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155-48 Ac- 
fonnts & Ace. 84 
49 & 84 
a4 


156500, 
156-52 
156-53 
156-54 Des 

& Distr. 184 
156-55 Cane. 

, of Instr. 81 
156-56 “ 81 
156-57 “ 
156-58 “ 
156-59 Mortg. 
157-60 Ex. & 
‘ Adm. 


157-61 Tax. 
157-62 Judgm. 
157-63 =“ 
157-64 “ 
157-65 Corp. 
157-67 As. 


Marsh. A. 

& §.; Part- 

nership 

158-68 Ref. 

of Instr. 
158-69 ‘“ 
158-70 “ 


16 Cye 21 C.J. 
Page Note Sec. 
158-72 Compr. 
& Settlem. 59 
Trade-Marks, 


etc.; Patents 
158-74 223 
159-75. 223 
159-76 223 
159-77 223 


159-78 Corp. 
159-79 Compr. 
& Settlem. 59 


160-80 223 
160-81 A- 
band. 20 
160-82 222 
160-83 213 
160-84 222 
160-85 222 
161-86 222 
161-87 222 
161-88 220 
161-89 220 
161-90 227 
162-91 225 
162-92 219 
162-93 219 
162-94 225 
162-95 225 
162-96 226 
163-97 226 
163-98 Ref. of 
Instr. 

163-99 228 
163- 1 229 
164- 2 229 
164- 3 229 
164- 4 229 
164-5 229 
164-6 222 
164- 7 229 
164-8 229 
164- 9 229 
165-10 229 
165-11 229 
165-12 228 
165-14 228 


166-15 Mortg. 
166-16 


166-17 “ 
166-18 228 
166-19 ax. 
166-20 228 
166-21 228 
166-22 228 
166-23 Jud. 
Sales 
166-24 “ 
166-25 
166-26 Execu- 
tions 
166-27 Ex. & 
Adm. 
167-28 Tax. 
167-30 230 
167-32 231 
167-34 230 
167-35 231 
167-36 231 
167-37 231 
168-38 232 
168-39 232 
168-40 232 
168-41 232 
168-42 235 
168-43 235 
168-44 235 
168-45 235 
168-46 244 
168-47 236 
168-48 236 
168-49 236 
168-50 236 
168-51 237 
168-52 236 
168-53 234 
168-54 234 
169-55 237 
169-56 233 
169-57 244 
169-58 233 
169-59 242 
169-60 242 
169-61 oe 
170-62 
170- 83 249,044 
170-64 242 
170-65 242 
170-66 245 
170-67 245 


EQUITY—Continued 


Page Note eee 


170-68 
170-69 300 
171-70 244 
171-71 244 
171-72 244 
171-73 244 
172-74 244 
172-75 244 
172-76 243 
172-77 —-.247 
172-78 247 
172-79 247 
172- eer 
172-81 246 
172-82 246 
172-83 246 
172-84 246 
173-85 422 
173-86 422 
\ 173-87 422 
173-88 422 
173-89 248 
173-90 231 
173-91 231 
173-92 231 
173-93 231 
173-94 Spec. 
Perf. 
173-95 220 
173-96 239 
173-97 239 
174-98 223 
174-99 241 
174-1 241 
174- 2 241 
174- 3 241 
174- 5 224 
174-6 224 
174- 7 224 
175- 8 + 224 
175- 9 224 
175-10 224 
175-11 224 
75-12 224 
175-13 213 
175-14 213 
175-15 243 
175-16 238 
175-17 238 
175-18 238 
175-19 214 
175-20 238 
175-21 238 
175-22 238 
176-23 238 
176-24 249 
176-25 249 
176-26 =. 221 
176-27 221 
176-28 221 
176-29 469 
176-30 252 
176-31 252 
176-32 252° 
176-33 252 
176-34 252 
177-35 =: 252 
177-86 252 
177-37 252 
177-88 252 
177-39 252 
177-40 252 
177-41 215 
177-42 251 
177-48 251 
177-44 251 
177-45 251 
177-47 251 
177-48 251 
178-49 251 
178-51 251 
178-52 251 
179-638 ~=—-.251 
179-54 =. 251 
179-55" 251 
180-56 251 
180-57 251 
180-58 422 
180-59 251 
180-60 Lim. of 
Act. 
180-61 251 
180-62 251 
181-63 251 
181-64 25 
181-65 25 
181-66 253 
182-67 253 
182-68 254 


—_—_—_ 
16 Cye 21 C.J. 


Page Note Sec. 
182-69 255 
182-70 267 
182-71 265 
182-72 305,309 
183-73 254 
183-74 332 
183-75 255 
183-76 255 
183-77 176 
183-78 301 
183-79 253 
183-80 253 
183-81 48 
183-82 275 
183-83 275 
183-84 275 
184-85 275 
184-87 276 
184-88 276 
184-89 276 
184-90 276 
185-91 281 
185-92 276 
185-93 269 
185-94 276 
185-95 276 
185-96 255 
185-97 277 
185-98 277 
186-99 277 
186- 1 277 
186- 2 277 
187- 3 277 
187- 4 As- 

signm. 
187- 5 256 
187-6 As- 
signm. 

187- 7 8 

187- 8 277 
187- 9 277 . 
187-10 277 
187-11 277 
187-12 264 
187-13 271 
187-14 265 
188-15 265 
188-16 265 
188-17 265 
188-18 265 
188-19 276 
188-20 253 
188-21 276 
188-22 276 
188-23 276 
188-24 284 
188-25 286 
189-26 289 
189-27 292 
189-28 292 
189-29 292 
189-30 294 
189-31 294 
189-32 276 
189-33 276 
189-34 276 
189-35 274 
189-36 276 
189-37 276 
189-38 277 
190-39 277 
190-40 277 
190-41 277 
190-42 299 
190-43 299 
190-44 299 
191-45 299 
191-46 299 
191-47 299 
191-48 293 
191-49 293 
191-50 293 
191-51 284 
191-52 284 
192-53 289 
192-54 289 
192-55 289 
192-56 299 
192-57 299 
192-58 299 
193-59 299 
193-60 299 
193-61 299 
193-62 299 
193-63 280 
193-64 297 
193-65 282 
193-66 282 
193-67 301 


e——_—> 
16 Cye 21 C.J. 


——— A 


16 Cyc 21 C.J. 
Page Note Sec. 


198-68 301 
193-69 308 
194-70 308 
194-71 265 
194-72 302 
194-73 309 
194-74 309 
194-75 309 
194-76 309 
195-77 309 
195-78 272 
195-79 265 
195-80 272 
195-81 272 
195-82 310 
195-83 310 
195-84 310 
195-85 310 
195-86 310 
195-87 310 
195-88 310 
196-89 310 
196-91 307 
196-92 307 
196-93, 307 
196-94 304 
196-95 304 
196-96 304 
197-97 304 
197-98 304 
197-99 304 
197-1 304 
197-2 304 
197-3 307 
197-4 307 
198-5 305 
198- 6 305 
198-7 332 
198-8 305 
198-9 305 
198-10 306 
198-11 306 
199-12 306 
199-13 306 
199-14 307 
199-15 307 
199-16 307 
199-17 307 
199-19 307 
199-20 307 
200-21 335 
200-22 335 
200-23 335 
200-24 335 
200-25 335 
200-26 335 
200-27 335 
200-28 335 
200-29 335 
200-30 609 


200-31 Parties 
200-82 


200-33 = 304 
200-34 304 
200-35 =. 336 
201-86 336 
201-87 336 
201-88 336 
201-39 336 
201-40 =. 336 
201-41 336 
201-42 =. 336 
201-43 336 
201-44 336 
201-45 336 
201-46 =. 388 
+ 202-47 =. 338 
202-48 338 
202-49 = 338 
202-50 339 
202-51 339 
202-52 339 
202-53 339 
202-54 = 339 
202-55 =. 339 
202-56 =. 3387 
202-57 337 
202-58 346 
202-59 = 3346 
202-60 346 
203-61 346 
203-62 347 
203-63 347 
208-64 344 
203-65 348 
203-66 345 
203-67 345 
203-68 349 
204-69 349 


Sas SC eee 
16 Cye 21 C.J. 
Fage Note =<. 


4-70 49 
204-72 307 
204-73 311 
204-74 311 
204-75 311 
204-76 311 
204-77 329 
204-78 312,317 
204-79 311 
204-80 311 
205-83 331 
205-84 331 
205-85 329 
205-86 329 
205-87 307 
205-88 307 
205-91 276 
205-92 323 
205-93 323 
205-94 323 
206-95 322 
206-96 323 
206-97 298 
206-98 324 
206-99 312 
206- 1 314 
206- 2 312 
206- 3 317 
207— 4 317 


207— 5 316,318 
207— 6 316,318 


207- 7 324 
207- 8 324 
207- 9 325 
208-10 324 
208-11 324 
208-12 324 
208-13 Abat- 
em. & R. 556 
208-14 276 
208-15 326 
208-16 326 
208-17 325 
208-18 325 
208-19 325 
208-20 325 
208-21 333 
208-22 325 
208-23 325 
208-24 325 
209-25 325 
209-26 325 
209-27 32 
209-28 363 
209-29 373 
209-30 373 
209-31 363 
209-33 363 
209-34 363 
210-35 363 
210-36 363 
210-37 363 
210-38 362 
210-39 363 
210-40 363 
210-41 Process 
2iv-4 358 
210-44 367 
210-45 362 
210-46 358 
210-47 358 
211-48 367 
211-49 359 
211-50 359 
211-51 362 
211-52 360 
211-53 360 
211-54 360 
211-55 360 
211-56 361 
212-57 361 
212-58 361 
212-59 365 
212-60 366 
212-61 366 
212-62 366 
212-63 366 
212-64 366 
213-65 366 
213-66 366 
213-67 366 
213-68 367 
213-69 367 
213-70 367 
213-71 367 
213-72 367 
214-73 368 
214-74 368 
214-75 369 


aC 
16 Cye 21 C.J. 
is: Note Sec. 
4-76 368 
Lae 370 
214-78 370 
214-79 871 
214-80 371 
214-81 8371 
214-82 367 
215-83 183 
215-84 367 
215-85 367 
215-86 367 
215-87 367 
215-88 367 
215-89 367 
215-90 367 
215-91 372 
215-92 367 
216-93 367 
216-94 367 
216-95 367 
216-96 373 
216-97 373 
216-98 373 
216-99 372 
216-1 = 372, 
216- 2 373 
216- 3 389 
217- 4 389 
217- 5 889 
217- 6 389 
217-7 389 
217- 8 389 
217- 9 389 
217-10 389 
217-11 390 
217-12 389 
217-13 390 
217-14 390 
217-15 390 
218-17 391 
218-18 391 
218-19 391 
218-20 391 
218-21 391 
218-22 391 
219-23 39ot 
219-24 $92 
219-25 392 
219-26 392 
219-27 392 
219-28 392 
219-29 392 
219-30 392 
219-31 392 
219-32 394 
219-33 394 
219-34 394 
219-35 394 
219-36 393 
219-37 393 
219-38 395 
220-39 310 
220-40 395 
220-41 395 
220-42 . 395 
220-43 395 
220-44 = 395 
220-45 395 
220-46 395 
220-47 392 
220-48 396 
220-49 396 
221-50 396 
221-51 396 
221-52 | 405 
221-53 396 
221-54 396 
221-55 396 
221-56 397 
221-57 397 
221-58 397 
221-59 397 
221-60 397 
221-61 396 
222-62 398 
222-63 398 
222-64 398 
222-65 398 
222-66 398 
222-67 396,398 
222-68 399 
222-69 309 
222-70 399 
222-71 ' 399 
223-72 399 
223-73 400 
223-74 400 
223-75 400 
223-76 40¢ 


—__—ess err 

16 Cye 21 C.J. 

Page Note Sec. 
224-77 400 
224-78 400 
224-79 400 
224-80 400 
224-81 400 
224-82 383 
224-83 401 
224-84 . 401 
224-85 401 
224-86 857 
225-87 858 
225-88 857 
225-89 857 
225-90 401 
225-91 401 
225-92 858 
225-93 858 
225-94 858 
225-95 401 
226-96 401 
226-97 857 
226-98 401 
226-99 402 
226- 1 310 
226- 2 310 
226- 3 310,402 
227- 4 310 
227- 5 310 
227- 6 310 
227-7 310 
227- 8 310 
227- 9 402 
227-10 402 
227-11 402 
227-12 375,378 
227-18 404 
228-14 404 
228-15 404 
228-16 405 
228-17 405 
228-18 405 
228-19 405 
228-20 405 
229-21 406 
229-22 406 
229-23 406 
229-24 406 
229-25 407 
229-26 407 
229-27 407 
229-28 408 
229-29 408 
229-30 408 
229-31 408 
229-32 408 
229-33 408 
230-34 408 
230-35 409 
230-36 409 
230-37 409 
230-38 409 
230-39 409 
230-40 409 
230-41 408 
230-42 410 
230-43 410 
230-44 410 
230-45 410 
230-46 410 
230-47 410 
230-48 410 
230-49 410 
231-50 411 
231-51 412 
231-52 412 
231-53 412 
231-54 412 
231-55 412 
231-56 412 
232-57 412 
232-58 412 
232-59 412 
232-60 412 
232-61 414 
232-62 414 
232-63 Usury 
232-64 “e 
232-65 416 
232-66 416 
233-67 416 
233-68 416 


233-69 Tender 
233- 70Statutes 
233-71 


238-72 417 
233-73 418 
233-74 418 
233-75 = 418 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


16 Cye 21 C.J. 


Page Note Sec. 
233-76 418 
233-77 418 
234-78 418 
234-79 418 
234-80 418 
234-81 418 
234-82 418 
234-83 418 
234-84 418 
234-85 418 
234-86 418 
234-87 418 
235-88 418 
235-89 419 
235-90 419 
235-91 419 
235-92 420 
235-93 420 
235-94 420 
235-95 420 
235-96 404 
235-97 421 
235-98 421 
235-99 421 
235-1 421 
236- 2 422 
236- 3 422 
236- 4 422 
236- 5 422 
236- 6 422 
236- 7 423 
236- 8 423 
236- 9 423 
236-10 424 
236-11 409 
237-12 424 
237-13 424 
237-14 424 
237-15 424 
237-16 424 
237-17 424 
237-18 424 
237-19 424 
237-20 424 
237-21 374 
237-22 425 
238-23 425 
238-24 425 
238-25 425 
238-26 425 
238-27 425 
238-28 426 
238-29 426 
239-30 - 426 
239-31 426 
239-32 426 
239-33 426 
239-34 426 
239-35 426 
239-36 426 
239-37 426 
239-38 426 
239-39 426 
239-40 426 
239-41 426 
239-42 426 
239-43 426 
239-44 426 
239-45 426 
239-46 427 
240-47 427 
240-48 427 
240-49 427 
240-50 427 
240-51 427 
240-52 Actions 
240-53 427 
240-54 428 
240-55 432 
240-56 432 
241-58 430 
241-59 430 
241-60 430 
241-61 427 
241-62 432 
241-63 432 
242-64 428 
242-65 431 
242-66 431 
242-67 9431 
242-68 431 
242-69 431 
242-70 = 428 
243-71 433 
243-72 433, 
243-73 433 
243-74 433 
243-75 = 483 


16 Cye 21 C.J. 
Page Note aye 
243-76 434 
243-77 434 
243-78 434 
244-79 435 
244-80 435 
244-81 435 
244-82 435 
245-83 435 
245-84 435 
245-85 435 
245-86 435 
245-87 435 
245-88 435 
245-89 435 
245-90 428 
245-91 435 
245-92 435 
245-93 435 
246-94 435 
246-95 435 
246-96 437 
247-97 437 
247-98 437 
247-99 438 
247- 1 438 
247- 2 438 
248- 3 438 
248- 4 438 
248- 5 438 
248- 6 438 
248- 7 438 
248- 8 439 
248- 9 439 
248-10 305 
ee ae Oe 
248-12 306 
249-13 306 
249-14 306 
249-15 306 
249-16 306 
249-17 306 
249-18 306 
250-19 306 
250-20 306 
250-21 306 
250-22 305 
250-23 443 
250-24 443, 
250-25 443 
250-26 443 
250-27 443 
250-28 443 
250-29 444 
251-30 309 
251-81' 444 
251-32 309 
251-33 309 
251-34 309 
252-35 309 
252-36 309 
252-37 435 
252-38 309 
252-39 309 
253-40 309 
253-41 309 
253-42 301 
253-43 447 
_ 253-44 448 
254-45 448 
254-46 309 
254-47 309 
254-48 309 
254-49 309 
254-50 309 
254-51 309 
255-53 450 
255-54 450 
255-55 451 
255-56 451 
255-57 452 
255-58 452 
256-59 452 
256-60 452 
256-61 452 
256-62 452 
257-63 452 
257-64 385 
257-65 385 
257-66 385 
257-67 385 
257-68 385 
257-69 385 
257-70 385 
257-71 385 
257-72 385 
257-73 386 
257-74 387 
257-75 386 
257-76 386 


EQUITY—Continued 


|16 Cye 21 0.9. 


Page Note —e 
57-77 386 
258-78 387 
258-79 387 
; -- 258-80 387 
258-81 387 
258-82 453 
258-83 453 
258-84 453 
258-85 453, 
259-86 453, 
259-87 454 
259-88 454 
259-89 454 
259-90 454 
259-91 454 
259-92 454 
259-93 454 
259-94 454 
259-95 454 
260-96 454 
260-97 454 
260-98 454 
260-99 455 
260- 1 455 
260- 2 455 
260- 3 455 
260- 4 455 
260- 5 455 
260- 6 455 
260- 7 455 
260- 8 455 
260- 9 455 
260-10 455 
260-11 455 
260-12 455 
260-13 455 
260-14 455 
260-15 455 
260-16 455 
260-17 455 
260-18 455 
260-19 455 
261-20 456 
261-22 456 
261-23 456 
261-24 456 
261-25 456 
261-26 456 
261-27 456 
261-28 457 
261-29 457 
261-30 477 
261-31 458 
262-32 477 
262-33 458 
262-34 458 
262-35 458 
262-36 458 
262-37 458 
262-38 458 
262-39 805,807 
262-40 458 
263-41 140 
263-42 459 
263-43 459 
263-44 459 
263-45 459 
263-46 459 
263-47 149 
263-49 460,331 _ 
264-50 331 
264-51 331 
264-52 331 
264-53 460 
264-54 460 
264-55 460 
264-56 461 
264-57 461 
264-58 461 
264-59 461 
264-60 461 
264-61 461 
264-62 461 
264-63 461 
265-64 461 
265-65 461 
265-66 461 
265-67 461 
265-68 461 
265-69 461 
265-70 461 
265-71 462 
265-72 462 
265-73 404 
265-74 465 
265-75 462 
265-76 312 
265-77 Abat- 
em. & R. 151 


16 Cye 21 C.J. 
Page Note Sec. 
265-78 462 
265-79 462 
265-80 462 
266-81 464 
266-82 465 
266-83 465 
266-84 465 
266-85 148,465 
266-86 148 
266-87 148 
267-88 469 
267-89 469 
267-90 469 
267-91 Lim. of 
» Act. 
268-92 469 
268-93 469 
268-94 469 
268-95 452 
268-96 312 
268-97 329 
268-98 329 
268-99 311 
268- 1 372 
269- 2 Plead. 
269- 3 477 
269- 4 Frauds, 
St. of 
269- 5 473 
269- 6 473 
269- 7 473 
269- 8 475 
269- 9 476 
269-10 476 
269-11 476 
269-12 476 
269-13 476 
269-14 477 
269-15 395 
269-16 408 
269-17 ° 477 
269-18 421 
269-19 378 
269-20 375 
269-21 424 
270-22 477 
270-23 477 
270-24 477 
270-25 ATT 
270-26 477 
270-27 Discov. 
31 
270-28 “- 30 
270-29 “ 30 
270-30 “ 30 
270-31 “ 30 
270-32 “ 30 
270-33 “ 30 
270-34 “ 30 
271-36 “ 30 
271-37 “ 30 
271-38 “ 30 
271-39 477 
271-40 478 
271-41 478 
271-42 479 
271-43 479 
271-44 479 
271-45 479 
271-46 375,377 
271-47. | 480 
271-48 480 
271-49 480 
271-50 481 
271-51 481 
271-52 481 
272-53 481 
272-54 481 
272-55 481 
272-56 481 
273-57 482 
273-58 482 
273-59 482 
273-60 482 
273-61 482 
fl ee 482 
273-63 482 
273-64 314,316 
273-65 330 
273-66 482 
273-67 483 
273-68 483 
274-69 483 
274-70 483 
274-71 483 
274-72 483 
274-73 483 
274-76 490 
274-77 484 


“_Ooewnroe> 
16 Cye 21 C.J. 
Page Note Sec. 
274-78 484 
274-79 > 484 
274-80 484 
274-81 484 
275-82 484 
275-83 485 
275-84 454 
275-85 485 
275-86 485 
275-87 485 
275-88 485 
275-89 487 
275-90 487 
275-91 487 
276-92 487 
276-93 487 
276-94 487 
276-95 457 
276-96 462 
276-97 488 
276-98 462 
276-99 462 
276- 1 462 
276- 2 462 
276- 3 488 
276- 4 488 
276- 5 488 
276- 6 489 
277- 7 489 
277- 8 489 
277- 9 489 
277-10 489 
277-11 489 
278-12 489 
278-13 489 
278-14 489 
278-15 489 
278-16 489 
278-17 492 
278-18 490 
278-19 490 
278-20 490 
279-21 490 
279-22 490 
279-23 490 
280-24 490 
280-25 490 
280-26 305 
280-27 491 
280-28 491 
280-29 491 
230-31 493 
280-32 454 
280-33 493 
280-34 493 
280-35 493 
280-36 493 
281-37 493 
281-38 493 
281-39 493 
281-40 493 
281-41 494 
281-42 494 
281-43 494 
281-44 494 
281-45 494 


281-46 App. & 
E. 539 


282-47 494 
282-48 495 
282-49 495 
282-50 495 
282-51 496 
282-52 496 
282-53 497 
282-54 497 
282-55 496 
282-56 496 
282-57 496 
283-58 497 
283-59 497 
283-60 497 
283-61 325 
283-62 333 
283-63 497 
283-64 . 497 
284-65 497 
284-66 497 
284-67 497 
284-68 497 
284-69 625 
284-71 496 
284-72 616% 
284-73 496 
284-75 498 
284-76 498 
284-77 499 
285-78 499 
285-79 499 


xl 

|oe_C~_~ 

16 Cye 21 C.J. | 16 Cye 21 C.J. 
Page Note Sec. Sg Sune See. 
85-80 499 522 
285-81 499 30 ot 522 
285-82 499 292-82 522 
285-83 500 292-83 522 
285-84 560 292-84 518 
285-85 574 292-85 522 
285-86 500 292-86 522 
286-87 501 293-87 522 
286-88 501 293-88 522 
286-89 642 293-89 527 
286-90 498 293-90 522 
286-91 501 293-91 525 
286-92 501 293-92 522 
286-93 505 293-93 522 
286-94 505 293-94 2 
286-95 505 293-95 527 
286-96 505 293-96 527 
286-97 505 293-97 527 
286-98 505 294-98 527 
286-99 505 294-99 527 
| 286- 1 505 294- 1 527 
286- 2 505 294- 2 527 
286- 3 506 294- 3 527 
287- 4 311 294- 4 530 
287- 5 506 294- 5 530 
287- 6 506 294- 6 531 
287- 7 545 294- 7 457 
287- 8 508 294- 8 531 
287- 9 508 294- 9 531 
287-10 508 294-10 531 
287-11 508 294-11 531 
287-12 508 295-12 531 
287-13 508 295-13 531 
288-14 528 295-14 531 
288-15 507 295-16 532 
288-16 507 295-17 533 
288-17 509 295-18 533 
288-18 509 295-19 532 
288-19 509 295-20 534 
288-20 509 295-21 534 
288-21 510 295-22 534 
288-22 375 295-23 535 
288-23 377, sy 296-24 535 
288-2: 511 296-25 535 
288-25 511 296-26 535 
288-26 511 296-27 563 
288-27 bil 296-28 537 
289-28 511 296-29 538 
289-29 511 296-30 539 
289-30 511 296-31 540 
289-31 511 297-32 540 
289-32 511 297-33 541 
289-33 511 297-34 541 
289-34 511 297-35 541 
289-35 512 297-36 541 
289-36 512 297-37 538 
289-37 512 297-38 453 
289-38 Abat- 297-39 543 
em. & R. 39 297-40 543 
289-39 512 297-41 544 
289-40 512 297-42 544 
289-41 512 297-43 544 
289-42 512 297-44 454 
289-43 §12 297-45 545 
289-44 319 298-46 545 
290-45 513 298-47 545 
290-46 513 298-48 545 
290-47. 513 298-49 545 
290-48 505 298-50 545 
290-49 514 298-51 545 
290-50 514 298-52 545 
290-51 514 298-53 545 
290-52 514 298-54 545 
290-53 514 299-55 545 
290-54 514 |. 299-56 545 
290-55 514 299-57 561 
290-56 514 299-58 549 
291-57 515 299-59 549 
291-58 515 299-60 549 
291-60 511 299-61 499 
291-61 520 299-62 549 
291-62 516 300-63 549 
291-63 517 300-64 549 
291-64 517 300-65 549 
291-65 517 300-66 549 
291-66 522 300-67 549 
291-67 518 300-68 549 
291-68 518 300-69 549 
291-69 511 300-70 548 
291-70 518 300-71 546 
292-71 518 300-72 546 
292-72 518 300-73 546 
292-73 518 300-74 546 
292-74 518 301-75 546 
292-75 518 301-76 546 
292-76 518 301-77 546 
292-77 505 301-78 546 
292-78 522 301-79 875 
292-79 522 301-80 376 


xii 
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Page Note Sec. 
301-81 382 
301-82 350 
301-83 550 
301-84 550 
301-85 550 


301-86 Husb. 
& W. 


ae ha 
302-88 549 


302-90 547 
302-91 547 
302-92 547 
302-93 547 
302-94 547 
302-95 547 
302-96 547 
302-97 551 
302-98 551 
302-99 551 
302- 1 551 
303- 2 553 
303- 3 553 
303-4 553 
303- 5 553 
303- 6 553 
303-7 3s: 53 
303-8 400 
303-9 552 
304-10 552 
304-11 552 
304-12 552 
304-138 552 
304-14 554 
304-15 554 
304-16 552 
304-17 * 554 
304-18 554 ' 
304-19 554 
304-20 554 
305-21 554 
305-22 554 
305-23 554 
305-24 554 
305-25 Ac- 
counts & Acc. 
115 
305-26 554 
305-27 554 
305-28 551 
305-29 555 
305-30 555 
305-31 555 
305-32 555 
305-33 555 
305-34 555 
306-35 555 
306-36 555 
306-37 9-555 
306-38 476 
306-39 555 
306-40 400 
306-41 556 
306-42 556 
306-43 556 
306-44 557 
306-45 557 
306-46 557 
306-47 557 
306-48 557 
306-49 557 
307-50 558 
307-51 558 
307-52 558 
307-53 558 
307-54 699 
307-55 699 
307-56 559 
307-57 559 
307-58 559 
307-59 = 559 
308-60 560 
308-61 560 
308-62 560 
308-63 560 
308-64 560 
308-65 560 
308-66 560 
308-67 560 
308-68 560 
308-69 560 
308-70 560 
308-71 Vend. 
& Purch. 
308-72 “ 
308-73 “ 
308-74 561 
309-75 561 
309-76 561 
309-77 387 
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9-80 385 
309-81 385 
309-82 385 
309-83 385 
309-84 385 
309-85 385 
209-86 385 
309-87 385 
309-88 385 
310-89 385 
310-90 385 
310-91 385 
310-92 385 
310-93 385 
310-95 387 
310-96 563 
310-97 563 
310-98 563 
310-99 563 
310- 1 563 
311- 2 517 
311- 3 564 
311- 4 564 
311-5 564 
311-7 564 
312- 8 555 
312- 9 564 
312-10 564 
312-11 564 
312-12 564 
312-13 565 
313-14 565 
313-15 565 
313-16 565 
313-17 565 
313-18 565 
313-19 565 
313-20 565 
313-21 544 
313-22 937 
313-23 937 
314-24 944 
314-25 944 
314-26 944 
314-27 944 
314-28 944 
314-29 944 
314-30 39944 
314-31 567 
314-32 567 
314-33 567 
314-34 568 
314-35 568 
315-36 568 
315-37 569 
315-38 570 
315-39 571 
315-40 = 5569 
315-41 569 
315-42 570 
315-43 570 
315-44 570 
315-45 382 
315-46 570 
315-47 5570 
315-48 571 
316-49 571 
316-50 = 5573 
316-51 573 
316-52 571 
316-53 571. 
316-54 571 
316-55 573 
316-56 = 573 
316-57 = 573 
316-58 = 573 
316-59 = 5573 
316-61 571 
316-62 573 
317-63 = 5573 
317-64 5573 
317-65 573 
317-66 = 387 
317-67 387 
317-68 387 
317-69 387 
317-70 , 387 
317-71 574 
317-72 574 
317-73 574 
317-74 563 
317-75 575 
318-76 = 577 
318-77 577 
318-78 577 
318-79 577 
318-80 577 
318-81 578 


16 Cye 21.C.9. 
Page Note oo 


318-82 78 
318-83 578 
318-84 578 
319-85 579 
319-86 579 
319-87 579 
319-88 581 
319-89 581 
319-90 579 
319-91 579 
319-92 579 
‘319-93 580 
319-94 580 
319-95 580 
319-96 580 
319-97 580 
319-98 387 
319-99 387 
319- 1 582 
319- 2 582 
319- 3 582 
319- 4 582 
320- 5 582 
320- 6 582 
320-7 940 
320-8 582 
320- 9 582 
320-10 582 
320-11 582 
320-12 584 
320-13 584 
320-14 584 
320-15 584 
320-16 584 
320-17 584 
320-18 585 
320-19 585 
321-20 673 
321-21 694 
321-22 694 
321-23 694 
321-24 694 
321-25 593 
321-26 593 
321-27 593 
321-28 593 
321-29 455 
321-30 585 
322-31 588 
322-32 588 
322-33 588 
322-34 585 
322-35 590 
322-36 590 
322-37 590 
322-38 590 
322-39 589 
322-40 588 
322-41 590 
322-42 590 
322-43 590 
322-44 590 
322-45 590 
322-46 590 
322-47 590 
323-48 595 
323-49 595 
323-50 595 
323-51 595 
323-52 595 
823-53 ~- 595 
323-54 586 
323-55 586 
323-56 586 
323-57 375 
323-58 587 
323-59 587 
323-60 587 
323-61 587 
324-62 587 
324-63 587 
324-64 587 
324-65 594 
324-66 594 
324-67 594 
324-68 594 
324-69 596 
324-70 598 
325-71 598 
325-72 598 
326-73 597 
326-74 597 
326-75 849 
326-76 Ac- 
counts & Acc. 119 
326-77 Spec. 
Perf. 

326-78 598 
326-79 599 


EQUITY—Continued 
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327-80 59 
327-81 600 
327-82 600 
327-83 602 
327-84 602 
327-86 602 
327-87 602 
327-88 602 
328-89 602 
328-90 598 
328-91 603 
328-92 603 
[328-93 603 
328-94 603 
328-95 603 
328-96 603 
328-97 603 
328-98 603 
328-99 603 
328-1 603 
328-2 603 
328-3 604 
328-4 604 
329-5 604 
329- 6 606 
329-7 606 
320-8 607 
329-9 602 
329-10 602 
329-11 602 
320-12 607 
320-13 607 
329-14 607 
320-15 607 
320-16 608 
330-17 609 
330-18 609 
330-19 609 
330-20 609 
330-21 609 
330-22 608 
330-23 609 
330-24 612 
330-25 612 
330-26 612 
330-27 612 
- 331-28 612 
331-29 612 
331-30 613 
331-31 613 
331-32 613 
331-33 613 
332-34 613 
332-25 613 
332-36 613 
332-37 613 
332-38 613 
332-39 613 
333-40 611 
333-41 611 
333-42 61 
333-43 611 
333-44 614 
, 333-45 * 615 
334-46 615 
334-47 615 
334-48 615 
334-49 361 
334-50 616 
334-51 616 
334-52 616 
334-53 611 
334-54 616 
334-55 616 
334-56 616 
334-57 616 
334-58 616 
335-59 614 
335-60 616 
335-61 616 
335-62 616 
335-63 616 
335-64 616 
335-65 616 
335-66 616 
335-67 715 
335-68 715 
335-69 . 715 
335-70 622 
336-71 622 
336-72 622 
336-74 325 
337-75 335 
337-76 336 
337-77 336 
337-78 333 
337-79 335 
337-80 336 
337-81 307 
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Page Note Sec. 


337-82 624 
337-83 624 
337-84 624 
337-85 624 
338-86 624 
! 338-87 624 
338-88 624 
338-89 624 
338-90 624 
338-91 626 
338-92 625 
339-93 625 
339-94 625 
339-95 625 
339-96 625 
339-97 625 
339-98 625 
| 339-99 625 
339- 1 625 
339- 2 626 
340- 3 627 
340-4 659 
340- 5 627 
340- 6 627 
340- 7 627 
340- 8 659 
341- 9 628 
341-10 628 
341-11 621 
341-12 628 
341-13 628 
341-14 585 
341-15 629 
341-16 629 
341-17 629 
342-18 629 
342-19 629 
342-20 629 
342-21 629 
342-22 621 
342-23 620 
342-24 620 
342-25 620 
342-26 620 
342-27 618 
342-28 618 
342-29 631 
342-30 631 
343-31 631 
343-32 497 
343-33 632 
343-34 632 
343-35 632 
343-36 629 
343-37 633 
343-38 633 
343-39 633 
343-40 633 
343-41 633 
343-42 633 
344-43 636 
344-44 63 
344-45 636 
344-46 636 
344-47 636 
344-48 634 
344-49 335 
344-50 634 
344-51 634 
344-52 634 
344-53 634 
344-54 634 
344-55 634 
344-56 634 
345-57 637 
345-58 637 
345-59 637 
345-60 637 
345-61 637 
345-62 637 
345-63 637 
345-64 637 
345-65 637 
345-66 637 
345-67 638 
345-68 638 
345-69 638 
345-70 638 
345-71 638 
346-72 638 
346-73 638 
346-74 638 


346-75 App. & 
; E. 3235 
346-76 “* 3235 


346-77 630 
346-78 = 680 
346-79 630 
346-80 630 


16 Cye 21 C.J. 
Page Note Sec. 


tad 


346-81 630 
347-82 630 
347-83 630 
347-84 630 
347-85 630 
347-86 App. & 

B. 2640 
347-87 639 
347-88 639 
347-89 639 
347-90 639 
347-91 639 
347-92 639 
347-93 639 
347-94 639 
347-95 620 
348-96 618 
348-97 618 
348-98 619 
348-99 621 
348-1 621 
348-2 619 
348-3 632 
348-4 619 
348-5 619 
349- 6 619 
349-7 619 
349- 8 619 
349-9 619 
349-10 619 
349-11 619 
349-12 620 
349-13 620 
349-14 620 
349-15 620 
349-16 620 
349-17 620 
350-18 620 
350-19 640 
350-20 640 
350-21 640 
350-22 640 
350-23 640 
350-24 640 
350-25 640 
350-26 946 
350-27 946 
350-28 640 
350-29 641 
351-30 641 
351-31 641 
351-32 641 
351-33 641 
351-34 641 
351-35 642 
351-36 642 
351-37 642 
351-38 642 
351-39 642 
351-40 642 
351-41 642 
351-42 642 
351-43 643 
351-44 643 
351-45 643 
351-46 643 
351-47 644 
352-48 644 
352-49 644 
352-50 | 644 
352-51 644 
352-52 644 
352-53 644 
352-54 644 
352-55 644 
352-56 643 
352-57 645 
352-58 645 
352-59 645 
352-60 645 
352-61 645 
352-62 620 
352-63 620 
352-64 620 
353-65 646 
353-66 646 
353-67 646 
353-68 646 
353-69 646 
353-70 646 
353-71 648 
353-72 648 
354-73 648 
354-74 648 
354-75 648 
354-76 648 
354-77 649 
354-78 649 
354-79 649 
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354-80 600 
354-81 649 
354-82 651 
354-83 651 
354-84 . 652 
354-85 652 
355-86 618 
355-87 618 
355-88 652 
355-89 652 
355-90 652 
355-91 652 
355-92 652 
355-93 652 
355-94 652 
355-95 652 
355-96 652 
355-97 652 
355-98 652 
356-99 652 
356- 1 652 
356- 2 652 
356- 3 652 
356- 4 652 
356- 5 652 
356- 6 652 
356- 7 652 
356- 8 619 
356- 9 619 
356-10 619 
356-11 619 
356-12 620 
356-13 619 
356-14 = 655 
356-15 657 
357-16 657 
357-17 658 
357-18 658 
357-19 658 
357-20 659 
357-21 658 
357-22 627 
357-23 659 
358-24 659 
358-25 659 
358-26 659 
358-27 659 
358-28 659 
358-29 659 
358-30 660 
358-31 659 
358-32 660 
359-33 660 
359-34 660 
359-35 660 
359-36 660 
359-37 661 
360-38 662 
360-39 662 
360-40 662 
360-41 662 
360-42 662 
360-43 662 
360-44 662 
360-45 662 
360-46 663 
260-47 663 
360-48 663 
360-49 663 
360-50 663 
360-51 663 
360-52 663 
360-53 663 
361-54 663 
361-55 663 
361-56 663 
361-57 663 
361-58 663 
361-59 664 
361-60 664 
361-61 664 
361-62 664 
361-63 667 
361-64 667 
361-65 667 
361-66 665 
361-67 665 
362-68 665 
362-69 665 
362-70 665 
362-71 666 
362-72 666 
362-73 668 
362-74 668 
362-75 668 
362-76 668 
362-77 668 
362-78 668 


pat eee 
16 Cye 21 C.J. 
Page Note Sec. 


363-79 669 
363-80 
Abatem. & R. 
512 
363-81 “ 512 
363-82 Husb. 
& W. 
363-83 870. 
363-84 
Abatem. & R. 
513 
363-85 “ 513 
363-86 “ 513 
363-87 Corp. 
363-88  “* 
363-89 
Abatem. & R. 
531 
363-90 “* 531 
364-91 “ 523 
364-92 “ 525 
364-93 “ 445 
364-94 “ 448 
364-95 “ 448 
364-96 870 
364-97 870 
364-98 
Abatem. & R 
530 
364-99 ‘* 530 
364-1 “ 532 
364- 2 “ 532 
364- 3 870 
364- 4 870 
364- 5 
Abatem. & R. 
539 
364-6 “ 533 
534 
364- 8 “ 533 
364-9 “ 534 
365-10 “ 534 
365-11 870 
365-12 
Abatem. & R. 
535 
365-13 375 
365-14 375 
365-15 375 
365-16 375 
365-17 375 
366-18 375 
366-19 375 
366-20 375 
366-21 375 
366-22 375 
366-23 375 
366-24 376 
366-25 376 
366-26 376 
366-27 376 
366-28 376 
366-29 376 
366-30 378 
367-31  Dis- 
cov. 27 


367-32 Dep. 59 
367-33 Interpl. 


367-35 378 
367-36 378 
367-37 = 378 
367-38 378 
367-39 378 
367-41 378 
367-42 378 
368-43 378 
368-44 378 
368-45 378 
368-46 379 
368-47 379 
368-48 379 
368-49 380 
368-50 380 
368-51 381 
368-52 381 
368-53 =. 3381 
368-54 381 
1368-55 = 381 
368-56 = 381 
368-57 =. 3381 
368-58 = 381 
368-59 = 381 
369-60 381 
369-61 382 
369-62 . 382 
369-63 382 
369-64 Dis- 

cov. 10 
369-65 382 


—_—_—_—_—_Coo 
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370-66 
370-67 382 
370-68 382 
370-69 382 
370-70 383 
370-71 383 
370-72 698 
370-73 698 
370-74 384 
370-75 670 
370-76 670 
370-77 670 
370-78 670 
370-79 670 
370-80 672 
371-81 670 
371-82 670 
371-83 672 
371-84 672 
372-87 672 
372-88 672 
372-89 673 
373-90 673 
373-91 673 
373-92 674 
373-93 674 
373-94 676 
374-95 676 
374-96 676 
374-97 676 
375-98 676 
375-99 676 
375- 1 677 
375- 2 677 
375- 3 Insoly. 
375- 4 Usury 
375- 5 App. & 
E. 706 
375-6 679 
375-7 679 
375-8 679 
376- 9 679 
376-10 718 
376-11 718 
376-12 680 
376-13 681 
376-14 682 
376-15 683 
377-16 683 
377-17 — 683 
377-18 684 
377-19 684 
377-20 = 684 
377-21 686 
377-22 686 
378-23 686 
378-24 686 
378-25 686 
378-26 686 
378-27 686 
378-28 687 
379-29 687 
379-30 687 
379-31 687 
379-32 687 
379-33 687 
380-34 688 
380-35 687 
380-36 687 
380-37 687 
380-38 687 
380-39 688 
380-40 688 
380-41 688 
380-42 688 
380-43 688 
380-44 688 
380-45 689 
380-46 689 
380-47 689 
381-48 Deposi- 
tions 335 
381-49 690 
381-50 690 
381-51 690 
381-52 690 
381-53 690 
381-54 690 
381-55 690 
381-56 690 
382-57 691 
382-58 691 
382-59 691 
382-60  Evi- 
dence 1380 
382-61 “ 1621 
1632 
382-62 ** 1380 
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383-63 692 
383-64 692 
383-65 692 
383-66 694 
384-67 694 
385-69 695 
385-70 695 
385-71. 695 
385-72 695 
386-73 695 
386-75 673 
387-76 697 
387-77 697 
387-78 698 
388-79 698 
388-80 699 
388-81 699 
389-82 699 
389-83 _ 700 
389-84 Plead. 
389-85 701 
389-86 701 
389-87 703 
390-88 702 
390-89 702 
390-90 702 
390-91 702 
390-92 Inj. 
390-93 698 
390-94 702 
390-95 702 
390-96 702 
390-97 696 
391-98 696 
391-99 696 
391-1 696 
391-2 696 
391-3 696 
391-4 696 
391-5 696 
391-6 696 
391-7 700 
391-8 695 
391-9 696 
391-10 696 
391-11 696 
391-12 696 
392-13 704 
392-14 704 
392-15 673 
392-16 704 
393-17 704 
393-18 704 
393-19 704 
395-20 704 
395-21 704 
395-22 704 
395-23 704 
395-24 705 
396-25 705 
396-26 705 
396-27 705 
396-28 705 
397-29 705 
397-30 705 
397-31 705 
397-32 70714 
397-33 705 
397-34 706 
397-35 70714 
398-36 70714 
398-37 70714 
398-38 70714 
398-39 70734 
398-40 70714 
398-41 707!/s 
399-42 Infants 
399-43 70714 
399-44 — Ac- 

counts & 

Acc. 117 
399-45 “ 117 
399-46 “ 117 
400-48 707% 
400-49 707% 
400-50 707% 
400-51. 707% 
400-52 707% 
400-53 707% 
400-54 704 
400-55 704 
400-56 704 
400-57. 704 


401-58 Discov. 
39 


401-59 7071/7 
401-60 7071/7 
401-61 7071/7 
401-62 7071/7 


16 Cye 21 C.J. 
Page Note| Sec. 
401-63 7071/7 
401-64 7071/7 
401-65 707% 
401-66 707% 
401-67 7071/9 
401-68 7071/9 
402-69 7071/10 
402-70 7071/10 
402-71 7071/10 
402-72 7071/10 
402-73 7071/1 
402-74 7071/11 
402-75 Spec. 
Perf. 

402-77 Fraud 
402-78 7071/11 
402-80 7071/11 
402-81 7073/1 
403-82 7071/11 
403-83 7071/11 
403-84 7071/11 
403-85 7071/11 
403-86 7071/11 
403-87 7073/11 
403-88  Evi- 
dence 608 
403-89 7071/11 
403-90 7071/11 
403-91 7071/11 
403-93 7071/1 


404-94 676 
404-95 854 
405-96 860 
405-97 860 
405-98 860 
405-99 860 
405- 1 860 
405- 2 860 
405- 3 860 
406- 4 860 
406- 5 860 
407- 6 708 
407- 7 708 
407- 8 710 
407- 9 710 
407-10 710 
407-11 710 
407-12 710 
407-13 710 
407-14 710 
407-15 710 
408-16 711 
408-17 714 
408-18 714 
408-19 711 
409-20 694 
409-21 711 
409-22 711 
409-23 711 
409-24 712 
409-25 Sone 
409-26 “ 148 
409-27 712 
409-28 Contin. 

14 
409-29 ‘* 95 
410-30 “ 91 
410-31 ‘“* 104 
410-32 “ 117 


410-33 Infants 
410-34 “* 


410-35 = 718 
410-36 = 713 
410-37 713 
410-38 713 
410-40 711 
410-41 715 
410-42 715 
410-43 715 
411-44 9715 
411-45 715 
411-46 715 
411-47 715 
411-48 715 
411-49 716 
411-50 716 
411-51 717 
411-52 717 
411-54 9717 
411-55 717 
411-56 ! 718 
411-57 718 
411-58 718 
412-59 718 
412-60 718 
412-61 718 
412-62 718 
412-63 718 


EQUITY —Continued 


16 Cye 21 C.J. 
Page Note Sec. 
412-64 7 


18 

412-65 719 
412-66 719 
412-67 719 
412-68 719 
412-69 719 
412-70 719 
412-71 719 
412-72 719 
413-73 719 
413-74 719 
413-75 Juries 
413-76 “ 
413-77 “ 
413-78 “ 
413-79 721 
414-80 Ap 

& E. 2808 
414-81 722 
414-82 722 
414-83 722 
414-84 722 
414-85 722 
414-86 722 
415-87 722 
415-88 722 
415-89 722 
416-90 722 
416-91 722 
416-92 723 
417-93 723 
417-94 723 
417-96 723 
417-97 723 
417-98 723 
418-99 723 
418-1 723 
418- 2 724 
418- 3 723 
418- 4 723 
418- 5 723 
418- 6 723 
418- 7 723 
418- 8 724 
418- 9 724 
418-10 724 
418-11 724 
419-12 724 
419-13 724 
419-14 724 
419-15 724 
419-16 724 
419-17 725 
419-18 725 
419-19 725 
419-20 725 
419-21 725 
419-22 725 
419-23 725 
419-24 726 
419-25 726 
419-26 726 
419-27 726 
420-28 726 
420-29 726 
420-30 727 
420-31 727 
420-32 727 
420-33 727 
420-34 727 
420-35 727 
420-36 729 ~ 
420-37 729 
420-38 729 
420-2 729 
420-40 729 
420-41 729 
421-42 729 
421-43 729 
421-44 729 
421-45 729 
421-46 728 
421-47 730 
421-48 730 
422-49 730 
422-50 730 
422-51 Ap) 

& E. 2553 
422-52 731 
422-53 731 
422-54 731 
422-55 731 
422-56 732 
422-57 732 
422-58 732 
423-59 732 
423-60 732 
423-61 732 
423-62 733 


16 Cye 21 C.J. 
Page Note Sec. 
423-63 733 


423-64 733 
423-65 735 
425-66 735 
425-67 735 
425-68 735 
425-69 735 
425-70 735 
425-71 735 
425-72 735 
425-73 735 
425-74 735 
425-75 735 
426-76 735 
426-77 734 
426-78 734 
426-79 736 
426-80 741 
426-81 737 
427-82 737 
427-83 737 
427-84 737 
427-85 738 
427-86 738 
427-87 738 
427-88 738 
427-89 738 
427-90 738 
428-91 738 
4 428-92 721 
428-93 738 
428-94 738 
428-95 738 
428-96 723 
428-97 738 
428-98 738 
428-99 739 
428-1 741 
428- 2 741 
428- 3 741 
428- 4 741 
429- 5 741 
429- 6 741 
429- 7 741 
429- 8 741 
429- 9 744 
429-10 745 
429-11 745 
429-12 745 
429-13 744 
429-14 744 
429-15 744 
429-16 744 
430-17 746 
430-18 746 
430-19 746 
430-20 747 
430-21 747 
430-22 747 
430-23 747 
430-24 747 
431-25 748 
431-26 749 
431-27 749 
431-28 749 
431-29 750 
431-30 750 
432-31 dow 
432-32 751 
432-33 751 
432-34 751 
432-35 751 
432-36 751 
432-37 751 
432-38 Princ 
& Surety 
432-39 752 
433-40 752 
433-41 752 
433-42 752 
433-43 752 
433-44 752 
433-45 752 
433-46 752 
433-47 752 
433-48 752 
433-49 752 
434-50 753 
434-51 753 
434-52 753 
434-53 753 
434-54 753 
434-55 753 
434-56 753 
434-57 753 
434-58 753 
435-59 759 
435-60 753 
425-61 755 


16 Cye 21 C.J. 
Page Note Sec. 


435-63 387 
435-64 582 
435-65 756 
435-66. 757 
435-67 757 
435-68 757 
435-69 757 
435-70 758 
435-71 758 
436-72 759 
436-73 759 
436-74 Ac- 
counts & 
Ace. 131 
436-75 “ 131 
436-76 “ 131 
436-78 “ 131 
436-79 “ 181 
436-80 “ 131 
436-81 “ 131 
437-82 Ref- 
erences 
437-83 761 
437-84 761 
437-85 Spec. 
Perf. 

437-86 ‘* 
437-87 762 
437-88 759 
437-89 759 
437-90 764 
438-91 754 
438-92 754 
438-93. 763 
438-94 763 
438-95 763 
438-96 763 
438-97 763 
438-98 765 
438-99 765 
438- 1 765 
438- 2 745 
438- 3 745 
438- 4 766 
438- 5 766 
439- 6 766 
439-7 766 
439- 8 767 
439- 9 767 
439-10 768 
439-11 768 
439-12 768 
439-13 768 
439-14 768 
440-15 7638 
440-16 768 
440-17 768 
440-18 768 
440-19 769 
440-20 769 
441-21 769 
441-22 769 
441-23 769 
441-24 769 
441-25 769 
441-26 771 
441-27 771 
441-28 770 
441-29 770 
442-30 771 
442-31 771 
442-32 771 
442-33 771 
442-34 771 
442-35 771 
442-36 771 
442-37 771 
443-38 Refer- 
ences 
443-39 771 
443-40 771 
443-41 771 
443-42 771 
443-43 771 
443-44 771 
443-45 771 
443-46 771 
443-47 771 
443-48 771 
443-49 772 
444-50 772 
444-51 772 
444-52 772 
444-53 772 
444-54 772 
444-55 772 
444-56 772 
444-57 793 
444-58 773 


o7erereoCv_owe > 
16 Cyc 21 C.J. 
Page Note Sec. 
444-59 773 
444-60 773 
445-61 773 
445-62 773 
445-63 773 
445-64 774 
445-65 774 
445-66 774 
445-67 774 
445-68 774 
445-69 774 
445-70 774 
446-71 774 
446-72 774 
446-73 775 
446-74 775 
446-75 775 
447-76 775 
447-77 774 
447-78 776 
447-79 784 
447-80 787 
447-81 787 
447-82 787 
447-83 787 
448-84 787 
448-85 787 
448-86 787 
448-87 787 
448-88 787 
448-89 784 
448-90 784 
448-91 784 
448-92 779 
449-93 779 
449-94 779 
449-95 779 
449-96 781 
449-97 781 
449-98 781 
450-99 781 
450- 1 781 
450- 2 App. 
& E. 767 

450- 3 782 
450- 4 782 
451- 5 782 
451- 6 782 
451-7 782 
451- 8 783 
451- 9 783 
451-10 783 
452-11 783 
452-12 783 
452-13 783 
452-14 785 
452-15 785, 
452-16 785 
453-17 786 
453-18 786 
453-19 786 
453-20 781 
453-21 788 
453-22 788 
453-23 788 
453-24 789 
453-25 789 
454-26 789 
454-27 789 
454-28 789 
454-29 789 
455-30 789 
455-31 789 
455-32 789 
455-33 789 
455-34 789 
455-35 789 
455-36 789 
456-37 791 
456-38 791 
456-39 791 
456-40 791 
456-41 791 
456-42 792 
456-43 793) 
456-44 793 
456-45 793, 
457-46 793 
457-47 793 
457-48 793 
457-49 793 
457-50 793 
457-51 793 
457-52 793 
457-53 793 
458-54 793 
458-55 793 
458-56 793 


Xill 

——— eo 
16 Cye 21 C.J. 
Page Note Sec. 
458-57 793 
458-58 793 
458-59 793 
458-60 793 
458-61 793 
458-62 793 
458-63 794 
458-64 794 
458-65 794 
458-66 794 
458-67 795 
458-68 795 
458-69 795 
458-70 795 
458-71 795 
459-72 795 
459-73 797 
459-74 797 
459-75 797 
459-76 797 
459-77 797 
459-78 797 
459-79 797 
459-80 797 
459-81 797 
459-82 797 
460-83 797 
460-84 797 
460-85 797 
460-86 798 
460-87 798 
| 460-88 798 
461-89 798 
461-90 798 
461-91 798 
461-92 798 
461-93 798 
461-94 798 
461-95 798 
461-96 798 
461-97 798 
461-98 798 
461-99 798 
461-1 798 
461- 2 798 
462- 3 798 
462- 4 798 
462- 5 798 
462- 6 798 
462- 7 798 
462- 8 798 
462-9 Costs 
117 

462-10 “* 117 
462-11 799 
462-12 799 
462-13 799 
462-14 799 
462-15 799 
462-16 799 
463-17 804 
463-18 804 
463-19 804 
463-20 804 
463-21 804 
463-22 804 
463-23 804 
463-24 804 
463-25 804 
464-26 813 
464-27 325 
464-28 325 
464-29 325 
464-30 805 
465-31 805 
465-32 805 
465-33 802 
465-34 806 
465-35 806 
465-36 806 
465-37 806 
465-38 806 
465-39 806 
465-40 806 
465-41 806 
465-42 801,803 
466-43 810 
466-44 810 
466-45 810 
466-46 810 
466-47 810 
466-48 817 
466-49 Sil 
466-50 811 
466-51 812 
466-52 812 
466-53 812 
466-54 812 


XIV 


OT? 
16 Cye 21 C.J. 
Page Note Sec. 


466-55 817 
466-56 817 
466-57 807 
466-58 807 
467-59 807 
467-60 807 
467-61 807 
467-62 807 
467-63 807 
467-64 807 
467-65 325 
467-66 807 
467-67 146 
468-68 146 
468-69 452 
468-70 452 
468-71 61614 
468-72 616% 
468-73 61614 
468-74 61614 
469-75 61614 
469-76 61644 
469-77 61614 
469-78 Judgm. 
469-79 815 
469-80 815 
469-81 815 
466-82 815 
469-83 815 
469-84 815 
469-85 815 
469-86 815 
469-87 815 
470-88 815 
470-89 815 
470-90 815 
470-91 815 
470-92 815 
470-93 815 
470-94 815 
470-95 815 
470-96 Judgm. 
470-97“ 

471-98 ‘ 

471-99 820 
471- 1821,830 
471- 2 820 
471- 3 822 
471- 4 822 
471-5 822 
471-6 822 
472- 7 822 
472- 8 822 
472- 9 822 
472-10 822 
472-11 §22 
472-12 822 
472-13 822 
472-14 822 
472-15 822 
472-16 822 
472-17 822 
472-18 822 
472-19 822 
472-20 822 
473-21 822 
473-22 822 
473-23 822 
473-24 822 
473-25 964 
538- 1 1 
538- 2 1 
538- 3 1 
538- 4 8 
538- 5 13 
538- 6 21,22 
539- 8 16 
539- 9 16 
539-10 16 
539-11 16 
539-12 16 
539-13 2,18 
539-14 18 
40-15 19 
540-16 19 
549- 1 1 
549- 2 1 
549- 3 1 
549- 4 1 
549- 5 1 
549- 6 1 
549- 7 2 
549- 8 2 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


oS 


16 Cye 21 C.J. 
Page Note Sec. 
473-26 966 
473-27 964 
474-28 824 
474-29 829 
474-30 937 
474-31 937 
474-32 833 
474-33 833 
474-34 833 
474-35 834 
474-36 834 
474-37 834 
474-38 835 
474-39 835 
475-40 835 
475-41 835 
475-42 835 
475-43 835 
475-44 837 
475-45 837 
475-46 837 
475-47 837 
475-48 837 
475-49 837 
475-50 837 
475-51 837 
475-52 836 
476-53 835 
476-54 835 
476-55 836 
476-56 836 
476-57 836 
476-58 838 
476-59 839 
476-60 839 
476-61 840 
476-62 840 
476-63 840 
476-64 838 
476-65 842 
477-66 842 
477 67 735 
477-68 797 
477-69 843 
477-70 844 
477-71 844 
478-72 844 
478-73 844 
478-74 844 
478-75 844 
478-76 844 
478-77 844 
478-78 845 
478-79 845 
478-80 845 
478-81 845 
479-82 845 
479-84 845 
479-85 846 
479-86 659 
479-87 846 
479-88 847 
480-89 276 
480-90 299 
480-91 847 
480-92 847 
480-93 310 
480-94 847 
480-95 847 
480-96 847 
540-17 19 
540-18 19 
540-19 14 
540-20 14 
540-21 22 
540-22 22 
540-24 17 
541-25 17 
541-26 17 
541-27 iu; 
541-28 ily 
541-29 17 
541-30 17 
541-31 17 
541-32 17 
550- 9 2 
550-10 2 
550-11 2 
550-12 3 
550-13 3 
550-14 3 
550-15 4 
551-16 4 


16 Cye 21 C.J. 
Page Note Sec. 


48i-97 852 
481-98 847 
481-99 847 
481-1 847 
481-— 2 847 
481-3847 
481-4 847 
481— 5 845 
481-6 853 
482-7 853 
482-8 853 
482-9 853 
482-10 853 
482-11 853 
482-12 853 
482-13 850 
482-14 850 
482-15 850 
482-16 850 
482-18 611 
483-19 849 
483-20 849 
483-21 849 
483-22 849 
483-23 859 
483-24 859 
483-25 849 
483-26 85 

484-27 854 
484-28 855 
485-29 856 
485-30 860 
485-31 855 
485-32 855 
485-33 855 
486-34 859 
486-35 857 
487-36 857 
487-37 857 
487-38 857 
487-40 857 
487-42 858 
488-43 858 
488-44 858 
489-45 858 
489-46 858 
490-47 858 
490-48 937 
490-49 937 
490-50 939 
490-51 939 
490-52 939 
491-53 939 
491-54 939 
491-55 939 
491-56 939 
491-57 = 988 
492-58 938 
492-59 946 
492-60 942 
492-61 940 
492-62 940 
492-63 941 
492-64 940 
492-65 938 
492-66 940 
492-67 940 
493-68 939 
493-69 939 
493-70 946 
541-33 17 
541-34 20 
541-35 20 
542-36 20 
542-37 38 
542-38 38 
542-39 37 
542-40 37 
542-41 37 
542-42 36 
542-44 35 
542-45 35 
542-46 35 
543-47 35 
543-48 35 
551-17 4 
551-18 4 
551-19 4 
551-20 5 
551-21 5 
551-22 5 
551-23 6 
551-24 6 


EQUITY—Continued 


16 Cye 210.3. | 16 Cye 21 C.J. 
Page'Note Sec. | Page Note Sec. 
493-71 946 501-41 867 
493-72 937 501-42 867 
493-73 940 501-43 867 
493-74 940 501-44 867 
493-75 943 501-45 867 
493-76 942,949 501-46 867 
493-77 942 501-47 867 
493-78 943 501-48 871 
493-79 943 501-49 875 
493-80 943 502-50 871 
493-81 947 502-51 931 
493-82 941 502-52 968 
494-83 943 502-53 968 
494-84 947 502-54 868 
494-85 947 503-55 873 
494-86 942 503-56 873 
494-87 949 503-57 873 
494-88 944 503-58 873 
494-89 944 503-59 873 
495-90 948 503-60 873 
495-91 948 504-61 873 
495-92 948 504-62 873 
495-93 Infants 504-63 873 
495-94 948 504-64 873 
495-95 948 504-65 874,880 
495-96 942 504-66 876 
496-97 942 504-67 876 
496-98 942 504-68 874 
496-99 947 504-69 874 
496- 1 950 504-70 874 
496- 2 950 505-71 876 
496- 3 947 505-72 876 
496- 4 937 505-73 876 
496- 5 949 505-74 874 
497- 6 949 505-75 874 
497- 7 949 506-76 874 
497- 8 948 506-77 874 
497- 9 949 506-78 874 
497-10 945 506*79 874 
497-11 950 506-80 874 
497-12 950 506-81 874 
498-13 950 506-82 874 
498-14 862 506-83 865 
498-15 862 506-84 865 
498-16 862 506-85 874 
498-17 862 506-86 874 
498-19 863 506-87 874 
498-20 863 507-88 874 
498-21 863 507-89 886 
499-22 866 507-90 879 
499-23 866 507-91 879 
499-24 866 507-92 878 
499-25 865 508-93 878 
499-26 866 508-94 878 
499-27 866 508-95 878 
499-28 866 508-96 877 
499-29 Assist. 508-97 877 
Writ of 3 5U8-98 877 
500-30 866 508-99 877 
500-31 869 508- 1 877 
500-32 869 508- 2 877 
, 500-33 870 508- 3 877 
500-34 870 508- 4 877 
500-35 870 508- 5 880 
500-36 870 508- 6 880 
500-37 870 508- 7 880 
500-38 870 509-8 880 
501-39 867 509- 9 880 
501-40 867 509-10 880 
ESCAPE 
543-49 35 544-63 42 
543-50 39 544-64 42 
543-51 40 544-65 42 
Ind. & Inf 544-66 42 
543-52 41 544-67 42 
543-53 41 544-68 42 
543-54 41 544-69 49 
543-55 41 544-70 44 
543-56 41 544-71 44 
543-57 42 544-72 50 
544-58 42 544-73 44 
544-59 42 544-74 44 
544-60 42 544-75 48 
544-61 42 544-76 43 
544-62 42 
ESCHEAT 
551-25 6 552-33 42 
552-26 7 552-34 42 
552-27 36 552-35 9 
552-28 7 552-36 10 
552-29 7 553-37 10 
552-30 7 553-38 10 
552-31 7 553-39 10 
552-32 7 553-40 10 


16 Cyc 21 C.J. 


Page Note Sec. 
509-11 $80 
509-12 880 
509-13 880 
510-14 = 884 
510-15 : 881 
510-16 = 881 
510-17 877 
510-18 881 
510-19 877 
510-20 = 881 
511-21 881 
511-22 881 
§11-23 881 
511-24 881 
511-25 881 
511-26 = 883 
511-27 875 
511-28 = 883 
511-29 883 
511-30 883 
512-31 871 
512-32 871 
512-33 871 
12-34 871 
512-35 871 
512-36 871 
512-37 871 
512-38 874 
512-41 880 
512-42 = 874 
513-43 946 
513-44 946 
513-45 952 
513-46 952 
5138-47 = 952 
513-48 952 
513-49 957 
514-50 = 957 
514-51 957 
514-52 957 
514-538-957 
514-64 946 
514-55 946 
514-56 958 
514-57 958 
514-58 958 
514-59 958 
514-60 946 
514-61 958 
514-62 958 
515-63 946,958 
515-64 946 
515-65 958 
515-66 959 
515-67 954 
515-68 954 
515-69 954 
515-70 946 
516-71 946 
516-72 954 
516-73 959 
516-74 959 
516-75 959 
516-76 960 
516-77 946 
516-78 961 
516-79 960 
516-80 960 
516-81 960 
544-77 43 
544-78 43 
544-79 43 
544-80 43 
545-81 46 
545-82 46 
545-83 46 
545-84 46 
545-85 46 
545-86 46 
545-87 46 
545-88 46 
545-89 47 
545-90 45 
553-41 10 
553-43 il 
553-44 ig 
553-45 il 
553-46 11 
553-47 il 
553-48 12 
554-49 14 


— i 
16 Cyc 21 C.J. | 16 Cye 21 C.J. 


Pagel Note Sec. 
516-82 960 
516-83 960 
517-85 952 
517-86 960 
517-87 960 
517-88 886 
517-89 886 
517-90 886 
518-91 887 
518-92 887 
518-93 887 
518-94 888 
518-95 888 
518-96 968 
519-97 962 
519-98 962 
519-99 912 
519- 1 893 
519- 2 893 
519- 3 894 
519- 4 893 
519- 5 889 
520- 6 889 
520- 7 889 
520- 8 889 
520- 9 889 
520-10 890 
520-11 890 
§20-12 890 
520-13 890 
520-14 890 
520-15 890 
520-16 890 
521-17 891 
521-18 891 
521-19 891 
521-20 891 
§21-21 891 
521-22 891 
521-23 892 
521-24 892 
521-25 892 
521-26 892 
522-27 892 
§22-28 892 
522-29 892 
522-30 892 
522-31 892 
522-32 892 
522-33 892 
523-34 892 
523-35 892 
523-36 892 
523-37 894 
523-38 894 
523-39 894 
52440 894 
524-41 894 
52442 894 
524-43 894 
524-44 913 
524-45 909 
524-46 909 
524-47 895 
525-48 895 
525-49 895 
525-50 895 
525-51 897 
525-52 897 
545-91 45 
545-92 45 
545-93 45 
545-94 51 
545-95 ‘Bl 
545-97 52 
546-98 52 
546-99 52 

546- 1 52 
546- 2. 50 
546- 3 50 
546- 4 50 | 
546- 5 50 
546-6 50 
554-50 15 
554-51 13 
554-52 14 
554-53 14 
554-54 16 
554-55 16 
554-56 16 
554-57 16 


Page Note Sec. 
525-53 897 
526-54 897 
526-55 897 
526-56 897 
526-57 897 
526-58 897 
526-59 897 
526-60 897 
526-61 900 
527-62 900 
527-63 900 
527-64 900 
528-65 900 
528-66 900 
528-67 900 
528-68 900 
528-69 900 
529-70 900 
529-71 900 
529-72 900 
529-73 900 
529-74 900 
529-75 899 
529-76 900 
529-77 909 
529-78 900 
529-79 900 
529-80 900 
530-81 901 
530-82 901 
530-83 902 
530-84 902 
531-85 902 
531-86 902 
531-87 902 
532-88 902 
532-89 902 
532-90 902 
532-91 903 
532-92 899,903 
532-93 925 
533-94 913 
533-95 905 
533-96 912 
533-97 912 
533-98 911 
533-99 910 
§33- 1 910 
583- 2 918 
533- 3 906 
533- 4 906 
533- 5 913 
533- 6 912 
533- 7 912 
533- 8 911 
533- 9 916 
534-10 916 
534-11 917 
534-12 917 
534-13 917 
534-14 901 
534-15 918 
534-16 918 
534-17 918 
534-18 921 
534-19 918 
534-20 922 
534-21 924 
534-22 924 

546- 7 55 
546- 8 55 
546- 9 56 
546-10 57 
546-11 57 
546-12 57 
547-13 57 
547-14 58 
547-15 59 
547-16 59 
547-17 60 
547-18 60 
547-19 60 
547-20 60 
554-58 17 
554-59 | 17 
554-60 19 
555-61 19 
555-62 19 
555-63 19 
555-64 20 


nig 
16 Cye 21 C.9. 
Page Note Sec. 


555-66 
555-67 
555-68 
555-69 
555-70 
555-71 
555-72 


——————————— 
16 Cye! 21 C.J. 
Page Note Sec. 
. 655-73 25 
555-74 25 
556-75 25 
556-76 26 
556-77 26 
556-78 27 
556-79 27 


564-31 
564-32 
564-33 
565-34 
565-35 
565-36 
565-37 
565-38 
565-40 
565-41 
566-42 
566-43 
566-44 
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CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


COMO MOONATATSINIAIOS Or 


Deeds 114 
14 


566-45 “1 

566-46 “ 114 
567-47 “ 114 
567-48 “* 114 
567-49 “ 114 
567-50 “ 114 
567-51 “* 114 


567-52 “© 114 
567-53 “ 114 
568-54 9 
605-62 23 
605-63 24 
605-64 25 
605-65 25 
605-66 25 
605-67 26 
605-68 26 
606-69 26 
606-70 26 
606-71 26 
606-72 27 
606-74 31 
606-75 31 
606-76 31 
606-77 32 
606-78 32 
606-79 33 
606-80 34 | 
606-81 38 | 
606-82 39 
607-83 39 
607-84 39 
607-85 40 
607-86 40 
607-87 40 
607-88 40 
607-89 40 
607-90 40 
607-91 40 | 
607-92 40 
607-93 40 
607-94 41 
607-95 41 | 
607-96 42 
607-97 42 
608-98 42 
608-99 42 
608- 1 43 
608- 2 44 
608- 3 44 
608- 4 44 | 
608- 5 44 
608- 6 58 
608- 7 44 
609- 8 43 
609- 9 46 
609-10 45 | 
609-11 45 | 
609-12 45 
609-13 45 
609-14 45 
609-15 47 
609-16 47 
609-17 47 
609-18 47 
609-19 48 
609-20 48 614-83 
609-21 50 
609-22 48 


[21..C. I.—B] 


16 Cye 21 C.J. 
Page Note Se 


610-25 
610-26 
610-27 
610-28 


610-30 
610-32 
610-33 
611-34 
611-35 


611-37 


611-43 
611-44 
612-45 
612-46 
612-47 
612-48 


612-51 
612-53 


612-55 
612-57 


613-60 
613-61 
613-62 
613-63 


613-65 
613-66 
613-67 


613-71 
613-72 
613-74 
613-75 
614-76 
614-77 
614-78 
614-79 
614-80 
614-81 
614-82 


614-84 
614-85 
609-23 48 614-86 
609-24 241 614-87 


ESCHEAT—Continued 


——+ 


16 Cye 21 C.3. | 16 Cye 21 C.J. 
| Page NoteSec. | Page Note Sec. 


556-87 32 557-95 35 
556-88 32 557-96 42 
557-89 32 557-97 42 
557-91. 35 557-99 33 
557-92 35 558-1 33 
557-93 35 Heo BE 
557-94 35 pa 2 oH 


ESCROWS 
573-80 _ 20 577-6 5 
573-81 Evi- BI7-7 25 


dence 1455 577- 8 25 
573-82 “* 1443 577- 9 25 
573-84 21 578-10 25 


ESTATES 
614-88 66 619-51 244 
614-89 66 619-52 «Ex. 
614-90 63 & Adm. 
614-91 63 619-53 245 
615-92 63 | 619-54 245 
615-93 63 619-55 245 
615-94 243 | 620-56 245 
615-95 243 620-57 246 
615-96 243 620-58 245 
615-97 Deeds 620-59 245 

283 620-60 245 

Wills 620-61 245 
615-98 243 620-62 77-79 
615-99 245 620-63 77-79 
615-1 245 620-64 77-79 
615-2 245 620-65 77-79 
615-3 69 620-66 77-79 
615-4 69 620-67 77-79 | 
615-5 = 69 620-69 80 
616-6 69 621-70 80 
616-7 69 621-71 80 
616-8 69 621-72 80 
616-11 71 621-73 80 
616-12 71 621-74 | 80 
GSE 9 2p 621-75 | 80 
616-14 72 631-761. 80 
616-15 75 621-77 80 
616-16 75 621-78 81 
616-17 75 622-79 81 
616-18 75 622-80 81 
616-20 73 622-81 246 
617-2 te 73 622-82 246 
617-22 73 622-83 247 
617-23 74 622-84 248 
617-24 73 629-85 248 
617-25- 73 622-86 246 
617-26 73 622-88 82-85 
617-27 nTS 623-89 82-85 
617-28 73 623-90 82-85 
617-29 73 623-91 82-85 
617-30 74 623-92 82-85 
617-31, 74 623-93 82-85 
617-32 * 74 623-94 82-85 
617-33 > 34 623-95 82-85 
618-34 74 623-96 82-85 
618-35 74 624-97 82-85 
618-36 74 624-99 Corp. 
618-37 74 1255 
618-38 74 624- 1 “ 1260 
618-39 76 624- 2 “ 1260 
poe oy 624- 3 ‘f 1260 

624~ 4 * 1257 

618-42 244 1258, 1259 
618-43 (244 624- 5 Cor 
618-44 244 150 
619-45 244 i 


619-46 244 624- 6 “ 1258 | 


619-47 244 624-7 “ 1257 
619-48 244 624— 8 “ 1245 
619-49 244 624-10 “ 1245 
619-50 244 625-11 “ 1244 


—_—— re 


16 Cye 21 C.J. 


Page Note Sec. 
558- 5 33 
558- 6 34 
558- 7 36 
558- 8 36 
558- 9 3 
558-10 36, 37 
558-12 36 
582-30 32 
582-31 32 
582-32 32 
582-33 32 
582-34 32 
583-35 32 
583-36 32 
583-37 32 
583-38 32 
584-39 32 
584-40 32 
584-41 37 
584-42 13 

Spec. Perf. 
584-43 3 
584-44 38 
584-46 38 
584-47 38 
584-50 3 
584-51 38 
584-52 38 
584-53 38 
585-54 38 
585-55 3 
625-12 Corp. 

1261 
625-13 ‘* 1261 
625-14 “* 526 
625-15 “ 526 
625-16 “ 526 
625-17 “* 526 
625-19 86 
625-20 86 
625-21 86 
625-22 86 
625-23 86 
625-24 86 
626-25 86 
626-26 86 
626-27 86 
626-28 86 
626-29 86 
626-30 86 
626-32 87 
626-33 87 
626-34 87 
626-35 87 
626-36 87 
627-37 87 
627-38 87 
627-39 87 
627-40 87 
627-41 87 
627-42 87 
627-43 87 
627-44 88 
628-45 88 
628-46 88 
628-47 88 
628-48 88 
628-49 88 
628-50 88 
628-51 88 
628-52 88 
628-53 88 
628-54 88 
628-55 88 
629-56 88 
629-57 88 
629-58 88 
629-59 88 
629-61 88 
629-62 88 
629-63 88 
629-64 88 
629-65 88 
629-66 89 
629-67 89 
629-68 89 
629-69 89 
629-71 89 
629-71 90 
630-72 90 
630-73 90 
680-74 90 


16 Cye 21 C.J. 


PageNote Sec. 
558-14 37 
558-15 37 
558-16 37 
558-17 | 37 
559-18 38 
559-19 38 
559-20 38 


585-56 39 
585-57 39 
| 585-58 39 

585-59 39 

585-60 39 

585-61 39 

585-62 Trov. 

& Conv. 

585-64 42 

585-65 42 

586-66 42 

586-67 42 

586-68 42 

586-69 43 

586-70 43 

586-71 43 

586-72 43 

586-74 = Evi- 

dence 1540 

586-75 ‘* 1540 


586-76 “ 1540 
1546 
587-77 45 


"630-75 90 
630-76 90 
630-77 90 

| 630-78 90 
630-79 90 
630-80 90 
631-81 91 
631-82 91 
631-83 91 
631-84 91 
631-85 91 
631-86 91 
631-87 91 
632-89 92 
632-90 92 
632-91 92 
632-92 | 92 
632-93 92 
632-94 92 
632-95 2 
632-97 93 
633-98 93 
633-99 93 
634-1| 93 
634- 2 93 
634- 3 93 
634- 4 93 
634-5 93 
634- 6 93 
634- 7 93 
634- 8 93 
634- 9 93 
634-10 | 93 
635-11 94 
635-12 94 
635-13 94 
635-14 | 94 
635-15 94 
635-16 94 
635-17 94 
635-18 94 
636-19 94 
636-20 94 
636-21 94 
636-22 94 
636-23 95 
636-24 95 
636-25 95 
636-28 96 
637-29 96 
637-30 96 
637-31 96 
637-32 96 
637-33 96 
637-34 96 
637-35 96 
638-36 96 
638-37 96 
638-39 97 
638-40 97 
688-41 97 


u“—~—_—_—_—oCO—_—_ooO 

16 Cye 21 C.J. 

Page Note See 
38 


559-21 
559-22 
559-23 
559-24 
559-27 
559-28 


| 
| 


Xvl 
eu a eee 
16 Cye 21 C.J. 
Page Note Sec. 
645-15 114 
645-16 114 
645-17 115 
646-18 117 
646-19 117 
646-20. 117 
646-21 117 
646-22 118 
646-23 118 
646-24 118 
646-25 120 
646-26 119 
647-27 119 
647-28 116 
647-29 126 
647-30 126 
647-32 127 
647-83 127 
647-34 127 
647-85 = 127 
647-37 128 
647-388 128 
648-40 129 
648-41 130 
648-42 141 
648-43 142 
648-46 141 
} 649-47 141 
649-48 141 
649-50 141 
649-51 142 
649-52 142 
649-53 142 
649-54 142 
679- 1 1 
680- 2 2 
680- 3 3 
680- 4 4 
680- 5 5 
680- 6 6 
681- 7 a 
681-8 8 
681- 9 9 
681-10 10 
681-11 11 
681-12 12 
681-14 13 
681-15 13 
682-16 13 
682-17 14 
682-18 14 
682-19 14 
682-20 14 
682-21 14 
682-22 14 
682-23 14 
682-24 15 
682-25 16 
683-26 17, 
683-27 17 
683-28 18 
683-29 20 
683-30 18 
683-31 18 
683-33 18 
683-34 18 
683-35 19 
683-36 19 
684-37 19 
684- 1 20 
684- 2 21 
685- 3 21 
685- 4 22 
685- 5 22 
685- 6 23 
685- 7 23 
685- 8  Stat- 
utes 
686-10 25 
686-11 26 
687-12 28 
687-13 28 
687-14 29 
688-15 28 
688-16 34 
688-17 34 
688-18 34 
688-19 35 
689-20 35 
689-21 35 
689-22 35 
689-23 36 
689-24 36 
689-25 36 
689-26 37 
689-27 39 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


eC eer" 
16 Cye 21 C.J. 
PagelNote Sec. 
649-56 144 
649-57 144 
649-58 141,179 
649-59 145 
649-62 146 
649-63 146 
649-64 142 
650-65 142 
650-66 142 
650-67 142 
650-68 142 
650-69 140 
650-72 15214 
650-73 195, 
197, 198 

Wills 

650-74 250 
650-76 250 
651-77 Deeds 
285 

Wills 

651-78 250 
651-79 148 
651-80 148 
651-81 148 
651-82 148 
651-83 148 
651-84 148 
651-85 148 
651-86 148 
651-87. Wills 
651-88 148 
651-89 250 
652-91 153 
692-28 40 
692-29 44 
692-31 45 
692-32 45 
692-33 46 
692-34 46 
692-35 46 
692-36 46 
693-37 47 
693-38 48 
694-39 49 
694-40 50 
694-41 51 
694-42 52 
694-43 52 
694-44 53 
694-45 53 
694-46 54 
695-47 55 
695-48 55 
695-49 55 
695-50 56 
695-51 56 
695-52 58 
696-53 59 
696-54 60 
697-55 61 
697-56 62 
697-57 63 
697-58 64 
697-59 64 
697-60 65 
697-61 66 
698-62 66 
698-63 66 
698-64 99 
698-65 67 
698-66 67 
699-67 67 
699-68 67 
699-69 68 
699-70 68 
699-71 68 
700-72 68 
700-73 68 
700-74 68 
700-75 69 
701-76 69 
701-77 69 
701-78 69 
700-79 85 
701-80 70 
702-81 81 
702-82 73 
702-84 84 
703-86 77 
704-87 77 
704-88 77 
705-89 78 
705-90 80 
705-91 80 
705-92 80 


16 Cyc 21 C.J. 


Page Note Sec. 
652-93 153 
652-96 153 
652-97 153 
652-99 155 
652- 1 157 
652- 2, 157 
653- 3 157 
653- 4 157 
653- 5 156 
653- 6 156 
653- 7 156 
653- 8 157 
653- 9 156 
653-10 156 
653-11 156 
654-13 158 
654-14 158 
654-15 159 
654-16 159 
654-17 159 
654-18 159 
654-19 159 
654-20 159 
654-21 159 
654-22 158 
654-23 Execu- 

y tions 
654-24 Attach- 
m. 372 

654-26 160 
654-27 160 
654-28 160 
655-33 146 
705-93 80 
706-95 87 
706-96 87 
706-97 88 
706-98 88 
706-99 89 
706- 1 89 
706- 2 89 
706- 3 90 
707- 4 90 
707- 5 90 
707- 6 90 
708- 7 90 
708- 8 90 
708- 9 91 
708-10 91 
708-11 92 
708-12 92 
708-13 93 
709-14 93 
709-15 94 
709-16 94 
709-17 94. 
709-18 95 
709-19 95 
709-20 96 
709-21 96 
709-22 96 
709-23 97 
710-24 97 
710-25 98 
710-26 98 
710-27 98 
711-28 99 
712-29 99 
712-30 99, 26 
28 

712-81 101 
712-32 101 
712-338 101 
713-24 101 
713-35 = 101 
718-36 101 
718-37 101 
714-38 101 
714-39 101 
714-40 = 101 
714-41 102 
714-42 102 
715-44 103 
715-45 = 108 
715-46 ~=—-108 
715+47 104 
715-48 104 
715-50 = :104 
715-51 105 
715-52 106 
715-53 106 
715-54 106 
715-55 106 
715-56 106 
715-57 106 


_ ESTATES—Continued 


a C.J. 116 Cye 21 O.d 
16 Cye 21 C.3. | 16 Cye 21 C.J9. ye ode 
PageNote See. | PageNote Sec. | Page Note Sec. 
655-34 146 657-68 141 660-10 176 
655-35 162 | 657-69 16714 660-12 177 
655-36 146 657-71 169 660-13 177 
655-37 146 657-72 169 660-14 177 
655-38 138 658-75 169 660-15 176 
655-39 138 658-76 170 661-16 178 
655-40 138 658-77 170 661-17 179 
655-41 163 658-78 169 661-18 181 
656-42 163 658-79 170 661-19 181 
656-43 163 658-80 257 661-20 181 
656-44 163 658-81 257 661-21 181 
656-45 163 658-82 257 662-22 182 
656-46 163 658-83 i 662-23 182 
656-48 164 658-85 171 662-24 182 
656-49 164 658-86 172 662-25 182 
656-50 164 658-87 172 662-26 182 
656-51 164 658-88 172 662-27 182 
656-52 164 659-90 171 662-28 182 
656-53 164 659-92 173 662-29 182 
656-54 164 659-93 174 662-30 182 
656-55 164 659-94 173 662-31 183 
656-56 16744 659-95 173 Desc. 
656-57 167144 660-96 173 & Distr. 24 
656-58 16714 660-97 173 ills 
656-59 168 660-98, 173 662-32 182 
657-60. 168 660- 1 175 662-33 182 
657-61 168 660- 2 175 662-34 182 
657-62 168 660- 3 260 662-35 182 
657-63 168 660- 4 260 662-36 182 
657-64 168 660- 5 175 662-38 182 
657-65 168 660- 6 260 663-40 186 
657-66 16714 660- 8 176 663-41 186 
657-67 167144 660- 9 176 663-42 186 
ESTOPPEL 
716-58 28 734-21 "| 128 765-83 159 
717-59 28 734-22 129 765-84 160 
717-60 30 734-23 130 765-85 161 
717-61 108 738-24 130 765-86 161 
717-62 108 738-25 131 765-87 161 
717-63 108 740-26 131 766-88 163 
718-64 108 740-27 131 787-89 163 
718-65 107 740-28 131 768-90 163 
718-66 107 + 740-29 131 768-91 164 
718-67 107 740-30 131 768-92 164 
719-68 107 740-31 132 768-93 164 
719-69 109 740-32 132 768-94 164 
719-70 109 740-33 133 768-95 164 
719-71 110 742-34 133 769-96 165 
719-72 110 742-35 134 769-97 167 
719-73 111 744-36 135 769-98 167 
720-74 88 744-37 136 769-99 167 
720-75 112 746-38 136 769-1 168 
720-76 113 747-39 137 769- 2 168 
721-77 113 747-40 137 769- 3 168 
721-78 114 747-41 138 770- 4 169 
721-79 114 748-42 139 770- 5 170 
721-80 114 748-43 140 770- 6 170 
721-81 114 748-44 141 770- 7 171 
721-82 114 748-45 141 770- 8 172 
721-83 115 749-46 142 770- 9 172 
721-84 115 751-47 143 771-10 173 
722-85 115 752-48 144 771-11 174 
722-86 115 752-49 145 771-12 174 
722-87 116 753-50 146 771-13 Ease- 
723-88 116 753-51 146 ments 134 
724-89 116 754-52 146 771-14 “ 127 
724-90 120 754-53 146 772-15 175 
724-91 120 754-54 147 772-16 175 
724-92 120 754-55 147 773-17 176 
724-93 120 754-56 148 773-18 176 
724-94 120 755-57 148 773-19 177 
724-95 120 755-58 149 774-20 177 
725-96 120 755-59 149 774-21 178 
725-97 120 755-60 149 775-22 179 
725-98 120 755-61 150 775-23 180 
725-99 120 756-62 150 776-24 181 
725- 1 121 756-63 150 776-25 181 
725- 2 121 756-64 150 776-26 181 
725- 3 121 757-65 151 T77-27 181 
725- 4 122 757-66 151 777-28 182 
725- 5 123 757-67 152 777-29 183 
725- 6 124 757-68 152 778-30 136 
728- 7 124 757-69 153 778-31 183 
728- 8 124 758-70 153 778-32 183 
728- 9 124 759-71 153 779-35 184 
728-10 124 759-72 153 779-36 188 
729-11 125 759-73 153 780-37 186 
729-12 125 759-74 154 780-38 186 
730-13 125 761-75 154 780-39 187 
730-14 125 761-76 155 780-40 187 
730-15 126 761-77 155 780-41 190 
732-16 126 762-78 156 781-42 193 
732-17 126 764-79 157 781-43 193 
732-18 126 764-80 157 781-44 190 
733-19 127 764-81 158 781-45 192 
72320 128 764-82. 159 192 


ee—_- or? 
| 16 Cye 21 C.J. | 16 Cye 21 C.5. 
PageNote Sec. | Page Note Sec. 
663-43 186 666-81 234 
663-44 189 667-82 234 
663-45 189 667-83 - 234 
663-46 189 667-84 235 » 
663-47 187 667-85 235, 
663-48 187 667-86 235 
664-50 190 667-87 235 
664-51 190 667-88 235, 
664-53 191 667-89 235 
664-54 191 667-90 235 
664-55 191 667-91 236 
664-56 191 668-92 236 
664-57 191 668-93 236 
664-59 192 668-94 236 
664-60 192 668-95 236 
664-62 188 668-96 236 
664-63 188 668-97 236 
664-64 193 668-98 236 
664-65 194 668-99 237 
665-67 233 668- 1 237 
665-68 233 668- 2 237 
665-69 233 668- 3 237 
665-70 233 668- 4 237 
665-71 233 668- 5 237 
665-72 234 668- 6 238 
665-73 234 668- 7 238 
666-74 234 669- 8 238 
666-75 234 669- 9 238 
666-76 234 669-11 238 
666-77 234 669-12 238 
666-78 234 669-13 238 
666-79 234 | 669-14 238 
666-80 234 | 669-15 241 
i] 
782-47 190 800-10 234 
782-48 190 801-11 241 
782-49 199 801-12 241 
783-50 199 801-13 244 
783-51 199 801-14 244 
783-52 199 801-15 243 
783-53 199 802-16 244 
783-54 199 803-17 244 
783-55 199 803-18 245 
783-56 200 804-19 245 
783-57 200 804-20 245 
784-58 200 804-21 246 
784-59 200 805-22 247 
784-60 121 805-23 247 
784-61 202 806-25 248 
784-62 202 806-26 248 
784-63 202 806-27- 248 
784-64 202 808-28 250 
784-65 202 808-29 248 
784-66 203 808-30 248 
784-67 203 808-31 250 
784-68 204 808-32 257 
785-69 204 808-33 260 
785-70 204 808-34 248 
785-71 204 809-35 260 
785-72 205 809-36 250 
786-73 205 809-37 250 
786-74 205 809-38 250 
787-75 205 809-39 254 
787-76 206 809-49 254 
787-77 206 809-41 121 
787-78 207 809-42 260 
789-79 211 809-43 248 
790-80 212,213 809-44 248 
791-81 216 809-45 254 
791-82 208 809-46 255 
791-83 208 809-47 256 
791-84 208 810-48 259 
| 791-85 209 810-49 259 
791-86 210 810-50 264 
792-87 221 810-51 260 
793-88: 223 810-52 260 
7938-89 223 810-53 263 
| 7938-90 223 810-54 262 
794-91 223 811-55 248 
794-92 223 811-56 254 
* 794-93 223 811-57 254 
794-94 223 811-58 254 
794-95 223 811-59 266 
794-96 223 811-60 266 
795-97 223 811-62 267 
795-98 224 812-03 267 
796-1 227 812-64 268 
798- 2 227 802-65 268 
798-3 227 802-66 269 
798- 4 227 813-67 270 
798- 5 231 813-68 270 
799-6 281 813-69 270 
799- 7 232 813-70 271 
800- 8 233 814-71 271 
800-9 233 814-72 271 
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SUB-ANALYSIS 


I. DEFINITION, HISTORY, AND NATURE OF EQUITY [§§ 1-6] p 22 
A. Definition and Nature [§ 1] p 22 
B. Origin and History [§ 2] p 23 
C. Systems of Administration [§§ 3-6] p 24 
1. In England and British Possessions [§ 3] p 24 
2. In United States [§§ 4-6] p 24 
a. In General [§ 4] p 24 
b. State and Territorial Courts [§ 5] p 24 
c. Federal Courts [§ 6] p 27 


II. JURISDICTION IN EQUITY [§§ 7-149] p 31 
A. Sources of Jurisdiction [§§ 7-10] p 31 
1. In General [§ 7] p 31 
2. Statutes [§§ 8-10] p 32 
a. In General [§ 8] p 32 
b. Constitutionality of Statutes [§ 9] p 32 
e. Construction and Operation of Statutes [§ 10] p 33 
. Distinction between Power and Jurisdiction [§ 11] p 34 
. Discretion in Exercise of Jurisdiction [§ 12] p 34 
. Effect of Absence of Precedents [§ 13] p 35 
. Adequate Remedy at Law [§§ 14-47] p 35 
1. Lack of Remedy at Law as Ground and Limit of Jurisdiction [§§ 14-17] p 35 
a. General Rules [§ 14] p 35 
b. Concurrent Jurisdiction of Law and Equity [§ 15] p 40 
ce. In Federal Courts [§§ 16-17] p 41 
(1) In General [§ 16] p 41 
(2) State Statutes [§ 17] p 42 
2. Enlargement of Remedy at Law [§§ 18-21] p 45 
a. By statute [§§ 18-20] p 46 
(1) In General [§ 18] p 45 
(2) Jursdiction Declined When Statutory Remedy Adequate [§ 19] p 46 
(3) Inadequate Statutory Remedy [§ 20] p 47 
b. By Judicial Development [§ 21] p 47 
3. Loss of Remedy at Law [§§ 22-26] p 47 
a. In General [§ 22] p 47 
b. By Neglect and Laches |§ 23] p 47 
ce. By Accident or Fraud [§ 24] p 48 
d. By Statute of Limitations [§ 25] p 49 
e. By Defeat at Law [§ 26] p 49 
4. Adequacy of Remedy at Law [§§ 27-33] p 50 
. In General [§ 27] p 50 
. Efficiency [§ 28] p 52 
. Convenience [§ 29] p 52 
. Promptness [§ 30] p 53 
. Clearness [§ 31] p 53 
. Completeness [§ 32] p 54 
. Practicality [§ 33] p 54 
gal Remedies Deemed Adequate [§§ 34-43] p 55 
. In General [§ 34] p 55 
. Money Demands [§ 35] p 55 
. Toris Generally [§ 36] p 59 
. Recovery of Personal Property [§§ 37-38] p 60 | 
(1) General Rules [§ 37] p 60 
(2) Property of Peculiar Nature or Value [§ 38] p 61 
. Recovery of Real Property and Trial of Title [§ 39] p 62 Wea 
. Extraordinary Legal Remedies {§ 40] p 67 
. Appeal, Certiorari, and Motion [§ 41] p 68 - 
. Defenses Available at Law [§ 42] p 68 J 
i. Relief Sought Available at Law [§ 43] p 70 ” 
6. Classes of Legal Inadequacies [§§ 44-47] p 70 a 
a. In General [§ 44] p 70 
b. Rights Not Recognized at Law [§ 45] p 70 f / 
c. Relief at Law Inadequate [§ 46] p 70 j 
d. Procedure at Law Inadequate |‘ 47] p 70 | 
F. Particular Grounds and Subjects of Jurisdiction [§§ 48-116] p 71 ax 
1. Multiplicity of Suits and Circuity of Action [§§ 48-52] p 72 \ 
a. In General [§ 48] p 72 \ 
b. Who May Invoke Jurisdiction [§ 49] p 75 
ce. Many Controversies between Same Parties [§ 50] p 76 \ 
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d. Similar Controversies with Many Persons [§ 51] p 78 
e. Avoiding Circuity of Action [§ 52] p 82 
2. Accident and Mistake [§§ 53-69] p 82 
a. Definitions and Distinctions [§ 53] p 82 
b. Accident [§§ 54-61] p 84 
(1) In General [§ 54] p 84 
(2) Particular Classes of Cases [§§ 55-61] p 84 
(a) In General [§ 55] p 84 
(b) Lost Instruments and Records [§ 56] p 84 
(c) Forfeitures and Penalties [§ 57] p 85 
(d) Judgments [§ 58] p 85 
(e) Powers [§ 59] p 86 
(f) Confusion of Boundaries [§ 60] p 86 
(g) Contracts [§ 61] p 86 
ce. Mistake [§§ 62-69] p 86 
(1) Mistake of Fact [§§ 62-68] p 86 
(a) In General [§ 62] p 86 
(b) Privity and Mutuality [§ 63] p 87 
(c) Negligence of Party Seeking Relief [§ 64] p 88 
(d) Defensive Use of Mistake [§ 65] p 90 
(e) Ratification [§ 66] p 90 — 
(f) Evidence of Mistake [§ 67] p 90 
(g) Instances of Exercise of Jurisdiction [§ 68] p 91 
(2) Mistakes of Law [§ 69] p 93 
3. Penalties and Forfeitures [§§ 70-81] p 98 
a. Relief against Penalties [§§ 70-75] p 98 
(1) In General [§ 70] p 98 
(2) Increased Rate of Interest [§ 71] p 99 
(3) Acceleration of Maturity of Debt [§ 72] p 99 
(4) Circumstances Affecting Right to Relief [§ 73] p 99 
(5) Statutory Penalties [§ 74] p 99 
(6) Election between Penalty and Performance [§ 75] p 100 
b. Relief against Forfeitures [$$ 76-80] p 100 
(1) In General [§ 76] p 100 
(2) Particular Contracts and Transactions [§ 77] p 101 
(3) Time as an Element [§ 78] p. 102 
(4) Statutory Forfeitures [§ 79] p 103 
(5) Circumstances Affecting Right to Relief [§ 80] p 103 | 
c. Enforcement of Penalties and Forfeitures [§ 81] p 104 
4, Fraud [§§ 82-91] p 106 
a. In General [§ 82] p 106 
b. Concurrent Jurisdiction [§§ 83-84] p 107 
(1) Where Remedy at Law Is Adequate [§ 83] p 107 
(2) Where Remedy at Law Is Inadequate [§ 84] p 110 
c. Haclusive Jurisdiction [§§ 85-91] p 111 
(1) In General [§ 85] p 111 
(2) Presumption of Fraud [§ 86] p 111 
(3) Inequitable and Unconscionable Transactions [§ 87] p 111 
(4) Situation and Relation of Parties [§ 88] p 113 
(5) Other Cases of Actual Fraud [§ 89] p 114 
(6) Constructive Fraud [§ 90] p 114 
(7) Fraud on or by Third Persons [§ 91] p 115 
5. Equitable Titles and Interests [§§ 92-96] p 115 
a. In General [§ 92] p 115 
b. Trusts [§ 93] p 116 
e. Mortgages [§ 94] p 117 
d. Assignments [§ 95] p 117 
e. Liens [§ 96] p 118 
6. Administration of Estates [$$ 97-104] p 119 
a. In General [§ 97] p 119 eeu 
b. Effect of Establishing Probate Courts [§§ 98-101] p 120 
(1) In General [§ 98] p 120 
(2) Concurrent Equity and Probate Jurisdiction [§ 99] p 121 
(3) Exclusive Probate Jurisdiction [§ 100] p 125 
(4) Ancillary or Corrective Equity Jurisdiction [§ 101] p 125 
ce. Effect of Existence or Absence of Legal Remedy [§ 102] p 128 
d. Matters of Exclusive Probate Jurisdiction [§ 103] p 129 
e. Equitable Aid to Trustees, Includiny Executors and Administrators [§ 104] p 129 
7. Equitable Relief as Ground of Jurisdiction [§§ 105-106] p 130 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


3 


4 [210.3] EQUITY 


a. In General [§ 105] p 130. 
b. Preventive Relief, Quia Timet [§ 106] p 130 
8. Equitable Procedure as Ground of Jurisdiction [§§ 107-116] p 132 
_a. In General [§ 107], p 132 
b. Accounts [§ 108] p 132 
e. Partnership Affairs [§ 109] p 132 
d. Adjustment [§§ 110-112] p 132 
(1) In General [§ 110] p 132 
(2) Distribution of Hunds [§ 111] p 133 
(3) Set-Off [§ 112] p 133 
e. Partition [§ 113] p 133 ‘ 
f. Dower [§ 114] p 133 
g. Water Rights [§ 115] p 133 
h. Creditors’ Suits [§ 116] p 134 
G. Retention of Jurisdiction to Afford Complete Relief [§§ 117-129] p 134 
1. General Rule [§ 117] p 184 
2. Complete Equitable Relief [§ 118] p 137 
3. Relief Obtainable at Law [§§ 119-125] p 138 
a. Where There Is Equity in Bill [§§ 119-122] p 138 
(1) General Rule [§ 119] p 138 
(2) Delivery of Real or Personal Property [§ 120] p 140 
(3) Decree for Money Generally [§ 121] p 140 
(4) Damages [§ 122] p 141 
b. Where Equitable Relief Denied [§ 123] p 142 
ce. Where Equity Fails after Suit Brought [§ 124] p 145 
d. Incidental Determination of Legal Questions and Titles [§ 125] p 146 
4. Relief to Defendant [§ 126] p 147 
5. Independent Controversies [§ 127] p 148 
6. Special Applications of Rule [§§ 128-129] p 148 
a. Bills of Discovery [§ 128] p 148 
b. As Affected by Pending Action at Law [§ 129] p 149 
H. Jurisdiction as Affected by Territerial Limits [§§ 130-133] p 149 
1. General Rule [§ 130] p 149 
2. Personal Jurisdiction and Foreign Subject Matter [§ 131] p 150 
3. Suits Affecting Land [§ 132] p 151 
4. Suits Aiding or Attacking Other Proceedings [§ 133] p 153 
I. Restrictions upon Exercise of Jurisdiction [§§ 134-144] p 153 
1. In General [§ 134] p 153 
2. Restriction to Matters of Property and Civil Rights [§§ 135-137] p 154 
a. In General [§ 135], p 154 
b. Crimes [§ 186] p 155 
e. Political Rights and Title to Office [§ 137] p 156 
. Abstract and Unsubstantial Rights [§§ 1388-140] p 157 
a. In General [§ 138] p 157 
b. Academic Questions and Possible Controversies [§ 139] p 157 
e. Trivial Matters; Jurisdictional Amount [§ 140] p 158 
4. Useless or Impracticable Relief [§ 141] p 159 
5. Review of Proceedings at Law [§ 142] p 160 
6. Legal Rights Not Established at Law [§ 143] p 160 
7. Judicial Character of Relief [§ 144] p 161 
J. Objections to Jurisdiction [§§ 145-149] p 161 
1. In General [§ 145] p 161 
2. Necessity of Objection [§ 146] p 162 
3. Time of Objection [§ 147] p 163 ’ ; 
4. Mode of Objection [§ 148] p 166 
5. Waiver of Objection [§ 149] p 168 


TIT. MAXIMS [§§ 150-210] p 172 
A. In General [§ 150] p 172 
B. He Who Seeks Equity Must Do Equity [§§ 151-162] p 172 
1. In General [§ 151] p 172 
2. Scope and Limitations of Rule [§§ 152-161] p 174 
a. In General [§ 152] p 174 
. As Dependent on Nature of Action or Relief Sought [§ 153] p 175 
. Restriction to Rights Independently Enforceable [§ 154] p 176 
» Restriction to Equities Arising Out of Same Transaction [§ 155] p 177 
. Notice Defeating Equity [§ 156] p 178 
. Fraud or Public Policy Defeating Equity [§ 157] p 178 
g. Conduct of Swit [§ 158] p 178 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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h. Parties Bound [§ 159] p 178 
i. Impossibility to Do Equity [§ 160] p 179 
j. Necessity of Tender [§ 161] p 179 
3. Applications of Rule [§ 162] p 179 
C. He Who Comes into Equity Must Come with Clean Hands [$§ 163-178] p 180 
1. In General [§ 163] p 180 { 
2. Cognate Maxims [§ 164] p 182 
3. Nature of Unconscionable Conduct [§§ 165-169] p 183 
| a. In General [§ 165] p 183 
| b. Innocence and Willfulness [§ 166] p 184 
c. Fraud against Third Persons [§ 167] p 184 
d. Similar but Distinct Misconduct [§ 168] p 185 
e. Conduct in Respect to Suit [§ 169] p 186 
4, Parties Bound [§ 170] p 186 
5. Objection by Court Sua Sponte [§ 171] p 186 
6. Limitations of Rule [§§ 172-176] p 187 
a. In General [§ 172] p 187 
| b. Relation of Misconduct to Subject Matter of Swit [§ 173] p 187 
c. Relation of Misconduct to Defendant [§ 174] p 188 
d. Where Public Policy Requires Intervention [§ 175] p 189 
e. Conduct of Adversary [§ 176] p 189 
7. Applications of Rule [§§ 177-178] p 190 
a. In General [§ 177] p 190 
| b. Illegal Transactions [§ 178] p 191 
D. Equity Aids the Vigilant, Not Those Who Slumber on Their Rights [§§ 179-181] p 193 
1. In General [§ 179] p 193 
2. Application of Rule [§ 180] p 193 
3: Limitations of Rule [§ 181] p 194 
EK. Equity Acts Specifically [§ 182] p 194 
F. Equity Acts in Personam [§ 183] p 194 
G. Equity Follows the Law [§§ 184-186] p 195 
1. In General [§ 184] p 195 
2. Determining Legal Rights [§ 185] p 196 
3. Determining Equitable Rights [§ 186] p 197 
H. Equity Delights to Do Justice and Not by Halves [§ 187] p 198 
I. Equity Wiil not Suffer a Wrong to Be without a Remedy [§§ 188-189] p 198 
| 1. In General [§ 188] p 198 
| 2. Limitations of Rule [§ 189] p 199 
J. Equity Regards That as Done Which Ought to Be Done [§§ 190-198] p 200 
1. In General [§ 190] p 200 
2. Applications and Limitations of Rule [§§ 191-198] p 201 
a. In General [§ 191] p 201 
‘bh. Hquitable Conversion [§ 192] p 201 
c. Equitable Mortgages [§ 193] p 201 
d. Contracts to Convey [§ 194] p 201 \ 
. Defective Acts, Instruments, and Records [§ 195] p 202 
. Time of Performance [§ 196] p 202 
. Fraud [§ 197] p 202. 
. Other Applications [§ 198] p 203 
K. Equity Regards Substance Rather than Form [§§ 199-205] p 204 
- 1. In General [§ 199] p 204 
2. Applications [§$§ 200-205] p 204 
. 2n General [§ 200] p 204 
. Mortgages [§ 201] p 205 
. Penalties [§ 202] p 205 
. Fraud [§ 203] p 205 
. Technicalities [§ 204] p 205 
. Other Applications [§ 205] p 205 
L. Equity Imputes an Intention to Fulfill an Obligation [§ 206] p 206 
M. Equality Is Equity [§ 207] p 206 
N. Between Equal Equities the Law Will Prevail [§§ 208-209] p 207 
1. In General [§ 208] p 207 . 
2. Junior Equity Acquiring Legal Title [§ 209] p 208 
O. Between Equal Equities the First in Order of Time Shall Prevail [§ 210] p 209 


IV. LACHES, STALE DEMANDS AND LIMITATIONS [§§ 211-252] p 210 
A. Definitions [§ 211] p 210 
B. As Constituing a Defense [§§ 212-214] p 212 
1. In General [§ 212] p 212 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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2. Nature of Right Asserted and Relief Sought; Executed and Executory Interests [§ 213] 
p 215 
3. Negligence in Prosecuting Pending Suit [§ 214] p 215 
C. By and against Whom Pleadable [§§ 215-216] p 216 
1. In General [§ 215] p 216 
2. Government and Its Agencies [§ 216] p 217 
D. What Constitutes [§§ 217-229] p 217 
1. In General [§ 217] p 217 
2. Lapse of Time [§§ 218-222] p 219 
a. In General [§ 218] p 219 
b. Mere Delay [§ 219] p 221 
ce. Speculative Delay [§ 220] p 225 
d. Continuing Duty or Obligation of Defendant [§ 221] p 226 
e. Evidentiary Effect of Delay [§ 222] p 226 
3. Assent to or Acquiescence in Adverse Right [§§ 223-224] p 228 
a. In General [§ 223] p 228 
b. Possession of Plaintiff or Defendant [§ 224] p 230 
4. Prejudicial Change in Conditions [§§ 225-228] p 231 . 
a. In General [§ 225] p 231 
b. Expenditures Made, and Risks and Obligations Incurred [§ 226] p 232 
ce. Change in Value [§ 227] p 233 
d. Intervening Rights [§ 228] p 233 
5. Loss or Obscuration of Evidence [§ 229] p 234 
EK. Excuses for Delay [§§ 230-250] p 237 
1. In General [§ 230] p 237 
2. Impediment to Suit, Establishment of Right, or Enforcement of Decree [§ 231] p 238 
3. Personal Disabilities [§§ 232-237] p 239 
a. In General [§ 232] p 239 
b. Absence or Nonresidence [§ 233] p 240 
c. Coveriure [§ 234] p 240 
d. infancy [§ 235] p 241 
e. Mental Unsoundness [§ 236] p 241 
f. Poverty [§ 237] p 241 
4. Pendency of Legal Proceedings |§ 238] p 242 
5. Negotiations for Settlement {§ 239] p 243 
6. Delay Induced by Defendant [§§ 40-241] p 248 
a. In General [§ 240] p 243 
b. Recognition of Plaintiff’s Right [§ 241] p 243 
7. ignorance of Cause of Action [§§ 242-248] p 244 
. Ignorance of Facts [§ 242] p 244 
. Ignorance of Law or Legal Rights |§ 243] p 247 
. Ignorance Due to Negligence [§ 244] p 247 
. Concealment of Facts by Defendant [§ 245] p 249 
. Imputed Knowledge [§ 246] p 249 
. Constructive Notice [§ 247] p 249 
. Burden of Proof [§ 248] p 250 
8. Confidential Relationship [§ 249] p 250 
9. Negligence of Agent or Attorney S 250] p 251 
F. Statute of Limitations [§ 251] p 251 
G. Presentation and Waiver of Defense [§ 252] p 257 


V. PARTIES [§§ 253-356] p 258 
A. General Rules [§§ 253-274] p 258 
1. All Persons Interested [§ 253] p 258 
2. Persons without Interest [§ 254] p 261 
3. Nature of Interest Required [§§ 255-271] p 263 
. In General [§ 255] p 263 
. Holder of Legal Title [§ 256] p 263 
. Equitable or Beneficial Owners [§ 257] p 264 
. Persons without Legal or Beneficial Interest [$ ie p 264 
. Slight and Remote Interests [§ 259] p 
. Simple Contract Creditors [§ 260] p Bed. 
: Desires or Wishes Insufficient [§ 261] p 264 
. Interest Defeasible by Act of Defendant [§ 262] p 265 
Vested Remainders or Reversions [§ 263] p 265 
. Contingent Interests [§ 264] p 265 
- Persons Who Have Parted with All Interest [§ 265] p 266 
Assignors and Assignees [§ 266] p 267 
m. Agents and Attorneys [§ 267] p 267 
n. Auctioneers [§ 268] p 267 
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0. Public Officers and the Like. [§ 269] p 268 
p- Mere Witnesses [§ 270] p 268 
q. Miscellaneous Cases [§ 271] p 269 
4. Persons without Interest Joined for Discovery [ 
5. Persons Claiming under Inconsistent Titles [§ 2 
6. Exceptions to General Rule [§ 274] p 270 
B. Classification of Parties [§ 275] p 272 
C. Necessary or Indispensable Parties [§§ 276-297] p 273 
1. Statement of Rule [§ 276] p 273 
2. Applications of Rule [§ 277] p 277 
3. Exceptions to Rule [§§ 278-297] p 282 
a. Persons Whose Interest Is Very Small [§ 278] p 282 
b. Persons With Interests Created to Oust Jurisdiction [§ 279] p 283 
c. Persons Consenting to Decree or Disclaiming Interest [§ 280] p 283 
d. Persons against Whom Rights Are Waived [§ 281] p 283 
e. When Personal Representative May Be Omitted [§ 282] p 283 
f. Persons Unknown [§ 283] p 284 
g. Persons Legally Represented [§§ 284-296] p 284 
_ (1) Doctrine of Representation [§§ 284-291] p 284 
(a) In General [§ 284] p 284 
(b) Necessity the Reason and Limit of Exception [§ 285] p 285 
f (c) Similarity of Interests, between Representative and Persons Represented 
[§ 286] p 286 
(d) Averments in Bill as to Representative Character of Suit [§ 287] p 287 
(e) Death or Disability of One Representative Party [§ 288] p 287 
(f) Status as Parties of Persons Represented {§ 289] p 288 
(g) Conduct and Control of Suit [§§ 290-291] p 289 
aa. Dismissal or Discontinuance |§ 290] p 289 
bb. Transferring Conduct of Cause [§ 291] p 290 
(2) When Doctrine Is Applicable {§§ 292-296] p 290 
(a) Trust Relations [§ 292] p 290 
(b) Numerous Parties [§ 293] p 292 
(c) Tenants in Tail, Unborn or Contingent Remaindermen, etc. [§ 294] p 295 
(d) Persons Unknown [§ 295] p 297 
(e) Persons beyond Jurisdiction [§ 296] p 297 
h. Other Exceptions [§ 297] p 297 
D. Proper but Not Indispensable Parties [§§ 298-302] p 297 
1. In General [§ 298] p 297 
2. Parties with Separable Interests [§§ 299-300] p 299 
a. Statement of Rule [§ 299] p 299 
b. Illustrations of Rule [§ 300] p 301. 
3. Formal or Nominal Parties [§§ 301-302] p 303 
a. Statement of Rule [§ 301] p 303 
, b. Illustrations of Rule [§ 302] p 304 
E, Plaintiffs [§§ 303-307] p 304 
1. Capacity to Sue [§ 303] p 304 
2. Real Party in Interest [§ 304] p 304 
3. Joinder of Plaintiffs [§§ 305-307] p 306 . y 
a. Who May Join [§§ 305-306] p 306 
(1) Necessity of Joint or Common Interest [§ 305] p 306 
(2) Nature of Interest Authorizing Joinder [§ 306] p 308 
b. Whether Party Should Be Plaintiff or Defendant [§ 307] p 312 ° 
F. Defendants [§§ 308-309] p 313 
1. General Rules [§ 308] p 313 
2. Joinder of Defendants [§ 309] p 314 
G. Who Deemed Parties [§ 310] p 321 
H. Raising, Wawing, and Curing Objections [§§ 311-334] p 323 
1. Want of Interest or Capacity to Sue or Be Sued [§ 311] p 323 
2. Nonjoinder [§§ 312-328] p 324 
a. Demurrer [§§ 312-316] p 324 
(1) When Lies [§ 312] p 324 
(2) Sufficiency [§§ 313-316] p 325 
(a) To Whole or Part of Bill [§ 313] p 325 
(b) General or Special Demurrer [§ 314] p 325 
(c) Demurrer Ore Tenus [§ 315] p 326 
(d) Designating Omitted Parties [§ 316] p 326 
b. Plea or Answer [§§ 317-320] p 326 
(1) When Lies [§ 317] p 326 
(2) Sufficiency [§ 318] p 327 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(3) Plea in Bar or in Abatement [§ 319] p 327 
(4) Costs of Unnecessary Plea [§ 320] p 328 
. Motion [§ 321] p 328: 
. Objection by Court Sua Sponte [§ 322] p 328 
. Time of Objecting and Waiver of Objections [§§ 323-324] p 328 
(1) Nonjoinder of Necessary or Indispensable Parties [§ 323] p 328 
(2) Nonjoinder of Proper but Not Indispensable Parties [§ 324] p 330 
f. Dismissal, Reversal, and Amendment to Remedy Defect [§ 325] p 331 
g. Removal of Defect pexding Objection [§ 326] p 334 
h. Defect Not Jurisdictional [§ 327] p 334 
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i. Remedy of Omitted Party [§ 328] p 334 
3. Misjoinder [§§ 329-333] p 334 
a. How and When Raised [§ 329] p 334 
b. Sufficiency of Demurrer [§ 330] p 336 
ce. Who May Object [§ 331] p 336 
d. Dismissal [§ 332] p 337 
e. Amendment [§ 333] p 337 
4. Misnomer and Other Objections [§ 334] p 338 
I. Bringing in New Parties; Substitution; Intervention [§§ 335-349] p 33 
1. In General [§ 335] p 338 
2. Substitution of Parties [§ 336] p 340 
3. Intervention [§§ 337-849] p 341 
a. In General [§ 337] p 341 
b. Right to Intervene [§§ 338-343] p 341 
(1) In General [§ 338] p 341 
) Necessity and Nature of Interest [§ 339] p 342 
(3) Discretion of Court [§ 340] p 343 
) Independent and Antagonistic Relief -[§ 341] p 343 
(5) Consent of Plaintiff [§ 342] p 343 
(6) Existence of Another Remedy [§ 343] p 344 
c. Procedure [§§ 344-348] p 344 
(1) In General [§ 344] p 344 
(2) Leave to Intervene [§ 345] p 345 
(3) Time to Intervene {§ 346] p 345 
(4) Petition [§§ 347-348] p 346 
(a) Sufficiency [§ 347] p 346 
(b) Notice [§ 348] p 346 
d. Effect [§ 349] p 346 
J. Rules in Federal Courts [§§ 350-356] p 347 
1. In General [§ 350] p 347 
2. Omitting Parties Who Cannot Be Joined [§ 351] p 348 
3. Retaining Case until Rights of Absent Parties Are Determined in Proper Forum [§ 352} 
p 350 
. Following State Practice [§ 353] p 350 
. Parties Collusively Joined [§ 354] p 351 : 
. Transportation of Parties to Support Jurisdiction [§ 355] p 351 
. Making Parties under Fictitious Names [§ 356] p 351 


VI. PROCESS AND APPEARANCE [§§ 357-373] p 351 
A. Process [§§ 357-372] p 351 - 
1. In General [§ 357] p 351 
2. Necessity [§§ 358-361] p 351 
a. In General [§ 358] p 351 
b. On Amended Bill [§ 359] p 352 
c. On Supplemental Bill [§ 360] p 352 
d. On Cross Bill [§ 361] p 353 
3. Issuance [§ 362] p 354 
4. Form and Sufficiency [§ 363] p 355 
5. Service [§§ 364-371] p 356 
a. In General [§ 364] p 356 
b. By Whom Made [§ 365] p 356 
c. How Made [§§ 366-367] p 357 
(1) In General [§ 366] p 357 
(2) Substituted, Constructive, and Extraterritorial Service [§ 367] p 358 ‘ 
d. Proof of Service [§§ 368-371] p 362 
(1) In General [§ 368] p 362 
(2) Return [§ 369] p 363 
(3) Acknowledgment [§ 370] p 363 
(4) Recitals in Decree [§ 371] p 363 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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6. Raising, Waiving, and Curing Objections [§ 372] p 364 
B. Appearance [§ 373] p 365 


VII. EQUITY PLEADINGS GENERALLY [§§374-388] p 366 
A. General Rules [§ 374] p 366 
B. Signing, Certifying, and Verifying [§% 375-384] p 367 
1. Signing [§§ 375-376] p 367 
a. By Counsel [§ 375] p 367 
b. By Parties [§ 376] p 367 
2. Certifying [§ 377] p 368 
3. Verifying [§§ 378-384] p 368 
a. Bills [§ 378] p 368 
b. Disclaimers [§ 379] p 370 
e. Demurrers [§ 380] p 370 
d. Pleas [§ 381] p 370 
e. Answers [§§ 382-383] p 371 
(1) In General [§ 382] p. 371 
(2) Waiver of Oath [§ 383] p 373 
f. Replications [§ 384] p 373 . 
C. Impertinence and Scandal [§§ 385-387] p 373 
1. Impertinence [§ 385] p 373 — 
2., Scandal [§ 386] p 376 
3. Remedies [§ 387] p 377 
D. Striking Pleadings [§ 388] p 380 


VIII. BILLS IN EQUITY [§§ 389-452] p 381 
A. Function and Classification of Bills [§§ 389-391] p 381 
1. Methods of Instituting Proceedings {§ 389] p 381 
2. Classification of Bills [§ 390] p 382 
3. What Constitutes Original Bill [§ 391] p 382 
B. Form of Bill [§§ 392-403] p 383 
. In General [§ 392] p 383 . 
. Caption or Title [§ 393] p 384 
. Address [§ 394] p 384 
. Introduction [§ 395] p 384 
. Stating Part of Premises [§ 396] p 385 
. Confederacy Clause [§ 397] p 386 
. Charging Part [§ 398] p 386 
. Jurisdiction Clause [§ 399] p 387 
. Interrogating Part [§ 400] p 387 
10. Prayer for Relief [§ 401] p 388 
11. Prayer for Process [§ 402] p 389 
12. Signature and Verification [§ 403] p 389 
C. Substance of Bill [§§ 404-423] p 389 
1. In General [§ 404] p 389. 
2. Certainty of Averment [§§ 405-416] p 392 
. In General [§ 405] p 392 | 
. Pleading Evidence [§ 406] p 393 
. Pleading Conclusions or Opinions [§ 407] p 393 
. Pleading Positively [§ 408] p 394 
Pleading According to, Legal Effect [§ 409] p 395 
. Pleading on Information and Belief [§ 410] p 395 
Facts Peculiarly within Defendant's Knowledge [§ 411] p 395 
. Particular Matters [§§ 412-416] p 396 
(1) Fraud [§ 412] p 396 . 
(2) Illegality [§ 413] p 397 
(3) Accident and Mistake [§ 414] p 397 
(4) Usury [§.415] p 397 
(5) Other Matters [§ 416] p 397 
. Description of Subject Matter [§ 417] p 397 
. Plaintiff’s Title and Interest [§ 418] p 397 
. Relation of Defendants to Subject Matter [§ 419] p 399 
. Injury to Plaintiff [§ 420] p 399 
. Doing and Offering to Do Equity [§ 421] p 400 
. Exusing Laches [§ 422] p 401 
. Excusing Nonjoinder of Parties [§ 423] p 403 
D. Exhibits [§ 424] p 403 
E. Construction and Conclusiveness of Allegations [§ 425] p 405 
F. Repugnancy and Pleading with Double Aspect [§ 426] p 406 
G. Multifariousness [§§ 427-452] p 408 
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. Definition and General Considerations [§ 427] p 408 
. From What Determined [§ 428] p 412 
. General Causes of Multifariousness [§ 429] p 413 
. Misjoinder of Causes [§§ 430-439] p 413 
a. In General [§°430] p 413 
b. Distinct Grounds of Suit [§ 431] p 414 
. Surplusage and Immaterial Matters [§ 432] p 415 
. Double, Alternative, and Inconsistent Grounds of Relief [§ 433] p 415 
. Multiplicity of Suits [§ 434]-p 416 
Singleness or Duplicity in General Object [§ 435] p 416 
. Common Point of Litigation [§ 436] p 419 
. Identity of Subject Matter [§ 437] p 419 
Same Transaction or Origin [§ 438] p 419 
j. Different Defenses, Proof, or Decrees [§ 439] p 420 
5. Misjoinder of Parties [§§ 440-451] p 421 
a. In General [§ 440] p 421 
b. Misjoinder of Plaintiffs [§§ 441-443] p 421 
(1) Plaintiffs with Distinct Claims [§ 441] p 421 
(2) Community of Interest [§ 442] p 421 
(3) Plaintiff in Two Capacities [§ 443] p 421 
ce. Misjoinder of Defendants [§§ ea ae p 422 
(1) Im Generai [§ 444] p 422 
(2) Interests of Some Defendants Not Extending to Entire Bill [§ 445] p 423 
(3) Bills with Single Object [§ 446] p 423 
(4) Bills Seeking Complete. Adjudication [§ 447] p 423 
(5) Common Interest in Question [§ 448] p 423 
(6) Defendants Acting in Concert [§ 449] p 424 
(7) Different Relief against Different Defendants [§ 450] p 424 
(8) Defendant in Different Capacities [§ 451] p 424 
6. Raising and Curing Objection [§ 452] p 424 


{X. PLEADINGS IN DEFENSE [§§ 453-584] p 427 
A. Modes of Defense [§§ 453-454] p 427 
1. In General [§ 453] p 427 
2. Use of Different Defenses [§ 454] p 427 
B. Disclaimers [§ 455] p 428 
C. Demurrers [§§ 456-504] p 429 
1. Nature and Function [§§ 456-459] 429 | 
a. In General [§ 456] p 429 
b. Use Confined to Bills [§ 457] p 430 
c. Necessity for Demurrer [§§ 458-459] p 430 
(1) In General [§ 458] p 430 
(2) Defects Cured by Subsequent Pleadings, Proof, or Proceedings [§ 459] p 431 
2. Right to Demur [§ 460] p 431 
3. Time to Demur [§ 461] p 431 
4. Grounds of Demurrer [§§ 462-478] p 432 
a. In General [§ 462] p 482 
b. Matters of Substance [§§ 463-476] p 434 
(1) In General [§ 463] p 434 
(2) Want of Jurisdiction [§ 464] p 434 
(3) Want of Equity [§ 465] p 434 
(4) Want of Title or Interest [§§ 466-467] p 435 
(a) Of Plaintifi [§ 466] p 435 
(b) Of Defendant [§ 467] p 435 
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(5) Triviality of Subject Matter [§ 468] p 4385 
(6) Limitations and Laches [§ 469] p 435 
(7) Multifariousness [§ 470] p 437 
(8) Objections Relating to Parties or Process [S$ 471] p 437 
- (9) Statute of Frauds [§ 472] p 437 
-(10) Former Decree [§ 473] p 437 
(11) Another Suit Pending |§ weet p 437 


(12) Prematureness [§ 475] p 437 
(13) Fraud [§ 476] p 437 
ec. Defects in Form or Frame of Bill [§ 477] p 438 
d. Demurrers to Discovery [§ 478] p 439 
5. Form of Demurrer [§$ 479-486] p 439 
a. In General [§ 479] p 439 
b. Stating Grounds [§- 480] p 439 
ce. General Demurrers [§ 481] p 4389 
d. Special Demurrers [§ 482] p 440 
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e. Demurrers Ore Tenus [§ 483] p 441 
f. Partial Demurrers [§ 484] p 441 
g. Demurrer Incorporated in Answer [§ 485] p 442 
h. Motion Instead of Demurrer [§ 486] p 443 
6. Hearing and Determination [§§ 487-494] p 443 
a. Setting Down for Hearing [§ 487] p 443 
b. What Considered [§§ 488-489] p 443 
(1) In General [§ 488] p 443 
(2) Admissions by Demurrer [§ 489] p 443 
ce. Rules Governing Determination [§§ 490-494] p 447 
(1) Demurrer Too Broad [§ 490] p 447 
(2) Demurrer Too Narrow [§ 491] p 449 
(3) Joint Demurrer [§ 492] p 449 
(4) Demurrer Overruled by Plea or Answer [§ 493] p 449 > 
(5) Demurrer Waived, Abandoned, or Withdrawn [§ 494] p 450 
7. Disposition of Case on Demurrer [§§ 495-502] p 451 
a. In General [§ 495] p 451 
b. Sustaining Demurrer [§§ 496-497] p 451 
(1) In General [§ 496] p 451 
(2) Leave to Amend [§ 497] p 452 
c. Overruling Demurrer [§§ 498-501] p 454 
(1) In General [§ 498] p 454 
(2) Answer after Demurrer Overruled [§ 499] p 454 
(3) Overruling Partial Demurrer [§ 500] p 455 
(4) Renewing: Demurrer or Questions Presented Thereby [§ 501] p 455 
d. Reservation of Questions Raised by Demurrer [§ 502] p 455 
8. Striking Out Demurrer [§ 503] p 455 ; 
9. Abolition of Demurrers [§ 504] p 455 
D. Pleas [§§ 505-542] sp 455 : 
1. Nature and Function [§§ 505-507] p 455 
a. In General [§ 505] p 455 
b. When Necessary [§ 506] p 457 
c. When Proper [§ 507] p 457 
2. Right and Time to Plead [§ 508] p 458 
3. Form and Sufficiency [§§ 509-520] p 458 
a. Classification [§ 509] p 458 
b, Formal Parts [§ 510] p 458 
ce. Requisites [§§ 511-514] p 459 
(1) In General [§ 511] p 459 
(2) As to Matters in Abatement [§ 512] p 460 
(3) As to Exhibits [§ 513] p 460 
(4) Singleness [§ 514] p 461 
, Partial Pleas [§ 515] p 461 ~ 
Affirmative or Pure Plea [§ 516] p 462 
Negative Pleas [§ 517] p 462 
Anomalous Pleas [§ 518] p 462 
Plea Incorporated in Answer [§ 519] p 463 
i. Joint Plea [§ 520] p 463 
4. Plea to Discovery [§ 521] p 463 
5. Supporting Plea by Answer [§§ 522-526] p 463 
a. In General [§ 522] p 463 
b. When Discovery Unnecessary [§ 523] p 465 
ce. Nature of Supporting Answer [§ 524] p 465 
d. Denial by Plea and Answer [§ 525] p 465 
e. Answers in Subsidium [§ 526] p 465 
Plea Overruled by Answer [§ 527] p 466 
. Withdrawal of Plea [§ 528] p 466 
3. Waiver or Abandonment of Plea [§ 529] p 466 
9. Determination and Disposition of Plea [§§ 530-541] p 467 
a. Determining Sufficiency [§§ 530-537] p 467 
(1) Striking Out [§ 530] p 467 
(2) Setting Down for Hearing [§ 531] p 467 
(3) What Is Considered [§§ 532-533] p 467 
(a) In General [§ 532] p 467 
(b) Truth of Averments [§ 533] p 468 
(4) Disposition of Case [§§ 534-537] p 468 
(a) Overruling Plea [§ 534] p 468 
(b) Saving Benefit of Plea to Hearing [§ 535 ] p 468 
(ec) Ordering Plea to Stand for Answer [§ 536] p 469 
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“(d) Allowing Plea [§ 537] p 469 
b. Determining Truth of Plea [§§ 538-540] .p 469 
(1) By Filing Replication [§ 538] p 469 
(2) Effect of Replication [§ 539] p 469 
(3) Disposition of Case after Replication [§ 540] p 469 
c. Preliminary Reference to Master [§ 541] 3 470 
10. Abolition of Pleas [§ 542] p 471 
EK. Answers [§§ 543-584] p 471 
1. Nature and Functions [§§ 543-545] p 471 
a. In General [§ 543] p 471 
b. Necessity of Answer [§ 544] p 471 
ce. Setting Up All Defenses [§ 545] p 471 
. Form of Answer [§§ 546-547] p 472 
a. In General [§ 546] p 472 
b. Exhibits [§ 547] p 473 
. Filing and Serving Answer [§ 548] p 473 
. Right and Time to Answer [§ 549] p 473 
. Answer by Several Defendants [§ 550] p 474 
. Sufficiency of Answer [§§ 551-561] p 475 
a. Full Answer [§§ 551-554] p 475 
(1) In General [§ 551] p 475 
(2) Answering Independently of Interrogatories [§ 552] p 476 
(3) Answering Interrogatories [§ 553] p 476 » 
(4) What Not Necessary to Answer [§ 554] p 477 
b. Direct, Specific, and Nonevasive Denials [§ 555] p 478 
c. Answering According to Knowledge, Information, and Belief [§§ 556-559] p 479 
(1) In General [§ 556] p 479 
(2) Matters within Defendant’s Knowledge [§ 557] p 480 
(3) Matters Not within Defendant’s Knowledge [§ 558] p 480 
(4) Hntire Ignorance [§ 559] p 480 
d. Pleading Defenses [§§ 560-56I] p 481 
(1) In General [§ 560] p 481 
(2) Consistency [§ 561] p 481 “ 
. Impertinence and Scandal [§ 562] p 482 
. Plea Ordered to Stand for Answer [§ 563] p 482 
. Admissions by Answer [§§ 564-566] p 482 
a. In General [§ 564] p 482 
b. Effect of Not Answering Ail Allegations [§ 565] p 484 
c. Effect of Not Answering at All [§ 566] p 486 
10. Compelling. Answer [§ 567] p 486 
11. Withdrawing Answer [§ 568] p 486 ; 
12. Objections to Answer [§§ a 584] p 486 
a. In General [§ 569] p 486 
b. Rejecting or Striking from Files [§. 570] p 486 
c. Hxceptions [§§ 571-583] p 487 
(1) In General [§ 571] p 487 | 
(2) Grounds of Exceptions [§\§ 572-576] p 488 
(a) In General [§ 572] p 488 
(b) Insufficiency [§§ 573-575] p 488 
aa. In General [§ 573] p 488 
bb. On Overruling Partial Demurrer or Plea {. 
cc. When Plea Ordered to Stand for Answer [ 
(c) Impertinence and Scandal [§ 576] p 490 
(3) Right and Time to Except [§§ 577-578] p 490 
(a) In General [§ 577] p 490 
(b) Exceptions to Further Answer [§ 578] p 491 
(4) Form of Exceptions [§§ 579-580] p 491 
(a) In General [§ 579] p 491 
(b) For Insufficiency [§ 580] p 491 
(5) Amending Exceptions [§ 581] p 492 
(6) Proceedings upon Exceptions [§ 582] p 492 
(7) Abolition of Exceptions [§ 583] p 492 
d. Waiver of Objections [§ 584] p 492 


X. REPLICATIONS [$$ 585-595] p 493 
A. In General [§ 585] p 493 
B. General Replications [§ 586] p 493 
C. Special Replications [§ 587] p 494 
D. Right and Lime to Reply [§§ 588-590] p » 494 
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1. In General [§ 588] p 494 
2. Dismissal for Failure to Reply in Time [§ 589] p 495 
3. Filing after Time [§ 590] p 495 

E. Departure in Replication [§ 591] p 495 

I. Effect of Replication [§ 592] p 495 

G Effect of Failure to Reply [4 593] p 496 

H. Withdrawal of Replication [§ 594] p 496 

I. Waiver of Replication or Objections Thereto [§ 595] p 496 


XI. CROSS BILLS [§§ 596-617] p 497 
A. Nature and Functions [§§ 596-602] p 497 
1. In General [§ 596] p 497 
2. When Proper or Necessary [§§ 597-601] p 498 
a. In General [§ 597] p 498 
b. To Obtain Affirmative Relief [§ 598] p 499 
ce. To Obtain Discovery [§ 599] p 501 
d. To Introduce Newly Arising Defenses [§ 600] p 501 
e. To Obtain Set-Off [§ 601] p 502 
3. When Not Proper or Necessary [§ 602] p 502 
. Time for Filing [§ 603] p 503 
. Leave to File [§ 604] p 504 
. Where Filed [§ 605] p 504 
. Filing by Direction of Court [§ 606] p 504 
. Parties to Cross Bills [§§ 607-609] p 505 
1. Plaintiffs [§ 607] p 505 
2. Defendants [§ 608] p 505 
3. New Parties [§ 609] p 505 
G. Process [§ 610] p 506 
H. Jurisdiction of Cross Bills [§ 611] p 506 
I. Form and Sufficiency of Cross Bills [§§ 612-614] p 507 
1. In General [§ 612] p 507 
. 2. Relation to Subject Matter of Original Bill [§ 613] p 508 
3. Consistency with Answer [§ 614] p 511 
J. Answers as Cross Bills [§ 615] p 511 
K. Defenses to Cross Bills [§ 616] p 512 
L. Effect on Cross Bill of Dismissing Original [§ 61644] p 514 
M. Abolition or Modification of Cross Bills [§ 617] p 515 
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XII. AMENDED PLEADINGS [§§ 618-657] p 516 
A. In General [§ 618] p 516 
. Leave to Amend; Imposition of Terms [§ 619] p 518 
. How Pleadings Amended [§ 620] p 520 
. Amended Bills [§§ 621-644] p 521 
1. In General [§ 621] p 521 
2. Nature of Amendments [§§ 622-630] p 521 
. Correcting Errors and Formal Defects [§ 622] p 521 
. Changes Relating to Parties [§ 623] p 522 
. Adding Statements [§ 624] p 522 
. Making New Case [§ 625] p 523 
Repugnant and Inconsistent Amendments [§ 626] p 5 
Facts Newly Discovered or Newly Arising [§ 627] p 526 
Amending Prayer [§ 628] p 526 
. Amending to Meet Answer [§ 629] p 
Amending to Conform to Proof [§ 630 
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. In General [§ 631] p 528 
. Before Replication [§ 632] p 528 
. After Replication and before Hearing [§ 633] p 629 
. At Hearing [§ 634] p 529 
After Reference [§ 635] p 530 
. After Taking Evidence [§ 636] p 530 | 
. After Submission and before Decree [§ 637] p 530 
. After Decree [§ 638] p 531 
4, Amendment of Sworn Bills [§ 639] p 531 
5. Operation and Effect of Amendments [§ 640] p 532 
6. Defenses to Amended Bills [§§ 641-644] p 533 
a. Moving to Take from Files [§ 641] p 533 
b. Demurrer [§ 642] p 533 
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ec. Plea [§ 643] p 534 
d. Answer [§ 644] p 534 
E. Amended and Supplemental Answers [§§ 645-652] p 535 
1. In General [§ 645] p 535 
2. Purpose of Amendments [§§ 646-650] p 536 
a. Correcting Mistakes [§ 646] p 536 
b. Explaining Ambiguities [§ 647] p 537 
c. Setting Up New Defenses [§ 648] p 537 
d. Facts Newly Discovered or Newly Arising [§ 649] p 537 
e. To Conform to Proof [§ 650] 538 
3. Unsworn Answers [§ 651] p 538 
4. Time When Answers Amendable [§ 652] p 538 
F. Amended Disclaimers [§ 653] p 539 
G. Amended Demurrers [§ 654] p 539 
H. Amended Pleas [§ 655] p 539 
I. Amended Replications |§ 656] p 540 
J. Amended Cross Bills [§ 657] p 540 


XIII. SUPPLEMENTAL BILLS [§§ 658-668] p 540 
A. Nature and Functions [§§ 658-660] p 540 
1. In General [§ 658] p 540 
2. Introducing Matters Newly Arising [§ 659] p 542 
3. Introducing New Parties [§ 660] p 543 
B. Time for Filing [§§ 661-662] p 544 
1. In General [§ 661] p 544 
2. After Decree [§ 662] p 544 
C. Right to File [§ 663] p 545 
D. Form and Sufficiency [§§ 664-666] p 545 
1. In General [§ 664] p 545 
2. Relation to Original Bill [§ 665] p 546 
3. Necessity of Equity in Original Bill [§ 666] p 546 
E. Parties [§ 667] p 547 ‘ 
F. Demurrer, Plea, and Answer [§ 668] p 547 


XIV. BILLS OF REVIVOR [§ 669] p 548 


XV. ISSUES, PROOF, AND VARIANCE [§§ 670-678] p 548 
A. Necessity for and Burden of Proof [§§ 670-675] p 548 
1. Issues Generally [§ 670] p 548 
2. Burden of Proof [§§ 671-673] p 548 
a. In General [§ 671] p 548 
b. What Plaintiff Must Prove [§ 672] p 549, 
c. What Defendant Must Prove [§ 673] p 550 
3. Proof of Pleas [§ 674] p 551 
4. Proof of Execution of Instruments [§ 675] p 551 
B. Relation of Proof to Pleadings [§§ 676-677] p 552 
1. In General [§ 676] p 552 
2. Proof under General Charge [§ 677] p 553 
C. Variance [§ 678] p 553 


XVI. TAKING PROOFS [§§ 679-690] p 553 
A. Evidence a Part of the Record [§ 679] p 553 
B. Ancient Method [§ 680] p 553 
C. Modern Methods [§§ 681-685] p 554 
1. In General [§ 681] p 554 
2. Depositions [§§ 682-683] p 554 
a. In General [§ 682] p 554 
b. Oral Examinations [§ 683] p 554 
3. Examinations in Open Court [§ 684] p 555 
4. Evidence Taken in Camera [§ 685] p 555 
D. Time for Taking Proof [§§ 686-687] p 555 
1. In General [§ 686] p 555 
2. Extending Time or Reopening Case [§ 687] p 556 
E. Impeaching Witnesses [§ 688] p 558 
_ F. Reéxamining Witnesses [§ 689] p 558 
G. Reception of and Objections to Evidence [§ 690] p 558 


XVII. EVIDENCE [§§ 691-707'/s] p 559 
A. In General [§ 691] p 559 
B. Pleadings as Evidence [§§ 692-707'/1»] p 559 
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| 
| 1. Bill as Evidence [§ 692] p 559 
2. Answer as Evidence [§§ 693-707'/:] p 560 
a. Against Defendant [§ 693] p 560 
| b. For Defendant [§§ 694-707'/s] p 560 
| (1) Hearing on Bill and Answer [§ 694] p 560 
(2) Hearing on Bill, Answer, and Proofs [§§ 695-7077/2] p 562 
(a) General Rule [§ 695] p 562 
(b) Responsiveness [§ 696] p 563 
(c) Limitations and Exceptions to Rule [§§ 697-703] p 564 
aa. Answers Not on Oath [§§ 697-698] p 564 
(aa) In General [§ 697] p 564 
(bb) Waiver of Oath or Discovery [§ 698] p 565 
bb. Answers on Information and Belief [§ 699] p 566 
ce. Inconsistent, Contradictory, or Incredible Answers [§ 700] p 566 
dd. Hvasiveness [§ 701] p 567 : 
ee. Other Limitations and Exceptions [§ 702] p 567 
ff. Express Provisions [§ 703] p 567 
(d) Weight of Answer as Evidence [§§ 704-707'/2] p 568 
aa. In General [§ 704] p 568 
bb. When Rule Does Not Apply [§ 705] p 572 
ce. Verbal Admissions to Overcome Answer [§ 706] p 573 
dd. Defendant’s Testimony to Overcome Answer [§ 707] p 573 
ee. Impeaching Credibility of Defendant [§ 707’/2] p 574 
(3) Upon Submission of Issues [§ 707*/s] p 574 
ce. Answers of Codefendants [§§ 707’'/:-707'/s] p 574 
(1) As Evidence for Plaintiff against Other defendants [§ 707*/s] p 574 
(2) As Evidence for Other Defendants against Plaintiff [§ 707*/s] p 575 
d. Answers to Special Interrogatories [§ 707’/s] p 576 
e. Use of Part of Answer as Evidence [§ 707’/:] p 57 
| 3. Pleas as Evidence [§ 707'/s] p 576 
| 4. Cross Bills as Evidence [§ 707*/.] p 577 
5. Answers to Cross Bills as Evidence [§ 707'/1] p 577 
C. Degree of Proof and Weight and Sufficiency of Evidence [§ 707’/u] p 577 


XVIII. HEARING [§§ 708-720] p 578 
A. Definition [§ 708] p 578 
. Necessity [§ 709] p 578 
. Setting Down for Hearing [§ 710] p 578 
. Time of Hearing [§§ 711-712] p 579 
1. In General [§ 711] p 579 
2. Postponements and Continuances [§ 712] p 579 
. Hearing Causes Together [§ 713] p 580 
. Separate Hearings in Same Cause [§ 714] p 580 
. Hearing on Bill and Cross Bill [§ 715] p 581 
. Conduct of Hearing [$$ 716-719] p 582 
1. In General [§ 716] p 582 
: 2. Offering Evidence [§§ 717-718] p 582 
a. In General [§ 717] p 582 
b. Proof of Exhibits [§ 718] p 583 
3. Arguments and Rearguments [§ 719] p 583 
I. Findings [§ 720] p 583 


XIX. SUBMISSION OF ISSUES TO JURY, AND DIRECTION OF ACTION AT LAW [§§ 721-74] 
585 
A. Disdretiohiry Power of Court [§§ 721-722] p 585 
1. In General [§ 721] p 585 
2. Rules Governing Discretion [§ 722] p 587 
B. Proceedings for Submission of Issues [§§ 723-727] p 588 
1.. Direction and Framing of Issues [§§ 723-724] p 588 
a. In General [§ 723] p 588 ; . 
b. What Issues Will Be Submitted [§ 724] p 590 
2. Objections and Exceptions to Issues [§ 725] p 590 
3. Withdrawal, Amendment, and Modification of Issues [§ 726] p 591 
4. Failure to Demand Issues and Waiver of Right [§ 727] p 591 
C. Trial of Issues Submitted [§§ 728-733] p 591 
1. In General [§ 728] p 591 
2. Control of Chancery Court [§ 729] p 592 
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3. Instructions to Jury [§ 730] p 592 
4, Directing Verdict, Nonsuit and Dismissal [§ 731] - p 593 
5. Form and Sufficiency of Verdict [§ 732] p 593 
6. Return of Verdict [§ 733] p 594 
D. Proceedings in Chancery Court after Trial [§ 734] p 594 
E. Effect of Verdict [§§ 735-736] p 594 
1. When Jury Trial Not Matter of Right TS 735| p 594 
2. When Jury Trial Matter cf Right [§ 736] p 597 
F. New Trial of Issues -[§§ 737-740] p 597 
1. Application Therefor [§ 737] p 597 
2. Grounds for Granting or Refusing New Trial [§§ 738-739] p 598 
a. When Jury Trial Not Matter of Right [§ 738] p 598 
b. When Jury Trial Matter of Right [§ 739] p 599 
3. Express Provisions as to New Trial [§ 740] p 599 
G. Express Provisions as to Submitting Issues [§ 741] p 599 
H. Direction of Action at Law [§ 742] p 599 


XX. REFERENCES [§§ 743-797] p 600 ; 
A. In General [§ 743] p. 600 
B. Masters and Similar Officers [§§ 744-752] p 600 
1. In General [§ 744] p 600 
2. Powers and Duties [§§ 745-746] p 601 
a. In General [§ 745] p 601 , 
b. Ministerial Duties [§ 746] p 602 
. Appointment and Tenure of Office [§ 747] p 602 
. Removal [§ 748] p 602 
. Qualifications [§ 749] p 603 
. Oath and Bond [§ 750] p 603 
. Liability for Official Conduct [§ 751] p 603 
. Compensation [§ 752] p 603 
C. Power to Refer and Subjects of Reference [§§ 753-763] p 605 
1. In-General [§ 753] p 605 
2. Condition of Cause [§ 754] p 606 
3. Subjects of Reference [§§ 755-762] p 606 
a. In General [§ 755] p 606 
b. Questions Relating to Pleadings [§ 756] p 606 
ce. Taking Testimony [§ 757] p 607 
d. Suits Concerning Infants [§ 758] p 607 
e. Determining Particular Matters [§§ 759-762] p 607 
(1) In General [§ 759] p 607 
(2) Accounts [§ 760] p 608 
(3) Assessment of Damages [§ 761] p 608 
(4) Determination of Titles [§ 762] p 608 
4. Validating Irregular References [§ 763] p 608 
D. Order of Reference [§ 764] p 608 
E. Proceedings before Masters [§§ 765-772] p 609 
1. In General [§ 765] p 609 
2. Prosecution of Reference |§ 766] p 609 
3. Presenting Reference to Master [§ 767] p 609 
4, Notice to Parties [§ 768] p 609 
5. Scope of Inquiry [§§ 769-770] p 610 
a. With Relation to Order [§ 769] p 610 
b. With Relation to Pleadings [§ 770] p 611 
6. Evidence before Master [§ 771] p 611 
7. Adjourning, Continuing, and Reopening Hearing [§ 772] p 613 
F. Master’s Report [§§ 773-797] p 613 
1. Preparation and Filing [§ 773] p 613 
2. Form, Contents, and Sufficiency [§§ 774-775] p 614 
a. In General [§ 774] p 614 
b. Reporting Evidence and Rulings Thereon [§ 775] p 615 
3. Separate or Partial Reports [§ 776] p 617 
4. Construction of Report [§ 777] p 617 
5. Attacking Report [§§ 778-788] p 617 
a. In General [§ 778] p 617 
b. Objecting before Master [§ 779] p 617 
e. Exceptions [§§ 780-786] p 618 
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| (1) In General [§ 780] p 618 
| (2) Necessity [§ 781] p 618 
(3) Right and Time to Except [§ 782] p 619 
(4) Form and Sufficiency [§ 783] p 620 
(5) Grounds of Exception [§ 784] p 621 
(6) Additional and Amended Exceptions [§ 785]: p 621 
(7) Hearing on Exceptions [§ 786] p 622 
| d. Motions [§ 787] p 622 
| e. Waivering and Curing Objections to Report [§ 788] p 622 
. 6. Effect and Weight of Report [§ 789] p 622 ‘ 
7. Action of Court on Report and Exceptions [§§ 790-797] p 625 
a. In General [$ 790] p 625 
b. Matters Considered on Exceptions [§ 791] p 626 
. Harmless Error [§ 792] p 626 
- Recommittal and Withdrawal [§ 793] p 627 
- Correction by Master without Recommittal [§ 794] p 628 
. Correction by Court without Recommittal [§ 795] p 629 
. Reference to Another Master [§ 796],p 629 
. Confirmation of Report {§ 797] p 629 


XXI. DISMISSALS [§§ 798-819] p 630 
A. Voluntary Dismissals [§§ 798-799] p 630 
1. In General [§ 798] p 630 
2. Reinstatement after Voluntary Dismissal [§ 799] p 633 
B. Involuntary Dismissals [§§ 800-814] p 634 
1. Before Final Hearing [§§ 800-806] p 634 
a. Before Issue Made or Pleadings Perfected [§ 800] p 634 
b. Before Evidence Taken or Heard [§ 801] p 634 
ec. On Interlocutory Application [§ 802] p 634 
d. On Bill and Answer [§ 803] p 634 
e. Grounds of Dismissal [§§ 804-806] p 634 
| 
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(1) Want of Prosecution [§ 804] p 634 
(2) Want of Equity [§ 805} p 635 
(3) Other Grounds [§ 806] p 636 
2. At Final Hearing [§§ 807-808] p 636 
a. In General [§ 807] p 636 
b. After Close of Plaintiff’s Case [{§ 808] p 637 
. Dismissal of Court’s Own Motion [§ 809] p 637 
. Dismissals in Part [§ 810] p 638 
. Notice of Motion [§ 811] p 638 
. Finality of Order [§ 812] p 638 
. Waiver or Loss of Right [§ 813] p 638 
. Motion to Dismiss as Demurrer [§ 814] p 638 
C. Dismissals without Prejudice [§ 815] p 639 
D. Effect of Dismissals [§§ 816-818] p 640 
1. In General [§ 816] p 640 
2. On Supplemental or Amended Bill of Dismissing Original and Vice Versa [§ 817] p 640 
3. On Cross Bill of Dismissing Original Bill [§ 818] p 640 
E. Transfer to Law Side of Court [§ 819] p 640 


XXII. DECREES [§§ 820-968] p 641 
A. Nature and Essentials [§§ 820-829] p 641 
1. Definitions and Distinctions [§ 820] p 641 
2, Essentials [§ 821] p 642 
3. Kinds of Decrees [§§ 822-829] p 642 
. Interlocutory and Final [§ 822] p 642 
. Consent [§ 823] p 645 
. Pro Forma [§ 824] p 645 
. Conditional [§ 825] p 645 
. Nisi [§ 826] p 646 
. Supplemental [§ 827] p 646 
. Nunc Pro Tunc [§ 828] p 646 
. Pro Confesso or by Default [§ 829] p 646 
i B. Rendition; Pronouncement and Settlement; Entry and Enrollment [§§ 830-837] p 646 
1. Rendition [§§ 830-832] p 646 
a. In General [§ 830] p 646 
b. In Vacation .[§ 831] p 647 
ce. After Death of Party [§ 832] p 648 
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2. Pronouncement and Settlement [§ 833] p 649 
3. Signature or Approval [§ 834] p 649 
4. Entry and Enrollment [§§ 835-836] p 650 
a. In Generai [§ 835] p 650 
b. Nune Pro Tune [§ 836] p 652 
5. Time of Operation [§ 837] p 653 
C. Form [§§ 838-844] p 654 
1. In General [§ 838] p 654 
2. Parts [§§ 839-843] p 655 
a. Caption [§ 839] p 655 
b. Recitals [§§ 840-842] p 655 
(1) In General [§ 840] p 655 
(2) Pleadings [§ 841] p 656 
(3) Findings or Evidence [§ 842] p 656 
ec. Ordering or Mandatory Part [§ 843] p 657 
3. Certainty [§ 844] p 658 
D. Relief [§§ 845-861] p 660 
1. In General {§ 845] p 660 
2. Time to Which Relief Relates [§ 846] p 663 
3. In Relation to Parties [§§ 847-853] p 664 
a. In General [§ 847] p 664 
b. Against Plaintiff [§§ 848-850] p 667 
(1) In General [§ 848] p 667 
(2) By Imposition of Conditions [§ 849] p 667 
(3) On Cross Bill [§ 850] p 669 
ce. Between Coparties [§§ 851-853] p 669 
(1) In General [§ 851] p 669 
(2) Plaintiffs [§ 852] p 669 
(3) Defendants [§ 853] p 669 
4, In Reiation to Pleadings; Variance [§§ 854-861] p 670 
a. In General [§ 854] p 670 
b. Bill [§§ 855-858] p 672 
(1) In General [§ 855] p 672 
(2) Aider by Other Pleadings [§ 856] p 676 
(3) Prayer [§§ 857-858] p 677 
(a) In General [§ 857] p 677 
(b) Prayer for General Relief [§ 858] p 679 
c. Defenses and Relief to Defendant [§ 859] p 684 
d. Applications and Qualifications of Rule [§ 860] p 685 
e. Validity of Variant Decree [§ 861] p 688 
E. Construction and Effect of Decrees [$$ 862-864] p 689 
1. In General [§ 862] p 689 
2. In Relation to Title [§ 863| p 691 
3. Conclusiveness [§ 864] p 692 
F. Enforcement and Performance of Decrees [§§ 866-870] p 692 
1. In General [§ 865] p 692 
2. Manner [§§ 866-868] p 693 
a. In General [§ 866] p 693 
b. Bill in Equity [§ 867] p 695 
ce. Action at Law [§ 868] p 698 
3. Time and Stay [§ 869] p 699 
4, Revivor [§ 870] p 700 
G. Correction or Vacation of Decrees; Rehearing [§§ 871-936] p 701 
1. In General [§ 871] p ‘701 
2. On Proceedings in Original Cause [§§ 872-885] p 703 
a. In General [§ 872] p 703 
b. Interlocutory Decrees [§ 873] p 703 ' 
c. Final Decrees [§§ 874-885] p 706 
(1) In General [§ 874] p 706 
(2) Jurisdiction [§ 875] p 712 
(3) Mode of Procedure [§ 876] p 712 
(4) Requisites of Application [§ 877] p 713 
(5) Parties [§ 878] p 714 
(6) Notice [§ 879] p 715 
(7) Grounds [§§ 880-882] p 715 
(a) In General [§ 880] p 715 
(b) Newly Discovered Evidence [§ 881] p’718 
(c) Matters Newly Arising [§ 882] p 720 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note num 


ber, 


EQUITY [21.C. J] 19 


(8) Proceedings and Relief [§ 883] p 720 
(9) Second Application [§ 884] p 721 
(10) Remedies for Error on Motion or Petition [§ 885] p 721 
3. On Bill of Review [§§ 886-924] p 722 
a. Nature and Functions of Bill [§§ 886-887] p 722 
(1) In General [§ 886] p 722 
(2) Bills in Nature of Bills of Review [§ 887] p 724 
b. Decrees Subject to Review [§ 888] p 725 
ce. Jurisdiction of Bill [§ 889] p 726 
d. Parties [§§ 890-891] p 727 
(1) In General [§ 890] p 727 
(2) Plaintiff [§ 891] p 728 
. Limitations, Laches, and Waiver [§ 892] p 729 
. After Appeal [§ 893] p 732 
. Leave to File Bill [§ 894] p 734 
. Performance of Decree [§ 895] p 739 
Security for Costs [§ 896] p 739 
. Frame of Bill [§ 897] p 740 
. Process [§ 898] p 744 
Grounds [§§ 899-903] p 744 
(1) In General [§ 899] p 744 
(2) Error [§ 900] p 746 
(3) Newly Discovered Evidence [§§ 901-902] p 754 
(a) In General [§ 901j p 754 
(b) Requisites [§ 902] p 755 
(4) Matters Newly Arising [§ 903] p 760 
m. Pleading and Defenses to Bill [§§ 904-914] p 761 
(1) In General [§ 904] p 761 
| (2) Particular Defenses [§§ 905-914] p 762 
| (a) Defects in Bill Generally [§ 905] p 762 
(b) Decree Not Subject to Review [§ 906] p 762 
I (c) Defect of Parties [§ 907] p 762 
a (d) Limitations and Laches [§ 908] p 762 
| (e) Lack of Leave to File [§ 909] p 763 
(f) Nonperformance of Decree [§ 910] p 763 
(g) Failure to Give Security for Costs [§ 911] p 764 
(h) No Reversible Error [§ 912] p 764 
(i) Insufficiency of New Matter [§ 913] p 764 
(j) Rights of Third Persons [§ 914] p 765 
n. Hearing [§§ 915-917] p 765 
(1) In General [§ 915] p 765 
(2) On Bill for Error Apparent [§ 916] p 765 
(3) On Bill for New Matter [§ 917] p 766 
o. Relief and Decree [§§ 918-923] p 766 
(1) In General [§ 918] p 766 
(2) Stay of Former Proceedings [§ 919] p 767 
(3) Restitution [§ 920] p 767 
(4) Rights of Third Persons [§ 921] p 767 
(5) Form of Decree [§ 922] p 768 
(6) Costs [§ 923] p 678 
. Review of Decree on Bill of Review [§ 924] p 768 
Original Bill [§§ 925-936] p 769 
. In General [§ 925] p 769 
. Jurisdiction of Bill [§ 926] p 770 ; 
. Parties [§ 927] p 771 
Limitations, Laches, and Waiver [§ 928] p 772 
Conditions Precedent; Leave of Court, Performance [§ 929] p 773 
. Frame of Bill [§ 930] p 773 
. Grounds of Bill [§§ 931-934] p 775 
(1) In General [§ 931] p 775 
(2) Fraud [§ 932] p 776 
(3) Surprise, Accident, and Mistake [§ 933] p 779 
(4) Lack of Parties or Notice [§ 934] p 780 
h. Pleading and Defenses to Bill [§ 935] p 781 
i. Hearing and Relief [§ 936] p 781. 
H. Decrees Pro Confesso or by Default [§§ 937-963] p 782 
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In General [§ 937] p 782 
What Constitutes Default [§§ 938-941] p 783 
a. In General [§ 938] p 783 
b. Jurisdiction; Process; Appearance [§ 939] p 784 
ce. Failure to Plead, Demur, or Answer [§§ 940-941] p 786 
(1) In General [§ 940] p 786 
(2) Rule to Answer [§ 941] p 789 
3. Interlocutory Order or Decree [§§ 942-943] p 789 
.a. In General [§ 942] p 789 
b. Conditions Precedent to Entry [§ 943] p 791 
4. Effect of Default. [§§ 944-945] p 791 
a. In General [§ 944] p 791 
b. Default of Codefendant [§ 945] p 793 ; ; 
5. Opening or Vacating Default [§ 946] p 793 
6. Hearing and Decree [§§ 947-950] p 797 
a. In General [§ 947] p 797 
b. Evidence [§ 948] p 798 
ce. Relief [§ 949] p 800 
d. Where There Are Several Defendants [§ 950] p 801 
7. Correction or Vacation of Decree [§§ 951-963] p 802 
a. In General [§ 951] p 802 
b. On Motion or Petition or Other Proceedings in Cause [§§ 952-961] p 803 
(1) In General [§ 952] p 803 
(2) Jurisdiction [§ 953] p 805 
(3) Application [§ 954] p 805 
(4) Parties [§ 955] p 806 
(5) Notice [§ 956] p 806 
(6) Grounds [§§ 957-959] p 806 
(a) In General [§ 957] p 806 
(b) Excuse for Default [§ 958] p 808 
(c) Meritorious Defense [§ 959] p 809 
(7) Proceedings on Application and Relief [§ 960] p 810 
(8) Renewal of Application [S 961] p 811 
c. On Bill of Review [§ 962] p 811 
d. On Original Bill in Nature of Bill of Review [§ 963] p 812 
I. Consent Decrees [§§ 964-968] p 812 
In General [§ 964] p 812 
Form and Scope [§ 965] p 814 
Operation and Effect [§ 966] p 815 
Construction and Enforcement [§ 967] p 815 
Correction or Vacation [§ 968] p 816 
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Abatement generally see Abatement and Revival 1 C. J. 
p 15 et seq. §§ 1439-1443. 
Acknowledgment, correction of certificate see Ac- Courts exercising equity jurisdiction see Courts §§ 418 
knowledgments § 236. 447-573. ; i 
Actions, form, legal or equitable see Actions §§ 172-184. Depositions generally see Depositions 18 C. J. p 598 et 
-Admiralty jurisdiction: seq. 
To enforce equitable right see Admiralty §§ 92-96. Dissolution of corporation see Corporations § 3679. 
To grant equitable relief see Admiralty § 92. Divorce see Divorce § 30. 
Adverse possession as bar in equity see Adverse Pos- Docket, causes and issues for equity see Trial [38 Cye 


Corporate elections, superintendence of see Corporetions 


session § 555. 1278]. 

Alteration of instrument, equitable relief see Alteration 
of Instruments § 165. 

Amending legal into equitable action and vice versa see 
| Pleading [31 Cyc 432]. 

Appeal and error see Appeal and Error 3 C. J. p 256 
et Sséq. 

Assignment of chose in action see Assignments §§ 7-10. 

Assumpsit, equitable character of see Assumpsit, Action 
of § 6. 

Attachment in eauity see Attachment § 6. 

Attorney or counsel see Attorney and Client § 630 et 
seq. 

Bail, relief against forfeiture of see Bail § 943. 

Champerty and maintenance as ground of relief or de- 
fense see Champerty and Maintenance §§ 100, 115, 
Lee 

Charities generally see Charities 11 C. J. p 297. 

Common law of equity see Common Law § 20. 

Consolidation of actions see Actions §§ 325, 328. 

Contempt see Contempt 13 C. J. p 1 et seq. 

Continuance of suitisee Continuances 13 C. J. p 119. 

Costs generally see Costs §§ 22-40. 

Conversion, equitable see Conversion 13 C. J. p 850. 


Election contests see Elections § 274, 
Election of remedies see Election of Remedies §§ 35-43. 
Hquitable: 
Generally see Equitable 20 C. J. p 1302; and cross ref- 
erences there given. . 
Assignment see Assignments § 78. 
Assumpsit see Assumpsit, Action of § 6 et seq. 
Attachment see Attachment § 6; Garnishment [20 
Cyc 980. ‘ 
Conversion see Conversion § 1. 
Defenses: 
Estoppel see Estoppel §§ 204-247. 
Set-off see Set-Off and Counterclaim [34 Cyc 633]. 
To action at law: 
In general see Actions § 181; Arbitration and 
ness § 594; Bills and Notes § 999;. Contracts 
Assumpsit see Assumpsit, Action of § 27. 
Dower see Dower § 294. . , 
‘Hjectment see Ejectment § 79; Exchange of Prop- 
erty [17 Cyc 838]; Landlord and Tenant [24 
wont Vendor and Purchaser [39 Cye 


ae 
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Equitable:—Continued 
Defenses:—Continued : 
To_ action at law:—Continued 
Forcible entry and detainer see Forcible Entry 
and Detainer [19 Cyc 1145]. 
Beplewip see Replevin [34 Cyc 1415]. 
respass to try title see Trespass to Tr i 
[38 Cyc 1203]. wy" peo. 
_ Trover see Trover and Conversion [388 Cye 2063]. 
Ejectment see Ejectment § 392. 
Election see Descent and Distribution § 104; Equitable 
Election 20 C. J. p 1303; Wills [40 Cye 1063]. 
Estate see Equitable Estate 20 C. J. p 1303; and cross 
references there given. 
Estoppel see Estoppel §§ —. 
Mortgages see Mortgages [27 Cyc 976]. 
Pledge see Pledges [31 Cyc 797]. 
Set-off see Set-Off and Counterclaim [34 Cyc 633]. 
Title see Equitable Title 20 C. J. p 1304; and cross 
references there given. 
Waste see Waste [40 Cyc 499]. é 
Equity of redemption see Chattel Mortgages §§ 577-587; 
Mortgages [27 Cyc 1799]; Pledges [31 Cyc 858]. — 
Estoppel see Estoppel post p 1052. 
Execution, relief against see Eecutions [17 Cyc 1169]. 
Fraud see Fraud [20 Cye 1]. 
EMaD Oy statute of see Frauds, Statute of [20 Cyc 
Fraudulent conveyance see Fraudulent Conveyances [20 
Cycy 323% : 
Information in equity see Attorney-General § 19; Char- 
ities § 87; Informations in Civil Cases [22 Cyc 717]. 
Infringement: 
Of Eevee sae see Copyright and Literary Property 
Of literary property see Copyright and Litenary Prop- 
erty §§ 58, 59. 
Of patent see Patents [30 Cyc 971]. 
Of trade-mark see Trade-Marks, Trade-Names, and 
Unfair Competition [38 Cyc 741]. 
DRieiaia legal and equitable actions see Actions 


Judicial sales see Judicial Sales [24 Cye 1]. 
Jurisdiction, equitable, of particular courts see Courts 
a 447-573; Justices of the Peace [24 Cyc 


Jury trial see Juries [24 Cyc 111]. 

Justice of the peace, equity jurisdiction of see Justices 
of the Peace [24 Cyc 477]. 

Lost instrument see Lost Instruments [25 Cyc 1607]. 

Marriage annulment see Marriage [26 Cyc 899]. 

Motion see Motions [28 Cye 1]. ‘ 

Nuisance see Nuisances [29 Cyc 1143]. 

Parties, at law and under codes see Parties [30 Cyc 
1 


Persons, particular classes, equitable jurisdiction as 
UE 
Adjoining landowner see Adjoining Landowners §§ 8, 
She AIMS tae RT IL be 
Assignee of chose in action see Assignments § 173. 
Corporation see Corporaticns, 
Drunkard see Drunkards §§ 108, 110. 


Executor or administrator see Executors and Adminis- - 


trators [18 Cyc 154, 165, 640, 1115, 1196]. 

Expelled member of beneficial association see Ben- 
eficial Associations § 81; Mutual Benefit Insur- 
ance [29 Cyc 201]. 

Guardian see Guardian and Ward [21 Cyc 23, 57, 155, 
181, 197]. 

Infant see Infants [22 Cyc 561]. 

Insane person see Insane Persons [22 Cyc 1120]. 

Married woman see Husband and Wife [21 Cyc 1144, 
1242, 1254, 1269, 1492, 1548]. 

Officers and agents of corporations: 

Generally see Corporations. _ 
Of banks see Banks and Banking §§ 178, 674. 

Partner see Partnership [30 Cyc 461, 558, 645, 656, 
710, 765). 

Principal and surety see Principal and Surety [32 

Cyc 122, 248, 294]. 

Stockholder see Corporations §§ 535, 644, 658-667, 720— 
722, 993, 999, 1084, 1085, 1125, 1138, 1143, 1166, 
1177, 1206, 1253, 1254, 1314, 13836, 1847, 1439-1443, 
1457, 1692, 1794. : 

Tenant in common see Tenancy in Common [38 Cyc 
6075) 8096.7. 

Trustee sce Trusts [39 Cyc 265, 276, 277, 315, 446, 448, 
469, 497. 

Ward see Guardian and Ward [21 Cyc 197]. 


' Pleading, at law and under codes see ‘Pleading [31 Cyc 
1) 


Property and contracts, equitable rights, remedies, and 
relief as to: Led 
Adjoining lands see Adjoining Landowners §§ 8, 13, 
Thy ae as a £6. dK 
Annuity see Annuities. 2-45. 
Assignment see Assignments §$§ 8, 173, 203, 206. 
Assignment for benefit of creditor see Assignments 
for Benefit of Creditors §§ 322, 359, 377, 414, 513, 
525; : 6 
Attachment see Attachment §§ 6, 130, 131, 1160. ; 
Award see Arbitration and Award §§ 497-509, 616-— 
6 * 


25. 
Bond set Bonds §§ 146, 147. 
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Property and contracts, equitable rights, remedies, and 

— relief as to:—Continued 

Boundary see Boundaries §§ 281-289. 

Charitable trust see Charities § 3. : 

Chattel mortgage see Chattel Mortgages 11 C. J. p 387. 

Compositions with creditors see Compositions with 
Creditors 12 C. J. p 249. 

Constructive trust see Trusts [39 Cyc 169 et seq]. 

Contract generally see Contracts 13 C. J. p 214. 

Copyright see Copyright and Literary Property §§ 61, 
262, 341-352, 353, 356, 377-379. 

Covenant see Covenants § 169. 

Curtesy see Curtesy §§ 56, 57, 59. 

Dower see Dower §§ 286-291. 

Easement see Easements §§ 253-258. 

Estate generally see Estates post p 906. 

Following trust fund see Trusts [39 Cyc 528]. 

Foreclosure of lien: 

Generally see Giens [25 Cyc 681]. 

OF eke lien see Mechanics’ Liens [27 Cyc 

Of mortgage see Chattel Mortgages § 530; Mort- 
gages [27 Cyc 1513]. 

Fraudulent conyeyance see Fraudulent Conveyances 
[20 Cyc 672, 682, 827]. a 

Good-will see Good-Will [20 Cyc 1281]; Trade-Marks, 
es meet soaee and Unfair Competition [38 Cyc 

Implied trust see Trusts [39 Cyc 104]. 

Joint or common estate see Tenancy in Common [38 
Cyc 46, 51, 60, 80, 96].. 

Judgment see Judgments [23 Cyc 721, 890, 976, 1417, 
1422, 1432, 1504, 1505, 1558, 1560]. 

Legacy see Executors and Administrators [18 Cyc 

_ 640]; Wills [40 Cyc 2051, 2078, 2087]. 

Lien see Liens [25 Cyc 662, 665, 671, 678, 681]. 

Literary and artistic property see Copyright and Lit- 
erary Property §§ €2, 341-356. 

Mortgage see Chattel Mortgages §§ 48, 289, 301, 331, 
336, 412, 428, 429, 431, 494, 530, 577; Mortgages 
[27 Cyc 976, 1030, 1033, 1036, 1048, 1132, 1228, 
1240, 1320, 1423, 14385, 1511, 1799]. 

Nuisance see Nuisances [29 Cyc 1219]. 

Partnership see Partnership [30 Cyc 461, 558, 645, 
710, 765]. 

Party-walls see Party-Walls [30 Cyc 784, 789, 796]. 

Patent sec Patents [30 Cyc 903, 959, 991]. 

Power see Powers [31 Cyc 1133]. 

Pune lane see Public Lands [32 Cyc 1051, 1054, 1058, 

45]. 

Purchase and sale of land see Vendor and Purchaser 
[39 Cyc 1435, 1682, 1774, 1846, 1998]. 

Rescission of contract: 

Generally see Cancellation of Instruments 9 C. J. 
p 1154, ; 

Of contract for land see Vendor and Purchaser [39 
Cyc 1435]. 

Resulting trust see Trusts [39 Cyc 104]. 

Right. of way see Easements § 255; Highways [37 
Cyc 252]; Private Roads [32 Cyc 384]; Railroads 
[33 Cye@ 151, 57; 159) 1885) 202.7212, 207, 0227). 

Sale of land: 

- Generally see Vendor and Purchaser [39 Cyc 1435, 

1682, 1774, 1846, 1998]. 
Of infant’s land see Guardian and Ward [21 Cyc 
119, 147]. 
Savings bank see Banks and Banking § 861. 

Separate property of married woman see Husband 
and Wife [21 Cyc 1357, 1436, 1450, 1464, 1485, 1492, 
1496, 15038, 1504, 1509]. 

Stock and stockholder see Corporations §§ 535, 644, 
658-667, 720-722, 993, 999, 1084, 1085, 1125, 1138, 
1143, 1166, 1177, 1206, 1253, 1254, 1314, 1336, 1347, 
1439-1443, 1457, 1692, 1794. 

Suretyship see Principal and Surety [32 Cyc 122, 234, 
294, 302]. 

Tax deed see Taxation [37 Cyc 1426, 1450]. 
Trade-mark and trade-name see Trade-Marks, Trade- 
Names, and Unfair Competition [38 Cyc 893]. 

Trust see Trusts [39 Cyc 1]. : 

Vendor’s lien see Vendor and Purchaser [39 Cyc 1787]. 

Waste see Waste [40 Cyc 499, 517]. 

Water rights see Waters [49 Cyc 566, 577, 591, 602, 
615, 632, 639, 656, 6738, 692, 730, 738, 764, 768, 801, 
805, 816, 846]. 

References generally see References [34 Cyc 770]. 
Remedies, particular equitable remedies: 

Accounting: 

Generally see Accounts and Accounting §§ 56-141. 

Between partners see Partnership [30 Cyc 710]. 

By executor or administrator see Executors and Ad- 
ministrators [18 Cyc 1115, 1165, 1196]. 

By guardian seo Guardian and Ward [21 Cyc 155]. 

By trustee see Trusts [39 Cyc 469]. 

Cancellation see Cancellation of Instruments 9.C. J. 
p 1154. 

Contribution see Contribution 13 C. J. p 820. 

Creditor’s suit see Creditors’ Suits 15 C. J. p 1376: 

Depositions de bene esse see Depositions §§ 56-60. 

‘Discovery see Discovery 18 C. J. p 1054. 

_Exoneration see Principal and Surety [32 Cyc 234]. 

Foreclosure see-Ihiens [25 Cyc 681]; Mortgages [27 
Cyc 1513). 

-Injunction see Injunctions [22 Cyc 724]. 
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Remedies, particular equitable remedi 


\Interpleader see Interpleader [23 Cyc 3]. 
Judicial sale see Judicial Sales [24 Cyc 1]. 
Marshaling assets and securities see Marshaling As- 


sets and Securities [26 Cyc 927] 
Ne exeat see Ne Exeat [29 Cyc 382]. 
Partition see Partition [30 Cyc 145] 


Perpetuation of testimony see Depositions §§ 39-60. 

Quieting title see Quieting Title [32 Cye 1296]. 

Receivership see Receivers [34 Cyc 1]. 

Redemption, equity of see Chattel Mortgages § 577; 
Mortgages [27 Cyc 1799]; Pledges [31 Cyc 860]. 

Reference see References [34 Cyc 770]. 

Reformation see Reformation of Instruments [34 Cyc 
899], 


EQUITY 


es:—Continued 


[g 1 


Remedies, particular equitable remedies:—Continued 
Removal of cloud see Quieting Title [32 Cyc 1296]. 
Set-off see Set-Off and Counterclaim [34 Cyc 633]. 
Specific performance see Specific Performance [36 Cyc 

543 


Subrogation see Subrogation [37 Cyc 361]. 

Separate maintenance of wife see Husband and Wife 
[21 Cye 1598, 1603]. ; 

Solicitor see Attorney and Client § 9. 

Undue influence, relief against see Cancellation of In- 
struments § 43; Contracts § 327. 

Unfair competition see Trade-Marks, Trade-Names, and 
Unfair Competition [38 Cye 893]. 

Usury, equitable relief see Usury [39 Cyc 1009]. 

Writ of assistance see Assistance, Writ of § 1. 


I. DEFINITION, HISTORY, AND NATURE OF EQUITY 


[§ 1] A. Definition and Nature. Equity has 
been defined as the jurisprudence of the court 
As the term is used in American 
cases and texts, equity is that portion of rem- 


of chancery.t 


edial justice which was formerly 


England by the high court of chancery, by virtue 


of its extraordinary jurisdiction 
limited, and modified by statute, 
our conditions by judicial 


1. Maine Ancient L. p 42. 

{a] Derivation.—The term “equity,” 
in English and American law, is de- 
rived from the Roman ‘“equitas,” 
which, according to Sir Henry Maine 
(Ancient L. pp 55, 56), has as its 
primal meaning either the idea of 
equal, proportionate distribution, or 
the idea of leveling, in the sense of 
removing inequalities. Miller’ v. 
Kenniston, 86 Me. 550, 551, 30 A 114. 

2)/) Bispham - Prin?’ Eq *~p' "13" "Le 
Blanc vy. New Orleans, 138 La. 243, 
266, 70 S 212 [quot Cyc]. 

[a] This jurisdiction was styled 
extraordinary (1) to distinguish it 
from certain jurisdiction exercised at 
law, largely the issuing of original 
writs. Mitford Ch. Pi. p 6. (2) Black- 
stone says that in the court of 
chancery “there are two _ distinct 
tribunals: the one ordinary, being 
a court of common law; the other 
extraordinary, being a court of 
equity. The ordinary legal court is 
much more ancient that the court 
of equity,’ 3 Blackstone Comm. p 
47 [quot Wilson v. State Water Sup- 


ply Commn., 84 N. J. Eq. 150, 153, 
93 A 732]. (8) The legal jurisdic- 
tion of the chancellor centered 


around two fundamental conceptions, 
the impeccability of the sovereign 
and the righteousness of his pur- 
poses toward his subjects. Wilson 
v. State Water Supply Commn., su- 


pra. 

[b] Certain other courts in Eng- 
land formerly exercised a jurisdic- 
tion analogous to that of chancery 
and called equitable. The court ‘of 
exchequer exercised a very extensive 
jurisdiction of this character which 
was in 1841 transferred to the chan- 
cery by 5 Vict. c 5. The influence 
of these courts on equity in America, 
if felt at all, was so slight as to 
be negligible. For a statement of 
the relation of such courts to the 
court of chancery see Jeremy Eq. 
Jur. Appendix. : 

3. See infra §§ 8-10, 18-21. 

{a] Other definitions.—(1) “That 
portion of remedial justice which is 
exclusively administered by a Court 
of Equity as_ contradistinguished 
from that portion of remedial jus- 
tice which is exclusively admin- 
istered by a Court of Common Law.” 
1 Story Eq. Jur. (18th ed) p 20. (2) 
“That portion of natural justice, 
susceptible of judicial enforcement, 
which was either not recognized at 
all by the common law, or only in- 
adequately enforced by reason of its 
cramped procedure.” Fetter Hand- 
book Eq. Jur. p 1. (8) “That por- 
tion of natural justice which, though 
of such a nature as properly to ad- 


construction.® 


“natural 
rules,* 
in that sense.® 
administered in 


2 as_ extended, 
and adapted to 
It 


mit of being judicially enforced, 
was, from circumstances hereafter 
to be noticed, omitted to be en- 
forced by the common-law divisions, 
and which the chancery division, or 
Court of Chancery, for reasons of 
its own, enforced.’’ Snell Prin. Eq. 
(Ist Am. ed)'p 3. (4) A system 
of jurisprudence, the object of which 
is to render the administration of 
justice more complete, either by the 
application of rules to cases not pro- 
vided for by positive law, or by 
adapting remedies more exactly to 
the exigencies of particular cases. 
Burrill L. D.; 3 Blackstone Comm. 
p 429; Smith v. Roney, 182 Ala. 540, 
544, 62 S 753; Hughes v. Hannah, 39 
Fla. 365, 376, 22 S 618; Parmeter v. 
Bourne, 8 Wash. 45, 49, 35 P 586, 
757. And see infra §§ 14, 44-47. (5) 
Equity is the correction of that 
wherein the iaw, by reason of its 
universality, is deficient. Mutual L. 
Ins. Com v, Blair, 180) Meds 9715/9743 
Lynch vy. Postlethwaite, 7 Mart. (La.) 


293, 304; Pocoke v. Peterson, 256 
Mo. 501, 516, 165 SW 1017; Balti- 
more, etce., R. Co, v. Bouvier, 70 


N. J. Eq. 158, 62 A 868, 875; Lynn 
v. Waldron, 88 Wash. 82, 85, 80 P 


292; Theis v. Spokane Falls Gas 
HOLE Co., 84 Wash. 23, 74 P 1004, 


4 Portland Sav. Inst. v. Makin, 
23 Me. 860; Hendricks v. Toole, 29 
Mich. 340; Sell v. West, 125 Mo. 621, 
28 SW 969, 46 AmSR 508. 

“Now it would be a great mistake 
to suppose that equity, as adminis- 
tered in England or America, em- 
braced a jurisdiction so wide and 
extensive as that which arises from 
the principles of natural justice above 
stated. Probably the jurisprudence 
of no civilized nation ever attempt- 
ed so wide a range of duties for 
any of its judicial tribunals. Even 
the Roman law, which has been 
justly thought to deal to a vast ex- 
tent in matters ex esequo et bono, 
never effected so bold a design.” 1 
Story Eq. Jur. (18th ed) p 2. 

& Burrill L. D.; 3 Blackstone 
Comm, p 429; Fonblanque Eq. bk 1 
ec 1 §8; 1 Pomeroy Eq. Jur. (2d ed) 
§§ 44, 45; Snell Prin. Eq. (1st Am. 
ed) p 1; St. Germain Doctor & Stu- 
dent Dial 1 c 16. 

“Equity is synonymous with jus- 
tice, and its cardinal principles are 
as immutable as truth itself; and 
although a statute may interpose 
.., to prevent in certain cases an 
acknowledged equity from being en- 
forced, yet the principle itself re- 
mains, and should be carried into 
effect whenever the statute will per- 
mit.” Baker y. Terrell, 8 Minn. 195. 


is not synonymous in meaning with ‘‘justice’’ or 
justice,’’ 
although 
On the contrary, equity is a’ sepa- 
rate but incomplete system of jurisprudence, ad- 
ministered side by side with the common law, hay- 
ing its own fixed precedents and principles, now 
scarcely more elastic than those of the law.® 
statutes and laws of the land are as much the 


administered without fixed 


sometimes it has been used 


The 


[a] Mllustrations—(1) “Equity,” 
within the meaning of a submission 
to arbitration, directing the arbitra- 
tors to act- upon the principles of 
equity, to the end that each of the 
parties may have from the other 


all that he is equitably entitled to, - 


cannot. be construed to be limited 
to equity in a narrow or restricted 
meaning. It is equity in its broad- 
est and most generous’ sense. It 
means good conscience, fair dealing, 
justice. It is in the spirit of the 
precept to live honestly, to injure no 
man, and to render to every man his 
dues. It is the golden rule, to do 
by others as we would that others 
should do by us. In re Curtis-Castle 
Arbitration, 64 Conn, 501, 30 A 769, 
770, 42 AmSR 200. (2) Under a 
statute authorizing a recovery by 
civil action according to the justice 
and equity of the case, it has been 
held that the word “equity” was 
evidently employed in that statute 
in its broadest sense, as meaning 
consonance to natural right, not in 
its technical sense, for the purpose 
of conferring jurisdiction. Black v. 
Boyd, 50 Oh. St. 46, 338 NE 207, 209. 

[b} The lay notion of equity is 
that its purpose is to administer nat- 
ural justice in the particular case 
without regard to fixed or general 
rules, and indeed to set aside rules of 
law when essential to do so to the 
ends of natural justice. Such was 
undoubtedly the principle guiding the 
early chancellors. Such a state of 
affairs. inevitably led to the condi- 
tion depicted by the well-known 
statement of Selden that “Equity is 
a roguish thing. For law we have 
en measure and know what we trust 
Oo. 
science of him that is chancellor: 
and as that is larger or narrower, 
so is equity. ’Tis all one as if they 
should make his foot the standard 
for the measure we call a chancel-~ 
lor’s foot. What an uncertain meas-~ 
ure would this be? One chancellor 
has a long foot, another a_ short 
foot, a third an indifferent foot. ’Tis 
the same thing as the chancellor’s 
po aR Taner ety nes Eq. [quot 
ox v. Burgess, ) 7 099, 703) 9 
SW 577]. % ante a 
6. Portland Sav. Inst. y. Makin, 
23 Me. 360, 366; Roberson y.. Roches- 
ter, Holding Box Co.,. IWIN AY .2538) 
64 NE 442, 89 AmSR 828, 59 LRA 
478 [rev 64 App. Div. 30, 71 NYS 
376 (aff 32 Misc. 344, 65 NYS 1109)]; 
Jacobs v._Morange, 47 N. Y. 57; 
Laird v. Union Tract. Co., 208 Pa. 
574, 57 A 987; Chandler v. Bennett, 3 
Montg. Co. (Pa.) 67. 

“Equity is not the chancellor’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Equity is according to the con- | 


§§ 1-2] 


law in a court of equity as in any other court.’ 
But all rules in equity must necessarily be suffi- 
ciently elastic to do equity in the case which may 
be under consideration.’ Courts of equity are not 
inquisitorial, but remedial. It is not their function 
to assist in creating causes of action where none 
are alleged.® 

[§ 2] B. Origin and History. English equity 
as a system administered by a tribunal apart from 
the established courts made its first appearance in 
the reign of Edward I,?° its origin being due wholly 
to the inability, and to a limited extent the un- 
willingness, of the common-law courts to entertain 
and give relief in every case, and thus meet all the 
requirements of justice.1 The separate adminis- 
tration of equity began in the practice of referring 
- causes to the chancellor.12 That office was a very 
ancient one,'* but up to this period its functions 
had been ministerial rather than judicial.14 In the 
reign of Edward I it became not uncommon to refer 
to the chancellor petitions which had been presented 
to the king and his council.1® Such petitions had 
long constituted a means of obtaining relief either 
against, or independently of, the ordinary courts of 
Jaw.*® In time the custom of sending them to the 
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chancellor led to the addressing of such petitions 
to that official directly,!7 and in this way chancery 
became a recognized forum for the relief of liti- 
gants and the correction of legal abuses. The grow- 
ing powers of chancery as a judicial tribunal met 
much opposition,S owing to an apparent dispo- 
sition on their part to intrench upon the jurisdic- 
tion of courts of law in proceedings wherein the 
subject matter had been previously cognizable only 
by the latter courts, and for many years there was 
constant friction between the two courts as to their 
respective jurisdiction over the various causes of 
action which arose for determination.® But not- 
withstanding this the new tribunal continued to ad- 
vance toward greater independence, and during the 
reign of Edward III (1327-1337) the court came 
to sit regularly at Westminster for hearing causes.?° 
By the end of the reign of Henry V (1413-1422) the 
purely formative period was over, and chancery was 
one of the established courts of the realm.24_ The 
period following the establishment of chancery was 
marked by a struggle for supremacy between it and 
the other ‘courts.2? While this extended to other 
matters, the center of the conflict was the right of 
chancery to interfere by injunction with the pro- 


sense of moral right, or his sense of 
what is just and equal. It is a com- 
plex system cf established law.” 
Portland Say. Inst. v. Makin, supra. 

“The principles are as fixed and 
certain as the principles on which 
the Courts of Common Law proceed.” 
a v. -Hopkins, 1 Sch. & Lef. 

“The doctrines of this Court ought 

' to be as well settled .and made as 
uniform almost as those of the com- 
mon law, laying down fixed princi- 
ples, but taking care that they are 
to be applied according to the cir- 
cumstances of each case.” Gee v. 
Pritchard, 2 Swanst. 402, 414, 36 Re- 
print 670. ‘ 

7. Stevens v. De la Vaulx, 166 
Mo. 20, 65 SW 1003; Jacobs v. Mo- 
range, 47 N. Y. 57. : 
-“Chancery is ordained to supply, 
not to subvert the law.’ Shenehon 
Vemulinoiss Li, ins, “Cov 100) Tl: A. 
281, 288. 

“A court of equity is not entirely 
a free lance which can be wielded 
independently of law or regulation. 
It is just as ‘subservient to, and 
dependent on, the law so far as its 
jurisdiction is concerned as is a 
court of law.’ Parmeter vy. Bourne, 
8 Wash, 45, 47, 35 P 586. 

[a] Rule applied.—“It was not 
pretended on the argument. that the 
set-off came within any known rule; 
but it seems to be imagined that 
there is some vague equity out of 
which the court may work it. But 
courts have no power to create 
equities contrary to law.’’ Hendricks 
wv. Toole, 29 Mich. 340, 343. 

8. Cox v. Burgess, 139 Ky. 699, 
96 SW 577, 29 KyL 972; Thatcher v. 
Thatcher, 117 Me. 331, 104 A 515; 
Daland v. Williams, 101 Mass. 


571. 

[a] “The rigid rules of law are 
relaxed, thereby giving the con- 
science of the chancellor more lati- 
tude.’ Lynn vy. Waldron, 38 Wash. 
82, 85, 80 P 292. 

[b] Courts of equity should adapt 
their practice to the existing condi- 
tions of the business world and ap- 
ply their jurisdiction to the changed 
eonditions and cases arising there- 
under, and should not too strictly 
adhere to forms and rules established 
under different circumstances and de- 
celine to administer justice and en- 
force rights for which there is no 
other remedy. Gibbs v. Morgan, 9 
Ida. 100, 72 P 733; Columbian Ath- 
jetic Club v. State, 143 Ind. 98, 40 NE 
914, 52 AmSR 407, 28 LRA 727. 

9. Tracy Dey. Co. y. Becker, 212 


\ 


N. Y. 488, 106 NE 330. f 

10. Kerly Hist. Eq. (1890) ¢ 3; 2 
Pollock, .& >, M., Hist) Hnge,, iL... p 
670. 

“T assume without discussion that 
the reference to equitas in Glanville 
Bracton, and some of the early stat- 
utes passed before the existence of 
a chancery jurisdiction, have no bear- 
ing on that question.” O. W. Holmes, 
Early English Equity, 1 Law Quart. 
Rev. p 162. 

Bibliography.—Adams Kq. 
Hardy Introd. Close Rolls; 
Jeremy Eq. Jur. Introd.; Kerly Hist. 


Sk. Eq. Jur. Ct. Ch.; Parkes. Hist. 
@ty "Chis Bikey Introd, -Y.°B:;/) Seton 
Early Rec. Eq.; Spence Eq. Jur. 
Disp gis COnYy eH. Uta Ch den 4a yack 


Calendar of the proceedings in chan- 
cery in the Reign of Queen Elizabeth 
(published by the record commission 
in 1827); Select Cases in Chancery 
(publications of the Selden Society, 
vol x). Bispham Prin. Eq. c 1. 

11. Shenehon y. Illinois L. Ins. 
Co., 100 Ill. A. 281; Dalton v. Van- 
derveer, 8 Misc. 484, 486, 29 NYS 
342, 31 AbbNCas 430, 23 NYCivProc 
443, 

“The common-law courts paid such 
deference to forms and precedents 
that they became slaves to them. 
Their jurisdiction was thus circum- 
scribed. They adhered to certain 
precise writs and rigid forms of ac- 
tion which were not_ sufficiently 
comprehensive to enable them to 
give ... any redress in many others. 
In such cases the aggrieved person 
was remediless, except he could get 
a hearing of the king himself.” Dal- 
ton vy. Vanderveer, supra. 

12. Kerly Hist. Eq. (1890) p 20. 

13. 4 Coke Inst. p 78; Kerly Hist. 
Eq. (1890) p 23 (where it is said: 
“Tt certainly existed before the Con- 
quest’). 

[al “The office of chancellor had 
been established before the Norman 
conquest, he being the personal ad- 
viser and _ representative of the 
crown; and there had long existed 
the special council, composed of the 
chancellor, the treasurer, the chief 
judiciary and others appointed by 
the king, a body which usually took 
cognizance of causes which other 
judges were incapable of determining. 
From the existence of these officials, 
and out of the large number of ju- 
dicial complaints (actions presented 
to the king by the increasing wealth 
and activity of the nation), there 
arose the jurisdiction of the chan- 
cellor acting in the name and place 
of the sovereign. As the representa- 


tive of the king he exercised grace, 
tempered the strict rules of law by 
considerations of equity, absolved 
suitors from engagement into which 
they had been induced to enter by 
fraud, accident or mistake, and gave 
remedies for which the courts of 
the common law were owing to the 
fixed nature of their proceedings in- 
adequate.’ Shenehon vy. Illinois L. 
Ins.! Co.) 100) TI vale 28a 288: 

14. Pollock & M. Hist. Eng. L. 
pp 172-176. 

15. Dalton vy. Vanderveer, 8 Misc. 
484, 29 NYS 342, 31 AbbNCas 430, 
238 NYCivProc 443; Kerly Hist. Ea. 
(1890) p 26; 1 Pollock & M. Hist. 
nee wa p76: 

16. Kerly Hist. Eq. (1890) p 13 
et seq. See Ordinance of Edward I, 
Introd. Close Rolls p xxviii (reciting 
the multitude of these petitions). 

17. Dalton v. Vanderveer, 8 Misc. 
484, 29 NYS 342, 31 AbbNCas 430, 23 
NYCivProc 443; Kerly Hist. Eq. 
(1890) pp 20, 21; Maitland Justice & 
Police (1885) pp 36, 37. 

18. Kerly Hist. Eq. (1890) ec 4. 

19. Patterson vy. Peo., 23 Colo. A. 
479, 130 P 618. 
aie Kerly Hist. Eq. (1890) pp 30, 

21. O. W. Holmes, Early English 
Equity, 1 Law Quart, Rev. p 162. 

[a] Jurisdiction.—(1) The aid of 
chancery seems to have been most 
frequently invoked during this 
period to prevent the infliction of 
outrage and violence, the remedies of 
the common law being in many such 
cases clearly inadequate. Kerly Hist. 
Hog (1890) pp (se hae 2) -Buee the 
chancellor’s jurisdiction was increas- 
ing, and being gradually extended to 
subjects afterward recognized as pe- 
culiarly its own, such as uses and 
trusts, relief against fraud and 
duress, and the enforcement of con- 
tracts. O. W. Holmes, Early Eng- 
lish Equity, 1 Law Quart. Rev. p 
162; Kerly Hist. Eq. ec 3 §2. Equity 
jurisdiction generally: see infra § 7 
et, seq. 

[b] The procedure (1) of chan- 
ecery even at this early period seems 
to have been strikingly similar to 
that of modern times. Kerly Hist. 
Eq. (1890) p 51. Equity procedure 
generally see infra § 253 et seq. (2) 
It was largely borrowed from the 
procedure followed in the ecclesias- 
tical courts. O. W. Holmes, Early 
English Equity, 1 Law Quart. Rev. p 
162. 

22. Patterson vy. Peo., 23 Colo. A. 
479, 130 P 618; Reeves Hist. Eng. L. 


(Am, ed 1880)"¢ 22. 
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ceedings of the common-law courts. From the reign 
of Henry VI (1422-1461), and even earlier, the 
chancellor had granted the extraordinary writ to 
enjoin the enforcement of judgments, and even to 
prevent the commencement of actions; but this was 
always against the protests of the common-law 
judges who lost no opportunity to make these writs 
ineffectual.22 After a controversy lasting for nearly 
two centuries, the prerogatives of the court of chan- 
cery were finally confirmed by a royal decree in 
1616.24 Within a short time chancery jurisdiction 
became extended to nearly its modern scope.?® The 
doctrine of stare decisis became an established part 
of equity jurisprudence.?* Thenceforth equity 
ceased to be a mere corrective agency and became a 
definite system of jurisprudence occupying the field 
side. by side with the common law, each with a 
distinet jurisdiction,?? and therefore: necessarily 
there also grew up, not only two distinct systems 
of practice in these courts, but also two distinct 
systems of substantive jurisprudence, that in the 
court of chancery being the system which we eall 
‘fequity.’’?8 Much of the English equitable juris- 
prudence was taken from the Roman civil law.?° 

[§ 3] ©. Systems of Administration—l. In 
England and British Possessions. For centuries law 
and equity were administered in England: by two 
separate and distinct sets of courts, each applying 
exclusively its own system of jurisprudence, and 
following its own system of procedure.*° This dual 
system was abolished by the supreme court of the 
Judicature Act of 1873.51. By this statute and sub- 
sequent amendments the courts which had sat so 
many centuries at Westminster Hall were consoli- 
dated into one supreme court of which chancery be- 
came simply a division,®? and it was provided in 


EQUITY 


nial New Jersey, by Chancellor Za- 


[§§ 2-5 


substance that equitable relief should in a proper 
case be administered concurrently with law in each 
division and“that in case of conflict the principles 
of equity should prevail over those of the common 
law. Similar enactments have since been passed 
in many other parts of the British empire.** 

[§ 4] 2. In United States—a. In General. The 
idea of a court of chancery, administering a pe- 
culiar system of jurisprudence of its own, found 
lodgment and expression in the judicial framework 
of all the English colonies in America.*® In most 
of them equity powers were conferred upon the 
royal governor, acting usually in conjunction with 
his council,’ and in some other colonies the legis- 
lative branch exercised the functions of a chan- 
cellor.2? But in all save one of the colonies equit- 
able relief was administered by some tribunal dis- 
tinct from the common-law courts. The exception 
was Pennsylvania.%® 

[§ 5] b. State and Territorial Courts. The 
American jurisdictions may be grouped with re- 
spect to their systems of equity administration 
with practieal accuracy into three classes: In the 
first class equity is administered by courts dis- 
tinet from those administering the* common law. 
In these the procedure is based upon that of the 
English high court of chancery, modified to a greater 
or less extent by statutes and rules of court. In 
the second class jurisdiction of cases at law and 
in equity is vested in the same courts, but the pro- 
cedure is kept distinct and is in general the same 
as in the first class. In the third class fall those 
states where law and equity are administered by 
the same court and where codes or practice’ acts 
abolish the distinctions in procedure.*® Changes 
made from time to time in certain jurisdictions 


the Code is that, when the case stated 


23. Kerly Hist. Hq. (1890) p 89 
et seq. 
24. 1 Hallam Const. Hist. p 469; 


Kerly Hist. Eq. (1890) p 115. 

25. Kerly Hist. Eq. (1890) ¢ 9. 

26. Gee v. Pritchard, 2 Swanst. 
402, 414, 36 Reprint 670 (where Lord 
Chancellor Eldon said: ‘I cannot 
agree that the doctrines of this 
Court are to be changed with every 
succeeding judge. Nothing would in- 
flict on me greater pain, in quitting 
this place, than the recollection that 
I had done any thing to justify the 
reproach that the equity of this 
Court varies like the Chancellor’s 
foot”). 

27. Maine Ancient L. (3d Am. ed) 
pp 65, 66; Dalton v. Vanderveer, 8 
Misc. 484, 29 NYS 342, 31 AbbNCas 
430,.23 NYCivProc 443. 

28. Dalton v. Vanderveer, 8 Misc. 
484, 487, 29 NYS 342, 31 AbbNCas 
430, 28 NYCivProc 443. 

29. Fernandez v. Perez, 6 Porto 
Rico Fed. 342. 

30. Dalton v. Vanderveer, 8 Misc. 
484, 29 NYS 342, 31 AbbNCas 430, 23 
NYCivProc 443; Parmeter y. Bourne, 
8 Wash. 45, 35 P 586, 757. ~See also 
supra §§ 1, 2. 

Bl. St..36 & 87 Vict..c 66. 

32. St. 36.& 87 Vict. c 66. See 
25 AmLRey p 1; 10 HarvLRey p 442. 

‘33. St. 36 & 37 Vict. c 66 §§ 24, 25; 
Bispham Prin. Eq. § 11. 

34. Kerly Hist. Eq. (1890) p 294. 

35. “Prior to the Revolution courts 
of chancery had existed in some shape 
or other in every one of the thirteen 
colenies.” Wilson, Courts of Chan- 
cery in America, 18 AmLRev p 226. 

36. Courts of Chancery in Amer- 
ica, Colonial Period, 18 AmLRev p 
226 (where the early judicial history 
of the colonies is reviewed). See 
also Appendix to 19 N. J. Eq. (con- 
taining a sketch of chancery in colo- 


briskie); 1 Story Eq. Jur. (13th Am. 
ed) § 56. . 

37. Wilson, Courts of Chancery in 
America, 18 AmLRev pp 226, 250. 

38. Equity in Pennsylvania see in- 
fra § 5 text and note 39 [11]. : 

39. See statutory provisions; and 
Kuratli v. Jackson, 60 Or, 203, 118 
P 192, 194, 1013, 38 LRANS 1195, Ann 
Casi914A 203 [eit Cyc]. 

[a] Alabama, prior to Jan. 26, 
1839, belonged to the .second' class 
of jurisdictions described in the text, 
administering law and equity by the 
same court but following the chan- 
cery procedure in equity cases. On 
that date separate courts of chan- 
cery were established and the state 
passed into the first class. This sys- 
tem still prevails. Code (1907) e 61; 
Const. (1875) art 6 §§1, 7, 8; Const. 
(1901) art 6 §§ 139, 145, 146; Rules 
Pre Ch. Cts (@ode- p™ 1202). 

{b] Arizona kas always been in 
the third class. LL. (1864) p 1; Civ. 
Code (1913) tit 6. 

{c] Arkansas.—(1) Until 1903 the 
same courts generally administered 
law and equity but separate courts 
of chancery were from time to time 
established in certain counties. The 
procedure was distinct until 1868 
when a code was adopted largely as- 
similating procedure at law and in 
equity, but preserving certain dis- 
tinctions. (2) ‘Article 7, Section 15, 
of the Constitution of 1874, provides 
that until the General Assembly shall 
deem it expedient to establish courts 
of chancery, the circuit courts shall 
have jurisdiction in matters of equi- 
ty.” German Nat. Bank v. Moore, 
116 Ark. 490, 498, 173 SW 401. . (3) 
By Act 166 (1903) separate courts 
of chancery were established in every 
county. (4) The substantial differ- 
ence between law and equity under 


in the complaint would, under the 
former practice, have been maintain- 
able at law, either party is entitled 
to trial by jury; but if the cause 
would, under the old system, have 
been distinctly equitable, then it is 
triable according to the method for- 
merly observed in chancery. Harris 
v.,.Townsend, 52-Ark. 411, 183 SW 
283. (5) While forms of action have 
been abolished (Kirby Dig. (1904) 
§ 5980), (6) plaintiff may prosecute 
his action by equitable proceedings 
in all cases where courts of chancery, 
before the adoption o* the Civil Code, 
had jurisdiction, and must so pro- 
ceed in all cases where such juris- 
diction was exclusive (Kirby Dig. 
(1904) § 5984). 

{d] California.—The first session 
of the California legislature enacted 
a Practice Act (L. [1849-1850] ¢ 142) 
essentially similar to the New York 
and other codes of precedure. The 
state has therefore always kelonged 
to the third class. As .to the effect 
cf this act see De Witt v. Hays, 2 
Cal. 468, 56 AmD 352. 

[e] Colorado.—(1) While a terri- 
tory and until 1877 law and equity 
were administered by the same courts, 
but the procedure was distinct. 12 
U.S. St. at L. 174 § 9; Palmer v. Cow- 
drey, 2 Colo. 1: (2) In 1877 a code 
of procedure was adopted and the 
state fell into the third class. 

{f]° Connecticut (1) was in the sec- 
ond class until 1879, when a code was 
adopted known as the Practice Act 
(Pub. Acts [1879] ¢ 88) whereby the 
state was transferred to the third 
class. Gen. St. (1918) tit 55, ¢ 201. 
(2) A section of this act pro- 
vides that “wherever there is any 
variance between the rules of equity 
and the rules of the common law, in 
reference to the same matter, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


; 


§ 5] 


from one system of administration 


rules of equity ‘shall prevail.” (3) 
For detailed history of the judicial 
system to 1848 see 1 Conrn.: Pref. 

[g] Delaware.—A separate court 
of chancery was created under the 
constitution of 1792 and the state 
has ever since been in the first class. 


Rev. St. (1893) p 704; Rev. Code 
(1913) §§ 3683, 3684. 
{h] District of Columbia.—The 


Supreme court of the District of Co- 


lumbia_ exercises both legal and 
equitable jurisdiction, but the pro- 
cedure, as in federal courts, is dis- 


tinct. Willard v. Wood, 135. U. S. 
309, 10 SCt 831, 34 L. ed. 210; Page 


v. Burnstine, 102 U. S. 664, 26 L. 
ed. 268. 
{i] Florida (1) has always been 


in second class, except from 
1870 to 1878, during which period a 
code was in force assimilating the 
procedure. (2) Const. (1838) art 5 
§ 8, (1865) art 5 § 7 empowers the 
general assembly to establish sep- 


‘arate courts of original equity juris- 


diction but provides that until such 
courts are established the circuit 
courts shall exercise such jurisdic- 
tions), \(8))Consti0(1868)! art ‘7 -§> 3} 
(1875) art 4 §8 vests circuit courts 
with original jurisdiction in all cases 
of equity as well as of actions at 
law. (4) Const. (1885) art 5 §11 
made this jurisdiction in equity cases 
exclusive. (5) Cemp. L. [1914] § 1877, 
Laws of Nov. 7, 1828 § 32; provide 
that the rules of practice of the 
courts of equity of the United States 
as prescribed by the supreme court 
thereof shall be the rules of prac- 
tice of the state courts when exercis- 
ing equity jurisdiction and that when 
Such rules do not apply the practice 
shall be regulated by the practice 


of the high court of chancery of 
England. 
{j] Georgia (1) was in the second 


class until 1860, when a code was 
adopted assimilating the procedure 
at Jaw and in equity but leaving the 
mode of trial as to each unchanged. 
Mackenzie v. Flannery, 90 Ga. 590, 
16 SE 710; Littleton v. Spell, 77 Ga. 
224, -2°SH) + 935. (2) Prior to the 
code the superior courts had all the 
powers of the English chancery. Wal- 
ker v. Morris, 14 Ga. 323; Bolton v. 
Flournoy, R. M. Charlt. 125. 

{k] Idaho (1) was organized as a 
territory ain’ i1863...12) Ul S:.St! at 
L. 808. (2) In 1864 a code was 
enacted assimilating the procedure. 


L (1864) tit 1 pp -77-233. (3) The 
state constitution prohibits distinc- 
tions in procedure and establishes a 
single form of action. Const. art 5 
§1. (4) In case of a variance be- 
tween law and equity, equity shall 
prevail. Rev. St. § 4020. (5) There 
have never been separate courts. 

[1] IlMinois has always been in the 
second class, Maher y. O’Hara, 9 Ill. 
427. v 

[m] Indiana.—(1) Equity juris- 
prudence, in its fullness, is in force 
in this state, except as curtailed by 
constitutional and statutory provi- 
sions. Horner Rev. St. (1897) § 236; 
Burns Rev. St. (1914) § 236; Rev. St. 
(1881) § 236; Union Trust Co. v. Cur- 
tis, 182 Ind. 61, 105 NE 562, LRA 
1915A .699; Wild v. Noblesville Bldg., 
ete., Sav. Inst., 153 Ind. 5, 53 NE 
944, (2) From 1807 to 1814 there 
was a separate court of chancery. 
(3) From 1814 until 1852 equity and 
jaw were administered by the same 
courts but the procedure was dis- 
tinct. See McCord y. Ochiltree, 8 
Blackf. 15, Const. (1816) art 5 §3. 
(4) In 1852 a code was enacted. Rev. 
St. (1852) p2c¢1. (5) Since then the 
state has been in the third class. 
(6) Courts of general jurisdiction, 
however, have power to grant equli- 
table relief, not only under the code 
of practice, but inherently, as neces- 
sary to the complete administration 
of justice. Emerick yv. Miller, 159 
Ind. 317, 64 NE 28; Ratliff v. Stretch, 


130 Ind. 282, 30 NE 30; Curtis v. 
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to another, and | minor departures from the typical systems, render 


Gooding, 99 Ind. 45; Brown v. Goble, 
97 Ind. 86; Little vy. State, 90. Ind. 
338, 46 AmSR 224; Sanders v. State, 
85 Ind, 818, 44 AmR 29; Nealis v. 
Dicks, 72 Ind. 374. 

{n] Indian Territory.—The United 
States courts of the Indian Territory 
had both legal and equitable juris- 
diction administered under an act of 
congress, adopting for that purpose 
the pleading and practice statutes of 
Arkansas, 26 U: S. St. at L. c 182: 

[o] Iowa (1) was until 1851 in 
the second class. (2) In that year 
a code was enacted which was held, 
however, not to embrace chancery 
proceedings., Claussen v. Lafrenz, 4 
Greene 224. (3) A revised code was 
adopted in 1860 which has been the 
basis of: the procedure since. It pro- 
vides for “un.formity in the plead- 
ings of law and equity, with a pos- 


sible uniformity throughout, but a 
right of dissimilarity in the mode 
of proof, trial, and appeal.” Report 


on Civil Code (Rev. [1860] p 450 
note). (4) There have never been 
distinet courts. (5) Plaintiff may 
prosecute his action by equitable 
proceedings in all cases where courts 
of equity before the adoption of the 
code had jurisdiction and must so 
proceed in all cases where such juris- 
diction was exclusive. Comp. Codes 
(1919) § 7060. 

[p] Kansas (1) belonged to the 
second class until 1859 when a code 
was adopted, since which time it has 
belonged to the third class, (2) When 
the rules of law and equity differ 
equity prevails. Deering v. Boyle, 
8 Kan. 525, 12 AmR 480. 

{q] Kentucky.—(1) Prior to 1891 
there had been from time to time 
established separate chancery courts 
in certain counties. Otherwise law 
and equity were administered by the 
same courts. (2) Until 1851 the pro- 
cedure was distinct. (3) In that 
year a code was adopted (L. [1851] p 
106) which abolished ‘the forms of 
all actions and suits heretofore ex- 
isting’ but provided that “the pro- 
ceedings in a civil action may be 
of two kinds: (1) Ordinary; (2) 
equitable.’ L. (1851) p 1060. (4) It 
has been held that this provision 
was intended to preserve the distinc- 
tion between proceedings at law and 
in equity (Grigsby v. Barr, 14 Bush 
330), (5) and that the only change 
made by the code is that if an action 
is brought in the wrong court it 
shall not be dismissed but trans- 
ferred, or else tried and decided as 
if properly brought (Fraley v. Pe- 
ters, 12 Bush 469). (6) The separate 
chancery courts were, however, abol- 
ished by the constitution of 1891. 
Const. §§ 109, 1385. (7) Notwithstand- 
ing the cases cited the code has prac- 
tically assimilated the procedure and 
requires simply a separation of the 
cases on the docket. Hepburn Dev. 
Code Pl. § 193. : 

{r] Thouisiana.—(1) In this state 
the civil law is the general source 
of jurisprudence and the dual system 
of law and equity has never pre- 
vailed. Livingston v. Story, 9 Pet. 
(U. 8.) 632, 9 L. ed. 255; Le Blanc v. 
New Orleans, 138 La. 243, 70 S 212; 
Mussina v. Alling, 11 La. Ann. 568. 
See also letters of Judge John F. 


Dillon and others reprinted in 30 
AmLRev pp 819, 823, 824; Hennen 
Dig. (1861) pp 480, 481. (2) The 


so-called equity jurisdiction of Louisi- 
ana is of a different character, re- 
auiring the judge where the positive 
law is silent to proceed and decide 
according to natural law and reason 
or received usages. Le Blanc v. New 
Orleans, 138 La. 248, 70 S 212; Clarke 
v. Peak, 15 La. Ann. 407. 

.{s] Maine.—(1) The common-law 
courts were given from time to time 
limited equitable powers, but no com- 
plete system existed until 1874. (2) 
In that year the supreme judicial 
court was given “full equity jurisdic- 
tion, according to the usage and 


practice of courts of equity, in all 
other cases where there is not a 
plain, adequate and complete remedy 
at law.” L. (1874) ¢ 178. (3) The 
state is now in the second class. Rev. 
St. (1916) ec 87, §§ 15-22. 

{t] Maryland.—(1) The procedure 
in Maryland has always been dis- 
tinct from that at law. (2) From 
April 3, 1777, to March 10, 1854, there 
was a. chanceller. (3) Since 1854 
the same courts have administered 
both law and equity (4) except in 
the city of Baltimore where there 
is a separate chancery court. 

[u] Massachusetts.—(1) Instead 
of a distinct and independent court 
of chancery, with a jurisdiction de- 
rived from, and defined and fixed by, 
long usage, certain chancery powers 
are conferred upon courts of com- 
mon law. Jones v. Newhall, 115 
Mass. 244, 15 AmR 97. (2) Limited 
equity jurisdiction had been granted 
to the supreme judicial court from 
time to time, but finally, by virtue of 
St. (1877) c 178 §1, the court became 
possessed of “jurisdiction in equity 
of all cases and matters of equity 
cognizable under the general prin- 
ciples of equity jurisprudence,’ and 
as to such matter it became “a court 
of general equity jurisdiction.” Ab- 
bott v. Gaskins, 181 Mass. 501, 504, 
63 NE 933. (3) The state belongs 
in the second class. Rev. L. (1902) 
ec 159. (4) For history of chancery 
in Massachusetts see 5 L. Quart. 
Rev. p 3870 (article by Edwin H. 
Woodruff), and for the colonial period 
alone, 18 AmLRevy p 226 (article by 
Solon D Wilson). 

[v] Michigan.—(1) Except from 
1836 to 1847, when there was a ‘sep- 
arate court of chancery, the same 
courts have administered both. law 
and equity. See Harrington Ch. (Rev. 


ed) Pref.; Richards v. Morton, 18 
Mich. 255. (2) A constitutional pro- 
vision authorized the legislature to 


abolish, as far as practicable, dis- 
tinctions between law and equity 
proceedings. The legislature in pur- 
suance thereof passed an act giving 
a right to trial by jury in equity 
cases, L. (1887) p 358. This was 
held unconstitutional on the ground 
that the constitution authorized the 
removal of nominal distinctions 
alone and that it was beyond the 
power of the legislature to take 
away the functions of judges in 
equity cases. Brown v. Kalamazoo 
Cir. Judge, 75 Mich. 274, 42 NW 827, 
13 AmSR 438, 5 LRA 226. (38) The 
circuit courts are courts of chancery 
and the state belongs to the third 
class. Bridge St., etc., Gravel Road 
Co, v. Hogadone, 150 Mich. 638, 114 
NW 917. 

{w] Minnesota belonged to the sec- 
ond class until 1853 when a code 
was enacted, St. (1853) c 1, and the 
state has since been in the third 
class. 

[x] Mississippi—(1) Equity was 
administered by the law courts but 
by distinct procedure until 1821 
when separate courts of chancery 
were established which still exist. 
1 Freem. Ch. Pref.; Annot. Code 
(1892) ‘ec 20; Const. (1890)- art 6 
§§ 159, 160, 161; L. (1898) c 64; Code 
(1906) §§159, 160, 161. (2) But the 
circuit court has its law and chan- 
cery sides. Mobley v. Buchanan, 30 
Miss. 174. 

[y] Missouri.—(1) Const. (1820) 
art 5 §§ 1, 9, 11, provided for a chan- 
cellor and a court of chancery. (2) 
An amendment in 1822 (art 1 §1), 
abolished the office of chancellor and 
transferred jurisdiction in chancery 
to the law courts. The legislature 
was authorized to establish separate 
courts of chancery, but never did so. 
From 1822 to 1849 Missouri was in 
the second class. (3) A code was 
then adopted which places it in the 
third class. lL. (1849) p 78. 

[z] Montana.—(1) A civil 
tice act assimilating procedure 


prac- 
in 
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any tabular arrangement of the American juris- | dictions in this respect misleading, each present- 


law and equity was passed by the 
territorial legislature in 1867, but for 
Several years its validity in this re- 
spect was in doubt. See infra this 
note [yy]. (2) The state has code 
practice and belongs in the third 
class. Const. (1889) art 8 § 11; Rev. 
Codes (1907) § 6425. 

[aa] Nebraska (1) has practically 
always been in the third class. The 
first territorial legislature adopted a 
large part of the Iowa code. §L. 
(1855) p 55. (2) In 1858 a complete 
code was adopted. L. (1858) p 110. 
(3) A certain distinction was ob- 
served between actions at law and 
suits in equity, and there were spe- 
cial provisions regulating the lat- 
ter, until the state was admitted in- 
to the Union, (4) when these dis- 
tinctions were abolished. lL. (1867) 

male 

[bb] Nevada has always been in 
the third class. L. (1861) p 314; 
Const. art, 6; '§ 145) Rev.il. ¢1912) 
§ 4943; Botsford v. Van Riper, 33 
Nev. 156, 110 P 705. 

[ec] New Hampshire.—(1) For a 
long time no courts had chancery 
powers, but the courts of law adopt- 
ed equitable principles when neces- 
sary to prevent injustice. (2) In 
1832 an act was passed conferring 
equitable powers upon the superior 
court of judicature which was some- 
.time later construed as conferring 
general equity jurisdiction. Trues- 
dale v.’ Straw, 58 N. H. 207; Walker 
v. Cheever, 35 N. H. 339; Wells v. 
Pierce, 27 N. H. 503. (38) The pro- 
cedure is distinct, 

[dd] New Jersey has always be- 
longed in the first class of juris- 
dictions, with a senarate court of 
chancery, which has general juris- 
diction over subjects falling within 
its cognizance. Bull v. International 
Power Co., 84 N. J. Haq. 209, 93 A 
86. For detailed history of court 
of chancery see 18 N. J. L. J. p 69 
feu icle by Edward Q. Keasbey), and 

J. lL. J. p 229 (article by W. M. 
Ce. 

[ee] New Mexico was in the sec- 
ond class until 1897 when a prac- 
tice act was adopted (L. [1897] c 
73), which practically assimilates the 
procedure but preserves the former 
practice “in all cases and proceed- 
ings not comprehended within the 
terms and intent of this code.” Ann. 
St. (1915) § 4260. 

{ff] New York.—(1) From 1683 
to the Revolution there was, except 
for brief intervals, a separate court 
of chancery. This court was _ re- 
organized by the constitution of 1777, 
and with some changes in 1821, ex- 
isted until 1846, when by the con- 
stitution of that year its jurisdiction 
was transferred to the supreme court. 
The distinct chancery practice of 
course prevailed. Dalton v. Vander- 
veer. Misc. 484, 29 NYS 342, 381 
AbbNCas 430, 23 NYCivProc 443,” (2) 
From 1846 to 1848 equity was admin- 
istered under chancery forms by the 
supreme court. Rvunk vy. Thomas, 200 
N. Y. 447, 94 NE 363 [rev 1388 App. 
Div. 789, 128 NYS 523]; In re Hath- 
away, 71 N. Y. 238 [aff'9 Hun 79]; 
Dalton. v. Vanderveer, 8 Misc. 484, 
29 NYS 342, 31 AbbNCas 430, 23 
NYCivProc 448. (8) In 1848 New 
York, first of all the states, adopted 
a code and has since been in the 
third class. Sadlier v. New York, 
185 N. Y. 408, 78 NE 272; Shumway 
v. Shumway, 42 N. Y. 1438 [aff 1 
Lans. 474]. See also 56 AlbLJ p 173 
(article by L. B. Proctor). 

[gg] North Carolina.—(1) Prior 
to the adoption of the constitution 
of 1868 equitable rights and remedies 
in accordance with the general rules 
of procedure existing in the courts 
of chancery in England, except as 
modified by statute, were admin- 
istered in this state by the judge of 
the superior courts of law and equity, 


sitting as chancellor. Settle yv. Set- 
tle, 141 N. C. 553, 54 SE 445. (2) 
By the constitution of 1868, a radical 
change was made in the distribution 
of judicial power. The distinction 
between courts of law and of equity 
was abolished, and one form of ac- 
tion prescribed. Settle v. Settle, 141 
N. C. 5538, 54 SE 445. 

[hh] North Dakota.—(1) The first 
legislature of Dakota territory adopt- 
ed a code abolishing the distinctions 
in procedure at law and in equity. 
Doubts being entertained as to the 
validity of this act under the Or- 
ganic Act, congress confirmed the 
code. 18 U.S. St. at L. 27; Gress v: 
Evans, 1 Dak. 387, 46 NW 1132. (2) 
When the territory was divided and 
the two states of North and South 
Dakota were formed in 1889, the 
codes were continued in force. 

[ii] Ohio was in the second 
elass until 1853 when a code was 
adopted. lL. (1853) p 57. 

[jj] Oklahoma.—(1) The first leg- 
islature of Oklahoma territory enact- 
ed a code (St. [1890] ¢ 70), placing 
it in the third class. (2) But this 
code was held ineffectual where its 
operation would deprive a party of 
a jury trial within the terms of the 
seventh amendment of the United 
States constitution. Black v. Jack- 
son, 177. U. S. 349, 20: S€t.648,. -44 
Leteds) 801) pirev jo" Okie.) 52 P 
4069 oS Potts tv. “Hollon 40) (Wa S: 
365, 20 SCt 654, 44 L. ed. 808 [rev 
GOK. 9696; 520° Pi) 91742)--¢3)42Since 
statehood code practice has prevailed, 
and the state is in the third class. 

[kk] Oregon (1) was in the sec- 
ond class until 1863, proceedings in 
equity being regulated by a separate 
practice act after 1854. L. (1854) p 
173. (2) In 1863 a code was adopted 
assimilating the pleadings at law 
and in equity but preserving in a 
measure the distinction between ac- 
tions at law and suits in equity. 
Van de Wiele vy. Garbade, 60 Or. 
585, 120 P 752; Willis v. Crawford, 
38 Or; 1522; 463 P1985, 645 PR) 8665) 63 
LRA 904; State v. Lord, 28 Or. 
498, 438 P 471, 31 LRA 473; Ming 
Yue hay. Coos: Bay) Ri. teeters Cos 
24: Or. 392, 83 P 641; Burrage .v. 
Bonanza Gold, ete., Min. Co., 12 Or. 
169, 6 P 766; Beacannon v, Liebe, 
11 Or. 448, 5 P 273; Delay v. Chap- 
man; 2 Or. 242. (3) “Though in. this 
State a court of equity and a court 
of law are presided over by the same 
judge they are essentially different 
forums.” Cohn vy. Wemme, 47 Or. 
146, 150, 81 P 981, 8 AnnCas 508. 
To same effect Union Power Co. v. 
Lichty, 42 Or. 568, 565, 71 P 1044. 

{l] Pennsylvania (1) courts do 
not possess general chancery powers, 
but exercise only such as have been 
conferred upon them by statute. Hog- 
sett v. Thompson, 258 Pa. 85, 101 A 
941; Pitcairn v. Pitcairn, 201 Pa. 
368, 50 A 963; Bridesburg Mfg. Co.’s 
App., 106 Pa. 275; Dohnert’s App., 
64. Pa. 311; Gilder .v. Merwin, 6 
Whart. 522; Davis v. Gerhard, 5 
Whart. 466; Howard vy. Lewis, 6 
Phila. 50; Bakewell v. Keller, 11 
WklyNC 300. (2) There have never 
been distinct chancery courts, except 
from 1720 to 17386, and thence until 
the middle of the nineteenth century 
equity jurisprudence had no distinct 
existence, The necessity of enforc- 
ing equitable principles and remedies 
led to various devices whereby they 
were enforced under common-law 
forms, the courts asserting in them- 
selves substantial chancery powers to 
be executed in that manner. Bis- 
bing v. Graham, 14 Pa, 14, 53 AmD 
510; Jn re Torr., 2 Rawle 250, 252 
(where Gibson, C. J., said: ‘Equity 
is a part of our law; and I would 
just as willingly disturb the founda- 
tions of the common law, laid in the 
time of Lord Coke, as shake a prin- 
ciple of equity settled by Lord Tal- 


bot, Hardwicke, or Northington. 
AS we cannot hope to see a separate 


administration of equity, we are 
bound to introduce it into our sys- 
tem as ,copiously as our limited 


powers will admit’). (3) This in- 
volved in most cases charging equit- 
able principles to the jury and taking 
a verdict on the facts but reserving 
the form of judgment to the court. 
Hawthorn y. Bronson, 16 Serg. & R. 
269; Hawk vy. Geddis, 16 Serg. & R. 
23 [aff 1 Watts 280]. (4) In 1836 
full chancery powers were given over 
specified subjects covering a large 
portion of the field of equity to the 
courts of Philadelphia. Later fur- 
ther local grants were made, and in 
1857 this jurisdiction was extended 
throughout the state. Hogsett v. 
Thompson, 258 Pa. 85, 101 A 941. (5) 
While the courts recognize the power 
of the legislature to give equity 
jurisdiction over what was formerly 
of common-law cognizance (Com. 
Bank y. Schuykill Bank, 1 Pars. Eq.’ 
Cas. 180), (6) they also hold that 
such grant of chancery powers does 
not deprive the courts of their former 
power to work out equity under 
common-law forms (Biddle v. Moore, 
3 (Pan ten): (7) The procedure un- 
der the legislative grants is anal- 
ogous to the general chancery pro- 
cedure, but has many important vari- 
ations. (8) For the peculiar history 
of equity in Pennsylvania see Equity 
in Pennsylvania, by Anthony Laus- 
satt, Jr., reprinted in Pennsylvania 
Bar Association Reports (1895) p 
221, and Equity through Common 
Law Forms, by Sidney G. Fisher, 1 
L. Quart. Rev. p 455. See also 1 
Pomeroy Hq. Jur. (2d ed) § 338. 

[mm] Rhode JIsland.—(1) ° Until 
1842 the general assembly exercised 
judicial powers, especially those of 
chancery. (2) The constitution then 
adopted prohibited the exercise of 
judicial powers by the general as- 
sembly, and authorized the assembly 
to confer such powers on the su- 
preme court. Const. art 10 §2. (8) 
Later the jurisdiction of the supreme 
court was made appellate and re- 
visory only, and original equity ju- 
risdiction was conferred on the su- 
perior court. The state belongs 
in the second class, See Articles of 
Amendment (1903) art XII § 3; Gen. 
L. (1909) c¢ 273 § 6; Brown vy. ’Meet- 
ing St. Baptist Soc., 9 R. I. 179. 

[nn] South Carolina.—(1) Until 
1784 chancery powers were exercised 
by the lieutenant governor and a 
majority of the privy council, (2) 
A court of chancery was established 
in 1784 (Grimke Pub. L. p 287), (8) 
which existed until it was abolished 
by, the constitution of 1868, and its 
jurisdiction transferred to the com- 
mon pleas. Art 4 §§ 15-17. (4) The 
procedure remained separate until 
1870 when a code was:adopted. See 
1 Desauss. Eq. Pref, Introd. and pp 
65-106; 1 McCord Eq. Pref.; 1 Rich- 
ardson’ Rep. N. S. Ady. 

[oo] South Dakota has been al- 
ways in the third class. See supra 
this note [hh]. 

[pp] Tennessee belonged to the 
second class until 1835 when a court 
of chancery was established which 
still exists. Thompson’s Shannon 
Code (1917) § 6088. See 1 Memphis 
OCs p i; 7 Tenn. Bar. Assoc. Rep. p 
1 

[aq] Texas (1) has never recog- 
nized law and equity as constituting 
distinct branches of jurisprudence. 
Its courts administer legal and equit- 
able rights without regard to form. 
Smith v. Doak, 3 Tex. 215; George- 
town Mercantile Co. v. Georgetown 
First Nat. Bank, (Civ. A.) 165 SW 
73. (2) Except where ‘controlled by 
legislation, the courts devise their 
own procedure, adopting common-law 
and equity forms where convenient 
and in: harmony with their own es- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 5-6] 


ing its own peculiar history.° 
Effect of code. 


proceeding styled a civil action. 


nature.*® 


tablished practice. Seguin v. Mave- 
rick, 24 Tex. 526, 76 AmD 117; 30 
AmLRev p 813; Hepburn Dey. Code 
Bilge sry 4: 

{rr] Utah (1) was in the second 
class until 1870 when a code was 
adopted. L. (1870) p 17; Hontz v. 
Gisborn, 1 Utah 173. (2) But al- 
though law and equity may be ad- 
ministered by the same court, and 
in the same action, nevertheless the 
functions of law and equity cannot 
be entirely disregarded or ignored. 
Hoffman v. Tooele City, 42 Utah 353, 
130 P 61, 45 LRANS 992. 

[ss] Wermont.—Since the date of 
its earliest reports Vermont has _ be- 
longed to the first class. The judges 
of the supreme court are the chan- 
cellors, Domestic, etc., Missionary 
Soc. v. Hells, 68 Vt. 497, 35 A 468, 
54 AmSR 888. 

[tt] Wirginia.—(1) From 1777 to 
1830 there were separate courts of 
_ chancery. (2) Since 1830 jurisdic- 
tion at law and in equity has been 
vested in the same courts, except 
that a separate chancery court for 
the city of Richmond has long ex- 
isted. (3) The distinctions in pro- 
cedure have always been observed, 
(4) but equitable defenses may be 
interposed in law _ actions. Brown 
v. Rice, 76 Va. 629. (5) For. his- 
torical matters see Wythe Mem, in 
OR Ch. Rep. and 3 Leigh (30 Va.) 

ref. 

[uu] Washington has always been 
in the third class, L. (1854-1856) p 
129; Parmeter y. Bourne, 8 Wash. 
45, 35 P 586, 757. 

{vv] West Virginia 
een the second class. 

12. 

[ww] Wisconsin was in the sec- 
ond class until 1856 when a code 
was adopted. L. (1856) ec 120. 

[xx] Wyoming.—(1) The first 
territorial legislature adopted a code 
which provided a distinct chancery 
procedure. L. (1869) c 75. (2) This 
distinction was abolished in 1886. L. 
(1886) c¢ 60. 

[yy] In the territories.—(1) Many 
territorial legislatures enacted codes 
or practice acts abolishing distinc- 
tions in procedure at law and in 
equity, and the validity of these pro- 
visions was doubted. See supra this 
note [z], [hh]. (2) The supreme 
court of the United States had held 
that a territorial court could not by 
virtue of such act in a foreclosure 
suit award 2xecution for a deficiency, 
because such practice was not au- 
thorized in the federal courts (Orch- 
ard v. Hughes, 1 Wall. (U. S.) 73, 
17 L. ed. 560; Noonan vy. Braley, 2 


has always 
Const. art 


Black (U. S.) 499, 17 L, ed. 278), (3), 


also that a judgment in a proceeding 
in the nature of a creditor’s bill was 
erroneous because the proceedings 
had been in legal form (Dunphy v. 
Kleinschmidt, 11 Wall. (U. S.) 610, 
20 L. ed, 223). (4) Following these 
eases it was held that legal and 
equitable relief could not be_ ob- 
tained in the same proceeding. Wool- 
man vy. Garringer, 1 Mont. 535; Ste- 
vens v. Baker, 1 Wash. T. 315. (5) 
The supréme court of the United 


By express provision of the 
various codes of procedure the distinction between 
actions at law and suits in equity is abolished, 
and all relief is administered through one form of 
The effect of this 
declaration, however, is not to abolish the dis- 
tinction between law and equity; it only affords a 
common method of administering them.‘ 
code states generally it is still common to speak . 
of equitable as distinguished from legal actions.*? 
While the title of the pleading is the same in 
either case, the character of the action to which it 
belongs is determined by its contents and essential 


EQUITY 
[§ 6] ¢ 


cases,*° 


In the 
at law.46 


causes.4* 


tained.48 


Federal Courts. 
of the constitution and the several judiciary acts, 
the federal courts are vested with jurisdiction both 
at law and in equity.*4 
serves the right of trial by jury in common-law 
and from the beginning it has been pro- 
vided by statute that suits in equity shall not be 
sustained in any court of the United States where 
a plain, adequate, and complete remedy may be had 
These provisions require and preserve 
a sharp distinction between common-law and equity 
This distinetion is deeply imbedded in 
federal jurisprudence, and is consistently main- 
The law and the equity side of the court 
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By express provision 


The constitution also pre- 


are as distinct as two separate courts; a law case 


States, however, expressly overruled 
its former decisions in Hornbuckle 
v. Toombs, 18 Wall. (U. S.) 648, 656, 
21 L. ed, 966 (saying: “From a re- 
view of the entire past legislation 
of Congress on the subject under 
consideration, our conclusion is, that 
the practice, pleadings, and forms 
and modes of proceeding of the Ter- 
ritorial courts, as well as their re- 
spective jurisdictions, subject, as be- 
fore said, to a few express or im- 
plied conditions in the organic act it- 
self, were intended to be left to the 
legislative action of the Territorial 
assemblies, and to the regulations 
which might be adopted by the courts 
themselves. Of course, in’ case of 
any difficulties arising out of this 
state of things, Congress has it in 
its power at any time to establish 
such regulations on this, aS well as 
on any other subject of legislation, 
as it shall deem expedient and 
proper’). (6) This doctrine was 
thereafter followed. Thiede y. Utah, 
159 U.S. 510, 16° SCt 62, 40 L. ed. 
237; Ely v. New Mexico, etc., R. Co., 
129 U.S... 2914,. 9) Sty 293,.-32 -L.- ed. 
688; Page v. Burnstein, 102 U. S. 
664, 26 L. ed. 268; Davis v._Bils- 
land, 18 Wall. (U. S.) 659, 21 L. ed. 
969; Herschfield vy. Griffith, 18 Wall. 
(U. S.) 657, 21 L. ed. 968; Hough- 
taling v. Ellis, 1 Ariz. 383, 25 P 534; 
Woolman v. Garrainger, 2 Mont. 
405; Chumasero y. Potts, 2 Mont. 
242; Gallagher v. Basey, 1 Mont. 
457 [aff 20 Wall. (U. S.) 670, 22 L. 
ed. 452]. (7) The question involved 
is part of the larger one as to 
whether territorial courts are courts 
of the United States. See Federal 
Courts [11 Cyc 633]. See also infra 


6. 

; [zz] In Alaska the distinction 
between actions at law and suits in 
equity, and the forms of all_ such 
actions and suits, are abolished, and 
there is but one form of action for 
the enforcement or protection of pri- 
vate rights and the redress or preé- 
vention of ptblic wrongs, which is 
denominated a “civil action.” Code 
Civ. Proc. c 1 § 1; Comp. L. (1913) 
§ 833; Pacific Coast Co. v. Brown, 
29 Alaska 621; Seattle First Nat. 
Bank y. Fish, 2 Alaska 344; Thomp- 
son v. Burk, 2 Alaska 249. 

[aaa] In Porto Rico (1) actions 
are not divided into actions at law 
and suits in equity, and all actions 
must be brought in accordance with 
the provisions of the code of pro- 
cedure. Montilla v. Van Syckel, 8 
Porto Rico 153. (2) A system of 
equity jurisprudence, such as that 
administered in the federal courts of 
the United States and in some of the 
state courts, has no place in the 
system of laws in force in the insular 


courts of Porto Rico. Montilla v. 
Van Syckel, 8 Porto Rico 153, 187, 
188. (3) ‘The only freference to 


equity made in our codes is to be 
Pouna Hint Section 7 of the Civil Code, 
adopted on the 1st of March, 1902. 
Said section reads as follows: ‘When 
there is no statute applicable to the 
case at issue, the court shall decide 
in accordance with equity, which 


means that natural justice, as em- 
bodied in the general principles of 
jurisprudence and in accepted and 
established usages and customs, shall 
be taken into consideration.’ ... We 
are not required by the section of 
the Civil Code cited to apply the 
principles of equity except in cases 
where no written law exists.’’ Mon- 
tilla v. Van Syckel, supra. 

40. See supra note 39. 

41. See Actions §§ 128, 176-184. 

[a] Effect on pending suits.— 
Where a code is enacted, suits in 
equity pending when it took effect 
generally proceed to decree under 
the former practice. Walker v. Arm- 
strong, 2 Kan. 198; Green y. Moore, 
66 N. C. 425. 

42. Stenberg v. State, 48 Nebr. 
299, 67 NW 190. 

43. Nature of actions and mode 
hh kd ame gocelnt ti see Actions §§ 173- 

44 U.S. Const. art 3 §§1, 2; Ju- 
dicial Code § 24; U. S. Rev. St. § 629; 
Act Aug. 13, 1888 (25 U. S. St. at L. 
433 ¢c866); Act March 8, 1875 (18 
US SHStvatelL. +270 els Les) sas Wiese 
St. at L. 72° ¢49 § 11. 

“That jurisdiction, as has often 
been decided, is vested as a part of 
the judicial power of the United 
States, in its courts by the Consti- 
tution and acts of Congress in exe- 
cution thereof.” McConihay v. 
Wright,42 17 U.S.) 20155 2060078 (SC 
940, 30 L. ed. 932. 

45. U.S. Const. Amendm. VII. See 
Cates v. Allen, 149 U. S. 451, 13 SCt 
883, 977, 37 L. ed. 804 (holding that 
affording a jury trial in equity is not 
equivalent to the constitutional right 
of trial by jury in common-law 
cases). 

46. Judicial Cole § 267; U. S. Rev. 
St. §.723; 1. S. St. at I. .82.¢20 § 16. 

Tey Adee remedy at law see infra 


47. Black v. Jackson, 177 U. S. 
349, 20 SCt 648, 44 L. ed. 801; Scott 
v. Neely, 140 U. S. 106, 11 SCt 712, 
35 L. ed. 358; Roebling’s Sons Co. v. 
Kinnicutt, 248 Fed. 596; Crown Or- 
chard Co. v. Dennis, 220 Fed. 516; 
Jones v. Mutual Fidelity Co., 123 Fed. 
506; McGuire v. Pensacola City Co., 
105 Fed. 677, 44 CCA 670; Daniel v. 
Felt, 100 Fed. 727; Schoolfield v. 
Rhodes, > 82uied-) Lose 2TstCC Abs 
Grand Rapids, etc., R. Co. v. Sparrow, 
36 Fed. 210, 1 LRA 480. 

“The difference: between causes of 
action at law and in equity is matter 
of substance, and not of form.” High- 
land Boy Gold Min. Co. v. Strickley, 
116 Fed. 852, 853, 54 CCA 186. 

48. Lindsay v. Shreveport First 
Nat. Bank, 156 U. S. 485, 15 SCt 472, 
39 L. ed. 508; Mississippi Mills v. 
Cohn,? 150° U01S'1/202,214°SCt 75,9379. 
ed. 1052; Cates v. Allen, 149 U. S. 
15113 SSCENS83,.19 F7, 87 lented? S04: 
Krippendorf v. Hyde, 110 U. S. 276, 
4 SCt 27, 28 L. ed. 145; Thompson v. 
Central Ohio R. Co., 6 Wall. (U. S.) 
134, 18 L. ed. 765; Fenn v. Holme, 
21 How. 481, 16 L. ed. 198; Bonifaci 
v. Thompson, 252 Fed. 878; John A. 
Roebling’s Sons Co. vy. Kinnicutt, 248 


28) [21.000] 


cannot be entertained on the equity side, nor an 
equity case on the law side;*® and there can be no 
blending of matters of legal and equitable cogniz- 


ance in the same action or suit.®° 


true whether the action or suit is originally com- 
menced in a federal court, or is removed thereto 
It therefore frequently be- 
comes necessary to determine whether a particular 
proceeding or defense is legal or equitable.®? 
distinction ebserved between jurisdiction at law and 


from a state court.®4 


Fed. 596; U. S. v. Minor, 2438 Fed. 
93s Ws Sieve Oregon, ete, Ro Co, 186 
Fed. 861; American Creosote Works 
v. Lembcke, 165 Fed. 809; Cook v. 
Foley, 152 Fed. 41, 81 CCA 237 [cer- 
tiorari den 209 U. S. 548, 28 SCt 570, 
52 L. ed. 919]; Schurmeier v. Con- 
necticut Mut... dns. .Co.; .137 -Ped: 
42, 69 CCA 22; Hatcher v. Hendrie, 
etc., Mfg., etc., Co., 133 Fed. 267, 68 
CCA 19; Anglo-American Land, etc., 
Co. v. Lombard, 132 Fed. 721, 68 
CCA 89 [certiorari den 196 U. S. 638, 
25 SCt 793, 49 L. ed. 630]; Mutual 
wins Com vie Blain, 1306 Bedi) Sit: 
McManus vy. Chollar, 128 Fed. 902, 
63 CCA 454; Highland Boy Gold Min. 
Co. v. Strickley, 116 Fed. 852, 54 CCA 
186; Hill v. Northern Pac. R. Co., 113 
Fed. 914, 51 CCA 544; Smith v. 
American Nat. Bank, 89 Fed. 832, 32 
CCA 368; Taylor v. Kercheval, 82 
Fed. 497; Schoolfield v. Rhodes, 82 
Fed. 153, 27. CCA 95; Green v. Mills, 
68 Fed. 852, 16 CCA 516, 30 LRA 90; 
Kircher v. Murray, 54 Fed. 617 [aff 
60 Fed. 48, 8 CCA 448]; and cases 
infra note 49. 

49. Cates v. Allen, 149 U. S. 456, 
13 SCt 883, 977, 37 L. ed. 804; Scott 
vy. Neely, 140 U. S. 106, 11 SCt 712, 
35 L. ed. 358; Redfield v. Parks, 132 
US: 02389, 10° SCt 83, 33 -Libed. [327 
Langdon v. Sherwood, 124 U. S. 74, 
8 SCt 429, 31 L. ed. 344; Smith v. Ft. 
Scott? ete. Ri 'Co:,-199! ULUS. +39854 25 
L. ed. 437; Heine v. Madison Parish, 
ete., Levee Comrs., 19 Wall. (U. S.) 
655, 22 L. ed. 223; Gibson v. Chou- 
teau,) 13 Walls (Ue2-S:) 2.927720 Le ed. 
534; Thompson v. Central Ohio R. 
Coz” 6G Walls CU. Si) 1284, 8c Lived. 
765; Sheirburn v. De Cordova, ' 24 
How. 423, 16 L. ed. 741; Hooper v. 
Scheimer, 23 How. (U.'S.) ‘235, 16 
L. ed. 452; Fenn v. Holme, 21 How. 
(Uz |S). 4814,.°16. Ls ede: 198: ) Forty. 
Fort Coal Co. v. Kirkendall, 233 Fed. 
704; Schurmeier v. Connecticut Mut. 
L: Ins/s Co:,). 137) Fed. 42,/69 CGA :22: 
Schoolfield v. Rhodes, 82 Fed. 153, 
27 CCA 95; Greenwood, etc., R. Co. 
v. Strang, 77 Fed. 498; Kircher v. 
Murray, 54 Fed. 617 [aff 60 Fed. 48, 
8 CCA 448]; Strettell v. Ballou, 9 
Fed. 256, 3 McCrary 46. 

“All actions which seek to recover 
specific property, real or personal, 
with or without damages for its de- 
tention, or a money judgment for 
breach of a simple contract, or as 
damages for injury to person or prop- 
erty, are legal actions, and can be 
brought in the federal courts only on 
their law _ side. Demands of this 
kind do not lose their character as 
claims cognizable in the courts of 
the United States only on their law 
side. because in some state courts, 
by virtue of state legislation, equit- 
able relief in aid of the demand at 
law may be sought in the same ac- 
tion.” Scott v. Neely, 140 U. S. 106, 
110. 11 'SCt 712,35 Le ed! 358. 

5G. Scott’ v. Neely, 140 U. S. 106, 
11 SCt 712. 35 L. ed. 358: Cherokee 
Nation v.: Southern Kansas R. Co., 
135 U.°S. 641, 10 SCt 965). 84 L. ea. 
295; Krippnendorf v. Hyde, HOM: Se 
276, 4:SCt 27, 28 L. ed. 145: Hurt 
v. Hollingsworth, 100 U. S. 100, 25 
L. ed. 569; Thompson vy. Central 
Ohio R. Co., 6 Wall. (U. S.) 134, 18 
L. ed. 765; Jones v. McMasters, 20 
How. (U. S.) 8, 15 L. ed. 805; Ben- 


EQUITY 


This is equally | eral courts have 


time.>4 
to the right.>> 


The 


nett v. Butterworth, 11 How. (U. S.) 
669, 13 L. ed. 859; Sturges v. Portis 
Min: 'Co.,- (206 “Fed. 5343. Cook iv. 
Foley, 152 Fed. 41, 81 CCA 237 [cer- 
tiorari cen 209 U. S. 548, 28 SCt 570, 
52 L. ed. 919]; Schurmeier v. Con- 
necticut Mut. L. Ins. Co., 137 Fed. 
42, 69 CCA 22; Hatcher-v. Hendrie, 
etce., Mfg., etc., Co., 183 Fed. 267, 68 
CCA 19; Anglo-American Land, etc., 
Co. v. Lombard, 132 Fed. 721, 68 CCA 
89 [certiorari den 196 U. S. 638, 25 
SCti :793,)..49°.L.. Jed.. 630]3--Jones: v. 
Mutual Fidelity Co., 123 Fed. 506; 
Pettus v..Smith, 117 Fed. 967; Lilien- 
thal v. McCormick, 117 Fed. 89, 54 
CCA 475; Highland Boy Gold Min. 
Co. v. Strickley, 116 Fed. 852, 54 
CCA 186; Berkey v. Cornell, 90 Fed. 
711; Owens v. Heidbreder, 78 Fed. 
837, 24 CCA 862; Bowdoin College v. 
Merritt, 54 Fed. 55 [app dism 169 
U. S. 551, 18 SCt 415, 42 L. ed. 850]; 
Phelps v. Elliott, 26 Fed. 881, 23 
Blatchf. 470; Perkins v. Hendryx, 23 
Fed. 418; Stafford Nat. Bank v. 
Sprague, 8 Fed. 377, 19 Blatchf. 529; 
Kenton Furnace R., ete., Co. v. Mc- 
Alpin, 5 Fed. 737; La Mothe Mfg. Co. 
v. National Tube Works Co., 14 F. 
Cas. No. 8,033, 15 Blatchf. 432. 

[a] Equitable defenses in legal 
actions cannot be recognized. Scott 
v. Armstrong, 146 U. S. 499, 13 SCt 
148, 36 L. ed. 1059; Northern Pac. R. 
Go: Vi PaineA4 9 US Si 56 (2S CtF 323, 
30 L. ed. 513; Burnes v. Scott, 117 
U. S)' 582,76 SCt 865, (29: Tine eds 997; 
Cook v. Foley, 152 Fed. 41, 81 CCA 
237 [certiorari-den 209 U-. S. 543, 28 
SCt "570," 52 In ed. 919]; Levi -v. 
Mathews, 145 Fed. 152, 76 CCA 122; 
Campbell v. Golden Cycle Min. Coa. 
141 Fed. 610, 73 CCA 260; Schur- 
meier v. Connecticut Mut. L. Ins. Co., 
137 Fed. 42, 69 CCA 22; Anglo-Ameri- 
can Land, ete., Co. v. Lombard, 1382 
Fed. 721, 68 CCA 89 [certiorari den 
£96" WS. 6388; 25 °SCt.193, 49.05,” ede 
6380]; Tegarden y. Le Marchel, 129 
Fed. 487; McManus v. Chollar, 128 
Fed. 902, 683 CCA 454; Highland Boy 
Gold Min. Co. v. Strickley, 116 Fed. 
852, 54 CCA 186; Daniel v. Felt, 100 
Fed. 727; Schoolfield v. Rhodes, 82 
Hed. (153; 27) COAW-95« "Inv re Gorey: 
76 Fed. 390; Davis v. Davis, 72 Fed. 
81, 18 CCA 438; Wilcox, ete., Guano 
Co. wep Phenix Ins. Co., 61 hed... 199 
[aff 65 Fed. 
son v. Merry Mount Granite Co., 53 
Fed. 569; Herklotz v. Chase, 32 Fed. 
433; Church v. Spiegelburg, 31 Fed. 
601; Myrick v. Heard, 31 Fed. 97; 
Snyder v. Pharo, 25 Fed. 398; Gudger 
v. Western North Carolina R. Co., 
21 Fed. 81; Parsons v. Denis, 7 Fed. 
3175) 2 McCrary 359; Butler v. Young, 
4, B. Cas. .-No. 9,245, 1 Flipp. 276; 
Montejo v. Owen, 17 F. Cas. No. 
9,722, 14 Blatchf. 324. 

51. Hatcher v. Hendrie, ete., Mfg., 
etci,, Co., (133) Med. 267; ..68) CCA. 19° 
cen tana Removal of Causes [34 Cyc 
3 " 

52. Legal or equitable nature of 
proceedings see Actions §§ 172-184. 

53. White v. Berry, 171 U. S. 366, 
18 SCt 917, 48 LL. ed. 199; Missis- 
sippi Mills v. Cohn, 150 U. S. 202, 14 
SCt 75, 37 L. ed. 1052 (at the time 
of the adoption of the constitution); 
McConihay v. Wright, 121 U. S. 201, 
7 SCt 940, 80 L. ed. 982 (at the time 
when the Judiciary Act of 1789 was 


724, 13 CCA. 88];. John-° 


| L. ed. 429; Payne v. 


[$ 


in equity is that existing in England at the time of 
the separation of the two countries,°*. and, subject 
to constitutional and statutory limitations, the fed- 


the same equity jurisdiction as the 


high court of chancery in England possessed at that 
‘But this rule applies to the remedy, not 
The jurisdiction and procedure in 
equity cases is uniform throughout the whole coun: 
try, regardless of where the court may be sitting,®¢ 
and is entirely independent of, and cannot be af- 


adopted); McCollum vy. Eager, 2 How. 
(U. S.) 61, 11 L. ed, 179; Robinson v. 
Campbell, 3 Wheat. (U. S.) 212, 48 L. 
ed. 372; National Surety Co. v. State 
Bank, 120 Fed. 5938, 56 CCA 657; Dar- 
ragh v. H. Wetter Mfg. Co., 78 Fed. 
7, 23 CCA €09; Loring v. Marsh, 15 
F.. Cas. No. 8,515, 2 Cliff. 469;: McPike 
v. Wells, 54 Miss. 136. 

“Under the Constitution and laws 
of the United States, the distinction 
between common law and equity, as 
existing in England at the time of 
the separation of the two countries, 
has been maintained, although both 
jurisdictions are vested in the same 
courts.” In re Sawyer, 124 U.S. 
200, 209, 8 SCt 482, 31 L. ed. 402. 

54. Mississippi Mills v. Cohn, 150 
U. Ss :202, 14 SCt 75,37 Ly ed. 1052; 
McConihay v. Wright, 121 U. S. 206, 
7 SCt 940, 30 L. ed. 932; Kirby v. 
Lake Shore, ete., R. Co., 120 U. S. 
130, 7 SCt 430, 30 L. ed. 569; Payne 
viu (Hook; 7 «Walls “Us -S!) 6425;,.429 
L. ed. 260; Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 18 How. (U. S.) 
460, 15 L. ed. 449; Fontain v. Rave- 
nei, 17 How. (U. S.) 369, 15 Ly. ed. 
80; Bein v. Health, 12 How. (U. S.) 
168, 13 L. ed. 939; Nevada-California 
Power Co. v. Hamilton, 235 Fed. 
317; Richardson  v. Pennsylvania 
€oal Co., 203° Fed, 743; New- 
berry v. Wilkinson, 199 Fed. 673, 
118 CCA 111; American Baptist Home 
Mission Soe. v. Stewart, 192 Fed. 
976; Union Pac. R. Co. v. Flynn, 180 
Fed. 565; Borden’s Condensed Milk 
Co. v. Baker, 177 Fed. 906, 101 CCA 
186; Underground Electric R. Co. v. 
Owsley, 176 Fed. 26, 99 CCA 500; 
Underground Electric Rf =Covs teva 
Owsley, 169 Fed. 671 [aff 176 Fed. 
26, 99 CCA 500]; Spencer v. Watkins, 
169 Fed. 379, 94 CCA 659 [certiorari 
den 215 U.S. 605, 30 SCt 406, 54 L. 
ed. 346]; Venner v. Great Northern 
R..'Co.; -T53' Ped <208 [atk 7209 (Weas: 
24, 28 SCt 328, 52 L. ed. 666]; Hale 
v. Tyler, 115 Fed. 833 [rev on other 
grounds 122 Fed. 1021 mem, 57 CCA 
68 mem]; Deck v. Whitman, 96 Fed. 
878; Alger v. Anderson, 92 Fed. 696; 
Taylor v. Clark, 89 Fed. 7; Nickerson 
v. Atchinson, etc., R. Co., 30 Fed. 85; 
Tice v. School Dist. No. 18, 17 Fed. 
283, 5 McCrary 360; Harvey v. Rich- 
ards, 11 F. Cas. No. 6,184, 1 Ma- 
son 381; Loring v. Marsh, 15 F. Cas. 
No. 8,515, 2 Cliff. 469 [aff 6 Wall. 337, 
18 L. ed. 802]; Lorman v. Clarke, 
15 F. Cas. No, 8,516.2 Mclean 568; 
Meade v. Beale, 16 F. Cas. No. 9,371, 
Taney: 339}; U. 'S.''v.. Parrott) 127 ik 
Cas. No. 15,998; sMcATIM 27° 

[a] Nonjudicial powers exercised 
by the chancellor by virtue of the 
king’s prerogative are not within the 
chancery jurisdiction of the federal 
courts. Loring v. Marsh, 15 F. Cas. 
No. 8,515, 2 Cliff. 469 [aff 6 Wall. 
337, 18 L. ed. 802]. 

55. Meade v. Beale; 16 F. Cas. No. 
9,371, Taney 339. 

56. Ridings v. Johnson, 128 U. S. 
212, 9 SCt.72, 32 Li -ed.-401 (a case 
coming up from Louisiana, where 
there are no courts of equity); Kirby 
v. Lake Shore, ete., R. Co., 120 U.-S. 
130, 7 SCt 430, 30 L. ed. 569; Walker 
v. Dreville, 12 Wall. (U. S.) 440, 20 
Hook, 7: Wall. 
(U. S.) 425. 19 L. ed. 260; Noonan v. 
Braley, 2 Black (U. S.) 499, 17 L. ed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fected by, state legislation abolishing the distine- | or otherwise regulating the jurisdiction and pro- 


tion between actions at law and suits in equity,5” 


278; Neves v. Scott, 13 How. (U. S.) 
268, 14 L. ed. 140; McCollum v. Eager, 
2) How. (CU. "S:) "61,912 *L. red) 4179; 
Gaines ‘v. Reef,'15 Pet. (U. S5 9; 10 
L. ed. 642; Story v. Livingston, 13 
Pet. (U. S.) 359, 10 L. ed. 200; Clark 
v. Smith, 13 Pet. (U. S.) 195, 10 L. ed. 
123; Livingston vy. Story, 9 Pet. (U. 
S.) 632, 9 L. ed. 255; Boyles v. Za- 
charie, 6 Pet. (U. S.) 648, 8 L. ed. 532; 
U. S. v. Howland, 4 Wheat. (U. S.) 
108, 4 L. ed. 526; Newberry v. Wil- 
kinson, 199" “Hed: §673)"'118 - CCA 
111; Union Pac. R. Co. v. Flynn, 180 
Fed. 565; Spencer v. Watkins, 169 
Fed. 379, 94 CCA 659 [certiorari den 
215°U. S. 605, 30 SCt 406, 54 L. ed. 
346]; Venner v. Great Northern R. 
Co., 153 Fed. 408 [aff 209 U. S. 24, 
28 SCt 328, 52 L. ed. 666]; Hudson 
v. Wood, 119 Fed. 764; Alger v. An- 
derson, 92 Fed. 696; Smith v. Ameri- 
can Nat. Bank, 89 Fed. 832, 32 CCA 
368; Taylor v. Clark, 89 Fed. 7; 
Thomas vy. Nantahala Marble, etc., 
Co., 58 Fed. 485, 7 CCA 330; Game- 
well Fire-Alarm Tel. Co. v. New 
York, 31: Fed, 312; Tice v. School 
Dist. No. 18, 17 Fed. 2838, 5 McCrary 
360; Lorman v. Clarke, 15 F. Cas. 
No. 8,516, 2 McLean 568; McPike v. 
Wells, 54 Miss. 136. And see cases 
infra notes 57, 58. 

“It is settled law that the courts 
of the United States do not lose any 
of their equitable jurisdiction in 
those States where no such courts 
exist; but, on the contrary, are bound 
to administer equitable remedies in 
eases to which they are applicable, 
and which are not adapted to a com- 
mon-law action.’ Ridings v. John- 
Son, 128k Ue S. §202)) 21799 SCt -72, 
32 L. ed. 401. 

57. Hollins v. Brierfield Coal, 
‘ete, Coy 150 °U. 3S. 371,14 SCt. 127, 
37 L. ed. 1113; Mississippi Mills v. 
Cohn, (15020. S. "202; 14 SCt 75, (37 
L. ed. 1052; Thompson vy. Central 
Ohio R. Co., 6 Wall. (U. S.) 134, 18 
L. ed. 765; Bennett v. Butterworth, 
11 How. (U. S.) 669, 13 L. ed. 859; 
Newberry v. Wilkinson, 199 Fed. 673, 
118 CCA 111; Western Union Tel. Co. 
v. Trapp, 186 Fed. 114, 108 CCA 226; 
Kansas City Southern R. Co. v. Quig- 
ley, 181 Fed. 190; Spencer v. Watkins, 
169 Fed. 379, 94 CCA 659 [certiorari 
den 215 U. S. 605, 30 SCt 406, 54 
L. ed. 346]; Anglo-American Land, 
ete., Co. v. Lombard, 132 Fed. 721, 
68 CCA 89 [certiorari den 196 U. S. 
638, 25 SCt 793, 49 L. ed. 630]; Jones 
v. Mutual Fidelity Co., 123 Fed. 506; 
McGuire v. Pensacola City Co., 105 
Fed. 677, 44 CCA 670; Adoue v. Stra- 
han, 97 Fed. 691; Lorman v. Clarke, 
15 F. Cas. No. 8,516, 2 McLean 568. 

[a] Equitable relief in law ac- 
tion.—A federal court cannot grant 
affirmative equitable relief to defend- 
ant, in an action at law removed 
from a state court, although that 
court under the state practice might 
have done so. Sturges v. Portis Min. 
Co.,:206 Fed. 534. 

58. Cowley v. Northern Pac. R. 
Cor bo us Sy 569} 16" SCto 127, 40 
L. ed. 263; Mississippi Mills v. Cohn, 
THO OMS 202, 14 SCE°TS, Bia Le. ed. 
1052; Sheffield Furnace Co. v. With- 
Crow lso) Ua s. pts, do, SEL 9865) 37 
L. ed. 853; Cates yv. Allen, 149 U. S. 


450 eis sSCt sos, 971, 3. ed, 804; 
Dodge v. Tulleys, 144 U. S. 451, 12 
IS@piwes nt 30s tas. sed.” 50157) Scott™ Vi. 


Neely, 140 U. S. 106, 11 SCt 712, 35 
L. ed. 358; Whitehead v. Shattuck, 
138 U. S. 146, 11 SCt 276, 34 L. ed. 
873; Redfield v. Parks, 132 U. S. 239, 
TO SCE 833) 33 I ed. 327; Ridings ‘v. 
Jonnson, 128° WS. .212). 9 SC 72, 
32 L. ed. 401; Langdon v. Sherwood, 
124°U. S:'74, 8 SCt 429, 31 L..,ed: 344; 
McConihay v. Wright, 121 U.S. 201, 
7 SCt 940, 30 L. ed. 932; Kirby v. 
Lake Shore, etc. R. Co., 120 U. S. 
130, 7 SCt 430, 30 L. ed. 569; Bronson 
v. Schulten, 104 U. S. 410, 26 L. ed. 


997; Kieley v. McGlynn, 21 Wall. (U. 
S.) 503, 22 L. ed. 599; Gibson vy. Chou- 
teau, 13 Wall. (U.S.) 92, 20 L. ed. 534; 
Payne v. Hook, 7 Wall. (U. S.) 425, 19 
L. ed. 260; Noonan y. Braley, 2 Black 
(U. S.) 499, 17 L. ed. 278; Green v. 
Creighton, 23 How. (U. S.) 90, 16 L. 
ed. 419; Barber v. Barber, 21 How. 
(U. S.) 582, 16 L. ed. 226; Bein v. 
Héath; ol2= How.) (0. S.) L68;eaoe da. 


ed. 939; Gaines v. Relf, 15 Pet. 
CULSS5) Serr) sae ed. "642;> © Rix 8p. 
Whitney, 13°" Pet.+ (U:> -S:) “404; 


10 L. ed. 221; Story v. Livingston, 13 
Pet. (U. S.) 359, 10 L. ed. 200; Boyle 
v. Zacharie, 6 Pet. (U. S.) 635, 8 L. 
ed. 527; McDonald v. Smalley, 1 Pet. 
CUSS) "620i Te Veduare Sta Us Sut -v,. 
Howland, 4 Wheat. (U. S.) 108, 4 
L. ed. 526; Robinson v. Campbell, 3 
Wheat." (USMS) 12125°°4 SL: ed! 372; 
Union Pac. R. Co. v. Weld County, 
222 Fed. 651, 138 CCA 175; Crown 
Orchard Co. v. Dennis, 220 Fed. 516; 
McClellan v. Carland, 187 Fed. 915, 
LOM CCACI4S Se Uiniony Pac Rit Comivs 
Flynn, 180 Fed. 565; Louisville, ete., 
R. Co. v. Alabama R. Commn., 157 Fed. 
944; Pacific Mut. L. Ins. Co. v. 
Webb, 157 Fed. 155, 84- CCA 603, 13 
AnnCas 752; Acord v. Western Poca- 
hontas Corp., 156 Fed. 989 [aff 174 
Fed. 1019, -98 CCA 625 (certiorari 
den 215 U. S.-. 607, 30 SCt 408,54 L. 
ed. 346)]; Venner v. Great Northern 
R. Co., 153 Fed. 408 [aff 209 U. S. 
24, 28 SCt 328, 52 L. ed. 666]; Mor- 
rill v. American Reserve Bond Co., 
151 Fed. 305; North Carolina Min. 
Co. v. Westfeldt, 151 Fed. 290 [rev 
on other grounds 166 Fed. 706,° 92 
CCA 3878 (certiorari den 214 U. S. 
516 mem, 29 SCt 697 mem, 53 L. ed. 
1064 mem, and app 215 U. S. 586, 30 
SCt 404, 54 L. ed. 339)]; Klenk v. 
Byrne, 143 Fed. 1008; Davidson-Wes- 


Ssonselmpl..-Co.ve) earline, ete Co: 
Lee Meds (Oita CCAM 5 2 bce Colet Vv. 
Philadelphia, ete., R. Co., 140 Fed. 


944 [rev on other grounds 149 Fed. 
647, 79 CCA 339]; Schurmeier v. Con- 
necticut Mut. L. Ins. Co., 137 Fed. 
42, 69 CCA 22; Ingersoll v. Coram, 
136 Fed. 689 [rev on other grounds 
148 Fed. 169, 78 CCA 303 (rev on 
other’ grounds 211° U. S. 335; 29 SCt 
92, 53 L. ed. 208)]; U..S. Mining Co. 
v. Lawson, 134 Fed. 769, 67 CCA 
5S alate 20G- WU. ssa dy 2S SCL ho, oe 
L. ed. 65]; People’s Sav. Bank v. 
Layman, 134 Fed. 635; Stevens v. 
Grand Cent. Min. Co., 133 Fed. 28, 67 
CCA 284; Land. Title, ete., Co. v. 
Asphait Co. of America, 127 Fed. 1, 
62 CCA 23;.Hall v. Bridgeport Trust 
Co;, 123). Ned, “(39.0 nion orinss« Co. 
v. Riggs, 123 Fed. 312 [rev on other 
grounds 129 Fed. 207, 63 CCA 365 
(certiorari den 194 U..S. 687, 24 SCt 
860, 48 L. ed. 1161)]; National Surety 
Co. v- Humboldt State Bank, 120 Fed. 
593, 56 CCA 657; Hudson v. Wood, 
119 Fed. 764; Goodyear Shoe Mach. 
Co. v. Dancel, 119 Fed. 692, 56 CCA 
300; White v. Wansey, 116 Fed. 345, 
53 CCA 634; Hale v. Tyler, 115 Fed. 
833 [rev on other grounds 122 Fed. 
1021 mem, 57 CCA 681 mem]; Phinizy 
v. Augusta, etc., R. Co., 98 Fed. 776; 
Alger v. Anderson, 92 Fed. 696; Tay- 
lor v.~. .Clark, 789 Bed. i717; Lay lone v, 
Louisville, etc., R. Co., 88 Fed. 350. 
St CCA bot. | like ys? Hi bO woo eG. 
268, 29 CCA 549; Commonwealth Title 
Ins., etc., Co. v. Cummings, 83 Fed. 
767; Schoolfield v. Rhodes, 82 Fed. 
158, 27 CCA 95; Darragh v. H. Wetter 
NLS es COtma (CO: ees ale ome CAs O09): 
Boston. ciuco By CO... SLOCUM; Quid 
Fed. 345; Missouri, etc., Trust Co. 
v;, Krumseig, 77, Fed, 32,,.23.CCA 1 
At PE 2 Ogun d Oly BLO, wo Ciba el OAS 
L. ed. 474]; Alderson vy. Dole, 74 Fed. 
29,. 20 CCA 280; Ray v..Tatum, 72 
Fed. 112, 18 CCA 464; Morrow Shoe 
Mfg. Co. v. New England Shoe Co., 
60 Fed. 341, 8 CCA 652, 24 LRA 417; 
Pennefeather vy. Baltimore Steam- 
Packet Co., 58 Fed. 481; Austin v. 


cedure at law or in equity.°® But this rule is lim- 


Riley, 55 Fed. 833; Hershberger v. 
Blewett, 55 Fed. 170; Bowdoin Col- 
lege v. Merritt, 54 Fed. 55; Talley v. 
Curtain, 54 Fed. 43, 4 CCA 177; In- 
dianapolis Water Co. v. American 
Strawboard Co., 53 Fed. 970; Wills v. 
Pauly, 51 Fed. 257; Maish v. Bird, 
48 Fed. 607, 4 McCrary 129; McClas- 
key -v. Barr, 48 Fed. 130; Potts v. 
Accident Ins. Co., 35 Fed. 566; Game- 
well Fire-Alarm Tel. Co. v. New 
York, 31 Fed. 312; Nickerson y. At- 
chison, ~~ ete.) R.* Cope30 Meds =855 
Howth v. Owens, 29 Fed. 722; U. S. 
v. American Bell Tel. Co., 29 Fed. 
17; Gaines vy. New Orleans, 27 Fed. 
411 [app dism 121 U. S. 284, 7 SCt 
897, 30 L. ed, 961]; Wells v. Miner, 
25 Fed. 533; Pennsylvania R. Co. v. 
Allegheny Valley R. Co.,-25 Fed. 115; 
Goldsmith v. Gilliland, 22 Fed. 865, 
10 Sawy. 606; Szymanski vy. Zunts, 
20 Fed. 361; Fletcher v. New Orleans, 
ete:; R. Co. 920 /Fed.1345;. Hull ‘vy. 
Dills, 19 Fed. 657; Brande v. Gilchrist, 
18 Fed. 465; Tice v. School Dist. No. 
18, 17 Fed. 283, 5 McCrary 360; 
Taylor v. Holmes, 14 Fed. 498 [aff 
127._U._S. 489,°8 SCt 1192, 32 L. ed. 
179]; Martindale v. Waas, 11 Fed. 
551, 3 McCrary 637; Strettell v. Bal- 
low, 9 Fed. 256, 3 McCrary 46; North- 
ern) Pac. RuitCow ve) Sti meaulwicte, 
R. Co., 4 Fed. 688, 2 McCrary 260; 
Bean v. Smith, 2 F. Cas. No. 1,174, 2 
Mason 252; Blanchard vy. Sprague, 2 
He vGas i) No. 6 2;516,.7) L- @lithim2sis= 
Bell — v. Ohiow “Ls ete., Coz 3 
F, Cas. No. 1,260, 1 Biss. 260; Byrd 
v. Badger, 4 F. Cas. No. 2,266, 
McAll. 443; Brooks v. Vermont Cent. 


Rie: Wi@ons eink. iGasiuINos Sas 964en* a4: 
Blatchf. 465; Cropper v. Coburne, 6 
F. Cas. No. 3,416, 2 Curt. 465; Dow 


v. Chamberlain, 7 F. Cas. No. 4,037, 5 
McLean 281; Fletcher v. Morey; 9 F. 
Cas. No. 4,864, 2 Story 555; Good- 
year v. Providence Rubber Co., 10 
FE.’ Cas.\-No. 5,583, 2 Cliff. 351; -Gor- 
don v. Hobart, 10 F. Cas. No. 5,609, 
2 Sumn. 401; Lamson vy. Mix, 14 F.. 
Cas. No. 8,034; Mayer v. Foulkrod, 16 
F. Cas. No. 9,341, 4 Wash. C. C. 349; 
Parsons v. Lyman, 18 F. Cas. No. 
10,780, 5 Blatchf. 170, 32 Conn. 566; 


Pomeroy v. Manin, 19 F. Cas. No. 
11,5260; \20v Painey 476%)-— Pratt- Sie 
Northam, 7°19. EN Gas. cNo.. Tij3iG, 
5 Mason 95; Randolph v. Wil- 


mington, etc., R. Co., 20 F. Cas. No. 
11,563; Segee v.. Thomas, 21 F. Cas. 
No. 12,633, 3 Blatchf. 11; U. S. v. Par- 
rott, 26 F. Cas. No. 15,999, McAll. 447; 
Us S..v~ Parrott, 27:.F.; Cas. No!, 155999; 
McAll. 447; Yaw v. Mead, 30 EF. Cas. 
No, 18,129, 5 McLean 272; Scully v. 
Chicago, ete., R. Co., 46 Iowa 528; 
McPike vy. Wells, 54 Miss. 136; Luce 
v. Mullenhoff, 2 Porto Rico Fed. 56. 
See Nalle v. Young, :160 U. S. 
624, 16 SCt 420, 40 L. ed. 560 (hold- 
ing that it is proper to comply with 
local state practice as nearly as prac- 
ticable). 

“It is well settled that the juris- 
diction of the Federal courts, sitting 
as courts of equity, is neither en-- 
larged nor diminished by state legis- 
lation.” Mississippi Mills v. Cohn, 
150 U. S. 202, 204, 14 SCt 75, 37 L. 
ed. 1052. 

{a] The federal conformity stat- 
ute (Rev. St. § 914) by its terms 
does not apply to equity causes in 
which the federal courts are gov- 
erned by the rules of equity plead- 
ing, regardless of the local practice. 


United. Cigarette Mach. ~Co.. v.1 
Wright, 132 Fed. 195; Hill v. North- 
ern, Pac. Ri. Co. 104 BMed...754 apaitt 


113 Fed. 914, 51 CCA 544]. 

[b] “Power to issue an injunction 
against state officers is not restricted 
by a state statute which only ap- 
plies, and can only apply, to injunc- 
tions issued out of state courts.” 
Taylor v. Louisville, ete., R. Co., 88 
Fed. 350, 357, 31 CCA 537. 

[c] Receiver on stockholder’s bill. 
—The federal court has power to 
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ited to matters of jurisdiction and procedure.®° 
_A federal court sitting in equity has jurisdiction to 


EQUITY 


enforce a new right or to administer a new remedy 


appoint a receiver on a stockholder’s 
bill, to determine a corporation’s 
solvency, and distribute its assets, 
and no state statute can impair or 
destroy that power. O’Neil_ v. 
‘Welch, 245 Fed. 261, 157 CCA 453. 

[ad] Proceedings to enforce a me- 
chanic’s lien in federal courts must 
be by suit in equity, notwithstand- 
ing by the state statute creating the 
lien enforcement thereof may be had 
by an action at law. Continental, 
ete., Trust, ete., Bank v. Corey Bros., 
208 Fed. 976, 126 CCA 64. 

[e] State laws relating to insol- 
‘vency and assignments for creditors 
do not control the federal courts, in 
receivership cases, in respect to the 
right of a creditor holding collateral 
security to receive dividends without 
first surrendering the collateral. Lon- 
don, etc., Bank v. Williamette Steam- 
Mills, etce., Mfg. Co., 80 Fed. 226. 

{f{] Supplementary proceedings.— 
A federal court sitting in equity will 
not enforce a state statute providing 
for supplementary proceedings in aid 
of execution, which are designed to 
provide a statutory remedy at law 
as a substitute for a creditor’s bill, 
but will leave the creditor to enforce 
his rights by the recognized equi- 
table procedure. Regina Music Box 
Co. v. Otto, 124 Fed. 747; Byrd v. 
Badger, 4 F. Cas. No. 2,266, McAll. 
443. 

{g] The abolition of a remedy at 
law by mandamus, by State statute, 
may create such lack of a remedy 
at law as to support jurisdictions to 
grant a mandatory injunction. Par- 
sons y. Marye, 23 Fed. 113. 

59. In re Brown, 228 Fed. 533; 
‘Taines v. Chew, 2 How. (U. S.) 619, 
11 L. ed. 402. See also cases supra 
‘note 58; and infra note 60. 

60. Devine v. Los Angeles, 202 
U.S.) 313, 26 SCt 652, 50 L. ed. 1046; 
‘Cowley v. Northern Pac. R. Co., 159 
U. S. 569, 16 SCt 127, 40 L. ed. 263; 
Richiov.. Braxton, 158) U. "Se: 375; 715 
SCt 1006, 39 L. ed. 1022; Bardon v. 
Land, etc., Impr. Co., 157 U. S. 327, 


D5 omsCt) 1650, 39. eds) 719 — [aft 
45 Fed. 706]; Dick v. Foraker, 
TPO US alo selo: SCtmmLZag uss 
L. ed. 201; Wehrman vy. Conklin, 
155. S.7384, 15 SCt. 129,139 lu. ved. 
167; Scott vy. Neely, 140 U. S. 106, 


11 SCt 712, 35 L. ed. 358; Whitehead 
v. Shattuck, 138 U. S. 146, 11 SCt 276, 
34 L. ed. 878; Gormley v. Clark, 134 
U. S. 338, 10 SCt 554, 33 L. ed. 909; 
More v. Steinbach, 127 U. S. 70, 8 
SCtS 106 132.) eds, tbls" Krost’-v.. 
Spitler, 121 U. S. 552, 7 SCt 1129, 30 
L. ed. 1010; Chapman v. Brewer, 114 
iW. 3S5+138,: 5 ‘SCt 799, 29 “L. ed; 783% 
Reynolds v. Crawfordsville First 
Nat. Bank, 112 U. S. 405, 5 SCt 213, 
28 L. ed. 733; Holland v. Challen, 110 


eps. 1b nop sOt. 495, (28 T. \ea. og: 
Ellis v. Davis, 109 U. S. 485, 3 SCt 
327, 27 L. ed. 1006; Cummings v. 


‘Merchants Nat. Bank, 101 U. S. 153, 
25 L. ed. 903; Van Norden y. Morton, 
99 U. S. 378, 25 L. ed. 453; Kieley v. 
McGlynn, 21 Wall. (U. S.) 508, 22 L. 
ed. 599; Davis v. Gray, 16 Wall. 
(Us S2) $2038.21) Leds: 447" Hitch’ vy. 
Creighton, 24 How. (U. S.) 159, 16 L. 
ed. 596; Parker vy. Overman, 18 How. 
CUS) 2 Tea ted se) Si Si Wick= 
liffe v. Owings, 17 How. (U. S.) 
47, 15° L.ted,: 44;) Clark v. Smith, 
13e Reeth | (CUS) EL9bye10n Lie edheii23; 
Landon v. Kansas Public Utili- 
ties Commn., 234 Fed. 152 [rev on 
other grounds 249 U. S. 236, 39 SCt 
268, 638 L. ed. 319]; Mudge v. Mc- 
Dougal, 222 Fed. 562; New Jersey 
Land, ete., Co. v. Gardener Lacy 
Lumber Co., 190 Fed. 861; New 
Jersey, ete., Co. v. Gardner Lacy 
Lumber Co., 178 Fed. 772, 102 CCA 
220; Spencer vy. Watkins, 169 Fed. 


379, 94 CCA 659 [certiorari den 215 
Wie S60, 200. peOt RA0On modus .eG. 
346]; Platt v. Lecocq, 158 Fed. 723, 
85 CCA 621, 15 LRANS 558; Morrill 
v. American Reserve Bond Co., 151 
Fed. 305; North Carolina Min. Co. v. 
Westfeldt, 151 Fed. 290 [rev on other 
grounds 166 Fed. 706, 92 CCA 378 
(certiorari den 214 U. S. 516, 29 SCt 
697, 53 L. ed. 1064 app dism 215 
U. S. 586, 30 SCt 404, 54 L. ed. 339)]; 
Illinois L. Ins. Co. v. Newman, 141 
Fed. 449; U. S. Mining Co. v. Law- 
son, 134 Fed. 769, 67 CCA 587 [aff 
20% UW. Sul, 281SCt 15,52) i. ed. 65]; 
Willitt v. Baker, 133 Fed. 937; Bar- 
ber Asphalt Pav. Co. v. Morris, 132 
Fed. 945, 66 CCA 55, 67 LRA 761; 


Jacobs v. Mexican Sugar Co., 130 
Fed. 589; Anthony v. Burrow, 129 
Fed. 783; Land. Title, etc. Co. v 


Asphalt Co. of America, 127 Fed. 1, 
62 CCA 23; United States Shipbuild- 
ing Co. v. Conklin, 126 Fed. 132, 60 
CCA 680; Conklin v. U. S. Shipbuild- 
ing Co., 123 Fed. 913; Jones v. Mutual 
Fidelity Co., 123 Fed. 506; Sawyer v. 
White, 122, Fed. 223, 58 CCA 587; 
National Surety Co. v. Humboldt 
State Bank, 129 Fed. 593, 56 CCA 657; 
Adoue v. Strahan, 97 Fed. 691; Gillis 
v. Downey, 85 Fed. 483, 29 CCA 286; 
Lilienthal v. Drucklieb, 80 Fed. 562; 
Harding v. Guice, 80 Fed. 162, 25 
CCA 352; Darragh v. H. Wetter Mfg. 
Co., 78 Fed. 7, 23 CCA 609; Boston, 
ete., R. Co. v. Slocum, 77 Fed. 345; 
Missouri, etc., Trust Co. v. Krumseig, 
Wi WMed.. 32,c238,CCA. li faff 172; U.S. 
S516) 19 SCE 1179. Asie E vedy 474: 
Grether v. Wright, 75 Fed. 742, 23 
CCA 498; Prentice v. Duluth Stor- 
age; ete, -Co:, 58, Fed. 437,..7. CCA 
293; Weidenfeld v. Sugar Run R. Co., 
48 Fed. 675; Griswold v. Bragg, 48 
Fed. 519, 18 Blatchf. 202; Fechheimer 
Vv, (Baum; 3% Med. 167,022 LRA, 153; 
A. & W. Sprague Mfg. Co. v. Hayt, 
29 Fed. 421; Aspen Min., ete., Co. v. 
Rucker, 28 Fed. 220; Wells v. Miner, 
25 Fed. 533; Goldsmith vy. Gilliland, 
22 Fed. 865; Bayerque v. Cohen, 2 F. 
Cas. No, 1,134; Lanmon y. Clark, 14 F. 
Cas. No, 8,071, 4 MeLean 18; Lorman 
Va, Clarke ilo te. Cas. No. 8-506, a 
McLean 568; Suydam y. Beals, 23 F. 
Cas. No. 13,653, 4 McLean 12; Wil- 
kinson v. Yale, 29 F, Cas. No. 17,678, 
6 McLean 16. 

“Although the statute’ of a State 
or Territory may not restrict or limit 
the equitable jurisdiction of the 
Federal courts, and may not direct- 
ly enlarge such jurisdiction, it may 
establish new rights or privileges 
which the Federal courtS may en- 
force on their equity or admiralty 
side, precisely as they may enforce 
a new right of action given by stat- 
ute upon their common law side.” 
Cowley v., Northern Pac. R. Co., 159 
DoS. 569, 682) 16 SCt4l27, 40) "ed: 
263 [quot” Niagara, VBYs Ins Conny. 
yeas 198 Fed, 822, 826, 117, CCA 

“Where a state statute creates a 
right and a remedy for its protection 
or enforcement, and such remedy 
substantially conforms to the pro- 
cedure in chancery, it, in the ab- 
sence of a plain, adequate and com- 
plete remedy at law, may be pur- 
sued on the equity side of a federal 
court.” Jones v. Mutual Fidelity Co., 
123 Fed. 506, 518. 

“The right so created will be en- 
forced by the remedies prescribed by 
the act, so far as the same are con- 
sistent with and not violative of the 
general equitable rules and proce- 
dure, as administered in federal 
courts of equity. But such courts are 
not obliged to depart from their own 
rules and conform to the procedure 
prescribed by the statute, if such 
procedure is inconsistent with or un- 
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ereated by state laws, provided such right or rem- 
edy is in its nature equitable,°° and provided there 


known to the equitable practice ob- 
taining in federal courts.” Land Title 
ete., Co. v. Asphalt Co. of America, 
127 Fed. 1, 19, 62 CCA 23. 

“The following rules relative to 
the jurisdiction and power of the 
federal courts to enforce rights cre- 
ated, and to administer remedies 
provided, by state statutes for en- 
forcement and administration in the 
courts of the states, have been firmly 
established in the jurisprudence of 
the United States: Rights, created 
or provided by the statutes of the 
states to be pursued in the state 
courts may be enforced and admin- 
istered in the federal courts, either 
at law, in equity, or in admiralty, as 
the nature of the new rights may 
require. Ex p. MecNiel, 13 Wall. 
(U. S.) 236, 20 L. ed. 624; Cummings 
v. Merchants Nat. Bank, 101 U. S. 
153, .25 L. ed. 903; Missouri, etc., Trust 
Co. v. Krumseig, 77 Fed. 32. An en- 
largement of equitable rights by the 
statutes of the states may be ad- 
ministered by the national courts as 
well as by the courts of the states. 
Kieley v. McGlynn, 21 Wall. (U. S.) 
503;.. 520, )22) Tue wed. ./699%: 1 Clark =ty. 
Smith, 13 Pet... (Ue S)-+195;, 202.510 
L. ed. 123; Holland v. Challen, 110 
U..S..15, 25, 3 SCt 495,28 I. ed., 52; 
Frost. v.. Spitley, 121 U.S. 552, 7-S€t 
1129, 30 L. ed. 1010; Reynolds v. 
Crawford First Nat. Bank, 112 U. S. 
405, 5 SCt 2138, 28 L. ed. 733; Chap- 
man v. Brewer, 114 U. S. 158, 5 SCt 
799, 29 L. ed. 83; Gormley v. Clark, 
134 U. S. 338, 10 SCt 554, 33 L. ed. 
909; Bardon v. Land, etc., Impr. Co., 
157 U. S. 327, -15 SCt 650, 89 Li. ed. 
719; Cowley v. Northern Pac. R. Co., 
159 U. S. 569,-16 SCt 127, 40 L. ed. 
263. ‘A party by going into a na- 
tional court, does not lose any right 
or appropriate remedy of which he 
might have availed himself in the 
state courts of the same locality.’ Ex 
p. MeNiel, 13 Wall. (U. S.) 236, 20 L. 
ed. 624; Davis v. Gray, 16 Wall. 203, 
221, 21 L. ed. 447; Cowley v. North- 
ern Pac. R. Co., 159 U. S. 569, 583, 16 
SCt 127, 40 L. ed. 263.” Darragh vy. 
H. Wetter Mfg. Co., 78 Fed. 7, -14. 

“The elements of federal jurisdic- 
tion being present, a right of action 
created or enlarged by the laws of a 
state and made enforceable in its 
courts of general ‘jurisdiction is 
equally enforceable in the federal 
courts sitting in that state; but, not- 
withstanding the procedure pre- 
scribed by the laws of the state, the 
enforcement in the federal courts 
can be by suit in equity only where 
there is not a plain, adequate, and 
complete remedy at law, according 
to the distinction between actions 
at law and suits in equity prevailing 
in those courts.” U. S. Mining Co. 
v. Lawson, 134 Fed. 769, 1771, 67 
CCA '587 [aft 207 U.S. 1,28) SCt, 16, 
52 L. ed. 65]. 

“The terms ‘law’ and ‘equity,’ as 
used in the Constitution, although 
intended to mark and fix the distinc- 
tion between the two systems of 
jurisprudence as known and _ prac- 
tised at the time of its adoption, do 
not restrict the jurisdiction conferred 
by it to the very rights and remedies 
then recognized and employed, but 
embrace as well not enly rights new- 
ly created by statutes of the States, 
as in cases of actions for the loss 
occasioned to survivors by the death 
of a person caused by the wrongful 
act, neglect, or default of another, 
(Chicago, ete., R. Co. v. Whitton, 13 
Wall. (U. S.) 270, 20 L. ed. 571; Den- 
nick v. New Jersey Cent. R. Co., 103 
U. S. 11, 26 L. ed. 439), but new 
forms of remedies to be administered 
in the courts of the United States, 
according to the nature of the case, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is no adequate remedy at law,®! and the constitu- 
tional right to trial by jury is not thereby in- 


fringed.®? 
Equity rules. 


The equity practice in federal 
courts is regulated by the equity rules prescribed 
by the supreme court pursuant to act of congress.® 
Formerly it was provided that in matters to which 
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be by analogy to that of the high court of chaneery 
in England as it existed in 1842.4 


There is no cor- 


responding provision in the present equity rules, 


the equity rules did not apply, the practice should | jurisdiction.®® 
II. JURISDICTION IN EQUITY 
[§ 7] A. Sources of Jurisdiction—1. In Gen- 
eral. Kquity was brought over to this country by 


the English colonists together with the common 
law as one of their established institutions.®7 
basis of our equity jurisprudence must be sought in 
the extraordinary jurisdiction of the high egurt of 
chancery of England,®* and it is held that equity 


so as to save to suitors the right of 
. trial by jury in cases in which they 
are entitled to it, according to the 
course and analogy of the common- 
law.” Hillis v. Davis, 109 U. S. 485, 
497, 3 SCt 327, 27 L. ed. 1006. 

“The fact that the equitable pro- 
cedure provided by a state statute 
for the enforcement of a substantial 
equitable right created thereby does 
not in all respects correspond with 
the mere forms and modes of pro- 
cedure usually observed in federal 
courts on their equity side, or that 
the enforcement of such new equit- 
able right requires a modification of 
the accustomed procedure, not vio- 
lative of established rule and prin- 
ciples, offers no bar to the prosecu- 
tion in equity of such right in the 
federal courts.’”’ Jones v. Mutual Fi- 
delity Co., 123 Fed. 506, 523. 

“A party, by going into a National 
court, does not lose any right or ap- 
propriate remedy of which he might 
have availed himself in the State 
courts of the same locality.” Davis 
v. Gray, 16 Wall. (U. S.) 203, 221, 21 
L. ed. 447 [quot Cowley v. Northern 
Pac: R. Co., 159 U. S. 569, 583, 16 SCt 
127, 40 L. ed. 263; Landon v. Kansas 
Public Utilities Commn., 234 Fed. 
152, 164 (rev on other grounds 249 
WrnSaizoo,oo St 268, God. ed. 319)) : 
Platt v. Le Cocq, 158 Fed. 723, 727, 
85 CCA 621, 15 LRANS 558; Darragh 
v. H. Wetter Mfg. Co., 78 Fed. 7, 14, 
23 CCA 609]. To same effect Bro- 
derick’s Will, 21 Wall. (U. S.) 503, 
22 L. ed. 599; Ex p. MecNiel, 13 Wall. 
(U. S.) 236, 20 L. ed.: 624. 

[a] Illustrations.—(1) Under W. 
Va. Code (1906) § 3432, which gives 
to a borrower the right to invoke the 
aid of a court of equity to compel 
discovery when it is alleged that 
usury has been reserved by the lender, 
a federal court in that state has 
jurisdiction in equity of a suit by a 
borrower to compel credit on his un- 
paid notes of usury alleged to have 
been paid, where the requisite di- 
versity of citizenship exists. Flem- 
ing v. Laws, 191 Fed. 283, 112 CCA 
27. .(2) Where a proceeding to con- 
test -the validity of a will may be 
instituted after the probate thereof, 
if the adversary parties are citizens 
of different states, and the amount 
involved is sufficient to meet the re- 
quirements of the judiciary act, a 
court of the United States may take 
jurisdiction over such a controversy. 
Wart v. Wart, 117 Fed. 766; Rich- 
ardson v. Creen, 61 Fed. 423, 9 CCA 
565. (3) A complainant may main- 
tain a suit in equity in a federal 
court for the cancellation of an al- 
leged usurious mortgage without 
averring an offer to pay the money 
borrowed with legal interest, where 
the right to such relief is given by 
the state statute. Olds v. Curlette, 
145 Fed. 661. (4) Where a state 
expressly gives a remedy by injunc- 
tion against the assessment and col- 
lection of taxes on the ground of il- 
legality, such statutory remedy may 


The 


be afforded ty the federal courts sit- 
ting in equity. Grether v. Wright, 
75 Fed. 742, 23 CCA 498. (5) Cal. 
Code Civ. Proc. § 440, providing for 
the compensation of cross demands 
existing between two persons, al- 
though found in the provisions re- 
lating to procedure, gives substan- 
tive rights which are enforceable in 
a federal court of equity. Iowa, etc., 
Land Co. v. Temescal Water Co., 95 
Fed. 320. 

61. New Jersey Land, ete., Co. v. 
Gardener Lacy Lumber Co., 190 Fed. 
861; Jones v. Mutual Fidelity Co., 
123 Fed. 506; Adoue v. Strahan, 97 
Fed. 691; Iowa, etc., Land Co. v. 
Temescal Water Co., 95 Fed. 320; 
Whitehead v. Entwhistle, 27 Fed. 778. 
See also supra text and note 46; and 
infra §§ 16, 17. 

62. Greeley v. Lowe, 155 U. S. 58, 
15 -SCt 7244 soe edie 69; Cates: tv, 
Allen, 149 U. S. 451, 138 SCt 883, 977, 
37 L. ed, 804; Scott v. Neely, 140 U. 
S. 106, 11 SCt 712, 35 L. ed. 358; New 
Jersey Land, ete, Co. v. Gardener 
Lacy Lumber Co., 190 Fed. 861; Wil- 
litt v. Baker, 133 Fed. 937; Adoue v. 
Strahan, 97 Fed. 691; Grether v. 
Wright, 75 Fed. 742, 23 CCA 498. See 
also supra text and note 45. 

Right to jury trial see Juries [24 
Cye 100 et seq]. 

6s. Act Aug. 23, 1842 (5 U. S. St. 
at Li. 516 ¢c188); Act May 8, 1792 
Coils St. at i271 Oe oO) Gare Van ot. 
§ 913; Bennett v. .-Butterworth, 11 
How. (U. S.) 669, 13 L. ed. 859. 

[a] Where no federal statute or 
rule conflicts, the federal courts exer- 
cise their discretion as to following 
the practice of the local courts of 
equity. Deprez v. Thomson-Houston 
Electric Co., 66 Fed. 22. 

64. Equity Rules (1842), rule 90; 
Griswold v. Bragg, 48 Fed. 519, 13 
Blatchf. 202; Gaines v. New Orleans, 
27 Fed. 411. 

[a] Daniell’s Chancery Practice, 
first edition, but not any subsequent 
edition, was the guide to the English 


chancery practice of 1842 thus 
adopted. Thomson v. Wooster, 114 
Oe Sees HIT soy SCE 738,720 lu. 5 ed. 


105 (note by Mr. Justice Bradley); 
In re Burka, 107 Fed. 674; Romaine 
v. Union Ins. Co., 28 Fed. 625; U. S. 
y. Anonymous, 21 Fed. 766 note. 

[b] The Equity Rules of 1822 
provided that in cases not provided 
for by the rules, the practice should 
be regulated by the practice of the 
high court of chancery. Equity 
Rules (1822), rule 32. 

65. See Equity Rules (1912) (198 


Fed. V). 
66. Lewis v. Shainwald, 48 Fed. 
492 


“But the practice of the English 
court of chancery adopted by rule 
90 affects only matters of procedure, 
and does not apply in the determi- 
nation of questions of jurisdiction, 
which depends upon, and is limited 
by, the constitution and laws of the 
United States.’ Alger v. Anderson, 
92 Fed. 696, 700. 


which took effect February 1, 1913, and which intro- 
duced radical changes in the ancient equity pleading 
and practice.® The equity rules regulate merely the 
procedure; they do not affect any question of equity 


jurisprudence generally embraces the same mat- 
ters of jurisdiction and modes of remedy as ex- 
isted in that court.®° 
procedure as well as in matters of substance, as 
far as the former English practice may reasonably 
be applied.*° And where a statute confers in gen- 
eral terms jurisdiction in equity or in chancery the 


This is true in matters of 


67. Eckstein y. Downing, 64 N, H. 
248, 9 A 626, 10 AmSR 404; Penhal- 
low v. Kimball, 61 N. H. 596; Wells 
V-n Pierce, 227) NSS EY. do0s, eo lo 

“Equity, as a great branch of the 
law of their native country, was 
brought over by the colonists, and 
has always existed as a part of the 
common law, in its broadest sense, 
in New Hampshire.” Wells v. Pierce, 
Supra [quot Copp v. Henniker, 55 N. 
ee ah veer ae AmR 194]; State v. 
Saunders, ee Poon eZ 58 
LRA 646. tials dk 

Common law generally see Com- 
mor Law 12 C. J. p 175. 

68. 1 Story Eq. Jur. § 57. 
supra §§ 1, 2. 

[a] Exchequer.—The jurisdiction 
or practice of the exchequer affords: 
no basis for jurisdiction or practice 
in equity in the United States. Peo. 
v. Davidson, 30 Cal. 379; Smith v. 
Burnham, 22 F. Cas. No. 13,018, 2 
Sumn. 612. 
_ [b] Ecclesiastical courts—HEquity 
is not based on the jurisdiction and 
procedure of ecclesiastical courts. 
Mattison y. Mattison, 20 S. C. Eq. 
387, 47 AmD 541. 

69. U. S.—Payne v. Hook, 7 Wall. 
425, 19 L. ed. 260; Noonan y. Braley, 
2 Blacks 4994017 ast ed. ua 7 Beanies 
Howland, 4 Wheat. 108, 4 L. ed. 526; 
Robinson vy. Campbell, 3 Wheat. 212, 
4 L. ed. 372; Hudson v. Wood, 119 
Fed. 764; Pratt v. Northam, 19 F. 
Cas. No. 11.376, 5 Mason 95. 

Ga.—Walker vy. Morris, 14 Ga. 323. 

Ill—Mahar v. O’Hara, 9 Ill. 424. 

Md.—Amelung y. Seekamp, 9 Gill 
& J. 468. 
sgn H.—Wells v. Pierce, 27 N. H. 

N. Y.—Walker vy. Walker, 82 N. Y. 
260, 8 AbbNCas 4386, 59 HowPr 476 
{aff 20 Hun 400]; Griffin v. Griffin, 47 
N. Y. 134; Boyd vy. Dowie, 65 Barb. 


237. 
S. C.—Mattison v. Mattison, 20 S. 
C. Eq. 387, 47 AmD 541. 
Tenn.—Ewell v. Sneed, 136 Tenn. 
602, 191 SW 131; Kelly v. Conner, 122 
Tenn. 339, 123 SW 622, 25 LRANS 
201; Green v. Allen, 5 Humphr. 170. 
In federal courts see supra § 6. 
70. U. S—Smith v. Burnham, 22 
F. Cas. No. 13,018, 2 Sumn. 612. 
Ill.—Fulton County vy. Mississippi, 
éete., R.-Co., 21, Til. 365; Mahar’ v. O7= 
Hara, 9° Ill.{ 424°" New.” York “Nat: 
Park Bank v. Halle, 41 Tll. A. 19 [aff 
440-11,’ 4137-29° NE 7277: 
Md.—Carroll vy. Waring, 3 Gill & J. 
491; Thompson vy. McKim, 6 Harr. & 
J. 302; Ringgold’s Case, 1 Bland 5. 
N. J.—National Docks, ete., R. Co. 
v. Pennsylvania R. Co., 54 N. J. Eq. 
167, 33 A 936 [rev on other grounds 
54 N. J. Eq. 647, 35 A 433]; Jones 
v. Davenport, 45 N. J. Ha. 77, 17 A 
570 [rev on other grounds 46 N. J. 


See also. 


Hg. «231, 19) A 22)%. Hitchcock \v- 
Rhodes, 42 N. J. Ea. 495, 8 A 317; 
Ratzer v. Ratzer, 29 N. J. Eq. 162; 
Schenck v. Conover, 13 N. J. Ea- 
S1-o West vo Paige, 9) oN) EG 
203. 
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jurisdiction so conferred is that of the English 
chancery,’ so far as is consistent with constitu- 
tional and statutory limitations,’? and subject to 
the limitations and precedents that accompany the 
same power in other courts exercising the same.”* 
In General. 
ciples of jurisdiction and rules of procedure de- 
rived from the English chancery have been vastly 
affected in many jurisdictions by the operation of 
These statutes are of two classes, the 
first operating directly by extending, limiting, or 
modifying such principles and rules,"* and the sec- 
ond operating indirectly by creating or altering 
In some states attempts have 


[§ 8] 2. Statutes—a. 


statutes. 


legal remedies.’® 


‘ N. C.—Runnion vy. Ramsay,:80 N.C. 
0. 

Wis.—Burrall v. Eames, 5 Wis. 260. 

[a] The English practice is not 
peremptory but merely advisory. 
Childress y. Harrison, 47 Ala. 556; 
Goodrich y. Goodrich, 44 Ala. 670; 
Nicks v. Rector, 4 Ark. 251; Ridgely 
v. Bond, 18 Md. 433. 

[b] House of lords.—In the court 
of errors and appeals of New Jersey, 
the practice of the house of lords in 
England has been substantially 
adopted. Southern Nat. Bank yv. Dar- 
ling, 49 N. J. Eq. 398; Newark, etc., 
R. Co. v. Newark, 23 N. J. Eq. 515, 
517 (where the court said: ‘‘In the 
absence of modifications arising from 
statute, or an established course of 
proceeding, the practice of this court 
is in conformity with that of the 
House of Lords. On all unsettled 
points this is the model to which 
we recur, With the exceptions just 
mentioned the established English 
routine is the law of this court; and 
such law is as obligatory, until al- 
tered by statute, as are any of the 
general principles of the common 
law’’). 

[ce] In Florida, Rev. St § 1425, 
provides that ‘‘in the absence of pro- 
visions of the law or rules of prac- 
tice of this state, the rules of prac- 
tice in the courts of equity of the 
United States, as prescribed by the 
Supreme Court thereof under the act 
of Congress of the 8th of May, 1792, 
shall be rules for the practice of the 
courts of this state when exercising 
equity jurisdiction; and when the 
rules of practice so directed by the 
Supreme Court do not apply, the 
practice of the courts shall be regu- 
lated by the practice of the High 
Court of Chancery of England.” See 
Bellamy v. Bellamy, 4 Fla. 242. 

71. Peo. v. Davidson, 30 ‘Cal. 379; 
Fox vy. Wharton, 5 Del. Ch. 200; 
Rutherford v. Jonés, 14 Ga. 521, 9 
AmD 655; Walker v. Morris, 14 Ga. 
323; Jones v. Dougherty, 10 Ga. 273; 
Lamb v. Harris, 8 Ga. 546; Williams 
v. McIntyre, 8 Ga. 34; Beall v. Fox, 
Sues 403; Smith vy. Everett, 50 Miss. 

[a] In states where equity juris- 
diction was formerly restricted (1) 
within specific statutory grants, later 
statutes conferring jurisdiction in 
general terms extend the equity 
powers of the court to those ex- 
ercised by courts of equity generally. 
McLarren v. Brewer, 51 Me. 402; Hurd 
v. Turner, 156 Mass. 205, 30 NE 1137; 
Billings y. Mann, 156 Mass. 203, 30 
NE 1136; Genet v. Delaware, etc., 
Canal Co., 6 LuzLegReg (Pa.) 73. (2) 
But it has also been held in Penn- 
sylvania that as there was in the 
early history of the colony a court 
of equity, followed by a long period 
when equity was administered only 
under iegal forms, the restoration of 
equity powers revived in many cases 
the powers formerly exercised by the 
colonial court, and that the act cre- 
ating that court must be resorted 
to to ascertain the restored powers. 
Walsh v. Leonard, 8 LuzLegReg 
(Pa.) 282. 


EQUITY 


ducts 
The prin- 
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cedure.®° 


72. Shenehon y. Illinois L. Ins. 
Coy, 100 TIE ALY 281)" Chanles vRiver 
Bridge v. Warren Bridge, 6 Pick. 
(Mass.) 376; Jones vy. Boston Mill 
seuey 4 Pick. (Mass.) 507, 16 AmD 


73. Matter of Farley, 91 Misc. 185, 
155 NYS 62. 

74. See statutory provisions; and 
Hughes y. Hannah, 39 Fla. 365, 22 
S 613; Kelly v. Conner, 122 Tenn. 
$39,123 SW, 622,25, LRANS 201, 

Particular classes of statutes see 
specific titles to which they relate 
such as: Creditors’ Suits §§ 6, 9-11; 
Injunctions [22 Cye 774]; Partition 
[380 Cye 170, 171]; Quieting Title [32 
Cye 1309 et seq]. 


75. See infra §§ 18-20. 
76. See statutory provisions. 
[a] In Alabama the first clause 


of Code § 602 was construed as em- 
bracing the original jurisdiction of 
chancery, and subsequent clauses all 
statutory extensions. Waldron vy. 
Simmons, 28 Ala. 629. 

{b] In Pennsylvania courts do not 
possess general chancery powers but 
exercise only such as have been con- 
ferred upon them by statute. Hog- 
sett v. Thompson, 258 Pa. 85, 101 A 


941. And see supra §'5. 
{c] In Tennessee Shannon Code 
§ 6109, extended the jurisdiction of 


the chancery court to all civil causes 
of action triable in the circuit court, 
except for injuries to person, prop- 


erty, or character involving un- 
liquidated damages. The words “all 
civil causes of action’ as used in 


the act have been construed to mean 
only those civil actions which could 
have originated in the circuit court; 
the purpose of the act being to give 
litigants the option of bringing suits 
in such cases either in the circuit 
court or in the chancery court. Swift 
v. Memphis Cold Storage Warehouse 
Co., 128 Tenn. 82, 158 SW 480; Sim- 


mons y. Leonard, 89 Tenn. 622, 15 
SW 444, 
77. Eggers v. Anderson, 63 N. J. 


Hq. 264, 49 A 578, 55 LRA 570; Le- 
noir v. Mining Co., 88 Tenn. 168, 14 
SW 378. 

[a] Procedure.—(1) Where such 
statute is silent as to the mode of 
proceeding, the court must be gov- 
erned by the established principles 
of law and equity. Hepburn’s Case, 
3 Bland (Md.) 95. .(2) But if the 
statute itself prescribes rules those 
must prevail as against general prin- 
ciples.: Seely. v. State,! 11. Oh.’ 501; 
Hier 496; Hampson y. State, 8 Oh. 

78. Smith v. Smith, 81 W. Va. 
V61, 1.765, 95 7SH 1199. 

“Any effort on the part of a court 
to employ an abrogated remedy, for- 
merly permitted to it by the common 
law or general equity jurisprudence, 


would be an act in excess of its 
jurisdiction.” Smith y. Smith, su- 
pra. 

79. .See generally Constitutional 


Law 12. C.. J. p ‘653. 

80. Hughes y. Hannah, 39 Fla. 365, 
22 S 613; State v. Gilbert, 126 Minn. 
95, 102, 147 NW 953 [cit Cyc]. Jack- 
son v. Nimmo, 3 Lea (Tenn.) 597. 


[§§ 7-9 


been made to define by statute the entire scope of 
equity jurisdiction.’® 
able jurisdiction of a court do not change the 
established principles according to which it con- 
its business.” 
remedy afforded by general equity jurisprudence 
denies to courts of equity power and jurisdiction 
to adopt and use it.*® 

b. Constitutionality of Statutes.79 
from cases involving constitutional guaranties of 
jury trial the courts have recognized a broad power 
in the legislatures to change the boundaries of 
equity jurisprudence as well as to regulate pro- 
Where the effect of a statute giving a 


Statutes enlarging the equit- 


Statutory abrogation of a 


Aside 


[a] Mlustrations.—(1) The legis- 
lature may direct the exercise of the 
injunction power in a new class of 
cases, to which the remedy is appro- 


priate. New Jersey Bd. of Health v. 
Diamond Mills Paper Co., 63 N. J. 
Has 131, . 51 Ax, A019. (2) It may 


prohibit the granting of injunctions 
in certain cases where they were for- 
merly allowed without invading a 
eenstitutional grant of jurisdiction 
in all cases in equity. Spreckels v. 
Hawaiian Commercial, ete., Co., 117 
Cal. 377, 49 P 3538. The following 
instances of added jurisdiction have 
also been upheld: (3) A statute au- 
thorizing the court of chancery to 
compel railroad companies to erect 
gates at crossings. Palmyra Tp. v. 
Pennsylvania R. Co., 62 N. J. Eq. 
601,50 A 369 “faff, 63; Nw Bq 193, 
52 A 1132]. (4) A statute giving 
chancery power generally to abate a 
public nuisance. State v. Murphy, 
71 Vt. 127, 41 A 1037. See also Nuis- 
ances [29 Cyc 1219]. (5) An act to 
secure the payment of laborers em- 


‘ployed upon works of public im- 
provement. Delafield Constr. Co. v. 
Sayre, 60 N. J. L. 449, 38 A 666. (6) 


An act to compel the determination 
of claims to estates in remainder. 
Haley v. Goodheart, 58 N. J. Eq. 368, 
44.A, 193 ‘[aff, 72° N. J. Eq. 953, 73 
A 1118]. (7) An act giving the at- 
torney-general the right to apply for 
an injunction against delinquent cor- 
porations, to aid the state in collect- 
ing its taxes. American Surety Co. v. 
Great White Spirit Co., 58 N. J. Eq. 
526, 48 A 579. (8) An act conferring 
jurisdiction on the chancery courts of 
all civil causes of action now triable 
in the circuit court, except for injuries 
to person, property, or character, in- 
volving unliquidated damages. Jack- 
son v. Nimmo, 3 Lea (Tenn.) 597. (9) 
A statute may grant an equitable 
remedy for a right acquired before 
its enactment, as the statute affects 
only the remedy and not the right. 
Hamlen v. Keith, 171 Mass. 177, 
NE 462; Rogers v. Ward, 8 Allen 
(Mass.) 3$87%,,.85 AmD “7100 (10) A 
statute providing under the drain 
laws that proceedings to establish 
drains shall be subject to review on 
eertiorari, is not invalid as deny- 
ing to the chancery court inherent 
jurisdiction granted by the constitu- 
tion, since chancery will not assume 
jurisdiction where a suitor has ade- 
quate remedy at law. Grandchamp 
v. McCormick, 150 Mich, 232, 114 NW 
80. (11) But where a statute seeks 
to create a right and to provide an 
equitable remedy, if the substantive 
portion is unconstitutional the rem- 
edial portion being incidental cannot 
be availed of for any purpose. Green 
v. Roane, 26 Ark. 15. 

{b] In Arkansas (1) the jurisdic- 
tion of courts of equity under the 
constitution is fixed and permanent, 
and their jurisdiction cannot be en- 
larged or diminished. German Nat. 
Bank, v. Moore, 116 Ark. 490, 173 
SW 401; Walls v. Brundidge, 109 Ark. 
250, 160 SW 230, AnnCas1915C 980; 
Gladish v. Lovewell, 95 Ark. 618, 130 
SW 579; Hester v. Bourland, 80 Ark. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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remedy in equity for what was formerly a legal 
demand is directly to defeat the right of trial by 


jury the statute is usually void.*t 


effect is merely incidental to the conferring of 
power to administer complete relief in equity, the 
So new rights, unknown 
to the common law, may be created, and provision 
made for their determination in the absence of a 
jury, without violating such a constitutional pro- 
vision ;°* but the mere change in the form of an 
action will not authorize the submission of common- 


legislation is sustained.’? 


145, 95 SW 992; Hempstead v. Wat- 
kins, 6 Ark. 317, 42 AmD ‘696. (2) 
But it is entirely within the province 
of the legislature to prescribe the 
procedure for the exercise of this 
Jurisdiction and to prescribe new con- 
ditions under which it may be exer- 
ecised. Marvel vy. State, 127 Ark. 595, 
193 SW 259. 

{c] In Illinois the legislature has 
no power, under the constitution, to 
deprive the circuit courts of ‘their 
equitable jurisdiction. Howell v. 
Moores, 127 Ill. 67, 19 NE 863. 

Federal equity jurisdiction as afe 
fected by state statutes see supra 
§ 6. See also infra § 17. 

81. McMillan vy. Wiley, 45 Fla. 
487, 33 S 998; Wiggins v. Williams, 
36 Fla. 637, 18 S 859, 30 LRA 1754; 
Davis v. Settle, 43 W. Va. 17, 26 SE 
3354 See generally Juries [24 Cyc 

Right to jury trial see Juries [24 
Cyc 100 et seq]. 

82. Brown vy. Solary, 37 Fla. 102, 
19 S 161; Capron y. Devries, 83 Md. 
220, 34 A 251. 

[a] Rule applied.—Code art 16 
§ 194, provides that, when a _ pur- 
chaser at a trustee sale refuses to 
complete the purchase, the trustee by 
bill or petition in equity may ob- 
tain a decree for a resale and for 
the payment by such purchaser of 
any excess of his bid over the price 
at the resale. This was held not to 
invade the right to jury trial and 
to be a proper enlargement of equity 
jurisdiction. Capron vy. Devries, 83 
Md. 220, 34 A 251. 

Retaining jurisdiction to afford 
complete relief see infra § 117-129. 

83. Hughes v. Hannah, 39 Fla. 
SOD 2a os. 6135 

84. Hughes v. 39 Fla. 
365,229 S613: 

[a] An act in regard to an equit- 
able remedy for ejectment (1) has 
been declared unconstitutional in so 
far as it undertakes to convert, or 
has the effect of converting, the rem- 
edy at law into an action cognizable 
in equity. Florida Internal Impr. 
Fund v. Gleason, 39 Fla. 771, 23 S 
539. (2) The right of trial by jury 
in proceedings according to_ the 
course of the common law, has ref- 
erence to legal rights and _ conten- 
tions, and not to equitable demands, 
enforced 
whether pertaining to the original 
or concurrent jurisdiction of that 
court. Hughes vy. Hannah, 39 Fla. 
365, 22 S 6138. (3) But a statute, ex- 
tending the jurisdiction of a court 
of equity to quiet titles to cases 
where the lands are unoccupied is 
not unconstitutional, as depriving 
defendant of the right to trial by 
jury, as such a constitutional pro- 
vision extends only to cases where 
by the common law trial by jury was 
customary, and at common law eject- 
ment did not lie where defendant was 
in possession. Grand Rapids, 
Sparrow, 386 Fed. 


85. Brown v. Kalamazoo. Cir. 
Judge, 75 Mich. 274, 284, 42 NW 
827, 13 AmSR 438, 5 LRA 226. _ 

“The functions of judges in equity 
cases in dealing with them is as well 
settled a part of the judicial power, 
and as necessary to its administra- 


- [(21.C. J.—3] 


Hannah, 


in a court of chancery, 


EQUITY 


But where such 


[§ 10] c. 
utes.8? 


tion, as the functions of juries in 
common-law cases. Our constitu- 
tions are framed to protect all rights. 
When they vest judicial power they 
do so in accordance with all of its 
essentials, and when they vest it in 
any court they vest it as efficient 
for the protection of rights, and not 
subject to be distorted or made in- 
adequate. The right to have equity 
controversies dealt with by equit- 
able methods is as sacred as the 
right of trial by jury. Whatever 
may be the machinery for gathering 
testimony or enforcing decrees, the 
facts and the law must be decided 
together; and when a chancellor de- 
sires to have the aid of a jury to 
find out how facts appear to such un- 
professional men, it can only be done 
by submitting single issues of pure 
fact, and they cannot foreclose him 
in his conclusions unless they con- 
vince his judgment.” Brown yv. Kala- 
mazoo Cir. Judge, supra. 

[a] In federal courts.—‘“If con- 
gress undertook ...to make the 
finding of a jury anything more than 
advisory to the chancellor, it would 
be held unconstitutional.” In re To- 
ledo, 73 Fed. 220, 224 (per Ricks, 
1D alae 

86. Hepburn’s Case, 3 Bland (Md.) 
95; Seely v. State, 11 Oh. 501, 12 
Oh. 496; Hampson v. State, 8 Oh. 
315; Commonwealth Bank y. Schuyl- 


a Bank, 1 Pars. Eq. Cas. (Pa.) 
87. See generally Statutes [36 


Cye 1102 et seq]. 

88. Iowa.—Brown v. Chicago, etc., 
R. Co., 82 NW 1003. 

Md.—Hepburn’s Case, 3 Bland 95 
(as to a special act). 

Mass.—Angell v. Stone, 110 Mass. 


54; Buck vy. Dowley, 16 Gray 555; 
Wheatland y. Lovering, 10 Gray 16; 
Whitney v. Stearns, 11 Metc. 319; 


Mitchell v. Green, 10 Metc. 101; At- 
taquin v. Fish, 5 Metc. 140; Fiske v. 
Slack, 21 Pick. 361; Holland v. Cruft, 
20 Pick. 361; Holland y. Dickinson, 
10 Pick. 4; Dwight v. Pomeroy, 17 
Mass. 303, 9 AmD 148; Tirrell v. Mer- 
rill, 17 Mass. 117. 

Mich.—Greenfield Tp. v. Norton, 111 
Mich. 53, 69 NW 95; Sheldon v 
Erskine, 78 Mich. 627, 44 NW 146; 
Norris v. Hill, 1 Mich. 202. 

Miss.—Farish v. State, 3 Miss 
826. 

Or.—King v. Brigham, 23 Or. 262, 
31 P 601, 18 LRA 361. 

Tenn.—Cheatham v. Pearce, 89 
Tenn. 668, 15 SW 1080; Saudek v. 
Nashville, ete. Turnp. Co., 3 Tenn. 
Ch. 473. 

W. Va.—Summers County v. Mon- 
roe County, 43 W. Va. 207, 27 SH 
307; Livey v. Winton, 30 W. Va. 
554, 4 SE 451. 

[a] Particular statutes—(1) A 
statute conferring jurisdiction in 
equity in all ‘‘cases in which there 
are more than two parties having 
distinct rights or interests, which 
cannot be justly and definitely de- 
cided and adjusted in one action at 
the common law” has been held to 
require the elements of a bill of 
interpleader and not to embrace 
cases where a judgment at law would 
not expose a party to litigation by 
a third person. Angell v. Stone, 110 
Mass. 54, 55; 


Attaquin vy. Fish, 5 


[21 C.J.] 33 


law rights to a court in which ‘no provision is made 
to secure a trial by jury.%4 
tional provisions the legislature may not enforce 
a jury trial in a distinctly equitable suit.25 Special 
acts authorizing a proceeding in equity in a par- 
ticular matter have been sustained.®¢ 

Construction and Operation of Stat- 
Statutes creating or extending equitable 
rights or remedies have generally received a strict 
construction.®® But this rule is not without excep- 
tion.*® Statutes abridging the jurisdiction of courts 


Under some constitu- 


Metc. (Mass.) 140. (2) A _ statute 
conferring jurisdiction in equity “in 
all matters concerning nuisances 
where there is not a plain and ade- 
quate remedy at law’ (Comp. L. 11, 
218) was held not to enlarge the 
chancery jurisdiction, which was con- 
fined to the prevention of irrepar- 
able injury and preventing oppressive 
‘litigation and multiplicity of suits. 
Norristiv.” eta Michi"202. 0 G3) eas 
statute giving the court of chancery 
jurisdiction of all civil causes of ac- 
tion heretofore triable in the circuit 
court, does not give the court of 
chancery exclusive, but merely con- 
current, jurisdiction. Swift v. Mem- 
phis Cold Storage Warehouse Co., 128 
Tenn. 82, 158 SW 480. (4) Statutes 
giving jurisdiction in equity to as- 
certain and fix boundaries where they 
have become confused or uncertain 
are held to extend the chancery juris- 
diction,,as conferring authority in-' 
dependent of any equity superin-' 
duced by acts of the parties. King 
Ve Brigham," 23°Or) 26202 '3tt=P 60mm) 
18 LRA 361; Washington Co. v.| 
Matteson, 11 R. I. 550. (5) But in 
the former case it was held not to 
permit the trial of titles when 
brought in issue. King y. Brigham, 
supra. | 

{b] In West Virginia Code (1906) 
ec 126 §§ 5, 6, has been held not to 
convert defenses cognizable at law 
before its enactment into matters 
cognizable in equity. That statute 
does not enlarge the jurisdiction of 
equity courts. Mylius vy. Massillon 
Engine, etc., Co., 70 W. Va. 576, 74 
SE 728 [disappr Jarrett v. Goodnow, 
39 W. Va. 602, 20 SE 575, 32 LRA 
321]; Prewett v. Citizens’ Bank, 66 
W. Va. 184, 66 SE 231, 135 AmSR 
1019; Black v. ‘Smith, 13 W. Va. 780. 

89. See cases infra this note. 

{a] Dlustrative exceptions.—(1) 
A statute giving jurisdiction of suits 
between joint owners of personal 
property relative to such property 
(Rev. L. [1902] c¢ 159 § 8) applies 
to cases where:the property be- 
longed to two or more in undivided 
shares and is not limited to technical 
joint tenancy. Haven y. Haven, 181 
Mass. 573, 64 NE 410. (2) A statute 
giving jurisdiction in equity extends 
to cases where plaintiff has an ade- 
quate remedy at law. Freeman v. 
Guion, 19 Miss. 58; Ruffin v. Commer- 
cial Bank, 90 Va. 708, 19 SE 790. And 
see infra §14 note 18. (3) But un- 
der a statute conferring jurisdic- 
tion in equity “to hear and deter- 
mine all cases of encroachments upon 
the public highways” .the court will 
not in the absence of special circum- 
stances assume jurisdiction, as an 
adequate remedy at law is also pro- 
vided. Greenfield Tp. v. Norton, 111 
Mich. 53, 69 NW 95. (4) A statute 
(Pub. L. [1895] p 462) gave equity 
jurisdiction under certain circum- 
stances to make provision for the 
crossing of railroads at grade outside 
the limits of cities. It was held 
that where the crossing was to be 
within the limits of a city the court 
would by consent of parties take 
jurisdiction and determine the mat- 
ter on the same principles as if the 
ease fell within the act. Jersey City, 
etce., St. R. Co. v. New York. etce., 
Re Goj62 IN) Ji Ha. 390; 3" A 709. 


34 [210,J.] 


of equity are likewise strictly construed.°° General 
equitable principles will not be extended for the 
purpose of bringing a case within a legislative 
grant.®! When, however, equity jurisdiction is con- 
ferred over a particular subject, such jurisdiction 
includes with respect to that subject all, the powers 
of courts of chancery.°2 The creation by statute 
of a new equitable remedy does not it seems ex- 
clude a remedy already existing by virtue of a 
statute conferring general equity jurisdiction, which 
is not repealed or amended.®? While a right may 
be enforced under a statute giving equity juris- 
diction, passed after the acquisition of the right,°* 
such an act confers no jurisdiction over bills filed 
before the act was passed,®> or after its passage 
and before it took effect.°* Nor does a court have 
jurisdiction of a contract made previous to the 
passage of such an act.®°? The legislature may be 
presumed to have used words,as generally under- 
stood in equity proceedings.®® 


EQUITY 


TSS 10412" 


Jurisdiction.°® Technically, jurisdiction is the power 
to hear and determine the subject matter in con- 


_troversy between the parties to a suit, and juris- 


diction as thus defined does not mean simply juris- 
diction of a particular case but jurisdiction of 
the class of cases to which the particular case 
belongs. It is common, however, to speak of juris- 
diction in equity or the jurisdiction of a court of 
equity as not relating to the power of the court 
to hear and determine a cause, but as relating to 
whether it ought to assume the jurisdiction and 
hear and decide the cause.? This distinction is 
important and ‘should not: be lost sight of.* 

[§ 12] ©. Discretion in Exercise of Jurisdic- 
tion. The decree of a chancellor is always a mat- 
ter of grace and never the absolute right of a liti- 
gant.4 The propriety of affording equitable relief 
rests in the sound discretion of the court,> to be 
exercised according to the circumstances and ex- 
igencies of each particular case. Of course this 


[§ 11] B. Distinction between Power and | discretion is not an arbitrary one, but must be 
(5) A statute investing courts of |50 NE 462. ‘jurisdiction,’ in the sense of power 
equity with power, as guardians of 95. Buck v. Dowley, 16 Gray/|residing in the court, may be ap- 
infants, to sell their real estate is| (Mass.) 555; Livey v. Winton, 30] plied to courts of equity as well as 
highly remedial, and upon familiar | W. Va. 554, 4 SE 451. to any other tribunals; that with 
principles must receive a liberal con- 96. "Wheaton v. Lovering, 10 Gray | this signification an equity court has 
struction to give effect to the inten-| (Mass.) 16. no jurisdiction to try a_ criminal 


tion of the legislature and enhance 
the remedy. Rhea vy. Shields, 103 
Va. 305, 49 SE 70. ‘ 

{[b] In Pennsylvania, (1) owing 
perhaps to the inadequacy of the 
early grants of power, such statutes 
have received a very liberal construc- 


et seq]. 
97. 


98. 
89 A 194. 


Retroactive operation of statutes 
generally see Statutes [36 Cyc 1201 


Manning v. Gloucester Fifth 
Parish, 6 Pick. (Mass.) 6. 
Tarbox v. Tarbox, 111 Me. 374, 


cause; that this strict meaning is not 
always given to the term ‘equity 
jurisdiction’ as it is ordinarily used, 
and that when ordinarily speaking 
of the equity jurisdiction, we do not 
thereby refer to the general power 
inherent in a court to decide a con- 


tion. Mortland v. Mortland, 151 Pa. 99. Jurisdiction defined see Courts| troversy at all.” Miller v, Rowan, 
593, 25 A.150; Brush Electric Co.’s | §.13. : 251 Ill. 344, 349, 96 NE 285. 
App., 114 Pa. 574, 7 A 794; Bier- 1. Miller v. Rowan, 251 Ill. 344, 3. Tonnele v. Wetmore, 195 N. Y.- 
bower’s App. 107 Pa. 14; Kirk-|96 NE 285; O’Brien v. Peo., 216 Ill. | 436, 88 NE 1068; Parmeter y. Bourne, 
patrick v. McDonald, 11.-<Pa. 387;] 354, 75 NE 108, 108 AmSR 219, 3|8 Wash. 45, 35 P 586, 757. 
Wesley Church y. Moore, 10 Pa. 273;| AnnCas 966; Peo. v. Kizer, 151 Ill. “This distinction, while clearly 


Kelly v. Nypano R., etc., Co., 23 Pa. 
Co. 177. (2) Thus an act conferring 
power to prevent or restrain. the 
commission of acts contrary to law} Wis. 
and prejudicial to the interests of | 779. 
the community or the rights of in- ee 
dividuals was held to authorize an 


Miller v. 


A. 6; International Paper Co. vy. Bel- 
lows Falls Canal Co., 91 Vt. 3590, 100 
A 684; Wadhams Oil Co. v. Tracy, 141 
150,, 123 “NW. 785; 


Rowan, 


pointed out in the best works on 
equity jurisprudence, has not always 
been observed in judicial opinions; 
and the expression ‘jurisdiction’ has 
been used when the writers meant 
only to inquire whether the facts 


18 AnnCas 
251 Ill. 344, 


injunction to prevent repeated tres- 
passes (Grubb vy. Grubb, 9 LancBar 
(Pa.) 109), (8) and to give jurisdic- 
tion over municipal corporations 
grossly abusing their privileges (Hill 
v. Kensington, 1 Pars. Eq. Cas. (Pa.) 
501). See also Johnson vy. De Camp, 
3 LuzLegObs (Pa.) 38. (4) But juris- 


diction will not be assumed by foreed. 


construction, especially where a stat- 
utory remedy is at all adequate. 
Bruce vy. Jennings, 1 LegOp (Pa.) 


33. 

90. Chapman vy. American Surety 
Go,, 261. 111, 594, 104 NE 247 . [rev 
181 Ill. A. 146]; Buck v. Dowley, 16 
Gray (Mass.) 555; Attaquin v. Fish, 
5 Mete. (Mass.) 140; Black vy. Boyd, 
50 Oh. St. 46, 38 NE 207. 

91. See cases infra this note. 

[a] Rule applied.—(1) Where 
jurisdiction had been granted in mat- 
ters involving trusts, but not in 
cases of fraud, the court will not 
by treating one guilty of fraud as 


a trustee assume jurisdiction. Whit- 
ney v. Stearns, 11 Metc. (Mass.) 
319; Mitchell v. Green, 10 Metc, 


(Mass.) 101. (2) But when jurisdic- 
tion exists on other grounds the court 
will consider and determine a ques- 
tion of fraud incidentally arising. 
Holland v. Cruft, 20 Pick. (Mass.) 
821. (3) Where jurisdiction is given 
on the ground of fraud, the court 
wil] not extend the term by construc- 
tion for the purpose of assuming 


jurisdiction. Galvin v. Shaw, 12 Me. 
454, 
92. Jones y. Boston Mill Corp., 4 


Pick. (Mass.) 507, 16 AmD 358. 

93. Jordan v. Everett, 93 Tenn. 
390, 24 SW 1128. 

94, Hamlen y. Keith, 171 Mass. 77, 


96 NE 285; Scott v Whitlow, 20 Ill 
310; Weaver v. Toney, 107 Ky. 419, 
54 SW.-732, 21-KyL. 1157, 560 LRA 
105; Wadhams Oil Co..v. Tracy; 141 
pies 150, 156, 123 NW 785, 18 AnnCas 
“A court may have jurisdiction of 
a particular subject matter, but by 
settled’ judicial policy ought not .to 
exercise it.’ Harrigan y. Gilchrist, 
121 Wis. 127, 228, 99 NW 909. 
“Courts of equity have a very large 
jurisdiction in the sense of power it- 
self. They have an important secon- 
dary jurisdiction to determine when 


they ought and when they ought not' 


to use that power. Power is given 
in very broad field, coupled with a 
very broad discretion as to when and 
when not to use it.” Wadhams Oil 
Co. v. Tracy, supra. 

“In many cases the question of 
jurisdiction is considered as distinct 
from that of power. We often find 
the jurisdiction denied, where the 
power exists, but ought not to be 
exercised, and in this sense is the 
word jurisdiction usually used, when 
applied to courts of chancery. Where 
there is a want of power, the decree 
is void collaterally, but where there 
is said to be a want of jurisdiction 
merely, it is only meant that it 
would be erroneous to exercise the 
power, and the decree would be re- 
versed on appeal. It means a want 
of equity, and not a want of power.” 
Curtiss v. Brown, 29 Ill. 201, 231. 

[a] “Mr. Pomeroy, in his work on 
Equity Jurisprudence, (vol. 1, ‘sec 
129) points out that. fact that the 
term ‘equity jurisdiction’ is used in 
contradistinctica to jurisdiction in 
general and to common law juris- 
diction in particular; that the term 


before the court presented a case for 
the proper exercise of the power of 
a court of equity.’ Peo. v. McKane, 
78 Hun 154, 28 NYS 981. 

“There are, I apprehend, very few 
cases in which that position [that 
the decree is void for the want of 
power] could be affirmed in respect 
to a court possessing general juris- 
diction in law and equity, on grounds 
relating to the subject matter of a 
controversy.” Bangs v. Duckinfield, 
LS-NerY.. 092, 596, 

4. Goldschmidt Thermit Co. v. 
Primos Chemical Co., 216 Fed. 382. 

5. U.-S.—Sullivan v. Portland, etc., 
Ri kCoy,y 94. Une Sie806, 42 til wediese 4: 
Boyce v. Grundy, 3 Pet. 210, 7 L. ed. 
655; Mutual L. Ins. Co. v. Pearson, 
114 Fed. 395. ; 
ye C.—Bride v. Reeves, 40 App. 
195 


N. Y.—Tonnele yv. Wetmore, 
N. Y. 436, 88 NE 1068 [aff 124 App. 
Div. 686, 109 NYS 349]; Leslie v. 
Lorillard, 110 N. Y. 519, 18 NE 363, 
1 LRA 456; Springport v. Teutonia 
Sav. Bank, 75 N. Y. 397; Goddard v. 
The American Queen, 44 App. Div. 
454, 61 NYS 133. 

Pa.—Brush Electric Co.’s App., 114 
Pa. 574, 7 A 794; Corbe v. Burkert, 
83 Pa. Super. 317. 

Wis.—State yv. Duluth St. R. Co, 
153 Wis. 650, 142 SW 184; Johnson 
v. Swanke, 128 Wis. 68, 107 NW 481, 
5 LRANS 1048, 8 AnnCas 544, 

See also infra § 19. 

“A court of equity acts only when 
and as conscience commands.” De- 
weese v. Reinhard, 165 U. S. 386, 390, 
17 SCt 340, 41 L. ed. 757. 
rag D. C.—Bride v. Reeves, 40 App. 

Minn.—Laythe v. Minnesota Loan, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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exercised in accordance with the fixed principles and 
precedents of equity jurisprudence.” 


circumstances, judicial discretion 


becomes judicial duty to grant it:8 


which equity should bestow then 
of nght.° 


remedy at law.!° 
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etc., Co., 101 Minn. 152, 112 NW 65. 

N. J.—Daab v. New York Cent., 
OCLC a CO. wOLUNe ne, Lids 459. 62 2A 
449; Bellingham y. Palmer, 54 N. J. 
Hq. 136, 33 A199. 

N. Y.—Springport y. Teutonia Sav. 
Banks Ney noo te 

Wis.—lIllinois Steel Co. v. Schroe- 
der, 133 Wis. 561, 113 NW 51, 126 
AmSR 977, 14 LRANS 239. 

7. Cullman Property Co. v. H. H. 
Hite Lumber -Co.,” (Ala) T'S, B74 
Bride vy. Reeves, 40 App. (D. C.) 473; 
Chandler vy. Bennett, 3 Montg. Co. 
(Pa.) 67. See also supra §§1, 2. 

[a] “ord Redesdale’s statement 
of it [the rule] in Bond vy. Hopkins, 
1 Sch. & L. 413, 429, has been adopted 
by eminent text-writers as being so 
accurate and clear as to leave lit- 
tle or no room for improvement: 
‘There are certain principles, on 
which courts of equity act, which are 
very well settled. The cases which 
occur are various; but they are de- 
cided on fixed principles. Courts of 
equity have, in this respect, no more 
discretionary power than courts of 
law. They decide new cases as they 
arise by the principles on which 
former cases have been decided, and 
may thus illustrate or enlarge the 
operation of those principles; but the 
principles are as fixed and certain as 
the principles on which the courts of 
common law proceed.” Harrigan v. 
Gilchrist, 121 Wis. 127, 235, 99 NW 
909. 


8  Knikel v. Spitz, 74 N. J. Ea. 


Deion), Aw 992s Goadard— tv.) Che 
American Queen, 44 App. Div. 454, 
61 NYS 133. 


_ 9. Cullman Property Co. v. H. H. 
Hitt Lumber Co., (Ala.) 77 S 574. 

10. Keelikolani vy Robinson, 2 Ha- 
waii 436; Daab v. New York Cent., 
etc, RR: Co; 70 N. J. Ha. -489, 62 A 
449; Leslie v. Lorillard, 110 N. Y. 
519, 18 NE 363, 1 LRA 456. See also 
infra § 117 et seq. 

11. Colo.Meldrum v. Meldrum, 
15 Colo. 478, 24 P 1083, 11 LRA 65. 

TIll—Fienhold v. Babcock, 275 Ill. 
282, 113 NE 962; Williamson v. War- 
field, 136 Ill. A. 168 [aff 233 21ll. 487, 


84 NE 706]. ; 
N. J.—Palmer v. Palmer, 34 N. J, 
Eq. 550, 95 A 241; Earle v. Ameri- 


can: Sugar Refining Co., 74 N. J. Eq. 
751, 71 A 391; Vanderbilt v. Mitchell, 
72 N. J. Eq. 910, 67 A 97, 14 LRANS 
304; Van Duyne v. Vreeland, 12 N. J. 
Eq. 142. 

N. Y.—Saratoga County v. Deyoe, 
77 N. Y. 219, 57 HowPr 134; Merri- 
hew v. Parrott, 168 App. Div. 704, 
154 NYS 747; Drucklieb y. Harris, 
155 App. Div. 83, 140 NYS 60 [rev 
on other grounds 209 N. Y. 211, 102 
NE 599]; Callender v. Callender, 53 
HowPr 364. ; 

Tenn.—Fine v. Lawless, 139 Tenn. 
160, 201 SW 160, LRA1918C 1045. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 234, .99 NW, 909. 

“The jurisdiction ‘of a court of 
equity does not depend upon the mere 
accident whether the court has, in 
some previous case or at some dis- 
tant period of time, granted relief 
under similar circumstances, but 
rather upon the necessities of man- 


; But the court frequently has, and ex- 
ercises, a discretion either to retain jurisdiction 
and afford relief or to remit the parties to their 


D. Effect of Absence of Precedents. 
The absence of precedents, or novelty in incident, 
presents no obstacle to the exercise of the juris- 
diction of a court of equity.1! It is the distinguish- 
ing feature of equity jurisdiction that it will apply 


EQUITY 


Under some 
to grant relief 
The gracé 
becomes matter | dence.1% 
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diction—a. 


generally stated 


kind, and the great principles of 
natural justice, which are recognized 
by the courts as a part of the law 
of the iand, and which are applicable 
alike to all conditions of society, all 
ages, and all people. . Where it 
is clear the circumstances of the case 
in hand require an application of 
those principles, the fact that no 
precedent can be found in which re- 
lief has been granted under a similar 
state of facts is no reason for re- 
fusing it.’ Dodge y. Cole, 97 Il. 338, 
364, 837 AmR 111 [quot Gavin v_ Cur- 
tin, 171 Ill. 640, 647, 49 NE 523, 40 
LRA 1776; Williamson v. Warfield, 
CLC WCOse do Oral lp rAsslOSemh Te de 

“The power to make precedents 
has not been exhausted, and when 
there exists a condition that needs 
an adequate remedy, then the Chan- 
cery Court, the protean tribunal 
which is supposed to respond to the 
social needs of the people for the 
purpose of affording remedies and 
protecting rights, should not hesi- 
tate to consider itself vested with 
the power to restrain and prohibit.” 
state vy. Anderson, 6 Tenn. Civ. A. 1, 


{a] “Chancellor Cottenham, in 
Wallworth v. Holt, 4 Myl. & C. 619, 
18 EngCh 619, 41 Reprint 238, said: 
I think it the duty of this court 
[meaning equity] to adapt its prac- 
tice and course of proceeding to the 
existing state of society, and not by 
too strict ‘an adherence to forms and 
rules, established under different 
circumstances, to decline to adminis- 
ter justice, and enforce rights for 
which there is no other remedy.’” 
Vanderbilt v. Mitchell, 72 N. J Eq. 
910, 923, 67 A 97, 14 LRANS 304. 

“Tf, before a court of equity could 
take jurisdiction of a principal sub- 
ject, complicated by numerous inci- 
dental matters germane thereto, it 
were always obliged to test its au- 
thority by p-’ecedent, in any other 
sense than to refer thereto as illus- 
trative of principles to be applied, it 
would often find itself incompetent to 
settle a controversy without a multi- 
plicity of suits or to grant relief at 
all adequate to the nature of the 
ease. The scope of equity jurisdic- 
tion is by no means closely fenced 
about by precedent. If it were, there 
could be no further development to 
meet new conditions as they arise. 
Certain principles in equity jurisdic- 
tion are established, and dominate in 
the administration of justice in that 
field with as much certainty as do 
principles upon the law side, so to 
speak, of the court. But mere pre- 
cedents are of no avail except to 
illustrate the extent. to which prin- 
ciples have been applied. The text- 
writers disagree, in some respects, in 
the manner of stating this, but are 
in harmony in this: While new prin- 
ciples are not to be added to those 
long established for the government 
of equitable remedies, the rules, not 
the precedents, are to control. There 
js no-vitality in: precedents; there is 
in rules. They are susceptible of 
expansion along every line necessary 
to reach new conditions. The in- 
genuity of man in devising new 


E. Adequate Remedy at Law—1. 
of Remedy at Law as Ground and Limit of Juris- 
General Rules. 
historical development of the court of chancery,!* 
equity has jurisdiction generally in cases of rights 
recognized and protected by the municipal juris- 
prudence, where an adequate remedy cannot be 
had in the courts of common law.15 


[2UOas.1° 295 


settled rules to unusual conditions and mold its 
decrees so as to do equity between the parties.?? 
But while this is true, yet the facts of the case 
must come within some head of equity jurispru- 


Lack 
As indicated by the 


§ The rule is 
in negative form that equity will 


forms of wrong cannot outstrip such 
development. In all situations and 
under all circumstances, whether new 
or old, the principles of equity will 
point the way to justice where legal 
remedies are infirm. Precedents will 
be a constant guide, but never a bar. 
Where a new condition exists, and 
legal remedies afforded are inade- 
quate ‘or none are afforded at all, the 
never-failing capacity of equity to 
adapt itself to all situations will be 
found equal to the case, extending 
old principles, if necessary, not 
adopting new ones, for that purpose.” 
Harrigan v. Gilchrist, supra. 

12. Drucklieb vy. Harris, 155 App 
Div. 83, 140 NYS 60 [rev on other 
grounds 209 N. Y. 211, 102 NE 599]. 

13. Palmer v. Palmer, 84 N. J. Ea. 
550, 95 A 241; Earle v. American 
Sugar Refining Co., 74 N. J. Eq. 751, 
TILA 39.1, 

14. See supra § 2. 

15. U.S.—Dr. Miles Medical Co. v. 
Marky te, |CO.5220 Us. Sesdvs. sl SOE 
376, 55 L. ed. 502; Ex p. Young, 209 
WS. 123,128 SCt 441,752, bh eal, 714, 
13 LRANS 932, 14 AnnCas 764; 
Wright yv. Barnard, 233 Fed. 329; 
American Surety Co. v. Mills, 232 
Fed. 841, 147 CCA 35; Illinois Surety 
Co. v. U.S., 226. Hed. 665, 141° CCA 
421; Lykins vy. Chesapeake, etce., R. 
Co., 209 Fed. 573, 126 CCA 395; Wil- 
mington City R. Co. v. Taylor, 198 
Fed. 159; Warren Bros. Co. v. Mont- 
gomery, 172 Fed. 414; Burt v. Cum- 
berland Coal, etc., Co., 159 Fed. 905, 
87 CCA 85; Utz v. Wolf, 159 Fed. 696, ° 
86 CCA 564; Onslon County y. Toll- 
man, 145 Fed. 753, 76 CCA 317; Percy 
Summer Club vy. Astle, 145 Fed. 53 
[aff 163 Fed. 1, .90 CCA 527]; West- 
ern Union Tel. Co_ y. Pittsburg, etc., 
R. Co.,. 1387 Fed. 435. 

Ala.—Cullman Property Co. v. H. 
Pea elitie: poli bern Ong Lilie Someta 
Smith v. Roney, 182 Ala. 540, 62 S 
753; Manfredo vy. Manfredo, 182 Ala. 
247, 62 S 522; Gulf Compress Co. v. 


Jones Cotton Co. 157 Ala. 32, 247-8 
251; Gulf Red Cedar Cov. Cren- 
shaw, 138 Ala. 134, 35 S 50. 


Cal.—Swan v. Talbot, 152 Cal. 142. 
94 P 238, 17 LRANS 1066; Christin v. 
Clark, 36 Cale A.; 714, 173 P 109. 

Colo.—Gordon Tiger Min., etc., Co. 
v. Brown, 256 Colois 301,138 Pe bt. 
Canon City v. Manning, 43 Colo. 144, 
95 P 537, 17 LRANS 272; Williams 
v.,.Routt County, 37, ‘Colo 155). 84-P 


1109. 
D. C.—Lyon v. Russell, 41 App. 
bd 4:4, Bride. vi. Baker 3i-) Apps zouls 


Washington Nat. Bldg., etc., Assoc. v. 
Conley, 31 App. 439; Eclipse Bicycle 
Co. v. Farrow, 16 App. 468. 
Ga.—Massengale v. Hodgson, 148 
Ga. 97, 95 SE 975; Toomer v_ War- 
ren, 123 Ga. 477, 51 SE 393; Fleming 
v. Blosser Printing Co., 118 Ga. 86, 
44 SE 805. 
Ida.—Coleman vy. Jaggers, 12 Ida. 
H. W. Gossard 


125, 85 P 894, 118 AmSR 207. 
Ill.—DeGrasse_ v. 

Co., 152 Ill. A. .58; Rhoten v. Baker, 

104 Ill. A. 653; Hahn v. Gates, 102 Ill. 

A. 385; Lanzit v. J. W. Sefton Mfg. 

Cop. 83 AY 168% (reve von yother 


grounds 184 Ill, 326, 56 NE 393, 75 
AmSR 171]... _ y i 
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not entertain jurisdiction where there is an ade- | quate remedy at law,!® unless it is shown that there 


hae .—Anderson y. Mt. Sterling Tel. 

Se SW 1119, 27 KyL 868; Darnall 
. tence. 72 SW 1108, 24 KyL 2099; 
Mattingly v. Corbit, 7 B. Mon. 276. 

Md.—Whitman v. United Surety 

Co., 110 Md, 421, 72 A 1042; Webb v. 
Ridgely, 38 Md. 364. 
» Mass.—Berry v. Friedman, 192 
Mass. 131, 78 NE 305; Mesisco v. 
Giuliano, 190 Mass. 352, 76 NE 907. 
' Mich.—Long Point Dev. Assoc, v. 
McIntosh, 193 Mich. 567, 160 NW 662; 
Traders’ Bank v. Fraser, 162 Mich. 
815, 127 NW 291; Wheeler vy. Ocker, 
ete., Mfg. Co., 162 Mich. 204, 127 NW 
332; Ewing v. Lamphere, 147 Mich. 
659, 111 NW 187, 118 AmSR_ 563; 
Hamilton v American Hulled Bean 
Co., 148 Mich. 277, 106 NW 731; Gott 
v. Hoschna, 57 Mich. 413, 24 NW 123; 
Rowland v. Doty, Harr. 2 

Miss.—Enochs vy. Mississippi Bank, 
ete., Co., 87 Miss. 325, 39 S 529, 113 
AmSR 443. 

Mo.—Engel v. Powell, 154 Mo. A. 
233, 134 SW 74. 

Mont. —Raymond v. Blancgrass, 36 
Mont. 449, 93 P 648, 15 LRANS 976. 

Nebr.—Wardell  v. Wardell, 71 
Nebr. 774, 99 NW 674. 

Nev.—Connery v. Swift, 9 Nev. 39. 

N. J.—Kiernan v. Jersey City, 76 
Ne de Hig, 114, 74 A. 139s Baltimore, 
etc., R. Co. v. Bouvier, 70 N. J. Eq, 
158, 62 A 868; Jersey City, etc. St. 
R. Co. v. New York, etc., R. Co., 62 
N. J. Eq. 390. 53 A 709; Hannon v: 
Christopher, 34 N. J. Eq. 459. 

N. Y.—Avery v. Equitable lL. 
Assur.) Co, JIT, Nie Ya. 451; .23 -NE- 3 
[rev 52 Hun 892, 5 NYS 2781; Min- 
furn “ve Warners” Dede". 'CO.03 New Ye 
498; Brady v. McCosker, 1 N. Y. 214, 
How. Av Cas.. 480) path. Barbs eh. 
829]; Brookville Granite Co. v. Latty, 
83 Misc. 884, 144 NYS 1042. 

N. C.—Moore v. Rankin, 172 N. C. 


599, 90 SE 759. 
Oh.—Piatt y. St. Clair, 6 Oh. 227, 


Wright 261; Darlington Brick, etc., 
Co. v. Schatzinger, 16 Oh. Cir. Ct, 
N.S. 356. 


Or.——Butson y. Misz, 81 Or. 607, 160 
P 530; State v. Warner Valley Stock 
Co., 56 Or. 283, 106 P 780, 108 P 861; 
Hall v. Dunn, 52 Or. 475, 97 P 811, 
25 LRANS 193; Union Power Co. v. 
Lichty, 42 Or 563, 71 P 1044. 

Pa.—McTighe v. Schwartz, 223 Pa. 
277, 72 A 630; Wetherill v. Galla- 
gher, Oil, Aeiy EAU CUD LN, Ckegy S1Git 
AmSR 575; Pennsylvania R. Co. Vv. 
Bogert, 209 Pa. 589, 59 A 100; Brush 
Blectric Co.’s App., 114 Pa. 574, rN 
794; Bierbower’s App., 107 Pa. 14; 
Corbe v. Burkert, 33 Pa. Super. 317; 
Wilmsen vy. Rehfuss, 16 Pa. Dist. 871; 
Pennsylvania R Co. v Philadelphia 
County, 16 Pa. Dist. 723; Hooper, etc., 
Co. v. Ebel, 16 Pa. Dist. 271; Graver 
v. Dodson Coal Gorn wana. Dist. 546, 
20 Pa. Co. 529; Haton v. Wastern 
Bldg., etce., Assoc., 7 Pa. Dist. 440; 
Gentral Printing, ete. House v, 
Gross; 38 Ra. Co. 21; Watson, v, 
Cather, 30 Pa. Co. 527; Ginsberg v. 
Rubinowitz, 20 Pa. Co, "230; Virginia 
Bank y. Adams, 1 Pars. Eq. Cas. 534. 

Tex._—Supreme Lodge F. U_ A. v. 
Ray, (Civ. A.) 166 SW 46. 

WwW. Va.—Nuzum vy. Nuzum, 77 W. 
Va. 202, 87 SE 463; Peterson y. Hall, 
57 W. Va. 535, 50 "SE 608. 

Wis. —Bannen vy. Kindling, 142 Wis. 
613, 126 NW 5; Harrigan v. Gilchrist, 
Aa le ON VIS PAT ‘99 NW 909 

Eng.— Curtis vy. Curtis, 2 Bro. Ch. 
620, 29 .Reprint 342; Manaton v. 
Squire, Freem. 26, 22 Reprint 1036; 
Agar v. Fairfax, 17 Ves. Jr. 533, 34 
Reprint 206; Carlisle Corp. v. Wilson, 
13-Ves’ Jr, 276, 33 Reprint 297. 

“The want of an adequate remedy 
at law ‘constitutes the very cradle of 


equity.’”’ Raymond vy. Blancgrass, 
36 Mont. 449, 466, 93 P 648, 15 
LRANS 976. 


“Tt was largely for the purpose of 
supplying such omissions in legal 
machinery, and preventing them from 


becoming the means or occasion of 
injustice,-that courts of equity were 
instituted.” Wardell vy. Wardell, 71 
Nebr. 774, 776, 99 NW 674 

[a] Sole test of equity jurisdic- 
tion —“‘The absence of a plain and 
adequate remedy at law affords the 
only test of equity jurisdiction, and 
the application of this principle to a 
particular case, must depend alto- 
gether upon the character of the 
case, aS disclosed in the pleadings.” 
Watson vy. Sutherland, 5 Wall. (U. 8.) 
74, U9 CLS le. wed. 580. 

le. 'U. S.—Dill v. Ebey. 229 U.S. 
199, 338 SCt 620, 57 L. ed. 1148; Boise 
Artesian Hot, etc., Water Co. v. 
Boise City, Calrioe Ss 276, 29 SCt 426, 
53 L. ed. 796; U. S. v. Bitter Root 
Dev. Co., 200 U. S. 451, 26 SCt 318, 
50 L. ed. 550; Southern Pac. R. Co. 
200 U. S 341, 26 SCt 296, 
507; Buzard v. Houston, 
WIG is Slap "352, 7 SCt 249, 30 1. 
ed. 451; Hipp v. Babin, 19 How. 271, 
15 L. ed. 633; U. S. v. Midway North- 
ern Oil Co., 232 Fed. 619; Simpson 
v. Western Hardware, etc., Co., 227 
Fed. 304; Goldschmidt Thermit Co. 
v. Primos Chemical Co., 225 Fed 
769; Corsicana Nat. Bank v. John- 
son, 218 Fed. 822, 134 CCA 510 [rev 
on other grounds 64 L. ed. 98, 40 
SCt 82]; Everett Piano Co. v. Maus, 
200 Fed. CLS. ctT9 CCA 62. .Vassar 
College v. Loose-Wiles Biscuit Co; 


197 Fed. 982; Gaugler vy. Chicago, 
tc kh. | Cos, 197 Fed 79; Robinson 
v. Mutual Reserve L.° Ins. Co., 175 


Fed. 629; Johnston y. Corson Gold 
Min.* Co.,) 167° Bed. 145, 84 CCA 593, 
15 LRANS 1078; Brun y. Mann, 151 
Med. i45 80), CCAY Sto = tla lane AINS 
154; Humes y. Little Rock, 138 Fed. 
9295 U. Sitv. Bitter Root’ Dev. ‘Co. 
133 Hed, 274, 66 CCA 652 [aff 200 
I, S. 451, 26 ‘Sct 318, 50 L. ed. 550]; 
McCabe vy. Rapid Transit Subway 
Constr. Co., 127 Fed. 465; Brown v. 
Arnold, 127 Fed. 387 [rev on other 
STounds lets Med. 725,00 COA Laon: 
Arbogast v. American Exch. Nat. 
Bank, 125 Fed. 518, 60 CCA 538; Mis- 
souri Broom Mfg. Co. v. Guymon, 115 
Meds 12) 253" CCA! V1'6-4 iCorbus uv. 
Alaska Treadwell Gold ‘Min. Conn 09 
Hed 334 [aff 187" Uy) 'S.465,) 23° Set 
157, 47 L. ed, 256]; Blodgett v. North- 
western HI RR. Co.) 80 Reds 601, °26 
CCA 21; Pullman’s Palace-Car Co. v. 
Contrake Transp. Cot, S34 med. ~ Shiv: 
Whitehead v. Entwhistle, 27 Fed 778; 
McAlpine v. Tourtelotte, 24 Fed. 69; 
Hausmeister v. Porter, 21 Fed. 355; 
Curry v. McCauley, 20 Fed. 583; Mc- 
Cauley v. McCauley, 15 F. Cas. No. 
8,689,, Ue ava. ot Ets od! 
Ala'—Farmers’ Say. Bank vy. Mur- 
phree, 76 S 932; Minge vy. Clark, 196 
Ala. 6G 12S 167: Hogan vy. Scott, 
186 Ala. 310, 65 s 209; Smith vy. 
Roney, 182 ‘Ala. 540, 62 S 753; Em- 
pire Realty Co. v. Harton, 176 Ala, 


99, 57 S "763: Ashurst v. Ashurst, 
175 Ala. 667, 57 'S 442; Princess 
Amusement Co. v. Smith, 174 Ala. 


342, 56 S 979; Howell v. Randle, 171 
Ala. 451, 54 S 563; Hardeman vy. 
Donaghey, 170 Ala. 362, 54-S 172; 
Birmingham y. Wagenseler, 168 Ala. 
344, 53 S 289; Houston County v. 
Henry County, 162 Ala. 488, 50 S 
311; Gulf Compress Co. v. Sykes, 159 
Ala. 669, 48 S 481; Gulf Compress 
Co. v. Harris, 158 Ala. 348, 48 S 477, 
24 LRANS 399; Bromberg v. Eu- 
genotto Constr. Co., 158 Ala. 328, 48 
S60, 19 LRANS 1175; Brock yv. Ols- 
ver, 149 Ala. 98, 43 S 857; Gulf Red 
Cedar Lumber Co. vy. Crenshaw, 148 
Ala. 3438, 42 S 564; Yarbrough v. 
Thornton, 147 Ala. 221, 42 S 402; 
Evans y. Silvey, 144 Ala. 398, 42 8 
62; Yellow Pine Export Co. v. Suther- 
land-Innis Cos melas Ala a6 G4 Ses 
922; Norwood y. Tyson, 138 Ala. 269, 
36 S 370; Inglis v. Freeman, 137 Ala. 
298, 34 S 394; Boddie v. Bush, 136 
Ala. 560, 33 S 826; Letohatchie Bap- 
tist Church v. Bullock, 133 Ala. 548, 


382 S 58; Galloway v. Héndon, 131 
Ala, 280, 31 S 603; Wilkinson v. 
Wilkinson, 129 Ala. 279, 30 S 578; 


Jordan y. Phillips, etc., Co., 126 Ala. 
561, 29 S 831; Belcher v. Scruggs, 
125 Ala. 336, 27 S 839; Birmingham 
Et. s2ClCs Our Vi Birmingham Tract. 
Co., 121 Ala. 475, 25 S 77; Seals 
v. ‘Weldon, 121 Ala. 319, 25 S 1021; 
Farmers, etc., Bank v. Hall, 120 Ala. 
14, 24 S 347; Curry v. Peebles, 83 
Ala. 225, 3 S 622; Randle v. Carter, 
62 Ala. 95; Youngblood v. Young- 
blood, 54 Ala. 486; Colton y. Price, 
50 Ala, 424; McCullough: v. Walker, 
20 Ala. 389; ’ Herring v. McElderry, 5 
Port. -L6L: *Standifer vy. McWhorter, 
1 Stew. 532. 

Alaska.—Allen y. Myers, 1 Alaska 
114; U. S. v. North-West Trading 
Co., 1 Alaska 5. 

Ariz.—Bisbee v. Arizona Ins. 
Agency,” 14 Ariz, 3132 Cae 

Ark.—Chapman, etc., Land Co. v. 
Osceola, etc., Road Impr. Dist. No. 1, 
127 Ark. 318, 191 SW 220; Crawford 
Vit Francis Levee Dist., 79 Ark. 
606, 96 SW 143; Block v. ‘Shaw, 78 
Ark. Lae Ge SY SW 806; Polk vy. Gard- 
ner, 67 Ark. 441, 55 SW 840; Wing- 
field v. McLure, 48 Ark. 510, 3 SW 
439; Crane v. Randolph, 30 Ark. 579; 
Murphy v Harbison, 29 Ark. 340; 
Moore y. Duncan, 27 Ark. 157; Mem- 
phis, ete., R. Co. v. Woodruff, 26 
Ark. 649; Cummins v. Bentley, 5 Ark. 
9; Ex p. Conway, 4 Ark. 302. 

Cal.—More vy. Churchill, 155 Cal. 
368, 101 P 9; San Joaquin, etc., Canal, 
etc., Co. v. Stanislaus County, 155 
Cal. 21, (99. P 3655) Phillips Sve oPrice: 
153 Cal. 146, 94 P 617; South Pasa- 
dena v. Pasadena Land, etc., Co., 152 
Cal. 579, 93 P 490; Flood y. Temple- 
ton, 148 Cal. 374, 83 P 148; Ketchum 
v. Crippen, 37 Cal. 223; Chipman vy. 
Bowman, 14 Cal. 157; Lewis v_ To= 
bias, 10 Cal. 574; Merrill v. Gorham, 
6 Cal. 41; Lupton v. Lupton, 3 Cal. 
120; De Witt v. Hays, 2 Cal. 463, 56 
AmD 352; Sherwood v. Wallin, 1 Cal 
A. 532, 82 P 566. 

Colo— Williams v. Routt County, 
37 Colo. 55, 84 P 1109; Fuller v. 
Swan River Placer Min. Co., 12 Colo. 
12, 19 P 836; Derry vy. Ross, 5 Colo. 
295; Jaeger v. Whitsett, 3 Colo. 105; 
Newman y. Tibbitts, 27 Colo. A. 325, 
149 P 266; Central Sav. Bank, etc., 
Co. v. Amalgamated Soc. of Carpen- 
ters, etc., 24 Colo. A. 438, 134 P 1007. 

Conn.—Botsford v. Wallace, 72 
Conn. 195, 44 A 10; Welles vy. Rhodes, 
59 Conn. 498, 22 A 286; Hine “v_ 
New Haven, 40 Conn. 478; Foote v. 
Percy, 40 Conn. 85; Hood v. New York, 
ete, .R. Co., 23 Conn: 609:—Salem: 
etce., Turnp. Co. v. Lyme, 18 Conn. 
451;. Beach y. Norton, 9 Conn. 182; 
Coe v. Turner, 5 Conn. 86; Sheldon 
v. Sheldon, 2 Root 512; Willet vy. 
Overton, 2 Root 338, 1 AmD 72; Bird 
Vv Holabard, 2 Root ob Beardsly Vv. 
Curtice, 1 Root 499; Fitch v. Broom- 
field, 1 Root 467; Strong v. McDon- 
ald, 1 Root 364; Staniford y. Dewt, 
apace 317; Samson y. Hunt, 1 Root 

Del.—Godwin y. Collins, 9 Del. 28; 
Boole v. Johnson, 102 A 782; Virden 
v. Board of Pilot Comrs., 8 Del. Ch. 
dl a A 975. 

C.—Bride v. Reeves, 40 App. 
amg. Hurd vy. Cramer, 40 "App. 349; 
Curriden v. Middleton, 37 App. 568; 
De Winter v. Thomas, 34 App. 80, 
27 LRANS 634; Peck v. Haley, 21 
App. 224; Hollidge y. Moriarty, 17 
App. 520; Dewey Hotel “Co. Vv. Ss. 
Hlectric Lighting Co: 17, Appi ss6e 
Giesy v. Gregory, 15 "App. 49: Pech- 
stein v. Smith, 14 App. 27; Hess v. 
Horton, 2 App. 81; Buscher v. Mur- 
ray, 21 =D. Oe 61:2) Sunderland v. Kil- 
bourn, 14 D.C. 506 [mod on other 
grounds 130 U. S. 505, 9 SCt 594, 32 
L., ed 1005]; Bohrer v. Fay, 10 D.C 
145. See Buchanan v. Macfarland, 31 


App. 6. 
Fla.—J. S. Betts Com ave South 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Georgia R, Co., 69 Fla. 46, 67 S 861; 
Rentz v. Granger, 64 Fla. 445, 60 S 
221; Massengale vy. O’Hara, 63 Fla. 
521, 58 S 42; Viser v. Willard, 60 
Fla. 395, 53 S 501; Barnett v. Hick- 
son, 52 Fla. 457, 41 S 606; Cavedo 
v. Billings, 16 Fla. 261. 

Ga.—Cooleewahee Co. v. Sparks, 
148 Ga. 211, 96 SE 131; Central of 
Georgia R. Co. v. Wright, 148 Ga. 
86, 95 SE 963; Carstarphen Ware- 
house Co_v. Fried, 124 Ga. 544, 52 
SE 598; Bailey v. McAlpin, 122 Ga. 
616, 50 SE 388; Woodstock Iron 
Works vy. Leake, 118 Ga. 642, 45 SE 
429; Armour Packing Co. v. Lovell, 
118 Ga 164, 44 SE 990; Sharpe v. 
Hodges, 116 Ga. 795, 43 SE 48; Bey- 
Siegel v. Rome Mut. Loan Assoc., 113 
Ga. 1071, 39 SE 405; Williams v. 
Haynes, 78 Ga. 133; Nicholson v. 
Cook, 76 Ga. 24; Stokes v. McLen- 
don, 73 Ga. 798; Mulligan v. Ham- 
mil, 60 Ga. 594; Huff v. Ripley, 58 
Ga. 11; Collins v. Clayton, 53 Ga. 
649; Irvin v. Sanders, 52 Ga. 350; 
Seago v. Harrison, 42 Ga 189; Gard- 
ner v. Kersey, 39 Ga. 664, 99 AmD 
484; Atlanta, etc., R. Co. v. Hopson, 
33 Ga. 116; Massee v. Snead, 29 Ga. 
51; Koockogey y. Flewellen, 24 Ga. 
608; Whittington v. Summerall, 20 
Ga. 345; Hearne Manual Labor School 
v. Robbins, 19 Ga. 134; Shockley v. 
Davis, 17 Ga. 177, 68 AmD 233; Tay- 
lor v. Buchan, 16 Ga. 541; Thompson 
v. Manly, 16 Ga. 440; St. Marys Bank 
v. Mumford, 6 Ga. 44. 

Hawaii.—Downey v. Silva, 20 Ha- 
waii 361; Herbert v. Henry, 20 
Hawaii 187; Atcherley vy. Jarrett, 19 
Hawaii 511; Inter-Island Tel. Co. v. 
Liliuokalani, 16 Hawaii 605. 

Ida.—Shoshone County School Dist. 
Wo 25)vRice,/11 Ida. 99, 81. P-155; 
Presley =v. (Dean, 10 Ida. 375/279, P 
71; Washington, etc., R. Co. v. Cceur 
- @Alene R., etce., Co., 2 Ida. (Hasb.) 
580, 21 P 562; Wilkerson y. Walters, 
1 Ida. 564. 

Ill.—Cosgrove v. Chicago, 235 Ill. 
858, 85 NE 599; Brauer v. Laughlin, 
235 Ill. 265, 85 NH 283 [rev 138 I11. 
A. 524]; Delancy vy. O’Donnell, 234 
Ill. 109, 84 NE 668; White v. Young 
Men’s Christian Assoc., 233 Ill, 526, 
84 NE 658; Cratty v. Peoria Law 
Library Assoc., 219 Ill. 516, 76 NE 
707; Livingston County Bldg., etc., 
Assoc. v. Keach, 219 Ill. 9, 76 NE 
72; Des Moines L. Ins. Co. v. Sel- 
feil, 210 Ill. 157, 71 NE. 349 [aff 112 
Ill. A. 277]; Williams v. Dutton, 184 


Ill. 608, 56 NE 868; Fuller v. John 
S. Davis’ Sons, 184 Til. 505, 56 NE 
791; Field v. Western Springs, 181 


Tll. 186, 54 NE 929; Cook County v. 
Davis, 143 Ill. 151,32 NE 176; Gore 
v. Kramer, 117 Dll. 176,-7 NE 504; 
Archer vy. Terre Haute, etc., R. Co., 
102 Ill. 493; Long v. Barker, 85 Ill. 
431; Craft v. Dickens, 78 Ill. 131; 
Comstock y. Henneberry, 66 Ill. 212; 
Fisher v. Sievres, 65 Ill. 99; School 
Directors vy. Miller, 54 Ill. 338; 
Wylder v. Crane, 53 Ill. 490; McCon- 
nel y. Dickson, 43 Ill. 99; Moore v. 
Neil, 39 Ill. 256, 89 AmD 303; Kim- 
pall v. Walker, 30 Ill. 482; Coughron 
Ven Switte. £8 Shilo ot4145 Ross. \v. 
Buchanan, 13 Ill. 55; Woodward v. 
Seely, 11 Ill. 157, 50 AmD 445; State 
Rank vy. Stanton, iT Tl, 852s Day: vz 
Luna Park C»., 174 Ill. A. 477; Peo. 
vy. Bowman, 147 Ill. A. 67; Chicago 


vy. Cook County, 136 Ill. A. 120; 
King v. Hawley, 135 Ill. A. 596; 
Strong v. Wesley Hospital, 135 Ill. 


A. 187 [aff 233 Ill. 158, 84 NE 205, 
122 AmSR 163]; Day _v. Bullen, 127 
PMA hoe Path 1226 Tle 72; ) 80) NE 
739]; Shedd v. Seefeld, 126 Ill. A. 
875 [aff 230 Ill. 118, 82 NE 580, 120 
AmSR 269, 13 LRANS 709]; West 
Side Hospital v. Steele, 124 Ill. A. 
534; Builders’ Painting, etc., Co. v. 
Chicago Advisory Bd. Bldg. Trades, 
116 Ill. A. 264; Henion v. Pohl, 113 
qll. A. 100; Des Moines L. Ins. Co. 
v. Seifert, 112 Ill. A. 227 [aff 210 
Tl. 157, 71 NE 349]; Grampp v. Mc- 
Brearty, 109 Ill. A. 277; Allebone_v. 
North Side, Riding Academy, 108 Il. 
A. 392; Shorman vy. Hurd, 107 Ml. 
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A. 471; Chicago, ete., Electric R. Co. 
v. Ferguson, 106 Ill. A. 356; Thomp- 
son v. Vernay, 106 Ill. A. 182; Kline- 
smith v. Van Bramer, 104 Ill. A. 
384; Shenehon vy. Illinois L. Ins. Co., 
100 Ill. A. 281; Metz v. McAvoy Brew- 
ing Co., 98 Ill. A. 584; Schack v. Mc- 
Key, 97 Ill. A. 460; Olsen v. Ander- 
son, 90 Ill. A. 189 [aff 188 Ill. 502, 
59 NE 239]; Huening v. Buckley, 87 
Ill. A. 648; Mead v. Davies, 84 IIl. 
A. 558; Field v. Golconda, 81 III. 
A. 165; Chicago, ete., R. Co. v. Gen- 
eral, Klectric’ R: .Co., 79. 1H., A, 569s 
Tanton y. Boomgarden, 79 Ill. A. 551; 
Cleland vy. Campbell, 78 Ill. A. 624; 
Detroit Copper, etce., Rolling Mills v. 
Ledwidge, 58 Ill. A. 351 [aff 162 Ill. 
305, 44 NE 751]; Booth v. Koehler, 
51 Ill. A. 370; Ward v. Wood, 32 Ill. 
A. 289, 

Ind.—Booneville Nat. Bank v. 
Blakey, 166 Ind. 427,.76 NE 529; 
Seymour Water Co. v. Seymour, 163 
Ind. 120, 70 NE 514; Wayne County 
v. Dickinson, 153 Ind. 682, 53 NE 
929; McAfee v. Reynolds, 130 Ind. 
33, 28 NE 423, 18 LRA 211, 30 AmSR 
194; Hardy v. Brier, 91 Ind. 91; Shoe- 
maker vy. Axtell, 78 Ind. 561; Kyle v. 
Frost, 29 Ind. 382; McKinney v. 
Springer, 6 Blackf. 511; Rembarger v. 
Losch, (A.) 118 NE 8381; Beck v. In- 
dianapolis Light, etc., Co., Ind. 
A. 600, 76 NE 312; Stauffer v. Cin- 
cinnati, etc., R. Co., 83 Ind. A. 356, 
70 NE 543. 

Iowa.—Lewis v. Woodbine 
Bank, 182 Iowa 190, 165 NW 410; 
Biermann v. Guaranty Mut. L. Ins. 
Co., 142 Iowa 341, 343, 120 NW _ 963 
[cit Cyc]; Hull vy. Hull, 117 Iowa 
63, 90 NW 496; Council Bluffs v. 
Stewart, 51 Iowa 385, 1 NW _ 628; 
Smith v. Short, 11 Iowa 523; Claus- 
sen v. Lafrenz, 4 Greene 224. : 

Kan.—Howe Mach. Co. v. Miner, 28 
Kan. 441; Jordan y. Updegraff, McC. 
1038. 

Ky.—Louisville, ete, R. Co. .v. 
Smith, 117 Ky. 364, 78 SW _ 160, 25 
KyL 1459; Louisville, etc., R. Co. v. 
Pittsburg, etc., Coal Co., 111 Ky. 960, 
64 SW 969, 23 KyL 1318, 98 AmSR 
447, 55 LRA 601; Wood vy. Asher 
Lumber Co., 39 SW 702, 19 KyL 235; 
Jones v. Letcher, 13 B Mon. 363; 
Young v. Young, 9 B. Mon. 66; Helm 
v. Smith, 4 J. J. Marsh. 288; Scrog- 
gin vy. Allin, 2 J. J. Marsh. 466; Wat- 
kins v. Owen, 2 J. J. Marsh. 142; 
Keas v. McMillan, 2 J. J. Marsh. 
12; Collins v. Farquar, 4 Litt. 153; 
Louisville v. Gwathmey, 1 A. K. 
Marsh. 554; Waggoner v. McKinney, 
1 A. K. Marsh...479; Mills v. Met- 
calf, 1 A. K. Marsh. 477; Ferguson 
vy. Bullock, 1 A. K. Marsh. 71; *Cun- 
ningham y. Caldwell, Hard. 123° 
Hieronymous v. Chenowith, 7 Kyl 
610, 13 Ky. Op. 938; Dulaney v. Na- 
tional Tp. R. Co., 5 KyL 512, 12 Ky. 
Op. 397; Adams v. Able, 6 Ky. Op. 14. 

La.—lLe Blane v. New Orleans, 138 
La. 248, 265, 70 S 212 [quot Cye]; 
Amrheim y. Champion, 9 La. A. (Or- 
leans) 246. 

Me.—Lynn Shoe Co. v. Lunn, etc, 
Shoe Co., 108 Me. 198, 79 A 721; God- 
ing v. Bangor, etc. R. Co., 94 Me. 
542, 48 A 114; Porter v. Frenchman’s 
Bay, etc., Land, etc. Co., 84 Me. 
195, 24 A 814; Milliken v. Dockray, 
80 Me. 82, 13 A 127; Denison Paper 
Mfg. Co. v. Robinson Mfg. Co, 74 
Me. 116; Spofford v. Bangor, ete., R. 
Co., 66 Me. 51; Piscataqua F. & M. 
Ins. Co. v. Hill, 60 Me. 178; McLar- 
ren v. Brewer, 51 Me. 402; Coombs v. 
Warren, 17 Me. 404 ’ : 

Md —Becker.v. Frederick W. Lipps 
Co., 131 Md. 301, 101 A 783; Cars- 
well v. Swindell, 102 Md. 636, 62 A 
956; Armiger v. Reitz, 91 Md. 334, 
46 A 990; Schall v. Nusbaum, 56 
Mad. ‘512; Hazlehurst v. Baltimore, 37 
Md. 199; Fort v. Groves, 29 Md. ,188; 
Clayton v. Carey, 4 Md. 26. 

Mass.—Mesisco vy. Giuliano, 190 
Mass. 352, 76 NE 907; Turners Falls 
Fire Dist. v. Millers Falls Water 
Supply Dist., 189 Mass. 263, 75 NE 
630: Boston, etc, R. Co. v. Sullivan, 
177 Mass. 230, re NE 689, 88 AmSR 


Sav. 


[SL Ooge) 2 cae 
275; Bushnell v. Avery, 121 Mass. 
148; Suter v. Matthews, 115 Mass. 


253; Jones v. Newhall, 115 Mass. 244, 
15 AmR 97; Fulier v. Cadwell, 6 Al- 
len 503; Pool v. Lloyd, 5 Mete. 525. 
Mich.—Flint y. Le Heup, 199 Mich. 
an 165 NW 626; Excelsior Wrapper 
o. v. Yund, 176 Mich. 372, 142 NW 
353; Carpenter vy. Hood, 172 Mich. 533, 
138 NW 241; Rogers vy. Schram, 161 
Mich. 278, 186 NW 423: Gault v. 
Gault, 158 Mich. 303, 122 NW 639; 
Bixler v. Fry, 157 Mich. 314, 122 NW 
119; Detroit Trust Co. v. Old Nat. 
Bank, 155 Mich, 61, 118 NW 729; Cul- 
len vy. Kaiaszkiewicz, 154 Mich. 627, 
118 NW 496; Grandchamp y. McCor- 
mick, 150 Mich. 232, 114 NW _ 80; 
Ewing yv. Lamphere, 147 Mich. 659, 
110 NW 187, 118 AmSR 563; Ruppert 
v. Patrons’ Mut. F. Ins. Co., 145 Mich. 
473, 108 NW 968; Clarke v. Hill, 132 
Mich. 434, 93 NW 1044; Detroit, ete., 
Plank Road Co. v. Oakland R. Co., 
131 Mich. 663, 92 NW 346; Mack v. 
Frankfort, 123 Mich. 421, 82 NW 209; 
Pulezer vy. Kucharzyk, 116 Mich. 92, 
74 NW 304; Grand Lodge A. O. U. W. 
v. Child, 70 Mich. 163, 38 NW 1; God- 
frey v. White, 60 Mich 443, 27 NW 
593, 1 AmSR 537; Smith v. Walker, 
57 Mich. 456, 22 NW 267, 24 NW 830, 
26 NW 87; Cole vy. McFall, 48 Mich. 
227, 12 NW 166; Bay City Bridge Co. 
v. Van Etten, 36 Mich. 210; Bone- 
bright vy. Pease,- 3 Mich. 318; Bar- 
rows vy. Doty, Harr. 1. 
Minn. — Schumacher y. Wright 
County, 97 Minn. 74, 105 NW 1125; 
Turnbull vy. Crick, 63 Minn. 91, 65 
NW 135; Birdsall v. Fischer, 17 Minn. 
an Barker y. Walbridge, 14 Minn. 


Miss.—Pollard y. Phalen, 98 Miss. 
155, 53 S 453; Sturges yv. Jackson, 
88 Miss. 508, 40 S 547, 117 AmSR 
754, 6 LRANS 491; Velie v. Breen, 
28 S 25; Bowdre v. Carter, 64 Miss. 
221, 1 S 162; McKinney vy. Willis, 64 
Miss. 82, 1 S 8; Partee vy. Kortrecht, 
54 Miss. 66; Echols vy. Hammond, 30 
Miss. 177; Shotwell vy. Lawson, 30 
Miss. 27, 64 AmD 145; McAffee v. 
Lynch, 26 Miss. 257. 

Mo —Johnson vy. St. Louis United 
R. Co., 227 Mo. 423, 127 SW 63; Mc- 
Kee v. Allen, 204 Mo. 655, 103 SW 
76; Benton County v. Morgan, 163 
Mo. 661, 64 SW 119; Thorn, ete., 
Lime, etc., Co. v. St. Louis Citizens’ 
Bank, 158 Mo. 272, 59 SW 109: Ar- 
nold vy. Henry, 155 Mo. 48, 55 SW 
1089, 78 AmSR 556; Schuster v. 
Myers, 148 Mo, 422, 50 SW 103; Thais 
v. Siener, 103 Mo. 314, 15 SW 1772: 
Wilson v. Hart, 98-Mo. 618, 12 SW 
249; Alnutt v Leper, 48 Mo. 319; Jan- 
ney v. Spedden, 38 Mo. 395; Berry v. 
Robinson, 9 Mo. 276; Cabanne v. Lisa, 
1 Mo. 683; Cadwaleder v. Atchison, 
1 Mo. 659; Schloss v. Dattilo, 197 Mo. 
A. 656, 198 SW 1137; Grey v. Inde- 
pendent Order of Foresters, (A.) 196 
SW 779; Weston yv. Fisher, (A.) 180 
SW 1038; Boynton vy. Boynton, 186 
Mo. A. 713, 172 SW 1175; Stalter v. 
Stalter, 151 Mo, A. 66, 131 SW 747; 
Barbee v. Crawford, 132 Mo. A. 1, 
111 SW_ 614; Haydon v. St. Louis, 
etc., R. Co., 117 Mo. A. 76, 98 SW 833; 
MeWilliams v. Burns, 115 Mo. A. 6, 
90 SW 735; Byers v. Weeks, 105 Mo. 
A. 72, 79 SW 485; Reed v. Reed, 94 
Mo. A. 590, 68 SW. 885. 

Mont.—Bozeman vy. SBohart, 42 
Mont. 290, 112 P 388; Raymond v. 
Blancgrass, 36 Mont. 449, 93 P 648, : 
15 LRANS 976; Wilson v. Harris, 21 
Mont. 374, 54 P 46. 

Nebr.—Western Union Tel. Co. v. 
Douglas County, 76 Nebr. 666, 107 
NW 985; Mohat v. Hutt, 75 Nebr. 732, 
106 NW 659; Nebraska L. & T. Co. 
v. Crook, 73 Nebr. 485, 103 NW 57; 
Brown v. Reed, 72 Nebr. 167, 100 NW 
143; Taylor v. Ainsworth, 49 Nebr. 
696, 68 NW 1045; Sherwin v. Gag- 
hagen, 39 Nebr. 238, 57 NW 1005; 
Hess v. Lell, 4 Nebr. (Unoff.) 476, 94 
NW 975. 

Nev.—Conley v. Chedic, 6 Nev. 222; 
Sherman y. Clark, 4 Ney. 138, 97 
AmD 516; Champion y. Sessions, 1 
Nev, 478. 
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is some feature of the case peculiarly within the | 


N. H.—Willson y. Legro, 73 N. H. 
515, 63 A. 399; Williams v. Mathew- 
son, 73 N. H. 242, 60 A 687; Walker 
Vv. ‘Walker, 63. N. E321, 56 AmR 
514; Moore v. Carpenter, 63 N. H: 
65; ’Brown v. Concord, 56 N. H. 375; 
Miller vy. Scammon, 52 IN idea 609's 
Rockingham Ten Cent Sav. Bank v. 
Portsmouth, 52 N. H. 17; Walker v, 
Cheever, 35 N. 4H. 339; Kimball v. 
Grafton’ Bank, 20 N. H. 347, 

N. J.—Bloomer v. Fowler, 85 N. J. 
Hq. 600, 97 A 950; Thropp v. Public 
Service Electric Co., 84 N. J. Eq. 
144, 93 A 693; Minck v. Walker, 81 
N. a EKq. 112, 88 A 378; De Vita v. 
Loprete, 75 N. J. Kq. 418, 72 A 1007 
fathiie aNd ed. boo, 6 1. TAY b8G5 
AnnCas1912A 362]; Newark v. Erie 
ie COMMS ON JS Hg: 2000 71 [AY 620: 
Blessing v. Smith, 74 N. J. Eq. 593, 
40 7A29335) St: Columba’s Church Vv. 
North Jersey St. R. Coz, (Ch.) 70 A 692: 
Dawson v. Leschziner, 12) ON. Ss Bq. 
1, 65 A 449; Myers vy. Friedenberg, 
Ma ONG Jie Hs 4.765) 652A 1118" aft: 70 
N. J: Eq. 3, 62 A 532]; Haskins v. 
Ryan, 71 N. J. Eq. 575, 64 A 436 [aff 
Wo Ne tJ. Ed) 623; 73° A 1118]; State 
v. Trenton, (Ch.) 68 A 897; Barna v. 
Kirezow, 71 INS. ean 196, 63 A eit: 
Standard Roller Bearing Comey: 
America Crucible Steel Co., 71 N. J. 
Eq. 61, 63 A 546; Hoagland y. Su- 
preme Council Royal Arcanum, 70 
N. J. Eq. 607, 61 A 982; Daab v. New 
York Cent., etc., R. Co., 70 N. J. Eq, 
489, 62 A 449; Myers v. Fridenberg, 
70 N. J. Eq. 3, 62. A 632 [aff 71_N. J. 
Eq. 776, 65 A 1118]; Kronson vy. Lip- 
schitz, 68 N. J. Eq. 367, 60 A 819; 
Sperry, etc., Co. v. Vine, 66 N. J. Eq. 
339, 57 A 1086; Headley v. Leavitt, 
COMINesD Hg. "94,57 A 510 “Trev jon 
other grounds 68 N. J. Eq. 591, 60 A 
963]; Bennett v. Bennett, 63 N. J. Ea. 
306, 49 A 501; Keen v. Maple Shade 
Land, etce., Co., 61 N. J. Eq. 497, 48 
A 596 [rev on other grounds 63 N_ J. 
Eq. 321, 50 A 467]; Krueger v. Armi- 
tage, 58 N. J. Eq. 357, 44 A 167; Os- 
borne vy. O'Reilly, 42 N. J. Eq. 467, 
4 A 669, 9 A 209 [rev on other 
grounds 43 N. J. Eq. 647, 12 A 3877]; 
Jersey City v. Lembeck, 31 N. J. Ea. 
255; Hoagland v. Delaware Tp., 17 
N. J. Eq. 106; Redmond v_ Dicker- 
son, 9 N. J. 507, 59 AmD 418; Higgins 
v. Princeton, 8 N. J. Eq. 309; Free- 
man v. Elmendorf, 7 N. J. Eq. 475 
{aff 7 N. J. Eq. 655]. 

N. M.—Stamm_ y.. Southwestern 
Presbyterian Sanatorium, 22 N. M. 
162, 159 P 857; Lasswell v. Kitt, 11 
N. M. 459, 70 P 561; Waddingham v. 
Robledo, 6 N. M. 347, 28 P 663. 

N. Y:—Southern Leasing RCOn VY, 
Ludwig, 217, N. Y. 100, 111 NE 470 
[rev 168 App. Div. 2338, 153 NYS 545]; 
Empire Engineering Corp. v. Mack, 
DATION. “Y.7'85, 11P NE 475 [rev 158 
App. Div. 839 mem, 143 NYS 1116 
mem]; Tracy Dev. Co. v. Becker, 212 
INS Ye "488, 106 NE 330 [rev 160 "App. 
Div. 914 mem, 144 NYS 1148 mem]; 
Guggenheim y. Wahl, 203 N. Y. 390, 
96 NE 726, AnnCas1913B 201; Ton- 
nele v. Wetmore, 195 N. Y. 436, 88 
NE 1068 [aff 124 App. Div. 686, 109 
NYS 349]; Fox v. Fitzpatrick, 190 
N. Y. 259, 82 NE 1103; Hunt v. Hunt, 
171 N. Y. 396, 64 NE 159, 59 LRA 306 
[aff 55 App. Div. 430, 66 NYS 957]; 
Marsh vy. Kay, 168 N. Y. 196, 61 NE 
177; United Lines Tel. Co. v. Grant, 
13% N.Y) 77 82 NE 1005 [aff 18 NYS 
534]; Thomas v. Musical Mut. Pro- 
tective Union, 121 N. Y. 45, 24 NE 24, 
8 LRA 175 [rev 49 Hun 171, 2 NYS 
195]; McHenry v. Jewett, 90 N. Y. 
58; Slauson y. Watkins, 86 N. Y. 597 
[aff 44 N. Y. Super. 73 (rev 2 AbbN 
Cas 366 note)]; Ocean Nat. Bank v. 
Olcott, 46 N. Y. 12; Corning v. Troy 
Iron, etc., Factory, 40 N. Y 191 [aff 
39 Barb. 311]; Hyatt v. Bates, 40 
N..Y. 164 [aff 35 Barb. 308]; Penn- 
Sylvania Coal Co. y. Delaware, etc., 
Canal Co., 31 N. Y. 91, °3 AbbDec 470, 
1 Keyes 72 [aff 29 Barb. 589]; Hey- 


wood y. Buffalo, 14 N. Y 534; Brady 
v. McCosker, 1 N. Y. 214, How. A. 
Cas. 480 [aff 1 Barb, Ch. 329]; Mu- 
tual Ben. L. Ins. Co. v. New York, 
3 Abb. Dec. 344, 3 Keyes 182, 2 
AbbPrNS 233, 32 HowPr 359 [aff 33 
Barb. 322, 20 HowPr 416]; Irving v. 


Bruen, 110 App. Div. 558, 97 NYS 
180 [aff 186 N Y. 605 mem, 79 NE 
1107 mem]; Butier v. Wright, 103 


App. Div. 463, 98 NYS 113 [rev on 
other grounds 186 N. Y, 259 mem, 78 
NE 1002 mem]; International Paper 
Co. v. Hudson River Water Power 
Co., 92\) App, Div. 56, 86 NYS 736; 
Jones v. Fonda, 85 App. Div. 265, 83 
NYS 1012; Everett v. De Fontaine, 
78 App. Div. 219, 79 NYS 692; Black 
v. Vanderbilt, 67 App. Div. 617, 74 
NYS 629; Wallace y. Payne, 9 App. 
Div. 35): 41 NYS? 1217) 140 App. Div: 
597, 43 NYS 1119, 4 NYAnnCas 114; 
Kilbourne y. Allyn, 7 Lans,. 352 [aff 
59) N.Y. 21, 17 AmR+291]3" Bailey v. 
Southwick, 6 Lans. 356 [aff 56 N. Y. 
407]; Woodruff v. Fisher, 17 Barb. 
224; Wiswall v. McGown, 2 Barb. 
270s" Patt. > 10° IN. ox. 46575 Smith ov: 
Moffat, 1 Barb. 65 [aff 4 N. Y. 126]; 
Dennin vy. Woodbury, 96 Misc. 247, 
160 NYS 647; Hasbrouck y. Labriola, 
88 Misc. 709, 150 NYS 817; Chatfield 
v. Campbell, "35 Mises? 355, 71 NYS 
1004 [aff 75 App. Div. 681 mem, 78 
NYS 1113 mem]; Erste Sokolower 
Cong., ete. v. First United Royatiner, 


etc., 32 Misc. 269, 66 NYS 356; Gat- 
man v. Dorr, 28 Misc. 654, 59 NYS 
788; Schulz v. Albany, 27 Misc. 51, 


57 NYS 963 [aff 42 App. Div. 437, 59 


NYS 235]; Lovejoy v. Chapin, 115 
NYS 947; Madison Ave. Baptist 
Church vy. Madison Ave. Baptist 


Church, 26 HowPr 72; Hendrickson v. 
Winne, 3 HowPr 127; Seymour v, 
Delancey, 32 Cow. 445, 15 AmD 270 
{rev 6 Johns. Ch. 222]; Wiggin v. 
New York, 9 Paige 16; Teller v. Van 


Deusen, 3 Paige 338; Livingston v. 
aeiesine? 4 Johns, Ch. 415, 8 AmD 
598. 


N. C.—Bradshaw v. Millikin, 173 
N. C. 432, 92 SE 161, LRA1917E 880; 
Massey v. Alston, 173 N. C. 215, 91 
SE 964; Moore y. Rankin, 172 N. C. 
599, 90 SE 759; Puryear v. Sanford, 
124 N. C. 276, 32 SE 685; Ragland 
v. Currin, 64 N, C. 355; Smitherman 
v. Allen, 59 N. C. 17; Anderson v. 
Arrington, 54 N. C. 215; Wheeler v. 
Taylor, 41 N. C. 225; Justice v. Scott, 
39 N. C. 108; Spear vy. Gillet, 16 N. C. 
466; Long v. Merrill, 4 N. C. 549, 7 
AmD 700; Glasgow v. Flowers, 2 
N:2iCy 233; 

N. D—Continental ‘Hose Co. No. 
1 v. Mitchell, 15 N. D. 144, 105 NW 
1108; Kitzman v. Minnesota’ Thresher 
Mfg. Co., 10 N. D. 26, 84 NW_ 585. 

Oh.—Taylor v. Brown, 92 Oh. St. 
287, 110 NE 7389; Mechanics’, etc., 
Bank vy. Debolt, 1 Oh. St. 591; Ma- 
whorter v. Armstrong, 16 Oh. 188; 
McKee v. Mt. Pleasant Bank, 7 Oh. 
Pt. II 175; Miami Exporting Co. Bank 
v. Turpin, 3 Oh. 514; Tudor Boiler 
Mfg. Co. v. I. & E Greenwald Co., 
26 Oh. Cir. Ct. 556; Allison vy. Luhrig 


Coal Govrr22 (Oh Cir Cn 489,712). Oh. 
Cir Dec 504; Sipe vy. Bartlett, 22 
One Cir, = Chte2 30m tan7Oh. 'Cirs sec; 


226; Rosenstiel v. Jones Bros. HPlec- 
tric Co... ZOLOhn Gite Ct. 05,116: GOh. 
Cir. Dec. 27; Ireland v, Loomis, 17 
Oh? Cirt Ct 87: 9) Oh. Cir. Dec! 393; 
Harlan v. Veidt, 28 Oh. Cir. Ct. N. Ss. 
401; 6 Oho Ar 45s) (Hiekerman 6 ‘v; 
Hensch, 16 OR MCire Oth SNGMSie 36s 
Robert Mitchell Furniture Co. v. 
Cleveland, ete., R. Co., 9 OhS&CP 
674, 7 OhNP 640. 

Okl.—Perry v. Carson, 161 P 175; 
Higgins v. Wood, 43 Okl. 554, 143 P 
662; Fast v. Rogers, 30 Okl. 289, 119 
P 241; Whitham v. Lehmer, 22 Okl. 
627, 98 P 351; Thompson v. Tucker, 
15° Ok 4865 83% Baas 6 Annas 
Racey v. Racey, 12 Okl. 650, 
73 P 305; Trimble -v. Minnesota 
Thresher Mfg. Co., 10 Okl. 578, 64 
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P 8; Laughlin vy. Fariss, 7 Okl. 1, 
50 P 254. 

Or.—Hetrick v. Gerlinger Motor 
Car Co., 84 Or. 133, 164 P 379; Grants 
Pass Hardware Co. v. Calvert, 71 Or. 
108, 142 P 569; Comegys v. Hen- 
dricks, 55 Or. 533, 106 P 1016; Hume 
v.. Burns, 50 Or. 124, 90 P 1009; Hig- 
inbotham y. Frock, 48 Or. 129, 83 P 
536, 120 AmSR 796; Moss Mercantile 
Co. v. Payette First Nat. Bank, 47 Or. 
361, 82 P 8, 2 LRANS 657, 8 AnnCas 
569; Union Power Co. v. Lichty, 42 
Or. ‘563, 71 P 1044; Willis v. Craw- 
ford,'38 Or. 522, 63 P 985, 64° P 866, 
53 LRA 904; Benson y. Keller, 37 
Or. 120, 60 P:'918; Hughes vy. Pratt, 
37 Or. 45, 60 P 707. 

Pa.—New York Trust Co. v. Lang- 
eliffes Coals iCon) 227 | Pare li? 76 °RAs 
729; Pittsburg, ete., R. Co. v. Point 
Bridge ‘\Co., 223° Pa. #38, 72 JA 3488 
Owens v. Goldie, 213 Pa. 579, 62 A 
1117; Hyde v. Baker, 212 Pa. 224, 61 
A 828, 108 AmSR 865; Holland v. 
Hallahan,.;211.°ha. 223060 AX T3oR 
Pennsylvania R. Co. v. Bogert, 209 
Pa 589, 59 A 100; Norris v. Crowe, 
206° Pa. 438,55 A. 1125, 98° AmSR 
783; Gray v. Citizens’ Gas Co., 206 
Pa. 303, 55 A 988; North Braddock 
Borough v. Corey, 205 Pa. 35, 54 A 
486; Mundy v. Brooks, 204 Pa. 232 
53 A 1000; Price v. Hurley, 201 Pa. 
606, 51 A "339: Suplee vy. Callaghan, 
200 Pa. 146, 49 A 950; Meehan vy. 
Owens, 196 Pa. 69, 46 A 2638; Stein- 
meyer vy. Siebert, 190 Pa. 471, 42 A 
880, 70 AmSR 641; Edelman y. Lat- 
shaw, 159 Pa. 644, 28 A 475; Koch’s 
App., 93 Pa. 434; Gallagher Vv Fayett 
County RCo; 38 Pa. 102; Patterson 
v. Lane, 35 Pa. 275; Wagner v. Wag- 
ner, 60 Pa. Super. 526; Davis v. Wil- 
lig, 56 Pa. Super. 423; Pennsylvania 
Coal, -ete., Co. v. Jones, 30 Pa. Super. 
358; Angle v. Stroudsburg, 29 Pa. 
Super. 601; Andrews y. Landis, 24 
Pa. DISt.P8T6se Ash verAsh h23e pay 
Dist. 710; Bell Tel. Co. v. Borough, 
23 Pa, Dist. 658; Felding v. Witmer, 
23 Pa. Dist. 182; Gilbert v. Middle- 
burg First Nat. Bank, 22 Pa. Dist. 
931, 40 Pa. Co. 597; Hower v. Gar- 
rett, 18 Pa. Dist. 847; Naomi Coal 
Co... V.i oMoore,y 18) Pa,erPist) si6v6= 
Venango County v. Penn Bridge Co., 
14 Pa. Dist. 221; Buzby v. Buzby, 13 
Pa. Dist. 587, 30 Pa. Co. 225; Sprigg 
v. Commonwealth Title Ins., ete., Co., 
10 Pa. Dist. 267; Effinger v. Hain, 10 
Pa. Dist. 107; Graver v. Otto, 9 Pa. 
Dist 175,023. 4Past 'Co.222Ns “Amersicge 
Ayers, 8 Pa. Dist. 734; Sanderson v. 
Witmyer, 8 Pa, Dist. 312; Dove v. 
Commonwealth Title Ins., ete., Co., 6 
Pa. Dist. 263; Russier v. Weekey, 5 
Pa. Dist 187; Kaul vy. Henke, 2 Pa. 


Dist. 236; Van Dyke vy. Wilson, 41 
Pa. Co. 347; Lehighton Bldg., ete., 
Assoc. v. Snyder, 39 Pa. Co. 3870; 


Leibenguth v. Gruver, 37 Pa. Co. 645; 
Carpenter v. Carpenter, 87 Pa. Co. 
230; Rosenbluth v. Reis Cir. Co., 36 


Pa. Co. 331; Platzek v. Sparks, 36 Pa. 
Co. 271; Danzer v. Hersker, 34 Pa. 
Co. 251; Hutchinson y, Dennis, 32 
Pa. Co. 642; Murphy v. Mintzer, 31 
Pa. Co. 241; Blair v. Supreme Coun- 
Cll Agi. H., 28 Pa. Co. 608; Paxton 
Fire Co. v. McCormick, 27 Pa. Co. 


5588 (Graver) .v.ilOtto,) 23°) PasiCo meer 
Kelly v. Nypano R., etc., Co., 23 Pa. 
Co. 177; MeQuaide v. Pennsylvania R. 
Co., 20 Pa. Co. 49; Albert v. March, 
7 Pa, Co. 502; Henrie v. Orangeville 
Loan Assoc., 1 Pa. Cor Pl. 48; Pax- 
ton Fire Co. vy. McCormick, 5 Dauph. 


Co. 307; Spangelberger v. Leger, 2 
Kulp 29; Pittsburgh, ete., R. Co.’s 
App., 89 LegInt 414; Girard Nat. 
Bank v. Maguire, 15 Phila. 313; 
Leahey v. Tompkins, 31 PittsbLeg 
JNS 218; Burt v. Creek Catholic 


Church, 17 PittsbLegJNS 343; Ker- 
shaw v. Philadelphia Water Dept., 15 
WklyNC 415; Hoke v. Hoke, 15 York 
LegRec 39. 

Porto Rico.—Ponea, ete., R. Co. v. 
American R. Co., 7 Porto Rico Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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province of a court of equity,}” or unless special 
jurisdiction has been conferred by statute.18 
is particularly true in the federal courts.'9 
rule, simple enough in terms, is very difficult in ap- 
It often happens 
that by statute or judicial development an adequate 
remedy at law now exists in a class of cases where 
jurisdiction in chancery was established at a time 
when there was no remedy at law or where such 
It also happens that a- 
court of law may afford a remedy entirely ade- 
quate in the specific case, whereas chancery juris- 
diction has been established in cases of the same 
class, because in general the legal remedy is in- 
Out of this state of af- 
fairs two doctrines have been developed: (1) That 
the rule is to be taken in a generic sense, as indi- 
cating the origin of the jurisdiction and defining 
generally its grounds and subjects; (2) that it is 
a constant limit upon the exercise of jurisdiction 


plication, especially in America. 
remedy was inadequate. 


adequate in such eases. 


rN Falagan v. Aran, 20 Porto Rico 


R. I—McCudden vy. Wheeler, etc., 
Mfg. Co., 23 R. I. 528, 51 A 48; Gavitt 
v. Berry, 23 R. I. 14, 49 A 99; Stone 
v. Peckham, 12 R. I. 27; Wilbor v, 
Matteson, 8 R. I. 166. 

S. C—McCabe v. Colleton Mercan- 
tile, tietc., ’ Co., 106. (S.C: 25, 90° SH 
161; Sullivan v. Moore, 84 S. C. 426, 
65 SE 108, 66 SE 561; Fludd vy. U.S. 
Equitable L. Assur. Soc., 75 S. C. 315, 
55 SE 762; Solomons y. Shaw, 25 
S. C. 112; Atty.-Gen. v. Baker, 30 
Sraese ha. o2i) Miller’ vy. Furse;. 8 
Si) OR IDOE Palsy 

Ss. D.—Jewett v. Smail, 20 S. D. 

Tenn.—Rogers v. Waller, 4 Hayw. 
205, 9 AmD 758; Williams v. Pat- 
terson, 2 Overt. 229. 

Tex.—Hinzie v. Kempner, 82 Tex. 
617, 18 SW 659; Galveston, ete. R. 
Co. v. Hume, 59 Tex. 47; Lightfoot 
v. Murphy, 47 Tex. Civ. A. 112. 104 
SW 511; Rucker vy. Campbell, 35 Tex. 
Cn CAM TS ATIC SW) 16273-— Hahn. 
Willis, 31 Tex. Civ. A. 643, 73 SW 
1084; Riggins v. Thompson, 30 Tex. 
Give A. 2425) 770. SW) 5785. Givens Vv. 
Delprat, 28 Tex. Civ. A. 363, 67 SW 
424: Modisett v. Kalamazoo Nat. 
Bank, 23 Tex. Civ. A. 589, 56 SW 
1007. 

Utah.—Hoffman v. Toolle City, 42 
Utah 353, 130 P 61, 45 LRANS 992. 

vVt.—Boutwell v. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCas 
1918A 726; International Paper Co. v. 
Bellows Falls Canal Co., 88 Vt. 938, 
90 A 943; Wilkins v. Somerville, 80 
Vt. 48, 66 A 893, 180 AmSR 906, 11 
MEANS) 11895 Clark Ww. Peck, 19 uVvit: 
275, 65 A 14; Watkins v. Childs, 79 
Vt. 234, 65 A 81; Marsh vy. Marsh, 
78 Vt. 399, 68. A 159; Bethel Town 
School Dist. No. 3 v. Sheldon, 71 
Vt. 95, 41 A 1041; Druon y. Sullivan, 
66 Vt. 609, 30 A 98; Safford v_Gal- 
Twp; . 53. ovis 291; sCurrier’ v. “Rose- 
brooks, 48 Vt. 34; Holmes vy. Clark, 
46 Vt. 22; Barrett v. Sargeant, 18 Vt. 
365; Smith v. Pettingill, 15 Vt. 82, 
40 AmD 667; Washburn vy. Titus, 9 
Wite219. 

Va.—Starke v. Storm, 115 Va. 651, 
79 SE 1057; Spangler v. Ashwell, 114 


_ 232, 105 NW 738. 


Va. 325, 76 SE 281; Strother v. 
Strother, 106 Va. 420, 56 SE 170; 
Henley v. Cottrell Real HEst., etc., 


Co., 101 Va. 70, 48 SE 191; Neff v. 
Ryman, 100 Va. 521, 42 SE 314; Low- 


‘man v. Crawford, 99 Va. 688, 40 SEH 


17; Langford v. Taylor, 99 Va. 577, 
39 SE 223; Kane v. Virginia Coal, 
etc., Co., 97 Va. 329, 33 SE 627; Buck 
v. Ward, 97 Va. *209, 33 SE 513; 
Southern R. Co. v. Franklin, etc., R. 
Co., 96 Va. 693, 32 SE 485, 44 LRA 
297; Graveley v. Graveley, 84 Va. 
145, 4 SE 218; Green vy. Spaulding, 76 
Va. 411; Poage v. Bell, 3 Rand, (24 
Va.) 586; Alderson vy. Biggars, 4 Hen. 
& M. (14 Va.) 470; Mosby v. Haskins, 
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This 


This | theory prevails 


such statutes.?2 


4 Hen. & M. (14 Va.) 427; Maupin vy. 
Whiting, 1 Call. (5 Va.) 224. 

Wash.—Cartwright v. Oregon Elec- 
tric RCo. LIP 1055; Ritterhott 
v. Puget Sound Nat. Bank, 37 Wash. 
76, 79 P 601, 107 AmSR 791. See 
Cline Piano Co. v. Sherwood, 57 
Wash. 239, 106 P 742. 

W. Va.—wU. S. Fidelity, ete., Co. v. 
Home Sav. Bank, 77 W. Va_ 665, 88 
SE 109; Nuzum y. Nuzum, 77 W. Va. 
202, 87 SE 463; Jennings v. South- 
ern Carbon Co., 73 W. Va, 215, 80 SE 
368; Swarthmore Lumber Co. v. 
Parks, 2° \W. “Vase 6255179) SHIR (23s 
Hudson y. Iguano Land, etc., Co., 71 
W. Va. 402, 76 SE 797; Mylius v. 
Massillon Engine, etc., Co., 70 W. 
Va. 576, 74 SE 728; Maxwell v. Davis 
ILPUStiCo., 69UW wo Via GOyuk Eon Os 
Price v. Laing, 67 W. Va. 373, 68 SH 
24; Lewis v. Hall, 64 W. Va. 147, 61 
SE 317; Spies v. Arvondale, ete., R. 
Co., 60 W. Va. 389, 55 SE 464; Craw- 
ford v. Turner, 58 W. Va. 600, 52 
SE 716, 112 AmSR 1014; Zinn vy. Zinn, 
54 W. Va. 483, 46 SE 202; Coombs 
v. Shisler, 47 W. Va. 373, 34 SH 
768; Shay v. Nolan, 46 W. Va. 299, 
33 SE 225; Van Dorn vy. Lewis County 
Cty, 388 W.oV 4.) 267) 11 8aSH ro Tosi Hoke 
v. Davis, 33 W. Va. 485, 10 SE 820; 
Nease v. Adtna Ins. Co., 32 W. Va. 
283, 9 SE 233; Laidley v. Laidley, 25 
W. Va. 525; Alleman vy. Kight, 19 
W. Va. 201; Hall v Taylor, 18 W. Va. 
544; Michael v. Workman, 5 W. Va. 
391; Sperry v. Gibson, 3 W. Va. 522. 

Wis.—Royal Indemnity Co. v. San- 
gor, 166 Wis. 148, 164 NW 821; Bar- 
chent v. Snyder, 128 Wis. 423, 107 
NW 329; Johnson v. Swanke, 128 
Wis. 68, 107 NW 481, 5 LRANS 1048, 
8 AnnCas 544; Roberts v. Moody, 107 
Wis. 245, 88 NW 307; Ellis v. South- 
western Land Co., 102 Wis. 409, 78 
NW 583; Hoff v. Olson, 101 Wis. 118, 
76 NW 1121, 70 AmSR 903; Kelley 
v. Kelley, 80 Wis. 486, 50 NW 334; 
McMillen v. Mason, 71 Wis. 405, 87 
NW 253; Knight v. Ashland, 61 Wis. 
246, 21 NW 72; Shephard v. Genung, 
5 Wis. 397; Marsh v. Edgerton, 2 
Pinn, 230, 1 Chandl. 198. 

Wyo.—Anthony Wilkinson Live 
Stock Co. v. MclIlquam, 14 Wyo. 209, 
83 P 364, 3 LRANS 733. 

Man.—Little vy. McCartney, 18 Man. 
323; Real Estate Loan Co. v. Moles- 
worth, 3 Man. 116. 

“Whenever a court of law is com- 
petent to take cognizance of a right, 
and has power to proceed to a judg- 
ment which affords a plain, adequate, 
and complete remedy, without the aid 
of a court of equity, the plaintiff 
must proceed at law, because the de- 
fendant has a constitutional right to 
a trial by jury.’ Hipp v. Babin, 19 
How. (U. S.) 271, 278, 15 L. ed. 633 
[quot Watson y. Huntington, 215 Fed. 
472, 181 CCA 520]. 

17. Ala.—King v. Livingston Mfg. 
Co., 180 Ala. 118, 60 S 143. 


in the particular case. 
erally adopted.?° 


[21C.J.] 39 
The former theory is gen- 

Where the latter or narrower 
the courts in adopting it have 


generally been influenced by statutes in terms re- 
stricting equity powers to cases where there is no 
adequate remedy at law.?+ 
such language in general statutes is held to be 
merely descriptive of general equity jurisdiction 
and not intended to restrict such jurisdiction. 
sequently the broader doctrine prevails in spite of 
The rule that equity will not grant 
relief where there is an adequate remedy at law 
applies only when on the case stated there is 
a legal remedy.?? A distinction is to be observed be- 
tween a case cognizable at law, but for which 
the law has no adequate remedy, and a case that 
can be adjudicated upon its merits only in a court 
of equity. In the one, the equity court is invoked 
only for a remedy; in the other, for an adjudica- 
tion of the rights of the parties on the facts.?4 


In other jurisdictions 


Con- 


If, 


Fla.—Massengale y. O’Hara, 63 Fla. 
521, 58 S 42. 

Mich —Excelsior Wrapper Co. v. 
Yund, 176 Mich. 372, 142 NW _ 353; 
Detroit Trust Co. v. Old Nat. Bank, 
155 Mich. 61, 118 NW 729. 

Mo —Thorn, etc., Lime, ete., Co. v; 
St. Louis Citizens’ Bank, 158 Mo. 
272, 59 SW 109; Janney yv. Spedden, 


38 Mo, 395. 
N. J.—Daab v. New York Cent., 
J. Eq. 489, 62 A 


eter RAT Com TONG 
449. 

W. Va.—Maxwell v. Davis Trust 
Cos, 69° W Vail 276,171 SH i270; 

18. Gulf Compress Co. v. Harris, 
158 Ala. 3438, 48 S 477, 24 LRANS 
399; Brackenbury v. Hodgkin, 116 Me. 
399, 102 A 106; Trask v. Chase, 107 
Me. 137, 77 A 698; Farnsworth v. 
Whiting, 104 Me. 488, 72 A 314; 
Brown v. J. Wayland Kimball Co., 84 
Me. 492, 24 A 1007. 

19. Hess v. Horton, 2 App. (D. C.) 
81. See also supra § 6; and infra § 16. 

20. See infra § 18, 

21. U. S.—Gray v. Call, 10 F. Cas. 
No. 5,712, 2 Hask 242. 

Conn.—Bulkeley vy. Welch, 31 Conn. 
339; Whittlesey v. Hartford, etc., R. 


Co., 23 Conn. 421; Willet v. Over- 
ton, 2 Root 338, 1 AmD 72. 
Ga.— Huff. v.- Ripley, :58..Ga.., 11; 


Collins v. Clayton, 53 Ga. 649; New- 
ton Mfg. Co_v. White, 47 Ga. 400; 
Persons y. Hill, 33 Ga. Suppl. 141; 
Norwood vy. Dickey, 18 Ga. 528; Os- 
born v. Harris County, 17 Ga. 128, 63 
AmD 230; Coleman y, Freeman, 3 Ga. 
137; McGough v. Columbus Ins. Bank, 
2 Ga. 151, 46 AmD 3882. ; 

Me.—Titcomb v. McAllister, 77 Me. 
353; Chase v. Palmer, 25 Me. 341. 
But see Taylor v. Taylor, 74 Me. 582 
(holding that Rev. St. [1883] e¢ 77. 
§ 6, gives full equity powers in cases 
of fraud, limited only by the usage 
and practice of chancery courts, con- 
current with courts of law). 


Mass.—Suter v. Matthews, 115 
Mass. 253; Jones v. Newhall, 115 
Mass. 244, 15 AmR 97; Gordon > 


Clapp, 111 Mass. 22; Boston, etce., Iron 
Works v. Montague, 108 Mass 248; 
Atty.-Gen. v. Tudor Ice Co., 104 Mass. 
239, 6 AmR 227; Com. v. Smith, 10 
Allen 448, 87 AmD 672; Pratt v. 
Pond, 5 Allen 59. 

Ss. G&—Hall v. Joiner,-1 S. C 186. 

22. Waldron v. Simmons, 28 Ala. 
629; Hempstead vy. Watkins, 6 Ark. 
317, 42 AmD 696; Ex p. Oonway, 4 
Ark, 302; Cram vy. Green, 6 Oh. 429; 


Phipps v. Kelly, 12 Or. 213, 6 P 
707. 

Rule -in federal courts see infra 
S'So/GieeL. 7. 


23. Hanson v. Neal, 215 Mo. 256, 
114 SW 1073; Thorn, etc., Lime, etc., 
Co. v. St. Louis Citizens’ Bank, 158 
Mo. 272, 59 SW 109. 

24. Hanson v. Neal, 215 Mo. 256, 
114 SW 1073; Thorn, etc., Lime, etc., 
Co. v. St. Louis Citizens’ Bank, 158 


40 - [21 C. J.] 
on the facts stated, the case is of a nature cog- 
nizable only in a court of equity, plaintiff will 
not be shut out of that court on the suggestion 
that on another state of facts he might recover 
that which would be equally satisfactory in an- 
other tribunal.25 But the courts will refuse to en- 
tertain jurisdiction, where the averments which con- 
fer it are wholly colorable, and relief is asked 
through a purely equitable remedy for the mere 
purpose of giving jurisdiction, in order to grant 
other relief which may be obtained at law.?® In 
other words, it is not that the courts do not have 
jurisdiction, but that they refuse to exercise it.?7 
However, the jurisdiction of equity is constantly 
growing and expanding, and relief is now granted 
in eases where formerly the courts would not have 
done so.28 On the other hand, while courts of 
equity administer remedies for rights which are 
not recognized by courts of common law, the foun- 
dation which sustains the jurisdiction of either 
court is the same; and the cause of action must 
be such that the court can take hold of it and 
apply appropriate remedies and give appropriate 
redress.*® There is no principle of equity which 
will sustain its assuming jurisdiction merely be- 
cause at law there is no remedy, unless the facts 
are such as make up a case exclusively for equitable 
relief. In other words, there must be a cause of 
action, whether resort is had to the one forum or 
the other.2° Of course when the law, out of con- 
sideration of publie policy, denies a remedy, equity 
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cannot grant one. The defect of remedy which 
will support a resort to equity must lie in the legal 
remedy and not in the legal policy.** 

[§ 15] b. Concurrent Jurisdiction of Law and 
Equity. Under the view generally prevailing as to 
the nature of the rule in respect to an adequate 
remedy at law,?2 wherever equity jurisdiction has 
been once established, and a.remedy at law subse- 
quently created or made effective, and whenever a 
case is of a class cognizable in equity, but the 
circumstances: render a legal remedy available in 
the particular case, a party may proceed either at 
law or in equity.** The broad field thus created 
constitutes what is known as the concurrent juris- 
diction of law and equity,** and is constantly being 
widened, as the principles of equity jurisprudence 
are from time to time carried over into statute 
law.25 But even in this common field, it is in the 
sound discretion of the chancellor whether or not 
he will assume jurisdiction in a particular case,*® 
and, as a rule, he will not do so if the remedy at 
law is plain, adequate, and complete, unless there 
are some features of the case which make it more 
appropriate for a court of equity than a law court 
to handle.** This is particularly and peculiarly so 
in those cases where the only thing sought is a 
pecuniary recovery.** In cases of concurrent juris- 
diction the tribunal which first acquires jurisdiction 
of the subject matter may in its discretion proceed 
to a final disposition of the case.2® Where equity 
is first invoked, its jurisdiction will not be defeated 


Mo. 272, 59 SW 109. 
§§ 45, 46. i 

25. Hanson vy. Neal, 215 Mo, 256, 
114 SW 1073; Thorn, etc., Lime, etc., 
Co. v. St. Louis Citizens’ Bank, 158 
Mo. 272, 59 SW 109. 

“When a judicial act is in any par- 
ticular contrary to the principles of 
equity, the fact that there may be a 
remedy at law on other grounds is 
not generally a sufficient reason to 
prevent equity from interposing its 
appropriate remedy on grounds not 
available at law.” North Jersey St. 
R. Co. v. South Orange Tp., 58 N. J. 
Eq. 88, 48 A 53. 

26. Goldschmidt Thermit Co. v. 
Primos Chemical Co., 216 Fed. 382; 
Becker v. Frederick W. Lipps Co., 
ACTEM I oO0L 108 © AMIS 3s Price vs 
Tyson, 3 Bland (Md.) 392, 22 AmD 


And see infra 


279; Dennin v. Woodbury, 96 Misc. 
247, 159 NYS 647. And see infra 
§ 123. 

[a] Dlustrations.—(1) Charges of 


fraud and conspiracy and prayers tor 
injunctions and the cancellation of 
deeds as a cloud on title do not con- 
fer jurisdiction in equity, when the 
bill, taken as a whole, shows that 
the remedy at law is complete and 
adequate. Marthinson v. King, 150 
Fed. 48, 82 CCA 360. (2) A demand 
for rescission, accounting, and other 
relief in equity will not sustain a 
complaint, when the allegations show 
that such relief is unnecessary and 
plaintiff has adequate remedy at law. 
Dennin v. Woodbury, 96 Misc. 247, 
160 NYS 647. 

27. Goldschmidt Thermit Co. v. 
Primos Chemical Co., 216 Fed. 382. 
And see supra §§11. 12. 

28. Vanderbilt v. Mitchell, 72 
N. J. Eq. 910, 67 A 97, 14 LRANS 
304. \ 

29. Leavitt v. Dabney, 30 N. Y. 
Super 350, 3 AbbPrNS 469, 37 HowPr 
64. 

30. Leavitt v. Dabney, 30 N. Y. 
Super. 350, 3 AbbPrNS 469, 37 HowPr 


264. 
See infra § 134. 
32. See supra § 14. 
33. U..S.—Griesa v. New York 
Mut. L. Ins. Co., 169 Fed. 509, 94 CCA 


635 [certiorari den 215 U. S. 600, 30 
Sct 400, 54 L. ed. 344]. 
5 Ind.—Peck y. Braman, 1 Blackf. 

44, 

Mich.—Powell v. Pennock, 18 Mich. 
588, 148 NW 430. 

Mo.—Berry vy. Robinson, 9 Mo. 276. 

N. C.—Bradshaw vy. Millikin, 173 
N. C. 432, 92 SE 161, LRA1917E 880. 

Va.—Hartford Nat. Life Assoc. v. 
Hopkins, 97 Va. 167, 33 SE 539; Hull 
v. Watts, 95 Va. 10, 27 SE 829; Stu- 
art v. Pennis, 91 Va. 688, 22 SH 509. 

Particular subjects of concurrent 
jurisdiction see infra §§ 48-116. 

34. U. S.—Pratt v. Northam, 19 F. 
Cas. No. 11,376, 5 Mason 95. 

Ala.—Peters v. Rhodes, 157 Ala. 25, 
47 S 183; Thompson vy. Thompson, 107 
Ala. 163, 18 S 247. 

Ind.—Whitney’s Unknown Heirs v. 
Kimball, 4 Ind 546, 58 AmD 638. 

Mass.—Homrich v. Robinson, 221 
Mass. 308, 108 NE 1082; O’Brien v. 
Murphy, 189 Mass. 353, 75 NE 700. 

Mich.—Comstock y. Potter, 191 
Mich. 629, 158 NW 102. 

Mo.—Hanson vy. Neal, 215 Mo. 256, 
114 SW 1078; Berry v. Robinson, 9 
Mo. 276; Gill v. Ely-Norris Safe Co., 
170 Mo. A. 478, 156 SW 811. 

; C.—Humphrey v. Wade, 70 N. C. 

80. 

Porto Rico.—Fernandez v. Perez, 6 
Porto Rico Fed. 342, 349 [cit Cyc]. 

Va.—Hoge v_ Fidelity L. & T. Co., 
103 Va. 1, 48 SE 494; Berns vy. Shaw, 
65 W. Va. 667, 64 SE 930, 23 LRANS 
522; Eastern Oil Co. v. Coulehan, 65 
W. Va. 531, 64 SE 836; Daniel v. 
Gillespie, 65 W. Va. 366, 64 SH 254, 

[a] In matters of account (1) the 
jurisdiction of the courts of law and 
the courts of equity is concurrent. 
Casperson v. Casperson, 65 N. J. L. 
402, 47 A 428. (2) “Until asserted 
at the instance of a party in interest 
the jurisdiction of courts of equity 
in actions involving accountings is 
not exclusive of the jurisdiction of 
courts of common law.’ Bechtel v. 
Marshall, 283 Ill. 486, 119 NE 618. 

{b] Fraud, accident and mistake. 
—Generally courts of law and equity 
have concurrent jurisdiction of 
causes predicated on fraud, accident, 


and mistake. Daniel v. Gillespie, 65 
W. Va. 366, 64 SH 254. And see infra 
§§ 53-69, 82-91. 

{c] Fraudulent conveyances.—-Un- 
der) Gen. Iu: [1909] .er:253" Suhiethe 
jurisdiction of courts of law and 
equity as to fraudulent conveyances 
is concurrent, so that a purchaser 
on execution sale against grantee 
may bring ejectment. Monks y. Des- 
landes, 38 R. J. 2, 94 A 854. 

[ad] Suits by slaves for freedom 
seem to have been of concurrent 
jurisdiction. Aleck v. Tevis, 4 Dana 
(Ky.) 242; Murphy vy. Clark, 9 Miss. 
221; Dempsey v. Lawrence, Gilm, (21 
Vian) Soo 


35. Fernandez v_ Perez, 6 Porto 
Rico Fed. 342. 
36. Alton M. & F. Ins. Co. v. 


Buckmaster, 13 Ill. 201; Hartford F. 
Ins. Co, v. Ledford, 151 Ill. A. 413; 
Des Moines L. Ins. Co. vy. Seifert, 112 
hoe 2v¢. Path 210 Tl t57,9 Tien 

Discretion in exercise of jurisdic~ 
tion see supra § 12. 

37. Shenehon y. Illinois L. Ins. 
Co., |100 Til. A. 282; Biermann vi 
Guaranty Mut. L. Ins. Co., 142 Iowa 
341, 120 NW 963; Chapel v. Hull, 60 
Mich. 167, 26 NW 874; Common- 
wealth Roofing Co. v. Riccio, 81 N. J. 
Eq. 315, 88 A 385 [aff 81 N. J. Eq. 
486, 87 A 114]. 

[a] The real foundation of con- 
current jurisdiction of courts of law 
and of equity is the fact that the 
legal remedy is not full, adequate, 
and complete. Hartford F. Ins. Co. vy. 
Ledford, 151 Ill. A. 413; Shenehon y. 
Illinois L. Ins. Co., 100 Tll. A. 281. 

38. Commonwealth Roofing Co. v. 
Riccio, 81" Node Ege 9305, GSisieAleess 
[aff 81 N. J. Eq. 486, 87 A 114]. 

39. Fla.—Byrne vy. Brown, 40 Fla. 

109, 23 S 877. 
Tll—Grand Tower, etc., R. Co. v. 
Walton, 150 Ill. 428, 37 NE 920; 
Howell v. Moores, 127 Ill. 67, 19 NH 
863; Ross v. Buchanan, 13 Tll. 55; 
Des Moines L. Ins. Co. v. Seifert, 
LL TN Av 27% Latt 2008 Witt ae 
NE 349]. 

Md.—Magin yv. Niner, 110 Md. 299, 
Ke AL, : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¢ 


§§ 15-16] 


by a subsequent proceeding at law.*° If the action 
at law is first commenced equity will not assume 
jurisdiction without the intervention of some spe- 
cial cause rendering: the jurisdiction at law in- 
Where a party sues simultaneously 
both at law and in equity, he may be compelled 
to elect which remedy he will pursue.?? 
adverse decision on the merits in the legal pro- 
ceeding bars subsequent relief in equity upon the 
same grounds, for courts of equity have no appel- 
late or supervisory powers over courts of law.4? 
On the same principle one cannot maintain an ac- 
tion at law for the identical cause of action already 
determined against him in equity.‘4 

[§ 16] ¢. In Federal Courts—(1) In General. 


adequate.*! 


Mass.—Nash v. McCathern, 183 
Mass. 345, 67 NE 323. 

Mo.—Berry v. Robinson,.9 Mo. 276. 

N. J.—Casperson v. Casperson, 65 
Neds 402 AT PA 428) : 

Va.—Hoge v. Fidelity L. & T. Co., 
103 Va. 1, 48 SE 494. 

“It would be a strange and an 
anomalous rule of law that would 
permit another court, though of con- 
current jurisdiction, to withdraw the 
case and the parties from the juris- 
diction of the law court, where the 
latter is as competent to extend the 
proper relief as the former. The rule 
~of law is that where two courts have 
concurrent jurisdiction the right to 
maintain it attaches to that court 
which first exercises it.” Byrne v. 
Brown, 40 Fla. 109, 116, 23 S 877. 

40. Gainty v. Russell, 40 Conn. 
450; Meyer v. Saul, 82 Md. 459, 33 A 
539; Bell v. Dewoody, 1 Overt. 
(Tenn.) 478. Compare Williamsport 
wv. Citizens’ Water, etc., Co.; 232°Pa. 
232, 81 A 316 (holding that where 
there is an appropriate remedy at 
law against a corporation, even 
though equitable jurisdiction has 
been invoked, the bill will be dis- 
missed). 

41. Ala.—Wilkinson v. Stuart, 74 
Ala. 198; Hause v. Hause, 57 Ala. 262; 
Lee v. Lee, 55 Ala. 590; Campbell v. 
Conner, 42 Ala. 131. 

Ark.—Home Fire Ins. Co. v. 
ton, 106 Ark, 552, 153 SW 830. 

Ga.—Morrison y. McFarland, 147 
Ga. 465, 94 SH 569. 

Ill.—Neal Inst Co. v. Stuckart, 281 
Mie 26, ln NB t0L2°= MROSSI. Ve 
Buchanan, 13 Ill. 55; Mason vy. Pig- 
gott, 11 Ill. 85; Hartford F. Ins. Co. 
v. Ledford, 151 Ill. A. 413; Cleland v. 
Campbell, 78 Ill. A. 624. 

Iowa.—Biermann v. Guaranty Mut. 
L_ Ins. Co., 142 Iowa 341, 120 NW 
963 


Ben- 


Mass.—Nash vy. McCathern, 183 
Mass. 345, 67 NE 323. 

Mich.—Eaton v. Trowbridge, 38 
Mich. 454. 

N. J.—Standard Roller Bearing Co. 
v. America Crucible Steel Co., 71 
N. J. Eq. 61, 63 A 5465 Sweeny v. 


Williams, 36 N. J. Eq. 627. 

N.. Y.—Erste Sokolower Congrega- 
tion Anshe Yosher v. First United 
Royatiner Sokolower Verein, 32 Misc. 
269, 66 NYS 356. 

Tenn.—Williams v. 
Overt. 229. : 

Va.—Hoge v. Fidelity L. & T. Co., 
103 Va. 1, 48 SE 494. 

Eng.—Hale v. Thomas, 1 Vern. Ch. 
349, 23 Reprint 515. 

[a] Equitable relief with denial of 
costs.—(1) It has been held that 
where a defendant in a law action 
fails to plead a defense there avail- 
able, and brings suit in equity based 
on the matter he might have so 
pleaded, equity will_relieve, but deny 
costs. Sailly v. Elmore, 2 Paige 
(N. Y.) 497. (2) But in some such 
cases there have been intimations 
that the jurisdiction becomes ex- 
clusive in the court which firs® ac- 
quires it. Hailey v. Boyd, 64 Ala. 
399; Hardeman vy. Battersby, 53 Ga. 


6. 
: [b] Auxiliary jurisdiction.—Where 


Patterson, 2 


EQUITY 


A prior 


stances.*® 


an action at law is pending, relief 
by bill in equity concerning the same 
subject matter should only be auxili- 
ary to the action at law, and ques- 
tions of a legal character which have 
been or may be decided in that ac- 
tion should not be reviewed. Phila- 
delphia Trust, etce., Ins. Co. v. Mayor, 
ete., 74 N. J. Hq. 330, 69 A 729; Atty.- 
Gen. v. Central R. Cos 68 N. J. Eq. 
198, bo AN S43) Lath VOLN td. de 7197, 
66 A 418]. 

42. Brooke v_ Phillips, 6 Phila. 
(Pa.) 392. 

Election of remedies generally see 
Election of Remedies §§ 35-43. : 

1 U. S.—Travelers’ Protective 
Assoc. y. Gilbert, ‘111 Fed. 269, 49 
CCA 309, 55 LRA 538; Folsom v. 
Ballard, 70 Fed. 12, 16 CCA 593. 

Mo.—Matson v. Field, 10 Mo. 100. 

N. Y.—Simpson vy. Hart, 1 Johns. 
Chrroie 
N. C.—Barnes v. 16 
Nai@y 27033 

Pa.—Smith v. McClure, 257 Pa. 168, 
101 A 347; Megahey v. Farmers’, etc., 
Fund, etc., Assoc., 215 Pa. 351, 64 A 
546. 

Va.—Hoge vy. Fidelity L. & T. Co., 
103 Va. 1, 48 SE 494. 

W. Va.—Bias v. Vickers, 27 W. Va. 
456. : 

“Jurisdiction will not be taken in 
equity to retry on the same facts a 
cause of action that has been de- 
cided in proceedings at law.’ Me- 
gahey v Farmers’ etc., Fund, etc., 
Assoc., 215 Pa. 351, 64 A 546 [quot 
Smith v. McClure, 257 Pa. 168, 172, 
101 A 347]. Loy 

[a] Reasons for rule.—(1) This 
rule is founded on the principle, that 
there ought to be an end of litiga- 
tion; and that, consequently, where 
a matter has been once fairly inves- 
tigated and decided in one forum, it 
shall not again become the subject of 
controversy in arfother.” Vanlew_v. 
Bohannan, 4 Rand. (25 Va.) 537, 540. 
To same effect Bias v. Vickers, 27 
WwW. Va. 456. (2) “Were the rule 
otherwise, it would make the court 
of equity an appellate court, review- 
ing the final judgments of a court of 
equal dignity and concurrent juris- 
diction; or put it in the power of 
that court to usurp the whole field 
of litigation and destroy entirely the 
concurrent jurisdiction of the law 
courts.” Hoge v. Fidelity L. & bh 
Co., 108 Va. 1, 15, 48 SE 494. 

44, Smith v. McClure, 257 Pa. 168, 
01 A 347. 
t 45. Judicial Code § 267; U. S. Rev. 
St. § 723; Act Sept. 24, 1789 GaWaS: 
Stlat 1. 82°¢207§ 16). 2 

46. Deweese _ V. Reinhard, 165 
U. S. 386, 17 SCt 340, 41 L. ed. Hants 
Wehrman v. Conklin, 155 U. S. 314, 
15 SCt 129, 39 L. ed. 167; Scott v. 
Neely, 140 U. S. 106, 11 SCt 712, 35 
LT. ed. 358; Root v. Lake Shore, etc., 
BR. Co. 10550), S.- 289) 26 LL. ed. 975; 
Boyce v. Grundy, 3 Pet. (U. S\i210) 
q7 L. ed. 655; Willis v. o’Connell, 231 
Fed. 1004; Rumbarger v. Yokum, 174 
Fed. 55; Peck v. Ayers, etc., Co., 116 
Fed. 273, 538 CCA 551; McGuire v. 
Pensacola City Co., 105 Fed. 677, 44 
CCA 670; Dow v. Berry, 18 Fed. 121; 


Dickinson, 


[210.J5.] 41 


By federal statute, since the time of the first judi- 
ciary act, it has been expressly provided that suits 
in equity shall not be sustained in any court of the 
United States in any case where a plain, adequate, 
and complete remedy may be had at law.* 
this statute is merely declaratory of a long estab- 
lished principle of equity jurisprudence,*® it was 
intended to emphasize the rule and to impress it 
upon the attention of the courts,*7 and its provisions 
are obligatory at all times and under all circum- 
In addition, parties in the federal courts 
have a constitutional right to trial by jury in com- 
mon-law eases,*® which right is not compensated by 
sending issues out of chancery to be tried by jury;°° 
and this right to a common-law jury trial furnishes 


White 


Beanty., Smith 2h) Cas ssNouels ian 
Mason 252; Bunce v. Gallagher, 4 F. 
Cas. No. 2,133, 5 Blatchf. 481. : 

“It is declaratory of the rule ob- 
taining and controlling in. equity pro- 
ceedings from the earliest period in 
England, and always in this country.” 
Scott v. Neely, 140 U. S. 106, 110, 11 
SCt. 712; 35-1. ed. 358: 

47. Boise Artesian Hot, etc., 
Water Co. v. Boise City, 213 U. S. 
276, 29 SCt 426, 53 L. ed. 796; Wehr- 
man v. Conklin, 155 U. S. 314, 15 SCt 
129, 39 L. ed. 167; Buzard v. Hous- 
ton, 119 -U~ S.347, 17, SCt 249, 30aL. 
ed. 451; New York Guaranty, etce., 
Co. v. Memphis Water Co., 107 U. S. 
205, 2 SCt 279, 27 L. ed. 484; Willis 
v. O’Connell, 231 Fed. 1004; Peck v. 
Ayers, ete., Co., 116 Fed. 273, 53 CCA 
551; White v. Boyce, 21 Fed. 228. 

“It was not indeed a new rule; but 
the congress thought fit in organiz- 
ing the federal judiciary to make it 
@ positive command, lest it should 
sometimes be too lightly  disre- 
garded.” Warmath y. O’Daniel, 159 
Fed. 87, 20 AmBankr 101, 16 LRA 
NS 414. 

48. Wehrman v. Conklin, 155 
U.S. 314, 15° SCt 129) 39, Teed) 167: 
John A. Roebling’s Sons Co. v. Kinni- 
cutt, 248 Fed. 596; American Falls 
Milling Co. v. Standard Brokerage, 
etc., Co., 248 Fed. 487, 160 CCA 
497; Bronson vy. Cook, 247 Fed. 601; 
Northern Pac. R. Co. v. Van Dusen 
Harrington Co., 245 Fed. 454, 157 CCA 
616, LRA1918C 883; Thompson v. 
Emmett Irr. Dist., 227 Fed. 560, 142 
CCA 192; Cobban v. Conklin, 208 Fed. 
231, 125 CCA 431; Brown v. Fletcher, 
206 Fed. 461, 124 CCA 367 [mod 203 
Fed. 70, and rev on other grounds 
23% U.S. 583; (35 SCt-750;/59 Liated, 
1128]; American Assoc. v. Williams, 
166 Fed. 17, 93 CCA 1; Warmath v. 
O’Daniel, 159 Fed. 87, 86 CCA 277, 16 
LRANS 414; Indian Land, ete., Co. 
v. Shoenfelt, 135 Fed. 484, 68 CCA 


196; Peck ‘v. Ayers, ete, Co. 116 
Fed. 273, 58 CCA 551; Safe-Deposit, 
etc., Co. v. Anniston, 96 Fed. 661; 


Thomas v. Council Bluffs Canning 
Co., 92 Fed. 422, 34 CCA 428; Smith 
v. American Nat. Bank, 89 Fed. 8382, 
32 CCA 368; In re Foley, 76 Fed. 390; 
Walker v. Brown, 63 Fed. 204, 11 
CCA 135 [rev on other grounds 165 
U. S. 654, 17 SCt 453, 41 L. ed. 865]; 
Bloch v. Abrahams, 30 Fed. 546; Bean 
v. Smith, 2 F. Cas: No. 13174, 2 Ma- 
son: 252; Hess v. Horton, 2 App. 
CD CS) 81k f 

“These provisions are obligatory 
at all times and under all circum- 
stances, and are applicable to every 
form of action, the laws of the sev- 
eral States to the contrary notwith- 
standing.” Wehrman y. Conklin, 155 
U. S. 314, 323, 15 SCt 129, 39 LL. ed. 
167 [quot Cobban y. Conklin, 208 Fed. 
231, 2284, 125 CCA 143i] 

[a] In the territorial courts this 
statute had no application. Dill v. 
BEbey, 229 U. S: 199, 33 SCt 620, 57 
L. ed. 1148. ‘ 

49. U. S. Const. Amendm. VII. 

50. Hess v. Horton, 2 App. (D. C.) 
81. See also Juries [24 Cyc 182}. 


42. [21 0/3,] 


an additional reason for limiting jurisdiction in equi- 
ty, to eases where there is not an adequate remedy 
Accordingly the federai courts have en- 
forced with strictness the rule that equity has no 
jurisdiction in cases where there is an adequate 
Nevertheless, this statute was 
not intended to restrict the ancient jurisdiction of 
courts of equity ®* or to prohibit the exercise, by 
the federal courts sitting in equity, of a concurrent 
jurisdiction with courts of law in cases where such 
concurrent jursdiction had been previously upheld.°* 


at, law.®? 


remedy at law.°? 


. Issues out of chancery see infra 
§§ 721-742. 

51. Scott v. Neely, 140 U. S. 106, 
11 SCt 712, 35 L. ed. 358; Whitehead 
vo Shattuck, 1388°U. S. 146, 11. SCt 
276, 34 L. ed. 873; Hipp v. Babin, 19 
How. (U. S.) 271, 15 L. ed. 633; Cob- 
ban v. Conklin, 208 Fed. 231, 125 CCA 
431; Lewis Pub. Co. v. Wyman, 168 
Fed. 752 [mod on other grounds 182 
Fed. 13, 104 CCA 453 (aff 228 U. S. 
GLOMESO UES CLs 0095 Ole inn LEG vaso) ills 
American Creosote Works v. 
Lembcke, 165 Fed. 809; American 
Waterworks, etc., Co. v. Home Water 
Co., 115 Fed. 171 [app dism 194 
We 21S 639,. 247, SCt «855, 480 Li. ed: 
1162]; Strang v. Richmond, ete, R. 
Co., 101 Fed. 511, 41 CCA 474; Green 
v. Turner, 98 Fed. 756; Thomas v. 
Council Bluffs Canning Co., 92 Fed. 
422, 34 CCA 428. 

{a] The main purpose of U. S. 
Rev. St. § 723, which provides that 
suits in equity shall not be sustained 
in the federal courts when a plain, 
adequate, and comnlete remedy may 
be had at law, was to emphasize the 
necessity for preserving to litigants 
in the federal courts the right to 
jury trial secured by the seventh 
amendment to the constitution in 
suits at common law. Grether v. 
Wright, 75 Fed. 742, 23 CCA 498. 

52. Boise Artesian Hot, etes, 
Water Co. vy. Boise City, 213 U.S. 
276, 29 SCt 1426, (53 Li. ed., 796; U. S, 
v. Bitter Root Dev. Co., 200 U. S. 
451, 26 SCt 318, 50 L. ed. 550; South- 
Onn eeace kit.) CO Val, ys 620 0m Wate 
841, 26 SCt 296; 50.L..ed. 507; Ar- 
* kansas Bldg., ete., Assoc. v. Madden, 
176... Si269; 20, SCt' 119, 44.7. ed, 
159; Deweese v. Reinhard, 165 U. S. 
386, 17 SCt 340, 41:L. ed. 757; Wehr- 
man vy. Conklin, 155 U. S. 314, 15 SCt 
129, 39 L. ed. 167; Scott v. Neely, 140 
WensrelO6s 11 SOU7125.35. lis eds 3585 
Whitehead v. Shattuck, 138 U. S. 
146,.11 SCt 276, 34 L. ed. 873; Buzard 
v. Houston, 119 U. S. 347, 7 SCt 249, 
30 L. ed. 451; Fussell v. Gregg, 113 
Wms 000, SOUIGsi, p23. i. edsp 9932 
Killian vy. Ebbinghaus, 110 U. S. 568, 
4 SCt 232, 28 L. ed. 246; New York 
Guaranty, etc., Co. v. Memphis Water 
Con 10%, Us S- 205; 2 SCt 279,927 aie 
ed. 484; Root v. Lake Shore, etc., R. 
Co,,,105 U. S. 189, 26 L. ed. 975; Lewis 
v. Cocks, 23 Wall. (U. S.) 466, 23 
L. ed. 70; Grand Chute v. Winegar, 
Loewall. OU. S.)..873, 21, La.) ed. 1743 
Pheonix Mut. L. Ins. Co. v. Bailey, 13 
Wall. (CU. \S.). 616,) 20) Ly... ed.,, 501; 
Thompson v. Central Ohio R. Co., 6 
Wall. (U. S.) 134, 18 L. ed. 765; Hipp 
Vv. Babin, ‘19 How. (U. S.) 271; 15. 
ed. 633; Knox v. Smith, 
GUig'S>) 298, diy. ed. 983. Dade, iva 
Irwin, 2 How. (U. S.) 383, 11 lL. ed. 
308; Russell v. Clark, 7 Cranch 
(U. S.) 69, 3 L. ed. 271; Roebling’s 
Sons Co. v. Kinnicutt, 248 Fed. 596, 
600; National Surety Co. v. Wash- 
ington Iron Works, 243 Fed. 260; Ne- 
vada-California Power Co. v. Hamil- 
ton, 235 Fed. 317; Willis v. O’Connell, 
281 Fed. 1004; Crown Orchard Co. v. 
Dennis, 220 Fed. 516; U. S.'‘v. D’Olier 
Engineering Co., 215 Fed. 209; Laws 
v. Fleming, 177 Fed. 450 [rev on 
other grounds 191 Fed. 283, 112 CCA 
27]; Rumbarger v. Yokum, 174 Fed. 
55: Lewis Pub. Co. v. Wyman, 168 


4 How. | 


EQUITY 


which has since 


[§ 17] 


Fed. 752 [mod on other grounds 182 
Fed. 13, 104 CCA 453 (aff 228 U. S. 
GlOe Soe SCUMO9O. ubilo ln: Leds ISO) elt, 
Jewett v. Chicago, etc. R. Co., 156 
Fed. 160; Martin v. Wilson, 155 Fed. 
97, 84 CCA 13 [certiorari den 210 
28 SCTE TO lan oapees fe 


CCA 527]; Quigley v. Spencer Stone 
Co., 143 Fed. 86, 74 CCA 280; Toledo 
Computing Scale Co. v. Computing 
Seale Co.,.142 Fed. 919, 74-CGCA 89; 
South Penn .Gil Co. y. Calf Creek 
Oil, ete., Co. 140 Fed. 507; Indian 
Land, ete., Co. v. Shoenfelt, 135 Fed. 
484, 68 CCA 196; U. S. Mining Co. v. 
Lawson, 134 Fed. 769, 67 CCA 587 
faff-207 U. S.1, 28, SCt 15, 52 Lived. 
65]; Holst v. Savannah Electric Co., 
131 Fed. 931 [rev on other grounds 
132 Fed. 901, 65 CCA 449]; McCabe v. 
Rapid Transit Subway Constr. Co., 
127 Fed. 465; Brown y. Arnold, 127 
Fed. 387 [rev on other grounds 131 
Fed. 723, 67 CCA 125]; Giberson v. 
Cook, 124 Fed. 986; Jones v. Mutual 
Fidelity Co., 123 Fed. 506; Sawyer v. 
Atchison, ete., Co., 119 Fed. 252 [aff 
129 Fed. 100, 63 CCA 602]; Peck v. 
Ayers, etc., Tie Co., 116 Fed. 273, 53 
CCA 551; Washington County v. Wil- 
liams, 111 Fed. 801, 49 CCA 621; 
Hanley v. Kansas, ete., Coal Co., 110 
Fed. 62; Eau Claire v. Payson, 109 
Fed. 676, 48 CCA 608; McGuire v. 
Pensacola City Co., 105 Fed. 677, 44 
CCA 670; Hale v. Allinson, 102 Fed. 
790 [aff 106 Fed. 258, 45 CCA .270 
(aff 188 U. S. 56, 28 SCt 244, 47. L. 
ed. 380)]; Union Cent. L. Ins. Co. v. 
Phillips, 102 Fed. 19, 41 CCA 268; 
Forest Oil Co. v. Crawford, 101 Fed. 
849, 42 CCA 54; Corbus v. Alaska 
Treadwell Gold-Min. Co., 99 Fed. 334 
[aff 187 U. S. 466, 455, 454, 447, 23 
SCt 1615, toss 47 Liered. 4261, 12565 
253]; Safe-Deposit, etce., Co. v. An- 
niston, 96 Fed. 661; Pokegama Sugar 
Pine Lumber Co. vy. Klamath River 
Lumber, ete., Co., 96 Fed. 34; Iowa, 
ete., Land Co. v. Temescal Water Co., 
95 Fed. 320; Bedford Quarries Co. v. 
Thomlinson, 95 Fed. 208, 36 CCA 272; 
Proctor,, ete /Couay. Mahin,. os Hed: 
875; Morrison vy. Marker, 93 Fed. 
692; Alger v. Anderson, 92 Fed. 696; 
Thomas v. Council Bluffs Canning 
Co., 92 Fed. 422, 34 CCA 428; Smith 
v. American Nat. Bank, 89 Fed. 832, 
382 CCA 368; Gombert v. Lyon, 80 Fed. 
305; In re Foley, 76 Fed. 390; Ross- 
Meehan Brake Shoe Fdy. Co. v. 
Southern Malleable Iron Co., 72 Fed. 
957 [rev on other grounds 79 Fed. 
10, 24 CCA. 425, 38 LRA 616]; Coles 
v. Northrup, 66 Fed. 831, 14 CCA 138; 
U. S. v. Debs, 64 Fed. 724; Sanders v. 
Devereux, 60 Fed. 311, 8 CCA 629; 
Summerlin v. Fronteriza Silver Min., 
ete., Co., 41 Fed. 249; Pullman’s 
Palace-Car Co. v. Central Transp. 
Co., 84 Fed. 357; Densmore vy. Tanite 
Co., 32 Fed. 544; Mann v. Appel, 31 
Fed. 878; Whitehead v. Entwhistle, 
27 Fed. 778; Barthet v. New Orleans, 
24 Fed. 563; Hausmeister v. Porter, 
21 Fed. 355: Curry v. McCauley, 26 
Bed., 583;. U. 7S.,.v. White, 1%, Fed 
561, 9 Sawy. 125 [app dism 30 L. 


[§§ 16-17 


Nor does the statute apply where the relief to be 
had in the law court is equitable in its nature, and 
no right of jury trial would be destroyed.°> 
remedy at law which will prevent the exercise of 
equitable jurisdiction is one which was in existence 
when the Judiciary Act of 1789 was passed,°® or 


The 


been created by act of congress,** 


and which is available in the federal courts.°® 
(2) State Statutes. 
edy at law created by state statutes and available 
in state courts cannot oust the federal courts of ju- 


An adequate rem- 


ed. 1017]; Dahlman v. Jacobs, 15 
Fed. 863, 5 McCrary 130; Kropholler 
v. St. Paul, ete., R.-Co., 2 Fed. 302; 
1 McCrary 299; Bean v. Smith, 2 F. “ 
Cas. No. 1,174, 2 Mason 252; Pratt 
v. Northam, 19 F. Cas. No. 11,376, 5 
Mason 95; Railroad Co. v. Neal, 20 
F.. Cas. No. (11,5384, 18  Woodsiicsbss 
U. S. v. Myers, 27 F. Cas. No. 15,844, 
2 Brock.15163)U. S:iweParrott 2758: 
Cas, No. 15,998, McAIll. 271; Blakeley 
V..-Biscoe, «307 Wii’ Cas:, WNon- 18239, 
Hempst. 114. 

53. Wehrman v. Conklin, 155 U. S. 
814, 15 SCt 129, 39 L. ed. 167; Shields 
v. Thomas, 18 How. (U. S.) 253, 262, 
15 L. ed. 368; Salton Sea Cases, 172 
Fed. 792, 97 CCA 214 [certiorari den 
215 U. S.- 6038, 30 SCt 405, 54 L.. ed: 
346]; Bean v. Smith, 2 F. Cas. No. 
1,174, 2 Mason 252; Harrison v. Row- 
an, 11 F. Cas. No. 6,143, 4 Wash.~ 
C2 C202. 

54. Wehrman v. Conklin, 155 U. S. 
314, 15 SCt 129, 39 L. ed. 167; Shields 
Vv. Thomas; 18" How. (Us +S,)) 25850 Lo 
L. ed. 368; Salton Sea Cases, 172 
Fed. 792, 97 CCA 214 [certiorari den 
215 U. S. 603, 30 SCt 405, 54 L. ed. 
346]; London Guarantee, ete., Co. v. 
Buffalo» Bell, Pelt Gor, iw Weds ise 
Bean v. Smith, 2 F. Cas. No. 1,174, 2 
Mason 252; Pratt v. Northam, 22 F. 
Cas. No. 11,376, 5 Mason 95. But see 
Griesa v. New York Mut. L. Ins. Co., 
169 Fed. 509, 94 CCA 635 [certiorari 
den 215 U. S. 600, 30 SCt 400, 54 L. 
ed. 344] (holding that the concurrent 
jurisdiction does not exist where 
the remedy at law is plain, speedy, 


and. adequate, even in cases of 
fraud). 

Se tee jurisdiction see supra 
eo Williams y. Miller, 249 Fed. 
56. McConihay v. Wright, 121 


U. S. 201, 7 SCt 940, 30 L. ed. 932; 
Richardson v. Pennsylvania Coal Co., 
203 Fed. 743; National Surety Co. w. 
State Bank, 120 Fed. 593, 56 CCA 
657, 61 T:-RA 394; Barrett v. Twin 
City Power Co., 118 Fed. 861 [aff 126 


‘Fed. 302, 61 CCA 288]; Pack v. Ayers, 


ete. Co., 116 Fed. 273, 53 CCA 551: 
Green v. Turner, 98 Fed. 756; Poke- 
gama Sugar Pine Lumber Co. v. 
Klamath River Lumber, ete., Co., 96 
Fed. 34; Alger v. Anderson, 92 Fed. 
696; Missouri, etc, R. Co. v. Elliott, 
56 Fed. 772; Bunce v. Gallagher, 4 F. 
Cas. No. 2,133, 5 Blatchf. 481. See 
also supra § 6 text and notes 53, 54. 
“Unless changed by subsequent 
acts of Congress, the adequate 
remedy at law, which is the test of 
the equitable jurisdiction of the 
courts of the United States, is that 
which existed when that jurisdiction 
was vested—that which was when 
the Act of 1789 was adonted.” Na- 
tional Surety Co. v. State Bank, 120 
Fed. 593, 603, 56 CCA 657. j 
57. McConihay v. Wright, 121 
U.S. 201; 7: SCt 940;:30 L. ed. 932% 
Richardson vy. Pennsylvania Coal Co., 
203 Fed. 743; Green y. Turner, 98 
Fed. 756. e 
58. Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819: Arrow- 
smithit vi Gleason, °129 UpSSh oO SGung 
SCt (237, 32 L. ed. \'630:! St. Louis= 
San Francisco R. Co. v. McElvain, 
253 Fed. 123; Nevada-California 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


§ 17] 


risdiction in equity.®9 


legal title.% 


Power Co. v. Hamilton, 235 Fed. 
317; Hultberg v. Anderson, 170 Fed. 
657; Brun v. Mann, 151 Fed. 145, 80 
CCA 513, 12. LRANS 154; National 
Surety Co. v. State Bank, 120 Fed. 
593, 56 CCA 657; Niagara Fire Ins. 
Co. v. Correll, 110 Fed. 816; U. S. L. 
Ins. Co. v. Cable, 98 Fed. 761, 39 CCA 
264; Pokegama Sugar Pine Lumber 
Co. v. Klamath River Lumber, etce., 
Co,,, 96 Fed. 34: Coler v. Stanly 


Che 89 Fed. 257; Bean v. Smith, 


mE. Cas. “No. 1,174, 2 Mason 252; 
Mayer v. Foulkrod, 16 F. Cas. No. 
9,341, 4 Wash. C. C. 349; Desola v. 
Willoughby, 1 Porto Rico Fed. 344. 
See also infra § 17. 

“Tt is an absence of an adequate 
remedy at law in the national courts, 
and that alone,. which conditions 
jurisdiction in equity in those 
courts.,”’ National Surety Co. v. 
State Bank, 120 Fed. 593, 602, 56 CCA 
657, 61 LRA 394 [quot Union Pac. 
R. Co’ vy. Weld County, 222 Fed. 651, 
654, 138 CCA 175]. 

“A federal court of equity, follow- 
ing the chancery precedents, does 
not inquire about the remedies avail- 
able in a state court (which for this 
purpose is a foreign tribunal), but 
whether a federal court of law of- 
fered an adequate remedy; and this 
inquiry is confined to the remedies 
in the federal courts, no matter how 
ancient may be the remedies offered 
by the _ state. Congress may, of 
course, change the federal remedies 
from time to time; the change may 
be made by original legislation, or 
by adopting the remedies of the 
state; but the test is always whether 
the remedy under examination is 
available in the federal courts. If 
it is not, its existence does not af- 
fect the equitable jurisdiction of the 
Circuit Court.” Borden’s Condensed 
Milk Co. v. Baker, 177 Fed. 906, 910, 
101 CCA 186. 

[a] A statutory action of forcible 
entry and detainer not maintainable 
in a federal court is not such a 
remedy. Pokegama Sugar Pine Lum- 
ber Co. v. Klamath River Lumber, 
ete., Co., 96 Fed. 34. 

[b] Remedy available after re- 
moval to federal court.—Lack of an 
adequate remedy-at law in the same 
jurisdiction’ cannot successfully be 
urged to sustain the equitable juris- 
diction of a federal court of a suit 
to cancel an insurance policy for 
fraud, where the insurance company, 
because of diversity of citizenship, 
might have removed the _ action 
brought on such policy in a state 
court to a federal court, where the 
fraud could have been set up as a 
defense. Cable v. U. S. L. Ins. Co., 
HOM Ue Se SSpo24s SCt 14, 48> Lied. 


188. 
59. Smith v. Reeves, 178 U. S. 
AGE ZOU SOLRA9 LON Ze” Ia ed. 111405 


Smyth v. Ames, 169 U. S. 466, 18 SCt 
418, 42 L. ed. 819; Mississippi Mills 
ve Gohn) 150" Us" S28202 14" SCt 275, 
37 L. ed. 1052; Arrowsmith v. Glea- 
son, 129 U.'S.:86, 9 SCt 237, 32 L. ed. 


630; Ridings vy. Johnson, 128 U. S. 
Sow oe SCE 12. ee Ls. Ved. 14015 
McConihay v. ‘Wright, 121 U. S 
201, 7 SCt 940, 30 L. ed. 932: Van 


Norden v. Morton, 99 
L. ed. 453; Barber v. Barber, 21 How. 
(U. 8S.) 582, 16 L. ed. 226; Robinson 
vy. Campbell, 3 Wheat. (U. S.) 212, 4 


There are cases, however, 
in which it has been held that an adequate remedy 
at law provided by state statutes was sufficient to 
preclude federal jurisdiction in equity.®° Thus state 
statutes authorizing the real party in interest to sue 
at law ®* are enforced in federal courts by reason 
of. the Practice Conformity Act, and accordingly 
a federal action must be at law and not in equity 
where the only ground for coming into equity is 
that the plaintiff has only an equitable and not the 
Where a statute gives a new right 


EQUITY 


case.® 


L. ed. 372; U. S. v. Howland, 4 Wheat. 


CUS Si L084 04 Leh eda e276. — Rich= 
ardson y. Pennsylvania Coal Co., 
203 Fed. 743; Borden’s Condensed 
Milk Co. vy. Baker, 177 Fed. 906, 
101 CCA .186;, Empire’ Cir.’ Co. v. 
Sullivan, 169 Fed. 1009; American 


Assoc. v. Williams, 166 Fed. 17, 93 
CCA 1; National Surety Co. v. State 
Bank, 120 Fed. 593, 56 CCA 657; 
Barrett v. Twin City Power Co., 118 
Fed. 861 [aff 126 Fed. 302, 61 CCA 


288]; Peck v. Ayers, etc.,. Tie Co., 
116 Fed. 278, 58 CCA-551; Schmidt 
v. West, 104 Fed. 272; Sowles v. 


Plattsburg First Nat. Bank, 100 Fed. 
5529'S. Tife: Ins.* Co, v.41 Cable, 98 
Fed. 761, 39 CCA 264; Pokegama 
Sugar Pine Lumber Co. v. Klamath 
River Lumber, etc., Co., 96 Fed. 34; 
Coler v. Stanly County, 89 Fed. 257 
faff+190.U.;S. 437, 23: SCt: 814,47. L: 
ed. 1126]; Chicago First Nat. Bank 
v. Steinway, 77 Fed. 661; Ray v. 
Tatum eo. Med wal 2s sr CCA® 4645 
Pittsburgh, ete., R. Co. v. Keokuk, 
etc., Bridge Co., 68 Fed. 19, 15 CCA 
184; Missouri, ete., R. Co. v. Elliott, 
56 Fed. 772; Indianapolis Water Co. 
v. American Strawboard Co., 53 Fed. 
970; De la Vergne Refrigerating 
Mach, Co. v. Montgomery Brewing 
Co.,. 46 Fed. 829 .[rev on other 
grounds 57 Fed. 111,'6 CCA 272]; 
Fletcher-v. New Orleans, etc., R. Co., 
20 Fed. 345; Pulliam v. Pulliam, 10 
Fed. 23; Frazer y. Colorado Dressing, 
ete.,| Co., 5. Fed. 163,' 2) McCrary | 11; 
Bean y. Smith, 2 F. Cas. No. 1,174, 2 
Mason 252; Cropper v. Coburn, 6 F. 
Cas. No. 3,416, 2 Curt. 465; Gordon v. 
Hobart, ?10 > EF.) Casi No. 5,609, 92 
Sumn. 401; Mayer v. Foulkrod, 16 F. 
Cas: No. 9,341,.'4. Wash. Ci! C:73495 
Pratt v. Northam, 19 F. Cas. No. 
11,376, 5 Mason 95; Sheffield Furnace 
Co. v. Witherow, 149 U. S. 574, 13 SCt 
936, 37 L. ed. 853; St... Louis-San 
Francisco R. Co. v. ‘McElvain, 253 
Fed. 123; Nevada-California Power 
Co. v. Hamilton, 235 Fed. 317; Rich- 
ardson v. Pennsylvania Coal Co., 203 
Fed. 743; Western Union Tel. Co. v. 
Trapp, 186 Fed. 114, 108 CCA 226; 
Acord v. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 
CCA 625 (certiorari den 215 U. S. 
607, 30 SCt 408, 54 L. ed. 346)]; 
Brun v. Mann, 151 Fed. 145, 80 CCA 
513, 12 LRANS 154; Jones v. Mutual 
Fidelity Co., 123 Fed. 506; Breeden v. 
Lee, 4 F. Cas. No. 1,828, 2 Hughes 
484; Parsons v. Lyman, 18 F. Cas. 
No. 10,780, 5 Blatchf, 170, 32 Conn. 
566; Benjamin v. Cavaroc, 22 F. Cas. 
No. 1,300, 2 Woods, 168; Wheeling v. 
Baltimore, 29 F. Cas. No. 17,502, 1 
Hughes 90. See also supra §6 text 
and notes 57, 58. 

“To hold otherwise is to hold that 
the state can abridge the jurisdiction 
of the federal court.” Nevada-Cali- 
fornia Power Co. v. Hamilton, 235 
Fed. 317, 339. 

[a] Bills quia timet belong to the 
ancient jurisdiction in equity, and 
no change in state legislation, giving, 
in cases of that nature, a remedy by 
action at law, can of itself curtail 
the jurisdiction in equity of _ the 
courts of the United States. McConi- 
hay v. Wright, 121 U. S. 201, 7 SCt 
940, 80 L. ed. 932. 

6Q. Travelers’ Protective Assoc. 
vy. Gilbert, 111 Fed. 269, 49 CCA 309, 
55 LRA 538 (which was in effect 


(20. 438 


that may be enforced by an action at law, equally 
available in a federal or state court, in cases where. 
the federal court has jurisdiction, such remedy maiy * 
supersede and displace an equitable remedy thereto- 
fore existing in the federal courts.°* When a right 
is dependent on a state statute, the jurisdiction of 
the federal court, as between law and equity, must 
be determined by the essential character of the 
A state statute giving a remedy in equity 
does not confer equitable jurisdiction in such cases 
on the federal court if there is an adequate remedy 


overruled on this point, although 
purported to be distinguished in Na- 
tional Surety Co. y. State Bank, 120 
Fed. 593, 56 CCA, 657). 

[a] Vacating judgments and 
granting new trials.—(1) The Prac- 
tice Conformity Act adopts a state 
statute providing for setting aside 
a judgment on the ground of fraud, 
casualty, or misfortune, and ex- 
cludes federal equity jurisdiction in 
cases within the act. Travelers’ Pro- 
tective Assoc. of America v. Gilbert, 
111 Wed. 269; 49 CCA 309, 55 LRA 
538. (2) But this same court in 
a subsequent case under a precisely 
similar statute held that such stat- 
ute could not affect the federal 
equity jurisdiction, and that the state 
statute gave merely an additional ~ 
and cumulative remedy. National 
Surety Co. v. State Bank, 120 Fed: 
59Sy  5On CCAMEG hire (3) Assuming 
that the jurisdiction of a court of 
equity to grant new trials still ex- 
ists notwithstanding a state statute’ 
authorizing a motion for new trial in 
an action at law based upon like 
grounds, a federal court will not 
exercise such jurisdiction after an 
application has been made under the 
statute and denied. Folsom y. Bal- 
lard, 70 Fed. 12, 16 CCA 593. 

61. See Parties [30 Cyc 44]. , 

62. U.S. Rev. St. § 914; See also 
Federal Courts. 

63. Thompson v. Central Ohio R. 
nee 6° Wall... (U. S.) 184, 18° Li. “ed. 

64. Union Pac. R. Co. v. Weld 
Peuaty, 222 Fed. 651, 654, 188 CCA 


_“A statute which gives _a new 
right, that may be enforced by an 
action at law, may remove the very 
evil which was the ground of equit- 
able jurisdiction. When such stat- 
ute is passed, it must be taken in 
connection with section 723, Rev. St. 
U. S., and the combined result must 
produce a change in the right to 


equitable relief in the federal 
courts.” Union Pac. R. Co. v. Weld 
County, supra. 


65. Sheffield Furnace Co. v. 
Witherow, 149 U. S. 574, 13 SCt 936, 
37 L. ed. 853; Van Norden v. Morton, 
99 U. S. 378, 25 L. ed. 453; Richard- 
son v. Pennsylvania Coal Co., 203 
Fed. 748; New Jersey, ete, Land, 
etc., Co. v. Gardner-Lacy Lumber Co., 
178 Fed. 772, 102 CCA 220; Spencer v. 
Watkins, 169 Fed. 379, 94 CCA 659 
[certiorari den 215 U. S. 605, 30 SCt 
406, 54 L. ed. 346]; Platt v. Lecoca, 
158 Fed. 723, 85 CCA 621, 15 LRANS 
558; Jones v. Mutual Fidelity Co., 
123 Fed. 506,.'522°- Darragh v. HH. 
Wetter Mfg. Co., 78 Fed. 7, 23 CCA 
609; Klever v. Seawall, 65 Fed. 393, 
12 CCA 661; De La Vergne Refriger- 
ating Mach. Co. v. Montgomery Brew- 
ing Co., 46 Fed. 829. 

‘Where the procedure and relief 
provided by a state statute are es- 
sentially equitable, and such relief 
is impossible of attainment in any 
action at law, not owing to the ex- 
istence of any accidental or abnormal 
obstacles or difficulties, but by rea- 
son of the essential nature of such 
action and legal process, a case for 


purely equitable cognizance under 
the statute is presented.” Jones v. 
Mutual Fidelity Co., supra. See als™ 


supra §6 text and note 6. 


44 [210.J.] | 


at law, according to the distinction between law and 


equity prevailing in those courts.®® 


commonly provided by state statutes that an action 
shall lie to quiet title to real preperty without any 
previous adjudication of the title in an action at 
law, and without reference to the possession, and 
the right sometimes is otherwise enlarged.*? 
enlarged right is enforceable by suit in equity in 
the federal courts where complainant is in pos- 
session and defendant is out of possession, or where 
both parties are out of possession, because in either 
case there is no adequate and complete remedy at 
But when the complainant is out of pos- 
session, he has an adequate remedy at law by action 
to recover possession, and therefore cannot sue on 
the equity side of the federal court.®® 
statutes, authorizing simple creditors who have not 
reduced their claims to judgment or acquired a lien 
to maintain a creditors’ bill to establish their claims 
and to subject assets to their payment 7° cannot be 


law.68 


66. Hollins v. Brierfield Coal, etc., 
Cos.4150) Ue Ss (ST 24 AS Ch i127) 137 
L. ed. 1113; Whitehead yv. Shattuck, 
138: U. S. 146,.11 SCt 276; 34 I. ed: 
Sone) S..Va \Walsony. 11/8 TUS. 86: 
6 SCt 991, 30 L. ed. 110; Robinson v. 


Campbell, 4 Wheat. (U. S.) 212, 4 
TeMeGs Hoa s tO mS. aver Lowland 04 
Wheat. (CU. ((S:)) 1038)0 4 1. Peds 526: 
Williams v. Miller, 249 Fed. 495; 


Roebling’s Sons Co. v. Kinnicutt, 248 
Fed. 596; Clinton Min., etce., Co. v. 
Cochran, 247 Fed. 449, 159 CCA 503; 
Davis v. Hayden, 238 Fed. 734, 151 
CCA 584; American Assoc: v. Wil- 
liams;/ 166 Hed: 17, 931CCA. 13) UL iS; 
Mining Co. v. Lawson, 134 Fed. 769, 
67 CCA 587 [aff 207 U. S.:1, 28 SCt 
15, 52 L. ed. 65]; U. S. Shipbuilding 
Co. v. Conklin, 126 Fed. 132, 60 CCA 
680; Adoue v. Strahan, 97 Fed. 691; 
“Alderson v. Dole, 74 Fed. 29, 20 CCA 
280; Gordan v. Jackson, 72 Fed. 86; 
Frey v. Willoughby, 63 Fed. 865, 11 
CCA 463; Clapp v. Spokane, 53 Fed. 
515; Smythe v. Henry, 41 Fed. 
705; Bloch vy. Abrahams, 30 Fed. 546; 
Whitehead v. Entwhistle, 27 Fed. 
778; Pulliam v. Pulliam, 10 Fed. 23; 
Bean Vv. Smith, 2°F.) Cas. No. 1,174, 2 
Mason 252. And see cases infra 
notes 67-75. See also supra § 6 text 
and note 58. 

“The line of demarcation between 
equitable and legal remedies in the 
Federal courts cannot be obliterated 
by state legislation.” Hollins v. 
Brierfield Coal, ete, Co., 150 U. S. 
Sl glo>s La ISCti127, se Ts. edi itd3 
{quot Frenandez vy. Perez, 6 Porto 
Rico Fed. 342, 349]. 

[a] Removal cases.—Where such 
a suit is brought into the federal 
court by removal, it should be re- 
manded to the state court instead of 
being dismissed. Cates vy. Allen, 149 
UES 4b 1, H3| SOt688351 977, 31% Ly, eds 
804; Gombert v. Lyon, 80 Fed. 305. 

[b] Enlarging equitable rights.— 
A state statute cannot enlarge the 
federal equity jurisdiction unless it 
has enlarged equitable rights. Smith 
v. Lloyd, 207 Fed. 815; Mathews 
Slate Co. v. Mathews, 148 Fed. 490. 
See also supra §§ 6, 16. 

67. See statutory provisions. 

68. Bardon v. Land, etc., Impr. 
Cone GU Seaioo,) Lo iSCth 650%) 39 
L. ed. 719 [aff 45 Fed. 706]; Wehr- 
man) tv. Conklin, » 155, )U.ss.S. 814; 
Hose tp 29 0539 ean eds -16%0 Dick 
v. Foraker, 155 U. S. 404, 15 SCt 124, 
39 L. ed. 201; Frost v. Spitley, 121 
U.S. 552, 7,SCt 1129, 30 L. ed. 1010; 
U. S. v. Wilson, 118 U. S. 86, 6 SCt 
991, 30 L. ed. 110; Reynolds v. Craw- 
fordsville First Nat. Bank, 112 U. S. 
405, 5 SCt 213; 28 L, ed. 733; Hol- 


land = vin Challen,. ) 110.;/U.. sSait5; 
$3. SCt 495... 28 L. ed. 52; Wine- 
man vy. Reeves, 245 Fed. 254, 


EQUITY 


Thus it is quite 


This 


So state 


157 CCA 446; Ennis-Brown Co. Vv. 
Central Pac. R. Co., 228 Fed. 46; 
Johnson v. North Star Lumber Co., 
206 Fed. 624, 125 CCA 118; Baum v. 
Longwell, 200 Fed. 450; New Jersey, 
etc., Land, ete., Co. v. Gardner-Lacy 
Lumber Co., 178 Fed. 772, 102 CCA 
220; American Assoc. v. Williams, 
166 Fed; 17, 93 CCA 1; Kraus ‘vy. 
Congdon, 161 Fed. 18, 88 CCA 182; 
U. S. Min. Co. v. Lawson, 134 Fed. 
769, 67 CCA 587 [aff 207 U..S..4, 28 
S@tads ti 52 Lae eds, 165i); WALLETS ve 
Baker, 133 Fed. 937; U. S. Min. Co. 
v. Lawson, 115 Fed. 1005; Green v. 
Turner, 98 Fed. 756; Adoue v. Stra- 
han, 97 Fed. 691; Gillis v. Downey, 85 
Red. 4838,! 29) C@A, (286; Gombert |v. 
Lyon, 80 Fed. 305; Prentice v. Duluth 
Storage, ete., Co., 58 Fed. 437, 7 CCA 
293; Southern Pac. R. Co. v. Goodrich, 
57 Fed. 879; Bigelow v. Chatterton, 51 
Fed. 614, 2 CCA 402; Land, etc., 
Impr. Co. vy. Bardon, 45 Fed. 706; 
Central-Pac, R. Co; tv.iDyer, 5 KF. Cas. 
No. 2,552, 1 Sawy. 641; Bayerque v. 
Cohen, 2 F. Cas. No. 1,134,.McAll. 
113; Overman v. Parker, 18 F. Cas. 
No. 10,628, Hempst, 692; Central Pac. 
R. Go. v. Dyer) 5 F. Cas. No. 2,552, 1 
Sawy. 641. 

69. Whitehead v. Shattuck, 138 
U. S.. 1467 11 SCt 2%6, 34. L. ed.) 873; 
U. S. v. Wilson, 118 U. S. 86, 6 SCt 
991, 30 L. ed. 110; Orton v. Smith, 18 


How: (U.'S.)* 268, (15 LL. ed. 393; 
Childs v. Missouri, etce., R. Co., 221 
Fed. 219, 186 CCA 629; Baum vv. 


Longwell, 200 Fed. 450; New Jersey 
Land, ete, Co. v. Gardener Lacy 
Lumber Co., 190 Fed. 861; Union Pac. 
R. Co. v. Cunningham, 173 Fed. 90; 
U. S. Mining Co. v. Lawson, 134 
Fed. 769, 67 CCA 587 [aff 207 U. S. 
1, 28 SCt 15, 52'L. ed. 65]; .Giberson 
v. Cook, 124 Fed. 986; U. S. Min. Co. 
v. Lawson, 115 Fed. 1005; Cosmos 
Exploration Co. v. Gray Eagle Oil 
ConilileVredir4, (50 CCA gS w6lr ERA 
230) [aft 190 MU Siy 801, 223),.SCt. 692) 
24 SCt 860, 47 L. ed. 1064]; Southern 
Pine Co. v. Hall, 105 Fed. 84, 44 CCA 
363 [certiorari den-180 U. S. 639, 
21 SCt 921, 45 L. ed. 711]; Adoue v. 


Strahan, 97 Fed. 691; Morrison v. 
Marker, 93 Fed. 692; Davidson v. 
Calkins, 92 Fed. 230; Taylor v. 


Clark, 89 Fed. 7; Gombert v. Lyon, 
80 Fed. 305; Gordan v. Jackson, 72 


Fed. 86; Frey v. Willoughby, 63 
Fed. 865, 11 CCA 463; Sanders v. 
Devereux, 60 Fed. 311, 8 CCA 629; 
Bigelow v. Chatterton, 51 Fed. 614, 
2 CCA 402. See also cases supra 
note 68. But see U. S. v. Leslie, 


167 Fed. 670, 674 (where it is said: 
“In the opinion of the court, there 
is no remedy at common law whereby 
the complainants could obtain the 
relief for which they ask, and there- 
fore they may avail themselves in 


[§ 17 


enforced in federal courts because there is an ade- 
quate remedy at law to establish the claim,’* and 
there can be no blending of legal and equitable mat- 
ters in the same suit.’? 
in some decisions, to cases where the direct object 
of the suit is to obtain payment of such demands, 
and judgment and execution at law would furnish 
a plain, adequate and complete remedy, were it not 
for the necessity of removing or overcoming some 
obstacle or difficulty in the way of the due and bene- 
ficial execution of final process.7? If, however, a sim- 
ple contract creditor, upon whom the equitable stat- 
utory right has been conferred, has no adequate 
and complete remedy at law for the enforcement of 
such right, his whole remedy for that purpose is in 
equity, and a federal court on its equity side has 
full jurisdiction." 
tition cannot be maintained where plaintiff is 
out of possession and the land is held adversely, 
although such a suit is authorized by the state 


This rule has been limited, 


For like reasons, a bill for par- 


this court of the provisions of the 
laws of South Dakota hereinbefore 
quoted, and maintain this action al- 
though the defendant is in posses- 
sion’). Contra Sage vy. Winona, etc., 
R. Co., 58 Fed. 297, 7 CCA 237; South- 
as Pac. R. Co., v. Stanley, 49 Fed. 

[a] Where there is some other 
ground of equitable jurisdiction, such 
as a breach of trust, the bill may be 
maintained, and necessary amend- 
ments made, although originally it 
was framed under a state statute. 
Partee v. Thomas, 11 Fed. 769. 

70. See statutory provisions. 
also Creditors’ Suits § 17. 

71. Hollins v. Brierfield Coal, etce., 
os, 150 Un Ss 371, L40SCt L278 iia 
ed.) 11433" Cates v. ,Allen; )1'49), Weatss 
451, 13 SCt 883, 37 L. ed. 804; Scott 
veoNeely; 0140.0 1 Sil0¢ elas Cenae. 
35 L. ed. 358; Smith v. Lloyd, 207 
Fed. 815; Davidson-Wesson Impl. 
Coie.) Parlin, feten!Co; al Mears. 
72 CCA 525; Jacobs v. Mexican Sugar 
Co., 130 Fed. 589; Thiel Detective 
Service Co. v. McClure, 130 Fed. 55 
Patt) 142: pMeds()952)7 074 SOCAN S220 4 
LRANS .843]; Peacock, ete., Co. v. 
Williams, 110 Fed. 917; Harrison v. 
New York Farmers’ Loan, etc., Co., 
94 Bed. 728, 36 CCA 443; Parkers- 
burg First Nat. Bank vy. Prager, 91 
Fed. 689, 34 CCA 51; Tompkins Co. 
v. Catawba Mills, 82 Fed. 780; Eng- 
land v. Russell, 71 Fed. 818; Mor- 
row Shoe Mfg. Co. y. New England 
Shoe Co.,-60 Fed. 341, 8 CCA 652, 24 


See 


LRA, 4L%) Atlanta; ete, 1R.. "Co: favs 
Western R. Co., 50 Fed. 790, 1 CCA 
676; U. S. v. Ingate, 48 Fed. 251. 


But see Lilienthal vy. Drucklieb, 80 
Fed. 562 (holding that a foreign cred- 
itor of a deceased debtor may main- 
tain ‘an action in a federal court in 
New York to set aside transfers 
made by him, although no judgment 
has been obtained in New York and 
no administration has been taken 
out there), Contra Buford vy. Holley, 
28 Fed. 6890. 

en See supra §6 text and note 

73. Jones v. Mutual Fidelity Co., 
123 Fed. 506. 

74 + Jones v. Mutual Fidelity Co., 
123 Fed. 506; Darragh v. H. Wetter 
Mfg. Co., 78 Fed..%;-23 CGA, 609. 

[a] MIlustration.—(1) A contract 
creditor, who has not reduced his 
claim to judgment, may maintain a 
bill in equity in the federal court, 
under the statutes of the state of 
Arkansas (Sandels & H. Dig. §§ 1425-— 
1428), for the appointment of a re-. 
ceiver and the sale of the property 
of an insolvent corporation of that 
state, and for the distribution of its 
assets among its creditors. Darragh 
v. H. Wetter Mfg. Co., 78 Fed. 7, 23 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 17-18] 


practice.75 


FS. 18 ]-82, Hitter of Remedy at Law—a. 
The general rule is 
that where jurisdiction in equity has become es- 
tablished a statute creating a remedy at law or 
removing the obstacles at law upon the existence 
of which the equity jurisdiction was originally 
founded does not oust equity of that jurisdiction, 
unless the statute affirmatively discloses the legis- 


By Statute—(1) In General. 


EQUITY 


lative intent to make the legal remedy exclusive.” 


CCA 609. (2) A like remedy may be 
had_ under the Georgia statute. Fech- 
Ee v. Baum, 37 Fed, 167, 2 LRA 

75. American Assoc. vy. Eastern 
Kentucky Land Co., 68 Fed. 721; 
Frey v. Willoughby, 63 Fed. 865, 11 
CCA 4638; Sanders v. Devereux, 60 
Hed: sll, -8' CCA. 629, 

76. U. S.—Grand Rapids, ete., R. 
Co.. v. Sparrow, 36 Fed. 210, 1 LRA 
480; Barthet v. New Orleans, 24 Fed. 
563; Putnam v. New Albany, 20 F. 
Cas. No. 11,481, 4 Biss. 365 [rev on 


‘ other grounds 11 Wall. 96, 20 L. ed. 


155]. 

Ala.—Evans v. Wilhite, 
587, 52 S 845; Sloss-Sheffield Steel, 
ete., Co. v. Maryland Casualty Co., 
167 Ala. 557, 52 S 751; Nixon v. Clear 
Creek Lumber Co., 150 Ala. 602, 43 
S805, 9 LRANS 1255; Crass v. Mem- 
phis;wetc;, ks, Coy) 96 Ala.) 447, 01S 
480; Hailey v. ‘Boyd, 64 Ala. .399; 
Lee y. Lee, 55 Ala. 590; Waldron v. 
Simmons, 28 Ala. 629. 

Ark.—Branton y, Branton, 23 Ark, 
569. 

Conn.—Security Co. v. 
burgh, 53 Conn. 169, 2 A 391. 

D. C.—Karrick v. Landon, 41 App. 


167 Ala. 


Harden- 


416. 

Fla.—Thrasher y. Doig, 18 Fla. 
809. 

Ga—Hardeman v. Battersby, 53 
Ga. 36. 


Hawaii—McBride Sugar Co. v. 
Koloa Sugar Co., 19 Hawaii 106; Dole 
v. Gear, 14 Hawaii 554. 

Ill.—Chapman vy. American Surety 
Co., 261 Ill. 594, 104 NE 247; Labadie 
v. Hewitt, 85 Ill. 341; Babcock v. Mc- 
Camant, 53 Ill. 214; McNab v_ Heald, 


41 Ill. 326. 
Kan. — Beeson v. Brotherhood 
Tee he e.-.101) Kan, 1399,., 166i. P) 466; 


Shoemaker v. Brown, 10 Kan. 383. 
Ky.—Barrett v. Continental Realty 
Co., 130 Ky. 109, 113 SW 66, 114 SW 
750: Richardson v. People’s L., etc., 
Ins. Co., 92 SW 284, 28 KyL 919; 
Case v. Fishback, 10 B. Mon. 40; 
Wood vy. Kendall, 7 J. J. Marsh. 212: 
Harlan v. Wingate, 2 J. J. Marsh. 
138;.Moore v. Waller, 1 A. K. Marsh. 

488; Nolan v. Jackson, 5 KyL 120. 
Md.—Carter  v. Suburban Water 
Co., 131 Md. 91, 101 A 771; Schroeder 
v. Loeber, 75 Md. 195, 23 A 579, 24 A 


226; Barnes y. Crain, 8 Gill 391 [aff 


1 Md) .Cb. 151]. 

Mass.—Jones v. Newhall, 115 Mass. 
244, ToL AIM 9G. 

Mich. Ee NOLO, Cl Cs sok Evy oO. Ma tVe 
Shafer, 190 Mich. 89, 155 NW 712. 
| Miss.—Mitchell v. Otey, 23 Miss. 
236; Shaw v. Thompson, Sm. & M. 
Ch. 628. 

Mo.—Hubbard v. Slavens, 218 Mo. 
598, 117 SW 1104; Hudson y. Wright, 
204 Mo. 412, 103 SW 8; Woodward y. 
Woodward, 148 Mo. 241, 49 SW 1001; 
Brandon vy. Carter, 119 Mo. 572, 24 
Sw 1035, 41 AmSR 673; Dobyns Vv. 
McGovern, -15 Mo. 662: Clark  v. 
Henry, 9 Mo. 339; Schloss v. Dattilo, 


197 Mo. A. 656, i198 SW 1137; Potter 
v. Whitten, 161 Mo. A. 118, 142 SW 
453 


N. H.—In re Londonderry Baptist 
Church of Christ, 51 N. H. 424; Wells 
v. Pierce, 27 N. HW. 503. 

N. J.—Wilson v. State Water Sup- 
ply Commn., 84 N. J. Eq. 150, 93 A 
732; Van Dyke v. Van Dyke, 72 N. J. 
Eq. 300, 65 A 215; Sweeny v. Wil- 
liams, S6ae Na J, Ea. 627; Irick y. 
Black, 17 N. J. Eq. 189, 


N. Y.—Mayne v. Griswold, 5 N. Y. 
Super. 463, 9 NYLegObs 25; New 
York Ins, Co. y. Roulet, 24 Wend. 
505 [aff 7 Paige 560]; Sailly v. El- 
more, 2 ner 497; White v. Meday, 
2 Edw. 486. 

N. C.—Oliveira v. State University, 


62 N. C. 69; Shepherd vy. Monroe, 4 
IN C4277 

‘Or.—Phipps v. Kelly, 12 Or. 218, 
Gaia GO 


Pa.—Hutchinson vy, Dennis, 217 Pa. 
290, 66 A 524; Mortland v. Mortland, 
151 Pa. 593, 25 A 150; Wesley Church 
v. Moore, 10 Pa. 273; Dinner v. Van 
Dyke, 25 Pa. Super. 433; Feldser v. 
Wilson, 25 Pa. Dist. 626; Orr v. Orr, 
22) Pa. Dist.; 887%. 

R. I.—Monks vy. Deslandes, 38 R. 
I. 2, 94 A 854. 

Tenn.—Williams vy. Pile, 104 Tenn. 
273, 56 SW 833; Smith v. Taylor, 11 
Lea 738; Bright v. Newland, 4 Sneed 


440; McKoin y. Cooley, 3 Humphr. 
559; Williams v. Patterson, 2 Overt. 
229; Hendrick vy. Dallum, 1 Overt. 


427; Hoggat vy. McCrory, 1 Overt. 8; 
Chadwell v. Jones, 1 Tenn. Ch, 493. 


Utah.—Enright y. Grant, 5 Utah 
334, 15 P 268. 

Va.—kKabler vy. Spencer, 114 Va. 
589, 77 SE 504; Shirkey v. Kirby, 
110 Va. 455, 66 SE 40, 135 AmSR 
949; Johnson vy. Black, 103 Va. 477, 


49 SE 633, 106 AmSR 890, 68 LRA 
264; ozveaven Midelity li eé&. Ts Cos 
103 Va. 1, 48 SE 494; Steinman v. 
Vicars, 99 Va. 595, 39 SE 227; Kelly 
v. Lehigh Min., ete., Co., 98 Va. 405, 
386 SE 511, 81 AmSR 736; Walters 
v. Virginia Farmer’s Bank, 76 Va. 
12; Durrett v. Davis, 24 Gratt. (65 
Va.) 302. 

Wash.—Anderson vy. Provident Life, 
etc., Co., 25 Wash. 20, 64 P 933; Carl 
v. West Aberdeen Land, ete., Co., 13 
Wash. 616, 43 P 890. 

W. Va.—Berns v. Shaw, 65 W. Va. 
667, 64 SE 930, 23 LRANS 622; Har- 
vey v. Ryan, 59 W. Va. 134, 53 SE 7, 
115 AmSR 897, 7 LRANS 445; Bias 
v. Vickers, 27 W. Va. 456; Corrothers 
v. Board of Education, 16 W. Va. 
527. 

Wis.—Catlin v. Wheeler, 49 Wis. 
507, 5 NW 985. 

Eng.—Atkinson y. Leonard, 3 Bro. 
Ch. 218, 29 Reprint 499; Bromley v. 
Holland, Coop. 9, 10 EngCh 9, 35 Re- 
print 458, 7 Ves. Jr. 3, 32 Reprint 2; 
Kemp v. Pryor, 7 Ves. Jr. 237, 32 Re- 
print 96; Toulmin v. Price, 5 Ves. Jr. 
235, 31 Reprint 563. 

Man.—Dougan vy. Mitchell, 9 Man. 


477. 

[a] Statutes illustrating rule. 
(1) Jurisdiction in equity continues 
notwithstanding the creation of a 
special proceeding available to plain- 
tiff (Kinnan v. Forty-Second St., etc., 
R. Co., 140 N. Y. 183, 35 NB 498 (aff 
1 Mise. 457, 21 NYS 789]); (2) and 
after a statute allowing treble dam- 
ages (Thompson y. New York, etce., 
ReiCo. wo Sandt,, Chu GNirey.): 625) 
(3) Statutes conferring jurisdiction 
for discovery upon the law courts 
have not had the effect of divesting 
courts of equity of their ancient and 
original jurisdiction for discovery. 
Miller v, U. S. Casualty Co., 61 N. J. 
Eq. 110, 47 A 509; Sweeny v. Wil- 
liams, 3GuNGe Eq. 627; Shotwell v. 
Smith, 2OaeINi ie HIG? 79; Howell v. 
Ashmore, 9 N. J. Eq. 82, 57 AmD 371. 
See also Discovery § 7. (4) “It is 
well settled in this state that original 
equity jurisdiction as to discovery 
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Such intent may appear in the new legislation either 
from the express language of the enactment or by 
clear implication deduced from such language,’’ al- 
though it has been said that in order to oust equity 
of jurisdiction the statute must use restrictive or 
prohibitory words.’8 
right and also provides a remedy the general rule 79 
in such eases prevails that the remedy so provided 
is exclusive °° of any other independent or cumula- 


Where a statute creates a 


is not destroyed or affected by the 
statutory discovery, by which the 
parties to actions in courts of law 
and in chancery may examine one 
another on interrogatories, nor by 
the statutory changes as to the com- 
petency of parties as witnesses.” 
Terrell y. Southern R_ Co., 164 Ala. 
423, 440, 51 S 254, 29 AnnCas 901. 
(5) The remedy by bill in equity to 
determine title to realty is not abol- 
ished by the act of May 25, 189% 
(Bes rpelsih);: and act June 10, 1893 
(Ge Abily p 415), giving the right to a 
person in possession to compel one 
out of possession, but claiming title, 
to bring ejectment. Hutchinson v. 
Dennis, 217 Pa. 290, 66 A 524. (6) 
A statute authorizing a person in 
possession to maintain ejectment 
against one claiming title or exercis- 
ing acts of ownership does not im- 
pair the jurisdiction of equity to 
quiet title. Steinman vy. Vicars, 99 
Va. 595, 39 SH 227. (7) The remedy 
given by Code (1907) §§ 1328, 1329, 
for redemption from a tax sale, is 
not exclusive, and does not take away 
the remedy by bill in chancery. 
Bains Bros. Inv. Co. v. Walthall, 180 
Ala. 45, 60 S 142. (8) An’act of par- 
liament provided for an exchange of 
lands by an award of commissioners 
and allowed an appeal to the quar- 
ter sessions from such award. This 
was held not to deprive chancery of 
jurisdiction to relieve against mis- 
take in the award. Beaufort v. Neeld, 
12 Cl. & F. 248, 8 Reprint 1399. (9) 
Where by act of parliament a city 
was authorized to borrow money and 
required to account annually to par= 
liament, a bill in chancery on behalf 
of ail ratepayers asking for an ac- 
counting was sustained. Plunkett v. 
Pls 1 Bligh N. S, 312, 4 Reprint 

77. Dorsey v. Reese, 14 B Mon. 
(Ky.) 157; Beecher v. Mead, 49 Mich. 
162, 13 NW 498; Arnett v. Williams, 
226 Mo. 109, 125 Sw he CUy se Vv. 
State University, 62 N. GC. 

78. Woodward v. Woodward, 148 
Mo. 241, 49 SW _ 1001; Kabler v. 
Spencer, 114 Va 589, 17 SE 504; 
Johnson vy, Black, 103 Va. 477, 49 SE 
633, 106 AmSR 890, 68 LRA 264; 
Hoge v. Fidelity L. & T. Co., 103 Va. 
1, 48 SE 494; Kelly v. Lehigh Min., 
etc., Co., 98 Va. 405, 36 SE 511, 81 
AmSR 736; Filler v. Tyler, 91 Va. 
458, 22 SE 2385; Vathir v. Zane, 6, 
Gratt. (47 Va.) 246; Thornton v. 
Stewart, 7 Leigh (34 Va.) 128; Ker- 
ney v. Kerney, § Leigh (33 Va.) 478, 
29 AmD 213; Shields v. Com., 4 Rand 
(25 vas 541; Lyttle v: Cozad, 21 
W. Va. 183. 

79. See Actions § 102. 

80. Ala.—Janney v. Buell, 55 Ala, 


408; Askew v. Myrick, 54 Ala. 30. 


Conn.—Salem, etce., 
Lyme, 18 Conn. 451. 
»Mich.—Hoffman y. Shell, 151 Mich. 
669, 115 NW 979. 

Miss.—Woodruff v. State, 77 Miss. 
68, 25 S 488. 

Pa.—Curran v. Delano, 235 Pa, 478, 
84 A 452; Dimmick vy. Delaware, etc., 
R. Co., 180 Pa. 468, 36 A 866; Patter- 


Turnp. iGo. we 


son v. Lane, 35 Pa. 275; Gans v. 
Drum, 24 Pa. Co, 481. 
R, I.—Godding y. Pierce, 13 R. I. 


532 

“A court of equity is never at lib- 
erty to draw to its general jurisdic- 
tion a question remitted to a com- 
petent and sufficient authority by ex- 


46 [210.J.] 


tive remedy. The fact that equity jurisdiction is 
conferred upon courts of law will not operate to 
deprive chancery tribunals of their ordinary and 
inherent powers.®? ° i +. 

Exceptions to Rule. To the general rule stated 
there are many exceptions. In those states where 
the existence of a remedy at law, adequate in the 
particular case, defeats the jurisdiction of equity, 
it is held that the statutory enlargement of legal 
remedies ousts pro tanto the jurisdiction of equity.** 
There are in other states, however, cases denying 
jurisdiction solely upon the ground that a legal 
remedy created by statute is adequate.** And every- 
where the rule has been departed from to a greater 
or less extent with regard to specific subjects and 
grounds of jurisdiction.%° 

Attachment and garnishment. It is generally 
held that a bill in equity will not lie where a plain- 
tiff could attain his object by attachment, garnish- 
ment, or a similar statutory remedy.s® On the 
other hand it has been held that a chancery power 
to proceed by garnishment or sequestration con- 
tinues as a concurrent remedy after the enactment 
of a statute providing for garnishment at law.®? 
And this is true where the legal remedy is com- 
plicated with matters of purely equitable cog- 


nizance.8§ 

press command of a statute, unless;11 Cush. 152, 
under some very exceptional circum- 
stances.” MacLaury v. Hart, 121 
N. Y. 636, 642, 24 NE 1013. 


[a] Taxation cages.—The act of | plication 


EQUITY 


See Husband v. 
drich, 135 Mass. 317 (where the de- 
eision went upon:the ground that the 
statute creating the remedy by im- 
excluded 


[§§ 18-19 


Married women’s acts. The effect of statutes re- 
moving the disabilities of married women depends 
so much on the particular language employed and 
upon cognate legislation that it is impossible to 
generalize very broadly as to their operation: on 
equity jurisdiction. Cases hold that statutes se- 
curing to married women their separate property 
and permitting them to sue and be sued as femes 
sole do not deprive equity of jurisdiction to im- 
pose a liability upon their separate estates,*® or 
of a bill by a°married woman to recover her sepa- 
rate estate,°° although there is authority to the 
contrary.*+ ] 

Usury does not justify a resort to equity to set 
aside the agreement unless some independent equity 
exists, where the defense of usury is available at 
law.®? 

[§ 19] (2) . Jurisdiction Declined When Stat- 
utory Remedy Adequate. When jurisdiction has be- 
come concurrent through statutory enlargement of 
the legal remedy or from other causes, a court of. 
equity, although recognizing the existence of its 
jurisdiction, will generally decline to exercise it 
where the remedy at law is complete and ade- 
quate, and no special circumstances exist demanding 
the interference of equity.°? Stronger equitable 
features must appear, and the court is more re- 
Al-;, notes 86-92. And see infra §§ 48-116. 
See also Creditors’ Suits §§ 7--12; 
Discovery § 7. 


86. Ala.—Phillips v. Ash, 63 Ala. 


other remedies, | 414. 


congress providing an income-tax (12 
St.'at Li 432) permitted an appeal 
from’ the assistant tax assessor to 
the tax assessor (§ 93). It was held 
that there could be no relief in 
equity, at least until this remedy had 
been exhausted. Magee v. Denton, 16 
Hi.) Cas. No.) £,943,-°5 7 Blatchf.; 130. 
81. Godding v. Pierce, 13 R. I. 532. 
{a] Auxiliary remedy.—(1) “By 
this we do not mean, and we do not 
understand the rule to mean, that 
the remedy given is so exclusive that 
it will not admit a_ proceeding 
auxiliary to itself, but only that it is 
exclusive of any other independent or 
cumulative. remedy.” Godding v. 
Pierce, 13 R. 1.°532; 534). (2) “Bor 
instance, we are not prepared to say 
that a suit in equity for discovery 
might not. properly be resorted to 
during the pendency of. the original 


action in aid of the procedure.” God- 
ding v. Pierce, 13: R. I, 532, 534. 
82. Ala.—Evans v. Wilhite, 167 


Ala. 587, 52 S 845; Rensford v. Mag- 
nus, 150 Ala. 288, 48 S 853; Byrd v. 
Jones, 84 Ala. 336, 4 S 375; Lee v. 
Lee, 55 Ala. 590. 

Tll.—MeNab v. Heald, 41 Tll. 326; 
Latham v. McGinnis, 29 Ill. A. 152. 

Md.—Union Pass. R. Coy, Baiti- 
more, 71 Md. 238, 17 A 933. 

Mo.—Roberts v. Central Lead Co., 
95 Mo. A. 581, 69 SW 630. 

N. J.—Cranford Tp. v. Watters, 
61 N. J. Eq. 284, 48 A 316; Bryan v. 
Bryan, 61 N. J. Eq. 45, 48 A 341. 

Pa.—Hutchinson v. Dennis, 217 Pa. 
290, 66 A 524; McClain y. Smith, 158 
Pa. 49, 27 A 853. 

W. Va.—Hall v. Wilkinson, 35 W. 
Va. 167,12 SE 1118. 2 

Eng.—Kemp v. Pryor, 7 Ves. Jr. 
237, 32 Reprint 96. 

83. U. S.—Gray v. Call, 10 F.. Cas. 
No. 5,712, 2 Hask, 242 (construing 
laws of Maine). ‘ 

Ga.—Norwood v. Dickey, 18 ‘Ga. 
528: Osborn v. Harris County, 17 Ga. 
123, 68 AmD 230; McGough v,:Colum- 
bus Ins. Bank, 2 Ga, 151, 46: AmD 
382. ; 
. Me.—Titcomb v. McAllister, 77 Me. 
353; Chase v. Palmer, 25 Me, 341. 

- Mass.—Weiss v. Levy, 166 Mass. 
290, 44 NE 225; Curtis v. Mansfield, 


rather than that the mere existence 
of such a remedy in itself ousted 
equity). 

Wis.—Wells v. Walsh, 87 Wis. 67, 
57 NW 969; Mackey vy. Michelstetter, 
77 Wis. 210, 45 NW 1087; Reming- 
ton vy. Foster, 42 Wis. 608; Almy v. 
Platt, 16 Wis. 169; Graham iv. La 
Crosse, ete. R.' Co., 10 Wis. 459. 

See also supra § 14 text and note 


[a] In Georgia the court confines 
this restrictive principle to statutory 
enlargements of the legal remedy, 
and as to enlargements by judicial 
development follows the general rule. 
Newton Mfg. Cov. White, 47 Ga. 
400. And see cases infra § 21. 

84. Ala—Troy Fertilizer Co. v. 
Prestwood, 116 Ala. 119, 22 S 262. 
See also Perrine v. Carlisle, 19 Ala. 
686 (where defendant to a judgment 
at law was not permitted to obtain 
eredit in equity for a part payment 
because a statutory proceeding to 
supersede the execution was avail- 
able; but this is not the case of a 
statutory creation of a remedy but 
merely a statutory change of remedy, 


substituting this proceeding for 
audita querela. See Lockhart v. Mc- 
Elroy, 4 Ala. 572). : 

Ark.—Crow y. Dallas County, 13 


Ark 625. 
Ida.—Ada County v. Bullen Bridge 
a 5 Ida, 188, 47: P 818, 136 DRA 


Ind.—Barnes v. Sammons, 128 Ind. 
596, 27 NE 747, 

Kan.—Linvill y. Brown, 9 Kan. A. 
747, 60 P 476. 

Mich.—Torrent v. Muskegon Boom- 
ing Co., 22 Mich, 354. 

N. H.—Miller v. Scammon, 52 N. H. 


609. 

N. J.—Chamberlain vy. Chamber- 
lain, (Ch.) 20 A 1085. 

N. Y.—Wilber v. Wilber, 83 Hun 


203, 831 NYS 661; Smith v. Moffat, 
1 Barb. 65 [aff 4 N: Y. 126]. 
N. C.—Davidson vy. Nelson, 9 N. C. 
AGG 5 
isha ae v. Noel, 12 Phila. 
i 
Wash.—Meeker y. Gilbert, 3 Wash. 
T,- 369, 19 P 18. ° 
~85. See infra this section text and 


Ga —Stephens vy. Whitehead, 75 Ga. 
294; Field v. Jones, 10 Ga. 229; Mc- 
Gough y. Columbus Ins, Bank, 2 Ga. 
151, 46 AmD 382. But see Carter v. 
Lipsey, 70 Ga. 417 (holding that the 
right of garnishment does not fur- 
nish such complete and adequate 
remedy at law as to oust a court of 
equity of its jurisdiction). 

Ill—Newman vy. Commercial Nat. 
Bank, 156 Ill. 530, 41 NE 156 [aff 55 
Til. A. 534], 

MLTR) yas v. Barlow, 6 Blackf. 

Mich.—Ideal Clothing Co. v. Hagle, 
126 Mich. 262, 85 NW 735. 

S. C—Dickison vy. Palmer, 19 S. C. 
Eq. 407. x 

Va.—Langford y. Taylor, 99 Va. 
577, 39 SE 228. 

Attachment generaliy see Attach- 
ment 6 C. J. pi 1. 

Garnishment generally 
nishment [20 Cyc 969]. 

87." King v. Payan, 18 Ark. 583; 
Payne y. Bullard, 23 Miss. 88, 55 
AmD 74. 


see Gar- 


88 Galveston, ete, R. Co. v. 
Hume, 59 Tex. 47. 
89. Ala.—Rooney v. Michael, 84 


Ala. 585, 4 S 421. But see Janney v. 
Buell, 55 Ala. 408, 410 (where it is 
said: “The mode of enforcing the 
statutory liability of the wife’s sepa- 
rate estate has heretofore been de= 
clared exclusive at law’’). : 
Miss.—Ogden v. QGuice, 56 Miss. 
330; Mitchell v. Otey, 23 Miss. 236. 
N. J.— Asbury Park First Nat. 
Bank vy. Albertson, (Ch.) 47 A 818. 
enc neor v. Kelly, 12 Or. 213, 6 


PATOT 
Rahte, 46 Wis. 


Wis.—Meyers v: 
655, 1 NW 353. , 
ed women’s acts generally see 
Husband and Wife [21 Cyc 1364]. ° 
90. Schroeder y. Loeber, 
195, (23) 4A" OT On D4NCAS 226. 
91. Daniel v. Stewart, 55 Ala. 278 
{overr Barclay v. Plant, 50 Ala. 509]; 
Sessions y. Sessions, 33 Ala. 522. 
92. Allerton vy. Belden, 49 N. Y- 
373; Skinner v, Christmas, Clarke 
(N. Y.) 268. ! 
boa te generally see Usury [39 Cyc 
1 3 , 
93. Cal.—Phillips v. Price, 153 Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 19-23] 


luctant to exercise its ower where doubts arise 
as to the existence of jurisdiction.°* Where the 
existence of a concurrent jurisdiction is recognized, 
whether it will be exercised or declined rests largely 
in the discretion of the court, considerations as 
to the adequacy of the legal remedy controlling 
the exercise of such discretion.°® 

[§ 20] (3) Inadequate Statutory Remedy. The 
rule is uniform that where a remedy at law after 
statutory enlargement remains incomplete or other- 
wise inadequate, as where its pursuit is obstructed 
by such obstacles as would originally have grounded 
jurisdiction in equity, jurisdiction is not ousted 
and the court will not hesitate to exercise it.°% 
But equity cannot supply the defects of a statutory 
remedy incorporated with the right itself because 
such remedy is exclusive.®” It has been held that 
rights and remedies by attachment or garnishment 
are of this character and cannot be aided in equity.®® 
Elsewhere it is held that if the remedy by at- 
tachment or garnishment is inadequate resort may 
be had to equity, where equitable grounds appear. 

[§ 21] b. By Judicial Development. Equity 
jurisdiction once established because of the original 
inadequacy or absence of remedy at law is not de- 
feated because the law courts without statutory 
authority have extended the scope of their reme- 
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dies so far as to render them adequate. 

[§ 22] 3. Loss of Remedy at Law—a. In Gen- 
eral. Whether or not equity will take jurisdiction 
where an adequate remedy at law once existed but 
has been lost to the plaintiff, depends upon the 
circumstances of the loss.2 The one circumstance 
that plaintiff has been deprived of his right 
of action will not alone confer jurisdiction upon 
a court of equity-to entertain suit. On the con- 
trary, the doctrine is well settled that when a party 
has a eomplete and adequate remedy at law, and 
fails from any cause to rely upon_it in that forum, 
he will not be permitted to assert it in equity unless 
he was prevented by fraud, accident, or mistake, or 
by such circumstances as he was unable to control ;* 
and such circumstances must be made to appear to 
the satisfaction of the court.2 One cannot entitle 
himself to invoke the aid of a court of equity by 
voluntarily casting away his remedy at law, other- 
wise adequate and complete.® 

[§ 23] b. By Neglect and Laches. It is well 
settled that where an adequate remedy at law has 
been available but has been lost, either through 
positive negligence or merely by failure to seek it 
at the proper time, equity will not interpose to grant 
velief.? This rule finds frequent application in 
cases where defendant in an action: at law fails 


146, 94 P 617; Herrlich vy. Kaufmann, 
99NC@al. i271 339 P83 TRAM Rib 0s 
D. C.—Mann v. MacDonald, 3 App. 


456. 
Btn owed Vv. 18 Ga. 
528. 

Ida.—Ada County y. Bullen Bridge 
€o;, 6. 1da. 719,47 «P1818; 9d AmSR 
180, 36 LRA 367. 

Ill._— Hales v. Holland, 92 Ill. 494; 
Robinson v. Chesseldine, 5 Ill. 332; 
Weir v. Mowe, 81 Ill. A. 287. 

Mass.—Boston, etc., Iron Works v. 
Montague, 108 Mass. 248. 

Mich.—Carpenter v. Hood, 172 
Mich. 533, 138 NW 241; Grandchamp 
v. McCormick, 150 Mich. 232, 114 NW 
80. 


Dickey, 


Mo.—Berry v. Ewing, 91 Mo. 395, 
3 SW 877. 

N. Y.—Gorman v. Low, 2 Edw. 324. 

Oh.—Rosenstiel v, Jones Bros. 
Blectric Co.,:20 Oh. Cir. Ct. 705, 6 
Oh. Cir. Dec. 27. 

The courts frequently fail to dis- 
tinguish between holding that they 
have no jurisdiction and declining to 
exercise jurisdiction possessed. Many 
of the cases cited supra § 14 would 
doubtless appear here if this distinc- 
tion had been observed. Such would 
necessarily be true of all those cases 
cited from jurisdictions holding the 
broader theory where the remedy at 
law was derived from statute. 

94, Knight v. Hardeman, 17 Ga. 
253; Hood y. North Eastern R. Co., 
ie Re. Ll Bq. yl i6. 

95. New York Mut. L. Ins. Co. v. 
Pearson, 114 Fed. 395; Fidelity Mut. 
L. Ins. Co. v. Blain, 144 Mich. 218; 
220, 107 NW 877 [quot Cyc]; Brush 
Electric Co.’s App., 114 Pa. 574, 7 A 
794; Bierbower’s App., 107 Pa. ie 

Discretion in exercise of jurisdic- 
tion see supra § 12. 7 

96. U. S—New Orleans v. Fisher, 
91 Fed. 574, 34 CCA 15 [mod on other 
grounds 180 U. S. 185, 21 SCt 347, 
45 L. ed, 485]. 

Ga.—Heidingsfelder v. Slade, 60 
Ga, 396; Norwood v. Dickey, 18 Ga. 
528: Osborn v. Harris County, 17 Ga. 
123, 63 AmD 2380. 

Ky.—Darnall v. Jones, 72 SW 1108, 
24 KyL 2090; Robertson yv, Robert- 
son, 20 SW 5438, 14 KyL 505. 

Mich.—Torrent v. Muskegon Boom- 
ing Co., 22 Mich. 354. : 

N. J.—Chamberlain y. Chamberlain, 
(Ch.) 20 A 1085. 

/N. Y.—Morse v. Hovey, 1 Barb.’Ch. 
404; Thompson v. New York, etc., R. 


Go,, 3:Sandf. Ch. 625. ; 

Oh.—Rote vy. Stratton,: 3 OhS&CP 
156, 2.OhNP 27. 

Wis.—Wells v. Walsh, 87 Wis. 67, 
57 NW 969; Mackey v. Michelstetter, 
77 Wis. 210, 45 NW 1087; Remington 
v. Foster, 42 Wis. 608. ; 

Eng.—tTroup v. Ricardo, 4 De G. J. 
& S. 489, 69 EngCh 376, 46 Reprint 
1008. 

[a] Where statutory proceedings 
supplementary to execution do not 
for any reason afford an adequate 
remedy, relief by creditors’ bill. may 


at be had. See Creditors’ Suits 
§ 10. 
97. Stump’s App., 1 Walk. (Pa.) 


420 (where a statute incorporating a 
canal company provided a_ special 
remedy for the assessment of dam- 
ages caused by its works, and the 
remedy failed because of the insol- 
vency of the company). 

Exclusiveness of statutory 
dies see Actions §§ 101, 109. 

98. Godding v. Pierce, 13 R. I. 532. 
See also supra § 18 text and note 86. 

99. Carter v. Lipsey, 70- Ga. 417; 
Jones y. Stewart, (Tenn. Ch. A.) 61 
SW 105; Galveston, ete, R. Co. v. 
Hume, 59 Tex. 47. See also supra 
§ 18 text and note 87. 

1. U. S—Simmons Creek Coal Co. 
v. Doran, 142 U. S. 417, 12 SCt 239, 
35 L. ed. 1063 (lost instruments); 
Burt v. Cumberland Coal, ete.,. Co., 
159 Fed. 905, 87 CCA 85. 

Del.—Illinois Finance Co. v. Inter- 
state Rural Credit Assoc., 101 A 870. 

Ga.—Newton Mfg. Co. v. White, 47 
Ga. 400; Persons y. Hill,:33 Ga. Suppl. 
141. e 

Tll.—New York ‘Bank Note Co. v. 
Kerr, 77 Ill. A..53 (as to relief of 


reme- 


sureties). : 
Ind.—Peck y. Braman, 2-~-Blackf. 
141. 
Mich.—Comstock v.: Potter, 191 


Mich. 629, 158 NW_ 102. 

N. H.—Walker y. Cheever, 35 N. H. 
339. 

N. J.—Reeves v. Morgan, 48 N. J. 
Eq 415, 21 A 1040 (lost instruments). 

N. Y.—Minturn v. Farmers’ L. & T. 
Co.; 3 N. Y. 498 (suretyship); Varet 
v. New York Ins. Co. 7 Paige 560 
[aff 24 Wend. 505] (extension of as- 
sumpsit); Gridley v. Garrison, — 4 
Paige 647; Sailly v. Elmore, 2 Paige 
497; King v. Baldwin, 17 Johns. 384, 
8 AmD 415. 

Oh.—Cram v. Green, 6 Oh. 429. 

Pa.—Wesley Church vy. Moore, 10 


£ 


‘to administer such 


Pa. 273; Ressler v.. Witmer, 1 Pear- 
son 174. 

Tenn.—Bell -v. Dewoody, 
478 (ost instruments); Wilson v. 
Kilcannon, 1 Overt. 201 (equitable 
defense allowed in ejectment). 

Vt.—Viele- v. Hoag, 24 Vt. 46 
(suretyship). 

Va.—Hoge v. Fidelity L & T. Co., 
103 Va. 1, 48 SE 494; Hull v. Watts, 
95 Va. 10, 27 SE 829 (mistake). < 

Eng.—Slim v. Croucher, 1 De G: F. 
& J. 518, 62 EngCh 401, 45 Reprint 
462; Eyre yv. Everett, 2 Russ, 381, 
382, 3 EngCh 381, 38 Reprint 379. 

Lord Eldon used the following lan- 
guage, which has served as a text 
for many of the American opinions: 
“This court will not allow itself to 
be ousted of any part of its original 
jurisdiction, because a court of law 
happens to have fallen in love with 
the same or a similar jurisdiction, 
and has attempted (the attempt for 
the most part is not very successful) 
relief as origi- 
nally was to be had here and here 
only.” Eyre v. Everett, supra. 

“Upon what principle can it be said 
that the ancient jurisdiction of this 
court is destroyed because courts of 
law now very properly perhaps ex- 
ercise. that jurisdiction which they 
did not exercise 40 years ago.” Per 
Lord Eldon in Kemp v. Pryor, 7 Ves. 
Jr. 237, 250, 32 Reprint 96 [quot Burt 
v. Cumberland Coal, .etc., Co., 159. 
Fed. 905, 87 CCA: 85]. 

[a] In Pennsylyania.—When the 
legislature granted equity powers to 
the court such grant was of the full 
chancery jurisdiction and was not 
restricted by the system theretofore 
enforced, whereby equitable relief 
was administered through the me- 


1 Overt. 


dium of common-law forms. Wesley 
Church y. Moore, 10 Pa. 273. 

@ See infra §§- 23-26. 

3. Groves v. Osburn, 46 Or, 173, 
79° P 500. 

48 Murray Vv. U. S34 46) Ot. Clang4: 
Walker v.. Kretsinger, 48 Ill. 502; 
Klinesmith v. Van Bramer, 104 Ill 


A, 467. 

Neglect and laches see infra § 23. 

5.° Depew v. Howard, 1 Munf. (15 
Va:) 298. 

6. Roberts v. Moody, 107 Wis. 245, 
83 NW 307. 

7. U. S—Baker v. Cummings, 169 
Ui S fies Te4SSt 38677 42) Leved. 7113 
Hendrickson y, Hinckley, 17 How. 


AS [2 CJ 


to interpose a defense which was there available, 
and then applies to a court of equity for relief 
against the judgment.® But if the defense is of such 
a character that it might be made either in law or 
equity, a court of chancery will afford relief, al- 
though the party has neglected to make his defense 
The general rule is applied where de- 
fendant at law might have obtained redress by ap- 
peal or certiorari,!® and in cases where a remedy 
was available by motion in the law proceeding.** 
Where, however, the bill is founded upon matters 
of original equity jurisdiction and not merely upon 
the loss of the remedy at law, it is held sometimes 
that relief will be given, although plaintiff might 


at law.® 


44315 li ed. 123 [aff 11 F. Cas. No. 
6,357, 5 McLean 211]; Walker v. Rob- 
bins, 14 How. 584, 14 L. ed 552; 
Greene v. Darling, 10 F. Cas. No. 
5,765, 5 Mason 201; Kidwell v. Mas- 
terson, 14 FE. Cas. No. 7,758, 3 Cranch 
C. C. 52; Wynn v. Wilson, 30 F. Cas. 
No. 18,116, Hempst._698. 
Ala.—Herbert v. Hobbs, 8 Stew. 9. 
Ark.—Cazort, etc., Co. v. St. Louis, 
etc., R. Co., 100 Ark. 395, 140 SW 
277, 278 [cit Cyc]; Jamison v. May, 
13 Ark. 600. 
Cal.—Merrill v. Gorham, 6 Cal. 41. 
Ill.—Smith v. Powell, 50 lll. 21; 
Ramsey v. Perley, 34 Ill. 504; Lucas 
v. Spencer, 27 Ill. 15; Peoria v. Kid- 
der, 26 Ill. 351; Elston v. Blanchard, 
3 Ill. 420; Beaugenon v. Turcotte, 
1 Ill. 167; More v. Bagley, 1 Ill. 94,| 
12 AmD 144; Klinesmith v. Van 
Bramer, 104 Ill. A. 3884; Morse v. 
‘Rochester Loan, etc.. Co. 74 Ill, A.’ 
326 [rev on other grounds 181 Ill. 
64, 54 NE 628]; Commercial Nat. 
Bank v. Stoddard, 70 Ill. A. 79; Bev- 
eridge v. Hewitt, 8 Ill. A. 467. 
fea ae shad v. Laue, 13 Iowa 
Ky.—Paynter v. Evans, 7 B. Mon. 
420: Mershon v. Commonwealth Bank, 
6 J. J. Marsh.- 4388; Young v. Dor- 
sey, 2 Litt. 202; Veech vy. Penne- 


baker, 2 Bibb 326; Holt y. Graham, | 


2 Bibb 192; Hieronymous vy. Cheno- 
with, 7 KyL 610, 13 Ky. Op. 938. 

Md.—Smith vy. Meredith, 30 Md. 
429; East Baltimore Station Metho- 
dist Protestant Church v. Baltimore, 
6 Gill 391, 48 AmD 540; Nelson v. 
Turner, 2 Md. Ch, 73. 

Mass.—Forward y. Hampshire, etce., 
Canal Co., 22 Pick. 462. 

Mich.—J. W. Wells Lumber Co. vy. 
Menominee River Boom Co., 168 NW 
1011, 1017.[quot Cye]. 

Miss.—Shipp vy. Wheeless, 33 Miss. 
646; Finney v. Harris, 30 Miss.. 36. 

N. J.—Vaughn y. Johnson, 9 N. J. 
Eq. 173. 

N. Y.—Schroeppel v. Shaw, 3 N. Y. 
446 [aff 5 Barb 580]; Penny v. Mar- 
tin, 4 Johns. Ch. 566. 

“ N. C.—wWells v. Goodbread, 36 N. C. 
9; Spear v. Gillet, 16 N. C. 466; Alley 
v. Ledbetter, 16 N. C. 449; Gatlin 
v. Kilpatrick, 4 N. C. 147, 6 AmD 


557%. 

Oh.—Johnson vy. Laughead, Tapp. 
61. 

Or.—Fahie: v. Pressey, 2 Or. 23, 80 
AmD 401. 

Pa.—U. S. Bank vy. Biddle, 2 Pars. 
Eq. Cas. 31. 


S. C.—Williamson v. King, 26 S. C. 
Tr 4 pDy son! va. Week 21'S. Cy Ha: 
239° Wilson v. Cheshire, 6 S. C. Eq. 
233; Inglis v. Nutt, 2 S. C. Eq. 623. 

Tenn.—Staunton y. Clark, 9 Heisk. 
669. : 

Tex.—Crawford v. Wingfield, 25 
Tex. 414; Moore v, Torrey, 1 Tex. 42. 

Eng.—Moses y. Lewis, Jac. 502, 4 
EngCh 502, 37 Reprint 940; Bate- 
man vy. Willoe, 1 Sch. & Lef. 201. 

[a] Voidable assessment.—W here 
a remedy at law was. provided 
against avoidable assessment and 
not pursued, the court refused an 
injunction restraining a sale of prop- 
erty under the assessment. Cleve- 


EQUITY 


Cc. 


[§ 24] 


one has lost his 
land vy. Essex Public Road Bd., 31 
N. J. Eq. 473. 

New trial.—(1) The court of 
exchequer refused on a bill in equity 
to set aside a verdict at law because 
of facts discovered after the trial, 
where such facts might have been 
established at the trial on cross- 
examination. Taylor v. Sheppard, Y. 
& C. Exch. 271, 160 Reprint 110. (2) 
Rills of review for newly discovered 
matter see infra § 901. 

{c] Failure to perfect right.—(1) 
Where one through his own fault 
fails to perfect his legal right equity 
refuses relief on the same principle 
as in cases where he has neglected 
to assert such right. Thus where one 
refused to join his partner in pro- 
curing the allowance of a preémption 
claim and the partner secured it 
alone the heirs of the former were 
not permitted to share in the land. 
Farber v. Levi, Morr. (Iowa) 372. (2) 


] Where one took a foreign bill of ex- 


change in payment for slaves and 
payment was refused and the bill 
not protested, equity refused to com- 
pel either a return of the slave or 
payment of the price. Love v. Raper, 
89 Ne C, 475. 

14 


8 U. S—Sample v. 
How. 70, 14 L. ed. 330. 
Ala.—Hooper y. Birchfield, 138 Ala. 
423, 35\S 351; Nelms vy. Prewitt, 37 
Ala, 389; Powell v. Stewart, 17 Ala. 


Barnes, 


(Ge 
Ark.—Moore v. McCloy, 70 Ark. 
505, 69 SW 3811. i 


Conn.—Webb vy. Fitch, 1 Root 177. 

Del.—Conner y. Pennington, 1 Del. 
Chosiiie 

Hawaii.—Scott v. Pilipo, 22 Ha- 
waii 174. 

Ill.—Dickerson vy, Highway Comrs., 


18 Ill. A. 88. 
Iowa.—Murphy. vy. Cuddihy, 111 
Iowa 645, 82 NW 999; McFaul v 


piecabur, County, 57 Iowa 99, 10 NW 


Md.—Peninsular Constr. 
Merritt, 90 Md. 589, 45 A 172. 
Miss.—Sintes vy. Barber, 78 Miss. 
585, 29 S 4063; Fleming v. Nunn, 61 
Miss. 603; Moody wv. Harper, 38 Miss. 
TAL Smith v. Walker, 16 Miss. 
o 


Mo.—Matson v. Field, 10 Mo. 100; 
Overton v. Stevens, 8 Mo. 622. 

N. J.—Bloomer v. Fowler, 85 N. J. 
Eq. 600, 97 A 950; Isham v. Cooper, 
56 N. J. Eq. 398, 37 A 462, 39 A 760; 
Quackenbush v. Van Riper, 1 N. J. 
Ea. 476, 

N. Y.—Dodge v. Strong, 2 Johns. 
Ch, 228; Barker v. Elkins, 1 Johns. 
Ch. 465; Smith y. Lowry, 1 Johns. Ch. 
bare Lansing y. Eddy, 1 Johns, Ch. 


Va.—Terrel v. Dick, 1 Call. (5 Va.) 
546; Maupin v. Whiting, 1 Call (5 
Va.) 224. 

Wis.—Barber v. Rukeyser, 39 Wis. 
590; Marsh v. Fidgerton, 2 Pinn. 230, 
1 Chandl. 198. 

Eng.—Bateman v. Willoe, 1 Sch. 
& Lef. 201; Protheroe vy. Forman, 2 
Swanst 227, 36 Reprint 602; Ex p. 
Goodwin, 2 Vern. Ch. 696, 23 Re- 
print 1051; Stephenson y. Wilson, 2 
Vern. Ch. 325, 23 Reprint 811; Anony- 


Co.” vi 


[§§ 23-24 


have availed himself of the equitable feature in 
the law action.}? 
would be futile, as where it depends on evidence 
inadmissible at law but potent in equity, plaintiff 
may have relief without showing any other excuse 
for not defending at law.1® 
attempts to base jurisdiction on the loss of a legal 
remedy, once but no longer available, must be dis- 
tinguished from those relating to the adequacy of 
a legal remedy still available.*+ 

By Accident or Fraud. A legal rem- 
edy lost through accident or fraud will not bar 
relief in equity.15 On the contrary, the fact that 


And where the legal defense 


The cases relating to 


remedy at law through accident 
pious, 1 Vern. Ch. 119, 23 Reprint 
3 


[a] Failure to seek evidence in 
proof of a defense pleaded debars 
relief as well as a failure to plead 
the defense. Marsh v. Edgerton, 2 
Pinn. (Wis.) 230, 1 Chandl. 198. 

{[b] A gaming security or con- 
sideration (1) forms an exception to 
the general rule requiring defendant 
at law to avail himself there of a 
good legal defense to the action. 
White v. Washington, 5 Gratt. (46 — 
Va.) 645; Skipwith v. Strother, 3 
Rand. (24 Va.) 215; Woodson v. Bar- 
rett, 2 Hen. & M. (13 Va.) 80, 3 AmD 
612. (2) This is especially true 
where a statute expressly confers 
jurisdiction in equity in all cases of 
gambling consideration. Cheatham v. 
Young, 5 Ala. 353. 

{[c] Judgment ‘based on unfounded 
claim. — Equity will not relieve 
against a judgment, although based 
on an unfounded claim, where the 
debtor knew of it in time to have 
availed himself of his legal remedy, 
and, after entering an appearance, 
neglected to pursue that remedy. 
ace v. Barto, 247 Ill. 104, 98 NE 

9. Overton v. Stevens, 8 Mo. 622. 

10. Il1.—Klinesmith v. Van Bamer, 
104 Ill. A. 884; Dickerson y. High- 
way Comrs., 18 Ill. A. 88; Beveridge 
v. Hewitt, 8 Ill. A. 467. 

Iowa.—McFaul y. Woodbury Coun- 
ty, 57 Iowa 99, 10 NW 296. 

Ky.—Greenup y. Rennix, Hard. 594; 
Hieronymous v. Chenowith, 7 Kyl 
610) 13) Ky: Ont 93:82 

Mich.—Clinton Tp. v. Teachout, 150 
Mich, 124, 111 NW 1052. 

Pas Rep es v. Nunn, 61 Miss. 

N. Y.—Hahl v. Sugo, 169 N. Y. 109, 
62 NE 135, 88 AmSR 539, 61 LRA 
226 [rev 46 App. Div. 632, 61 NYS 
770]; Remsen v. Hyams, 76 App. Div. 
614, 78 SNYS1134: 

Pa.—Wetzel v. Alleman, 31 Pa. Co. 
593. Feit iCycy: : 

11. Vandalia R. Co. v. Nordhaus, 
161 Ill A. 110; Commercial Nat. 
Bank y. Stoddard, 70 Ill. A. 79; Nel- 
son_v. Turner, 2 Md. Ch. 73; Barber 
v. Rukeyser, 39 Wis. 590. 

12. Ala—Cheatham y. Young, 5 
Ala. 353. 

Ga.—Waters v. Perkins, 65 Ga. 32; 
Elder v. Allison, 45 Ga. 13. 

Ky.—Harlan y. Wingate, 2 J. J. 
Marsh. 1388. 

Md.—Harwood v. Jones, 10 Gill & 
J. 404, 32 AmD 180. 

Mass.—Gargano v. Pope, 184 Mass. 
571. 69 NE 348. 

N. J.—Quackenbush vy. Van Riper, 
1N. J. Eq. 476. 

Pa.—Wetzel vy. Alleman, 31 Pa. 
Co. 593 [cit Cyc]. 

W. Va.—Black v. Smith, 13 W. Va. 


ae cooneriulns, Code [1868] ¢ 126 
13. ‘Roxbury v. Huston, 39 Me. 
312; Marsh y. Edgerton, 2 Pinn. 


(Wis.) 230, 1 Chandl. 198. 

14. When legal remedies deemed 
adequate see infra §§ 34-43. 

15. See supra § 22 text and note 
4, and cases infra note 16. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| §§ 24-26] 


or the fraud of his adversary is in itself a familiar 
ground for invoking the aid of equity. To obtain 
such relief plaintiff must show affirmatively that 
the loss of the legal remedy was occasioned by 
such matters of equitable excuse, unmixed with 
neghgence on plaintiff’s part.17 

[§ 25] d. By Statute of Limitations. As equity 
itself recognizes and applies the statute of limi- 
tations, the fact that the statute would bar a rem- 
edy at law is no ground in itself for applying 
to equity for relief,® unless plaintiff was prevented 
from suing by the act of defendant himself.2® But 
the mere fact that a remedy which is purely legal 
has become barred at law through the fraud of de- 
fendant cannot give equity jurisdiction to enforce 
it.2° The refusal of courts of equity to consider 
statutes of limitation as binding upon them has 
led to many applications on this ground, which 
have generally been disposed of on the question of 
laches rather than jurisdiction.21 Equity has no 
jurisdiction to restrain a party from pleading the 
statute of limitations on account of any supposed 
inequity of such a defense.22. But where a party 
‘has agreed not to plead the statute,?* or where the 


16. Murray v. U. S., 46 Ct. Cl. 94;| 4 SCt 426, 28 L. 
Tarver v. McKay, 15 Ga. 550; Rich- | 
ardson v. Howard, 51 Okl. 240, 151 P 
887, 890 [cit Cyc]; Grosvenor v. 
. Flint, 20 R. I. 21, 37 A 304. See also 
infra §§ 55, 82. 

“The loss of a remedy at law 
through the misrepresentation of an 


[a] 


tion of the suit. 


EQUITY 


Bear, 42 Fed. 569. 
Reason for rule.—‘‘The fraud 
charged is collateral to the plaintiif’s 
cause of action, and not the founda- 
The plaintiff's con- 
tention must be, then, that in every 
case of purely legal cognizance, 


(21C.J3.] 49 


statute. attaches on a demand pending a suit in 
equity for the same,?4 a court of equity will not 
permit the statute of limitations to be pleaded at 
law. <A court of equity will entertain a bill where 
one would be unnecessary except for the fact that 
the early termination of the statutory period would 
defeat another remedy.?> And where one carries on 
in a court of equity an unfounded litigation until 
his adversary’s legal rights are barred equity will 
itself afford a substitute for the legal right which 
has been lost.?® 
[§ 26] e. By Defeat at Law. Where one has 
asserted a demand or defense in an action at law 
and has been defeated upon the ground that such 
matter was of equitable cognizance, he is not thereby 
barred from relief in equity.2. In such ease a 
court of equity will not consider whether the re- 
jection of the matter by the court of law was 
proper or improper, its decision thereof being con- 
clusive.*® If, however, the matter is one of con- 
current jurisdiction and the party seeks his remedy 
at law, and is there defeated on the merits, he can- 
not have relief in equity except upon the ground 
of fraud, accident, or mistake.2® So where the 
ed. 406; Jaffrey v:|also infra § 238. i 
27. Humphries v. Adkins, 142 Ala. 
517, 38 S 840, 110 AmSR 42 [overr 
to this extent Hooper y. Birchfield, 
138 Ala. 428, 85 S 351]; Stevens v. 
Hertzler, 114 Ala. 568, 22 S 121: Nel- 


son v. Dunn, 15 Ala. 501; Jordan y. 
Loftin, 13 Ala. 547; Calloway v. Mc- 


in 


adversary is in itself ground for in- 
voking the aid of equity.” Curtis v. 
Olds, "250° Pa. 320; 324,°95 A 526. 

[a] Intimidation of defendant.— 
An early case denied relief in equity 
against a judgment where the equity 
asserted was that the action was 
brought by a tory, in a tory neigh- 
borhood, and that plaintiff had been 
afraid to go there and defend. It 
was intimated that relief might have 
been given if it had been clearly 
shown that there was a reasonable 
belief of personal danger. Holt v, 
Graham, 2 Bibb (Ky.) 192. 

{[b] Arbitvation—(1) A court of 
equity will appraise the future rent 
under a lease providing arbitration 
for that purpose, where the arbitra- 
tion fails without fault of plaintiff. 
Grosvenor v. Flint, 20 R. I. 21, 37 A 
304. (2) It is otherwise where the 
arbitration is to assess past dam- 
ages, for there the legal remedy is 
available. Quaide v. Pennsylvania R. 
Co., 6 Pa. Dist. 391. (3) Arbitration 
generally see Arbitration and Award 
SECA DED. 15 é 

17. Ga.—Thomason y. Fannin, 54 
Ga. 361. 

Ill.—Jevne v. Osgood, 57 Ill. 340; 
Sanger v. Fincher, 27 Ill. 346. 

Ky.—Elston y. Bowman, 3 T. B. 
Mon. 37; Cunningham vy. Caldwell, 
Hard. 123. 

Mich.—J. W. Wells Lumber Co. v. 
Menominee River Boom Co., 168 NW 
AOL et017 Toit: Cy el: 

Okl.—Richardson v. Howard, 51 
Okl. 240, 151 P 887, 890 [cit Cyc]. 

W. Va.—Atherton v. Hull, 12 W. 
Va. 170. 

Neglect and laches see supra § 23. 

18. Ga.—Hays v. Urquhart, 63 Ga. 
323. 

Tll.—Heath v. Jones, 12 Ill. A. 493. 

Ky.—Wic¢kliffes vy. Lyon, 5 J. J. 
Marsh. 84. 

N. C—Mann v. Fairchild, 3 Abb. 
Dec. 152, 2 Keyes 106. 

Va.—Pendleton v. Taylor, 77 Va. 
580. 

Statute of limitations in equity see 
infra § 251. 

19. Sykes v. Meacham, 103 Mass. 
285; Clark v. Augustine, 62 N. J. Eq. 
689, 51 A 68; Lamb v. Martin, 43 
N. J. Eq. 34, 9 A 747; Lyon v. Lyon, 
43" N.-C. 201. 

20. Gaines v. Miller, 111 U. S. 395, 

[21 C. J.—4] 


which a party to a contract has been 
guilty of a fraud collateral to the 
contract, the result of which has been 
that the obligee has failed to sue, 
and has thereby allowed the statute 
of limitations to run against him, 
equity acquires jurisdiction. The 
principle asserted would extend very 
far beyond the facts of this case, and 
would effectually nullify the salutary 
policy of the legislatures of our vart- 
ous states and of the United States 
in their legislation against stale 
claims. It would cover every case 
of misrepresentation, whether oral or 
acted, by which a debtor might in- 
duce his creditor not to sue. It 
would extend to an oral statement 
to a creditor that he would gain 
nothing by suing, to a concealment 
by a debtor of the amount or value 
of his property. In short, wherever 
a debtor has by word or act falsely 
asserted that his creditor could not 
obtain his debt by legal process, and 
has thereby prevented the creditor 
from suing until the lapse of the 
time fixed in the statute of limita- 
tions, the creditor who is barred at 
law may, upon the theory of this 
case, collect his debt in equity, if 
he can show that he has subsequently 
ascertained that the debtor’s repre- 
sentations were false, and that he 
was, without laches of his own, de- 
ceived by them. I know of no ad- 
judicated case taking this ground. 
Jaffrey v. Bear, 42 Fed. 569, 570. 

Bar of legal remedy through fraud 
as ground of equity jurisdiction see 
supra § 24; infra § 84. 

21. aches see infra §§ 211-229. 

Excuses for delay see infra §§ 230— 


250. 
22.-Walker v. Smith, 8 Yerg. 
(Tenn.) 238. See also Injunctions 


23. Nelson v. Hamner, 84 Va. 909, 
6 SE 462. 

24, Anonymous, 1 Vern. Ch. 73, 23 
eprint 320. : 
as. McDonald v. Vinson, 56 Miss. 
497 (where a bill to enforce a deed 
of trust was entertained upon the 
ground that there was no time for 
the trustee to advertise the sale be- 
fore the statute of limitations would 

operate upon the debt). f 
26. East India Co. v. Campion, a ta 
Bligh N. S. 158, 6 Reprint 291, “See 


Elroy, 3 Ala. 406; King v. Baldwin, 
17 Johns. (N. Y.) 384, 8 AmD 415 [rev 
2 Johns. Ch. 554]; Varick v. Edwards, 
Hoffm. (N. Y.) 382 [aff 11 Paige 289 
(rev on other grounds 5 Den 664)]; 
Sims v. Aughtery, 23 S. C. Eq. 103. 

“An unsuccessful attempt, or an 
entire omission, to assert, in a court 
of law, a purely equitable defense, 
does not prejudice the right to re- 
lief in equity.” Howell v. Motes, 54 
Ala. ei 3° 

“When a judgment at law is ob- 
tained against one who notwithstand- 
ing, has an equitable defense, and he 
sues out a writ of error to reverse 
the judgment at law, he is not 
thereby precluded, after its affirm- 
ance, from seeking relief in equity.” 
McClure v. Colclough, 5 Ala, 65. 

28. Brooks v. Carneal, Litt. Sel. 
Cas. (Ky.) 164; Ford v. Wilson, 2 
Bibb (Ky.) 538; Asbury Park First 
Nat. Bank v. Albertson, (N. J. Ch.) 
47 A 818; Rees v Smith, 1 Oh. 124, 
13 AmD 599. 

[a] Reason for rule.—This_ is 
sometimes put upon the ground that 
defendant, having successfully ex- 
cluded the matter at law, is estopped 
from asserting in equity that it 
should have been received at law. 
Radcliff v. High, 2 Rob. (41 Va.) 271. 

29. U. S.—Folsom vy. Ballard, 70 
Fed. 12, 16 CCA 593. 

Ala.—Nelson v. Dunn, 15 Ala. 501; 


Haughy v. Strang, 2 Port. 177, 27 
AmD 648. 
Ark.—Hempstead v. Watkins, 6 


Ark. 317, 42 AmD 696. 
Ky.—Morrison y. Hart, 2 Bibb. 4, 
4 AmD 6638. 
Mo.—Matson y. Field, 10 Mo. 100. 
N. Y.—New York People’s Bank 


vy. Mitchell, 73 N. Y. 406; Simpson 
VeeHiart, de JOnns Ch e9 fe 
N. C.—Barnes v. Dickinson, 16 


BN be Oi AiR 
eae see supra § 15 text and note 
41. 

{a] Reason for rule.—‘‘A court of 
equity possesses no appellate or su- 
pervisory power over courts of law.” 
Folsom vy. Ballard, 70 Fed. 12, 14, 16 
CCA 5938. 

{b] A bill for a new trial will not 
be entertained after a motion for a 
new trial has been made in the orig- 
inal action based on the same 
grounds and denied on the merits. 
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obstacle to success at law could have been, but was 
not, removed by ‘the parties themselves, equity will 


not take jurisdiction.*° 
[§ 27] 


General. 


Folsom y. Ballard, 70 Fed. 12, 16 
CCA 593. See Travelers’ Protective 
Assoc. yv. Gilbert, 111 Fed. 269, 49 
CCA ,309, 55 LRA 538 (where a mo- 
tion for new trial had been made and 
denied, but the court rested its de- 
cision on less tenable grounds). 

{c] In West Virginia the statute 
(Code c 126 § 6) is practically de- 
claratory of the foregoing principles 
and it is there held that where equl- 
table matter was pleaded, as permit- 
ted by the statute (Code c 126 § 5), 
in the law action, and a verdict found 
against defendant, but the verdict 
was set aside and the plea with- 
drawn, the matter of the plea might 


be asserted by bill in equity. Knott 
v. Seamands, 25 W. Va. 99. 
30. Campbell v. Briggs, DeSean: 


Kq. 370. f 

[a]: Rule applied.— Where judg- 
ment ,was suffered at law because of 
the incompetency of defendants as 
witnesses, and two of defendants 
then assigned their interests to the 
others, who sought relief in equity, 
such relief was denied upon the 
ground that the assignors might have 

“rendered themselves competent by 

assigning prior to the trial at law, 
and so have rendered the legal pro- 
ceeding available. Campbell Vv. 
Briggs, 25 S. C. Eq. 370. 

31. U. S.—Boyce v:. Grundy, 3 Pet. 
210, 7 L. ed. 655; Goldschmidt Ther- 
mit Co. v. Primos Chemical Co., 225 
Fed. 769; Sloss Iron, etc., Co. v. South 
Carolina R. Co., 162 Fed. 542; Fidel- 
ity, etc., Co. y. Fidelity Trust Co., 
143 Fed. 152; Twin City Power Co. 
v. Barrett, 126 Fed. 302, 61 CCA 288; 
Dow v. Berry, 18 Fed. 121. 

Ala.—Southern States Fire, etc., 
Ins. Co. v. Whatley, 173 Ala. 101, 55 
S 620. 

Ark.—Black v. Bowman, 9 Ark. 501; 
Witter v. Arnett, 8 Ark. 57; Ex p. 
Conway, 4 Ark. 302. 

Cal.—Swan v. Talbot, 152 Cal. 142, 
94 P 238, 17 LRANS 1066. 

Conn.—Swift v. Larrabee, 31 Conn. 
225; Hartford vy. Chipman, 21 Conn. 


488: New London Bank v. Lee, 11 

Conn, .112, 27 AmD 713. 
Hawaii.—Ewing v. Janion, 1 Ha- 

waii 66. 
Jll.—Warfield-Pratt-Howell Co. v. 


Williamson, 233 Ill. 487, 84 NE 706. 

Ind.—English v. Smock, 34 Ind. 
115, 7 AmR 215; Snowden y. Wilas, 
19 Ind. 10, 81 AmD 3870. 

Ky.—Dunwidie v. Kerley, 6 J. J. 
Marsh. 501; Collins v. Farquar, 4 
Litt. 153; Jasper v. Quarles, Hard. 
461. \ 

Mich.—Kimmerle v. Dowagiac Gas 
Co., 159 Mich. 34, 123 NW 565; Stone 
v. Pontiac, ete, R. Co., 129 Mich. 
265, 102 NW 752; Olson v. Morrison, 
29 Mich. 395. 

Mo.—Hanson vy. Neal, 215 Mo. 256, 
279, 114 SW 1073 [quot Cyc]; Mc- 
Alister v. Graham, 200 Mo. A. 279, 
206 SW 393. 

N. J.—Falaenau v. Reliance Steel 
Fdy. Co., 74 N. J. Eq. 325, 69 A 1098. 

N. C.—Sumner v. Staton, 151 N. C. 
198, 65 SH.902, 18 AnnCas 802. 

Or.—Benson v. Keller, 37 Or. 120, 
60 Piss be, 

Pa.—Pennsylvania R. Co. v. Bogert, 
209 Pa. 589, 69 A 100; Blair v. Su- 
preme Council A. L. H., 208 Pa, 262, 
57 A 564, 101 AmSR 934; Warner v. 
McMullin, 131 Pa. 370,18 A_ 1056; 
Bath Portland Cement Co. v. Horner, 
23 Pa. Dist. 375; Virginia Bank v. 
Adams, 1 Pars. Eq. Cas. 534; Weir v. 
Mundell, 3 Brewst. 594; Walsh v. 
Leonard, 8 LuzLegReg 282. 

Tenn.—Kerr vy. Kerr, 3 Lea 224; 


4, Adequacy of Remedy at Law—a. 
The existence of a remedy at law does 
not deprive equity of jurisdiction unless such rem- 


EQUITY 


In 


Pearl ‘vy. Nashville Corp., 10 Yerg. 
L179), 
Wash,—-Cline Piano Co. v. Sher- 


wood, 57 Wash. 2389, 106 P 742. 

W: Va.—Jennings vy. Southern Car- 
bon. 'Go., V3) W. iVa. (215,) 805 SE. 368; 
Buskirk v. Sanders,’70 W. Va. 368, 
73 SE 937; Michael v. Workman, 5 
Wisi aves veo ds 

Wis.—Butterick Pub. Co. v. Rose, 
141 Wis. 533, 124 NW 647; Miller v. 
Drane, 100 Wis. 1, 75 NW 413; Law- 


son v. Menasha Wooden-Ware Co., 
59 Wis. 393,.18 NW 440, 48 AmR 
528. 


“The question raised in this case 
is not alone whether the plaintiff has 
a remedy at law, for that remedy it 
clearly has, but whether in view of 
the facts it is an adequate one. It 
may be conceded, that the time is not 
very remote in our judicial history, 
when a wronged party sought the in- 
tervention of equity and he could be 
truthfully met by the reply, you have 
a remedy at law in action for dam- 
ages, such reply would have been 
the end of his bill; he would have 
been turned out of court for want 
of jurisdiction. But this answer is 
no longer conclusive as to the juris- 
diction; courts now go farther and 
inquire, whether under the facts the 
remedy at law is not vexatiously in- 
convenient and whether it is so proxi- 
mately certain as to be adequate to 
right the wrong complained of.” 
Gray v. Citizens’ Gas Co., 206 Pa. 
303, 305, 55 A 988 [quot Trexler v. 
Kuntz, 36 Pa. Super. 352, 357]. 

[a] Meaning of “adequate rem- 
edy.”—An early discussion of this 
phrase is found in Rose v. Nicholas, 


Wythe ‘(Va.) 268, 270 (where the 
court said: “The terms adequate 
remedy are relative. An adequate 


remedy inust be accommodated to the 
wrong which is to be redressed by 
it. The manifest analogy between 
an adequate remedy and its correla- 
tive wrong, limits the progress of the 
former by the extent of the latter’’). 

32. U. S.—Boise Artesian Hot, 
etc.,, Water Co. v. Boise City, 213 
Uy S.. 276, 29 SCt 426, 63... ed. ,796; 
Hx, p.swoung, $209 (Us -Sisbk23y 20) See 
441, 562 L. ed., 714, 18 LRANS 932, 
14 AnnCas 764; Walla Walla v. Walla 
Walla. Water ;Co.,; 172 'U.. 8.2.1, 19 SGt 
77, 48 L. ed. 341; Tyler v.. Savage, 
143 U. S. 79, 12 SCt 340, 36 L. ed. 
82; Whitehead v. Shattuck, 138 U. S. 
146, 11 SCt 276, 34 L. ed. 873; Gorm- 
ley v. Clark, 134 U. S. 338, 10 SCt 554, 
33 L. ed. 909; Kilbourn v. Sunder- 
land), 130. 1, sS.4 605;..9 \SCEnb94, 6 32 
L. ed. 1005; Pheenix Mut. L. Ins. Co. 
v. Bailey, 13 Wall. 616, 20 L. ed. 
501; May v. La Claire, 11 Wall, 217, 
20 L. ed. 50; Watson vy. Sutherland, 
5 Wall. 74, 18 L. ed. 580; Barber. v. 
Barber, 21 How. 582, 16 L. ed. 226; 
Boyce v. Grundy, 3 Pet. 210, 215,.7 L. 
ed. 655; St. Louis-San Francisco R. 
Co. v. McHElvain, 253 Fed. 123; Fre- 
denberg v. Whitney, 240 Fed. 819; 
Stephens v. Ohio State Tel. Co., 240, 
Fed. 759; Destructor Co, v. Atlanta, 
232 Fed. 746; Thompson y. Emmett 
Irr.. Dist.,' 227 Fed, 560, 142 -CCA 192: 
Goldschmidt Thermit Co. v. Primos 
Chemical Co., 225 Fed. 769; Magruder 
v. Belle Fourche Valley Water 
Users’ Assoc., 219 Fed. 72, 1383 CCA 
oa.) Loledo, Draction, ever sCocivs 
Smith, 205 Fed. 643; Kansas City 
Gas Co. v. Kansas City, 198 Fed. 
500; Commonwealth SS. Co. v. Ameri- 
can Shipbuilding Co., 197 Fed. 780; 
Rumbarger vy. Yokum, 174 Fed. 55; 
Atchison, ete., R. Co. v. Sullivan, 173 
Fed. 456, 97 CCA 1; Salton Sea Cases, 


edy is adequate.*t ! 
be clear, complete, and as practical and efficient to 
the ends of justice and its prompt administration 
as the remedy in equity,*? or, as it is expressed in 
almost innumerable cases, in order to oust equity of 
jurisdiction the remedy at law must be ‘‘plain, ade- 


[§§ 26-27 


By this is meant that it must 


172 Fed. 792, 97 CCA 214 [certiorari 
den 215 U. S. 603, 30 SCt 405, 54 L. ed. 
345]; Hapgood vy. Berry, 157 Fed. 
807, 85 CCA 171; Hawkeye Gold 
Dredging Co. v. Iowa Falls State 
Bank, 157 Fed. 253 [rev on other 
grounds 177 Fed. 164, 100 CCA 626]; 
G) Satv.) Seuthernt Pach RiijCoui57 
Fed. 96 [aff 186 Fed. .737, 108 CCA 
607]; Balfour y. San Joaquin Valley 
Bank, 156 Fed. 500; Butler Bros. Shoe 
Co...v. Us S, Rubber Cos,..1567 Medial, 
84 CCA 167 [certiorari den 212 U. S. 
577, 29 SCt 686, 53 L. ed. 658]; Mon- 
mouth Inv. Co. y. Means, 151 Fed. 
159, 80 CCA 527; Wilhite v. Skelton, 
149 Fed. 67, 78 CCA 635; Farwell 
v. Colonial Trust Co., 147 Fed. 480, 
78 CCA 22; Castle Creek Water Co. 
v. Aspen, 146 Fed. 8, 76 CCA 516, 8 
AnnCas 660; Fidelity, etce., Deposit 
Co. v.. Fidelity, Trust Co., 143 Fed. 
152; Brewster v. Lanyon Zine Co., 
140) Meds /801)\ a7 2) CCA S216 seis tSio 
Dev. Co. v. Mitchell, 138 Fed: 279, 
70 CCA 569, 1 LRANS 332 [certiorari 
den’ 199.-Us :S/2606,.26.. SCEST46 150. 
L. ed. 330]; McMullen Lumber Co. vy. 
Strother, 136 Fed. 295, 69 CCA 433; 
Williams vy. Neely, 134 Fed. 1, 67 
CCA 171, 69 LRA 232; Southern Pac. . 
R. Co... Vv... U. S.,. 133, Fed.y,.651,.<66 G@Ac 
581 [aff 200 U. S. 341, 26 SCt 296, 50 
L, ed. 507]; U. S. v. Bitter Root Dev. 
Co., 133 Fed. 274, 66 CCA 652 [aff 
200..U...S. 451, .26. SOt 318,150 tu. sed: 
550]; Brown v. Arnold, 131 Fed. 723, 
67 CCA 125 [rev 127 Fed. 387]; 
Wiemer v. Louisville Water Co., 130 
Fed. 246; Wyman y. Bowman, 127 
Fed. 257,: 62 CCA 189; . Twin- City 
Power Co, v. Barrett, 126 Fed. 302, 
61 CCA 288; Tift v. Southern R. 
Co., 123 Fed. 789; Jones v. Mutual 
Fidelity Co., 123 Med. 506; Barrett v. 
Twin City Power Co., 118 Fed. 861 
[aff 126 Wed. 302, 61 CCA 288]; Mu- 
tual L. Ins. Co. y. Pearson, 114 Fed. 
395; Washington County vy. Willians, 
111 Fed. 801, 49 CCA 621; Hale v. 
Allinson, 102 Fed. 790 [aff 106 Fed. 
258, 45 CCA 270 (aff 188 U: S. 56, 23 
SCt 244, 47 L. ed. 380)]; Pokegama 
Sugar Pine Lumber Co. yv. Klamath 
River Lumber, etc., Co., 96 Fed. 34; 
New Orleans y. Fisher, 91 Fed. 574, 
34, CCA 15 [mod on other grounds 
180 U,.S, 185, 21 .SCt 347, 45 Lsced. 
485]; Smith v. American Nat. Bank, 
89 Fed. 832, 32 CCA 368; Springfield 
Milling Co. -v. Barnard, ete., Mfg. 
Co., 81 Fed. 261, 26 CCA 389: Spokane 
Mill Co. v. Post, 50 Fed. 429; Dow v. 
Berry, 18 Fed. 121; Brown v. Pacific 
Mail SS. Co., 4 F. Cas. No. 2,025, 5 
Blatchf. 525; Mayer v. Foulkrod, 16 
F. Cas. No. 9,341, 4 Wash. C. GC. 349. 
eres EL Orr a Van Winkle Gin, 
- orks, a. 580 
6 LRANS 585. peodhire io 
a ae san v. Arnett, 8 Ark. 57. 
"al.—F leishman vy. Woo 
206, G7 ve. oods, 135 Cal. 
olo.—Henderson vy. John 
280, Do. Wy ACK yetD 
onn.—Hodges v. Kowing, 58 Conn. 
12; LSA O09 i elu ktAr Oi ENE v. 
Partree, 56 Conn. 80, 14 A 85; Hart- 
ford vy. Chipman, 21 Conn. 488, ; 
D. C—Hurd vy. Cramer, 40 App. 
get CeOr See v. Ford, 36 App. 315. 
a.—Rentz v. Granger, 64 ki 
00 8 3 er. & Fla. 445, 
a.—Bailey v. McAlpin, 122 Ga. 
616, 50 SE 388; Fleming vy. Blosser 
Printing Co., 118 Ga. 86, 44 SE 805; 
Milner v. Neel, 114 Ga. 118, 39 SE 
890; Scott v. Scott, 33 Ga. 102; Con- 
yers v. Bowen, 31 Ga. 382; Hollings- 
head v. McKenzie, 8 Ga. 457. 
Tll.—Peo. vy. Bordeaux, 242 Ill. 327, 
89 NE 971; Lyman v. Suburban R. 


For later cases, developments and changes in the law see dumulative Annotations, same title, page and note number, 
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quate and complete.’’ ** It must be a remedy vested 
in the complainant to which he may at all times 
resort at his own option, fully and freely, without 
let or hindrance.*+ A remedy at law cannot be ade- 
quate if its adequacy depends upon the will of the 


Co,, 190 Ill. 320, 60 NE 515, 52 LRA 
645; Morris v. Thomas, 17 Ill. 112; 


Montreal Bank v. Waite, 105 Ill. A.. 


373; Smith vy. Bates Mach. Co., 79 Ill. 
A.. 519 [aff 182 Ill. 166, 55 NE 69]. 

Ind.—Meyer v. Boonville, 162 Ind. 
165, 70 NE 146; Martin v. Marks, 
154 Ind. 549, 57 NE 249; Michener 
v. Springfield Engine, etc., Co., 142 
Ind. 130, 40 NE 679, 31 LRA 59; 
Fitzmaurice v. Mosier, 116 Ind. 363, 
16 NE, 175, 19 NE 180, 9 AmSR 854; 
Bishop v. Moorman, 98 Ind. 1, 49 
AmR 731; English v. Smock, 34 Ind. 
115, 7 AMR 215; Indianapolis North- 
ern Tract. Co. v. Essington, 54 Ind, A. 
286, 99 NE 757, 100 NE 765; Stauffer 
v. Cincinnati, etc., R. Co., 33 Ind. A. 
356, 70 NE 543. 

Ky.—Jenkins v. Berry, 119 Ky. 350, 
83 SW 594, 26 KyL 1141. 
- Md.—RBaltimore Safe Deposit, etc., 
Co.\v. Baker, 91 Md. 297, 46 A 1071. 

Mich.—Kimmerle vy. Dowagiac Gas 
Co., 159 Mich. 34, 123 NW 565; Mc- 
Kinney v. Curtiss, 60 Mich. 611, 27 
NW 691; Godfrey v. White, 60 Mich. 
443, 27 NW 593, 1 AmSR 587. 


Minn.—Fryberger v. Berven, 88 
Minn. 311, 92 NW 1125. 
Miss.—Irwin v. Lewis, 50 Miss. 


363; Barnes v. Lloyd, 2 Miss. 584. 

Mo.—Hanson vy. Neal, 215 Mo. 256, 
279, 114 SW 1073 [quot Cyc]; Bar- 
rington v. Ryan, 88 Mo. A. 85. 

Nebr.—Lincoln Bankers’ L. Ins. 
Co. v. Robbins, 53 Nebr. 44, 738 NW 
269; Welton v. Dickson, 38 Nebr. 767, 
57 NW 559, 41 AmSR 771, 22 LRA 
496; Thatcher v. Adams County, 19 
Nebr. 485, 27 NW 729; Keplinger v. 
Woolsey, 4 Nebr. (Unoff.) 282, 93 
NW 1008; Carter v. Warner, 2 Nebr. 
(Unoff.) 688, 89 NW 747. 

N. H.—Gregg v. Thurber, 69 N. H. 
480, 45 A 241. 

N. J.—Christian Feigenspan_ v. 
Nizolek, 71 N. J. Eq. 382, 65 A 703; 
Davis v. Wilson, (Ch.) 56 A_ 704; 
Slater v. Schwegler, 54 A 937; Ameri- 
can Cent. Ins. Co. v. Landau, 62 N. J. 
Bq. 73, 49 A 738; North Jersey _ St. 
R. Co. v. South Orange Tp., 58 N. J. 
Hq. 83, 43 A 53; Hoboken Ferry Co. 
v. Baldwin, 58 N. ‘J. Eq. 36, 43 A 
417; Morse v. Nicholson, 55 N. J. 
Kq. 705, 38 A 178. 

N. Y.—J. P. Duffy Co. v. Todebush, 
173 App. Div. 205, 159 NYS 299. 

N. C.—Sumner v. Staton, 151 N. C. 
198, 65 SE 902, .18 AnnCas 802. 
Okl.—Leonard v. Childers, 

247. 

Or.—Campbell’s Automatic Safety 
Gas Burner Co. v. Hammer, 78 Or. 
612, 153/P 475; Hall v. Dunn, 52 Or. 
475, 97 P 811, 25 LRANS 193; Wood 
y. Fisk, 45 Or. 276, 77 P 128, 738; 
Wollenberg v. Rose, 41 Or. 314, 68 P 
804; Benson v. Keller, 37 Or. 120, 
60 P 918; Smith v. Griswold, 6 Or. 
440.. 

Pa.—Pennsylvania R, Co. v. Bogert, 
209 Pa. 589, 59 A 100; Gray v. Citi- 
zens’ Gas Co., 206 Pa. 303, 55 A 
988; Schmaltz v. York Mfg. Co., 204 
Pa. 1, 53 A 522, 93 AmSR 782, 59 
LRA 907; Corbe v. Burkert, 33 Pa. 
Super. 317; Apollo Trust Co. v. Safe 
‘Deposit, etc., Co., 31 Pa. Super. 525. 
Apollo Trust Co. v. Safe Deposit, etc., 
Co., 31 Pa.'Super. 524. 

Porto Rico.—Pares _ v. Reynes, 2 
Porto Rico Fed. 402; Desola v. Wil- 
joughby, 1 Porto Rico Fed. 344. 

R. I.—Blackstone Hall Co. v. Rhode 
Island Hospital Trust Co., 39 R. I. 
69, 97 A 484; Dowell v. Goodwin, 22 
R. I. 287, 47 A 693, 84 AmSR 842, 
51 LRA 873. 

S. D.—Halley v. Ingersoll, 14 S. D. 
7, 84 NW 201. 

Tex.+Supreme Lodge F._ U. A. v. 
Ray,. (Civ. A.) 166 SW 46; Lone Star 
Salt Co. v. Texas Short Line R. Co, 
(Civ. A.) 86 SW 355. 
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body.2® 


Vt.—Barton Nat. Bank vy. Atkins, 
72 Vt. 338, 47 A 176. 

Va.—Lowman vy. Crawford, 99 Va. 
688, 40 SE 17; Buck v. Ward, 97 
Va. 209, 33 SE 513; Southern R. Co. 
Near iGamioline ets RikCo.Wh9 6 ViawOoS, 
32 SE 485, 44 LRA 297. 

Wask.—Ritterhoff vy. Puget Sound 
Nat. Bank, 37 Wash. 76,-79 P 601, 
107 AmSR 791. 

W. Va.—Warren vy. Boggs, 97 SE 
589; Jennings vy. Southern Carbon Co., 
73 W. Va. 215, 80 SH 368; Buskirk 
v. Sanders, 70 W. Va. 363, 73 SE 937; 
Peterson v. Hall, 57 W. Va. 535, 50 
SE 603; Carney v. Barnes, 56 W. Va. 
581, 49 SE 423; Cleavenger v. Frank- 
te F. Ins. Co., 47 W. Va. 595, 35 SH 

8. 

Wis.—Merrill v. Comstock, 154 
Wis. 434, 148 NW 313; State v. Chi- 
cago, etc., R. Co., 132 Wis. 345,356, 
WE 2VENIWaeesbids Sicit Vey eb eMiller. vs 
Drane, 100 Wis. 1, 75 NW 413; Meyer 
v..Garthwaite, 92 Wis. 571, 66 NW 


704. 

{a] Other statements of rule.— 
(1) “The jurisdiction in equity at- 
taches unless the legal remedy, both 
in respect to the final relief and the 
mode of obtaining it, is as efficient as 
the remedy which equity would af- 
ford under the same circumstances.” 
Gormley v. Clark, 134 U. S. 338, 349, 
10 SCt 554, 33 L. ed. 909. (2) It must 
be as “perfect and adequate.” Bar- 
rington v. Ryan, 88 Mo. A. 85. (38) 
It must be “as effectual and complete 
there as the chancellor can make it.” 
May v. Le Claire, 11 Wall. (U. S.) 
217, 236, 20 L. ed. 50 [quot Bumgard- 
ner v. Leavitt, 35 W. Va. 194, 204, 


13 SE 67, 12'LRA 776]. (4) It must 
be as “prompt, adequate, and effi- 
cient.” South Portland Land Co. v. 


Munger, 36 Or. 457, 54 P 815, 60 P 5. 
(5) It must be “as efficient” or “as 
practical and as efficient” in its na- 
ture or character. Preston v. Sturgis 
Milling. Co., 183 Fed. 1, 105 CCA 293, 
32 LRANS 1020 [certiorari den 220 
U. S. 610, 31 SCt 714, 55 L. ed. 608]. 
(6) It must be a full and complete 
remedy, and one that is accommo- 
dated to the wrong which is to be 
redressed by it. Sumner v. Staton, 
151 N. C. 198, 65 SE 902, 18 AnnCas 


802. (7) It must be adapted to the 
particular exigency. McKinney  v. 
Curtiss, 60 ‘Mich. 611, 27 NW _ 691. 


(8) The remedy at law must be so 
complete that it attains the full end 
and justice of the case, reaching the 
whole mischief and securing the 
whole right of the party in a perfect 
manner at the present time and in 
the future. Whitman y. United 
Surety Co., 110 Md. 421, 72 A 1042; 


‘Cumberland, etc., R. Co. v.. Pennsyl- 


vania R. Co., 57 Md. 267; Pocoke v. 
Peterson, 256 Mo. 501, 165 SW 1017; 
Hubbard y. Slavens, 218 Mo. 598, 117 
Sw 1104; Hanson y. Neal, 215 Mo. 
256, 114 SW 10738. (9) If the remedy 
at law is doubtful, difficult, not ade- 
quate to the object, not so complete 
as in equity, nor so efficient and prac- 
ticable to the ends of justice and its 
prompt administration, then equity 
will take jurisdiction. Rumbarger v. 
Yokum, 174 Fed. 55. (10) Equity 
jurisdiction will be sustained where 
the remedy at law will not be so ef- 
fectual as the remedy in equity and 
the proceeding in equity will save 
time, expense, and a multiplicity of 
suits, and séttle finally the rights of 
all the parties. Oelrichs v._ Wil- 
liams, 15 Wall. (U..S.). 211, 21 L. ed. 
43. (11)-The remedy at law must be 
complete, prompt, and efficient. If 
rights can only be enforced at law by 


‘long continued, strenuous, and expen- 


sive litigation, and can be more 
promptly-and’ ‘efficiently asserted in 
equity, a stringent reason is offered 


[21C.J3.] 51 


opposing party,®> or if the party interested must 
appeal to the discretion of some other person or 
The remedy must exist against the same 
person of whom the relief in equity is sought.*? 
is not necessary, however, that the relief afforded 


It 


for the application of this power. 
Crane v. McCoy, 6 F. Cas. No. 3,354, 
1 Bond 422. (12) If “the right. is 
only an equitable one, or, if legal, 
the remedy is only equitable, or both 
legal and equitable, partaking of the 
character of both, and a court of law 
is unable to afford a remedy, accora- 
ing to its settled method of proceed- 
ing, commensurate with the right, 
the suit for its assertion should be 
in equity.” Smith y. American Nat- 
Bank, 89 Fed. 832, 839, 32 CCA 368. 
(18) Although an action of account 
may be maintained, yet if it appears 
that it could not be tried without 
great difficulty, and the verdict could 
not from the nature of the case be 
equally satisfactory with the pro- 
ceedings under a decree, equity will 
decree an account. O’Connor. y. 
Spaight, 1 Sch. & Lef. 305; Carlisle 
Corp. v. Wilson, 13 Ves. Jr. 276,33 
Reprint 297. (14) “If the remedy in 
equity is more adequate because of 
some special circumstance of the 
Situation, the jurisdiction of equity 
Ah ae edagene cy Warfield-Pratt- 

owe o. v. Williamson, 2 > 
497, 84 NE 706. eat 

33. U. S.— Goldschmidt Thermit 
Co. vy. Primos Chemical Co., 225 Fed. 


ieee Manning y. Berdan, 135 Fed. 
Mich.—McKinney v. Curtiss, 60 


Biieb: ou, 27 NW 691. 
o.—Barrington vy. R 

aire g yan, 88 Mo. 
Wash.—Ritterhoff v. Puget Sound 
Nat. Bank, 37 Wash. 76 9 

107 AmSR 791, Bin siah1 

. Va.—Jennings v. Southern Car- 
pen Co., 73 W. Va, 215, 223, 80 SH 

See also cases passim. 

To defeat equitable cognizance, 
the legal remedy must be full, it 
must be complete, it must be ade- 
quate. If it does not reach the end 
intended and actually compel per- 
formance of the duty, the breach of 
which is alleged, it can not be said 
to be fully adequate to meet the jus- 
tice and necessities of the case.” 
Jennings y. Southern Carbon ‘Coy 
supra. 

“A remedy in which a single judg- 
ment would not at once aman forees 
end the controversy would nowhere 
be regarded as complete and ade- 
quate.’ Mortland y. Mortland, 151 
Boaehos mage 25 i 150 [quot Kelly 
v. ypano sy CLC ROOnaS . 
177, 178). ‘ bee 

[a] In the federal courts the stat- 
utory rule is expressed in these 
some ae supra § 16. 

fi redenberg v. Whitney, 240 
Fed. 819; Kentucky Bank y. Stone: 88 
Fed. 383 [aff 174 U. S. 799 mem, 
19 SCt 881 mem, 43 L. ed. 1187 mem]; 
Wheeler v. Bedford, 54 Conn. 244, 7 


A 22; Beardsley vy. Bennett, 1 
(Conn.) 107. f Bt 
35. Fredenberg y. Whitney, 240 


Fed, 819; Kentucky Bank v. Stone, 88 
Fed. 383 [aff 174 U. S. 799 mem, 19 
Pee hes ee ae rs ed. 1187 mem]; 

esola v. illoughby, 1 Porto ico 
Fed. 344. Pept see 

[a] Financial status in issue.— 
“In these days of industrial expan- 
sion, parties should have a right to 
have any issue which involves. their 
financial status speedily adjusted, 
and this right should not be permit- 
ted to rest upon the discretion of the 
other party, and a legal remedy, to 


be adequate, must be a remedy which 


the party himself controls and can 
assert at the moment.” Fredenberg 

v. Whitney, 240 Fed. 819, 823. 
36. Toledo Tract., etc, Co. v. 
Con v. 


Smith, 205 Fed. 6438. 
87. Thorn, etc., Lime, etce., 
St. Louis Citizens’ Bank, 158 Mo. 272, 
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shall be the same kind of relief that a court of 
equity could give,?* or that it shall be attainable 
within the jurisdiction where defendant resides or 
where suit is brought against him.*® 
the remedy at law would be adequate, then to con- 
fer equity jurisdiction there must appear some- 
thing that requires the aid of the extraordinary 
powers of a court of equity,*® such as the necessity 
for a discovery 4! or an accounting.*? 
equity may determine for itself the adequacy of the 
legal remedy,‘* and where there is a doubt as to its 
adequacy, such doubt should be resolved in favor of 
the equitable jurisdiction.44 In determining whether 
a legal remedy is adequate to accomplish justice, 
legal machinery, as it exists to-day,*®> and present 
day conditions and needs *® must be taken into con- 
The application of the rule that equity 
jurisdiction cannot be invoked where there is an 
adequate remedy at law depends upon the cir- 


sideration. 


59 SW 109; Roll v. St. Louis, etc., 
Smelting, etc., Co., 52 Mo. A. 60; 
qecneon v. Turner, 5 Leigh (32 Va.) 

[a] Remedy against surety.—The 
fact that a plaintiff may have a 
remedy by suit at law against a 
third person, as the surety on a 
bond, is no ground for refusing re- 
lief in equity. Thorn, etc., Lime, 
etc., Co. v. St. Louis Citizens’ Bank, 
158 Mo. 272, 59 SW 109. 

38. Shenehon v. Illinois L. 
Co., 100 Ill. A. 281. 

[a] Mlustration.—“If one is sued 
upon a promissory note to which he 
has a perfect defense at law, he is 
not entitled to an injunction from a 
court of equity because relief by in- 
junction is a thing a law court can- 
not give; nor is one entitled upon a 
past due note, against which he has 
a good defense at law, to a decree 
for the cancellation and surrender of 
the instrument, notwithstanding he 
can not, by a judgment at law, ob- 
tain this.” Shenehon y. Illinois L. 
Ins: Co., 100 Til. A. 281, 292. 

39. Birdsall v. Fischer, 17 Minn. 
100; Tone v. Brace, 8 Paige (N. Y.) 
599; Murray v. Toland, 3 Johns. Ch. 
CN. Y.) 570. 


Ins. 


40. Graveley vy. Graveley, 84 Va. 
145, 4.SH 218. 
41. Graveley v. Graveley, 84 Va. 


145, 4 SE 218. See also infra §§ 107-116. 

Discovery in equity see Discovery 
§§ 2-48. 

42. Graveley v. Graveley, 84 Va. 
145, 4 SE 218. 

Accounting in equity see Accounts 
and Accounting §§ 56-141. 

43. Prentiss v. Bowden, 145 N. Y. 
342, 40 NE 138, 24 NYCivProc 295 
[aff 8 Misc. 420, 28 NYS 666]; Smith 
v. McClure, 257 Pa. 168, 101 A 347; 
Bierbower’s App., 107 Pa. 14; Penn 
Iron Co. v. Lancaster, 25 Pa. Super. 
478; Bussier vy. Weekey, 11 Pa. Super. 


463. 

44. Union Pac. R. Co. v. Weld 
Countyst -240, 50.) FS.2 01282038. ws Ot 
510,962) a9 ed. 110" [rev 22eemed: 


651, 138 CCA, 175 (den reh 217 Fed. 
540, 183 CCA 392)]; Fredenberg v. 
ney: 240 Fed. 819. See also infra 
§ ‘ 

45. Daab v. New York Cent., etc., 
R. Co., 70 N. J. Eq. 489, 62 A 449. 

46. Vanderbilt v. Mitchell, 72 N. J. 
Eq. 910, 67 A 97, 14 LRANS 304. 

“Our ideas of what are adequate 
remedies are changing, and it is 
gradually coming to be understood 
that a system of law which will not 
prevent the doing of a wrong, but 
only affords redress after the wrong 
is committed, is not a complete sys- 
tem, and is inadequate to the present 
needs of society.’ Green Island Ice 
Co, v. Norton, 105 App. Div. 331, 332, 
86 NYS 613, 94 NYS 1147 [aff 189 
N. Y. 529 mem, 82 NE .1126 mem]. 


EQUITY 


If, ordinarily, 


A court of 


[§ 29] «. 


47. Watson v. Sutherland, 5 Wall. 
(U. S.) 74,18 L. ed. 580; Mutual L. 
Ins. Co. v. Pearson, 114 Fed. 395. 

48. Fryberger v. Berven, 88 Minn. 
311, 92 NW 1125. See also cases 
infra note 49. 

49. Thompson v. Emmett  Irr. 

Dist., 227 Fed. 560, 142 CCA 192; J. P. 
Duffy Co. v. Todebush, 173 App. Div. 
205, 159 NYS 299. 
‘ [a] TQustrations.—(1) Assets of 
an insolvent debtor were in the hands 
of a third person charged with the 
payment of a claim tainted by usury. 
A pill by a creditor was sustained 
to reach so much as might remain 
after purging the other debt of the 
usury, garnishment being ineffectual 
to enforce the entire right. Pope v. 
Solomon, 36 Ga. 541. (2) A bill was 
sustained by the owner of buildings 
against the owner of the land 
whereon they were situated to en- 
force plaintiff’s right to remove the 
building and for an account of rents 
and profits, ejectment and trover be- 
ing ineffectual. Watkins v. Owens, 
47 Miss. 598. (3) Goods were pur- 
chased by means of fraudulent rep- 
resentations, defendant aiding in the 
fraud by taking a chattel mortgage 
of the goods sold and others. A 
replevin suit would determine only 
the vendor’s right to retake the 
goods, while by a bill in equity, if 
bad faith in the mortgagee appeared, 
plaintiff could have stricken from the 
recorded mortgage the goods by him 
sold; and if bad faith did not ap- 
pear he could require the mortgagee 
to first resort to the other goods, 
thus protecting his entire right as 
regards the purchaser instead of 
staking it all upon issue of good 
faith. Morse v. Nicholson, 55 N. J. 
Eq. 705, 38 A 178. (4) In an-action 
in the nature of ejectment defend- 
ant filed under Code § 381 a cross 
complaint to reform a mistake in a 
deed through which he claimed. It 
was urged that his remedy by de- 
fense to the ejectment was sufficient, 
but it was held that the remedy 
sought by cross complaint was proper 
for an efficient protection of defend- 
ant’s right—to perfect his title. 
South Portland Land Co. v. Munger, 
36 (Ors 457,054 (PP s8i5),600Pr5s (itn 
administrator may maintain a bill for 
the possession of notes belonging to 
his decedent, their possession being 
important for the settlement of the 
estate, although not for the recovery 
of their amount. Sears y. Carrier, 4 
Allen (Mass.) 339. 

50. Fryberger v. Berven, 88 Minn. 
311, 92 NW 1125; Overmire v. Ha- 
worth, 48 Minn. 372, 51°NW 121, 381 
AmSR 660. 

{a] “For instance, a fraudulent 
debtor may abscond to some distant 
but known place, as to India, leav- 
ing no property within our jurisdic- 


[§§ 27-29 


cumstances of each case.** ; 
[§ 28] b. Efficiency. To render a remedy at 
law efficient and. therefore adequate, it must afford 
an actual and substantial protection of the pre- 
cise right of the party.*® 
remedy might be had at law sufficient in a general 
way to balance the wrong complained of, it is in- 
efficient if either the nature of the relief afforded 
or obstacles in the procedure for attaining it render 
it incommensurate with the right.*® 
not be relegated to law when to do so would be 
practically to deny him reasonable means for en- 
forcing either legal or equitable rights.°° 
Convenience. The greater convenience 
of the equitable remedy is no ground, in itself, for 
resorting to equity.®* 
been sustained solely on the ground that the rem- 
edy at law would be cumbersome or inconvenient 
and therefore inadequate,°? or Decause the equit- 


Therefore, although a 


A party will 


But equity jurisdiction has 


tion which can be reached by attach- 
ment or ordinary legal proceedings, 
but. leaving property which, by the 
aid of a court .of equity, may be 
reached and appropriated to the sat- 
isfaction of his debts. We think that 
equity would not refuse to exercise 
its ordinary jurisdiction in favor of 
a creditor, under such circumstances, 
for the reason merely that he might 
secure a legal recovery and satisfac- 
tion in India, but at an expense far 
greater than the amount of his debt.” 
Overmire vy. Haworth, 48 Minn. 372, 
376, 51 NW 121, 31 AmSR 660. 

51... U..S.. ve-Bitter Root, Dev Co; 
133, Fed. 274, 66 -CCA 652. [aff 200 
U. S. 451, 26 SCt 318, 50 L. ed. 550]; 
Sawyer v. Atchison, ete, R. Co., 
129 Fed. 100, 63 CCA 602; Vannatta 
v. Lindley, 198 Ill. 40, 64 NE 735, 
92 AmSR 270; Minck v. Walker, 81 
Nu J. Hq: 112;) 88. Ac 378; -Mogantyt vy: 
bebe 9 OhS&CP: 753, -7-ORNP 

‘It is not the mission of a court 
of equity to simplify or make easier 
the enforcement of a legal right.” 
Yellow Pine Export Co. v. Suther- 
land-Innis Co., 141 Ala. 664, 667, 37 
S 922. 

[a] Mere complication of facts 
and difficulty of proof (1) are not a 
sufficient ground for resort to equity. 
Curriden vy. Middleton, 232 U. S. 633, 
34 SCt 458, 58 L. ed. 765 [aff 37 
App. (D. Cd 568)3;. U.S. v. Bitter 
Root Dev. Co., 200 U. S. 451, 50 L. 
ed. 550, 26 SCt 318 [aff 133 Fed. 274, 
66 CCA 652]; Roller y. Clark, 38 App. 
(D. C.)-260; Newark vy. Chestnut 
Hill) Land Co... 72 Ne Jee qar2eu ene 
75 A 644; Daab v. New York Cent., 
ete, OR. Coys JOAN J.4 Bids e289 2A 
449, (2) “I cannot think that be- 
cause: the questions involved in this 
controversy are of magnitude or are 
intricate or difficult of solution, that~ 
therefore the courts of law can be 
divested of their jurisdiction over 
them. It does not appear that the 
importance of the matters in dispute 
has ever been regarded as affording 
any test of the cognizance of a court 
of equity.” Newark v. Chestnut 
Hill Land Co., supra. (3) But. the 
superior facilities of equity by means 
of a master and accountants to try 
and determine complicated issues* 
and take an account is an element to 
be considered. Magruder. v. Belle 
Fourche Valley Water Users’ Assoc., 
219 Fed. 72, 183 CCA 524. 

52. Cook v. Carpenter, 212 Pa. 165, 
61 A 799, 108 AmSR 854, 1 LRANS 
900, 4 AnnCas 723; Pennsylvania R. 
Co. v. Bogert, 209 Pa. 589, 59 A 100; 
Gray v. Citizens’ Gas Co., 206 Pa. 
303, 55 A 988; Conemaugh Gas Co. 
v. Jackson Farm Gas Co., 186 Pa. 443, 
40 A_ 1000, 65 AmSR 865; Boyd v. 
American Carbon Black Co., 182 Pa. 
206, 37 A 937 [rev 6 Pa. Dist. 209]; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 29-31] 


able remedy is more convenient, speedy, and eco- 
But this element is almost invariably 
combined with other circumstances of inadequacy, 
and is too indefinite safely to afford an independent 


nomical.5? 


ground. 


[§ 30] d. Promptness. The greater promptness 
of the remedy in equity is often given as a reason 


for sustaining its jurisdiction.55 


mean promptness in administration, depending on 
the state of the calendar, nor does it mean that 
the progress of a suit in equity is inherently more 
speedy, for on the contrary such progress has been 
: It relates rather 
to directness of remedy and the avoidance of cir- 


generally and notoriously slow. 


Johnston vy. Price, 172 Pa. 427, 33 A 
688; Crawford County v. Merchants’ 
Nat. Bank, 164 Pa. 109, 30 A 302; 
Lehigh Valley R. Co. v. Graham, 64 
Pa. Super. 437; Trexler v. Kuntz, 36 
Pa. Super. 352; Corbe v. Burkert, 33 
Pa. Super. 317; Apollo Trust Co. v. 
Safe Deposit, ete., Co., 31 Pa. Super. 
524; Bath Portland Cement Co. v. 
Horner, 23 Pa. Dist. 375; Kelly v. 
INS Dano... etel> Coz 123 Pay Co, 177; 
Black vy. Black, 5 Pa. Co. 356. See 
Brush Electric Co.’s App., 114 Pa. 
574, 585, 7 A 794 (the court saying: 
“Equitable jurisdiction does not de- 
pend on the want of a common law 
remedy, for whilst there may be such 
a remedy it may be inadequate to 
meet all the requirements of a given 
ease, or to effect complete justice 
between the contending parties, 
hence, the exercise of chancery pow- 
ers must often depend on the sound 
discretion of the court: Biérbower’s 
App., 107 Pa. 14. So a bill may be 
sustained solely on the ground that 
it is the most convenient remedy. 


Kirkpatrick v. McDonald, 11 Pa. 
Soe ye 
53. Gregg v. Thurber, 69 N. H. 


480, 45 A 241; Tasker v. Lord, 64 
INSU) 27,9 ASIA (8.2/3. 

54. Sanderson y. Whitmyer, 8 Pa. 
Dist. 312, 2 Dauph. Co. 174 (the doc- 
trine of greater convenience applies 
only to cases attended with, or in- 
volving, a trust or fraud or part- 
nership account, and not to cases 
where the legal remedy is otherwise 
adequate). 

55. U. S.—Oelrichs v. Williams, 
15 Wall. 211, 21 L. ed. 43; Stephens 
v. Ohio State Tel. Co., 240 Fed. 759; 
Magruder v. Bell Fourche Valley 
Water Users’ Assoc., 219 Fed. 72, 
133 CCA 524; Crane v. McCoy,,6 F. 
Cas. No. 3,354, 1 Bond 422. 

N,. H.—Gregg v. Thurber, 69 N. H. 
480, 45 A 241. 

Or.—South Portland Co. v. Munger, 
S6NOr 25 ty b4) 815; °60" Pr 5, 

Pa.—Johnson v. De Camp, 3 Luz 
LegObs 38. i 

Eng.—Manaton vy. Squire, 2 Freem. 
26, 22 Reprint 1036. 

See also supra § 27 text and note 


{a] Tiustrations.—(1) The remedy 
at law of a railroad to test the 
validity of a statute fixing rates for 
railroad transportation by disobeying 
the statute once and submitting to a 
criminal prosecution is not so ade- 
quate as to deprive equity of juris- 
diction, where several years might 
elapse before a final] determination of 
the question, pending which observ- 
ance of the statute, if finally found 
to be invalid, would result in taking 
its property without due process of 
law, with no possibility of its re- 
covery. Ex p. Young, 209 U. S.- 123, 
28 SCt 441, 52 L. ed. 714, 13 LRANS 
932, 14 AnnCas 764. (2) A court of 
equity has jurisdiction to restrain 
public authorities from enforcing an 
ordinance requiring owners to lay 
sidewalks within thirty days, where 
it appears that such ordinance is in- 
valid, and that no appeal to the 
proper court could be heard until 
after the expiration of thirty days. 
In such a case the remedy at law is 


EQUITY 


[§ 31] e. 


sometimes said 


This does not | obvious.®8 


inadequate. Angle y. Stroudsburg, 29 
Pa. Super. 601. 

56. Stephens v. Ohio State Tel. 
Co., 240 Fed. 759; Wiemer v. Louis- 
ville Water Co., 130 Fed. 246. 

57. See supra § 27. 


58. Witter v. Arnett, 8 Ark. 57; 
Swift v. Larrabee, 31 Conn. 225; 
Hartford v. Chipman, 21 Conn. 488; 


New London Bank vy. Lee, 11 Conn. 
112, 27 AmD 713; Weir v. Mundell, 3 
Brewst. (Pa.) 594. 

59. U. S.—Fredenberg v. Whitney, 
240 Fed. 819; Wiemer y. Louisville 
Water Co., 130 Fed. 246. 

Ala.—Brevard v. Jones, 50 Ala, 221. 

Fla.—Rentz v. Granger, 64 Fla. 445, 
ae 221; Carter v. Bennett, 6 Fla. 
21 


Mich—Edsell vy. Briggs, 20 Mich. 


429. 
Miss.—Richardson vy. Brooks, 52 
Miss. 118. 


Mo.—Hanson v. Neal, 215 Mo. 256, 
114 SW 10738; West v. Wayne, 3 Mo. 


16. 

N. Y.—Ludlow v. Simond, 2 Cai. 
Cas. 1, 2 AmD 291, 

Pa.—Pennsylvania R. Co. v. Bogert, 
209 Pa. 589, 69 A 100; Weir v. Mun- 
dell, 3 Brewst. 594. 

. Tenn.—Drew v. Clarke, Cooke 374, 
5 AmD 698. 

Vt.—French v. Winsor, 36 Vt. 412. 

Va.—Spotswood v. Higgenbotham, 
6 Munf. (20 Va.) 313. 

W. Va.—Cleavenger vy. Franklin F. 
Ins:''Co.) 40°W: Va. 595, 35 SH 998. 

Eng.—Southampton Dock Co. v. 
Southampton Harbor, etc., Bd., L. R. 
11 Eq. 254. ; 

‘It is a settled principle of equity 
jurisprudence that, if the remedy at 
law be doubtful, a court of equity 
will not decline cognizance of the 
suit. . . . Where equity can give re- 
lief plaintiff ought not to be com- 
pelled to speculate upon the chance 
of his obtaining relief at law.” Davis 
v. Wakelee, 156 U. S. 680, 688, 15 
Sct 555, 39 L. ed. 578 [quot Union 
Pac. R. Co. v. Weld County, 247 U.S. 
282, 285, 38 SCt 510]. 

{a] Cases of doubt.—(1) An ad- 
ministrator paid to the guardian of 
an infant heir more than was due 
to him, and after the heir came of 
age agreed with him upon the amount 
of overpayment. A bill to recover 
this money was sustained because of 
doubt as to the availability of as- 
sumpsit, the money having been paid 
to the guardian and not to the heir 
directly. French vy. Winsor, 36 Vt. 
412. (2) A bill for an account was 
sustained after an action at law had 
been commenced against plaintiff, the 
court saying that the subject matter 
of the dispute would not be with- 
drawn from the jurisdiction of a 
court of law where it .was unques- 
tionable that the latter could do full 
justice, but that if there be any doubt 
as to this plaintiff has a right to 
maintain a suit in equity. South- 
ampton Dock Co. v. Southampton 
Harbor, ete., Bd., L. R. 11 Eq. 254. 

60. U. S.—Hunter v. U. S., 5 Pet. 
173, 8 L. ed. 86; German-American 
Inv. Co. v. Youngstown, 68 Fed. 452. 

Ala.—Hodge v. McMahan, 137 Ala. 
17%, 34 S 185. 

Fla.—Rentz v. Granger, 64 Fla. 445, 
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cuity of action and multiplicity of suits.** 
Clearness. 
equity of jurisdiction the remedy at law must be 
plain. This is an element of adequacy so important 
that it is usually emphasized by specific statement 
in all enunciations of the general rule.5? 


To divest a court of 


l¢#is 
that the legal remedy must be 


The rule is usually stated less radically 
that equity will take jurisdiction where it is ‘‘doubt- 
ful’’ whether relief could be had at law,5® or where 
it is doubtful whether a recognized legal remedy 
would be adequate.®° 
equity will interpose where the remedy at law is 
‘‘difficult and doubtful.’’ & 


In some eases it is said that 


In England the diffi- 


60" S221 

N. Y.—Mount y. Suydam. 4 Sandf. 
Ch. 399. 

Pa.—Nestel vy. Knickerbocker L. 
Ins, Co., 12 Phila. 477; Philadelphia 
v. Keyser, 10 Phila. 50. 

Porto Rico.—Desola y. Willoughby, 
1 Porto Rico Fed. 344. 

Va.—Portsmouth Ins. Co. v. Reyn- 
olds, 32 Gratt. (73 Va.) 613. 

W. Va.—Eastern Oil Co. v. Coule- 

han, 65 W. Va. 531, 64 SE 836; Peter- 
son vy. Hall, 57 W. Va. 535, 50 SE 
603; Nease v. Adtna Ins. Co., 32 W. 
Va. 283, 9 SE 233. 
_ [a] Rule applied.—(1) Defendant 
instructed Plaintiff to lend money for 
him on a mortgage. Plaintiff took a 
bond and mortgage payable to de- 
fendant and himself advanced a por- 
tion of the money. Defendant re- 
fused to complete the loan or to 
repay plaintiff his advancement. It 
was held that plaintiff was entitled 
to a decree compelling an assignment 
of the bond and mortgage, as this 
was probably a more adequate in- 
demnity than an action to recover 
the money advanced. Here the doubt 
seems to have been as to the prac- 
tical efficiency of the legal remedy. 
Mount vy. Suydam, 4 Sandf. Ch. 
CNe YY.) 39900"(2) AW bill inequity 
was sustained where a widow, who 
was also administratrix of her hus- 
band’s estate, and the heir sought to 
recover on a policy of fire insurance, 
it being doubtful whether the pro- 
ceeds were to be deemed personal as- 
sets to be recovered by the adminis- 
tratrix or realty, in which latter 
event a court of equity alone could 
secure the payment of the widow’s 
portion to the heir upon her death. 
Portsmouth Ins: Co. vy. Reynolds, 32 
Gratt. (73 Va.) 613. (3) Equity has 
jurisdiction of a bill to determine the 
validity of municipal bonds where 
plaintiff's bid was accepted, but it 
refused to take the bonds on the 
ground that they were void and the 
city threatened to hold plaintiff lia- 
ble for loss. The reason was that 
if relegated to law plaintiff would 
have to decide at its peril whether 
the bonds were: valid. German- 
American Inv. Co. v. Youngstown, 68 
Fed. 452. (4) Although one has a de- 
fense at law, if it is doubtful, and 
he also has an equitable defense 
more complete, adequate, and certain 
than his defense at law, he should 
not be required to relinquish his 
equitable defense and depend solely 
upon his defense at law. Eastern 
Oil Co. v. Coulehan, 65 W. Va. 531; 
64 SE 836. 

61. Teague v. Russell, 2 Stew. 
(Ala.) 420; Wheeler v. Clinton Canal 
Bank, Harr. (Mich.) 449; Ludlow v. 
Simond, 2 Cai. Cas. (N. Y.) 1, 2 AmD 
291; American Ins. Co. v. Fisk, 1 
Paige (N. Y.) 90; Livingston v. Liv- 
ingston, 4 Johns. Ch. (N. Y.) 287%, 
8 AmD 562; Whitlock vy. Duffield, 2 
Edw. (N. Y.) 366; Rees v. Smith, 1 
Oh. 124, 13 AmD 599. 

{a] Difficulty in the method of 
enforcing execution against a mu- 
nicipal corporation for appropriation 
of property without compensation 
therefor will not alone furnish suffi- 
cient ground for the interposition-of 


' 
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culty alone of the legal remedy has been held suf- 
ficient to require such interposition.® 
does not assume the burden of preventing con- 
templated legal wrongs on. the theory that subse- 
quent remedies at law may prove inadequate or 
less satisfactory,®? or that a court of law will de- 
cide the question presented incorrectly.®* 
Equitable relief discretionary. Where the ade- 
quacy of the legal remedy is doubtful the inter- 
position of equity has been held to be discretionary 


and not of right.® 
[§ 32] f. Completeness. 


already pending at law.*" 
[§ 33] g. Practicality. 


equity. Fogarty v. Cincinnati, 9 
OhS&CP* 753, 7 OhNP. 100... As’ to 
obstacles merely to the enforcement 
of the legal remedy see infra § 33. 

62 1Curtis: iv..2 Curtis, 2 Bro., Ch, 
620, 29 Reprint 342; Agar y. Fairfax, 
17 Ves. Jr. 533, 34 Reprint 206; Car- 
lisle jCorp.' v.. Wilson, . 134 Ves.) «Jr. 
276, 33 Reprint 297; Weymouth v. 
Boyer, 1 Ves. Jr. 423, 30 Reprint 414. 

63.- Vassar College v. Loose-Wiles 
Biscuit Co., 197 Fed. 982. 

64. Bisbe v. Arizona Ins. Agency, 
UAOATIZ GG ouonle (eae. 

65. Nestel v. Knickerbocker lL. 
Imsh.Co,, L2 5 Philay (Pana 

Discretion in exercise of jurisdic- 
tion see supra § 12. 

66. U. S.—Pennsylvania R. Co. v. 
St Vous ete: Cos) 118.49U.38; 1290; 
CE SCL loose 80 UL ed. 783, 04182. 0). os. 

‘630, 7 SCt 24, 30 L. ed. 284; Sullivan 
vy. Portland, ete., R. Co., 94 U. S. 806, 
24 L. ed. 324; Boyce v. Grundy, 3 Pet. 
210,77. Li. ed..655; Empire: Cir, Co. 
vy. Sullivan, 169 Fed. 1009; Mutual L. 
ins: Co; ve Blair, 120 Fed. 971. Hed= 
lund v. Dewey. 105 Fed. 541; National 
Bank of Commerce v. Wade, 84 Fed. 
10. 

Ala.—Bolman y. Overall, 80 Ala. 
451, 2 S 624, 60 AmR 107. 

Conn.—Sherwood y. Salmon, 5 Day 
439, 5 AmD 167. 

" Fla.—Rentz v. Granger, 64 Fla, 445, 
60 S 221. 

Ga.—Fleming v. Blosser Printing 
Co., 118 Ga. 86, 44 SE 805; Milner v. 
Neel, 114 Ga. 118, 39 SE 890; Scott 
vy. Scott, 33 Ga. 102. 

Ill.—Peo. v. Bordeaux, 242 Ill. 327, 
89 NE 971; Durburrow vy. Niehoff, 37 
Tll, A. 403. 

Ky.—Beasley v. Deboe, 9 B. Mon. 


434, 

Me.—Boynton vy. Payrow, 67 Me. 
587. 

Md.—Gough y. Crane. 3 Md. Ch. 
AAO S 


Mich.—Wing v. Commercial, etc., 
Bank, 103 Mich, 565, 61 NW 1009. 

N. J.—Morse v. Nicholson, 55 N, J. 
May /705,88, AL 1783) Tenhune iv. Sib 
bald, 55 N. J. Hq. 236, 37 A 454, 

N. C.—Sumner y. Staton, 151 N. C. 
198, 65 SE 902, 18 AnnCas 802. 

Or.—South Portland Land Co. v. 
Munger, 36 Or, 457, 54 P 815, 60 P 5. 

Pa.—Bonebrake v. Summers, 8 Pa. 
Super. 55, 43 WklyNC_ 568;>Skilton 
v. Webster, Brightly N. P. 203. 

Vt.—Richardson v. Vermont, 
R. Co., 44 Vt. 613. 

W. Va.—Warren v. Boggs, 97 SEH 
589; Peterson v. Hall, 57 W. Va. 535, 
50 SE 603; Carney v. Barnes, 56 W. 
Va. 581, 49 SH 428; Cleavenger v. 
Franklin F, Ins. Co., 47 W. Va. 595, 
35 SE 998; Nease v. Adtna Ins. Co., 32 
W, Va. 283, 9 SH 233. , 

. Eng.—Jackson vy. Butler, 2 Atk. 
306, 26 Reprint 587, 9 Mod. 297, 88 
Reprint 464. p ' 


ete., 


Where a legal remedy 
is available but would afford only a partial pro- 
tection of plaintiff’s entire right, or would not en- 
tirely adjust the rights of the parties, such remedy 
is incomplete and inadequate, and for that reason 
equity will interpose,°® even though an action is 


Notwithstanding 


EQUITY 


But equity 


hostility.”? 


Tea 


“Tf the remedy in equity is seen 
to be fuller or more appropriate, if 
better adapted in view of the in- 
sredients of the controversy to ef- 
fectuate justice as between the liti- 
gants, and put an end to disputes 
about the subject of contention, the 
power over the case ought not to be 
questioned upon partial view or 
theories. It may be safely assumed 
that a court of equity is as compe- 
tent to deal rightly with causes as a 
court of common law, and that the 
interests of parties will be as care- 
fully guarded by a judge sitting in 
chancery, as they would be if the 
same judge were sitting on the law 


side.’ Wallace v. Harris, 32 Mich. 
380, 391. 
[al Where the orphans’ court 


could grant only a portion of the 
relief prayed for in a bill in equity 
against an assignee in insolvency, 
the court of chancery will retain the 
bill for all purposes. Terhune v. 
Sibbald, 55 N. J. Eq. 236, 37 A 454. 

{b] Although defendant has legal 
and equitable defenses he has the 
right as a general rule to go into a 
forum where he may have the benefit 
of all his defenses, and thereby be 
afforded complete protection against 
the claims of his adversary. Bus- 
kirk y. Sanders, 70 W. Va. 3638, 73 
SE 937. 

67. Condon vy. Knoxville, R. 
Co., (Tenn. Ch. A.) 35 SW 781, 

. 68. See cases supra § 27. 

69. Thompson y. Allen County, 115 
U. -S.: 550, 6 SCt 140,29 Li. ed. 472; 
Rees v. Watertown, 19 Wall. (U. S.) 
107, 22) Le. ed.72; Willis, v., .O7Con- 
nell, 231 Fed. 1004; Preston vy. Stur- 
gis Milling Co., 183 Fed. 1, 105 CCA 
293, 32 LRANS 1020 [certiorari den 
220: U.S. 610, 2h) SChn(i4.. 55. Ta ved. 
608]; Baltimore Safe Deposit, etce., 
Co. v. Anniston, 96 Fed. 661; Tampa, 
etc.,. R. Co., v. Mulhern, 73 Fla. 146, 
74 S 297; Finnegan v. Fernandina, 15 
W1a., 89 wel AMR 2928) J.P. putty, 
Co. v. Todebush, 173 App. Div. 205, 
M59) UN Yi Sivsaigien ; 

“The want of a remedy is entirely 
distinct from the inability to obtain 
the fruits of a remedy; and where 
there is a complete remedy at law, 
the fact that there is difficulty in its 
execution, will not authorize the 
court of equity to grant relief.” 
Willis v. O’Connell, 231 Fed. 1004, 


etc., 


1015 [foll Thompson y. Allen County, , 


115 U.S. 550, 6 SCt 140, 29 L. ed. 472]. 

[a] The true test (1) of the rule 
of no adequate remedy at law is 
whether a valid judgment could be 
obtained by a proceeding at law, and 
not whether such judgment would 
procure pecuniary compensation. 
Tamp?, ete. RCo, Vv. Mulhern, 
Fla. 146, 74 S 297.. (2) “All reme- 
dies, whether at law or in equity, 
frequently fail to do that; and to 


is not a ground for equitable interference."? 
bearing upon the question of adequacy, the ability 
of defendant to respond in damages has been 
deemed in some cases a matter of importance,’* 
and injunctions are frequently granted where if 
defendant was solvent plaintiff would be relegated 


73 |) 


[§§ 31-33 


peated statements in the cases that to oust equity 
of jurisdiction the remedy at law must be as prac- 
tical as that in equity,°® some decisions indicate 
that the rule of practicality does not relate to abil- 
ity to obtain the fruits of the remedy but to its 
fitness in the nature to the end in view.® 
remedy is adequate in theory and in law, it is not 
deemed inadequate merely because, owing to ex- 
ternal causes not contemplated by the law, it can- 
not be enforced,’® as, for instance, because those 
charged with executing it either will not do so,” or 
are prevented from doing so by local violence and 
So it has been said that insolvency alone 


If a 


But as 


make that the test of equity juris- 
diction would be substituting the re- 
sult of a proceeding, for the pro- 
ceeding which is invoked to produce 
the, result... @ampa,. | eter uke Cameva 
Mulhern, supra. 

70. Preston y. Sturgis Milling Co., 
183 Fed. 1,.105 CCA 293, 32 LRANS 
1020 [certiorari den 220 U. S. 610, 
31 SCt 714, 55 L. ed. 608]. 

71. Preston v. Sturges Milling Co., 
183 ¢Med. 1, 105. CCA. 293) 33) TRANS 
1020 [certiorari den 220 U. S. 610, 
Sb SC Ciml4 ob a eda GOste 

72. Rees vy. Watertown, 19 Wall. 
CG; S$.) 107, 22 L. ed. 72; Preston v. 
Sturgis Milling Co.,.183 Fed. 1, 105 
CCA 293, 32 LRANS 1020 [certiorari 


dene 22.0) (UL Gi SensOLOg) Gly SC tunel tamman 
L. ed. 608]. 
[a] Rule applied to tax cases.— 


(1) Where a tax had been levied but 
the sentiment of the community was 
such that no person could be found 
willing to accept the office, the duties 
of which comprised the collection of 
the tax, the court refused to col- 
lect the tax through a receiver, Mil- 
ler, J., saying: “By inadequacy of the 
remedy at law is here meant, not 
that it fails to produce the money 
(that is a very usual result in the 
use of all remedies) but that in its 
nature or character it is not fitted 
or adapted to the end in view.” 
Thompson y. Allen County, 115 U. S. 
550, 6 SCt 140. (2) The power of — 
equity to appoint an officer to levy 
and collect a tax to pay a judgment 
against a municipality, or to subject 
the property of citizens to its pay-. 
ment, was. denied, although several 
writs of mandamus had proved in- 
effectual through the resignations of 
Officers and similar devices. While 
this case might have been disposed 
of on the ground that the levy of a 
tax is not the exercise of judicial 
power, and that individual property 
was subject to the payment of the 
judgment only through the medium 
of a tax levy, the reasoning of the 
court was that the remedy by man- 
damus is in theory adequate and per- 
fect, and that difficulty in obtaining 
the fruits of the remedy was no 
ground for the interference of equity. 
Rees v. Watertown. 19 Wall. (U. S.) 
107, 22 L. ed..72. (8) Equity will not 
enforce a tax lien merely because col- 
lection of the tax by the proper offi- 
cers is forcibly prevented by the tax 
payers. Preston y, Sturgis Milling 
Cosh -L83e7redk Al0s CCAR 29am os 
LRANS 1020 [certiorari den 220 U. S. 
GLO, pedo SEt la, AB Tos eds 6081. 


73. Strang v. Richmond, ete, R. 
Co, 93 Fed. 71; Heilman vy. Union 
Canal Co., 87 Pa. 100. 

74. Williams vy, Mathewson, 73 


N. H. 242, 60 A 687; Christian Fei- 
genspan y. Nizolek, 71 N. J. Eq. 382, 
65: A-TO38s a : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 33-35] 


to his action for damages.75 


ford a practical remedy.’§ 
[§ 34] 


a. In General. 


mon law.®°® 


75. See Injunctions [22 Cye 773]. 

76. See Creditors’ Suits § 7. 

77. See supra, note 69. 

(ou Clarinet ve oUR lint, «22... Pick 
(Mass.) 231, 33 AmD 733. See Credi- 


tors’ Suits §§ 3-61; Injunctions [22 
Cyc 769]; Receivers [34 Cyc 23]. 

[a] Comment.—The method of 
Securing the avails of a judg- 
ment through a creditor’s bill, and 
the protection afforded by injunc- 
tion and through receivers, where 
insolvency would render a judg- 
ment uncollectable, amply support 
the statement of the text. It is 
impossible to reconcile this estab- 
lished doctrine with the principle 
stated in the cases cited supra note 
69. Those cases if otherwise de- 
cided would have required the court, 
if not to usurp governmental func- 
tions of a nonjudicial character, at 


least to clothe its officers with 
powers conferred by law solely upon 
nonjudicial officers. The proposed 


remedy in equity was as little prac- 
tical as the remedy at law. Indeed 
this was the real ground of those de- 
cisions. Preston v. Sturgis Milling 
Co., 183 Fed. 1, 6, 105 CCA 293 (where 
it is said: ‘The real ground of the 
decision in each of those cases was 
the fundamental principle ... that 
the power of taxation is legislative 
and cannot be exercised otherwise 
than as the Legislature provides. 
The lower courts had no power to 
direct a levy and assessment or to 
make one because to do so would be 
to exercise the power of taxation, 
and this power had not been con- 
ferred on the judiciary by the Legis- 
lature.’ Nevertheless, this case re- 
peated, with approval, the dicta here 
questioned). 

[b] Cases where legal remedy in- 
effectual—(1) In granting a decree 
for the specific performance of a con- 
tract relating to personal property 
because of the insolvency of the per- 
son against whom alone a judgment 
at law could be recovered the su- 
préme judicial court of Massachu- 
setts said: “On what plausible ground 
ean it be contended that a judgment 
against an insolvent contractor is an 
adequate remedy? It would be mani- 
festly against equity and justice for 
a court to decline jurisdiction in such 
a case. If the party injured by a 
breach of acontract cannot avail him- 
self of his remedy at law for any 
beneficial purpose, or if it be doubtful 
whether he can or not, a court of 
equity, if it can relieve him, ought 
certainly to interpose.’ Clark v. 
Flint, 22 Pick. (Mass.) 231, 238, 33 
AmD 733. (2) A bill to apply securi- 
ties in the hands of a surety to 
the satisfaction of a debt, where the 


So in a very familiar 
class of cases equity does interefere after and 
sometimes even before judgment at law, to enable 
a party to obtain the ‘‘fruits of his remedy’’ be- 
cause the ordinary process is impeded.7é 
submitted therefore that the statements in the cases 
hereinbefore cited“ are too broad, and that equity 
will interfere where the remedy at law has been 
exhausted and has proved unavailing, and often 
where without actual test it is shown that such rem- 
edy would be unavailing, provided the established 
principles and modes of relief existing in equity af- 


5. Legal Remedies Deemed Adequate— 
While it has been said that a 
remedy at law means a remedy in a court of law, 
znd that no other remedy ousts the jurisdiction of 
equity,’® and such is the general significance of the 
term, a remedy will nevertheless bar relief in equity, 
provided it affords efficient protection, although it 
is not according’ to the ordinary course of the com- 
Thus equity will not interfere where 


EQUITY 


ittas 


sufficient.87 


or the common 


prior encumbrances,.on lands in two 
states, was sustained because the 
remedy by execution on an equity of 
redemption of such character was 
‘nominal and fancied.’ New London 
Bank v. Lee, 11 Conn. 112, 27 AmD 
C13, (3) A bill in equity will lie 
against the representatives of one of 
several joint obligors where the sur- 
vivors are insolvent. Shubrick v. 
Russell, 1 S. C. Eq. 315. (4) Where 
a theoretical remedy existed by pro- 
curing the appointment of an admin- 
istrator de bonis non and suing him 
at law, but such remedy would be 
ineffectual because the management 
of the estate had been committed to 
a receiver appointed by the federal 
court, a ‘bill in equity was sustained 
to establish a lien upon land and for 
its enforcement. Milner v. Neel, 114 
Ga. 118, 39 SE 890. (5) In sustaining 
a bill for the sale of a railroad as an 
entirety to pay numerous judgments 
and liens unenforceable except at 
great sacrifice by execution, the court 
declared that the powers of equity 
will be invoked to aid the defects 
of the law, and where the facts and 
circumstances are novel and peculiar, 
analogous principles will be applied 
to the existing emergency. Macon, 
ete., R. Co. v. Parker, 9 Ga. 377. (6) 
But the court refused to assume 
jurisdiction of the sale of chattels 
for the payment of debts on the 
ground that such sale could be made 
more advantageously than at law. 
Lambert v. Miller, 37 N. J. Ha. 344. 

79. Webb v. Ridgely, 38 Md. 364. 

[a] A new and summary equita- 
ble remedy (1) cannot be deemed or 
denominated a remedy at law within 


the rule. ‘Kinnan v. Forty-Second 
Siti pebG. naa Coan 140 Nie’ 83,9 L86, 
35 NE 498. (2) ‘A remedy which, 


instead of awarding damages or a 
sum of money, decrees the giving of 
an indemnity bond, and the issue of 
a new certificate of stock is wholly 
and clearly an equitable remedy.” 
Kinnan v. Forty-Second St., ete, R. 
Co., supra. 

80. See cases infra notes 81-88. 

Extraordinary legal remedies see 
infra § 40. 

81. Daniell Ch. Pl. & Pr. (4th Am. 
ed) p 558; Mitford & T. Pl. & Pr. 
Eq. p 220; Castelli v. Cook, 7 Hare 
89, 27 EngCh_ 89, 68 Reprint 36; 
Noysomhed, 7 Ves. Jr. 593, 32 Reprint 
229. See also Knapp v. McCaffrey, 178 
Til. 107, 52 NE 898, 69 AmSR 290 
(where this rule is tacitly recog- 
nized). 

$2. Preston v. Wilson, 5 Hare 185, 
26 EngCh 185, 67 Reprint 879; Saxton 
v. Davis, 18 Ves. Jr. 72, 34 Reprint 
245; Tarleton v. Hornby, Y. & C. 
Exch. 172, 160 Reprint 70. 


securitiés were mortgages subject to 83. San Joaquin, etc. Canal, etc. 


| Co. 


[21 6. J] 


da 


an adequate remedy is afforded in a court of ad- 
miralty *t or in bankruptcy,’? by~ application to 
a legislative or administrative municipal body,$? 
by judicial review on appeal or certiorari of the 
acts of public boards or officers,s* or by some 
other special mode provided by statute.®® 
will not take jurisdiction if there is available a 
single remedy at law sufficient for plaintiff’s pro- 
tection,*® or several remedies which are together 
But plaintiff will not be relegated to 
the pursuit of several remedies at law where the 
interference of equity will avoid cireuity of ac- 
tion and a multiplicity of suits.$§ 

_ [§ 35] b. Money Demands. Where compensation 
in money will afford complete and efficient relief, 
as where a money judgment is the ultimate relief 
sought, the remedy at law is usually adequate 
for that purpose, and a party will be relegated 
thereto, if the legal remedy is unimpeded and 
there are no other equitable cireumstances to sup- 
port the jurisdiction.*® 


Equity 


Thus general assumpsit, 
counts, having at an early date 


v. Stanislaus County, 155 Cal. 
2157 27, ‘99 P 3653" ikKenney, “v.. Con= 
sumers’ Gas Co., 142 Mass. 417, 8 
NE 138; Atty.-Gen. v. Metropolitan 
R. Co., 125 Mass. 515, 28 AmR 264. 

“Tt is the general rule that a party 
must exhaust all his legal remedies 
before he-is entitled to redress in a 
court of equity. While this rule has 
application to legal remedies enforce- 
able in an action at law, we per- 
ceive no good reason why the general 
principle may not be extended so as 
to require parties who are afforded 
by statute an opportunity to obtain 
adequate relief by application to a 
legislative or administrative munici- 
pal body, like a board of supervisors, 
with reference to the very matter of 
which they complain in an action in 
equity, to seek that relief from such 
body before being permitted to main- 
tain an equitable action for the pur- 
pose.” San Joaquin, etc., Canal, etc., 
Co, v. Stanislaus County, supra. 

84 See infra § 41. 

85. Virden vy. Pilot Comrs., 8 Del. 
Chii567, A. 95: 

86. La Mothe y. Fink, 14 F. Cas. 
No. 8,032, 8 Biss. 493. 

[a] Rule applied.—(1) Where, be- 
cause replevin was not available, 
plaintiff sought to restrain a marshal 
from selling chattels, relief was de- 
nied because trover was adequate. 
La Mothe v. Fink, 14 F. Cas. No. 
8,032, 8 Biss. 493. (2) Where joint 
owners of a chattel could obtain at 
law adequate relief against a stran- 
ger they were not permitted to pro- 
ceed in equity in order to adjust 
at the same time rights among them- 
selves. Comby vy. McMichael, 19 Ala. 
747. (3) A remedy at law against 
the personal representative of a de- 
ceased obligor in a bond prevents a 
resort to equity. Dawson y. Trim- 
ble, 3 Litt. (Ky.) 252. (4) A remedy 
against a constable who parted with 
a bond given him for collection on 
the promise of a surety to pay it 
bars relief in equity against consta- 
ble and surety. McIntyre v. Reeves, 
43 N. GC 150. (5) But a remedy at 
law against a surety was said not to 
bar equitable relief against the prin- 
cipal. Middletown Bank y. Russ, 3 
Conn. 135, 8 AmD 164. 

87. Bennett v. Nichols, 12 Mich. 
22; Gotcher v. Haefner, 107 Mo. 270, 
17 W 967; Von Beck y. Rondout, 15 
AbbPr (N. Y.) 48; Smith v. Pettin- 
gill, 15 Vt. 82, 40 AmD 667. 

88. York Haven Paper Co. v. York 
Haven Water, etc., Co., 194 Fed, 255, 
271 [rev on other grounds 201 Fed. 
270, 119 CCA 508, and cit Cyc]. . 

Multiplicity of suits and circuity 
of action see infra §§ 48-52. 

89. U. S.—Rumbarger vy. Yokum, 
174 Fed. 55; McKinley v. Lloyd, 128 


56 [21C.J.] 


been adapted to the enforcement of equitable de- 
mands on equitable bases of compensation, must 
This is true even 


be resorted to where available.%° 


Shoe Co., 108 Me. 198, 79 A 721. 
Mass.—Tuttle v. Batchelder, etc., 
Co., 170 Mass. 315, 49 NE 640. 
Mich.—Lee vy. Hedenskoog, 200 
Mich. 427, 166 NW 907; Pulezer v. 
Kucharzyk, 116 Mich. 92, 74 NW 304; 
Kinter v. Pickard, 67 Mich. 125, 34 


NW 535. 

Mo.—Thias y. Siener, 103 Mo. 314, 
15 SW 772. 

N. Y.—Rudiger v. Coleman, 129 


App. Div. 916, 114 NYS 689 [rev on 
other grounds 199 N. Y. 342, 92 NE 
665]. 

N. C.—Massey v. Alston, 173 N. C. 
215, 91 SH 964, 

Or.—Marshall y. Gustin, 89 Or. 53, 
HUD) C12 Ghia eali(sy aa he ara 

Pa.—Pittsburg, etec., R. Co. v. Point 
Bridze, Co. 228) Par 133, 72) Av 348 < 
Sprigg v. Commonwealth Title Ins., 
iete., "Co.; 10 Pa:, Dist. 267; Coal, etc., 
Co. v. Forsythe, 31 PittsbLegJ 398; 
Owens vy. Goldie, 35 PittsbLegJ 145. 

Porto Rico.—Garrosi vy. Gonzalez, 
8 Porto Rico Fed. 571; Ponce, etce., R. 
Co. v. American R. Co., 7 Porto Rico 
Fed. 131; Romero y. Cristobal, 6 
Porto Rico Fed. 94. 


Va.—Ewing vy. Litchfield, 91 Va. 
575, 22 SE 362; Graveley v. Grave- 
ley, 84 Va. 145, 4 SE 218. 


W. Va.—Maxwell v. Davis Trust 
Co., 69 W. Va. 276, 71 SE 270; Teter 
yen GCoTNW Vas, L6towe Od: SE 
967. 


See also cases infra notes 90-16. 

“A mere money demand cannot be 
recovered by an equity suit when 
there is no feature of the case pe- 
culiarly within the province of a 
court of equity—when the remedy 
at law is complete, adequate, and effi- 
» “Maxwell v. Davis Trust 
supra. 

“The tendency of the courts of 
equity has been to refrain from ex- 
ercising their jurisdiction in certain 
classes of cases, particularly those 
where a mere money recovery is 
sought, just as soon as the law 
courts have possessed and exercised 
a jurisdiction adequately to afford a 
complete remedy.” Commonwealth 
ROOhIe COn Way RICCO, VSI) IN den doa 
815, 88 A 385 [aff 81 N. J. Hq. 486, 
87 A 114]. 

[a] Collection of costs.—A judg- 
ment at law affords quite -as ade- 
quate a remedy for the purpose of 
collecting costs as a decree in chan- 
cery. Carpenter v. Hood, 172 Mich. 
533,188 NW 241. 

90. U. S.—Gaines v. Miller, 111 
U. S. 395, 4 SCt 426, 28 L. ed. 466; 
Paton v. Majors, 46 Fed. 210. 

Ala.-—Davidson vy. Adams, 119 Ala. 
310, 24 S 420; Cockrell v. Coleman, 
55 Ala. 583; Sadler v. Robinson, 2 
Stew. 520. 

Ark.—Wolf v. Irons, 8 Ark. 68. 

Conn.—Stone v. Stone, 32 Conn. 
142; West v. Howard, 20 Conn. 581; 
Dutton y. Connecticut Bank, 13 Conn. 


EQUITY 


_where plaintiff claims a specific fund or a part of 
a specific fund which defendant has received,®** or 
ought to have received,°? provided no further equity 
exists. Special assumpsit or analogous actions af- 
Fed. 519; Thomas v. Council Bluffs | 493; Berlin y. New Britain, 9 Conn. 
Canning Co., 92 Fed. 422, 34 CCA 428. | 175. 
Ala.—Wynn v. Tallapoosa County Fla.—Bellamy v. Hawkins, 16 Fla. 
Bank, 168 Ala. 469, 53 S 228; Gulf | 733. , 
Compress Co. v. Sykes, 159 Ala. 669, Ga.—-Oliver vy. McDuffie, 28 Ga, 522. 
48 S 481; Gulf Compress Co, v. Har- Ill. Brauer v. Laughlin, 235 Ill. 
ris, 158 Ala. 348, 48'S 477, 24 LRANS | 265, 273, .85 NE 283 [quot Cyc]; 
399. Crane v. Lord, 101 Ill. 41; Ramsay v. 
D. C.—Curriden v. Middleton, 87] Clinton County, 92 Ill. 225; Arbuckle 
App. 568; Tyler v. Moses, 13 App.|v. Illinois Midland R.-Co., 81. Ill. 
428, 442. 429; Groves v. W. W. Kimball Co., 
Ill.—Brauer v. Laughlin, 235 Ill.| 148 Ill. A. 60. 
QWEoi aon) Soe NE, 282)" fauot Cyeill: ‘Ind.—Egbert vy. Thomas, 1 Ind. 393; 
Wagner v. Maxey, 206 Ill. A. 452; | Coquillard v. Suydam, 8 Blackf. 24. 
Naugle v. Yerkes, 83 Ill. A. 310 [aff Ky:.—Adams vy. Dunlap, 1 Dana 
£87, Tl). 4358, 58. NE, 310]. 584; Steel v. Steel, 4 J. J. Marsh. 
Me.—Lynn Shoe Co. v. Lunn, ete.,| 231; Burns y. Rowland, 2 A. K. 


Marsh. 232. 
Me.—Russ v. WiJson, 22 Me. 207, 
Md.—Hopkins v., Hopkins, 86 Md. 

681, 37 A 371; Zeigler v. Sentzner, 8 

Gill & J. 150, 29 AmD 534. 
Mass. — Bassett v. Brown,- 100 

Mass. 355; Blood v. White, 3 Cush. 

416; Law vy. Thorndike, 20 Pick. 317. 
Mich.—Atty.-Gen. v. Moliter, 26 

Mieh. 444. 

N. due coney, Vv. 

TSENG de ela eos. 
N. C.—Howard v. Jones, 


Camden, etc., Co., 


ve 40 N. C. 
7 

Pa.—Roland y. Lancaster County 
Nati Bani, 135) Pan 59'S) 10) BeAr O 5 Ab 
Russell’s App., 1 Walk. 131; Fisher 
Va, Walters 3) Pa. @s sel 161. tully wv. 
Havens, 3 LuzLegReg 185. 

W. Va.—Zinn v. Zinn, 54 W. Va. 
483, 46 SE 202; Bier v. Smith, 25 
W. Va. 830. 

[a] Recovery of overcharges.— 
An action for money had and re- 
ceived against a public warehouse- 
man exacting overcharges for stor- 
age gives a complete and adequate 
remedy, and equity is without juris- 
diction. Gulf Compress Co. v. Har- 
ris, 158 Ala. 343, 48 S 477, 24 LRANS 
399; Gulf Compress Co. y. Sykes, 159 
Ala. 669, 48 S 481. 

[b] Recovery back of overpay- 
ments.—A bill in equity cannot be 
maintained merely on the allegations 
that plaintiff, being indebted to de- 
fendant, overpaid him, and_ that 
defendant alone kept the accounts be- 
tween the parties, so that plaintiff 
has no remedy at law. An action 
at law for money had and received 


bls lie. Ward y. Peck, 114 Mass. 
121. 
{c] Recovery of money volun- 


tarily paid.—Where a defendant in 
an action at law in order to protect 
his leasehold estate pays the debt, 
interest, and costs, and does this 
voluntarily, and vithout having been 
subjected to fraud or duress he can- 
not maintain a bill in equity to re- 
cover back the money. Having paid 
the money under such circumstances, 
he must be deemed to have elected 
to rely on such remedy as the law 
affords him to recover it back. Sher- 
man y. Delaware, etc., Tel., etce., Co., 
36 Pa. Super. 487. See generally 
Money Paid [27 Cyc 834]. 

91. U. S.—Gaines v. Miller, 111 
U. S. 395, 4 SCt 426, 28 L. ed. 466. 

Ala.—Davidson vy. Adams, 119 Ala. 
310, 24 S 420; Cockrell v. Coleman, 55 
Ala. 583. 

Conn.—Berlin y. New Britain, 9 
Conn wii. 

Fla.—Bellamy vy. Hawkins, 16 Fla. 


ay 

Ill.—Brauer v. Laughlin, 235 MII. 
265, 273, 85 NE 283 [quot Cyc]; Crane 
v. Lord, 101 Ill. 41; Ramsay y. Clin- 
ton ‘County, 92) Tl, 225. 

Ind.—Egbert v. Thomas, 1 Ind. 393. 

Me.—Russ vy. Wilson, 282 Me. 207. 


[§ 35 


fording generally adequate relief by way of dam- 
ages for the breach of express contracts must like- 
wise be resorted to.°? 
mistake, a court of equity will not sustain a bill to 
obtain only a decree for payment of money by 
way of damages, when the sum due can be re- 
covered at law in an action sounding in tort or 


Even in case of fraud or 


Md.—Hopkins y. Hopkins, 86 Md. 
681, 37 A 371: 
Mass.—Blood v. White, 8 Cush. 


416; Law v. Thorndike, 20 Pick. 317. 


Mich.—Atty.-Gen. v. Moliter, 26 
Mich. 444. 
ist. v. Walter, 3 Pa. C. Bi 


“Whenever one person has in his 
hands money equitably belonging to 
another, that other person may re- 
cover it by assumpsit for money had 
and received. . ., The remedy at 


law is adequate and complete.” 
Gaines v, Miller, 111 U.S. 395, 397, 
4 SCt 426, 28 L. ed. 466 [quot Bar- 


chent v. Snyder, 128 Wis. 425, 
107 NW 329]. 

[a] A suit by a subcontractor to 
recover money in the owner’s hands, 
after notice to withhold payment 
from the contractor, being equally ° 
within the jurisdiction of courts of 
equity and of law, where the remedy 
at law is adequete equity will not 
take jurisdiction. Commonwealth 
Roofing (Cov. Riccio, .84" SNe dee hae 
315, 88 A 385 [aff 81 N. J. Hq. 486, 
87 A 114]. 

92. Owens vy. Goldie, 213 Pa. 579, 
62° AS LIT “Paul vi) Grimm, peor Pas 
139, 30 A 721, 44 AmSR 648. 

93. U. S.—Shields v. Barrow, 17 
How. 130, 15 L. ed. 158; McCabe v. 
Rapid Transit Subway Constr. Co., 
27 Fed. 465: Clarke v. Shirk, 121 
Fed. 340, 57 CCA 554; Strang v. 
Richmond, ete., R. Co., 101 Fed. 511, 
41 CCA 474; Thomas v. Council Bluffs 
Canning Co., 92 Fed. 422, 34 CCA 428. 


423, 


Ala.—Converse Bridge Co. Wa 
Geneva County, 168 Ala. 432, 53 S 
196%) Pace ve (Smittbha 37) Alar 51gs 
34 S$ 1006; Turner vy. Flinn, 67 Ala. 
eee Hudson y,. Vaughan, 57 Ala. 
Ain ce v. Clements, 8 Ark. 


Colo.—Leach y. Fuller, 173 P 427. 

Conn.—Coe y. Turner, 5 Conn. 86. 

Ga.—Cochran y. Stephens, 147 Ga. 
401, 94 SE 308; Beysiegel v. Rome 
Mut. Loan Assoc., 113 Ga. 1071, 39 
SE 405. 

Ill—Anderson y. Olsen, 188 TI. 
502, 59 SE 239; Stewart v. Mumford, 
80 Ill. 192; Thomas y. Caldwell, 50 
Tll. 1388; Naugle v. Yerkes, 83 Ill. A. 
310) faff—T87 Ill. 358, 58 NE 310]. 

Ind.—Hastman vy. Ramsey, 8 Ind. 
rae Coquillard y. Suydam, 8 Blackf. 


Orr; GA Teoma 
3 KyL 329, 


Frederick W. Lipps 
Co., 181 Md. 301, 101 A 7838; Chew 
v. Perkins, 31 A 507; Gibbs v. Cla- 
gett, 2 Gill & J. 14. 

Mich.—Linn vy. Gunn, 56 Mich. 447, 
23 NW 84. 

Miss.—Santacruz v. Santacruz, 44 
Miss. 714; Fulton v. Woodman, 40 
Miss. 593; Freeman y. Winchester, 
18) Miss. 577. 

N. H.—Claremont vy. Rand, 76 N. H. 
V16% (79 TAN 689% 

N. Y.—Hawes v. Dobbs, 137 N. Y. 
465, 38 NE 560 [aff 18 NYS. 123]; 
Everett v. De Fontaine, 78 App. 
Div. 219, 79 NYS 692; Black y. Van- 
derbilt, 67 App. Div. 617, 74 NYS 
629; Levy v. Hill, 50 App, Diy. 294, 
63 NYS 1002. 

Oh.—Rosenstiel  y. Jones Bros. 
Mlectric Co., 20 Oh. Cir, Ct, 705, 6 
Oh. Cir. Dee. 27. 

Pa.—Holland v. Hallahan, 211 Pa. 
223, 60 A 735; Sanderson v. Witmyer, 
8 Pa, Dist. 312: Morrison v. American 
Natural Gas Co., 34 PittsbLegJ 224. 


Ky.—Berryman vy. 
Marsh. 393; Reid vy. Cain, 
Ti) Key Op? 269) 

Md.—Becker v. 


For later cases, developments and changes in the law see’cumulative Annotations, same title, page and note number, 
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57 
for money had and received.®** But the refusal 


) d rece sale;®® or where plaintiff is entitled to discovery 
of equity to take jurisdiction is not due to any 


and account.t Equity frequently allows such re- 


inability to render a decree for damages alone, 
and such relief will be given in support of estab- 
lished equities even though assumpsit would le 
and afford a measure of protection;9® as where a 
fund is impressed with a trust;°7 or where there 
is occasion for an adjustment or distribution among 
several parties;°* or where it is sought to trans- 


fer a lien on property to the 


non, bir ir v. Brabson, 3 Hayw. 


Tex.—Rucker vy. Campbell, 35 Tex. 
Civ. A. 178, 79 SW 627. 

Va.—Shenandoah Valley R. Co. v. 
Robinson, 82 Va. 542. 

W. Va.—Swarthmore Lumber Co. 
v. Parks, 72 W. Va. 625, 79 SE 728. 

{a] MDllustrations.i—(1) A school 
district having been consolidated 
with another, a person who had ad- 
vanced money to the former was 
not permitted to enforce his claim 
against the consolidated district, be- 
eause he held notes of certain of the 
school directors for the amount, and 
had an adequate remedy thereon. 
School Directors v. Miller, 54 Ill. 
338. (2) A and B gave C their obli- 
gations on a contract which was 
afterward rescinded. A entered into 
a new contract with C and delivered 
him the same obligation as security. 
It was held that the obligation was 
binding at law on A, and that C must 
resort to his action thereon. Mc- 
Creery v. Lewis, 4 Bibb (Ky.) 323. 
(3) After recovery of damages for a 
- partial breach of contract compensa- 
tion for that part which has been 
performed must be sought at law. 
Pennebaker y. Wathan, 2 A. K. 
Marsh. (Ky.) 315. (4) Where the 
bill of a third person who turned 
out to be insolvent was given by a 
debtor to his creditor, it was held 
that the remedy was by action on the 
original contract and not in equity 


to enforce payment of the _ bill. 
Gover v. Christie, 2 Harr. & J. (Md.) 
67. (5) Receiver of an insolvent 


bank rejected a claim on which the 
holder recovered judgment against 
the bank. Equity refused to com- 
pel the receiver to allow the claim 
on the ground that an action at law 
against him was adequate. Denton 
v. Baker, 79 Fed. 189, 24 CCA 476. 
(6) An action on the original con- 
tract and not a bill in ecuity is the 
proper remedy where a counterfeit 
note has been received. Kilgour v. 
Parker, 3 J. J. Marsh. (Ky.) 577; 
Smith v. ‘Clay, 
Ramsey v. Ellis, 1 Mo. 402. (7) 
Equity has no jurisdiction of case 
showing only that defendants have 
broken their agreement to compen- 
sate plaintiff for his services, there 
being an adequate and_ complete 
remedy at law. Black vy. Vanderbilt, 
67 App. Div. 617, 74 NYS 629; Mc- 
Kinley v. Lloyd, 128 Fed. 519; 
Gatchell v. Day, 21 Misc. 98, 47 NYS 
52: Starke v. Storm, 115 Va. 651, 
79 SE 1057. (8) Where one has 
taken acceptances or similar obliga- 
tions affording him a remedy at law 
he cannot disregard them and seek 
the aid of equity to enforce the claim 
against funds which might otherwise 
be chargeable. Sioux Nat. Bank v. 
Cudahy Packing Co., 58 Fed. 20; 
Oliver v. Palmer, 11 Gill & J. (Md.) 
426; Bernz v. Marcus Sayre Co., 52 
Neednaebicue 15, 200 WAL oie, .((9)= AL Con 
neys who had, acted on behalf of a 
large number of creditors of an in- 
solvent, having been employed by a 
committee of creditors, filed a bill 
in equity for a discovery OL mens 
names of all the creditors for whom 
they had acted and for compensation, 
The bill was dismissed because the 
remedy at law was adequate against 
the members of the committee. 
Lynch y. Willard, 6 Johns. Ch. 
(N. Y.) 342. (10) Rents accruing 


3 Bibb (Ky.) 272;. 


proper relief.® 


proceeds of -its 


under leases must be recovered by 
action at law (Lockard v. Lockard, 
16 Ala. 423), (11) unless the extent 
of liability or time of payment is 
uncertain, when equity has some- 
times intervened (Dawson -v. Wil- 
liams, Freem. (Miss.)' 99; Swedish 
Evangelical Lutheran Church Vv. 
Shivers, 16 N. J. Eq. 453). (12) A 
mortgagee cannot sue his mortgagor 
in equity to recover a deficiency re- 
maining after a sale on foreclosure. 
Giesy v. Gregory, 15 App. (D. C.) 49. 
As to recovery of the deficiency in 
the foreclosure suit see Mortgages 
keereyer L775 aa. 

94. Lewis Pub. Co. v. Wyman, 168 
Fed. 752 [mod on other grounds 182 
Fed. 13, 104 CCA 453. (aff 228 U. S. 
CLO oo, Clio 9 anole aera oSo) ls 
Johnston vy. Little, 141 Ala, 382, 37 S 


592; Groves v. W. W. Kimball Co., 
148 Ill. A. 60; Heffernan v. Burns, 
175 Mich. 457, 465, 141 NW 629. 


“If the right contended for and 
carried out by the decree can be 
maintained, no reason is perceived 
why, upon the same principle, a 
party claiming to have been cheated 
in a horse trade, or in a purchase 
of any chattels where the amount is 
sufficient, may not at his election 
proceed to sue in chancery for dam- 


ages, and preclude an investigation 
before a jury.” Teft v. Stewart, 31 
Mich. 367, 371 [quot Heffernan v. 


Burns, supra]. 

95. Smith v. Everett, 126 Mass. 
804; Cheney v. Gleason, 125 Mass. 
166; Winslow v. Nayson, 113 Mass. 
411; Creely v. Bay State Brick Co., 
103 Mass. 514; Franklin vy. Greene, 


2 Allen (Mass.) 519; Alexander v. 
Relfe, 74 Mo. 495; Com. Bank_ v. 
Schuylkill Bank, 1 Pars. Eq. Cas. 
(Pa.) 180. 


Jurisdiction in equity ‘may be con- 
current even where money damages 
are recoverable.” Homrich v: Rob- 
inson, 221 Mass. 308, 311, 108 NE 
1082. 

Retention of jurisdiction to afford 
complete relief see infra §§ 117-129. 

96. U. S.—Wiemer v. Louisville 
Water Co., 1380 Fed. 246. 

Ala.—Gulf Compress Co. v. Sykes, 
159 Ala. 669, 48 S 481; Gulf Com- 
press Co. v. Harris, 158 Ala. 343, 48 
S 477, 24 LRANS 399. 

Ji—Miller iv. Sutlite. 241 wl 20, 
89 NE 651, 24 LRANS 735; Perkins 
vy. Reservoir Park Fishing, etc., Club, 
130 Ill. A. 128. \ 

Pai—Apollo Trust Co. y. Safe De- 
posit, etc., Co., 31 Pa. Super. 524. 

Va.—Ewing v. Litchfield, 91 Va. 
575, 22 SE 362. 

W. Va.—Teter v. Teter, 65 W. Va. 
167, 63 SE 967; Laidley v. Laidley, 
25 W. Va. 525. 

Wis.—Rock County v. Weirick, 143 
Wis. 500, 128 NW 94. 

See also cases infra notes 97-1. 

97. Rumbarger v. Yokum, 174 
Fed. 55; Peo. v. Houghtaling, 7 Cal. 
348; New York Ins. Co. v. Roulet, 24 
Wend. (N. Y.) 505 [aff 7 Paige 560]. 
But see Kimball v. Moody, 27 Ala. 
130, 141 (“the bare fact that a purely 
legal demand is due to a trustee, and 
that the proceeds will be trust ef- 
fects, is no ground for resorting to 
equity to collect it, when the legal 
remedy is adequate, specific, and per- 
fect”): Taylor vy. Turner, 87 Ill. 296, 
302 (‘a simple case of the bailment 
of property to a factor to sell, and 
his refusal to pay over the proceeds 


coveries in order to avoid circuity of action.2 Where 
the remedy by action for damages is inadequate or 
insufficient to ‘ido complete justice between the 
parties, equity will take jurisdiction and grant 
Nevertheless it has been held that 
equity cannot enforce an action for damages mere- 
ly because it has jurisdiction for an accounting, 
and by this means enforce demands which a court 


of the sale to the owner of the prop- 
erty”); Downs v. Downs, 75 Vt. 383, 
56 A 9 (where the only ground for 
equitable jurisdiction is that the 
money sought to be recovered is held 
in trust, the bill cannot be main- 
tained, aS money so held may be re< 
covered in an action at law). 

[a] “Even when the terms of a 
trust have been so far complied with 
that the fund has been reduced to 
money, the amount due the cestuis 
que trust ascertained and the only 
duty remairing upon the trustee is 
to pay over that amount, we have 
never supposed that the fact that an 
action for the money had and re- 
ceived would lie at law was suffi- 
cient to oust the jurisdiction of the 
gourt in equity to compel the de- 
livery of the money if the cestuis 
que trust elected to proceed in that 


court.” Wilkinson vy. Stitt, 175 Mass. 
581, 583, 56 NE 830. 
98. Claflin v. Daggett, 3 Colo. 413; 


Brooks y. Howison, 63 N. H. 382. 
See also infra §§ 110-112. 

99. Rumbarger v. Yokum, 174 Fed. 
55; Bellinger y. Lehman, 103 Ala. 385, 
15 S 600. : 

1. Rumbarger v. Yokum, 174 Fed. 
55; Castle Creek Water Co. vy. Aspen, 
146 Fed. 8, 76 CCA 516, 8 AnnCas 
660; Fidelity, etc., Co.’ v. Fidelity 
Trust Co., 143 Fed. 152; Dickinson v. 
Middletown Shale Brick Co., 17 Pa. 
Dist. 843; Somervaill v. McDermott, 
116 Wis. 504, 93 NW 553. 

[a] Consideration of many items. 
—(1) Where the remedy at law and 
the remedy in equity involve an ac- 
counting and the consideration of 
many items, the remedy in equity is 
more complete and better adapted to 
attain the ends of justice than the 
remedy at law. Castle Creek Water 
Co. v. Aspen, 146 Fed. 8, 76 CCA 516, 
8 AnnCas 660; Craft v.. Craft, 74 
Fla. 262, 76 S 772. (2) Where com- 
plainants were induced to support 
the testatrix for several years by the 
fraudulent pretense that she was des- 
titute, and the items to be consid- 
ered in ascertaining the compensation 
due are numerous, a bill in equity 
for such compensation is sustainable. 
Eggers v. Anderson, 63 N. J. Eq. 264, 
49 A 578, 55 LRA 570 [rev 61 N. J. 
Eq. 85, 47 A: 727]. 

2. Alexander vy. Relfe, 74 Mo. 495. 

3. . S—Rumbarger y. Yokum, 
174 Fed. 55; Wiemer vy. Louisville 
Water Co., 130 Fed. 246. 

Ala.—Gulf Compress Co. v. Harris, 
158 Ala. 343, 48 S 477, 24 LRANS 


399; Gulf Compress Go. v. Sykes, 
159 Ala, 669, 48 S 481. 
Ill.—Warfield-Pratt-Howell Co. v 


Williamson, 233 Ill. 487, 84 NE 706; 
Lanzit v. J. W. Sefton Mfg. Co., 83 
Tll. A. 168 [rev on other grounds 184 
Ill, 326, 56 NE! 393) 75 AmSR, 17a]. 


Mich.—Comstock-~ vy. Potter, 191 
Mich. 629, 158 NW 102. 

Pa.—Apollo Trust Co. v. Safe De- 
posit, etc.,. Co., 31, Pa. ,Super.),52/4: 
Bonebrake vy. Summers, 8 Pa. Super. 
55, 43 WklyNC 568 [aff 193 Pa. 22, 


44 A 330]. 

[a] Illustrations.—(1) An action 
at law against the vendor of the 
stock of a corporation for damages 
is not as adequate nor complete as 
a suit in equity against the vendor 
and the corporation to rescind the 
sale, to .recover the price, and re- 
lieve complainant from liability on 
account of the _ stock. Farwell v. 


58 [210.J3.] 


of: law could not enforce.* 
equitably due to plaintiff.® 


by a fiduciary.® 


Colonial Trust Co., 147 Fed. 480, 78 
CCA 22. (2) Contracts for the sale 
and conveyance of real estate may be 
specifically enforced by a court of 
equity upon the ground that actions 
at law for the breaches of these con- 
tracts do not place the parties in 
the same situation in which they 
were before the agreements were 
made, and for that reason do not 
afford adequate relief. Wilhite v. 
Skelton, 149 Fed, 67, 78 CCA 685; 
Castle Creek Water Co. v. Aspen, 146 
Fed. 8, 76 CCA 516, 8 AnnCas 660. 
(8) An action for damages for the 
breach of a stipulation that an ac- 
tion at law which has passed to 
judgment shall abide the final deci- 
sion of another action is not as 
practical and efficient to attain the 
ends of justice as a suit in equity for 
specific performance of the contract, 
where the final decision of the other 
action requires a reversal of the 
judgment. The action for damages 
does not furnish a remedy so ade- 
quate that it precludes relief in 
equity. Brown y. Arnold, 131 Fed. 
723, 67 CCA 125 [rev 127 Fed. 387]. 
(4) The duty of a corporation to de- 
liver certificates to one who, pur- 
suant to agreement, has paid it for 
a portion of its capital stock, may be 
enforced in equity, as the damages 
at law would be only nominal for a 
failure to deliver the mere evidence 
of his ownership of the stock, and 
entirely inadequate. Davenport v. 
Planoy Impls(Co.; 70 'T1l. A. 161, 

4. Wynn vy. Tallapoosa County 
Bank; 168 Ala. 469, 53 S 228. 

5 San Diego County .v. Califor- 
nia Nat. Bank, 52 Fed. 59; Hssex 
County v. Newark City Nat. Bank, 48 
N. J. Eq. 51, 21 A 185 [rev on other 
grounds 48 N. J. Eq. 627, 23 A 268]. 

6. Central Nat. Bank vy. Connecti- 
cute Mut. bring 'Co. 104. O'S: b4: 
26 L. ed. 693; San Diego County v. 


California Nat.’ Bank, 52 Fed. 59; 
Ferry. ' vy) Carmichael,” 95. “Tl. * 51:9) 
he v. Powell, 84 Va. 415, 4 SH 
744, 

[a] Bank deposits.—(1) Where an 


agent of a corporation deposited 
funds in bank to his own credit, the 
corporation may recover the same by 


bill in equity against the bank. 
Central Nat. Bank v. Connecticut 
Mute Ma pins: Con; 104 WS)" b45, 126 
L, ed. 693. (2) Where county offi- 


cers, without authority of law, make 
a special deposit of county funds, the 
county may recover the same by bill 
in equity against the receiver of the 
bank, there being no privity of con- 
tract between the county and the 
bank which would support an action 
at law. San Diego County y. Cali- 
fornia Nat. Bank, 52 Fed. 59. (3) 
A county collector had deposited a 
county’s funds in a bank. After his 
term of office had expired he had re- 
fused to transfer his account to his 
successor and the bank refused to 
pay except on his order. The court, 
construing the deposit as one to the 
individual credit of the collector, 
held that the contract was with him 
alone and that the county might 
therefore resort to equity to reach 
the money. Essex County v. Newark 
€ity Nat. Bank, 48\.N. J.) Eg.51; 21 
AW aSsh airey "48. INV I. High 6277 623-4 


Where assumpsit will 
not lie equity will aid in the recovery of money 
Thus a bill in equity 
lies to follow and recover trust funds disposed of 
Pursuant to.the general rule equity 
refuses to interfere to protect a purchaser or lessee 
of land from the consequences of a failure of title 
or encumbrances, where he has a remedy available 
at law upon the covenants contained in his deed,’ 
unless there is some special equity to support the 
jurisdiction, in which case equity will afford re- 
lef, as where discovery is required or the legal 


EQUITY 


tection.!% 


268, only for the reason that the 
terms of deposit rendered the county 
the creditor and it could sue at law]. 


7 U. S.—Alger v. Anderson, 92 
Fed. 696. 
Ala.—Yarbrough y. Thornton, 147 


Ala. 221, 42 S 402. 

Tll.—Ohling v. Luitjens, 32 Ill. 23. 

Ky.—English vy. Thomasson, 82 
Ky. 280; Eubank v. Poe, 3 Dana 143; 
Ogden vy. Yoder, 5 ©. J. Marsh, 424; 
Campbell vy. Whittingham, 5 J. J. 
Marsh. 96, 20 AmD 241; Watkins v. 
Owen, 2 J. J. Marsh. 142; Miller v. 
Long, 3 A. K. Marsh, 364; Lawless v. 
Helm, 1 A. K, Marsh. 457; Ferguson vy. 


Bullock, 1 A, K. Marsh. 71; Brad- 
ford v. Long, 4 Bibb 225. 
Mass.—Allen y. Storer, 132 Mass. 


372. 
Mo.—Cabanne y. Lisa, 1 Mo. 683; 
Swain y. Burnley, 1 Mo. 404. 

N. Y¥.—Gillilan v. Norton, 29 N. Y. 
Super. 546, 33 HowPr 373; Tallman 
v. Green, 5 N. Y. Super. 437; Chester- 
man y. Gardner, 5 Johns. Ch. 29, 9 
AmD 265. 

Tenn.—Stipe v. Stipe, 2 Head 169; 
Sypert v. Sawyer, 7 Humphr. 413. 

W. Va.—Laidley v. Laidley, 25 W. 
Va. 525, 

Eng.—Johnson y. Nott, 1 Vern: Ch. 
271, 23 Reprint 464. 

“If ... the purchaser enters into 
possession, under a contract executed 
by a conveyance with covenants of 
warranty, though the vendor may 
not have title, if fraud be not im- 
putable to him, and he is not insol- 
vent, or there is not some other in- 
dependent equity, the purchaser is 
protected by the covenants of war- 
ranty, and the court will not inter- 
vene and decree a rescission of the 
contract of purchase.” Fields’ v. 
Clayton, 117 Ala. 538, 540, 23 S 530, 
67 AmSR 189. 

8 Kyle v. Fauntleroy, 9 B. Mon. 
(Ky.) 620; Donelson y. Polk, 64 Md. 
501, 2 A 824. 

fa] The fact that complainant is 
not in posession will not give the 
chancellor jurisdiction where there 
is no obstacle to the legal remedy. 
Eubank ‘v. Poe, 3 Dana (Ky.) 148. 

{b] If there is fraud or failure 
of title, and the vendor is insolvent, 
equity will interpose and grant what 
relief it can, whether the purchaser 
has a deed and is in possession or 
not. Yarbrough y. Thornton, 147 Ala, 
221, 42 S 402. 

{c] Fraudulent conveyances.—(1) 
Where a vendor had conveyed away 
all his property in trust, the pur- 
chaser ‘might proceed at once in equity 
against the trustee, vendor, and ces- 
tui que trust to recover for breach 
of contract for title. Sims v. Lewis, 
5 Munf. (19 Va.) 29. (2). But as to 
the enforcement generally of such 
pecuniary claims without first pro- 
curing judgment at law see Creditors’ 
Suits §§ 16-26. 

{d] Failure to take covenants.— 
In the absence of fraud the failure to 
take covenants merely deprives him 
of all remedy and does not give him 
a remedy in equity. Chesterman v. 
Gardner, 5 Johns.) Ch. GN. -Y.)029), 9 
AmD 265. 

9. Kyle v. Fauntleroy, 9 B. Mon. 
(Ky.) 620; Donelson vy. Polk, 64 Md. 
501, 2 A 824, 
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remedy is otherwise impeded.® The same rule ap- 
plies to other covenants.’® 
adequately protected by a contractual or statutory 
bond, he must resort to an action on the bond.** 
But there is also authority to the contrary.’* 
like reasons one will not be permitted to resort to 
equity to reach assets of a decedent, where an ac- 
tion against the administrator would afford pro- 
Whenever a ereditor has a trust in his 
favor, or a lien on property, for the debt due him, 
he may go into equity without first exhausting legal 
processes or remedies.’* But if the lien has already 


So too if a party is 


For 


10. Illinois Cent. R. Co. v. Willen- 
borg, 117 Ill. 203, 7 NE 698, 57 AmR 
862. 

{a] The test of equity jurisdiction 
in respect to the enforcement of per- 
sonal covenants is the inadequacy 
of the legal remedy of damages in 
the class of contracts to which the 
particular instance belongs. Knott v-. 
Shepherdstown Mfg. Co., 30 W. Va. 
790, 5 SE 266. 

[b] Covenant to maintain farm 
crossing.—In the absence of special 
equilies one must rely on his action 
at law for the breach by a railroad 
company of its covenant to maintain 
a farm crossing. Illinois Cent. R. Co. 
v. Willenborg, 117 Ill. 203, 7 NE 698, 
57 AmR 862. : 

11. Cal.—Long Beach School Dist. 
v. Lutge, 29 Cal. 409, 62 P 36; White 
v. Fratt, 13 Cal. 521; Miller vy. San- 
derson, 10 Cal. 489. 

Ga.—Osborn v. Harris County, 17 
Ga. 123, 68 AmD 230. 

Ill.—Dougherty v. Hughes, 165 Ill. 
384, 46 NE 229. 

Ind.—Mitchell vy. Jones, 2 Ind. 38. 

Ky.—Cosby vy. Slaughters, 4 Bibb 
253. Contra Moore y. Waller, 1 A. K. 
Marsh, 488. 

Md.—Stem vy. Cox, 16 Md. 533. 
ieee Cease v. Kendall, 21 Pick. 
oD. 

Or.—Ruble vy. 
Mins Cos. 10° Or: 


Rae Gold, ete., 
Vt.—Washburn y. Titus, 9 Vt, 211. 


12. Philadelphia y. Keyser, 10 
Phila Pa.) 50: 
13. U. S.—Bedford Quarries Co. v. 


Thomlinson, 95 Fed, 208, 36 CCA 872. 
boot one v. Sessions, 33 Ala. 

Ga.—Jones vy. Parker, 60 Ga. 500; 
Collins vy. Stephens, 58 Ga. 284; Pease 
Vo Scranton, 11 Ga. <33t 

Ill.— Dougherty v. Hughes, 165 Ill. 
384, 46 NE 229. 

Va.—Bacheldor y. Elliot, 1 Hen, & 
TA ge Cab he Nieves ae tal te 

[a] Bank deposits—A bill in 
equity will not lie against an admin- 
istralor to have money deposited in 
bank by the decedent decreed to be 
property of plaintiff and not that of 
the estate; plaintiff's remedy is at 
law, either in trover or assumpsit, 
and not in equity. Merritt v. Penna. 
Trust Co., 16 PittsbLegJNS (Pa.) 301. 

[b] Executor de son tort.—A cred- 
itor of a decedent cannot have re- 
lief against a stranger for inter- 
fering with the assets, where he can 
charge him at law as executor de 


son tort. Guyton v. Flack, 7 Md. 
398; Bridges v. Moye, 45 N. GC. 170. 
{c] Devastavit.—(1) Where the 


acts charged constitute a devastavit 
the rule stated in the text applies. 
Hdes v. Garey, 46 Md. 24; Halfacre 
v. Dobbins, 50 Miss. 766. (2) But 
where waste is imputed to both the 
administrator and his surety, in the 
way of fraudulent transfers, a bill 
will lie against all parties concerned 
and others interested in the estate. 
McLaughlin y. Potomac Bank, 7 How. 
(U. S.) 220, 12 Li. ed. 675. 

14. Wyman v. Wallace, 201 U. S. 
230, 26 SCt 495, 50 L. ed. 738: Case 
v. Beauregard, 101 U. S. 688, 25 Li. ed: 
1004. See also Creditors’ Suits §§ 21, 23. 

Liens as basis for equity jurisdic- 
tion see infra § 96]. Generally see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 35-36] 


been foreclosed the aid of equity is unnecessary.?® 
Liquidated damages cannot be recovered 


equity.1® 
ISeSbIne c: 
quently exercised jurisdiction to 


junction the commission of irreparable torts,” a 
court of equity is reluctant to afford its remedies 
in cases of completed torts, damages usually con- 
The general rule is 
that unliquidated damages for a tort cannot be re- 
A court of equity has no 
inherent power to ascertain the amount of damages 
sustained by reason of tortious acts unattended by 
It has even been said 
that a court of equity has no jurisdiction of cases 
But this statement is not 


stituting adequate redress.18 


covered in equity.?° 


profits to the wrongdoes.?° 


arising out of torts.?? 


Liens [25 Cye 681]. 

Trusts as basis for equity jurisdic- 
tion see infra § 93. Generally see 
Trusts [39 Cyc 588]. 

15. McCabe y. Colleton Mercantile, 
Stc7 Co... 1065 Sy "C, 25,1 90), SE) V6i; 

16. Ewing yv. Litchfield, 91 Va. 575, 
581, 22 SH 362. 

“Indeed, this must of necessity be 
so, for as the jurisdiction of the court 
to enforce contract specifically rests 
upon the insufficiency of damages as 
a redress or remedy for failure to 
comply with a contract, the very 
foundation of jurisdiction seems 
wanting in those cases where the 
parties themselves have otherwise de- 
termined and kave fixed a money 
value in the form of liquidated dam- 
ages upon the injury sustained by 
its breach. In this view is found 
an explanation of the leaning shown 
by courts of equity in doubtful cases 
to construe such agreements as we 
are here considering as creating a 
penalty or forfeiture rather than 
liquidated damages. For, if it be 
determined that it is but liquidated 
damages, the jurisdiction of a court 
of equity is at 2n end, but if it be 
construed as a forfeiture or penalty, 
then it affords no obstruction to the 
interpretation of the court of equity, 
because it will prohibit either the 
enforcement or the voluntary pay- 
ment of the penalty or forfeiture, 
and will compel the performance of 
the alternative contract if a proper 
case be made.” Ewing y. Litchfield, 
supra. See also infra § 70. 

17. See Injunctions [22 Cyc 724] 
and cross references there given. 

18. Williams y. Flood, 63 Mich. 
487, 30 NW 938; Lord y. Carbon Iron 
Mfg. Co., 42 N. J. Hg. 157, 6 A 812 


(holding that the jurisdiction of 
equity in trespass is purely preven- 
tive). 


“There may be cases, in which a 
court of equity will transcend the 
accustomed limits of its jurisdiction, 
to take cognizance of a claim for 
damages arising ex delicto, at least 
where the wrong has enured to the 
benefit of the wrongdoer; but only 
under very special circumstances, in 
order to prevent a failure of justice.” 


Austin v. Richardson, 1 Gratt. (42 
Va.) 310, 326. ‘ ny, 

19. L. Martin Co. v. L. Martin, 
eiGeCOnsy LOM Ne Ws ude Zon; 602) A 


294, 21 LRANS 526, 20 AnnCas 57. 

20. Corbin v. Taussig, 137 Fed. 
151 [mod on other grounds 142 Fed. 
669, 73 CCA 656]; Williams v. Young, 
(N. J.) 81 A 1118; L. Martin Co. v. 
L.. Martin, etc., Co., 75 N. J. Eq. 257, 
72 A 294, 21 LRANS 526, 20 AnnCas 
57; Norton v. Sinkhorn, €3 N. J. Eq. 
313, 50 A 506; Schwalber v. Ehman, 
62 N. J. Ea. 314, 49 A 1085; Alpaugh 
v. Wood, 45 N. J. Eq. 153, 16 A 676; 
Trotter v. Heckscher, 40 N. J. Eq. 
612, 4 A 83; Ducktown Sulphur Cop- 
per, etc., Co. v. Fain, 109 Tenn. 56, 
64, 70 SW 813. 

“The recovery of damages for a 
tort does not pertain to courts of 
chancery, which decree damages only 
jn a very limited class of cases, or 


Torts Generally. Aside from the fre- 


EQUITY 


in 
adequate.?? 


prevent by in- 


under peculiar circumstances, or as 

an incident to some other relief.” 

Ducktown Sulphur Copper, etc., Co. 

v. Fain, supra. 

“Had defendant received as con- 
sideration for the conveyance of the 
term any property or money which 
could be so identified, a court of 
equity would have entertained a bill 
to impress a trust upon such prop- 
erty by declaring defendant a trus- 
tee ex maleficio of the property so 
held by him. But, in the absence of 
specific property to be sequestered, I 
am unable to discern the propriety 
of a court of equity assuming juris- 
diction for the purpose of merely as- 
certaining the quantum of damages 
suffered by complainant by reason of 
the wrongful conduct of defendant.” 
Williams v. Young, (N. J.) 81 A 1118, 
1119. 

{a] Trade libel.—A bill stating a 
cause of action for trade libel only, 
for which there is an adequate rem- 
edy at law, is not cognizable in 
equity. Everett Piano Co. y. Maus, 
200 Fed. 718, 119 CCA 162. 

Damages in: 

Copyright cases see Copyright and 
Literary Property §§ 357-364. 

Patent cases see Patents [30 Cyc 
1024]. 

Trade-mark cases see Trade-Marks, 
Trade-Names and Unfair Competi- 
tion [38 Cyc 908]. 

21. Meres v. Chrisman, 7 B. Mon. 
(Ky.) 422. 


22. See cases infra notes 24, 25. 

23. U. S.—Arbogast v. American 
Exch, Nat. Bank, 125 Fed. 518, 60 
CCA. 538. 


Ala.—Thames vy. Schloss, 120 Ala. 
470, 24 S 835; Chambers vy. Chambers, 
98 Ala. 454, 13 S 674. 


Conn.—Johnson Vv. Connecticut 
Bank, 21 Conn. 148. 
Ga.—Paramore v. Fitzgerald, 67 


Ga. 360. 

Tll.— Fuller v. John S. Davis’ Sons 
Co., 184 Ill. 505, 56 NE 791 [aff 84 
Till. A. 295]; Tanton v. Boomgarden, 
WO ell vA. Sol. 

Ky.—Meredith v. Hickman, 1 A. K. 
Marsh. 242; Estill v. Bstill, 3 Bibb 177. 

Me.—Smith v. Sullivan, 71 Me. 150. 

Mass.—Machinists’ Nat. Bank vy. 
Field, 126 Mass. 345. 

Mich.—Ideal Clothing Co. v. Hale, 
126 Mich. 262, 85 NW 735. : 

Miss.—Fulton v. Woodman, 40 
Miss, 593. 

Mo.—Seibel v. Siemon, 52 Mo. 363; 
Barbee v. Crawford, 132 Mo. A. 1, 
111 SW 614. 

Nev.—Conley v. Chedic, 6 Nev. 222. 

N. J.—Schwalber v. Ehman, 62 N. 
J. Eq. 314, 49 A 1085. 

N. Y.—Deklyn v. Davis, Hopk. 135. 

N. C.—McKeil/ v.Cutlar; (57 UN. C. 
381. 

S. C.—Price v. Nesbit, 10 S. C. Eq. 
445. 

Vt.—Southworth v. Kimball, 58 Vt. 
337, 2 A 120. 

See also infra § 37. 

[a] Rule applied.—(1) The doc- 
trine has been applied where the 
property consisted of stocks or bonds. 
Sawyer v. Atchison, etc, R. Co., 129 
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broadly true, and as in other eases equity will 
grant relief where the remedy in damages is in- 
Where personal property has been 
taken, withheld, 
cumstances creating a cause of action for its value 
against the wrongdoers, and such remedy at law is 
unimpeded, the injured party must pursue it and 
cannot resort to a bill jn equity against the tort- 
feasor.** But the rule is otherwise where the legal 
remedy is inadequate, as where it is sought to 
reach the profits gained by the wrongdoer rather 
than the damages suffered by plaintiff.25 
an accounting °° or a discovery?" is required, one 
must rely on his remedy at law against an attor- 
ney,”* an agent,*® or other fiduciary,®° or a public 


or otherwise dealt with under eir- 


Unless 


Fed. 100, 63 CCA 602 [aff 119 Fed. 
252]; Arbogast v. American Exch. 
Nat. Bank, 125 Fed. 518, 60 CCA 538; 
Machinists’ Nat. Bank v. Field, 126 
Mass. 345; Myers v. Fridenberg, 70 
N.i J» iq. 13,8 627 Asib3 2 Patt. vie UNSOE 
Eq. 776, 65 A 1118]; Sprigg v. Com. 
Title Ins., ete., Co., 10: Pa. Dist. 267. 
(2) A bill was dismissed on this 
ground when brought by a corpora- 
tion against its former trustees for 
the misappropriation of its assets, it 
being held that when defendants 
ceased to be _ officers jurisdiction 
could no longer be invoked on the 
ground of enfcrcing a trust. Bay 
City Bridge Co. v. Van Etten, 36 
Mich. 210. (3) A distributee of an 
estate cannot proceed in equity 
against one who has converted the 
property of the decedent, the per- 
sonal representative having an ade- 
quate remedy at law. Caleb v. Mearn, 
72 Me. 231. 

24. Dow vy. Berry, 18 Fed. 121; 
Gough) v. Crane, 3), Md:’ Ch. 119; 
Brown vy. Statter, 206 Mass, 119, 92 
NE 78. 

{a] Illustration.—The legal rep- 
resentative of a wife brought a bill 
against these of the husband to ob- 
tain possession of her choses in ac- 
tion. It was held that trover was in- 
adequate because it would lie only 
after demand and refusal, which 
could not be made until after letters 
of administration had been granted. 
Gough v. Crane, 3 Md. Ch. 119. 

[b] Where the circumstances do 
not show. a conversion, and replevin 
will not lie, the legal remedy is in- 
adeyuate and equity has jurisdiction. 


Berry v. Friedman, 192 Mass. 131, 
78 NE 305. 
25. Dow v. Berry, 18 Fed. 121; 


Schmidt v. Dietericht, 1 Edw. (N. Y.) 
ha leh 

[a] MTllustrations.—(1) A bill was 
sustained, where chattels had been 
converted and sold, to compel dis- 
covery and payment over of the pro- 
eeeds, upon the ground that such 
proceeds constituted a specific trust 
fund to which the owner was enti- 
tled, while damages at law would be 
confined to the value of the property. 
Dow v. Berry, 18 Fed. 121. (2) A bill 
was sustained against an auctioneer 
who still retained the proceeds of 
the sale of chattels of plaintiff, 
wrongfully taken by the auctioneer's 
principal, although an action at law 
was pending against the purchaser to 
recover the chattel. Schmidt v. Die- 
tericht, 1 Edw. (N. Y.) 119. 


26. See Accounts and Accounting 
§§ 56-141. 

27. Davis. v.° Wilson, (CN. J. Ch.) 
56 A 704, 


SF ecco ies generally see Discovery 
§§ 2-48. 

28. Ramsey v. 
(Tenn.) 252. 
Client § 253. 

29. American Spirits Mfg. Co. v. 
Easton, 120 Fed. 440; Shields y. Mc- 
Candlish, 73 Fed. 318; Vose v. Phil- 
brook, 28 F. Cas. No. 17,010, 3 Story 
335. See also Agency § 577. 

30. Taylor v. Brown, 92 Oh. St. 


Temple, 3 Lea 
See also Attorney and 
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officer,* for negligence or misconduct. 
pleted injury to real property stands on the same 
basis as one to personalty, and the remedy must 
be sought at law where such remedy is unimpeded,*? 
unless some special equity exists on which to found 
But averments of conspiracy 
and breach of trust do not confer jurisdiction, if 
the action is really one arising in tort, for which 
an’ action at law for damages is an adequate reim- 
Mere insolvency or inability to respond to 
a judgment for damages for a tort is not alone 
sufficient to support jurisdiction in equity,*® al- 
though there are cases where it is said that if in 
the particular case defendant is insolvent, and on 
that account unable to make atonement, the in- 
jury will’ be deemed irreparable and without ade- 


the jurisdiction.** 


edy.3* 


quate remedy at law.*° 


The wrongful or fraudulent destruction of an 


287, 110 NE 739; Sprigg v. Common- 
wealth Title Ins. etc., Co., 10 Pa, 
Dist. 267. And see infra § 92. 

81. McKee v. Coffee, 58 Miss. 653; 
Pool (vo (‘Ehringhaus; 39.) Ni. Cy «33% 
UE: v. Temple, 3 Lea (Tenn.) 
52. 

[a] Failure tg pay over money.— 
A court of equity has no authority 
to compel a sheriff to pay over 
money collected on execution, as the 
remedy at law by action against the 
sheriff is adequate. Douglas v. Wal- 
lace, 11 Oh. 42. 

32. U. S.—Godfrey v. McConnell 
151 Fed. 783. 

Pee ondan Vv. Wpdcsrafi, McC: 

N. J.—Newark v. Chestnut Hill 
Land Co., 77 N, J. Eq. 23, 75 A 644; 
Lord vy. Carbon Iron Mfg. Co., 42 N. 
J: Eq. 157, 6 A 812: 

Oh.—Hamilton County vy. Cincin- 
nati, etc., Turnp. Co., Wright 603. 


Tenn.—Rhea v. Hooper, 5 Lea 
390. 
[a] Construction of street rail- 


way.—Preventive relief is denied to 
an abutting owner whose property is 
injured by the construction of a 
street railway, when the fee of the 
street is in the city, because there is 
then no appropriation of property, 
and the personal remedy is sufficient. 
Mills v. Parlin, 106 Ill. 60 [aff 11 I11. 


A. 396]; Truesdale vy. Peoria Grape 
Sugarni©o. 100 mh e56le* Peoria, ete:; 
R. Co. v. Schertz, 84 Ill. 135; Chi- 


cago, ete., R. Co. v. Cole; 75 Ill. 5388; 


Stetson, v. Chicago, etc., R. Co., 75 
Ill. 74; Chicago, etc., R. Co. y. Gen- 
eral. Electric BR. Co.,. 79 Tl. As 569. 


See also Hasements § 2538. 

Elevated railroad cases see Emi- 
nent Domain §§ 132, 172, 239. 

33. McCullom y. Morrison, 14 Fla. 
414; Dawson v. Tremaine, 93 Mich. 
320, 322, 53 NW 1044. 

[a] Tlustrations of special equi- 
ties.— (1) Where an action at law for 
waste by a remainderman against a 
life tenant might defeat the right of 
a legatee whose legacy was charged 
.on the land, a bill in equity was sus- 
tained in order to hold the damages 
for the benefit of the legatee. Daw- 
son v. Tremaine, 93 Mich. 320, 322, 
53 NW 1044, (2) Where defendant 
had wrongfully removed a monument 
to the memory of deceased persons, 
jurisdiction in equity being sustained 
to prevent further interference, it 
was also suggested that because of 
the peculiar character of the prop- 
erty a restoration may be compelled. 


McCullom vy. Morrison, 14 #£4¥Fila. 
414, 

34. Godfrey v. McConnell, 151 
Fed. 783. 

35. Willis v. O’Connell, 231 Fed. 
1004. See also supra § 33. 

[al Righti ‘of creditor of person 


injured.—Where property of a debtor 
has been converted by third persons, 
the creditor cannot sue and recover 


EQUITY 


A com- 


General Rules. 


in equity from such persons on the 
mere ground that he is a creditor and 
that the debtor has no other proper- 
ty. Raymond y. Blancgrass, 36 Mont. 
449, 93 P 648, 15 LRANS 976. 

386. Deegan vy. Neville, 127 Ala. 
471, 29 S173, 85 AmSR 137 [dist 
Willis v. O’Connell, 231 Fed. 1004 (as 
involving injury to property as dis- 
tinguished from personal torts such 
as a lhbel, although injurious. to 
business)]; St.: Louis Merchants’ 
Exch. v. Knott, 212. Mo. 616, 111 SW 
565. See also supra § 33. 

37. Morse v. Bates, 99 Mo. A. 560, 
74 SW 439; Tobener v. Hassinbusch, 
56 Mo. A. 591. 

[a] Loss of right of redemption. 
—Although after condition broken 
and possession taken under a chattel 
mortgage the title is absolutely in 
the mortgagee, the mortgagor still 
has rights in the prcperty, as a right 
to redeem until foreclosure, and if 
such right, although an equitable 
one, is destroyed, he has a legal 
remedy for the destruction of his 
equitable rights. 'Tobener v. Hassin- 
busch, 56 Mo, A. 591, 597 (where 
the court said: “If such right, though 
an equitable right, is destroyed by 
the wrongful act of another, whether 
by the mortgagee or a stranger, he 
has right of action at law for the 
damages, just as he would for the 
destruction of any species of prop- 
erty. It is a valuable right of which 
he is wrongfully deprived and he 
should be allowed to be recompensed 
therefor in the ordinary way. In 
other words, a man may have a legal 
remedy for the destruction of an 
equitable right’’). 


388. Dunlop v. Keith, 1 Leigh (28 
Va.) 430, 19 AmD 755; Mabie v. 
Moore, 75 W. Va. 761, 84 SE 788; 


Swarthmore Lumber Co. y. Parks, 72 
W. Va. 625, 79: SH 723. 

39. U. S—Jones vy. MacKenzie, 
122 Fed. 390, 58 CCA 96; Ottoman 
Empire v. Providence Tool Co., 23 
Fed. 572. 

Ala.—Yellow Pine Export Co. v. 
Sutherland Innis Co., 141 Ala. 664, 
37S) 922%" Coffeys VieHdunt;, 75 Ala, 
236; Coleman v. Camp, 36 Ala. 159; 
Bibb v. McKinley, 9 Port. 636. 


. Fla.—Bowes vy. Hoeg, 15 Fla. 
03. 
Ga.—McLeroy v. McLeroy, 25 Ga. 


100. 

Ill.— Thompson v. Vernay, 106 Il. 
ASKS 2 Day uve Bullen be 7/ li Ay 
165 [aff 226 Ill. 72, 80 NE 739]. 

Ky.—Wright v. Wright, 2 Litt. 8. 

Mich.—Ideal Clothing Co, vy. Hale, 
126 Mich. 262, 85 NW 735. 


Minn.—Barkey v. Johnson, 90 
Minn. 33,°95 NW 583. 

ise aero: v. Bates, Walk. 
356. 

Mo.—Weston vy. Fisher, (A.) 180 
SW 1038. 


N. C.—Ellington y. Currie, 40 N. C. 
21; Ingrams! vi) Terry, 9 Ns ©.'122. 


[§§ 36-37 


equitable right is a loss, a damage to the owner 
of such right, and is subject to legal redress in an 
action at law for damages.** 

Statutes authorizing attachments in equity are 
construed as not giving equity jurisdiction in causes 
of action ex delicto, unless such jurisdiction is 
expressly conferred.*® 

[§ 37] d. Recovery of Personal Property—(1) 
For the recovery of personal prop- 
erty wrongfully withheld the common-law actions 
of detinue or replevin, or analogous proceedings 
at law under the codes, generally afford an adequate 
remedy. Accordingly equity will not, when such 
remedies are available, take jurisdiction for the 
sole purpose of decreeing a delivery of chattels.°? 
But equity will decree the delivery of chattels 
when such relief is incidental to the exercise of 
an underlying equitable jurisdiction, as where it 


Oh.—Ireland v. Loomis, 17 Oh. Cir. 
Ces 19 (On weirs. Dee! (303% 

Or.—Haworth y. Jackson, 80 Or. 
132, 156°>P 590. 

Pa.—Bucks County R. Co. vy. Phila- 
delphia Guarantors Finance Co., 23 


Pa. Co. 101; Murtaugh vy. Delaware 
County Trust, etce., Ins. Co., 8 Del. 
Co. 544, 
S. C—Farley v. Farley, 6 S. CGC. 
ae 506; Rees vy. Parish, 6 S. C. Eq. 
Va.—Moore v. Steelman, 80 Va. 


331; Hale vy. Clarkson, 23 Gratt, (64 
Va.) 42; Brent y. Peyton, 1 Rob. (40 
Va.) 604; Parks vy. Rucker, 5 Leigh 
(32 Va.) 149; Hardin v. Hardin, 2 
Leigh (29 Va.) 572; Mayo y. Win- 
free, 2 Leigh (29 Va.) 370. 

W. Va.—McDonald y. Jarvis, 64 
W. Va, 62, 60 SE 990, 131 AmSR 889; 
Wilson vy. Maxom, 56 W. Va. 194, 49 
SE 123. 

[a] Applications of rule.—(1) The 
fact that there are several claim- 
ants or joint’ owners of chattels 
withheld does not justify a resort to 
equity as against a stranger with- 
holding them. Jurisdiction for the 
purpose of compelling delivery does 
not attach because of the necessity 
of distribution among the claimants. 
Comby v. McMichael, 19 Ala. 747; 
Hale vy. Clarkson, 23 Gratt. (64 Va.) 
42. (2) By an antenuptial agreement 
the property of each party to be 
married was to be retained by each 
separately, the husband’s property 
to go ‘to his children, and hers to 
her heirs and relatives.’ The wife 
died leaving her husband in posses- 
sion of her property. After his death 
the next of kin of the wife filed a 
bill against the executor of the hus- 
band and others asking for a deliv- 
ery of all the property derived from 
the wife’s estate. It was held that 
this was merely a legal demand and 
that there was no _ jurisdiction. 
Strong v. Wiggins, 18 Fed. 418. (38) 
A landlord claiming a right to dis- 
tress should exercise it and leave the 
tenant to try the right in replevin; 
a bill to declare the property sub- 
ject to distress will not lie. Haynes 
v. McGeehee, 17 Fla. 159. 

[b] Redemption of pledge.—(1) 
A bill in equity will not lie to re- 
deem property pledged as security 
for the performance of a contract, as 
the law affords remedies to redeem 
property so pledged. Minge v. Clark, 
196 Ala. 617, 72-S"167. (2) Equity 
will not entertain a proceeding to 
redeem pawned chattels where an ac- 
tion at law can be maintained to 
recover them after tender of the 
amount due. Durant v. Einstein, 28 
N. Y. Super. 423, 35 HowPr 223. (8) 
But the contrary has also been held. 
ae Ve! Riley, Wl Colo vA8 184552 

[c] Where the title to personal 
property is already in litigation at 
law, and plaintiff’s remedy there is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 37-38] 


is required for the purpose of enforcing a trust,‘ 
where plaintiff is entitled to an account,‘ or to 
specifie performance of an agreement,*? or where 
discovery is required and jurisdiction is retained 
to administer full relief 4? or to prevent multiplicity 
Of course where replevin or detinue 
would not afford a complete remedy equity will 
interfere, and as a part of the relief decree the de- 
livery which might be had through replevin.*® Where 
the remedy at law is impeded, equity will take juris- 


of suits.*4 


diction.*& 


[§ 38] 
Value. 


(2) 


nor by damages. 


adequate, equity will refuse to deter- 
mine such title. Erste Sokolower 
Cong., etc. v. First United Royatiner 
Sokolower Verein, 82 Misc. 269, 66 
NYS 356. 

40. Wilkinson y. Stitt, 175 Mass. 
581, 56 NE 830; Hill vy. Rockingham 
Bank, 44 N. H. 567; Bucks County 
R. Co. y. Philadelphia Guarantors 
Finance Co., 23 Pa. Co. 101. } ; 

“Tt does not follow that in every 
case a vendor who elects to rescind 
ana reclaim his goods from one who 
has bought them not intending to 
pay therefor, must resort to _ re- 
plevin, and cannot have relief in 
equity. Serious obstacles may stand 
in the way of obtaining adequate 
redress at law. Besides, the fact 
that the fraudulent vendee, when the 
election to rescind is made, occupies 
the position of a trustee, should dis- 
pose a court of chancery to assume 
jurisdiction, on the ground of declar- 
ing and enforcing the trust, unless 
the transaction is a very simple one, 
which can be investigated readily by 
a court of law and tried to a jury.” 
Missouri Broom Mfg. Co. v. Guymon, 
115) Wed. (112,117; 58°-CCA 16. 

[a] Chattels obtained through 
abuse of fiduciary relation.—The 
jurisdiction of the court by injunc- 
tion to protect the possession, and 
to decree the delivery up, of specific 
chattels, is not merely as to such 
the loss or injury to which would not 
be adequately compensated by dam- 
ages, but extends to all cases where 
the posesssion has been acquired 
through an alleged abuse of power 
on the part of one standing in a 
fiduciary relation to plaintiff. Hol- 
den v. Hoyt, 134 Mass. 181; Stein- 
meyer v. Siebert, 190 Pa. 471, 42 A 
880, 70 AmSR 641; Wood v. Row- 
cliffe, 6 Hare 183, 31 EngCh 183, 67 
Reprint 1132, 2 Phil. 382, 22 EngCh 
382, 41 Reprint 990. 


41. Neeley v. Roberts, 17 S. D. 
161, 95 NW 921. 

42. Lang v. Thacher, 48 App. 
Div. 313, 62 NYS 956. 

43. See infra § 128. 

44, Cross v. Cross, 4 Gratt. (45 


See also infra § 48. 
Broom Mfg. Co. v. 
58 CCA 16; 


Va:). 257. 

45. Missouri 
Guymon, 115 Fed. 112, 
Holden v. Hoyt, 134 Mass. 181; 
Holmes v. Woodworth, 6 Gray 
(Mass.) 324; Hammond v. Morgan, 
101 N. Y. 179, 4 NE 328, 3 HowPrNS 
438 [rev 51 N. Y. Super. 472]; Stein- 
meyer vy. Siebert, 190 Pa. 471, 42 A 
880, 70 AmSR 641. : 

[a] One whose chattels have been 
stolen (1) need not sue for conver- 
sion, but may sue in equity to quiet 


title and for their return, without, 


awaiting the disposition of the crimi- 
nal proceedings. Homrich y. Robin- 
son, 221 Mass. 308, 108 NE 1082. (2) 
“The plaintiff, to preserve his rights 
until the question of ownership can 
be determined and his right to full 
restitution if he prevails, must have 
injunctive relief which a court of 
common law cannot give. It is set- 


’ 


Property of Peculiar Nature or 
In many cases equity will interfere to com- 
pel the delivery of specific personal property on 
the ground that an adequate remedy is afforded 
neither by an action at law to recover possession, 
In the most important class of 


EQUITY 
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eases of this character the jurisdiction arises out 
of the peculiar nature or value of the property. 
Replevin and other legal possessory actions do not 
always restore possession, and if the legal process 
so fails the owner is relegated to a judgment for 
the value of the property. The remedy in equity 
is in this respect more efficient, and may be resorted 
to, in view of the probability of the failure of 
legal process to reach the property, when from 
the peculiar nature of the property or its special 


and peculiar value to the owner a judgment for 


tled that where this situation ap- 
pears the remedy at law is not 
deemed adequate.” Homrich v. Rob- 
inson, supra. 

[b] Conditional sale to insolvent 
buyer.—The court of chancery has 
jurisdiction over the subject matter 
of a controversy involving the right 
of a seller to resume possession of 
goods conditionally sold and deliv- 
ered to a buyer becoming insolvent 
without having paid for the goods, 
as against the .objection that there 
was an adequate remedy at law. 
Falaenau vy. Reliance Steel Fdy. Co., 
74 N. J. Eq. 325, 69 A 1098. 

46. Pollard y.. Reardon, 65 Fed. 
848, 13 CCA 171; Berry v. Friedman, 
192 Mass. 131, 78 NE 305; Peirce v. 
Finerty, 76 N. H. 38, 76 A 194, 79 A 
23, 29 LRANS 547. 

{a] Jurisdiction will be exercised 
(1) where the goods are in the hands 
of a collector of customs against 
whom by force of statute (Rev. St. 
§ 934) replevin could not be brought. 
Pollard y. Reardon, 65 Fed. 848, 13 
CCA 171. (2) Where replevin by a 
mortgagee is inadequate on account 
of the indivisible nature of the prop- 
erty, an undivided interest in which 
was mortgaged. Thomas v. Arm- 
strong, 51 Okl. 203, 151 P 689,°-LRA 
1916B 1182. (3) Where replevin by 
a pledgee will not lie to recover 
after-acquired property. Commercial 
Nat. Bank v. Morganstein, 135 I1l. 
A. 492; Morganstein v. Commercial 
Nat. Bank, 125 Ill. A. 397. (4) Bills 
have also been sustained for the rea- 
sons grounding jurisdiction in the 
case of property of peculiar nature 
or value, apparently without regard 
to such special character of the 
property; as because replevin re- 
quired the giving of a bond and per- 
mitted defendant upon giving bond 
to regain possession, (Gough  v. 
Crane, 38 Md. Ch. 119), (5) or be- 
cause damages were not susceptible 
of proof or computation (Redfield v. 
Widdleton, 24 N. Y. Super. 79). 


[b] Concealment and insolvency. 
—(1) In Massachusetts by statute 
(St. [1823] c¢ 140) a bill lies where 


chattels are secreted or withheld so 
that they cannot be found and re- 
plevied. Under this it is held that 
notes delivered by an insolvent to 
defendant on a secret trust in fraud 
of creditors and which defendant re- 
fused to deliver or to exhibit were 
within the statute, and that a bill 
would lie without first attempting 


replevin. Mills v. Gore, 20 Pick. 
(Mass.) 28; Gibbens v. Peeler, 8 
Pick. (Mass.) 254. (2) But jurisdic- 


tion depending on this statute, deliv- 
ery of a deed cannot be compelled 
without showing that it is secreted 
or withheld so that it cannot be 
replevied. Travis v. Tyler, 
(Mass.) 146. (3) In the absence of 
statute personalty, except heirlooms 
and actionable writings, cannot be 
recovered in equity, although con- 
cealed and although defendant is in- 
solvent, Ireland vy. Loomis, 17 Oh. 
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damages would not afford complete redress.*7 Upon 
this principle, bills in equity have been sustained 
to recover heirlooms and similar articles the value 
of which is representative rather than intrinsic, 
and. therefore the loss of which cannot be com- 
pensated adequately in money.*® 


Cir. Ct. 37, 9 Oh. Cir. Dec. 398. 
47. Elliott v. Jones, (Del.) 101 A 


872. See also cases infra this sec- 
tion; and Specific Performance [36 
Cyc 557). 

mee Del.—Elliott v. Jones, 101 A 


Fla.—Bowes v. Hoeg, 15 Fla. 403. 
Pa.—Equitable é i 
190 Pa. 544, 42 A 1022, 70 AmSR 
644; McGowin y. Remington, 12 Pa. 
56, 51 AmD 584. 

S. C.—Hall v. Joiner, 1 S. GC. 186. 

Eng.—North v. Great Northern R. 
Co., 2 Giffard 64, 66 Reprint 28; Gib- 
son v. Ingo, 6 Hare 112, 31 EngCh 
112, 67 Reprint 1103; Dowling v. Bet- 
jemann, 2 Johns. & H. 544, 70 Re- 
print 1175; Somerset vy. Cookson, 3 
P. Wms. 390, 24 Reprint 1114; Mac- 
clesfield vy. Davis, 3 Ves. & B. 16, 35 
Reprint 385; Lowther vy. Lowther, 13 
Ves. Jr. 95, 33 Reprint 230; Nut- 
brown v. Thornton, 10 Ves. Jr. 160, 
32 Reprint 805; Lloyd v. Loaring, 6 
Ves. Jr. 773, 31 Reprint 1302; Fells 
v. Read, 3 -Ves. Jr. 70, 30 Reprint 
899. And see cases infra this note. 

[a] Subjects within rule. — (1) 
Wampum belts used by Indians to 
commemorate important events and 
to perpetuate the history of their 
race. Onondaga Nation v. Thacher, 
29 Misc. 428, 61 NYS 1027 [aff 53 
App. Div. 561, 65 NYS 1014 (aff 169 
N. Y. 584 mem, 62 NE 1098 mem)]. 
(2) Heirlooms. Pusey v. Pusey, 1 
Vern. Ch. 273, 23 Reprint 465; Mac- 
clesfield v. Davis, 3 Ves. & B. 16, 35 
Reprint 385. (3) Battle flags. Orbin 
v. Stevens, 13 Pa. Super. 591. (4) An 
altar piece, remarkable for a Greek 
inscription. Somerset v. Cookson, 2 
Eq. Cas. Abr. 164, 22 Reprint 140, 3 
P. Wms. 390, 24 Reprint 1114. (5) 
A silver tobacco box belonging to a 
club and by custom kept by its over- 
seer for the time being. Fells v. 
Read, 3 Ves. Jr. 70, 30 Reprint 899. 
(6) Dresses, Gecorations, ete, of a 
lodge of free masons, Lloyd v. Loar- 
ing, 6 Ves. Jr. 773, 31 Reprint 1302. 
(7) A certificate of registry of a 


ship. Gibson v. Ingo, 6 Hare 112, 
31 EngCh 112, 67 Reprint 1103. (8) 
Motion picture films. Raftery v. 


World Film Corp., 180 App. Div. 475, 
167 NYS 1027. 

{[b] Subjects not within rule.— 
(1) Books of a newspaper company 
containing the accounts and names 
of special subscribers have not such 
special value, and the remedy for 
their recovery is at law. Lawrence 
v. Times Printing Co., 90 Fed. 24. 
(2) Nor has a_ sealskin sack be- 
queathed by will, at least where the 


executor rather than the _ legatee 
seeks its recovery. Squires v. 
Howell, 483 WklyNCas (Pa.) 456. (3) 


Although certain chattels are as a 
rule necessary to the exercise of the 
franchises of a corporation, they 
cannot be recovered in equity with- 
out at least averring that their pos- 
session is essential to the exercise 
of the franchise. Keystone Electric 
Light, etc., Co. v. Peoples’ Electric 
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Evidence of indebtedness. Notes and bills of third 
persons may be recovered in equity by the persons 


entitled.*® : 
Stocks and bonds. 


idgnt ete., Co., 200 Pa. 366, 49 A 
951. 
[ec] An artist’s picture.—(1) A 


court of equity has jurisdiction to 
order the delivery up to an artist 
of a picture painted by himself, as 
having a _ special value, the legal 
remedy being inadequate. But where 
by the terms of an agreement an 
artist seeking the restitution of a 
picture had in effect put a fixed price 
upon it, and as damages would be 
an adequate remedy, there was no 
jurisdiction in a court of equity to 
interfere. Dowling v. Betjemann, 2 
Johns & H, 544, 70 Reprint 1175. (2) 
Drawings and sketches are within 
this rule. Lang v. Thacher, 48 App. 
Dive 313." O25N YS) 956: 

{d] Letters.—A bill in equity will 
lie to compel the delivery of letters 
to the person to whom they belong, 
because aside from questions of 
literary value they may: be the safe- 
guards of property and reputation. 
Evans v. Van Hall, Clarke (N. Y.) 
22; Dock y. Dock, 180 Pa. 14, 36 A 
411, 57 AmSR 617. Property rights 
in letters see Copyright and Literary 
Property § 18. 

{e] Muniments of title. — (1) 
Deeds and other instruments which 
are evidence of plaintiff's title have 
for that reason a peculiar value, and 
equity will compel their delivery. 
Folsom v. McCague, 29 Nebr. 124, 45 
NW 269; Bindseil v. Smith, 61 N. J. 
Eq. 646, 47 A 456; Stanton v. Mil- 
ler, 65 Barb. 58, 1 Thomps. & C. 23 
{rev on other grounds 58 N. Y. 192]; 
Hammond y. Morgan, 51 N. Y. Super. 
472 [rev on other grounds 101 N. Y. 
179, 4 NE 328]; Browne vy. Cochran, 


46 HowPr (N. Y.) 427; Equitable 
Trust Co. v. Garis, 190 Pa. 544, 42 
A 1022, 70 AmSR 644; Snoddy v. 


Finch, 30 S. C. Eq. 355, 70 AmD 216; 
Jackson v. Butler, 2 Atk. 306, 26 Re- 
print 587, 9 Mod. 297, 26 Reprint 
587. (2) Plaintiff and defendant 
compromised a disputed claim to 
public lands by agreeing that plain- 
tiff should make a homestead entry 
and place a deed to defendant for a 
portion of the land in escrow for 
delivery after final proof. Defendant 
before final proof obtained possession 
of the deed. It was held that plain- 
tiff’s grantor could maintain a bill to 
compel its return to the depositary. 
Paxton v. Danforth, 1 Wash. 120, 23 
P 805. (3) The grantee of a deed 
placed in escrow may compel a de- 
livery to him after the condition has 
been performed. Stanton y. Miller, 
65 Barb, 58, 1 Thomps. & C. 23 [rev 
on other grounds 58 N. Y. 192]. 
See also Escrows § 389. (4) A 
statute (Code c 138) rendering ef- 
fective the action of detinue does 
not oust the jurisdiction of equity 
to compel the delivery of title 
papers. Kelly vy. Lehigh Min., etce., 
Co., 98 Va. 405, 36 SE 511, 81 AmSR 
736. (5) But an action in equity to 
recover possession of a deed re- 
turned to the grantor for correction 
after delivery will not lie, plaintiff 
having an adequate remedy by an 
action in claim and delivery, or an 
action to determine adverse claims. 
Barkey v. Johnson, 90 Minn. 38, 95 
NW 583. (6) An heir was denied re- 


The rule applicable to ordi- 
nary chattels applies to municipal ®° and corporate 
bonds *! and stock,5? which cannot be recovered in 
equity, unless for some reason such stock or bonds 
have a special value apart from market value,°? 
or unless there are special equities to support the 
bill,°+ as where defendant is insolvent.°° 
tion of compelling delivery of certificates of stock 
must be distinguished from that of compelling, by 


EQUITY 


[$239] -e 


The ques- 


lief where he sought to recover in 
equity from a devisee the title 
papers of his ancestors merely upon 
the allegation that the will was void. 
Watson y. Bothwell, 11 Ala. 650. (7) 
Where a deed with other property 
had been delivered as indemnity to a 
surety, it was held that the remedy 
was at law after the surety was re- 
leased, the bill praying merely for 
the delivery of the deed and not for 


reconveyance. Surber y. McClintic, 
10 W. Va. 236. 
{f] Slaves.—(1) Bills for the de- 


livery of slaves, although no longer 
presenting questions of specific prac- 
tical interest, illustrate the principle 
stated in the text. Some cases hold 
that slave property was in its es- 
sence of such peculiar character that 
a bill in equity would lie for the de- 
livery of the slaves, without alleg- 
ing any special character or value in 
the particular slaves in controversy. 
Brown y. Goolsby, 34 Miss. 437; Hull 
v: Clark, 22 Miss. 187; Murphy v. 
Clark, 9 Miss. 221; Sims v. Shelton, 
DE SELCUL hd.) 222s 1bobos Vve..Grimke; 
16 ‘S:-C.. Eq. 1304; Young v. Burton, 
16 S. C. Eq. 255; Heyward v. Glover, 
LESh-Cs Mi, 58, 11. SCy Wg> 515; Mar- 
tin v. Fancher, 2 Humphr. (Tenn.) 
510; Loftin v. Espy, 4 Yerg. (Tenn.) 
84. (2) In others it was held that 
there was not in general any such 
peculiar character or value, and that 
the remedy at law was adequate. 
Bibb v. McKinley, 9 Port. (Ala.) 635; 
McLeroy v. McLeroy, 25 Ga. 100; 
Wright v. Wright, 2 Litt. (Ky.) 8; 
Bates v. Bates, 1 Miss. 356; Elling- 
ton v. Currie, 40 N. Cc. 21; Ingrams 
vi Terry, 9N, Col229 Marley vy, Har= 
ley, 6 S. C. Eq. 506; Rees v. Parish, 
6 S. GC. Eq. 56; Hale v. Clarkson, 23 
Gratt. (64 Va.) 42; Brent v. Peyton, 
1 Rob. (40 Va.) 604; Armstrong v. 
Huntons, 1 Rob. (40 Va.) 323; Parks 
v. Rucker, 5 Leigh (32 Va.) 149; 
Hardin v. Hardin, 2 Leigh (29 Va.) 
572. (3) But allegations that the 
slave in controversy was a family 
slave and that a strong attachment 
existed toward him was sufficient to 
ground equitable jurisdiction. Harde- 
man v. Sims, 3 Ala. 747; McRea v. 
Walker, 5 Miss. 455. (4) On allega- 
tions that defendants were without 
property and that there was danger 
of their removing slaves from the 
state the court sustained a bill to 
take possession of the slaves and 
hire them out pending the_ suit. 
Spendlove v. Spendlove, 1 N. C. 174. 

49. Clarke! (ive White, 12 Pet: 
(U. S.) 178, 9 L. ed. 1046; Scarbor- 
ough v. Scotten, 69 Md. 137, 14 A 
704, 9 AmSR 409; Bindseil v. Smith, 
61 N. J. Eq. 646, 47 A 456; Benson 
v. Keller, 37 Or. 120, 60 P 918. See 
also Beer vy. Landman, 88 Tex. 450, 
31 SW 805 (where relief was denied 
because complainant did not come 
with clean hands, the notes having 
been given as collateral for a gam- 
bling debt). 

50. Dumont vy. Fry, 12 Fed. 21; 
ven v. East Haddam Bank, 39 Conn. 
86. 


51. Sawyer v. Atchison, ete, R. 
Co., 129 Fed. 100, 68 CCA 602 [aff 
119 Fed. 252] (bonds of defunct cor- 
poration not dealt in on exchange); 
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specific performance or otherwise, the assignment or 
transfer of stock.°® 

Recovery of Real Property and Trial 
of Title. One relying on a legal title, who seeks 
only to recover possecsion of land held adversely, or 
whose rights are sufficiently protected by putting 
him in possession, has an adequate remedy at law 
by ejectment, writ of entry, or whatever possessory 
action prevails in the particular jurisdiction, and 
equity will not take jurisdiction for the sole pur- 
pose of restoring possession.*? 
versy involves merely the legal title to lands there 


Where the contro- 


Baagona v. Fraser, 157 Ala. 191, 47 

52. Lamb Knit-Goods Co. v. Lamb, 
119 Mich. 568, 78 NW 646; Edelman 
v. Latshaw, 159 Pa. 644, 28 A 475. / 

[a] Rule applied.—Where defend- 
ant had sold the stock belonging to 
plaintiff, the bill was dismissed, al- 
though defendant held other shares. 
of like character. Lamb Knit-Goods 
oo. v. Lamb, 119 Mich. 568, 78 NW 

53. Friedman v. Fraser, 157 Ala. 
191, 47. S 820; Equitable Trust Co: 
v. Garis, 190 Pa. 544, 42 A 1022, 70 
AmSR 644; Edelman y. Latshaw, 159 
Pa. 644, 28 A 475. 

54. Hill v. Rockingham Bank, 44 
N. H. 567. 

[a] Trusts.—Such a bill was sus- 
tained where the depositary of the 
certificate was held to be a trustee. 
ote v. Rockingham Bank, 44 N. H. 

55. Friedman y. Fraser, 157 Ala. 
191, 47 S 320. 

56. See Corporations § 1166. 

57. U. S.—Black vy. Jackson, 177 
U. S. 349, 20 SCt 648, 44 L. ed. 801; 
Lacassagne vy. Chapuis, 144 U. S. 119, 
12 SCt 659, 36 L. ed. 368; Smyth v. 
New Orleans Canal, ete. Co., 141 
U. S. 656, 12 SCt 113, 35 L. ed. 891 
[aff 34 Fed. 825]; Whitehead v. Shat- 
tuck, 71880 US: 146/112 S@uy 27euas4 
L. ed. 873; Lewis v. Cocks, 23 Wall. 
466, 23 L. ed. 70; Hipp v. Babin, 
19 How. 271, 15 L. ed. 633; Ringo 
v. Binns, 10 Pet. 269, 9 L. ed. 420; 
Preston vy. Tremble, 7 Cranch 453, 
3 L, ed. 369; Johnston y. Corson Gold 
Min. Co., 157 Fed. 145, 84 CCA 593, 
15 LRANS 1078; Hanley vy. Kansas, 
etc., Coal Co., 110 Fed. 62; McGuire 
vy. Pensacola City Co., 105 Fed. 677, 44 
CCA 670; Johnson v. Munday, 104 Fed. 
594, 44 CCA 64; Frey v. Willoughby, 
63 Fed. 865, 11 CCA 463; Sanders 
v. Devereux, 60 Fed. 311, 8 CCA 
629; Lanier v. Alison, 31 Fed. 100; 
Allen v. Halliday, 28 Fed. 261 [app 


'dism 140 U. S. 667 mem, 11 SCt 1015 


mem, 385 L. ed. 601 mem]; McAlpine 
v. Tourtelotte, 24 Fed. 69; Speigle v. 


Meredith, 22 F. Cas. No. 13,227, 4 
Biss. 120. 

Ala.—W. T. Smith Lumber Co. vy. 
Jernigan, 185 Ala. 125, 64 S 300, 


AnnCas1916C 654; Howison vy. Baird, 
138 Ala. 129, 35 S 62; Inglis v. Free- 
man, 137 Ala. 298, 34 S 394; Jordan 
Vv. Phillips, /étej~ Co:, 12620Ala. Abel, 
29 S 881; Belcher v. Scruggs, 125 
Ala. 336, 27 S 839; Brown v. Hunter, 
121 Ala. 210, 25 S 924; Cox v. Boyle- 
ston, 57 Ala. 270. 

Ark.—Land vy. May, 73 Ark. 415, 84 
SW 489; Cole v. Mettee, 65 Ark. 503, 
47 SW 407, 67 AmSR 945; Cloyes v. 
Keatts, 18 Ark. 19. 

Cal.—Ritchie v. Dorland, 6 Cal. 33; 
Ohm y: San Francisco, 3 Cal. Unrep. 
Cas. 314, 25 P 155. 

Fla.—Hughes v. Hannah, 89 Fla. 
365, 22.S 618. : 

Ill.— Porter vy. Armour, 241 Ill. 
145, 151, 89: NH 0366 -{cit .Cye]; 
Lomax v. Dore, 45 Ill. 379; Green v. 
Spring, 43 Ill. 280; Field v. Golconda, 
81-Tll. A. 165. 

Iowa.—Harrington y. Cubbage, 3 
Greene 307. 

Ky.—Payne vy. Riley, 4, Dana 38;” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is an adequate remedy at law and the ease is not 
one for the jurisdiction of a court of equity.°%. The 


Brown y. Brown, 1 Dana 39; Hinton 
v. Fox,’ 3 Witt.’ 380; Blanchard’ v. 
Kenton, 4 Bibb 451. , 

Me.—Frost v. Walls, 93 Me. 405, 
45 A 287; Robinson y. Robinson, 73 
MeMIL70.. 

Md.—Hecht vy. Colquhoun, 57 Md. 
563; Crook v. Brown, 11 Md. 158. 

Mass.—Woodman vy. Saltonstall, 7 
Cush. e1815., 

Mich.—Detroit, ete, Plank-Road 
Co. v. Oakland R. Co., 131 Mich. 663, 


92 NW 346; Pittman y. Burr, 79 
Mich. 539, 44 NW 951. 
Miss.—Thornton v. Natchez, 88 


Miss. 1, 41 S 498; Ross v. Barland, 
1 Miss. 489. 

Mo.—Odle v. Odle, 738 Mo. 289; 
Bobb v. Woodward, 42 Mo. 482; Jan- 
ney v. Spedden, 38 Mo. 395; Weston 
v. Fisher, (A.) 180 SW 10388... 

N. J.—Atty.-Gen. v. Central R. Co., 
68 N. J. Eq. 198, 59 A» 348 [aft 70 
N. J. Eq. 797, 66 A 418]; Mead v. 
Camfield, 11 N. J. Eq. 38; Miller v. 
English, 6 N. J..Eq. 304. 

N. M.—Lasswell v. Kitt, 11 N. M. 
459, 70 P 561. 

N. Y.—Kramer v. Amberg, 3 NYS 
240 [aff 53 Hun 427, 6 NYS 


303]. 
eee tyer v. Crawford, 13 Oh. 
Or.—Whitney Cos. Ltdiive #Smith, 
63 Or. 187, 126 P 1000; Love v. Mor- 


rill, 19 Or. 545,°24 P 916. 

Pa.—Chambersburg Borough School 
Dist. v. Hamilton Tp. School Dist., 
228 Pa. 119, 77 A 414; Wickham v. 
Taylor, 225 Pa. 246, 74 A 63; Wil- 
liams v. Fowler, 201 Pa. 336, 50 A 
969; Keystone Blectric Light, etce., 
Co. v. Peoples’ Plectric Light, etc., 
Co., 200 Pa. 366, 49 A 951; Leininger 
v. Summit Branch R. ‘Co., 180 Pa. 
287, 36 A 738; Saunders v. Racquet 
@lub, “270 “Pa. .265, «33 A’ 79:" Long's 
App 9a) ibated 714 “Boyd's: App. 3 
Walk. 473; Wagner v. Wagner, 60 
Pa. Super. 526; Marshall y. Penn- 
Sylvania Co., 44 Pa. Super. 68; Go- 
dino v. Kane, 26 Pa. Super. 596; 
Miles Land Co. y. Pennsylvania Coal 
Co., 20 Pa. Dist. 54; Wilson v. Cather, 
13 Pa. Dist. 731; Loughlin vy. Phila- 
delphia, ete., R. Co., 12 Pa. Dist. 772; 
Graver v. Otto, 23 Pa. Co, 227; Bus- 
sier v. Weekey, 18 Pa. Co. 83; Boyd 
v.) Reid; di) Chest. Cos) 19135 Farr» vy. 
Mullen, 5 LackLegN 318; Eberly v. 
Spatz, 21 LancLRey 259; Heiss v. 
-McCauley, 20 LancLRevy 409; Bentley 
v. Kenyon, 2 LuzLegObs 316; Kann v. 
Zacharias, 33 PittsbLegJ 408; Mar- 
shall v. Badger, 33 PittsbLegJ 339. 

R. I.—Rogers vy. Rogers, 17 R. I 
623, 24 A 46. 

Ss. C.—Butler. v.. Ardis, ‘7 S. C. Eq. 
60; Bussy v. McKie, 7 8. C. Eq. 23, 
16 AmD 628. 

W. Va.—Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 23 LRANS 775; Mc- 


Donald v. Jarvis, 64 W. Va. 62, 60 
SE 990, 181 AmSR 889; Freer v. 
Davis, 52 W. Va. 1, 48 SE 164, 94 


AmSR 910, 59 LRA 556; Carberry v. 
West Virginia, etc., R. Co., 44 W. Va. 
260, 28 SE 694; Jones v. Fox, 20 W. 
Va. 370. 

Wis.—Kilbourn Lodge No. 3, A. F. 
& A. M. v. Kilbourn, 74 Wis. 452, 43 
NW 168. 

[a] Application of rule—(1) A 
plaintiff, seeking to compel a de- 
fendant to convey to him, disclosed 
in his complaint that he already held 
the legal title. He was _ relegated to 
ejectment. Dalton v. Hamilton, 50 
Cal, 422. (2) A conveyed to B and 
B to plaintiff. Subsequently through 
collusion the deed from A to B was 
destroyed and A made a deed to C 
who in turn deeded to D. A bill to 
set aside the fraudulent deed was 
dismissed. Willet v. Overton, 2 Root 
(Conn.) 338, 1 AmD 72. (3) But this 
was in a state where by statute 
equity jurisdiction is prohibited 
when a remedy exists at law. See 
supra § 14. (4) The purchaser of 
land witn- an outstanding lease 
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thereon in the possession of a tenant 
of the grantor has an adequate rem- 
edy at law, either by ejectment or 
forcible detainer, to test the right 
of possession and the validity of 
such lease. Whitham v. Lehmer, 22 
Okl. 627, 98 P 351. (5) Where a deed 
retains a life estate in the grantors, 
with free use and possession of the 
property, the law gives them a com- 
plete remedy for the recovery of the 
possession, and equity will not en- 
tertain bills for that purpose. Mc- 
Donald v. Jarvis, 64 W. Va. 62, 60 SE 
990, 181 AmSR 889. (6) Where a 
mortgage does not pass the legal 
title, a grantor in a deed absolute in 
form but given as security may re- 
cover in ejectment from the grantee 
wrongfully in possession, and there- 
fore cannot resort to equity. Endel 
v. Walls, 16 Fla. 786. (7) A statute 
(L. [1883] ce 43) provided that one 
in possession claiming an estate of 
freehold or an unexpired term of not 
less than ten years might maintain a 
bill in equity against an adverse 
claimant. Plaintiff had conveyed 
land to himself for life with remain- 
der to defendant, with a condition 
avoiding the deed if defendant should 
neglect suitably to support plaintiff. 
Plaintiff filed a bill to annul the deed 
for a breach of condition. It was 
held that the statute did not confer 
jurisdiction in equity in cases where 
the law was adequate, and that the 
law permitted an action for a re- 
mainder in fee expectant upon a life 
estate. Walker v. Walker, 63 N. H. 
321, 56 AmR 514. (8) A remainder- 
man may not proceed in equity 
against a life tenant to adjudicate 
title; the remedy is at law against 
the adverse claimants of the remain- 
der. Preston v. Smith, 26 Fed. 884. 
(9) Although it is well settled that 
equity will restrain a railroad com- 
pany from entering on the lands of a 
property owner under the right of 
eminent domain until the damages 
are secured by a bond, the court has 
no jurisdiction to restrain an entry 
made by the company, where there 
is a substantial dispute as to the 
claimant’s ownership of the land and 
where the railroad gives evidence 
supporting ownership in itself. 
Loughlin v. Philadelphia, etc., R. Co., 
12 Pa. Dist. 772. 

{b] Possession of a tax title does 
not necessarily prevent one from re- 
lying on an equitable title, and com- 
pel him to seek a remedy at law. It 
is when it appears upon his case in 
equity that he has such remedy that 
the court of chancery should remit 
him to it. La Coss v. Wadsworth, 
56 Mich. 421, 428, 23 NW 75 (where 
the court said: “The officers con- 
nected with the administration of 
tax laws are so wanting in care and 
particularity in the performance of 
their duties that tax titles are more 
relied upon as supports to other 
titles than as independent and un- 
doubted titles in themselves; and no 
court of equity would for a moment 
consider the proposition that a party 
having a good equitable case should 
be turned out of court because it ap- 
peared that he had a tax title which, 
if valid, would support a remedy at 


58. U. S.—Lacassagne vy. Chapuis, 
WAAC US 119 12) SCi 659 a38tuiiy ed: 
368; Northern Pac. R. Co. y. Am- 
acker, 49 Fed. 529, 1 CCA 345; Har- 
land y. Bankers’, ete., Tel. Co., 32 
Fed. 305. 

Ala.—Gulf Red Cedar Lumber Co. 
v. Crenshaw, 148 Ala. 343, 42 S 564; 
Inglis v. Freeman, 137 Ala. 298, 34 
S 394; Jordan v. Phillips, etc., Co., 
126 Ala. 561, 29 S. 831. 

Ark.—Cole v. Mette, 65 Ark. 503, 47 
SW 407, 67 AmSR 945. 

Fla.—Byrne v. Brown, 40 Fla. 109, 
23 S827 


Ill.—Hartford First Cong. Church 
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rule is applied where the issue to be tried is one 
that could be raised in ejectment,®® as where the 


v. Page, 257 Ill. 472, 100 NE 975; 
Paine v. Doughty, 251 Ill. 396, 96 NE 


212; Porter v. Armour, 241 Ill. 145, 
89 NE 356; Fletcher vy. Root, 240 Ill. 
429, 88 NE 987; Toledo, etc., R. Co. 
Vee St. eVouis, ete.,6 RavGo.,- 20 Sects 
623, 70 NE 715. 

Mich.—Rogers vy. Schram, 161 
Mich. 278, 126 NW 423; Shaw v. 


Chambers, 48 Mich. 355, 12 NW 486. 

N. J.—Smith vy. Morrow, 84 N. J. 
Eq. 395, 98 A 695; Thropp v. Public 
Service Hlectric Co., 84 N. J. Eq. 144, 
93 A 698. 

N. Y.—Tonnele v. Wetmore, 195 
N. Y. 436, 88 NE 1068 [rev 124 App. 
Div. 686, 109 NYS 349]; Chipman v. 
PE one 63 N. Y. 221 [aff 4 Hun 


Oh.—Tudor Boiler Mfg. Co. y, I. 
Greenwald Co., 26 Oh. Cir. Ct. 556. 

Or.—Nolan y. Cook, 81 Or. 287, 158 
P 810; Hume vy. Burns, 50 Or. 124, 
20 P 1009; Small v. Lutz, 34 Or. 131, 
Dose 529505 Saban 78 

Pa.—Sears v. Scranton Trust Co., 
228 Pa. 126, 77 A 428, 20 AnnCas 
1145; Chambersburg Borough School 
Dist. v. Hamilton Tp. School Dist., 
228 Pa, 119, 77 A 414; Rice v. Ruckle, 
225 Pa. 231, 72 A 28; O’Neil v. Me- 
Keesport, 201 Pa. 386, 50 A 920; Mar- 
shall v. Pennsylvania Co., 44 Pa. 
Super. 68; Pennsylvania Coal, ete., 
Co, v. Jones, 30 Pa. Super. 358; Wil- 
son v. Cather, 13 Pa. Dist. 781. 

S. D.—Byrne v. McKeachie, 29 S. 
D. 476, 1837 NW 348. 

Vt.—Watkins y. Childs, 79 Vt. 234, 
65 A 81. ; 

Va.—Cumbee v. Ritter, 123 Va. 448, 
96 SE 747. 

_W. Va.—Williamson y. Wayland 
@il,, sete.;.Co.,, 79) WW. Wa. 7545192) SE 
424; Harman y. Lambert, 76 W. Va. 
370, 85 SE 660; Lockwood v. Carter’ 
Oil Co. (13 W, {Via A%5, -80) SE) 13d/4- 
52 LRANS 765; Burns v. Mearns, 44 
W. Va. 744, 30 SE 112. 

Any eps Raine v. Kennen, 38 Wis. 

“A court of equity has no juris- 
diction to settle the title and bounds 
of, lands between adverse claimants, 
unless the plaintiff has some equity 
against the party claiming adversely 
to him.” Lang v. Jones, 5 Leigh (32 
Va.) 192 [quot Freer v. Davis, 52 W. 
Va. 1, 6, 43 SE 164, 94 AmSR 895, 
59, LRA, 556]. 

“It is not the business of equity 
to try titles, and put one party out 
and another in.’ Frost v. Walls, 93 
Me. 405, 412, 45 A 287 [quot Watkius 
v. Childs, 79 Vt. 234, 236, 65 A 81]. 

[a] Construction of deeds.—Equity 
will not entertain jurisdiction of a 
bill to construe a deed, where only 
legal titles are involved. Seeley wv. 
Baldwin, 185 Ill. 211, 56 NE 1075; 
Poage v. Bell, 3 Rand. (24 Va.) 586. 

[b] Whether the legal title to 
lands concurs with one chain of con- 
veyances or another is for a court of 
law rather than of equity. Crooks 
v. Whitford, 40 Mich. 599. 

[ec] Title to money awarded for 
land taken by eminent domain may 
be determined by a court of equity 
in a proper case, Since title to the 
land is not the subject of the suit. 


Gardiner v. Baltimore, 96 Md. 361, 
54 A 85. 
59. U. S.—New Jersey, etc., Land, 


ete., Co. v. Gardner-Lacy Lumber Co., 
161 Fed. 768 [rev on other grounds 
178 Fed. 772, 102 CCA 229], 

Ala.—Gulf Red Cedar Lumber Co. 
vy. Crenshaw, 148 Ala. 343, 42 S 564. 

D. C.—Peck v. Haley, 21 App. 224. 

Mich.—Moody v. Macomber, 158 
Mich. 209, 122 NW 517, 120 NW 358; 
Nicholls vy. Boyne City Lumber Co 
157 Mich. 234, 121 NW 742. 


Mo.—Weston vy. Fisher, (A.) 180 
SW 1038 [transf 264 Mo. 250, 174 
SW 372]. 

N. M.—Lasswell v. Kitt, 11 N. M. 


459, 70 P 561. 


Pa.—Goss v. Spencer, 245 Pa. 12, 


64 [21 C2T.] 


title depends upon whether or not a deed was deliv- 
~ ered,®° or upon the sufficiency of a description.®* It 
is also invoked where the legal title depends upon 
construction of a will, the jurisdiction of equity 
in such eases not extending to the determination 
of legal title created by will, unencumbered by 
Even where one of the parties is already 
fortified by judgment in ejectment, another action 
in ejectment, rather than in equity, must be resorted 
to in order to obtain possession, where another 
The courts have also refused 
to entertain bills requiring the trial of titles which | 


irusts.o- 


action is available.® 


91 A 215; Llewellyn v. Sunnyside 
Coal Co., 224 Pa. 66, 73 A 198; Wil- 
eee v. Fowler, 201 Pa. 336, 50 A 
969. 

And see cases infra notes 60, 61. 

[a] Partition proceedings as cloud 
on title-—A bill in equity to declare 
partition proceedings and a_e sale 
thereunder fraudulent and void, and 
to require the purchasers at the sale 
to deliver up their deed for cancel- 
lation, raises merely a question of 
title to land, and the remedy, if any, 
is by ejectment, as the purchasers 
cannot be said to hold a deed which 
is only in the nature of a cloud upon 
the title of complainants. Wickham 
v. Taylor, 225 Pa. 246, 74 A 63. 

[b] ‘The title and right to posses- 
sion of a tunnel, under the surface 
of land which a person other than 
the owner of the surface claims to 
have acquired by adverse possession, 
should be determined by an action 
of ejectment, and not by a suit in 


equity. Condict v. Brie R. Co., 80 
N. J. Eq. 519, 85 A. 612. 
[c] BRemoval of street railroad 


switch.—An abutting owner owning 
the title to the center of the street 
eannot maintain a suit in equity to 
“compel the removal of a street rail- 
road switch from the street, on the 
theory that the switch was laid in 
the street without authority, since, 
if such is the fact, complainant has 
an adequate remedy at law by ejJect- 
ment. St. Columba’s Church  v. 
North Jersey, St. R. Co. (N.S. Ch.) 
70 A 692. 

60. Pratt v. Pond, 5 Allen (Mass.) 
59; Woodward v. Woodward, 8 N. J. 
Eq. 127 [aff 8 N. J. Eq. 779]; Murphy 
v. Mintzer, 31 Pa. Co. 241. 

61. McAlpine v. ‘Tourtelotte, 24 
Fed. 69; Gamble v. Voll, 15 Cal. 507. 

[a] Where plaintiff’s legal title is 
doubtful because of uncertainty in 
the identity and location of land 
claimed by him, his remedy is by 
ejectment, whether in or out of pos- 
session, and not by a bill to remove 
a cloud from title; equity having no 


jurisdiction in such case. Harman 
v: Lambert, 76 W. Va. 370, 85 SE 
660. 

62. D. C.—Hasler y. Williams, 34 
App. 319. 


Hawaii.—Paiko v. Boeynaems, 21 
Hawaii 196; Charman y. Charman, 18 
Hawaii 415. ‘ 

Miss.—Ragland v. Green, 22 Miss. 


194. 
N. J.—Hoe v. Hoe, 84 N. J. Eq. 
401, 93 A 882; Hayday v. Hayday, 


KCChpi son Ay 3735> Torrey v.- Torrey, 
55 N. J. Eq. 410, 36 A 1084. 

N. Y.—Mellen v. Mellen, 139 N. Y. 
210, 34 NE 925; Dill v. Wisner, 88 
N. Y. 153; Bailey v. Briggs, 56 N. Y. 
407; Whitney v. Whitney, 63 Hun 
59, 18 NYS 3; Onderdonk v. Mott, 
34 Barb..106; Bowers v. Smith, 10 
Paige 193. 

“The jurisdiction exercised by 
courts of equity in construing de- 
vises of lands is incidental to its 
general jurisdiction over trusts and 
the performance or enforcement of 
trusts, either express or implied.” 
Torrey v. Torrey, 55 N. J. Eq. 410, 
ae A 1084, See Wills [40 Cye 


[a] Rule applied.—An action for 


EQUITY 
| 
| equity.® 
| 


the construction of a clause of a will 
which concededly gives a life estate 
to a devisee, the only question being 
as to the disposition of the remain- 
der, cannot be maintained by the 
heirs at law, since the question of 
title can be decided upon the death 
of the life tenant by ejectment and 
no equitable question can arise; the 
court should not be asked to decide 
the title at a time when plaintiffs 
were concededly not entitled to pos- 
session. Marlett v. Marlett, 14 Hun 
GNISYa Moles ; 

63. Lacassagne vy. Chapuis, 144 
WU. Sy) 119, 12 SCt 659,736) kL. ed» 368; 
Morgan v. Lehman, 92 Ala. 440, 9 S 


314; Williams v. Rhodes, 33 Miss. 
137. 
[a] A second action in ejectment 


is necessary (1) where one action is 
not conclusive (Morgan y. Lehman, 
92 Ala. 440, 9 S 314), or (2) where 
plaintiff was evicted under a judg- 
ment in an action to which he was 
not a party (Lacassagne vy. Chapuis, 
144, U.S, 9119, 12 SCt.659, 3651. ed, 
368). (3) A bill was dismissed where 
defendant had succeeded in eject- 
ment by showing fraud in procuring 
the patent under which plaintiff de- 
rived title. Williams y. Rhodes, 33 
Miss. 187. 

[b] A bill was sustained where 
defendant reéntered and expelled 
plaintiff after having been evicted 
under a judgment in ejectment in 
plaintiff's favor. Romero v. Mufios, 
1 N. M. 314. 

64. Seeley v. Baldwin, 185 Ill. 211, 
56 NE 1075; Scanlin v. Conshohocken 
Borough, 209 Pa. 48, 58 A 122; O’Neil 
v. McKeesport, 201 Pa. 386, 50 A 
920; Godino v. Kane, 26 Pa. Super. 
596; Burns v. Mearns, 44 W. Va. 744, 
30 SE 112. ; 

{a] Tllustrations. — (1) A bill 
seeking a sale of lands devised in 
trust was dismissed when the ques- 
tion involved was the validity of a 
prior sale to defendant. Cowmans 
v. Colquhoun, 60 Md. 127. (2) A 
purchaser of land cannot have re- 
lief against the vendor on the ground 
of failure of title until the title has 
been tried at law. Waddell v. Beach, 
9 N. J. Eq. 793; Steed v. Baker, 13 
Gratt. (54 Va.) 380. (38) Equity has 
no jurisdiction over a claim for dam- 
ages for failure to afford surface 
support, where the suit involves a 
dispute as to the title to the coal. 
Guzzi v. Delaware, etc., Co., 61 Pa. 
Super. 48, 58. 

[b] Title to easement.—A court 
of equity will not assume jurisdic- 
tion to try a controverted legal title 
to an easement of way. Burrell v. 
Middleton, 72 N. J. Hq. 774, 65 A 
978 [aff 73 N. J. Eq. 741, 70 A 1100]; 
Todd v. Staats, 60 N. J. Eq. 507, 46 


A 645. 
Mobile, 135 


65. Ala.—Turner vy. 
Alay 73,1 33.S) 132. 

: Fla. Freeman y. Timanus, 12 Fla. 
93. 


Pa eamomer cn v. Williams, Walk. 
il 


Va.—Manchester Cotton Mills v. 
Manchester, 25 Gratt. (66 Va.) 825. 

Wis.—Rogers. v. Cross, 3 Pinn. 36, 
3 Chandl. 34. 

[a] Application of rule.—Plaintiff 
in ejectment claimed title by patent 


CC, aa 
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might be tried at law, where the object was other 
than the recovery of possession.®°* On the same prin- 
ciple the court will not restrain proceedings in eject- 
ynent on a bill setting up matter available in de- 
fense in the ejectment suit and no supervening 
The general rule applies where the party 
in possession traces title through a void convey- 
ance,®* even where the invalidity is due to fraud,” 
and also where the conveyance is based on void ju- 
dicial proceedings, and restitution of possession is 
the only relief sought, or all that is essential to 
plaintiff’s protcction,®® at least where the invalid- 


from the United States issued in 
1861, and defendants under a tax 
sale in 1840 followed by twenty 
years’ adverse possession. Defend- 
ants in ejectment filed a bill to re- 
strain plaintiff from using his 
patent on the ejectment trial and to 
compel a conveyance. It was held 
that defendant’s possession, if avail- 
able at all, was available in defense 
of the ejectment, and the bill was 
Ci retssea. Wells v. Lammey, 88 Ill. 

[b] Equitable titlee—One may 
maintain a bill to enforce an equita- 
ble title although a defense might 
be made at law on the same ground. 
Massenburg v. Denison, 71 Fed. 618, 
18 CCA .280. 

66. Smythe v. New Orleans Canal, 
etc., Co., 34 Fed. 825; Chamberlain 
v. Marshall, 8 Fed. 398; Wilkinson 
v. Wilkinson, 129 Ala. 279, 30 S 578; 


Campbell v. Campbell, 57 Wis. 288, 
15 NW 138. 
67. U. S.—McGuire vy. Pensacola 


City Co., 105 Fed. 677, 44 CCA 670; 
Morrison y. Marker, 93 Fed. 692. 


Fla.—Ropes y. Jenerson, 45 Fla. 
556, 34 S 955, 110 AmSR 79. 
Iowa.—Hogueland y. Arts, 113 


Iowa 634, 85 NW 818. 
Mass.—Thayer v. Smith, 9 Metce. 


469. 
Pa.—Holtz vy. Borgmann, 6 Pa. 
Dist. 217. 


“In no decided case where the only 
question involved was one of dis- 
puted title, and right of possession, 
and no question of multiplicity of 
suits, or of diverse interests of sev- 
eral parties, or of complications aris- 
ing out of the subject-matter, arose, 
has it ever been held that equity 
had jurisdiction to determine the 
rights of adverse claimants to land 
on a mere allegation of fraud as to 
link in the chain of title when there 
was no other complication either as 


to parties or subject-matter.” Cham- 
bersburg Berough School Dist. v. 
Hamilton Tp. School Dist., 228 Pa. 


119, 2255 77 A 414, 

[a] Fraudulent conveyances.—‘If 
the conveyance sought to be set 
aside was fraudulent, it was void as 
to creditors, and the complainant by 
his purchase acquired the legal title, 
and has a plain, adequate and com- 
plete remedy at law.” Ropes v. Jen- 
erson, 45 Mla. 556, 558, 34 S 955, 110 
AmSR 79. 

Concurrent jurisdiction in cases of 
fraud see infra §§ 83, 84. 

68. U. S—McGuire v. Pensacola 
City Co., .105>Ped:.. 677, 44 JCCA 670 
Hiffert v. Craps, 58 Fed. 470, 7 CCA 
319; Jenkins v. Hannan, 26 Fed. 657. 

Ala.—Watts v. Fraser, 80 Ala. 186. 


Minn.—Bolles y. Carli, 12 Minn. 
1138. 
Mo.—Benton Couuty v. Morgan, 


163 Mo. 661, 64 SW 119; Janney v. 
Spedden, 388 Mo. 395. 

R. I.—McCudden vy. Wheeler, etce., 
Mie +FCo. 23 pReod. F523, iBily Aveaee 

W. Va.—Gilkeson vy. Smith, 5 W. 
Va. 128. 

{a] Judicial sales. — A judicial 
sale will not be restrained where it 
would be void against plaintiffs, not 
parties to the proceedings, and could 
not be made the basis of a title ad- 
verse to them. Rea v. Longstreet, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ity appears on the face of the proceedings.®® 
bill for possession will not be sustained even upon 
an equitable title against one in possession without 
title, or under an adverse claim and not subject 
to the equity, the remedy in such ease being for 
the equitable owner to clothe himself with the legal 
title and then proceed at law.7° - But the rule is 
otherwise where defendant is subject to the equity, 
even though ejectment may be maintained on an 
The essential adequacy of the 
legal remedy creates the restriction on equitable 
jurisdiction, and not primarily the nature of the 
Equity will therefore try 
titles," or decree the delivery of possession of 
lands,”* in many cases where equitable jurisdic- 
tion exists on‘other grounds, and such action is 
incidental to a complete adjudication of the con- 


equitable title.“ 


issue or of the relief. 


54 Ala. 291; Modisett v. Kalamazoo 
Nat. Bank, 23 Tex. Civ. A. 589, 56 
SW 1007. 

{b] Tax sales.—Where lands were 
sold at tax sale under a void warrant 
it was neld that the owner’s remedy 
was to redeem under the statute, and 
not by bill in equity against the pur- 


chaser for a reconveyance. Adams 
v. Castle, 30 Conn. 404. 
69. Tyson v. Brown, 64 Ala. 244; 


McClanahan y. West, 100 Mo. 309, 13 
SW _ 674. 

70. Frost v. Spitley, 121 U. S. 552, 
7 SCt 1129, 30-L. ed. 1010; Fussell 
vii Grege, 113, U.5S. 1550, 5 SCt 631, 28 
L. ed. 993 [aff 8 Fed. 384]; Cosmos 
Exploration Co. v. Gray Hagle Oil 
Co., 112 Fed. 4, 50 CCA 79, 61 LRA 
ZaOM ate 1190) Ws 1S 5 301,7316; 23.58SCt 
692, 24 SCt 860, 47 L. ed. 1064]; Mor- 
rison v. Marker, 93 Fed. 692; Inde- 
pendence Church of Christ v. Re- 
organized Church of Jesus Christ, 
ete. Om Weal 179), LL 7ieCECAs 387 "Pell 
v. Lander, 8 B. Mon. (Ky.) 554; Jas- 
per v. Quarles, Hard. (Ky.) 461; Hay- 
thorn vy. Margerem, 7 N. J. Eq. 324; 
Morrison y. Balkins, 6 Oh. Dec. (Re- 
print) 882, 8 AmLRec 577. 

[a] Bule applied.—The holder of 
an equitable title cannot maintain a 
bill to declare defendant’s title void 
and to restrain the digging of ore 
on the land, without showing that 
the holder of the legal title refused 
to join plaintiff in enforcing «the 
legal remedy. Jones vy. Snapp, 1 
Tenn. Cas. 56, Thomps, Cas. 82. 


71. Church’s App., (Pa.) 7 A 751. 

72. Ala.—Gulf Red Cedar Lumber 
Co. v. Crenshaw, 148 Ala. 3438, 42 S 
564. 

Hi Noledoy seter hk. i COn View toils 
Louis, ete, R. Co., 208 Ill. 623, 70 
NE 715. 

Mass.—O’Brien vy. Murphy, 189 
Mass. 353, 75 NE 700 

Mich.—Moody v. Macomber, 158 


Mich. 209, 122 NW 517. 

ING de Oranen vy. Conklin alow INd rs 
Eq. 346, 22 AmD 519. 

N. Y.—Shumway v. Shumway, 42 
N. Y. 143 [aff 1 Lans. 474] (hold- 
ing that not only the possession but 
the whole title to real property may 
be determined in an equitable ac- 
tion). 

G@—=Grifiin' v. Carter, 40° N.C. 


413. 

Or.—Love v. Morrill, 19 Or. 545, 24 
P 916. 

Va.—Cumbee v. Ritter, 123 Va. 448, 
96 SE 747. : 

Wee Va—Carberry .v.. West -Vir- 
Zinia,, etc... R, .Co., 44 “W.Va. 260, 
28 SH 694. é 

See also Quieting Title [32 Cyc 


1308 et seq]. 

“Courts of equity have at least 
concurrent jurisdiction with courts 
of law to adjudicate title to land.” 
O’Brien y. Murphy, 189 Mass. 353, 75 
NE 700. : ; 

“The court also deals with title 
to land with caution. But in a clear 


-[21 C. J.+5] 


EQUITY 
A 


troversy."4 


case it decides as to rights to real 
estate as well as other property.” 
oe v. Johnson, (Del.) 102 A 782, 
783. . 

[a] Mlustrations—(1) If plain- 
tiff’'s right to equitable relief de- 
pends on his having a good legal 
title, equity will determine whether 
he has disclosed such title. Griffin 
v. Carter; 40 WN. C. 413. "@2) ‘An ae- 
tion may be maintained in equity to 
determine the validity of a _ deed, 
and to recover possession of real 


property. Shumway v. Shumway, 42 
N. Y. 148 [aff 1 Lans. 474]. 
73. U. S.—Johnston vi Corson 


Gold Min. Co., 157 Fed, 145, 84 CCA 
593, 15 LRANS 1078; Kilgore v. Nor- 
man, 119 Fed. 1006 [aff 120 Fed. 1020 
mem, 56 CCA 683 mem]. 

Fla.—Byrne v. Brown, 40 Fila. 109, 
288 “3iT! 

5 So mee v. Faircloth, 

72. 

I1].— Porter vy. Armour, 241 Ill. 145, 
89 NE 356; Gunning v. Sorg, 113 Ill. 
A. 332 [aff 214 Ill. 616, 73 NE 870]. 

Ky.—Turner v. Newman, 39 SW 
504, 19 KyL 231. 

[a] Dlustrations.—(1) Equity has 
jurisdiction of a _ bill to _ recover 
jands fraudulently conveyed to de- 
fendant by plaintiff's attorney in 
fact, jurisdiction existing to avoid 
and cancel such deed. Kilgore v. 
Norman, 119 Fed. 1006 [aff 120 Fed. 
1020, 56 CCA 683]. (2) Jurisdiction 
being founded on the cancellation 
of a title bond, recovery was like- 
wise given for the land. Turner v. 
Newman, 39 SW 504, 19 KyL 231. 
(3) Although an equitable title will 
support ejectment, plaintiff clothed 
with such title may proceed in 
equity to compel a _ conveyance and 
for possession. Jordan v. Faircloth, 
27 Ga. 372. (4) Plaintiff’ sought an 
injunction to prevent defendants 
from tearing up railroad tracks on 
certain land, from selling coal there- 
from, and from interfering with 
plaintiff's taking possession. There 
was a demurrer to so much of the 
pill as sought to restrain defendant 
from interfering with plaintiff's tak- 
ing possession, but the demurrer was 
overruled on the ground that equity 
would grant complete relief. New 
York, etc. Coal Co. v. Spencer, 3 
LackLegN (Pa.) 286. y 

Retention of jurisdiction to afford 
complete relief see infra §§ 117-129. 

74, See cases supra note 73. See 
also infra § 125. ; 

75. Johnston vy. Corson Gold Min. 
Co., 157 Fed. 145, 15 LRANS 1078, 
84 CCA 593; U. S. Mining Co, v. Law- 
son, 115 Fed. 1005. 

Fiske CINEWO Ay. AeKeliastonny GPO, tS 
349, 20 SCt 648, 44 L. ed. 801; Kellar 
v. Craig, 126 Fed. 630, 61 CCA 366 
(oil lease); U. S. Mining Co. v. Law- 
son, 115 Fed, 1005; Cosmos Explora- 
tion Co. v. Gray Eagle Oil Co., 112 
Fed. 4, 50 CCA 79, 61 LRA 230 [aff 
1908 Uc ee Uleroloe 2s SO O98, 24 


27 Ga. 
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To have this effect, however, the equit- 
able relief must be something more than simply in 
aid of a legal action or during its pendency.” 
equity to an injunction against trespass or waste 
will not confer jurisdiction to try legal titles where 
plaintiff is out of possession, and therefore can try 
his title at law.*® 
cannot maintain against a defendant in possession 
a bill to quiet title and remove a cloud, but must 
first establish his title at law.*7 
tiff is in possession and therefore precluded from 
bringing ejectment, equity has jurisdiction to quiet 
title and to remove a cloud.*® 
conferred, contrary to the general rule, by the in- 
solveney of defendant,’® or the existence of a dis- 
puted boundary,®® or the fact that liens are in- 


The 


A plaintiff out of possession 
But where plain- 


Jurisdiction is not 


SCt 860, 47 L. ed. 1064]. Contra Big 
Six Dev. Co. v. Mitchell, 138 Fed. 279, 
70 CCA 569, 1 LRANS 332 [certiorari 
deny 199) (Us S15 '6062 26 SSCte 7465nb0 
L. ed. 330, and crit and lim John- 
ston vy. Corson Gold Min. Co., 157 
1078] 145, 84 CCA 593, 15 LRANS 

“To draw the question of title into 
this court upon a merely collateral 
matter, such as the preservation of 
the property pending the litigation, 
would be an usurpation of authority. 
... Regularly the law action should 
be brought before application is 
made for an injunction, and that fact 
should be avetred in the bill; but’ 
where that has been omitted through 
mistake or inadvertence, the rule has 
been, so far, relaxed to admit of the 
bringing of such suit after the filing 
of the bill, the plaintiff being put 
upon terms of commencing the suit 
within a short time and prosecuting 
it with diligence.’ Stevens y. Wil- 
liams, 5 MorrMin&LeadIrrCas 449, 
452, 453 [quot U. S. Mining Co. v. 
Lawson, 115 Fed. 1005, 1008]. 

[a] “In the federal courts, at 
least, it is common practice to pro- 
ceed in equity for an injunction to 
preserve real property pending legal 
proceedings for the determination of 
the title. Erhardt vy. Boaro, 113 U. S. 
D2, a DAS4 ON SCLY 560728" dened nianae 
Waterloo Min. Co. v. Doe, 82 Fed. 
45, 49, 27 CCA 50; St. Louis’ Min: 
etc., Co. v. Montana Min. Co., 58 Fed. 
129; Stevens vy. Williams, 5 MorrMin 
&LeadIrrCas 449. In all of these 
cases injunctions were sought to re- 
strain trespasses upon mines.” U. S. 
NS Co. v. Lawson, 115 Fed. 1005, 

77. Wrost v. Spitley, 121 U. S. 552, 
MesCG Al2 9 30 ai eds 101 Ose Seucye 
Wilson, 118 U. S. 86, 6 SCt 991, 30 L. 
ed. 110; Johnston y. Corson Gold Min. 
Cos; 157° Fed. 145, 84 CCA .593, 15 
LRANS 1078 (reviewing cases); Mor- 
rison v. Marker, 93 Fed. 692. Contra 
Big Six Dev. Co. v. Mitchell, 138 Fed. 
279, 70 CCA 569, 1 LRANS 332 [cer- 
tiorari den 199 U. S. 606, 26 SCt 746, 
50 L. ed. 330, and crit and lim John- 


ston v. Corson Gold Min. Co., 157 
Fed. 145, 84 CCA 593, 15 LRANS 
1078]. See also Quieting Title [32 


Cyc 1308, 1335]. 
Steinman y. Vicars, 99 Va. 
39 SH Kane v. Virginia 
Coal, etc., OT Vita Bo 20h mr Sonn re 
627; Virginia Coal, etc., Co. v. Kelly, 
93 Va. 332, 24 SE 1020. See also 
Quieting Title [32 Cyc 1309, 
URBTE 

Ton Black avs Jacksont. Iie Uses. 
349, 20 SCt 648, 44 L. ed. 801; Hume 
Vo Burns, 150 Ore 124, 690)-P 1009: 

80. Ky.—Walker vy. Leslie, 90 Ky. 
642, 14 SW 682, 12 KyL 581; Nether- 
cutt v. Bates, 9 Ky. Op. 423. 

Mich.—Nicholls v. W. H. White 
Go., 157 Mich. 238, 12% NW _ 7433 
Nicholls v. Boyne City Lumber Co., 
157 Mich, 234, 121 NW 742; Cullen 


66 [21¢.3.] 


volved.* 


v. Ksiaszkiewicz, 154 Mich. 627, 118 
NW 496; Dolan vy. Smith, 147 Mich. 
276, 110 NW 932; Kilgannon v. Jenk- 


inson, 51 Mich. 240, 16 NW. 390; 
Wykes v. Ringleberg, 49 Mich. 567, 
14 NW 498. 


3 So ree v. Morrill, 19 Or. 545, 24 

Vt.—Watkins y. Childs, 79 Vt. 234, 
65 A 81. 

W. Va.—Harman vy. Lambert, 76 
W. Va. 370, 85 SE 660; Lockwood 
way Carter [Oil sco, G3 Ws 2 Vase 75, 
80 SE 814, 52 LRANS 765; Freer v. 
Davis, 52 W. Va. 1, 43 SH 164, 94 
AmSR 895,°59 LRA 556; Burns vy. 
Mearns, 44 W. Va. 744, 30 SE 112; 
Watson v. Ferrell, 34 W. Va. 406, 
12 SE 724; Cresap v. Kemble, 26 W. 
Va. 603. 

[a] In Oregon (1) under Code 
§§ 506, 507, allowing a suit in equity 
to determine disputed boundary lines 
between adjoining landowners, the 
court has no jurisdiction to deter- 
mine the title to land. Miner v. 
Caples, 23 Or. 303, 316P 655; Multno- 
mah County School Dist. No. 70 v. 
Price 2s OL 294,81) Odds ESINe) Ve 
Brigham, 23 Or. 262, 31 P 601, 18 
LRA 361. (2) “Equity has no juris- 
diction to say which of two lines is 
meant by a description in a deed, for 
this would be determining the title 
to the land between them.’ Nolan 
Va COOk, 81. Or. 28 %5- 290; 158) S10. 

81. Cole v. Mette, 65 Ark. 503, 47 
SW 407, 67 AmSR 945, 

[a] Rule applied. — “It. avails 
nothing that in such a contest the 
owner of one legal title undertakes 
to establish its superiority over the 
opposing legal title by showing that 
the execution lien and sale upon 
which it is based were prior, in point 
of time, to the mortgage lien and 
sale upon which the title of his ad- 
versary is based.” Cole v. Mette, 65 
Ark. 503, 505, 47 SW 407, 67 AmSR 945. 

$2.) Ruckmany vaicCory, ¢l29isUe 18: 
387, 9 SCt 316, 32 L. ed. 728; Pope v. 
Stansbury, 2 Bibb (Ky.) 484; Buck 
v. Williams, 10 Heisk. (Tenn.) 264. 

83. U. S.—Stewart v., Masterson, 
U3. We S. Hol NO RS Ota 62), ceo. Lamede 
114; Ruckman y. Cory, 129 U.S. 387, 
GSC. 8l6)-'320 L. ed. 728") Burts wv. 
Cumberland Coal, ete., Co., 159 Fed. 
S05, po OCAy 85; Us HS.v4 shlournoy 
Live-Stock, etc., Co., 69 Fed. 886; 
Hudson v. Randolph, 66 Fed. 216, 13 
CCA 402. 

Ala.—Haley v. Bennett, 5 Port. 
452. 

D, C.—Karrick v. Landon, 41 App. 
416. 

Ill—Lyman vy. Suburban R. Co,, 
190 Ill. 320, 60 NE 515, 52 LRA 645; 
Maywood Co. vy. Maywood, 118 Ill. 
61, 6 NE 866 [aff 17 Jll. A. 253]. 

Me.—Chapman y. Butler, 22 Me. 
itG)i ls 

N. J.—Kierman y. Jersey City, 76 
IN ee el oS AN SO Ea ye 
Weonard. 642. INF Je wllds 41:64) 7 eeAs 
865. 

Vt.—Payne v. Hathaway, 3 Vt. 212. 
Me re Va.—Sperry v. Gibson, 3 W. Va. 

2. 


[a] Examples of inadequate reme- 
dies.—(1) A will charged land with 
plaintiff's support and gave him a 
right of entry, but it was held that 
the right to recsver possession at 
law was inadequate, not being an 
equivalent for the money charged 
upon the land, Swift v. Larrabee, 


But equity will take jurisdiction where 
it is uncertain whether the legal remedy is avail- 
able,82. where the legal remedy is not in itself 
adequate,** where the aid of a court of equity is 
necessary to remove obstacles which stand in the 
way of a successful resort to an action at law,** 
or where the threatened damage is irreparable.*® 
Rehef of the character obtainable in ejectment has 
sometimes been denied even in cases where equity 
would ordinarily retain jurisdiction for the purpose 


was permitted to maintain a bill to 


lof a franchise need not have his 


EQUITY 


ment bill which, 


31 Conn. 225.‘ (2) Plaintiff having 
only an easement in a street, and 
therefore barred from  ejectment, 


evict deféndant, Lyman v. Suburb- 
an R. Co., 190 Ill. 320, 60 NE 515, 
52 LRA 645. (3) Equity has juris- 
diction of a bill to order a person in 
possession of a market stall under a 
permit from the city to give up pos- 
session, and to restrain him from 
remaining in possession after lease 
to another, where ejectment or tres- 
pass will not afford an adequate 
remedy. McTighe v. Schwartz, 223 
Pa. 277, 72 A630. (4) The. owner 


right established by action at law 
to authorize a court of equity to in- 
tervene for its protection on the 
ground of inadequacy of the remedy 
at law and for the prevention of 
multiplicity of suits, but the right 
to be protected should be coupled 
with possession. Nittany Valley R. 
Co. v. Empire Steel, etc., Co., 218 Pa. 
224, 67 A 349. (5) A lessor having 4 
dispossessed the lessee on a techni- 
eal forfeiture, which the lessor was 
equitably estopped from asserting, 
equity- had jurisdiction because the 
estoppel could not be used in sup- 
port of ejectment. Pokegama Sugar- 
Pine Lumber Co. v. Kiamath River 
Lumber, ete., Co., 96 Fed. 34. (6) 
Where one was entitled to immedi- 
ate possession under a homestead 
entry, delays incident to forcible en- 
try and detainer proceedings, and 
due to rights of appeal and stays, 
and to the arrangement of terms of 
court, were held to justify a resort 
to equity. Woodruff v. Wallace, 3 
Okl, 355, 41 P 357. (7) Where one 
of several joint owners of a ferry 
franchise ousts the others, their rem- 
edy is by a bill in equity to be let 
into the enjoyment. Roy v. Hender- 
son, 132 Ala. 175, 31 S°457.-' (8) In 
a suit whose issues involve the. set- 
ting aside of a recorded deed, the 
invalidity of which does not appear 
on its face, and must be established 
by matters dehors the deed, there 
is no such plain, adequate, and com- 
plete remedy at law as will oust the 
jurisdiction of the court. Southern 
R. Go. v2) North’ Carolina -R. Co; $1 
Fed. 595. (9) Where the titles and 
interests of tenants in common of 
land have become complicated so 
that they cannot be adjusted at law, 
an action of ejectment will be re- 
strained and equity will settle all 
the titles (Smith v. King, 50 Ga. 
192), (10) although ordinarily a co- 
tenant must assert his rights to pos- 
session by ejectment. (Messimer’s 
App. 92° Pa. 168; North Pennsylva- 
nia Coal Co. v. Snowden, 42 Pa. 488, 
82 AmD 530; Gloninger v. Hazard, 42 
Pa. 389; ) (11) A married woman 
may recover her lands in equity 
where she cannot maintain ejectment 
pecause her husband will not join, 
or is himself estopped by laches or 
otherwise. Burt vy. Cumberland Coal, 
éte., Co., 159 Bed. 905,87 CCA. 85. 
[b] Where a judgment would still 
leave complainant’s title clouded 
ejectment is inadequate. La Coss v. 
Wadsworth, 56 Mich. 421, 28 NW 75. 
84. U. S. v. Wilson, 118 U. S. 86, 
6 SCt 991, 30 L. ed. 110; Johnston v. 
Corson Gold Min. Co., 157 Fed. 145, 


84 CCA 593, 15 LRANS 1078; Sand- 


ene ee 
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of a complete adjustment of the controversy.8® And 
even where equitable remedies are necessary, a 
court of chancery usually relegates parties to a 
determination of questions of title to a court of 
law before affording equitable relief.’* 


An eject- 
under the guise of asserting equi- 


table rights, in ‘fact seeks to accomplish an eject- 
ment will not be entertained.®® 
right is clear and there is no serious dispute as 
to any of the material facts, equity will assume 


But where the 


Cee v. Devereux, 60 Fed. 311, 8 CCA 

85. Kiernan yv. Jersey City, 76 N. 
Js Hay tia, 4s Avd39: 

86. Hubatka v. Maierhoefer, (N. J. 
Ch.) 65 A 1002; Miles v. Pennsylva- 
nia Coal Co., 21 Pa: Dist. 1077. See 
also cases infra this note. 

[a] Relief was denied.—(1) Where 
the suit was originally properly 
brought in equity and a change of 
conditions pending the action divest- 
ed it of its equitable feature and left 
only a claim for possession. Daniel 
v. Green, 42 Ill. 471; Hickman v. Ir- 
vine, 3 Dana (Ky.) 121. (2) Where 
plaintiff sought by bill to set aside a 
tax deed, the court sustained a de- 
murrer to a cross bill setting up le- 
gal title in defendant derived from a 
distinct source. Gage v. Mayer, 117 
TU 632, °7- NE 97 
5 crag ge of jurisdiction see infra 


87.) Tudor -Boiler-Mise) Coma. oe 
Greenwald Co., 26 Oh. Cir. Ct. 556. 

88. Healey v. Maroney, 34 App. 
(D. C.) 99; Saunders v. Racquet Club, 
LTONPad 265, 337A" 79: 

“TAn ejectment] bill is one brought 
simply for the recovery of real prop- 
erty, together with an account of the 
rents and profits, without setting out 
any distinct and substantive ground 
of equity jurisdiction.” Crane vy. Conk- 
lin, 1 N. J. Ha. 346, 3538, 22 AmD 519. 

{a] Ejectment bills illustrated.— 
(1) A bill for possession may not be 
maintained against a tenant setting 
up an independent title, on the the- 
ory that his acts amounted to fraud 
and breach of trust. Whiting v. 
Taylor, 8 Dana (Ky.) 403. (2) A 
bill by a mortgagee against the mort- 
gagor and an adverse claimant for 
foreclosure is as to the adverse 
claimant merely an ejectment bill 


and cannot be sustained. Jones 
Vv. Weed, y°4 /Sandf.” “Ch GNeae ye) 
208. (8) A bill in form to quiet title 


where plaintiff is not in possession 
will not be sustained because of the 
extensive’ character of  plaintiff’s 
grant and the difficulty of acquiring 
possession of all the land included 
therein. Northern Pac.) R.* Cow ve 
Amacker, 49 Fed. 529,-1 CCA 345. 
(4) A bill will not be sustained to 
enjoin a railroad company from con- 
structing its road on land of which 
it had taken possession, where the 
controversy was as to the title. 
North Shore R. Co. v. Pennsylvania 
Co., 1938- Pa. 641, 44 Ay W083. = “(b) Ae 
bill will not be sustained to restrain 
an adverse claimant in possession 
from committing waste. Barr Vv. 
Shelby, 4 Hayw. (Tenn.) 229. (6) 
Where a party relying on a contract 
of adoption claims the real estate of 
a decedent, his remedy is by eject- 
ment and not by an ejectment bill 
which cannot be entertained in equi- 
ty. Benson v. Nivholas, 246 Pa. 229, 
92 A 139, AnnCas1916D 1109. 

fb] Multiplicity of suits —(1) A 
bill in equity to recover lands can- 
not be supported on the ground of 
preventing a multiplicity of suits 
where all the defendants can be 
joined in one action at law. Mc- 
Guire v. Pensacola City Co., 105 Fed. 
677, 44 CCA 670. (2) A bill in equity 
cannot be maintained to establish ti- 
tle to and recover possession of 
lands against a number of defend- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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jurisdiction to protect the right without a prior ad- 
judication of it at law, although the title is for- 


mally disputed.®® 


ment action or after judgment in ejectment, cannot 
be recovered by a bill in equity for that purpose,%° 
unless there is some other equity in the bill to 


support the jurisdiction. 


[§ 40] f. 


ants, each in possession of, and 
claiming title to, a different part of 
Such lands, on the ground of avoid- 
ing a multiplicity of suits. New Jer- 
Sey, etc., Land, etc., Co. v. Gardner- 
Lacy Lumber Co., 161 Fed. 768 [rev 
on other grounds 178 Fed. 772, 102 
CCA 220]. (3) Even if a number of 
actions would be required to settle a 
controversy as to lands with numer- 
ous defendants each has a right toa 
jury trial, and hence a federal court 
of equity has no jurisdiction. Mc- 
Guire v. Pensacola City Co., 105 Fed. 
677, 44 CCA 670. (4) The fact that 
twenty-seven persons occupied sepa- 
rate portions of a tract under a void 
tax deed was held not to justify a re- 
sort to equity to set aside the deed. 
Hughes v. Hannah, 39 Fla. 365, 22 S 
613. (5) The fact that the statute 
allows two trials in ejectment is not 
ground for the intervention of equi- 


ty. Blackwood v. Van Vleet, 11 
Mich. 252. 
e9. Loranger v. Carpenter, 167 


Mich. 370, 132 NW 1032; Bicking v. 
Florey’s Brick Works, 53 Pa. Super. 
358. See also infra §§ 50, 143. 

“Tt is true that in actions respect- 
ing real property, where the plain- 
tiff's right has not been established 
at law or is not clear, he is generally 
not entitled to remedy by injunction; 
but where in a proceeding in equity, 
the plaintiff’s title is clear, and all 
the evidence relating to it is of such 
a character that a judge in a trial at 
law, upon the same evidence, would 
not be at liberty to submit the ques- 
tion of the plaintiff’s title to the 
jury, equity will grant relief _al- 
though there has been no adjudica- 
tion of the title at common law.” 
Richmond v. Bennett, 205 Pa. 470, 
474, 55 A 17. To same effect Man- 
beck v. Jones, 190 Pa. 171, 42 A 536; 
Edgett v. Douglass, 144 Pa. 95, 22 A 


868; Wilson v. Cather, 13 Pa. Dist. 
TSds 
[a] Partition may be granted not- 


withstanding a claim of title by de- 
fendant which is clearly unfounded. 
Loranger v. Carpenter, 167 Mich. 370, 
132 NW 1032. 

[b] Injunction lies to protect a 
right, where the title is clear and 
there is no conflicting possession, or 
disputed facts. Bicking v. Florey’s 
Brick Works, 53 Pa. Super. 358; Wil- 
son v. Cather, 13 Pa. Dist. 731. 

90. U. S.—Hipp v- Babin, 19 How. 
271, 15 L. ed. 633; Forest Oil Co. _v. 
Crawford, 101 Fed. 849, 42 CCA 54; 


Newman v. Westcott, 29 Fed. 49. 


Fla.—Cavedo v. Billings, 16 Fla. 
261. 

Ky.—Moore ,v. Lockitt, 2 A. K. 
Marsh. 526. 

Md.—Drury v. Conner, 1 Harr. & G. 
220. 


N. Y.—Mollan v. Griffith, 3 Paige 


402. 

“Title should be established first 
before complainant is entitled to an 
accounting.’ New Jersey, etc., Land, 
ete, Co. v.:Gardner-Lacy Lumber 
Co:., 161 Fed. 768 [rev on other 
grounds 178 Fed. 772, 102 CCA 220]. 

“Nor can the court retain the bill, 
under an impression that a court of 
chancery is better adapted for the 
adjustment of the account for rents, 
profits, and improvements. The rule 


Extraordinary Legal Remedies. 
asmuch as quo warranto or proceedings in the na- 
ture of quo warranto,®? or, in some jurisdictions, 


Rents and profits recoverable at law, in an eject- 
mandamus,’* afford an adequate and generally ex- | 


EQUITY 


In- 


of the court is, that when a suit for 
the recovery of the possession can 
be properly brought in a court of 
equity, and a decree is given, that 
court will direct an account as an 
incident in the cause. But when a 
party has a right to a possession, 
which he can enforce at law, his 
right to the rents and profits is also 
a legal right, and must be enforced 
in the same jurisdiction. The in- 
stances where bills for an account of 


rents and profits have been main- |; 


tained are those in which special 
grounds have been stated, to show 
that courts of law could not give a 
plain, adequate, and complete reme- 
dy.” Hipp v. Babin, 19 How. (U.S.) 
271, 272, 15 L. ed. 633 [quot Bearden 
v. Benner, 120 Fed. 690, 694]. 

“The second prayer requested an 
accounting for mesne profits, but 
whether there should be an account- 
ing depends upon who owned the 
lands in question, and this was the 
matter in dispute throughout the 
whole controversy. The appellee was 
not entitled to an accounting for 
rents, issues and profits, if he had 
no title, nor could the appellants be 
required to so account if in point of 
fact they were in possession under a 
valid title.”’ Rice v. Ruckle, 225 Pa. 
231, 234, 74 A 28. 

[a] Action against cotenant.—A 
court of equity has no jurisdiction 
of a bill for an account of profits 
brought by one out of possession 
who claims to be a joint owner 
against an alleged cotenant, until 
question of title is first determined 
in an action at law. Swearingen v. 
Barnsdall, 210 Pa. 84, 59 A 477; Fris- 
bee’s App., 88 Pa. 144. 

91. Gaines v. New Orleans, 17 
Fed. 16, 4 Woods 213 [rev on other 
grounds 131 U. S. 191, 9 SCt 745, 33 
L. ed. 99]; Apalachicola v. Apalachi- 
cola Land Co., 9 Fla. 340, 79 AmD 
284; Hlliott v. Armstrong, 4 Blackf. 
(Ind.) 421. 

[a] Accounting.—‘“From an early 
date equity decreed an account of 
mesne profits when there were par- 
ticular circumstances which involve 
an equity.” Gaines v. New Orleans, 
17 Fed: 16, 19, 4 Woods 213 [rev_on 
others grounds 131 U. S. 191, 9 SCt 
WAS W ool. COSI 

[b] Subrogation.—W here judg- 
ment for rents and profits had been 
rendered against several hundred de- 
fendants who were insolvent, to 
whom a common warrantor was lia- 
ble and plaintiff had no remedy at 
law upon the warranty from want 


of privity, a bill was sustained 
against the warrantor. Gaines v. 
New Orleans, 17 Fed. 16, 4 Woods 


213 [rev on other grounds 131 U. 5S. 
191,19 SCt 74556335 eds) 99): 

[c] Where a discovery is neces- 
sary (1) a bill will lie after eject- 
ment. Gaines v. New Orleans, 17 
Fed. 16, 4 Woods 213 [rev on other 
grounds 131 U. S. 191, 9 SCt 745, 33 
L. ed. 99]; Apalachicola v. Apalachi- 
cola Land Co., 9 Fla. 340, 79 AmD 
284; Elliott v. Armstrong, 4 Blackf. 
(Ind.) 421. (2) But where the main 
purpose of the suit is to try title and 
poundary to land, and discovery and 
accounting for profits are only inci- 
dental to, and dependent on, the main 
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clusive remedy in such eases, a court of equity will 
not usually interfere to try the title to a publie 
office, or an office in a corporation,®* or to try the 
validity of a corporate organization,®® or the va- 
lidity of corporate acts.% 
nation of title to office is merely incidental to juris- 
diction existing for other purposes the question of 
title will be determined in equity.97 For a similar 
reason equity will not interfere for the purpose 
of compelling the performance of a duty imposed 
by law, where mandamus is available for that pur- 
pose,*® unless it is made to appear that the remedy 


But where the determi- 


issues, equity will not generally take 
jurisdiction on grounds of discovery 
ar ce ae Lockwood v. Carter 
0., SEA Elr 44s 2D 2 
Wiel Gare ee 75, 80 SE 814, 52 
92. U. S—wWhite v. Berry, 171 U. 
S. 366, 18 SCt 917, 43 L. ed. 199; Green 
Spee od Hed. 862, 16 CCA 516,30 
app dism 159 U. S: 651, 1 
ae 13323, Fd L. ed. 293]. : 
onn.—Hinckley v. B 
tigeg Sh y reen, 55 Conn. 
Ind.—Landes v. Wall 
216, 66 NE 679. FEE AR Sete gee 
Mich.—Detroit v. Board of Publi 
ior 23 Mich. 546. pers 
__Mo.—Arnold v. Henry, 155 Mo. 48, 
55 SW 1089, 78 AmSR 556; State v: 
pee 152 Mo. 466, 54 SW 494, 47 LRA 


N. H.—Stearns v. O’Do ; 
358, 104 A‘ 81, ye ae 
. J-—Bergen Tract. Co. v. Ri > 
field, (Ch.) 32 A 754. pes 
N. Y.—Demarest v. Wickham, 63 
N. Y. 320; Peo. v. New York Canal 
Bd. 55 N. Y. 390; Hartt v. Harvey, 
32 Barb. 55, 10 HowPr 32; McNiece v. 
Sohmer, 29 Misc. 238, 61 NYS 193. 

Pa.—Hagner v. Heyberger, 7 Watts 
& S. 104, 42 AmD 220, 3 PaLJ 370; 
ice Go v. Shafer, 13 Pa. Dist. 

[a] Office vacant.—So held even 
when a bill alleged that there was 
no one in possession of the office 
against whom quo warranto could 
be directed. State v. Aloe, 150 Mo. 
466, 54 SW 494, 47 LRA 393. 

93. Price v. Collins, 122 Md. 109, 
89 A 383; Washington County School 
Comrs. v. Washington County School 
Comrs., 77 Md. 283, 26 A 115 (the 
usual and appropriate proceeding is 
by mandamus to try the title to an 
office, where the former incumbent 
refuses to permit the claimant to ob- 
tain possession). 

94. Christ Church vy. Phillips, 5 
Del. Ch. 429; Western Cottage Piano, 
ete., Co. v. Burrows, 144 Ill. A. 350: 
Eedford Springs Co. v. MceMeen, 161 
Pa. 639, 29 A 99; O’Shea v. Flannery, 
10 Pa. Dist. 356; Schwab v. Frisco 
Min., etc., Co., 21 Utah 258, 60 P 940. 

95. Keigwin v. Drainage Comrs., 
115 Ill. 347,.5 NE 575. 

96. State v. Trenton, (N. J. Ch.) 
63 A 897 (a chancery court cannot 
pass upon the rights of a municipal 
ecrporation to acquire and hold lands 
outside of its territorial limits). 

97. Western Cottage Piano, ete, 
Co. v. Burrows, 144 Ill. A. 350; Bog~ 
giano v. Chicago Macaroni Mfg. Co., 
99 Ill. A. 509; Garmire vy. American 
Milling: ‘Col, 9s etlis Ag 331% Hurley v. 
Mississippi Levee Comrs., 76 Miss. 
141, 23 S 580; Schwab v. Frisco Min., 
etc., Co., 21 Utah 258, 60 P 940. 

98. U. S.—White y. Berry, 171 U. 
S. 366, 18 SCt 917, 48 L. ed. 199; 
Walkley v. Muscatine, 6 Wall. 481, 
18 L. ed. 930; Frank v. Butler Coun- 
ty, Uso Meds. Doioil CCAS 57 An= 
theny v. Burrow, 129 Fed. 783; Green 
v. Mills, 69 Fed. 852, 16 CCA 516, 30 
LRA 90 [app dism 159 U. S. 651, 16 
SCt 132, 40 L. ed. 293]. 

Cal.—South Pasadena vy. Pasadena 
Land, etc., Co., 152 Cal. 579, 98 P 490. 

Ill.— Chicago, ete, R. Co. v. St. 
Anne, 101 Ill. 151. Compare Lemon 
v. Lemon, 192 Ill. A. 361. 
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by mandamus is inadequate,®® or there is present 
some other equitable ground for interference.* 

[§ 41] g. Appeal, Certiorari, and Motion. It 
is not the province of equity to review proceedings 
at law and grant relief against mere errors or 1r- 
regularities, the remedy for such being by appel- 
The same principle has been 
applied where the statute afforded an adequate rem- 
edy against proceedings of an administrative or non- 
judicial character, either by appeal* or by cer- 
tiorari.t The same rule applies where relief can 
be had by motion in the law court.® 
terial to the application of the rule that such rem- 
edies have been lost and are no longer available.® 
Even where a case presents errors of law which 
cannot be reached by certiorari it furnishes no 
reason why a court of equity should take cogniz- 
Equity will interfere in such 
cases only where there is some independent equity 


late proceedings.” 


ance of the matter.” 


| Me ee baie v. Salem, 103 Mass. 

Miss.—Woodruff v. State, 77 Miss. 
68, 25 S 483. 

N. J.—State vy. Elizabethtown Wa- 
ter Co., $3 N. Jn Haq. 216; 89 A= 10395 
West Jersey, ete., Co. v. Woodbury, 
80 N. J. Eq. 412, 84 A 1047; Newark 
Varie: RalCo. -VosNeard. cg. 205 Vth CA: 
620 [mod on other grounds 76 N. J. 
Hq. 317, 74.4505]; Jacquelin vy. Erie 
R. Co., 69 N; J. Wg. 432,. 61 A) 18: 

N. Y.—Publicity Leasing’ Co. v. 
Ludwig, 217 N. Y. 622, 111 NE 1098; 
Southern Leasing Co. v. Ludwig, 217 
N. Y. 100, 111 NE 470 [rev 168 App. 
Div. 233, 153 NYS 545]; In re Reyn- 
olds, 202 N. Y. 430, 96 NE 87, 416 [aff 
144 App. Div. 458, 129 NYS 629]; 
Demarest v. Wickham, 63 N. Y. 320; 
Peo. v. New York Canal Bd., 55 N. Y. 
390; MecNiece v. Sohmer, 29 Misc. 
238, 61 NYS 193. 

N. C.—Cooper v. Dismal Swamp 
Canal Co, 6. N.C. 195. 

W. Va.—Hall’s Safe, ete, Co. v. 
Scites, 38 W. Va. 691, 18 SE 895. 

[a] Tlustrations.—(1) The prop- 
er remedy to compel a gas company 
to discharge its legal corporate duty 
of furnishing a prospective consumer 
with gas is mandamus, where that 
is adequate, and not injunction. 
Johnson v. Atlantic City Gas, ete., 
Gos, ChaNe Jewel 2 9.5 DG pt TOL I (C29) 
Equity has no jurisdiction to compel 
a water supply company to sell its 
plant under a special contract and to 
render a statement of the cost of 
erecting and maintaining its works, 
the appropriate remedy being at 
common law by mandamus. New 
Cumberland Borough v. Riverton 
Cons. Water iCo:) 2382) 3Par 625, “sil, A 
548. (3) A municipal corporation, 
although insolvent, cannot be. en- 
joined from using its funds, nor can 
its funds be subjected, by equity, to 
the payment of a judgment, when 
there is an adequate remedy by man- 
damus. Safe Deposit, ete, Co. v. 
Anniston, 96 Fed. 661. (4) A water 
company sought in equity to compel 
a city to levy a tax to pay indebted- 
ness under a continuing contract and 
to levy taxes annually in the future 
for the same purpose, and also to 
restrain the city from diverting 
funds already collected for that pur- 
pose to other purposes. The injunc- 
tion was granted to prevent the di- 
version of the funds, but for the re- 
mainder of the relief plaintiff was 
relegated to law. Oconto City Water 
Supply Co. v. Oconto, 105 Wis. 76, 
80 NW 1113. 

[b] Right to examine books.—(1) 
The mere refusal of permission to a 
stockholder to examine the books of 
a corporation is not a ground for 
equitable interference; the law fur- 
nishing an adequate remedy in the 


EQUITY 


It is imma- 


writ of mandamus. State v. Eliza- 
bethtown Water Co., 83 N. J. Eq. 216, 
89 A.1039; Fuller v. Hollander, 61 
N. J. Eq. 648, 651, 47 A 646, 88 AmMSR 
456; Stettauer v. New York, etc., 
Constr. Co., 42 N. J. Hq. 46, 6 A 3038 
See generally Corporations § 1314 
text and-note 71. (2) ‘“The inherent 
jurisdiction of the court of chancery 
to compel the production, for inspec- 
tion, of books and papers, whether of 
an individual or corporation, is con- 
fined to cases where the same are 
evidential in a cauSe pending in the 
court (Lawless v. Fleming, 56 N. J. 
Eq. 815, 40 A 638), and cases arising 
under a bill filed for relief as well 
as discovery, or under a bill filed for 
discovery only, in aid of a prosecu- 
tion or defence in litigation, pending 
or contemplated.” Fuller v.. Hol- 
lander, supra. (38) A provision in a 
town’s contract with a water ‘com- 
pany, conferring on the town the 
right to inspect the water company’s 
books and vouchers at any and all 
times, is enforceable by suit in equi- 
ty, and not alone by mandamus. 
Boonton v. United Water Supply 
Co.,, 83 N,. J. -Big.586, 02 SA, 8947) fate 


SAM ING) lds pO. amenaws93 PASTOSG 
mem]. 
99. State v. Hlizabethtown Water 


Co., 83 N. J. Hq. 216, 89 A 1039; Mc- 
Dowell v. Avon-by-the-sea Land, etc., 
Cos, SUERN Gd Gs 1006s! AL St 

[a] MTlustration.—Where a_ tele- 
phone: company’s service was being 
interrupted during a strike by acts 
of unknown individuals, the remedy 
of subscribers by mandamus to com- 
pel a restoration of the service is 
not sufficiently speedy, and is inade- 
quate. Stephens v. Ohio State Tel. 
Co., 240 Fed. 759. 

[b] Where redress for past griev- 
ances is sought, mandamus is not an 
adequate remedy, since it can oper- 
ate only for the future. American 
Asylum for Education, ete. v. Pho- 
nix Bank, 4 Conn. 172, 10 AmD 112. 

[c] A federal court having no 
power to grant a writ of mandamus 
except as ancillary to some other 
proceeding, the fact that such reme- 
dy might be appropriate to the facts 
alleged in a_ bill will not oust the 
court of equity jurisdiction. Wie- 
fee v. Louisville Water Co., 130 Fed. 

1. State v. Elizabethtown Water 
Gowyes3 IN. Wah ge2L65 S9sAVLOS9: 

2. Review of proceedings at law 
see infra § 142. See also supra § 26. 

8. Merrill v. Gorham, 6 Cal. 41 
(taxes); McBride vy. Chicago, 22 Ill. 
574 (taxes). 

4 Murphy v. Wilmington, 11 Del. 
108, 22 AmSR 345 (illegal assess- 
ments); Grandchamp v. McCormick, 
150 Mich. 232, 114 NW 80; St. Colum- 
ba’s Church v. North Jersey St. R. 


bis ee oT Ue 
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on which to rest the jurisdiction,’ as where it be- 
comes necessary to prevent a multiplicity of suits 
or irreparable injury,® or where the proceeding 
sought to be annulled or corrected is valid upon 
its face, and the alleged invalidity consists in mat- 
ters to be established by extrinsic evidence.t° Where 
an appeal is not permitted by law, an unsuccessful 
attempt to prosecute such an appeal has been held 
not to bar relief in equity.!! 

[§ 42] h.. Defenses Available at Law. 
will be denied to’ a person who seeks the aid of 
a court of equity against pending or -threatened 
proceedings at law, where it appears that the mat- 
ters relied upon are such as if established would 
constitute a defense in the law action, and where 
the plaintiff’s right will be fully protected by a 
successful defense; that is, where no wrong is 
threatened beyond the assertion of the lezal demand, 
open as it is to such defense.1? But where obstacles 


Relief 


Co.,.-GN.- J. Ch.) 70 A692: Jewel—v. 
West Orange, 36 N. J. Eq. 403; Lewis 
v. Elizabeth, 25 N. J. Eq. 298; Hyatt 
v. Bates, 40 N. Y. 164. 

[a] The rule has been applied (1) 
to setting aside proceedings for the 
opening of a road (Buckley v. Drake, 
9 NYCivProce 336 [aff 41 Hun 384]), 
(2) for laying out a drain (Moore v. 
McIntyre, 110 Mich. 237, 68 NW 130), 
(3) and where the question was as 
to the validity of resolutions direct- 
ing the issue of county bonds (Sied- 
oy Hudson County, 39 N. J. L. 

5. -Huening v. Buckler, 87 Ill. A. 

648; Reed v. Prescott, 70 N. H. 88, 
46 A 457. 
_[a] Homestead rights on execu- 
tion. — Although the complainant 
might have had an execution set 
aside for irregularity he is not barred 
thereby from maintaining a _ bill 
against the purchaser to have a 
homestead right set apart, legal ti- 
tle being in defendant. Clark ‘y, Al- 
len; S87, Adas 7198, 6.8; 272. ‘ 

6. Cleveland v. Essex Public Road 
Bd., 31 N. J. Eq. 473 (certiorari). 

Loss of remedy at law see supra 


§§ 22-26. 
7. Hyatt. v.. Bates, 40 Ne Y. .264 
Lembeck, 31 


[aff 35 Barb. 308]. 
8 Jersey City v. 

N. J. Eq. 255; Dusenbury v. Newark, 

25 IN. J. High 295. 


9. Ewing v. St. Louis, 5 Wall. 
(Uc S.) 4135, 18) Ee ed. 657; 

10. Ewing v. St. Louis, 5 Wall. 
(US 4138,) 28 dan edy 657: 

[a] Illustration. — Equity has 


jurisdiction to relieve against an 
illegal assessment when the invalid- 
ity does not appear of record. Hark- 
ness yv. District of Columbia, 8 D. Cc. 


121. 
11. Matteson v.. Whaley, 20 R. I. 
Artesian Hot, 


412 SoA D4: 
12. U. S.—Boise 
ete. (Water "Co, =v... Boise, City, wets 
U.S. 2:76, 29° SCt, "4265" 53". ved.) WG 
Grand Chute v. Winegar, 15 Wall. 
3738, 21 L. ed. 174; Phoenix Mut. L. 
Ins. Co. v. Bailey, 13 Wall. 616, 20 
ae 501; Bronson y. Cook, 247 Fed. 
Ala.—Turner vy. Mobile, 1385 Ala. 
73, 33 S 132; Saunders vy. Saunders, 
20 Ala. 710. j 
aE ae v. Welch, 31 Conn. 


D..) €——Roller, ave" Clark, =)3'3,_ App: 
260; Buchanan y. MacFarland, 31 
App. 6. 

Fla.—Dorman v. McDonald, 47 Fla. 
252, 36 S52. 

Hawaii.sScott v. Kona Dev. Co., 
Ltd. 21 Hawaii 408; 419 [quot 
Cyc]. 

Ky.—Thomas vy. Ferqueran, 2 J. J. 
Marsh. 28; Yelton v. Hawkins, 2 J. J. 
Marsh. 1; Dickerson y. Morgan, Ky. 
Dee. 310. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¢ 


iy 2 amu ia 


§ 42] - 


exist to the assertion of the defense at law,1* or 
where the remedy by defense at law is not neces- 
sarily adequate,4* as where the judgment in such 
action at law is not the sole possible source of in- 
jury to which plainfiff would be exposed by its 
prosecution, or where’the title to realty is in- 
volved,’® relief in equity is not precluded. 
Equitable defenses. Where equitable defenses 
have become available at law,1” equity nevertheless 
has jurisdiction to enforce such defenses,'® al- 
though it frequently refuses to exercise it,)® ex- 
cept in those states where an enlargement of the 
legal remedy is deemed to limit the ancient equitable 
Under the latter view, equitable de- 
fenses are on the same plane as legal defenses 


jurisdiction.?° 


Me.—York y. Murphy, 91 Me. 320, 


89) Av 992. 
Mich.—Heffernan y. Burns, 175 
141 NW 529 [quot 


Mich. 457, 465, 
Cyc]. 

Mo.—Schneider vy. Johnson, 161 Mo. 
A. 375, 143 SW ‘78; Cceper v. Ameri- 
eany Cent. Ins: Co., 139 Mo. A. 570, 
123 SW 497. 

N. H.—Williams v. Mathewson, 73 
N. H. 242, 60 A 687. 

N. J.—Shannon y. Watt, 87 N. J. 
Me, LOL; CO LOra Ay 251 Headley, (iv. 
Leavitt, 66 N. J. Eq. 94, 57 A 510 
[rev on other grounds 68 N. J. Ha. 
591, 60 A 963]. 

N. Y.—McHenry v. Hazard, 45 
N. Y. 580; Morse v. Hovey, 9 Paige 
197;. Perrine v. Striker, 7 Paige 598. 

Va.—Vanlew v. Bohannan, 4 Rand. 
(25 Va.) 537. 

W. Va.—Mylius v. Massillon En- 
eine, etc., Co,, 70 W. Va. 576, 74 SE 

Wis.—Johnson y. Swanke, 128 Wis. 
68, 107 NW 481, 5 LRANS 1048, 8 
AnnCas 544. 

“Where a party, if his theory of 
the controversy is correct, has a 
good defence at law to ‘a purely 
legal demand,’ he should be left to 
that means of defence, as he has 
no occasion to resort to a court of 
equity for relief, unless he is pre- 
pared to allege and prove some spe- 
cial circumstances to show that he 
may suffer irreparable injury if he 
is denied a preventive remedy.” 
Phenix Mut. L. Ins. Co. v. Bailey, 
£3) Wall. (W2.S.) 616, 623, °2.0 li. ed. 
501 [quot Johnson y. Swanke, 128 
Wis. 68, 73, 107 NW 481, 6 LRANS 
1048, 8 AnnCas 544]. 

[a] Applications of rule.—(1) An 
attempt to recover back taxes paid, 
and to restrain the collection of fu- 
ture taxes, on the ground that the 
statute creating the collector’s office 
was unconstitutional, was defeated 
because an action lay at law to re- 
cover back the taxes paid, and plain- 
tiff could refuse to pay future taxes 
and defend an action brought to col- 
lect them. Crawford v. Bradford, 
23 Wlas) 4045. 2: Siv182. 4e(2)) Plaintiff 
sought to restrain an action of tres- 
pass on the ground that the rule of 
damages at law would under the cir- 
eumstances be unjust. Relief was 
denied. Atlantic, etc., Coal Co. v. 
Maryland Coal Co., 62 Md, 135. (3) 
Where an action to enforce an award 
of arbitrators was pending, the court 
refused to entertain a bill to set 
aside the award for mistake, because 
the matter could be pleaded in de- 
fense. Mickles v. Thayer, 14 Allen 
(Mass.) 114. (4) An action was 
prought to recover on an instrument 
acknowledging the borrowing of cer- 
tain bonds to be returned on demand. 
The action was against principal and 
surety, and it was held that the fact 
that the bonds were sold and the 
proceeds accounted for to the lender 
was a defense at law and not a dis- 
charge of the surety assertable in 
equity. Linn y. Neldon, 23 N. J. Hq. 
169. 

[b] 
that a 


Payment. — A bill alleging 
debt secured by a chattel 


EQUITY - 


the defense. 


mortgage had been paid, but that the 
mortgagee still holds it and demands 
payment thereof, and praying a de- 
cree that it be surrendered, states 
no ground for equitable relief unless 
it appears that from lapse of time 
the defense of payment may fail, or 
there is reason to apprehend vexa- 
tious suits by the mortgagee or some 
other recognized ground of equitable 
intervention. 
aT Ma. 2525) O01 Ss. 52. 

[ec] “fhe defense of failure of 
proof would have been held to be 


available at law. Equity will not en- 


join an action at law merely because 
the plaintiffs will fail in their proof.” 
Scott v. Kona Dev. Co., Ltd., 21 Ha- 
waii 408, 419. 

{d] Failure to plead a defense 
does not permit a resort to equity 


where it might be availed of by 
amendment. Graham y. Stagg, 2 
Paige’ (GN: Ys)! 32d 

Remedy lost by neglect see supra 
$123; 

13: Bassett v. Mason, 18 Conn. 
131. . 

14. Hodge vy. McMahan, 137 Ala. 


1d, y SA Sud Shee DAGZeLt av. eh rick, 28 
Se Oe 100, to LUM oD On 

[a] Doubtful defense.—Although 
one has a defense at law, yet if it 
is doubtful, and he has also an 
equitable defense, and his defense 
at law would not be as complete, 
adequate, and certain as in a court 
of equity, he should not be required 
to relinquish his equitable right or 
defense and to depend solely on his 
defense at law. Eastern Oil Co. v. 
Coulehan, 65 W. Va. 531, 64 SE 836. 
And see supra § 31. 

[b], Where defendant has a legal 
defense to the action, and also a dis- 
tinct ground for equitable relief 
against> plaintiff's claim, he may 
bring his suit in equity without 
waiting for the determination of the 
action at law, and may, without be- 
ing compelled to waive his legal de- 
fense by confessing judgment, have 
a hearing in the court of equity on 
the merits of his case, and a: decree 
for the proper relief. Robinson v. 
Braiden, 44 W. Va. 183, 28 SH 798. 

15. Bomeisler v. Forster, 154 
N. Y., 229, 48 NE 534, 39 LRA 240; 
Badgett v. Frick, 28 S. C. 176, 5 SH 
355. A 

16. Ward v. Dewey, 16 N. Y. 519. 

17. See Actions § 182. 

18. Gargano v. Pope, 184 Mass. 
571, 69 NE 348, 100 AmSR 575; Cook 
v. Richardson, 178 Mass. 125, 59 NE 


675; Heath vy. Derry Bank, 44 N. H.| 


174; Bias v. Vickers, 27 W. Va. 456. 
See also cases infra note 19. 

19. Ochsenbein v. Papelier, L. R. 
(Che 695" Kempyw-0 Duckers lL. AR. 
8 Ch. 369; Hoare v. Bremridge, L. R. 
8 Ch, 22. 

20. See supra §§ 14, 15, 18. 

21. Moore v. McCloy, 70 Ark. 505, 
69 SW 311; Vermont Copper Min. Co. 
v. Ormsby, 47 Vt. 709. 

“The liberal provisions of our code, 
by which both legal and equitable 
defences may be interposed on a 
trial, and new trials granted for mis- 
eonduct of the jury, or prevailing 


and follow the same rule.?? 
that equitable estoppels: may be enforced in equity 
although available as a defense at law.2? 
courts take a contrary view when the ease is not 
otherwise of equitable jurisdiction.2% 

Negotiable instruments. 
equity to compel the surrender of negotiable in- 
struments against the enforcement of which a legal 
defense exists is for the purpose of preventing 
plaintiff from being deprived of the defense by a 
transfer of the instrument to one not subject to 
Therefore where such an injury is 
not possible equity will not entertain jurisdiction 
for the purpose of compelling a surrender,?* al- 


Dorman y. McDonald, 


[210.5]. 69 


Thus some courts hold 


Other 


The interposition of 


H 


party, or on account of accident or 
Surprise, have, by affording an 
equally efficient and more expedi- 
tious method of affording relief, 
greatly abridged the province of 
equity in granting relief by injunc- 


tion.” . Ratliff. iv. Strétch, (130) Ind, 
282, 285, 30 NE 30. 

22. South Penn Oil Co. v. Calf 
Creek Oil, etc., Co., 140 Fed. 507, 


514; Heath v. Derry Bank, 44 N. H. 
174; Norfolk, etc., R. Co. v. Perdue, 
40 W. Va. 442, 21 SE 755; Hanly vy. 
Watterson, 39 W. Va. 214, 19 SE 536. 

“While estoppel may be set up as 
a defense at law, especially to the 
action of ejectment, as held in Kirk 
V. Hamilton, (102° Wii Sl" 68) 26 al eads 
79, and Dickerson vy. Colgrove, 100 
U. S. 578, 25 L. ed. 618, yet it is to 
be borne in mind that the doctrine of 
estoppel by acts and conduct of par- 
ties is a creation of equity alone, 
and the very great weight of author- 
ity is to the effect that generally 
equity alone should administer it. 
This is peculiarly so where the cir- 
cumstances out of which such estop- 
pel is claimed to arise are compli- 
cated and involved in transactions 
between different parties.” South 
Penn Oil Co. v. Calf Creek, ete., Co., 
supra, 

23. U. S.—Kirk v. Hamilton, 102 
U. S. 68, 77, 26 L. ed. 79% Baker! vz 
Humphrey, 101 U. S. 494, 25 L. ed. 
1065; Dickerson vy. Colgrove, 100 
U. S. 578, 25 L. ed. 618; Marine Iron 
Works y. Wiess, 148 Fed. 145, 78 
CCA 2792 

D. C.—Roller v. Clark, 38 App. 260; 
Lansburgh y. District of Columbia, 
8 App. 10. 

Hawaii.—Kanakanui 
21 Hawaii 123. 

Mich.—Barnard y. German-Ameri- 
ce Seminary, 49 Mich. 444, 13 NW 

61 


Minn.—Dimond  v. 
Minn. 178, 68 NW 495. 

Vt.—International Paper Co. v. Bil- 
lows Falls Canal Co., 88 Vt. 93, 90 A 
943; Vermont Copper Min. Co. v. 
Ormsby, 47 Vt. 709. 

24, Askew v. Hooper, 28 Ala. 634; 
Hoffman y. Treadwell, 39 N. Y. Super. 
183; Dorr v. Peters, 3 Edw. (N. Y.) 
132; Geer v. Kissam, 3 Edw. (N. Y.) 
129;, Hughes y. Pratt, 37 Or. 45; 60 
P 707; Glenwood Mfg. Co. v. Syme, 
109 Wis. 355, 85 NW 432. 

[a] Power to confess: judgment.— 
“The defense against a forged note 
or one obtained through fraud or 
circumvention being adequate at law, 
equity will not take jurisdiction to 
order its return or _ cancellation, 
though there is attached to it a 
power of attorney authorizing the 
confession of judgment in term time 
or vacation.” Vannatta v. Lindley, 
198 Ill. 40, 64 NE 735, 92 AmSR 270 
Pathe o.S alia Ay s382 ae 

[b] Note given by administrator 
to decedent.—Where the complain- 
ant, an administrator, had made a 
note to the decedent which was in 
the possession of decedent’s husband, 
complainant might as administrator 
recover possession of the note, al- 
though individually he could defend 


v. De Fries, 


Manheim, 


HO? PAC S24 
though it will do so where there are other equities.”® 

Avoidance of defense. On the same principle that 
defendant must generally rely upon matters of 
law by way of plea or answer in the law action, 
plaintiff at law cannot resort to equity to restrain 
the pleading of a defense, where the matter he re- 
lies on might be pleaded at law by way of replica- 
tion.2 It is otherwise where the equities relied on 
in avoidance are not available at law.”? 

[§ 43] i. Relief Sought Available at Law. 
Whether or not jurisdiction should be denied or 
declined because of the existence of an adequate 
remedy at law depends sometimes upon the nature 
of the relief demanded. Although a bill contains 
averments which might sustain a prayer for equit- 
able relief and support equitable jurisdiction, never- 
theless if plaintiff asks'only a decree for the pay- 
ment of money or for other relief which he might 
obtain upon the facts stated at law, he will be 
relegated to his law action.2® The same result fol- 
lows where an equity exists and the bill prays, not 
for relief which might be granted, but for relief 
equitable in form and not grantable in equity be- 
cause the legal remedy is adequate to agcomplish 
the purpose sought.?° 

[§ 44] .6. Classes of Legal Inadequacies—a. In 
General. The deficiencies of the law which give 
rise to jurisdiction in equity may be classified as 
follows: (1) The failure of the law to recognize a 
substantive right; (2) the inadequacy of the relief 
afforded at law to protect a right; (3) the inade- 
quacy of the procedure at law to establish a right.*° 
But while all grounds of equity jurisdiction may be 
referred to these three kinds, quite frequently equity 
jurisdiction of particular subjects rests on more 
than one ground or on a combination of deficiencies 
in the remedy at law.*+ 

[§ 45] b. Rights Not Recognized at Law. While 
the chaneellor derived his jurisdiction from the in- 


at law an action by the husband to 
recover thereon. Wales y. Newbould, 
9 Mich. 45. 

25. Badgett v. Frick, 28 S. C. 176, 
5 SE 355. 

[a] A note and chattel mortgage 


be dismissed, 
Me. 149. 


EQUITY 


damages and not rescission, 
Denny v. Gilman, 26 
(4) Equity has no jurisdic- 
tion where an author seeks damages 
for a past violation of his copyright 
and to recover possession of the ste- 


ee: 
ee 


“[8§ 42-47 


adequacy of the original writ to enforce recognized 
legal rights, equity in time came to recognize and 
enforce substantive rights which the law either 
denied or refused to recognize. In such cases the 
vemedy at law is not only inadequate but entirely 
absent, or at least was so when the jurisdiction was 
established.2? Of this character are the rights ac- 
companying trusts,®* the equity of redemption in the 
case of mortgages,*4 the rights of an assignee of a 
chose in action,®* rights founded upon a contract 
void or unenforceable at law, and others of like 
character which the law formerly ignored.*7 While 
most of these have achieved at least partial recog- 
nition at law, the jurisdiction founded on their an- 
cient denial generally remains and they are still 
called equitable rights.*® 

[§ 46] c. Relief at Law Inadequate. In a 
very large class of cases there is no special obstacle 
to a judgment at law, but such judgment if ob- 
tained would not afford an adequate protection to 
the right asserted.*® The jurisdiction of equity in 
such cases is based upon the superior adequacy of 
the remedy, whereby specific relief is granted, adapt- 
ed to the nature of the night and of the wrong 
committed or threatened.t? The most familiar in- 
stances of this class are the cases where because 
cf the inadequacy of a judgment for damages equity 


grants relief by way of injunction,*! specific per- - 


formance,*? cancellation and rescission,*? reforma- 
tion,** the removal of clouds upon title,*® and other 
like instances of specific relief. 

; [§ 47] d. Procedure at Law Inadequate. Some- 
times, although the right at law is fully recognized 
and a money judgment would afford adequate relief 
the rules of procedure present obstacles to the at. 
tainment of such relief at law, and equity is in- 
voked to remove such obstacles, or to grant relief 
itself because they are not present in equity.4® These 


obstacles are traceable largely, directly or indi- 
should Trusts 
Cyc 588]. 
Sp ality a § 94. 
quity of redemption generall 
Mortgages [27 Cyc 1349], Se oe 
35. See infra § 95. 


generally see Trusts [39 


will both be canceled where there is 
a complete legal defense to the note 
but the mortgagee might be fore- 
closed ‘ without suit. Badgett v. 
Frick, 28 S. C. 176, 5 SH 3655. 

26. Hoboken Ferry Co. v. Baldwin, 
58 N. J. Eq. 36, 43 A 417. 

27. Pokegama Sugar Pine Lumber 
Co. v. Klamath River Lime, etc., Co., 
96 Fed. 34 (equitable estoppel). 

28. Ark.—Jones v. Baker, 72 Ark. 
473, 81 SW 607. 

Ga.—King v. Pate, 60 Ga. 106. 

; Til. Fhomas vy. Caldwell, 50 Ill. 

38. ; 
Me.—Denny v. Gilman, 26 Me. 149. 
N. Y.—Monk v. Harper, 3 Edw. 


09. 

[a] Tllustrations. — (1) A _ bill 
averred that defendant’s intestate 
had sold property of plaintiff, agree- 
ing to invest the proceeds in a home 
for her, but instead thereof had 
bought property and taken title in 
his own name and had sold the prop- 
erty. The prayer was only for the 
recovery of the money and the bill 
was dismissed. King v. Pate, 60 Ga. 
106. (2) Refusal of a party to a 
contract to permit the other party 
to see it will not justify a resort to 
equity to recover on the contract, in 
the absence of a prayer for discov- 
ery of its contents. Thomas v. Cald- 
well, 50 Ill. 188. (3) A bill by a 
creditor, a party to a composition 
agreement, alleging fraud in procur- 
ing the composition but praying for 


i 


reotype plates of his work, if he does 
not seek an injunction against fur- 
ther violation. Monk v. Harper, 3 
Edw. (N. Y.) 109. Remedies in copy- 
right cases see Copyright and Lit- 
erary Property §§ 336-438. 

29. Perkins v. Hendryx, 23 Fed. 
418; Polk y. Gardner, 67 Ark. 441, 55 
SW 840. 

[a] Rule applied.—(1) A creditor 
holding a mortgage on the debtor’s 
chattels brought a bill, not asking 
foreclosure, but to restrain proceed- 
ings by an attaching creditor, and to 
have the court take control of the 
chattels and apply them to plaintiff's 
debt. It was held that for the pur- 
pose of the bill he had a remedy at 
law. Polk v. Gardner, 67 Ark, 441, 
55 Sw 840. (2) A bill by a patentee 
of bird cages against a licensee to 
compel him to disclose the number 
of cages made and sold and for gen- 
eral relief presented no equity when 
it failed to make a case for discov- 
ery. Nothing could be granted under 
the prayer for general relief except 
what could be recovered at law. 
Perkins v. Hendryx, 23 Fed. 418. 

30; isStory Har Gurlepy 26; 

31. Particularsubjectsand grounds 
OF oak, jurisdiction see infra §§ 48- 
116. 

32. 


oe Foushee v. Lea, 4 Call (8 Va.) 
iD). 
Equitable titles and interests see 


infra §§ 92-96. 
83. See infra § 938. 


Assignments of chose in acti 

generally see Assignments §§ 7-10. 
36. Long Point Dey. Assoc. v. Mc- 

pteehs 193 es 567, 160 NW 662; 
arrisun vy. Patters 3 ) 

r ue ony! (N.S. Ch. )-50 
Contracts between husband 

beret see Husband and Wife [21 Cys 
37. Equitable liens and mort 

ae es pec gp hed And see Peers 
y Liens [2 ye 681]; 

(2? ye 3764. 1; Mortgages 

arriage settlements see H 

and Wife (21 Cye 1242]: < pares 
Wife’s equity to a settlement see 

Husband and Wife [21 Cyc 1189]. 
38. See supra § 14. 

: ae ares jurisdiction see supra 
39. Janney v. Buell, 55 Ala, 408. 
Adequacy of remedy at law see 

supra §§ 27-33. 

Remedies deemed adequate 

supra §§ 34-43 
40. Equitable relief as ground of 

jurisdiction see infra §§ 105, 106. 


see 


ait See Injunctions [22 Cyc 
42. See Specific Performance [36 

Cye 563]. : 
48. See Cancellation of Instru- 


ments 9 C. J. p 1154. 
44. See Reformation of Instru- 
ments [34 Cyc 906]. 
Pe See Quieting Title [82 Cyc 
46. Wardell v. Wardell, 71 Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Pesan paring 


§§ 47-48] 


rectly, to the limitations imposed by jury trials, 
the necessity of arranging the parties so as to pre- 
sent only a dual contest, the rules of evidence and 
At common law, how- 
ever numerous may be the parties, plaintiffs must 
have a common interest’ and defendants must be 


the singleness of issue.47 


charged with a common liability.48 


sort to equity was necessary wherever complete and 
adequate relief required an adjustment of diverse 
rights among the parties,4? as in adjusting liens, 
distributing funds,>° marshaling assets,®1 and often 
So the impossibility of 
the same persons being both plaintiff and defendant 
in an action at law,>* often confers jurisdiction in 
equity to enforce a demand of such a nature that 
the same person would be required to be joined both 
as plaintiff and as defendant in an action at law.*4 
Likewise the rules requiring those having a joint 
interest to unite in an action at law to enforce the 
joint demand,®® will confer jurisdiction in equity 


in matters of account.®2 


774, 99 NW _ 674; Leonard y. Childers, 
COKIS) FLO Pe 47. 
Equitable procedure as ground of 
jurisdiction see infra §§ 107-116. 
Convenience of equitable remedy 


ease of jurisdiction see supra 
47. See infra notes 48, 64. 
128 See Parties [30 Cyc 105, 


49. Darlington Brick, etce., Co. v. 
Schnatzineger,, 266 Ohe' Cire (Ce VN Ss: 
356. See also infra §§ 110-112. 

[a] Creditors of an estate may 
resort to equity where the adminis- 
tratrix is the real owner of a claim 
against the estate nominally held 
-by another, the two having combined 
to subject property to the payment 
of the claim to the exclusion of other 
ereditors, because the administratrix, 
who alone could be heard at law, 
cannot properly represent the_ es- 
tate. Cambridge Cent. Nat. Bank v. 
Fitzgerald, 94 Fed, 16. 


50. See infra §§ 110, 111. 
51. See Marshalling Assets and 
Securities [26 Cyc 929]. 


52. Hapgood v. Berry, 157 Fed. 
807, 85 CCA 171; Butler Bros. Shoe 
Go. v. Us ‘S./ Rubber ~Co.,. 156 Fed. 
Heo 84 CCA 67. “fcertiorar: den 
DAOMT TOE OT ao  SOt- 686,105 sl. nea- 
658]; Gulf Compress Co. v. Jones 
Cotton Co., 157 Ala. 32, 47S 251. See 
also infra § 108 

“No action at law furnishes as effi- 
cient, practical, or adequate a remedy 
for the decision of such a_contro- 
versy as a suit in a court of equity, 
which, with its deliberate methods, 
its power to select men trained in 
the science of accounting to_ take 
the evidence and state the result, its 
authority to consider and modify 
their reports after exceptions and 
hearings, is alone really competent 
to justly determine such an issue.” 
Butler Bros. Shoe Co. v. U. S. Rubber 
Co., supra. 


53. See Parties [30 Cyc 122]. 

54, Me.—Hayden vy. Whitmore, 74 
Me. 230. 

N. J.—Pratt v. Boody, 55 N. J. Eq. 


Vt.—Pelton v. Place, 
A 63. 

Va.—Strother v. Strother, 106 Va. 
420, 56 SE 170; Aylett v. Walker, 92 
Va. 540, 24 SE 226; Wright v. 
Michie, 6 Gratt. (47 Va.) 354. 

W. Va.—Clark v. Nickell, 73 W. Va. 
69, 1) SE 1020, AnnCasi917A 
1286. 

Eng.—Bosanquet vy. Wray, 6 Taunt. 
597, 1 ECL 771, 128 Reprint 1167. 

[a] Rule applied. — Equity has 
jurisdiction: (1) Where the cause of 
action was in favor of several own- 
ers of a vessel against a partner- 
ship, and one of the owners of the 
vessel was ~a member of the part- 
nership. Hayden v. Whitmore, 74 


EQUITY 


Therefore a re- 


a fact.®2 


Me. 230. (2) Where the contest is 
between two partnerships with a 
common member. Burrows vy. Leech, 
116 Mich. 32, 74 NW 296; Aylett v. 
Walker, 92 Va. 540, 4 SE 226; 
Bosanquet v. Wray, 6 Taunt. 597, 1 
ECL 771, 128 Reprint 1167. See gen- 
erally Partnership [30 Cyc 567]. (3) 
Where the action is against certain 
members of a partnership on a con- 
tract entered into by the firm. 
Strother vy. Strother, 106 Va. 420, 56 
SE 170. (4) Where a debt is due 
complainant as administrator by a 
firm of which he is a member. 
Strother vy. Strother supra. (5) 
Where the suit is on a joint lease, 
one of defendants being both a lessor 
and a lessee. Pelton v.ePlace, 71 Vt. 
430, 46 A 638. (6) Where the legal 
remedy would be on a _ refunding 
bond payable to an executor, a claim 
against such executor must be as- 
serted in equity. Pratt v. Boody, 55 
Nee Gh On Pope oe Dever Ol 
other grounds 56 N. J. Eq. 429, 39 A 
670]. (7) But if a contract, although 
made concerning the partnership af- 
fairs, and in furtherance of the Joint 
undertaking, ig the individual con- 
tract of the partners who are par- 
ties to. it, if it is made by them, in 
their own names and not in the 
names of the firm, an action at law 
will lie. Wright v. Michie, 6 Gratt. 
(47 Va.) 354. 

55. See Parties [30 Cyc 106]. 

56. Burt v. Cumberland Coal, etc., 
Co., 159 Fed. 905, 87 CCA 85; Hoyt 
v. Fass, 64 Wis. 273, 25 NW 465; 
Piercy v. Fynney, L. R. 12 Eq. 69; 
Croker v. Hambden, Choyce Cas. Ch. 
118, 21 Reprint 72; Peake v. Ledger, 
8 Hare 313, 32 EngCh 313, 68 Reprint 
380. . 

[a] This rule applies: (1) Where 
one refuses to join in the necessary 
preceeding. Hoyt v. Fass, 64 Wis. 
978, 25 NW 45. (2) Where. one has 
released the debt for an improper 
consideration. Piercy v. Fynney, 
ie ue 2 Ba ti69.  3(3)_ Wor this? rea- 
son’ one executor may sue another 
in equity. Croker v. . Hambden, 
Choyce Cas. Ch. 118, 21 Reprint 72; 
Peake v. Ledger, 8 Hare 313, 32 
EngCh 3138, 68 Reprint 380. 

57. Shakers Soc. v. Watson, 68 
Fed. 730, 15 CCA 6382 (where suit in 
equity was sustained on a note of an 
unincorporated society with a numer- 
ous and shifting membership). 

fa] Where a bank has forfeited 
its charter plaintiff who would be 
obliged to sue in its name in an 
action at law may go into equity. 
Biscoe v. Sneed, 11 Ark. 104. 


58. See Witnesses [40 Cyc 2244]. 
59. See Discovery §§ 2-48. 

60. See cases infra notes 61, 62. 
[a] Untrustworthy witnesses.— 


Equity refused to come to the res- 
cue of one who could prove his de- 
fense at law by only one witness 


rer) 7 


where the parties will not join or cannot do so with- 
out defeating the action, and therefore one or more 
of them is left without a remedy at law.%¢ 
difficulties with respect to parties may render the 
legal remedy impracticable and support the equi- 
table jurisdiction.®* 
stacle to legal relief arisiny from the rules of evi- 
dence was the incompetency of parties as witness- 
es,°S hence the broad jurisdiction based on the neces- 
sity for discovery.>® 
sufficient to invoke the jurisdiction,°° as where it 
is sought to set aside an instrument which is void, 
the invalidity not appearing on its face °t or where 
rules peculiar to law prevent the establishment of 
°* Equity will frequently take jurisdiction 
where it is impossible from the nature of the case 
to produce evidence to establish the amount of dam- 
ages,°* as well as where the legal measure of dam- 
ages affords inadequate relief.4 

[§ 48] F. Particular Grounds and Subjects of 


Other 


Historically, the principal ob- 


Other obstacles are, however, 


whom he feared might deny it, and 
whom he could not impeach, being 
his own witness. Matthews v. Dodd, 
3 Del. Ch. 159. ‘ 

61. Los Angeles y. Los Angeles 
City Water Coy UViaUe Sabo SZUNSOt 
735, 44 L. ed. 886; Anoka Water- 
works, ete., Power Co. v. Anoka, 109 
Fed, 580 [app dism 115 Fed. 1018, 
52 CCA 683]; Mobile Land Impr. Co. 


Vee Asse LUOm Ala ona ne OMe 920; 
Panes Views e> ULE) Oy pid Ne 
[a] Equity has jurisdiction: (1) 


To set aside conveyances made bya 
corporation in pursuance of resolu- 
tions of the directors apparently 
valid but passed at a meeting un- 
lawfully held. Mobile Land Impr. 
Co. v. Gass, 129 Ala. ’214, 29 S 990. 
(2) To set aside an invalid ordinance 
fixing water rates where evidence 
aliunde is necessary to show the in- 
validity. Los Angeles v. Los <An- 
geles City Water Co., 177 U. S; 558, 
20 SCt 736, 44 L. ed. 886; Anoka 
Waterworks, etc., Co. vy. Anoka, 109 
Fed. 580. 

[b] Where the instrument is void 
on its face the rule is otherwise. 
Van Doren vy. New York, 9 Paige 
NSN.) poe oe 

62. Ewing yv. Janion, 1 Hawaii 66; 


Lee v. Howe, 27 Mo. 521; Fife v. 
Cate, 85 Vt. 418, 82 A 741, 
[a] Rule applied. — (1) Where 


there had been part performance of 
an oral contract for the sale of land 
but the vendor had disabled himself 
from performing, a bill for compen- 
sation was sustained, it being 
thought that there could be no re- 
covery at law upon the oral contract. 
Lee v. Howe, 27 Mo. 521. °(2) A pill 
was sustained where plaintiff relied 
on an estoppel which could not be 
proved at law. Drexel v. Berney, 122 
Us Sy 24 Ces Ctil 200 sO lL eatin or 
(3) A bill for settlement and ad- 
justment of matters in dispute does 
not show an adequate remedy at law, 
where relief against a mistake in a 
written contract is necessary before 
the desired settlement can be had. 
Pife v.. Cate, 85 Wt. Als. 82) Ay v4. 
(4) But the fact that determination 
of a controversy would depend on 
expert testimony, does not entitle de- 
fendant to have adjudication in 
equity, a court of law being as com- 
petent to act on such testimony as a 
eourt of chancery. Reynolds Corp. 
v. Knoxville Lithographing Co., 138 
Tenn. 287, 197 SW 897. 

63. Buhl v. Stephens, 84 Fed. 922; 
Cheeseborough vy. Green, 10 Conn. 
318, 26 AmD 396; Snowden y. Wilas, 
19 Ind. 10, 81 AmD 370; Davidson v. 


Sadler). 23° "Dex, Civ: Ase 600 foc 
SW 54; Dittmar v. New Braun- 
sel, 20) Tex; (Civ... Ay9293, 2.483) Siw. 
alla 


64. Atlanta v. Macon, etec., R. Co., 
59 Ga, 251. 


72) [ot C: dal 


Jurisdiction °—1. 


cuity of Action—a. In General. 


stated that equity will assume jurisdiction for the 
purpose of preventing a multiplicity of, suits,°* the 
general principle being that the necessity of a mul- 
tiplicity of suits in itself constitutes the inade- 
quacy of the reniedy at law which confers equitable 
But in the application of this prin- 


jurisdiction.°7 
. 65. See also Injunctions [22 Cyc 
724]; Quieting Title [82 Cye 1296]; 
and other special titles in this work. 

66. S.—Donovan vy. Pennsyl- 
VAiaeCo. we LI9 VU Silos JOM OOtnOL, 
50 L. ed. 192; Kansas City Southern 
R. Co. v. Quigley, 131 Fed, 190, 202 
[cit Cye]; In re Blake, 150 Fed. 279, 


80 CCA 167; South Penn Oil Co. v. 
Calf Creek Oil, etc., Co., 140 Fed. 
50%3) Bie Six Dey... Co. v:, Mitchell, 


138 Fed. 279, 70 CCA 569, 1 LRANS 
332 [certiorari den 199 U. S. 606, 
26 SCt 746, 50 L. ed. 330]; Glucose 
Refining Co. v. Chicago, 188 Fed. 209; 


Holst v. Savannah Electric Co., 131 
Fed. 931 [rev on other grounds 132 
Fed. 901, 65 CCA 449]; Mutual L. 
ins Co. avi Blain, 130) emMedy a9 74: 


Wiemer v. Louisville Water Co., 1390 
Fed. 244; Wyman v. Bowman, 127 
Fed. 257, 62 CCA 189; Tift v. South- 
ern R. Co., 123 Fed. 789; Washington 
County v. Williams, 111 Fed. 801, 49 
CCA 621; Eureka, etc., R. Co. v. Cali- 
fornia, etc., R. Co., 109 Fed. 509, 48 
CCA 517; McGuire y. Pensacola City 
Co., 105 Fed. 677, 44 CCA 670; Penne- 
feather v. Baltimore  Steam-Packet 
Co., 58 Fed. 481; Louisville, ete, R. 
Co. v. Ohio Valley Impr., etc., Co., 57 
Fed. 42 [aff 174 U.S. 552, 19 SCt 817, 
43 L. ed. 1081]; Whitney Nat. Bank 
v. Parker, 41 Fed. 402; De Forest v. 
Thompson, 40 Fed. 375; Potts v. 
Hahn, 32 Fed. 660; Nichols v. Jones, 
19 Fed. 855. 

Ala.—Cullman Property Co. v. 
Eerie hutt loumber Cos ti, Sda4s 
Enterprise Lumber Co. v. Dothan 
First Nat. Bank, 181 Ala. 388, 61 S 
930; Singer v. Singer, 165 Ala, 144, 
51 S 755, 138 AmSR 19, 29 LRANS 
819, 21 AnnCas 1102; Morgan vy. Mor- 
gan, 3 Stew. 383, 21 AmD 638. 

Colo.—Dumars v. Denver, 16 Colo. 
Ae LO LO LOD Pao 80! 

Ga.—Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 137 Ga. 693, 
73 SE 1053; Fleming y. Blosser 
_ Printing Co., 118 Ga. 86, 44 SE 805; 

Orton v. Madden, 75 Ga. 83; Young 
Vem ErO Wil, Sol Gat L: eter Vs 
Thomasville, 74 Ga. 570. 

Ill.—Livingston County Bldg., etc., 
Assoc. v. Keach, 219 Ill. 9, 76 NE 
2s Laloy.a. ive) Cathin=’ Coal. *Co:, ° 21:0 
Ill, 460, 71 NE 335; German Alliance 
Ins. Co. v. Van Cleave, 191 Ill. 410) 
61 NE 94; Scott v. Moore, 4 Ill. 306; 
Williamson y. Warfield, 136 Ill. A. 
168 [aff 233 Ill. 487, 84 NE 706]; 
Chicago Tel. Co. v. Illinois Mfrs.’ 
Assoe., 106 Ill. A. 54. 

Ind.—Boonville Nat. Bank 
Blakey, 166 Ind. 427, 76 NE 529. 

Iowa.—Harrison County vy. Ogden, 
165 Iowa 325, 145 NW 681; Richmond 
ape aus Oty | He. Co. 38) Lowe 


Vv. 


Kan.—Martin v. Martin, 44 Kan. 
295, 24 P 418, 

Ky.—Sanders v. Herndon, 128 Ky. 
437, 108 SW 908, 32 KyL 1362; Asher 
vy. Uhl, 122 Ky. 114, 87 SW 307,- 98 
SW 29, 29 Kyl 396; Harrison, v, 
Fleming, 7 T. B. Mon. 5387. 

Md.—Magin y. Niner, 110 Mad. 299, 
73 A 12; Frederick County Comrs. 
v. Frederick, 88 Md. 654, 42 A 218. 

Miss.—Blumer v. Ulmer, 44 S 161; 
Crawford v. Mobile, etc.,,R. Co., 83 
Miss. 708, 36 S 82, 102 AmSR 476; 
Warren Mills v. New Orleans Seed 
Co., 65 Miss, 391, 4S 298, 7 AmSR 
671; Tate County v. De Soto County, 
51 Miss. 588. 

Mo.—Kilpatrick v. Wiley, 197 Mo. 
123, 95 SW 213; Joseph B. Baum 
Mercantile Co. v. Levin, 189 Mo. A. 


Multiplicity of Suits and Cir- 


EQUITY 


It is frequently 


237, 174 SW 442; Breimeyer v. Star 
Bottling Co., 186 Mo. A. 84, 117 SW 
119; Desberger v. University Heights 
Realty, ete., Co., 126 Mo. A. 206, 102 
SW 1060; Barrington v. Ryan, 88 Mo. 
A. 85; Corby v. Aldrich, 4 Mo. 
575. See St. Louis Merchants’ Exch. 
v. Knott, 212 Mo. 616, 111 SW 565 
(petition held not to state a case for 
equity jurisdiction on this ground). 

Nebr.—Leach v. Harbaugh, 3 Nebr. 
{Unoff.) 346,.91 NW 521. 

N. H—Smith v. New England 
Bank, 69 N. H. 254, 45 A 1082. 

N. J.—Christian Feigenspan  v. 
Nizolek, 71 N. J. Eq. 382, 65 A 703; 
American Cent. Ins. Co. v. Landau, 
62 N. J. Hq. 73, 49 A 438; Shimer 
v. Morris Canal, ete, Co., 27 N. J. 
Eq. 364; Black v. Shreeve, 7 N. J. 
Eq. 4490. 

N.Y Satterlee “va aikobbe,. 173 
N. Y. 91, 65 NE 952; Hunter v. Man- 
hattan R. Co., 141 N. Y.,.281, 36 NE 
400 [aff 61 N. Y. Super. 312, 19 NYS 
703, 22 NYCivProc 309, 29 AbbNCas 
15]; Wheelock v. Noonan, 108 N. Y. 
179, 15 NE 67, 2 AmSR 405; Sara- 
toga County v. Deyoe, 77 N. Y. 219, 
57 HowPr 134 [rev 15 Hun 526]; 
Whittlesey v. Delaney, 73 N. Y. 571; 
Corning v. Troy Iron, etc., Factory, 
40 Ni Y. 191 {aff 39 Barb.. 311]; Hey- 
wood v. Buffalo, 14 N. Y. 534]; Smith 
v. Albany First Nat. Bank, 151 App. 
Div. 817, 185 NYS 985; Schwarcez v. 
International Ladies’ Garment Work- 
ers’ Union, 68, Misc. 528, 124 NYS 
968; INicoll vy. Huntington, 1 Johns. 
Ch. 166. 

N. C.—Long v. Beard, 6 N. C. 337. 

Oh.—Tudor Boiler Mfg. Co. v. I. 
Greenwald Co., 26 Oh. Cir. Ct. 556; 
Warner v. Armstrong, 10 Oh. Dec. 
Reprint 426, 21 CincLBul 124; Fo- 
garty v. Cincinnati, 9 OhS&CP 
753; 
Okl.—Leonard y. Childers, 170 P 
247; Minnetonka Oil Co. v. Cleve- 
land Vitrified Brick Co., 27 Okl. 180, 
1h Bs 326: 

Pa.—Andriessen’s App., 123 Pa. 
303, 16 A 840; Corbe v. Burkert, 33 
Pa. Super. 317; Steigerwalt v. Rife, 
9 Pa. Super. 363; Winters v. Cohn, 
20 Pa. Dist. 751; Hower v. Garrett, 
18 Pa. Dist.. 847; Pennsylvania R. 
Co. vy. Philadelphia County, 16 Pa. 
Dist. 723; Cook v. Carpenter, 12° Pa. 
Dist. 483 [aff 212 Pa. 165, 61 A .799, 
108 AmSR 854, 1 LRANS 900, 4 
AnnCas 723]; Graver v. Dodson Coal 
Co TT) Pas Dist. 54620 Pa. (Coprozg: 
Mengel v. Lehigh Coal, ete., Co., 24 
Pa. Co. 152; Kelly v.,Nypano, ‘etc., 
23 Pa. Co. 177; Blackwell v. 
Ace, Fi 177; Freeman v. 
Stine, 34 LegInt 96. 

Porto Rico.—Desola vy. Willoughby, 
1 Porto Rico Fed. 344. 

Ss. D—Jewett v. Smail, 20 S. D. 
232, 105 NW 738. 

Tenn.—Dixie F. Ins. Co. v. Ameri- 
can Confectionery Co., 124 Tenn. 247, 
136 SW 915, 34 LRANS 897. 

Tex—Latham Co. v. Snell, (Civ. 
A.) 176 SW 917; Dollar v. Lockney 
Supply Co., (Civ. A.) 164 SW 1076; 
Steger, etc., Mfg. Co. v. MacMaster, 
SL Lexile A. boreal ommsivVanore ste 

Vt.—Watkins v. Childs, 79 Vt. 234, 
65 A 81; Barton Nat. Bank y. At- 
INS. slic, Vile O oe Reimer 
W. Va.—Lynch v. Armstrong, 81 
W. Va. 1384,'94 SE 24: Peterson v. 
Hall, 57 W. Va. 535, 50 SE 6038. 

Wis.—Franke v. H. P. Nelson Co., 


157 Wis. 241, 249, 147 NW 13 [cit 
Cyc]; Miller v. Drane, 100 Wis. 1, 
75 NW 413. 


A.! 


se 
fe >* 


Baa he ( 


ciple the diversity and conflict in the decisions have 
been so great that it has been said to be difficult, 
if not impossible, to reconcile the cases, or to de- 
duce from them a plain and uniform rule by which 
to determine the question.®® 
rectly brought within the principle of some pre- 
ceding case must be decided upon its own merits,°° 


Each case if not di- 


“Equity abhors both circuity and 
multiplicity of actions, and will ad- 
just [conflicting] equities of persons 
in one suit.” Sanders y. Herndon, 
128 Ky. 437, 108 SW 908, 32 KyL 
1362 [quot Harris v. New, 167 Ky. 
262, 180 SW 3:75]. Adjustment as 
ground of jurisdiction see infra 
§§ 110-112. 

[a] “The reason that equity takes 
cognizance in order to avoid a mul- 
tiplicity of suits is the common 
sense of it, viz., convenience. Now, 
convenience within the purview of 
the rule, faces three ways—one face 
turns toward plaintiffs, one toward 
defendants, and another toward. the 
court charged with the duty of ad- 
ministering justice, not pell-mell or 
by chance-medley, but in orderly 
fashion by rule and good. sense. 
Both parties litigant must be con- 
sidered. If any preference is given 
to either, on mere convenience, it 
should be to the defendants, since 
plaintiffs go into court voluntarily, 
defendants (speaking in fireside fig- 
ure) are pulled in by the ears.” 
Peniston v. Hydraulic Press Brick 
Co., 234 Mo. 698, 711, 1388 SW 5382. 

{b] The origin of the doctrine 
may be traced to what are called 
“pills of peace,’ and those in the 
nature of bills of peace. Sharon vy. 
Mucker,.144°7 UU. So b3e> 122 SChmucoe 
36 L. ed. 532; Cumberland Tel., etc., 
Co. v. Williamson, 101 Miss. 1, 57 S 
559; Smith vy. New England Bank, 
69° N. H. 254, 45 A’ 10825 ‘Tilinois 
Steel Co. vy. Schroeder, 133 Wis. 561, 
113" GINIWe Ol, 126)" PADIS ER oO Tyee tee 
LRANS 239. See also Adams Equity 
p 199; Bispham Prin. Eq. (9th ed) 
p 654; Pcmeroy Eq. Jur. § 246. 

67. Mutual I. Ins. Co. v. Blair; 
130 Fed. 971; Louisville, ete., R. Co. 
V.2Ohios Valley) Dnpr, (ete, . 160.2 ou 
Hed. 42; 46:.fiativ 174° UL Sy 552, 319 
SCt 817, 43 L. ed. 1081]; Nichols v. 


Jones, 19 Fed. 855; Vandalia Coal 
Co. v. Lawson, 43 Ind. A. 226, 87 
NE 47; Bailey v. Briggs, 56 N. Y. 


407; Allegany, etc., R. Co. v. Weiden- 
feld, 5 Misc. 48, 25 NYS 71. See also 
cases supra note 66. 

“The very fact that a multitude 
of suits are to be prevented consti- 
tutes the very inadequacy of legal 
methods and remedies, which calls 
the concurrent jurisdietion of a court 
of equity into being ... and allows 
it to adjudicate upon purely legal 
rights, and confer purely legal re- 
liefs.” Louisville, “ete.;.. R: Cot vw 
Ohio Valley Impr., ete., Co., supra. 

“The rule whereby a court of 
equity may enjoin such numerous 
suits at law is not based on the 
postulate that the court of law is 
without jurisdiction, but simply on 
the ground that a multiplicity of 
suits would be thereby prevented, 
and that in such prevention both the 
public and private interest would be 


subserved?”\) Dixie Ey Ins. .7Con an. 
American Confectionery Co., 124 
Tenn. 247, 291,136 SW.-915, 34 
LRANS 897. ‘ 


68.: Hale v. Allinson, 188 U. S. 56, 
23 SCt 244, 47 L. ed. 380; Wyman 
v. Bowman, 127 Fed. 257, 62 CCA 
189; Vandalia Coal Co. v. Lawson, 
43 Ind. A. 226, 87 NE 47; Cumber- 


land Tel... ‘ete... Co. v. Walliam'son? 
10s Miss7 1 bi Sa559) 
69. Hale v. Allinson, 188 U. S. 


56, 23 SCt 244, 47 L. ed. 380; Chicago . 
Vv. ,Collins,) 175) Ti! 445, .°540 INGE solo 
67 AmSR 224, 49 LRA 408; Adams 
v. Oberndorf, 121 Ill. A. 497; Van- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


AZ 


§ 48] 


in the exercise of a sound legal discretion,?® the 
factors to be considered being the real and substan- 
tial convenience of all parties, the adequacy of the 
legal remedy, the situation of the different parties, 
the points to be contested, and the result which 
would follow if jurisdiction should be assumed or 
denied,” and particularly the constitutional right of 
The single fact that a 
multiplicity of suits may be prevented by the as- 
sumption of jurisdiction is not enough, in all cases, 
to sustain it,’* although the prevention of such 
multiplicity is a persuasive argument in favor of 
Jur: To justify the interference of 
equity 1t must appear that such action will promote 
justice,‘° and that all rights involved can be as 


a party to trial by jury.72 


the jurisdiction.’ 


dalia Coal Co. y. Lawson, 43 Ind. A. 
226, 87 NE 47. 

70. Roanoke Guano Co. y. Saun- 
dersyrl (8. Ala. 347,56 'S 198, ° 935, 
LRANS 491; Vandalia Coal Co. v. 
Lawson, 43 Ind. A. 226, 87 NE 47. 

71. Hale y. Allinscn,,188 U. S. 56, 
23 SCt 244, 47 L. ed. 380; Roanoke 
Guano Co. v. Saunders, 173 Ala. 347, 
56 S 198, 35 LRANS 491; Davis v. 
Forrestal, 124 Minn. 10, 144 NW 423, 
LRAI1915F 1012, AnnCas1915B 448. ° 

{a] Jurisdiction assumed.— Where 
there is a multiplicity of actions at 
law, involving conflicting claims to 
the same property, which a court of 
law cannot solve without working 
injustice, founded upon one continu- 
ous and fraudulent scheme, inflicting 


_@ similar injury upon all parties to 


the actions, and differing only in de- 
tail and degree, and the legal remedy 
by defense of the many actions is 
shown to be destructive of the lien 
and right of one of the claimants, a 
state of facts is presented which ful- 
ly justifies the interference of equity. 
National Park Bank y. Goddard, 131 
N. Y. 494, 30 NE 566 [aff 62 Hun 31, 
16 NYS 343]. 

72. McGuire y. Pensacola City Co., 
105 Fed. 677, 44 CCA 670; Roanoke 
Guano Co, v. Saunders, 173 Ala. 347, 
56 S 198, 35 LRANS 491; Boonville 
Nat. Bank vy. Blakey, 166 Ind. 427, 
76 NE 529; Vandalia Coal Co. v. 
Lawson, 43 Ind. A. 226, 87 NE 47; 
Davis v. Forrestal, 124 Minn. 10, 144 
NW 423, LRA1915F 1012, AnnCas 
1915B 448; Weston y. Fisher, (Mo. 
A.) 180 SW 1088. 

73. U. S.—Hale v. Allinson, 188 U. 
S. 56, 28 SCt 244, 47 L. ed. 380. 

Ala.—ASitna Ins. Co. v. Hann, 196 
Ala. 234, 72 S 48; Roanoke Guano Co. 
v. Saunders, 173 Ala. 347, 56 S 198, 
85 LRANS 491; Sayers v. Tallassee 
Palis Mts. "Coz 167 “Ala. 553, 52°-S 
892. 

Fla.—Hughes v. Hannah, 39 Fla. 
365, 22 S 613; Doggett v. Hart, 5 Fla. 
215, 58 AmD 464. : 

Ind.—Boonville Nat. Bank v. Bla- 
key, 166 Ind. 427, 76 NE 529. 

Miss.—Cumberland Tel., etc., Co. 
vy. Williamson, 101 Miss. 1, 57 S 559; 
Gulf, etc., R. Co. v. Barnes, 94 Miss. 
484, 48 S 823.- 

W. Va.—Zanhizer v. Hefner, 47 W. 
Va. 418, 35 SE 4. 

74, Ozark-Bell Tel. Co. v. Spring- 
field, 140 Fed. 666; Vandalia Coal Co. 
vy. Lawson, 43 Ind. A. 226, 87 NE 


47. 

75. Boonville Nat. Bank vy. Blakey, 
166 Ind. 427, 76 NE 529; Vandalia 
Coal Co. v. Lawson, 43 Ind. A. 226, 
87 NE 47, 55. 

“The discretion used should be the 
result of legal reasoning and consid- 
eration, wherein all the facts and cir- 
cumstances are considered with re- 
gard to whether the assumption of 
jurisdiction by equity would ‘make 


for justice.’ Vandalia Coal Co. v. 
Lawson, supra. P 
76. Eureka, etc., R. Co. v. Califor- 


nia, etc., R. Co., 109 Fed. 509, 48 CCA 
517: Vandalia Coal Co, v. Lawson, 
43 Ind. A. 226, 87 NE 47, 55; Coleman 


_v. Phelps, 57 HowPr (N. Y.) 393. 


EQUITY 


action.7® 


“The modern, and we believe laud- 
able, tendency of courtsisto abandon 
the old and technical forms, to ab- 
breviate litigation, to get at the 
heart of a case and decide it with- 
out delay—to save time and expense. 
Many of the later cases show that 
the number of cases in which equity 
will assume jurisdiction is increas- 
ing, but in allowing this condensa- 
tion of litigation courts must look 
well to the facts and see that a con- 
solidation will not confuse the is- 
sues, will not bring so many ques- 
tions or varied interests into a case 
that they cannot be as well decided 
as if the cases were tried separately, 
will not work a practical denial of 
that grand constitutional guaranty, 
trial by jury.” “Vandalia Coal Co. v. 
Lawson, supra. 

77.) ‘Hale vy. "Allinson, 288 WS. 56, 
72, 23 SCt 244, 47 L. ed. 380 [aff 106 
Fed. 258, 45 CCA 270] (per Peckham, 
J.); Roanoke Guano Co. vy. Saunders, 


‘173 Ala, 347, 56 S ‘198, 35 LRANS 
491, 
78. Boise Artesian Hot, etc., Wa- 


ter Co. v. Boise City, 213 U. S. 276, 
29 SCt 426, 53 L. ed. 796; Whitaker 
v. Roberts, 155 Fed. 882; Gulf Com- 
press Co. v. Sykes, 159 Ala. 669, 48 
S 481; Gulf Compress Co. v. Harris, 
158 Ala. 343, 48 S 477; 24 LRANS 
399; Bailey v. Briggs, 56 N. Y. 407; 
Magee v. Cutler, 43 Barb. (N. Y.) 
239 (where plaintiffs are not subject 
to any peril of a multiplicity of suits, 
and a single action would determine 
the controversy); West v. New York, 
10 Paige (N. Y.) 539. See also cases 
infra notes 79-84. 

[a] Rule applied.—Where the ques- 
tion of the illegality of costs taxed 
in the criminal court of a county 
may be settled by motion in a few 
cases in such court, equity will not 
take jurisdiction to prevent a mul- 
tiplicity of suits. State v. Richards, 
120 Tenn. 477, 113 SW 83870. y 

79, Eureka, etc., R. Co. v. Califor- 
nia, etc., R. Co., 109 Fed. 509, 48 CCA 
517. See Parties [30 Cyc 120]. 

g0. Peters v. Prevost, 19 F. Cas. 
No. 11,032, 1 Paine 64; Vandalia Coal 
Co. v. Lawson, 43 Ind. A. 226, 87 NE 
47: Detroit Trust Co. v. Hunrath, 
(Mich.) 131 NW 147; Third Ave. R. 
Co. v. New York, 54 N. Y. 159 [dist 
West v. New York, 10 Paige (N. Y.) 
539]. Compare Dixie F. Ins. Gowty: 
American Confectionery Co., 124 
Tenn. 247, 291, 136 SW 915, 34 LRANS 
897 (where it is said: “Nor is it any 
answer to say: that, if the sujts at 
law should all be brought in one 
court of law, they could all be con- 
solidated and heard together by order 
of the judge of such court. This pre- 
supposes that they would all be so 
brought, and likewise that they would 
all remain in court, when in truth 
there would be nothing to prevent 
the dismissal of any of the cases on 
voluntary motion of the plaintiff 
therein, and their subsequent renewal 
at such times and in such ways as 
would effectually prevent consolida- 
tion, Relief in equity cannot be de- 
nied on such grounds. _ Moreover, 
consolidated cases, involving numer- 
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well protected in the equity suit as in the separate 
Where the case is not covered by any 
controlling precedent, substantial inconvenience to 
defendants, if jurisdiction is assumed, may over- 
come the convenience to plaintiff, and justify a 
refusal to take jurisdiction,’ although a formal 
multiplicity of suits would thereby be prevented."7 
Equity will not take jurisdiction on this ground 
where there is no necessity for it,78 as where the 
legal rules as to joinder of parties*® and joinder 
or consolidation of actions °° permit adequate re- 
lief in a single action at law,$t or where for any 
other reason there is no necessity for a multiplicity 
of suits to obtain full relief at law,®? or where a 


ous and diverse questions affecting 
different branches of a composite 
controversy, . cannot he so \ well 
handled in trials at law as in equity, 
owing to the difference in the meth- 
ods of practice in the two courts, and 
particularly to the difference in the 
functions of the jury in the respec- 
tive tribunals’’). 
_Joinder and consolidation of ac- 
tions see Actions §§ 188—274, 308-367. 
81. U. S.—McGuire v. Pensacola 
City Co., 105 Fed. 677, 44 CCA 670. 
Ala.—Gulf Compress Co. vy. Har- 


' ris, 158 Ala. 343, 48 S 477, 24 LRANS 


399. 
Me.—Burroughs v. Cutter, 98 Me. 
178, 56 A 649, 99 AmSR 392. 
Mass.—Greenhood v. MacDonald, 
183 Mass. 342, 67 NE 336. 
Minn.—Davis vy. Forrestal, 124 
Minn, 10,,144 NW 4238, LRA1915R 


1012, AnnCas1915B 448. 

N. H.—Williams v. Mathewson, 73 
N. H. 242, 60 A 687. 

[a] An ejectment bill will not lie 
on the ground that defendants are 
numerous where all persons in pos- 
session may be joined at law and full 
relief had. McGuire y. Pensacola City 
Co., 105 Fed. 677, 44 CCA 670; North- 
ern Pac. R. Co. v. Amacker, 49 Fed. 
529, 1 CCA 345 [aff 46-Fed. 233]; 
Smythe v. New. Orleans Canal, etce., 
Co., 34 Fed. 825 [aff 141 U. S. 656, 
12a SCt™= Dis, soa. Sedans oils 

[ob] A bill in equity will not lie: to 
recover the amount of several bills 
of cost, for which an action at law 
will lie under Comp. L. § 7411. Beech- 
er v. Mead, 49 Mich. 162, 13 NW 498. 

82. Hicks v. Penn Mut. L. Ins. 
Co., 210 Fed. 464; Thomas y. Council 
Bluffs Canning Co., 92 Fed: 422, 34 
CCA 428; Warfield-Pratt-Howell Co. 
v. Williamson, 233 Ill. 487, 84 NE 
706. See also cases infra this note. 

[a] Rule applied—(1) A _ bill 
against several railroad companies 
for an accounting and repayment of 
overcharges, asserting that each was 
liable for a fractional part, was held 
bad, because plaintiff had a remedy 
at law for the whole amount against 
the company making the excessive 
charges. Scott v. Erie R. Co., 34 
N. J. Eq. 354. (2) A Suit to avoid 
an assessment will not be enter- 
tained, although the assessment is 
divided into ten parts, payable an- 
nually, where one might at his elec- 
tion pay it all at once, and test its 
validity in a single action to recover 
it back. Greenhood y. MacDonald, 
183 Mass. 342, 67 NE 336. (3) Taxes 
on bankstock were assessable against 
stockholders but the bank was re- 
quired to withhold sufficient funds 
from dividends for the payment 
thereof. A bank paid over moneys 
so retained on an illegal assessment. 
The bank sought by a bill in equity 
to avoid multiplicity of suits to re- 
cover it back. It was held that the 
tax being void the bank paid in its 
own wrong and that therefore one 
action at law by the bank would be 
sufficient for its recovery. It was 
also held that the bill could not be 
sustained to prevent multiplicity, or 
to restrain the collector from dis- 


74 [210.3] 


multiplicity of suits is not threatened,** or where 
by taking jurisdiction a multiplicity of suits would 
So a multifarious bill will not 
be sustained on the ground of preventing a multi- 
The doctrine has no application 
unless the joinder of the several matters in one 
suit will really simplify and consolidate the issues; 
there is no avoidance of a multiplicity of suits by 
simply uniting them in one proceeding.*® While the 
prevention of a multiplicity of suits is an inde- 
pendent and substantive ground of equity jurisdic- 
tion and not merely a makeweight where other 


not be avoided.§* 


plicity of suits.®° 


tributing the money among several 
municipal corporations, because such 
distribution would not absolve the 
collector from liability, and require 
separate actions against each mu- 
nicipality. “Kimball v. Corn Exch. 
Nat. Bank, 1 Ill. A. 209 [aff 89 Ill. 


[b] Where only a question of law 
is involved, which can readily be de- 
termined whenever presented in an 
action, a bill of peace will not lie 
because unnecessary. Bailey v. 
Briggs, 56 N. Y. 407; West v. New 
York, 10 Paige (N. Y.) 539. But see 
Third Ave. R. Co. v. New York, 54 
N. Y. 159 (which seems irreconcilable 
with this doctrine). 

83. U. S.—Boise Artesian Hot, etc., 
Water Co. v. Boise City, 213 U. S. 
276, 29 SCt 426, 53 L. ed. 796; Bron- 
son v. Cook, 247 Fed. 601; United 
Cigarette Mach. Co. v. Winston Ciga- 
rette Mach. Co., 194 Fed. 947, 114 CCA 
583. 
Ill.—White v. Young Men’s Chris- 
tian Assoc., 233 Ill. 526, 84 NE 658; 


Imperial F. Ins. Co. v. Gunning, 81 
Til. 236. 
Mass.—Nash v. McCathern, 183 


Mass. 345, 67 NE 823. 

N. Y.—Maitter of Bridgford, 65 Hun 
227, 20 NYS 281, Kilbourne y. Allyn, 
7 Lans. 356 [aff 59 N. Y. 21, 17 AmR 
291] (where it is not alleged and 
proved that others intend to sue). 

Tenn.—Reynolds Corp. v. Knox- 
ville Litho. Co., 138 Tenn. 287, 197 
Sw 897. é f 

“Where the multiplicity of suits to 
be feared consists in repetitions of 
suits by the same person against 
the plaintiff for causes of action 
arising out of the same facts and 
jegal principles, a court of equity 
ought not to interfere upon that 
ground unless it is clearly neces- 
sary to protect the plaintiff from 
continued and vexatious litigation. 
Something more is required than the 
beginning of a single action with an 
honest purpose to settle the rights 
of the parties.” Boise Artesian Hot, 
ete., Water Co. v. Boise City, 213 U. 
S. 276, 286, 29 SCt 426, 53 L. ed. 796. 

“There is no allegation showing 
multiplicity of suits pending or ex- 
pected, and while there is a finding 
by the court that a remedy can only 
be partially obtained by a great mul- 
tiplicity of actions at law, there is 
no evidence that any such action has 
been tried or even brought. This the 
general rule requires, and we find 
nothing in the case to make it an ex- 
ceptions: ./lroy,, etc., R. Co. Vv. Bos 
HON Cleats COO Ou Na ke LOM GLAS 
[quot Purdy v. Manhattan El. R. Co., 
13) INIVS: 295, 2981. 

[a] Tlustrations.—(1) The theory 
of a bill for relief against a tax was 
that a penalty was imposed for each 
day’s delay in payment and that an 
action would lie for each penalty. 
The court held that this failed to 
make a case, as it would not be pre- 
sumed that the state would institute 
vexatious litigation. Pacific Express 
Co. v. Seibert, 44 Fed. 310 [aff 142 
U. S. 389, 12 SCt 250, 39 L. ed. 1035]. 
(2) But a bill was sustained against 
municipal officers under similar cir- 
cumstances. Hutchinson v. Beckham, 
118 Fed. 399, 55 CCA 333. (3) There 
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tion.°® 


is no multiplicity of actions threat- 
ened so as to give equity jurisdic- 
tion where the decision in the first 
action would necessarily be decisive 
of the subsequent ones as the law of 
the case, Quest v. Brooklyn, 69 N. 
Y. 506 [aff),.3° Hun, 97) jGwvhere an 
assessment for benefits was to be 
added to the annual tax on certain 
property in nineteen equal install- 
ments). See also Guest v. Brooklyn, 
79 N. Y. 624 (action between the 
same parties on a subsequent in- 
stallment). 

[b] The probability of a multiplic- 
ity of suits must be shown. Tudor 
Boiler Mfg. Co. v. I. Greenwald Co., 
26, Oh: Cir, Ct 556. f 

[c] A mere possibility of a multi- 
plicity of suits does not show that 
the legal remedy is inadequate. Pech- 
Ssteini\ vay, smith, 14) App. {CDi eC 2i. 

[d] Mere apprehension or fear on 
the part of the person seeking relief 
that defendant may institute actions 
against him in the future will not 
warrant a court of equity in enjoin- 
ing the bringing of such actions. 
United Cigarette Mach. Co. v. Win- 
ston Cigarette Mach. Co., 194 Fed. 
947, 114 CCA 583. 

84 Manchester F. Assur. Co. v. 
Stockton Combined Harvester, etce., 
Works, 38 Fed. 378; Peniston v. Hy- 
draulic Press Brick Co., 234 Mo. 698, 
712, 138 SW 532; West v. New York, 
10 Paige (N. Y.) 539; International 
Paper Co, v. Bellows Falls Canal Co., 
88 Vt. 938, 90 A 943, 

“There must be such common re- 
Jation, common interest or common 
question involved that one proceed- 
ing in equity may really avail to pre- 
vent a multiplicity of suits and per- 
mit a general bill of peace. Where 
that principle does not obtain there 
is no real avoidance of a multiplicity 
of suits and, the reason of the rule 
failing, the rule cannot be invoked.” 
Peniston vy. Hydraulic Press Brick 
Co., supra. 

[a] Tlustration.—Bills by a num- 
ber of insurance companies to set 
aside an adjustment for fraud were 
held bad because the fraud rendered 
the adjustment void and could be 
used as a defense at law, and if the 
relief should be granted actions at 
law must still be brought on the 
policies. Manchester F. Assur. Co. 
v. Stockton Combined Harvester, etc., 
Works, 88 Fed. 378. 

85. Tompkins vy. Craig, 98 Fed. 
885; Fulton y. Fisher, 239 Mo. 116, 
143 SW 438. ; 

“A party, appealing to equity to 
avoid a multiplicity of suits, must 
still obey the rules of good pleading 
and steer clear of the vice of multi- 
fariousness.” Peniston vy. Hydraulic 
Press Brick Co., 284 Mo. 698, 711, 138 
SW 532. : 

86. U. S.—uU. S. v. Bitter Root 
Dev. ‘Coy 2000U.5 S.)451, 26 0SCr i318 
50 L. ed. 550; Hale v. Allinson, 102 
Fed. 790 [aff 106 Hed. 258, 15. CCA 
ZO mite, “LS Si Ue oid OME orES Gtr oaae 
47 L, ed. 380)]; Schulenberg-Boecke- 
1k Lumber Co. vy. Hayward, 20 Fed. 

Ill.—TIllinois Postal Tel.-Cable Co. 
v. Staehle, 188 Ill. A. 464. 

Ind.—Vandalia Coal Co. v. Law- 
son, 43 Ind. A, 226, 87 NE 47. 


Pe en 


[§ 48 


equities are present,’? it does not alone create a 
cause of action where none otherwise exists; there 
must be a prior existing cause of action, a right 
to relief, involving a multiplicity of suits, before this 
doctrine operates to transfer the ‘whole matter to 
the jurisdiction of equity for a complete determi- 
nation in one suit.5§ 
or equitable relief is sufficient; there need not be 
an independent equity, in addition to the avoidance 
of a multiplicity of suits, to support the jurisdic- 
This ground is often only one of several 
equitable circumstances which together support the 


But a right to either legal 


Mich.—Bay City Bridge Co. 
Etten, 36 Mich. 210. 

Vt.—International Paper Co. 
ie Canal Co., 88 Vt. 


v. Van 


v. Bel- 


OB OW) 

Eng.—Bouverie yv. Prentice, 1 Bro. 
Ch. 200, 28 Reprint 1082. 

[a] Rule applied.—(1) Where the 
statutory liability of stockholders is 
several and. not joint, a bill in equity 
does not lie against a number of 
stockholders to enforce their several 
liability. Tompkins v. Craig, 93 Fed. 
885, 886 (where the court said: ‘The 
plaintiff seeks to support the action 
upon the ground that such a proceed- 
ing will prevent a multiplicity of 
suits, but this is a reason in form 
rather than in substance; for, while 
the bill has only one number upon 
the docket and calls itself a single 
proceeding, it is in reality a bundle 
of separate suits, each of which is no 
doubt similar in character to the 
others, but rests nevertheless up- 
on the separate and distinct liabil- 
ity of one defendant. The liability 
is legal, and not equitable’). (2) 
The prevention of multiplicity of 
suits cannot successfully be relied 
upon to sustain a bill in equity, filed 
on behalf of the United Staies for. 
redress for the acts of persons li- 
censed to cut timber from certain de- 
scribed lands of the public domain, 
in wrongfully cutting, carrying away, 
and conveying timber from other 
lands. U.S. v. Bitter Root Dev. Co., 
ene U.S. (451, 26, SCt; 318,°50 Iu. ed, 

87. Bailey vy. Tillinghast, 99 Fed. 
801, 40 CCA 93; Tompkins v. Craig, 
93 Fed. 885; Saratoga County v. De- 
yoe, 77 N. Y. 219, 57 HowPr 134 [rev 
15 Hun 526]. 

88. U. S.—Kansas City Southern 
R. Co, v. Quigley, 181 Fed. 190, 202 
[quot Cyc]; Mechanics’ Ins. Co. v. 
C. A. Hoover Distilling Co., 173 Fed. 
888, 97. CCA 400, 32 LRANS 873. 

_Ala.—Turner vy. Mobile, 135 Ala. 
73, 33) S8~132: : 
one C.—Pechstein vy. Smith, 14 App. 
Fla.—Storrs vy. Pensacola, ete, R. 
Coz 29 Plan 61s tS 226F 

Md.—Roland Park Co. y. Hull, 92 
Md. 301, 48 A 366. 

Miss.—Cumberland Tel., ete., Co. v. 
Williamson, 101 Miss. 1, 57 S 559; 
Gulf, etc., R. Co. v. Barnes, 94 Miss. 
484, 48 S 8238. 

N. Y.—Venice v. Woodruff, 62 N. 
Y. 462, 20 AmR 495; Smith v. Albany 
First Nat. Bank, 151 App. Div. 317, 
135 NYS 985; Allegheny, etc., R. Co. 
v. Weidenfeld, 5 Misc. 43, 25 NYS 71; 


Purdy v. Manhattan El. R. Co., 13 
NYS 295. 

R.. d.—New. Yorks“étes, Ri Cox. v. 
Providence, 16R. .E.. 746;..19, Av T59i 


“The first and paramount step to 
be taken by a complainant in a bill 
of this character is the averment of 
a complete defense to the actions 
sought to be enjoined. He cannot 
invoke equity merely to have his 
wrongdoing adjudged in one suit in- 
stead of seven hundred.” Hamilton 
v. Alabama Power Co., 195 Ala. 4388, 
439, 70 S 7387. 

89. Storrs v. Pensacola, ete. R. 
Co., 29 Fla. 617, 11 S 226; Barrington 
v. Ryan, 88 Mo. A. 85; Saratoga Coun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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jurisdiction.®°° Where there is an independent equi- 
table right in plaintiff, the doctrine of preventing a 
multiplicity of suits may affect the nature and ex- 
tent of the relef afforded,®! as by inducing the 
court to retain jurisdiction and afford complete 
relief instead of remitting the parties to their reme- 
dies at law ®? where to do so will prevent a mul- 
tiplicity of suits.°* The doctrine finds frequent ap- 
plication in connection with an equitable right to 
_relef against fraud,®* to contribution,®® to an ac- 
counting,®® to the construction of a will,9? or to the 
administration of estates.°* The jurisdiction being 
exercised for preventive purposes, it must be in- 
yoked in time to have a preventive effect.°® After 
a number of actions have been actually brought to 
issue it is too late to maintain an equitable action 
on the ground of multiplicity of suits.t 
A multiplicity of equity suits, as well as of ac- 
tions at law, may be restrained in a proper ease.? 
The number of actions which constitute a multi- 
plicity of suits so as to justify or require the as- 
sumption of jurisdiction in equity is not fixed, but 
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[21 C.J.] 75 

The federal courts of course have jurisdiction im 
equity, in. proper cases, to prevent a multiplicity 
of suits,* subject to the limitations on federal equity 
jurisdiction.® 

[§ 49] b. Who May Invoke Jurisdiction. The 
general rule is often stated that jurisdiction upon 
the ground of preventing a multiplicity of suits can 
be invoked only by a plaintiff ‘who would himself 
be compelled to bring or defend the numerous ac- 
tions in question; that a multiplicity of suits against 
defendant to which plaintiff will not be subjected, 
and in which he has no interest, furnishes no ground 
for his resort to equity. But this rule should be 
limited to the class of eases where the multiplicity 
to be prevented consists of many controversies be- 
tween the same persons.” It has no application 
to the class of cases where the multiplicity of suits 
relied on to support the jurisdiction consists of simi- 
lar causes of action in favor of, or against, a 
numerous class of persons. In such eases the rule 
undoubtedly is that either party may invoke the 
jurisdiction,’ and the suit may be brought by one 


depends on the circumstances of each case.* 


ty v. Deyoe, 77 N. Y. 219, 57 HowPr 
134 [rev 15 Hun 526]; Heywoow v. 
Buffalo, 14 N. Y. 534. 

90. Symmers vy. Carroll, 207 N. Y. 
632, 101 NE 698, 17 LRANS 196, Ann 
Casi911C 685 [aff 149 App. Div. 641, 
134 NYS 170]. 

[a] Mllustrations.—(1) Equity will 
interfere to avoid a multiplicity of 
suits, to remove a cloud upon title, 
and to enforce a trust. Dodge v. 
Briggs, 27 Fed. 160. (2) Equity has 
jurisdiction to prevent a multiplicity 
of suits growing out of an alleged 
cloud upon plaintiff’s title. Salcedo 
v. Gonzalez, 8 Porto Rico Fed, 529. 
(3) Equity has jurisdiction to prevent 
the creation of a cloud on title and 
to prevent a multiplicity of suits. 
Asher v. Uhl, 122 Ky. 114, 87 SW 
307, 98 SW 29, 29 KyL 396. (4) “A 
court of equity ... [may] avoid a 
multiplicity of suits, and protect the 
interests of infant parties to a con- 
tract by permitting their guardian or 
next friend to represent’ them.” 
Adriaans v. Dill, 37 App. (D. C.) 59, 
74. 


91. Joseph Parker Camp v. Boyd, 
229.U. S. 580; 88 SCt 785, 57.1. ed. 
13172 

92. See infra §§ 119-125. 

93. Joseph Parker Camp v. Boyd, 


929 U. S. 5380, 33 SCt 785, 57 L. ed. 
1317; Asher v. Uhl, 122 Ky. 114, 87 


SAVIN CON, DOOSHmS WE «29H 29W nikGyl, 
396. 
94. Rynearson vy. Turner, 52 Mich. 


7, 17 NW 219; Biddle v. Ramsey, 52 
Mo. 153; McHenry v. Hazard, 45 N. 
Y. 580; Parés v. Reynes, 2 Porto 
Rico Fed. 402. i 
Fraud as ground of equitable juris- 
diction see infra §§ 82-91. 
95. Walker v. Cheever, 35 N. H. 


BBo. 

[a] Equity has jurisdiction of a 
suit to compel contribution between 
cosureties of a corporate obligation, 
and adjust the conflicting interests 
between them, requiring specific re- 
lief in order to prevent a multiplicity 


of suits. Steigerwalt v. Rife, 9 Pa. 
Super. 563. 
96. Plummer v. Connecticut Mut. 


L. Ins. Co., 19: F. Cas. No. 11,232, 1 
Holmes 267; Biddle v. Ramsey, 52 
Mo. 153; Johnson v. Tennessee Oil, 
ete. Co. 74 N. J. Eg. 32, 69 A 788; 
Parés v. Reyenes, 2 Porto Rico Fed. 
402. 

fa] Mlustration.—After a partl- 
tion sale a supplemental bill was en- 
tertained by a _ cotenant purchaser 
for an accounting and distribution 
of the proceeds as between him and 
his cotenant. Williams’ App., (Pa.) 

A 810. 
18 7. Withers v. Sims, 80 Va. 651. 

Jurisdiction to contrue wills see 


infra § 97. See 
1838]. 


98. Kendall v. Creighton, 23 How. 
CORGS 7,90; 16h. ged. 24197 4 

Jurisdiction over administration of 
estates see infra §§ 97-104. 

99. See cases infra note 1. 3 

[a] Accounting for damages in- 
cidental to injunction.—Applications 
for an accounting for damages grow- 
ing out of repeated wrongs, as for 
waste, are incidental only to injunc- 
tions to prevent a continuance of the 
wrongs. Lippincott y. Barton, 42 N. 
J. Eq. 272, 10 A 884. 

1. WHeadrick yv. Larson, 152 Fed. 
93, 81 CCA 3817; Mount Zion v. Gill- 
man, 14 Fed. 123, 9 Biss. 479; Rich- 
ardson v. Davidson, 5 NYS 617. 

[a] lustration—An indorser of 
five notes, having a defense to all, 
had suffered one to go to judgment, 
suit was pending on another, and the 
remainder would soon be barred by 
the statute. She was denied relief 
in equity. Hoffman y. Tredwell, 39 
N. Y. Super. 183. 

2. Erie R. Co. v. Ramsey, 
Y. 637; Allegheny, ete, R. Co. v. 
Weidenfeld, 5 Misc. 43, 25 NYS 71. 

[a] Dlustration—Equity will not 


'sanction the bringing of a number 


of suits to enforce liens against the 
real estate of a debtor, and thus un- 
necessarily harass and oppress him. 
Peery v. Hlliott, 101 Va. 709, 44 SE 
919; 

8. See cases infra this note. 

[a] Illustratéons.—(1) The mere 
fact that six actions are threatened, 
or have been commenced, against a 
person does not confer jurisdiction 
on a court of equity for the purpose 
of preventing a multiplicity of ac- 
tions. Hmpire Engineering Corp. v. 
Mack, 217 N. Y. 85, 111 NE 475. (2) 
Jurisdiction has been declined where 
only two parties were entitled to re- 
lief (Kohlhamer vy. Smietanka, 239 
Fed, 408), (3) or where at most but 
two suits would be necessary to set- 
tle the question at law (Caleo_v. 
Goldstein, 61 Misc. 582, 114 NYS 
605). (4) Where actions by two 
plaintiffs were pending, which the 
court was without jurisdiction to re- 
strain, and actions by two others 
only were threatened, jurisdiction 
was denied. McAlpine v. Tourtelotte, 
24 Fed. 69. (5) Separate suits by 
two heirs on the same instrument 
was held not to be such multiplicity 
as to be relievable in equity. Druon 
v. Sullivan, 66 Vt. 609, 30 A _ 98. 
(6) But where two persons, each 
claiming as assignee, brought ac- 
tions upon an instrument, it was held 
that defendant in the action might 
maintain a suit against both claim- 
ants to cancel the instrument on the 


also Wills [40 Cyc] ground of fraud in its inception. Mc- 


Henery v. Hazard, 45 N. Y. 580. 

4. Boise Artesian Hot, etc., Wa- 
ter Co. v. Boise City, 213 U. S. 276, 
29 SCt 426, 53 L. ed. 796; McGuire 
v. Pensacola City Co., 105 Fed. 677, 
44 CCA 670. 

5. Boise Artesian Hot, ete., Water 
Co. v. Boise City, 213 U. S. 276, 29 
SCt 426, 53 L. ed. 796. And see 
supra § 16, 

{a] Mlustration.—The aid of equi- 
ty in the federal court cannot be 
invoked to prevent a multiplicity of 
suits in an action to recover real 
estate where the legal title is in 
complainant, since each defendant 
is entitled to a trial by jury, under 
polst. upper oneet VII. McGuire v. 

ensacola City Co., 105 Fed. 

CCA 670. Bains 

6. U. S.—Equitable L. Assur. Soc. 
v. Brown, 213 U. S. 25, 29 SCt 404, 53 
L. ed. 682 [rev 151 Fed. 1, 81 CCA 
1, 10 AnnCas 402]; Watson vy. Hunt- 
ington, 215 Fed. 472, 131 CCA 520; 
Scruggs v. American Cent. Ins. Coz, 
176 Fed. 224, 100 CCA 142: Mechanics’ 
Ins. Co. v. C. A. Hoover Distilling 
Coulis Keds 888e" 97 'CCAMAO0MNSY: 
LRANS 873; Thomas y. Council 
Bluffs Canning Co., 92 Fed. 422, 423, 
384 CCA 428. 

Ala.—Baker v. Lauderdale, 14 Ala. 
A, 224, 69 S 299. 

N. J.—Newark v. 


: Chestnut Hill 
Hand 'Co,, 0 tie Newb 


Mga 2c yawn A 
644. 

N. Y.—Bouton y. Brooklyn, 15 
Barb. 375. 

Vt.—International Paper Co. v. 
Bellows Falls Canal Co., 88 Vt. 93, 
90 A 943; Dyer v. Rutland School 
DiSt. pANOs Loe O Lae Vat Omi mA a Se 


“The multiplicity of suits which 
confers jurisdiction in equity is a 
multiplicity of suits to which the 
complainant will bea party.’ Thomas 
vy. Council Bluffs Canning Co., supra. 

[a] Actions against several insur- 
ers.—(1) The fact that an owner of 
property which has suffered a loss 
through fire is compelled to bring 
several actions at law against differ- 
ent insurers does not entitled one of 
such insurers to appeal to equity on 
the ground of preventing a multi- 
plicity of suits. Scruggs v. American 
Cent. Ins. Co., 176 Fed. 224, 100 CCA 
142, 36 LRANS 92; Scottish Union, 
ete., Ins. Co. v. J. H. Mohlman Co., 
73 Fed. 66. (2) But the contrary has 
been held. Tisdale v. North Amer- 
ica Ins. Co., 84 Miss. 709, 36 S 568. 

7. See infra § 50. 

8. See infra § 51. 

9. Greedup v. Franklin County, 
30 Ark. 101; Smith vy. New England 
Bank, 69 N. H. 254, 256, 45 A 1082. 
See also cases infra § 51, 
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of the many on behalf of all.?° 


has brought.?® 


person filing the bill.t® 
[§ 50] ¢. 
Parties. 


“The defendants’ position that ‘the 
equity jurisdiction of the court to 
prevent a multiplicity of suits cannot 
properly be invoked except by the 
person who may be subjected to 
them,’ is supported by no authority 
and has no fcoundation in principle. 
A speedy and inexpensive adjudica- 
tion of their common right is quite 
as important to the numerous plain- 
tiffs as to the single defendant, and 
it may be much more so. Cases may 
often happen where a rejection of 
their application for equitable inter- 
vention to prevent a multiplicity of 
suits would operate practically as a 
denial of justice.” Smith v. New 
Het esas Bank, 69 N. H. 254, 256, 45 A 
1082. 

10. Slater Trust Co. v. Randolph- 
Macon Coal Co., 166 Fed. 171; Penne- 
feather v. Baltimore Steam-Packet 
Co., 58 Fed. 481; Smith v. New Eng- 
land Bank, 69 N. H. 254, 45 A 1082; 
Bauer v. Platt, 72 Hun 326, 25 NYS 
426; Vann v. Hargett, 22 N. C. 31, 
32 AmD 689. 

[a] Suits by representatives.—In 
some cases it seems that one who 
would not be a party at all to any of 
the legal proceedings may be plaintiff 
to the bill, as a representative of 
others, or as asserting a demand of 
his own in equity to protect others 
from vexatious litigation. (1) Thus, 
‘a county having collected a tax to 
the entire amount authorized, and a 
city having been entitled to levy one 
half of such tax, it was held that 
the city might sue the county in 
equity for its proportion because a 
multiplicity of suits against and by 
the taxpayers would be therefore 
avoided. Frederick County v. Fred- 
erick, 88 Md. 654, 42 A 218. (2) 
But a bank may not maintain a suit 
to restrain actions against its stock- 
holders. People’s Nat. Bank v. Marye, 
107 Fed. 570 [mod on other grounds 
ae S. 272, 24 SCt 68, 48 L. ed. 

Parties by representation see infra 
§§ 284-296. 

ll. Dodd v. Hartford, 25 Conn. 
232; Howell v. Buffalo, 2 Abb. Dec. 
(N. Y.) 412; Phelps v. Watertown, 61 
Barb. (N. Y.) 121; Dyer v. Rutland 
County School Dist. No. 1, 61 Vt. 96, 
17 A 788. See also cases supra note 
6 


See infra § 52. 
Pedrieau v. Hunt, 12 S. C. Eq. 
LOST iCyebae 


si2s 
13. 
88; Hinson v. Pickett, 
35 


14. Jllinois Postal Tel.-Cable Co. 
v. Staehle, 188 Ill. A. 464; Jones v. 
Chester Oil Co., 17 Ill. A. 111. 

15. Headrick v. Larson, 152 Fed. 
93, 81 CCA 317. 

16. Roanoke Guano Co. v. Saun- 
ders, 173 Ala. 347, 56 S 198, 35 LRA 


But even in this 
class of cases the general rule has been, applied as 
a reason for declining jurisdiction.'* 
ground of preventing cireuity of action 1” the rule 
has been broadly stated that one may sue in equity 
in the first instance wherever, if he should sue at 
law, defendant might proceed in equity.t? — 
plaintiff has voluntarily rendered himself liable to 
the multiplicity of actions threatened, he has no 
standing in equity to complain.** 
may not come into equity for the sole purpose of 
preventing a multiplicity of suits which he himself 
Equity will not take jurisdiction 
to prevent a multiplicity of suits in order to lessen 
its own labors or:those of other courts; 
itself has no equity; the equity must reside in the 


Many Controversies between Same 
The earlier instances of the exercise of 
the jurisdiction to prevent a multiplicity of suits 
were for the purpose of preventing one who had 


EQUITY 


his elaim.1* 
Upon the 
junctions being 
tions.1* 


Where 


So a plaintiff 
wrongs,*? such 


the court 


class known as bills of peace.?? 
was subsequently extended to the protection of 
plaintiff from the necessity of reiterating a. well 
founded demand against defendant,?° as in the case 
of injunctions to prevent continuing or repeated 


[§§ 49-50 . 


been defeated at law from vexatiously reiterating 
This jurisdiction arose chiefly from 
the inconclusiveness of a judgment in ejectment, m- 


granted to restrain repeated ac- 


Bills of this sort are one form of the 


The jurisdiction 


as continuing trespasses,?? nui- 


sances,2? or waste,24 and other cases to which a like 
principle apples.?° 
diction to prevent the prosecution of a multiplicity 
of actions by defendant against plaintiff all founded 
on like facts and depending on the same questions 


Equity also has assumed juris- 


of law so that the decision of one will be practically 


NS 491; Turner v. Mobile, 135 Ala. 
W285 So) Suleige 
17. Vandalia Coal Co. v. Lawson, 


43 Ind. A. 226, 87 NE 47. See also 
cases infra note 18. 

18. Holland v. Challen, 110 U. S. 
19, 3 SCt 495, 28 L. ed. 52; Equator 
Oo. Ve, Hal hOG Usman sis LS Cm Si 
Miles v. Caldwell, 2 Wall. (U. 5S.) 
35, 17 L. ed. 755; Dishong v. Fink- 
biner, 46 Fed. 12; Swope v. Weller, 
119 Mo. 556, 25 SW 204; Bath v. 
Sherwin, Proc. Ch. 261, 24 Reprint 
126; Leighton v. Leighton, 1 P. Wms. 


671, 24 Reprint 563. See Injunc- 
tions [22 Cyc 792]; Quieting Title 
[32 Cye 1307]. 

10. Pomeroy Eq. Jur. (38d ed) 
§ 246. 


Bilis of peace see Injunctions [22 
Cyc 766, 790]; Quieting Title [32 Cyc 


1307]. 
20. See cases infra notes 21-50. 
21. Donovan v., Pennsylvania Co., 
LOO US wie ro: Stet ul OO mae Gd. 
192; Cumberland Tel., etc, Co. v. 
Williamson, 101 Miss. 1, 57 S 559; 
Corning v. Troy Iron, etc., Factory, 


FONE LO 

fa] Where a municipality ille- 
gally changes the grade of a street, 
equity will grant relief on the 
ground that an action at law would 
not be an adequate remedy for the 
whole wrong, the injury being con- 
tinuous in its nature, affording a con- 
stantly accruing cause of action, and 
thus necessitating a multiplicity of 


successive actions at law. Collins 
v. Barre, 91 Vt. 343, 101 A 43. 

22. U. S.—Donovan v. Pennsyl- 
vaniaasCo., 99: -Unviswe279 26) SCE 191, 
50 L. ed. 192; Nichols v. Jones, 19 
Fed. 855. 


Ala.—Cullman Property Co. v. H. H. 
Hitt Lumber Co., 77 S 574. 

Miss.—Illinois Cent. R. Co. v. Gar- 
rison, 81 Miss. 257, 32 S 996, 95 
AmSR 469. 

N. Y.—Golden v. New York City 
Health Dept., 21 App. Div. 420, 47 
NYS 623. 

Vt.—Wheeler v. St. Johnsbury, 87 
Vt, 46, 87 A 349. 

See also Injunctions [22 Cyc 836]. 

23. Desberger Vv. University 
Heights Realty, ete., Co., 126 Mo. A. 
206, 102 SW 1060. See also Nuisances 
(29 Cye 1225). 


24. See Waste [40 Cyc 521]. 
25. See cases infra this note. 
[a] Continuing contract rights 


may be protected in equity by in- 
junction against breach where re- 
peated actions for damages would be 
necessary at law. Joy v. St. Louis, 
138 U. S. 1, 11 SCt 248, 34 L. ed. 843 
(contract for railroad right of way); 
Minnetonka Oil Co. v. Cleveland 
Vitrified Brick Co., 27 Okl. 


SO eae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page andnote number. 


determinative of all.2® Upon this principle equitable 
relief has been granted in cases involving succes- 
sive prosecutions for violation of statutes or ordi- 
nances claimed to be unconstitutional or invalid,?* 


P 326. 

{b] Alimony in installmerts.—(1) 
Bills have been entertained to en- 
force a contract to pay alimony in 
installments, to avoid the necessity 
of repeated actions as the install- 
ments fell due. Peterson v. Fleming, 
63 Ill. A. 357. (2) But where the 
alimony accrued under a foreign de- 
cree enforcement in equity was re- 
fused and the party relegated to 
successive actions at law. Bennett 
v: Bennett, 63 N: Jo Bq. 306, 49) “A 
501. 

26. Harmer v. Gwynne, 11 F, Cas, 
No. 6,075, 5 McLean 313; Third Ave. 
Re Cos va New! Yorks 754 2N Yo" 159 
[dist West v. New York, 10 Paige 
(N. Y.) 539]; Galveston, etce., R. Co. 
v. Dowe, 70 Tex. 5, 7 SW 368 (num- 
erous actions on contractor’s time 
checks); Kensington v. White, 3 
Price 164, 146 Reprint 224 (five ac- 
tions on different marine policies all 
defended on the same ground of 


ae: See also cases infra notes 
27. Chicago City R. Co. v. Chi- 


cago, 142 Fed. 844; Hutchinson v. 
Beckham, 118 Fed. 399, 55 CCA 3338; 
Harmer v. Gwynne, 11 F. Cas. No. 
6,075, 5 McLean 313; Joseph Schlitz 
Brewing Co. v. Superior, 117 Wis. 
297, 93 NW 1120; Milwaukee Elec- 
tric R., etc., Co. v. Bradley, 108 Wis. 
467, 84 NW 870. 

[a] Rate cases.—Relief in equity 
may be had against unconstitutional 
rates sought to be imposed on public 
service corporations. Boise Artesian, 
ete) Water Co. v. “Boise City; 2213 
U.. S.276,- 29 -SCt, 426, 53. Lived. "796% 
Cleveland v., Cleveland, ete., R. Co., 
194,U. 0S. 627,24 SCt (756,48 Vs ledk 
1102; Detroit v. Detroit Citizens’ St. 
ReCo.pils4 ew S.s sbSN i229 SSH 470S46. 
L. ed. 592; St. Louis; ete, oR, Corns 
Bellamy, 211 Fed. 172 [mod on other 
grounds 220 Fed. 876]; Ozark-Bell 
Tel. Co. v. Springfield, 140 Fed. 666. 
See also Ex p. Young, 209 U. S. 123, 
28 SCt 441, 52 L. ed. 714, 13 LRANS 
932, 14 AnnCas 211 (where the 
grounds of equity jurisdiction in rate 
cases are fully set forth and dis- 
cussed). 

{b] Taxes and special assess- 
ments.—While equity will not re- 
strain the collection of a tax or spe- 
cial assessment on the sole ground 
that it is illegal, it may do so where 
there is in addition a _ recognized 
ground for equitable jurisdiction, as 
where the enforcement of the tax or 
assessment would lead to a multi- 
plicity of suits. Ogden v. Armstrong, 
163. WacS:. 224,.18aSCur9s.. 42.5 landed. 
444; Dows vv. Chicago, 11 Wall, 
(U. S.) 108, 20 L. ed. 65. 

[ec] License cases.—Numerous ac- 


$50] 


successive actions to recover disputed royalties,?% 
But jurisdiction has fre- 
quently been declined in this class of cases until 
after the right has been determined at law,?° par- 
ticularly where the right to relief depends on the 
uneonstitutionality or invalidity of statutes or ordi- 
nances,** and the relief granted in other instances 
has been an injunction against all the actions but 
one, leaving that one to proceed at law for the de- 
termination of the matter in issue.?? 
tion has also-been extended to a distinct class of 
eases, where a complexity of controversies arising 
out of the same contract or transaction would re- 
quire several actions at law for entire relief; in 
such cases equity may take jurisdiction and adjust 
all the controversies so connected in one suit.?® 


and other like cases.?° 


EQUITY 


The jurisdie- 
ing the right.3§ 


But 


jurisdiction has been declined when invoked on this 


tual or threatened prosecutions or 
actions for failure to obtain a license 
or pay a license tax is ground for 
equitable jurisdiction. Boise Arte- 
Sian, etc., Water Co. v. Boise City, 
Cease Unk 29 ESOL A 2G bo wla, idk 
796 (jurisdiction declined because 
not more than one test case was 
threatened); Hutchinson v. Beckham, 
ISS ed 2399; ope CA 333° Rhird Ave: 
R. Co. v. New York, 54 N. Y. 159. 

28. Norfolk, ete., Hosiery Co. v. 
Arnold, 143 N. Y..265, 38 NE 271. 

29. Cuthbert v. Chauvet, 14 NYS 
385 (ten simultaneous actions of 
ejectment); Featherstone v. Carr, 132 
N. C. 800, 44 SE 592 (successive ac- 
tions for installments of rent). 

30. Poyer v. Des Plains, 123 Ill. 
1d 13SNE 819, 5 AmSR_ 494.7 “See 
also infra text and notes 36-50. 

31. See case infra this note. 

[al Prosecutions under municipal 
ordinances.—The existence of a 
power to prevent repeated prosecu- 
tions under a municipal ordinance, 
even after conviction, where an ap- 
peal was pending to test the validity 
of the ordinance, has been recognized 
but the court refused to exercise it 
unless to prevent irreparable injury, 
holding that by temporary obedience 
to the ordinance such injury could be 
avoided. Ewing v. Webster City, 103 
Iowa 226, 72 NW 511. 

sen) Third -Aves Rs (Cow ve New 
York, 54 'N. Y. 159; Cuthbert v. Chau- 
vet, 14 NYS 385. 

33. S.—Garrison v. Memphis 
ins, iCor, 19 How 32, kb Lied: 656; 
Grand Trunk Western R. Co.:v. Chi- 
cago, ete., R. Co., 141 Fed. 785. 

Ga.—Dwelle v. Roath, 29 Ga. 733. 

Ill.—Chicago Tel. Co. v. Illinois 
Manufacturers’ Assoc., 106 Ill. A. 54. 

Iowa.—Gibbs v. McFadden, 39 
Iowa, 371. But see Richmond v. Du- 
buque, etc., R. Co., 33 Iowa 422 
[aff 19 Wall. (U..S.) 584, 22 Li ed. 
173] (where this doctrine is limited). 

Ky.—Barnett v. Montgomery, 6 T. 
B. Mon. 327; Stip v. Alkire, 2 A. K. 
Marsh. 257. 

Mo.—Biddle v. Ramsey, 52 Mo. 153. 


Nebr.—Haynes v.. Union Invest. 
Co., 35 Nebr. 166, 53 NW 979. 
N. J.—Black v. Shreeve, 7 N. J. 


Eq. 440. 

N. Y.—Golden v. Health Dept., 21 
App. Div. 420, 47 NYS 623. 

Okl.—Minnetonka Oil Co. v. Cleve- 
land Vitrified Brick Co., 27 Okl. 180, 
ili 625 

W. Va.—Rader v. Neal, 13 W. Va. 


Be 
ge C.—Tobin v. Commercial Inv. 
Co., Ltd., 22 B. C. 481. s 

Adjustment as ground of jurisdic- 
tion see infra §§ 110-112. 


34. Weston v. Fisher, (A.) 180 
Sw 1038 [transf 264 Mo, 250, 174 
SW 372). 

[a] Rule inapplicable.—(1) A 


bill showing the institution of suits 
on several notes which plaintiff had 
given to defendant, a nonresident, for 
the purchase price of machinery 


which had been returned as defective, ; 


was held to be insufficient to show 
jurisdiction to prevent a multiplicity 
of suits. Krause v. Scott, 86 Ill. A. 
238. (2) A bill which stated that 
plaintiff had conveyed his property 
to defendant on the latter’s agree- 
ment to pay the former’s debts, that 
plaintiff had been obliged to pay a 
large part, and that defendant had 
failed to pay other debts, the bill 
seeking an accounting and recon- 
veyance is not within the rule. Ellis 
v. Southwestern Land Co., 102 Wis. 
409, 78 NW 583. (3) “Aid may be 
had in equity, in proper cases, to 
prevent, or avoid, the multiplicity 
of suits. But that rule does not 
mean that one having an ordinary 
right of action in ejectment and in 
replevin, and on account for debt, can 
oust a defendant of his right to a 
trial by jury by throwing him, no- 
lens volens, into a court of equity.” 
eeecor v. Fisher, (Mo.. A.) 180 SW 
1038. 

35. United Cigarette Mach. Co. v. 
Winston Cigarette Mach. Co., 194 
Fed. 947, 114 CCA 583; Pomeroy Hq. 
Jur. (8d ed) § 254. 

36. Holland v. Challen, 110 U. S. 
19, 3 SCt 495, 28 L. ed, 52; Dishong 
v. Finkbiner, 46 Fed. 12. 

37. . S—Dishong v. Finkbiner, 
46 Fed. 12; Nichols v. Jones, 19 Fed. 
855; Craft v. Lathrop, 6 F. Cas. No. 
S318, 2 “Walle Irs L038: “Harmer. wv. 
Gwynne, 11 F. Cas. No. 6,075, 5 Mc- 
Lean 313. 

Cal.—Knowles v. Inches, 12 Cal. 
212. 

Ga.—Bond v. Little, 10 Ga. 395. 

Ill._—Chicago Gen. R. Onl venl chr 
eazo, e@te., R. Co. 181 Tl. 605, 54. NE 
1026; Ashmore Highway Comrs. v. 
Green, 156 Ill. 504, 41 NE 154; Chi- 
cago Public Stock Exch. v. Mc- 
Claughry, 148 Ill: 3872, 36 NE 88; 
Poyer v. Des Piains, 123 Ill.-111, 13 
NE 819, 5 AmSR 494; Woodward v. 
Seely, 11 Ill. 157, 50 Am.D 445; White 
Ver ey tens Gs Auer DASA 8'Gry Cle- 
land v. Campbell, 78 Ill. A. 624; Tay- 
lor..v. Pearce, 71 Ill) “A. 525 [rev on 
other grounds, 174 Ill. 9, 50 NE 
1109]. ‘ 

Ind.—Vandalia Coal Co. v. Lawson, 
43 Ind. A. 226, 87 NE 41. 


Ky.—Newport v. Taylor, 16 B. 
Mon. 699. 

Mich.—Lapeer County v. Hart, 
Harr. 157. 


Miss.—lIllinois Cent. R. Co. v. Gar- 
rison, 81 Miss. 257, 32 S 996, 95 Am 
SR 469; Nevitt v. Gillespie, 2 Miss. 
108, 26 AmD 696. 

Nebr.—Kinkaid v. Hiatt, 24 Nebr. 
562. 39 NW 600. 

INE) Ji——Paterson, .etene Ry uCo.) Vv. 
Jersey City, 9.N. J. Eq. 434. 

N. Y.—Empire, Engineering Corp. 
Vie Mack). 2017 Ni oY. 85,111 NE 475; 
Pennsylvania Coal Co. v. Delaware, 
Eten anal Coy, loLoN. XY ols bunting- 
ton v. Nicoll, 3 Johns. 566; West v. 
New York, 10 Paige 539; Eldridge v. 
Hill, 2 Johns, Ch. 281. 
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ground,®* and it has been said that it should not 
be exercised except when necessary to protect plain- 
tiff from litigation which is obviously vexatious.?® 

Prior establishment of right at law. At first it 
was thought that equity could interfere only after 
defendant had been repeatedly defeated at law.?® 
The rule now is that plaintiff must first have estab- 
lished his right at law, but the satisfactory estab- 
lishment of the right and not the number of trials 
founds the jurisdiction.*7 
ment is conclusive and final as res judicata there 
is no need of more than one adjudication establish- 


Where the prior judg- 


But relief has frequently been af- 


forded without awaiting a. trial and judgment at 
law,*° particularly in the case of repeated prima 
facie trespasses,*® waste,*! or where plaintiff’s title 


Oh.—Douglass v. McCoy, 5 Oh. 522. 

Eng.—Leighton yv. Leighton, 1 P. 
Wms. 671, 24 Reprint—563. 

[a] Breach of contract.—A court 
of equity will not specifically en- 
force a contract in order to ayoid a 
multiplicity of actions at law until 
the breach has been established, 
where in other respects the right to 
recover damages affords an adequate 
remedy. Pennsylvania Coal Co. v. 
Delaware, etc., Canal Co., 31 N. Y. 
91, 3 Abb. Dec. 470, 1 Keyes, 72 [aff 
29 Barb. 589]. 

[b] In ejectment more than one 
judgment is necessary to support 
jurisdiction where the local law per- 
mits the defeated party to bring a 
second ejectment action; the bringing 
of such second action is not vexa- 
tious. Dishong v. Finkbiner, 46 Fed. 12.. 

38. Holland v. Challen, 110 U, S. 
19, 3 SCt 495, 28 L. ed. 52. 

89. Joy, v. St.) Louis, 188: 0,.-Si 4, 
11 SCt 243, 34 L. ed. 848; Hutchin- 
son v. Beckham, 118 Fed. 399, 55 CCA 
333; Lake Shore, etc., R. Co. v. Fel- 
ton, 103 Fed. 227, 43 CCA 189; Chees- 
man v. Shreeve, 37 Fed. 36; Nichols 
v. Jones, 19 Fed. 855 (where a prior 
ejectment action had been dismissed 
under an order obtained by defend- 
ant compelling plaintiff to elect be- 
tween the ejectment and the equity 
suit); Musselman vy. Marquis, 1 Bush 
(Ky.) 463, 89 AmD 637; Coatsworth 
V.. nluebioh! Walley Rit Co.) 1565 Nips 
451, 51 NE 301; Galveston, ete; R. 
Co. v.. Dowe, 70 Tex. 5, 7 SW 368; 
Joseph Schlitz Brewing Co. v. Su- 
perior, 117 Wis. 297, 93 NW 1120. 

{a] Repeated actions under con- 
tract.—(1) A deed having been made 
in consideration of a grantee’s main- 
taining the grantor for life, a bill to 
revoke the deed, alleging that the 
grantee had deserted plaintiff, and 
not alleging any determination at 
law, was sustained upon the ground 
that otherwise repeated actions for 
necessaries would result. Lowman 
v. Crawford, 99 Va. 688, 40 SE 17. 
(2) Exclusion of a railroad from 
use of a continuing right of way 
granted by contract may be en- 
joined. Joy v. St. Louis, 138 U. S. 
1, 11 SCt 248, 34 L. ed. 843. Com- 
pare Kellett v. Clayton, etc., Road 
Coy 99 Cal.(210, 338.P 885 .Cwhere 
jurisdiction to enjoin, interference 
with a claimed contract right to use 
a road without paying toll was de- 
nied until the right should be es- 
tablished at law). 

40. Lake Shore, etc., R. Co. v. Fel- 
ton, 103 Fed. 227, 43 CCA 189; Mus- 
selman vy. Marquis, 1 Bush (Ky.) 463, 
89 AmD 637; Coatsworth v. Lehigh 
Valley R. Co., 156 N. Y. 451, 51 NE 
301; West Point Iron Co. v. Reymert, 
45 N. Y. 708; Golden v. New York 
City Health Dept., 21 App. Div. 420, 
47 NYS 623. 

Injunctions against continuing or 
repeated trespasses see Injunctions 
[22 Cyc 856]. 

41. Nichols v. Jones, 19 Fed. 855. 
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is admitted or not controverted.*? 
been said to be one of expediency and policy rather 
than an essential condition of equitable jurisdic- 
Where plaintiff’s title is econtroverted, the 
bill may be retained until the title is established 
at law,‘* and in the meanwhile plaintiff’s posses- 
sion and the status quo may be preserved by an in- 
Sometimes by statute a 
court of equity is empowered to determine the legal 
right or to direct an issue for that purpose,*® and 
even apart from statute it is sufficient if plaintiff’s 
right has been established in a prior suit in equity 
Under code practice, in states 
where the systems of law and equity are blended,*® 
it has been said that there is no good reason why 
relief should not be granted in the first instance by 
injunction ;4° but an obvious reason is that to do 
so would deprive defendant of his right to trial by. 


tion.*% 


terlocutory injunction.*® 


instead of at law.*? 


jury.°° 


Injunctions against waste see In- 
junctions [22 Cyc 831]; Waste [40 
Gye 5211: 

42. Nichols v. Jones, 19 Fed. 855 
(where jurisdiction to restrain waste 
was maintained partly on the ground 
that defendant did not assert or deny 
title under oath). 

{a] A sham claim of title by de- 
fendant will not defeat the jurisdic- 


tion. Nichols v. Jones, 19 Fed. 855. 
ares of title generally see supra 
2 Pomeroy Eq. Jur. (3d ed) 
404. 
44. Washburn’s App., 105 Pa. 480. 
45. Cheesman v. Shreeve,’ 37 Fed. 


36, 87; Nichols v. Jones, 19 Fed. 855. 
“The rule is to preserve the pos- 


session aS against such prima facie: 


trespassers by a preliminary injunc- 
tion, leaving the question of title to 
the property to be established by a 
suit at law.’ Cheesman v. Shreeve, 


supra. See also supra § 89. 

46. St..25 & 26 Vict. c, 42. 

47. ‘Pratt v. Kendig, 128 ll, 298, 
21 NE 495. 

48. See supra § 5. 

49. Sylvester Coa CONE cue t. 
Louis, 130 Mo. 3238, 32 SW 649, 51 


AmR 566; Corning v. Troy Iron, etc., 
Factory, 40 N. Y. 191. 

“All the relief to which a party 
is entitled, arising from the same 
transaction, may, under the Code, 
be obtained in one suit.” Corning 
v. Troy Iron, etc., Factory, 40 N. Y. 
191, 207. 

50. See supra § 48 text and note 
Tie 

Jury trial see Juries [24 Cyc 100 
et seq]. 

51. Vandalia Coal Co. v. Lawson, 
43 Ind. A. 226, 87 NE 47; Saratoga 
County .v. Deyoe, 77 N.Y. 219, 67 
HowPr 134 [rev aoc 526]; Bailey 


v. Briggs, 56 N. 407. See also 
cases infra this section. But see 
Peoples’ Nat. Bank v. Marye, 107 


Fed. 570, 577 [mod on other grounds 
19. Sawrenn2d) SCt 68,748) vised: 
180] (where it is said: “A multi- 
plicity of suits refers not to the 
number of persons liable to suits, 
but to the number of suits which 
may, be instituted against a particu- 
lar person’’). 

52. Hale v. Allinson, 188 U. S. 56, 
23 SCt 244, 47 L. ed. 380 [aff 106 
Fed. 258, 45 CCA 270];° Roanoke 
Guano Co. v. Saunders, 173 Ala. 347, 
56 S 198, 35 LRANS 491; Saratoga 
County v. Deyoe, 77_N. Y. 219, 57 
HowPr 134 [rev 15 Hun 526]; Illi- 
nois Steel Co. v. Schroeder, 133 Wis. 
561, 113 NW 51, 126 AmSR 977, 14 
LRANS 239. See Pomeroy Eq. Jur. 

246. 

“While there may have been origi- 
nally some distinction between what 
is termed ‘a bill of peace,’ and one 
‘for the prevention of a multiplicity 
of suits,’ the terms as used in mod- 


EQUITY 


The rule has 


interested.>! 


brought by one 


cision. 


ern times are, for all practical pur- 
poses, synonymous. A bill of peace 
originally embraced perhaps more 
than the mere prevention of a mul- 
tiplicity of suits, yet a bill to pre- 
vent a multiplicity of suits is but a 
bill to enjoin the further prosecution 
of a great number of actions at law, 
by different plaintiffs, against this 
complainant, who is defendant in 
the law court.” Hamilton y. Ala- 
bama Power Co., 195 Ala. 438, 444, 
70 S 737. 

58. Mitford Ch. Pl. 127. 

[a] Leading cases are York v. 
Pilkington, 1 Atk. 282, 26 Reprint 180 
(a suit to establish a right of fish- 
ery opposed by riparian owners); 
London y. Perkins, 3 Bro. P. C. 602, 
1 Reprint 1524 (where the city 
claimed'a right to a certain duty per 
ton on cheese brought by masters 
of ships eastward of London bridge 
to the port of London to be sold). 

54. U. S—De Forest v. Thomp- 
son, 40 Fed. 375. 


Ala.—Morgan y. Morgan, 3 Stew. 
383, 21 AmD 638. 
D, C.—Painter v. Drane, 9 D. C. 


163. 4 

Ga.—Smith v. Dobbins, 87 Ga. 393, 
13 SE 496; Dart v. Orme, 41 Ga. 376. 

Ill.— Imperial F. Ins. Co. v. Gun- 
ning, 81 Ill. 236. 

Ind.— Vandalia Coal Co. v. Lawson, 
43 Ind..A.. 226, 87 NW..47. 

Mass.—Carr, v. Silloway, 105 Mass. 
543 (based on Gen. St. c 118 § 2, 
quoted infra § 52 note 73 [a]). 

Miss.—Whitlock v. Yazoo, etc., R. 
Co., 91 Miss. 779, 45 S 861; Pollock 
v. Okolona Sav. Inst., 61 Miss. 293; 
Nevitt v. Gillespie, 1 How. 108, 26 
AmD 696. 

Nebr.—Crawford Co. v. Hathaway, 
67 Nebr. 325, 983 NW 781, 108 AmSR 
647, 60 LRA 889. 


N. M.—Waddingham vy. Robledo, 6 
N. M. 347, 28 P 663. 
N.. Y.—National. Park Bank. vy. 


Goddard, 131 N. Y. 494, 30 NE 566; 
Saratoga County v. Deyoe, 77 N. Y. 
219 [rev 15 Hun 526]; Brinkerhoff 
v. Brown, 6 Johns, Ch. 139. 

vVt.—Stockwell v. Fitzgerald, 70 Vt. 
468, 41 A 504. 

Va.—Baird y. Bland, 3 Munf. (17 
Va.) 570. 

WwW. Va.—Peterson y. Hall, 57 W. 
Va. 535, 50 SH 6038. 

one. ee Waterworks v. Yeo- 


mans, Ju. R, Ch. ‘85 York aver Pil- 
kington, 1 Atk.. 282, 26 Reprint 
180. 


“Where there is one common right 
to be established against several dis- 
tinct persons, the court will allow 
the suit to be brought in order to 
relieve the complainant from the ne- 
ecessity of bringing a number of sepa- 
rate suits, each of which only de- 


cides the particular right in ques-— 


tion between the complainant: and 
the defendant: thereto.” Church vy. 


SS ie 


[§§ 50-51 


[§ 51] d. Similar Controversies with Many Per- 
sons. The jurisdiction based upon preventing a mul- 
tiplicity of suits is also invoked where rights, simple 
enough in themselves, threaten a vexatious number 
of actions because of the great number of persons 
his is one form of bills of peace.®? 
The earliest instances of bills of this character were 


claiming a general right against 


many persons to establish such right and thus avoid 
actions at law with each adversary.®? 
diction is exercised, however, either to protect the 
right of one asserted against many,’* or the rights 
of many asserted against one.®> 
relationship which must subsist between the claims 
of the numerous persons cannot be stated with pre- 
It is clear that such claims must not be 
entirely distinct, unconnected, and independent,®* 
for a multiplicity of suits is not prevented by mere- 
ly joming many independent actions in one proceed- 


The juris- 


The nature of the 


eh heat 233 Fed. 891, 899, 147 CCA 
55. U. S.—Pennefeather vy. Balti- 
more Steam-Packet Co., 58 Fed. 481. 
Ala.—Hamilto: vy. Alabama Power 
Co., 195 Ala. 438, 70 S 737. 
Dak.—Bode vy. New England Inv. 
ay 6 Dak. 499, 42 NW 658, 45 NW 
-Ul.—Imperial By Ins Co, v..Gumn= 
ning, 81 Ill. 236. 
Ind.—Vandalia Coal Co. y. Lawson, 
43 Ind. A. 226; 87 NE 47. 
Miss.—Pollock vy. Okolona 
Inst., 61 Miss. 293. 
- H.—Smith vy. New England 
a oe a H. 254, 45 A 1082. 
- Xe Bader Gv. ePia ttt sas 3 
25 NYS 426, ans. 
-~C.-Vann, V.. blargett. 227 Noi. 
31, 32 i c 


AmD 689. 
Pa. — Commonwealth Bank vy. 
See Eq. Cas: 
180. 


Bank, 1 Pars. 
56. U. S—wU. S. v. Bitter Root 
Dev, C0i,-2001, U0 S2 451, n268SCt uaitigs 
50 L. ed. 550; Hale y. Allinson, 188 
U. S..56, 23 SCt 244, 47 L.- ed. 380 
[aff 106 Fed. 258, 45 CCA 270] (an 
excellent case); Church v. Swetland, 
233 Fed. 891, 147 CCA 560; Schulen- 
berg-Boeckeler Lumber Co. vy. Hay- 
wand. ee Fed. 422. 
a.—Jones y. Hardy, 127 Ala. 22 

28 S 564. f e: 
renee aes v. Walters, 1 Ida. 

Ill.—Peo. v. Bowman, 147 Ill. A. 
Meg on ne oe vy. Kershaw, 40 Ill. 


Say. 


Ind.—Vandalia Coal Co. vy. Lawson, 
43 Ind, A. 226, 87 NE 47. 

Mich.—Detroit Trust Co. 
rath, 1381 NW 147. 

Miss.—Gulf, etc., R. Co. v. Barnes, 
94 Miss. 484, 48 S 823; Tribette v. 
Illinois Cent. R. Co.,'70 Miss. 182, 
12 S 32, 35 AmSR 642, 19 LRA 660. 

N. J.—Miller v. Willett, 71 N. J. 
Eq. 741, 65 A 981 [aff 70 N. J. Ea. 
396, 62 A 178]. 

N. Y.—New York, ete, R. Co. v. 
ieee 17_ N.Y. 692 ‘prev i “Abber 

Oh.—Merrill y. Lake, 16 Oh. 373, 
47 AmD 377. 

Va.—Randolph y. Kinney, 3 Rand. 
(24 Va.) 394... 

Eng.—Ward vy. Northumberland, 2 
Anstr. 469, 145 Reprint 938; Bouverie 
v. Prentice, 1 Bro..Ch. 290,-28 Re- 
print 1082; Birkley v. Presgrave, 1 
East 220, 102 Reprint 86. 

[a] “The mere fact that many 
persons have similar or like inde- 
pendent rights or causes of action 
(1) does not confer the right to in- 
voke equity jurisdiction. Equity has 
no power to amalgamate several in- 
dependent legal rights so as to con- 
stitute but one equitable right, and 
thereby allow all to join in equity, 
on the ground of preventing a mul- 
tiplicity of suits. The rule is differ- 


y. Hun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Pe 
§ 51] 


ing,°? and such a bill would be bad for multifari- 
It is often said that the individuals com- 
posing a numerous body must claim in privity, or at 
least claim a common fight, in order to found the 
jurisdiction,°® except, perhaps, in the case of a 


ousness.®8 


continuing injury.°° Nevertheless 
ent from that governing cases in 
which one party is subjected to, or 
threatened with, a multitude of vexa- 
tious actions at law, or is threatened 
with numerous and continued wrongs, 
so that many and repeated actions 
will be necessary; in such cases the 
multitude of the possible actions at 
law is,- of itself, sufficient to give 
him the right to redress such wrongs, 
and to create the equity jurisdiction 
of multiplicity of suits.’ Roanoke 
Guano Co. v. Saunders, 173 Ala. 347, 
56 S 198, 35 LRANS 491. (2) “Per- 
sons holding distinct claims arising 
out of contract, which may be re- 
duced to judgment at law without 
difficulty, should not be allowed to 
aggregate them and sue in equity, 
even if they do grow out of the same 
transaction and involve the same 
questions, and even though a multi- 
plicity of actions would thereby be 
avoided, If such a practice was 
tolerated, the boundaries of the juris- 
diction of courts of law and equity 
would soon become confused or 
obliterated.’ Washington County v. 
Williams, 111 Fed. 801, 813, 49 CCA 
621. 


57. See supra § 48 text and note 
86. , ‘ 

58. Marselis v. Morris Canal, etc., 
Cotte h. NesJ.. Hig. O32: 


Multifarious bills see infra §§ 427— 
452. 

59. U. S.—Rochester German Ins. 
Co. v. Schmidt, 175 Fed. 720, 99 CCA 
296; Washington County yv. Williams, 
111° Wed) 801, 49 CCA 621: 

Ala.—@tna Ins. Co. v. Hann, 196 
Ala. 234, 72 S 48; Hamilton v. Ala- 
bama Power Co., 195 Ala. 438, 70 S 
737; Southern Steel Co. v. Hopkins, 
174 Ala. 465, 57 S 11, 40 LRANS 
464, AnnCas1914B 692 [overr 157 Ala. 
175, 47 S 274, 131 AmSR 20, 20 
LRANS 848, 16 AnnCas 690]; Roan- 
oke Guano Co. v. Saunders, 173 Ala. 
347, 56 S 198, 35 LRANS 491; Turner 
v. Mobile, 135 Ala. 73, 33_S 132. 

Conn.—Dodd v. Hartford, 25 Conn. 
Bree ehinnele Natural Gas Co. v. 
Muncie, 160 Ind. 97, 66 NE 436, 60 
LRA 822; Vandalia Coal Co. v. Law- 
son, 43 Ind. A. 226, 87 NE 47. 


Mich.—Lapeer County y. Hart, 
alas ; 
Sata J.—Marselis v. Morris Canal, 
Ste:, NCOPntiuNard. Huda) 3h 


N. Y.-Howell v. Buffalo, 2 Abb. 
Dec. 412 (an eee to set aside 
illegal assessments). 

Dee aran Auken y. Dammeter, 27 

; 0, 40 P 8% 

OH Ree Sr cscictown Sulphur Copper, 

.. Co, ve Hain, 109 Tenn. 56, 
813. 

oer e anal Steel Co. v.. Schroe- 

der, 133 Wis. 561, 113 NW 51, 126 

AmSR 977, 14 LRANS 239. 

“The distinction between a com- 
munity of interest in the subject- 
matter which will support the juris- 
diction of chancery to prevent a mul- 
tiplicity of suits, and a common In- 
terest in the questions of law, and 
of fact which will not support. it, is 
well illustrated in Tribette Vv. Illi- 
nois Cent. Co., 70 Miss. 182, 12 
S 32, 35 AmSR 642, 19 LRA 660, and 
the authorities cited. It must be a 
right enjoyed in common with all the 
parties, and in such manner that the 
invasion of the right of one 1s an 
invasion of the right of all, such as 
a right of common fishery.’ South- 
ern Steel Co. v. Hopkins, 174 Ala. 
AG5 47, be S. 11540. (LRANS 464, 

nnCasi1914B 692. 

- [a] In Mississippi (1) An early 
case lays down the rule that ‘a eourt 
of equity may draw to itself the ulti- 
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bills have been 


mate decision of many actions at 
law, where the. suits are by one 
against many or by many against 
one, all the cases depend upon a com- 
mon state of facts and upon a com- 
mon principle of law, which will gov- 
ern and control the rights of all, 
although there be no community of 
right between the several parties and 


their demands arise at different 
times.” Pollock vy. Okolona Say. 
Inst., 61 Miss. 293, 296. To same 


effeet Nevitt v. Gillespie, 2 Miss. 108, 
26 AmD 696. (2) In the later case of 
Tribette v. Illinois Cent. R. Co.,.70 
Miss. 182, 12 S 32, 35 AmSR 642, 19 
LRA 660, the directly opposite doc- 
trine was laid down, without the 
slightest reference being made to 
either Nevitt y. Gillespie, supra, or 
Pollock vy. Okolona Sav. Inst., supra. 
(3) In several subsequent cases the 
court reéxamined this whole subject, 
and reéstablished the doctrine an- 
nounced in Pollock y. Okolona Say. 
Inst., supra, and overruled Tribette 
v. Illinois Cent. R. Co., supra. Gulf, 
etc., R. Co. v. Barnes, 94 Miss. 484, 
48 S 823; Whitlock v. Yazoo, ete., 
Ev Cow rol Miss 77945 (S°86h- Tis- 
dale v. North America Ins. Co., 84 
Misses 709,036 VS'568; (Crawford. Ww. 
Mobile, etc., R. Co., 88 Miss. 708, 36 
S 82, 102 AmSR 476. (4) The most 
recent case, however, has reaffirmed 
the doctrine of the Tribette case and 
laid down the rule substantially in 
accordance with the text. Cumber- 
land Tel., etc., Co. v. Williamson, 101 
Miss. 1, 8, 57 S 559 (where the court 
said: ‘In order for equity to take 
jurisdiction upon the ground of a 
multiplicity of suits, there must be 
some recognized ground of equitable 
interference, or some community of 
interest in the subject-matter, or a 
common right or title involved, to 
warrant the joinder of all in one suit, 
or there must be some common pur- 
pose in pursuit of a common adver- 
sary, where each may resort to 
equity in order to be joined in one 
suit’). 

[b] Bill by several retiring part- 
ners.—Several partners who had sold 
their interests with an agreement 
that they should be exonerated from 
firm debts, and who had been com- 
pelled to pay ‘such debts, united in 
a bill to enforce the agreement. The 
bill was dismissed because the juris- 
diction in equity in Pennsylvania 
was purely statutory, and no statute 
provided for such a proceeding; but 
it was said that the want of com- 
munity of interest would- have de- 
feated the bill if the general juris- 


diction existed. Clarke’s App., 107 
Pa. 436. 
60. Vandalia Coal Co. vy. Lawson, 


43 Ind. A. 226, 87 NE 47, 53; Illinois 
Cent. R. Co. v. Garrison, 81° Miss. 
257, 32 S 996, 95 AmSR 469 (which 
is expressly distinguished from the 
Tribette Case [Supra note 59 [a] ] be- 
cause of the continuing nature of the 
injury). 

“Such strict community of interest 
in the subject-matter in these cases 
jis not required, and they must be 
taken as stating a qualification of 
the general rule that a community 
of interest in the subject-matter is 
necessary or harmonized therewith 
by considering that the continuing 
nature of the injury as against them 
all constitutes such community of 
interest.” Vandalia Coal Co. v. Law- 
son, supra. ae 
U. S.—Bitterman y. Louisville, 
ete. RivlCo, 207_U. S:205,28 SCt. 91, 
52 L. ed. 171; Hale v. Allinson, 188 U. 
S. 56, 23 SCt 244,47 L. ed. 380 [aff 106 
Fed. 258, 45 CCA 270]; Brown v. Al- 
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sustained where there was no connection among the 
different claims other than that they all depended 
‘upon the same question of fact or law arising out 
of the same transaction.°! 
that such connection is insufficient to support the 
jurisdiction,®°? in the absence of an independent 


Other cases have held 


lebach, 156 Fed. 697; Wyman v. Bow- 
man, 127 Fed. 257, 62 CCA 189; Tift 
v.- Southern R. Co., 123 Fed. 789; 
Sang Lung v. Jackson, 85 Fed. 502; 
Osborne y. Wisconsin Cent. R. Co., 
43 Fed. 824. 

Ark.—Brizzolara v. Ft. Smith, 87 
Ark. 85, 112 SW 181; Greedup v. 
Franklin County, 30 Ark, 101. 

Colo.—Dumars y. Denver, 16 Colo. 
UW Bday, Koay EE SDP 

Ga.—Blaisdell vy. Bohr, 68 Ga. 56. 

Ill. German Alliance Ins. Co. v. 
VanCleave, 191 Ill 410,.61 NE 94; 
Chicago Tel. Co. v. Illinois Mfrs. 
Assoc., 106) 21). A. 54. 

Nebr.—Crawford Co. v. Hathaway, 
67 Nebr. 325, 93 NW 781, 108 AmSR 
647, 60 LRA 889. 

Saratoga County v. Deyoe, 
219; McHenry v. Hazard, 45 
VN. X. 580; New York, ete, R. Co. v. 
Schuyler, 17 N. Y. 592, 7 AbbPr 41 
[rev 1 AbbPr 417]. 

N. C.—W orth We 
Cons 26 0lEN |G aioilegs 

Tex.—Ferrell-Michael Abstract, etc., 
Co. v. MeCormac, (Civ. A.) 184 SW 
1081, 1087 [cit Cyc]; Supreme Lodge 
FU. A. v. Ray, (Civ. A.) 166 SW 46. 

Erng.—yYork v. Pilkington, 1 Atk. 
282, 26 Reprint 180. 

“We are not disposed to deny that 
jurisdiction on the ground of pre- 
venting a multiplicity of suits may 
be exercised in many cases in be- 
half of a single complainant against 
a number of defendants, although 
there is no common title nor com- 
munity of right or interest in the 
subject matter among such defend- 
ants, but where there is a commun- 
ity of interest among them in the 
questions of law and fact involved 
in the general controversy.” Hale 
vy. Allinson, 188 U.S. 56, °78; 23 "SCt 
244, 47 L. ed. 380. 

62. U. S.—Watson v. Huntington, 
215 Fed. 472, 181 CCA 520; Kansas 
City, etc., R. Co. v. Quigley, 181 Fed. 
190; Rochester German Ins. Co. v. 
Schmidt, 175 Fed. 720, 99 CCA 296: 
Mechanics’ Ins. Co. v. C. A. Hoover 
Distilling Co: L72>Hed, 888, 97, CCA 
400, 31 LRANS 873; Cutting v. Gil- 
bert, .6 B. Cas. No: 3,519, ‘5 Blatcht,* 
259. 

Ala.—Aitna Ins.’ Co. v. Hann, 196 
Ala. 234, 72 S 48; Hamilton v. Ala- 
bama Power Co., 195 Ala.- 438, 70S 
737; Southern Steel Co. v. Hopkins, 
174 Ala. 465, 57 S 11, 40 LRANS 464, 
AnnCas1914B 692 [overr 157 Ala. 175, 
47 S 274, 131 AmSR 20, 20 LRANS 
848, 16 AnnCas 690]; Roanoke Guano 
Co. v. Saunders, 173 Ala. 347, 56 S 
198, 35 LRANS 491; Turner v. Mo- 
bile, “135 Ala. 73, 33 S 132. 

Conn.—Swift v. Larrabee, 31 Conn. 
225; Sheldon v. Centre School Dist., 
25. Conn. 224. “ 

Fla.—Doggett v. Hart, 5 Fla. 215, 
58 AmD 464. 

Ida.—Wilkerson v. Waters, 1 Ida. 
564. 

Ind.— Vandalia Coal Co. vy. Lawson, 
43 Ind. A. 226, 87 NE 47. 


Fayetteville 


Mich.—Youngblood v. Sexton, 32 
Mich. 406, 20 AmR 654. 
Minn.—Davis v. Forrestal, 124 
Minn. 10, 144 NW 423, LRA1915F 


1012, AnnCas1915B 448. 

Miss.—Cumberland Tel., ete., Co. v. 
Walliamson, = 101 SNS se SoS obo 
[disappr Whitlock v. Yazoo, etc., R. 
Co., 91 Miss, 779, 45.S 86115" tribette 
vy. Illinois Cent. R. Co., 70 Miss. 182, 
12° S 32, 35 AmSR 642, 19 LRA 660. 
And see supra note 59 [a]. 

N. J.—Marselis v. Morris Canal, 
Cle ACO. Na dive ki) seo ls 

N. Y.—Empire Engineering Corp. 
v. Mack, 217 N. Y. 85, 111 NH 475. 
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equity.® 


Yenn.—Ducktown Sulphur Copper, 
etc., Co. v. Fain, 109 Tenn. 56, 
SW 813. 

“Tf it be held that a plaintiff can 
maintan a suit in equity to restrain 
a number of defendants from bring- 
ing actions at law by simply alleging 
that in the pending, or threatened, 
actions the result in each will de- 
pend on the same questions of law 
and fact, actions at law with its 
right of jury trial will almost be 
abolished.” Davis v. Forrestal, 124 
Minn. 10, 14, 144 NW 423, LRA1915F 
1012, AnnCas1915B 448. 4 
, fa] “The leading case (1) in 
America combating what may be 
termed the heresy of Prof. Pomeroy, 
is Tribette v. Illinois Cent. R. Co., 
70 Miss. 182, 12 S 32, 35 AmSR 642, 
19 LRA 660, wherein Chief Justice 
Campbell enters fully into the sub- 
ject, and demonstrates conclusively 
the unsoundness of Prof. Pomeroy’s 
doctrine—not only by showing that 
the authorities relied upon by Prof. 
Pomeroy do not support and sustain 
him but that this author’s* reason- 
ing is totally unsound.” Cumberland 
Tel., ete, Co. v. Williamson, 101 
Missal. 6,57 S.1b00. (2) here 
must be some common purpose in 
pursuit of a common adversary, 
where each may resort to equity, in 
order to be joined in one suit; and 
it is not enough that there ‘is a 
community of interest merely in the 
question of law or of fact involved,’ 
etc., as stated by Pomeroy in § 268. 
Although he asserts that this early 
theory has long been abandoned, he 
fails utterly to prove it.” Tribette 
v. Illinois Cent. R. Co., 70 Miss. 182, 
188, 12 S 32, 35 AmSR 642, 19 LRA 
660. 

{b] Yort injurying many _ per- 
sons.—(1) ‘The mere fact that a 
defendant has committed a tort, by 
which he injured one or a hundred 
parties, cannot give him an equity 
to prevent each and every one of the 
parties so injured from maintaining 
an action against him to recover 
damages. If there had been a com- 
bination or conspiracy between such 
numerous parties to vex and harass 
the complainant by numerous suits, 
then he would have an equity to en- 
join their prosecution. But the mere 
fact that his tort has injured a hun- 
dred persons, and that it will save 
him and the court time and lessen 
the expenses of the litigation, does 
not give him any equity to go into 
court of chancery to enjoin or pre- 
vent a multiplicity of suits.” South- 


ern Steel Co. v. Hopkins, 174 Ala. 
465, 473, 57 S 11, 40 LRANS 464, 
AnnCas1914B 692. (2) “A'S to 


whether there could be a bill in 
equity uniting several actions of tort 
arising out of a single act of mis- 
conduct, ‘Stiness, Co. J.,. ‘said, . in 
Whipple v. Guile: ‘The defendants 
call our attention to a question put 
by Jessel, M. R., in Appleton v. 
Chapel Town Paper Co., 45 L. J. Ch. 
276, in illustration of “the real es- 
sence of the difficulty with a bill 
like that in the case at bar.” The 
question was: “If twenty people 
were hurt in a railway collision, 
would that be a common injury? And 
could they all join as plaintiffs in 
one action for compensation?” Of 
course they could not, because the 
extent of the injury would be differ- 
ent in each case, and require a separ- 
ate assessment and judgment. But, 
if they were creditors of the railroad 
company, they could join in a bill 
for a receiver. The controlling ques- 
tion is not of diversity of interest 
but of unity in remedy.’ 22 R. I. 
576, 578, 48 A 986, 89 AmSR 855.” 
Dixie F. Ins. Co. v. American Con- 
fectionery Co., 124 Tenn. 247, 278, 136 


The cases on this subject are very numer- 
ous where on the one hand jurisdiction has been 
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SW 915, 34 LRANS 897. 

63. Hamilton v. Alabama Power 
Co., 195 Ala. 488, 70 S 737; Roanoke 
Guano Co. v. Saunders, 173 Ala. 347, 
56 S 198, 35 LRANS 491; Crawford 
v. Mobile, ete., R. Co., 83 Miss. 708, 
36 S 82, 102 AmSR 476; Tribette v. 
Illinois Cent. R. Co., 70 Miss. 182, 
12 S 32, 35 AmSR 642, 19 LRA 660; 
Pollock v. Okolona Sav. Inst., 61 
Miss. 293 (where the court seerned 
to rest its decision upon the author- 
ity of Mr. Pomeroy, but the real 
ground upon which the court as- 
sumed jurisdiction was that it was 
a case peculiarly of equity jurisdic- 
tion, independently of the question 
of a multiplicity of suits); Ducktown 
Sulphur Copper, ete., Co. v. Fain, 109 
Tenn. 56, 70 SW 813. 

64 Slater Trust Co. v. Randolph- 
Macon Coal Co., 166 Fed, 171; Ger- 
man Alliance Ins. Co. v. VanCleave, 
191 Til. 410, 61 NE 94;\ Johnson v. 
Tennessee Oil, etc., Co, 74 N. J. 
Hq. 32, 69 A 788; Ostrander v. Weber, 
PLANS? ¥595; 2 NE Lie Mever iv. 
Phillips, 97 N. Y. 485, 49 AmR 538; 
Proctor v. Sidney Sash, etc., Co., 8 
App. Div. 42, 40 NYS 454, 26 NYCiv 
Proc. 84, 

[a] Tllustrations of jurisdiction 
assumed.—(1) A surety of a private 
banker, who had absconded, may sue 
to restrain’ individual depositors 
from maintaining actions against 
such ‘surety. Illinois Surety Co. v. 
Mattone, 138 App. Div. 173, 122 N¥S 
928. (2) Where plaintiff’s guaranty 
appears upon some six or ‘seven 
hundred bonds of another company, 
having been placed there illegally 
and fraudulently, although plaintiff 
has a good defense at law to any of 
such bonds, it may on the ground of 
avoiding a multiplicity of suits main- 
tain an action against the bond- 
holders to cancel the guaranty. 
Louisville, ete., R. Co. v. Ohio Val- 
ley Impr.,, etc, Co., 57 Fed. 42 [aff 
174 U.S. 552, 19 -SCt 817, 43 Ly ed. 
1081]. (8) A bill was sustained to 
set aside a judicial sale which was 
absolutely void, and which plaintiff 
inight have defended against at law, 
where many persons claimed dis- 
tinct parcels under the sale. De 
Forest v. Thompson, 40 Fed. 375. (4) 
All the members of a protective as- 
sociation of manufacturers may join 
in a suit to enjoin interference with 
their affairs by a trade-union, where 
the wrongful acts relied on are di- 
rected alike against each of them, 
and where proof to sustain a ‘separ- 
ate action brought by one of them 
would be relevant in a similar ac- 
tion brought by any other member. 
Schwarez v. International Ladies’ 
Garment Workers’ Union, 68 Misc. 
528, 124 NYS 968. 

[b] Attachment.—(1) An attach- 
ing creditor may sue in equity to 
restrain numerous claimants from 
prosecuting replevin actions to re- 
cover different portions of the at- 
tached property and to have all 
claims adjudicated. National Park 
Bank v. Goddard, 131 N. Y. 494, 30 
NE 566 [aff 62 Hun 31, 16 NYS 343, 
and foll Lees v. Dobson, 26 App. Div. 
624, 49 NYS 902]. (2) <A preferred 
creditor who is the depository of the 
trustee in an assignment attacked 
by unpreferred creditors, who gar- 
nish the deposit, can maintain a bill 
in equity, to prevent a multiplicity 
of suits, and have determined his 
right to apply the fund exclusively 
to his debts. Pollock v. Okolona Say. 
Inst. 62) “Miss: 2:93, 129.7 (“It Iso not 
now necessary to decide whether this 
principle would justify the absorp- 
tion by court of chancery of the 
trial of a number of attachment 
suits where the several debts due 
were disputed or where the grounds 
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assumed wholly or partly on the ground of prevent- 
ing a multiplicity of suits,** and on the other hand 


of attachment alleged were different, 
even though dependent upon _ the 
same facts, because here the debts 
are not disputed and the common 
and sole ground of attachment is 
the alleged fraudulent character in 
law of the deed of assignment’’). 
[c] County certificates of in- 
debtedness.—A bill lies to adjust the 
rights and liabilities as between a 
county and numerous holders of its 
certificates of indebtedness wrong- 
fully issued by its treasurer. Sara- 
toga County v. Deyoe, 77 N. Y. 219. 
{d] Fraudulently issued stock.— 
A bill lies against numerous holders 
of illegal ‘stock fraudulently issued 
by corporate officers to procure its 
cancellation. New York, etc., R. Co. 
v. Schuyler, 17 N. Y. 502; Reno Oil 
os v. Culver, 33 Misc. 717, 68 NYS 
[e] Woid bonds.—To prevent a 
multiplicity of suits against an ir- 
rigation district, a court of equity 
may acquire jurisdiction to cancel 
void district bonds in the hands of 
many different holders. Paxton Irr. 


Dist. v. Conway, 94 Nebr. 205, 142 
NW 797. 
(f{] Invalid bank pass books.— 


Where a savings bank has issued a 
large number of pass books, which 
are prima facie evidences of in- 
debtedness, purporting to bind a na- 
tional bank, and numerous suits are 
threatened on such pass books, the 
receiver of the national bank, alleg- 
ing that they are not valid claims 
except to a small amount, may join 
all such pass book holders with the 
savings bank in an action to deter- 
mine the validity of such claims. 
Kellogg v. Siple, 11 App. Div. 458, 42 
NYS 379. 

[g] Joint deposits.—Where money 
coming from several different par- 
ties has been deposited with bankers 
to one joint account, and there have 
been many transactions with such 
money, and a contest arises over the 
resulting balance, equity has juris- 
diction on the ground of inadequacy 
of legal remedy, of mutual accounts, 
of community of interest in a joint 
fund which requires a division, and 
of prevention of a multiplicity of 


suits. Dauler v. Campbell, 178 Pa. 
23, 35 A 857. 
{h] -Water rights.—‘“‘This princi- 


ple has been appealed to frequently 
over litigation of water rights, and 
has been held to permit of a single 
suit by plaintiff against all of a 
large number of persons having or 
claiming rights in the water of the 
stream which infringed on the rights 
of such plaintiff.”” Crawford Co. v. 
Hathaway, 67 Nebr. 325, 369, 93 NW 
781, 108 AmSR 647, 60 LRA 889. 

{i] Right to float logs on stream. 
—Plaintiff was permitted to main- 
tain a bill to restrain repeated inva- 
sions of a right to float logs down a 
stream after he had _ established 
such right ‘against one person who 
had invaded it. Haines v. Hall, 17 
Or. 165, 20 -P 831, 3 LRA 609. 

[i] Directors’ liability—(1) The 
liability of directors to the corpora- 
tion, its stockholders, or its creditors, 
may be enforced in equity. American 
Grocery Co. v. Flint, 5 App. Div. 263, 
39 NYS 153; Empire State Sav. Bank 
v. Beard, 81 Hun i184, 30 NYS 756; 
Bauer vy. Platt, 72 Hun 326, 25 NYS 
426; Sayles v. Rome Cent: Nat. Bank, 
18 Mise. 155, 41 NYS 1063. (CD) 
Equity has jurisdiction of a suit by 
several depositors of an insolvent 
bank against the directors for deceit 
in inducing complainants to make de- 
posits when the bank was inolvent, 
in order to prevent a multiplicity of 
suits, although the cause of action 
of each depositor, if asserted alone, 
would properly be at law. Blumer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where jurisdiction has been declined when invoked 
It is impossible to reconcile and 
harmonize all the decisions even where they proceed 


on this ground.® 


Vo Umer, \GMiss:) 44.S 161: ~ (3) Di- 
rector’s liability generally see Cor- 
porations §§ 1922-1930, 1948-2073. 

[k] Stockholders’ _liability.—(1) 
A receiver of an insolvent corpora- 
tion may maintain a suit in equity 
to collect an assessment made 
against the stockholders, joining a 
number of stockholders as defend- 
ants, on the ground of preventing a 
mulitplicity of suits, and the inade- 
quacy of the remedy at law, where 
defendants are numerous, the as- 
sessments are less than the full legal 
liability of defendants, and are com- 
paratively small, so that the cost of 
separate actions would be dispropor- 
tionate to the amount recovered in 
many cases, and where from all the 
circumstances it appears that a 
Single suit will best subserve the 
substantial interests of all parties. 
Brown v. Allebach, 156 Fed. 697; 
Bailey v. Tillinghast, 99 Fed. 801, 40 
CCA 93 (national bank). (2) Where 
a corporation became bankrupt al- 
though stock subscriptions to a con- 
siderable amount were unpaid, the 
trustee in bankruptcy may maintain 
a representative suit in equity 
against the subscribers, who num- 
bered about three thousand, many of 
whom were insolvent, it appearing 
that a collection of the subscrip- 
tions from the solvent stockholders 
was necessary to discharge the cor- 
porate liabilities. Kelley v. Aarons, 
238 Fed. 996. (3) Stockholders’ lia- 
bility generally see Corporations 
§ 1474 et seq. 

{1] Conflicting liens and claims. 
—(1) The prevention of a multi- 
plicity of actions between creditors 
having conflicting liens under chat- 
tel mortgages and judgment credi- 
tors under levies by executions is a 
sufficient ground to authorize the 
maintenance of an action in equity. 
Ostrander v. Weber, 114 N. Y. 95, 21 
NE 112. (2) In cases where many 
persons have claims and are prose- 
cuting, or are about to prosecute, 
them at law against one defendant 
or class of defendants, or a fund lia- 
ble in equal degree to all those per- 
sons and to others, a court of equity, 
to forestall a multiplicity of actions, 
has jurisdiction of an action for a 
general accounting and adjustment 
of all the rights, and to restrain 
separate and individual actions at 
law in the same or other courts, thus 
bringing all the litigation into one 
suit. Pfohl v. Simpson, 74 ees 
137 [foll Kellogg v. Siple, 11 App. 
Div. 458, 42 NYS 379]. (3) Where 
a contractor gave to the owner of a 
puilding which he was to construct 
a bond, with surety, conditioned for 
the faithful performance of his con- 
tract, and the owner brings an 
equitable suit against the contrac- 
tor and his surety for breach of the 
bond; wherein it is alleged that 
numerous subcontractors and mate- 
rialmen are claiming liens against 
the building, which liens are dis- 
puted, but, if established, will be 
valid liens against the property, and 
the claimants of the liens are made 
parties, and a reference of the 
claims of lien to a master is prayed, 
and judgment is asked against the 
contractor and his surety for the 
amount of such claims found to be 
valid and due, such suit is main- 
tainable without prior payment of 
the liens by the owner, on the ground 
of avoidance of multiplicity of suits 
and circuity of action. Massachu- 
setts Bonding, etc., Co. v. Realty 
Trust Co., 137 Ga. 693, 73 SE 1053. 

[m] Injury from independent 
acts.—(1) Where a number of hy- 
draulic mining companies, working 
their mines independently of each 
other, discharge debris into a stream, 
and plaintiff’s land is injured by the 
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combined debris, he may join the 
several mine owners in an action to 
restrain them. Debris Case, 16 Fed. 
25, 8 Sawy. 628; Graver v. Dodson 
Coal Co., 20 Pa. Co. 529. (2) Where 
twenty-six mill owners, each upon 
his own premises, have been dis- 
charging foul matter into a creek, 
and the damage as to each is purely 
nominal, but the stench arising from 
the combined pollution seriously in- 
jures the enjoyment and healthful- 
ness of plaintiff's premises, plain- 
tiff may join them all in an action 
for an injunction and damages. War- 
ren v. Parkhurst, 45 Misc. 466, 92 
NYS 725. 

[n] Several insurance policies.— 
Several actions commenced or threat- 
ened by the same plaintiff against 
different insurance companies which 
had issued policies on  plaintiff’s 
property, and refused to pay losses 
thereunder, constitute a multiplicity 
of suits, within the meaning of the 
law, authorizing the interference of 
equity, where the same defense is 
set up by each of the defendants; 
and an injunction will be granted to 
restrain the prosecution and coin- 
mencement of such actions, upon a 
bill in the nature of a bill of peace, 
filed by all the insurance companies 
against plaintiff in such actions. Vir- 
ginia-Carolina Chemical Co. v. Home 


nse Cosse 13) eds wel Mb eCCAg SN: 
Fegelson v. Niagara F. Ins. Co., 94 
Minn. 486, 103 NW 495; Tisdale v. 


Insurance Co. of North America, 84 
Miss. -709, 36 S 568; Dixie F. Ins. 
Co. v. American Confectionery Co., 
124 Tenn. 247, 1836 SW 915, 34 LRA 
NS 897. But see infra note 65. 

[o] Nuisance.—Owners and ten- 
ants of separate estates may join in 
a suit to restrain a nuisance which 
is common to all of them and af- 
fects them in a similar way. Row- 
botham v. Jones, 47 N. J. Eq. 337, 20 
A 731, 19 LRA 668 [aff 48 N. J. Eq. 
311, 24 A 131, 19 LRA 663] (contra 
Hinchman vy. Paterson Horse R. Co., 
17 N. J. Eq. 75, 86 AmD 252); Whip- 
ple v. Guile, 22 R. I. 576, 48 A 935, 
84 AmSR 855 [disappr Fogg v. Ne- 
vada, California-Oregon R. Co., 20 
Nev. 429, 23 A 840; Hinchman v. 
Paterson Horse R. Co., 17 N. J. Eq. 
75, 86 AmD 252; Mason v. Presby- 


terian Hospital, 30 PittsbLegNS 
359]. See also Nuisances [29 Cye 
1237]. 

65. Demarest v. Hardham, 34 


N. J. Eq. 469; Marselis v. Morris 
Ganalivetce (Gol, IO N.ad. Dds sls but 
falo Chemical Works v. Bank of 
Commerce, 79 Hun 93, 29 NYS 663; 
Weale v. West Middlesex Water- 
works, 1 Jac. & W. 358, 37 Reprint 
412. 

[a] Illustrations of jurisdiction 
declined.—(1) Where numerous de- 
fendants are in possession of land, 
each being entitled to a jury trial, 
equity cannot entertain a bill for 
the recovery of the land, although 
a multiplicity of suits would be 
thereby avoided. McGuire v. Pensa- 
cola City Co., 105 Fed. 677, 44 CCA 
670. (2) An action by taxpayers 
owning lands in severalty for relief 
from sales under an alleged illegal 
tax cannot be sustained where the 
proceedings on assessment are void 
on their face. Howell v. Buffalo, 2 
Abb. Dec. (N. Y.) 412. ; 

[b] Stockholders’ liability.—Equity 
is without jurisdiction, on _ the 
ground of the prevention of a mul- 
tiplicity of suits, of a suit to en- 
force the statutory liability of the 
stockholders of a foreign corpora- 
tion, in which the amount demanded 
is the full amount of the par value 
of the shares held by each defend- 
ant. Hale v. Allinson, 188 U. S. 56, 
23 SCt 244, 47 L. ed. 380; Kennedy v. 
Gibson, 8 Wall. (U. S.) 498, 19 L. 
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upen the same assumption of fundamental princi- 
ples.°° The rule which most nearly approaches that 
result is that the bill must relate to matters of 


ed. 476. 

{c] Forged notes.—Where plain- 
tiff is induced to sign five promis- 
sory notes, and thereafter the payee 
causes plaintiff's name to be forged 
to about thirty notes, in all respects 
similar to the first five, plaintiff may 
not maintain action against the fif- 
teen holders of the notes for the 
cancellation of them, on the ground 
of preventing a multiplicity of suits. 
Scott v. McFarland, 70 Fed. 280. 

{d] Notes fraudulently procured. 
—That several makers of a nonne- 
gotiable note procured by fraud may 
be independently sued does not au- 
thorize them to procure equitable re- 
lief for the prevention of multiplic- 
ity of suits. Johnson v. Swanke, 
128 Wis. 68, 107 NW 481, 5 LRANS 
1048, 8 AnnCas 544. 

[e] Void municipal bonds.— 
Where certain bonds issued by a 
town are void because the requisite 
consent of two-thirds of the tax- 
payers has not been obtained, and the 
bondholders before recovery are ob- 
liged to prove the ecessary consent, 
the mere fact that numerous inde- 
pendent parties hold separate instru- 
ments upon which they may bring 
separate suits is not sufficient to 
warrant a court of equity in order- 
ing the bonds to be delivered up and 
canceled and restraining the holders 
from transferring them. Venice v. 
Woodruff, 62 N. Y. 462, 20 AmR 495. 

[f]_ Dispute as to legal title.— 
Jurisdiction was denied where a bill 
sought to restrain a number of per- 
sons from taking possession of land 
claimed by plaintiff, because the dis- 
pute was as to the legal title. Wash- 
burn’s App., 105 Pa. 480. 


[g] Several insurance policies.— 
(1) Insurance companies which 
have issued concurrent policies on 


the same property, where the liabil- 
ity of each is independent of the 
others, and can be fully determined 
in an action at law between it and 
the insured, cannot join in a suit in 
equity against the insured to deter- 
mine the liability for a loss, on the 
ground that it will prevent a multi- 
plicity of actions. Rochester Ger- 
man Ins. Co. v. Schmidt, 175 Fed. 
720, 99 CCA 296; Mechanics’ Ins. Co. 
v. Hoover Distilling Co., 173 Fed. 
888, 97 CCA 400, 32 LRANS 940; 
Scottish Union, ete., Ins. Co. v. J. H. 
Mohlman Co., 73 Fed. 66. But see 
supra note 64 [n]. (2) “The fact 
that each of the insurance policies 
contains the usual clause providing 
for the apportionment of the loss 
among the several insurers of the 
property destroyed in the proportion 
of the amount insured by each to 
the total insurance does not consti- 
tute such a community of interest in 
the subject-matter as to give a bill 
equity to prevent a multiplicity of 
suits.” tna Ins. Co. v. Hann, 196 
Ala. 234, 241, 72 S 48. 

66. See cases infra this note. 

“The cases are various in which 
the court has either taken or re- 
fused jurisdiction, but one cannot 
adduce from them a plain and uni- 
form rule by which to determine the 
question. The application of the 
principles upon which jurisdiction 
has been suggested or denied has 
been various, both in England and 
in this country, and it is difficult, if 
not impossible, to reconcile the cases. 
... The question has been answered 
differently by different courts, and 
while assuming that there was not 
always a necessity to show a com- 
mon interest or privity between the 
members of the same class of de- 
fendants, the courts have also 
differed in regard to the jurisdiction 
of a court of equity in particular 
cases, even upon such assumption. 
Numerous cases are cited by Mr. 
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the same nature and having a connection with each 
other, and in which all the parties are more or less 
concerned, although their rights in respect to the 
general subject of the case may be distinct.°’ The 
matter is one within the sound discretion of the 
chancellor, to be exercised with a view to the sub- 
stantial convenience and rights of all parties,®* 
which, it may be remarked, is the rule governing the 
question of multifariousness.® 
Prior establishment at law. Where the contro- 
versy is between one and a large number of persons, 


even though the right claimed is legal, no prior es-" 


tablishment thereof at law is essential,“ but the 
contrary has also been held.“ 

[§ 52] e. Avoiding Circuity of Action. Where, 
instead of a complexity of controversies between two 
parties with respect to the same subject matter, 
the complexity arises from there being involved the 
several rights of more than two, each demanding 
adjustment, and each requiring at law a separate 
action, equity will frequently take jurisdiction of 
a suit to which all are parties and therein adjust all 
Pomeroy, showing both sides of this 


question. In any case where' the 
facts bring it within the possible 


ecutes “or, : 
number of suits, 
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defends against a great 
or defends against 


Fae | _ 
Ps 
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rights and determine the whole controversy.”* Stat- 
utes have been enacted conferring equitable juris- 
diction in this class of cases.72 Many eases of this 
character are in the nature of bills of interpleader,’* 
or involve trusts,7> or other matters of , equitable 
cognizance,’® but jurisdiction may be maintained on 
the sole ground of preventing a multiplicity of 
suits.77. The entertainment of bills to enforce di- 
rectly a demand against the person ultimately 
chargeable, where at law the remedy would be 
against one secondarily lable, has in some cases 
been placed upon the same ground of preventing 
eircuity of action."® 

[§ 53] 2. Accident and Mistake—a. Defi- 
nitions and Distinctions. The terms ‘‘accident’’ 
and ‘‘mistake’’ have acquired generic and techni- 
cal senses indicating grounds upon which courts of 
equity from a very early period have interposed 
to relieve a party from certain unjust legal bur- 
dens.?° 

By ‘‘accident’’ is meant an occurrence unfore- 
seen and not reasonably to be anticipated, whereby 


the rule that 
to prevent a 


equity will intervene 
] multiplicity of suits 
against one individual. Empire 


jurisdiction of the court, according 
to the view taken by it in regard to 
such facts, the. decision must de- 
pend largely upon the question of 
the reasonable convenience of the 
remedy, its effectiveness, and the in- 
adequacy of the remedy at law.” 
Hale v. Allinson, 188 U. S. 56, 72, 23 
SCt 244, 47 L. ed. 380. 

[a] The confusion on this subject 
seems to result from several causes. 
(1) Chancery refused to establish 
a private right as against a public 
right, as to a highway, because this 
would be to restrain the entire com- 
munity. 2 Eq. Cas. Abr. 171, 22 Re- 
print 147. (2) Therefore there must 
Ee some common bond distinguish- 
ing the body of persons against whom 
the right is claimed. In the early 
eases the bond thus required was a 
privity or community ef title or in- 
terest, and such cases present the 


technical “bills of peace.’ Tenham 
v. Herbert, 2 Atk. 483, 26 Reprint 
692; Carlisle Corp. v. Wilson, 13 


VES) coinnaa Los poly IKeCDIING £297.58 Go) 
But the principle of these bills was 
- extended to other bills where there 
was no such community of interest, 
and called bills in the nature of bills 
of peace. Sheffield Waterworks v. 
Meomans,) Wu. Les 2 Chav ote Wale” Ns 
Horwood, 14 Ves. Jr. 28, 33 Reprint 
432. (4) <A contrariety of opinion 


has developed in several classes of | 


eases probably because of the in- 
tervention of principles of public 
policy. One of these classes con- 
sists of bills to restrain the enforce- 
ment of taxes claimed to be illegal. 
See Taxation [37 Cyc 1259]. With 
regard to suits to enforce the lia- 
bility of stockholders in  corpora- 
tions, the apparent conflicts are 
largely due to the diverse character 
of such liabilities. See Corporations 
$§ 1474-1798. 

67. Brinckerhoff Vv. Brown, 6 
Johns. /' Ch. CN. Y.)/ 4239" [foll New 
Siorky Cte.) be LiCOn wv, USChuUyler., ly. 
N. Y. 592] (per®Kent, Ch.). 


68. See supra § 48. 

69. Multifariousness see _ infra. 
§§ 427-452. 

Joinder of parties see infra 


§§ 305, 306, 309, 440-451. 

70. Lapeer County v. Hart, Harr. 
(Mich.) 157; Eldrige v. Hill, 2 Johns. 
Ch. (N.’ Y.) 281; Van‘v. Hargett, 22 
N. C. 31, 32 AmD 689. 

71. Imperial F. Ins. Co. v. Gun- 
ning, 81 Ill. 236; Hartford F. Ins. 
Co. v. Ledford, 151 Ill. A. 413, 419. 

“Tt is only where a party prose- 


a great number of persons, or where 
a great number of persons prosecute 
or defend a right against a single 
individual, that a bill will lie to pre- 
vent a multiplicity of suits, and even 
then the party must establish his 
right at law, if it is a legal one, 
before he can resort to chancery.” 


Hartford F. Ins. Co. v. Ledford, 
supra. a 
72. U. S.—Reynes v. Dumont, 130 


U.S: 354, 9 SCt 486, 32 L. ed. 934; 
Missouri Broom Mfg. Co. v. Guy- 
mon, 115 Fed. 112, 538 CCA 16; Chase 
v. Cannon, 47 Fed. 674; Newcomb v. 


New (York Mut, Ib. Ins! Co.,- 18" iB. 
Cas. No. 10,147. 
D. C.—Montreal Royal Trust Co. 


v. Gardiner, 44 App. 570, 576. 

Ga.—Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 187 Ga. 693, 
73 SE 1053; Chamblee v. Atlanta 
Brewing, etc., Co., 131 Ga. 554, 62 SH 
1082. 

Ill.—Mohr v. Smith, 176 Ill. A. 64. 

Ind.—Chicago, ete., R. Co. v. Dun- 
nahoo, 63 Ind. A. 237, 112 NE 552. 

Ky.——Barret v. Continental Realty 
Feat 130 Ky. 109, 113 SW 66, 114 SW 
750. 

Mass.—Pease v. Supreme Assembly 
RATS. (Ot 1Ge i 176) Mass] 0 Gicorc 
NE 1003. 

N. J.—Bryan v. Bryan, 61 N. J. 
Eq. 45, 48 A 3841; American Cent. 
Ins. Co,.v. Handau,.56 N. J. Bq. 513, 
39. A 400, 62.N. J.° Hq. 73,'49 A 738. 

Pa.—Crawford County v. Mer- 
chants’ Nat. Bank, 164 Pa. 109, 3Q 
A 302; Steigerwalt v. Rife, 9 Pa. 
Super 363; Pope v. Narberth Civic 
Assoc., 25 Pa. Dist. 739 (suit against 
unincorporated association). 

Va.—Hartford Nat. L. Assoc. v. 
Hopkins, 97 Va. 167, 33 SE 539. 

W. Va.—St. Lawrence Boom, 
Co: v. Price; “49 W. Va, 4382, 38 SH 
526; Bumgardner v. Leavitt, 35 W. 
Va. 194, 13 SH 67, 12 LRA 1776; Nease 


ete., 


Var auinea, sins: “Co. 32- We Via te ooguee 
SE 233. 
[a] Ownership of insurance.—A 


bill lies to determine which of sev- 
eral rival claimants is entitled to 
the proceeds of an insurance policy 
or benefit certificate. Montreal 
Royal Trust Co. v. Gardiner, 44 App. 
(D. C.) 570; Pease v. Supreme As- 
sembly R. S. G. F., 176 Mass. 506, 
P57 NE 1003. 

{b] In an action by a corpora- 
tion against its delinquent directors, 
the fact that the directors are num- 
erous, and that actions at law 
against them must be tried sepa- 
rately, does not bring the case within 


For later cases, develcpments and changes in the law see cumulative Annotations, same title, page and note number, 


State Bank v. Beard, 151 N. Y. 638 
mem, 45 NE 1131 mem [rev 81 
Hun 184, 30 NYS 756]; O’Brien v. 
Fitzgerald, 6 App. Div. 509, 39 NYS 
TOT Latl 150 Ny Y2"572 mem," 447 sNeas 
1126 mem]. See also O’Brien v. 
Fitzgerald, 143 N. Y. 377, 38 NE 3871; 
Higgins yv. Tefft, 4 App. Div. 62, 38 
NYS 716 (in neither of which cases 
was any reason for the -interposi- 
tion of equity shown). See also Cor- 
porations. 

[c] Jurisdiction cannot be in- 
voked for the recovery of chattels 
on the theory that subsequent pro- 
ceedings to partition the chattels 
among the different plaintiffs would 
be thereby avoided. Hale vy. Clark- 
son, 23 Gratt. (64'Va.) 42. 

Adjustment as ground of jurisdic- 
tion see infra §§ 110-112. 

73. See statutory provisions. 

[a] In. Massachusetts a statute 
(Gen. St. c113 §2) gives equity 
jurisdiction where “there are more 
than two parties having distinct 
rights or interests which cannot be 
justly and definitely decided and ad- 
jJusted in one action at the common 
law,” but this has received a strict 


construction. McNeil v. Ames, 120 
Mass. 481, 486; Gould v. Gould, 5 
Mete. 274. : 


See Interpleader [23 Cyc 1]. 
75. See Trusts [39 Cyc 1]. 
76. See cases infra this note. 
{a] Complicated accounts.—With 


all parties or their legal representa- 
tives Kefore it, equity may take a 
short cut in readjusting complicated 
and involved accounts, so as to do 
equity between the parties. Buskirk 
Vv. wanders, 70." W. Van SOs aes 


See cases supra note 72. 

78. U. S.—Riddle v. Mandeville, 
5 Cranch 322, 8 L. ed. 114 (right of 
creditor to sue legatee of his debtor 
traced to same principle), 
age la ee v. Wilson, 4 Del. Ch. 

Mo.—Smith v. Harley, 2 Mo. 559 
(right of an assignee to sue in equity 
traced to prinviple stated in the 
text). 

N. J.—Holland Reform School Soc. 
Vi. Deo WaZiers.oo) IN. cle Gs 49 1 Ones 
253; Rue v. Meirs, 43 .N. J. Ea. 377, 

A 369; Irick vy. Black; 17 N. J. 
Eq. 189. 

S. C.—Carlton v. Felder, 27 S. C. 
Eq. 58. 

Va.—Chalmers v. McMurdo, §5 
Munf. (19 Va.) 252, 7 AmD 684. 

79. See cases infra this section. 


a) oa 


the legal rights of a party are affected to his in- 
jury without neglect or misconduct on his part.*®° 
An accident is something occurring subsequent to 
the transaction and reacting injuriously upon the 
legal rights of the party; it is objective.®1 


6c 


terms ‘‘accident’’ and 


have guarded.82 


‘‘Mistake’’ is an erroneous mental condition, con- 
ception, or conviction, induced by ignorance, misap- 
prehension, or misunderstanding of the truth, but 
without negligence, and’ resulting in some act or 
omission done or suffered erroneously by one or 


80. U. S.—Magann v. Segal, 92 
Wed. 3252, 261,034. CCA 323. 

Mo.—State v. Innes, 137 Mo. A. 
420, 426, 118 SW 1168; Engler v. 


pope neh, 131 Mo. A. 481, 110 SW 
Porto Rico.—Hesse vy. Ledesma, 7 
Porto Rico Fed. 520, 528. 
Tex.—Lott v. Kaiser, 61 Tex. 665, 


668. 

W. \Va.—Slingluff v. Gainer, 49 
NOU eehin me LOsino hut cil Ls. 

[a] Other definitions—(1) “By 
accident is meant when a case is 


distinguished from others of a like 
nature by unusual circumstances.” 
Bath v. Sherwin, 10 Mod. 1, 88 Re- 
print 596, 597 [quot Byrne v. Ed- 
monds, 23 Gratt. (64 Va.) 200, 210]. 
(2) But this is so very loose and 


-inaccurate as to be of no practical 


value. See Simpson v. Montgomery, 
25 Ark. 365, 99 AmD 228; Byrne v. 
Edmonds, supra. (3) “By the term 
‘accident’ is here intended not merely 
inevitable casualty, or the act of 
Providence, or what is technically 
called vis major, or irresistible force, 
but such unforeseen events, misfor- 
tunes, losses, acts, or omissions, as 
are not the result of any negligence 
or misconduct in the party.” 1 Story 
Eq. Jur. (13th ed) § 78 [foll Magann 
v. Segal, 92 Fed. 252, 261, 34 CCA 
323; Simpson vy. Montgomery, 25 
Ark. 865, 373, 99 AmD 228; Bostwick 
Vee Stiles,noo. Conn. 195,198: Meder 
v. Iowa State Traveling Men’s Assoc., 
107 Iowa 538, 540, 78 NW _ 252, 70 
AmSR 212, 48 LRA 693; Vose Vv. 
Bradstreet, 27 Me..156, 162; Fretwell 
v. Laffoon, 77 Mo, 26, 27; State v. 
Innes, 137 Mo. A. 420, 426, 118 SW 
1168; Alexander y. Bailey, 2 Lea 
(Tenn.) 636, 639]. (4) Story’s defi- 
nition has been criticized as giving 
the popular, rather than the techni- 
eal, idea of the term, and also as 
comprehending cases which are not 
accidents, but mistakes. 2 Pomeroy 
Eq. Jur. (3d ed) § 823 note; Kopper 
59 Vt. 477, 9 A 4, 59 AmR 

“An unforeseen and in- 
jurious occurrence, not attributable 
to mistake, neglect, or misconduct.” 
Smith Manual Eq. Jur. p36 [foll 
Bispham Eq. §174, and quot Ma- 
gann v. Segal, 92 Fed. 252, 261,:34 
CCA 323]. (6) “An unforeseen and 
unexpected event, occurring external 
to the party affected by it, and of 
which his own agency is not the 
proximate cause, whereby, contrary 
to his own intention and wish, he 
loses some legal right, or becomes 
subjected to some legal liability, and 
another person acquires a _  corre- 
sponding legal right, which it would 
beea violation of good conscience for 
the latter person, under the circum- 
stances, to retain.” 2 Pomeroy Eq. 
Jur. (3d ed) § 823 [quot L. Bucki, 
ete., Lumber Co. v. Atlantic Lumber 
Go.,; 116 Fed: 1, 7,.53..CCA 5138; West 
Portland Homestead Assoc. Vv. 
Lownsdale, 17 Fed, 614, 616, 9 Sawy. 


surprise,’’ although not 
strictly synonymous, have, as employed in legal 
parlance, substantially the same meaning, as each 
is used to denote some condition or situation in 
which a party to a cause is unexpectedly placed, to 
his detriment, without fault or negligence of his 
own, and against which ordinary prudence could not 


EQUITY 


time.®? 


The 


112; State v. Innes, 137 Mo. A. 420, 
426, 118 SW 1168; Herbert v. Her- 
bert, 49 N. J. Eq. 70, 81, 22 A 789 
[aff 49 N. J. Eq. 565, 25 A 366]; Lud- 
wig v. Walker, 59 Misc 62, 64, 111 
NYS 1102; Gotthelf v Stranahan, 19 
NYS 161, 167 [mod on other grounds 
138 N. Y. 345, 34 NE 286]; Hesse v. 
Ledesma, 7 Porto Rico Fed. 520, 529; 
Lott v. Kaiser, 61 Tex. 665, 668; 
Kopper v. Dyer, 59 Vt. 477, 482, 9 A 
4, 59 AmR 742]. 

[b] Statutory definitions. —‘‘An 
accident relievable in equity is such 
an occurrence, not the result of neg- 
ligence or misconduct of the party 
seeking relief in relation to a con- 
tract, aS was not anticipated by the 
parties when the same was entered 
into, and which gives an undue ad- 
vantage to one of them over another 
in a court of law.” Ga. Code (1882) 


§ 3112, 

81. 2 Pomeroy Eq. Jur. (3d ed) 
§ 823; Smith Prine. Eq. (8d ed) 
p 232. 

82. McGuire v. Drew, 83 Cal. 225, 


23 P 312; State v. Innes, 137 Mo. A. 
420, 118 SW 1168; Zimmerer v. Fre- 
mont Nat. Bank, 59 Nebr. 661, 81 
NW 849; Ludwig v. Walker, 59 Misc. 
62, 111 NYS, 1102. 

83. 2 Pomeroy Eq. Jur. § 839; L. 
Bucki, ete., Lumber Co. v. Atlantic 
Lumber Co., 116 Fed. 1, 7, 53 CCA 
513; Hoops v. Fitzgerald, 204 M11. 
325, 329, 68 NE 430; Tarbox v. Tar- 
box, 111 Me. 374, 380, 89 A 194. 

[a] Other definitions.—(1) It is 
“some unintentional act or omis- 
sion or error arising from ignorance, 
surprise, imposition or misplaced 
confidence.” 1 Story Eq. Jur. § 156 
(which fails to distinguish between 
mistake and fraud); Sloss-Sheffield 
Steel, etc., Co. v. Attna L. Ins. Co., 
74 N. J. Eq. 635, 646, 70 A 380 [rev 
on other grounds 75 N. J. Eq. 545, 
73 A 228]; International L. Ins. Co. 
vy. Stuart, (Tex. Civ. A.) 201 SW 
1088, 1091; Taylor v. Godfrey, 62 
W. Va. 677, 682, 59 SEH 631; Ferrell 
v. Ferrell, 53 W. Va. 515, 519, 44 SE 
187. (2) “A mistake exists when a 
person, under some erroneous con- 
viction of law or fact, does or omits 
to do some act which, but for the 
erroneous conviction, he would not 
have done or omitted. It may arise 
either from unconsciousness, igno- 
rance, forgetfulness, imposition, or 
misplaced confidence.” Bispham _ Eq. 
$185 [quot South Carolina Medical 
Soe. v. Gilbreth, 208 Fed. 899, 923; 
McCord v. Bright, 44 Ind. A. 275, 87 
NE 654, 657]. (3) Mistake exists 
“where a person acting upon some 
erroneous conviction, either of law 
or of fact, executes some _ instru- 
ment or does some act which, but 
for ‘hat erroneous conviction, he 
would not have executed or done.” 
Hayne Outlines Eq. (5th ed) p 85. (4) 
“The doing of an act under an er- 
roneous conviction, which act, but 


for such conviction, would not have | 


[21C.J5.] 83 


both of the parties to a transaction, but without its 
erroneous character being intended or known at the 
Mistake is subjective, relating to the men- 
tal condition of the parties at the time of the trans- 
action, and thereby affecting the quality of the 
transaction in its inception.’ 
guished from fraud by the absence of the elements 
of knowledge and intent;*® and from negligence, 
by the absence of fault.8¢ 
law, as when a person knows the state of the facts, 
but is ignorant of the legal consequence,®? or it may 
be a mistake of fact, where some fact that really 
exists 1s unknown, or some fact is supposed to exist 
which really does not exist.8® 
from mistake in that the latter always supposes the 
operation of the will of the agent in producing the 
event, although that will is caused by erroneous 
impressions on the mind.®® 


It is to be distin- 


A mistake may be of 


Accident differs 


been done.” Cummins y. Bulgin, 37 
N. J. Eq. 476, 477 [quot Sloss-Shef- 
field Steel, ete., Co. v. AStna L. Ins. 
Co., 74 N. J. Eq. 635, 70 A 380 (rev 
on other, grounds 75 N. J. Hq. 545, 
73 A 228)]. 

84. 2 Pomeroy Eq. 839; 

Smith Prine. Bq. (34 ed) p 232 

_“This may be either active or pas- 

Sive, When active, the mental con- 
dition or belief may be that a certain 
matter or thing exists which really 
does not exist, or that a subject- 
matter or thing existed at some past 
time which did not really exist.” 
Hoops v. Fitzgerald, 204 Ill. 325, 329, 
68 NE 430. 

[a] “Forgetfulness is not mistake. 
Forgetfulness is not the thinking 
that one thing is in existence when 
in fact something else is. It is the 
absence of thought as to the thing— 
the mental state in which the par- 
ticular thing has passed out of the 
mind altogether.’ Barrow y. Isaacs, 


[L891], 10. WB ALZ, 
Eq. Jur. (3d ed) 


85. 2 Pomeroy 
§ 839. 

Fraud generally see Fraud [20 Cyc 
1]; and cross references there given. 

86. Negligence as bar to relief 
see infra §§ 54, 64. 

87. Drake v. Wild, 70 Vt. 52, 57, 


39 A 248. 
definitions.—(1) ‘“A 


Jur. 


[a] Other 
mistake of law is something, how- 
ever, that operates upon the mind 
and induces action in reliance upon 
what the party acting believes, or 
supposes to be, his legal rights. It 
is an act done' or suffered under a 
misapprehension of legal rights, and 
is necessarily based upon his igno- 
rance of what his legal rights are.’ 
Macklem v. Bacon, 57 Mich. 334, 342, 
24 NW 91. (2) “A mistake of law 
may be the result of ignorance, or 
error, with respect to some general 
rules of the municipal law applicable 
to all persons, which regulate hu- 
man conduct, determine rights of 
property, ‘of contract, and the like” 
(Houston v. Northern Pac. R. Co., 
109 Minn. 2738, 280, 123 NW 922, 18 
AnnCas 825 [rev on other grounds ° 
231. Use Sh 18152 847 SCte1leire8=Lired: 
176]), (8) “or the term may mean the 
ignorance or error of a particular 
person with respect to his own le- 
gal rights and interests which are 
affected by or which result from a 
certain transaction in which he en- 
gages’? (Houston v. Northern Pacific 
R. Co., supra. And see infra § 69). 


88. Drake v. Wild, 70 Vt. 52, 58, 
SO MANO: 
[a] Other definitions.— “A mis- 


take of fact is a mistake not caused 
by the neglect of legal duty on the 
part of the person making the mis- 
take, and consisting in unconscious- 
ness, ignorance, or forgetfulness of 
a fact.’ In re Mutual Bldg., etc., 
Assoc., 16 PittsbLegJNS (Pa.) 324. 

g9. Cent. D.; L. Bucki, ete., Lum- 
ber Co, v. Atlantic Lumber Co, 116 


84 [210.3.] 


[§ 54] b. Accident—(1) In General. The com- 
mon law always protected parties against the con- 
sequences of certain accidents.°® But in cases not 
within the protection of the common law equity has 
jurisdiction to grant relief.° Accident is an ancient 
head of equity jurisdiction,®? and still continues as 
such notwithstanding adequate legal remedies have 
become available.®* The principle upon which re- 
lief is granted is that in good conscience plaintiff 
ought to be restored to a right lost, or relieved 
from a liability incurred, by reason of something 
not intended or contemplated by the parties, and not 
due to plaintiff’s negligence or fault.°* Relief from 
the consequences of accident is never given when 
the party against whom it is asked has an equity 
equal to or greater than that of the party seeking 
it,?> as where it is sought against a purchaser for 
value without notice of the accident,°® or where 
plaintiff has a mere expectancy and no vested 
right,°* or where the accident is the result of the 


Pediat, 53'CCA 138s Lott. vi) Kaiser,| 


EQUITY 


Concurrent jurisdiction generally 


[§§ 54-56 


negligence or fault of the party invoking the aid 
of the court.®’ Accidents against the consequences 
of which equity has assumed jurisdiction to grant 
relief include: A state of war cutting off commu- 
nication with a foreign country;°®® the death of a 
person before performance of an act to be done 
by him;! the defective execution or nonexercise of 
powers;? loss or destruction of written instru- 
ments;* and other like cases.4 A mistake as to the 
legal effect of an instrument intentionally executed 
is not an accident against which equity will grant 
relief.® 

[§ 55] (2) Particular Classes of Cases—(a) In 
General. The jurisdiction to relieve against the con- 
sequences of accident has been exercised in a great 
variety of cases.® 

[§ 56] (b) Lost Instruments and Records. One 
of the most familiar instances of equitable inter- 
ference on the ground of accident is where bonds 
or other instruments giving legal rights have been 


tion of agreements fairly made, but 


61 Tex. 665, 669. 

Mistake is ‘fa term more applica- 
ble, in its technical sense, to suits 
wherein a complainant solicits relief 
against a mischievous act of his own 
performed from a misapprehension 
of some fact.” Engler vy. Knoblaugh, 
131 Mo. A. 481, 490, 110 SW 16. 

[a] Mlustration.—Where in an ac- 
tion the court decided that a set- 
off should be allowed, but in com- 
puting the amount of it a. mistake 
was made, which was not discov- 
ered until after judgment had been 
rendered and too late for setting 
aside the judgment at that term, 
such erroneous computation consti- 
tuted a mistake on the part of the 
judge, but an accident to the party. 
L. Bucki, ete., Lumber Co. v. Atlantic 
Lumber Co., 116 Fed. 1, 53 CCA 5138. 


90. 3 Blackstone Comm. p 431. 
91. U. S.—Burgess v. Graffam, 10 
Fed. 216. 


Ala.—English v. Lane, 1 Port. 328. 

Ark.—Simpson v. Montgomery, 25 
Ark. 365, 99 AmD 228. 

Conn.—Matson y. Parkhurst, 1 
Root 404. 

Ga.—Wyche v. Greene, 11 Ga. 159. 

Ky.—Cave v. Trabue, 2 Bibb 444. 

Tex.—Murray Co. v. Putnam, 61 
Tex. ‘Civ. A. 517, 130 SW: 631: 

Va.—Byrne v. Edmonds, 23 Gratt. 
(64 Va.) 200. 

Eng.—Croft v. Lyndsey, 2 Freem. 
1, 22 Reprint 1014; Edwards v. Free- 
man, 2 P. Wms. 435, 24 Reprint 803, 
2 ERC 252; May v. Bennett, 1 Russ. 
370, 46 EngCh 330, 38 Reprint 144; 
Davies v. Wattier, 1 Sim. & St. 463, 1 
EngCh 463, 57 Reprint 184. 

92. Mo.—Bohart v. Chamberlain, 
99 Mo. 622,:13 SW 85. 

Porto Rico.—Hesse vy. Ledesma, 7 
Porto Rico Fed. 520. 

Va.—Byrne vy. Edmonds, .23 Gratt. 
(64 Va.) 200. 

W. Va.—McGinnis v. Caldwell, 71 
W. Va. 375, 76 SE 834, 43 LRANS 

- 630; Slingluff v. Gainer, 49 W. Va. 
UO tae 

Eng.—East India Co. 
9 Ves. Jr. 464, 32 Reprint 682. 

[a] Roman law.—Accident was a 
circumstance on which relief might 
have been obtained under the Ro- 
man system of jurisprudence, on the 
ground of natural justice. 1 Spence 
EKq. Jur. p 628. 

93. Cal.—Peo. 
Cal. 348. 
ede avo vy. Fishback, 10 B. Mon. 


Mo.—Bohart vy. Chamberlain, 99 
Mo. 622, 13 SW 85. 

Va.—Kabler v. Spencer, 114 Va. 
589, 77 SE 504. : 

W. Va.—Daniels v. Gillespie, 65 W. 
Va. 366, 64 SE 254. 


v. Boddam, 


v. Houghtaling, 7 


see supra § 15. 

Enlargement of légal remedies see 
supra §§ 18-21. 

94. Bloomington v. Smith, 123 Ind. 
41, 23 NE 972, 18 AmSR 310; Doug- 
lass *v. Viele, 3. Sandf. Ch. (N._Y-.) 
439; Hesse v. Ledesma, 7 Porto Rico 
Fed. 520; Pomeroy Eq. Jur. (3d ed) 
§ 824; and cases passim. 

95. Malden vy. Merrill, 2 Atk. 8, 
26 Reprint 402. 


96. Ligon v. Rogers, 12 Ga. 281; 
Malden v. Menill, 2 Atk. 8, 26 Re- 
print 402. 


97. Whitton v. Russell, 1 Atk. 448, 
26 Reprint 285. 

la] Execution of will prevented. 
—If a testator is prevented by acci- 
dent from making a will in favor of 
a certain person, equity cannot re- 
lieve against the disappointment, as 
its jurisdiction does not extend to 
accidents which prevent voluntary 
dispositions of estates. Whitton v. 
Russell, 1 Atk. 448, 26 Reprint 285. 

98. U. 8.—U. S. v. Ames, 99 U. S. 
35, 25 L ed. 295; Alexandrea Marine 
Ins. Co. v. Hodgson, 7 Cranch 332, 3 
L. ed. 362; Sedam v. Williams, 21 F. 
Cas. No. 12,609, 4 McLean 51. 


N. Y.—Penny v. Martin, 4 Johns. 
Ch. 566; Williams v. Craig, 2 Edw. 
297. 


Porto Rico.—Hesse v. Ledesma, 7 
Porto Rico Fed. 520. 

R. I1.—Upham v. Hamill, 11 R. I. 
565, 23 AmR 525. 

S. C.—Montgomery v. Scott, 9 S. C. 
20, 30 AmR 1. 

Vt.—Barnet v. Passumpsic Turnp. 
Co; 1b) WV teancoike 

Eng.—Ex p. Greenway, 6 Ves. Jr. 
812, 31 Reprint 1321. 

[a] Bond destroyed by obligee.— 
Equity -will not grant relief to an 
obligee in a bond who has destroyed 
or suppressed the same. Davis v. 
Davis, 41 N. C. 418. 

99. Hesse y. Ledesma, 7 Porto Ri- 
co Fed. 520. 

1. Stewart v. Stokes, 33 Ala. 494, 
73 AmD 429; Jones v. Woodhull, 1 
Root (Conn.) 298. 

{a] Extent of relief against death 
of party.—(1) Equity can do no 
more than to adopt such an arrange- 
ment as would have been made by 
the parties had the contingency been 
foreseen. Case y.' Barrett, 4 Paige 
(N. Y.) 148. (2) “If however the 
parties have deliberately agreed on 
an instrument to effect their inten- 
tion, which meets the views of both, 
it becomes incorporated into their 
agreement, and if not founded in 
mistake in fact, and is executed in 
strict conformity with itself, equity 
will not decree another security, or 
act as if it had been agreed on or 
executed. 


It will compel the execu-- 


will not make them for parties, or 
decree the execution of any other 
instrument than the one agreed on. 
The death of the party who was to 
execute the instrument which was to 
give efficacy to the agreement, 
though it frustrates the intention of 
the parties by an event not pro- 
vided for, does not alter the case.” 
Tilghman v. Tilghman, 23 KF. Cas. 
No. 14,045, Baldw. 464, 490. 

Effect of death on contracts see 
Contracts § 719. 

2. See infra § 59. 

3. See infra § 56. 

4. See infra § 55 et seq. 

5 Lott v, Kaiser, 61 Tex. 665. 

6. See cases infra this note. See 

infra §§ 56-61. 

[a] Overpayments by personal 
representative.—If an executor or 
administrator pays debts, legacies, or 
distributive shares upon the supposi- 
tion that the assets are adequate to 
meet all demands, and it turns out 
that they are inadequate, he may ob- 
tain relief in equity, as otherwise he 
would innocently suffer from what 
the law regards as an accident. State 
v. Innes, 137 Mo. A. 420, 118 SW 1168; 
Johnson v. Johnson, 3 B. & P. 162, 
127 Reprint 89; Edwards v. Freeman, 
2 P. Wms. 4385, 24 Reprint 803, 2 
ERC 4385. And see generally Execu- 
ar0i and Administrators [18 Cye 

{b] Omission ‘of indorsement.— 
Where, upon the transfer of a bill of 
exchange or promissory note, an in- 
dorsement thereof is intended, but is 
accidentally omitted, the transferor, 
or in the event of his death his ex- 
ecutor or administrator, may be com- 
pelled in equity to make the indorse- 
ment. Watkins v. Maule, 2 J. & W. 
237, 37 Reprint 618. 

{c] Apprenticeship, bankruptcy of 
master.— Where a minor is bound 
out as apprentice, and a large pre- 
mium is paid to the master who be- 
comes bankrupt in the course of the 
apprenticeship, equity will interpose 
and apportion the premium upon the 
ground of the failure of the contract 
by reason of accident. Hale vy. Webb, 
2 Bro. Ch. 78, 29 Reprint 44; 1 Story 
Eq. Jur. (13th ed) p 99. 

{d] Annuity secured by public 
stock.—Where an annuity is directed 
by a will to be secured by public 
stock, and an investment therein is 
made, sufficient at the time, but sub- 
sequently rendered insufficient by an 
act of parliament in reference to the 
stock, equity will decree the defi- 
ciency to be made up by the residu- 
ary legatees, on the ground of acci- 


dent. Davies v. Wattier, 1 Sim. & 
St. 468, 1 EngCH 463, 57 Reprint 
184; May v. Bennett, 1 Russ. 370, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 


t 


§§ 56-58] 


lost or destroyed.” 


to dispense with such profert.§ 


properly assumed.}° 
jurisdiction.11 


46 EngCh 330, 38 Reprint 144; 1 
Story Eq. Jur. (13th ed) p 100. 

[e] An assessment for benefits 
levied against land pending a trans- 


| fer of title is not an accident enti- 


|eil R. 
| 589, 77 SE 504. 


Yates v. Stuart, 


tling the vendor to relief in equity. 
Gotthelf v. Stranahan, 19 NYS 161 
[mod on other grounds 138 N. Y. 345, 
34 NE 286]. 

7. Ind.—Bloomington v. Smith, 123 
Ind. 41, 23 NE 972, 18 AmSR 310. 


Mass.—Campbell v. Sheldon, 13 
Pick. '8: 

Mo.—Bohart v. Chamberlain, 99 
Mo. 622, 13 SW 85. 

N. H.—Lawrence vy. Lawrence, 42 


IN. EF, 109: 

N. J.—Hoagland v. Supreme Coun- 
paar LOT Nei Lud “GOs OLN (982. 
Va.—Kabler v Spencer, 114 Va. 


W. Va.—Clark v. Nickell, 73 W. Va. 
69, 79 SE 1020, AnnCas1917A 1286; 
39 W. Va. 124, 19 
SE 423; Hall v. Wilkinson, 35 W. 
Va. 167, 12 SE 1118; Lyttle v. Cozad, 
21 W. Va. 183; Hickman vy. Painter, 
11 W. Va. 386. 

Eng.—Skip v. Huey, 3 Atk. 91, 26 
Reprint 855; Atkinson y. Leonard, 
3 Bro. Ch. 218, 29 Reprint 499; East 
India Co. v. Boddam, 9 Ves. Jr. 464, 
32 Reprint 682; Kemp v. Pryor, 7 
Ves. Jr. 237, 32 Reprint 96; Bromley 
v. Holland, 7 Ves. Jr. 3, 32 Reprint 2. 

See also Lost Instruments [25 Cyc 


1609]. 
[a] A bill in equity lies: (1) To 
sompel the reéxecution of a deed 


which has been destroyed. Boyes v. 
Ramsden, 34 Or. 253, 55 P 538; Kent 
v. St. Michael’s Church, 136 N. Y. 
10, 22 NE 704, 32 AmSR 693, 18 LRA 


Dodero ee. Patt peli SNPYIS! "946 ]. C2) 
To establish a lost deed. Sim- 
mons Creek Coal Co. v. Doran, 


Mee Ue thi.) be SCE 239,35" Ta. ed: 
1063. (3) To establish an unrecord- 
ed deed destroyed by the grantor. 
Wallace v. Wallace, 63 Mich. 326, 29 
NW 841; Allen v. Waldo, 47 Mich. 
516, 11 NW 366. (4) An attorney, 
holding a note for collection, with 
the consent of the maker transferred 
it to a third person in payment of 
his own debt. It was held that a 
suit in equity would lie to recover 
the amount from the maker, the 
ground being the necessity of pro- 
ducing the note in a suit at law. 
Craig v. Ely, 5 Stew. & P. (Ala.) 354. 

[b] A loss by theft is a loss by 
accident within the rule. Mobile 
eounty. v. Sands, 127 Ala. 493, 29 S 
2 


8. Lyttle v. Cozad, 21 W. Va. 183. 

9. Campbell v. Sheldon, 13 Pick. 
(Mass.) 8; Kabler v. Spencer, 114 Va. 
589, 77 SE 504; Yates v. Stuart, 39 W. 
Va. 124, 19 SE 423; Hall v. Wilkin- 
son, 35 W. Va. 167, 12 SE 1118; Lyt- 
tle vy. Cozad, 21 W. Va. 183. 

10. Clark v. Nickell, 73 W. Va. 69, 


Originally this jurisdiction was 
assumed because the common-law courts furnished 
no redress in such a ease, as they required, in a 
declaration on a bond, profert of the bond, and no 
excuse in the declaration was regarded as sufficient 
This rule of the 
common law was afterward changed, and these 
courts assumed jurisdiction of such suits, but the 
jurisdiction of equity still continues.® 
sequent production of a lost obligation will not 
operate to defeat the equity jurisdiction when once 
Equity has no jurisdiction to 
supply or reéstablish the records of courts of law 
which have been destroyed by accident, since this 
power pertains to the court in which the record was 
made, and is a power inherent in courts of general 
: But equity may confirm a title ae- 
quired by virtue of a judicial sale, when the record 
of the decree and proceedings under which it was 
had are subsequently lost or destroyed,!2 and may 


EQUITY 


entertain a new 
final decree the 


[§ 57] 


The sub- 
[§ 58] 


rule is strictly 


79 SE 1020, AnnCas1917A 1286; Lyt- 
tle v. Cozad, 21 W. Va. 183. 

11. Keen vy. Jordan, 13 Fla. 327; 
Clingman v. Hopkie, 78 Ill. 152; 
Welch v. Smith, 65 Miss. 394, 4 S 340. 


12. Garrett v. Lynch, 45 Ala. 204. 

13. Sproles v. Powell, 10 Heisk. 
(Tenn.) 693. 

Tar VAric——A tkinss' viuy (Rison,eetZ} 
Ark. 138. 

Conn.—Crane v. Hanks, 1 Root 


468; Doty v. Whittlesey, 1 Root 310. 
que dante: vy. Carlton, 6 Gray 
390. 

N. Y.—Wheeler v. Connecticut Mut. 
Te Ins, “Co 82 9 Net Y¥27 5435938 & AmR 
584; Livingston v. Tompkins, 4 
Johns Ch. 415, 8 AmD 598. 

vVt.—Henry v. Tupper, 29 Vt. 358. 

W. Va.—Wheeling, ete, R. Co. v. 
Triadelphia, 58 W. Va. 487, 52 SE 
499, 4 LRANS 321. 

Eng.—Bargent v. Thomson, 4 Gif- 
fard 473, 66 Reprint 792; Rolfe v. 
Harris, 2 Price 207, 146 Reprint 71; 
Jones vy. Creswicke, 9 Sim. 304, 16 
EngCh 304, 59 Reprint 374; Hill v. 
Barclay, 18 Ves. Jr. 56, 34 Reprint 
238° Hiaton v. Lyon, 3' Ves. Jr. 690, 
30 Reprint 1223. 

[a] Accidental default of mort- 
gagor.—(1) When a mortgagor, with- 
out neglect or fault, is prevented by 
accident from paying an installment 
at the time specified in a decree of 
foreclosure, equity will afford re- 
lief, but on terms that he satisfy 
the equitable rights of the other 
party. Bostwick y. Stiles, 35 Conn. 
195; Kopper v. Dyer, 59 Vt. 477, 9 
A 4, 59 AmR 742: (2) Where the 
mortgagor was prevented by accident 
from reaching the place of the fore- 
closure sale until after the sale was 
completed, the court ordered a resale, 
but on terms. Adams vy. Haskell, 10 
Wis. 123. 

[b] Where a party failed to re- 
deem land in time because he was 
misled by the records of the court, 
stating a date subsequent to the 
proper one, it was held that he could 
not be thus deprived of his right 
of redemption, provided he tendered 
the proper amount within the requi- 
site time from the original entry, al- 
though the record was subsequently 
changed so as to show the proper 
date, he being ignorant of the alter- 
ation until too late. Alexander v. 
Bailey, 2 Lea (Tenn.) 636. 

15. See infra §§ 70-80. 

16. U. S.—Alexandria Marine Ins. 
Co. v. Hodgson, 7 Cranch 332, 3 L. 
ed. 362; L. Bucki, etc., Lumber Co. v. 
Atlantic Lumber Co., 116 Fed. 1, 53 
COAT ols: 

Ala.—Watt v. Cobb, 32 Ala. 530; 
Taliaferro v. Montgomery Branch 
Bank, 23 Ala. 755; Perrine v. Carlisle, 
19 Ala. 686: Powell v. Stewart, 17 
Ala. 719; Foster v. State Bank, 17 
Ala. 672; Stinnett v. Mobile Branch 
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suit where pending appeal from a 
records were destroyed and could 


not be supplied.1? 

(c) Forfeitures and Penalties. 
a penalty or a forfeiture has been incurred by rea- 
son of an accident, equity has jurisdiction on that 
ground to grant relief,‘* although relief against 
penalties and forfeitures has become a distinct 
ground of equity jurisdiction, without regard to the 
question of accident.!® 
(d) Judgments. 
ly proves it to be against good conscience to execute 
a judgment, and of which the injured party might 
have availed himself at law but was prevented 
from so doing by accident, without any fault or 
negligence on his part, will justify an ‘application 
to a court of equity, which will enjoin further 
action on the judgment, or set it aside so that a 
new trial may be had upon the merits.1* 


Where 


Any tact which clear- 


( But the 
apphed that the omission of the 


Bank, 9 Ala. 120; Lee v. Columbus 
Ins. Bank, 2 Ala. 21; French v. Gar- 
ner, 7 Port 549; McGrew v. Tom- 
beckbee Bank, 5 Port 547. 


lil. West Chicago St. R. Co. v. 
Stoltzenfeldt, 100 Ill. A. 142; Prus- 
sian Nat. Ins. Co. v. Chichocky, 94 


Ill. A. 168. 
Md.—Darling v. Baltimore, 51 Md. 


Mo.—Engler v. Knoblaugh, 131 Mo. 
A. 481, 110 SW 16. . 

N. H.—Craft v. Thompson, 51 N. 
H. 536; Robinson v Wheeler, 51 N. 
H. 384; Hibbard vy. Eastman, 47 N. 
H. 507, 92 AmD’ 467. 

N. J.—Herbert v. Herbert, 49 N. J. 
Eq. 70, 22 A 789 [aff 49 N. J. Eq. 565, 
25 A 366]; Cairo, etc, R. Co. v. Titus, 
20 Ne OS iq.) 61:02) [rev Vionsother 
grounds 28 N. J. Eq. 269]. 

N. Y.—New York, etc, R. Co. v. 
Haws, 56 N. Y. 175; Foster vy. Wood, 6 
Johns. Ch. 87; Lansing vy. Eddy, 1 
Johns, Ch. 49. 

Va.—Holland v. Trotter, 22 Gratt. 
(63 Va.) 136; Mason v. Nelson, 11 
Leigh (38 Va.) 227; Mosby v. Has- 
kins, 4 Hen. & M. (14 Va.) 427. 

W. Va.—Alford v. Moore, 15 W. 
Va. 597; Smith v. McLain, 11 W. Va. 
654; Shields v. McClung, 6 W. Va. 79. 

Wis.—Barber vy. Rukeyser, 39 Wis. 
590; Stowell v. Eldred, 26 Wis. 504. 

{a] Tllustrations of equitable re- 
lief against judgments.—(1) The 
failure of a clerk to set aside a 
judgment pro forma and enter a plea 
after direction so to do will be re- 
lieved against. Mayo v. Bentley, 4 
Call (8 Va.) 528. (2) Plaintiff ap- 
plied to a justice to appoint com- 
missioners to appraise damages 
caused by public improvements, un- 
der St. § 3360. The justice instituted 
proceedings, but after the ‘statutory 
time for commencing them had ex- 
pired dismissed them on the ground 
that he was disqualified to act. Equi- 
ty’ reassessed plaintiff's damages. 
Fairbank v. Rockingham, 73 Vt. 124, 
50 A 802. 

{b] Tllness of counsel.—Where the 
failure to defend the suit was due to 
the absence of the complainant’s 
counsel, occasioned by illness, and in 
consequence his property was sacri- 
ficed, equity interposed and set aside 


the sale. Brown v. Elliott, 17 N. J. 
Eq. 353. 
{[c] Appeal from probate of will. 


—A petition under Gen. St. c 38 § 5, 
for allowance of an appeal from the 
probate of a will, alleged that the 
petitioner was the niece and one of 
the heirs at law of testator; that by 
reason of “the accident” of resid- 
ing out of the state she did not hear 
of testator’s death, nor of the pro- 
bate of his will, until after the time 
for appeal. from the probate had 
elapsed, although notice of probate 
was duly published. On demurrer to 
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plaintiff to avail himself of the defense at law 
must have been unmixed with any negligence on the 
part of himself or his agents.** ahd 
[§ 59] (e) Powers.’ Equity assumes no juris- 
diction in the case of the nonexecution of a mere 
naked power, resulting from accident.1® But in the 
case of powers coupled with a trust which are re- 
quired to be executed by the trustee in favor of 
certain persons, if they fail of execution by acci- 
dent, equity will afford suitabie relief.2? In case 
of defective execution on account of accident, or 
in case of an agreement to execute, which is looked 
upon as a sort of defective execution, equity will, 
under some circumstances, interpose and decree a 
complete execution.?!. The defects that will be cor- 
rected are such as occur in matters of form, as, for 
example, the want of a signature, seal, witnesses, 
and the like, and not such as are of the essence of 
the power.?? ‘These principles apply only to powers 
created by private persons, and do not extend to 


EQUITY 


ae 


[§§ 8-62 


those created by statute; the defective execution of 
powers of this latter kind cannot be helped by 
courts of equity.?? _ 

[§ 60] (f£) Confusion of Boundaries. Accident 
is often the ground of jurisdiction in cases involving 
confusion of boundaries.** 

[§ 61] (g) Contracts. In matters of express 
contract, the fact that the party has been prevented 
by accident from discharging the obligations cre- 
ated, or that he has been without fault, or that he 
has been accidentally prevented from deriving the 
full benefit of the contract on his side, constitutes 
no ground for equitable interposition.?® An excep- 
tion to this rule is found in the case of contracts 
involving penalties and forfeitures.?® ; 

[§ 62] cc. Mistake—(1) Mistake of Fact—(a) 
In General. The jurisdiction of equity to relieve 
against the consequences of a mistake of fact has 
existed from an early period and is thoroughly es- 
tablished,?* in some states being expressly conferred 


ee Oe eS ee 
: ad ¢ No 


the petition it was held that there 
was no accident within the meaning 
of the statute, and the petition could 
not be maintained. Burbeck v. Lit- 
tle; 50 Vite (713: 

Equitable relief against judgments 
generally see Judgments [23 Cyc 976 
et seq]. 

17. Thomason v. Fannin, 54 Ga. 
361; Pollock v. Gilbert, 16 Ga. 398, 
60 AmD 732; Richinond Enquirer Co. 
v. Robinson, 24 Gratt. (65 Va.) 548; 


Beem v. Rucker, 10-Gratt. (51 Va.) 
18. Powers generally see Powers 


[31 Cye 1148]; Wills [40 Cyc 1820]. 

19. U. S.—Fontain v. Ravenel, 17 
How. 369, 15 L. ed. 80; American 
Freehold Land-Mortg. Co. v.’ Walker, 
31 Fed. 103. 

Ala.—Mitchell v. Denson, 29 Ala. 
327, 65 AmD 403. 

Fla.—Lines v. Darden, 5 Fla. 51. 

Iowa.—Wilkinson y. Getty, 13 Iowa 
157, 81 AmD 428. 

Md.—Howard vy. Carpenter, 11 Md. 


259. 
15 N. 


N. H.—Johnson vy. Cushing, 
H. 298, 41 AmD 694. 
N. J.—Lippincott v. Stokes, 6 N. J. 


Eq. 122. 

N. C.—Harrison y. Battle, 21 N. C. 
213% 

Eng.—Crossling v. Crossling, 2 Cox 
Ch. 396, 30 Reprint 183; Tollet v. 
Tollet, 2 P. Wms. 489, 24 Reprint 


828; Coventry v. Coventry, 2 P. Wms. 
222, 24 Reprint 707; Holmes v. Cog- 
hill, 12 Ves. Jr. 206, 33 Reprint 79; 
Brown v. Higgs, 8 Ves. Jr. 561, 32 
Reprint 473; Bull v. Vardy, 1 Ves. 
Jr. 270, 30 Reprint 338. 

20. Gibbs v. Marsh, 2 Metc. (Mass.) 
243; Harding v. Glyn, 1 Atk. 469, 26 
Reprint 299; Brown v. Higgs, 8 Vese 
Jr. 561, 32 Reprint 473. And _ see 
cases supra note 19. See also Pow- 
ers [381 Cyc 1095]. 


/ 21. See cases this section passim. 
22. American Freehold Land- 
Mortg. Co. v. Walker, 31 Fed. 103; 


Freeman v. Eacho, 79 Va. 438; Morse 
v. Martin, 34 Beav. 500, 55 Reprint 
728; Tollet v. Tollet, 2 P. Wms. 489, 
24 Reprint 828. See also Powers [31 
Cye 1144 text and note 67]. 

23. McBryde v. Wilkinson, 29 Ala. 
662; Smith v. Bowes, 88 Md. 463; 
Darlington v. Pulteney, Cowp. 260, 98 
Reprint 1075. 

24. Beatty v. Dixon, 56 Cal. 619; 
Wetherbee v. Dunn, 36 Cal. 249. See 
Boundaries §§ 281, 284. 

[a] In case of a rent charge 
where, on account of such confusion, 
the remedy by distress therefor is 


defeated, equity will grant relief. 
Leeds v. Powell, 1 Ves. 171, 27 Re- 
print 963. 

25. Md—Brewer v. Herbert, 30 


Md. 301,96 AmD 582. _ , 


Bott, 6 Mass. 63. 
Constz..1 Co. Vv. 
90 Miss. 16, 


Mass.—Fowler v. 
Miss.—Standard 
Brantley Granite Co., 

43 S 300. 

N. Y.—Wheeler v. Connecticut Mut. 
Ee tins: Go:, 82 IN. Yo 543, 3% Am (594 
{rev 16 Hun 317]; Gotthelf v. Stran- 
ahan, 19 NYS 161 [mod on other 
grounds 1388 N. Y. 345, 34 NE 286]; 
Hallett v. Wylie, 3 Johns. 44, 3 AmD 
457. 

Eng.—Proprietors Brecknock, etc., 
Canal Nav. Co. v. Pritchard, 6 T. R 
750, 101 Reprint 807; Bullock v. Dom- 
mitt, 6 T. R. 650, 101 Reprint 752. 

See also generally Contracts § 706. 

{a] The reason is this: the party 
was free to guard against such con- 
tingencies by his contract, and as he 
did not so guard against them, the 
law presumes an intentional general 
liability. 1 Story Eq. Jur. (13th ed) 


ers See supra §57; and infra §§ 
70-80. 

27. U. S.—Zartman v. Waterloo 
First Nat. Bank, 216 U. S. 134, 30 SCt 
368, 54 L. ed. 418; Simmons Creek 
Coal Co. v. Doran, 142 U. S. 417, 12 
SCt 239, 85 L. ed. 1063; Hearne v. 
New England Mut. Marine Ins. Co 


20 Wall. 488, 22 L. ed. 395; Sloss 
Iron, etc., Co. v. South Carolina, 
etc, R. Co., 162 Fed. 542; Oola- 


gah Coal Co v. McCaleb, 68 Fed. 86, 
15 CCA 270; Carter v. Treadwell, 5 
F. Cas. No. 2,480, 3 Story 25; Dunlap 
v. Stetson, 8 F. Cas. No. 4,164, 4 
Mason 349. 

Ala.—Arnold v. Fowler, 44 Ala 
167; English vy. Lane, 1 Port. 328. 

Ark.—Simpson v. Montgomery, 25 
Ark. 365, 99 AmD 228. 

Conn.—Blakeman y. Blakeman, 39 
Conn. 320; Doty v. Judson, 2 Root 
427; Bundy v. Sabin, 2 Root 209; 
Cook v. Preston, 2 Root. 78; Parsons 
v. Hosmer, 2 Root 1, 1 AmD 58; 
Matson v. Parkhurst, 1 Root 404; 
Gay v. Adams, 1 Root 105. f 

Ga.—Keith v. Brewster, 114 Ga. 
176, 39 SE 850; Molyneaux vy. Collier, 
rhein 731; Wyche v, Greene, 26 Ga. 
415. 

Ill.—Moore v. Shook, 276 Ill. 47, 
114 NE 592; Hoops v. Mtzgerald, 204 
111.,,325,. 68 “NE: 430. Laff. 105) Tle A: 
5386)5 (Shafer we Davis, U3s— 11.7 395: 
De Grasse v. H. W. Gossard Co., 152 
TA SABb Ss 

Ind.—McCord v. Bright, 44 Ind. A. 
275, 87 NE 654; Remm v Landon, 43 
Ind. A. 91, 86 NE 973. 

Ind. T.—Hampton y. Mayes, 3 Ind. 
T. 65, 53 SW 4838. 

Iowa.—Weise v. Grove, 123 Iowa 
585, 99 NW 191; Mastelar v. Edgar- 
ton, 44 Iowa 495. 

Ky.—Norton Iron Works v. More- 
land, 113 SW 481; Watson v. Stuck- 
er, 5 Dana 581; Cincinnati Southern 


R. Co. v. Cummings, 6 KyL 442, 13 
Ky. Op. 126; Saloman v. Jones, 8 
Ky Opa tad. 

Me.—Monson v. Tripp, 81 Me. 24, 
16 A 327, 10 AmSR 235; Robinson vy. 
Sampson, 23 Me. 388. 

Md.—Watkins vy. Stockett, 6 Harr. 
& J. 435; Wesley v. Thomas, 6 Harr. 
& J. 24; Wood vy. Patterson, 4 Md. 
Ch....335. 

Mass.—Busiere vy. Reilly, 189 Mass. 
518, 75 NE 958. 

Mich.—Garlinghouse Vv. 
Walk. 440. 

Miss.—Brown v. Wesson, 114 Miss. 
216, 74 S 831; Selleck v. Macon Com- 
press, etc., Co., 72 Miss. 1019, 17 S 
603; Dunbar v. Newman, 46 Miss. 
231; Nabours v. Cocke, 24 Miss. 44; 
Simmons v. North, 11 Miss. 67; Har- 
rington v. Harrington, 3 Miss. 701. 

Mo.—State Sav. Trust Co. v. Spen- 
cer, (A.) 201 SW 967; Engel v. Pow- 
ell, 154 Mo. A. 233, 1834 SW 74; Peake 
v. Webb, 132 Mo. A. 601, 112 SW 13. 

N. H.—Leach vy. Noyes, 45 N. H. 
364; Kennard v. George, 44 N. H. 440. 

N. J.—Graham v. Berryman, 19 N. 
J. Eq. 29 [rev on other grounds 21 
N. J. Eq. 370]; Smith vy. Allen, 1 N- 
J. Hq. 43, 21-AmD 33. 

N. Y.—Champlin v Laytin, 18 
Wend 407, 31 AmD 382 [aff 6 Paige 
189 (aff 1 Edw. 467)]; Marvin v. 
Bennett, 8 Paige 312. 

N. C.—Newsom vy. Bufferlow, 16 N. 
Cy Sit9: 

Oh.—Roberts v. Elmore, 3 Oh. Dec. 
(Reprint) 208, 4 WklyLGaz 393. 

Pa.-—Gross v. Leber, 47 Pa. 520; 
Jenks v. Fritz, 7 Watts & S. 201, 42 
AmD 227; Brady v. Standard Loan 
Assoc., 14 WklyNC 419; In re Mutual 
Bldg., etc., Assoc., 33 PittsbLegJ 324. 

Porto Rico.—Ponea, etc., R. Co. v. 
Apeneen R. Co., 7 Porto Rico Fed. 

S. C.—Johnson v. Slawson, 8 S. C. 
Eq. 463. 

Tex.—Murray Co. v. Putnam, 61 
Tex.wCivs, Ajib1G) 130) (SWi6el. 

Vt.—McKenzie v. McKenzie, 52 Vt. 
271; Beardsley v. Knight, 10 Vt. 185, 
33 AmD 193. 

Va.—Tazewell Coal, ete, Co. v. 
Gillespie, 114 Va 141, 75 SE 1757; 
Massie v Heiskell, 80 Va 789. 

Wis.—Dunn v. Superior, 148 Wis. 
636,185 NW 145; Hurd. v. Hall, 12 
Wis. 112. 

Eng.—Bingham v. Bingham, 1 Ves. 
126, 27 Reprint 934; Mitford Ch. Pl. 


DEG. 

[a] “The theory of the law in 
dealing with mutual mistake is that 
in those cases the minds of the par- 
ties did not meet upon a given sub- 
ject-matter for the. reason that both 
were in error.” 
Fire Brick Co., 
119 SW 976. 


Dixon, 


Miller v. Missouri 
139, Mo. A. 25, 933; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


—§§ 62-63] 


by statute.2® Indeed, it is said that a court of 
equity should be liberal in giving relief from mis- 
takes of fact, when no one is put in a worse posi- 
tion by reason thereof.2® The jurisdiction exists 
notwithstanding a remedy may be had at law,?° and 
is as broad as in cases of fraud.*? The mistake 
against which equity will relieve must be one as to 
the present or past existence of a fact, and not as 
to something which is to occur in the future,®? al- 
though there are cases where relief has been granted 
in apparent violation of this rule,*? and the fact 
mistaken must be a material one,**+ and the mistake 
unintentional,*> and prejudicial.2¢ Where there is 
a mutual recognition of the uncertainty of a given 
fact there is no mistake however the fact may turn 
out to be, and no ground for equitable relief.27 The 
jurisdiction is exercised only in furtherance of 
justice,?® and the relief afforded must be fair and 
just to both parties, especially so in the absence 
of fraud or other inequitable conduct on the part 
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Relief will not be given against an equal or a su- 
perior equity, or when it will prejudice the rights 
of innocent third persons,*? or unless the parties 
can be placed in statu quo.#* The nature of the re- 
lef granted and the particular circumstances re- 
quiring it are matters belonging to the specific sub- 
ject involved.*4 

[§ 63] (b) Privity and Mutuality. The equity 
to relief against mistake is one existing between 
the parties to the contract or transaction affected 
by the mistake, and it will be enforced only as be- 
tween them or those in privity with them.‘> This 
relief is afforded not only against the original par- 
ties, but also against those claiming under them, as 
heirs, devisees, judgment creditors, or purchasers 
from them with notice of the facts.4¢ In granting 
relief on this ground, there is a distinction between 
the rescission and the reformation of a written in- 
strument.*7 In general, in order to warrant ref- 
ormation there must be a mutual mistake; a mis- 


of the party against whom the relief is sought.?? 


[b] Testamentary trusts. — (1) 
Equity may correct a mistake in the 
valuation of property apportioned to 
the trust estate, growing out of lat- 
ent defects requiring large expendi- 
tures for repairs, by charging the 
cost of the repairs to the executors 
and relieving the trust estate there- 
from. Stevens vy. Melcher, 152 N. Y. 
551, 46 NE 965 [aff 80 Hun 514, 39 
NYS 625]. (2) Where a trustee un- 
der a will improperly purchased a 
lease outstanding against trust real 
estate out of surplus income as to 
which the testator died intestate, 
thereby increasing the value of the 
trust estate, a court of equity had 
power to adjust the equities between 
the ‘surplus fund and the trust es- 
tate growing out of the purchase of 
the lease. In re Anderson, 211 N. Y. 
136, 105 NE 79. 

28. Tarbox v. Tarbox, 111 Me. 374, 
89 A 194. 

29. Coppage v. Equitable Guaran- 
PLOC AMCLC..y  COse, (Del). £02 t.AvmaT Soi 
Stoeckle v. Rosenheim, 10 Del. Ch. 
DIG 8,0) A, 1006. 

30. Fisher v. Trumbauer, 160 Iowa 
255, 1388 NW 528, 141 NW 419; Eustis 
Mfg. Co. v. Saco Brick Co., 198 Mass. 
212, 84 NE 449; Hull v. Watts, 95 
Va. 10, 27 SE 829; Daniels v. Gilles- 
pie, 65 W. Va. 366, 64 SE 254. 

31. Weise v. Grove, 123 Iowa 585, 
99 NW 191; Brown v. Wesson, 114 
Miss. 216, 74 S 831. 
(82. Parke v. Boston, 175 Mass. 
464, 56 NE 718; Southwick v. Mem- 
phis First Nat. Bank, 84 N. Y. 420, 
61 HowPr 164 [rev 20 Hun 349]. 

83. Miles v. Stevens, 3 Pa. 21, 45 
AmD 621 (where relief was granted 
against a purchase of lands, the con- 
tract being founded upon the expec- 
tation of both parties that the land 
would become the site of a great city 
through the construction of a canal 
by the state and of a harbor by the 
United States, and such improve- 
ments were not made). 

34. Ill.—Hoops v. Fitzgerald, 204 
. 325, 68 NE 4380 [aff 105 Ill. A. 
536]. 

Ind.—Beaver v. Trittipo, 24 Ind. 
41. 

Ky.—Duff v. Rose, 149 Ky. 482, 149 
SW 884; Eldridge v. Bromley, 6 Ky. 
Op. 746. : 

Miss.—Allen v. Luckett, 94 Miss. 
868, 48 S 186, 186 AmSR 605. 

N. Y.—kKessler v. Herklotz, 190 N. 
Y. 24, 82 NE 739; Southwick v. Mem- 
phis First Nat. Bank, 84 N. Y. 420. 

Okl.—Marshall vy. Homier, 13 Okl. 
264, 74 P 368. 

35. Duff v. Rose, 149 Ky. 482, 149 
SW 884. And see infra § 63. 

36. Hoops v. Fitzgerald, 204 Ill. 
325, 68 NE 430 [aff 105 Tll. A. 536]; 
Donaldson v. Abraham, 68 Wash. 208, 
122 P 1003; Canada Ins. Co. v. West- 


ern Assur. Co., 5 Ont. A. 244. 

37. Kinney v. Consolidated Vir- 
ginia Min. Co., 14 EF. Cas. No. 17,827, 
4 Sawy. 382; Delta County v. Gun- 
nison County, 17 Colo. 41, 28 P 475; 
Lies v. Stub, 6 Watts (Pa.) 48; Ash- 
com v. Smith, 2 Penr. & W. (Pa.) 211, 
21 AmD 487. 

38. Norton Iron Works vy. More- 
land, (Ky.) 113 SW 481; New Jersey 
pienklinite Co.'v., Ames, 12.N.. J. Eq. 

12. 
[a] Illustrations of relief denied. 
—(1) Equity will not order the re- 
moval of a house placed through mu- 
tual ignorance of the boundaries so 
as to encroach a little on plaintiff's 
land, where the damage caused by 
the removal would be grossly dispro- 
portionate to plaintiff’s injury. Hunt- 
OR Vee ©Carroll, G44 Nepidcy Oey oy Ande 
(2) A deed conveying in one part too 
much will not be reformed where in 
another part it conveys too little and 
the mistakes practically balance one 
another. Kinney v. Consolidated Vir- 
ginia Min, Co., 14 F. Cas. No. 7,827, 
4 Sawy. 382. 

{[b] Equity will not assist one 
party to gain an advantage from the 
mistake of another party, but will 
leave him to his remedies at law. 
Hensfiels v. Sherman, 81 Me. 365, 17 
A 300. 

39. Newton v. Tolles, 66 N. H. 
136, 19 A 1092, 49 AmSR 593, 9 LRA 
50; Tazewell Coal, etc., Co. v. Gil- 
lespie, 114 Va. 141, 75 SE 757. 

40. Tazewell Coal, etc., Co. v. Gil- 
lespie, 114 Va. 141, 75 SE 757. 

41. Kilpatrick v. Strozier, 67 Ga. 
247; Williams v. Allen, 17 Ga. 81; 
Young v. Coleman, 43 Mo. 179; State 
Sav. Trust Co. v. Spencer, (Mo. A.) 
201 SW 967; Smith v. Turrentine, 55 
N. <G.> 253; 

42. State Sav. Trust Co. v. Spen- 
cer, (Mo. A.) 201 SW 967. 

43. U. S.—Kinney v. Consolidated 


Virginia Min. Co., 14 EF. Cas. No. 
7,827, 4 Sawy. 382. 
Ind.—Gray v. Robinson, 90 Ind. 


527. 
Minn.—Benson v. Markoe, 37 Minn. 
30, 33 NW 38, 5 AmSR 816. 


Mo.—Cassidy v. Metcalf, 66 Mo. 
Lvl). 

N. J.—Barlow, v.. Jones, .(Ch.) 87 
A 649; Green v. Stone, 54 N. J. Eq. 


387, 34 A 1099, 55 AmSR 577. 
Pa.—Peters v. Florence, 38 Pa. 194. 
Tex.—Kesler v. Zimmerschitte, 1 

Tex. 50. P 
Wis.—Dunn v. Superior, 148 Wis. 

636, 185 NW 145. 
Man.—Crane v. Lavoie, 22 Man. 

330, 4 DomLR 175, 21 WestLR 313. 
44. See Accounts and Accounting 

§§ 337-341; Cancellation of Instru- 

ments §§ 17-21; Compromise and Set- 

tlement § 49; Contracts §§ 246-266; 

Deeds §§ 139-146; Judgments [23 Cyc 


take shared in by both parties.‘ 


But a court of 


1012]; Mortgages [27 Cyc 1119]; Re- 
formation of Instruments [34 Cyc 
908]; Sales [35 Cye 60]; Vendor and 
Purchaser [39 Cyc 1248]; Wills [40 
Cye 1143]. 

45. Smith v. Turrentine, 55 N. C. 
2pos Knighte Vv. Bunn; 42eNe WCaeis 
Anthony v. Granger, 22 R. I. 359, 47 
A 1091; Blumberg v. Mauer, 387 
Tex 2s 

46. Simpson vy. Montgomery, 25 
Ark. 365, 99 AmD 228. 

[a] Relief against defective con- 
veyance will be granted, even against 
a judgment creditor of the grantor 
purchasing at execution .sale, hig 
judgment. being junior to the at- 
tempted conveyance. Barr v. Hatch, 


3 Oh. 527. 
47. Green v. Stone, 54 N. J. Eq. 


387, 34 A. 1099, 55 AmSR 577. 

48. U. S.—Hearne v. New Eng- 
land Mut. Mar. Ins. Co., 20 Wall. 488, 
22 L. ed. 395; Moffett Co. v. Roches- 
ter, 82) Fed. 255, [aff.178 U.S. 373, 20 
SCt 957, 44 L. ed. 1108]. 

Ark.—Fleischer v. McGehee, 111 
Ark. 626, 168 SW 169; Frazer v. De- 
catur, State Bank, 101 Ark. 135, 141 
SW 941. 


pagel ae Jarnatt v. Cooper, 59 Cal. 
Ga.—Murray v. Sells, 53 Ga. 257. 
Ill.— National Union F. Ins. Co. v. 
John Spry Lumber Co., 235 Ill. 98, 
85 NE 256; Hoops v. Fitzgerald, 204 
Ill. 325, 68 NE 430. 


Ind.—Roszell v. Roszell, 109 Ind. 
354, 10 NE 114. 
Ky.—Duff v. Rose, 149 Ky. 482, 


149 ©W 884; Harmon vy. Thompson, 
119 Ky. 528, 84 SW 569, 27 KyL 181. 

Me.—Tarbox v. Tarbox, 111 Me. 
374, 89 A 194; Young v. McGown, 62 
Me. 56. ; 

Md.—Renshaw v. lLefferman, 51 
Md. 277; Dulany v. Rogers, 50 d. 
524; Groff v. Rohrer, 35 Md. 327. 

Mass.—Dzuris v. Pierce, 216 Mass. 
132, 103 NE 296; Loud v. Barnes, 154 
Mass. 344, 28 NE 271; Page v. Hig- 
egne: 150 Mass. 27, 22 NE 63, 5 LRA 
152. 

Mich.—Miles v. Shreve, 179 Mich. 
671, 146 NW 374; Ludington v. Ford, 
33 Mich. 123. 

Minn.—Vallentyne v. Immigration 
Land Co., 95 Minn. 195, 103 NW 1028, 
5 AnnCas 212; Benson v. Markoe, 37 
Minn. 30, 33 NW 38, 5 AmSR. 816. 

Mo.—Miller vy. St. Louis, ete, R. 
Co., 162 Mo. 424, 68 SW 85. 

N. J.—Sloss-Sheffield Steel, ete., 
Co., v. Attnal lu. Ins. Co. 74° N. J.> Ha. 
635, 70 A 380 [rev-on other grounds 
75 N. J. Eq. 545, 73 A 228]; Wirsch- 
ing v. Grand Lodge F. A. S., 67 N. J. 
Eq. 711, 56 A 713, 632A 1119, 3) Ann 
Cas 442; Green v. Stone, 54 N. J. Eq. 
SSG moe AS L099; Doe AIOE Old. le 
jAE Y.—Smith vy. Mackin, 4 Lans. 
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equity may rescind a contract for a mistake which 
a mistake on the part of one of the 

If the mistake is mutual, relief is 
given, although both parties are entirely innocent 


is unilateral; 
parties only. 49 


of any fault. 50 Tf the mistake 


party only, its consequences will be determined ac- 
cording as the other was or was not cognizant of, 


or responsible for, the mistake.>+ 


given because of the mistake of one party alone 
where it is induced by the conduct of the other 
party, or where the other seeks unconscionably to 
Thus equity will relieve a 
party to a contract who has been misled by the 
misrepresentations of the other, although such mis- 


take advantage of it.°? 


Oh.—Whitney v. Denton, 7 Oh. Dec. 
sHeurint) 547, 3 CincLBul 870. 


. I—Diman v. Providence, etc., 
ee OOm don civil. Los 
Tenn.—Harding v. Hgin, 2 Tenn. 


Ch: 39. 

Tex.—Abbott v. International Bldg., 
etc., Assoc., 86 Tex. 467, 25 SW 620; 
International L. Ins. Co. v. Stuart, 
(Civ. A.) 201 SW 1088; Finks v. Hol- 
lis, 38 Tex. Civ. A. 23, 85 SW 463. 


Dunlop, 86 Va. 346, 10 SE 239. 
Eng.—Fowler v. Fowler, 4 De G. 
& J. 250, 61 EngCh 196, 45 Reprint 


97. 

See Wright v. London Tee Ins. 
Co., 5 Ont. A. 218 [app dism 5 Can. 
S. C. 466]. 


And see Reformation of Instru- 
ments [34 Cyc 915]. 

[a] Reason for vule.—(1) “One of 
the parties to a contract can not 
have it reformed on account of mis- 
take which is not mutual, for to do 
so would be to enforce the reformed 
contract which the other party had 
not intended to make.” Frazer v. 
Decatur State Bank, 101 Ark. 135, 
140, 141 SW 941. (2) “If the court 
were to reform the writing to make 
it accord with the intent of one par- 
ty only to the agreement, who 
averred and proved that he signed 
it, as it was written, by mistake, 
when it exactly expressed the agree- 
ment as understood by the ‘other par- 
ty, the writing, when so altered, 
would be just as far from expressing 
the agreement of the parties as it 
was before; and the court would 
have been engaged in the singular 
office, for a court of equity, of doing 
right to one party, at the expense 
of a precisely equal wrong to the 
other.” Diman v. Providence, etc., 
R. Co., 5 R. I. 180, 185 [quot Green 
v. Stone, 54 N. J. Eq. 387, 398, 34 A 
1099, 55 AmSR 577]. 

[b] Municipal ordinance.—A court 
of equity has no right to interfere 
and reform an ordinance or declare 
it invalid on the ground of mutual 
mistake, Peo. v. Grand Trunk West- 
ern R; Co., 282 Tll, 292, 83 NE 839. 


49. U. S.—Hearne v. New Eng- 
land Mut. Mar. Ins. Co., 20 Wall. 
4390599.) 1,, ed. 690s Moffett! Cov. 


Rochester, 82 Fed. 255 [aff 178 U. S. 
373, 20 SCt 957, 44 L. ed. 1108]. 

Ark.—Fleischer v. McGehee, 111 
Ark. 626, 163 SW 169; Frazer v. De- 
eatur State Bank, 101 Ark. 1385, 141 
SW 941. 

Minn.—Benson v. Markoe, 37 Minn. 
30, 383 NW 38, 5 AmSR 816. 

Mo.—Goodin Mercantile Co. v. Or- 
gan, (A.) 186 SW 589; Miller v. Mis- 
souri Fire Brick Co., 139 Mo. A. 25, 
TOP SV Ouos 

N. J.—Wirsching v. Grand Lodge 
BA SEG7 Nee bg. mill; "b6MA W135 


63 A 1119, 8 AnnCas 442; Green v. 
Stone, 54 N. J. Kq. 387, 34° A 1099, 55 
AmSR 577. 

Tenn.—Harding v. Egin, 2 Tenn. 
Ch. 39 


B. C.—Hobbs v. Esquimalt, etc., R. 
Cons BCi 2285 
uIBee also Cancellation of Instru- 


EQUITY 


is that of one | fraud.°¢ 


Reliet may be 


relief.57 


ments § 18. 

“But a different question is pre- 
sented where one of the parties to a 
contract seeks to have it rescinded 
because of a mistake on his part, for 
that makes only a case of there be- 
ing no contract between the parties 
on account of the fact that there has 
not been a meeting of the minds of 
the contracting parties.” Frazer v. 
Decatur State Bank, 101 Ark. 135, 
141, 141 SW 941. 

50. Md.—Wood v. Patterson, 4 Md. 
Chesser 

Mass.—Dzuris y. Pierce, 216 Mass. 
132, 103 NE 296. 

N. J.—Titus vy. Phillips, 18 N. J. 
Hq. 541. 

N. Y.—Belknap v. Sealey, 14 N. Y. 
143, 67 AmD 120 [aff 9 N. Y. Super. 
570]; Knapp v. Fowler, 30 Hun 512 
(an action to rescind a conveyance 
cn the ground of mutual mistake as 
to the value of the consideration). 

Pa.—Miles v. Stevens, 3 Pa. 21, 45 
AimD 621. 
eae Va.—Crislip v. Cain, 19 W. Va. 

8 

{a] Rule applied.—(1) Where par- 
ties to a marine insurance policy mu- 
tually agree to cancel it in ignorance 
of the fact that the vessel insured 
has already been lost, the insured 
can recover on the policy. Duncan 
v. New York Mut. Ins. Co., 16 NYS 
846 [aff 61 N. Y. Super. 13, 18 NYS 
863]. (2) Courts of equity some- 
times give relief in cases of mutual 
mistakes unaccompanied by fraud, 
where the subject matter of a sale 
and purchase is so materially vari- 
ant from what the party supposed it 
to be that the substantial object of 
the sale and purchase entirely failed. 
Stevens v. Melcher, 152 N. Y. 551, 
gee). 965 [aff 80 Hun 514, 39 NYS 

[b] Necessity of demand.—Plain- 
tiff on discovering the mistake must 
before applying to equity request de- 
fendant to correct it or else he must 
show a sufficient reason for not do- 
ing so. Black v. Stone, 33 Ala. 327. 

51. Roszell vy. Roszell, 109 Ind. 
354, 10 NE 114. 

52. U. S.—Simmons Creek Coal 
Co: vv. Doran, W470, Ss. 417, 2 Set 
239, 35 L. ed. 1063; In re Northrup, 
152 Fed. 763, 772 [rev on _ other 
grounds 159 Fed. 686, 86 CCA 554 
quot Cyc]; Moffett Co. v. Rochester, 
82 Fed. 255 [aff 178 U. S. 373, 20 SCt 
957, 44 L. ed. 1108]. 

Ark.—Hubbert v. Fagen, 99 Ark. 
480, 486, 188 SW 1001 [quot Cyc]. 

Conn.—HEssex v. Day, 52 Conn. 483, 


LA. 620: 
Ga. 26 Ga, 415. 
Ill. Bergen v. Ebey, 88 Ill. 269. 
Ind.—Roszell v. Roszell, 109 Ind. 
354, 10 NE 114. 
Ky.—Brown v. Geiger, 3 KyL 239, 
11 Ky. Op. 240. 
N. J.—Sloss-Sheffield Steel, ete., 


Conv. Autna) ins: Con T4N. ded: 
poeus 70 A 380 [rev on other grounds 
75 N da Kq. 545, 73 A 228]. 
N. Y.—Bryce v. Lorillard F. Ins. 
Co., 55 N. Y. 240, 14 AmR 249. 
Tex.—Finks v. Hollis, 138 Tex. Civ. 


[§§ 63-64 


representations are not fraudulently made,>* cnd 
a fortiori where the misrepresentations,°* or sup- 
pression of facts,°> were fraudulent. 
such cases the basis of equity jurisdiction is really 
Where such circumstances do not exist, as 
where the opportunities for information have been 
on both sides equal, where there has been no con- 
cealment by one of facts which the other was en- 
titled to know and no misrepresentations, and where 
both have acted in good faith, there can be no 


But in all 


[§ 64] (c) Negligence of Party Seeking Relief. 
As a general rule a party will not be given relief 
against a mistake induced by his own culpable neg- 


A. 23, 85 SW 463. 

{a] Illustrations.—(1) The court 
refused to enforce the compromise 
of a judgment entered into by the 
creditor under an erroneous belief 
that the debtors were insolvent, 
there being no fraud or concealment. 
Molyneaux v. Collier, 30 Ga. 731. (2) 
Where an owner of land who had 
occupied an adjoining lot for twenty 
years, believing it to be his, agreed 
to surrender it after the commence- 
ment of an ejectment suit therefor, 
under the mistaken belief that the 
suit involved an unimportant dis- 
pute as to the boundary of the real 
owner’s contiguous property and the 
real owner was aware of such mis- 
taken belief, an action to rescind the 
agreement would lie. Smith vy. Mack- 
in} 4 ans!” GN2 svoj ad 

[b] Estoppel.—‘If it appears that 
the mistake was known to one of the 
parties, who, with knowledge of the 
ignorance of the other, nevertheless 
kept silent when he should have 
spoken, the party having knowledge 
will be estopped to defeat a refor- 
mation.” Roszell.v. Roszell, 109 Ina. 
354, 356, 10 NE 115. 

58. Belknap v. Sealey, 14 N. Y. 
5704 67 AmD 120 [aff 9 N. Y. Super. 

[a] Relief against innocent mis- 
representations illustrated. — When 
the agent of a prospective purchaser 
of a ship stated to the vendor’s bro- 
ker that the sale could not be effect- 


“ed unless the latter agreed to accept 


a certain sum in lieu of the commis- 
sions agreed to be paid by the ven- 
dor, and thereby induced the broker 
to agree to accept such sum, the 
agreement could not be enforced in 
an action by the broker for his com- 
missions, where it appeared that the 
statement was untrue, although in- 
nocently made. Dayton v. Ameri- 
can Steel Barge Co., 36 Misc. 223, 73 
NYS 316 [aff 76 App. Div. 454, ‘79 
NYS 1130 mem]. 

54. National Union F. Ins. Co. v. 
John Spry Lumber Co., 235 Ill. 98, 
85 NE 256; Hammond y. Pennock, 5 


Lans. (N. Y.) 358. See also infra 
§§ 82-90. 
[a] MNlustration.— An action to 


rescind a contract to exchange land 
and personal property for other land, 
and the conveyances executed in pur- 
suance of such contract, will lie on 
the ground of fraudulent represen- 
tations as to the character and situ- 


ation of defendant’s lands. Ham- 
mene v. Pennock, 5 Lans. (N. Y.) 
8. 
55. International ©. Ins. Co. wv. 


Stuart, (Tex. Civ. A.) 201 SW ‘1088. 
56. Hubbert v. Fagan, 99 Ark. 
480, 188 SW 1001, 1002 [quot Cyc]. 
Fraud as basis of equity jurisdic- 
tion see infra §§ 82-91. 
57. Ind.—Beaver v. 24 
Ind. 41. 
ge ee ee v. Harger, 48 Iowa 
Md.—Groff v. Rohrer, 35 Md. 327; 
Wood v. Patterson, 4 Md. Ch. 335. 
One) .—Roche v. Osborne, (Ch.) 69 


Trittipo, 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


=. 


~ 235 Ill. 98, 85 NE 256; Gordon v. Bell, 


§ 64] 


ligence,°® as against one who was free from fault,5® 
as where he has failed to avail himself of means 


of knowledge of the facts,®° or 
failed to make inquiry.®! 
where others may be prejudically 


this rule is not inflexible and in many eases relief 
may be granted although the mistake was not un- 


N. Y.—Moore v. Des Arts, 1 N. Y.! 
359 [aff 2 Barb. Ch. 636]. ; 

Vt.—Newton v. Bennett, 38 Vt. 131. 

.58. U. S.—Great Western Mfg. 
Co. v. Adams, 176 Fed. 325, 99 CCA 
615; Peo. v. Hoopes, 84 Fed. 927. 
gh UE Ree ipel oa ve Stewart, 31 Ala: 
Cal.—Belt v. Mehen, 2 Cal. 159, 56 
AmD 329. 

Conn.—Foot v. Foot, 1 Root 308. 

Del.—Ross v. Singleton, 1 Del. Ch. 
149, 12 AmD 86. 

D. C.—U. S. Trust Co. v. David, 36 
App. 549. 

Ga.—Marshall v. Means, 12 Ga, 61, 
56 AmD 444. 

Ida.—Panhandle Lumber Co. , v. 
Rancour, 24 Ida. 603, 135 P 558. 

Ill.—Hutchinson .v. Bambas, 249 
Ill. 624, 94 NE 987; National Union 
F. Ins. Co. v. John Spry Lumber Co., 


138 Ill. A. 8; Benting v.’Bell, 137 Ill. 
A. 600. 
Ind.—Toops v. Snyder, 70 Ind. 554. 


Iowa.—Kent v. Bailey, 181 Iowa 
489, 164 NW 852. 
Ky.—Duff v. Rose, 149 Ky. 482, 


149 SW 884; Brown v. Geiger, 3 KyL 
239, 11 Ky. Op. 246. 

Me.—Bibber v. Carville, 101 Me. 
59, 63 A 303, 115 AmSR 303. 

Md.—Wood v. Patterson, 4 Md. Ch. 
335. 

Mass.—Dzuris v. Pierce, 216 Mass. 
132, 103 NE 296; Jackson v. Olney, 
140 Mass. 195, 4 NE 225. 

Mich.—Maclem y. Bacon, 57 Mich. 
334, 24 NW 91. 

Minn.—Vallentyne v. Immigration 


Land Co., 95 Minn. 195, 103 NW 
1028, 5 AnnCas 212. 
Mo.—Miller v. St. Louis, ete, R. 


Co., 162 Mo. 424, 63 SW 85; Brown 
v. Fagan, 71 Mo. 563. 

Nebr.—Farrell v. Bouck, 60 Nebr. 
771, 84 NW 260, 61 Nebr. 874, 86 NW 
907. 

N. J.—Institute Bldg., ete., Assoc. 
v. Edwards, 81 N. J. Eq. 359, 364, 86 
A 962 [cit Cyc]; Seeley v. Bacon, 
(Ch.) 34 A 139; Pennsylvania, etc., R. 
Co. v- Trimmer, (Ch.) 31 A 310; Voor- 
his v. Murphy, 26 N. J. Haq. 434; 
Haggerty v. McCanna, 25 N. J. Ea. 
48 


N. Y.—Stettheimer v. Killip, 75 N. 
Y. 282. 
Okl.—Marshall v. Homier, 13 Okl. 


Pa.—Felin v. Futcher, 51 Pa. Su- 
per. 233; In re Mutual Bldg., etc., As- 
soc., 16 PittsbLegJNS 324. 

R. I.—Rhode Island Exch. Bank v. 
Hawkins, 6 R. I. 198. 

Ss. D.—Home Inv. Co. v. Clarson, 
21S. D. 72, 76, 109 NW 507 [cit Cyc]. 

Tex.—Robertson v. Smith, 11 Tex. 
211, 60 AmD 234. 

Va.—Solenberger v. Strickler, 110 
Va. 273, 65 SE 566; Persinger v. 
Chapman, 93 Va. 349, 25 SE 5. 

Deeg vec lauys fy Abraham, 68 
Wash. 208, 122. P i 

w. eg ae v. Ferrell, 53 W. 
Va. 515, 44 SE 187. 

59. Pettes v. Whitehall Bank, 17 
Vt. 435. 

[a] Gonsequences of tort.—One 
will not be relieved against the con- 
sequences of a tort committed as the 
result of a mistake, against one who 
was free from fault. Pettes v. 
Whitehall Bank, 17 Vt. 435. 

60. U. S.—Montgomery v. Charles- 
ton, 99 Fed. 825, 40 CCA 108, 48 LRA 
503; Kinney vy. Consolidated Virginia 


264, 74 P 368. 


Min. Co., 14 F. Cas. No. 7,827, 4 Sawy. 
382. 
Ga.—Keith v. Brewster, 114. Ga. 


176, 39 SE 850. 


Hspecially is this so 


EQUITY 


has negligently 


affected.62 But 


Ill.—National Union F. Ins. Co. v. 
John Spry. Lumber Co., 235 Ill. 98, 
85 NE 256; Roberts v. Hughes, 81 Ill. 
130, 25 AmR. 270. 

Ky.—Eldridge vy. Bromley, 6 Ky. 
Op. 746. 

Py camp v. Patterson, 4 Md. Ch. 

Nebr.—Farrell v. Bouck, 72 Nebr. 
875, 101 NW 1018. 

N. J.—Graham y. Berryman, 19 N. 
J. Eq. 29 [rev on other grounds 21 
INS de oOlls 

N. Y.—Stettheimer v. Killip, 75 N. 
Y. 282. 
mes C.—Capehart v. Mhoon, 58 N. C. 

Va.—Solenberger y. Strickler, 110 
Va. 273, 65 SE 566; Persinger v. 
Chapman, 93 Va. 349, 25 SE 5. 

B. C.—Sea v. McLean, 1 B. C. Pt. 
LT 67. 

[a] “The principle is thus stated 
(1) by Lord Campbell in Duke of 
Beaufort v. Neeld, 12 Cl. & F. 248: 
‘No case can be found in which a 
court of equity has been successfully 
asked to interfere in favor of a man 
who willfully was ignorant of what 
he ought to know; or where a man 
who, without exercising that dili- 
gence which the law would expect of 
a reasonable and careful person, com- 
mitted a mistake in consequence of 
which the proceeding in court has 
arisen and it has been repeatedly de- 
cided that equity will not relieve 
against mistake where the party 
complaining had within his reach the 
true state of facts.’” Felin v. Futch- 
er, 51 Pa. Super, 233, 239. (2) “When 
a party has acted in ignorance of 
facts merely, courts of equity will 
never afford relief when actual 
knowledge could have been obtained 
by the exercise of due diligence and 
inquiry.” McDaniels v. Rutland 
Bank, 29 Vt. 230, 238, 70 AmD 406 
[quot Bibber v. Carville, 101 Me. 59, 
62, 63 A 308,115 AmSR 3038]. 

{b] Rule applied.—This reason 
has been given for refusing to give 
relief against a partner after judg- 
ment against the other partner alone, 
ignorance of the partnership being 
due to a failure to investigate. Pen- 
ny v. Martin, 4°’ Johns. Ch. (N. Y.) 
566; U. S. v. Ames, 24 F. Cas. No. 
14,440 [aff 99 UW. .S. -35,° 25 Le ed. 
295). 
{c] Failure to read paper before 
execution.—(1) The general rule is 
that a mistake will not be relieved 
against if it is the result of the par- 
ty’s own negligence, as for instance, 
where he has not taken the trouble 
to read, or to have read to him, the 
paper he was executing. Felin_ v. 
Futcher, 51 Pa. Super. 233. (2) Mere 
neglect or omission to read or know 
the contents of a written instrument 
before execution is not necessarily a 
bar to cancellation thereof. Relief 
in such case is proper if the instru- 
ment, through mistake, fails to ac- 
complish the purpose intended. Tay- 
lor v. Godfrey, 62 W. Va. 677, 59 SH 
631. (3) “Where the parties in- 
trust the duty of formulating a writ- 
ing embodying their agreement to 
an attorney or scrivener, and_ he, 
by his own mistake or fraud, embod- 
jes in it stipulations and conditions 
other than those agreed upon, the 
party against whom it is sought to 
be enforced may have it reformed, 
though it was signed by him and de- 
livered to the other party, without 
reading.” Parchen v. Chessman, 49 
Mont. 326, 339, 142 P 631, 146 P 469, 

nnCasi916A 681. 
aL Bibber v. Carville, 101 Me. 59, 


[21 Ox) 189 


mixed with some element of negligence,®* particu- 
larly where the other party has been in no way 
prejndiced;°* and it has been held that relief will 
be refused on the ground of negligence only where, 
under the circumstances, the party was under a duty 
to make inquiry which, if made, would have obviated 
the mistake,*® or when it was as much his duty as 


63 A 303, 115 AmSR 303; Farrell v. 
Bouck, 72 Nebr. 875, 101 NW 1018 
[foll Farrell v. Bouck, 60 Nebr. rial 
84 NW 260]; Graham v. Berryman, 
19 N. J. Eq. 29 [rev on other grounds 
ZA ING ds DOs 8 (Os 

62. Kent v. Bailey, 181 Iowa 489, 
164 NW 852; Felin v. Futcher, 51 Pa. 
Super. 233; Home Inv. Co. vy. Clar- 
son, 21 S. D. 72, 109 NW 507. 

63. Ala.—Kinney v. Ensminger, 87 
Alas 840; 16 eS t2e 

Ida.—Panhandle Lumber Co. vy. 
Rancour, 24 Ida. 603, 135 P 558. 

Ill.— Hutchinson v. Bambas, 249 Ill. 
624, 94 NE 987. 

Kan.—Bush v. Bush, 33 Kan. 556, 
6° PP 794. 

N. J.—Institute Bldg., etc., Assoc. 
v. Edwards, 81 N. J. Eq. 359, 86 A 
962; Collignon y. Collignon, 52 N. J. 
Eq. 516, 28 A 794. 

W. Va.—Taylor v. Godfrey, 62 W. 
Via Gils <9" SH Gols 

{a] Mistake ag involving negli- 
gence.—(1) “The term ‘mistake’ in- 
volves the conception that he to 
whom the fault expressed by it is 
imputed has been guilty of some de- 
gree of negligence which may or may 
not be excusable when viewed in the 
light of the circumstances of the 
particular case.” Parchen v. Chess- 
man, 49 Mont. 326,, 339, 142 P 631, 
146 P 469, AnnCasi1916A 681 [quot 
Brundy v. Canby, 50 Mont. 454, 472, 
148° P 81515 (2) “It Ws! indeed) dims 
cult to conceive of any form of equi- 
table relief from mistakes where 
some degree of negligence of the par- 
ty seeking relief is not involved.” 
Institute Bldg., ete., Assoc. v. Ed- 
bile SENET ey Hd. O59 36 tees OMAS 

[b] Relaxation of rule illustrated. 
—Cancellation of a mortgage befor? 
satisfaction of the debt was set aside 
without requiring a showing of dili- 
gence from the creditor, who was 
aged and infirm. Banta y. Vreeland, 
15 N. J. Eq. 103, 82 AmD 269. 

64. Ala.—Kinney v. Ensminger, 87 
Ala. 340, 6 S 72. 

Ill.—Hoops v. Fitzgerald, 204 Ill. 
325, 68 NE 430 [aff 105 Ill. A. 536]. 

Iowa.—Kent v. Bailey, 181 Iowa 
489, 164 NW 852. 

N. H.—Newton v. Tolles, 66 N. H. 
soe 19 A 1092, 49 AmSR 593, 9 LRA 


N. J.—Institute Bldg., ete., Assoc. 
v. Edwards, 81 N. J. Eq. 359, 367, 86 
ang Seeley v. Bacon, (Ch.) 34 A 

Wash.—Donaldson v. Abraham, 68 
Wash. 208, 122 P 1003. 

W. Va.—Taylor v. Godfrey, 62 W. 
Va. 677, 59 SE 681. 

Eng.—Bell v. Gardner, 4 M. & G. 
11, 43 ECL 16, 134 Reprint 5; Kelly 
be Solari, 9 M. & W. 54, 152 Reprint 


“Unless negligence, when consid- 
ered by a court of equity as a bar 
to equitable relief. is to be measured 
in the ascertainment of its inherent 
quality and force by its effect upon 
the interests of others, there would 
seem to be in this branch of equity 
jurisprudence a_ radical departure 
from the rules which have heretofore 
controlled both courts of law and 
equity in the administration of reme- 
dial justice.” Institute Bldg, etc., 
Assoc. v. Edwards, supra. 

65. Snyder v. Ives, 42 Iowa 157. 

“Mere failure to avail one’s self of 
the ‘means of knowledge’ does not 
bar relief from mistake, provided 
there is no ‘neglect of a legal duty.’ ” 
Benesh v. Travelers’ Ins. Co., 14 N. 
D. 39, 45, 103 NW 405. 


90... [21-Cy Jz] 
that of the other party to know the facts.°° Where 
the circumstances justify or require the reposing of 
confidence in the other party, failure to make in- 
quiry is not negligence.*? 
which will prevent relief is stated in varying terms, 
and depends largely upon the circumstances of the 
case.°8 The rule has never been applied with the 
same strictness and severity to mistakes in descrip- 
tion as it has been applied to other mistakes of 
substance.°® Where the act done by mistake is 
one calculated to induce others to take a line of 
conduct which will put them to loss if the mistake 
is corrected, it ought to be clear that the party 
asking for relief has been led into the mistake in 
spite of the employment of the highest degree of 
vigilanee.*® But where no one is injured by the mis- 
take other than the party himself, and no one has 
changed his position in consequence of what has 
been done and of the mistake, relief may be grant- 


EQUITY 


The degree of negligence © 


a ik 
[§§ 64-67 


ed even though a high degree of care has not been 
exercised.71_ Even gross negligence has been held 
insufficient to prevent relief for a unilateral mistake 
made with the knowledge of the other party.’” 

[§ 65] (d) Defensive Use of Mistake. A de- 
fendant may set up mistake in a contract or trans- 
action defensively, to rebut an equity apparently 
arising from such contract or transaction.”* 

[§ 66] ° (e) Ratification. One may preclude 
himself from-obtaining relief by ratifying the mis- 
take,7* as by availing himself of his legal rights 
under an instrument after the discovery of a mis- 
take affecting it.7® 

[§ 67] (f) Evidence of Mistake. To justify 
the granting of relief in equity upon the ground 
of mistake the proof of mistake must be clear, satis- 
factory, and convincing,’® and sometimes eyen 
stronger phrases are used to describe the required 
quality of the evidence,’7 as, for instance, the 


66. Graham vy. Berryman, 19 N. J. 
Eq. 29 [rev on other grounds 21 N. 
Jp HQ 87.01). 

67. Keith v. Brewster, 114 Ga. 
176, 39 SE 850; Newton vy. Tolles, 66 
N. H. 136, 19 A 1092, 49 AmSR 593, 9 
LRA 50; Graham v. Berryman, 19 N. 
J. Eq. 29 [rev on other grounds 21 
ING ode) dnd. 13:70]. 
eg Ala.—Trippe v. Trippe, 29 Ala. 

ie 

Ga.—Keith v. Brewster, 114 Ga. 
Ae 39 SE 850; Lamb y. Harris, 8 Ga. 

Ill.—Barker vy. Fitzgerald, 105 Il. 
A. 536. 

Iowa.—Kent v. Bailey, 
489, 164 NW 852. 


181 Iowa 


Md.—Kearney v. Sascer, 37 Md. 
264; Wood vy. Patterson, 4 Md. Ch. 
335. 


Mich.—Campau _ v. 
Mich. 27, 100 AmD 1338. 

Mo.—Brown v. Fagan, 71 Mo. 563; 
Picot v. Page, 26 Mo. 398: Schaffner 
v. Schilling, 6 Mo. A. 42. 

N. J.—Seeley v. Bacon, (Ch.) 34 A 
139; Graham y. Berryman, 19 N. J 
Bq. 29 [rev on other grounds 21 N. 
ALO BBW ANI Is 

N. Y.—Thomas y. Bartow, 48 N. Y. 


Godfrey, 18 


193; Kelly v. Connecticut Mut. L. 
ate Co., 27 App. Div. 336, 50 NYS 


“SR C.—Capehart v. Mhoon, 58 N. C. 
8. : 

R. I.—Atlantic F. & M. Ins. Co. v. 
Wilson, 5°R. 1.479. 
ses C.—Porter v. Cain, 16 S. C. Hq. 

S. D.—Home Inv. Co. v. Clarson, 21 
S. Db. 72, /76, 109 NW 507" [eit Cyc]. 

Tex.—Robertson vy. Smith, 11 Tex. 
211, 60 AmD 234. 

Vt.—Francis v. Parks, 55 Vt. 80. 

Va.—Solenberger y. Strickler, 110 
Va. 273, 65 SE 566. 

Wash.—Donaldson vy. Abraham, 68 
Wash. 208, 122 P 1003. 

“Most mistakes arise out of Some 
degree of negligence. It is impos- 
sible, therefore, to fix any inflexible 
rule to determine the amount of neg- 
ligence necessary to deprive a party 
of relief in a court of equity on ac- 
count of mistake.” Panhandle Lum- 
ber Co. v. Rancour, 24 Ida. 603, 135 
PEAS. 

[a]. Mutual mistake.—‘If a mis- 
take has been mutual, the fact that 
the party who is to be injured there- 
by, if the mistake be not corrected, 
was negligent in making the mis- 
take ought not to prevent a court of 
equity from correcting it, unless the 
mistake was wilful or fraudulent on 
his part and done with a view to in- 
juring or damaging the other party.” 
Panhandle Lumber Co. v. Rancour, 24 
ida. 603, 612, 135) PP b58. 

[b] Unilateral mistake.—‘“If ... 
the mistake was known at the tim 
to the party who was to benefit 


thereby and unknown to the party 
who was to suffer thereby, even 
though the latter was negligent, the 
guilty party should not be allowed 
to profit thereby. It would then be 
fraud for which courts grant relief.” 
Panhandle Lumber Co. vy. Rancour, 
24 Ida. 6038, 612, 135 P 558. 

69. Panhandle Lumber Co. v. Ran- 
cour, 24 Ida. 603, 135 P 558. 


70. Seeley v. Bacon, (N. J. Ch.) 
34 A 139. 

71. Stoeckle v. Rosenheim, 10 
Del. Ch. 195, 87 A 1006. 

72. International L. Ins. Co. v. 


Stuart, (Tex. Civ. A.) 201 SW 1088. 
73. Ala.—Trippe v. Trippe, 29 Ala. 
637. 


Ga.—Rogers vy. Atkinson, 1 Ga. 12. 

Il].—Morton vy. Smith, 86 Ill. 117. 
gue arn ce ane vy. Letcher, 8 B. Mon. 

0. 

N. J.—Hendrickson vy. Ivins, 1 N. 
J. Eq. 562. 

Pa.—Mays v. Dwight, 82 Pa. 462. 

[a] Rule applied.—A mistake of 
one party will justify a court of 
equity in refusing to decree specific 
performance against him. Mansfield 
v. Sherman, 812 Me. 365, 17 A_ 300; 
Hobbs v. Esquimalt, ete., R. €o., 6 
B. C. 228. See Specific Performance 
[386 Cyc 605]. ; 

74, Duff v. Rose, 149 Ky. 482, 149 
oy 884. See also cases infra note 
7 


75. .Duff v. Rose, 149 Ky. 482, 149 
SW 884; McNaughten v. Partridge, 
11° Oh. 228, 38 AmD 781. 

76. U. S.—Simmons Creek Coal Co. 
v. Doran, 142 U. S. 417, 485, 12. SCt 
239, 35 L. ed. 1068; Andrews vy. Es- 
sex). EY &iMe Ins.7Co}, dvikiaCass No. 
374, 3 Mason 6; Kinney vy. Consoli- 
dated Virginia Min. Co., 17 F. Cas. 
No. 7,&27, 4 Sawy. 382; U. S. v. Mun- 
pee 27 EK. Cas. No. 15,835, 5 Mason 

Ala.—Hinton y. Citizens’ Mut. Ins. 
Co., 63 Ala. 488. 

Cal.—Capelli v. Dondero, 123 Cal. 
324, 55 P 1057; Cox v. Woods, 67 Cal. 
SL Baie 2s 


B bintianberieracs v. Magbee, 21 Fla. 
622. ; 
Ga.—Crockett v. Crockett, 73 Ga. 


647, 650 [quot Code § 3117]; Muller 


v. Rhuman, 62 Ga. 332; Wyche v. 
Greene, 11 Ga. 159, 171. 
Ill.—Miner vy. Hess, 47 Ill. 170; 


Adams v. Robertson, 37 Ill. 45. 
Ind.—Givan v. Masterson, 152 Ind. 
127, bly NE 23 aluinn® yy.) Barkey, a7 
Ind. 69. 
lowa.—Fritzler v. Robinson, 170 
Iowa 500, 31 NW 61; Tuftus_ v. 
Larned, 27 Iowa 330. 


Kan.—Bodwell v. Heaton, 40 Kan. 
36; 18 P 901. ; 
i Bevin, Werley, v. Tuggle, 4 Bush 168, 
(le 


Me.—Fessenden y. Ockington, 74 


Me. 123 


Md.—Coale v. Merryman, 35 Md. 
882. See also Goldsborough y. Ring- 
gold, 1 Md. Ch. 239. 

Mass.—Stockbridge Iron Co. v. 
Hudson Iron Co., 102 Mass. 45; Saw- ~ 
as v. Hovey, 3 Allen 331, 81 AmD 

Mich.—Miles v. Shreve, 179 Mich. 
671, 679, 146 NW 374 [cit Cyc]. 

Minn.—Layman Vv. Minneapolis 
Realty Co., 60 Minn. 136, 62 NW 113. 

Miss.—Mosby v. Wall, 23 Miss. 81, 


55 AmD 71. 
Mo.—State v. Frank, 51 Mo. 98; 
Leitensdorfer v. Delphy, 15 Mo. 160, 


55 AmD 137; Bobb v. Bobb, 7 Mo. A. 
501, 504. é 

N. H.—Busby v. Littlefield, 31 N. 
Fe OSs 

N. J.—Whelen v. Osgoodby, 62 N. 
J, Eq. 571, 50 A 692; Rowley y. Flan- 
nelly, 30 N. J. Eq. 612. 

N. Y.—Christopher, ete. R. Co. v. 
Twenty-third St. R. Co, 149 N. Y. 
51, 43 NE 538; Southard v. Curley, 
1384 N. Y. 148, 154, 31 NE 330, 30 
AmSR 642, 16 LRA 561; Ford v. 
Joyce, 78 N. Y. 618; Mead v. West- 
chester EF. Ins. Co., 64 N. Y. 453; Nev- 
ins v. Dunlap, 33 N. Y. 676; Devereux 
v. Sun Fire Office, 51 Hun 147, 4 NYS 
655; White v. Williams, 48 Barb. 222; 
Little v. Webster, 1 NYS 315 [aff 
122 N. Y. 670 mem, 26 NE 755 mem]; 
Boardman v. Davidson, 7 AbbPrNS 
439; Gillespie v. Moon, 2 Johns. Ch. 
585, 7 AmD 559; Hill v. Hill, 10 NY 
Whivais 239. 


. C.—Giles vy. Hunter, 103 N. CGC. 
194-9 SE 549. 
Oh.—Potter v. Potter, 27 Oh. St. 
ae, Clayton y. Freet, 10 Oh. St. 
Pa.—Jessop v. Ivory, 158 Pa, 71,” 
27. A. 840; Zeiger’s Est., 11 Pa. €o. 


O17. 

Vt.—Lyman v. Little, 15 Vt. 576: 
Beardsley v. Knight, 10 Vt. 185, 33 
AmD 193. : 

Va.—Solenberger v. Strickler, 110 
Va. 273, 65 SE 566; Shenandoah Val- 
ley R. Co. v. Dunlop, 86 Va. 346, 10 
SE 239; Major v. Ficklin, 85 Va. 782, 
8 SE 715. 

W. Va.—Koen vy. Kerns, 47 W. Va. 
575, 35 SE 902; Weidebusch v. Har- 
tenstein, 12 W. Va. 760. 

Wis.—Harter v. Christoph, 32 Wis. 
245; Newton v. Holley, 6 Wis. 592. 

Eng.—Bold vy. Hutchinson, 5 De G. 
M. & G. 558, 54 EngCh 441, 43 Re- 
print 986; Henkle v. Royal Exch. As- 
sur. Co., 1. Ves. 317,. 27 Reprint 1055 
(per Lord Hardwicke). 

See’ also Cancellation of Instru- 
ments § 195 text and note 5; Con- 
tracts § 980; Reformation of Instru- 
ments [34 Cye 984]. 

77. Stockbridge Iron Co. v. Hud- 
son Iron Co., 107 ‘Mass. 290 (‘full, 
clear and decisive; free from doubt 
or uncertainty; such as entirely to 
satisfy the conscience of the chancel- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_*“elearest proof,’’7§ the ‘‘clearest and most satis- 
factory evidence,’’ 7 the ‘‘clearest and most posi- 


tive proof,’’*° ‘‘clear, explicit, 


| proof,’’ ®t and ‘‘evidence sufficiently cogent to sat- 
But proof beyond 
a reasonable doubt, as in criminal cases, is not re- 
quired,** although there are cases to be found 
which, in terms -at least, require a mistake to be 
established beyond a reasonable doubt.®+ 
requiring clear and satisfactory evidence is par- 
ticularly applicable where the alleged mistake is in 
a written instrument executed by the parties,®> and 
there must be more than a mere preponderance of 
evidence,*® unless the mistake is admitted,8? or is 
manifest on the face of the instrument,®* since the 
_ strong presumption that the instrument expresses 


isfy the mind of the court.’’ 82 


EQUITY 


and conclusive 


The rule 


[§ 68] (g) 


the true intent of the parties must be overcome.®? 


lor’). See also cases infra notes 
78-82. 
78. Rhode Island v. Massachu- 


| setts, 4 How. (U. S.) 591, 11 L. ed. 
1116 (mistake in running boundary 
| line between two states). 


79. Solenberger vy. Strickler, 110 
Va. 278, 65 SE 566; Donaldson vy. Le- 
vine, 93 Va. 472, 25 SE 541. 

80. Klauber v. Wright, 52 Wis. 
303, 8 NW 893 (mistake in settlement 
of accounts). 

81. Russell v. McKenzie, 13 Md. 
560 (mistake in entry of judgment). 

82. Coale vy. Merryman, 35 Md. 
382; Tazewell Coal, etc., Co. v. Gil- 
lespie, 114 Va. 141, 75 SE 757. tas 


83. Ala.—Miller y. Morris, 
Ala. 164, 27 S 401. ; P 
Ga.—Crockett v. Crockett, 73 Ga. 


647. i 
Ida.—Panhandle Lumber Co. v. 

Rancour, 24 Ida. 603, 135 P 558. 
Ill.—Warrick y. Smith, 36 Ill. A. 


619. 

Minn.—Wall v. Meilke, 94 NW 689 
[overr pro tanto Guernsey v. Ameri- 
ean Ins. Co., 17 Minn. 104]; Layman 


v. Minneapolis Realty Co., 60 Minn. 
136, 62 NW 1138. 
-Nebr.—Topping v. Jeanette, 64 


Nebr. 834, 90 NW 911. 

N. Y.—Southard v. Curley, 134 N. 
Y. 148, 31 NE 330, 30 AmSR 642, 16 
LRA 561; Jamaica Sav. Bank v. Tay- 
lor, 76 NYS 790. 

N. C.—Harding v. Long, 103 N. C. 
1, 9 SE 445, 14-AmSR 775. 

Or.—Newsom y. Greenwood, 4 Or. 
P19; 5128; 

Tex.—Howard v. Zimpleman, 14 
SW 59; American Freehold Land 
Mortg. Co. v. Pace, 23 Tex. Civ. A. 
222, 56 SW 377. 

84. Hearne v. New England Mut. 
Mar. Ins. Co., 20 Wall. (U. S.) 488, 
22 L. ed. 395; Stockbridge Iron Co. v. 
Hudson Iron Co., 107 Mass. 290; Ed- 
mond’s App., 59 Pa. 220. See Major 
v. Ficklin, 85 Va. 732, 8 SE 715 (re- 
viewing decisions). See also cases 
supra note 76; and Reformation of 
Instruments [34 Cyc 984 text and 
note 33]. 

85. Ala.—Hinton v. Citizen’s Mut. 
Ins. Co., 63 Ala. 488; Alexander v. 
Caldwell, 55 Ala. 517. 

Ark.—Rector v. Collins, 46 Ark. 
167; Carnall.v. Wilson, 14 Ark. 482. 

Colo.—Wilson v. Morris, 4 Colo. 
A. 242, 36 P 248. 

Conn.—Palmer v. Hartford Ins. 
Co., 54 Conn. 488, 9 A 248, 

Ind.—Oiler v. Gard, 23 Ind, 212. 

Towa.—Murphy v. Cedar Falls 
First Nat. Bank, 95 Iowa 325, 63 NW 
702; Herring v. Peaslee, 92 Iowa 391, 
60 NW 650; Hervey v. Savery, 48 
Iowa 313. 

Ky.—Haag. v. Damon Mfg. Co., 153 
Ky. 840, 156 SW 884. 


Mass.—Sawyer v. Hovey, 3 Allen 
Sol) ShcA 659. 
Mo.—Bartlett v. Brown, 121 Mo. 


353, 25 SW 1108; Sweet v. Owens, 109 
Mo. 1, 7, 18 SW 928 (“the authori- 
ties all require that the parol evi- 


dence of the mistake ‘must be most 
clear and convincing.’ Courts of 
equity do not grant the high remedy 
of reformation upon a _ probability, 
nor even upon a mere preponderance 
of evidence, but only a certainty of 
error’); Turner v. Shaw, 96 Mo. 22, 
8 SW 897, 9 AmMSR 319 (where it was 
said that “in order to reach such a 
standard of probative efficacy, the 
evidence must be clear, and positive, 
and convincing’); Modrell v. Riddle, 
82 Mo. 31; Worley v. Dryden, 57 Mo. 
226, 283 (where it was said: ‘This 
court has gone as far as any in hold- 
ing, that before a deed can be con- 
tradicted and the title to land effect- 
ed, that there should not only be 
clear and unequivocal evidence, but 
there should be no room for reason- 
able doubt as to the facts relied 
on’); State v. Frank, 51 Mo. 98; Able 
v. Union Ins. Co., 26 Mo. 56. 

Nebr.—Topping v. Jeanette, 64 
Nebr. 834, 90 NW 911. 

N. J.—Green v. Stone, 54 N. J. Ha. 
387, 34 A 1099, 55 AmSR 577; Gra- 
ham vy. Berryman, 19 N. J. Hq. 29 
ag on other grounds 21 N. J. Hq. 
370]. 

N. Y.—Bohleber v. Waelden, 150 N. 
Y. 405, 44 NE 1041; Christopher, etc., 
R. Co. v. Twenty-third St. R. Co., 149 
N. Y. 51, 48 NE 538; Allison Bros. 
Co. v. Allison, 144. N. Y. 21, 38 NE 
956; Southard v. Curley, 134 N. Y. 153, 
31 NE 330, 30 AmSR 642, 16 LRA 
561; Wilson v. Deen, 74 N. Y. 531; 
Mead v. Westchester F. Ins. Co., 64 
N. Y. 453 [aff 3 Hun 608]; Jackson v. 
Andrews, 59 N. Y. 244; Story v. Con- 
ger, 36 N. Y. 676, 98 AmD 546, 3 
Transcr. A. 211; Nevius v. Dunlap, 33 
N. Y. 676; Albro v. Gowland, 98 App. 
Div. 474, 90 NYS 796; Johnstown Min. 
Co. v. Butte, ete., Cons. Min. Co., 60 
App. Div. 344, 70 NYS 257; Roberts 
v./Derby, 68 Hun 299,°23 NYS 34, 52 
NYS 95; Herrick v. Starkweather, 54 
Hun 532, 8 NYS 145; Humphreys v. 
Hurtt, 20 Hun 398, 50 HowPr 291 [85 
N. Y. 642 mem]; Albany City Sav. 
Inst. v. Burdick, 20 Hun 104 [rev on 
other grounds 87 N. Y. 40]; Moran 
v. McLarty, 11 Hun 66 [aff 75 N. Y. 
25]; O’Donnell v. Harmon, 3 Daly 
428; Babcock v. Stimmel, 11 NYS 506; 
Ranney v. McMullen, 5 AbbNCas 246; 
Berringer v. Schaefer, 52 HowPr 69. 

Pa.—Thayer v. Seep, 168 Pa. 414, 
31 A 1072; Edmond’s App., 59 Pa. 
220. ; 


Va.—Major v. Ficklin, 85 Va. 732, 
8 SE 715. 

Wash.—Phillips v. Port Townsend 
Lodge No. 6 F. & A. M., 8 Wash. 529, 
36 P 476. 

Wis.—Parker v. Hull, 71 Wis. 368, 
87 NW 351, 5 AmSR 224; Sable v. 
Maloney, 48 Wis. 331, 4 NW 479. 

See also cases supra note 76; and 
infra § 68. 

86. Sweetser v. Dobbins, 2 Cal. 
Unrep. Cas. 277, 3 P 116; Warrick v. 
Smith, 36 Ill. A. 619; Stockbridge 
Tron Co. v._ Hudson Iron Co., 107 
Mass. 290; Layman v. Minneapolis 
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Mistake may not only be expressly established but 
it may be inferred from circumstances and from 
the nature of the transaction,®® and while a court 
cannot infer facts not proved, it is at liberty to 
draw all the inferences which logically and naturally 
follow from the facts proved.*! 
tant to grant relief in these cases on the uncor- 
roborated, even though uncontradicted,” testimony 
of an interested party,® although in weighine the 
evidence allowance has been made for the observed 
fact that defendant usually denies the mistake.®4 

Instances of Exercise of Jurisdic- 
tion. The mistakes relieved against in equity relate 
most frequently to written instruments, and may 
be either mistakes in expression, affecting the sense 
of the instrument itself,®® or mistakes inducing the 


Courts are reluc- 


Realty Co., 60 Minn. 136, 62 NW 113; 
Topping v. Jeanette, 64 Nebr. 834, 
836, 90 NW 911. But see Baylor v. 
Hopf, 81 Tex. 637, 17 SW 230 (where 
an instruction requiring clear and 
certain evidence instead of a prepon- 
derance of evidence was held errone- 
ous). 

_ “The express terms of a written 
instrument, or the relations of the 
parties concerned therein, may raise 
such presumptions that proof of more 
than ordinary cogency is required to 
create a preponderance.” Topping v. 
Jeanette, supra. 

87. Bunse v. Agee, 47 Mo. 270. 

[a] Where mistake is admitted, a 
preponderance of evidence may suf- 
fice to show what was intended to 
One Gad ca Bunse v-. Agee, 47 Mo. 

88. Leitensdorfer v. Delphy, 15 
Mo. 160, 167, 55 AmD 137; Clement’s 
App., 2 Pennyp. (Pa.) 313: 

{a] Conflict between calls in a 
deed constitutes an intimation of 
mistake so as to require no more 
than a preponderance of evidence to 


prove it. Cooper v. Deal, 114 Mo. 
527, 22 SW 81. 
89. Miss.—Moore v. Vick, 3 Miss. 


746, 32 AmD 301. 
Mo.—Cooper y. Deal, 114 Mo. 527, 
ae ae 31; State v. Frank, 51 Mo. 
Nebr.—Topping v. 64 
Nebr. 834, 90 NW 911 
N. C.—Stamper v. Hawkins, 41 N. 


Jeanette, 


Cis 
Pa.—Jessop v. Ivory, 158 Pa. 71, 
27 A 840. 


Paihia stay v. Christoph, 32 Wis. 

“Hyery presumption is in favor of 
the instrument as it is, and the evi- 
dence must be unequivocal to show 
both that an error was committed 
and also its precise character. This 
implies the ability to show the lan- 
guage the parties intended to use.” 
State v. Frank, supra. 

90. Layman v. Minneapolis Realty 
Co.,. 60 Minn. 136, 62 NW 113; Geib 
v. Reynolds, 35 Minn. 331, 28 NW 
923; Home Inv. Co. v. Clarson, 21 S. 
D. 72, 109’ NW 507; Taylor v. God- 
frey, 62 W. Va. 677, 59 SE 631. 

[a] Mistake igs sometimes pre- 
sumed or inferred from the nature 
of the transaction. Hyde v. Tanner, 
Barb. @Ne Yio: 

91. Geib v. Reynolds, 35 Minn. 
331, 28 NW 923. j 

92. Penn Iron Co. v. Diller, 1 Pa. 
Casi18 2, MieeAr 24s) Harter iver Chriss 
toph, 32 Wis. 245, 249. 

93. Andrews v. Hyde, 1 F. Cas. 
No. 377, 3 Cliff. 516; McClellan. vy. 
Sanford, 26 Wis. 595. 

94. Deakins v. Alley, 9 Lea 
(Tenn.) 494, 498 (where mistake was 
held to have been sufficiently proved 
against such denial). 

95. U. S.—Bradford v. Tennessee 
Union Bank, 13 How. 57, 14 L. ed. 
49: McCall v. Harrison, 15 F. Cas. 
No. 8,671, 1 Brock. 126; Oliver v. 


: 
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parties to execute the instrument.®°* In the former 
case the mistake does not affect the equities of the 
agreement itself, but by reason thereof the agree- 
ment actually made has not been correctly embodied 
in the instrument, and the appropriate remedy is by 
In the latter case the instrument 
correctly embodies the agreement made, or is appro- 
priate to its execution, but the parties would not 
have’ entered into such an agreement but for the 
mistake, and the remedy is in the nature of rescis- 
The jurisdiction has been also frequent- 
ly exercised to reopen and correct accounts stated 


reformation.” 


sion. 


Mutual Commercial Mar. Ins. Co., 18 
BY 'Cas.  No.61'03498, 2 Curt... 277. 
Conn.—Chapman vy. Allen, Kirby 
399, 1 AmD 24, 
Ga.—Wyche v. Greene, 11 Ga. 159. 
Tll.—Henkleman v. Peterson, 154 
Tll. 419, 40 NE 359; Foster v. Clark, 


79" Til. 225. 

Me.—Tucker v. Madden, 44 Me. 
206. 

Mass.—Wilcox yv. Lucas, 121 Mass. 
21, 

Mo.—Gottfried v. Bray, 208 Mo. 


652, 106 SW 639; Engel v. Powell, 
154 Mo. A. 233, 134 SW 74. 

N, J.—Tatem v. Powell, 50 N. J. 
Eq. 316, 24 A 436; Lewis v. Schenck, 
18 N. J. Eq. 459, 90 AmD 631; Long 
v. Hartwell, 34 N. J. L. 116; Sloss- 
Sheffield Steel, ete., Co. v. Adtna L. 
Ins. Co. 74 N.-J.« Hq: 635,70 A 380 
[rev on other grounds 75 N. J. Eq. 
545, 73 A 228]. 

N. C.—Johnson v. Lee, 45 N. C. 43. 

Oh.—Roberts v. Elmore, 3 Oh. Dec. 
(Reprint) 208, 4 WklyLGaz 393. 

Va.—Slagle v. Rust, 4 Gratt. (45 
Va.) 274. 

W. Va.—Western Min., etc., Co. v. 
Peytonia Cannel Coal Co., 8 W. Va. 
406. 

See also Reformation of Instru- 
ments [34 Cyc 930]. 

[a] Tllustrations. — Mistakes of 
the following nature have been cor- 
rected in equity: (1) Where an at- 
torney in drawing a contract by mis- 
take omitted an important provision. 
Waterman v. Dutton, 6 Wis. 265. (2) 
Where an instrument was void on 
account of a patent ambiguity. 
Campbell v. Johnson, 44 Mo. 247. 
(3) Where there was a misdescrip- 
tion in a contract. Deford v. Mer- 
cer, 24 Iowa 118, 92 AmD 460. (4) 
Where a note was executed by mis- 
take for too large an amount. Rigs- 
bee v. Trees, 21 Ind. 227; Harrison 
v. Jameson, 3 J. J. Marsh. (Ky.) 232. 

[b] Mistake in bid or offer to sell. 
—(1) Where by mistake and inad- 
vertence, a bid for a piece of work 
was put in for a sum much less than 
intended, and for a sum much less 
than that for which the work could 
be performed without loss, and the 
mistake was not due to willful neg- 
lect, relief will be granted if it will 
not cause the other persons inter- 
ested any serious loss. Moffett Co. v. 
Rochester, 178 U. S. 373, 20 SCt 957, 
44 L. ed. 1108 [aff 82 Fed. 255]; 
Indianapolis Bd. of School Comrs. v. 
Bender, 36 Ind. A. 164, 72 NE 154; 
Donaldson v. Abraham, 68 Wash. 208, 
122 P 1003. (2) Where a person by 
mistake offers to sell personal prop- 
erty at a lower price than he in- 
tended, and the mistake is his alone, 
and the purchaser is induced there- 
by to act upon it, the seller will be 
estopped to deny that it was his real 
intention to sell at such price. Har- 
ran v. Foley, 62 Wis. 584, 22 NW 837. 
(3) But where the blunder made is 
obvious, an acceptor of such an of- 
fer will not be permitted, by catch- 


ing it up, to take an unfair advan- 
tage. Harran v. Foley, supra. 
96. Iowa.—Sweezey v. Collins, 36 


Towa 589; Loomis v. Hudson, 18 Iowa 
416. 
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wise.?? 


Ky.—Lyle v. Williamson, 6 T. B. 
Mon. 142. 

Mass.—Dzuris v. Pierce, 216 Mass. 
132, 103 NE 296; Long v. Athol, 196 
Mass. 497, 82 NE 665, 17 LRANS 96; 
Spurr v. Benedict, 99 Mass. 463. 

Mich.—French y. De Bow, 38 Mich. 
708. 

Miss.—Allen v. Luckett, 94 Miss. 
868, 48 S 186, 186 AmSR 605. 

Mo.—Gottfried yv. Bray, 208 Mo. 
652, 106 SW 639. 

N. Y.—Barnes y. Camack, 1 Barb. 
392. 

Oh.—Irwin v. Longworth, 20 Oh. 
581. 

Tenn.—King v. Doolittle, 1 Head 77. 

Wash.—Donaldson v. Abraham, 68 
Wash. 208, 122 P 1008. 

[a] A mistake in respect to the 
title to land purchased is no ground 
for relief where there was no agree- 
ment for a warranty. Sutton v. Sut- 
io 7 Gratt. (48 Va.) 234, 56 AmD 
109. 

97. Eustis Mfg. Co. v. Saco Brick 
Co., 198 Mass. 212, 84 NE 449; Page 
v. Higgins, 150 Mass. 27, 22 NE 63, 
5 LRA 152; Michigan Land, etc., Co. 
v. Thoney, 89 Mich. 226, 50 NW 845. 
See Reformation of Instruments [34 
Cyc 909]. 

98. Page v. Higgins, 150 Mass. 27, 
22 NE 63, 5 LRA 152; Allen v. Luck- 
ett, 94 Miss. 868, 8738, 48 S 186; 
Miller v. St. Louis, ete., R. Co., 162 
Mo. 424, 440, 68 SW 85. See Cancel- 
lation of Instruments § 17; Contracts 
§ 247, 259; Sales [35 Cyc 131]; Ven- 
dor and Purchaser [39 Cyc 1249]. 

‘If the terms are stated accord- 
ing to the intent of the parties, but 
there is an error of one or both in 
respect of the thing to which these 
terms apply—its identity, situation, 
boundaries, title, amount, value, and 
the like—-then it is elementary that 
a court of equity may grant appro- 
priate relief, provided the fact about 
which the mistake occurs was a ma- 
terial element in the transaction.” 
Allen v. Luckett, supra. 

“If parties enter into an agree- 
ment mutually assuming or believ- 
ing in the existence of a certain con- 
dition of things, and contract or in- 
tend to contract in reference to that 
condition, and it is afterwards dis- 
covered that that condition did not 
exist, a court of equity will so re- 
form their contract, if it can with 
justice be done, as to accomplish the 
real purpose they had in view: But 
in the exercise of this jurisdiction 
the court does not assume to make a 
contract for the parties; it only 
gives effect to the real contract they 
both made. If, therefore, it should 
appear that one party only was un- 
der a misapprehension as to the 
facts, the other party will not be 
forced as to the performance of an 
agreement he never made, he being 
free from fraud in the matter.” 
Miller v. St. Louis, ete., R. Co., supra. 

99. See Accounts and Accounting 
§§ 337-341. 

[a] Mistakes in accounting.—(1) 
On the division of a county the 
boards of commissioners of the two 
counties were required to apportion 
the indebtedness and fix the amount 


‘10, 12, 27 SH 8291). 
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in consequence of errors in computation and other- 
Equity is also frequently called upon to 
relieve against a mistake as to the quantity of land 
embraced within a tract sold, by abating the pur- 
chase price, and if necessary decreeing repayment 
proportioned to the deficiency.+ 
relief against misprisons and mistakes in court pro- 
ceedings not of a judicial character,? and even 
against judicial mistakes, where the court has been 
misled as to a fact, and has pronounced a judgment 
which otherwise would not have been given.? 
takes affecting judicial sales have also been cor- 


Equity will grant 


Mis- 


to be paid by each. By mistake the 
total amount to be apportioned was 
made too great. The injured county 
was given relief in equity. Delta 
County v. Gunnison County, 17 Colo. 
41, 28 P 476. (2) “A mistake in com- 
puting the amount due distributees 
under an agreement may be cor- 
rected. Pool v. Docker, 92 Ill. 501. 
(3) But where a mistake in settling 


partnership accounts was caused by 
the ignorance of defendant and the 
laches of plaintiff relief was refused. 
Belt v. Mehen, 2 Cal. 159, 56 AmD 329. 
1. Ala.—Hodges v. Denny; 86 Ala. 
226, 5 S 492. 
Ga.—Martin v. Peddy, 120 Ga. 
1079, 48 SE 420. 

Iowa.—Hosleton y. Dickinson, 51 
Iowa 244, 1 NW 550. 

Ky.—Gilmore vy. Morgan, 2 J. J. 
Marsh. 65. ~ 
_.N. H.—Newton vy. Tolles, 66 N. H. 
a36: 19 A 1092, 49 AmSR 593, 9 LRA 

N. .J.—Read v. Cramer, 2 N. J. Eq. 
277, 34 AmD 204. 

N. Y.—Paine v. Upton, 87 N. Y. 
327, 41 AmR 371. 
N. C.—Benesh y. Travelers’ 


i Ins. 
Co., 14 _N. D. 89, 103 NW 405. 

Pa.—Jenks v. Fritz, 7 Watts & S 
201, 42 AmD 227. 


eee v. Pleasants, 39 Tex. 
Va.—Austin v. Sanders, 122 Va. 


209, 95 SE 273; Hull v. Watts, 95 
Va. 10, 27 SE 829; Boschen vy: Jur- 
gen, 92 Va. 756, 24 SE 390; Yost v. 
Mallicote, 77 Va. 610. 

Eng.—Durham y. Legard, 34 Beav. 
611, 55 Reprint 771. 

_“A material mistake in the quan- 
tity does not, in its effect uvon the 
equitable rights of the parties, differ 
from a like mistake in the character, 
situation, or title of the bargained 
property. It is equivalent to a mis- 
take in the existence of a material 
part of the subject of the contract.” 
Newton y. Tolles, 66 N. H. 136, 188, 
19 A 1092, 49 AmSR 5938, 9 LRA 50. 

[a] “The principle upon which 
equity gives relief in cases of defi- 
ciency or excess in the estimated 
quantity upon the sale of lands, I 
understand to be that of mistake; 
whether the mutual mistake of the 
parties, or the mistake of one of 
them, occasioned by the fraud or 
culpable negligence of the other.” 
Blessing v. Beatty, 1 Rob. (40 Va.) 
304, 316 [quot Hull v. Watts, 95 Va. 
; To same effect 
Austin v. Sanders, 122 Va. 209, 95 
SE 2738. 

[b] Tlustration—Where by mu- 
tual mistake two hundred and six 
acres were conveyed as “about 222 
acres, be the same more or less,” 
the price being fixed at so much an 
acre, and a mortgage given for part, 
the grantee was held entitled to a 
corresponding abatement therefrom. 
hee v. Upton, 87 N. Y. 327, 41 AmR 

2 Sims v. Riggins, (Ala.) 77 S 
393; Colwell v. Warner, 36 Conn. 224; 
Engler v. Knoblaugh, 131 Mo. A. 481, 
110 SW 16; Smith y. Butler, 11 Or: 
46, 4 P 517. 

Ss. Sims vy. Riggins) (Alay 775s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 68-69] 


rected in equity.t Mistake in an award of arbitra- 
tors is a ground for setting it aside in equity A 
conveyance defective through mistake will be aided,® 
provided it is not voluntary or made without con- 
sideration,’ and it makes no difference whether the 
defect in the instrument is in a statutory or com- 
Where a lien or encumbrance 
has been canceled by mistake it will be reinstated.® 


mon-law requisite.® 


393; Engler v. Knoblaugh, 131 Mo. A. 
481, 110 SW 16; Strusburgh v. New 
MORK Sia sNeuiye 452° [revir4b5 Nei Me 
Super. 508]. See generally Judg- 
ments [23 Cyc 1005]. 

“There is a clear distinction be- 
tween the mere correction of a mis- 
take and the setting aside of a judg- 
ment. Where it appears that a dis- 
tinct question has been presented to 
a court, and a ruling has been made 
thereon, and that ruling passed into 
@ judgment, it is one thing for a 
party to apply thereafter to have 
that judgment set aside and a differ- 
ent ruling made by the court upon 
that question; but an entirely differ- 
ent thing, when a party avers that, 
by some mistake, the judgment 
which was entered does not in fact 
express the intention of the court 
in respect to its adjudication of the 
rights of the parties, or that by a 
“mistake a matter has been by the 
language of the decree apparently 
adjudicated by the court, to which 
the court’s attention was not called, 
and upon which it did not intend to 
make any ruling.” Sims v. Riggins, 
(Ala.) (7 S 398, 395. 

{a] Where judgment has been en- 
tered for an amount or on a condi- 
tion not intended equity will give 
relief on clear and satisfying proof. 
Engler v. Knoblaugh, 131 Mo. A. 481, 
110 SW 16. 

[b] The leading case in America 
upon the subject of equitable relief 
against judgments at law is that of 
Alexandria Mar. Ins. Co. v. Hodgson, 
Teeranchy GUL Ss) lool soos os. lus ed: 
362. In; that case. Chief Justice 
Marshall specified the ground for the 
interference of equity in the follow- 
ing terms: ‘Without attempting to 
draw any precise line to which courts 
of equity will advance, and which 
they cannot pass, in_ restraining 
parties from availing themselves of 
judgments obtained at law, it may 
safely be said, that any fact which 
clearly proves it to be against con- 
science to execute a judgment, and 
of which the injured party could not 
have availed himself in a court of 
law; or of which he might have 
availed himself at law, but was pre- 
vented by fraud or accident, unmixed 
with any fault or negligence in him- 
self or his agents, will justify an 
application to a court of chancery.” 


4. State v. Innes, 137 Mo. A. 420, 
118 SW 1168;. Matter of! Price, 67 
IN. Y. 231 faff,6 Hun 513]: But see 


Mahan v. Reeve, 6 Blackf. (Ind.) 215 
(where a sale of land having been 
made: under an order of the probate 
court, on a petition for partition, it 
was held that a court of chancery 
would not correct a mistake, as to 
the description of the land, in the 
notice, petition, order of court, etc.). 
See also Judicial Sales [24 Cyc 41]. 

[a] A mistake in the description 
of the land may be relieved against. 
Reddick v. Long, 124 Ala. 260, 27 S 
402: Gardner v. Moore, 75 Ala. 394, 
51 AmR 454; Zingsem v. Kidd, 29 
N. J. Eq. 516; Vanderbeck v. Perry, 
28 N. J. Eq. 367; Baxter v. Tanner, 
35 W. Va. 60, 12 SE 1094. 

[b] A mistake in description in 
the advertisement of a sheriff’s sale 
cannot be relieved against in favor 
of a purchaser who was present, the 
sheriff having announced correctly 
what would be sold. Keith v. Brew- 
ster, 114 Ga. 176, 39 SE 850. 

[ec] A mistake in the report of a 
commissioner whereby it appeared 
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[§ 69] (2) 


that an entire interest instead of a 
two-thirds interest had been sold was 
corrected at the instance of credi- 
tors seeking to subject the unsold 
interest to the payment of ‘debts. 
iets v. Wickliffe, 12 B. Mon. (Ky.) 

{d] Partition. — Several years 
after a partition of land correction 
was made of a mistake whereby an 
excessive quantity was allotted to 
one of the parties. Fore v. Foster, 
86 Va. 104, 9 SE 497. 

[e] Where counterfeit money was 
innocently paid and received in re- 
demption from a sheriff’s sale, equity 


will permit the redemption to be 
perfected on payment of good money 
and interest. Pownall v. Hall, 45 
Cal. 189. 

5. See Arbitration and Award 
§§ 462-478. 

6. Beardsley v. Knight, 10 Vt. 


185, 38 AmD 193. See also Deeds 
§§ 1389-146; Reformation of Instru- 
ments [34 Cyc 923]. 

{2] Mistake of scrivener.—(1) A. 
court of equity has jurisdiction to 
correct a.written conveyance so as 
to carry out the intention of the 
grantor where a mistake has been 
made therein by the  scrivener. 
Wooden y. Haviland, 18 Conn. 101; 
Newland v. Bellevue First Baptist 
Church’ Soc., 1837 Mich. 335, 100 NW 
612. (2) This rule applies where 
a mortgage showed upon its face 
that by a scrivener’s mistake the 
word ‘“quarterly’’ was used instead 
of the word ‘annually.’”? Fowler v. 
Woodward, 26 Minn. 347, 4 NW 281. 
(3) So also where an attorney, in 
drawing a deed by which a father 
conveyed a life estate to his daugh- 
ter, neglected to insert “for her sole 
and separate benefit.”” Stone v. Hale, 
17 Ala. 557, 52 AmD 185. 

[b] Omission of reservation.—An 
action in equity will lie by the gran- 
tor to reform a deed to real estate 
where, by agreement, the growing 
and unmatured crops were to be re- 
served, and such reservation is left 
out of the deed by mutual mistake. 


Marshall v. Homier, 13 Okl. 264, 74 
P 368. 
[c] Deeds made in execution of 


statutory powers.—‘The jurisdiction 
of equity to correct deeds in mat- 
ter of description of the property 
intended to be conveyed is not con- 
fined to conveyances following upon 
contract. No good reason appears 
why deeds made in the execution of 
statutory powers should be excepted 
from the general equity which exists 
for the correction of a mutual mis- 
take and to effectuate the intention 
of the parties to the instiiment.” 
Reddick v. Long, 124 Ala. 260, 263, 
27 S 402. 

7. Doe v. Doe, 37 N. H. 268. 

[a] A defective release will be 
aided only when supported by a 
valuable consideration. Robson v. 
Jones, 3 Del. Ch. 51. 

8. Beardsley v. Knight, 10 Vt. 185, 
83 AmD 193. 

[a] Defects in statutory requi- 
sites as to form (1) will be corrected. 
Simpson v. Montgomery, 25 Ark. 365, 
99 AmD 228; Carter v. Champion, 8 
Conn. 549, 21 AmD 695; Somerville 
v. Trueman, 4 Harr. & M. (Md.) 48, 
1 AmD 389; Beardsley v. Knight, 10 
Wits Sb33 Amb 193. .(2)) Ifa deed 
is attested, through mistake, by an 
incompetent witness, equity will es- 
tablish it as against the grantor. 
Carter v. Champion, supra. 
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Equity has jurisdiction to relieve against a pay- 
ment made under a mistake;!° and this notwith- 
standing plaintiff has a remedy by assumpsit for 
money had and received.}+ 
latter proposition has also been held.?? 


But the contrary of the 
Mistakes of Law. The rule has 


often been stated with great positiveness that equity 
will not relieve against a mistake of law,!* but such 


9. French vy. De Bow, 38 Mich. 
708; Vliet v: Cowenhoven, 83 N. J. 
Eq. 234, 90 A 681; Barnes v. Camack, 
PeBarbs CNiey imo: 

[a] Release of a mortgage in ig- 
norance of the existence of an inter- 
vening lien is deemed such a mistake 
of fact as to entitle the party to re- 
lief, although such intervening lien 
was of record at the time. Bruse v. 
Nelson, 35 Iowa 157; Geib v. Rey- 
nolds, 85 Minn. 331, 28 NW 923; Home 
Inv. Co. v. Clarson, 21 S. D. 72, 109 
NW 507; Ricker vy. Stott, 13 S. D. 
208, 83 NW 47; Upton v. Hugos, 7 
S. D. 476, 64 NW 523. And see Mort- 
gages [27 Cyc 1434]. 

10. West v. Kerby, 4 J. J. Marsh. 
(Ky.) 56; Miller v. Missouri Fire 
Brick .Co., 139 , Mo; #A..25;,019 0S Ww, 
976; Strusburgh v. New York, 87 
N. Y. 452 [rev 45 N. Y. Super. 508]; 
eae v. Woodfin, 5 Munf. (19 Va.) 

[a] “Where money is paid 
through mutual mistake, either the 
law or equity will afford relief to 
the person making the payment, 
even though no fraud or misrepre- 
sentation on the part of the other’ 
appears.” Miller vy. Missouri Fire 
Brick Co., 139 Mo. A. 25, 33, 119 SW 

[ob] Where the mistake is uni- 
lateral it must have been induced by 
the conduct of the opposite party. 
Binks v. .Hollis, 38 Tex. Div. A. 23, 
85 SW 463. 

11. Wilkins v. Woodfin, 5 Munf. 
CLOR Vase Lee: 

12. Lesslie v. Richardson, 60 Ala. 
563; Russell v. Little, 28 Ala. 160. 
See also supra § 35. 

13. U. S.—Utermehle vy. Norment, 
197 USS) 40,525. SCt..291, 5 49) wed: 
655, .2 AnnCas 520; U. S. Bank v. 
Daniel, 12 Pet. 32, 9 L. ed. 989; Hunt 
v. Rousmanier, 1 Pet. 1, 7 L. ed. 27; 
Hunt v. Rousmaniere, 8 Wheat. 174, 
5. Ll: ed. 589. [rev 12 2 Cas.) No. 
6,898, 2 Mason 342]; La Clair v. 
U. S., 184 Fed. 128, 138 [cit Cyc]; In 
re Dunham, 8 F. Cas. No. 4,146, 
Phila. 471; Sims v. Lyle, 22 F. Cas. 
No. 12,891, 4 Wash. C. C. 301; Sims 
Vensliyle, 122) aK (Cass INOjndag8O200 4 
WashwCy Car320: 

Ala.—Hemphill v. Moody, 64 Ala. 
468; Clark v. Hart, 57 Ala. 390; 
Gwynn vy. Hamilton, 29 Ala. 233. 

Ariz.—Steinfeld y. Zeckendorf, 10 
Ariz. 221, 86 P 7. 

Cal.—Kenyon v. Welty, 20 Cal. 637, 
$81 AmD 137; Boggs y. Fowler, 16 
Cal. 559, 76 AmD 561; Goodenow v. 
Ewer, 16 Cal. 461, 76 AmD 540; 
Smith v. McDougal, 2 Cal. 586. 

Conn.—Usher v. Waddingham, 62 
Conn. 412, 26 A 588. 

Del.—Stoeckle v. Rosenheim, 10 
Del. Ch. 195, 87 A 1006; McFarlin’s 
Pet. 549. Del. Cha :430,2 75) Ay 284. 

Ga.—Burke v. Mackenzie, 124 Ga. 
248, 52 SE 653. 


Ill.—Moore v. Shook, 276 Ill. 47, 
114 NE 592; Tilton v. Fairmount 
Lodge, ete., 244 Ill. 617, 91 NE 644 


[aff 149 Ill. A. 5380]; Dinwiddie v. 
Self, 145 Ill. 290, 88 NE 892; Lang v. 
Long, 132 Ill. 72, 23 NE 591 [aff 30 
Ill. A. 559]; Goltra v. Sanasack, 53 
Ill. 456; Ruffner v. McConnel, 17 III. 
212, 68 AmD 362; Campbell v. Carter, 
14 Ill. 286; Shafer v. Davis, 13 Ill. 
395; Beebe v. Swartwout, 8 Ill. 162; 
Broadwell v. Broadwell, 6 Ill. 599; 
Paullissen v. Loock, 38 Ill. A. 510. 

Ind.—Hollingsworth v. Stone, 90 
Ind. 244; Carley v. Lewis, 24 Ind. 
23. 
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relief has nevertheless frequently been given.14 The | doctrine is universally traced to the maxim, Igno- 


TIowa.—Kitchen vy. Chantland, 130 
Iowa 618, 105 NW 367, 8 AnnCas 81; 
Glenn vy. Statler, 42 Iowa 107; Pier- 
son v. Armstrong, 1 Iowa 282, 63 
AmD 440. 

Ky.—Franklin First Nat. Bank Vv. 
Ford, 10 Ky. Op. 251. 

Me.—Fenderson v. Fenderson, 116 
Me. 362, 102 A 69. 

Md.—Euler v. Schroeder, 112 Md. 
155, 76 A 164; Williams v. Hodgson, 
2 Harr. & J. 474, 3 AmD 563. 

Mass.—Reggio v. Warren, 207 
Mass. 525, 93 NE 805, 32 LRANS 340, 
20 AnnCas 1244. 

Mich.—Renard v. Clink, 91 Mich. 
1, 51 NW 692, 30 AmSR 458; Hughes 
v. Pealer, 80 Mich. 540, 45 NW 589; 
Tompkins v. Hollister, 60 Mich. 470, 
27 NW 651. 

Minn.—Diebel v. Diebel, 116 Minn. 
168, 133 NW 463; Forest Lake State 
Bank v. Ekstrand, 112 Minn. 412, 128 
NW 455; HErrett v. Wheeler, 109 
Minn. 157, 123 NW 414, 26 LRANS 
816; Truesdale v. Sidle, 65 Minn. 
315, 67 NW 1004; Benson v. Markoe, 
37 Minn. 30, 33 NW 38, 5 AmSR 816. 

Miss.—Nabours v. Cocke, 24 Miss. 
44; Lyon v. Sanders, 23 Miss. 530. 

Mo.—Kleimann y. Gieselmann, 114 
Mo, 437; 21) SW 796, 85"AmSR. 761; 
Norton v. Highleyman, 88 Mo. 621; 
St. Louis v. Priest, 88 Mo. 612: 
Price v. Estill, 87 Mo. 378; Dailey v. 
Jessup, 72 Mo. 144; State Sav. Trust 
Co. v. Spencer, (A.) 201 SW 967. 

N. J.—Hampton v. Nicholson, 23 
N. J. Eq. 423; Bentley v. ee ieee 
18 N. J. Eq. 366 [rev 19 N. J. Eq. 462 


‘97 AmD 671]. 


N. Y.—Berry v. American Cent. 
Ins, Co.) ea Ney. 49,30)" NE! 254, 
28 AmSR 548 [aff 5 Silv. Sup. 242, 
8 NYS 762]; Weed v. Weed, 94 N. Y. 
243; Jacobs v. Morange, 47 N. Y. 57 
{rev 1 Daly 523]; Marble v. Whitney, 
28 N. Y. 297; Treadwell v. Clark, 124 
App. Div. 260, 108 NYS 733 [app dism 
192 N. Y. 5381 mem, 84 NE 1121 
memj; Snyder v. Ash, 80 App.. Div. 
183, 51 NYS 772; Kelly v. Connecti- 
eut Mut. L. Ins. Co., 27 App. Div. 
336, 50 NYS 139; Gilbert v. Gilbert, 
9 Barb. 532. 

N. C.—Bledsoe v. Nixon, 68 N. C. 
521; Foulkes v. Foulkes, 55 N. C. 
260. 

Or.—Wicks v. Metcalf, 83 Or. 687, 
163 P 434, 988, LRA1918A 493. 

Pa.—Clark  v. Lehigh, etc. Coal 
Co., 250 Pa. 304, 95 A 462; Pennsyl- 
vania Stave Co.’s App., 225 Pa. 178, 
73 A 1107, 133 AmSR 875; In re Mul- 
holland, 224 Pa. 536, 73 A 9382, 132 
AmSR 791; Gross v. Leber, 47 Pa. 
520; Peters v. Florence, 38 Pa. 194; 
Good v. Herr, 7 Watts & S. 258, 42 
AmD 236; Rankin v. Mortimere, 7 
Watts 372; Eckert v. Eckert, 20 Pa. 
Dist. 835; Snavely v. Musselman, 3 
LanecBar 23. 

Porto Rico.—Ponce, etc., R. Co. v. 
American R. Co., 7 Porto Rico Fed. 
131. 

S. C.—Hutchison vy. Fuller, 67 S. C. 
280, 45 SE 164, 

CATA v. Doolittle, 1 Head. 

Vt.—Drake v. Wild, 70 Vt. 52, 39 
A 248; Freeman y. Holt, 51 Vt. 538; 
Mellish v. Robertson, 25° Vt. 603. 

Va.—Burton v. Haden, 108 Va. 51, 
60 SE 736, 15 LRANS 1038; Zollman 
v. Moore, 21 Gratt. (62 Va.) 313. 

Wash.—Peacock Mill Co. v. Honey- 
cutt, 55 Wash. 18, 21, 108 P 1112 [cit 
Cyc}. 

W. Va.—Schuttler v. Brandfass, 41 
W. Va. 201, 23 SE 808; Shriver v. 
Garrison, 30 W. Va. 456, 4 SE 660; 
trarner wae rice: it pW > Vaewoece 

Eng.—Pullen vy. Ready, 2 Atk. 587, 
26 Reprint 751; Wildey v. Copper’s 
Co., 3 P. Wms. 127 note, 24 Reprint 
997; Comyns Dig. ec 3 F. 8. 

[a] Reasons for rule.—(1) “With- 
out this rule, as has been often re- 
marked, the administration of law 


would be impracticable because of 
its uncertainty.” Hutchison Vv. 
Fuller, 67 S. C. 280, 284, 45 SE 164. 
(2) “Without this, legal accounta- 
bility could not be enforced, and ju- 
dicial administration would be em- 
barrassed at every step.” Hemphill 
v. Moody, 64 Ala. 468, 473. (3) “The 
ground on which the doctrine rests 
is this, that it is impossible to up- 
hold the government, and so to 
maintain its administration as to 
protect public and private rights, 
except on the principle that the 
rights. and liabilities of every one 
shall be the same as if: he knew the 


law.” Jordan v. Stevens; 51 Me. 
78, 80, 81 AmD 556. 
{b] Rule applied.—(1) Where a 


plaintiff who had entered a judgment 
against two of three joint debtors 
moved to vacate the judgment his 
mistake of law that the entry did 
not bar an action against the third 
formed no basis for relief. National 
Broadway Bank v. Hitch, 66 Hun 
404, 21 NYS 395, 29 AbbNCas 400, 
23 NYCivProe’’'10. (2) Where a 
town raised money by the sale of its 
bonds for the relief of certain 
drafted men and the money was 
voluntarily paid over to them, and 
the law under which this was done 
was later declared to be unconsti- 
tutional, the holders of the bonds 
could not recover on the theory of 
mistake of law the amount of money 
so advanced to the town. Newburgh 
Sav. Bank v. Woodbury, 173 N. Y. 
62, 65 NE 858. (3) Where certain 
persons, relying upon an order of 
court authorizing a receiver to is- 
sue certificates which should be a 
first lien, advanced money thereon, 
and such order was subsequently re- 
versed, their payments should be 
considered as unsecured advances 
and equity would grant no greater 
relief. Knickerbocker Trust Co. v. 
Oneonta ete.) Re" Co.) JST App Div. 
687; 123 NYS 822. 

[c] Rule in federal courts.—(1) 
“Whatever rule may prevail else- 
where, there can be, in the equity 
courts of the United States, no relief 
from a mistake of law.’ Utermehle 
Vv. Norment,” 197 -Ul—S> 4020 56,°25 
SCts29n 49 Ti. Neds 650.58 162) eee We 
know of no case where mere igno- 
rance of the law, standing alone, con- 
stitutes any excuse or defense 
against its enforcement. It would 
be impossible to administer the law 
it ignorance of its provisions were 
a defense thereto. There are cases, 
undoubtedly, where ignorance of the 
law, united with fraudulent conduct 
on the part of others, or mistakes 
of fact relating thereto, will be 
regarded as a defense, but there 
must be some element, other than a 
mere mistake of law, which will af- 
ford an excuse. In addition there 
ought to be no negligence in at- 
tempting to discover the _ facts.” 
Utermehle y. Norment, supra. 

{d] A voluntary payment (1) 
made under a mistake of law can- 
not be recovered. Doll v. Earle, 65 
Barb. -(N.' Y.) 298. (2) “Where 
money has been paid with full 
knowledge of all the facts or cir- 
cumstances upon which it is de- 
manded, or with the means of such 
knowledge, it cannot be recovered 
back upon the ground that the party 
supposed he was bound in law to 
pay it, when in truth he was not.” 
Clarke v. Dutcher, 9 Cow. (N. Y.) 
674, 681 [quot Kelly v. Connecticut 
Mut.--lu. ‘Ins, \Go.) 27 App. Diy.» 336; 
343, 50 NYS 139]... 

[e] Erroneous advice of counsel 
as to the law is not a _ sufficient 
ground for relief. Treadwell v. 
Clark, 124 App. Div. 260, 108 NYS 
733 [app dism 192 N. Y. 531 mem, 
84 NE 1121 mem]. But see Hunger- 
ford Brass, etc., Co. v. Brigham, 47 


Misc. 240, 95 NYS 867 (holding that 
an attorney would not be permitted 
to take advantage of the ignorance 
of his client and assert the invalidity 
of an agreement between them which 
he had pronounced valid). 

[f] Contract made on faith of 
overruled decision.—A contract en- 
tered into by parties under a mutual 
supposition that the law affecting 
the subject of the contract was in 
accordance. with a previous decision 
of the supreme court upon a similar 
state of facts, will not be set aside 
because of a subsequent decision by 
the same court overruling the former 
one, and declaring a different rule 
upon the subject. Kenyon v. Welty, 
20 Cal. 637, 81 AmD 137; Pittsburgh, 
ete., Iron Co. v. Lake Superior Iron 
Co., 118 Mich. 109, 76 NW 395. 

[g] Mistake as to interest ac- 
quired under will. Where there was a 
mutual mistake as to the interest 
acquired by a widow to property 
under the will of her deceased hus- 
band, and the right to convey it, 
such mistake was merely of law 
against which a court of equity will 
not grant relief. Kleimann v. Giesel- 
mann, 114 Mo. 437, 21 SW 796, 35 
AmSR 761. 

{h] A distinction has been taken 
between ignorance and mistake of 


the law: (1) The first is not suscepti- © 
ble of proof, and cannot therefore be . 


relieved; but mistake may be proved, 
and when proved relief will be af- 


forded. Hopkins v. Mazyck, 10 S. C. 
Eq. 242. (2) “The distinction has 
always been regarded somewhat 


shadowy and difficult of application. 
It has been held in this State to be 
founded on the fact that ignorance 
is a mere state of mind which could 
not be proved, while mistake is sus- 
ceptible of proof.’ Hutchison v. 
Fuller, 67 S. C. 280, 283, 45 SE 164. 

14. U. S.—U. S. Bank v. Daniel, 
12) Petvs2yyou Tie -edyy 98957" Bam te ave 
Rousmanier, 1° Pet. 1, 7 Li ed. 27; 
South Carolina Medical Soe. v. Gil- 
breth, 208 Fed. 899; Taylor v: 
Holmes, 14 Fed. 498 [aff 127 U. S. 
489, 8 Sct 1192, 32 L. ed. 179]; Bailey 
v. American Cent. Ins. Co., 13 Fed. 
250, 4 McCrary 221. 

Cal.—Remington vy. 
Cal! 620. 
Bee tet od v. Dod, 


Higgins, 54 
3 Colo. 


Conn.—Stedwell vy. 
Conn. 139. 

Del.—Stoeckle v. Rosenheim, 10 
Del. Ch. 195, 87 A 1006; McFarlin’s 
Pet., 9 Del. Ch. 430, 75 A 281.- 

Ga,—Clayton v. Bussey, 30 Ga. 
946, 76 AmD 680; Cartledge vy. Cut- 
Lith S2taeGary ks 

Ill.—Moore v. Shook, 276 Ill. 47, 
114 NE 592; Dinwiddie v. Self, 145 
Ill. 290, 83 NE 892. 

Ind.—McCord vy. Bright, 44 Ind. A. 
275, 87 NE 654. 

Iowa.—Bottorff v. Lewis, 121 Iowa 
27, 95 NW 262; Williams v. Hamil- 
ton, 104 Iowa 423, 73 NW 1029, 65 
ae 475; Baker v. Massey, 50 Iowa 

Ky.—Blakemore v. Blakemore, 44 
SW 96, 19 Kyl 1619. 

Me.—Fenderson vy. Fenderson, 116 
Me. 362, 102 A 69; Jordan v. Stevens, 
51 Me. 78, 81 AmD 556. 

Md.—Lammot v. Bowly, 6 Harr. & 
J. 500. 

Mass.—Reggio ov. Warren, 207 
Mass. 525, 93 NE 805, 32 LRANS 340, 
20 AnnCas 1244. 

Mich.—Renard v. Clink, 91 Mich. 
1, 51 NW 692, 30 AmSR 458. 

Minn.—Forest Lake State Bank v. 
Ekstrand, 112° Minn. 412, 128 NW 
455; Brrett v. Wheeler, 109 Minn. 
157, 123 NW 414, 26 LRANS 816; 
Benson v. Markoe, 37 Minn. 30, 33 
NW 38, 5 AmSR 816. 

no ae eee vy. Pittman, 51 Miss. 


Anderson, 21 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rantia juris neminem excusat,5 and has been de- 
clared to be a harsh doctrine maintainable only on 
grounds of public policy.1% Regarding the general 
rule as settled, courts and authors have made, great 
efforts to discover and classify principles upon which 
the large and increasing number of exceptional 
cases may be based. None of these efforts has been 
altogether successful, and no general principle can 
be stated which will harmonize the cases.17 While 
the rule has been too often declared to be ignored, 
it seems to be founded upon a misconception of the 
maxim to which it is traced and the efforts of the 
courts to engraft exceptions have led practically 
In many cases to an annulment of the rule itself. 
_ In most of the eases where the rule is applied relief 

would have been denied under similar circumstances 
were the mistake one of fact. These are cases 
where one or both parties acted merely in ignorance 
of the law, with opportunity to inform themselves.18 
A similar neglect as to a matter of fact would bar 
relief.19 The earlier cases exhibit a less liberal 


spirit in granting relief resulting mainly from the. 


great influence which the early reported cases, de- 
cided by Chancellor Kent, had in shaping the early 
equity jurisprudence of this country.2° Later cases 
display a desire to discover some ground to rectif‘y 


Pe econ v. Betts, 21 Mo. A. [a] 


Mont.—Brundy v. Canby, 50 Mont. 


EQUITY 


“The propriety of exercising 
this power must depend upon the 
circumstances which surround each 


[21'Cag 7 295 


an inequitable result flowing from mistakes of law, 
and while recognizing the rule, the courts are ready 
and even astute to seize upon any element of fact 
as sufficient in connection with mistake of law to 
justify the granting of relicf,2*, and the rule is 
sometimes stated so as to apply only where there 
was full knowledge of all material facts and cir- 
cumstances bearing upon the legal question as to 
which the mistake occurred.22, In some eases the 
rule has been avoided by declaring that a mistake 
as to the title to property or as to the existence 
of particular rights, although caused by an erro- 
neous idea as to the legal effect of a deed or as to 
the duties or obligations created by an agreement, 
was really a mistake of fact and not strictly one of 
law, and so did not constitute an insuperable bar 
to relief.2* In other cases, a distinction between 
ignorance or mistake as to a general rule of law pre- 
scribing conduct and establishing rights and duties, 
and one as to the private right or interests of a 
party under a written instrument, has been drawn; 
and it has been declared that while relief cannot 
be given by reason of a mistake of the former kind, 
one of the latter kind shared by both parties to an 
agreement and resulting in a loss of the rights of 
one of them, may be set aside at the suit of the 
Tram Co., (Civ. A.) 121 SW 256, 


22. Ill.—Dinwiddie v. Self, 145 Ill. 
290, 33 NE 892. 


454, 148 P 315. case. It will depend upon whether 
N. J.—Swedesboro Loan, ete.,|/a party who asks relief has .been 
Assoc. v. Gans, 65 N. J. Eq. 132, 55] negligent; whether he has been led 


A 82; Freichnecht v. Meyer, 39 N. J. 
Wg. 551. 

Oh.—Evants v. Strode, 11 Oh. 480, 
388 AmD 744; McNaughten v. Part- 
ridge, 11 Oh. 223, 38 AmD 731; Bige- 
low v. Barr, 4 Oh. 358. : 

Pa.—Gross v. Leber, 47 Pa. 520. 

S. C—Hutchison y. Fuller, 67 S. C. 
280, 45 SE 164. ; 

Tex.—Harrell vy. De Normandie, 26 
Tex. 120. 

. Va.—Burton vy. Haden, 108 Va. 51, 
60 SE 736, 15 LRANS 1038; Webb v. 
Alexandria, 33 Gratt. (74 Va.) 168. 

Wash.—MacKay v. Smith, 27 
Wash. 442, 67 P 982. 

Eng.—Cooper v. Phibbs, L. R. 2 
FIO. 149,022) HMRC 149) Stone’ v. 
Godfrey, 5 De G. M. & G. 76, 54 Eng 
Ch 63, 43 Reprint 798; Bingham v. 
Bingham, 1 Ves. 126, 27 Reprint 934. 

“Whatever exceptions there may 
be to this rule, they are not only 
few in number, but they will be 
found to have something peculiar in 
their characters.” Hunt v. Rous- 
meanier ty Pet siGUetS:)7 1) Wb, 27 I: ‘ed, 


Te 

“Instead of saying that there are 
‘exceptions’ to the rule, it would 
probably be more correct to say that, 
while relief will never be granted 
merely on account of the mistake of 
the law, there are cases where there 
are other elements, not in themselves 
sufficient to authorize the Court to 
interpose, but which, combined with 
such a mistake, will entitled the 
party to relief.” Jordan v. Stevens, 
51 Me. 78, 81, 81 AmD 556. 

[a]. “Where the legal principle is 
confessedly doubtful, and one about 
which ignorance may well be sup- 
posed to exist, a person acting un- 
ager a misapprehension of the law in 
such a case, shall not forfeit any of 
his legal rights, by reason of such 
mistake.” Lammot v. Bowly, 6 
Harr. & J. (Md.) 500, 525. 

15. See cases supra notes 13, 14. 
“See also the maxim [21 Cyc 1726]. 
16. Tabor v. Michigan Mut. 
Ins. Co., 44 Mich. 324, 6 NW 830. 

17. Stedwell v. Anderson, 21 Conn. 
139; Macklem vy. Bacon, 57 Mich. 334, 
24 NW 91; Swedesboro Loan, etce., 


Assoc. v. Gans, 65 N. J. Hq. 132, 55 


A 82. 


into his belief by the other party; 
whether other innocent parties will 
be injured by a rectification of the 
mistake, or whether the mistake can 
be regarded as one of fact, although 
indirectly resulting from a mistaken 
notion of the law. All these and 
other features are to be considered 
in deciding whether it is equitable 
and politic to put the mistaken party 
in- statu .quo.”’ Swedesboro ‘Loan, 


ete., Assoc. v. Gans, 65 N.. J. Eq. 
S23, S5<cAr 182. 

18. U. S.—In re Dunham, 8 F. Cas. 
No. 4,146, 9 Phila. (Pa.) 471; Sims 
Verluylenioae ate Cass aNow 12;89h, 024 
Wash. C. C. 301. 

Ala.—Hemphill v. Moody, 64 Ala. 


468. 

Ill. Campbell v. Carter, 14 IIl. 
286; Beebe v. Swartwout, 8 Ill. 162. 

Md.—Williams v. Hodgson, 2 Harr. 
& J. 474, 3 AmD 5638. 

Mo.—Norton vy. Highleyman, 88 
Mo. 621; Schaffner v. Schilling, 6 Mo. 
A. 42. 

19. See supra § 64. 

20. Hampton v. Nicholson, 23 N. 
J. Eq. 423; Bentley v. Whittemore, 
182 eNe TS. BEG) 366. “[rey on™ other 
grounds 19 N. J. Eq. 462, 97 AmD 
671]; Wintermute v. Snyder, 3 N. J. 
Eq. 489; Garwood v. Eldridge, 2 
N. J. Eq. 145, 34 AmD 195; Skillman 
v. Teeple, 1 N. J. Eq. 232; Lyon v. 
Richmond, 2 Johns. Ch. (N. Y.) 56 
[rev on other grounds 14 Johns. 501}. 

21. Ala.—Norwood v. Louisville, 
ete., R. Co., 149 Ala. 151, 163, 42 S 
683 [quot Cyc]; Hemphill v. Moody, 
64 Ala. 468. 

Conn.—Usher v. Waddingham, 62 
Conn. 412, 26 A 538. 

Ind.—Hollingsworth v. Stone, 90 
Ind. 244; Carley v. Lewis, 24 Ind. 
23; McCord v. Bright, 44 Ind. A. 275, 
87 NE 654. 

Mo.—State Say. Trust 
Spencer, (A.) 201 SW 967. 

N. J.—Swedesboro Loan, etc., 
Assoc. v. Gans, 65 N. J. Hq. 132, 55 


Coaa ive 
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Oh.—McNaughten v. Partridge, 11 
Oh. 223; 388 AmD”~ 731; Bigelow vy. 
Barr, 4 Oh. 358. 

Pa.—Russel’s. App., 75 Pa. 269; 
Gross v. Leber, 47 Pa. 520. , 

Tex.—Texas, etc., R. Co. v. Sabine 


Ind.—Oiler vy. Gard, 23 Ind. 212. 

Minn.—Houston v. Northern Pac. 
R. Co., 109 Minn. 273, 128 NW 922, 18 
AnnCas 325 [rev on other grounds 
231 U. S. 181, 34 SCt 1138, 58 L. ed. 
176]; Perkins v. Trinka, 30 Minn. 
241, 15 NW 115. 


Mo.—McMurray v. St. Louis Oil 
Mfg. Co., 33 Mo. 377. ‘ 
N. Y.—Weed v. Weed, 94 N. Y. 


243; Kelly v. Connecticut Mut. L. 
Ins*1Cor, 2a ADs) Divers Onn D. Oar NES 
139; Lumber Exch. Bank y. Miller, 


18 Mise. 127, 40 NYS 10738; Lyon v. 
Richmond, 2 Johns. Ch. 56 [rev on 
other grounds 14 Johns. 501]. 

Pa.—Shields v. Hitchman, 251 Pa. 
455, 96 A 1039; Pennsylvania Stave 
Cols “Apps: i225) Ba, TiS. 13-:AusL LOE 
133 AmSR 875; In re Mulholland, 224 
Pa; 536,739 A: 3932). 132 AmSR? 7945 
Lancaster v. Flowers, 208 Pa. 199, 
57 A 526; Norris v. Crowe, 206 Pa. 
438, 449, 55 A 1125, 98 AmSR 783; 
Good v. Herr, 7 Watts & S. 253, 42 
AmD 236. 

Vt.—Drake y. Wild, 70 Vt. 52, 39 
A 248. 

“In no case is ignorance .or mis- 
take of law with a full knowledge 
of the facts, per se a ground for 
equitable relief.’”’ Norris v. Crowe, 
supra [quot Pennsylvnia Stave Co.’s 
Appj225. Pai 78827 738 Ast 078s 
AmSR 875]. 
°23. Blakeman v. Blakeman, 39 
Conn, 820; Stedwell v. Anderson, 21 
Conn. 139; Reggio v. Warren, 207 
Mass. 525, 93 NE 805, 32 LRANS 
340, 20 AnnCas 1244; Eustis Mfg. 
Co. v. Saco Brick Co., 198 Mass. 212, 
84 NE 449; Busiere v. Reilly, 189 
Mass. 518, 75 NE 958; Livingstone 
v. Murphy, 187 Mass. 315, 72 NE 
1612, 105 AmSR 400; Wileox v. Lu- 
cas, 121 Mass. 21; Macknet v. Mack- 
net, 29 N. J. Eq. 54; McCarthy v. 
Decaix, 2 Russ. & M. 614, 11 EngCh 
614, 89 Reprint 528. 

[a] A mistake as to title is a mis- 
take of fact, even though arising 
from an erroneous view of the legal 
effect of a deed. Busiere v. Reilly, 
189 Mass. 518. 75 NE 958; Living- 
stone v. Murphy, 187 Mass. 315, 72 
NE 1012, 105 AmSR 400; Whelen’s 
App., 70 Pa. 410. 

[b] “A mistake in the legal ef- 
fect of a description in a deed, or 
in the use of technical language, 
may be relieved against, upon proper 


96 [21C.J.] | 


injured party, although no fraud was practiced upon 
So it has been said that the important ques- 
tion is not whether the mistake is one of law or of 
fact, but whether the particular mistake is such 
as a court of equity will correct, and that this 
depends upon whether the case falls within the fun- 
damental principle of equity that no one shall be 
allowed to enrich himself unjustly at the expense 
of another by reason of an innocent mistake of law 


him.?* 


proof.” Canedy v. Marcy, 13 Gray 
(Mass.) 373, 377. 

24. U. S.—Order of United Com- 
mercial Travelers v. McAdam, 125 
Bed.) 358, 6 uCCAl 2.2. 

Ark.—State v. Paup, 13 Ark. 129, 
56 AmD 3038. 

Cal.—Hearst v.° Pujol, 44 Cal. 230. 


Colo.—Morgan v. Dod, 3 Colo. 551. 


Conn.—Blakeman v. Blakeman, 39 
Conn. 320; Stedwell v. Anderson, 21 
Conn 139; 

Del.—Stoeckle v. Rosenheim, 10 


Del. Ch. 195, 87. A 1006; Mc¥Farlin’s 
Pet., 9 Del. Ch..430, 75 A 281. 
Ill. Moore vy. Shook, 276 Ill. 47, 
114 NE 592. 
Iowa.—Bottorff v. Lewis, 121 Iowa 
27, 95 NW 262. 


Ky.—Blakemore v. Blakemore, 44 
SW 96, 19 KyL 1619. 

Me.—Tarbox y. Tarbox, 111 Me. 
374, €9 A 194. 

Mass.—Reggio v. Warren, 207 
Mass. 525, 93 NE 805, 32 LRANS 


340, 20 AnnCas 1244; Livingstone v. 
Murphy, 187 Mass. 315, 72 NE 1012, 
105 AmSR 400; Canedy v. Marcy, 13 
Gray 373. 

Mich.—Renard v. Clink, 91 Mich. 
1, 51 NW 692, 30 AmSR 458. 

Minn.—Houston, v. Northern Pac. 
R. Co., 109 Minn. 2738, 123 NW 922, 
18 AnnCas 325 [rev on other grounds 
231) Wet Solst SSO ELLIS 58), ved, 
176]; Benson v. Markoe, 37 Minn. 
30, 33. NW 38, 5 AmSR 816. 

Pa.—Whelen’s App., 70 Pa, 410. 

Tenn.—King v. Doolittle, 1 Head. 
Us : 

Vt.—Drake v. Wild, 70 Vt. 52, 39 
A 248. 

Va.—Burton v. Haden, 108 Va. 51, 
60 SE 736, 15 LRANS 10388. 

Eng.—Beauchamp v. Winn, L. R. 
6 HH. i.) 223; 22 HRC 889; Cooper v. 
Phibbs; @, Ri 2 HB. .0149; 22 HRC 
149; In re Oliver; [1905] 1 Ch. 191; 
Huddersfield Banking Co. v. Lister, 
etc., [1895]! 2 Ch. 2738; Jones v.. Clif- 
ford, 3 Ch. D. 779; Reynell v. Sprye, 
8 Hare 222, 32 EngCh 222, 68 Re- 
print 340 [aff 1 De G. M. & G. 660, 
50 EngCh 660, 42 Reprint 710]; Lans- 
downe v. Lansdowne, 2 Jac. & W. 
205, 37 Reprint 605. 

“Tt is. said ‘Ignorantia juris haud 
excusat;’ but in, that maxim the 
word ‘jus’ is used in the sense of 
denoting general law, the ordinary 
law of the country. But when the 
word ‘jus’ is used in the sense of 
denoting a private right, that maxim 
has no application. Private, right of 
ownership is a matter of fact; it 
may be the result also of matter of 
law; but if parties contract under a 
mutual mistake and misapprehension 
as to their relative and respective 
rights, the result is, that that agree- 
ment is liable to be set aside as 
having proceeded upon a common 
mistake.’ Cooper v. “Phibbs,; lL. R. 
OVE Le 149) 1705922 RC M149. 

‘Tf the maxim is used in the 
sense of denoting general law, the 
ordinary law of the country, no ex- 
ception can be admitted to its gen- 
eral application; but it is otherwise 
when the word ‘jus’ is used in the 
sense of -denoting a private right. 
If a man through misapprehension 
or mistake of the law parts with or 
gives up private right of property, 
or assumes obligations upon grounds 
upon which he would not have acted 
but for such misapprehension, a 
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court of equity may grant relief if 
under the general circumstances of 
the case it is satisfied that the party 
benefited by the mistake cannot in 
conscience retain the benefit or ad- 
vantage so acquired.” Webb v. 
Alexandria, 33 Gratt. (74 Va.) 168, 
176. 

[a] This rule has been applied: 
(1) Where a man purchased his own 
property through mistake. Houston 
v. Northern Pac. R. Co., 109 Minn. 
273, 123 NW 922, 18 AnnCas 325° [rev 
on other grounds 231 U. S. 181, 34 
SCt 113, 58 L. ed. 176]; Bingham v. 
Bingham, 1 Ves. 126, 27 Reprint 934. 
(2) Where a release was made so 
broad in its terms as to release 
rights of property of which the 
party was ignorant. Cholmondeley 
v. Clinton, 2 Meriv. 171, 35 Reprint 
905, 014; sERCAS TS: (3) Where a 
party, under the misapprehension 
that he had no title, surrendered to 
the supposed owner. Pusey v. Des- 
bouvrie, 3 P. Wms. 315, 24 Reprint 
1081,510)> DRECY8b122" 4) Se Wihhereifa 
mortgage was executed to secure a 
debt, when in fact the debt was 
barred by limitation. Blakemore v. 
Blakemore, 44 SW 96, 19 KyL 1619. 
(5) Where money was paid under 
a mistake of one’s rights and duty, 
and which he was under no legal or 
moral obligation to pay. Monroe 
Nat. Bank vy. Catlin, 82 Conn. 227, 
73 A383. 4 

[b] Where grantors occupy a 
fiduciary relation to the grantee, and 
the parties have acted in ignorance 
of, or under mistake as to, their 
antecedent legalh rights, a court of 
equity may look into the transaction 
and grant relief. Jenkins vy. Brad- 
ley, 104 Wis. 540, 80 NW 1025. 

{c] Criticism of rule.—The dis- 
tinction, however, seems too subtle 
and difficult of application for prac- 
tical purposes. Private rights, un- 
less in very exceptional cases, rest 
on general law. If the facts are 
known and a mistake is made with 
relation to a private right depending 
upon those facts, it must be a mis- 
take of general law. For discus- 
sions of the exceptions see 1 Story 
Kg. Jur. § 110 et seq; 2 Pomeroy Ea. 
Jur. § 841 et seq; Bispham Eq. $187 
et seq; Smith Prine. Hq. (2d ed) p 210 
et seq. 

25.’ Benson }v. “Bunting, “2277 Cal. 
532, 59° P 991. 78 AmSR 81; Bronson 
uv: DLeibold, 8% Conn. 293; 877 A) 979s 
Park v. Blodgett, 64 Conn. 28, 29 A 
133; Reggio v. Warren. 207 Mass. 
525, 938 NE 805, 32 LRANS 340, 20 
AnnCas 1244; Diebel v. Diebel, 116 
Minn. 168, 1338 NW 463; Forest Lake 
State Bank vy. Ekstrand, 112 Minn. 
412, 128 NW 455. é 

“Relief will be granted when, in 
view of all the circumstances, to 
deny it would permit one party to 
suffer a gross wrong at the hands of 
the other.” Parchen v. Chessman, 
49 Mont. 326, 339, 142 P 631, 146 P 
469, AnnCas1916A 681 [quot Brundy 
v. Canby, 50 Mont. 454, 472, 148 P 
SL Oils 

“When one has obtained such an 
advantage over another by reason of 
that other’s mistaken view of his 
legal rights that it would, under the 
circumstances, be unconscionable for 
him to retain it,’ equity will not al- 
low him to do so. Monroe Nat. Bank 
Ver Catlin, 982) Conn. 22772 8ieer 73) VA 


or fact entertained by both parties.*® 
parties acted under a common mistake of law and 
the party injured thereby can be relieved without 
doing injustice to others, relief has been granted.”® 
Equity always relieves against a mistake of law 
when the surrounding facts raise an independent 
equity,?7 as where there has been a mistake of law 
by one party induced by misrepresentation, deceit 
or.undue influence on the part of the other,?* or 


[§ 69 
Where the 


38 [quot Bronson y. Leibold, 87 Conn. 
293; 299,80 A S79]. 

26. - S—Snell v. Atlantic F. & 
NEV Ins C05, 98 Us Ss SOs Lon aan eG 
52; South Carolina Medical Soc. v. 


Gilbreth, 208 Fed. 899. 


Ark.—Lawrence County Bank v. 
Arndt, 69 Ark. 406, 65 SW 1052. 

Ind.—Parish v. Camplin, 139 Ind. 
1, 37 NE 607. 

Iowa.—Hausbrandt v. Hofler, 117 


Iowa 103, 90 NW 494, 94 AmSR 289 
Mass.—Reggio  v. 
NE 805, 32 LRANS 
J.-—Freichnecht v. Meyer, 
188, 32 A 919. 
28. U. S.—Wheeler v. Smith, 9 


{quot and foll Stafford v. Fetters, 55 
Iowa 484, 8 NW 322]. 
Warren, 207 
Mass. 525, 93 
340, 20 AnnCas 1244. 
N. 39 
IN de PEO 5! 
R. I.—Ryder vy. Ryder, 19 R. I. 
27. Bronson y. Leibold, 87 Conn. 
293, 87 A 979. 
How. 55, 13 L. ed. 44; South Carolina 
Medical Soc. v. Gilbreth, 208 Fed. 


899. 

Ala.—Hardigree v. Mitchum, 51 
Ala. 151; Townsend v. Cowles, 31 
ae 428; Haden vy. Ware, 15 Ala. 


Cal.—Bogegs v. Fowler, 16 Cal. 559, 
76 AmD 561. 


Tll.— Sands v. Sands, 112 Ill. 225; 
Metropolitan Bank vy. Godfrey, 238 
il. 579. 

Ind.—Hollingsworth v. Stone, 90 
Ind. 244, 

Ky.—Bryan vy. Masterson, 4 J. J. 
Marsh. 225. 


Me.—Fenderson y. Fenderson, 116 
Me. 362, 102 A 69. 

Mass.—Busiere v. Reilly, 189 Mass. 
518, 75 NE 958. 

Mich.—Pittsburgh, ete. Iron Co, 
v. Lake Superior Iron Co., 118 Mich. 
109, 76 NW 395; Tabor v. Michigan 
Mut: -L: Ins. :Co.,. 44> Mich. - 3246 
NW 830. , 

Mo.—Kleimann y. Gieselmann; 114 
Mo. 437, 21 SW 796, 35 AmSR 761; 
Smith v. Patterson. 53 Mo. A. 66; 
Nelson™ v. Betts)/).20) Mos VAY V27195 
Schaffner v. Schilling, 6 Mo. A. 42. 

N. Y.—Hudson yv. Glens Falls Ins. 
Co.,218-N, Y. 133, 112 NH 728, LRA 
1917A 482 [rev 162 App. Div. 934, 
147 NYS 1117]; Haviland v. Willets, 
141 N. Y. 35, 35 NE 9585 Berry v. 
American Cent. “Inss.Co, W32ianiv y. 
49, 30 NE 254, 28 AmSR 548 [aff 
5 Silv. Sup. 242, 8 NYS 762]; Hysa- 
man v. Nelson, 79 Mise. 304, 140 
NYS 183. 

Pa.—Whelen’s App., 70 Pa. 410. 

R. .I.—Olney v. Weaver, 24 R. I, 
408, 53 A 287. 

Tex.—Ward v. Baker, (Civ. A.) 135 
SW 620: 

W. Va.—Schuttler v. Brandfass, 41 
W. Va. 201, 23 SE 808. 

[a] This exception applies: (1) 
Where the adjustor for a fire insur- 
ance company falsely represents to 
the insured that he has no insurable 
interest in certain property de- 
stroyed, and that the policy with 
reference thereto is void. Hudson 
v.. Glens® Falls: Inss.Go., 218i New We 
133, 112 NE 728, LRAI917A 482 [rev 
162 Apps Div.~934,"447 NYS 19:77]. 
See also Simon vy. Supreme Council, 
A. L. H., 91 App. Div. 390, 86 NYS 
866 (where a settlement of an in- 
surance claim was brought about by 
a false assertion as to the existence 
of a certain law). (2) Where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 69] 


where advantage has been in any way taken of 
one’s ignorance of law to mislead him,?® or where 
there is a relation of trust and confidence, which 
has been abused,®° especially if the mistake inures 
to the advantage of the person whose advice is 
taken, even though no fraud wag intended.*4 
hef has also been granted where the party acted 
upon a want of proper knowledge which he could 
not obtain, although vigilant in his search,?? or 
where necessary information has been refused and 
In some cases where the arrangement 
was entered into improvidently and without deliber- 


witbheld.?? 


there is a mistake of law on one 
side, and on the other positive fraud 
or inequitable, unfair, and deceptive 
conduct which tends to confirm the 
mistake and conceal the truth, it is 
the right and duty of equity to 
grant relief. Haviland vy. Willets, 
141 _N. 7 ¥. (35, 85 NE) 958° [rev 67 
Hun 89, 21 NYS 1112]; Eysaman v. 
Nelson, 79 Mise. 304, 140 NYS 183 
(where a transfer was set aside 
which was induced through the 
fraud or gross negligence of an at- 
torney in permitting his client to 
yield to a claim known by the gran- 
tees to be unfounded); Heert v. 
Cruger, 14 Misc. 508, 35 NYS 1063 
(where a mistake was made in the 
execution of a lease); Smith v. 
Fisher, 10 Misc. 625, 32 NYS 216 [aff 
$7 Hun 129, 33 NYS 1059] (where a 
bond and mortgage were restored 
and moneys advanced recovered). 

29. U. S—Order of United Com- 
mercial Travelers v. McAdam, 125 
Hed. 358, 61: CCA 22. 

Ala.—Townsend v. Cowles, 31 Ala. 
428. 

Me.—Fenderson v. Fenderson, 116 
Me. 362, 102 A 69. 

Mich.—Tompkins vy. Hollister, 60 
Mich. 470, 27 NW 651. 

W. Va.—Schuttler v. Brandfoss, 41 
W. Va. 201, 23 SE 808. 

30. Order of United Commercial 
Travelers of America v. McAdam, 
125 Fed. 358, 61 CCA. 22; Tompkins 
v. Hollister, 60 Mich. 470, 27 NW 
651; Schuttler v. Brandfass, 41 W. 
Va. 201, 23 SE 808. 

[a] Any misrepresentation of the 
legal effect of a deed or other in- 
strument which has deceived one 
who had justifiably reposed special 
trust and confidence in the maker 
of such representation may consti- 
tute fraud. Townsend y. Cowles, 31 
Ala. 428; Jordan v. Stevens, 51 Me. 
78, 81 AmD 556; Busiere v. Reilly, 189 
Mass. 518, 75 NE 958. 

31. Tompkins v. Hollister, 60 
Mich. 470, 27 NW 651; Whelen’s App., 
70 Pa. 410. ; 

32. Pittsburgh, etc. Iron Co. v. 
Lake Superior Iron Co., 118 Mich. 
109, 76 NW 395; Whelen’s App., 70 
Pa, 4103 
' 33. Pittsburgh, etc., 
Lake Superior Iron Co., 


Iron Co. v. 
118 Mich. 


109, 76 NW 395; Whelen’s App., 70 
Pa. 410. i 
34. Order of United Commercial 


Travelers of America v. McAdam, 125 
Fed. 358, 61 CCA 22; Tabor v. Michi- 
gan Mut. L. Ins. Co., 44 Mich. 324, 6 
NW 830; Evans v. Llewellyn, 2 Bro. 
Cn. 150, 29 Reprint 86; Pusey v. Des- 
pouvrie, 3 P. Wms. 315, 24 Reprint 
1081, 10 ERC 351. 

35. U. S.—Griswold v. Hazard, 
141 -U. 'S, .260, 12° SCt 3972, (35, Led: 
678; Snell v. Atlantic F. & M. Ins. 
Go., 98 U. S. 85, 25 L. ed. 52; Hunt 
v. Rousmanier, 1 Pet. 1, 7 L. ed. 27. 

D. C.—Knight v. Herriman, 37 App. 
236. 

Ill.—Dinwiddie v. Self, 145 Ill. 290, 
33 NE 892. 

Jowa.—Stafford v. Fetters, 55 Iowa 
484. 8 NW 322. : 

Mass.—Eustis Mfg. Co. v. Saco 
Brick Co., 198 Mass. 212, 84 NE ‘449. 

Mich.—Renard v. Clink, 91 Mich. 1, 


{2d Code 


EQUITY 


prise.4 Equity 


Re- 


51 NW 692, 30 AmSR 458. 
Minn.—Forest Lake State Bank v. 
Ekstrand, 112 Minn. 412, 128 NW 455. 

N. J.—Freichnecht v. Meyer, 39 
Nos Baer sbi: 

Tex.—Kelley v. Ward, 94 Tex. 289, 
60 SW 311 [aff (Civ. A.) 58 SW 207]; 
Zieschang v. Helmke, (Civ. A.) 84 
SW 436. 

Va.—Beach y. Bellwood, 104 Va. 
170, 51 SE 184. 

See also Reformation of Instru- 
ments [34 Cye 914]. 

“The rule that equity will not re- 
lieve against mistakes of law has 
no application to mistakes in the 
language of a contract, or in the 
choice of the form of an instrument, 
whereby it has an effect different 
from the intention of the parties.” 
Hausbrandt v. Hofler, 117 Iowa 1038, 
90 NW 494, 94 AmSR 289; Stafford 
v. Fetters, 55 Iowa 484, 8 NW 322. 

“Where an instrument is drawn 
and executed that professes or is in- 
tended to carry into execution an 
agreement, which is in .writing or 
by parol, previously made between 
the parties, but which by mistake of 
the draftsman, either as to fact or 
law, does not fulfill or which violates 
the manifest intention of the parties 
to the agreement, equity will cor- 
rect the mistake so as to produce a 
conformity of the instrument to the 
agreement.” Walden v. Skinner, 101 
Wh Sh 57%,.. 5838.8 25 Iasueds7 963 sfiquot 
South Carolina Medical Soe. v. Gil- 
breth, 208 Fed. 899, 919]. 

“Tf, after making an agreement, 
in the process of reducing it to a 
written form, the instrument, by 
means of a mistake of law, fails to 
express the contract which the par- 
ties actually entered into, equity will 
interfere with the appropriate relief, 
either by way of defense to its en- 
forcement, or by cancellation, or by 
reformation, to the same extent as 
if the failure of the writing to ex- 
press the real contract was caused 
by a mistake of fact. In such an 
instance there is no mistake as to 
the legal import of the contract ac- 
tually made, but the mistake of law 
prevents the real contract from be- 
ing embodied in the written instru- 
ment. In short, if the written in- 
strument fails to express the inten- 
tion which the parties had in mak- 
ing the contract which it purports to 
contain, equity will grant the relief, 
affirmative or defensive, although 
the failure may have resulted from 
a mistake as to the legal meaning 
and operation of the language em- 
ployed in the writing.” Zieschang v. 
Helmke, (Tex. Civ. A.) 84 SW 4386, 
439. 
{a] “The principle on which courts 
Yelieve, (1) in cases falling within 


this class, is that through ignorance, } 


or misapprehension of the legal ef- 
fect of the terms agreed upon, the 
parties have made a contract, vari- 
ant in legal construction from the 
one intended.” Hemphill v. Moody, 
64 Ala. 468, 474. (2) “The reason is 
obvious: the execution of agreements, 
fairly and legally entered into, is 
one of the peculiar branches of equi- 
ty jurisdiction; and if the instru- 
ment which is intended to execute 


aint 
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ation, relief will be given on the theory of ‘sur- 


frequently reforms a deed or other 


instrument which fails to express the true agree- 
ment of the parties as it existed when the instru- 
ment was drawn, especially where the mistake was 
that of a scrivener,*? such mistakes often being con- 
sidered as mistakes of fact.36 
strument is drawn in conformity with that agree- 
ment and has been deliberately selected to effectuate 
the intention of the parties, relief will not be given, 
although it fails, through their misconception of the 
law, to operate as the parties intended.** Of course 


But where the in- 


the agreement, be, from any cause, 
insufficient for that purpose, the 
agreement remains as much unexe- 
cuted, as if one of the parties had 
refused, altogether, to comply with 
his engagement; and a court of equi- 
ty will, in the exercise of its ac- 
knowledged jurisdiction, afford relief 
in the one case, as well as in the 
other, by compelling the delinquent 
party fully to perform his agree- 
ment, according to the terms of it, 
and to the manifest intention of the 
parties.” Hunt v. Rousmanier, 1 Pet. 
CUS2) 1, Leer ae eds sate 

_ [b]_ IMustrations.—(1) “If parties 
intending to sell and purchase lands 
should in ignorance of its legal ef- 
fect execute a lease, equity would 
reform the instrument, though it was 
a mistake of law which led them to 
adopt it.” Stafford v. Fetters, 55 
Iowa 484, 486, 8 NW 322. (2) Where 
the parties to a demand note exe- 
cute it through the mistaken under- 
standing that it operates only as a 
receipt for an advancement from the 
payee to his daughter, who is the 
maker’s wife, the note will be re- 
formed in equity to conform to the 
intention of the parties in an action 
on the note. Hausbrandt v. Hofler, 
117 Iowa 103, 90 NW 494, 94 AmSR 
289. (3) Where both parties under- 
stood that a conveyance was to be 
in fee, and both intended that the 
contract should be so executed, but 
by the unauthorized act of the com- 
plainant’s agent, or by the mistake 
of the scrivener, technical words 
were inserted, the legal effect of 
which was to limit the estate con- 
veyed to the complainant to a ten- 
ancy for life only, the conveyance 
failed to express: the contract into 
which the parties had actually en- 
tered and equity will grant relief. 
Tae? v. Self, 145 Ill. 290, 33 NE 


36. See cases supra note 35. 
37. - S—uU. S. Bank v. Daniel, 
12 Pet. 32,-9 In ed. 989; Hunt v. 


Rousmanier, 1 Pet. 1, 7 L. ed: 27 [aff 
12 F. Cas. No. 6,897,.3 Mason 294]. 
See also Hunt v. Rousmanier, 8 
Wheat. 174, 5 L. ed. 589. 

Ariz.—Steinfeld v. Zeckendorf, 10 
Teer 221, 86 P 7, 11 Ariz. 192, 89 P 
496. 


Cal.—Burt v. Wilson, 28 Cal. 682, 
87 AmD 142. 

Ill.—Tilton v. Fairmount Lodge, 
etc., 244 Ill. 617, 91 NE 644; Dinwid- 
die v. Self, 145 Ill. 290, 33 NE 892; 
Fowler v.-Black, 136 Ill.’ 363, 26 NE 
596, 11 LRA 670; Ruffner v. McCon-~ 
nel, 17 Ill. 212, 68 AmD 362. 

Be ae oes v. Snyder, 70. Ind. 


Iowa.—Pierson v. Armstrong, 1 


‘Iowa 282, 63 AmD 440. 
Md.—Anderson y. Lydings, 
207 
Mass. 525, 93 NE 805, 
1; 51 NW 692, 30 AmSR 458. 
Mo. 


81 AmD 556. 
8 Md. 
Mass.—Reggio v. Warren, 
Mich.—Renard v. Clink, 91 Mich. 
276, 13 SW 401. 


Me.—Jordan v. Stevens, 51 Me. 78, 
427, 63 AmD 708. 
32 LRANS 
340, 20 AnnCas 1244. 
Mo.—Corrigan vy. Tiernay, 100 
N. Y.—Lanning v. Carpenter, 48 


9€ [210.J.] 
to correct every transaction entered into in ignor- 
ance of the law would destroy the law itself by 
making it in each case what a party to be affected 
thought it was or ought to be. In cases, however, 
where both parties enter into the agreement, bas- 
ing it on a mistaken assumption of the law relating 
to it, and are thus drawn into an arrangement dif- 
ferent from that they had in contemplation, the 
courts with more or less frankness find some means 
ef affording relief.28 Where it would be inequi- 
table to do so, relief will not be granted.*® Nor 
will the court interpose, in the absence of fraud, 
unless defendant, as well as plaintiff, can be re- 
stored substantially to the same situation as be- 
fore.4° In some cases, where a transaction has been 
equitably consummated before 'the discovery of the 
mistake, relief has been refused upon that ground,*? 
but there is no general rule to this effect.*? 

Foreign law. The maxim,. Ignorantia juris ne- 
minem excusat, refers to domestic and not to foreign 
law, so that the rule has never been applied to a 
mistake of the law of another state, which is treated 
as a mistake of fact.*% 

[§ 70] 38. Penalties and Forfeitures—a. Relief 
against Penalties—(1) In General. Equity, always 
expressing its abhorrence of penalties, first inter- 
posed to relieve against them by restraining actions 


N. Y. 408; Leavitt »v. Palmer, 3 N. Y. Kan.—Osincup 


EQUITY 


Kan. 58, 130 P 652, 46 LRANS 174, 
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at law for the penalty of bonds conditioned for the 
payment of money, on the obligor’s paying or ten- 
dering the amount justly due.*+ There has never 
been practical necessity in the United States for 
a resort to equity in such eases, but the jurisdiction 
remains notwithstanding the availability of legal 
remedies.*® At first jurisdiction was not asserted 
beyond relieving, where the penalty was designed 
only to secure the payment of money ;*° but in Lord 
Thurlow’s time it was held that relief might be 
given where the penalty was inserted to secure the 
enjoyment of any collateral object.47 It has since 
been generally considered that the jurisdiction ex- 
tends to all cases, where adequate compensation can 
be made.*® If adequate compensation cannot be as- 
certained and made, relief from the penalty will be 
refused.49 Under the present rule whatever the 
form of the contract is, where there is a provision 
for the payment of a sum of money, evidently de- 
signed to secure the payment of a lesser sum, equity 
regards such provision as a penalty and relieves 
on payment of the lesser sum with interest.®° Relief 
is also given where the provision is for the pay- 
ment of a certain sum on failure to perform promises 
other than for the payment of money, where the 
damages resulting from nonperformance can be 
readily ascertained and are less than the stipulated 


Henthorn, 891|93 Reprint 626, 6 ERC 540. 
47. Sloman y. Walter, 1 Bro. Ch. 


19, 51. AmD. 333. 

Oh.—Roberts v. Elmore, 3 Oh. Dec. 
(Reprint) 208, 4 WklyLGaz 393. 

See also Reformation of Instru- 
ments [34 Cyc 913]. 

“Tf the words are written as the 
parties intended they should be writ- 
ten or supposed they were written 
when they signed the contract, no 
matter how much they may be mis- 
taken as to the meaning of those 
words, no relief can be granted, eith- 
er at law or in equity. The con- 
struction of words is a matter of 
law; the insertion of words is a 
matter of fact. It is for mistakes 
of fact, alone, that contracts may 
be reformed.” Sibert v. McAvoy, 15 
Tll. 106, 109 [quot Tilton vy. Fair- 
mount Lodge, etc., 244 Ill, 617, 622, 
91 NE 644]. 

[a] A mistake as to the legal ef- 
fect of notes executed in discharge 
of another note is not such a mis- 
take as equity will relieve against. 
Lyon v. Sanders, 23 Miss. 530. 

{b] Mistake as to the legal effect 
of a cancellation of a mortgagee has 
been held no ground for restoring 
the mortgage. Kyes v. Merrill Fur- 


mre Co.;, 92 \ )Wis. 82,65 “NW 
Te] The mistake must be perfect- 


ly distinct from the sense of the in- 


strument. Jarrell y. Jarrell, 27 W. 
Va. 748. 
38. See cases this section passim. 


89. Diebel v. Diebel, 116 Minn. 
168, 133 NW 468; American Fruit 
Product Co. v. Barrett, 113 Minn. 22, 
128 NW 1009; Errett v. Wheeler, 109 
ere 157, 123 NW 414, 26 LRANS 


40. Jordan v. Stevens, 51 Me. 78, 
81 AmD 556; Kelly v. Connecticut 
Mut. 1: Ins. (Cos! 27 App. Div. 336, 
50 NYS 139; Crosier vy. Acer, 7 Paige 
QNewY..) 13:7, 

41. Kinney v. Consolidated Vir- 
ginia Min. Co., 14 F. Cas, No. 7,827, 
4 Sawy. 382; Long v. Long, 132 Ill. 
T2;u2oNE 591 [aff 30? dlls A. 1559). 


42. South Carolina Medical Soc. v. 
Gilbreth, 208 Fed. 899. 

43. U. S.—Sampson v. Mudge, 
13 Fed. 260. 


Conn.—Patterson v. Bloomer, 35 
Conn. 57, 95 AmD 218. 

Ind.—Schlosser y. Nicholson, 184 
Ind. 283, 111 NE 18, 15 [cit Cyc]. 


AnnCas1914C 1262. 

Mass.—Haven y. Foster, 
112, 19 AmD 353. 

N. Y.—Merchants’ Bank v. Spald- 
ing, 12 Barb. 302; Chillicothe Bank 
v. Dodge, 8 Barb. 233. 

Tenn.—Walker  v. Walker, 138 
Tenn. 679, 200 SW 825; King v. Doo- 
little, 1 Head 77. 

Tex.—Moreland y. Atchison, 19 
Tex. 308. 

Eng.—McCormick v. Garnett, 5 De 

. M. & G. 278, 54 EngCh 278, 43 
Reprint 877; Leslie v. Baillie, 2 Y. & 
Coll. 91, 21 EngCh 91, 63 Reprint 40. 

“The general rule that a mistake 
of law, pure and simple, is not ade- 
quate ground for relief rests upon 
the fundamental assumption that 
persons of sound and mature mind 
are presumed to know the law; but 
this assumption does not apply to 
the laws of another state. (2 Pom. 
Eq. Jur., 3d ed. § 842.) Ignorance 
of these laws is deemed to be ig- 
norance of _ fact.’ Bolinger  v. 
Beacham, 81 Kan. 746, 750, 106 P 
1094 [quot Osincup v. Henthorn, 89 
Kan. 58, 61, 1380 P 652, 46 LRANS 
174, AnnCas1914C 1262]. 

[a] The leading case on this sub- 
ject. is Haven vy. Foster, 9 Pick. 
oe 112, 19 AmD 353, decided in 


[b] Rule applied.—Mistake of a 
wife and mother of decedent as to 
the law of descent of a state other 
than that of their residence, which 
led to transfer of land of decedent to 
the mother when, under the statute, 
the wife was entitled to all of it, is 
a mistake of fact. against which 
equity will relieve. Osincup v. Hen- 
thorn, 89 Kan. 58, 130 P 652, 46 LRA 
NS 174, AnnCas1914C 1262. 

44. Godwin v. Phifer, 51 Fla. 441, 
456, 41 S 597 [cit Cyc]; Reynolds v. 
Pitt, 19 Ves. Jr. 134, 34 Reprint 468, 
2 Price 212 note, 146 Reprint 73. 

[a] In England necessity of re- 
sort to equity in such cases was ob- 
viated by statutes restricting recov- 
ery at law. St. 8 & 9 Wm. III c 11; 


4&5 Annec 16. 

45. Jackson v. Baker, 2 Edw. 
(N. Y.) 471. And see note to Peachy 
v. Somerset, Str. 447, 93 Reprint 626, 
6 ERC 540. See also supra §§ 18-21. 


46. Peachy v. Somerset, Str. 447, 


9. Pick. 


418, 28 Reprint 1213, 6 ERC 543. 

48. Ark.—Nevada County v. Hicks, 
88 Ark. 557. 

Ind.—Walker vy. Bement, 50 Ind. 
A. 645, 94 NE 339. 

N. Y.—Noyes v. Anderson, 124 N. 
Y. 175, 26 NE 316, 21 AmSR = 657; 
Montant v. Moore, 135 App. Div. 334, 
120 NYS 556. 
ne v. Trimmer, 2 Pa. Co. 

S. C.—Ross Tin Mine v. Cherokee 
Tin: Min: ;'Coi,- 103) S. iC: 248). $8 "Sus: 

Va.—Potomac Power Co. v. Burch- 
ell, 109 Va. 676, 64 SE 982; Hackett 
v. Alcock, 1 Call: (6) Va.) 533: 


W. Va.—West Virginia, ete, R. 
Co. v. Harrison County Ct., 47 W. 
Va. 273, 34 SE 786. 

Wis.—Gates v. Parmly, 93 Wis. 


294, 66 NW 2538, 67 NW 739. 

[a] “The true foundation of the 
relief (1) is, that, as the penalty is 
designed aS a mere security, if the 
party obtains his money or his dam- 
ages, he gets all that he expected 
and all that justice requires, and this 
is a sufficient foundation. In rea- 
son, in conscience, and in natural 
equity, there is no ground to say 
that, because a man has stipulated 
for a penalty, in case of his omis- 
sion to do a particular act (the real 
object of the parties being the per- 
formance of the act), if he omits to 
do the act, he shall suffer an enor- 
mous loss, Wwhouily disproportionate 
to the injury.’ Merrill v. Trimmer, 
2 Pa. Co. 49, 52. (2) A-court of 
equity regards a penalty as intended 
to secure the fulfillment of the con- 
tract, and not to enable one party to 
profit by the default of another, or 
to obtain an advantage that was no 
part of the original design. Walker 
NA laa an ois 50 Ind. A. 645, 94 NE 

49. Potomac Power Co. v. Burch- 
ell, 109 Va. 678, 64 SE 982. See also 
infra text and note 52: 

{a] Relief refused.—Relief was 
refused a contractor for public work 
from a provision that fifteen per 
cent of the price should be retained 
and forfeited if plaintiff failed to 
complete the work. Grassman vy. 
Bonn, .32.N.i J.vea.. 48: 

50. Ind.—Carpenter vy. Lockhart, 
1 Ind. 434; Walker v. Bement, 50 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sum.5t 


relief will be given.®? 


[§ 71] (2) 


sion on the part of the creditor.®* 


pyi72)* (3) 


Ind. A. 645, 94 NE 339; Merica v. 
Burget, 36 Ind. A.’ 453, 75 NE 1083: 

N. Y.—Noyes v. Anderson, 124 
N. Y. 175, 26 NE 316, 21 AmSR 657 
Laff 14 Daly 526, 1 NYS 5]; Giles v. 
Austin, 38 N. Y. Super. 215 [aff 62 
N. Y. 486]. 

N. C.—Moore v. Hylton, 16 N. C. 
429; Nesbit v. Brown, 16 N. C. 30. 


Pa.—Solomon v. Wilson, 1 Whart. 
aaa Schofield v. Preston, 16 Phila. 


Va.—Potomac Power Co. v. Burch- 
ell, 109 Va. 676, 64 SE 982; Dawson 
v. Winslow, Wythe 114. 

Eng.—Kembel vy. Farren, 6 Bing. 
141, 19 ECL 71, 130 Reprint 1234. 

“The nature of the act to be per- 
formed and the consequences which 
naturally result from its violation, 
and all the circumstances surround- 
ing the transaction must be consid- 
ered together in determining whether 
the stipulation is a penalty, a for- 
feiture, or one for liquidated dam- 
ages.” Bell v. Scranton Coal Mines 
Co., 59 Wash. 659, 665, 110 P 628. 
See also Damages §§ 233-259. 

Penalties generally see Penalties 
130).Cye 1331]. 

51. Allison v. Cocke, 106 Ky. 763, 
51 SW 593, 21 KyL 434; Skinner v. 
White, 17 Johns. (N. Y.) 357; Jack- 
son v. Baker, 2 Edw. (N. Y.) 471. 

52. District of Columbia vy. Har- 
Tan miele.) ©O0.,9'50 eApp. CDC.) 20s 
Walker v. Bement, 50 Ind. A. 645, 94 
NE 339. 

“As long ago as 1768 Lord Mans- 
field, in Lowe v. Peers, 4 Burr. 2225, 
said: ‘Courts of equity will 
relieve against a penalty upon a 
compensation; but where the cove- 
nant is to pay a particular liquidated 
sum a court of equity cannot make 
a new covenant for a man; nor is 
there any room for compensation or 
relief.” District of Columbia vy. Har- 
lan, ete., Co., supra. 

Liquidated damages and penalties 
see Damages §§ 233-259; Penalties 
{30 Cyc 1337]. : 

53. Iowa.—Conrad v. Gibbon, 29 
Iowa 120. 

Minn.—White v. Iltis, 24 Minn. 43; 


Newell v. Houlton, 22 Minn. 19; 
Bailey v. Weller, 2 Minn. 384; Ma- 
son v. Callender, 2 Minn. 350, 72 
AmD 102. 

Mo.—Watts v. Watts, 11 Mo. 547. 
_Va.—Mosby v. Taylor, Gilm. (21 
WEP oe Pe f 

Wash.—Krutz v. Robbins, 12 


Wash. 7, 40 P 415, 50 AmSR 871, 28 
LRA 676. 

Eng.—Nicholls vy. Maynard, 3 Atk. 
519, 26 Reprint 1100, 18 ERC 141; 
Holles v. Wyse, 2 Vern. Ch. 289, 23 
Reprint 787; Seton v. Slade, 7 Ves. 


Where it is impracticable to admeasure 
the damages resulting from plaintiff’s default, and 
the sum stipulated is reasonable, it is regarded as 
a liquidation of damages, not as a penalty, and no 


Increased Rate of Interest. 
familar application of this doctrine, where the con- 
tract is one for the payment of money, is where 
it is provided that a higher rate of interest shall 
be paid unless the debt is paid upon its maturity. 
This provision is treated as a penalty, and equity 
forbids the enforcement of the higher rate.5? But 
there is authority to the contrary.*4 
spect, however, a distinction has sometimes been 
taken between a retroactive provision for a higher 
rate, and one merely stipulating for a higher rate’ 
after maturity, the former being deemed a penalty, 
the latter not.°°> An agreement for a very high rate 
of interest, but one not usurious, will not be treated | 
as a penalty in the absence of evidence of oppres- 


ee Acceleration of Maturity of Debt. 
A provision in a contract that upon default in the 


EQUITY 


A 


penalty.58 


[§ 73] 
Relief. 


(4) 


In this re- 


public poliey.®* 
[§ 74] 


Jr. 265, 32 Reprint 108. 

54. Finger v. McCaughey, 114 Cal. 
64, 45 P 1004; Thompson v. Gorner, 
104 Cal. 168, 37 P 900, 48 AmSR 81, 


55. Ark.—Miller v. Kempner, 32 
Ark. 573. 

Kan.—Sheldon v. Pruessner, 52 
Kan. 579, 35 P 201, 22. LRA _ 709. 


Compare Ansel y. Olson, 39 Kan. 767, 
18 P 939 (where the provision was 
for the increased rate from date, and 
it was relieved against on the ground 
of accident, the maker being unable 
to ascertain where the note was at 
maturity). 

Me.—Capen v. Crowell, 66 Me. 282. 

Nebr.—Sanford vy. Litchenberger, 
62 Nebr. 501, 87 NW 305; Connecti- 
cut Mut. L. Ins. Co. v. Westerhoff, 
58 Nebr. 379, 78 NW 724, 79 NW 731, 
76 AmSR 101; Hallam v. Telleren, 
55 Nebr. 255, 75 NW 560; Crapo v. 
Hefner, 53 Nebr. 251, 73 NW _ 1702; 
Omaha Home F. Ins. Co. v. Fitch, 52 
Nebr. 88, 71 NW 940; Omaha Loan, 
etc., Co. v. Hanson, 46 Nebr. 870, 65 


NW 1058; Havemeyer v. Paul, 45 
Nebr. 373, 63 NW... 932; Upton sive 
O’Donahue, 32 Nebr. 565, 49 NW 267; 
Weyrich v. Hobleman, 14 Nebr. 432, 
16 NW 436. 

N. C.—Pass v. Schine, 113 N. C. 
284, 18 SE 251. 

Wash.—Haywood v. Miller, 14 


Wash. 660, 45 P_ 307. 
56. Palmer vy. Leffler, 18 Iowa 125. 
57. Ackerson v. Lodi Branch R. 
Co., 31 N. J. Ba. 42; Vosper-v. Au- 


bert, 18 Man. 17. 

58. U. S.—Ruggles v. Southern 
Minnesota R. Co. 20 F. Cas. No. 
12,121. 

Cal.—Whitcher v. Webb, 44 Cal. 
127. 

Ill.—Houston y. Curran, 101 Ill. A. 
203. 


N. Y.—Cole v. Hinck, 120 App. Div. 
355, 105 NYS 407; Pizer v. Herzig, 
120 App. Div. 102, 105 NYS 38; Fer- 
ris v. Ferris, 28 Barb. 29; Noyes v. 
Clark, 7 Paige 179, 32 AmD 620. 

Pa.—Gulden v. O’Byrne, 7 Phila. 


93. 

[a] Waiver of default.—Accept- 
ance of a later installment during 
foreclosure proceedings is not a 
waiver of the provision. Houston v. 
Curran, 101 Ill. A. 203. 

59. Cole v. Hinck, 120 App. Div. 
355, 105 NYS 407; Pizer v. Herzig, 
120 App. Div. 102, 105 NYS 38; Bro- 
derick v. Smith, 26 Barb. (N. Y.) 
539; Adams v. Rutherford, 13 Or. 78, 
8 P 896. 

60. Broderick v. Smith, 26 Barb. 
GN) eY e539 

Accident as ground for equitable 
relief see supra §§ 53-61. 

61. See cases infra notes 62-67. 


[21 0.J3.}. 99 


payment of an installment:the.entire obligation shall 
become due and payable, does not provide for a 
penalty against which equity will grant relief.®7 
stipulation that on default of payment of interest 
the principal shall become due is not deemed a 
But relief will be given where the fail- 
ure to pay was due to the creditor’s misconduct 5° 
or to accident.®° 


A 


Circumstances Affecting Right to 


Although the fact that the stipulation is 
for a penalty is alone sufficient to invoke the juris- 
diction, relief will more readily be given where other 
special equitable circumstances exist,®1 such as acci- 
dent,°* or mistake,°? overpowering necessity,®* or 
conduct of the other party contributing to the ineur- 
ring of the penalty.®* But relief will not be given 
at all where the default was willful and persistent,® 
or was incurred under a contract in violation of 


(5) Statutory Penalties. Upon the one 
hand equity has refused to enforce a statutory pen- 
alty,°* and upon the other it has refused to grant 
relief against one,®® and has even enforced one 


62. Douglas v. Knickerbocker L. 
Ins. Co., 838 N. Y. 492; Broderick v. 
Smith, 26 Barb. (N. Y.) 539. See also 
supra § 56. ‘ 
Aine generally see supra §§ 53- 


63. Douglas v. Knickerbocker L. 
Ins...Co., 83 N.Y. 492. 
aoreratpxe generally see supra §§ 62— 


64. Douglas yv. Knickerbocker L. 
Ins. Co., 83 N. Y. 492. 

65. Broderick v. Smith, 26 Barb. 
(N. Y.) 5389; Skinner v.. White, 17 
Johns. (N. Y.) 357; Adams v. Ruth- 
erford, 13 Or. 78, 8 P 896; Dawson v., 
Winslow, Wythe (Va.) 114. See also 
cases supra § 72 note 59, 


66. Houston v. Curran, 101 Ill. A. 
203; Skinner v. White, 17 Johns. 
GND Yi) a35%c 

67. De Witt Wire-Cloth Co. v. 


New Jersey Wire-Cloth Co., 16 Daly 


529, 14 NYS 277 [aff 16 NYS 384 
mem]. 
68. Gordon v. Lowell, 21 Me, 251; 


Meredith v. Lyon, 
485, 92 NW 122; Thompson v. New 
Mork, Setcsuadnts .Co. 3 Sandia Che 
(N. Y.) 625; Broadnax vy. Baker, 94 
N. C. 675, 55 AmR 633. x 

[a] Bills to recover penalties for 
taking excessive freight will not lie 
in chancery; there is no equity juris- 
diction, and the fact that the remedy 
is administered by the same court 
having jurisdiction at law makes no 
difference, Mississippi R. Comrs. v. 
Gulf, etc., R. Co.,.78 Miss. 750, 29 S 


789. 

69. Powell v. Redfield, 19 F. Cas. 
No. 11,359, 4 Blatchf. 45; Chandler 
v. Crawford, 7 Ala. 506; Texas, etc., 
R.., Co. vy. .Sabine . Tram .iCo.,. (Tex. 
Civ. A.) 121 SW 256; Parker. v. 
Butcher, L. R. 3 Eq. 762; Keating v. 
Sparrow, 1 Ball & B. 367. 

[a] A penalty imposed upon a 
sheriff (1) for not making a return 
will not be relieved against. Chand- 
ler v. Crawford, 7 Ala. 506. (2) But 
the contrary has also been held. 
Goodall v. Bullock, Wythe (Va.) 328. 

{[b] In Maine (1) a bond to pro- 
cure the obligor’s relief from arrest’ 
on mesne process was held to be 
within a statute (Rev. St. c 77, §8) 
authorizing the court to give relief 
from penalties under ‘civil contracts 
and obligations.” Downes v. Reily, 
53 Me. 62. (2) But a recognizance 
for an appeal in a civil action could 
not be relieved against under a, stat- 
ute (St. [1821] ¢c 50) enabling equity 
to order executions for no more than 
is due in good conscience on special- 
ties under seal, and recognizances 
taken in criminal cases. Paul v. 
Nowell, 6 Me. 239. (3) The peculiar 
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Wheae. jurigdict@HiGaGOattached on ‘independent 
Where the intent of the statute is to 
provide a specific penalty for a specified default 
equity has no jurisdiction to grant relief, as to do 
so would run counter to the statute.” 
(6) Election between Penalty and Per- 
The court will not permit a party. to 
evade performance of a contract by payment of 
the penalty fixed for nonperformance.*? 
be taken to distinguish such cases from 
those where the contract contemplates an option 


grounds.”° 


[§ 75] 


formance. 


however, 


special statutory origin of equity 
jurisdiction in Maine éxplains these 
cases. See supra § 5. 

70. State v. Marshall, 100 Miss. 
626, 56 S 792, AnnCas1914A 434; Key- 
stone Lumber Yard v. Yazoo, etc., R. 
Co., 96 Miss. 116, 50 S 445, AnnCas 
1912A 801; State v. Hall, 70 Miss. 
678, 682, 13 S 39. 

“Equally untenable is the position 
assumed by counsel for appellees, 
that equity will, refuse its aid in 
the enforcement of penalties. The 


-unsoundness of this view lies in the 


failure to mark the distinction be- 
tween statutory penalties and penal- 
ties created by contract between pri- 
vate persons. The latter, courts of 
equity refuse to enforce, but the 
former, the expression of the will 
of the law-making power, the courts 
cf equity will not undertake to disre- 
gard and nullify by refusing their 
aid in proper cases. 1 Pom, Eq. Jur. 
§ 458; Story, Eq. Jur. § 1326; State 
v. McBride, 76 Ala. 51; Clark v. Barn- 
ard, LO8> USS 4386,2" SCE 878. 27 VE. 
ed. 780. Having: acquired jurisdic- 
tion, the court. below should have 
given full relief by following the 
law, and enforcing the penalty. Legal 
remedies are constantly being worked 
out in courts of equity in causes 
where jurisdiction was acquired on 
some recognized ground of equitable 
interference.” State v. Hall, supra. 

71. U. 8. v. Dieckerhoff, 202 U. S. 
302, 26 SCt 604, 50 L. ed. 1041. 

[a] Redelivery bond in customs 
cases.—The penalty in double the 
value of imported merchandise not 
returned unopened on demand of the 
collector, in accordance with the 
statutory redelivery bond, may be 
recovered and equity can grant no 
relief. U.S. v. Dieckerhoff, 202 U. S. 
802, 26 SCt 604, 50 LL: ed. 1041. 

72. Gordon v. Brown, 39 N. C. 
399; French vy. Macale, 4 Ir. Eq. 568. 
But see Cathcart v. Robinson, 5 Pet. 
GUS) -2645"8 1.5 "ed! 120)" ‘Gwhere 
plaintiff executed a contract mistak- 
enly supposing that it gave him the 
option to perform the contract or to 
pay the penalty, a mistake to which 
defendant contributed). 

73. Fisher v. Shaw, 42 Me. 32; 
Rolfe: vy. Peterson, 2 Bro. P. .C. 436, 1 
Reprint 1048. 

Alternative contracts distinguished 
from penalties see Damages § 251. 

74. Ala.—McDonough v. Saunders, 
78 S 160. 

Alaska.—Ames v. Kruzner, 1 Alaska 
598; Butler v. Good Hnough Min. Co., 
1 Alaska 246. 

Ga.—Hquitable Loan, etc., Co. v. 
Waring, 117 Ga. 599, 44 SE 320, 97 
AmSR 177, 62 LRA 93. 

T1l.—Dodsworth vy. Dodsworth, 254 


Tll. 49, 98 NE 279; Springfield, etc., 
Tract. Co. v. Warrick, 249 Ill. 470, 
94 NE 933, AnnCas1912A 187. 
Mich.—McDonald v. Andrews, 199 
Mich. 160, 165 NW 1797; Lyon  v. 
. Travelers’ Ins, Co., 55 Mich. 141, 20 
NW 829; 54 AmR 354. 
Miss.—Thornton vy. Natchez, 88 


Miss. 1, 41 S 498. 

Mo.—Mears Min. Co. v. Maryland 
Casualty Co., 162 Mo. A. 178, 144 SW 
883; King vy. Hartford Life, etc., Ins. 
Co.. 183 Mo. A. 612. 114 SW 63. 

N. Y.—West v. Guaranty Trust Co., 


EQUITY 


Care must, 


162 App. Div. 301, 147 NYS 421. 
N. C.—Bangert v. Roper Lumber 
Co., 169 N. C. 628, 86 SE 516. 
Okl.—Ross v. Sanderson, 162. —P 
709. 
Pa. 
142; Andrews v. Landis, 24 Pa. Dist. 
876. 


Tex.—Munsey v. Marnet Oil, etc., 
Co.,, (Civ. .A.) 1499 SW) 686. 

Wash.—Spedden v. Sykes, 51 
Wash. 267, 98° P_ 752. 

W. Va.—Wheeling, ete, R. Co. v. 
Triadelphia, 58 W. Va. 487, 52 SH 


499, 4 LRANS 321; Hukill v. Myers, 
36 W. Va; 639, 15 SE 151. 


75. See supra §§ 70-75. 
Gn. 
Cos, “12d eHed = 509.2 5 wCCA, 2629: 


Fletcher v. New Orleans, etec., R. Co., 
20 Fed. 345; U. S. v. White, 17 Fed. 
561 [app dism 30 L. ed. 1017]; Burr 
v. Duryee, 4 F. Cas. No. 2,190, 2 Fish. 


Pat, Cas-#275= Lait. PP Walls 531.17 
L. ed. 650, 660, 661]. 
Ala.—Franklin v. Long, 191 Ala. 


310, 68 S 149. 

Colo. elope bce! Pawnee Canal Co. 
v. Pawnee Water Storage Co., 47 
Colo E2895 ON ae e286 0 Bile yea ave 
Wheeler, 5 Colo. A. 287, 38 P 603. 

EKla.—McCaskill v. Union Naval 
Stores: Co.,; 59 Ma! 571) 52°S 961. 

Ill.— Dodsworth v. Dodsworth, 254 
Ill. 49, 98 NE 279; Springfield, etc., 
Tract. Co. v. Warrick, 249 Ill. 470, 94 
NE 933, AnnCas1912A 187; Harley v. 
Chicago Sanitary Dist,, 226 Ill. 213, 80 
NE 771; Blair v. Chamblin, 39 Il. 
521, 89 AmD 3:22; Andrews v. Sulli- 
van, 7 Ill. 327, 48 AmD 538. 

Mass.—Mead v. Morse, 194 Mass. 
201, 80 NE 513; Gordon v. Richard- 
son, 185 Mass. 492, 70 NE 1027, 69 
LRA 867. q 

Mich.—Lozon v. McKay, 169 NW 
11; John v. McNeal, 167 Mich. 148, 
132 NW 508; Lyon v. Travelers’ Ins. 
Co.,-"55 Mich 141, /20 NW 829, 64 
AmSR 354; Sandford vy. Flint, 24 
Mich. 26. 

Miss.—Eckert v. Searcy, 114 Miss. 
150, 74 S 818. 

Mo.—tTrendley v. Illinois Tract. 
Co., 241 Mo. 78, 145 SW 1; Tetley v. 
McElmurry, 201 Mo. 382, 100 SW 87. 

N. J.—Lupfer v. Atlantic County 
Bd. of Chosen Freeholders, 87 N. J. 
Eq. 491, 100 A_927; Barlow v. Jones, 
(Ch.) 87 A 649;- Baltimore, ete., R. 
Co. v. Bouvier, 70 N. J.. Hq. 158, 62 
A 868. 

N. Y.—Noyes v. Anderson, 124 
N.Y. 275, 26 NE 316, °21 AmSR €57; 
Douglas v. Knickerbocker L. Ins. Co., 
83 N. Y. 492 [aff 45 N. Y. Super 313]; 
New York, etce., R. Co. v. Schuyler, 
17. N. Y. 592, 7 AbbPr 41 [rev 1 Abb 
Pr 417]; West v. Guaranty Trust Co., 
162 App. Div. 301, 147 NYS 421. 

N. C.—Bangert v. Roper Lumber 
Co., 169° N. C. 628, 86 SEH 516° Cuth- 
bertson v. Morgan, 149 N. GC. 72, 62 


SE 744; Stamps v.:Cooley, 91 N. C. 
316. 

Pa.—Lehigh Walley Coal Co. v. 
Searle, 248 Pa. 385, 94:°A 74; In re 


Rahn Tp. Licenses, 13 Pa. Dist. 547; 
Merrill v. Trimmer, 2’ Pa. Co. 49. 
Philippine.—Insular Govt. v. Pun- 
zalan, 7 Philippine 546. 
S. C.—Ross Tin Mine y. Cherokee 
Tin. Min. Co., 103 S. C. 248, 88 SE 8. 
Tex.—-Munsey v. Marnet Oil, etc., 


[§§ 74-76 


on the part of one party either to do or abstain 
from doing a certain act or in the alternative to 
pay a sum of money. This is not a penalty.‘? 

[§ 76] b. Relief against Forfeitures—(1) In 
general. forfeitures are not regarded with fa- 
vor,’* and a jurisdiction similar to that in the case 
of penalties’® is exercised by equity to relieve 
against the consequences of forfeitures incurred at 
law,*® the rule being that such relief will be given 
where compensation can be fully made,’* on the 


Co., (Civ. A.) 199 SW 686. 
Wash.—Spedden We Sykes, isp 
Wash. 267, 98 P 752. 
W. Va.—Newton y. Kemper, 66 


W. Va. 130, 66 SE 102; Pheasant v. 


Hanna, 63 W. Va. 613, 60 SE 618; 
Spies v. Arvondale, ete. R. Co.,; 60 
W. Va. 389, 55 SH 464; Wheeling, 
etc., 'Co. v. *Triadelphia, 58. W. Va. 


487, 52 SE 499, 4 LRANS 521; Craig 
v. Hukill, 37 W. Va. 520, 16 SE 363. 
Wis.—Milwaukee Boston Store v. 


Katz, 153 Wis. 492, 140 NW _ 1038; 
Hall v. Delaplaine, 5 Wis. 206, 68 
AmD 57. 


Eng.—Page v. Broom, 4 Russ. 6, 4 
EngCh 6, 38 Reprint 707. 

Ont.—Buckley v. Beigle, 8 Ont. 
85. 

“That equity abhors forfeitures is 
not because forfeitures in every case 
would be inequitable, but because 
equity prefers, when it is equitable 
to do so, to preserve to parties valu- 
able property rights against loss in 
such manner, if the loss caused the 
particular default, as can be ecom- 
pensated for in other ways.’ Munsey 
v.. Marnet- Oil, ete, Co.; CTex.? Civ. 
A.) 199 SW 686, 688. 

[a] Applications of rule.—(1) On 
a purchase of land by A and B, it 
was agreed that if A should have 
any portion of B’s share of the pur- 
chase money to pay, then A should 
have all the land on repaying to B 
what he might have paid already. It 
was held that equity would relieve 
against this as a forfeiture. Asher 
v. Pendleton, 6 Gratt. (47 Va.) 628. 
(2) Relief will be given against a 
forfeiture incurred by a wife, be- 
cause she was under her husband’s 
dominion. Frederick County Farmers’, 
ete., Bank v. Wayman, 5 Gill (Md.) 
336. (3) Equity will prevent resort 
to a legal fiction for the purpose of 


creating a _ forfeiture. Eveleth  v. 
Little, 16 Me. 374. 
77. U. S.—Cheney v. Bilby, 74 


Fed. 52, 20 CCA 291. 
Fae v. Wheeler, 2 Conn. 
Ill.—Dodsworth v. Dodsworth, 254 
Till. 49, 98 NE 279; Springfield, etc., 
Tract. Co. v. Warrick, 249 Ill. 470, 
94 NE 933, AnnCas1912A 187; Gal- 
laher v. Herbert, 117 Ill. 160, 7 NB 
511; Patterson v. Northern Trust Co., 
132 Ill. A. 208 [aff 230 Tl), 3347032 
NE 837]. 


Ky.—Jones v. Bennet, 9 Dana 333. 


ager tain v. McKay, 169 NW 
N. J.—Commercial Trust Co, wii Tis 
Wertheim Coal, ete. Co., 88 N. J: 


Eq. 148, 102 A 448; Grigg v. Landis, 

21 N. J. Eq. 494. 

aha Y.—Baxter x Lansing, 7 Paige 
Pa.—Merrill v. See 2 Pa. Co. 


49. 
R. I.—Thompson v. Whipple, 5 


R. I. 144; Carpenter v. Westcott, 4 
Re 225. 

Vt.—Hagar v. Buck, 44 Vt. 285, 8 
AmR $368. 

Wa.—Selden v. ‘Camp, 95 Va. 527, 
28 SE 877. 


W. Va.—Wheeling, ete, R. Co. v. 
Triadelphia, 58 W. Va. 487, 52 SE 
499, 4 LRANS 321. 

Wis.—Milwaukee Boston Store v. 
Katz, 153 Wis. 492, 140 NW 1038; 


ke ‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


€ 


§§ 76-77] 


tender or payment of such compensation,*® notwith- 
standing relief may be had at law.79 
compensation in damages in lieu of forfeiture is 
impracticable, for any reason, equity will not grant 
But the rule is not one of universal ap- 
plication,®t even where compensation can be made.®? 
The jurisdiction ‘to relieve against forfeitures is 
exercised upon the principle that a party having a 
legal right shall not be permitted to avail himself 
of it for purposes of injustice or oppression.’? The 
jurisdiction is regarded as a dangerous one not to 
It does.not extend so far as to 
authorize a court of equity to disregard and set 
aside the valid stipulation of the parties upon the 
performance of which their rights are made to de- 


relief.8° 


be extended.®4 


pend.* 


Conditions subsequent and precedent. 
have sometimes distinguished between forfeitures 
for breach of conditions subsequent and those for 
breach of conditions precedent, holding uniformly 


Donnelly v. Eastes, 94 Wis. 390, 69 
NW 157. 

Eng.—Davis v. Hone, 2 Sch. & Lef. 
341; Peachy v. Somerset, Str. 447, 
93 Reprint 626, 6 ERC 540; Davis v. 
West, 12 Ves. Jr. 475, 33 Reprint 180; 
Sanders v. Pope, 12 Ves. Jr. 282, 33 
Reprint 108. 

“The harsh remedy of forfeiture 
yields to compensation when fair 
dealing and good conscience seem to 
require it. . . . The application of 
this principle in relieving against 
penalties or forfeitures in chancery 
must always depend upon the ques- 
tion whether compensation can or 
cannot be ascertained. Where there 
can be a clear estimate of damages 
or just compensation for breaches of 
eonditions or covenants, courts. of 
equity will relieve against forfeitures 
or penalties and require such com- 
pensation to be made.” Springfield, 
ete, ‘Tract. Co. v. Warrick: 249 Ill. 
470, 475, 94 NE 933, AnnCas1912A 
187. 

[a]. Payment of interest.—As a 
general rule, interest is a legal com- 
pensation when the condition is the 


payment of money. Rogan v. 
Walker, 1 Wis. 527. 
78. Ark.—Morris v. Green, 75 Ark. 


410, 88 SW 565. 


Conn.—Beecher v. Beecher, 43 
Conn. 556; Walker v. Wheeler, 2 
Conn. 299. 

Mass.—Mead v. Morse, 94 Mass. 
201, 80 NE 56138. 


N. J.—Roche v. Hiss, 84 N. J. Eq. 
242, 93 A 804. 

N. Y.—Noyes v. Anderson, 124 
INDY. (175s (26) Nib} “3it6,. 21) AmSRAC5 

N. C.—Cuthbertson v. Morgan, 149 
N. C. 72, 62 SE 744. 


R. I.—Thompson v. Whipple, 5 
R. I. 144; Carpenter v. Westcott, 4 
Rel 2253 

Vt.—Hagar v. Buck, 44 Vt. 285, 8 
AmR 368. 

W.:Va.—Wheeling, etc., R. Co. v. 
Triadelphia, 58 . Va. 487, 52 SE 


499, 4 LRANS 321. 

Wis.—Donnelly v. Eastes, 94 Wis. 
390, 69 NW 157; Hall v. Delaplaine, 
5 Wis. 206, 68 AmD 57. 

[a] Refusal of tender.—Where 
one in an effort to enforce a techni- 
cal forfeiture has refused the tender 
of the principal when due, equity 
will not require the payment with in- 
terest as a condition of relieving 
against the forfeiture. Cheney v. 
Bilby, 74 Fed. 52, 20 CCA 291. 

79. Wastern Oil Co. v. Coulehan, 
65 W. Va. 531. 64 SE 836. See also 
supra §§ 14, 15. 

80. Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 213; Parsons v. 
Smilie, 97 Cal. 647, 32 P 702; West v. 
Guaranty Trust Co.. 162 App. Div. 
301, 147 NYS 421; Elliott v. Turner, 
13 Sim. 477, 36 EngCh 477, 60 Re- 
print 185; Wafer v. Mocato, 9 Mod. 


EQUITY 


Where just 


[§ 77] 


dent.°8 


accurate. 
Courts 


112, 88 Reprint 348; Fry v. Porter, 
1 Mod. 300, 86 Reprint 898. 

81. West v. Guaranty Trust Co., 
162 App. Div. «301, 1472 NYS 421. 

82. Chipman v. Thompson, Walk. 
(Mich.) 405; West Virginia, ete, R. 
Co. v. Harrison County Ct., 47 W. Va. 
278, 34 SE 786. 

83. Noyes v. Anderson, 124 N. Y. 
175, 26 NE 316, 21 AmSR 657 [aff 
1 NYS 5]. : 

84. Douglas v. Knickerbocker L. 
Ins: CoySsiaNeey. e492), fatieds INS TY. 
Super. 313]. 

gs. U. S—Kann v. King, 204 
UL-S 4ST Se SCt 21s eb ir Laled..6360); 
Pacific States Sav., etc., Co. v. Green, 
123 Fed. 43, 59 CCA 167. 

Ga.—Equitable Loan, ete., Co. v. 
Waring, 117 Ga. 599, 44 SE 320, 97 
AmSR 177, 62 LRA 93. 

Ill.—Robinson. v. Chicago Bd. of 
Education, 98 Ill. A. 100. 

Mo.—Orr v. Zimmerman, 63 Mo. 
72. 

N. J.—Roche v. Hiss, 84 N. J. Eq. 
242, 93 A 804. 

N. Y.—New York People’s Bank v. 
Mitchell, 73 N. Y. 406; West_v. 
Guaranty Trust Co., 162 App. Div. 
301, 147 NYS. 421. 

Pa.—Munroe v. Armstrong, 96 Pa. 


307; Brown v. Vandergrift, 80 Pa. 
142; Andrews v. Landis, 24 Pa. Dist. 
876. 

See also infra § 77, : 

86. Ark.—Worthen:y. Ratcliffe, 42 
Ark. 330. 


Conn.—Walker v. Wheeler, 2 Conn. 
299. 

Mass.—Haneock v. Carlton, 6 Gray 
39. 

N. Y.—Wheeler v-. Connecticut Mut. 
Le Ins)iGo., v8 2Ne Yo 543, 370 AmE 
594. 

vt.—Henry v. Tupper, 29 Vt. 358. 

Wis.—Rogan v. Walker, 1 Wis. 
527. 

Eng.—Popham v. Bampfeild, 1 
Vern. Ch. 79, 23 Reprint 325, : 

87. Ky.—Bucks v. Jouitt, 3 Litt. 
229. 

N. Y.—New York People’s Bank v. 
Mitchell, 73 N. Y. 406; Wells. v. 
Smith, 2 Edw. 78 [aff 7 Paige 22]. 

Ri 11:==New: York, ete.,, R.1 Con v. 
Providence, 16 R. I. 746, 19 A 759. 

Vt.—Barnet v. Passumpsic Turnp. 
Cos, 155M TST: 

Eng.—Harvey v. Aston, 1 Atk. 361, 
26 Reprint 230, Cas. t. Talb. 212, 25 
Reprint 741; Popham v. Bampfeild, 1 
Vern. Ch. 79, 23 Reprint 325. 

88. Baltimore City Bank __v. 
Smith, 3 Gill & J. (Md.) 265; Chip- 
man v. Thompson, Walk. (Mich.) 
405; Hayward v. Angell, 1 Vern. Ch. 
222, 23 Reprint 428. : 

“The substantial difference which 
governs courts of equity in cases of 
conditions, is not whether the condi- 
tion be precedent or subsequent, but 
whether a compensation can, or can- 
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that relief may be given in ‘the former -case.’* 
But where the condition not performed is a condi- 
tion precedent some courts hold that no relief can 
be granted,** while other courts have held that. re- 
hef may be given even in such ecases,*® at least where 
there are other equitable circumstanees,®® as where 
the forfeiture was due to accident,®® or the condi- 
tion became impossible of performance. 

(2) Particular Contracts and Transac- 
tions. Ordinarily where the default is merely in 
the payment of money it may be compensated and 
relief will be granted,°? although relief has been 
denied where such payment was a condition prece- 
It is said in some cases that equity will 
relieve only in such eases.°4 


But this is not strictly 


Equity will relieve from forfeiture for. 
nonperformance of covenants other than those for 
the payment of money,®> arising out of accident, 
mistake, or surprise,°° when no pecuniary injury 
has resulted to the covenantee and the wrong done 


not be made.’ 2 Cruise Dig. p 40 
[quot Chipman y. Thompson supra]. 
[a] The older English cases are 
collated in 1 Eq. Cas. Abr. p 107 B. 
89. See cases infra notes 90, 91. 
See also infra § 80. 
Sweet v. Anderson, 2 Bro. P. 
256, 1 Reprint 927. See supra 
§ 57. ; 
91. Bertie v. Falkland, Colles 10, 
1 Reprint 155. 
92. Ill.—Charles Mulvey Mfg. Co. 
v. McKinney, 184 JJl. A. 476. 
Vt.—Atkins v. Atkins, 87 Vt.. 376, 


89 A 643. ‘ 
Va.—Selden v. Camp, 95 Va. 527, 
28 SE 877; Asher v. Pendleton, 6 


Gratt. (47 Va.) 628. 
Wis.—Milwaukee Boston Store v. 

Katz, 153 Wis. 492, 140 NW 1038. 

geen a naley: v. Beigle, 8 Ont, 


See also cases supra § 176 note 


[a] Illustrative applications of 
rule.—(1i) A default in the payment 
of taxes which were promptly paid 
by the mortgagor as soon as his at- 
tention was called to the fact that 
they were due will not support ,a 
foreclosure action. Ver. Planck y, 
Godfrey, 42 App. Div. 16, 58 NY¥S 
784. (2) The court may refuse to 
foreclose a second mortgage alleged 
to be due, because of failure, for a 
time, to pay interest falling due un- 
der a first mortgage. Gilbert v. 
Shaw, 63 Hun 148, 17 NYS 621. (3) 
Every case recognizing the mort- 
gagor’s equity of redemption is an 
illustration of the doctrine of re- 
lief against forfeitures. See Mort- 
gages [27 Cyc 958]. 

93. People’s Bank vy. Mitchell, 73 
N- iY.) 406; 

Conditions precedent and subse- 
quent see supra § 76. 

94. Dunklee v. Adams, 20 Vt. 415, 
50 AmD 44 (dictum); Wheeling, etc., 
R. Co. v. Triadelphia, 58 W. Va. 487, 
52 SE 499, 4 LRANS 321. 

“Chancellor Kent lays down the 
rule in regard to relief in such cases 
that it is confined to cases where 
the forfeiture has been the effect of 
accident, and the injury is capable of 
compensation; Livingston v. Tomp- 
kins} a4 JohnssaCh~ -GNe. .7¥5)5 48058 
AmD 598 cit Rolfe v. Harris, 2 Price 
206 note, 146 Reprint 71; Brace- 
bridge v. Buckley, 2 Price 200, 146 
Reprint 68.” Henry v. Tupper, 29 
Vt. 358, 372. 

95. Henry v. Tupper, 29 Vt. 358: 
Wheeling, etc., R. Co. v. Triadelphia, 
58 W. Va. 487, 52 SEH 499, 4 LRANS 
321; Cox v. Higford, 2 Vern. Ch. 664. 
23 Reprint 1032; Hack v. Leonard, 9 
Mod. 90,.88 Reprint 335; Sanders v. 
Pope, 12 Ves. Jr. 282, 33 Reprint 
108; Webber v. Smith, 2 Vern. Ch. 
108, 23 Reprint 676. 

96. See infra § 80. 
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is easily remediable;°7 but such relief'is diseretion- 
ary,°? and jurisdiction will not be exercised un- 
less the delinquent covenantor is able and willing 
immediately to perform the covenant.®® Cases of 
this character should be received with something 
more of distrust, and relief afforded with more 
reserve and circumspection, than in ordinary cases." 
When the required act is of such a nature that its 
value cannot be pecuniarily measured as a basis 
of compensation, or the circumstances are such that 
the party entitled to its performance has suffered 
some peculiar injury from the default, relief against 
the forfeiture will not ordinarily be granted.? 

Insurance. Relief will generally be denied 
against forfeiture of rights under insurance poli- 
cies for failure to pay premiums,’ or to perform 
other stipulated conditions.* 

Building and loan associations are dependent for 
success on promptness of their members, investors, 
or borrowers, in making their stipulated payments, 
and equity will not relieve against the stipulated 
consequences of a default. The acceleration of 
maturity of the entire obligation by reason of a de- 
fault in payment of an installment of principal or 
interest is not a forfeiture against which equity 


97. Wheeling, ete, R. Co. v. Tria- ! policy, 
delphia, 58 W. Va. 487, 52 SEH 499, 


EQUITY 


and to prevent the use of 
equity in such cases for speculative 


[$§ 77-78 


will grant relief.® 

Forfeitures of corporate stock will not be pre- 
vented in equity on the mere ground of relief 
against forfeitures.” 

Leases. While equity will relieve a tenant from 
forfeiture for nonpayment of rent at the time it is 
due,® although the breach is willful on the part, of 
the tenant,? it will not generally grant relief for 
breach of other covenants,!° in the absence of other 
equitable circumstances,!! it being impossible for 
the tenant te show affirmatively that compensation 
ean be made.!2_ Thus relief is not ordinarily given 
in case of the breach of a covenant to insure,’* to 
make repairs,!* to pay taxes,® or to do or not to do 
any specific act.1° There is, however, jurisdiction to 
relieve against a forfeiture for breach of collateral 
covenants, if the breach occurred through accident 
or mistake..7 In England relief is given by statute 
in case of covenants other than the covenant to 
pay rent.1§ 

[§ 78] (3) Time as an Element. The exercise 
of the jurisdiction to relieve against forfeitures de- 
mands in most cases the application of the equita- 
ble doctrine that time is not essential, and that a 
failure to perform within the appointed time may 


10. U. S.—Brewster y. Lanyon 
Zine Co., 140 Fed. 801, 72 CCA 213. 


4 LRANS 321. 
87 Vt. 376, 


98. Atkins v. Atkins, 

89 A 6438; Henry v. Tupper, 29 Vt. 
358; Wheeling, etce., R. Coa. v. Tria- 
delphia, 58 W. Va. 487, 52 SE 499, 4 
LRANS 321. 

99. Wheeling, ete. Co. v. Tria- 
delphia, 58 W. Va. 487, 52 SE 499, 4 
LRANS °321. 

1. Henry v. Tupper, 29 Vt. 358. 

2. Atkins y. Atkins, 87 Vt. 376, 
39 A 643; Hukill v. Guffey, 37 W. Va. 
425, 16 SE 544; Gregory v. Wilson, 9 
Hare 683, 41 EngCh 683, 68 Reprint 
687. And see supra § 76. 

3. New York L. Ins. Co. v. Stath- 
am, 93 U. S. 24, 23 L. ed. 789; Equit- 
able Loan, ete., Co. v. Waring, 117 
Ga. 599, 44 SE 320, 97 AmSR 177, 
62 LRA 93; Heim v. Metropolitan L. 
Ins}"Co.) <i Daly.’ CN. Y:) “5386s, oSée 
also Fire Insurance [19 Cyc 773]; 
Life Insurance [25 Cyc 847]; and the 
various other insurance titles. 

Equitable excuse see infra § 80 
note 31 [a] (4). 

4. Whiteside v. North American 
Acc. Ins. Co., 200 N. Y. 320, 938 NE 
948, 85 LRANS 696 (holding that 
equity would not relieve’ plaintiff 
from default in giving notice of ill- 
ness as required by a health policy). 

{a] Breach of condition in insur- 
ance policy.—A court of equity is 
not» authorized to relieve against a 
forfeiture of a life insurance policy 
by reason of a violation of a condi- 
tion declaring it void in case the 
insured shall travel upon the seas 
without the written consent of the 
company previously obtained, where 
the forfeiture is not incurred by ac- 
cident, ignorance, mistake, or any 
overpowering necessity. Douglas v. 
Knickerbocker L. Ins. Co., 83 N. Y. 
492 [aff 45 N. Y. Super. 313]. 

5. Pacific States Sav., etc., Co. v. 
Green, 123 Fed. 43, 59 CCA 167; Con- 
eordia Sav., etc., Assoc. v. Read, 93 
N. Y. 474. 

6. Pacific States Sav., ete., Co. v. 
Green, 123 Fed. 48, 59 CCA 167; Con- 


cordia Sav., etc., Assoc. v. Read, 93 
N. Y. 474. See also supra § 72. 
7. Germantown Pass. R. Co. v. 


Fitler, 60 Pa. 124, 100 AmD 546; Raht 
v. Sevier Min., etc. Co. 18 Utah 
290, 54 P 889; Sparks v. Liverpool 
Water-Works Co., 13 Ves. Jr. 428, 33 
Reprint 354. 

[a] Reason for ‘rule.—This excep- 
tion seems to be based on public 


purposes. Sparks v. Liverpool Water- 
Works Co., 13 Ves. Jr. 428, 33 Reprint 


354. 

{b] Strict construction.—(1) The 
power of forfeiture will be strictly 
construed and must be strictly exer- 
cised. In re Alma Spinning Co., 16 
Ch,2Dar63l,) TO REASSo ase (2p eA 
power given to a corporation to for- 
feit stock must be strictly pursued, 
and if any restrictions have been 
disregarded the forfeiture will be 
declared invalid. Germantown Pass. 
rab v. Fitler, 60 Pa, 124, 100 AmD 
546. 

8. U. S.—Sheets v. Selden, 7 Wall. 
416, 19 L. ed. 166 [dist Kann v. 
King, 204 U. S. 48, 27 SCt 213, 51 
L. ed. 360]. 

Ill_—Palmer v. Ford, 70 Ill. 369; 
Charles Mulvey Mfg. Co. v. McKin- 
ney, 184 Ill. A. 476; Watson v. Smith, 
180 Tll. A. 289. 

Ind.—Bacon vy. Western Furniture 
Coe 1 Wills. 5677; 

Md.—Wylie v. Kirby, 115 Md. 282, 
80 A 962, AnnCas1913A 825. 

Mass.—Gordon vy. Richardson, 185 
Mass. 492, 70 NE 1027, 69 LRA 867; 
Mactier v. Osborn, 146 Mass. 399, 15 
NE 641, 4 AmSR 323. 

N. Y.—Noyes v. Anderson, 124 
N. Y. 175, 26 NE 316, 21 AmSR 657 
[aff 14 Daly 526, 1 NYS 5]; Palmer, 
ete., Mfg. Co. v. Barney Estate Co., 
149 App: Divs IW36. 133) NYS) “siiGe 
Chase v. Knickerbocker Phosphate 
Co., 32 App. Div. 400, 53 NYS 220. 

Pa.—Kemble v. Graff, 6 Phila. 402. 

Eng.—Davis v. West, 12 Ves. Jr. 
475, 33 Reprint 180. 

Ont.—Coventry v. McLean, 22 Ont. 


See also Landlord and Tenant [24 
Cyc 1364]. 

[a] Reason for rule.—The general 
principle, rests upon the ground that 
“the rent is the object of the parties, 
and the forfeiture only an incident 
intended to secure its payment; that 
the measure of damages is fixed and 
eertain, and that when the principal 
and interest are paid the compensa- 
tion is complete.” Sheets v. Selden, 
Walle (U. “Si 416 ;742T Pier Timed: 
166 [quot Kann v. King, 204 U. S. 
43/55, 27 SCtv)213; 51) Li ed. 360]. To 
same effect Gordon v. Richardson, 
iee Mass. 492, 70 NE 1027, 69 LRA 
867. 

9. Mactier v. Osborn, 146 Mass. 
399, 15 NE 641, 4 AmSR 323. 


Mo.—Powers Shoe Co. v. Odd Fel- 
lows Hall Co., 133 Mo. A. 229, 113 
SW 253. 
ae Y.—Baxter vy. Lansing, 7 Paige 
ee Tewnsend v. Stetler, 5 Kulp 

Eng.— Barrow v. Isaacs [1891] 1 
Q. B. 417, 15 ERC 770; Gregory v. 


Wilson, 9 Hare 683, 41 EngCh 683, 
68 Reprint 687; Hill v. Barclay, 18 
Ves. Jr. 56, 34 Reprint 238. 

11. See infra § 80. 

12. Hukill v. Guffey, 37 W. Va. 
425, 16 SE 544. 

13. Green v. Bridges, 4 Sim. 96, 


6 EngCh 96, 58 Reprint 37; Rolfe v. 
Harris, 2 Pricé 206 note, 146 Reprint 
71 note; Reynolds y. Pitt, 19 Ves. Jr. 
134, 34 Reprint 468, 2 Price 212 note, 
146 Reprint 73; White v. Warner, 2 
Meriv. 459, 35 Reprint 1016. 

14 Hill vy. Barclay, 18 Ves. Jr. 
56, 34 Reprint 238 [disappr Hack v. 
Leonard, 9 Mod. 91, 88 Reprint 335]; 
Bracebridge v. Buckley, 2 Price 200, 
146 Reprint 68. 

15. Gordon v. Richardson, 185 
Mass. 492, 70 NE 1027, 69 LRA 867; 
Baldwin v. Rees, 6 Oh. Dee. (Re- 
print) 869, 8 AmLRec 556; Townsend 
v. Stetler, 5 Kulp (Pa.) 11; Bacon v. 
Park, 19 Utah 246, 56 P 28. 

[a] Where the failure to perform 
a covenant to pay taxes has led to 
a tax sale, ripening into a prima 
facie irredeemable title held adverse- 
ly to the lessor, equity will not grant 
relief against a forfeiture. Kann v. 


King, 204 U.. S. 43; 27 SCt 213) 52 
L. ed. 360. ‘ 

16. Hukill v. Guffey, 37 W. Va. 
425, 16 SH 544. , 

[a] Rule applied: (1) To breach 


of covenant to bore for oil. Hukill 
v. Guffey, 37 W. Va. 425, 16 SH 544. 
(2) To breach of covenant against 
commission of waste. Peachy v. 
Somerset, Str. 447, 93 Reprint 626. 
(3) To breach of covenant against 
assignment. Powers Shoe Co. v. Odd 
Fellows Hall Co., 133 Mo. A. 229, 
113 SW 253; Wafer v. Mocato, 9 Mod. 
112, 88 Reprint 348. (4) Forfeiture 
for subletting relieved against on 
terms. Royal Trust Co. v. Bell, 2 
Alta. L. 425. 

17. See infra § 80. 

18. 22 & 23 Vict. c 35 § 4; 44 & 
45 Vict. c 41 § 14. 

“The lack of recent cases in Eng- 
land is owing to the fact that relief 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 78-80] 


be relieved against where compensation can be made 
for the delay.1® But relief will be denied where 
the time of performance is made ‘essential by the 
express terms of the contract,?° or where by the 
general nature of its requirements time is evidently 
regarded by the parties as an important factor.?1 
The soundness of this view, however, has been 
doubted ;*? and equity will seize upon slight cir- 
cumstances to avoid sustaining a forfeiture.2? In 
making application for relief, the rule of laches will 
be rigidly applied;?* and an extended delay may 
be taken as evidence of abandonment of the con- 
tract and prevent relief.?° 

[§ 79] (4) Statutory Forfeitures. It is quite 
generally held that equity will not relieve against a 
forfeiture provided for by statute,?* although there 
is authority to the contrary.27 But the intention 
of the law to work a forfeiture must be so clear 
as to leave the court no room for other action.?8 
An ordinance or other act of a municipal body, de- 
claring a forfeiture of a franchise or publie con- 


is given by statute in case of cove- [a] 


nants other than the covenant to pay 
rent. St. 22 & 23 Vict. © 35, § 4, au- 
thorized relief in case of the breach 
of a covenant to insure, and St. 44 & 
45 WVict. c 41,7§14,-in case “of; all 
other covenants except the covenant 
to pay rent, (see clause 8 of § 14,) 
in which case a bill must be brought 
within six months from the execution 


oil 
strictly enforced. 


544, 
22. 


EQUITY 


Thus a condition in 
lease that the lessee will bore for 
within a certain time will be 


grift, 80 Pa. 142; Westerman v. Dins+ 
more, 68 W. Va. 594, 71 SE 250; Hu- 
kill v..Guffey, 37 W. Va. 425, 16 SH 


Westerman  v. 

W. Va. 594, 71 SE 250. 
National land Co. 
Whitla v. Riverview | 49 
Realty Co., 19 Man. 746. . 


[21C.J.] 108 


t 


tract, is not in the nature of a statute and is within 
the general rules.?® 

[§ 80] (5) Circumstances Affecting Right to 
Relief. Relief against forfeitures is an independ- 
ent ground of equity jurisdiction not dependent. 
upon other equitable circumstances such as fraud, 
accident, or mistake.*° But the existence of such equi- . 
table circumstances, or justifiable reliance on the 
conduct of the other party, may require or induce 
the granting of relief when it would not be justified 
under the other circumstances alone, subject to 
the limitation of course that relief can be granted 
without any injustice to the other party? The 
existence of equitable circumstances has sometimes 
been required in order to induce equity to extend 
the time of performance.** Equity will not relieve 
against a plain violation of contract without any 
circumstances of justification or excuse.24 Mere 
negligence is not a bar to relief,®° although relief 
against nonperformance of a condition precedent 
has been refused on this ground.*® But relief will 

Mo.—Powers Shoe Co. v. Odd Fel- 
lows Hall Co., 138 Mo. A. 229, 113 
SW 253. 

N. H.—Tibbetts v. Cate, 66 N. H. 
550, 22 A 559. 

N. Y.—Wheeler v, Connecticut Mut. 
L. Ins. Co., 82. N.Y; 648, 37. AmR 
594 [rev 16 Hun 317] (fraud); New 
York L. Ins., ete., Co. v. St. George’s 


Parish, 12 AbbNCas 50. 
Pa.—Merrill v. Trimmer, 2 Pa. Co. 


WwW. Va.—Hukill v. Myers, 36 W. Va. 


an oil 


Brown v. Vander- 


Dinsmore, 68 


vy. Perry, 


putting the landlord in possession by 23. 
force of St. 4 Geo. II, c 28.” Gor-|23 Kan. 140; 
don v. Richardson, 185 Mass. 492, 


494, 70 NE 1027, 69 LRA 867. 

[a] Breach committed after date 
of act.—The court has jurisdiction 
to relieve against a breach of cove- 
nant to insure committed after the 
date of 22 & 23 Vict. c 35, arising 
on a.lease dated before the passing 
of the act. Page v. Bennett, 2 Gif- 
ford 117, 66 Reprint 50. 

19. Colo.—Bliley v. Wheeler, 5 
Colo. A.\-287,°38 P 603: 

Fla.—McCaskill v. Union Naval 
Stores Co., 59 Fla. 571, 52 S 961. 

Ill—Andrews vy. Sullivan, 7 Il. 
327, 48 AmD 53. 

Kan.—Shade vy. Oldroyd, 39 Kan. 
313,) 18) BY 198: 

Ky.—Chancellor y. Vanhook, 2 B. 
Mon. 447, 

N.. Y¥.—Wiswall v. McGown, 2 
Barb. 270 [aff 10 N. Y. 465]. 

Pa.—Merrill v. Trimmer, 2 Pa. Co. 
49; Greaves v. Gamble, 1 LegGaz 1. 

Vt.—Washburn vy. Washburn, 23 
Vt. 576. 

Va.—Selden v. Camp, 95 Va.- 527, 
28 SE 877; Nelson v. Carrington, 4 
Munf. (18 Va.) 332, 6 AmD 519. 

Wis.—Button y. Schroyer, 5 Wis. 
598. 

B. C.—De Safis v. Jones, 11 Dom 
LR 228, 24 WestLR 65. 

See also supra § 76. ; 

[a] Specific performance.—Appli- 
eations for relief from failure to per- 
form within the appointed time are 
generally in the nature of bills for 
specific performance. See Specific 
Performance [36 Cyc 707]. 

20. Tjh—Brink v. Steadman, 70 
Til. 241. 

Mich.—Lozon yv. McKay, 169 NW 
ala 

N. Y.—Wells v. Smith,:2 Hdw. 78 
{aff 7 Paige 22]. : 

Pa.—Brown v. Vandergrift, 80 Pa. 
142; Andrews v. Landis, 24 Pa. Dist. 
876. 

Wash.—Drown v. Ingels, 3 Wash. 
4274) 28. P1159: 

Eng.—Davis v. Thomas, 1 Russ. & 
M. 506, 5 EngCh 506, 39 Reprint 195. 
Taml. 416, 12 EngCh 416, 48 Reprint 
166. 

21. Oesting v. New Bedford, 210 
Mass. 396, 96 NE 1095; Foster’s Est., 
6 Pa. Co. 223; West Virginia, etc., R. 
Co. vy. Harrison County Ct., 47 W. Va. 
273, 34 SE 786. 


24. Westerman v. Dinsmore, 68 
W. Va. 594, 71 SE 250. 


Lhaches generally see infra §§ 211-— 
52. 


25. Lloyd v. Collett, 4 Bro. Ch. 
469, 29 Reprint 992; Handel v. O’- 
Kelly, 22 Man. 562. 

26. Del.—Virden vy. Pilot Comrs., 
8 Del. Ch. 1, 67 A 975. 

Mich.—Cameron v. Adams, 31 
Mich, 426. 

N. Y.—Gorman v. Low, 2 Edw. 324. 

Or.—Chapman v. State, 5 Or. 432. 

Pa.—Germantown Pass. R. Co. v. 
Fitler, 60 Pa. 124, 100 AmD 546. 

W. Va.—Wheeling, ete., R. Co. v. 
Tridelphia, 58 W. Va. 487, 52 SE 
499, 4 LRANS 321. 

Wis.—Smith v. Mariner, 5 Wis. 551, 
68 AmD 73. 


Eng.—Keating v. Sparrow, 1 Ball 
&. 1B. 36is 

27. Worthen v. Ratcliffe, 42 Ark. 
330;  Donalason v. Abraham, 68 
Wash. 208, 122 P 1003. 

“28. Ames v. Kruzner, 1 Alaska 


598: Butler v. Good Enough Min. Co., 
1 Alaska 246. 

29. Pikes Peak Power Co. v. 
Colorado Springs, 105 Fed. 1, 44 CCA 
333; North Jersey St. R. Co. v. South 
Orange Tp., 58 N. J. Eq. 83, 43 A 53; 
Wheeling, etc., R. Co. v. Triadelphia, 
58 W. Va. 487, 52 SE 499, 4 LRANS 
321. 

[a] Where the forfeiture is void 
and casts no cloud, relief will be 
refused. Graham v. Carondelet, 33 
Mo. 262. 

30. Kann v. King, 204 U. S. 43, 
27 SCt 213, 51 L.-ed. 360;-Wheeling, 
ete., R. Co. v. Triadelphia, 58 W. Va. 
487, 52 SE 499, 4 LRANS 321. 

81. Ala.—Franklin v. Long, 191 
Ala. 310, 68 S 149 [quot Cyc]. 

Colo.—Bliley v. Wheeler, 5 Colo. A. 
287, 38 P 608. 

Tll.—Houston v. Curran, 101 Ill. A. 
203 [aff 201 Ill. 442, 66 NE 228]. 

Kan.—Shade y. Oldroyd, 39 Kan. 
Slows. 

Ky.—Chancellor v. Vanhook, 2 B. 
Mon. 447. 

Mass.—Gordon v. Richardson, 185 
Mass. 492, 70 NE 1027, 69 LRA 867; 
Lundin v. Schoeffel, 167 Mass. 465. 
45 NE 933; Mactier v. Osborn, 146 
Mass. 399, 15 NE 641, 4 AmSR 323; 
Hancock v. Carlton, 6 Gray 39. 


6395 15 SH’ 157. y 
Eng.—Sweet v. Anderson, 2 Bro. 

P. C. 256, 1 Reprint 927. See Flat- 

tery v. Anderdon, 12 Ir. Eq. 218. 


Ont.—McLaren v. Kerr, 39 U. C. 
Q:°B. -507. : 
[a] Rule applied: (1) To breach 


of covenant by tenant to insure. 
Meek v. Carter, 4 Jur. N. S. 992. (2) 
To breach of covenant by tenant to 
pay taxes, Gordon v. Richardson, 
185 Mass. 492, 70 NE 1027, 69 LRA 
867; Tibbetts v. Cate, 66 N. H. 550, 
22 A 559; Noyes v. Anderson, 124 
N. Y. 175, 26 NE 316, 21 AmSR 657 
[aff 14 Daly 526, 1 NYS 5]; Giles v. 
Austin, 62 N. Y. 486. (38) To fail- 
ure of mortgagor to pay special as- 


sessment because of erroneous in- 
formation. Noyes Vv. Anderson, 
supra. (4) To failure to pay in- 


surance premium. Bird v. Penn Mut. 
L. Ins. Co., 3 F. Cas. No. 1,480, 12 
Phila. (Pa.) 485 (where the existence 
of the Civil War prevented payment); 
Whitehead v. New York L. Ins. Co., 
83 Hun 425 [rev on other grounds 
102 N. Y. 143, 6 NE 267, 55 AmR 
787] (relief against fraudulent sur- 
render by guardian). 

{[b] Mistake of law.—Relief will 
be given from a forfeiture incurred 
under a mistake of law. Scott vy. 
Dunn, 21 N. C. 425, 30 AmD 174. 

a mncident generally see supra §§ 54— 


Fraud generally see infra §§ 82— 
a 
Mistake generally see supra §§ 62— 


$2. Kann v. King, 204 U. S. 43, 
27 SCt 213, 51 L. ed. 360; Bacon’ v. 
Park, 19 Utah 246, 57 P 28; Donald- 
son v. Abraham, 68 Wash. 208, 122 
P 1008. 

33. Wiswall v. McGown, 2 Barb. 
270 [aff 10 N. Y. 465]; Baxter v. 
Lansing, 7 Paige (N. Y.) 350. 


34. Douglas v. Knickerbocker L. 
Ins. -Co.,) 83 N.Y. 5492: 
35. Andrews v. Sullivan, 7 Ill. 


327, 43 AmD 53; Cook-Reynolds Co. 
v. Chipman, 47 Mont. 289, 30% 133 
P 694 [cit Cyc]; Wheeling, etc., R. 
Co. v. Triadelphia, 58 W. Va. 487, 52 
SE 499, 4 LRANS 321; Davis v. 
Hone, 2 Sch. & Lef. 341. 

36. Barnet v. Passumpsic Turnp. 
COs 15r Vitter cots 


- o-oo 


be 


104 [21C.J.] 


be denied where the default was the result of gross 
negligence,*? willfulness,?* or fraud,*® the absence 
of which must affirmatively appear to justify re- 


- Waiver of forfeiture. 


against it, if necessary.*? 


| 
a Teen Gleam nan avon ney Oe 
sea seorweSCt 213.61) leved. 360: 
Til.— Houston v. Curran, 101 Ill. A. 
203 [aff 201 Ill. 442, 66 NE 228]. 
Mont.—Donlan v. Arnold, 48 Mont. 
4165)138) PB T75. 
Va.—Selden v. Camp, 95 Va. 527, 
Otc i Er. 


28 SE 877. he 

W. Va.—West Virginia, 

Co. vy. Harrison County Ct., 47 W. Va. 
278, 34 SE 786. 

Eng.—Barrow v. Isaacs, [1891] 1 
(Ay. By CORE alse a opsten Gaus 

{a] Reason for rule.—Where the 
default is caused by gross negli- 
gence, it is not caused by accident or 
mistake. Kann v. King, 204 U. S. 
Ae Te SOtoots, Ol L.ced. 000: 

83.) U.S Kann Vv. King, 204 U.S. 
A297 SCt 213) bil Le ed. 360: 

Hawaii—kKanakanui v. De 
21 Hawaii 381. 

Tll.—Freundschaft Lodge D. O. H. 
No. 72 v. Alchenburger, 235 Ill. 438, 
85 NE 653; Houston v. Curran, 101 
Ill. A. 203 [aff 201 Ill. 442, 66 NE 
228]. "i 

Ree” tuna v. Schoeffel, 167 
Mass. 465, 45 NE 933. 

Mont.—Donlan v. Arnold, 48 Mont. 
465 (L388. Ee “1710. 

N. “Y.—Noyes v. Anderson, 124 
N. Y. 175, 26 NE 316, 21 AmSR 657 
{aff 14 Daly 526, 1 NYS 5] (willful 
neglect). 

Utah.—Bacon v. Park, 19 Utah 246, 
57 P .28, 

Wash.—Donaldson v. Abraham, 68 
Wash. 208, 122 P 1003. ; 

W. Va.—Wheeling, etc., Co. v. Tria- 
delphia, 58 W. Va. 487, 52 SE 499, 
4 LRANS 321. 

Eng.—Reynolds v. Pitt, 19 Ves. Jr. 
134, 34 Reprint 468, 2 Price 212 note, 
146 Reprint 73 note. 

[a] Willfulness held a bar.— 
Where relief from a forfeiture of a 
lease by reason of failure to pay 
taxes was offered by the landlord on 
condition that the tenant would take 
proceedings to have a tax sale de- 
clared invalid, and the tenant re- 
fused, equity will grant no relief. 
Kann v. King, 204 U. S. 43, 27 SCt 
213, 51 L. ed. 360. 


Fries, 


39% Donlan v. Arnold, 48 Mont. 
AYG, 138 0P. Wl0- 

40. Donlan v. Arnold, 48 Mont. 
4065 138) EB. U5. 

41. Ark.—Morris v. Green, 175 


Ark. 410, 88 SW 565; Little Rock 
Granite Co. v. Shall, 59 Ark. 405, 27 
SW 562. 

Pa.—Rahn ~ Tp. ee LENS 
Dist. 547. 

Tex.—Munsey v. Marnet Oil, etc., 
Co., (Civ. A.) 199 SW 686. 

Vt.— Atkins v. Atkins, 87 Vt. 376, 
89 A 643. 

Wash.—Spedden vy. Sykes, 51 Wash, 
267,98 RP. 752: 

42. Spedden yv. Sykes, 51 Wash. 
261) 980 P52. 

43. Orr v. Zimmerman, 63 Mo. 72; 
Buskirk Bros. v. Peck, 57 W. : Va. 
360, 50 SE 432; Hukill v. Myers, 36 
W. Va. 639, 15 SH 151; North Staf- 
fordshire Steel, ete., Co. v. Camoys, 
11 Jur. N. S. 555. 

[a] By receipt of rent after for- 
feiture (1) the right to insist upon 
it is waived. Hukill v. Myers, 36 W. 


Licenses, 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


If there has been a breach 
of the agreement sufficient to cause a forfeiture, 
and the party entitled thereto either expressly or 
by his conduct waives or acquiesces in it, he will be 
precluded from enforcing the forfeiture, and equity 
will aid the defaulting party by relieving him 
It is said that courts 
should promptly seize upon any circumstances aris- 


EQUITY 


(O81); c. 
feitures. Both 


Va. 639, 15 SE 151. (2). “When a 
landlord, by a course of dealing in 
accepting overdue rent, has put a 
tenant off his guard, a forfeiture of 
a lease for non-punctual payment of 
rent cannot be enforced unless no- 
tice has been given to the tenant 
calling upon him for a compliance 
with the strict terms of the lease.” 
Merill v. Trimmer, 2 Pa. Co. 49. 


44. U. S.—Jones v. New York 
Guaranty, etc., Co., 101 U. S. 622, 25 
L. ed. 1030; Horsburg v. Baker, 1 


Pet. 232, 7 L..ed. 125; Youngs Min. 
Co. v.- Courtney, 219 Fed. 868, 135 
CCA 538; In re Larkey, 214 Fed. 
SETAMIUiot Son vs MOregonsacete.jpak. | Cos, 
186 Fed. 861; Foley v. Grand Hotel 
Co., 121 Fed. 509, 57 CCA 629; Michi- 
gan Pipe Co. vy. Fremont Ditch, etce., 
Cos Til Med. *284. 49) CCA 324; 
Fletcher v. New Orleans, etc., R. Co., 
20 Fed., 345; U. S. vi White, 17, Fed. 
561, 9 Sawy. 125 [app dism 30 L. ed. 
1017]; Burr v. Duryee, 4 F. Cas. No. 
2,190, 2 Wish.) Pats (Cast 2i%5 p [ati 
Wall. 531, 17 L. ed. 650, 660, 661]; 
Goesele v. Bimeler, 10 F. Cas. No. 
5,508, 56 McLean 223 [aff 14 How. 
589, 14 L. ed. 554]; Morse v. O’Reilly, 
17 F. Cas. No. 9,858. 

Alaska.—Ames Vv. Kruzner, 1 
Alaska 598; Butler vy. Good Enough 
Min. Co., 1 Alaska 246. 

Ariz.—Henry v. Mayer, 6 Ariz. 103, 
53 9 P.. 590: 

Ark.-—Hendrix v. Black, 132 Ark. 
473, 201 SW 283, LRA1918D 217; 
Cooley v. Lovewell, 95 Ark. 567, 130 


SW 574; Cherokee Constr. Co. v. 
Bishop, 86 Ark. 489, 112 SW 189; 
Land v. May, 73 Ark. 415, 84 SW 
489, 


Cal.—Keller v. Lewis, 53 Cal. 113. 

Colo.-—Farmers Pawnee Canal Co. 
v. a tee cache €o., 47 Colo. 289,107 2 
286. 

Conn.—Dresser v. Hartford L. 
Ins}? Cot; (80: "Conn. '*684." (701A. 139: 
Beecher vy. Beecher, 43 Conn. 556. 

Ill—Lang v. Hedenberg, 277 Ill. 
368, 115 NE 566; Dis. op. Carter, \J., 
in Calumet, ete.; Canal, ete, Co. v. 
Conkling, 273 Tl. 318, 332, 1122 NH 


982, LRA1917B 814 [cit Cyc]; Tarr 
v. Stearman, 264 Ill. 110, 118, 105 
NE 957 [cit Cyc]; Toledo, ete, R. 


Co. v. St. Louis, ete., R. Co., 208 Ill. 
623, 70 NE 715; Douglas v. Union 
Mut. L. Ins. Co., 127 Ill. 101, 20 NE 
51; Manteno y. Surprenant, 210 Ill. 
A. 438; Launtz v. Vogt, 133 Ill. A. 
255; Crandall v. Sorg, 99 Ill. A. 22 
[rev on other grounds 198 Ill. 48, 64 
NE 769]. 

Ind.—Gadbury v. Ohio, ete. Nat- 
ural, etc; Gas Co... 1162: Ind. 192 67 
NE 259, 62 LRA 895; Lefforge v. 
West, 2 Ind. 514. 

Iowa.—Brown v. Chicago, ete, R. 
Co., 82 NW 1003; Rynear v. Neilin, 3 
Greene 310. 

Kan.—Geffert v. Geffert, 98 Kan. 
5%, 157 P 384: 

Ky.—Continental Fuel Co; Ve 
Haden, 182 Ky. 8, 206 SW 8; Beard 
v. Smith, 6 T. B. Mon. 430. 

Me.—tTelegraphone Corp. vy. Ca- 
nadian Tel. Co., 103 Me. 444, 69 A 
767. 

Md.—Lincoln v. Quynn, 68 Md. 
299, 11 A 848, 6 AmSR 446; Cross v. 
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ing out of the contract or relations of the parties 
that would indicate an election or an agreement to 
waive a forfeiture.*” 
has misled the lessee into supposing the covenant 
was not to be insisted on, equity will relieve.*? 

Enforcement of Penalties and For- 


Where the lessor’s conduct 


because penalties and forfeitures 


are usually harsh and oppressive, and because they 
can ordinarily be enforced at law, courts of equity 
generally refuse to aid in their enforcement,** even 
though the case may be one in which no equitable 
relief would be given to the defaulting party against 


McClenahan, 54 Md. 21; 
Mason, 2 Md. Ch. 510. 

Mass.—Atty.-Gen. v. Tudor Ice Co., 
104 Mass. 239, 6 AmR 227. 

Mich.—Wallace v. Kelly, 148 Mich. 
336, 111 NW 1049, 118 AmSR 580; 
Perrin v. Lepper, 72 Mich. 454, 40 NW 
859; White v. Port Huron, etc. R. 
Co., 13 Mich. 356; Crane v. Dwyer, 
9 Mich. 350, 80 AmD 87. 

Miss.—Eckert v. Searcy, 114 Miss. 
150, 74 S 818; Thornton v. Natchez, 
88 Miss. 1, 41 S 498. 

Mo.—Lackland y. Hadley, 260 Mo. 
539, 169 SW 275; Trendley v. Illi- 
nois Tract. Co., 241 Mo. 73, 145 SW 
1; Moberly v. Trenton, 181 Mo. 637, 
81 SW 169; Sease v. - Cleveland 
Co-op. Stone, ete., Foundry Co., 141 
Mo. 488, 42 SW 1084; Messersmith v. 
Messersmith, 22 Mo. 869; Swofford 
Bros. Dry Goods Co. vy. Randolph, 151 
Mo. A. 385, 182 SW 255. 

Mont.—Cook-Reynolds Co. vy. Chip- 
man, 47 Mont. 289, 8038, 133 P 694 
Feit séCye]i 

Nebr.—Meredith v. Lyon, 3 Nebr.. 
(Unoff.) 485, 92 NW 122. 

N. H.—Boston, etc., R. Co. v. Bos- 
rene etes (Ris Co; 65 INafHeL393, 8234 

N. J.—Miller vy. Willett, 70 N. J. 
Eq. 396, 62 A 178 [aff 71 N. J. Eq. 
741, 65 A 981]; Worthington vy. Moon, 
53 N. J. Eq. 46, 30 A 251. 

N. Y.—Brooklyn, ete, R. Co. v. 
Long Island R. Co., 72 App. Div. 496, 
76 NYS 777. 

N. C.—Broadnax vy. Baker, 94 N. C. 
675, 55 AmR 633. 

Oh.—Adams vy. Parnell, 11 Oh. Cir. 
Ct:.567, 5 Oh. Cir. Dec. 190. 

Or.—Higinbotham vy. Frock, 48 Or. 
129, 83 P 536, 120 AmSR 796. 

Pa.—Smith v. People’s Natural 
Gas . Cos 257 “Pa. . 8967a 01 A gee 
Drake v. Lacoe, 157 Pa. 17, 27 A 538; 
Oil Creek R. Co. v. Atlantic, ete., R. 
Co., 57 Pa. 65; People’s Nat. Bank v. 
Kern, 8 Pa. Dist. 72; Kennedy v. 
Klaw, 6 Pa. Dist. 248. 

S. C.—Ross Tin Mine v. Cherokee 
oie Min. Co., 103 S. C. 243) 88 SH 


Vt.—Durfield Lumber Co. vy. Ly- 
man, 89 Vt. 201, 94 A 8387; Vermont 
peeer Min. Co. v. Ormsby, 47 Vt. 

Va.—Ewing v. Litchfield, 91 Va. 
575, 22 SE 862. 

Wash.—Walker v. McMurchie, 61 
Wash. 489, 112 P 500 (forfeiture not 
enforced except in clear case); Bell 
v. Seranton Coal Mines Co., 59 Wash. 
659, 110 P 628; Spedden v. Sykes, 51 
Washii267,298hiP 252s. 

W. Va.—Newton v. Kemper, 66 W. 
Va. 130, 66 SE 102; Pyle v. Hender- 
son, 65 W. Va. 39, 63 SE 762; Pheas- 
ant v. Hanna, 63 W. Va. 613, 60 SE 
618; Spies v. Arvondale, ete., R. Co., 
60 W. Va. 388, 55 SH 464 [cit Cyc]; 
Wheeling, etc., R. Co. v. Triadelphia, 
58 W. Va. 487, 52 SE 499, 4 LRANS 
321; Craig v. Hukill, 37 W. Va. 520, 
16 SE 368. 

Wis.—Lawe v. Hyde, 39 Wis. 345; 
cane v. Drake, 3 Pinn. 228, 3 Chanl. 

[a] The reason for the refusal to 
enforce forfeitures, “is found in the 
same principle upon which the court 


——« 


McKin v. 


(t 


§ 81] 
the forfeiture.4® 


ceptions.*® 


some qualification, indicating a 


against, and a reluctance to enforce, a forfeiture 
but still not denying that it might be done in ex- 
treme cases where the remedy at law was plainly | 

The better view is that the rule is | 
not absolute or inflexible, any more than every for- 
feiture is harsh and oppressive; that its influence 
and operation do not extend beyond the reasons 
that underlie it; and that in cases otherwise cog- 


inadequate.*7 


This has been at times declared 
to be an absolute and inflexible rule without any ex- 
Other cases have stated the rule with 


EQUITY 


strong leaning 
poration.*9 


bill.5t 


nizable in equity forfeitures will be enforced when 


acts when it refuses to specifically 
enforce a contract which is unequal, 
unjust, or has any inequitable fea- 
tures and incidents.” 1 Pomeroy Eq. 
Jur. § 459 [quot Telegraphone Corp. 
v. Canadian Telegraphone Co., 103 
Me. 444, 453, 69 A 767]. 

[b] The forfeiture which equity 
hesitates to enforce (1) is what 
Blackstone defines as ‘a punishment 
annexed by law to some illegal act, 
or negligence, in the owner of lands, 
tenements or hereditaments; where- 
by he loses all his interest therein, 
and they go to the party injured, as 
a recompense for the wrong which 
he alone, or the public together with 
himself, hath sustained.” 2 Black- 
stone Comm. p 267; Harrison v. 
Woodward, 115 Caty Awe i5,. 23,5 103) 42 
Daisy (2) It implies a breach of 
duty on the part of the one losing 
his interest in the property. MHarri- 
son v. Woodward, supra. 

[c] Objection may be taken at 
the hearing that the bill seeks to en- 
force a forfeiture. Lefforge v. West, 
2 Ind. 514. 

{[d] Chattel mortgagor and mort- 
gagee.—In a suit to cancel a chattel 
mortgage the mortgagor was not per- 
mitted in order to show payments to 
set off against the mortgage debt 
penalties incurred by the mortgagee 
for failure to cancel previous mort- 
gages, as to do so would enforce the 


penalty. Merideth v. Lyon, 3 Nebr. 
(Unoff.) 485, 92 NW 122. 
' [e] Discovery.—(1) The | rule 


goes so far as to forbid discovery 
which would expose a party to either 
penalty forfeiture. See  Dis- 
covery § 41; Witnesses [40 Cyc 
2500). .,(2) Where .the penalty or 
forfeiture is solely for the bene- 
fit of plaintiff he may have dis- 
covery by waiving in his bill the 
benefit of the penalty or forfeiture, 
and equity will then restrain any 
attempt he may make to enforce it 
at law. Uxbridge v. Staveland, 1 
Ves. 56, 27 Reprint 888. 

45. oe Suey, sOregon, .cte.9 RiupCo:, 
186 Fed. 861; Tarr v. Stearman, 264 
Til. 110, 105 NE 957; Deerfield Lum- 
per Co. v. Lyman, 89 Vt. 201, 94 A 
837. 

46. U. S.—Marshall v. Vicksburg, 
ton Walle t46,2i- il. ed. i213) Hors- 
burg: v. Baker, 1 Pet. 232, 7 L. ed. 
125; U. S. v. Ash Sheep Co., 229 Fed. 
479 [aff 250 Fed. 591]. 

Alaska.—Ames Vv. 
Alaska 598. 

Colo.—Farmers Pawnee Canal Co. 
vy. Pawnee Water Storage Co., 47 
Colo. 239, 107 P 286. 

Tll.—Tarr v. Stearman, 264 Ill. 
110, 105 NE 957. : 

N. Y.—Livingston v. Tompkins, 4 
Johns. Ch. 415, 8 AmD 598. 

W. Va.—Newton v. Kemper, 66 
W. Va. 130, 66 SE 102; Headley v. 
Hoopengarner, 60 W. Va. 626, 646, 55 
SE 744 [cit Craig v. Hukill, 37 W. Va. 
520, 16 SE 363]; Wheeling, etc., R. 
Co. v. Triadelphia, 58 W. Va. 487, 
52 SE 499, 4 LRANS 321; Craig v. 
Hukill, 37 W. Va. 520, 16 SE 368. 

[a] Some of the expressions to 
be found are as follows: (1) “It is 
a@ universal rule in equity never to 
enforce either a penalty or a for- 
fe 


Kruzner, rh 


feiture. Therefore Courts of Equity 
will never aid in the devesting of 
an estate for a breach of a covenant 
on a condition subsequent, although 
they will often interfere to prevent 
the devesting of an estate for a 
breach of a covenant or condition.” 
Story Eq. Jur. (13th ed) § 1319 [quot 
U. S. v. Oregon, ete., R. Co., 186 Fed. 
861, 929]. (2) ‘Equity never, under 
any circumstances, lends its aid to 
enforce a forfeiture or penalty, or 
anything in the nature of either.” 
Marshall vy. Vicksburg, 15 Wall. 
(U..S.) 146, 149, 21 L.,ed. 121 [quot 
U. S. v. Oregon, etc., R. Co., 186 Fed. 
861, 929]. (3) “Equity abhors forfei- 
tures, and will not lend its aid to 


enforce them.” Jones v. New York 
Guaranty, ete. Co., 101 U. S. 622, 
628, 25 L. ed. 1030 [quot U. S. v. 


Oregon, ete, R. Co., 186 Fed. 861, 
929]. (4) “Equity often interferes 
to relieve against forfeitures, but 


never to divest estates by enforcing 
them.” Butler v. Good Enough Min. 
Gon, 11 Alaska (2 46¢Ri 253.0 Go) =e ne 
few apparent exceptions to this doc- 
trine are not real exceptions. In 
fact, there are no exceptions. Those 
which appear to be so all depend 
upon other rules and principles.” 1 
Pomeroy Eq. Jur. (3d ed) §§ 459, 
460 [quot Tarr v. Stearman, 264 Ill. 
£10, 2116, LOS VNEN 95711916)” “SAl- 
though a court of equity will not in 
general relieve against a forfeiture, 
unless it be in the case of non-pay- 
ment of rent, where an exact and 
just compensation can be made by 
decreeing to the landlord the arrears 
of his rent with interest and costs, 
yet they never lend their assistance 
in the enforcement of one, but leave 
the party to his legal remedies.” Oil 
Creek R. Co. v. Atlantic, etc., R. Co., 
57 Pa. 65, 72. (7) “Never to declare 
or enforce a forfeiture, or divest an 
estate or title for violation of a 
condition subsequent, is an invariable 
rule of equity, if there is a legal 
remedy. Under such circumstances, 
a court of equity utterly declines to 
touch the case and leaves the party 
to his legal remedies.’ Wheeling, 
ete., R. Co. v. Triadelphia, 58 W. Va. 
487, 520, 52 SE 499, 4 LRANS 321. 

47. U. S.—Henderson v. Carbon- 
dale Coal, ete. Co., 140 U. S. 25, 11 
sct 691, 35 L. ed. 332; Jores v. New 
York Guaranty, ete., Co., 101 U. S. 
622, 25 L. ed. 1030; Semidey v. Cen- 
tral Aguirre Co., 289 Fed. 610, 152 
CCA 444. 

Conn.—Dresser v. Hartford L. Ins. 
Co., 80 Conn. 681, 70 A 39. 

Ill.— Springfield, ete., ‘Tract. Co. v. 
Warrick, 249 Ill. 470, 94 NE 933, Ann 
Cas1912A 187. 

Kan.—Geffert v. Geffert, 98 Kan. 
57, tb7 RP 384. 

Mo.—Watson v. Gross, 112 Mo. A. 
615, 87 SW_ 104. 

N. 


Y.—Buffalo v. Balcom, 134 
N.Y. 5382, 32) NE 7. 
fal Right must be clear.—(t) 


“Bquity has ever been jealous of the 
right of forfeiture, and has never 
enforced it unless the right thereto 
has been so clear and insistent as to 
permit of no denial.” Walker v. Mc- 
Murchie. 61 Wash. 489, 491, 112 P 
500. (2) Forfeitures, not being 
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that is more consonant with the principles of right, 
justice, and morality than to withhold relief.48 This 
is especially true where it is for breach of condi- 
tion of a public grant to a private person or cor- 
Under this rule plaintiff must make a 
ease the equity of which is strong enough to over- 
come the general indisposition of the chancellor to 
aid in the enforcement of forfeitures.°° 
any countervailing equity is sufficient to defeat the 
Although plaintiff’s title rests upon a for- 
feiture, where the forfeiture was complete before 
the bill was filed, a bill hes to quiet title and re- 


Almost 


favored in equity, will not be en- 
forced if couched in ambiguous lan- 
guage. Cleary v. Folger, 84 Cal. 
316, 24 P 280, 18 AmSR 187; McCas- 
kill v. Union: Naval Stores Co., 59 
Fla. 571,).52' S961. (3) 4 “Penalties 
and forfeitures are obnoxious to ju- 
dicial minds, and that slight cir- 
cumstances are eagerly seized to 
avoid their enforcement when the 
substantial rights of the parties in- 


sisting thereon can otherwise be ade- | 


quately protected.’ Geffert v. Gef- 
zone. 28 een ie 59}, 157 Rv ss4r . 
. S.—Liddle v. Cook, 209 Fed. 
182) 51268 OCAs 130s We Ss 5 
etc., R. Co., 186 Fed. 861; Lindeke v. 
Associates Realty Co., 146 Fed. 630, 
77 CCA 56; Brewster v. Lanyon Zinc 
Co., 140 Fed. 801, 72 CCA 213 (from 
which the text statement is taken, 
substantially in the language of 
Judge Van Devanter. Forfeiture of 
pec gee eons was declared 
nd enforced); ellar y. Crai : 
Fed. 630, 61 CCA 366. . fag 
Ark.—Cherokee Constr. Co. vy, 
Bishop, 86 Ark. 489, 112 Sw ig9. 
Ind.—Gadbury v. Ohio, etc., Nat= 
ural, etc., Gas Co., 162 Ind. 9, 67 NE 
259, 62 LRA 895 (forfeiture of gas 
lease). 
Kan.—Edwards v. Iola Gas Co., 65 
Kan, aA 69 P 350 (relief detlcdoon 
acts); estbrook vy. Sch ee F 
Kan. 558, 83 P 306 th anges 


Miss.—Vicksburg, ete, R. ‘ 
Ragsdale, 54 Miss. 200. Sr 
Okl1.—Indiana Oil, etc., Co. v. Mc- 


Crory, 42 Okl. 136, 140 P 610. 

Pa.—Munroe v. Armstrong, 96 Pa. 
307; Brown v. Vandergrift, 80 Pa. 
142 (forfeiture of oil lease). 

Tex.—J. M. Guffey Petroleum Co. 
v. Oliver, (Civ. A.) 79 SW 88a. 

[a] It was said concerning a gas 
and oil lease: (1) “Forfeiture for 
non-development or delay, is essen- 
tial to private and public interests 
in relation to the use and alienation 
of property. In such cases as this 
equity follows the law. In general 
equity abhors a forfeiture, but not 
when it works equity and protects 
a landowner from the laches of a 
lessee whose lease is of no value till 
developed.” Munroe vy. Armstrong, 
96 Pay 30734310: 5 (2 )ee' The Tackeror 
any other remedy, and the danger 
that the g9s might be withdrawn 
through wells on other lands, makes 
a case of this kind appeal to the 
conscience of the chancellor, and 
calls upon him to enforce the in- 
curred forfeiture by removing the 
cloud from _the title.’ Gadbury v. 
Ohio, etc., Natural, etc., Gas Co., 162 


ine oF Lepee NE 259, 62 LRA 895. 
e . 8S. v. Orégon, ete, R. Ko 
186 Fed. 861. = nL my 


50. Liddle v. Cook, 209 Fed. 182, 
126 CCA 139. 

[a] Offer to do equity.—A court 
of equity will not enforce against a 
purchaser a technical forfeiture of 
an executory contract for the sale 
of land, if defendant offers to do 
equity in consideration of being re- 
stored to his contractual rights. 
Yeiser v. Portsmouth Say. Bank, 75 
Nebr. 690. 100 NW 784. 

51. Liddle v. Cook, 209 Fed. 182, 
126 CCA.130 (reliance on representa- 
tions of plaintiff's agent). 


v. Oregon, ! 


106 (210: J.] 


move a cloud,®? or to foreclose a purchaser’s rights,>* 
or to enjoin waste,°* or continuing trespasses,°° or 
other violations of plaintiff’s rights.°° 
have been sustained upon the ground that they were 
not bills to enforce forfeitures;®°’ and on the other 
hand relief has been denied on similar bills upon 
the ground that they sought to enforce a forfeit- 
The better view, however, is that in most 
instances such bills are in fact bills to enforce for- 
feitures,®® properly maintainable as such when the 
particular facts present bring the case within the 
rule authorizing bills to enforce penalties or for- 
feitures in certain cases,®°° but properly dismissed 
under the general rule that equity will not enforce 
a penalty or forfeiture where such facts are not 
The rule against enforcing penalties or 
forfeitures has no application to a conditional limi- 
tation,°? or to a provision for liquidated damages.°* 


ure. 


present.®+ 


52. Ala.—Shannon y. Long, 180 
Ala. 128, 60'S 273. y 
Ill—Harper v. Tidholm, 155 Ill. 


370, 40 NE 575; Mott v. Danville 
Seminary, 129 Ill. 403, 21 NE 927. 


Miss.—Vicksburg, ete., R. Co. v. 
Ragsdale, 54 Miss. 200. 
Okl.—Ross v. Sanderson, 162 P 


709. 
_ Wis.—Glocke v. Glocke, 113 Wis. 
303, 89 NW 118, 57 LRA 458. 

53. Superior Consol. Land Co. v. 
Nichols, 81 Wis. 656, 51 NW 878; 
West v. Lynch, 5 Man., 167. 

54.. Big Six Dev. Co. v. Mitchell, 
138 Fed. 279, 70 CCA 569, 1 LRANS 
332 [certiorari den 199 U. S. 606, 26 
SCt 746, 50 L. ed. 330]. 

55. Big Six Dev. Co. v. Mitchell, 
138 Fed. 279, 70 CCA 569, 1 LRANS 
332 [certiorari den 199 U. S. 606, 26 
SCt 746, 50 L. ed. 330]; Fletcher v. 
New Orleans, etc., R. Co., 20 Fed. 
345; Metropolitan Land Co. v. Man- 
ning, 98 Mo. A.~248, 71 SW 696; Ver- 
dolite Co. v. Richards, 7 Northam. 
ECovn(bar)) 1133. 

56. See cases supra notes 54, 55. 

57. U, S.—Big Six Dev: Co; -v. 
Mitchell, 138 Fed. 279, 70 CCA 569, 
1 LRANS 3882 [certiorari den 199 
U.S. 606, 26 SCt 746, 50 L. ed. 330]. 

Ill—Harper v. Tidholm, 155 Iii. 
370, 40 NE 575; Mott v. Danville 
Seminary, 129 Ill. 403, 21 NE 927. 

Mich.—Brown v. Brown, 196 Mich. 
677, 163 NW 156; Pendill. v. Union 
Min. Co., 64 Mich, 172, 31 NW 100; 
gneits v. Fisher, 44 Mich. 551, 7 NW 


Vt.—Deerfield Lumber Co. v. Ly- 
man, 89 Vt. 201, 94 A 837. 

Wis.—Glocke y. Glocke, 113 Wis. 
303, 89 NW 118, 57 LRA 458. 

See also cases supra notes 52-56. 

[a] Upholding declared forfei- 
tures.—(1) Some authorities recog- 
nize that competent parties may 
make a contract as to penalties and 
forfeitures, and that courts. of 
equity, as well as courts of law, 
will recognize the rights of the par- 
ties as to such penalties or for- 
feitures. In such case a court of 
equity is not enforcing a forfeiture. 
The decree simply holds that the 
parties rightly declared a forfeiture 
under the contract. Lang v. Heden- 
berg, 277 Ill. 368, 115 NE 566 [aff 
198 Ill. A. 470]; Bucklen v. Haster- 
lik, 155 Ill. 4238, 40 NE 561; Harper 
v. Tidholm, 155 Ill. 370, 40 NE 575; 
Lang v. Hedenberg, 198 Ill. A. 470 
faff 277 Ill. 368, 115 NE 566]; Sum- 
mers v. Hedenberg, 198 Ill, A. 460 
{aff 277 Til. 368, 115. NE 566]. (2) 
‘7¢ makes a great difference whether 
in seeking relief in a court of equity 
the court is asked for some affirma- 
tive action which requires it to de- 
cree a forfeiture, or whether the aid 
of the court is sought for some re- 
lief in deciding whether to grant it 
or not. The court must pass on the 
question whether the party seeking 
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[§ 82] 


this work.®7 


ty.6° 


the aid of the court has rightfully 
sought to enforce the terms of a 
valid contract. ... The court inci- 
dentally must decide whether the 
forfeiture declared by complainant 
was justified under all the circum- 
stances of the case. This is very 
different from asking the court itself 
to declare a forfeiture.” Summers v. 
Hedenberg, 198 Ill. A. 460, 468 [aff 
277 Ill. 368, 115 NE 566]. 

58. Conn.—-Warner y. Bennett, 31 
Conn, 468. 

Tll.— Douglas v. Union Mut. L. Ins. 
Co., 127 Ill. 101, 20 NE 51; Crandall 
v. Sorg, 99 Ill, 22 [rev on other 
grounds 198 Ill. 48, 64 NE 769]. 

Iowa.—Brown vy. Chicago, etc., R. 
Co., 82 NW 1003. 

Me.—Birmingham y. Lesan, 77 Me. 
494, 1 A 151. 

Mich.--Fitzhugh v. Maxwell, 34 
Mich. 138; Michigan State Bank v. 
Hammond, 1°%Dougl. 527. 

Miss.—Thornton v. Natehez, 88 
Miss. 1, 41 S 498; Memphis, etc. R 
Co. v. Neighbors, 51 Miss. 412. 

Mo.—Lackland v. Hadley, 260 Mo. 
539, 169 SW 275: Moberly v. Tren- 
ton, 181 Mo. 637, 81 SW 169. 

N. H.—Smith v. Jewett, 40 N. Ee. 
530. 

N. Y.—Livingston vy. Tompkins, 4 
Johns. Ch. 415, 8 AmD 598. 

W. Va.—Craig v. Hukill, 37 W. Va. 
520, 16 SE 363. 

59. Liddle v. Cook, 209 Fed. 182, 
126 CCA 1380; Brewster v. Lanyon 
Zine Co., 140 Fed. 801, 820,.72 CCA 
213 [dist Big Six Dev. Co. v. Mitchell, 
138 Fed. 279, 70 CCA 569, 1 LRANS 
332 (certiorari den 199 U. S. 606, 26 
Sct 746, 50 L. ed. 330)]. 

“Its primary and only purpose is 
to establish a forfeiture as matter 
of record and to obtain the cancel- 
lation of the thing forfeited. This 
constitutes enforcement in the only 
sense in which that term is applica- 
ble to a forfeiture, which is that of 
giving effect to it after its incur- 
rence, just as a statute is enforced 
after its enactment.” Brewster v. 
Lanyon Zine Co., supra. 

60. See supra text and notes 47, 
48. 

fa] A reconveyance of land for- 
feited by breach of condition subse- 
quent may be decreed in_ equity. 
Quatman v. McCray, 128 Cal. 285, 
60 .P 855. 

61. See supra text and note 44. 

fa] Wendor and purchaser.— 
Where the vendor in a land contract 
declares it forfeited for nonpayment, 
equity will not restrain the pur- 
chaser from removing improvements 
placed by him on the land pending 
proceedings to recover possession. 
@rane v. Dwyer, 9 Mich. 350, 80 AmD 


87. 

[b] Forfeiture of corporate rights. 
—(1) A court of equity will not de- 
clare a forfeiture of corporate rights. 
Troy; etc., R. Co. v. Boston, ete., R. 
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A real exception to the rule exists in the case of 
bills to redeem from usurious mortgages where the 
statute does not permit the requirement of a tender 
of lawful interest,°* but in the absence of such a 
statute lawful interests must be 
surance policies which may be canceled for breach 
of condition, may constitute another exception.®® 
4, Fraud—a. In General. 
of fraud, and the remedies available in the ease 
of fraud form the subject of separate treatment in 
The treatment of that subject in this 
article is accordingly limited to an outline of the 
extent of equity jurisdiction in cases of fraud. This 
is sometimes concurrent with the jurisdiction at 
law,®> and sometimes the fraud or its circumstances 
are such that the jurisdiction is exclusively in equi- 
Broadly stated, with the single exception of 
fraud in obtaining a will,’ courts of equity have 


tendered.®* In- 


The nature 


Co:,,86 N.Y. 107. (2) After judg- 
ment of dissolution, of an eleemesy- 
nary corporation a bill may be main- 
tained by the reversioners to de- 
clare the title to land held by the 
corporation to be in them, and for 
partition, Mott v. Danville Semi- 

nary, 129 Ill. 403, 21 NE 927. 
62. Mitchell v. Mitchell, 29 Mad. 
26 Md. 


he Gough yv. Manning, 

63. Bucklen y. Hasterlik, 155 Ill. 
423,40 NE, 561 [aff 51 Ill, A, 132]; 
Robinson y. Board of Education, 98 
Ill. A. 100; Ewing v. Litchfield, 91 
Va. 575, 22 SE 362. See generally 
Damages § 232. 

64 Bigler v. Jack, 114 Iowa 667, 
87 NW 700. 

65. See Usury [39 Cyc 1010]. 
yea to do equity see infra §§ 152, 


66. Klein v. New York L. Ins. Co., 
104 U. S. 88, 26 L. ed. 662; New York 
Ey ns Co.eVs, Statham O3 Un wsaente 
30, 23 L. ed. 789; Connecticut Mut. L. 
Ins. Co. v. Home Ins. Co., 6 F. Cas. 
No. 3,107, 17 Blatehf. 142. See also 
supra § 77. 

_“Promptness of payment is essen- 
tial in the business of life insurance. 
. . - Delinquency cannot be tolerated 
nor redeemed, except at the option 
of the company. ... Time is ma- 
terial and of the essence of the 
contract. Nonpayment at the day 
involves absclute forfeiture, if such 
be the terms of the contract. .. . 
Courts cannot with safety vary the 
stipulation of the parties by intro- 
ducing equities for the relief of the 


insured against their own _ negli- 
gence..——New York L. Ins. Co. ‘y, 
Statham, supra [quot Cherokee 
Constr. Co. v. Bishop, 86 Ark. 489, 


499, 112 SW 189]. 

67. See Fraud [20 Cye 1]. 

68 See infra §§ 83-84, 

69. See infra §§ 85-91. 

70. U. S.—Jennings v. Smith, 232 
Fed. 921 [rev on other grounds 238 
Fed. 48]. 

N. J.—Knikel y. Spitz, 74 N. J. Eq. 
581, 70 A 992; South Camden Union 
M. EH. Church v. Wilkinson, 36 N. J. 
Hig, £39. 

N. Y.—Anderson y. Anderson, 112 
N. Y. 104, 19 NE 427, 2 LRA 175 (an 
action for the purpose of establish- 
ing an alleged will); Clarke v. Saw- 
yer, 2 N. Y. 498 [aff 2 Barb..Ch. 411 
(rev 3 Sandf. Ch. -351)]." But ‘see 
Wallace v. Payne, 14 App. Div. 597, 
43 NYS 1119 (holding that a court 
of equity has jurisdiction to deter- 
mine the validity of a devise of 
realty leased for unexpired terms); 
De Bussierre v. Holladay, 4 AbbNCas 
111, 120, 55 HowPr 210 (holding that 
there is not an absolute lack of 
jurisdiction in a court of equity to 
set aside the probate of a will of 
realty, and the will itself). 

N. C.—Sumner y. Staton, 151 N. G@ 
198, 65 SE 902, 18 AnnCas 802. 


Yor later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 


|, Colo. A. 479, 130 P 
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jurisdiction to relieve in all cases of fraud *! where 
the injury is of a private nature.7” 
the subject of fraud is peculiarly a matter of equity 
jurisdiction,’* and such jurisdiction is of the most 


comprehensive character,’> where 
eannot afford relief."¢ 


fraud,7® 
equity.7° 


Pa.—Felding v. Witmer, 41 Pa. 
Co. 268. See Johnson v. De Camp, 
3 LuzLegObs 388. 

Eng.—Bennet v. Bade, 2 Atk. 324, 
26 Reprint 597; Andrews yv. Powys, 
2 Bro. P. C. 504, 1 Reprint 1094. 

[a] The reason for the exceptio 
seems to be that through the ec- 
clesiastical courts there has always 
been a remedy for fraud in obtain- 
ing a will of personalty, and that 
since wills of land have been per- 
mitted the common-law courts have 
-afforded relief for fraud in obtaining 
them. See 1 Story Eq. Jur. § 184. 

71. U. S.—Tyler v. Savage, 143 
U. S, 79, 12 SCt 340, 36 L. ed. 82; 
Jennings v. Smith, 232 Fed. 921 [rev 
on other grounds 238 Fed. 48]; Whit- 
comb vy. Schultz, 223 Fed. 268, 138 
CCA 510; Oolagah Coal Co. v. Mc- 
Caleb, 68 Fed. 86, 15 CCA 270; Duff 
v. Wellsville First Nat. Bank, 13 Fed. 
65; Singer Mfg. Co. v. Yarger, 12 
Fed. 487, 2 McCrary 583; Dunlap v. 
Stetson, 8 F. Cas. No. 4,164, 4 Mason 
349; Foster v. Swasey, 9 F. Cas. No. 
4,984, 2 Woodb. & M. 217. 

Ala.—Gewin v. Shields, 167 Ala. 


593, 52 S 887; English v. Lane, 1 
Port. 328. 

Cal.—Montgomery v. McLaury, 143 
Cal. 83, 76 P 964. 

Colo.—Pagusa ee viv Peoy ©23 

Conn.—Phalen v. Clark, 19 Conn, 
421, 50 AmD 253. 

D. C—Sunderland y. Kilbourn, 14 
D.C... 1506. 

Ga.—Wyche v. Greene, 11 Ga. 159. 

Tll.—Nowakowski v. Sobeziak, 270 
Tll. 622, 110 NE 809; Allen v. Henn, 

. 486, 64 NE 250 [aff 97 Ill. 
A. 378]. 

Ind.—-Royer v. State, 63 Ind. A. 
123, 112° NE 122, 125, 113 NE 312 
[cit Cyc]. 

Iowa.—Dickinson y. Stevenson, 142 
Iowa 567, 120 NW 324; Gregory v. 
Howell, 118 Iowa 26, 91 NW 778; 
Arnold v. Grimes, 2 Greene 77. 


Ky.—Bradberry v. Keas, 5 J. J. 
Marsh, 446. 

Md.—Watkins v. Stockett, 6 Harr. 
& J. 435; Wesley v. Thomas, 6 
Harr. & J. 24 


Mich.—Laubengayer v. Rohde, 167 
Mich. 605, 133 NW 525; Hudlemyer 
v. Dickinson, 143 Mich. 250, 106 NW 
885, 108 NW 1116; Macey Co. v. 
Macey, 143 Mich. 138, 106 NW 722, 
5 LRANS 1036. ‘ J 

Miun.—Kiefer y. Regers, 19 Minn. 
32. 

Miss.—Foote-Patrick Co. v. Cale- 


donia Ins. Co., 113 Miss. 419, 74 S 
292%. 
N. J.—Stanford v. Stanford, 87 


N. Ji Eq. 475, 101 A 388; L. Martin 
Coun le iMantiny ete, iCo., coe Na Sk 
Eq. 39, 710A 7409 [rev ’ on’ other 
grounds 75 N. J. Hq. 257, 72 A_ 294, 
91 LRANS 526, 20 AnnCas 57]; Maz- 
zolla v. Wilkie, 72 N. J. Eq. 722, 
66 A 584. 

N. Y.—Ward v. Southfield, 102 
N. Y. 287, 6 NE 660, 1 NYSt 689 
Taff 30 Hun 482]; Bush v. Halsted, 
121 App. Div. 538, 106 NYS 133; 
Slayback v. Raymond, 93 App. Div. 
326, 87 NYS 931 [aft 40 Misc. 601, 
83 NYS 15]; Dennin v. Woodbury, 
96 Misc, 247, 160 NYS 647; Slayback 
v. Raymond, 40 Misc. 601, 83 NYS 
38 [aff 98 App. Div. 326, 87 NYS 


. 


1 In eases of fraud equity will 
relieve even against the words of a statute.’ Kquity 
will interfere to prevent the consummation of a 
Nevertheless it is not in every case of 
fraud that relief is to be administered by a court of 
Generally, jurisdiction will be declined 
where the remedy at law is adequate,®° or where 
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other tribunals 


the fraud.®? 


N. C.—Massey v. Alston, 173 N. C. 
215, 91 SE 964, } 

Oh.—Richards y. Fridley, Wright 
167. 

Pa.—-Curtis iw. Olds, 250) (Pa., 320, 
95 A 526; Ressler v. Witmer, 1 
Pears. 174; Plummer vy. Reed, 7 Luz 

v. Putman, 


LegReg 228. 

Tex.—Murray Co. 61 
Tex. Civ. A. -517,/130 SW» 631. 

W. Va.—Deveny v. Hart Coal Co., 
63 W. Va. 650, 60 SE 789. 

Can.—London lL. Ins. 
Wright,’ 5 Can. Sv GC. 466. 

“Courts of equity have an original, 
independent and inherent jurisdic- 
tion to relieve against every species 
of fraud. Every transfer or convey- 
ance of property, by what. means 
soever it may be done, is in equity 
vitiated by fraud. Deeds, obliga- 
tions, contracts, awards, judgments, 
or decrees may be the instruments 
to which parties resort to cover 
fraud, and through which they may 
obtain the most unrighteous advan- 
tages, but none of such devices or 
instruments will be permitted by a 
court of equity to obstruct the re- 
quirements of justice. If a case of 
fraud be established a court of 
equity will set aside all transactions 
founded upon it, by whatever ma- 
chinery they may have been effected, 
and notwithstanding any contrivance 
by which it may have been attempted 
to effect them. These principles have 
now become axioms of equity juris- 
prudence.” Wampler v. Wampler, 30 
Gratt. (71 Va.) 454, 459. 

72. Mann vy. Mercer County Ct., 
58 W..Va. 651, 52 SE 776. 

[a] Political and governmental 
questions.—(1) Fraud, perpetrated by 
private persons in the procurement 
of the exercise of a legislative or 
governmental power, of itself affords 
no ground of equity jurisdiction, un- 
less it is expressly given by statute. 
Mann v. Mercer County Ct., 58 W. 
Va. 651, 52 SE 776. (2) “AS a con- 
elusive proof fhat the correction of 
fraud under all circumstances is not 
an. inherent power of a court of 
equity, it is universally conceded 
that under our form of government 
neither courts of equity nor law have 
jurisdiction over political questions 
which do not involve the rights of 
private parties; that in such cases 
the will of the legislature is su- 
preme, and that the contentions aris- 
ing in such cases must be settled 
by the tribunals created by the legis- 
lature for that purpose, and that if 
the legislature has provided no 
remedy for grievances that may he 
engendered under such laws, it is 
simply a casus omissus, and no 
remedy can be obtained.” Parmeter 
v. Bourne, 8 Wash. 45, 49, 35 P 586, 
757. (3) Jurisdiction of political 


questions see infra § 137. 


COV pny: 


73. See infra § 93. 

74, Tll.—Mayr v. Chesman, 195 
Tl. ALS8h 

Jowa.—Mullen v. Callanan, 167 


Iowa 367, 149 NW 516. 

Mo.—Stewart y. Caldwell, 54 Mo. 
536. 

N. Y.—National Tradesmen’s Bank 
v. Wetmore, 124 N. Y. 241, 26 NE 
548 [aff 10 NYSt 640]. 

N. C.—Humphrey v. Wade, 70 N. C. 


280. 
Va.—Buck v. Ward, 97 Va. 209, 
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the equitable relief sought would serve no useful 
In all eases a party seeking relief from 
fraud must show that it was of a character ma- 
terial to the transaction and such as to operate to 
the injury of his legal or equitable rights.®? 
tiff must show that he has an enforceable right at 
law or in equity in the subject matter affected by 


Plain- 


[§ 83] b. Concurrent Jurisdiction—(1) Where 
Remedy at Law Is Adequate. 
of law afford relief from fraud the jurisdiction of 
equity 1s concurrent,** but equity will generally 


In so far as courts 


33 SE 513; Green v. Spaulding, 76 Va. 
411; Jackson vy. Turner, 5 Leigh (32 
Vali t9. 

W. Va.—Mankin v. Davis, 82 W. 
Va. 757, 97 SE 296; Swarthmore 
Lumber Co. v. Parks, 72 W. Va. 625, 
79 SE 723. 

75. National Tradesmen’s Bank y. 
Wetmore, 124 N. Y. 241, 26 NE 548. 

“The jurisdiction. of the court of 
chancery in cases of fraud is as 
broad and far-reaching as the forms, 
the devices and the ramifications of 
fraud can_ extend.” Vanderbilt v. 
Mitchell, 72 N. J. Eq. 910, 917, 67 A 
97, 14 LRANS 304. 

76. National Tradesmen’s Bank y. 
Wetmore, 124 N. Y. 241, 26 NE 548. 

Adequate remedy at law see infra. 
§§ 83, 84. 

77. Robbins v. Robbins, 89 N. Y. 
251, 15 NYWklyDig 39 [rev 47 N. ¥ 
ei es pe 

8. dams y. Gillig, 199 N. Y. 314 
92 NE 670, 82 LRANS 127, 20 AnnCas 
910 [aff 131 App. Div. 494, 115 NYS 
999]; Swarthmore Lumber Co. v. 
Parks, 72 W. Va. 625, 79 SE 723. 

79. Hight v. Richmond Park Impr. 
Co.74% App. (D. C.) 518; Newham v. 
May, 13 Price 749, 147 Reprint 1142 
{quot Buzard y. Houston, 119 U. 8. 
347, 7 SCt 249, 30 L. ed. 451]. 


ee nee infra § 83. 
3 eorge fv.) Nord, wmeoGueApp: 
(D. C.) 315. See aiso infra § 141. 
. 82. U. S.—Brumby v. Jones, 141 
Bes 318, 72 CCA 466. 

a.—Brassell v. Fisk, 153 Ala. 
558, 45 S 70 5 


Cal.—United Real Est., etc., Co. v. 
Barnes, 159 Cal, 242, 1138 P 167. 

Ga.—Bigby v. Powell, 25 Ga. 244, 
71 AmD 168. 

Ill.— Galford vy. Eastman, 242 Tl. 
41, 89 NE 783; Patterson y. North- 
ern)) Trust Co., 238 Tl]. 601, 8% NE 
843 [aff 139 Ill. A. 681]. 

Ind.—Windle vy. Valparaiso, 62 Ind. 
A. 342, 113 NE 429, 434 [cit Cyc}. 

Md.—Catonsville First Nat. Bank 
v. Carter, 132 Md. 218, 103 A 463. 

Miss.—Davidson v. Moss, 6 Miss. 
673; Young v. Bumpass, Freem. 241. 

Mo.—Reel v. Ewing, 71 Mo. 17. 

Nebr.—Dunn vy. Remington, 9 Nebr. 
82, 2 NW. 230. 

N. J.—Daab v. 
tpt COmpe ON 
449. 

N. Y.—Rose v. Merchants’ 
Co., 96 NYS 946. 

S. C.—Turnbull  v. 
SC hqm ts 

W. Va.—Swarthmore Lumber Co. 
v. Parks, 72 W. Va. 625, 79 SH 723. 

See also Fraud [20 Cyc 23, 42]. 

83. Crawford v. Bertholf, 1.N. J. 
Eg. 458; Lea v. McKenzie, 56 N. C. 
239 ) Durant’ iv Davis, ) 105 Hieisk. 
(Tenn.) 522. 

84. U. S.—Whitcomb v. ‘Shultz, 
223 Fed. 268, 138 CCA 510; Man- 
ning vy. Berdan, 135 Fed. 159; Cady 
v. Whaling, 4 F. Cas. No. 2,285, 7 
Biss. 430. 

D. C.—Mason v. Jones, 7 D. C. 247. 

Tll.— Truett v. Wainwright, 9 Hl. 
418; Downer v. Warren 200 Ill. A. 
451; Fitzkee v. Hoeflin, 187 Ill. A. 
514, 522 [cit Cyc]; Jack v. Biettner, 148 


New York .Cent., 
J. Eq. 489, 62 A 


Trust 


Gadsden, 212 


Tll. A. 451; Des Moines L. Ins, Co. 
v. Seifert, 112 Ill. A. 277 faff 210 
Ill. 157, 71 NE 349]; Alton Grain 


Co. v. Norton, 105 Ill. A. 385; Mon- 
treal Bank v. Waite, 105 Ill, A. 373. 
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decline to exercise it where the 


im all respects adequate,®> and there are no special 
circumstances requiring the exercise of equitable 
jurisdiction,*® unless the administration of justice 
will thereby evidently be facilitated.’* 


parties are entitled to a trial by 
mine questions of fact, it is the 


Iowa.—Dickinson y. Stevenson, 142 
Iowa 567, 120 NW 324; Biermann v. 
Guaranty Mut. L. Ins. Co., 142 Iowa 
341, 120 NW 963; Arnold y. Grimes, 
2 Greene 77. 

Md.—Beachey v. Heiple, 130 Md. 
683, 101 A 553; Singery v. Atty.-Gen., 
2 Harr. & J. 487. 

Mass.—Weeks v. Currier, 172 Mass. 
53, 51 NE 416. 

Mich.—Heffernan y. Burns, 175 
Mich. 457, 141 NW 529; Laubengayer 
v. Rohde, 167 Mich. 605, 183 NW 535; 
Culver v. Avery, 161 Mich. 322, 126 
NW . 439; Hamilton v. American 
Hulled Bean Co., 143 Mich. 277, 106 
NW 731; Macey. Co. v. Macey, 143 
Mich. 138, 106 NW 722, 5 LRANS 
1036; Wilkinson v. Kneeland, 125 
Mich, 261, 84 NW 142; McKinney v. 
Curtiss, 60 Mich. 611, 27 NW 691; 
Tompkins v. Hollister, 60 Mich. 470, 
27 NW 651; Wyckoff v. Victor Sew- 
ing Mach. GCo., 48 Mich. 309, 5 NW 
405; Wright v. Hake, 38 Mich, 525; 
Wheeler v. Clinton Canal Bank, Harr. 
449 


Mo.—Stewart v. Caldwell, 54 Mo. 
536: Rutherford vy. Williams, 42 Mo. 
18: Nelson v. Betts, 21 Mo. A. 
219. i 
. N: J.—Barrow v. Bispham, 11 N. J. 
L:; 110; Stanford v. Stanford, 87 N. J. 
iq. 475, 101 A 388; Mazzolla v. Wil- 
kie, 72 N. J.‘Eq. 722, 66 A 584; Daw- 
son v. Leschziner, 72 N. J. Eq. 1, 
65 A 449; Smith v. Krueger, 71 N. J. 
Bq. 531, 63 A’ 850; Eggers v. An- 
derson, 63 N. J. Eq. 264, 49 A ‘578, 
55 LRA 570; Krueger v. Armitage, 
58 N. J. Eq. 357) 44 A 167: Morse 
vy; Nicholson, 55 N. J. Eq. 705, 38 A 
178. 

N. C.—Humphrey v. Wade, 70 N. C. 
280. 

Or.—Olston Vv. Oregon Water 
Power, ete., R. Co., 52 Or. 343, 96 P 
1095, 97 P 538, 20 LRANS 915; Ben- 
son v. Keller, 37 Or. 120, 60 P 918. 

Pa.—Smith v. McClure, 257 Pa. 168, 
TOMA ee 7eelOrr vay eeters, LOT Ean. 
606, 47 A 849. 

gS. CG—Fass v. Liverpool, ete., F. 
Ins. Co., 105 S. C. 364, 89 SE 1040. 

Va.—Haden v. Garden, 7 Leigh (34 
Va.) 157; White v. Jones, 4 Call (8 
Va.) 253, 2 AmD 564. 

WwW. Va.—Prewett v. Parkersburg 
Citizens’ Nat. Bank, 66 W. Va. 184, 
66 SE 231, 135 AmSR 1019; Kelley 
v. Riley, 22 W. Va. 247. 

Eng.—Evans v. Bicknell, 6 Ves. Anes 
174, 31 Reprint 998. i 

Man.—Dougan v. Mitchell, 9 Man. 


Te 
a Ala.—Farmers’, ete, Bank v. 
Hall, 120 Ala. 14, 24 S 347; Dickinson 
v. Lewis, 34 Ala. 638; Williams v. 
Mitchell, 30 Ala. 299. : 
Conn.—Grant v. Halkins, 2 


Root 


479. 
D. C.—Hight v. Richmond Park 
Impr. Co., 47 App. 518; Curriden v. 


Middleton, 37 App. 568. 

Ga.—Boehm v. Nelson, 61 
441. 

Tll.—Fitzkee v. Hoeflin, 187, Ill. A. 
514, 522 [cit Cyc]; Herrin First Nat. 
Bank v. Sobosky, 186 Ill. A. 545; 
Schwarz v. Bowler Mfg. Co., 177 Ill. 
A.°294: Jack v. Biettner, 148 Ill. A. 
451: Shenehon y. Illinois L. Ins. Co., 
100 Til. A. 281; Schack v. McKay, 97 
Tile A. 460. 

Towa.—Dickinson v. Stevenson, 142 
Towa 567, 120 NW 324; Biermann v. 
Guaranty Mut. L. Ins. Co., 142 Iowa 
341, 120 NW 963. 

Mich.—Heffernan v. Burns, 175 
Mich, 457; 141 NW 529; Laubengayer 
vy. Rohde, 167 Mich, 605, 133 NW 


Ga. 


EQUITY 


legal remedy is 


Where the 
a jury to deter- 
policy of equity 


Grand 
Mich. 


HSbie .Detroltesr rust,  Oos—w. 
Rapids Old Nat. Bank, 155 
61, 118 NW 729. 

N. J.—Stanford v. Stanford, 87 
N. J. Hq. 475,101 A S883 Weeersev:. 
Anderson, 63 N. J. Hq. 264, 49 A 
578, 55 LRA 570 [rev 61..N: J. Ea; 
85, 47 A 727]; Krueger v. Armitage, 
58 UN de Hq. 357, 440A. 167 >) Monse 
VieiNicholson, 55 IN... “Hat! 7007038 
Seis Rice v. Culver, 32 N. J. Hq. 

N. Y.—Schank vy. Schuchman, 212 
ING Y¥. 0852) 106° SNEy2 729 Gilmour 
Door Co. ve ‘Shea, 1£500;App) Pix. 
239, 134 NYS 919; Terry v. Horne, 
59 Hun 492; 13 NYS 3533; Dennin 
v. Woodbury, 96 Mise. 247, 160 NYS 
647; Shepard v. Sanford, 3 Barb. Ch. 


127; . Souza . v. ‘Belcher, 3. Edw. 
rane @—_Kulton! va auottis, i630 Ne) C: 
398 a. — Trimble  v. Minnesota 
Thresher Mfg. Co., 10 Okl. 578, 64 
a Goria v. Gerlinger Motor 


Car 'Co.,. 84. Or. 133, 164 P 379; Olston 
v. Oregon Water Power, ete., R. Co., 
52VOris43,) 96° P 1110955197 ee ss, 20 
LRANS 915; Benson y. Keller, 37 Or. 
120, 60 P 918. 

Pa.—Price v. Hurley, 201 Pa. 608, 
51 A 339; Suplee vy. Callaghan, 200 
Pa. 146, 49 A 950; Kaul v. Henke, 2 
Pa. Dist. 236; Felding v. Witmer, 41 
Pa. Co. 268; State Capitol Sav., ete., 
Assoc. v. Roche, 4 LackJur 278. 

Porto Rico.—Falagan vy. Aran, 20 

Porto Rico 429. 
S. C—Fass v. Liverpool, ete, F. 
Ins. Coy, 105 S. C. 364, 89 SEH 1040; 
Fludd v. U. S. Equitable L. Assur. 
Soes MovESHtC, 316; T55GSEr 7623 

Tenn.—Shepard v. Akers, 3 Tenn. 
Ch, 215. 

Utah.—Kennison y. Lundy, 45 Utah 
495, 146 P 552. 

Pee mat v. Peck; -79-Vt. 275, 65 
f 4.5" 

Va.—Kane v. Virginia Coal, etce., 
Co., 9% Va..329, 338: SH 627; Buck. vy. 
Ward, 97 Va: 209, 38 SE 5138; Green 
v. Spauiding, 76 Va. 411. 

W. Va.—dJackson v. Stockert, 75 
W. Va. 482, 84 SE 919, 89 SH 359. 

Eng.—Newham v. May, McClel. 
511, 148 Reprint 213, 13 Price 749, 
147 Reprint 1142. 

[a] Fraud in judicial proceedings, 
—(1) Equity has jurisdiction to re- 
dress frauds in judicial proceedings. 
Thomson, v., Tracy, 60 -N. ¥. 31, 174, 
(2) Equity will not interfere to set 
aside proceedings in an action in an- 
other court upon charges, of fraud 
which could have been tried and de- 
cided in that action, or where relief 
is open, in such action, to the com- 
plaining party, by motion, appeal, or 
otherwise. Sanders v. Soutter, 126 
N. Y.).198,.2% NE 263 [rey.14 NYS 
831; Gardiner v. Van Alstyne, 22 
App. Div. 579, 48 NYS 114. (3) Bills 
to impeach decrees for fraud. See 
infra §§ 886-936. 

[b] Rescission of contract.—‘‘A 
court of equity should not entertain 
an action for rescission of a contract 
on the ground of fraud, merely be- 
cause of the fraud, since the party 
wronged has, ordinarily, a perfect 
remedy at law by exercising his 
legal right to rescind by his own 
acts, and then suing to recover back 
what he parted with to his adversary 
by reason of the latter’s fraud.” 
Hall v. Bell, 143 Wis. 296, 300, 127 
NW 967. To same effect. Johnson v. 
Swanke, 128 Wis. 68, 107 NW 481, 
5 LRANS 1048, 8 AnnCas 544. 
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not to take jurisdiction, but to relegate the parties 
to that remedy at law where their constitutional 
right to have the facts in dispute submitted to a 
jury can be accorded them.%* 
will ordinarily be relegated to an action at law if 
his bill seeks only damages or the payment of 
money which might be recovered in such action,®® 


Accordingly plaintiff 


86. Laubengayer vy. Rohde, 167 
Mich. 605, 133 NW 535; Detroit Trust 
Co. v. Grand Rapids Old Nat. Bank, 
155 Mich. 61, 118 NW 729; Johnson 


| Vv. Swartke, 128 Wis. 68, 107 NW 481, 


5, LRANS 1048, 8 AnnCas 544. 
[a] “It requires special circum- 
stances in connection with the fraud, 


(1) rendering the legal remedies not. 


adaptable at all to cure the mischief, 
or not to adequately do so, to war- 
rant a court of equity in affording 
its jurisdiction to correct the wrong. 
Whether such circumstances in any 


&iven case are or are not sufficient 


to satisfy the rule, is a matter for 
determination by the trial court as 
one of fact.” Hall v. Bell, 143 Wis. 
296, 300, 127 NW 967. (2) “What 
will satisfy the call for special ecir- 
cumstances, in a case of this sort; 
enabling the injured party to in- 
voke equity jurisdiction, cannot be 
determined by any rule so phrasea 
as to exactly fit all situations. Hach 
case must necessarily stand, to a 
great extent, on its own particular 
facts. The rule covering the subject 
cannot, in the very nature of things, 
go further than to require that such 
circumstances must be of a nature 
which would cause some irreparable 
loss to the party if he were not per- 
mitted to have the use of equity 
jurisdiction, either because the loss 
would be of a character not suscepti- 
ble of measurement in money with 
any reasonable degree of accuracy, 
or if so measureable, the damages 
would not be recoverable for some 
reason, or the legal remedy, if none 
other were usable, would or might 
probably lead to multiplicity of ac- 
tions, or circumstances otherwise 
locating the cause of action fairly 
under some one of the recognized 
heads of equity 
Johnson v, Swanke, 128 Wis. 68, 74, 
107 NW 481, 5 LRANS 1048, 8 Ann 
Cas 544, 

87. Dawson v. Leschziner, 72 N. J. 
Eq. 1, 65 A 449: Eggers v. Ander- 
son, 63. N. J. Ha. 264, 49 A 578, 55 
as 570 [rev 61 N. J. Eq. 85, 47 A 


88. Jack y. Biettner, 148 Ill. A. 
451; Benson v. Keller, 37 Or. 120, 60 
P 918; Johnson v. Swanke, 128 Wis. 
68, 107. NW 481, 5 LRANS 1048, 
8 AnnCas 544, 

“The evil of shifting the trial of 
the transactions set forth in the com- 
plaint without peculiar and sufficient 
reasons from a court of law to a 
court of equity lies in the fact that 
thereby the defendants will be. de- 
prived of their constitutional right to 
a jury trial. This will not be toler- 
ated.” Dennin v. Woodbury, 96 Misc. 
247, 249, 160 NYS 647. 

Rule in federal courts see supra 
§ 16 and infra this section. 

89. U. S—wWhitney yv. Fairbanks, 
54 Fed. 985. 

Del.—lITllinois Finance Co. y. Inter- 


AR: Rural Credit Assoc. 101 A 
D. C.—Curriden v. Middleton, 387 
oie 568; George vy. Ford, 86 App. 


g7h a Montgomery v. Knox, 20 Fla. 
jill—Creamer vy. James, 116 Ill. A. 


Ind.— Boonville Nat. Bank v. 
Blakey, 166 Ind. 427, 76 NE 529. 

Ky.—Watts v. Hunn, 4 Litt. 267; 
Overstreet ov. VPhilips, 1° Hitt: 120% 
Hardwicke v. Forbes, 1 Bibb 212. 

Mass.—Tuttle v. Batchelder, ete, 
Co., 170 Mass. 315, 49 NE 640; An- 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
4 


jurisprudence.” : 


i 
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or if the bill seeks or shows no right to relief other 
But as this rule is 
merely a guide for the discretionary exercise of the 
jurisdiction, and does not limit the jurisdiction it- 
self, equity may grant relief, although an adequate 
remedy might be found in an action at law,®! as, 
for example, where only a money recovery is 
In every case the exercise of jurisdiction 
in equity rests in the sound discretion of the court 
and depends upon the special circumstances dis- 
This view has the support of by far the 
greater weight of opinion and authority, notwith- 
standing a considerable number of cases treating 
the availability of a legal remedy as restricting the 
jurisdiction itself and not merely the propriety of 
Such cases are generally the result 
of the adoption of the rule that equity jurisdiction 
is ousted to the extent that legal remedies are en- 
larged. As has been seen, this view does not gen- 


‘than that obtainable at law.°° 


sought.°? 


closed.?? 


its exereise.?4 


drews v. Moen, 162 Mass. 294, 38 
NE 505; New Braintree y. South- 
worth, 4 Gray 304 

Mich.—Reis vy. Applebaum, 182 
Mich. 582, 148 NW 696; Mack v. 
Frankfort, 123 Mich. 421, 82 NW 
209; Teft v. Stewart, 31 Mich. 367. 

Mo.—Rutherford y. Williams, 42 
Mo. 18. 

N. J.—Keen y. Maple Shade Land, 
etc., Co., 63 N. J. Eq. 321, 50 A: 467 
[rev 61 N. J. Eq. 497, 48 A 596]; 
Polhemus v. Holland Trust Co., 61 
NAT. £q+654, 47 A417 prev. '59. Ni J. 
Eq. 98, 45 A 534]; Krueger vy. Armi- 
tage, 58 N.. Ji) Ba 357,/) 44 A* 167; 
Reilly v. Roberts, 34 N. J. Eq. 299. 

N. Y.—Schank v. Schuchman, 212 
N. Y. 352, 106 NE 127 [aff 157 App. 
Div. 926, 142 NYS 573. (aff 80 Misc. 
311, 141 NYS 242) and anwering 
question cert 158 App. Div. 939 mem, 
1438. NYS 1121 :'mem]s7Gregory |v. 
Reeve, 5 Johns. Ch. 232. 

Pa.—yYoung’s App., 3 Pennyp. 463. 

Vt.—Downs v. Downs, 75 Vt. 383, 
56 A: 9. 

W. Va.—Crislip v. Cain, 19 W. Va. 
A438. 

Ont.—Graham v. Powell, 15 Grant 
Ch, GU OG) A327. 

[a] If the fraud amounts to noth- 
ing more than a mere tort, (1) usu- 
ally expressed by the phrase, “an in- 
jury by fraud and deceit,” making 
a case in which the remedy at law 
is complete and fully adequate, there 
is no ground of equity jurisdiction. 

* Curriden v. Middleton, 37 App. (D. C.) 
568: George v. Ford, 36 App. (D. C.) 
315: Swarthmore Lumber Co._ v. 
Parks, 72 W. Va. 625, 79 SE 723. 
(2) A suit to recover damages from 
a conspiracy to defraud may be tried 
at law and not in equity, although 
the bill asks for a discovery. Cur- 
riden v. Middleton, 232 U. S. 633, 34 
Sct 458, 58 Ll. ed. 765 [aff 37 App. 
(ONLCD)iV OSs (3) Where the rec- 
ords of the court show.that actions 
at law have been successfully main- 
tained for fraud and deceit, a party 
is required to make out a clear case 
of equitable jurisdiction, to sustain 
a complaint in equity growing out of 
the same transaction, and tc satisfy 
the court that the claim is not stale 
and the controversy not academic. 
Dennin v. Woodbury, 96 Misc. 247, 
160 NYS 647. 

[b] Amount paid for stock—A 
court of equity is without jurisdic- 
tion of a suit by a stockholder to 
recover the amount paid for stock on 
the ground ‘of cra. a ee at 
law being complete. atson ‘4 
Huntington, 215 Fed. 472, 131 CCA 

0. : 
gO. U. S—Martin v. Wilson, 155 
Fed. 97, 84 CCA 13 [certiorari den 
510°U. S. 482. 28 SCt 761, 52 L. ed. 
134]. : 

a Doe Gates vy. Ford, 36 App. 315. 

Ky.—Monroe v. Cutter, 9 Dana 93 
bill: held ‘bad)::... Padiis ie en 


EQUITY 


take cognizance 


at law is plain, 


Me.—Woodman vy. Freeman, 25 Me. 
531. 
Mo.—Levering v. Schnell, 78 Mo. 
167. 

N. J.—Polhemus v. Holland Trust 
Co., 59 N. J. Eq. 98, 45 A 534 [rev 
on other grounds 61 N. J. Eq. 654, 
47 A 417]. 

91. .Ala.—Sheppard y. Iverson, 12 


Alas 97. 

Ark.—Cribhs -v. Walker, 74 Ark. 
104, 85 SW. 244. 

Tll.— Mayr v. Chesman, 195 Ill. A. 
587; Fitzkee v. Hoeflin, 187 Ill. A. 
514, 522 [cit Cyc]; Shenehon v. Illi- 
nois..l. Ins. Co., 100, T]l.. A. 281. 

Ky.—Anderson v. Pursley, 4 J. J. 
Marsh. 258. = 

Chase, 107 Me. 137, 


Me.—Trask v. 
77 A 698; Webb v. Fuller, 77 Me. 568, 


1A 8 T? j : 
Mich.—Lewis J. Selznick Enter- 
prises vy. Harry I. Garson -Produc- 
tions, 202 Mich. 111, 167 NW _ 1011, 
1013 [cit » Cyc]; -Laubengayer .. Vv. 
Rohde, 167 Mich. 605, 138. NW 535; 
McKinney v. Curtiss, 60 Mich. 611, 
27 NW 691; Tompkins v. Hollister, 
60 Mich. 470, 27 NW 651;, Wyckoff 
v. Victor Sewing Mach. Co., 43 Mich. 


309..5 NW 405; . Merrill v. Allen, 
38 Mich. 487. me \ 
Miss.—Philips v. Hines, 33 Miss. 
163. 
Mo.—West v. Wayne, 3 Mo. 16; 


Nelson vy. Betts, 21 Mo. A. 219. 


Nebr.—Hargreaves v. Tennis, 63 
Nebr. 356, 88 NW 486. 
IND 1 El Pastore veo Erlorijed Ws yo 


977. 
N. J.—Kuntz v: Tonnele, 80 N. J. 


Bq. 373, 84 A 624; Redrow v. Sparks, 
75 N. J. Bq. 396, 72 A 442; Dawson 
v. Leschziner, 72 N. J. Eq. 1, 65 A 
449: Eggers v. Anderson, 63 N. J. Ea. 
264, 49 A 578, 55 ies 570 [rev 61 
Nig IO eS Orne tee ; 

N. ee une y. Griswold, 5 N. Y. 

er. 463. 

mo C@—Hales v. Harrison, 42 N. C. 
298 


Or.—Smith vy. Griswold, 6 Or. 440. 

Pa.—Hubert Oil Co.’s App., 61 Pa. 
188 [mod 6 Phila. 495]. | 

Tex.—McKensie v. Hamilton, Dall. 
61. 

: Va.—Meek vy. Spracher, 87 Va. 162, 
12 SE 397. 

92. Smith v. Krueger, 71 N. J. Ea. 
531, 63 A 850; Hggers vy. Anderson, 
63 N. J. Ha. 264, 49 A 578, 55 LRA 
570; Colt v. Woollaston, 2 P. Wms. 
154, 24 Reprint 679; Blain _v. Agar, 
2 Sim. 289, 2 EngCh 289, 57 Reprint 


TOU: 

[a] Ilustration.—Where, in fore- 
Closure, defendant by separate suit 
prayed cancellation for fraudulent 
misrepresentations concerning the 
value of the stock for which the 
mortgage was given, and sought 
money damages against a third per- 
son. joined as defendant, on allega- 
tions that he conspired with the 


mortgagee in making the false repre: |, 


Ea. ‘531, 
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erally prevail,®° and this is true where the juris- 
diction is based on fraud.** 
a restriction of the jurisdiction to eases where there 
is no adequate remedy at law °? dependent upon the 
language and construction of the statute. 
cordance with the general principles governing the 
exercise of concurrent jurisdiction,®? where a cause 
has once been determined at law, equity will not 


Statutes may compel 


In ac- 


of it in the absence of equitable 


circumstances not available at law,! and on the 
other hand where equity has first taken jurisdietion 
it may restrain the institution or prosecution of an 
action at law involving the same matters.? 

In the federal courts, because of the strict pres- 
ervation of the distinction between jurisdiction at 
law and in equity, and the express prohibition of 
the exercise of jurisdiction in equity in cases where 
the remedy at law is adequate, when the remedy 


speedy, and adequate as to fraud, 


sentations, it was proper for the 
court of equity, in the exercise of 
its concurrent jurisdiction, to retain 
and dispose of the auestion of the 
liability of the third person for dam- 
Smith vy. Krueger, 71 N.. J. 
63 A 850. 

[b] “In England, (1) indeed, the 
court of chancery, in cases of fraua, 
has sometimes maintained bills in 
equity to recover the same damages 
which might be recovered in an ac- 
tion for. money had and received." 
Buzard v. Houston, 119 U. S. 147; 352, 


7, SCt 249, 30 L. ed. 451. (2) “But 
the. reason for. this, as clearly 
brought out. by Lords Justices 


Knight Bruce and Turner, in Slim 
v. Croucher, 1 De, G., F. & J. .518, 
527,° 528, 62 WngCh 401, 45. Reprint 
462, was that such cases were within 
the ancient and original jurisdiction 
in ‘chancery, before any court of 
law had acquired jurisdiction. of 
them, and that the assumption. of 
jurisdiction by the courts. of law; by 
gradually — extending . their. .powers, 
did not displace the earlier jurisdic- 
tion of the court of chancery.” 
Buzard v. Houston, 119, U., S., 347, 
352, 7 SCt 249, 30 L. ed. 451. To same 
effect Krueger v. Armitage, 58’N. J. 
Paseo, 44 A 167. See also supra 

93. Smith y, Krueger, 71 N. J.'Eq. 
531, 63 A 850; Leslie v. Lorillard, 110 
N.  Y.-619,, 18 N.363, 1 Wma’ 456. 
See also supra § 12. i 

94. Ala.—Youngblood vy. 
blood, 54 Ala. 486. 

Conn.—Story v. Norwich, ete., R. 
Co., 24 Conn. 94; Barkhamsted v. 
Case, 5 Conn. 528, 13 AmD 92. 

Ky.— Blackwell v. Oldham, 4 Dana 
195; Williams v. Dorsey, 4 Litt. 265. 

Mass.—Glass vy. Hulbert, 102 Mass. 
24, 3 AmR 418. 
re mir gat Aa v. Holmes, 49 Miss. 

95. See supra §§ 14, 15, 18. 

96. Noyes v. Willard, 18 F. Cas. 
No. 10,374, 1 Woods 187; Couchman 
vie eee eae 1 A. K.- Marsh. (Ky.) 

a. 

9% Lit “Vv.” “Ripley.258,, Gasnla: 
Suter v. Matthews, 115 Mass. 253. 

Federal statute see infra notes 3-7. 
See also generally supra § 16. 

98. Construction and. effect 
statutes see supra §§ 10, 18-20. 

99. See supra § 15. 

1. D. C.—Birdsall v. Welch, 6 
Die Ce olor 

Iowa.—Biermann v. Guaranty Mut. 
L. Ins. Co., 142 Towa 341, 120 NW 963. 

Md.—Singery y. Atty.-Gen., 2 Harr. 
& J. 487. 

Vt.—Glastenbury v. McDonald, 44 
Vt. 450. 

Va.—Haden vy. Garden, 7 Leigh (34 


Young- 


of 


Va.) .157; “White v. Jones, 4 Call 
(Via) 25 o50n AImDr os. 
“ @ Berliner Gramophone: Co. v. 


Seaman, 113 Fed. 750, 51 CCA ‘440. . 
3... 99¢ supra. § 16... 


Dh al i 
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there is no concurrent jurisdiction in equity.* 
cordingly a bill in equity cannot be maintained sole- 
ly upon the ground of fraud where only a money 
recovery is sought, and a like amount can be re- 
covered in an action at law,® or where pleading the 
fraud as a defense at law will afford complete re- 
But there are cases asserting the concurrent 
jurisdiction of equity in cases of fraud even where 
there is an adequate remedy at law.’ 

(2) Where Remedy at Law Is Inade- 
Kquity will always entertain jurisdiction to 
relieve from fraud, notwithstanding that the law 


hef.® 


[§ 84] 
quate. 


4  Curriden  v. Middleton, 232 
U. S. 638, 84 SCt 458, 58 L. ed. 765; 
Equitable L. Assur. Soc. vy. Brown, 
2030 Ue iSn20, 29) SCt 404, °53) Ta. ied: 
682 [rev 151 Fed. 1, 81 CCA 1]; La- 


combe v..Forstall, 123 U. S. 562, 8 
SCt) 247, .31)L. ved.) 255;, Buzard iv. 
Houston, 11950. °S. 347, 7° SCt 4249, 


30). ed. 451; Russell jv. Clark, 7 
Cranvche(U.S)) 69) soli ved. 27s ein 
re Hunter-Rand Co., 241 Fed. 175; 
Milliken First Nat. Bank v. Spencer, 
219 Fed. 503, 135-.-CCA 253; Watson 
v. Huntington, 215 Fed. 472, 131 CCA 
520; Griesa v. New York Mut. L. Ins. 
Co., 169 Fed. 509, 94 CCA 635 [rev 
156 Fed. 398 (certiorari den 215 
U. S. 600, 30 SCt 400, 54 L. ed. 344)]; 
Godrey v. McConnell, 151 Fed. 783; 
Sigua Iron Co. v. Clark, 77 Fed. 496; 
White v. Boyce, 21 Fed. 228; Ferson v. 
Sanger, 8 F. Cas. No. 4,751, 2 Ware 
256; Garrison v. Markley, 10 F. Cas. 
Ne 5,256. And see cases infra notes 
—7. 

5. Buzard’v. Houston, 119 U. S. 
847) 352, 7) SCt 249,30) Lie ed... 4517; 
National Leather Co. v. Roberts, 921 
Fed. 922, 137 CCA 492; Martin v. 
Wilson, 155 Fed. 97, 84 CCA 13 [cer- 
tiorari den 210 U. S. 432, 28 SCt 761, 
52 L. ed. 1134]; Security Sav., etc., 
Assoc. v. Buchannan, 66 Fed. 799, 14 


CCA 97; Whitney v. Fairbanks, 54 
By 985; White v. Boyce, 21 Fed. 
22 


“in cases of fraud or mistake, as 
under any other head of chancery 
jurisdiction, a court of the United 
States will 
equity to obtain only a decree for 
the payment of money by way of 
damages, when the like amount can 
be recovered at law in an action 
,sounding in tort or for money had 
and received.” Buzard v. Houston, 
supra. 

6. Griesa v. New York Mut. L. 
Ins;,. Co:, 169 Fed; 509, 94 CCA 635 
{rev 156 Fed. 398, and ‘certiorari den 
QA Oy Wns 600, 30 SCt 400, 54 L. ed. 
344]. 

[a] Surrender and cancellation of 
an. insurance policy upon the ground 
that it was obtained by fraud can- 
not be had in equity where the fraud 
is available as a defense to an action 
at law on the policy. Cable v. U.S. 
ite "ins Coy TI WU. S. 288,24 -SCt 
74, 48 L, ed..188; Phenix Mut. L. 
Ins, Co, y. Bailey, 13 Wall. (U.S.) 
616, 20 L. ed. 501; Griesa v. New 
York Mut. L. Ins. Co., 169 Fed. 509, 
94 CCA 635 [rev 156 Fed. 398, and 
certiorari den 215 U. S. 600, 30 SCt 
400, 54 L. ed. 344]; Riggs v. Union 
Eee Insiur Cop 29 Med. 207) 63: .;CCA 
365 [certiorari den 194 U. S. 6387 
mem, 24 SCt 860 mem, 48 L. ed. 1161 
mem, vaff.,203',U., S. 243, 27 SCt 126, 
51 L. ed. 168]. 

7 Jones v. Bolles, 9 Wall. (U. S.) 
364, 369, 19 L. ed. 734 (“It is objected 
that a court of equity has no juris- 
diction of the case because the law 
affords a complete remedy in dam- 
ages. This objection is groundless. 
Equity has always had jurisdiction 
of fraud, misrepresentation, and con- 
cealment; and it does not depend on 
discovery’’). See also supra § 16. 

8. Ala.—Southern States F., etc., 
See v. Whatley, 173 Ala. 101, 55 
SS) 


not sustain a bill in, 


EQUITY 


Ac- 


Ill.— Miller v. Sutliff, 241 Ill. 521, 
89 NE 651, .24 LRANS 735; Todt v. 


Mina Grande Min. Co., 1385 Ill. A. 
152, 
N. J.—Schoenfeld vy. Winter, 76 


Nv Jy Easy bal; 74 A975). Lath 79. sNond,, 
Hq. 219, 4 A 1134]; Morse v. Nichol- 
son, BSuINE Ju Eq. © 705,938. 2At £8; 
Sweeny v. Williams, 36 N. J. Eq. 627. 

N. C.—Sumner v. Staton, 151 N. C. 
198, 65 SE 902, 18 AnnCas 802. 

Or. — Olston v. Oregon Water 
Power, etc., “R.- Co:, 52° Or: -343,. 96 Pe 
1095, 97 P 538, 20 LRANS 915. 

Pa.— Wagner v. Fehr, 211 Pa. 435, 
60 A 1043, 3 AnnCas 608. 

See also cases infra notes 9-16. 

9. U. S—Robb v. Vos, 155 U. S. 
13, 15° SCt 44:39) Lu. .ed., 52) [aft 36 
Fed. 132]; Kilgore y. Norman, 119 
Fed. 1006. ° 

Ala.—Mobile Land Impr. 
Gass, 129 Ala. 214, 29 S 920. 

Ga.—Vaughn y. Georgia Co-op. 
Loan Co., 98 Ga. 288, 25 SE 441. 

Ill.—Perkins y. Reservoir Park 
Fish, ete., Club, 130 Ill. A. 128. 

Iowa.—Mullien y. Callanan, 167 
Iowa 367, 149 NW 516. 

N.- J.—Kirkhuft. v. Kerr, 57 N. J. 
Eq. 623, 42 A 734. 

Va. —Wampler v. Wampler, 30 
Gratt. (71 Va.) 454; Cocke v. Harri- 
son, 6 Munf, (20 Va.) 184. 

Eng.—Atty.-Gen. ov. Vernon, 1 
Vern. Ch. 370, 23 Reprint 528. 

Creditors’ bills see Creditors’ Suits 


Commi. 


Ms 

Fraudulent conveyances see Fraudu- 
lent Conveyances [20 Cyc 676]. 

10. Ward y. Southfield, 102 N. Y. 
287, 6 NE 660, 689 [aff 30 Hun 482}. 

[a] Where a note is not due and 
there is an equitable ground estab- 
lished for having the note canceled, 
courts of equity will grant relief. 
Kingsley v. Kingsley, 130 Ill. A. 538. 

Cancellation of instruments see 
Cancellation of Instruments §§ 24- 
34. 

11. U..S.—Tyler v. Savage, 143 
Ue SO Les Ct 3400586 aa. tedsrsat 
National Leather Co. v. Roberts, 221 
Fed. 922, 137 CCA 492; Howard v. 
National Tel. Co., 182 Fed. 215 (res- 
cission of transfer of stock by cor- 
poration in violation of rights of 
stockholder). 

98 Ark. 44, 


Ark.—Hunt vy. Davis, 
Mina Grande Min. 


135 SW 4658. 
Tll.—Todt v. 
Coy Tbr Am 52: 
Miss.—Gilpin vy. Smith, 19 Miss. 


109. 

Schoenfeld v. Winter, 76 
N. J. Eq. 5D 4 AO 7> [atk 79° N. J. 
Eq. 219, 81 A 1134]. 

N. Y.—Slayback v. Raymond, 93 
App. Div. 326, 87 NYS 931, [aff 40 
Misc. 601, 83 NYS 151: 

{a] A court of equity will enter- 
tain jurisdiction to cancel a fraudu- 
lent contract, at the instance of the 
injured party, notwithstanding he 
may sue at law upon the covenants 
of warranty or for deceit. Southern 
States F., etc., Ins. Co. v. Whatley, 
173, Ala.-101, 55 $1620. 

1a, Shelton’) ve) ithiny 6) brow. 
GUIS) 63, 12 ur vedi 387 Poore -v. 
Price, 5 Leigh (32 Va.) 52, 27 AmD 


582. 
13. Nelson v. Ferdinand, 111 
Mass. 300; Wallace v. Wallace, 63 


iu 
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would afford relief, either by action or daberne, 
where such remedy would be doubtful, incomplete, 
or otherwise inadequate.® 
diction where complete protection and relief to 
plaintiff requires the setting aside of a conveyance ;? 
the cancellation of written instruments;?° the re- 
scission of a transaction;!! the reéstablishment of a 
hien;? the restoration or establishment of title;+* 
the impressing of a trust upon property or its. 
proceeds;!4 the impounding of property,’® or other 
specific relief of an equitable character.1® 
current jurisdiction is also invoked by the necessity 


Thus equity has juris- 


The con- 


Mich. 326, 29 NW 841; Wagner v.- 


Mehr 2id aePa. ~435an COTA 1043 50'S 
AnnCas 608. 
14. U. S.—Missouri Broom Mfg. 


Co. v. Guymon, 115 Fed. 112, 53 CCA 
16. Compare U. S. vy. Bitter Root 
Deve Co 2200 M.S esol eso ele ats. 
50 L. ed. 550 [aff 133 Fed. 274, 66 
CCA 652] (holding, in an action by 
the government to reach the pro- 
ceeds of the sale of timber cut on 
government land outside the limits 
of a permit, that an action at law 
of trespass was the proper proceed- 


ing). 
Oren C.—Hurd v. Cramer, 40 App. 
N. Y.—Converse v. Sickles, 146 


N. Y. 200, 40 NE 777, 48 AmSR 790, 
16 App. Div. 49, 44 NYS 1080; Shef- 
field v. Mitchell, 31 App. Div. 266, 


52 NYS 925; Howell v. Berger, 19 
Misc. 315, 44 NYS 259; Hallahan v. 
Webber, 15 Misc. 327, 37 NYS 613. 
N. C—Massey v Alston, 173 
INGI@ 24'S eon E SH e964. 
Or.—Kroll vy. Coach, 45 Or. 459, 
78 P.397, 80 P 900. 


“Where there is any fraud touch- 
ing property, courts of equity will 
interfere and administer a whole- 
some justice in favor of innocent 
persons who are sufferers by the 
fraud, without fault on their side, 
‘by converting the offending party 
into a trustee and making the prop- 
erty itself subservient to the proper 
purposes of recompense by way of 
equitable trust or lien.’” 2 Story 
Eq. Jur. § 1265 rage Rutherford v. 


“Williams, 42 Mo. 18). 


15. American Sugar Refining Co. 
v.! Fancher, 145° Nievy.°552,) 40 (NB 
206, 27) LRA? 757; 

{a] Where a sale of personal 
property is induced by fraud on the 
part of the buyer, and there is no 
legal remedy available: to the seller 
either on the contract of sale, or 


7 


for the recovery of the property in” 


specie, or by an action in tort, and 
the property has been resold by the 
buyer and the proceeds are identified 
in his hands or in the hands of his 
voluntary assignee, a court of equity 
can and will follow -such proceeds 
and impound them for the benefit of 
the defrauded seller. American 
Sugar Refining Co. v. Fancher, 145. 
N. Y.. 552, 40 NE 206; 27 LRA 757, 2 
AnnCas 1 [rev 81 Hun 56, 30 NYS 


482]. 
16. See cases infra this note. 
fa] Instances of jurisdiction as- 


sumed for specific equitable relief.— 
(1) Surrender of papers. Gaines v. 
Mausseaux, 9 EF. Cas. No. 5,176, 1 
Woods 118; Benson v. Keller, 37 Or. 
120, 60 P 918; Beach y, Bellwood, 
104 Va. 170, 51 SE 184, (2) Sur- 
render of notes. Brown y. Statter, 
206 Mass. 119, 92 NE 78. (3) ‘An- 
nulment of a continuing contract. 
Jones vy. Bolles, 9 Wall. (U. S.) 364, 
HG ME edy a1 84e (4) Transfer of a 
liability. Rothenburg vy. Vierath, 87 
Md. 634, 40 A _ 655; MeMullin’ v- 
Sanders, 79 Va. 356. (5) Transfer 
of a lien. Cheney y. Gleason, 117 
Mass. 557. (6) Issuing of a stock 
certificate. Blaisdell y. Bohr, 68 Ga. 
56. (7) Setting aside of the allow- 
ance of a claim against a decedent. 
Stewart v. Caldwell, 54 Mo. 536. (8) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of a discovery 1* or of an accounting.!8 Equity will 
also take jurisdiction where plaintiff has been frau- 
dulently deprived of his legal remedy,!® or it seems 
where by reason of defendant’s insolvency the judg- 
ment at law would be unavailing, and equitable re- 
lief is practicable.?° The adequacy of the legal rem- 
edy is not presumed,” and equity will take jurisdic- 
tion where it is doubtful,22 or where the court is 
not satisfied that plaintiff could be remitted to law 
without injustice.?* 

[§ 85] ec. Exclusive Jurisdiction—(1) In Gen- 
eral. Beyond the field where a remedy, although 
cften inadequate, may be had at law, and where the 
jurisdiction of equity is coneurrent, there hes a 
large region where a party is helpless at law and 
the jurisdiction of equity may properly be said 
to be exclusive.24 At law fraud must be reached 
if at all either through an action for deceit, in- 
volving the elements of actual and willful decep- 
tion,?> or indirectly by one of two methods, each 
treating the fraudulent contract or transaction as 
rescinded. The first is by action to recover back 
property, or money, or the value of property ob- 
tained by fraud, and the second to interpose the 
fraud as a defense to an action brought to enforce 
a liability fraudulently imposed.?® This paucity of 
resources at law leaves to equity, through its more 
direct and specific remedies, the exclusive admin- 
istration of relief in cases where the fraud itself 


is of a character cognizable at law, but not remedi- . 


EQUITY 


[210.0] 111 


able through its forms.?7 Such relief is usually 
had through the cancellation of instruments, re- 
scission of contracts, the setting aside of fraudulent 
conveyances, injunctions and analogous remedies.*% 
In addition equity will treat as fraudulent many 
transactions which would not be so regarded at law. 
The precise extent of this equitable domain it 1s 
impossible to delimit in terms.2® Indeed, courts of 
equity have expressly refrained from defining fraud 
in order not. to limit their jurisdiction to afford re- 
lief. Even a classification of fraud cognizable in 
equity is difficult and of doubtful utility. The clas- 
sification usually followed is that of Lord Hard- 
wicke.*+ 

[§ 86] (2) Presumpton of Fraud. As well in 
equity as at law, fraud is not absolutely presumed, 
but must be proved.32 Yet, while in either forum 
the proof may be circumstantial, in equity an in- 
ference of fraud sometimes conclusive may be drawn 


,upon the proof of facts less potent or less direct 


than would be deemed sufficient at law for that pur- 
pose.** Such inferences rather than presumptions 
of fraud give the term its more extensive signifi- 
cation in equity, and account for all the classes 
mentioned by Lord Hardwicke, except that of ac- 
tual imposition established by direct proof.?4 

[§ 87] (3) Inequitable and Unconscionable Trans- 
actions. According to the classification of Lord 
Hardwicke *° fraud may be inferred from the in- 
trinsic nature and subject of the bargain. Where 


Annulment of the satisfaction of a 24. Dickinson v. Stevenson, 142 |Iowa 567, 120 NW 324. 

judgment. Conner v. Ashley, 49 S. C.| Iowa 567, 120 NW_ 324; Arnold v. {a] “It is a doctrine of equity 
478, 27 SE 473. (9) Reclamation of | Grimes, 2 Greene (Iowa) 77. not to define fraud (1) or announce 
purchase price. In re Syracuse Gar- [a] Distinction between jurisdic- | any inflexible criterion for determin- 


dens: Co., 231 Fed. 284, 291 [cit Cyc]. 
Equitable remedies as ground of 

jurisdiction see infra §§ 107-116. 
17. D. C.—Hurd v. Cramer, 40 

App. 349. 

Pr retae v. Smith, 176 Ill. A. 


Me.—Dwinal v. Smith, 25 Me. 379. 

Miss.—J. K. Orr Shoe Co. v. Ed- 
wards, 111 Miss. 542, 71 S 816; Mor- 
ton v. Grenada Male, etc., Academies, 
16 Miss. 773. 

Porto Rico.—Garrosi v. Garrosi, 8 
Porto Rico Fed. 214. 

Discovery generally see Discovery 
TS iel Te p. 1054. ‘ 

D. C.—Hurd v. Cramer, 40 
App. 349. 

lll.— Mayr v. Chesman, 195 Ill. A. 
587; Mohr v. Smith, 176 Ill. A. 64. 

Mich.—Edwards v. Michigan Ton- 
tine Inv. Co., 132 Mich. 1, 92 NW 
491. 

Miss.—J. K. Orr Shoe Co. v. Ed- 
wards, 111 Miss. 542, 71 S 816. 

Nebr.—Glover v. MHargadine-Mc- 
Kittrick Dry-Goods Co., 62 Nebr. 483, 
87 NW 170. 

N. J.—Eegers v. Anderson, 63 N. J. 
Eq. 264, 49 A 578 [rev 61 N. J. Ea. 
85, 47 A 727]. 

See also infra § 108; and see gen- 


erally Accounts and Accounting 
§§ 56-141. : 
19. Shannon v. Simpson, 6 J. 


ale 
Marsh. (Ky.) 258; Curtis v. Olds, 250 
Pa. 320, 324, 95 A 526; Poindexter v. 
Waddy, 6 Munf. (20 Va.) 418, 8 AmD 
749. 

“The loss of a remedy at law 
through the misrepresentation of an 
adversary is in itself ground for in- 
voking the aid of equity.” Curtis v. 
Olds, supra. 

20. Fox v. Hubbard, 79 Mo. 390. 

Insolvency as affecting adequacy 
of remedy at law see supra § 33. 

21. Dwinal v. Smith, 25 Me. 379. 

22, Ankrim v. Woodworth, Harr. 
(Mich.) 355; Dawson y. Leschziner, 
72 N. J. Eq. 1, 65 A 449. 

23. Gregory v. Howell, 118 Iowa 
26, 91 NW 778; Henwood v. Jarvis, 
27 N. J. Ea. 247; Massey v. Alston, 
173 N. C. 215, 91 SE 964. 


tion of law and equity.—(1) Fraud 
in the execution of an instrument 
may be shown in a. court of law; 
but where the fraud consists in 
fraudulent representations as to col- 
lateral facts, or as to the nature or 
value of the consideration for. the 
instrument, equity must be resorted 
to, to reform or set aside the instru- 
ment. In re Hunter-Rand Co., 241 
Fed. 175; Papke v. G. H. Hammond 
Co}; 192° TIL. 1631; 61) NB) 910; Miller 
v. Mutual Reserve Fund Life Assoc., 
113 Ill. A. 481. (2) The distinction, 
with the jurisdictional line of divi- 
sion, is clearly pointed out and illus- 
trated in Lee v. Pearce, 68 N. C. 76. 

25. See Fraud [20 Cyc 86]. 

26. See Fraud [20 Cyc 87]. 

27. Arnold v. Grimes, 2 Greene 
(Iowa) 77; Toledo, etc., R. Co, v. 
Shafer, 190 Mich. 89, 155 NW 712; 
Sumner v. Staton, 151 N. C. 198, 65 
SE 902, 18 AnnCas 802. 

28. Cross references: 

See Cancellation and Rescission of 

Instruments 9 C. J. p i154. 
Creditors’ Suits 15 C. J. p 1376. 
Fraud [20 Cye 1]. 


Fraudulent Conveyances [20 Cyc 
323]. , 
ae Dickinson v. Stevenson, 142 
Iowa ‘567, 120 NW_ 324. 
[a] Absence of fraudulent  in- 


tent.—(1) An action may _be main- 
tained in equity to rescind a trans- 
action which has been consummated 
through misrepresentation of ma- 
terial facts not amounting to fraud. 
Unlike an action at law for damages, 
intentional misstatements _need not 
be proved. Blau y. Public Service 
Tire, ete., Co., (N. J. Ch.) 102 A 664; 
Bloomquist v. Farson, 222 N. Y. 35; 
118 NE 855; Brown v. Binney, 1 Pa. 
Co. 482. (2) “ ‘False representations,’ 
as used in this class of cases, does 
not necessarily imply falsity in the 
sense of willful untruth told with a 
fraudulent purpose to deceive, but 
includes as well mistaken statements 
made in entire good faith.’ Weise v. 
Grove, 123 Iowa 585, 589, 99 NW 
LO: 149 


30. Dickinson v. Stevenson, 


ing it, in order that the courts may 
not be shackled by any unbending 
rule upon the subject, but may be 
free to administer relief according 
to the facts of each particular case.” 
Brown v. Binney, 1 Pa. Co. 432, 440. 
(2) “The court very wisely hath 
never laid down any general rule be- 
yond which it will not go, lest other 
means of avoiding the equity of the 
court should be found out.” Lawley 
v. Hooper, 3 Atk, 278, 279, 26 Re- 
print 962. (8) If such a thing were 
done, ‘the jurisdiction would be 
cramped and perpetually eluded by 
new schemes which the fertility of 
man’s invention would contrive.” 
Parke Hist. Ch. p 508. 

31. Chesterfield v. Janssen, 1 Atk. 
301, 26 Reprint 191, 18 ERC 289, 2 
Ves. 125, 28 Reprint 82 (where five 
classes of fraud were enumerated as 
follows: First, actual fraud arising 
from facts and circumstances of im- 
position; second, fraud apparent from 
the intrinsic nature and subject of 
the bargain; third, fraud which may 
be presumed from the circumstances 
and conditions of the parties to the 
transaction; fourth, fraud which is 
so considered from circumstances of 
imposition on other persons not par- 
ties to the transaction; fifth, catch- 
ing bargains with heirs, reversion- 
ers, and expectants). 

32 S.—Hager, v. Thompson, 1 


Black 80, 17 L. ed. 41. 
Del.—Burton y. Willen, 6 Del. Ch. 
403, 33 A 675. 


N. J.—Henry McShane Mfg. Co. v. 
Kolb, 59 N. J. Hq. 146, 45 A 533. 

Pa.—People’s Bank v. Spering, 13 
Phila.).125. 

Va—Jones y. White, Wythe 111. 

33. Arnold v. Grimes, 2 Greene 
(Iowa) 77; Butler vy. Prentiss, 158 
N.Y. 49, 52 NE 652 [mod 91 Hun 
648, 86 NYS 301]; Chesterfield v. 
Janssen, 1 Atk. 301, 26 Reprint 191, 
18 ERC 289, 2 Ves. 125,.28 Reprint 


82: Fullagar. v. Clark, 18 Ves, Jr. 
481, 34 Reprint 399. 
34. See supra note 31. See also 


infra §§ &7-91. 
35. See supra note 31. 
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the transaction is in its nature and circumstances 
such as to give one party an inequitable or uncon- 
scionable advantage over the other, equity, infer- 
ring fraud, will not only decline to lend its aid to 
the party seeking to enforce such elaim,?° but will 
often actively interfere to give relief to the other 
To this elass is properly attributable the 


party.°7 


36. U. S.—Pope Mfg. Co. vy. Gor- 
mully, etc., Mfg. Co., 144 U. S. 238, 
12 SCt 637, 36 L. ed. 419; Pope Mfg. 
Co. v. Gormully, 1440. S 224, 12 
SCt..632; 360. ed! 414" aft’ 34 Fed. 
877]; Stotesbury v. Huber, 237 Fed. 
413; "Minneapolis Interstate Sav., etc., 
Assoc. v. Badgley, 115 Fed. 390. 

Ind.—Reed y. Rudman, 5 Ind. 409. 

Kan.—Clapp v. Maurer, 94 Kan. 
549, 551, 146 D 1155 [quot Cyc]. 


Ky 5 B. Mon. 
554. Portwood v. Outton, 3 B. Mon. 
247, 

N.. J.—Stanford vy. Stanford, 87 


NE aed. hides KOT AL) 388 Hirtel rt. 
Co. v. Delaware, etc., R. Co., 21 N. J. 
Eq. 283; abet aes v. Butler, 19 N. J. 
Eq. 203 [aff 21 N.:J. Eq. 410]. 

N. Y.—Cook vy. Casler, as App. Div. 
8, 83 NYS 1045. 

Pa.—Davison v. Moore, 2 AmLReg 


183. 
W. Va.—Wheeling, etc., R. Co. v. 
Triadelphia, 58 W. Va. 487, 52 SE 


499, 4 LRANS 321. 
N. B.—Macpherson y. McLean, 34 
N. B. 361. 


6 

[a] Rates of interest.—(1) A con- 
tract by a mortgagee in default to in- 
demnify his mortgagor for interest 
paid by the latter on money bor- 
rowed by him in another state at a 
rate in excess of that allowed where 
the contract was made is oppressive 
and will not be enforced: Eslava v. 
Liepretre, 21 Ala. 504, 56 AmD 266. 
(2) A loan “so small as $25 for one 
month, even at so high a rate of in- 
terest’ as ten per cent” is not an 
unconscionable contract. Means v. 
Anderson, 19 R. I. 118, 82: A 82. (3) 
A contract to pay a lawful rate of 
interest, although one in excess: of 
current rates, will not be relieved 
against in the absence of actual 
fraud. Boyce y. Fisk, 110 Cal. 107, 
42 P 473. 

[b] Infliction of loss not neces- 
sarily unconscionable.—The assertion 
by the real owner of a water right 

of his title as against one who has 

made large expenditures for the pur- 
pose of using the water is not, in 
the absence of culpable acquiescence, 
so unconscionable as to call for 
denying him relief, but his rights 
- will be enforced with the least pos- 
sible injury to defendant. Corning 
v.' Troy Tron, ete., Factory, 34 Barb. 
CN. Y.) 485, 92 HowPr 217. 

Sf COE S'—Fay v. Hill, 249 Fed. 
415, 161 CCA 889; 

'D. G.—Lyon'v. Smith, 2 App. 37. 

Tll.— Smith v. Hopping, 158 Till. A. 
439: Brueggestradt v. Ludwig, 82 Ill. 
A. 435. 

Ind.—Marshall v. Billingsly, 7 Ind. 
250. 

Towa.—Dickinson v. Stevenson, 142 
Towa 567, me NW 324. 

Kan.—Clap v. Maurer, 94 Kan. 
549. 551, 146. » 1155 [quot Cyc]. 


Ky. Herzog v. Gipson, 170 Ky. 
325, 185 SW 1119; Johnson v. Cor- 
bett, 12 Ky. Op. 202. 

Me.—Bither vy. Packard, 115 Me. 


306, 98 A 929. 

Mass.—Gargano vy. Pope, 184 Mass. 
571. 69 NE 343, 100 AmSR 575. 

Miss.—Natchez v. Vandervelde, 31 
Miss. 706, 66 AmD 6581. 

N. Y.—Michigan v. Phenix Bank, 
83 N. Y. 9 [mod 20 N. Y. Super. 20]; 
Dunn v. Chambers, 4 Barb. 376; 
Smith v. Duffy, 1 HowPrNS 340. 

N. C.—Ayers v. Wright, 43 N. C. 
229; Barnett v. Spratt, “39 N. 1G2 207i: 
Neely v. Torian. 21 N. C. 410. 

Pa.—Wilson v. Getty, 57 Pa. 266. 

Can.—London L., Ins. Co. v. Wright, 


EQUITY, 


transaction.?$ 


5) Can: 8S. C7466. 
Ont.—Hamilton Provident, ete., 
Soc. v. Gilbert, 6 Ont. 434. 


[a] Inadequacy of consideration. 

—(1) Although as a general prcopo- 
sition inadequacy of consideration is 
not of itself a cause of relief in a 
court of equity (Provident L., etc., 
Co. v. Fletcher, 237 Fed. 104 [aff 258 
Fed. 584]; Hanson vy. Neal, 215 Mo. 
256, 114 SW 1073; Hannibal, etc., R. 
Co. v. Brown, 43 Mo. 294; Smith v. 
Duffy, 1 HowPrNS (N. Y.) 340); (2) 
yet where the transaction discloses 
such unconscionableness as shocks 
the moral sense and outrages the 
conscience, courts will interfere to 
promote the ends of justice (Hanson 
v. Neal, supra; Hannibal, etc., R. Co. 
v. Brown, supra; Holmes y. Fresh, 9 
Mo. 201; Nelson vy. Betts, 21 Mo. A. 
219). (8) Inadequacy of considera- 
tion, if so “gross, and manifest, that 
it must be impossible to state it to 
a man of common sense, without pro- 
ducing an exclamation at the in- 
equality of it,’ may be sufficient to 
justify an inference of fraud. 
Gwynne v. Heaton, 1 Bro. Ch. 1, 28 
Reprint 949, 
’ b A champertous contract for 
attorney’s services. may be relieved 
against. Gargano vy. Pope, 184 Mass. 
571, 69 NE 343, 100 AmSR 575. 

{c] Transactions not unconscion- 
able.—(1) A surety cannot restrain 
the enforcement of a judgment 
against him on the ground that the 
deceased creditor had bequeathed it 
to the principal debtor in trust for 
his children. Palmer y. Gardiner, 77 
Lit: FES; (2) A creditor obtained 
from his debtor abstracts of title for 
the purpose of considering an offer 
by the debtor to convey part of the 
land in payment of the debt, and 
thereupon levied attachments on the 
lands described. It was held that 
equity would not relieve on the 
ground of unconscionable use of the 
abstracts. Hart v. Seymour, 147 Ill. 
598, 35 NE 246. (3) Contracts of 
building and loan associations with 
their borrowing members on well 
knewn and usual terms, will not be 
relieved against as unconscionable. 
Johnson v. Potomac Bldg. Assoc., 13 
F. Cas. No. 7,406. And see Build- 
ing and Loan Associations §§ 72-74. 
(4) A bargain, fair and mutually ad- 
vantageous when made, does not be- 
come unconscionable and unenforce- 
able by reason of a subsequent hap- 
pening which is not attributable to 
defendant. Killen y. Purdy, (Del.) 
95 A 908. 

{d] Harsh procedure.—Choice by 
plaintiff of the harsher of two avail- 
able methods of procedure is not un- 
conscionable. Herbert vy. Herbert, 50 
N. J. Eq. 467, 25 A 401. 

38. Curwyn v. Milner, 3 P. Wms. 
292 note, 24 Reprint 1071; Englefield 
v. Englefield, 1 Vern. Ch. 443, 446, 
23 Reprint 575, 576; Gowland vy. Ne 
Faria, 17 Ves. Jr. 20, 34 Reprint 8. 
See also Assignments §§ 23-30. 

“The jurisdiction is among the old- 
est of the Court of Chancery (Ayles- 
Lord Vv.) Morrish liter, /Sm@h ea 84. 
489), and is certainly connected with 
the preservation of family property 
(Twistleton v. Griffith, 1 P. Wms. 
310, 24 Reprint 403), and the import- 
ance of protecting wealthy young 
heirs from ruining a patrimony be- 
fore they feel the force of family 
traditions. It has never been defined 
with much clearness, for the lan- 
guage of Lord Hardwicke in Chester- 
field v.. Janssen, 2 Ves. 125, 28 Re- 
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cases dealing with ‘‘cateching bargains’? made with 
heirs or other expectants, where oppression or un- 
conscionable advantage taken of the necessities of 
such persons is presumed from the nature of the 
But no ground for equitable relief 
is shown by the mere fact that the party invoking 
the aid of the court has made an improvident con- 


print 82, which seems to have been 
regarded as the best statement of 
the doctrine, does not, with defer- 
ence, define anything at all beyond 
saying that there are circumstances 
short of deceit in which the court 
will regard one of the parties as ata 
relative disadvantage to the other. 
Until 1867 mere ‘inadequacy of con- 
sideration’ was undoubtedly enough 
in England. Aldborough v. Trye, 7 
Cl. & FF. 436,.. 456, “7. Reprint 11365 
St. Albyn v. Harding, 27 Beay. 11, 
54 Reprint 5; Foster v. Roberts, 29 
Beav. 467, 54 Reprint 708. But the 
situation proved intolerable, and in 
that year by 31 Vict, c. 4, it was 
provided that such inadequacy alone 
should not upset the bargain. In 
this country it is uncertain just what 
is the true rule. In Pennsylvania 
the law was early settled as the stat- 
ute of Victoria settled it in England 
in 1867. Davidson vy. Little, 22 Pa. 
245, 60 AmD 81; In re Jackson, 203 
Pa. 33, 52 A 125; In re Phillip, 205 
Pa. 511, 55 A 212. The same is true 
in Virginia. Cribbins v. Markwood, 
13. Gratt. (54 Va.) 495, 67 AmD 775 
(an excellent discussion); Mayo v. 
Carrington, 19 Gratt. (60 Va.) 74. 
In two early cases, one in New York 
(Osgool v. Franklin, 2 Johns. Ch. 1, 
PRE A fe b/24 903) eR a9 ES 9) and the other in 
South Carolina (Butler v. Haskell, 4 
S. C. Eq. 651), language was used 
which certainly recognized the Eng- 
lish rule, though it was not neces- 
sary to the decision. In Illinois the 
cases do not decide the point (Par- 
sons y. Ely, 45 Ill. 232, Gary v. New- 
ton, 201 Ill. 170, 66 NE 267; Hudson 
v. Hudson, 222 Tl. 527, 78 NE 917), 
but leave it likely that inadequacy 
of consideration is not enough. In 
Massachusetts an early case cer- 
tainly looks the other way, but noth- 
ing is decided. Trull v. Eastman, 3 
Metc. 121, 27 AmD 126. I accept the 
Pennsylvania and Virginia rule as 
more appropriate to our modern so- 
ciety. We have no public concern 
for the preservation of family in- 
heritances, and ought, I believe, have 
no tenderness towards expectants of 
rich reversions.” Provident L., etce., 
Co. v. Fletcher, 237 Fed. 104, 110 
{aff 258 Fed. 584]. 

{a] Facts not warranting relief 
within rule.—(1) The mere fact that 
the persun seeking relief is a legatee 
and the subject of sale a legacy is 
not of itself sufficient to bring a 
case within the equity rule which 
enables the court to relieve expect- 
ant heirs and reversioners from dis- 
advantageous bargains. Parmelee vy. 
Cameron,’ 41 N.Y.-392.. @) In the 
absence of fraud or undue influence 
equity will not interfere to set aside 
a sale by 2 legatee of a legacy of 
a fixed sum of money payable at a 
fixed time, although made for an in- 
adequate consideration, some years 
before the legacy was due, and at a 
time when the legatee was reckless, 
improvident, dissipated, weak-mind- 
ed, and necessitous, Parmelee vy. 
Cameron, supra. (3) A transaction 
by which a legatee of full age and 
not in need assigned his right to a 
legacy payable to him only in case 
he lived to a certain age is enforce- 
able in equity. Provident Life, etce., 
Co. v. Fletcher, 237 Fed. 104 (aff 
258 Fed. 583]. (4) The necessitous 
condition of the vendor was not suf- 
ficient ground to set aside a sale of 
an interest in an estate for inade- 
quacy of consideration, although the 
amount of such interest was in dis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 87-88] 


tract.®° 


uneonsecionable character.*2 


[§ 88] 


scope of their 


pute and would not vest until the 
death of a life tenant. Hagan v. 
Ward, 38 Misc. 367, 77 NYS 893. 

39. Poe vy. Ulrey, 233 Ill. 56, 
NE 46; Butterfield Lumber Co. v. 
Guy, 92 Miss. 361, 46 S 78; 131 AmSR 
540, 15 LRANS 1123. 

[a] Prudence of a bargain will 
not be inquired into except in search 
for fraud, gross mistake, or hard- 
In re Stevens, 41 LegInt (Pa.) 


5 Dana 


63 Nee: 
Davison vy. Moore, 2 AmLReg 
(Pa.) 183. 

43. Hawkes v. Lackey, 207 Mass. 
424, 93 NE 828; Butler v. Prentiss, 
49, 52 NE 652 [mod 91 
Hun 643, 386 NYS 301]; Finley v. 
Leary, 87 Hun 8, 33 NYS 872 (an un- 


Watson v. 
581. 
41. Fulton v. 


Stucker, 


Loftis, 


| conscionable settlement made by an 


attorney in violation of his fiduciary 
relation to his client); Curtis v. Olds, 
250 Pa. 320, 95 A 526; Tate v. Wil- 


| liamson, L. R. 2 Ch. 55, 60. 


“Wherever two persons stand in 
such a relation that, while it con- 


tinues, confidence is necessarily re- 
posed by one,...and this  con- 
fidence is abused, or the influence 


is exerted to obtain an advantage at 
the expense of the ccnfiding party, 
the person so availing himself of his 
position will not be permitted to re- 
tain the advantage, although the 
transaction could not have been im- 
pyeached if no such confidential rela- 
tion had existed.” Hill v. Hall, 191 
Mass. 253, 263, .77 NE 831; Tate v. 
Williamson, supra [quot Butler v. 
Prentiss, 158 N. Y. 49, 62, 52 NE 652 
(mod 91 Hun 643, 36 NYS 301)]. 
[a] Tlustrations.—(1) As where 
one of a number of persons having 
a common interest in a security pro- 
eeeded in such a manner as to im- 
pair the value of the security to the 
others. Jackson v.  Ludeling, 21 
Wall. (U. S.) 616, 22 L. ed. 492. (2) 
Or where a layman dealing with a 
lawyer is through ignorance of the 
law but without actual deception led 
into an arrangement contrary to his 


intent. Mellon v. Webster, 5 Mo. 
A. 449. : 

44, See Attorney and Client § 211. 

45. See Guardian and Ward [21 
Cyc 104]. 

“46. a Parent and Child [29 Cyc 
1657]. 

47. See Agency § 363. 

4g. See Trusts [39 Cye 300]. 

49. Bowen vy. Richardson, 133 


Mass. 293. See Executors and Ad- 
ministrators [18 Cyc 287]. 

[a] Coexecutors.—Where a _ Co- 
executor with the widow of deceased, 
in whom she placed implicit con- 
fidence and allowed to manage the 
estate, failed to inform her that she 
was not liable on a certain obliga- 
tion signed by her, his failure being 
the result of a desire to benefit him- 
self, he commits a fraud which en- 


titles her to relief, although she has 


[21 C. J—8] 


The fact that the contract has been exe- 
cuted does not necessarily prevent relief.*° 
the contrary has also been held.‘ 
sometimes refuses to interfere with an executed 
contract where if the contract were executory en- 
foreement would be refused on the ground of its 


(4) Situation and Relation of Parties. 
Equity will often deem fraudulent, because of the 
relations existing between the parties, conduct which 
would not be objectionable in the absence of such 
relations.** This principle has been applied to deal- 
ings between attorney and client;** guardian and 
ward;**> parent and child;*® principal and agent 47 
trustee and cestui que trust;*% to executors and 
administrators ;#® brokers, as to matters within the 
agency;°° directors of a corpora- 


EQUITY 


But 
And equity 


or obligation.>’ 


an adequate remedy at law. Tomp- 


kins y. Hollister, 60 Mich. 470, 27 
NW 651. 
50. Quinn v. Burton, 195 Mass. 
ea 81 NE 257. See also Brokers 
51. Parker v. Nickerson, 112 Mass. 


D95s 
52. Butler v. 
49, 52 NE 652 


See also Corporations. 
Prentiss, 158 N. Y. 
.mod 91 Hun 643, 36 


NYS 301]. .See also Partnership [30 
Cyc 456]. 

53. Old Dominion Copper Min., 
etc., Co. v. Bigelow, 188 Mass. 315, 


74 NE 653, 108 AmSR 479, 203 Mass. 
159; 789) NB) .193)° 40, DRANS- 314; 
Hayward vy. Leeson, 176 Mass. 310, 
57 NE 656, 49: LRA 725. . See also 
Corporations §§ 285, 327, 335. 

54. Ala.—Cannon v. Gilmer, 135 
Ailla.-302, 33°.S) 659: 
ee aoe v. McKnatt, 93 A 
367. 

Ill.—Thomas y. Whitney, 186 Ill. 
225, 57 NE 808, 83 Ill. A. 247. 

Ind.—Westphal y. Williams, (A.) 
107 NE 91. 

Iowa.—Dickinson vy, Stevenson, 142 
Iowa 567, 120 NW, 324. 

Ky.—Shacklette vy. Goodall, 151 Ky. 
20, 151 SW 23. 

Md.—Kensett y. Baltimore Safe 
Deposit, ete., Co., 116 Md. 526, 82 
A 981; Thiede v. Startzmen, 113 Md. 
278, 77 A 666; Whitridge v. Whit- 
ridge, 76 Md. 154, 24 A 645. 

Mass.—Hawkes v. Lackey, 207 
Mass. 424, 93 NE 828. 

Mich.—Tompkins vy. Hollister, 60 
Mich. 470, 27 NW 651. 

Minn.—Naeseth vy. Hommedal, 109 
Minn. 153, 123 NW 287. 
Y.—Wood v. Rabe, 96 Ne Y. 


N. 

414, 48 AmR 640; Spier v. Hyde, 92 
App. Div. 467, 87 NYS: 285 (an ar- 
rangement whereby corporate stock 
was pooled to be sold and the par- 
ties were to receive stated propor- 
tions of the profits). 

N. D.—Cardiff v. Marquis, 17 N. 
D. 110, 114 NW. 1088. 

[a] “The broad principle on which 
the Court acts (1) in cases of this 
description is that, wherever there 
exists such a confidence, of whatever 
character that confidence may be, as 
enables the person in whom confi- 
dence or trust is reposed, to exert 
influence over the person trusting 
him, the Court will not allow any 
transaction between the parties to 
stand, unless there has been the full- 
est and fairest explanation and com- 
munication of every particular rest- 
ing in the breast of the one who 
sceks to establish a contract with the 
person so trusting him.” Per Wood, 
v. C., in Tate v. Williamson, Teed ; 
1 Eq. 528, 586 [quot Hill v. Hall, 191 
Mass. 253, 268, 77 NE 8381]. (2) “No 
part of the jurisdiction of the court 
is more useful than that which it 
exercises in watching and controlling 
transactions between persons stand- 
ing in a relation of confidence to each 
other; and in my opinion this part of 
the jurisdiction of the court cannot 
be too freely applied, either as to 


tion;° partners;>* and promoters.°* 
which calls this rule into operation is not necessarily 
some technical relation created by, or defined in, law, 
but any actual reposing of confidence, however ere- 
ated or originating, where the other essentials to 
the exercise of jurisdiction are found.5+ But equity 
will not presume a confidential relation in order to 
found jurisdiction.®® 
sumed from the relationship alone, any cireum- 
stances of imposition in connection therewith will 
make a case for relief in equity.®° To this class may 
also be ascribed cases where one party has been 
placed in a position of embarrassment or distress 
and is thereby deprived of real freedom of action, 
although not technically under duress, and the other 
takes advantage of that fact to obtain his property 
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The relation 


Even where fraud is not pre- 


But equity will not set aside an 


the persons between whom, or the 
circumstances in which it is applied. 
. .. and I shall have no hesitation 
in saying it ought to be applied, 
whatever may be the nature of the 
confidence reposed, or the relation 
of the parties between whom it has 
subsisted.” Billage v. Southee, 9 
Hare 534, 540, 41 EngCh 534, 66 Re- 
print 623 [quot Todd vy. Grove, 33 
Md. 188, 194; Thiede v. Startzman, 
118 Md. 278, 288, 77 A 666]. 

{[b] Particular relationships.—(1) 
The relation between a widow and 
a clergyman acting as her adviser 
may support_an inference of fraud. 
Huguenin v. Baseley, 14 Ves. Jr. 273, 
33 Reprint 526. (2) But no econ- 
fidential relation arises out of the 
fact that parties are brothers-in-law. 
Bawden y. Taylor, 254 Ill. 464, 98 
NE 941. (3) Nor will fraud be in- 
ferred merely because the parties, 
plaintiff a woman, were neighbors 


and friends. Miller vy. Welles, 23 
Conn, 21. i 
55. Todd v. Pratt, 149 App. Div. 


459, 133 NYS 949 [aff 210 N. Y 
mem, 104 NE 1142 mem]. Pas 
nee Del.—McKnatt vy. McKnatt, 93 


See ness v. Fraser, 12 Fla. 
Tll—Harrison vy. Tierney, 254 | 
271, 98 NE 523 Nar ane 


Ind.—Peter v. Wright, 6 Ind. 183. 
Pr ae NE Baxter, 60 sw 
, Mi ; Ashle ee a) 
A PBs Gey Man Sos 2 
Md.—Thiede y. Startzman, 11 i 
278, 77 A_ 666. Seon 
Oy ianiak alums v. Withey, 24 Mich. 


N. Y.—Morris vy. Budlong, 16 Hun 
oO [rev on other grounds 78 N. Y. 

Pa.—Steinmeyer v. Siebert, 190 Pa. 
471, 42 A 880, 70 AmSR 641; Me- 
Elhenny’s App., 61 Pa. 188; Widelity 
Title, ete., Co. v. Weitzel, 152 Pa. 
498, 25 A 569. 
Bes Bales v. McDermott, 93 NW 

oo, 

“Wherever a fiduciary relation ex- 
ists, legal or actual, whereby trust 
and confidence are reposed on the one 
side, and influence and control are 
exercised on the other, Courts of 
Equity, independent of the ingre- 
dients of positive fraud, through pub- 
lic policy as a protection against 
overweening confidence, will inter- 
pose to prevent a man from stripping 
himself of his property.’ Highber- 
ger v. Stiffer,. 21 Md, 338, 352, 838 
AmD 593 [quot Thiede v. Startzman, 
113). Md, 278, 287, 177A 666]: 

57. Cal.—Swan v. Talbot, 152 Cal. 
142, 94 P 238, 17 LRANS 1066. 

Ind.—Marshall v. Billingsly, 7 Ind. 
250. 

Mo.—West v. Wayne, 3 Mo. 16. 

J 


N. Y.—De Lavalette v. Shaw, 43 
N. Y. Super. 13. 
Va.—Hvde v. Nick, 5 Leigh (32 


Wai.) 86: 
Eng.—Englefield v. Englefield, 1 
Vern. Ch, 448, 28 Reprint 575, 576. 


114 [210.5] 
agreement on the ground of duress per minas alone 
where the law will refuse to do so.68 Where par- 
ties deal with each other at arm’s length in business 
transactions, courts of equity will not relieve against 
improvident contracts induced by arts and tricks 
of trade.®® 

[§ 89] (5) Other Cases of Actual Fraud. In 
many other eases not susceptible of accurate clas- 
sification, equity seizes upon circumstances of im- 
position or artifice as sufficient to constitute fraud, 
which courts of law would generally deem insuffi- 
eient.°° Fraud in equity includes all acts, omis- 
sions, and coneealments which involve a breach of 
either legal or equitable duty, trust or confidence 
justly reposed.*t Thus in some transactions equity 
may impose a higher measure of duty than is re- 
quired at law with regard to the disclosure of mat- 
ters of which one party is ignorant.®? But there 
must be at least an equitable duty to disclose facts 
in order to charge one with fraud through conceal- 
ment,°* and concealment not resulting in inequity 
to the other party is not a ground for relief.°* Proof 
of collusion among other parties to the transac- 
tion to the injury of plaintiff is a basis of appeal 
to equity.°° The equitable doctrine that time be- 
gins to run against the assertion of a demand, not 
from the commission of the fraud but from the 
time when it was or should have been discovered, 


{a] Limitation of rule.—Plaintiff’s | 
embarrassment must be due to de- 
fendant’s acts, for relief will not be 
given from a bargain into which 
plaintiff was forced by his business 


Goodell, 173 


479, 27 NW 651 


EQUITY 


Mass. : 
Thompkins y. Hollister, 60 Mich. 470, 


“Especially does equity take cog- 
nizance of a case where one holding 69. 


[§§ 88-90 
opens a field for equitable relief where jurisdiction 
by lapse of time has become exclusive, because the 
remedy at law is barred.*® A private statute ob- 
tained by fraud may be annulled in equity.67 A 
surety may be discharged after his prineipal’s in- 
solveney, where he had relied on assurances by the 
ereditcr that he would not be ealled on for pay- 
ment.®8 An innocent misrepresentation may be re- 
lieved against in equity where not at law.®® 

[§ 90] (6) Constructive Fraud. In addition 
to the foregoing eases, where* actual fraud either 
exists or is presumed from circumstances, there is 
a class of purely constructive frauds, where no ac- 
tual imposition is shown or even inferred, but the 
cireumstances are such that puble poliey demands 
that they should be treated in the same manner 
as fraudulent acts.*° Such eases arise generally 
out of contracts contrary to public policy or posi- 
tive law, such as marriage brokage contracts or pro- 
visions in restraint of marriage™ or contracts in 
general restraint of trade.*? But they extend to the 
entire group of contracts invalid on the grounds of 
public policy.** Contracts contrary to the policy 
of a statute are in like manner treated as if frau- 
dulent.7* In the same category transactions have 
sometimes been placed which were not in their in- 
ception illegal and not technically fraudulent, but 


the effect of which if not relieved against would 
53 NE 275; | Constitutional Law §§ 387, 391. 

68. Teague v. Russell, 2 Stew. 
(Ala.) 420. See also Principal and 
Surety [382 Cye 214]. 

Phillips v. Hollister, 2 Coldw. 


140, 


necessities, unaccompanied by actual 
fraud on the part of defendant. Wann 
v. Coe, 31 Fed. 369; Miles v. Dover 
Furnace Iron Co., 125 N. Y. 294, 26 
NE} 261 [aff 6 NYS 955]; Carley v. 
Tod, 83 Hun 538, 31 NYS 635. 


58. Miller v. Miller, 68 Pa. 486; 
Work’s App., 59 Pa. 444; Fisher v. 
Walter, 3 Pa. C. Pl. 161, 


59. Storthz v. Crusoe, 88 Ark. 615, 
113 SW 1015; McKnatt v. McKnatt, 
(Del.) 93 A 367. 

60. See cases infra this section. 

61. Brumby v. Jones, 141 Fed. 318, 
72 CCA 466; Dickinson vy. Stevenson, 
142 Iowa 567, 120 NW 324; Arnold v. 
Grimes, 2 Greene (Iowa) 177; De 
Louis v. Meek, 2 Greene (lowa) 55, 
50 AmD 491; Belcher v. Belcher, 10 
Yerg. (Tenn.) 121. 

“Fraud, indeed, in the sense of a 
ceurt of equity, properly includes all 
acts, omissions and concealments 
which involve a breach of legal or 
equitable duty, trust, or confidence, 
justly reposed, and are injurious to 
another, or by which an undue and 
unconscientious advantage is taken of 
another. And courts of equity will 
not only interfere in cases of fraud 
to set aside acts done, but they will 
also, if acts have by fraud been pre- 
vented from being done by the par- 
ties, interfere and treat the case ex- 
actly as if the acts had been done.” 
1 Story Eq. Jur. §187 [quot with 
appr Moore y. Crawford, 130 U. S. 
122, 128, 9 SCt 447, 32 L. ed. 878, 880; 
Hight v. Richmond Park Impr. Co., 
47 App. (D. C.) 518, 535]. : 

[a] Fraudulent concealment is a 
matter of equitable jurisdiction as 
well as fraudulent assertion. Macey 
Co. v. Macey, 143 Mich. 138, 106 NW 
722, 5 LRANS 1036. 

{b] When legal process has been 
fraudulently abused, and a title to 
property has been thereby obtained, 
which a court of law cannot restore, 
a court of equity will afford the nec- 
essary relief. Kirkhuff v. Kerr, 57 
N. J. Eq. 6238, 42 A 734; Herbert v. 
Herbert, 49 N. J. Eq: 565, 25 A 366. 

62. Dickinson v. Stevenson, 142 
Iowa 567, 120 NW 324; Goodell v. 


confidential and fiduciary relations to 
another, and thereby morally and le- 
gally bound to communicate facts, 
conceals them for his own benefit and 
profit, and to the disadvantage of the 
other.” Tompkins y. Hollister, su- 
pra. 

{a] This rule applies: (1) To 
transferor of a note who is cogniz- 
ant of a partial failure of considera- 
tion. Winter vy. Bullock, 6 Ga, 230. 
(2) To the case of a guardian se- 
curing an order without disclosing ali 
the facts to the’ judge. Goodell v. 
Goodell, 173 Mass. 140, 538 NE 275. 

{[b] Concealment of matter of law. 
—A contract entered into without 
revealing a matter of law material 
thereto, of which it was known that 
the other party was ignorant, is 
fraudulently obtained. Cooke v. 
Nathan, 16 Barb, (N. Y.) 342. 

63. Young v. Bumpass, Freem. 
(Miss.) 241; McCourtney vy. Sloan, 15 
Mo. 95. 

[a] Rule applied.—One discount- 
ing a note is not bound. to disclose 
the fact that its maker was a minor. 
In re People’s Bank, 93 Pa. 107, 
39 AmR 728, Compare Winter v. 
Bullock, 6 Ga. 230, cited supra note 
62 [a] (1). 

64. Cornman vy. 1 AmL 
Reg (Pa.) 120. 

{a] Thus one will not be relieved 
from an obligation executed in ignor- 
ance of a decision known to the other 
party, determining that an obligation 
for which the present was a substi- 
tute and which was binding in con- 
science was void at law. Cornman y, 
Bowser, 1 AmLReg (Pa.) 120. 

65. Singer Mfg... Co. v. Yarger, 12 
Fed. 487, 2 McCrary 588; Story v. 
Norwich, ete, R. Co., 24 Conn. 94; 
Huxley v. Rice, 40 Mich. 738; Gray v. 
Simon, I Phila; (Pa.) 5657. 

66.. Lincoln y. Judd, 49 N. J. Ha. 
24 A 318; Brown v. Binney, 1 
Pa. Co. 432. See also infra § 242. And 
see generally Fraud [20 Cye 1] and 
the cross references there given; 
Limitations of Actions [25 Cyc 968]. 

67. Williamson vy. Williamson, 11 
Miss. 715, 41 AmD 636. But see 


Bowser, 


(Tenn.) 269; Lewis v. McLemore, 10 
Yerg. (Tenn.) 206; Kempner v. Wal- 
lis, 2 Tex. A. Civ. Cas. § 684. 

70. U. S.—In re Syracuse Gardens 
Co., 281 Fed. 284. 

Ill.— Metropolitan Trust, ete., Bank 
v. Perry, 194 Ill. A. 277. 

Ind.—Windle v. Valparaiso, 62 Ind. 
A. 342, 113 NE 429, ~484 [eit 
Cyc]. 

Iowa.—Lampman v. Lampman, 118 
Iowa 140, 91 NW 1042. 

N. D.—Marquis v. Morris, 17 N. 
D. 119, 114 NW 1091; Cardiff v. Mar- 
quis, 17 N. D. 110, 114 NW 1088. 

Pa.—Brown y. Binney, 1 Pa. Co. 

Yorkshire Guaran- 


432. 

Can.—Milne vy. 
tee, ete, Corp., 87 Can. S.C. 381. 

And see Fraud [20 Cyc 9]. 

[a] Classification.-—Frauds are 
frequently classified as either actual 
or constructive, and then all cases ex- 
cept those involving actual misrepre- 
sentation or wrongful concealment, di- 
rectly established, are usually treat- 
ed as cases of constructive fraud. 1 
Story Eq. Jur. § 259; 2 Pomeroy Eq. 
Jur. §§ 922, 923. For the purpose of 
considering the extent of equity juris- 
diction it is deemed best to distin- 
guish in the manner stated in the 
text the cases of fraud purely con- 
structive, where the jurisdiction is 
based rather upon analogy than upon 
presumption or inference of actuat 
fraud. As in such cases the trans- 
action is usually forbidden by law as 
well as equity, the jurisdiction is in 
a sense concurrent, but the treatment 
of such cases on the basis of fraud 
is an exclusively equitable doctrine. 

71. See Contracts $$ 404, 405. 

72. See Contracts $§§ 410-432. 

73. See Contracts §§ 360-439, 

fa] Champertous contract.—EHqui- 
ty has jurisdiction to relieve a client 
from a champertous contract for at- 
torney’s services on the ground of 
constructive fraud. Gargano v. Pope, 
BOs Mass. 571, 69 NE 3438, 100 AmSR 
odio. 

74. Barnard v: Davis, 54 Ala. 665; 
Gnichtel v. Hightstown First Nat. 
Bank, 66 Eq. 88, 53-A 10413 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 90-92] 


be similar to that of a successful fraud.75 

Fraud on or by Third Persons. 
Equity wjll in some eases relieve a party from the 
consequences of a fraud which has been practised 
upon a third person, but which is indirectly injuri- 
The fraud, inequitable or even 
negligent conduct of one not a party to a transac- 
tion between others may give rise to a case for 
equitable relief against him,’7 as to enforce an 
estoppel,’* or may even afford ground for relief 
against the transaction itself where to allow it to 
stand would work a fraud upon plaintiff.*® On the 
same principle relief is given against the exercise 
of a limited power to the prejudice of those who 


[§ 91] (7) 


ous to plaintiff." 


should be appointees.*° 


[§ 92] 5. Equitable Titles and Interests—a. In 


Wilson y. Spencer, 1 Rand. (22 Va.) 
76, 10 AmD 491, 


75. Windle y. Valparaiso, 62 Ind. 
A. 342, 1138 NE 429; Kisterbock’s 
App. 51 Pa. 488, 485; Wilson v. 


Straight, 46 W. Va. 651, 33 SE 758. 
“An act innocent in the intention 
may be so injurious in the conse- 
quences, that the law declares it to 
be a fraud and forbids it. Such are 
the acts prohibited by the statutes of 
13 and 27 Blizabeth. Out of the act 
the law constructs the fraud, though 
not tainted with actual fraud. But 
legal presumptions lie thickly strewn 
in the pathway of evidence. A state 
of facts being proved, the law makes 
its own inference and from it pro- 
nounces that another fact must have 
existed.” Kisterbock’s App., supra. 
{a] MT lustrations.—(1) A _ volun- 
tary, unlawful and wrongful entry of 


| satisfaction on the margin of the 


iv. Binney, 1 Pa. Co, 432. 


record of a mortgage is a legal fraud 
without regard to intention. Brown 
(2) Where 
a@ member of a voluntary society 
mortgaged his land to pay for erect- 
ing a church for the society on its 
promise to pay the debt, and the 
society became incorporated and 
tailed to pay, and the mortgage was 
foreclosed, the mortgagor’s devisees 
were allowed reimbursement against 
the corporation on the theory of con- 
structive fraud. Wesley Church v. 
Moore, 10 Pa. 273. 

76. Austin v. Carpenter, 2 Greene 
(Iowa) 131; Chase vy. Manhardt, 1 
Bland (Md.) 3338; Clifford v. Brooke, 
13 Ves. Jr. 131, 33 Reprint 244. 

77. Clifford v. Brooke, 13 Ves. Jr. 
131, 33 Reprint 244; Evans v. Bick- 
nell, 6 Ves. Jr. 174, 31 Reprint 998 
(both recognizing Lord Bacon’s max- 
im that a person enabling another to 
commit a fraud must be answerable 
for all consequences, but both de- 
clining jurisdiction because the rem- 
edy at law was adequate in the 
particular case). 

[a] MXllustration.—A bill lies to 
charge a bank with liability for 
knowingly permitting plaintiff's agent 
to withdraw plaintiff's funds and ap- 
ply them to his own use, Hunter v. 
Robbins, 117 Fed. 920. 

78. See cases infra this note. 
also Hstoppel § 183 et seq. 

[a] Tllustrations.—(1) An estoppel 
to claim ownership of property will 
be enforced when the owner knowing- 
ly permits another to sell it as his 
own without giving notice of his ti- 


See 


tle. Savage vy. Foster, 9 Mod. 35, 
88 Reprint 299. (2) Where the own- 
er endorses a stock certificate in 


blank and delivers it to another who 
improperly disposes of it to an in- 
nocent purchaser, such owner will 
not be permitted to claim the stock 
as against such purchaser. Herd v. 
Pittsburg Nat. Bank, 25 PittsbLegJ 


(Pa.) 298. 
79. See cases infra this note. | 
fa] Dlustrations.— (1) Relief 


against a judgment may be given 
where a defense and an appeal were 
prevented by the fraudulent miscon- 
duct of the justice who rendered It. 


EQUITY 


Austin v. Carpenter, 2 Greene (Iowa) 
131. (2) The unauthorized appear- 
ance of an attorney may authorize 
equitable relief against a judgment 
based on such appearance. Powell 
v. Spaulding, 8 Greene (lowa) 443; 
De Louis v. Meek, 2 Greene (Iowa) 
55, 50 AmD 491. See also Judg- 
ments [23 Cye 997]. 

80. Aleyn v. Belchier, 1 Eden 132, 
28 Reprint 634. . 

81. Del.—Boole vy. Johnson, 102 A 


782. 

Mo.—Engel v. Powell, 154 Mo. A. 
233, 1384 SW 74. , 

N. J.—Burrell v.. Middleton, 72 N. 
J. Eq. 774, 65 A 978 [aff 73 N. J. Hq. 
741, 70 A 1100]. 

Or.—Watts v. Spencer, 51 Or. 262, 
94 P39. 

W. Va.—Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 23 LRANS 775. 


See also cases infra this section 
and §§ 93-96. 


82. See supra § 45. 

83. See infra § 93. 

84. See infra § 94. 

85. See infra § 95. 

86. See infra § 96. 

87. See cases infra this note and 

note 88. 
[a] A principal may compel his 


agent to assign to him judgments 
which the latter has recovered in his 


own name, Burke v. Davis, 63 Fed. 
456. 
[b] Use and occupation.—A ven- 


dor occupied lands before conveying 
them and while purchaser was. in de- 
fault of payment of the purchase 
money, and then recovered judgment 
for the purchase money against the 
purchaser. The latter was permitted 
to recover in equity for the occupa- 
tion of the land. Fleming v. Chunn, 
57 _N,, Cy 422, 

[c] Title under an instrument 
void at law for want of a seal or 
other formal requisite may be as- 
serted in equity. Teague v. Russell, 
2 Stew. (Ala.) 420; Ortman v. Dixon, 
13 Cal. 33; Bower v. Hadden Blue 
Stone Co., 30 N. J. Eq. 171. 

{[d] "Transfer of stocks.—(1) The 
rightful owner of stocks may have 
relief in equity against one who has 
fraudulently procured the legal title 
and had them transferred to his name 
on the books. Bryson v. Rayner, 25 
Md. 424, 9090 AmD 69. (2) He may 
have relief as against the legal own- 
er who has pledged the stock as col- 
lateral for a loan. Clayton vy. Smith, 
U3dy Mids 6562) e002: Ay 925. pee(S) Gy obs 
doctrine has been restricted to stocks 
having no market value. Sank v. 
Union SS. Co., 5 Phila. (Pa.) 499. 

[e] Escrows.—Where a grantor, 
who has deposited a deed in escrow 
for delivery to the grantee when he 
paid a named sum, later, and before 
the deed was delivered, conveyed the 
land to another, the original grantee’s 
proper remedy for relief is in equity. 


Wilkins v. Somerville, 80 Vt. 48, 66 | 


A 893, 130 AmSR 906, 11 LRANS 

1183. Escrows generally see Escrows 
79. 

aes Agreement for interest in 

business.—Equity has jurisdiction of 


[2UC1s.} iS 


General. Equity has jurisdiction to protect and en- 
force equitable titles and interests,8! because in such 
cases the legal remedy is entirely lacking or at 
least was so when the jurisdiction was established.®? 
The most familiar instances of the exercise of this 
jurisdiction are cases 
gages,®+ assignments,®> and liens.%¢ 
diction extends to a great variety of cases.8? 
general it may be said that whoever ex xquo et 
bono is the owner of the subject matter but has not 
the legal title may enforce his right in equity 
against him who has such title,8’ and conversely an 
equitable owner as defendant will be protected 
against a demand founded on the legal title.8® 
Where the titles of both parties are equitable only, 
equity has jurisdiction to determine them.?? 


involving trusts,8* mort- 


But the juris- 
In 


One 


a suit to enforce rights of the com- 
plainant who paid sums of money 
to defendant for use in his business 
under an alleged agreement that com- 
plainant was to have an interest in 
such business and its profits, which 
agreement was never definitely com- 
pleted. Fourchy v. Ellis, 140 Fed. 


149, 

_ [8] Public lands.—(1) Equity has 
jurisdiction to protect unpatented 
rights in public lands, where the 
parties have no legal title, not hav- 


; ing performed all the acts to entitle 


them to a patent from the govern- 
ment. Borman vy. Blackmon, 60 Or. 
304, 118 P 848; Browning v. Lewis. 
39 Or, 11, 64 P 304. (2) One who 
has commenced proceedings under the 
Homestead Law may in equity re- 
cover possession from one occupy- 
ing the land with no title whatso- 
Kitcherside vy. Myers, 10 Or. 
. (3) But where plaintiff has 
failed to comply with the legal re- 
quirments for perfecting his claim 
he cannot in such case recover. Grand 
ye R., ete., Co. v. Bryan, 16 Miss. 
88. U. S.—Smith v. Orton, 21 How. 
241, 16 L. ed. 104; Schenck y. Peay, 
21 F. Cas. No. 12,450, Woolw. 175. 
Ala.—Townley v. Corona Coal, etc., 
Co.,, 77 S 1; Andrews v. Huckabee, 
bones 143; Haden vy. Ware, 15 Ala. 


Colo.—Schiffer vy. Adams, 13 Colo. 
572, 22 P 964. 

Fla.—Smith vy. Love, 49 Fla. 230, 
38 S 376. 

Ga.—Salter v. Salter, 80 Ga. 178, 
4 SE 391, 12 AmSR 249; Knight v. 
Knight, 75 Ga. 386. 

Ill.—Davis v. Hopkins, 15 Ill. 519. 
Whe Sek chads v. Wall, 2 A. K. Marsh. 
La.—Baca v. Ramos, 10 La. 417, 29 


AmD 468; Hall v. Sprigg, 7 Mart. 
243, 12 AmD 506. , 
Mich.—Woodward vy. Clark, 15 


Mich. 104. 

Mo.—Hubbard y. Slavens, 218 Mo. 
598, 117 SW 1104. 

N. J.—Bindseil v. Smith, 61 N. J. 
Eq. 654, 47 A 456; Somerville v. John- 
son,.36)N, J.c8o.02U1, 

Tex.—Hunt v. Turner, 9 Tex. 385, 
60 AmD 167. 

Wis.—Walker v. Daly, 80 Wis. 222, 
49 NW 812; Jarvis.v. Dutcher, 16 
Wis. 307. ; 

{a] Estoppels in pais.—(1): Equi- 
ty has jurisdiction of a suit to divest 
the holder of the legal title of such 
title and vest it in another because 
of equitable estoppel in pais. Hub- 
bard v. Slavens, 218 Mo. 598, 619; 
117 SW 1104; Waters v. Hubbard, 
(Mo.) 117 SW 1112. (2) “Estoppels 
in pais originated in equity, they 
stand on principles of refined ethics 
and were always a head of equity 
jurisdiction.” Hubbard v. Slavens, 
supra. 

[b] Possession is not a condition 
to the jurisdiction of equity to en- 
force an equitable against a legal 
title. Branch v. Mitchell, 24 Ark. 431. 

89. Lewis v. Lyons, 13 Ill. 117. 


90. New York, etc., Land Co, v. 


M6 WoL Cvs 


whe is equitably entitled to funds, the holder of 
which is legally obligated to pay to another, may 
maintain a bill against the debtor and legal creditor 
to establish his right and recover.®! 
not, merely because his title is equitable, assert it 
in a court of equity against a stranger,®? the remedy 
in such ease being to proceed to enforce the equity 
against the person subject thereto, and having thus 
perfected the title at law, to sue the stranger at 
So plaintiff’s equitable title will not alone 
support a bill in equity against a stranger when 
an action at law may be maintained,®* as where 
there is no impediment to a suit in the name of 
the legal owner.®> But where the remedy at law is 
obstructed equity may for that reason take jurisdic- 
tion,®® as where the person entitled to recover at 
law refuses to proceed,” or has left the jurisdic- 


law.°3 


Gulf, ete., R. Co., 100 Fed. 830, 41 
CCA 87. 

91. U. S.—Coffin y. Indianapolis, 
59 Fed. 221. 

Colo.—Western Lumber, etc., Co. v. 
Golden, 23 Colo. A. 461, 130 P 1027, 
1030 [quot Cyc]. 

Tll.— Smith v. Bates Mach. Co., 182 
Till. 166,55 NE 69. 

Ky.—Osenton v. Carter County, 5 
KyL 686. 

N. J.—Sparks v. McDonald, 41 A 
369. 

[a] .One taking with notice of the 
equity is subject thereto, and may be 
sued alone. Union Stock-Yards Nat. 
Bank y. Gillespie, 137 U. S. 411, 11 
Sct 118, 34 L. ed. 724 [aff 41 Fed. 
231). 

92. See cases infra notes 93-1. 

93. Fussell v. Hughes, 113 U. S. 
565) 1b iSCt!'639, 28''L: ed: 998; Fus- 
sell jv. (Gregg, 118 U. S.°550, 5° SCt 
6310-28". eds +993." Young v.) Porter, 
30 F. Cas. No. 18,171, 3 Woods 342. 

94.. See cases infra note 95. 

95. New York Guaranty, etc., Co. 
v. Memphis Water Co., 107 U.S. 
205, 2 SCt 279, 27 L. ed. 484; Hau 
Claire v. Payson, 109 Fed. 676, 48 
CCA 608 [den reh 107 Fed. 552, 46 
CCA 466]; International Trust Co. 
vy. ‘Cartersville. Impr., ete., Co.; 63 
Fed. 341; Rowland v. Logan, 11 Ala. 
663; Murphy v. Wilmington, 11 Del. 
108, 22 AmSR 345. 

fa] Mlustration.—“‘A right of ac- 
tion in favor of the trustee in a 
mortgage given by a water com- 
pany against a city, to enforce pay- 
ment of rentals due the mortgagor 
under a contract, can only exist by 
reason of some lien upon or equity 
in such rentals given by the mort- 
gage, either by express pledge or by 
operation of law; and in either case 
neither the trustee nor a _ receiver 
appointed at its instance in a fore- 
closure suit against the company can 
maintain a suit in equity against the 
city, where the company’s right of 
action is at law, since the holding 
of an equitable title to a legal right 
of action does not entitle the holder 
to sue in equity.” Eau Claire yv. Pay- 
son, 109 Fed. 676, 677, 48 CCA 608. 

96. See cases infra notes 97-1. 

{a] The vendor of an undivided 
partnership interest may enforce in 
equity his lien for the purchase 
money, whereas he would be rele- 
gated to replevin or other appropri- 
ate remedy had the sale been of 
specific chattels. Journey y. Priest- 
ly, 70 Miss. 584, 12 S 799. 

{[b] The equitable owner of lana 
may restrain an execution sale based 
on a judgment against the legal own- 
er, where an innocent purchaser at 
such sale might obtain a good title. 
Parks v. People’s Bank, 97 Mo. 130, 
11. SW_ 41, 10 AmSR 295. 
ee Shearson v. Littleton, 105 Fed. 

oe 

fa] - Qualification of rule.—Juris- 
diction will be taken in such cases 


EQUITY 


But one can- 


ception of such 


volved.® 


only in furtherance of justice. Sieg- 
man v. Day, 63 N. J. Eq. 422, 51 A 
1003 [aff 65 N. J. Eq. 374, 54 A 1125]. 

98. Miller vy. Trevilian, 2 Rob. 
(AN V aie 

99. Taylor v. Reese, 44 Miss. 89. 

1. Hodge v. Cole, 140 Mass. 116, 
2 NE 774; Moore vy. Durnam, 63 N. 
J. iq. 96, 561. A’ 449% [aff “690IN, J. 
Eq. 828, 65 A 463, 115 AmSR 635]; 
Hudson y. Reeve, 1 Barb. (N. Y.) 89 

2. U..S.—French y. Hay, 22 Wall. 
23 ole Wu, OGaikoos 
5 Cal.—Doe v. Culverwell, 385 Cal. 
Dil 

Conn.—Beers y. Kately, 73 Conn. 
454, 47 A 659. 
oat Car Sake vy. Hollenback, 51 Ill. 
= 3. . 
Pa.—Rush v. Vought, 55 Pa. 437, 
93 AmD 769. 

Tenn.—Harris v. Mason, 120 Tenn. 
668, 697, 115 SW 1146, 25 LRANS 
1011° [cit Cyc]. 

[a] An equitable title is “a right 
imperfect at law, but which may be 
perfected by the aid of a court of 
chancery, either by compelling par- 
ties to do that which in good faith 
they are bound to do, or by remov- 
ing obstacles interposed in bad faith, 
to the prejudice of another.” Niles 
v. Anderson, 6 Miss. 365, 385 [quot 
Ayres v. U. S., 44 Ct. Cl. 48, 106]. 

{b] Joint purchasers of land (1) 
where the title is taken in the name 
of one, have an interest which equity 
will enforce. Lieberman v. Sloman, 
118 Mich. 355, 76 NW 757; Crosier v. 
McLaughlin, 1 Nev. 348; Leonard v. 
Leonard, 67 Vt. 318, 31 A 783. (2) 
But where the agreement is for a re- 
sale by the one holding the title and 
a division of the proceeds, the others 
have no interest in the land which 
equity will enforce. McCulloch v. 
Chatfield, 67 Fed. 877, 15 CCA 48. (3) 
A vendor who takes the individual 
bond of the person receiving the con- 
veyance has no equitable claim 
against the other purchasers for the 
purchase money. Patterson v. Brew- 
Stern. As Bidwis GN oy.) spas (4) The 
obligation of one who binds himself 
to purchase land and convey an in- 
terest to another when he shall pay 
his portion of the price is personal, 
and creates no interest in the land 
which prevents a rescission of the 
obligor’s contract to purchase it. Wil- 
lis iv. Forney,45 Niv-Cy 256.) (5) 
joint grantee who consents to sur- 
render the deed in exchange for one 
to the other grantee alone cannot in 
equity impeach the transaction, Din- 
widdie v. Bell, 95 Ill. 360. (6) Ven- 
dor and purchaser generally see Ven- 
dor and Purchaser [39 Cye 1129]. 

3. Galt v. Galloway, 4 Pet. (U. S.) 
332, 7 L. ed. 876; Cook v. Beacher, 
1 Root (Conn.) 4838; Griggs v. Dan- 
iel, 30 Ga. 500. 

4, Trusts generally see Trusts [39 
Cy¥eCAT: : 

5. U. S—Clews v. Jamieson, 182 
U.. -S5.461,, 22 (SCt! 845, 45> Tatied. 


nae eee 


r§§ 92-98 


tion,®® or where there is no one in being in whose 
name an action at law might be brought,®® or where 
the legal owner would be defendant at law.t. An 
equitable title is one derived through a valid con- 
tract or relation, and based on recognized equitable 
principles; it does not arise from a naked promise 
or purely moral opligation.? 
on a derivative title, he must’ show that the one 
from whom he derives title had a right to confer.* 

[§ 93] b. Trusts.* 
forcement of trusts is one of the original and inher- 
ent powers of a court of equity,®? and with the ex- 


Where plaintiff rests 


The regulation and en- 


as are given to other courts,® the 


jurisdiction of equity in all cases of trusts, express 
or implied, resulting or constructive, is unques- 
tioned,’ especially where matters of account are in- 
The jurisdiction extends to any fiduciary 


1183; Thompson vy. Emmett  Irr. 
Dist., (227 Fed. 560, 142 CCA 192; 
Brumby v. Jones, 141 Fed. 318, 72 
CCA 466; Missouri Broom Mfg. Co. 
v. Guymon, 115 Fed. 112, 53 CCA 16. 

Conn.—Connecticut Grand Lodge 
A, O. U. W. v. Massachusetts Grand 
Lodge A. O. U. W., 81 Conn. 189, 70 
AY GET. 

ll.—Warner v. Méttler, 260 Ill. 416, 
103 NE 259; Howell vy. Moores, 127 
Ill. 67, 19 NE 863;° Williamson v. 
Warfield, etc., Co., 136 Ill. A. 168 
[aff 233 Ill, 487, 84 NE 706]. 

Ind.—Naylor v. Sidener, 106 Ind. 
ee 6 pes 345, 

e.—Trask vy. Chase, 107 Me. 
71 A 698. As 
-—Beachey vy. Heiple, 130 f 
683, 101 A 558. 3 sii 

Mass.—King vy. Stowell, 211 Mass. 

Sone 98 NE 91. 
ich.—Brockett v. Lewis, 144 Mich. 
560, 108 NW 429. ; 

Mo.—Barnard vy. Keathley, 230 Mo. 
209, 130 SW 306. 5 Y 

N. J.—Ring v. New Auditorium 
Pier Co. Hii Ni Os GG. PL 2 On eas 
1054; Keen v. Maple Shade Land, 
aah COS2 6S ING FO Big Gao ab aA 

N. Y.—Robbins vy. Robbins, 89 N. Y. 
251, 15 NYWklyDig 39; Underwood v. 
Sutcliffee, 77 N. Y. -58:' Chipman yy. 
Montgomery, 63 N. ‘¥Y. 221; McCart- 
ney v. Bostwick, 32 N. Y. 53 [rey 31 
Barb. 390]; Peo. v. Norton, 9 N. Y. 
176; Spicer v. Ayers, 2 Thomps. & 
Cy 626. 

Va.—Shirkey v. Kirby; 110 Va. 455, 
66 SE 40, 185 AmSR 949. 

“The jurisdiction exercised by 
eourts of equity over the dealings 
of persons standing in fiduciary rela- 
tions has always been regarded as 
one of a most salutary description, 
and one of the most important 
branches of equity jurisprudence is 
its power to regulate and enforce 
trusts and to examine into the con- 
duct of trustees in relation to trust 
funds in their charge.” Barnard v. 
ays 230 Mo. 209, 231, 130 SW 


6." Clarke v. “Pecks 10) Vita 715. os 
A 14 (probate courts). 

7. “Clews” v.. Jamieson? Wso" tn Ss 
461, 21 SCt 845, 45 L. ed.1183; Na- 
tional Bank of Commerce vy. New 
York Equitable Trust Co., 227 Fed. 
526; Delaware Bay State Gas Co. v. 
Rogers, 147 Fed. 557. See -.also 
Trusts [39 Cye 1] and specific titles 
there referred to. 

“A resulting trust is a creature of 
equity, and can be enforced in a court 
of chancery only.” Hopkins v. Grim- 
shaw. 165 U.S. 342, 358, 17 Sct ‘401, 
ALOTS, “eds “739: 

[a] In Maine courts of equity are 
given special statutory jurisdiction 
to grant relief in cases of trusts 
(Rev. St.: [1903] ¢ 779° § 6 par? “4). 
Brackenbury v. Hodgkin, 116 Me. 
399; 1027 AY 206. 

8. Clews v. Jamieson, 182 U: S. 


For later cases, developments and changes-in the law see cumulative Annotations, same title, page and note number, 5 


5) 
| 
} 


$$ 93-95] 


or trust relation where the remedy at law is not 
completely adequate.® But jurisdiction is not neces- 
sarily taken away by the fact that the party has 
a remedy at law, although where the remedy at 
law is adequate and complete, such remedy should 
ordinarily be pursued! The trusts which equity 
administers and enforces are mainly private trusts 
arising from contracts express or implied.12. A pub- 
lie office does not rest on contract, but on duty, and 
the appropriate forum for the enforcement of offi- 
cial duties is primarily a court of law, by manda- 
mus,** or other appropriate action at law.1* This 
equitable jurisdiction has been extended so as to 
embrace relations of a fiduciary character, other 
than technical trusts,® such as principal and 
agent.1° The existence of a bare agency, without 
further peculiar and qualifying conditions, is not 
sufficient to confer equitable jurisdiction,!7 but 
equity will take jurisdiction when an accounting or 
a discovery is needed,!® or where quasi trust rela- 
tions exist.1® Officers of a corporation act in a 
fiduciary capacity, and may be called to account in 
equity as trustees.2° But when they have ceased 
to be officers, and the only complaint made against 
them is of an appropriation of the corporate funds 
to their own use, and no discovery is sought, the 
reasons for seeking the aid of equity which com- 
monly exist in cases of breach of trust are wholly 
wanting; the courts of law are perfectly adequate 


461, 21 SCt 845, 45 L. ed. 1183; How- | equitable.” 
ell v. Moores, 127 Ill. 67, 19 ‘NE 863; | St. 287, 292, 


Dowland v. Staley, 201 Ill. A. 6; 12. 
Mohr v. Smith, 176 Ill. A. 64; Bill-| J. Eq. 509, 85 A 408. 
buvard Pub. Co. v. McCarahan, 151 13. 


Til, A. 227; Campbell’s Automatic! J. Eq. 509, 
Safety Gas, etc., Co. v. Hammer, 78 | v. 
| Or. 612, 153 P 475; Wilson v. Ken- | 411. 
| nedy, 68 W. Va. 1, 59 SE 736. See! 157 et seq]. 
also infra § 108. See generally Ac- [a] 
| eounts and Accounting § 68. 

9. Empire Circuit Co. v. Sullivan, 
168 Fed. 1009 (agreement to pay 
over a percentage of receipts of a 


pi 5; i are not 


gious trust, 


theater); Warner y. Mettler, 260 Ill. | which 

416, 103 NE 259; Smith v. Bates|the court of 
Mach. Co., 182 Ill. 166, 55 NE 69;|Kankaskia, 243 
Winfield v. Bacon, 24 Barb. (N. Y.) | 654. 

154 (bill of interpleader by fidu- 14. 


EQUITY 


mortgagee. 


Taylor v. Brown, 92 Oh. 
110 NE 739. 
Franklin Tp. v. Crane, 80 N. 


Franklin Tp. v. Crane, 
85 A 408; 
Trammell, 80 N. J. Eq. 551, 85 A 
See also Mandamus [26 Cyc 


The trustees of the Kankas- 
kia commons, under Priv. L. 
“yublie officers,” but 
trustees of an educational and reli- 
the administration of 
is within the jurisdiction of 
chancery. 

TE ee Oo see oO. 


Franklin Tp. v. Crane, 80 


Fee Cr ae} Sate 


to give effectual relief, and they are the most suita- 
ble tribunals for the purpose.” It is also by reason 
of this jurisdiction over trusts that courts having 
equity powers, as incident to that jurisdiction, take 
cognizance of, and pass upon, the interpretation of 
wills.?? 

[§ 94] c. Mortgages. Acting upon the maxim 
that equity regards substance rather than form,?* 
and exercising its jurisdiction to relieve against 
forfeitures,** equity looked upon mortgages from a 
point of view entirely different from that presented 
at law. Instead of treating a mortgage as a convey- 
ance becoming absolute upon breach of the condi- 
tion, equity looked upon it solely as a security, and 
so recognized and enforced continuing rights in the 
mortgagor, commonly called his equity of redemp- 


tion, this involving also the recognition of correla- - 


tive rights as well as duties on the part of the 
These purely equitable rights led to 
another large field of chancery jurisdiction.?> If the 
condition of a mortgage is saved, and the mort- 
gagee refuses to deliver up possession, there is a 
complete and adequate remedy at law; and a bill 
in equity to recover possession of the mortgaged 
premises cannot be maintained.26 

[§ 95] d. Assignments. Another right recog- 
nized and enforced in equity, but formerly not at 
law, was that of the assignee of most choses in ac- 
tion.2’ The practical exercise of this jurisdiction 


ward v. McDonald, 192 Fed. 890, 113 
CCA 368; Excelsior Wrapper Co. v. 
Yund, 176 Mich. 372,':142 NW 353; 
Marvin vy. Brooks, 94 N. Y. 71; Moxon 
v. Bright, L. R. 4 Ch. 292. See also 
Agency § 581. 

“So it is with regard to an agent 
dealing with any property; he obtains 
no interest himself in the subject- 
matter beyond his remuneration; he 
is dealing throughout for another, 
and though he is not a trustee ac- 
cording to the strict technical mean- 
ing of the word, he is quasi a trustee 
for that particular transaction for 
Stead v.| which he is engaged; and therefore 

NE | in these cases the Courts of Equity 
have assumed jurisdiction.” Foley 
ING Wee 20 ES Cagsc28ye35. 1 SeRe= 


80 N. 
Franklin Tp. 


(1851) 


eciary against rival claimants). 


10. McMullen Lumber Co: v. 
Strother, 136 Fed. 295, 69 CCA 433; 
Peo. v. Bordeaux, 242 Ill. 327, 89 
NE 971; Howell v. Moores, 127 Ill. 


§7, 19 NE 863; Brackenbury v. Hodg- 
kin, 116 Me. 399, 102 A 106; Holt v. 
Hopkins, 63 Misc. 537, 117 NYS 177. 
[a] The fact that the relief de- 
manded is a recovery of money only 
is not important in deciding the 
question as to the jurisdiction of 
equity. Clews v. Jamieson, 182 U. 
S. 461, 21 SCt 845, 45 L. ed. 1183; 
Delaware Bay State Gas Co. v. Rog- 
ers, 147 Fed. 557. 

11. Taylor v. Turner, 87 Ill. 296. 
“The mere fact that the defend- 
ant oecupies the relation of trustee 
does not in itself invoke the juris- 
diction of the equitable side of the 
eourt. This relation must be such 
in each particular case as may re- 
quire the application of those prin- 
ciples and relief cognizable only in 
equity, and such as disclose not only 
the fiduciary and confidential rela- 
tion reposed, but which go to show 
that an accounting is necessary for a 
full relief. If such an accounting is 
unnecessary, if the issues involved, 
as here, relate to definite and specific 
sums paid and received, and where 
the entire controversy rests upon 
the issue whether such were paid 
under representations that were false 
and fraudulent, then, under our stat- 
ute, such actions are triable by jury 
unless otherwise controlled by those 
principles which permit the ascer- 
tainment of damages by the court, 
_ Where the principal relief sought is 


J. Eq. 509, 85 A 408; Franklin Tp. v. 
Trammell, 80 N. J. Eq. 551, 85 A 411. 

15. Clews v. Jamieson, 182 U. S. 
462, 21 SCt 845, 45 Li. ed. 1183; 
Marvin v. Brooks, 94 N. Y. 71; Wil- 
son vy. Kennedy, 63 W. Va. 1, 59 SE 
736. And cases supra note 9. 

16. See Agency §§ 580, 584. 

“Agency is a fiduciary relation, 
which is one of trust and confidence, 
and ‘the same observations apply,’ 
says Mr. Perry in his work on Trusts 
(vol. 1, 4 ed § 206), ‘as to other rela- 
tions of trust and confidence.’”’ Kroll 
v. Coach, 45 Or. 459, 470, 78 P 397, 
80: P 900. 

17. Clews v. Jamieson, 182 U.S. 
461, 21 SCt 845,45 L. ed. 1183; Hx- 


celsior Wrapper Co. v. Yund, 176 
Mich. 372, 142 NW 353; Marvin v. 
Brooks, 94 N. Y. 71. See also Agency 
§ 580. 


“The transactions of principal and 
agent, bailor and bailee, and pledgor 
and pledgee are not cognizable in 
equity ... unless accompanied by 
facts and circumstances from which 
it may be presumed that the in- 
tendment of the parties was to create 
a trust, or where the obligations im- 
posed arose out of confidential rela- 
tions.” Young v. Mercantile Trust 
Gow 140 sBedie561, 
39, 75 CCA 264], 

18. Hayward v. McDonald, 192 
Fed. 890, 113. CCA 868: Morris v. 
Whitley, 183 Fed. 764, 106 CCA 206; 
Excelsior Wrapper Co. v. Yund, 176 
Mich. Ledge Sa 353. See also 
Agency §§ 581-583. 

19. Vhiews v. Jamieson, 182 U. S. 
461, 21 SCt 845, 45 L. ed. 1183; Hay- 


63 [aff 145 Fed. | 


print 1002. 

'{a] Where the relation is such 
that a confidence is reposed by the 
principal in his agent, and the mat- 
ters for which an account is sought 
are peculiarly in the knowledge of 
the latter, equity will assume juris- 


diction. Wilson v. Kennedy, 63 W. 
‘Vase SONSHatS 6s : 
[b] Where two persons agree to 


purchase real estate through a third 
person, who agrees to act as their 
agent in the transaction, a deception 
by the agent and one of the pur- 
chasers as to the purchase price, 
whereby a profit is made at the ex- 
pense of the other purchaser, sub- 
jects the parties to accountability 
in equity as on a trust constructive- 
ly raised for the benefit of the in- 
jured party. Johnston v. Little, 141 
Ala. 382, 37 S 592. 

20. Bay City Bridge Co. 
Etten, 86 Mich. 210. 
porations § 1874. 

21. Bay City Bridge Co. 
EHitten, 36 Mich. 210. 

22. Donovan y. Mahoney, 45 App. 
(D. C.) 480; Bailey v. Briggs, 56 N. 


v. Van 
See also Cor- 


v. Van 


Y. 407; Miller v. Drane, 100 Wis. 
1, 75 NW 418. And see Wills [40 
Cye 1838]. 


23. See infra §§ 199-205. 
24. See supra §§ 76-80. 


25. Williams v.. Beard, 1 S: C. 
309... 

Equity jurisdiction in mortgage 
cases see Mortgages [27 Cyc 958, 
1846]. 

26. Holman v. Bailey, 3° Metc. 
(Mass.) 55. 


27.. See Assignments §§.7—-10. 
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has been greatly restricted by the recognition in 
modern times of such assignments by the courts of 
law, and by the extension of legal remedies, 
- generally refusing to take jurisdiction where the 
assignee may protect himself by suit in the name 
Where, however, 
the legal remedy is still absent or inadequate equity 
takes jurisdiction,®° as in the ease of partial as- 
signments,*! or assignments of future and econtin- 
gent interests,°? or other equitable assignments not 


of the assignor,?® or otl rerwise.29 


recognized at law.®® 
[§ 96] e. Liens.*4 


28. Illinois Finance Co. v. Inter- 
“state Rural Credit Assoc., (Del.) 101 
A 870; McMillen v. Chicago, 67 Ill. 


A. 623; Haynes v. Thompson, 34 Miss. 
17. See also Assignments § 203. 

{a] Even where the assignor has 
died the rule is the same, because 
suit may be brought in the name of 
his executor or administrator, and if 
necessary one can be appointed for 
that purpose. Nash y. Hogan, 45 N. 
J. Eq. 108, 16 A’ 433. 

29. Jones v. Burtch, 5 Blackf. 
(Ind.) 872; Bryan v. Blythe, 4 Blackf. 
(Ind.) 249; Adair v. Winchester, 7 
Gill & J. (Md.) 114. 

30. Mass.—Lenz v. Prescott, 144 
Mass. 505, 11 NE 923 (the assignment 
being of a legatee’s interest and the 
probate court ignoring such assign- 
ments); Walker vy. Brooks, 125 Mass. 
241. 

Miss.—Bacon vy. Cohea, 20 Miss. 
516 (the assignor being a corpora- 
tion and having been dissolved). 

N. J.—Harrison y. Patterson, (Ch.) 
50 A 118; Hayes v. Berdan, 47 N. J. 
Eq. 567, ‘1 A 339; Hayes v. Hayes, 

45 N. J. Eq. 461, 17 A 634 [aff rn N. 
J. Faq. 567, 21 "A 339). 

N. Y.—Deering v. Schreyer, 171 N. 
Y. 451, 64 NE 179. 

N. C.—Falkner v. Streator, 56 N. 
C. 33, 67 AmD 230. 

Or.-Stott v. Franey, 20 Or. 410, 
26 P 271, 23 AmSR 132 (assignment 
of municipal warrants not yet is- 
sued) 

Tenn.—Barrow v. Barrow, 4 Tenn. 
Give) Ac. 338). 1345 pfcit. Gye]. 

See also Assignments § 203. 

{a] The assignment of rents by a 
landlord, and the tenant’s resulting 
inability to determine to whom they 
should be paid, warrant a resort to 
equity to settle the uncertainty. 
Chase v. Knickerbocker Phosphate 
Co., 32 App. Div. 400, 53 NYS 220. 

{b]. The heirs of a decedent may, 
by suit in equity, test the validity of 
an assignment of a mortgage by her. 
Snyder vy. Snyder, 131 Mich, 658, 92 
NW 353. 

31. Rogers v. Penobscot Min. Co., 
154 Fed. 606, 83 CCA 880; Phillips v. 


Edsall, 127 Ill. 5385, 20 NE 801. See 
also Assignments §§ 60, 206. 

32. See Assignments §17. 

383. Hanby v. Cahaba Coal Co., 
(Ala.) 75 S 964; Biscoe v. Sneed, 11 
Ark. 104. 


{a] The transfer of a mere pos- 
sibility not coupled with an interest 
will be enforced in equity, if fairly 
made for an adequate consideration. 
Winslow v. Dundom, 46 Mont. 71, 125 
P 136. 

{b] Bival claimants.—A court of 
equity has jurisdiction to enforce an 
equitable assignment of the purchase 
price of a cargo of blocks, made to 
plaintiff who held a chattel mortgage 
against the assignor in payment 
thereof, where there are rival claim- 
ants to the funds, irrespective of 
whether the assignee could maintain 
an action at law against the debtor. 
Brooksville Granite Co. v. Latty, 83 
Misc. 384, 144 NYS 1042. 


While it is said that equity 
has general jurisdiction, concurrent with law, for 
the enforcement of lens,°> there are certain legal 
liens not enforceable in equity,°° such as common- 


EQUITY 


equity 


edy.4t 


Equitable assignments generally 
see Assignments §§ 2, 78-88. 
Ged See generally Liens [25 Cyc 

5] 

U. S.—Fletcher v. Morey, 9 F. 

Cas. No. 4,864, 2 Story 555. 

Ala.—Greil Bros. Co. v. Mont- 
gomery, 182 Ala. 291, 62 S 692, Ann 
Cas1915D 738. 

Cal.—Kreling y. Kreling, 118 Cal. 
413, 50 P 546. 

Fla.—Tampa, ete, R. Co. vy. An- 


derson, 55 Fla. 866, 46 S 594; Tampa, 
ete., -R. Co. vs Harrison, 55 Fila. 810, 
46 S 592. 


Ill.—Cairo, ete., R. Co. v. Fackney, 


| 78 Ill. 116; Atlantic Dynamite Co. v. 


eS: TOL Ti. +A. 

Ky.—Ford v. Sproule, 2 A, K. 
Marsh. 528, 12 AmD 439. 

N. Y.—Chatfield v. Campbell, 35 
Mise. 355, 71 NYS 1004 [aff 75 App. 
Div. 631, 78 NYS 1113]. 

Wis.—Boorman v. Wisconsin Ro- 
tary Engine Co., 36 Wis. 207, 212. 

See generally Liens [25 Cyc 681]. 

“The right of a person in whase 
favor a lien exists, whether on real 
or personal property, to maintain an 
action in equity to have the amount 
of the lien determined, and to enforce 
payment thereof by a sale of the 
property, or otherwise, is too well 
settled to be questioned.’’ Boorman 
v. Wisconsin Rotary Engine Co., su- 
pra. 

“Tf a person holds property as se- 
curity, either upon a chattel mort- 
gage or as a pledge or other lien, a 
remedy in equity to foreclose is open 
to him, and the fact that he has one 
at law to recover the debt or en- 
force the liability for which he holds 
the security, or has a summary rem- 


Stes. Ces 


edy to that end, does not militate 
against his right to such equitable 
remedy.” Hall v. Bell, 143 Wis. 296, 


301, 127 NW 967. 

{a] Conflicting liens.—(1) The de- 
termination of the extent and priority 
of various and conflicting liens be- 
tween creditors under chattel mort- 
gages and judgment creditors under 
levies by executions is a proper sub- 
ject of equitable cognizance. Ostran- 
der v. Weber, 114 N. Y. 95, 21 NE 
Pee LOIN Yt 639. (2) The advantage 
of a sale of property suitable for, 
used for, and adapted to, a particular 
business, in lump, and not in sepa- 
rate parcels, in order that the great- 
est. sum may be realized for the 
benefit of creditors having conflicting 
liens thereon under chattel mortgages 
and under levies under executions is 
a sufficient ground to justify the 
maintenance of an action in equity. 
Ostrander v. Weber, supra. 

86. See cases infra notes 37-41. 
See also Liens [25 Cye 682]. 

37. Marshall vy. Wabash R. Co., 
201 Mich. 167, 167 NW 19; Aldine 
Mfg. Co. v. Phillips, 118 Mich. 162, 
271, 74 AmSR 380, 42 LRA 
Chatfield v. Campbell, 35 Misc. 
855, 71 NYS 1004 [aff 75 App. Div. 
631 mem, 78 NYS 1113 mem]. 

Retaining lisns see Liens [25 Cyc 


law retaining liens;** 
pledge, where possession accompanies the lien;** 
judgment liens enforceable directly by sale,°° al- 
though a ereditor’s bill will lie in aid of judgment 
er editors ;#° and statutory liens for the enforcement 
of which the statute has provided an exclusive rem- 
But where a lien is created by statute, and 
no adequate or exclusive remedy is provided for 
enforcing it, resort to a court of equity may gen- 
erally be had.*? 
gone farthest in upholding the jurisdiction of equity 
to enforce liens: have refused to go to the full 
length of holding that equity has jurisdiction in all 
eases to enforce statutory liens, in the absence of, 
statutory provisions prohibiting such jurisdiction.** 


| 661]. 


[§§ 95-96 


37 


liens in the nature of a 


But even the courts which have 


See also Attorney and Client 
§$§ 3638, 426. 

38. Cairo, etc., R. Co. v. Fackney, 
78 Ill. 116; Atlantic Dynamite Co. v. 
Baltimore, ete,’ R.°Cos 101. Til, AALS 


See also Liens [25 Cyc 682 text and 


note 76]. 

39.. Howe Mach. Co. vy. Miner, 28 
Kan. 441; Chatfield v. Campbell, 35 
Mise: 355, 71 NYS 1004 [aff 75. App. 


Div. 631, 78 NYS 1113 mem]. 
Judgment liens see Judgments [23 


Cye 130 et seq]. 
40. See Creditors’ Suits §§ 16-61, 


a 

41. Gilchrist v. Helena, -etc., R- 
Co., 58 Fed. 708; Greil Bros. Co. v. 
Montgomery, 182 Ala. 291, 62 S 692, 


AnnCasi1915D 738; Cairo, ete, R. Co. 
v. Fackney, 78 Ill. 116; Chatfield v. 
Campbell, 35 Misc, 355, 71 NYS 1004 
{aff 75 App. Div. 631 mém, 78 NYS 
1113 mem]. See also Liens [25 Cye 
682, 683]. 

[a] Mechanics’ liens.—(1) Under 
the New Jersey Mechanics’ Lien law 


| the right of the original contractor 


to recover the contract price of the 
building from the owner is a legal 
right, and is only enforceable in 
courts of law. Com. Roofing Co. v. 
Riccio, 81 N. J. Eq. 486, 87 A 114. (2) 
Under the Alabama statute equity 
has jurisdiction to enforce the stat- 
utory lien of mechanics and material- 
men; and, if a materiaiman has ob- 
tained a judgment at law on his 
elaim, and become the purchaser of 
the property at a sale under it, he 
may come into equity, against a 
prior mortgagee who has also become 
the purchaser of the property at a 
sale under his mortgage, to have the 
priorities of their respective liens ad- 
justed and the property sold for 
their satisfaction. Birmingham Bldg. 
ete., Assoc. v. May, etce., Hardware 
Gox, 99 AlassTG ads JS e6L2cecs sen 
the other hand, it has been decided 
that where a statute creates a specific 
mechanic’s lien, and gives a specific 
remedy for the enforcement of such 
lien, a court of equity has no juris- 
diction to enforce it, in the absence 
of some special ground of equitable 
{nterposition such as renders the 
remedy at law unavailable or inade- 
quate. Enslen v. Wheeler, 98 Ala. 
200, 18 S 478; Walker v. Daimwood, 


80 Ala. 245; Chandler v. Hanna, 73 
Ala, 390. 

42. Gilchrist v. Helena, ete, R. 
Co., 58 Fed. 708; Evans vy. Silvey, 144 


Ala. 398, 42 S 62; Enslen v. Wheeler, 
98 Ala. 200, 138 S 473; Crass v. Mem- 
phis, ete., ‘R: Co: 96 -Alar447, 11-8 
480; Bingham vy. Wandegrift, 93 Ala. 
288, 9 S 280; Tutwiler vy. Tuskaloosa 
Coal; ete.) Co., 7892 ANa. 391, TNS e39ss 
Westmoreland v. Foster, 60 Ala. 448; 
Montandon v. Deas, 14 Ala. 33, 48 
AmD 84; Cairo, ete. R. Co. v. Fack- 
ney, 78 Ill. 116; Atlantic Dynamite 
Gout v: Baltimore, ete, “Remo 110F 
Tll. A. 13; German Nat. "Bank v. Ken- 
tucky Trust Co., 40 SW 458, 19 Kyl 
361; Kenton Ins. Covav. Bowman, 84 
Ky. 430, 1 SW 717, 8 KyL 467. 

43. Greil Bros. Co. v. Montgomery,. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


i 


(e201, Mich. 167, 167 Nw. 19; 


B44,” 
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‘On the other hand it has been held that resort to 
equity’ is neither necessary nor permissible in the 
majority of hen cases,*4 and that while equity, hav- 
ing acquired jurisdiction for other purposes, may 
as an incident to general relief granted order prop- 
erty sold to satisfy a lien,#> it has no jurisdiction 
to enforce a lien, either common-law or statutory, 
upon a bill filed solely for that purpose.4* Equita- 
ble lens which are not recognized at law stand upon 
a different ground, and may always be enforced 
Of these the most frequent 
species are the lien of a vendor for unpaid pur- 
chase money,*® and the so-called equitable mort- 


in a court of equity.47 


gages.*® Besides enforcing liens 


press contract,°® equity, while disclaiming the power 
to create a lien in the absence of contract,5! has 
nevertheless protected equitable. rights by impress- 
ing liens in the absence of express contract and con- 


trary to the rules of law.®2 


ese Ala, 291, 62 S 692, AnnCas1915D 


44. Aldine Mfg. Co. v. Phillips, 118 
Mich. 162, 76 NW 3871, 74 AmSR 380, 
42 LRA 581. 

45. Marshall vy. Wabash R. Co., 
201 Mich. 167, 167 NW 19; Aldine 
Mfg. Co. v. Phillips, 118 Mich. 162, 
Ean 3871, 74 AmSR 380, 42 LRA 

46. Marshall v. Wabash R. Co., 
Aldine 
Mfg. Co. v. Phillips, 118 Mich. 162, 
76 NW. 371, 74 AmSR 380, 42 LRA 
531. See also Greil Bros. Co. v. 
Montgomery, 182 Ala. 291, 62 S 692, 
AnnCasi915D 738 (reviewing cases). 

47. Ala.—Greil Bros. Co. v. Mont- 
fZomery, 182 Ala. 291, 62 S 692, Ann 
©as1915D 738. 

D. C.—Loving vy. Moore, 37 App. 

Kan.—Clapp v. Maurer, 94 Kan. 
49.7551, 146.P 1155 fauot.Cye}). 

N, Y.—Hovey vy. Elliott, 118 N. Y. 
124, 23 NE 475. 

Eng.—Gladstone v. Birley, 2 Meriv. 
A401, 35 Reprint 993. 

See generally Liens [25 Cyc 681]. 

[a] Equitable liens, as distin- 
guished from legal liens, are those 
which arise out of contract or the 
dealings of the parties, and impose 
the burden of payment upon particu- 
jar land or property, and these liens 
may at any time be enforced in a 
eourt of chancery. Greil Bros. Co. v. 
Montgomery, 182 Ala. 291, 62 S 692, 
AnnCas1915D 738. See generally Liens 
[25 Cyc 665 et seq]. 

48. Cairo, etc., R. Co. v. Fackney, 
oe Titethoei Pratt. v.) Clark; jd). No. 
189. 


Vendor’s lien see Vendor and Pur- 
chaser [39 Cye 1787 et seq, 1846]. 

49. Cairo, etc., R. Co. v. Fackney, 
78 Tll. 116. See Mortgages [27 Cyc 
976 et seq]. 

[a] Where the holder of a title 
bond assigns it to secure a debt, 
equity will enforce the lien by a 
sale of the interest of the assignor 
in the premises. Westcott v. Cole, 
29 F. Cas. No. 17,417, 4 McLean 79. 

50.) Un Si—Grand* Trunk. Coy v. 
Central Vermont R. Co., 85 Fed. 87; 
Good Templars’ Life Assoc, y. United 


L. Ins. Assoc., 59 Fed. 220. 
Me.—Boynton v. Payrow, 67 Me. 
587. 
Mass.—Pineh v. Anthony, 8 Allen 
536. 


Va.—Morrison vy. Wilkinson, 17 SH 
787. 

Wis.—Boorman v. Wisconsin Ro- 
tary Engine Co., 36 Wis. 207. 

“In Equity there is no difficulty in 
enforcing a lien or any other equit- 
able claim, constituting a charge in 
rem, not only against real estate, but 
upon personal estate, or upon money 
in the hands of a third person, when- 
ever the lien or other claim is a mat- 
ter of agreement, against the party 
himself, and his personal representa- 


EQUITY 
[§ 97] 


General. 


ment of debts, 


ereated by ex- 


inability of the 


tives, and against any persons claim- 
ing under him voluntarily, or with 
notice ... every such agreement for 
a lien or charge in rem constitutes a 
trust, and is accordingly governed by 
the general doctrine applicable to 
trusts.” Fletcher y.-Morey, 9 F.. Cas. 
No. 4,864, 2 Story 555, 565 [quot 
Greil Bros. Co. v. Montgomery, 182 
wee 291, 299, 62 S 692, AnnCas1915D 
8 . 

51. Walker v. Brown, 63 Fed. 204, 


11 CCA 135 [aff 58 Fed. 23]; Hanna- 


han v. Nichols, 17 Ga. 77; Bennett v. 
Nichols, 12 Mich. 22; Strong y. Krebs, 
63 Miss. 338. - 

[a] Mechanic’s liens under con- 
tract with the purchaser cannot be 
enforced against the vendor who re- 
seinds because of purchaser’s breach 
of condition. Burlingim v. Warner, 
39 Nebr. 493, 58 NW 132; Mechanics’ 
liens generally see Mechanics’ Liens 
[2g ‘Cyesky, 

52. Clapp v. Maurer, 94 Kan. 549, 
551, 146 P 1155 [cit Cyc]; Mertens v. 


ecplemme, 68 N. J. Eq. 544, 59 A 
fa] Rule applied.—(1) The owner 


of a lot agreed, in consideration of 
plaintiff's advancing money for and 
superintending the erection of a 
house, to convey to him a half in- 
terest. She thereafter encumbered 
the property and then died. Plaintiff 
having performed his contract, a lien 
in his favor was decreed for ‘half 
the original value of the property. 
Townsend y. Vanderwerker, 160 U. 
S. 171, 16 SCt 258, 40 L. ed. 383. (2) 
An agent who bought property at 
execution sale has a lien thereon for 
the money advanced. Hall vy. Edring- 
ton, 9 Dana (Ky.) 364. (3) Where all 
parties are relying on equities, un- 
recorded mortgages will be treated 
as creating valid liens, although they 
are invalid at law. Swigert vy. Com- 
monwealth Bank, 17 B. Mon. (Ky.) 
268. (4) A woman bought land for 
her children giving her note as guar- 
dian when she was not such. The 
land was charged with a lien for 
the purchase money. Thomason vy. 
Phillips, 73 Ga. 140. (5) But one 
who buys from a married woman who 
has no capacity to sell has no lien 
for the purchase money which he 


has paid. Mattox v. Hightshue, 39 
Ind. 95. 
[b] On an exchange of lands in- 


duced by misrepresentations regard- 
ing one of the tracts, the party re- 
ceiving that tract has an equitable 
lien on the tract conveyed by him 
for his damages. Bradley v. Bosley, 
tWBarbsChs GN ay.) 125. 

{c] A title may be reduced to a 
lien to meet the ends of equity. Thus, 
where a vendor cf material rescinded 
the sale for fraud after attachments 
had been levied on the finished prod- 
uct, he was protected only to the ex- 
tent of the value of the materials en- 
tering into the product. National 
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6. Administration of Estates.°°—a. In 
It has long been settled that, in cases of 
the administration of assets, courts of equity have 
a concurrent jurisdiction with courts of law.>4 
jurisdiction of equity to administer the assets of 
deceased persons, and’*to apply them to the pay- 


The 


charges, legacies, and distributive 


shares has frequently been placed upon the ground 
of the existence of a trust in such assets in the 
hands of the’ personal representatives.®® 
is true that the trust relationship existing between 
the personal representative and those claiming an 
interest in the estate is ordinarily a sufficient ground 
for sustaining the jurisdiction of equity over ad- 
ministrations, nevertheless the origin of this juris- 
diction can be more broadly rested on the general 


While it 


ancient common law and ecclesias- 


tical courts to furnish legatees, distributees, and 
creditors full, adequate and complete relief.5¢ 


In 


Park Bank v. Goddard, 9 Misc. 626, 
30 NYS 417 [aff 87 Hun 487, 34 NYS 
1144 mem]. 

{d] Attachments which cannot be 
perfected because of the impossibility 
of pursuing the action to judgment 
will be enforced as equitable liens. 
Montgomery v. McDermott, 83 Fed. 
576; Ohio Brass Co, v. Clark, 86 Md. 
344, 37 A 899. 

{e] Where property subject to a 
lien is sold, (1) and the lien thereby 
rendered unenforceable, equity will 
impress it upon the proceeds of the 
sale. Lockett v. Robinson, 31 Fla. 
134, 12 S 649, 20 LRA 67; Norton v. 
Hixon, 25 Ill. 439, 79 AmD 338; 
Stucker v. Yoder, 33 Iowa 177; Wells 
v. Canton Co., 3 Md. 234. (2) But 
not where the lien can still be en- 
forced against the purchaser. Sans- 
bury v. Belt, 53 Md. 324. 

{f] Liens which would merge at 
law into the title may be continued 
in equity to prevent injustice. Bear- 
den vy. Cater Merchandise Co., 101 Ga. 
169, 28 SE 678; Troost v. Davis, 31 
Ind. 34. 

{g] Identification of property.— 
Where a lien might otherwise be im- 
pressed it will not be done except 
upon property specifically identified. 
Ellis v. Southwestern Land Co., 102 
Wis. 409,. 78 NW 583. 

53. See generally Executors and 
Administrators [18 Cyc 640]. 


54. Pratt v. Northam, 19 Fed. Cas. 
No. 11,376, 5 Mason 95 (per Story, 
J.); and eases infra passim. 


55. Borer v. Chapman, 119 U. S. 
587, 7 SCt 342, 30 L. ed. 532; New- 
berry v. Wilkinson, 199 Fed. 673, 118 


CCA 111; Underground Electric R. 
Co. v. Owsley, 176 Fed. 26, 99 CCA 
500; Walker v. Morris, 14 Ga. 323: 


Neu v. Rhodes, 86 Va. 415, 10 SE 
ola. 

“In the Court of Chancery, exe- 
cutors and administrators are con- 
sidered as trustees, and that court 
exercises original jurisdiction over 
them, in favor of creditors, legatees, 
and heirs, in reference to the proper 
execution of their trust.” Kendall 
va UCreignhton,.; 23.5 How. s@Uss.) 90, 
106, 16 L. ed. 419. 

“The whole jurisdiction of Courts 
of Equity in the administration of 
assets is founded on the principle, 
that it is the duty of the Court to 
enforce the execution of trusts, and 
that the executor or administrator 
who has the property in his hands is 
bound to apply that property in the 
payment of debts and legacies, and 
to apply the surplus according to 
the will, or, in case of intestacy, ac- 
cording to the statute of distribu- 
tions. The sole ground on which 
Courts of Equity proceed in cases of 


this kind is the execution of a 
trust.’ Adair v. Shaw, 1-Sch & 
| Lef. 243, 262. 

| 56. Board of Public Works v. Co- 


‘ljumbia College, 17 Wall. (U. S.) 521, 


120 S21 C27] 
particular the necessity in most instances of com- 
pelling a discovery of assets and the rendering of 
an account almost invariably drove legatees, dis- 
tributees, and creditors into equity,°’ so that in the 
course of time in England the chancery court be- 
eame the ordinary tribunal’ for the administration 
of the estates of deceased persons, and in cases of 
any complication it acquired, practically speaking, 
an almost exclusive jurisdiction.®* But jurisdiction 
in equity on this ground does not extend, as a gen- 
eral rule, to proceedings to probate or contest a 
will.5? 

[§ 98] b. Effect of Establishing Probate Courts 
—(1) In General. In this country the general ju- 
risdiction over the estates of deceased persons has 
been given, tou a greater or less extent in the vari- 
ous states, by constitutional or legislative enact- 
ment: (1) In some states to entirely distinct courts, 
created for this express purpose and exercising sub- 
stantiaily no othér jurisdiction ;°° (2) in other states 
to some one court in their judicial system, which, 
however, exercises other powers as well.®t The 
question arises as to the effect of the establishment 
of these probate courts ®? upon the jurisdiction of 
the courts of equity in this country. In general it 
may be said that in all the states having the com- 
plete equity system, the original jurisdiction of 
‘21 L. ed. 687; Underground Electric 
R. Co. v. Owsley, 176 Fed. 26, 99 CCA 
500; Chipman y. ontgomery, 63 N. 
Y. 221 [aff 4 Hun 739]. 

{a] Thus (1) a general legacy, 
whether pecuniary or residuary, could 
not be recovered at all at common 
law. ‘“‘There are certainly decisions 
which establish that in the case of 


an express promise to pay a pecuni- 
ary legacy in consideration of as- 


see Executors 


57. 


36 A 443. 
Eq. 236 


EQUITY 


Suits at law or in equity for recov- 
ery of legacies or distributive shares 
and Administrators 
[18 Cyc 906 et seq]. 381 
U. S.—Pratt v. Northam, 19 F. 
Cas. No. 11,376, 5 Mason 95. 

Ga.—Walker v. Morris, 14 Ga. 323. 

Md.—Schaub v. Griffin, 84 Md. 557, 


N. J.—Frey v. Demarest, 16 N. J. 


chancery must be considered as remaining in full 
force and effect, notwithstanding the jurisdiction 
given to the probate courts, unless the constitutional 
or statutory provisions creating these courts, by 
express, negative, prohibitory language, take away 
the former chancery jurisdiction, or unless by these 
statutes the probate jurisdiction is given in such 
affirmative and exclusive language as to raise the 
necessary implication that it was the intention to 
displace the former corresponding chancery pow- 
ers.°? Bearing this general principle in mind the 
states may be roughly divided into three groups.%* 
States where the equity and probate jurisdiction is 
concurrent ;°° states where the probate jurisdiction 
is exclusive;®® and states where the equity juris- 
diction is ancillary or corrective.’ By reason of 
the establishment of these probate courts and in 
some instances the enlargement of the common-law 
jurisdiction, either by statute or judicial construc- 
tion, full, adequate, and complete relief in matters 
relative to the recovery of legacies, distributive 
shares, debts, and accounting and settlement ®* can 
ordinarily be had in the probate or common-law 
courts, and a resort to equity for these purposes 
is in this country rarely necessary or even possi- 
ble,®® in the absence of special circumstances show- 
ing an independent equity,*® except in the first 
Fla.—Deans v. Wilcoxon, 25 Fla. 

980, 7 S 163. 
lowa.—Waples vy. Marsh, 19 Iowa 


Mich.—Flammer vy. 194 
Mich. 585, 161 NW 846. 

Mo.—Miller v. Woodward, 8 Mo. 
oy ta es v. Palmer, 24 Mo. 


Nebr.—McGlave v. Fitzgerald, 67 


Cullen, 
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sets, an action will lie at law for the 
recovery. thereof. But these cases 
seem not to have been decided upon 
satisfactory principles; and though 
they have not been directly over- 
turned in England, they have been 
doubted and disapproved by judges 
as well as. by elementary writers.” 
Story’: Eq: Jur. §) ‘591: (2) And a 
specific legacy could be recovered 
only when the executor had assented 
thereto. In the ecclesiastical court 
a legatee or next of kin could com- 
pel the executor or administrator to 
deliver an inventory on oath, and 
could disprove or object to the inven- 
tory, and could after assent recover 
his legacy or distributive share, but 
there were no means by which as- 
sent could be compelled. And while 
a creditor could establish his debt at 
law he could not of course compel a 
discovery or the rendering of an ac- 
count. In the ecclesiastical court a 
creditor could compel the executor 
or administrator to deliver an inven- 
tory on oath, but could not dispute 
the truth of the inventory. For a 
more detailed account of the inade- 
quacy of the common law and ec- 
clesiastical remedies see Story Wq. 
Junsice 9) 10s Adams How 1c 4i) C3) 
It must of course be remembered 
that where the claim against the 
estate was purely equitable, as where 
the testator had charged land with 
his debts or legacies, thus creating 
an equitable lien, or had devised 
property in trust for the payment of 
debts or legacies, and the like, a 
court of chancery had an _ original 
and exclusive jurisdiction. See supra 
§§ 92-96. (4) “The jurisdiction of a 
court of equity to enforce the [ad- 
ministration] bond arises from its 
jurisdiction over administrators, its 
disposition to prevent multiplicity 
of suits, and its power to adapt its 
decrees to the substantial justice of 
the case.’ Kendal v. Creighton, 23 
How. (U. S.) 90, 108, 16 L. ed. 419. 


apne C.—Wilkins vy. Finch, 62 N. C. 
oo. 

Va.—Beverly v. Rhodes, 86 Va. 415, 
10 SE 572. 

Eng.—Gibbons y. Dawley, 2 Ch. 
Cas. 198, 22 Reprint 909; Pamplin v. 
Green, 2 Ch. Cas. 95, 22 Reprint 863; 
Howard v. Howard, 1 Vern. 134, 23 
Reprint 368; Matthews v. Newby, 1 
Vern. 133, 23 Reprint 868; Comyns 
Dis. el) sub tAws az 

58. Story Eq. Jur. § 543; New- 
berry v. Wilkinson, 199 Fed. 673, 118 
CCA 111; Zollickoffer v. Seth, 44 Md. 
359; State v. Ueland, 30 Minn. 277, 
15 NW 245; Pierce v. Allen, 12 R. I. 
510, 512; Atty.-Gen. yv. Cornthwaite, 
2 Cox Ch. 44, 30 Reprint 21. And 
generally see Executors and Admin- 
istrators § 1. 

“Mr. Pomeroy says that the juris- 
diction, as administered in Wngland, 
‘includes everything pertaining to 
the settlement of decedents’ estates, 
except the probate of wills and the 
issue of letters testamentary and of 
administration.’ Pomeroy’s Eq. Jur. 
§ Wie) Moulton fyetomith, ii6 st 3 L: 
126, 129, 12 A 891, 27 AmSR 728. 

59. See Wills [40 Cyc 1245 et seq]. 
See also infra § 98 note 75." 

60. See statutory provisions, 

ta] Name of court.—These courts 
have been given various names, such 
as probate courts, orphans’ courts, 
ordinaries or courts of ordinary, sur- 
rogates’ courts, prerogative courts, 
etc. See Courts § 419. 

61. See statutory provisions. And 
see Courts § 422. 

62. The term “probate court” will 
in this article be used to designate 
all courts of either class mentioned 
in the text, while they are exercising 
jurisdiction over the administration 
of estates. 

63. Ala.—Rensford v. Magnus, 150 
Ala. 288, 43 S 853; Gould v. Hayes, 
19 Ala. 438. 

Cal.—Rosenberg v. Frank, 58 Cal. 
387. 


eee 417, 93 NW 692, 2 AnnCas 


N. J.—Frey v. Demarest, 16 N. J. 
Eq. 236; Salter v. Williamson, 2 N. J. 
Eq. 480, 35 AmD 513. 

N. Y.—Matter of Farrell, 125 App. 
Divin702;) 110 NYS 44% 

See also infra § 99. 

Exclusiveness of statutory reme- 
dies see Actions §§ 101-109. 

_ 64 An attempt has been made, 
infra §§ 99-101, to group the states 
according to the view entertained 
in each as to the effect of the es- 
tablishment of the probate courts 
upon the jurisdiction of their chan- 
ecery courts. Owing, however, to the 
scarcity, and in some cases the ab-, 
sence, of decisions in some jurisdic- 
tions, it is difficult to determine With 
entire confidence into what group to 
place some of the states. The mat- 
ter is further complicated by the fact 
that the question often depends upon 
a construction of the statutes con- 
ferring jurisdiction upon these 
courts. Moreover, some of these 
states have been in one group at one 


stage of their judicial history and in. 


another group at another stage. 
tire accuracy therefore 
hoped for. 

65. See infra § 99. 

66. See infra § 100. 

67. See infra § 101. 

68. See Executors and Adminis- 
trators [18 Cye 906, 907, 1115]. 

69. State v. Ueland, 30 Minn. 277, 
15 NW 245; Bernheimer vy. Calhoun, 
44 Miss. 426 (no jurisdiction in 
equity of a suit on a promissory 
note or an vpen account notwith- 
standing the broad language of the 
constitution and statute); Wilkins v. 
Finch, 62 No C, 355. 

70. Newberry v. Wilkinson, 199 
Weds CUS) 1d8y \CCAl titi Staten. 
Ueland, 30 Minn. 277, 15 NW 245. 

[a] Where some purely equitable 
ground for taking jurisdiction exists, 
as for instance where a legacy is 
a charge upon property, chancery 


Hn- 
cannot be 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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group of states, where the jurisdiction is concur- 
rent;‘* and even in those jurisdictions as a prac- 
tical matter resort is ordinarily had to the probate 
or common-law courts,’? although instances of the 
exercise of jurisdiction in equity are quite com- 


mon,7? 
Federal courts. 


is the proper forum in which to en- 
force the lien. Smith v. Jackman, 
115 Mich. 192, 73 NW 228. 

See infra § 99. 

See infra § 99. 

See infra § 99. 

Waterman v. Canal-Louisiana 
BankeiCo.,.215. Us Sis, 30 .SCt 10, 
54 L. ed. 80; Byers v. McAuley, 149 
U. S. 608, 13 SCt 906, 37 L. ed. 867; 
Hastings vy. Douglass, 249 Fed. 378; 
Newberry v. Wilkinson, 199 Fed. 673, 
118 CCA 111; American Baptist Home 
Missions Soc. y. Stewart, 192 Fed. 
976; Underground Electric R. Co. v. 


Owsley, 176 Fed. 26, 99 CCA 500; 
Underground Hlectric R. Co. v. 
Owsley, 169 Fed. 671, 99 CCA 500; 


Thiel Detective Serv. Co. v. McClure, 
130 Fed. 55 [aff 142 Fed. 952, 74 CCA 
122, 4 LRANS 843]; Brendel v. 
Charch, 82 Fed. 262; In re Foley, 76 
Fed. 390; Pulliam y. Pulliam, 10 Fed. 
| 23. See also Executors and Adminis- 
trators [18 Cyc 65]; Federal Courts 
| [11 Cye 844]. 

75. Sutton. -y. English; 246 U. S. 
199, 38 SCt 254, 62 L. ed. 664; O’Cal- 
laghan y. O’Brien, 199 U. S. 89, 25 
SCt 727, 50 L. ed. 101; Ellis v. Davis, 
109) US: 485; 3, SCt 2327, 2% 4a. sed, 
1006; Kieley v. McGlynn, 21 Wall. 
CUm Sa) 503;- 22, 1, edtnd99 . MeDer- 
mott v. Hannon, 203 Fed. 1015; Pul- 
ver v. Leonard, 176 Fed. 586; Under- 
ground Electric R. Co. vy. Owsley, 176 
Bed. 26, 99 CCA 500; Spencer v. Wat- 
kins, 169 Fed. 379, 94 CCA 659 [cer- 
tiorari den 215 U. S. 605, 30 SCt 406, 
54 L. ed. 346]; Copeland v. Bruing, 72 
Fed. 5; Oakley v. Taylor, 64 Fed. 245; 
Cilley v. Patten, 62 Fed. 498; In re 
Cilley, 58 Fed. 977. See also Wills 
[40 Cye 1247, 1251]. 

76. Ellis v. Davis, 109 U. S. 485, 
3 SCt 327,-27.L. ed. 1006;, Pulver v. 
Leonard, 176 Fed. 586; Richardson v. 
Green, 61 Fed. 423, 9 CCA 565; Ever- 
hart v. Everhart, 34 Fed. 82. 

“Where a state law, statutory or 
customary, gives to the citizens of 
the State, in an action or suit inter 
partes, the right to question at law 
the protate of a will or to _assail 
probate in a suit in equity the courts 
of the United States in administer- 
ing the rights of citizens of other 
States or aliens will enforce such 
remedies.” O’Callaghan v. O’Brien, 
199. Ws, S089, 110525 SCt,727,.50;ii..ed. 
4101 [quot McDermott v. Hannon, 203 
Fed. 1015, 1016]. : 

77. See cases supra notes 75, 763 
and infra eae See also Wills [40 
Cye 1245 et seq]. 

“78. Sutton v. English, 246 U.S. 
199, 38 SCt 254, 62 L. ed. 664; Water- 
man vy. Canal-Louisiana Bank, 215 
ie Sv .33, 20) SCt 10,,54>du. red. 80; 
Hayes v. Pratt, 147 U.S. 557, 13 
Sct 503, 37 L. ed. 279; Lawrence v. 
Nelson, 143 U. S. 215, 12 SCt 440, 
36 L. ed. 130; Colton v. Colton, 127 
95030048. SCt 164,32...) ed.138; 
Borer vy. Chapman, 119 U. S. 587, 7 


While federal courts have no 
original jurisdiction in respect to the general ad- 
ministration of decedents’ estates in rem,’* or the 
probate or contest of wills,”® except where the local 
law authorizes an original action to set aside pro- 
bate of a will,7° since such matters do not pertain 
to the general jurisdiction of a court of equity,” 
the equity jurisdiction of the federal courts extends 
to the administration of estates 78 where the requi- 
site diversity of citizenship’ and jurisdictional 

_amount,*° exist, and where such jurisdiction may be 
exercis¢d without interfering with probate or as- 
suming general administration,®! in a plenary suit 
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inter partes.*? 


courts.$* 
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risdiction. 


(2) 


SCt 342, 30 L. ed. 532; Kieley v. Mc- 
Glynn, 21 Wall. (U. S.) 5038, 22 L. ed. 
599; Kendall v. Creighton, 23 How. 
CUSaS2) 90,16 de) ed E419.) Hagan iN. 
Walker, 14 How. (U. S.) 29, 14 L. ed. 
312; Schwarz vy. Harris, 206 Fed. 936; 
Newberry v. Wilkinson, 199 Fed. 673, 
118 CCA 111; American Baptist Home 
Missionary Soc: v. Stewart, 192 Fed. 
976; McClellan vy. Carland, 187 Fed. 
915, 110 CCA 49; Pulver v. Leonard, 
176 Fed. 586; Schurmeier y. Connecti- 
cut, Mut. L. Ins. Co., 137 Fed. 42, 69 
CCA 22; Brendel v. Charch, 82 Fed. 
262; Wood vy. Paine, 66 Fed. 807; 
Toms v. Owen, 52 Fed. 417; Rich v. 
Bray, 37 Fed. 273, 2 LRA 225; Pulliam 
y. Pulliam, 10 Fed. 23. 

[a] “As a part of the ancient and 
original jurisdiction of courts of 
equity, it is vested, by the Constitu- 
tion of the United States and the 
laws of Congress in pursuance 
thereof, in the Federal courts, to be 
administered by the circuit courts in 
controversies arising between citi- 
zens of different states.” 
Chapman, 119 U. S. 587, 600, 7 SCt 
342, 30 L. ed. 532. 

{b] Jurisdiction exercised: (1) 
Suit to recover a legacy, or distribu- 
tive share. Lewis v. Darling, 16 
How. (U..S.). 1, 14.L. ed. 819;, Arm- 
strong v. Lear, 12 Wheat. (U.S.) 169, 
6 L. ed. 589; Philadelphia Baptist 
Assoc. v. Hart, 4 Wheat. (U. S.) 1, 


Borer -v. 


4 L. ed. 499; Brendel v. Charch, 82 
Fed. 262; Domestic, etc., Missionary 
Soc., ete. v. Gaither, 62 Fed. 422; 


Pulliam v. Pulliam, 10 Fed. 23; Pratt 
v. Northam, 19 F. Cas. No. 11,376, 5 
Mason 95 (notwithstanding remedy 
at law on administration bond). See 
also Executors and Administrators 
[18 Cye 906]. (2) Suit for account- 
ing against administratrix, heirs, and 
sureties of plaintiff's guardian to re- 
eover inheritance of which plaintiff 
had. been defrauded. Newberry v. 
Wilkinson, 199 Fed. 673, 118 CCA nts Riles 
(3) Action against administrator to 
recover assets fraudulently with- 
held. Van Bokkelen y. Cook, 28 F. 
Cas. No. 16,831, 5 Sawy. 587. -(4) 
Suit on administration bond. Payne 
v. Hook, 7 Wall. (U. S.) 425, 19 L. 
ed. 260; Kendall v. Creighton, 23 
How. (U. S.) 90, 16 L. ed. 419. (5) 
Bill. by domiciliary executor to re- 
cover proceeds of ancillary adminis- 


tration. .Hayes v. Pratt, 147 U. S. 
557; 138 SCt 508, 37 L. ed. 279. (6) 
A receiver may be appointed. Un- 


derground Electric R. Co. v. Owsley, 
169 Fed, 671 [aff 176 Fed. 26, 99 CCA 


500]. 

7, See Federal Courts [11 Cyc 
866 et seq]. 

80. See Federal Courts [11 Cyc 
878 et seq]. 

81. ee vy. English, 246 U. S. 


199, 88 SCt 254, 62 L. ed. 664; Under- 
ground Leen Bort” v. Owsley, 176 
Fed. 26, 99 : ( 

82. Sutton v. English, 246 U. S. 


_tion 
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To this extent the federal equity 
jurisdiction is concurrent with the probate juris- 
diction of the several states.5* 
cannot be defeated or impaired by state statutes 
providing exclusive methods for settling estates, or 
undertaking to give exclusive jurisdiction to the 
state courts,°** because state statutes can in no 
way affect the equity jurisdiction of the federal 
In the exercise of this jurisdiction the 
federal court will be governed and controlled by 
the statutory rules and regulations of the state.’é 
Concurrent Equity and Probate Ju- 
In many states the statutes relative to 
probate courts have not taken away the former 
equity jurisdiction, which remains and continues 
unimpaired, the jurisdicton of the equity courts and 
the probate courts to the extent that it overlaps 
being concurrent.§? 


general principle of concurrent jurisdiction applies, 


This jurisdiction 


In these states, however the 


199, 38 SCt 254, 62 L. ed. 664; O’Cal- 
laghan y. O’Brien, 199 U. S. 89, 25 
SCt_ 727, 50 L. ed. 101; McDermott 
v. Hannon, 203 Fed. 1015, 1016; Spen- 
cer v. Watkins, 169 Fed. 379, 94 CCA 
659 [certiorari den 215 U. S. 605, 30 
SCt 406, 54 L. ed. 346]; Davis v. 
Davis, 89 Fed. 532. 

“The distinction between suits in- 
ter partes and controversies arising 
in the probate procedure, such as 
actions to annul probate when the 
probate court has statutory power 
to apply the remedy, is absolutely 


clear and definite.” McDermott v. 
Hannon, supra. 

83. Newberry v. Wilkinson, 199 
Meds; 6%3;,, “118s CCA Tie Pratt ive 
Northam, 19 F.,.Cas., No.) 11,376, > 5 
Mason 95. 


Concurrent jurisdiction of state and 
fedeval courts see Federal Courts. 

84. Waterman vy. Canal-Louisiana 
Bank 7.Co.n 215) Ure Sep os, oo Ot aL Os 
54 L. ed. 80; Hayes v.. Pratt, 147 
Uo S7450.1, 3 SCt 1503.08 (lun edemoor 
Lawrence y. Nelson, 1438 U. S. 215, 
12 SCt 44, 36 L. ed. 130; Borer v. 
Chapnian, o119 JUS. 258%,5 Ne Sel usaas 
30 L. ed. 532; Payne v. Hook, 7 Wall. 
(U. S.) 425, 19 L. ed. 260; Kendall 
v. Creighton, 23 How. (U. S.) 90, 16 
L. ed. 419; Newberry v. Wilkinson, 
199 Fed. 673,. 118 CCA 111;.Spencer 
v. Watkins, 169 Fed. 379, 94. CCA 
659 [certiorari den 215 U: S. 605, 30 
SCt 406, 54 L. ed. 346]; Schurmeier 
v. Connecticut Mut. L. Ins. Co., 137 
Fred. 42, 69 CCA 22; Brendel v. 
Charch, 82 Fed. 262; Hershberger v. 
Blewett, 55 Fed. 170; Rich v. Bray, 37 
Fed. 273, 2 LRA 225; Hartman -vy. 
Fishbeck, 18 Fed. 291; Pulliam v. 
Pulliam, 10 Fed. 23. But see Sowles 
v. St. Albans First Nat. Bank, 54 
Fed. 564, 565 (where the court said: 
“The bill seems to be framed upon 
the idea that equitable claims to 
assets of estates are sufficient for 
bringing them into chancery for dis- 
tribution. However this may have 
been in England, and may be in some 
of the states, it is not so in Ver- 
mont. The jurisdiction of the pro- 
bate courts in the settlement of es- 
tates in tkat state is exclusive. 
Adams y. Adams, 22 Vt. 50. And, 
although the statutes of the states 
cannot restrict the equity jurisdic- 
of the courts of the United 
States, the rights of parties, as they 
are given or restricted by the exclu- 
sive jurisdiction of the probate 
courts of the states, are fully recog- 
nized in those courts. Tate v. Nor- 


ton,. .94.5U.)S. 746, (24 DL, eds-2227%). 
85. See supra § 17. 
86. Schwarz y. Harris, 206 Fed. 


936; Newberry v. Wilkinson, 199 Fed. 
673, 118 CCA 111; Schurmeier v. Con- 
necticut Mut. L. Ins. Co., 137 Fed. 42, 
69 CCA 22. 
State laws as rules of decision in 
federal courts see Federal Courts. 
87. See cases infra this note. 
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namely, that when the jurisdiction 


[a] Alabama.—(1) The jurisdic- 
tion of the chancery court in the ad- 
ministration of estates is original. 


Hurt “v.. Hurt; 1o7. Ala. 126.0 °47 oS 
260; Rensford v. Magnus, 150 Ala. 
288 43 -S 853: Ex) p. Lunsford, 117 
Ala. 221,523 -S) 528>\ “Ligon vy. Ligon, 


105 Ala. 460, 17 S 89; Hill v. Arm- 
istead, 56 Ala, 118; McNeill v. Mc- 
Neill, 36 Ala. 109, 76 AmD _ 320; 
Pharis v. Leachman, 20 Ala. 662; De- 
ment v. Boggess, 13 Ala, 140. (2) 
This origina! jurisdiction is not taken 
away or in anywise affected by stat- 
utes giving jurisdiction to probate 
courts. Rensford v. Magnus, 150 
Ala. 288, 43 S 8538; Greenhood v. 
Greenhood, 143 Ala. 440, 39 S 299; 
Bx p. Lunsford, 117 Ala. 221, 23 8S 
528; Handley v. Heflin, 84 Ala. 600, 
4 § 725; Pharis v. Leachman, 20 Ala. 
662; Pearson v. Darrington, 18 Ala. 
348 (recovery of legacy); Dement v. 
Boggess, 13 Ala. 140; Blakey  v. 
Blakey, 9 Ala. 391; Gayle v. Single- 
ton, 1 Stew. 566. (3) Before the 
probate court has taken steps for 
final settlement, any person entitled 
to share in the distribution of an es- 
tate has the right to have the estate 
administered in a court of equity 
without assigning any special equity 
for transferring the estate to such 
court. Newell v. Bradford, 187 Ala. 
251, 65 S 800; Seay v. Graves, 178 
Ala. 131, 59 S 469; Hardwick v. Hard- 
wick, 164 Ala. 390, 51 S 389; Dickens 
v. Dickens, 154 Ala. 440, 45 S 630; 
Bresler v. Bloom, 147 Ala. 504, 41 S 
1010; Greenhood v. Greenhood, 143 
Ala. 440, 39 S 299; Nobie v. Tate, 119 
Ala. 399, 24 S 438; Bromberg v. 
Bates, 112 Ala. 363, 20 S 786; Baker 
v. Mitchell, 109 Ala. 490, 20 S 40; 
Ligon v. Ligon, 105 Ala. 460, 17 S 
89; Bromberg v. Bates, 98 Ala. 621, 
13 S 557; Stein v. Gordon, (Ala.) 10 
S 631; Eatman v. Eatman, 82 Ala. 
223, 2S 729; Bragg, v. Beers, 71 Ala. 
151; Moore ‘v. Randolph, 70 Ala. 
575; Alexander v. Alexander, 70 Ala. 
212; Glenn v. Billingslea, 64 Ala. 345; 
Hooper v. Smith, 57 Ala. 557; Hill v. 
Armistead, 56 Ala. 118; James v. 
Faulk, 54 Ala, 184; Waldron v. Sim- 
mons, 28 Ala, 629; Horton v. Moseley, 
17 Ala. 794. (4) It is immaterial 
that he joins himself in a represen- 
tative .capacity, as administrator 
with the will annexed, in the appli- 
cation for such removal. Seay v. 
Graves, 178 Ala. 131, 59 S 469. (5) 
After that time the concurrent juris- 
diction of chancery is excluded un- 
less some relief is required which 
the probate court for want of equita- 
ble jurisdiction cannot grant. Kim- 
ball v. Cunningham Hardware Co., 
197 Ala. 631, 73 S- 323; Pollock v. 
Haigler, 195 Ala. 522, 70 S 258; Dolan 
v. Dolan, 91 Ala. 152, 8 S 491; Hardin 
v. Pulley, 79 Ala. 381; Shackelford 
v. .Bankhead, 72 Ala. 476; Newsom 
v. Thornton, 66 Ala. 311; Whorton vy. 
Moragne, 59 Ala. 641; Hill v. Arm- 
istead, 56 Ala. 118; Marsh v, Rich- 
ardson, 49 Ala. 430; Pharis v. Leach- 
man, 20 Ala. 662. (6) On the other 
hand the executor or administrator 
jis generally required to resort to 
the probate court in the first in- 
stance, and when he undertakes to 


transfer the administration into 
chancery, he must assign a good 
equitable ground for asking that 
court to take jurisdiction of it 


Swope v. Swope, 178 Ala. 172, 59 S 
661; Kirkbride v. Kelly, 167 Ala. 570, 
52 S 660; Stovall v. Clay, 108 Ala. 
105, 20 S 387; Harland v. Person, 93 
Ala. 273, 9 S 379; Newsom v. Thorn- 
ton, 66 Ala. 311; Moore v. Winston, 
66 Ala. 296: Glenn v. Billingslea, 64 

la. 345; Hill v. Armistead, 56 Ala. 
118; Bush v. Cunningham, 37 Ala. 
68; Park v. Park, 36 Ala. 132; Mc- 
Neill v. McNeill, 36 Ala. 109, 76 AmD 
320; Sellers v. Sellers, 35 Ala. 235; 
Moore v. Lesueur, 33 Ala. 237; Stew- 
art v. Stewart, 31 Ala. 207; Pearson 
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of one court at- | taches in a proper case the jurisdiction of the other 


v. Darrington, 21 Ala. 169; Horton 
v. Moseley, 17 Ala. 794; Wilson v. 


Crook, 17 Ala. 59; King v. Smith, 15 
Ala. 264; Hunley vy. Hunley, 15 Ala. 
91; Scott v. Abercrombie, 14 Ala. 
270; Dement yv. Boggess, 13 Ala. 140; 
Blakey v. Blakey, 9 Ala. 391; Leavens 
vi Butler, SP Port vree0se te Or tis) ov. 
Creigh, 4 Port. 332; Dobbs v. Cock- 
erham, 2 Port. 328; Cherry v. Bel- 
cher, 5 Stew. & P. 133. (7) Such spe- 
cial equity may be said to exist when 
the affairs of the estate are so 
greatly involved that the personal 
representative cannot administer it 
without injustice to himself or in- 
jury to the estate, except under the 
direction of a court of equity. 
Stovall v. Clay, 108 Ala, 105, 20 S 
387; Harland v. Person, 93.Ala. 273, 
9 S 379; Cary v. Simmons,: 87 Ala. 
524, 6 S 416. (8) The fact that the 
administrator joins one of the heirs 
with him does not give to the ad- 
ministrator any special equitable 
ground for removing the administra- 
tion into the chancery court. Kirk- 
bride v. Kelly, 167 Ala. 570, 52 S 660. 
(9) When an estate has been declared 
insolvent, the settlement must pro- 
ceed and be concluded in the pro- 
bate court, unless some question of 
exclusive equitable jurisdiction arises 


which that court, by reason of its 
limited, powers, cannot adjudicate. 
Corr v. Shackelford, 68 Ala. 241; 


Clark vy. Eubank, 65 Ala. 245; Clay v. 
Gurley, 62 Ala. 14; Hill v. Arm- 
istead, 56 Ala. 118. (10) When, by 
reason of its limited powers, the 
probate court is unable to do com- 
plete justice in the settlement of 
administrations, the personal rep- 
resentative, or any other party in 
interest may, at any stage of the 
proceedings before final decree, in- 
voke the larger powers of the chan- 
cery court, and have the settlement 
removed to, and made in, that court. 
Swope v. Swope, 178 Ala. 172, 59 S$ 
661; Ligon v, Ligon, 105 Ala. 460, 17 
S 89; Norton v. Norton, $4 Ala. 481, 
10 S 436; Hemphill v. Moody, 64 Ala. 
468; Gamble v. Jordan, 54 Ala. 432. 
(11) But equity will not take juris- 
diction after the probate court has 
entered a final decree. Carpenter v. 
Carpenter,’ (Ala.) | 75-—-S 472. ' (12) 
What will constitute sufficient 
grounds for interference by a court 
of equity is a question determinable 
by “that vcourto.) Hurt v. Hurt, {157 
Ala. 126, 47 S 260. (13) When trusts 
are to be executed, which the probate 
court cannot enforce, a court of 
chancery may take cognizance of the 
settlement of an executor’s or ad- 
ministrator’s administration, after it 
has been commenced in the probate 
court. Peters v. Rhodes, 157 Ala. 25, 
47 S 188; Hurt v. Hurt, supra; Gould 
v. Hayes, 19 Ala. 438; Pearson vy. 
Darrington, 18 Ala. 348. (14) When 
a discovery and an accounting is 
necessary to a proper adjustment 
and settlement of the estate, there is 
sufficient reason for the interference 
of a court of equity. Hurt v. Hurt, 
supra, (15) But an involved and 
complicated condition of the affairs 
of the estate, when caused by the 
neglect and breach of duty of the 
executor or administrator himself, is 
not a sufficient reason to support 
such a bill. Hemphill vy. Moody, 64 
Ala. 468; Weakley v. Gurley, 60 Ala. 
Boos (16) The probate court has 
jurisdiction to determine whether the 
widow is entitled to dower. Dolan 
Ve Dolan; 91 Alay 152.58" S490" C17), 
A widow cannot have her allowance 
made her in equity without a suffi- 
cient excuse for her failure to claim 
it in the probate court. Arnett v. 
Arnett, 33 Ala. 273. (18) The pro- 
bate court is without jurisdiction to 
render a decree against the surety 
of a deceased administrator, and 
therefore an administrator de bonis 
non may resort to equity in the first 


instance to compel the deceased ad- 
ministrator’s personal representa- 
tives and the sureties on his official 
bond to make a final settlement of 
his accounts. Wocds v. Legg, 91 
Ala, 511, 8 S, 342... (19): The same 
rules apply with respect to matters 
of guardianship. Hailey v. Boyd, 64 
Ala. 399; Lee v. Lee, 55 Ala. 590; 
Campbell y. Conner, 42 Ala. 131. 
(20) When the same person is the 
administrator of the estates of two 
deceased persons, and one estate is 
indebted to the other, the chancery 
court alone has jurisdiction of their 
settlement. Martin y. Atkinson, 108 
Ala. F3t4." 18°" S 28835") Buchanan cave 
Thomason, 70 Ala. 401; Alexander v. 
Alexander, 70 Ala. 212; Tankersly v- 
Pettis, 61 Ala. 354; Griffin v. Pringle, 
56 Ala. 486; Hayes v. Cockrell, 41 
Ala. 75. (21) And when an adminis— 
trator is also the guardian of the 
distributees of the estate the pro- 
bate court has no _ jurisdiction. 
Cleere v. Cleere, 82 Ala. 581, 3 S 107, 
60 AmR 750; Vaughan v. Suggs, 82. 
Ala. 357, 2 S 32; Tankersly v. Pettis, 
61 Ala. 354; Bruce y. Strickland, 47 
Ala, 192. (22) But the mere fact 
that the same person is administra- 
tor of two estates does not operate 
to make the interests of the two an- 
tagonistic so as to deprive the pro- 
bate court of jurisdiction. HEatman 
v. Eatman, 82 Ala. 223, 2 S 729. (23) 
The administration and settlement 
of a decedent’s estate is a single 
continuous proceeding, and when re- 
moved into equity for any purpose 
that court will ordinarily retain 
jurisdiction and proceed to a final 
and complete settlement of all mat- 
ters involved. Kimball v. Cunning- 
ham Hardware Co., 197 Ala. 631, 73 
S).323% Hurt: v.lurt, 167s Ala. oi268 
47 S 260; Tygh v. Dolan, 95 Ala. 
269, 10 S 837; Key v. Jones, 52 Ala. 
238; Cowles v. Pollard, 51 Ala. 445; 
Stewart v. Stewart, 31 Ala. 207; Wil- 
son v. Crook, 17 Ala. 59; Hunley v. 
Hunley, 15 Ala. 91; Hall v. Wilson, 
14 Ala. 295; Taliaferro v. Brown, 11 
Ala. 702; Blakey v. Blakey, 9 Ala. 
391. (24) The substantive law regu- 
lating the conduct and settlement of 
administrations in the probate court 
will be applied in equity. Hurt v. 
Hurt, 157 Ala. 126, 47 S 260; Ex p. 
Lunsford, 117 Ala. 221, 23 S 528, 
(25) Equity takes jurisdiction of the 
administration in the plight and con- 
dition in which it was in the court 
of probate, and will exercise what- 
ever of statutory jurisdiction or au- 
thority that court could have exer- 
cised in drawing the administration 
to a final settlement. Ex p. Luns- 
ford, Supra. 2 

{b] Florida.—(1) Under the con- 
stitution of 1868 which gave circuit 
courts “original jurisdiction in all 
cases in equity,” and “appellate juris- 
diction of matters pertaining to the 
probate jurisdiction and the estates 
and interests of minors in the county 
courts,” a court of equity had con- 
current jurisdiction with the probate 
court over the administration of the 
assets of deceased persons. Opitz v. 
Morgan, 68 Fla. 469, 67 S 67; Deans 
v. Wilcoxon, 25 Fla. 980, 7 S 1633 
Sanderson y. Sanderson, 17 Fla. 820: 
Ritch v. Bellamy, 14 Fla. 537. (2) 
The same is true of these courts un- 
der the present constitution. Opitz 
v. Morgan, supra; Deans y. Wilcoxon, 
25 Fla. 980, 7:S 163. 

[c] Iowa.—(1) The statute con- 
ferring jurisdiction on the probate 
court in respect to claims against es- 
tates does not defeat nor oust the 
general equity jurisdiction of the dis- 
trict court. Harlan vy. Stevenson, 30 
Iowa 371; Waples v. Marsh, 19 Iowa 
381. (2) Ordinary claims against an 
estate should be filed originally in 
the probate court, and cannot be pro- 
ceeded with originally in the district 
court without the approbation of the 
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probate court. Duffy v. Duffy, 114 
Iowa 581, 87 NW 500; Waples_ v. 
Marsh, supra. (3) While the admin- 
istration is proceeding regularly in 
the probate court the chancery court 
will not ordinarily interfere to re- 
view and correct the acts of an ad- 
ministrator. Hutton y. Laws, 55 
Iowa 710, 8 NW 642. (4) The pro- 
bate courts, however, are not vested 
with general chancery powers, and 
where the relief sought -is purely 
equitable in character, such as the 
enforcement of a lien, the action 
should be in equity, there being no 
method of obtaining relief in probate 
proceedings. Goodnow y. Wells, 67 
Towa 654, 25 NW 864; Perry v. Drury, 


56 Iowa 60, 8-NW 745; Waples v. 
Marsh, 19 Iowa 381. 
{d] Kansas.—(1) In this state 


probate courts are given complete 
jurisdiction of all matters connected 
with the settlement of the estates 
of deceased persons, and specific au- 
thority is conferred upon them to 
settle the accounts of administrators, 
and to order the distribution of es- 
tates. Gen. St. (1889) pars 2116, 
2952; Keith v. Guthrie, 59 Kan. 200, 
52 P 4385; Proctor vy. Dicklow, 57 
Kan. 119, 45 P 86. (2) The district 
court has jurisdiction of some mat- 
ters relating to the estates of de- 
ceased persons, but it is an equitable 
jurisdiction, not to be _ exercised 
where the plaintiff has a plain and 
adequate remedy by an ordinary pro- 
ceeding in the probate court. Proc- 
tor v. Dicklow, supra; Shoemaker v. 
Brown, 10 Kan. 383. (3) ‘‘When cer- 
tain facts exist, growing out of the 
liabilities of a deceased person, or it 
may be arising out of the settlement 
of the estate of a deceased person, 
wherein the probate court, by reason 
ef its limited jurisdiction .and re- 
stricted authority, cannot protect and 
enforce the rights of all persons in- 
volved in the controversy, the equi- 
table power of the district court may 
pe invoked in their behalf.’ In re 
Hyde, 47 Kan. 277, 281, 27 P 1001. 
fe] Kentucky.—(1) The county 
and circuit courts have concurrent 
jurisdiction over the settlement of 
decedents’ estates. Saunders Vv. 
Saunders, 2 Litt. 314; Moore vy. Wal- 
ler, 1 A. K. Marsh. 488. (2) The 
jurisdiction of the circuit court in 
equity is not limited to cases in 
which some such ground as insol- 
vency exists. Holland v. Lowe, 101 
Ky. 98, 39 SW 834, 41 SW 9, 19 KyL 
97. (3) An accounting had in the 
probate court formerly could be at- 
tacked in equity on the ground of 
fraud, or where a discovery of assets 
was sought. Speed v. Nelson, 8 B. 
Mon. 499. (4) Since the act of May 
5, 1880, allowing appeals from the 
probate court to the circuit court 
where the settlement of an executor 
or administrator is contested in the 
county court which tries the excep- 
tions on their merits, the remedy of 
the aggrieved party is by appeal. 
Caplinger v. Pritchard, 136 Ky. 349, 
124 SW 352; Bell v. Henshaw, 91 Ky. 
430, 15 SW 3, 12 KyL 674. (5) But 
where there is no trial and the excep- 
tions are dismissed without a hear- 
ing, an action may be instituted in 
equity in the circuit court to sur- 
charge the settlement and force an 
accounting. Caplinger v. Pritchard, 
supra; Turley v. Barnes, 103 Ky. Pe 
44 SW 446, 19 KyL 1808. ; , 
{[f] Michigan.—(1) In this state 
the probate courts formerly had ex- 
elusive jurisdiction over the settle- 
ment of estates of deceased persons, 
except where their remedies were in- 
adequate or the interposition of 
equity was necessary for some 
auxiliary purpose. Powell v. Pen- 
nock, 181 Mich, 588, 148 NW 430; 
Brooks v. Hargrave, 179 Mich. 136, 
146 NW 325; Graham v. Graham, 171 
Mich. 307, 137 NW 153; In re Mc- 
Namara, 167 Mich. 406, 132 NW 1078; 
Davis v. McCamman, 165 Mich. 287, 
130 NW 691; Rodgers v. Schram, 161 
Mich. 278, 126 NW 423; Nolan v. 


EQUITY 


Garrison, 156 Mich. 397, 120 NW 
977; Holbrook v. Campau, 22 Mich. 
288; Peo. v. Wayne County Cir. Ct., 
11 Mich. 398, 883 AmD 754; Wales 
v. Newbould, 9 Mich. 45; Holbrook 
v. Campau, 1 Mich, N. P. 304. (2) 
But by an amendment to the sStat- 
ute conferring jurisdiction upon the 
judge of probate, taking effect July 
18, 1871, a proviso was added “that 
the jurisdiction hereby conferred 
shall not be construed to deprive the 
circuit court in chancery, in the 
proper county, of concurrent juris- 
diction, as originally exercised over 
the same matters.” Howell St. 
§ 6760; Comp. L. (1897) § 651. See 
Tudhope v. Potts, 91 Mich. 490, 493, 
51 NW 1110. (3) Notwithstanding 
this amendment, a demurrer was 
subsequently sustained to a bill by 
one claiming as a distributee of per- 
sonalty, and not as heir, alleging 
fraud in the appointmetnt of a guar- 
dian and administrator for the de- 
cedent, and asking the appointment 
of a receiver. Kellogg v. Aldrich, 39 
Mich. 576. (4) A similar proviso in 
Pub. Acts (1905) No. 271 amending 
Comp. L. (1897) § 651, has been con- 
strued not to confer upon the court 
of chancery the powers originally 
exercised by that court, but merely 
to remove any doubt as to the power 
of- the court to exercise its general 
inherent equity powers where the 
remedies in the probate court were 
inadequate, and the expression, 
“originally exercised over the same 
matters,’ should be construed as re- 
ferring to the exercise of the in- 
herent equitable powers of the court 
as theretofore exercised in Michigan. 
Nolan v, Garrison, 156 Mich. 397, 120 
NW 977. (5) The chancery court 
will not interfere when the juris- 
diction of the probate court has al- 
ready properly attached. Colvin y. 
Jones, 194 Mich. 670, 161 NW _ 847; 
Shelden v. Walbridge, 44 Mich. 251, 6 
NW 681. (6) Nor can the circuit 
court in chancery require the probate 
court of another county to compel 
one administering an estate in such 
probate court to give a new or move 
ample bond. Eames y. Manley, 121 
Mich. 300, 80 NW 15. (7) Under Pub. 
Actsiz (1915) No..-314 ce) -51', -.60,.,the 
probate court has jurisdiction of es- 
tates of decedents, and has concur- 
rent jurisdiction with the chancery 
court to enforce a contract made by 
deceased persons. Flammer y. Cul- 
len, 194 Mich. 585, 161 NW 846. (8) 
But it has sole jurisdiction to de- 
termine the amount of the claims 
against an_ estate. Gustin v. Mc- 
Kay, 196 Mich. 131, 162 NW _ 996; 
Flammer v. Cullen, supra. (9) An 
exception to this rule has been made 
where the amount of the claim Is not 
contested, and where all the parties 
to be affected are before the court. 
In such a case equity has jurisdic- 
tion. Yalomstein vy. Yalomstein, 190 
Mich. 615, 157 NW 372; Clay v. Lay- 
ton, 134 Mich. 317, 96 NW 458. 
[g] Mississippi.—(1) There have 
been two entirely distinct and dif- 
ferent systems prevailing in that 
state, one founded upon the provi- 
sions of the constitution of 1832, and 
the other upon the provisions of the 
constitution of 1869, retained in the 
constitution of 1890. Under Const. 
(1832) art 4 § 18, providing for the 
establishment in each county of a 
court of probate with jurisdiction 
in all matters testamentary and of 
administration, the court of probate 
had exclusive jurisdiction over such 
matters. Capers v. McCaa, 41 Miss. 
479; Neal v. Maxwell, 40 Miss. 726; 
Dease v. Cooper, 40 Miss. 114; Hart 
vy. Hart, 39 Miss. 221, 77 AmD 668; 
Foute v. McDonald, 27 Miss._ 610; 
Steen v. Steen, 25 Miss. 513; Jones 
vy. Irvine, 23 Miss. 361; Ragland v. 
Green, 22 Miss. 194; Green vy. Creigh- 
ton, 18 Miss. 159, 48 AmD 7 rae 
Gaines v. Smiley, 15 Miss. 53, 45 
AmD 295; Blanton v. King, 1 Miss. 
856. (2) But where the powers of 
the probate court were inadequate 
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to do full and ample justice between 
the parties resort could be had to 
chancery. Anderson v. Duke, 28 
Miss. 87; Farve v. Graves, 12 Miss. 
707; McRea v. Walker, 5 Miss. 455. 
(3) Under Const. (1869) art 6 § 16, 
the chancery court is clothed with 
the fullest jurisdiction to determine 
all matters relating to the adminis- 
tration of estates. Owens y. Wad- 
dell, 87 Miss. 310, 39 § 459; Buie vy. 
Pollock, 55 Miss. 309. (4) The act 
of May. 4, 1870, § 24, did not enable 
a creditor who had simply a legal 
demand against an estate to recover 
upon it by bill in chancery. SBern- 
heimer v. Calhoun, 44 Miss, 426. (5) 
Code (1892) § 504 (formerly Code 
[1871] § 976) restored chancery ju- 
risdiction to its original dimensions. 
Buie y. Pollock, 55 Miss. 309, (6) 
This statute enables a judgment 
creditor of an estate to sue in equity. 
Clopton v. Haughton, 57 Miss. 787: 
Whitfield v. Evans, 56 Miss. 488: Bpie 
v. Pollock, 55 Miss. 309. (7) Ex 
contractu creditors even without 
judgments may also sue in equity. 
Brasfield_y. French, 59 Miss. 632; 
Hunt v. Potter, 58 Miss. 96. (8) The 
statute applies in favor of distribu- 
pores Suen SEICE formal settlement 
J e€ administrator. B i 
eeter 54 Miss. 649, Higgs 
a New Jersey.—(1) The court 
of chancery has mt fits ht jurisdic- 
tion with the orphans’ court in all 
matters pertaining to the adminis- 
tration and settlement of estates of 
decedents. Vaiden y. Edson, 85 N, J. 
Eq. 184, 95 A 980; McCartie v. Mur- 
phy, 83 N. J. Eq. 195, 93 A 727; Van 
Dyke v. Van Dyke, 72 N. J. Eq. 300 
65 A 215; Freehold First Nat. Bank 
v. Thompson, 61 N. J. Eq. 188, 48 A 
333; Field v. Field, 61 N. J. Eq. 154, 
47 A 275; Bird v. Hawkins, 58 N. J. 
Eq. 229, 42 A 588: Rutherford v. 
Alyea, 54 N. J: Eq. 411, 34 A 1078: 
Houston y. Levy, 44 N, J. Eq. 6, 13 
A 671; Suydam y. Bastedo, 40 N. J. 
Eq. 433, 2 A 808; Coddington vy. 
Bispham, 36 N. J.-Eq. 574; Search vy. 
Search, 27 N. J. Eq. 137; Frey v. De- 
marest, 16 N. J. Eg. 236; Van Mater 
v. Sickler, 9 N. J. Eq. 483; King v. 


. ed. 279 (holding that New Jer- 
sey statutes “conferring jurisdiction 
upon the orphans’ court do not even 
affect the jurisdiction of the court 
of chancery of New Jersey over the 
settlement of estates’). (2) The 
jurisdiction of equity over the ac- 
counts of executors and administra- 
tors, and to enforce the claims of 
creditors, legatees, and next of kin, 
is well settled, and has been fre- 
quently exercised. Outwater v. Ben- 
son, 81 N. J. Eq. 154, 85 A 206; Van 
Dyke v. Van Dyke, 72 N. J. Eq. 300, 
65 A 215; Matthews yv. Hoagland, 48 
N. J. Eq. 455, 21 A 1054; Houston v. 
Levy, 44 N. J..Eq. 6, 13 A 671: Suy- 
dam v. Bastedo, 40 N. J. Eq. 433, 2 


A 808; Coddington y. Bispham, 36 
N. J. Eq. 574; Dorsheimer v. Ror- 
back, 23) Nu de Bas 46) faft25) Nees. 


Eq. 516]; Frey v. Demarest, 16 N. J. 
Eq. 236. (3) So, also, is the juris- 
diction of the court to entertain a 
suit by an administrator against a 
coadministrator and to decide ques- 
tions as to the fact of indebtedness. 
Matthews y. Hoagland, supra; Petty 


Vine VOUnS 43 NG J. oO. (604s pelo eA. 
392; Ransom y. Geer, 30 N. J. Ea. 
249. (4) But where there are no 


special reasons for going into equity 
the orphans’ court is the proper 
tribunal, and should be selected by 
all parties for settling the accounts 
of executors and administrators. 
Outwater v. Benson, 81 N. J. Eda. 
154, 85 A 206; Smith v. McDonald, 
69 N. J.-Hqg. 765, 61 A 453 [aff 71 
N. J. Eq. 261, 65 A 840]; Hoagland 
v. Cooper, 65 N. J. Eq. 407, 56 A 705; 
Baxter v. Baxter, 43 N. J. Ea. 82, 
10 A 814 [aff 44 N. J. Eq. 298 mem, 
18 A 80 mem]; Search vy. Search, 27 
N. J. Eq. 137; Frey v. Demarest, 
16 N. J. Eq. 236; Clarke v. John- 
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court is to that extent. excluded and will not be ex- 
Moreover, it 1s necessary to bear in | sessing jurisdiction and exercising it.®® 


ercised.8® 


ston, 10 N. J. Eq. 287; Salter v. Wil- 
liamson, 2 N.' J. Eq. 480, 35 AmD 
513. (5) The general] rule is that if 
equity first takes jurisdiction it will 
maintain it to the exclusion of the 
regular probate courts. Gillen v. 
Hadley, 72 N. J. Eq. 505, 66 A 1087; 
Culver v. Pierson, 15 A 269. (6) But 
when the concurrent jurisdiction of 
the probate court has first attached, 
and some progress has been made in 
the settlement of the estate, the 
chancery court will not ordinarily in- 
terfere with the administration of 
the estate, unless some good reason 
for its interposition is shown. Mc- 
Cartie v. Murphy, 83 N. J. Eq. 195, 
93 A 727; Outwater v. Benson, 81 
N. Je’ Eq. 154, 85 A 206; Filley v. 
Wane Dyke. ib) INa de Dds 501) 720 A 
943 [rev 74 N. J. Eq. 219, 69 A 200]; 
Gillen v. Hadley, 72 N. J. Eq. 505, 
66 A 1087; Van Dyke v. Van Dyke, 
72 N. J. Eq. 300, 65 A 215; Wyckoff 
v. O’Niel, 71 N. J. Eq. 681, 638 A 982; 
Freehold First Nat. Bank vy. Thomp- 
son, 61 N. J. Eq. 188, 48 A 333; Bird 
v. Hawkins, 58 N. J. Eq. 229, 42 A 
588; Rutherford v. Alvea, 54 N. J. 
Eq. 411, 34 A 1078; Bechtold v. Read, 
49° N. Jc Eq. 111,°°22° A 1085;- Titus 
v. Hoagland, 39 N. J. Eq. 294; Decker 
v. Decker, 27 N. J. Eq. 239; Search 
Vauseareh, 27 (Nid. Bas-1373 Mrey -y. 
Demarest, 16 N. J. 2386; Clarke v. 
Johnston, 10 N. J. Eq.. 287; Van 
Mater v. Sickler, 9 N. J. Ha. 483; 
Salter v. Williamson, 2 N. J. Eq. 480, 
35 AmD 5138. (7) The chancellor 
must exercise his discretion, and 
judge as to the propriety of the court 
of chancery’s interposing. Vaiden v. 
Edson, 85 N. J. Eq. 184, 95 A 980; 
Van Dyke v. Van Dyke, 72 N. J. Eq. 
300, 65 A 215; Van Mater v. Sickler, 
supra. (8) Partial -accounts of ex- 
ecutors exhibited and allowed by the 
orphans’ court will not prevent a 
person interested in the estate from 
bringing the executors into equity 
for a final settlement. Merselis v. 
Merselis, 7 N. J. Eq. 557. (9) For 
special and sufficient reasons a court 
of equity will arrest a proceeding in 
the prerogative court or the orphans’ 
court in a given case, and assume 
exclusive jurisdiction. Vaiden v. Ed- 
son, supra; Nelson v. Errickson, 81 
N, J. Eq. 226, 87 A 116; Shearman 
v. Cameron, 76 N. J. Eq. 426, 74 A 
979 [rev on other grounds 78 N. J. 
Bq. 532, 80 A 545]; Filley v. Van 
Dyke, 75 N. J. Eq. 571, 72 A 943 [rev 
T4-N.. J. Eq. 219, 69 A 200]; Gillen 
v. Hadley, 72 N. J. Eq. 505, 66 A 
1087; Mulford v. Mulford, (Ch.) 53 
A 79; Field v. Field, 61 N. J. Ea. 
154, 47 A 275; Bird v. Hawkins, 58 
N. J. Eq. 229, 42 A 688; Clarke v. 
Johnston, 10 N. J. Eq. 287; King v. 
Berry, 3 N. J. Eq. 44. (10) A charge 
of fraud and mismanagement may be 
sufficient to justify the interposition 
of a court of equity. Nelson v. 
Errickson, 81 N. J. Eq. 226, 87 A 116. 
(11) In fact fraud and mistake in 
the procurement of a settlement have 
been held to be the only grounds 
upon which equity will ordinarily 
look behind the settlement of an ac- 
count in the orphans’ court, and de- 
fects and errors in the account 
should be remedied in that court. 
Vineland Historical, ete., Soc. v. Lan- 
dis, (N. J. Ch.) 66 A 946; Van Dyke 
v. Van Dyke, 72 N. J. Eq. 300, 65 A 
215. (12) The court of chancery has 
no jurisdiction to order an executor 
to sell land to pay debts, although 
all the lands have been devised, the 
Orphans’ Court Act having provided 
a remedy in that court, both in case 
of testacy and intestacy. Revision p 
767 § 73 et seq; Chamberlain v. 
Chamberlain, (N. J. Ch.) 20 A 1085. 
(13) “It is abundantly and well set- 
tled that a creditor, with an estab- 
lished claim against an estate, may 
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come into a court of chancery, 
against an executor, for discovery 
and distribution of assets; and that 
he may have a bill against heirs and 
devisees to subject real estate de- 
scended, there being a deficiency of 
personal assets, to the payment of 
the decedent’s debts.” Houston v. 
Levy, 44 N. J. Hg. 6, 8, 13 A 671. 

{i] North Carolina.—(1) Prior to 
the adoption of the constitution of 
1868, the jurisdiction of courts of 
equity to entertain administration 
suits was uniformly recognized and 
frequently exercised, notwithstand- 
ing jurisdiction was given to the 
county courts. Settle v. Settle, 141 
N. C; 553, 54 SE 445; Fisher v. South- 
erny Le (&) De Co. 13 8N. 165790: 250 Sh) 
592; Barnawell v. Threadgill, 40 N. C. 
86. (2) By the constitution of 1868 
exclusive jurisdiction in regard to 
the settlement of estates was con- 
ferred upon courts of probate and 
the procedure prescribed styled a 
Special proceeding. Settle v. Settle, 
supra; Baker v. Carter, 127 N. C. 92, 
37 SE 81; Stancill v. Gay, 92 N. C. 
455; Hendrick vy. Mayfield, 74 N. C: 
626; Hutchinson v. Roberts, 67 N. C. 
223; Heilig v. Foard, 64 N. C. 710; 
Hunt v. Sneed, 64° N. C. 176. (3) IL. 
(1876-1877) p 447 c 241 § 6, finally 
conferred upon the probate and su- 
perior courts concurrent jurisdiction 
in suits for the settlement of es- 
tates, the superior courts possessing 
the same equitable powers and juris- 
diction formerly exercised by the 
courts of equity. Settle v. Settle, 
141 N. C. 558, 54 SE 445; Fisher v. 
Southern’ Lo &)"f. Gol t38 Ni GC. 90; 
50 SE 592; Pegram v. Armstrong, 82 
N. C. 326; Haywood v. Haywood, 79 
N. C. 42; Cain v. Nicholson, 77 N. CG: 
411. (4) For the purpose of complete 
justice it may become necessary to 
conduct the whole administration 
and distribution of assets under the 
superintendence of the court of chan- 
cery when it has once interfered to 
grant relief in such cases. Settle 
v. Settle, 141 (N.-C. 558, 54 S445; 
cease VaCarcery 12:7 Ne Gov92 0) 3 TSR 

{[j] Bhode Island.—(1) “Before 
the Supreme Court had equity pow- 
ers, the jurisdiction of the Court of 
Probate was indeed exclusive, be- 
cause there was no other court which 
had any power over matters of this 
kind. But since full equity jurisdic- 
tion was conferred upon this court, 
it has power, when a proper bill is 
filed, and it has the fund or the 
parties before it, to proceed to a 
final settlement and distribution, if 
the nature of the case renders it 
proper.” Daboll y. Field, 9 R. I. 266, 
285.. To same effect Moulton v. 
Sun ibhy SUOM ors em 26, sedeon CAS Ro eienony 
AmSR 728; Rathbone vy. Lyman, 8 
R. I. 155. (2) The mose appropriate 
place for the settlement of the ac- 
counts of the administrator in the 
first instance is in the probate court 
whence he obtained his authority to 
administer, and to which he ex- 
pressly bound himself to account. 
Dean \v. Rounds, 18 R, 11.1436, 27274 
515, 28 A 802; Wood v. Hammond, 16 
R. I. 98, 17 A 324, 18 A 198; Blake v. 
Butler SO MRe ei lose 

{k] South Carolina.—(1) The pro- 
bate court and the court of common 
pleas have concurrent jurisdiction. 
Witte v. Clarke, 17 S. C. 3138; Jordan 
v. Moses, 10 S.C. 431° "Walker “v. 
Russell, 10 S. C. 82. (2) The probate 
court has no jurisdiction over a trus- 
tee where no testamentary matters 
are involved, such jurisdiction being 
solely in the chancery court. Poole 


[1] Tennessee.— (1) The chancery 
court is given an 


3 g extraordinary 
power in this state. It may concur- 


diction conferred by statute. 
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mind in this connection the distinction between pos- 


rently with the probate court appoint 
an administrator of a decedent’s es- 
tate six months after the decedent’s 
death, where no person can be pro- 
cured to administer in the usual way. 
Rankin vy. Anderson, 8 Baxt. 240. (2) 
A bill for this purpose can be filed 
only by a creditor or next of kin 
of the deceased. Code (1884) §§ 3050— 
3060, 5047. (3) The chancery court, 
however, is not a probate court, and 
has in this respect only the juris- 
Bruce 
v. Bruce, 11 Heisk. 729. (4) But 
when such an administration is prop- 
erly granted by the chancery court, 
it is intended to be general in its 
character and to effect a full and 
complete administration of the es- 
tate. Todd v. Wright, 12 Heisk. 442. 
(5) In other respects it is not the 
intention of the statute to transfer 
the jurisdiction of the probate court 
to the chancery court, at the pleasure 
of the parties interested, nor to give 
the chancery court a concurrent gen- 
eral jurisdiction with the probate 
court in the administration and set~ 
tlement of estates, but simply to pro- 
vide a remedy in exceptional cases 
where the condition of the estate was 
so forbidding as to deter everyone 
from accepting the administration 
upon the ordinary terms of the law. 
Evans v. Evans, 2 Coldw. 143. (6) 
The chancery court is also given con- 
current jurisdiction by statute (Code 
(1884) § 5045), with the probate 
court to sell land to pay debts of 
decedents, whether the estate is sol- 
vent or insolvent. Burgner v. Burg- 
ner, 11 Heisk. 729. (7) It also has 
concurrent jurisdiction (Code §§ 3152— 
3155) with the probate court, within 
two years of the granting of letters 
testamentary or of administration, 
where the assets of the estate are 
in money, or in effects readily con- 
vertible into money, and upon satis- 
factory proof that there are no un- 
paid debts, to administer the estate, 
and distribute the assets among the 
legatees or next of kin, and in a 
proper case without requiring re- 
funding bonds. Murgitroyde Vv. 
Cleary, 16 Lea 539. 

{m] Virginia —(1) Equity has 
jurisdiction of an action to construe 
a will, determine the rights of bene- 
ficiaries, ascertain indebtedness, set- 
tle executor’s accounts, and adminis- 
ter the estate. Harris v. Wyatt, 113 
Va. 254, 74 SE 189; Williams v. New- 
man, 93 Va. 719, 26 SE 19; Nelson v. 
Cornwell, 11 Gratt. (52 Va.) 724. (2) 
“Whatever may be the ccrrect ex- 
planation, the jurisdiction is not only 
well established, but with us is prac- 
tically exclusive.” Beverly v. Rhodes, 
86 Va. 415, 10 SE 572. (3) A credi- 
tor of an absent debtor, who is one 
of the heirs and distributees of a 
deceased intestate, may go into a 
court of equity for the purpose of 
having a division of the estate of 
the decedent, and of procuring pay- 
ment of his debt out of the share 
of the absent debtor. Moores y. 
White, 3 Gratt. (44 Va.) 133. 

{n] New Brunswick.—In matters 
where the chancery and _ probate 
courts have concurrent jurisdiction, 
the chancery court will not act, when 
the question involved can be more 
conveniently and inexpensively dis- 
posed of in the probate court, un- 
less some special reason be shown 
why the probate court should not 
act. Kennedy v. Slater, 4 N. B. Eq. 
339. 

Recovery of legacies and distribu- 
tive shares generally see Execu- 
tors and Administrators [18 Cye 


88. See Courts § 583; and supra 
See also cases supra note 


89. See supra §§11, 12. 
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[§ 100] 


jurisdiction of the probate courts 


clusive; that their powers as to those subjects over 
which they have jurisdiction are plenary, and often 
include the right to grant both legal and equitable 
remedies with respect thereto. In these states equity 


90. See cases infra this note. 
‘also infra § 101. 

[a] Connecticut.—(1) The entire 
settlement of estates belongs to 
courts of probate, and cannot be 
drawn into the superior court by pe- 
tition in chancery. Butler vy. Sisson, 
49 Conn. 580; Tweedy v. Bennett, 31 
‘Conn. 276; Ashmead’s App., 27 Conn. 
241; Cowles v. Whitman, 10 Conn. 
121, 25 AmD 60; Beach v. Norton, 
9 Conn. 182; Bailey v. Strong, 8 Conn. 
278; Pitkin v. Pitkin, 7 Conn. 315. 
(2) The doors of a court of equity 
are not absolutely closed against the 
entrance of parties interested in an 
estate in settlement, but there must 
be some emergency, like a threatened 
misappropriation of assets by an 
insolvent administrator with an in- 
sufficient bond, to warrant the inter- 
ference of the court to protect the 
estate. Butler v. Sisson, 49 Conn. 
580. (3) The power of a court of 
equity to protect remaindermen by 
exacting security from life tenants 
is independent of statute, and the 
Similar power conferred on the pro- 
bate courts does not interfere with 
the. general chancery powers of 
equity courts. Security Co. v. Har- 
; denburgh, 53 Conn. 169, 2 A 391. (4) 
The administration of testamentary 
trusts is a matter of equity jurisdic- 
tion, and does not properly belong to 
courts of probate. Parsons vy. Ly- 
man, 18 F. Cas. No. 10,780, 5 Blatchf. 
i70, 32 Conn. 566. 

[b] Zdaho.—(1) The probate courts 
have exclusive jurisdiction of the 
settlement of estates of deceased per- 
sons, subject to appeal to-the dis- 
trict court for review of any pro- 
eeeding had therein. Abrams _v. 
White, 11 Ida. 497, 88 P 602. (2) 
Equity will not lend its aid in an 
original proceeding in the district 
court in connection with the dece- 
dent’s estate, unless it is shown that 
fraud has been perpetrated in the 
probate court, and the particular act 
or thing constituting the fraud must 
be positively alleged, and that the 
party is. without aid elsewhere than 
in. a court of equity. Abrams v. 
White, supra. 

[ec] Indiana.—(1) Some early cases 
in Indiana involved the right of 
equity to interfere with accountings 
had in the probate court. In Allen 
v. Clark, 2 Blackf. 343, 344 [foll Ray’ 
v. Doughty, 4 Blackf. 115; Murdock 
y, Holland, 3 Blackf. 114; Bracken- 
ridge v. Holland, 2 Blackf. 377, 20 
AmD 123], the court said: ‘‘The set- 
tlement of accounts in the Probate 
Court is an ex parte proceeding, and 
ought not to preclude all future _in- 
vestigation of the subject. The Pro- 
bate Court, however, is a Court of 
record, specially invested by the leg- 
islature with jurisdiction in these 
cases, and its decisions are entitled 
to great respect. An account, set- 
tled in that Court... is prima facie 
correct. The Court of chancery can 
only interfere in clear cases of mis- 
take or fraud; and the complainant 
must be held to strict proof.” (2) 
Another line of early cases held that 
where a debtor is dead and a credi- 
tor has to proceed against his heirs, 
executors, or administrators, the 
chancery court has concurrent juris- 
diction with the law court, and the 
ereditor may elect into which court 
he will go. Whitney v. Kimball, 4 
Ind. 546, 58 AmD 638; Bryer v. Chase, 
8 Blackf. 508; Martin v. Densford, 3 
Blackf. 295. (3) By the act of as- 
sembly of Jan. 26, 1824, the equity 
side of the several circuit courts had 
full power in all probate matters. 


See 


(3) Exclusive Probate 
In the second group of states it is held that the 


EQUITY. 
Jurisdiction. 


is virtually ex- 


[§ 101] 
risdiction. 


(4) 


The act of Febr. 11, 1825, created a 
probate court, with power to deter- 
mine all matters relating to dece- 
dents’ estates, etc., except when the 
title to land should come in ques- 
tion. Under these two statutes there 


were two courts with concurrent, 
original probate powers. Mills v. 
Bradley, 1 Blackf. 541. (4) By the 


act of May 14, 1852, the probat- 
courts were superseded by the courts 
of common pleas which were given 
original and exclusive jurisdiction of 
(among other things) all matters re- 
lating to the settlement and distribu- 
tion of decedents’ estates, and all ac- 
tions against executors and adminis- 
trators. In all cases where execu- 
tors and administrators, or guardians 
were plaintiffs, the common pleas 
were given concurrent jurisdiction 
with the circuit court. (5) Finally 
by the act of March 6, 1873, the cir- 
cuit courts, in addition to the juris- 
diction theretofore exercised by them, 
were given the same jurisdiction that 
had theretofore been exercised by the 
court of common pleas. Thus was 
transferred to the circuit court ex- 
elusive jurisdiction in all matters in 
relation to the settlement and distri- 
bution of the estates of decedents, 
and in all actions in which executors 
or administrators were the only de- 
fendants. Hillenberg v. Bennett, 88 
Ind. 540; Wheeler vy. Calvert, 25 Ind. 
365. (6) It would seem that the ef- 
fect of the statutes of 1852 and 1873 
was to place Indiana in the second 
group. 

[ad] Massachusetts.—(1) The ju- 
risdiction of the probate court over 
the settlement of the estates of de- 
ceased persons is exclusive, and a 
court of equity will not take upon it- 
self the duty of administration. 
Fletcher v. Fletcher, 191 Mass. 211, 
77 NE 758; Cathaway v. Bowles, 136 


Mass. 54; Muldoon vy. Muldoon, 133 
Mass. 111; Wilson vy. Leishman, 12 
Mete. 316. (2) Nor will equity take 


jurisdiction of the accounting of a 
personal representative where the 
objection that there is a plain, ade- 
quate, and complete remedy in the 
probate court is seasonably taken 
and not waived. Allen vy. Hunt, 213 
Mass. 276, 100 NE 552; Greene v. 
Brown, 180 Mass. 308, 62 NE 374; 
Green y. Gaskill, 175 Mass. 265, 56 
NE 560; Ammidown v. Kinsey, 144 
Mass. 587, 12 NE 365; Foster v. Fos- 
ter, 134 Mass. 120; Morgan v. Rotch, 


97 Mass. 396; Wilson v. Leishman, 
12 Metc, 316; Jenison vy. Hapgood, 
R Pick, ‘I, 19° ‘AmD! 258. (3) “Eiven 
where an account was settled in 


the probate court without notice to 
the parties interested, the chancery 
court did not have _ jurisdiction. 
Sever v. Russell, 4 Cush. 513, 50 AmD 
811. (4) On the other hand a bill 
to ascertain the validity and con- 
struction of an assignment of a cer- 
tain interest of the assignor in the 
estate of a deceased person is main- 
tainable in a court of equity and 
cannot properly be brought in the 
probate court. Lenz y. Prescott, 144 
Mass. 505, 11 NE 923. (5) The pro- 
Vision ine ste. CU8l7) C2 8%. eivine 
equity jurisdiction “in cases of trust 
arising in the settlement of estates,” 
does not apply to the settlement of 
estates by executors de _ son _ tort. 
Campbell v. Sheldon, 13 Pick. 8. 

{e] Minnesota.—(1) The constitu- 
tion gives the probate courts the en- 
tire and exclusive jurisdiction over 
the estates of deceased persons, and 
persons under guardianship, In the 
same manner and to the,same etent 
that it gives to the district court 
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does not possess any jurisdiction over matters com- 
ing within the scope of the statutes conferring ju- 
risdiction upen the probate courts, and can act only 
when the probate courts by reason of their not pos- 
sessing full equity powers cannot afford relief.%° 


Ancillary or Corrective Equity Ju- 


In the third group of states the juris- 


jurisdiction over civil cases in law 
and equity arising out of other mat- 
ters of contract or tort. State ‘vy: 
Ueland, 30 Minn. 277, 15 NW 245. (2) 
There may be cases where the dis- 
trict court would have concurrent 
jurisdiction with the probate court, 
where they involve some additional 
equitable feature, such as trust or 
fraud or the like, which of itself, in- 
dependent of the administration or 


guardianship, would be sufficient 
ground for the interference of a 
court of equity. State v, Ueland, 


supra. 

_(f]_ Nebraska.—(1) The constitu- 
tion has clothed the county court 
with exclusive original jurisdiction 
as to all matters of probate, settle- 
ment of estate of deceased persons, 
ete. Williams y. Miles, 63 Nebr. 859, 
89 NW 451; Loosemore y. Smith, 12 
Nebr. 3438, 11 NW 493 (where it was 
heid that the county court has origi- 
nal jurisdiction in the probate of a 
will, and its order admitting a will 
to probate is conclusive, unless by a 
direct proceeding, by appeal or other- 
wise, it is reversed. Accordingly a 
petition in equity to set aside a will 
which had been admitted to pro- 


bate in a county court was dis- 
missed). (2) The right of equity to 
interfere is recognized where some 


special ground exists. McGlave v. 
Fitzgerald, 67 Nebr. 423, 93 NW 692, 
2 AnnCas 867 (fraud). 

{[g] New Hampshire.—(1) By con- 
stitutional and statutory provisions 
the probate court has exclusive orig- 
inal jurisdiction of the settlement 
and distribution of the estates of de- 
ceased persons. Barrett v. Cady, 78: 
N. H. 60, 96 A 325; Glover v. Baker, 
76 .N. H. 393, 83 A 916; Knight vy. 
Hollings; 73. No Ho 49559635 A® 38 
Joslin v. Wheeler, 62 N. H. 169; 
Walker v. Cheever, 35 N. H. 389. (2) 
Incidentally it has authority to try 
questions of fraud, mistake, and the 
like, arising in a case pending. Teb- 
betts v. Tilton, 31 N. H. 273; Allen v. 
Hubbard, 8 N. H. 487. (3) A bill in 
equity cannot be maintained against 
an executor merely upon the grounds: 
of the trust implied by law; a special 
case must be shown calling for equi- 
table relief. Glover v. Baker, 76 
N. H. 3938, 83 A 916. (4) While a 
court of equity may upon request ad- 
vise the administrator as to the exe- 
cution of his trust in a proper case, 
it has no power to advise or direct 
in advance of the action of the pro- 
bate court, or to interfere with due 
administration therein. Barrett v. 
Cady, 78 N. H. 60, 96 A 325. (5) As 
the probate court has no jurisdiction 
to determine the validity of an equi- 
table assignment among the heirs, a 
bill in equity “is a reasonably neces- 
sary process and convenient proced- 
ure for speedily and economically 
establishing” the rights of the par- 
ties. Crockett v. Sibley, 73 N. H. 
322, 61 A 469. (6) Where an execu- 
tor is appointed trustee as well, after 
the estate has been administered and 
the executor’s duties as such have 
ceased, the probate court does not 
have jurisdiction to determine con- 
flicting claims to the income of the 
trust fund and compel the trustee to 
execute the trust according to the 
intent of the will, but resort must 
be had to equity for such relief. 
Hayes v. Hayes, 48 N. H. 219. (7) 
The power conferred on courts of 
probate to make decrees as to the 
disposition of trust property does 
not affect the jurisdiction of courts 
of equity in aiding trustees in in- 
vestments and change of securities. 
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diction of equity is held not to be concurrent, but | 


rather auxiliary and corrective.*! 


the probate courts have limited or no equitable pow- 
ers, and by reason of this defect an appeal to equity 
Thus, where an obstacle 
exists to the assumption of jurisdiction by the pro- 
bate court, which only a court of equity can remove, 
equity will take jurisdiction to remove the obstacle, 
and although it might in many cases under these 
circumstances, by the application of a well estab- 
lished equitable principle,®* retain jurisdiction for 
the purpose of giving complete relief, it neverthe- 
less, in this group of states, after removing the ob- 
stacle, generally remits the matter to the probate 
court, to be continued and completed in that court.®* 
Cases may be found, however, where even in these 
states equity has retained jurisdiction. 
probate court may have acted and rendered its de- 


is sometimes necessary.°” 


EQUITY 


In these states 


proceedings.°° 


Again the 


cree, but there may be some equitable reason why 


In re Baptist Church, 51 N. H. 424. 

[h] Oregoa.—(1) Const. art 7 §12 
provides that ‘the county court 
shall have the jurisdiction pertaining 
to probate courts.’”’ Gatch v. Simp- 
son 40-Or:: 902/66) 7b. O88. C2); ELIT 
L. Annot. § 895 gives the county 
courts exclusive jurisdiction over 
accounts of administrators. Gatch v. 
Simpson, supra; Adams v. Petrain, 11 
Or j304,3) bP) 163%) (). ~eher general 
rule is that, where jurisdiction of 
the probate court has once properly 
attached, no other court will, with- 
out special and sufficient reasons, in- 
terfere with, or go behind, its judg- 
ments or decrees, except on appeal 
therefrom or proper review thereof. 
Hillman v. Young, 64 Or. 73, 127 P 
793,129 P 124. (4) This rule is sub- 
ject to the exceptions recognized by 
Lord L. §§ 1279-1281, authorizing an 
executor or administrator to sue in 
equity to set aside transfers of prop- 
erty by decedent in fraud of his 
creditors. Hillman v. Young, 64 Or. 
T3bat, opi too, Lede 124, 

{i] Pennsylvania.—(1) The or- 
phans’ court has exclusive jurisdic- 
tion over all things pertaining to the 
settlement and distribution of es- 
tates, including the claims of credi- 
tors, next of kin, and_ legatees. 
Hutchinson vy. Dennis, 217 Pa. 290, 
66 A 524; Henderson v. Stryker, 164 
Pa. 170,30 A 386; Hamilton vy. 
Clarion, ete., R. Co., 144 Pa. 34, 23 
A 538, 183 LRA 779; Miskimins’ App., 
114 Pa. 530, 6 A 743; Dundas’ App., 
73 Pa. 474; Linsenbigler v. Gourley, 
56 Pa. 166, 94 AmD 51; Loomis v. 
Loomis, 27 Pa, 238; Mackinson v. 
Mackinson, 2 Grant 286; Derr’s Est., 
10 Kulp 438; Lowry v. Lowry, 10 
Phila. 105; McNickle v. Henry, 8 
Phila. 87. (2) Under the act of June 
14, 1836, the probate court has ex- 
clusive jurisdiction where a testa- 
mentary trust is given to the execu- 
tor virtute officii, but its jurisdiction 
‘is concurrent with the court of 
equity where the trustee is appointed 
nominatim. Wapples’ App., re 
100; Brown’s App., 12 Pa. 338. 

91. Turner’ v. Rogers, 49 Ark, 51, 
4 SW 193; Chipman v. Montgomery, 
GosUNin Ye 221 Clark, vi. Peek, 79 Vit. 
275, 65 A 14; Blair v. Johnson, 64 
Vt. 598, 24 A 764; Gianella v. Bige- 
low, 96 Wis. 185, 71 NW 111. 

92. Baltimore Safe-Deposit, etc., 
Co. v. Baker, 91 Md. 297, 46 A 1071; 
rene vy. Johnson, 64 Vt, 598, 24 A 

93. See infra §§ 117-129. 

94. Robinson y. Black, 84 Ark. 92, 
104 SW 554; Brice v. Taylor, 51 Ark. 
75, 9 SW 854; Hankins v. Layne, 48 
Ark. 544, 3 SW 821; Shegogg v. Per- 
kins, 34 Ark. 117; Reinhardt v. Gar- 
trell, 33 Ark. 727. See also Burton 
v. Burton, 79 Cal. 490, 21 P 847 
(where the court was held not to 


have abused its discretion because it 
did not proceed to settle the estate 
and close the administration). 

95. Hankins vy. Layne, 48 Ark. 544, 
3 SW 821; Bivins v. Marvin, 96 Ga. 
268, 22 SE 923; Moore v. Branden- 
burg,. 243° Ill. 232593 NE 733, £40 
AmSR 206; Huddleston vy. Henderson, 
181 Till, A.) 176; . Baltimore © Safe- 
Deposit, etc., Co. v. Baker, 91 Md. 
297, 46 A 1071. 

{a] In order to prevent a multi- 
plicity of suits or a conflict of pro- 
ceedings, a court of equity may be 
permitted to retain full and complete 
control over the settlement of an 
estate, so that all matters may be 
disposed of under the guidance of 
one tribunal. Magin y. Niner, 110 
Wid at 209%. oma: iL. ; 

96. Dundas vy. Chrisman, 25 Nebr. 
495, 41 NW 449. 

{a] Thus a claimant who had al- 
ready had his claim allowed in part, 
which part had been paid, went be- 
fore the probate judge in the absence 
of the administrator and without no- 
tice to him and by false representa- 
tions induced the probate judge to 
allow the entire claim, of which fact 
the admiristrator had no notice un- 
til after the time to appeal had ex- 
pired. There being a good defense 
against the excess of the claim so 
allowed, it was held that equity 
would enjoin the collection of that 
excess. Dundas v. Chrisman, 25 
Nebr. 495, 41 NW 449. 

97. Bellows v. Sowles, 57 Vt. 411 
(the chancery court has jurisdiction 
to compel an executor to pay a 
legacy, where the probate court has 
decreed payment, since the order 
probably exhausted all the powers 
of the probate court to enforce pay- 
ment). 

{a] In Mlinois.—‘“‘There are no 
instances in which the resort to a 
court of equity has been recognized, 
under our later decisions, before the 
claim of the creditor has been al- 
lowed against the estate by the pro- 
bate court. Then, if special reasons 
exist why that court cannot afford 
relief, the creditor may call on a 
court of equity to aid him to secure 
such relief, but not otherwise.” 
Goodman v. Kopperl, 169 Ill. 136, 137, 
48 NE 172. 

98. See cases infra this note. 

[a] Arkansas.—(1) Under Const. 
[1874] art 7 § 34 the probate court 
has exclusive jurisdiction in the mat- 
ter of the administration of the es- 
tates of decedents, Turner v. Rogers, 
$9 “Ark, 61, 4 SW 293. 24C2)) Ande tt 
has been frequently determined that 
equity has no power to lift the ad- 
ministration out of the probate court 
for the purpose of proceeding with it. 
Coppedge v. Weaver, 90 Ark. 444, 119 
SW 678; Robinson y. Black, 84 Ark. 
92, 104 SW 554; Turner v. Rogers, 


y 
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its decree should not be allowed to uperate. Under 
these circumstances the corrective powers of a court 
of equity may be needed, in cases where the probate 
court by reason of its limited or lack of equitable 
powers is unable to prevent a miscarriage of its 
So the aid of the chancery court 
may be needed to carry into effect a decree of the 
probate court which that court by reason of its lim- 
ited powers is unable to enforce.®” 
probate courts in these states are vested with ample 
powers to do complete justice in all ordinary cases, 
and the chancery court will decline to take juris- 
diction unless special facts and circumstances are 
alleged showing that the case is one requiring re- 
lief of such a nature that the probate court is not 
competent to grant it, or some reason is assigned 
,or facts stated to show that complete justice can- 
not be done in that court.®® 


Nevertheless the 


supra; Hankins y. 
544, 3 SW 821; McLeod vy. Griffis, 
45 Ark. 505; Flash v. Gresham, 36 
Ark. 529; Shegogg v. Perkins, 34 Ark, 
117; Mock v. Pleasants, 34 Ark. 63; 
Reinhardt v. Gartrell, 33 Ark. 727; 
West v. Waddill, 33 Ark. 575; Du Val 
v. Marshall, 30 Ark. 230; Haag v. 
Sparks, 27 Ark. 594; Freeman y. Rea- 
gan, 26 Ark, 373; Moren vy. McCown, 
23 Ark. 93. (3) Equitable jurisdic- 
tion over the subject is not concur- 
rent, it is rather auxiliary or an- 
cillary and corrective, and can be 
exercised only when the relief af- 
forded by the probate court is im- 
perfect or inadequate, or where its 
proceedings have miscarried through 
fraud, accident, or mistake. There 
must be some special grounds of ex- 
clusive equitable cognizance to war- 
rant the interference of equity with 
the course of an administration. 
Turner v. Rogers, 49 Ark. 51, 4 SW 
193. (4) Courts of probate are not 
courts of chancery and they are not 
provided with. the machinery to ad- 
just the complicated matters with 
which equity deals... /Furneri ise 
Rogers, supra; Jones v. Graham, 36 
Ark, 383. (5) Probate courts have 
no power to foreclose a mortgage on 
the decedent’s lands, or to uncover 
assets to facilitate a sale where the 
debtor has fraudulently disposed of 
property in his lifetime. The powers 
of equity may be invoked for these 
purposes. Turner y. Rogers, supra} 
Jackson v. McNabb, 39 Ark. 111; 
Simms vy. Richardson, 32 Ark. 297. 
(6) Creditors may proceed in equity 
against the heir who has received his 
Ancestur’s estate, for satisfaction of 
a claim which has accrued after the 
time limited for authenticating it, or 
after the close of the administration 
(Turner y. Rogers, 49 Ark. 51, 4 SW 
193), (7) or even where the admin- 
istration is closed without paying a 
probated claim (Turner y. Rogers, 
supra; Wilson y. Harris, 13 Ark. 559). 
(8) Adjustment of the accounts of 
administrators is the special duty of 
the- probate court, which it has full 
power to perform; and equitable in- 
terference can be invoked only after 
probate jurisdiction has ended. Arm- 
strong v. Cashion, 16 SW 666. (9) 
Gould Dig. ¢ 180 §§ 11, 12, authoriz- 
ing the probate court to decree dis- 
tribution of an estate under a will 
omitting names of children, etc., does 
not deprive the chancery court of its 
peculiar province “to afford relief, 
where contribution is to be made by 
different persons, or to different per- 
sons out of a common fund.’ Bran- 
ton y. Branton, 23 Ark. 569. (10) 
But a bill by judgment creditors to 
subject land of a deceased debtor 
which has been variously devised, the 
estate having been finally adminis< 
tered, is equitable, not being techni- 


Layne, 48 Ark. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eally a proceeding to sell lands for 
the payment of the debts of the de- 
ceased, of which the probate court 
alone would have jurisdiction. Hall 
v. Brewer, 40 Ark. 433. 

[b] California.—(1) The constitu- 
tion of 1849 established county 
courts, and the duties of surrogate 
or probate judges were assigned to 
the county judges. Under the amend- 
ments to this constitution, ratified 
in 1862, distinct probate courts were 
established presided over by the 
county judges. This placed Califor- 
nia in the first group. Kieley v. Mc- 
| Glynn, 21 Wall. (U. S.) 503, 22 L. ed. 
599; Rosenberg v. Frank, 58 Cal. 387; 
Bush vy. Lindsey, 44 Cal. 121; Deck 
v. Gerke, 12 Cal. 433, 73 AmD 555; 
Sanford vy. Head, 5 Cal. 297; Clarke 
v. Perry, 5 Cal. 58, 683 AmD 82. (2) 
The constitution of 1879 established 
a Superior court to which was given 
“original jurisdiction in all cases in 
equity” and also jurisdiction in “all 
matters of probate,” doing away with 
the separate probate courts. The 
effect of the constitution of 1879 and 
the legislation thereunder has prob- 
ably been to place the state in the 
third group, although there may be 
some justification for considering it 
in the second group. In re Davis, 


136 Cal. 590, 69 P 412; Sohler v. 
Pohler; 5135.) Cal) °323,)467 . P28... 87 
AmSR 98; Toland v. Earl, 129 Cal. 


148, 61 P 914, 79 AmSR 100; Raisch 
Ven Warren, (18 |-Cal., A. (655,95 124) P 
95. (3) While the superior court ex- 
ercises both equity and probate juris- 
diction, still the procedure to be fol- 
lowed in seeking relief within those 
two jurisdictions is widely varied, 
and if the probate procedure laid 
down by the code is followed, then 
only relief under probate jurisdic- 
tion can be graated. In such a case 
general equity relief cannot be se- 
cured. In re Davis, supra. 

_ [ce] Colorado.—(1) While the de- 
cisions are not conclusive, they seem 
to place the state in the third group. 
Peo. v. Barton, 16 Colo. 75, 26 P 149; 
Marshall v. Marshall, 11 Colo. A. 505, 
53 P 617; Peo. v. Arapahoe County 
Ct., 3 Colo. A. 425, 34 P 166; Mitchell 
v. Hughes, 3 Colo. A. 43,32 P 185. 
(2) A suit to enforce a resulting 
trust against property of testator’s 
estate is not a suit to enforce a 
debt or demand against the estate, 
of which the probate court is given 


exclusive jurisdiction by Rev. St. 
(1908) § 7206, but is within the 
equity jurisdiction of the district 


court.’ Berry v. French, 24 Colo. A. 
519, 135 P 985; Marshall vy. Marshall, 
J 4;Colos Awb05.:538 Po6L7, 

{d] Georgia.—(1) Courts of equity 
have concurrent jurisdiction with 
courts of ordinary in the administra- 
tion of estates of deceased persons 
in all cases where equitable inter- 
ference is necessary or proper to the 
full protection of the rights of the 
parties at interest. Morrison v. Mc- 
Farland, 147 Ga. 465, 94 SH 569; West 
v. Mercer, 130 Ga. 357, 60 SE 859; 
Bailey y. McAlpin, 122 Ga. 616, 50 SE 
388; Adams y. Adams, 113 Ga. 824, 39 
SE 291; Bivins v. Marvin, 96 Ga. 268, 
270, 22 SE 923; McGowan v. Luf- 
burrow, 82 Ga. 523, 9 SE 427, 14 
AmSR 178; Young v. Brown, 75 Ga. 
1; Barclay v. Kimsey, 72 Ga. 725; 
Park y. Park, 65 Ga. 746; Dean v. 
Central Cotton Press Co., 64 Ga. 670; 
Austin v. Raiford, 61 Ga. 125; Walker 
v. Morris, 14 Ga. 323. (2) But equity 
will not interfere with the regular 
administration of estates, except 
upon the application of the ‘repre- 
sentative, either: First, for construc- 
tion and direction; second, for mar- 
shaling the assets; or third upon ap- 
plication of any person interested in 
the estate, where there is danger of 
loss or other injury to his interest. 
Civ. Code (1910) § 4596; Code (1895) 
§ 3999. Jennings v. Smith, 232 Fed. 
921 [rev on other grounds 238 Fed. 
48, 151 CCA 124]; Walton v. Reid, 
148 Ga. 176, 96 SE 214; Morrison v. 
McFarland, 147 Ga. 465, 94 SE 569; 
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Thompson y. Orser, 105 Ga. 482, 30 
SE 626; Duggan. v. Lamar, 101 Ga. 
760, 29 SE 19; Johnson vy. Holliday, 
68 Ga. 81; Mayo yv. Keaton, 54 Ga. 
496; Bryan yv. Hickson, 40 Ga. 405. 
(3) To authorize such interference, 
the facts must clearly show there 
is a good reason for so doing. Mor- 
rison v. McFarland, supra; McArthur 
v. Jordan, 139 Ga. 304, 77 SE 150; 
Moody v. Ellerbie, 36 Ga. 666; Ash- 
burn vy. Ashburn, 16 Ga. 213. (4) A 
receiver should not be appointed to 
take the assets out of the hands of 
the legally appointed representatives, 
except in cases of manifest danger of 
loss or destruction, or material in- 
jury to the assets. West v. Mercer, 
130 Ga. 357, 60 SE 859; Thompson 
v. Orser, 105 Ga. 482, 30 SE 626. (5) 
By Code (1895) § 3495, Code (1873) 
§ 2600, courts of equity were given 
coneurrent jurisdictions with the 
court of ordinary in the settlement 
of the accounts of administrators. 
Williams v. Lancaster, 113 Ga. 1020, 
a a 471; Ewing vy. Moses, 50 Ga. 

[e] MTlinois.—(1) Courts of equity 
have a paramount jurisdiction in 
matters of administration and set- 
tlement of estates and may control 
courts of law in their action there- 
on. Chapman vy. American Surety 
Co., 261 Ill, 594, 104 NE 247; Good- 
man v. Kopperl, 169 Ill. 136, 48 NE 
172; Grattan v. Grattan, 18 Ill. 167, 
65 AmD 726; Vansyckle v. Richard- 
son, 13 Ill. 171; Rowden y. Meisinger, 
164 Ill. A. 125; Boyd vy. Swallows, 59 
Ill. A. 635. (2) But it is now well 
settled that a court of equity will 
not exercise this jurisdiction and 
take upon itself the administration 
of an estate except in extraordinary 
cases, where some _ special reasons 
are shown to exist why the adminis- 
tration should be withdrawn from 
the probate court. Bedford Quarries 
Co. v. Thomlinson, 95 Fed. 208, 36 
CCA 272; Chapman v. American 
Surety Co., 261 Ill. 594, 104 NE 247; 
Genz v. Genz, 254 Ill. 161, 98 NE 
272; Patterson v. Patterson, 251 Ill. 
153, 95 NE 1051; Moore v. Branden- 
burg, 248 Ill. 232, 93-NE 733, 140 
AmSR 206 [rev 154 Ill. A. 156]; 
Strauss v. Phillips, 189 Ill. 9, 59 NE 
560 aft 91 CTlly Av 2373)5) Bltings Vv. 
Biggsville First Nat. Bank, 173 Ill. 
368, 50 NE 1095; Goodman y. Kop- 
perl, 169 Ill. 136, 48 NE 172 [aff 67 
Ill, A. 42]; Duval v. Duval, 153 Ill. 


49, 88 NE 944 [aff 49 Ill. A. 469]; 
Ames v. Ames, 148 Ill. 321, 36 NE 
110; Shepard v. Speer, 140 Ill. 238, 


29 NE 718 [aff 41 Ill. A. 211]; Win- 
slow v. Leland, 128 Ill. 304, 21 NE 
588; Harding v. Shepard, 107 Ill. 
264; Cowdrey v. Hitchcock, 103 Ill. 
262; Hales v. Holland, 92 Ill. 494; 
Crain v. Kennedy, 85 Ill. 340; Heustis 
y. Johnson, 84 Ill. 61; Blanchard 
v. Williamson, 70 Ill. 647; Freeland v. 
Dazey, 25 Ill. 294; Armstrong v. 
Cooper, 11 Ill. 560; Rowden v. Mei- 
singer, 164 Ill. A. 125; Hill v. Tarbel, 
91 Ill. A. 272; Bromwell v. Schubert, 
54 Ill. A. 674; Wood v. Johnson, 13 
Til. A. 548. (3) By the liberal statutory 
rules for the settlement of the estate 
based on equitable principles and en- 
forced in courts of probate the rea- 
sons for equitable jurisdiction in 
such cases are greatly restricted. 
Goodman y. Kopperl, 169 Ill. 136, 48 
NE 172; Rowden y. Meisinger, supra. 
(4) Ordinarily, when an administra- 
tor has filed a petition to sell real 
estate of his intestate to pay debts 
and the probate court has taken juris- 
diction thereof, a court of chancery 
should not, in a partition suit be- 
tween heirs, attempt to pass on the 
right of the administrator to make 
such sale. Hurlburt y. Talbot, 273 
Til. 299, 112..NE 693. (5) A “bill 
should not be retained -for an ac- 
counting, where doing so would prac- 
tically take the administration of an 
estate out of the probate court, hav- 
ing jurisdiction to grant all the re- 
lief asked on that ground. Reibold 
v. Reibold, 270 Ill. 136, 110 NE 324. 
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(6) The court of chancery will have 
jurisdiction of a bill charging a con- 
spiracy between the administrator 
and two other defendants to defraud 
the legal heirs of a sum alleged to 
be due from the two defendants to 
the estate, and alleging that com- 
plainants were in ignorance thereof 
until after the settlement of the es- 
tate involved. Seymour y. Edwards, 
31 Ill. A. 50. (7) Where it appears, 
in an action by judgment creditors 
of a person deceased to subject land 
of which he died seized to payment 
of the debts, upon a full considera- 
tion of a complicated series of trans- 
actions, that there is still an out- 
standing unpaid balance due on such 
judgment, equity will grant the re- 
lief prayed. De Clerq, v. Jackson, 
£03 “Tiles 6535 (8) Heirs seeking to 
recover property from persons claim- 
ing title, and to subject it to a trust 
in their fayor, may do so appropriate- 
ly by a proceeding in equity for 
Breit v. Yeaton, 101 Ill. 


{f{] Maryland.—(1) The power and 
jurisdiction of courts of equity to 
superintend the administration of as- 
sets, and decree distribution among 
legatees and distributees, is now well 
established. Fenby vy. Johnson, 21 
Md. 106; Barnes y. Crain, 8 Gill 
391; Hays v. Miles, 9 Gill & J. 193, 
31 AmD 170; Conway v. Green, 1 
Harr. & J. 151. (2) Nevertheless the 
later decisions establish the rule that 
the chancery court will not take 
jurisdiction of the administration 
of a decedent's estate, unless there 
are some special circumstances which 
prevent the powers of the probate 
court from being altogether adequate 
to afford complete protection and re- 
lief, as the latter court is the one 
organized for the purpose of admin- 
istering estates. Redwood v. Howl-- 


Son, 129 Madi 570,499 -Ass633.Curtis 
war elersols 619-7) MaGiO gr Soe: & Sis 
Baltimore Safe-Deposit, etc., Co. v. 
Baker, 91 Md. 297, 46 A 1071; Mac- 


gill v. Hyatt, 80 Md. 253, 30 A 710; 
Alexander v. Leakin, 72 Md. 199, 19 A 
532; Woods v. Fuller, 61 Md. 457; 
Lee v. Price, 12 Md. 253; Alexander 
v. Stewart, 8 Gill & J. 226; Hewitt’s 
Case, 3 Bland 184. (3) Courts of 
equity {have exclusive jurisdiction 
over trusts and their construction 
and administration. Coudon v. Up- 
degraf, 117 Md. 71, 83 A 145; Bearn 
v. Winans, 111 Md, 434, 74 A. 626; 
Woods v. Fuller, 61 Md. 457. See 
also supra § 93. (4) Equity also has 
exclusive jurisdiction in the matter 
of appraisement of real estate. 
Magin v. Niner, 110 Md. 299, 73 A 
12. (5) Where a bill by heirs 
against the administrators alleges 
that defendants have assets of the 
estate which are not administered, 
and the answer admits the allegation, 
complainants are entitled to adminis- 
tration of the estate under the di- 
rection of a court of equity. Koontz 
y. Koontz, 79 Md. 357, 32 A 1054. 
{g] Missouri—(1) Full power 
and jurisdiction exists in the probate 
courts to afford a complete and final 
administration of estates of deceased 


persons. French vy. Stratton, 79 Mo. 
560; Davis v. Smith, 75 Mo. 219; 
Caldwell v. Hawkins, 73 Mo. 450; 
Hellmann y. Wellenkamp, 71 Mo. 
407; Wernecke v. Kenyon, 66 Mo. 
275; Pearce v. Calhoun, 59 Mo. 271; 
Titterington v. Hooker, 58 Mo. 593; 
Mayberry v. McClurg, 51 Mo. 256; 


Cones v. Ward, 47 Mo. 289; Dodson v. 
Scroggs, 47 Mo. 285; Miller v. Wood- 
ward, 8 Mo. 169; Bauer v. Gray, 18 
Mo. A. 173. (2) If a creditor, after 
administration is closed, seeks a 
remedy through the courts of chan- 
cery, very strong and satisfactory 
reason must be shown _ therefor. 
French y. Stratton, 79 Mo. 560. (3) 
But the probate court has no juris-~ 
diction of matters of purely equita- 
ble cognizance connected with the 


administration of estates, In re 
Cunnor, 254 Mo. 65, 162 SW 252, 49 
LRANS 1108; Butler vy. Lawson, 72 
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[§ 102 


[§ 102] ¢. Effect of Existence or Absence of Legal | Remedy. The principles relative to the effect of the 


Mo, 227; First Baptist Church v. 
Roberson, 71 Mo. 326; U. S. Presby- 
terian Church v. Mcllhinney, 61 Mo. 
540; Ford v. Talmage, 36 Mo. A. 65. 
(4) When the object of a suit is to 
follow a trust fund through many 
transformations during a long series 
of years, the circuit court sitting in 
equity is the proper forum. But- 
ler vy. Lawson, supra. (5) The pro- 
bate court has no power to hear and 
determine an equitable application to 
renounce or affirm a will for a luna- 
tic, or to direct a guardian to take 
under the will or renounce the 
will; equity has exclusive jurisdic- 
tion. In re Connor, 254 Mo. 65, 162 
SW 252, 49 LRANS 1108. (6) Courts 
of equity have jurisdiction of a bill 
charging an executor with waste in 
not accounting for property which had 
come into his hands, although a final 
settlement was made with the county 
eourt. Clark y. Henry, 9 Mo. 3839. 
(7) Where the personal assets are in- 
sufficient to pay the debts, and there 
is land belonging to the estate in 
possession of the heirs, and within 
the jurisdiction of the probate court, 
an adequate remedy at law is afford- 
ed by Rev. St. § 146, providing that 
land of the decedent may be sub- 
jected to sale to pay debts; and equity 
cannot grant the administrator re- 
lief by a bill for an accounting 
against the heirs for sums received 
from him, and for the rents and 
profits of the land. Priest v. Spier, 
96 Mo. 111, 9 SW 12. 

{[h] New York.—(1) Some of the 
early decisions placed New York in 
the first group. Christy v. Libby, 2 
Daly 418, 5 AbbPrNS 192, 35 HowPr 


119; Seymour v. Seymour, 4 Johns. 
Ch. 409; Decouche vy. Savetier, 3 
Johns. Ch, 190, 8 AmD 478. (2) The 


later decisions state the rule to be 
that the chancery court in the exer- 
cise of its discretion will decline to 
take jurisdiction unless special facts 
and circumstances are alleged show- 
ing that the case is one requiring re- 
lief of such a nature that the probate 
court is not competent to grant it, 
or some reason is assigned or facts 
stated to show that complete justice 
cannot be done in that court. Bank- 
ers’ Surety Co. v. Meyer, 205 N. Y. 
219, 9§ NE 399, AnnCas1912D 1218 
[aft 146 App. Div. 867,\ 131° NYS 
857]; De Coppet v. Cone, 1 99NGN), HVE 
56, 92 NE 411, 139 AmSR 844, 20 
AnnCas 841 [aff 132 App. Div. 928, 
117 NYS 1132]; Sanders v. Soutter, 
126 °Ni: Y.) 193,27 .NE 263; ‘Hard v: 
Ashleys Pe N.. Ys 6GO6)1°23 “NEP ETT: 
Wager v. Wager, 89 N. Y. 161; Chip- 
man v. Montgomery, 63 N. Y. 221 [aff 
4 Hun 739]; Haddow v. Lundy, 59 
N. Y. 320; Dickinson v. Powers, 140 
App. Div. 195, 125 NYS 949; Matter 
of Farrell, 125 App. Div. 702, 110 
NYS 41; Post v. Ingraham, 122 App. 
Div. 738, 107 NYS 737; Matter of 
Smith, 120 App. Div. 199, 105 NYS 
223: Matter of Gcetz, 120 App. Div. 
10, 104 NYS 832; Volhard v. Volhard, 
149° “App: Div. 266," 104° NYS 578: 
Bushe v. Wright, 118 App. Div. 320, 
103 NYS 410 [aff 195 N. Y. 509 mem, 
88 NE 1116 mem]; Matter of Fogarty, 
IAT AD ps! Div. 583,102 INS © Te. 
Citizens’ Cent. Nat. Bank y. Toplitz, 
113 App. Div. 738, 98 NYS 826 [aff 
188 N. Y. 684 mem, 81°NE 1162 mem]; 
Steinway v. Von Bernuth, 82 App. 
Div. 596, 81. NYS 8838; Borrowe v. 
Corbin, °31 App. Div. 172, 52 NYS 
741 [aff 165 N. Y. 634 mem, 59 NE 
1119 mem]; Hynes vy. Alexander, 2 
App: Div. 109, 37 NYS 527; Strong 
v. Harris, 84 Hun 314, 32 NYS 349; 
Foote v. Bruggerhof, 66 Hun 406, 21 
NYS 509; Douglas v. Yost, 64 Hun 
155, 18 NYS 830, 28 AbbNCas 370; 
Furguson vy. Glover, 103 Misc. 341, 
170 NYS 141; Utica Trust, ete., Co. 
Vv. Thompson, 87 Misc. 31, 149 ‘NYS 
392: Leask v. McCarty, 59 Misc. 565. 
112 NYS 405; Blake v. Barnes, 18 


NYS 471, 28 AbbNCas 401; Morse v. 
Smith, 17 NYS 385; Dana v. Western, 
2 Edm. Sel. Cas. 391; Whitney v. 
Monro, 4 Edw. 5. (3) Where con- 
flicting claims as to real estate are 


involved, the action is properly 
brought in the supreme court in 
equity. Bushe y. Wright, 118 App. 


Div. 320, 108 NYS 410 [aff 195 N. Y. 
509 mem, 88 NE 1116 mem]. (4) An 
actual or probable attack upon the 
validity of the assignment of a legacy 
or distributive share, concerning 
which the surrogate’s court has no 
jurisdiction to adjudicate, would con- 
stitute a circumstance authorizing 
the supreme court to entertain the 
action. Citizens’ Cent. Nat. Bank v. 
Poplitz, “113 App. Div. 73, 93 NYS 
826 [aff 188 N. Y. 634 mem, 81 NE 
1162 mem]. (5) Where all parties 
to an action by the administrator 
with the will annexed for the con- 
struction of the will, and for the 
judicial settlement of its accounts, 
join in asking the exercise of such 
jurisdiction, and the court has prac- 
ticall” determined all questions 
which would arise on such account- 
ing before the surrogate, so that 
nothing remains but to distribute the 
estate, and where to remit them to 
the surrogate’s court would entail a 
great unnecessary expense, the court 
will take the account and distribute 
the estate. Utica Trust, ete., Co. v. 
Thompson, 87 Misc. 31, 149 NYS 392. 
(6) The courts often use the word 
“concurrent” to characterize the 
chancery jurisdiction, and seldom in 
express terms deny jurisdiction, but 
rather decline to exercise it. San- 
ders v.° Soutter, 126 N.vY. 193; 27 
NE 268 [rev 59 Hun 6238, 14 NYS 
831s PSG ON, Ye 979/32 (NEE 638- Patt 
17 NYS 141]; Farrell v. Farrell, 125 
App. Div. 702, 110 NYS 41; Matter 
of Smith, 120 ‘App. Div. 199, 105 NYS 
223; Matter of Goetz, 120 sates Div. 
10, 104 NYS 832; Volhard v. Volhard, 
119 App. Div. 266, 104 ‘NYS 578; 
Bushe v. Wright, 118 App. Div. 320, 
103 NYS 410 [aff 195 N. Y. 509 mem, 
88 NE 1116 mem]; Matter of Fogarty, 
147 App. Div..7583,/ L02TINYS > 7763 
Citizens’ Cent. Nat. Bank y. Toplitz, 
113 App. Div. 73,98 NYS 826 faff 
188 N. Y. 684 mem, 81 NE 1162 
mem]; Hynes v. Alexander, 2 App. 
Div. 109, 37 NYS 527; Douglas v. 
Yost, 64 Hun 155, 18 NYS 830, 28 
AbbNCas 370; Utica Trust, etc., Co. 
v. Thomson, 87 Misc. 31, 149 NYS 
392; Leask v. McCarty, 59 Misc. 565, 
112 NYS 405; Nagle v. McGinniss, 49 
HowPr 193; Rogers v. King, 8 Paige 
210. (7) But the court of appeals 
in a leading case distinctly says that 
the chancery jurisdiction “Should be 
regarded rather as auxiliary than 
concurrent.”’ Chipman Vv. Mont- 
gomery, 63 N. Y. 221, 236. (8) An 
action in equity to have a legacy 
declared to be a charge upon testa- 
tor’s real estate is not a suitable 
and appropriate proceeding for ascer- 
taining who are creditors and the 
amount of their claims, or to close 
up the estate, without administration 
or a resort to the procedure pre- 
scribed by statute for the proof of 
debts and their payment, etc. the 
court saying that ‘fa court of equity 
is not the tribunal appointed by law 
to administer upon the estates of de- 
ceased persons.’ Hogan y. Kavan- 
augh, 138 N, Y. 417, 423, 34 NE 292. 
(9) It has been held, however, that 
the supreme court cannot lawfully 
decline to take or retain jurisdiction 
unless the jurisdiction of the sur- 
rogate’s court has already been in- 
vok2d. Ludwig v. Bungart, 48 App. 
Div. 613, 68 NYS 91. (10) Several 
later cases have followed this de- 
cision. Steinway v. Von Bernuth, 
59 App. Div. 261, 69 NYS 1146. 82 
App. Div. 596, 81 NYS 883: Haughtan 
v. Conlon, 39 Misc. 584, 80 NYS 586: 
Meeks v. Meeks, 34 Misc. 465. 69 


NYS 7387; Ludwig v. Bungart, 33 
Mise. 177, 67 NYS 177. 

[i] Nevada.—(1) Where there are 
no special equities to support the 
equitable jurisdiction, the probate 
jurisdiction is exclusive. Lucich v. 
Medin, 3 Nev. 93, 93 AmD 376. (2) 
Equity has jurisdiction to inquire 
into the final account of an executor, 
and to falsify and surcharge it for 
fraud. Lucich v. Medin, supra. (3) 
Equity has jurisdiction to foreclose a 
mortgage against the estate of a de- 
ceased person. Corbett v. Rice, 2 
Ney. 330. See also Mortgages [27 
Cye 1516]. (4) But where the only 
necessary parties are the mortgagee 
and the personal representative of 
the deceased mortgagor, the jurisdic- 
tion of the probate court is concur- 
rent with that of the court of equity. 
Corbett v. Rice, supra. (5) Other- 
wise, the jurisdiction in foreclosure 
cases is exclusively in equity. Cor- 
bett v. Rice, supra (as where it is 
necessary to bring before the court 
other parties over whom the pro- 
bate court has no jurisdiction). (6) 
Where the jurisdiction is concurrent 
a court of equity has a discretion 
in any given case as to whether it 
will exercise that jurisdiction .or 
leave the parties to the ordinary 
remedy in the probate court. Cor- 
bett v. Rice, supra. 

[ji] Ohio.—(1) Early decisions ree- 
ognized at least a limited concur- 
rent jurisdiction of equity with the 
probate court. Taylor vy. Huber, 13 
Oh. St. 288: Stiver v. Stiver, 8 Oh. 
217; Cram vy. Green, 6 Oh. 429: Cad- 
walader Vv. Langley, 1 Disn. 497, 12 
Oh. Dec. (Reprint) 756. (2) The 
later decisions and statutes, however, 
seem to have the effect of placing 
Ohio in the third group. Cadiz First 
Nat. Bank y. Beebe, 62 Oh. St. 41, 
56 NE 485; McDonald y. Aten, 1 Oh. 
St. 293; Guiou v. Guiou, 5 Oh. Dee. 
(Reprint) 205, 3 AmLRee 475; Rote 
v. Stratton, 3 OhS&CP 156, 2 "“OhNP 
27; 

tk] Texas.—(1) The early cases 
showed a willingness on the part 
of the chancery court to assume quite 
a broad jurisdiction over the estates 
of decedents, although it was usually 
sustained on the ground that on ac- 
count of some equitable right of the 
party the powers of the probate 
court were inadequate to grant full 
relief. Smith v. Smith, 11 Tex. 102; 
Newson v. Chrisman, 9 Tex. 113: 
Hall v. McCormick, 7 Tex. 269; Long 
v. Wortham, 4 Tex. 381; Chevallier 
v. Wilson, 1 Tex. 161. (2) But the 
tendency of the later decisions has 
been to throw the state into the third 
group. Rogers v. Kennard, 54 Tex, 
30; Cannon y. McDaniel, 46 "Tex. 303; 
Atchison v. Smith, 25 Tex. 228; Gid- 
dings v. Crosby, 24 Tex. 295. (3) 
Where an administration has been 
closed, and the administrator dis- 
charged, or where such is the pre- 
sumption from lapse of time, the ad- 
ministrator cannot be compelled to 
account in the probate court, but the 
remedy is in the district court. Por- 
tis v. Cummings, 14 Tex. 139. 

{1] Utah—(1) The statute relat- 
ing to the jurisdiction of probate 
courts and the settlement of estates 
commits the administration of the 
estates of deceased persons to the 
probate court. Matter of Moulton, 
9 Utah 159, 33-P" 694. (2) The dis- 
trict court should not take juris- 
diction of any matter, in the admin- 
istration of such estates, except up- 
on appeal, or, in exceptional cases, 
where the probate jurisdiction is pro- 
fessedly inadequate, or has actually 
shown itself insufficient. Matter of 
Moulton, supra. (3) An assignment 
of an heir’s interest or his compro- 
mise agreement while the estate is 
in administration may be enforced 
and determined by an action in equi- 
ty, and the _Probate courts, if having 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 102-104] 


existence or absence of a legal remedy, apply as 
well to the jurisdiction of equity over administra- 
tions as to its jurisdiction over other matters of gen- 
eral equitable cognizance. While in administration 
matters a resort to equity may be justified on the 
ground of the lack of a remedy at law,! the mere fact 
that the subject of the suit involves the estate of a 
deceased person will not justify the interference of 
equity when a legal remedy exists,? except in cases 
of concurrent jurisdiction,? and upon the principle 
that the ancient original jurisdiction of equity is not 
taken away by the subsequent creation or enlarge- 
ment of a remedy at law. 

[§ 103] d. Matters of Exclusive Probate Juris- 
diction. While the original jurisdiction of equity 
over the administration of estates, where uninter- 
fered with, has always been very extensive, never- 
theless there are some matters which have always 
fallen within the exclusive jurisdiction of the com- 
mon-law or ecclesiastical (probate) courts. Thus 
a court of equity in the absence of statute has no 
jurisdiction to admit a will to probate;> nor can 
it avoid a will or set aside the probate thereof even 
on the grounds of fraud, mistake, or forgery. Such 
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(21.0:.J.) | 129 
jurisdiction is vested exclusively in the probate, 
courts.’ In this country in the absence of statute 
a court of equity has now no power, probably in 
any jurisdiction, to entertain a suit brought to es- 
tablish a will,® other than lost, spoliated, or de- 
stroyed wills,® and this is also the present rule in 
England.t° In the absence of statute equity has 
never had jurisdiction to appoint executors or ad- 
ministrators or their successors,!! and a creditor, 
legatee, or distributee must if such course is open 
to him apply to the probate court for the appoint- 
ment of an executor or administrator, and cannot 
resort to chancery in the first instance.12 Some 
decisions, however, recognize the right of a ered- 
itor, legatee, or distributee, to resort to equity in 
the absence of an executor or administrator.1% 
[§-104] e. Equitable Aid to Trustees, Includ- 
ing Executors and Administrators. The existence 
of express trusts involving the estates of deceased 
persons, or the constructive trust relationship which 
equity has always deemed to exist between the per- 
sonal representatives of an estate and those inter- 
ested in it, still renders proper and occasionally 
necessary an application to equity, sometimes for 


tributing the assets thereof. 


concurrent jurisdiction under Comp. 
L. (1907) § 3778, possess it only be- 
cause possessing the power to ad- 
judicate questions in equity. Dunn 
aie ty asta Ai Witane sot. tb) 

{m] .Vermont.—(1) The probate 
court has full jurisdiction in respect 
to the settlement and allowance of 
claims at law against a decedent’s 
estate, and of marshaling and dis- 
Haris 
v. Harris, 79 Vt. 22, 64 A 175; Do- 
mestic, ete, Missionary Soc. v. 
Hells, 68 Vt. 497, 35 A 463; Davis v. 
Hastman, 66 Vt. 651, 30 A 1; Hotch- 
kiss v. Ladd, 62 Vt. 209, 19 A 638; 
Goff v. Robinson, 60 Vt. 633, 15 A 


Soo. (2) It also has an extensive 
chancery jurisdiction, by which 
claims in some respects of purely 


equitable cognizance may be there 
adjusted. Domestic, etc., Missionary 
Soc. v. Eells, supra; Adams v. Adams, 
22 Vt. 50. (3) The probate juris- 
diction is .exclusive. Lawles v. St. 
Albans First Nat. Bank, 54 Fed. 564. 
(4) But the probate court is not pos- 
sessed of general equity powers, and 
when the power of the probate court 
is inadequate, the court of chancery 
will lend its aid. Wetmore, etc., 
Granite Co. v. Bertoli, 87 Vt. 257, 88 

TiClark owe) Peck) i719 SV t.. 2175; 
65 A 14; Marsh v. Marsh, 78 Vt. 
399, 63 A 159; Davis v. Eastman, 66 
Vt. 651, 30 A 1; Therasson v. Hickok, 
37 Vt. 454. (5) The jurisdiction of 
the court of chancery is not original, 
nor concurrent with that of the pro- 
bate court, but is special and limited, 
and only in aid of that of the probate 
court when itS powers are inade- 
quate. Batchelder v. White, 82 Vt. 
Won Led Le Clarkive Peck 1 9Vitx 
275, 65 A 14; Harris v. Harris, 79 
Vt. 22, 64 A 75; Bethel School Dist. 
No, 3 v. -Sheldon, 71 .Vt. 95, 41 A 
1041; Protestant Episcopal Church 
Domestic, etc., Missionary Soc. v. 
Fells, 68 Vt. 497, 35 A 463, 54 AmSR 
888; Davis v. Eastman, 66 Vt. 651, 
30 A 1; Ward v. Underhill Cong. 
Church, 66 Vt. 490, 29 A 770; Blair 
vy. Johnson, 64 Vt. 598, 24 A 764; 
Boyden v. Ward, 38 Vt. 628; Merriam 
v. Hemmenway, 26 Vt. 565; Adams 
v. Adams, 22 Vt. 50; Morse v. Slason, 
13) ViiEE296: 

[n] ‘Wisconsin—(1) The county 
eourts have plenary jurisdiction in 
all matters of the administration, 
settlement and distribution of the 
estates of deceased persons. Tryon 
vy. Farnsworth, 30 Wis. 577. (2) The 
eircuit court will decline to take 


[21 C. 3.9} 


jurisdiction of such matters except 
where special circumstances show 


that a complete and adequate remedy | 


cannot be given by the county court. 
Stehn v. Hayssen, 124 Wis. 583, 102 
NW 1074; Gianella v. Bigelow, 96 
Wis. £85, 71 NW 111; Meyer v. Garth- 
waite, 92 Wis. 571, 66 NW _ 704; 
Hawley v. Tesch, 72 Wis. 299, 39 NW 
483. (3) A creditor of a foreign 
testator who owned land in Wiscon- 
sin cannot sue in equity to compel 
the executor to prove the will in that 
state, since the creditor has the same 
right as the executor to produce an 
authenticated copy of the will and 
its probate in the foreign state, and 
to procure its allowance by the coun- 


ty court of the county in which testa- j 


tor’s lands are situated. Wells v. 
Walsh, 87 Wis. 67, 57 NW 969. 

99. See supra § 14. 

1. Ala.—Peters _v. Rhodes, 157 
Ala. 25,-47 S 183; Little v. Knox, 96 
Ala. 179, 11 S 443; Griffin v. Pringle, 
56 Ala. 486; Garrett v. Juynch, 45 
Ala, 204. 

Fla.—Benedict v. Wilmarth, 46 Fla. 
535, 35 S 84, 4 AnnCas 1033. 


Ga.—Bailey v. McAlpin, 122 Ga. 
616, 50 SE 388; Bond y. Watson, | 
22 Ga. 637. 


IJl.—Doane v. Walker, 101 Ill. 628; 
Russell v. Madden, 95 Ill. 485; Peo. v. 
Lott, 27 Ill. 215; Freeland v. Dazey, 
25 Ill. 294. 

Ind.—State v. Brutch, 12 Ind. 381. 

JTowa.—Burroughs vy. McLain, 37 
Iowa 189; Cowins v. Tool, 36 Iowa 
82; Patterson v. Bell, 25 Iowa 149. 

Minn.—Peterson v. Vanderburgh, 
77 Minn. 218, 79 NW 828, 77 AmSR 
671. 

N. H.—Thomson vy. Smith, 64 N. 
H. 412, 13 A 639. 

N. J.—Nelson v. Errickson, 81 N. 
J. Eq. 226, 87 A 116. 

N, Y.—Bankers- Surety’ Co. v. 
Meyer, 146 App. Div. 867, 131 NYS 
857 [aff 205 N. Y. 219, 98 NE 399, 
AnnCas1913D .1218]; Matter of Far- 
rell, 125 App. Div. 702, 110 NYS 
41: Citizens’ Cent. Nat. Bank v. Top- 
litz, 113 App. Div. 73, 98 NYS 826 
[aff 188 N. Y. 634 mem, 81 NE 1162 
mem]; Onondaga Trust, ete., Co. v. 
Pratt, 25 Hun 23; Leask v. McCarty, 
59 Misc. 565, 112 NYS 405. 

N. C—Moore v. Rankin, 172 N. C. 
599, 602, 90 SE 759 [quot Cyc]. 

Oh.—McDonald vy. Aten, 1 Oh. St. 
298: Cram v. Green, 6 Oh. 429. 

3’ G.—Moore v. Caldwell, 29 S. C. 
Ea. 22. 

Va.—Whitehead_ v. 31 
Gratt. (72 Va.) 784. 


Coleman, 


i 


Eng.—Atkinson v. Henshaw, 2 Ves. 


| & B. 85, 35 Reprint 251. 


2. Ala.—Seals v. Weldon, 121 Ala. 
Phe 25 S 1021; Bell v. Bell, 36 Ala. 


FET aise aay v. Ingalls, 70 Me: 


Miss.—Bernheimer vy. Calhoun, 44 
Miss. 426. 

N. J.—Decker v. Decker, 27 N. J. 
Kq. 239. 

N. Y.—Boughton y. Flint, 74 N. Y. 
476; In re Stumpf, 4 App. Div. 282, 
39 NYS 469. 

N. C.—-More v. Rankin, 172 N. C. 
599, 602, 90 SE 759 [quot Cyc]; Wil- 
kins v. Finch, 62 N. C. 355; Lyon 
v. Lyon, 43 N. C. 201; Jones y. Jones, 
SINE ICs 29 6: 

Oh.—Mawhorter v. Armstrong, 16 


Oh. 188. 

ote We v. Carson, 23 Pa. Dist. 
R. I.—Gavitt Vv. Berry, S20") Rens 

14, 49 A 99. 


S. Sienieae toe v. Daniel, 5 S. 


'3. See supra § 99, 

4. See supra §18. : 

5. See Wills [40 Cye 1248, 1249]. 

6 See Wills [40 Cyc 1252]. 

7. Simmons v. Saul, 138 U. S. 439, 
11 SCt 369, 34 L. ed. 1054; Kieley 
v. McGlynn, 21 Wall. (U. S.) 503, 
22 L. ed. 599; Bradley v. Bradley, 
117 Md. 515, 83 A 446, 447 [quot 
Cyc]; Allen v. McPherson, 1 H. L. 
Gas? 191, 9° Reprint’ 727. -Andsée 
generally Wills [40 Cyc 1248, 1253]. 

8. See Wills [40° Cyc 1249 notes 
76, 77]. See also supra § 98 note 75. 

9. See Wills [40 Cye 1250]. 

10. See Wills [40 Cye 1248, 1249]. 

11. Campbell vy. Charleston Bank,. 
3S! C384: 

{a] In Tennessee by statute the 
chancery court has been given cer- 
tain powers in this regard, concur- 


rently with the-probate court: Code 
(1884) §§ 3050-3060, 5047. 
12. Flash v: Gresham, 36 Ark. 


529; Cochran y. Cochran, 2 Del. Ch. 
17; Houston v. Maddux, 179 Ill. 377, 
53 NE 599 [rev 73 Iil. A. 203]; Good- 
man v. Kopperl, 169 Jll. 136, 48 NE 
172 [aff 67 Tll. A. 42]; Colvin v. Jones, 
194 Mich. 670, 161 -NW 847: A’drich 
v. Annin, 54 Mich. 230, 19 NW 964. 

13. Shannon vy. Dillon & R. Mon. 
(Ky.) 389, 48 AmD 294; Hefferman 
ver Horward, @6 “Bs Mont hen 567. 
Wood v. Ford, 29 Miss. 57: Farve v. 
Graves, 12 Miss. 707. See Satter v. 
Garrollso Sandi: &Ch (NPY. ebi3< 
and generally Executors and Admin-. 
istrators [18 Cye 62]. ‘ 


130 [210.9:] 


direction or guidance in the performance of the du- 
ties of his trust,}4 or as to the application or aistri- 
bution of funds in his hands,1®° and sometimes for 
the construction of a will.1® In all cases of express 
trusts the trustee has always if in doubt the right 
to apply to the chanecry court for a construction 
of the terms of the trust instrument, and to receive 
from the court aid and advice as to the proper man- 
ner of performing the duties incumbent upon him 
as trustee,!? and this rule is not varied because 
the trustee happens to be an executor and the trust 
instrument a will.148 The same rules apply to com- 
mittees of lunaties.1° But in a case where there is 
no express trust, an executor or administrator will 
receive the aid and advice of the court only when 
the affairs of his testator or intestate are so much 
involved that he cannot safely administer the estate 
except under the direction of a court of equity.®° 
But the trustee has no right to come into a court 
of equity without some reasonable ground there- 
for,?4 and a case must be presented where the ac- 
tion of the court is invoked as distinguished from 
an abstract opinion.?? 

[§ 105] 7. Equitable Relief as Ground of Ju- 
risdiction—a. In General. With reference to the 
subjects of the preceding sections,”* the jurisdiction 
of equity is largely dependent upon or ascribed to 
the attitude of equity toward the substantive rights 


EQUITY 


[§§ 104-106 


applies its own peculiar forms and remedies.?4 In 
very many cases, however, the jurisdiction depends 
chiefly or altogether upon the inadequacy of the 
relief obtainable at law, and the consequent neces- 
sity of invoking the more direct and specifie reme- 
dies afforded by equity for the protection of rights 
in themselves sufficiently recognized at law.2° For 


’ example the jurisdiction to compel specific perform- 


ance can be invoked only to carry out the terms 
of a valid legal contract,?° unless defendant has 
estopped himself from denying plaintiff’s right,?7 
and not to change or add to its terms for the pur- 
pose of making a more équitable adjustment.?* The 
remedy is granted when a judgment at law would 
be inadequate relief even where the contract relates 
to personal property,?® and is denied where such 
legal remedy is adequate.*° In like manner the 
jurisdiction of equity may be invoked in appropriate 
eases solely to procure the cancellation, surrender, 
or reformation of instruments,*! the rescission of 
contracts,°? or preventive relief by way of in- 
junction.®? 

[§ 106] b. Preventive Relief, Quia Timet. A 
class of cases requiring special mention, where the 
jurisdiction depends chiefly or altogether upon the 
necessity for relief obtainable only in equity, is 
that of bills whose object it is to prevent antici- 
pated mischiefs which could not after their oceur- 


involved, although in dealing with such rights equity | rence be adequately redressed. Such bills are known 


14. See Executors and Adminis- 
trators [18 Cyc 208]. 

15. See Executors and Adminis- 
trators [18 Cyc 596]. 

16. See Wills [40 Cyc 1848]. 

17. See Trusts [39 Cyc 317]. 

is. Ala.—Jordan v. Hardie, 131 
Ala. 72, 31 S 504; Cowles v. Pollard, 


51 Ala. 445; Trotter v. Blocker, 6 
Port. 269. ? 

Conn.—Crosby v. Mason, 32 Conn. 
482, 


Ill. Bridges vy. Rice, 99 Ill. 414; 
Whitman v. Fisher, 74 Ill. 147. 

Md.—Woods vy. Fuller, 61 Md. 457. 

Mass.—Hancock vy. Minot, 8 Pick. 

N. H.—In re Baptist Church, 51 N. 
H. 424, 

“NN. Y.—Douglas v. Yost, 64 Hun 
155, 18 NYS 830, 28 AbbNCas 370. 

N. C.—Reid v. Alexander, 170 N. 
Cc. 303, 87 SE 125; Heptinstall v. 
Newsome, 146 N. C. 503, 60 SE 416; 
Wittle vy. Thorne, 93 N.C. 69; Ads- 
brook vy. Reid, 89 N. C. 151; Simp- 
son v. Wallace, 83 N. C. 477. 

Va.—Gooch y. Old Dominion Trust 
Co., 121 Va, 29, 92 SEH 846; Young 
v. Cabell, 27 Gratt., (68 Va.) 761; 
Osborne v. Taylor, 12 Gratt. (53 Va.) 
TL. 

W. Va.—McDonald v. Jarvis, 64 W. 
Va. 62, 60 SE 990, 131 AmSR 889; 
Hanna vy. Galford, 55 W. Va. 160, 
47 SE 359; Pendleton v. Bower, 49 
W. Va. 146, 38 SE 487; Rexroad v. 
Wells, 13 W. Va. 812. 

[a] In cases of real difficulty (1) 
in construing wills, or in distributing 
assets, in ascertaining the persons 
entitled, or in determining under 
what law property should be divided, 
the personal representative of the 
estate may ask the direction of a 
court of equity. Morrison v. Mc- 
Farland, 147 Ga. 465, 94 SH 569. (2) 
“The cases in which a trustee, ex- 
ecutor or administrator has usually 
invoked and received the instructions 
and directions of a court of equity, 
are those in which it has become im- 
portant, in order to avoid responsibil- 
ity, to have a deed or will, or other 
writing of doubtful meaning or ef- 
fect, construed; or where disputes or 
doubts have arisen in respect to the 
shares of an estate or fund ready to 
be distributed, to which the benefi- 


ciaries, whether legatees, distributees 
or creditors, were respectively enti- 
tled.” Clay v. Gurley, 62 Ala. 14, 


21. : 

19. McDonald y. Jarvis, 64 W. Va. 
62, 60 SE 990, 131 AmSR 889. 

20. McNeill v. McNeill, 36 Ala. 
109, 76 AmD 320; Bryan v. Hickson, 
40 Ga. 405; Adams vy. Dixon, 19 Ga. 
513, 65 AmD 608; Sanford v. Thomp- 
son, 18 Ga. 554; Thomson v. Palmer, 
19 S. C. Eq. 32; Brown y. McDonald, 
10 S. C. Eq. 297; Hanna v. Galford, 55 
W. Va. 160, 47 SH 359. 

21. Warner y. Mettler, 260 Ill. 416, 
103 NE 259 [aff 176 Tll. A. 473]. 

22. 
136, 141, 108 NYS 313; Moore v. Ran- 
kin, 172 N. C. 599, 90 SE 759; Little 


Vie Pherne,.93) N. CC) 69: Taytor sv. 
Boud: 45 N. C. 5. See also infra 
§ 139. 


“T am, however, unable to find any 
authority for an executor to maintain 
an action in equity which is solely 
advisory in the relief sought and in- 
volving the determination of no con- 
troversy over property rights.” Vo- 
shall vy. Clark, supra, 

23. See supra §§ 48-96. 

24. See Assignments §§ 8, 17, 25; 
Fraud [20 Cyc 94]; Liens [25 Cyc 
681]; Trusts [89 Cyc 588]; and other 
like titles. 

25. See supra § 46. 

“An action at law fails to af- 
ford an adequate remedy for the 
breach of a contract to convey real 
estate, or for a refusal to execute a 
trust with which it is charged, be- 
cause it will not place the parties in 
the same situation in which they 
were before the agreement was made, 
and because it is not ,.prompt, com- 
plete, and_ efficient.’ Rogers” v. 
Penobscot Min. Co., 154 Fed. 606, 613, 
83 CCA 380. 
es Ala.—Bogan vy. Camp, 30 Ala. 

Cal.—Martin v. Zellerbach, 38 Cal. 
300, 49 AmD 365. 

Del.—Ross v. Singleton, 1 Del. Ch. 
149, 12 AmD 86. 

Ky.—Haly vy. Frankfort Bldg., etc., 
Assoc., 4 KyL 362. 

Md.—Selby v. Case, 459, 
39 A 1041. 

N. Y.—Minturn  y. 
Johns. Ch. 497. 


87 Md. 


Seymour, 4 


Voshall v. Clark, 123 App. Div.. 


Pa.—Corbet y. Oil City Fuel Sup- 
ply Co., 21 Pa. Super. 80. 

Va.—Steyenson y. Singleton, 1 
Leigh (28 Va.) 72. 

And see generally Specific Per- 
formance [26 Cyc 543, 546]. 

[a] Equitable defense.—An agree- 
ment may create such equities as to 
afford a defense to one claiming 
thereunder, whereas because of its 
legal insufficiency he could not have 
the aid of equity to enforce it af- 
firmatively. Howard v. Currant, 9 
B. Mon. (Ky.) 493; Woollam v. 
Hearn,.7 Ves. Jr. 211, 32> Reprint 


{[b] The exception in favor of 
partly performed contracts not com- 
plying with the statute of frauds 
may be traced to the jurisdiction of 
equity to relieve against fraud. Jer- 
vis v. Smith, Hoffm. (N. Y.) 
Cooper vy. Cooper, 8 OhS&CP 35, 6 
OhNP 99. See also Specific Per- 
formance [36 Cyc 644]. 

27. South, ete. R. Co. v. High- 
land Ave., ete., R. Co., 117 Ala. 395, 
23-S 973, 

28. Tucker v. Clark, 2 Sandf. Ch. 
(N. Y.) 96; Trevino v. Cantu, 61 Tex. 
88. See also Specific Performance 
[86 Cyc 588]. 

29. Ill—Davenport vy. Plano Impl. 
Go. /%0' ThA.) £645 

71 Me. 


Me.—Draper vy. Stone, 
Ep me T tee Bae v. Tuck, 1 Md, Ch. 


175. 


Mass.—Clark y. Flint, 22 Pick. 231, 
33 AmD 733. 

Pa.—Brown v. Alloy, Smelting Co., 
31 PittsbLegJNS 265. 

And see Specific Performance [35 
Cyc 557 et seq]. 

30. Canal Comrs. v. Chicago Sani- 
tary 1 Dist, 191--THle 326; 6l INE hs 
Curtis v. Blair, 26 Miss. 309, 59 AmD 
257; Madison Athletic Assoc. vy. Brit- 
tin, 60 N. J. Eq. 160, 46 A 652; Mee- 
han v. Owens, 196 Pa. 69, 46 A 263. 


And see Specific Performance [36 
Cyc 554]. 
31. See Cancellation of MInstru- 


ments §&§ 4-74; Reformation of In- 
struments [34 Cyc 906]. 


82. See Cancellation of instru- 
ments §§ 4-74; Contracts § 648. 
1007, See Injunctions [22 Cye 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be » phere + 


§ 106] BS) 


by the generic term of ‘‘bills quia timet.’’°4 While 


equity will not interfere for the 


claring rights to ,prevent a possible controversy 
which has not yet arisen,*® or where no actual dan- 
ger to plaintiff’s rights is shown, it will interfere 
to prevent a multipheity of suits,?7 or an irreparable 
injury to a freehold,** or to remove a cloud upon 
title,*® or to protect the subject matter of a con- 
troversy where there is actual danger that it may 
‘be so dealt with as to prejudice plaintiff’s rights.*° 
Instances of this preventive jurisdiction are found 
in the protection afforded to those holding remain- 
ders and other rights in futuro against loss or in- 
jury at the hands of one in possession,*t and to 


_ 84 Southern R. Co, v. North Caro- 
lina R. Co., 81 Fed. 595; Lewis v. 
Gollner, 129 N. Y. 227, 29 NE 81, 26 
AmSR 516 [rev 14 NYS 362]; State 
v. Warner Valley Stock Co., 56 Or. 
283, 106 P 780, 108 P 861; Eckman 
v. Eckman, 55 Pa. 269; 2 Story Ea, 
Jur. § 826. 

“A bill quia timet is in the nature 
of a writ of prevention, and is en- 
tertained as a measure of precau- 


tionary justice, and to _ forestall 
wrongs or _ anticipated mischief.’ 
Bailey v. Briggs; 56 5 lee Sry eee LU fe 
415. 

[a] “Gord Redesdale says: ‘A 


court of equity will also prevent in- 
jury in some cases by interposing 
before any actual injury has been 
suffered, by a bill which has been 
sometimes called a bill quia timet, 
in analogy to proceedings at the com- 
mon law, where in some cases a writ 
may be maintained before any mov- 
lestation, distress, or impleading. 
Thus a surety may file a bill to com- 
pel the debtor on a bond in which 
he has joined to pay when due, 
whether the surety has been actually 
sued for it or not; and upon a Ccov- 
enant to save harmless, a bill may 
be filed to relieve the covenantee 
under similar circumstances.’ ’’ Redes- 
dale Pl. (4th ed) p 148 [quot New 
Orleans y. Christmas, 131 U. S. 191, 
212, .9.. SCt 745; 33 L.. ed. 99; Amer- 
ican Waterworks, etc., Co. v. Home 
Water Co., 115 Fed. 171, 182 (app 
dism 194 U. S. 639, 214 SCt 855, 48 
L. ed. 1162)]. 

35. See infra § 139. 

36. Wood v. Asher Lumber Co., 39 
Sw 702, 19 KyL 235; Drucklieb v. 
Harris, 209 N. Y. 211, 102 NH 599; 
Hartwell v. Mutual L. Ins. Co., 50 
Hun 497, 3 NYS 452; Saratoga Coun- 
ty v. Deyoe, 15 Hun 526 [rev on other 
grounds 77 N. Y. 219, 57 HowPr 134]; 
Randolph v. Kinney, 8 Rand. (24 
Va.) 394; Lane vy. Eggleston, 2 Patt. 
& H. (Va.) 225. 

[a] A mere apprehension that that 
which it is proposed to do in a law- 
ful way may be attempted in an un- 
lawful way is not a sufficient basis 
for equitable interposition. Hiester 
v. Glouglersville Band, 24 Pa. Dist. 
765. 

[b] Statutory remedy.—A bill quia 
timet will not be entertained where 
the threatened danger can be averted 
by pursuit of a statutory remedy. 


i ieee vy. ‘Noel; 12 \Phila.’ (¢Pa.) 
431. 
[ec] Actual or imminent damage of 


a substantial nature is essential to 
support a bill quia timet. Green v. 
Hankinson, 1 Miss. 487; Fletcher v. 


Bealey, 28 Ch. D. 688. 

87. Guest y. Brooklyn, 69 N. Y. 
506; Heywood v. Buffalo, 14 N. Y. 
534. See also supra §§ 48-52. 

[a] Diversion of specific fund.— 


“Tt is clearly within the jurisdiction 
of a court of equity to interfere and 
prevent an improper diversion of a 
specific fund devoted to a particular 
use, whenever such intereference be- 
comes necessary to prevent a great 
or irreparable injury, or to avoid a 
multiplicity of suits.” Farmer v. 
Vollentine, 7 Nebr. 498, 502. 

38. Guest v. Brooklyn, 69 N. Y. 


EQUITY 


purpose of de- 


same demand.*° 


aan) Heywood vy. Buffalo, 14 N. Y. 
ov . 

{a] Irreparable injury in such a 
sense as to create a standing in a 
court of equity does not necessarily 
mean that complainant will be ruined 
or grievously harmed if the court of 
equity does not intervene, but only 
that some legal right of complain- 
ant will be illegally taken from it 
which in equity and good conscience 
it is entitled to enforce, the proper 
and full enjoyment of which will be 
impaired or lost if equity declines to 
interfere and puts complainant to its 


action at law for damages. Warren 
Bros. Co. v. Montgomery, 172 Fed. 
414, See generally Injunctions [22 


Cyc 763]. 

{b] A freehold is not injured by 
being illegally assessed and taxed, so 
as to authorize a court to interfere 
by giving preventive relief for its 
protection, Guest v. Brooklyn, 79 
N. Y. 624; Guest v. Brooklyn, 69 N. 
Y. 506 [aff 8 Hun 97]. See also Tax- 
ation [37 Cyc 1260]. 

39. Guest v. Brooklyn, 69 N. Y. 
506; Heywood v. Buffalo, 14 N. Y. 


534, See also Quieting Title [22 Cyc 
13251: , 
[a] Deed delivered as escrow.—A 


deed made in the course of a pro- 
posed family arrangement, and only 
delivered as an escrow, and yet by 
some means finding itself on the rec- 
ord, would be such a cloud upon the 
grantor’s title that, the arrangement 
failing, he would have good right to 
demand cancellation of the deed. 
Eckman v. Eckman, 55 Pa. 269. 

40. U. S.—Twin City Power Co. v. 
Barrett, 126 Fed. 302, 61 CCA 288 
[aff 118 Fed. 861]. 

Ala.—Peters v. Rhodes, 157 Ala. 
25; 47 S 183: 

Conn.—Dresser y. Hartford L. Ins. 
Co., 80 Conn. 681, 70 A 39. 

N. Y.—Scott v. Onderdonk, 14 N. 
Y. 9, 67 AmD 106; Beilman v. United 
Surety Co., 168 App. Div. 921, 152 
NYS 684 [cit Cyc]. 

Tenn.—Barrow v. Barrow, 4 Tenn. 
Civ. A. 338, 344 [cit Cyc]. 

Wash.—Forrester vy. Jastad, 97 
Wash. 633, 167 P 55 (action to re- 
lieve party from liability on notes 
procured from him by fraud, and to 
prevent their negotiation to an in- 
nocent holder). 

[a] Rule applied: (1) To prevent 
the sale of the property in _ con- 
troversy. Field v. Ashley, 79 Mich. 
231, 44 NW 602; Baird v. Goodrich, 
5 Heisk. (Tenn.) 20. (2) To prevent 
removal of property from _the state. 
Redd v. Wood, Ga. Dec. Pt. IJ. 174. 
(3) To preserve specific property 
which is in dispute in a court of 
law. Schmidt vy. Dietericht, 1 Edw. 
(N. Y.) 119. (4) But not merely to 
impound the property of defendant 
in order to hold it for the satis- 
faction of a personal judgment, even 
in the absence of a remedy by at- 
tachment. Union Bank v. Newman, 
4 Humphr. (Tenn.) 330. See, how- 
ever, Moore v. Kidder, 55 N. H. 488 
(where there appeared a fraudulent 
intention and attempt on the part of 
defendant to dispose of his property 
and put it beyond the reach of his 
creditors, 


for the purpose of defeat-' 


[210.3] 131 


sureties whose rights are in danger from the cred- 
itor’s delay in proceeding against the principal.*? 
Bills against trustees, executors, and administrators 
to prevent diversion or waste of the property in their 
hands are also treated as bills quia timet,#? but the 
jurisdiction in such eases rests rather upon the equi- 
table character of plaintiff’s interest than upon the 
relief demanded.*# 
treated as a distinet subject of jurisdiction,‘ a bill 
of interpleader is essentially a bill quia timet, to 
prevent the danger of a double liability for the 


While interpleader is usually 


The necessity for an injunction or 


a receiver to protect the subject matter from threat- 
ened injury may be the ground of appealing to 


ing plaintiff in the collection of any 
judgment he might obtain). 

41. Ala.—Underwood vy. Under- 
wood, 162 Ala. 553, 50 S 805, 136 
AmSR 61; Peters v. Rhodes, 157 Ala, 
25, 47 S 183; Ramey vy. Green, 18 
Ala. 771; James v. Scott, 9 Ala. 579; 
Lewis vy. Hudson, 6 Ala. 463. 


Ark.—Evans v. Pettus, 112 Ark, 
pie 166 ad 955. 

onn.—Terry v. Allen, 60 Conn. 
530, 23 A 150. 

Ga.—Collins vy. Barksdale, 23 Ga. 


602. 
lll.— Gavin vy. Curtin, 171 Ill. 640, 

49 NE 523, 40 LRA 776, 

i ee v. Bowling, 6 B. Mon. 
N. Y.—Champlin y. Cha lin, 4 

Edw. 228, Leon 


Tenn.—Bonner Vv. Bonner, Ig 
Humphr. 436. 
Eng.—Gifford v. Hart, 1 Sch. & 


Lef: 386; Rous v. Noble 4 
249, 23 Reprint 761. ‘is teonne 

And see Estates §$ 105-109. 

[a] Justice Story states the rule 
to be, that in all cases “where there 
is a future right of enjoyment of 
personal property, courts of equity 
will now interpose and grant relief 
upon a bill quia timet, where there 
is any danger of loss or deterioration, 
or injury to it in the hands of the 
party who is entitled to the present 
pessession,” 2 Story Eq. Jur. § 845 
[quot Underwood vy. Underwood, 162 
Ala. 553, 557, 50 S 305, 136 AmSR 
oer Dees 157 Ala. 25; 29, 

; Bethea v. Bethea, 116 : 
265, 271, 22 S 561]. cay 

[b] Exacting security.—(1) In the 
case of future interests in personal 
property the court may require se- 
curity from the present possessor 
(Rous v. Noble, 2 Vern. 249, 23 Re- 
print 761), (2) or payment into court 
(Slanning y. Style, 3 P. Wms. 334, 
24 Reprint 1089); (3) but will not 
direct delivery to the remainderman 
on his giving security to the person 
entitled to present enjoyment (Har- 
rison vy. Belden, 26 Conn. 67). 

42. See Principal and Surety [32 
Cye 234]. 

“This jurisdiction of equity is 
sometimes put upon the right of the 
surety in that court to exoneration, 
and sometimes, and more properly, 
we think, upon the equitable right 
of the surety to relief guia timet; 
that is, the right to have his prop- 
erty relieved of the threatened sacri- 
fice thereof created by the unjust and 
illegal demand of the creditor by 
removing the incumbrance altogether 
by discharge, by equitable applica- 
tion of setoffs, by compelling the 
principal debtor to pay, or by reduc- 
ing the demand of the creditor to 
its due and equitable proportion, and 
permitting the surety to redeem his 
property therefrom by payment of 
the true amount, if any amount is 
found due.’ St. Croix Timber Co. 
v. Joseph, 142 Wis. 55, 62, 124 SW 1049. 

43. 2 Story Eq. Jur. §§ 827, 828. 

44. See Executors and Adminis- 
trators [18 Cyc 292]; Trusts [39 Cyc 
574]. 

45. 3 Pomeroy Eq. Jur. §1319; 2 
Story Eq. Jur. § 807. 

46. See Interpleader [28 Cyc 3]. 
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equity, and to that extent bills with these objects 
may properly be traced to the quia timet jurisdic- 


tion.47 Bills to perpetuate testimony are clearly 
of this class.*§ 
[§ 107] 8. Equitable Procedure as Ground of 


Jurisdiction—a. In General. While it is never easy 
to establish the origin of any branch of equity ju- 
-risdiction with precision,*® the task is especially dif- 
ficult where a resort to equity seems to have resulted 
from the obstacles presented by legal procedure, and 
from the greater convenience and adaptability of 
-equitable forms.°° The following subjects seem to 
be within this class, and the right to discovery in 
equity to be in most cases at the foundation of the 
_Jursdiction.>? 

[§ 108] b. Accounts. Aside from the numer- 
-ous cases where an accounting may be had in equity 
in the exercise of jurisdiction acquired on other 
-grounds,®? matters of account are per se within the 
‘scope of equity jurisdiction.>? This equitable juris- 
diction is concurrent with that of courts of law,>* 
and no precise rule can be laid down as to the 
‘eases in which a court of equity will exercise its 
‘jurisdiction. The court reserves to itself a large 
discretion upon the subject and will take or refuse 
jurisdiction according to the circumstance of the 
particular case.°° The best considered authorities 
put the equitable jurisdiction upon three grounds, 
viz.: The complicated character of the accounts; 
the need of a discovery; and the existence of a fidu- 
‘ciary or trust relation.>° 

[§ 109] ¢. Partnership Affairs.57 The practi- 
cally exclusive jurisdiction of equity in the adjust- 
ment of affairs among partners *® has been traced in 


47. See Injunctions [22 Cye 741]; 
Receivers [34 Cyc 17]. 
[a] he ordinary form in which 
‘the court interposes its aid in cases 
of this description is by injunction 
and. the appointment of a receiver. 
“Drury v. Roberts, 2 Md. Ch. 157. 


nizance.” 


[al]. 
of equity 


EQUITY 


and the adjustment of the accounts 
and interests of the copartners, are 
matters peculiarly of equitable cog- 
Newell v. Bradford, 187 
Ala. 251, 254, 65 S 800. 

Division of crops.—A court 
is the proper 


[§§ 106-110 


part to the advantages of the equitable remedies 
of specific performance, injunction, and receiver- 
ship, but is largely due to the necessity of discovery 
and the superior facility of procedure in equity for 
the adjustment of accounts.®® This jurisdiction the 
courts are not disposed to extend beyond the affdirs 
of true existing partnerships.°° Thus the remedy 
for breaches of agreements for future partnerships 
is at law,®! as is also, in the absence of fraud,°? 
the remedy on a contract made upon dissolution 
for the settlement of the partnership’s affairs.®* 
So where the action is in effect one for damages, 


not involving the partnership affairs, equity has no. . 


juvisdiction.°+ But equity has jurisdiction of a 
suit, by one not a member of the partnership to re- 
cover a share of the profits, where it becomes neces- 
sary to adjust the partnership accounts.® 

[§ 110] d. Adjustment—(1) In General. To 
the superior facilities of equity in matters requir- 
ing an accounting,®® as well as to the practicability 
in equity of bringing in ali parties interested and 
obtaining a complete adjudication of all rights in 
one proceeding,®** may be traced the jurisdiction 
over certain subjects involving the preliminary fak- 
ing of an account and the distribution of rights and 
liabilities among several. This jurisdiction may be 
termed that of adjustment, the term being one of 
convenience rather than of accurate description.®* 
In addition to the instances subsequently men- 
tioned,®® illustrations of this jurisdiction may be 
found in cases involving contribution and appor- 
tionment;*° suits to compel indemnity, or as it is 
more frequently called exoneration, from one pri- 
marily liable to one secondarily liable, who has paid 


tion for the settlement of the part- 
BeEswe, eiteirs no longer. exists.’ 
rown v. urnum, 99 Ala. 5 
12 S 606. pee es 
64. Werden y. Graham, 107 Tl. 
169; Maude y. Rodes, 4 Dana (Ky.) 
144; Aldrich y. Lewis, 60 Miss. 229. 


forum in 


48. See Depositions §§ 8, 9, 39. '| which to obtain a division of crops 65. Street v. Thompson, 229 Ill. 
49. 1 Fonblanque Eq. bk 1 ¢1 §3J|raised by partners or joint owners.} 6138, 82 NE 367. 
‘note; 1 Story Eq. Jur. § 646. Neal v. Suber, 56 S. C. 298, 33 SE 66. See Accounts and, Accounting 
50. See supra § 47, 463. § 56; and supra § 108. 
51. See infra §§ 108-116, . 60. See infra notes 61-64, 67. See supra § 48; infra § 253. 
52. See Accounts and Accounting 61. Powell v. Maguire, 43 Cal. 68. Bispham Eq. § 326. 
§§ 59-61, 11; Thomason v. DeGreayer, 3 Cal. 69. See infra §§ 111, 112. 
53. See. Accounts and Accounting | Unrep. Cas, 651, 31 P 567; Lane v. 70. Rees v. Watertown, 19 Wall. 
§ 56, : Roche, 12.S. C. Hq. \215. (U. S.)_107, 124, 22 L. ed. 72; Inter- 
54. See Accounts and Accounting 62. Pace y. Smith, 137 Ala. 511,] national Paper Co. v. Bellows Falls 
$57. 34 S 1006; McGown v. Sprague, 23]CanalCo., 91 Vt. 350, 190 <A. 684: 
55. See Accounts and Accounting |} Ala. 524. Barton Nat. Bank y. Atkins, 72 Vit. 
§ 58. oh : 63. Pace v. Smith, 137 Ala, 511,] 33, 47 A 176. And see Contribution 
56. See Accounts and Accounting | 34 S 1006; Brown v. Burnum, 99 Ala. | § 2, 
§ 56. } 114,12 S 606; Clark v. Clark, 4 Port. “Contribution and apportionment 
“Equity jurisdiction for accounting | (Ala.) 9; Kellogg v. Moore, 97 Ill.] are recognized heads of equity juris- 
‘ig not. exercised in every case of ac- | 282. diction.’”” Rees v. Watertown, supra. 
counts. Some special cause must be {a] Reason for rule.—‘So long as ‘It is a matter of justice, as well 


alleged; that is, the accounts must be 
intricate, difficult, or complicated, or 
mutuality or a fiduciary relation be- 
tween the parties must exist, or a 
‘discovery must be necessary, or some 
other ground purely equitable must 
be involved. Tecumseh Iron Co. v. 
Camp, 938. Ala. 572, 9 S 343; Avery 
v. Ware, 58 Ala. 475; Jewet v. Bow- 
TAN ONG ce EG orl a See LenGOll piv. 
Southern’ R. Co., 164 Ala. 4238, 440, 
51 S 254, 20 AnnCas 901. 

Complicated accounts see Accounts 
and Accounting § 63 et seq. 

_ Discovery.see Accounts and Ac- 
counting § 62. 

Fiduciary relations see Accounts 
anda Accounting § 68. 

57. Suits between associations and 
their members see Associations § 134, 
‘text and note 95. 

58. See Partnership [30 Cyc 461 


et seq]. 
59. Smith Prine. Eq. (8d ed) p 
610; 1 Story Eq. Jur. § 659 et seq. 


“The settlement of a partnership, 


a partner retains his interest in the 
partnership he has a lien on the part- 
nership effects to secure their appli- 
cation to the full payment and dis- 
charge of all debts and liabilities of 
the partnership, before any partner 
or his representative, or any indivi- 
dual creditor of such partner, can 
claim any right or title thereto; and, 
also, for the amount of his share, 
after the partnership debts have 
been paid, and for moneys advanced 
by him beyond that amount for the 
use of the partnership. For the en- 
forcement of such lien the aid of. a 
court of equity may be invoked. But 
when one partner sells, without .a 
reservation, his interest in the part- 
nership to a co-partner, this lien is 
extinguished, and the effects become 
the exclusive property of the pur- 
chasing partner. When such a sale 
is made there is no longer a lien for 
the enforcement of which resort 
must be had to a court of equity. 
This ground of equitable interposi- 


as of convenience, that all the par- 
ties who are ultimately liable to con- 
tribution, should, when practicable, 
be brought before the court, so that 
the equities between them may be 
adjusted, as well as the rights of 
the plaintiff.”” Mandeville v. Riggs, 2 
Pet.. (Ui: S.) .482,..488, % Dn ed. +493 
[quot International Paper Co. vy. Bel- 
lows Falls Canal Co., 91 Vt. 350, 100 
A 684, 689]. 

{a] Contribution in favor of a 
surety for one of two makers of a 
note will be enforced, notwithstand- 
ing an agreeinent between the payee 
and the other maker to discharge the 
latter. Pierson v..-Catlin, .3. Vt. 272: 

[b]. Between wrongdoers.—Hven 
where contribution will not be en- 
forced because the parties are wrong- 
doers, .equity will not interfere to 
shield. one from a portion of the 
burden, Selz v.. Unna, 6 Wall. (U. S.) 
Solon AS OG 1.99 sbathy 2d ion Cals 
No. 12,650, 1 Biss. 521]. 

{c] Charge on lands of adjoining 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the debt;*1 and suits to accomplish subrogation 7? | 


or marshaling.7® 


[§ 111] (2) Distribution of Funds. Where a 


specific fund or property is appropriated to or 


charged with the payment of various claims, so 
that it must be administered for the benefit of all, 
equity has jurisdiction to take an account of the 
claims and distribute the fund or proceeds.of the 
property among the several claimants.’4 This juris- 
diction may in most eases be supported also upon 
the theory of administering a trust.7> Such a suit 
may sometimes be maintained by a single claimant 
on his own behalf,’® but only where the charge upon 
the property is in the nature of a trust.77 

[§ 112] (3) Set-Off. The jurisdiction is well 
established to compel the balancing or setting off 
of reciprocal.demands which ought to go one in sat- 
isfaction of the other.*8 The mere circumstance, 
however, of mutual and independent demands, does 
not authorize the interposition of equity to set them 
off against each other;’® but, to warrant the inter- 
ference of equity, there must be circumstances from 
which it can be inferred that one debt was con- 
tracted on the faith of the other, or that there was 
an agreement between the parties that the one 
should be discounted from the’ other;%° or there 


EQUITY 


(21. C.J] 438 


must be some intervening equity,®! such as insolv- 
ency,®? which renders the. interposition of that 
court necessary for the protection of the demand 
sought to be set off. Jurisdiction will be declined 
where the party had or has an adequate remedy at 
law.8% 

[§ 113] e, Partition. The jurisdiction of equi- 
ty to partition land, while concurrent with that of 
law,** is based upon the difficulties and obstacles 
presented by the legal proceeding,®® and will be ex- 
ercised in accordance with the equitable interests 
of the parties.°® Partition of personal property 
will be granted in the rare cases where plaintiff 
is without remedy at law to protect his interests 
therein.§? 

[§ 114] f. Dower. While dower is a strict le- 
gal right, equity has long exercised a jurisdiction 
concurrent with law for its assignment,8§ based 
upon the necessity of discovery, and the obstacles 
presented in pursuing a writ of dower.®® 

[§ 115] g. Water Rights. Because of the in- 
adequate machinery and modes of relief at law a 
jurisdiction has been exercised to adjust, apportion, 
and regulate the relative rights and liabilities of the 
holders of the privilege of using water from the 
same stream,” or water power developed by a 


owners.—A suit may be maintained 
between adjoining landowners to ap- 
portion a common charge against the 
land before payment of such charge. 
Lester v. Seilliere, 50 App. Div. 239, 
63 NYS 748. 

71. See cases infra this note. 

[a] This equity exists only hbe- 


‘tween the parties liable, and will not 


be enforced against the _ creditor. 

Skinner vy. Barney, 19 Ala. 698; Win- 

ham y. Crutcher, 2 Tenn. Ch. 535. 
[b] A contract of reinsurance will 


demnity Fame Ins. Co.’s App., 83 
Pa. 396 , 
[ec] Effect of existence of bond 


of indemnity.—Exoneration will be 
enforced in equity notwithstanding 
the existence of a bond of indemnity, 
if the remedy on the latter would be 
incomplete or imperfect. Reybold v. 
Herdman, 2 Del. Ch. 34. 

72. See Subrogation [387 Cyc 363 
et seq, 383]. 

73. Graves v. Denny, 15 ,Ga. A. 
718, 84 SE 187; Hesse v. Ledesma, 7 
Porto Rico Fed. 520. See Marshaling 
Assets and Securities [26 Cyc 929]. 

[a] Between heirs.—Where, be- 
tween classes of heirs, questions 
arise which affect the equitable mar- 
shaling of the debts and assets, a 
court of equity will intervene, Jenks 
v. Steere, 23 R. I..160, 49 A 698. 

U. S—Ketchum v. Duncan, 96 
eS 1659, 246 Li. 868 [aff 8 F. 


‘Gas. No. 4,138, 3 Woods 567] 


Ala.—Dimmick vy. Register, 92 Ala. 
AS ed SOs 

Ga.—Macon Exch. Bank v. H. B. 
Claflin Co., 100 Ga. 640, 28 SE 439. 

Tll.—Queenan v. Palmer, 117 Ill. 
619, 7 NE 470, 613; Soldiers’ Or- 
phans’ Home vy. Lyon, 42 Ill. A. 615. 

Miss.—Gay vy. Edwards, 30 Miss. 


21.8. \ 


N. Y.—Deering v. Schreyer, 171_N. 
Y. 451, 64 NE 179 [rev 58 App. Div. 
322, 68 NYS 1015]; Bauer v. Pidet. 
72 Hun 326, 25 NYS 426. | 

Pa.—Smith v. Moors, 215 Pa. 421, 
64 A 593: Dauler v._ Hartley, 178 
Pa. 23, 35 A 857; Goodrich v. Oden- 
heimer, 2 Phila. 63. 

Tenn.—Barrow vy. Barrow, 4 Tenn. 


civ, A: 338,'344 [cit Cyej. 


[a] Priority.—(1) There being sev- 
eral claimants to a fund, a court of 
equity may determine the priority of 
rights thereto. Steuart v. D’Esterre, 
170 NYS 936. (2) The question of 
priority between creditors holding 


‘valid claims. against the same party 


is one of equitable cognizance. Rob- 


erts v. Vonnegut, 58 Ind. A. 142, 104 
NE 321. 

[b] Fund paid into court.—Where 
two persons sold land on install- 
ments, agreeing to give title at a cer- 
tain time, and both died before that 
time, a court of equity had authority 
to decree performance of the contract 
and to make division of the fund paid 
into court. Flammer y. Cullen, 194 
Mich. 585, 161 NW 846. 

[c] Creditor and surety.—W here 
a mortgage was given both to secure 
a debt and to indemnify a surety for 
the same debt, and the surety took 
the land on foreclosure, a suit in 
equity was held proper to adjust the 


interests of creditor and_ surety. 
Root v. Bancroft, 10 Metc. (Mass.) 
44, 


[d] Between a life tenant and a 
remainderman, according to their in~ 
terests in the land, equity will dis- 
tribute the proceeds of a sale which 
they have united in making. Foster 
v. Hilliard, 9 F..Cas. No. 4,972, 1 
Story 77; Thompson vy. Thompson, 
107 Ala. 163, 18 S 247. 

[e] Holders of municipal bonds, 
where the issue is in excess of the 
constitutional limit, may maintain a 
suit to apportion such amount as 1s 
valid among them, Everett v. Rock 
Rapids Independent School Dist., 102 
Fed. 529; AStna L. Ins. Co. v. Lyon 
County, 95 Fed. 325, 82 Fed. 929. 

[f] Defeat of one of several claim- 
ants.—In a suit for the distribution 
of a fund among many claimants, if a 
single claimant successfully contests 
the validity of another’s claim, such 
opposition inures to the benefit of 
all, unless others expressly waive ob- 
jections thereto, and then such waiv- 
er admits the contested claim only 
to the extent of the proportion which 
the waiving claimant would have re- 
ceived if Such claim were excluded. 
Dunean v. Mobile, ete, R. Co., 8 F. 
Cas. No. 4,138, 3 Woods 567 [aff 96 
U. S. 659, 24 L. ed. 868]. 

75. See Assignments for Benefit 
of Creditors § 419 et seq; Trusts [39 
Cye 590]. 

76. See cases infra this note. 

fa] Rule applied.—(1) One fur- 
nishing material for a contractor for 
a city improvement may sue in equity 
to subject to the payment of his 
claim a fund retained by the city 
to secure payment for materials, al- 
though he has the protection of_a 


bond. Thorn, etc., Lime, ete., Co. 
v. Citizens’ Bank, 158 Mo. 272, 59 SW 
109. (2) A holder of municipal 


bonds may maintain a suit to charge 
upon certain towns the payment of 
the bonds whe-e the town 
them had been abolished and defend- 
ant towns created out of the terri- 
tory. Beckwith v. Racine, 100 U. S. 
514, 25 L.. ed..699 [aff 3 F. Cas. No. 
1,213, 7 Biss. 142]. (3) The grantor 
of land who took it charged with the 
payment of legacies may sue in equi- 
ty to compel his grantee to perform 
his agreement to pay the legacies as 
a part of the purchase-price. Bird 
Seo Stout; 40! W. ° Va." 43, 20 5;si8 

77. Farmers’ L. & T. Co. v. Penn 
Plate-Glass Co., 103 Fed. 132, 43 CCA 
114, 56 LRA 710 [aff 186 U. S. 434, 
212 SCt 842, 46 L. ed. 1234]; Marsh 
v. Kaye, 168 N. Y. 196, 61..NE.177 
[aff 44 App. Div. 68, 60 NYS -439]; 
Chase v. Vanderbilt, 37 N: Y. Super. 
334 [aff 62 N. Y. 307]; Neff v. Baker, 
Paes eon 4 SE 620. 33 

8. See Set-off and Counterclaim 
[84 Cye 633 et seq]. A fs 

79. See Set-Off and Counterclaim 
[34 Cyc 637 text and note 76]. 

80. See Set-Off and Counterclaim 
[34 Cyc 636 text and note 74]. 

81. See Set-Off and Counterclaim 
[84 Cyc 637 text and note 76]. ; 

82. See Set-Off and Counterclaim 
Lea 638]. 


See Set-Off and Counterclaim: 


[34 Cye 634 text and note 63]. 

84. See Partition [380 Cyc 170], 

85. Agar v. Fairfax, 17 Ves. Jr. 
ae 34 Reprint 206; Mitford Pl. Ch. 

86. Goesele v. Bimeler, 14 How. 
(U..S.), 589,14 LL. ed. 554 [aff 10°F. 
Cas. No. 5,508, 5 McLean 223]; Mc- 
Dowell v. McDowell, 114 Ill. 255, 2 
NE 56; Campbell v. Lowe, 9 Md. 500, 
66 AmD 339. 

[a] MTlustration.—A husband and 
wife conveyed property to a trustee 
on certain trusts during their several 
lives, with remainders over. After 
a divorcee the court refused parti- 
tion, but said that equity might in 
such case order the trustee to rent 
the property and divide the rent. 
Baggs v. Baggs, 54 Ga. 95. 

87. See Partition [30 Cyc 170 (text 
and note 59), 175]. 

88. See Dower §§ 286-291. 

89. Mitford Pl. Ch. p 110. 

90. N. J.—Lehigh Valley R. Co. v. 
Useful Manufactures Soc., 
Haq. “145 [aff 32 N, J.. Hq. 3291; 
lisle v. Cooper, 21 N. J. Eq. 576. 

he vl.——Dyer. ve. .Oranscon 9 Ee rine 
Works Coy, dium... (14, 240A Sat. 


issuing | 


. 
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dam.*t But equity will not take jurisdiction where 
the dispute is as to the existence of the right itself, 
which must first be determined at law.°? 
has jurisdiction to enjoin the diversion of water 
long used under claim of right, upon proper proof 
of that right,°? which jurisdiction is not ousted by 
the creation of a statutory tribunal with authority 
Where a city own- 
ing waterworks wrongfully refuses to furnish water 
to a citizen, he has no adequate remedy at law, and 


to decide water controversies.®* 


may bring a suit in equity.®® 
[§ 116] h. Creditors’ Suits.°* 


ous suits maintained by judgment ereditors to sub- 
ject property to the payment of their claims a suffi- 
cient basis for the jurisdiction is generally found 
In many cases, how- 
ever, the jurisdiction must be sought in the inade- 
quacy of an execution at law to reach property 


in the existence of fraud.®? 


ier ee we vi at ON te 

Va.—Hanna y. Clarke, 31 Gratt. (72 
Va.) 36. 

Wis.—Patten Paper Co. v. Kaukau- 
na Water-Power Co., 70 Wis. 659, 35 
NW 737. 

And see generally Waters [40 Cyc 


Braley, 


764]. 
91. Oakland Woolen Co. y. Unton 
Gas, etc} ‘Co; 101 Me. 198,° 63.) A 


915; Warren v. Westbrook Mfg. Co., 
88 Me. 58, 33 A 665, 51 AmSR 372, 
385 LRA 388. And see Waters [40 Cyc 
671 text and note 28]. 

92. Burnham vy. Kempton, 44 N. 
H. 78. See also infra § 143. 

* 98. See Waters [40 Cyc 615]. 

‘94, McBryde Sugar Co., Ltd. v. 
Koloa Sugar Co., 19 Hawaii 106; 

Wailuke Sugar Co. v. Cornwell, 19 
, Hawaii 476. 

95. Dittmar v. New Braunfels, 20 
Tex. Civ. A. 298, 297, 48 SW 1114. 
See also Waters. [40 Cyc 793 text and 
note . 

“The plaintiff's wants in the use of 
water are immediate and pressing, 
and if he is deprived of it, it would 
be difficult to determine and accurate- 
ly measure the damages that he has 
sustained. The use of water is a ne- 
cessity and its want may be imme- 
diate and pressing, and it is difficult 
to see how a judgment for damages 
would be compensation for being de- 
prived of the use of water, which is 
absolutely necessary, not only to 
make life enjoyable, but to sustain 
it.’ Dittmar v. New Braunfels, su- 


ra. 
if 96. In federal courts see supra § 
17 text and note 71. 

97. See Creditor’s Suits §7 text 
and note 26; Fraudulent Conveyances 

20 Cyc 323]. 

a 98. vlameston v. Liyde, 1 Paige 
(N. Y.) 637, 19 AmD 454; Brush vy. 
Kinsley, 14 Oh. 20; Washburn v. 
Moore, 3 Tenn. Civ. A. 268. 

99. Wren v. Dooley, 97 Ill. A. 88; 
Cassady v. Grimmelman, 108 Iowa 
695, 77 NW 1067. 

[a] Where the rents and profits of 
a bridge had been sold under execu- 
tion, the same court in equity ap- 
nointed a receiver to collect the tolls 
for the satisfaction of the judgment. 
Covington Drawbridge Co. v. Shep- 
herd, 21 How. (U. S.) 112, 16 L. ed. 
38. 

1. Bank of Commerce vy. Cham- 
bers, 96 Mo. 459, 10 SW_ 38. 

2. Fla—Coogler vy. Mayo, 21 Fla. 
126. 

Md.—Armiger v. Reitz, 91 Md. 334, 
46 A 990. 

N. Y¥.—De Coppet v. Cone, 199 N. 
Y. 56, 92 NE 411, 189 AmSR 844, 20 
AnnCas 841. 

Pa.—People’s Nat. Bank y. Kern, 
193 Pa. 59, 44 A 331. 

W. Va.—Horner-Gaylord Co. v. 
Fawcett, 50 W. Va. 487, 40 SE 564, 
57 LRA 869. 


EQUITY 


Equity 


In the numer- [§ 117] 


Wis.—Mackey v. Michelstetter, 77 
Wis. 210, 45 NW 1087. 

See also Creditors’ Suits § 7. 

3. See Creditors’ Suits § 16. 

4. See Creditors’ Suits § 13. 

5. U. S—McGowan y. Parish, 237 
We Sra 285, 8on8Ct (543,059) abs ved. 5055. 
Graves v. Ashburn, 215 U. S. 331, 
30 SCt 108, 54 L. ed. 217; Hopkins 
v. Grimshaw, 165 U. S. 342, 17 SCt 
400 41 Sle ed. 739s S. *v.. Union 
PACER CO OOh I siSe le Om OO tl LOO, 
40 L. ed. 319; Sunflower Oil Co. v. 
Wilson, 142. U.S. 313, 12. SCt 235, 
385 L. ed. 1025; Ward v. Todd, 103 
Ui. "S22 327, (26. ved? 339; Oelrichs 
V.. Williams, 25° Wall’ 21132 21°. 
ed. 43; Clarke v. White, 12 Pet. 
179, 9 L. ed. 1046; Mallow v. Hinde, 
12. "Wheat? 01193) 76 “he vedlt 59922 Old 
Dominion Trust Co. y. Oxford First 
Nat.. Bank; 1252 Fed. ~ 613; U.S? ‘v. 
Ash Sheep Co., 250 Fed. 592, 162 CCA 
608; Fay v. Hill, 249 Fed. 415, 161 
CCA 389; Johnson yv. Garner, 233 Fed. 
756; Jacoway v. Young, 228 Fed. 
630, 143 CCA 152; Clinchfield Fuel 
Co. vy. Titus, 226 Fed. 574, 141 CCA 
330; Continental Trust Co. v. Tallas- 
see Falls Mfg. Co., 222 Fed. 694; 
Maurel v. Smith, 220 Fed. 195; Chi- 
Cago, OCs. Cor. Vou On. US ialomned. 
288, 184 CCA 84 [aff 244 U. S. 351, 
37 SCt 625, 61 L. ed. 184]; Electric 
Boat Co., v. Lake Torpedo Boat Co., 
215 Fed. 377; National Literature Bu- 
reau v. Sells, 211 Fed. 379; St. Louis, 
ete., R. Co. v. Bellamy, 211 Fed. 172 
[mod 220 Fed. 876, 136 CCA 442]; 
Burns vy. Titzell, 202 Fed. 809; U. S. 
v. Bernard, 202 Fed. 728, 121 CCA 
190; New Jersey Cent..-R. Co. v. 
Jersey City, 199 Fed. 237; Alton Wa- 
ter Co. v. Brown, 166 Fed. 840, 92 
CCA 598; Ryan v. Martin, 165 Fed. 
765; In re Blake, 150 Fed. 279; 80 
CCA .167* Bice Six Dev= Co,-v. Mit- 
chell, 1388 Fed. 279, 70 CCA 569; Mc- 
Mullen Lumber Co. y. Strother, 136 
Fed. 295, 69 CCA 433; Southern Pacif- 
1G RoW CO Vee Ue, Sa loo Wea. Odd 100 
CCA 581 [aff 200 U. S. 354, 26 SCt 


296, 50 L. ed. 507]; Twin City Power |°95 


Co. v. Barrett, 126 Fed. 302, 61 CCA 


288 [aff 118 Fed. 861]; McKay v. 
Hudson, 118 Fed. 919; German Ins. 
Co. v. Downman, 115 Fed. 481, 53 


CCA 213 [certiorari den 180 U. S. 5138, 
23 SCt 851, 47 L. ed. 924]; Berliner 
Gramophone Co, v. Seaman, 113 Fed. 
750, 51 CCA 440; Union Cent. L. Ins. 
Co. v. Phillips, 102 Fed. 19, 41 CCA 
263 [rev 101 Fed. 33]; Elk Fork Oil, 
ete., Co. v. Jennings, 84 Fed. 839; 
U. S. v. Guglard, 79 Fed. 21; Waite 
v. O’Neil, 76 Fed. 408, 22 CCA 248, 
34 LRA 550 [aff 72 Fed. 348]; North 
British, ete., Ins. Co. v. Lathrop, 63 
Fed. 508; Leighton vy. Young, 52 Fed. 
439, 3 CCA 176, 18 LRA 266; Sill v. 
Solberg, 6 Fed. 468; Brooks v. Stol- 
ley, 4 F. Cas. No. 1,962, 83 McLean 
527: 

Ala,—Alabama, ete., R. Co. v. Alice- 
ville Lumber Co., 74 S 441; Kimball 
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which ought to go in satisfaction of the judgment, 
ag where the debtor’s interest is equitable only,°* 
or where the peculiar character or situation of the 
property obstructs legal process,°® or where, al- 
though an execution is available, title thereunder 
would be clouded.* 
will not interfere where there is no obstacle to the 
enforcement of the judgment by legal process.2 The 
exercise of its power in behalf of a ereditor is usual 
where plaintiff has established his claim by a judg- 
ment ° and has exhausted his remedies at law.* 

G. Retention of Jurisdiction to Afford 
Complete Relief—1. General Rule. 
tled rule that a court of equity which has obtained 
jurisdiction of a controversy on any ground, or 
for any purpose, will retain such jurisdiction for 
the purpose of administering complete relief ® and 
doing entire justice with respect to the subject mat- 


In the absence of fraud, equity 


It is a well set- 


v. Cunningham Hardware Co., 197 
Ala. 631, 73 S 323; Ellis v. Vander- 
grift, 173 “Ala. 142, 55, S. 781; .Con= 
verse Bridge Co. v. Geneva County, 
168 Ala, 432, 446, 53 S 196 [cit Cyc]; 
Siglin v. Smith, 168 Ala. 398, 403, 53 
S 260 [cit Cyc]; Minona Portland 
Cement Co. v. Reese, 167 Ala. 485, 
52 S 523; Northen v. Tatum, 164 
Ala. 368, 51 S 17; Nixon v. Clear 
Creek Lumber Co., 150 Ala. 602, 43 
S 805, 9 LRANS 1255; Evins v. Caw- 
thon, 132 Ala. 184, 31 S 441; Vick v. 
Beverly, 112 Ala. 458, 21 S 325; Kil- 
gore yv. Kilgore, 103 Ala. 614, 15 S 
897; Houston y. Faul, 86 Ala. 232, 
5 S 4383; Boyd y. Hunter, 44 Ala. 
705; Masterson y. Masterson, 32 Ala. 
437; Stow_v. Bozeman, 29 Ala. 397; 
ne? v. Hays, 4 Port. 874, 30 AmD 
_ Alaska.—Pioneer Min. Co. v. Pacif- 
ic Coal Co., 4 Alaska 388; Pearce vy. 
Sutherland, 4 Alaska 120. 
Ark.—Ferguson v, Rogers, 129 Ark. 


197, 195 SW) 22;* Hall y. “Huff,” 1714 
Ark. 206, 169 SW 792; Merchants’, 
ete., Bank y.. Harris, 113 Ark. 100, 
167 SW 706; Jarratt v. Langston, 


99 Ark, 438, 138 SW 1003: Petty v. 
Gacking, 97 Ark.. 217, 133 SW 832, 
83 LRANS 175; Burns y. Beasley, 
81 Ark. 168, 98 SW 977; Dickinson 
v. Arkansas City Impr. Co., 77 Ark. 
570, 92 SW 21; Norman v. Pugh, 75 
Ark. 52, 86 SW 838; Hankins v. 
Layne, 48 Ark. 544, 3 SW 821; Crease 
v. Lawrence, 48 Ark. 312, 3 SW 196; 
Bonner v, Little, 38 Ark. 397; Con- 
ger v. Cotton, 37 Ark. 286; Estes v. 
Martin, 34 Ark. 410; Apperson v. Bur- 
gett, 32 Ark. 328; Vaughan vy. Bowie, 
30 Ark. 278; Stroud vy. Vanzant, 30 
Ark. 89, 

Cal.—Smalley v. George C. Peck- 
ham Co., 165 P 438; California Raisin 
Growers’ Assoc. v. Akbott, 160 Cal. 
601, 117 P 767; Flood y. Templeton, 
152) Calo 14850 92) BP  USa 1 setae 
579; Belloc. v. Rogers, 9 Cal. 128; 
Ord v. MeKee, 5 Cal. 515; Raisch 
v. Warren, 18 Cal, A. 655, 124 P 


Colo.—Reitze v. Humphreys, 53 
Colo. 17%,. 125° P,.518; Selfridge” 7 
Leonard-Heffner Mach. Co., 51 Colo. 
314, 117 P 158, AnnCas1913B 282: 
Farmers’ Pewnee Canal Co., v. Han- 
derson, 46 Colo. 37, 102 P 1063; Smith 
Canal, ete., Co. v. Colorado Ice, etce., 
Co., 34 Colo, 486, 82 P 940, 3 LRANS 
1148; Danielson v. Gude, 11 Colo. 
Weiss vy. Ahrens, 24 Colo. <A. 
Bot ele One Sar 

1 Root 


geome ean sas v. Halls, 
Del.—Messick v. Johnson, 98 A 218; 


Virden v. Pilot Comrs., 8 Del. Ch. 
1.067 A 975; 

D. C.—Forrest vy. Wardman, 40 
App. 520. 

Fla.—Ocala Commercial Bank v. 
Gainesville First Nat. Bank, 79 S 


446; Sommers v. Apalachicola North- 
ern R. Co., 78 S 25; Donegan v. Baker, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ete., Co., 73 Fla, 241, 74 S 202; Szabo 
xB Speckman, 73 Fla. 374, 14°8 411, 
LRA1917D 357; Farrell vy. Forrest 
Inv. Co., 73 Fla, 181, 74 S 216; Carl- 
ton v. ‘Hilliard. 64 Fla. 228, 60 S 
220; Capital City Bank vy. Hilson, 
64 Fla. 206, 225, 60 S 189, AnnCas 
1914B 1211 [cit Cyc]; Williams Vv. 
Clyatt, 53 Fla. 987, 43S 441; Cowan v. 
Skinner, 52 Fla. 486, 491, 42 S 7380, 11 
AnnCas 452 [cit Cyc]; Fries v. Grif- 
fin, 35 Fla. 212, 17 S 66; Doggett v. 
Hart, 5 Fla, 215, 58 AmD 464. 


Ga ’—Brumby v. Marietta Bd. of 
Pigsht,) etc.,) H4l)Ga..<b92.. 951 (SH 74 
Belt yv. Lazenby, 126 Ga. 767, 56 


SE 81; Bivins v. Marvin, 96 Ga. 268, 
22 SE’ 923; Wardlaw v. Wardlaw, 50 


Ga. 544; Pope v. Solomons, 86 Ga. 
541; Martin v. Tidwell, 36 "Ga. S828 
Frith v. Roe, 23 .-\Ga. 139; Walker 


v. Morris, 14 Ga. 323; Mays v. Taylor, 
7 Ga, 238; Graves v. Denny, 15 Ga. 
ALK 18, 84° SE 187. 

Pee eater tiwing v. Janion, 1 Hawail 


Ida.—Dover Lumber Co. vy. Case, 
31 Ida. 276, 170 P 108. 
Ill.— Wolf v. Lawrence, 276 Ill. 


11, 114 NE 567; Harvard First Cong. 
Church y. Page, 257 Ill. 472, 100 NE 
9%5; Springfield, etc.,. Tract.: Co. vy. 
Warrick, 249 Ill. 470, 94 NE 933, Ann 
Cas1912A 187; Stephens vy. Collison, 
249 Ill. 225, 94 NE 664; Risser vy. Pat- 
ton, 232 Ill. 353, 83 NE 914; Wehr- 
heim y. Smith, 226 Ill. 346, 80 NH 
908; Baum v. Hartmann, 226 Ill. 160, 
80 NE 711, 117 AmSR 246 [rev 122 
Tll, A. 444]; Braithwaite v. Henne- 
berry, 222 Ill. 50, 78 NE 34; Chicago, 
CLCaa Pest OO tM Moran, U87, T1816) 
58 NE 335 fait y8o400llS. As b43 75 
Gleason, etc., Mfg. Co. v. Hoffman, 
168 Ill. 25, 48 NE 143. [aff 63 Ill. 
AL 204s: Griffin -v.., Griffin, 163. I11. 
216, 45 ‘NE 241; Wilson v. Dresser, 
152 Ill. 387, 38 NE 888; Grand Tower, 
etc, R. Co., v. Walton, 150 Ill. 428, 
37. NB 920; Cook County Vv. Davis, 
143 Ill. 151, 32 NE 176; Union School 
Dist... v. New Union’ School Dist., 
135 Ill. 464, 28 NE 49; Roseboom v. 
Whittaker, 132 Ill. 81, 23 NE 339; 
Mitchell v. Shortt, 113 Tl. 251, 1 NE 
909; Wade vy. Bunn, 84 Ill. 117; Sher- 
lock v. Winnetka, 59 Ill. 389; Peoria 
v. Johnston, 56 Ill. 45; Peo. v. Chi- 
53 Ill. 424; Lloyd v. Karnes, 
. 62; Savage vy. Berry, 3. Ill. 
545; Gaelic Park Athletic Club v. 
Fielding, 208 Ill. A. 331; Old Colony L. 
Ins. Co. v. Graves, 200 Ill. A, 71; 
Constas v. Gregoris, 192 Ill. A. 376; 
Fuller v. Hanson,, 187 Ill. A. 417; 
Huddleston vy. Henderson, 181 Ill. A. 
176; Funk v. Fowler, 179 Ill. A. 356; 
Kuh v. O’Reilly, 177 Ill. A. 271; Peo. 
v. Lyons, 168 Ill. A. 396; Schroth v. 
Siegfried, 162 Ill. A. 595; Western 
Cottage Piano, etc., Co. v. Burrows, 
144 Til, A. 350; Zollman v. Jackson 
‘LrUSt; + Etc., Bank, tal eet Ae te. OOls 
Laughlin v. Brauer, 138 Ill, A. 5243 
Chicago First Nat. Bank v. Elgin, 
1386 Ill. A. 453; Todt v. Mina Grande 
Min. Co., 135 Ul. A. 152; Stickney v. 
‘Goudy, 132 Ill. A. 213, 23 NE 1034; 
Commerican Union Assur. Co. v. 
Parker, 119 Ill. A. 126; Leigh v. Na- 
tional Hollow Brake Beam Co., 104 
Ill. A. 488; Bonney v. Sellers, 99 Ill. 


A. 444; Holeton v. Thayer, 89 III. 
A. 184: Slack vy. Hughes, 71 Ill. A. 
91. 


Ind.—Doherty v. Holliday, 137 
Ind. 282, 32 NE 315, 36 NE 907; Spi- 
dell v. Johnson, 128 Ind. 235, 25 NE 
889; Albrecht v. C. C. Foster Lum- 
ber Co., 126 Ind. 318, 26 NE 157; 
Blair v. Smith, 114 Ind. 114, 15 NH 
817, 5 AmSR 593; Faught vy. Faught, 
98 Ind. 470. 

Iowa.—Fallers v. Hummel, 169 
Iowa 745, 151 NW 1081; Howard v. 
National French Draft Horse Assoc., 
169 Iowa 719, 151 NW 1056; Iowa 
Power Co. v. Hoover, 166 Towa 415, 
147 NW 858; Harrison County v. 
Ogden, 165 Towa 325, 145 NW 681; 
Hirschl v. Hirschl, 161 Iowa 647, 143 
Nw 538: Reiger v. Turley, 151 Iowa 
491, 131 "NW_866; Green Bay Lumber 
Co. v. Miller, 98 Iowa 468, 62 NW 
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742, 67 NW 383: McDowell v. Lloyd, 
22 "Iowa 448; Franklin Ins. Cos Vy. 
McCrea, 4 Greene 229, 

Kan.—Holmes y. Holt, 90 Kan. 774, 
136 P 246; Brown v. McCrie, 77 Kan. 
250, 94 P 144; Seibert v. Thompson, 
8 Kan. 65; Kansas City North West- 
ern R. Co. ve rCaton, 9 Kan. A. 272; 
Boe 544, 

y.—Harris v. New, 167 K 262, 
180 SW 3875; Sandusky vy. San daca 
166 Ky. 472, 179 SW, 415; Lipps v: 
Turner, 164 Ky. 626, 176 SW 42; 
National. Union F. Ins. Coy Ws Light. 
163 Ky. 169, 173 SW 365; Bowling v. 
Rouse, 90 SW 1073, 23 KyL 10387; 
Semon v. Freitay, 29 SW 320, 16 
Kyl 524; Handley v. Fitzhugh, 1 
A. K. Marsh. 24; Gardner vy, Jackson, 
6 KyL 666. 

Me.—Gamage y. Harris, 79 Me. Body 
a A 422; Traip v. Gould, 15 Me. 

Md.—Roe vy. Munich Re-Insurance 
Co., 126 Md. 520, 582, 95 A 164 [quot 
Cyé]; Baltimore Safe- -Deposit, ete., 
Co. v. Baker, 91 Md. 297, 46 A 1071; 
Middle States Loan, ete., Con aia 
Hagerstown Mattress Upholstery Coz 
82 Md. 506, 33 A 886; Keighler v. 
Ward, 8 Md. 254. 


Mass. —Homrich y. Robinson, 221 
Mass. 308, 108 NE 1082; Tower v. 
Stanley, 230 Mass. 429, 107 NE 1010;: 


New York Security Bank Vic Callahan, 
220 Mass. 84, 107 NE 385; Martin vy. 
Murphy, 216 Mass. 466, 103 NE 930; 
Perry v. Pye, 215 Mass. 403, 102 NE 
653; Braman y. Foss, 204 Mass. 404, 
90 NE 563; Stewart v. Joyce; 201 
Mass. 301, 87 NE 613; Busiere v. 
Reilly, 189 Mass. 518, 75 NE 958; 
Rice v. Winslow, 182 Mass. 278, 65 
NE 366. 

Mich.—Court of Honor y. Hering, 
178 Mich, 377, 144 NW 843; Stroh v. 
O’Hearn, 176 Mich. 164, 142 NW 
865; Hunt v. Stevens, 174 Mich. 501, 
510, 140 NW 992 [cit Cyc]; Nelson 
v. Gibe, 162 Mich. 410, 127 NW 
304; Culver v. Avery, 161 Mich. 322, 
126 NW 439; Scripps v. Sweeney, 160 
Mich. 148, 125 NW 72; Nesbett v. 
Milner, 159 Mich. 337, 124 NW 22; 
Michigan Iron, etc., Co. v. Nester, 
14% Mich.,699, 609, tla NWiol 77. Lert 
Cyc]; Taylor v. Roniger, 147 Mich. 
99, 110 NW 508; Snyder v. Snyder, 
131 Mich. 658, 92 NW 3538; Convis 
Vv. Citizens’. Mut. I Ins. -Co.,. 12% 
Mich. 616, 86 NW 994; Hall vy. Nester, 
122 Mich. 146, 80 NW 982; George 
v. Wyandotte Electric Light Co., 105 
Mich. 1, 62 NW 985; Chase v. Bough- 
ton, 93 "Mich. 285, 54 NW 44; Brown 
v. Kalamazoo Cir. Judge, 75 Mich. 
274, 42 NW 827, 13 AmSR 438, 5 
LRA 226; Louder v. Burch, 47 Mich. 
109, 10 NW 129; Rickle v. Dow, 39 
Mich. 91; Miller v. Stepper, 32 Mich. 
19 

Minn.—Redner v. New York F. Ins. 
Co., 92 Minn. 306, 99 NW 886. 

Miss.—Baker v. Nichols, 111 Miss. 
673, 72 S 1; State v. Marshall, 100 
Miss. 626, 56 S 792, AnnCas1914A 
434; Keystone Lumber Yard v. Yazoo, 
etc., R. Co., 96 Miss. 116, 50 S 445, 
AnnCas1912A 801; Gilliam yv. Chan- 
cellor, 43 Miss. "4377, AmR 498; 
Hunt v. Knox, 34 Miss. 655; Graves v. 
Hull, 27 Miss. 419; Parker v. Kelly, 
18 Miss. 184. 

Mo.—Frazier v. Crook, 204 SW 392; 
Growney v. O'Donnell, 272 Mo. 167, 
198 SW 863; Woolum v. Tarpley, 
196 SW 1127; Waddle yv. Frazier, 245 
Mo, 391, Barnard v. 
Keathley, 230 Mo. 
Otto v. Young, 227 Mo. 193, 127 SW 
9: School Dist. No. 1 v. Holt, 226 
Mo, 406, 126 SW 462, 136 AmSR 651; 
Wehrs v. Sullivan, 317 Mo. 167, 116 
Sw 1104; Hagan v. ContinentaP Nat. 
Bank, 182 Mo. 319, 81 SW 171; Cur- 
tis v. Moore, 162 Mo. 442, 63 SW 
80: McCullum v. Boughton, 132 Mo. 
601, 30 SW 1028, 338 SW_ 476, 34 
Sw 480, 85 LRA 480; Real Est. Sav. 
Inst. v. Collonious, 62 Mo. 290; Corby 
v. Bean, 44 Mo, 379; State v. McKay, 
43 Mo. 594; Holland v. Anderson, 38 
Mo. 55; McDaniel v. Lee, 37 Mo. 
204; Keeton v. Spralding, 13 Mo. 
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321; Buchner y. Midland Farm, etc., 
Co., “(A.) 190 ‘SW = 419) [cit). Cye}s 
Moser v.. Renner, (A.) 179 SW 
970; Gill vy. Ely-Norris Safe Co., 
Mo. A. 478, 156 SW 811; Potter v. 
Whitten, 161 Mo. A. 118, 142 SW 
453; McGregor v. Pollard, 66 Mo. A. 
324; Clem v. German Ins. Co., 29 
Mo, A. 666; Nelson y. Betts, 21 Mo. 
p-ReAI) 

Mont.—McConnell v. Combination 
Min., ete., Co., 30 Mont. 239, 76 P 
194, "104 AmSR 703, 31 Mont. 563, 
TIME, 2483 

Nebr.—Rakow v. Tate, 93 Nebh: 
198, 140 NW 162; Shevalier_ v. 
Stephenson, 92 Nebr. 675, 139 NW 
233; Bell v. Dingwell, 91 Nebr. 699, 

Seng v. Payne, 87 


136 NW 1128; 

Nebr. 812, 128 NW 625; Olson v. 
Lamb, 61 Nebr. 484, 85 NW _ 397; 
Stockham Bank y. Alter, 61 Nebr. 
859, 85 NW 3:00; Disher v. Disher, 


45 Nebr. 100, 68 NW 3868; Morrissey 


v. Broomal, 37 Nebr. 766, 56 NW 
383; Buchanan v. Griggs, 20 Nebr. 
165, 29 NW 297; Sheppard v. Boggs, 


9 Nebr. 257, 2 NW 870. 

N. J.—Shaw v. G. E. Beaumont Co., 
88 N. J. Eq. 333, 102 A 151, 2 ALR 
412239 Cahillwv.; (Harnisony, sijNee Je 
Eq. 524, 100 A 625; Stanford v. Stan- 
ford, 87 N. J. Eq. 475, 101:A 388; 
Gillen v. Hadley, 75 N. J. Eq. 602, 73 
A 847, 849; Martin Co. v. L. Martin, 
ete, Co., 15 UN. SJ.) Ha. 8937 Ay 409 
[rev on other grounds 15, N. J. Eq. 
257, 72 A 294, 21 LRANS > 526, 20 
AnnCas 67]; Gillen v. Hadley, 72 N. 
J. Eq. 505, 66 A 1087; Terhune v. Sib- 
hald, 55 N. J. Eq. 236, 37 A 454; 
Vreeland y. Vreeland, 49 N. J. Hq. 
322, 24 A 551; Jersey City v. Gardner, 
33 N. J. Eq. 622; Mosser v. Pequest 
Min. Co., 26 N. J. Eq. 200; Youmans v. 
Youmans, 26 N. J, Eq. 149; Carlisle v. 
Cooper, 21 N. J. Eq. 576; Leddel v. 
Starr, 20 N. J. Eq. 274; Little v. 
Cooper, 10 N. J. Eq. 273; Brown v. 
Edsall, 9 N. J. Eq. 256. 

N. Y.—Bloomquist v. Farson, 222 
N. Y. 375, 118 NE 855; Russell Hard- 
ware, etc., Mfg. Co. v. Utica Drop 
Forge, etc., Co., 195 N. Y. 54, 87 NE 
788; Miller v. Edison Electric Illum. 
Co. 184 UNS FY 0 te STG NE vie ans 
LRANS 1060, 6 AnnCas 146 [rev 97 
App. Div. 638, 89 NYS 1059]; Sat- 
terlee v. Kobbe, 173 N. Y. 91, 65 NE 
952 [rev 66 App. Div. 306, 72 NYS 
675]; Imperial Shale Brick Co. v. 
Jewett, 169 N. Y. 148, 62 NE 167 
{rev 42 App. Div. 588, 60 NYS 35]; 
Koehler v. New York El. R. Co., 159 
N, Y. 218, 53 NE 114 [aff 9 App. 
Div. 449, 41 NYS 209]; Van Allen v. 
New York El. R. Co., 144, N. Y. 174, 
38 NE 997 [aff 3 Misc, 53, 634, 22 
NYS 704]; Frank vy. Davis, 135 N. Ys 
275, 31 NE 1100, 17 LRA 306 [rev 
61 Hun 496, 16 NYS 369, 21 NYCiv 
Proc 374]; Lamming v. Galusha, 135 
N. Y. 239, 31 NE 1024 [rev 63 Hun 
82, 17 NYS 328]; McGean v. Metro- 
politan El. R. Co., 133 N. Y. 9, 30 NE 
647 [aff 59 N. Y. Super. 472, 14 NYS 
761]; Minton vy. New York El. R. 
Co., 130 N. Y. 332, 29 NE 319; Sears 
v. Metropolitan El. R. Co.,,129 N. Y. 
647, 29 NH 1032; Bergman v. Manhat- 
tan 7 R:1 Gos, 129 Ns 2.) 1637,.729> NE 
1031; Herold v. Metropolitan El. R. 
Coj, 129) N.-Y., 636, 129° NBv319; Lyneh 
v. Metropolitan El. R. Co., 129 N. Y. 
274, 29 NE 315, 26 AmSR 523, 15 
LRA 287, 21 NYCivProc 420, 28 Abb 
NCas 1 [aff 59 N. Y. Super. 580, 13 
NYS 956]; Valentine v. Richardt, 126 
N. VY....272,<272 INE 2553 9Sanders, fv: 
Soutter, 126 N. Y. 193. 27 NE 263 
[rev 59 Hun 623, 14 NYS 33]; Becker 
v. Church, 115 N. Y. 562, 22 NE, 748 
faff 42 Hun 258, 5 NYSt $7, 25 Wkly 


Dig 134]; Ostrander v. Weber, 114 
N. Y. 95, 21 NE 112; Carpenter v. 
Osborn, 102 N.. Y:. 552;.-7, NE 823; 


Strusburgh v. New York, 87 N..Y. 
452 [rev 45 N. Y. Super. 508]; Ber- 
gen.1v..) Carman; - 79 Ne | YY. 146, 8 
RDbNG 50 frev 18 Hun 355]; Whit- 
tlesey v. Delaney, 73 N. Y. St A ae 
Taylor v. Taylor, 43 N. Y. 578; New 
York Ice Co. v. North Western Ins. 
Co., 28 N. Y. 357, 12 AbbPr 414, 21 
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ter, particularly with respect to the enforcement 
of its own decree,® unless deprived of the right to 
do so by statute;’ and this is true whether the 
auestion is of remedy or of distinct yet connected 


HowPr 296°" [atl "32" Barbe 7534, — i 
AbbPr 255]; Bidwell v. Astor Mut. 
inssCo,, iG) N. Y. 263; Manhattan 


li. Ins. Co. v. Hammerstein Opera 
Co., 184 App. Div. 440, 171 NYS 678 
{aff 101 Misc. 608, 167 NYS 884]; 
Ogden v. New York, 141 App.. Div. 
578, 126 NYS 189; Rudiger v. Cole- 
man, 129 App. Div. 916, 114 NYS 
689 [rev on other grounds 199 N. Y. 
342, 92 NE 665]; Slayback v. Ray- 
mond, 93 App. Div. 326, 87 NYS 931 
(aff 40 Misc. 601, 88 NYS 15]; Stein- 
way v. Von Bernuth, 82 App. Div. 
596, 81 NYS 883; Lang v. Thacher, 
48 App. Div. 313, 62 NYS 956: 
Schuetz v. German-American Real 
Hst. Co., 21 App. Div. 163, 47 NYS 
500; Adee v. Hallett, 3 App. Div. 308, 
38 NYS 273; German Sav. Bank v. 
Sharer, 25 Hun 409; De Bemer v. 
Drew, 57 Barb. 438, 39 HowPr 466; 
Cuff v: Dorland, 55 Barb. 481 [rev 
on other grounds 57 N. Y. 560]; 
Conro v. Port Henry Iron Co., 12 
Barb. 27; Lehman vy. Roberts, 9 Daly 
284 {aff "86 N.. Y. 232]; Furgusen v. 
Glover, 103 Misc. 341, 170 NYS 141; 
Jewett v. Maytham, 64 Misc. 488, 496, 
118 NYS 635 [quot Cyc]; Smith v. 
Irvin, 45 Misc. 262, 92 NYS 170 [rev 
on other grounds 108 App. Div. 218, 
95 NYS 731]; American Press Assoc. 
Vv: Brantingham, 37 Misc. 426, 75 NYS 
765 [aff 75 App. Div. 4385. 78 NYS 
305]; Muehlberger v. Schilling, 3 
NYS 705; Gale v. Gale, 15 NYSt 644; 
Ricketts v. Wilson, 6 NYSt 508; 
Plawley v. Cramer, 4 Cow. 717; King 
v. Baldwin, 17 Johns. 384, 8 AmD 
415; Rathbone v. Warren, 10. Johns. 
587, 596; Bradley v. Bosley, 1 Barb. 
Ch. 125; Crane v. Bunnell, 10 Paige 
333; Hamilton vy. Cummings, 1 Johns. 
Onyo1 7. 

N. C.—Jones v. Williams, 155 NEG} 
179, 71 SE 222, 36 LRANS 426; Sum- 
mer v. Staton, 151 N. C. 198, 65 SH 
902, 18 AnnCas 802; Settle v. Set- 
tle, 141 N. C. 553, 54 ‘SE 445; Balsley 
v. Balsley, 116 'N, Ge 472, 21 SE 954: 
Currie v. Clark, 101 N. C. 321, 7 SH 
7176; Love v. Neilson, 54 N. C. 339. 

N. D.—Schmidt v. Johnstone, 31 
N. D. 58, 153 NW 293 [cit Cyc]. 

Oh.—Gantz v. Gease, 82 Oh. St. 34, 
91 NE 872; Oliver v. Pray, 4 ‘Oh 11'715; 
19 AmD 595: Muskingum Bank v. 
Carpenter, Wright 729; Miami Ex- 
porting (Co. iv. U.S: Bank, Wright 
249; Krippendorf v. Ormsby, 23 Oh. 
Cir, MCERUING “S26 1273, 2-230 4 felt) (Cye]< 
Steinman v. Steinman, 274 Oh} Cir: 
Ct. 460. 

Okl. —Galbreath Gas Co. v. Lind- 
sey, 161 P 826; Murray v. Speed, 54 
Okl. 31, 153 P 181; Ball v.. White, 
50 Okl. 429, 150 P 901; Success Realty 
Co. v. Trowbridge, 150 P 898; Cook y. 
Warner, 41 Okl. 781, 787, 140 P 424 
[quot Cyc]; De Roberts v. Cross, 23 
Ok1.' 888, 893, 101 P 1114 [cit Cyc]. 

Or.—Templeton v. Bockler, 73 Or. 
494, 509, 144 P 405 [cit Cyc]; Tok- 


' stad vy. Daws, 68. Or. 86, 136 P 844; 


Stewart v. Templeton, 55 Or. 364, 104 
P 978, 106 P 640; Killgore v. Car- 
michael, 42 Or. 618, 72 P 637; Salem 
Impr. Co. v. McCourt, 26 Or. 93, 41 
P 1105; Fleischner vy. Citizens’ Real 
Bst;,, etess -Co., 25" Or 119, 3b.) 1745 
Haynes v. Whitsett, 18 Or. 454, 22 P 
1072; Phipps v. Kelly, 12 Or. 213, 6 
P 707; Heatherly v. Hadley, 4 Or. 


Pa.—Delaware, ete., R. Co. v. Lu- 
zerne County, 241 Pa. 83, 88 A 299; 
Hurst v. Brennen, 239 Pa. 216, 86 A 
778, AnnCas1914D 428; Holden v. 
Bernstein Mfg. Co.,, 232 Pa. 366, 81 
A 428; Williams’ App., 16 a 810; Car- 
son’s App., 57 Pa. 498; McGowin v. 
Remington, 12 Pa. 56, 51 AmD 584; 
Gwinn v. Lee, 6 Pa. Super. 646; Gay- 
lord v. Sterling, 8 LITNS 67; In re 


(50, 52 AmD 100: 
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Schlesinger, 1 LINS 15; Ressler v. 
Witmer, 1 Pearson 174; Philadelphia 
v. Keyser, 10 Phila. 50; Pennsylvania 
me Co. v. Wolfe, 15 YorkLegRee 
165. 

Porto Rico.—Berwind-White Coal 
Min. Co. v. Borinquin Sugar Co., 8 
Porto Rico Fed. 337, 339 [quot Cyc]; 
18h. vy.) “Lorres,. 7" Porto Rico» Hed: 
1 

s. —-Connor v. McCoy, 83 S. C. 
165, a5 SE 257. 

Ss. D.—Casey v. Smith, 36 S. D. 
36, 153 NW 918; Kline v. Gingery, 
25S. D. 16, 124 NW 958; Probert 
v. McDonald, 2 S. D. 495, 51 NW 
212, 39 AmSR 796. 

Tenn.—Ducktown Sulphur Copper, 
etc., Co. v. Barnes, 60 SW 593; Hor- 
ton v. Cope, 6 Lea 155; Almony v. 
Hicks, 3 Head 89; Allen v. Baugus, 
1 Swan 404; Jones vy. Perry, 10 Yerg. 
59, 30 AmD 430; Swingle vy. Brown, 
(Ch. A.) 48 SW 347. 

Tex.—Chambers y. Cannon, 62 Tex. 
293; Witt v. Kaufman, 25 Tex. Suppl. 
384; Willis v. Gordon, 22 Tex. 241; 
Bourke vy. Vanderlip, 22 Tex, 221; 
Banton v. Wilson, 4 Tex. 400; Stew- 
art y. Patterson, (Civ. A.) 204 SW 
768; Houston Rice Milling Co. v. 
Hankamer, 43 Tex. Civ. A. 576, 97 
SW 119; Walker v. Woody, 40 Tex, 
Civ. A. 346, 89 SW 789; Hickman v. 
White, (Civ. A.) 29 SW 692. 

Utah.—Bullion, ete., Min. Co. v. 
Eureka Hill Min. Co., 5 Utah 8, 11 
32 Upilisy 

Vt.—Cunningham vy. Blanchard, 85 
Vt. 494, 83 A 469; Fife v. Cate, 85 
ite 418, 82 A 741; Van Dyke v. 
Cole, 81 Vt. 379, 70 A 593, 1103; San- 
born v. Kittredge, 20 Vt. 632, 50 
ae 58; Day v. Cummings, 19 Vt. 
496. 

Va.—Brown v. Ford, 120 Va. 233, 
91 SE 145; Kirschbaum v. Coon, 25 


|SE 658; Smith v. Smith, 92 Va. 696, 


24 SE 280; Risen v. Moon, 91 Va. 
384, 22 SE 165; Walters v. Farmers’ 
Bank, 76 Va. 12; Macho, v. Cosby, 
26 Gratt. (67 Va.) 112; Crenshaw v. 
Seigfried, 24 Gratt. (65 Va.) 272; 
Zetelle v. Myers, 19 Gratt. (60 Va.) 
62; Rust v. Ware, 6 Gratt. (47 Va.) 
Billups v. Sears, 
ees war (46 Va.) 31, 50 AmD 

Wash.—State v. Cheney, 67 Wash. 
151, 121° P 48; Lawrence v. Halver- 
son, 41 Wash. 534, 83 P 889. 

W. Va.—Smith v. White, 71 W. Va. 
639, 78 SE 378, 48 LRANS 623; Cus- 
CON View Lol ee Wi) ov et LO Os ge) 
183; Kirchner v. Smith, 61 W. Va. 
434, 58 SE 614, 11 AnnCas 870; St. 
Lawrence Boom, etc., Co. v. Price, 
49 W. Va. 432, 38 SE 526; Watson 
v. Watson, 45 W. Va. 290, 31 SE 939; 
Cecil v. Clark, 44 W. Va. 659, 30 SE 
216; Robinson v. Braiden, 44 W. Va. 
183, 28 SE 798; Chrislip v. Teter, 43 
W. Va. 356, 27 SE 288; Hotchkiss v. 
Fitzgerald Patent Prepared Plaster 
Co., 41 W. Va. 357, 28 SE 5763 Hanly 
v. Watterson, 39 W. Va. 214, 19 SH 
536; Wetherill v. McCloskey, 28 W. 
Va. 195; Mitchell v. Chancellor, 14 
W. Va. 22; Western Min., etc., Co. v. 
Virginia Cannel Coal Co., 10 W. Va. 
eat Sinnett v. Cralle, 4 W. Va. 
6 

Wis.—Ekern vy. McGovern, 154 Wis. 
157, 142 NW 595, 46 LRANS 796; 
Hall v. Bell, 143 Wis. 296, 127 NW 
SO os ts Croix Timber Co. v. Joseph, 
142 Wis. 55, 124 NW 1049; Harrigan 
th Gilchrist, 121 Wis. 127; 99 NW 
909; Northern Trust Co, v. Snyder, 
113 Wis. 516, 89 NW 460, 909 AmSR 
867; Bigelow v. Washburn, 98 Wis. 
553, 74 NW 362; Cole y. Getzinger, 
96 Wis. SE tial "NW 75; Pinkum v. 
Eau Claire, 81 Wis. 301, 51 NW 550; 
Turner vy. Pierce, 34 Wis. 658. 


i Press 


Rn 


topics of dispute,’ and notwithstanding one of the 
parties declares that he does not ask affirmative re- 
lief but only wishes to be dismissed and left to en- 
force his rights in some other manner.® 


This doe- 


Wyo.—Madson vy. Wyoming Hu- 
mane Soc., ete., 25 Wyo. 338, 169 P 
336. 

Iing.—Jesus College v. Bloome, 
Ambl. 54, 27 Reprint 31, 3 Atk. 268, 
26 Reprint 953; Pearce v. Creswick, 
2 Hare 286, 24 EngCh 286, 67 Re- 
print 118; Ryle v. Haggie, 1 Jac. & 
W. 234, 37 Reprint 364; Mackensie v. 
Johnston, 4 Madd. 373, 56 Reprint 
742; Adley v. Whitstable Co., 17 Ves. 
Jr. 324, 34 Reprint 122; Carlisle v. 
ce 13 Ves. Jr. 278, 33 Reprint 

“EHquity needs no other court to 
finish its work, because of the rule 
that, when it once takes -jurisdic- 
tion of a case, it will maintain juris- 
diction to the end and adjudicate the 
rights of the parties.” Lawrence 
v. Halverson, 41 Wash. 534, 539, 83 
P 889. 

“The doctrine is too well settled 
to admit of either discussion or dis- 
pute, that when a court of equity 
once acquires jurisdiction of a cause 
it will not relax its grasp upon the 
res until it shall have avoided a 
multiplicity of suits by doing full, 
adequate and complete justice be- 
tween the parties. It will not con- 
tent itself in this regard by any half 
way measures; it will not declare 
that a party has been defrauded of 
his rights and then dismiss him with 
a bland permission to assert, at new 
cost and further delay, those rights 
in another forum.” Real Est. Sav. 
Inst. v. Collonious, 63 Mo. 290, 295 
[quot School Dist. No. 1 v. Holt, 
226 Mo. 406, 415, 126 SW 462, 136 
AmSR 651]. 

“A court of equity, having ac- 
quired jurisdiction of the case for 
one purpose and having entertained 
interpleader to determine the respec- 
tive rights of the defendants, will 
not be bound by the technical rules 
appertaining to strict actions at law, 
nor will it label the case with a spe- 
cial designation and rest its deter- 
mination upon the rules applicable 
to such special cases.” American 
Assoc. v. Brantingham, 37 
Misc. 426, 429, 75 NYS 765 [aff 75 
App. Div. 435, 78 NYS 305]. 

[a] “The reason is that the par- 
ties are properly in court in a case 
of which the court has jurisdiction 
of the parties and subject-matter.” 
Sagan v.- Liee, 6 Pa. Super” 646, 

{b] Contracts.—It is said to be 
the general practice, subject to many 
exceptions, where relief is sought as 
to a portion of a contract which de- 
fendant is suing on at law, for the 
court, on granting the relief prayed, 
to proceed to adjudicate all rights 
under the contract. Day v. Cum- 
mings, 19 Vt. 496. 

[c] In an action to determine 
whether apparent deeds are mort- 
gages, equity will retain jurisdiction 
to adjudicate all differences between 
the parties growing out of the trans- 
action. Holmes y. Holt, 90 Kan. 774, 
136 P 246. 

6, De, Bemer_ v. Drew, 67: Barb, 
(N. Y.) 488, 39 HowPr 466. 

7. Weiss v. Ahrens, 24 Colo. A, 
5631, 135, P2987. 

[a] In Georgia Civ. Code (1910) 
§ 2251 does not limit the power of 
equity to require a complete adjudi- 
cation of the rights of all parties 
interested in the subject matter on 


insolvency of a corporation. Graves 
oe ak LOG pc An en sel Senge Mes 


8. McGowin v. Remington, 12 Pa. 


56, 51 AmD 584; Gwinn v. Lee, 6 Pa. 


Super. 646. 
9. Chicago First Nat. Bank y. Els 
gins 136) Tl AY 453: 


-For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


= 


§§ 117-118] 


trine seems to have grown out of the equitable ju- 
risdiction for purposes of discovery,!® and rests on 
the same principles which permit a court of equity 
to take jurisdiction in the first instance, because the 
remedy at law is incomplete, or to avoid a multi- 
plicity of suits.1? But the rule is not an inflexible 
one which a court of equity is bound to follow in 
every case that comes before it.1% 
of the jurisdiction of equity so as to include all the 
points in controversy rests somewhat in the dis- 
eretion of the chancellor,* especially so where the 
rights involved grow out of other contracts. Be- 
fore the rule can be applied, some ground of equita- 
ble jurisdiction must first be asserted and estab- 
lished,'® and the subject to be adjudicated must be 


something incidental thereto, or 


nected therewith as to render its determination 
necessary to a final decision of the whole contro- 


\ : 3 Moreover the doctrine 
is subject to important limitations.18 


tends only to controversies which arise and are 


versy between the parties." 


10... Freer iv Davis, i52- W.) Va: -1, 
43 SE 164, 94 AmSR 895, 59 LRA 
556. And see infra § 128. 

11.. Cook vy, Warner, 41 Okl. 781, 
787, 140 P 424 [quot Cyc]. See also 
supra § 14. 

[a]. The peculiar advantages of 
equity jurisdiction depend almost en- 
tirely on the power of courts of 
equity to do full justice by a com- 
plete. control over the matters in 
controversy, directly, or by personal 
coercion of the parties. Voorhies v. 
Frisbie, 25 Mich. 476, 12 AmSR 291. 

12. U..-S.—uU. S. v. Union Pac. R. 
Ss 160 U, S. 1, 16.SCt 190, 40 L. ed. 


jll.—Kelly v. Galbraith, 186 Ill. 
593, 58 NE 431. 


Kan.—Martin yv. Martin, 44 Kan. 
295, 24 P 418. 

Mass.—Braman v. Foss, 204 Mass. 
404, 90 NE 563. 

Mo.—School Dist. No. 1 v. Holt, 


cee Mo. 406, 126 SW 462, 136 AmSR 
Ls : ’ 

_ Nebr.—Seng yv. Payne, 87 Nebr. $12, 
128 NW 625. 

N. J.—Jersey City v. Gardner, 33 
N. J. Eq. 632. 

Okl.—Success Realty Co. v. Trow- 
bridge, 150 P 898; De Roberts v. 
Cross, 23 Okl. 888, 893, 101. P 1114 
belie Cyeil. 

Pa.—Holden vy, Bernstein Mfg. Co., 
232 Pa. 366, 81 A 428; McGowin v. 
Remington, 12 Pa. 56, 51 AmD 584; 
Gwinn v. Lee, 6 Pa. Super. 646. 

Tex.—Chambers vy. Cannon, 62 Tex. 
293. 

Va.—Beecher v. Lewis, 84 Va. 630, 
6 SE 367. 

W. Va.—Chrislip vy. Teter, 43 W. 
Va. 36, 27 SE 288. 

Wis.—Pinkum v. Eau Claire, 81 
Wis. 301, 51 NW 550. 

See also supra § 48. 

13. Shaw v. G. E. Beaumont Co., 
SSNER. Hdd oot. ooo wt O2 Avril bd, 
2 ALR 122; Deepwater R. Co. v. Mot- 
ter, 60 W. Va. 55, 53 SE 705, 116 
AmSR 873. And see infra § 119. 

“Tt is not true, by any means, that 
when a court of conscience has ac- 
quired cognizance of one purpose, it 
thereby acquires cognizance over the 
entire controversy for all purposes.’ 
Lodor v. McGovern, 48 N. J. Eq. 275, 
279, 22 A 199, 27 AmSR_ 446 [quot 
Shaw v. G. BE. Beaumont Co., supra]. 

14. Shaw v. G. E. Beaumont Co., 
Rm Ie Midaie os) a OupeA:r tbl 2) ATR 
122. 

15. Shaw v. G. E. Beaumont Co., 
SSmiIN dg. Id. Soa.¢ L02/A 015152. ALR 


122. 
16. Sharon vy. Fee, 203 Mich. 152, 
168 NW 1045. See also infra § 123. 
17. Martin v. Martin, 44 Kan. 295, 
24 P 418; Chambers v. Cannon, 62 
Tex. 293; Lawrence y. Halversen, 41 
iis 534, 88 P 889. See also infra 
LVS, 


-Hurt v. Hurt,-157 Ala. 
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The extending | table actions.?? 


[§ 118] 


so closely con- 


Thus it ex- 


18. Lewis v. Peck, 154 Fed. 273, 
83 CCA 211 [certicrari den 207 U. S. 
598, 28 SCt 258, 52 L. ed. 355]. 

19. Lewis v. Peck, 154 Fed. 273, 
83 CCA 211 [certiorari den 207 U. S. 
593, 28 SCt 258, 52 L. ed. 355]. 

20. U. Si v. Ash Sheep Co., 229 
Fed. 479 [aff 250 Fed. 592, 162 CCA 
608] (recovery of penalty). 

Right to recover exemplary dam- 
ages see infra § 122 note 60. 

21. McNulty v. Mt. Morris Elec- 
tric Light Co., 172 N. Y. 410, 65 NE 
196, 


[a] The substantial rights of par- 
ties to trial by jury should not be 
sacrificed for mere convenience of 
debtors or courts. Empire Engineer- 
ing Corp. v. Mack, 217 N. Y. 85, 111 
NE 475. 

22. Evans yv. McConnell, 99 Iowa 
326, 63 NW 570, 68 NW 790; Turner 
v. Pierce, 34 Wis. 658. See also Ac- 
tions §§ 180, 245, and the numerous 
citations from code states supra note 
5, and infra § 123 note 85. 

23. Franklin Ins. Co. v. McCrea, 4 
Greene (lowa) 229; Turner v. 
Thomas, 13 Bush. (Ky.) 518; Russell 


Hardware, etc. Mfg. Co. vy. Utica 
Drop Forge, etc., Co., 195 N. Y. 54, 
87 NE 788; Gale v. Gale, 15 NYSt 
644. 


24. U. S.—Gormley v. Clark, 134 
Wea. 388.1510 SCt 554,133 1, -ed.-909); 
Borg v. New Orleans City R. Co., 
244 Fed, 617; Williamson v. Collins, 
243 Fed. 835, 156 CCA 347; Johnson 
vy. Garner, 233 Fed. 756; U. S. v. Mid- 
way Northern Oil Co., 232 Fed. 619; 
Clinchfield Fuel Co, v. Titus, 226 Fed. 
574, 141 CCA 330; Granite Brick Co. 
v. Titus, 226 Fed. 557, 141 CCA 3138; 
Goldschmidt Thermit Co. v.. Primos 
Chemical Co., 216 Fed. 382; New Jer- 
sey Cent. R. Co. v. Jersey City, 199 
Fed. 237, 246 [cit Cyc]; Quinton v. 
Neville, 154 Fed. 432, 83 CCA 252; 
Louisville, etc., R. Co. v. Bitterman, 
144 Fed. 34,46, 75 CCA 192, 204 [aff 
Soe. Se 205.) 28ers Cheol Nb2e Meme: 
171¢ 12 AnnCas 693]; Elk Fork Oil, 
etc., Co. v. Jennings, 84 Fed. 839. 

Ala. — Kimball v. Cunningham 
Hardware Co., 197 Ala. 631, 73 S 
323; Terrell v. Southern R. Co., 164 
Ala. 428, 51 S 254, 20 AnnCas 901; 
126 aia 
260; Vick v. Beverly, 112 Ala. 458, 
21 S 325; Kilgore v. Kilgore, 103 
Mia. 614, 1508S 897; 

Ark.—Merchants’, etc. Bank v. 
Harris, 113 Ark. 100, 167 SW. 706; 
Brizzolara v. Smith, 87 Ark. 85, 112 
Sw 181. 

Cal.—Ransome-Crummey Co; Vv. 
Martenstein, 167 Cal. 406, 139 P 1060; 
California Raisin Growers’ Assoc. v. 


Abbott, 160 Cal. 601, 117 P 767; 
Becker v. Santa Clare Super. Ct., 
Tipie ORNL. (REISE SUKI) Eze Res 


Colo.—Farmers’ Pawnee Canal Co. 
v. Henderson, 46 Colo. 37, 102 P 


Matters occurring after suit brought. 
is not restricted to an adjustment of the rights of 
the parties as they existed when suit was brought, 
but will give relief appropriate to events occurring 
pending the suit.?% 

2. Complete Equitable Relief. By vir- 
tue of this rule, a court of equity, when its juris- 
diction has been invoked for any equitable purpose, 
will proceed to determine any other equities existing 
between the parties, connected with the main sub- 
ject of the suit, and grant all relief necessary to an 
entire adjustment of such subject,24 provided it is 
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submitted by proper proceedings between parties ;1° 
and it will not be exercised for punitory purposes,”° 
or for the purpose of depriving a litigant of his 
nght of trial by jury.?* 
and practice acts with reference to joinder of causes 
of action and counterclaims have not changed the 
rule with regard to retention of jurisdiction in equi- 


The provisions of codes 


The court 


1063; Smith Canal, ete., Co. v. Colo- 
rado Ice, etc., Co., 34 Colo. 485, 82 
P 940, 3 LRANS 1148; Bessemer Irr. 
Ditch Co. v. Woolley, 32 Colo. 437, 
76 P 1053, 105 AmSR 91; Packard 
Vee ine 31, Colo. eotils 

Fla.—Cowan y. Skinner, 52 Fla. 
486, 491, 42 S 730, 11 AnnCas 452 
[eit Cyc]. 

Ga.—Gibson v. Thornton, 112 Ga. 
328, 37 SE 406; Walker vy. Morris, 
14 Ga, 323; Andrews v. Murphy, 12 
Ga. 431. e ' 
Ill.—Nowakowski v. Sobeziak, 270 
Ill. 622, 110 NE 809; Harding v. 
Fuller, 141 Ill. 308, 30 NE 1053; 
Peo. v. Chicago, 53, Tl, 424; Kuh v. 
O’Reilly, 177 Ill. A? 271; De Grasse 
Vv. YH... Wr GossardCos, 1525 TilAS 
58; Williamson y. Warfield, 136 Il. 
A. 168; Rock Island y. Central Union 
Tel. Co., 132 Ill. A. 248, ‘ 

Ky.—Harris v. New, 167 Ky. 262, 
180 SW_375; Smith y. Smith, 121 SW 
1002;. Doty v. Deposit - Bldg., etc., 
Assoc., 103 Ky. 710, '46 SW 219, 47 
SW 433, 20 Kyl 625, 43 LRA 551, 
554; Whiting v. Taylor, 8 Dana 403. 

Me.—Nash y. Simpson, 78 Me, 142, 
aH AcbSs = 

Md.—Poe v. Munich Re-Insurance 
Co., 126 Md. 520,532, 95 A 164. [quot 
Cyc; 

Mass.—Eustis Mfg. Co. vy. Saco 
vine Co, 198->Mass. -212°- 84), INE 


Mich.—Horton y. Hubbard, 83 Mich. 
123, 47 NW 115. ; ; 
Miss.—Lefiore County y. Allen, 80 
Miss., 298, 431, S815. 
Mo.—McMurray v. McMurray, 258 
Mo. 405, 167 SW 513; Wehrs y. Sul- 
livan, 217 -Mo. 167, 116 SW 1104; 
Hagan v. Bank, 182 Mo. 319, 81 Sw 
171; Reyburn y. Mitchell, 106 Mo. 
365, 16 SW 592, 27 AmSR 350; Gen- 
eral Electric Co. v. Interstate Elec- 
tric Co., (A.) 204 SW 933: Newton 
v. Rebenack, 90 Mo. A. 650; Jordan 
v. Harrison, 46 Mo. A. 172. 
Mont.—Meredith v. Roman, 49 
Mont. 204, 211, 141 P 648 [cit- Cyc]; 
McConnell v. Combination Min., ete., 
oe 30 Mont. 239, 76 P 194, 104 AmSR 
Nebr.—Loosing v. Loosing, | 85 
poe 66, 122 NW 707, 25 LRANS 
N. J.—Vreeland v. Vreeland, 49 
N. J. Eq. 322, 24 A 551; Ransom vy. 
Geer, 30 N. J. Eq. 249. 
. Y.—Smith v. Albany First Nat. 
Bank, 151 App. Div. 317, 135 NYS 
985; Jewett v. Maytham, 64 Misc. 
488, 496, 118 NYS 635 [quot Cyc]. 
Or.—Templeton vy. Bockler, 73 Or. 
494, 509, 144 P 405 [cit Cyc]; Lewis 
Papeete CUA 69 SOrse 4 Ghee oom: 
Daas 
Pa.—Curtis v. Olds, 250 Pa. 3290, 


95 A 526; Broadhurst v. Broadhurst, 
DAS Pawn se 494A. 23s aadUrst: Vv. 
Brennen, 239 Pa. 216, 86 A 1778, 


188. [2VOiF4, 


authorized by the pleadings.?®> Relief of an equita- 
ble character may thus be ineidentally obtained, 
when an original bill would not lie for such relief 


alone.?® 


Where main purpose of bill fails. 
plaintiff fails to sustain his bill for its principal 
purpose the court may on proper pleadings retain 
it to adjust such equities as do appear.?? 


[§ 119] 3. Relief Obtainable at Law—a. Where 
AnnCasi914D 428; Gwinn y. Lee, 6 
Pa. Super. 646. 


Tex.—Hill v. Osborne, 60 Tex. 390; 


Houston Rice Milling Co. vy. Han- 
kamer, 43 Tex. Civ. A. 576, 97 SW 
119; Pioneer Sav., ete., Co. v. Peck, 


20 Tex. Civ. A. 111, 49 SW 160. 


epee anhaum v. Coon, 25 SE 
8. 

Wash.—Jordan ev. Coulter, 30 
Wash, 116, 70 P 257. 

W. Va.—Chrislip v. Teter, 43 W. 
Va. 356,°27 SH 288. | 

Wis.—Harrigan v. Gilchrist, 121 


Hamilton v. 
490; Peck v. 
21 Wis. 


Wis, 127;(..99. NW ,.909¢ 
Fond du Lac, 25° Wis. 
pee School Dist. No. 4, 
16. 

{a] In a suit to enjoin infringe- 
ment of a valid trade-mark, the court 
has jurisdiction of the parties and 

_of the subject matter for ‘the: pur- 
‘pose of enjoining not only the in- 
fringement of that trade-mark, but 
also all wrongful acts done in con- 
nection with the infringement which 
augment and aggravate the wrong. 
Jacoway v. Young, 228 Fed. 630, 143 
CCA 152. 

[b] After establishment of lost 
deed.— Equity having acquired juris- 
diction to establish a lost deed the 
court proceeded to restrain the 
grantors from prosecuting ejectment 
against those claiming under _ it. 
Fries v. Griffin, 35 Fla. 212, 17 S 
66; Griffin v. Fries, 23 Fla. 173, 2 
S 266, 11 AmSR 351. 

[ce] After cancellation of deed or 
mortgage.—(1) Where the court has 
acquired jurisdiction for the cancel- 
lation of a deed, it may retain juris- 
diction for other equitable -relief, 
such as the granting of an injunc- 
tion. Atlanta, etc., R. Co. v. Smith, 
148 Ga. 282, 96 SE 562. (2) Where 
jurisdiction was taken to cancel a 
mortgage as a cloud on title, eject- 
ment by the purchaser at a fore- 
closure sale was restrained, Rich- 
ardson vy. Stephens, 122 Ala. 301, 25 
S 39. 

[ad] After dissolution of corpora- 
tion.—Where the court takes juris- 
diction for the purpose of dissoly- 
ing a nongoing corporation and dis- 
tributing its assets in accordance 
with a bill filed by stockholders, it 
will settle all the equities arising 
out of the subject matter of the bill. 
Minona Portland Cement Co.  v. 
Reese, 167 Ala. 485, 52 S 522. 

[e] After reformation of contract. 
—A special act of congress gave the 
court of claims equity jurisdiction on 
a claim for labor where the formal 
contract failed to express the inten- 
tion of the parties. It was held that 
the court could reform the contract 
and settle the entire account in the 
same proceeding. Harvey v. S:, 
105°U.' S.. 671, 26° L. ed. 1206. 

{f] Foreclosure of mortgage after 
reformation.—A bill to reform a 
mortgage may be retained for the 
purpose of foreclosing the mortgage 
as reformed. Houston v. Faul, 86 
Ala. 232, 5 S 483; McGehee v. Leh- 
man, 65 Ala. 316. 

fg] Application of surplus after 
foreclosure.— Where land was sold on 
foreclosure for failure to pay an in- 
stallment of a mortgage debt, the 
court will retain jurisdiction to ap- 
ply the surplus on other installments. 
McDowell v. Lioyd, 22 Iowa 448. 

[h] Further orders to receiver.— 
After property in litigation had been 
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Even where 


transferred by a receiver in pursu- 
ance of a decree to a corporation 
not a party to the bill, which refused 
to secure the receiver’s expenses and 
perform other -obligations, .it was 
held that the court retained juris- 
diction to order the receiver to re- 
take the property and to transfer it 
to another corporation. La Junta, 


etc:, Canal Co. v. Hess, 31 Colo. I, 
71 P 415. i 
[i] Adjusting water rights.—(1) 


The court having, on a bill to re- 
strain an action against plaintiff for 
overflowing lands by means of a 
dam, sustained plaintiff's right to 
maintain the dam, retained jurisdic- 
tion to settle the rights of the par- 
ties in relation to its height. Le Roy 
v. Platt, 4 Paige (N. Y.) 77. (2) But 
where the court decréed that a dam 
should be lowered it refused to re- 
tain jurisdiction for the purpose of 
permitting plaintiff to afterward ask 


that it be further lowered. Mann v. 
Wilkinson, 16 F. Cas. No. 9,036, 2 
Sumn. 273. (3) Having determined, 


in a suit to restrain disturbance of 
a water right, that there had been 
no encroachment or threatened en- 
croachment, the court refused to 
retain the bill without special cause 
to ascertain the limits of plaintiff’s 
right. Pratt v. Lamson, 6 Allen 
(Mass.) 457. 

25. U. S—New Jersey Cent. R. 
Co. v. Jersey City, 199 Fed. 237, 246 
[cit Cyc]. 

Md.—Poe vy. Munich Re-Insurance 
. 126 Md. 520, 532, 95 A 164 [quot 
Cyc]. ‘ 

N. Y.—Remington Paper Co. v. 
O’Dougherty, 81 N. Y. 474 [mod 16 
Hun 594]; Remington Paper Co. v. 
O’Dougherty, 81 N. Y. 650. 

Or.—Templeton y. Bockler, 73 Or. 
494, 144 P 405 [cit Cyc]. 

W. Va.—Waldron vy. Harvey, 54 W. 
Va. 608, 46 SE 608. 

{a] A fortiori is this true where 
the court undertakes to decree 
against defendant, at the same time 
dismissing the bill. Scofield v. Peck, 
182 Mass. 121, 65 NE 60. 

26. Maurel v. Smith, 220 Fed. 195; 
Converse Bridge Co. v. Geneva Coun- 
ty, 168 Ala. 432, 446, 53 S 196 [cit 
Cyc]; Schee v. Phelps, (lowa) 169 
NW 455; Ely v. Johnson, 114 Va. 
31, 75 SE 748. 

[a] Reformation of instrument 
without prior request.—Jurisdiction 
attaching to set aside a sale fraudu- 
lently made under a power of attor- 
ney, the power of attorney was re- 
formed without a prior request for 
a correction of the mistake. Miller 
v. Louisville, etc,, R. Co., 88 Ala. 274, 
4S 842, 3 AmSR 722. ’ 

{[b] Enforcement of claims not re- 
duced to judgment.—On a bill by a 
firm creditor to subject to the pay- 
ment of his claims partnership prop- 
erty which had been mortgaged to 
secure debts of one quarter, the court 
intimated, without deciding, that the 
claims must. be reduced to judgment 
in order to sustain the bill, but some 
of plaintiff's claims having been re- 
duced to judgment the court enforced 
others not so reduced on the theory 
that having obtained jurisdiction by 
reason of the judgment debts all 
others should be determined and en- 
forced. Reyburn v. Mitchell, 106 Mo. 
365, 16 SW 592, 27 AmSR 350: Car- 
Renter v. Osborn, 102 N. Y: 552, 7 
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There Is Equity in Bill—(1) General Rule. It isa 
general rule that where the controversy requires 
any purely equitable relief, such as will give a court 
of equity the right to act, the court will proceed to 
a final determination of all the matters at issue, and 
in doing so, it may establish purely legal rights and 
grant legal remedies, which would otherwise be be- 
yond its power,?® such as rendering personal decrees 


{[c] A bill to remove a cloud from 
title (1) to premises which are oc- 
cupied cannot be maintained by one 
who is out of possession; but this 
rule applies only where the sole ob- 
ject of the bill is to remove a cloud 
from the title, and not where the 
primary relief sought is uvon other 
and well established grounds and the 
removal of the cloud is prayed only 
as an incident to that relief. Big 
Six Dev. Co. v. Mitchell, 138 Fed. 
279, 70 CCA 569, 1 LRANS 332 [cer- 
tiorari den 199 U. S. 606, 26 SCt 
746, 50 L. ed. 330]; Highland Realty 
Co. v. Avondale Land Co., 174 Ala. 
326, 56 S 716; Shipman v. Furniss, 
69 Ala. 555, 44 AmR 528; Nowa- 
kowski v. Sobeziak, 270 Ill. 622, 110 
NE 809; Ward v. Clendenning, 245 
Ill. 206, 91 NE 1028; Brownback v. 
Keister, 220 Ill. 544, 77 NH 75; To- 
ledo, etc.; R, Co: v. St. Louis, ete., 
R. 1 Co © 208) Alla” 623, Ok SNES Tee 
Mitchell -v.’ Shortt,° 113 Tl. 2541, 1 
NE 909; Booth v. Wiley, 102 Ill. 84; 
Redmond vy. Packenham, 66 Ill. 434; 
Kennedy v. Northup, 15 Il. 148; Cecil 
v. Clark, 44 W. Va. 659, 30 SE 216. 
See also Quieting Title [32 Cyc 1337 
text and notes 19, 20]. (2) Where 
a Suit involves title to land, equity 
has jurisdiction to give complete re- 
lief by removing any impediments, 
such as clouds on title. Cooper v. 
Cloud, 194 Ala. 449, 69 S 928. (3) 
When the jurisdiction of a court of 
equity has attached under a bill 
properly filed to enforce a vendor's 
lien on land, the court will make 
its jurisdiction effectual for the pur- 
pose of complete relief, by removing 
any impediment to the enforcement 
of the lien, especially where such 
impediment is a cloud on the title. 
Johnston vy. Smith, 70 Ala, 108. (4) 
Where the primary object of a suit 
is to enjoin trespasses on real estate 
involving irreparable injury, the 
court has jurisdiction to quiet? title 
and remove clouds demanded as 
merely incidental, although the com- 
plaint and proof will not warrant the 
granting of such relief as the chief 
object of the suit. Ely v. Johnson, 
114 Valesiiis SH 748; 

{d] The court cannot make a new 
contract for the parties, under its 
power to _ afford complete relief. 
ropes vy. Phelps, (lowa) 169 NW 

27. Gibson y. Thornton, 112 Ga. 
328, 37 SE 406; Springfield, ete, R. 
Co. v. Harrodsburg, 11 KyL 309; 
Mott v. Oppenheim, 135 N. Y. 312, 
31 NE 1697, 17 LRA 409; Smith v. 
Albany First Nat, Bank, 151 App. 
Div. 317, 135 NYS 985; Consolidated 
Fruit Jar Co. v. Wisner; 110 App. 
Div .995' 97 (NYS) 62) fat 18s Noe 


) 


624 mem, 81 NE 1162 mem]; Watson . 


Ng cal (Tenn. Ch. A.) 57 SW 

28. U. S.—McGowan vy. Parish, 237 
U. S. 285, 35-SCt 548, 59 L. ed. 955: 
Camp .v. Boyd, 229 U. S. 530, 33 Sct 
785, 57 L. ed. 1817; Graves v. Ash- 
burn, "215 Ul S5' 331). 30". SCtanose 4 
L. ed. 217; U. S. v. Union Pac. R. Co., 
EGO Un Sie 1 296 SCC 9 0s 4Ona wads 
319; Gormley v. Clark, 134 U. S. 338, 
10 SCt 554, 33 L. ed. 909; Cathcart v. 
Robinson, 5 Pet. 264, 8 L. ed. 120; 
Blue Ridge Electric Co. vy. American 
Bank Note Co.,. 237 Fed. 755, 150 
CCA 509; National Bank of Com- 
merce v. New York Equitable Trust 
Co., 227 Fed. 526, 142 CCA 158 [rev 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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| Dardell, 
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211 Fed. 688]; Goldschmidt Thermit 
Co. v. Primos Chemical Co., 225 Fed. 
769; Hollander y. Heaslip, 222 Fed. 
808, 187 CCA 1; National Literature 
Bureau v. Sells, 211 Fed. 379, 382 
[quot Cyc]; Miller v. Uhlman, 198 
Fed. 233; U. S. v. Denver, ete., R. Co., 
190 Fed. 825; Lawson v. Barber, 189 
Fed. 165; American Creosote Works 
v. Lembcke, 165 Fed. 809; Wehner v. 
Bauer, 160 Fed. 240; Haight, etc., 
Co. v. Weiss, 156 Fed. 328, 84 CCA 
224 [certiorari den 207 U. S. 594, 28 
SCt 260, 52 L. ed. 356]; Williamson 
v- Monroe, 101 Fed. 322; Waite v. 
O’Neil, 76 Fed. 408, 22 CCA 248, 34 
LRA 550; Wallis v. Shelly, 30 Fed. 


747; Sill v. Solberg, 6 Fed. 468, 10 
Biss. 252; Brooks v. Stolley, 4 F. 
Cas... No. 1,962, 3 McLean 523, 2 


Robb. Pat. Cas. 281; Gass v. Stinson, 
108e.* Cas, No: 6,260, 2° Summ: 453% 
McCalmont v. Lawrence, 15 F. Cas. 
No. 8,676, 1 Blatchf. 232. 
Ala.—Lacey v. Pearce, 191 Ala. 258, 
68 S 46; King v. Livingston Mfg. Co., 
180 Ala. 118, 60 S 148; Hlliott v. 
Syie S(O Alaa C67, “50 oSil 7525 
Ellis v. Vandergrift, 173 Ala. 142, 
55 S 781; Gulf Compress Co. v. 
Jones: Cotton Co.) 1st Ala. 32, 
47 S 251; Whetstone v. McQueen, 
137 Ala. 301, 34 S 229; Kilgore 
Ve -icilgore, 103" Ala. 614, 15 8 
897; Montgomery County’ v. Mc- 
Kenzie, 85 Ala. 546, 5 S 322; Miller v. 
Louisville, ete., R. Co., 83 Ala. 274, 4 
S 842, 3 AmSR 722; Price v. Carney, 
75 Ala. 546; Ware v. Russell, 70 Ala. 
174, 45 AmR 82; Hause v. Hause, 57 
ae 262; Seruggs v. Driver, 31 Ala. 
74, 


Ark.—Rowe v. Allison, 87 Ark. 206, 
112 SW 395; Chicot Lumber Co. v. 

84 Ark. 140, 104 SW 1100; 
Dugan v. Cureton, 1 Ark. 31, 31 AmD 
727 (obiter). 

Colo.—Selfridge v. Leonard-Heff- 
ner Co., 51 Colo. 314, 117 P 158, Ann 
Casi1918B 282; Zobel v. Fannie, Raw- 
lings Min. Co.;~ 49. Colo. 134, 111 P 
843; Schilling v. Rominger, 4 Colo. 
100; Packard v. King, 3 Colo. 211; 
Weiss v. Ahrens, 24 Colo. A. 531, 135 
PES 7. 

Del.—Virden v. Pilot Comrs., 8 Del. 
Che1; 67 ~A 975: 
eee C.—Palmer v. Fleming, 1 App. 

Fla.—Brown v. Solary, 37 Fla. 102, 
LIES L61. 

Ga.—Mays v. Taylor, 7 Ga. 238. 

Hawaii.—Kawananakoa v. Puahi, 
14 Hawaii 72. - 

Ida.—Pence v. Sweeney, 3 ~ Ida. 
(Hasb.) 181, 28 P 413. 

Ill.—Fleming v. Reheis, 275 Til. 
132, .113 NE 923; Harvard First 
Cong. Church v. Page, 257 Ill. 472, 
100 NE 975; Miller v. Rowan, 251 
Ill. 344, 96 NE 285; Drum v. Drum, 
251 Ill. 232, 95 NE 1071; Patterson v. 
Patterson, 251 Ill. 1538, 95 NE 1051; 
Thomas v. Thomas, 250 Ill. 354, 95 
NE 345, 35 LRANS 1158, AnnCas 
1912B 344 [rev 155 Ill. A. 619]; 
Moore v. Brandenberg, 248 Ill. 232, 
93 NE 733, 140 AmSR 206; Coleman 
v. Connolly, 242 Ill. 574, 90 NE 278, 
134 AmSR 347; Brauer v. Laughlin, 
235 Ill. 265, 85 NH 283; Risser v. 
Ratton 2028 ll) (253,983. 2NE, 914; 
Wehrheim v. Smith, 226 Ill. 346, 80 
NE 908; Braithwaite v. Henneberry, 
222 Till. 50, 78 NE 34; Gunning v. 
Sorg, 214 Ill. 616, 73 NE 870 [aff 113 
Mh wA38213; Toledo,» etes mR: Co. v. 
Sieemouis etc, -ReaCos,. 208 i111. 7.623) 
70 NE 715; Longshore v. Longshore, 
200 Ill. 470, 65 NE 1081; Kelly v. 
Galbraith,. 186 Ill. 593. 58 NE 431: 
Keith v. Henkleman, 173 Ill. 137, 50 
NE 692; Gleason, ete., Mfg. Co. v. 
Hoffman, 168 Ill. 25, 48 NE 143; 
Biegler v. Merchant’s L. & T. Co., 
164 Tll. 197, 45 NE 512 [aff 62 Ill. 
A. 560]; Grand Tower, etc. R. Co. 
v. Walton. 150 TIll., 428, 37 NE 920: 
Cook v. Davis, 143 Ill. 151, 32 NE 
176; Morrison v. Morrison, 140 Ill. 
560, 30 NE 768; Stickney v. Goudy, 
322 Ill. 213,-23 NE 1034; Hawley v. 
Simons, 14 NE 7; Pool v. Docker, 92 
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Ill. 501; Rawson v. Fox, 65 Ill. 200; 
Peoria v. Johnston, 56 Ill. 45; Mixer 
v. Sibley, 53 Ill. 61; Finch vy. Martin, 
19 Ill. 105; Downer vy. Warren, 200 
Ill. A. 451; Kimmel v. Gray, 196 Ill. 
A. 406; Constas v. Gregoris, 192 Ill. 
A. 376; Burgess v. Burgess, 189 Ill. 
A. 513; Schroth vy. Siegfried, 162 111. 
A. 595; De Grasse v. H. W. Gossard 


Co.; 152 ll. A. 58; Williamson  v. 
Wrarfield, ete:,.: Co), 136. 11k A... .168 
[aff 233 Ill. 487, 84 NE 706]; Rock 


Island v. Central Union Tel. Co., 132 
Ill. A. 248; Prindiville v. Curran, 132 
Ill. A. 162; Perkins v. Reservoir 
Park, Shishi rete.s (Club; 1:30) SLs WAS 
128; School Trustees v. Peoria School 
Inspectors, 115 Ill. A. 479 [aff 214 
Ill. 30, 73 NE 412]; Rugg v. Rohr- 
bach, 110 Ill. A. 532; Devine v. Cald- 
well, 108 Ill. A. 215; Devine v. Cald- 
well, 108 Ill. A. 214; Whalen v. Bill- 
ings, 104 Ill. A. 281; Bourke v. Hef- 
ter, 104 Ill. A. 126 [aff 202 Ill. 321, 
66 NE 1084]; Bonney v. Sellers, 99 
Ill. A. 444; Richardson v. Ranson, 99 
Til. A. 258; Biegler v. Merchants’ L. 
& T. Co., 62 Ill. A. 560 [aff 164.111. 
197, 45 NE 512]. 

Ind.—Miller v. Jackson Tp., 178 
Ind, 503, 99 NE 102; Towns v. Smith, 
115 Ind. 480, 16 NE 811. 

Iowa.—Fallers v. Hummel, 169 
Iowa 745, 151 NW 1081; Howard v. 
National French Draft Horse Assoc., 
169 Iowa 719, 151 NW 1056; Fisher v. 
Trumbauer, 160 Iowa 255, 138 NW 
528, 141 NW 419; Reiger v. Turley, 
151 Iowa 491, 131 NW 866; McMurray 
v. Van Gilder,-55 Iowa’605, 9 NW 
903; Renkin v. Hill, 49 Iowa 270; 
Franklin Ins. Co. v. McCrea, 4 Greene 
229. 

Kan.—Martin v. Martin, 44 Kan. 
295, 24 °P 3418. 

Mich.—Schook v. Zimmerman, 188 

Cullen v. 
627, 118 


Mich. 617, 155 NW 526; 
Ksaiaszkiewicz, 154 Mich. 

NW 496; Lothrop v. Duffield, 134 
Mich. 485, 96 NW 577. 

Minn.—Davis v. Forrestal, 124 
Minn. 10,°144 NW 423, LRAIS15F 
1012, AnnCas1915B 448. 

Miss.—Keystone Lumber Yard v. 
Yazoo, ete, R. Co., 96 Miss. 116, 50 
S 445, AnnCas1912A 801. 

Mo.—Waddie v. Frazier, 245 Mo. 
391, 151 SW 87; Crenshaw v. Looker, 
185 Mo. 375, 84 SW 885; Hagan v. 
Continental Nat. Bank, 182 Mo. 319, 
81 SW 171; Dameron v. Jameson, 71 
Mo. 97; Real Est. Sav. Inst. v. Col- 
lonious, 63 Mo. 290; Paris v. Haley, 
61 Mo. 453; McDaniel v. Lee, 37 Mo. 
204; Buckner v. Midland Farm, etce., 
Co., (A.) 190 SW 419, 422 [cit Cyc]; 
Fowles v. Bentley, 135 Mo. A. 417, 
115 SW 1090; Quest v. Johnson, 58 
Mo A. 54; Purdy v. Gault, 19 Mo. A. 
191. 

Nebr.—Olson_v. 
484, 85 NW 397. 

N. Y.—Davis v. William Rosenz- 
weig Realty Operating Co., 192 N. Y. 
128, 84 NE 943, 127 AmSR 890, 20 
LRANS 175 [mod 120 App. Div. 875 
mem, 105 NYS 1112 mem (aff 53 
Mise. 1, 102 NYS 868)]; Sadler v. 
New York, 185 N. Y. 408, 78 NE 272; 
McGean v. Metropolitan El. R. Co., 
133 N. Y. 9, 30 NE 647 [aff 59 N. Y. 
Super. 472, 14 NYS 761]; Van Rens- 
selaer v. Van Rensselaer, 113 N. Y. 
207, 21 NE 75 [aff 11 NYSt 292, 27 
NYWklyDig 377]; Carpenter v. Os- 
born, 102 N. Y. 552, 7 NE 823; Rudi- 
ger v. Coleman, 129 App. Div. 916, 
114 NYS 689 [rev on other grounds 
199 N. Y. 342, 92 NE 665]; Stiefel v. 
New York Novelty Co., 14 App. Div. 
371, 483 NYS 1012; American Press 
Assoc. v. Brantingham, 37 Misc. 426, 
75 NYS 765 [aff 75 App. Div. 435, 78 
NYS 305]: Gleason v. Bisby, Clarke 
551: Trowbridge v. Christmas, Clarke 
Paria le 

N. C.—Sumner v. Staton, 151 N. C. 


Lamb, 61 Nebr. 


198. 65 SE 902, 18 AnnCas 802; Hart 
v. Roper, 41 N. C. 349, 51 AmD 
425 


Okl.—Murray v. Speed, 54 Okl. 31, 
153 P 181; De Roberts v. Cross, 23 
Okl. 888, 101 P 1114; Lowry v. Mitch- 
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ell, 14 Okl. 241, 78 P 379. 

Or.—Oregon-Washington R., et¢, 
Co. v. Reed, 87 Or. 398, 169 P 342, 
170 P 308; Shultz v. Shively, 72 Or. 
450, 143 P 1115; Oregon R., etc., Co. 
v. McDonald, 58 Or. 228, 112 P 413, 
32 LRANS 117; Fleischner v. Citi- 
zens’ Real Est., etc., Co., 25 Or. 119, 
35 P 174; Haynes v. Whitsett, 18 
Or. 454, 22 P 1072; Phipps v. Kelly, 
12 Or. 213, 6 P 707; Howe v. Taylor, 
6 Or. 284; Heatherly v. Hadley, 4 
Or. 1. 

Pa.—Graeff v. Felix, 200 Pa. 137, 


Seok 758; Socher’s App., 104 Pa. 
S. C—Bull y. Fallaw, 109 8S. C. 
306, 96 SH 147. 
S. D.—Castle v. Gleason, 35 S. D. 


Ss. 

98, 150 NW 895. 
ple ee v. Harrison, 2 Heisk. 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 
Tee Barnes v Dow, 59 Vt. 530, 10 A 
58. 

Va.—Brown v. Ford, 120 Va. 233, 
91 SE 145; Johnson y. Bunn, ete., 108 
Va. 490, 62 SE 341, 19 LRANS 1064; 
Vaught v. Meador, 99 Va. 569, 39 SE 
225, 86 AmSR 908; Coons v. Coons, 
95 Va. 434, 28 SE 885, 64 AmSR 804; 
Miller v. Wills, 95 Va. 337, 28 SE 
337; Grubb v. Starkey, 90 Va. 831, 20 
SE 784; Beecher v. Lewis, 84 Va. 630, 
6 SE 367; Walters vy. Farmers’ Bank, 
76 Va. 12; Steans vy. Beckham, 31 
Gratt: ,(72..Va.)- 379; MeArthire ive 
Chase, 13 Gratt. (54 Va.) 683; Ander- 
een v. Harvey, 10 Gratt. (57 Va.) 

Wash.-—Sartori v. Denny-Renton 
Clay,/ etc; Co., ‘77 Wash) 166,° 1370 
494; Lawrence v. Halverson, 41 
Wash, 534, 83 P 889. 

W. Va.—Kirchner v. Smith, 61 W. 
Va. 434, 58 SE 614, 11 AnnCas 870; 
Freer v. Davis, 52 W. Va. 1, 43 SE 
164, 94 AmSR 895, 59 LRA: 556; 
Robinson v. Braiden, 44 W. Va. 183, 
28 SE 798; Bettman v. Harness, 42 
W. Va. 433, 26 SE 271, 36 LRA 566; 
Hoge v. Vintroux, 21 W. Va. 1; West 
Virginia Oil, etc., Co. v. Vinal, 14 
W. Va. 637. 

N. S.—Sutherland v. Victoria SS. 
Co., 50 N. S. 146. . 

[a] Joinder of actions for legal 
and equitable relief.—The objection 
that complaint improperly joined two 
causes of action, one for damages at 
law and one for equitable relief, 
cannot prevail against the principle 
that equity has jurisdiction to enter- 
tain the action for the equitable re- 
lief, and will therefore take cogniz- 
ance of the controversy in all its 
branches. Pinkum v. Eau Claire, 81 
Wis. 301, 51 NW 550. 

{b] Joinder of defendants. — 
Where plaintiff sues several defend- 
ants in equity for a cause arising 
out of a single transaction, equitable 
as to some of them and purely legal 
as to others, the court will generally 
retain jurisdiction and administer 
complete relief, McMillan vy. Con- 
nor, 82 W. Va. 178, 95 SH 642. 

{c] In New Jersey (1) a court of 
equity can deal with legal questions 
only so far as their decision is in- 
cidental or essential to the deter- 
rmination of some equitable question; 
merely because a court of equity has 
acquired jurisdiction for one pur- 
pose, it is not empowered to retain 
the case for complete relief. Stout 
v. Pheonix Assur. Co., 65 N. J. Ea. 
566, 56 A 691; Lordor v. McGovern, 
48 N. J. Eq. 275, 22 A 199, 27 AmSR 
446; Red Jacket Tribe No. 43 I. O. R. 
M. v. Hoff, 33 N. J. Eq. 441; Brown v. 
Edsall, 9 N. J. Eq. 256. (2) WNever- 
theless if there is manifest propriety 
in retaining it in order that ade- 
quate relief may be given, the com- 
plaint will not be remitted to another 
forum. Cahill v. Harrison, 87 N. J. 
Eq. 524, 100 A 625; Vreeland v. Vree- 
land, 49 N. J. Eq. 322, 24 A 551; 
Mosser v. Pequest Min. Co., 26 N. J. 
Fiq. 200; Bullock v. Adams, 20 N. J. 
Ea. 367 (obiter): De Veney vy. Gal- 
lagher, 20 N. J. Eq. 32, 
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for money,2° or as damages for breach of contract.*° 
This doctrine prevails ‘not only in eode states,*? 
but also in states where courts of law and chancery 
are. separately maintained.*? But this rule is not 
of universal application;®? whether the court will 
so proceed to a final determination of legal rights 
is a matter of sound discretion,** which will ordi- | 
narily be exercised by retaining the cause and grant- 
ing any necessary legal remedies.25 But if a trial 
of the legal matters “by jury is essential to relief, 
or if: the issue is peculiarly more appropriate for 
trial by jury than by a judge, equity will ordinarily 
decline jurisdiction as to those matters leaving the 
parties to their legal remedies.*° 

Limitations of the rule. The cause must be one 
presenting matters for equitable cognizance in the 
first instanee,*7 which must be both alleged and 
proved,®® and the legal matters adjudicated must be 
germane to, or grow out of, the matter of equitable 
jurisdiction, and not he distinct legal rights not af- 
tected by the adjudication of the equitable ques- 
tions involved.®® . The rule does not extend to a 
case where ‘only some incidental matter is of equita- | 
ble cognizance, and thereby enable the court to draw 
im a main subject of controversy which has a dis- 
tinct and appropriate legal remedy of its own.*® 
Where the sole ground of equity jurisdiction is that 
a remedy merely ancillary to. the legal remedy may 


29. .See infra § 121. + 41, Crenshaw v. 
Galbraith, 


“ 30. See infra § 122. 
(81. . De Roberts vy. Cross, 23 Okl. 


375, 84 SW 885. 
42. Kelly v. 
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be afforded, for example, to hold matters in statu 
quo until the lawsuit can be ended, then a chan- 
cellor may with propriety give the aid of his court 
to that extent, and leave the parties otherwise un- 
trammeled in their lawsuit.*? 

Remedies ordinarily granted in special proceed- 
ings. The court, having once taken rightful cog- 
nizance of a cause, is empowered and required to 
afford complete relief, even though it incidentally 
involves the granting of a remedy ordinarily ad- 
ministered by “the court in a special proceeding.*” 

[§ 120] (2) Delivery of Real or Personal Prop- 
erty. Notwithstanding the refusal of equity gener- 
ally to decree the delivery of the possession of 
land,*® such delivery will often be decreed for the 
purpose of affording complete relief, when a resort 
to equity has been necessary in order to establish 
plaintiff’s title or right of possession.** Of course 
the recovery of the “land must be not merely eol- 
lateral, but incidental, to the equitable relief.4° The 
same rule prevails with regard to chattels.*® 

[§ 121] (3) Decree for Money Generally.t7 A 
decree for the payment of money, althéugh also in 
the power of a law court, is of course appropriate 
to equity in carrying out the policy of doing com- 
plete justice where once its jurisdiction has at- 
tached.*® Thus, as an incident to other relief prop- 
erly cognizable in equity, the court may retain juris- 
Looker, 185 Mo. 30 Ont. 


A person entitled to rescind 


Aenea oc v. Crichton, 
186 _ Lik [a] 
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‘were cognizable in a court of law 


$88, 101 PB 1114; Lawrence v. Halver- 
son, 41 Wash. 534, 83 P 889. 

32. . Scruggs v. Driver, 31 Ala. 2.74; 
Stewart v. Stewart, 31 Ala, 207; Stow 
V.. Bozeman, 29 Ala, 397. j 

333. -Deepwater R. Co. v. Motter, 
60 WwW. Va. 55,53 SE 705, 116 AmSR 
$73; Freer v. Davis,.52 W. Va. 1, 43 
SE 164, 94 AmSR 895, 59 LRA 556. 
+34.- Braithwaite v. Henneberry, 
222 Ill. 50, 78 NE 34; Brown v. Gard- 
ner, Harr. (Mich.) 291; Crenshaw v. 


Looker, 185 Mo. 375, 84: SW. 885; 
Davis -v. Lambertson, 56 Barb. 
(N.. Y.) 480. 


fa] Ihustration.—Where a court 
of chancery: under an agreement had 
jurisdiction to make an accounting, 
its, exclusion therefrom of items un- 
der. two former agreements which 


was, within its discretion. Shaw v. 
G. HE. Beaumont Co.,.88 N.. J. Eq. 333, 
£02) A 50,2 ALR 122. 

35. Braithwaite v. 
222:-Tll. 50, 78 NE 34. 

36. Walters v. Farmers’ Bank, 76 
Va. 12; Deepwater R. Co. v. Motter, 
60 W. Va. 55, 53 SE 705, 116 AmSR 
873, 

87. Ind.—Towns v. Smith, 115 
Ind. 480, 16 NE 811. 

Mass.—Capen vy. Leach, 182 Mass. 
175. 65 NE 68. 

Mo.—Fowles v. Bentley, 135 Mo. A. 

417, 115 SW 1090 


N. oH Ea. 622. 

Va.—Boston Blower Co. 
man Lumber Co., 94 Va. 94, 
390. 

W. Va.—F reer v. Davis, 52 W. Va. 
1, 43 SE 164, 94 AmSR 895, 59 LRA 


Henneberry, 


City v. Gardner, 33 


van Car= 
26 SH 


38.. See infra § 123. 

39. See infra § 127. 

40. Graeff v. Felix, 200 Pa. 137, 
49 A 758. 

{a] MTlustration.—Where the os- 
tensible object. of the bill was to 
cancel ovtions .on land for fraud, 
and incidentally to recover moneys 
paid therefor, but: the options were 
about to expire and imposed no bur- 
dens, the court refused to interfere. 
Buck v. Ward, 97 Va. 209, 33 SH 513. 


593, 58 NE 431; Keith v. Henkleman, 
173 Ill. 137, 50 NE 692; Whalen v. 
Billings, 104 Ill, A. 281; Atkinson v. 
Felder, 78 Miss. 838, 29 S 767; Moon 
v. National Wall-Plaster Co., 31 Misc. 
631, 66 NYS 88 [aff 57 App. Div. 621 


mem, 67 NYS 1140. mem]; Balsley v. 
'Balsley, 116 N. €. 472, 21 SH 954. 
[a] Tllustrations.—(1) The court 


having jurisdiction for the purpose 
of construing a will retained it to 
make a valuation of the testator’s 
real estate which as an independent 
remedy required a spévial proceeding. 
Balsley v. Balsley, 116 N. C. 472, 21 
SE 954. (2) Jurisdiction to remove 
a cloud from the title to land was 
held to extend to the setting aside 
of an execution connected therewith, 
without remitting plaintiff to an ap- 
plication to the court issuing the 
execution. Murphy v. Blair, 12 Ind. 
184. (8) Plaintiff, holding a claim 
against a town by equitable subroga- 
tion, was-permitted in equity to try 
his claim and compel its allowance, 
without being remitted to mandamus, 
but there were reasons why a manda- 
mus would be ineffective. Wells v. 
Salina, 71 Hun 559, 25 NYS 134. 

43. See supra § 39. 

44. U. S.—Gormley v. Clark, 134 
Gr SHessss L0OUSCt S545 835 1. Cd9008 

Ga.—McWilliams v. Walthall, 65 
Ga. 109. 

Tll.—Wehrheim vy. Smith, 226 Tl. 
346, 80 NE 908; Oberein v. Wells, 163 
Pu. vlOL i. 4b ea Nee 294: ela dinigusiv. 
Buller, 14h SLL, 308) - 30) SNE S053. 
Mitchell v. Shortt, 113 Ill. 251, 1 NE 
909; Wade v. Bunn, 84 Ill. 117; Ald- 


rich v. Sharp, 4 Ill. 261; Funk v. 
Fowler, 179 Tl. A. 356. 
Kan.—Martin v. Martin, 44 Kan. 


295, 24 P 418. 

Ky.—West v. West, 65 SW 813, 23 
Kyl 1645. 

Mich.—Whipple vy. Farrar, 3 Mich. 
436, 64 AmD 99. 

N. J.—Redrow v. Sparks, 75 N. J. 
Eq. 396, 72 A 442; Trotter v. Heck- 
scher, 42° N.. Ji. Hiq., 254557, A. 650. 

Oh.—Krippendorf v. Ormsby, 23 
OhssCinge Cre rN: cS. 2i3: 

104 Pa. 609. 


Tenn.—Hale v. Hord, 11 Heisk. 232. 


an exchange of iands ordinarily is 
entitled to judgment for the land 
conveyed by him or its value, con- 
ditioned on a reconveyance free from 
encumbrance of the land received. 
Campbell v. Moorehouse, 141 Iowa 
568, 120 NW 79. ; 

[b] Where a deed is set aside as 
having been fraudulently recorded, 
the court may retain jurisdiction and 
adjudicate the title and make parti- 
tion of the lands. Vreeland v. Vree- 
land, 49 N. J.. Eq. 322,,24 A 551. 

{c] In a suit for the cancellation 
of deeds as a cloud on title to mort- 
gaged property, on a finding that 
the deeds are fraudulent and that 
defendants are wrongfully in possées- 
sion, the court will not leave them 
in possession, but will decree pos- 
session to complainant, although 
when the suit was commenced he did 
not have the right of possession un- 
der the terms of the mortgage. Con- 
tinental Trust Co. v. Tallassee Falls 
Mfg. Co., 222 Fed. 694 

{d] After a decree of foreclosure 


by sale a court of equity has the ~* 


power to put the purchaser in pos- 
session, if withheld by defendant, or 
by any person who has come into 
possession pendente lite, or who is 
a mere trespasser, having no legal 
title to the property. Continental 
Trust Co. v. Tallassee Falls Mfg. Co., 
222 Fed. 694; Wiley v. Carlisle, 93 
Ala. 237,9 S 388; Thompson v. Camp- 
bell, 57 Ala. 183; Creighton v. Paine, 
2 Ala. 158. 

45. Brush vy. Maydwell, 14 Cal. 
208; Danforth v. Roberts, 20 Me. 
tie Nelson v. Trigg, 3-Tenn. Cas. 

oO. 

46. Wales vy. WNewbould, 9 Mich. 
45; MeGowin v. Remington, 1 2ysPak 
56, 51 AmD 584. 

47. Enforcing instrument after 
reformation see Actions § 247; Refor- 
mation of Instruments [34 Cye 995]. 

48. Cal.—Ransome-Crummey Co. 
v. Martenstein, 167 Cal. 406, 139 P 
1060; Stone v. Fouse, 8 Cal. 292. 

Colo.— Whitsett v. Kershaw, 4 
Colo. 419. 

N. J.—Melick v. Cross, 62 N. J. 
Eq. 545, 51 A 16. 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, ° 


ar 


i 
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~ §§ 121-122] 


diction and compel an accounting between the par- 
ties.*° Sometimes the court will go beyond an ac- 
counting consequent upon the determination of the 
main equities involved, and will award moneys ac- 


eruing somewhat collaterally but 
such equities.°° 


bution of the proceeds.®4 


ance,>? 


to the rightful owner.®* 


N.| 'Y.—Carpenter  v. Osborn, 102 
N. Y. 552, 7 NH 8238. 

Wis.—Sommervaill v. McDermott, 
116 Wis. 504, 98 NW 553. 


fa] In an action to establish a 
lost bond recovery on the bond was 


eres Howe v. Taylor, 6 Or. 
[b] On a kill to compel delivery 


of an insurance policy recovery there- 
on was allowed. Union Cent. L. Ins. 
Co. v.- Phillips, 102 Fed. 19, 41 CCA 
263 [rev 101 Fed. 33]. 7 

{[c] Payment of tax.—‘‘When the 
jurisdiction of a court of equity is 
invoked to distribute an estate, and 
the interest of each or any number 
of the heirs at law is subject to the 
inheritance or other tax, the court, 
-at the instance of the official repre- 
sentative of the Commonwealth 
charged with the duty of collecting 
Such tax, may require its payment 
out of the share or shares of those 
chargeable with the tax before dis- 
tributing the estate or fund among 
them, and thereby save both the tax 
collector and the heirs the trouble 
and expense of a separate and inde- 
pendent proceeding in the county 
court to compel the payment of the 
tax.” Barrett v. Continental Realty 
Co., 130 Ky. 109, 110, 113 SW 66, 114 
SW 750. 

[d] Where a court of equity ob- 
tains jurisdiction of a suit to recover 
chattels stolen, it can retain juris- 
diction to determine plaintiff's rights 
in the proceeds of sales of stolen 
property of which the chattels sought 
to be recovered formed only a part. 
Homrich vy. Robinson, 221 Mass. 308, 
108 NE 1082. 

A9P) WU. Se -Olarke lve )Wihite sn 912 
Pet. 178, 9 L. ed. 1046. 

Ala.—Boyd v. Hunter, 44 Ala. 705. 

Cal.—California Raisin Growers’ 
Assoc. v. ‘Abbott, 160 Cal. 601, 117 P 
767. 

Tll.—Coleman v. Connolly, 242 Tl. 
574, 90 NE 278, 134 AmSR 347; Grif- 
fin v. Griffin, 163 Ill. 216, 45 NE 241. 

Mass.—Smith v. Everett, 126 Mass. 
304. 

Neiy—Taylor vs Taylor, 48°N. ¥. 
Siti 

Pa.—Freeman y. Stine, 43 LegInt 96. 

See also Accounts and Accounting 
$§ 59, 60. 

[a] A court may declare a con- 
tract void and order an accounting of 
moneys paid under it. George Vv. 
Wyandotte Hlectric Light: Co., 105 
Mich. 1, 62 NW 985. ; 

[b] Account after redemption.— 
On a bill by a stockholder of a 
building and loan association to re- 
deem his mortgage, he desiring to 
terminate his relations with the as- 
sociation, the court took an account 
of the entire transaction including 
the amount due on the stock and ad- 
justed all relations. Middle States 
Loan, ete., Co. v. Hagerstown Mat- 
tress Uphoistery Co., 82 Md. 
A. 88.6.: SOM DNAS FBG IL) 


So, under proper circumstances) 
the court may retain jurisdiction until complete 
justice has been done by a sale of land and distri- 
Although the recovery 
of rents is usually a matter solely of legal cogniz- 
when a court of equity has taken jurisdic- 
tion to set aside a title, it may also take an account 
of rents received through such title and award them 
0 the Where the court has ju- 
risdiction to determine the question of fraud in the 
first instance it may retain such jurisdiction and 
require restitution of money paid out in reliance 
upon a fraudulent decree,** or order.®5 


506, 33. 


EQUITY 


connected with 


[§ 122] (4) 


Of course 


{[c] Where an action is brought 
to compel specific performance of a 
contract of sale and to enforce a 
vendor’s lien, the court having juris- 
diction will retain the same for the 
purpose of stating. an account be- 
tween the parties and giving relief 
by a settlement of the whole maiter. 
Griffin v. Griffin, 163 Ill. 216, 45 NE 


241. 
Stow v. Bozeman, 29 Ala. 397. 
[a] ®hus, on a bill for abate- 
ment of the purchase price because 
of a deficiency in the quantity of land 
purchased, an account was taken of 
payments and other items, and the 


entire contract was adjusted. Stow 
v. Bozeman, 29 Ala. 397. 
51. Quinton v. Neville, 154 Fed. 


432, 83 CCA 252; Parker v. Kelly, 18 
Miss. 184; Watson v. Watson, (Tenn 
Ch. A.) 57 SW 385. 

{a] Suit to set aside fraudulent 
conveyance.—A court of equity, hav- 
ing taken jurisdiction at the instance 
of a judgment creditor to annul a 
fraudulent conveyance of the judg- 
ment debtor’s property, will grant 
full relief to the complainant by de- 
creeing a sale of the property for the 
payment of. the debt. Merchants’, 
ete., Bank v. Harris, 113 Ark. 100, 
167 SW 706; Hunt v. Knox, 34 Miss. 
655. 

[b] Where a widow filed a bill to 
set aside conveyances by heirs on 
the theory that she took a fee under 
her husband’s will, and the court 
found that she.took but a life estate 
with power of sale if the rents were 
insufficient for her support, it re- 
tained the bill to ascertain whether 
the rents were so sufficient and if 
not to make a sale. Watson v. Wat- 
son, (Tenn. Ch. A.) 57 SW 385. 

[c] A deficiency judgment may be 
awarded after a sale directed by the 
court under a deed of trust. Beecher 
v. Lewis, 84 Va. 630, 6 SE 367. 

Deficiency judgments in foreclos- 


ure suits see Mortgages [27 Cyc 
aleraya LITE 

52. See supra § 35. 

53, Whetstone v. McQueen, 137 


Ala. 301, 34 S 229; Conklin. v. Foster, 
57 Ill. 104: Holeton v. Thayer, 86 
Tll. A. 526; Martin v. Martin, 44 Kan. 
295, 24 P 418; Canton v. McGraw, 67 
Md. 5838, 11 A 287. 

54. Michigan v. Phoenix Bank, 33 
Ne GY. Om [modec0e Ne Yarsuper. 20s 
Brennan v. New York, 8 Daly (N. Y.) 
426. 

55. Fowler vy. Lowenstein, 7 Lans. 
(N. Y.) 167, 45 HowPr 142 [aff 14 
AbbPrNS 249] (compelling the resti- 
tution of money obtained by attor- 


neys under fraudulent orders of 
court). i 
56. Galbreath Gas Co. v. Lindsey, 


(Okl.) 161 P 826. 

Byer We S=-Chicago, ete... Co. jy. 
U.., Sov 218 Ped. 288. 134,CCA 84 
[aff 207 Fed. 164]; American Creo- 
sote Works v.: Lembcke, 165 Fed. 
809;, Continental Ins. Gq. v. Garrett, 


(ot GAT, ead: 


the court is not required to render a judgment on 
an alleged claim of one of the parties, where no 
evidence is introduced which will justify the court 
in rendering judgment for any specific amount, and 
in order to render a judgment at all, the court would 
be required to hazard a guess as to the amount due 
on the claim, if any.°® 


Damages. Sometimes when the 


court has equitable jurisdiction, or takes and exer- 
cises equitable cognizance of a ease because equita- 
ble relief is solely appropriate to the main issue or 
cause of complainant, it will retain the ease and 
take an account of the damages growing out of or 
following from the wrong which is the basis of 
equitable relief.>7 
been invoked to restrain the further commission of 
wrongful acts, damages already suffered will gen- 
erally be awarded.®§ 


Thus where jurisdiction has 


But retention of jurisdiction 


125 Wed. 589, 60 CCA 395; Almy v: 
Wilbur, 1 FB, Cas. No. 256, 2 Woodb. 
& M. 371; Ferson v. Sanger, 8 F. 
Cas. No. 4,751, 2 Ware 256; Magic 
Rufile ». Co. sve) Elms CityarConmal Guan 
Cas. No. 8,950, 14 Blatchf. 109. 

Ala.—Converse Bridge Co. v. Ge- 
neva ., County, “a168) Alaw4325 0530S 
196; Brock v. Berry, 132 Ala. 95, 31 
S 517, 90 AmSR 914; Lide v. Hadley, 
36 Ala. 627, 76 AmD 338. 

Ill.—Bottigliero v. Zeidman, 205 I1l. 
AY 58 T. 

Iowa.—Bronson v. Lynch, 181 Iowa 
654, 165 NW 35. , 

Kan.—Kansas City Northwestern 
R. Co.» v. Caton, 9 Kan. A. 272, 60 
P 544— 

Mas§.—American Stay Co. v. De- 
laney,' 211 Mass. 229, 97 NE 911, 
AnnCasi913B 509. : 

Mich.—Dodson_ vy.  MeKelvey, 93 
Mich. 263, 53 NW. 517. 

Miss.—Bomer y. Warren County, 
103 Miss. 348, 60 S 328; Vicksburg, 
etc., Tel. Co. .v. Citizens’ Tel. Co., 79 
Miss. 341, 30 S 725, 89 AmSR 656. 

Mo.—Woolum v. Tarpley, 196 SW 
1127; Fowles v. Bentley, 135 Mo. A. 
417, 115 SW 1090. 

N. Y.—Bracken v. Atlantic Trust 
Co., 167 ON? Yo 5L05 60m NBG ee 
AmSR 731; Hunter v. Manhattan. R. 
Co., L4P°N. Y.. 2817536) NE400- att 
6t° Ni TY. sSuper.. “31:25, LOIN Vise 703, 
22 NYCivProc -309, 29. AbbNGas 15]; 
Minton v. New York El. R. Co., 130 
N. Y. 332, 29 NE 319; Lynch v. Metro- 
politan. El. R. Co., 129 N. Y. 274, 29 
NE 315, 26 AmSR 523, 15 LRA 287, 
21 NYCivProc 420, 28° AbbNCas 1; 
Carpenter v. Osborn, 102 N. Y. 552, 7 
NE 823; Henderson v. New York 
Cent. Rie sCO nn Sig aN eae eam rertie mel 
Hun 344]; Stiefel v. New York Nov- 
elty Co., 14 App. Div. 371; 48 NYS 
1012; Ingalsbe v. Murphy, 84 Hun 
185, 32 NYS 569; Bergman v. Man- 
hattan R. Co., 59 N. Y. Super. 566, 
14 NYS 384 [aff 129 N. Y. 687 mem. 
29 NW 1031 mem]; Herold v. Metro- 
politan El. R. .Co:, 59. Ni. ¥Y. “Super: 
564, 13 NYS 610 [aff 29 NE 319]; 
Sears v. Metropolitan El. R. Co., 59 
N. Y. Super. 201, 13 NYS 886. 

Pa.—Kentucky Bank v. Schuylkill 
Bank, 1 Pars. Eq. Cas. 180; Kleppner 
v. Lemon, 29 PittshLegJNS 346. 

S. C.—Southern R. Co. v. Gossett, 
19S. C. 372,.60 SH. 956. 

Va.—Ewing v. Litchfield, 91 Va. 
575, 22 SE 862; Grubb v. Starkey, 90 
Va. 831, 20 SE 784; Zetelle: v. Myers, 
19 Gratt. (60 Va.) 62. 


W. Va.—Smith v. Thite, 78 SH 
3 (83 

Wis.—Pinkum v. Hau Claire, 81 
Wis. 301. 31. NW 550. 

[a] Unliquidated damages for a 


tort cannot usually be assessed in 


equity. L. Martin v. L. Martin, ete., 
GOD ANG JRE sore lence Cian lad 
LRANS 526, 20 AnnCas 57, 

58;, 7.U. §.—National — Literature 
Bureau. v. Sells, 211 Fed: 379, 383 


[quot Cye];.Mitchell vy. Big, Six Dev. 


142 [21 0.J.] 


to grant damages rests in the sound discretion of 
The damages which may be recovered 


the “court. Be 
im equity are compensatory and not 


ages,°? and such only as are ancillary or auxiliary 


to the main relief.®? 
Damages pendente lite. 


may be recovered.®? 


of the suit.® 


[§ 123] b. Where Equitable Relief Denied.*4 
The rule that where the equitable jurisdiction of a 
court is once brought into action in a proper ease, 


the court will retain jurisdiction of 


Co., 186 Fed. 552; West v. Octoraro 
Water’ Cos 9159 \Bed:0528: (UsS: vw. 
Guglard, 79 Fed. 21; Burdell v. Com- 
stock, 15 Fed. 395; Pierpont v. Fowle, 
19 F. Cas. No. 11,152, 2 Woodb. & M. 
23. But see Norton v. Colusa Parrot 
Min., etc., Co., 167 Fed. 202 (where a 
suit was brought in a federal court 
by a number of riparian owners to 
enjoin as a nuisance the pollution of 
a stream, and it was held that they 
could not in addition recover for 
past injury to their property because 
for this there was a complete and 
adequate remedy at law). 

Alaska.—Duffy v. Strandberg, 5 
Alaska 353. 

Ark.—Evans v. Pettus, 112 Ark. 
572, 166 SW 955. 

Ga.—Mays v. Taylor, 7 Ga. 238. 

Ill—American Hide, ete, Co. vy. 
Andersen, 153 Ill. A. 79. 

Iowa.—Howard vy. National French 
Draft Horse Assoc., 169 Iowa 719, 
151 NW 1056. 

Mass.—Downey v. Hood, 203 Mass. 
4, 89 NE 24; Stewart v. Joyce, 201 
Mass. 301, 87 NE 613. 

Mo.—Fowles v. Bentley, 135 Mo. A. 
417, 115 SW 1090. 

N. Y.—Hunter v. Manhattan R. Co., 
141 N. Y. 281, 36 NE 400; Ogden v. 
New York, 141 App. Div. 578, 126 
NYS 189; Lamay v. Fulton, 48 Misc. 
#53, 155, 96) NYS 701. [cit Cyc]; 
Thorne v. French, 4 Misc. 436, 24 
NYS 694 [aff 143 N. Y. 677 mem, 39 
NE 494 mem]. 

Pa.—Rote v. Bellefonte Furnace 
Ge.5. 30 Past Cownslb: 

S. D.—Bailey v. Chicago, etd, R. 
Co.,.25 S: D. 200, 126 NW 268. 

Tex, —Chambers v. Cannon, 62 Tex. 


293. 
Vt.—Fife v. Cate, 85 Vt. 418, 82 


A 741; Enright v. Amsden, 70 Vt. 
183, 40 A 37. 

And see generally Injunctions [22 
Cye 967], 


[a] The rule has been applied on 
a bill to enjoin: (1) A trespass. 
U. S. v. Ash Sheep Co., 250 Fed. 592, 
162 CCA 608; Mitchell v. Big Six 
Dev. Co., 186 Fed. 552; The Salton 
Sea Cases, 172 Fed. 792, 97 CCA 214 
[certiorari den 215 U. S. 603, 30 SCt 
405, 54 L. ed. 345]; U. S. v. Guglard, 
79 Fed. 21; Evans v. Pettus, 112 Ark. 
572, 166 SW 955; Brown vy. Solary, 37 
Fla. 102, 19 S 161; Semon v. Freitay, 
29 SW 320, 16 KyL 524; Winslow v. 
Nayson, 113 Mass. 411; Lynch v. 
Metropolitan El. R. Co., 129 N. Y. 
274, 29 NE 315, 26 AmSR 523, 15 
LRA 287, 21 NYCivProc 420, 28 Abb 
NCas 1; Henderson v. New York Cent. 
Ree Come(s. ON.» Vectcou batted 7 Seu 
344]; Thomas y. Grand View Beach 
R. Co.,. 76 Hun 601, 28 NYS 201; AI- 
lison’s “Apps, 77 Pa. 221. (2) A 
nuisance. Farris v. Dudley, 78 Ala. 
124, 56 AmR 24; Rosenheimer v. 
Standard Gaslight Co., 39 App. Div. 
482, 57 NYS 330; Emigrant Mission 
Committee v. Brooklyn EST ev. -OOmnco 
App. Div. 596, 47 NYS 344; Inderlied 
v. Whaley, 85 Hun 68, 32 NYS 640; 
Davis v. Lambertson, 56 Barb. 
(N. Y.) 480; Lamay v. Fulton, 48 
Misc. 155, 96 NYS 701; Fleischner v. | 


In some eases it has 
been held that damages down to the time of trial 
In others it is held that dam- 
ages can be recovered my to the commencement 


EQUITY 


exemplary dam- 


-.—s = 


[§§ 122-123 


the subject matter in order to do complete justice to 
all concerned, even in some instances to the extent 
of enforcing purely legal rights,®> applies, as a gen- 
eral rule, only when the court retains the original 


ease in order to grant some substantial equitable 


relief.®® 


Of course if the bill on its face discloses 
no ground of equitable jurisdiction no relief what-- 
ever can be granted where the courts or procedure 
in law and equity are distinct.°* But even where 


the bill states a case entitling the complainant to 


the parties and 


Citizens’ Real Est., etc., Co., 25 Or. 
119. 35 P 174; Whipple v. Fair Haven, 
63 Vt. 221, 21 A 533. And see Nui- 
sances [29 Cyc 1251]. (3) Waste. 
Fleming v. Collins, 2 Del. Ch. 230; 
Lefforge v. West, 2 Ind. 514. See 
Waste [40 Cyc 5238]. (4) Infringe- 
ment of a patent and unfair compe- 
tition. Tilghman v. Proctor, 125 
U. S. 136, 8 SCt 894, 31 L. ed. 664; 


American Creosote Works Vv. 
Lembcke, 165 Fed. 809; Burdell v. 
Comstock, 15 Fed. 395: L. Martin 


Covi LitMartin; eter Cost iaeNe Je 
Eq. 257, 72 A 294, 21 LRANS 526, 
20 AnnCas 57. See Russell Hard- 
ware, etc., Mfg. Co. v. Utica Drop 
Forge, ete., Co., 195 N. Y. 60, 61, 87 
NE 788 (an action to restrain the 
further violation of a contract con- 
cerning patents and for an account- 


ing). (5) The unlawful cutting and 
taking away of growing timber. 
American Creosote Works ve 


Lembcke, supra. (6) The opening 
of a highway. Brown v. Gardner, 
Harr. (Mich.) 291. (7) The ob- 
struction of a ditch. Schilling v. 
Rominger, 4 Colo. 100. 

59. Brown | v. Gardner. Harr. 
(Mich.) 291; Hunter v. Manhattan R. 
Co., 141 N. Y. 281, 36 NE 400; Lynch 
v. Metropolitan El. R. Co., 129 N. Y. 
274, 29 NE 315, 26 AmSR 523, 15 
LRA 287. And see supra §119 note 
34; infra § 128 note 39, 

[a] Retention of jurisdiction de- 
clined.—(1) On a bill to establish 
a deed and contract fraudulently 
withheld from record the court rele- 
gated plaintiff to an action at law 
for damages. Puleze. vy. Kucharzyk, 
116 Mich. 92, 74 NW 304. (2) Ona 
bill to construe a will, while an ac- 
counting was taken on some matters, 
the court relegated to law the ques- 
tion of damages on a resale because 
cf the bidder at the first sale failing 
to comply with his bid, on the ground 
that the question was too uncertain 
for determination in equity. Ander- 
son v. Arrington, 54 N. GC. 215. 

60. U. S.—U. S. v. Bernard, 202 
Fed. 728, 121° CCA 190, 

Pa.—Peo. Nat. Bank v. Kern, 8 
Pa.-Dist, “72; 

SG: Gossett, 
Soe: 372, 60 SE 956: Sanders Vv. 
Anderson, 31 S. C. Hq. 232. 

Va.—Colonna Dry Dock Co. v. Co- 
lonna, 108 Va. 230, 61 SE 770. 

Wis.—Karns v. Allen, 135 Wis. 48, 
115 NW 357, 15 AnnCas 543. 

Clee UT, S. ional Literature 
Bureau v. Sells, 211 Fed. 379. 

Mass.—Andrews v. Brown, 3 Cush. 


Mo.—Fowles v. Bentley, 135 Mo. A. 
417, 115 SW 1090. 

Oh.—National Tube Co. v. Eastern 
Tube Co., 23 Oh. Cir. Ct. 468. 

Or.—Oregon-Washington R., etce., 
Co. v. Reed, 87 Or. 398, 169 P 342, 
170 P 300. 

Vt.—Deerfield Lumber Co. vy. Ly- 
man, 89 Vt. 201, 94 A 887. 

Va.—Colonna Dry Dock Co. v. Co- 
lonna, 108 Va. 230, 61 SE 770; Ewing 
v. Litchfield, 91 Va. 575, 22 SE 362. 

Wis.—Karns v. Allen, 135 Wis. 48, 


equitable relief, if the proof fails to establish the 
averments of the bill in that respect, the court is 
without jurisdiction to proceed further and deter- 
mine rights that are properly cognizable in a court 


115 NW 357, 15 AnnCas 543. 

[a] Amount under jurisdiction of 
court.—It is not material that the 
amount assessed as damages is below 
the jurisdiction of the court where 
the damages allowed do not consti- 
tute the cause of action, the equitable 
relief constituting the major feature 
of the judgment rendered, and the 
damages awarded being minor and 
incidental, although essential to a 
full judicial determination and ad- 
justment of the matters in dispute 
between the parties. Broadis. v. 
Broadis, 86 Fed. 951; Andrew v. Bab- 
cock, 63 Conn. 109. 26 A 715; Hada- 
way v. Hynson, 89 Md. 305, 43 A 
806; Gulf, ete, R. Co. v. Schneider, 
(Tex. Civ. A.) 28 SW 260. 

62. Van Allen v. New York El. R. 


Co.,) £44 Ns. Xo 174, WSS ONE TS 
Henderson  v. New York Cent. 
ReteCol, w78 ONah Ki y4eseerbak Sas 
Hun 344]; Madison Ave. Baptist 


Church v. Oliver St. Baptist Church, 
73 N. Y. 82; Inderlied v. Whaley, 85 
Hun 63, 32 NYS 640; Barrick v. 
Schifferdecker, 48 Hun 355, 1 NYS 21; 
Davis v. Lambertson, 56 Barb. (N. Y.) 


480; Robinson v. Smith, 7 NYS 
38. But see Third Ave. R. Co. 
v. New York El. R. Co. 19 Abb 


NCas (N. Y.) 264 (holding that, 
where a complaint prayed for an in- 
junction against a threatened con- 
struction of an elevated railroad, 
there could be no recovery of dam- 
ages for the construction and opera- 
tion of the road after commence- 
ment of the suit unless a supple- 
mental complaint setting up tres- 
pass was served). 

{a] WMustrations.—(1) In an ac- 
tion to recover damages on account 
of the collection and discharge of 
surface waters by a municipality, 
plaintiff may by action in equity re- 
cover the entire damage as, and for, 
a permanent appropriation of the 
property. Carll v. Northport, 11 App. 
Div. 120, 42 NYS 576. (2) ‘Where 
an action was brought to enjoin de- 
fendant railroad from operating a 
switch upon certain premises, it was 
held that the loss of the use of the 
premises up to the time of the trial 


might have been included in the 
damages allowed. Burditt v. New 
York. Cent.,ete:; R.»Co,. tl Bun sek, 


24 NYS 1137. (38) In an action in 
equity for interference by a railroad 
company with easements of light, 
air, and access, damages to rental 
value ere recoverable to the time of 
trial. Kane v. Manhattan R. Co., 17 
NYS 109. 

63. Oakland Woolen Co. v. Union 
Gas}4 ste., Co. 10h Mest 98.- 6 3ta A 
915; Whipple y. Fair Haven, 63 Vt. 
Vol 2 TeA 633: 

64. Damages where right to in- 
junction not established see Injunc- 
tions [22 Cye 969]. 

65. See supra §§ 119+122. 

66. See infra notes 67-80. 

67. U. S—Marthinson  v. 
150 Fed. 48, 82 CCA 360. 

Ill.—Fleming v. Reheis, 275 Ill. 
132, 113 NE 923; Linnertz v. Dorway, 
246 Ill. 485, 92 NE 938. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of law.®* In other words, equitable rights must be 
both averred and proved before purely legal rights 
will be determined by a court of equity.® 
same rule applies where equitable relief is refused 
for illegality,*° fraud," or bad faith,’? in the trans- 
‘ Sometimes, without denying its jurisdie- 
tion, the court states the rule less positively, as 
that the bill will not be retained, or that plaintiff’ 
Nevertheless there 


action. 


is not entitled to its retention.72 


EQUITY 


The 


equitable relief 


been decreed.7* 


Mich.—Allen v.: Heft, 200 Mich.) County v. Portland Cracker Co., 49 


593, 166 NW 854. 

N. Y.—Arena Athletic Club v. Mc- 
Ca pees 41 App. Div. 352, 58 NYS 

Va.—Roller vy. Murray, 107 Va. 527, 
59 SE 421. 

68. U. S.—Cramer vy. Cohn, 119 
Ws tS) 355, 7. 3SCt 277,430; 1s. eat 439; 
Buzard v. Houston, 119 U. S. 347, 7 
SCE 42495730 SEY eds 451+ Clark -y, 
Wooster, 119 U. S. 322, 7 SCt 217, 30 
L. ed. 392; Mitchell v. Dowell, 105 
Us S: 480,26 DL. ed,.1142s Lewis v. 
Cocks, 238. Wall. 466, 23 L. ed. 
70; Russell v. Clark, 7 Cranch 69, 3 
L. ed. 271; Munger Laundry Co. v. 
National Marking Mach. Co., 252 Fed. 
144, 161 CCA 256; American Falls 
Milling Co. v. Standard Brokerage, 
ete., Co., 248 Fed. 487, 160 CCA 497; 
Blue Ridge Electric Co. v. American 
Bank Note Co., 237 Fed. 755, 150 CCA 
509; Sloane vy. Kramer, 230 Fed. 727; 
Childs. v. Missouri, ete, R. Co., 221 
Fed. 219,.136 CCA 629; Linden Inv. 
Co. v. Honstain Bros. Co., 221 Fed. 
136 CCA 121; Blue Point Oyster 
v. Haagenson, 209 Fed. 278; 
Lewis Pub. Co. v. Wyman, 182 Fed. 
13, 104. CCA 453 [mod 168 Fed. 752, 
and aff 228 U. S. 610, 33 SCt 599, 57 
L. ed. 989]; Van Raalt v. Schneck, 
159 Fed. 248 [aff 170 Fed. 1021, 95 
CCA 672]; Bonner y. Terre Haute, 
ete: iR: ) Co... 151) Bedi .985, »8i “CCA 
476; Union Stockyards Co. v. Nash- 
ville Packing Co., 140 Fed. 701, 72 
CCA 195; Kessler v. Ensley Co., 123 
Fed. 546; Alger v. Anderson, 92 Fed. 
696; Zeringue v. Texas, ete, R. Co., 


34 Fed. 239; Dakin v. Union Pac. R. 


Co., 5 Fed. 665. 

Ala.—Farmers’ Sav. Bank v. Mur- 
phree, 76 S 932; Nelson vy. Lee, 53 S 
1023; Gulf Compress Co. v. Harris, 
158 Ala. 348, 48 S 477, 24 LRANS 
399; Bromberg v. Engenotto Constr. 
Co., 158 Ala. 323, 48 S 60, 19 LRANS 
1175; Bryan v. Cowart, 21 Ala. 92. 

Ark.—Little Rock, ete., R.- Co. v. 
Perry, 37 Ark. 164. 
eee vane v. Zawadski, 8 Fla. 
405. 

Ill.— Fleming v. Reheis, 275 Ill. 
132, 113 NE 923; Patterson v. Pat- 
terson, 251 Ill. 153, 95 NE 1051; Lin- 
nertz v. Dorway, 246 Ill. 485, 92 NE 
928: Brauer v. Laughlin, 235 Ill. 265, 
85 NE 283; Toledo, ete., R. Co. v. St. 
Louis; ‘ete., R. Co., 208 Ill. 623, 70 
NE 715; Daniel v .Green, 42 Ill. 471; 
Goodall v. Cook, 203 Ill. A. 69; Ful- 
ler vy. Hanson, 187 Ill A. 417; 
Herrin First Nat. Bank v. Sobosky, 
186 Tll. A. 545. 


: Ind.—Boonville Nat. Bank Vv. 
Blakey, 166 Ind. 427, 76 NE 529. But 
see infra note 85 [b]. 

Ind. T.—Crowell v. Young, 4 Ind. 
'T. 36, 64 SW 607. 
Jowa.—Fisher v. Trumbauer, 160 


Iowa 255, 138 NW 528, 141 NW 419 


[eit Cyc] (recognizing rule). But 
see infra note 85 [c]. 
Mich.—Sharon v. Fee, 203 Mich. 


152, 168 NW 1045; Schook v. Zim- 
merman, 188 Mich. 617, 155 NW 526. 

Mo.—Mansfield vy. Monett Bank, 74 
Mo. A. 200. 

N. J.—Hubatka v. Maierhoefer, 65 
A 1002; Collier v. Collier, (Ch.) 33 A 
193: 

Or.—Cartwright v. Oregon Electric 
R. Co., 88 Or. 596, 171 P 1055; Ore- 
gon-Washington R., ete., Co. v. Reed, 
87. Or. 398, 169 P 342, 
Hetrick v. Gerlinger Motor Car Co., 
84 Or. 133, 164 P 379; Multnomah 


E70 Bs 300K: 


Or. 345, 90 Pe 155; Davis v. Silverton, 
47 Or. 171, '82..P 16; Denny v., Mc- 
Cown, 34 Or. 47, 54 P 952; Stemmer 
v. Scottish Union, etc., Co., 33 Or. 
65, 49 P 588, 538 P 498; Allen v. El- 
wert, 29 Or, 428, 44 P 824, 48 P 
54; Ming Yue v. Coos Bay R., ete., 
Co:, 24 Or: 392, 33 BP .641;. Dodd. xv. 
Home Mut. Ins.) Co...221 OF.,..o) 29... 
881, 29 P 3; Burrage v:. Bonanza, 
etc., Min. Co., 12 Or. 169, 6 P 766. 

Pa.—Kerlin v. Knipp, 207 Pa. 649, 
57 A 34; Ahl y. Harrisburg, etc., 129 
Pa. 49, 18 A 475, 477; Russell’s App., 
1 Walk, 131. 

S. C.—Ross Tin Mine vy. Chero- 
kee Tin Min. Co., 103 S. C. 243, 88 
SE 8; Elliott v. Page, 98 S. C. 400, 
82 SE 620; Kinsey v. Bennett, 37 
S. C. 319, 15 SE 965; Glover v. Farr, 
23 S. C. 480. 

Tenn.—Union Planters’ Bank, etc., 
Co. v. Memphis Hotel Co., 124 Tenn. 
649, 189 SW 715, 719, 39 LRANS 580 
[quot Cyc]; Horton v. Nashville, 4 
Lea 39, 40 AmR 1; Marsh v. Hay- 
wood, 6 Humphr. 210; McGuire v. 
Caruthers, 5 Humphr. 414; Cash v. 
Russell, 4 Tenn. Civ. A. 601. But see 
infra note 84 [a]. 

Vt.— Deerfield Lumber Co. v. Ly- 
man, 89 Vt. 201, 94 A 837. 

[a] Reason for rule.—‘‘To allow 
this to be done would be to deprive 
the defendant of his constitutional 
right of trial by jury.” Brauer v. 


Laughlin, 235 Ill. 265, 274, 85 NE 
283. . 
[b] Where a suit failed as one to 


remove a cloud from title, it was not 
maintainable as a bill for discovery 
and an accounting. Childs v. Mis- 
souri, etc., R. Co., 221 Fed. 219, 136 
CCA 629. 

{[c] On declining to declare a for- 
feiture or enforce a penalty, equity 
will not exercise its jurisdiction to 
award damages, except as incidental 
to other relief sought by 
plaint and granted by the _ court. 
Ross Tin Mine v. Cherokee Tin Min. 
Co., 103 S. C. 248, 88 SH 8. 

[d] Where a bill makes charges 
of actual fraud, which are not es- 
tablished at the hearing, the bill will 
be dismissed, notwithstanding it 
states other grounds upon which re- 
lief might have been granted if not 
blended with the allegations of 


fraud. Fleming v. Rehers, 275 Mil. 
132, 113 NE 923; Babcock v. Far- 
well, 189) OR. © AG 22795. Sehuyler nv- 


Stephens, 27 R. I. 479, 63 A 561. 

[e] In an action for the reforma- 
tion of a written contract, plaintiff 
is not entitled to a judicial construc- 
tion of the contract as originally 
drawn, where the court finds that 
there was in fact no mistake. Oak- 
ville Co. v. Double-Pointed Tack Co., 
11 NE 839, 1 Silv. A. 414, 26 NY Wkly 


Dig 164. 
[f] As against defendants not 
subject to the equity.—(1) Where 


one against whom plaintiff's demand 
is purely legal is unnecessarily made 
a party to a suit in equity the legal 
demand cannot be enforced in_that 
suit. Bradford v. Long, 4 Bibb. 
(Ky.) 225; Fultz v. Walters, 2 Mont. 
165. (2) But it has been held that 
in a suit to charge the real estate of 
a married woman an indorser on her 
note may be made a party and pay- 
ment decreed against him. Walters 
vy. Farmers Bank, 76 Va. 12. 

[g] Federal Equity Rules, rule 23 
does not change the rule of the text. 


the com-|C 
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are circumstances under which the court will grant 
compensation in money, ordinarily obtainable at 
law, upon denying equitable relief. 
cases is where plaintiff establishes his equity, but 


One of these 


is found impracticable, or unjust 


in the particular case, and damages are awarded 
in lieu of the equitable relief which might have 


This doctrine applies to bills for 


specific performance, where it turns out that the 


American Falls Milling Co. v. Stand- 
ard Brokerage, ete. Co., 248 Fed. 
487, 160 CCA 497; Linden Inv. Co. v. 
Honstain Bros. Co., 221 Fed. 178, 136 
CCA 121. 

69. Palmer vy. -Fleming, 1 App. 
(D. C.) 528; Brauer vy. Laughlin, 235 
Ill. 265, 85 NE 283; Toledo, etc., R. 
Co. v. St. Louis, ete, R. Co., 208 Ill. 
623, 70 NE 715; Fuller v. Hanson, 187 
Ill. A. 417; Schook v. Zimmerman, 188 
Mich. 617, 630, 155 NW 526. 

“There is no authority for holding 
that equity can grant damages un- 
less there is some case of equitable 
relief made out also, to which the 
damages would be applicable or sub- 
sidiary.” Bourget v. Monroe, 58 
Mich. 563, 566, 25 NW 514 [quot 
Schook v. Zimmerman, supra]. 

{a] Mere statements in a bill 
upon which the chancery jurisdiction 
might be maintained, but which are 
not proved, will not authorize a de- 


‘cree upon such parts of the bill as, 


if standing alone, would not give the 
court jurisdiction. Palmer v. Flem- 
ing, 1 App. (D. C.) 528; Toledo, etc., 
R. Co. vy. St. Louis, ete., R. Co., 208 
il. 623, 70 NE 715. 

70. Welles v. River Raisin, ete., 
R. Co., Walk. (Mich.) 35. 

71. Reinicker v. Smith, 2 Harr. 
& J. (Md.) 421. 

72. Robinson y. Brooks, 31 Wash. 
GOST Pin 21) 7 


73. Ala.—Harrison v. Deramus, 
33 Ala. 463; Pond v. Lockwood, 8 
Ala. 669. 


Mass.—Capen v. Leach, 182 Mass. 
175, 65 NE 63. 

Mo.—Miller v. St. Louis, ete, R. 
Ce., 162 Mo. 424, 68 SW 85. 

Oh.—National Tube Co. vy. East-- 
ern Tube Co., 23 Oh. Cir. Ct. 468. 

S. C.—Kinsey v. Bennett, 37 S. C. 
319, 15 SE 965. 

74 U. S.—Cartwright v. South- 
ern Pac. Co., 206 Fed. 234; West Pub. 
o. v. Edward Thompson Co., 176 
Fed. 833, 100 CCA 303 (a copyright 
infringement suit in which an in- 
junction and an accounting of profits 
was refused but damages by way of 
compensation were given). See also 
Waite v. O’Neil, 72 Fed. 348 [aff 76 
Fed. 408, 22 CCA 248, 34 LRA 550} 
(where specific performance was de- 
nied as unconscionable and.a money 
decree rendered, because there was 
a showing of equitable cognizance 
and no objection was taken until 
final hearing). . 

Iowa.—Johnson vy. Carter, 143 Iowa 
95, 120 NW 320; Clinton v. Shuggart, 
126 Iowa 179, 101 NW 785; McMurray 
v. Van’ Gilder, 56 Iowa 605, 9 NW 
903; Hoselton v. Dickinson, 51 Iowa 
244, 1 NW 550; Renkin vy. Hill, 49 
Iowa 270. . 

Kan.—Martin v. Martin, 
295, 24 P 418. 

Mo.—Holland vy. Anderson, 38 Mo. 
55. 

N. Y.—Sadlier v. New York, 185 
N. Y. 408, 78 NE 272; Dudley v. 
Third Order St. Francis Cong., 138 
N. Y. 457,34 N28) sfait? 659) Bhon 
21,,19 NYS 605, 22 NYCivProe 380]: 
Valentine v. Richardt, 126 N. Y. 272, 
2% NEw 2b 5: afi 130N YS! s477>" Van 
Rensselaer v. Van Rensselaer, 113 
N. Y. 207, 21 NE 75; Bell v. Merri- 
field, 109 N. Y. 202, 16 NE 55, 4 Am 
SR 436; Barlow v. Scott, 24 N. Y. 
40; Whaley v. New York, 83 Ann. 
Div. 6,.81 NYS 1043; Maher v. Home 
Ins. 'Co.,. 75° App: Div.-.226--.78 NYS 
44; Stiefel -v. New York Novelty Co., 


44 Kan. 
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title has passed to an innocent purchaser ;*> to bills 
for the rescission of contracts or the cancellation 
of instruments;*® and to a bill to have a deed ab- 
solute in form declared a mortgage, where the land 
has passed to an innocent purchaser.‘ 
stances are where the remedy at law would be doubt- 
ful or inadequate,*® or where the equitable feature 
of the ease is not available because of the establish- 
None of these eases is 
a real exception to the rule, because in each plaintiff 
has established an equity and has failed merely to 
establish tis right to the particular relief sought. 
Certain other apparently exceptional cases are real- 
There are, however, some cases 
which substantially depart from the rule.®* 
faith on the part of plaintiff is sometimes made the 
test of equitable jurisdiction in such cases, and it 
has been held that where an action is commenced 
in equity in good faith, in the belief that equitable 


ment of a defense thereto.79 


ly within the rule.*° 


24 “Apps eDiv.> 37k 143 NYS 1012: 
Richardson v. Beaber, 62 Misc. 542, 


EQUITY ! 


Other in- 


Good 


jury.®5 


1 Np VaR TSN Oh BE f 
Wis.—Cole v. Getzinger, 96 Wis.’ 


115 NYS 821; Thorne v. French, 4/559, 71 NW 75 


Mise. 436, 24 NYS 694,54 NYSt 137 
[aff 143 N. Y. 679 mem, 39 NE 494 
mem]; Kempshall v. Stone, 5 Johns. 
Cho493- 

N. D—vVan Dusen v. Bigelow, 13 
N. D. 277, 100 NW 7238, 67 LRA 288. 


Oh.—Muskingum County v. State, 


78 Oh. St. 287, 85 NE 562. 

Pa.—Masson’s <App., 70 Pa. 26; 
Gwinn vy. Lee, 6 Pa. Super. 646; Hully 
v. Havens, 3 LuzLegReg 185. 

Va.—Walters v. Farmers Bank, 76 
Varst2: 

Wis.—Cole v. Getzinger, 96 Wis. 
559, 71 NW _ 75. 

fa] Illustrations.—(1) In an ac- 
tion to compel the removal of an 
overhanging wall of a building, the 
court refused to order the removal, 
but. granted damages. Crocker v. 
Manhattan L. Ins, Co., 61 App. Div. 
226, T0 NYS 492. (2) A decree for 
the value of slaves was rendered 
where the bill sought an injunction 
to restrain their sale, but the in- 
junction was dissolved and the slaves 
sold before decree. Cocke v. Trotter, 
10 Yerg. (Tenn.) 213. 

75. Ill.—Chicago Sanitary Dist. 'v. 
Martin, 129 IN. A. 308. 

TIowa:-—Renkin v. Hill, 49 Iowa 270. 
aa Warford v. Camron, 3 Bibb 
434. 

Mass.—Wentworth v. .-Manhattan 
Market Go., 218 Mass. 91, 106 NE 
118; Nickerson v. Bridges, 216 Mass. 
416, 103 °*NE 939; Milkman v. Ordway, 
106 Mass. 232; Andrews v. Brown, 
3 Cush. 130: 

N. Y=Sadlier v. New York, 185 
N. Y. 408, 78 NE 272; Van Allen v. 
New York El. R. Co., 144.N. Y. 174, 
38 NE 977; Vincent v. Moriarty, 31 
App: Div. 484.-62 NYS 519;-O’Reirne 
v. Bullis, 80 Hun 570,.30 NYS 588. 

See generally Specific Performance 
[86 -Cye’ T48]. 

76. Iowa.—Johnson y. Carter, 143 
Towa 95, 120 NW 320. 

Mass.—Lefevre v. Chamberlain, 228 
Mass. 294, 117 NE = 327; Rosen v. 
Mayer, 224 Mass. 494, 113 NE 217; 
Arnold vy. Maxwell, 223 Mass. 46, 111 
NE 687; American Stay Co. v. De- 
Taney, 211 Mass. 229, 97 NE 911, 
AnnCasi913B 509; Stewart v. Joyce, 
201 Mass. 301, 87 NE 613. 

Mich.—Court of Honor vy. Hering, 
178 Mich. 377, 144 NW 848;-Carroll 
v. Rice, Walk. 378. 

Mo.—Neuman v. Friedman, 156 
Mo. A. 142, 136 SW 251. 

N. Y¥.—Slayback v. Raymond, 93 
App. Div. 326, 87T°’NYS 931. 

Or.—Hetrick v. Gerlinger Motor 
Gar Cos 82 Ore 13380 164° P4379" 

Pa.—Lower v. Wightman, 5 Leg 


Gaz 45. 
Tex-—Wright vy. Chandler, (Civ. 


See also Cancellation of Instru- 
ments §§ 211, 217, 224. ; 

“It would be a strange perversion 
of the spirit which pervades all rules 
of equity if, when a party, who has 
been defrauded of his title to land, 
brings the person who defrauded him 
into a court of equity, upon a demand 
for rescission of the conveyance, he 
ean divest the court of jurisdiction 
by showing that he has conveyed the 
title to an innocent purchaser, and 
thus compel the injured party to re- 
sort to another forum for the recov- 
ery of damages.” Johnson y. Carter, 
143 Lowa 95, 100, 120 NW 320. 

[a] The fact that plaintiff waives 
his prayer for rescission does not 
prevent the court from awarding 
damages in the’ exercise of a sound 
discretion. Rosen v. Mayer, 224 
Mass. 494, 113 NE. 217. 

77. Lane v. Beitz, 99 Ill. A. 342. 

7S. U. S.—Frelinghuysen v. Nu- 
gent, 36 Fed. 229; Hale v. Contin- 
ental. lL. Ins. Coa. ,12.Fed..-359,, 20 
Blatchf. 515. 

Ala:—Aday v. Echols, 18 Ala. 353, 
52 AmD> 225. 

Alaska.—Pearce v. Sutherland, 4 
Alaska 120. 

Mass.—Newburyport Sav. Inst. v. 
Puffer, 201 Mass. 41, 87 NE 562; 
Jackson v. Stevenson, 156 Mass. 496, 
31 NE 691, 32 AmSR 476; Nudd v. 
Powers, 136 Mass. 273. 

Mich.—Hawley v. Sheldon, Harr. 
420. 

79. Downes v. Bristol, 41 Conn. 
274; Atkinson v. Felder, 78 Miss. 83, 
29 S 767. 

fa] Statute of frauds. — (1) 
Where the statute of frauds pre- 
vents the specific enforcement of a 
contract, the cause has been retained 
to award plaintiff moneys to which 
he is entitled thereunder. Paris v. 
Haley, 61 Mo. 4538; Phillips v. Thomp- 
son, 1 Johns. Ch. (N. Y.) 131 (where 
the remedy at law was doubtful). 
(2) On the other hand relief has 
been refused in such a case. Horn 
v. Ludington, 82 Wis. 78. 

80. See cases infra this note. 

fa] Tllustrations—(1) An agent 
who has converted bonds belonging 
to his principal may be held liable 
for either their value or what he re- 
eeived, and being accountable in 
equity on the latter theory, and the 
eourt thereby acquiring jurisdiction, 
he will in that suit be compelled to 
pay whichever sum is the larger, al- 
though liable at law _ therefor. 
Brewer v. Caldwell, 4 F. Cas. No. 
1,849. (2) Where a penalty was 
provided for failure to perform a 
contract, the payment of such penalty 
was decreed as a condition of re- 


} fraud, 


iar, iva 
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relief is obtainable on the facts, equity has power 
to wind up the entire controversy by granting legal 
relief, although the facts do not warrant equitable 
relief,S? and were known to plaintiff when the ac- 
tion was commenced.** 
is retained in certain cases, where the equity fails, 
by virtue of express statute.S* 

In code states. While the rules stated above as 
to retention of jurisdiction are generally enforced 
' in the code states, as shown by, the citations in 
| preceding notes, no question of jurisdiction strictly 
speaking can there arise, because under the codes, 
except in two or three states, there is nominally at 
least no distinction in procedure between law and 
equity except in the mode of trial. 
fore that where plaintiff makes out any right the 
action should be retained for its enforcement, the 
only question being as to the right of trial by 


In some states jurisdiction 


It seems there- 


fusing specific performance. Cath- 
cart v. Robinson, '5 Pet. (U. S.) 264, 
8 L. ed. 120. 

81. Evans v. Kelley, 49 W. Va. 
181, 38 SE 497; Hotchkiss v. Fitz- 
gerald Patent Prepared Plaster Co., 
41 W. Va. 361, 23 SE 576. 

“Equity having acquired jurisdic- 
tion of a cause for one purpose, al- 
though the relief sought be finally 
denied, any relief, legal or equitable, 
justified by the pleadings and tend- 
ing to end litigation between the 
parties, will be granted.” Smith v. 
White, (W. Va.) 73° SE 878, 379. 

82. Johnston v. Bunn, 108 Wa. 
490, 62 SH 341, 19 LRANS 1064; Mc- 
Lennan y. Church, 163 Wis. 411, 158 
NW _ 73; Knauf, ete., Co. v. Blkhart 
Lake Sand, etc., Co., 153 Wis. 306, 
141 NW 701, 48 LRANS 744; Rock 
County v. Weirick, 143 Wis. 500, 128 
NW 94; Fleming vy. Ellison, 124 Wis. 
36, 102 NW 398; Gates v. Paul, 117 
Wis. 170, 94 NW 55; Stevens v. 
Coates, 101 Wis. 569, 78 NW 180; 
Franey v. Warner, 96 Wis 222, 71 
Nw 81. 

“Even though the court should 
deny a specific performance of the 
contract,.in the exercise of that ju- 
dicial discretion which it has in all 
cases asking that particular relief, 
yet, if the facts be such that the 
plaintiff might fairly and reasonably 
have expected the court to grant the 
equitable relief of specific perform- 
ance, there would be such a show of 
equitable cognizance and doubtful 
remedy and probable cause as would 
save the plaintiff from the penalty of 
a dismissal of the bill for want of 
jurisdiction because of a plain, ade- 
quate, and complete remedy at law, 
under Rev. St. § 723.” Waite v. 
O’Neil, 72 Fed. 348, 354. ' 

83. McLennan vy. Church, 163 Wis. 
41450 158" NW) 73s) Knauf, ete., Commun 
Elkhart Lake Sand, ete., Co.. 153 Wis. 
306, 141 NW 701, 48 LRANS 744. 

84. See statutory provisions; and 
eases infra this note. 

[a]. In Tennessee the inability of 
equity to afford incidental relief, 
where the sole ground of equitable 
jurisdiction fails, is recognized by 
Code § 4294 (Shannon Compilation 
§ 6101), providing that in a creditors’ 
suit to set aside a fraudulent con- 
veyance the chancery court may ren- 
der judgment on a claim, even though 
complainant fails to establish the 
Union Planters’ Bank, etce., 
Co. v. Memphis Hotel Co., 124 Tenn. 
649, 139 SW 715, 39 LRANS 580; 
Gordonsville Milling Co. v. Jones, 
(Ch. A.) 57 SW 630. 

85. See cases infra this note. 

{a] In California (1) legal and 
equitable remedies may be pursued 


and granted in the same tribunal, . 


and in a single action, and the fact 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the equitable relief is not ob- 
tained furnishes no reason in itself 
for the refusal of legal relief in the 
same action. Ransome-Crummey 
Co. v. Martenstein, 167 Cal. 406, 139 
P 1060; Mannix v. Tryon, 152 Cal. 
31, 91 P 983; Becker v. Santa Clara 
County Super. Ct., 151 Cal. 313, 90 
P 689.. (2) “It is nothing uncommon 
to render judgment for money due to 
the lien claimant from a defendant 
personally liable to him, although 
the lien itself fails of enforcement.” 
Becker vy. Santa Clara County Super. 
Ct., supra. 

[b] In Indiana (1) under the code 
where the evidence fails to establish 
plaintiff's right to equitable relief, 
but does entitle him to damages, 
judgment should be rendered accord- 
ingly. Miller v. Gates, 62 Ind. A. 37, 
112 NE 538. (2) But plaintiff can- 
not be permitted to deprive defend- 
ant of the right to a jury trial by 
the making of allegations whereby 
an equitable issue is tendered, and 
then maintain the finding on the 
ground that sufficient facts were 
shown to warrant a recovery in a 
court of law. Boonville Nat. Bank 
v. Blakey, 166 Ind. 427, 76 NE 529. 
(3) The former practice in chan- 
cery was to dismiss the bill when it 
was disclosed that there was no 
ground’ for equitable interference, 
even though a cause of action at 
law appeared to exist. Boonville Nat. 
Bank v. Blakey, supra; Clark v. 
Spears, 7 Blackf. 96. 

{e] In Iowa (1) Code § 3432 ob- 
viates the dismissal of a suit in 
equity when the equities fail if 
enough is contained in the petition 
to make out a cause of action at 
law, and there is sufficient evidence 
to sustain it. Fisher v. Trumbauer, 
160 Iowa 255, 1388 NW 528, 141 NW 
419. (2) In such a case relief ought 
not to be granted, but the cause 
should be transferred to the law 
side of the calendar and there tried. 
Fisher v. Trumbauer, supra. But see 
Green Bay Lumber Co. v. Miller, 28 
Iowa 468, 62 NW 742, 67 NW 383 
(where the court holding that a 
mechanic’s lien sought to be fore- 
closed was invalid, rendered judg- 
ment for plaintiff's debt). (3) The 
earlier rule was that jurisdiction 
ceased when the equity failed. Co- 
nygham y. Smith, 16 Iowa 471; Rob- 
erts v. Taliaferro, 7 Iowa 110; 
Cooper v. Armstrong, 3 Greene 120. 

{d] In New York the question 
has been frequently discussed from 
the jurisdictional point of view, and 
eonclusions reached which it is dif- 
ficult to reconcile. (1) In some: 
cases it is positively declared that 
where a plaintiff seeks only equi- 
table relief and fails to establish his 
equity, the court will not retain the 
case to award legal relief. Jackson 
v. Strong, 222 N. Y. 149, 118 NE 512 
[rev 170 App. Div. 936 mem, 154 
NYS 1127 mem]; Loeb v. Supreme 
Lodge R. A., 198 N._Y. 180, 91. NE 
547; Sadlier vy. New York, 185 N. Y. 
408, 78 NE 272; McNulty v. Mt. 
Morris Electric Light Co., 172 N. Y. 


410, 65 NE 196; Dudley v. Third 
Order St. Francis Cong., 138 N. Y. 
451, 34 NE 281 [aff 65 Hun. 21, 19 


NYS 6C€5, 22 NYCivProc 380]; Hawes 
v. Dobbs, 137 N. Y. 465, 33 NE 560; 
Wheelock v. Lee, 74 N. Y. 495; Arnold 
y. Angell. 62 N. Y. 508; Beck v. Al- 
lison, 56 N. Y. 365, 15 AmR 430 [rev 
4 Daly 4211; Bradley v. Aldrich, 40 
N. Y. 504. 100 AmD 528: Freeman _ v. 
Miller. 157 App. Div. 715, 142 NYS 
797: Rudiger v. Coleman. 129 App. 
Div. 916, 114 NYS 689 [rev on other 
grounds 199 N. Y. 342, 92 NE 6651: 
Clark v. Smith, 90 App. Div. 477. 86 
NYS 472; Rosenheimer v. Standard 
[21 C. J.—10] 


Where Equity Fails after Suit 
Brought. The test of the jurisdiction of a court 
of equity is whether facts exist at the time of the 
commencement of the action sufficient to confer 


EQUITY 


Gaslight Co., 39 App. Div. 482, 57 
NYS 330; Vincent v. Moriarty, 31 
App. Div. 484, 52 NYS 519; Toplitz 
v. Bauer, 26 App. Div. 125, 49 NYS 
840; Green v. Stewart, 19 App. Div. 
201, 45 NYS 982; Gall v. Gall, 17 
App. Div. 312, 45 NYS 248; Fitz- 
Simons vy. Drought, 16 App. Div. 454, 
45 NYS 44; Witherbee v. Meyer, 84 
Hun 147, 32 NYS 537; Ketchum v. 
Depew, 81° Hun 278, 30 NYS 1794; 
Coit v. Fougera, 36 Barb. 195; Skil- 
ton v. Payne, 18 Mise. 332, 42 NYS 
111; Dalton v. Vanderveer, 8 Misc. 
484, 31 AbbNCas 436, 29 NYS 342, 23 
NYCivProc 430; Brush vy. Manhattan 
R. Co., 18 NYS 908, 26 AbbNCas 84; 
Schroeder v. Ennis, 5 NYSt 881; Von 
Beck v. Rondout, 15 AbbPr 48 [aff 41 
N. Y. .619 mem]. (2) But where 
the complaint states facts. suffi- 
cient to ground a recovery at law 
such recovery may be had, although 
the equity fails. Everett v. De Fon- 
taine, 78 App. Div. 219, 79 NYS 692; 
Toplitz v. Bauer, 26 App. Div. 125, 
49 NYS 840; Thomas v. Schumacher, 
17 App. Div. 441, 45 NYS 166 [aff 163 
N. Y.,.554 mem, 57 NE 1126.mem]; 
Racquette Falls Land Co. v. Buyce, 
43 Mise. 402, 89 NYS 359 [rev on 
other grounds 108 App. Div. 67, 95 
NYS 381]. (3) In other cases it 
is said that the court is not bound 
to retain jurisdiction. Kornder v. 
Kings County El. R. Co., 61 App. 
Div. 439, 70 NYS 708; Whyte v. New 
York Builders’ League, 35 App. Div. 
480, 54 NYS 822 [aff 23 Misc. 385, 
52 NYS 65, and aff 164 N. Y. 429, 58 
NE 517]; Matthews v. Delaware, etc., 
Canal Co., 20 Hun (N. Y.) 427; Moore 
v. Moore, 32 Misc. 68, 66 NYS 167. 
(4) In still others it is held that 
jurisdiction may be retained. Murtha 
v. Curley, 90 N. Y. 372, 16 AbbNCas 
12)4 3 °NYCivProc*1; Herrington’ vy. 
Robertson, 71 N. Y. 280; New York 
Ice Co. v. Northwestern Ins. Co., 23 
N. Y. 357; Marquat v. Marquat, 12 
N. Y. 336 [rev 7 HowPr 417]; Morse 
v. Wheeler, 68 App. Div. 428, 73 NYS 
930 [aff 32 Misc. 304, 66 NYS 714] 
(obiter); Cuff v. Dorland, 55 Barb. 
(N. Y.) 481 [rev on other grounds 
57 N. Y. 560]; Genet v. Howland, 45 
Barb. 560, 30 HowPr 360; Seeley v. 
New York Nat. Exch. Bank, 8 Daly 
400 [aff 78 N. Y. 608]. 

[e] In Washington the court may 
retain jurisdiction and enter an ap- 
propriate judgment, if a jury. trial 
js not demanded. Dolan vy. Cain, 59 
Wash, 259, 109 P 1009. 

[f] In Wisconsin.—“There are no 
distinctions between actions at law 
and suits in equity. We have only 
the civil action of the Code as an 
instrumentality -to redress or pre- 
vent wrongs, triable with or without 
a jury according to whether the na- 
ture of the relief demanded is legal 
or equitable. There is but one court 
and one form of action; therefore, up 
to the point where the constitutional 
right of trial by jury would be tn- 
duly prejudiced by going further 
there is no want of power to grant 
legal relief in an action commenced to 
secure equitable relief only, and the 
practice to grant such relief, in the 
interest of a speedy and economical 
settlement of controversy has been 
so progressive that it can no longer 
be properly said that where the facts 
of a case warrant only legal relief 
and were known to the nvlaintiff when 
he commenced his action for eanitable 
relief. the court will not. shonld not, 
or cannot afford the former.” Mc- 
Tennan v. Church, 163 Wis. 411. 417, 
158 NW 73. To same effect Grant 
Marble Co. v. Abbot, 142 Wis. 279, 
124 NW 264. 

g6. Busch v. Jones, 184 U. S. 598, 
SISChb1t 46. iL. ed, 707 imev 16 
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jurisdiction on the court.8¢ If plaintiff is then enti- 
tled to the aid of equity the jurisdiction will not be 
defeated by subsequent events which render equita- 
ble relief unnecessary or improper.*? 


This rule is 


App. (D. C.) 23]; Carnegie Steel Co. 
v. Colorado Fuel, ete., Co., 165 Fed.» 
195, 91 CCA 229% Us S. Mitis ‘Co: vz 
Detroit Steel, ete., Co., 122 Fed. 863, 
59 CCA 589; Chinnock vy. Paterson, 
ete] (Tel) 1Co;, Galzigneds 531 B50neGAr 
384; Ross v. Fort Wayne, 63 Fed. 
466, 11 CCA 288; Ransome-Crummey 
Co. v. Martenstein, 167 Cal. 406, 409, 
139 P 1060 [quot Cye]; Rosen v. 
Mayer, 224 Mass. 494, 113 NE 217; 
Lexington Print Works v. Canton, 
171 Mass. 414, 50 NE 931; Miller v. 
Edison Electric Illum. Co., 184 N. Y. 
17, 76 NE %34,"°3  LRANS” 1060,0°6 
AnnCas 146; McNulty v. Mt. Morris 
Electric Light Co., 172 N. Y. 410, 65 
NE 196; Koehler v. New York El. R. 
Co., 159°N. Y. 218, 53 NE 1114 [aff 
9 App. Div. 449, 41 NYS 209]; Van 
Allen v. New York El. R. Co., 144 
N. Y. 174, 38 NE 997 [aff 3 Misc. 53, 
634, 22 NYS 704]; Ogden v. New 
York, 141 App. Div. 578, 126 NYS 189; 
Smith y. Ingersoll-Sergeant Rock 
Drill Co., 7 Mise. 374, 27 NYS 907. 

87. U. S.—Beedle v. Bennett, 122 
U. 'S. 71, 7 SCt 1090, 30 L. ed. 1074; 
Clark. v2 ‘Wooster,ji119 Ua, S825 
SCt 217, 30 L. ed. 392; Cartwright v. 
Southern Pac. Co., 206 Fed. 234; 
Hohorst v. Howard, 37 Fed. 97; Kirk . 
v. Du Bois, 28 Fed. 460. 

Ga.—Everett v. Tabor, 127 Ga. 103, 
56 SE 123, 119 AmSR 324. 
odie pau foe v. Jamison, 39 Ill. A. 

Ind.—Miller v. Gates, 62 Ind. A. 37, 
112 NE 538, 540 [eit Cyc]. : 

Icwa.—Barz v. Sawyer, 159 Iowa 
481, 141 NW 319. 

Ky.—Crawford v. Summers, 3 J. J. 
Marsh. 300. 

Mass.—Rosen y. Mayer, 224 Mass. 
494, 113 NE 217; Lexington Print 
Works v. Canton, 171 Mass. 414, 50 
NE 931; Case v. Minot, 158 Mass. 577, 
33 NE 700, 22 LRA 536; Brande v. 
Grace, 154 Mass. 210, 31 NE 633; 
Woodbury v. Marblehead Water Co., 
145 Mass. 509, 15 NE 282; Milkman 
v. Ordway, 106 Mass. 232. 

Mich.—Michigan Iron, ete., Co. v. 
Nester, 147 Mich. 599, 111 NW 177. 

N. Y.—Miller v. Edison Electric 
Illum. Co., 184 N. Y. 17, 76 NE 724 
3 LRANS 1060, 6 AnnCas 146; Mc- 
Nulty v. Mt. Morris Electric Light 
Co., 172 N. Y. 410, 65 NE 196; Van 
Allen v. New York, etc., R. Co., 144 
N. Y. 174, 38 NE 997: Valentine v. 
Richardt, 126 N. Y. 272, 27 NH) 255: 
Raftery v. World Film Corp., 180 
App. Div. 475, 167 NYS 1027: Ogden 
v. New York, 141 App. Div. 578, 126 
NYS 189; McDonald v. New York, 113 


App. Div. 625, 99 NYS 122; Tucker 
v. Edison Electric Illum. Co., 100 
App. Div. 407, $1 NYS 439; Lyle v. 


Little, 28 App. Div. 181, 50 NYS 947; 
Domschke v. Metropolitan El. R. Co., 
74 Hun 442, 26 NYS 840; Moon vy. 
National Wall-Plaster Co., 31 Misc. 
631, 66 NYS 33 [aff 57 App. Div. 621 
mem, 67 NYS 1140 mem]; Smith v. 
Ingersoll-Sergeant Rock Drill Co., 7 
MISC.) S44; W220 SNYS B90 Clarice sve 
Borough Asphalt Co., 157 NYS 581; 
Hawley v. Cramer, 4 Cow. 717; King 
v. Baldwin, 17 Johns. 384, 8 AmD 
415 [rev 2 Johns. Ch. 554]. 

N. C.—Hamlin v. Hamlin, 56 N. C. 
191, 

Pa.—Conemaugh Gas Co. v. Jack- 
son Farm Gas Co.. 186 Pa. 448, 40 
A 1000, 65 AmSR 865; Masson’s App., 
70. Pa. 26- , 

S. C—Fraser v. McClenaghan, 21 
SOs LDCR Meee 

V3.—Grubb v. Starkey, 90 Va. 831, 
20 SE 784; Walters v. Farmers Bank, 
G2 aed abies 

W. Va.—Robinson vy. Braiden, 
W. Va. 183,.28 SH 798: 

Wis.—Rock County v. Weirick, 143 
Wis. 500, 128 NW 94; Stevens v. 
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applicable, not only where the relief sought is pre- 
vented by act of the defendant,** but also where the 
change of circumstances arises from lapse of time, 
rendering the specific relief unsuitable or inequita- 
ble.8® But bills concerning the title or right of 
possession to land have been dismissed where, after 
suit brought, ejectment became available as an ade- 
quate remedy.°° Where a necessary party for the 
purposes of equitable relief dies pending the suit, 
and plaintiff fails to revive it against his represen- 
tatives, legal reef will not be granted against the 
remaining defendant.®! 

[§ 125] d. Incidental Determination of Legal 
Questions and Titles. Related to, but distinct from, 
the subject of awarding legal relief in an equity 
suit is that of incidentally deciding questions of law 
and adjudicating legal rights for the purpose of 
awarding equitable relief consequent upon such de- 


termination. The English chancery as a separate 
court with a_ bar practically distinct from 
that of the law courts was reluctant either 


to adjudicate a legal title or to determine any 
question purely of law, although such adjudi- 
cation or determination was an essential prerequi- 
site to the disposition of a cause properly before 
it. Accordingly when the right to equitable relief 
.was found to depend on a legal title, the practice 
was to retain the bill for a certain period with leave 
to plaintiff in the meantime to bring an action at 
Coates, 101 Wis. 569, 78 NW _ 180; 


Bigelow v. Washburn, 98 Wis. 553, 74 
NW 362; Cole v. Getzinger, 96 Wis. 
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stacle which prevented the Plaintiff | v. 
from suing at law. 
monstrous result if, after a Plaintiff 
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law to establish his title, giving at the same time 
such directions and imposing upon the parties such 
restrictions as would secure an unimpeded and con- 
clusive legal proceeding and judgment.°® The law 
action proceeded to verdict, and a new trial might 
be moved for, but no further steps were taken at 
law, and the equity suit was then set down for fur- 
ther direction.?? Where a question of law incident- 
ally presented itself the practice was to direct a 
case to be stated to one of the law courts for its 
opinion.®** Regularly the case was stated by the 
parties, and if they did not agree, was settled by a 
master. The judges of the court to which it was 
sent returned their opinion in the form of a certifi- 
cate.°> In the United States neither of these courses 
is customary, but the court, in the equity suit, itself 
will determine any legal questions incidentally aris- 
ing,®* and except where the jurisdiction of equity 
depends upon the prior establishment of a right at 
law 7 will try and establish legal rights or titles 
when equitable rights depend thereon.%® 

Title to land. Courts of equity do not as a rule 
intervene merely to test legal title, especially by 
injunction as a substitute for ejectment;®® but it 
does not follow that legal titles will never be de> 
termined in equity. In some cases where equity has 
acquired jurisdiction for equitable purposes, it may 
be necessary in order to do complete justice, to de- 
termine legal tiles.t | Hence the general rule that 


Pennsylvania R. Co., 54 N. J. 
It would be a]|Eq. 10, 33 A 219. 
97. D’ Herblay v. Macomber, 20 


559, 71 NW 75. 

[a] “The subsequent production 
of a lost obligation will not operate 
to defeat jurisdiction, when once 
properly assumed.” Clark v. Nickell, 
73 W. Va. 69, 71, 79 SE 1020, Ann 
Cas1917A 1286; 

W. Va. 183. 

{[b] Change in status.—Upon the 
final hearing of a petition for in- 
junction, if it appears that the equi- 
table relief prayed for cannot be 
granted because of a change in the 
status brought about since the filing 
of the action, plaintiff may be 
awarded damages in lieu of the equi- 
table relief sought. Everett v. Ta- 
bor, 127 Ga. 103, 56 SE 123, 119 Am 
SR 324. See also Injunctions [22 
Cye 970 text and note 22]. 

[c] Statute subsequently declared 
unconstitutional.—Where at the time 
suit was filed by a railroad bridge 
contractor to enforce a lien under a 
state statute, it had not been de- 
clared unconstitutional as to such al- 
leged right, the suit would not be 
dismissed on the statute being sub- 
sequently declared unconstitutional, 
but a money judgment would be 
awarded. Cincinnati, ete., l'ract. Co. 
v. American Bridge Co., 202 
154, 120 CCA 398. 

ss. U. S.—Mutual L. Ins. 
Blair, 130 Fed. 971. 

Ga.—Everett v. Tabor, 127 Ga. 103, 
56 SE 123, 119 AmSR 324. 

Iowa.—Barz v. Sawyer, 
481, 141 NW 319. 

Mass.—Rosen v. Mayer, 224 Mass. 
494, 113 NE 217; Stewart v. Joyce, 


Lyttle v. Cozad, 21 


Co. v. 


159 Iowa 


201 Mass. 301, 87 NE 613. 
ax arkey, 90 Va. 831, 
20 SE 784. 
Eng.—Morley v. White, L. R. 8 
Chiitel, 734, 


“T know of no authority or prin- 


ciple by ‘which it can be estab- 
lished that when this Court has 
been properly applied to, because 


there was no adequate remedy at 
law, the Defendant can afterwards 
put in a plea, in the nature of puis 
darrein continuance, to the effect that 
since he put in his answer to the 
original bill he had removed the ob- 


Fed. 


had rightly commenced proceedings 
in this Court, a Defendant could say: 
‘I have now removed the legal diffi- 
culty; be good enough to dismiss 
your bill and sue me at law.’” Mor- 
ley v. White, supra [quet Mutual L. 
Ins. Co. v. Blair, 130 Fed. 971, 975]. 

Abatement of nuisance by defend- 
ant see Nuisances [29 Cyc 1251 text 
and note 87]. 

88. Goldschmidt Thermit Co. v. 
Primos Chemical Co., 216 Fed. 382; 
Rosen y. Mayer, 224 Mass. 494, 113 
NE 217. 

{a] The right to an injunction at 
the time when the bill is filed will 
sustain the grant of full relief, al- 
though at the final hearing of the 
case the right to the injunction has 
expired by lapse of time. See In- 
junctions [22 Cye 970 text and note 
22]; Patents [30 Cyc 993]. 

90. Blythe vy. Hinckley, 84 Fed. 
246 [app dism 173 U. S. 501, 19 SCt 
497, 43 L. ed, 783]; Daniel v. Green, 
42 Ill. 471; Hickman y. Irvine, 3 
Dana (Ky.) 121; Sanderlin v. Thomp- 
SON, sl tan Ce 539 


91. Slaughter “y. Nash, 1. Litt. 
(Ky.) 32 
92. Bootle v. Blundell, Coop, 136, 


10 EngCh 136, 35 Reprint 506, 19 Ves. 
Jr. 494, 834 Reprint 600; 2 Daniell 
Chy Priep Tea; 

Direction of action at law see infra 
§ 742. 

Issues out of chancery see 
§§ 721-741. 

93. 2. Daniel! Ch. Pr.7p''765; 
also infra §§ 734-740. 

94 Barton Suit Eq. c 9 (Am. ed 


infra 


See 


p-135); 2 Daniell Ch. Pr: p—766. 

95. 2 Daniell Ch. Pr. p 768. 

96. U. S.—Wehner y. Bauer, 160 
Fed. 240; India Rubber Co. v. Con- 
solidated Rubber Tire Co., 117 Fed. 
354. x 

Ala.—Evins vy. Cawthon, 132 Ala. 
184, 31 S 441. 

Ill—Constas v. Gregoris, 192 Ill. 


A. 376; Leigh v. National Hollow 
Brake Beam Co., 104 Ill. A. 438. 
Miss.—Vicksburg, etc., Tel. Co. v. 
Citizens’ Tel. Co., 79 Miss. 341, 30 S 
725, 89 AmSR 656. 
N. J.—National Docks, ete., R. Co. 


Hawaii 274, TP [cit Cyc]; Vreeland 
v. Vreeland, 49 N. J. Eq. 322, 24 A 
551. See also infra § 143. 

[a] In Mississippi Const. § 160, 
provides that courts of equity may 
exercise jurisdiction, although the 
legal remedy has not been exhausted 
or legal title established at law. 
Baker v. Nichols, 111 Miss. 673, 72 
S 1; Whitney v. Hanover Nat. Bank, 
Ti “Miss.) 1009, {15%S81:33)::23 RAS 538% 

98. Ala.—Highland Realty Co. v. 
Sea Land Co., 174 Ala. 326, 56 


Ill.—Fleming v. Reheis, 275 Mil. 
132, 113 NE 923; Linnertz vy. Dorway, 
246 Ill. 485, 92 NE 938. 

N. J.—Paterson v. East Jersey 
Water Co., 74 N. J. Eq. 49,70 A 
472 [aff 77 N. J. Eq. 588 mem, 78 A 
1134 mem]; Vreeland v. Vreeland, 49 
NucJdi BDaw822, 24) A551. 

N. C.—-Lindsay v. Roraback, 57 
N. C. 124; Simmons v. Hendricks, 43 
N. C. 84, 55 AmD .439. 

Pa.—Slegel v. Lauer; 148 Pa. 236, 
23 A 996, 15 LRA 547. 

[a] Validity of patent right.— 
Where it becomes necessary for a 
court of equity, in the exercise of 
its ordinary jurisdiction, to pass col- 
laterally on the validity of at patent 
right, there is no reason why it may 
not do so. Lindsay v. Roraback, 57 
N. C. 124 : 

99. See supra § 39. 

1. U. S.—Douglas Co. y. Tennes- 
see Lumber Mfg. Co., 118 Fed. 438, 
55 CCA. 254; Peck y. Ayres, etc., Tie 
Co., 116° Hed. 273, 53. CCA,.551° 

Ala.—Cullman Property. Co. v. H. 
H. Hitt Lumber Co., 77 S 574; High- 
land Realty Co. v. Avondale Land 
Co., 174 Ala. 326, 56 S 716; Gulf Red 
Cedar Lumber Co. v. Crenshaw, 148 
Ala. 343, 42 S 564. 

Tll.—Toledo, etc:, Om Veet 
Louis, ete., R. Co., S08) Tl. 623, 70 NE 
y pills Wilson v. Dresser, 152 Tl. 387, 
38 NE 888. 

Ky.—Lipps v. Turner, 164 Ky. 626, 
176 ‘Sw 42 (determination of bound- 
aries in suit to establish title to 
land). 

Mich.—Cullen v. Ksiaszkiewiez, 154 
Mich, 627, 118 NW 496. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ie y — see | 
| . 
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equity will not enjoin trespass to land, where the 
legal title is in dispute, is subject to exceptions and 


limitations.? 
Title to office; elections. 


suit; 


N. Y.—Chase y. Knickerbocker 
Phosphate Co., 32 App. Div. 400, 53 
NYS 220. 

Or.—Killgore vy. Carmichael, 42 Or. 
618, 72 P 637; Salem Impr. Co. v. 
McCourt, 26 Or. 93, 41 P 1105. 

Pa.—Sears vy. Scranton Trust Co., 
228) Pas. 126). 77° A 1423;°°30 “AnnCas 
1140; Wilhelm’s App. 79 Pa. 120; 
Russell v. Woodbury, 53 Pa. Super. 
618 (where facts show title so clearly 
that judge as matter of law should 
find plaintiff’s title established). 

Wash.—Hanna y. Reeves, 22 Wash. 
6, 60 P 62. 

[a] Construction of deed or de- 

—A court of equity will not 


ll ftake jurisdiction, simply to construe 


a deed or devise of land, because 
that is a pure legal question; but 


| when a case is properly in a court 


of equity, under some one of its 


| known and accustomed heads of ju- 


risdiction, and a question of con- 
struction incidentally arises, the 
court will determine it, if it is nec- 
essary to do so, in order to decide 
the cause. Simmons v. Hendricks, 43 
oN; ©: 84,°55 “AmD:) 439. Slegel— v. 
Herbine, 148 Pa. 236, 23 A 996, 15 
LRA 547. 

[b] Boundary of land.—Where a 
court of equity has obtained juris- 
diction of an action to quiet title 
to land, it also has jurisdiction to 
ascertain the boundary of such land 
on plaintiff's allegation of a change 
in the channel of a navigable stream 
originally forming such boundary. 
Salem Impr. Co. v. McCourt, 26 Or. 
98,41 P1105. 

{c] Im New Jersey (1) a court of 
equity may, in the first instance, set- 
tle the question of legal title, where 
other grounds of equitable jurisdic- 
tion are present, and the jurisdiction 
ig not assailed or a trial at law is 
waived. Lamphear v. Subers, 84 
IN; OS.) Haq: 391) 9°93 A 1945) Public Serv- 
ice Corp. v. Westfield, 82 N. J. Eq. 
43 91 j)A 738. [aff $2 N. J. Haq. 662, 
91° A 740]. (2) In the absence of 
such features the court of chancery 
will either dismiss the bill or retain 
it to allow the title to be settled in 
an action at law. Platt v. Johnson, 
87 N. J. Eq. 403, 101 A 1035; Havens 
vy. Seashore Land Co., 57 N. J. Eq. 
142, 41 A 755; Slockbower v. Kan- 
ouse, 50 N. J. Ha. 481, 26 A 333. (3) 
If defendant does not question the 
court’s jurisdiction it is proper to re- 
tain the bill until complainant has a 
reasonable opportunity to_ establish 
his title at law. Imperial Realty Co. 
v. West Jersey, etc., R. Co., 79 N. J. 
Eq. 168, 81 A 837; Mason v. Ross, 
17 N. J. Ba. 527, 77 A 44; South 
Amboy v. Pennsylvania R. COR 2 UT 
N. J. Eq. 242, 76 A 1038; Todd v. 
Staats, 60 N. J. Eq. 507, 46 A 645. 
(4) But where the propriety of in- 
stituting the- suit depends upon the 
establishment of a right at law, and 


Where, in a suit of 
which equity has jurisdiction, the question of the 
right to an office,* or as to the regularity of an elec- 
tion,* arises, and must be decided to obtain the 
equitable relief, the court has power to inquire into 
and decide these matters for the purpose of the 
but the decision is only for the purpose of 
the suit; it does not settle the right to the office, 
or vacate it if the party is in actual possession.® 
Likewise the court may incidentally determine the 
location of a county seat, although such determina- 
tion requires an inquiry into the fairness of an elec- 
tion for the removal of the county seat.® 

In the federal courts it is expressly provided by 
the equity rules that if, in a suit in equity, a matter 
ordinarily determinable at law arises, such matter 
shall be determined in that suit according to the 
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principles applicable, without sending the case or 
question to the Jaw side of the court.” 


This rule 


does not authorize a determination of legal mat- 


the action at law will render further 
relief in equity unnecessary, the bill 
will not be retained. Outcalt v. Geo. 
W. Helme Co., 42 N. J. Eq. 665, 4 A 
669, 9 A 6838. (5) If defendant chal- 
lenges the jurisdiction of the court 
the bill should be dismissed. Mason 
v. Ross, supra. 

2. Cullman Property Co. v. H. H. 
Hitt Lumber Co., (Ala.) 77 S 574. 
See also Injunctions [22 Cyc 827]. 

3. Conn.—Sheehy v. Barry, 87 
Conn, 656, 89 A 259. 

Ill.—Chicago Macaroni Mfg. Co. v. 
Boggiano, 202 Ill. 312, 67 NE 17 
[mod 99 Tll. A. 509]; Western Cot- 
tage, ete., Co. v. Burrows, 144 Ill. 
A. 350; Leigh v. National Hollow 
Brake Beam Co., 104 Ill. A. 438; 
Garmire v. American Milling Co., 93 
Ti. Al33l. ; 

Miss.—Baker vy. Nichols, 111 Miss. 


673, 72 S 1; Hurley v. Mississippi 
Levee Comrs., 76 Miss.°141, 23 S 
580. 

N. J.—Johnston y. Jones, 23 N. J. 
Eq. 216. 

N. Y.—Model Bldg., etce., Assoc. v. 
Patterson, 12 Mise. 400, 34 NYS 
241. 


Utah.—Schwab v. Frisco Min., etc., 
Co., 21 Utah 258, 60° P 940. : 
Wis.—Trustees German Evangeli- 
cal Cong: v. Hoessli, 13 Wis. 348. 
See also Corporations. 
4 Moses v. Tompkins, 84 Ala. 
613, 4 S 763; Hurley v. Mississippi 
Levee Comrs., 76 Miss. 141, 23 S 580; 
Johnston v. Jones, 23 N. J. Hq. 


216. 
Johnston v. Jones, 23 N. J. Eq. 


Boren v. Smith, 47 Ill. 482. 
7. Federal Equity Rules (1912) 
23; Wright v. Barnard, 233 Fed. 
- Goldschmidt Thermit Co. vy. Pri- 
mos Chemical Co., 225 Fed. 769; Vos- 
burg Co. v. Watts, 221 Fed. 402, ests 
CCA 272; Goldschmidt Thermit Co. v. 
Primos Chemical Co., 216 Fed, 382; 
Electric Boat Co. v. Lake Torpedo 
Boat Co., 215 Fed. 377. 

g. American Falls Milling Co. v. 
Standard Brokerage, etc. Co., 248 
Fed. 487, 160 CCA 497; Linden Inv. 
Co. v. Honstain Bros. Co., 221 Fed. 
178, O136- CCAS 121: A 

9. Issues to jury see infra § 721. 

10. Vosburg Co. v. Watts, 221 
Fed. 402, 137 CCA 272. : 

11. Injunctive relief see Injunc- 
tions [22 Cyc 970]. 

12. See infra notes 13-25. 

13. U. S.—Badger Gold Min., etc., 
Co. v. Stockton Gold, ete., Min. Co., 
139 Fed. 838. 

Te vy. New, 167 Ky. 262, 
80 SW 375. i 
‘ Mass.—Friedrich vy. Friedrich, 230 
Mass. 59, 119 NE 449. 


Miss.—Leflore Sy, y. Allen, 80 
iss. 298, 31 S 815. 
Mi vaesanigth vy. Sutton, 24 Gratt. 


(65 Va.) 191. 


ters in equity, in eases where jurisdiction of the 
cause in equity has entirely failed.® 
ary right to refer to a jury a question of fact which 
is incidental and subordinate to the main conten- 
tion,® is not affected by the rule.?° 

[§ 126] 4. Relief to Defendant. 
trine of retaining jurisdiction to completely adjust 
the controversy extends to the granting of relief to 
a defendant or between codefendants.12 
ground defendant may have equitable relief to 
which he shows himself entitled as a consequence of 
the relief granted plaintiff,* although he does not 
ask for it, * even in some eases where plaintiff has 
failed to make out his own case.® 
circumstances defendant may thus obtain relief in 
the absence of facts essential to the maintenance of 
an original bill for the purpose.1é 


The diseretion- 


The doe- 


On this 


Under some 


Where the origi- 


[a] Rule applied.—(1) On a bill 
for partition defendant cotenant may 
obtain specific performance of a con- 
tract between him and plaintiff relat- 
ing to the land. Booten v. Scheffer, 
21 Gratt. (62 Va.) 474. (2) Where 
a court sets aside execution sales of 
land made on dormant judgments, 
which, however, remain a lien, it 
may also direct a sale of the land 
to satisfy the lien. Currie v. Clark, 
101) N. C.321, 7) SE, 776. 

14. Vierra v. Fontes, 135 Cal. 126, 
129, 66 P 241. 

“Appellant contends that the court 
had no authority to render any af- 
firmative judgment in favor of de- 
fendant, because the latter had not 
prayed for such relief, and because 
the judgment was contrary to the 
denials and averments of the answer; 
but we do not think that this con- 
tention can be maintained. Appel- 
lant brought defendant into a court 
of equity to have an accounting and 
a reconveyance of the property, upon 
the theory of the alleged contract 
and the trust relation. The court, 
therefore, clearly had jurisdiction of 
that whole subject; and the case is 
here presented to which the rule 
applies, that when a court of equity 
has once obtained jurisdiction it will 
do complete justice by deciding the 
whole case, and will détermine the 
whole controversy, so as to prevent 
future litigation and multiplicity of 
suits.” Vierra v. Fontes, supra. 

15. U. S.—Foley v. Grand Hotel 
Co., 121 Fed. 509, 57 CCA 629. 

ig Pca v. Trubee, 44 Conn. 

Mich.—Hummell  v. 186 
Mich. 199, 152 NW 930. 

Miss.—Leflore County y. Allen, 80 
Miss. 298, 31 S 815. 

Nebr.—Tulleys v. Keller, 45 Nebr. 
220, 638 NW 388. 

Vt.—Hathaway v. Hagan, 64 Vt. 
135, 24 A 1381 (on bill to foreclose 
a mortgage the master found that 
the debt had been more than dis- 
charged by usurious payments, and 
the court then gave defendant leave 
to file a cross bill to obtain his 
remedy). 


Smale, 


Rs EE v. Coon, 25 SB 
658. 
W. Va.—Hotchkiss v. Fitzgerald 


Patent Prepared Plaster Co., 41 W. 
Va. 357, 23 SE 576. 

16. Reaves y. Meredith, 120 Ga. 
727, 48 SH 199. 

[a] Rule applied.—(1) A judg- 
ment creditor may subject land to 
the payment of his debt without 
showing that his legal remedy has 
been exhausted. Probert vy. McDon- 
ald, 2 S. D. 495, 51 NW 212, 39 AmSR 
796. (2) A defendant's title may 
be quieted without showing that he 
was in possession. American Assoc. 
v. Innis, 109 Ky. 595, 60 SW 388, 
22 KyL 1196, 


_ be a * 
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nal bill presents questions of equitable cognizance, 
defendant may have legal relief against plaintiff ;+* 
but where the original bill lacks equity the cross 
bill falls with it, unless it contains matter of equi- 
table cognizanece,!® in which case the cross pleader 
is entitled to his equitable relief,® or even purely 
legal relief, where such legal relief relates to the 
subject matter of the original bill.?° 

Rights of defendants among themselves are goy- 
erned by tlie same principle as cross relief against 
plaintiff. The several defendants may cross plead 
with each other and have all rights between them 
germane to the subject of the bill determined.?? But 
the relief that may be granted to one defendant 
against another is only such as is incidental to his 
defense.??, And where plaintiff is not entitled to re- 
lief against either defendant touching the subject 
matter in dispute, one’ defendant may not have relief 
against his codefendant touching the same subject.”* 

Where a defendant injects a controversy into the 
suit plaintiff may have appropriate relief relating 


17. U. S.—Robinson vy. Brast, 149 
Fed, 149, 79 CCA 19 [certiorari den 205 
Wa S..541, 27 SCti788,. 51, Ts ed. 921]. 

Ill.—Zollman y. Jackson Trust, 
etce., Bank, 238 Ill. 290, 87 NE 297, 
32 LRANS 858; Biegler v. Merchants’ 
LL. & T. Co., 164 Ill. 197, 45 NE 512 
[aff 62 Ill. A. 560]; Lioyd v. Karnes, 
45 Ill. 62; Downer vy. Warren, 200 
Ill. A. 451. 

Iowa.—Fisher v. Trumbauer, 160 
Towa 255, 188 NW 528, 141 NW 419; 
Clark y. Lee, 21 lowa 274. 

Mich.—Chase v. Boughton, 93 Mich. 
285, 54 NW 44. 

Mo.—MecMurray v. McMurray, 258 
Mo. 405, 167 SW 513; Quest v. John- 
son, 58 Mo. A. 54. 

N. J.—Pratt v. Boody, 55 N. J. Ea. 
175, 35 A 1113 [rev on other grounds 
56 N. J. Eq. 429, 39 A 670]. 

Tenn.—Ducktown Sulphur, etce., Co. 
v. Barnes, 60 SW 5938; Swingle v. 
Brown, (Ch. A.) 148 SW 347. 

Wash.—Maher_ y. Farnandis, 70 
Wash. 250, 126 P 542, 544 [cit Cyc]; 
Hanna v. Reeves, 22 Wash. 6, 60 P 
62; Installment Bldg., etc., Assoc. 
vy. Wentworth, 1 Wash. 467, 25 P 
298. 
W. Va.—Smith v. White, 71 W. Va. 
639, 78 SE 378, 48 LRANS 623. 

[a] On festraining enforcement 
of a void judgment, (1) the practice 
in Texas is to proceed to try the 
original cause of action and render 
judgment for defendant thereon if 
he is found entitled thereto. Witt v. 
Kaufman, 25 AMES Suppl. 384; 
Willis v. Gordon, 22 Tex. 241; Hd- 
rington:y. Allsbrooks, 21 Tex. 186; 
Hickman v. White, (Tex. Civ. A.) 29 
SW 692; Gulf, etc., R. Co. v. Schnei- 
der, (Tex. Civ. A.) 28 SW_260. (2) 
Elsewhere it has been held that 
where the court in such a case de- 
nies the injunction it may decree 
payment of the money. Charleston 
VALPACe ude SueCe Hs 159; Wi Vs 
Davidson Lumber Co. vy. Jones, 
(Tenn. Ch. A.) 62 SW 386. 

18. Camp v. Elston, 48 Ala. 81; 
Hill vy. Hill, 79 Ga. 367, 4 SE 751, 
81 Ga. 516, 8 SE 879; Houston v. 
Maddux, 179 Ill. 377, 53 NE 599; 
McCarthy v. Neu, 93 Ill. 455; Metz 
vy. McAvoy Brewing Co., 98 Ill. A. 
584; Correll v. rare cio. OOF Tle wAS 
39. See also infra 2. 

19. Correll v. Freeman, 29 Ill. A. 
39: Fulton v. Fisher, 239 Mo, 116, 
143 SW 4388. [% 

20. Black Lumber Co. y. King- 
man Plow Co., 130 Ark. 107, 111, 196 
SW 933; Dickinson vy. Arkansas City 
Impr. Co., 77’ Ark. 570, 92 SW 21, 
113 AmSR 170; Biegler v. Merchants 
iL. & T. Co., 164 Tl. 197, 45 NH 512; 
Zollman v. Jackson. Trust, etc., Bank, 
441 Ill. A. 265 [aff 238 Ill. 290, 87 NE 
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297, 32 LRANS 858]; Correll v. Free- 
man, 295 Loran 39% 

“The subject-matter of the original 
bill and cross-bill is one and the 
same thing, so interwoven that no 
distinction can be made between the 
one or the other. The equity juris- 
diction having been invoked by ap- 
pellant to determine the validity of 
the contract, we think the power of 
the court extended over all matter 
connected with the original bill, 
whether presented by answer or 
cross-bill.”’ Black Lumber Co. vy. 
Kingman Plow Co., supra. 

“Parties resorting to equity and 
inviting its administration, are not 
permitted, after the filing of a cross- 
bill which prays for relief germane 
to the original suit, and after being 
defeated in equity or anticipating de- 
feat there, to retrace their steps, 
and compel the defendant, who has 
filed his cross-bill, to again return 
to the court of law, from proceed- 
ing in which he had been enjoined.” 
Biegler v. Merchants’ L. & T. Co., 62 
Til. A. 560, 568 [aff 164 Ill. 197, :45 
NE 512]. . 

21. Ala.—Davenport v. Bartlett, 
9 Ala. 179. 

Fla.—Commercial Bank y. Gaines- 
ville First Nat. Bank, 79 S 446.* 

Ill—Slack vy. Hughes, 71 Ill. A. 
91 


Ky.—Harris v. Smith, 2 Dana 10. 


Md.—Kunkel y. Fitzhugh, 22 Md, 
567. 

Mo.—Joyce v. Growney, 154 Mo. 
253, 55 SW 466; Hicks vy. Jackson, 


85 Mo. 283; Newton vy. Rebenack, 90 
Mo. A. 650. 

Wash.—Maher vy. Farnandis, 70 
Wash, 250, 126 P 542, 544 [cit Cyc]. 

Wis.—Northern Trust Co. v. Sny- 
der, 113 Wis. 516, 89 NW 460, 90 
AmSR 867. 

See also infra §§ 851-858, 

22. Fulton vy. Fisher, 239 Mo. 116, 
143 SW 488; Joyce v. Growney, 154 
Mo. 2538, 55 SW 466. 

23. Joyce v. Growney, 154 Mo. 
253, 55 SW 466. 

24. Hill v. Osborne, 60 Tex. 390; 
Jordan y. Coulter, 30 Wash. 116, 70 
P 257, 

{a] For instance where suit was 
brought to foreclose a trust deed 
and defendant by cross bill denied 
the execution of the deed and asked 
its cancellation as a cloud on his 
title, the court finding that he had 
not executed the deed but had ren- 
dered himself liable for the debt, de- 
creed the payment of the debt as a 
condition of removing the cloud. 
Bourke vy. Hefter, 104 Ill. A. 126 [aff 
202 Ill. 321, 66 NH 1098]. 

25. Jordan v.. Coulter, 30 Wash. 
P16 es OP abil. 


4 ance Co., 126 Md. 520, 532, 
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thereto,24 although he does not ask for it.?5 
5. Independent Controversies. 
doctrine of retaining jurisdiction to settle the en- 
tire controversy is confined to the determination of 
rights dependent upon, or at least germane to, the 
subject matter and main purpose of the bill.?° 
risdiction will not be retained to adjust independent 
controversies between the parties,’* er controver- 
sies beyond the scope of that raised by the bill.?§ 
Enforcement of judicial bonds.?° 
equity will retain proceedings on a ne exeat bond, 
and enforce the liability of the obligors.*° 
ceedings on a bond for the payment of maintenance, 
however, will not be retained in chancery, but the 
obligee will be required to sue at law.*! 
Special Applications of Rule.—a. 
Bills of Discovery.*? 
discovery and for other equitable relief within the 
appropriate jurisdiction of a court of equity, and 
the ultimate object of plaintiff is to obtain dam- 
ages, the court having granted a discovery will pro- 


The 


Ju- 


A court of 
Pro- 


When a bill is brought for a 


26. India Rubber Co. vy. Consoli- 
dated Rubber Tire Co., 117 Fed. 354; 
Poe v. Munich Re-Insurance Co., 126 
Md. 520, 532, 95° A 164 [quot, Cye]; 
Shaw v. G. E. Beaumont Co., 88 N. J. 
Hg 333; ALO2 RAAT, OWeA LARGeto oe 
Stout v. Phenix Assur. Co., 65 N. J. 
Eq. 566, 56 A 691; Phillips v. Pul- 
lenj}-n45.oiNedWs slight LbTR L6acAe rhs 
Trotter v. Heckscher, 40 N. J. Eq. 
612, 4 A 83; Lawrence vy. Halverson, 
41 Wash, 534, 83 P 889. 

27. Haggin vy. Pack, 10 B. Mon. 
(Ky.) 210; Poe v. Munich Re-Insur- 


95 A 164 
[quot Cyc]. ; : 

[a] Application of rule—aA bill 
by an heir to cancel deeds of the 
decedent will not be retained for an 
accounting between plaintiff and de- 
fendants, her coheirs. Stager v. 
Crabtree, 177 Ill. 59, 52 NE 378. 

28. U. S.—Old Dominion Trust Co. 
v. Oxford First Nat. Bank, 252 Fed. 
613; Broadis y. Broadis, 86 Fed. 951. 
[iar eee vy. Harrison, 11. Ala. 

Ark.—Harris y. Smith, 133 Ark. 
250, 202 SW 244. 

Ill.—Dinwiddie v. Bell, 95 Ill. 860. 

Md.—-Poe y. Re-Insurance Co., 126 
Md. 520, 532, 95 A 164 [quot -Cye]. 

Mass.—Scofield y. Peck, 182 Mass. 
121, 65 NE 60. 

Mo.—Fulton y, Fisher, 239 Mo. 116, 
143 SW 4388. 

N..J.—Norton vy. Sinkhorn, 61 N. J. 
Eq. 508, 48 A 822 [mod on other 
grounds 63 N. J. Eq. 313, 50 A 5061. 

W. Va.—Poling v. Poling, 61 W. 
Va. 78, 55 SE 993: Deepwater R. Co. 
v. Motter, 60 W. Va. 55, 538 SE 705, 
116 AmSR 873. 

_[a] Applications of rule—(1).A 
bill to annul a contract dissolving 
a partnership will not, when annul- 
ment is refused, be retained to ad- 
just equities under the contract. Bit- 
tenbender v. Kemmerer, 185 Pa. 135, 
39 A 838... (2) A bill to contest a 
will being unsuccessful, jurisdiction 
cannot be retained to partition land 
not devised. Hollenbeck v. Cook, 180 
Ill. 65, 54,NE 154. (3) Where equity 
has obtained jurisdiction only to pass 
upon the validity of a deeree of fore- 
closure, it cannot go further and 
pass upon the validity of the mort- 
gages themselves, and of the title 
sought to be conveyed thereby. 
Broadis vy. Broadis, 86 Fed. 951. 

_29. Injunction bonds see Injunc- 
tions [22 Cye.1034]. 

30. Elliott v. Elliott, (N. J. Ch.) 
36 A 951; Wauters v. Van Vorst, 28 
N. J. Eq. 103; Musgrave v. Medex, 
1 Meriv. 49, 35 Reprint 595. 

81. Elliott vy. Elliott, (N. J. Ch.} 
36 A 951, 

32. See generally Discovery § 6. 


For later cases, developments/and changes in the law see cumulative Annotations, same title, page and note number, . 
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ceed and give the proper relief in damages and 
not compel plaintiff to undergo the delays and ex- 
venses of a suit at law.°* In some cases the courts 
have laid down the principle more broadly, and have 
held that even where equity jurisdiction attaches for 
the purpose of discovery alone the court will go 
on and determine all questions in the eause, without 
regard to whether. they are legal or equitable,** un- 
less the bill is brought in aid of an action at law,?* 
or the intervention of a jury is deemed necessary 
or more appropriate for the determination of the 
elaim.*° Other courts have disclaimed this exten- 
sive jurisdiction, and have held that where a party 
comes into equity for discovery merely, and this is 
the only ground upon which the court obtains juris- 
diction, and no other equitable relief is or can be 
sought, the case will not be retained for purposes 
of assessing damages, but the parties will be re- 
mitted to an action at law.*7 But if the relief ‘to 
be ultimately rendered is the payment of damages, 
and a discovery is needed, and the ascertainment of 
damages is complicated and intricate, and the ac- 
tion at law cannot be adequately tried without great 
difficulty, then a court of equity may assume juris- 
diction of the whole case and proceed to a final 
decree on the merits.°* The question, however, rests 
in the sound discretion of the court.*® The rule is 
of course subject to the limitation that the discoy- 


33. U. S.—Foster vy. Swasey, 9 F. 
Cas. No. 4,984, 2 Woodb. & M. 217; 


Magic Ruffle Co. vy. Elm City Co., 16 |facts, and 
Hee Case NO: 8,900. 14° Blatcht, 109% rightly 
Warner v. Daniels, 29 F. Cas. No. 


17,181, 1 Woodb. & M. 90. 

D. C.—McCormick v. D. C., 15 D.C. 
396, 54 AmR 284, 

Ga.—Martin v. Tidwell, 36 Ga. 332. 


matter 


[a] 


cellor, 


EQUITY 


is asserted, he may be required, in a 
court of chancery, to disclose those 
the court, 
in possession of the cause, 
will proceed to determine the whole 
in controversy.” 
Clatk pGeCranchp69; livovkis CG. 24. 

A valuable note by the chan- 
clearly stating the rule and 
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ery cannot be used as a mere pretext for bringing 
a common-law action in a court of chancery;*? and 
if the discovery fails the suit should be dismissed.** 

[§ 129] b. As Affected by Pending Action at 
Law. Where circumstances exist justifying a court 
of equity which has properly acquired jurisdiction 
in retaining it to enforce legal remedies, such course 
may be followed, although an action at law is pend- 
ing where the rights might be determined; and this 
whether such legal action was instituted after 4? or 
before *? the jurisdiction of equity attached. 

[§ 130] H. Jurisdiction as Affected by Terri- 
torial Limits—1. General Rule. Courts of equity, 
which concern themselves chiefly with property 
rights,** act either upon the property itself, or upon 
the person having the possession, control, or title 
thereto; and whether they accomplish their purpose 
in the one way or the other depends upon the nature 
of the proceeding and the character of the relief 
sought.*° Since courts exist for the enforcement of 
rights, not the determination of academic ques- 
tions,*® a court of equity has no cognizance of any 
suit where its decree would be ineffectual because 
of territorial limits to the reach of its process.47 
No ‘jurisdiction whatever exists unless the parties 
to be affected are by service of process or voluntary 
appearance within the jurisdiction and subject to 
the control of the court, or the res is within the 


case), 

40. Russell vy. Clark, 7 Cranch 
(U, S.) 69, 3 L. ed. 271; Sloss-Shef- 
field Steel, etc., Co. v. Maryland Cas- 
ualty Co.;.167 Ala. 5575) 52)..S. sbi: 
Crane v. Bunnell, 10 Paige (N. Y.) 


Sooe i 
S.—India Rubber Co. v. 


being thus 


Russell v. 


41. U. 


ae a Ae v. Doherty, 61 Miss. 
I Y.—Rathbone v. 


N. 10 
Johns. 587. 
W. Va.—yYates v. Stuart, 39 W. Va. 
124, 19 SH 423. 
U Clarks. i 


Warren, 


34. . S.—Russell_ v. 
Cranch 69, 3 L. ed. 271; Warner v. 
Manielstizoe He Cas. No, PUTS ds 
Woodb. & M. 90. 

Ala.—Elliott v. Kyle, 176 Ala. 167, 
57 S 752; Nixon vy. Clear Creek Lum- 
ber’ Co., 150 Ala. '602, 43 S 805, 9 
LRANS 1255; Virginia, etc., Min., 
Co., -v. Hale, 93 Ala. 542,°9 S 
Ga.—Jordan vy. Cameron, 12 Ga. 
267. 

-Ill.—Kendallville Refrigerator Co. 
v. Davis, 40 Ill. A. 616. 

Ky.—Jenkins vy. Green, 1 A. K. 
Marsh. 463; Handley vy. Fitzhugh, 1 
A. K. Marsh. 24. 

Me.—tTraip v. Gould, 15 Me. 82. 

Miss.—Bomer v. Warren County, 
103 Miss. 343, 60 S 328; Keystone 
Lumber Yard v. Yazoo, etc., R. Co., 
96 Miss. 116, 50 S 445, AnnCas1912A 
801; Huntingdon y. Grantland, 33 
Miss. 453. 

N. Y.—Hawley v. Cramer, 4 Cow. 
717: Armstrong v. Gilchrist, 2 Johns. 
Cas. 424; Miller v. McCan, 7 Paige 
451. 

Pa.—vU. S. Bank v. Biddle, 2 Pars. 


Eq. Cas. 31; Philadelphia v. Keyser, 


10 Phila. 50. 
Sone Gadsden vy, word, 1S. C. 
Kq. 208. 


Vt.—Holmes v. Holmes, 36 Vt. 525; 
Sanborn v. Kittredge, 20 Vt. 6382, 50 
AmD i 

Va.—Lyons v. Miller, 6 Gratt. (47 
Va.) 427, 52 AmD 129; Chichester Vv. 
Vass, 1 Munf. (15 Va.) 98, 4 AmD 
531: Love v. Braxton, Wythe 144. 

W. Va.—Yates v. Stuart, 39 W. Va. 
124, 19 SH 423; Lafever v. Billmyer, 
5 W. Va. 33. 5 
~ “Tf certain facts, essential to the 
merits of a claim purely legal, be 
exclusively within the knowledge of 
the party against whom that claim 


its limitations, may be found in Arm- 
strong v. Gilchrist, 2 Johns. Cas. 


(N. Y.) 424. 

35. Lyons v. Miller, 6 Gratt. (47 
Va.) 427, 52 AmPp 129. 

[a] Hearing.—Pure bills for dis- 
covery are not brought to a hearing. 
See Discovery § 42. 

36. Ky.—lLynch vy. Sumrall, 1 A. K. 
Marsh. 468. 

Md.—Taylor y. Ferguson, 4 Harr. 
& J. 46. 

N. Y.—Armstrong y. Gilchrist, 2 
Johns. Cas. 424 note. 

Pa.—Bentley y. Kenyon, 2 
Obs 316. 

W. Va—F reer v. Davis, 52 W. Va. 
1, 48 SE 164, 94 AmSR 895, 59 LRA 
556. 

37. U. S.—Foster v. Swasey, 9 F. 
Cas. No. 4,984, 2 Woodb. & M. 217. 


LuzLeg 


Conn.—Isham v. Gilbert, 38 Conn. 
166; Middletown' Bank vy. Russ, 3 
Conn. 135, 8 AmD 164. 


N. J.—Daab v. New York, etc., R. 
COME HUNG mien Gh, AS2me O20 cA at Ors 
United New Jersey R., etc., Co. v. 
Hoppock, 28 N. J. Eq. 261; Little v. 
Cooper, 10 N. J. Eq. 273; Brown vy, 
Edsall, 9 N. J. Eq. 256. 
> Pa.—Amsler v. McClure, 238 Pa. 
409, 86 A 294; People’s Nat. Bank v. 
Kern, 193 Pa. 59, 44 A 331; Phila- 
delphia v. Keyser, 10 Phila. 50. 

[a] The jurisdiction cf equity to 
decree an accounting cannot be sus- 
tained merely because the bill prays 
for a discovery. Daab v. New York 
Gent. eteq Re, Coy. 70 (N. Seeing. 489. 
62 A 449. . 

88. Magic Ruffle Co. v. Elm City 
Gow, 16 FY Cas. |No.. 8,950, 2 Ban.. & 
A. 506, 14 Blatchf. 109. 

39. Magic Ruffle Co. v. Elm City 
Co., 16 F. Cas. No. 8,950, 2 Ban. & 
Ae S0G dae Blatehinn UO se AultE Le! Vv. 
Cooper, 10 N. J. Eq. 2738; Armstrong 
y. Gilchrist, 2 Johns. Cas. (N. Y.) 
424 (where it was said that jurisdic- 
tion would be retained in most cases 
of account, without defining the ex- 
ceptions, and intimating that it de- 
pended on the circumstances of the 


Consolidated Rubber Tire Co., 117 
Fed, 354. 


Ala.—Sloss-Sheffield Steel, etc., Co. 


v. Maryland Casualty Co., 167 Ala. 
557, 52 S 751; Virginia, ete., Min., 
Se Co. -v.. Hale, 93, Ala. 542, 98 S 
os. 

Ill.—U. S. Insurance Co. v. Cen- 
tral Nat. Bank, 7 Ill. A. 426. : 
Ky.—Bullock vy. Boyd, 2 <A. K. 
Marsh, 322. 

S. C—Farley v. Farley, 6 S. C. Ea. 


506. 
Va.—Hall vy. Smith, 25 Geatt. (66 
VaR W0S 

W. Va.—Freer v. Davis, 52 W. Va. 
Ree SE i164, 94 AmSR 895, 59 LRA 
ovo. 

42. Lockett v. Hurt, 57 Ala. 198; 
Bivins v. Marvin, 96 Ga. 268, 22 SE 
923; Keighler v. Ward, 8 Md. 254. 
ae Ga.—Wyley v. Whitely, 38 Ga. 
ete ane v. Gault, 19 Mo. A. 
N. J.—Collins y. Colley, (Ch.) 11 
A 118. 

Tenn.—Cornelius v. 
Heisk 630. 

Va.—Billups v. Sears, 5 Gratt. (46 


Morrow, 12 


Va.) 315-50. AmD -105. 
44. See infra § 135. 
45. Bevans v. Murray, 251 Ill. 603, 


96 NE 546. 

4G. See infra § 139. 

47. U. S.—Fall v. Eastin, 215 U.S. 
1, 30° SCt, 3,°54 Li. Jed. 65,23; LRANS 


924, 17 AnnCas. 853. 

Ill.—Harris y. Pullman, 84 Ill. 20, 
25 AmR 416. 

Md.—McGaw vy. Gortner, 96 Md. 
489, 54 A 1383. 

Mich.—Voorhies y. Frisbie, 25 
Mich. 476, 12’  AmR 291. 

N. J.—Ansaro Min. Co. v. Fidelity 
Trust iCokwe4 Nerd. EG, Os) a vale As 
605. laff 75 N. J. Ea. 555, -73) A 249i). 

N. Y—wWard vy. Arredondo, Hopk. 
213, 14 AmD 548. 

Pa.—Virginia Bank vy. Adams, 1 
Pars. Eq. Cas. 534; Morris y. Rem- 
in tony ds wearsw Hid, «Cast moc. 

Tenn.— Anderson-Tully  -Co. Vv. 
Thompson, 132 Tenn. 80, 177, SW 66; 
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jurisdiction.*§ 


ance.°° 


complish the ends of justice.** 


strictly construed.5? 


od of imparting notice.>* 


Wicks vy. Caruthers, 13 Lea 353. 

Va.—Langford v. Taylor, 99 Va. 
Diditero9 » SH. 223: 

See also Courts § 91. 

“Chancery can have no jurisdiction 
where it can give no relief.’ White 
vy. White, 7 Gill & J. (Md.) 208 [quot 


McGaw v. Gortner, 96 Md. 489, 495, 
54 A133). 
48. U. S.—Van Epps v. Walsh, 28 


F. Cas. No. 16,850, 1 Woods 598 (de- 
cree of a court of a Confederate state 
affecting the rights of a party at the 
time in a loyal state held void be- 
cause he was prohibited by the laws 
of the United States from making a 
defense). 

Ill.—Harris v. Pullman, 84 Ill. 20, 
25 AmR 416. 

Me.—Mudgett v. Gager, 52 Me. 541. 

Md.—McGaw v. Gortner, 96 Md. 
489, 54 A 133. 

N. Y.—Morley v. Green, 11 Paige 
240, 42 AmD 112. 

Pa.—Coleman’s App., 75 Pa, 441; 
Eby’s App., 70 Pa. 311. 

Va.—Solenberger vy. Herr, 27 SE 


839; Miller v. Sharp, 3 Rand. (24 
Va.) 41. 

Jurisdiction generally see Courts 
§§ 34-91, 

49. Eshbach v. Slonaker, 1 Pa. 
Dist. 32; Virginia Bank v. Adams, 1 
Pars. Eq. Cas. (Pa.) 5384. See also 
infra § 1838. 


50. Hart v. Sansom, 110 U. S. 151, 
STS GE. 586,728 1. ved? 101s) Hit v. 
Henry, 66 N. J. Eq. 150, BT A bb4. 
See also generally Courts §§ 96-99. 

51. Wyatt v. Greer, 4 Stew. & P. 
(Ala.) 318; Ward v. Arredondo, Hopk. 
(N. Y.) 218, 14 AmD 543 (holding, 
where plaintiff, a citizen of New 
York, made a contract with a Span- 
ish subject for lands in Alabama and 
the latter person sent a deed to his 
agent in New York to be delivered 
on the payment of a certain sum, 
that the presence of the deed within 
the court’s jurisdiction enabled the 
eourt to restrain its withdrawal 
from the jurisdiction, take an ac- 
count of the amount justly due, and 
so compel performance). 

[a] An action strictly in per- 
sonam for the recovery of corporate 
stock, the situs of which is in the 
state, may be brought in the gis 
ecery court. Amparo Min. Co. 
Fidelity Trust Co., 74 N. J. Eq. 197, 
71 A 605 [aff 75 NAT, Eq. 555, 73 A 


249]. 
52. U. S.—Boswell v. Otis, 9 How. 
$36, 13 L. ed. 164; Boswell v. Dick- 


erson, 3 F. Cas. No. 1,683, 4 McLean 
262. 
Ala.—Giover v. Glover, 16 Ala. 440. 
N rs, 11 Miss. 
641. re- “reporting same case in 9 Miss. 


In the absence of statute the juris- 
diction of chancery is purely personal #® and a de- 
cree thus operating may be made only after personal 
service within the jurisdiction or after appear- 
Sometimes, however, the presence of the 
res. within the jurisdiction enables a court to ren- 
der an effectual decree of a personal character, 
when otherwise it could not do so, and therefore it 
is said that the court has jurisdiction whenever the 
presence of the parties, of the res, or of a portion 
of the res, within its jurisdiction renders it practi- 
cable to make and enforce a decree which will ac- 
Jurisdiction in rem 
or quasi in rem is the creature of statutes which are 
A decree made under such a 
statute binds withcut personal service or appear- 
ance, if the statute has provided a reasonable meth- 
The jurisdiction in such 
actions is based on the power of the state to exer- 
cise control over all objects to which that power 
can be directly applied,>+ and the question whether 
the proceeding can be sustained as a proceeding 


EQUITY 


nonresident.®7 


sess.°? 


[§ 131] 


584, 40 AmD 111, because of gross 

errors in first report. 
J.—Amparo Min. Co. v. Fidelity 

Trust Oo, 45. N. eid. ob5 .ion-A: 


249. 
Pa.—Eshbach vy. Slonaker, 1 Pa. 
Tiernan, 10 


Dist. 32. 

Tenn.—Jackson  v. 

Yerg. 172; Grace v. Hunt, Cooke 341; 
Grewar v. Henderson, 1 Tenn. Ch. 76. 

Va.—Dunlop y. Keith, 1 Leigh (28 
Va.) 430,19 AmD 755. 

See also Courts § 100. 

[a] An agent of a foreign govern- 
ment having money of his principal 
in his hands cannot be compelled to 
pay it over to a creditor of the prin- 
cipal. Leavitt v. Dabney, 30 N. Y. 
Super. 350. 

53. Arndt v. Griggs, 134 U. S. 316, 
LOR SCE DOT 38,1 aw eds, GA Sisc SET tee, 
Henry, 66 N. J. Eq. 150, 57 A bb4. 

54. Amparo’ Min. Co. vy. Fidelity 
Trust.) Co... CAS Named EC) eam teen 


605 [aff 75 N. J. Ea. 555, 73 A 2491. 


Ky.—Watts v. Griffin, Litt. 
Md.—Clayton_ vy. Smith, 131 Md. 


N. J.—Stanford y. Stanford, 
N. J. Eq. 475, 101 A 888; Amparo 
Min. Co. v. Fidelity Trust Co., 74 
Nod. Fug. 19%, TL. A 60bY Late. To) uNoosds 
Eq. 555, 73 A 249]; Sohege v. Singer 
Mfg. Co., 738 <-N.. J. Eq. 567, 68 A: 
64; Andrews v. Guayaquil, ete, R. 
Co.» 69. IN. uJ High. 2115960 A. S68 spare 
Ti NS te edu acOon ern. avd cAw lad 


mem]. 

Pa.—Eshbach y. ,Slonaker, 1 Pa. 
Dist. 32 

Tenn.—Perry v. Young, 133 Tenn. 
522, 182 SW 577, LRA1917B 385; 
Morrow v. Fossick, 3 Lea 129. 

fa] In an action to reform an in- 


surance policy the jurisdiction of the 
court was not defeated by the fact 
that nonresident parties were served 
only by publication, the action being 
quasi in rem, and the court having 
jurisdiction of the res or the policy. 
Perry v. Young, 1383 Tenn. 622, 182 
SW 577, LRA1917B 385. 

56. Boswell v. Otis, 9 How. (U.S.) 
336, 138 L. ed. 164. 

57. Reese v. Bradford, 13 Ala, 
887; Meres v. Chrisman, 7 B. Mon. 
(Ky.) 422 (tort); Fletcher v. Hooper, 
32 Md. 210; Beall v. Brown, 7 Md. 


tae Birdsall v. Fischer, 17 Minn. 
00. 
[a] The fact that one who is 


sought to be enjoined from commit- 
ting a trespass is a nonresident of 
the state is not, of itself alone, a 
circumstance which requires’ the 
granting of an injunction against 
him. Morgan y. Baxter, 113 Ga. 144, 
388 SE 411. 
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in rem or quasi in rem depends of course upon 
whether there is a res in the state upon which the 
decree can operate.®® 
sumed and exercised in such cases, upon the general 
ground that the subject matter of the suit is with- 
in the power of the court,°® or that the party is a 
Nor is the mere fact that a nonresi- 
dent has property within the jurisdiction of the. 
state sufficient either to justify an action in perse- 
nam against. the nonresident, where he has not 
-been and cannot be served with process,°® or to au- 
thorize the court to seize the property if plaintiff 
has no lien thereon or present interest therein; and 
its seizure under such circumstances will not confer 
upon the court a jurisdiction it did not already jpos- 


Jurisdiction is not to be as- 


2. Personal Jurisdiction and Foreign 
Subject Matter.®° 
court has jurisdiction of the person of defendant 
it may render any appropriate decree acting directly 
upon the person, although the subject matter may 
be without the jurisdiction ;*t and it may in such 


The general rule is that where a 


58. Tigrett v. Taylor, 180 Ala. 296, 
es S 858; Coleman’s App., 75 Pa. 
59. Tennessee Fertilizer Co. v. 


Hand, 147 Ga. 588, 95 SE 81. 

60. See also Courts §§ 119-1338. 

61. U. S.—Philadelphia Co. 
Stimson, 223 U. S. 605, 32 SCt 340, 
56 4; 570; Fall v. Eastin, 215 
Un, Sod, 80. SCt3, 54. Tus 1ed.465,223 
LRANS 924, 17 AnnCas 853; Hart v. 
Samson, 110, U., Si: 451,73) SGt-5863 
28 L. ed. 101; Phelps v. McDonald, 
99 U. S. 298, 25 L. ed. 473; Salton 
Sea Cases, 172 Fed. 792, 97 CCA 214 
[certiorari den 215 U. S. 603, 30 SCt 
405, 54 L. ed. 345]; Vacuum Oil Co. 
v. New York Eagle Oil Co., 154 Fed. 
867 [aff 162 Fed. 671, 89 CCA 463]; 
Watkins v. Holman, 16 Pet. 25, 10 
L. ed. 873; Caldwell v. Carrington, 9 
Pet. 86, 9 L. ed. 60; Massie vy, Watts, 
6 Cranch 148, 3 L. ed. 181. 

Ala.—Stapler v. Hurt, 16 Ala. 799. 

Ariz.—Butterfield v. Nogales Cop- 
per Co.; 9 Ariz. 212, 80, P'345: 

Cal.—Title Ins., etce., Co. v. State 
Dev.. Cos, -171. Cal-173,. 15.2\ 542) 

Kan.—Caldwell v. Newton, 99 Kan. 
846, 163 P 163; Meador v. Manlove, 
97 Kan. 706, 156 P 731; People’s State 
Bank v. T. Miller, 85. Kan. 272, 116 
P 884; Gordon v. Munn, 81 Kan. 
537, 541, 106 P 286, 25 LRANS 917- 
[cit -Cyckk 

Me.—Haton vy. McCall, 86 Me. 346, 
29 A 11038, 41 AmSR 561. 
Md.—Carroll vy. Lee, 8 Gill & J. 
504, 22 AmD 350. 

Mass.—Davis v. Parker, 14 Allen 
94 [aff 12 Wall. (U. S.) 457, 21 L. ed. 
287]; Pingree y. Coffin, 12 Gray 288; 
Brown y. Desmond, 100 Mass. 267. 

Mich.—Hewitt Iron Min. Co. v. 
Ware: Co., 129 Mich, 590, 89° NW: 


Mo.—Fulton vy. Fisher, 239 Mo. 116, 
a SW 4388; Olney v. Eaton, 66 Mo. 

N. J.—Wood v. Warner, 15 N. J. 
Eq. 81. 

N. Y.—Gardner v. Ogden, 22 N. Y. 
327, 78 AmD 192; Newton vy. Bron- 
son, 13 N. Y. 587, 67 AmD 89; Clas- 
son ov. Cooley; 8. ‘Nwee¥y 426 [afk 7 
N. Y. Super. 454,10 NYLegObs 237]; 
Lucia Min. Co, v. Evans, 146 App. 
Div. 416, 131 NYS 280; Kennett v. 
Hopkins, 58 App. Div. 407, 69 NYS 
18; Atlantic, etc., Tel. Co. v. Balti- 
more, etc., R. Co., 46. N. Y. Super: 
Situ mLath Siley Nay Yt) SODA cweteV eeavie 
Oregon R., etze., Co., 62 HowPr 490; 
Sutphen vy. Fowler, 9 Paige 280; 
Mitchell v. Bunch, 2 Paige 606, 22 
AmD 669; Ward vy. Arredondo, Hopk. 
2138, 14 AmD 548; Shattuck v. Cas-- 
| sidy, 3 Edw. 152; De Klyn v. Wat-- 
|kins, 3 Sandf. Ch. 185. 


For later cases, developments and changes in the few see cumulative Annotations, same title, page and note number, 
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§§ 131-132] 


ease compel the performance of a contract,®? or pre- 
vent the prosecution of an action,** outside the ju- 


risdiction. Without regard to the 


subject matter, courts consider the equities between 
the parties and decree in personam according to 
those equities, and enforce obedience to their de- 
erees_ by. In some decisions 
jurisdiction is held to depend on residence within 
the territorial jurisdiction of the court,® while in 
others service of process on defendant is consid- 
ered sufficient without regard to his place of resi- 
dence.*® In the latter case, if necessary, defendant 
may be prevented from leaving the jurisdiction of 
the court, pendente lite, by a writ of ne exeat.®7 

[§ 132] 3. Suits Affecting Land.°® 


erees by process in personam.® 


equity has no more power than a 


Pa.—Bethlehem City Water Co. v. 
Bethlehem Borough, 253 Pa. 333, 98 
A‘ 646; Kane, ete, R. Co. vy. Pitts- 
burgh, ete., R. Co., 241 Pa. 608, 88 
A 793; Newman y. Shreve, 229 Pa. 
200, 78 A 79; Schmaltz v. York Mfg. 
Co., 204 Pa. 1, 17, 58 A 522, 93 AmSR 
782, 59 LRA 907; Conover v. Wright, 
9 Pa. Dist. 688; New Castle Circle 
Boundary Case, 6 Pa. Dist. 184; Beth- 
lehem City Water Co. v. Bethlehem 
Borough, 42 Pa. Co. 204; Virginia 
Bank v. Adams, 1 Pars. Eq. Cas. 
534; Byers v. Byers, 34 PittsbLJ 69. 

Va.—Davis v. Morris, 76 Va. 21. 

Eng.—Kildare y. Eustace, 1 Vern. 
Ch. 419, 423, 428, 487, 23 Reprint 559, 
Hol, 565,7 57195 

“So long as an individual is a citi- 
zen of the state he is subject to the 
process and decrees of its courts 
of equity, regardless of the locus 
of the subject-matter indirectly af- 
fected by the litigation.” Schmaltz 
v. York Mfg. Co., supra. 

“Where the subject matter is situ- 
ated within another State or coun- 
try, but the parties are within the 
jurisdiction of the court, any suit 
may be maintained and remedy 
granted which directly affects and 
operates upon the person of the de- 
fendant and not upon the subject 
matter, although the subject matter 
is referred to in the decree, and the 
defendant is ordered to do or re- 
frain from -certain acts toward it, 
and it is thus ultimately, but in- 
directly, affected by the _ relief 
granted.” Eaton y. McCall, 86 Me. 
346, 347, 29 A 1108, 11 AmSR 561. 

“Where property in controversy is 
within the limits of the State, and 
the claimant resides abroad, the 
Chancery Court has undeniable juris- 
diction over the case. ... So where 
the party defendant is within the 
State, and the land, or other prop- 
erty in contest, is beyond its limits, 
although the proceeding is in rem, 
we apprehend there is no want of 
jurisdiction in the Chancellor. To 
enforce a decree in a case of this 
kind, the proceedings may be in per- 
sonam, as well as by injunction, to 
recover the possession of the thing 
disputed.” Carroll v. Lee, 3 Gill 
& J. (Md.) 504, 509, 22 AmD 350. 

[a] Fraud.—The fact that the 
subject matter of a suit is situated 
in a foreign country will not deprive 
a court of equity of the United 
States of jurisdiction to grant relief 
against fraud with reference to such 
subject matter by defendants, who 
are within the court’s jurisdiction. 
Vacuum Oil Co. v. New York Hagle 
Oil Co., 154 Fed. 867 [aff 162 Fed. 
671, 89 CCA 463 (certiorari den 214 
UJ. S. 515, 29 SCt 696, 53 L. ed. 1063) ]. 

Jurisdiction as affected by terri- 
torial limits generally see Courts 
§$§ 119-133. 

Jurisdiction of foreign executors 
see Executors and Administrators 
18 Cye 1245]. 

' 62. iiainch vy. Eastern R. Co., 40 
N. H. 548° 77 AmD 732. See also 
Specific Performance fee se ycr 721. 
But see Virginia Bank vy. Adams, 1 


EQUITY 


situation of the 


A court of 
court of law to 


Pars. Eq. Cas. (Pa.) 534 (where it 
was held that there was no juris- 
diction to compel officers of a for- 
eign corporation to perform their 
duty, or stockholders thereof resi- 
dent in Pennsylvania to pay their 
subscriptions). 

63. Cole v. Cunningham, 133 U. S. 
107, 10 SCt 269, 33 L. ed. 538; Smith 
Ver Davis,.190 Calu 2omeec tae iO nmeao. 
AmSR 92; Gordon y. Munn, 81 Kan. 
537, 106 PP *-286,- 25 “LRANS© 93 
Cole v. Young, 24 Kan. 435. See also 
Injunctions [22 Cyc 813]. 

64. Phelps v. McDonald, 99 U. S. 
298, 25 L. ed. 473; Newman  v. 
Shreve, 229 Pa. 200, 78 A 79. 


sons before it.7* 


65. Wicks v. Caruthers, 13 Lea 
(Tenn.) 353. 

66. Dunn y. McMillen, 1 Bibb 
(Ky.) 409. 

67.. Enos v. Hunter, 9 IH. 211. 


Ne Exeat generally see Ne Exeat 
[29 Cyz 382]. 

68. Territorial limits of jurisdic- 
tion over contracts relating to land 
see Courts §§ 122-127. 

69. U. S.—Tardy v. Morgan, 23 F. 
Cas. No. 13,752, 83 McLean 358. 

Ark.—Fegan y. Anderson, 128 Ark. 
353, 194 SW 234. 

D. C.—Irrigation Land, etc., Co. vy. 
Hitchcock, 28 App. 587; Columbia 
Nat. Sand Dredging Co. v. Morton, 28 
App. 288, 7 LRANS 114, 8 AnnCas 
bald 

Jll.—Bevans v. Murray, 251 Ill. 608, 
96 NI 546; Harris v. Puliman, 84 
Ill. 20, 25 AmR 416; Cooley v. Scar- 
lett, 38 Ill. 316, 87 AmD 298; Brandes 
v. Dressel, 181 Ill. A. 300. 

Kan.—Caldwell v. Newton, 99 Kan. 
S46" (63! PwLe3: 

Ky.—Dunn y. McMillan, 1 Bibb 409. 

Me.—Larkin v. Chartered Co., 111 


Me. 556, 90 A 427; Waton v. Mc- 
Call, 86 Me. 346, 29 A 1103, 41 AmSR 
561 


Md.—white v. White, 7 Gill & J. 
208. 
Nebr.—Fall v. Fall, 75 Nebr. 104, 
106 NW 412, 113 NW 175, 121 AmSR 
767. 


N. M.—Stamm vy. Southwestern 


Presb. Sanatorium, 22 N. M. 162, 
159 P 857: ; 
N. Y.—Chase v. Knickerbocker 


Phosphate Co., 32 App. Div. 400, 53 
NYS 220. 

N. C.—Proctor v. Ferebee, 36 N. C. 
143, 36 AmD 34. 

Oh.—Burnley vy. Stevenson, 24 Oh. 
St. 474, 15 AmR 621; Penn v, Hay- 
ward, 14 Oh. St.- 302; Daniels v. 
Stevens, 19 Oh. 222. 

Okl.—Sharp v. Sharp, 166 P_175. 

Pa.—Morris v. Remington, 1 Pars. 
Eq. Cas. 387. 

Tenn, — Anderson-Tully (@foy, Vv. 
Thompson, 132 Tenn. 80, 177 SW _66. 

Va.—Roller v. Murray, 107 Va. 527, 
59 SI 421; Vaught v. Meador, 99 Va. 
569, 39 SE 225, 86 AmSR 908; Hotch- 
kiss v. Middlekauf, 96 Va. 649, 32 
SH 36, 43 LRA 806; Gibson v. Bur- 
gess, 82 Va. 650; Poindexter v. Bur- 
well, 82 Va. 507. 

Eng.—Kildare v, Eustace, 1 Vern. 
Ch. 405, 423, 487, 28 Roenrint 544, 
561, 571. 


[31-0. Je]. 151 


render a decree directly affecting the title of lands 
in another jurisdiction,®® nor can such result be ac- 
complished by directing a conveyance to be made by 
a commissioner.”? 
complish justice between the parties, to act directly 
upon the property itself, it is indispensable that 
the real estate to be affected shall be within the 
territorial jurisdiction of the court.” 
of equity having jurisdiction over the parties may 
administer full relief without regard to the na- 
ture or situation of the property involved,’? and 
may compel the conveyance of property which lies 
beyond its jurisdiction, provided it can enforce its 
decree by the exercise of its powers over the per- 


Where it is necessary, to ac- 


But courts 


This principle has been applied to 


a large class of cases, including actions for the spe- 


Ont.—Gunn vy. Harper, 30 Ont. 650. 
Bone v. Jones, 8 Sask. L. 
_ Divorce decree disposing of land 
in another state see Divorce § 833. 

70. Fall Vv. Wastin), 215) sUa Shei, 
30 SCt 3, 54 L. ed. 65, 23 LRANS 
924, 17 AnnCas 853; Boyce v. Grundy, 
95 Pete (Ue CS yee iba One edie dete 
Watts v. Waddle, 6 Pet. (U. S.) 389, 
8 L. ed, 437; King vy. Tuscumbia, etce., 
R. Co., 14 F. Cas: No. 7,808;- Watts 
Vv. “Waddle, 29)" BY. Cas.) INO wait. 295 ek 
McLean 200; Craddock v. Jordan, 11 
Ky. Op. 146; Burnley v. Stevenson, 
24 Oh. St. 474, 15 AmR 621; Sharp 
v. Sharp, (Okl.) 166 P 175. 

71. Bevans v. Murray, 251 Ill. 603, 
96 NE 546. E 

72. U. S.—Carpenter y. Strange, 
LATS WIS. Sil S Ct 9601s 0. eas 
640; Massie v.. Watts, 6 Cranch 148, 
3 L. ed. 181; Byrne v. Jones, 159 Fed. 
321, 90 CCA 101 [rey 149 Fed. 457]; 
Wilhite v. Skelton, 149 Fed. 67, 78 
CCA 635 [rev (Ind. T.) 82 SW 932]. 

Cal.—Smith v. Davis, 90 Cal. 25, 27 
P 26, 25 AmSR, 92: 

._ D. C.—Columbia Nat. Sand Dredg- 
ing Co. v. Morton, 28 App. 288, 7 
LRANS 114, 8 AnnCas 511. 

Ill.—Harris v. Pullman, 84 Ill. 20, 
25 AmR 416. 

La.—Kinder v. Scharff, 125 La, 594, 
51S 654. 

Minn.—State vy. Pine County Dist. 
Ct., 94 Minn. 370, 102 NW 869, 3 
AnnCas 725. 

N. Y.—Lucia Min. Co. v. Evans, 
146 App. Div. 416, 131 NYS 280; 
Chase v. Knickerbocker Phosphate 
Co., 32 App. Div. 400, 53 NYS 220. 

Pa.—Morris v. Remington, 1 Pars. 
Eq. Cas. 387. 

Ss. D.—Bowler v. Pinestone First 
Nat. Bank, 21 S. D. 449, 1183 NW 
618, 1830 AmSR 725. 

Va.—Vaught vy. Meador, 99 Va. 569, 
39 SEH 225, 86 AmSR 908; Hotchkiss 
v. Middlekauf, 96 Va. 649, 32 SH 
36, 43 LRA 806. 

73. U. S.—Muller vy. Dows, 94 U.S. 
444, 24 L. ed. 207; Corbett v. Mutt, 
10 Wall. 464, 19 L. ed. 976; Watkins 
v. Holman, 16 Pet. 25, 10 L. ed. 873; 
Caldwell v. Carrington, 9 Pet. 86, 9 
L. ed. 60; Massie v. Watts, 6 Cranch 


148, 3 L, ed. 181; Byrne v. Jones, 
159 Fed. 321, 90 CCA 101 [rev 149 
Fed. 457]; Tardy v. Morgan, 23 FE. 


Cas. No. 13,752, 3 McLean 358. 
Ariz.—Butterfield vy. Nogales Cop- 
per Co., 9 ‘Ariz, 212, 80:P 345. 
Ark.—Nakdimen vy, Brazil, 131 Ark. 
144, 198 SW 524; Fegan v. Anderson, 
128 Ark. 353, 194 SW 234. 
Cal.—Title Ins.,. .etc.,. Co., v. Cal. 
Dey, Co. WitsCal. srs, 152° Prb42 


ieee C.—Moore v. Jaeger, 9 D. CG 
465. 

Ga.—Port Royal R. Co. vy. Ham- 
mond, 58 Ga, 523. 

Ill.—Bevans v. Murray, 251 IIil. 


603, 96 NE 546; Baker v. Rockabrand, 
TLS" THe 365,".8 "NE 456." Johnsen vy. 
Gibson, 116 Ill. 294, 6 NE 205; Enos 
Vo sHumctene So tll 2d 
Iowa.—MacGregor y. MacGregor, 9 
Iowa 65. 
Kan,—Caldwell vy. Newton, 99 Kan, 
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cific performance of contracts;"* the enforcement of 
trusts;7> the foreclosure of mortgages;’® the ecan- 
cellation of instruments ;‘? the discharge or removal 
of a cloud on title;*® the redemption of a lease;"° 
and to charge a legacy on land.*® If a title or power 
affecting lands in another state was obtained by 
duress or fraud, a personal decree may be had, upon 
proper averments, vacating such title or power;** 
or if such lands have been converted into money, 
or money has been realized from them, by one act- 
ing under a fraudulent title or power, he can be 
compelled to account, either in law or equity, as the 
nature of the accounts or the character of the re- 
Courts have compelled judg- 
ment debtors to turn over lands in another state 
for the benefit of their creditors.®% 
control has also been exercised by injunctions re- 
straining parties before the court from interfering 
with the possession of land outside the jurisdic- 
tion,** from conveying the same,** or from prosecut- 


lef may require.®? 


846, 1638 P 163; Gordon y. Munn, 81 
Kan. 537, 541, 106. P 286, 25 LRANS 
917 [cit Cyc]; Manley vy. Carter, 7 
Kean AG s8G;, bac 9 Lb, 

Me.—Eaton y. McCall, 86 Me. 346, 
29 A 1103, 11 AmSR 561. 

Mass.—Brown v. Desmond, 100 
Mass. 267; Davis v, Parker, 14 Allen 
94 [aff 12° Wall, .457,.21. LL. ed. 287]; 
Pingree y. Coffin, 12 Gray 288. 

Mich.—Noble v. Grandin, 125 Mich. 
383, 84 NW 465. 

Campbell, 35 


Minn.—Towne _v. 
Minn. 231, 28 NW 254. 

Mo.—Olney vy. Eaton, 66 Mo. 563. 

Nebr.—Fall v. Fall, 75 Nebr. 104, 
113 NW 175, 106 NW 412, 121 AmSR 
Te latte oho. Ue Sal, 2s0) SClion pty lsc 
ed. 65, 23 LRANS 924, 17 AnnCas 
S5eue 

N, J.—Lindley v. O’Reilly, 50 N. J. 
Ti 606.0 to AU 8 19h te AIMS 802, a 
LRA 79; Wood y. Warner, 15 N. J. 
Eq. 81. 

N. Y.—Gardner v. Ogden, 22 N. Y. 
327, 78 AmD 192; Newton v. Brow- 
son, 13 N. Y. 587, 67 AmD 89; Bailey 
v. Ryder, 10 N. Y. 863; Pruyn v. Mc- 
Creary, 105 App. Div. 302, 93 NYS 
995; Mead v. Brockner, 82 App. Div. 
480, 81 NYS 594; Chase v. Knicker- 
bocker Phosphate Co., 32 App. Div. 
400, 53 NYS 220; Sutphen y. Fowler, 
9 Paige 280; Ward vy. Arredondo, 
Hopk. 213, 14 AmD 543; Shattuck v. 
Cassidy, .3 HEdw..152; De Klyn ev. 
Watkins, 3 Sandf. Ch. 185. 

Oh.—Burnley v. Stevenson, 24 Oh. 
St. 474, 15 AmR 621. 

Okl.—Sharp v. Sharp, 166 P 175. 

Pa.—Schmaltz v. York Mfg. Co., 
204 Pa. 1, 58 °-A 522, 93 AmSR 782, 
59 LRA 907; Vaughan v. Barclay, 6 
Whart, 392. 

Tenn.—Wicks v. Caruthers, 13 Lea 
3538; Kirklin v. Atlas Savy.,- ete., 
Assoc., (Ch. A.) 60 SW 149. 

Va.—Vaught v. Meador, 99 Va. 569, 
575, 39 SE 225, 86 AmSR 908; Hotch- 
kiss v. Middlekauf, 96 Va. 649, 32 SH 
36, 43 LRA 806; Poindexter v. Bur- 
well, 82 Va. 507. 

Sask.—Tucker y. Jones, 8 Sask. L. 
387. 

“Tt is... no violation of the sov- 
ereignty of one State for a court of 
equity of another State to compel a 
party before it to do an act which, if 
done voluntarily anywhere, would 
not be such violation.” Vaught v. 
Meador, supra. 

[a] The leading case upon_ this 
doctrine in England is Penn y. Balti- 
more, 1 Ves. 444, 27 Reprint 1132, 
in which the chancellor of England 
decreed a specific performance of a 
eontract respecting lands lying in 
North America. See infra note 74. 

[b] A compromise of litigation 
concerning such lands may be con- 
firmed. Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208. 


EQUITY 


property.®7 


vest a title.®® 
Such indirect 


[ec] Decree ordering conveyance, 
although unexecuted, operates even 
extraterritorially, as in adjudication 
of the equitable rights of the par- 
ties in the land. Burnley v. Steven- 
son, 24 Oh. St. 474, 15 AmR 621. 

[d] Effect of decree to convey 
land.—A decree and order to convey 
lands in another state can act only 
on the person, and cannot affect the 
title, and it imposes a mere obliga- 
tion enforceable by the usual 
weapons of a court of chancery. 
Fall v. Fall, 75 Nebr. 104, 113 NW 
175, 121 AmSR 767. 

74. U. S.—Vacuum Oil Co. v. New 
York Eagle Oil Co., 154 Fed. 867 [aff 
162 Fed. 671, 89 CCA 463]. 

Cal.—Smith v. Davis, 90 Cal. 25, 
27..P. 26,. 25. AmSR. 92. 

Ga.—Port Royal R. Co. vy. Ham- 
mond, 58 Ga. 523. 

Ill.—Poole vy. Koons, 252 Ill. 49, 
96 NE 556. See Brandes y. Dressel, 
181 Ill. A. 300. 

N. J.—Lindley v. O’Reilley, 50 N. J. 
L. 636, 15 A 379, 7 AmSR 802, 1 LRA 
79; Bullock v. Bullock, 52 N. J. Eq. 
561, 30 A 676, 27 LRA 213, 46 AmSR 
528; Potter v. Hollister, 45 N. -J. 
Eq. 508, 18 A 204 [aff 46 N. J. Eq. 
609 mem, 22 A 56 mem]; Wood v. 
Warner, 15 N. J. Eq. 81. 

N. Y.—Gardner v. Ogden, 22 N. Y. 
327, 78 AmD 192; Shattuck v, Cas- 
sidy, 3 Edw. 152. 

Oh.—Burnley v. Stevenson, 24 Oh. 
St. 474, 15 AmR 621. 

Eng.—Penn vy. Baltimore, 1 Ves. 
444, 27 Reprint 1132. 

See also Courts § 125; Specific Per- 
formance [386 Cye 1772]. 

75. Massie v. Watts, 6 Cranch 
GU. S.)o L483... eds si Smithew 
Davis, 90 Cal. 25,°27 P 26; 25 AmSR 
92; Kildare v. Eustace, 1 Vern. Ch. 
405, 428, 487, 23 Reprint 546, 561, 
571. See also Courts §§ 129, 130; 
Trusts [39 Cye 587]. 

[a] Foreign estates.—The juris- 
diction of chancery has been exer- 
eised in the administration of for- 
eign estates. Ewing v. Ewing, 9 
App. Cas. 34; Stirling-Maxwell v. 
Cartwright, 11 Ch. D. 522. See also 
Courts §§ 1381, 132; Executors and 
Administrators [18'Cye 1220-1248]. 

76. Riverdale Mills v. Alabama, 
ete.,. Mfg. Co., 198 U.S. 188, -25 SCt 
629, 49 L. ed. 1008; House v. Lock- 
wood, 40 Hun (N. Y.) 532: Toller v. 
Carteret, 2 Vern. Ch. 494, 28 Re- 
print 916. See also Courts § 127; 
Mortgages [27 Cyc 1519]; Railroads 
[83 Cye 569]. ‘ 

77. Ala.—Lamkin vy. Lovell, 176 
Ala. 334, 58 S 258. 

Ase C.—Moore y. Jaeger, 9 D. C. 

N. Y.—Williams vy. Ayrault,- 31 
Barb. 364; D’Ivernois vy. Leavitt, 23 


Barb. 68; De Klyn vy. Watkins, 3° 


[§ 132 


ing ejectment therefor.** The principle upon which 
this jurisdiction rests is that chancery, acting m 
personam and not in rem, holds the conscience of 
the parties bound without regard to the situs of the 
The tendency of the modern cases has 
been said to be in the direction of limiting the oc- 
casions and circumstances in which courts will as- 
sume such jurisdiction.®® Relief will not be granted 
unless that sought is of such a nature as the court 
is capable of administering in the particular case.*® 
The decree imposes a mere personal obligation, en- 
forceable by injunction or like process against the 
person, and cannot operate ex proprio vigore upon 
lands in another jurisdiction, to create, transfer, or 
Where the injury charged is an in- 
jury to property within the jurisdiction of the court, 
and the party charged with the commission of the 
injury is also within the jurisdiction of the court, 
equity has jurisdiction notwithstanding defendant 
may find it necessary in complying with the decree 


Sandf. Ch. 185. 
{Bente toner v. Roper, 3 Tenn. Ch. 


Va.—Guerrant v. Fowler, 1 Hen. 
& M. (11 Va.) 5. 

Eng.—Arglasse v. Muschamp, 1 
Vern. Ch. 75, 23 Reprint 322; Crans- 
town v. Johnston, 3 Ves. Jr. 170, 30 
Reprint 952. 

See also Courts § 123. 

78. Vaught v. Meador, 99 Va..569, 
39 SE 225, 86 AmSR 908. 

79. Chase vy. Knickerbocker Phos- 
phate Co., 32 App. Div. 400, 53 
NYS 220. 

80. Iewis v. Darling, 16 How. (U. 
S.) Ms 14 L. ed. 819. See also Courts 


81. Vaught v. Meador, 99 Va.’ 569, 
39 SE 225, 86 AmSR 908. 

82. Vaught v. Meador, 99 Va. 569, 
39 SE 225, 86 AmSR 908. 

83. Bailey v. Ryder, 10 N. Y. 363; 
Mitchell v. Bunch, 2 Paige, (N. Y.) 
606, 22 AmD. 669. 

84. Port Royal R. Co. v. Ham=- 
mond, 58 Ga. 523; Schmaltz v. York 
Mfg... Co.; 1204. Pas to 53 jAc 522,298 
AmSR 782, 59 LRA 907; Jennings v. 
Beale, 158 Pa. 283, 27 A 948; Ander- 
son-Tully Co. vy. Thompson, 132 Tenn. 
80, 177 SW 66; Kirklin v. Atlas Sav., 
a Assoc., (Tenn. Ch. A.) 60 SW 

[a] An action to prevent the sec- 
retary of war from causing threat- 
ened criminal proceedings to be 
brought against riparian owner for 
occupation of land outside the pre- 
seribed harbor limits will lie in a 
court of equity in the District of 
Columbia, although the land is in a 
navigable river in Pennsylvania. 
Philadelphia Co. v. Stimson, 223 U. 
S. 605, 32 SCt 340, 56 L. ed. 570 [aff 
383° App. (CD. -C.). 3381. 

85. Briggs v. French, 4 F. Cas. 
No. 1,870, 1 Sumn. 504. 

86.. Baker yv. Rockabrand, 118 Ill. 
365, 8 NE 456. 

87. Harris v. Pullman, 84 Ill. 20, 
25 AmR 416; Fall v. Fall, 75 Nebr. 
104, 106 NW 412, 118 NW 175, 121 
AmSR-767 [aff 215 U. S. 1, 30 SCt 
8, 54 L.ced. 65, 238. LRANS. 924, 17 
AnnCas 853]; Lindley v. O’Reilly, 50 
Noid; Liev 686,158 A) 8957 eo Ams Re 80s; 
1 LRA 79. 

88. Gunn vy. Harper, 30 Ont. 650. 

89. Harris v, Pullman, 84 Ill. 20, 
25 AmR 416; Lindley v. O’Reilly, 50 
Nid. aby 636,) 154 A<3795 We AmsiR 802, 
1 LRA 79; Morris v. Remington, 1 
Pars. Eq. Cas. (Pa.) 387; Burns v. 
Davidson, 21 Ont. 547, 

90. U. S.—Fall v. Bastin, 215 U. 
S. 1, 30 SCt 3, 54 L. ed. 65, 23 LRANS 
924, 17 AnnCas 853; Dull v. Black- 
man, 169 U. S. 248, 18 SCt. 333, 42 
L, ed. 733; Carpenter v. Strange, 141 
U. 8. 87, 11 SCt 960,35 L. ed. 640; 
Corbett v. Nutt, 10 Wall. 464, 19 L. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i. il 


§§ 132-134] ° 


iF 


of the court to perform acts beyond the jurisdiction 
By virtue of its control over land 
within its boundaries a state may by statute au- 
thorize its courts after constructive service to ad- 
judicate directly the title to such lands, although 
defendant is a nonresident and absent from the 
state.°? But, in the absence of appropriate legisla- 
tion, the court has no power to do this.% 

[§ 133] 4. Suits Aiding or Attacking Other 
Proceedings. Where suit is brought to directly af- 
fect other proceedings, either to aid or attack them, 
it may be brought where such other proceedings 
were taken, although ordinarily no independent ju- 


of the court. 


risdiction could there originate.%4 


review must be brought where the original bill was 
filed.°° So also a bill of revivor,® or a bill to carry 
A bill in aid of,®8 or to 
restrain,®® an action at law may be brought where 
_ such action is pending. Where a court of chancery 
has first obtained possession of the controversy it 
may restrain proceedings at law in another jurisdic- 
tion.t Where one party commences proceedings in 


out and enforce a decree.?? 


ed. 976; Watkins y. Holman, 16 Pet. 


25, 10 L. ed. 873. 

Hawaii.—Borges y. Encamacao, 20 
Hawaii 638. 

Nebr.—Fall v. Fall, 75 Nebr. 104, 
106 NW 412, 113 NW 175, 121 AmSR 
Mowatt, 215 0We (Ss 1:''30" SCt 3) 54 au. 
red. 65, 23 LRANS 924, 17 AnnCas 


853], 
N. J.—lLindley v. O’Reilly, 50 N. 
J. L. 636, 15 A 579, 7 AmSR 802, 1 


LRA 79. , 

Va.—Hotchkiss v. Middlekauf, 96 
Wa. 649, 32 SH 36, 43 LRA 806; 
Aldridge vy. Giles, 3 Hen. & M. (13 
Va.) 136. 


Can.—Henderson y. Hamilton Bank, 
ao Can, 1S: C716: 

The court “has no inherent power, 
by the mere force of its decree, to 


annul a deed, or to establish a title.” | 


Mart -y. Sansom, 210-U. S.2151, 155, 
3 SCt 586, 28 L. ed. 101 [quot Car- 
penter v. Strange, 141 U. S. 87, 106, 
11) SCt 960,35 TL. ed. 6401. 

91. Salton Sea Cases, 172 Fed. 792, 
97 CCA 214 [certiorari den 215 U. S. 
603, 80 SCt 405, 54 L. ed. 345]. 

[a] Flooding caused by works out- 
side jurisdiction of court.—(1) A 
eourt of equity having jurisdiction 
of the parties may enjoin a continu- 
ing injury to real property within 
its jurisdiction by flooding caused by 
the improper construction of works 
maintained by defendant for divert- 
ing the water of a river into a canal, 
although’ such works are across the 
boundary within the republic of Mex- 
ico. The Salton Sea Cases, 172 Fed. 
792, 97 CCA 214 [certiorari den 215 
DU. S. 603, 30 SCt 405, 54 L. ed. 345]. 
(2) In Illinois a court of chancery 
has jurisdiction under the Chancery 
Act § 8, of a controversy over the 
rights to cast water onto lands with- 
in the county, notwithstanding that 
the property from which it is con- 
ducted lies in an adjoining county. 
Saratoga v. Jacobson, 193 Ill. A. 110. 

92. Arndt v. Griggs, 134 U. S. 
BiGuTOrSCt bbl, oo Led. 9185) Parker, 
v. Overman, 18 How. (U. S.) 137, 15 
L. ed. 318; Boswell v. Otis, 9 How. 
MW.0 S.)) 336,013 Ju. ‘ed... 164 “Ormsby. 
v. Ottman, 85 Fed. 492, 29 CCA 295; 
Moore y. Altom, 192 Ala. 261, 68 S 
326; Myakka Co. v. Edwards, 68 Fla. 
372,67 S 217, AnnCas1917B 201; Bow- 
den y. Schatzell, 8 S. C. Eq. 360, 23 


_AmD 170. 


93. Sackwitz v. Goodwin, 21 Ha- 


waii 84; Borges v. Encamacao, 20 
Hawaii 638. 

94, In re Axtell, 95 Mich. 244, 54 
NW 889. 


Jurisdiction of federal courts see 
Federal Courts. 

95. Whittle v. Tarver, 75 Ga. 818; 
Ferris v. Child, 1 D. Chipm. (Vt.) 
836. See also infra § 889. 


EQUITY 
voke the equity 


diction—1. 


Thus a bill of 


such a contract, 
fraud, accident, 


96. Ferris v. Child, i D, Chipm. 
(Vt.) 336. See also Abatement and 
Revival § 512. 

97. In re Axtell, 95 Mich. 244, 54 
NW 889; Ferris v. Child, 1 D. Chipm. 
(Vt.) 336. See also infra § 867. 

98. Kendrick v. Whitfield 20 Ga. 
379. ; 

99. Freeman vy. Howe, 24 How. (U. 
S.) 450, 16 L. ed. 749. 

1.. Home Ins. Co. 24 
N. J. Eg. 238. 

2. Markham’ vy. Huff, 72 Ga. 874; 
Bouldin vy. Reynolds, 50 Md. 171. 


v- Howell, 


3. See supra § 14; infra § 188. 
4. See infra notes 5-11; and infra 
§§ 135-144. 


& De Vita v.. Lioprete, 75, N. J: 

Eq. 418, 72 A. 1007 [aff 77 N. J. Ha. 
533, %% A 536, AnnCasl1912A ~ 362]. 
And see supra § 122 note 60. 
- 6& Rees vy. Watertown, 19 Wall. 
GOS)” 107,” 22. a. eds T2s) Gewiny v 
Shields, 167, Ala. 593, 52 S887. See 
also supra § 1 text and note 4. 

[a] Annoyance.—Equity does not 
undertake to relieve from all the an- 
noyances caused by those who are in- 
considerate of the feelings and busi- 
ness interests of others. Marlin 
Firearms Co. v. Shields, 171 .N. Y. 
384, 64 NE 163, 59 LRA 310, 

[b] Equity should not discour- 
age the recognition of merely moral 
obligations by treating a voluntary 
recognition of them as the recogni- 
tion of a right which could be en- 
forced by judicial proceedings. Hc- 
ecard v. Brush, 48 Mich. 3, 11 NW 


756. 
Hunt v. Hunt, 171 N. Y. 396, 


7. 
64 NE 159, 59 LRA 306. 

8. U. S.—Rees v. Watertown, 19 
Wall. 107, 22 L. ed. 72; Adams v. 
Murphy, 165 Fed. 304, 91 CCA 272, 

Mass.—National Granite Bank v. 
Tyndale, 176 Mass. 547, 57 NE 1022, 
51 LRA 447. 

Mich.—McCurdy Vv. Shiawassee 
County, 154 Mich. 550, 559, 118 NW 


625. 
Nerve =—EnUmter Vag EDuiaG sak be Nanlld 
396, 64 NE 159, 59 LRA 306 [aff 


55 App. Div. 430, 66 NYS 957]; Akin 
v. Kellogg, 119 N. Y. 441, 23 NE 1046. 
Porto Rico.—Finlay v. Fabian, 24 
Porto Rico 140. : 
Utah.—Hoffman y. Tooele City, 42 
Utah 353, 130 P 61, 45 LRANS 992. 
“The case must be one where the 
general law, independent of express 
contract, imposes an obligation to do 
justice. Nor will equitable reasons 
control against any well-settled rule 
of law, or against public policy.” Mc- 
Curdy y. Shiawassee County, supra. 
“A court of equity cannot, by avow- 
ing that there is a right but no rem- 
edy known to the law, create a rem- 
edy in violation of law, or even with- 
out the authority of law.’ Rees v. 
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the courts of a particular county, the other may in- 


powers of such court with regard 


to the same subject matter.® 

[§ 134] I. Restrictions upon Exercise of Juris- 
In General. Notwithstanding the gen- 
eral object of equity to afford a remedy wherever 
a right exists and the law is inadequate to its pro- 
tection,® jurisdiction is in some eases denied or de- 
clined, although plaintiff establishes a right and al- 
though the law is inadequate for its protection.‘ 
Equity jurisdiction does not extend to the infliction 
of punishment,® nor to the enforcement of merely 
moral duties unconnected with legal obligations.® 
Equity has no jurisdiction to repeal a statute,’ nor 
to relieve against the operation and effect of posi- 
tive rules of law. 
mon law and the statutes.® 
not, any more than courts of law, ignore or violate 
contract rights fairly and properly acquired, and 
therefore cannot relieve against the obligations of 


It does not rise above the com- 
Courts of equity can- 


in the absence of any element of 
or mistake.t° Neither has equity 


Watertown, 19 Wall. (U. S.) 107, 122, 
22 L. ed. 72. 

“When the law out of considera- 
tions of public policy denies a rem- 
edy, equity cannot grant one. The 
defect of*remedy which will support 
a resort to equity must lie in the 
legal remedy and not in the legal 
policy. An action for damages would 
afford a complete redress of com- 
plainant’s grievance; but the courts 
are forbidden to grant the remedy 
because of the disastrous conse- 
quences that would result if the tribe 
were exposed to civil suit. Itjis 
the right, and not the remedy, that 
is deficient. To say that, when 
the law denies its remedies out of 
considerations of sound public policy, 
a party may have his claim enforced 
in equity, would be a scandal to our 
jurisprudence, and render equity less 
just than the law.” Adams v. Mur- 
phy, 165. -Fed.: 304, 309; 91) CCA» 272; 

“A party cannot be relieved in 
equity, we think, by reason of an 
estoppel any more than at law, from 
the effect of a positive rule of law. 
It is the rule of law that controls 
the conduct of parties, not the con- 
duct of parties the rule of law. To 
hold otherwise would be to permit 
parties to set aside at their pleasure, 
with the aid of a court of equity, 
the rule of the common law which 
has been declared and recognized by 
the Legislature and by this court 
that contracts between husband and 
wife are void.” National Granite 
Bank v. Tyndale, 176 Mass. 547, 550, 
57 NE 1022, 51 LRA 447, 

9. Akin v. Kellogg, 119 N. Y. 
441, 23 NE 1046. 

10. Hefferman y. Burns, 175 Mich. 
457, 141 NW 529; Pittsburgh, etc., 
Iron Co. v. Lake Superior Iron Co., 
118 Mich. 109, 76 NW 395; Butterfield 
Lumber Co. v. Guy, 92 Miss. 361, 46 
S. “78, 131 AmSR) 540, 15) LRANS 
1123; Roche v. Osborne, (N. J. Ch.) 
69 A 176; Wheeling, ete., R. Co. v. 
Triadelphia, 58 W. Va. 487, 52 SH 
499, 4 LRANS 321. See also Can- 
cellation of Instruments §10; Re- 
formation of. Instruments [34 Cyc 
904 et seq]. 

[a] Improvident contract.—(1) 
Equity cannot give relief at the suit 
of a party on the ground that he has 


made an improvident contract. Birke 
v. Abbott, 103 Ind, 1, 1 NE 485, 53 
AmR 474; Butterfield Lumber Co. v. 


Guy, 92 Miss. 361, 46 S 78, 131 AmSR 
540, 15 LRANS 11238; Standard Lum- 
ber Co. v. Deer Park Lumber Co., 
104 Wash. 84, 175.P 578, 176.P 332. 
(2) A person who, with his eyes 
open, purchases property for a sum 
greatly exceeding its value, cannot 
obtain relief in equity on that ac- 
count. Marshall y. Billingsly, 7 Ind. 
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any power to make contracts for the parties which 
they have not made for themselves; it must either 
enforce a contract as made, or refuse to enforce it, 
leaving the parties to their remedy at law." 

2. Restriction to Matters of Property 
As a general rule, 
courts of chancery concern themselves only with 
matters of property 12 and the maintenance of civil 
This rule is often given as a reason for 
refusing to adjudicate titles to office, or to protect 
The protection afforded to 
trade-marks is put upon the ground that it is a 
property right of the owner which is protected, and 
unfair competition cases go upon the same ground.!® 
There are, on the other hand, certain cases which 
it is difficult to account for on the theory that prop- 
erty rights alone are protected, even under the most 


[§ 135] 
and Civil Rights—a. In General. 


rights.18 


- purely political rights.14 


250. (3) ‘There is no law restricting 
the right of all persons to make con- 
tracts to suit themselves, when the 
contract violates no law. The safety 
of commercial transactions depends 
upon this. Should courts undertake, 
because of improvidence, to set aside 
contract which are lawful, they 
would invade personal rights and 
disturb and destroy the safety of 
business’ transactions.” Butterfield 
Lumber Co. v. Guy, 92 Miss. 361, 376, 
46 S 78, 181 AmSR 540, 15 LRANS 


1123. (4) Generally see Contracts 
§ 239. 
11. Schee v. Phelps, (Jowa) 169 


NW 455; Stewart v. Pierce, 116 Iowa 
733, 89 NW 234. See also Contracts 
§ 485; Reformation of Instruments 
[34 Cye 905]; Specific Performance 
[36 Cye 789]. 

12. U. S.—In re Sawyer, 124 U. S. 
200, 8 SCt 482, 31 L. ed. 402; Boni- 
faci v. Thompson, 252 Fed. 878; An- 
gelus v. Sullivan, 246 Fed. 54, 158 
CCA 280; Taylor v. Kercheval, 82 
Fed. 497; Green v. Mills, 69 Fed. 852, 
16 CCA 516, 30 LRA 90 [app dism 
sea: S. 651, 16 SCt 132, 40 L. ed. 
293]. 

Conn.—Mead v. Stirling, 62 Conn. 
586, 27 A 591, 23 LRA 227. 

Li—Peo. vy. Prouty,!) 262° Ll 278, 
104 NE 387, 51 LRANS 1140, AnnCas 
1915B 155; Marshall v. Illinois State 
Reformatory, 201 Ill. 9, 66 NE 314 
[aff 103 Ill. A. 65]; Fletcher v. Tut- 
tle, 151 Ill. 41, 37 NE 6838, 42 AmSR 


220, 25 LRA 143; Sheridan v. Col- 
vin, 78 Ill. 237; Michels v. McCarty, 
196 Ill. A. 493. 

Ky.—Weaver v. Toney, 107 Ky. 


eee 54 SW 7382, 21 Kyl 1157, 50 LRA 
05. 

Md.—Chappell v. Stewart, 82 Md. 
323, 38 A 542, 51 AmSR 476, 37 LRA 
783. 

Mo.—Beach v. Bryan, 155 Mo, A. 33, 
133 SW 685. 

N. J.—St. Columba’s 
North Jersey St. R. Co., 
692; Vanderbilt v. Mitchell, 71 N. J. 
Hoe Goes Ae wOr Trey) on j.other 
grounds 72 N. J. Eq. 910, 67 A 97, 
72 N. J. Eq. 927, 67 A 103, 14 LRANS 
304]. 

* N, Y¥.—Murray v. Gast Lithographic, 


Church v. 
(Ch.) , 7054 


ete., Co: 8 Mise: 36,. 28 NYS (271; 
Cruger v. Douglas, 4 Edw. 433 [aff 5 
Barb. 225] ; 


Oh.—In re Grear, 9 OhS&CP 299. 

Or.—State v. Dunbar, 48 Or. 109, 
SD ae Gs 

Pa.—Hutchinson v. Goshorn, 256 
Pa. 69, 100 A 586; Heckman y. Heck- 
man, 55 Pa. 269. 

Tex.—State v. Patterson, 14 Tex. 
Civ. A, 465, 37 SW 478. 

Eng.—Day v. Brownrigg, 10 Ch. 
D. 294. 

“Injury to property, whether ac- 
tual or prospective, is the founda- 
tion upon which the jurisdiction of 
courts of equity rests.” Peo. v. Mc- 
Weeney. 259 Ill. 161, 172, 102 NE 233 
[quot Peo. v. Prouty, 262 Ill. 218, 


EQUITY 


104 NE 387, 51 LRANS 1140, AnnCas 
1913B 155]. 

“The office and jurisdiction of a 
court of equity, unless enlarged by 
express statute, are limited to the 
protection of rights of property.” In 
re Sawyer, 124 U. S. 200, 8 SCt 482, 


31 er: wea. (4020 quot) Bonitaci™ wv. 
Thompson, 252 Fed. 878, 879]. 

13. U. S—Taylor v. Kercheval, 82 
Fed. 497. 


Tll-——Peo, ‘v.. Prouty, 262 ill. 218, 
104 NE 387, 51 LRANS 1140, AnnCas 
1915B 155; Marshall v. Illinois State 
Reformatory, 201 Ill. 9, 66 NE 314. 

Mass.—Atty.-Gen. v. Tudor Ice Co., 
104 Mass. 239, 6 AmR 227. 

Tex.—State v. Patterson, 14 Tex. 
Civ., A. 465, 37 SW 478. 

W. Va.—State v. Ehrlick, 65 W. 
Va. 700, 64 SE 935, 23 LRANS 691. 

{a] The reason for the rule lies in 
the fact that equity affords no rem- 
edy where there is a full and ade- 
quate remedy at law, and the or- 
dinary process of the law courts is 
regarded as fully adequate for the 
redress of wrongs to the person, An- 
gelus v. Sullivan, 246 Fed, 64, 158 
CCA 280. 

§ Civil rights defined see Civil Rights 

1 


14. See infra § 137. 

15. See Trade-Marks, Trade-Names 
and Unfair Competition [38 Cyc 893]. 
16. See cases infra notes 17-26. 

[a] The doctrine has received lit- 
tle discussion from commentators. 
One writer first states it absolutely 
and without qualification, and later, 
with regard to jurisdiction over in- 
fants, says: “The necessity, therefore, 
for the existence of property as a 
prerequisite to the jurisdiction of the 
court, would seem to be more of a 
legal fiction than a reality; and the 
idea would now seem to be wholly 


Sverige Bispham Eq. (9th ed) 
"17. In re McGrath, [1892] 2 Ch. 


496; Swift v. Swift, 34 Beav. 266; 
Johnstone v. Beattie, 10 Cl. & F. 42, 
8 Reprint 657; Wellesley v. Beaufort, 
2 Russ. 1, 3 EngCh 1, 38 Reprint 


236. See also Note to Eyre v. Shafts- 
peer 2 White & T,. Lead. Cas. Ea. 
“18. Chapman vy. American Surety 


Co., 261 Ill. 594, 104 NE 247; Cowls 
v. Cowls, 8 Ill. 435, 44 AmD 708; 
McCord vy. Ochiltree, 8 Blackf. (Ind.) 
15; Maguire v. Maguire, 7 Dana (Ky.) 
181; Aymar vy. Roff, 3 Johns. Ch. (N. 
Y.) 49. And see generally Infants 
[22 Cye 519]. 

[a] Appointment of guardians,— 
(1) There is another power which 
courts of equity have concerning in- 
fants and their property, and that 
is the appointment of guardians. 
Thomas vy. Thomas, 250 Ill. 354, 95 
NE 345, 35 LRANS 1158, AnnCas 
1912B 344. (%) “The source of this 
jurisdiction is quite uncertain. 
Whether the power was originally a 
mere usurpation, or was legally del- 


[§§ 134-135 


liberal interpretation of the term.1¢ Thus the juris- 
diction of chancery over infants was supported as 
a delegation of the royal prerogative, regardless of 
property rights,1* and the same independence of 
property interest. in the protection of infants is 
recognized in American cases.'® So relief has been 
given against nuisances merely because they en- 
dangered personal safety or disturbed the comfort 
of plaintiff.1° In many cases courts have striven to 
uphold the equitable jurisdiction upon the ground 
of some property right, however slender and shad- 
owy, and the tendency of the courts is to afford 
more adequate protection to personal rights, and to 
that end to lay hold of slight cireumstances tend- 
ing to show a technical property right.?° 
right of a citizen to pursue any calling, business, 
or profession he may choose is held to be a property 


Thus the 


egated to the chancellor by the crown 
as parens patrie, or grew out of the 
practice of appointing guardians ad 
litem, the jurisdiction exists here 
by inheritance from the English 
courts of chancery and not because 
equitable rights or titles are in- 
volved.” Thomas v. Thomas, 250 Ill. 
354, 364, 95 NE 345, 35 LRANS 1158, 
AnnCas1912B 344, See generally 
Guardian and Ward [21 Cyc 23]. 

19. McKillopp v. Taylor, 25 N. J. 
Eq. 139; Davidson vy. Isham, 9 N. J. 
Eq. 186; Catlin vy. Valentine, 9 Paige 
(N.. Y.) 575, 38 AmD* 567; Dénnis tye 
Eckhardt, 3 Grant (Pa.) 390; Walter 
v. Selfe, 4 De G. & Sm. 315; Soltau 
vi De Held,” 2 Sim; Ni» Si. ra33q42 
Eng. Ch. 1338, 61 Reprint 291. See 
also State v. Patterson, 14 Tex. Civ. 
A. 465, 87 SW 478 (holding that 
either property or civil rights must 
be involved). Contra St. Helen’s 
Smelting (Co) "v. Tipping, dd yao es 
Cas. 642. And see generally Nui- 
sances [29 Cye 1219 et seq]. 

[a] Abatement of liquor nuisance. 
—In Iowa a statute authorizing any 
citizen to maintain a suit in equity 
to abate as a nuisance a place for 
the unlawful sale of. intoxicants was 
sustained as conferring upon the 
court nothing beyond the proper do- 
main of equity, the court saying: 
“The distinction sought to be made 
between nuisances where property 
rights are involved and where they 
are not, in very limited, narrow, and 
illdefined.’’ Littleton v. Fritz, 65 Iowa 
488, 493, 22 NW 641, 54 AmR 19. 

[b] Dispossess proceedings dur- 
ing illness of tenant.—In New York 
proceedings to dispossess a tenant 
were restrained because the tenant 
was ill and could not be removed 
without endangering her life. Weber 
v. Rogers, 41 Mise. 662, 85 NYS 232. 

20. Vanderbilt v. Mitchell, 72 N. 
J. Eq. 910,. 919; 67 A. 9%, 14 LRANS 
304 [rev 71 N. J. Eq. 632, 63 A 1107]; 
Randazzo y. Roppolo, 105 NYS 481. 

“What is property? One man has 
property in lands, another in goods, 
another in a business, another in 
skill, another in reputation; and 
whatever may have the effect of de- 
stroying property in any one of these 
things (even in a man’s good name), 
is, in my opinion, destroying prop- 
erty of a most valuable description.’ 
Dixon y. Holden, L. 7 EKq. 488, 
492, (per Malins, V. C.). 

“If it appeared in this case that 
only the complainant’s status and 
personal rights were thus threatened 
or thus invaded by the action of the 
defendants and by the filing of the 
false certificate, we should hold, and 
without hesitation, that an indivi- 
dual has rights, other than property 
rights, which he ean enforce in a 
court of equity and which a court 
of equity will enforce against inva- 
sion.” Vanderbilt v. Mitchell, su- 


pra. 
[a] Rights held property rights.— 


_ For later cases, developments and changes in the law see cumulative Annotations, sanie title, page and note number, 


| defendant were grand 
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ad 


right within the protection of a-court of equity.?? 
Other cases where the property right is either very 
remote or altogether fanciful are those where relief 
granted consists in restraining the publication of 
portraits,?* or private letters,?* the unwarranted use 
of a man’s name,** the removal of a dead body,?® 
and determining as a matter of public concern the 
Mere ideas are not 
capable of legal ownership and protection.27 

b. Crimes. As a general rule, a court 
of equity will take no part in the administration 
of the criminal law,?* and will not enjoin either the 
commission of crimes,?® or their. prosecution and 
For the mere vindication of the 


location of a county seat.%¢ 


[§ 136] 


punishment.*° 


(1) A charter authorizing a corpora- 
tion to organize subordinate councils 
of a beneficial association, to raise 
funds for the relief of members and 
their families, and to defray funeral 
expenses and other cases of distress, 
gives rise to possible rights of prop- 
erty which are within the protection 
of a court of equity. National Coun- 
ens. O.. Us “A. M? v. State ‘Council 
OO. UA. M.,104.°Va. 197.51 SH 
166- [aff 203 U. S.151,<27)SCt 46, 51 
L. ed. 132]. (2) Where plaintiff and 
E lodges of a 
fraternal insurance order, in which 
formerly plaintiff's members had been 
a part of defendant grand lodge, but 
had been made a _ separate grand 
lodge by the supreme lodge of the 
order, acting under its constitution 
and laws, the rights of the mem- 
bers of plaintiff grand lodge in the 
funds in defendant’s hands at the 
time of separation were property 
rights, which courts of equity would 
protect and enforce, as partaking of 
the character of trust funds. Grand 
Lodge A, O. U. W. v. Massachusetts 
Grand Lodge A. O. U. W., 81 Conn. 
189, 70 A 617. (3) One who would be 
entitled to a portion of an estate in 
the event of his brother’s dying with- 
out issue was entitled to maintain 
a bill to cancel a record of birth 
showing that a certain infant was 
the child of complainant’s brother, 
and to establish that the infant was 
not of such parentage, on the ground 
that the infant was in fact illegiti- 
mate. Vanderbilt v. Mitchell ,71 N. 
age 92767 A 103. [rev VLIN, JS. 
Eq. 641, 63 A 1106]. 

[b] Statutory privilege.—Under 
the actiof April 21,/:1896 (RB: Li p 
329), giving the governing body of 
municipalities the right to grant 
street railroad franchises subject to 
certain consents of abutting property 
owners, the right of an abutting 
property owner to attach a condi- 
tion to .a consent necessary to au- 
thorize the construction of a road 
was a statutory privilege, and not 
a@ property right which a court of 
equity would protect. St. Columba’s 
Church wv. North Jersey St. R. Co., 
ONE | Jeet FOr CAS, 692; 

21. New Method Laundry Co. v. 
MacCann, 174 Cal. 26, 161 P 990, Ann 
Casi918C 1022. 

22. See Injunctions [22 Cyc 899]. 
See also Right of Privacy, 4 Har- 
vard L. Rev. p 193. 

23. See Copyright and Literary 
Property §§ 18, 32, 62. 

24, Vanderbilt v. Mitchell, 72 N. 
J. Eq. 910, 67 A 97, 14 LRANS 304; 
Randazzo v. Rappolo, 105 NYS 481. 

25. See Dead Bodies § 23. 

26. Peo. v. Wiant, 48 Ill. 263. 

27. Haskins v. Ryan, 71 N. J. Eq. 
575, 64 A 436 [aff 75 N. J. Eq. 623 
mem, 73 A 1118 mem]. See also 
Copyright and Literary Property § 22. 


28. . S.—Truax v. Raich, 239 
Pee S user ts6a' SCti 7760 Lied, 11315, 
Philadelphia Co. v. Stimson, 223 U. 


S. 605, 32 SCt 340, 56 L. ed. 570; In 
re Debs, 158 U..S. 564, 15 SCt 900, 
39 L. ed. 1092; In re Sawyer, 124 U. 
iS. 200, 8 SCt 482, 31 L. ed. 402; Tay- 
lor v, Kercheval, 82 Fed. 497. 
Ala.—Moses vy. Mobile, 52 Ala. 198. 


EQUITY 


appropriate.*! 


right.2? This 


101 A 


Ga.—Powell v. Waits, 147 Ga. 619, 
ae SE 214; Gault v. Wallis, 53 Ga. 

Ill._—Peo. v. Prouty, 262 Ill. 218, 
104 NE 287, 51 LRANS 1140, AnnCas 
1915B) 156. 

Me.—Houlton v. Titcomb, 102 Me. 
272, 66 A 733, 120 AmSR 492, 10 
LRANS 580. L 

v. Gilbert, 229 


Mass.—Shuman 
Mass. 225, 118 NE 254, LRA1918C 
135, AnnCas1918E 793; Worthington 
v. Waring, 157 Mass. 421, 32 NE 744, 
34 AmSR 219, 20 LRA 342; Atty.- 
Gen. v. Tudor Ice Co., 104 Mass. 239, 
6 AmR 227. 

Mo.—State v. Schweickardt, 109 
Mo. 496, 19 SW 47; Caskey v. Hd- 
wards, 128 Mo. A. 237, 107 SW 387; 
State v. Uhrig, 14 Mo. A. 413. 

N. Y.—Davis v. American S. P. C. 
A., 75 N. Y. 362; Hudson v. Thorne, 
7 Paige 261; Atty.-Gen. v. Utica Ins. 
Co.,-2%Johns) Chi3ivd: 

Pa.—Sparhawk v. Union Pass. R. 
Co., 54 Pa. 401; Campbell v. Schol- 
field, 29 LegInt 325. 

W. Va.—State v. Ehrlick, 65 W. 
700, 706, 64 SE 935, 28 LRANS 


Del.—Wolcott v. Doremus, 
868 


691. 

“A court of equity has no juris- 
diction in matters merely criminal 
or immoral. It leaves the correction 
of these matters to the criminal 


courts. The remedy at law is pre- 
sumed to be adequate, but if it is 
not so, the relief must come from 


the law-making power and not from 
the courts.” Peo. v. Condon, 102 Ill. 
A. 449 [quot State v. Ehrlick, su- 
pra]. 

“It is no part of the mission- of 
equity to administer the criminal law 
of the State or to enforce the prin- 
ciples of religion and morality, ex- 
cept so far as it may be incidental 
to the enforcement of property 
rights, and perhaps other matters 
of equitable cognizance,” Cope v. 
Flora Dist. Fair Assoc., 99 Ill. 489, 
492, 39 AmR 30 [quot Peo. v. Prouty, 
262 Ill. 218, 221, 104 NE 387, 51 
LRANS 1140, AnnCasi915B 155]. 

{a] Reason for rule.—To assume 
such a jurisdiction, or to sustain 
a bill in equity to restrain or relieve 
against proceedings for the punish- 
ment of offenses is to invade the 
domain of the courts of common law, 
or of the executive and administra- 
tive department of the government. 
Philadelphia Co. v. Stimson, 223 U. 
Sr 60bS2 2SCH' 340; 567. ed 5.70; 
Fitts v. McGhee, 172 U. S. 516, 43 L. 
ed. 535, 19 SCt 269; Harkrader v. 
Wadley, 172 U. S. 148, 19 SCt 119, 
43 L. ed. 399; In re Sawyer, 124 U. 
Si 200/58 SGtr4s2i31 Ei eds402: 

{[b] In Mississippi, under the con- 
stitution, the chancery court cannot 
inflict any punishment under the 


criminal laws. State v. Marshall, 
100 Miss. 626, 56 S 792, AnnCas1914A 
323. 
29. See Injunctions [22 Cye 902]. 
30. See Injunctions [22 Cye 903]. 
31, State v. Whrlick, 65 W. Va. 


700. 64 SE 935. 23 LRANS 691. 
30,8) Si-—Truax -v. Raich, 239 U. 

s-993)96 SCt 7) 60 Li. ed, 131; Phila- 

delphia Co. v. Stimson, 223 U. S. 605, 
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criminal law and the enforcement of the public 
policy of the state, whether founded upon moral or 
other consideration, the legal remedy by indictment 
and prosecution is tully adequate and ‘peculiarly 
It is well settled, however, that if 
plaintiff makes out a case where equity would oth- 
erwise interfere for the protection of his property 
aid will not be withheld because the act complained 
of is a crime as well as an invasion of his private 
is 
which officers have been enjoined from bringing 
criminal proceedings to compel obedience to un- 
constitutional requirements.** 
attempt to restrain a court from trying persons 


illustrated in the decisions in 


In this there is no 


32 SCt 340, 56 L. ed. 570; Dobbins 
v. Los Angeles; 195°U.:Si) 223), ) 241) 
25 SCt 18, 49 L. ed. 169; Davis, etc., 
Mfg. Co. v. Los Angeles, 189 U. S. 
207, 23 SCt 498, 47 L. ed. 778; In 
re Debs, 158 U. S.. 564, 15 SCt 900, 
39 L. ed. 1092; Toledo, ete., R. Co. 
v. Pennsylvania Co., 54 Fed. 730, 
19 LRA, (387 Lapp, dism 150 4 Ui ss: 
398, 12 SCt. 2s Sie In, ed veskecone 
Schandler Bottling Co. v. Welch, 42 
Fed. 561. 

Ala.—Mobile v. Louisville, ete. 
treme 84 Ala. 115, 4 S 106, 5 AmSR 
Ree Rhee ay v. Doremus, 101 A 

Ill.—Cope v. Flora Dist. Fair As- 
soc., 99 Ill. 489, 39 AmR 30; Minke 
v. Hopeman, 87 Ill. 450, 29 AmR 63; 
Peo. v.- St. Douis; 10 Ill. 35], 748 
AmD 339; Christie St. Commission 
Co. v. Chicago Ed. of Trade, 92 Ill. 
A. 604. 

Ind.—Greenfield Gas Co. 
ple’s Gas Co., 131 Ind. 599, 
61; People’s Gas Co. v. Tyner, 131 
Ind. 277, 31 NE 59, 31 AmSR 433, 
16 LRA 443. 

La.—New Orleans Baseball, etc., 
Co. v. New Orleans, 118 La. 228, 
42 S 784, 118 AmSR 366, 7 LRANS 
1014, 10 AnnCas 757; Blane v. Mur- 
ray, 36 La. Ann. 162, 51 AmR 7. 

Me.—Houlton vy. Titcomb, 102 Me. 


v. Peo- 
31 NE 


272, 66 A 733, 120 AmSR 492, 10 
LRANS 580. 
Mass.—Vegelahn v. Guntner, 167 


Mass. 92, 44 NE 1077, 57 AmSR 4438, 
35 LRA 722 (where there is a full 
review of the authorities). 

N. Y.—Cranford y. Tyrrell, 128 N. 
Y. 341, 28 NE 514. ae 


N. C.—Atty.-Gen, 
Nec: . 

Tenn.—Shea y. Knoxville, ete, R. 
Cok’ 6: Baxts 277% 

Eng.—Springhead Spinning Co. y. 
Riley, L. R. 6 Eq. 551; Macauley v. 
Shackell, 1 Bligh N. S. 96, 4 Reprint 
809; Austria v. Day, 3 De G F. & 
J. 217, 64 EngCh 171, 45 Reprint 861; 
Gee v. Pritchard, 2 Swanst. 402, 36 
Reprint 670. 

And see Injunctions [22 Cye 902]. 

“The mere fact that an act is 
criminal does not divest the jurisdic- 
tion of equity to prevent it by in- 
junction, if it be also a _ violation 
of property rights, and the party ag- 
grieved has no other adequate rem- 
edy for the prevention of the ir- 
reparable injury which will result 
from the failure or inability of a 
court of law to redress such rights.” 
Mobile vy. Louisville. ete., R. Co., 84 
Ala, 115, 126, 4 S 106, 5 AmSR 342. 

{a] Reason for rule.—‘The juris- 
diction in chancery thus recognized 
and exercised rests upon the funda- 
mental and well established equi- 
table doctrine that private personal 
and property rights wili be protected 
by injunction from threatened irrep- 
arable unlawful injury. The injunc- 
tion against the institution of crim- 
inal proceedings is simply incidental 
to that main ground of equitable 
jurisdiction.” Shuman _y. Gilbert, 229 


v. Hunter, 


Mass. 225, 228, 118 NE 254, LRA 
1918C 135, AnnCasi918E 793. 
33. See Injunctions [22 Cyc 904, 


text and note 39]. 


UGon! Vi Mabtobsony 


'h12.5 105 AnnCas! 972): 


156 [210.3.] 


charged with crime, or the grand jury from the 
exercise of its functions, but the injunction binds 
defendant not to resort to criminal procedure to en- 
Generally the fact that a 
nuisance is indictable is no reason for the denial of 
an injunction to prevent its continuance, when 
such relief is sought at the instance of one who 
It is competent for the 
legislature, within the constitutional limits of its 
powers, to declare any act criminal and make the 
repetition or continuance thereof a publie nuisance, 
so as to enable the courts, on conviction, to pro- 
nounce judgments of abatement, or to vest in courts 
of equity the power to abate them by injunction ;*® 
but it is not the province of the courts to ordain 


foree illegal demands.** 


shows a special injury.®® 


such jurisdiction for themselves.*? 
POP TS TING C: 


34. Philadelphia Co. v. Stimson, 
aa Us 8S .605,.32 SCt 340, 56 L. sed: 

35. See Nuisances [29 Cyc 1221, 
text and note 40]. 

36. State v. Ehrlick, °65 W. Va. 
700, 64 SE 935, 28 LRANS 691: 

[a] Statutes of that character ex- 
ist relating to violation of the laws 
regulating the liquor traffic, and 
others. Hilenbecker v. Plymouth 
County Dist! ct, ms4-(Uv iS.7 88; 20 
SCt 424, 33 L. ed. 801; Mugler v. 
Kansas, 1238) 0-18: 623,)) 82S Ct.2735 931 
L. ed. 205; Littleton v. Fritz, 65 Iowa 
488, 22 NW 641, 54 AmR 19; State v. 
Saunders, 66 N. H. 39, 25 A 588, 18 
LRA 646; State v. Ehrlick, 65 W. 
Va. 700, 64 SE 935, 23 .LRANS 


ST mestate, vv. Bhrilick, ) (657 W.Va. 
700, 64 SE 935, 23 LRANS 691. 

38. U. S.—Giles v. Harris, 189 U. 
Sov475,. 23 .SCt) 639, 47 tb. ed, 909; 
In rea Sawyer), 124) U.2'S. 200,;.8 SCt 
482, 31 L. ed. 402; Georgia v. Stan- 
ton, 6 Wall. 50, 18 L. ed. 721; An- 
gelus vy. Sullivan, 246 Fed. 54, 158 
CCA: 280; Anthony v. Burrow, 129 
Fed. 783; Taylor v. Kercheval, 82 
Fed. 497; Green v. Mills, 69 Fed. 
852, 16 CCA 516,°30 LRA 90 [app 
dism 159: U. S. 651, 16 SCt 132, 40 
L. ed. 293]. 

Ark.—Gladish vy. Lovewell, 95 Ark. 
618, 130 SW 579. 

Colo.—Patterson v. Peo., 23 Colo. 
AL ATS s e380) F618. 

Ga.—Ogburn v. 12d <Ga, 
72, 48 SE 702. 

Tll.—Marshall v. Illinois State Re- 
formatory, 201 Ill. 9, 66 NE 314; 
Fletcher v. Tuttle, 151 Ill. 41, 37 NE 
683, 42 AmSR. 220,. 25 LRA 143; 
Sheridan: <v. . Colviny © 78 .¢T1).... 42387; 
Michels v. McCarty, 196 Ill. A. 4938. 

Ind.—Landes v. Walls, 160 Ind. 
216, 66 NE 679. 

Iowa.—U. S. Standard Voting Mach. 
132 Iowa 38, .109 
NW 458, 119 AmSR 539, 7 LRANS 
Shoemaker v. 
Des Moines. 129 Iowa 244, 105 NW 
520, 3 LRANS 382. 

Toney, 107 Ky. 


Ky.—Weaver v. 
Pie rey 11'S 7, ib0 


419, 54 SW 732, 
LRA 105. 

Md.—Hardesty v. Taft, 23 Md. 512, 
87 AmD 584. 

Mo.—Arnold vy. Henry, 155 Mo. 48, 
55 SW 1089, 78 AmSR 556; State v. 
Aloe, 152 Mo, 466, 54 SW 494, 47 
LRA 393. 

Nebr.—Winnett v. Adams, 71 Nebr. 
817. 99 NW 681. 

Oh.—In re Grear, 9 OhS&CP 299. 

Or.—State v. Dunbar, 48 Or. 109, 


Sd Pes oT 
Goshorn, 256 


Elmore, 


Pa.—Hutchinson v. 
Pa. 69, 100 A 586. 


Political Rights and Title to Office. 
Questions purely political or governmental in their 
nature cannot be heard or determined by a court of 
equity.° Nor has such a court jurisdiction to inter- 
fere with the public duties of any department of 


EQUITY 


property.®? 
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government, except under special circumstances, 
and where necessary for the protection of rights of 


Elections by the people, either for the choice of 
publie officers or for the determination of other 
matters submitted to the popular vote, being the 
exercise of the political power, the general rule is 
that a court of equity will not interfere in any mat- 
ter concerning the same,#® and courts of equity 
have been denied jurisdiction or power to restrain 
by injunction the holding of an election, or to en- 
join an election official or board from counting or 
canvassing the ballots, making returns, or declar- 
ing or publishing the result thereof.* 
der the guise of an election which is really unau- 
thorized by law, the property or person of a citizen 
is imperiled, equity will interfere.*? 

The title to an office and the right to exercise its 
functions cannot be determined by a court of chan- 
cery unless express authority so to do is conferred 
upon the court by statute,*? or it appears that a 


But if, un- 


Tex.—Fuller v. McHaney, (Civ. A.) |in most every case of a contested 


192 SW 1159. 

W. Va.—State v. Ehrlick, 65 W. Va. 
700, 64 SE 935, 23 LRANS 691; Mann 
v. Mercer County Ct., 58 W. Va. 651, 
52 SE 776. 

“The traditional limits of proceed- 
ings in equity have not embraced a 
remedy for political wrongs.’ Giles 
v. Harris, 189 U. S. 475, 486, 23. SCt 
639, 47 L. ed. 909 [quot Winnett v. 
Adams, 71 Nebr. 817, 99 NW 681]. 

[a] Reason for rule.—‘“To assume 
jurisdiction to control the exercise 
of executive or political powers, or 
to protect individuals in the enjoy- 
ment of purely political rights, would 
be to invade the domain of other 


departments of the government, or | 


to intrench upon the jurisdiction of 
the courts of common law.” Taylor 
v. Kercheval, 82 Fed. 497, 499. 

[b] Equity will not undertake to 
supervise the acts and management 
of a poltical party for the protection 
of a purely political right. Winnett 
v. Adams, 71 Nebr. 817, 99 NW 681. 

39. U. S.—In re Sawyer, 124 U. S. 
200, 8 SCt 482, 31 L. ed. 402;. Taylor 
v. Kercheval, 82 Fed. 497: Green v. 
Mills, 69 Fed. 852, 16 CCA 516, 30 
LRA 90 [app dism 159 U. S. 651, 16 
SCt, 132; 40 Lisved. 293), > 

Il].—Sheridan y. Colvin, 78 Ill. 237; 
Michels v. McCarty, 196 Ill. A. 493; 
Bartley v. Pleasure Driveway, etce., 
168, T1),,A. 262 .[aff 257 Ill. 363, 1100 
NE 904]; Chicago Title, ete, Co. v. 
Danforth Wish “Wl agAws 333i a lafti 236 
Ill. 554, 86 NE 364, 19 LRANS 386]; 
Peo. v. Condon, 102 Tll, A. 449. 

Mass.—Larcom v. Olin, 160 Mass. 
102, 35 NE 113. 

N. Y.—Peo. v. State Canal Bd., 55 
ING EY AS 90F 

W. Va.—State v. Ehrlick, 65 W. Va. 
700, 64 SH 935, 23 LRANS 691. 

[a] Distribution of fund by court. 
—A court of chancery will not as- 
sume jurisdiction on a bill to in- 
terfere and direct how the county 
court shall distribute a fund over 
which it has full and complete juris- 
diction by positive statute unless un- 
der special circumstances. Weir v. 
Mowe, 182 Ill. 444, 55 NE 530 [aff 
81 Tl. A.e287]; 

40. Ogburn vy. Elmore, 121 Ga. 
72, 48 SE 702: Morgan Park vy. Chi- 
cago, 255 Ill. 190, 99 NE 888, AnnCas 
1913D 399; Clarke vy. Rogers, 81 Ky. 
43, 4 KyL 929; Common School Dist. 
No. 88 v. Garvey, 80 Ky. 159; Mann 
v. Mercer County Ct., 58 W. Va. 651, 
52 SE 776; Alderson vy. Commission- 
ers, 32 W. Va. 640, 9 SEH 868, 25 
AmSR 840, 6 LRA 334. 

[a] Reason for rule.—‘The rea- 
sons generally given are that an elec- 
tion is a political matter, and ‘that 


election for office the contending per- 
son has a plain remedy at law, 
usually by a proceeding in the. na- 
ture of quo warranto, and that where 
questions local to the community are 
submitted to the electors there are 
generally statutes providing a meth- 
od by’ which, and a court or tribunal 
in which the validity of such elec- 
tions can be determined.” Pagosa 
Springs v. Peo., 23 Colo. A. 479, 490, 
130) P6218. 

Give See Injunctions [22 Cyc 885, 

42. Ogburn v. Elmore, 121 Ga. 72, 
48 SE 702; Macon v. Hughes, 110 
Ga. 795, 36 SE 247; Morgan Park 
v. Chicago, 255 Ill. 190, 99 NE 388, 
AnnCas19138D 399; East Springfield v. 
Springfield, 238 Ill. 534, 87 NE 349; 
Cicero v. Chicago, 182 Ill. 301, 55 NW 
3851; Hyde Park vy. Chicago, 124 Ill. 
156, 16 NE 222. See also Injunctions 
[22 Cye 886]. 

43. U. S.—White v. Berry, 171 U. 
S. 366, 18 SCt 917, 43 LL. ed, 199; In 
re Sawyer, 124 U. S. 200, 8 SCt 482, 
31 L. ed. 402; Green v. Mills, 69 Fea. 
852, 15 CCA 516, 30 LRA 90 [app 
dism. 159. U. S2ve5as? 16. SCt w32).748 
L. ed. 293]. \ 

Ill.—Marshall v. Illinois State Re- 
formatory, 201 Ill. 9,-66 NE 314 [aff 
103 Ill. A. 65]: Heffran v. Hutchins, 
160 Tl. .550,. 43 NE 709, &2)-AmSR 
353; Fletcher v. Tuttle, 151 Ill. 41, 
37 NE 683, 42 AmSR 220, 25 LRA 
143; Sheridan v. Colvin, 78 Ill. 237; 
Delahanty vy. Warner, 75 Ill. 185, 20 
AmR 2387; Michels v. McCarty, 196 
Ill. A, 493; Western Cottage,’ etce., 
Co. v. Burrows, 144 Ill. A. 350; Gar- 
mire v. American Milling Co., 938 Til. 
Axo olk 

Mass.—Longyear vy. Hardman, 219 
Mass. 405, 106 NE 1012, AnnCas1916D 
1200; New England L, Ins. Co. v. 
Phillips, 141 Mass. 535, 6 NDE 534. 

N. J.—Johnston v. Jones, 23 N. J. 
Hq. 216. 

Pa.—-Brower) v. Kantner, 190 Pa. 
182, 483 A 7; McKay-Smith v. Phila- 
delphia, 54 Pa. Super. 257; Hagner v. 
eee eee 7 Watts & S. 104, 42 AmD 


Utah.—Schwab-v, Frisco Min., etce., 
Co., 21 Utah 258,;60, P 940. 

See also Injunctions [22 Cyc 886]. 

[a] Under the civil service law, 
neither the civil service commission, 
nor the president, nor both combined, 
can make any regulations with the 
force and effect of law, nor will 


,courts of equity enforce them. The 


president has power to enforce such 
regulations by the exercise of the 
power of removal, and, if he does 
not do so, courts of equity will not 
interefere. Flemming v. Stahl, 83 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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property right is involved,*4 or there are other ele- 
ments in the case which make it proper for a court 
Jurisdiction in such a case 
belongs exclusively to the courts of law, and is ex- 
ercised either by certiorari, error, or appeal, or by 
-mandamus, prohibition, quo warranto, or informa- 
tion in the nature of a writ of quo warranto, aec- 
cording to the circumstances of the case, and the 
mode of procedure established by the common law 


of equity to intervene.*® 


or by statute.*® 


[§ 138] 38. Abstract and Unsubstantial Rights 
A court of equity will not enter- 
tain a bill simply to vindicate an abstract principle 
of justice,4*7 where no actual benefit is to be derived 
by the party who seeks to exercise such right, nor 
injury suffered by the commission of the wrong 
complained of,4° or where the injured party would 
be entitled, at most, only to nominal damages.*® . To 
justify relief it must be sought in good faith to pro- 


—a. In Géneral. 


EQUITY 


enforcing such a 


Controversies. 


tually threatens 
relief 55 


; Mine academic 


tect a substantial right and redress or prevent an 


Fed. 940; Taylor vy. Kercheval, 82 
| Fed. 497. 
[b] In Arkansas under Const. 


| circuit courts jurisdiction 


| the legislature may not confer on! 


-eree that the appointment was 


(1874) art 7 §15, conferring on the 
in mat- 
ters of equity until the- legislature 
shall establish courts of chancery, 


chancery courts jurisdiction to oust 
an incumbent of a public office whose 
title thereto has been forfeited by 
misconduct or other cause because 
the case involves political rights 
with which equity has nothing to 
do. Gladish v. Lovewell, 95 Ark. 
618, 130 SW 579. 

44. Houston v. Howze, 162 Ala. 

[a] Tllustrations.—(1) A bill which 
shows that the right of complainant 
to an office, to which is attached a 
pecuniary interest in the shape of 
exemption from dues, in a fraternal 
society, and a right to life and health 
insurance, shows that a _ property 
right is involved, and should not be 
dismissed for want of equity. Hous- 
ton v. Howze, 162 Ala. 500, 50 S 
266. (2) While a bill in equity filed 
py a taxpayer for the sole purpose of 
having the election of a public officer 
declared invalid, and not as auxiliary 
to other relief prayed for, cannot be 
maintained, if the bill also prays 
for an injunction to restrain the pay- 
ment of such officer’s salary out of 
public moneys, such bill may be 
maintained, but the court has. no 
power on such a bill merely to de- 
in- 
valid. McKay-Smith v. Philadelphia, 
54 Pa. Super. 257. 

45. Garmire vy. American Milling 
iPo., 9380 TIIszA. 331. 

46. In re Sawyer, 124 U. S. 200, 
8 SCt 482, 31 L. ed. 402. 

47. U.S.—Foster v. Mansfield, etc., 
R..Co., 146 Us S188, 13 SCt 28, 36 
L. ed. 899. 

D. C.—Butler v. Indian Protective 
Assoc., 34 App. 284. 

Tll.—Gavin vy. Curtin, 171 Ill. 640, 
49 NE 523, 40 LRA 776. ) 

Minn.—Goodrich y. Moore, 2 Minn. 


500, 50 S 266. 


61, 72 AmD 74. 

N. H.—Wilson v. Legro, 73 N. H. 
15,163 vA? 399; 

Va.—Cabell v. Roberts, 6 Rand. 


(27. Va.) 580, 582. 

“It is not the province of a court 
of equity to see that justice in the 
abstract is done in ail possible cases, 


| put only to lend its aid when, from 


any cause, without his own default 
or negligence, a party cannot have 
justice done him in the courts of 
law.” Cabell v. Roberts, supra. 

48. Foster v. Mansfield, ete, R. 
Co., 146 U. S. 88, 13 SCt 28, 36 L. 
ed. 899; Advance Oil Co. v, Hunt, 
(Ind. A.) 116 NE 340; Goodrich _v. 
Moore, 2 Minn. 61, 72 AmD 74; In- 
gram v. Morecraft, 33 Beav. 49, 55 
Reprint 284. 


| 240. 


49. Advance Oil Co. v. Hunt, (Ind. | 
A.) 116 NE 340. 

50. Alaska.—Valentine Mc- 
Grath, 4 Alaska 102, 

Colo.—Van Buren vy. Posteraro, 45 
Colo. 588, 102 P 1067, 132 AmSR 
199. 

Ill.—Martin- v. McCall, 247 Ill. 484, 
93 NE 418; Galford v. Hastman, 242 
Ill. 41, 89 NE 788. 

N. Y.—Gray v. Manhattan R. Co., 
128 N. Y. 509, 28 NE 498; Thomas 
v. Musical Mut. Protective Union, 121 
N. Y. 45, 24 NE 24, 8 LRA 175 [rev 
49. Hun 171, 2 NYS 195]; Voshall v. 
Clark, 123 App. Div. 136, 108 NYS 
313; Davis v. Seaward, 146 NYS 981; 
Hull v. Ely, 2 AbbNCas 440. 

Wis.—Warden vy. Fond du Lac 
County, 14 Wis. 618. 

See also Injunctions [22 Cyc 760]. 

[a] Mlustrations.—(1) In a suit 
to restrain the obstruction of aright 
of way it turned out that the real 
question was who should be at the 
expense of one pound for a gate. 
The bill was dismissed. Ingram v. 
Morecraft, 33 Beav. 49, 55 Reprint 
284. (2) In a suit to set aside a tax 
sale it appeared that the tax was 
void, but that it had been properly 
reassessed for an amount” very 
slightly less. ‘Relief was denied. 
Warden y. Fond du Lac County, 14 
Wis. 618. ; 

{[b] Violations of a building line 
covenant (1) by an inch or two are 
too trivial for aid in equity. Forsee v. 
Jackson, 192 Mo. A. 408, 182 SW 
7883; McSorley v. Gomprecht, 26 NYS 
917, 30 AbbNCas 412. (2) The court 
refused to restrain the construction 
of a house encroaching on plaintiff’s 
land, where only an occasional stone 
of the foundation projected a short 
distance below the surface, and there 
was no appreciable damage, the en- 
croachment being unintentional. Har- 
rington v. McCarthy, 169 Mass. 492, 
48 NE 278, 61 AmSR 298. (3) But 
where a brick wall encroached three 
or four inches defendant was com- 
pelled to remove it. Mulrein v. Weis- 
becker, 37 App. Div. 545, 56 NYS 
See also Injunctions [22 Cyc 


Ritchie v. McMullen, 79 Fed. 
25 CCA 50; Mazet v. Pittsburg, 
Gaba neo 599. 

52. Clinton v. Myers, 46 N. Y. 511, 
7 AmSR 373. 


Vv. 


53. Md —wWoods v. Fuller, 61 Md. 
457. 

N. Y.—Thomas v. Musical Mut. 
Protective Union, 121 N. Y. 45, 24 
NE 24, 8 LRA 175. 

N. C—tLittle v. Thorne, 93 N.C. 


69; Tayloe v. Bond, 45 N. C. 5. 
Vt.—Morse v. Lyman, 64 Vt. 167, 
PN al Nat Ags 35 
W. Va.—Messer v. Reitz, 81 W. Va. 
483, 94 SE 952; Martin v. Martin, 


appreciable wrong.®° 
tial and the wrong appreciable the motive of plain- 
tiff in seeking protection of the right in a court. 
of equity is immaterial.*? 
interfere to secure to a party a legal right of no 
value, neither will it interpose to restrain him from 


52 W. Va. 381, 44 SH 198. 
[a] Declaratory decrees.—Even a 


[21 CF.) 157 


But if the right is substan- 
But while equity will not 


right.°2 


[§ 139] b. Academic Questions and Possible 
Equity jurisdiction is limited. to 
such matters as are practical and call for present 
action in the premises, and upon which the court 
may properly pronounce a present decree.®* 
will not act in anticipation of merely possible fu- 
ture controversies; plaintiff’s right must have been 
actually invaded,®* or, if the relief sought is pre- 
ventive, there must be a state of affairs which ac- 


Equity 


such right and calls for present 


The court will not undertake to deter- 


questions,°® to declare future. 


statute (Pub. St.°c 192 § 22) provid- 
ing that no suit in equity shall be 
defeated because a merely declara- 
tory decree is sought, and that the 
court may declare rights without 
granting consequential relief, does 
not authorize a declaratory decree 
unless a right to actual relief, im- 
mediate or prospective, is shown. 
pe v. Wetmore, 15 R. I. 386, 6 A 
77 


54. U. S.—McCormick vy. McDon- 
ald, 110 Fed. 50; Florence Sewing- 
Mach. Co. v. Singer Mfg. Co., 9 F. 
Cas. No. 4,884, 8 Blatchf. 113. 

Ala.—Smith vy. Birmingham Water- 
Works Co.;; 204v Alans3155"160S) 123; 
Lake View Min., etc., Co. v. Hannon, 
OS RATaSi oS oe o- 


. ill.—Gilbert v. Block, 51 Ill. A. 
16. 
Lee Bir ae v. Young, 22 Mad. 


N. J.—Henry McShane Mfg. Co. 
v. Kolb, 59 N. J. Eq. 146, 45 A .533. 
N. Y.—Guest v. Brooklyn, 79 N. 
Y. 624; Guest v. Brooklyn, 69 N. Y. 
506 [aff 8 Hun 97]; Seott v. Onder- 
donk, 14 N. Y. 9, 67 AmD 106. 
Or.—Umatilla Irr. Co. v. Umatilla 
Empl. Cond 22) 106, 7366,-730) B30. 
Pa.—Fidelity Ins., ete, Co. v. 
Marle: 9 Pay Dist) 1987P23 ear Cos 
aan Arnold v. Dorney, 1 LehighCoLJ 


Tenn.—State v. Waggoner, 88 Tenn. 
290, 12 SW 721; Black v. Shelby 
County, 2 Lea 566. 

W. Va.—McNeill v. McNeill, 43 W. 
Va. 765, 28 SH 717. 

55. Jewett v. Chicago, etc., R. Co., 
156 Fed. 160; Scott v. Onderdonk, 14 
Ns. £913; 6 672esAmD.- 61067 «Black av 
Shelby County, 2 Lea (Tenn.) 566. 

“Courts have commonly occupa- 
tion enough in determining contro- 
versies which have become practical, 
without spending time in hearing 
discussions ‘respecting such as are 
merely speculative or _ potential.” 
Scott v. Onderdonk, supra [quot 
Guest v. Brooklyn, 69 N. Y. 506, 513]. 

Injuuctions see Injunctions [22 Cyc 
iat ats 

Relief quia timet see supra § 106. 

56. Tonnele v. Wetmore, 195 N. Y. 
436, 88 NE 1068 [aff 124 App. Div. 


1 686, 109 NYS 349]; Thomas v. Musi- 


cal Mut. Protective Union, 121 N. Y. 
45, 24 NE 24, 8 LRA 175; Chipman 
v. Montgomery, 63 N. Y. 221 [aff 4 
Hun 739]; Davis v. Seaward, 85 Misc. 
210, 146 NYS 981. 

[a] Equity will not take juris- 
diction: (1) To determine whose duty 
it is to call a municipal election, no 
attempt being made to compel the 
election. Hurlbut v. Lookout Moun- 
tain, (Tenn. Ch. A.) 49 SW 301 [aff 
orally by supreme court Oct. 5, 1898]. 
(2) To declare the relations of par- 
ties under a contract where no 
ground for relief is shown. McCor- 
mick vy. McDonald, 110 Fed. 50. (3) 


158 [21C.J.] 


rights,°7 to lay down rules for the future conduct 
of individuals,®® or simply to advise parties,>? where 
real interests and questions are not involved. 
will not undertake to decide upon and determine a 
contingency that may never arise, unless. such de- 
termination .is necessary to the granting of some 
immediate relief which the court can enforce by 


-decree.®° 
[§ 140] 
Amount. 


c. 


To declare the rights of plaintiff as 
a citizen of the United States to 
navigate its waters. Spooner v. Mc- 
Connell, 22 F. Cas. No. 13,245, 1 Mc- 
Lean 337. 

57. Woods vy. Fuller, 61 Md. 457; 
‘Cohen v. New York Mut. L. Ins. Co., 


SOW IN SY. 620, =10- AmR* 5222 Platt \'v. 
Jones, 49 N. Y. Super. 279 [aff 96 
N, Y. 24]. 

fa] Rights in futuro of parties 


not in being will not be adjudicated. 
Cross v. De Valle, 1 Wall. (U. S.) 1, 
17 L. ed. 515. 


58. Thomas vy. Musical Mut. Pro- 
tective Union, 121 N. Y. 45, 24 NE 
24, 8 LRA 175. 


59. Tonnele v. Wetmore, 195 N. Y. 
436, 88 NE 1068; Voshall v. Clark, 
123 App. Div: 136, 108 NYS 313; Reid 
v. Alexander, 170 N. C. 303, 87 SE 
125; Little v. Thorne, 93 N.C. 69; 
Tayloe v. Bond, 45 N. C. 5. 

Advice to executors and other trus- 
tees see supra § 104. 

60. Woods v. Fuller, 61 Md. 457; 
Cohen vy. New York Mut. L. Ins. Co., 
50 N. Y. 610;,°10 AmR 522. 

61. Moore vy. Lyttle, 4 Johns. Ch. 
(N. Y.) 183; Cocks v. Foley, 1 Vern. 
Ch, 359, 23 Reprint 522. 

62. Woodbury v. Portland Mar. 
Soc., 90 Me. 17, 23, 37 A 323; Cham- 


plinois vy. Fort, 45 Miss. 355; Ocean 
City TR: Cory. Bray; "55 eN, Ea. 
101, 385 A 839; Owens v. Smith, 


Comyns 715, 92 Reprint 1282; Nugent 
v. Smyth, Mosely 354, 25 Reprint 436; 
Story Eq. Pl. § 500. 

“Equity does not stoop to pick up 
pins.” Woodbury v. Portland Mar. 
Soce:, supra (per Peters, C. J.).. 

63. Allen vy. Demarest, 41 N. J. Eq. 
162, 2 A 655; Swedish Evangelical 
Lutheran Church v. Shivers, 16 N. J. 
Eq. 453; Moore v. Lyttle, 4 Johns. 
‘Ch. (N. Y.) 183; Story Eq. Pl. § 500. 

[a] “The true ground of this ob- 
jection is, that the entertainment 
of suits of small value has a ten- 
dency, not only to promote expensive 
and mischievous litigation; but also 
to consume the time of the Court in 
unimportant and frivolous controver- 
sies to the manifest injury of other 
suitors, and to the subversion of the 
public policy of the land.’ Reynolds 
ee a 19° Grant «Ch. (CU: C.) 627, 

64. Swedish Evangelical Lutheran 
Church v. Shivers, 16 N. J. Eq. 453; 
Moore v. Lyttle, 4 Johns, Ch. (N. Y.) 
188; Carr v. Iglehart, 3 Oh. St. 457; 
Brace v. Taylor, 2 Atk. 253,26 Reprint 
556; Almy v. Pycroft, Cary 103, 21 Re- 
print 55; Marbar vy. Kempester, Cary 
83, 21 Reprint 44; Owens v. Smith, 
Comyns 715, 92 Reprint 1282; Nugent 
v. Smyth, Mosely 354, 25 Reprint 436; 


Anonymous, Mosely 47, 25 Reprint 
262; Whittingham vy. Wooler, 2 
Swanst. 428, 36 Reprint 679; Bacon 
Ord., rule 15 (given in Beames Or- 


ders Ch. p 10); Story Eq. Pl. § 508. 

[a] In England Gen. Orders 
(1860) Order IX Rule 1, provided that 
every suit the subject matter of 
which is under the value of £10 
shall be dismissed unless it is insti- 
tuted to establish a general right, or 
unless there shall be some other spe- 
cial circumstance which in the opin- 
ion of the court shall make it rea- 
sonable that such suit. shall be 
retained. These rules were repealed 


Trivial Matters; 
The jurisdiction of the court was former- 
ly, in practice, extended to very small demands.*! 


EQUITY 


It 


Jurisdictional 


by the supreme court rules of 1883, 
but it has since been held that the 
same limitation as to value prevails. 
Westbury-on-Severn y. Meredith, 30 
Ch. D. 387. 

65. Cal.—Mietsch v. Berkhaut, 4 
Cal. Unrep. Cas. 419, 35 P 321 (court 
refused to restrain tax sale where 
owner could redeem for three dol- 
lars and ninety cents). 
_Ill.—Tascher v. Timerman, 67 Ill. 
A. 568 (no jurisdiction of suit to 
protect rights of stockholder whose 
stock was worth Jess than five dol- 
lars). 

Ky.—McCarty v. Taturn, 11 Ky. 
Opsoss (no jurisdiction where 
amount is only three dollars). 

Mass.—Sandford v. Wright, 164 
Mass. 85, 41 NE 120; Gale v. Nicker- 
son, 151 Mass, 428, 24 NE 400, 9 
LRA 200 (bill for legacy of twenty 
dollars dismissed); Smith v. Wil- 
liams, 116 Mass. 510 (bill concerning 
less than ten dollars in value dis- 
missed); Cummings vy. Barrett, 10 
Cush. 186, 190 (amount in controvery 
extremely small and bill dismissed). 
See Wilkinson y. Stitt, 175 Mass. 581, 
56 NE 830 (suit to recover a cup 
costing sixty dollars and having a 
special value as a prize won in a 
contest held not to be frivolous). 

Miss:—Champenois v. Fort, 45 
Miss. 355 (Lord Bacon’s ordinance 
seems to be in force). See Code 
(1892) § 482. . 

N. J.—Kelaher v. English, 62 N. J. 
Eq. 674, 50 A 902 (although the court 
of chancery had exclusive jurisdic- 
tion to enforce mechanic’s liens for 
public improvements, it refused to 
take jurisdiction to enforce a lien for 
twenty-five dollars); Ocean City R. 
Co.ev. Bray, 55 iN. JP Ha. PLO e359. 
889 (court refused to restrain con- 
struction of railroad over land worth 
not more than five dollars); Allen v. 
Demarest, 41 N. J. Eq. 162, 2 A 655. 
pak C.—Chunn v. McCarson, 17 N. C. 

“The powers of a court of equity 
are not, to be called into exercise to 
consider matters of trifling amount, 
or to recover nominal damages. The 
rule de minimis is applied in equity 
with reasonable strictness. In New 
York, the rule is that a suit in equity 
will not be maintained, when the 
amount is less than one hundred dol- 
lars. That, however, is we believe, 
fixed by statute. No such statute 
exists here, but a similar principle 
is applied.” Cummings v. Barrett, 
10 Cush. (Mass.) 186,-199. 

[a] In North Carolina the rule is 
confined to a money demand. Bar- 
nett v. Woods, 55 N. C. 198. 

[b] In Ohio, the English rule ‘thas 
always prevailed... with this modi- 
fication, that, as our statute allows 
an injunction bill to restrain pro- 
ceedings at law where the matter 
in dispute is of the value of twenty 
dollars ... our ccurts of equity, by 
analogy, have generally entertained 
bills, though not for injunctions, if 
subject matter was of that 
“ Carry. detehart) “6 sOhost. 


% 627; Westbrooke_ v. 
17 Grant. Ch. (Us1C.)! $39; 
Gilbert v. Braithwait, 3 Ch. Chamb. 
CUFaE>) 64.13% 


ot 
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But from very early times it was considered ‘‘be- 
neath the dignity’’ of the court of chancery to en- 
tertain suits involving only small amounts.°? 
sounder reason is stated to be the avoidance of liti- — 
gation unprofitable to the suitors and wasteful of 

the court’s time.°? Accordingly bills were dismissed , 
if involving less than £10 or land to the value of 

forty shillings per annum.®* 
and Canada ** similar rules are in force, unless a 
different jurisdictional amount is prescribed by 
statute,*? fifty dollars being usually deemed the 


A 


In the United States ® 


67. See cases infra this note. 

[a] Alabama.—Jurisdiction exists 
on demands abeve twenty dollars. 
Cowan v. Jones, 27 Ala. 817; Hall v. 
Cannte, 22 Ala. 650; Wood v. Wood, 
3 Ala. 756. Williams y. Berry, 3 
Stew. & P. 234. 

[b] Georgia—It was held that 
Judiciary Act (1799) § 53, conferring 
equity powers in all cases where the 
common-law remedy is inadequate, 
forbade the dismissal of a suit in- 
volving twenty-eight dollars. Smith 
v. Ashcraft, 25 Ga. 132, 71 AmD 163. 

[c] Maryland.—(1) Under Code 
Pub. Gen. L. (1904) art 16 § 162, 
courts of equity may not give relief 
in any case where the original debt 
does not amount to twenty dollars. 
Smith v. Wells, 106 Md. 526, 68 A. 
134; Kenneweg v. Allegany County 
Comrs., 102 Md. 119, 62 A 249. (2) 
This was also the rule under the 
former statute. Pub. Gen. L. art 
16 § 91. Kuenzel v. Baltimore, 93 
Md. 750, 49 A 649; Reynolds v. How- 
ard, 3 Md. Ch. 3881. 

{d] Michigan.—(1) 1 Comp. L. 
(1897) § 435, provides that circuit 
courts “shall dismiss every suit con- 
cerning property ... where the mat- 
ter in dispute shall not exceed one 
hundred dollars.’ Brandt v. Luce, 
177 Mich. 184, 142 NW 1117; Me- 
Manus y. Petoskey, 164 Mich. 390, 
129 NW 681; Matteson y. Matteson, 
132 Mich. 516, 93 NW 1079; Detroit 
v. Wayne Cir. Judges, 128 Mich. 438, 
87 NW 3876; Wallace v. Sortor, 52 
Mich. 159, 17 NW 794; Wells v.: El- 
sam, 40 Mich. 218; Dewey v. Duyer, 
39 Mich. 509; Steinbach v. Hill, 25 
Mich. 78; Gamber v. Holben, 5 Mich. 
331. (2) A suit to reform and to 
correct a conveyance is not a suit 
concerning property in the sense in- 
tended by the statute. Backus v. 
aS pe 47 Mich. 127, 10 NW 1388. 

e 
of the old chancery court being that 
possessed by the court of chancery 
in England July 4, 1776, the English 
rule was held binding. Mitchell v: 
Tighe, Hopk. 119; Vredenberg vy. 
Johnson, Hopk. 112; Fullerton vy. 
Jackson, 5 Johns. Ch. 276 (suit for 
twenty-eight dollars, interest on 
legacy, dismissed); Moore v. Lyttle, 
4 Johns. Ch, 183. (2) Rev. St. ¢ 


173 § 39, required the dismissal of © 


bills concerning property of less than 
one hundred dollars in value. Bradt 
v. Kirkpatrick, 7 Paige 62; Schroep- 
pel v. Redfield, 5 Paige 245; Smets 
v. Williams, 4 Paige 364; Douw v. 
Shelden, 2 Paige 323; Van Tyne v. 
Bunce, 1 Edw. 583. (3) This was 
held not to apply to a bill of discov- 
ery in aid of a law action. Schroep- 
pel v. Redfield, supra; Goldey v. 
Becker, 1 Edw. 271. “(4) This act 
was not repealed by the constitution 
of 1846 and the code of 1848. Marsh 
v. Benson, 11 AbbPr 241, 19 HowPr 
415 [rev on other grounds 34 N. Y. 
358]. Contra Cobine vy. St. John, 12 
HowPr 333. 


{f] Tennessee.—(1) Jurisdictional 
amount is fifty dollars... Frazier vy. 
Browning, 11 Lea 253; Malone v. 


Dean, 9 Lea 336; Putnam y. Bentley, 
8 Baxt. 84; Wagstaff v. Braden, 1 
Baxt. 804; Birmingham y. Tapscott, 
4 Heisk. 382; McNew vy. Toby, 

Humphr. 27; Laws (1801) c§ 13 


For later cases, developments and changes in the iaw see cumulative Annotations, same title, page and note number. 


New York.—(1) Jurisdiction 


i 


\ 


4 


Mu 


; ee 
§§ 140-141] 


equivalent of £10 sterling.*®s 


rule.®° 


brought to collect that claim, its 


the jurisdiction."*_ But where the complainant in- 
stitutes a suit for the purpose of protecting his 
land from a lien asserted against it, the value of 
_ the land, and not the amount of the asserted claim, 
determines the jurisdiction of the court.7? 

The rule, as stated, is sub- 
ject to some well established exceptions, as where 
_a bill seeks to establish some right of a valuable 
and permanent nature,’* or in cases of fraud,’ or 
Upon a bill for redemption of 
lands, the amount involved is not the test of the 


Exceptions to rule. 


eases of charity.” 


chancery court’s jurisdiction.7é 


_ reform a conveyance, the value of land omitted by 
_ mistake therefrom, while an element in determining 


whether or not equity will take 


by no means the controlling and determinative con- 


sideration; the omitted Jand may 


portance to the value of plaintiff’s remaining land, 
or it may have a peculiar value, pretium affectionis, 


Thompson’s Shannon Code § 6090. 
(2) Chancery courts have jurisdic- 
tion to aid a creditor to subject the 
equity of his debtor to the payment 
of the debt, although the debt is un- 
der fifty dollars, where the equity is 
not subject to execution. Washburn 


| v. Moore, 3 Tenn. Civ, A. 268. 


| ing the English rule, 


Jurisdictional amount generally see 
Courts §§ 47-73. 

68. See cases supra note 65. 

{a] Fifty dollars is more than ten 
pounds, and therefore, even follow- 
a court of 
equity will take jurisdiction of a 
eause involving that amount. Allen 
v.. Demarest, 41 N. J: Eq. 162, 2 A 
655; Vredenberg y. Johnson, Hopk. 
«(N. Y.) 112; Fullerton v. Jackson, 5 
monns. Ch. GN. 7 Y.) 276, 

69. Kelaher v. English, 62 N. J. 
iq. 674, 50 A 902. 

70. Stockbridge Iron Co, v. Cone 
Tron Works, 99 Mass, 468 (holding 
that the amount of plaintiff's de- 
mands gave jurisdiction without 
eomplying with a statute requiring 
an affidavit of amount in law ac- 
tions); Champenois vy. Fort, 45 Miss. 
355; Wagstaff v. Braden, 1 Baxt. 
(Tenn.) 304; Birmingham vy. Tap- 
scott, 4 Heisk. (Tenn.) 382; McNew 
y. Toby, 6 Humphr. (Tenn.) 27. 

[a] In a suit to compel convey- 
ance of the legal title to mortgaged 
premises jurisdiction is determined 
by the value of the premises. Gris- 
wold v. Mather, 5 Conn. 435. | 

[b] In a creditor’s suit plaintiff's 
judgment and defendant’s property 
claimed must each reach the juris- 
dictional amount. Smets v. Williams, 
4 Paige (N. Y.) 364. 


71. Matteson v. Matteson, 132 
| Mich. 516, 98 NW 1079. j 
72. Soule v. Ottawa Cir. Judge, 


175 Mich. 127, 140 NW 990; Wilcke 
yv. Duross, 144 Mich. 243, 107 NW 
907, 115 AmSR 394; Matteson, v. Mat- 


teson, 132 Mich. 516, 93 NW 1079; 
Dodge vy. Van Buren Cir. Judge, 118 
Mich. 189, 76 NW 315; Wight _v. 


Roethlisberger, 116 Mich. 241, 74 NW 
474; Mastenbrook y. Alger, 110 Mich. 
414, 68 NW 213; Huych v. Bailey, 100 
Mich. 223, 58 NW 1002; Fuller v. 
Grand Rapids, 40 Mich. 395; White 
vy. Forbes, Walk. (Mich.) 112. 

73. Union Mill, ete., Co. v. Dang- 
berg. 81 Fed: 73; Barnes _v. Sabron, 
10 Nev. 217; Swedish Evangelical 


Whenever jurisdic- | 
tion is extended to a new class of subjects by leg- 
islation, such extension presumably is made subject 
to the limitation contained in the above-mentioned 
Whether the suit is trivial is generally to 
be determined by the nature of plaintiff’s demand 
_as disclosed by the bill, and not by the relief which 
_he finally shows himself entitled to.7° 
asserted is a lien against property, and a suit is 


EQUITY 


If the claim 


value determines Objections.*? 


ground.** 


[§ 141] 


So in a suit to 


jurisdiction,’ is 


be of great im- 


Lutheran Church y. Shivers, 16 N. J. 
Eq. 453; Rochdale Canal Co, v. King, 
Ze simee Ne Sui 420 ne Ch: 778, 0.61. 
Reprint 270; Cocks vy. Foley, 1 Vern. 
359, 23 Reprint 522; Hoskins v. Hol- 
land, 23 Wkly. Rep. 477. 

74. Yantis v. Burdett, 3 Mo. 457; 
Vredenberg v. Johnson, Hopk. (N. Y.) 
112 


75. Parrot v. Pawlet, Cary 103, 21 
Reprint 55. 

76. Bains Bros. Inv. Co. v. Walt- 
hall, 180 Ala. 45, 60 S 142. 


77. Danielson v. Neal, 164 Cal. 
748, 130 P 716; Backus v. Jeffrey, 
47 Mich. 127, 10 NW 138. 

78. Danielson y. Neal, 164 Cal. 


748, 130 P 716. 


79. McCarty v. Taturn, 11 Ky. Op. 
633; Chapman v. Banker, etc., Pub. 
Co., 128 Mass. 480. ¥ 

80. Wallace v. Sortor, 52 Mich. 


159, 17 NW 794. ¢ : 

81. Objections to jurisdiction gen- 
erally see infra §§ 145-149. 

82. Mass.—Gale vy. Nickerson, 151 
Mass. 428, 24 NE 400, 9 LRA 200; 
Smith v. Williams, 116 Mass. 510; 
Cummings v. Barrett, 10 Cush, 186. 

N. J.—Allen v. Demarest, 41 N. J. 
Eq. 162, 2 A 655. ‘ 

N. Y.—Smets v. Williams, 4 Paige 
364, 


Oh.—Carr v. Iglehart, 3 Oh. St. 457. 
v. Smyth, Mosely 


41 N. J. 


See also Kelaher v. English, 62 N. J. 
Eq. 674, 50 A 902 (bill struck out un- 
der rule 213 of the chancery court). 
84. Tascher v. Timerman, 67 Ill. 
A. 568; Chapman vy. Banker, etc., Pub. 
Go.,. 128 Mass. 478, 479; Bay _City 
Bridge Co. v. Van Htten, 36 Mich. 
210; Allen v. Demarest, 41 N. J. Eq. 
162, 2 A 655; Swedish Evangelical 
Lutheran Church vy. Shivers, 16 N. J. 
Eg. 458. : 
“It is the duty of the court, in or- 
der to prevent its time from being 
consumed in frivolous controversies, 


in plaintiff’s eyes.7§ 
Joinder of claims. 
erly joining in one bill two trivial claims which are 
in their nature several and distinct, compel the eourt 
to take jurisdiction thereof.”® 
fire amount in controversy is more than the juris- 
dictional amount, a bill in chancery will not lie 
where it must be disposed of under separate issues. 
no one of which involves so. much.®® 
Where it appears on the face of 
the bill.that the amount in controversy is insuffi- 
cient, objection may be taken by demurrer,®? or by 
motion to dismiss,** or the court may of its own 
motion order the bill to be dismissed upon this. 
When the value of the property in dis- 
pute does not appear from the bill itself, defendant, 
if he wishes to avail himself of this objection to 
the jurisdiction, must bring the question before the 
court by proper pleadings.®® 
4. Useless or Impracticable Relief. As 
equity is without jurisdiction where its decree 
would, through absence of the parties or subject 
matter, be ineffectual,8® so where it has jurisdiction 
it will not lend its powers to accomplish a useless. 
purpose,®’ and will not render a decree which it is. 
impracticable to carry out.S§ 
to grant equitable relief where, if granted, one of 
the parties may nullify the action so taken by the 
exercise of a discretionary right which either the 
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Plaintiff cannot, by improp- 


So, although the en- 


Courts also refuse 


to the detriment of suitors who are 
entitled to its attention, to decline to 
entertain them, although the defend- 
ants make no specific objection on 
this ground, by demurrer or other- 
wise.” Chapman y. Banker, etc., Pub. 
Co., Supra [quot Tascher vy. Timer- 
man, 67 Ill. A. 568, 570]. 

85. Bradt vy. Kirkpatrick, 7 Paige 
GY De625 . 


86. See supra § 130. 
87. U. S.—Foster v. Mansfield, 
etc., “Ri Co., L462. S.11555, eon caress 


36 L. ed. 899. 

Ala.—Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886. i 

D. C.—-Butler v. Indian Protective 
Assoc., 34 App. 284. 

Mich.—Rust vy. Conrad, 47 Mich. 
449, 11 NW 265, 41 AmR 720. 

N. Y.—Chipman vy. Montgomery, 63 
N. Y. 221; Prentiss v. Bowden, 145 
N. Y. 342, 40 NE 13, 24 NYCivProc. 
295 [aff 8 Misc. 420, 28 NYS 666]; 
Gueutal v. Gueutal, 113 App. Div. 
310, 98 NYS 1002. 

[a] Construction of void instru- 
ment.—A court of equity will not 
construe an instrument creating a 
void trust. Gueutal v. Gueutal, 113. 
App. Div. 310, 98 NYS 1002. 

88. JIowa.—Leffler v. Burlington, 
18 Iowa 361. 


Mich.—Lamb Knit-Goods Co. v. 
Lamb, 119 Mich, 568, 78 NW 646. 
N. J.—Pattison v. Skillman, 43 


N. J..\Eq-. 392, 13 A 808. 

W. Va.—Straughan vy. Hallwood, 30 
W. Va. 274, 3 SE 394, 8 AmSR 29. 

Wis.—Gilbert v. Auster, 135 Wis: 
581, 583, 116 NW 177 [cit Cye]. 

[a] Illustrations.—(1) Where de- 
fendant has parted with the posses- 
sion of papers, equity will not order 
their delivery unless it is shown that 
defendant has the power to produce 
them or that he willfully put them 
away. Pattison v. Skillman, 43 N. J. 
Eq... .392,, 13. A- 808.. (@2).. A bill»an 
equity, to compel the surrender of 


| certain shares of stock on the ground 


of the alleged fraud of defendant in 
obtaining such stock, cannot be sus- 
tained where defendant has disposed 
of the stock before the commence- 
ment of the suit, notwithstanding de- 
fendant owns other shares of like 
character. Lamb Knit-Goods Co. v. 
Lamb, 119 Mich. 568. 78 NW _ 646. 
(3) A defendant will not be ordered 
to return property which he has sold 
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law or his contract has conferred upon him.*® An 
injunction will not be granted to restrain a breach 
of contract, where plaintiff’s promises are of such 
a nature that they cannot be specifically enforced, 
unless they have been already performed.®° 
fact that a court of equity will be justified in a par-. 
ticular case in denying equitable relief by reason 
of its impracticability does not deprive it of juris- 


EQUITY 


The 


dicton.® 

[§ 142] 5. Review of Proceedings at Law. | ministration 
While equity by acting on the parties often aids | cumstances.® 
proceedings at law,°®? and as frequently restrains [§ 143] 


their prosecution °* or the enforcement of judg- 
ments,’* it has, in the absence of statute,®° no super- 
visory power over courts of law,®* or tribunals of 
while acting within their 
powers or exercising a discretion lawfully conferred 


special jurisdiction,” 


to a nonresident before the action 
commenced, whatever his motive 
was. Straughan y. Hallwood, 30 W. 
Va. 274, 3 SE 394, 8 AmSR 29. (4) 
A defendant will not be compelled 
to convey when he has no title. 
Lefer v. Burlington, 18 Iowa 361. 
(5) The court has no power to com- 
pel cohabitation or restore conjugal 
rights. Peo. vs. Mercein, 8 Paige 
GN-7Y,) 047 © Laffie3) ‘Hill 3991]; Cruger 
v. Douglas, 4 Edw. (N. Y.) 433 [aff 
5 “Barb. 2:25]. (6) Ordinarily the 
court because of impracticability will 
not undertake specifically to enforce 
a building contract. See Specific 
Performance [36 Cyc 581]. (7) 
Equity may require a carrier to fur- 
nish facilities for loading and un- 
loading live stock. Covington Stock- 
Yords, Cosy: Keith; 139 (US'S: 236, 


11 SCt 461, 35 L. ed. 73; Butchers, 
ete., Stoek-Yards Co. vy. Louisville, 
ete ty Coro Beda oo, 14. CCX 
290. 


[b] “If the relief can be only 
temporary, it must be left to law; 
for in cases of this kind the court 
will not interfere unléss they can 
make a lasting and permanent de- 
eree, that shall forever quiet and 
settle the right, and will not decree 
it for a particular term only.” Per 
Lord Chancellor Hardwicke, in Poore 
v. Clark, 2 Atk. 515, 26 Reprint 710. 

89. Southern Express Co. v. West- 
ern North Carolina R. Co., 99 U. S. 
191, 25 L. ed. 319; Rutland Marble 
Co. v. Ripley, 10 Wall. (U. S.) 339, 
19 Li. ed. 955;" Watford Oil, ete:, Co. 
v. Shipman, 233 Ill. 9, 84 NE 53, 122 
AmSR 144; Welty v. Jacobs, 171 Ill. 
624, 49 NE 723, 40 LRA 98; State 
v. Cadwallader, 172 Ind. 619, 87 NE 
644, 89 NE 319; Fowler Utilities Co. 
v. Gray, 168 Ind. 1, 79 NE 897, 120 
AmSR 344, 7 LRANS 726; Advance 
Oil Co. v. Hunt, (Ind. A.) 116 NE 
340; Henry School Tp. v. Meredith, 
soma AY 1607,) 70) INEY Sos ss Rust, vw. 
Conrad, 47 Mich. 449, 11 NW 265, 4 
AmR 720. See also Specific Perform- 
ance [36 Cyc 576]. 

[a] Reason for rule.—The refusal 
in such a case does not depend of 
necessity upon any illegality, or un- 
fairness, but it is sufficiently based 
upon the impropriety of imposing on 
the judge the labor, and on the pub- 
lic the expense of an investigation of 
disputes where the circumstances are 
such as to preclude any judgment 
that may be rendered from _ being 
final. Rust v. Conrad, 47 Mich. 449, 
11 NW 265, 41 AmSR 720. 

90. See Injunctions [22 Cye 850]. 

91. Standard Fashion Co. v. Siegel- 
Cooper Co., 157 N. Y. 60, 51 NE 408, 
68 AmSR* 749, 43 LRA 854 [aff 22 
Misc. 624, 50 NYS 1056]. 


92. See Discovery 18 -C. J. p 
1054. 

93. See Injunctions [22 Cyc 786 
et seq]. 


94. See Judgments [23 Cyc 979, 
991 et seq]. 
95. See statutory provisions. 


Law. 


[a] In Massachusetts, under St. 
(1898) ¢ 578 § 25, it seems that a 
bill in equity may be maintained to 
the extent of revising the rulings of 
the board of railroad commissioners. 
Daniels v. Conmmonwealth Ave. St. 
R. Co., 175 Mass. 518, 56 NE 715. 

96. Miller v. Barto, 247 Ill. 104, 
93 NE 140; Richardson vy. Baltimore, 
8 Gill CMa.) 433. See also Judg- 
ments [23 Cyc 976]. 

972i — wine Vast LOWS; 
Wall. 413, 18 L. ed. 657. 

Tll.—Heffran v. Hutchins, 160 Ill. 
550, 48 NE 709, 52 AmSR 353; Mt. 
Carmel y. Shaw, 155 Ill. 37, 39 NE 
584, 46 AmSR 311, 27 LRA 580. 

Ind. —Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268. 

Mda.—East Baltimore Protestant 
Station Methodist Church v. Balti- 
more, 6 Gill 391, 48 AmD 540. 

Mich.—Brooks v. Hargrave, 179 
Mich. 136, 146 NW 325. 

N. Y.—Guest v. Brooklyn, 79 N. Y. 
624; Guest v. Brooklyn, 68 'N, Wi 506 
[aft 8 Hun 97]; Kilbourne v. St. 
John, 59 N. Y. 26, 17 AmR 291; Hey- 
wood v. Buffalo, 14 N. Y. 534; Howell 
Ves buffalo; 2% Abb! Dec: 412" “Peo. .v- 
Westchester County, 57 Barb. 377, 
8 AbbPrNS 277. 

Tenn.—Horton v. Nashville, 4 Lea 
39, 40 AmR 1, 

Vt.—Sayers v. Montpelier, etc., R. 
Go.;.-910" Vit. 201) "937A 660; AnnCas 
1918B 1050. 

Va. pe eonbpre v. Roller, 97 Va. 
582, 34 SEH 523. 

Wash. —Sparks v. Brown, 2 Wash. 
Tre 6, AU oP 804, 

W. Va.—Mann v. Mercer County 
Ct., 58°W. Va. 651,°52 SH 776. 

Wis.—Kendall v. Frey, 74 Wis. 26, 
42 NW 466, 17 AmSR 118. 

And see infra § 144. 

98. Sayers v. Montpelier, ete, R. 
Co., 90+) Vitw 201, 97 “AS 660." AnnGas 
1918B 1050. See also Osterhoudt v. 
Rigney, 98 N. Y. 222 [aff 27 Hun 167] 
ene that under Acts [1872] c 
161, a taxpayer of a town might 
maintain an action to vacate the 
audit by a town board of a claim 
which it was without authority to 


allow). : 

99. Smith ‘vy. McIver, 9 Wheat. 
(U. S:) 532, 6 LL. ed. 152; Thorne’ v. 
Williams, 4 N. C. 30; Sayers v. Mont- 
pelier, ete., R. Co.; 90 Vt. 201, 97 A 
660, AnnCasi$18B 1050. 

1. Borden’s Condensed Milk Co. v. 
Louisiana Purchase Co., 160 Fed. 919, 
88 CCA 101, 15 AnnCas 189. 

[a] Equity cannot review a find- 
ing of fact by the secretary of the 
interior with regard to the _ selec- 
tion of public lands under a donation 
act, at least in the absence of fraud 
or mistake. Sparks vy. Brown, 2 
Wash. T. 426, 7 P 864. 

2. Sayers v. Montpelier, ete. 


Co., 90 Vt. 201, 97 A 660, neers 
1918B 1050. 
So UE S.—Ewing v. St. Louis; "S 


Wall. 413, 18 L. ed. 657; 
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upon them,®’ except in special cases presenting 
some acknowledged and defined ground of equity 
jurisdiction,®® as, for instance, in eases of fraud, 
accident and mistake, 
injury or a multiplicity of suits.? 
rect errors in legal proceedings,? even where there 
is no other method of review available.* 
tation is against the exercise of jurisdiction where 
the remedy at law fails because of improper ad- 
and not because of extraneous cir- 


or to prevent irreparable 
It will not cor- 


The limi- 


6. Legal Rights Not Established at 
Where the jurisdictions of law and equity 
are distinctly and separately exercised, plaintiff 
who founds his right upon a legal title or claim 
which is controverted must before appealing to 
equity first establish such title or claim at law.® 


McIver, 9 Wheat. 532, 6 L. ed. 152. 

Ark.—Ford vy. Judsonia Mercantile 
Co., 52 Ark. 426, 12 SW 876, 20 AmSR 
192, 6 LRA 714; Ex p. Jackson, 45 
Ark. 158. 

Cal.— Julien y. Riley, 61 Cal. 242. 

Ga.—Irvin v. Sanders, 52 Ga. 350. 

Ill.—Cassidy v. Automatic Time 
Stamp Co., 185 Ill. 431, 56 NE 1116; 
Reid v. Stock Yards L. Coal, etc., Co., 
88 Ill. A. 32; Taylor v; Weagley, 17 
Til, A. 485. 

Ky.—Farmers’ Bank vy. Collins, 13 
Bush 138; Morrison vy. Hart, 2 Bibb 
4, 4 AmD 663; County y. Dils, 5 KyL 
686, 12 Ky. Op. 482. 

1 a-—Pewles v. Dilley, 2 Md. Ch. 

N. C.—Eborn v. Waldo, 59 N. GC. 
111; Smith v. Harkins, 39 N. C. 486; 
Thorne v. Williams, 4 N. C. 30. 

S. C—Atty.-Gen. v. Baker, 30 S. C. 
Eq. 521. 

See also Judgments [23 Cye 977, 

Mcliver, 


1002). 
9 Wheat. 
6 L: ed. 152. 


4 Smith v. 
Ge SH 582" 

5. See cases infra this note. 

[a] TDlustrations—(1) Where a 
statute gave to a writ of error bond 
the force of a judgment, equity re- 
lieved against it on grounds which 
would have been a defense to an 
action at law if such had been re- 
quired. Gibbs v. Frost, 4 Ala. 720. 
(2) Where judgment has been en- 
tered on a note given upon a con- 
sideration to be performed in the 
future, and the consideration fails 
after. judgment, 
Harper v. Coleman, 4 Litt. (Ky.) 156; 
Bint’ vs Martin, 2) Ditt.-€ixcy*) 82. 
(3) But not where the defense could 
have becn made in the action at law. 
Peed v. Cureton, 1 Ark. 31, 31 AmD 
a Ne 


6 Hawaii—McBryde Sugar Co., 
eS v. Koloa Sugar Co., 19 Hawaii 
I 123 Mass. 


Mase ae v. Ross, 


Mich.—Devaux vy. Detroit, Harr. 98. 

Mo.—Harrelson y. Kansas City, 
etc., R. Co., 151 Mo. 482, 52 SW 368: 
oe Vv. Siener, 103 Mo. 314, 15 SW 

N. H.—Williams v. Mathewson, 73 
Ne 2426 0 TAM eR 72 

N. J.—Redrow v. Sparks, 75 N. J. 


Eq. 396, 72 A 442; Oppenheim vy. 
Loftus, (Ch.) 50° A 795; Todd v. 
Staats, 60 N. J. Eq. 507,.46 A 645; 


Waddell v. Beach, 9 N. J. Eq. 793. 
ies C.—Lunsford v. Boston, 16 N. C. 

Pa.—Keystone Electric Light, etc., 
Co. v. People’s Electric Light, etc., 
Co., 200 Pa. 366,-49 A~ 951; North 
Pennsylvania Coal Co. v. Snowden, 42 
Pa. 488, 82 AmD 530; Marshali v. 
Pennsylvania Co., 44 Pa. Super. 68. 
Ba ptoras Hs Til be v. Larnard; 1 Vt 

Va.—Witz v. Mullin, 90 Va. 805, 20 
SE 783. 

Nuisances see Nuisances [29 Cyc 


Smith v. '1228] 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


equity will relieve. _ 


(eee 
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The limitation of the rule is that when the legal 
right is reasonably clear and there is no uncertainty 
of the principles of law involved, its establishment 
at Jaw is not required but equity will ascertain the 
existence of the right as well as protect it.7 
cases where jurisdiction is based on the prevention 
of multiplicity of suits between the same parties are 
illustrations of the rule;’ those where the jurisdic- 
tion is founded upon preventing multiplicity of 
suits when the parties are numerous are exceptions, 
jurisdiction attaching because the establishment of 
; The rule requiring 
a Judgment at law and execution as prerequisites to 
a ereditor’s suit goes rather upon the necessity of 
Where the legal 
right is not fundamental, but a distinct ground for 
equitable relief exists, no prior determination is 
Where the distinction between law | 


rights at law is impracticable.® 
exhausting the legal remedy.!° 


necessary. 


and equity has been abolished and the same court 
has power to administer both kinds of relief, one 
resorting to an equitable remedy for the protection 


[% “McBryde Sugar’ Co.,, Ltd! |v. 
Koloa Sugar Co., 19 Hawaii 106; Har- 
relson y. Kansas City, etc., 
151° Mo. 482, 52 SW 368; 
piener,) 103 Mow 7314; 15 
Lackland v. Smith, 5 Mo, A. 153; 
Corby v..Aldrich, 4 Mo. A. 575; Re- 
drow v. Sparks, 75 N. J. Eq. 396, 72 A 
447';* Bittine’s) App.) 105 “Pay 527; 
Marshall v. Pennsylvania Co., 44 Pa. 
Super. 68; Hunter v. Wilcox, 23 Pa. 
Co, 191; Watson vy. Heyl, 17 Pittsb 
LegJNS (Pa.) 407. 

“Tf the title, though of a legal 
character, be undisputed, or perhaps, 
though denied, if it appear to be so 


| clear and incontestable as to admit 


of no reasonable doubt, and the 
court can see that a trial at law 
would be a mere formality, the bill 
will be maintained.” Hoffman _ v. 


| Beard, 22 Mich. 59, 64 [quot Loran- 


ger v. Carpenter, 167 Mich. 370, 375, 


' 132 NW 1032). 


“The sole question of dispute as 
to the title turned on the construc- 
tion of a particular deed made by the 
common ancestor in title. There 
was no disputed fact to be estab- 
lished by evidence, no conflicting 
possession, no question of any Rind 
that could have been submitted to a 
jury, had the plaintiffs begun an ac- 
tion at law to recover damages for 
the alleged trespass. Under these 
circumstances it would have been 
manifestly futile to have remitted 
the parties to one or more actions 
at law merely for the purpose of ob- 
taining the proper construction of a 
single deed.’ Bicking v. Florey’s 
Brick Works, 53 Pa. Super. 358, 363. 

fa] Where plaintifi’s right is so 
clear that the intervention of a jury 
would be unnecessary, he is entitled 
to equitable relief. Anton v. Secrist, 


54 Pa. Super. 337. 

[>] If plaintiff establishes his 
right so clearly that a verdict 
against it ought not to be allowed 
to stand, he is entitled to relief in 
equity, and defendant is not deprived 
of any legal or constitutional right 
to a jury’ trial. Watson y. Heyl, 17 
PittsbLegJNS (Pa.) 407. i 

[ec] Where a right to a way is not 
doubtful, but is clearly shown, equity 
has jurisdiction to compel the keep- 
ing open of the way, before a de- 


| eision on the question of the right 


_ side of the court. 


is had on the law 

Manbeck v. Jones, 
190 Pa. 171, 42 A 536. 

Diversion of watercourse see 
Waters [40 Cyc 616 text and note 
37]. 
Injunctions see Injunctions [22 Cyc 
0 


to the easement 


Nuisances see Nuisances [29 Cyc 
1229]. 
8. See supra § 50. 
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ject matter.17 


[§ 145] J. Objections to Jurisdiction—1. 
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of a right or the redress of a grievance need not 
first reduce his claim to judgment and exhaust his 
legal remedy by execution or other appropriate proc- 
ess, but the right will be administered and full re- 
lef given in one action.?2 

[§ 144] 7. Judicial Character of Relief. The 
powers exercised by a court of equity must be sole- 
ly of a judicial character. 
equity cannot perform an act which the law in- 
trusts to the diseretion and control of municipal or 
other publ officers,!? or control them in the ex- 
ercise of such powers,'* except to prevent an abuse 
of discretion and to require that their powers be 
exercised according to law and in a manner not to 
injure property rights unjustly. 
court from a sense of justice or public necessity, do 
that which properly belongs to the legislature,!® nor 
can it remedy a wrong by making in effect a con- 
tract between the parties with reference to the sub- 


Therefore a court of 


Neither ean the 


In 


2. See supra § 51. — equity aid the imperfect \ execution 
10. See Creditors’ Suits § 13. of a_ sheriff's deed. Moreau v. 
11. Robinson vy. Braiden, 44 W.!Detchemendy, 18 Mo. 522. (6) Or 


Va. 183,728) SE 7.9182 
Incidental determination of legal 
questions see supra § 125. 
12.° Summit Silk Co. 
Spinning Co., 154 N. C. 
820, AnnCas1912A 897. 
Creditors’ suits see Creditors’ Suits 


v. Kinston 
421, 70 SH 


Sree; : 

13. Heywood v. Buffalo, 14 N. Y. 
534; Harrisonburg vy. Roller, 97 Va. 
582, 34 SE 523. 


U. S.—Angelus vy. Sullivan, 246 
Fed. 54, 158 CCA 280. 
Ill—Thomas v. Cook County, 56 
I. 851. 
Mich.—Hudlemyer vy. Dickinson, 
143 Mich. 250, 106 NW 885, 108 NW 


1116. 

N. Y.—Guest v. Brooklyn, 69 N. Y. 
506; Heywood v. Buffalo, 14 N. Y. 
534; Woodruff v. Fisher, 17 Barb. 
224; Mace v. Newburgh, 15 HowPr 
161; Thatcher v. Dusenbury, 9 


HowPr 32; Brooklyn v. Meserole, 26 
Wend. 132 [rev 8 Paige 198]; Van 
Doren v. New York, 9 Paige 388; 
Mooers v. Smedley, 6 Johns. Ch. 28. 

Vt.—Sayers v. Montpelier, etc., R. 
Co., 90 Vt. 201, 97 A 660, AnnCas 
1918B 1050. 

Va.—Harrisonburg v. 97 
Va. 582, 34 SE 523. 

WwW. Va.—Mann y. Mercer County 
Ct., 58 W. Va. 651, 52 SE 776. 

And see supra § 137. 

[a] Reason for rule.—‘‘The result 
of such interference by a court of 
equity would be to control abso- 
lutely the council of a city or town 
in the exercise of the legislative 
functions plainly conferred upon it 
by the charter of the city or town, 
and to be exercised by the council 
according to its discretion; to usurp 
powers expressly conferred upon the 
council; and to substitute the discre- 
tion of the court in the place of that 
of the council.’ Harrisonburg v. 
Roller, 97 Va. 582, 585, 34 SH 522. 

[b] Equity has no jurisdiction; 
(1) To compel the opening of a 
street. Bauman y. Detroit, 58 Mich. 
444, 25 NW 391. (2) To regulate the 
grade of a street. Harrisonburg v. 
Roller, 97 Va. 582, 34 SE 523. (8) 
To regulate the use of streets by 


Roller, 


railroad companies. Cairo, etc., R. 
Co. v.- Peo., 92 Tl. 170; Hamilton 
Ct NEctC CO. Verran Ltonyy ete; 
Blectrie' Transit Co!'5 "Oh: Cir. Ct. 
219 413 Oh Cir Dee. TosimRaht 1ve 
Southern R. Co., (Tenn. Ch. A.) 50 


Sw 72 faff orally by supreme court. 
Oct. 26, 1898]. (4) To control offi- 
cers charged with providing for the 
division of a county. Riverside 
County v. San Bernardino County, 
134 Cal. 517, 66 P 788. (5) Nor can 


compel him to execute a deed to a 
person other than the _ purchaser. 
Garner’s App., 1 Walk. (Pa.) 438. 

{c] Suit against state officers,— 
The inhibition by the eleventh 
amendment of the federal constitu- 
tion of actions in the federal courts 
by individuals egainst a state can- 
not be evaded by an appeal to equity 
to control the action of state officers. 
McCauley y. Kellogg, 15 F. Cas. No. 
8,688, 2 Woods 13. 

15. Fleischman Co. v. Murray, 161 
Fed. 152 [rev on other grounds 213 
Un Sie lb ly ov SCt abs 53) banedsul aor 


Sayers v. Montpelier, etc., R. Co., 

cake li 201, 97 A 660, AnnCas1918B 
° / 

16. Atchison, etc., R. Co. v. Den- 


VEL, PeLCy wits @O:; CL LO UliSs GGnre Osa 
4 SCt 192, 28 L. ed. 291; Buchner v. 
Chicago, ete., R. Co., 56 Wis: 408; 14 
NW 273. 

“A court of chancery is not, any 
more than is a court of law, clothed 
with legislative power.” Atchison, 
ete, He Cosa “Denver; etcs, Raeos 
supra [quot Madison v. Madison Gas, 
etc., Co., 129 Wis. 249, 267, 108 NW 
65, 116 AmSR 944, 8 LRANS 529, 9 
AnnCas 819]. 

[a] Illustrations.—(1) The court 
eannot relieve property lawfully sub-~ 
jected to taxation from the burden 
of such taxes, because after assess- 
ment the property had greatly depre- 
ciated in value. White Sulphur 
Springs Co. v. Robinson, 3 W. Va. 
542, (2) It cannot on the ground 
of public necessity effect a condem- 
nation of a right of way for a pub- 
lic purpose not authorized by the 
legislature. Western Union Tel. Co. 
v. Ann Arbor R. Co., 90 Fed. 379, 33 
CCA 113 [rev 6n other grounds 178 
U. S. 239, 20 SCt 867, 44 L. ed. 1052}. 
(3) A court of equity has no juris-~ 
diction to fix a schedule of prices to 
be charged by a public warehouse- 
man for receiving, storing, and han- 
dling goods, and in the absence of 
equitable ground of relief it will not 
assume jurisdiction on the question 
merely of the reasonableness of 
rates. Gulf Compress Co. v. Sykes, 
159 Ala. 669, 48 S 481; Gulf Compress 
Co. v. Harris, 158 Ala. 343, 48 S 477, 
24 LRANS 399. 

Prescribing rates for public service 
corporation see Constitutional Law 
§ 937 text and note 60. 

Regulation of remedies see Consti- 
tutional Law § 286. 

17. Mitchell v. White Plains, 91 
Hun 189, 86 NYS 9385. See also supra 
§ 134 text and note 11. 

fa] Illustration.—Defendant hav- 
ing constructed a sewer upon plain- 


162 (210.3.] 


General. As distinguished from objections to juris- 
diction involving the constitution of courts,'* the 
necessity of the presence of the person or the res 
within the territorial limits of the court’s power,’® 
and process and service,?° and aside from certain 
more or less arbitrary limitations and restrictions,? 
an objection to the jurisdiction of equity resolves 
itself into an assertion of the existence of an ade- 
quate remedy in the courts of law ”? or in other duly 
constituted tribunals other than courts of equity.?3 
By reason of the fact that equity jurisdiction had 
its origin in the inadequacy of legal remedies,” this 
objection is usually spoken of as jurisdictional.?° 
And in a sense this terminology is correct, as the 
objection negatives the very foundation of the right 
to equitable relief,?° and goes not only to the lack 
of some element essential to relief under some es- 
tablished head of equity,?7 but may ameunt to an 
assertion that the subject matter is entirely without 
the established field of equity jurisprudence,”* and 
may involve an insistence upon the fundamental 
right of trial by jury.2® But nevertheless it goes 
to the propriety of acting rather than to the power 


tiff’s land, a referee directed judg- | 623, 70 NE 715. 
ment for the value of the land and 
that upon payment thereof plaintiff 


should convey the same. The court 


N,,  Jis)-d.., 475, 


EQUITY 


N. J.—Stanford v. 
101 A 388; 
County v. New Jersey Cent. R. Co., 


™ 


[$§ 145-146 


to act. And thus, in its final analysis, it may be 
said to invoke merely a rule of convenience,*! where- 
by a court of equity may prevent matters purely 
cognizable at law from being drawn into chancery 
at the will of the parties,?? and hold them to a 
waiver in the absence of proper and timely objec- 
tion,?? but at the same time may reserve to itself 
a judicial discretion to deny relief even in the ab- 
sence of such objection.** 

Under the federal statutes an objection of ade- 
quate remedy at law approximates more nearly a 
jurisdictional objection in the strict sense of that 
term.*° 

[§ 146] 2. Necessity of Objection. Generally, 
in order to be entitled to insist upon it,°* defendant 
must raise the objection that plaintiff is not entitled 
to relief in equity.27 But where the objection is 
that the subject matter is entirely outside the field 
of equitable cognizance, the court may, of its own 
motion, recognize and act upon it at any stage of 
the proceedings.*® And generally, the court has 
a large discretion to remit plaintiff to his remedy 
at law, regardless of the acts or omissions of de- 


pla wed: 757; Amis vy. Myers, 16 How. 
492, 14 L. ed. 1029; National Leather 
ce v. Roberts, 221 Fed. 922, 137 CCA 


Stanford, 87 
Hudson 


held this to be error, saying that in 
such case the court might as an act 
of grace withhold an injunction on 
condition that defendant pay the 
value, but it could not compel the 
transfer of title. Mitchell v. White 
Plains, 91 Hun 189, 36 NYS 985. 

18. See Courts §§ 13-177. 

19. See supra §§ 130-133. 

20. See infra § 357 et seq. 

21. See supra §§ 134-144. 

Bee entony, restrictions see supra 
§§ 8-10. 

22. Thompson vy. Central Ohio R. 
Cor Gara rCUE. 8: uhe 4 ol Seed, 
765. And see supra § 14. 

23. Kenney v. Consumers’ Gas 
Co., 142 Mass. 417, 8 NE 138. 

24. See supra §§ 2, 14. 

25. S.—Sullivan v. Portland, 
ete; R. :Co.,. 94 U., S. 806, 24 L.: ed. 
824: Lewis v. Cocks, 23 Wall. 466, 
23 L. ed. 70; Oelrichs v. Williams, 
15 Wall. 211, 21 L. ed. 48; Parker v. 
Winnipiseogee Lake Cotton, etc., Co., 
2 Black 545, 17 L..ed. 3338; Mills v. 
Knapp, 39 Fed. 592; Dumont v. Fry, 
12 Fed. 21. 

LE aad v. White, 4 Blackf. 

Iowa.—Keokuk, etc., R. Co. v. Don- 
nell, 77 Iowa 221, 42 NW 176. 

Me.—Woodman v. Freeman, 25 Me. 


bal) 

Md.—Drury v. Conner, 1 Harr. & 
G. 220; Gough v., Crane, 3 Md. Ch. 
119. 

Mich.,—Atty.-Gen. vy. Moliter, 26 
Mich. 444, 


Mo.—Humphreys v. Atlantic Mill- 
ing Co., 98 Mo. 542, 10 SW 140. 

Pa,—Pittsburgh, etce., Drove Yard 
Cows, App:,.123 Pa. 250, 16 A625, 

26. Thompson y. Central Ohio R. 
Co., 6 Wall. (U. S.) 134, 18 L. ed. 


765. 
Phillips v. Benfield, 249 M11. 

139, 94 NE 86; Dunham vy. Presby, 
120 Mass. 285; Stanford v. Stanford, 
87 N. J. Eq. 475, 101 A 388;, Maxwell 
v.-Frazier, 52 Or. 183, 96 P 548, 18 
LRANS 102; Small v. Lutz, 34 Or. 
US SDM 4529108) aoe 

28. U. S.—Bucyrus v. McArthur, 
219 Fed. 266; Burdell v. Comstock, 
15 Fed. 395. 

Ala.—Henderson vy. Hall, 134 Ala. 
455, 32 S 840, 638 LRA 673. 

Fla.—McMillan v. Wiley, 45 Fla. 


487, 33 S 993. 
Il].—Phillips v. Benfield, 249 Ill. 
139, 94 NE 86; Toledo, etc, R. Co. 


Vepust. Wovis,.ete:, q RiaiCoyma0s 1: 


68 N. J. Eq. 500, 59 A 3038 [aff 70 
N. J. Eq. 806, 65 A 1117]; Miller v. 


DD. S.-Casualty.Co., 6LaNoJ. bd.. bl0, | 


47 A 509. 
Or.—Small] v. Lutts, 34 Or. 1381, 55 


Pr529, 538) Pe 79. 

29. Thompson y. Central Ohio R. 
Co., 6 Wall. (U. S.)- 134, 18 L. ,edi 
765; Hipp v. Babin, 19 How. (U. S.) 
271, 15 L. ed. 633; Baker y. Biddle, 
2 F. Cas. No. 764, Baldw. 394; Mc- 


Millan y. Wiley, 45 Fla. 487, 33 S 


993. 

30. Kennedy v. Consumers’ Gas 
Co., 142 Mass. 417, 8 NE 138; Peck 
v. Beloit School Dist. No, 4, 21 Wis. 
516, 523. See also supra §§ 11, 12. 


“The objection that the plaintiff 


has an adequate remedy at law is. 


no more than a rule of practice in 
the court of chancery, upon which 
the action will be dismissed if the 
attention of the court is called to it 
at the proper time and in the proper 
manner; and although it is most fre- 
quently spoken of by courts and 
writers as a question of jurisdiction, 
it is strictly inaccurate to call it so. 
There is no want of jurisdiction, and 


. Should the court erroneously proceed, 


after objection properly taken, ac- 
cording to its own rule, it is very 
clear that the judgment would not be 
void. It might be erroneous, and 
subject to reversal in a direct pro- 
ceeding, but it could not be col- 
laterally impeached or disregarded.” 
Peck y. Beloit School Dist. No. 4, 


supra. 

31. May v. Goodwin, 27 Ga, 352. 

382. Maxwell v. Frazier, 52 Or. 
183, 96 P 548, 18 LRANS 102. 

33. See infra §§ 148, 149. 

34. See infra §§ 148, 149. 

35. U. S—Reynes vy. Dumont, 130 
U. S. 354, 9 SCt 486, 32 L. ed. 934; 
Bucyrus v. McArthur, 219 Fed. 266; 
La Vega v. Lapsley, 14 F. Cas. No. 
8,128, 1 Woods 428, 

Ala.—Tubb v. Fort, 58 Ala. 277, 

Fla.—Williams vy. Wetmore, 51 
Fla. 614, 41 S 545. : 

Ill.—Phillips v. Benfield, 249 Ill. 
139,94 NE 86. 

N. J.—Stanford v. Stanford, 87 
N. J. Eq. 475, 101 A 388. 

Or.—Maxwell v. Frazier, 52 Or. 
183, 96 P 548, 18 LRANS 102. 

And see generally supra §§ 6, 16. 
; $e3 Waiver of objection see infra 

87. U.S.—Pollock y. Farmers’ L. & 
4/157 \U, S:, 429,.15 vSCt 1678,: 89 


Ky.—Cornish y. Follis, 45 SW 1050, 
20 KyL 300. 
(ge ee v. Loring, 3 Allen 
| Mo.—Blair v. Chicago, ete., R. Co., 
89 Mo. 383, 1 SW 350; Harper v. 
Rosenberger, 56 Mo. A. 388. 


Nebr.—Tulleys v. Keller, 45 Nebr. 
220, 68 NW 388. 
N. J.—Van Horn y. Demarest, 17 


N.oJd. ig. 264, 07 A354. 

N. Y.—Lough vy. Outerbridge, 143 
N. Y. 271, 38 NE 292, 42 AmSR 712, 
25 LRA 674; Baron vy. Korn, 127 N. Y. 
224, 27 NE 804; Ostrander vy. Weber, 
114 N. Y. 95, 21 NE 112; Mentz v. 
Cook, 108). Nx <¥6;..504,) Lo, NE Seats 
Reilly v. Freeman, 1 App. Div. 560, 
37 NYS 570 [app dism 153 N. Y. 674 
mem, 48 NE 1106 mem]; Ketchum v. 
Depew, 81 Hun 278, 30 NYS 794; 
Tucker v. Manhattan R, Co., 78 Hun 
439, 29 NYS 202; Thomas v. Grand 
View Beach R. Co., 76 Hun 601, 28 
NYS 201; O’Brien v. McCarthy, 71 
Hun 427, 24.N7vS 1108 [aff 145 N. Y. 
602 ‘mem, 40 NE 164 mem]; Utica 
Bank v. Messereau, 3 Barb. Ch. 528, 
49 AmD 189; Gage y. Lippman, 12 
Misc.” 93, 38 NYS 59; Heyer v. Bur- 
ger, Hoffm. 1. 

Wash.—Wilkeson Coal, ete., Co. v. 
Driver, 9 Wash, 177, 37 P 307. 

Wis.—State v. Green Lake County 
Cir, .Ct.,, 98 Wis. 143, 73 .NW | 788; 
Sweetser v. Silber, 87 Wis. 102, 58 
NW 239; Pierstoff v. Jorges, 86 Wis. 
128, 56 NW 735, 39 AmSR 881. 

38. U. S.—-Allen v. Pullman's Pal- 
ace. Cary Co:n9189) Uso Sen6b8eF ile Ser 
682, 35 L. ed. 3083; New York Guar- 
anty, etc., Co. v. Memphis Water Co., 
107 | U:S% 205,512) SCU. 27924 » Lig ead 
484; Lewis v. Cocks, 23 Wall. 466, 
23 L. ed. 70; Parker y. Winnepiseo- 
gee Lake Cotton, etc., Co., 2 Black 
545, 17 L. ed. 333; Bronson vy. Emmet, 
ete., Counties, 237 Fed. 212; Bucyrus 
Co. v. McArthur, 219 Fed. 266; Stock- 
bridge v. Pheenix Mut. L. Ins. Co., 
193 Fed. 558; South Penn Oil. Co. v. 
Miller,, ;175;Feds) 729-99) ©@AiNn3054 
Fougeres y. Jones, 66 Fed, 316; West- 
ern Hlectric Co. v. Reedy, 66 Fea. 
163; La Vega v. Lapsley, 14 F. Cas. 
No. 8,123, 1 Woods 428. 

Ala.—Dailey v. Koepple, 164 Ala. 
317, 51 S 348; Merritt v. Alabama 
Pyrites Co., 145 Ala. 252, 40 S 1028; 
Johnston v. Shaw, 31 Ala. 592. 

Colo.—Derry v. Ross, 5 Colo. 295; 
Fulton Irr. Ditch Co. v. Twombly, 6 
Colo. A, 554, 42 P 2538. 


For later cases, developmeauts and changes in the law see cumulative Annotations, same title, page and note number, 


Pa eee 
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§§ 146-147] 


fendant in the premises, especially a federal 
But whether the suit will be dismissed or 
retained is generaliy discretionary, not imperative,*! 
except in the federal courts, when the remedy at 
law is obvious;*#? and as a rule this discretion will 
be exercised in favor of retaining the bill,*? espe- 
cially where the question is in doubt and there has 


eourt.*° 


Lawrence, 26 
Williams, 24 


Conn.—Smith vy. 
Conn. 468; Niles y. 
Conn. 279. 

Fla.—Griffin v. Orman, 9 Fla, 22. 

Ill.— Hill v. St. Louis, etc., R. Co., 
243 Ill. 344, 90 NE 676; Richards v. 
Lake Shore, etc., R. Co., 124 Ill. 516, 
16 NE 909 [aff 25 Ill. A, 344]; Gage 
v. Schmidt, 104 Ill. 106; Knox County 
v. Davis, 63 Ill. 405; Magee vy. Ma- 
gee, 51 Ill. 500, 99 AmD 571; Hickey 
Ve, Porristal, 49. T11/152553/ “Stout !'v. 
Cook, 41 111. 447; Kimball y. Walker, 
30 Ill. 482; Prettyman y. Irwin, 29 
TI AY 1122. 

Iowa.—Keokuk, etc., R. Co. v. Don- 
nell, 77 Iowa 221, 42 NW 176. 

Me.—Woodman v. Freeman, 25 Me. 
531; Chase v. Palmer, 25 Me. 341. 

Md.—Dunnock y. Dunnock, 3 Md. 
Ch. 140. 

Rete v. Loring, 3 Allen 

Miss.—Glenada Grocery Co. v. Ta- 
tum, 113 Miss. 388, 74 S 286; Lester 
v. Harris, 41 Miss. 668; Green v. 
pape ira 18 Miss. 159, 48 AmD 


Mo.—Humphreys v, Atlantic Mill- 
ing Co., 98 Mo. 542, 10 SW 140; 
Rutherford v. Williams, 42 Mo. 18. 

Nebr.—Sherwin vy. Gaghagen, 39 
Nebr. 238, 57 NW _ 1005. 

N. J.—Philadelphia Trust, etc., Co. 
v. Merchantville, 74 N. J. Eq. 330, 
69 A 729. 

_ N. Y.—Grandin vy. Le Roy, 2 Paige 
509; Underhill y. Van Cortlandt, 2 
Johns. Ch. 339 [rev on other grounds 
17 Johns. 405]; Heyer v. Burger, 
Hoffm. 1. 

- Siar ages v. Rodgers, 33 Oh. St. 

He 


Or.—Small v. Lutz, 34 Or. 131, 55 
nb 29,1 pS. "645, 

Pa.—Hdgett v. Douglass, 144 Pa. 
95, 22 A 868; Van Dyke v. Wilson, 22 
Pa. Dist. 787. 

S. C.—McDonald v. Crockett, 7 
S. C. Eq. 130; Wilson v. Cheshire, 6 
S. C. Eq. 233; Charleston Ins. Co. v. 
Potter; 3 (S.C. Hq. 6. 

Tenn—Thompson Vv. Paul, 8 
Humphr. 114; Earles v. Earles, 3 
Head 366. 

Vt.—Miner v. Shanasy, 102 A 480. 

Va.—Catron v. Bostic, 123 Va. 355, 
96 SE 845; Boston Blower Co. v. Car- 
man Lumber Co., 94 Va. 94, 26 SE 
390; Graveley v.. Graveley, 84 Va. 
145, 4 SE 218; Salamone v. Keiley, 80 
Va. 86; Green v. Massie, 21 Gratt. 
(62 Va.) 356; Beckley v. Palmer, 11 
Gratt. (52 Va.) 625: Hudson v. Kline, 
9 Gratt. (50 Va.) 379; Pollard v. Pat- 
terson, 3 Hen. & M. (13 Va.) 67. 

W.- Va.—Ward v. Hotel Randolph 
Co., 65 W. Va. 721, 63 SE 613. 

Wis.—Remington y. Foster, 42 Wis. 
608; Deery v. McClintock, 31 Wis. 
195; Tenney v. State Bank, 20 Wis. 
52. 

39. U. S.—Sullivan v. Portland, 
ete., R) Co. 94 U. S. 806, 24 L. ed. 
324; Oelrichs v. Williams, 15 Wall. 
211, 21 L. ed. 43; Hipp v. Babin, 19 
How. 271, 15 L. ed. 633; Mills_v. 
Knapp, 39 Fed. 592; Spring v. Do- 
mestic Sewing Mach. Co., 13 Fed. 
446: Dumont v. Fry, 12 Fed. 21. 

Ala.—Freeman y. McBroom, 11 Ala. 
943; McGraw v. Tombeckbee Bank, 5 
Port. 547. 

Conn.—Hine v. New Haven, 40 
Conn. 478; Hartford. v. Chipman, 21 
Conn. 488. 

Fla.—Internal Impr. Fund, ete. v. 
Gleason, 39 Fla. 771. 23 S 539; Free- 
man y. Timanus, 12 Fla, 393. 

Ill.—Harris v. Galbraith, 43 Ill. 
309; Allison v. Maley, 39 Ill. AVES Oe 

Ind.—Cummins y. White, 4 Blackf. 
356. 


‘ 


EQUITY 


Iowa.—Keokuk, ete., R. Co. v. Don- 
nell, 77 Iowa 221, 42 NW 176; Din- 
widdie v. Roberts, 1 Greene 363. 

Me.—Denison Paper Mfg. Co. v. 
Robinson Mfg. Co., 74 Me. 116; Wood- 
man v. Freeman, 25 Me. 5381. 
of ereneaee v. Crane, 3 Md. Ch. 

Minn.—Crump- vy. Ingersoll, 47 
Minn. 179, 49 NW 739. 

Mo.—Humphreys v. Atlantic Mill- 
ing Co., 98 Mo. 542, 10 SW 140. 

Mont.—Wilson vy. Harris, 21 Mont. 
374, 54 P 46, 19 Mont. 69, 47 P 1101. 

_N. J.—Roe v. Jersey City, 82 N. J. 
Eq. 641, 91 A 740; Van Horn v. 
Demarest, 77 N. J. Eq. 264, 77 A 
354; Knikel v. Spitz, 74 N. J. Ha. 
581, 70 A 992; Mertens vy. Schlemme, 
68 N. J. Eq. 544, 59 A 808; Varrick 
v. Hitt, 66 N. J. Eq. 442, 57 A 406, 
fPaff. (Ch.)' 55 A 189]; Coast’ Co. 
Vv. ‘Spring Lake, 562 Ni 23) Ha.. 615, 
SOA C21 a [ate 58 SN. IO Hq? 586, 
47 A 1131, 51 LRA 657]; Lehigh Zinc, 
etc., Co. v. Trotter, 43 N. J. Eq. 185, 
7 A 650, 10 A 607; Cutting v. Dana, 
25) NY J. Hg. 265: 

N. Y.—Metropolitan El. R. Co. v. 
Johnston, 84 Hun 83, 32 NYS 49 [aff 
158 ON. VY.0739" mem, 53 °.NE 1128 
mem]. 

N. C.—Hart v. Mallet, 3 N. C. 136. 

Or.—Small v. Lutz, 34 Or. 131, 55 
PPS 29 Ser bids 

Pa.—Owens vy. Goldie, 213 Pa. 579, 
62 A 1117; Edgett v. Douglass, 144 
Pali 95; 22) "A868." Pittsburgh, ete. 
Drove-Yard Co.’s App., 123 Pa. 250, 
16 A 625. 

Vt.—Holt v. Daniels, 61 Vt. 89, 17 
A 786. 

Va.—Boston ‘Blower Co. v. Carman 
Lumber Co., 94 Va. 94, 26 SE 390; 
Poindexter v. Burwell, 82 Va. 507. 

[a] Dismissal on appeal.—The ap- 
pellate court may dismiss a bill in 
equity where \it appears that there 
is an adequate remedy at law. In- 
ternal Impr. Fund, ete. v. Gleason, 
389 Fla. 771, 23 S 539; Freeman v. 
Timanus, 12 Fla. 393; Keokuk, etc., 
R. Co. v. Donnell, 77 Iowa 221, 42 
NW 176; Pittsburgh, etc., Drove Yard 
Covs App2e123) Pan 250,0a6 tA 9625. 
See generally Appeal and KError 
§§ 649, 655. 

40. Singer Sewing Mach. Co. v. 
Benedict, 229 U. S. 481, 33 SCt 942, 
57 L. ed. 1288; Southern Pac. R. Co. 
v. U. S., 200 'U. S. 341, 26 SCt 296, 
50 L. ed. 507; Allen v. Pullman’s Pal- 
ace Car’ Co., 139 U, 9S. 658, 11 SCt 
682, 35 L. ed. 303; Killian v. Ebbing- 
haus, 110 U. S. 568, 4 SCt 232, 28 L. 
ed, 246; Sullivan v. Portland, etc., 
R. Co., 94 U. S. 806, 24 L. ed. 324; 
Lewis v. Cocks, 28 Wall. 466, 23 LU. 
ed. 682; Oelrichs v. Williams, 15 
Wall. 211, 21 L. ed. 43; Parker v. 
Winnipiseogee Lake Cotton, ete., Co., 
2 Black 545, 17 L. ed. 333; Hipp v. 
Babin, 19 How. 271, 15 L. ed. 633; 
Kansas City Southern R. Co. v. Quig- 
ley, 181 Fed, 190; New Jersey, etc., 
Land, ete, Co. v.. Gardiner-Lacy 
Lumber Co., 178 Fed. 772, 101 CCA 
220 [rev 161 Fed. 768]; Marthinson v. 
King, 150 Fed. 48, 82 CCA 360; In- 


‘dian Land, etc., Co. v. Shoenfelt, 135 


Fed. 484, 68 CCA 196; Kane v. Luck- 
man, 131 Fed. 609; Mulqueen_ v. 
Schlichter Jute Cordage Co., 108 Fed. 
931; Terry v. Davy, 107 Fed. 50, 46 
CCA 141; McGuire v. Pensacola City 
Co., 105 Fed. 677, 44 CCA 670; Mills 
vy. Knapp, 39 Fed. 592; Spring v. 
Domestic Sewing Mach. Co., 13 Fed. 
446; Dumont y. Fry, 12 Fed. 21; 
Curry v. Re oe 11 Fed. 365. And 
supra §§ 6, 16. 
a1. opvier v. Savage, 143 U. S. 79, 
12 SCt 340, 36 L. ed. 82; Brown Vv. 
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- been a trial on the merits.** 

[§ 147] 3. Time of Objection. 
ter is wholly beyond the domain of equitable cog- 
nizance,*® an objection to the jurisdiction of equity 
must be taken at the earliest opportunity in order 
to entitle the party to insist upon it.*® 


Unless the mat- 


This has 


Lake Superior Iron Co., 134 U. S. 
530, 10 SCt 604, 83 L. ed. 1021; Kil- 
bourn v, Sunderland, 130 U. S. 505, 
9 SCt 594, 32 L. ed. 1005; Reynes v. 
Dumont, 130 U. S. 354, 9 SCt 486, 
382 L. ed. 934; Ashland Waterworks 
Co. v. Ashland, 251 Fed. 492, 163 
CCA 486; National Leather Co. v. 
Roberts, 221 Fed. 922,137 CCA 492; 
Western Electric Co. vy. Reedy, 66 
Fed. 163; Hoagland vy. Supreme Coun- 
ooo REVAL 0" SING SRE Ges 6 Oc Ok eA 

42. Singer Sewing Mach. Co. v. 
Benedict, 229 U. S. 481, 33 SCt 942, 
57 L. ed. 1288; Sullivan vy. Portland, 
ete’, R. Co. 94° UL  SHi806, 24 i. eds 
324; Lewis v. Cocks, 23 Wall. (U. S.) 
466, 23 L. ed. 70 

43. Drake Lumber Co. vy. Bran- 
ning, 66 Fla. 543, 64 S 263; DeLong 
v. Marshall, 66 Fla. 410, 63 S 723; 
Taylor v. Ainsworth, 49 Nebr. 696, 
68 NW 1045; Varick v. Hitt, 66 N. J. 
Eq. 442, 57 A 406; Lehigh Zine, ete., 
Col hv. ‘Trotter, 438) NAD. ~bae sbima 
A 650, 10 A 607. 

“If a determination and a decree 
in form will be in accordance with 
the methods pursued by courts of 
equity, then at the end of the trial 
the court will not ordinarily, of its 
own motion, turn the parties away 
and render all their litigation abor- 
tive.” Roe.v. Jersey City, 80 N. J. 
Eq. 35, 86 A 815. 

“Where the decree of the court on 
its face will be within its jurisdic- 
tion—i. e., involve no proceeding for- 
eign to the court, and grant no rem- 
edy with which the court is not 
equipped—it seems to me that it is 
generally safe for the court to pro- 
ceed even though the whole case has 
turned out to be strictly cognizable 
at law provided no objection is made 
by the parties to the litigation, and 
any right of trial by jury has been 
waived, and provided, further, that 
the court for its own protection does 
not feel called upon to turn the liti- 
gating parties away at the end of an 
expensive trial.’ Van Horn vy. De- 
si ae TENS. ng. 2645077 tA 364, 

44, Hine v. New Haven, 40 Conn. 
478; Lehigh Zinc, ete, Co. v. Trot- 
teriin43) NE“J. Hqi'i85,57) A (6503810 
A 607. 

45. See infra § 149. 

46. Ga.—Bell v. McGrady, 32 Ga. 
257; May v. Goodwin, 27 Ga. 352. 

Ill.—Miller v. Rowan, 251 Ill. 334, 
96 NE 285; Hill v. St. Louis, ete., R. 
Co., 243 Ill. 344, 90 NE 676; Law v. 
Ware, 238 Ill. 260, 87 NE 308; Kauf- 
man v. Wiener, 169 Ill. 596, 48 NE 
4793.° Martin “we Sexton,? 112)" ThA. 
199; Johnson v. Milier, 55 Ill. A. 
168; Johnson v. Miller, 50 Ill. A. 60. 

Mo.—Shickle v. Watts, 94 Mo. 410, 


N. J.—Knikel v. Spitz, 74. N. J. 
Eq. 581, 70 A 992; Christian Feigen- 


v. Anderson, 638 N. J. Eq. 264, 49 A 
578, 55 LRA 570; Krueger v.- Armi- 
tage, 58 N. J. Eq. 357, 44 A 167. 

Or.—Bowsman y. Anderson, 62 Or. 
S31 SHI23) PS 109 Zee 250 Pie 10! 

Pa.—Pittsburgh, ete, R. Co. v. 
Stowe Tpiin262 Pa, 149. 19RW LAW LS 7s 
Sears v. Seranton Trust Co., 228 Pa. 
126, 77 A 4238, 20 AnnCas 1145; Penn- 
sylvania R. Co. y. Bogert, 209 Pa. 
589, 59 A 100. 

[a] Reason for rule.—In its very 
nature the objection is of that class 
which ought to be taken in the 
earliest stages of the suit, before 
costs have accumulated, or by the 
lapse of time irreparable injury may 
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often been held to be the rule in the federal courts,*7 
but under the federal statutes 48 the federal courts 
are inclined to recognize the objection of adequate 
remedy at law at any stage of the proceedings.4® <A 
hearing on objections to jurisdiction should be had 


before the merits are gone into.®° 


EQUITY 


hearing.®? 


result, by remitting the complainant 2s 


toa legal remedy which has in fact 
become unavailing. Tubb v. Fort. 
58 Ala, 277 

47. Brown y. Lake Superior Iron 
©o., 1342 Us 'S37530, 10 jSCt (604,233) 
ed. 1021; Kilbourn v. Sunderland, 130 
Ul 0S.7505, S8SCt) 594,732 Db; ted. +1005; 
Reynes v. Dumont, 130 U. S. 354, 9 
SCt 486, 32 L. ed. 934; Thompson v. 
Central Ohio R. Co., 6 Wall. (U. S.) 
134, 18 L. ed. 765; Granite Brick Co. 
Vi, Litus, 7226 Hedi. 557, 141 -CCA' 3135 
National Leather Co. v. Roberts, 221 
Fed. 922, 1837 CCA 492; Yaryan Naval 
Stores Co. v. B. Borchardt Co., 217 
Fed. 758, 133 CCA 488; George Lum- 
ber Co. vy. Daughtery, 214 Fed. 958, 
T31 (COA 2543) Pacific \Coal,setcl, Co. 
v. Pioneer M. Co., 205 Fed. 577, 123 
CCA 593; Chapin v.. Dougherty, 183 
Fed. 309, 105 CCA 521; Sloss Iron, 
ete., Co. v. South .Carolina, ete. R. 
Co. 162) Fed. (5423..,Warmath. « cv. 
O’Daniel, 159 Fed. 87, 86 CCA 277, 16 
LRANS 414; Hapgod v. Berry, 157 
Fed. 807, 85 CCA 171; Hawkeye Gold 
Dredging Co. v. Iowa Falls State 
Bank, 157 Fed. 253 [rev on other 
grounds 177 Fed. 164, 100 CCA 626]; 
Toledo Computing Seale Co. v. Mon- 
eyweight Computing Scale Co., 142 
Fed. 919, 74 CCA 89; Williamson v. 
Monroe, 101 Fed. 322; Western Elec- 
trie Co. v. Reedy, 66 Med. 163. 

48. See supra §§ 6, 15. 

49. Southern Pac. R. Co. v. U. S., 
200 U.S. 341, 26 SCt 296, 50. Li. ed. 
507; Marthinson y. King, 150 Fed. 48, 
82 CCA 360; Allen v. Pullman’s Pal- 
ace Car Co., "139 U.S, 658, 11 SCt 682, 
35) aed? 303; Parker vy. Winnipiseo- 
gee Lake Cotton, ete., Co., 2 Black 
Gs Sa) 645,517 47 ed.) 3333 ykaneiws 
Luckman, 131 Fed. 609; Gray v. Beck, 
6 Fed. 595; Baker v. Biddle, 2 F. Cas. 
No. 764, 1 Baldw. 394; Pierpont v. 
Howle, | 29 :B. Cas, No... 11,152, 0.2 
Woodb. & M. 23. 

50. Enright v. Amsden, 70 Vt. 183, 
40 A 87; Murphy vy. Lincoln, 63 Vt. 
278, 22 A 418. i 

fa] In Pennsylvania, under the 
act of June 7, 1907, where the ques- 


tion of equity jurisdiction is raised | 


by demurrer or in the answer, and 
not withdrawn by a proper entry on 
the record, the chancellor should dis- 
pose of it in limine. Goss v. Spen- 
eer, 245 Pa. 12, 91 A 215; Ebling v. 
Schuylkill Haven, 244 Pa. 505, 91 
A 360; Naomi Coal Co. v. Moore, 18 
Pa. Dist. 616; Brower v. Levan, 7 
Pa, Dist. 702, 21 Pa. Co, 311. 

51. U. S.—Kilbourn v. Sunderland, 
1308 Us S37 505,719 oSCt 594,132), [ie ed. 
1005; Cincinnati Equipment Co. v. 
Degnan, 184 Fed. 834, 107 CCA 158; 
Acord v. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 


G@A/ 625° (certiorari. den) 215  U..'S. 
607, 30 SCt 408, 54 L. ed. 346)]; To- 
ledo Computing Scale Co. Vv. 
Moneyweight Computing Scale Co., 
142 Fed. 919, 74 CCA 89; South- 
ern t Paci. tiCo.. ve UEuStjA133 med. 
651 o66s COA: & 5i8t | Park yah? £2 ob ed. 
544]; Altoona Electrical, ete., Co. 
v. Kittanning, étc., St.: R. Co., 126 
Fed. 559; Waite v. O'Neil, 76 Fed. 


408, 22 CCA 248, 
on this point 72 Fed. 348]; Dederick 
v. Fox, 56 Fed. 714; Consolidated 
Roller-Mill Co. v. Coombs, 39 Fed. 
25 (Post v., |Gorbinz 194 By) CasiauNo. 
11,299, 5 NatBankrR 11. 
-Alaska.—Pioneer Min, Co. v. Pa- 
4 Alaska 388; Jualpa 
Co. v. Thorndyke, 4 Alaska 207. 
pri cael v. Warner, 14 Ark. 
345. 

Conn.—Niles v. Williams, 24 Conn. 


| erbridge, 143 


34 LRA 550 [aff | 


Ga.—Coston y. Coston, 66 Ga, 382; 
Bell v. McGrady, 32 Ga. 257; May v. 
Goodwin, 27 Ga, 352; Hargraves v. 
Jones, 27 Ga. 238; Kendrick v. Whit- 
field, 20 Ga. 37 

Ill.—Tarr v. memerats 264 Ill. 110, 
105 NE 957; Kaufman v. Wiener, 
169 Ill. 596, 48 NE 479; Clemmer v. 
Drovers’ Nat. Bank, 157 Ill. 206, 41 
NE 728; Turpin v. Dennis, 139 Ill. 
274, 28 NE 1065; Ryan v. Duncan, 
88 Ill. 144; Magee v. Magee, 51 Ill. 
500, 99 AmD 571; Nelson v. Chicago 
First Nat. Bank, 48 Ill. 36, 95 AmD 
510; Stout v. Cook, 41 Ill. 447; Hard- 
ing ov. (Olson;) 76 01ll.. At 475 [aff 17:7 
PI 1298,2252 NEB 48219 .CGhicagou wy. 
Cameron, 22 Tih A. 91 [aff 120 Ill. 
447, 11 NE 899]. 

Iowa.—MecConn v. Root, 52 Iowa 
727, 3 NW 148; Eddy v. Root, 52 
Iowa 726, 3 NW 144; Whiting v. 
Root, 52 Iowa 292, 3 NW 134. 

3 Bibb. 
384, 


Md.—Melvin vy. Aldrich, 81 Md. 
650, 32 A 389; Gough vy. Crane, 3 Md. 
Chir ii'9? 

Mass. — Bauer vy. _ International 
Waste Co., 201 Mass. 197, 87 NE 637; 
Crocker y. Dillon, 133 Mass. 91; Jones 
v. Keen, 115 Mass. 170; Page v. 
Young, 106 Mass. 313; Creely v. Bay 
State Brick Co., 103 Mass, 514; Tar- 


bell v. Bowman, 103 Mass. 841; 
Dearth vy. Hide, ete., Nat. Bank, 100 
Mass. 540; Russell v. Loring, 3 Allen 


121; Massachusetts Gen. Hospital v. 
State Mut. L. Assur. Co., 4 Gray 227; 
Raynham First Cong. Soc. y. Trus- 
tees of Fund, etc., 23 Pick. 148; Clark 
Vorhint, 22: Picks 2315 33 AmDe 733. 
Nee eet v. Williams, Walk 
120. 

Miss.—Cable v. Martin, 2 Miss. 558; 


Head v. Grevais, 1 Miss. 431, 12 AmD | 


577; McAuley v. Mardis, 1 Miss. 307; 
Davis v, Roberts, Sm: & M. Ch, 548; 
Osgood yv.. Brown, Freem. 392. 

N, J.—Cuttin v. Dana, 25 N. J. 


Eq. 265; Bates v. Conrow, TANS a: 
Bas L3'%. 

N. Y.—Bloomquist v. Farson, 222 
Nw Yi0375) (118) Ns 855 > Rati 1:70; App. 


Div. 64, 156 NYS 47]; Lough v. Out- 
Nip. 271; 4276, 388 NE 
292, 42 AmSR 712; Williamsburgh 
Sav. Bahk v. Solon, 136 N. Y.: 465, 
32 NE 1058; Watts v, Adler, 29 NE 
131, '3 Silv. sAs (585s Baron weeKiorn, 
127 N. Y. 224, 27 NE 804 [aff 51 Hun 
401, 4 NYS 334]; Hyatt v. Ingalls, 
124.N. Y. 98, 26 NE 285; Ostrander 
v. Weber, 114 N. Y. 95, 21 NE 112; 
Mentz v. Cook, 108 N. Y. 504,15 NE 
541; Truscott v. King, 6 N. Y. 147; 
Stiefel v. New York Novelty Co., 14 
App. Div. 371, 48 NYS 1012; Tucker 
v. Manhattan R. Co., 78 Hun. 439, 29 
NYS 202; O’Brien v. McCarthy, 71 
Hun 427, 24 NYS 1108 [aff 145 N, Y. 
602 mem]; Pam vy. Vilmar, 54 HowPr 
235; Hawley v. Crammer, 4 Cow. 
717; Gable v. Miller, 10 Paige 627 
[rev on other grounds 2 Den. 492]; 
Wolcott v. Sullivan, 6 Paige 117; 
Bradley v. Root, 5 Paige 632; Atty.- 
Gen. v. Purmort, 5 Paige 620 [aff 16 
Wend. 460]; Utica Bank v. Utica, 4 
Paige 399, 27 AmD 72; Fulton Bank 
v. New York, etc., Canal Co., 4 Paige 
L27 sue Roy .vweePlatt 44 Paige ite: 
Wiswall v. Hall, 3 Paige 318; Grandin 
V;; ue) Roy,,2 Paige 509; Livingston 
v. Livingston, 4 Johns. Ch. 287, 8 
AmD 562; Underhill v. Van Cortlandt, 
2° Johns; Chr 339% [rev von other 
grounds 17 Johns. 405]; Ramsay v. 
Harris, Clarke 330; Holmes vy. Dole, 
Clarke 71; Whitlock vy. Duffield, 
Hoffm. 110 [rev on other grounds 26 


j etex,, Co., 


he 


oy 
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At hearing or trial. Generally the objection comes 
too late where it is made for the first time at the 
Where it is not raised until the hearing 
the court is not obliged to entertain it, even though 
it would have been worthy of attention if it had 
been taken in liminie.®? 


Where a discovery is asked 


Wend. 55]; Kobbi v. Underhill, 3 
Sandf. Ch. 277. Compare De Bus- 
sierre v. Hollady, 4 AbbNCas 111, 
55 HowPr 210 (holding that the ob- 
jection might be raised at the trial, 
if taken before the introduction of 
evidence on the merits). 

N. C.—Burroughs vy. McNeill, 22 
N..-G. 297 

Oh.—Nicholson v. Pim, 5 Oh.’ St. 
25; Rees v. Smith, 1 Oh. 124, 183 AmD 


599: 
Or.—Bowsman vy. Anderson, 62 Or. 


490": 123 '- Pi 1109254-1094, 71 25reP N20 
[cit ,CyeJ;. Hume +v. «Burns) - 50), Ors 
124, 90 P 1009; O’Hara v. Parker, 


|27 Or. 156, 39 P1004; Kitcherside v. 


Myers, 10 Or. 21. 

Pa.—Sears v. Scranton Trust Co., 
228) Par"1265 TT cAy 4287 20> AnnGas 
1145; Elarrington v. Florence Oil Co., 
178 Pa. 444, 35 A 855; Searight v. 
Carlisle Deposit Bank, 162 Pa. 504, 
29 A 783; Evans v. Goodwin, 132 Pa. 
136, 19 A 49; Winters v.: Cohn; 20 
Pa. Dist... 751; Kentucky Bank v. 
Schuylkill Bank, 1 Pars. ie Cas. 180. 

Ss. 8 S. C. Eq. 
nwa MeTeer Vv. Moorer,. 8S: Clibe& 
62; McDonald vy. Crockett, 1-9 Soee Cos 
Eq. 130. 

Vt.—Deerfield Lumber Co. v. Ly- 
man, 89 Vt. 201, 94 A 837. 

Va.—Mayo v. ‘Murchie, 3 Munf, (17 
Via.) 858. 1a, 

Wash.—Wilkeson Coal, ete., Co. v. 
Driver, 9 Washes IT. 37 Pags0re 

Wis.— Johnson v. Huber, 106 Wis. 
282, 82 NW 137; Meyer vy. Garth- 
waite, 92 Wis. 571, 66 NW 704; Pier- 
stoff v. Jorges, 86 Wis. 128, 56 NW 
735, 39 AmSR 881; Deery v. Me- 
Clintock, 31 Wis. 195. 

“This seems to be a reasonable 
rule, for after the defendants had 
answered to the merits of the bill, 
and consequently great expenses had 
been incurred, it would seem to be 
unreasonable to allow them to in- 
terpose with an _ objection which 
ought to have been made on demurrer 
to the bill, and before answering to 
the merits. Under such cireum- 
stances a court of equity ought to 
retain the cause, provided it be com- 
petent to grant relief, and have juris- 
diction of the subject matter.” Clark 
V. sFlint, 22 Plek3s” (Mass:;)=23, e237: 
33 AmD- 733. 

fa] With relation to findings of 
fact and-conclusions of law.—(1) An 
objection to jurisdiction in equity 
may be raised at any time before 
findings of fact and conclusions of 
law. Owens vy. Goldie, 213 Pa. 579, 
62 A.1117.. (2). An objection to a 
bill in equity, after findings of fact 
and law have been filed and decree 
nisi entered, that plaintiff has an 
adequate remedy at law, comes too 
late. Rinaker v. Dollar Say. Fund, 
219% Pa;:.523,.69)A, 743° (3) 
Where the allegations of a bia 
equity are sufficient to give a court 
of equity jurisdiction, and the case 
goes to a hearing upon its merits 
and the facts are found, the juris- 
diction is not defeated by the fact 
that the finding shows that the peti- 
tioner had adequate remedy at law. 
Brewster v. Colegrove, 46 Conn. 105. 

52. Singer Sewing Mach. Co. v. 
Benedict, 229 U.S. ‘481, 33, SCt. 942, 
57 Li. ed. 1288; Southern Pac: Ri :Ga. 
ve Ue S., 200 US 354, 26 SCt 298, 
50 L. ed. 512 [aff 133 Fed. 662, 66 
CCA 560]; Southern Pac. R. Co. v. 
U. S., 200: U. S.:341,,26 SCt 296, 50 
L. ed. 507; Perego v. Dodge, 163 U.S. 
160, 16 SCt.971, 41 L. ed. 113; Insley 
Vv.) UlS., f2502Us cS.) 512; dt PSC 158, 
37 L. ed. 1168; Brown y. Lake Su- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_it has been held that the objection may be made 
‘on the hearing, as the case will not be sent to law 
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until discovery is complete.®? » 
After testimony taken. 


from the proof.54 


_After reference to master or arbitrator. 
tion to the jurisdiction if equity comes too late after 


perior Iron Co.,. 134.U. S. 530, 10 
SCt 604, 33 L. ed. 1021; Kilbourn v. 
Sunderland, 130 U. S. 505, 9 SCt 954, 
32 L. ed. 1005; Reynes v. Dumont, 
130 (Us: S24 .354, 9 SCt 486, 32 L. ed. 
934; Wylie v. Coxe, 15 How. (U. 8S.) 
415, 14 L. ed. 753. 

“The rule as stated in 1 Daniell’s 
Chancery Practice 555, 4th Am. ed., 
is that if the objection of want of 
jurisdiction in equity is not taken 
in proper time, namely, before the 
defendant enters into his defense at 
large, the court, having the general 
jurisdiction, will exercise it; and in 
a note on page 550 many cases are 
cited to establish that ‘if a defend- 
ant in a suit in equity answers and 
submits to the jurisdiction of the 
court, it is too late for him to ob- 
ject that the plaintiff has a plain 
and adequate remedy at law. This 
objection should be taken at the 
earliest opportunity. The above rule 
must be taken with the qualification 
that it is competent for the court 
to grant the relief sought, and that 
it has jurisdiction of the subject- 
maiter.’ ... It was held in Lewis v. 
Cocks, 23 Wall. (U. S.) 466, 23 L. ed. 
70, that if the court, upon looking 
at the proofs, found none at all of 
the matters which would make a 
proper case for equity, it would be 
the duty of the court to recognize 
the fact and give it effect, though 
not raised by the pleadings nor sug- 
gested by counsel. To the same ef- 
fect is Oelrichs v. Williams, 15 Wall. 
a, (Ss) 2s 214 Meds) 43.) The .doc= 
trine of these and similar cases is 
that the court, for its own protec- 
tion, may prevent matters purely 
cognizable at law from being drawn 
into chancery at the pleasure of the 
parties interested; but it by no 
means follows, where the subject- 
‘matter belongs to the class over 
which a court of equity has juris- 
diction, and the objection that the 
complainant has an adequate remedy 
at law is not made until the hear- 
ing in the appellate tribunal, that 
the latter can exercise no discretion 
in the disposition of such objection. 
Under the circumstances of this case 
it comes altogether too late, even 
though, if taken in limine, it might 
have been worthy of attention.” 
Reynes v. Dumont, 130 U. S. 354, 
895, 9 SCt 486, 32 L. ed. 934 [quot 
Brown vy. Lake Superior Iron Co., 134 
i. Sx 5380; 535, 10 SCt 604, 33 \L. ed. 


1021]. 
53. Baker v. Biddle, 2 F. Cas. No. 
764, Baldw. 394; Foster 


v. Swasey, 
9 F. Cas. No. 4,984, 2 Woodb. & M. 
217; Pierpont v. Fowle, 19 F. Cas. 
No. 11,152, 2 Woodb. & M. 23. 

54, U. S.—Kilbourn v. Sunderland, 
130°U.: S. 505, 9 SCt.594, 32. L. ved. 
1005; Chapin v. Dougherty, 183 Fed. 
09, 105° CCA (5213) Sloss Iron, ete., 
Co. v. South Carolina, etc., R. Co., 162 


Fed. 542; Dederick y. Fox, 56 Fed. 
714. 

Di C.—U, -S. Trust) Cov:v.. Blundon, 
42 App. 500; Tyler v. Moses, 13 App. 
428. 

Tll.—Hickey v. Forristal, 49 Ill. 
255; Dodge v. Wright, 48 Ill. 382. 


Iowa.—McVey v. Manatt, 80 Iowa 
132, 45 NW 548. { 
. Mich.—Wyckoff. v. Victor Sewing 
Mach. Co., 43 Mich. 309, 5 NW 405. 
N. J.—Hoagland v. Supreme Coun- 
BES oie Ate 7 Cae Nat lin tiOlennO.0,(- yeni. eA. 
982; Mertens y. Schlemme, 68 N. J. 


The objection comes too 
late where the party first presents it after the tes- 
timony,°* or a large portion thereof,®> has been 
taken, unless the want of jurisdiction first appears 


EQUITY 


arbitrator.®§ 


On appeal. 


Objec- 


Eq. 544, 59 A 808; Coast Co. v. Spring 
Hake yeoGeNey Jar td. 615036 Ans21: 
Lehigh Zine, ete., Co. v. Trotter, 43 


N. J. Hg. 185, 7 A650, 10 A 607. 
N. Y.—Hirsh vy. Manhattan R. Co., 
84 App. Div. 374, 82 NYS 754; Cum- 


ming vy. Brooklyn, 11 Paige 596. 
Or.—Bowsman vy. Anderson, 62 Or. 
Ae 2d eri LOOA 128 "P70: 
Pa.—Pittsburgh, etc., R. Co. v. 
Stowe, Tp.,.252 Pa. 149, 97 A 197; 
Searight v. Carlisle Deposit Bank, 
162) Pa,. 504, 29° An 788 Shillito ‘v. 
Shillito, 160 Pa. 167, 28 A 687. 
sie D. C.—Tyler v. Moses, 13 App. 
Ga.—Dixon v. Merchants’, 
Land Co., 103 Ga. 707, 30 SE 690. 
Ill—Kaufman y. Wiener, 169 fll. 
596, 48 NE 479 [rev 68 Ill. A. 250]; 
Johnson vy. Miller, 55 Ill. A. 168. 


etc., 


Mich.—Flanders y. Chamberlain, 
24 Mich, 305. 
Pa.—Shillito vy. Shillito, 160 Pa. 


167, 28 A 637. 

{a] Petitioner’s testimony.—W here 
a cause of action is set forth 
in the petition, and sustained by the 
proof, a motion to dismiss because 
of a remedy at law, made after pe- 
titioner’s testimony has been intro- 
duced, comes too late. Dixon v. Mer- 
chants’, ete., Land Co., 103 Ga. 707, 
30 SE 690. 

56. Daniels v. Street, 15 Ark. 307; 
Cockrell v. Warner, 14 Ark. 345; 
Price v. State Bank, 14 Ark. 50; 
Jacobson v. Brooklyn El. R. Co., 22 
Misc. 281, 288, 48 NYS 1072. 

“The compiaint thus states a good 
suit in equity only. In such a case 
the defendant never had to plead 
that the plaintiffs, or any of them, 
had an adequate remedy at law, in 
order to oust chancery of jurisdic- 
tion. On the contrary, when the 
proof showed that instead there was 
only a common law action, it was in 
time to take the objection to the 
jurisdiction of chancery then, and 
the suit had to be dismissed.” 
Jacobson vy. Brooklyn El. R. Co., 


S.—Hapgood y. Berry, 157 
Fed. 807, 85 CCA 171; Quirk v. Quirk, 
. 199; Sanders. v. Riverside, 
118 Fed. 720, 55 CCA 240; Burton v. 
Platter, 53 Fed. 901, 4 CCA 95. 
Tll.— Harding v. Olson, 177 Ill. 298, 
52 NE 482 [aff 76 Ill. A. 475]. 
Mass.—Aronson vy. Orlov, 228 
1, 116 NE 951; Torrey v. Parker, 
220 Mass, 520, 108 NE 472; Driscoll 
v. Smith, 184 Mass. 221, 68 NE 210; 
Parker vy. Nickerson, 137 Mass. 487. 
Pa.—Richmond v. Bennett, 205 Pa. 
470, 55 A 17; Harrington v. Florence 
Oil Co., 178 Pa. 444, 35 A 855; Evans 
vy. Goodwin, 132 Pa. 136,19 A. 49; 
Giamini v. Cubicciotti, 25 Pa. Dist. 
359; Pennsylvania Co. y. Franklin F. 
Ins. Co., 5 Pa. Dist. 323. 
R. I.—Hazard y. Coyle, 22 R. I. 
435, 48 A 442. 4 
[a] After master’s report.—(1) 
The objection to jurisdiction in equity 
that the plaintiff has an adequate 
remedy at law cannot first be taken 
after a master’s report has been filed. 
Haskell v. Merrill, 179 Mass. 120, 60 
NE 485; Dickens v, Ashe, 3 N. C. 
176. (2) Where defendant to a bill 
to establish an equitable set-off and 
for other equitable relief did not 
plead _ that plaintiff had an adequate 
remedy at law as to the set-off, he 
cannot urge that objection to the 
court’s jurisdiction after the mas- 


After hearing or trial. 
made for the first time after a hearing,®® or, in a 
code state, after trial.% 

Except in those cases where the sub- 
ject matter is wholly foreign to the jurisdiction of 
the court, the objection that there is an adequate 
remedy at law must be insisted upon in the court 
below and cannot be made for the first time on ap- 


Mass. ; 
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a reference and proceeding before a master,5? or 


Nor can the objection be 


ter’s report. Perry v. Pye, 215 Mass. 
403, 102 NE 658. (3) But where a 
bill is filed for discovery, and framed 
in the words of a statute providing 
therefor, objection to entertaining it 
as a creditors’ bill on the ground that 
there was a remedy at law is not too 
late, although made after report of 
the master, intention to treat it as a 
creditors’ bill not being disclosed till 
after answer and the taking of the 
testimony. People’s Nat. Bank vy. 
Kern, 193, Pay 59) 24nd Soa. 

58. Strong v. Willey, 104 U.S. 512, 
26 L. ed. 642 (where after replication 
defendant submitted the controversy 
to an arbitrator under an agreement 
that a decree should be based upon 
his report). 

59. U. S.—Hapgood y. Barry, 157 
Fed. 807, 85 CCA 171; Acord v. Po- 
cahontas Corp., 156 Fed. 989 [aff 174 
Fed. 1019, 98 CCA 625 (certiorari den 


215 U. S. 607, 30 SCt 408, 54 L. ed. 
346) ]. 

Conn.—Brewster vy. Colegrove, 46 
Conn. 105; Downes vy. Bristol, 41 
Conn. 274; Hartford v. Chipman, 21 
Conn. 488. 

Ill.—Shedd vy. Seefeld, 126 Ill. A. 


375 [aff. 230 Ill. 118, 82 NE 580, 120 
AmSR 269, 13 LRANS 709]. 

Mass.—Page v. Young, 106 Mass. 
313; Dearth v. Hide, ete., Nat. Bank, 
100 Mass. 540. 

Mich.—Detroit Motor Co. v. Detroit 
Third Nat. Bank, 111 Mich. 407, 69 
NW 726. ‘ 

N. H.—Barrett v. Cady, 78 N. H. 
60,-96-A 325; 
fie Time Rey, v. Powell, 8 Del. Co. 

Porto Rico.—Salcedo y. Gonzalez, 8 
Porto Rico Fed. 529. 

{a] After decree pro confesso and 
after a receiver has taken possession 
of property and commenced its ad- 
ministration for the benefit of credi- 
tors, it is too late to object to the ju- 
risdiction. Brown vy. Lake Superior 
», L384 U.S. '580, 10 St 604, 


[b] 
jurisdiction will not permit an ob- 
jection to the jurisdiction to prevail 
after the parties have proceeded to 
a hearing on the merits. Shillito v. 
Shillito, 160 Pa. 167, 28 A 637; Drake 
v. Lacoe, 157 Pa, 17, 27 A 538; Ed- 
gett v. Douglass, 144 Pa. 95, 22 A 
868; Evans v. Goodwin, 132 Pa. 136, 
19 A 49; Adams’ App., 113 Pa. 449, 
6 A 100; Pennsylvania Ins. Co. v. 
Hrankling Prins. (Co: sbwbas Distemo oss 

{c] Hearing on interlocutory ap- 
plication (1) may bar the objection, 
as where defendant appeared at the 
hearing appointing a receiver and 
also at one before a master, without 
objection. Jones v. Keen, 115 Mass. 
179. (2) Or where no objection was 
made until after the granting of an 
injunction. State v. Green Lake 
County Cir. Ct., 98 Wis. 143, 73 NW 
788 (where an attempt was made to 
attack the injunction collaterally). 

60. Minn.—Newton v. Newton, 46 


Minn. 32, 48 NW 45; St. Paul, etce., 
R. Co. v. Robinson, 41 Minn. 394, 
43 NW 75. 

Mo.—Bagley v. Tyler, 43 Mo. A. 
195. 

Nebr.—Sherwin y. Gaghagen, 39 
Nebr. 2388, 57 NW 1005. 

N. Y.—Watts v. Adler, 130 N. Y. 


646, 29 NE 1381; Baron vy. Korn, 127 
N. Y. 224, 27 NE 804; Hyatt v. In- 
galls, 124 N. Y. 938, 26 NE 285; Os. 


166 [210.J.] 


peal. 


eourt of law.%? 


trander v. Weber, 114 N. Y. 95, 21 
NE 112; Mentz v. Cook, 108 N. Y. 
504, 15 NE 541, 

Oh.—Culver y. Rodgers, 33 Oh. St. 
537; Nicholson v. Pim, 5 Oh. St. 25. 

Or.—O’Hara y. Parker, 27 Or. 156, 
39 P 1004; Kitcherside vy. Myers, 10 
OreZ4. 

Wis.—Meyer v. Garthwaite, 92 Wis. 
571, 66 NW 704. 

61. U. S.—Louisville, ete., R. Co. 
Vv.’ BY.’ W.> Cook Brewing Co.,, 223 
ICSE oc SOU W189 6ndused. Sbm: 
Perego iv. “Dodee! 1163 “UL S. 160; “16 
Sct 971, 41 L. ed. 113; Hollins v. 
Brierfield Coal, ete., Co., 150 U. S. 
aul, 14 SCUI2 77137 Ted) 111385, Dyler 
v. Savage, 148 U, 8. 79, 12 SCt 340, 
36 L. ed. 82; Allen v. Pullman’s Pal- 
ace uCar Coy Aso (OSs Oo ss Lh Ot 
682, 35 L. ed. 303; Brown vy. Lake 
Superior Iron Co., 134 U.S. 530, 10 
SCt 604, 33 L. ed. 1021; Kilbourn v. 
Sunderland, 130 U. S. 505, 9 SCt 594, 
32 L. ed. 1005; Reynes vy. Dumont, 
180\U..S. 354,°9 SCt: 486, 32 LL. ed. 
934; Cosby v. Buchanan, 23 Wall. 
420, 23 L. ed. 138; Oelrichs v. Wil- 
liams, | 15) Wall. 211, 21) li. ed. 43; 
Amis v. Myers, 16 How. 492, 14 L. 
ed. 1029; Wylie v. Coxe, 15 How. 
415, 14 L. ed. 753 (unless the defect 
appears on the face of the bill); 
Boyce v. Grundy, 3 Pet. 210, 7 L. ed. 
655; New York Audit Co. vy. Louis- 
ville, 185 Fed. 349, 107 CCA 461; Od- 
bert v. Marquet, 175 Fed. 44; 99 CCA 
60; Acord v. Western Pocahontas 
Corp., 156 Fed. 989 [aff 174 L. ed. 
1019, 98 CCA 625 (certiorari den 215 
U. S. 607, 30 SCt 408, 54 L. ed. 346)]; 
Lone Jack Min. Co. v. Megginson, 82 
Fed. 89, 27 CCA 63; Guarantee Co. of 
North America vy. Mechanics’ Sav. 
Bank, ete., Co., 80 Fed. 766, 26 CCA 
146 [rev on other grounds 173 U. S: 
582, 19 SCt 551, 43 L. ed. 818]; In- 
ternational Trust Co. v. Norwich 
LIMON eH Tens TSOC., nile Meds) 8 1,ue dey, 
CGA 6055) Union PackiR:) Cosy.) Har-= 
ris, 63 Fed. 800, 12 CCA 598; Fisher 
y. ‘Knight, 61 Fed. 491, 9 CCA 582; 
Reynolds v. Watkins, 60 Fed. 824, 
GVCOCA Rotss Melty vy. St. Louis) etei, 
R. Co., 60 Fed. 316, 8 CCA 685; Pre- 
teca v. Maxwell Land Grant Co., 50 
Fed. 674, 1 CCA 607. 

Ala.—Norton v. Norton, 94 Ala. 
481, 10 S 436; Tubb y. Fort, 58 Ala. 
277. 

Ark.—Moss v. Adams, 32 Ark. 562; 
Talbot vy. Wilkins, 31 Ark. 411; King 
v. Payan, 18 Ark. 583; Mooney vy. 
Brinkley, 17 Ark. 340; Daniels v. 
Street, 15 Ark. 307; Sexton v. Pike, 13 
Ark, 193. 

Colo.—Frue v. Houghton, 6 Colo. 
318; Strousse vy. Clear Creek County 
Bank, 9 Colo. A. 478, 49 P 260. 

Conn.—Mowry v. Hawkins, 57 
Conn. 453, 18 A 784; Niles v. Wil- 
liams, 24 Conn. 279, ) , 

Fla.—Terra Ceia v. Taylor. 68 Fla. 
261, 67 S 169; Williams yv. Wetmore, 
51 Fla. 614, 41 S 545; De Cottes 
v. Clarkson, 43 Fla. 1. 29 S 442; Gor- 
don v. Clarke, 10 Fla. 179; Griffin 
v. Orman, 9 Fla. 22. 

Tll.—Central, El. Co, v. Peo., 174 
Tes tod INE W254. 4 oY RAS Goes 
Hazle'v. Bondy, 173 Tl. 302,°50 NE 
671; Vermont v. Miller, 161 Ill. 210, 
43 NE 975; Street vy. Chicago Wharf- 
ing, ete.) Conwtb7 Til, 6056 41 UNE 
OS UE wVve RS eImect. Lo oion Uleeat da 
38 NE 645: Turpin v. Dennis, 139 Ill. 
274,238 NE 10655 Mix vy. Ross) 57 
Til. 121; Magee v. Magee, 51 Ill. 500, 
99 AmD 571; Hickey v. Forristal, 49 
Ill. 255; Dodge v. Wright. 48 IM. 
382: Stout v. Cook, 41 Ill. 447; Ohling 
Vi. Aeuitjens, 32, Ml 280" Kaimball = ye 


Whenever this objection is raised for the 
first time on appeal, the court will lay hold of any 
vestige of chancery jurisdiction before it will dis- 
-miss the cause and send plaintiff to begin anew in a 
Where defendant demurs on this 
ground and the demurrer is overruled, he may in- 


(146, 32 
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Walker, 30 Ill. 482; Bottigliero v. 
Zeidman, 205 Ill. A. 587; Matthewson 
v. Davis, 91 Tll. A. 153 [rev on other 
grounds 191, Ill, 391,61, NH. 68]; 
Black v. Miller, 71 Ill. A. 342 [rev 
on other groinds 173 Ill. 489, 50 NE 
1009]; Baker vy. Baker, 69 Ill. A. 461; 
Joliet Gas Light Co. v. Sutherland, 
68 Ill. A. 230; Roche y. Norfleet, 63 
Ill, A. 612; Anderson vy. Montgomery, 
47 Ill. A. 79; Soldiers’ Orphans’ Home 
v. Lyon, 42. Ill. A. 615; Schmohl v. 
Fiddick, 34 Ill. A. 190; Prettyman v. 
Irwin, 29 Il]. A. 122; Pixley v. Gould, 
13 Ill, A. 565; Darby v. Dixon, 4 Ill. 


Iowa.—Logan vy. McCahan, 102 
Iowa 241, 71 NW 252; In re Knapp, 
101 Iowa 488, 70 NW 626; Bull v. 
Keenan, 100 Iowa 144, 69 NW 433; 
Corey v. Sherman, 96 Iowa 114, 64 
NW 828, 82 LRA 514; Linden v. 
Green, 81 Iowa 365, 46 NW 1108; 
Benjamin vy. Vieth, 80 Iowa 149, 45 
NW 731; Adams County v. Hunter, 
78 Iowa 328, 43 NW 208, 6 LRA 615; 
Gould v. Hurto, 61 Iowa 45, 15 NW 
588; O’Brien v. Putney, 55 Iowa 292, 
7 NW 615; Hintrager v. Sumbargo, 
54 Iowa 604, 7 NW 92; Phinny v. 


PAL SUSIT. 


Warren, 52 Iowa 332, 1 NW 522, 3 
NW 157; Tugel v. Tugel, 38 Iowa 
349; Savery v. Browning, 18 Iowa 
246. 
ae i Oe vy. Manning, 26 Md. 
ste 
Mass.—Haskell v. Merrill, 179 
Mass. 120, 60 NE 485; Crocker v. 


Dillon, 138 Mass. 91; Jones v. Keen, 
115 Mass. 170; Page v. Young, 106 
Mass. 318; Creely v. Bay State Brick 
Co., 103 Mass. 514; Dearth v. Hide, 
ete., Nat. Bank, 100 Mass. 540; Rus- 
sell v. Loring, 3 Allen 121; Clark v. 
Flint, 22 Pick. 231, 33 AmD 733. 
Mich.— Wallace v. Harris, 32 Mich. 
380; Stockton vy. Williams, Walk. 120. 
Minn.—Lloyd vy. Simons, 97 Minn. 
815, 105 NW 902; Newton v. Newton, 
46 Minn. 33, 48 NW 450. 
Miss.—Barrett v. Carter, 69 Miss. 
Co: 


593, 13S 625; 

Mo.—Blair v. Chicago, ete., R. 
89 Mo, 383, 1 SW 350; ‘Parks. v. 
People’s Bank, 31 Mo. A. 12 [aff 97 
Mo. 130, 11 SW 41, 10 AmSR 295]; 
Heman v. Skrainka, 14 Mo. A 577. 

Nebr.—Morris v. Haas, 54 Nebr. 
579, 74 NW 828; Stahlhut v. Bauer, 
51 Nebr. 64, 70 NW 496; Dorsey v. 
Nichols, 438 Nebr. 241, 61 NW 584; 
Sherwin v. Gaghagen, 39 Nebr. 238, 
57 NW 1005. 

N.. J:.—Lehigh’ Zinc, | ete., Co. "vy. 
Mrotter:.43.Nde Loge sos 0G AlG50, 
10 A 607; Bates v. Conrow, 11 N. J. 


Eq. 187. 
N. Y.—Wakeman v.. Wilbur, 147 
N.Y... (657; 42) NED 341° [reve 4 NYS 


938]; Lough v. Outerbridge, 143 N. Y. 
271, 88 NE 292, 42 AmSR 712, 25 
LRA 674 [aff 68 Hun 486, 22 NYS 
976]; Cunningham y. Fitzgerald, 138 
N. Y. 165, 33 NE 840, 20 LRA 244; 
Stono vy. Weiller, 28 NE 653, 3 Silv. A. 
556 [aff 10 NYS 828]; Powell v. Wal- 
dron, 89 N.. Y. 328, .42 AmR_ 301; 
Clarke vy. Sawyer, 2 N. Y. 498 [aff 2 
Barb. Ch. 411 (rev 5 N. Y. Super. 
851) ]) WWitherbee iy. lever, 
NYS 537 [rev on other 
grounds 155 N. Y. 446, 50 NE 58]; 
Metropolitan El. R. Co. vy. Johnston, 
84 Hun! 83032 NYS! 49) fafiel 58 NYS 
789 mem, 53 NE 1128 mem]; Mon- 
arque v. Monarque, 19 Hun 332 [rev 
on other grounds 80 N. Y. 320, 8 
AbbNCas 102]; Reed v. Gannon, 3 
Daly 414; Bruce v. Kelly, 39 N. Y. 
Super. 27; Steffin v. Steffin, 4 NYCiv 
Proc 179; Post v. Ketchum, 1 NYLeg 
Obs 261; Beekman vy. Frost, 18 


’Outerhbridze, 


84 Hun. 
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sist on the objection in the appellate court.°* 
4. Mode of Objection. 
to the jurisdiction of equity on the ground that the 
complainant has a plain and adequate remedy at law, 
must be made by proper pleading.®** When the want 
of jurisdiction appears upon the face of the pro- 


Johns, 544, 9 AmD 246; Utica Bank 
v. Mesereau, 3 Barb. Ch. 528, 49 AmD 
139; Utica Bank v. Utica, 4 Paige 
399, 27 AmD 72; Wiswall v. Hall, 3 
Paige 313; Livingston v. Livingston, 
4 Johns. Ch. 287, 8 AmD 562. 

N. C.—Burroughs y. McNeill, 22 
N.C. 297. 

Rr ee v. Rodgers, 33 Oh. St. 

Or.—O’Hara’ v. Parker, 27 Or. 156, 
39 P 1004; Kitcherside vy. Myers, 10 
Or; , 21. 

Pa.—Owens vy. Goldie, 213 Pa. 579, 
62 A 1117; Williams y. Concord Cong. 
Church, 193 Pa. 120, 44 A 272; Sea- 
right v. Carlisle Deposit Bank, 162 
Pa. 504, 29 A 783; Evans v. Good- 
win, 132 Pa. 136, 19 A 49. 

Ss. C.—Bomar v. Mearts, 47 S. C. 
190, 25 SE 60. 

Ae ee v. Rowley, 2 Head 
eh ota Gc iate eae v. Roller, 25 SH 

Wash.—Washington JTron-Works v. 
Jensen, 8 Wash. 584, 28 P 1019; Mor- 
gan v. Bell, 3 Wash, 554, 28 P 925, 


16 LRA 614. 
Wis.—Ellis vy. Allen, 99 Wis. 598, 
T4 NW 537, 75. NW 9949; Jones v. 


Collins, 16 Wis. 594. 

See generally Appeal 
§§ 649, 655.' 

Recognition of objection sua sponte 
on appeal see supra § 146. 

62. Daniels vy. Street, 15 Ark. 307. 

63. Gage v. Griffen, 103 Ill. 41; 
Steffin v. Steffin, 4 NYCivProc 179. 
. S—Pollock y. Farmers’ L. 
157. S.e429,-1 5° SC 6t3s 
: . 759; Amis vy. Myers, 16 
How. 492, 14 L. ed. 1029; Post v. Cor- 
bin, 19) EY) Cas." No. 11299, 


and Hrror 


Ala.—Penny v. British, ete., Mortg. ~ 


Cos! L320 Alaersos ols: 
Alaska.—Pioneer Min. Co. vy. Pacifie 
Coal Co., 4 Alaska 3888. 
Prone a Grae ai v. Warner, 14 Ark. 
uneen tay Pun oa Loring, 3- Allen 
Mo.—Blair v. Chicago, ete., R. Co., 
89 Mo. 383, 1 SW 350; Harper v. 
Rosenberger, 56 Mo. A. 388. 
Nebr.—Tulleys v. Keller, 45 Nebr. 
220, 683 NW 388. ‘ 
N. Y.—Bloomquist v. Farson, 222 
N. Y. 375, 118 NE 855 [aff 170 App. 
Div. 64,156 NYS 473]; Lough v. 
T4 3 Ne Ye 2012" 2S INR 
292, 42 AmSR 712, 25 LRA 674; Baron 
v. Korn, 127 N.Y. 224, 27 NE 804; 
Ostrander v. Weber, 114 N. Y. 95, 21 
NH kes) Mentz tv... Cook,\\ 108 Ne ey 
504, 15 NE 541; Irving v. Bruen, 
110 App. Div. 558, 97 NYS 180 [aff 
186 N. Y. 605 mem,*79 NE 1107 
mem]; Reilly v. Freeman, 1 App. Div. 
560, 37 NYS 570 [app dism 153 N. Y. 
674 mem, 48 NH 1106 mem]; Ketchum 
v. Depew, 81 Hun 278, 30 NYS 794; 
Tucker v. Manhattan R. Co., 78 Hun 
439, 29 NYS 202; Thomas vy. Grand 
View Beach R. Co., 76 Hun 601, 28 
NYS 201; O’Brien v. McCarthy, 71 
Hun 427, 24 NYS 1108 [aff 145 N. Y. 
602 mem, 40 NE 164 mem]; Gage vy. 
Lippman, 12 Misc. 93, 88 NYS 59; 
Heyer v. Burger, Hoffm. 1. 
ine C.—Miller’y. Furse, 8 S..C. Ha. 
Wash.-—Wilkeson Coal, ete., Co. v. 
Driver, 9° Washy) 177; S722 30% 
Wis.—State v. Green Lake County 
Cir. Ct., 98 Wis. 143, 73 NW 788; 
Sweetser v. Silber, 87 Wis. 102, 58 
NW 239; Pierstoff v. Jorges, 86 Wis. 
128, 56. NW. 735; 39 AmSR- 881, 
[a] In Pennsylvania (1) previous 
to:'the’ ‘act’ of June 7, 1907 (PB. Lip 
440), objection of adequate remedy 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


An objection 


| 178 Pa, 444, 
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ceedings the question may be raised by demurrer,®® 
or, in some jurisdictions, by motion to dismiss,®® 
or, by answer,®? after a demurrer to the bill on that 
Where the defect is 
not apparent from the bill it should be presented by 
Under the codes pleas are not 
recognized, and while it would seem that the only 


ground has been overruled.®§ 


plea,®® or answer.’° 


at law might have been taken ad- 
vantage of either by demurrer or by 
plea. Pennsylvania R. Co. vy. Bogert, 
209 Pa. 589, 59 A 100; People’s Nat. 
Bank v. Loeffert, 184 Pa. 164, 38 A 
996; Harrington y. Florence Oil Co., 
85 A 855; Shillito v. 
Shillito, 160 Pa. 167, 28 A 637; Drake 
¥, Wacoe, 157. Pa: 17,)'27° A.-588:) d= 
SOUL Vs Dourlasss $133.0 Pan 95.) (22 A 
868; Megarge, etc., Co. v. Ziegler, 9 


Pa. Super. 438; Darby v. Powell, 8 
Del. Co, 111; Adams v. Beach,° 1 
Phila. 99. (2) By this act a party 


intending to raise the question of 
jurisdiction is reauired to do so by 
demurrer or answer. Rice vy. Ruckle, 
wap 2Pas 237,74 A. 28%)! Giaminti ‘vy. 
Cubicciotti, 25° Pa; Dist..359. © (3) A 
demurrer must explicitly state why 
the court has not jurisdiction. Roak 
wv. Richards, 21 Pa. Dist. 995. (4) 


|The proviso to the first section of 


this act, however, expressly provides 
that the chancellor shall dismiss the 
bill if the facts averred therein show- 


| ing or tending to show the right 


| London Bank v. Lee, 


to relief are not substantially proved 
at the trial. Adrian v. Fink, 226 
Pa. 448, 75 A 676. 

“phage of objection see supra 


65. Ala.—Tigrett v. Taylor, 180 
Ala. 296, 60 S 858; Bunn v. Timber- 
lake, 104 Ala. 263,,16 S 97; Norton 
vy. Norton. 94 Ala. 481, 10 S 436; Tubb 
v. Fort, 58 Ala. 277. 

Alaska.—Jualpa Co. v. Thorndyke, 
4 Alaska 207. 

“ Ark.—Price v. State Bank, 14 Ark. 

0. 

Conn.—Mowry v. Hawkins, 57 Conn. 
453, 18 A 784; Brewster v. Colegrove, 
46 Conn. 105; Munson y. Munson, 30 
Conn. 425; Hartford v. Chipman, 21 
Conn. 488; Salem, etc,, Turnp. Co. 
vy. Lyme, 18 Conn. 451; Norwich, etc., 
R. Co. v. Storey, 17 Conn. 364; New 
dAyeCoun. L125 
27 AmD 7138; Stannard y. Whittlesey, 
9 Conn, 556. 

Ga.—Brantley v. Mayo, 85 Ga. 606, 
11 SE &64; Patterson v. Turner, 62 
ma. 674; Bell v. McGrady, 32 Ga. 
257; May v. Goodwin, 27 Ga. 352. 

T1.—Law.v.) Ware, ‘238, Ell. 360,87 
NE 308; Monson v. Bragdon, 159 Ill. 
61, 42 NE 383; Turpin v. Dennis, 139 
Tll. 274, 28 NE 1065; Ryan v.' Dun- 
tan, 88 Ill. 144; Knox County v, 
Davis, 63 Ill. 405; Magee v. Magee, 
bl Til. 500; $9) AmD* 571; / Dodge. v. 
Wright, 48 Ill. 382; Stout v. Cook, 41 


fll. 447. 
Ind.—Bottorf vy. Conner, 1 Blackf. 
Mon. 


287. 

Ky.—Reed v. Clarke, 4 T. B. 

18: Hill v. Cannon, 13 Ky. Op. 294. 

Me.—Coombs vy. Warren, 17 Me. 
404. 

Md.—Bosley v. McKim, 7 Harr. & 
J. 468. 

Mass.—Edgett v. Palmer, 225 Mass, 
877, 114 NE 683; Creely v. Bay State 
Brick Co., 103 Mass. 514; Dearth 
v. Hide, ete., Nat. Bank, 100 Mass. 
540; Russell v. Loring, 3 Allen 121; 
Clark v. Flint, 22 Pick. 231, 33 AmD 


733, 
Mich.—Williams v. Detroit, 2 Mich. 
60 


Minn.—Lloyd v. Simons, 97 Minn. 
| 815, 105 NW 902; St. Paul, etc., R. 
Co. v. Robinson, 41 Minn, 394, 43 
NW 75. 

Mo.—Blair v. Chicago, etce., R. Co., 
89-Mo. 383, 1 SW 350; Groves v. 
Fulsome, 16 Mo. 548, 57 AmD 247; 
Oldham v. Trimble. 15 Mo. 225; 


Parks v. People’s Bank, 31 Mo. A. 


m2eepart (97 —Mo; »130,° 11. Sw “41, 10 
AmSR. 295). - 
N. J.—Bower v. Bower, (Ch.) 69 


EQUITY 


A 1077; Feigenspan vy. Nizolek, 71 
Need. easy oon AK TO0e) Lat {2 oNt adie 
Eq. 949, 68 A 1116]. 

N. Y.—Metropolitan El. R. Co. v. 
Johnston, 84 Hun 86, 32 NYS 49 [aff 
158 N. Y. 739 mem, 53 NE 1128 mem]; 
Nutting v. Atwood, 23 NYS 816; 
Ketchum v. Hawks, 2 NYLegObs 384; 
Hawley v. Cramer, 4 Cow. 717; Brad- 
ley v. Root, 5 Paige 632; Fulton Bank 
v. New York, etec., Canal Co., 4 Paige 
127; Le Roy v. Platt, 4 Paige 77; 
Wiswall y. Hall, 3 Paige 313; Grandin 
v. Le Roy, 2 Paige 509; Reed v. New- 
burgh Bank, 1 Paige 215; Lynch v. 
Willard, 6 Johns. Ch. 342; Living- 
ston v. Livingston, 4 Johns. Ch. 287, 
8 AmD 562; Underhill vy. Van Cort- 
landt, 2 Johns. Ch, 339 [rev on other 
grounds 17 Johns. 405]; Whitlock v. 
Duffield, Hoffm. 110 [rev on other 
grounds 26 Wend. 55]; Kobbi v. Un- 
derhill, 3 Sandf. Ch. 277. 

aay C.—Smith v. Morehead, 59=N. C. 
360. 

Oh.—Culver v. Rodgers, 33 Oh. St. 
537; Nicholson vy. Pim, 5 Oh. St. 
25 


Or.—O’Hara v. Parker, 27 Or. 156, 
39 P 1004. 

S. C.—Wilson y. Cheshire, 6 S. C. 
Eq. 238. 

Tenn.—Hale vy. Hord, 11 Heisk. 
232; Wiley v. Bridgman, 1 Head 68; 


Caldwell v. Knott, 10 Yerg. 209. 
Vt.—Bellows Falls Bank y. Rut- 

land,’ ete.) R.’ Co:, 28 Vt. 470. 
Va.—Washington City Sav. Bank 


v. Thornton, 83 Va. 157, 2 SE 193. 

Wis.—Hoff v. Olson, 101 Wis, 118, 
76 NW 1121, 70 AmSR 903; Gullick- 
son v. Madsen, 87 Wis. 19, 57 NW 
965; Pierstoff v. Jorges, 86 Wis. 128, 
56 NW 735, 39 AmSR 881; Stein v. 
Benedict, 83 Wis. 603, 53 NW _ 891; 
Kelley v. Kelley, 80 Wis. 486, 50 NW 
334; Kilbourn Lodge No. 3, A. F. & 
A. M. v. Kilbourn, 74 Wis. 452, 43 
NW 168; Peck v. Beloit School Dist. 
No. 4, 21 Wis. 516; Tenney v. State 
Bank, 20 Wis. 152. 

Eng.—Kemp v. Tucker, L. R. 8 Ch. 
369: Parry v. Owen, 3 Atk. 740, 26 
Reprint 1224; Roberdeau vy. Rous, 1 
Atk. 548, 26 Reprint 342; Kemp v. 
Pryor, 7 Ves. Jr. 237, 32 Reprint 96. 

[a] “One of the purposes of rais- 
ing such question by demurrer is ‘to 
prevent an unnecessary expense.’ 
Story’s Equity Pleadings, § 447.” 
Marthinson y. King, 150 Fed, 48, 54, 
82 CCA 360. 


66. Tigrett v.' Taylor, 180 Ala. 
296, 60 S 858; Bryant v. Peters, 3 
Ala. 160. 

67. Cockrell v. Warner, 14 Ark. 


345; Meux v. Anthony, 11 Ark, 411, 
52 AmD 274; Hill v. Cannon, 13 Ky. 
Op. 294. 

68. Anderson vy. Olsen, 188 Ill. 
502, 59 NE 239; Black vy. Miller, 173 
Ill. 489, 50 NE 1009. 

69. Tigrett v. Taylor, 180 Ala. 
296, 60 S 858; Pioneer Min. Co. v. 
Pacific Coal Co., 4 Alaska 388; May 
vy. Goodwin, 27 Ga. 352; Kaufman v. 


Wiener, 169 Ill. 596, 48 NE 479; 2 

Daniell Ch. Pr. p 138; Mitford Ch. Pl. 
180. 

E 70. U. §.—Southern Pac. R. Co. v. 


uw S.. 133 Fed. 662, 66 CCA. 560 
[aff 200 U. S. 354, 26 SCE 298,500 L: 
ed. 512]. 

Ala.—Smith v. Roney, 182 Ala. 540, 
62 S 753. 

Alaska.—Jualpa Co. v. Thorndyke, 
4 Alaska 207. 

Ark.—Cockrell v. Warner, 14 Ark. 


345: Price v. State Bank, 14 Ark. 
50; Meux v. Anthony, 11 Ark, 411, 
52 AmD 274. 

Tll.—Fleming v. Reheis, 275 Jil. 


132, 113 NE 928; Law v. Ware, 238 
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questions presented relate to methods of trial and 
the nature of the relief to be given, it is neverthe- 
less held that objections to the proceedings being 
in equitable form, if not appearing on the face of 
the complaint and availed of by demurrer, may and 
must be taken advantage of by answer." 
objection need not be raised by answer where the 


But the 


Til. 360, 87 NE 308; Van Vleet v. 
Der Witt.” 200 11s 153065 NWN OTT; 
Kaufman vy. Wiener, 169 Ill. 596, 48 
NE 479 [rev 68 Ill. A. 250]; Her- 
rick vy. Lynch, 150. Ill. 283, 37 NE 
221 [aff 49 Ill. A. 657]; Chicago 
Public Stock Exch. vy. McClaughry, 
148 Ill. 372, 36 NE 88; Ryan v. Dun- 
can, 88 Ill. 144; Henion y. Pohl, 113 
Til, A. 100; Grampp vy. McBrearty, 
109 Ill, A. 277; Chicago, etc., Blec- 
tric R. Co. vy. Ferguson, 106 Ill. A. 
356; Vannatta v. Lindley, 98 Ill. A. 
327 [aff 198 Ill. 40, 64 NE 735, 92 


AmSR 276]; Schack vy. McKey, 97 
Ill. A. 460. 

Md.—Baltimore Trust Co. v. 
George’s Creek Coal, ete, Cor, A1L9 


Md. 21, 85 A 949, 

Mass.—Edgett v. Palmer, 225 Mass. 
377, 114 NE 683; U. S. Shoe Mach. 
Co. v. Holt, 185 Mass. 97, 69 NE 
1056; Crocker vy. Dillon, 133 Mass. 
91; Creely vy. Bay State Brick Co., 
103 Mass. 514; Tarbell v. Bowman, 
103 Mass. 341; Massachusetts Gen. 
Hospital vy. State Mut. L. Assur. Co., 


4 Gray 227. 

Mich.—Titus vy. Chippewa Cir. 
Judge, 168 Mich. 507, 134 NW 487. 
ey ee ees v. Penny, 22 Miss. 

N. J.—Feigenspan y. Nizolek, 71 N.- 
JV Hd. 6382.9 65" A* 708n Patti 7 oe Nee 
Eq. 949, 68 A 1116]; Hoagland vy. 
Supreme Council R.) A., 70 Ni: Ji 
Eq. 607, 61 A 982; Polhemus vy. Hol- 
poe Co., 61,.N..J. Eq. 654, 47 


B N. C.—Burroughs v. McNeill, 22 N. 


300. 

Oh. Rees: -v.) Smith, ~1)) Ohagi24 
18 AmD 599. 

Pa.—Rice v. Ruckle, 225 Pa, 231, 


74 A 28; Brower v. Kantner, 190 
Pa. 182, 43 A 7; Naomi Coal Co: vy. 
Moore, 18 Pa: Dist. 616. 

Tenn.—Holcomb v. Canady, 2 Heisk. 
610; Vincent yv. Vincent, 1 Heisk. 
333; Leverton v. Waters, 7 Coldw. 
20; Bennett v. Wilkins, 5 Coldw. 240; 
Lowry v. Naff, 4 Coldw. 370; John- 
son v. Price, 3 Head 549; Kirkman v.. 
Snodgrass, 3 Head 370; Stockley v. 
Rowley, 2 Head 493; Brazleton v. 
Brooks, 2 Head 194; Bright v. New- 
land, 4 Sneed 440; Lowe v. Morris, 4 
Sneed 69. 

Wis.—Sweetser v. Silber, 87 Wis. 
102, 58 NW 239; Tanner v. Gregory, 
71 Wis. 490, 37 NW _ 830; Peck y. 
Beloit School Dist. No. 4, 21 Wis. 
Lax Tenney v. State Bank, 20 Wis. 
152; 

71. Tyler v. Magwire, 17 Wall..(U. 
S.) 253, 21 L. ed. 576 (enforcing Mo. 
Rev. St. p 1231, §§ 6,10); Converse v. 
Sickles, 161 N. Y. 666, 57) NE} 1107 
[aff 16 App. Div. 49, 44 NYS 1080]; 
Wakeman y. Wilbur, 147 N. Y. 657, 
42 NE. 341; Lough v. Outerbridge, 
143 Nw Yu 274), 38yNEs 2929742 AmSR 
712, 25 LRA 674 [aff 68 Hun 486, 22 
NYS 976]; Hawes v. Dobbs, 137 N. 
Y. 465, 83 NE 560 [aff 18 NYS 123]; 
Watts v. Adler, 29 NE 131, 3 Silv. A. 
585 [rev 7 NYS 564]; Buffalo Stone, 


ete., Co. v. Delaware, etc., R. Co., 
1300N,, t¥2 257; 29) NEY 121°) Crisfield 
Vo Mundock, (127 NwCy vis 15; 2) VNiBy 


10465;.-Baron v. Korn), 127 N.Y. 2224, 
27 NE 804 [aff 51 Hun 401, 4 NYS 
334 [sy VEiyatt ove “Inealist 2 124 sini 


93, 26 NE 285; Baumann v. Pinckney, 
TDS) N-Fey.0 6045223) -Nin. 916: [reve ja4 
Daly 241, 8 NYSt 370]; Ostrander 
v. Weber, 114.N. Y. 95, 21 NE 112; 
Mentz wv.) Cook. 1087 Nu s¥: 504) ..5 
NE 541, 28 NYWklyDig 241; Cox 
v. James, 45 N. Y. 557; Bloomouist v. 
Farson, 170 App. Div. 64, 156 NYS 
47; Colby v. Mount Morris, 114 App. 
Div. 915, 100 NYS 362 [aff 191 N. Y. 


168 [210.3] 


lack of remedy at law is an essential element of 
And generally the re- 
sult of failure to object in any particular manner 
is subject to the rules concerning the necessity of 
making any objection at all where the subject mat- 
ter is entirely out of the field of equitable cogniz- 
ance,?? and to the limitations of the doctrine of 
Under statute or court 
tule in some jurisdictions the remedy is by motion 
to transfer to the law side of the court.”® 

Sufficiency of averments or denials to raise ob- 
While the defense of adequate remedy at 
law is a mere conclusion of law, it is held to be 
necessary that it be affirmatively set out, and that 
a general denial of allegations im the bill,® or an 
averment that it does not state a cause of action, 
But this rule does not 
apply where the defense is not that plaintiff has 


plaintiff’s cause of action.”? 


waiver in such a ecase."4 


jection. 


is generally insufficient.” 


510 mem, 84 NE 1111 mem]; Irving 
v. Bruen, 110 App. Div. 558, 97 NYS 


180 [aff 186 N. Y. 605 mem, 79 NE 
1107 mem]; Clements vy. Sherwood- 
Dunn, 108 App. Div. 327, 95 NYS 


766 [aff 187 N. Y. 521 mem, 79 NE 
1102 mem]; Rooney vy. Bodkin, 93 
App. Div. 431, 87 NYS 800; Corscad- 
den v. Haswell, 88 App. Div. 158, 84 
NYS 597; Snow v. Monk, 81 App. 
Div. 206, 80 NYS 719; Gushee v. New 


York, 42 App. Diy. 37, 58 NYS 967; 


Nickerson vy. Canton Marble Co., 35 
App. Div. 111, 54 NYS 705; Schuetz 
v. German-American Real Pst. Co., 
21 App. Div. 163, 47 NYS 500; Con- 
verse v. Sickles, 16 App. Div. 49, 
44 NYS 1080 [aff 151 N. Y. 666 mem, 
57 NE 1107 mem]; Stiefel v. New 
York Novelty Co., 14 App. Div. 371, 
43 NYS 1012; Rochester, etc., Land 
Co. v. Roe, 8 App. Div. 360, 40 NYS 
799; Reilly v. Freeman, 1 App. Div. 
560, 37 NYS 570 [app dism 153 N. Y. 
674 mem, 48 NE 1106 mem]; New York 
Security, etc., Co. v. Lipman, 91 Hun 
bos wisGeNeYs wopomPatiy Log wN. i yenpou. 
52 NE 595]; Witherbee v. Meyer, 84 
Hun 146, 32 NYS 537 [rev on other 
grounds 155 N. Y. 446, 50 NE 58]; 
Ketchum v. Depew, 81 Hun 278, 30 
NYS 794; Tucker v. Manhattan R. 
Co., 78 Hun 439, 29 NYS 202; Thomas 
v. Grand View Beach R. Co., 76 Hun 
601, 28 NYS 201; Rogers v. Straub, 
75 Hun- 264, 26 NYS 1066; Wells v. 
Salina; (Ly Hum 559) 250 NYS + 134s 
O’Brien vy. McCarthy, 71 Hun 427, 
24 NYS 1108 [aff 145 N. Y. 602 mem, 
40 NE 164 mem]; Weaver v. Havi- 
land, 68 Hun 376, 22 NYS 1012 [aff 
142 N. Y. 534, 37 NE 641, 40 AmSR 
681]; Center v. Weed, 63 Hun 560, 18 
NYiSe 654 [affi-138 Ni. 532, 34 INE 
294]; Cass v. Cass, 61 Hun 460, 16 
INIVS! 2292" Baron vi ‘Korn, b1) Eun 
401 ZN VIS V3340 [afl L2TINAGY. 2246 
27 NE 804]; Jennings v. Whitte- 
more, 2 Thomps. & C. 377; Duncan v. 
New York Mut. Ins. Co., 61 N. Y. 
Super. 23, 18 NYS 863; Bell v. Spotts, 
40 N. Y. Super. 552; Batterson v. 
Raymond, 87 Misc. 229, 149 NYS 
706; Marklove v. Utica, ete. R. Co., 
48 Misc. 258, 96 NYS 795; Covert v. 
Brinkerhoff, 41 Mise. 230, 84 NYS 
4; Peo. v. Marlett, 41 Misc. 151, 83 
NYS 962: Le Vie v. Fenlon, 39 Mise. 
265, 79 NYS 496; Goldberg v. Kirsch- 
stein, 36 Misc. 249, 73 NYS 358; Mc- 
Cann yv. Hazard. 36 Misc. 7, 72 NYS 
45; Gould vy. Edison Hlectrie Tllum. 
Co., 29 Misc. 241, 60 NYS 559; Stuy- 


vesant v. Weil, 26 Misc. 445, 57 
NYS. 592; Forster v. Wilshusen, 14 
Mise. 95207 85 (NYS 10838°" Gage wv, 
Lippman, 12 Misc. 93, 383 NYS 59; 


Rose v. Merchants’ Trust Co., 96 NYS 
953; Weller v. Bartlett, 45 NYS 627: 
Utica Bank v. Mersereau, 3 Barb. 
Ch. (N. Y.) 528. 49 AmD 169; Fulton 
Bank v. New York. etec., Canal Co., 
4 Paige (N. Y.) 127: Grandin \v. Le 
Roy, 2 Paige (N. Y.) 509; Livingston 
v. Livingston, 4 Johns. Ch, (N. Y.) 
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jurisdiction but 
plaintiff’s right 
is lacking.®+ 


lar time, but is 
ceeding.®? This 
to comply with 


287, 8 AmD 562; Whitlock y. Duffield, 
Hoffm. («(N. Y.) 110 [rev on other 
grounds 26 Wend. 55]; Cowman vy. 
Sedgwick, Hoffm. (N. Y.) 60; Heyer 
v. Burger, Hoffm. (N. Y.) 1; Kobbi 
v. Underhill, 3 Sandf. Ch. (N. Y.) 
277: Culver y. Rodgers, 33° Oh. St. 
537; Garage Equirment Mfg. Co. v. 
Danielson, 156 Wis. 90, 144 NW 284; 
Johnson v. Huber, 106 Wis. 282, 82 
NW 1387; Hoff v. Olson, 101 Wis. 118, 
76 NW 1121, 70 AmSR 903; Bigelow 
v. Washburn, 98 Wis. 553, 74 NW 


362; Boorman vy. Sunnuchs, 42 Wis. 
233; Tenney v. State Bank, 20 Wis. 
152. 

72. Everett v. De Fontaine, 78 


App. Div. 219, 79 NYS 692. 


73. See supra § 146. 

74. See infra § 149. 

75. See statutory provisions; rules 
of court; and Kampman y. Kamp- 


man, 98 Ark. 328, 135-SW 905; Harris 
v. Umsted, 79 Ark, 499, 96 SW 146; 
Cribbs v. Walker, 74 Ark. 104, 85 
Sw 244: Conger vy. Cotton, 87 Ark. 
286; Crawford vy. Carson, 35 Ark. 
565; Moss v. Adams, 82 Ark. 562; 
Bibbins' v. Clark, 90 Iowa 230, 
NW 884, 59 NW 290, 29 LRA 278; 
Gibbs v. McFadden, 39 Iowa 371. 

{a] Federal Equity Rules (1912), 
rule 22 implies that a bill shall not 
be dismissed because of the existence 
of an adequate remedy at law, and is 
not abrogated by rule 29, and hence 
an objection to maintenance of the 
bill because of the existence of such 
a remedy at law must be asserted un- 
der rule 22 or 23, and not under 
rule 29. Goldschmidt Thermit Co. 
v. Primos Chemical Co., 225 Fed. 
769; Corsicanna Nat. Bank v. John- 
son, 218 Fed. 822, 134 CCA 510; U.S. 


v. Utah Power, etc., Co., 208 Fed. 
821. 

Transfer of causes see Trial [38 
Cye 1290]. : 

76. Kaufman y. Wiener, 169 Ill. 


596, 48 NE 479 [rev 68 Ill, A. 250]; 


Goldberg v. Kirschstein, 36 Misc. 
2491) P2518 pTOuIN VS SDs 4) McCann sv. 
Hazard, 86 Mise. 7, 72. NYS 45; 


Holmes v. Dole, Clarke (N. Y.) 71. 

“While it would seem that such a 
defense so called is a mere conclu- 
sion of Jaw, it appears to be neces- 
sary to plead it where the defendant 
intends to raise the question upon 
the trial; otherwise he will be 
deemed to have assented to the dis- 
position of the controversy on the 
equity side of the court. ... Certain- 
ly, as a statement of a defense to 
the action it does not seem to be 
congruous with the rules of pleading 
established by the Code, and ought 
rather to be considered as in the na- 
ture of a formal notice to the plain- 
tiff that the defendant does not in- 
tend to submit to a decision of the 
controvery on the equity side of the 
court, and will, upon the trial of the 
action, ask for a dismissal en the 
ground that the plaintiff has an ade- 
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an adequate remedy at law, but that he has no rem- 
edy in equity.’§ | 
has no adequate remedy at law a denial of that fact 
by the answer raises the objection.”® 
held that a denial of facts essential to jurisdiction 
will raise the objection.*° 

5. Waiver of Objection. 
ing the question of waiver, a distinction must be 
made between an entire lack of ‘matter of equitable 
cognizance, and cases within the field of equitable 


Where plaintiff alleges that he 


It has been 


In consider- 


in which an element essential to 
to call upon the court for relief 


Where the cause is entirely outside 
the field of equitable cognizance, the objection is 
not waived by failure to interpose it at any particu- 
available at any stage of the pro- 
rule has been applied also to failure 


statutory requirements concerning 


quate remedy at law which he should 
pursue.” Gould v. Edison Electric 
Illum. Co., 29 Misc. 241, 245, 60 NYS 


559 [quot Goldberg v. Kirschstein, 
supra]. 
77. Mentz. v. Cook, 108 N. Y. 504, 


15 NE 541. 

78. Skilton v. Payne, 18 Misc. 332, 
42 NYS 111. 

79. Clements v. Sherwood-Dunn, 
108 App. Div. 327, 95 NYS 766 [aff 
LST IN. Se Yine Dd pe MOM. 19) we IN sr lal Ores 
mem]; Butler v. Wright, 103 App. 
Div. 463, 98 NYS 113 [rev on other 
grounds 186 N. Y. 259, 78. NE 1002]; 
McCann v. Hazard, 36 Misc. 7, 72 
NYS 45; Erste Sokolower Cong. An- 
she Yosher y. First United Royatiner 


Sokolower Verein, 32 Misc. 269, 66 
NYS 356. 

80. Delaney v. O'Donnell, 234 Ill. 
109, 84 NE 668; Tokstad vy. Daws, 


68 Or. 86, 1386 P 844; Hume y. Burns, 
50 Or. 124, 90 P 1009; Union Power 
Co. v. Lichty, 42 Or. 563, 71 P 1044; 
Tae Vio Morrilijel 9 [Or 4b4 bs code 

“Having thus answered, he was not 
required to state in his answer that 
the reason appellants were not en- 
titled to the relief prayed was that 
they had an adequate remedy at law. 
This was a conclusion of law which 
followed if the facts sustained the 
allegations of the answer.” Delaney: 


vy. O’Donnell, supra. 


81. Maxwell v. Frazier, 52 Or. 183, 
96 P 548, 18 LRANS 102. ‘ 

82. U. S.—Southern Pac. Co. v. 
Ue Se 200 PU wtSt 34d, AO eeS eta eOor 
. €d..607. faff 1338. Med. ~651, 66 
CCA 5811; Tyler v. Savage, 143 U. 
So Ano ln SOU) S40. SiGe bi educnos 
Allen vy. Pullman’s Palace Car Co., 
139 Uy (Sy mouced tars Cty OS@e enamels 
ed. 303; Kilbourn v. Sunderland, 120 
Uk 1S 5. 605; ye SCt bode 2s) ie eds 
1005; Reynes v. Dumont, 130 U. S. 
354, 9 SCt 486, 32 Ll. ed. 934; Wylie 
v. Coxe, 15° Howe 415, 14 Wi edit) 758s 
Thompson y. Central Ohio R. Co., 6 


Wall. 134, 18 L. ed. 765; Granite 
Bricks. Coh ivs -Ditus, \226,) Ned. Spe 
141 “CCA> 313" Bucyrus Cos ve tier 


Arthur, 219 Fed. 266 Cobban v. Conk- 
lin, 208 Wed. 231, 125 CCA “4310 Tart 
198 Fed. 881]; Hapgood v. Berry, 157 
Fed. 807, 85 CCA 171; Acord v, West- 
ern Pocahontas Corp., 156 Fed. 987 
{aff 174 Fed. 1019, 98 CCA 625 (cer- 
tiorari den 215 U. S. 607, 30 SCt 408, 
54 L. ed. 346)]; Toledo Computing 
Scale Co. v. Computing Scale Co., 
142 Fed. 919, 74 CCA..89: Altoona 
Hlectrical, ete, Supply Co. v. Kit- 
tanning, ete, R. Co., 126 Fed. 559; 
Williamson y. Monroe, 101 Fed. 322; 
Gréen v. Turner, 98 Fed. 756: Bur- 
dell_v. Comstock, 15 Fed. 395; Baker 
Bo Bledle. 2 A, Catt No. 764, Baldw. 
3894; La Vega v. Lapsley, 14 F, : 
No. 8,128, 1 Woods 428. a8 

Ala.—Smith vy. Roney, 182 Ala. 540, 
62 S 758; Henderson yv. Hall, 134 
Ala, 455, 32 S 840; Penny vy. British, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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a preliminary showing of equity jurisdiction.§? In 
statement the rule has been restricted to lack of 
equity apparent on the face of the bill.8t But it ap- 


ples also when on final hearing 


fails to make out any case of equitable cognizance.** 
In other words, if the case as finally made up dis- 
closes want of jurisdiction, failure to plead or de- 
mur to the bill does not amount to a waiver of the 


euc:, Morte. °Co., 132. Alal, $57, 31°°S8 
96; Tubb v. Fort, 58 Ala. 277; Mc- 
Grew v. Tombeckbee Bank, 5 Port. 
547; Moore y. Dial, 3 Stew. 155; Her- 
bert v. Hobbs, 3 Stew. 9. 
Ark.—Harris v. Umsted, 79 Ark. 
499, 96 SW 146; Mooney v. Brinkley, 
17 Ark. 340; Cockrell v. Warner, 14 
Ark. 3465, 
OS Rt reas v. Williams, 24 Conn. 
is 
D. C.—Palmer y. Fleming, 1 App. 


52 
Piece een v. Forest Inv. Co., 
73 Fla. 191, 74 S 216; Williams v. 
Wetmore, 51. Fla. 614, 41 S 545; Mc- 
Millan v. Wiley, 45 Fla. 487, 33 S 
993; Griffin v. Orman, 9 Fla. 22: 
Ga.—May v. Goodwin, 27 Ga. 352. 
Ill.—Tarr v. Stearman, 264 Ill, 110, 
105 NE 957; Phillips v. Benfield, 
249 Ill. 139, 94 NE 86; Hill v. St. 
WOULS, sete. KH. Co., 248s) Tile 344,090 
NE 676; Law v. Ware, 238 Ill. 360, 
87 NE 308; Toledo, etc, R. Co. v. 
Sea LUOuIss  Cte.. hs Oo: 6208) LI “623; 
70 NE 715; Harding v. Olson, 177 
Ill, 298, 52 NE 482 [aff 76 Ill. A. 
475]; Central El. Co. v. Peo., 174 
Wt. ©2038; 51 (NE 254, 43: LRA 658; 
Crawford v. Schmitz, 139 Ill. 564, 
29 NE 40; Knox County v. Davis, 63 
Till. 405; Parker v. Parker, 61 MIIl. 
369; Magee v. Magee, 51 Ill. 500, 
99 AmD 9571; Hickey v. Forristal, 
49 Ill. 255; Dodge v. Wright, 48 Ill. 
Stout v. Cook, 41 Ill. 447; Ful- 
ler y. Hansen, 187 Ill. A. 417; El- 
Hott jw Trust: Co. /L7.8= Ill. 4A, 43:9); 
Prettyman y. Irwin, 29 Ill. A. 122. 
Ind.—Muir v. Clark, 7 Blackf. 423. 
Iowa.—Keokuk, etc., R. Co vy. Don- 
nell, 77 Iowa 221, 42 NW 176; Cowles 
v. Shaw, 2 Iowa 496; Kriechbaum v. 
Bridges, 1 Iowa 14; Cheuvette v. Ma- 
son, 4 Greene 231; Dinwiddie v. Rob- 
erts, 1 Greene 363. 
. Ky.—wWalker v. Smith, 6 KyL 457, 
671, 138 Ky. Op. 3665. 
Me.—Woodman vy. Freeman, 25 Me. 
531; Chase v. Palmer, 25 Me. 341. 
Md.—Baltimore Trust Co. v. 
George’s Creek Coal, etc., Co., 119 
Md. 21, 85 A 949; Tartar v. Gibbs, 
24 Md. 323; Chambers vy. Chalmers, 
Ay Gaiee& Io 4205 23am D572." Drury 
v. Conner, 1 Harr. & G. 220; West v. 
Man serbarr.. és. Jib 2206 Gover, Vv. 
Christie, 2 Harr. & J. 67; Gibbs v. 
Cunningham, 4 Md. Ch. 322; Dunnock 
y. Dunnock, 3 Md. Ch. 140; Allen 
vy. Burke, 2 Md. Ch. 534. 
Mass.—Kenney v. Consumers’ Gas 
Co., 142 Mass. 417, 8 NE 138; New 
England L, Ins. Co. v. Phillips, 141 
Mass. 536, 546, 6 NE 534; Dunham 
vy. Presby, 120 Mass. 285; Raynham 
First Cong. Soc. v. Raynham, 23 
Pick. 148; Clark v. Flint, 22 Pick. 
231, 33 AmD 733. 
Mich.—Youngblood v. Sexton, 32 
Mich. 406, 20 AmR 654; Atty.-Gen. v. 


Foliter, 26 Mich. 444; Flanders v. 
Chamberlain, 24 Mich. 305; Bennett 
y. Nichols, 12 Mich. 22. 

Minn.-—St.y Paul, sete, Ra 'Co. vy. 


Robinson, 41 Minn. 394, 43 NW _ 75. 

Miss.—Green vy. Creighton, 18 Miss. 
159, 48 AmD 742. 

Nebr.—Sherwin vy. Gaghagen, 389 
Nebr. 238, 57 NW 1005. 

N. J.—Stanford v. Stanford. 87 N. 
J. Eq. 475, 101 A 388; Hoagland v. 
Supreme Council R. A., 70 N. J. 
Eq. 607, 61 A 982; Hudson County 
v. New Jersey Cent. R. Co., 68 N. J. 
Ea. 500, 59 A 303 [aff 70 N. J. Eq. 
806, 65 A 1117]; Miller v. U. S. Casu- 
alty (Con 6le N, dee Wan l0, V47 7A 
509. 

N. Y.—Ketchum vy. Depew, 81 Hun 
278, 30 NYS 794; Debussierre v. Hol- 
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plaintiff wholly 
placed it.87 


laday, 4 AbbNCas 111, 55 HowPr 210; 
Travis v. Waters, 12 Johns. 500; 
.New-York Dry Dock Co, vy. American 
L. Ins., ete., Co., 11 Paige 3§4; Gran- 

din v. Le Roy, 2 Paige 509. 
Okl.—Twine y. Carey, 2 Okl. 249, 
86, 


37 P 1096. 

Or.—Tokstad v. Daws, 68 Or. 
1386 P 844; Maxwell vy. Frazier, 52 
Or. 183, 96 P 548, 18 LRANS. 102; 
Small v. Litz, 34 Or. 131, 55 P 529, 
eR 

Pa.—Pittsburgh, ete, R. Co. v. 
Stoweps ip; p2o2u bata) OT AT S97; 
Pennsylvania R. Co. v. Bogert, 209 
Pa. 589, 59 A 100; Williams vy. Fow- 
ler, 201 Pa. 336, 50 A 969; Pittsburg 
People’s Nat. Bank v. Loeffert, 184 
Pa. 164, 38 A 996; Hdgett v. Doug- 
lass, 144 Pa. 95, 22 A 868; Magarge, 
ete,, “Co: ~v., Ziegler, 9° Pa: Super. 
438; Wiser’s Ann., $9 WklyNC 508. 

Porto Rico.—Fernandez y. Perez, 6 
Porto Rico Fed. 342; Mercelis v. 
Wilson, 6 Porto Rico Fed. 42. 

S. C.—McDonald v. Crockett, 7 S. 
C. Eq. 130;,Wilson v. Cheshire, 6 S. 
(ONE fe hearaciny 

Tenn.—Swift v. Memphis Cold 
Storage Warehouse Co., 128 Tenn, 82, 
155 SW 480. 

Tex.—Stewart v. Patterson, (Civ. 
A.) 204 SW 768. 

Vt.— Deerfield Lumber Co. v. Ly- 
man, 89 Vt. 201, 94 A 8387; Glidden 
vy. Elkins, 2 Tyler 218. 

Va.—Graveley v. Graveley, 84 Va. 
145, 4 SE 218; Salamone v. Keiley, 
80 Va. 86; Green v. Massie, 21 Gratt. 
(62 Va.) 356; Beckley v. Palmer, 11 
Gratt. (52 Va.) 625; Hudson y. Kline, 
9 Gratt. (50 Va.) .379. 

Wis.—Buchner v. Chicago, etc., R. 
Co., 56 Wis. 403, 14 NW 273; Reming- 
ton y. Foster, 42 Wis. 608; Peck _v. 
Beloit School Dist. No. 4, 21 Wis. 
516; Tenney y. State Bank, 20 Wis. 
152. 

Bung.—Hovenden y. Annesley, 2 Sch. 
& Lef, 607; Barker v. Dacie, 6 Ves. 
Jr. 681, 31 Reprint 1256. 

[a] Reason for rule.—“Unless this 
be the correct view, parties may by 
agreement confer upon a court of 
equity the power to try suits, not 
only in ejectment, but in replevin, 
trespass to the person and other 
matters equally foreign to the juris- 
diction of that court.’ Toledo, etc., 
R. Co. v. St. Louis, etc. R. Co., 208 
Tll, 623, 634, 70 NE 715. 

[b] Joining other grounds of ob- 
jection.— Where a court of equity had 
no jurisdiction of the bill, defendant 
did not waive the defect by joining 
other grounds of objection in a de- 
murrer to the bill. Tigrett v. Tay- 
lor, 180 Ala. 296, 60 S 858. 

[ec] Statutory provisions (1) that 
no exception for want of jurisdiction 
shall be made after answer is filed 
have been held not to apply where the 
objection is that the matter is net 
cognizable in equity at all. Jones 
v. Bradshaw, 16 Gratt. (57 Va.) 355; 
Pollard v. Patterson, 3 Hen. & M. 
(13 Va.) 67. (2) Acts (1877) c¢ 97 
(Shannon Code § 6109), specifically 
excepts certain causes from _ the 
jurisdiction of courts of chancery, 
and a party cannot, even by express 
waiver or consent, confer upon that 
tribunal jurisdiction to hear the ex- 
cepted causes. Swift v. Memphis 
Cola Storage Warehouse Co., 128 
Tenn. 82, 158 SW 480. 

83. Everhart v. Everhart, 3 Luz 
LegReg (Pa.) 55. 

[a] Illustration.—Where a statute 
provides that no bill shall be enter- 
tained unless certified by counsel to 
be in his opinion of such a nature 
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right to raise the question.86 On the other hand, if 
there is not manifestly an entire lack of equity 
jurisdiction, the court will leave the jurisdiction 
where the parties, by their acquiescence, have 
In such ease, the objection must be 
raised at the proper time,** and in the proper man- 
ner,®® or else it is waived.” 
a case is presented within the general field of equity 


In other words where 


that no adequate remedy may be had 
at law, the absence of such certi- 
ficate may be objected to at any 
stage. Everhart v. Everhart, 3 Luz 
LegReg (Pa.) 55. 

84. Bryant v. Peters, 3 Ala. 160; 
White v. Fratt, 13 °Gal, 521°) Pitts- 
burgh, etc., R. Co. v. Stowe Tp., 252 
Baris ote Melo: 

[a] Where allegations of facts 
necessary to confer equitable juris- 
diction are not found in the petition, 
advantage may be taken of their 
omission by the adverse party at any 
stage of the proceedings, or the 
court may of its own motion raise 
the objection. Benton County v. Mor- 


gan, 163 Mo. 661, 64 SW 119; Hay- 
don) ‘vx 0St. Louis), ‘etes Roo. wala. 
Mo. A. 76, 93 SW 883. 


85. U. S.—Allen vy. Pullman’s Pal- 
ace: Car Co., 139.U._S. 658, 11 SCt 682, 
35 L. ed. 303; Lewis v. Cocks, 23 
Wall. 466, 23 L. ed. 70. 
sae C.—Palmer vy. Fleming, 1 App. 
_ Mo.—Humphreys v. Atlantic Mill- 
ing Co., 98 Mo. 542, 10 SW 140. 

N. Y.—Hawes v. Dobbs, 137 N. Y. 
465, 33 NE 560; Wheelock v. Lee, 74 
N. Y. 495; Jacobson y. Brooklyn El. 
R. Co., 22° Mise. 281, 48 NYS 1072; 
Dalton v. Vanderveer, 8 Misc. 484, 
29 NYS 342, 23 NYCivProc 449, 31 
AbbNCas 430. 

Vt.—Deerfield Lumber Co. 


v. Ly- 
man, P39 vt. i 204.. 194 sANIg3 ve 


Va.—Graveley v. Graveley, 84 Va. 
145, 4 SH 218; Green y. Massie, 21 
Gratt. (62 Va.) $56. 


And see supra § 146. 

86. Deerfield Lumber Co. vy. Ly- 
man So MitaucOlL:, OA PALES oie 

87. U. S.—Acord v. Western Po- 
cahontas Corp., 156 Fed. 987 [aff 174 
Fed. 1019, 98 CCA 625 (certiorari den 
215 U.S. 607, 30 SCt 408, 54 1 ed. 
346)]; Preteca v. Maxwell Land Grant 
Co., 50 Fed. 674, 1 CCA 607. 

Fla.—Williams y. Wetmore, 51 Fla. 
614, 41 S 545; De Cottes vy. Clarkson, 
43 Fla. 1, 29 S 442. 
He oma se v. Fiddick, 34 Ill. A. 


Md—Gough v. Crane, 3 Md. Ch. 
aaa Hughes y. Jones, 2 Md. Ch. 


Pa.—Sears v. Scranton Trust Co., 
228" Pay 126," 77 A e423) 205 Anneas 
1145; Searight v. Carlisle Deposit 
Bank, 162 Pa. 504, 29 A 783; Drake 
v. Lacoe, 157 Pa. 17, 27 A 538; Evans 
v. Goodwin, 132 Pa. 136, 19 A 49; 
Gwinn y. Lee, 6 Pa. Super. 646. 

S. C.—McDonald y. Crockett, 7 S. 
C. Eq. 130; Wilson y. Cheshire, 6 S. 
C.. Eq. 233. 


88. See supra § 147. 

89. See supra § 148. 

90. U. S.—In re Reisenberg, 208 
U: Sv 90; "28 "SCt 219552) Ee. ede -403- 


Pollock v. Farmers’ L. & T. Co., 157 
U.S: 4295 15" SCt"6 730 39 V1. ved! 759! 
Brown v. Lake Superior Iron Co., 134 
Ur S. 5380) 10PSCt 604; 33" Baeds 1021: 
Kilbourn vy. Sunderland, 130 U. S. 
505, 9 SCt 594, 32 L. ed. 1005; Reynes 
v. Dumont, 130 U. S. 394, 9 SCt 486, 
32 L. ed. 934; Thomas vy. South Butte 
Min. Co., 230 Fed, 968, 145 CCA 162; 
National Bank of Commerce v. Equi- 


table Trust Co., 227 Fed. 526, 142 
CCA. ,158&*" Pacific’ Coal, “ete., Co. v. 
Pioneer Min. Co., 205 Fed. 577, 123 


CCA 593; Peale v. Marian Coal Co., 
190 Fed. 376 [mod on other grounds 
204° Li! ed) “161, 122° CCA 397];-"Chapin 
v. Dougherty, 183 Fed. 309. 105 CCA 
521; Odbert v. Marquet, 175 Fed. 44, 
99 CCA 60: McCloskey v. Pacific 
Coast Co.. 160 Fed. 794, 87 CCA 568, 
22 LRANS 673; Acord v. Western 
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jurisdiction, any feature which might lead the court 
to decline jurisdiction or to relegate the party 
to law in the particular case must be seasonably 


Pocahontas Corp., 156 Fed. 989 [aff 
WW. Syed. Ooo sp OC AmmO2bu rn (Cer= 
tiorari den 215 U. S. 607, 20 SCt 408, 
54 L. ed. 346)]; U. S. v. Southern 
Mackie RCo, WL1t) Bed. 5442 att. 133 
Fed. 651, 66 CCA 581 (aff 200 U. S. 
Bel e6 IS Ct 2296.15 0s Leds 2507) 1; 
Highland Boy Gold Min. Co. v. Strick- 
ley, 116 Fed. 852, 54 CCA 186; Wil- 
liamson v. Monroe, 101 Fed. 322; 
Schoolfield v. Rhodes, 82 Fed. 153, 
27 CCA 95; Lone Jack Min. Co. v. 
Megginson, 82 Fed. 89, 27 CCA 63; 
Waite v. O’Neill, 76 Fed. 408, 22 CCA 
248, 34 LRA 550; Waite v. O’Neil, 72 
Fed. 348;- Reynolds y. Watkins, 60 
Med.G 824 192 CCA V2r3* . Holtz. Vin pots 
Louis, ete., R. Co., 60 Fed. 316, 8 CCA 
635; Preteca v. Maxwell Land Grant 
Con o0; Ped.) 674, .1,.CCA 6075.) Con- 
solidated Rolier-Mill Co. vy. Coombs, 
39 Fed. 25. 
Ala.—Tubb v. Fort, 58 Ala. 277. 
Alaska.—Pioneer Min. Co. v. Pa- 
cific Coal Co., 4 Alaska 388. 
Ark.—Brickey v. Ashley, 143 SW 
1066; Kampman y. Kampman, 98 
Ark. 1328-1135) Sw... 905; | Harris’ -v; 
Umsted, 79 Ark. 499, 96 SW 146; 
Cribbs vy. Walker, 74 Ark. 104, 85 
SW 244; Cockrell v. Warner, 14 Ark. 
345; Sexton vy: Pike, 13 Ark. 1938. 
Colo.—Strousse vy. .Clear Creek 
County, Bank, 9 Colo. A. 478, 49 P 
26 , 


Conn.—Munson y. Munson, 30 Conn. 


425; Hartford v. Chipman, 21 Conn. 
488, al 

D. C.—Tyler v. Moses, 13 App. 
428. 


Fla.— Williams v. Wetmore, 51 Fla. 
614, 41 S 545. 

Ga.—Dixon.v. Merchants’, etc., 
Land Co., 103 Ga. 707, 30 SE 690; 
Brantley v. Mayo, 85 Ga. 606, 11 SH 


864; Patterson y. Turner, 62 Ga. 
674; Bell v. McGrady, 32 Ga. 257; 
May v. Goodwin, 27 Ga. 352. 


Hawaii—Hapai v. Brown, 21 
Wall (56,0008, 260 -Leit, Cyel. 

Ill.—Miller v. Rowan, 251 Ill. 
96 NE 285; Hill v. St. Louis, 
in Cou. 243 "Ill. 344, 90 NE 676; 
Vieet v..De Witt, 200 Ill. 153, 65 NE 
677; Harding v. Olson, 177 Tl. 298, 
52 NE 482 {aff 76 Ill. A. 475]; Hazle 
v. Bondy, 173 Ill. 302, 50 NE 671; 
Kaufman v. Wiener, 169 Ill. 596, 
48 NE 479 [rev 68 Ill. A. 250]; Ver- 
mont vy. Miller, 161 Ill. 210, 48 NE 
975; Monson vy. Bragdon, 159 Ill. 
61, 42 NE 383; Hay v. Bennett, 153 
Tll. 271, 38 NE 645; Turpin v. Dennis, 
139 Ill. 274, 28 NE 1065; Magee v. 
Magee, 51 Ill. 500, 99 AmD 571; 
Hickey v. Forristal, 49 Ill. 255; Dodge 
v. Wright, 48 Ill. 382; Stout v. Cook, 
41 Tll.. 447; Ohling v. Luitjens, 32 
Till. 23; Kimball vy. Walker, 30 Ill. 
482; Poiset v. Townsend, 166 Ill. A. 
884; Shedd v. Seefeld, 126 Tll. A. 
375 [aff 230 Ill. 118, 82 NE 580,°120 
AmSR 269, 13 LRANS 709]: Creamer 
v. James, 116 Ill. A. 465; Matthewson 
v. Davis, 91 Ill. A. 153 [rev on other 
erounds= £91) Dilys 7391, 615, INE e681); 
Harding v. Olson, 76 Ill. A. 475 [aff 
177 Til. 298, 52 NE 482]; Black v. 
Miller, 71 Til. A. 342 [rev on other 
grounds 173 Ill. 489, 50 NE 1009]; 
Baker v. Baker, 69 Ill, A. 461; Joliet 
Gas Light Co. v. Sutherland, 68 Ill. 


A. 230; :Roche vy. Norfleet, 63 Ill, A. 
612° sdohnson; v. Miller,” 60. Tl. A. 
60: Prettyman v. Irwin, 29 Ill. A. 
499 


Towa.—In re Knapp, 101 Iowa 488, 


70 NW 626; Corev v. Sherman. 60 
NW 2382: Bull v. Keenan, 100, Iowa 
144, 69 NW 433: Hintrager v. Sum- 
bareo, 54 Towa 604, 7 NW 92: Phinny 
v. Warren, 52 Iowa 322, 1 NW 522 
3 NW 157; Tugel v. ‘Tugel, 38 Towa 
peas Savery v. Browning, 18 Iowa 
4, 

ee Saloman y. Jones, 8 Ky. Op. 
132. : 
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Mass.—Ryan vy. Anunelin, 228 Mass. 
591, 118 NE 257; Torrey v. Parker, 
220 Mass. 520, 108 NE 472; Bauer 
y. International Waste Cow 201 Mass. 
197, 87 NE 6387; Crocker v. ‘Dillon, 133 
Mass. Silks Jonés v. Keen, 115 Mass. 
170; Page v. Young, 106 Mass. 313; 
Creely Vv. Bay State Brick Co., 103 
Mass. 514; Dearth y. Hide, etc., Nat. 
Bank, 100 Mass, 540; Massachusetts 
Gen. Hospital v. State Mut. Ls As~ 
sur. Co.,, 4 Gray 227. 

Mich.—Detroit Motor Co. vy. Detroit 
Third Nat. Bank, 111 Mich. 407, 69 
NW 726; Bennett vy. Nichols, 12 Mich. 
22; Stockton v. Williams, Walk. 
120. 

Minn.—National Council K. L. C. 
v. Scheiber, 141 Minn. 41, 169 NW 
272; Lloyd v. Simons, 97 Minn. 315, 
105 NW 902; Albrecht wv. St. Paul, 
47 Minn. 531, 50 NW 608; Newton v. 
Newton, 46, Minn. 38, 48 NW 450; 
St: Paul," ete, (Ro Conve Robinson, 
41 Minn. 394, 43 NW 75. 

Miss.—Cablie v. Martin, 2 Miss. 558. 

Mo.—Parks y. People’s Bank, 97 
Mo. 130, 11 SW 41, 10 AmSR* 295 
[aff 31 Mo. A. 12]; Oldham v. Trim- 
ble, 15 Mo, 225. 

Nebr.—Morris vy. Haas, 54 Nebr. 
579, 74 NW 828; Stahlhut v. Bauer, 
51 Nebr. 64, 70 NW 496; Tulleys v. 
Keller, 45 Nebr. 220, 68 NW 388; 
Sherwin v. Gaghagen, 39 Nebr. 238, 
57 NW 1005. 

N. H.—Barrett v. Cady, 78 N, H. 

80 N. 


C009 Gr rAL 3825. 

N. J.—Roe v. Jersey City, 
J.) 10g. 030; 86. Al 815 Pate vomNe le ends 
645, 82 A 873]; Knikel y. Spitz, 74 
Ne WJ -Ba.0581, TOP A) 992") Varrick wv; 
Hitt, 66° Nw J... Eq. 442, 57. A, 406; 
Coast, Co. .v. Spring Lake, 56° N. J. 
Wor (6lbs 36a AN 2A atiebsouNe sas dds 
580, .4%A 1131 > 5 DRA (65 7ys 

N. Y.—Williamsburgh Sav. Bank vy. 
Soion, 1386 N. Y. 465, 32 NE 1058, 33 


NE 65 [mod 65 Hun i166, 20 NYS 
27]; Rice v. Rockefeller, 134 N. Y. 
Vises ND 907 43.0) Am SR 6582" 717 


LRA 237, 29 AbbNCas 120 [rev 56 
Hun 516, 9 NYS. 866]; Watts. v. 
Adler, 130 N. Y. 646,..29 NE. 13f; 
Buffalo Stone, etce., Co. v. Delaware, 
ete. st Ri Gos, 130 Nu aYr1 52) 5.29: NT 
21s Barone vi Korn whe Genk wages, 
27 NE 804 [aff 51 Hun 401, 4 NYS 
334]; Ostrander vy. Weber, 114 N. Y. 
95, 21 NE 112; Mentz vy. Cook, 108 
N. Y. 504, 15 NE 541; Cox v. James, 
45 N. Y. 557; Truscott v. King, 6 N. 
Y. 147; Clarke v Sawyer, 2 N. Y. 
498; Colby v. Mount Morris, 114 App. 
Div. 915,100: NYS 362° [aff 191 N. Y. 
510 mem, 84 NE 1111 mem]; Irving 
v. Bruen, 110 App. Div. 558, 97 NYS 


180 [aff 186 N, Y. 605 mem, 79 NE 


1107 mem]; Rooney v. Bodkin, 93 
App. Div. 431, 87 NYS 800; Hirsh v. 


Manhattan R. Co., 84 App. Div. 374, 
82 NYS 754, 13° NYAnnCas, 158; 
Schuetz v. German-American Real 


Hist, Co.,, 210 Apps Div. 163,.°47 NYs 
500; Converse v. Sickles, 16 App. Div. 
49, 44 NYS 1080 [aff 161 N. Y. 666 
mem, 57 NE 1107 mem]; Rochester, 
ete., Land Co. yv.. Roe, 8 App. Div. 
360, 40 NYS 799; Witherbee vy. Meyer, 
84. Hun, 146, 82). NY Si oe’. [rev von 
other grounds 155 N. Y. 446, 50 NE 
58]; Metropolitan El. R. Co. v. Johns- 
ton, 84 Hun. 83, 32 NYS 49 [aff 158 
N. Y. 739 mem, 538 NE 1128 mem]: 
Ketchum v. Depew, 81 Hun 278, 30 
NYS 794; Thomas y. Grand View 
Beach R. .Co., 76 Hun 601, 28 (NYS 
201; Bruce v. Kelly, 39 N. Y. Super. 
27; Rose v. Merchants’ Trust Co., 96 
NYS 946; Steffin v. Steffin, 4 NYCiv 
Proe 179; Green vy. Milbank.’ 3 Abb 
NCas 138; Pam v. Vilmar, 54 HowPr 
235; Cumming v. Brooklyn, 11 Paige 
596; .Gable. v. Miller, 10 Paige 627 
Trev on other grounds 2 Den. 4921; 
Wolcott v. Sullivan, 6 Paige. 117; 
Bradley v. Root, 5 Paige 632; Atty.- 
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I 
presented or the party will be deemed to have sub- 
mitted to an adjudication in equity.°? 
has been held practically to restrict the doctrine of 


This rule 


Gen. v. Purmort, 5 Paige 620; Le Roy 
v. Platt, 4 Paige 77; Grandin v. Le 
Roy, 2 Paige 509; Undernill v. Van 
Cortlandt, 2 Johns, Ch. 339 [rev on 
other grounds 17 Johns. 405]; Kobbi 
v. Underhill, 3 Sandf. Ch, 277. 
Oh.—Culver v. Rodgers, 33 Oh. St. 
537. 
Or.—Nicholas y. Title, etc., 
79 Or. 226, 154,P..391, en CARLOTTA. 
1149; Tokstad v. Daws, 68 Or. 86, 136 


Pr 844; Bowsman vy. Anderson, 63 On, 
431, 123 P 1092, 1094, 125 P 270 [eit 
Cyc]; Maxwell v. Frazier, 52 Or. 183, 
96 P 548, 18 LRANS 102; O’Hara v. 
Parker, 27 Or. 156, 39 P 1004; Kitch- 
erside v. Myers, 10 Or. 21. 

Pa.—Pennsylvania R. Co. v. Bo- 
gert, 209 Pa. 589, 59,A 100; Pitts- 
burg People’s Nat. Bank v. Loeffert, 
184 Pa. 164, 38. A 996; Harrington v. 
Florence Oil Co., 178 Pa. 444, 35 A 
855; Searight v. Carlisle Deposit 
Bank, 162 Pa. 504, 29 A 783; Shillito 
v. Shillito, 160 Pa. 167, 28 A 637; 
Guzzi v. Delaware, ete., Co., 61 Pa. 
Super. 48; Casper v. Philadelphia, 55 
Pa. Super. 266. 

Ss. C.—Bomar v. Means, 47 S. C. 
190, 25 SE 60. ; 

Tenn.—Bright v. Newland, 4 Sneed 
440; Dillard v. Harris, 2 Tenn. Ch. 
196. 

Vt.—Barber v. Bailey, 86 Vt. 219, 
84 A 608, 44 LRANS 98; Enright v. 
Amsden, 10 Vt. 183, 40 A 37. 

Va.—Stoneburger v. Roller, 25 SH 
1012; Vanlew v. Bohannan, 4 Rand. 
C25 2ViardL 537: 

Wis.—Garage Equipment Mfg. Co. 
v. Danielson, 156 Wis. 90, 144 NW 
284; Kimball v. Bakcr Land, ete., Co., 
152 Wis. 441, 140 NW 47; Pippin'v. 
Richarcds, 146 Wis. 69, 130 NW 872; 
Siedschlag v. Griffin, 132 Wis. 106, 
112 NW 18; Johnson v. Huber, 106 
Wis. 282, 82 NW 137; Hoff v. Olson, 
101 Wis. 118, 76 NW 1121, 70-AmSR 
903; Ellis v. Allen, 99 Wis. 598, 74 
NW 537, 75. NW 949; Bigelow v. 
Washburn, 98 Wis. 553, 74 NW 362; 
State v. Green Lake County Cir. Ct, 
98 Wis. 148, 73 NW 788; Meyer v. 
Garthwaite, 92 Wis. 571, 66 NW 704; 
Sweetser v. Silber, 87 Wis. 102, 58 
NW 239; Pierstoff v. Jorges, 86 Wis. 
128, 56 NW 735, 39 AmSR 881; Kelley 
v. Kelley, 80 Wis. 486, 50 NW 334: 
Becker y. Trickel, 80 Wis. 484, 50 
NW 406; Sherry v. Smith, 72 Wis. 
339, 39 NW 556; Remington v. Foster, 
42 Wis. 608; Peck v. Beloit School 
Dist. No. 4, 21 Wis. 516. 

[a] Reason for rule.—‘“The rule 
proceeds upon the basis that parties 
may by their mutual assent litigate 
their differences in a court of equity, | 
where the assent of the defendant, 
if withheld, might induce the court 
to refrain from the exercise of its 


jurisdiction.” Mentz v. Cook, 108 
N. Y. 504, 508, 15 NE 541. 

See also supra §§ 147, 148. 

91. McGowan v. Parish, 237 U. S. 


285, ‘85 SCt 648,°59 Li. ed: 955; Hol- 
lins v. Brierfield Coal, ete., Co,, 150 
U. Siist1, 14 SCt. 127)! 3 Gaced:) wos 
Granite Brick Co. v. Titus, 226 Fed. 
557, 141 CCA 313; Maxwell v. Frazier, 


oe Ors) 183), 96" Pe's48,. 18) PRANS 
[al] Federal statute.-—U. S. Rev. 
St. § 7238; declaring that suits in 


equity shall not be sustained in the 
courts of the United States where - 
there is an adequate remedy at law, 
secures as one of its objects a privi- 
lege personal to the defendant, which 
he may waive. Warmath v. O’Daniel, 
159 Fed. 87, 86 CCA 277, 16 LRANS 
414. See also supra § 16, 

fb] Objection that a court of 
equity did not have jurisdiction of 
a fund was waived by delivering it 
into court. Bevans v. Murray, 251 
Ill. 608, 96 NE 546. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 149] 


waiver to cases of concurrent jurisdiction.22 In 
view of the federal statutes concerning equity juris- 
diction,*? this restriction finds support particularly 


in the federal cases.°4 
Waiver by answer to merits. 


diction.®® 


92. Conn.—Niles v. Williams, 24 
Conn. 279. 

Mich.—Williams v. Detroit, 2 
Mich. 560. 

Miss.—Green Vi Creighton, 18 


Miss, 159, 48 AmD 742; Bell v. Tom- 
bigbee R. Co., 12 Miss. 549. 

N. J.—Christian Fiegenspan  v. 
INGZOleKS ily N. Je Hide ose. 6b TA 703 
[aff (Ch.) 68 A 1116]; Hggers vy. An- 
derson, 63 N. J. Hq. 264, 49 A 578, 55 
aa 570 [rev 61 N. J. Haq. 85, 47 A 

yj. 

N. Y.—Ketchum vy. Depew, 81 Hun 
278, 30 NYS 794; Maekotter v. Mae- 
kotter, 74 Misc. 214, 1381 NYS 815; 
Heyer v. Burger, Hoffm. 1. 

Or.—Maxwell vy. Frazier, 52 Or. 
183, 96 P 548, 18 LRANS 102. 
Pao at ve Neel ile Tr& Bi. Pr. 

Tenn.—Lishey vy. Smith, 7 Humphr. 
see? Marsh v. Haywood, 6 Humphr. 

[a] Discussion of rule.—‘“It is 
claimed that the defendant has 
waived the right to object to a trial 
at the Special Term, because he has 
failed to set up in his answer that 
the plaintiff had an adequate remedy 
at law, and several cases are cited 
which hold that a defendant cannot, 
when sued in equity; avail himself of 
the defense that an adequate remedy 
at law exists, unless he pleads that 
defense in his answer. That doc- 
trine was established when equitable 
jurisdiction was vested in the Court 
of Chanc2ry and legal jurisdiction in 
the courts of law, and it was ap- 
plied in cases where the jurisdicticn 
of the two courts was concurrent. 
In such cases, where the plaintiff 
might have sued at law and obtained 
some sort of a remedy, or might have 
brought his action in the equity 
courts and obtained a more complete 
remedy, it was held that if the de- 
fendant permitted him to proceed to 
a hearing in the equity. action with- 
out raising the point that he hada 
sufficient remedy at law, he had 
waived it. The reason was that the 
court of equity has jurisdiction, be- 
cause, upon the facts proved, the 
plaintiff would be entitled to equi- 
table relief, and that to permit the 
defendant to allow, the case to pro- 
ceed to a hearing, before attempting 
to oust the court of its jurisdiction, 
would result in a great injustice to 
the plaintiff. But it will be found 
that the rule was applied only in 
eases where the remedy was concur- 
rent; and it was only in such cases 
that the defendant was obliged to as- 
sert, at the threshold of the case, his 
claim that the action was not an 
action in equity. The rule was then. 
as it is laid down in the case of 
Bradley v. Aldrich, 40 N. Y. 504. 
100 AmD 528, that where the plaintiff 
eame into court invoking the juris- 
diction of the court of equity upon 
matters as to which a court of law 
had no jurisdiction, he was obliged 
to prove a cause of action in equity, 
and failing in that, he lost his case.” 
Ketchum v. Depew, 81 Hun 278, 280, 
30 NYS 794. 

93. See supra §§ 6, 16. 

94. Pollock v. Farmers’ L. & T. 
Co., 157 U.S. 429, 15 SCt 673, 39 L. 
ed. 759; Tyler v. Savage, 143 U.S. 
79, PI2N SCH 340,286 sil.., ed.6 82; KKil- 
pourn v. Sunderland, 130 U. S. 504, 
9 SCt 594, 22 L. ed. 1005; Reynes v. 
Dumont. 130 TI. S. 354, 9 SCt 486. 32 
L. ed. 934; Wylie v. Coxe, 15 How. 


It is said that an 
answer to the merits submits defendant to the juris- 
( A more accurate statement of the rule 
is that an answer to the merits without objection to 
Jurisdiction waives such objection,®® unless the an- 
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(U. S.) 415, 14 L. ed. 753; Ashland 
Waterworks Co. vy. Ashland, 251 Fed. 
492, 163 CCA 486 [rev 230 Fed. 254]; 
Thomas vy. South Butte Min. Co., 230 
Fed. 968, 145 CCA 162; Granite Brick 
Co. v. Titus, 226 Fed. 557, 141 CCA 
313; McCloskey v. Coast’Co., 160 Fed. 
194 87 ©CA. 568, 22 LRANS 673; 
Williamson v. Monroe, 101 Fed. 322. 

[a] Exceptional case.—In one in- 
stance equitable relief was given in 


-a case said to be clearly beyond the 


equitable jurisdiction of the court, 
but the court said that it should not 
serve as a precedent. Amis v. Myers, 
16 How. (U. S.) 492, 14 L. ed. 1029. 

95. U. S.—Southern Pac. R. Co. v. 
U. S., 1383 Fed. 662, 66 CCA 560 [aff 
Bye S. 254, 26 SCt 298, 50 L. ed. 

Ala.—Smith v. Roney, 182 Ala. 540, 
62 S 753. 

tl.—Van Vleet v. De Witt, 200 Ill. 
153, 65 NE 677; Herrick v. Lynch, 
150° MY, 7283; 3% NE22i> [aff 49 Tl. 
A. 657]. 

Mass.—United Shoe Machinery Co. 
v. Holt, 185 Mass. 97, 69 NE 1056; 
Crocker v. Dillon, 133 Mass. 91; Tar- 
bell v. Bowman, 1023 Mass. 341; 
Massachusetts Gen. Hospital v. State 
Mut. L. Assur. Co., 4 Gray 227. 

Miss.—Endicott v. Penny, 22 Miss. 
144. 

N. J.—Hoagland v. Supreme Coun- 
cil R. Aj, 70 N. J. Eq: 607, 61 A 982; 
Polhemus v. Holland Trust Co., 61 
N. J. Eq. 654, 47 A 417. 

Oh.—Rees v. Smith, 1 Oh. 124, 13 
AmD 599. 


Or.—Wollenberg v. Rose, 41 Or. 
314, 68 P 804, 
Wis.—Sweetser v. Silber, 87 Wis. 


102,58 NW 239; Tanner v. Gregory, 71 
Wis. 490, 37 NW 830; Peck v. Beloit 
School Dist. No. 4, 21 Wis. 516; 
Tenney v. State Bank, 20 Wis. 152. 
[a] Im Yennessee (1) under Acts 
(1852) ce 3867 §9 (Code § 4321), the 
filing of an answer is a waiver of ob- 
jections to the jurisdiction of the 
court, and the cause cannot be dis- 
missed, but must be heard and de- 
termined upon its merits. Holcomb 
vy. Canady, 2 Heisk. 610; Vincent v. 
Vincent, 1 Heisk. 333; Leverton v. 
Waters, 7 Coldw. 20; Bennett v. Wil- 
kins, 5 Coldw. 240; Lowry y. Naff, 
4 Coldw. 370; Johnson v. Price, 3 
Head 549; Kirkman v. Snodgrass, 3 


Head 370; Stockley v. Rowley, 2 
Head 493; Brazleton v. Brooks, 2 
Head. 194; Bright v. Newland, 4 


Sneed 440; Lowe v. Morris, 4 Sneed 
69. (2) But the waiver estops only 
defendant from insisting upon the 
want of jurisdiction, and does not 
preclude the court from refusing _to 
act in a case clearly unfit for in- 
vestigation in equity. 
Newsom, 1 Tenn. Ch. 239. 

[b] Answer to a cross bill comes 
within this rule. Wollenberg v. 
Rose, 41 Or. 314, 68 P 804; Stratton 
vy. Cain, (Tenn. Ch. A.) 62 SW 231. 

96. Ala.—Johnston y. Shaw, 31 
Ala. 7592. 

Alaska.—Jualpa Co. v. Thorndyke, 
4 Alaska 207. 

Ark.—Mooney v. Brinkley, 17 Ark. 
340; Cockrell v. Warner, 14 Ark. 345. 

Colo.—Derry v. Ross, 5 Colo. 295. 

Tll.— Law v. Ware, 288 Ill. 360, 87 
NE 308: Black v. Miller, 173 Ill. 489. 
50 NE 1009; Kaufman v. Wiener, 169 
Til. 596. 48 NE 479; Chicago Public 
Stock Evch. v. McClaughry, 148 Iil. 
372, 36 NE 88: Crawford v. Schmitz, 
139 Tll. 564, 29 NE 40 [aff 41 Tl. A. 


Starnes v.’ 
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swer is withdrawn by leave of court.®7 

Waiver by invoking equitable relief. 
voluntarily invokes the equity jurisdiction of the 
court cannot subsequently urge that his complaint 
should have been dismissed because of adequacy of 
the remedy at law.°8 
affirmative equitable relief is precluded from sub- 
sequently raising such objection, 


One who 


So a defendant who seeks 


This is also 


3857]; Ryan v. Duncan, 88 Ill. 144; 
Magee v. Magee, 51 Ill. 500,,-99 AmD 
571; Nelson v. Chicago First Nat. 
Bank, 48 Ill. 36, 95 AmD 510; Ennis 
v. Edgar, 154 Ill. A. 548; Martin v. 
Sexton, 112 Ill. A. 199; Gleason, ete., 
Mfg. Co. v. Hoffman, 63 Ill. A. 294 
[aff 168 Ill. 25, 48 NE 143]; Schmohl 
v. Fiddick, 34 Ill. A. 190. 

Md.—F¥eigley v. Feigley, 7 Md. 537, 
61 AmD 375; Brooks y. Delaplaine, 1 
Md. Ch. 351. 

Mass.—Ryan v. Annelin, 228 Mass. 
591, 118 NE 257; Bauer v. Interna- 
tional Waste .Co., 201 Mass. 197, 87 
NE 687; United Shoe Mach. Co. v. 
Holt, 185 Mass. 97, 69 NE 1056; 
Raynham First Cong. Soe. v. Rayn- 
ham, 23 Pick. 148; Clark vy. Flint, 22 
Pick. °231, 33° AmD :733. 

Mich.—Coffey v. McGahey, 181 
Mich. 225, 148 NW 356, AnnCas1916C 
923; Wolf Brick Co. v. Lonyo, : 132 
Mich. 162, 98 NW 251, 102 AmSR 412. 

Miss.—Brown y.. State Bank, 31 
Miss. 454. 

Mo.—Martin v. Greene, 10 Mo. 652. 

N. J.—Seymour v. Long Dock Co., 
20 N. J. Eq. 396. 

N. Y.—Stiefel v. New York Novelty 
Co., 14 App. Div. 371, 48 NYS 1012; 
Ludlow v. Simond, 2 Cai. Cas. 1, 2 
eae « 291; Grandin yv. Le Roy, 2 Paige 

Va.—Hickman y. Stout, 
29 Va.) 6. 

Wash.—Washington Iron-Works v. 
Jensen, 3 Wash. 584, 28 P 1019. 

W. Va.—Cresap v. Kemble, 26 W. 
Va. 603. 

[a] Objection by codefendant.— 
(1) A defendant who answers without 
objecting to the jurisdiction cannot 
thereafter object, although a code- 
fendant by separate answer reserves 
the question -(Nickerson vy. Canton 
Marble Co., 35 App. Div. 111,-54 NYS 
705; Miller v. Furse, 8 S. C. Eq. 187), 
(2) unless the cause of action is 
one not susceptible of being severed 
(Peo. v. Bowman, 147 Ill. A. 67). 

97. Hindman v. Aledo, 6 Ill. A. 
ee Lowe v. Morris, 4 Sneed (Tenn.) 

98. U S.—Perego v. Dodge, 163 
U. S. 160,16 SCt 971, 41-L.ved. 113. 

Ark.—Young v. Fowler, 132 Ark. 
145, 200 SW 813; Davis v. Harrell, 
101 Ark. 230, 142 SW 156: Deidrich 
v. Simmons, 75 Ark. 400, 87 SW 649; 
Cribbs v. Walker, 74 Ark. 104, 85 
Sw 244. 

Ill.—Crowley v. McCambridge, 154 
TM SACrhs 5! 

N. Y.—Garcie v. Sheldon, 
232. 

Or.—Oregon-Washington R., ete., 
Co. v. Reed, 87 Or. 398, 169 P 342, 170 


P 300. 
McClure, 257 Pa. 


2 Leigh 


3 Barb. 


Pa.—Smith  v. 
168, 101 A 347; Nissley v. Drace, 242 
Pa. 105, 88 A 914. 

99. U. S.—Original Cons. Min. Co. 
v. Abbott, 167 Fed. 681. 

Ala.—Alabama, ete, R. Co. v. 
Aliceville Lumber Co., 74 § 441. 

Ark.—Deidrich v. Simmons, 75 
Ark. 400, 87 SW 649; Conger v. Cot- 
ton, 37 Ark. 286. 

Ill.—Crowley v. McCambridge, 154 
he Aved oo. 

Mass.—HEdgett v. Palmer, 225 Mass. 
377,.114 NE 683, 

Mich.—Hummell | yv. 
Mich. 199, 152 NW. 980. 

N. Y.—Crisfield v. Murdock. 127 
N. Y. 315, 27 NE 1046 [mod 55 Hun 
143, 8 NYS 5931; Ross_v. McCaldin, 
123 App. Div. 13, 107 NYS 381 [rev 


Smale, 186 
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true of an intervener who invokes the aid of equity.? 
But plaintiff does not necessarily submit himself 
to the jurisdiction of the court to try all contro- 
And affirmative 


versies arising out of his suit.’ 


[§ 150] A. In General. 


system of equity jurisprudence.® 


dignified as maxims.” 


on other grounds 195 N. Y. 210, 88 
NE 50, 13883 AmSR 787]; Gage v. 
Lippman, 12 Misc. 93, 33 NYS 59. 
oan v. Hebard, 166 P 

Or.—Oregon-Washington R., etce., 
Co. v. Reed, 87 Or. 398, 169 P 342, 170 
P 300; Nicholas v. Title, ete., Co., 79 
OFoe 2:26, 00154, 2 Piso hat Ann Gast 917A: 
1149; McDowell vy. Carothers,.75 Or. 
126, 146 P 800; Gillihan vy. Cieloha, 
4 Ore 462 91450 2 1061s Humes hv. 
Burns, 50 Or. 124, 90 P 1009; Kill- 
gore v. Carmichael, 42 Or. 618, 72 
P 637; Union Power Co. v. Litchty, 
42 Or. 563, 71 P 1044; Municipal Se- 
curity Co. v. Baker County, 33 Or. 
335,804) 1745) © Hanaiiv.: Parker, b27 
Or. 156, 39 P 1004; Love v. Morrill, 
19 Or. 545, 23 P 916; Kitcherside v. 
Myers, 10 Or. 21. ° 

1. Autenrith vy. Wilder, 155 Ill. A. 
545; Glenn v. Augusta Perpetual 
Bldg., .etc., Co.,-99 Va. 695, 40 SE 25. 

2. Garcie  v. .Sheldon, 3 Barb. 
(N. Y.) 232. 

[a] Zllustration. — Where plain- 
tiff in an injunction suit gave bond 
with the usual conditions, except 
that reference to a master to ascer- 
tain damages thereon was not there- 
by authorized, the fact that he had 
instituted the suit did not preclude 
him from insisting on his right to 
have the bond prosecuted in a court 
of law instead of being referred to 
a master. Garcie v. Sheldon, 3 Barb. 
(N. Y.) 232. 

8. Oregon-Washington R., ete., 
Co. Vv. Reed), 87 Or: 1398, 169° P 342; 
170 P 300. 

‘[a] Dlustration—Where a rail- 
road sued to enjoin interference with 
its right of way by adjoining owners, 
and they filed a separate suit in 
equity to reform their deed to the 
railroad of the right cf way and to 
enjoin trespass, to which a demurrer 
was overruled, and the railroad filed 
an answer denying the aveiments of 
the complainant and setting forth 
as a defense the averments of its 
complaint in the original suit, when 
the landowners’ bill was found to be 
without equity, their claim for dam- 
ages could not be adjudicated. Ore- 
gon-Washington R., etc., Co. v. Reed, 
87 Or. 398, 160 P 342, 170°P 300. 

4 .Pomeroy Eq. Jur. § 360. 

5. Gavin v. Curtin, 171 Ill. 640, 49 
NE 523, 40 LRA 776; Pomeroy Eq. 
Jur $360: 

6. - Gavin v. Curtin, 171 Tl]. 640, 
49 NE 523, 40 LRA 776. 

7. [a] Unrecognized maxims. — 
Perhaps the earliest collection is the 
“Maxims of Equity” by Richard 
Francis published in 1729. This in- 
cludes fourteen maxims of which the 
following are not now usually recog- 
nized in the form of maxims: It is 
equity that should make satisfaction, 
which received the. benefit; it ‘is 


Pervading the admin- 
istration of equity in all its branches there appears 
a recognition of certain broad principles, so gener- 
ally accepted and of such fundamental character, 
that they have become known as maxims.‘ 
maxims are in the strictest sense principia,° the be- 
ginnings out of which have developed the entire 
Having not any- 
where been authoritatively declared as a code of 
rules, they have not been expressed in precisely the 
same form by different writers, and the treatises are 
not in accord even as to what precepts should be 
In their application they are 
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Ill. MAXIMS 


These 


time the relief 
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equity that should have satisfaction 
which sustained the loss; equity re- 
lieves. against accidents; equity pre- 
vents mischief; equity prevents mul- 
tiplicity of suits; equity suffers not 
advantage to be taken of a penalty 
or forfeiture, where compensation 
can be made; equity regards, length 
of time. 

[b] Other maxims will be found 
throughout this work in their alpha- 
betical place. See table of Maxims 
in front pages of each volume. 

8. Pryor v. Buffalo, 61 Mise. 162, 
113) NYS’ 249. 

9. Clinchfield Fuel Co. vy. Titus, 
226 Fed. 574, 141 CCA 230; Chicago 
Title, ete., Co. v..Smith, 158 Ill. 417, 
41 NE 1076; Goble v. O’Connor, 43 
Nebr. 49, 61 NW 181. 

10. U. S.—Kenyon v. Weissberg, 
240 Fed. 536; Harms vy. Stern, 231 
Fed. 645, 145 CCA 531. 

Ky.—Louisville, ete, R. Co. v. 
Smith, 117 Ky. 364, 78 SW 160, 25 
KyL 1459. 

Me.—Linscott v. Buck, 33 Me. 530. 

Mo.—Little v. Cunningham, 116 
Mo. A. 545, 92 SW 734. 

Nebr.—Lewis v. MHoldredge, 56 
Nebr. 379, 76 NW 890. 

11. Little v. Cunningham, 116 Mo. 
AY fe 92 SW 734. See also infra 
§ 846. 

a Lewis v. Halli, (Cal. A.) 176 


is. U. S.—Columbus’ v.. Mercan- 
tile Trust, etc., Co., 218 U. S. 645, 31 
SCt 105,906 4/5E, Sed (eid 9st. BSieive 
Trinidad Coal; ete, ti Co.,n37 WU Ss: 
160, 11 SCt 57, 34 L. ed. 640; Brown 
v. Lake Superior Iron Co., 134 U. S. 
530, 535, 10 SCt 604, 33 L. ed. £0213 
Thomas v. Brownville, ete, R. Co., 
LOO VUES. S228 St Sloe 27M ed: 
1018; Manhattan Medicine Co. v. 
Wood; 108° Us S. 218). 2) SCt 436, 27 
L. ed. 706; Neblett v. Macfarland, 92 
GW. 58s LOU; 123 Li Led. Lats Eaeer=v2 
Thompson, 1 Black 80, 17 L. ed. 41; 
Talbott v. Hill, 261 Fed. 244; Turner 
v. Woodard, 259 Fed. 737; Finnie v. 
Walker, 257 Fed. 698; Ridge v. Healy, 
251 Fed. 798, 164 CCA 32; Rogers v. 
Hinckle, 2 9 Fed. 548, 161 CCA 474; 
Winston v. Brown, 247 Fed. 948, 160 
CCA 138; Kenyon vy. Weissberg, 240 
Fed. 536; Kohlhamer v. Smietanka, 
239 Fed. 408; Rollman Mfg. Co. v. 
Universal Hardware Works, 238 Fed. 
568, 151 CCA 504; Broatch v. Boysen, 
226 Fed. 516, 149 CCA 568; Matta- 
muskeet Drain. Dist. Comrs. v. Wills, 
236 Fed. 362; Lasswell Land, etc., 
Co. v. Wilson, 236 Fed. 322, 149 CCA 
454; Ellis v. Treat, 236 Fed. 120, 149 
CCA 330; Harms vy. Stern, 231 Fed. 
645, 145 CCA 531; Naylor v. Fore- 
man-Blades Lumber Co., 230 Fed. 
658; Shafer v. Spruks, 225 Fed. 480, 
481, 140 CCA 504; Weegham vy. Killi- 
fer, 215 Fed. 289, 181 CCA 558, LRA 
1915A 820; Weegham vy. Killefer, 215 


must do equity.1* 
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relief asked in an answer does not waive objection 
to the jurisdiction of the court to grant relief not 
authorized by the case as made out by plaintiff.° 


subject to limitations and exceptions;* and some- 
times one maxim restricts or limits the use of an- 
other,® or a combination of several maxims may con- 
trol the decision.?° 
of the case and the parties as they stand at the 


They are applied to the status 


is administered by decree, rather 


than at the date of the institution of the suit? A 
maxim of equity will not be applied for the pur- 
pose of defeating equity.’” 

B. He Who Seeks Equity Must Do 


General. He who seeks equity 
This maxim expresses a cardinal 


Fed. 168; Union Cent. L. Ins. Co. v. 
Drake, 214 Fed. 536, 131 CCA 82; 
Siegert v. Gandolfi, 139 Fed. 917 [rev 
on other grounds 149 Fed. 100, 79 
CCA 142 (certiorari den 205 U. S. 
542, 20 SCt+790, .51) Leeda c922)a5 
pees Mach. Co. v. Smith, 70 Fed. 

83. 

Ala.—Lauderdaie Power Co. v. 
Perry, 80 S 476; Shannon v. Ogletree, 
76 S 865; Interstate Trust, etc., Co. 
v. National Stockyards Nat. Bank, 
76 S 356; Coburn y. Coke, 193 Ala. 
364, 69 S 574; Gayle v. Pennington, 
185 Ala. 53, 64 S 572; Salmon v. 
Wynn, 153 Ala. 538, 45 S 1338, 15 
AnnCas 478; Ashe-Carson Co. v%. Boni- 
fay, 147 Ala. 376, 41 S 816; George 
v. New England Mortg. Security Co., 
109 Ala. 548, 20 S 3381; Grider v. 
American F. L. N. Co., 99 Ala, 281, 
12 S 775, 42 AmSR 58. : 

Alaska.—Pearce v. 
Alaska 120. 

Ariz.—Nugent v. Stofella, 10 Ariz. 
151, 8452 +910. 

Ark.—McDaniel v. Conlan, 134 Ark. 
519, 204 SW 850; Dyer v. Jacoway, 
50 Ark. 217, 6 SW 902; Irons v. Ray- 
burn, 11 Ark. 378. 

Cal.—Campbell v. Canty, 162 Cal. 
382, 123 P 266; Holland vy. Hotchkiss. 
162 Cal. 366, 123 P 258, LRA1915C 
492; Dranga v. Rowe, 127 Cal. 506, 59 
P 944; Chapman v. Hicks, (A.) 182 
P 336; Goldwater v. Hibernia Sav., 
ete; pSoes EViCal:tAs Si), 226. PyS Gly 
863; Cox v. Hughes, 10 Cal. A. 553, 
102 P 956. 

Canal Zone.—Lam Hing vy. Lynch, 
2 Canal Zone 271. 

Colo.—Bliley v. Wheeler, 5 Colo, 
A. 287,-38 P 603. — 

Del.—Coppage v. Equitable Guaran- 
tee; ete, Cos 1020A. 788. 

D. C.—Sullivan v. Bailey, 21 App. 
100; Mercantile Trust Co. v. Hensey, 
21 App. 38; Ohio Nat. Bank v. Cen- 
tral Constr. Co., 17 App. 524. 

Ga.—De Vaughn vy. Griffin, 101 SE 
794; Bigham v. Chamlee, 148 Ga. 488, 
97 SE 407; Echols v. Green, 140 Ga. 
678, 79 SE 557; Garbutt v. Mayo, 128 
Ga. 269, 57 SE 495, 183 LRANS 58; 
Charleston, etce., R. Co. v. Hughes, 
105 Ga, 1, 30 SE 972, 70 AmSR 17; 
Ansley v. Wilson, 50 Ga. 418. 

Hawaii.—McFartane y. Catton, 16 
Hawaii 544; Wilfong v. Paty, 7 Ha- 
waii 226; Lathrop v. Wosd, 1 Ha- 
waii 121. 

Ida.—Fales vy. Weeter Lumber Co., 
26 Ida. 367, 148 P 526; Shaughnessy 
v. Hood, 21 Ida. 709, 1238 P 641: Allen 
v. Kitchen, 16 Ida. 133, 100 P 1052, 
LRAI1917A 563, 18 AnnCas 914; Stow- 
ell v. Tucker, 7 Ida. 312, 62 P 1033. 

Ill.—Hooper v. Two Rivers Bank, 
263 Ill. 400, 105 NE 311; Manter- 
nach v. Studt, 240 Ill. 464, 88 NE 
1000, 130 AmSR 282; Wakefield v. 
Van Tassell, 218 Ill. 572, 75 NE 
1058; Lagger v. Mutual Union Loan, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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principle,'* and is one of the oldest in equity juris- | prudence. 


ete., Assoc., 146 Ill. 283, 83 NE 946; 
De Walsh v. Bramman, 116 Ill. 415, 
421; Winslow vy. Noble, 101 Ill. 194; 
Crandall v. Sorg, 99 Ill. A. 22 [rev 
on other grounds 198 Ill. 48, 64 NB 
769]; Starrett vy. Keating, 61 Ill. A. 
Ee: AMEelUai ves wewett: 1'5o, Ll, As 


Ind.—Schilling v. Quinn, 178 Ind. 
443, 99 NE 740; Ilo Oil Co. v. Indiana 
Natural Gas, etc., Co., 174 Ind. 635, 
92 NE 1, 2, 30 LRANS 1057 [cit 
Cyc]; McAllister vy. Henderson, 134 
Ind. 453, 34 NE 221; Otis v. Gregory, 
11t Ind. 504, 13 NE 39; Jones v. 
Ewing, 107 Ind. 313, 6 NE 819; Keller 
v. Orr, 106 Ind. 406, 7 NE 195; Rus- 
Sell v. Cleary, 105 Ind. 502, 5 NE 414; 
McWhinney v. Brinker, 64 Ind. 360: 
Gates v. Fauvre, (A.) 119 NE 155; 
Roberts v. Vonnegut, 58 Ind. A. 142, 
104 NE 321; Indianapolis Northern 
Tract. Co. v. Essington, 54 Ind. A. 
286, 99 NE 757, 100 NE 765; Furness 
et 48 Ind. A. 442, 95 NE 

Iowa—Dow v. McVey, 174 Iowa 
553, 156 NW 706; Richardson v. Rob- 
erts, 148 Iowa 345, 124 NW 878, 879; 
Savoie v. Savoie, 134 Iowa 672, 112 
NW 162. 

Kan.—Capell vy. Dill, 82 Kan. 652, 
109 P 286; Conaway v. Gore, 21 Kan. 
725; Missouri River, ete., R. Co. v. 
Brickley, 21 Kan. 275; Hagaman v. 
Cloud County, 19 Kan. 394; Elder v. 
Ottawa First Nat. Bank, 12 Kan. 238; 
Ottawa v. Barney, 10 Kan. 270; 
Sleeper v. Bullen, 6 Kan. 300. 

Ky.—Bennett v. Stuart, 161 Ky. 
264, 279, 170 SW 642 [quot Cyc]; 
Louisville, ete., R. Co. v. Smith, 117 
Ky. 364, 78 SW 160, 25 KyL 1459; 
Deppen v. German-American Title 
Co., 76 SW 868, 24 KyL 1110; Allison 
v. Cocke, 112 Ky. 212, 65 SW 342, 66 
SW 392, 23 KyL 1589; Bunnell v. 
Bunnell, 111 Ky. 566. 64 SW 420, 65 
SW 607, 23 Kyl 800; Richardson, v. 
Linney, 7 B. Mon. 571. 

La.—Luria v. Cote Blanche Co., 114 
La. 385, 38 S279. 

Me.—Tarbox v. Tarbox, 111 Me. 
374, 89 A 194; Smith v. Emery, 106 
Me. 258, 76 A 686; Hayhurst v. Mo- 
rin, 104 Me. 169, 71 A 707. 

Md.—Tobin vy. Rogers, 121 Md. 249, 
88 A 133: Diamond Match Co. v. Tay- 
lor, 83 Md. 394, 34 A 1015. 

Mass.—Warfield v. Adams, 215 
Mass. 506, 102 NE 702; Wenz v. Pas- 
tene, 209 Mass. 359, 95 NE 793; Caze- 
nove v. Cutler, 4 Metc. 246. 

Mich.—Johnston v. Loose, 201 
Mich. 259, 167 NW 1021; Northern 
Michigan Bldg., ete., Assoc. v. Fors, 
190 Mich. 69, 155 NW 736; Dwight v. 
Seranton, ete., Lumber Co.. 82 Mich. 
624, 47 NW 102: Gates v. Cornett, 72 
Mich. 420, 40 NW 740. 

Miss.—Germania LL. Ins. Co. v. 
Bouldin, 100 Miss. 660. 56 S_ 609; 
Walker-Durr Co. v. Mitchell, 97 Miss. 
231, 52 S 583; Woods v. Campbell, 87 
Miss. 782, 40 S 874. 

Mo.—Carson v. _ Berthold,  etc., 
Lumber Co., 270 Mo. 238, 192 SW 
1018; Jelly v. Lamar, 242 Mo. 44, 145 
SW 799, 801 [quot Stitt v. Stitt, 205 
Mo. 155, 103 SW 547]; Hanson vy. 
Neal, 215 Mo. 256, 114 SW_ 1073; 
Sampson v. Mitchell, 125 Mo. 217, 28 
SW 768; Woodward vy. Mastin, 106 
Mo. 324, 17 SW 308; Kline v. Vogel, 
90 Mo. 239, 1 SW 733, 2 SW 408; 
Whelan v. Reilly, 61 Mo. 565; Mastin 
v. Halley, 61 Mo. 196; Deichmann v. 
Deichmann, 49 Mo. 107; Stark v. 
Cooper, (A.) 217 SW 104; Hellman v. 
National Council, K. L. S., 198 Mo. 
A. 308, 200 SW 698; Dalphine_ v. 
Lume, 145 Mo. A. ‘549, 122 SW 776: 
Hayden v. St. Louis, etc. R. Covet 7 
Mo. A. 76, 93 SW 833; J. I. Case 
Plow Works v. Ross, 74 Mo. A. 437; 
Steckman v. Harber, 55 Mo. A. 71. 

Nebr.—Love v. Park, 95 Nebr. 729. 
146 NW 941: Kerr v. McCreary. 84 
Nebr. 315, 120 NW 1117; Platte Val- 
lav Milling Co. v. Malmsten, 79 Nebr. 


730, 113 NW 229; Henry vy. Henry, 73! 
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It 


Nebr. 746, 103 NW 441, 107 NW 789; 
Lewis v. Holdredge, 56 Nebr. 379, 76 
NW 890; Weston vy. Meyers, 45 Nebr. 
95, 63 NW 117; Goble v. O’Connor, 43 
Nebr. 49, 61 NW 131; Alexander v. 
Shaffer, 38 Nebr. 812, 57 NW 541; 
Dimick v. Grand Island Banking Co., 
37 Nebr. 394, 55 NW 1066; Holmes 
v. Columbia Nat. Bank, 4 Nebr. 
(Unoff.) 893, 97 NW 26. 

N. J.—Boonton y. United Water 
Supply Co., 88 N. J. Eq. 61, 102 A 
454, 455: Bliss v. Linden Cemetery | 
Assoc., 85 N. J. Eq. 501, 96 A 1001; 
Bourgeois y. Risley Real Hst. Co., 
82 N. J. Eq. 211, 88 A 199; Hastern 
Div.. Gen. Proprietors v. Force, 72 
N. J. Eq. 56, 68 A 914; Yard v. Pa- 
cific) Mut. Ins: °Co:, 10° Ni J. Hq. 480; 
64 AmD 467. 


N. Y.—Brown vy. Robinson, 224 
N. Y. 301, 120. NE 694; Callanan’ v. 
Keeseville, ete., R. Co. 199 N. Y. 


268, 92 NE 747; Werner v. Tuch, 1274 
N. Y. 223, 27 NE 845, 24.AmSR 443; | 
Harpending v. Munson, 91 N. Y. 650! 
mem; Tuthill v. Morris, 81 N. Y. 94; 
Hoppough v. Struble, 60 N. Y. 430; 
Comstock v. Johnson, 46 N. Y. 615; 
Schermerhorn vy. Talman, 14 N. Y. 
93; Mumford v. American L. Ins., 
etel,y Cot. 429N.)7Y. 9468 ,Gettins! v. 
Boyle, 184 App. Div. 499, 171 NYS 
711; Jayne v. Cortland Water Works 
Co., 107 App. Div. 517, 95 NYS 227; 
Hardy v. Berger, 76 App. Div. 393, 
78 NYS 709; Moubray v. Moubray, 
3 App. Div. 227, 88 NYS 1147 [aff 
151 N. Y. 659 mem, 46 NE 1149 mem 
Cale VEST ONG wt a2 mem, 1535 NE 
1128 mem)]; New York, etc., R. Co. 
v. New York, 1 Hilt. 562; Public 
Service Commn. First Dist. v. Brook- 
lyn Heights R. Co., 105 Mise. 254, 172 
NYS 790; Johnson-Kahn Co. v. 
Thompson, 73 Misc. 103. 130 NYS 
216; Westwood v. Cole, 66 Misc. 53, 
120 NYS 884 [rev on other grounds 
139. App. #Div. 841}! 124: NYS— 97]; 
Winterson vy. Hitchings, 9 Misc. 322, 
30 NYS 260; Matter of Porter, 5 
Mise. 274, 25 NYS 822; Fetridge v. 
Wells, 4 AbbPr i144, 13 HowPr 385; 
McDonald v. Neilson, 2 Cow. 139, 14 
AmD 4831. 

N. C.—Glade Spring Bank v. Mc- 
Ewen, 160 N.C. 414, 76 SE 222, Ann 
Cas1914C 542; Cuthertson v. Morgan, 
149 N. C. 72, 62 SE 744; Cotton Mills 
v. C. C. Randleman Cotton Mills, 116 
N. C. 647, 21 SH 481. 

N. D.—Keller v. Souther, 26 N. D. 
358, 144 NW 671, LRAI916B 1218; 
Tracy v. Wheeler, 15 N. D. 248, 107 
NW 68. 6 LRANS 516. 

Oh.—Kemper v. Campbell, 44 Oh. 
St. 210, 6 NE 566; Taylor v. Foster, 
22 Oh. St. 255; Halladay v. Faurot, 
8 Oh. Dec. (Reprint) 6338, 9 Cine 
LBul 92; Metzler v. Mason Steam 
Laundry, 24 (Ohi Cirs Ct. INDUS) 7452 
Bettinger v. Goebel, 23 Oh. Cir. Ct. 
N. S. 28; Bauer v.,Nickol, 20 Oh. Cir. 
Gtr INS. 419,912 1, 13! Oh. AC 308- 

Okl.—Oates v. Freeman, 57 Okl. 
449, 157 P 74; Whitehead v. Stevens, 
152 P 445. 

Or.—Saling v. Tillamook First Nat. 
Bank, 182 P 140; Higinbotham v. 
Frock, 48 Or. 129, 83 P 536, 120 Am 
SR 796: Putnam v. Webb, 15 Or. 
440, LGR Te. 

Pa.—Haye’s App.. 123 Pa. 110, 16 
A 600; Evans v. Dravo, 24 Pa. 62, 
62 AmD 359: Wagner v. Wagner, 60 
Pa. Super. 526; American Ice Co. v. 
Hunter, 60 Pa. Super. 311: Fitzger- 
ald’s Est., 26 Pa. Dist. 796; Bucks 
County R. Co. v. Guarantors Finance 
Gon 23 7Pay Conmdion: 

Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 737. 

Si @—Mayfield v. ‘British, etc.. 
Morte. Co., Ltd., 104 S. C, 152, 88 SE 
370: Rush v. Hilton. 83 S. C. 444, 65 
SE 525: Clinton v. McKeown. 39 S. C. 
21, 17 SE 504: Booker v. Smith. 38 
SS.) C) 236, 16 SE 774; Secrest v. Mc- 
Kenna, 20 S. C. Eq. 356; Walling v. 


Aiken, 16 S. C. Ea. 1 
_ Ss. D.—Mankey_v. 


‘Hoyt, 27 S. D.! 
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is of most extensive applica- 


561,'132 NW..230, 231 [cit Cyc]; Ft. 

Pierre v. Hall, 19 S. D. 663, 104 NW 

470, 117 AmSR 972. 
Tenn.—Caldwell v. Virginia F. & 


M. Ins. Co., 124 Tenn. 593, 139° SW 
698; Bible v. Wiscarver, (Ch. A.) 50 
SW 670. 


Tex.—Tcas v. McDonald, 13 Tex. 
349, 65 AmD 65; Walls v. Cruse, (Civ. 
A.) 185 SW 1038; Nueces Valley Irr. 
Co. v. Davis, (Civ. A.) 116 SW 633; 
U. S., ete., Trust Co. v. Delaware 
Western Constr. Co., (Civ. A.) 112 
SW 447; Swope v. Missouri Trust Co., 
26 Tex. Civ. A. 133, 62 SW 947; San 
Antonio, ete., R. Co. vy. San Antonio, 
ete, Rw Cosy 2b Lex. Civ FAS ie 7,5160 
SW 338; San Antonio, ete., R. Co. v. 
Gurley, (Civ. A.) 44 SW 865. 

Utah.—Rosenthyne v. Matthews- 
McCulloch Co., 168 P 957; Commercial 
Nat. Bank y. Page, 45 Utah 14, 142 
P 709. 

Vt.—Patch v. Montpelier 
Nat. Bank, 90 Vt. 4, 96 A 423. 

Va.—United Cigarette Mach Co. v. 
Brown, 119 Va. 813, 826, 89 SE 850, 
LRA1917F 1100 [quot Cyc]; Flanary 
v. Kane, 102 Va. 547, 46 SE 312, 681; 
Kerr: v. Kerr, 84 Va. 157; 5 SE 893- 
Wood v. Krebbs, 33 Gratt. (74 Va.) 
685; Scott v. Scott, 18 Gratt. (59 
Va.) 150; Gilliat v. Lynch, 2 Leigh, 
(29 Va.) 493; Jones v. Roberts, 6 
Call (10 Va.) 187, 3 AmD 576. 

Wash.—Cogswell v. Brown, 102 
Wash. 625, 173 P 623; Langley v. 
Devlin, 95 Wash. 171, 163 P 395; Ban- 
ning v. Washington Commercial Or- 
chards Co., 90 Wash. 554, 156 P 
547; People’s. Sav. Bank v. Bufford, 
90 Wash. 204, 155 P 1068; Murray v. 
O’Brien, 56 Wash. 361, 105 P 840, 28 
LRANS 998. * 

W. Va.—Peters v. Case, 62 W. Va. 
33, 57 SE 733, 3 LRANS 408; Thomp- 
son v. Merchants’, etc., Bank, 3 W. 
Va. 651. 

Wis.—Rock County v. Weirick, 143 
Wis. 500, 128 NW 94; St. Croix Tim- 
ber Co. v. Joseph, 142 Wis. 55, 124 
NW 1049; Post v. Campbell, . 110 
Wis. 378, 85 NW 1032; Hinckley v. 
Pfister, 83 Wis. 64, 53 NW 21. 

Eng.—Godfrey v. Watson, 3 Atk. 
517, 26 Reprint 1098; Brown v. Jones, 
1 Atk. 188, 26 Reprint 122; Gibson v. 
Goldsmid, 5 De G. M. & G. 757, 765, 
54 EngCh 595, 43 Reprint 1064; Great 
Western R. Co. v. Oxford, ete. R. 
Co., 83 De G. M. & G. 341, 52 Eng€h 
267, 43 Reprint 133; Whitaker’ v. 
Hall, 1 Glyn & J. 213; Neesom  v. 
Clarkson, 4 Hare 97, 30 EngCh 97, 67 
Reprint 576: Hanson v. Keating, 4 
Hare 1, 30 EngCh 1, 67 Reprint 537; 
Sturgis v. Champneys, 5 Myl. & C. 97, 
46 EngCh 88, 41 Reprint 308; Sish v. 
Foster, 1 Ves. 88, 27 Reprint 909. 

Man.—Ruddell vy. Georgeson, 9 
Man. 438. 

Ont.—Allen v. Furness, 20 Ont. A. 
34: Clemow v. Booth, 27 Grant Ch. 
(U. C.) 15; Wiggins v. Meldrum, 15 
Grant Ch. (U. C.) 377, 378; Richards 
vy. Collins, 9 DomLR 249. 

Sask.—Hole v. Wilson, 5 Sask. L. 
9 

“He that will have equity done to 
him, must do it to the same person.” 
Francis Max. I. 

“He who seeks equitable relief 
must show that he has done, or of- 
fered to do, all that equity requires 
of him.” Russell v. Drake, 184 Ind. 
623, 630, 111 NE 186 [cit Jones v. 
Ewing, 107 Ind. 313, 6 NE 819]. 

“A party coming into equity for 
affirmative relief must himself do 
equity.” Tuthill v. Morris, 81 N. Y. 


First 


“The party seeking equity must 
always offer to do equity, or thev 
must rest upon their legal rights.” 
Creswell v. Lanahan, 9 D. C. 484. 488 
[aff 101 U. S. 347, 25 L. ed. 853]. 

14. Conaway v. Gore, 21 Kan. 725; 
Hanson v., Neal, 215 Mo. 256, 114 
Sw 1073. 

15. De Walsh v. Braman, 160 111. 
415, 48 NE 597; Richardson v. Rob- 
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tion,'® being applicable to all classes of cases when- 
ever necessary to promote justice.1’ The maxim is, 
however, a general guiding principle in the adminis- 
tration of equity rather than an exact rule govern- 
ing specific and well-defined cases.15 

Scope and Limitations of Rule—a. 


[§ 152] 2. 


In General. The maxim. requires 


148 Towa 345, 124 NW _ 878; 
f Wash.’ (316, 35 P 


erts, 
Allen vy. Wall, 
65. 

[a] “The most venerable maxim 
of the law is, that ‘he who asks 
equity must do equity.’” Allen v. 
Wall, 7 Wash. 316, 320, 35 P 65. 


- 16. Mercantile Trust Co. v. Hen- 
sey, 21 App: (D. C.) 38; Hanson v. 
Weal, 215 Mo. 256, 114 SW _ 1073; 


Sturgis v. Champneys, 5 Myl. & C. 
97, 46 EngCh 88, 41 Reprint 308. 

“it. is a principle of most exten- 
sive application. It may be applied, 
in fact, in every kind of litigation 
and to every species of remedy.” 1 
Pomeroy Eq. Jur. (2d ed) § 385. 

: appar ons generally see infra 

17. Bennett v. Stuart, 161 Ky. 264, 
279, 170 SW 642 [quot Cyc]; Brou- 
mel v. White, 87 Md. 521, 39 A 1047; 
Mutual Ben. L. Ins. Co. v. Brown, 30 
Nid Hq. 193 Pafiv32 INS J. Hq: 8097); 
Johnson-Kahn Co. v. Thompson, 73 
Mise. 103, 130 NYS 216. 

Arye Hanson v. Keating, 8 Jur. 949, 

“Tt is a rule which, per se, can by 
no possibility decide what the rights 
of the defendants are. It only raises 
the question, what equity, if any, a 
defendant has against a plaintiff in 
the circumstances of the case to 
which the,rule is sought to be ap- 
plied. If, for example, a party, as 
plaintiff, seeks an account in equity 
against the defendant, the court will 
take the account wholly, and not 
partially, between the parties; and 
it therefore requires the plaintiff to 
do equity by submitting himself to 
account, as the price of his obtain- 
ing a decree against the defendant, 
and in order that the subject of the 
suit may once for all be settled be- 
tween the parties.’”” Hanson v. Keat- 
ing, supra. 

19. U. S.—Louisiana Agricultural 
Corp. v. Pelican Oil Refining Co., 256 
Fed. 822; Ridgway v. Hays, 20 F. 
Cas) No.' 11,817, 5 Cranch C. C. 23. 

Ala.—Coburn vy. Coke, 193 Ala. 364, 
69 S 574; Keener v. Moslander, 171 
Ala. 538, 54 S 881; George v. New 
England Mortg. Security Co., 109 
Ala. 548, 20 S 331. 

Colo.—Patterson v. De Long, 11 
Golo. A. 103, 52°P 687. 

Conn.—Hartford First Nat. Bank 
v. Hartford L., ete., Ins. Co., 45 Conn, 


22. 
D. C.—Ohio Nat. Bank y. Central 
Constr. Co., 17 App. 524. 
Tll.—Manternach vu. Studt, 240 Ill. 
464, 88 NE 1000, 130 AmSR 282; 
Weber v. Zacharias, 105 Tll. A. 640; 


Wenham v. Mallin, 103 Ill. A. 609; 
Angell v. Jewett, 58 Ill. A. 596. 
Ind.—Otis v. Gregory, 111 Ind. 


504, 13 NE 39: Jones v. Ewing, 107 
Ind. 313. 6 NE 819; Rowe v. Pea- 
body, 102) ‘Ind. ‘198; “Lancaster ' v. 
Du Hadway, 97 Ind. 565. 
Ky.—Bennett v. Stuart, 161 Ky. 
264. 279, 170 SW 642 [quot Cyc]; 
Richardson v. Linney, 7 B. Mon. 571; 
Nelson v. Clay. 5 Litt. 150; Hunter 
vee Simrall, 5 “Litt! 62°) Johnson. v. 
Rowe, 1 Kvl 274. 
Mass.—Bailey: v. Wood, 211 Mass. 
87. 97 NE 902, AnnCas1913A 950. 
Minn.—Mason. v.. Fichner, 120 
Minn. 185, 139 NW 485. 
Mo.—Baumhoff v. Grueninger, 178 
SW 102, LRA1916A 779; Woodward 
v. Mastin. 106 Mo. 324, 17 SW 308; 
Plum v. Kansas City,-101 Mo. 525, 
14 SW 657. 10 LRA 371; Kline: v. 
Vogel. 90 Mo. 239, 1 SW 733, 2 SW 


EQUITY 


that any person 


408; Whelan vy. Reilly, 61 Mo. 565; 
Overton v. Stevens, 8 Mo, 622; Stark 
v. Cooper, (A.) 217 SW 104; Herwick 
v. Koken Barber Supply Co., 61 Mo. 
A. 454, 

Nebr.—Fassler v. Streit, 100 Nebr. 
(22, 161 . NW 6172; Alma! Bank’ v. 
Hamilton, 85 Nebr. 441, 123 NW 458, 
183 AmSR 676; Kerr v. McCreary, 84 
Nebr. 315, 120 NW 1117; Union Stock 
Yards Nat. Bank vy, Day, 79 Nebr. 845, 
113 NW 530; Holmes v. Columbia 
Nat. Bank, 4 Nebr. (Unoff.) 893, 97 
NW 26; Walsh v. Walsh, 1 Nebr. 
(Unoft.)’ 719, 950NW 1024. 

N. J.—Thompson v. Williamson, 67 


N. J. Eq. 212, 58 A 602. 

N. Y.—Brown v. Robinson, 224 
N. Y. 301,°120 NE 694; Mumford Vv. 
American). Insyr-etet;|.Cot, 4 N.Y. 


463; Johnson-Kahn Co. v. Thompson, 
73. Mise. 103, 130 NYS 216; Matter 
of Porter, 5 Mise. 274, 25 NYS! 822; 
McDonald v. Neilson, 2 Cow. 139, 14 
AmD 431; Hartson vy. Davenport, 2 
Barb. -Chei. 7:7: 

Oh.—Hall vy. Hall, 32 Oh. St. 184; 
Townsend v. Alexander, 2 Oh. 18; 
Cincinnati v. Covington, etc., Bridge 
Cos K20 (Oh. VOirsiCt7739 6," 10) Oh. Cir, 
Dec. 792. 

Or.—Saling v. Tillamook First 
Nat. Bank, 182 P 140. 

S. C.—Secrest v. MeKenna, 20 S. C. 
Eq. 356. 

S. D.—Mankey. v. Hoyt, 27 S. D. 
561, 565, 132) NW 230 [cit Cyc]. 

Utah.—Hancock v. Luke, 
137. 

Vt.—Patch v. Bank, 96 A 423. 

Eng.—vU. S. v. McRae, L. R. 3 Ch. 
79; Brown v. Jones, 1 Atk. 188, 26 
Reprint 122; Colvin v. Hartwell, 5 
Cl. & F. 484, 7 Reprint 488; Gibson 
v. Goldsmid, 5 De G M. & G. 757, 
54 WHngCh 595, 43 Reprint 1064; Han- 
son v. Keating, 4 Hare 1, 30 EngCh 
1, 67 Reprint 537; Sturgis v. Champ- 
neys, 5 Myl. & C. 97, 46 EngCh 88, 
41 Reprint 308; Shish v. Foster, 1 
Ves. 88, 27 Reprint 909. 


Ont.—Richards v. Collins, 27 Ont. 
L. 390, 3 OntWN 1479, 22 OntWR 
592, 23 OntWR 499; Coventry v. Mc- 


wean, 22) Ont. 4. 

[a] “The true meaning of the 
rule (1) whose frequency of invoca- 
tion would seemingly argue a better 
knowledge of its import, that ‘he who 
seeks equity, must do equity,’ is 
simply this: that where a complain- 
ant comes before a court of con- 
science invoking its aid, such aid 
will not be granted except upon equi- 
table, terms. These terms will be 
imposed ‘as the price of the decree 
it gives him.’ The rule ‘decides noth- 
ing in itself, for you must first 
inquire what are the equities which 
the plaintiff must do in order to en- 


title him to the relief he seeks.” 
Whelan v. Reilly, 61 Mo. 565, 569 
[quot Woodard v. Mastin, 106 Mo. 


324, 362, 17 SW 308; Kline v. Vogel, 
90 Mo. 239, 245, 1 SW 738, 2 SW 408]. 
(2).. “I conceive the true meaning of 
that maxim only to be this, that a 
man who comes to seek the aid of 
a Court of Equity to inforce a claim, 
must be prepared to submit in that 
suit to any directions which: the 
known principles of a Court of 
Equity may make it proper to give.” 
Colvin v. Hartwell, 5 Cl. & F. 484, 522, 
7 Reprint 488. (3) ‘Whatever be the 
nature of the controversy between 
two definite parties. and whatever 
be the nature of the remedy de- 
manded, the court will not confer ‘its 
equitable relief upon the party seek- 
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seeking the aid of equity shall have accorded, shall 
offer to- accord, or will be compelled to accord, to the 
other party all ‘the equitable rights to which the oth- 
er is entitled in respect to the subject matter.!? Re- 
lief inconsistent with the equities of the adverse 
party will be denied,?° and where the granting of 
relief raises equitable rights in favor of defendant, 


ing its interposition and aid, unless 
he has acknowledged and conceded, 
or will admit and provide for, all the 
equitable rights, claims, and demanas 
justly belonging to the adversary 
party, and growing out of or neces- 
sarily involved in the subject-matter 
of. the controversy. It says, in ef- 
fect, that the court will give the 
plaintiff the relief to which he is en- 
titled, only upon condition that he 
has given, or consents to give, the 
defendant such corresponding rights 
as he also may be entitled to in re- 
spect of the subject-matter of the 
suit.”” 1 Pomeroy Eq. Jur. § 885 [quot 
Charleston, etc. R. Co. v. Hughes, 
LOD.e@Galti, 217730 SEH }99274980;070 
AmSR 17; De Walsh v. Branan, 160 
Tll., 415, 421, 48 NE 597; Kerr v. Mc- 
Creary, 84 Nebr. 315, 320, 129 NW 
1117; Cuthertson v. Morgan, 149 N. C. 
72, 77, 62: SE: 744), 

20. U. S.—Kinney v. Consolidated 


Virginia Min. Co, 14 BioCasi Nea 
7,827, 4 Sawy. 382. 

Ala.—Spann v, Nance, 32 Ala. 527. 

Ill. Rankin v. Rankin, 36 Ill. 293, 
87 AmD, 205. 

Ind.—Barth v. Pittsburg, ete., R. 
Co., (A.) 90 NE 488. 

Ky.—Bennett v. Stuart, 161 Ky. 
264, 279; 170 SW 642 [quot 
Cyc]. 


Nebr.—German Nat. Bank y. Hast- 


ing First Nat. Bank, 59 Nebr. 7, 80 
NW 48. 
N. Y.—New York, ete, R. Co. v. 


New York, 1 Hilt. 562; Johnson-Kahn 
Co. v. Thompson, 73 Misc. 103, 130 
NYS 216. 

{a] WMustrations.—(1) Plaintiff 
is not entitled to an injunction under 
an agreement which he has violated. 
Barth v. Pittsburg, ete., R. Co., (Ind. 
A.) 90 NE 488. (2) Two persons 
running separate ferries became part- 
ners, and tenants in common of the 
landings. One dying, defendant pur- 
chased his interest from his adminis- 
trator, but the surviving partner re- 
fused to accept him as a partner and 
sought to restrain him from running 
a separate ferry. Relief was de- 
nied, as the refusal to accept defend- 
ant as a partner revived the right 
to run independently. Spann vy. 
Nance, 32 Ala. 527. (38) Specific per- 
formance will be refused of a con- 
tract entered into by mistake because 
such relief would not consist with 
equity and good conscience. Mans- 
field v. Sherman, 81 Me. 365, 17 A 
300. (4) Relief will not be given 
where it involves repudiation of a 
deed for a valuable consideration void 
only because not stamped. Kinney 
v. Consolidated Virginia Min. Co., 14 
EB.) Cas. No: 7;82% 4; Sawy. (382...) 
Equity “will not so much as lift a 
finger to remove a cloud while a 
moral obligation remains  undis- 
charged.” Harrison v. Haas, 25 Ind. 
281, 283 [quot Rowe v. Peabody, 102 
Ind. 9 35) 203, flee iaiviods 

[b] Obligations associated with 
benefits.—(1) One seeking to avail 
himself of a partion of an agent’s 
acts cannot avoid the obligations im- 


posed by the same “acts. German 
‘Nat. Bank v. Hastings First Nat. 
‘Bank, 59 Nebr. 7, 80 NW 48. (2) 


‘One claiming under a provision in 
a contract cannot repudiate obliga- 
tions imposed on him by the same 
‘contract. New York. etc, R. Co. v. 
‘New York. 1 Hilt. (N. Y.) 56:2. 2463) 
One claiming’ under a will must sub- 
mit to its conditions. Rankin v. 
Rankin, 86 111.298. 87 AmD 205. 


or later'cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the according of such rights will be imposed as a 
condition of granting the relief.21 
maxim, in its application, is subject to certain re- 
The maxim should be 
applied only to cases where the result that would 
be worked out without its aid would be against 
ity. The party seeking 
relief is not required to sacrifice his own rights.?4 

b. As Dependent on Nature of Action 
( The application of this maxim 
has been restricted to suits in equity,?° and to cases 
where plaintiff is wholly without remedy at law, and 
is entirely dependent on a court of equity for re- 
Where a party has a legal right, capable 


strictions and limitations.22 


equity and good conscience.?3 


[§ 153] 
or Relief Sought. 


lief.?° 


21. U. S.—Thomas y. Brownville, 
OLCy euNCo LOIS: 2271 FPSC ti Sib, 
27 L. ed. 1018; Broatch v. Boysen, 
236 Fed. 516, 149 CCA 568; Lasswell 
Land, ete., Co. v. Wilson, 236 Fed. 
322, 149 CCA 454; Union Cent. L. Ins. 
Co. v. Drake, 214 Fed. 536, 131 CCA 


82. 

Ala.—Coburn v. Coke, 193 Ala. 364, 
69 (S574. 
Paes v. O'Donnell, 6 Colo. 

Ga.—Fricker v. Americus Mfg., 
ete.,'Co., 124 Ga. 165, 52 SE 65.. 

Ind.—Otis v. Gregory, 111 Ind. 504, 
13 NE 39. 
Ky.—Bennett v. Stuart, 161 Ky. 
264, 279, 170 SW 642 [quot Cye]. 

Mich.—Palmer vy. Palmer, 114 Mich. 
509, 72 NW 322; Miller v. Cornwell, 
71 Mich. 270, 38 NW 912; Toms v. 
Boyes, 59 Mich. 386, 26 NW 646. 

Mo.—Ruppel v. Missouri Guaran- 
tee, etc., Assoc., 158 Mo. 613, 59 SW 
1000; Woodard vy. Mastin, 106 Mo. 
324, 17 SW 308; Kline v. Vogel, 90 
Mo. 239, 1.:SW' 733, 2 SW 408; Clark 
v. Drake, 63 Mo. 354; Whelan v. 
Reilly, 61 Mo. 565; Phillips v. Phil- 
lips, 50 Mo. 603; Stark v. Cooper, 
(A.) 217 SW 104; Steckman v. Har- 
ber, 55 Mo. A. 71. 

Nebr.—Love v. Park, 95 Nebr. 729, 


146 NW 941. 

N. J.—Bourgeois v. Risley Real 
Bst:='°Coy 88 “Nie iT Hq t2h1,0 838. 
199. 


Or.—Bagley v. Bloch, 83 Or. 607, 
163 P 425; Miles v. Hemenway, 59 
Or. 318, 111 P 696, 117 P 273; Maffett 
v. Thompson, 32 Or. 546, 52 P 565, 53 

54 


1 : 

Pa.—Fitzgerald’s Hst., 26 Pa. Dist. 
796. 

Tex.—Home Inv. Co. v. Strange, 
195 SW 849; Chaney v. Coleman, 77 
Tex. 100, 13 SW 850; State v. Snyder, 
66 Tex. 687, 18 SW 106; Spann _ v. 
Sterns, 18 Tex. 556; Swope v. Mis- 
souri Trust Co., 26 Tex. Civ. A. 133, 


'g2 SW 947; San Antonio, etc., .R. 
@o.) vet Gurley,’ (Civ..01AQi 44 (SW 
865. 


Va.—United Cigarette Mach. Co. v. 
Brown, 119 Va. 813, 826, 89 SE 850, 
DLRA1917F 1100 [quot Cyc]; Kerr v. 
Kerr, 84 Va. 154, 5 SE 89; Wood v. 
Krebbs, 33 Gratt. (74 Va.) 685. 

Wash.—Ward v. Buckley, 1 Wash. 
ADIT Os | 

“It may be regarded as an uni- 
versal rule governing the court of 
equity in the administration of its 
remedies, that whatever may be the 
nature of the relief sought by the 
plaintiff, the equitable rights of the 
defendant growing out of or inti- 
mately connected with the subject 
of the controversy in question will 
be protected; and for this purpose 
the plaintiff will be required, as a 
condition to his obtaining the relief 
which he asks, to acknowledge, admit, 
provide for, secure, or allow what- 
ever equitable rights, if any, the de- 
fendant may have; and _to that end 
the court will, bv its affirmative de- 
cree, award to the defendant what- 
‘ever reliefs may be necessary in 
order to protect and_ enforce those 
rights.” Pomeroy Eq. Jur. § 388 
{quot Chaney v. Coleman, 77 Tex. 


Galloway v. 


EQUITY 


However, the 


But it has been 
and asking its 


100, 1038, 13 SW 850; State v. Snyder, 
66 Tex. 687, 698, 18 SW 106; Swope 
v. Missouri Trust Co., 26 Tex. Civ. A. 
133, 137, 62 SW 947]. ‘ . 

[a] Equitable set-off.—In a suit 
to abate the purchase-price of land 
because of misrepresentation as to 
quantity, a corresponding demand by 
defendant as to land taken in part 
payment will be set off. Swope v. 
Missouri Trust Co., 26 Tex. Civ. A. 
133, 62 SW 947. 

Restrictions to rights independ- 
ently enforceable see infra § 154. 

22. Mercantile Trust Co. v. Hen- 
sey,. 2) App. (D. C.); 38. 

Cross references: 

As dependent on nature of relief 

sought see infra § 153. 

As restricted to rights independently 

enforceable see infra § 154. 
Transactions foreign to the subject 

matter see infra § 155° 
Effect of knowledge by opposite party 

see infra § 156. 

No equity acquired through fraud 

see infra § 157. 

23. Staughton v. Simpson, 72 
Minn. 536, 75 NW 744; Scott v. Scott, 
18 Gratt. (59 Va.) 150. 

{a] MIllustration.—Defendant seek- 
ing to require plaintiff to pay twelve 
per cent interest as a condition to 
redeeming from foreclosure, whereas 
in an action to foreclose he could 
only have recovered seven per cent 
cannot invoke the maxim. Staughton 
v. Simpson, 72 Minn. 536, 75 NW 744. 

{b] Maxim held inapplicable.—(1) 
In general. Bound y. South Carolina 
R.° Co., 47.Fed. 30: [mod ,on->.other 
grounds 58 Fed. 473]; Lane v. Allen, 
162 Ill. 426, 44 NE 831; Angell v. 
Jewett, 58 Ill. A. 596; Staughton v. 
Simpson, 72 Minn. 536, 75 NW 744; 
Merchants Bank, 42 
Nebr. 259, 60 NW 569; Winthrop v. 
Huntington, 3 Oh. 327, 17 AmD 601. 
(2) In absence of evidence that 
wife, who joined with her husband 
in mortgage of their joint property, 
received any of consideration there- 
for, the maxim could not be applied 
against her children, in suit for par- 
tition against owner of other undi- 
vided half interest in lands mort- 
gaged. Shannon vy. Ogletree, (Ala.) 
76 S 865. (3) The maxim does not 
require heirs of an intestate seeking 
to set aside the purchase of his land 
at an administrator’s sale by the 
administrator’s attorney to refund 
the amount paid by him, where they 
have not received any of the pur- 
chase money. De Vaughn v. Grif- 
fith, (Ga.) 101 SE 794. (4) The doc- 
trine had no application to an action 
by heirs of a grantor in a trust deed 
of a homestead, void by reason of 
the wife’s failure to join in its exe- 
eution, against parties holding or 
claiming under the grantee in such 
trust deed on foreclosure thereof, so 
as to reauire complainants to tender 
with their bill the debt of the gran- 
tor, a homestead being exempt from 
any debt of such grantor. Woods v. 
Campbell, 87 Miss. 782, 40 S 874. (5) 
The fact that a creditor has been per- 
sistent in his efforts to collect: his 
debt. and has resorted to wnneces- 
sarily vexatious means to that end, 


er Ord] 


175 


of being effectually asserted at law and asks for 
the assistance of a court of equity, because of some 
serious, although not insurmountable, difficulty at 
law,?* such as the taking of an account,?8 the neces- 
sity of a discovery,*® the existence of a trust,?° or 
upon some collateral ground,*' such as to prevent 
an improper disposition of a subject pledged for the 
security of a debt, by which the rights of the party 
complaining may be affected,®* the court can impose 
no condition upon the mere ground that the party 
applies to it for relief, and is bound to give that 
relief according to the legal rights of the parties. 


held that any one going into equity 
aid, whether that aid is such as 


offers no just ground for denying 
him equitable relief in the enforce- 
Ment Pon ahis y dept. Anthes) v. 
Schroeder, 74 Nebr. 172, 103 NW 1072. 
(6) In a suit to recover for wrong- 
ful repledge and sale of pledged col- 
lateral, the fact that complainant by 
means of false sales and a spurious 
telegram had given the collaterals a 
fictitious value was not ground for 
denial of relief in equity. Warfield 
v. Adams. 215 Mass. 506, 102 NE 


706. 
24. Worthington vy. Miller, 134 


Ala. 420, 32 S 748; Lane v. Allen, 162 
Ill. 426, 44 NE 831 [rev 60 Ill. A. 
467]. 

{a] MTllustrations.—(1) One who 
has acquired title from a purchaser 
at an execution sale may set aside 
a prior void sale, and is not obliged 
to accept a redemption by payment 
of the amount of the judgment un- 
der which his grantor purchased. 
Worthington v. Miller, 134 Ala. 420, 
32. S 748. (2) <A trust deed pro- 
vided for subdividing the property, 
and also releases of lots designated 
by the debtor upon payment of ascer- 
tained amounts. Immediately after 
the debt matured foreclosure was 
commenced and the debtor by cross 
bill sought to enforce the release of 
a portion of the property because 
of payments made. Although the 
whole debt was then due it was held 
that the stipulation for partial re- 
leases could be enforced without ten- 
der of the whole debt. Lane v. Al- 


len, 162 Ill. 426, 44 NE 881 [rev 60 
Til. A. 457]. i 

25. Dranga v. Rowe, 127 Cal. 506, 
59 P 944. 

26. Scott v. Scott, 18 Gratt. (59 
Va.) 150; Gilliat v. Lynch, 2 Leigh 
(29 Va.) 493. 

[a] Reason for rule.—‘“To at- 


tempt to do otherwise, would be ut- 
terly vain as to all the purposes of 
justice: for it would only remit the 
plaintiff to his legal rights, and in- 
volve the parties in a new litiga- 
tion, which must ultimately be de- - 
termined according to their legal 

rights, instead of enforeing them in - 
a cause originally instituted prop- 


erly in a court of equity.” Gilliat 
Me Lynch, 2 Leigh ~(29 Wa.) 493, 


06. 

{[b] Rule applied where com- 
plainant came into equity only be- 
cause there was no trustee who could 
enforce the contract at law. Scott 
v. ‘Scott, 18 Gratt. (59 Va:) 150. 

27. Gilliat v. Lynch, 2 Leigh (29 
Va.) 493. 

28. Gilliat v. Lynch, 2 Leigh (29 
Va.) 493. 

Accounting in equity generally see 
Accounts and Accounting §§ 56-141. 
29. Gilliat v. Lynch, 2 Leigh (29 
Va.) 493. 

Discovery in equity generally 
Discoverv §§ 2-48. 

30. Gilliat v. Lynch, 2 Leigh 
Va.) 492. 

Trusts generally see Trusts 
Cyc 1]. 
31. Gilliat v. Lynch, 2 Leigh 


Va.) 493. 
22, Gilliat v. Lynch, 2 Leigh 


see 
(29 
[39 
(29 
(29 


Va.) 493. 
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could be obtained in a court of law, or whether it 
is of a character obtainable only in a court of equity, 
so submits himself to the jurisdiction of the court, 
The maxim does 
not apply to cases where a party is not seeking to 
avail himself of the ordinary equitable jurisdiction 
of the court, but is seeking to avail himself of a 
substantial right under the express provisions of a 
statute.°* It is not available as against defendant, 
although seeking relief by cross bill, where the re- 
lef prayed is only incidental to the defeat of plain- 
If, however, defendant, by way of a 
cross bill, seeks affirmative equitable relief, the 
maxim is applicable so far as the relief thus sought 


as to be bound by the maxim.%% 


tiff’s elaim.*® 


33. Charleston, ete." RR. Cow “y. 
Hughes, 105 Ga. 1, 30 SE 972, 70 Am 
SRiLt, 

84. Heckman v. U. S., 244 U. S. 
413, 32,SCt 424, 56 L. ed. 820; Mis- 
souri, ete., Trust Co. v. Krumseig, 
ZHU usok, LIESCh Loe 43. Tied: 
474; U. S. v. Trinidad Coal, ete., Co., 
LBs Si) LOO; Ie SC ibi7, 342 I. ved. 
640; Oates v. Freeman, 57 Okl. 449, 
Lire A esa Be s@ollins) ii lCosev: 
Beard, 46 Okl. 310, 148 P 846. See 
Whitehead v. Stevens, (Okl.) 152 P 
445 (recognizing the rule of the 
text). 

[a] A statutory action to quiet 
title to land, under a statute, au- 
thorizing an action against any per- 
son claiming an interest in land ad- 
verse to plaintiff to determine such 
adverse claim, is not the same as 
an equity suit to remove a cloud on 
title, and hence plaintiff is not re- 
quired in such action, in which a 
city appears and alleges a void tax 
as a lien on the land, to pay such 
taxes aS a condition to relief on the 
principle of this maxim. Dranga v. 
Rowe, 127 Cal. 506, 59 P 944. 

[b] Public lands. — Defendant, 
who has violated a statute in obtain- 
ing public lands that where dedi- 
cated to other purpose, may be re- 
quired to surrender them without be- 
ing reimbursed the amount expended 
by him in procuring the legal title. 
©. Spi veceDrinidad: Coal;iete., (Co.,! 137 
U.S. 160, 11 SCt 57, 34 L. ed. 640. 

{c] Indian lands.—Where a con- 
veyance of Indian lands has been 
made in violation of restrictions im- 
posed by statute, the return of the 
consideration is not regarded as an 
essential prerequisite to cancellation, 
for those who deal contrary to such 
provisions, are not entitled to insist 
that they should keep the land if the 
purchase price is not repaid, and thus 
frustrate the policy of the statute. 
Heckman v. U.)S.,) 224° U.S. 418) 82 
SCt 424, 56 L. ed. 820; Oates v. Free- 
mans 57 Ok.» 449, 167" RP 974: BIB. 
Collins Inv. Co. yv. Beard, 46 Okl. 
310, 148 P 846. 

35. Columbus v. Mercantile Trust, 
ete: Cos) 218 10. (8) °645, 31S SCt 105. 
54 L. ed. 1193; McIver vy. Clarke, 69 
Miss. 408, 10 S 581. 

Persons bound see infra § 159. 

36. Garbutt v. Mayo, 128 Ga. 269, 
57 SE 495, 13 LRANS 58. 

87. Garbutt v. Mayo, 128 Ga. 269, 
278, 57 SE 495, 13 LRANS 58° [dist 
Charleston, etc.. R. Co. v. Hughes, 
105 Ga.’1,-30 SH 972, 70 AmSR 17] 
(where it is said that the maxim 
was applied in Charleston, etc., R. 
Co. v. Hughes, supra, “for the reason 
that the plaintiff was seeking the 
aid of a court of equity to obtain the 
relief desired’). 


38. Carmichael v. Arms, 51 Ind. 
A. 689, 100 NF 302. 
39. U. S.—Talbott v. Hill, 261 


Fed. 244; Union Cent. Li. Ins. Co. v. 
Drakewn2t4y Wedr 536, 13h (CCA Ws82h 
Farmers’ L. & Ts Col ’v. Denver, etc., 
R. Co.. 126 Fed. 46. 60 CCA 588; Co- 
lumbia Bank v. Dunlop, 2 F. Cas. No. 
866, 3 Cranch C. C. 414. 
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is concerned.*® 


[§ 154] ¢. 
Enforceable. 


D. C.—Ohio Nat. Bank v. Central 
Constr. Co., 17 App. 524. 

Hawaii.— Macfarlane vy. Catton, 16 
Hawaii 544. 

Ill—De Walsh v. Braman, 160 Ill. 
415, 43 NE 579. 

Kan.—Capell y. Dill, 82 Kan. 652, 
109 P 286. ( 

Ky.—Deppen v. German-American 
Title Co., 70 SW 868, 24 KyL 1110; 
Bunnell v. Bunnell, 111’ Ky. 566, 64 
SW 420, 65 SW 607, 23 KyL 800; 
Park v. White, 4 Dana 552; Jones v. 
Langhorne, 3 Bibb 4538. 

Mich.—Goodenow  v. Curtis, 33 
Mich. 505. . 

Minn.—Staughton vy. Simpson, 72 
Minn. 536, 75 NW 744. 

Nebr.—Holmes v. Columbia Nat. 
Bank, 4 Nebr. (Unoff.) 893, 97 NW 
26. 

N. J.—Bourgeois v. Risley Real 
Est. Co., 82 N.' J? ‘Hqv'211, 88 A. 199. 

N. D.—Keller v. Souther, 26 N. D. 
358, 144 NW 671, LRA1916B 1218; 
Boschker v: Van Beek, 19 N. D. 104, 
122 NW 338; Tracy. v. Wheeler, 15 
N. D. 248, 107 NW 68, 6 LRANS 516. 

S. C.—Levi v. Blackwell, 35 S. C. 
511, 15 SE 243; Secrest v. McKenna, 
20 S. C. Eq. 356; Walling v. Aiken, 
16°S2 CWigi 

Va.— United Cigarette Mach. Co. v. 
Brown, 119 Va. 813, 826, 89 SE 850, 
LRA1917F 1100 [quot Cyc]. 

Bue St John.) Holford: 1 ‘Ch: 
Cas. 97, 22 Reprint 712; Sturgis v. 
Champneys, 5 Myl. & C. 97, 102, 46 
EngCh 88, 41 Reprint 308. 

“The rule may apply, and under its 
operation an equitable right may be 
secured or an equitable relief 
awarded to the defendant which 
could not be obtained by him in any 
other manner; that is, which a court 
of equity in conformity with its set- 
tled methods either would not or 
even could not have secured or con- 
ferred or awarded by its decree in 
a suit brought for that purpose by 
him as the plaintiff.’ Pomeroy Eq. 
Jur. § 3886 [quot De Walsh v. Bra- 
man,’ 160 Ill. 415, 421,.43 NE 597; 
Holmes v. Columbia Nat. Bank, 4 
Nebr. (Unoff.) 893, 97 NW _ 26, 30; 
Bourgeois v. Risley Real Est. Co., 
82) NLS MG 281,. 92 ho 88 AT TS oie 

“This Court refuses its aid to give 
to the plaintiff what the law would 
give him, if the courts of common law 
had jurisdiction to enforces it, with- 
out imposing upon him conditions, 
which the Court considers he ought 
to comply with, although the subject 
of the condition should be one which 
this Court would not otherwise en- 
force.” Sturgis v. Champneys, supra. 

fa] Dlustrations. — (1) Relief 
will not be given against a mortgage 
on the ground that the note secured 
has been altered, except upon pay- 
ment of the debt. Goodenow v. Cur- 
tis, 33 Mich. 505. (2) A bank and a 
construction company having | the 
same officers, the construction com- 
pany defaulted in payment of a note 
to the bank and the bank conse- 
quently had to borrow a large sum 
to meet its necessities. On a bill by 
the construction company for a sur- 
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But the court cannot impose 


render of securities it was charged 
with expenses incurred by the bank 
in making the loan. Ohio Nat. Bank 
v. Central Constr. Co., 17 App. (D. C.) 
524. (8) In a Suit to cancel notes 
held by innocent purchasers, while 
plaintiff was entitled to the relief, 
he was required to pay certain bene- 
fits received by him from the original 
holder. Deppen v. German-American 
Title Co., 70 SW 868, 24 KyL 1110. 
(4) Where a father conveyed all 
his property to two sons, in an ac- 
tion to support the conveyance it was 
held that the land should be equi- 
tably charged with the support of 
the father aid mother. Bunnell v. 
Bunnell, 64 SW 420, 23 KyL 800. (5) 
On a bill to compel the conveyance 
of-a lot purchased and paid for by an 
insolvent decedent plaintiff was re- 
quired to pay a balance due on 
another lot. Columbia Bank y. Dun- 
lop, 2 F. Cas. No. 866, 3 Cranech C. C. 
414. (6) The carrying into effect of 
an oral gift of land has been held 
essential to equitable relief in favor 
of the donor. Park vy. White, 4 Dana 
(Ky.) 552. 

[b] Bills to redeem.—(1) While a 
mortgagee may enforce his mortgage 
only to the extent of the particular 
debt secured, the mortgagor when 
he seeks to redeem may be required 
to pay not only that but other debts 
subsequently arising. Jones Vv. 
Langhorne, 3 Bibb (Ky.) 453; Levi v. 
Blackwell, 85 S. C. 511, 15 SH 243; 
Secrest v. McKenna, 20 S. C. Eq. 356; 
Walling v. Aiken, 16 S. C. Eq. 1; St. 
John v. Holford, 1 Ch. Cas. 97, 22 Re- 
PUuINt Kaze (2) But there is au- 
thority to the contrary. See Mort- 
gages [27 Cyc 1824]. (3) The statu- 
tory rate of interest being seven 
per cent but twelve per cent 
being permitted by contract, a 
plaintiff seeking to redeem will not 
be reguired to comply with an un- 
enforceable oral agreement to pay 
twelve per cent. Staughton vy. Simp- 
son, 72 Minn. 536, 75 NW 744. (4) 
Redemption generally see Mort- 
gages [27 Cyc 1799]. ‘ 

{c] Usury.—(1) Relief against a 
usurious instrument will be granted 
only upon condition that plaintiff 
does equity by repaying to the credi- 
tor the amount actually loaned upon 
the security. Holmes -v. Columbia 
Nat. Bank, 4 Nebr. (Unoff.) 893, 97 
NW 26. (2) Right to relief from 
usury generally see Usury [39 Cyc 


1006]. 
40.' U.  S.—Talbott v. ‘Hill 262 
Fed: 244, 


Ark.—Williams  v. 
Ark. 156, 184 SW 847. 

Ill.—De Walsh vy. Braman, 160 Ill. 
415, 48 NE 527. 

Kan.—Capell v. Dill, 82 Kan. 652, 
109 P 286. 

Nebr.—Alma Bank v. Hamilton, 85 
Nebr. 441, 123: NW 458. 

N. Y.—Peo. v. Freeman, 110 App. 
Div. 605, 97 NYS 348. 

N./ D:—WKeller tiv, Souther; ;265NeD: 
258, 144 NW 671, LRA1916B 1218: 
Tracy v. Wheeler. 15 N. D. 248, 107 
NW 68, 6 LRANS 516. 


Prioleau, 123 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number, 


Defendant may rely upon a legal 
defense, without reference to the maxim, and, if 
such defense is established, is entitled to prevail.** 
The maxim cannot be applied where the parties 
have stipulated for a purely legal liability and the 
suit is upon such obligation.®® 

Restriction to Rights Independently 
Since the doing of equity is imposed 
as a condition of obtaining equitable relief, many 
things may be required which defendant could not 
compel if driven to an independent action.*® On 
this ground the statute of limitations has been held 
no bar to the imposition of a condition to the grant 
of equitable relief.*° 
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merely arbitrary conditions; and it has been held 
that plaintiff who shows himself otherwise entitled 
to the aid of a court of equity will not be denied 
relief, unless defendant brings forward some cor- 
responding equity growing out of the subject mat- 
ter then in suit, which would at some time subse- 
quent to the transaction, in some other proceeding, 
entitle him to a remedy against the other party in 
respect to the subject matter involved.*2 . 


Tex.—San Antonio, ete, R. Co. v. 
Gurley, 92 Tex. 229, 47 SW 513; San 
Antonio, ete., R. Co. v. Gurley, (Civ. 
A.) 44 SW 865. 

Va.—United Cigarette Mach, Co. 
v. Brown, 119 Va. 813, 89 SE 850, 
LRA1917F 1100. 

“Where the failure of the inter- 
vener to perform its contractual ob- 
ligations is urged against its prayer 
for equitable relief, a plea of limita- 
tion is no defense, even though an 
action at law for such damages by 
reason of such failure might be 
barred.” UmtS sete. pw Trustie Cos: ivi 
Delaware Western Constr. Co., (Tex. 
Civ. A.) 112 SW 447, 461. 

{a] Reason for rule.—‘‘There is a 
very marked distinction between an 
action at law to recover judgment 
for a legal demand and a proceeding 
in equity to enforce an equitable lien 
for the same demand. The remedy 
at law may be barred by the statute 
of limitations, but the statute of 
limitations does not extinguish the 
debt, and a lien therefor may be en- 
forced in equity although the’ debt 
be barred.” United Cigarette Mach. 
Co. -v.' Brown, 119: Va. 813, 825, 89 
SE 850, LRA1917F 1100. 

[b] Mortgage debt.—Where on 
defendants’ prayer the court found 


-that plaintiff's absolute deed was a 


mortgage, they cannot defeat re- 
covery on mortgage debt by limita- 
tions. Williams y. Prioleau, 123 Ark. 
156, 184 SW 847. : 

[c] Where power of sale is con- 
clusive.—Where a power of sale con- 
tained in a mortgage provided that 
the recitals in the deed given on a 
sale under the power ‘must be 
deemed conclusive evidence of the 
facts recited,’ and the right to exer- 
cise the power was barred by the 
fact that limitations had run against 
the debt, the landowner, who had 
paid full value for the land after the 
debt was barred, was not bound to 
pay the debt as a- condition to his 
right to sue to restrain a sale in the 
exercise of the power, under the 
maxim. Goldwater v. Hibernia Sav., 
ete., Soc.,119 Cal. A. 511, 126° RP 861, 
863. 

Limitations of actions generally 
see Limitation of Actions [25 Cyc 


963]. 

41. Hawaii.—Macfarlane v, Cat- 
ton, 16 Hawaii 544. 

Ind.— Otis v. Gregory, 111 Ind. 
504, 13 NE: 39. 

Nebr.—Alexander v. Shaffer, 38 


Nebr. 812, 57 NW 541. 

N. Y.—Gettins v. Boyle, 184 App. 
Div. 499, 171 NYS 711. 

Oh.—Finch v. Finch, 10 Oh. St. 
501. 

Eng.—Gibson v. Goldsmid, 5 De G. 
M. & G. 757, 54 EngCh 595, 43 Re- 
print 1064; Hanson v. Keating, 4 
Hare 1, 6, 30 EngCh 1, 67 Reprint 
537. See Manternach v. Studt, 240 
Tll. 464, 88 NE 1000, 130 AmSR 282 
(holding that a court cannot deny 
to a complainant his rights unless he 
will do something to which defend- 
ant is not justly entitled by the 
principles of eauity). . 

“The Court can never lawfully im- 
pose merely arbitrary conditions 
upon a plaintiff, only because he 
stands in that position upon the rec- 
ord, but can only require him to give 
the defendant that which by the law 
of the court, independently of the 
mere position of the parties on the 
record, is the right of the defendant 

(21 C J.—12] 


EQUITY 


[§ 155] 


in respect of the subject of the 
suit.” Hanson vy. Keating, 
[quot Otis v. Gregory, 111 Ind. 504, 
509; Gibson v. Goldsmid, 5 De G. M. 
& G. 757, 767, 54 EngCh 595, 43 Re- 
print 1064]. 

“The maxim that ‘he who seeks 
equity must do equity’ has never 
been so applied as to justify a court 
in imposing arbitrary conditions in 
order to carry out what, in the indi- 
vidual opinion of the chancellor, 
would amount to substantial justice 
between the parties. The rule only 
requires the plaintiff to do ‘equity;’ 
that is, to do what upon established 
legal principles he should be required 
to do. It has sometimes been, ap- 
plied in cases where the defendant 
was not in a position to affirmatively 
seek relief himself, but the vast pre- 
ponderance of authority is that the 
maxim should never be applied so as 
to require that the plaintiff should 
yerform an act not devolved upon 
him by established legal or equitable 
principles.” Alexander v. Shaffer, 38 
Nebr. 812, 816, 57 NW 541. 

[a] TEllustration.—The holder of 
tax certificates whose lien is barred 
by the statute of limitations, has no 
equity, aS against the holder of sub- 
sequent tax liens, whereby he can 
require such subsequent lienor to 
discharge the barred liens, or ad- 
mit their priority as a condition for 
disclosing his own. Alexander v. 
Shaffer, 88 Nebr. 112, 57 NW 541. 

[b] Right to dower.—A widow 
may enforce her right of dower, con- 
trary to an agreement with her hus- 
band which was_ void. Finch vy. 
Finch, 10 Oh. St. 501. 

42. Otis v. Gregory, 111 Ind. 504, 
508, 18 NE 39; Neesom y. Clarkson, 
4 Hare 97, 30 EngCh 97, 67 Reprint 
576; Hanson v. Keating, 4 Hare 1, 
30 EngCh 1, 67 Reprint 537: Bowser 
v. Colby, 1 Hare 109, 23 EngCh 109, 
66 Reprint 969. 

“Accepting the maxim above re- 
ferred to as in the highest degree au- 
thoritative, it becomes proper to in- 
quire concerning the manner of its 
application in the practical adjust- 
ment of controversies between par- 
ties. What is the ‘equity’ which a 
party appealing to a court of chan- 
cery must do before he is entitled 
{o relief? Can a party who becomes 
plaintiff in a court of equity be com- 
pelled, as the price of the relief de- 
manded, to surrender to the defend- 
ant something which the latter could 
not have compelled by some proceed- 
ing, either at law or in equity, in 
case the former had not appealed to 
the court? If he can, then the rule 
that he who would have equity must 
do equity depends for its applica- 
tion in each case upon the arbitrary 
notions of the chancellor concerning 
the equities between the parties. The 
effect. of such an application of the 
rule would inevitably, in many cases, 
be to refuse aid to which a plaintiff 
would be entitled, except upon con- 
dition that the latter should concede 
to the defendant some supposed 
equitable right which was not en- 
foreeable at law or cognizable in a 
court of equity, and, hence, not 
within any description of a legal or 
equitable right.” Otis v. Gregory, 
supra. 


43. Ala.—Worthington v. Miller, 
134 /‘Ala. 420, 32.-S 748; Bethea. v. 
Bethea, 116. Ala. 265. 22 S 561. 


Ariz.—Nugent v. Stofella, 10 Ariz. 


supra |. 


orcs) a1 


d. Restriction to Equities Arising Out 
of Same Transaction. 
qualifications of this maxim is that the equity which 
the party seeking equity is required to do must arise 
from, and belong tv, the transaction as to which he 
seeks relief.4° But the whole transaction is usually 
considered, not merely the particular phase on 
which the party seeking the relief bases his right.*# 
It has been held that it is a reciprocal equity be- 


One of the most important 


151, 84 P 910. 

Cal.—Mahoney v. Bostwick, 96 Cal. 
53, 30 P 1020, 31 AmSR 175. 

D. C.—Mercantile Trust 
Hensey, 21 App. 38. 

Ga.—Ansley v. Wilson, 50 Ga. 418. 

Ill.— Angell y. Jewett, 58 Ill. A. 596. 

Ind.—Otis v. Gregory, 111 Ind. 504, 
13 NE 39. 

Nebr.—Loney v. Courtnay, 24 Nebr. 
580, 39 NW 616. 

N. Y.—Comstock vy. Johnson, 46 
N. Y. 615; New York, ete., R. Co. v. 
Schuyler, 38 Barb. 534 [aff 34 N. Y. 
30]; Tripp v. Cook, 26 Wend. 143. 

N. C.—Cuthertson y. Morgan, 149 
N..C. 72; 62 SH 744. 

Oh.—Finch y. Finch, 10 Oh. St. 

Matthews- 


Conan. 


501. 

Utah.—Rosenthyne  v. 
McCulloch Co., 168 P 957. 

Va.—Garland v. Rives, 4 Rand. (25 
Va.) 282, 15 AmD 756. 

W. Va.—Peters v. Case, 62 W. Va. 
33, 57 SE 7383, 138 LRANS 408. 

Wis.—Post v. Campbell, 110 Wis. 
378, 85 NW 1082. 

Eng.—vU. S. v. McRae, L. R. 3 Ch. 
79; Gibson v. Goldsmid, 5 De G. M. 
& G. 787, 54 HngCh 595, 43 Reprint 
1064; Whitaker v. Hall, 1 Glyn & J. 
213; Hanson v. Keating, 4 Hare 1, 
30 EngCh 1, 67 Reprint 537; Sish v. 
Foster, 1 Ves. 88, 27 Reprint 909. 

N. B.—Botsford v. Crane, 17 N. B. 


154. ' 
Ont.—Wiggins v. Meldrum, 15 
Grante@h? GUF Cae sits 
[a] Quieting title—A complaint, 


in an action to quiet title, 
claiming under a second execution 
sale, alleging the invalidity of the 
first execution sale, was not objec- 
tionable because complainant did not 
offer to accept the amount of ‘her 
judgment, as it had already been 
satisfied to the extent of the amount 
bid by the judgment creditor, and 
whatever title the debtor had passed 
by the sheriff's deed. Worthington 
v. Miller, 134 Ala. 420, 32 S 748. 

44. Reeves v. Cooper, 12 N. J. Eq. 
223 [aff 12 N. J. Eq. 498]; Miner v. 
Beekman, 50 N. Y. 337; Comstock v. 
Johnson, 46 N. Y. 615; Alexander v. 
Wallace, 10 Yerg. (Tenn.) 105; Hay- 


by one 


don v. Goode, 4 Hen. & M. (14 Va.) 
460. 
[a] Closely related equity.—The 


maxim applies where the adverse 
equity grows out of circumstances 
which the record shows to be a part 
of the history cf the particular con- 
troversy before the court, or where 
it is so connected as to be presented 
in the pleadings and proofs with full 
opportunity to refute it. Comstock 
v. Johnson, 46 N. Y. 615. 

[b] Relief against an attachment 
for an admitted debt will not be 
given without payment of the debt. 
Reeves v. Cooper, 12 N. J. Hq. 2238 
[aff 12 N. J. Eq. 498]. 

[ec] Relief against a defective 
foreclosure was conditioned on the 
repayment of taxes and expenditures 
for improvements made under the 
belief by defendants that they had 
acquired good title. Miner v. Beek- 
man, SOUIN-Ww. set: 

[ad] One suing as administrator 
was required to perform an eouity 
existing against him as heir. Hay- 
don v. Goode, 4 Hen. & M. (14 Va.) 
460. 

[e] An insolvent, pursuing a fund 
to which he had the equitable title, 
was required to discharge a debt 
that he owed to defendant. Alex- 
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tween the parties which must be accorded,*> and 
that defendant cannot insist upon plaintiff’s doing 
Remote consequences of 
plaintiff’s acts due to negligence of others will not 
be visited upon him so as to require him to answer 


equity to a stranger.?® 


for them.’ 
[§ 156] 


e. 


and the maxim is inapplicable.*§ 


facts.*° 


[§ 157] f. Fraud or Public Policy Defeating 
Equity. The maxim that he who seeks equity must 
do equity will not be applied in favor of one guilty 


ander v! (Tenn.) 
105. 

45. Springport y. Teutonia Sav. 
Bank, 84 N. Y. 403; Garland v. Rives, 
4 Rand. (25 Va.) 282, 15°AmD 756. 

46. Springport v. Teutonia Sav. 
Bank, 84 N. Y. 403; Mortland v. Mort- 
land, 5151 Pax«599, 25 A150; Gar- 
land v. Rives, 4 Rand. (25 Va.) 282, 
15 AmD 756. - 

[a] Where money is improperly 
paid to another as a reward for con- 
tinuing the wrong for which the 
complainants ask relief, a restitu- 
tion cannot be compelled as a con- 
dition thereof. Mortland v. Mort- 
land, 151 Pa. 593, 25 A150; 

47. Peterson v. Grover,’ 20 Me. 


209 Mass. 


Wallace, 10 Yerg. 


Wenz v. Pastene, 
359). 95 -NEY 793: 

[a] Mlustration.—A lessee suing 
to enjoin ejectment by a purchaser 
at foreclosure, the purchase having 
been completed with knowledge of 
the prior lease, is not bound to re- 
fund an initial payment made by the 
purchaser under his. bid before re- 
ceiving notice of the unrecorded 
lease. Wenz v. Pastene, 209 Mass. 
359,'95 NE'.793: 


49. Keller v. Orr, 106 Ind, 406, 7 
NE 195. 
50. U. S.—Vallery v. Denver, etc., 


R.'Co:, 236 Fed. -176, 149 CCA 366, 

Ala.—Worthington v. Miller, 134 
Ala. 420, 32 S 748; Mobile Land Impr. 
Co. v. Gass, 129 Ala. 214, 29 S 920. 

Towa.—Kind v. Ordway, 73 Iowa 
735, 36 NW 768. 

Ky.—Nelson v. Clay, 5 Litt. 150. 

Mich.—Hanold v. Bacon, 36 Mich. 
1; McCredie v. Buxton, 31 Mich. 383. 

Mo.—Summers v. Abernathy, 234 
Mo. 156, 136 SW 289; Hanson v. 
Neal, 215 Mo. 256, 114 SW 1073. 

Nebr.—Goble v. O’Connor, 43 Nebr. 
49, 61 NW 181. 

Pa.—Luther v. Luther, 242 Pa. 530, 
‘89 A 675; Bleakley’s App., 66 Pa. 
187; Gilbert v. Hoffman, 2 Watts 66, 
26 AmD 103. 

[a] Reason for rule.—‘It would 
be against good policy that it should: 
for it would act as ap encouragement 
to unfair dealing. A man might 
gain, but he could not lose-by his 
frauds. If he succeeded, he would 
reap the fruits of his knavery; but 
if detected, he would be entitled to 
a return of the money, and, moreover, 
to be reimbursed to the value of his 
improvements.” Gilbert v. Hoffman, 
2 Watts (Pa.) 66, 68. 26 AmD 103. 

[b] Tlustration.—Where one ac- 
quired title from a trustee in fraud 
of the beneficiaries, the fact that the 
trustee joining the beneficiaries in a 
suit for relief based on the fraud had 
also practiced fraud on the hene- 
ficiaries eoneerning the subject 
matier of the controversy did not de- 
feat the suit. Summers v. Aber- 
nathy, 234 Mo. 156, 126 SW 289. 

fel Consideration illegal in part. 
—Where it appeared in a suit for 
the cancellation of notes that the 


Notice Defeating Equity. Where 
defendant acted with full knowledge of an adverse 
claim, he has no equity to be protected therefrom, 
Thus it cannot be 
successfully invoked to overthrow a plain contract 
voluntarily entered into with knowledge of all the 


°33 ~«L. 


EQUITY 


and controls.®? 


litigation.®° 


seeks 


consideration was in part to com- 
pound a felony and in part for bona 
fide debts, plaintiff was required to 
tender the amount of the bona _ fide 
debts. Wrick v. Moore, 82 Ga. 159, 8 
SE 80. 

Necessary of restitution in actions 
based on fraud generally see Fraud 


£20 Cyc! 91]. 
51. See infra § 163. 
52. Goble v. O’Connor, 43 Nebr. 


49, 61 NW i831. 

53. Irons v. Reyburn, 11 Ark. 378. 

54. Smith vy. Emery, 106 Me. 258, 
76 A 686. 
aches generally see infra §§ 211- 
52. 

55. Rollman Mfg. Co. v. Univer- 
sal Hardware. Works, 238 Fed. 568, 
151 CCA 504. 

[a] MTllustration.—The court may 
restrain complainant in an infringe- 
ment suit from making unfair use 
of information obtained from de- 
fendant’s books, produced by order 
of the court, on an accounting by 
sending circulars to defendant’s cus- 
tomers in effect misrepresenting the 
scope of the decree and endeavoring 
by veiled threats of suit to divert 
their business from defendant to 
himself. Rollman Mfg. Co. v. Uni- 
versal Hardware Works, 238 Fed. 
568, 151 CCA 504. 

[b] Strict construction of a con- 
tract will not be adonted against one 
party in favor of another who has 
not by his acts strictly construed 
his own obligations under it. Neal 
v. Briggs, 110 Fed. 477. 

56. U. S-—Brown v. Lake Superior 
Iron Co., 184 U. S. 530, 10 SCt 604, 
ed. 1021; Rogers v. Hinckle, 
249 Fed. 548, 161 CCA 474; Shafer v. 
Spruks, 225 Fed. 480, 140 CCA 504. 

Ark.—McLeod v. Griffis, 51 Ark. 14, 
9 SW 858. 


Cal.—Chapman y. Hicks, (A.) 182 
P 336. 
Ky.—Bunnell y. Bunnell, 111 Ky. 


oe 64 SW 420, 65 SW 607, 23 KyL 

Md.—Tobin v. Rogers, 121 Md. 249, 
88 A 133, 

Nebr.—Union Stock Yards Nat. 
Bank :v. Day, 79 Nebr: 845, 113 NW 
530; Holmes v. Columbia Nat. Bank, 
4 Nebr. (Unoff.) 893, 97 NW 26. 

N. J—Thompson v. Williamson, 67 
Ne J. Eqs 212, 58 A 602, 

N. Y.—Duncomb v. New York, etc., 
R. Co., 84 N. Y. 190: Griffin v. Grif- 
fin, 47 N. Y. 184: Matter of Porter, 
5 Misc. 274, 25 NYS 822: 

Tex.—Walls v. Cruse, (Civ. A.) 185 
SW 1033. 

Wis.—St. Croix Timber Co. v. Jo- 
seph, 142 Wis. 55, 124 NW 1049. 

[a] An administrator of a mort- 
gagor applying for an accounting of 
a sale of mortgaged premises is sub- 
ject to the maxim. Tobin vy. Rogers, 
121 Md. 249. 88 A 138. 

{b] A husband who comes into 
eauity for relief against his wife, 
submits himself to its jurisdiction 
and may be ccmpelled to fulfill- his 


of actual fraud, 
such manner as to enable him to obtain any advan- 
tage or security in the perpetration of the fraud.®° 
In such case the maxim that he who comes into 
court must come with clean hands *+ is applicable 


[88 155-159. 


by requiring restoration to him in 


Where defendant’s act is against 


public policy the same doctrine applies.°* 

[§ 158] g.. Conduct of Suit. 
ty must do equity by proceeding seasonably, while 
his adversary has fair opportunity and means to 
defend,°* and must continue to do equity during the 


One seeking equi- 


[§ 159] h. Parties Bound.. The maxim binds 
not plaintiffs alone, but any party who affirmatively 
equitable 
cross complainants,°® defendants,>? and interven- 


relief,°° ineluding plaintiff’s,°7 


own equitable obligation in respect 
to the subject matter in controversy. 
Griffin v. Griffin, 47 N. Y. 134. 

[c] Surety.—An owner of prop- 
erty which occupies the position of 
surety of the principal debtor in 
suing to compel offsets by the credi- 
tor must do equity, and he may not 
ask to have property of the princi- 
pal debtor applied on the claim of 
the creditor and at the same time 
aver that the creditor has no claim. 
St. Croix Timber Co. v. Joseph, 142 
Wis. 55, 124 NW 1049. 

[d] A beneficiary upon avoiding 
an act of his trustee for dealings on 
his own behalf respecting the trust 
property can do so only upon restor- 
ing what he has received. Duncomb 
v. New York, ete, R. Co., 84 N. Yi 
190 [rev 22 Hun 133]. 

{e] Receivers.—Shafer vy. Spruks, 
225 Fed. 480, 140 CCA 504. 

As dependent on nature of action 
or relief sought see supra § 153. 

57. Brown v. Lake Superior Iron 
Co., 134 U. S.. 5380, 10 SCt 604, 33 L. 
ed. 1021; Rogers v. Hinckle, 249 Fed. 
548, 161 CCA 474; and cases supra 
note 56. 

58. Whitehead v. Stevens, (Okl.) 
152 P 445; Brighton v. Doyle, 64 Vt. 
616, 624, 23 A 694. 

“The rule that ‘he who seeks equity 
must do equity’ is ordinarily applied 
against a party plaintiff. The books 
would seem at first view to require 
that its application be thus re- 
stricted. But Mr. Pomeroy, in dis- 
cussing this subject in his work on 
Equity Jurisprudence, usually em- 
ploys the word ‘actor’ to indicate the 
person against whom the rule may 
be invoked; and this term may have 
been chosen as sufficiently broad to 
include one who relies upon the pro- 
tection of an equitable doctrine, al- 
though in name a defendant.” Brigh- 
ton v. Doyle, supra. 

{a] Illustration—Where defend- 
ant who assumed the mortgage filed 
a _ cross petition setting up estoppel 
of the mortgagee by a former judg- 
ment, and asking that the mortgage 
be canceled and the mortgagee re- 
strained from bringing further ac- 
tions thereon, but making no offer 
to pay what was justly due on the 
mortgage, the affirmative relief on 
the cross petition was properly de- 
nied. Whitehead v. Stevens, (Ok1.) 
152 P 445, 

59. Brown vy. Lake Superior Iron 
Co., 134 U...S.° 530; 535,40: SCt 604, 
33 L. ed. 1021;.-Rogers v. Hinckle, 
249 Fed. 548, 181 UCA 474. 

“The maxim ‘He who seeks equity 
must do equity’ is as appropriate to 
the conduct of the defendant as to 
that of the complainant; and it would 
be strange if a debtor, to destroy 
equality and accomplish partiality. 
could ignore its long acquiescence and 
plead an unsubstantial technicality to 
overthrow protracted, extensive, and 
costly proceedings carried on in re- 
liance upon its consent. Surely no 


ai: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber, - 


& 159-162] 


| 
ers.°° But the maxim does not bind one who does 
not seek affirmatively equitable relief,*! and it gives 
_the court no power to impose terms on defendant as 
a condition of dismissing a bill not sustained by the 
proofs,®? even where defendant has filed a eross bill 
seeking defensive relief.® 

Infants. An infant, equally with an adult, may 
_be required to do equity as a condition of equitable 


_vehef;°* but there is authority to the contrary.® 


EQUITY 


[2ECrIRy LS 
of such a nature that it cannot be restored, cannot 
have the aid of equity to avoid the contract obli- 
gations. 

[§ 161] j. Necessity of Tender. An actual 
tender is not essential to equitable relief where the 
party offers to do cquity in his bill.7° A tender of 
performance before commencing proceedings for 
specific performance is not necessary where defend- 
ant without any default of plaintiff has refused ab- 


| [$160] 


H 


which he seeks relief.®7 


imperfection attends the ad- 


Good faith and early assertion of 


| rights are as essential on the part of 


the defendant as of the complain- 
ant.” Brown vy. Lake Superior Iron 
Co., supra. 

60. Charleston, R? Vo: 


etc., v. 


| Hughes, 105 Ga. 1, 30 SE 972, 70 Am 
eS 17. 


61. U. S.—Columbus v. Mercan- 
tile Trust, ‘etc.; Co., 218: U. S. 645, 31 
SCt 105, 54 L. ed, 1193. 

Ill.—Klosowski v. Klosowski, 266 
Ill. 360, 107 NE 634. 

Miss.—MelIver v. Clark, 69 Miss. 
408, 10 S 581. 

“Mo.—Hayes v. Schall, 229 Mo. 114, 
129 SW 222. 

Va.—Flanary v. Kane, 102 Va. 547, 
558, 46 SE 312, 681. 

“In the first place, the rule only 
applies where a party is appealing as 
actor to a court of equity in order to 
obtain some equitable relief; that is, 
either some relief cquitable in its 
essential nature, as an injunction or 
a cancellation, or equitable because 
it may come within the power of 
the court to administer by Virtue of 
its concurrent jurisdiction, as an ac- 
counting, or a pecuniary: recovery; 
and it is necessarily assumed that 
the party would, but for the opera- 
tion of the rule, be entitled to all 
the relief which he demands. Un- 
less the party were otherwise so en- 
titled, there would plainly be no oc- 
easion for invoking the rule.’ 1 
Pomeroy Eq. Jur. (2d ed) § 386 [cit 
Flanary v. Kane, supra]. 

[a] Dlustration—Where a _ sher- 
iff's sale of homestead premises 
upon a husband’s default in pay- 
ments ordered for the wife’s sepa- 
rate maintenance, without setting off 
the homestead, was void, the hus- 
band was not required to do equity 
by paying the amount due as a con- 
dition of resisting an application for 
a writ of assistance of the_ sale. 
Klosowski v. Klosowski, 266 Ill. 360, 
107 NE 634. 

[b] “A judgment creditor who 
comes into a court of equity to en- 
force his lien upon land is not as- 
serting an equitable right or seeking 
equitable relief. His judgment is a 
Jegal lien.” Flanary v. Kane, 102 
Va. 547, 559, 46 SE 312, 681. 

As dependent on nature of action 
or relief sought see supra § 153. 

62. Columbus v. Mercantile Trust, 
ete., Co., 218 U. S. 645, 31 SCt 105, 
54 L. ed. 1193. : 

63. Columbus v. Mercantile Trust, 
ete., Co. 218 U. S. 645, 31 SCt 105, 
54 L, ed. 1193. ‘ 

fa] Tlustration. — The maxim 
does not justify a court in denying 
to a municipality rescission under its 
cross bill of a contract with a water- 
works company which the latter has 
broken by failing to maintain a con- 
tinuous and adequate supplv of 
wholesome water, and in affirmatively 
restraining the municipality, from 
establishing its own system in dis- 
regard of such broken contract un- 


Impossibility to Do Equity. On the 

principle of this maxim, relief will be denied to 
_ any one who is unable to perform his obligation un- 
der the transaction sought to be enforced,®* or from 
He is considered to have 
| waived his right to its enforcement.®* 
| received the full benefit of a contract, where it is 


| such 
| ministration of a court of equity. 


[§ 162] 


One who has 


less it shall do equity to the bond- 
holders of the waterworks company 
by purchasing the usable parts of 
the waterworks system. Columbus 
v. Mercantile Trust, etc., Co., 218 
U. S. 645, 31 SCt 105, 54 L. ed. 1193. 

64. Coburn v. Coke, 193 Ala. 364, 
69 S 574; Marx vy. Clisby, 130 Ala. 
502, 30 S 517; Bunnell v. Bunnell, 111 
Ky. 566, 64 SW 420, 65 SW 607, 23 
KyL 800; Tindall v. Peterson, 71 
Nebr. 160, 99 NW 659, 8 AnnCas 721; 


Matter of Porter, 5 Mise. 274, 25 
NYS’ 822. 
{a] Reason for rule.—(1) ‘The 


infant has no more right than an 
adult to seek relief from the acts 
of others and at the same time hold 
the benefits of them.’ Coburn v. 
Coke, 193 Ala. 364, 368, 69 S 574. (2) 
“A court of equity will not lend its 
affirmative aid to enable them to 
profit by the misfortunes or mistakes 
of their adversaries.” Tindall v. 
Peterson, 71 Nebr. 160, 168, 99 NW 
659, 8 AnnCas 721. 

Privileges and disabilities of in- 
fants generally see Infants [22 Cyc 
512-519]. 

Return of property or considera- 
ticn as conditions precedent to avoid- 
ance of infants’ contract see Infanis 
[22 Cye 613]. 

65. Bible v. Wisecarver, 
Ch. A.) 50 SW 670. 

[a] Rule applied.—A widow, hav- 
ing been a minor at the time of 
the execution of the mortgage, was 
not estopped on this principle from 
having her homestead and dower 
rights in land established in a court 
of equity. Bible v. Wisecarver, 
(Tenn. Ch. A.) 50 SW 670. 

66. Winston v. Brown, 247 Fed. 
948, 160 CCA 138: Dow v. McVey, 174 
Towa 553, 156 NW 706. 

67. Shaughnessy vy. Hood, 21 Ida. 
709, 123 P 641. 


(Tenn. 


68. Dow v. McVey, 174 Iowa 553, 
156 NW 706. “os 
[a] Illustration—Where plaintiff 


by disposing of his goods put it out 
of his power to perform his part of 


a contract to exchange property, he 


waived his right to equitable relief. 
Dow v. McVey, 174 Iowa 553, 156 
NW 706. 

69. Stowell v. Tucker, 7 Ida 312, 
621 P 1033; 

70. Hinton vy. Tyler, 163 Ill. A. 
454: Paauin v. Milliken, 163 Mo. 79, 
63 SW 417, 1092; Whelan v. Reilly, 


61 Mo. 565; Dalpine v. Lume, 145 
Mo. A. 549, 122 SW 776; Haydon v. 
Sti Louis)! ete:;—-ReeCow iil Mo.) A. 
76, 93 SW 833; Maloy v. Berkin, 11 
Mont.( 138; 27 oP “442s. \Hebley ov. 


Farmers’ L. & T. Co., 1389 N. Y. 461, 
24 NE 1067 [rev 63 Hun 541, 18 NYS 


526]. f 
[a] Reason for rule.—The maxim 
“finds its application, not in ques- 


tions of pleading, nor by what the 
plaintiff offers to do therein, but in 
the form and frame of the orders 
and decrees, both interlocutory and 
final, whereby equitable terms are 
imposed-as a condition precedent to 
equitable relief granted.” Whelan 


solutely to perform.’ 

3. Applications of Rule. 
most familiar application of the maxim is in suits 
to rescind contracts or to avoid other transactions, 
where plaintiff is required to restore benefits re- 
ceived and place other parties in statu quo,’ but 
the maxim finds frequent application in proceedings 


Perhaps the 


v. Reilly, 61 Mo. 565, 570 [quot Dal- 
pine v. Lume, 145 Mo. A. 549, 558, 


122 SW 776]. 
{[b] To compel a trustee under a 
corporate mortgage to account, 


where it appears that the party seek- 
ing the relief is bound to pay some 
unascertained amount before the re- 
lief can be granted, it is not neces- 
sary to pay or tender the amount be- 
fore bringing the suit, but it is 


enough if he offers in his bill to pay 


or to perform whatever obligation 
rests upon him in that regard. 
Zebley v. Farmers’ L. & T. Co., 139 
N. Y. 461, 34 NE 1067. 

Necessity of tender generally see 
Tender [88 Cye 132]. 
_ Offering to do equity in bill see 
infra § 421. 


71. Scott vy. Beach, 172 Till. 278, 
50 NE 196; Auxier v. Taylor, 102 
Iowa 673, 72 NW _ 291; Kentucky 


Wagon Mfg. Co. v. Ohio, ete., R. Co., 
98 Ky. 152, 32 SW 595,17 KyL 726, 56 
AmSR 326, 36 LRA 850; McPherson 
v. Fargo, 10 S. D. 611, 74 NW 1057, 66 
AmSR 723. 

[a] When answer absolutely de- 
nies plaintiff’s right it seems that a 
tender before suit may be unneces- 
sary. Butchers’, ete., Stock Yards 
Co. v. Louisville, ete., R. Co., 67 Fed. 
35, 14 CCA 290. 

Tender or offer before suit for spe- 
cific performance generally see Spe- 
cific Performance [36 Cve 701-707]. 

72. U. S.—uU. S. v. White, 17 Fed. 
561, 9 Sawy. 125 (applying the rule 
to the United States as plaintiff). 

Ala.—Interstate Trust, ete., Co. v. 
Naticnal Stockyards Bank, 76 S 356; 
Taylor v. Dwyer, 131 Ala. 91, 32 S 
509; Grider v. American F. L. N. 
Co., 99Ala. 281,12 S'775;.42 AmSR 
58. 

Cal.—Chapman vy. Hicks, (A.) 182 
Pe 336. 

Colo.—Rubie Combination Gold 
Min. Co. v. Princess Alice Gold Min. 
Co. 8) Colo 58 TP aro Trae 
elers’ Ins. Co. v. Redfield, 6 Colo. A. 
190, 40 P1965, 

D. C.—Sullivan v. Bailey, 21 App. 
100. 

Ga.—Bigham v. Chamblee, 148 Ga. 
488, 97 SE 407; Echols v. Green, 140 
Ga. 678, 79 SH 557; Fears v. Lynch, 
28 Ga. 249. 

Ida.—Fales v. Weeter Lumber Co., 
26 Ida. 267, 148 P 526. 

Ill.—Winslow v. Noble, 101 Ill. 194; 
Starrett v. Keating, 61 Ill. A. 189. d 
Ind.—Russell v. Drake, 184 Ind. 
623, 111 NE 186; Stewart v. Ludwick, 

29 Ind. 280: 

Kan.—Canell v. Dill, 82 Kan. 652, 
109 P 286; Elder v. Ottawa First Nat. 
Bank, 12 Kan. 238. 

Ky.—Depnen v. German-American 
Title Co., 70 SW 868, 24 KyvL 1110; 
Treh den 72 SW 768. 24 KyL 18761; 
Wicks v. Dean, 44 SW 397; 19 KyL 
1708. 


La.—Luria v. Cote Blanche Co., 
114 La. 385. 38 S 279, 
Me.—Tarbox v. Tarbox, 111 Me. 


374. 89 A 194. 


Md.—-Broumel v. White, 87 Ma. 


180 [21C.J.] 


for: Injunctions;** specific performance ;"* cancella- 
tion of instruments; quieting title;“® partition ;"* 
redemption ;*S ejectment, where equitable defenses 
are set up, *° or where used as a substitute for bill 
in equity under the Pennsylvania practice;*° relief 
against void or irregular proceedings,*! judicial 
sales,*? usury, °° or wrongful acts of officers of cor- 
porations;** marshaling assets and securities;°> and 


521, 39 A 1047; McLaughlin y. Bar- 
num, 31 Md. 425. 
Mich.—Rathbone v. Maltz, 155 
Mich. 306, 118 NW 991. 
Miss.—Walker-Durr Co. v. Mitch- 
ell, 97 Miss. 231, 52 S 583; Deans v. 
* Robertson, 64 Miss. 195, 1 S 159. 
Mo.—Stark v. Cooper, (A.) 217 SW 


104; Dalphine v. Lume, 145 Mo. A. 
549, 122 SW 776. 


Mont.—Waite y. Vinson, 14 Mont. 
405, 36 P 828. 

Nebr.—Dimick v. Grand _ Island 
Banking Co., 37 Nebr. 394, 55 NW 
1066. 

N. J.—Crandall v. Grow, 41 N. J. 
Eq. 482, 5 A 136. 

N. Y.—Brown v. Robinson, - 224 


N. Y. 301, 120 NE 694; Callanan v. 
Keeseville, ete., R. Co., 199 N. Y. 268, 
92 NE 1747; Tuthill v. Morris, 81 
INDY: 3945" | Garneés svi) Platt,159) AN. ye 
405 [aff 36 N. Y. Super. 361, 15 Abb 
PrNS 337, 46 HowPr 520]; Mumford 
v. American L. Ins., ete., Co., 4 N. Y. 
463; Duff v Hutchinson, 57 Hun 152, 
10 NYS 857; Bruen vy. Hone, 2 Barb. 
586. 

N. D.—Keller v. Souther, 26 N. D. 
858, 144 NW 671, LRA1916B 1218; 
Tracy v. Wheeler, 15 N. D. 248, 107 
NW 68, 6 LRANS 516. 

Oh.—Columbus, étc., R. Co. v. 
Steinfeld, 42 Oh. St. 449. 

Or.—Saling v. Tillamook First Nat. 
Bank, 182) P 140: 

Tex.—Home Inv. Co. v. Strange, 195 
SW 849; Teas v. McDonald, 13 Tex. 
349, 65 AmD 65; Hunt v. Turner, 9 
Tex. 385,.60 AmD 167; Walls  v- 
Cruse, (Civ. A.) 185 SW 1033; San 
Antonio, ete.,, R. Co. v. San Antonio 
Re Cox, 25 “Lexi Givi HA. 167,760 sSiw 
3338. 

Wash.—Banning  v. 
Commercial Orchards Co., 
554, 555, 156 P 547. 

“Rescission is an equitable remedy 
and one who seeks it must do 
equity.” Banning v. Washington 
Commercial Orchards Co., supra. 

[a] Compensation for improve- 
ments.—In an action to rescind a 
contract to convert a steam railroad 
into an electric railroad, and extend 
it, plaintiff should pay for the actual 
benefits resulting to the road as a 
steam road by the work done and 
improvements made under the _ con- 
tract after the action was brought, if 
there cannot be restitution as to such 


Washington 
90 Wash. 


improvements. Callanan v. Keese- 
ville, etc., ‘R. Co., 199 =N. Y. 268, 92 
NE 747. 

[b] Mistake—As a general rule, 


he who seeks to be relieved from the 
consequences of a mistake must see 
that the party against whom relief is 
sought is remitted to the position he 
occupied before the transaction in 
which the mistake occurred. Tar- 
box v. Tarbox, 111 Me. 374, 89 A 194. 
See generally Contracts §§ 246-271. 

Necessity of tender see supra § 161. 

Rescission generally see Contracts 
§§ 648-691. 

73. See Injunctions [22 Cyc 776]. 


74, See Specific Performance [36 
Cye 755]. 

75. See Cancellation of Instru- 
ment §§ 93-114. 

76. See Quieting Title [32 Cyc 
11355, 13795 U3s2iy. 

77. See Partition [30 Cyc 230]. 

78. See Judicial “Sales [24 Cyc 


68]; Mortgages [27 Cve 18238; 1826]. 


79. See Fiectment § 80. 
80. See Ejectment § 392 et seq. 
81. See Taxation [37 Cyc 1271]. 


EQUITY 


eases.°7 


maxim that he 


82. See Judicial Sales [24 Cye 70]. 
83. See Usury [39 Cyc 1010]. 
84. Wilson vy. Trenton Pass. R. 


€o:,56 IN. Js Ba. 3783,"40- Al 597 “prev: 
55 N. J. Eq. 2738, 37 A 476]; Hinckley 
Vv.) Pfister; 83. Wis. 64, 53° NW 21, 
See generally Corporations. 

85. St. Croix Timber Co. v. Jo- 
seph, 142 Wis. 55, 124 NW 1049. See 
generally. Marshaling Assets and Se- 
curities [26 Cye 927]. 

86. Welch v. Central San Cristo- 
T° Porto ‘Rico: Hed. 737. 

87. See cases infra this note. 

[a] Maxim applied.—(1) Ohio 
Nat. Bank v. Central Constr. Co., 17 
App. (D. C.) 524; Richardson v. Rob- 
erts, 148 Iowa 345, 124 NW 878; Ma- 
son v. Fichner, 120 Minn. 185, 139 
NW 485; Arnold v. Green, 116 N. Y. 
566, 23 NE 1; Kinney v. Smith, 58 
Or. 158; 113 PP’ 854: (2) To prevent 
complainant from urging a waiver of 
a tender to defeat a claim for a lien 
where so to do would result in his 
failing to do equity. Montague v. 
Aygarn, 164 Dlly A. 596..2.(3) ‘The 
custodian of a fund claimed by credi- 
tors under an agreement for its dis- 
tribution among them will not be 
required again to account for the 
fund after he has distributed it 
among the creditors in accordance 
with the contract, although in doing 
so he disregarded a receivership and 
violated an injunction obtained by the 
creditors. Commercial Nat. Bank v. 
Page, 45 .Utah!14,/142- P:.709. ~ (4) 
Where one who sought a conveyance 
of land alleged to have been obtained 
by fraud was shown to have accepted 
defendant’s services for many years 
without pay, the maxim was invoked 
as a ground for denying relief. Bum- 
pus vy. Bumpus, 59 Mich 95, 26 NW 
410. (5) One who concealed a trus:: 
tee’s sale from other parties for the 
purpose of reimbursing himself on 
account of another transaction was 
held to have infringed the maxim. 
Steckman v. Harbor, 55 Mo. A. 71. 

[b] Set-off.—(1) A set-off is 
sometimes allowed in equity in pur- 
suance of this maxim, as in the case 
of a foreclosure where a decree is 
rendered for the amount of the debt 


less deductions to which the mort- 
gagor is entitled. Ingalsbe v. Mur- 
phy, 84 Hun 181, 32 NYS 569. °(2) 


But the operation of the maxim will 
prevent a stockholder from setting 
off a claim upon an insolvent corpo- 
ration against his liability on a sub- 
seription to the capital stock. Scam- 
mon v. Kimball, 21 F. Cas. No. 12,- 
435, 5 Biss. 431. 

[c] Wife’s equity to settlement.— 
The maxim is the foundation of the 
doctrine of the wife’s equity to a 
settlement, formerly so important, 
but now rendered nearly obsolete by 


the Married Women’s Act. Sturgis 
v. Champneys, 5 Myl. -& C. 97, 46 
EngCh 88, 41 Reprint 308. See gen- 


erally Husband and Wife [21 Cyc 
1241-1271]. 

{d] Forfeiture.—The maxim ope- 
rates to prevent a party from claim- 
ing a forfeiture under a contract 
without the repayment of money ad- 
vanced thereon by the other party. 
Bliley v. Wheeler, 5 Colo. A. 287, 38 
P 608. 

{e] Condemnation proceedings.— 
Where all of the parties interested in 
the proceeds resulting from the con- 
demnation by the United States of 
land, title to which stood in the 
name of one who before the end of 


a) 
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in general creditor’s bills,8* and numerous other 
The basis of the rule estopping one by his 
own laches or that of persons with whom he stands 
in privity has been traced to this maxim.*® 

[§ 163] ©. He Who Comes into Equity Must 
Come with Clean Hands—l. 


In General. The 
who comes into equity must come 


with clean hands,®? or, as it is frequently ex- 


; the proceedings became a bankrupt, 
| agreed that on payment of the 
value as fixed by the jury, the court 
should decide the equities, the pro- 
ceeding before the court is to be 
treated as an equitable one, and the 
maxim, He who seeks equity must 
do equity, is applicable to all. Turner 
v. Woodard, 259 Fed. 737, 748. 

{f{] Homestead.—Where a hus- 
band and wife have joined in a duly 
acknowledged conveyance of _ the 
homestead in trust to pay a debt, 
they must do equity when seeking aid 
of the courts to enforce the terms 
of the conveyance. Walsh v. Walsh, 
1 Nebr. (Unoff.) 719, 722, 95 NW 1024 
(‘The general principles of equity 
govern claimants of a homestead no 
less than other suits’’). 

{g] Attorney’s contingent fee 
contract.—In an action by the as- 
signees of the claim of an attorney 
under a contingent fee contract, the 
maxim, He who seeks equity must 
do equity, is applicable. Ridge v. 
Healy, 251 Fed. 798, 164 CCA 32. 

{h] Bepudiation of authority.— 
Taxpayers, knowing the facts, who 
permit an attorney employed by the 
county to render his services, can- 
not thereafter require him to repay 
moneys which he fairly earned, on 
the ground that the employment was 
unauthorized. Frederick v. Douglas 
County, 96 Wis. 411, 71 NW 798. 

{i] In an action to establish a 
lien upon land for the balance of 
the purchase price, the purchaser 
may show any equity in his favor 


which will reduce the amount of re- 
covery. Fassler v. Streit, 100 Nebr. 
722, 161 NW 172. 

[ij] Obstruction of street.—Where 
defendant in good faith erected 
buildings in the bed of the street, 
believing it was a part of lots that 
he had purchased, and the owner of 
lots abutting on the street made no 
objection until after improvements 
were completed, such owners were 
not entitled to an order requiring de- 
fendant to. move his buildings un- 
less they paid him the damages re- 
sulting from such removal. Broumel 
v. White, 87 Md. 521, 39 A 1047. 

{k] Bailroad mortgages. — The 
doctrine of preferential debts which 
is applied in the foreclosure of rail- 
way mortgages finds one of its sup- 
ports in this maxim. Merchants Bank 
v. Moore, 106 Ala. 646, 17 S 705. 

fj Opportunity to redeem, — 
Where a building and loan associa- 
tion was unable to rely on its fore- 
closure by advertisement because de- 
fendants were not mentioned and it 
knew ot defendants’ assertion of 
title and possession, it must, on 
seeking the aid of a court of equity, 
allow defendants an opportunity to. 
redeem. Northern Michigan Bldg., 
ete., Assoc. v. Fors, 190 Mich. 69, 155 
NW 736. 

88. Carson v. Berthold, etc., Lum- 
ber Co., 270 Mo. 288, 192 SW 1018. 
exis generally see infra §§ 211-— 

89. U. S.—Curtin'v. Benson, 222 
U2 S:) 78, 32) SCt) 31, 56=L: edi 2102" 
Manhattan Medicine Co. v. Wood, 
108 {UL AS21218, 2° SCt44365) 27 jwed. 


706; Kitchen vy. Rayburn, 19 Wall. 
254, 22 L. ed. 64; Creath v. Sims, 5 
How. 192, 12 Li. ed. 110; Kenvon v. 
Weissberg, 240 Fed. 536; Kohlhamer 
v. Smietanka, 239 Fed. 408: Harms 
v. Stern, 231 Fed. 645. 145 CCA 531; 
Naylor v. Foreman-Blades Lumber 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pressed, that he who has done iniquity shall not have | equity,°° 


Co., 230 Fed. 658; Stone v. Dugan 
Piano Co., 220 Fed. 837, 136 CCA 
583; Weeghman vy. Killifer, 215 Fed. 
289, 131 CCA 558, LRA1915A_ 820; 
Union Cent. L. Ins. Co. v. Drake, 214 
Fed. 536, 131 CCA 82; Montana Water 
Co. v. Billings, 214 Fed. 121 [app 
dism 224 Fed. 102 mem, 139 CCA 
665 mem]; Retailers’ Factory Cata- 
log Co. v. Merchants’ Syndicate Cata- 
log Co., 206 Fed. 545; Primeau v. 
Granfield, 193 Fed. 911, 912, 114 CCA 
549 [certiorari den 225 U. S. 708, 32 
SCt 839, 56 L. ed. 1267]; Danciger v. 
Stone, 187 Fed. 853, 858 [quot Cyc]; 
Chute v. Wisconsin Chemical Co., 185 
Fed. 115; Jahn v. Champagne Lumber 
Co., 152 Fed. 669; Camors-McConnell 
Co. v- McConnell, 140 Fed. 412 [aff 
140 Fed. 987, 72 CCA 681]; Siegert v. 
Gandolfi, 139 Fed. 917 [rev on other 
grounds 149 Fed. 100, 79 CCA 142 
(certiorari den 205 U. S. 542, 27 SCt 
790, 51 L. ed. 922)]; Michigan Pipe 
Co. v. Fremont Ditch, ete., Co., 111 
Fed. 284, 49 CCA 324; Shaver v. 
Tellier, ete.) Co... 108" “Meds + 821,48 
CCA 48, 65 LRA 878; California Red- 
wood Co. v. Litle, 79 Fed. 854; Bon- 
sack Mach. Co. v. Smith, 70 Fed. 
en Bischoffsheim v. Brown, 34 Fed. 
156. 


Ala.—Harton v. Little, 188 Ala. 
640, 65 S 951; Baird v. Howison, 154 
Ala. 359, 45 S 668; Ashe-Carson Co. 
v. Bonifay, 147 Ala. 376, 41 S 816. 

Alaska.—Pearce v. Sutherland, 4 
Alaska 120. 

Ark.—Roe v. Kiser, 62 Ark. 92, 34 
SW 534, 54 AmSR 288; Shattuck v. 
Watson, 53. Ark. 147, 13-SW 516, 7 
LRA 551; Livingston v. Cochran, 33 
Ark, 294. 

Cal.—Bradley Co. v. Bradley, 165 
Cal. 237, 1381 P 750; Miller v. Enter- 
prise Canal, etce., Co., 142 Cal. 208, 75 
P 770, 100 AmSR 115. 

Conn.—Barnes vy. Starr, 64 Conn. 
136, 28 A 980; Yale Gas Stove Co, v. 
Wilcox, 64 Conn. 101, 29 A 303, 42 
AmSR 159, 25 LRA 90: 

Del.—Delaware Surety Co. v. Lay- 
ton, 50 A 378. 

Fla.—Langford v. Read, 69 Fla. 
198,68 S 723. 

Hawaii.Kuwahara v. Kuwahara, 
23 Hawaii 273. 

Tll.— Barnes v. Barnes, 282-Ill. 593, 
118 NE 1004; Glos v. Stuckart, 277 
Tll. 346, 115 NE 536; Winslow v. 
Noble, 101 Ill. 194. 

Ind.—Schilling v. Quinn, 178 Ind. 
443, 99 NE 740; Ilo Oil Co. v. Indiana 
Natural Gas, etc., Co., 174 Ind. 635, 
92 NE 1, 2, 30 LRANS 1057 [cit 
Cyc]; Gates v. Fauvre, (A.) 119 NE 
155; Roberts v. Vonnegut, 58 Ind. 
A. 142, 104 NE 321; Indianapolis 
Northern Tract. Co. v. Essington, 54 
Ind. A. 286, 99 NE 757, 100 NE 765. 

Towa.—Funck v. Farmers’ El. Co.. 
142 Towa 621, 121 NW 53, 24 LRANS 
108; Carr v. Craig, 1388 Iowa 526, 116 
NW 720. j 

Ky.—York Coal, ete., Co. v. Hamil- 
ton, 206 SW 616; Com. v. Filiatreau, 
161 Ky. 434, 170 SW 1182; Bennett v. 
Stuart, 161 Ky. 264, 279, 170 SW 
642 [quot Cyc]; Louisville, ete, R. 
Co. v. Smith, 117 Ky. 364, 78 SW 160, 
25 Kyl 1459; Uhl v. Reynolds, '64 
Sw 498, 23 Kyl 759; American 
Assoc. v. Innis, 109 Ky. 595, 60 SW 
388, 22 Kyl 1196; Pineville Land. 
ete., Co. v. Hollingsworth, 53 SW 
279, 21 KyL 899. 

La.—Gulf Refining Co. v. Hart, 130 
La. 51, 57 S 581; Pitre v. Haas, 110 
Ta. 163, 34 S 361. 

Me.—Connors vy. Connors Bros. Co., 
110 Me. 428, 86 A 843. 

Md.—Lord v. Smith, 109 Md. 42, 
1 A 480. q 
: Mass.—Cornellier Vv. Haverhill 
Shoe Mfg. Assoc., 221 Mass. 554, 109 
NE 643, LRA1916C 218; Lovejoy v. 


Bailey, 214 Mass. 134, 101 NE 63; 
Evens, vy. Elston, 211 Mass. 478, 98 
NE 93. 


Mich.—Farr v. Childs, 169 NW 
868; Cochran Timber Co. v. Fisher, 


EQUITY 


or 


190 Mich. 478, 157 NW 282; Cuba 
Colony Co. v. Kirby, 149 Mich. 453, 
112 NW 11383; Van Voorhis v. Van 
Voorhis, 94 Mich. 60, 53 NW 964. 
eo ee v. Folsom, 5 Minn. 
Mo.—Carson v. Woods, 177 SW 623; 
Wertheimer-Swartz Shoe Co. v. 
Wylie, 261 Mo. 675, 170 SW 1128; 
Avery v. Central Bank, 221 Mo. 71, 


‘119 SW 1106; Derry vy. Fielder, 216 


Mo. 176, 115 SW 412; Seibel v. Hig- 
ham, 216 Mo. 121, 115 SW 987, 129 
AmSR 502; Mountain Grove Cream- 
ery, ete, Co. v. Willow Springs 
Creamery Co., (A.) 202 SW 1054; 
Primm vy. White, 162 Mo. A. 594, 142 
SW 802; Little v. Cunningham, 116 
Mo. A. 545, 92 SW 734. 

Mont.—In re Billings First Trust, 
etc., Bank, 45 Mont. 89, 122 P 561, 
AnnCasi913C 1327. 

Nebr.—Newby v. lLaurence, 84 
Nebr. 622, 121 NW 965; Lewis v. Hol- 


dredge, 56 Nebr. 379, 76 NW _ 890; 
Goble v. O’Connor, 43 Nebr. 49, 61 
NW 131. 


N. J.—Weidmann Silk Dyeing Co. 
v. East Jersey Water Co., 88 N. J. 
Eq. 397, 102 A 858, 1056; Pendleton 
v. Gondolf, 85 N. J. Eq. 308, 96 A 
47; Vulcan Detinning Co. v. Ameri- 
can CaneCos 2712) Ni J. ak a3 8e 67 As 
339, 12 LRANS 102; Woodward v. 
Woodward, 41 N. J. Hq. 224, 4 A 424. 

N. Y.—Rice v. Rockefeller, 134 
N. Y. 174, 31 NE 907, 30 AmSR 658, 
17 LRA 2387; Koehler vy. Sanders, 122 
INES oY.) 165,) 25 SNE 235, -9 (RA S76: 
Weiss v. Herlihy, 23 App. Div. 608, 
49 NYS 81; Sinsheimer v. United 
Garment Workers of America, 77 
Hun 9215, 28° NYS 321; Farrow v. 
Holland Trust Co., 74 Hun 585, 26 
NYS 502; Public Service Commn. 
First Dist. v. Brooklyn Heights R. 
Co.;* 105 “Mise. 254,'172° NYS 790; 
Westwood v. Cole, 66 Mise. 53, 120 
NYS 884 [rev on other grounds 139 
App. Div. 841, 124 NYS 97]; Fetridge 
v. Wells, 4 AbbPr 144, 13 HowPr 
385.- 

N. C.—Harrell v. Wilson, i08 N. C. 
97, 12 SE 889. 

N,? D.—Cross “v.’ Farmers’ Hl. *Co., 
31 N. D, 116,153 NW 279. 


Oh.—Metzler v.- Mason Steam 
Laundry, 24°Oh= Cir. 1€tiN.&S. 174; 
Abraham vy. Cincinnati, 13 OhS&CP 
619, 627. 


Okl.—King v. Antrim Lumber Co., 
172 P 958, 961 [quot Cyc]; Bearman v. 
Dux Oil, ete., Co, 166 P 199; Wells- 
ville Oil Co. v. Miller, 44 Okl. 493, 
145 P 344; International Land Co. v. 
Marshall, 22) Okl. 693, 710, 98 P 951, 
19 LRANS 1056 [cit Cyc]. y 

Or.—Saling v. Tillamook First 
Nat. Bank, 182 P 140. 

Pa.—Reynolds. v. Boland, 202 Pa. 
642. 52 ,Ae 193 sine rer Hays, Lode Par 
381, 383, 28 A 158; Smith v. Kram- 
merer, 152 Pa. 98, 25 A 165; McVey 
vy. Brendel, 144 Pa. 285, 22 A 912; 27 
AmSR 625, 13 LRA 377; Orne v. Kit- 
tanning Coal Co., 114 Pa. 172, 6 A 
358; Lewis’ App., 67 Pa. 153; Palmer 
v. Harris, 60 Pa. 156, 100 AmD 557; 
Sweeney v. Wilkes Barre, 62 Pa. 
Super. 54; Wagner v. Wagner, 60 Pa. 
Super. 526; American Ice Co. Vv. 
Hunter, 60 Pa. Super. 311; Englander 
v. Apfelbaum, 56 Pa. Super. 145; 
Binkley v. Nolt, 46 Pa. Super. 531; 
Auman y. Cunfer, 30 Pa. Super. 368; 


Houston v. Graff, 24 Pa. on, 427; 
Seranton Electric Light, etc., Co. v. 
Seranton Illum., ete., Co., 3 Pa. Co. 
628; Reynolds vy. Boland, 7 Lack 
LegN 189. 

Porto Rico.—Collazo v. Hill, 25 
Porto Rico 211; Cruz v. Lopez, 17 
Porto Rico 40. 

S. C.—Booker vy. Smith, 38 S. C. 
228, 16 SH 774. 

Ss. D—Meade County Bank v. 
Fredericks, 171 NW 607. 

Tenn.—Caldwell v. Virginia F. & 


M. Ins. Co., 124 Tenn. 593. 139 SW 
698; Harton v. Lyons, 97 Tenn. 180, 
36 SW 851; Swan y. Castlemen, 4 


that 


[21.0.2] 181 


he who has done _ in- 


Baxt. 257; Longinette v. Shelton, (Ch. 
A.) 52 SW 1078. 
Tex.—Hardee vy. Alexander, (Civ. 
A.) 182 SW 57; Sanders v. Cauley, 52 
Tex. Civ. A. 261, 113 SW 560; Lone 
Star Salt Co. v. Blount, (Civ. <A.) 


107 SW 1163; Strain w. Walton, 11 
Tex. Civ. A. 624, 34 SW 293. 
he ees eae Vises S10 Syne iy Oe 
4, 
Va.—Helsley v. Fultz, 76 Va. 671. 
Wash.—Langley Vv. Devlin, 95 
Wash, 171, 163 P 395; Galbraith v. 


Devlin, 85 Wash. 482, 148 P 589. 

W. Va.—Maxwell v. Maxwell, 69 
W. Va. 414, 71 SE 571; Hall v. Hall. 
69 W. Va. 175, 71 SH 103, 34 LRANS 
758; Peters v. Case, 62 W. Va. 33, 57 
SE 733, 13 LRANS 408; Medford v. 
Levy, 31 W. Va. 649, 8 SE 302, 13 Am 
SR. 887. 

Wis.—Larscheid v. Kittel, 142 Wis. 
172, 125 NW 442, 20, AnnCas 576; 
Post v. Campbell, 110 Wis. 378, 85 
NW 1032. 

Eng.—Dering v. Winchelsea, 1 
Cox Ch. 318, 29 Reprint 1184, 21 ERC 
617; Cadman v. Horner, 18 Ves. Jr. 
10, 34 Reprint 221. 

Alta.—Sanders v. 
Alta. L. 512. 

Ont.—Canada Fdy. Co. v. Emmett, 
2 OntWR 1102. Py 

[a] Other expressions of rule.— 
(1) “He who seeks equity must do 
so with clean hands.” Hingston v. 
Montgomery, 121 Mo. A. 451, 462, 97 
SW 202. (2) “He who comes into 
a court of equity asking the interpo- 
sition of its strong arm in his be- 
half must come with clean hands, 
and free from taint of wrong to the 
party against whom he seeks relief.’ 
Halladay v. Faurot, 8 Oh. Dec. (Re- 
print) 633, 639, 9 CinecLBul 92. (3) 
“They must come with clean hands, 
with a conscionable regard for the 
rights of others, ready to do equity 
on their part, and seeking only equity 
at the hands of the court.” McVey 
V.aiBsrendel, (1444 Pani g3bw249uso Dank 
912, 27 AmSR 625, 138 LRA 377 [quot 
Little v. Cunningham, 116 Mo. A. 
545, 549, 92 SW 734]. (4) “The 
party who comes into a court of 
equity for relief against fraud must 
himself be free from fraud in the 
matter of which he complains, or, 
as is frequently said, he must come 
with ‘clean hands’” Prince Mfg. 
Co. v. Prince’s Metallic Paint Co., 
1385 N. Y. 24, 38, 31 NE 990, 17 LRA 
129. (5) ‘He who desires relief in 
equity must himself be free from 
fault.” Harms v. Stern, 229 Fed. 42, 


Thomlinson, 2 


49, 145 CCA 2. (6) “Equity does not 
adjust the differences between 
rogues. The complainant is first 


fudged, and not until he has been 
found free from taint does equity 
proceed to determine whether or not 
he has been wronged.” Fay v. Lam- 
bourne, 124 App. Div. 245, 247, 108 
NYS 874 [aff 196 N. Y. 575 mem, 90 
NE 1158 memj. (7) “Nothing can 
move a court of equity but equity and 
good conscience.’ Stem v. Warren, 
185 App. Div. 823, 834, 174 NYS 30. 
(8) “Nothing can call a court of 
chancery into activity but conscience, 
good faith, and reasonable diligence; 
and where these are wanting, the 
court is passive and does nothing.” 
McKnight v. Taylor, 1 How. (U. S.) 
161, 168, 11 L. ed. 86 [quot Miller v. 
Ash, 156 Cal. 544, 559, 105 P 600, 6064. 
(9) “One who comes into a court of 
conscience to take advantage of a 
forfeiture, must come with skirts 
free from blame.” Wilson v. Bird, 
28 N. J. Eq. 352,. 355 [quot Weid- 
mann Silk Dyeing Co. v. East Jersey 
Water Co., 88 N. J. Eq. 397, 422, 102 
A 858, 1056]. 

90. U. S.—Milwaukee, ete., R. Co. 
wMiSoutter, oi3 Wall. sbilt,-20i8 lis Sed! 
543; Harms vy. Stern, 231 Fed. 645, 
145 CCA 531; Harms vy. Stern, 229 
Fed. 42, 145 CCA 2; Primeau v. Gran- 
field, 193 Fed. 911, 114 CCA 549 [cer- 
tiorari den 225 U. S. 708, 32 SCt 839, 
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equity,®! or has not done equity,®? cannot have equi- 
ty, is of ancient origin,?? and broad application.** It 
is the expression of the elementary and fundamental 
conception of equity jurisprudence;®® and, although 


not the source of any distinctive 


nishes a most important and universal rule affecting 
the entire administration of equity jurisprudence as 
a system of remedies and remedial rights.°® 
. maxim expresses rather a principle of inaction than 
one of action.®? It means that equity refuses to lend 


56 L. ed. 1267]; Jahn v. Champagne 
Lumber Co., 152 Fed. 669. 
Ala.—Ashe-Carson Co. v. Bonifay, 
147 Ala. 376, 41 S 816. 
Ark.—Millington v. Hill, ete., Co., 
47 Ark. 301, 1 SW 547. 


Conn.—Barnes y. Starr, 64 Conn. 
136, 28 A 980. 
Tll.— Barnes v. Barnes, 282 M11. 


593, 118 NE 1104. 
Ind.—Miller v. Boone County Jack- 


son Tp., “178 Ind. 503, 99 .NB)\ 102; 
Noble *v.) Davison, 177 Ind. 19,) 96 
NE 7325; | Pittsburg, //ete., ..R. “Co. » Vv. 
Crothersville, 159 Ind. 330, 64 NE 
914. 

Mass.—Rudnick v. Murphy, 213 


Mass. 470, 100 NE 648, AnnCas1914A 
538. 

Mich.—Cedar Springs v. Schlich, 81 
Mich. 405, 45 NW 994, 8 LRA 851; 
McCredie v. Buxton, 31 Mich. 388. 

Mo.—Carson v. Woods, 177 SW 
623; Houtz v. Hellman, 228 Mo. 655, 
128 SW 1001; Little v. Cunningham, 
116 Mo. A. 545, 92 SW 734, 736. 

Nebr.—Goble v. O’Connor, 43 Nebr. 
49, 61 NW 181. ; 

N. J.—Weidmann Silk Dyeing Co. 
v. East Jersey Water Co., 88 N. J. 
Eq. 397, 102 A 858, 1056. 

Okl.—International Land Co. v. 
Marshall, 22 Okl. 693, 98 P 951, 19 
LRANS 1056. . ; 

Pa.—Reynolds v.-Boland, 202 Pa. 
642, 52 A 19; Lewis’ App., 67 Pa. 
153; ‘Bleakley’s App., 66 Pa. 187; 
Hershey v. Weiting, 50 Pa. 240; Eng- 
lander v. Apfelbaum, 56 Pa. Super. 
145, 152. 

Va.—Jones v. Roberts, 6 Call (10 
Va.) 187, 83 AmD 576. 


W. Va.—Bates v. Swiger, 40 W. Va. 
420, 21 SH 874. 

91. Oscar Barnett Fdy. Co. v. 
Crowe, 219 Fed. 450, 454, 135 CCA 


162; Michigan Pipe Co. v. Fremont 
Ditech, ete., Co., 111 Fed. 284, 287, 49 
CCA 324; Weegham vy. Killefer, 215 
Fed. 168 [aff 215 Fed. 289, 131 CCA 
558, LRA1915A 820]; Bearman v, Dux 
Oil, ete., Co., (Okl.) 166 P_199; Wells- 
ville Oil Co. v. Miller, 44 Okl. 493, 145 
P 344, 

92. Kenyon v. Weissberg, 240 Fed. 
536. y 
93. U. S.—Bentley v. Tibbals, 223 
Fed. 247, 138 CCA 489. 

Ala.—Dean v. Elyton Land Co., 
113% Alas 276, 24: 8, 243, 


Colo.—Western Lumber, etc., Co. 
vy. Golden, 23 Colo. A. 461, 130 P 
1027. 


Ind.—A. N. Chamberlain Medicine 
Co. v. H. A. Chamberlain Medicine 
Co., 43 Ind. A. 218, 86 NE 1025. 

Ky.—Uhl v. Reynolds, 64 SW 498, 
23 KyL 759; American Assoc. Vv. 


Innis, 109 Ky. 595, 60 SW 388, 22 
KyL 1196. 
Wis.—Huntzicker v. Crocker, 135 


Wis. 38, 115 NW 340, 15 AnnCas 444. 

fa] “It is a venerable maxim of 
equity that one who comes _ into 
equity must come with clean hands.” 
Bentley v. Tibbals, 223 Fed. 247, 251, 
138 CCA 489. 

94. Harton v. Little, 188 Ala. 640, 
65 S 951; Baird v. Howison, 154 Ala. 
359, 45 S-.668; Barnes v. Starr, 64 
Conn. 136, 28 A 980. 

Applications see infra § 177. 

95. American Assoc. v. Innis, 109 
Ky. 595, 60 SW 388, 22 Kyl 1196. 

96. American Assoc. v. Innis, 109 
Ky. 595, 60 SW 388, 22 KyL 1196. 
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doctrine, it fur- [§ 164] 


This | the other. 


97. Danciger vy. Stone, 187 Fed. 
8538, 858 [quot Cyc]; Williamson vy. 
Morton, 2 Md. Ch. 94; Kinner v. 
Lake Shore, ete, R. Co., 69 Oh. St. 
ae 69 NE 614. And cases infra note 


98. U. S.—Manhattan Medicine Co. 
v. Wood, 108 U. S. 218, 2 SCt 436, 27 
L. ed. 706; Jeffersonian Pub. Co. v. 
West, 245 Fed. 585; Weegham v. 
Killefer, 215 Fed. 168 [aff 215 Fed. 


289, 1381 -CCA 558, LRAI915A 820]; 
:Primeau vy. Granfield, 193 Fed. 911, 
114 CCA 549 [certiorari den 225 U. S. 
708, 32 SCt 839, 56 L. ed. 1267]; Dan- 
ciger v. Stone, 187 Fed. 853, 858 [quot 
Cyc]; Siegert v. Gandolfi, 139 Fed. 
917 [rev on other grounds 149 Fed. 
1u0, 79 CCA 142 (certiorari den 205 
OU. S: 542,:27 SCt 790, 51 L. ed. 922)}. 

Ala.—Ashe-Carson Co. vy. Bonifay, 
147 Ala. 376, 41 S 816; Dean vy. Ely- 
ton Land Co., 113 Ala. 276, 21 S 213. 

Ark.—Hill, v. Kavanaugh, 118 Ark. 
134, 176 SW 336. \ 

Cal.—Pon vy. Wittman, 147 Cal. 280, 
81 P 984, 2 LRANS 683; Miller v. 
Kraus, (A.) 155 P 834. 

Colo.—Cupples v. Cupples, 33 Colo. 
449, 80 P 1039; Redington v. Reding- 
ton, 2 Colo. A. 8, 29. P 811. 

Conn.—Knights of Columbus. v. 
Curran, 91 Conn. 115, 99 A 485; Brown 
v. Brown, 66 Conn. 493, 34 A 490; 
eeapee v. Starr, 64 Conn. 136, 28 A 

Fla.—Langford v. Read, 69 Fla. 
198, 68 S 7238. 

Ill. Glos v. Stuckart, 277 Ill. 346, 
115 NE 5386; Union Nat. Bank v. 
Hines, 177 I11.- 417, 538 NE 83. 

Iowa.—Sioux City v. Chicago, etce., 
R. Co., 129 Iowa 694, 106 NW 183, 
113 AmSR 501. 

Ky.—Bennett v. Stuart, 161 Ky. 
264, 279, 170 SW 642 [quot Cyc]; 
Pineville Land, ete., Co. v. Hollings- 
worth, 53 SW 279, 21 KyL 899. 

Me.—-Connors v. Connors Bros. Co., 
110 Me. 428, 86 A 843. 

Mass.—Cornellier vy. Haverhill Shoe 
Mfrs.’ Assoc., 221 Mass. 554, 109 NE 
643; Ewald v. Ewald, 219 Mass. 111, 
106 NE 567; Lovejoy v. Bailey, 214 
Mass. 134, 101 NE 68; Lyons y, El- 
ston, 211 Mass. 478, 98 NE 938. 

Nebr.—Lewis v. Holdredge, 56 
Nebr. 379, 76 NW 890. 

N. J.—Pendleton v. Gondolph, 85 
N. J. Eq. 308, 96 A 47. 

N. Y.—Unckles v. Colgate, 148 
N. Y. 529, 43 NE 59 [aff 72 Hun 119, 
25 NYS 672]; Prince Mfg. Co. v. 
Prince’s Metallic Paint Co., 185 N. Y. 
24, 31 NB 990, 17 LRA 129; Fetridge 
eee ee 4 AbbPr 144, 13 HowPr 

Okl.—Pierce Oil Corp. v. Schacht, 
181 P 731; Bearman v. Dux Oil, etc., 
Co., 166 P 199; Wellsville Oil Co. v. 
Miller, 44 Okl. 493, 145 P 344; Inter- 
national Land Co. v. Marshall, 22 Ok1. 
698, 710, 98 P 951, 19 LRANS 1056 
[cit Cyc]. 

Pa.—Reynolds v. Boland. 202 Pa. 
642, 52 A 19; Orne v. Kittanning 
Coal Co., 114 Pa. 172, 6 A 358; Eng- 
lander v. Apfelbaum, 56 Pa. Super. 
145, 152 [cit Cye]; Simcox’s Est., 15 
Pa iCon 386. 

Tenn.—Caldwell v. Virginia F. & 
M. Ins. Co., 124 Tenn. 593, 139 SW 


698. 
52 Tex. 


Tex.—Sanders v. Cauley, 
Civ. A. 261, 113 SW 560. 
Wis.—McDonald v. Markesan Can- 
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its aid.in any manner to one seeking its active in- 
terposition, who has been guilty of unlawful or in- 
equitable conduct in the matter with relation to 
which he seeks relief.°® ; 
2. Cognate Maxims. 
cognate with that which declares that he who seeks 
equity must do equity ;°® the one is the converse of 
The clean hands maxim has been said 
to be the more efficient and restrictive of the two. 
The maxim now under discussion includes within its 


This maxim is 


ning Co., 142. Wis., 251,, 125 NW. 
444, é 

Eing.—Collins v. Blantern, 2 Wils. 
C. P. 347, 95 Reprint 850. 

“Whenever a party, who, as actor 
seeks to set the judicial machinery 
in motion and obtain some remedy, 
has violated conscience, or good 
faith, or other equitable principle, in 
his prior conduct, then the doors of 
the court will be shut against him 
in limine; the court will refuse to 
interfere on his behalf, to acknowl- 
edge his right, or to award him any 
remedy.’’ 1 Pomeroy Eq. Jur. (2d ed} 
§ 397 [quot Ashe-Carson Co. v. Boni- 
fay, 147 Ala. 376, 384, 41 S 816; Miller 
v. Kraus, (Cal. A.) 155 P,.834, 836; 
Pineville Land, etce., Co. v. Hollings- 
worth, 53 SW 279, 281, 21 KyL 899; 
Conners v. Conners Bros. Co., 110 Me. 
428, 434, 86 A 8438, 846; Lewis v. 
Holdredge, 56 Nebr. 379, 382, 76 NW 
890; Wellsville Oil Co. v. Miller, 44 
Okl, 493, 502, 145 P 344;: Simcox’s 
Hst., 15 Pa. Co. 386, 388; Caldwell v. 
Virginia F. & M. Ins. Co., 124 Tenn. 
593, 612, 1389 SW 698]. 

“It is a rule recognized in all 
courts, and applicable to all classes 
of actions, that every suitor who 
seeks redress at the hands of a court 
should come unfettered and unsullied 
by faults and wrongs of his commis- 
sion against the contending party. 
This principle has become aphorized 
in the law as ‘clean hands.’” Red- 
ington v. Redington, 2 Colo. A. 8, 12, 
29 P 811 [quot Cupples y. Cupples, 
33 Colo. 449, 452, 80 P 1039]. 

“All writers upon our law agree 
in this, no polluted hand shall touch 
the pure fountain of justice. Who- 
ever is a party to an unlawful con- 
tract, if he hath once paid the money 
stipulated to be paid in pursuance 
thereof, he shall not have the help 
of a Court to fetch it back again, 
you shall not have a right of action 
when you come into a Court of Jus- 
tice in this unclean manner to re- 
cover it back. Procul O! procul este 


profani.” Collins v. Blantern, 2 
oar Cc. PR. 347,795, Reprinty 850, 


{a] Burden of proof.—A defendant 
who invokes this maxim on the 
ground that the complainant is pray- 
ing for relief with an improper ob- 
ject in view must establish that fact. 
Curtin ‘v.. Benson, 222°-U. 'S. 48.82 
SCt 31). 56 To: .edit02. 

99. Ansley v. Wilson, 50 Ga. 418; 
Port v. Campbell, 110 Wis. 378, 85 
NW 1032. See supra §§ 151-162. 

1. Jones v. Roberts, 6 Call (10 
Va.) 187, 3 AmD 576. 

& Harton v. Little, 188 Ala. 640, 


65 S 951; 1 Pomeroy Eq. Jur. (24 
ed) § 397. 
{a] Distinction in operation of the 


maxims.—‘‘In applying the maxim, 
‘He who seeks equity must do equity,” 
as a general rule regulating the ac- 
tion of courts, it is necessarily as- 
sumed that different equitable rights 
have arisen from the same subject- 
matter or transaction, some in favor 
of the plaintiff, and some of the de- 
fendant. - The maxim does not 
assume that the plaintiff has done 
anything unconscientious or inequi- 
table. On the other hand. the 
maxim, now under. consideration, 
‘He who comes into equity must come 
with clean hands,’ is much more ef- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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operation several others frequently acted upon in 
courts of, eyuity,? among them being the following: 
No action arises out of fraud or deceit;* a right 
cannot arise to anyone out of his own wrong; where 
both are equally in the wrong defendant holds the 
stronger ground;° ex turpi causa actio non oritur;? 
ex dolo malo non oritur actio;® jus ex injuria non 


ficiént and restrictive in its opera- 
tion. It assumes that the suitor ask- 
ing the aid of a court of equity has 
himself been guilty of conduct in 
violation of the fundamental concep- 
tions of equity jurisprudence, and 
therefore refuses him all recognition 
and relief with reference to the sub- 
ject-matter or transaction in ques- 
tion.” 1 Pomeroy Eq. Jur. § 397 
{quot Harton v. Little, 188 Ala. 640, 
642, 65 S 951]. 

3. Harton vy. Little, 188 Ala. 640, 
€44, 65 S 951; Baird v. Howison, 154 
Ala. 359, 45 S 668; Barnes v. Starr, 
64 Conn. 136, 155, 28 A 980; Creamer 
a Bivert, 214 Mo. 478, 113 SW 
“The fundamental reason upon 
which each of these maxims seems 
to rest is, that a party does not come 
into court with clean hands, to 
whose cause either of these maxims 
may be justly applied.” Barnes v. 
Starr, supra [quot Harton v. Little, 
Supra; Baird v. Howison, 154 Ala. 
359, 366, 45 S 668]. 

4 Harton v. Little, 188 Ala. 640, 
65 S 951; Baird v. Howison, 154 Ala. 
359, 45S 668. 

5. Harton v. Little, 188 Ala. 640, 
65 S 951; Baird v. Howison, 154 Ala. 
359, 45 S 668. 

6. Harton v. Little, 188 Ala. 640, 
65 S 951; Baird v. Howison, 154 Ala. 
359, 45 S 668. 

7. Harton v. Little, 188 Ala. 640, 
65 S 951; Baird v. Howison, 154 Ala. 
359, 45 S 668; Barnes v. Starr, 64 
Conn. 136, 154, 28 A 980. See also 
[19 Cye. 104], 

8. Harton v. Little, 188 Ala. 640, 
65 S 951; Baird v. Howison, 154 Ala. 
359, 45 S 668; Barnes v. Starr, 64 
Conn. 136, 28 A 980. See also [17 
Cye 874]. 


9. Harton v. Little, 188 Ala. 640,. 


65 S 951; Baird v. Howison, 154 Ala. 
359, 45 S 668; Barnes v. Starr, 64 
Conn. 136, 28 A 980. See also [24 
Cyc 378]. 

“To. Harton v. Little, 188 Ala. 640, 
65 S 951; Baird v. Howison, 154 Ala. 
359, 45 S 668; Barnes v. Starr, 64 
‘Conn. 136, 155, 28 A- 980; Creamer v. 
Bivert, 214 Mo. 473, 118 SW 118. See 
also [22 Cyc 10991. 

11. See infra § 177. 

12. U. S.—Michigan Pipe Co. v. 
Fremont Ditch, ete. Co., 111 Fed. 
284, 49 CCA 324; Hanley v. Sweeny, 
109 Fed. 712, 48 CCA 612 [certiorari 
den-\183 -U;-S.. 700,, 22: SCt 937,46 L. 


-ed. 397]. 

Conn.—Brown v. Brown, 66 Conn. 
493, 34 A 490. 

Tll.—Commercial Nat. Bank v. 


Burch, 141 Ill. 510, 31 NE 420, 338 
AmSR 331; Fargo v. Goodspeed, 87 
BIUL1/2'9.0; 
') Ky.—Bennett. v. Stuart, 161. Ky. 
264, 279, 170 SW 642 [quot Cyc]: 
Transylvania Univ. v. Lexington, 3 
B. Mon. 25, 38 AmD 173; Lucas v. 
Mitchell, 3 A. K. Marsh. 244. 
Mass.—Snow v. Blount, 182 Mass. 
489. 65 NE 845. 
Mich.—Farr v. Childs, 169 NW 


868. ; 
Minn.—Evans y. Folsom. 5 Minn. 


22. 
i Mo.—Carson v. Woods, 177 SW 623; 
Hellman v. National K. L. S., 198 Mo. 
A. 308, 200 SW 698. 5 
Nev.—O’ Meara Ce tes American 
Min. Co., 2 Nev. 112. 
N. J.—Wilson v. Bird, 28 N. J. Ea. 


iaare Y.—vVan Volkenburgh v. Bates, 


N. 
AbbPrNS 314 note. 
Uo ct kaha vy. Dickey, 59 N. C. 
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EQUITY 


dentis.° 


Tenn.—Cunningham y. Shields, 4 


Hayw. 44 
Tex.—Sanders v. Cauley, 52 Tex. 
Civ. A. 261, 113 SW 560. ; 
Utah.—Swanson vy. Sims, 170 F 


774. 2 
Va.—Sims v. Lewis, 5 Munf. (19 
Va.) 29. 


Wash.—Langley v. Devlin, 95 
Wash. 171, 163 P 395. 
W. Va.—Poling v. Williams, 55 


W. Va. 69, 46 SE 704; Craig v. Craig, 
54 W, Va. 188, 46 SE 371. 

[a] Transaction fraudulent in 
part.—Where a part of a demand ac- 
crued through fraud and a part not, 
and the valid part could not well be 
separated from the invalid all relief 
was denied. Kitchen v. Rayburn, 19 
Wall. (U. S.) 254, 22 L. ed. 64. ° 
A a U. S.—David v. Levy, 119 Fed. 

99; 

Ala.—Dean v. Elyton Land Co., 113 
Ala. 276, 21. S 213. 

D. C.—Rudolph v. Golden, 39 App. 
230 (right of one suspending wires 
without permission in public streets). 


Ill.—Sullivan y. Chicago Bd. of 
Trade, 111 Ill. A. 492. 

Ind.—Pittsburg, etce., R. Co. 159 
Ind. 330, 69 NE 413. 

Ky.—Bennett v. Stuart, 161 Ky. 


264, 279, 170 SW 642 [quot Cyc]. 

Nebr.—Nebraska Tel. Co. y. West- 
ern , Independent Long Distance Tel. 
Co., 68 Nebr. 772, 95 NW 18. 

N. Y.—Weiss v. Herlihy, 23 App. 
Div. 608, 49 NYS 81. 

Oh.—Huffman vy. Rugg, 34 Oh. Cir. 
Ct. 589. 

Tex.—Sanders v. Cauley, 52 Tex. 
ive TAR 260.0 1137 'SW) 560: 

Illegal transactions see infra § 178. 

14. U. S.—Deweese v. Reinhard, 
165 U.S. 386, 17 SCt 340, 41 L. ed. 
757; Crocker v. Engineering, etc., Co., 
249 Fed. 31, 161 CCA 91; National 
Mercantile Co. v. Keating, 218 Fed. 
477; Weeghman vy. Killifer, 215 Fed. 
289, 181 CCA 558, LRAI915A 820; 
Union Cent. L. Ins. Co. v. Drake, 214 
Fed. 536, 131 CCA 82; Drennen v. 
Heard, 211 Fed. 335, 128 CCA 14; 
Michigan Pipe Co. v. Fremont Ditch, 
etc., Co., 111 Fed. 284, 49 CCA 324; 


Latham v. Northern Pac. R. Co., 45 

Fed. 721; Steam-Gauge, etc., Co. v. 

Ham Mfg. Co., 28 Fed. 618. 
Cal.—Johnston v. Murphy, 36 Cal. 


A. 469, 172 P 616. 
D. C.—May v. Schofield, 6° D. C. 


235. 

Ga.—Sandeford v. Lewis, 68 Ga. 
482. 

Tll.—Williams v. Dutton, 184 M11. 
608, 56 NE 868. 

Ind.—Bunch y. Bunch, 26 Ind. 
400. 

Ky.—Bennett v. Stuart, 161 Ky. 
264, 279, 170 SW 642 [quot Cyc]; 


Evans v. Thomas, 4 KyL 629. 
Me.—Connors v. Connors Bros. Co., 
110 Me, 428, 86 A 848. 


Mich.—Stetson v. Cook, 39 Mich. 
750. 

Mo.—Fehlig v. Busch, 165 Mo. 144, 
65 SW 542. 


Nebr.—German Nat. Bank v. Hast- 
ings First Nat. Bank, 59 Nebr. 7, 80 
NW 48. 

N. J.—Thorne v. Mosher, 20 N. J. 
EKq.. 257. 

N. Y.—Seymour v. Seymour, 28 
App. Div. 495, 51 NYS 130. ; 

Oh.—Abraham vy. Cincinnati, 13 
OhS&CP_ 619. 

Okl.—Bearman Vv. 
Gowwle6 re 99, 

S2"@—Booker v. ‘Smith,’ 38'S: C. 
228, 16 SE 774. a 

Tenn.—Maxwell v. Louisville, 
Bacon labenn. Ch, S. 


Dux Oil, ete., 


ctc., 


4 
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oritur;® in pari delicto potior est conditio defend- 


[§ 165] 3. Nature of Unconscionable Conduct 
—a. In General. 
clude aid or deny relief 4+ to or from conduct which 
is fraudulent,!? illegal,!? or unconscionable.4 
raisconduct need not necessarily be of such nature 


The maxim operates so as to ex- 


The 


Tex.—-Sanders v. Cauley, 52 Tex. 
Civ. A., 261, 113 SW 560. 

Wis.—Larscheid v. Kittell, 142 
Wis. 172, 125 NW 442, 20 AnnCas 
576; Raasch v. Raasch, 100 Wis. 400, 
76 NW 591. ~ 

[a] Unconscionable conduct illus- 
trated.— (1) An adverse claimant 
of land whe purchases a_ lease or 
procures a tenant to attorn to him 
gains no rights in equity by the pos- 
session so obtained. Latham y. 
Northern Pac. R. Co., 45 Fed. 721; 
Stetson v. Cook, 39 Mich. 750. (2) 
A defendant in an attachment suit 
who procured a dissolution because 
plaintiff's bond was not signed by the 
principal, successfully resisting 
plaintiff's efforts to amend it, has 
no standing thereafter to have it re- 
formed in equity. Booker v. Smith, 
38, Sa. 2283, 16: Shin C4 ano) ee 
court of equity will not lend its aid 
to set aside a transaction which 
gives to defendant the means legally 
to effect an adjustment between the 
parties which is in its nature equi- 
table, but which could not other- 
wise be made, as to secure contribu- 
tion among tort-feasors. Maxwell v. 
Se AAS: ete); “Riv Con” e"héenn yeh: 


_ [b] “He who prevents a thing be- 
ing done shall not avail himself of 
the nonperformance he has_ occa- 
sioned.”’ Fleming v. Gilbert. 3 
Johns. (N. Y.) 528 [quot Farmers’ 
Loan, etc., Co. vy. New York, etc., R. 
Co., 150 N. Y. 410, 431, 44 NE 1043, 
55 AmSR 689, 34 LRA 76]. To like 
effeet_U. S: v. Peck, 102 U..S.°64;, 26 
L. ed. 46; Dolan v. Rodgers, 149 
N. Y. 489, 44 NE 167; West v. Blake- 
way, 2 M. & G. 729, 40 ERC 828, 133 
Reprint 940.. See generally Contracts 
§§ 721-723. 

{e] Ball player’s contract. — 
Where plaintiffs, knowing that a ball 
player had agreed to contract to ren- 
der services for defendant, induced 
him to contract with plaintiffs, they 
were guilty of unfairness, and were 
not entitled to restrain the player 
from rendering services under 2 sub- 
sequent contract made with defend- 
ant club. Weegham v, Killefer, 215 
Fed. 168 [aff 215 Fed. 289, 181 CCA 
558, LRAI915A 820]. 

{d] Failure to give notice. 
Where a purchaser of land, having 
been admitted into possession, de- 
faulted in payment and allowed a 
vendor to forfeit contract, without 
informing him as to the trouble 
with title, such purchaser is not en- 
titled to equitable aid on account of 
improvements placed on premises, 
which by forfeiture became property 
of vendor. Crocker v. Ingersoll En- 


gineering, ete., Co., 249 Med. 31, 161 
COA OE 
[e] | Imposing burden on innocent. 


—A litigant does not meet the re- 
quirement of “clean hands” where it 
appears that he is endeavoring to 
impose upon an innocent person. the 
burden of the fraud which he him- 
self has suffered. Maginess v. West- 
San Securities Corp., (Cal. A.) 175 P 
Pete 

{f] One who deceived a mort- 
gagee into giving a deed, and then 
conveyed to his wife, could not de- 
feat recovery on a note later given, 
on the ground that questionable in- 
strument given with note was a 
mortgage, so that suit should have 
been for foreclosure, especially 
where limitations could have been 
invoked against later suit on the 
note. Johnston v. Murphy, 36 Cal. 
A. 469, 172 P 616. 
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as to be punishable as a crime,’> or actually frau- 
dulent,?® or constitute the basis of legal action.1* 
Any willful act in regard to the matter in litigation, 
which would be condemned and pronounced wrong- 
ful by honest and fair-minded men will be sufficient 
to make the hands of the applicant unclean.'* The 
exclusion of a plaintiff from the peculiar favors of 
courts of equity equally results where his conduct 
has been unconscionable by reason of a bad motive 
or where the result in any degree induced by his 
conduet will be unconscionable either in the bene- 
fit to himself or the injury to others.?® 
has been compelled of property received under an 
illegal contract not involving moral turpitude.?° 

[§ 166] b. Innocence and Willfulness. A party 
entirely innocent is of course not barred from re- 
lief because of the misconduct of others,”! although 
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[§ 167] «. 


Restitution 


his rights may be associated with theirs.2? The 


15. Deweese v. Reinhard, 165 
WeESisssor 590,217 SC 340, Paik. sed: 
757; Weegham v. Killefer, 215 Fed. 
168 [aff 215 Fed. 289, 131 CCA 558, 
LRA1915A 820]; Bearman v. Dux 
Oil, ete., Co., (Okl.) 166 P 199, 204. 
See also cases supra note 14. 

“A eourt of equity acts’ only when 
and as conscience commands, and if 
the conduct of the plaintiff be of- 
fensive to the dictates of natural 
justice, then, whatever may be the 
rights he possesses and whatever use 
he may make of them in a court of 
law, he will be held remediless in a 
court of equity.” Deweese v. Rein- 
hard, supra [quot Bearman y. Dux 
Qil,,. etce.,/Co-.,- supra]. : : 

16. U. S:—Weegham..v. Killefer, 
215 Fed. 168 [aff 215 Fed. 289, 131 
CCA 558, LRA1915A 820]. 

Ala.—Anders v. Sandlin, 191 Ala. 
158, 67 S 684; Harton v. Little, 188 
Ala. 640, 65 .S 951. . E 

Cal.—Bradley Co. v. Bradley, 165 
Cal. j;237) 131° PB 750; . Johnston: ov. 
Murphy, 36 Cal. A. 469, 172 P 616; 
Miller v. Kraus, (A,) 155 P 834. 

Okl.—Bearman v. Dux Oil, etce., 
CO gL GGuebe 199. 

Tex.—Sanders v. Cauley, 52 Tex. 
Civ. A. 261, 118 SW 560. 

See also cases supra note 14. : 

“It is not alone fraud or illegality 
which will prevent a suitor from 
entering a court of equity; any 
really unconscientious conduct, con- 
nected with the controversy to 
which he is a party will repel him 
from the forum whose very founda- 
tion is good conscience.” 1 Pome- 
roy Eq. Jur. (3d ed) § 404 [quot 
Weegham v. Killefer, 215 Fed. 168, 
172 [aff 215 Fed. 289, 131 CCA 558, 
T.RA1915A 820]; Johnston v. Murphy, 
36 Cal. A, 469, 172 P 616; Bearman v. 
Dux Oil, ete. Co., (Okl.) 166 P 199, 
204; Sanders v. Cauley, 52 Tex. Civ. 
A. 261, 264, 1138 SW 560, 562]. 

17. Weegham v. Killefer, 215 Fed. 
168 [aff 215 Fed. 289, 181 CCA 558, 
LRA1915A 820]; Harton v. Little, 
188 Ala. 640, 65 S 951. 

18. Bentley v. Tibbals, 223 Fed. 
247, 188 CCA 489; Weeghman v. Kil- 
lifer, 215 Fed. 289, 131 CCA 558, LRA 
1915A 820; Harton v. Little, 188 Ala. 
640, 65 S 951. : 

[a] “In other words, the plain- 
tiffs own conduct must not have 
been characterized by a want of 
good faith or a violation of the prin- 
ciples of equity and righteous deal- 
ing.’ Bentley v. Tibbals, 223 Fed. 
247, 251, 188 CCA 489. on 

19. Larscheid v. Kittell, 142 Wis. 
172, 125 NW 442, 20 AnnCas 576. 

20. Pullman’s Palace-Car Co. v- 
Central Transp. Co., 65 Fed. 158. 

21. Peoples v. Ault, 128 Md. 401, 
97 A 711; Cuba Colony Co. v. Kirby, 
149 Mich. 453, 112 NW 1133; Denison 
v. Gibson, 24 Mich. 187: Slocum v. 
Slocum, 37 Misc. 143, 74 NYS 447. 


[a] Misconduct of the govern- 
ment is not to be imputed to it from 
the act of its officers. U. S. v. City 
Bank, 25 F. Cas. No. 14,796, 6 McLean 
130. 

[b] Acts of corporate promoters. 
—Where the promoters of a corpora- 
tion, who were largely responsible 
for false statements as to the value 
of the corporation’s property, were 
no longer connected with the com- 
pany, such misrepresentations did 
not bar the corporation from obtain- 
ing a decree canceling stock issued 
to the promoters for an overcharge 
for property purchased for the cor- 
poration. Cuba Colony Co. v. Kirby, 
149 Mich. 453, 112 NW 1133. See 
generally Corporations §§ 289-308. 

22. Peoples v. Ault, 128 Md. 401, 
SMA Wit Cuba Colony Co. ve. Kirby, 
149 Mich. 453, 112 NW 1133; Denison 
v. Gibson, 24 Mich. 187; Slocum v. 
Slocum, 37 Misc. 143, 74 NYS 447. 

23. Danciger v. Stone, 187 Fed. 
853, 858 [quot Cyc]; Lewis’ App., 67 
Bae lo ow Onelle Wasoo. 

24. Todd Protectograph Co. v. 
Hedman Mfg. Co., 254 Fed. 829, 837; 
Associated Press y. International 
News Service, 240 Fed. 983, 989; Vul- 
ean Detinning Co. v. American Can 
Cone Tete Niele UG -2:98 ty lOk Ae Ooon Le 
LRANS 102. See Green v. Veder, 
(Tenn. Ch.) 57 SW 519 (holding that 
the maxim did not apply). 

“The doctrine that he who comes 


into equity must come in with clean 


hands does not recognize mere impu- 
tations of guilt based upon techni- 
cal theories of agency. To invoke it 
a knowledge must exist on the part 
of the principal of. the facts upon 
which the charge of unconscionable 
conduct is based, and in the case of 
a corporation those facts must be 
brought home to the persons exer- 
cising general control over its af- 
fairs. ... On the other hand... the 
liability of the defendant for the 
acts of its agents exists entirely ir- 
respective of knowledge of its of- 
ficers.” Associated Press v. Inter- 
national News Service, supra [quot 
Todd Protectograph Co. v. Hedman 
Mfg. Co., supra]. 

[a] The fraud of an agent does 
not render the _ principal’s hands 
unclean, Vulean Detinning Co. v. 
american CaneCo., W2.iNewd. Kaw i8s74 
67 A339, 12° LRANS. 102! 

25. Danciger v. Stone, 187 Fed. 
853, 858 [quot Cyc]. 

26. Danciger v. Stone, 187 Fed. 
8538, 858 [quot Cyc]. 

27. Ala.—Baird v. Howison,’ 154 
Ala. 359, 45 S 668. 

Conn.—Barnes y. Starr, 64 Conn. 
136, 28 A 980. 

162) 72 


Okl.—Flesner  v. 

Pa.—Reynolds y. Boland, 202 Pa. 
642, 52 A 19. 

W. Va.—Stout v. Philippi Mfg., 


Cooper, 


1112, 1117 [quot Cyc]. 


| 
[§§ 165-167 


maxim refers only to willful miseconduct.?* The 
conduct must be morally reprehensible as to known 
facts;°* but this means no more than free and de- 
liberate action with knowledge of the facts;?> it 
does not require consciousness of the illegal or im- 
moral nature of the act.?° 

Fraud against Third Persons. On 
the basis of this maxim relief is sometimes refused 
where a stranger is the sufferer from the miscon- 
duct,?” and although defendant is himself a guilty 
participant therein and may indirectly profit by 
the refusal of the court to act.?§ 
not aid persons to get relief from situations which 
result from the conveyance of their property in 
fraud of ecreditors.?° 
trust by compelling a fraudulent grantee to re- 
convey,°*® nor will it require such grantee to ac- 


Thus equity will 


It will not enforce a secret 


ete., ‘Co., 41 W. Va. 339, 23°SE 571,58 
56 AmSR 843. 

28. Harton v. Little, 188 Ala. 640, 
644, 65 S 951; Baird v. Howison, 154 
Ala. 359, 366, 45 S 668; Flesner v. 
Cooper, (Okl.) 162 P 112, 1117 [quot 
Cyc]; Clemens v. Clemens, 28. Wis. 
637, 654, 9 AmR 520. 

“The principle or policy of the 
law, therefore, is to reject the suit 
of and reprove the plaintiff for his 
wrong, not to reward the defendant. 
The plaintiff must be punished, even 
though it may be at the expense of 
allowing the defendant, an equally 
guilty party, to obtain most unjust 
and unfair advantage for himself.” 
Clemens v. Clemens, supra [quot 
Harton vy. Little, supra; Baird v. 
Howison, supra]. 

29. U. S.—Bogeges v. Bright, 222 
Fed. 714 [rev on other grounds 234 
Fed. 253, 148 CCA 155]; Primeau v. 
Granfield, 193 Fed. 911, 912, 114 CCA 
549 [certiorari den 225 U. S. 708, 32 
SCt 839, 56 L. ed. 1267]. 

Mo.—Butte Iny. Co. v. Bell, 201 
SW 880. 

Okl.—King y. Antrim Lumber Co., 
172 P 958. 

Tenn.—Taylor v. Harwell, 5 
Humphr. 331. 

Va.—Helsley v. Fultz, 76 Va. 671. 

See generally Fraudulent Convey- 
ances [20 Cye 323]. 

“He that hath engaged in a fraudu- 
lent enterprise cannot complain that 
his associate in fraud has not kept 
the faith.” Primeau v. Granfield, 
supra. 

fa] A changed or unexecuted in- 
tention to defraud (1) creditors is 
not sufficient to preclude equitable 
relief under the rule requiring clean 
hands. Butte Inv. Co. v. Bell, (Mo.) 
201 SW 880. (2) The intent to de- 
fraud must be accompanied with an 
actual conveyance of the property 
for that purpose. Butte Inv. Co. v. 
Bell, supra. (3) Fraudulent intent 
and knowledge generally see Fraudu- 
lent Conveyances [20 Cye 461-489]. 

[b] Quieting title—Where deed is 
put on record to defeat grantor’s 
creditors, and was not delivered to 
grantee, but was surreptitiously tak- 
en by her, grantor’s action for re- 
moval of claud created by such deed 
and for its cancellation will be de- 
nied. King v. Antrim Lumber Co., 
(OK1.) 172. P. 958. 

30. D. C.—Fletcher y. Fletcher, 9 
DA Coes Si 

Ga.—Bagwell v. Johnson, 116 Ga. 
464, 42 SE 732; Parrott v. Baker, 82 - 
Ga. 364, 9 SE 1068; Flewellen vy. 
Fontaine, 58 Ga. 471; Heineman y. 
Newman, 55 Ga. 262, 21 AmR 279, 
io ee V.. Durand, 41.70 A. 

Ky.— Wright v. Wright. 2 Litt. 8. 

Md.—Roman v. Mall, 42 Md. 513: 
Freeman v. Sedwick, 6 Gill 28, 4€ 
AmD 650. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pagé and note number, 
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count.*t The same rule applies in the case of other | 
devices to defraud creditors. Not only is the frau- 
_ dulent debtor denied relief, but also his fraudulent 
grantee, when the latter comes into equity to as- 
sert his claim.** In the same manner, under a great 
variety of circumstances, equity has refused to aid 
either party, where both are participants in a trans- 


Mich.—Massi v. Lavine, 139 Mich. 


| 140, 102 NW 665. 


Mo.—Butte Inv. Co. v. Bell, 201 
aa 880; Rowley v. Rowley, 197 Sw 

Nebr.—Palmer v. Palmer, 100 Nebr. 
741, 161 NW 277. 

Nv Y-—Simisi Vv. Simis, 146 App: 
Div. 655, 1381 NYS 460; Dressel v. 
Hanser, 101 Misc. 574, 167 NYS 542. 

N. C.—Powell v. Ivey, 88 N. C. 256. 

Oh.—O’Connor y. Ryan, 9 Oh. Dee. 
(Reprint) 575, 15 CincLBul 152. 

Okl1,—Flesner v. Cooper, 152 P 1112, 
1117 [quot Cye]. 

Pa.—Hukill v. Yoder, 189 Pa. 233, 
se 122; Hershey v. Weiting, 50 Pa. 

S. C.—Arnold v. Mattison, 24 S. C. 
Eq. 153. 

Va.—James vy. Bird, 8 Leigh (35 
Va.) 510, 31 AmD 668. 

See also generally Fraudulent Con- 
veyances [20 Cyc 323]. 
Wares Ga.—Peacock y. Perry, 9 Ga. 

i 

Ill.—Lill v. Brant, 6 Ill. A. 366. 
a Y.—Sweet v. Tinslar, 52 Barb. 
al 


Okl.—Flesner v. Cooper, 152 P 1112, 
1117 [quot Cyc]. 

Tenn.—Kelton vy. Millikin, 2 Coldw. 
410. 

See also generally Fraudulent 
Conveyances [20 Cyc 323]. 
- $2. Ky.—Moore v. Hemp, 68 SW 
1, 24 KyL 121; O’Neal v. Fenwick, 64 
SW 952, 23 KyL 1219; Hill v. Scott, 
15 SW 667, 12° Kyl 87%; Curry v: 
Privett,-6 Ky. Op. 372. 

Md.—Wilson y. Watts, 9 Md. 356. 

N. Y.—O’Brien vy. O’Brien, 188 App. 
Div. 309, 177 NYS 25; White v. Cuth- 


_bert, 10 App. Div. 220, 41 NYS 818. 
N 


C.—New Hanover Bank vv. 


Adrian, 116 N. C. 537, 21 SE 792; 
Turner ‘v., Eford, 58. .N.. C..106. 
Oh.—Wright v. Snell, 22 Oh. Cir. 


Gt. 86,°12 Oh. Cir. Dec, 308. 
Tenn.—Harton vy. Lyons, 97 Tenn. 
180, 36 SW 851. 
Va.—Smith v. Chilton, 84 Va. 840, 
6 SE 142; Almond v. Wilson, 75 Va. 
613. 
[a] Tlustrations.—(1) As where 
plaintiff seeks relief against attach- 
ments or judgments procured with 
the connivance of plaintiff to defeat 
his other creditors. Moore v. Hemp, 
68 SW 1, 24 KyL 121; White v. Cuth- 
bert, 10 App. Div. 220, 41 NYS 818; 
Wright. v.) Snell, 22 Oh.) Cir, Ct. 86, 
In Oh Cir... Dec: 308-15; G2) 7 Som:toe 
where the attempt is to enforce a 
resulting trust the title to land pur- 


chased having been taken in the 
name of defendant in order to de- 
feat creditors of purchaser. Hill v. 


Scott, 15 SW 667, 12 KyL 877; Wil- 
son v. Watts, 9 Md. 356; Turner v. 
Eford, 58 N. C. 106; Almond v. Wil- 
SON, UD Vi aenod oat Co) yebhe court re= 
fused to enforce in favor of,a widow 
an equity she claimed to result from 
the investment by her father-in-law 
of funds in part hers, the invest- 
ment having been made to defeat her 
husband’s creditors and with her ac- 


quiescence. O’Neal v. Fenwick, 64 
SW.,952, 23.Kyl 1219. 
33. U. S.—Brown vy. Grove, 80 


Fed. 564, 25 CCA 644. 
Tll.—Miller v. Marckle, 21 Ill. 152. 
Ky.—Jones v. Jenkins, 83 Ky. 391. 
N. J.—Price v. Polluck, 37 N. J. 
L. 44; Winans v. Graves, 43 N. J. Eq. 
2638, 11 A 25, 
N.. C.—New. Hanover Bank. v. 
Adrian, 116 N. C. 537, 21 SE 792. 
Tenn.—Swan v. Castleman, 4 Baxt. 
257. 


[a] He cannot recover the prop- 


EQUITY 
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erty if it is in possession of a third 


person. Swan y. Castleman, 4 Baxt. 
(Tenn.); 257. 
{b] Mortgage given to defraud 


mortgagor’s creditors (1) cannot be 


foreclosed in equity. Miller v. 
Marckle, 21 Ill. 152; Jones v. Jen- 
PRIM Sis cyl a (2) But 2 trust 


deed given to a clerk of a merchant 
to secure future credits from the 
latter is not fraudulent and may be 
foreclosed, although it does not dis- 
close its full purpose. Brown yv. 
Grove, 80 Fed. 564, 25 CCA 644. 

{c] Fraudulent judgment.—A bill 
cannot be maintained to confirm a 
judgment fraudulently confessed. 
IPricenve we olluck, wo Nao. late: 

{d] A fraudulent assignee of a 
judgment cannot enforce it by credi- 
LOY Be OTTee Winans v. Graves, 43 
INST Eig. 263, seta 2 be 

34 U. S.—Randall v. Howard, 2 
Black 585, 17 I.’ ed 269; Beck v: 
Flournoy live-Stock, ete. Co., 65 
Fed. 30, 12 CCA 497 [app dism 163 
WaeSes6865 "16 Sete 20 le 4A ed: 
305]; Schermerhorn v. De Cham- 
brun, 64 Fed. 195, 12 CCA 81; Lewis 
v. Meier, 14 Fed. 311, 4 McCrary, 286; 
Bartle v. Coleman, 2 F. Cas. No. 
10% 24:85 Cranch Ci.Cs 283) part (4 Pet. 
184,77 LL. ed. 825]; Selz-v. Unna, 21 
F. Cas. No. 12,650, 1 Biss. 521 [aff 
GawWalls 327, 18h. ed. T1991. 

Ala.—Cothran v. McCoy, 33 Ala. 
65; Dial v. Hair, 18 Ala. 798, 54 AmD 
179; Corprew v. Arthur, 15 Ala. 525. 

Ark.—Huff v. Roane, 22 Ark. 184. 

Tll.—Northrup v. Phillips, 99 Ill. 
449; Blackburn v. Bell, 91 Ill. 434; 
Arnold v. Gifford, 62 Ill. 249; Baehr 
v. Wolf, 59 Ill. 470; Dunning v. Bath- 
rick, 41 Ill. 425. ’ 

Ky.—American Assoc. v. Innis, 169 
Ky. 595, 60 SW 3888, 22 KyL 1196; 
Ratcliffe v. Smith, 13 Bush 172; Mc- 
Clure vy. Purcel, 3 A. K. Marsh. 61; 
Anderson v. Phillips, 5 Litt. 301; 
Larkin v. Millit, 2 Ky. Op. 26. 

Mass.—Blasdel v. Fowle, 120 Mass. 
447, 21 AmR 533. : 

Mich.—Dakin v. Rumsey, 104 Mich. 
636, 62 NW 990. 


Minn.—Evans v. Folsom, 5 Minn. 
422. : 

Miss.—Watt v. Conger, 21 Miss. 
412. 

Mo.—Gilmore v. Thomas, 252 Mo. 
1ATo) LSS SIV wos; Sey ee Bell, 
248 Mo. 61, 154 SW 85; erry v. 
Fielder, 216 Mo. 176, 115 SW 412; 
Mountain Grove Creamery, etc., Co. 


v. Willow Springs Creamery Co., (A.) 
202 SW 1054. 

N. J.—Pendleton v. Gondolf, 85 
N. J. Eq. 308, 96 A 47; Sternberger 
VeCOUNIE US FING Jey tld. 9/00 Onno 
807; Ellicott v. Chamberlin, 37 N. J. 
Eq. 470 [aff 38 N. J. Haq. 604, 48 

327]. 
ae laa eee y. Holland Trust 
Co., 74 Hun 585, 26 NYS’ 502; Bauer 
v. Betz, 4 NYSt 92; Davenport v. 
City Bank, 9 Paige 12; Crosier v. 
Acer, 7 Paige 137; Bolt v. Rogers. 3 

ige 154. 

Pa C.—Shute v. Austin, 120 N. C. 
440, 27 SE 90; Sherner v. Spear, 92 

. C. 148. 

Se vy. Lovett, 8 Oh. Dec. 
(Reprint) 157, 4 CincLBul 35. 

Okl.—Flesner v. Cooper, 162 P 
FpeaDitien vy. Dillen, 221 Pa. 435, 
70 A 806; Reynolds v. Boland, 202 
Pa. 642, 52 A 19; Harbaugh v. But- 
ner, 148 Pa. 273, 23 A 983; Winton v. 
Freeman, 102 Pa. 366; Gill v. Henry, 
95 Pa. 388; Blystone v. Blystone, 51 
Pa. 373: Hershey v. Weiting, 50 ea 
240; Binkley v. Nolt, 46 Pa. Super. 
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action in fraud of a third person, either to carry 
out their arrangement, to set it aside, or to relieve 
in any way with reference to it.*4 

d. Similar but Distinct Misconduct. 
Relief has often been denied because plaintiff, seek- 
ing relief against the misconduct of another, has 
been guilty himself of similar but disconnected 


531; Jones v. Shaw, 8 Pa. Super. 487, 
43 WklyNC 168; Houston v. Graff, 24 
‘ 


| Pa. Co. 477; Reynolds v. Boland, 
LackLegN 189; Mathew’s App., 37 
Legint 157; DeCamp v. Johnson, 3 
LuzLegObs 42; Rhodes’ Est., 18 
Phila, 18. 


Tenn.—Cunningham y. Shields, 4 
Hayw. 44 

Vt.—Vermont Ace. Ins. 
Fletcher, 87 Vt. 394, 89 A 480. 

Va.—Helsley v. Fultz, 76 Va. 671. 

See also Contracts §§ 440-480. 

{a] “Tersely stated, ‘equity has 
no relief for a. party who, in the 
practice of one fraud, has become the 
victim of another.’” Binkley v. 
Nolt, 46 Pa. Super. 531, 535 [quot 
Hershey v. Weiting, 50 Pa. 240, 244 


Cor a 


(quot Reynolds v. Boland, 202 Pa. 
642, 650, 52 A 19)]. 
{b] Fraud on public land laws.— 


Many such cases have arisen out of 
attempts to enforce contracts made 
in fraud of laws relating to the dis- 
position of public lands. Beck v. 
Flournoy Live-Stock Co., 65 Fed. 30, 
12 CCA 497 [app dism 163 U. S. 686 
mem, 16 SCt 1201 mem, 41 L. ed. 305 
mem]; Cothran v. McCoy, 33 Ala. 65; 
Dial v. Hair, 18 Ala. 798, 54 AmD 
179; Corprew v. Arthur, 15 Ala. 525; 
American .Assoc. v. Innis, 109 Ky. 
595, 60 SW 888, 22 KyL 1196; Ander- 
son v. Phillips, 5 Litt. (Ky.) 301; 
Evans v. Folsom, 5 Minn. 422. 

{c] Principal and bail. qd) 
Equity will not relieve a grantor who 
charged with a crime conveys prop- 
erty to his bail. in order that he may 
flee from justice. Baehr v. Wolf, 59 
Ill. 470; Ratcliffe v. Smith, 13 Bush 
(Ky.) 172. (2) Nor will a recon- 
veyance be decreed of land conveyed 
in order to qualify the grantee to be- 
come bail. Sewell v. Lovett, 8 Oh. 
Dec. (Reprint) 157, 6 CincLBul 63. 

{[d] One claiming under a deed 
secured by fraud cannot have relief 
against a title obtained on execution 
sale on a judgment based on a forged 
note, each party deriving title 
through. fraud against the real 
oe Dunning v. Bathrick, 41 Ill. 

fe] Fraud on wife—(1) A re- 
conveyance of land to a husband, 
who conveyed in order to defraud his 
wife by obtaining a divorce and then 
procuring a reconveyance, will not be 
compelled. Stillwell v. Bell, 248 Mo. 
61, 154 SW 85. (2) One who, to 
establish a resulting trust in lands, 
which he purchased and had deeded 
to his daughter and granddaughters, 
and to overcome the presumption of 
a gift to them, claims that he had 
it deeded to them so that, on his re- 
selling it, he could have a deed made 
without his wife’s joining, she hav- 
ing in other cases refused till she 
was paid therefor, does not come 
into court with clean hands. Derry 
v. Fielder, 216 Mo. 176, 115 SW 
412. 

{f] Agent and purchaser.—Where 
ran agent authorized to sell real es- 
tate at a certain price conspires with 
purchaser to procure the principal to 
accept a less price in consideration 
of a benefit running to the agent, the 
court will not lend its aid to the 
enforcement of such agreement. 
Sternberger v. Young, 73 N. J. Eq. 
586, 75 A 807. 

[g] An executor who indirectly 
purchased at his own sale by having 
the deed made to his son cannot after- 
ward come into a court of equity and 
have a trust declared in his favor. 
Gilmore v. Thomas, 252 Mo. 147, 158 
SW 577. 
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acts,*> although in .a lesser degree.*¢ 

Conduct in Respect to Suit. 
may be barred from relief by misconduct with ref- 
Thus equity may re- 
fuse to protect one who fails to make a full and 
free disclosure of all the facts relating to his case.** 
And it has been held that, irrespective of the doc- 
trine of res adjudicata, equity will not aid one who 
has sought the same relief in separate actions on 
grounds so inconsistent as to evince a lack of can- 


[$169] e. 


erence to the suit itself.37 


dor and clean hands.?® 


[§ 170] 4. Parties Bound. The maxim 
poses itself alike upon one who defends *° and upon 


385. U. S.—Manhattan Medicine 
Co. v. Wood, 108 U. S. 218, 2 SCt 436, 
27 L. ed. 706; Edward Thompson Co. 
v. American Law Book Co., 122 Fed. 
922, 59 CCA 148, 62 LRA 607; Chicago 
Bd. of Trade v. O’Dell Commn. Co., 
115 Fed. 574. 

Ind.—Ilo Oil Co. v. Indiana Nat- 
ural Gas, etc., Co., 174 Ind. 635, 92 
NE 1, 30 LRANS 1057. 

Mo.—Little v. Cunningham, 116 
Mo. A. 545, 92 SW 734. 

N. Y.—Sinsheimer v. United Gar- 
ment Workers cf America, 77 Hun 
215, 28 NYS 321. 

Oh.—Kuhn vy. Woolson Spice Co., 
10 OhS&CP 292, 9 OhNP 686. 

Pa.+-Seranton Electric Light, etc., 
Co.’s App., 122 Pa. 154, 15 A 446, 9 
AmSR 79,1 LRA 285. 

{a] Infringement of copyright.— 
“An author who has pirated a large 
part of his work from others is not 
entitled to have his copyright pro- 
tected.” Edward Thompson Co. v. 
American Law Book Co., 122 Fed. 922, 
926, 59 CCA 148, 62 LRA 607. 

[b] One maintaining a monopoly 
eannot restrain another from acquir- 
ing a similar monopoly. Kuhn _ v. 
Woolson Spice Co., 10 OhS&CP 292, 
8 OhNP 686; Scranton Electric Light, 
6te Cols sAppiy 122) Racib 4) lb A 
446, 9 AmSR 79, 1 LRA 285. 

[ec] “A corporation that in its 
origin and existence has been a con- 
tinual breaker of the law cannot ask 
the assistance of the court to compel 
another corporation to transact busi- 
ness with it.’ Rural Home Tel. Co. 
v. Kentucky, etc., Tel. Co., 128 Ky. 
209, 222, 107 SW 787, 32 KyL 1068. 

[d] Nuisance-—One will .not be 
allowed the abatement as a nuisance 
of a structure on his neighbor’s 
premises, if he maintains an equally 
offensive structure on his own. Cas- 
sady v. Cavenor, 37 Iowa 300, 305 
(the court saying: “If one coming 
into a court of equity for relief must 
do so with clean hands, it is not un- 
reasonable that he should not be 
allowed to abate his neighbor's prem- 
ises, because of their uncleanness 
when it appears that his own are 
equally filthy’); Olcott v. Sheppard, 
96 App. Div. 281, 89 NYS 201 [aff 
185 N. Y. 584 mem, 78 NE 1108 mem]. 
See also Nuisances [29 Cyc 1233]. 

[e] Use of streets—The maxim 
has been applied to prevent a rival 
telephone company from making an 
unauthorized use of streets, while 
plaintiff's use of the streets is like- 
wise unauthorized. Nebraska Tel. 
Co. v. Western Independent. Long 
Distance Tel. Co., 68 Nebr. 772, 95 
NW 18. : 

{[f] Bucket shop.—The maxim has 
been applied in bar of a suit to re- 
strain a bucket shop from’ using 
plaintiff's quotations, while plaintiff 
itself permitted the use of its ex- 
change for bucket shop deals. Chi- 
cago Bd. of Trade y. O'Dell Commn. 
Co., 115 Fed. 574. 

Ilo Oil Co. v. Indiana Natural 
Gas, ete., Co., 174 Ind. 635, 92 NE 1, 
30 LRANS 1057. 

37. U. S.—Harton y. McKee, 73 

d. 556. 
ae 161 Ky. 


Ky.—Bennett v. Stuart, 
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One 
er.42 
individual.#? 


ant.*4 


im- 


264, 279, 170 SW 642 [quot Cyc]. 

Mo.—Little v. Cunningham, 116 Mo. 
A. 545, 92 SW. 734. 

N. J.—Class v. Strack, 85 N.. J: 
Kq. 319, 96 A 405; Camden Iron 
Works vy. Camden, 64 N, J. Eq. 723, 
52 A 477. 

Okl.—Bearman y. Dux Oil, etc., Co., 
166 P 199. 
ibe cara noodwin Vv. Hunt, 3 Yerg. 

[a] In an action to foreclose a 
lien under notice filed with the city 
officer on moneys in the control of 
the city due a contractor under con- 
tract with the city for the making of 
any public improvement being made 
cognizable in equity, the claim must 
be made in good faith, and not con- 
tain any conscious demand beyond 
the actual amount due. Camden Iron 
Works v. Camden, 64 N. J. Eq. 723, 
52 A 477. 

{b] Unauthorized act. — Where 
plaintiffs, in a suit for injunction 
against the maintenance of a call 
bell and private telephone in connec- 
tion with the main line of an unincor- 
porated association, after a verdict 
in their favor, but before judgment, 
proceeded to disconnect the private 
telephone without any authority 
from the court, their conduct barred 
their right to the injunction. Little 
v. Cunningham, 116 Mo. A. 545, 92 
SW 734. 

{c] Fabrication of evidence.—(1) 
Plaintiff was denied relief because, 
for the purpose of making out his 
case, he had changed the dates of 
letters offered in evidence. Harton v. 
McKee, 73 Fed. 556. ,(2) But plaintiff 
who made out his case by other evi- 
dence was given relief, although he 
introduced forged receipts in evi- 
dence. Goodwin vy. Hunt, 3 Yerg. 
(Tenn.) 124. (3) Mortgagees, who 
had foreclosed, seeking to quiet title 
against the mortgagor’s wife, their 
bill alleging that the foreclosure de- 
eree was erroneous as to her rights 
by reason of their own false aver- 
ments in the bill under which it was 
entered, could have no equitable re- 
lief, by reason of the foreclosure 
decree, under the averments of their 
bill. - Class..v. Strack, 85 N. J.” Eq. 
319, 96 A 405. 

38. Malone v. Carroll, 33 Ala. 191; 
Com. v. Filiatreau, 161 Ky. 434, 438, 
170 SW 1182. 

“The maxim is broad enough to de- 
mand that he who prays from the 
chancellor protection as well as he 
who seeks affirmative aid, must 
openly and frankly, without reserva- 
tion or evasion, yield to the chan- 
cellor that full measure of confidence 
and truth which is prerequisite to 
the assertion and exercise of chan- 
cery powers, and the lack of which 
must necessarily repel him from a 
forum whose very foundation is mu- 
tual confidence and good faith.” 
Com, y. Filiatreau, supra. 

[a] Rule applied.—One seeking an 
equitable set-off was not denied all 
relief because he failed to show in 
his bill that he held partial security. 
Malone y. Carroll, 33 Ala, 191. 
at Ogden v. Auer, (Mo.) 184 SW 
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one who prosecutes a suit in equity,*! but has been 
held not applicable to one brought in by interplead- 
It applies to a corporation as well as to an 


[§ 171] 5. Objection by Court Sua Sponte. 
The unconscionable character of a transaction be- 
tween the parties need not be pleaded by defend- 
Whenever it is disclosed the court will of 
its own motion apply the maxim.*® 
ter at what state of the proofs or in what order a 
lack of clean hands is discovered.*® 
fendant who is a guilty participant in the transac- 
tion by a legal slip loses his opportunity to disclose 


It does not mat- 


But where de- 


40. Com. vy. Filiatreau, 161 Ky. 
434, 170 SW 1182. 
41. Com: v. Filiatreau, 161 Ky. 


434, 170 SW 1182. 

[a] Counterclaimant. — Pineville 
Land, etc., Co. v. Hollingsworth, 53 
SW 279, 21 KyL 899. 


42. Hunter y. Suderwski, 171 Ill. 
A. 529: 
43. Sioux City v. Chicago, ete., R. 


Co., 129 Iowa 694, 106 NW 183, 113 
AmSR 501 (municipal corporation). 

44. Bentley v. Tibbals, 223 Fea. 
247, 1388 CCA 489; Wertheimer-Swartz 
Shoe Co. v. Wyble, 261 Mo. 675, 170 
SW 1128; Creamer v. Bivert, 214 Mo. 
473; 486, 113 SW 118 [cit Cyc]. And 
cases infra note 45. 

45. U. S.—Bentley v. Tibbals, 223 
Fed. 247, 138 CCA 489; Primeau v. 
Granfield, 193 Fed. 911, 114 CCA 549 
[certiorari den 225 U. S. 708, 32 SCt 
839, 56 L. ed. 1267]. 


Ala.—Baird vy. Howison, 15 a 
359, 45 S 668. . et 2 
Mass.—Dunham vy. Presby, 120 


Mass. 285. 

Mo.—-Wertheimer-Swartz Shoe Co. 
v. Wyble, 261 Mo. 675, 170 SW 1128; 
Houtz v. Hellman, 228 Mo. 655, 128 
SW 1001; Creamer y. Bivert, 214 Mo. 
oie, an SW 118. 

- I.—Teoli y. Nardoldillo, 2 : 
87, 49 A 489. eee 

Tenn.—C. F. Medicine Co. v. Mans- 
field Drug Co., 98 Tenn. 84, 23 SW 
165; Lenoir vy. Mining Co., 88 Tenn. 
168, 14 SW 378; Standard Candy Co. 
v. Corn Products Refining Co., 2 
Tenn. Civ. A. 608, 613 [eit Cyc]. 

The maxim “touches to the quick 
the dignity of a court of conscience 
itself.” Wertheimer-Swartz Shoe Co. 
via ee a 261 Mo. 675, 687, 170 SW 

[a] Reason for rule—(1) “The 
court must consider it not because 
it is a matter of defense to the de- 
fendant but because it is against 
publie policy to hear the case if the 
charge be established. The court 
acts for its own protection rather 
than for the protection of the defend- 
ant. When fraud or illegality is dig- 
closed in a case, public policy re- 
quires a court to refuse its aid irre- 
spective of the state, of the plead- 
ings and regardless of the fact that 
with fraud and illegality absent the 
plaintiff might appear entitled to 
relief.”  Primeau v. Granfield, 193 
Fed. 911, 913, 114 CCA 549 [eertiorari 


den) 225 U.9S. 708) 32 SCt-839, 56 1: 


ed. 1267]. (2) “The maxim is en- 
forced by the chancellor ex mero 
motu, and because of public policy, 
when the facts call it into use, 
though the disclosures are made at 
the trial as happened in this case. 
. + - Sometimes it is applied where 
both plaintiff and defendant have 
knowingly made a contract tainted 
with illegality; sometimes it is ap- 
plied where only the party seeking 
to enforce is in fault;. but it pro- 
ceeds always on the theory that the 
dignity of the court is touched to 
the quick, and that courts of equity 
we not Moe tenance iniquity.” 
outz v. Hellman, 228 Mo. 65 
128 SW 1001. Pied 
46. Houston v. Graff, 24 Pa. Co. 477. 


at 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


t 


Co., 164 Ill. 
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its turpitude he will not as a matter of favor be 


permitted to do so.47 


[§ 172] 6. Limitations of Rule—a. In General. 
This maxim has its limitations.*® 
allowed to work injustice and wrong.*® 
plication regard should be had for the doctrine that 
fraud without injury is usually not available as a 
In some cases where plaintiff’s 
misconduct has been directed against defendant re- 
‘lief has been given by imposing a condition of such 
a character as’ to eliminate the intended wrong;** 
and a party purging his conduct as far as possible 


defense in equity.®° 


47. Harrington v. Bigelow, 11 
Paige (N. Y.) 349; McDonald v. 
Campbell, 3 Pittsb. (Pa.) 554. 

48. Miller v, Enterprise Canal, 
etc.,, Co., 142 Cal, 208, 75. P!770; 100 
AmSR 115; Stegmann vy. Weeke, 
(Mo.) 214 SW 134. 

Cross references: 

Conduct of adversary see infra § 175. 
Relation of transaction to: 

Defendant see infra § 174. 

weer matter of suit see infra 
Where public policy requires inter- 

vention see infra § 175. 

49. Miller v. Enterprise Canal, 
ete?) Co., 142"Cauk 2208," :75'*P 770;'100 
AmSR 115. 

50. Meyer v. Yesser, 
Langdon vy. Templeton, 
28 A ‘866. 

Damage or injury as an element 
of fraud see Fraud [20 Cyc 42]. 

51. Cassidy v. Metcalf, 66 Mo. 519 
{rev 1 Mo. A. 593]; Lewis v. Hol- 
drege, 56 Nebr. 379, 76 NW 890 (mis- 
eonduct was not that of plaintiff, but 
of his assignor). 


66 Vt. 173, 


: 52. McNair v. Benson, 63 Or. 66, 
4:2:6.°P5 20. 
[a] Rule applied to entitle plain- 


tiff to equitable relief against a deed 
and notes obtained from him through 
duress, notwithstanding fraud, of 
which he purged himself. McNair v. 
Benson, 63 Or. 66, 126 P 20. 

53. Chute v. Wisconsin Chemical 
€o., 185 Fed. 115. 

54. U. S.—American Sugar Refin- 
ing Co. v. McFarland, 229 Fed. 284 
faff 241 U. S. 79, 36 SCt 498, 60 L. 
ed. 899]; Bentley v. Tibbals, 223 Fed. 
247, 188 CCA 489; Primeau v. Gran- 
field, 193 Fed. 911, 114 CCA 549 [cer- 
tiorari den 225 U. S. 708, 32 SCt 839, 
56 L. ed. 1267]; Cunningham y, Petti- 
grew, 169 Fed. 335, 94 CCA 457; Bos- 
sert v. S. Jarvis Adams Co., 135 
Fed. 1015, 70 CCA 23; Knapp v. S. 
Jarvis Adams Co., 135 Fed. 1008, 70 
CCA 536; Trice v. Comstock, 121 Fed. 
620, 57 CCA 646, 61 LRA 176; Heller, 


ete., Co. v. Shaver, 108 Fed. 821, 48 


CCA 48, 65 LRA 878; Bonsack Mach. 
Co. v. Smith, 70 Fed. 383; Bateman 
y. Fargason, 4 Fed. 32, 2 Flipp. 660. 

Ala.—Waller v. Jones, 107 Ala. 331, 
18 S 277; Foster v. Winchester, 92 
Ala. 497, 9 S 88. 

Cal.Western Union Tel. Co. v. 
Commercial Pac. Cable Co., 177 Cal. 
577, 171 P 317; Bradley Co. v. Brad- 
ley, 165 Cal, 237, 131 P 750. 

Colo.—Sylvester v. Jerome, 19 Colo. 
Wom esa eo 00. 

Conn.—Lyman v. 
399, 97 A 312, LRAI916E 643. 

D. C.—Roote v. Roote, 33 App. 398, 
23 LRANS 240 [cit Viertel v. Vier- 
tel, 99 Mo, A. 710, 75 SW 187]. 

Fla.—Miller v. Berry, 82.S 764. 

Ga.—Ansley v. Wilson, 50 Ga. 418. 

Tll.—Chicago v. Union Stockyards 
924, 45 NE 430, 35 LRA 
281: Mossler vy. Jacobs, 66 Ill. A. 571. 

Iowa.—Carr v. Craig, 138 Iowa 
526, 116 NW 720. 

, Me.—Mason v. Carrothers, 105 Me. 
392, 74 A 1030. ; 

Ma.—Equitable Gas Light Cow y- 

Baltimore Coal-Tar, etc., Co., 65 Md. 


3 A 108. 
I ae Btegmanl vy. Weeke, 214 SW 


Lee cin ‘re Hays, 159 Pa. 381, 28 A 


158; Lewis’ App., 67 Pa. 153. 


Lyman, 90 Conn. 


32 Ind. 294; | 


EQUITY 


Matter of Suit. 
It will not be 
In its ap- 


Vt.—Langdon v. Templeton, 66 Vt. 
173, 28 ‘A. 866. 

Wis.—Post v. Campbell, 110 Wis. 
378, 85 NW 10382. 

Eng.—Dering v. Winchelsea. 1 Cox 
Ch. 318, 319, 29 Reprint 1184, 21 ERC 
617 (the court saying: “A man must 
come into a Court of Equity with 
clean hands; put when this is said, 
it does not mean a general deprav- 
ity; it must have an immediate and 
ERIS tare relation to the equity sued 
Or” is 

And cases infra note 56. 

“Tt must be evil practice or wrong 
conduct in the particular matter or 
transaction in respect to which judi- 
cial protection or redress is sought.” 
Pomeroy Eq. Jur. § 399 [quot 
Camors-McConnell Co. v. McConnell, 
140 Fed. 412, 417 (aff 140 Fed. 987, 
72 CCA 681); Liverpool, etc., Ins. Co. 
v. Clunie, 88 Fed. 160, 170]. 

“The rule that one coming into 
equity must come with clean hands 
is confined to the conduct of the 


party in the matter before the court,. 


and not to matters aliunde. Courts 
[of equity, as well as courts of law] 
will not refuse redress to the suitor 
because his conduct in other mat- 
ters, not then kefore the court, may 
not be blameless. It is enough, if 
the suitor shows that he has acted 
justly, fairly, and legally in_ the 
subject-matter of the suit.” Beach 
Eq. Jur. § 16 [quot Camors-McCon- 
nell Co. v. McConnell, supra; Bonsack 
Mach. Co. v. Smith, 70 Fed. 383, 386]. 

“The rule that a complainant must 
come into equity with clean hands 
does not go so far as to prohibit 
a Court of equity from giving its 
aid to a bad or a faithless man. The 
dirt upon his hands must be his bad 


conduct in the transaction com- 
plained of. All complainants in 
equity are human beings, full of 


faults and sin, and I doubt if there 
is one case in ten in which the com- 
plainant is not somewhat to blame. 
If the complainant does equity him- 
self, or offers to do it, (except in 
those cases where the rule in pari 
delicto, etc., comes in,) his hands are 
as clean as the Court can require.” 
Ansley v. Wilson, 50 Ga. 418, 421 
[quot Employing Printers’ Club. v. 
Doctor Blosser Co., 122 Ga. 509, 516, 
50 SE 353, 106 AmSR 137, 69 LRA 
90, 2 AnnCas 694]. 

55. Western Union Tel. Co. v. 
Commercial Pac. Cable Co., 177 Cal. 
BT Lake Po 1T. 

56. U, S.—Cropper v-. Davis, 2438 
Fed. 310, 156 CCA 90; American 
Sugar Refining Co. v. McFarland, 229 
Fed. 284 [aff 241 U. S. 79, 36 SCt 498, 
60 Lb. ed. 899]; Bentley v. Tibbals, 
293 Fed. 247, 138 CCA 489; Talbot 
vy. Independent Order of Owls, 220 
Fed. 660, 136 CCA 268; Oscar Bar- 
nett Fdy. Co. v. Crowe, 219 Fed. 
450, 1385 CCA 162; Retailers’ Factory 
Catalog Co. v. Merchants’ Syndicate 
Catalog Co., 206 Fed. 545; Primeau v. 
Granfield, 193 Fed. 911, 114 CCA 549 
[certiorari den 225 U. S. 708, 32 SCt 
839, 56 L. ed. 1267]; Chute v. Wis- 
consin Chemical Co., 185 Fed. 15s; 
Cunningham v. Pettigrew, 169 Fed. 
335, 94 CCA 457; Camors-McConnell 
Co. v. McConnell, 140 Fed. 412 [aff 
140 Fed. 987, 72 CCA 681]; Knapp 
vy. §. Jarvis Adams Co., 135 Fed. 
1008, 70 CCA 536; Trice vy. Comstock, 
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has obtained relief.®? 
[§ 173] b. Relation of Misconduct to Subject 


The misconduct which falls within 


this maxim must have infected the cause of action, 
so that to entertain it would be violative of con- 
seience.°? It must relate directly to the very trans- 
action concerning which complaint is made,>4 and 
not merely to the general morals or conduct of the 
person seeking relief.°> A party is not barred from 
relief because of misconduct not connected with 
the matter in controversy;°* and this is true, al- 
though the misconduct may be directly connected 


121 Fed. 626, 57 CCA 
176 [rev 115 Fed. 765]; Shaver v. 
Heller, ete., Co., 108 Fed. 821s 48 
CCA 48, 65 LRA 878: Liverpool, ete. 
Ins. Co. vy. Clunie, 88 Fed. 160;’ Bon- 
a Let Co. va Smith, 70 Fed. 
‘ ateman y. ar 
32,2 Flipp. 660. pete ae awa 
al.—Bradley Co. v. Bradley, 16 
Cal. 237, 181 P 750; Miller v. Winter. 
prise Canal, etc., Co., 142 Gal. 208 
15 P 770, 100 AmSR ‘116. “a i 
onn.— Lyman _‘v. Lyman, 90 C 
399, 97 A 312, LRA1916H 643: Yale 
Gas Stove Co. vy. Wilcox, 64 Conn. 
yt 29 A 303, 42 AmSR 159, 25 LRA 
Del.—Delawar Ss 
Weearoka eae e Surety Co. v. Lay- 
D. C.—Mercantile 
Hensey, 21D. C. 38. ag ey a 
fla.—Miller vy. Berry, 82 S 764 
Ga.—Employing Printers’ Club “y. 
Doctor Blosser Co., 122 Ga. 509, 50 
SE 353, 106 AmSR 137, 69 LRA’ 90 
nCas : 
50, Ga. an ; Ansley v. Wilson, 
awaii.mKuwah 
23 Hawaii Sankt in aay eee 
Barnes v. Barnes, 282 Ill. 593, 
118 NE 1004; Bly v. WingcRichataeet, 
Co., 265 Ill. 148, 106 NE 619, LRA 
1915B 1052; Knights of Pythias v. 
Hinsey, 241 Til. $84, 89 NE 728; Pit- 
zele v. Cohn, 217 Ill. 30, 75 NE 392- 
Chicago v. Union Stock-Yards etc., 
Co., 164 Ill. 224, 45 NE 430, 35 LRA 
281; Gordon v. Brucker, 208 Tll. A. 
188; Barnes vy. Barnes, 202 Tll. A. 
289; Cohn vy. Pitzele, 117 Tll. A. 342 
Laff 217 T8280, 75) NE 392]; John 
paleo Co. v. Grossman, 98 Ill. A. 
‘Iowa.—Carr v. Crai 
110 AC Pa a2 TeTS'8 Iowa 526, 
y.—Phenix Jellico Coal Co. 
Grant, 136 Ky. 751, 125 SW 165, pe: 
e.—Mason v. Carroth 
392, 74 A 1030. Se Ane epee 
Equitable Gas-Light Co. v. 
Baltimore Coal-Tar, etc., ¥ j i 
oe) i 108. Co., 65 Md. 
ass.—Lurie  v. Pinanski, 
Mass, 229, 102 NE 629. See Warfela 
Vv. Adams, 215 Mass. 506, 102 NE 706 
(holding that where complainant 
pledged certain securities which were 
fraudulently repledged by the pledgee 
to his codefendants and by them par- 
tially sold, the fact that complain- 
ant by means of false sales and a 
spurious telegram had given the se- 
curities a fictitious value was not 
such a turpis causa as would move 
a court of equity to deny complain- 
ant relief against wrongful sales 
thereof), 
Mich.—Blount vy. Eames, 1 i 
35, 113 NW 589. ras 
o.—Stegmann y. Weeke, 214 SW 
134; Williams y. Beatty, 139 Mo. A. 
167, 122 SW 823; Hingston v. Mont- 
Seances: 121 Mo. A. 451, 97 SW 
N.. J.—Weidmann Silk Dyeing Co. 
v. East Jersey Water Co., 88 N. J. 
Eq. 397, 102 A 858, 1056; Munn vy. 
Americana Co., 83 N. J. Eq. 309, 91 
A 87, LRA1916D 116; Shotwell v. 
Strickle, 83 N. J. Eq. 188, 90 A 246; 
Wright v. Wright, 51 N. J. Eq. 475, 
heats et eit — N. J. Eq. 637, 30 A 
: oodward’ v. Woodward, 41 
N. J. Hq. 224, 4 A 424, 
N. Y.—Rice v. Rockefeller, 124 
N. Y. 174, 31 NE 907, 830 AmSR 658, 


646, 61 LRA 


188 [21C:;J.] 


with the subject matter of the suit.57 A party may 
have relief as to a transaction in itself untainted, 
although his title to the subject matter may have 
originally grown out of his wrongful acts not con- 
nected with the present controversy,°® as where the 
new transaction is based upon a valid consideration 
in which the original illegal or otherwise irregular 
transaction is merged,°® notwithstanding that such 
illegal or irregular transaction may appear in the 
One does not always 


course of the proceeding. 
forfeit a right fairly acquired by 


17 LRA 237, 29 AbbNCas 126 [rev 
56 Hun 516, 9 NYS 866]; West v. 
Washburn, 153 App. Div. 460, 138 
NYS 230. : 

N. C.—Gaylord y. Gaylord, 150 N.C. 
222, 63 SE 1028. 


Oh.—Kinner vy. Lake Shore, ete., 
Ru Cos,169) Oh. St: 339, 69 (NH 614: 
Kinner y. Lake Shore, ete., R. Co., 


23. Oh, Cir? Ct. 294. 

Pa.—Dempster v. Baxmyer, 231 Pa. 
28, 79 A 805; Lewis’ App., 67 Pa. 
153; Englander v. Apfelbaum, 56 Pa. 
Super. 145; Patterson vy. Wilkes- 
Barre Bldg. Trade Council, 11 Pa. 
Dist. 500; Seranton Electric Light, 
ete., Co. v. Scranton Illum., etc., Co., 
Sareary Con .628. 

Tenn.—Shapira y. Paletz, (Ch. A.) 
59 SW 774; Upchurch vy. Anderson, 
(Ch. A.)) 52. SiW_.917. 

Tex.—Sanders v. Cauley, 52 Tex. 
Civ. A. 261, 113 SW 560; Lone Star 
eae Co. v. Blount, (Civ. A.) 107 SW 
al. A 

Vt.—Langdon v. Templeton, 66 Vt. 
173, 28 A 866. 

Devlin, 95 


Wash.—Langley  v. 
Wash. 7171, 163-P: 395. 
W. Va.—lIhrig v. Ihrig, 78 W. Va. 


360, 88 SE 1010; Peters v. Case, 62 
WE MIViatOos Duct Sie oo, peo. da AIN'S 
408. 

Wis.—Luebke v. Salzwedel, 157 


Wis. 601, 147 NW 831; Huntzicker v. 
Crocker, 135 Wis. 38, 115 NW 340, 15 
AnnCas 444; Post v. Campbell, 110 
Wis. 378, 85 NW 1032. 

Eng.—Dering v. Winchelsea, 1 Cox 
Ch. 318, 319, 29 Reprint 1184, 21 ERC 
617. \ 

Austr.—Meyers v. Casey, 17 Austr. 
Gales OR 90. 

“When a court of equity is ap- 
plied to for relief, it will not go 
outside of the subject-matter of the 
controversy, and make its interfer- 
ence to depend upon the character 
and conduct of the moving party in 
any way affecting the equitable right 
which he asserts against the defend- 
ant, or the relief which he demands.” 
Pomeroy Eq. Jur. § 399 [quot Ameri- 
ean Assoc. v. Innis, 109 Ky. 595, 
604, 60 SW 388, 22 KyL 1196; Weid- 
mann Silk Dyeing Co. v. East Jersey 
Water Co., 88 N. J. Eq. 397, 421, -102 
A 858. 869, 1056; Rice v. Rockefeller, 
ACA NEs Ye AT 4 LG i8l INE O.0 7 330 
AmSR 658, 17 LRA 237, 29 AbbNCas 
126 (rev 56: Hun 516, 9 NYS 866)]. 

fa] “A court of equity is not an 
avenger of wrongs committed at 
large by those who resort to it for 
relief.” Kinner v. Lake Skore, etc., 
R..Co., 69 Oh. sSt. 339, 344, 69) NE 
614 [quot Miller v. Berry, (Fla.) 82 
S 764, 765]. 

[b] Fraudulent incorporation.— 
The fraud or illegality in the or- 
ganization of a corporation cannot be 
set up to defeat its right to maintain 
a suit for the enforcement of a con- 
tract made by it, and of which de- 
fendant received and retained the 
benefit. Knapp v. 8. Jarvis Adams 
Co., 135 Fed. 1008, 70 CCA 536. See 
also Corporations § 117. 

[ec] UWltra vires.—The fact that a 
railway company may have used its 
road for purposes not authorized by 
its charter will not afford a defense 
to a bill to prevent the unlawful re- 
moval of its tracks. Chicago v. Union 
Stockyards Co., 164 Ill. 224, 45 NE 


EQUITY 


[§ 174] ¢. 
ant. 


parties.®* 


subsequent mis- 


430, 35 LRA 281. 

{d] Individual and official ca- 
pacity.—Any wrongdoing of an ex- 
ecutrix individually cannot be im- 
puted to her in her official capacity 
so as to render applicable the maxim. 
Gordon v. Brucker, 208 Ill. A. 188. 

[e] The murder by complainant 
of his partner, the respondent’s hus- 
band, does not preclude him from re- 
covering property from the widow. 
oy ehes® v. Kuwahara, 23 Hawaii 

{f] A former member of an illegal 
combination whose connection with it 
was severed before filing of the suit 
will not be denied the protection of 
a court of equity against an illegal 
act of such combination, because of 
his previous connection therewith. 
Employing Printers’ Club y. Doctor 
Blosser Co., 122 Ga. 509, 516, 50 SH 
358,106 AmSR 137,69 URA 90, 95, 
2 AnnCas 694 (where it is said: “The 
plaintiff is not seeking to obtain any 
relief by virtue of his former connec- 
tion ‘with the club, and is not there- 
fore in pari delicto with the defend- 
ants, relatively to the cause of ac- 
tion which it brings against him’’). 

{g] Right to dower.—The wife 
who joins in a deed of her husband's 
land with intent to defraud his credi- 
tors is not barred from maintaining 
a suit to establish her dower rights 
in the land as against the creditors, 
on the fraudulent deed being avoided. 
Huntzieker v. Crocker, 135 Wis. 38, 
115 NW 340, 15 AnnCas 444. 

{h] Accounting.—(1) In an ac- 
counting in respect to certain lease- 
hold interests of a partnership, plain- 
tiff's act in attempting to get a 
lease in his own name without the 
knowledge or consent of his part- 
ners had no such necessary relation 
to the equity as would disentitle him 
to relief as against defendant’s fraud 
and breach of trust. Lurie v. Pinan- 
ski, 215 Mass. 229, 102 NE 629. (2) 
Sales managers, discharged for mis- 
eonduct, are not deprived of their 
right to an accounting not founded 
in any way on their wrongful con- 
duct. Ely v. King-Richardson Co., 
265 Tll. 148, 106 NE 619, LRA1915B 
1052+ [rev 182 Ill. A. 224]. (38) The 
fact that plaintiff in an accounting 
agreed with defendant for an im- 
proper use of a portion of the funds 
in the latter’s hands will not bar his 
right to an accounting for the bal- 
ance. Dempster y. Baxmyer, 231 Pa. 
28,79 A 805. 

{i] Termination of cotenancy.— 
The conduct by complainant toward 
defendant which would have been in- 
equitable as between cotenants can- 
not affect complainant’s right to 
maintain a suit in equity, where any 
relation of cotenancy between the 
parties had been previously wholly 
repudiated and was not recognized 
by either party. Cunningham v. 


Pettigrew, 169 Fed, 335, 94 CCA 457.. 


[ij] Buress.—A bill to reopen the 
settlement of an account on the 
ground of usury and fraud is not de- 
murrable by reason of allegations by 
the complainant that through coer- 
cion he procured his wife*to execute 
a mortgage which formed part of the 
settlement. Bateman y. Fargason, 4 
Fed. 32, 2 Flipp. 660. 

{k] Wrongful detention.—It is not 
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conduct connected therewith.*2 Inequitable conduct 
in regard to the proof of some item or fact in a 
transaction does not preclude plaintiff from ob- 
taining the relief sought as to other items.® 

Relation of Misconduct to Defend- 
In the absence of any other equity arising 
against plaintiff, the general rule is that the mis- 
conduct must be so connected with the subject mat- 
ter as to affect the equitable relations between the 
But there are many cases where relief 
has been refused, although defendant was not con- 


a sufficient defense to a bill for an 
accounting that complainant had pre- 


viously withheld certain property 
from defendant which the latter 
afterward replevied. Lewis’ App., 
67 Pa. 153 

57. Mason v. Carrothers, 105 Me. 
392, 74 A 1030. And see cases supra 
note 56. 

. 58 Western Union Tel. Co. v. 


Union Pac. R. Co., 3 Fed. 423, 1 Mc- 
Crary 558; Hamilton v. Wood, 55 
Minn. 482, 57 NW 208; Young. v. 
Beardsley, 11 Paige (N. Y.) 93; Sha- 
pira v. Paletz, (Tenn. Ch. A.) 59 SW 
774; Upchurch y. Anderson, (Tenn. 
Ch. A.) 52 SW 917. 

Contracts growing out of, or con- 
nected with, illegal contract gen- 
erally see Contracts §§ 460—466. 

59. Primeau v. Granfield, 193 Fed. 


914, 114 CCA 549 [certicrari-den 225 ~ 


U. S. 708,32 SCt 839, 56 L. ed. 1267]; 
Phalen v. Clark, 19 Conn. 421, 50 
AmD 253; Cohn vy. Pitzele, 117 Til. A. 
342 [aff 217 Ill. 30, 75 NE 392]. 

[a] “The real test in such a case 
as this is whether the plaintiff re- 
quires any aid from the fraudulent 
transactions to establish his demand. 
If he does, he cannot recover: If 
he does not, and the cause of ac- 
tion is yneonnected with the fraudu- 
lent undertaking and is founded upon 
a collateral consideration, he may re- 
cover.”’ Primeau vy. Granfield, 193 
Fed. 911, 916, 114 CCA 549 [certiorari 
den, 225, U. S. 708, 32 SCt 839; 56 
Pn ed. 12674. : 
_New agreement on new considera- 
tion generally see Contracts § 467. 

60. Phalen v. Clark, 19 Conn. 421, 
50 AmD 253;‘Cohn y, Pitzele, 117 Ill. 
A. 342 [aff 217 Ill. 30, 75 NE 392]. 

61. Chute vy. Wisconsin Chemical 
Co., 185 Fed. 115; Barnes v. Barnes, 
282 Ill. 598, 118 NE 1004; Langdon v. 
Templeton, 66 Vt..173, 28 A 866. But 
see Arrison vy, Harmstead, 2 Pa. 191 
(holding that equity will not enforce 
a reservation of a rent fee in a deed, 
altered after delivery by the 
grantor’s agent). 

[a] Dlustration.—A ' forcible en- 
try upon a lot does not prevent equi- 
table relief as to a portion thereof, 
founded upon a lawful prior pos- 
session. Langdon vy. Templeton, 66 
Vt. 178, 28 A 866. } 

62. Barnes v. Barnes, 282 Ill. 593, 
118 NE 1004 (holding that the maxim 
does not preclude right to account- 
ing, because complainant was alleged 
to have forged evidence supporting 
certain items of her claim). 

63. U. S.—Camors-McConnell Co. 
v. McConnell, 140 Fed. 412 [aff 140 
Fed. 987, 72. CCA 681]; Bonsaeck 
Mach. Co. v. Smith, 70 Fed. 383. 

Ala.—Foster v. Winchester, 92 Ala, 
497, 9 S 88. 

Cal.—Bradley Co. v. Bradiey, 165 
Cal. 237, 1381 P 750: Miller v. Enter- 
prise Canal, ete; Co. el42: “Cal. 208, 
R58 P i770, 100  AmS Ra 15- 

Conn.—Lyman vy. Lyman, 90 Conn. 
399, 97 A 312, LRAI9I16E 643. 

Fla.—Miller v. Berry, 82 S 764. 

Ill.—Chicago v. Union Stockyards 
Co., 164 Ill. 224, 45 NE 430, 35 LRA 
281;.Cohn y. Pitzele, 117 Tll. A. 342 
pati 217% WT 30 7b NE Soo 1 ohn 
Anisfield Co. v. Grossman, 98 Ill. A. 
uae; Mossler v. Jacobs, 66 Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a A 


iy 


ie 


§§ 174-176] 


eerned in plaintiff’s misconduct,** 


already considered of similar but distinct miscon- 
duct on the part of plaintiff,*> and cases of frauds 


upon third persons.®® 
{§ 175] d. 
tervention. 


[§ 176] e. 


Iowa.—Carr v. Craig, 138 Iowa 526, 
116 NW 720. 

Ky.—American Assoc. v. Innis, 109 
Ky. 595, 60 SW 388, 22 Kyl 1196. 

Md.—Catonsville First Nat. Bank 
v. Carter, 132 Md. 218, 103 A 463. 


Mich.—Albright v. Stockhill, 175 
NW 252; Krolik v. Kaczmarek, 175 
NW 239; Cochran Timber Co. v. 


Fisher, 190 Mich. 478, 157 NW 282. 
Mo.—Schroeder vy. Turpin, 253 Mo. 
258, 161 SW 716. 
N. J.—Shotwell v. Stickle, 83 N. J. 


| Eq. 188, 90 A 246. 


| 


be 


Vt.—Langdon vy. Templeton, 66 Vt. 
173, 28 A 866. 
Wash.—Langley ov. Devlin, 95 
Wash. 171, 1638 P 395; Galbraith v. 
- Devlin, 85 Wash. 482, 148 P 589. 


W. Va.—lIhrig y. Ihrig, 78 W.. Va. 
360, 88 SE 1010. 
Wis.—Huntzicker vy. Crocker, 135 


Wis. 38, 115 NW 340, 15 AnnCas 444. 
“The maxim, considered as a gen- 
eral rule controlling the administra- 
tion of equitable relief in particular 
controversies, is confined to miscon- 
duct in regard to, or at all events 
eonnected with, the matter in litiga- 
tion, so that it in some measure af- 
fects the equitable relations subsist- 
ing between the two parties, and 
arising out of the’ transaction.” 
Pomeroy Eq. Jur. § 399 [quot Ameri- 
can Assoc. vy. Innis, 109 Ky. 595, 604, 
60 SW 388, 22 KyL 1196; In re Hays, 

159 Pa. 381, 383, 28 A158]. 

‘Tt is confined to misconduct in re- 
gard to the matter in litigation that 
has in some measure affected the 
equitable relations of the parties in 
respect thereto and the equitable 
rights asserted by the _ orator.” 
Langdon y. Templeton, 66 Vt. 173, 
28 A 866. 

f [a] “Clean hands means a clean 
record with respect to the transac- 
tion with the defendant, and not with 
respect to any third person.’ Ameri- 
can Assoc. vy. Innis, 109 Ky. 595, 605, 
60 SW 388, 22 KyL 1196. 

[b] rade name.—One will not be 
deprived of protection of a _ trade 
name because he has put out under, 


such name untruthful advertise- 
pices Mosser v. Jacobs, 66 Ill. A. 
fa ls 

[c] Plaintiff using deceptive trade- 


mark may restrain an infringement 
of its other trade-marks. Shaver v. 
“Heller, etc., Co., 108 Fed. 821, 48 CCA 
48 [aff 102 Fed. 882]. 
- [d] Patent—The maxim cannot 
invoked by a junior patentee 
against a senior patentee on the 
ground that the senior patent was 
obtained by fraud, especially when 
he took out his patent with the de- 
sign to take advantage of supposed 
defects in the prior patent, the stat- 
ute expressly providing that every 
patent shall be void so far as it 
embraces lands previously entered, 
surveyed, or patented. American 
Assoc. v. Innis, 109 Ky. 595, 60 SW 
388, 22 KyL 1196. ; 
- fe] Partnership—The right of 
complainant to relief against his 
copartners for misrepresentation and 
concealment in buying his interest 
is not barred because of any misrep- 
resentation made by him to the firm’s 
attorney, in the settlement of the at- 
torney’s claim for services, not com- 


Where Public Policy Requires In- 
t The maxim being one founded on pub- 
he policy, publie policy may require its relaxation.*? 
Even when the parties have been found to be in 
pari delicto, relief has at times been awarded on 
the ground that in the particular case public policy 
has been found to be best conserved by that course.®® 
Conduct of Adversary. The conduct 
of the other party may be sufficient to prevent the 


EQUITY 
as in the eases 


or waived." 


duct involved.7? 


plained of by the attorney. Gal- 
be v. Devlin, 85 Wash. 482, 148 

{f] legal combinations.—(1) One 
whose patent has been sustained by 
a prior adjudication is entitled to 
an injunction against further in- 
fringement, although he has_ since 
entered into a combination for the 
purpose of acquiring a monopoly. 
Edison Plectric Light Co. v. Sawyer- 
Man Plectric Co., 53 Fed. 592, 3 CCA 
605. (2) Membership in an illegal 
mining association does not prevent 
plaintiff from restraining labor unions 
from unlawfully interfering with 
plaintiff's mines and the operation 
thereof. Cceur D’Alene Cons., etc., 
Co. v. Wardner Miners’ Union, 51 
Fed. 260, 19 LRA 382. 

{g] Quieting title—The maxim 
cannot be applied to complainant in 
a suit to quiet title on the ground 
that he secured a deed thereto by 
fraud, where the suit is between him 
and a subsequent grantee, who took 
with knowledge of the fraud. Coch- 
ran Timber Co. v. Fisher, 190 Mich. 
478, 157 NW 282. 

64 Danciger v. Stone, 187 Fed. 
8538, 858 [quot Cyc]; Primeau v. 
Granfield, 180 Fed. 847; Flesner v. 
Cooper, (Okl.) 162 P 1112, 1117 [quot 
Cyc: 5 

“But we have already seen that 
relief has been refused in many cases 
where the defendant was not con- 
cerned, either as victim or partici- 
pant in plaintiff's misconduct, but 
where the granting of relief would 
permit plaintiff, sometimes very in- 
directly, to’ gain an advantage 
through a wrong perpetrated against 
a third person or against the pub- 
lic. The maxim itself affects the 
equitable relations between the par- 
ties wherever plaintiff's misconduct 
is in any way involved in the sub- 
ject-matter of litigation.” Danciger 
v. Stone, supra [quot Cyc]. 

Tilegal agreements see infra § 178. 

65. See supra § 7 

66. Fraud against third persons 
see supra § 167. 

67. Ill—Arado v. Arado, 281 Ill. 
123, 117 NE 816. 

Md.—Lord v. Smith, 109 Md. 42, 
TAC A430: 

Miss.—Noxubee County Hardware 
Co. v. Macon, 90 Miss. 6386, 43 S 304. 

N. J.—Pendleton v. Gondolf, 85 
N. J. Eq. 308, 96 A 47. 

Wis.—Pierstoff v. Jorges, 86 Wis. 
128, 56 NW 735, 39 AmSR_ 881. ° 

See Wilson v. Spencer, 1 Rand (22 
Va.) 76, 10 AmD 491 (holding that 
the principle that in equity plaintiff 
equally guilty with defendant can- 
not be given relief does not apply 
to a suit by plaintiff who has en- 
tered into contract with and taken 
the notes of an unchartered bank do- 
ing business against the express pro- 
visions of a penal statute). 

[a] Mlegal marriage.—The maxim 
is inapplicable to defendant in a 
divorce suit filing a cross-bill, al- 
leging illegality of marriage by rea- 
son of parties being first cousins. 
Arado y. Arado, 281 Ill. 128, 117 NE 
816. 

Where public policy requires in- 
tervention of court generally see 
Contracts § 441. 
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maxim from being applied,®® as where plaintiff’s 
misconduct toward defendant was invited by him,”° 
The courts incline to measure the com- 
parative guilt of the respective parties and extend 
relief to one who is comparatively innocent.7? This 
situation has usually been presented in cases in 
which the wrongful conduct of the party seeking 
relief has arisen through undue influence arising 
from a trust relationship of the parties, through 
mental weakness, threats, fear, or oppression and 
like circumstances which have been regarded as 
sufficient measurably to excuse the wrongful con- 


68. Saylor v. Crooker, 97 Kan. 624, 
156 P 737; Hobbs v. Boatright, 195 
Mo. 693, 93 SW 934,113 AmSR 709, 
5 LRANS 906; Pendleton v. Gondolf, 
85 N. J. Eq. 308, 96 A 47. See gen- 
erally Contracts § 441. 

{a] Judgment in a bastardy pro- 
ceeding will be enforced in equity, 
although the parties were in pari 
delicto. Pierstoff v. Jorges, 86 Wis. 
128, 56 NW 735, 39 AmSR 881. 

69. New England Moxie Nerve 
Food Co. v. Holland, 141 Fed. 202; 
Gordon Tiger Min., etc., Co. v. Brown, 
56 Colo. 301, 138 P 51. See generally 
Contracts §§ 451-455, 

“The refusal by a court of equity 
of relief to those who come with 
unclean hands is not for the benefit 
of those whose hands are also un- 


clean.” New England Moxie Nerve 
Pood Co. v. Holland, 141 Fed. 202, 

oO. 

70. Langley vy. Devlin, 95 Wash. 
abr als PIGEYIV Say 

71. Brown v. Grove, 80 Fed. 564, 


25 CCA 644; Gordon Tiger Min., etc., 
€o. Vv. Brown) 56 Colo, 301,133) 1 5, 
{a] Waiver of fraud.—Where pur- 
chaser, after learning of false rep- 
resentation as to title, affirmed the 
contract by failing to rescind, decree 
quieting vendors’ title and adjudging 
purchaser’s rights forfeited for non- 
compliance with the contract will not 
be denied. Gordon Tiger Min., etc., 
Co. v. Brown, 56 Colo. 301, 138 P 51. 
{b] Receiving the benefits of the 
transaction may be sufficient to pre- 
vent the maxim from applying. 
ae v. Grove, 80 Fed. 564, 25 CCA 
72. Ala.—Phillips v. Bradford, 147 
Ala. 346, 41 S 657. 
Ne AM eile ie Vin Lerrys. hewliss. 
N. J.—Pendleton vy. Gondolf, 85. 
N. J. Eq. 308, 96 A 47. 
N. Y.—Schermerhorn vy. Talman, 
14 N. Y. 93; Ingersoll v. Weld, 103 
App. Div. 554, 98 NYS 291. 


Tenn.—Green vy. Veder, (Ch. A.) 
57 -SW 519. 
Va.—Wilson vy. Spencer, 1 Rand. 


(22 Va.) 76, 10 AmD 491. 

And cases infra note 73. 

[a] Fraud versus carelessness.— 
Relief has been given where the 
disparity was in the nature of the 
conduct itself, not in the situation 
of the parties, as where one was 
guilty of gross intentional fraud and 
the other of scarcely worse than 
careless conduct. Dismukes y. Terry, 
1 Miss. 197; Green v. Veder, (Tenn, 
Whe) Ag) CSN SW Od oe 

Parties not in pari delicto gen- 
erally see Contracts § 442. 

73. Ala.—Phillips v. Bradford, 147 
Ala. 346, 41 S 657. 

Tll.—Baehr v. Wolf, 59 Ill. 470. 

N. J.—Pendleton vy. Gondolf, 85 
INS Hida OS a 96m AL 4 ie 

N. Y.—Freelove vy. Cole, 41 Barb. 
Sis" [aff 41 UNse Y. 6194+) Conloneiv. 
Hoosier, 165 NYS 745. : 

6 


N. C.—Pineckston vy. 
N. C. 494. 

Va.—Austin v. Winston, 1 Hen, & 
M, (11 Va.) 33, 3 AmD 588. : 

Wash.—Melbye v. Melbye, 15 
Wash. 648, 47 P 16. 

Eing.—Osborne y. Williams, 18 Ves. 
Jr. 379, 34 Reprint 360. 


Brown, 
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[§ 177] 7. Applications of Rule—a. In General. 
It is not always easy to apply the abstract principle 
of the maxim to a particular ease because its limits 
are ill-defined, and the circumstances under which 
it is invoked are necessarily of infinite variety." 
Of course, the doctrine has no application where the 
facts do not show a case of unclean hands.” 
most direct application of the maxim is the uniform 


See also generally Attorney and 
Client §§ 206-281; Guardian and 
Ward [22 Cyc 104-109]; Infants [22 
Cyc 609]; Insane Persons [22 Cyc 
1209]; Trusts [389 Cyc 104, 169]. 

{a] Client influenced by attorney.— 
(1) A client may have relief against 
his attorney based upon a fraudulent 
contract entered into by advice of 
the attorney. Herrick vy. Lynch, 150 
TIL 283537 NE 224 [afi 49. Ti. A. 
657]. But see Roman y. Mali, 42 
Md. 513 (where the parties were held 
to be in pari delicto). (2) Where 
plaintiff, intending to make a lawful 
conditional assignment to defendant, 
by the fraud of her former aitorney 
drew the assignment so that it 
vested the property conveyed to him- 
self absolutely, and the attorney then 
made an assignment to defendant, 
both of which assignments, by the 
advice, instigation, and procurement 
of defendant's attorney, who was 
also plaintiff’s attorney, were used 
for a fraudulent purpose, the parties 
are not in pari delicto, and equity 
will intervene and afford relief. Con- 
lon vy. Hosier, 165 NYS 745. 

74, WHuntzicker vy. Crocker, 135 
Wis. 38, 115 NW 340, 15 AnnCas 444. 
75. See cases infra this note. 

{a] Unclean hands not shown.— 
International News Service v. Asso- 
ciated Press, 39 SCt 68; Washburn 
v. Gillespie, at Fed. 41; Walden y. 
Blassingame, 130 Ark. 448, 197 SW 
1170; Thurston v. McLellan, 34 App. 
\(D. om) 294; Vulcan Detinning Co. 
v. Assman, 185 App. Div. 399, 173 
NYS 334. 

76. U. S.—Harms vy. Stern, 231 
Wed) "645,145 7CCA. 5313 \ David!’ v. 
Levy, 119 Fed. 799; Michigan Pipe 
Co: y. Fremont Ditch, etc., Co., 111 
Fed. 284, 49 CCA 324; Hanley v. 
Sweeny, 109 Fed. 712, 48 CCA -612; 
Steam-Gauge, etc., Co. v. Ham Mfg. 
Co., 28 Fed. 618. 

Ala.—Galliland v. Williams, 181 
Ala. 178, 61 S 291; Dean v. Elyton 
Land Co., 113 Ala. 276, 21 S 213. 

Cal. —Maginess v. Western Securi- 
ties) Corp: .CA.)) Li5oP. 2.07. 

Conn.—Brown v. Brown, 66 Conn. 
493, 34 A 490. 

D. C.—May v. Schofield, 6 D. C. 
235. 

Ill.—Williams v. Dutton, 184 Ill. 

608, 56 ‘NE 868; Commercial Nat. 
Bank v. Burch, 141 Ill. 510, 31 NE 
420, 383 AmSR 331; Fargo v. Good- 
speed, 87 Il. 290; Sullivan v. Chicago 
Bad. of Trade, 111 Ill. A. 492. 
* Ind.—Noble v. Davison, 177 Ind. 19, 
96 NE 325, 330 [cit Cyc]; Pittsburgh, 
ete., R. Co. v. Crothersville, 159 Ind. 
330, 64 NE 914; Bunch vy. Bunch, 26 
Ind. 400. 

Ky.—York Coal, ete., Co. v. Ham- 
ilton, 182 Ky. 345, 206 SW 616; Ben- 
nett v. Stuart, 161 Ky. 261, 170 SW 
642, 648 [quot Cyc]; Pineville Land, 
etc., Co, v. Hollingsworth, 53 SW 279, 
21 KyL 899; Transylvania Univ. v. 
Lexington, 3 B. Mon. 25, 38 AmD 
173; Lucas v. Mitchell, 3 A. K. Marsh. 
244; Werne v. Henisohn, 6 Ky. Op. 
446. 

Me.—Sargent vy. Salmond, 27 Me. 


539 
Md.—Rosenthal vy. Mahon, 65 Md. 
418, 5 A 246. 

Mass.—Downey v. Charles S. Gove 
Co., 201+ Mass. 251, “87 N7697,. 1381 
AmSR_ 398; Snow v. Blount, 182 
Mass. 489, 65 NE 845. 

Mich,—Farr v. Childs, 169 NW 868. 

Minn.—Evans v. Folsom, 5 Minn. 
422. 


EQUITY 


finds him.77 
The 


Mo.—Carson vy. Wood, 177 SW 623; 
Ward v. Hartley, 178 Mo. 1385, 77 
SW 3:02; Fehlig v. Busch, 165 Ma. 
144, 65 SW 542; Hellman y. National 
Council K. L. S., 198 Mo. A. 308, 200 
SW 698; Cassidy v. Metcalf, 1 Mo. 
A. 593 [rev on other grounds 66 
Mo. 519]. 

Nebr.—Nebraska Tel. Co. v. West- 
ern Independent Long Distance Tel. 
Co., 68 Nebr: 772, 95 NW 18. 

Nev.—O’Meara vy. North American 
Min. Co., 2. Nev. 112. 

N. J.—Camden Iron Works v. 
Camden, 64 N. J. Eq. 723, 52 A 477 
[rev 60 N. J. Eq. 211, 47 A 220]; 
Wilson! ivi Bird; 228% N. ‘J. Wg 3625 
Thorne vy. Mosher, 20 N. J. Bq. 257. 

N. Y.—Farmers’ L. & T. Co. v. 
New,. “York, -ete., “RoiCo., 150 SNSY: 
410, 44 NE 1043, 55 AmSR 689, 34 
LRA 76; Campbell y. Vedder, 1 Abb. 
Dec. 295, 38 Keyes 174; York v. 
Searles, 97 App. Div. 331, 90 NYS 37 
[aff 189 N. Y. 573 mem, 82 NE 1134 
mem]; Seymour vy. Seymour, 28 App. 
Div. 495, 51 NYS 1380; “Weiss. v. 
Herlihy, 23 App. Div. 608, 49 NYS 
81; Van Volkenburgh y. Bates, 14 
AbbPrNS 314 note. 

N. C—New Hanover Bank v. 
Adrian, (116.°N2) Cy. 537," 215 SE 792. 
Falls v. Dickey, 59 N. GC. OOn 

Okl.—King v. Antrim Lumber Co., 
172 P4958, (961 Tauot Cyc} 

Or.—Saling v. Tillamook First Nat. 
Bank, 182 P 140. 

Pa.—Rice v. Findlay Co,, 19 Pa. 
Dist. 601. 

Tenn.—Cunningham vy. Shields, 4 


Hayw. 44; Bearden vy. Jones, (Ch. 
A.) 48 SW 88. 
Tex.—Sanders y. Cauley, 52 Tex. 


Cive (AUT2615) Lise Sw, 560: 
Utah.—Swanson v. Sims, 170 P 774. 
Va.—Helsley v. Fultz, 76 “Va. 671; 

Sims v. Lewis, 5 Munf. (19 Va.) 29; 


Parker vy. Carter, 4 Munf. (18 Va.) 
273, 6 AmD 56513. 
Wash.—Langley vy. Devlin, 95 


Wash. 171, 163 P 395; Slater v. Grib- 
bel, 41 Wash. 168, 88 P 19; Robinson 
v. Brooks, 31 Wash. 60, 71 P 721; 
Powell v. Nolan, 27 Wash. 318, 67 P 
W112 6S eae 

W. Va.—Poling v. Williams, 55 W. 
Va. 69, 46 SE 704; Craig vy. Craig, 
54 W. Va. 183, 46 SE 371. 


Alta.—Sanders vy. Thomlinson, 2 
Alta, L. 512. 
[a] Rule applied by refusing: (1) 


To restrain a judgment in trespass 
for taking goods which were taken 
tortiously to apply on rent. Dean v. 
Elyton Land Co., 118 Ala. 276, 21 S 
213. (2)  $To_ restrain ejectment, 
where plaintiff in equity obtained 
possession by force. David vy. Levy, 
119 Fed. 799. 

{[b] Plaintiff maintaining a public 
nuisance (1) cannot have the aid of 
equity to restrain defendant from 
abating it, although. defendant has 
no authority to abate it. Pittsburgh, 
etc., R. Co. v. Crothersville, 159 Ind. 
330, 64 NE 914. (2) Where a tele- 
phone company is maintaining a 
nuisance by the unauthorized use of 
city streets, it has no standing in 
equity to prevent the use of such 
streets by another telephone com- 
pany. Nebraska Tel. Co. vy. Western 
Independent Long Distance Tel. Co., 
68 Nebr. 772, 95 NW 18. 

[ec] The proprietor of a gambling 
house cannot have an injunction to 
prevent the stationing of policemen 
on the premises. Weiss v. Herlihy, 
23 App. Div. 608, 49 NYS 81. 

{d] False notice, of lien. —Equity 
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refusal of equity to assist one seeking its aid to en- 
force, or carry out to fruition, a transaction with 
respect to which plaintiff’s hands are unclean.’® 
The effect of the maxim is that a court of equity 
will leave the guilty party seeking its aid where it 
Not only does equity refuse to aid or 
enforce such a transaction, but where it has been 
in whole or in part carried out, equity refuses to un- 


will not enforce a_ statutory lien 
where the lienor has willfully in- 
cluded in the notice filed nonlienable 
items or an amount largely in ex- 
cess of what is due. Camden Iron 
Works y. Camden, 64 N. J. Eq. 723, 
52 A 477 [rev 60 N. J. Eq. 211, 47 A 
; Robinson y. Brooks, 31 Wash. 

; Powell v. Nolan, “27 
Wash, 318, 67 P 712; 68 P 389. 

[e] Fraudulent judgment. — A 
creditor who has procured judgment 
to be taken for an amount greatly in 
excess of what was due was denied 
relief by creditor’s bill founded on 
such judgment against a fraudulent 
conveyance of the debtor’s property. 
Sargent vy. Salmond, 27 Me. 539. 

{f] Mutilation of instrument.— 
One who erased from bank bills offi- 
cial stamps, characterizing them as 
spurious, was for that reason denied , 
a standing in court to establish that 
the bills were genuine. Longinett v. 
Shelton, (Tenn. Ch. A.) 52 SW 1078. 

{g] Tapping telegraph wires.— 
Where one has, contrary to the stat- 
ute, tapped telegraph wires, he can- 
not come into a court of equity and 
obtain relief with respect to tele- 
graph service previously furnished 
by means of such wires. Sullivan 
ene Bd. of Trade, 131 VTHO TAS 


Nature of conduct see supra § 165. 
.77. U. S.—Kenyon v. Weissberg) 
240 Fed. 536; Primeau v. Granfield, 
193 Fed. 911, 114 CCA 549 [certiorari 
den 225 U. S. 708, 32 SCt 839, 56 L. 


ed. 1267]; Michigan Pipe Co. v. Fre- 
mont Ditch, ete., Co., 111 Fed. 284, 
49 CCA 324, ; 


Ala.—Harton y. Little, 188 Ala. 
640, 65 S 951; Baird vy. Howison, 154 
Ala. 359, 45 S 633. 

Alaska.—Snyder v. Kelter, 4 Alaska 

Lanktree, (A) 
183 P 954 


Ind.—Noble_ v. Davison, 177 Ind. 

19, ely NE 325, 330 [cit Cyc]. 
y.—O’Neal vy. Fenwick, 64 SW 
Haverhill Shoe 


95a, *33 Kyl 1219. 
Mass.—Cornellier v. 
Mfrs.’ Assoc., 221 Mass. 554, 109 NE 
643, LRA1916C 218; Ewald v. Ewald, 
219 Mass. 111, 106 NE 567; Lovejoy 
v. Bailey, 214 Mass. 134, 101 NE 63. 

Mich.—Massi vy. Lavine, 139 Mich. 
140, 102 NW 665; Rozell v. Redding, 
59 Mich. 331, 26 NW 498. 

. Mo.—Avery v. Kansas City Cent. 
Bank, 221 Mo. 71, 119 SW 1106; Ward 
v. Hartley, 178 Mo. 135, 77 SW 302. 

Nebr.—Palmer y. Palmer, 100 Nebr. 
741, 161 NW 277. 

N. C.—New Hanover Bank vy. 
Adrian, 116 '(N: €."537; 21 SH’ 792. 

Okl.—King v. ‘Antrim Lumber Co., 
172 P 958, 961 [quot Cyc]; Wellsville 
a Co. v. Miller, 44 Okl. 493, 145 P 

Pa.—Reynolds vy. Boland, 202 Pa. 
642, 52 A 19; Orne v. Kittanning Coal 
Co., 114 Pa’ 172, 6 A 358; Hershey 
v. Weiting, 50 Pa. 240; Reynolds “Va 
Boland, 7 LackLegN 189. 

Tenn,—Bearden v. Jones, (Ch. A.) 
48 SW 88. 

Vt.—Vermont Ace. Ins. Co. v. 
Fletcher, 87 Vt. 394, 89 A 480. 

Va.—Helsley vy. Fultz, 76 Va. 671. 

W. Va.—George y. Curtis, 45° W. 
Ma, J.nc0ns 69s 

See generally Contracts § 440. 

[a] “It is against public policy to 
adjust equities between wrongdoers 
or to permit courts, maintained by 
the common purse, to fritter away 
time (mortgaged to justice) indem- 


Cal.—Lanktree ive 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


hae 
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do it, on the applieation of a guilty participant,7 
and refuses to relieve him from legal liabilities or 
other consequences of his misconduct.?® 
party has no remedy or no adequate remedy at law 
does not prevent the application of the mavxim.*° 
Nor is its binding force destroyed by legislation 
which enlarges the jurisdiction of courts of equity.® 
The doctrine of unclean 
hands as a bar to equitable relief has been applied 
in a great variety of cases,*? including those relat- 
ing to: Trade-marks, and unfair competition;®* in- 


Particular applications. 


| nifying those suffering loss by rea- 


' son of violation of law.” NG 
| Kansas City Cent. Bank, 221 Mo. 71, 
| 88, 119 SW 1106. 


Avery 


[b] Where a party has sought out 
the location of bawdyhouses, and vol- 
untarily erected a house for business 
purposes, intending to attract those 
who resort to the bawdyhouses as 
customers, and has acquiesced in the 
nuisance for a period of time for that 
reason, equity will leave the com- 
plaining party in the position he has 
placed himself. Snyder vy. Kelter, 4 
Alaska 447. 


78 U. S.—Harms v. Stern, 231 
Fed. 645, 145 CCA 531. 

Mich.—Pearce y. Ware, 94 Mich. 
321, 538 NW 1106. 

Mo.—Ward y. Hartley, 178 Mo. 


235, 77 SW 302. é 
Nebr.—Palmer y. Palmer, 100 Nebr. 


041, 161 NW 277: 


Okl.—King v. Antrim Lumber Co., 
Lice © 958, 961 [quot Cye]. 


jl eee v. Weiting, 50 Pa. 
0. 

Tenn.—Bearden y. Jones, (Ch. A.) 
48 SW 88. 

Vt.—Vermont Acc. Ins. Co. v. 


Fletcher, 87 Vt. 394, 89 A 480. 
Va.—Helsley v. Fultz, 76 Va. 671. 
[a] A breach of trust which the 

purchaser of land induces the ven- 

dor’s agent to commit deprives the 
former of remedy on account of the 
agent’s. misrepresentations, by way 

of rescission. Pearc2 v. Ware, 94 

Mich. 321, 53 NW _ 1106. 

79. U. S.—cCreath v. Sims, 5 How. 
192, 12 L. ed. 110; Michigan Pipe Co. 
v. Fremont Ditch, ete., Co., 111 Fed. 
284, 49 CCA 324; Richardson v. Wal- 
ton, 49 Fed. 888 [aff 61 Fed. 535, 9 
CCA 604]; Farley v. St. Paul, etc., 
R. Co., 14 Fed. 114, 4 McCrary 138 
frev on other grounds 120 U. S. 303, 
7 SCt 534, 30 L. ed. 684]. 

Ala.—Harton vy. Little, 188 Ala. 640, 
65S. 951. 

D. C.—Jones v. Warden, 12° D. C. 
476. 

Ga.—Carey v. Smith, 11 Ga. 539. 

Ill. Neustadt v. Hall, 58 Ill. 172. 
Iowa.—Bacon y. Early, 116 lowa 
532, 90 NW 3538. 
Md.—Dilly v. Barnard, 8 Gill & J. 
170. 

Mass.—Lawton y. Estes, 167 Mass. 
i181, 45 NE 90, 57 AmSR 450. 

\Mo.—Ward v. Hartley, 178 Mo. 135, 
77 SW 302; Morrison v. Juden, 145 
Mo. 282, 46 SW 994. 

__N. J.—Brindley v. Lawton, 53 N, J. 

Eq. 259, 31 A 394. ”_ 
Okl.—King v. Antrim Lumber Co., 

172 P 958, 961 [quot Cyc]. 

- Pa.—Reynolds v. Boland, 202 Pa. 

642, 52 A 19; Smith _v. Kammerer, 
152 Pa. 98, 25 A 165; Evans v. Dravo, 
24 Pa, 62, 62 AmD 359; Simcox’s 
Hst., 15 Pa. Co. 386. 

Tenn.—Harton v. Lyons, 97 Tenn. 
180, 36 SW 851; Swan v. Castleman, 
4 Baxt. 257; Simmons v. Kincaid, 5 
Sneed 450; Weakley v. Watkins, 7 
Humphr. 356; Bearden y. Jones, (Ch. 
A.) 48 SW 88. 

'" Vt.—Vermont -Ace. Ins. Co. 

Fletcher, 87 Vt. 394, 89 A 480. 
Va.—Wilson v. Wall, 99 Va. 353, 38 

SE 181; Helsley v. Fultz, 76 Va. 671; 
Pope v. Towles, 3 Hen. & M. (13 Va.) 
4 


hie 

[a] Joint tort-feasor.—A court. of 
equity will not listen to one seeking 
to be relieved of his liability under 


Vv. 


‘transaction, 


EQUITY 


That the 


a joint judgment in tort. Kolb vy. 
National Surety Co., 176 N. Y. 233, 
68 NE 247. 3 

80. Miller vy. Kraus, (Cal. A.) 155 
P 834, 838. 

“The suggestion that the plaintiff 
has no remedy at law or any legal 
relief against the defendant argues 
nothing against the right and the 
duty of a court of equity to refuse 
to grant aid to a party as to a trans- 
action which has been brought into 
existence solely by the fraud prac- 
ticed by him upen the party against 
whom he seeks relief as to said 
A court’ of equity, in 
the administration of its principles, 
does not concern itself about what 
may or may not be done in another 
forum. It does not stop to inquire 
whether the party may or may not 
have a remedy at law with respect 
to the matter as to which, under its 
principles, it is required to refuse 
relief or aid of any character. To 
know that the transaction is uncon- 
scionable or has been brought about 
by the. party seeking its interposi- 
tion through his own wrongdoing, 
misconduct, or fraudulent acts, is 
an end to the inquiry, so far as that 
court is concerned; and if it be true 
that the party has no adequate rem- 
edy in the ordinary course of law 
or none at all, it is, as stated, no 
argument against the exercise by a 
court of equity of the jurisdiction 
made peculiar to it by virtue of the 
fundamental conceptions of that 
branch of our jurisprudence.” Miller 
vy. Kraus, supra. 

Jurisdiction dependent upon lack 
of adequate remedy at law see supra 
§§ 14-47. ; 

81. Lenoir v. Orchard Min. Co., 88 
Tenn. 168, 174, 14 SW 378. 

“The Act of.the Legislature en- 
Jarging the jurisdiction of Courts of 
Equity does not deprive these tri- 
bunals of the right to require, as 
heretofore, that parties seeking re- 
lief shall come into Court with clean 
hands. There is no more occasion 
nor necessity now than before the 
passage of such legislation, for a 
Court of Equity to tolerate and en- 
courage fictions and expedients which 
have sometimes been permitted in 
Law Courts for the purpose of avoid- 
ing the hardships of the rigid rules 
of law.” Lenoir vy. Orchard Mining 
Co., supra. 

82. La.—Gulf Refining Co. v. Hart, 
130 STa 51s 67) Sc5s8t. 

Mass.—Lawton v. Estes, 167 Mass. 
181, 45 NE 90, 57 AmSR 450. 

Mo.—Hellman y. National Council 
K. L. S., 198 Mo, A. 308, 200 SW 
698. 

N. Y.—Kolb v. National Surety 
Co. 1767 NEP. 2335.68) NE 247. 

S. D.— Meade County Bank y. Fred- 
ricks, 171 NW 607. . 

Tex.—Hardee v. Alexander, -(Civ. 
A.) 182 SW 57; Cobb v. Gooch, 40 
Tex. Civ. A. 82, 88 SW 401. 

[a] Annulling marriage.—(1) If 
cohabitation between petitioner and 
defendant is looked upon as continu- 
ously criminal, the doctrine of unclean 
hands would bar petitioner seeking 
annulment of marriage. Schaffer v. 
Krestovnikow, 88 N. J. Eq. 192, 102 
A 246. (2) Where plaintiff induced 
defendant to marry him, obtained li- 
cense under false affidavits as to 

is age, and misled defendant by tell- 
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junctions ;** specific performance;** cancellation of 
instruments ;*° subrogation;§?7 divoree;*® and man- 
damus, where such proceeding is considered an equi- 
table action.8® This maxim aids in the establishment 
of the doctrine of laches.°° 

[§ 178] b. Illegal Transactions. 
and within the limits discussed elsewhere in this 
work,®* the maxim excludes from a court of equity 
either party to a transaction tainted with any form 
of illegality, either to enforce it or to obtain re- 
hef against it,°? or one seeking to protect a right 


To the extent 


ing her that he had his father’s writ- 
ten consent to marriage, marriage 
will not be annulled regardless of 
whether voidable under laws of an- 
other state, where parties had gone 
to get married. Bays vy. Bays, 105 
Misc, 492, 174 NYS 212. 

{[b] Tenants in common.—(1) One 
who invokes the rule that a co- 
owner who acquires common prop- 
erty sold for taxes does so for the 
benefit of his coédwners, as well as 
himself, must come with clean hands. 
Gulf Refining Co. v. Hart, 130 La. 
51, 57 S 581. (2) Where a tenant 
in common refused to permit a sale 
of the property to which he had 
agreed, thereby preventing his cote- 
nant from making payments, he could 
not have the equitable relief of for- 
feiture of his cotenant’s interest to 
him under their contract providing 
for forfeiture of the rights of either 
to the other in case of default in 
payments, Hardee  y. Alexander, 
(Tex. Civ. A.) 182 SW 57. 

83. See Trade - Marks, Trade- 
Names and Unfair Competition [38 
Cyc 879]. ‘ 

84. See Injunctions [22 Cye 776]. 


85. See Specific Performance [36 
Cye 600]. 
86. See Cancellation of Instru- 


ments §§ 115-122. 

87. See Subrogation [37 Cye 3738]. 

88. Van Voorhis y. Van Voorhis, 
94 Mich. 60, 53 NW 964; Woodward 
v. Woodward, 41 N. J. Eq. 224, 4 A 
424; Maxwell v. Maxwell, 69 W. Va. 
414, 71 SE 571; Hall v. Hall, 69 W. 
Va. 175, 71 SE 108, 34 LRANS 758. 

[a] Illustrations. — Where com- 
plainant was found to have been 
guilty of corrupt practices in procur- 
ing testimony in such a proceeding 
the divorce was denied on that 
ground. Van Voorhis y. Van Voor- 
his, 94 Mich. 60, 58 NW 964. 

{b] Setting aside decree. — In 
wife’s action to have divorce decree 
set aside, where complaint shows 
wife at fault in having procured col- 
lusive decree, court, in sustaining 
demurrer to complaint, will not per- 
mit amendment of complaint chang- 
ing allegations regarding her con- 
tract, wife not having come into 
court with clean hands. lLanktree 
v. Lanktree, (Cal. A.) 183 P 954. 

‘Defenses in divorce generally see 
Divorce §§ 167144-226. 

89. Funck vy. Gowrie Farmers’ El. 
Co., 142 Towa 621, 121 “NW 63)°+24 
LRANS 108. 

Right to mandamus generally see 
Mandamus [26 Cyc 143-186]. 

90. Gayle vy. Pennington, 185 Ala. 
53, 64 S 572; Salmon y. Wynn, 153 
Ala. 538, 45 S 133, 15 AnnCas 478; 
Great Western R. Co, v. Oxford, ete., 
R. Co., 3 De G. M. & G. 341, 52 EngCh 
267, 43 Reprint 133. 

aches see infra §§ 211-252. 


91. See Contracts §§ 440-480. 

92. U. S.—Sample v. Barnes, 14 
How. 70, 14 L. ed, 330; Creath v. 
Sims,’ 5 Howl 192, 12 “Lc edi aiies 


American Biscuit, etc., Co. v. Klotz, 
44 Bed. 721. 
Ala.—White v. Equitable Nuptial 


Ben. Union, 76 Ala. 251, 52 AmR 
325, 

Cal.—Meyers vy. Meriilion, 118 Cal. 
352, 50° P 662. 


Conn.—Simonds vy. East Windsor 
El. R. Co., 73 Conn, 513, 48 A 210. 
Del.—_ Wilmington City R. Co. v. 


ad 
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operating against public policy.°* A court of equity 
in one state will not lend its aid to the consumma- 


Wilmington, ete., R. Co., 8 Del. Ch. 
468, 46 A 12. : 


ae C.—Ambler v. Archer, 1 App. 
Ill.—St. Louis, ete, R. Co. v. 


‘Mathers, 104 Ill. 257; Craft v. Me- 
Conoughy, 79 Ill. 346, 22 AmSR 171; 


St) @Louisy! ete. WCo:! “ve Mathers, 
71 Ill. 592, 22 AmR 122; ‘Gilbert v. | 
Holmes, 64 Ill. 548; Martin v. Ohio 


aoe CO T8, TAS 105% 
Kan.—Greer v, Payne, 4 Kan, A. 
15355 46) 2 190: 

Ky.—Thompson v. Warren, 8 B. 
Mon. 488; Hanson vy. Power, 8 Dana 
91; Wilcox v. Buckner, 6 Kyl 655. 

Mass.—Downey vy. Charles S. Gove, 
201 Mass. 251, 87 NE 597, 131 AmSR 
398; Snell v. Dwight, 120..Mass. 9. 

Mich. v. Grand Rapids, 142 
Mich. 687; 106 NW 208; Cedar Springs 
Vv. Schlich, 81 Mich. 405, 45 NW 994, 
8 LRA 851 

Mo.—Ryan v. Miller, 936 Mo. 496, 
139 SW 128, AnnCas1912D 540; Mor- 
rison v. Juden, 145 Mo. 282, 46 SW 
994; Feld v. Roanoke Inv. Co., 123 
Mo. 603,;° 2%. SW ~-685; (Kitehen sv. 
Greenabaum, 61 Mo. 110; Malone vy. 
New York Fidelity, etc., Co., 71 Mo. 

i 


Ap, ds 

N. H.—Hedding v. Gallagher, 69 
N. H. 650, 45 A 96, 76 AmSR 204, 
10, IN. UH: 631540 Ay 614; Upton: 'v. 
Haines, 55 N. H. 283. 

N. J.—Brindley vy. Lawton, 53 N. J. 
Hig. 259;)31 A594. 

N. Y.—Unckles vy. Colgate, 148 
INGGYS 309, 43° NE? 59) faffi 72° Hun 119, 
25 NYS 672]; Phcenix Bridge Co. v. 
Keystone Bridge Co., 142 N. Y. 425, 
37 NE 562 [aff 23 NYS 109],) 153 
N. Y. 644, 47 NE 1110 [aff 10 App. 
Div. 176, 41 NYS 891]; Schermerhorn 
Ve Tallman, 14, N. Y. 93% Ridgely .v. 
Keene, 134 App. Div. 647, 119 NYS 
451; Dressel v. Hanser, 101 Mise. piles 
168 NYS 542; Maxim, etc., Co. 
Sheehan, 37 Misc. 368, 75 NYS 429: 
L. D. Garrett Co. v. Morton, 35 Misc. 
10, 71 NYS 17 [rev on other grounds 
65 App. Div. 366, 73 NYS 40]; Har- 
rington y. Bigelow, 11 Paige 349. 

Oh.—Kahn v. Walton, 46 Oh. St. 
195, 20 NE 203; Moore vy. Adams, 8 
Oh. 372, 32 AmD 723; Kuhn v. Wool- 
son Spice Co., 10 OhS&CP 292, 8 
OhNP 686. 

Or.—Phillips v. Thorp, 10 Or. 494. 

Pa.—Nester v. Continental Brew- 
ing Cou. 16f Sean 47355.29; Ay 02, 40 
AmSR 894, 24 LRA 247; Smith v. 
Kammerer). 152. Pai 98, 25. A..165; 
Stewart v. Parnell, 147 Pa. 523, 23 
A 838; Gribbel v. Brown, 9 Pa. Dist. 
524; Harris v. Brown, 9 Pa. Dist. 521; 
Hartman vy. Pennsylvania Range 
Boiler Co., 24 Pa. Co. 324; Ellwood 
Lumber Co. v. Frey, 19 Pa. Co. 56; 
Lessig v. Langton, Brightly 191. 

R. I.—Teoli v. Nardolillo, 23 R. I. 
87, 49 A 489. 

Tenn.—Lenoir v. Orchard Min. Co., 
88 Tenn, 168, 14 SW 378: Weakley v. 


Watkins, 7 Humphr. 356; Kirk v. 
Morrow, 6 Heisk. 445. 
Tex.—Wiggins v. Bisso, 92 Tex. 


219, 47 SW 637, 71 AmSR 837; Beer 
v. Landman, 88 Tex. 450, 31 SW 805 
[rev (Civ. A.) 30 SW 64]; Read v. 
Smith, 60 Tex. 379. 

Va.—Helsley v. Fultz, 76 Va. 671; 
Watson v. Fletcher, 7 Gratt. (48 Va.) 
1; Pope v. Towles, 3 Hen. & M. (13 
Va.) 47. 

W. Va.—George v. Curtis, 45 W. 
Va. 1, 30 SE 69; Rock v. Mathews, 
35) Wa Mas 531,14) SH. 137, 14 GRA. 
508; Brown vy. Wylie, 2 W. Va. 502; 
98 AmD 781. 

Wis.—Raasch y. Raasch, 100 Wis. 
400, 76 NW 591; Swartzer v. Gillet, 
2 Pinn. 238, 1 Chandl. 207. 
ype ak Qberts v. Roberts, Dan. 

fa] Gambling 
relief will be 
ters growing 


transactions.—No 
given as to mat- 
out of transactions 


EQUITY 


contrary to laws relating to gam- 
bling, lotteries, pool selling, ete., 
except of course where the -statute 
otherwise provides. Ryan y. Miller, 
236 Mo. 496, 189 SW 128, AnnCas 
1912D 540; Kitchen vy. Greenabaum, 
61 Mo. 110; Maxim, ete., Co. v. Shee- 
han, 37 Mise 368, 75 NYS 422; Kahn 
v. Walton, 46 Oh. St. 195, 20 NE 
203; Smith vy. Kammerer, 152 Pa. 
98, 25 A 165; Stewart v. Pannell, 
147 Pa. 523, 23° A 838; Lessig v. Lan- 
ton, Brightly (Pa.)’ 191; Beer vy. 
Landman, 88 Tex. 450, 31 SW 805 
[rev (Civ. A.) 30 SW 64]; Watson y. 
Fletcher, 7 Gratt. (48 Va.) 1; Pope v. 
Towles, 3 Hen. & M. (13 Va.) 47. See 
also generally Gaming [20 Cyc 954- 
956]; Lotteries [25 Cyc 1653-1656]. 
{b] Monopolies and restraint of 
trade.—(1) Equity will not enforce 
an agreement which has for its ob- 
ject the creation of a monopoly or 
stifling of competition. American 
Biscuit, ete., Co. v. Klotz, 44 Fed. 
721; Wilmington City R. Co. v. Wil- 
mington, ete, R. Co., 8 Del. Ch. 
468, 46 A 12; Baker v. Grand Rapids, 
142 Mich. 687, 106 NW 208; Hedding 
v. Gallagher, 69 N. H. 650, 45 A 96, 
76 AmSR 204, 70 N. H. 6381, 47 A 
614. (2) Equity will not assist in 
distributing the profits of such an 
arrangement. Meyers v. Merillion, 
118 Cal. 352, 50 P 662; Craft. v. Mc=- 
Conoughy, 79 Ill. 346, 22 AmR 4171; 
Nester v. Continental Brewing Co., 
161 Pa. 473,.29 A 102, 41 AmSR 894, 
24 LRA 247; Wiggins v. Bisso, 92 
Tex.)219, .47,.SW .637,. 71 AmSR. 8373 
Read v. Smith, 60 Tex, 379. (3) 
Equity will not protect one in his 
membership in an association formed 
for such purpose. Greer vy. Payne, 
4 Kan. A. 153, 46 P 190; Unckles v. 


Colgate, 148 N. Y. 529, 43 NE 59 
fatih 725 unis Tose 25. NMS Were: 
Pheenix Bridge Co. v. Keystone 


Bridge Co.,: 142. -N.. Y. 425, 37, NE 
562 [aff 28 NYS 109]. (4) Equity 
will net aid one concern attempting 
to accomplish a monopoly against 
the efforts of another to accomplish 
a similar purpose. Kuhn y. Wool- 
son Spice Co., 10 OhS&CP 292, 8 
OhNP 686. (5) See generally Mo- 
nopolies [27 Cyc 906]. 

{c] Compounding felonies and 
stifling prosecutions.—Malone v. New 
York Fidelity, etc., Co.,.71 Mo. A. 1; 
Harrington vy. Bigelow, 11 Paige 
(N. Y.) 349; Moore v. Adams, 8 Oh. 
372, 32 AmD 723; George v. Curtis, 
45.9 Wie Va Lyin 80.. Sib 69: -Roekp ve 
Mathews, 35 W. Va. 531, 14 SE 137, 
14 LRA 508; Swartzer v. Gillett, 2 
Pinn, 238, 1 Chandl. 207. 

{d] Contracts in violation of 
liquor laws.—Hanson y. Power, 8 
Dana (Ky.) 91; Downey v. Charles S. 
Gove Co., 201 Mass. 251, 87 NE 597, 
131 AmSR 398; Upton v. Haines, 55 
N. H. 283; Teoli v. Nardolillo, 23 R. I. 
87, 49 A 489. See generally Intoxi- 
cating Liquors [23 Cyc 333-344]. 

fe] Champertous agreements.— 
Gilbert v. Holmes, 64 Ill, 548; Thomp- 
son v. Warren, 8 B. Mon. (Ky.) 488; 
Gribbel vy. Browh, 9 Pa.'Dist.. 524; 
Harris | v. Brown, 9), Pav Dist. +521) 
Lenoir v. Orchard Min. Co., 88 Tenn. 
168, 14 SW 378. But see Gargano v. 
Pope, 184 Mass. 571, 69 NE 343, 100 
AmSR 575 (holding that where a 
champertous contract for attorneys’ 
services was entered into between 
the attorneys and their client, the 
client was not debarred from relief 
in equity on the ground that she 
was in pari delicto, and did not come 
into equity with clean hands). See 
generally Champerty and Mainte- 
nance §§ 100-111. 

{f] Slave trade contracts.—Sam- 
ple v. Barnes, 14 How. (U. S.) 70, 
14) Depieds°330°. Creath vel Sims, 5 
Hows (Uw S.)4192, 1.2) kened. 110. 

{g] An entirely executory con- 
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An illegal contract cannot be 


tract may be rescinded if the ille- 
gality does not appear on the face 
of the contract. Wilcox v. Buckner, 
6 KyL 655. 

{h] Ultra vires.—Where one is a 
party to an unlawful contract with 
a corporation, he is not entitled to 
the assistance of a court of equity 
to set such contract aside on the 
ground that it was ultra vires, as 
he is a party to such unlawful con- 
tract. Feld v. Roanoke Inv. Co., 123 
Mo. 6038, 27 SW 635. See Corpora- 
tions. 

Fraud against third persons see 
supra § 167 

Limitations of maxim see supra 

172. 

Nature of unconscionable conduct 
see supra § 165. 

93. Peltzer v. Gilbert, 260 Mo. 500, 
169 SW 257; Modern Horse Shoe Club 
v. Stewart, 242 Mo. 421. 146 SW 1157; 
Ward v. Hartley, 178 Mo. 135, 77 SW 
302; Wilson v. St. Louis, ete., R. Co., 
120. Mo. 45, 25 SW 527, 759: Koehler 
Vv. Sanders, 122) Nw. 65, 25 ae 235, 
9 LRA 576: Wolfe v. Burke, 56 N.Y; 
115 [rev 7 Lans. 151]; Fay v. Lam- 
bourne, 124 App. Div. 245, 108 NYS 
874 [aff 196 -N. Y. 575 mem, 90 NE 
1153 mem]; Weise v. Herlihy, 23 
App. Div. 608,. 49 NYS 81; 
Hays, 159 Pa. 381, 28 A 158: McVey 
v. ‘Brendel,. 144. Pa, 235,. 22° A 912, 
27 AmSR 625, 13 LRA 377; Barton 
v. ‘Benson, 126 Pa. 431, 17:A 642, 
12 AmSR 883; C. F. Simmons Medi- 
cine Co. v. Mansfield Drug Co., 93 
Tenn. 84, 23 SW 165. 

fa] Bawdy house.—An injunction 
will not be issued, at the instance of 
the proprietor of premises used for 
illegal purposes, to restrain a police 
captain from stationing officers con- 
tinuously on the premises to prevent 
such illegal use thereof. Weiss v. 
Herlihy, 23 App. Div. 608, 49 NYS 
8 


Ld; 

{[b] Judicial sales. — (1) This 
maxim has been applied to contracts 
restricting bidding at judicial sales. 
In re Hays, 159 .Pa. 381, 28 A: 1583 
Barton v. Benson, 126 Pa. 431, 17 A 
642, 12 AmSR 883. (2) Validity of 
contracts preventing competition at 
judicial sales see Judicial Sales [24 
Cye 28]. 

{c] Restraining use of public 
funds.—Where two taxpayers paying 
a small amount of taxes sued to en- 
join the county from paying county 
funds to nonresident experts brought 
into the state to testify in a criminal 
trial, not to protect the county treas- 
ury, but to aid accused in such crimi- 
nal case, the injunction will be de- 
nied. Peltzer v. Gilbert, 260 Mo. 500, 
169 SW _ 257. 

{d] Liquor place.—Where a club 
sought an injunction to restrain the 
police from raiding its premises, it 
should be refused where the sole 
purpose of the club was to violate 
the liquor law. Modern Horse Shoe 
aoe v. Stewart, 242 Mo, 421, 146 SW 

157. 

fe] A trades-union cannot have 
protection in the use of a “union- 
made” label which on its face stig- 
matizes workers not members of the 
union. McVey v. Brendel, 144 Pa. 
saat 22 A 912, 27 AmMSR 625, 13 LRA 
377. 

{f] A contract valid where made 
will not be enforced if contrary to 
the policy of the laws of the forum. 
Watson v. Murray, 23 N. J. Eq. 257. 

94. Paine v. France, 26 Md. 46. 

[a]. Confederate ' states.—It was 
held to be no objection to a bill that 
the contract sought to be enforced 
was to evade the confiscation act of 
the confederate government. Barrell 
v. Hanrick, 42 Ala. 

[b] ‘Where a lottery legal in, one 
state was by mistake drawn in an- 
other jurisdiction where it was ille- 


Yor later cases, developments and changes in the law seecumulative Annotations, same title, page and note number, 


In -re- 


tion of a transaction in another state in violation © 
of the laws thereof.?4 


: 
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§§ 178-180] 


enforced either at law or in equity ®® and conse- 
quently this maxim is not needed to defeat relief 


in respect to such contracts. 


[§ 179] D. Equity Aids the Vigilant, Not Those 
Who Slumber on Their Rights—1. In General. 
maxim that equity aids the vigilant, not those who 
slumber on their rights, expresses the attitude of 
equity toward laches and stale demands.°? 
maxim has been regarded as a special form of the 
more general maxim that he who seeks equity must 
do equity;°* it is closely related to the equitable 
principle that he has the better right who was first 


in point of time.®® 


gal, it was held that a court of 
equity would not enforce a judg- 
ment obtained for a prize. Smith v. 
Chesapeake, etc., Canal Co., 22 F. 
Cas. No.-13,024,.5 .Cranch C. GC. 563 
{aff 14 Pet. 45, 10 L. ed. 347]. 

95. See Contracts § 440. 

96. U. S.—Hammond' v. Hopkins, 
H4adnUses. 2243) 12) \SCt 418, 36 le ed. 
134; Speidel v. Henrici, 120 U. S. 377, 
PEO CLUG LON sO) ln eda TAs. 
Foreman-Blades Lumber Co., 
Fed. 658; Frank v. Butler County, 139 
Bed LEO Th COACH TL: a 


Fla.—Williams v. 
Fla. 614, 41 S 545, 550. 

_ Ind.—Attica Citizens’ Nat. Bank v. 
Judy, 146 Ind. 322, 43 NE 259. 

Ky.—Kentland Coal, etc, Co. v. 
Elswick, 167 Ky. 598, 181 SW 181; 
Bright v. Louisville, ete, R. Co., 87 
-SW 780, 27 KyL 1052. 

Md.—Ripple. vy. Kuehne, 100 Md. 
672, 60 A 464. 

Mich.—J. W. Wells Lumber Co. v. 
Menominee River Boom Co., 203 
Mich. 14, 168 NW 1011; Douglass vy. 
Douglass, 72 Mich. 86, 40 NW 177. 

Mo.—Jones y. Rush, 156 Mo. 364, 
57 SW 118; Pomeroy vy. Benton, 57 
Mo. 581. 

N. J.—Bridgewater v. Ocean City 
PASSOG., FSD IN, ds Md.5 309, 96-4 9055 
Norfolk, etc., Hosiery Co. vy. Arnold, 
49 .N. J. Eq. 390, 23-A: 514. 

N. Y.—Hulbert v. Hulbert, 216 
N. Y. 430, 111 NE 70, LRA1916D 661, 
AnnCas1917D 180; In re Lord, 78 
N. Y. 109; Babcock v. Utter, 1 Abb. 
Dec. 27, 1 Keyes 115, 397, 32 HowPr 
439; Jaynes v. Cortland Water Works 
Co..0L07 Apps Div. 517,95 sNYS35 227-2 

N. C.—Union Bank y. Redwine, 171 
N. C. 559, 88 SE 878; Richmond Cedar 
Works y. John L. Roper Lumber Co., 
16S) Ne) Go. 391, 84 SE, 521; 522); Dell 
School vy. Peirce, 163 N. C. 424, 79 
SE _ 687. ; 

Or.—Churchill vy. Meade, 182 P 368. 

Ss. C.—Curlee v. Rembert, 37 S. C. 
214, 15 SE 954. : 

W. Va.—Holsberry v. Harris, 56 
WwW. Va. 320, 49 SE 404, 409; Phillips 
v. Piney Coal Co., 53 W. Va, 543, 44 
SE 774, 97 AmSR 1040. 

Eng.—Cox v. Morgan, 2 B. & P. 
398, 126 Reprint 1349. 

{a] Other expressions of rule.— 
(1) “Equity aids only the vigilant.” 
Kentland Coal, etc., Co. v. Elswick, 
167 Ky. 5938, 596, 181 SW 181. (2) 
“Hquity aids the vigilant, not those 


Wetmore, 


who have slept upon their rights.” 


Bright v. Louisville, etc, R. Co., 87 


SW i780, 781. 27 Kyl) 1002. (3) 
“Hquity favors the diligent.” Hulbert 
vy. Hulbert, 216 N. Y. 430, 441, 111 


NE 70, LRA1916D 661, AnnCas1917D 
180. (4) “Equity favors the vigilant 
and active.’ Frank: v. Butler Coun- 
ty, 139 Fed. 119, 124, 71 CCA 571. 
(5) “The law protects the vigilant, 
not the sleeping.” Williams v. Wet- 
more, 51 Fla. 614, 41 S 545, 550. (6) 
“Bquity helps those who are diligent, 
and not those who are negligent. 
Union Bank v. Redwine, 171 Ne 

559, 564, 88 SE 878. (7) “Equity min- 
isters to the diligent, and not to the 
hegligent.” Churchill v. Meade, (Or.) 
182 P 368, 372. (8) “A court of equity 
refuses its aid where a party 


Spot G) g243 


ea 


EQUITY 


principle which 
The 


This 


has slept upon his rights.” In re 
Lord, 78 N. Y. 109, 111. (9) “Hquity 
is not solicitous tor those who sleep 
on their rights.” J. W. Wells Lum- 
ber Co. vy. Menominee River Boom 
Cor203. Mich. 14> 168" Nw, “101d 
(10) “A court ot equity will not 
assist one who has slept on his 
rights, and shows no excuse for his 
laches in asserting them.’’ Holsberry 
v. Harris, 56 W. Va. 320, 332, 49 SH 
404, 409 [quot Phillips v. Coal Co., 
53 W. Va. 543, 548, 44 SE 774, 97 
AmSR 1040]. (11) “Those who have 
slept upon their rights must be re- 
mitted to the repose from which they 
should not have been aroused.’ Ham- 
mond y. Hopkins, 143 U. S. 224, 274, 
12 SCt 418, 36 L. ed. 134 [quot Rip- 
ple v. Kuehne, 100 Md. 672, 677, 60 A 
464]. (12) “It [equity] will not lis- 
ten to one who complains of having 
been misled when it appears that he 
has deliberately refused or grossly 
neglected to use his own senses.” 
Jones v. Rush, 156 Mo. 364, 374, 57 
SW 118. (13) “Vigilantibus non dor- 
mientibus equitas subveniunt.’”’ Rich- 
mond Cedar Works v. John L. Roper 
Lumber Co., 168 N. C. 391, 394, 84 SE 


521. See also [40 Cyc 206]. 
[b] Antiquity of maxim.—(1) 
“[This] is one of those [maxims] 


that we learn on our earliest attend- 
ance in Westminster Hall.’”” Per 
Heath, J., in Cox.v. Morgan, 2 B: 
& P. 398, 126 Reprint 1349 [quot Dell 
School v. Peirce, 163 N. C. 424, 79 
SE 687]. (2) “The principle laid 
down by Lord Camden more than a 
century ago, is still the guide of the 
court in cases where the party seek- 
ing its aid has been guilty of great 
delay.” Norfolk, etc., Hosiery Co. v. 
Arnold, *49 N. J. Eq. 390, 397, 23 A 
514. 

97. See infra §§ 211-252. 

98. Kline v. Vogel, 90 Mo. 239, 1 
Sw 733, 2 SW 408; Jayne v. Cortland 
Water Works Co., 107 App. Div. 517, 
95 NYS 227; 1 Pomeroy Eq. Jur. 
(2d ed) § 418. See supra § 151. 

99. Dell School v. Peirce, 163 N. 
C. 424, 79 SE 687. See infra § 210. 

1. Philbrick v. Johnson, 91 Vt. 
QLOs LOO VAG IO: i 

2. Douglass v. Douglass, 72 Mich. 
86, 40 NW 177; Philbrick v. Johnson, 
91 Vt. 270, 100 A 110. 

[a] “This rule is designed to pro- 
mote diligence on the part of suitors; 
to discourage laches, by making it a 
bar to relief; and to prevent the en- 
forcement of stale demands of all 
kinds, wholly independent of the stat- 
utory periods of limitation.” Doug- 
lass v. Douglass, 72 Mich. 86, 98, 40 
NW 177. 

Dell School v. Peirce, 163 N. C. 
424, 79 SE 687. 

Limitations of actions generally 
see Limitations of Actions [25 Cyc 
963]. 

ry Akins v. Hill, 7 Ga. 573, 577; 
Briggs v. Smith, 5 R. I. 213. 

“There is no principle of equity 
sounder, more conservative and more 
prolific, in all the fruits of peace, 
than this: that he who slumbers over 
his rights, with no impediment to his 
asserting them, until the evidence 
upon which a counterclaim is found- 


_ [§. 180] 2. Application of Rule. 
is of extended application,! and its design is to pro- 
mote diligence and discourage laches.” 
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This 


maxim 


It is the 
underlies statutes of limitations 3 


and is to be supported for the same reasons and 
upon the same grounds.* 
trine of laches is based.®. It is by force of this prin- 
ciple that equity refuses to enforce demands which 
the party has unreasonably delayed in asserting.® 
Such is frequently treated as the extent of the 
maxim, but the courts have given it a wider appli- 
cation, as by protecting one who by superior dili- 
gence has obtained a legal advantage,’ or by deny- 


On it the equitable doc-. 


ed, may, from lapse of time, be pre- 
sumed to be lost; until the genera- 
tion cognizant of the transactions 
between the parties, has pased away, 
and until original actors are in their 
graves, and their affairs are left to 
representatives—the Law, in the ex- 
ercise of an equitable sovereignty, 
presumes it to be unjust, that under 
such circumstances, a complainant 
should be heard; and in nine cases 
out of ten, it is unjust in fact, as 
well as in theory. It is presumed, 
and the presumption grows out of 
the principles of human nature, de- 
veloped in universal experience, that 
men will use reasonable diligence to 
get what rightfully belongs to them. 
Our observation of men teaches that 
they are more likely hurriedly to as- 
sert a false claim, than tardily to 
assert an equitable one. If the claim 
be equitable, and an adverse claim 
is acquiesced in, until the rights of 
third persons are involved, or until, 
from the obliterations of time, the 
proofs of the adverse claimant are 
lost, yet that equitable claim ought 
to yield to that general, social peace, 
upon which its exclusion is founded. 
Nor ought the demandant to com- 
plain, for, for long years, the Courts 
of Justice were open to him—he 
might have entered, but would not. 
He loses his rights, because from 
stupidity, indifference, convenience, 
or some other cause, he has failed 
to assert them. His laches cannot 
be made available to him, through a 
visitation of wrong and disaster to 
hundreds of his fellows. The laws 
are not for the individual alone— 
they are also for the safety and 
peace of the whole state.” Akins y. 
Hill, supra. 

5. aches generally see infra §§ 


211-252. 

6 U. S.—Speidee v. Henrici, 120 
Un S877 SC. 610,7 30m imedanra 8- 
Naylor v. Foreman-Blades Lumber 
Co., 230 Fed. 658; Frank vy. Butler 
County, 139° Meds s1i9 057i COA wm Sncks 
Pratt v. California Min. Co., 24 Fed. 
869. , 

Cal.—Kleinclaus y. Dutard, 147 Cal. 
245, 81 P 516. 

Ind.—Attica Citizens Nat. Bank v. 
Judy, 146 Ind. 322, 48 NE 259. 

Mich.—J. W. Wells Lumber Co. v. 
Menominee River Boom Co., 203 Mich. 
14, 168 NW 1011. 


N. Y.—Calhoun y. Millard, 121 N. 
Y.' 69, 24 NE 27, 8 LRA 248, 
N. C.—Richmond Cedar Works v. 


John L. Roper Lumber Co., 168 N. C. 
391, §4 SE 521. 

Wash.—Stuart v. Pierce County, 40 
Wash. 267, 82, P-270. 

Eng.—Smith y. Clay, Ambl. 645, 
27 Reprint 419; Deloraine v. Browne, 
3 Bro. Ch. 633, 29 Reprint 739. 

[a] “The public peace and good 
order are concerned in withholding 
the assistance of equity from those 
who grossly neglect to take care of 
their own rights.” Zoellner.v. Zoell- 
ner, 46 Mich. 511, 515, 9 NW 831. 

7, McNary v. Southworth, 58 Ill. 
473; Burnham vy. Hickman, 150 Mo. 
626, 51 SW 680; Dell School v. Peirce, 
LOSING (Co 424 e428) Op Ee OO. 

“We cannot take away the ads 


Joe l2PC.3.4 


o 


ing relief to one whose danger was created by his 
own neglect. A frequent application of the maxim 
is in bills for injunctions, and it is well settled that 
even when the applicant had originally ample 
grounds for equitable relief, this may be denied him 
The maxim has also been ap- 
plied in bills to redeem,!° proceedings to set aside 
‘judgments,’! accounting,” discovery,!® specific per- 
formanee,!* surrender and cancellation of instru- 
ments,!® partnership bills,!® and in bills for relief 
against fraud,!7 and against illegal forfeiture of cor- 


if he delays unduly.?® 


porate stocks.1§ 


[§ 181] 3. Limitations of Rule. 
that equity rewards the diligent has no application 
to the diligent in concealment and deceit;'® nor 
where one displays his diligence in the doing of use- 
The party seeking 
to take advantage of the maxim must be free from 
fault, and he must have done nothing to lull his ad- 
versary into repose, thereby obstructing and pre- 


less and unnecessary things.?° 


vantage his adversary has gained— 
and legitimately so—by due atten- 
tion to the case. Vigilance is often 
a part of the price we must pay for 
what we get and what we keep after 
it is acquired. He who neglects his 
interests is apt to lose them, which 
is the plight of defendant now. It 
early grew into one of the cardinal 
maxims of the law, that it will assist 
those who are diligent and not those 
who: sleep on their rights, and the 
law' will net take from him, who 
has been thus diligent, what he has 
secured thereby, and turn it over to 
him who has lost by his inaction.” 
‘Dell School v. Peirce, supra. 

[a] MTllustrations.—(1) Junior at- 
itaching creditors who pursued their 
remedy were preferred to those who 
abandoned their attachments by ac- 
eepting confessions of judgment. 
Burnham y. Hickman, 150 Mo. 626, 51 
SW 680. 
perior diligence acquires the legal 
‘title in support of his equity prevails 
as against one who has merely an 


equity. . McNary v. Southworth, 58 
Ill. 478. See also infra § 209. 
8 Ga.—Smith y. Rogers, 144 Ga. 
‘5676, 87 SE 772. 
» Mich.—Zoellner v. Zoellner, 46 
-Mich, 511, 9 NW 831. 
Mo.—Thompson vy. Lindsay, 242 


Mo:'-53, 145 SW 472; Jones vy. Rush, 
156 Mo. 364, 57 SW 118. 

Nebr.—Hayden vy. Huff, 60 Nebr. 625, 
83 NW 920 [aff 63 Nebr. 99, 88 NW 179]. 

N. J.—Bridgewater v. Ocean City 
Assoc., 85 N. J. Eq. 379, 96 A 905. 
“N, Y.—Jayne v. Cortland Water 
Bed Co., 107 App. Div. 517, 95 NYS 

Or.—Churchill vy. Meade, 182 P 368. 

Porto Rico.—Torruellas y. Ferrer, 
-25 Porto Rico 821. ; 

Va.—Johnson y. Richmond, etc., R. 
-Co:, 101 Va. 156, 48 SE 193, 

W. Va.—Bill v. Schilling, 39 W. 
Va 108; 29) SH 514. 

‘ [a] Bule applied.—(1) Where one 
accepted property in exchange: with- 
out inquiry as to its value. Jones v. 
Rush, 156 Mo. 364, 57 SW 118. (2) 
“Where one bought land relying upon 
an abstract not purporting to be com- 
plete. Hayden y. Huff, 60 Nebr. 625, 
83 NW 920, 63 Nebr. 99, 88 NW 179. 

[b] Negligence in the execution of 
an instrument which is sought to be 
canceled may be _ sufficient ground 
for equity to deny its aid in setting 
them aside. Smith v. Rogers, 144 
Ga. 576, 87 SE 772. 

9. U. S.—Clay County v. Savings 
Soc., 104 U.S. 579, 26 L. ‘ed. 856; 
Marshall County vy. Schenck, 5 Wall. 
772, 18 L. ed. 556. 

Ill.—Burr v. Carbondale, 76 MII. 
455; Keithsburg v. Frick, 34 Ill. 405; 
‘Johnson y. Stark County, 24 Ill. 75. 

Mass.—Fuller vy. Melrose, 1 Allen 


(2) One who by his su-' 


EQUITY 


[§ 182] 


The maxim 


or thing lost. 
~ [9 183] 


166; Tash v. Adams, 10 Cush. 252. 

Mo.—Bradley v. Franklin County, 
65 Mo. 688; Steines v. Franklin Coun- 
ty, 48 Mo. 167, 8 AmR 87. 

Nebr.—North vy. Platte County, 29 
Nebr. 447, 45 NW 692, 26 AmSR 395; 
Burlington, ete., R. Co. v. Saunders 
County, 16 Nebr. 123, 19 NW_ 698. 

N. J.—East Newark Co. v. Gilbert, 
12'N. J. Eq: 78. 


Pa.— Com. vy. Pittsburgh, 43 Pa. 
391; Grey. ive yOhio,; ete:, COne 
Grant 412. 

Eng.—Senior y. Pawson, L. R. 3 


Eq. 330; Cooper v. Hubbuck, 30 Beav. 
160, 54 Reprint 849; Graham y. Bir- 
kenhead, etc., R. Co, 2 Macn. & G. 
146, 48 EngCh 114, 42 Reprint 57; 
Lord v. Sutcliffe, 2 Sim.'273, 2 EngCh 
273, 57 Reprint 791. $ 

Lhaches as affecting right to in- 
Hamed fos see Injunctions [22 Cyc 777-— 
780). ; 

10. Kline v. Vogel, 90 Mo. 239, 1 
SW.-733, 2 SW 408. 

11. Russell v. Pew, 12 Mont. 509, 
31 P 75; Dell School vy. Peirce, 163 
N. C. 424, 79 SE 687; Briggs v. Smith, 
5 R. I. 213; Walet v. Haskins, 68 
Tex. 418, 4 SW 596, 2 AmSR 501. 

Equitable relief against judgments 
see Judgments [23 Cyc 976]. 

12. Pratt v. California Min. Co., 
24 Fed. 869; Ellison v. Moffatt, 1 
Johns. Ch. (N. Y.) 46. 

Laches as affecting right to ac- 
count see Accounts and Accounting 


84. 
18. Phillips v. Prevost, 4 Johns. 
Chy CNG YY i 205, 


vin sar hi in equity see Discovery 

14. Lehmann v. McArthur, ‘L. R. 
3 Ch. 496. 

Laches preventing right to specific 
performance see Specific Performance 
[86 Cye 721-734]. 

15. Calhoun y. Millard, 121 N. Y. 
69, 24 NE 27, 8 LRA 248. 

Laches as affecting cancellation of 
instruments see Cancellation of In- 
struments §§ 81-85. 

16. Slemmer’s App., 58 Pa. 168, 
98 AmD 255. , 

Laches as preventing right to part- 
nership accounting see Partnership 
[805 Cy.errT2Zry. 

17. Hathaway v. Noble, 55 N. H. 508. 

Laches as preventing right to re- 
lief against fraud see Fraud [20 Cyc 
94]. 

18. Germantown Pass. R. Co. v. 
Fitler, 60 Pa. 124, 100 AmD 546. 

Forfeiture of corporate stock gen- 
erally see Corporations §§ 972-995. 

19. Mabry v. Randolph, 7 Cal. A. 
421% 94" RP) 203. . 

[a] Dlustration.—Where plaintiff's 
agents by fraudulent representations 
induced him to make an exchange of 
property ostensibly with another, but 
in fact for the benefit of such agents, 


venting vigilance on the part of the latter. 
its legal counterpart, the statute of limitations,” 
this maxim does not apply to parties under disabil- 
ity, such as a feme covert at common law,?* an in- 
fant,24 or an insane person.?° 
embodied in the maxim is inapplicable to a proceed- 
ing by or in behalf of the state.?¢ 

E. Equity Acts Specifically. The max- 
im that equity acts specifically,?’ or more fully, that 
equity acts specifically and not by way of compensa- 
tion,2® expresses one of the fundamental] distinctions 
between legal and equitable remedies.?® The equita- 
ble remedies of specific performance,®° injunctizon,** 
reformation,®2 eancellation,®* and other like remedies 
by which the party obtains the precise thing to 
which he is entitled are illustrations of the specifie 
relief afforded in equity as contrasted with the com- 
mon-law remedy of damages in lieu of the matter 


F. Equity Acts in Personam. 


[§§ 180-183 _ 


21 


Like 


So the principle 


That 


they were estopped to complain of 
plaintiff's delay in discovering the 
fraud and electing to rescind. Mabry 
v. Randolph, 7 Cal. A. 421, 94 P 403. 

20. Hulbert v. Hulbert, 216 N. Y. 
430, 111 NE 70, LRA1916D 661, Ann 
Cas1917D 180. 

2l1. 
wick, 167 Ky. 593, 181 SW 181. 

22. Disabilities preventing the 
running of the statute of limitations 
generally see Limitations of Actions 
[25 Cye 1226]. 

23. Baker vy. Morris, f0 Leigh (37 
Va.) 284; Blandford y. Marlborough, 
2 Atk. 542, 26 Reprint 725. 

Coverture preventing the running 
of the statute of limitations general- 
Tees, Limitations of Actions [25 Cyc 

24. McMillan v. Rushing, 80 Ala. 402. 

Infancy preventing the running of 
the statute of limitations generally 
see Limitations of Actions [25 Cye 
1260]. 

25. Craig “v. \ Leiper,  2> “Yerg. 
(Tenn.) 193, 24 AmD 479 (where spe- 
cific performance of a title bond ex- 
ecuted in 1785. was allowed upon a 
bill filed in 1820, complainant’s in- 
testate and the one to whom the 
bond ran having been insane from 
1790 to 1817). 

Insanity preventing the running of 
the statute of limitations see Limita- 
tions of Actions [25 Cyc 1265]. 

26. U. S. v. Dalles Military Road 
Co.; 140 U;°S. 599, 11 “SCt 988, 35°22 
ed. 560; Parley’s Park Silver Min. 
Cor-v. Kerr, 130° U. S. 256,79 'SCt 511, 
33°: Ta'_eds 9063" U. “Sev. Beebe, 127 
UmeS3385.8 SCt 10835932 Pied. arate 

Operation of the statute of limita- 
tions against state or government. see 
Limitations of Actions [25 Cyc 1006]. 


27. Brighton v. White, 128 Ind. 
320, 27 NE 620. 

28. Bispham Hq. (9th ed) p 81. 

29. Brighton v. White, 128 Ind. 


320, 324, 27 NE 620. 

“The distinction between the two 
classes of cases is, aS a general rule, 
to be determined by ascertaining 
whether the decree is one operating 
specifically, as, for instance, in the 
foreclosure of liens, or one operat- 
ing generally, as, for instance, in an 
ordinary money.judgment, The max- 
im is that ‘Equity acts specifically,’ 
and where a specific decree is re- 
quired there is an exercise of equity 
jurisdiction, and, necessarily, the 
main feature of the case is equit- 
able, and as such controls the inci- 
dents.” Brighton v. White, supra. 

30. See Specific Performance [36 
Cyc 528]. 

31. See Injunctions [22 Cyc 724]. 

832. See Reformation of Instru- 
ments [384 Cyc 899]. 

33. See Cancellation of Instru- 
ments 9 °C.’ J. ‘p 1154: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Kentland Coal, ete., Co. v. Els- 
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equity acts in personam *4 is one of the oldest max- 
ims of equity ** and is a basie principle of equity 
jurisdiction.*® Its meaning is that equity deals pri- 
marily with the person, and usually only through 
Originally, the jurisdiction of 
chancery was only in personam,°* and: jurisdiction 


him with the res.*7 


merely of the res without that of 
insufficient to justify its action.® 


of equity have been extended so as to permit it in 


some cases to act in rem.42 While 


the principle that equity acts in personam effects 
the entire exercise of the chancery jurisdiction, its 
most important modern application is perhaps in 
permitting a court having jurisdiction of the per- 
son of defendant to adjudicate with reference to /a 
subject matter beyond the reach of its process, and 
by personal decree to require action concerning it.*! 
- Thus equity having jurisdiction in personam of the 
parties may decree specific performance, although 
the res to be affected is outside of the territorial 
So injunctions may be 


jurisdiction of the court.*? 
granted restraining the commission 


34. Ill.—Warfield-Pratt-Howell Co. 
v. Williamson, 233 Ill. 487, 84 NE 
706; Harris v. Pullman, 84 Ill. 20, 


25 AmR 416; Stein vy. Kaun, 148 Ill. 
WN od ER 

Me.—Eaton vy. McCall, 86 Me. 346, 
29 A 1103, 41 AmSR 561. 

Nebr.—Fall v. Fall, 75 Nebr. 104, 
106 NW 412, 113 NW 175, 121 AmSR 
16%) [aff 215 :-U..S“ 1, 30.SCt 3, 54-L. 
ee2]. 23 LRANS 924, 17 AnnCas 

3]. 

N. H.—Great Falls Mfg. Co. v. 
Worster, 23 N. H. 462. 

- N, J.—Wood vy. Warner, 15 N. J. 
Eq. 81. : 

Oh.—Cronin y. Potters’ Co-Op. Co., 
21, Oh: Dec... (Reprint) 748, 29 Cine 
LBul 52. 

Or.—Wood y. Fisk, 45 Or. 276, 77 
P 128, 738. 

Pa.—Schmaltz v. York Mfg. Co., 
204 Pa. 1, 58 A 522, 93 AmSR 782, 59 
LRA. 907; Conover v. Wright, 9 Pa, 
Dist. 688; New Castle Circle Bound- 
ary Case. 6 Pa. Dist. 184; Virginia 
Bank y. Adams, 1 Pars. Eq. Cas. 534. 

Tenn.—Grewar v. Henderson, 1 
menn.. Ch: (76,.-° 

Tex.—Banco Minero. v. Ross, (Civ. 
A.) 188 SW 224. 

Eng.—Ewing v. Orr Ewing, 9 App. 
Cas. 34; Toller ‘v...Carteret, 2 Vern. 
Ch. 494, 23 Reprint 916; Penn v. Bal- 
timore, 1 Ves. 444, 27 Reprint 1132. 

[a] Other statements of the prin- 
ciple—(1) ‘Equity acts directly up- 
on the person of the defendant.” 
Banco Minero v. Ross, (Tex. Civ. A.) 
138 SW 224, 236. (2) “Primarily and 
fundamentally courts of equity ex- 
ercise their function in personam.” 
Stein v. Kaun, 148 Ill. A. 519, 525. 

35. Warfield-Pratt-Howell Co. v. 
Williamson, 233 Ill. 487, 84 NE 706; 
‘Great Falls Mfg. Co. v. Worster, 23 
N. H. 462; Schmaltz v. York Mfg. 
Co., 204 Pa. 1, 58 A 522, 93 AmSR 
782, 59 LRA 907. 

36. Schmaltz v. York Mfg. Co., 204 
Pa. 1, 53 A 522, 93 AmSR 782, 59 
LRA 907. ! 

Territorial limits of jurisdictions 
see supra §§ 130-133. 

37. Ill.—Warfield-Pratt-Howell Co. 
vy. Williamson, 233 Ill. 487, 84 NE 
706; Harris v. Pullman, 84 Ill. 29, 
25 AmR. 416. 

N. H.—Great Falls Mfg. Co. v. 
Worster, 23 N. H. 462. 

N. J.—Wood v. Warner, 15 N. J. 
Hq. 81. = 

Oh.—Cronin vy. Potters’ Co-Op. Co., 
11 Oh. Dec. (Reprint) 748, 29 CincL 
Bul 52. 

Pa.—Virginia Bank v. Adams, 1 
Pars. Hq. Cas.’ 534. 


Tenn.—Grewar vy. Henderson, 1 


Tenn, Ch. 76. * 
Eng.—Ewing v. Orr Ewing, 9 App. 
Cas. 34, Toller v. Carteret, 2 Vern. 


EQUITY 


the person was 


But the powers [$§ 184] 


the influence of 


law: °° 
of acts in other 


Ch. 494, 23 Reprint 916; Penn v. 
Bess mpre; 1 Ves. 444, 27 Reprint 
1132. 

88. Grace v. Hunt, Cooke (Tenn.) 
341; Penn v. Baltimore, 1 Ves. 444, 
27 Reprint 1132. 

39. Grace y. Hunt, Cooke (Tenn.) 


341 

40. See supra §§ 130, 132. 

41. See supra §§ 130-133. See also 
Courts §§ 119-133. 

42. See supra §131. See also 
Courts §125; Specific Performance 


[386 Cyc 772]. 

43. Great Falls Mfg. Co. v. Wors- 
ter, 23 N. H. 462 (injury to land by 
construction of dam). See also 
Courts § 120. ; 

44. See Injunctions [22 Cyc 813]. 

45. Muller v. Dows, 94 U. S. 444, 
24 L. ed. 207 [foll Riverdale Cotton 
Mills v. Alabama, etc., Mfg. Co., 198 
U.S. 188, 197, 25 SCt. 629, 49 L. ed. 
1008]. See also Courts § 127; Mort- 
gages [27 Cyc 1519]. 

Foreclosure of railroad mortgages 
see Railroads [33 Cyc 562]. 

46. See supra §§ 130-133. 

47. U. S.—Magniac v. Thomson, 
15 How. 281, 14 L. ed. 696; In re 
Federal Biscuit Co., 214 Fed. 221, 130 
CCA 635. 

Ariz.—Van Dyke v. Arizona East- 
ern R. Co., 18 Ariz. 220, 157 P 1019. 

Tll.— Rickert v. Suddard, 184 Ill. 
149, 56 NE 344; Shenehon v. Illinois 
ie Ins. Co., 100 T,sA. 281; Calef v. 
Parsons, 48 Ill. A. 253. 

Ind.—Noble y. Davison, 177 Ind. 
19, 96 NE 325, 330 [cit Cyc]; Isgrigg 
vy. Schooley, 125 Ind. 94, 25 NE 151. 

Kan.—Trego County State Bank v. 
Hillman, 178 P 420; Rambo v. Argen-~- 
tine First State Bank, 88 Kan. 257, 
128 P 182. 

Md.—lLatrobe v. Winans, 89 Md. 
636, 43 A 829. 

Mich.—Grand Lodge A. O. U. W. v. 
Child, 70 Mich. 168, 38 NW_1. 

Mo.—Hayes v. Schall, 229 Mo. 114, 
129 SW 222; Stewart v. Jones, 219 
Mo. 614, 118 SW 1, 131 AmSR 595; 
Trigg v. Vermillion, 113 Mo. 230, 20 
Sw 1047; Hannah y. Davis, 112 Mo. 
599, 20 SW 686, 

N. J.—Birch v. Baker, 81 N. J. Eq. 
264, 86 A 982; Provident Sav. Inst. 
you Allens 2387 LN. Jd. Hid./'36 “Tairy 36 
N. J. Eq. 627 mem]; Sanborn vy. 
Adair, 29 N. J. Eq. 338. 

N. Y.—De Coppet v. Cone, 199 N. 
Y. 56, 92 NE 411, 139 AmSR 844, 20 
AnnCas 841; Roediger vy. Simmons, 2 
AbbNCas 279. ; 

Pa.—Scott v. Waynesburg Brewing 
Co., 256 Pa. 158, 100 A 591; Albright 
vy. Albright, 228 Pa. 552, 77 A 896; 
Stever’s App., 3 Watts. & S. 154; 
Fox v. Helmuth, 27 Pa. Super. 81; 
Queen Lane Bldg. Assoc. v. Fahy, 
26 Pa. Dist. 210. 
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states or countries,*® such as the prosecution of ac- 
tions or proceedings in foreign courts.4¢ Mortgages 
covering property in several states may be fore- 
closed and a sale had of the entire property in one 
suit in which the court has jurisdiction in personam 
of all necessary parties.4° The maxim has been ap- 
plied in numerous other cases.*® 

G. Equity Follows the Law—l. 
General. The maxim that equity follows the law,*? 
although frequently stated as a general principle,*® 
is really quite restricted in scope.*® Equity follows 
the law so far as the law goes in securing the rights 
of the parties,®°° and no further;>! when the law 
stops short of securing this object, equity continues 
the remedy until complete justice is done.*? 
maxim is inapt where the legal remedy is inade- 
quate to the enforcement of equitable rights,®? and 
it will not be applied so as to permit the perpetra- 
tion of a fraud.** 
of cases in which equity may be said to follow the 
Firstly, 


In 


The 


There are, however, two classes 


in determining purely legal 


Tenn.—Combs vy. Young, 4 Yerg. 
218, 26 AmD 225; Henderson v. Over- 
ton, 2 Yerg. 394, 24 AmD 492. 

Tex.—Colleps vy. George W. Smith, 
Lumber Co., (Civ. A.) 185 SW 1043. 

[a] Other statements of the max-: 
im.—(1) In general. Pryor v. Buffalo, 
61 Misc. 162, 1183 NYS 249. (2) “It ts 
the business of equity to follow the 
law.” Bradwell v. Spencer, 16 Ga. 
578, 581. (3) “Equity respects and 
follows the law.” Growney y. O’Don- 
nell, 272 Mo. 167, 180, 198 SW 863. 

48. See cases supra note 47. 

49. Hedges vy. Dixon County, 150 
U.S. 190,:414 'SCt..71, 87 Li ediv1044: 
In re National Cash Register Co., 174 
Fed. 579, 98 CCA 425; Isgrigg v. 
Schooley, 125 Ind. 94, 25 BH dbl: 
Grand Lodge A. O. U. W. v. Child, 
70 Mich. 163, 38 NW 1; Dorner v. 
School Dist. No. 5, 137 Wis. 147, 
118 NW 353, 19 LRANS 171; Pomeroy. 
Eq. Jur. §§ 425-427. A 

50. Isgrigg v. Schooley, 125 Ind. 
94, 25 NE 151; Grand Lodge A. O. U. 
W. v. Child, 70 Mich. 163, 38 NW 1. 

51. Isgrigg v. Schooley, 125 Ind. 
94, 25 NE 151; Grand Lodge A. O. U. 
OL v. Child, 70 Mich. 163, 38 NW 


52. Isgrigg v. Schooley, 125 Ind. 
94, 25 NE 151; Grand Lodge A. O. 
Ae W. v. Child, 70 Mich. 163, 38 NW 


[a] “In other words, equity is the. 
perfection of the law, and is always 
open to those who have just rights 
to enforce where the law is inade- 
quate.” Grand Lodge A. O. U. W. 
v. Child, 70 Mich. 168, 172, 38- NW 
1 [quot Isgrigg v. Schooley, 125 Ind. 
94/100, 25 9 NEY 25475 

53. In re National Cash Register 
Co., 174 Wed. 579, 581; 98 CGA ..4295 
{cit Cye]. 

54. Rowley v. Shepardson,, 90 Vt. 
25, 96 A 374. 

fa] Iustration.—Defrauded buy- 
ers of a farm owned, by husband 
and wife and sold by the husband un- 
der authority from the wife could 
recover in equity from the wife the 
proceeds of the husband’s independ- 
ent fraud turned over to her by the 
husband after she had notice of the 


fraud. Rowley v. Shepardson, 90 Vt. 
25, 96 A 374. 

55. Scott v. Waynesburg Brewing 
Co., 256 Pa. 158,9100 A 591. 

[a] “The max that equity fol- 
lows the law imports, (1), that in 
dealing with legal rights equity 


adopts the rules of law, and (2), 
that in dealing with eauitable estates 
the court applies to them the same 
rules which govern legal estates. In 
the first sense the rule is general and 
absolute; and whenever the court is 
dealing with a legal estate, and there 
is a direct rule of law governing the 
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rights,°*:, and, .seeondly, in determining analogous 


equitable. rights.°7 


»[§.185] ..2. Determining Legal Rights. 
no. countervailing equity requires different treat- 
ment 58 a court of equity in dealing with legal rights 
and interests will follow the rules of law in respect 
While equity, where equitable principles 
have justified it, has eveated many rights unknown 
to the law and even contrary thereto, the maxim 


thereto.®® 


case in ali its circumstances, the 
court is as much bound by it ,as 
would be a court of law if the case 
were pending there.’ 1 Beach Mod- 
ern Eq. §10 [quot Scott v. Waynes- 
burg Brewing Co., 256 Pa. 158, 162, 
100 A 591). 

56. See infra § 185. 

57. See infra § 186. 

58. Mathews v. Mobile Mut. Ins. 
Co., 75 Ala. 85; Fisher v. Peterson, 99 
nhs A 70: “fatt 197 TN. 414. 64 NE 
353]. 

{a] Miustration.—Where plaintiff 
bought a lot which should have had 
a house on it, but the house had 
been removed to an adjoining lot 
which had been purchased after the 
house. was placed there by one with- 
out notice of the facts, the court re- 
fused to apply the legal rule of con- 
tinued title to stolen property as 
against the innocent purchaser. Fish- 
er v. Patterson, 99 Ill. A. 70. : 

59. U. S.—Clinchfield Fuel Co. v. 
Titus;) 226 “Med. 574,° 141°.CCA 330% 
Vose v. Philbrook, 28 F. Cas, No. 
17,010, 3 Story 3385. 

Ala.—Mathews y. Mobile Mut. Ins. 
Go.; 75 Ala.* 85. 

Ky.—Morrison y, Hart, 2 Bibb 4, 
4 AmD 663; Marshall vy. Craig, 1 
Bibb 379, 4 AmD 647. 

Mich.—Hazen vy. Reed, 30 Mich. 
331. 

Mo.—Hayes v. Schati, 229 Mo. 114, 
129 SW 222; McIninch vy. Schall, 229 
Mo. 125,.129 SW 224. 

N. J.—Mullany v. Mullany, 4 N. J. 
Eq. 16, 31 AmD 238. 

N. Y.—Babcock v. Utter, 1 Abb. 
Dec. 27, 1 Keyes 115, 397, 32 HowPr 
439. 

Pa.—Scott v. Waynesburg Brewing 
Co., 256 Pa. 158, 100° A 591; Albright 
ve Albright, .228 “Pa. 552,77 A’ 896, 

Tenn.—Elliott ov. Thompson, 4 
Humphr. 99, 40 AmD 630. 

W. Va.—Depue v. Miller, 65 W. Va. 
129, 64 SE 740, 23 LRANS 775. 

“A court of equity, in dealing with 
legal rights, adopts and follows the 
rules of law, in all cases to which 
those rules are applicable; and when- 
ever there is a direct rule of law 
governing the case in all its circum- 
stances, the court is as much bound 
by it as would be a court of law, 
if the controversy was there pend- 
ing.” Mathews v. Mobile Mut. Ins. 
Co.2'75 Ala. 85,90. 

“However manifest and strong the 
natural equities in the specific in- 
stance may be, the court may not 
depart from the settled rule of law 
in order to do what may be deemed 
substantial justice in the particular 


case e, Hazen v. Reed, 30 Mich. 331, 
[a] Mlustrations.—(1) Equity will 


not impose as a condition of the en- 
forcement of a legal demand the per- 
formance of a disconnected act not 
required by law. Solenberger  v. 
Herr, (Va.) 27 SE 839. (2) A vendor 
covenanted to buy in certain claims 
against the property. He could not 
do so because the purchaser had 
wrongfully himself bought in one of 
them. The vendor recovered at law 
the whole purchase money and the 
purchaser applied to chancery for re- 
lief. Relief was refused on the 
ground that equity follows the law, 
but it was also held that the legal 
rule was consonant with equity. 
Marshall v. Craig, 1 Bibb (Ky.) 394, 
4 AmD 647. 


' 


EQUITY 


Where 


60. See supra § 92. 

61. U. S.—Fielden v. Lahens, 9 F. 
Cas. No. 4,778, 6 Blatchf. 524. 
Heer seniitace v. Perey, 40 Conn. 


Ill.—Stone v. Gardner, 20 Ill. 304, 
71 AmD 268. 

Ky.—Buford y. Buford, 1 Bibb 305. 

N. C.—Streater y. Cape Fear Bank, 
HoING Codie 

Tenn.—Combs y. Young, 4 Yearg. 
218, 26 AmD 225; Henderson v. Over- 
ton, 2 Yerg. 394, 24 AmD 492. 

Va.—Sawney v. Carter, 6 Rand (27 
Va.) 178. 

Eng.—Heard v. Stamford, 3 P. 
Wms. 409, 24 Reprint 1123. 

[a] This rule has been applied: 
(1) Where an insolvent who had been 
discharged sought relief against a 
debt which at law had not been re- 
leased by the insolvency proceedings. 
Foote. v. Percy, ;40 Conn. 85: 1-(2) 
Where plaintiff sought to redeem 
land from execution sale where he 
had suffered the legal title or re- 
demption to be lost. Stone v. Gard- 
ner) 20sLlls SOs td, AnD 2/68. C3) 
Where an effort was made to subject 
to the payment of a debt a fund not 
legally liable. Buford vy. Buford, 1 
Bibb (Ky.) 305. (4) To refuse to 
enforce payment of a destroyed note 
where payment had not been de- 
manded at the place where the note 
was payable. Streater v. Cape Fear 
Bank, 55 N. C. 31. (5) To refuse to 
enforce a promise to emancipate a 
slave where the statute had not been 
followed. Sawney v. Carter, 6 Rand. 
(27 Va.) 173. (6) To refuse to charge 
a surety who had been destroyed at 
law. Fielden y. Lachens, 9 F. Cas. 


No. 4,778, 6 Blatchf. 524. 
62. Conn.—Dickinson y. Glenney, 
2Ueconns LOA. 


Tll.— Rogers v. Higgins, 48 Ill. 211. 
Ky.—Reed v.: Reeves, 18 Bush 447. 
Pa.—Lang’s HEst., 33 PittsbLegJ 9. 
Tex.-—Colleps v. George W. Smith 
Lumber Co., (Civ. A.) 185 SW 10438. 

[a] A condition in a deed void at 
law is also void in equity. Kellam 
vy. Kellam, 2 Patt. & H. (Va.) 357 
(holding that a condition for the ben- 
efit of a third party, a stranger to 
the deed, is void). See also Deeds 
§ 180. 

[b] Feme covert.—(1) Instruments 
of married women invalid at law by 
reason of coverture are invalid in 
equity. Rogers v. Higgins, 48 Ill. 211 
(a deed); Lang’s Hst., 16 PittsbLeg 
JNS (Pa.) 9 (a note). (2) Disabil- 
ities and privileges of coverture gen- 
erally see Husband and Wife [21 
Cye 1304-1356]. 

{c] A note for gambling debt.— 
Reed v. Reeves, 13 Bush (Ky.) 447. 

{d] A forged deed is void in 
equity as well as at law. Whitting- 
ton vy. Summerall. 20 Ga. 345. 

63. U. S.—Magniac v. Thomson, 
15 How. 2815-24 Le eas69s. 

Ala.—Mathews y. Mobile Mut. Ins. 
Cos), (1dyeAla, Sib: 

Ida.—Allen v.. Kitchen, 16 Ida. 133, 
145, 100 P 1052, LRAI917A 568, 18 
AnnCas 914, 

Kan.—Rambo vy. Argentine First 
oe Bank, 88 Kan, 257, 259, 128° .P 

Pa.—Scott v. Waynesburg Brewing 
Co., 256 Pa. 158, 100 A 591; Colonial 
Trust Co. vy. Central Trust Co., 243 
Pa. 268, 90 A 189; Albright v. Al- 
bright, 228 Pa. 552,.77 A. 896. 

“Wherever the rights or the situa- 


Teoh . Sf es) 
* ‘ 


has frequently been given as a reason for refusing 
to ereate rights or liabilities unrecognized at law 
when not justified by equitable considerations.** 
Thus equity will not impart validity to an instru- 
ment which is void at law.®? 
as a reason for a refusal to change or unsettle rights 
established by law;°* and for a refusal to disregard 
constitutional or statutory provisions.®+ 


It has also been given 


Where a 


| tion of parties are clearly defined and 


established by law, equity has no 
power to change or unsettle those 
rights or that situation, but in all 
such instances the maxim ‘Atquitas 
sequitur legem’ is strictly applic- 
able.’ Magniac v. Thomson, 15 
How. (U. S.) 281, 299, 14 L. ed. 696 
[quot Allen y. Kitchen, 16 Ida. 133, 
146, 100 P 1052, LRA1917A 563, 18 
AnnCas. 914]; Rambo v. Argentine 


182. 

{aj “Legal rights are as safe in 
law, and however strong an appeal 
may be to the conscience of a chan- 
cellor for equitable relief, he is pow- 
erless to grant it if the one from 
whom it must come will be deprived 
of a legal right.” Colonial Trust 
Co. v. Central Trust Co., 243 Pa. 268, 
276, 90 A 189: 

64. J. S—Hedges v. Dixon Coun- 
ty STS OW Ss ais. 
ed. 1044. 

Ida.—Allen v. Kitchen, 16 Ida. 133, 
100 P 1052, LRAI9L7TA 568; 18 Ann 
Cas 914. 

Kan.—Beeson v. Brotherhood of 
Locomotive Firemen, etc., 101 Kan. 
899, 166 P 466; Rambo y. Argentine 
First State Bank, 88 Kan, 257, 128 
BP 182: ; 

Me.—Fisher vy. Shaw, 42 Me. 32. 

Pa.—Scott v. Waynesburg Brew- 
ins Coz. 256. Pay a5 85e10e SA 597. 

Tex.—Colleps vy. George W. Smith 
Lumber Co., (Civ. A.) 185 SW 10458. 

Va.—Anderson y. Anderson, 2 Call. 
(6 Va.) 198, 206. 

“Courts of equity can no more 
disregard statutory and constitution- 
al requirements and provisions than 
can’courts of law. They are bound 
by positive provisions of a statute 
equally with courts of law, and 
where the transaction, or the con- 
tract, is declared void because not in 
compliance with express statutory or 
constitutional provision, a court of 
equity cannot interpose to give valid- 
ity to such transaction or contract, or 
any part thereof.” Hedges vy. Dixon 
County yattO Us Si 182 198 pa Soe 
71, 387 L. ed. 1044 [quot Allen v. 
Kitchen, supra; Rambo y. Argentine 
First State Bank, supra]. 


the intention of the Legislature as 
well as Courts of Law; and when the 
Legislature have determined a mat- 
ter with its circumstances, a Court 
of Equity cannot intermeddle, or re- 
lieve against the express provisions 
of the statute.’ Anderson y. An- 
derson, supra. 

[a] A railroad right of way fixed 
by law at a certain number of feet 
on each side of center line of track, 
eannot be reduced merely because 
equitable considerations would seem 
to entitle adjoining landowner to a 
portion of such right of way. Van 
Dyke v. Arizona Hastern R. Co., 18 
Ariz. (220, 15%7-P T0419: 

[b] A mechanic’s lien on a home- 
stead (1) can be acquired only by 
strict compliance with the statutory 
provisions regarding the execution of 
such instruments. Colleps v. George 
W. Smith Lumber Co., (Tex. Civ. A.) 
185 SW 1043. (2) Property subject 
to mechanics’ liens generally see Me- 
chanics’ Liens [27 Cyc 25-28]. 

[c] Statute of frauds.—(1) The 
rule of the text has been applied to 
an instrument defective by reason of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


First State Bank, 88 Kan. 257, 128 P 


chancery as they are in a court of . 


14 .S0t. 7; 3? te 


“A Qourt of Equity must consult ' 


ae 


mies 


F§§ 184-185 | 


-§§ 185-186] 


‘it cannot be aided in equity.” 


court of law has established a right, it is not with- 
in the province of equity to disregard it,®° as in the 
case of determining the amount of a debt by reduc- 
ing it to judgment °° or of adjudicating the validity 
So in affording relief similar to that 
granted at law, such as awarding interest,°* fixing 
the priority of liens,°® and in foreclosure proceed- 
Ings in jurisdictions where a statutory action at 
law is the prevailing method,” the maxim has been 
applied. Equity will generally follow the law in 
preserving the right of exemption as against -a set- 
off.7t Also it will follow legal rules of evidence,?? 
and, except by way of discovery,’® will not take 
jurisdiction because plaintiff cannot establish his 


of a tax.§7 


ease by legal evidence.74 


[§ 186] 3. Determining Equitable Rights. Equity 


its failure to comply with require- 
ments of the statute of frauds. 
len _yv. Kitchen, 16 Ida. 133, 
1052, 1056 (where it is said: “If a 
court of equity can supply one re- 
quirement of a contract that is re- 
quired by the statute of frauds to be 
in writing, it may supply another, 
and the logical conclusion would be 


that it might in the end supply all. 
-the requirements and thereby con- 


travene a positive statute’); Fisher 
v. Shaw, 42 Me. 32; Birch v. Baker, 
81 N. J. Eq..264, 86 A 932. (2) Stat- 
ute of frauds generally see Frauds, 
Statute of [20 Cyc 147]. 

[d] Registry of deeds.—(1) Equity 
cannot ignore a_ positive statute 
touching the effect to be given 
the registry of deeds. Trigg v. Ver- 
million, 113 Mo. 230, 20 SW 1047. 
(2) Record and registration of deeds 
generally see Deeds §§ 184-194. 

- [e] Judgment liens.—(1) “The ex- 
istence, 
judgment lien are matters purely 
legal, dependent upon statutory pro- 
visions, and if the lien fails at law 
Scott 
v. Waynesburg Brewing Co., 256 Pa. 
158; 2162, 100 -A- 591. ~(2) 1Gbien sof 
judgments generally see Judgments 


. £23 Cyce-1350-1406]. 


[f] Statute oflimitations.—Equity, 
although not bound by statutes of 
limitation, will follow and apply 
them in principle. Alexander. v. 
Fidelity Trust Co., 238 Fed. 938 [rev 
on other grounds 243 Fed. 162, 
CCA 28]; Stewart. v. Jones, 219 Mo. 
614, 118 SW 1, 1381 AmSR 595. See 
also infra § 251. 

fg] ime to record marriage set- 
tlements.—If the failure to record a 
marriage settlement is not caused by 
fraud, a court of equity cannot grant 
relief as against the express terms 
of the act requiring such settlements 
to be recorded within eight months. 
Anderson y. Anderson, 2 Call (6- Va.) 


198. 

Calef v. Parsons, 48 Ill. A: 
253: Provident Sav. Inst. v. Allen, 
S71 N. J. Ha. 36o[afl 360N. J.-Eg. 627 
mem]. : 

66. Calef v. Parsons, 48 Ill. A. 
253, 258 (where the court said: “The 
court had judicially determined that 
matter, and whether right or wrong, 
such determination was conclusive as 
long as it was permitted to remain 
without amendment. No other rule 
would enable one to deal safely with 
property subject to judgment lien. 
Such is certainly the legal view of 
the matter, and how will equity re- 
gard it? Equity follows the law, and 
where no equitable considerations in- 
tervene, or where equities are equal, 
it will leave parties to the situation 
assigned them at law’’). 

67. Provident Say. Inst. v. Allen, 
37. N. J. Ea. 36 [aff 36 N. J. Eq. 627 
mem]: 

68. U. S.—Nashua, etc., R. Corp. 
v. Boston, etc.; R. Corp., 61 Fed. 237, 
9 CCA 468. 

Ala.—Chambers v. Wright, 52 Ala. 
444: Crocker-v. Clements, 23 Ala. 296. 

Cal.—Pujol v. McKinlay, 42 Cal. 


to. 


validity and extent of af 


156° 


EQUITY 


acter.’ 


followed.*? 


559. 

Ill.—Morrison vy. Smith, 130 Ill. 304, 
23 NE 241; Atchison, etc, R. Co. v. 
Chicazo, ete: Re Coy 54. TA. 395; 


407 [rev on other grounds 162 Ill. 
632, 44 NE 823, 35 LRA 167]. 

Md.—Latrobe y. Winans, 89 Md. 
636, 438 A 829. 

N. Y.—Woerz v. Schumacher, 161 
No ¥.1 5387, 56-NH723 Pryor v. Buf- 
falo,—- 646 Mise...  L62.0 T1383 sN YS: 2:49); 
Campbell v. Mesier, 6 Johns. Ch. 21. 


“Interest in equity is allowed be- 
cause of equitable considerations. 
Equity follows the law, and ordina- 
rily, if it gives interest, does so be- 
cause, under the statutes, the party 
is entitled to it; but a court of 
equity, subject to rules of law, gives 
or withholds interest as under all 
the circumstances of the case and 
the law applicable thereto, it deems 
equitable and just.’’ Atchison, etc., 
R. Co. v. Chicago, ete., R. Co., supra. 

Right to interest generally see In- 
terest [22 Cyc 1474-1521]. 

69. Ala.—Mathews v. Mobile Mut. 
Ins. Co., 75.\Ala. 85. 

Ark.—Lawson v. Jordan, 19 Ark. 
297, 305, 70 AmD 596. , 

Mo.—Trigg v. Vermillion, 113 Mo. 


230, 20 SW 1047. - 

N. J.—Sanborn vy. Adair, 29 N. J. 
Eq. 338. 

N Y.—Hamilton ; Trust, Co. _v. 


Clemes, 17 App. Div. 152, 45 NYS 
141 [aff 163 N. Y. 423, 57 NE 614]. 

“Ajithough a judgment lien isa legal 
right, yet it will be recognized, pro- 
tected, and enforced by courts of 
equity in the same manner as a 
law, in accordance with the inaxim: 
equitas sequitur legem. And courts 
of equity, in the administration of 
assets, follow the rules of law in 
regard to legal assets, and enforce 
antecedent liens, claims and charges 
existing upon property, according to 
priority.” Lawson v. Jordan, supra. 

{a] Illustration.—Where creditors 
reduce their claims to judgment not- 
withstanding the filing of a_ suit 
wherein a receiver was subsequently 
appointed and all creditors were re- 
quired to prove their claims, such 
ereditors take priority. Clinchfield 
Fuel Co. v. Titus, 226 Fed. 574, 141 
CCA 330. 

70. Hannah v. Davis, 112 Mo. 599, 


20 SW 686: Smith v. Godwin, 145 
N. GC. 242, 58 SH 1089. 

71. Wabash R. Co. v. Bowring, 193 
Mo. A. 158, 77 SW 106. 

72. Phillip v. Love, 54 Ill. A. 526; 
Reed v. Clarke, 4 T. B. Mon. (Ky.) 
18: Newman v. Wilbourne, 10 S. C. 
Eq. 10. 

73. See Discovery §§ 2-48. 


74. Phillip v. Love, 54 Ill. A. 526; 
Reed v. Clarke, 4 T. B. Mon. {Ky.) 


18; Newman v. Wilbourne, 10 S. C. 
Eq. 10. 

75. Newell v. Morgan, 2 Del. 225 
[rev 2 Del. Ch. 20]; Kip v. Kip, 33 
N. J. Eq. 213; Sanborn v. Adair, 29 


N. J. Eq. 338, 344. p 

“Tt is a common maxim that equity 
follows the law; in dealing with 
eases of an equitable nature it 
adopts and follows the analogies fur- 


[21 Cer 207 


often by analogy, where the conditions are similar, 
applies the rules governing legal estates and rights 
to equitable estates and rights of analogous ehar- 
Thus it has been held that if a person is 
capable of holding the legal title to property, he is 
capable of holding the equitable title;*® but if he is 
incapable of holding the legal title he is equally 
incapable of having a trustee hold it for him.%? 
was determined at an early day that equitable es- 

tates would be guided by the same rules of descent . 
as legal estates,’* and in construing the limitations 

imposed by a deed of trust the rules of law will be 

A dower proceeding will generally be 

determined upon legal principles.%° 
gard to the incidental as well as the principal de- 
mand, follows the law.’ 


It 


Equity, in re- 


Thus it applies the legal 


nished by the rules of law.’ San- 
born v. Adair, supra. 
{a] This rule has been applied to: 


(1) A judgment entitled to priority 
of payment from the proceeds of land 
fraudulently conveyed, where it 
would have had priority of lien had 
the legal title been in the judgment 
debtor. Newell v. Morgan, 2 Del. 
225 [rev 2 Del. Ch. 20]. (2) A con- 
veyance of equitable title held in- 
operative where one of legal title 
would be so. Kip vy. Kip, 33 N. J. 
HiqeZ13: 

76. In re Federal Biscuit Co., 214 


Fed. 221, 130 CCA 635. 

77. In re Federal Biscuit Co., 214 
Fed. 221, 130 CCA ‘635. 

78. Cowper v. Cowper, 2 P. Wms. 


720, 24 Reprint 930. 

Descent and distribution generally 
see Descent and Distribution 18 C. J. 
Deo. 

79. Dibrell 
691, 704. 

“The first question involves the 
construction of the limitations in the 
deed creating the trust estate. It is 
a common maxim that equity fol- 
lows the law: equitas sequitur legem. 
Where a rule of the common or stat- 
ute law is direct and governs the 
case with all its circumstances or 
the particular point, a court of equity 
is aS much bound by it as a court of 
law, and can as little justify a de- 
parture from it. A court of equity 
cannot disregard the canons of de- 
scent. In general, in courts of 
equity, the same construction and 
effect are given to’perfect trust es- 
tates as are given by courts of law 
to legal estates. The incidents, prop- 
erties, and consequences of the es- 
tates are the same. The same re- 
strictions are applied as to creating 
estates and bounding perpetuities and 
giving absolute dominion over prop- 
erty. The same modes of constru- 
ing the language and limitations of 
the trusts are adopted. 1 Story Eq. 
(Redf, ed) pp 53-55 § 64.” Dibrell v. 
Carlisle, supra. 

Construction of deeds generally see 
Deeds §§ 195-480. ; 

Construction of trusts generally 
see Trusts [39 Cyc 194-246]. 

so. Drost v. Hall, 52 N. J. Eq. 68, 
70, 28 A 81; Ocean Beach Assoc. v. 
Brinley, 34 N. J. Hq. 438. 

“Dower, when founded on a legal 
seizin, is a pure legal right, and 
while courts of equity possess con- 
current jurisdiction with courts of 
law for its enforcement, yet, In cases 
where no equitable right is involved; 
they determine the right set up by 
the widow by precisely the same 
principles which would govern the 
decision of a ccurt of law in a like 
case. And if her right to dower is 
denied on legal grounds, equity will 
defer the final determination of her 
claim until her legal right has been 
established by a judgment at law.” 
Drost v. Hall, supra. 


v. Carlisle, 48 Miss. 


Dower in equitable estates sce 
Dower §§ 69-79. 

81. Peter v. Hargrave, 5 Gratt. 
(46 Va.) 12. 


. that not by halves.’’ ®% 


198 [210.J3.] 


rule of damages.*? Where there is no right to mesne 
profits at law, none can be recovered in equity.** 

It is said to be a general rule that ‘‘if an action at 
law will not lie upon a contract to recover damages 
for its breach, a court of equity will not decree its 


specific execution.’’ + 


[§ 187] 
Not by Halves. 


maxim lies in its last words. 


fitigation.®° 


82. Winans vy. Latrobe, 89 Mada. 
636, 43 A 829. 

Damages, 8d Saleem see 
LT C31 T8 p o: 


83. Deter Vv. 


Damages 


Hargrave, 5 Gratt. 


(46 Va.) 12 (suit by slave for free- 
dom). 

84. Hickman v. Grimes, 1 A, K. 
Marsh. (Ky.) 86, 10 AmD 714. See 
ree Specific Performance [36 Cyc 

85. Tallman vy. Varick, 5 Barb. 


CN. Y.) 277; Knight v. Knight, 3 P. 
Wms. 331, 24 Reprint 1088. 

fa] This maxim does not appear 
in Francis, in Pomeroy, in Bispham, 
nor in Story Eq. Jur., but is given in 
Story Eq. Pl. § 72. 

{b] Other statements of rule.— 
(1) “Equity does nothing by halves.” 
Carlton vy. Southern Mut. Ins. Co., 72 
Ga. 371, 393.{quot Latimer v. Irish- 
American Bank, 119 Ga. 887, 897, 47 
SE 322; Massie v. Heiskell, 80 Va. 
7189, 803]. C) sits characteristic 
of equity to do justice, and not by 
halves.” Beville v. Boyd, 16 Tex. 
Civ. A. 491, 493, 41 SW 670, 42 SW 
318 {rev on other grounds 91 Tex. 
439, 44 SW 287]. (3) “A court of 
equity ought to do justice completely, 
and not by halves.” Camp v. Boyd, 
229 WU. Ss 530,551, 33 SCt 785, 57 Mis 
ed. 1317. (4) “Bauity does nothing 
grudgingly or by halves. Its out- 
stretched arm corrects, but with lov- 
ing kindness withal.” Stitt v. Stitt, 
205 Mo. 155, 165, 103 SW 547 [quot 
Jelly v. Lamar, 242 Mo. 44,52,145 SW 
799]. (5) “When equity lays hold 
of a subject-matter it does not lift 
its hand until plenary and perfect 
justice is done as near as may be 
wnder the issues.” Jelly v. Lamar, 
supra. (6) “It is the desire as well 
as the duty of this court, never to 
do justice by the halves—never 
merely to beget business for another 
court—and never, when a case is 
fairly within its jurisdiction, to leave 
open the door for litigation farther 
or in any other place, if it can pos- 
sibly be here closed.” Decker vy. Cas- 
key, 1 N. J. Eq. 427 [cit Camp v. 
Boyd, 229 U. S. 530, 33° SCt. 7385, 157 
L. ed. 1317, and quot Williams v. 
Winans, 22 INT: Bg. 573, 957 U), . (Ch) 
“Equity will not permit litigation by 
piecemeal, but will determine the 
whole controversy where all the facts 
and parties are before it.’ Curtin 
vw. Krohn, 4 Cal. A. 131, 135, 87 P 243. 

{c] This maxim has sometimes 
been treated as a corollary of the 
maxim that equity will not suffer a 


wrong to be without a _ remedy. 
iene Eq. § 37. See also infra 
§ 188. 


se. U. S.—Camp v. Boyd, 229 U.S. 
530, 33 SCt 785, 57 L. ed.-1317. 

Ga—Latimer vy. Irish-American 
Bank, 119 Ga. 887, 47 SE 322; a vio 
Vv. Southern Ins. Co., 72. Ga. 

N. J.—Williams v. Winans, oo Nivde 
Eq. 573; Decker v. Caskey, 1 N. J. 
Eq. 427. 


H. Equity Delights to Do Justice and 
A maxim not often quoted in the 
opinions is that ‘‘equity delights to do justice, and 
The significance of this 
It means that it is 
the aim of equity to have all interested parties in 
court and to render a complete decree adjusting all 
rights and protecting the parties against future 
The principle of the maxim embraces 
the well-established doctrine that when equity once 
aequires jurisdiction it will retain it so as to af- 


EQUITY 


usual rules.% 


N. Y.—Tallman v. Varick, 5 Barb. 
PAU 

Va.—Massie’ vy. Heiskell, 80 Va. 
789. 

Iing.—Knight v. Knight, 3 P. Wms. 


331, 24 Reprint 1088; Mitford Ch. Pl. 
p 144. 

{a] Surety’s rights.—The applica- 
tion of this maxim allows a surety 
the option of suing on the original 
obligation as an assignee in equity, 
or on the implied assumpsit. Be- 
ville .v. Boyd, 16 Tex. Civ. A. 491, 
41 SW 670, 42 SW 318 [rev on other 
grounds 91 Tex. 439, 44 SW 287] 
(where it is said: “Any other rule 
fails to do complete justice, and is 
unworthy of a place in enlightened 
equity jurisprudence’’). See also 
Principal and Surety [32 Cyc 261]. 

87. Retention of jurisdiction see 
supra a8 117-129. 

ss. U. S.—Southern California R. 
Co. v. Rutherford, 62 Fed. 796. 

Cal.— Wickersham v. Crittenden, 93 
Cal. 17; 28) P88. 

Ky.—Williamsburg v. Weesner, 164 
Ky. 769, 774, 176 SW 224 [quot Cye]. 

Me.-—Stratton v. Huropean, etec., R 
Co., 74 Me, 422. 

Mo.—State v. Rombauer, 104 Mo. 
619, 15 SW 850, 16 SW 502; State 
v. Tittmann, 103 Mo. 553, 15 SW 936; 
State v. Curran, 45 Mo, A. 142. 

N. J.—Britton v. Supreme Council 
TU aUA Wee OLN AIT Big. ¥ 102) 218 iP AwrG75; 
19 AmSR 376 [aff: 47 IN. J. Eq. 325, 
21 A 754]. 

N. Y.—Peo. v. Tweed, 13 AbbPrNS 
ee Hadden v. Spader, 20 Johns, 554. 

. C.—Sumner v. Staton, 151 N, C. 
198, 65 SH 902, 18 AnnCas 802.° 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909; Balch y. Beach, 
119 Wis. 77, 95 NW_ 132. 

Eng.—Charitable Corp. v. Sutton, 2 
Atk, 400, 26 Reprint 642. 

[a] Other expressions of rule.— 
(1) “Equity will not suffer a: right 
to be without a remedy.’ Bispham 
Prin. Eq. (3d ed) p 53 [quot Gavin 
v. Curtin, 171 Tll. 640, 646, 49 NE 
5238, 40 LRA 776]. (2) “Equity suf- 
fers not a right to be without a 
remedy.” Francis Max. VI. (3) “A 
court of equity need not search for 
precedents, nor worry about the tech- 
nical rules of law.’ Merrihew v. 
Parrott, 168 App. Div. 704, 711, 154 
NYS 747. (4) “That justice may 
prevail, a court of equity will de- 
vise a remedy to meet every new 
emergency, and will enforce the res- 
titution of property when it has ju- 
risdiction of the same.” Tarnow v. 


A ae tage ta 82 Nebr. 1, 9, 116 NW 
1031. 
g9.. U. S—Joy v. St. Louis, 138 


We S. Ly LINSOt) 243003 4d 843° 
Southern California R, Co. vy. Ruther- 
ford, 62 Fed. 796; Toledo, ete., R. Co. 
v. Pennsylvania Co., 54 Fed. 746, 19 
LRA 395. 

Tll.— Gavin v. Curtin, 171 Ill. 640, 
49 NE 5238, 40 LRA 1776; Dodge v. 
Cole, 97 Ill. 338, 37 AmR 111. 


-54 Fed. 746, 751, 19 LRA 


[§§ 186-188 


ford complete relief.8” 

[§ 188] I. Equity Will Not Suffer a Wrong to 
Be without a Remedy—1. In General. 
not suffer a wrong to be without a remedy. 
maxim includes the whole theory of equity juris- 
diction, that it affords relief wherever a right exists 
and no adequate remedy at law is available,’* sub- 
ject to the rules already stated in respect to the 
scope and limits of equity jurisdiction.” 
application to equity of the broader legal maxim: Ubi 
jus ibi remedium.®*? 
where a statute creates a new right which cannot 
be adequately enforced at law, equity will contrive 
remedies and orders to enforce it,°? unless the stat- 
utory remedy is exclusive °* as determined by the 
The fact that there has been no 
precedent will not deter a court of equity from 


Equity will 
58 se hires 


It is the 


In accordance with the maxim, 


Ky.—Williamsburg v. Weesner, 164 
Ky. 769, 774, 176 SW 224 [quot Cyc]. 

Nebr.—Tarnow v. Carmichael, 82 
Nebr. 1, 116 NW 1081. 

W. Va.—Fleshman v. McWhorter, 
54 W. Va. 161, 46 SE 116. 

Wis.—Boring vy. Ott, 138 Wis. 260, 
119 NW 865, 19 LRANS 1080; Balch 
v:; Beach, 119 Wis. 77,°95 NW. 132, 

“The powers of a court of equity 
are vast, and its processes and pro- 
cedure as elastic, as all the chang- 
ing emergencies of increasingly com- 
plex business relations and the pro- 
tection of rights can demand.” ‘To- 
ledo, etc., R. Co. v. Pennsylvania Co., 
395. 

“Tt is one of the most useful func- 
tions of a court of equity that its 
methods of procedure are capable of 
being made such as to accommodate 
themselves to the development of the 
interests of the public, in the pro- 
gress of trade and traffic, by new 
methods of intercourse and transpor- 
tation.” Joy v. St. Louis, 138 U. S. 
1, 50, 11 SCt 243, 34 L. ed. 843 [quot 
Toledo, ete, Gk: Co. y. Pennsylvania 
ery eubre): 

a “Where a right recognized by 
municipal law exists and courts of 
law do not provide an adequate rem- 
edy for the enforcement, mainte- 
nance and protection of that right,” 
equity will take jurisdiction. Gavin 
v. Curtin, 171 Ill, 640, 647, 49 NE 623, 
40 LRA 776. 

90. See supra §§ 7-149. 

91. Southern California R. Co. v. 
Rutherford, 62 Fed. 796; 1 Pomeroy 


Eq. Jur. (2d ed) § 423. See also 
[389 Cye 660]. 
92. U. S—Joy v. St. Louis, 138 


U.. 8. 1, 11 ‘SCt 248, 34 L. ed. 843% 
Gilchrist v. Helena Hot Springs, etce., 
R. Co., 58 Fed. 708; Toledo, ete., R. 
Co. v. ‘Pennsylvania Co., 54 Red. 746, 
19 LRA 395. 

Cal.—Gibson v. Trinity County, 80 
Gal. 48697 220 NP Deeb - 

T1l.—Rhoten v. Baker, 104 Ill. A. 653. 
— Y.—Innes v. Lansing, 7 Paige 


Wis.—Balch y. Beach, 119 Wis. 77, 
95 NW 182. 

{a] A duty imposed upon a court 
by statute, without other qualifica- 
tion, is to be exercised at law or in 
equity according to its nature or 


character. Gephart y. Starrett, 47 
Md. 396. ‘ 
[b] A statute which does not des- 


ignate where a right conferred by 
it is to be enforced is to be admin- 
istered by a remedy at law. Helme 
v. Queenan, 18 Ill. A. 103. 


93. Innes y. Lansing, 7 Paige 
(N. SED) es 
[a] Where a statute prescribes an 


inadequate remedy for a right con- 
ferred by it, a court of equity can- 
not supply the defect. Janney Vv. 
Buell, 55 Ala. 408. 

Inadequate statutory remedies see 
Supra § 20. 

94. See Actions §§ 100-109. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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awarding relief in a proper case.®® 
sometimes vindicated by denying that a wrong ex- 
ists when no remedy can be afforded.®® 

{[§ 189] 2. Limitations of Rule. 
tion of this maxim is far from universal; and it has 
been denied that the maxim is binding upon equity 
courts at all.°’ It is only in a general and not in a 
literal sense, that the maxim has force.?8 


95. Toledo, etc., R. Co. vy. Penn- 
sylvania Co., 54 Fed. 746, 19 LRA 
395; Fienhold y. Babcock, 275 Ill. 
282, 113 NE 962; Gavin v. Curtin, 171 
Dl. 640, 49 NE 528, 40 LRA 776; 
Dodge v. Cole, 97 Ill. 338,37 AmR 
111; National Tradesmen’s Bank v. 
Wetmore, 121 N. Y. 241, 26 NE 548; 
Rindge v. Baker, 57 N. Y. 209, 15 
AmR 475; Harrigan y. Gilchrist, 121 
yes 127, 99 NW 909. See also supra 

“The jurisdiction of a court of 
equity does not depend upon the mere 
accident whether the court has, in 
some previous case or at some dis- 
tant period of time, granted relief 
under similar circumstances, but 
rather upon the necessities of man- 
kind, and the great principles of 
natural justice, which are recognized 
by the courts as a part of the law 
of the land, and which are applicable 
alike to all conditions of society, all 
ages, and all people. ... Where it is 
clear the circumstances of the case 
in hand require an application of 
those principles, the fact that no 
precedent can be found in which re- 
lief has been granted under a simi- 
lar state of facts is no reason for 
refusing it.’”’ Dodge vy. Cole, 97 Ill. 
338, 364, 37 AmR 111 [quot Gavin 
v. Curtin, 171 I11..640, 647, 49 NE 523, 
40 LRA 776]. 

“Every just order or rule known 
to equity courts was born of some 
emergency, to meet some new condi- 
tions, and was, therefore, in its time, 
without a precedent. If based on 
sound principles, and beneficent re- 
sults follow their enforcement, af- 
fording necessary relief to the one 
party without imposing illegal bur- 
dens on the other, new remedies and 
unprecedented orders are not unwel- 
come aids to the chancellor to meet 
the constantly varying demands for 
equitable relief.” Toledo, etc., R. Co. 
Pennsylvania Co., 54 Fed. 746, 751, 
19 LRA 395 [quot Southern Cal. R. 
fo. v. Rutherford, 62 Fed. 796, 797]. 

[a] “hough no precedent may be 
at hand in a given situation, since 
erinciples of equity are so broad that 
the wrong involved need not go with- 
out a remedy, its doors will swing 
open for the asking, and a new pre- 
eedent be made, an old principle 
again being illustrated.” Harrigan 
vy. Gilchrist, 121 Wis. 127, 236, 99 NW 
909. 

96. Cronin v. Potters’ Co-op. Co., 
11 Oh. Dec. (Reprint) 748, 29 CincL 
Bul 52. See also infra § 189. 

[a] Contrary views.—(1) “The 
maxims, that every right has a rem- 
edy, and that where the law does 
not give redress, equity will afford 
relief, however just in theory, are 
subordinate to positive institutions, 
and cannot be applied, either to sub- 
vert established rules of law, or to 
give the court a jurisdiction hitherto 
unknown.” Donovan y. Finn, Hopk. 
(N. Y.) 59, 79, 14 AmD 531 [quot 
Durant y. Albany County, 26 Wend. 
Nites Visue OG. colle (2) “To this I 
would merely add, that in many 
cases the legislature, and not the 
courts, can alone furnish to_existing 
rights effectual remedies,” Durant v. 
Albany County, 26 Wend. (N. Y.) 66, 
90 [rev 9 Paige 182] (where it 1s said: 
“Our Chancellor, in the case now 
under consideration, would seem to 
recognize this principle when he 
says: ‘where a statute gives the right, 
without furnishing an adequate rem- 
edy to enforce such right, it is a 
part of the established jurisdiction 


EQUITY 


The maxim 1s | ‘‘wrong’’ 


The applica- 


remedy.” Even 


The term | less he belongs 


of this court to lend its aid and fur- 
nish an effectual remedy, where it 
cannot be had by a common law pro- 
ceeding.’ Now this is a very preg- 
nant proposition, and seems to me 
to be fraught with great danger. In- 
deed so broad and expansive is its 
principle, as to cover almost every 
actual or supposable assumption of 
equity jurisdiction and powers. With 
great deference to the learned Chan- 
cellor, who has thus put forth this 
principle, it would seem to me that 
in a case coming under no general 
head of equity, and presenting no 
fact or incident of equitable cog- 
nizance' to give it jurisdiction, for 
the court of chancery to interfere 
merely to eke out a defective juris- 
diction of the courts of common law, 
would be to exercise legislative 
rather than judicial powers. It 
would be the assumption of new 
rather than the exercise of estab- 
lished jurisdiction. Such, too, with 
great respect, I apprehend not to be 
the wel established rule of law’’). 
"97. Powers’ App., 125 Pas 175,186, 
17 A 254, 11 AmSR 882, 

“The maxim of the common law, 
that wherever there is a right there 
is a remedy for its infraction, has 
never been adopted by courts of 
equity. A party whose right is clear 
may sleep upon it until his demand 
becomes stale. He may look on while 
valuable structures are erected, when 
he might successfully ohject, and re- 
main silent until large sums have 
been expended or important inter- 
vening interests have grown up. In 
such cases the fact that he might 
have objected at the outset will not 
avail him. A suitor must not oniy 
appear in a court of equity with 
clean hands, but he must come with 
reasonable promptness, in good faith, 
and with a just and equitable de- 
mand; otherwise the conscience of 
the chancellor will not be moved. If 
an injunction is prayed for where 
upon a consideration of the whole 
case it ought not in good conscience 
to issue, a mere legal right in the 
plaintiff will not move the chancel- 
lor.’ Powers App., supra. 

98. Hedges v. Dixon County, 150 
WeiSeeiS2) JAS SCtr iden sie Ca, Osa, 
Pizzati’s Suce., 141 La. 645, 75 S 498; 
Greene v. Keene, 14 R. I. 388, 395, 
51 AmR 400; Pietsch v. Milbrath, 123 
Wis. 647, 101 NW 388, 102 NW 342, 
107 AmSR 1017, 68 LRA 945. 

“The maxims, that every right has 
a remedy, and that where the law 
does not give redress equity will af- 
ford relief, however just in theory, 
are subordinate to positive institu- 
tions, and cannot be applied either 
to subvert established rules of law, 
or to give the courts a jurisdiction 
hitherto unknown.” Greene v. Keene, 
supra, . 

[a] “This maxim means nothing 
more than that whatever may be due 
to one may be demanded judicially in 
some form or other; or, in other 
words, that the courts are open for 
the vindication of all rights no mat-~- 
ter what they may be.’  Pizzati’s 
Suce., 141 La. 645, 75 S 498. ; 

99. Harrigan vy. Gilchrist, 121 Wis. 
127, 99 NW 909. ‘ 

1. Pietsch v. Milbrath, 123 Wis. 
647, 101 NW 388, 102 NW 342, 107 
AmSR 1017, 68 LRA 945 (statute of 
limitations); Rowell v. Smith, 123 
Wis. 510, 529, 102 NW 1, 3 AnnCas 
773 (statute of frauds). 

“Courts must regard wrongs not 
remediable because of the statutes as 
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in the maxim does not include violations: 
of mere moral rights,®® nor conduct which the law 
for any reason has made not actionable.t 
numerous classes of cases where equity will afford 
no relief, although the party has no other adequate 


There are’ 


where the suitor is clearly without 


relief at law, he will not be aided by chancery, un- 


to the class recognized: by it as 


not wrongs at all, at least of any 
greater dignity than those breaches 
of moral obligations which must al- 
ways be left to be redressed in other 
ways than by judicial tribunals, they 
not being within the maxim: ‘There 
is no wrong without a remedy.’ ” 
Rowell v. Smith, supra. 

“Tt is not infrequently that we see 
that valuable doctrine invoked where 
it has no proper place. It is never 
applicable to give a remedy for a 
wrong, so called, which is not a 
wrong at all, because the written law 
makes it otherwise.” Pietsch v. Mil- 
brath, 123 Wis. 647, 671, 101 NW 
388, 102 NW 3842, 107 AmSR 1017, 
68 LRA 945. 

2. U.S.—Thompson y. Allen Coun- 
ty, £15, .UiS. (550; 6. SCtn140e. 29) as 
ed. 472; Rees v. Watertown, 19 Wall. 
107,22 L. ed. -72. 

Ala.—Moulton vy. Reid, 54 Ala. 320. 

Fla.—Finnegan v, Fernandina, 15 
Fla, 379, 21 AmR. 292, 

ill.—Peo. vy. Widant, 48 Ill. 2635 
Boren vy. Smith, 47 Ill. 482; Moore v. 
Hoisington, 31 Ill. 243. 


Jowa.—Cochran y. McCleary, 22 
Iowa 75. 
Md.—Hamilion y. Carroll, 82 Md. 


326, 33 A 648. 
Pa.—Hagner Vv. Heyberger, 26. 
Watts & S. 104, 42 AmD 220. 


Tex.—Riggins y. Thompson, 30: 
Tex. Civ. A. 242, 70 SW... 578: 
Wash.—Eisenberg v. Nichols, 57 


Wash. 560, 107 P 371. 

[a] MIlustration.—Where a party 
to a cause, relying on an oral stipu- 
lation between counsel that a super- 
sedeas bond will be filed of which 
the opposite party knows nothing, 
delays enforcing his execution until 
limitations have expired, no action 
will lie against the opposite party 
by virtue of the maxim that equity 
will not suffer a wrong without af- 
fording a remedy therefor. WHisen- 
vere vy. Nichols, 57 Wash. 560, 107 P 
qe 
[b] Claims against municipal cor- 
-porations.—_No matter how complete- 
ly the machinery of the common 
law may fail to relieve a creditor of 
a municipal corporation, equity will 
not, as a rule, interfere through the 
medium of the extraordinary remedy 
of a receiver or similar means to eol- 


lect the debt. Thompson y. Allen 
County, 115 U. S. 550, 6 SCt 140, 29 
L. ed. 472; Rees. v. Watertown, 19 
Wall. (U. S.) 107, 22 L. ed. 72; Finne— 
gan_v. Fernandina, 15 Fla. 379, 22 
AmR 292. See also generally Mu- 
nicipal Corporations [28 Cyc 1647, 


1765]. 

{c] Political matters.—(1) As a 
rule, chancery will not interfere in 
merely political matters, like con- 
tested elections, even though the ma- 
chinery provided by statute is in- 
adequate and unsatisfactory. Moul- 
ton v. Reid, 54 Ala. 320; Moore v. 
Hoisington, 31 Ill. 243; Cochran v. 
McCleary, 22 Iowa 175; Hagner v. 
Heyberger, 7 Watts & S. (Pa.}) 104, 
42 AmD 220; Riggins y. Thompson, 


30 Tex. Civ. A. 242, 70 SW 578 But 
see Dickey v. Reed, 78 Ill. 261. (2) 
Equity jurisdiction as to political 


rights and title to office see supra 
SUS. 

[d] County seat removal.—(1) 
Equity will not interfere to determine 
the validity of a county seat re- 
moval (Hamilton v. Carroll, 82 Md. 
326, 83 A 648), (2) although there is: 
authority opposed to this (Peo. v. 


Wiant, 48 Ill. 268; Boren v. Smith, 
47 Ill. 482), (3) Injunction to pre- 
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The maxim does not apply unless the’ 
court has jurisdiction to hear and determine the 
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by laches. 


subject matter submitted to it.® 
[§ 190] 


Ought to Be Done—1. In General. 


vent removal of county seat see In- 
junctions [22 Cyc 883]. 

3S. Pietsch y. Milbrath, 123 Wis. 
647, 101 NW 388, 102 NW 342, 107 
AmSR 1017, 68 LRA 945; Weber v. 
Weber, 90 Wis. 467, 476, 63 NW 557. 

“Counsel invokes the doctrine that, 
where a party has a clear, equitable 
right, a court of equity may invent 
an appropriate remedy. The insur- 
mountable difficulty of doing so in 
the case at bar is the failure of 
Stearns and Spingarn to put them- 
selves in a position to maintain such 
right in a court of equity.” Weber 
v. Weber, supra. 

{a] Creditors’ bills—(1) A mere 
general creditor is not entiled to an 
injunction to prevent a debtor from 
transferring property, although the 
result will be to prevent the satisfac- 
tion of the claim. The suitor in such 
a case must be a lien creditor. 
Crowell v. Horacek, 12 Nebr. 622, 12 
NW 99; Wiggins v. Armstrong, 2 
Johns, Ch. (N. Y.) 144. See also 
Creditors’ Suits §197. (2) Nor cana 
judgment creditor invoke the aid of 
equity to subject a chose in action 
of the debtor to the payment of the 
judgment, in the absence of some 
recognized ground of equity jurisdic- 
tion, such as fraud or trust. Greene 
v. Keene, 14 R. I. 388, 51 AmR 400. 

4 See infra §§ 211-252. 

5. Pagosa Springs v. Peo., 23 Colo. 
A. 479, 130 P 618; Durant v. Albany 
een a Wend. (N. Y.) 66. 

U. S.—Camp v. Boyd, 229 U. S. 
530, 559, 33 SCt 785,57 Le ‘ed. 1317; 
In re Imperial Textile Con azo9 Fed. 
775; Frank v. Butler County, 139 
Fed. 119, 71'CCA 571. 

Ala.—McCaa vy. Woolf, 42 Ala. 389. 

Ark.—Walker v. Mathis, 128 Ark. 
317, 194 SW. 702; Deniston y. Phillips, 
#21 Ark. 550; 181 SW 911; Lee v. 
Foushee, 91 Ark. 468, 120 SW 160. 

Cal.—Lewis v. Hall, (A.) 176 P 
171; Sanguinetti v. Rossen, 12 Cal. 
A. 623, 107 P’560. 

Colo.—Western Lumber, etc., Co. v. 
Golden, 23 Colo. A. 461, 130 P 1027. 

Conn.—K. of C. v. Curran, 91 Conn. 
115, 99 A 485. 

D. C.—Gilbert v. Ballinger, 36 App. 
203; Dexter v. Gordon, 11 App. 60. 

Ill.—Hodalski v. Hodalsk!. 181 fl. 
A. 158; Ft. Dearborn Nat. Bank v. 
Wyman, 80 Ill. A. 150 [rev on other 
grounds 181 Ill. 279, 54 NE 946, 72 
AmSR 259, 48 LRA 565]. 

Ind.—Attica Citizens Nat. Bank v. 
Judy, 146 Ind. 322, 43 NE 259, 261; 
Isgrigg v. Schooley, 125 Ind. 94, 25 
NE 151; Nordyke, etc., Co. v. Gery, 
112 Ind. 535, 13 NE 683, 2 AmSR 
219; Randall v. White, 84 Ind. 509; 
Kentucky Mut. Ins. Co. v. Jenks, 5 


Ind. 96; Gates v. Fauvre, (A.) 119 
NE} 22563. ‘Continental Ins: Co. 
Blair, (A.) 114 NE 1763; Modern 


Brotherhood of America v. Matko- 
vitch, 56. ;Ind. A. 18; 104 NE. 795% 
Scott v. Scott, 51 Ind. A. 194, 99 NE 
425; Cook v. Miller, 47 Ind. A. 453, 
94 NE 783, 784; Stewart v. Gwynn, 
41 Ind. A. 320, 82 NE 1000, 83 NE 
753; Sourwine v. Supreme Lodge, 
K. P., 12 Ind. A. 447, 40 NE 646, 54 
AmSR 532, 536. 
lowa.—Farmers’, L. &.T. Co. v. 
Brown, 182 Iowa 1044, 165 NW_- 70. 
Kan.—Foster Lumber Co. v. Har- 
Jan County Bank, 71 Kan. 158, 80 
P 49, 114 AmSR 470, 6 AnnCas 44. 
Ky.—Moulder-Holcomb Co. v. Glas- 
gow Cooperage Co., 173 Ky. 519, 191 


J. Equity Regards That as Done Which 
The maxim that 
equity regards as done that which ought to be done,® 
has been said to be equity’s favorite maxim.’ 
principle of it is the basis for many forms of equi- 


EQUITY 


The | with the same 


SW 275. 

Me.—Johnson vy. Palmer, 107 A 2913; 
White v. Mooers, 86 Me. 62, 29 A 
936; Hubbard v. Johnson, 77 Me. 139. 

Md.—Fowler v. Jacob, 62 Md. 326; 
Johnson v. Hambleton, 52 Md. 378. 


Mass.—Pilok v. Bednarski, 230 
Mass. 56, 119 NE 360, 1 ALR 714. 

Mich.—Grand Lodge, A. O. U. W. 
v. Child, 70 Mich. 163, 38 NW 1. 

Minn.—Ames vy. Richardson, 29 
Minn. 330, 13 NW 187. 

Miss.—U. S. Fidelity, etc., Co. v. 


Marathon Lumber Co., 119 Miss. 802, 
81 S 492, 496. 

Mo.—Hynds v. Hynds, 253 Mo. 20, 
161 SW 812; Key v. Jennings, 66 Mo. 
356; St. Louis House, etc., Cleaning 
Co. v. York Realty Co., 193 Mo. A. 28, 
180 SW 576; Thomas v. Maloney, 142 
Mo. A. 198, 126 SW 522; White v. 
University Land Co., 49 Mo. A. 450. 

Mont.—Knights of Maccabees of 
the World Vv. Sackett, 34 Mont. 357, 
86 P 423, 115 AmSR 532. », 

Nev.—Daly v. Lahontan Mines Co., 
SUUNE V4 tole Molden Ths P =285. 

N, J.—Reed vy. Independence Tp., 
(Sup.) 107 A 174; Heyer v. Sullivan, 
88 N. J. Eq. 165, 102 A 248; Goodell v. 
Monroe, 87 N. J. Eq. 328, 100 A 238. 

N. Y.—National Bank of Deposit 
v. Rogers, 166 N. Y. 380, 59 NE 
922; Brown v. Crabb, 156 N. Y. 447, 
51 NE 306; Sprague v. Cochran, 144 
Now Y.. 104; 38 “NE 10005 Dygert “v. 
Remerschneider, QO meN A nV 629; 
Bentley v. Smith, 1 Abb. Dec. 126, 3 
Keyes 342; Strong v. Dutcher, 186 
App: “Div. 307, 174° NYS 352;° Has- 
brook v. Paddock, 1 Barb. 635. 

N. C.— Fitts v. A. F. Messick Gro- 
cery Co., 144 N. C. 463, 57 SE 164. 

Oh,—Klaustermeyer v. Cleveland 
Trust Co., 89 Oh. Ste-142, 147, 105 
NE 278 [quot Cyc]; Hall v. Hall, 32 
Ohe St: 134! 

Okl.—Fouts vy. Foudray, 31 Okl. 
221, 120 P 960, 88 LRANS 251, Ann 
Cas1913E 301; Dunn vy. Yakish, 10 
Okl. 388, 61 P 926. 

Or.—Simpson v. Roseburg First 
Nat. Bank, 185 P 913; Gile v. Las- 
selle, 89 Or. 107, 171 P 741; Flanagan 
Bank v. Graham, 42 Or. 403, 71 P 


137, 790. 

Ss. C.—Miller v. Cramer, 48 S. C. 
282, 26 SE 657, 660. 

Tenn.—Milam v. Milam, 138 Tenn. 
686, 200 SW 826; Kendrick v. Dal- 
lum, 2 Overt. 211; Stephenson v. 


Yandle, 3 Hayw. 109; Jones v. Kirk- 
patrick, 2 Tenn. Ch. 698. 

Tex.—Luse v. Wasson, (Civ. A.) 
214 SW 486; Montgomery v. True- 
heart, (Civ. A.) 146 SW 284. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580; New Haven v. Weston, 87 
Vt....%; (86, Ap 1996).46 DURANS 921s 
ia v. Webster, 85 Vt. 446, 82 A 

Eng.—Pulteney v. Darlington, 
(ie Bro die wiis0, WonbeveC DEG. cata: an, 
ERC 45; Matter of Strand Music 
Hall Co., 3:De G. J. & S. 147, 68 
EngCh 118, 46 Reprint 594; Burgess 
v. Wheat, 1 Eden 177, 28 Reprint 652, 
a Bl. 123, 96 Reprint 67, 10 ERC 

N. W. Terr.—Junic’s Case, 7 Terr. 
L. 269. 

[a] Other similar expressions of 
rule.—(1) “Equity considers that 
done which ought to be done.” Mar- 
vin, Vv. Stimpson, 238) Colo. 174, 182: 
46 P 673; Hendrix v. Barker, 49 Nebr. 
369, 372, 68 NW 531; Wisconsin Trust 


‘a 


[§§ 189-190 


table relief,® and it has been said to be the founda- 
tion of all distinctively equitable property rights, 
estates, and interests.® 
actions at law.?° 
is that where an obligation rests upon a person to 
perform an act equity will treat the person in 
whose favor the act should be performed as clothed 


It has no application in 
The broad meaning of this maxim 


interest and entitled to the same 


rights as if the act were actually performed. It is 


|Co, v. Munday, 168 Wis. 31, 53, 168 
NW 393, 169 NW 612. (2) ‘“Hquity 
looks upon that as done which ought to 
be done.” Buchanan v. Williams, 110 
Ark. 335, 340, 160 SW 190, 521; Ogden 
v. Delaware River, etc., R. Co., 80 
N. J. Eq. 191, 196, 83 A 991; Doscher 
v. Wyckoff, 113 NYS 655, 663 [aff 132 
App. Div. 139, 116 NYS 389]; Mar- 
shall v. Porter, (W. Va.) 98 SE 207, 
209; Rogers v. National Drug, etc., 
Go., 23° Ont. L: 234,) 237, (2) Ontwn 
763, 18 OntWR 686. (3) “Equity 

. - looks upon that as done which 
ought to have been done.” U. S..v. 
Colorado Anthracite Col,-°225> UL aS: 
219,228; 32 SCt 617, 56° Li: ‘ed. 10635 
Martin v. “Martin, 250 Mo. 539, 550, 157 
SW 575; Manice y. Manice, 43 N. Ya 
303, 372; Wemple v. Hauenstein, 19 
App. Div. 552, 558, 46 NYS 288; 
Hacker’s Hst., 5 Pa. Co. 586, 588. (4) 
“Equity regards and treats that as 
done which in good conscience ought 
to be done.” Wyman.v. Ft. Dearborn 
Nat. Bank, 181 Ill. 279, 287, 54 NE 
946, 72 AmSR 259, . 48 LRA 565; 
Haynie v. Stovall, (Tex. Civ. A.) 212 
SW 792, 795; 1 Pomeroy Eq. Jur. (2d 


ed) § 364. 
7. Coman vy. Lakey, 80 N. Y. 345; 


Miller v. Cramer, 48 S. C. 282, 26 
SE 657. 
8. Western Lumber, etec., Co. v. 


Golden, 23 Colo. A. 461, 130 P 1027; 
Ft. Dearborn Nat. Bank v. Wyman, 
80 Ill. A. 150 [rev on other grounds 
181 Tll. 279, 54 NE 946, 72 AmSR 
259, 48 LRA 565]; Sourwine v. Su- 
preme “Lodge, K: P.; 12 Ind. A. 447, 
40 NE 646, 54 AmSR 532. 

[a] This principle is applicable 
“to every kind of case where an 
affirmative equitable duty to do 
some positive act devolves upon one 
party, and a corresponding equitable 
right is held by another party.” 
Pomeroy Eq. Jur. § 364 [quot West- 
ern Lumber, ete., Co. v. Golden, 23 
Colo. A. 461, 474, 130:P 1027; Sour- 
wine v. Supreme Lodge, K. P., 12 
ae A. 447, 40 NE 646, 54 AmSR 

9. Pomeroy Eq. Jur. § 364. 


10. Killion v. Modern Woodmen of 
America; 202 Ill” A. 525. 
11. JIowa.—Farmers’ L. & T. Co. 


Be Brown, 182 Iowa 1044, 165 NW 


Mo.—White  v. 
Co., 49 Mo. A. 450. 
N. J.—Goodell v. Monroe, 87 N. J. 
Eq. 328, 100 A 288 [rev 86 N: J. Eq. 


University Land 


Loe OT pe 2) ecArmour | Wit eon 
nolly, (ei OWS wae Ee 2 leo, Doe AL 


ae Y.—Manice v. Manice, 43 N. Y. 
Oh.—Klaustermeyer vy. Cleveland 
Trust Co., 89 Oh. St. 142, 105 NE 278 
peut Cyé]; Hall vy. Hall, 32 20h. St, 
Pa.—Hacker’s Hst., 5 Pa. Co. 586. 
Tenn.—Milam v. Milam, 138 Tenn. 
686, 200 SW 826. 

Vt.—Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 
anes Va.—Marshall yv. Porter, 98 SE 

[a] Other like statements of rule. 
—Its meaning has been judicially de- 
clared to be (1) that “the party. to 
a contract, or his legal representa- 
tives, may insist upon being placed 
in a Situation equally as advanta- 
geous as if the contract had been ful- 
filled.” Gardiner v. Gerrish, 23 Me. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 190-194] 


\ 


closely connected with and probably derived from’ 


the- principle that equity regards intent and sub- 
stance rather than form,!? which is also an estab- 
lished maxim of equity.1* In regarding that as done 
which ought to be done the rights of all the par- 
ties will be preserved and enforced in strict accord- 
ance with their original intention and agreement,}4 
always regarding the substance and not the form 
of the transaction.?® 

[§ 191] 2. Applications and Limitations of 
Rule—a. In General. The maxim that equity re- 
gards as done that which ought to be done is ap- 
plied only for the purpose of doing equity between 
the parties;1® it will not be employed to confer 
upon them an advantage greater than they would 
have received had the obligation been performed.” 
It cannot be invoked to create a right contrary to 
the agreement of the parties,1® or in disregard of 
essential conditions for which the parties have stip- 
ulated. The word ‘‘ought’’ in the maxim im- 
ports an equitable obligation, not one purely moral 
or something merely advantageous or desirable; 
equity will regard as done only such things as rest 
upon an obligation which equity would directly en- 
force.2° The thing which is looked upon as done 
is that which ought to be done; not that which might 
have been done.?! The maxim affords no ground 
for the enforcement in equity of an invalid con- 
tract.2? In order to prevent a party from profiting 
by his own wrong, he will be deemed to have done 
46, 51. (2) i. That 
holder of property is subject to an 
equity in respect of it, the court will, 


as between the parties to the equity, 
treat the subject-matter as if the 


“whenever the] 46 


18. 
(NEO Yo TTS, 


EQUITY 


sit Gardiner v. 


Babcock v. Utter, 1 Abb. Ded. 
397, 


[210.3] 201 


what he is bound to do.2? Equity will not regard as 
done an essential thing that is beyond the power 
of any jone to do.2* The maxim operates in favor 
of such persons only as by being parties or privies 
have a right to demand performance,?> and it will 
not be enforced to the injury of innocent third par- 
ties.°° In actions invelving contracts it is available 
to parties thereto,?? and may be waived by them.?8 
It will bind a purchaser, transferee, or assignee with 
notice.?® Under the express provision of some stat- 
utes the maxim may be indulged only in favor of 
him to whom, and against him from whom, perform- 
ance is due.°° To avail oneself of the benefit of the 
maxim, the right must be asserted in apt time *! and 
diligently prosecuted.®? 

[§ 192] b. Equitable Conversion. One of the 
oldest and most familiar applications of this maxim 
is the doctrine of equitable conversion.2? Where 
a will, deed, or contract, directs lands to be convert- 
ed into money, or money expended for land, the 
courts, In pursuance of the maxim, will treat the 
property as having that character which by the 
terms of the instrument it was directed to have.3# 

[§ 193] ¢. Equitable Mortgages. The doctrine 
that equity regards as done that which ought to 
have been done is often advanced as the basis for 
equitable mortgages.*® | 

[§ 194] d. Contracts to Convey. The maxim 
finds a most important application in respect to 
contracts for the conveyance of real property. 
his old certificate, but died before a 
new one was issued. Modern Wood- 
men of America v. Headle, 88 Vt. 37, 


90 A 893, LRA1915A 580. 
25. Gilbert v. Ballinger, 36 App. 


Gerrish, 23 Me. 


32 HowPr 439; 


equity had been worked out, and as 
impressed with the character which 
it would then have borne.” William- 
son v. Krohn, 66 Fed. 655, 659, 13 
CCA 668 [quot Adam’s Eq. 135]. (3) 
“In order to apply this maxim ac- 
cording to its true meaning the 
court will treat the subject-matter, 
as to collateral consequences and in- 
ecidents, in the same manner as if 
the final acts contemplated by the 
parties had been executed exactly as 
they ought to have been, and not as 
the parties might have executed 
them, always regarding the sub- 
stance and not the ferm of_ the 
transaction.” Sprague  v.  Coch- 
ran, 144 N. Y. 104, 114, 38 NE 1000. 
See also Daggett v. Rankin, 31 Cal. 
321; Beverly v. Blackwood, 102 Cal. 
83, 36 P 378; Coman v. Lakey, 80 
N. Y. 345 (all to like effect). 

Too Wess. ——Cralce wwe, eSlie,).1o 
Wheat. 563, 4 L. ed. 460. 

Mo.—Key v. Jennings, 66 Mo. 
356; White v. University Land Co., 
49 Mo. A. 450. 

N. Y.—Sprague v. Cochran, 144 
N. Y. 104, 38 NE 1000; Coman v. 
Lakey, 80 N. Y. 345; Manice v. Man- 
ice, 43 N. Y. 303. 

Oh.—Klaustermeyer v. 
Trust Cane! Oe St.. 142, 
278 uot (Sill: 

A aoeard v. McPhail, 37 R. I. 
21, 91 A 12, AnnCas1917A 186. 

Tenn.—Milam v. Milam, 138 Tenn. 
686, 200 SW 826. 4 

Vt.—Modern Woodmen of America 
vy. Headle, 88 Vt. 37, 90 A 893, LRA 


Cleveland 
105 NE 


| 1915A 580; Beardsley v. Knight, 10 


Vt. 185, 33 Tite Be 
. see infra A 

om Moring v. Privott, 146 N. C. 
558, 60 SE 509. - 

15. Craig v. ‘Leslie, 3 Wheat. 
(U. S.) 563, 4 L. ed. 460; Wyman Vv. Ft. 
Dearborn Nat. Bank, 181 Ill. 279, 54 
NE 946, 72 AmSR 259, 48 LRA 565; 
Sprague v. Cochran, 144 N. Y. 104, 
88 NE 1000 [rev 70 Hun 512, 24 NYS 
369]. See also infra § 199. 

1G Lewis v. Hall, (Cal. A.) 176 
P 171; Gardiner v. Gerrish, 23 Me. 


Good v. Jarrard, 93 S. C. 229, 76 SH 
698, 48 LRANS 383. 

19. Hodalski v. Hodalski, 181 Ill. 
A. 158; Good v. Jarrard, 93 S. C. 229, 
76 SE: 698, 48 LRANS 388. 

20. Cronin v. Potters’ Co-op. Co., 
11 Oh. Dec. (Reprint) 748, 29 Cinch 
Bul) 52:),Good) v.. Jarrard; 93) S.C: 
229, 16 SE 698, 43 LRANS 383; Bur- 
gess v. Wheate, 1 Eden 177, 28 Re- 
print 652, W. Bl. 1238, 96 Reprint 67, 
10 ERC 614. 

“The doctrine is only applicable, 
when there has been a failure to dis- 
charge some obligation, then resting 
upon the party, against whom the 
doctrine is invoked. It connotes a 
wrongful act in failing to meet a 
subsisting obligation.’’ Good v. Jar- 
rard, 93 S. C. 229, 240, 76 SE 698, 43 
LRANS. 383. 

21. Wyman vy. Ft. Dearborn Nat. 
Bank, 181 Ill. 279, 54 NE 946, 72 
AmSR 259, 48 LRA 565; -Com. v. 
Martin, 5 Munf. (19 Va.) 117; Bur- 
gess v. Wheate,-1 Eden 177, 28 Re- 
print 652, W. Bl. 123, 96 Reprint 67, 
10 ERC 614. 


22. Beecroft v. Carey, 179 NYS 
249. 
[a] Agreement to satisfy a judg- 


ment being invalid, because made on 
payment by the judgment debtor of 
part only of the undisputed judg- 
ment, cannot constitute basis for 
demand for: satisfaction, on the prin- 
ciple that equity requires that to be 
done which should be done. Beecroft 
vy. Carey, 179 NYS 249. 

23. London, ete., R.. Co. v. South 
Eastern R. Co., [1892] 1 Ch. 120. But 
see Osterman v. District Grand Lodge 
ING. 2ule O26, Bboto.cal.Unrep.,Cas. 
237, 48 P 412 (where maxim was 
held not applicable). 

24, Modern Woodmen of America 
v. Headle, 88 Vt. 37, 90 A 893, LRA 
1915A 580. 

[a] Rule applied.—Where a bene- 
fit certificate provided that no change 
of beneficiary should become effective 
unless a new certificate was de- 
livered during the lifetime of the 
member, and a member surrendered 


(D. C.) 203; Com. v. Martin, 5 Munf. 
(19 Va.) 117; Burgess v. Wheate, 1 
Eden 177, 28 Reprint 652, W. Bi. 123, 
96 Reprint 67,-10 ERC 614. c 
26. Casey v. Cavaroc, 96 U. Si, 
467, 24 L. ed. 779; Vose v. Cowdrey, 
49 N. Y. 336. 
27. In re Anstis, 31 Ch. D. 596. 
28. Gardiner v. Gerrish, 23 Me. 


46. 

29. Howard v. McPhail, 37 R. I: 
21, 91 A 12, AnnCas1917A 186. i 

30. Mills v. Watts, 35 Cal. A. 424, 
169 2P. 1052: 

31. Daly v. Lahontan Mines Co., 
39 Nev. 14, 151 P 514, 158 P 285. 

32. Daly v. Lahontan Mines Co., 
39 Nev. 14, 151 P 514, 158 P 285. 

33. Conversion and reconversion 
generally see Conversion 13 C. J: 
p : : 

34. Craig vy. Leslie, 3 Wheat. 
(U. S.) 563, 4 L. ed. 460; Coman v. 
Lakey, 80 N. Y¥.'345; Manice v. Man- 
ice, 43 N. Y. 303; Lorillard v. Coster, 
5 Paige (N. Y.) 172 [rev on other 
grounds 14 Wend 265]; Stephenson 
v. Yardle, 5 Hayw. (Tenn.) 109; 
Jones v. Kirkpatrick, 2 Tenn. Ch. 
693; Fletcher v. Ashburner, 1 Bro. 
Ch. 497, 28 Reprint 1259, 7- BRC 1. 
See also Conversion § 3. 

[a] “The principle upon which 
the whole of this doctrine is founded 
is, that a court of equity, regarding 
the substance, and not the mere 
forms and circumstances of agree- 
ments and other instruments, con- 
siders things directed or agreed to 
be done, as having been actually per- 
formed, where nothing has _ inter- 
vened which ought to prevent a per- 
formance. This qualification of the 
more concise and general rule, that 
equity considers that to be done 
which is agreed to be done, will com- 
prehend the cases which come under 
this head of equity.” Craig v. Les- 
lié, 3) Woheat. .¢U. S25 563— O78, 45 ba 
ed. 460. 

35. See Mortgages [27 Cyc 883]. 

“The whole doctrine of equitable 
mortgages is founded upon that 
cardinal maxim of equity, which re- 


202 [21C.J.] 


Chancery viewing such agreements as_ though 
the obligation imposed by them had been met, treats 
the purchaser or contractee as the owner of the 
land from the time of making the contract and as 
trustee of the purchase money for the vendor, while 
the vendor is regarded as holding the land in trust 
for the purchaser until the time when the convey- 
ance is finally and formally made, and ag security 
for the purchase money.*® In accordance with this 
principle such a contract passes to the heir *? or 
devisee *® of the purchaser or contractee, since in 
contemplation of equity it is an interest in real es- 
tate.2° As owner, the purchaser will be protected 
against subsequent purchasers and incumbrances, 
except bona fide purchasers for value and without 
notice *° and, as a general rule, he is entitled to any 
benefit or increase in value of the property which 
may accrue, and must bear any loss, injury, or de- 
preciation which may occur.*+ 

[§ 195] e. Defective Acts, Instruments, and 
Records. By force of this maxim defective instru- 
ments are supplied:+?, Thus conveyances defectively 


gards that as done which has been 


agreed to be done, and ought to have| Oh. St. 


EQUITY 


Oh.—Junction R. Co. v. Ruggles, 7 
1 


[§§ 194-197 


executed are enforced.*? Although the maxim has 
been held to have ‘‘no application to errors and 
omissions in the recerd of judicial proceedings,’’ ** 
by virtue of it an act requiring for its validity an 
order of the court has been held valid where the 
order had not been made but might be had of 
course.*° 

[§ 196] f. Time of Performance. By. applica- 
tion of this principle acts agreed to be done or 
directed tobe done are considered as done at the 
time agreed or directed to be done.*® The prin- 
ciple lends its force to working out justice by fixing 
rights as of the time when the obligation first ac- 
erued rather than according to circumstances suh- 
sequently arising.47 Thus a chattel mortgage on 
after-acquired property has been held to attach to 
the property in equity as soon as it is acquired,*® 
and hence is superior to a subsequent attachment.*? 

[§ 197{ g. Fraud. Equity will apply the max- 
im in order to defeat what would otherwise operate 
as a fraud,®°° and trusts will arise in vindication of 


tion election, although entry of a 
rule setting aside a prior election by 


been done.” Sprague v. Cochran, 144 
WN. Y. 104, 114, 38 NE 1000. 

Equitable mortgages generally see 
Mortgages [27 Cyc 976]. 

36. See Vendor and. Purchaser [39 
Gye 1301-1304; 1612]. 

37. Champion v. Brown, 6 Johns. 
Ch. (N. Y.) 398,10 AmD 343. 

38.' Livingston Vv. Newkirk, 3 
Johns, Ch. (N. Y.) 312. 

39. Conversion of property from 
real to personal or personal to real 
see Conversion 13 C. J. p 850. 

Rule of descent as dependent on 
whether property is personal or real 
see Descent and Distribution § 15. 

40. See Vendor and Purchaser [39 
Cye 1647 et seq]. 

41. Deterioration, loss and gain 

enerally see Vendor and Purchaser 

39 Cyc 1641-1645]. 

42. Continental Ins. Co. v. Bair, 
(ind. A.) 114 NE 763; Farmers’ L. & 
T. Co. v. Brown, 182 Iowa 1044, 165 
NW 70; Coman y. Lakey, 80 N. Y. 
345; Simpson vy.’ Roseburg First Nat. 
Bank, (Or.) 185 P 813. 

{a] Insurable policy.—Where in- 
sured notified insurer of mortgage on 
property and obtained its agreement 
to properly indorse mortgagee’s in- 
terest upon the policy as required 
thereby, equity, upon insurer’s negli- 
gent failure to comply with such 
agreement, would regard it as done. 
Continental Ins. Co. v. Bair, (Ind. 
A.) 114 NE 768.. 

{b] Incomplete promissory note. 
—(1) Although a note may not be 
negotiable, under a statute, relating 
to negotiable instruments, where the 
name was left out of an accommo- 
dation note by mistake, an indorsee 
may, in equity, have the name in- 
serted. Farmers’ L. Co sic 
Brown, 182 Towa 1044, 165 NW 70. 
(2) Where bank received note from 
maker with authority to insert its 
name in space left blank for name 
of payee, and transferred note with- 
out inserting name or indorsing note, 
bank knew that unless its name ap- 
peared as payee transferee could not 
compel payment by maker, and equity 
will direct the note to be completed 
jin conformity with the intention of 
the original parties. Simpson  v, 
Roseburg First Nat. Bank, (Or.) 185 

BES IBD 

4 Reformation of instruments gen- 
erally see Reformation of Instru- 

yments (34 Cyc 899]. 

, 43. Ark.—Deniston vy. Phillips, 121 
“Ark. 550, 181 SW 911; Lee v, Fou- 
shee, 91 Ark. 468, 120 SW 160. 

a: C.—Williams y. Paine, 7 App. 

116. 


Vt.—Beardsley v. Knight, 
185, 33 AmD 193. 
Wash. —Young v. 
Wash. 350, 67 P 721. 
Reformation of conveyances see 
aes of Instruments [34 Cye 
]. 


44. King v. French, 14 F. Cas. No. 
7,793, 2 Sawy. 441, 445. 

“Tf this were otherwise, there 
would be no necessity for applica- 
tions to courts to amend the records 
af their proceedings, or for leave to 
make entries nunc pro tune.” King v. 
French, supra, 

45. Gamble vy. Scott, 56 Md. 176, 
181; Brown vy. Hazlehurst, 54 Md. 
ZOnuo Le 

‘It is a settled rule in Chancery, 
that where a trustee does, without 
an application to the Court, an act 
which would have been ordered, if 
authority for that purpose had been 
previously applied for, and at the 
time of the act being done, it was 
obviously for the benefit of all con- 
cerned, such act will be ratified and 
affirmed, and held of the same valid- 
ity as if it had emanated from the 
previous order of the Chancellor.” 
Gray v. Lynch, 8 Gill (Md.) 403, 426 
[quot Gable v. Scott, supra]. 

“The adoption or rejection of the 
act must depend not on the events 
subsequently occurring, or the final 
result of the suit, but on the state 
of things existing and apparent at 
the time of the act done.’’ Brown y. 
Hazlehurst, supra, 

[a] Where a trustee or other offi- 
cer of the court has exercised a 
power which, if previously applied 
for would, without doubt, have been 
granted, a court of equity will, in 
the absence of proof, showing the 
inexpediency and injustice of so do- 
ing, ratify and adopt the act done, 
as if it had been previously author- 
ized. Gable v. Scott, 56 Md. 176; 
Abell v. Brown, 55 Md. 217; Brown 
v. Hazlehurst, 54 Md. 26; Gray v. 
Lynch, 8 Gill (Md.) 403; Lee v. 
pee 5 Gill & J., (Mad.) 1, 23 AmD 


[b] Unauthorized payment to 
guardian.—Where real estate was 
sold to pay a decedent’s debts and 
the purchaser paid a portion of the 
purchase money to a guardian with- 
out an order authorizing the latter 
to receive it, the purchaser was held 
entitled to credit for the payment. 
Lee -v. Stone, 5 Gill.& J. -@Ma:) ase 23 
AmD 589. 

{[c] Irregular electigns. — This 
maxim may be applied to sustain the 
calling of a second special local op- 


10) Vite 
Stampfier, 27 


the supreme court had not been 
made at the time of such calling. 
Reed v. Independence Tp. (N. J. 
Sup.) 107 A 174. 

46. Martin v. Martin, 250 Mo. 539, 
157 SW 575; Manice v. Manice, 43 
N. Y. 303; Hasbrook v. Paddock, 1 
Barb. (N. Y.) 635; Doscher v. Wyck- 
off, 1183 NYS 655 [aff 132 App. Div. 
139, 116 NYS 389]; Klaustermeyer v. 
Cleveland Trust Co., 89 Oh. St. 142, 
147, 105 NE 278 [quot Cyc]; United 
Artisans v. Cronise, 88 Or. 602, 172 
P 109, LRA1918D 11381. : 

[a] Filing of bond.—Where de- 
fendant wrongfully usurped the of- 
fice of sheriff and tax collector, he 
could not avoid liability to plaintiff, 
the rightful occupant, for the fees 
and emoluments, on the ground that 
defendant failed to file his bond 
within the time required by statute, 
as the court will apply the equity 
maxim that equity regards as done 
that which ought to have been done, 
and will treat the bond as having 
been filed in time. Buchanan y. Wil- 
liams, 110 Ark. 335, 160 SW 190, ‘521. 


47. Ind.—Randall v. White, 84 
Ind. 509. 

Mo.—Martin y. Martin, 250 Mo. 
539,157 SW 575. 

N. _Y.—Hasbrook vy. Paddock, 1 


Barb. 685. 
Par C.—Blount v. Robeson, 56 N. C. 
lo. 

Oh.—Klaustermeyer vy. Cleveland 
Trust Co., 89 Oh. St. 142, 105 NE 
278 [quot Cyc]. 

Eng.—Frederick v. Frederick, 1 P. 
Wms, 710, 24 Reprint 582. 

[a] Illustration.—Where a man 
had contracted to become a citizen 
of London. but died before the agree- 
ment was carried into effect, it was 
held that he should be regarded as 
though he were a citizen and his 
personalty distributed according to 
the custom of London. Frederick v. 
Frederick, 1 P. Wms. 710, 24 Re- 
print 582. 

48. Moulder-Holcomb Co. vy. Glas- 
gow \Cooperage Co., 172 Ky. 519, 191 
SW 275; Gile v. Lasselle, 89 Or. 107, 
ally Gilead Sosy Ge SIE 

Chattel mortgages on after ac- 
quired property generally see Chattel 
Mortgages § 169. 

49. Moulder-Holcomb Co. v. Glas- 
gow Cooperage Co., 173 Ky. 519, 191 
SW 275. 

Priority of attachments see At- 
$2 oman §§ 547-589. 

50. Sanguinetti v. Rossen, 12 Cal. 
A. 623, 107 P 5603: Scott v.. Scott, 51 
Ind. A. 194, 99 NE ‘435; Cook v. 
Miller, 47 Ind. A. 453, 94 NE 783; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Misc. 512, 37 NYS 1069. 


\e> ¥ 


\ 


_-8§ 197-198] 


right.°1 


[§ 198] 


ties had been omitted.®* 


White v. Mooers, 86 Me. 62, 29 A 
$36; Townsend y. Townsend, 4 
Coldw. (Tenn.) 70, 94 AmD 185; 


Belcher v. Belcher, 10 Yerg. (Tenn.) 
121; Smart v. Waterhouse, 10 Yerg. 
(Tenn.) 94. 

51. Sanguinetti v. Rossen, 12 Cal. 
A. 623, 107 P 560; White’v. Mooers, 
86 Me. 62, 89 A 936. 

Constructive trusts generally see 
Trusts [389 Cyc 169-194]. 

52. Cook v. Miller, 47 Ind. A. 453, 
94 NE 783. 

53. Sanguinetti v. Rossen, 12 Cal. 
A. 623, 107 P 560. 

[a] Statute of frauds.—(1) It 
has been applied to protect a con- 
structive trust from the statute of 
frauds. Sanguinetti v. Rossen, 12 
Gal. A. 623,'107 P 560. (2) Statute 
of frauds generally see Frauds, Stat- 
ute of [20 Cyc 147]. 

54. U. S.—Williamson y. Krohn, 
66 Fed. 655, 


13 CCA 668. 

Cal.—Beverly v. Blackwood, 102 
Cal. 88, 36 P 378. 

Ind.—Whitney v. Marshall, 138 
Ind. 472, 37 NE 964. 

N. C.—Taylor v. Russell, 119 
IN. C. 30;-25 SE 710: 

Pa.—Jordan v. Cooper, 3 Serg. & 
R. 564. 

Tex.—Luse v. Wasson, (Civ. A.) 
214 SW 486. 

Wis.—Wisconsin Trust Co. v. 
Munday, 168 Wis. 31, 168 NW 393, 
169 NW 612. 

Wash.—Young v. Stampfler, 27 
Wash. 350, 67 P 721. 

And cases infra this note. 

[a] Tlustrations. — The courts 


have treated as accomplished: facts 
in accordance with this maxim: (1) 
The delivery of a deed which actu- 
ally remained in the custody of the 
grantor. Marvin v. Stimpson, 23 
Colo. 174, 46 P 678. (2) The issue 
of a land patent. Newkirk v. Mar- 
shall, 85, Kan: 77, 10 P 571. (3) The 
procurement of an insurance policy 
by a mortgagor in favor of a mort- 
gagee. Ames v. Richardson, 29 Minn. 
330, 13 NW 137. (4) The transfer 
of stock where the transferer had 
used all possible efforts to comply 


with the necessary formalities. 
Basting v. Northern Trust Co., 61 
Minn. 307, 68 NW 721. (5) The 


signing of a partnership account or 
conversion by one partner. Coventry 
v. Barclay, 3 Dé G. J. & S. 320, 68 
EngCh 244, 46 Reprint 659. (6) The 
transfer to a different class of mem- 
bership in an insurance order. Sour- 


wine v. Supreme Lodge, K. P., 12 
Ind. A. 447, 40 NE 646, 54 AmSR 
532. (7) A bank loaning money to 


a treasurer to pay orders has been 
held entitled to orders not delivered 
to the bank by the treasurer. New 
Haven v. Weston, 87 Vt. 7, 86 A 996, 
46 LRANS 921. (8) Where money 
is advanced to the maker of a note 
on his presentation of the note and 
a communication stating that the 
writer would sign the note, will 
treat the sender of the communica- 
tion as a joint maker of the note and 
not aS a mere guarantor. Petty v. 


Gacking, 97 Ark. 217, 133 SW 882, 33 | 


LRANS 175. (9) Where a wife ad- 
vanced money to her husband for the 
purpose of enabling him to procure 
assignments to her of mortgages 
upon his real estate, this was treated 
as having been done, although the 


-money was in fact used to pay off 


Alden v. Barnard, 15 


th tgages. 
e mortgag (10) But 


The maxim has been applied to protect a 
wife from the violation of a fiduciary duty owing by 
the husband to‘her,®? and to prevent a statute de- 
signed to prevent fraud from being used ag an in- 
strument for the accomplishment of fraud.*? 

h. Other Applications. 
has also been applied in a variety of other cases 
where some act necessary to the rights of the par- 
The principle lends its 


' Richardson, 


EQUITY 


The maxim 


the maxim will not be applied so as 
to justify a court in assuming that 
assessments have been paid by a 
member because they ought to have 
been, nor that he was suspended be- 
cause the facts would authorize.a 
suspension. Osterman vy. District 
Grand Lodge No. 4, I. O.-B. B., (Cal.) 
43 P 412. 

[b] \Lease.—(1) An agreement 
for a lease has been construed as a 
lease. Haynie v. Stovall, (Tex. Civ. 
A.) 212 SW 792; Rogers v. National 
Drug, ete:, Co., 23 Ont. L. 234, 2 Ont 
WN 763, 18 OntWR 686. (2) Leases 
generally see Landlord and Tenant 
[24 Cye 914-923]. 

[ec] Adoption.—(1) A contract to 
adopt a child has been considered as 
an adoption of the child. Thomas y. 
Maloney, 142 Mo. A. 193, 126 SW 
522; Barney v. Hutchinson, (N. M.) 
177 P 890. (2) Adoption of children 
generally see Adoption 1 C. J. p 1367. 

[d] Insurance on mortgaged 
premises.—(1) Insurance’ effected 
by mortgagor in his own name on 
mortgaged premises enures to bene- 
fit of the mortgagee who has an 
equitable lien thereon, where the 
mortgagor was under contract to in- 
sure for benefit of mortgagee. Nor- 
dyke, etce., Co. v. Gery, 112 Ind. 535, 
18 NE 683, 2 AmSR -219; Ames v. 
29 Minn. 330, 13 NW 
137; Butson v. Misz, 81 Or. 607, 160 
P 530. (2) Insurance of mortgaged 
premises generally see Mortgages [27 
Cye 1259-1263]. 

[e] Change of beneficiary.—(1) 
The maxim has been applied to aid 
imperfect changes of beneficiaries of 
insurance policies. Isrigg Vv. 
Schooley, 125 Ind. 94, 25 NE 151; 
Sourwine v. Supreme Lodge K. P., 12 
Ind. A. 447, 40 NE 646, 54 AmSR 532. 
(2) But the maxim did not apply 
where a member desired a change 
only if the new beneficiary would re- 
imburse the old for their payments 
of assessments, which he refused to 


do: 8K of Civ: Curran, 91 Conn... 115, 
99 A 485. (3) Change of beneficiary 
see Mutual Benefit Insurance [29 


Cyc 124-137]. 


55. U. S.—In re Imperial Textile 
Co., 289 Fed. 775; Mitchell v. Wins- 
low, ,L%' F. Cas, No. .9,673,. 2 Story 
630. 

Cal.—Remington vy. Higgins, , 54 
Cal. 620. 

Tll.—Wyman v. Ft. Dearborn Nat. 
Bank, 181 Ill. 279, 54 NE 946, 72 


AmSR 259, 48 LRA 565. 

N. J.—Shipman v. Lord, 60 N. J. 
Eq. 484, 46 A 1101. : 

N. Y.—National Bank of Deposit v. 
Rogers, 166 N. Y. 380, 59 NE 922; 
Sprague y. Cochran, 144 _N. Y. 104, 
388 NE 1000. 

Oh.—Klaustermeyer  v. 
Trust’ 'Co., 89> Oh. St. 242, 
278 [quot Cyc]. 

Or.—Flanagan Bank v. Graham, 42 
Ore 2038 eile PeU air 090: 

R. I.—Howard v. McPhail, 37 R. I. 
21, 91 A 12, AnnCasi917A 186. 

Tenn.—Milam v. Milam, 1388 Tenn. 
686, 200 SW 826. ; 

Ont.—Rogers v. National Drug, 
etc., Co., 23 Ont. L. 234, 2 OntWN 
763, 18 OntWR 686. 

[a] Illustrations.—(1) AP Con= 
tract was made for the sale of land, 
a portion of the purchase price to be 
secured by mortgage. The purchaser 
procured a conveyance to be made 
to his wife and she gave the mort- 
gage. On foreclosure the defense 


Cleveland 
105 NE 
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force to the establishment of liens and charges 
which could not be sustained at law;>> to accom- 
plish the discharge of indebtedness;5* in the case 
of subrogation, to protect the rights procured by 
a diligent ereditor;®? to establish equitable assign- 
ments;°* to aid the doctrine of contribution;®® to 
create a presumption that parties to ancient deeds 
did what-the deed contemplated.® 
also been so applied that the court considered that 


The maxim has 


was urged that by the conveyance to 
her the land became community 
property and was not liable for her 
contracts, ana that the mortgage was 
therefore void. The court treated 
the agreement to give a mortgage as 
creating a lien. Remington v. Hig- 
gins, 54 Cal. 620. (2) The holder 
of "an agreement whereby the legal 
owner of land was to sell a portion 
and convey to her a portion of the 
remainder died, and thereafter the 
legal owner conveyed to her executor: 
She had before her death assigned 
the agreement to secure a ereditor,. 
but the assignment was unknown to» 
the legal owner. The court impressed 
a lien upon the land, although am 
action for the debt was _ barred. 
Shipman v. Lord, 60 N. J: Eq. 484,. 
46 A 1101 [aff 58 N. J.’ Eq. 380, 44 A 
215). (3) <A consignee of goods im 
bond borrowed money from a bank. 
and gave a note reciting a pledge of 
the goods. He also delivered a re-- 
ceipt acknowledging a redelivery of 
the goods to be sold on account gf? 
the bank, and used the money bor- 
rowed to take the goods out of bond. 
The goods were not in fact delivered 
or redelivered, but the court im- 
pressed them with a lien to secure 
the note. New York City Nat. De- 
posit Bank vy. Rogers, 166 N. Y. 380, 
59 NE 922 [aff 44 App. Div. 357, 62 
ee 155]; 

Liens as ground of ui uris- 
diction see supra § 96. saris 
Peer Morera v. Porter, (W. Va.) 


[a] Illustration.—Where one who 
is indebted to another, and who is 
being pressed for payment of such 
indebtedness, in order that such 
other may meet certain obligations 
which he has outstanding, agrees 
that he will himself acquire such 
outstanding obligations, and dis-— 
charge the same with his indehted- 
ness, and he does acquire such out- 
standing obligations of his creditor, 
equity will consider that his in- 
debtedness was applied to the dis- 
charge of such obligations at the 
time he acquired the same. Mar- 
shall v. Porter, (W. Va.) 98 SH 207. 
' 57. Trego County State Bank vy. 
Hillman, (Kan.) 178 P 420 (holding: 
that where the sale of a stock of 
merchandise and fixtures is void be- 
cause of failure to comply with the 
provisions of the Bulk Sales Law, 
the purchasers, although they act in 
entire good faith and pay fulT value, 
are not entitled to subrogation to 
claims of general ereditors as 
against a debt due to a creditor who 
has secured a valid attachment lien 
upon the stock and fixtures subse- 
quent to the sale). 


58. Dexter v. Gordon, 11 App. 
GD wG.uVG0. 
Equitable assignments generally 


see Assignments §§ 2, 78-88. 


59. Gates v. Fauvre, (Ind. A.) 119 
NE 155. 
[a] Illustration. — Where there 


was joint enterprise, but one member 
failed to indorse a note which was 
received in payment, and whick an- 
other member had to pay, the latter 
is entitled to contribution. Gates: vw 
Fauvre, (Ind, A.) 119 NH 155. 

Contribution generally sce Comntri- 
bution 13 C. J. p 20. 

60. Longendyek vy. Andersom. 5S 
HowPr (N. Y.) 1 (where deeds: pro- 
vided for laying out a road through 
the lands conveyed,. and. a read was 
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as not having been done which ought not to have 
been done.®! This maxim does not authorize a court 
to assume, without evidence, that a penalty for any 
kind of delinquency or wrong has been inflicted by 


any tribunal.®? 

[§ 199] 
than Form—1l. In General. 
equity is that equity regards the 


than the form,** or that equity regards the sub- 
stance and intent, not the form.®* 
is well established and is expressed in more or less 


similar language in many cases.°° 


nected with, and has been deemed the basis of that 
other maxim that equity regards as done that which 


constructed, the court held that the 
road should be deemed constructed 
in the manner provided by the 
deeds). 

61. Farmers’, etc., Bank v. 
well, 58 Fed. 633, 7 CCA 391. 

[a] Illustration.—W here certain 
moneys, the proceeds of fire insur- 
ance policies which had been as- 
signed, were deposited by mistake in 
a bank which was a creditor of the 
assignor, it was held that such de- 
posit would be disregarded, so as to 
give the assignee priority over the 
bank. Farmers’, etc., Bank v. Far- 
well, 58 Fed. 633, 7 CCA 391. 

62. Osterman v. District Grand 
Lodge No. 4 I. O. B. B., (Cal.) 43 
P 412. 

63. U. S.—Craig v. Leslie, 3 
Wheat. 563, 578, 4 L. ed. 460. 

Ark.—Lowe v. Walker, 77 Ark. 103, 
91 SW 22; Martin v. Schichtl, 60 Ark. 
bID vow. SW 458. 

Til.—Hinshaw v. Pucsell, 280 Ill. 
235, 117 NE. 46. 

Ind.—McCord v. Bright, 44 Ind. A. 
275, 87 NE 654. 

' Mich.—Stuart v. Worden, 42 Mich. 
154, 3 NW 876. 

N. Y.—Coman vy. Lakey, 80 N:y Ye 
345. 

N. C.—Ray v. Patterson 170 N. GC; 
226, 87 SH 212. ‘ 
_,Or.—Proebstel Vv. Trout, ..60,, Or. 
145, 118 P 551; Monteith vy. Parker, 
36 Or.°170, 59 P 192, 73 AmSR 768. 

64 Dibble v. Richardson, 171 
N.:Y.. 131, 63 NE 829; Monteith v. 
Parker, 36 Or. 170, 59 P 192, 78 Am 
SR 768. 

65. U. S.—Cam v. Boyd, 229 
Us; S: 5380, 559, 33  SCt Sis MON ewes 
1317; Hurley v. Atchison, etc., Rs Co;, 
913 U: S. 126, 29. SCt 466, Bomtemeds 
729; Peugh v. Davis, 96 U. S. 332, 24 
Le. éd. 775; Texas v. White, 10 Wall. 
89, 19 L. ed. 839; Craig v. Leslie, 3 
Wheat. 5638, 4 1 ed. 460; Western 
Underwriting, ete, Co. v. Valley 
Bank, 287 Fed. 45, 150 CCA 2387; 
Manhattan Trust Co. v. Sioux City, 
etc., R. Co., 65 Fed. 559; Badgerow 
v. Manhattan Trust Co., 64 Fed. Oe is 
U. S. v. Shapleigh, 54 Fed. 126, 4 CCA 
237. 

Ala.—C. W. Zimmerman Mfg. Co. 
ve Wilson, 20% Ala. 70, 77 GS 364: 
Lacey v. Pearce, 191 Ala. 258, 68 S 
46, 47; Elkins v. Henry Bank, 180 
Ala. 18, 60 S 96. 

Ark. —-Shurn v. Wilkinson, 131 Ark. 
167, 198 SW 279; Walker v. Mathis, 
128 Ark. 317, 194 SW 702; Varner v. 
Rice, 44 Ark. 236. 

Cal.—Campbell v. ‘Freeman, 99 Cal. 
546, 34 P 113; Curtin v. Krohn, 4 Cal. 
A. 131) 87 P 248. 


Far- 


Del.— Dodd v. Wilson, 4 Del. Ch. 
bey C.—wWilson v. Shaw, 25 App. 
De sartarord v. Lewis, 68 Ga. 
= —Howard v. Burns, 279 Ill. 256, 


116 NE 703; Gallagher v. Brennan, 
99 Til. A. st {rev on other grounds 
199 Ill. 207, 65 NE 227]. 
Ind.——Leeka v. Muncie Sav., etce., 
Co., (A.) 124 NE 762, 764; McCoy v. 


K. Equity Regards Substance Rather 
Another maxim of 


EQUITY 


[§, 200] 


parties,°® either 
substance rather 


This principle 


It is closely con- 


of the parties. 
Burns, 136 Ind. 378, 36 NH 134, 


Ind. T.—Crowell vy. Young, 4 Ind. 
T. 36, 64 SW 607. 
Iowa.—Marshall Inv. Co. y. Lind- 


ley, 156 Iowa 6, 134-NW 853. 
Me.—Linscott v. Buck, 33 Me. 530. 
Mass.—Byrne v. Dorey, 221 Mass. 

399, 109 NE 146. 
Mo.—Hannah vy. Davis, 112 Mo. 

599, 20 SW. 686; Pomeroy v. Benton, 

57 Mo. 5381. 

Nebr.—Fenton vy. Tri-State Land 
Co., 89 Nebr. 479, 131 NW 1088. 

Nev.—Hardin vy. Emmons, 24 Nev. 
S295) Dea, Pieso4. 

N. J.—Stockton v. New Jersey 
Cent. JResCo.,, 50, Nid: Hd, 52,5244. 
964, 17 LRA 97. 

N.-Y.—Simon y. Etgen, 213 N. Y. 
589, 107 NE 1066; Zeiser v. Cohn, 207 
N. Y. 407, 101 NE 184, 47 LRANS 
186, AnnCas1914C 493; Woodbridge 
v. Bockes, 170 N. Y. 596 mem, 63 NH 
362; Western Union Tel. Co. v. Shep- 
ard lOO. dNo SY D0, 1625, INGE) koa a8 
LRA 115; Sprague v. Cochran, 144 
N.- ¥.- 104;-38 NE 1000; Strong v. 
Gambler, 155 App. Div. 294, 140 NYS 
410,,141 NYS 421 [aff 215 N. ¥. 690 
mem, 109 NE 1093 mem]. 

N. C.—Smith v. Godwin, 145 N. C. 
242, 58 SH 1089. 


Oh. —Meier v. Cardington First 
Nae Bank, 55 Oh, St. 446, 45 NH 
p14 kt Collier y. Bartlett, 175 P 

he 
{ga ae Band. v. Jackson, 3 Hawy. 

[a] Equivalent statements of 
maxim.—(1) “Equity looks to sub- 
stance, and not to form.” Bride v. 


Baker, 37 App. (D. C.) 281, 236; Gar- 
den City Sand Co. v. Christley, (I11.) 
124 NE 729, 731; Walker v. Taylor, 
252 Ill. 424, 432, 96 NE 1055; Ft. 
Dearborn Nat. Bank vy. Wyman, 80 
Ill. A, 150, 159 [rev on other grounds 
181 Ill. 279, 54 NE 946, 72 AmSR 
259, 48 LRA 565]; Keokuk Electric 
R., etc., Co. v. Weisman, 146 Iowa 
679, 126 NW 60; Johnson v. United 
R. Co... 247, Mo. 326,. 361, 152 Sw 
362, 874; Jelly v. Lamar, 242 Mo. 44, 
52, 145’ SW. 799;' Townsend vy. Citi- 
ZOn JSAV., setCin COs, 20 Oh. , Cir) Ce 
N. S. 182, 186. (2) ‘“Hquity looks 
through forms to substance.” Texas 
v. White, 10 Wall. (U. S.) 68, 89, 19 
L. ed. 839; Badgerow v. Manhattan 
Trusty Co. C4. Bed. (9sla. Smith viv, 
Thompson, (Ala.) 82 S$ 101, 102. (3) 
“Wquity disregards mere forms, and 
looks at the substance of things.’ 
Moring v. Privott, 146 N. C. 558, 567, 
60 SE 509. (4) “A court of equity 
goes to the root of a matter and is 
not deterred by forms.” * Leake v. 
Jones, 6 Porto Rico, Med. 570, 5i7'8. 
(5)- “Equity ... looks with a pierc- 
ing eye through the shell of a trans- 


action and searches out its very 
heart.” Mangold v. Bacon, 237. Mo. 
496, 519, 141 SW 650. (6) “Not the 


letter, but the spirit, for the letter 
killeth, but the spirit giveth life.” 
II Cor. 8, 6 [quot Leeka v. Muncie 
SAVE rete. i CO Ginga eAn)) wala deni 
762, 764]. (7) “Looking, as equity 
always does, to substance and not 


[§§ 198-200 _ 


ought to have been done.*® 

2. Applications—a. 
maxim is as applicable at the present time as it was 
when it was first formulated.** 
principle equity goes behind the form of a transac- 
tion in order to give effect to the intention of the 


In General. This 


By force of its 


to aid in act abortive at law be- 


cause formally defective,®® or to impose a lability 
as against an evasion by a formal concealment of its 
true character.”° 
instrument, equity always attempts to get at its 
substance, and to ascertain, uphold, and enforce the 
rights and duties that spring from the real intention 


In the construction of a written 


In doing so, ‘while it will of course 


shadows, to the thing done and not 
the misnomer of that thing.” Jack- 
son, C. J., in Sandeford vy. Lewis, 68 
Ga. 482, 484. (8) “Hquity deals 
with the substance of transactions, 
and treats their forms as of second- 
ary importance.” St. Louis, ete, R. 
Co. v.. Gracy, 126 Mo. 472,, 485; 29 
Siw ~579. (9) “Equity regards not 
the circumstance, but the substance 
of the act.” Francis Max. XIII. (10) 
“Equity looks to the intent rather 
than to the form.” Pomeroy Hq. 
Jur. § 363; Gates v. Fauvre, (Ind. A.) 
119 NEP t5o; 4-62). 

66. See supra § 190. 

67. Petty v.’Gacking, 97 Ark. 217, 
133 SW 832, 33 LRANS 175; Mon- 
teith v. Parker, 36 Or.170, 59 B® 192; 
78 AmSR 768. 

68. U. S.—Texas v. White, 10 
Wall. 68, 19 L. ed. 839. 

Ark.—Lowe v. Walker, 77 Ark. 103, 
108, 91 SW 22 [quot Cyc]. 

Ind.—Gates v. Fauvre, (A.). 119 
NE 155. ; 

Mo.—Electric Secret Service Co. v. 
Gill-Alexander Electric Mfg. Co., (125 
Mo. 140, 28 SW 486. 

N. Y.—Fairbanks v. Sargent, 104 
N. Y. 108, 9 NE 870, 58 AmR 490, . 
ee 475; Horn v. Keteltas, 46 N. 

60 

Or.—Proebstel v. Trout, 60 Or. 145, 
118 P 551, 553 [quot Cye]. 

And see cases infra note 71. 

69. Lowe v. Walker, 77 Ark. 103, 
109, 91 SW 22 [quot Cyc]; Proebstel 
ye "Trout, 60:-Or. 145, 118eP 5b13; ca53 
[quot Cye]. 

Defective acts, instruments, and 
records see supra § 195. 

70. Lowe v. Walker, 77 Ark. 1038, 

108, 91 SW 22 [quot Cycl; Proebstel 
Vv. Trout, 60 Or. 145, 118 P 551, 5538 
[quot Cye]. 
. S.—Brick v. Brick, 98 U. S. 
+ ed. 256; Peugh v. Davis, 96 
24 LL. ed. (775; Texas, Vv. 
White, 10 Wall. 68, 19 L. ed. 839. 

Ark.—Lowe v. Walker, 77 Ark. 108, 
108, 91 SW 22 [quot Cyc]. 

Del.—Dodad v. Wilson, 4 Del. Ch. 


108. : 

Ill.—Walker v. Taylor, 252 Ill. 424, 
96 NE 1055: Ogden vy. Stevens, 241 
Ill. 556, 89 NE 741, 132 AmSR 237. 

Ind.—State L. Ins. Co. v. Nelson, 
46 Ind. A. 137, 92 NE 2. 


Nebr.—Fenton v. Tri-State Land 


Co., 89 Nebr. 479, 1381 NW 1038: 
Weckerly v. Taylor, 77 Nebr. 886, 110 
NW 7388. 


N. J.—Stockton vy. New . Jersey 


Cente, ma Con 50g IN») en Gs poco 
A, 964, 17 LRA 97. 
N. Y.— Western Union Tel. Co. v. 


Shepard, 169 
58 LRA 115. 

N. C.—Smith v. Godwin, 145 N. C. 
242, 58 SH 1089. 

Or.—Proebstel v. Trout, 60 Or. 145, 
118 bby 5 b3) Lauer Cyc]. 

Porto Rico.—leake  v. Jones, 6 
Porto Rico Fed. 570; American Co- 
lonial Bank v. Cabr era, 3 Porto Rico 
Fed. 14. 

[a], Bonds.-—Although an instru- 
ment executed by a person to whom 
lands were attempted to be con- 


N.Y. 170, 62 NE 154, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not change the words of the instrument, the court 
of equity will look into all the circumstances under 
which it was made, in order to determine the proper 
meaning of the transaction.?72 It will do this not 
only to sustain a just claim bu’ to defeat an un- 
lawful demand.*3 

[§ 201] b. Mortgages. A common application 
of the maxim is in the case of mortgages. While 
courts of law determine whether or not an instru- 
ment is a mortgage by considering its form and the 
eloseness with which it conforms to prescribed 
standards, equity often disregards these tests and 
settles the question according to the nature of the 
transaction and intent of the parties thereto.74 It 
is on this principle that a conveyance absolute on 
its face but intended as security is treated as a 
mortgage.7° The whole equitable theory of mort- 
gages which considers them as creating merely a 
lien instead of as conveyances on condition rests on 
this principle.** A mortgage intended to cover 


property not in existence, or after-acquired, is re- 


garded in equity as an executory agreement, which, 
if ineffectual per se to transfer the present legal 
title, operates to impress a lien according to the 


EQUITY 
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agreement of the parties, when the property is even- 
tually brought into existence."” 

[§ 202] c¢. Penalties. Through this maxim has 
been developed the jurisdiction of equity to relieve 
against penalties and forfeitures,*® and through its 
application damages agreed upon as a result of a 
breach of contract may be viewed as a penalty and 
enforced only to the extent of actual injury.” 

[§ 203] d. Fraud. By application of this 
maxim, no matter what formal and proper proceed- 
ings surround » fraud, equity will disregard them 
all, if necessary, in order that justice and equity 
may preyail.®° 

[§ 204] e. Technicalities. By applying this 
maxim equity disregards mere technicalities.81 It 
will not lend its aid to one whose sole ground for 
seeking such aid is based upon a technicality.8? 
Technicalities in equity may be resorted to only 
when in no other way can the just rights of the 
parties be protected and preserved.®* 

[§ 205] f. Other Applications. In addition to 
the cases already mentioned, the maxim has been 
applied to work out equity in a great variety of 
other cases.5* 


veyed for a corporation which had 
no right itself to accept a convey- 
ance was in the form,of a _ bond, 
where it recited that such person 
held the land in trust for the stock- 
holders of the corporation, and that 
it was paid for with the money of 
such corperation, a decree which 
considers it a trust is proper. Walker 
v. Taylor, 252 Ill. 424, 96 NE 1055. 

{b] Suretyship.—“A court of 
equity will look to the substance and 
purpose of a transaction without re- 
spect to the legal forms under which 
it is clothed. This is especially true 
in the case of suretyship, with re- 
spect to which, whatever may be the 
form of the instrument or the ob- 
ligations of the parties, on the face 
of the instrument or in a court of 
law, a court of equity will always in- 
quire into the real nature and objects 
of the transaction and afford relief 
accordingly.’’ Dodd v. Wilson, 4 Del. 
Ch. 108, 114, 399. See also Princi- 
pal and Surety [32 Cyc 71-74]. 

{c] Exchange of evidences of 
indebtedness.— Where a municipality 
takes back a warrant that has been 
issued and stamped ‘not paid,’ and 
issued in place thereof several war- 
rants amounting in all to the same 
sum, and each dated and indorsed 
as was the original, it is not a pay- 
ment of the larger warrant, but it 
amounts to an exchange merely. 
Monteith v. Parker, 36 Or. 170, 59 
P 192, 78 AmSR 768. 5 

[dad] Notarial instruments.—Ameri- 
ean Colonial Bank v. Cabrera, 3 Porto 
Rico Fed. 14. 

Constructions of contracts gener- 
ally see Contracts §§ 481-592. 

72. U. S.—Brick v. Brick, 98 U. Ss. 
514, 25 L. ed. 256; Peugh v. Davis, 
96 U. S. 332, 24 L. ed. 775. 

Ala.—Lewis v. Hickman, 200 Ala. 
672, 77 S 46; Dawson v. Burrus, 73 
Ala. 111; Uhlfelder v. Carter, 64 Ala. 
527: Swilly v. Lyon, 18 Ala. 552. 

Cal.—Vance vy. Anderson, 113 Cal. 
532,745 P 816. 

Tll— Ogden v. Stevens, 241 Ill. 556, 
89 NE 741, 132 AmSR 2387; Frink v. 
Cole, 10 Ill. 339. 

Mo.—Jelly v. Lamar, 242 Mo. 44, 
145 SW 799. 

N. Y.—Western Union Tel. Co. v. 
Shepard, 169 N. ¥. 170, 62 NE 154, 
58 LRA 115; Thurber v. Chambers, 
66 N. Y. 42 [mod 4 Hun 721]. 

N. D.—Wood v. Pehrsson, 21 N. D. 
357, 130 NW 1010. 

Okl.—Wagg v. Herbert, 19 OkI. 
525, 92 P 250 [aff 215 U.S. 546, 30 
SCt 213,54 i. ed: 321]. 

' Porto Rico.—Leake v. 
. Porto Rico- Fed. 570... 


Jones, 6 


Wis.—Lee v. Peckham, 17 Wis. 383. 

“Wquity looks beyond the mere 
form in which the transaction is 
clothed, and shapes its relief in such 
way as to carry out the true intent 
of the parties to the agreement, and 
to this end all the facts and circum- 
stances of the transaction, the con- 
duct of the parties thereto, and their 
declarations against their own inter- 
ests, their relations to one another 
and to the subject matter, are sub- 
jects for: consideration.” Vance v. 
Anderson, 113 Cal. 532, 538, 45 P 
816 [quot Wagg v. Herbert, 19 Okl. 
525,.560,°92 P 250, (aff 215. U.) S. 546; 
30 SCt 218, 54 L. ed. 221)]. E 

[a] The difficulty of proving a 
fact in equity never deprives one of 
a right growing out of such fact, 
as in equity substance is never sac- 
rificed for form. In re McKeown, 
(Pa.) 106 A 189. 

73. Bride v. Baker, 37 App. (D. C.) 
231; Beach v. Shaw, 57 Ill. 17; Liver- 
more v. McNair, 34 N. J. Hg. 478. 

[a] Illustrations.—(1) Land hav- 
ing been purchased at execution sale 
by a trustee for creditors in the 
name of his clerk, who years after- 
ward sought to redeem from a mort- 
gage, relief was denied. Beach v. 
Shaw, 57 Ill. 17: (2) A mortgage of 
all a debtor’s realty to secure notes 
to all his creditors save one was held 
to be in effect an attempted assign- 
ment for the benefit of creditors and 
void under the statute. Livermore 
v. McNair, 34 N. J. Eq. 478. 


74. See Mortgages [27 Cyc 976 
et seq]. 

75. See Mortgages [27 Cyc 991- 
1034]. 


76. See Mortgages [27 Cyc 958]. 

77. Flanagan Bank v. Graham, 42 
Orr408s it Ph137 790; 

Mortgage of after-acquired prop- 
erty see Mortgages [27 Cyc 1141}. 

78. Peachy v. Somerset, 1 Str. 447, 
93 Reprint 626, 6 HRC 540, 2 White 
& T. Lead. Cas. Eq: 1245. 

Relief against penalties and for- 
feitures see supra §§ 70-81. 

79, Sloman v. Walter, 1 Bro. Ch. 
418, 419, 28 Reprint 1213 (where an 
injunction was granted against en- 
forcing the penalty of a bond, the 
court saying: “The rule, that where 
a penalty is inserted merely to secure 
the enjoyment of a collateral object, 
the enjoyment of the object is con- 
sidered as the principal intent of the 
deed, and the penalty only as ac- 
cessional, and, therefore, only to se- 
cure the damage really incurred, is 
too strongly established in equity to 
be shaken”). See Contracts § 512. 

Liquidated: damages and penalties 


see Damages §§ 231-267. 

80. Wage v. Herbert, 215 U. S. 
546, 30 SCt 218, 54 L. ed. 321; Forbes 
v. Thorpe, 209 Mass. 570, 95 NE 955; 
Warner v. Blakeman, 4 Abb. Dec. 
(N. Y.) 530, 4 Keyes 487, 

[a] Fraudulent conveyance. 
Forbes v. Thorpe, 209 Mass. 570, 95 
NE 955. 

. Fraud as ground of equity juris- 
diction see supra §§ 82-91. 

Fraud generally see Fraud [20 
Cye 1]. 

81. D. C.—Schwartz v. Atlantic 
Bldg. Co., 41 App. 108. 

i iar v. Beckett, 208° Ill. A. 

Ind.—Leeka v. Muncie 
Co; €A.) 124 NE. 762; Gates iv. 
Fauvre, (A.) 119 NE 155. : 

Ilowa.—Keokuk. Electric R., ete., 
Co. v.: Weisman, 146 Iowa 679, 126 
NW’ 60,. : : a 

Mich.—Thompson vy. Andrus, 73 
Mich. 551, 41 NW 683; Newaygo Mfg. 
Co. v. Chicago, etc., R. Co., §4 Mich. 
114, 30 NW 910. 3 

“Equity does ‘not suffer itself to 
be circumvented by specious devices.” 
Forbes v. Thorpe, 209 Mass. 570, 582, 
95 NE 955. 

“Wquity will not permit a mere 
form to conceal the real position and 
substantial rights of parties. i Equity 
always attempts to get at the sub 
stance of things, and to ascertain, 
uphold, and enforce rights and du= 
ties which spring from the real re- 
lations of parties. It will never suf: 
ter the mere appearance and exter- 
nal form to conceal the true pur-’ 
poses, objects, and consequences of 
a transaction.” Pomeroy, Eq. Jur: 
(2d ed.) § 878 [quot Collier vy. Bart- 
TeUt. COKIN) eis iA) Olle 
Bride. y. Baker, 37 


Tax pYroceedings.—Mere ir- 
regularities in the proceedings for 
the assessment or levy of taxes is 
no ground for equity to grant relief 
by injunction where the complaining 
party has not been substantially in- 
jured. St. Houis, -etesi Rk, Co. 've 
Gracy, 126 Mo. 472, 29 SW 579. 

[b] Forfeiture. — A court of 
equity will not enforce against a 
purchaser a technical forfeiture of 
an executory contract for the sale 
of land, if defendant offers to do 
equity in consideration of being re- 


Sav., etc., 


App. 


stored to his contractural rights. 
Yeiser v. Portsmouth Say. Bank, 75 
Nebr. 690, 106 NW 784. 

83. Newaygo Mfg. Co. v. Chicago, 
ete, (RESCo!, 64 “Michy 1145-30 Nw 
910. 

84. See cases infra this note. 
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[§ 206] 
fill an Obligation. 


[a] To establish liens. — (1) 
Badgerow v. Manhattan Trust Co., 


64 Fed. 931; Shurn v. Wilkinson, 131 


Ark along £98 Sw 29s Swift v- 
Kraemer, 13 Cal. 526, 78 AmD 603; 
Marshall Inv. Co. v. Lindley, 156 


Iowa’ 6, 184 NW 853; Zeiser v. Cohn, 
207 N. Y.-407, 101 NE 184, 47 LRA 
NS 186, AnnCas1914C 493; National 
Park Bank v. Goddard, 131 N. Y. 
494, 505, 30 NE 566 (where it is said: 
“Bquity, which never -suffers itself 
to be misled by a name or baffled 
by a definition, but deals with the 
substance and truth of things, can 
have no difficulty in recognizing the 
existing interest and lien of the 
creditor because it is worked out and 
made effectual through a legal title 
in the officer’); Strong v. Gambier, 
155 App. Div. 294, 140 NYS 410, 141 
NYS 421 [aff 215 N. Y. 690 mem, 109 
NE 1093 mem] (where a wife to en- 
able her husband to borrow money 
gave him an absolute deed to be used 
as a mortgage, renewal loans made 
upon the faith of the security of the 
deed after the death of the wife are 
liens chargeable upon the land); 
American Sav. Bank, ete, Co. v. 
Helgesen, 67 Wash. 572, 122° P 26, 
AnnCasi1913A 390. (2): “It must be 
emembered that the form of the 
agreement which creates a lien is not 
as material as the ultimate intent of 
the parties. Equity looks through 
form to substance. If the intent to 
charge designated property is es- 
tablished the lien follows.” Badge- 
row v. Manhattan Trust Co., 64 Fed. 
931, 938. ; 

. [b], To disregard fiction of sepa- 
rate corporate entity.—Keokuk Elec- 
tric R.,. etc., Co. v. Weisman, 146 
Towa 679, 688, 126 NW 60 (where it 
was, said: “We do not ignore the 
fact that a corporation is a separate 
legal entity... This is a legal fiction 
which had its appropriate purpose 
and use, but can never be urged to 
an ‘intent and purpose not within the 
reason and policy of its organiza- 
tion’). See also Corporations § 21. 

[c] To examine consideration of 
sealed instrument.—Western Union 
Tel. Co. v. Shepard, 169 N. Y. 170, 62 
NE 154, 58 LRA 115; Jefferys v. Jef- 
ferys, Cr. & Ph. 138, 18 EngCh 138, 
41 Reprint 443. 

[d] To enforce parol discharges 
of sealed instruments.—Cross_ v. 
Sprigg, 6 Hare 552, 31 EngCh 552, 67 
Reprint 1283. 

[e] To aid defective conveyances. 
—(1) Cannon v. Collins, 3 Del. Ch. 
1523) (Nixon: Vv.) Carco, 28 iss. 414; 
Bower v. Hadden Blue Stone Co., 30 
N. J. Eq. 171. (2) Equity will en- 
force the intention of a grantor to 
convey a fee, as gathered from the 
object of the instrument and the cir- 
cumstances, although the instrument 
was formally insufficient to do so. 
Nixon v. Carco, 28 Miss. 414. (3) A 
reconveyance was ordered where the 
parties had agreed to destroy a deed, 
supposing that the title would there- 
by be revested, the grantee having 
fraudulently secreted the deed in- 
stead of destroying it. Cannon v. 
Collins, 3 Del. Ch. 132. 

[f] To establish an equitable as- 
signment.—(1) Baillie v. Stephenson, 
95 Wis. 500, 70 NW 660. (2) Any 
writing or even an act which plain- 
ly makes an appropriation to a per- 


L. Equity Imputes an Intention to Ful- 
The maxim that equity imputes 
an intention to fulfill an obligation,’® means that 
where an obligation rests upon one to perform an 
act and he attains the means of performing it, he 
will be presumed to intend to perform through such 
means, and usually will not be permitted to show 
the contrary, equity giving effect to the presumed 
intent.8* It has been applied in connection with the 
maxim that equity regards as done that which ought 


EQUITY 


son of funds or property will in 
equity be deemed an _ assignment. 
Bower v. Hadden Blue Stone Co., 30 
Ni Jae rL Te: (3) Equitable as- 
signments generally see Assignments 
§§ 78-88. 

{g] To disregard an objection for 
misjoinder of plaintiffs, who sued in 
two distinct capacities to recover a 
legacy. Crain v. Barnes, 1 Md. Ch. 


151. . 
85. Lee v. Foushee, 91 Ark. 468, 
120 SW 160. 

86. Lee v. Foushee, 91 Ark. 468, 
120 SW 160; Blount vy. Robeson, 56 
N. C. 73; Wilcocks v. Wilcocks, 2 
Vern. Ch. 558, 23 Reprint 961. 

“This principle is the statement 
of a general presumption upon which 
a court of equity acts. It means that 
wherever a duty rests upon an in- 
dividual, in the absence of all evi- 
dence to the contrary, it shall be 
presumed that he intended to do 
right, ratner than wrong; to act con- 
scientiously, "rather than with bad 
faith; to perform his duty, rather 
than to violate it.” 1 Pomeroy Eq. 
Jur. § 420. ; 

[a] Tlustrations,—(i) B, plain- 
tiff's ancestor, gave defendant’s in- 
testate a power of attorney to sell 
certain lands and to retain part of 
the proceeis. Defendant’s intestate 
bought the land on an execution 
against B’s grantcr. B then died and 
thereafter defendant’s intestate sold 
the land. Plaintiff brought suit to 
compel defendant to account for the 
proceeds. Relief was given, the 
court holding that the purchase at 
execution sale should be regarded 
merely as the removal of an encum- 
brance, and not the source of an in- 
dependent title. Blount v. Robeson, 
56 N. C. 738. (2) Plaintiff’s ances- 
tor had covenanted to purchase lands 
and settle them on his wife for life 
and upon his eldest son in tail. He 
purchased lands but made no set- 
tlement, and the lands descended 
to plaintiff, his eldest son, who 
brought suit to compel a purchase 
and settlement out of the personal 
estate. of the father. It was held 
that the settlement would be deemed 
to have been made out of the lands 
which had been purchased. Wil- 
cocks v. Wilcocks, 2 Vern. Ch. 558, 
23 Reprint 961. 

87. Lee vy. Foushee, 91 Ark. 468, 
120 SW 160. 

[a] MTllustration.—-Where plaintiff 
had intended to sign a deed to his 
interest in property which he. and 
his mother had contracted to sell to 
defendant, but did not do so because 
of a mutual mistake of law of @Ge- 
fendant and himself, caused by the 
opinion of counsel that plaintiff had 
no title and that the mother’s sig- 
nature to the deed was suffielent, it 
was held under these maxims that 
plaintiff could not seek the aid of 
equity to regain possession of the 
Jand. Lee v. Foushee, 91 Ark. 468, 
120 SW 160. 

88. Resulting trusts generally see 
Trusts [39 Cye 104-168]. 

89. Constructive trusts generally 
see Trusts [39 Cyc 169-194]. 

90. U. S.—Glover v. Patten, 165 
U. S. 394, 17 SCt 411, 41:L. ed. 760; 
In re Wilson, 252 Fed. 631; Clinch- 
field Fuel Co. v. Titus, 226 Fed. 574, 
141 CCA 330; Market Nat. Bank v. 
Hofheimer, 23 Fed. 13; Kurtz vy. Hol- 
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to be done.8? Its most general application is in the 
creation of resulting &* and constructive trusts.*° 

[§ 207] M. Equality Is Equity. The maxim that 
equality 1s equity®® expresses an ancient equitable 
principle ®* of wide and general application.*? The 
meaning of this maxim is that in the absence of 
relations or conditions requiring a different result, 
equity will treat all members of a class as upon an 
equal footing, and will distribute benefits or impose 
burdens and charges either equally or in proportion 


lingshead, 14 F, Cas. No. 7,952, 3 
Granch: Ci. Crc68. 

Ala.—Anniston L. & T. Opn avs 
Ward, 108 Ala. 85, 18 S 937; Smith 


v. Huckabee, 53 Ala, 191. 

Cal.—Hayden y. Collins, 1 Cal. A. 
259, 81 P 1120. 

Ill.—Chicago Title, ete, Co. v. 
Smith, 158 Tl. 417, 41. NE 1076; 
Hynes vy. Illinois Trust, ete., Bank, 
126 .J11..-A.. 409: [aff 226° LiL; 96);e80 
NE 753, 10 LRANS 472]; Condell v. 
Glover, 56 Ill. A. 107 [rev on other 


grounds 163 Ill. 566, 45 NE 173]; 
Atwater v. American Exch. Nat. 
Bank, 40 Ill. A. 501 [rev on other 


grounds 152 Ill. 605, 38 NE 1017]. 

Ind.—Roberts vy. Vonnegut, 58 Ind. 
A. 142, 104 NE 321. 

Beebo wy Inst. vy. Makin, 23 Me. 

Mich.—Campau vy. Detroit Driving 
Club, 185 Mich. 575, 98 NW 267; Hol- 
lister v. Loud, 2 Mich. 309. 

Mo.—Berry v. Stigall, 253 Mo. 690, 
162 SW 126, 50 LRANS 489, AnnCas 
1915C 118; Hynds v. Hynds, 253 Mo. 
20, 161 SW 812; Summers vy. Aber- 
nathy, 234 Mo. 156, 136 SW 289; Fur- 
nold v. State Bank, 44 Mo. 336. 

N. H.—In re Wolfeborough Sav. 
Bank, 69 N. H. 84, 89 A 522. 

N. J.—Perth Amboy Gaslight Co. 
v. Middlesex County Bank, 60 N. J. 
Eq. 84, 45 A 704; Smith v. Gum- 
mere, 39 N. J. Eq. 394; Ross v. Tits- 
worth, 37 N. J. Eq. 333; Van Liew 
v. Van Liew, 36 N. J. Eq. 637; Hus- 
ton v. Read, 32 N. J. Eq. 591. 

N. Y.—In re Empire State Surety 
Co., -214 N.Y.) 553, 108 ‘(NEV 8253 
Cavin v. Gleason, 105 N. Y. 256, 11 
NE 504; Norton v. Coons, 6 N. Y. 
33; Lebaudy v. Carnegie Trust Co., 
90 Misc. 490, 154 NYS 900; Myers v. 
Myers, 18 Misc. 663, 48 NYS 737 [aff 
15 App. Div. 448, 44 NYS 513]; Cod- 
wise v. Gelston, 10 Johns. 507, 518 
(“The favorite maxim of that court 
is, equality among creditors’). 

Pa.—Albright v. Albright, 228 Pa. 
55 Qin TAs 896: 

Tex.—Beville v. Boyd, 16 Tex. Civ. 
A. 491, 41 SW 670, 42 SW 318 [rev 
cae grounds 91 Tex. 439, 44 SW 

Va.—Elliott v. Carter, 9 Gratt. (30 
Va.) 541. 

W. Va.—Hawker v. Moore, 40 W. 
Va. 49, 20 SE 848. 

Wis.—Blum v. Van Vechten, 92 
Wis. 378, 66 NW 507; Burnham vy. 
Barth, 89 Wis. 362, 62 NW 96. 

Eng.—Marine Ins. Co. v. China 
Transpacifiie SS. Co., Ltd., 11 App. 
Cas, 573; Craythorne v. Swinburne, 
14 Ves. Jr. 160, 88 Reprint 482, 21 
ERC 636. 

91. Plunket v. Penson, 2 Atk. 290, 
26 Reprint 577; Petit v. Smith, 1 P. 
Wms. 7, 24 Reprint 272. 

92. Pomeroy Eq. Jur. § 405. 

Abatement of legacies sce Wills 
[40 Cye 1899]. 

Construction vf wills see Wills [40 
Cye 1382]. 

Contribution see Contribution § 2. 

Equality between creditors sse As- 
signments for Benefit of Creditors 
§ 204; Bankruptcy § 545; Creditors’ 
Suits §183; Insolvency [22 Cyc 
1319]. 

Preference of tenancies in common 
as against joint tenancies see Joint 
Tenancy [23 Cyc 485]. 

Subrogation see Subrogation [37 
Cyc 373]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 
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§§ 207-208] 


to the several interests, and without preferences.®? 
The maxim is restricted in its application to situa- 
tions or conditions where the parties are on the 
It is also restricted by the maxim 
that equity follows the law; and by the maxim that 

where equities are equal the first in order of time 
must prevail.°® But the presumption is in favor of 
_ equality of rights;°7 a right to a preference must 
The rule that those who share in bene- 
_ fits must contribute proportionately to the expenses 


same footing.*4 


be proved.°® 


is an application of this maxim.°? 


[§ 208] N. Between Equal Equities the Law 


93. U. S—Glover y. Patten, 165 
U. S. 394, 17 SCt 411, 41 L. ed. 760; 
International Bank vy. Sherman, 101 
U. S. 408, 25 L. ed. 866; In re Wilson, 
252 Fed. 631; In re Fixen, 102 Fed. 
295, 42 CCA 354, 50 LRA 605; Breed 
v. Glasgow Inv. Co., 71 Fed. 903 [rev 
on other grounds 74 Fed. 332, 20 
CCA 432]; In re Sands Ale Brewing 
Co., 21 F. Cas. No. 12,307, 3 Biss. 175. 

Ala.—Anniston L. & T. Co. v. 
Ward, 108 Ala. 85, 18 S 937; Friend 
v. Powers, 93 ‘Ala: .114, 9. S 392; 
Smith v. Huckabee, 53 Ala. 191. 
meee v. Turner, 34 Ark. 

Cal.— Hayden y. Collins, 1 Cal, A. 
259,81 P 1120. 

Tll.— W. Butler Paper Co. v. 
Robbins, 151 Jl. 588, 38 NE 1538; 
Russell vy. Chicago Trust, etc., Bank, 
139 Ill. 538, 29 NE 37,17 LRA 345; 
Roseboom y. Whittaker, 132 Ill. 81, 
23 NE 339. 

Me.—Savings Inst. v. Makin, 23 
Me. 360. 

Mo.—Berry vy. Stigall, 253 Mo. 690, 
162 SW 126, 50 LRANS 489, AnnCas 
1915C 118; Frost vy. Radford, 54 Mo. 


) A. 345. : 


N. J.—Perth Amboy Gas Light Co. 
v. Middlesex County Bank, 60 N. J. 
Eq. 84, 45 A 764. 

N. Y.—In re Empire State Surety 


Co., 214 N.Y. ARa ee NE 825; Cavin 


256, 11 NE 
B27 IN, aay 
10 App. Div. 


v. Gleason, 105 We 
504; Norton. v. Coons, 
Matter of Thompson, 
40, 41 NYS 740; Lebaudy v. Car- 
negie Trust Co., 90 Misc. 490, 154 
NYS 900; Myers v. Myers, 18 Misc. 
663, 48 NYS 737 [aff 15 App. Div. 
448, 44 NYS 513]; Shepherd v. Guern- 
sey, 9 Paige 357. 

Pa.—Stoever’s App., 3 Watts & S. 
154, 

Tenn.—McCready v. MHaslock, 3 
Tenn.-Ch. 13. 
Tex.—Beville v. Boyd, 16 Tex. Civ. 
A. 491, 41 SW 670, 42 SW 318 [rev 
on other grounds 91 Tex. 439, 44 SW 
87] 


W. Va.—Hawker v. Moore, 40 W. 
Va. 49, 20 SE 848. 

Wis.—Blum y. Van Vechten, 92 
Wis. 378, 66 NW 507; Burnham v. 
Barth, 89 Wis. 362, 62 NW 96. 

Eng.—Marine Ins. Co. v. China 
Transpacific SS. Co., 11 App. Cas. 573; 
Lake y. Gibson, 1 Eq. Cas. Abr. 294, 
21 Reprint 1052; Rigden v. Vallier, 2 
Ves. 252, 28 Reprint 163; Morley v. 
Bird, 3 Ves. Jr. 628, 30 Reprint 1192. 

94. Roberts vy. Vonnegut, 58 Ind. 
Aj 142, 104 ‘NH 321; Murray v. 
Riggs, 15 Johns. (N. Y.) 571. 

[a] Mlustrations. — (1) Where 
creditors have entered into a con- 
tract which prefers one class, and 
they have continued to act there- 
cunder for a long time, none of the 
parties are in a position to complain 
of the .enforcement of such con- 
tract, although the scheme results 
-disastrously rather than beneficially. 
Roberts v. Vonnegut, 58 Ind. A. 142, 
104 NE 321. (2) “Equity will treat 
alike those similarly situated.” In 
re Wilson, 252 Fed. 631, 636. eas 


95. Clinchfield Fuel Co. v. 
226 Fed. 574, 141 CCA 330. See also 
supra § 184. . ; ; 
“The maxim, that equality is 


equity, can only be applied accord- 
ing to established rules. It cannot 
te applidd even in the marshaling 
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EQUITY 


of assets so as to make an equal dis- 
tribution of them, without some rule 
of law authorizing it, unless they are 
equitable assets.” Savings Inst. vy. 
Makin, 23 Me. 360, 366. 

{a] MTllustrations.—(1) Where the 
creditors reduce their claims to judg- 
ment notwithstanding the filing of 
a suit wherein a receiver was subse- 
quently appointed and all creditors 
were required to prove their claims, 
such creditors, under the maxim that 
equity follows the law, take priority 
despite the maxim that equality is 
equity. Clinchfield Fuel Co. v. Titus, 
226 Fed. 574, 141 CCA 330. (2) The 
maxim is not applied in the adminis-~ 
tration of the assets of partnerships 
to deprive a diligent creditor of the 
lien he has lawfully acquired before 
the court has undertaken the distri- 
bution. Ross y. Titsworth, 37 N. J. 
Eq. 333. (3) The principle of this 
maxim is not in conflict with the 
principle which declares that the 
vigilant creditor shall receive the re- 
wards of his diligence. Myers v. 
Myers, 18 Misc. 663, 43 NYS 7387 [aff 
15 App. Div. 448, 44. NYS 513]. 

s. Chicago Title, ete!) Cov? -v. 
Smith, 158 Ill. 417, 41 NE 1076. See 
infra § 210. 

97. Perth Amboy Gas Light Co. v. 
Middlesex County Bank, 60 N. J. 
Eq. 84, 45 A 704; McCready v. Has- 
lock, :8 Tenn. Ch. 13; Burnham v. 
Barth, 89 Wis. 362, 62 NW 96. 

98. Perth Amboy Gas Light Co. vy. 
Middlesex County Bank, 60 N. J. Eq. 
84, 45 A 704; McCready v. Haslock, 3 
Tenn. Ch. 13; Burnham y. Barth, 89 
Wis. 362, 62 NW 96. 

99. Anniston L. & T. Co: v. Ward, 
108 Ala. 85, 18 S 937; Springfield Gro- 
cer Co. v. Walton, 95 Mo. A. 526, 69 
SW 477. 

1. U. S.—Townsend y. Little, 109 
U.S. 504;-3 SCt 357, 271 Led. 1012. 
Williams vy. Jackson, 107 U. S. 478, 
2 SCt 814, 27 L. ‘ed. 529; Boone v. 
Chiles, 10 Pet. 177, 9 L. ed. 388; Fitz- 
simmons vy. Ogden, 7 Cranch 2, 3 L. 


ed. 249; Scullin Steel Co. v. North 
American Co., 255 Fed. 945; Mar- 
quette Cement Min. Co. v. Oglesby 


Coale@o.,-250 Wed. L071." Un So wee De 
troit Timber, etc., Co., 131 Fed. 668, 
678, 67 CCA 1 [aff 200 U. S. 321, 26 
SCt-(282, 500 Ia. sedi) 49945. Philips” vi: 
Crammond, 19 F. Cas. No. 11,092, 2 
Wash. C. C. 441, 

Ark.—Woolridge vy. Thiele, 55 Ark. 
45, 17 SW 340; Haskill v. Sevier, 25 


Ark. 162: 
Cal.—Maina vy. Elliott, 51 Cal. 8. 
Ill. Brickey v. Linnertz, 241 Ill. 
187, 199, 89 NE 342 [cit Cyc]. 


Ky.—Gardner vy. Commercial Secur- 
ity Co., 184 Ky. 164, 211 SW 405; 
Carlisle v. Jumper, 81 Ky. 282; Rus- 
sell v. Petree, 10 B. Mon. 184; Van- 
meter v. McFaddin, 8 B. Mon. 435. 

Miss.—Conn'v. Boutwell, 101 Miss. 
353, 58/S 105; Perkins v. Swank, 43 
Miss. 349. 

N. J.—Newark Trust Co. y. Lack- 
awanna Inv. Co., 88 N. J. Eq. 541, 
103 A 168. 

N. Y.—Lighthouse v. Buffalo Third 
Nat. Bank, 162'N. Y. 336, 56 NE 738; 
Warren v. Wilder, 114 N. Y. 209, 21 
NE 159; Dunlop v. Avery, 89 N. Y. 


592; Weaver v.. Barden, 49 N. Y. 
286; Reeves v. Kimball, 40 N. Y. 
299; Briggs v. Davis, 20 N.Y. 15, 


75 AmD 363; Seymour y. Wilson, 19 


Will Prevail—1. 
tween equal equities the law will prevail,! is closely 
connected with the maxim that where equities are 
equal, the first in order of time will prevail,? and 
has been termed its complement. Its general mean- 
ing is that unless one who seeks the aid of equity 
can establish an equity superior to that of the hold- 
er of the legal title to the subject matter, he fails 
to overcome the legal right, which consequently pre- 
vails against him.* 
forced by supporting the legal title to land as 
against an equitable right no stronger than that of 
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In General. The maxim that be- 


This rule is most frequently en- . 


N. Y. 417; Behrmann v. Seybel, 178 ° 
App. Div. 862, 166 NYS 254 [aff 223 
N. Y. 622 mem, 119 NE 1030 mem]; , 
Title Guarantee, ete., Co. v. Haven, 
154 "App. Div. 652, “139 - NYS) 207; 
Williams vy. Charlier, 15 App. Div. 
128, 44 NYS 225; Rexford v. Rexford, 
7 Lans. 6; Newton v. McLean, 41 
Barb. 285; Grimstone vy. Carter, 3 
Paige 421, 24 AmD 230. 

N. C.—Ellis v. Davis, 55 N. C. 465. 

Or.—Bowles vy. Gantenbein, 83 Or. 
510, 163 P 308, 1163. 

Vt.—St. Johnsbury vy. Morrill, 55 . 
Vien Go ‘ , 

Va.—Zollman v. Moore, 21 Gratt. 
(62 Va.) 3138; Johnson y. Brown, 3 
Carrer? AVaaiecoo. ; 

W.. Va.—Hoult vy. Donahue, 21 W. 

3 Paige 


Va. 300. 

2. Grimstone y. Carter, 
(N..Y.) 421, 23 AmD 230; -Dueber 
Watch Case Mfg. Co. vy. Daugherty, 
62 Oh. St. 589, 57 NE 455. - See in- 
fra § 210. ; 
' 3. Pomeroy Eq. Jur. (2d ed) § 416." 

“The two are in fact counterparts 
of each other, and taken together, 
they form the source of the doctrines, ’ 
in their entire scope, concerning pri- 
orities, notice, and purchasers for a’ 
valuable consideration and: without © 
notice.’ 1 Pomeroy Eq. Jur. § 416. ” 

4 U. S.—uU. S. v. Detroit Timber, ’ 
etc., Co.,' 200 U.S 321, -26 SCt °282,* 
50 L. ed. 499; Philips v. Crammond, * 
19° “Cas: No: 11,092,°2° Wash.eC7 e.4 


441, é 
Ala.—Dean y. Roberts, 182. Ala.° 
221, 62 S 44. 


Conn.—Chamberlain vy. Thompson, 
10 Conn. 2438, 26 AmD 390. Roane a Alen 
D. C.—Jackson y. Blackwood, 1 
KyL 71. eid 
Ill.—Brickey y. Linnertz, 241 -Ill. 
187, 89 NE 342. : : 

Ind.—Taylor v. Morgan, 86° Ind. 
295. 

Ky.—Gardner y. Commercial Secur- 
ity (Cos, 1845 Ky. 164 5°21 te Swe 00. 
Vanmeter y. McFaddin, 8° B. Mon. 
435. as : : \ 

Miss.—Conn v. Boutwell, 101 Miss.’ 
353, 58 S 105; Perkins y. Swank, 43 
Miss, 349. 

N. J.—Foreman v. Brewers, 62 N. 
J. Eq. 748, 48 A 1012, 90 AmSR 
475. 

N. Y.—Title Guarantee, etc., Co. v. 
Haven, 154 App. Div. 652, 1389 NYS 
207. 

N. C.—Jones v. Zollicoffer, 4 N. C, 
645, 7 AmD 708. 

Oh.—Gibler y. Tribell, 14 Oh. 323. 


Or.—Bowles v. Gantenbein, 83 Or. 
510)) 1630 P 308) 1163" 
Va.—Zollman vy. Moore, 21 Gratt. 


(62 Va.) 313. 

W. Va.—South Side Bank vy. Cen- 
ter Wheeling Say. Bank, 74 W. Va. 
CAS ISkS Hiab te 

Wis.—Whinfield v. Fond du Lac, 
156 Wis. 472, 145 NW 1100. 

Eng.—Thorndike vy. Hunt, ‘3 De G. 
& J. 563, 60 EngCh 437, 44 Reprint 
1386. 


Can.—McAllister v. Forsyth, 12 
Canwisiy Cred. 
[a] Receivership.—W here the 


claim to relief is founded on a dis- 
puted equity the court will hesitate 
before taking the possession, by 
means of a receiver, from defendant 
having a legal title. Overton v. Mem- 
phis, etc., R. Co., 10 Fed. 866, 3 Mc=- 
Crary’ 436 [app dism 131 U. 8.°44 
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the legal owner,® but the maxim is applicable to 
other species of property than land,* and superior 
legal rights short of actual title have the same ad- 
The maxim is applicable where there is 
Where the party having 
the legal right acquires another interest inconsist- 
ent with his equity, so that he cannot honestly claim 


vantage.’ » 
no equity in either party.® 


EQUITY 


both, his priority is lost and the equities will pre- 


mem, 9 SCt 800 mem, 33 L. ed. 218 


mem]. See also generally Receivers 
[34 Cye 35]. 
{b] A dishonest step taken by the 


holder of the legal title to strength- 
en it deprives him of his advantage. 
Ellis v. Davis, 55 N. 465. 


5. U. S.—Simmons v. Ogle, 105 U. 
S. 271, 26 L. ed. 1087; Philips v. 
Crammond, 19 F. Cas. No. 11,092 2 


Wash. C. C. 441. 

Cal.—Maina v. Elliott, 51 Cal. 8. 

Ill.—Faloon y. McIntyre, 17 Ill. 
A; 479 [aff 118 Ill,. 292,.8 NE: 315]. 
ee v. Turner, 36 Iowa 
“eye Sore iRe v. Petree, 10 B, Mon. 

Miss.—Conn y. Boutwell, 101 Miss. 
553, 58 S 105. 

Mo.—Gallager, v. Hunter, 5 Mo. 507. 

N. Y.—Warren v. Wilder, 114 N. Y. 
209, 21 NE 159; Behrmann y. Seybel, 
178 App. Div. $62, 166 NYS 254 [aff 
223 IN. oY, 1622 mem, 119 NE 1030 
mem]; Williams vy. Charlier, 15 App. 
Div. 128, 44. NYS. 225; Rexford v. 
Rexford, 7 Lans. 10; Newton v. Mc- 
Lean, 41 Barb, 285. 

N. C.—Crump v. Black, 4A IN Ce 
321, 51 AmD -422, 

“This is a principle of great prac- 
tical importance in. England; and it 
obtains equally here.though its ap- 
plication is less frequent, on account 
of the abolition of.formal trusts, 
and our practice of*recording con- 
veyances and incumbrances,. whether 
they accompany the legal title, or 
are: what the common law would re- 
gard as equitable interests, and of 
the constructive notice which, by the 
statute, the record of such convey- 
ances afford.’ Briggs v. Davis, 20 
N. Y. 15, 23,:75 AmD 363. 

[a] Grantee for value by unrecord- 
ed conveyance (1) will not be pro- 
tected against a subsequent purchaser 
without notice (Crump v. Black, 41 
NSC. (921,..-51/), AmD. 422), - (2). nor 
against grantor’s creditor as to whom 
Such conveyance is void by statute 
(Flanary v. Kane, (Va.) 46 SE 312, 
681). _(38): Recording acts generally 
see Records [34 Cye 597]. 

{[b] Bona fide purchaser of trust 
property, for valuable consideration, 
without notice, obtaining the legal 
title at the time of his purchase, is 
entitled to priority in equity as well 
as at law.. Behrmann vy: Seybel, 178 
App. Div. 862, 166 NYS 254 [aff 223 
N. Y. 622 mem, 119 NE 1030 mem]. 

[ec] As between two tax purchasers 
having equal equities, one who had 
obtained the legal title through a 
sheriff's deed was awarded priority. 
Maina vy. Elliott, 51 Cal. 8. 

[d] A general creditor who ob- 
tains title to property of the debtor 
in good faith and for a valuable con- 
sideration is entitled, as against a 
person who, at the time of the con- 
veyance, was also'a general creditor 
of the grantor, to the benefit of the 
rule. Warren v. Wilder, 114 N. Y. 
209, 21 NE:-159 [revi12 NYSt 757]. 

{e] Where a debtor promised to 
secure two creditors holding equal 
claims, one of them, who obtained 
a conveyance, was held to have 
thereby acquired a legal advantage 
over the other which give him the 
priority. Philips v.- Crammond, 19 
F.. Cas. No. :14,09:2, 2 Wash. C. C. 441 
(where it is said: “In this case, the 
promise made to the complainants, 
and the conveyance actually made to 
the trustees, both being in considera- 


|| Bush (Ky.) 


tion of pre-existing debts, the equity 
of each is equal, and this court wil] 
not take from the trustees, the legal 
advantage, which their vigilance has 
conferred upon them’’), 

{f] Rival claims to mortgage.—In 
determining rival claims to the same 
mortgage, where each party had ad- 
vanced money io a third party to be 
invested therein, but one of them had 
received an assignment thereof, ,and 
thereby the legal title, he was en- 
titled to prevail. Williams v. Char- 
lier, 15 App. Div. 128, 44 NYS 225. 

[g] Mortgagee’s title—Where wife 
executes duebill as a surety for hus- 
band’s debt and subsequently mort- 
gages her land to another creditor 
of husband, in consideration of extin- 
guishment of husband’s preéxisting 
indebtedness, the equities of the two 
creditors are on a par, and the mort- 
gagee’s legal title will prevail. Bow- 
ors Vi, Bowers, GN. .Jo* Ch.) 106; A. 

Bona fide purchasers for value and 
without notice generally see Vendor 
and Purchasers [39 Cyc 1687]. 

6 Wright v. Randel, 8 Fed. 591, 
19 Blatchf. 495; Clore v. Bailey, 6 
77; Taylor vy. Gilbert, 4 
KyL 830; Copeland y. Manton, 22 
Oh. St.. 398. 

{a] Mlustrations.—(1) A revenue 
collector having failed to pay over 
the funds collected, his sureties 
sought to recover an amount paid 
to his creditor. They failed to prove 
that the payment was made from the 
public fund and relief was denied. 
Clore v, Bailey, 6 Bush. (Ky.) 77. 
(2) Where two persons enter into a 
contract for the purchase of bark and 
before the seller executes the con- 
tract he enters into’another contract 
with a third person for the purchase 
of the bark to be peeled and deliv- 
ered to the original purchaser, the 
original seller agreeing to assume 
and pay the peeling charges, and the 
first contract is then executed and 
the original buyer executes notes, 
part of the proceeds of which are 
used to pay the cxpense of peeling, 
and the original seller delivers the 
bark to a creditor in payment of a 
preéxisting debt, the equities be- 
tween the original buyer and such 
creditor are equal and the legal title 
will .prevail. Lighthouse v. Buffalo 
Third Nat. Bank, 162 -N: Y. 336,56 
NE 738. 

{[b] Promissory note.—Taylor v. 
Gilbert, 4 KyL 830. 

{c] Gien on fund.—Copeland v. 
Manton, 22 Oh. St. 398. 

{d] Patent for invention.—Wright 
Kee noe 8 Fed. 591, 19 Blatchf. 
495. 

[e] Trust funds deposited in court. 
—Thorndike v. Hunt, 3 De G. & J. 
563, 60 EngCh 563, 44 Reprint 1386. 

Copyright and literary property 
see Copyright and Literary Property 
SS 99s) aos 

7. Judson y. Corcoran, 17 How. (U. 
S.) 612, 15 L. ed. 331; Derrington v. 
Goodman, 8 Dana (Ky.) 174; St. 
Johnsbury vy. Morrill, 55 Vt. 165. 

[a] Preémptive rights.—Where 
two held preémptive rights to the 
same land and one entered, received 
a certificate, and asserted his claim 
by suit, his right was held superior. 
Demmieton v. Goodman, 8 Dana (Ky.) 
174. 

[b] A prior assignee of a claim 
against Mexico was defeated by a 
subsequent assignee who obtained an 


vail in order of time.° 
has no application unless the equities are equal.’° 
[§ 209] 2. Junior Equity Acquiring Legal Ti- 
tle. The hoider of a junior equity by acquiring also 
the legal title obtains the superior right, although 
at the time of so doing, he had notice of the earlier 
equity,!? and purchased the legal estate for the pur- 


[§§ 208-209: 


Ex vi termini, the maxim 


award from commissioners before the 
first gave notice of his claim. Jud- 


son y. Corcoran, 17 How. (U. S.) 612, 
15.1. .ed. ooL 
{c] Possession._—Between two in- 


nocent purchasers, both having equal 


equities, the one having the posses- 
sion prevails. St. Johnsbury v. Mor- 
rill, 55 Vt: 165. 

8 Newark Trust Co. v. Lacka- 
wanna Iny. Co., 88 N. J. Eq. 541, 
103 A 168. 

[a] Reason for rule.—‘“For there 


can surely be no greater equality 
between equities, within the mean- 
ing of the maxim, than their mutual 
non-existence.” Newark Trust Co. 
v. Lackawanna Iny. Co., 88 N. J. Eq. 
541, 544, 103 A 168. 

55 "Ne, .C.. * 465. 


9. PBllis v. Davis, 

10. See cases passim. 

1l. U. S.—Townsend v. Little, 109 
U.S. 504, 3 SCt 357, 27 EL. ed. 1012; 
UU. °S.n ve" Detroit... Timber; vete. Cos 
131 Fed. 668, 67 CCA 1 [aff 200 U. 


S. 321, 26 SCt. 282, 50 L. ed. 499). 
Ky.—Carlisle v. Jumper, 81 Ky. 
Adams, 1 A. K. Marsh. 


282; Floyd v. 
72 


Miss.—Conn vy. Boutwell, 101 Miss. 
353, 58 S 105; Coleman y. Rives, 24 
Miss. 634. 

N. Y.—Rexford vy. Rexford, 7 Lans. 
6; Newton v. McLean, 41 Barb. 285. 

Oh.—Dueber Watch Case Mfg. Co. 
v. Daugherty, 62 Oh. St. 589, 57 NE 
455; Smith v. Worman, 19 Oh, St. 
145; Bloom v.. Noggle, 4 Oh. St. 45; 
Irvin v. Smith, 17 Oh. 226; Oviatt v. 
Brown, 14 Oh. 285, 45 AmD 539. 

W. Va.—Hoult v. Donahue, 21 W. 
Va. 294. 

[a] Rule applied. —Where one con- 
veyed land to another by a deed ab- 
solute on its face, and the grantee 
mortgaged the land to a third party, 
it was held that the mortgagee’s 
title could not be divested by proof 
that the mortgagor held the prop- 
erty merely in trust and without any 
real title thereto. Newton v. McLean, 
41 Barb. (N. Y.) 285, 287 (the court 
saying: ‘To overreach the mortgage 
to Chappell, which vested him with a 
legal estate in the premises, the de- 
fendant was bound to go further 
than simply to show his prior equity. 
He was bound to show that Chappell 
had notice of such prior equity, be- 
fore he advanced the consideration 
for the mortgage; that is to say, be- 
fore he indorsed the notes of Hector 
which the said mortgage was given 
to secure. The rule in equity is 
that as between two parties having 
equal equities the prior equity must 
prevail; but if the party having the 
subsequent equity clothes himself 
with the legal title before he has 
notice of the prior equity, such legal 
title must prevail’). 

12. Lea v. Polk County Copper Co., 
21> How. (CU. S2):) 4937" 16). "ed. -203) 
U. S. v. Detroit Timber, etc., Co., 131 
Fed. 668, 678, 67 CCA 1 [aff.200 U.S. 
321, 26 SCt 282, 50—Iy ed. 499]; 
Dueber Watch Case Mfg. Co. v. 
Daugherty, 62 Oh. St. 589, 57 NE 
455; .Gibler v. Trimbell, 14 Oh. 323; 
Bator v. Moore, 21 Gratt. (62 Va.) 
3 

“A court of equity will not inter- 
fere at the suit of the holder of a 
prior equitable title or claim to de- 
prive the innocent purchaser for 
value of a junior equitable estate of 
equal strength of a legal title which 
he has subsequently bought or ob- 
tained after notice of the defect.’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pose of obtaining the advantage,'* provided his equi- 
table interest was acquired without notice of the 
prior claim.'* There is authority, however, for the 
view that the legal title also must have been ac- 
quired without notice of prior equities in order to 


confer priority.1® 
[§ 210] 


U. S. v. Detroit Timber, 
supra. 

“If the purchaser is originally of 
an equitable title without notice, and 
the party afterwards purchases with 
notice the legal title to support his 
equitable right, he will be pro- 
tected.” Zollman vy. Moore, 21 Gratt. 
(62 Va.) 318, 322. But see cases 
infra note 15. 

Rights and liabilities of vendor 
and purchaser generally see Vendor 
and Purchaser [39 Cyc 1611-1787]. 

13. Fitzsimmons v. Ogden, 7 Cranch 
(U. S.) 2, 3 L. ed. 249; McNary v. 
Southworth, 58 Ill. 473; Carroll v. 
Johnston, 55. N. C. 120. ; 

14. U. S. v. Detroit Timber, etc., 
Co., 131 Fed. 668, 67 CCA 1 [aff 200 
WeaeSs tse m2 6 SCti, 282500 li fedt 
499]; Dueber Watch Case Mfg. Co. v. 
As arpa eg 62 Oh. St. 589, 57 NE 


15. Hardin vy. Harrington, 11 Bush 
(Ky.) 367; Grimstone v. Carter, 3 
Paige (N. Y.) 421, 436, 24 AmD 230 
(where it is said: “Nor will this 
court permit the party having the 
subsequent equity to protect himself 
by obtaining a conveyance of the 
legal title, after he has either actual 
or constructive notice of the prior 
equity’); Briscoe vy. Ashby, 24 Gratt. 
(65 Va.) 454; Mutual Assur. Soc. v. 
Stone, 3 Leigh (30 Va.) 218. 

16. U. S.—Galveston, ete, R. Co. 

459, 20 L. ed. 


UG. a COs, 


v. Cowdrey, 11 Wall. 
199; Boone y. Chiles, 10 Pet. 177, 9 
L. ed. 388, 

Ark.—Byers v. Fowler} 12 Ark. 285, 
54 AmD 271. 


Ga.—Vada Naval Stores Co. v. 
Sapp, 148 Ga. 677, 98 SE 79. 
Ill.—Chicago Title, ete, Co. v. 


Smith, 158 Ill. 417, 41 NE 1076. 

Ind.—Paxton vy. Sterne, 127 Ind. 
289, 26 NE. 557. 

Ky.—Beard v. Sharp, 65 SW 810, 23 
KyL 1582; Hardin v. Harrington, 11 
Bush 367; Ward v. Crotty, 4 Metc. 
59; Newby v. Hill, 2 Metc. 5380; 
Chinowith v. Williamson, 2 Bibb 36; 
Clarke v. Ware, 8 KyL 438; Thomas 
Wesmith 13 wy Op.» 392: 

Mich.—Johnson y. Bratton, 112 
Mich. 319, 70 NW 1021. 

Miss.—Perkins vy. Swank, 43 Miss. 
349; Wailes v. Cooper, 24 Miss. 208. 

Mo.—State v. Netherton, 26 Mo. A. 
414, 

Nebr.—Johnson v. Hayward, 74 
Nebr. 157, 103 NW 1058, 107 NW 384, 
5 LRANS 112, 12 AnnCas 800. 

N. Y.—Schafer v. Reilly, 50 N. Y. 
61; Fuller v. Claflin, 51 Hun 609, 
-4 NYS 92; Anderson v. Roberts, 18 
Johns. 515, 9 AmD 235; Cherry v. 
Monro, 2 Barb. Ch. 618; Wilkes v. 
Harper, 2 Barb. 338 [aff 1 N. _Y. 
586]; Grimstone vy. Carter, 3 Paige 
421, 24 AmD 230; Berry v. Mutual 
Ins. Co., 2 Johns. Ch. 603. 

Oh.—Dueber Watch Case Mfg. Co. 
vy. Daugherty, 62 Oh. St. 589, 57 NE 
455; Hume vy. Dixon, 37 Oh. St. 66; 
| Anketel v. Converse, 17 Oh. St. 11, 
291 Amp 2115) 

Tenn.—Ingram Va Morgan, 4 
Humphr. 66, 40 AmD 626. 

Va.—Briscoe v. Ashby, 24 Gratt. 
(65 Va.) 454. A 

W. Va.—Camden v. Harris, 15 W. 
Va. 554; Pratt v. Clemens, 4 W. Va. 
443, ; 

Eng.—Société Générale de Paris v. 
Walker, 11 App. Cas. 20, 5 ERC 157; 
Cave v. Cave, 15 Ch. D. 639; Cory 


[21 Cc. J.—14] 


O. Between Equal Equities the First 
in Order of Time Shall Prevail. It is a maxim that 
as between equal equities the first in order of time 
shall prevail;’® but this ,and equivalent forms of 
stating the rule have been criticized as inaccurate,2" 


EQUITY 


that which first 


v. Eyre, 1 De G. J. & S. 149, 66 Eng 
Ch 149, 46 Reprint 58; Rice v. Rice, 
2 Drew. 738, 61 Reprint 646, 10 ERC 
507; Bristol v. Hungerford, 2 Vern. 


ai 524, 23 Reprint 938, 18 ERC 
[a] Other similar statements of 


rule.—(1) “‘As between equities, that 
which is prior in time will prevail.” 
Glass v. Cundiff, 167 Ky. 760, 764, 
181 SW 638., (2) “Where the legal 
rights and equities of the parties are 
equal, the first in time is first in 
right.”’ . Schultze iv. Houfes, 796) 111. 
335, 343 [quot Schimberg v. Waite, 
93: VISAS, 130501334.) (8) SHerihas 
the better right who was first in 
point of time.’ Deli School yv. Peirce. 
163 N. C. 424, 428, 79 SE 687. (4) 
“Between two equities, he has the 
better title who is first in point of 
time.” Coke Litt. p 14a [quot Dygert 
v. Remerschnider, 32 N. Y. 629, 650]. 

{b] Qui prior tempore prior in 
jure est.—Schafer v. Reilly, 50 N. 
Y. 68; Fuller v. Claflin, 51 Hun 609, 
4 NYS 923 Cave v. Cave, 15 Ch. D. 
639; Willoughby v. Willoughby, 1 
T. R. 764, 99 Reprint 1366. 

[ec] Qui prior est tempore potior 
est jure—Hume v. Dixon, 37 Oh. 
St. 66; Hess, etc., Engineering Co. v. 
Turney, (Tex. Civ. A.) 207 SW 171; 
Mutual Assur. Soc. v. Stone, 3 Leigh 
(30 Va.) 218. See also [32 Cyc 1396]. 

27. jHumetv. Dixons) 37, Oh.5 St 
66; Rice v. Rice, 2 Drew. 73, 76, 61 
Reprint 646, 10 ERC 507. 

“What is the rule of a Court of 
Equity for determining the prefer- 
ence as between persons having ad- 
verse equitable interests? The rule 
js sometimes expressed in this form: 
—‘As between persons having only 
equitable interests, qui prior est tem- 
pore potior est jure.’ This is an in- 
correct statement of the rule; for 
that proposition is far from being 
universally true. In fact, not only 
is it not universally true as between 
persons having only equitable inter- 
ests, but it is not universally true 
even where their equitable interests 
are of precisely the same nature, and 
in that respect precisely equal; as 


in the common case of two succes- | 


sive assignments for valuable con- 
sideration of a reyersionary interest 
in stock standing in the names of 
trustees, where the second assignee 
has given notice, and the first has 
omitted it. Another form of stat- 
ing the rule is this:—‘As between 
persons having only _equitable in- 
terests, if their equities are equal, 
qui prior est tempore potior est jure. 
This form of stating the rule is not 
so obviously incorrect as the former. 
And yet even this enunciation of the 
rule (when accurately considered) 
seems to me to involve a contradtic- 
tion. For when we talk of two per- 
sons having equal or unequal equl- 
ties, in what sense do we _ use the 
term ‘equity’? For example, when 
we say that A. has a better equity 
than B., what is meant by that? It 
means only that, according to those 
principles of right and justice which 
a Court of Equity recognizes and acts 
upon, it will prefer A. to B., and will 
interfere to enforce the rights of A. 
as against B. And therefore it is 
impossible (strictly speaking) that 
two persons should have equal equl- 
ties, except in a case in which a 
Court of Eauity would altogether re- 
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A more accurate statement is that as between per- 
sons having only equitable interests, if their inter- 
ests are in all other respects equal, priority in time 
gives a better equity.1® 
cation of this maxim that the interest of both elaim- 
ants shall be purely equitable, for if one in addi- 
tion to an equal equity has also the legal title he 
will prevail irrespective of the element of time.1® But 
where conflicting equities are otherwise equal in 
merit,?° and neither claimant has the legal title,?+ 


It is essential to the apph- 


accrued will be given preference.?? 


fuse to lend its assistance to either 
party as agains‘ the other. If the 
Court will interfere: to enforce the 
right of one against the other on 
any ground whatever, say on the 
ground cf priority of time, how can 
it be said that the equities of the 
lwo are equal; i. e., in other words, 
how can it be said that the one 
has no better right to call for the 
interference of a Court of Equity 
than the other? To lay down the 
rule therefore with perfect accuracy, 
I think it should be stated in some 
such form as this:—‘As between per- 
sons having only equitable interests, 
if their equities are in all other. 
respects equal, priority of time gives 
the better equity; or, qui prior est 
tempore potior est jure.’” Rice v. 
Rice, supra. 

18. N. Y.—New York Cent. Trust 
Co. v. West India Impr. Co., 169 N. 
Y. 314, 62 NE 387; Mayville State 
Bank v. Jennings, 78 Misc. 524, 138 
NYS 606. 

Oh.—Dueber Watch Case Mfg. Co. 
v. Daugherty, 62 Oh. St. 589, 57 NE 
455; Hume, v. Dixon, 37 Oh. St. 66. 

Tex.—Hess, etc., Engineering Co. 
v. Turney, (Civ. A.) 207 SW 171. 

Va.—Wasserman v. Metzger, 105 
Va. 744, 782, 54 SE 893, 7 LRANS. 
1019 [quot Cyc per Keith, J.]. 

Eng.—Rice v. Rice, 2 Drew. 73, 
61 Reprint 646, 10 ERC 507. 

19. Rexford v. Rexford, 7 Lans. 
(N. Y.) 6; Newton v. McLean, 41 
Barb. (N. Y.) 285; Edmondson vy. 
Hays, i Overt. (Tenn.) 509. See also 
supra §§ 208, 209. 

20. N. Y.—Mayville State Bank v. 
Jennings, 78 Misc. 524, 138 NYS 606. 

Oh.—Deuber Watch Case Mfg. Co. 
v. Daugherty, 62 On. St. 589, 57 NE 
455; Hume y. Dixon, 37 Oh. St. 66. 

Tex.—Hess, etc., Engineering Co. v. 
Turney, (Civ. A.) 207 SW 171. 

Wash.—Zurfluh v. Hartman, 103 
Wash. 452, 174 P 963. 

Can.—MacLeod v. Sawyer, etc., Co., 
46 Can. S. C. 622 [dism app 2 Sask. 


Ibs 6164. 

21. See supra § 208. 

22. Iowa.—Lucas vy. Barrett, 1 
Greene 510. 

Kan.—Lingo vy. Gentry, 101 Kan. 
279, 166 P 476. 

Ky.—Carlisle v. Jumper, 81 Ky. 


282; Jackson y. Holloway, 14 B. Mon. 


133; Vanmeter v. McFaddin, 8 B. 
Mon. 435; Smith v. Frost, 1 Bibb 
875; Zaring v. Cox, 1 KyL 161. 

Mich.—Norris v. Showerman, Walk. 
206. 

Miss.—Wailes y. Cooper, 24 Miss. 

8. 

Mo.—Stratton v. Cole, (A.) 216 SW 
976. 

Nebr.—Johnson v. Hayward, 74 
Nebr. 157, 103 NW 1058, 107 NW 


384, 5 LRANS 112, 12 AnnCas 800. 

N. Y.—Booth vy. Bunce, 33 N. Y. 
139, 88 AmD 3872; Muir v. Schenck, 3 
Hill 228, 38 AmD 633; Cherry v. 
Monro, 2 Barb. Ch. 618; Wilkes v. 
Harper, 2 Barb. Ch. 338 faff 1 N. Y. 
586]; Grimstone vy. Carter, 3 Paige 
421, 24 AmD 230. 

Oh.—Dueber Watch Case Mfg. Co. 
v. Daugherty, 62 Oh. St. 589, 57 NE 
455: Hume v. Dixon, 37 Oh. St. 66; 
Elstner v. Fife, 32 Oh. St. 358; An- 
ketel v. Converse, 17 Oh. St. 11, 91 
AmD 115; Woods v. Dille, 11 Oh. 
455; Burchard v. Hubbard, 11 Oh. 
316, 333: Bell vy. Duncan, 11 Oh. 192; 
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This test, however, is the last resorted to, and does 
not prevail when any other equitable ground for 
It is only where equities are 
equal that the element of time becomes material and 
decisive as to priority of right.2* Where the respec- 
tive equities are not equal, the stronger or more 
meritorious one will prevail regardless of which ac- 
In determining the 
relative merits of opposing equities, no technical 
rules are applied, but the question is determined on 


preference exists.?° 


erued first in order of time.?® 


EQUITY 


eration.?9 


[§§ 210-211 


the broad principles of right and justice peculiar to 
courts of equity.”° 
transaction may give either claim priority over the 
other,2? such as the presence or absence of notice,” 
or the payment or nonpayment of a valuable consid- 
The maxim has been applied to a great 
variety of cases,*° but perhaps its most frequent 
application is in determining the priority among 
different lienholders.*+ 
as against a preference given by a recording act.*? 


The collateral incidents of the 


The rule will not be applied 


IV. LACHES, STALE DEMANDS AND LIMITATIONS 


[§ 211] A. Definitions. 


Colonial Nat. Bank vy. Johnson, 21 Oh. 
Cir CG NaS: 456. 

Va.—Briscoe vy. Ashby, 24 Gratt. 
(65 Va.) 454. See Wasserman v. 
Métzger, 105 Va. 744, 782, 54 SE 893, 
7 LRANS 1019 [quot Cyc]. 

W. Va.—Tingle v. Fisher, 20 W. 
Va. 497; Camden y. Harris, 15 W. 
Va. 554; Clarke v. Hogeman, 13 W. 
Va. 718. 

Eng.—Phillips vy. Phillips, 4 De G. 
F. & J. 208, 10 ERC 533, 65 EngCh 
162, 45 Reprint 1164; Wilmot v. Pike, 
5 Hare 14, 26 EngCh 14, 67 Reprint 
808. 

Can—MacLeod v. Sawyer, etc., Co., 
46 Can. S. C. 622 [dism app 2 Sask. 
LL. 516). 

_{a] On a principle analogous to 
the maxim, where the equities are in 
every respect equal, he who first sus- 
tained a loss must bear it, as equity 
will not transfer it to one equal in 
right. Holly v. Protestant Episcopal 
Chureh Domestic, etc., Missionary 


Soc., 180 U. S. 284, 21 SCt 395, 45 
Li: get 531: 
U. S.—Neslin v. Wells, 104 U. 
Ss. 28, 26 L. ed. 802; Robinson v. 
Cathcart, 20 F. Cas. No. 11,946, 2 
Cranch:.C..C:.590. 
Ky.—Clarke vy. Ware, 8 Kyl 438. 


N. Y.—Rexford v. Rexford, 7 Lans, 
6; Newton v. McLean, 41 Barb. 285. 

Oh.—Dueber Watch Case Mfg. Co. 
v. Daugherty, 62 Oh. St. 589, 57 NH 
455; Hume y. Dixon, 37 Oh. St. 66. 

Tenn.—Edmondson — v. Hays, 1 
Overt, 509. 

Eng.—Rice vy. Rice, 2 Drew. 73, 
61 Reprint 646, 10 ERC 507. 

See Wasserman v. Metzger, 105 Va. 
744, 782, 54. SE 893, 7 LRANS 1019 
[quot Cyc]. 

24. Hume v. Dixon, 37 Oh. St. ye 
69; Hess, etc., Engineering Co. , 
Turney, (Tex. Civ. A.) 207 SW 171, 

“Tt is a mistake to suppose that 
the age of an equity is of material 
significance when the relative char- 
acter of equities are otherwise not 
equally meritorious.” Hume y. Dix- 
on, supra. 

25. Indiana Match Co. y. Kirk, 118 
Ill. A. 102; Kimball v. Farmers’, etc., 
Nat. Bank, 138 N. Y. 500, 510, 34 NE 
337, 20 LRA 497 [aff 16 NYS 838]; 


Dueber Watch Case Mfg. Co, v. 
Daugherty, 62 Oh. St. 589, 57 NE 
455; Hume vy. Dixon, 37 Oh. St. 66. 


“An unknown equity is sometimes 
postponed in favor of one subse- 
quent in time, but that is when it ap- 
pears that the party has done some 
act, incurred some agbligation, or 
made some advances that he would 
not have incurred or made had the 
true situation been disclosed to him.’” 


Kimball v. Farmers’, etc., Nat. Bank, 
supra. 
[a] A stale equity, although elder, 


will not prevail against an equity in 
full vigor. Williams vy. Cincinnati 
First Presb. Soc., 1 Oh. St. 478, 505. 

26. Dueber Watch Case Mfg. Co. v. 
Daugherty, 62 Oh. St. 589, 57 NE 
455 [quot Rice v. Rice, 2 Drew. 73, 
61 Reprint 646, 10 ECL 507]; Hume 
v. Dixon, 37 Oh. St. 66, 69; Hess, etc., 


Laches in a general 
sense is the neglect, for an unreasonable and un- 
explained length of time, under circumstances per- 


been done.** 


Engineering Co. v. Turney, (Tex. Civ. 
A.) 207 SW 171. 

“Who has the superior equity, is a 
question addressed to the court, to 
be determined by the ordinary prin- 
ciples of equity jurisprudence, under 
all the circumstances of the case.” 
Hume v. Dixon, supra. 

27. Hess, ete.. Engineering Co. v. 
Turney, (Tex. Civ. A.) 207 SW 171. 

[a] Where one of two innocent 
parties must suffer (1) because of the 
fraud of a wrongdoer, the innocent 
party who has the first lien in point 
of time will be protected in his right, 
provided he has done nothing which 
ought to estop him from asserting 
his right. Stratton v. Cole, (Mo, A.) 
216 SW 976. (2) “One who, for his 
own purposes, places the legal title 
to his property in another, must take 
the hazard of any loss that may re- 
sult from his dealing with it as his 
own, so far as innocent third persons 
are concerned. On principles of nat- 
ural justice his equity is inferior to 
that of any person who acquires in 
good faith any title to the cabs ea hie " 
Dueber Watch Case Mfg. Co. 
Fn aie 62 Oh. St. 589, 595, 57 NE 

455 [foll Hume v. Dixon, 37 Oh. St. 
66]. (3) Where a certificate of stock 
was issued by a corporation to qual- 
ify the holder as a director, under a 
secret agreement by him to surren- 
der it when his office expired, and he 
pledged it to secure an indorser, the 
indorser having no notice of the 
terms under which he held the stock, 
the equity of the latter was held su- 
perior to that of, the corporation. 
Dueber Watch Case Mfg. Co. v. 
Daugherty, supra. 

28. Hardin v. Harrington, 11 Bush 
(Ky.) 367; Duebers Watch Case Mfg. 
Co. v. Daugherty, 62 Oh. St. 589, 57 
NE 455; Hess, etc., Engineering Co. 
v. Turney, (Tex. Civ. A.) 207 SW-171. 
See also Assignments §§ 149-167; 
Vendor and Purchaser [39 Cyc 1703]. 

Notice to holder of fund assigned 
as creating priority between assign- 
ments see Assignments § 95. 

29. Robinson v. Cathcart, 20 #F. 
Cas. No. 11,946, 2 Cranch C. C. 590; 
Hardin v. Harrington, 11 Bush (Ky.) 
367; Perkins v. Swank, 43 Miss. 349; 
Hess, etc., Engineering Co. y. Turney, 
(Tex. Civ. A.) 207 SW 171. 

[a] Between two purchasers for 
value, (1) the rule is enforced (Du- 
vall v. Guthrie, 3:Bibb (Ky.) 532; 
Wailes vy. Cooper, 24 Miss. 208; Wells 
v. Stratton, 1 Tenn. Ch. 328), (2) to 
the extent of denying specific per- 
formance to one innocent purchaser 
upon its appearing that a prior con- 
tract had been made with another 
Tete v. Barrett, 1 Greene (Iowa) 

Bona fide purchasers see Assign- 
ments §§ 90-92: Bills and Notes 
§§ 342-396; Vendor and Purchaser 
[89 Cye 1697]. 

30. See cases supra note 16. 

[a] Mlustrations.—(1) As between 
a purchaser from a tenant, who has 
an apparent title, without notice of 
the tenancy, the equities between 


mitting diligence, to do what in law should have 
More specifically, it is inexcusable de- 
lay in asserting a right;* an implied waiver aris- 


purchaser and the lessor are equal, 
and in such case the landlord, having 
the prior equity, should prevail. Vada 
Naval Stores Co. y. Sapp, 148 Ga. 677, 
98arS By 792 (2) A purchaser in a 
sale to arrive, although not in all 
respects complete, kas priority over 
a receiver subsequently appointed. 
Fuller v. Claflin, 51 Hun 609, 4 NYS 
92. (3) Where the consideration of 
a note has failed the maker has a 
prior equity which will prevail over 
that of a holder who received the 
note by delivery. without indorsement 
in payment of a preéxisting debt, 
notwithstanding the maker’ subse- 
quently, but ignorant that the con-' 
sideration had failed, paid a portion 
of the proceeds and promised to pay 
the remainder. Ingram vy. Morgan, 4 


Humphr. (Tenn.) 66, 40 AmD 626 
[dist Ingram v. Vaden, 3 Humphr. 
(Tenn.) 51]. 

31. See cases passim. 


Priority of: 

Assignments see Assignments §§ 135-— 
140. 

Age ceinente see Attachment §§ 547— 


Chattel mortgages see Chattel Mort- 
gages §§ 389-408. 
Judgments see Judgments [23 Cyc 
1377-1390]. 
Liens see Liens [25 Cyc 678, 679]. 
Mortgages see Mortgages [27 Cyc 
1167-1182]. 
Vendor’s lien see Vendor and Pur- 
chaser [39 Cyc 1815]. 
32. Neslin v. Wells, 104 U. S. 428, ° 
26 L. ed. 802. 
Recording acts generally see Rec- 
ords [34 Cyc 597]. 
33. U. S.—Drees v. Waldron, 212 
Fed. 93, 95, 128 CCA 609; Newberry 
Vv. Wilkinson, 199 Fed. 673, 686, 118 


CCA 111 [aff 190 Fed. 62]; Stuart v. 
pense tat 179 Fed. 969, 971 [quot 
ye]. 


Colo.—Graff v. Portland Town, ete., 
€o.,, 12 Colo. 1Avs 106, 471125629 PY 8643 
Hagerman v. Bates, 5 Colo. A. 391, 
402, 38 P 1100. 

Conn.—Allis v. Hall, 76 Conn. 322, 
334, 56 A637. 

Sane v. Hillsboro, 205 Ill. A. 

Ss. C—Babb v. Sullivan, 43 S. C. 
436, 441, 21 SE 277. 

W. Va.—Plant v. Humphries, 66 
W. Va. 88, 66 SE 94, 26 LRANS 558. 

[a] Similar definitions. — Ander- 
son v. Northrop, 30 Fla. 612, 12S 318; 
Smith vy. Faris-Kesl Constr. Co., 27 
Ida. 407, 150 P 25; Cory y. Hillsboro, 
205 Ill. A. 49; Sinclair v. Auxiliary 
Realty Co., 99 Md...228, 57 A 664; 
Brock v. Kirkpatrick, 72S. C. 491, 5 
SE 592; Alexander v. Byrd, 85 Va. 
690, 8 SE 577; Cole v. Ballard, 78 Va. 
139; Sebag v. Abitbol, 4 M. & S. 462, 
tee Reprint 905, 1 Stark. 79, 2 ECL 

{b] Its root meaning is laxness, 
negligence, neglect. DProlhitivesASt: 
Louis, 257 Mo. 626, 660, 168 SW 167. 

[c] It is the antonym of vigi- 
lance. Troll y. St. Louis, 257 Mo. 626 
661, 168 SW 167. 

34 U. S.—Mathieson vy. Craven, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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} 
§ 211] 


ing from knowledge of existing conditions and an 
acquiescence in them;*° such neglect to assert a 
right as, taken in conjunction with lapse of time 
more or less great, and other circumstances causing 
prejudice to an adverse party, operates as a har 
in a court of equity;*° such delay in enforcing one’s 
rights as works disadvantage to another.?? — 
there are elements in common, laches is to be dis- 
tinguished from technical estoppel,?® and from stat- 


utory limitations.?® 


247 Hed. 228, 226; In re Interna- 
tional Mineral Co., 222 Fed. 415, 426: 
Stuart v. Holland, 179 Fed. 969, 971 
[quot Cyc]; U. S. v. Winona, etce., R. 
Our Weds 6969,-1 9,7 bs COA s Th? 
Patevl65 VU. S483, We iSCt. 381: 47m: 
ed. 798]. 

Conn.—Byrne v. Schuyler Electric 
Mfg. Co., 65 Conn. 336, 355, 31 A 833, 

Ida.—MecMillan vy. Wooley, 6 Ida. 
SOjol sol PY t029! 

Ill.—Ring v. Lawless, 190 Ill. 520, 
525, 60 NE 881; Morse v. Seibold, 147 
Tll. 318, 325, 35 NE 369. 

N. Y.—Treadwell v. Clark, 73 App. 
Div. 473, 482, 77 NYS 350; Cardwell 
ONG 94 Mise. 433, 442, 158 NYS 

W. Va.—Cresap v. Cresap, 54 W. 
Va. 581, 590, 46 SE 582; Trowbridge 
Pee ns: 42 W. Va. 454, 459, 26 SE 

{a] Other definitions.—(1) “Neg- 
ligence in the assertion of a right.” 
Rijey- v. Blacker, 51 Mont. 364, 370, 
152 P 758. To same effect Cory v. 
Hillsboro, 205 Ill. A. 49; Leathers v. 
Stewart, 108 Me. 96, 79 A 16, AnnCas 
1913B 366. (2) “Unreasonable delay 
in enforcing a known right.” State 
v. Brooks-Scanlon Lumber Co., 122 
Minn. 400, 404, 142 NW 717. (38) 
“Laches consists in not doing some- 
thing which a party might do and 
might reasonably be expected to do 
in the vindication of his right.” 
Troll v. St. Louis, 257 Mo. 626, 660, 
168 SW 167. | 

35. Hansell v. Downing, 17 Pa. 

“Such 


Super. 235, 240. 
[a] Other definitions.—(1) 
delay ... as will warrant the pre- 
sumption that the party has waived 
his right.” O’Neal vi Moore, 78 
W. Va. 296, 307, 88 SE 1044; Snyder 
v. Charleston, etc., Bridge Co., 65 
W. Va. 1, 8, 63 SE 616, 131 AmSR 
947. (2) “Such neglect or omission 
to do what one should do as warrants 
the presumption that he has aban- 
doned his claim, and declines to as- 
sert his right.” Patterson v. Chris- 
man State Bank, 55 Ind. A. 331, 102 


NE 880, 884; Wissler v. Craig, 80 
Va. 22, 30. To same effect Pioneer 
Mining Co. v. Pacific Coal Co., 4 
Alaska 463. 

Abandonment distinguished see 
Abandonment § 4. 

' Acquiescence: 


As element of laches see infra § 223. 
Distinguished from laches see Ac- 
quiescence 1 C. J. p 906. 
Knowledge of conditions as ele- 
ment of laches see infra §§ 242-248. 
36. U. S.—Hansen v. Slick, 216 
Fed. 164, 172; London, ete., Bank v. 
Horton, 126 Fed. 598, 601, 61 CCA 515 
[eertiorari den 194 U. S. 631, 24 SCt 
856, 48 L. ed. 1158]. : 
Ala.—Montgomery Wight Co. v. 
Lahey, 121 Ala. 131, 136, 25 S 1006. 
Cal.—Cahill Vv. San Francisco 
Super. Ct., 145 Cal. 42, 47, 78 P 467. 
Ida.—Smith vy. Faris-Kesl Constr. 
Co., 27 Ida. 407, 427, 150 P 25. 
Ul.—Wright v. Simpson, 200 TT: 
56, 65, 65 NE 628; Morse v. Seibold, 
147 Tll.¢ 318, 325, 35 NE 369; Horn 
v. White, 127 Ill. A. 222, 228 [aff 224 
Till. 238, 79 NE 629, 115 AmSR 155]. 
Md.—Houck v. Houck, 112 Md. 122, 
133, 76 A 581; Sinclair v. Auxiliary 
Realty Co. 99 Md. 223, 234, 57 A 
664; Demuth v. Old Town Bank, 85 
Md. 315, 326, 37 A 266, 60 AmSR 
322. ¥ 


EQUITY 


While 


Mass.—Sawyer v. Cook, 188 Mass. 
56. 
Mich.—Walker  v. Schultz, 
Minn.—IJ.loyd v. Simons, 97 Minn. 
315, 317, 105 NW 902. 


163, 168, 74 NE 356 
15 
Mich. 280, 298, 141 NW 543. 
N. Y.—Treadwell v. Clark, 73 App. 


Div. 473, 482, 77 NYS 350. 

S. C.—Hellams vy. Prior, 64 S. C. 
296, 298, 42 SE 106. 

Utah.—Hamilton vy: Dooly, 45 
Utah 280, 292, 49 P 769. 

W. Va.—Weimer v. Talbot, 56 


W. Va. 257, 265, 49 SE 372: 

[a] Other definitions.—‘‘Laches is 
negligence by which another has 
been led into changing his condition 
with respect to the property or right 
in question, so that it would be in- 
equitable to allow the negligent party 
to be preferred upon his legal right 
to the one whom his negligence mis- 
led.” Hughes v. Wallace, (Ky.) 118 
SW 324, 326. \ 

[b] Negligence (1) is involved in 
laches. Allis v. Hall, 76 Conn. 322; 
Ripley v. Seligman, 88 Mich. 177, 50 
NW 143; Smith v. Duncan, 16 N. J. 
Eq. 240; Cook v. Knight, 106 S. C. 
310, 91 SE 312; Brock v. Kirkpatrick, 
72 8. C. 491, 52 SE 592; Philbrick v. 


Johnson, 91 Vt. 270, 100 A 110. (2) 
The terms are synonymous in a 
sense. U.S. v. Winona, etc., R. 


Co., 
67 Fed. 969, 15 CCA 117 [aff 165 U.S. 
483, 17 SCt 381, 41 L. ed. 798]. 

37. Ark.—Jones vs Temple, 126 
Ark. 86, 87, 189 SW 847; Tatum v. 
Arkansas Lumber Co., 103 Ark. 251, 
254, 146 SW 135. 


Cal.—Carr vy. Sacramento Clay 
Products Co., 35 Cal. A. 439, 449, 170 
P 446. 

Mich.—Ripley v. Seligman, 88 


Mich. 177, 196, 50 NW 143. 


Miss.—Brown v. Alexander, 118 
Miss. 848, 79 S 842; Comans v. Tap- 
ley, 101 Miss. 203, 222, 57 S 567, 


AnnCas1914B 307. 

Mo.—Wendell v. Ozark Orchard 
Co., (A.) 200 SW 747, 749. 

R. I.—Stephens v. Dubois, 31 R. I. 
138, 148, 76 A 656, 140 AmSR 741; 
Taylor v. Slater, 21 R. I. 104, 106, 
41 A 1001; Chase v. Chase, 20 R. I. 
202, 203, 37 A 804; Shearer v. Hut- 
terische Bruder Gemeinde, 28 S. D. 
509, 5138, 184 NW 63. 

Vt.— Wilder v. Wilder, 82 Vt. 123, 
128, 72 A 203. 

W. Va.—O’Neal v. Moore, 78 W. 
Va. 296, 307, 88 SE 1044; Snyder v. 
Charleston, ete. Bridge Co., 65 W. 
Va, 1, 8, 63 SE, 616, 131 AmSR 


947. 

38. See cases infra this note, 

[a] Estoppel distinguished.—(1) 
Laches is in the nature of an equi- 
table estoppel (Hughes v. Wallace, 
(Ky.) 118 SW 324; Wilder v. Wilder, 
82 Vt. 128, 72 A 208; Gray v. Reeves, 
69 Wash. 374, 125 P 162; Likens v. 
Likens, 136 Wis. 321, 117 NW 799); 
(2) it is to some extent founded 
thereon (Hider v. Western Min. Cox 
237 Fed. 966, 150 CCA 616; Bachrach 
vy. Jewish Foster Home, 185 Fed. 847; 
Harris v. Defenbaugh, 82 Kan. 765, 
109 P 681; Young v. Jones, 72 Wash. 


277, 130 P 90); (8) and is applied on. 


the same principle (Radford v. Har- 
ris, 144 Ky. 809, 139 SW_ 9638; Hughes 
v. Wallace, (Ky.) 118 SW 324, 326; 
Troll v. St. Louis, 257 Mo. 626, 168 
SW 167). (4) Nevertheless the two 
conceptions are not equivalent (Rya- 
son v. Dunten, 164 Ind. 85, 73 NE 
74: Wilder v. Wilder, 82 Vt. 123; 72 
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A stale demand or claim in its proper sense is 
one that has for a long time remained unasserted ;*° 
one that is first asserted after an unexplained delay 
of such great length as to render it difficult or im- 
possible for the court to ascertain the truth of the 
matters in controversy and do justice between the 
parties, or as to create a presumption against the 
existence or validity of the claim, or a presump- 
tion that it has been abandoned or satisfied.*1 Strict- 
ly speaking, laches and staleness of demand are dis- 


A 203), (5) although the line of de- 
marcation between them is not al- 
Ways distinct (Troll v. St. Louis, 
supra). (6) While in many instances 
the facts which are held to consti- 
tute laches are such as would cre- 
ate an estoppel, more frequently they 
are not. See for instance cases cited 
infra § 225. (7) The rules govern- 
ing estoppel are more clearly defined 
and are less flexibly applied than 
those governing laches. See Es- 
toppel § 116 et seq. (8) The defense 
of laches is directed more intimately 
to the conscience of the chancellor, 
and whether it shall prevail rests in 
his discretion. See infra § 217. (9) 
Moreover, estoppel is available at 
law as well as in equity (see Estop- 
pel § 121), (10) while laches is a 
defense in equity only (see infra 
§ 212). 

39. See cases infra this note. 

{a] Limitations distinguished.—(1) 
While laches is in the nature of a stat- 
utory limitation 


Wilder v. 
Wi 82 Vt. 123, 72 A’ 203), (2) 
it is quite distinct therefrom (Kenny 
v. McKenzie, 25 S. D. 485, 127 NW 
597, 49 LRANS 782). (3) “Limita- 
tions” and “laches,” when applied to 
the period within which an equitable 
right may be asserted, are not syn- 
onymous. Wilder v. Wilder, supra. 
(4) “Limitations” signifies a fixed 
statutory period, whether expressly 
applicable to suits in chancery or 
followed by analogy (Wilder v. 
Wilder, supra), (5) an arbitrary bar 
created by legislative enactment 
(Kenny v. McKenzie, supra), (6) 
while “laches” signifies unreasonable 
delay independent of statute or any 
fixed period of time (Kellegg v. 
Moore, supra; Wilder v. Wilder, 
supra). (7) ‘aches’ also involves 
prejudice, actual or implied, result- 
ing from the delay (Wilder v. 
Wilder, 182) Vt. 128, 72 A’ 203)) (8) 
while limitations operates as a bar 
regardless of the equities (see Limi- 
tations of Actions [25 Cye 963]). 

40. Black L. D.; Bouvier L. D. 
To same effect Ashurst vy. Peck, 101 
Ala. 499, 14 S 541. 

41. U. S.—Citizens’ Sav., ete., Co. 
v. Belleville, ete. R. Co., 157 Fed. 
73, 84> CCA. 5°, Sabres vy. United 
Tract., etc., Co., 156 Fed. 79; Wad- 
dell! vi WU. iS.) 925% CueGl 3823; sfeetbpne 
861. ‘ 

Ala.—Cole vy. Birmingham Union 
R. Co., 143 Ala. 427, 39° S 403: Ash- 


urst tv.) (Peck, 101 © Alan 749955 Stas 
541. 
Cal.—Kleinelaus vy. Dutard, 147 


Cal. 245; 81 P 516. 
Ill.—Hamilton v. Hamilton, 231 Ill. 
128, 83 NE 125. 


Mich.—Ripley v. Seligman, 88 
Mich. 177, 50 NW 143. 
Vt.—Marsh v. Marsh, 78 Vt. 399, 


© SAW EID: 
Va.—Bell v. Wood, 94 Va. 677, 27 
SE 504. 
Cross references: 
Impossibility of doing justice as 
barring relief see infra §§ 217-229. 
Loss or obscuration of evidence as 
barring relief see infra § 229. 
Presumptions: 
Against justice of claim see infra 
§ 222 


Of abandonment see infra § 222, 
Of satisfaction see infra § 222. 


2) Oe GAN Bl 


tinet conceptions. 


stitute laches, 
long continued.?* 


demand stale.*® 


42. Ashurst v. Peck, 101 Ala. 499, 
14 S 541. 

43. See infra § 218. 

44. See infra § 225. 

45. Ashurst v. Peck, 101 Ala. 499, 
14 S 541, 

46. See infra § 251. 

47. See cases passim. 

Cee WBS S.—Creswill v. Grand 
Lodge K. P., 225 U. S. 246, 32 SCt 
$22, 56 L. ed. 1074; Hussey v. U. S., 
222 U:--S... 88," 32 Sct 33, 56 LL. ed. 
166; Duke v. Turner, 204 U. S. 623, 
27 SCt 316, 51. L.,.ed.652;: O’Brien. v. 
Wheelock, 184 U. S. 450, 22 SCt 354, 
46 L. ed. 636; Gildersleeve v. New 
Mexico Min ConeloL Uf Sir oer 16 
SCt 663, 40 L. ed. 812; Abraham v. 
Ordway, 158 U. S. 416, 15 SCt 894, 
39 L. .6d. 1036; Curtneriv. (U.S., 149 
U.-S. 662, 13 SCt 985, 1041, -37 L. ed. 
890; Hammond v. Hopkins, 143 U. S. 
224, 12 SCt 418, 36 L. ed. 134; Nor- 
ris v.. Haggin, 136 U. S. 386, 10 SCt 
942, 34 L. ed. 424; Speidel v. Henrici, 
PZ0n UE VSsiilye 7) SCty 61.0), 3 07 Ta. ned. 
718; Godden v. Kimmell, 99 U. S: 
201, 25 L. ed. 431; Hayward v. Eliot 
Nat... Bank, 96 (U2:S:, 7611, 24). Ls ed. 
855; Sullivan vy. Portland, ete, R. 
Co., 94 U. S. 806, 24 L. ed. 824; Marsh 
v. Whitmore, 21 Wall. 178, 22 L. ed. 
482; Crosby v. Beale, 17 Wall. 336, 
21 L. ed. 602; Harwood v. Cincinnati, 
etc., Air-Line R. Co., 17 Wall. 78, 21 
L. ed. 558; Badger v. Badger, 2 Wall. 
87, 17 L. ed. 836; Wagner v. Baird, 7 
How. 234, 12 L. ed. 681; Bowman v. 
Wathen, 1 How. 189, 11 L. ed. 97; 
McKnight vy. Taylor, 1 How. 161, 11 
L. ed. 86; Piatt v. Vattier, 9 Pet. 405, 
9 L. ed. 173; Humphreys v. Walsh, 
248 Fed. 414, 160 CCA 424; Naylor v. 
Foreman- Blades Lumber Co., 230 
Fed. 658; Drees v. Waldron, 212 Fed. 
OB AZS ii CCA ny 609): Northrup v. 
Browne, 204 Fed. 224, 122 CCA 496; 
Burgess v. Hillman, 200 Fed. 929, 
119 CCA 225; Newberry v. Wilkinson, 
199° (Meds -673,,118> CCA, 1115. York 
Haven Paper Co. v. York Haven 
Water, etc., Co., 194 Fed. 255 [rev 
on other grounds 201 Fed. 270, 
119 CCA 508]; Steinbeck v. Bon 
Homme Min. Co., 152 Fed. 333, 81 
CCA 441; Stevens v. McChrystal, 150 


. Fed. 85, 80 CCA 39; Frank v. Butler 
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Realty Co., 130 Fed. 293, 64 CCA 
539; American Street Car Advertising 
€o. v. Jones, 122 Hed. 803 [rev on 
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Co. v. Groeck, 68 Fed. 609; Hinchman 
V.7 Kelley, 54 Fed. 63, 4)CCAVI89> 
Galbes v. Girard, 46 Fed. 500; De 
Estrada v. San Felipe Land, ete., Co., 
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One point of distinction lies in 
ihe duration of the delay. Staleness of claim nec- 
essarily implies great lapse of time,*® while to con- 
the delay need not necessarily be 
Another point of distinction lies 
in the fact that, to constitute laches a change in 
conditions must have occurred that would render 
it inequitable to enforce the claim,** while no such 
change need have occurred in order to render the 
However, the distinction between 
the two conceptions is ordinarily of no practical 
importance at the present day, in view of the fact 
that equity generally follows the statute of limita- 
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v. Lockard, §7 Ark. 232, 112 SW 1747; 
Jackson vy. Becktold Printing, ete., 
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bach, 164 Cal. 591, 130 P 2; Miller 
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81 P 516; Jones v. San Francisco Bd. 
of Police. Comrs., 141 Cal, 96, 74° P 
696; Bell v.. Hudson, 73 Cal. 285, 14 
P 791, 2 AmMSR 791; Hlliott v. Bunce, 
10 .Cal. fA. 741, 103 “PB 897. 

Colo.—Woodruff v. Williams, 35 
Colo. 28, 85 P 90, 5 LRANS 986; Hall 
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Bateman v. Reitler, 19 Colo. 547, 36 P 
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tions,#* and in usage the courts do not observe it.4? 

B. As Constituting a Defense—l. In 
It is an inherent doctrine of equity juris- 
prudence that nothing less than conscience, good 
faith, and reasonable diligence can call courts of 
equity into activity, and that they will not grant 
aid to a litigant who has negligently slept on his 
rights and suffered his demand to become stale 
where injustice would be done by granting the re- 


is therefore a general rule that 


laches or staleness of demand constitutes a defense 
to the enforcement of the right or demand so neg- 
This doctrine hag existed since the be- 


Duchesse D’Auxy, 107 Ga. 456, 33 SH 
478; Prater v. Sears, 77 Ga. 28; 
Smith v. Coker, 74 Ga. 390; Williams 
v. Black, 69 Ga. 770; Dulin v. Cald- 
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KyL_ 276; Bright v. Louisville, ete., 
R. Co, 87 SW 780, 27 KyL 1052; 
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“A court of equity ... has always 
refused its aid to stale demands, 
where the party has slept upon his 
right and acquiesced for a great 
length of time. Nothing can call 
forth this court into activity, but 
conscience, good faith, and reason- 
able diligence; where these are want- 
ing the Court is passive, and does 
nothing. Laches and neglect are al- 
ways discountenanced, and therefore 
from the beginning of this jurisdic- 
tion, there was always a limitation 
to suits in this court.’ Per Camden, 
Ld. Ch., in Smith v. Clay, 3 Bro. Ch. 
640 note, 29 Reprint 743. 

“Independently of any limitation 
prescribed for the guidance of courts 
of law, equity may, in the exercise 
of its own inherent powers, refuse 
relief where it is sought after un- 
due and unexplained delay, and when 
injustice would be done, in the par- 
ticular case, by granting the relief 
asked. It will, in such cases, de- 
cline to extricate the plaintiff from 
the position in which he has inex- 
cusably placed himself, and leave him 
to such remedies as he may have in 
a court of law.” Abraham v. Ord- 
way, 158 U. S. 416, 420, 15 SCt 894, 
39 L. ed. 1036: 

“No doctrine is so wholesome, 
when wisely administered, as that of 
laches. It prevents the resurrection 
of stale titles, and forbids the spy- 
ing out from the records of ancient 
and abandoned rights. It requires 
of every owner that he take care of 
his property, and of every claimant 
that he make known his claims, It 
gives to the actual and longer pos- 
sessor security, and induces and jus- 
tifies him in all efforts to improve 
and make valuable the property he 
holds. It is a doctrine received with 
favor, because its proper application 
works out justice and equity, and 
often bars the holder of a mere tech- 
nical right, which he has abandoned 
for years, from enforcing it when its 
enforcement will work large injury 
to many.’ Per Brewer, J., in Naddo 
v. Bardon, 51 Fed. 498, 495, 2 CCA 
335 [quot Ryason y. Dunten, 164 Ind. 
85, 94, 73 NE 74]. 
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ginning of equity jurisdiction,‘® independently of 
statutes of limitations,®°° although it is more or less 
affected in its operation by those statutes.*? 
doctrine is based in part on the injustice that might 
result from the enforcement of long neglected 
rights,°2 and the difficulty, if not the impossibility, 
of ascertaining the truth of the matters in contro- 
versy and doing justice between the parties,°? and 
in part on grounds of public policy, its aim being 
the discouragement, for the peace and repose of 
society, of stale and antiquated demands.** 
rule that the enforcement of a right may be barred 


by laches is an application of the 


[a] As independent defense.—lIf 
laches properly applies, it is a good 
and conclusive defense, and cannot 
require the help of another defense 
imperfectly proved; but if it does 
not apply, the other imperfect de- 
fense cannot help it; and neither’s 
weakness is helped by the _ other. 
Hagerty v. Mann, 56 Md. 522. 

49. Landsdale v. Smith, 106 U. S. 
391, 1 SCt 350, 27 L. ed. 219; Elmen- 
dorff v. Taylor, 10 Wheat. (U. S.) 
152, 6 L. ed. 289; Ferson v. Sanger, 
8 FF.) Cas. > No. 4,751; 2° Ware’ 256; 
Scott v. Evans, 21 F. Cas. No. 12,529, 
1 McLean 486; Calhoun y. Millard, 
121 N. Y. 69, 24 NE 27, 8 LRA 248 
[aff 16 NYSt 46]; 
Bro. Ch. 640 note, 29 Reprint 748, 

50. See cases supra note 48. 

51. See infra § 251. 

52. See infra §§ 225-229. 

53. U. S. v;- Beebee, 17 Fed. 36, 4 
McCrary 12 [aff 127 U. S. 338, 8 SCt 
1183, 32 L. ed. 121]; Chapman v. 
California Bank, 97 Cal. 155, 31 P 
896; Kavanaugh y. Flavin,.35 Mont. 
133; 88 RP 764. \- 

54. U. S.—Penn Mut. L. Ins. Co. 
v. Austin, 168 U. S. 695, 18 SCt 223, 
42 L. ed. 626; Gildersleeve v. New 
Mexico Min. Co., UW, S25 78, 1-16 
SCt 663, 40° Wied. 1812; Alsop): :v: 
Riker, 155 U. S. 448, 15 SCt 162, 39 
L. ed. 218; Halstead v. Grinnan, 152 
U. S. 412, 14 SCt 641, 38 L. ed. 495; 
Johnston v. Standard Min. Co., 148 
U. S. 360, 13 SCt 585, 37 L. ed. 480; 
Foster v. Mansfield, etc., R. Co., 146 
US: $8, 13° SCt 28,436 lL. ced. ‘899; 
Galliher v. Cadwell, 145 U. S. 368, 12 
SCt 873, 36 L. ed. 738; Felix v. Pat- 
rick, 145 JU.38S.) 8h7 4/12) “SCt. 1862, 36 
L. ed. 719; Hammond y. Hopkins, 143 
U. S. 224, 12 SCt 418, 36 L. ed. 134; 
Mackall v. Casilear, 137 U. S. 566, 11 
SCt 178, 34 L. ed. 776; Landsdale v. 
Smith, 106° U:.,S/939l, 1 SOt350, 2:7 
L. ed. 219; Godden vy. Kimmell, 99 
Uy SS: 201,, 25 L. ed. 4381; Crosby v. 
Beale, 17 Wall. 336, 21 L. ed. 602; 
McKnight v. Taylor, 1 How. 161, 11 
L. ed. 86; Jenkins v. Pye, 12 Pet. 241, 
9 L. ed. 1070; Piatt v. Vattier, 9 Pet. 
405, 9 L. ed. 173; Parker v. Parker, 
222 Fed. 186, 137 CCA 626; Moore v. 
Nickey, 133 Fed. 289, 66 CCA 667; 
Anderson vy. Condict, 93 Fed. 349, 35 
CCA 335; Bartlett y. Ambrose, 78 
Fed. 839, 24 CCA 397: O’Brien vy. 
Wheelock, 78 Fed. 673; Wood v. Per- 
kins, 64 Fed. 817; Lemoine y. Dunk- 
lin County, 46 Fed. 219 [aff 51 Fed. 
487, 2 CCA 343]; U. S. v. Beebee, 17 
Fed. 36, 4 McCrary 12 [aff 127 U. S. 
338, 8 SCt 1183, 32 L. ed. 121]; Spei- 
dell v. Henrici, 15 Fed. 753 [aff 120 
Ways. 307, WSCt 6105) 30) Li. reds 1 8ys 
Cleveland Ins. Co. v. Reed, 5 F. Cas. 
No. 2,889, 1 Biss, 180; Livingston v. 


Ore?) Bed, 15° (EY), Cas. (No.!8,418, 16 
Blatchf. 549. 
Ala.—Johnson vy. Toulmin, 18 Ala. 


50, 52 AmD 212. 

Alaska.—Alaska Northern R. Co. 
v. Alaska Cent. R. Co., 5 Alaska 304. 

Ark.—Seyers v. Ayers, 95 Ark, 178, 
128 SW 1045. 

Cal.—Chapman y. California Bank, 
97 Cal. 155, 31 P 896; Dominguez v. 
Dominguez, 7 Cal. 424. 

Colo.—Dunne v. Stotesbury, 16 


Smith v. Clay, 3 


EQUITY 


The 


The | the doctrine of 


maxims, vigilan- 


Colo. 89, 26 P 333; Graff v. Portland 
Town, etc, Co., 12 Colo. A. 106, 54 
P 854. 

Del.—Perkins y. Cartmell, 4 Del. 
270, 42 AmD 758. 

Ga.—Atkins v. Hill, 7 Ga. 578. 

Ill.—Dempster v. Rosehill Ceme- 
_tery Co., 206 Ill. 261, 68 NE 1070; 
Walker v. Warner, 179 Ill. 16, 53 NE 
594, 70 AmSR 85; Happ v. Happ, 156 
Ill. 1838, 41 NE 39. 


Ind.—Ryason v. Dunten, 164 Ind. 
85, 73 NE. 74. 
Iowa.—Woodward v. Barr, 128 


Iowa 727, 105 NW 207. 
Ky.—McArthur v. Preston, 61 SW 
865, 22 KyL 1769; Miller v. Baxter, 


384 SW 1073, 17 KyL 13871; Cave v. 
Sanders, 2 A. K. Marsh. 64. 
Md.—Anderson v. Anderson, 89 
Md. 1, 42 A 207. 
Mich.—Corby v. Trombley, 110 
Mich. 292, 68 NW 139;- Ripley v. 


Seligman, 88 Mich. 177, 50 NW 148. 

Minn.—Brockman v. Brockman, 133 
Minn. 148, 157 NW 1086; Hanson v. 
Sommers, 105 Minn. 434, 117 NW 842. 

Mo.—Dexter v. Macdonald, 196 Mo. 
873, 95 SW 359; Davidson v. Hay- 
hew, 169 Mo. 258, 68 SW 1031; Cock- 
rill v. Hutchinson, 135 Mo. 67, 36 
SW 375, 58 AmSR 564; 
County v. Chouteau, 120 Me. 577, 25 
SW 553; Kline v. Vogel, 90 Mo. 239, 
1 SW 733, 2 SW 408. 

Mont.—Kavanaugh vy. 35 
Mont. 133, 88 P 764. 

Nebr.—North v. Platte County, 29 
Nebr. 447, 45 NW 692, 26 AmSR 395. 

N. J.—Price v. Gray; (Ch.) 34 A 
678; Tynan v. Warren, 53 N. J. Eq. 
313, 81 A 596 [rev on other grounds 
54 N. J. Eq. 402, 34 A 1065]; Norfolk, 
etc., Hosiery Co. v. Arnold, 49 N. J. 
Eq. 390, 23 A 514; Wilkinson v. Sher- 
man, 45 N. J. Eq. 413, 18 A 228 [aff 
47 N. J. Eq. 324 mem, 21 A 955 mem]; 
Le Gendre v. Byrnes, 44 N. J. Eq. 
872, 14 A 621; Traphagen v. Jersey 
City, 29 N. J. Eq. 206 [aff 29 N. J. 
Eq. 650 mem]. 

N. M.—Patterson y. Hewitt, 11 
N. M. 1, 66 P 552, 55 LRA 658. 

N. Y.—Giles v. Baremore, 5 Johns. 
Ch. 545. 

Or.—Loomis y. Rosenthal, 
585, Ov Pe bb. 


Flavin, 


34 Or. 


Pa.—In re Wehrle, 205 Pa.. 62, 54 
A 511; In re Engel, 180 Pa: 215, 36 
A 727; Hilliard v. Allegheny Geo- 


metrical Wood Carving Co., 173 Pa. 
1, 34 A 231; Gatzmer v. St. Vincent 
School Soc, 14% Pa. 813, 28 A 452; 
Hayes’ App., 113 Pa. 380, 6 A 144; 
Foulke vy. Brown, 2 Watts 209. 

a S. C—Wiseman v. Hunter, 85 S. Cc. 
Dg. 


167. 
Tex.—French v. Koenig, 8 Tex. 
Civ. A. 341, 27 SW 1079. 
Utah.—Scott v. Crouch, 24 Utah 


3877, 67 P 1068. 
Va.—Morgan v. Fisher, 82 Va. 417; 
Heres v. Machir, 4 Gratt. (45 Va.) 


W. Va.—Ruckman y. Cox, 63 W. 
Va. 74, 59 SE 760; Cresap v. Cresap, 
54,W. Va. 581, 46 SE 582; Phillips v. 
Piney Coal Co., 53 W. Va. 548, 44 SE 
774, 97 AmSR 1040. 

‘Wis.—Combs v. Scott, 76 Wis. 662, 
45 NW 532. 

Eng.—Payne v. Evens, L. R. 18 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 212 


tibus, non dormientibus, subveniunt leges,°> he who 
seeks equity must do equity,°® and he who comes 
into equity must come with clean hands.>’ The doe- 
trine cannot be inveked to defeat justice;°® and it 
will be applied only where the enforcement of the 
right asserted would work injustice.*® 
of laches is peculiar to courts of equity and is not 
pleadable in actions at law,°° although it has been 
entertained at law in-a state where equity is ad- 
ministered through common-law forms;*: nor will 


The defense 


laches be applied to the conduct 


of a resident of a jurisdiction in which courts of 
equity were not known so as to defeat a right given 


Eq. 356; Gresley v. Mousley, 4 De G- 
& J. 78, 61 TengCh 63, 45 Reprint 31; 
Carey v. Cuthbert, Ir. R. 7 Eq. 542 
[aff Ir. R. 9 Eq. 330]; )Atty.-Gen. v- 
Exeter, Jac. 443, 4 EngCh 443, 37 
Reprint 918; Pickering v. Stamford, 
2 Ves. Jr. 272,-30 Reprint 629. 

55. Ala.—Montgomery. Light, ete., 
Co. v. Lahey, 121 Ala. 131, 25 S 1006. 

Ga.—Reynolds, ete., Est. Mortg. Co- 
v. Martin, 116 Ga. 495, 42 SE 796. 

Miss.—Comans y. Tapley, 101 Miss. 
208, 57 S 567, AnnCas1914B 307. 

N. J.—Lutjen v. Lutjen, 64 N. J. 
Eq. 773, 53 A 625. 

N. Y.—Jayne vy. Cortland Water 


Works’ Co., 107 App. Div.21 517; 995. 
NYS 227. 

Pa.—Tozier v. Brown, 202 Pa. 359, 
51 A 998. 

Vt.—Philbrick y. Johnson, 91 Vt- 
270, 100) A. 110; 

See also supra § 179. 

56. Comans v. Tapley, 101 Miss- 


203, 57 S 567, AnnCas1914B 307; Car- 
son v. Berthold, etc., Lumber Co., 270 
Mo. 238, 192 SW 1018. See also 
supra § 151. 

57. Comans v. Tapley, 101 Miss. 
203, 57 S 567, AnnCas1914B 307. See 
also supra § 168. 

58. Bunch v. U. S., 252 Fed. 673; 
Brun v. Mann, 151 Fed. 145, 80 CCA 
513, 12 LRANS 154. 

59. U. S.—Kentucky Block Can- 
nel Coal Co. v. Sewell, 249 Fed. 840, 
162 CCA 74, 1 ALR 556. 

Colo.—Platte Land Co. v. Hubbard, 
12 Colo. A. 465, 56 P 64. 

Ida.— American Min. Co. y. Trask, 
28 Ida. 642, 156 P 1136. 

Tll.—Alimon y. Salem Bldg. Assoc.,. 
275 Ill. 336, 114 NE 170; Hahn v. 
Gates, 102 Ill. A. 385; Wilson v. Equi- 
table Trust Co., 98 Ill. A. 81 [rev 
eo = grounds 200 Ill. 23, 65 NE 
4 ‘ 


Iowa.—Keller v. MHarrison, 151 
Iowa .320, 128 NW 851, 131 NW 58,. 
AnnCasi1913A 300. 


Kan.—Harris v. Defenbaugh, 82 
Kan: 765, 109 P 681. 
Mo.—Stanton v. Thompson, 237 


Mo. 7, 1386 SW 698; Adams v. Gossom 
228 Mo. 566, 129 SW 16; Bucher v. 
Hohl, 199 Mo. 320, 97 SW 922, 116 
AmSR 492; Blackford v. Heman 
See Co.,. 132-—-MO.wAL 15.7, 112" SW 

60. U. S.—Wehrman v.. Conklin, 
ee U.S. 3174, 15: SCt. 129, 39) I. ed. 


Ark.—Waits v. Moore, 89 Ark. 19,. 
115 SW 9831. 

Iowa.—Wells v. Western Union 
Tel. Co., 144 Iowa 605, 123 NW 371, 
138 AmSR 317, 24 LRANS 1045. 

Ky.—Commercial Security Co. 
Archer, 179 Ky. 842,.201 SW 479. 


Vv. 


Mo.—Hunter v. Moore, 202 SW 544.. 
6203 Ee 


Okl.—Flesner vy. 
1112. 

S. D.—Kenny v. McKenzie, 25 §S. D. 
485, 127 NW 597, 49 LRANS 782; 
Burleigh v. Hecht, 22 S. D. 301, 117 
NW 367. 

Va.—Hogg v. Shield, 114 Va. 403,. 
76 SE 934. 

Laches as a defense in admiralty 
proceedings see Admiralty §§ 241-245. 

61. Pottsville Bank v. Minersville 
Water Co., 211 Pa. 566, 61 A 119. 


Cooper, 


7 
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§§ 212-214] 


him by the law then prevailing there.*? The doc- 
trine is available only as a bar to affirmative re- 
lief; and hence where no such relief is asked by de- 
_ fendant, plaintiff cannot urge laches to bar a right 
_ asserted by defendant merely by way of defense.®? 
But if defendant seeks affirmative relief by cross 
bill, the defense of laches is as applicable to him 
as if he had proceeded by original bill.64 

[§ 213] 2. Nature of Right Asserted and Re- 
| lief Sought; Executed and Executory Interests. 
determining whether plaintiff is barred by laches, it 
is important to consider the nature of the right as- 
serted,® and the character of the relief sought,°* and, 
as has been said, the nature of the proceeding re- 
sorted to.°7 In reference to the nature of the right 
asserted and the relief sought, there is a well recog- 
nized and fundamental distinction between two 
classes of cases into one or the other of which all 
The first class includes those eases 
where protection is sought against a violation of 
a present vested property right or what has been 
The second class 
includes those cases in which plaintiff’s right is not 
vested in possession but les in action, and it is 
necessary to obtain the peculiar relief afforded by 


the cases fall. 


‘termed an ‘‘executed interest.’’ 


62. Noble v. Gallardo, 223 U. S. 
65, 32 SCt 194, 56 L. ed. 353. 

68. Paragould vy. Lawson, 88 Ark. 
A478, 115 SW 3:79; Georgia R., etc., 
€o. v. Wright, 124 Ga. 596, 53 SE 
251 [rev on other grounds 207 U. S. 
127, 28 SCt 47, 52 L. ed. 134, 12 Ann 
Cas 463]. 

64 Pooler v. Hyne, 213 Fed. 154, 
129 CCA 506; Wilcoxon v. Wilcoxon, 
230 Ill. 98, 82 NE 584. 

65. Geter v. Simmons, 57 Fla. 
423, 49 S 131; Hanson v. Sommers, 
105 Minn. 434, 117 NW 842; Taylor v. 
Whitney, 56 Minn. 386, 57 NW 937; 
Cox v. Brown, 87 N. J. Hq. 462, 101 


A 260. 

66. Taber v. Bailey, 22 Cal. A. 617, 
135 P 975; Cox v. Brown, 87 N. J. 
Eq. 462, 101 A 260. 

67. Wendell v. Ozark Orchard Co., 
(Mo. A.) 200 SW 747; Harrison v. 
Rice, 78 Nebr. 659, 662, 114 NW 151 
[eit Cyc]; Youse v. McCarthy, 51 
Pa. Super. 306. 

68. Clarke v: Hart, 6 H. L. Cas. 
633, 10 Reprint 1443. 

[a] Illustrations of executed and 
executory interests.—(1) Cases in- 
volving infringement of trade-marks 
(see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 
881]), patents (see Patents [30 Cyc 
996]), and copyrights (see Copyright 
§ 348) are illustrations of equitable 
protection to executed interests, that 
is, vested property rights. (2) Cases 
involving specific performance of 
eontracts (see Specific Performance 
{36 Cye 721]) and suits to establish 
and enforce an implied or resulting 
trust (see Trusts [39 Cyc 600]) are 
illustrations of executory Ligeia 


69. pies ee v. Sypert, 
Ark. 575, 33 SW 1059. 
TiL_-McConnell v. Pierce, 116 Ill. 


A. 1038. 
Py ene els Vv. Hurst, 
350, 31 KyL 890. 
Md.—Boges v. Dundalk Realty Co., 
132 Md. 476, 104 A 45. 


104 SW 


N. C.—Southern Spruce Co. _v. 
Hunnicut, 166 N. C. 202, 81 SE 1079. 

Pa.—Brown v. Kemmerer, 214 Pa. 
521, 63 A 822. ‘ 

Tex.—Wilson v. Simpson, 68 Tex. 
306, 4 SW 839. 

Va-—National Mut. Bldg., _ ete., 
Loan Assoc. v. Blair, 98 Va. 490, 36 
BH 513. 
4 Va.—Reed v. Bachman, 72 W. 


\ WwW. 
Va. 483, 78 SE 695. 
Wis.—Dorner v. Luxemburg School 
Dist. No. 5, sara le: 147, 118 NW 
353, 19 LRANS 4 
Eng.—Clarke v. Hart, 6 H. L, Cas. 


EQUITY 


right claimed. 


In 


ant.7° 


Suit. 


633, 10 Reprint 1443. 

[a] Executory contracts. — (1) 
The doctrine seems to be applied 
more readily, and certainly with 
greater force, in the case of attempts 
to enforce executory contracts which 
have long lain dormant. Southern L. 
Ins., etce., Co. v, Cole, 4 Fla. 359; 
Hough v. Coughlan, 41 Ill. 130; Far- 
row v. Farrow, 6 B. Mon. (Ky.) 482; 
Nirdlinger v. Bernheimer, 11 NYS. 
609 [rev on other grounds 133 N. Y. 
45, 30 NE 561]. (2) Where, now- 
ever, vested interests in real estate 
are secured by executory contracts, 
acknowledged, and recorded, the de- 
fense of laches in asserting and ma- 
turing such interests is not appli- 
cable. Nease vy. Coal, etc., R. Co., 195 
Fed. 987. 4 

70. U. S.—Consaul v. Cummings, 
222 U..S..262, 32 SCt 83, 56 L. ed, 192 
{aff 33 App. (D. C.) 132]; Saxlehner 
Vow huisner, jete Co. 797 Ue ss 19229 
Sct 7, 45 L. ed. 60; Wehrman v. 
Conklin, 155 U. S. 314, 15 SCt 129, 39 
L. ed. 167; Menendez vy, Holt, 128 
Wie en 514, OesCt 1435032" L.. edit 5265 
McLean v. Fleming, 96 U. S, 245, 24 
L. ed. 828; Sharum v. Whitehead Coal 
Min. Co., 223 Fed. 282, 138 CCA 524; 


Nease v. Coal, ete., R. Co., 195 Fed. 
987; West \Pub:.'" Co. vy. Edward 
Thompson Co., 169 Fed. 833 [mod 


on other grounds 176 Fed. 833, 100 
CCA 303]; Rannels v. Rowe, 145 Fed. 
L9G. TAO No Ore arimlenrs: flan ccut:. 
Co. v. Denver, etc., R. Co., 126 Fed. 
46, 60 CCA 588; Lyon v. Tonawanda, 
98 Fed. 361; Sawyer Spindle Co. v. 
Taylor, 75 Fed. 301 [aff 69 Fed. 837]; 
Cook v. Lasher, 73 Fed. 701, 19 CCA 
654; Hodge v. Palms, 68 Fed. 61, 15 


CCA 220;.Richardson vy. Green, 61 
Fed, 423, 9 CCA 565. 
Ala.—Stevens vy. Hertzler, 114 Ala. 
563, 22 S 121. 
Ark.—Galloway v. Battaglia, 133 
Ark. 441, 202 SW 836. 


Cal.—Meley v. Collins, 41 Cal. 663, 
10 AmR 279. 

Conn.—Gates v. Steele, 58 Conn. 
316, 20 A 474, 18 AmSR 268. 

Ill.—Bush v. Stanley, 122 Ill. 406, 
13 NE 249; Chandler v. White, 84 
Ill. 485; Hawkins v. Harding, 37 Il. 
A. 564 [rev on other grounds 141 
Tll. 572, 31 NE 307, 33 AmSR 347]. 

Ind.—Brake v. Payne, 137 Ind. 479, 
37 NE 140; Smith v. Schweigerer, 129 


Ind. 363, 28 NE 696. 


Iowa.—Hays v. Marsh, 123 Iowa 


81, 98 NW 604; Chase v. Kaynor, 78 | 


Iowa 449, 43 NW 269. 
Ky.—Bell v. Louisville Water Co., 


96 SW 572, 29 KyL 866. 


(21 0. J.] 


courts of equity in order to invest plaintiff with the 
This kind of right or interest has 
been termed ‘‘executory.’’®’ In the case of execu- 
tory interests, the doctrine of laches applies fully, 
and in order to obtain relief plaintiff must come 
into court without unreasonable delay.® 
however, plaintiff comes into equity, not for the 
creation or establishment of an executory right, 
but for the mere protection of an executed or 
vested legal right, the doctrine of laches has little, 
| if any, application. 
unless the statutory period of limitations has run 
or sufficient time has elapsed to create a presump- 
tion of grant, no mere delay is a bar to equitable 
relief in support of the legal right, and that plain- 
tiff is precluded from relief only by such con- 
duct as creates an abandonment of the legal right 
itself, or an estoppel to assert it against defend- 


Where, 


The rule here applied is that, 


[§ 214] 3. Negligence in Prosecuting Pending 
Negligence in the prosecution of a suit after 
its commencement may bar relief. The mere insti- 
tution of a suit does not of itself relieve a person 
from the operation of the rule of laches; if he fails 
to prosecute his suit diligently the consequences are 


Mo.—Newbrough vy. Moore, 202 
SW 547; Garrison y. Taff, 197 SW 
; Kellogg v. Moore, 271 Mo. 189, 
196 SW 15; Paxton v. Fix, 190 SW 
328; Wengler v. McComb, 188 SW 
76; Chilton vy. Nickey, 261 Mo, 232, 
169 SW 978. 

N. J.—Paterson y. East Jersey 
Water Co., 74 N. J. Eq. 49, 70 A 472 
{aff 77 N. J. Eq. 588, 78 A 1134]. 

N. Y.—Galway v. Metropolitan El. 
R. Cos 128 No Y. 182; 28 Nn) 479213 
LRA 788 [aff 58 Hun 610, 13 NYS 
47]; Ormsby v. Vermont Copper Min. 
Co., 56 N. Y. 623 mem [rev 65 Barb. 
360]; Ward v. Metropolitan El. R. 
Co., 82 Hun 545, 31 NYS 527 [aff 
152, N. Y. 39, 46 NE 319]; Cardwell 
yv. Clark, 94 Misc. 433, 158 NYS 300. 

Pa.—Hansell v. Downing, 17 Pa. 
Super. 235. 

. Tex.—House v. Brebt, 69 Tex. 27, 7 
SW 65; Moody v. Bonham, (Civ. A.) 
178 SW 1020; McAllen yv. Raphael, 
(Civ. A.) 96 SW 760; Whislex v. Cor- 
nelius, 34 Tex. Civ. A. 511, 79 SW 360. 

Eng.—Garden Gully United Quartz 
Min. Co. v. McLister, 1 App. Cas. 39; 
In re Maddever, 27 Ch. D. 523; Walker 
v. Jefferys, 1 Hare 341, 23 EngCh 341, 
66 Reprint 1064; Clarke v. Hart, 6 
H. L. Cas. 633, 655, 10 Reprint 1443 
[rev 19 Beav. 349, 52 Reprint 385]. 

“Where a person is obliged to apply 
for the peculiar relief afforded by a 
court of equity to enforce the per- 
formance of an agreement, or to de- 
clare a trust, or to obtain any other 
right to which he is not in posses- 
sion, and which may be described as 
an executory interest, it is an invar- 
iable principle of the Court that the 
party must come promptly, that there 
must be no unreasonable delay. And 
if there is anything that amounts 
to laches on his part, courts of equity 
have always said, We will refuse you 
relief. With regard to interests 
which are executed, the considera- 
tion is entirely different. There mere 
laches will not of itself disentitle 
the party to relief by a court of 
equity; but a party may by standing 
by, as it has been metaphorically 
called, waive or abandon any right 
which he may possess, and which un- 
der the circumstances, therefore, a 
court of equity may say he is not 
entitled to enforce.’ Clarke v. Hart, 
supra. 

“The doctrine of acquiescence as a 
defense to an equity action has been 
generally limited here to those of an 
equitable nature exclusively, or to 
cases where the legal right has ex- 
pired, or the party has lost his right 


216 [21C.J.] 


the same as though no suit had been begun.7! Long 
neglect to take advantage of leave given by court 
to assert a right by bill or cross bill may bar the 
right to file it;‘? and the right to enforce an order 


of court may be lost by laches."® 


delay in prosecution is not sufficient to constitute a 
bar, yet the court may consider it in determining 
what relief shall be granted.74 Where aid is sought 
toward the prosecution of a suit in another court, 
the court will determine whether the applicant has 
been guilty of laches and not leave the determina- 
tion of that question to the other court.7> Delay in 
prosecuting a pending suit may be excused as in 


other cases of apparent laches.*® 
[§ 215] 
1. In General. 


of his grantor,’® an assignee by 


signor,’® a personal representative by that of the 


decedent,®° and joint tenants by 


of property by prescription or ad- 
verse possession. Whatever may be 
the rule in other states, it can be 
said that here, no period of inaction 
merely has been held sufficient to 
justify a nuisance or trespass, un- 
less it has continued for such a 
length of time as will authorize the 
presumption of a grant. The prin- 
ciple that so long as the legal right 
exists the owner is entitled to main- 
tain his action in equity to restrain 
violations of this right, has been 
uniformly applied in this court.” Per 
Ruger, J., in Galway v. Metropolitan 
MeL aCo!, L28cNer\%. 132, 153,28 NY 
479, 13 LRA 788. 

“In order to justify a holding that 
the plaintiff has lost, through laches, 
a right founded in express contract, 
it must appear that she has been 
guilty of some omission which would 
warrant the presumption that she 
had abandoned her claim and declined 
to assert her right.” Per Porter, ahs 
in Hansel v. Downing, 17 Pa. Super. 
235, 239: 

71. U. S—Johnston v. Standard 
Min. Co., 148 U. S. 360, 18 SCt 585, 
87 L. ed. 480; Sullivan v. Portland, 
etce., R. Co., 94 U. S. 806, 24 L. ed. 
324: U. S. v. Fletcher, 242 Fed. 818, 
155 CCA 406 [aff 231 Fed. 326]; Drees 
v. Waldron, 212 Fed. 93, 128 CCA 
609; Northrup v. Browne, 204 Fed. 
224, 122 CCA 496; Stuart v. Holland, 
179 Fed. 969; In re Koenig, 127 Fed. 
891 [aff 133 Fed, 1019, 66 CCA 125]; 
Hendryx v. Perkins, 114 Fed. 801, 52 
CCA 435 [reh den 116 Fed. 1020, 52 
CCA 684 (certiorari den 187 U. S. 6438, 
23 SCt 848, 47 L. ed. 346)]. 

Ark.—Meyer v. Johnson, 60 Ark. 
50, 28 SW 797. 

Colo.—Hagerman y. Bates, 5 Colo. 
A. 391, 38 P 1100 [rev on other 
grounds 24 Colo. 71, 49 P 139]. 

Ga.—Tinsley v. Rice, 105 Ga, 285, 
31 SE 174. 

Ill.—Thomas_ v. Meter, 164 
Tll. 304, 45 NE 405. 


Van 


TIowa.—Ferrier v.- Buzick, 6 Iowa 
258. 
Kan.—Becker v. Hulme, 53 Kan. 


Hiida Some OOO: 

Ky.—Hawes v. Orr, 10 Bush 431; 
Erhman v. Kendrick, 1 Metc. 146; 
Baker v. Baker, 13 B. Mon. 406; Far- 
row v. Farrow, 6 B. Mon. 482; Wat- 
son y. Wilson, 2 Dana 406, 26 AmD 
459. 

Md.—Konig v. Baltimore, 128 Md. 
465, 97 A 88%; Rupp v. Rodgers, 118 
Md. 534, 85 A 774; Taylor v. Car- 
roll, 89 Md. 32, 42 A 920, 44 LRA 
479. 

Minn.—Berkey v. St. Paul Nat. 
Bank, 54 Minn. 448, 56 NW 53. 

Mo.—Cockrill v. Hutchinson, 135 
Mo. 67, 36 SW 3875, 58 AmSR 564. 


C. By and against Whom Pleadable— 
Generally speaking plaintiff is 
barred from relief by the laches of one with whom 
he stands in privity,” as a grantee by the laches 


EQUITY 


their number.®1 


Even where the 


that of his as- 


that. of one of 


Mont.—Stretcher  v. 
Mont. 45,-92 P 36. 

N. Y.—Allen v. Sanford, 8 NYS 182, 
5 Silv..Sup. 208. 

Or.—Bybee v. Summers, 4 Or. 354. 

Pa.—Schmidt v. Heimberger, 21 
Pa.. Co. 564. 

S. C.—Ex p. Baker, 67 S. C. 74, 45 
SE 143. 

Tex.—Houston v. Jennings, 12 Tex. 
487; Swilley v. Watson, 36 Tex. Civ. 
A. 583, 82 SW 790. 

Va.—Baber v. Baber, 121 Va. 740, 
94 SE 209; Covington v. Griffin, 98 
Va. 124, 34 SE 974; Dismal Swamp 
Land Co. v. MaCauley, 85 Va. 16, 
6 SE 697; Mayo v. Carrington, 19 
Gratt. (60 Va.) 74. 

Wash.—Wooding v. Puget Sound 
Nat. Bank, 11 Wash. 527, 40 P 223. 

Eng.—Moore v. Blake, 1 Ball & 
B...62. 

[a] Delay in prosecuting an ac- 
tion at law will not bar a suit in 
equity involving the same _ subject 
where the equitable right is not un- 
reasonably delayed in its assertion 
and does not depend on the proceed- 
ings at law. M’Clanahan v. Chambers, 
Vets BaaMon. pCICy.).4 5. 

[b] Facts held not to show laches. 
—Landram v. Jordan, 25 App. (D. C.) 
294 Taff, 203, US. 56,..2% SCt 17,751 
L. ed. 88]; Smith y. Faris-Kesl 
Constr Co.62%) Tda,: 40%. 150) P .25s 
Coleman v. Ross, 4 Ky. Op. 28. 

Cross references: 

Bill of revivor see infra § 669. 
Dismissal for want of prosecution 

see infra § 804, 

Pendency of legal proceedings as ex- 

cuse for delay see infra § 238. 
Reinstatement of suit after dismi's- 

sal see infra § 799. 


Murray, 36 


72. O’Brien v. Wheelock, 184 U. S. 
450, 22 SCt 354, 46 L. ed. 636 [aff 
95 Fed. 883, 37 CCA 309]; Johnson 
v. Gordon, 145 Ky. 421, 140 SW 538. 

73. Horn v. White, 127 Ill. A. 222 
[aff 224 [ll. 238, 79 NE 629, 115 
AmSR 155]. 

74 Konig v. Baltimore, 128 Md. 
465, 97 A 887. 

75. Drees v. Waldron, 212 Fed. 
93, 128 CCA 609. 

76. Hagerman v. Bates, 24 Colo. 
t1, 49 P1389 [rev 5 Colo. A..391, 38 P 
1100]; Mayo v. Carrington, 19 Gratt. 
(60 Va.) 74. 

[a] Dlustrations.—(1) As where 
complainant was not. solely ac- 
countable for the delay (London, ete., 
Bank v. Horton, 126 Fed. 593, 61 CCA 
515 [certiorari den 194 U. S. 631, 24 
SCt 856, 48 L. ed. 1158]; Pendery v. 
Carleton, 87 Fed. 41, 30 CCA 510; 
Glenn v. Smith, 17 Md. 260), (2) or 
where records or papers essential to 
the prosecution of the suit have been 
lost or destroyed (see infra § 231). 
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So laches may preclude an execu- 


tor,? a guardian,** or a trustee ** from obtaining 
relief in his representative capacity. But devisees 
cannot be charged with the laches of the executor,*® 
and in order that laches ‘of a trustee may bar a suit 
of the beneficiary, the laches must have existed dur- 
ing the trust relationship and while the trustee was 
legally able to act. 
protect his purchaser may assert laches by ‘an ad- 
verse claimant if the purchaser might do so.8? 
fendant who holds in privity of title with plaintiff 
mniay not plead laches of the latter in asserting and 
taking possession of his interest.8 
parties were equally at fault, neither can assert 
laches as against the other;8® and where each of 
the parties seeks affirmative relief against the 
other in reference to the same transaction, neither 
may assert that the other was guilty of laches.® 
Defendant cannot assert laches, where he admits 
plaintiff’s demand.®+ 


A vendor who is bound to 


De- 


Where both 


_ Excuses for delay generally see 
infra §§ 230-250. 

77. Boyle v. Oleson, 58 Wash. 670, 
109 P 203. 

_iaches of agent or attorney see 
infra § 250. 

78. Alabama Coal, etc.,.Co. v. Gulf 
Coal, etc., Co., 171 Ala. 544, 550, 54 S 
685 [quot Cyc]; Hermanns v. Fan- 
ning, 151 Mass. 1, 23 NE 493; Trout 
Vv. luucas,. 54 No. Bq. 361, 35 A £535 
Kelly v. Green Bay, ete., R. Co., 80 
Wis. 328, 50 NW 187; Sable v. Ma- 
loney, 48 Wis. 331, 4 NW 479. 

[a] Estoppel to ‘assert laches.— 
The adverse party, by acquiescing in 
the grantor’s claim until after plain- 
tiff purchased, may estop himself 
from asserting the laches. Stewart 
v. Stokes, 33 Ala. 494, 73 AmD 429, 
Prt ica Potts v. Alexander, 118 Fed. 

80. Halsey v. Cheney, 68 Fed. 763, 
15 CCA 656; Alabama Coal, etc., Co. 
v. Gulf Coal, etc., Co., 171 Ala. 544, 
549, 54 S 685 [quot Cyc]; Cline 
v. Richards, 68 Ill. A. 399 [aff 176 
Ill. 431, 52 NE 907]; Gifford v. Thorn, 
SLING Jee Su Oe 

81. Alabama Coal, etec., Co. v. Gulf 
Coal, etce., Co., 171 Ala. 544, 550, 54 
S 685 [quot Cyc]; James vy. James, 55 
Ala. 525. 

[a] Where interests are not joint, 
as _ in the case of a remainderman 
and a particular tenant, laches of 
the latter will not ke imputed to the 


il Gibson v. Jayne, 37 Miss. 
82. Seybert v. Robinson, 13 Pa. 
Co. 198. 


83. Chicago, ete, R. Co. v. Gar- 
rett, 255 Ill. 420, 99 NE 648. 

84. Chicago, etc, R. Co. v. Gar- 
rett, 255 Ill. 420, 99 NE 648; Seybert 
v. Robinson, 13 Pa. Co. 198. 

85. Woodruff Vv. Snowden, 10 
OhS&CP 123, 7 OhNP 520. 

86. Mathieson v. Craven, 228 Fed. 


345. 

87. U. S. v. Moore, 12 How. (U. 
Parnes 3 L. ed. 958. And see infra 
§ 228. 


88. Nease vy. Coal, RP sCon 
195 Fed. 987. 

89. Nordman vy. Meyer, 118 Iowa 
508, 92 NW 693; Mays v. Morrell, 65 
Or. 558,°132 Putra, 

90. Southern Pine Lumber Co. v. 
Ward, 208 U. S. 126, 28 SCt 239, 52 
L. ed. 420 [aff 16 Okl. 131, 85 P 459]; 
Adams vy. Taylor, 14 Ark. 62; Rich- 
ardson v. Bleight, 8 B. Mon. (Ky.) 
580; Kimberly-Clark Co., v. Pattern 
Paper Co., 153 Wis. 69, 140 NW 1066. 

91. Putnam v. Day, 22 Wall. (U. 
8.) 60, 22 L. ed. 764; Allender v. 
Trinity Church, 3 Gill (Md.) 166; 
Doncourt v. Denton, 55 Misc. 594, 
105 NYS 906 [aff 181 App. Div. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


% 


_ tations 
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[$ 216] 2. Government and Its Agencies.%? 
While the contrary has been held,®* yet by the 
weight of authority the defense of laches is not 
available against the government, state or national, 
in a suit by it to enforce a public right or to pro- 
tect a public interest,°* or, as the rule is sometimes 
expressed, the laches of its officers or agents will 
not be imputed to the government.®® 
plies, however, only to suits brought by the govern- 
ment in its sovereign capacity to enforce or to pro- 
tect a public or governmental right. 
‘the use and benefit of an individual, or for the en- 
forcement or the protection of a private and pro- 
_prietary right rather than a public or governmental 
right, laches is pleadable against it the same as 
And the privilege of sov- 
ereignty in respect of laches is not available to 


against an individual.®¢ 


905 mem, 


115 NYS 1118 mem]. 
92. 


Operation of statute of limi- 
against government and 
agencies thereof see Limitations of 


| Actions [25 Cye 1006 et seq]. 


93. Atty.-Gen. v. Central R. Co., 


€8 N. J. Eq. 198, 59 A 348; Atty.-Gen. 
|v. Delaware, etc., R. Co., 27 N. J. Ea. 
| 1 [aff 27 N. J. Eq. 631]; Pittsburgh 
i BEY. Go., V.. Carrick; (259 Pa) 333, =103 


| S 106; In re Bailey, 241 Pa. 230,. 88 


|. ed. 560; 
\ pest. 720, 6 L, ed. 199; Utah Power, 
| ete., 


|} 251; 


| A 428; Com. vy. Bala, ete., Turnp. Co., 


1530 Pa:475°25 A 1105; 
94. U. S—San Pedro, ete., Co. v. 


Wee 46) U.S. 120,113 5SCt) 94, 36: Tu. 


ed. 911; U. S. v. Dalles Military Road 
Wo. 00140 U2 S. 1599, 11 SCt 0988,. 35 
Un S.i-ve_ Kirkpatrick, 719 


Com va. UO: (S5.0230) Medd) 328: 0144 
CCA 470; Bistline v. U. S., 229 Fed. 
B46, 0144 "CCA '6: Towa ‘Vv. Carr, 191 
Fed. 257, 112 CCA 477; U. S. v. Noo- 


ltjinydio 5) Beds 377>-eond Ne-Us S).-1t1 
| Fed. 989, 49 CCA 582; U. S. v. Willa- 
'mette Valley, ete., Wagon-Road Co., 


54 Fed. 807; U. S. v. Ingate, 48 Fed. 
U. S..v.. Southern Pac. R. Co., 
39 Fed. 132; U. S. v. Alexandria, 19 
Fed. 614; U. S. v. Southern Colorado 
Soal,*etce:, ‘Co, 18 Fed. * 273, 5| Me- 
Crary, 563. 

Hawaii.—Keola Vv. Parker, 21 
Hawaii 597, 601 [quot Cyc]. 

Ill—Ramsay v. Peo., 197 Ill. 572, 
64 NE 549, 90 AmSR 177; Peo. v. De- 
eatur, ete., R. Co., 120 Ill. A 229. 

Ind.—Terre Haute, ete, R. Co. v 
State, 159 Ind. 438, 65 NE 401. 

Ky.—Louisville, ete, R. C 
Som., 85 Ky. 198, 3 SW 139, 8 
340. 

Mo.—State v. Excelsior Powder 
Mfg. Co., 259 Mo. 254, 169 SW 267, 
275, LRA1915A 615 [cit Cyc]. 

Va.—wNorfolk, ete., R. Co. v. Car- 
roll County, 110 Va. 95, 65 SE 531. 

[a] As to a foreign government 
it has been said to be “at least open 
to doubt whether the maxim nullum 
tempus, applicable to our own gov- 
ernment, can be invoked in behalf 
of a foreign government suing in our 
courts.” Per Brown, J., in French 
Republic v. Saratoga Vichy Spring 


OW TV. 
KyL 


'Co., 191 U, S. 427, 437, 24 SCt 145, 
| 48 L. ed. 247. 


95. 
243 U. S. 389, 37 SCt 387, 61 


Utah Power, etc., Co. v. U. S., 
L. ed. 791; 


'Gaussen v. U. S., 97 U.S. 584, 24 L. ed. 


1009; Dox v. U. S. Postmaster-Gen., 
moPet. (U21S.) 818) 27. Te. edvi6o; U.S: 
v. Alexandria, 19 Fed. 609, 4 Hughes 
545; Jackson County v. Dérrick, 117 
Ala. 348, 23 S 193; Keola v. Parker, 
21 Hawaii 597, 601 [quot Cyc]; West- 
wood v. Dedham, etc., R. Co., 209 
Mass. 213, 95 NE 81. 

96. French Republic v. Saratoga 
Vichy Spring Co., 191 U. S. 427, 438, 


| 24 SCt 145, 48 L. ed. 247; U. S. v. 


American Bell Telephone Co., 167 U. 
S. 224, 264, 17 SCt 809, 42 L. ed. 144; 
Curtner v. U. S., 149 U. S. 662, 13 
SCt, 1041, 37 L. ed. 890; U. S. v. Des 
Moines Nav., etc., Co., 142 U. S. 510, 
538)012 SCt 308,35 Lu: ed 1099; U.S: 
v. Beebe, 127 U. S. 338, 8 SCt 1083, 


EQUITY 


mental agencies 


This rule ap- 


If it sues for vera 


other. 


the question of 


32 L. ed. 121; Maryland v. Baldwin, 
112° U. S. 490; 5 SCt 278, 28 LL. ed. 
822; New Hampshire v. Louisiana, 
108.) Us Si0767, 25SCtl 176; 240s edz 
656; U. S. v. Fletcher, 231 Fed. 326 
[aff 243 Fed. 818, 155 CCA 406]; La 
Clair v. UibS!, 184 Med d28: 0. Ss vz 
McElroy, 25 Fed. 804; U. S. v. Beebee, 
iv Wed.) 36, 4, McCrary 12- [aff 127 
eS Biss 8eSCtells3. "32 Wi ved. D2; 


Us /Sii y.b Tichenor, 212+ Reds 415, 8 
Sawy. 142; Miller v. State, 38 Ala. 
600; Moody v. Fleming, 4 Ga. 115, 


48 AmD 210. 

[a] Thus, the rule of nullum tem- 
pus cannot be invoked by the French 
republic to answer the defense of 
laches in a suit to enforce an ex- 
clusive right to the use of the word 
“Vichy” in connection with mineral 
waters as against persons using that 
word to denote a water not drawn 
from springs in the commune of 
France of that name, where it has 
entered into an eighty-year lease of 
such springs to its coplaintiff for a 
fixed annual rental, which lease has 
still thirty years to run. La Repub- 
lique Francaise vy. Saratoga Vichy 
Spring: Cos SISWUSS: 4227224 SCt 
145, 48 L. ed. 247 [aff 107 Fed. 459, 
46 CCA 418, 65 LRA 830]. 

97. Cressey v. Meyer, 138 U. S. 
525, 11 SCt 387, 34 L. ed. 1018. 

98. Ala.—Jackson County vy. Der- 
rick, 117 Ala. 348, 23 S 193. 

Tll.— Piatt County v. Goodell, 97 
Tl. 84. . 

Ind.—Cheek v. Aurora, 92 Ind. 107. 

Mass.—In re Hampshire County, 
143 Mass. 424, 9 NE 756; Stoughton 
v. Baker, 4 Mass. 522, 3 AmD 236. 

Mo.—State v. Cape Girardeau, 
etc., Gravel Road Co., 207 Mo. 85, 105 
SW 761. 

Va.—Tazewell County v. Norfolk, 
éte.;, R. \Co:} 119 'Va.. 763, 91 SHI124; 
Norfolk, ete., R. Co. v. Carroll Coun- 
ty, 110 Va. 95, 65 SE 531. 

99. American Stave, ete., Co. v. 
Butler County, 93 Fed. 301; Simpson 
v. Stoddard County, 173 Mo. 421, 73 
SW 700; Dunklin County v. Chou- 
teau, 120 Mo. 577, 25 SW 553. 

1. Chicot County Levee Inspec- 
tors v. Southwestern Land, etc., Co., 
112 Ark. 467, 166 SW 589; Pittsburgh 
R. Co. v. Carrick, 259 Pa. 333, 103 
A 106. 

2. U. S.—Kansas City Southern 
R. Co. v. Trust Co., 240 U. S. 166, 36 
SCt 334, 60 L. ed. 579; Wagg v. Her- 
bert, 215 U. S. 546, 30 SCt 218, 54 
L. ed. 321; O’Brien v. Wheelock, 184 
Wises) 450892 2-SCt 354) 46 dnvedmos6; 
Townsend v. Vanderwerker, 160 U. 
S. 171, 16 SCt 258,40 L. ed. 383; Hal- 
stead v. Grinnan, 152 U. S. 412, 14 
SCt 641, 38 L. ed. 495; Galliher v. 
Cadwell, 145 U. S. 368, 12 SCt 873, 36 
L. ed. 738; Underwood v. Dugan, 139 
TH So sSO, da SCU 618,035) Limed e197; 
Brown v. Buena Vista County, 95 
U. S. 157, 24 L. ed. 422; Sullivan v. 
Portland, etc., R. Co., 94 U. S. 806, 24 
L, ed. 324; Twin-Lick Oil Co. v. 
Marbury, 91 U. S. 587, 23 I. ed. 328; 
McQuiddy v. Ware, 20 Wall. 14, 23 L. 
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creditors of the government who sue for their own 
benefit to enforce a claim due it,°7 
dictions the rule exempting the government from 
the operation of the doctrine of laches applies in 
favor of municipal corporations and other govern- 


In some juris- 


when the right sought to be en- 


forced by them is public or governmental in char- 
acter,°® but not otherwise.®? 
laches is pleadable against such corporations and 
agencies the same as against an individual.} 

D. What Constitutes—1. 
There is no absolute rule as to what constitutes 
laches or staleness of demand, and no one decision 
constitutes a precedent in the strict sense for an- 
Each ease is to be determined according to 
its own particular circumstances.” 


In other jurisdictions 


In General. 


In other words, 
laches is addressed to the sound 


ed. 310) (Columbia huisiiGo. Wo Law- 
rence, 10 Pet.. 507, 9\ lu. ed: 5112; INa- 
tional Circle D. I. v. National Order 
D. I., 252 Fed. 815; Humphreys v. 
Walsh, 248 Fed. 414, 160 CCA 424; 
Mathieson yv. Craven, 247 4¥Fed. 
223; Dunscomb v. R. Co., 246 Fed. 
394, 158 CCA 458; Pickens v. Mer- 
riam,, 242) Hedws63, Mbo mG Aw 139. 
Estep v. Kentland Coal, ete., Co., 239 
Fed. 617, 152 CCA 451; Rees, etc., 
Co.’s App., 237 Fed. 555, 150 CCA 437; 
Mexico-Wyoming Petroleum Co. vv. 
Valentine, 237 Fed. 539, 150 CCA 421; 
Moloney v. Cressler, 236 Fed. 636, 
149 CCA 632; Waller v. Texas, etc., 
Bgl Col) 2297 Med S74 ei vCOAN Sos: 
[aff 245 U. S. 398, 38 SCt 142, 62 
L. ed. 362]; Wilson v. Colorado Min. 
Co., 227. Fed. 721, 142 CCA 245; In re 
Jamison,.227.1 Feds H30143) CCA ma. 
Parker v. Parker, 222 Fed. 186, 137 
CCA 626; Baker v. Schofield, 221 Fed. 
322, 136 CCA 320. [aff 243 U.S. 114; 
37 SCt 333, 61 L. ed. 626]; Sullivan 
v. Ellis, 219 Fed. 694, 1385 CCA 366; 
Buchler v. Black, 213 Fed. 880; Cen- 
tral Impr. Co. v. Cambria Steel Co., 
210 Fed. 696, 127 CCA 184; General 
Electric Co. v. Yost Electric Mfg. 
Co5 > 208m Meds 67193. Northrup 
Browne, 204 Fed. 224, 122 CCA 496; 
U. S. v. One Case’ Chemical Com- 
pound, 203 Fed. 63, 65 [cit Cyc]; New- 
bery v. Wilkinson, 199 Fed. 673, 
118. CCA 111; Ramsden v. Keene Five 
Cents Sav. Bank, 198 Fed. 807, 117 
CCA 449; In re Casey, 195 Fed. 322; 
York Haven Paper Co. v York Haven 
Water, ete., Co., 194 Fed. 255 [rev 
on other grounds 201 Fed. 270, and 
119 CCA 508]; Northern Pac. R: Co. 
v. Boyd, 177 Fed. 804, 101 CCA 18 
{aff 170 Fed. 779 (aff 228 U. S. 482, 
33 SCt 554, 57 L. ed. 931)]; Cunning- 
ham v. Pettigrew, 169 Fed. 335, 94 
CCA 457; New York Phonograph Co. 
v. Edison, 136 Fed. 600 [aff 144 Fed. 
404, 75 CCA 382]; London, ete., Bank 
ve Horton, 126) Wed-2593,6) Cearsid 
{certiorari den 194 U. S. 631, 24 SCt 
856, 48 L. ed. 1158]; Hanchett v. 
Blairs (100M Med=, w8iiep 4172 CCAR 6: 
Wheeling Bridge etc., Co. v. Reymann 
Brewing Co., 90 Fed. 189, 32 CCA 
571; Hubbard v. Manhattan Trust 
Co., 8% Fed. 51, *30° C@A’ ‘5203 'Ehe 
Queen of the Pacific, 61 Fed. 213; 
Norton v. Kellogg, 41 Fed. 452; Fer- 
son v. Sanger, 8 F. Cas. No. 4,751, 2 
Ware 256; The Galloway C. Morris, 
9 BF. Cas. No. 5,204, 2 Abb. 164; The 
Harriet Ann, 11 F. Cas. No. 6,101, 
6 Biss 13. 

Ala.—Fowler v. Alabama Iron, etce., 
Co., 189 Ala. 31, 66 S 672; Woodlawn 
Realty, ete., Co. v. Hawkins, 186 Ala. 
234, 235, 65 S 183 [quot Cyc]; Cowan 
vy. Sapp, 81 Ala. 525, 8 S 212; John- 
son v. Johnson, 5 Ala. 90. 

Alaska.—Nelson v. Lord, 4 Alaska 
174. 

Ark.—Peeples v. Aydelott, 125 Ark. 
50, 187 SW 671; Petty v. Gacking, 
97 Ark. 217, 133 SW 832, 23 LRANS 


175; Waits v. Moore, 89 Ark. 19. 
115 SW 931; Wilson v. Anthony, 19 
Ark. 16. 
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i 


discretion of the chancellor,? and his decision will | not be disturbed on appeal unless it is so clearly 


Cal.— Miller v. Ash, 156 Cal. 544, 
105 P 600; Wolff v. Canadian Pac. 
R. Co., 123 Cal. 535, 56 P 453; Chap- 
man v. California Bank, 97 Cal. 155, 
31 P 896; Cowan v. San Francisco 
Unions Drs tin@ores CAs) yao eb 7.99% 
Goodall _v. Santa Barbara County 
Super. (Cty, 7(A.) 174. 4Pe 924 Carr iv. 
Sacramento Clay Products Co., 35 
Cal. A. 489, 170 P 446. 

Colo.—Coffee v. Emigh, 15 Colo. 
184, 25 P 83, 10 LRA 125; Du Bois 
V.. Clark,! 12) Colo. A.<220, 55. P»750. 
: Conn.—-Jeffery v. Fitch, 46 Conn. 
01. 

D. C.—Walker v. McIntire, 41 App. 
380; Wren v. Goodman, 39 App. 240; 
Darlington vy. Turner, 24 App. 573 
[rev on other grounds 202 U. S. 195, 
26 .SCt) 630,, 50, -L.) ed. 992]; Brain- 
ard y. Buck, 16 App. 595; Zeust v. 
Staffan, 14 App. 200; Tyler v. Moses, 
13 App. 428; Pryor v. MelIntire, 7 
App. 417; Nelson v. Worthington, 3 
App. 503. 

Fla.—Anderson v. Northrop, 30 
Fla. 612, 12 S 318; Amos v. Campbell, 
9 Fla. 187. 

Ida.—Bergen v. Johnson, 21 Ida. 

619, 123 P 484; Bacon v. Rice, 14 
Ida. 107, 119, 93 P 511 [cit Cyc]. 
* Jll.—Woodall v. Peden, 274 Ill. 301, 
113 NE 608; Chicago, ete., R. Co. v. 
Garrett, 255 Ill. 420, 99 NE 648; 
Spalding v. Macomb, etc., R. Co., 225 
Ill. 585, 80 NE 327; Evans v. Woods- 
worth, 213 Ill. 404, 72 NE 1082; Wil- 
coxon v. Wilcoxon, 199 Ill. 244, 65 
NE 229; Ross v. Payson, 160 Ill. 
349, 483 NE 399; Cory v. Hillsboro, 
205 Ill. A. 49; Gordon v. Baker, 182 
Ill, A. 587; Laughlin Vv. Chicago RR; 
Equipment Co., 182 Ill. A. 262, 280; 
Horn v. White, 127 Ill. A. 222 [aft 
224 Ill. 238, 79 NE 629, 115 AmSR 
155]; Gray v. Bloomington, etc. R. 
Co., 120 Ill. A. 159; Gunderson v. 
Illinois Trust etc. Bank, 100 Ill. 
A. 461 [aff 199 Ill. 422, 65 NE 326]. 

Ind.—Ryason v. Dunten, 164 Ind. 
85, 73 NE 74; Patterson v. Chrisman 
cere Bank, 55 Ind. A. 331, 102 NE 

Iowa.—Keller v. Harrison, 151 
Iowa 320, 128 NW 851, 131 NW 58, 
AnnCas1913A 300; Woodward v. Barr, 
128 Iowa 727, 105 NW 207; Withrow 
v. Walker, 81 Iowa 651, 47 NW 893. 

Kan.—Dusenberry v. Bidwell, 86 
Kan. 666, 121 P 1098; Golden. v. 
Claudel, 85 Kan. 465, 118 P 77; Hud- 
son v. Herman, 81 Kan. 627, 107 P 35. 

Ky.—Glock v. Weikel, 149 Ky. 170, 
147 SW 897. 

Md.—Boggs v. Dundalk Realty Co., 
132 Md. 476, 104 A 45; Warburton 
v. Davis, ‘123 Md. 225, 232, 91) A 163 
[eit Cyc]; Sinclair v. Auxiliary 
Realty Co., 99 Md. 223, 57 A 664; 
Robertson v. Mowell, 66 Md. 530, 
8 A 273; Syester v. Brewer, 27 Md. 
288; Glenn v. Smith, 17 Md. 260; 
Hanson v. Worthington, 12 Md. 418; 
See. v. Farmers’ Bank, 2 Md. Ch. 

Mass.—Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634; Doane vy. Preston, 183 
Mass. 569, 67 NE 867; Snow v. 
Boston Blank-Book Mfg. Co., 153 
Mass. 456, 26 NE 1116; Morse v. Hill, 
136 Mass. 60. 

Mich.—Ewing v. Lamphere, 147 
Mich. 659, 111 NW 187, 118 AmSR 
563; Hamilton v. American Hulled 
Bean Co., 143 Mich. 277, 106 NW 
731; Ripley v. Seligman, 88 Mich. 
177, 50 NW 143. 

Minn.—Haataja v. Saarenpaa, 118 
Minn. 255, 1836 NW 871; Hanson v. 
Sommers, 105 Minn. 434, 117 NW 
842; Lloyd v. Simons, 97 Minn. 315, 
i105 NW 902; Brown v. Equitable L. 
Assur. Soc., 15 Minn. 412, 78 NW 103, 
79 NW 968: Taylor v. ‘Whitney, 56 
Minn. 3886, 57 NW 937. 

Mo.—Kelloge v. Moore, 271 Mo. 
189, 196 SW 15; Troll v. St. Louis, 
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Hurd, L. R. 5 P. C. 221; In re Sharpe, 
[1892] 1 Ch. 154; Campbell v. Gra- 
ham, 1 Russ. & M. 453, 5 EngCh 453, 
39 Reprint 175; St. John y. Turner, 2 
Vern. Ch. 418, 23 Reprint 868; Pom- 
fret v. Windsor, 2 Ves. 472, 28 Re- 
print 302; Pickering v. Stamford, 2 
Ves. Jr. 272, 30 Reprint 629; Hercy. 
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County, 95 U. S. 157, 24 L. ed. 422; 
Redd .v. Brun, 157 Fed. 190, 84 
CCA 6388. 

Cal.—Stevenson v. Boyd, 153 Cal. 
630, 96 P 284, 19 LRANS 525; Smith 
v. Pelton Water Wheel Co., 151 Cal. 
399, 90 P 932, 1135; Meherin v. 
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wrong as to amount to an abuse of discretion. In 
determining whether there has been laches, there 
are various things to be considered, notably the du- 
ration of the delay in asserting the claim,> and the 
sufficiency of the excuse offered in extenuation of 
/ the delay,® whether plaintiff acquiesced in the as- 
_sertion or opération of the corresponding adverse 
_ claim,’ the character of the evidence by which plain- 
tiff’s right is sought to be established,’ whether 
_during the delay the evidence of the matters in 
_ dispute has been lost or become obscured ® or the 
conditions have so changed as to render the enforce- 
ment of the right inequitable,° whether third per- 
sons have acquired intervening rights,1! the nature 
of the right asserted and the relief asked,!2 the na- 
ture of the duty or obligation sought to be en- 
forced,‘ and whether plaintiff or defendant was 


1107 mem]; 
Johns. Ch, 5 

Or.—Neppach v. Jones, 20 Or. 491, 
26 P 569, 849, 23 AmSR 145. 

Ss. D.—Shearer Vv. Hutterische 
Bruder Gemeinde, 28 S. D. 509, 134 
NW 63. . 

Wis.—Rogan v. Walker, 1 Wis. 681. 

“A court of equity applies the rule 
of laches according to its own ideas 
of right and justice. Every case is 
its own cir- 
cumstances. Whether the time the 
negligence has subsisted is sufficient 
to make it effectual is a question to 
be resolved by the sound discretion 
of the court.” Withrow v. Walker, 
81 Iowa 651, 657, 47 NW 893 [quot 
Woodward v. Barr, 128 Iowa 727, 730, 
105 NW 207]. 

“The question of laches is to’ be 


Shige vy. Pearsall, 3 


| decided upon the particular circum- 


stances of each case. Hence it is one 
addressed to the sound discretion of 
the chancellor or trial judge in cases 


/where the evidence is conflicting, or 


| if the facts be undisputed, 
minded men might reasonably draw, 


fair- 


different conclusions therefrom.” 


| Lloyd v. Simons, 97 Minn. 315, 317, 


-etc., 


105 NW 902. 

4  Cal.—Overaa v. Keeney, 169 
Cal. 628, 147 P 466; Marks v. Keenan, 
248° Cal. 161,°82 P 772; San 'Diego 
First Nat. Bank v. Nason, 115 Cal. 
626, 47 P 595. ‘ 

Colo.—Cone v. Jackson, 12 Colo. A. 
461, 55 P 940. 

-Tll.—Evans v. Woodsworth, 213 Ill. 
404, 72 NE 1082; Vermilion County 
Children’s Home v. Varner, 192 Ill. 
594, 61 NE 830; Cory v. Hillsboro, 205 
tl. A. 49; Gunderson y. Illinois Trust, 
Bank, 100 Ill. A. 461 [aff 199 
Tll. 422, 65 NE 326]. ; 

Ind.—Cabinet Makers’ Union v. In- 
Aianapolis, 145 Ind. 671, 44 NE 757; 
Blickenstaff v. Cowgill, 58 Ind. A. 
378, 106 NE 376. 

Kan.—Hudson v. Herman, 81 Kan. 
627, 107 P 35. 

Me.—Leathers v. Stewart, 108 Me. 
96, 79 A 16, AnnCasi1913B 366. 

Mich.—Burton v. Snow, 165 Mich. 
530, 130 NW 1116. 

Minn.—Hanson v. Sommers, 105 
Minn. 434, 117 NW 842. 

Mont.—State Say.:Bank y. Albert- 
son, 39 Mont. 414, 102 P 692. 

Nebr.—Westervelt v. Baker, 1 
Nebr. (Unoff.) 635, 95 NW 793. 

N. J.—Kirtland v. McCloud, 80 N. 
ECTS OTe 1k AN Iie PLOW oto UNG Jol. 
A10, 75 A. 156]. 4 

N. Y.—Finn v. Scottish Union, etc., 


Ins, Co, 137 App. Div. 60, 122 
NYS 37; Wupermann v. Valentine, 
84 NYS 150. 


Pa.—Hass v. White Haven Bor- 
ouzh, 54 Pa. Super. 75. 
Tex.—Murchison v. Payne, 37 Tex. 


305. a 
ig Vt. — Philbrick v. Johnson, 91 Vt. 
270, 100 A 110. 


Wis.—Smith v. Carter, 141 Wis. 
181, 122 NW _ 1035. , 
Compare Hendryx v. Perkins, 114 


Fed. 801, 812,52 CCA 435 [reh den 116 
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lay.14 


to him,17 
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Fed. 1020, 52 CCA 684 (certiorari den 
187 U. S. 643, 23 SCt 8438, 47 L. ed. 
346)] (where it is said: “The various 
expressions found in the decisions 
of the supreme court with refer- 
ence to the sound discretion of the 
Court. refer to the sound dis- 
cretion of the court in which the case 
is pending, whether the court of the 
first instance or the appellate trib- 
unal’’). 

5. See infra § 218 et seq. 

6 See infra § 230 et seq. 

7 See infra § 223. 

8. D. C.—Consumers’ Brewing Co. 
v. Bush, 19 App. 588; Cooksey v. Bry- 
an, 2 App. 557. 


Fla.—Geter vy. Simmons, 57 Fla. 
423, 49 S 181. 
Ky.—Frame v. Kenny, 2 A. K. 


Marsh, 145, 12 AmD 367. 

Mass. Doane v. Preston, 
Mass. 569, 67 NE 867. 

Mo.—Kelly v. Hurt, 61 Mo. 468. 

N. J.—Sebring v. Sebring, 43 N. J. 
Eq. 59, 10 A 193; Carlisle v. Cooper, 
18° Noid. Eq. '241;. Obert. v. | Obert; 
12 N. J. Hq. 4238. 

Wash.—Snipes _ v. 31 
Wash. 386, 72 P 67. 


183 


Kelleher, 


W. Va.—Cranmer vy. McSwords, 
24 W. Va. 594. 
[a] Thus, if important facts rest 


upon mere parol testimony, laches 
and lapse of time will be a consid- 
eration of much weight, but if the 
testimony is written or decumentary 
much less consideration will be given 
to that defense. Cranmer v. Mc- 
Swords, 24 W. Va. 594. 

9. See infra § 229. 
See infra §§ 225-227. 
See infra § 228. 
See supra § 213. 
See infra § 221. 
See infra § 224. 

15. Galliher v. Cadwell, 145 U. S. 
368, 12 SCt 873, 36 L. ed. 738; Pickens 
v. Merrain, 242 Fed. 363, 155 CCA 
139; Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634; Dexter v. Macdon- 
ald, 196 Mo. 873, 95 SW 359; Bliss 
v. Prichard,. 67 Mo. 181; Locke v. 
Bowman, i68 Mo. A. 12i, 151 SW 
468: Cook v. Knight, 106 S. C. 310, 
91 SE 312; Brock v. Kirkpatrick, 72 
S. C. 491, 52 SE 592. 

16. In re Plattsburgh, 157 N. Y. 
78, SL ONE 512) [rev .27 App. ‘Div. 
353, 50 NYS 356]. 

17. Hanchett v. Blair, 100 Fed. 
817, 41 CCA 76; Cooley v. Barker, 
122 Iowa 440, 98 NW 289, 101 AmSR 
276; Bell v. Louisville Water Co., 
96 SW 572, 29 KyL 866; Quayle v. 


Bayfield County, 114 Wis. 108, 89 
NW 892. 
[a] Tilustrations.—(1) A  com- 


pany received conveyances to a strip 
of land in consideration of its open- 
ing a way over it. Part of the way 
was opened. .Several years there- 
after the grantors, on learning that 
the company was preparing to con- 
struct a permanent structure at a 
place where the way was not opened, 
brought suit again the company. The 


Lapse of Time—a. 
Lapse of time is an important element of laches,1® 
yet, unless a case falls within the operation of the 
statute of limitations,!® there is.no fixed period 
within which a person must assert his claim or be 
barred by laches; the length of time depends on 
the circumstances of the particular case.?° 
is not, like limitations, a mere matter of time, but 
principally a question of the inequity of permitting 
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in possession of the property in suit during the de- 
To charge a party with laches in delaying 
to assert a right, an opportunity to have acted soon- 
er must have existed;'° if he acted at the first pos- 
sible opportunity, he is not culpable.1* 
party sues substantially as soon as occasion arises 
for an assertion of his right, laches is not imputable 


So if a 


In General. 


Laches 


court held that the right of the 
grantors was not barred by laches. 
Bell vy. Louisville Water Co., 96 SW 
572, 29 KyL 866. (2) Laches will not 
be imputed to one seeking to en- 
join the execution of a void judg- 
ment because of inaction before an 
attempt to enforce it is made. Cooley 
v. Barker, 122 Iowa 440, 98 NW 289, 
101 AmSR 276. 

18. U. S.—Schwartz v. Loftus, 
216 Fed. 320, 132 CCA 464; Curtis v. 
Lakin, 94 Fed. 251, 36 CCA 222. 

Cal.—Chapman vy. California Bank, 
97 Cal.y1b5,031. (PesoGs 

Ida.—Bergen v. Johnson 21 Ida. 
619, 123 P 484. 

Ill.—East St. Louis Connecting R. 
Co. v. Hast St. Louis, 81 Ill. A. 109 
[aff 182 Ill. 433, 55 NE 538]. 

Ind.—Ryason v. Dunten, 164 Ind. 
85, 73 NE. 74. 

Ky.—Welch v. Cornett, 29 SW 312, 
16 KyL 589. 

Md.—Ripple v. Kuehne, 100 Md. 
672, 60 A 464; Preston vy. Horwitz, 85 
Md. 164, 36 A 710. 

Mass.—Stewart v. Finkelstone, 206 
Mass, 28, 92 NE 87, 188 AmSR 370, 
28 LRANS: 634. 

Mo.—Marshall vy. Hill, 246 Mo. 1, 
151 SW 131; Reel v. Ewing, 71 Mo. 17. 

N. Y.—Calhoun y. Millard, 121 
N. Y. 69, 24 NE 27, 8 LRA 248 [aff 
16 NYSt 46]. 

N. D.—Gronna v. Goldammer, 26 
Renee 122, 148 NW 394, AnnCas1916A 


Tex.—Fox v. Robbins, (Civ. A.) 62 
SW 815. 

Vt.—Philbrick v. Johnson, 91 Vt. 
270, 100 A 110. 

W. Va.—Cranmer vy. 
24 W. Va. 594. 

Eng.—Lindsay Petroleum Co. v. 
urd) Res PLCs 22% 

“In enforcing purely 
remedies, depending upon general 
equitable principles, unreasonable 
and inexcusable delay is an element 
in the plaintiff’s case, which a court 
of equity always takes into consider- 
ation in exercising its discretion to 
grant or refuse relief, and is not a 
mere collateral incident.” Calhoun v. 
Millard, 121 N. Y. 69, 82, 24 NE 27, 8 
LRA 248 [aff 16 NYSt 46]. 

19. See infra § 251. : 

20. U. S.—Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 
L, ed. 388; Hammond vy. Hopkins, 143 
U. S. 224, 12 SCt 418, 36 L. ed. 134; 
Hanner vy. Moulton, 138 U. S. 486, 11 
SCt 408, 34 L. ed. 1032; Mackall v. 
Casilear,:( 13 77.U. 1S. 2bb6y 11GSCt £78; 
34 L. ed. 776; Norris v. Haggin, 136 
U. S. 386, 10 SCt 942, 34 L. ed. 424; 
Landsdale v. Smith, 106 U. S. 391, 
1 \SCt 350, 27 ‘Li ed. 219: Marsh v. 
Whitmore, 21 Wall. 178, 22 L. ed. 
482; Stearns v. Page, 7 How. 819, 12 
L. ed. 928; National Circle D. I. v. 
National Order D. I.,.252 Fed. 815; 
Pickens v. Merriam, 242 Fed. 368, 155 
CCA 139; Mexican Nat. Coal, ete., Co. 
v. Frank 154 Fed. 217; Hendryx v. 
Perkins, 114 Fed. 801, 52 CCA 435 
{reh den 116 Fed. 1020, 52 CCA 684 


McSwords, 


equitable 
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the claim tobe enforced, an inequity founded on | a delay in asserting one’s rights constitutes laches’ 


EQUITY 


some intermediate change in conditions.2!_ Whether | 


(certiorari den 187 U. S. 643, 23 SCt 
843, 47 L. ed. 346)];. Hanchett v. 
Blair, 100 Fed. 817; Hubbard v. Man- 
hattan Trust Co., 87 Fed. 51, 30 CCA 
520; Reed v. Dinges, 56 Fed. 171; 
Ferson v. Sanger, 8 F. Cas. No. 4,751, 
2 Ware 256. 

‘ Ree on v. Lord, 4 Alaska 
74, f 
Cal.—Cahill_ v. San Francisco 

UPSK ents LU4S Galea Ze s syd 

467; Cowan vy. San Francisco Union 

Trust CompCAs) yon eo oe 
D. C.—Walker- vy. McIntire, 41 

App. 380; Darlington v. Turner, 24 

App. 578 [rev on other grounds 202 

WES: 195,26. SCt 6380, 50". edi-992]. 
Fla.—Geter v. Simmons, 57 Fla. 

423, 49 S 131. 

Ga.—Akins v. Hill, 7 Ga. 573. 

Ida.—Bergen ~ vy. Johnson, 21 Ida. 
619, 123 P 484. 

Tll.—Venner Vee Chicacomicity suk: 
Co., 236 Ill. 349, 86 NE 266. 

Ind.—Ferguson y. Boyd, 168 Ind. 
537, 81 NE 71, 82 NE 1064; Citizens’ 
Nat. Bank v. Judy, 146 Ind. 322, 43 
NE 259. 

Md.—Bogegs v. Dundalk Realty Co., 
132 Md. 476, 104 A 45; Warburton v. 
Davis, 123 Md. 225, 91 A 168. 

Mass.—Stewart vy. Finkelstone, 206 
Mass. 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634. i 

Mich.—Walker v. Schultz, 175 
Mich. 280, 141 NW 543; Wilson v. 
La Tour, 108 Mich. 547, 66 NW 474. 

Mo.—Landrum vy. Missouri Union 
Bank, 63 Mo. 48. 

Mont.—Kavanaugh v. 
Mont. 133, 88 P 764. 

Nebr.—Harrisen v. Rice, 78 Nebr. 
659, 114 NW 151 [aff reh 78 Nebr. 
654, 111 NW 594]. 

N. J.—Holzer v. Thomas, 69 N. J. 
Eq. 515, 61 A 154. 

N. Y.-_In re Lord, 78 N. Y. 109. 

Pa.—Mellish’s Estate, 1 Pars. Eq. 
Cas. 482. 

R. I.—Cetenich v. Fuvich, 102 A 
$17, 821 [cit Cye]. 

s. C.—Cook v. Knight, 106 S. C. 
310, 91 SE 312. 

Tenn.—Madison v. Ducktown Sul- 
phur, ete., Co., 113 Tenn. 331, 88 SW 
658. 

Va.—Bell v. Wood, 94 Va. 677, 27 

SE 504. 

W. Va.—Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 28 LRANS "175. 

Wis.—Likens v. Likens, 136 Wis. 
Sill NiVs thio Os 

“What length of neglect to en- 
force a right will bring a case un- 
der the operation of this rule, may 
not be abstractly determined. Re- 
gard must be had to the circum- 
stances of the case, especially to 
such as show a change in property, 
or the relative position of parties or 
persons interested or affected.” In 
Te ORG wow Ne Wye LOO! pel tely 

‘“TLaches is measured sometimes by 
years and sometimes by days, de- 
pending on the nature ot the case 
and the circumstances.” inp re 
Casey, 195 Fed. 322, 329. To same 
effect Boggs v. Dundalk Realty Co., 
132 Md. 476, 104 A 45. 

“The question of laches does not 
depend, as does the statute of limi- 
tation, upon the fact that a certain 
definite time has elapsed since the 
eause of action accrued, but whether, 
under all the circumstances of the 
particular case, plaintiff is charge- 
able with a want of due diligence in 
failing to institute proceedings be- 
fore he did.” ‘Per -Browney von, iD 
Townsend vy. Vanderwerker, 160 
UW: S. 171,.186, 16 SCt 258, 40 L. ‘ed. 
383. 

21. U. S.—Ward v. Sherman, 192 
WIS 168) 24 SCr 227.5 48 Tvedy sony 
O’Brien v. Wheelock, 184 U. S. 450, 
22 SCt 354, 46 L. ed. 686; Merrill v. 
Jacksonville Nat. Bank, 173 U. S. 
131, 19 SCt 360, 438.L. ed: 640; Penn 


Flavin, 35 


Mut. L. Ins. Co..v. Austin, 168 U. S. 
695, 18 SGt 228, 42 L. ed. 626; Wil- 
lard v. Wood, 164 U. S. 502, 17 SCt 
LUGE 41 iii, Vedi 53h Lownsend) 4 iv. 
Vanderwerker, 160 U. S. 171, 16 SCt 
258, 40 L. ed. 388; Halstead v. Grin- 
nan, 152 U. S. 412, 14 SCt 641, 38 
L. ed. 495; Galliher vy. Cadwell, 145 
U. S.-368,' 12) SCt 873, 36-L. ed. 738; 
Jencks v. Quidnick Co., 135 U. S. 457, 
10 SCt 655, 34 L. ed. 200; Kentucky 
Block Cannel Coal Co. v. Sewell, 249 
Fed. 840, 162’ CCA 74,.1 ALR °556; 
Humphreys v. Walsh, 248 Fed. 414, 
160 CCA 424; Pickens v. Merriam, 
242 Fed. (363, 155 CCA (1395 Pond 
Creek Coal Co. v. Hatfield, 239 Fed. 
622, 152 CCA 456; Mathieson v. 
Craven, 228 Fed. 345; Parker _ v. 
Parker; (222° Wed. 186;) 437 "CCA ‘626; 
Schwartz v. Loftus, 216 Fed. 320, 132 
CCA 464; Hansen vy. Slick, 216 Fed. 
164; General Blectric Co. v. Yost 
Electric Mfg. Co., 208 Fed. 719 [app 
dism 213 Fed. 1021]; Stuart v. Hol- 
land, 179 Fed. 969, 971 [quot Cye]; 
Bncyclopzdia Britannica Co. Vv. 
American Newspaper Assoc., 130 Fed. 
493; Gunnison Gas, etc., Co. v. Whit- 
aker, 91 Fed. 191; Old Colony Trust 
Co. v. Dubuque Light, etc., Co., 89 
Fed. 794; Hubbard v. Manhattan 
Prust Co) 8, Medsnod.~ 30 CCAS 206 
Leonard v. Marshall, 82 Fed. 396; 
Bartlett v. Ambrose, 78 Hed. 839, 24 
CCA 397; Lasher v. McCreery, 66 Fed. 
834; Lemoine v. Dunklin County, 51 
Fed. 487, 2 CCA 3438; Van Vleet v. 
Sledge, 45 Fed. 743; Norton v. Kel- 
loge,’ 41 Fed. 452; Steines vy. Man- 
hattan L. Ins. Co., 34 Fed) 441; U. S: 
v. Alexandria, 19 Fed. 609, 4 Hughes 
545; Ferson v. Sanger, 8 F. Cas, No. 
4,751, 2 Ware 256; The Galloway C. 
Morris, 9 F. Casi Nos 5,204) 2 cAbb. 
164; Pennsylvania v. U. S., 36 Ct. Cl. 
507. 

Ala.—Woodlawn Realty, ete., Co. v. 
Hawkins, 186 Ala. 234, 65 S 183; 
Gayle v. Pennington, 185 Ala. 53,:64 
S572; Pratt Land, ete., Co. v. Mc- 
Clain, 185 Ala. 452, 33 ‘S 185, 93 Am 
SR 35. 

Ariz.—Thompson v. Ferry, 6 Ariz, 
301, 56 P 741. 

Ark.—Tatum v. Arkansas Lumber 
Co., 103 Ark. 251, 146 SW 1135; Duke 
v. State, 56 Ark. 485, 20 SW 600. 

Cal.— Verdugo Cafion Water Co. v. 
Verdugo, (152 Cals. 655,93 RB 102%; 
Cahill v. San Francisco Super. Ct., 
145 Cal. 42, 78 P 467; Carr v. Sacra- 
mento Clay Products Co., 35 Cal. A. 
439, 170 P 446; Taber v. Bailey, 22 
Cal. As. 617, 13857)P 975. 

Colo.—Arkins y. Arkins, 
AS Be te DO. 

Conn.—Hdwards v. 
Conn. 112. 

Ida.—Morrow v. Matthew, 10 Ida. 
423, 79 P 196. 

Ti].—Venner v.'Chicago, City R. Go.; 
236 111. 349, 86 NE 266; McMillan v. Mc- 
Millan, 184 Il. 230, 56 NE 302; Quinn 
Wie Perkins, 159 Ill. 572, 438 NE T1599: 
Brown v. Brown, 154 Ill. 35, 39 NE 
983; Harris v..McIntyre, 118 Ill. 275, 
8 NE 182; Miller v. Shaw, 103 Ill. 
277; Rosenthal v. Renick, 44 Ill. 202; 
Hough y. Coughlan, 41 Ill. 130; Cory 
v. Hillsboro, 205 Ill. A. 49; Hahn v. 
Gates, 102 Ill. A. 385. 

Ind.—Ryason vy. Dunten, 164 Ind. 
85, 73 NE 74; Earl v. Van Natta, 29 
Ind. A. 532, 64 NE 901. 

Iowa.—Phillips v. Wilmarth, 98 
Iowa 32, 66 NW 1053; Head vy. New- 
comb, 89 Iowa 728, 53 NW PLS 357 
NW 44 

Kan. ewes v. Defenbaugh, 82 
Kan. 765, 109 P 681. 
gon Hughes v. Wallace, 118 SW 

Me.—Getchell v. Jewett, 4 Me. 350. 

Md.—Lawson vy. Myllinix, 104 Mad. 
156, 64.A 938; Buchanan y. Lloyd, 88 
Md. 642, 41 A 1075. 

Mich. ~_Tudington 


20 Colo. 
Hdwards, 32 
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Co. v. Ludington, 119 Mich. 480, 78 . 


NW 558; Corby v. Trombley, 110 
Mich. 292, 68 NW 139; Ripley v. Se- 
ligman, 88 Mich. 177, 50 NW _ 143; 
Bangs vy. Stephenson, 63 Mich. 661, 36 
NW 317. 

Minn.—Lloyd v. Simons, 97 Minn. 
315, 105 NW 902. 

Miss.—Bonner v. Bynum, 72 Miss. 
442, 18 S 82. 

Mo.—Troll iv... St. ouis) sco nuevos 
626, 168 SW 167; Shelton v. Horrell, 
232 Mo. 358, 1384 SW 988, 137 SW 
264; Rutter v. Carothers, 223 Mo. 631, 
122° SW 1056; Sicher v. Rambousek, 
193 Mo. 113, 91 SW 68; Sherwood v. 
Baker, 105 Mo. 472, 16 SW 938, 24 
AmSR 399; Bollinger v. Chouteau, 20 
Mo. 89. 

Mont.—Riley -v. Blacker, 51 Mont. 
364, 152 BP 758. 


Nebr.—Harrison v. Rice, 78 Nebr- 


659, 114 NW 151; Hawley v. Von 
Lanken,'75 Nebr. 597, 106 NW 456. 

N. H.—Boston, etc., R. Co. v. Bos- 
ton, ete., “RY Co:; 65. No? He 3 98;526) Ae 
529. ; 
N. J.—Harrigan v. Smith, 57 N. Jz 
Eq. 635, 42 A 579; Brady v. Atlantic 
City, 53> Ni. Jd. Ha. 4405 S20 Al eae 
De Grauw v. Mechan, 48 N. J. Eq. 
219, 21 A 193; O’Mara v., Nugent, 3% 
N. J. Eq. 326; Gifford v. New Jersey 
Ray etenyCou 10ON. ds Pere (as 

N. M.—Patterson v. Hewitt, 11 
Noy i 66 IP 5527 So LCA. ‘6bS Bienes 
195 U. 8S. 3095) 25) SCtwoos 40 Auneas 
214]. 

N. Y.—Treadwell v. Clark, 73 App- 
Div. 473, 77 NYS 350; Peo. v. Grant, 
61 App. Div. 238, 70 NYS 504. 

N. C—Harrison v. Hargrove, 109 
N. C. 346, 13 SE 939; Jones v. Per- 
son County, 107 N. C. 248, 12 SE 69. 

Okl.—Indian Land, ete, Co. v. 
Owen, 162 P 818. 

Or.—Loomis y. Rosenthal, 34 Or. 
BSD, eos 

Pa.—Hilliard vy. Adlegheny Geo- 
ymetrical Wood. Carving Co.,, 173° Pa. 
1, 34 A 231; Howard vy. Turner, 155 
Pa. 3495" 260A 753, 35, AmSR 883s 
Morgan v. McKee, TT Pa. 228; Leam- 
ing’ v.. Wise, 73. Pa. Wis) “Youse, ve 
McCarthy, 51 Pa. Super. 306. 

R. I.—Gorham v. Sayles, 23 R. 1. 
449, 50 A 848. 

Ss. C.—Wagner v. Sanders, 62 S. C. 
%3, 39 hid 950. 

S. D.—Shearer v. Hiitterische 
Bruder Gemeinde, 28 S. D. 509, 134 
NW 63. 

{pe re as v. Spencer, 61 Tex: 

Utah.—Hamilton v. Dooly, 15 Utah 
280, 49 P 769; Roberts v. Braffett, 33 _ 
Utah sel WE; P 789. 

Vt.—King wv. White) 63 Vite" 1b8. 720 
A535, 25 AmSR 752: 

Va.—Tazewell | v. 
Gratt. (564 Va.) 354; 
Long, 22 SE 850. 

Wash.—Ferrell v. Lord, 43 Wash. 
667, 86 P 1060; Gay v. Havermale, 27 
Wash. 390, 67 P 804. 

v. Alkire, 47 


W. Va. 302, 34 SE 953; Bryant v. 
Groves,. 42, W. Va. 10, O4 SE 605; 
Arnold v. Casner, 22 Ww. Va. 444, 


Saunders, 13 
Dadisman v. 


Wis.—Fleming v. Hllison, 124 Wis. 


36, 102 NW 398. 

“Tt is not a mere matter of lapse 
of time, but of change of situation 
during neglectful repose, rendering 
it inequitable to afford relief’ that 
operates as a defense Per Fuller, 

. J., in O’Rrien v. Wheelock, 184 
U., S/, 450, 22, SCt. 354,46 E. eds 1636 
[quot Thurmond v. Chesapeake, etc., 
R. Co., 140 Fed: 697-72" CCA W914: 

“The practical question in each 
case is whether there has been such 
an unreasonable delay in asserting 
a known right, resulting in prejudice 
to others, as would make it inequi- 
table to grant the relief prayed for.” 
Per Start, C. J., in Lloyd v. Simons, 
97 Minn. 315, 317, 105 NW 902. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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depends on whether it was reasonable under the cir- 
eumstances.”* If the delay was reasonable, it does 
not of itself bar relief ;?* if unreasonable, relief will 


ordinarily be denied.*4 


“The ultimate inquiry is on which ' 


side would fall the balance of jus- 
tice in sustaining or denying the de- 
fense.” Northern Pac. R. Co. |v. 
Boyd, 177 Fed. 804, 828, 101 CCA 18 
faff 170: Fed. 779 (aff 228 U. S. 482, 
83 SCt 554, 57 L. ed. 931)]. 

“The true inquiry should be 
whether the adverse party has been 


prejudiced by the delay in bringing 


| Fed. 868; 


the action, and whether a reasonable 
excuse is offered for the delay.” 
Hawley v. Von Lanken, 75 Nebr. 597, 
601, 106 NW 456 [quot Harrison vy. 
Rice, 78 Nebr. 654, 659, 114 NW 151]. 

Mere delay as a bar to relief see 
infra § 219. : 

22. The Oregon, 73 Fed. 846; Han- 
son v. Sommers, 105 Minn. 434, 117 
NW 842; Taylor v. Whitney, 56 Minn. 
386, 57 NW 937; Huxham vy. Llewel- 
byn5) 28) iy ToeRep. "N. S. 577; ‘and 
eases infra notes 23, 24. 

[a] What constitutes reasonable 
time within which ‘suit must be 
brought to avoid the defense of laches 
depends on the facts and circum- 
stances of each particular case, Page 
Belting Co. v. Prince, 77 N. H. 309, 
91 A 961; Foote y. Harrison, 137 
Wis. 588, 119 NW 291. 

23. U. S.—Ulman v. Clark, 175 
The Oregon, 73 Fed. 846; 
MecClaskey v.. Barr, 47 Fed. 154. 

Ala.—Davis v. Williams, 121 Ala. 


| 542, 25 S 704. 


229, 95 NE 298. 
| 267. 


Ark.—Jackson vy. McNabb, 39 Ark. 
ig 

D. C.—Adriaans v. Dill, 37 App. 
59; Landram vy. Jordan, 25 App. 291 
fair 203 Ui. S.(56,°27 SCt. £7, 52 Lied. 


38]. 
Mass.—Coram v. -Davis, 209 Mass. 
Walk. 


Mo.—Cook v. Smith, 184 Mo. A. 
561, 170 SW 672. 

Mont.—Beach y. Spokane , Ranch, 
etc., Co., 21 Mont. 184, 53 P 493. 

Nebr.—Harrison vy. Rice, 78 Nebr. 
659, 114 NW 151, 78 Nebr. 654, 111 
NW 594. 

N. Y.—Treadwell v. Clark, 190 
N. Y. 51, 82 NE 505 [aff 114 App. 


Mich.—Schwarz v. Wendell, 


- Div. 493, 100 NYS 1 (aff 45 Misc. 268, 


sonable delay, 


92 NYS 166) rearg den 190 N. Y. 
642, 83' NE 1183]; Baird v. Hrie R. 
fo., 72 Misc. 162, 129 NYS 329 [aff 
148 App. Div. 452, 132 NYS 971]. 

Or.—Wills v. Nehalem Coal Co., 52 
Or*7.0,, 96° P 528. 

“It is not every delay, but unrea- 
from which such an 
imputation arises: The grounds of 
jaches are equitable. It is only when 
there has been such delay as is in- 
zonsistent with good faith, or as 
operates to the injury of the party 
proceeded against, that the bar of 
jaches is allowed.” The Oregon, 73 
Fed. 846, 852. 

24. U. S.—Whitney v. Fox, 166 


U.S. 637, 17 SCt 178, 41 L. ed. 1145; 


| Gildersleeve v. New Mexico Min.) Co., 


161 U. S. 573, 16 SCt 663, 40 L. ed. 
812; Lane, etc., R. Co. v. Locke, 150 
i. S:0193) 14) SCt 78; 3%, Le ed) 1049); 
Underwood v. Dugan, 139 U. S. 380, 
11 SCt 618, 35 L. ed. 197; Hanner v. 
Moulton, 138 U. S. 486, 11 SCt 408, 34 
L. ed. 1032; Jencks v. Quidnick Co., 
135 U.S." 457, 10 SCt 655, 34° L. ed. 
200; Landsdale v. Smith, 106 U. S. 


1/391, 1 SCt 350, 27 L. ed. 219; Hoyt v. 
| Sprague, 103 U. S. 613, 26 L. ed. 585; 


Waller v. Texas, etc., R. Co., 229 Fed. 
87, 143 CCA 363 [aff 245 U. S. 398, 38 
SCt 142, 62 L. ed. 362]; Brissell v. 
Knapp, 155 Fed. 809; Thurmond v. 
Chesapeake, etc, R. Co. 140 Fed. 
697, 72 CCA 191; Supreme Council A. 
L.-H. v. McAlarney, 135 Fed. 72, 67 
CCA 546; Potts v. Alexander, 118 
Fed. 885; Nantahala Marble, etc., Co. 
vy. Thomas, 76 Fed. 59; Boston Safe- 
Deposit, ete.,-Co. v. American Rapid 


EQUITY 


[§ 219] b. Mere Delay. 
lapse of time has been held sufficient of itself to 
prevent relief.?® 


[2LOr dip < 228 


In some eases long 


But mere delay in asserting a 


right *° does not ipso facto bar its enforcement in 


Tel. Co., 67 Fed. 165; Southern Min- 
nesota R. Extension Co. v. St. Paul, 
ete., R.Co., 55 Fed. 690, 5 CCA 249; 
Smith yv. Worthington, 53 Fed. 977, 
4 CCA 130; DeMartin vy. Phelan, 51 
Fed. 865, 2 CCA 523; St. Paul, etc, 
R. Co. v. Sage, 49 Fed. 315, 1 CCA 
256; DeWitt v. Chicago, ete. R. Co., 
41 Fed. 484. 

Ala.—Cole v. Birmingham Union 
R. Co., 143 Ala. 427, 39 S 403. 

Ark.—James v. Gibson, 73 Ark. 440, 
84 SW 485. 

Cal.—Stevenson v. Boyd, 153 Cal. 
630, 96 P 284, 19 LRANS 525; Cook 
v. Ceas, 147 Cal. 614, 82 P 370; Chap- 
man v. California Bank, 97 Cal. 155, 
31 P 896. 


Colo.—Great West Min. Co. v. 
Woodmas of Alston Min. Co., 14 
Colo: 90) 23 P. 908. 

D C.—Schickler v. Washington 


Brewery Co., 33 App. 35. 

Ill.— Hamilton y. Hamilton, 231 Ill. 
128, 83 NE 125; Kyl v. Wills, 166 
Ill. 501, 46 NE 1121; Mayfield v. 
Forsyth, 164 Ill. 32,° 45 NE 403; 
Brown v. Brown, 154 Ill. 35, 39 NE 
983; Elmore v. Johnson, 143 Ill. 513, 
32 NE 413, 36 AmSR 401, 21 LRA 
366; Bates v. Gillett, 132 Ill. 287, 24 
NE 611; Howe v. South Park Comrs., 
2V9° [1l)) 104, % NE 333;-Cleaver © v. 
Green, 107 Ill. 67; McCarty vy. Mar- 
lette, 80 Ill. 526; Walker v. Car- 
rington, 74 Ill. 446; Carpenter v. 
Carpenter, 70 Ill. 457; Dempster v. 
West, 69 Ill. 613; McKechney v. Chi- 
cago, 194 Ill. A. 539; Chicago, ete., 
Re Co. Wo Chicago, "ete. Ri-Con 1112 
Tl. A. 156 [aff.260 Ill. 246, 103 NE 
264]; Horn v. White, 127 Ill. A. 222 
(aff 224 Ill. 238, 79 NE 69, 115 Am 
SR 155]; Wieczorek v. Adamski, 114 
Ill. A. 161; McMillan vy. DeTamble, 
93 Ill. A. 65. 

Ind.—Turpie v. Lowe, 158 Ind. 314, 
62. NE'484, 92 AmSR 3810; Jones v. 
Cullen, 142 Ind. 335, 40 NE 124. 

Ky.—Home for Poor Catholic Men 
v. Coleman, 122 Ky. 544, 92 SW 342, 
29 KyL 75; Mutual L. Ins. Co. v. 
O’Neil, 116 Ky. 742, 76 SW 839, 25 
KyL 983; Equitable L. Assur. Soc. v. 
Warren Deposit Bank, 76 SW 391, 25 
KyL 839; New York L. Ins. Co. v. 
Warren Deposit Bank, 75 SW 234, 25 
KyL 325; McArthur v. Preston, 61 
SW 365, 22 KyL 1769; Bates v. Sloan, 
20 SW 1044, 14 KyL 591; Stagner v. 
Woodward, 1 SW 583. 

La.—State v. Police Board, 107 La. 
162, 31 S 662. 

Me.—Leathers v. Stewart, 108 Me. 
96, 79 A 16, AnnCas19138B 366. 

Md.—Preston vy. Horwitz, 85 Md. 
164, 36 A 710; Chew v. Farmers’ 
Bank, 9 Gill 361; Steiger v. Hillen, 5 
Gill & J. 121. 

Mass.—Stewart v. Finklestone, 206 
Mass. 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634; Doane v. Preston, 
183 Mass. 569, 67 NE 867; Fennyery 
v. Ransom, 170 Mass. 303, 49 NH 
620; Daniell v. East Boston Ferry 
Co., 31 NE 711; In_re Whittemore, 
157 Mass. 46, 35 NE 93; Hermanns 
v. Fanning, 151 Mass. 1, 23 NE 493; 
Learned vy. Foster, 117 Mass. 365. 

Mich.—Allen ‘vv. ‘Allen, 47 Mich. 74; 
10 NW 118. bi 

Minn.—Hanson v. Sommers, 105 
Minn. 434, 117 NW 842; Lloyd vy. Si- 
mons, 97 Minn. 315, 105 NW_ 902. 

Mo.—Ready v. Smith, 170 Mo. 163, 
70 SW 484; Manley v. Crescent Nov- 
elty Mfg. Co., 108 Mo. A. 135, 77 SW 
489: World Pub. Co. v. Hull, 81 Mo. 
A. 277. , 

Nebr.—Harrison v. Rice, 78 Nebr. 
659, 114 NW 151, 78 Nebr. 654, 111 
NW 594; Hawley v. Jahnel, 76 Nebr. 
134, 106 NW 459; Hawley v. Neilson, 
76 Nebr. 132, 133, 106 NW 459; Haw- 
ley v. Barry, 76 Nebr. 131, 106 NW 
459; Hawley v. Pound, 76 Nebr. 130, 
106 NW 458; Hawley v. Yon Lanken, 


75 Nebr. 597, 106 NW 456; State v. 
omes 3 Nebr. (Unoff.) 183, 91 NW 

75. 
N. H.—Whidden v. Whidden, 67 
N. H. 303, 32 A 152; Hatch v. Kelly, 
63 N. H. 29; Hathaway v. Noble, 55 
N. H. 508; Sugar River Bank v. 
Fairbank, 49 N. H. 131. 

N. J.—Glori v. Newark Bd. of Po- 
liceyComrs-) 72 NJ.) e316 ORAG AT 
Farr v. Hauenstein, 72 N. J. Eq. 876,. 
67 A 377. 

N. Y.—Catlin v. Green, 120. N. Y. 
441, 24 NE 941. 

N. C.—Spencer vy. Seaboard Air 
Line ‘RA Co.,137 IN: Ch LO749NSE 
96, 1 LRANS 604. 

. Pa.—wNerve Food Co. v. Robertson, 
199 Pa.. 486, 49 A 284; Bruner vy. 
Finley, 187 Pa. 389, 41 A. 3384; Dun- 
ning v. Krotzer, 2 LancBar 64, 2 
LTNS 183; Barclay’s App., 38 LegInt 
440; Jute vy. Hutchinson, 29 Pittsb-. 
LegJNS 375. : 

ra C.—Martin v. Price, 19 S. C. Ea. 

Tex.—Power v. State, 41 Tex. 102. 

Vt.—Drake v. Wild, 70 Vt. 52, 3% 
A 248. 

Va.—Smith v. Thompson, 7 Gratt. 
(48 Va.) 112, 54 AmD 126. 

Wash.—Stewart v. Yesler’s Est., 
Inc., 46 Wash. 256, 89 P 705. 

W. Va.—Davisson v. Smith, 60 W. 
Va. 413, 55 SE 466; Woods v. Camp- 
bell, “45° W. "Vae12085 82 Sh 208) 

Eng.—In re Agriculturists’ Cattle 
Ins. Co., L. R. 3 Eq. 769; Turner vy. 
Collins, iy RR: 7 Ch), 329°) Goody: 
Cood, 33 Beay. 314, 55 Reprint 388; 
Hedges v. Metropolitan R. Co., 28 
Beay. 109, 54 Reprint 307; Christie v. 
Craig, 2 Meriv. 137, 35 Reprint 892; 
Evans v. Brown, Wightw. 102, 145 
Reprint 1190. 


25. See cases infra note 38. 
26. U. S.—Consaul y. Cummings,. 
222 U.S. 262, 32 SCt 83, 56 L. ‘ed. 


192 [aff 33 App. (D. C.) 132]; O’Brien 
v. Wheelock, 184 U. S. 450, 22 Sct 
354, 46 L. ed. 636 [aff 95 Fed. 883; 
37 CCA 309]; Merrill v. Jacksonville 


Nats) Banks ii2) Ue) SS. 13tealoMset 
360, 43 L. ed. 640; Johnson v. At- 
lanticss jetesy Transit” Co 15 GerUsass 


618, 15 SCt 520, 39 L. ed. 556; Hal- 
stead v. Grinnan, 152 U. S. 412, 14 
SCt 641, 38 L. ed. 495; Galliher v. 
Cadwell, 145 U. S. 368, 12 SCt 873, 36 
L. ed. 738; Michou v. Girod, 4 How. 
503, 11 L. ed. 1076; National Circle 
D. I. v. National Order D. I., 252 Fed. 
815; Bunch y. U. S., 252 Fed. 673, 164 
CCA 518; Kentucky Block Cannel 
Coal Co. v. Sewell, 249 Fed. 840, 162: 
CCA 74, 1 ALR 556; Mathieson v. 
Craven, 247 Fed. 223 [dism app 228. 
Fed. 345]; Pond Creek Coal Co. vy. 
Hatfield, 239 Fed. 622, 152 CCA 456; 
Mexico-Wyoming Petroleum Co, v. 
Valentine, 237 Fed. 539, 150 CCA 421; 
Wilson v. Colorado Min. Co., 227 Fed. 
721, 142 CCA 245; Schwartz v. Loftus, 
216 Fed. 320, 132 CCA 464; Drees v. 
Waldron, 212 Fed. 93, 128 CCA 609; 
Valvona-Marchiony Co. y. Marchiony, 
207. Fed. 380; Westerlund y. Black 
Bear Min. Co., 203 Fed. 599, 121 CCA 


‘627; New Jersey Cent. R. Co. v. Jer- 


sey City, 199 Fed. 237 [aff 212 Fed. 
76]; Citizens’ Savy., ete., Co. v. Illi- 
nois Cent. R. Co., 182 Fed. 607, 105 
CCA 145 [rev 173 Fed. 556]; Stuart v. 
Holland, 179 Fed. 969; Northern Pac. 
R. Co. v. Boyd, 177 Fed. 804, 101 CCA 
18 faff 228 U. S. 482, 33 SCt 554, 
57 L..ed. 931]; Broatch v. Boysen, 
475) Fed? 702, "99- CCA (2785) Redd v. 
Brun, 157 Fed. 190, 84 CCA 638; Bris- 
sell v. Knapp, 155 Fed. 809; Brun v. 
Mann, 151 Ped: 145, 80 CCA 513, 12 
LRANS 154; U. S. v. Brown, 141 Fed. 
A200 MUeeSe Va iuUCe; a L441 “Meg ensS ors 
Brown v. Smold, 131 Fed. 723, 67 
CCA 125 [rev 127 Fed. 387]; Wyman 
v. Bowman, 127 Fed. 257, 62 CCA 189; 
London, etc., Bank y. Dexter, 126 
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equity, by the great weight of authority, unless the | 


Fed. 5938, 61 CCA 515; Boynton v. 
Hagegart, 120 Fed. 819, 57 CCA 301 
{certiorari den 191 U. S. 5738, 24 SCt 
845, 48 L. ed. 307]; Stearns-Roger 
Mfg. Co. v. Brown, 114 Fed. 939, 52 
CCA .559; Higgins Oil, etce., Co. v. 
Snow, 113 Fed. 4338, 51 CCA 267; Rit- 
hie v. Sayers, 100 Fed. 520; Florida 
Mortg., etc., Co. v. Finlayson, 91 Fed. 
TENE} CCA 307; Wheeling Bridge, 
ete., RiuCorsy. Reymann Brewing Co., 
90 Fed. 189, 32 CCA 571; Bartlett v. 
Ambrose, 78 Fed. 839, 24 CCA 397; 
Nantahala Marble, _ ete, Co. Vv. 
Thomas, 76 Fed. 59; Coosaw Min. Co. 
v. Carolina Min. Co., 75 Fed. 860 
[app dism 82 L. ed. 1000, 27 CCA 
679]; Jonathan Mills Mfg. Co. v. 
Whitehurst, 60 Fed. 81; Pacific R. Co. 
v. Atlantic, etc., R. Co., 20 Fed. 277; 
Putnam v. New Albany, 20 F. Cas. 
No, 11,481, 4 Biss. 365 [rev on other 
grounds 11 Wall. 96, 20 L. ed. 155, 
and aff 16 Wall. 390, 21 L. ed. 361]; 


Warner v. Daniels, 29 F. Cas. No. 
17,181, 1 Woodb. & M. 90 (where 
fraud is charged). 

Ala.—Woodlawn Realty, ete., Co. 


v. Hawkins, 186 Ala. 234, 65 S 183; 
‘Cobia v. Ellis, 42 S 751; Gulf Red 
Cedar Co. v. Crenshaw, 138 Ala. 134, 
35 S 50; Davis v. Williams, 121 Ala. 
542),.25 Ss 704; Montgomery First Nat. 
Bank v. Nelson, 106 Ala. 535, 18 S 
154; Chapman y. Lee, 64 Ala. 483. 

Alaska.—Pioneer Min. Co. v. Pacif- 
te Coal Co., 4 Alaska 463. 

Ark. —Jones v. Temple, 126 Ark. 86, 
189 SW 847; Nobles v. Poe, 121 Ark. 
6138, 182 sw 270; Casey v. Trout, 114 
Ark. 359} 170 Sw rae Updeegraff Vv. 
Marked ‘Tree Lumber Co., 83 Ark. 
154, 103 SW 606, 

Cal.—McGibbon vy. Schmidt, 172 
Cal. 70, 155 P 460; Meigs v. Pink- 
ham, 159 Cal. 104, 112 P 883; Boone 
v. Templeman, 158 Cail; -290;7 11028 
947, 1389 AmSR 126; Marsh v. Lott, 
156 Cal. 643, 105 P 968; Finnell vy. 
Finnell, 156 Cal. 589, 105 P 740, 134 
AmSR 143; Stevenson v. Boyd, 153 
Cal. 630, 96 P 284, 19 LRANS 525; 
Verdugo Cafion Water Co. v. Verdugo, 
152) Cal. 655,..93, P1021; Cohen ‘v. 
Cohen, 150 Cal. 99, 88 P 267, 11 Ann 
Cas 520: Estudillo v. Southern Cali- 
fornia Security L. & T. Co., 149 Cal. 
556; 87 .B.193)\Cook w, Ceas, 147 Cal. 
614, 82 P 370; Cahill v. San Francisco 
Super. Ct; 145 Cal. 42) US pe) PeGNe 
Lux v. Hagegin, 69 Cal. 255, 10, 674: 
Furman vy. Craine, 18 Cal. A. 41, 
121 -P, 1007; epiale y. Nathan, 12 Cal. 
A. 604, 108 P 34. 

Colo.—Arkins vy. Arkins, 20 Colo. 
A, 123, 77 Po 2563; DuBois vy. Clark, 
12 Colo. A. 220, 55 P 750. 

Conn.—Hartford v. Mechanics’ Say: 
Bank, 79 Conn. 38, 63 A 653; Water- 
man v. A. & W. Sprague Mfg. Co., 
55 Conn, 554, 12 A 240. 

D. C.—Walker v. McIntire, 41 App. 
380; O’Toole v. Lamson, 41 App. 276; 
Wren v. Goodman, 39 App. 240; Wag- 
garman v. Harle, 25 App. 582; Webb 
v. King, 21 App. 141; Washington L. 
& T. Co. v. Darling, 21 App. 132; Sis 
v. Boarman, 11 App. 116; Hayne v. 
McIntire, 7 App. 449; Southey v. 
McIntire, 7 App. 447; Ackerman vy. 
McIntire, 7 App. 443; Brown v. Mc- 
Intire, 7 App. 435; Pryor v. McIntire, 
7 App. 417. 

Fla.—Erickson v. Citizens’ Ins. Co., 
66 Fia. 154, 63 S 716. 


Ga.—Louther vy. Tift, 20 Ga. A. 
309; 93) SH, 70. 
Hawaii.—Segelken v. Hawaiian 


Trust Co., 20 Hawaii 225. 

Ida.—Bergen y. Johnson, 21 Ida. 
619, 123 P 484. 

Ill.—Thomas vy. Chapin, 274 Ill. 95, 
113 NE 82; Hutson v. Wood, 2638 Ill. 
376, 105 NE 343, AnnCas1915C 587; 
Peabody v. Burri, 255 Ill. 592, 99 NE 
690; Burrall v. American Tel. etce., 
Co., 224 Ill. 266, 79 NE 705, 8 LRANS 
1091; Keeley vy. Sayles, 217 Ill. 589, 
75 NE 567; Gordon vy. Johnson, 186 
Pe 18,557 NEY 790° Prev 779. Tl. A. 


EQUITY 
423]; Gillett v. Wiley; 126 Il]. 310, 
19 NE 287, 9 AmSR 587; Stiger .v. 


Bent, 111 Ill. 328; Gibbons -v. Hoag, 
95 Ill. 45; Locke v. Caldwell, 91 Ill. 
417; Henry County v. Winnebago 
Swamp Drainage Co., 52 Ill. 454; 
Smith v. Ramsey, 6 Ill. 373; Chicago, 
etc., R. Co. vy. Chicago, etc., R. Co., 
172 Ill. A. 156 [aff 260 Ill. 246, 103 
Ae 264]; Hahn vy. Gates, 102 Ill. A. 

De 

Ind.—Ryason y. Dunten, 164 Ind. 
85, 73 NE 74; Scherer v. "Ingerman, 
110 Ind. 428, 11 NE 8, 12 NE. 304; 
Murphy v. Blair, 12 Ind. 184, 

Iowa.—Carter y. Cohen Bros. Iron, 
etc., Co., 181 Iowa 588, 164 NW 1040; 
Wells v. Western Union Tel. Co., 144 
Iowa 605, 123 NW 371, 138 AmSR 317, 
24 LRANS 1045; Luke v. Koenen, 120 
Iowa 108, 94 NW 278; Light vy. West, 
42 Iowa 138; Cotton v. Wood, 25 
Iowa 43, 

Kan.—Watt v. Myers, 93 Kan. 824, 
145 P 827; Hutchinson v. Hutchinson, 
92 Kan. 518, 141 P 589, 52 LRANS 
1165; Osincup vy. Henthorn, 89 Kan. 
58, 130 P 652, 46 LRANS 174, Ann 
Cas1914C 1262;,;Dusenkery v. Bidwell, 
86 Kan. 666, 121 P 1098; Golden v. 
Claudel, 85 Kan. 465, 118 P 77; Har- 
ris v. Defenbaugh, 82 Kan. 765, 109 
P 681. 

Ky.—Citizens’ Trust, 
Peebles Pav. Brick Co., 
192 SW 508; Redford v. Harris, 144 
Ky. 809, 189 SW 9638; Weaver v. Fro- 
man, 6 J. J. Marsh. 213; Barrett v. 
Mutual L. Ins. Co., 85 SW 749, 27 
KyL 586; Fraily v. Langford, df Ao, 
Marsh. 362. 

La.—Pons v. Yazoo, RG, Coss 

70 Me. 


CtCr.4COs, kV 
174 Ky. 439, 


ete; 
131, La. 313,59 S 721. 

Me.—Spaulding y. Farwell, 
7 


Ma.—Sinclair v. Auxiliary Realty 
Co., 99 Md. 223, 57 A 664; Demuth v. 
Old Town Bank,” 85 Md. 315, 37 A 
266, 60 AmSR 322: Hagerty v. Mann. 
56 Md. 522; Dugan v. Gittings, 3. Gill 
138, 43 AmD 306. 

Mass.—Coram y. Davis, 209 Mass. 
229, 95 NE 298; Manning yv. Mulrey, 
192 Mass. 547, 78 NE 551; Broadway 
Nat. Bank vy. Baker, 176 Mass. 294, 
57 NE 603. 

Mich.—Humiston vy. Yore, 181 Mich. 
629, 148 NW 266; Parkinson v. Park- 
kinson, 177 Mich. 336, 143 NW 4; 
Walker v. Schultz, 175 Mich. 280, 
141 NW 548: Quinn vy. Tully, 174 
Mich. 30, 140 NW 492; Bronk v. 
Standard Mfg. Co., 141. Mich. 680, 
105 NW 338; Ripley v. Seligman, 88 
Mich. 177, 50 NW 148. 

Minn.—Haataja v. Saarenpaa, 118 
Minn. 255, 1836 NW 871; Lloyd v. 
Simons, 97 Minn. 315, 105 NW 902; 
Sanborn y. Eads, 38 Minn. 211, 36 
NW 338, 

Miss.—Comans y. Tapley, 101 Miss. 
208, 57 S 567, AnnCas1914B 307; 
Thornton vy. Natchez, 88 Miss. 1, 41 


S 498; Houston v. National Mut. 
Bldg,, etc., Assoc., 80 Miss. 31, 31 S 
540, 92 AmSR 565; Hill v. Nash, 73 


Miss. 849, 19 S 707; Taylor v. Chicka- 
saw County, 70 Miss. 87, 12 S 210; 
Westbrook vy. Munger, 61 Miss. 320. 
Mo.—Marshall v. Hill, 246 Mo. 1, 
151 SW 1381; Summers vy. Abernathy, 
234 Mo. 156, 136 SW 289; Meriwether 
v. Overly, 228 Mo. 218, 129 SW 1; 
Lindell Real Est. Co: v. Lindell, 142 
Mo. 61, 483 SW 368; Kline v. Vogel, 
90' Mo, 289, 1 SW 7383, 21 SW 408; 
Kelly v. Hurt, 74 Mo. 561; Bliss v. 
Prichard, 67 Mo. 181; Kelly v. Hurt, 
61 Mo. 468; Bollinger ‘vy. Chouteau, 
20 Mo. 89; Hayes v. Wyatt, (A.) 202 
SW 584; Wendell v. Ozark Orchard 
‘Con, (AS), 200, CSW oa Short» v. 
Thomas, 178 Mo. A. 400, 163 SW 
252; Blackford v. Heman Constr. Co., 
132 Mo. A. 157, 112 SW 287; White 
v. Pendry, 25 Mo. A. 542, 
Mont.—Hilger First State Bank v. 
Lang, 174 P 597; Cox v. Hall, 54 
Mont. 154, 168 Pp 519; Hamilton v. 
Hamilton, 51 Mont. 509, TSN eee A (i 
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Brundy v. Canby, 50 Mont, 454, 463, 
148¢P 315eLeit) Cyel; Parchen Vv. 


Chessman, 49 Mont. 326, 142 P 631, 
146 P 469, AnnCas1916A 681; Wright 


v. Brooks, 47 Mont. 99, 109, 130) 
968 [cit Cycl. 
Nebr.—Harrison vy. Rice, 78 Nebr. 


659, 662, 114 NW 151, 78 Nebr. 654, 
111 NW 594; Oliver v. Lansing, 48 
Nebr. 338, 67 NW 195; Fitzgerald v. 
Fitzgerald, etc., Constr. Co., 44 Nebr. 
463, 62 NW 899; Michigan Trust Co. 
Vv. Red Cloud, 3 Nebr. (Unoff.) 722, 
92 NW 900. 

N. J.—Johnston v. McKenna, 176 
Nida Bde 217, 140A 284 [art 7% iNpeas. 
Eq. 555, 78 A 19]; Farr v. Hauen- 
stein, Gop e Eq. 740, 61 A 147; 
Tynan vy. Warren, 53 N. J. Eq. 313, 
31 A 596 [rey on other grounds 54 
N. J. Eq. 402, 34 A 1065]; Herbert v. 
Herbert, 47 N. J. Eq. 11, 20 A 290; 
Lilliendahl vy. Stegmair, 45 N. J. Ea. 
648, 18 A 216; Cawley v. Leonard, 
28 N. J. Eq. 467; Carlisle v. Cooper, 
18 N. J. Eq. 241; Obert v. Obert, 12 
N. J. Eq. 428. 

N. M.—Algodones Land, etc., Co. v. 
Frank, 21 N. M. 82, 153 P 1032, 1034 


[eit Cyc]; Retseh) jive Renehan, 16 
N. M. 541; 120 P 897. 
N. Y.—Treadwell vy. Clark, 190 


Ne Y. 51, 82 NE 505 [aff 114 App: 
Div. 4938, 100 NYS 1 (aff 45 Misc. 
268, 92 NYS 166), and rearg den 190 
N. Y. 542 mem, 83 NE 1133 mem]; 
Higgins vy. Crouse, 147 N. Y. 411, 
42 NE 6 [rev 24 NYS 1080]; Zebley 
Vv. Farmers’, Li. &; 'T.. Co.,.139°N./ Ye 
461, 34 NH 1067 [rev 63 Hun 541, 18 
NYS 526]; Knox v. Metropolitan El. 
a Cor, 1280 N. Y. 625, 28 NE 485; 
Macy v. Metropolitan Bl. Ri. Sos 128 
N. Y. 624, 28 NE 485; Galway v. Met- 
ropolitan HE]. R. Co., 128 N. Y. 182, 
28 NE 479, 13 LRA 788 [aff 13 NYS 
47]; Ormsby v. Vermont Copper 
Min. Co., 56 N. Y. 623; Venner v. New 
York Cent., etc., R. Co., 177 App. Div. 
296, 164 NYS 626; Marshall v. De 
Cordova, 26 App, Div. 615, 50 NYS 
294; Platt v. Platt, 2 Thomps. & C. 
25 {aft 58 N. Y. 646]; Peo. v. Scan- 
nell, 27 Misc. 662, 59 NYS 679; Brush 
v. Manhattan R. Co., 183 NYS 908, 26 
AbbNCas 73. 

Oh.—Paschall y. Hinderer, 28 Oh. 
St. 568; Larrowe v. Beam, 10 Oh. 
498; Fahs v. Taylor, 10 Oh. 104; Piatt 
vy. St. Clair, Wright 526; Telling Vv. 
Sullivan, 14 Oh. Gir. Ct. N. S. 4. 

Or.—State v. Warner Valley Stock 
Co., 56 Or. 283, 106 P 780, 108 P 861; 
Wills vy. Nehalem Coal Co., 52 Or. 
70, 96 P 528; Wilson v. Wilson, 41 
Or. 459, 69 Pp’ 923; Neppach vy. Jones, 
i 491, 23 569, 849, 23 AmSR 
14 

Porto Rico.—Ortiz de Rodriguez y. 
Vivoni, 1 Porto Rico Fed. 487. 

R. I.—Stephens y. Dubois, 31 R. I. 
138, 76 A 656, 140 AmSR 741; Wil- 
liams vy. Starkweather, 94) Rf: a 
53 A 870; Gorham v. Sayles, 23 R. 
449, 50 A 848; Taylor v. Slater, H 
Rake 104, 41 A 1001; Ball v. Ball, 20 
YP ae 520, 40 A 234; Chase v. Chase, 
20) nhs 202, 37 A 804, 

Ss. C.—Hellams v. Priory, 64:, 5.0 Cs 
296, 42 SE 106; Wagner vy. Sanders, 
62 8. Cais. oo SE 950; Steinmeyer v. 
Steinmeyer, 5b S.Ce 9) 33 SH bE 
Babb v. Sullivan, 4387S. C. 436, 21 SE 
277; Montgomery y. Cloud, 27 S.C. 
188, 3 SE 196; McGee v. Hall, 26S. C. 
179, 1 SE 711; Butler v. Haskell, 4 
Ss. ¢. Eq. 651; Gist Vv. Cattell, 21 Sau: 
Eq. 53. 

Tenn. —Parker v. Bethel Hotel Co., 

96 Tenn, 252, 34 SW. 209, 31 LRA 
706; Pope v. Alwell, 16 Lea 99; Pope | 
v. Harrison, 16 Lea 82; Bains v. 

Perry, 1 Lea 37; Renshaw v. Tulla- 
homa First Nat. Bank, (Ch. A.) 63 
SW 194. 

Tex.—Hazzard v. Morrison, (Civ. 
A.) 130 SW 244; McLean v. Stith, 
50: Tex. Civ, A. 323,., 112. SW 9ebbe 
Lyster v. Leighton, 36 Tex. Civ. A. 
62, 81 SW 1038; Slaughter v. Coke 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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case is barred by the statute of limitations.27 
constitute a defense, the delay must have been such 
as practically to preclude the court from arriving 
at a safe conclusion as to the truth of the matters 
in controversy, and thus make the doing of equity 
either doubtful or impossible,?* as through loss or 


f 


EQUITY 
To 


or 


obscuration of evidence of the transaction in issue,?° 


Eat, 34 Tex. Civ. A. 598, 79 SW 


Utah.—Hatch y. Hatch, 46 Utah 
116, 148 P 1096; Felkner y. Dooly, 
27 Utah 350, 75 P 854; Hamilton v. 
Dooly, 15 Utah 280, 49 P 769. 

Va.—Winegfield v. McGhee, 112 Va. 
644, 72 SE 154; Selden y. Kennedy, 
104 Va. 826, 52 SE 635, 113 AmSR 
1076, 4 LRANS 944, 7 AnnCas 879; 
Tidball v. Shenandoah Nat. Bank, 100 
Va. 741, 42 SH 867; Bell v. Wood, 
94 Va. 677, 27 SE 504; Houck y. Dun- 
ham, 92 Va. 211, 23 SE 238; Gibson 


| vV. Green, 89 Va. 524, 16 SE 661, 37 
| AmSR_ 888; Cole y. Ballard, 78 Va. 


139; Foster y. Rison, 17 Gratt. (58 
Va.) 321; Aylett v. King, 11 Leigh 
| (38 Va.) 486. 


Wash.—Eves y. Roberts, 96 Wash. 


99, 164 P 915; Gray v. Reeves, 69 
Wash. 374, 125 P 162; Conaway v. 
Co-op. Homebuilders, 65 Wash. 39, 


117 P 716; Cordiner vy. Finch Inv. Co., 
b4 Wash. 574, 103 P 829; Eno v. 
Sanders, 39 Wash. 238, 81 P 696. 

_ W. Va.—White y. Bailey, 65 W. Va. 
573, 64 SE 1019, 23 LRANS 232; De- 


| pue v. Miller, 65 W. Va. 120, 64 SE 


740, 23 LRANS 775; Rickman vy. Cox, 
63 W. Va. 74, 59 SE 760; Pethtel v. 
eat 49 W. Va. 520, 39 SE 


R 


Wis.—State vy. Northern Pac. : 
ZL" 


Co., 157 Wis. 73, 147 NW 


| Schuster v. Milwaukee Electric R., 


etc., Co., 142 Wis. 578, 126 NW 26; 
Likens vy. Likens, 136 Wis. 321, 117 
NW 799; Rowell v. Smith, 123 Wis. 
510, 102 NW 1, 3 AnnCas 773; Lud- 
ington v. Patton, 111 Wis. 208, 86 
NW 571; Ellis v. Southwestern Land 


| Co., 102 Wis. 400, 78 NW 747; Kropp 


v. Kropp, 97 Wis. 137,,72 NW 3881. 
Wyo.—Bliler v. Boswell, 9 Wyo. 
67, 59 P 798, 61 P 867. 
Eng.—Beauchamp v. Winn, L. R. 6 
H. L. 223, 22 ERC 889; Lindsay Pe- 
proleum Co. v.F Hurd, 1.3.0) Pe. 
221; Cook v. Arnham, 3 P. Wms. 287, 
24 Reprint 1066; Morse v. Royal, 12 
Ves. Jr. 355, 33 Reprint 134. 
B. C.—Cook vy. Cook, 19 B. C. 311, 
17 DomLR 661, 27 WestLR 930. 
Ont.—McDonald v. McDonald, 17 


Ont. :A, 192 [app dism 21 Can. S. C. 
201]. 
Reasonableness of delay see supra 
§ 218. 
” 27. See infra § 251. 
_ 28. U. S.—Humphreys v. Walsh, 
248 Fed. 414, 419, 160 CCA 424. 
Ala.—Waddail v. Vassar, 196 Ala. 


184, 72 S 14. 

Mo.—Lindell Real Est. Co. y. Lin- 
dell, 142 Mo. 61, 43 SW 368. 

N. J.—lLe Gendre v. Byrnes, 44 
N. J. Eq. 372, 14 A 621. 

Va.—Tidball v. Shenandoah Nat. 

Bank, 100 Va. 741, 42 SE 867. 
- “Tuaches in legal significance is not 
mere lapse of time, whether greater 
-or less than the precise time of a 
statute of limitations; it is delay for 
such time as makes the doing of 
equity either impossible or doubtful. 
Tt is such delay as involves the in- 
equity of pormitting a claim to be 
asserted after the death of parties, 
change of title, intervention of the 
rights of others, where, in conse- 
quence, evidence has been lost or has 
become obscured, the discovery of the 
truth is made difficult, and the party 
attacked is placed in a position of 
evident disadvantage.” Per Woolley, 
J., in Humphreys v. Walsh, supra. 

Im ability of doing equity as 
preeluding relief see infra § 225. 

9. U. S.—Humphreys v. Walsh, 
248 Fed. 414, 160 CCA 424; Brown v. 
Arnold, 131 Fed. 723, 67 CCA 125 
[rey 127 Fed. 3&7]. | ‘ 


Ark.—Nobles y. Poe, 121 Ark. 613, 
182 SW 270. 

D. C.—George v. Ford, 36 App. 315; 
Cooksey y. Bryan, 2 App. 557. 
ae ae v. Farwell, 70 Me. 


Mich.—Merrifield v. Ingersoll, 61 
Mich. 4, 27 NW 714. 

Mo.—Carson y. Berthold, etc., Lum- 
ber Co., 270 Mo. 238, 192 SW 1018; 
Lindell Real Est. Co. vy. Lindell, 142 
Mo. 61, 43 SW 368; Locke v. Bow- 
man, 168 Mo. A, 121, 151 SW 468. 

N. J.—Vliet v. Cowenhoven, 83 N. J. 
Eq. 234, 90 A 681; Lundy vy. Sey- 
mour, 55 N. J. Eq. 1, 35 A 893; Tynan 
Ve Waireny -b3yeNi is de, sho, pode At 
596 [rev on other grounds 54 N. J. 
Eq. 402, 34 A 1065]; Obert v. Obert, 
12 Need). qs 4238. 

Va.—Selden y. Kennedy, 104 Va. 
826, 52 SE 635, 113 AmSR 1076, 4 
LRANS 944, 7 AnnCas 879; Tidball v. 
Shenandoah Nat. Bank, 100 Va. 741, 
42 SE 867: Jameson y. Rixey, 94 Va. 
342, 26 SE 861, 64 AmSR 726; Taze- 
well v. Saunders, 13 Gratt. (54 Va.) 


354. 

W. Va.—Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 23 LRANS 775; Peth- 
tel v. McCullough, 49 W. Va. 520, 39 
SE 199; Cranmer y. McSwords, 24 W. 
Va. 594, 

Loss or obscuration of evidence: 
As precluding relief see infra § 229. 
Presumption of see infra § 222. 

30. U. S.—Northern Pac, R. Co. v. 
Boyd, 228 U. S. 482, 33 SCt 554, 57 
L. ed. [aff 177 Fed. 804, 101 CCA 18 
(afi LO n) Hed... 179) isan O Brien: Sv; 
Wheelock, 184 U. S. 450, 22 SCt 354, 
46 L. ed. 636; Merrill v. Jacksonville 
Nat. Bank, 173 U. S. 131, 19 SCt 360, 
43 L. ed. 640; Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 
L. ed. 383; Johnson y. Atlantic, etc., 
Transit Co., 156 -U..S-+,618,;15 Set 
520, 39 L. ed. 556; Halstead v. Grin- 
nan, 152 U. S. 412, 14 SCt 641, 38 L. 
ed. 495; Galliher v. Cadwell, 145 U.S. 
368, 12 SCt 873, 36 L. ed. 738; Under- 
wood v. Dugan, 139 U. S. 380, 11 SCt 
618, 35 L. ed. 197; Humphreys v. 
Walsh, 248 Fed. 414, 160 CCA 424; 
Bogert v. Southern Pac. Co., 244 Fed. 
61, 156 ‘CCA 489 [aff 226 Fed. 500, 
and certiorari granted 245 U. S. 668 
mem, 38 SCt 190 mem, 62 L, ed. 539 
mem]; Pond Creek Coal Co. v. Hat- 
field, 239 Fed. 622, 152 CCA 456; 
Mathieson y. Craven, 228 Fed. 345; 
Wilson y. Colorado Min. Co., 227 Fed. 
721, 142 CCA 245; Schwartz v. Loftus, 
216 Fed. 320, 132 CCA 464; New Jer- 
sey Cent. R. Co. v. Jersey City, 199 
Fed. 237; Citizens’ Sav., etc., Co. v. 
Illinois Cent. R. Co., 182 Fed. 607, 
105 CCA 145 [rev 173 Fed. 556]; Stu- 
art v. Holland, 179 Fed. 969; McNeil 
v. McNeil, 170 Fed. 289, 95 CCA 485 
[aff 78 Fed. 834]; Cunningham vy. Pet- 
tigrew, 169 Fed. 335, 94 CCA _ 457; 
Brissel v. Knapp, 155 Fed. 809; Provi- 
dence Nat. Exch, Bank vy. U. S., 151 
Fed. 402, 80 CCA 632 [rev on other 
grounds 214 U. S. 302, 29 SCt 665, 
53 L. ed. 1006]; Shea v. Nilima, 133 
Fed. 209, 66 CCA 263; London, etc., 
Bank v. Horton, 126 Fed. 5938, 61 CCA 
515 [certiorari den 194 U. S. 631, 24 
Sct 856, 48 L. ed. 1158]; Brown v. 
Arnold, 131 Fed. 728, 67 CCA 125 [rev 
127 Fed. 387]; London, ete., Bank v. 
Horton, 126 Fed. 593, 61 CCA 515 
[certiorari den 194 U. S. 631, 24 SCt 
856, 48 L. ed. 1158]; American Street 
Car Advertising Co. vy. Jones, 122 
Fed, 803 [rev on other grounds 142 
Fed. 974, 74 CCA 236]; Fletcher v. 
McArthur, 117 Fed. 393, 54 CCA 567; 
Ide v. Trorlicht, etc., Carpet Co., 115 
Fed. 137, 53 CCA 341; Stearns-Roger 


_ Mfg. Co. v. Brown, 114 Fed. 939, 52 


i Fed. 189, 
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there must have occurred in the meantime a 
change in conditions that would render it inequita- 
ble to enforce the right asserted, or, as commonly 
phrased, the delay must have worked injury, preju- 
dice or disadvantage to defendant or others ad- 
versely interested,®° or plaintiff must have aban- 


CCA 559; Hanchett v. Blair, 100 Fed. 
817, 41 CCA 76; Wheeling Bridge, etc., 
R. Co. v. Reymann Brewing Co., 90 
32 CCA 571; Old Colony 
Trust Co. v. Dubuque Light, ete., Co., 
89 Fed. 794; The Oregon, 73 Fed. 846 
{rev on other grounds 81 Fed. 876, 
26, CCA 665]: Richardson y. Green,. 
61 Fed. 423, 9 CCA 565; Pacific R: Co. 
Vo Atlantic, etcj Rs Co. 20) Medusa Tie 
Pennsylvania v. U. S., 36 Ct. Cl. 507. 

Ala.—Waddail v. Vassar, 196 Ala. 
184, 72 S 14; Woodlawn Realty, etc., 


Co. v. Hawkins, 186 Ala. 234, 65 S 
183; Gurley v. Robertson, 178 Ala. 
326, 59 S 6438; Cole vy. Birmingham 


Union R. Co., 148 Ala. 427, 39 S 403; 
Pratt Land, etce., Co. v. McClain, 135 
Ala. 452, 33 .S 185, 93 AmSR 35. 

Ark.—Jones y. Temple, 136 Ark: 
86, 189 SW 847; Hughes Mfg., etc., 
Co.. v. Culver, 126 Ark. 72, 189 SW 
850; Nobles v. Poe, 121 Ark. 613, 182 
SW 270; Rhodes y. Cissell, 82 Ark. 
367, 101 SW 758; Osceola Land Co. v. 
Henderson, 81 Ark. 432, 100 SW 896; 
Rozell v. Chicago Mill, etc., Co., 76 
Ark. 525, 89 SW 469; Black v. Bas- 
kins, 75 Ark. 382, 87 SW 647; La. 
Fayette v. Merckants’ Bank, 73 Ark. 
561, 84 SW 700, 108 AmSR 71, 68° 
LRA 231. 

Cal.—MecGibbon v. Schmidt, 172 
Cal. 70, 155 P 460; Title Ins., etc., Co. 
v. California Dev. Co., 171 Cal. 173, 
152 P 542; Suhr v. Lauterbach, 164 
Cal. 591, 130 P 2; Meigs v. Pinkham, 
159 Cal. 104, 112 P 8838; Boone v. 
Templeman, 158 Cal. 290, 110 P 947,. 
139 AmSR 126; Stevenson y. Boyd, 
1537 Gal: 630, .96; PP 284,°19 sR ANS: 
525; Verdugo Cafion Water Co: v. 
Verdugo, 152 Cal. 655, 93 P 1021; 
Cohen v. Cohen, 150 Cal. 99, 88 P 267, 
11 AnnCas 520; Cook v. Ceas, 147 
Cal. 614; “82.5 P 73.70 \.' Canillrywetsan 
Francisco Super. Ct., 145 Cal. 42, 78 
P 467; Carr v. Sacramento Clay Prod- 
ucts Co., 35 Cal. A." 439) 170 ee. 4465 
Taber v. Bailey, 22 Cal. A. 617, 135) 
P 975; Union Ice Co. y. Doyle, 6 Cal. 
A, 284, 92° P 112: 

Colo.—Arkins y. Arkins, 20 Colo. 
A. 128,.77 P 256. : ; 

Conn.—Hartford Trust Co. v. West 
Hartford; 84 Conn. 646, 81 A 244, 
AnnCas1912D 997; Hartford vy. Me- 
chanics’ Sav. Bank, 79 Conn. 38, 63 
A 658; Allis v. Hall, 76 Conn. 322, 
56 A 637. 

Db. C.—George v. Ford, 36 App. 315; 
Landram v. Jordan, 25 App. 291 [aff 
203) (USS 56, 2s S Cust asb ieee ae 
88]; Stansbury v. Inglehart, 20 D. C. 
134 [aff 151 U. S. 68,14 SCt 237, 38 


L. ed. 76]; In re McIntire, 16 D. C. 
293. 

Ga.—Freeman y. Cooper, 14 Ga. 
238 


Ida.—American Min. Co. y. Trask, 
28 Ida. 642, 156 P 1136; Just v. Idaho 
Canal, etc., Co., 16 Ida. 639, 102 P 
381, 133 AmSR 140. 

Ill.— Peabody v. Burri, 255 Ill. 592, 
99 NE 690; Wright v. Simpson, 200 
Tll. 56, 65 NE 628; Turpin v. Dennis, 
139 Ill. 274, 28 NE 1065; Stiger v. 
Bent, 111 Ill. 328; Gibbons v. Hoag, 
Ob. Ty 45s, Wane ve  Wildern (oun 
275; Gray v. Bloomington, etce., R. 
CO? GON TIT ACLS 9ine Eahn ev. Gales, 
102. TINSA. 38. 

Ind.—Ryason vy. Dunten, 164 Ind. 


85, 73 NE 74; Attica Citizens’ Nat. 
Bank y. Judy, 146 Ind. 322, 43 NE 
259; Scherer v. Ingerman, 110 Ind. 
428, 11 NE 8. 12 NE 304; Barl_ v. 
Van Natta, 29 Ind. A. 532, 64 NE 
901. 


Iowa.—Luke v. Koenen, 120 Iowa 
103, 94 NW 278; Citizens’ Sav. Bank 
v. Stewart, 90 Iowa 467, 57 NW 957; 
Long vy. Valleau, 87 Iowa 675, 55 NW 
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doned or waived his right,?1 or acquiesced in the 
assertion or operation of the adverse right,°? or lost 


31, 56 NW 748; Williams vy. Allison, 
33 Iowa 278. 

Kan.—Watts v. Myers, 93 Kan. 824, 
145 P 827; Hutchinson y. Hutchin- 
son) 292 Kan 518) sei4dy, IPA o89. 52 
LRANS 1165; Leavenworth v. Doug- 
lass, 59 Kan. 416, 53 P 123. 


Ky.—Radford v. Harris, 144 Ky. 
809, 139 SW 968; Spalding v. St. 
Joseph’s Industrial School, 107 Ky. 


382, 54 SW 200, 21 KyL 1107. 

La.—Nachman v. Le Blanc, 28 La. 
Ann. 345. 

Me.—Mace y. Ship Pond Land, etc., 
Co., 112 Me. 420, 92 A 486; Leathers 
Viste wart.. 108. Me. 96," 79 —A > 16; 
AnnCas1913B 366; Kline v. Vogel, 90 
Me. 239; Spaulding v. Farwell, 70 
Me. 17; Lawrence vy. Rokes, 61 Me. 
38. 

Md.—Houck vy. Houck, 112 Md. 
122, 76 A 581; Sinclair v. uni Bary 
Realty Co., 99 "Md. 223, 57 A 664. 

Mass.—Coram v. Davis, 209 Mass. 
229, 95 NE 298; Hawkes v. Lackey, 
207 Mass. 424, 93 NE 828; Manning 
v. Mulrey, 192 Mass. 547, 78 NE 551; 
Nudd vy. Powers, 136 Mass. 273; Bos- 
ton Rolling Mills v. Cambridge, 117 
Mass. 396. 

Mich:—Johnson yv. Cook, 179 Mich. 
117, 146 NW 343; Parkinson v. Park- 
inson, 177 Mich. 336, 143 NW 4; 
Walker v. Schultz, 175 Mich. 280, 141 
NW 543. : 

Minn.—Lloyd v. 97 Minn. 
315, 105 NW 902. 

Miss.—Conans vy. Tapley, 101 Miss. 
203, 57 S 567, AnnCas1914B 307. 

Mo. —Hunter v. Moore, 202 SW 544; 
Carson vy. Berthold, etc., Lumber Co., 
2702 Mo, 7 238, i192 Sw 1018; Meri- 
wether v. Overly, 228 Mo, 218, 129 
SW 1; Weir v. Cordz-Fisher Lumber 
Coi, 186 Mo. 388, 85 SW 341; State 
v. Smith, 172 Mo. 618, 73 SW 134; 
Newman y. Newman, 152 Mo. 398, 54 
SW 19; Lindell Real Est. Co. v. Lin- 
dell, 142 Mo. 61, 43 SW 368; State v. 
Withrow, 24 SW _ 638; Spurlock v. 
Sproule, 72 Mo. 503; Hayes v. Wyatt, 
(A.) 202 SW 584; Cook v. Smith) 184 


Simons, 


Mo. A. 561, 170 SW 672; Locke v. 
Bowman, 168 Mo. A. 121, 151 SW 
468; St. Louis Safe Deposit, etc., 


Bank vy. Kennett, 101 Mo. A. 370, 
74 SW 474; State v. Jones, 53 Mo. A. 
207 [rev on other grounds 131 Mo. 
194, 33 SW 283]. 

Mont. —Brundy vy. Canby, 50 Mont. 
454, 148 P 315; Beach vy. Spokane 
Ranch, etc., Co.,. 21 Mont. 1845553) 5b 
493. 

. Nebr.—Westervelt v. Baker, 1 Nebr. 
(Unoff.) 635, 95 NW 793; Nisley v. 
Spencer, 1 Nebr. : (Unoff.) 562, 95 NW 


798. 

N. H.—Douglass v. Concord, etc., 
Re Gon V2. N. He 265.54 Ay 883 

N. J.—Vliet v. Cowenhoven, 83 
N. J. Ea. 234, 90 A 681; Johnston 
v. McKenna, 16 N.S: “Baste 74 A 
Ossian TION. Jd. Hg. 5od, 008 iN 19); 
Farr v. Houenstein, 69 N. J, Eq. 740, 
61 A 147; Kinkead v. Ryan, 64 N. J. 
Eq. 454, 53 A 1053; Lundy v. Sey- 
mour, 55 N. J. Ed. il eile WAN G38 
Tynan vy. Warren, 53 N. J. Ea. 313, 
31 A 596 [rev on other grounds 54 
N. J. Eq. 402, 34 A 1065]; Le Gendre 
v. Byrnes, AAP Nye Hq. 372, 14 A 
621; Chetwood v. Berrian, 39'N. J. 
Eq. 208 [aff 39 N. J. Eq. 517]; Dag- 
gers v. Van Dyck, 37 N. J. Bq. 130; 
Cawley v. Leonard, 28 N. J. Eq. 467; 
Obert v. Obert, 12 N. Big 1 Otek 423: 
Northrup v. Roe, 10 N. J. L. J. 334. 

N. M.—Algodones Land, etc., Co. v. 
Mrankewpe laNew Me 82.0153 ae) LOS 
Retsch v. Renehan, 16 N. M. 541, 120 
P 897. 

N. Y.—Treadwell v. Clark, 190 
N. Y.°51, 82. NE 505 \faff 114 App. 
Div. 493, 100 NYS 1 (aff 45 Misc. 268, 
92 NYS 166), and rearg den 190 N. Y. 
542 mem, 83 NE 1133 mem]; Wese- 
man v. Wingrove, 85 N. Y. 353 [aff 
9 NYWklyDig 434]; In re Lord, 78 


EQUITY 


\ 


Nis Yo 110955 Platts ve Blattx 58) IN: uy. 
646 mem; Barnes vy. Stoughton, 58 
N. Y. 645 mem [aff 2 Thomps. & C. 
675]; Matter of Varian, 150 App. Div. 
453, 1385 NYS 132; Peo. v. Grant, 61 
App. Div. 238, 70 NYS 504; Slayback 
v. Raymond, 40 Mise. 601, 83 NYS 
pee 93 App. Div. 326, 87 NYS 
N. D.—Gronna v. Goldammer, 26 
ae 122, 143 NW 394, AnnCas1916A 
Oh.—Larrowe v. Beam, 10 Oh. 498; 
Fahs v. Taylor, 10 Oh. 104. 
Or.—Wills v. Nehalem Coal Co., 52 
Or. 70, 96 P 528; Willson v. Wilson, 


41 Or. 459, 69 P 9238; Neppach v. 
Jones, 20 Or. 491, 26 P 569, 849, 23 
AmSR 145. 


Pa.—Dohnert’s App., 64 Pa. 311; 
Bower’s Est., 17 Pa. Super. 59. 
Porto Rico.—Ortiz de Rodriguez v. 


‘“Vivoni, 1 Porto Rico Fed. 487. 


R. I.—Stephens vy. Dubois, 31 R. I. 
138, 76 A 656, 140 AmSR 741; Wil- 
liams v. Starkweather, 24 R. I. 512, 
53 A 870; Gorhain vy. Sayles, 23 R. I. 


449, 50 A 848; Taylor v. Slater, 21 
R.. I. 104, 41 A 1001; Ball _v. Ball, 
20°. Re, T2520) 240 A234 Chase —. 


Chase, 20 R. I. 202, 37 A 804; Taylor 
Vinsslater, 08s Rey aod, Vode Ace LObis 
Sayles v. Tibbitts, 5 R. I. 79. 

S. C.—Brock y. Kirkpatrick, 72 S.C. 
491, 52 SE 592; Hellams vy. Prior, 64 


S. C. 296, 42 SE 106; Wiseman v. 
Hunter, (35)4S.1 Co) Was 1673. Craigs. vy. 
Craigs ScuG., a. sL0as 


Ss. D.—Shearer v. Hutterische Bru- 
ee Gemeinde, 28 S. D. 509, 134 NW 
3. 

Tenn.—Madison v. Ducktown Sul- 
phur, ete., Co., 113 Tenn. 331, 83 SW 

; Renshaw v. Tullahoma First 
Nat. Bank, (Ch.) 63 SW 194. 
Tex.—Mott v. Maris, (Civ. A.) 29 
SW 825; Robinson vy. Kampmann, 5 
Tex. Civ. A: 605, 24 SW 529. 
Utah.—Roberts vy. Braffett, 33 Utah 
51, 92 P 789; Felkner vy. Dooly, 27 
Utah 350, 75 P 854; Hamilton vy. 
Dooly, 15 Utah 280, 49 P 769. 
Vt.—Hoit v. Ruleau, 102 A 934; 
White River Sav. Bank y. Capitol 
Sav. Bank, etc., Co., 77 Vt. 1238, 59 A 
197, 107 AmSR 754; Lockwood vy. 
White, 65 Vt. 466, 26 A 639; Cole- 
man’ v. Whitney, 62 Vt. 123, 20 A 
S2oy OL duCA 617s 

Va.—Tidball vy. Shenandoah Nat. 
Bank, 100 Va. 741, 42 SE 867; Robi- 
nett v. Robinett,»19 SE 845; Godwin 
v. Whitehead, 88 Va. 600, 14 SE 344; 
Riely v. Kinzel, 85 Va. 480, 7 SE 
SOR: e COlesieva s Ballard, (78) iva oo 
Foster vy. Rison, 17 Gratt. (58 Va.) 
oa Com. v. Banks, 4 Call (8 Va.) 


Wash.—Lindblom y. Johnston, 92 

Wash. 171, 158 P 972; Gray v. Reeves, 
69 Wash. 374, 125 P 162; Conaway 
v. Co-op. Homebuilders, 65 Wash. 
39, 117 P 716; Eno y. Sanders, 39 
Wash. 238, 81 P 696; Gay v. Haver- 
male, 27 Wash. 390, 67 P 804. 
{ W. Va.—White v. Bailey, 65 W. Va. 
573, 64 SE 1019, 23 LRANS 232; De- 
pue v. Miller, 65 W. Va. 120, 64 SE 
740, 28 LRANS 775; Ruckman vy. Cox, 
63 W. Va. 74, 59 SE 760; Cresap v. 
Cresap, 54 W. Va. 581, 46 SE 582. 

Wis.—Schuster v. Milwaukee Elec- 
tric, Ry, petev Conn 42, Wis. con Lae 
NW 26; Likens y. Likens, 136 Wis. 
321, 117 NW 799; Hughes vy. Thomas, 
131 Wis. 315, 111 NW 474, 11 LRANS 
744, 11 AnnCas 673; Fleming v. Elli- 
son, 124 Wis. 36, 102 NW 398; Rowell 
Ve Smith, 2023 ) Wiss 50, 0202 we NiIW wale 
3 AnnCas 773; Quayle v. Bayfield 


County, 114 Wis. 108, 89 NW 892; 
Ellis v. Southwestern Land Co., 102 
Wis. 400, 78 NW 747; Kropp  v. 


Kropp, 97 Wis. 137, 72 NW 381; Cedar 
Lake Hotel Co. vy. Cedar Creek Hy- 
draulic Co., 79 Wis. 297, 48 NW 371; 
Sheldon v. Rockwell, 9 Wis. 166, 76 
Am) 265. 
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his own right by estoppel;** or sufficient time must 
have elapsed to create or justify a presumption 


Eng.—Lindsay Petroleum Co. vy. 
Hurd, L. R. 5 P. C. 221; Ex p. Adam- 
son, . 807; Wollaston vy. 
Tribe, L. R. 9 Eq. 44; Ridgway v. 
Newstead, 3 De G. F. & J. 474, 64 
EngCh 372, 45 Reprint 962; Ander- 
son v. King, Ir. R. 8 Eq. 625. 

B. C.—White Co. vy. Sandon Water 
Wks) vetc., (Co... autd.,. £0): 7BeCrss6n: 

Ont.—McDonald v. McDonald, 17 
a A. 192 [app dism 21 Can. S. C. 

i]: 

“In cases where the party comes 
before the court with a clear right 
entitling him to the relief, there be- 
ing no. remedy at law, something 
more than mere delay:'must be shown 
before the relief asked can be re- 
fused, such as that the party has 
slept upon his rights till the prop- 
erty sought to be regained has been 
enhanced in value by improvements 
made, or that some other matter has 
intervened which would give the 
party who had thus lain idle an 
unconscientious advantage over the 
other party if the relief asked were 
granted him.” Spurlock vy. Sproule, 
72 Mo. 508, 511 [quot Marshall v. 
Hill, 246 Mo. 1, 26, 151 SW 131]. 

“Where the situation of neither 
party has changed materially, and 
the delay of one has not put the 
other in a worse condition, the de- 
fense of laches cannot as a rule Re 
recognized.” Per Steere, Uae 
Walker v. Schultz, 175 Mich. 236, 293, 
141 NW 543. 

Prejudicial change in conditions: 
As precluding relief see infra § 225. 
Presumption of see infra § 222. 

31. U. S.—Williams  v. Boston, 
ete Ri Co. 29 Gh Cas’ Noo ott Pipes 
Ban. & A. 441, 17 Blatchf. 21. 

Alaska.—Pioneer Min. Co. 
cific Coal Co., 4 Alaska 463. 

Ind.—Ryason y. Dunten, 
85, 73 NE 74. S 

Tenn. — Renshaw Vv. Tullahoma 
First Nat. Bank, (Ch.) 63 SW 194. 

Va.—Alexander v. Byrd, 85 Va. 690, 
oe 577; Cole v. Ballard, 78 Va. 

W. Va.—White v. Bailey, 65 W. 
Va. 578, 64 SH 1019, 23 LRANS 232; 
Depue v. Miller, 65 W. Va. 120, 64 
SE 740, 23 LRANS 775. 

Eng.—Lindsay Petroleum Co. vy. 
Eturds 23 RS Mo ove. 224k 

Abandonment or waiver: 

Generally see Abandonment 1 C. J. 

p 4; Waiver [40 Cyc 252]. 

As precluding relief see supra § 213. 
Presumption of see infra § 222. 

32. Pogert v. Southern Pac. Co., 
244 Fed. 61, 156 CCA 489 [aff 226 
Fed. 500, and certiorari granted 245 
U. S. 668 mem, 38 SCt 190 mem; 62 
L. ed. 539 mem]; Citizens’ Sav., etc., 
Co. v. Illinois Cent. R. Co., 182 Fed. 
607, 105 CCA 145 [rev 173 Fed. 556]; 
Williams v. Boston, ete., R. Co., 29 
EF. Cas. No. 17,716, 4 Ban. & A. 441, 
17 Blatchf. 21; Stewart vy. Finkel- 
stone, 206 Mass, 28, 92 NE 387, 138 
AmSR 370, 28 LRANS 634; Cole v. 
Ballard, 78 Va. 139. 

Acquiescence as precluding relief 
see infra § 223. 

33. U. S.—Kentucky Block Cannel 
Coal Co. v. Sewell, 249 Fed. 840, 162 
CCA 74, 1 ALR 556; Valvona-Mar- 
chiony Co. v. Marchiony, 207 Fed. 
380. 

Ill.—Hutson’ v. Wood, 268 Ill. 376, 
105 NE 3438, AnnCas1915C 587. 

Ind.—Scherer v. Ingerman, 110 Ind. 
428, 11 NE 8, 12 NE 304. 

Kan.—Hutchinson y. Hutchinson, 
92 Kan. 518); 141° P 589,52 LRANS 


1165. 

Ky ARadpord Vv. ‘ Harris, 144 Ky. 
809, 139 SW 963. 

N. Y.—Galway v. Metropolitan El. 
Ri Cot 2128 Ne oY, a2) hase Ni) 847.98 
13 -LRA 788° {aff 13. NYS*.474; 


Wis.—State v. Northern Pac. R. 
Co., 157° Wis. 738, 147 NW 219. 


v. Pa- 


164 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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against the existence or validity of plaintiff’s 
right ;°* or a presumption that if plaintiff was ever 
possessed of a right, it has been abandoned or 
waived *° or has been satisfied,?* or that in conse- 
quence of the delay the adverse party would be in- 
equitably prejudiced by the enforcement of the 
There are indeed cases in which 
the courts have apparently or avowedly applied the 
doctrine of stale demand in its strict sense, and 
have denied relief because of mere delay on the 
part of plaintiff in seeking to enforce his rights.** 
Read in the light of the peculiar facts under con- 
sideration, however, as all judicial opinions must 


right asserted.*? 


Estoppel as element of laches see 
Supra § 211. 

34. Coffman y. Shafer, 29 Gratt. 
CHOY Via) F473. 

Presumption against existence or 
validity of right see infra § 222. 
- 35. Alaska.—Pioneer Min. Co. 
Pacifie Coal Co., 4 Alaska 468. 

Ida.—Smith vy. Faris-Kes] Constr. 
Comal “da. 40757150) Pr 25t 

Mass.—Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634. 

N. Y.—Van Wagener v. Royce, 21 
NYS 191 [den rearg 19 NYS 143]. 

Pa.—Hansell v. Downing, 17 Pa. 
Super. 235. 

104 Va. 


_ Va.—Seiden y. Kennedy, 
$26, 52) SH 635, 113 AmSR 1076, 4 


Vv. 


LRANS 944, 7 AnnCas 879; Tidball 


' right, 


v. Shenandoah Nat. Bank, 100 Va. 
741, 42 SE 867; Cottrell v. Watkins, 
89 Va. 801, 17 SE 328, 37 AmSR 897, 
19 LRA 754; Alexander. v. Byrd, 85 
Va. 690, 8 SE 577; Cole v. Ballard, 
78 Va. 139; Nelson v. Carrington, 4 
Munf. (18. Va.) 332, 6 AmD 519. 

W. Va.—White v. Bailey, 65 W. Va. 
573, 64 SH 1019, 23 LRANS 232; De- 
pue v. Miller, 65 W. Va. 120, 64 SE 
140, 23, LRANS 1775. 

“Laches is such negligence as re- 
sults in the omission to do what one 
is by law required to do to save a 
and which warrants a _ pre- 
sumption that the claimant of it has 


abandoned it and declines to assert 


it... . Although a proper ingredient 
in the law of laches, the instances 
seem to be rather where courts have 
declared that mere lapse of time 
might effect a positive bar, even in 
eases of purely equitable jurisdic- 
tion; the defense of laches is in 
equity only permitted to defeat an 
acknowledged right on the ground 
that it affords evidence that the right 
has been abandoned.” Per Murane, 
J., in Pioneer Min. Co. v. Pacific Coal 
Co., 4 Alaska 463, 473. 

Abandonment or waiver: 

Generally see Abandonment 1 C. J. 

p 4; Waiver [40 Cyc 252]. 

As precluding relief see supra § 213. 
Presumption of see infra § 222. 

36. Montgomery v. Cloud, 27 S. C. 
188, 3 SE 196; Selden v. Kennedy, 104 
Va. 826, 52 SE 635, 113 AmSR 1076, 
4 LRANS 944, 7 AnnCas 879; Taze- 
well v. Saunders, 13 Gratt. (54 Va.) 
354. 

Presumption of satisfaction see 
infra § 222. 

37. Pond Creek Coal Co. v. Hat- 
field, 239 Fed. 622, 152 CCA 456; 
Jones v. Perkins, 76 Fed. 82; Suhr v. 
Lauterbach, 164 Cal. 591, 130 P 2; 
Boone v. Templeman, 158 Cal. 290, 
110 P 947, 139 AmSR 126; Finnell 
vy. Finnell, 156 Cal. 589, 105 P 740, 
134 AmSR 143; Cohen y. Cohen, 150 
Cal. 99, 88 P 267, 11 AnnCas 520; 
Cahill v. San Francisco Super. Ct., 
145 )iCala.- 42,°18 —P 467; Shiels) v. 
Nathan, 12 Cal. A. 604, 108 P 34; 
Gronna v. Goldammer, 26 N. D. 122, 
143 NW 394, AnnCasi916A 165. 

Prejudice to adverse party: 

As precluding relief see infra § 225. 
Presumption of see infra § 222. | 

38. U. S.—Gale v. Alabama South- 

ern Bldg., etc., Assoc., 117 Fed. 132 
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EQUITY 


table relief.*° 
[§ 220] ¢. 


prise.*? 


[app dism 130 Fed. 1021, 63 CCA 684]; 
Hendryx v. Perkins, 114 Fed. 801, 52 
CCA 435 [reh den 116 Fed. 1020; 52 
CCA 684 (certiorai den 187 U. S. 643, 
23 SCt 843, 47 L. ed. 346)]; Guaran- 
tee oTrust;” ete.,\'Co.) va Delta) ete., 
Land Co., 104 Fed. 5, 43 CCA 396 
[certiorari den 180 U. S. 636, 21 SCt 
919, 45 L. ed. 710]; U. S. v. Beebee, 
a7; shed. 136454 MeCrary: 12)-fatt 127 
Us SA/388; 8. SCu 1083; siagkesed. 120): 
UW. Sov... Tichenor, 12. Fed.. 415, 8 


Sawy. 142.: 

Cal.—Chapman y. State Bank, 97 
Cale 155; "31 SP (896+ darris: .v., Hille~ 
gass, 66 Cal. 79, 4 PP. 987. 

Ga.—Baker v. Baker, 134 Ga. .138, 
67 SH 541. 

Hawaii—Scott v. Pilipo, 22 Ha- 
waii 174. 

tll.—kKyle v. Wills, 166 Ill. 501, 46 
eT 1121; Bissell v. Lloyd, 100 Ill. 

Md.—Boggs v. Dundalk Realty Co., 
132 Md. 476, 104 A 45. 


Mass.—Daniell v. East Boston 
Kerry Co., 32 NE Fil. 

Mich.—Male Vv. Chapman, 134 
Mich. 511, 96 NW 582. 

Oh.—Morgan v. Wakelin, 24 Oh. 


CitiCGrN-es. 68: Lati av2h Oh. ASt. 1656 
mem, 76 NE 1129 mem]. 

Pa.—Rahm’s Est., 219 Pa. 201, 68 A 
186. 

Tex.—Power v. State, 41 Tex. 102. 

Wash.—Sackman v. Campbell, 15 
Wash. 57, 45 P 895. 

Eng.—In re Agriculturists’ Cattle 
Ins)-Co.;(aenR, 3) Hagir769:* Beckford 
v. Wade, 17 Ves. Jr. 87, 34 Reprint 
34. 

39. See Courts § 376. 

40. See cases infra this note. 

“The numerous cases in the books 
as to dismissing a chancery bill be- 
cause of staleness, would seem to be 
contradictory if the dicta of the 
chancellors are not modified by ap- 
plying them to the peculiar facts of 
the case under consideration.” Per 
Grier, J., in Badger v. Badger, 2 
Wall. (U. S.) 87, 92, 17 L. ed. 836. 

{a] he harmonizing theories are 
several. (1) In some cases in which 
relief is apparently or avowedly de- 
nied for mere delay, the decision 
may have been influenced by the 
statute of limitations. See infra 
§ B54: (2) In others the decision 
may rest on the peculiar nature 
of the right sought to be en- 
forced, the relief prayed for, or the 
remedy resorted to. See supra § 213, 
(3) In others relief may have been 
denied because of the practical im- 
possibility of ascertaining the facts 
in dispute and doing substantial 
justice. See infra § 229. (4) And 
in others the court may have re- 
sorted to one or more of the various 
presumptions created or justified by 
long delay (see infra § 222), (5) such 
as that a valid right never existed 


(see infra § 222), (6) or, if it ever 
existed, that it has been satisfied 
(see infra § 222), (7) or has been 


lost by abandonment or waiver (see 


infra § 222), (8) or by acquiescence 
(see infra § 222), (9) or the pre- 
sumption that conditions have 


changed to defendant’s prejudice (see 
infra § 222), (10) or that evidence 
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be read,®® such decisions may be explained and har- 
monized on one theory or another with the pervail- 
ing rule that mere delay does not of itself bar equi- 


Speculative Delay. A person may 
not withhold his claim, awaiting the outcome of an 
enterprise, and then, after a decided turn has taken 
place in his favor, assert his interest,*t especially 
where he has thus avoided the risks of the enter- 
Accordingly, if the property involved is of 
a speculative or fluctuating character, more than or- 
dinary promptness is required of a claimant; he 
must press his claim at the earliest possible time.** 


has been lost or become obscured 
(see infra § 222). 

41. U. S.—Thorn Wire Hedge Co. 
v. Washburn, ete., Mfg. Co., 159 U. S. 
423, 16 SCt 94, 40 L. ed. 205; Lane, 
ete.; ‘Co. v4 Locke,150) Us" S193; 14 
SCt 78, 37 L. ed. 1049; Johnston v. 
Standard Min. Co., 148 U.S. 360, 13 
SCt 585, 37 L. ed. 480 [aff 39 Hed. 
304]; Coddington v. Pensacola, ete., 
R., Co.; 103 U.S. 409, 26 L. ed. 400; 
Kentucky Distilleries, eta, Co. v. 
eanngles Co., 109 Fed. 280, 48 CCA 
pp aeentty v. Rogers, 40 Ala. 

Colo.—Graff v. Portland Town, etce., 
Co., 12 Colo» A. 106, 54 P 8b4. 

Fla.—Knox y. Spratt, 23 Fla. 64, 
6S 924. 

Ill.—Cleaver v. Green, 107 Ill. 67; 
Bush y. Sherman, 80 Ill. 160; Horn 
v. White, 127 Ill. A. 222 [aff 224 Tl. 
238, 79 NE 629, 115 AmSR: 155]. 

Ind.—Ryason vy, Dunten, 164 Ind. 
85, 73 NE 74. 

Iowa.—Findley y. Koch, 126 Iowa 
131, 101 NW 766. 

Mo.—Hudson y. Cahoon, 193 Mo, 
547, 91 SW 72; Burgess v. St. Louis 
County R. Co., 99 Mo. 496, 12 SW 
1050; Smith v. Washington, 11 Mo. A. 
519 [aff 88 Mo. 475]. 

N. Y.—Catlin vy. Green,“1120 Nia Ye 
441, 24 NE 941 [aff 5 NYSt 866]. 

Pa.—Hilliard v. Allegheny Geomet-+ 
rical Wood Carving Co., 173 Pa. 1, 
34 A 231; Germantown Pass. R. Co. 
v. Fitler, 60 Pa. 124, 100 AmD 546. 

Utah.—Raht v. Sevier Min., etc., 
Co., 18 Utah 290, 54 P 889. 

Eng.—Watson y. Reid, 1 Russ. & 
M. 236, 5 EngCh 236, 39 Reprint 91. 

{a] Dlustrations.—(1) A cotenant 
who delays redemption of the com- 
mon property for speculative reasons 
until another has been prejudiced 
will be denied relief. Ryason v. 
Dunten, 164 Ind. 85, 73 NE 74. (2) 
Stockholders cannot wait to see if 
unwarrantable acts of the company 
will prove beneficial or not, and the 
same rule holds as between the 
minority of the stockholders and the 
acts of the majority. Burgess v. St. 
Louis County R. Co., 99 Mo. 496, 12 
SW 1050. 

{b] The rule does not apply 
where defendant took land in trust 
for himself and plaintiff, the land be- 
ing purchased in order to obtain the 
benefit of an anticipated rise in 
value; and hence a delay of eighteen 
years in seeking a conveyance of 
plaintiff's interest’ was not laches. 
Ripley v. Seligman, 88 Mich. 177, 50: 
NW 1438. 

42. Stevenson v. Boyd, 153 Cal. 
630, 96 P 284, 19 LRANS 525; Banks 
v. Judah, 8 Conn. 145. 

Risks incurred by adverse party 
see infra § 226. 

df 


43. . S—Hardt v. Heidweyer, 
152) Ui. iSb4ia 14 SClg6 Til 88a Leseds 
548; Johnston v. Standard Min. Co., 


148 Ui, S. 3607 23eSCt 585, e3ietaged: 
480; Galliher v. Cadwell, 145 U. S. 
368, 12 SCt 873, 36 L. ed. 738; Hay- 
ward v. Bliot Nat. Bank, 96 U. S. 611, 
94 L. ed. 855; Grynes v. Sanders, 93 
U. S. 55, 23 Ls ed. 798; Twin-Lick 
Oil Co. v. Marbury, 91 U. S. 587, 23 


996 [210.J.] 


This rule is applied with great strictness in the 
case of mining property, since it is of a specially 
precarious nature, and is exposed to the utmost 


fluctuations in value.*4 
[§ 221] 
Defendant. 


L. ed. 3828; Veazie v. Williams, 8 
How. 134, 12 L. ed..1018; Brissell v. 
Knapp, 155 Fed. 809; Steinbeck v. 
Bon Homme Min. :Co., 152 Fed. 333, 
81 CCA 441; Kessler vy. Ensley Co., 
141 Fed. 130 [aff 148 Fed. 1019, 79 
CCA 534 (certiorari den 205 U. S. 
541, 27 SCt 788, 51 L. ed. 921)]; Kess- 
ler y. Ensley Land Co., 123 Fed. 546 
{aff 148 Fed. 1019, 79 CCA 534 (cer- 
tiorari den 205 U. S. 541, 27 SCt 788, 
51 L. ed. 921)]; Curtis v. Lakin, 94 
Fed. 251, 36 CCA 222; Sagadahoc 
Land Co. v. Ewing, 65 Fed. 702, 13 
CCA 83; Hatch v. Ferguson, 57 Fed. 
959 [aff 66 Fed. 668, 14 CCA 41]; 
Pratt v. California- Min. Co., 24 Fed. 
869; Kinney v. Consolidated Virginia 
‘Min. Co., 14 F. Cas. No. 7,827, 4 Sawy. 
382. 

Ala.—Cole v. Birmingham Union ‘R. 
Co., 143 Ala. 427, 39 S 4038; Sheffield 
Land, etc., Co. v. Neill, 87 Ala. MDS; 
6 S 1; Gilmer vy. Morris, 80 Ala. 78, 
60 AmR 85, 

Alaska.—Nelson vy. Lord, 4 Alaska 
174. 

Colo.—Great West Min. Co. v. 
Woodmas of Alston Min. Co., 14 Colo. 
90, 23 P 908. 

Tll.— Borders v. Hodges, 154 Ill. 
498, 39 NE 597; Connely v. Rue, 148 
Ill. 207, 35 NE 824; Speck v. Pullman 
Palace’ Car Co., 121 Ill. 33, 12 NE 
213; Hoyt v. Pawtucket Sav. Inst., 
110 Ill. 390; Miller v. Shaw, 103 Ill. 
277; McHany v. Schenk, 88 Ill. 357; 
Castner v. Walrod, 838 Ill. 171, 25 
AmR 369; Williams vy. Rhodes, 81 Ill. 
571; Bush vy. Sherman, 80 Ill. 160; 
Hamilton v. Lubukee, 51 I. 415, 99 
AmD 562. 

Ind.—Ferguson vy. Boyd, 169 Ind. 
537, 81 NE 71, 82 NE 1064. 

Ky.—Sheffield v. Hurst, 104 SW 
350, 31 KyL 890. 

Md.—Byrd v. Rautman, 85 Md. 414, 


36 A 1099. 
Mass.—Liverpool Royal Bank v. 
Grand Junction R., ete., Co., 125 


Mass. 490; Goldsmith v. Guild, 10 Al- 
len 239. 

Mo.—Shelton vy. Horrell, 232 Mo. 
358, 184 SW 988, 137 SW 264; Rut- 
ter v. Carothers, 223 Mo. 631, 122 SW 
1056; Hudson v. Cahoon, 193 Mo. 547, 
91 SW 72; Smith v. Washington, 88 
Mo. 475; Moreman v. Talbott, 55 Mo. 


392. 

Or.—Loomis vy. Rosenthal, 34 Or. 
58d, Di bb. 

Va.—Gish v. Jamison, 96 Va. 312, 
31 SE 5621. 

Wash.—Romaine vy, Excelsior Car- 
bide, etc., Co., 54 Wash. 41, 103 P 32. 


. Va.—Hale v. Hale, 62 W. Va. 
609, 59 SE 1056, 14 LRANS 221. 


Wis.—Melms v. Pabst Brewing 
Go., -93. Wis. 158, 66) NW 618, 157 
AmSR 899. 


Eng.—Ormond v. Anderson, 2 Ball 
& B 370; Cowell v. Watts, 2 Hall & 
T. 224, 47 Reprint 1665; Pollard v. 
Clayton, 1 Kay & J. 462, 69 Reprint 
540; Ernest y. Vivian, 33 Tahaan 
513; Coslake v. Till, 1 Russ. 376, 46 
EngCh 835, 88 Reprint 146; Crofton 
v. Ormsby. 2 Sch. & Lef. 604: Do- 
Joret v. Rothschild, 1 Sim. & St. 
590, 1 EngCh 590, 57 Reprint 233; 
Parker, vi. Frith, 1 Sim. & Sti99 
note, 1 EngCh 200, 57 Reprint 80. 

Change in value generally see infra 
§ 227. 

44. U. S.—Patterson v. Hewitt, 
195° U.S. -309,025 "SCt 35,49" L. "ed. 
O44 sfaft Ad: NVRUM. es! (66s PP -552t055 
LRA 658]; Gildersleeve v. New 
Mexico Min. Co., 161 U. S. 578, 16 
SCt 663, 40 L. ed. 812; Johnston v. 


d. Continuing Duty or Obligation of 
If the duty or obligation sought to be 
enforced is continuing in its character, time runs 
against. plaintiff, not from its creation, but from 


i 


EQUITY 


[§ 222] e. 


Standard Min. Co., 148 U. S. 360, 13 
SCt 585, 37 L. ed. 480; Twin-Lick 
Oil Co. v. Marbury, 91 U. S. 587, 23 
L. ed. 328; Weniger v. Success Min. 
Co., 227 Fed. 548, 142 CCA 180; Moore 
v. Nickey, 133 Fed. 289, 66 CCA 667; 
Socrates Quicksilver Mines v. Carr 
Realty Co., 180 Fed. 298, 64 CCA 539; 
Curtis vy. Lakin, 94 Fed. 251, 36 CCA 
222; Kinne v. Webb, 49 Fed. 512 [aff 
54 Fed. 34, 4 CCA 1701; Pratt v. Cali- 
fornia Min. Co., 24 Fed. 869, 9 Sawy. 
354; Kinney v. Consolidated Virginia 
Min. Co., 14 F. Cas. No. 7,827, 4 Sawy. 
382. 
Lies (eM a Bee v. Lord, 4 Alaska 
4 


Ariz.—Thompson y. ere yy 6 Ariz. 
301,56 BP 741. 


Colo.—Great West Min. Co. v. 
Woodmas of Alston Min. Co., 14 
Colo. 90, 23 P 908; Hagerman v. 


Bates, 5 Colo. A. 391, 38 P 1100 [rev 
ae other grounds 24 Colo Mi, 4902 
]. 


Ida.—Bradley v. Johnson, 11 Ida. 
689, 700, 83 P 927. [quot Cye]. 

Mich.—Compo v. Jackson Iron Co., 
50 Mich. 578, 16 NW 295; Harlow v. 
Lake Superior Iron Co., 41 Mich. 583, 


2 NW 913 : 

Mo.—Hudson y. Cahoon, 193 Mo. 
547, 91 SW 72; Hatcher v. Hatcher, 
139 Mo. 614, 39 SW 479. 

Ss. D.—Smith v. Detroit, etc., Gotd 
Min. Co., 17 S. D. 4138, 97 NW 17. 

Tenn.—Barnard v. Roane Iron (Ola 
85 Tenn. 139, 2 SW 21. 

Wash.—Cunningham vy. 
ence Cons. Min. Co., 
108 P 956. 

Eng.—Alloway v. Braine, 26 Beav. 
575, 53 Reprint 1020; Macbryde v. 
Weekes, 22 Beav. 5338, 52 Reprint 
1214; Clegg v. Edmondson, 8 De G. 
M. & G. 787, 57 EngCh. 608, 44 Re- 
print 593; Eads vy. Williams, 4 De 
G. M. & G. 674, 538 EngCh 528, 43 
Reprint 671; Walker v. Jefferys, 1 
Hare 841, 23 EngCh 341, 66 Reprint 
1064; Clarke’ v, Hart, (6H. L..Gas, 
633, 656, 10 Reprint 1443; Ernest v. 
Vivian, 33 L. J. Ch. 513; Huxham vy. 
Llewellyn, 28 L. T. Rep. N. S. 577; 
Glasbrook v, Richardson, 23 Wkly 
Rep 51. 

“The case of mines has always 
been considered by a court of equity 
as a peculiar one. The property is 
of a very precarious description, fluc- 
tuating continually, sudden emergen- 
cies aryvsing which require an instant 
supply of capital, and in which the 
faithful performance of engagements 
is absolutely necessary for the pros- 
perity and even the existence of the 
concern. And, therefore, where par- 
ties under these circumstances stand 
by and watch the progress of the ad- 
venture to see whether it is prosper- 
ous or the contrary, determining that 
they will intervene only in case the 
affairs of the mine should turn out 
prosperous, but determining to hold 
off if a different state of things 
should exist, courts of equity have 
said that those are parties who are 
to receive no encouragement; that if 
they come to the Court for relief, its 
doors shall be closed against them; 
that their conduct being inequitable, 
they have no right to equitable re- 
lief.” Clarke y. Hart, supra. 

[a] The rule is inapplicable (1) 
where the increase in value is not 
due to any action or expenditure of 
defendant (Brissell v. Knapp. 155 
Fed. 809; Eno vy. Sanders, 39 Wash. 
238, 81 P 696), (2) and the fact of 
plaintiff's claim was at all times 


TIndepend- 
58 Wash. 371, 


where plaintiff’s 
an inference of acquiescence.*? 
Evidentiary Effect of Delay. Equity 
regards stale claims with 
lapse of time, unexplained, even when not of itself 
a bar to relief, operates by way of evidence against 


OT, Duta ie 


[§§ 220-222 7 


its repudiation or breach,*® and continuing breaches 
create constantly fresh rights of suit,*® at least 


conduct has been such as to forbid _ 


disfavor #8 and long 


known, and there was no deceit or 
bad faith, and plaintiff was engaged 
in the development of the property, 
and was in a position to lose as 
much as defendant in case of failure 
(Eno y. Sanders, supra). 

45. S.—Ascension Roman Cath- 
olic Church vy. Texas, etec., R. Co., 41 
Fed. 564. 


Cal.— White v. Costigan, 138 Cal. 
564, 72.P 178. 
Ill.—Evans v. Moore, 247 Ill. 60, 


93 NE 118, 139 AmSR 302; Avery v. 
Moore, 133 Ill. 74, 24 NE 606 [aff 
Soaks Are Ae 

Minn.—Fallon v. Fallon, 110 Minn. 
213, 124 NW 994, 136 AmSR 464, 
32 LRANS 486. 
ape J.—Kinna vy. Smith, 3 N. J. Eq. 

N. Y.—Zebley v. Farmers’ L. & T. 
Co., 139° N.Y. 462,34 NE 1067. 
Mgrs re Hoerr, 31 PittsbLegJNS 

R. I.—Middletown v. Newton Hos- 
pital, 16 R. I. 319, 15 A 800, 1° LRA 
191. 

Va.—Cole vy. Ballard, 78 Va. 139. 

Application of rule to trusts see 
Trusts lee Cyc 600]. 

46. S.—Ascension Roman Cath- 
olic cnirck Vv. Pexas, ete.; ~-Ra=Coy 
41 Fed. 564. : 

Mo.—Scheurich vy. Southwest Mis- 
souri Light Co., 109 Mo. A. 406, 84 
SW 1003; St. Louis Safe Deposit, etc., 


Bank vy. Kennett, 101 Mo. A. 870, 74 
Sw. 474. 
teak J.—Meigs v. Lister, 23 N. J. Eq. 


N. Y.—Leonard v. Spencer, 108 
N. Y. 338, 15 NE 397; Snow v. Wil- 
liams, 16 Hun 468; Corning v. Troy 
Iron, ete., Factory, 34 Barb. 485. 

Wis.—Priewe v. Wisconsin State 
Land, etc., Co., 103 Wis. 537, 79 NW 
780, 74 AmSR 904. 

Eng.—Crossley & Sons, Ltd. v. 
Lightowler, L. R. 2 Ch. 478; Rams- 
den v.o Dyson; “Li Re 1) Hy 25129). 05 
BRC “374: ‘Rochdale!’ Canal | Co. Vv. 
King, 16 Beav. 630, 51 Reprint 924; 
Rawlins v., Wickham, 3 De G. & J. 
304, 60 EngCh 304, 44 Reprint 1285; 
Coles v. Sims, 5 De G. M. & G. 1, 
54 EngCh 1, 48 Reprint 768; Barker 
v. Noith Staffordshire R. Co., 2 De 
G. & S. M. 55, 64 Reprint 25; Stokoe 
v. Singers, “8 Ey-& B.°34;°92 HC 31, 
120 Reprint 12; Northam Bridge Co. 
v. London, ete., R. Co., 9 L. J. Ch. 
277; Savile v. Kilner, 26 L. T. Rep. 
N, S. 277; Greenhalgh vy. Manchester, 
ete), (Ri. Con, BMY lae & Geis ar 7 
EngCh 785, 40 Reprint 1128. 

N. S$.—Francklyn v. People’s Heat, 
ete., Co., 32 N.S. 44. 

47. Lonsdale Co. 
21 R. T. 498, 44 A 929. 

Acquiescence in continuing breaches 
see infra § 223 

48, U. S.—Pond Creek Coal Co. v. 
Hatfield, 239 Fed. 622, 152 CCA 456; 
Updike v. Mace, 194 Fed. 1001. 

Cal.—Elliott v. Bunce, 10 Cal. A. 


v. Woonsocket, 


741; 103 P (897, 
Fla.—Baldwin vy. Christopher, 79 
S 339; Geter v. Simmons, 57 Fla. 


423, 49 S 181. 

Tda.—Ryan v. Woodin, 9 Ida. 525, 
V5! 1264 

Ill.—Hamilton vy. Hamilton, 231 Ill. 
128, 88 NE 125. 

Iowa.—Wokoun vy. 183 
Towa 956, 167 NW 676. 

La.—Kuhn v. Bercher, 114 La. 602, 
88 S 468. 

Mass.—Andrews v. Sparhawk, 13 
Pick, 393. 

Mo.—McKee v. Downing, 224 Mo. 


Jameson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ the justice of the right asserted,!® and not only sub- 


§ 222] 


jects plaintiff’s case to severer scrutiny than if 
would otherwise receive,°° and exacts of him a high- 
er degree of proof than would otherwise be re- 
quired,®* but moves the court to look with more in- 
dulgence on the evidence adduced by defendant.52 


EQUITY 


Long lapse of time, if unexplained, may create or 


115, 124 SW 7; Dexter v. Macdonald, 
196 Mo. 873, 95 SW 359; Burdett v. 
May, 100 Mo. 13, 12 SW 1056; Lan- 
age Missouri Union Bank, 63 Mo. 


N. Y.—Loeb vy. Supreme Lodge R. 
A., 198 N. Y. 180, 91 NE 547 [aff 126 
App. Div. 951 mem, 111 NYS 1128 
mem, and rearg den 198 N. Y. 603 
mem, 92 NE 1090 mem]. 

Wash.—Stuart v. Pierce County, 40 
Wash. 267, 82 P 270. 

W. Va.—Kelly v. McQuinn, 42 W. 
Va. 774, 26 SE 517. 

Wis.—Foote v. Harrison, 137 Wis. 
588, 119 NW 291; Melms v. Pabst 
Brewing Co., 93 Wis. 153, 66 NW 518, 
57 AmSR 899. 

49. U. S.—uU.S. v. Beebee, 17 Fed. 
36, 4) McCrary 12) [aff 127°U. S. 338, 
8 SCt 1083, 32 L. ed. 121]; Ferson v. 
Sanger, 8 F. Cas, No. 4,752, 1 Wood. 


& M. 1388. 
Ind.—Ryason y. Dunten, 164 Ind. 
85, 73 NE 74. 


Md.—Hadaway v. Hynson, 89 Md. 
305, 43 A 806; Pairo v. Vickery, 37 
ane 467; Brendel vy. Strobel, 25 Md. 

Minn.—Lamberton vy. 84 
Minn. 109, 86 NW 894. 

Mo.—Dexter v. Macdonald, 196 Mo. 
373, 95 SW 359; Hudson v. Cahoon, 
193 Mo. 547, 91 SW 72; White v. 
Pendry, 25 Mo. A. 542. 

N. Y.—Zebley v. Farmers’ L. & T. 
Co., 139 N. Y. 461, 34 NE 1067 [rev 
63 Hun 541, 18 NYS 526]; Sheldon v. 
Sheldon, 133 N. Y. 1, 30 NE 730 [rev 
11 NYS 477]; Plet vy. Bouchaud, 4 
Edw. 30. 

PS C.—Hunt y. Smith, 24 S. C. Hq. 
. i or ates v.. Urquhart) "19" "lex. 

80. 

Va.—Massie v. Heiskell, 80 Va. 789; 
Evans v. Spurgin, 11 Gratt. (52 Va.) 
615; Nelson y. Carrington, 4 Munf. 
(18 Va.) 332, 6 AmD 519. 

W. Va.—Phillips v. Piney Coal, etc., 
Co., 53 W. Va. 5438, 44 SE 1774, 97 
AmSR 1040; Bailey v. Calfee, 49 W. 
Va. 630, 39 SE 642; Shields v. Tarle- 
ton, 48 W. Va. 343, 37 SE 589; Kelly 
v. McQuinn, 42 W. Va. 774, 26 SE 
517; Pusey v. Gardner, 21 W. Va. 469. 

Eng.—Scotland L. Assoc. v. Siddal, 
3 De G. F. & J. 58, 64 EngCh 46, 
45 Reprint 800; Hickes y. Cooke, 4 
Dow 16, 3 Reprint 1074; Morse v. 
Royal, 12 Ves. Jr. 355, 33 Reprint 
134; Hatch v. Hatch, 9 Ves. Jr. 292, 
82 Reprint 615; Evans v. Brown, 
Wightw. 102, 145 Reprint 1190. 

50. Jones v. Perkins, 76 Fed. 82; 
Bogle v. Bogle, 23 Ala. 544; 
away v. Hyson, 89 Md. 305, 43 A 
806; Stiles v. Brown, 1 Gill (Md.) 
350; Dragoo y. Dragoo, 50 Mich. 573, 
15 NW 910. 

51. Badger v. Badger, 2 Wall. 
(U. S.) 87, 17 L. ed. 836; Morrow v. 
Matthew, 10 Ida. 423, 79 P 196; Kuhn 
v. Bercher, 114 La. 602, 38 S 468; Mc- 
Kee v. Downing, 224 Mo. 115, 124 
SW 7. 

{a] In suits based on fraud, lapse 
of time may operate by way of pre- 
sumption in favor of innocence, and 
complainant must make out a clear 
case of fraud before any relief will 
be granted. Prevost v. Gratz, 6 
mvneat. (Ul (Si) ) 481, “5. -ed). 31; 
Gould y. Gould, 11 F. Cas. No. 5,637, 
8 Story 516; Couch y. Couch, 9 B. 
Mon. (Ky.) 160; Dragoo vy. Dragoo, 
50 Mich. 573, 15 NW 910; Charter 
v. Trevelyan, 11 Cl. & F. 714, 8 Re- 
print 1273; Bowen v. Evans, 2 H. L. 
Cas. 257, 9 Reprint 1090. ; 

52. Stiles-v. Brown, 1 Gill (Md.) 
850; Allen v. Urquhart, 19 Tex. 480. 
See also Atty.-Gen. v. Central R. Co., 


Youmans, 


Had- 


68 N. J. Eq. 198, 59 A 348 [aff 70 
N. J..Eq. 797, 66 A 418] (holding that 
where the state alleges that a ripa- 
rian grant conveying lands included 
within the lines of an alleged high- 
way was obtained by false represen- 
tations as to the termination of the 
highway, made in the map accom- 
panying the application for the grant, 
and the question is whether the 
grant was in fact made in reliance 
on the representations, and the fil- 
ing of information to set aside the 
grant for this reason has been de- 
layed until all the officers who exe- 
cuted it on the part of the state are 
dead, the delay, although not of it- 
self a bar to relief, may be sufficient 
to prevent the state from insisting 
on the application of a mere rule of 
evidence as to the burden of proof as 
the basis of deciding that in the 
absence of proof to the contrary it 
must be conclusively presumed that 
the grant in question was in fact in- 
duced by the representations on the 
map as to the termination of the 
highway). 

53. U. S.—Hammond v. Hopkins, 
143 U. S. 224, 12 SCt 418, 36 L. ed. 
134; U. S. v. Moore, 12 How. 209, 
13 L. ed. 958; McNeil v. McNeil, 170 
Fed. 289, 95 CCA 485; U.S. v. Bee- 
bee, 17 Fed. 36, 4 McCrary 12 [aff 
IZ Sv8sse) 8S Sct, 1083, toe aus ed. 
121]. 

Ala.—Butt v. McAlpine, 167 Ala. 
521, 52 S 420. 

Ark.—Fielder v. Warner, 78 Ark. 
158, 95 SW 452. 

Ga.—Akins v. Hill, 7 Ga. 578. 

Ill.—Babcock vy. Farwell, 146 Ill. 
A. 307 [aff 245° Tll. 14, 91 NE 683, 
137 AmSR 284, 19 AnnCas 74]. ! 

Iowa.—Sunderland v. Sunderland, 
19 Iowa 325. 

Ky.—Long y. White, 5 J. J. Marsh. 
226. 
Md.—Syester v. Brewer, 27 Md. 288. 

Minn.—Miller v. Smith, 44 Minn. 
127, 46 NW 324. 

N. Y.—Plet v. Bouchard, 4 Edw. 
30 


Tenn.—Pope v. Alwell, 16 Lea 99; 
Pope v. Harrison, 16 Lea 82. 
Tex.—Brackenridge v. Howth, 64 
Tex. 190; Hines v. Thorn, 57 Tex. 98; 
Allen v. Urquhart, 19 Tex. 480. 
Vt.—Conner v. Chase, 15 Vt. 764. 
Va.—Selden v. Kennedy, 104 Va. 
826, 52 SE 635, 
LRANS 944, 7 AnnCas 879; Dadisman 


v. Long, 22 SE 850; Castleman v. 
Dorsey, 78 Va. 342. 
Eng.—Levy v. Stogdon, 


[1898] 1 
Chee4a7s [ate £18997 Che 6.4. 

Presumption of innocence of fraud 
see supra note 51 [a]. 

54. U. S—Abraham v. Ordway, 
158 UW. S. 416, 15 SCt 894, 39 Li, ed. 
1036; Wagner y. Baird, 7 How. 258, 12 
L. ed. 681. 

Ala.—Dunean v. Williams, 89 Ala. 
341, 7 S 416. 

N. C.—Graham v. 22 
N 


oe Oe 
Ss. C.—Elliott v. Morris, 5 S. C. Eq. 
281. 

Tenn.—Pope v. Alwell, 16 Lea 99; 
Pope v. Harrison, 16 Lea 82. 

55. U. S.—Houston Virst Nat. 
Bank v. Ewing, 103 Fed. 168, 43 
CCA 150. 

Ark.—Rhodes v. Cissel, 82 Ark. 367, 
101 SW 758. 

Cal.—Verdugo Cafion Water Co. v. 
Verdugo, 152 Cal. 655, 93 P 1021. 

Fla.—Southern L. Ins., etc., Co. v. 

ole, 4 Fla. 359. . 
vot walker vy. Ray, 111 Ill. 315; 
Cleaver vy. Green, 107 Ill. 67; Bush 
vy. Sherman, 80 Ill. 160; Hough v. 
Coughlan, 41 Ill. 130. 


Davidson, 


113 AmSR 1076, 4 | 
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justify a presumption against the existence or va- 
lidity of plaintiff’s right °* and in favor of the ad- 
verse right of defendant; or a presumption that’ 
if plaintiff was ever possessed of a right, it has 
been abandoned or waived,®* or has been in some 
manner satisfied,°® or that plaintiff has assented to 


Ind.—Ryason y. Dunten, 164 Ind. 
85, 73 NE 74. 

Ky.—Mutual L. Ins. Co. v. O’Neil, 
116 Ky. 742, 76 SW 839, 25 KyL 983; 
Kelley v. Culver, 116 Ky. 241, 75 SW 
272, 25 KyL 443; Farrow v. Farrow, 
6 B. Mon. 482; Patrick v. Chenault, 
6 B. Mon. 315; Reardon v. Searcy, 1 
Litt. 53; 

Md.—Hall v. Clagett, 48 Md. 223; 
Brendel v. Strobel, 25 Md. 395; Stei- 
ger v. Hillen, 5 Gill & J. 121. 

Mich.—Corby v. Trombley, 110 
Mich. 292, 68 NW 139; Ripley v. 
Seligman, 88 Mich, 177, 50 NW 143; 
Bangs y. Stephenson, 63 Mich. 661, 
30 NW 317; Kent County v. Grand . 
Rapids, 61 Mich. 144, 27 NW. 888. 

Mo.—Carson vy. Berthold, ete., Lum- 
ber Co., 270 Mo. 238, 192 SW 1018; 
Shelton yv. Horrell, 232 Mo. 358, 134 
SW 988, 137 SW 264; Dexter v. Mac- 
donald, 196 Mo. 373, 95 SW 359; Hud- 
son _v. Cahoon, 193 Mo. 547, 91 SW 
72; Bliss v. Prichard, 67 Mo. 181. 

N, H.—Pickering v. Pickering, 38 

103 


N. H. 400. 

N. Y.—Lockwood vy. Brantley, 

N. Y. 680, 9 NE 37; Huntington v. 
Titus, 50 App. Div. 468, 64 NYS 58 
{aff 169 N. Y. 579 mem, 61 NE 1130 
mem]; Nirdlinger vy. Bernheimer, 11 
NYS 609 [rev on other grounds 133 
N. Y. 45, 30 NE 561]; Arden vy. Arden, 
Pusonns.  Chat3s 

N. C.—Brochenbrough v. Mutual 
Reserve’ In Ins: Co, 145. N. (C7354, 
59 SE 118; Hamlin v. Mebane, 54 
NO CAELSe 

Pa.—Strimpfler v. Roberts, 18 Pa. 
283, 57 AmD 603. 

Ss. C—Sims vy. Aughtery, 23 S. C. 
Eq. 103; Riddlehoover v. Kinard, 10 
Sek Orab a fo haeiriln 

Tex.—De Cordova v. Smith, 9 Tex. 
129, 58 AmD 136. ; 

Va.—Tidball vy. Shenandoah Nat. 
Bank, 100 Va. 741, 42 SE 867; Bell v. 
Wood, 94 Va. 677, 27 SH 504; Taze- 
well v. Saunders, 13 Gratt. (54 Va.) - 
354; Nelson v. Carrington, 4 Munf. 
(18 Va.) 332, 6 AmD 519. 

Wash.—Gay v. Havermale, 27 
Wash. 390, 67 P 804. 

W. Va.—Harris v. Michael, 70 W. 
Va. 356, 73 SE 934; White v. Bailey, 
65 W. Va. 573, 64 SH 1019, 23 LRANS 
232; Depue v. Miller, 65 W. Va. 120, 
64 SE 740, 23 LRANS 1775; Patrick 
v.: Stark, 62 W. Va. 602, 59 SH 
606; Bailey y. Calfee, 49 W. Va. 630, 
39 SE 642; Shields v. Tarleton, 48 
W. Va. 343, 37 SE 589; Kelly v. Mc- 
Quinn, 42 W. Va. 774, 26 SE 517; 
Maslin v. Hiett, 37 W. Va. 15, 16 SE 
437; Trader vy. Jarvis, 23 W. Va. 100; 
Pusey v. Gardner, 21 W. Va. 469. 

Eng.—Lindsay Petroleum Co. v. 
Hurd, L. R. 5 PB. C. 221; De Bussche 
vit Alt! 18" Che 9D 286he Ze DRC L289; 
Harcourt v. White, 28 Beav. 303, 54 
Reprint 382; Roberts v. Tunstall, 4 
Hare 257, 30 EngCh 257, 67 Reprint 


645. 
Man.—Handel y. O’Kelly, 22 Man. 


62. 

{a] Rebuttal—This presumption, 
being one of fact, may be repelled 
by proof of incompatible facts. 
Reardon v. Searcy, 1 Litt. 53; Hudson 
v. ‘Cahoon, 193 Mo. 547, 91 SW 72; 
Pickering v. Pickering, 38 N. H. 400; 
Falls v. Torrance, 11 N. C. 412; Nel- 
son v. Carrington, 4 Munf. (18 Va.) 
332, 6 AmD 519; White v. Bailey, 
65 W. Va. 573, 64 SH 1019, 23 LRANS 
232. 

Abandonment or waiver as preclud- 
ing’ relief see supra § 213. 

56. Ala.—Butt v. McAlpine, 167 
Ala. 621, 52 S 420; Solomon v. Solo- 
mon, 81 Ala. 505, 1 S 82. 

Ga.—Akins y. Hill, 7 Ga. 578. 


cap ae 


_ 80 Ill. 160; McConnell v, Pierce, 116 
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or acquiesced in the adverse right 


or a presumption that the evidence of the transac- 
tion in issue has been lost or beconie obscured,*® or 
that conditions have changed. since the right ac- 
crued,®® and that in consequence the adverse party, 
would be prejudiced by its enforcement.®° 

[§ 223] 3. Assent to or Acquiescence in Ad- 
In General. One who has affirnia- 


verse Right—a. 
tively by words. or conduet indicated 


adverse claim of another is guilty of laches if for a 


Ind.—Jones v. Jones, 91 Ind. 378. | 

Ky.—Bright v. Louisville, ete. R. 
Co., 87 SW 780, 27 KyL 1052; Baker v. 
Baker, 13 B. Mon, 406; Smith v. 
Kincaid, 4 J. J. Marsh. 239; Barnett 
v. Emmerson, 6 T. B. Mon, 607. 

N. Y.—Giles v. Baremore, 5 Johns. 
Ch. 545; Newcomb v. St. Peter’s 
Ghurch, 2 Sandf. Ch. 636. 

N. C.—Hamlin y. Mebane, 54 N. C. 
18 


Ss. G—Mobley v. Cureton, 2 S. C. 
140; Barnwell v. Barnwell, 11 S. C. 
Eq. 228; Hunt v. Smith, 24 S. C. Ea. 
465. 
Tex.—Glasscock v. Nelson, 26 Tex. 
150; Smith v. Hampton, 13 Tex. 459. 
Vt.—Spear v. Newell, 13 Vt. 288. 
Va.—Robertson y. Read, 17 Gratt. 
(58 Va.) 544. : 
Eng.—Harcourt v. White, 28 Beav. 
308, 54 Reprint 382. : 
[a] Rebuttal—The presumption 
of satisfaction is barely a presump- 
tion of fact, and may be repelled by 


incompatible facts. Reardon Vv. 
Searcy, 1 Litt. (Ky.) 538. 
Presumption of payment from 


lapse of time generally see Payment 
[30:,Cye 1273). 

57. U. S.—Balfour v. San Joaquin 
Valley Bank, 156 Fed. 500; Steinbeck 
vy. Bon Homme Min. Co., 152 Fed. 
S23 PsIviocad 4415, National Cash 
Register Co. v. Union Computing 
Mach. Co., 143 Fed. 342; U. S. v. 
Brown, 141 Fed. 423; U. S. v. Luce. 
141 Fed. 385. 

Ala.—Veitch v. Woodward Iron 
Co., 76 S 124; Cole y. Birmingham 
Union .R. Co., 143.Ala. 427, 39 S 
403. ° 

Tll.—Howe v. South Park Comrs., 
419 Ill. 101, 7 NE 333; Cleaver v. 
Green, 107 Ill, 67; Bush v. Sherman, 


ll. A. 103. 

- BO ae ae v. Dunten, 164 Ind. 

5, 738 NE 74. 

z Md.—Ripple v. Kuehne, 100 Md. 
672, 60 A: 464; McCoy v. Poor, 56 

Ssh 
PoMioc “baxter v. Macdonald, 196 Mo. 
373, 95 SW 359; Bliss v. Prichard, 

Mo. 181. 
we J.—Leaver vy. Gorman, 73 N.. J. 
Bigt.129, (67 A 111; lozier»v, Hill, 
68 N. J. Eq. 300, 59 A 234. 

W. Va.—Kelly v. McQuinn, 42 W. 
Va. 774, 26 SE 517; Trader v, Jar- 
vis, 23 W. Va. 100; Pusey v. Gard- 
ner, 21 W. Va. 469. ’ 

Eng.—Scotland L. Assoc. y. Siddal, 
3 De G. F. & J..58, 64 HngCh 46, 45 
Reprint 800. i 

[a] Rebuttal.—Repeated assertion 
of a right and of demands for re- 
dress may, however, rebut a pre- 
sumption of acquiescence in the act 
complained of, and indeed establish 
the contrary fact—that plaintiff has 


constantly clamored against it. 
Young v. Chicago, ete., R:~Co,, 28 
Wis. 171. 


58. U. S—Jones v. Perkins, 76 Fed. 
82. And see Wagner v. Baird, 7 How. 
934, 12 L. ed. 681 [quot Abraham 
v. Ordway, 158 U. S. 416, 15 SCt 894, 
39 L. ed. 1036 (where the court said: 
“Length of time necessarily obscures 
all human evidence, and deprives 
parties of the means of ascertaining 
the nature of the original transac- 
tion’); U. S. v. Beebee, 17 Fed. 36, 
4 McCrary 12 (aff 127 U. S. 338, 8 
Sct 1083, 32 L. ed. 121)]. 

Ga.—Akins v. Hill, 7 Ga. 573. 


EQUITY 


of defendant ;5* 


his assent to the | be enforced.®* 


Ill.—Maher yv. Farwell, 97 Ill. 56. 

Mich.—Loomis y. Brush, 36 Mich. 

N. J.—United Boxboard, etc., 
Vas MeBwan «Bros: .Co., .€Ons)i lO. A 
550; Lutjen'v. Lutjen, 64 N. J. Eq. 
773,.53 A> 625. 

Pa,—Bauer’s Estate, 12 Pa. Co. 77. 

Va.—Bell v. Moon, 79 Va. 341. 

“The lapse of time, where the de- 
lay has been great, and there are no 
excusatory circumstances to palliate 
it, carries with it a reasonable in- 
ference, if not a presumption, that 
the parties and the court have not 
the light, and cannot obtain that 
knowledge of the circumstances sur- 
rounding the transaction sought to 
be investigated, that a prompt and 
reasonable assertion of the claim 
might have afforded. The doc- 
trine of laches as a defense pre- 
sumes that the lapse of time is con- 
stantly destroying the evidence of 
rights, and that the death of wit- 
nesses and the loss of documentary 
evidence is its ordinary consequence.” 
Per Swan, J., in Jones y. Perkins, 
76 Fed. 82, 84. 

[a] Courts take judicial notice of 
the probability that in the course 
of a delay of thirty-eight years wit- 
nesses who were of mature years 
and discerning judgment at the com- 
mencement of that period have 
either died or permitted the ordinary 
events of that period to pass from 
their memory. Hawley v. Von Lan- 
ken, 75 Nebr. 597, 106 NW 456. 

hoss or obscuration of evidence as 
precluding relief see infra § 229. 

59. United Boxbcard, ete., Co. v. 
McEwan Bros. Co., (N. J. Ch.) 764 A 
550; Lutjen v. Lutjen, 64 N. J. Ha. 
773, 53 A 625. 

Change in conditions as preclud- 
ing relief see infra § 225. 

60. McNeil v. McNeil, 170 Fed. 
289, 95 CCA 485 [aff 78 Fed. 834]; 
Jones y. Perkins, 76 Fed. 82; Boone 
v. Templeman, 158 Cal. 290, 110 P 
947, 1389 AmSR 126; Shiels v. Na- 
than, 12 Cal. A. 604, 108 P 34; United 
Boxboard, etc., Co. v. McEwan Bros. 
Cos sQNewda Che) 76) Ay 550:., Lutyens -v; 
Lutjen, 64 N. J. Eq. 773, 58 A 6535. 

Prejudice to adverse party as pre- 
cluding relief see infra § 225. 

61. U. S.—Baker vy. Cummings, 169 


U.S. 189, 18 SCt 867,42 li: eds 711; 
Goode v. Gaines, 145 U. S. 141, 12 
SCt 839, 36 L.\.ed. 654; Hoyt ly, 


Sprague, 1038 U. S. 613, 26 L. ed. 585; 
Slicer v. Pittsburg Bank, 16 How. 
571, 14 L. ed. 1063; American Stave, 
etc., Co. v. Butler, County, 93 Fed. 
ey Van Vieet v. Sledge, 45 Fed. 


Cal.—Stevenson v. Boyd, 153 Cal. 
630, 96,P 284, 19 LRANS 525; Flem- 
ing) Vay hay,f-19 Cal BAv e276," 1252 © 
761, 762 [eit Cyc]. 

Colo.—Woodruff v. Williams, 35 
Colo. 28, 85 P 90, 5 LRANS 986. 

Ga.—Bailey v. Ross, 71 Ga. 771. 

Tll.—MeMillan v. McMillan, 184 Ill. 
230, 56 NE 302 [aff 84 Ill. A. 441]; 
Sanford v. Finkle, 112 Ill. 146. 
eae eee uce v. Gratia, 17 La, Ann, 

Md.—Anderson y. Anderson, 89 Md. 
1; 42%A 207. 

Mich.—Corby vy. Trombley, 110 
Mich. 292, 68 NW 139. 

N. J.—Norfolk, ete., Hosiery Co. v: 
Arnold, 49 N. J. Eq. 390, 23 A 514; 
Chetwood vy. Berrian, 39 N. J. Ea. 
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long time thereafter he makes no, assertion of his 
own claim, and in consequence its enforcement 
would work injustice.*! 
plaintiff has acquiesced for an unreasonable length 
of time in the assertion or the operation of a right 
adverse to his own. From acquiescence, the court may 
presume assent to the adverse right,®? and the conse- 
quent abandonment or waiver of the right sought to 
Accordingly, acquiescence in an \ad- 
verse right is an important element of laches,®+ 


This rule applies where 


203 [aff 39 N. J. Eq. 517]. 

N. Y.—McCarty v. Downes, 161 
App. Div. 667, 146 NYS 973. 

Oh.—Lamkin vy. Robinson, 15 Oh. 
Cir, Ct. N.. Si 126. 

Or.—Baber v. Caples, 71 Or. 212, 
226, 188 P 472, AnnCasi916C,. 1025 
[quot Cye]. 

Pa.—New York, etc., Land Co. v. 
Weidner, 169 Pa. 359, 32 A 557; 
Youse y. McCarthy, 51 Pa. Super. 
306, 312 [cit Cyc]. 

S. C.—Phillips v. Yon, 61 S. C, 426, 
39 SE 618. 

Va.—Jameson vy. Rixey, 94 Va. 342, 
26 SE 861, 64 AmSR 726; Smith vy. 


Henkel, 81 Va. 524. 
Wash.—Studebaker y. Beek, 83 
Wash. 260, 145 P 225. 
W. Va—Whittaker v. Southwest 


Virginia Impr. Co., 34 W. Va. 217, 12 
Chi; 507; Arnold y. Casner, 22 W. Va. 
ee ees. v. Wadland, 25 Ont. 
62. U. S—Dade v. Irwin, 2 How. 
383, 11 L. ed. 308; Naddo v. Bardon, 
51. BMeéed: 493,.2.CCA 335+ Piatt vy. Vat- 
tier, 19 F. Cas. No. 11,117, 1 McLean 
146 [aff.9 Pet. 405, 9 L. ed. 173]. 
Ala.—Veitch v. Woodward Iron Co., 
76S 124. 
5i-- Wlary 


Fla.—Geter v. 
423, 49 S 131. 

Ga.—Brown vy. Weaver, 28 Ga. 377. 

ida.—Ryan v. Woodin, 75 P 261. 

Ill.—MecConnell y. Pierce, 116 Ill. 
A; 103. 

Ind.—Ryason vy. Dunten, 164 Ind. 
85, 73 NE 74. 

Iowa.—Grand Lodge A. O. U. W. 
v. Graham, 96 Iowa 592, 65 NW. 837, 
31, LRA 1338; 

Md.—Henderson y. Harper, 127 Md. 
429, 96 A 550, AnnCas1917€ 93. 

Mo,—Blackford vy. Heman Constr. 
Co., .182. Mo.) A, 157, .112 SW) 287: 

N. H.—Clark v. Clough, 65 N. H. 


43, 23 A 526. 

N. Y.—Williams vy. Rutherford 
Realty .Co., 159 App. Div. 171, 144 
NYS 357; Clarke v. Borough Asphalt 
Co.,. 93--Mise. 662, 157 NYS 581; Ber- 
gen vy. Bennett, 1 Cai. Cas. 1, 2 AmD 
281; Mitchell v. Lenox, 1 Edw. 428. 

Vt.—Drake v. Wild, 70 Vt. 52, 39 
A 248. 

W. Va.—Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 23 LRANS 775; Bry- 
ae v- Groves, 42 W. Va. 10, 24 SBE 

iss cstolden v. Meadows, 31 Wis. 


Simmons, 


Hing.—Sayers vy. Collyer, 28 Ch. D. 
103, 138 ERC 101. 

Can.—Toothe y. Kittredge, 24 Can. 
SuiC=2 8%. 

[a] Whether a presumption of as- 
sent exists depends on the cireum- 
stances of the particular case. Mor- 
ris v. Stevens, 17 Pa. Co. 209 [aff 118 
Pa. bb63 coma abla 

Mere delay as evidence of assent 
to adverse right see supra § 222. 

63. Pioneer Min. Co. v. Pacific 
Coal Co., 4 Alaska 463; Ryan v. 
Woodin, 9 Ida. 525, 75P 261; Dex- 
ter v. Macdonald, 196 ,Mo. 378, 95 
SW. 359; Bliss v. Prichard, 67 Mo. 


181. 

64. U. S.—Curtis v. Lakin, 94 Fed. 
254). 36) COA S222. 

Ala.—Chavers v. Mayo, 79 S 594; 
Bradley v. Singleterry, 178 Ala. 106, 
59 S 58; Butt v. McAlpine, 167 Ala. 
521, 52 S 420. 

Cal.—Stevenson v. Boyd, 153 Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and if long continued it bars relief.%* 
larly is this so where plaintiff asserts an inter- 
est in land after long acquiescence in defendant’s 
possession under claim of right,°* or seeks to en- 
force a covenant or condition after considerable 
acquiescence in continuing breaches,®7 or sues to 
impeach settlements after long inaction.** Whether 
there has been acquiescence in a particular case de- 
pends on its own peculiar circumstances.°® 


630, 96 P 284, 19 LRANS 525; Chap- 
man v. State Bank, 97 Cal. 155, 31 
P 896. 

Ill. East St. Louis Connecting R. 
Co. Vv. Hast St. Louis, 81 Tl. A. 109 
[aff 182 Ill. 4383, 55 NE 533]. 

Ky.—Welch v. Cornett, 29 SW 312, 
16 KyL 589. 

Md.—Levenson vy. Bonaparte, 131 
Md. 635, 102 A 998; Ripple v. Kuehne, 
100 Md. 672, 60 A 464; Preston v. 
Horwitz, 85 Md. 164, 36 A 710. 

Mo.—Reel vy. Ewing, 71 Mo. 17. 

Wis.—Likens vy. Likens, 136 Wis. 
321, 117 NW 799. 

65. U.S.—lIrvine v. Irvine, 9 Wall. 
617, 19 L. ed. 800; Swain v. Seamens, 
9 Wall. 254, 19 L. ed. 554; Bispham 
v. Price, 15 How. 162, 14 L. ed. 644; 
Thurmond v. Chesapeake, ete., R. Co., 
140 Fed. 697, 72 CCA 191; Georgia 
Cent. R., etc., Co. v. Farmers’ L. & T. 
Co., 112 Fed. 81; Streight v. Junk, 
59 Fed. 321, 8 CCA 137; Williams v. 
Boston, etcy R. Co.) 29 Bb. Cas. No. 
BL Tt6, 4 Ban. & A. 441, 17 Blatchf. 

Ala.—Clifton Iron Co. v. Dye, 87 
Ala. 468, 6 S 192. i 

Alaska.—Alaska Northern R. Co. y. 
Alaska Cent. R. Co., 5 Alaska 304. 

Colo.—Great West Min. Co. vy. 
Woodmas of Alston Min. Co., 14 
Colo.-"90, 23 PP 908. 
ea bre v. Elliott; 1 Del. Ch. 

Fla.—Geter v. Simmons, 57 Fla. 
423, 49 S 131. 

Ida.—Ryan vy. Woodin, 9 Ida. 525, 
WD P 261, 

Tll.—Oehmich y. Hedstrom, 251 

481, 96 NE 256; McConnell v. 
Pierce, 116 Jll. A. 103; Richeson v. 
Richeson, 8 Ill. A. 204. 

Ky.—Louisville Coffin Co. v. War- 
ren, 78 Ky. 400. 

Mass.—Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 387, 138 AmSR 370, 
28 LRANS 634; Dunphy v. Traveller 
Newspaper Assoc., 146 Mass. 495, 16 
NE 426. : 

Mo.—Scehradski v. Albright, 93 Mo. 
42, 5 SW 807; Scheurich v. Southwest 
Missouri Light Co., 109 Mo. A. 406, 
84 SW 1003. 

N. H.—Wiggin v. Swamscot Mach. 


Bou 6SON DE Euai4gig aw o7. 
N. Ji-—Brady “vy. Atlantic City, 53 
N. J. Eq. 440, 32 A 271; Atty.-Gen. 


v. New York, ete, R. Co., 24 N. J. 
Eq. 49; Meigs v. Lister, 23 N. J. 
Eq. 199; Carlisle v. Cooper, 21 N. J. 
Eq. 576; Morris, ete., R. Co. v. Prud- 
den, 20 N. J. Eq. 530; Gifford v. New 
Jersey R., etc., Co., 10 N. J. Eq. 171; 
Hulme v. Shreve, 4 N. J. Eq. 116; 
Southard v. Morris Canal, etc., Co., 
fn NJ. Ha. 518. ‘ 

N. M.—Patterson v. Hewitt, 11 N. 
M. 1, 66 P 552, 55 LRA 658 [aff 195 
as.) 309, 25° SCt) 35, 49) Lived. 214]. 

N. Y.—Mt. Morris v. King, 8 App. 
Div. 495, 40 NYS 709 [aff 158 N. Y. 
450, 53 NE 214]; Hentz v. Long 

13 Barb. 646. 

N. C.—Simpson y. Justice, 43 N. 
BAERS 

On——-Goodine var Cinciniat, (etc., 
€anal Co., 18 Oh. St. 169, 98 AmD 
O5. 

Pa—Grey v. ‘Ohio, ‘etc.,"R: Co., 1 


Grant 412; Hieskell v. Gross, 7 Phila. 
317. 

R. I.—Sprague v. Steere, 1 R. I. 
247. 


Tenn.—Madison y. Ducktown Sul- 
phur, etc., Co., 113 Tenn. 331, 83 SW 
658. 

Va.—Inge v. Inge, 120 Va. 329, 91 
SBE 142; Bell v. Wood, 94 Va. 677, 


EQUITY 


Particu- 


alive.7+ 
necessarily 


Acqui- 


27 SE 504; Gibboney v. Kent, 82 
Va. 383, 4 SE 610; Hatcher v. Hall, 
UE Meats. SE 

Wis.—Dorner y. School Dist. No. 5, 
137 Wis. 147, 118 NW 353, 19 LRANS 
171; Helms v. McFagiden, 18 Wis. 191. 

Eng.—Gaunt v. Fynney, L. R. 8 Ch. 
8; Western v. Macdermott, L. R. 2 
Ch. 72; Goldsmid vy. Tunbridge Wells 
Impr. Comrs., L. R. 1 Ch. 349; Tip- 
ping v. St. Helen’s Smelting Co., L. 
R. 1 Ch. 66; Ramsden y. Dyson, L. 
R. 1 H. L, 129, 15 HRC 374; Bankart 
v. Houghton, 27 Beav. 425, 54 Re- 
print 167; Oldaker v. Hunt, 19 Beav. 
485, 52 Reprint 439; Rochdale Canal 
Co. v. King, 16 Beav. 630, 51 Reprint 
925; Hilton v. Granville, 1 Cr. & 
Ph. 283, 18 EngCh 288, 41 Reprint 
498; Williams v. Jersey, 1 Cr. & Ph. 


Sit, 18a bnesChy Ole y4ie treprint a424: 
Pulling v. London, etc., R. Co., 3 De 
GA Jee. (SH 66 68 Ene Gh =5010246 


Reprint 793; Atty.-Gen. v. Luton Lo- 
cal Bd. of Health, 2 Jur. N. S. 180; 
Jones v. Royal Canal Co., 2 Molloy 
319; Haines y. Taylor, 2 Phil. 209, 
22 EngCh 209, 41 Reprint 922; Bir- 
mingham Canal Co. v. Lloyd, 18 Ves. 
Jr. 515, 34 Reprint 413. 

66. U. S.—Gildersleeve v. New 
Mexico Vina Gor, GMS 1s * Sp eps. e LO. 
SCt 663, 40 L. ed. 812. 

Ark.—Peeples v. Aydelott, 125 Ark. 
SOL LST SW ETL. 

Del.—Van Dyke v. Johns, i Del. 
Ohi His. a2 Aon DG: 

D. C.—Levis v. Kengla, 8 App. 230 
[aff 169 U. S. 284,.18 SCt 309, 42 L. 
ed. 728]. Ly 


Ga.—Basch vy. 
Ga. 518, 68 SE 75. 

Tll.—-Oehmich v. Hedstrom, 251 Ill. 
481. 96 NE 256; Vermilion County 
Children’s Home vy. Varner, 192 fll. 
594, 61 NE 830; Bates v. Gillett, 132 
Tll. 287, 24 NE 611; Howe v. South 
Park Comrs., 119 Ill. 101, 7 NE 333; 
Cleaver v. Green, 107 Ill. 67; Bush 
vy. Sherman, 80 Ill. 160. ‘ 

Towa.—Horr v. French, 99 Iowa 73, 
65 NW ‘581. 

Kan.—Chouteau vy. Klapmeyer, 68 
Kam 829,075 21009. 

Ky.—Predestinarian Baptist Church 
v. United Baptist Church, 139 Ky. 
110, 129 SW 546; Martin v. Royse, 
52 Sw 1062, 21 KyL 775 [reh den 
54 SW 177, 21 Kyl 1353]. 

Md.—In re Richards, 97 Md. 608, 
55 A 3884, 63 LRA 145; Anderson y. 
Anderson, 89 Md. i, 42 A 207. 

Mass.—Hermanns v. Fanning, 151 
Mass. 1, 23 NE 493. 4 

Mich.—Buell v. Menominee River 
Lumber Co., 163 Mich. 102, 127 NW 
767; Birdsall v. Johnson, 44 Mich. 
134, 6 NW 226. 

Minn.—Hanson v. Sommers, 105 
Minn. 434, 117 NW 842. 

N. J.—Quairoli v. Italian Ben. Soc., 
64 N. J. Eq. 205, 53 A 622. 

N. Y.—Mayville State Bank v. Jen- 
nings, 78 Mise. 524, 188 NYS 606. 

N. C.—Wainwright v. Massenburg, 
129 N. C. 46, 39 SE 725. 

Pa.—Brown v. Kemmerer, 214 Pa. 
Daily GoneAnn S2ian, 

I.—Gorham v. Sayles, 23 R. I. 
449, 50 A 848. 


Frankenstein, 


R. 


Tex.—Parker v. Spencer, 61 Tex. 
155; 

Vt.—Drake v. Wild, 70 Vt. 52, 39 
A 248. 

Wash.—Boyle vy. Oleson, 58 Wash. 
670, 109 P 208. 

67. Mo.—Hand y. St. Louis, 158 
Mo. 204, 59 SW 92. 

J.—Trout v. Lucas, 54 N. J. 


ING 
Eq. 361, 35 A 153. 
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escence of plaintiff cannot be inferred from mere in- 
action where there was no occasion for an earlier 
assertion of his right,’° although the continual as- 
sertion of an executory right, unaccompanied by 
any act to give effect to it, cannot avail to keep it 
Nor does mere submission to an injury 
constitute acquiescence,?? 
wrong is continuing in its nature, at all events if 
there is an element of fraud in the case;"? it is not 


where the 


N. Y.—Sebald vy. Mulholland, 6 
Misc. 349, 26 NYS 913. 

Eng.—Sayers v. Collyer, 28 Ch. D. 
103, 13 HRC#101. 

Ont.—Toronto vy, Toronto Light 
Co., 10 Ont. L. 621, 6 OntWR' 443, 3 
OntWR 825. 

68. U. S.—Baker v. Cummings, 169 
UPS FASS) MLSS CES ote aot aed wana: 
[rewS -Apps @D:4G) wise 

Kan.—Taylor y. Ladd, 53 Kan. 584, 
36 P 987. 

N. C.—Petty v. Harman, 16 N. GC. 


191. 

Pa.—Philadelphia Trust, ete., Co. 
v. Philadelphia, ete., Coal, ete., Co., 
139 SPas (534, “219 3Ay 705" Tredeli™® iv, 


Klemm, 19 WklyNC 539. 

Va.—Eubank v. Barnes, 93 Va. 153, 
24 SE 998; Irvine v. Robertson, 3 
Rand. (24 Va.) 549. 

aches in attacking compromise 
and settlement see Compromise and 
Settlement § 59. 

69. Lamar ‘vy. Hale, 79 Va. 147. 

Acquiescence defined see 1 C. J. 
p 905. 

Laches as dependent on circum- 
stances see supra § 217. 

Mere delay as evidence of acqui- 
escence See supra § 222. 

70. U. S.—Missouri v. State of Il- 
lindis, 180° WU. S27208;, 21. °SCt 331,45 
L. ed. 497; Hart vy. Buckner, 54 Fed. 
925, 5 CCA 1 [aff 52 Fed. 835]. 

Ark.—Rhodes vy. Cissel, 82 Ark. 367, 
101 SW 758. 

Ill.— Chicago, ete., R. Co. v. Chi- 
Gago; etc. RR. (Co.;, A Ze til seAte 5 6 bate 


Kan.—Harris v. Defenbaugh, 82 
Kan. 765, 772, 109 P 681 [quot Cyc]. 

Nebr.—Oliver vy. Lansing, 48 Nebr. 
338, 67 NW 195. 

N. J.—Laird vy. Atlantic Coast San- 
tary (Gos cw UNG Ain 1DOR: OR ye oy 
Oh.—Caldwell y. Caldwell, 45 Oh. 
St. 512, 15 NE 297; Gross v. Wiener, 
AsO, Cire CU INjS., bs: 

Va.—Cole v. Ballard, 78 Va. 139. 

W. Va.—Williams v. Croft Hat, 
etc:, Co., 82) W. Va. 549;,.96 SE 929. 

71. U. S—Mackall v. Casillar, 137 


| 260 Ill. 246, 103 NE 264]. 


WEES. 556; Jie SCr 785 34 Dewedh aves 
Ill. Kerfcot v. Billings, 160 Il. 
563, 438 NE 804. 


Mich.—McKee v. Grand Rapids, 137 
Mich. 200, 100 NW 580. 

Eng.—Lehmann y. McArthur, L. R. 
3 Ch. 496; Clegg yv. Edmondson, 8 
De G M. & B. 787, 57 EngCh 608, 
ep eae Belay, 


. B.—Farrell v. Portland Rolling 
Mills Co., 38 N. B. 364. 
72, D. C.—Nash vy. Milford, 33 


App. 142. ‘ 

Kky.—McHvgh y. Louisville Bridge 
Co., 65 SW 456, 28 KyL 1546. 

N. Y.—Venner v. New York Cent., 
ete; ky. -Co., Vl? SApp. Ss Div. 2296) 64 
ye 626 [aff 94 Mise. 671, 158 NYS 
602]. 

Tex.—Carmichael v. Ballard, (Civ. 
A.) 31 SW 80; Grant y. Hill, (Civ. A.) 
30 SW 952. 

Eng.—De Bussche vy. Alt, 8 Ch. D. 
286, 2 ERC 289; Ecclesiastical Comrs. 
v. North Eastern R. Co., 4 Ch. D. 845; 
Broadbent v. Imperial Gas Co., 2 Jur. 
Ne Sy 1132; 

73. Saxlehner v. Wisner, etc., Co., 
179 U. S. 19, 21 SCt 7, 45 L. ed. 60 [rev 
91 Fed, 536, 33 CCA 291]; Citizens’ Sav. 
ete., Co. v. Illinois Cent. R. Co., 182 
Fed. 607, 105 CCA 145 [rev 173 Fed. 
556]; Stearns-Roger Mfg. Co. v. 
Brown, 114 Fed. 939, 52 CCA 559; 
Mahler vy. Sanche, 121 Ill. A. 247 [rev 
223 Tll. 1386, 79 NE 9]; Sanders vy. 
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for a wrongdoer to impose extreme vigilance and 
promptitude as’ conditions to the exercise of the 
right of the person injured.74 So the doctrine of 
laches does not apply where defendant has acted 
in open and known hostility to plaintiff’s rights and 
has been misled by no apparent acquiescence on 
In such case no consideration of 
good faith requires that plaintiff should open the 
legal warfare at the very earliest opportunity. 
When a hostile attitude is thus taken, the chal- 
lenged party may justly be expected, and reason- 
ably be allowed, to be wary and deliberate in choos- 
ing his time and opportunity for attack. The law 
does not demand the utmost exertion of diligence 
in repelling a hostile invasion of one’s rights delib- 
erately undertaken with full knowledge of all the 


plaintiff’s part. 


facts.75 


[§ 224] b. Possession of Plaintiff or Defend- 


Jacob, 20 Mo. A. 96; McConnell v. 
Combination Min., ete., Co., 30 Mont. 
239, (6. P 4194; 104 AmSR 7708. 

74. U. S.—Pence v. Langdon, 99 
U. S. 581, 25 L. ed. 420; Old Colony 


Trust Co. v. Dubuque Light, etce., 
Cor, 89) Bed. 794. 

Iil.—McDonald y. Stark, 176 Ill. 
456, 52 NE 387. 

Ind.—Tarkington v. Purvis, 128 


Ind. 182, 25 NE 879, 9 LRA 607. 

Md.—Blondell v. Consolidated Gas 
Co., 89 Md. 732, 43 A 817, 46 LRA 
187. 

Mass.—Montgomery v. Pickering, 
116 Mass. 227; Linzee v. Mixer, 101 
Mass. 512. 

Nebr.—Fitzgerald .y. Fitzgerald, 
ete., Constr. Co., 44 Nebr. 463, 62 NW 
899 [writ of error dism 160 U. S. 556, 
16 SCt 389, 40 L. ed. 586]; Foley v. 
Hontry, 41 Nebr. 563, 59 NW 781. 

R. J.—Lonsdale Co. v. Woonsocket, 
21 R. I. 498, 44 A 929. 

Wis.—Young v. Chicago, ete. R. 
Co;,28) Wis. 174. 

Eng.—Moxon y. Payne, L. R. 8 Ch. 
881. 

75. Colo.—Williams v. Routt Coun- 
tys 137, Colo.) 65; 84.P. 1109. 
Mass.—Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634. 

Mich.—Cusick v. Spencer, 149 Mich. 


434, 112 NW 1111; Beal v. Chase, 31 
Mich. 490. 

Mo.—Potter v. Schaffer, 209 Mo. 
586, 108 SW 60; Marshall. v. Hill, 


246 Mo. 1, 151 SW 181. 

N. Y.—New York Bank-Note Co. v. 
Hamilton Bank-Note Engraving, etc., 
Co., 28 App. Div. 411, 50 NYS 1093. 

Pa.—Hansell v. Downing, 17 Pa. 
Super. 22 

EY Be uane Co. v. Woonsocket, 
21 R. I. 498, 44 A 929. 

U. S.._Simmons Creek Coal Co. 
142 UNS. F407 125 SCt 

ed. 10638; Ruckman v. 

Cory, 1290. SH 887,09) SCrsLG 82) da: 


ed. 728; Buchannon vy. Upshaw, Al 
How. 56, 11 L. ed. 46; Seefeld v. 
Duffer, 179 Fed. 214, 108 CCA 32 


S, 616, 31 SCt 
Gunnison Gas, 
91 Fed. 191; 


{certiorari den 220 U. 
%20, 55 Wa) ed... 61115 
etc., Co. v: Whitaker, 
Massenburg v. Denison, 71 Fed. 618, 
18 CCA 280; Lemoine vy. Dunklin 
County, 51 Fed. 487, 2 CCA 343 [aff 
46 Wed. 219, 38 Fed. 567]. 
Ala.—Ogletree v. Rainer, 152 Ala. 
467, 44 S 565; Jones v. McNealy, 
139 Ala. 379, 35 S 1022, 101 AmSR 
88; Treadwell v. Torbet, 119 Ala. 
279, 24 S 54, 72 AmSR 918; Harold 
v. Weaver, 72 Ala. 373. 
Alaska.—Pioneer Min. Co. v. Pa- 
cific Coal Co., 4 Alaska 463. 
Ark.—Grayson v. Bowlin, 70 Ark. 
145, 66 SW 658. 
Cal.—De Mallagh v. De Mallagh, 
17 Cal. 126, 19 P 256; Barroilhet v. 
Anspacher, 68 Cal. 116, 8 P 804; Mal- 
lagh v. Mallagh, 16 P 535. 
Colo.—Dunne v. Statesbury, 16 


EQUITY 


ant. 


fense to a suit 


Colo. oo 26 P 338. 
D. G— Brainard v. Buck, 16 Ap 
595 [aft 184 U. S. 99, 22 SCt 458, Pté 


L. ed. 449]. 

Ga.—Athens Terminal Co. v. Athens 
Fdy., etce.,, Works, 129 Ga. 393, 58 
SE 891 

Tda.—Bergen v. Johrson, 21 Ida. 
619, 123 P 484. 

Ill.—Sheldon v. Dunbar, 200 Ill. 
490, 65 NE 1095; Brumback y. Brum- 


back, 198 Ill. 66, 64 NE 741; Dor- 
man v. Dorman, 187 Ill. 154, 58 NH 
235, 79 AmSR 210; Gordon v. John- 
son, 186 Ill. 18, 57 NE 790; Hender- 
son v. Harness, 184 Ill. 520, 56 NH 
786; Shaw v. Allen, 184 Ill. 77, 56 
NE 403 [aff 85 Ill. A. 223]; Boyd v. 
Boyd, 163 Ill. 611, 45 NE 118; Parker 
v. Shannon, 137 Ill. 376, 27 NE 525; 
Newell v. Montgomery, 129 Ill. 58, 
21 NE 508; Orthwein vy. Thomas, 127 
Ill. 554, 21 NE 430, 11 AmSR 159, 
4 LRA 434; Bush v. Stanley, 122 Ill. 
406, 13 NE 249; Wilson v. Byers, 77 
Ill. 76; Mills v. Lockwood, 42 Ill. 
111; Belinski v. National Brewing 
Co., 109 Ili. A. 647. 

Towa.—Gray v. Bloom, 151 Iowa 
566, 132 NW 42; Marshall v. Meyer, 
92 NW 693; Chase v. Kaynor, 78 
Iowa 449, 48 NW 269. 

Ky.—May v. Fenton, 7 J. J. Marsh. 
306; Barbour v. Whitlock, 4 T. B. 
Mon. i180; Reardon v. Searcy, 1 Litt. 
58; Reardon vy. Searcy, 3 A. K. Marsh. 
589; Calmes v. Buck, 4 Bibb 453. 

Md.—Eakle vy. Hagan, 101 Md. 22, 


60 A 615. : 
Mich.—Michie vy. Ellair, 54 Mich. 
Boyce v. Danz, 29 


518, 20 NW 564; 
Mich, 146; Farmers’, etc., Bank vy. 
74 Minn. 


Detroit, 12 Mich. 445. 

Minn.—Hayes vy. Carroll, 
134, 76 NW 1017; Backus yv. Burke, 
63 Minn. 272, 165 NW 459; Baker vy. 
Kelley, 11 Minn. 480. 

Mont.—Wright v. Brooks, 47 Mont. 
99, 109; 130 P 968) [cit Cye]. 

Nebr.—McNea v. Moran, 101 Nebr. 
476, 1683 NW 766, 

N. J.—Flaherty v. Cramer, 62 N. 
J. Eq. 758, 48 A 565. 

N. Y.—-Evertson Vv. 
Johns. Ch. 497. 

N. C.—Mask y. Tiller, 89 N. C. 
423. 


Pa.—Master v. Roberts, 244 Pa. 
342, 90 A 7385; White v. Patterson, 139 
Pa. 429, 21 A 860; Harris vy. Harris, 


Tappen, 5 


70 Pa. 170; Richards v. Elwell, 48 
Pa. 361; Du Bois v. Baum, 46 Pa. 
537. 

R, I.—Hudson v. White, 17 R. I. 
oe 23 A 57, 


C.—Timmons v. Boyd, 89 S. C. 
it 71 SE 298, 300 [cit Cye]; Elliot 
v. Morris, 5 S. C. Eq. 281. 

Tex.—Staley v. Hankla, (Civ. A.) 
43 SW. 20; Mott v. Maris, (Civ. A.) 
29 SW 825; Southall v. Southall, 6 
Tex. Civ. A. 694, 26 SW 150; Frank- 
lin v. Piper, 5 Tex. Civ. A. 253, 23 SW 


942. 
Va.—Evans v. Spurgin, 11 Gratt. 


enforce, or protect his right.’® 
not only in favor of those occupying land, but also 
in favor of one enjoying the undisturbed privileges 
of an easement,’7 and one in peaceable possession 
of personal property.7® 
claim of title, either legal or equitable, does not 
justify delay;*® and if one claiming an equitable ti- 
tle is out of possession, his equitable right will be 
barred if he fails to take steps within a reasonable 
time to establish it, 
hindrance or impediment caused by the fraud or 
concealment of the occupant.®° 
session by defendant operates as a bar to the asser- 


694, 55 SE 736; 


[§§ 223-224 


As a rule one in peacable possession of real 
estate under claim of right may rest in security un- 
til his title or possession is attacked, and the fail- 
ure to appeal to equity during that period is no de- 


subsequently brought to establish, 
The rule applies 


But possession ° without 


in the absence of an actual 


Long adverse pos- 


(52- Va.) 615. 
Wash.—Dennis v. Northern Pac. 
R. Co., 20 Wash. 320, 55 P 210; Mud- 


gett; .v. «Clay; 50 Wash.) .2108, 8 3ae pe 
424, 
W. Va.—Plant v. Humphries, 66 


W. Va. 88, 66 SE.94, 26 LRANS 558; 
Mullins v. Shrewsbury, 60 W. Va. 
Abbott v. L’Homme- 
dieu, 10 W. Va. 677. 

Wis.—Grossbach y. Brown, 72 Wis. 
458, 40 NW 494. 

[a] Joint possession.—(1) Where 
two sets of heirs had been in com- 
mon enjoyment of land for fifty 
years, after which partition proceed- 
ings were brought, one set might 
then for the first time assert a right 
to reimbursement for advances made 
for the property. Welder v. Lambert, 
91 Tex. 510, 44 SW 281. (2) Posses- 
sion of one cotenant is the possession 
of all, and lapse of time cannot 
bar the right of entry of a cotenant 
until actual disseizin has been effect- 
ed by some notorious act of ouster 
brought home to his knowledge. Reed 
v. Bachman, 61\W. Va. 452, 57 SE 
769, 123 AmSR’ 996. 

{[b] Remaindermen will be given 
relief against a forfeiture suffered 
by the life tenant fifteen years after 
the breach of condition, where the 
life tenant has in the meantime been 
permitted to remain in possession by 
those entitied to the forfeiture. Car- 
penter v. Westcott, 4 R. I. 22 

77. Schautz v. Keener, 87 Ind. 253. 

78. Dunne vy. Stotesbury, 16 Colo. 
89, 26) R333: 

[a] 
shares of corporate stock is not 
chargeable with laches in neglecting 
to sue the legal holder to compel a 
transfer of the shares so long as he 
enjoys without hindrance all the 
rights of an owner thereof. Dunne vy. 
Stotesbury, 16 Colo. 89, 26 P 333. 

79. Mills v. Haywood, 6 Ch. D. 
196. 

so. U. S.—Speidel vy. Henrici, 120 
UriSwsu7w3 CiSet.. 610,30 Gla iedo aie 
Hall vil aw 102\ siesar 462. 2.6 ieee 
ed. 217; Pindell vy. Mullikin, 1 Black 

SS) 


585, 17, 4. \ed., 162: .UsuS.ive Moores 
12 How. 209, 138 Li. ed: 958; Wag= 
ner v. Baird, 7 How. 234, 12 L. ed. 


681; Elmendorf v. Taylor, 10 Wheat. 
15 2, 6 L. ed. 289; Potts v. Alexander, 
118 Fed. 885; De Roux vy. Girard, 
112 Fed, 89, 50 CCA 136; Guarantee 
Trust, ete, Gu. v. Delta, etc., Pine- 
Land Co., 104 Fed. 5, 43 COA 396 
{certiorari den 180 U. S. 636, 21 SCt 
919, 45 L. ed. 710]; Underwood v. 
Dugan, | 24 )Fed: 74 \[aff, 189 Us iS; 
8805 11) SCty 618, 8b ainweds mOzal. 


Ala.—Butt v. McAlpine, 167 Ala. 
521, 52 S 420. 

Ark.—Turner v. Burke, 81 Ark.’ 
352, 99 SW 76. 
Bae (C.—Peck y. Haley, 21 App. 

Ill—Ross y. Payson, 160 Ill. 349, 


43 NE 399; Comer vy. Comer, 119 Ill. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Thus, the equitable owner of , 


_ eontrols.5? 


«aie lei ace 
§§ 224-225] 


tion of title in equity as well as at law, regardless 
of the statute of limitations,*! although generally, 
where the issue is as to the legal title, the statute 
But mere possession without claim of 
title either legal or equitable does not place the oc- 


cupant in a position to assert the 
claim.®* ‘ 
[§ 225] 4. Prejudicial Change 


a. In General. If, in the course 


| 170, 8 NE 796; Whipple v. Whipple, 


109 Ill. 418. 
Ind.—Murphy vy. Blair, 12 Ind. 184. 
Kan.—Pope v. Falk, 66 Kan. 793, 


| 72 P 246. 


Ky.—Farrow v. Farrow, 6 B. Mon. 
482; Long v. White, 5 J. J. Marsh. 
°226; Severns v. Hill, 3 Bibb 240. 

Mich.—Allen y. Allen, 47 Mich. 74, 


| 10 NW 113. 


Minn.—Taylor vy. Whitney, 56 Minn. 


| 386, 57 NW 937. 


| 64.N. 


| 642, 


N. J.—Quailroli v. Italian Ben. Soc., 
J. Eq. 205, 538 A 622; Hendrick- 
son v. Hendrickson, 42 N. J. Eq. 657, 
9 A 742; Chapin v. Wright, 41 N. J. 


Eq. 438, 5 A 574. ° 
Or.—Weiss vy. Bethel, 8 Or. 522. 
Veh Oster eilsee ea. 


Pa.—McGrew 
6 A 346; Carr v. Wallace, 7 
4 


| S.-C. Eq. 87. 


| Carlisle v. Hart, 


Watts 394. 
Ss. C.—Hughson y. Mandeville, 
Tex.—Hines y. Thorn, 57 Tex. 98; 

ihe Cextars 50). 


Wash.—Ferrell vy. Lord, 43 Wash. 


| 667, 86 P 1060. 


W. Va.—Phillips v. Piney Coal, 
etc., Co., 53° W. Va. 5438, 44 SE 774, 
97 AmSR 1040. 

Eng.—Cholmondeley Vv. Clinton, 
Mmurn, & R:)107,012 “EngCh 106; 37 
Reprint 1036. 

81. U. S.—Lansdale v. Smith, 106 
Te Sws9l nl SCt 250 v27-E., ed- 2195 
Pindell v. Mullikin, 1 Black 585, 17 
i, ea. 1625) Piatt v. Vattier,,.-9 Pet. 
405, 9 L. ed. 173; Hlmendorf v. Tay- 
jor, 10 Wheat 152, 6 L. ed. 289; Cas- 


\ sidy vy. Silver King Coalition Mines 


Co., 199 Fed. 100, 117 CCA 640; Socra- 


_tes Quicksilver Mines v. Carr Realty 


Co., 130 Fed, 293, 64 CCA 539; Scott 
Wee lsvans; 21, BF. Cas. ‘No. 12;529,..1 
McLean 486. 

Ala.—Alabama Coal, etc., Co. v. 
Gulf Coal, ete., Co., 171 Ala. 544, 550, 
54 S 685 [quot Cyc]. 

Ark.—Ractels v. Stecher Cooperage 
Works, 95 Ark. 6, 128 SW 348. ¢ 

Tll.—Happ v. Happ, 156 Ill. 183, 
41 NE 39; Green y. Dietrich, 114 Ill. 
636, 3 NE 800. 


Iowa.—Hanson v. Gallagher, 154 
Towa 192, 134 NW 421. 
Kan.—Chouteau v. Klapmeyer, 68 


Kan. 829, 75 .P 1009. 

Ky.—wWickliffe v. Lexington, 11 B. 
Mon, 155. 

Mich.—Allen y. Allen, 47 Mich. 74, 
10 NW_ 113. 

Mo.—Toler v. Edwards, 249 Mo. 
152, 155 SW 26. 

N. J.—Quairoli v. Italian Ben. Soc., 
64 N. J. Eq. 205, 63 A 622. 
y Tex.—League v. Rogan, 59 Tex. 
2A. 

W. Va.—Troll v. Carter, 15 W. Va. 
567. 

See also Adverse Possession § 555. 
32. U. S.—Higgins Oil, ete, Co. 


vy. Snow, 113 Fed. 433, 51 CCA 267. 
Ark.—Galloway v. Battaglia, 133 
Ark. 441, 202 SW 836. ; 
Gal.tHyde v. Redding, 74 Cal. 
| 493, 16 P 380. 
Mo.—Drake y. Moore, 202 SW 551; 
Newbrough v. Moore, 202 SW_,547; 


Hunter v. Moore, 202 SW 544; Work- 
man vy. Moore, 177 SW 862. : 
Tex.—Cagle v. Sabine Valley Tim- 
ber, etc., Co., 202 SW 942; Satterwhite 
v. Rosser, 61 Tex. 166; Murphy v. 
Welder, 58 Tex. 235: Williams v. 
Conger, 49 Tex. 582. : 
W. Va.—Plant v. Humphries. 66 W. 
Va. 88, 66 SE 94, 26 LRANS 558. 
_ 83. Shorter v. Smith, 56 Ala. 208; 
Net Slee Ole yer oue: 


Messi v. Frechede, 


S 600; Baker vy. McFarland, 77 Tex. J. Ea. 602, 96 A 895]; 


EQUITY 


defense of stale 
of laches.84 
in Conditions— 
of an inexcusa- 


294, 183 SW 1042. 

84 U. S.—Willard v. Wood, 164 
Us Soles i SCt LG. ied. b3Le 
Jencks ,v. Quidnick Co., 135 U.. S. 
457, 10 SCt 655, 34 L. ed. 200; Hum- 
pherys v. Walsh, 248 Fed. 414, 160 
CCA 424; Weniger y. Success Min. 
Co., 227 ‘Fed. 548, 142 CCA 180; 
Bower v. Stein, 177 Fed. 673, 101 CCA 
299; Cunningham y. Pettigrew, 169 
Fed. 335, 94 CCA 457; Mexican Nat. 
Coal, ete. Co. v. Frank, 154 Fed. 
217; Steinback v. Bon Home Min. 
Co., 152 Fed. 383, 81 CCA 441; Ar- 
buckle v. Kelley, 144 Fed. 276; Thur- 
mond vy. Chesapeake, etc., R. Co., 140 
Fed. 697, 72 CCA 191; Curtis y. Lakin, 
94 Fed. 251, 36 CCA 222; Weber v. 
Gratton, 85 Fed. 808; O’Brien v. 
Wheelock, 78 Fed. 673; Steines vy. 
Manhattan L. Ins. Co., 34 Fed. 441; 
Ferson v. Sanger, 8 F. Cas. No. 4,751, 
2 Ware 256; Mason y. Crosby, 16 F. 
Cas. No. 9,234, 1 Woodb. & M. 342. 

Ala.—Gayle v. Pennington, 185 Ala. 
538,64 S 572 

Alaska.—Pioneer Min. Co. 
cific Coal Co., 4 Alaska 463. 

Ark.—Nobles v. Poe, 121 Ark. 613, 
182 SW 270; Ayers y. McRae, 71 Ark. 
209, 72 SW 52. 

Cal.—Stevenson v. Boyd, 153 Cal. 
630, 96 F 284, 19 LRANS 525; Klein- 
claus v. Dutard, 147 Cal. 245, 81 P 
516; Chapman y. State Bank, 97 Cal. 
LB Oe Cdk 589 Os 


v. Pa- 


Pl —Ater. rv. Smith; 245) Tl. .57, 
91 NE 776, 19 AnnCas 105; Venner 
v. Chicago City R. Co., 236 Ill. 349, 
86 NE 266; Dempster v. Rosehill 
Cemetery Co., 206 Ill. 261, 68 NE 
1070; Walker v. Ray, 111 Ill. 315; 


East St. Louis Connecting R. Co. v. 
East St. Louis, 81 Ill. A. 109 [aff 182 
Til: 433, 55 NH, 533]. 
Ind.—Ryason y. Dunten, 164. Ind. 
85, 73° NH) 74. 
Ky.—Sheffield v. Hurst, 104 SW 


350, 31 KyL 890; Welch v. Cornett, . 


29 SW 312, 16 KyL 589. 

La.—Kuhn v. Bercher, 114 La. 602, 
38 S 468. 

Me.—Leathers v. Stewart, 108 Me. 
96, 79 A 16, AnnCas1913B 366; Spauld- 
ing v. Farwell, 70 Me. 17; Lawrence 
v. Rokes, 61 Me. 38. 

Mada.—Anderson y. Anderson, 89 Md. 
1, 42 A 207; Buckingham y. Dorsey, 
deMds Chi 31. : 

Mass.—Doane vy. Preston, 183 Mass. 
569, 67 NE 867. 

Mich.—Pittsburgh, ete., Iron Co, v. 
Lake Superior Iron Co., 118 Mich. 
109, 76 NW 395. ; 

Minn.—Taylor v. Whitney, 56 Minn. 
386, 57 NW 937; See HKads, 38 
Minn, 211, 36 NW 338; Bausman v. 
Kelley, 38 Minn. 197, 36 NW 333, 8 
AmSR 661; Dutton v. McReynolds, 31 
Minn. 66, 16 NW 468. 

Mo.—Carson v. Berthold, etc., Lum- 
ber Co., 270 Mo. 288, 192 SW 1018; 
Shelton v. Horrell, 232 Mo. 358, 134 
Sw 988, 137 SW 264; Meriwether v. 
Overly, 228 Mo. 218, 129 SW 1; Rut- 
ter v. Carothers, 223 Mo. 631, 122 SW 
1056; Dunklin County v. Chouteau, 
120 Mo. 577, 25 SW 553; Reel v. 
Bwing, 71 Mo, 17; Blackford v. 
Heman Constr. Co., 132 Mo. A. 157, 
112 SW 287. . 

Mont Mayenauel ve Mlavin, 35 
Mont. 133, 88 P ‘ 

Nebr.—Harrison v. Rice, 78 Nebr. 
659, 662, 114 NW 151, 78 Nebr. 654, 
111 NW 594 [cit Cyc]. ' 

N. J.—Schneider v. Schmitt, 86 N. 
J. Eq. 366, 98 A 418; Bennett v. Piatt, 
85 N. J. Eq. 436, 96 A 482 [aff 85 N. 
Hendrickson 
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ble delay in the assertion of a right, changes occur 
in the subject matter of the transaction in suit or 
in the relative positions of the parties thereto, as a 
result of which it is impossible to place the parties 
in statu quo, and the enforcement of the right 
would work inequity, relief will be denied because 
Prejudice to defendant may prevent 
relief whether the change in circumstances is the 
result of the delay itself,®®> or is due to the volun- 


v. Hendrickson, 42 N. J. Eq. 657, 9 A 
742; Miller v. Harrison, 34 N. J. Eq. 


374; Dean v. Dean, 9 N. J. Hq. 425. 

N. Y.—Thomas y. Bartow, 48 N. Y. 
193; Treadwell v. Clark, 73 App. Div. 
473, 77 NYS 350. 

N. C.—Pettijohn y. Williams, 55 N. 
Gis56: 

Or.—Wilson y. Wilson, 41 Or. 459, 
69) P2923. 

Pa.—Felin vy. Futcher, 51 Pa. Su- 
per. 233. 


Porto Rico.—Ortez de Rodriguez v. 
Vivoni, 1 Porto Rico Fed. 487; Civi- 
capes vy. Deford, 1 Porto Rico Fed. 

Tex.—French yv. Koenig, 8 Tex. Civ. 
A, 341, 27 SW 1079. 

Utah.—Scott v. Crouch, 24 Utah 
377, 67 P 1068. . 

Vt.—Philbrick v. Johnson, 91 Vt. 
270, 100,A 110. 

Va.—Inge v. Inge, 120 Va. 329, 91 
SE 142; Nelson vy. Triplett, 99 Va. 
421, 39 SE 150; National Mut. Bldg., 
ete., Assoc. v. Blair, 98 Va. 490, 36 
SE 513; Doggett v. Helm, 17 Gratt. 
(58 Va.) 96; Tazewell v. Whittle, 13 
Gratt. (54 Va.) 329; Jackson v. King, 
12, Gratt. (53 Va.) 499; Smith v. 
Thompson, 7 Gratt. (48 Va.) 112, 54 
AmD 126; Atkinson y. Robinson, 9 
Leigh (36 Va.) 393; Massie v. Green- 
how, 2 Patt. & H. 255. 

Wash.—Young v. Jones, 72 Wash. 
277, 130 P 90; Cantara v. Blackwell, 
14 Wash. 294, 44 P 657. 

W. Va.—O’Neal v. Moore, 78 W. Va. 
296, 88 SE 1044; De Pue v. Miller, 65 
W. Va. 120, 64 SE 740, 23 LRANS 
775; Jarvis v. Martin, 45 W. Va. 347, 
3 SH 957. 

Wis.—Bur y. Bong, 159 Wis. 498, 
150 NW 431; Russell v. Fish, 149 
Wis. 122.0 -185 “NW  ) 581; likens ?:v: 
Likens, 136 Wis. 321, 117 NW 799; 
Holden v. Meadows, 31 Wis. 284. 

Eng.—Lindsay Petroleum Co. 
ERULOcakv pote ml wee dis 
O’Dea, 1 Ball. & B. 109. 

Delay without prejudice as barring 
relief see supra § 219. — 


Vv. 
Morony v. 


85. U. S.—Drees v. Waldron, 212 
Fed. 93, 128 CCA 609; Leonard vy. 
Marshall, 82 Fed. 396. 


Cal.—Chapman vy. 97 
Caley55;,, ob. pe 82.6. 

lil.—Vermilion County Children’s 
wae v. Varner, 192 Ill. 594, 61 NE 

Iowa.—Gray vy. Bloom, 151 Iowa 
566, 1382 NW 42. 

Ky.—Miller y. Baxter, 34 SW 1073, 
17 KyL 1871. 

Mass.—Becket First Cong. Soc. v. 
Snow, 1 Cush. 510. 

Mo.—Leslie vy. Carter, 240 Mo. 552, 
144 SW 797. 

Ae Y.—Spoor v. Wells, 3 Barb. Ch. 

Pa.—Dohnert’s. App., 64 Pa. 3811; 
Niewind’s Est., 23 PittsbLegJNS 385. 

Va.—Jackson y. King, 12 Gratt. (53 
Va.) 499. 

Eng.—Colchester y. Lowten, 1 Ves. 
& B. 226, 35 Reprint 89. 

{a] MTlustrations.—(1) Where the 
delay has deprived defendant of a 
remedy against plaintiff (Chapman v. 
State, (Bank, .97 (Cals 155, 318 Peso 65 
Murphy v. De France, 105 Mo. 53, 15 
Sw 949, 16 SW 861; Donhert’s App., 
64 Pa. 311), (2) or a remedy over 
against other persons (Willard v. 
Wood, 164, U5 Ss 502,717 SSC r176, 
41 L. ed. 5381; Dunscomb v. Chicago, 


State Bank, 


ete.,, R. Co., 246 Fed. 394, 158 CCA 
458; Continental Nat. Bank vy. Heil- 
man. &6> Fed, 614,30 CCA 232 [aft 


81 Fed. 36]; Leonard v. Marshall, 82 


232 [21 0.J.] 


tary act of defendant,®* provided he acted without 
notice of plaintiff’s rights; if he had notice thereof 


be cannot assert prejudice.*? 


[§ 226] b. Expenditures Made, and Risks and 
Obligations Incurred. A party is guilty of laches 
which ordinarily bars the enforcement of his right 


‘Fed. 396; Vermilion County Chil- 
dren’s Home v. Varner, 192 Ill. 594, 
61 NE 830; Home for Poor Catholic 
Men vy. Coleman, 122 Ky. 544, 92 SW 
342; Miller v. Baxter, 34 SW 1078, 
alee Kyl 1371; Chew v. Farmers’ Bank, 
2) Mas -Ch: 331: Becket First Cong. 
Soc. v. Snow, 1 Cush. (Mass.) 510; 
People vy. Donohue, 70 Hun 317, 24 
NYS 437; Spoor v. Wells, 3 Barb. Ch. 
(N. Y.) 199; Niewind’s Hst., 23 Pittsb 
LegJNS (Pa.) 385; Jackson vy. King, 
12 Gratt. (53 Va.) 499; Com. v. Banks, 
An Call “(8 Va.) 338; Colehester -v- 
Lowten, 1 Ves. & B. 226, 35 Reprint 
89). (8) A party who comes into a 
‘court of equity to enforce an equi- 
table claim must not delay until his 
adversary is exposed to the danger 
of injustice from loss of means of 
recourse against others, occasioned by 
deaths, insolvencies, and other un- 
toward circumstances. Smith Vv. 
Thompson, 7 Gratt. (48 Va.) 112, 54 
AmD 126. (4) Delay of three years 
to present a claim against a decedent, 
during which collateral has depre- 
ciated, is laches barring aright to 
chargé the heirs in equity. Conti- 
nental Nat. Bank vy. Heilman, 81 Fed. 
36 [aff 86 Fed. 514, 30 CCA 232]: (5) 
Where the treasurer of a corporation 
accepts a draft drawn by it so as to 
bind himself individually, and suit 
is brought against the corporation as 
maker, which is settled by the cor- 
poration agreeing to pay a certain 
sum, which it fails to do, and it soon 
afterward becomes insolvent, the 
holder’s delay of two years in bring- 
ing suit against the treasurer on his 
acceptance does not constitute laches. 
Eells v. Shea, 20 Oh. Cir. Ct. 527, 11 
Oh. Cir. Dec. 304. 

86. U. S.—De Lane v. Moore, 14 
How. 253, 14 L. ed. 409. 

Ind.—Ryason v. Dunten, 164 Ind. 
85) 73 NE 74: 

Ky.—Mitchell v. Berry, 1 Metc. 602. 

Mass.—Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 387, 138 AmSR 370, 
28 LRANS 634. 

Nebr.—Hawley v. Von Lanken, 75 
Nebr. 597, 106 NW 456. 

N. Y.—Sullivan v. Miller, 106 N. Y. 
635, 13 NE 772 [aff 40 Hun 516, 1 
NYSt 464]. 

fa] Illustrations.—As where de- 
fendant, in reliance on complainant’s 
acquiescence, (1) parted with prop- 
erty (Mitchell v. Berry, 1 Metc. (Ky.) 
602), (2) or disbursed a fund (De 
Lane v. Moore, 14 How. (U. S.) 253, 
14 L. ed. 409; Wilson v. Smith, 117 
Fed. 707 [aff 126 Fed. 916, 61 CCA 
446]; Sullivan v. Miller, 106 N. Y. 
635, 18 NE 772 [aff 40 Hun 516, 1 
NYSt 464]). 

Expenditures made and risks and 
obligations incurred see infra § 226. 

87. U. S.—Ulman v. Clark, 75 Fed. 
868. 

Miss.—Demourelle v. 
Miss. 4338, 27 S 623. 

Mo.—Meriwether v. Overly, 228 Mo. 


218, 129 SW 1 
Pa.—Stone vy. Marshall Oil Co., 188 
80 Va. 22. 


Pa. 602,°41 A 748, 1119. 
Va.—Wissler v. Craig, 
[a] Hardship due to defendant’s 
neglect.—If the loss and hardship of 


Piazza 


which defendant complains ought 
properly to be attributed, not to 
plaintiff's delay in suing, but .to 


defendant’s own careless neglect to 
avail himself of sufficient opportu- 
nities of information, he cannot plead 
plaintiff’s lachesasabar. Demourelle 
Veo ePiazza,, (1 Misss A33,.20 Suo23: 
Stone v. Marshall Oil Co., 188 Pa. 
602, 41 A 748, 1119; Wissler v. Craig, 
80 Va. 22. 


ley, 


EQUITY 


Bie 
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where he remains passive while an adverse claimant 
incurs risk, enters into obligations, or makes ex- 


penditures in improving the property in suit, pay- 


Acts done in open hostility to 
known rights of complainant see su- 
pra § 223. 

Purchaser with notice see. 
§ 228 note 96 [a]. 

8s. U. S—Duke v. Turner, 204 U. 
Sia623; 27 SCt 316, 5i)-E ed. 6525.9 
AnnCa's 842; Patterson v. Hewitt, 195 
WEISS 309% 35 SCt 35, 49 Lived. 2143 
Ward y. Sherman, 192 U. S. 168, 24 


infra 


SCU) 227, 48 La eds 3915; O' Brien. v: 
Wheelock, 184 U. S. 450, 22 SCt 354, 
46 L. ed. 686; Wetzel v. Minnesota 


Rey Dranster VvCo,,) 1695 Wi 7 S./e237, 28 
SCt 307, 42 L. ed. 730 [aff 65 Fed. 
23, 12 CCA 490]; Penn Mut. L. Ins. 
Co. v. Austin, 168 U. S. 685, 18 SCt 
223, 42 L. ed. 626; Felix v. Patrick, 
TAS US. 817; 512 SC& 862," 36: Tred: 
719; Richards v. Mackall, 124 U. S. 
183, 8 SCt 437, 31 L. ed. 396; Bowman 
v. Wathen, 1 How. 189, 11 L. ed. 97; 
Hollingsworth v. Fry, 4 Dall. 345, 
i aweds =860n1 at ee Caist c INO 65649: 
General Electric Co. v. Yost Hlectric 
Mfg. Co., 208 Fed. 719 [app dism 213 
Fed. 1021, 129 CCA 665]; Jackson v. 
Jackson, 175 Fed. 710, 99 CCA 286; 
Steinback v. Bon Homme Min. Co., 
152 Fed. 338, 81 CCA 441; Reed v. 
Munn, 148° Med. 737s 80> COAL 215 
[certiorari den 207 U. S. 588, 28 SCt 
255, 52 L. ed. 353]; Arbuckle v. Kel- 
144 Fed. 276; Curtis v. Lakin, 
94 Fed. 251, 36 CCA 222; Holmes v. 
Cleveland, ete., R. Co., 93 Fed. 100; 
Leonard vy. Marshall, 82 Fed. 396; 
Jones v. Perkins, 76 Fed. 82; Helfen- 
stein v. Reed, 62 Fed. 214, 10 CCA 
327; Schlawig v. Purslow, 59 Fed. 
848, 8 CCA 315; Wetzel v. Minnesota 
Transfer R. Co., 56 Hed. 919 [aff 65 
Fed. 23, 12 CCA 490]; Kinne v. Webb, 
54 Fed. 34, 4 CCA 170 [aff 49 Fed. 
512]; Johnston vy. Standard Min. Co., 
39 Fed, 304 [aff 148 U. S. 360, 13 
SCt 585, 3 Lv ed. 480]: Fraker’ ‘y. 
Houck, 36 Fed. 403; Underwood v. 
Dugan, 24 Fed. 74 [aff 139 U. S. 380, 
11 SCt 618, 35 L. ed. 197]; Ferson v. 
Sanger, 8 F. Cas. No. 4,751, 2 Ware 
252; Mason v. Crosby, 16 F. Cas. 
No. 9,234, 1 Woodb. & M. 342. 
Ala.—Thompson v. Stringfellow, 
119 Ala. 317, 24 S 849; Johnson vy. 
Toulmin, 18 Ala. 50, 52 AmD 212. 
Alaska.—Nelson v. Lord, 4 Alaska 


174. 
Ariz.—Thompson vy. Ferry, 56 P 
Poe, 121 Ark. 613, 


741. 
Ark.—wNobles v. 
Rachels v. Stecher 
cooperage Works, 95 Ark. 6, 128 SW 
vo . 


182 SW 270; 

Cal.—Stevenson y. Boyd, 153 Cal. 
630, 96 P 284, 19 LRANS 525; Chap- 
man v, State Bank, 97 Cal. 155, 31 P 
896; Union Ice Co. vy. Doyle, 6 Cal. 
A, 284, 92 P 112. 

Colo.—Graff v. Portland Town, etce., 
Co., 12 Colo. A. 106, 54 P 854. 

Conn.—Hartford v. Mechanies Sav. 
Bank, 79 Conn. 38, 638 A 658; Mitch- 
ell vy. Leavitt, 30 Conn. 587; Cal- 
houn vy. Richardson, 30 Conn. 210. 

- Ga.—Holt v. Parsons, 118 Ga.’ 895, 
45 SE 690. 

Il).— Vermilion County Children’s 
Home vy. Varner. 192 Ill. 594, 61 NH 
830; Walker v. Warner, 179 Ill. 16, 53 
NH 594, 70 AmSR 85; Green vy. Die- 
trich, "114 TH. 636."3) NEY 800-4 Cory 
v. Hillsboro, 205 Ill. A. 49; Forster 
v. Brown Hoisting Mach. Co., 185 111. 
AP 528 we Latin (S66) alll yer2 Sie elO TaN 
588, AnnCas1916B 785]; Horn. v. 
White, 127 Tl. Al 222 ¢fiatte 294) 111) 
238, 79 NE 629, 115 AmSR 155]; Hast 
St. Louis Connecting Ra Cousve, Loast 
St. Louis, 81 Ill, A. 109 [aff 182 Til. 
433, 55 NE 533]. 

Ind.—EHarl vy. Van Natta, 29 Ind. A. 


ing taxes thereon, or otherwise, in reliance on his 
own right.’ But this rule does not bar relief where 
rents received by the adverse claimant exceed the 


532, 64 NE 901. 

lowa.—Hanson v. Gallagher, 154) 
Towa 192, 1384 NW 421; Loesche v. 
Goerdt, 123 Iowa 55, 98 NW 571; Hur- 
ley vy. Hurley, 117 Iowa 621, 91 NW 
895; Long v. Olson, 115 Iowa 388, 88 


NW 933; Stubblefield v. Gadd, 112 
Iowa 681, 84 NW 917; Holman yv. 
Winter, 107 Iowa 270, 77 NW 1060; 


Horr v. French, 99 Iowa 73, 68 NW 
581; Head vy. Newcomb, 89 Iowa 728; 
53 NW 118, 57 NW 443; Mathews v. 
Culbertson, 82 Iowa 434, 50 NW 201. 

Kan.—Leavenworth vy. Douglass, 59 
Kany) 4116597537 2 Vil23: 

Ky.—Byron vy. Louisville, ete. R. 
Co., 59 SW 519, 22 KyL 1007; Welch 
v. Cornett, 29 SW 312, 16 KyL 589; 
Mitchel] v. Bérry, 1 Metc. 602. 

Md.—Amey v. Cockey, 73 Mad. 297, 
20 A 1071. 

Mass.—Stewart v. Pinkelsibinel 206 
Mass: 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634; Liverpool Royai Bank 
v. Grand Junction R., ete, Co: i126 
Mass. 490: Peabody vy. Flint, 6 Allen 
52; Tash vy. Adams, 10 Cush. 252. 

Mich.—Smith vy. Carlow, 114 Mich. 
67, 72 NW 22; Haff v. Haff, 54 Mich. 
511, 20 NW 563; Harlow v. Lake Su- 
per ier Iron Co., 41 Mich. 583, 2 NW 
Ase 
4 BUS ergy cmos v. Green, 24 Miss. 
12. 

Mo.—Wall vy. Beedy, 161 Mo. 625, 
61 SW 864; Dunkin County v. Chou- 
teau, 120 Mo. 577, 25 SW 553; Reel 
v. Ewing, 71 Mo. 17; Moreman'y. Tal- 
bott, 55 Mo. 392; St. Louis Safe De- 
posit, ete., Bank vy. Kennett, 101 Mo. 
A. 370, 74 SW 474. 

53 Mont, 


Mont.—Elling y. Fine, 
481, 164 P 891, AnnCas1918C 152% 
Co., 27 


Mantle v. Speculator Min. 
Mont. 473, 71 P 665. 

Nebr.—Harrison v. Rice, 78 Nebr. 
659, 114 NW 151; Cushing v. Schoene- 
mane, 1 Nebr. (Unoff.) 482, 96 NW 

N. H.—Chamberlain y. Lyndebor- 
ough, 64 N. H. 568, 14 A 865; Batch- 
elder v. Sanborn, 24 N. H. 474. 

N. J.—Coward vy. Bayonne, 67 N. J. 
L. 470, 51 A 490; Berryman v. Lit- 
tle, 49 N. J. L. 182, 6 A 519; Bowne 
v. Logan, 48 N, J. L. 421; State v. 
Blake, 35 N. J. L. 208 [aff-36 N. J. 
L. 442]; Haines v. Champion, 18 N. 
J. L. 49; Farr v. Hauenstein, 72 N. 


J. Eq. 876,67 A 377; Farr v. Hauen- 


stein, 69 Node Eq. 740, 61 A 147; 
International Silver Co. v. William 
H. Rogers 'Corp., 66 N: J. Ha!) Pag 
bv. AC 725, Pafti6l* Neo Set Baeni64e3 60 
A 187, 110 AmSR 506, 3 AnnCas 80413 
Lance v. Bonnell, 58 N. J. Eq. 259, 
43 A 288; Smith v. Davis, (Ch.) 19 A 
541; Coyne v. Sayre, 54 N. J. Hq. 
709, 36 A 96; Hendrickson v. Hen- 
drickson, 42 N. J.. Eq. 657, 9 A 742 

Daggers v. Van Dyck, 37 N. J. Eq. 
130; Paulison v. Van Iderstine, 28 
N. J. Eq. 306 [aff 29 N. J. Eq. 594]; 
Atty.-Gen. v. Delaware, ete., R. Co 

An Neo Deel Rarieeyy, Ne. Eq. 631]; 
Ruckman y.. King, 19 N. J. Eq. 360. 

N. Y.—Penrhyn Slate Co. vy. Gran- 
ville Electric_Light, eic., Co., 181 Ne 
Y. 80, 73 NH 566,.:2 AnnCas 782; 
Treadwell v. Clark, 73 App. Div. 473, 
77 NYS 350; Brush v. Manhattan R. 
Co.,.13 NYS 908, 26 AbbNCas 73. 

N. C—Spencer v. Seaboard Air 
Line R. Co., 137 N. C. 107, 40 SE 96, 
1 LRANS 604; Pettijohn v. Williams, 
5SbIONIG: 73028 

Oh.—Anderson v. United Realty 
Co, 29NOh Cimeh Cte 60. 

Or.—Loomis y. Rosenthal, 


34. Ore 


585, 57 P 55; Raymond v. Flavel, 27 


Or. 219, 40 P 158. 


Pa.—Taylor v. Erie City Pass. R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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| his rights were being invaded.% 
1 PLS 397] c. Change in Value. 


j|preciation or depreciation, according to the cir- 
(cumstances, in the value of the property involved, 
| where the right might have been asserted before 
,such change, and the granting of relief would in 


‘consequence of the change work 


4 Co., 212 Pa. 487, 31 A 992; Bradford 
} ve New York, etc., Tel., etc., Co., 206 
] Pa. 582, 56 A AL; Hinnershitz v. 
leaned Tract. Co., 506 Pa. OD on AL 
841; Nesinger v. Clay, etc., ‘Turnp. 
( @o., 203 Pa. 265, 52 A 197; "Burr v. 
| Kase, 168 Pa. 81, 31 A 954; McGrew 
v. Foster, 113 Pa. 642, 6 A 346; Fisher 
v. Knox, 13 Pa. 622, 53 AmD 5035 
| Wethrill's App., 3 Grant 28; Carr. v. 
| Wallace, 7 Watts 394; Fluck Vv. Phila- 
{ delIphia, 26 Pa. Dist. 587. 
| R. I.—Gorham v, Sayles, 23 R. I. 
/ 449, 50 A 848; Chase v. Chase, 20s 
| 202! 37 A 804. 
| Ss D.—Gilfillan vy. Schaller, 32 S. 
1D. 638, 144 NW 1383. 
| Tex.—Lewis v. San Antonio, 7 Tex. 
| 288; Gresham vy. Island City Sav. 
lisank, 2° Tex, Civ. A. 52) 21) Sw.'556. 
| Utah.—Roberts Vv: Braffett, 33 Utah 


| 51, 92 P 789. 

| Vt.—Philbrick v. Johnson, 91 Vt. 
| 270, 100 A 110; Starr v. Brewer, 58 
Vt. 24, 3 A 479: Hazard v. Martin, 
| Bevis 77. 

| Va.—Hatcher y. Hall, 77 Va. 573; 
Aylett v. King, 11 Leigh (38 Va.) 
| & 6. 

| - Wash.—Kenney Presb. Home y. 
| Kenney, 45 Wash. 106, 
“BP ioer m vy. McBride, 21 Wash. 558, 58 
| W. a. —Meconnell v. Rowland, 48 
|W. Va. 276, 37 SH 586. 

Wis. _-State v. La Crosse, 101 Wis. 
208, 77 NW 167; Blanchard v. Doer- 
ing, 23 Wis. 200; Sheldon v. Rock- 
well, 9 Wis. 166, 76 AmD 265. 

Eng.—Blake v. Gale, 32 Ch. D. 571; 
in re Birch, 27 Ch. D. 622; Russell 
v. Watts, 25 Ch. D. 559; In re Baker, 
20 Ch, D. 230; Lindsay Petroleum Co. 
we Hurd, iRe 5 P:C.)2215* Bankart 
vy. Tennant, L. R. 10 Hq. 141; Wol- 
jaston vy. Tribe, L. R. 9 Eq. 44; Jews- 
bury v. Mummery, L. R. 8 C. P. 56; 
Gordon v. Cheltenham, etc., R. Co., 5 
Beav. 233, 49 Reprint 565; Richards 
#7. Browne, 3 Bing. N. Cas. 493, 32 
ECL 230, 132 Reprint 500; Davies v. 
Marshall, 10 C. B. N. S. 697, 100 ECL 
697, 142 Reprint 627; Bonney v. Rid- 
gard, 1 Cox Ch. 145, 29 Reprint 1101; 
Rawlins v. Wickham, 3 De G. & J. 
304, 60. EngCh 304, 44 Reprint 1285; 
Ridgway v. Newstead, 3 De G. BF. 
& J. 474, 64 EngCh 372, 45 Reprint 
962; Johnson v. Wyatt, 2 De G. J. & 
Ss. 18, 67 EngCh 15, 46 Reprint 281; 
Great Western R. Co. v. Oxford, etc., 
R. Co., 3 De G. M. & G. 341, 52 Eng 
Ch 267, 43 Reprint 133; Archbold v. 
Scully, 9 H. L. Cas. 388, 11 Reprint 
769; Gale v. Abbot, 8 Jur. N. S. 
987; Wood v. Sutcliffe, 2 Sim. N. S. 
163, 42 EngCh 163, 61 Reprint 303. 

[al A court of equity looks with 
disfavor on any needless delay in 

complaining of a grievance when the 
party comylained of is expending 
money or exercising important cor- 


porate functions under claim of 
right. Hathaway v. New Baltimore, 
48 Mich. 251, 12 NW 186. 


[b] Deduction for improvements. 
—wWhere a grantee covenanted that 
in case of resale at any time the 
grantor should have the excess over a 
given amount, and resold after twen- 
ty-seven years and after making im- 
provements, it was held that the 
grantor might still enforce the cov- 
enant but must allow the cost of the 
improvements. In re Hoerr, 31 Pittsb 
LegJNS (Pa.) 337. 

89. Black y. Baskins, 75 Ark. 382, 


aeriditures made by him,®® or where the improve- 
jments were made over the prompt protest of plain- 
| tiff,°° or were temporary in character and of little 
‘value, °t or where plaintiff had no knowledge that 


Soa Ege LO Saal 


EQUITY 


A marked ap- [§ 228] 


inequity, is or- | of relief. 


87 SW 647; Peabody v. Burri, 
Ill. 592, 99 NE 690. 

90. Pioneer Min. Co. v. Pacific Coal 
Co., 4 Alaska 463, 473; Hansell v. 
Downing, 17 Pa. Super. 235. 

“One of the controlling features in 
laches is such conduct as would lead 
the court to believe that the party 
against whom it is to be enforced has 
abandoned his right, and where a 
party is asserting his right, and an- 
other with full knowledge of his 
claim deliberately or negligently tres- 
passes, and even though considerable 
sums of money were expended while 
thus trespassing, the trespasser act- 
ing at all times, not in ignorance of 
the true title, but in opposition to 
it, does not so appeal to the con- 
science of the chancellor as to cause 
a court of equity to invoke the doc- 
trine of laches.” Per Murane, J., in 
Pioneer Min. Co. v. Pacific Coal Co., 


supra. 

91. Hunter vy. Moore, (Mo.) 202 
SW 544; Carson v. Berthold, etc., 
Lumber Co., 270 Mo. 238, 192 SW 
1018; Cedar Lake Hotel Co. v. Cedar 


Lake Hydraulic Co., 79 Wis. 297, 48 


255 


NW 371. 

92. Henrioid v. Neusbaumer, 69 
Mo. 96; Vulean Detinning Co. v. 
gee Can Co. 5 CN CH) Goren: 
1103. 

93. U. S.—Wetzel vy. Minnesota R. 


Transfer Co., 169 U. S. 237,18 SCt 
307, 42 L. ed. 730 [aff 65 Fed. 23, 
12 CCA 490]; Willard v. Wood, 164 
Us SS: 502), 27°SCt 176) 4 Lied. b3a5 
Abraham y. Ordway, 158 U. S. 416, 
15 SCt 894, 39 L. ed. 1036; Felix v. 
Patrick, 145 U. S. 317, 12 SCt 862, 36 
L. ed. 719 [aff 36 Fed. 457]; Hark- 
ness v. Underhill, 1 Black 316, 17 L. 
ed. 208; Veazie v. Williams, 8 How. 
134, 12 L. ed. 1018 [rev 28 F. Cas. 
No. 16,907, 2 Story 611]; Weniger 
v. Success Min. Co 227. Fed. 548, 142 
CCA 180; Bower v. Stein, 177 Fed. 
6738, 101 CCA 299 [aff 165 Fed. 232]; 
Jackson vy. Jackson, 175 Fed. 710, 99 
CCA 286; Steinback v. Bon Homme 
Min. Co., 152 Fed. 333, 81 CCA 441; 
Arbuckle v. Kelley, 144 Fed. 276; 
Curtis v. Lakin, 94 Fed. 251, 36 CCA 
222; Continental Nat. Bank v. Heil- 
man, 81 Fed. 36 [aff 86 Fed. 514, 30 
CCA’ 232 }; Swift v. Smith, 79 Fed. 
709, 25 CCA 154. 

Ala.—Gilmer v. Morris, 80 Ala. 78, 
60 AmR 85. 

Ark.—Rachels v. Stecher Cooper- 
age Works, 95 Ark. 6, 128 SW 348; 
Nobles y. Poe, 121 Ark. 6138, 182 Sw 
270 


Cal.—Andreson Co. v. Regenold, 
166 Cal. 44, 134 P 99; Stevenson v. 
Boyd, 153 Cal. 630, ‘96 P 284, 19 


LRANS 525; Chapman v. State Bank, 


OF Cal, LOSpeol we S96 eayrer Vv. Cit- 
jzens’ Gas- ‘Light, etc., Con =697Cal. 
20% Tee 437, 10 PP 408. 

Fla.—Geter v. Simmons, 57 Fla. 


473, 49 S713. 

Ill.—Connely v. Rue, 148 Ill. 207, 
35 NE 824; Howe v. South Park 
Comrs., 119611. 101, 7 NE 333; Miller 
Ve Shaw, 103 Ill. 277; East St. Louis 
Connecting R. Co. v. East St. Louis, 
81 Ill. A. 109 [aff 182 Ill. 433, 55 NE 
533]. 

iar neon v. Gallagher, 154 
Towa 192, 1384 NW 421; Horr v. 
French, 99 Iowa 73, 68 Nw 581. 

Kan.—Dunbar vy. Green, 66 Kan. 
557, 72 P 243 [rev on other grounds 


198 U. S..166, 25 SCt 620, 49 L. ed. 
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dinarily fatal to plaintiff’s case.®? It has been held, 
however, that mere inerease in value does not of 
itself justify the court in denying relief, where suit 
is brought within the time allowed by the statute 
of limitations for an analagous action at law.®* 

d. Intervening Rights. 
equity will refuse to act where, in the course of an 
inexcusable delay, 
rights in the subject matters of the controversy 
which would be injuriously affected by the granting 
This rule applies especially in favor of 


A court of 


third persons have acquired 


998]. 
Ky.—Sheffield v. Hurst, 104 SW 350, 
sie Ky 890) Potter’ ve Potters or 
SW 905; Welch v. Cornett, 29 SW 
312, 16 KyL 589. 

Md.—Amey v. Cockey, 73 Md. 297, 
20 A 1071, 

Mass.—Royal Bank vy. Grand Junc- 
tion’ R., "ete., ‘Coz, /1'25" Maiss. 74905 

Minn.—Dickman v. Dryden, 90 
Minn. 244, 95 NW 1120. 

Mo.—Shelton y. Horrell, 232 Mo. 
358, 134 SW 988, 137 SW 264; Rutter 
v. Carothers, -223 Mo. 631, 122 SW 
1056; Hudson y. Cahoon, 193 Mo. 547, 
91 SW 72; Wall v. Beedy, 161 Mo. 
625, 61 SW 864; Bobb v. Wolff, 148 
Mo. 335, 49 SW 996; Reel v. Ewing, 
opt 17; Bliss v. Prichard, 67 Mo. 


Oh.—Sanderson y. Adtna Iron, ete., 
Co., 34 Oh. St. 442. 

Or.—Loomis y. Rosenthal, 34 Or. 
585, Ove bos 

Pa.—Carr v. Wallace, 7 Watts 394. 

Utah.—Raht v. Sevier Min., etc., 
Co., 18 Utah 290, 54 P 889. 

Vt.—Philbrick vy. Johnson, 91 Vt. 
270, 100 A 110, 113 [cit Cye]. 

Va.—Gillespie v. Davis, 116 Va. 
630, 639, 82 SE 705 [quot Cyc]; God- 


ee Vv. Whitehead, 88 Va. 600, 14 SE 
44 


Wash.—Sackman v. Campbell, 15 
Wash, 57, 45 P 895. 
Wis.—Russell v. Fish, 149 Wis. 


122, 185 NW 581. 

[a] Courts take judicial notice of 
changes in conditions as affecting the 
value of real estate. Hawley v. Von 
Lanken, 75 Nebr. 597, 106 NW 456. 

[b] Presumption of increase.—In- 
crease in value is not presumed in 
favor of the defense; it is a matter 
to be proved by defendant. Pickens 
Se psec 242 Fed. 368, 155 CCA 

Speculative delay see supra § 220. 

94. Witson vy. Colorado Min. Co., 
227 Fed. 721, 142 CCA 245; Indiana, 
ete., Lumber, ete., Co. v. Brinkley, 
164 Wed. 963; 91 CCA 91. : 

Delay short of statutory period as 
ee tip he relief see supra § 251. 


S5y S.—Johnson y. Atlantic, 
ete., Transit Coy, V56HNUwS SH 6185) 15 
SOt L520) Some ed. 556; Galliher Vv. 


Cadwell, 145 U. S. 368, 12 SCt 873, 
36. L. ed. 738 [aff 3 Wash. T. 501, 
18 P 68]; Horsford v. Gudger, 136 
U. 8.639, 10°SCt 1069, 34:1: ed.) 556 
[rev 35 Fed. 388]; Graham y. Boston, 
ete} Re Co. 18° WriSH1Gis ner SCv1009; 
30 L. ed. 196; Sullivan vy. Portland, 
ete, RCo 9 4902 FSi 80658248 bated! 
324 [aff 23 FE. Cas. No. 13,596, 4 Cliff. 
212]; Harkness v. Underhill, 1 Black 
316, 17 L. ed. 208; McNeil v. Mc- 
Neil, 170 Fed. 289, 95- CCA 485 [aff 
78 Fed. 834]; Cunningham v. Petti- 
grew, 169 Fed. 335, 94 CCA. 457; Reed 
v. Munn, 148 Fed. 737, 80 CCA 215 
[certiorari den 207 U. S. 588, 28 SCt 
255, 52 L. ed. 353]; Arbuckle v. Kelley, 
144 Fed. 276; Nichols v. Southern 
Oregon Co., 135 Fed. 232; Curtis v. 
Lakin, 94 Fed. 251, 36 CCA 222; Bump 
v. Butler County, 93 Fed. 290; Holmes 
v. Cleveland, etc. R. Co., 93 Fed. 
100; Weber vy. Gratton, 85 Fed. 808; 
Southern Minnesota R. Extension Co. 
vy. St. Paul, ete. R. Co., 55 Bed. 690, 
b CCGA j249" (SE. Paul, ete: Ree Cows: 
Sage, 49 Fed. 315, 1°CCA 256 [rev 
32 Fed. 821, 44 Fed. 817]; Horsford 
v. Gudger, 35 Fed. 388 [rev on other 
grounds 136 U. S. 639, 10 SCt 1069, 
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bona fide purchasers-of the property in suit without 
notice of the adverse claim of plaintiff.°* 

5. Loss or Obscuration 
‘court of equity will refuse relief after inexcusable 
delay because of the difficulty, if not the impossi- 
bility, of arriving at a safe and certain conclusion 
as to the truth of the matters in controversy and 


[§ 229] 


34 L. ed. 556]; Graham v. Boston, 
ete., R. Co., 14 ed. 753 [aff 118 U.S. 
161, 6 SCt 1009, 30 L. ed. 196]; HEtting 
v. Marx, 4 Fed. 673, 4 Hughes 314; 
James y, Atlantic Delaine Co., 13 F. 
Cass NOt, 3 Cliff. 614. 

Ala.—Salmon v. Wynn, 153 Ala. 
538, 545, 45 S 1388, 15 AnnCas 478, 
[cit Cyc]. 

Alaska.—Nelson y. Lord, 4 Alaska 
174. 

D. C.—Schickler v. Washington 
Brewery Co,, 23 App. 35. 

Ga.—Wall v. Arrington, 13 Ga. 88. 

Tll.— Evans v. Woodsworth, 213 Ill. 
404,:72 NE 1082; McMillan v. Mc- 
Millan, 184 Ill. 230, 56 NE 302; Howe 
v. South Park Comrs., 119 Ill. 101, 
7 NE 333. 

Iowa.—Cedar Rapids Ins. Co. 
Butler, 83 Iowa 124, 48 NW 1026. 

Kan.—Meistrell y. Ellis County, 76 
Kans) 3094) 919 P65: 

Ky.—Preston vy. Jeffers, 179 Ky. 
384, 200 SW 654; Harrod v. Fountle- 
roy, . J. Marsh. 548; Severns v. 
Hill, 3 Bibb 240. 

La.—Nachman y. Le Blanc, 28 La. 
Ann. 345. 

Md.—Chew v. Farmers’ Bank, 2 
Md. Ch. 232. 

Mass.—Royal Bank v. Grand Junc- 
tion R., ete, Co., 125 Mass. 490. 

Mich.~-Ford y. Loumis, 33 Mich. 
121; Newberry v. Detroit, etc. Iron 
Mfg. Co., 17 Mich. 141. 

Nebr.—Baker v. Logan, 98 Nebr. 
795, 799, 154 NW 535 [quot Cyc]. 

N. J..Campbell vy. Perth Amboy 
'Mut. Loan Homestead, etc., Assoc., 
76 N. J. Eq. 347, 74 A 144; Rabe v. 
Dunlap, 51 N. J. Ha. 40, 25 A 959; 
Smith v. Davis, (Ch.) 19 A 541. 

N. Y.—Myrick v. Selden, 36 Barb. 
15; Barnes vy. Stoughton, 2 Thomps. 
& C. 675 [aff 58 N. Y. 645 mem]. 

N. C.—Jones v. Person County, 107 
N. C. 248, 12 SE 69. 

Pa.—Pottsville Bank v. Minersville 
Water Gos 211 Pa. 566,61 A> 119 
Brown v. McCullough, 60 Pa. Super. 
98; Insurance Co. of North America 
v. Union Canal Co., Brightly N. P. 
48, 2 PaLJ 65. 


Vv. 


Va.—Page v-. Booth, 1 Rob. (40 
Va.) 161. 
W. Va.—Westerman v. Dinsmore, 


68 W. Va. 594, 71 SE 250; Cranmer 
v. McSwords, 24 W. Va. 594. 

Wis.—Russell v. Fish, 149 Wis. 
122:1185 NW 531. 

[a] A creditor who delays pro- 
ceedings against his debtor until an- 
other creditor obtains a higher legal 
right cannot have the aid of equity 
to restore the priority so lost. Lee 
v. Columbus Ins. Bank, 2 Ala. 21; 
Riggs v. Vandever, Wright (Oh.) 325. 

{[b] Injury to the public was held 
to be sufficient to prevent interfer- 
ence where plaintiff had permitted 
his lands for a long time to be used 
and improved as a street. Traphagen 
v. Jersey City, 29 N. J. Eq. 206 [aft 
29 N. J. Eq. 650]. 

[ec] One who holds lands under a 
will having paid no consideration 
therefor, and who has not expended 
money in improvements or taxes in 
excess of the rents, cannot claim 
prejudice by reason of nonaction of 
parties claiming the land. Peabody 
v. Burri, 255 Ill. 592, 99 NE 690. 

26. U. S.—Wetzel v. Minnesota R. 
Transter (Co.,, 169 U4 S.23r suis tSet 
307, 42 L. ed. 780 [aff 65 Fed. 23, 
12 CCA 490]; Evers v. Watson, 156 
W*S.527;°15. SCt 430,39. Ly ed. 520; 
Halstead v. Grinnan, 152 U. S. 412, 14 
SCt 641, 38 L. ed. 495; Underwood v. 
Dugan, 139 U. S. 380, 11‘'SCt. 618, 35 | 


EQUITY 


dence has been 
of Evidence. A 
pearance of one 


L. ed. 197 [aff 24 Fed. 74]; U. S. v.| 
Moore, 12 How. 209, 13 L. ed. 958; 
Wagner v. Baird, 7 How. 234, 12 L. 
ed. 681; Weniger v. Success Min. Co., 
227 Fed. 548, 142 CCA 180; Bower *. 
Stein, 177 Fed. 673, 101 CCA 299 [aff 
165 Fed. 232]; Arbuckle v. Kelley, 
144 Fed. 276; Wenger vy. Chicago, etc., 
R. Co., 105 Fed. 796 [aff 114 Fed. 34, 
51 CCA. 660]; Curtis v. Lakin, 94 
Fed. 251, 86 CCA 222; Holmes vy. 
Cleveland, etc.,R.Co., 93 Hed» 100; 
Swift v. Smith, 79 Fed. 709, 25 CCA 
154; Nantahala Marble, ete., Co. v. 
Thomas; 16 edi 59% i¢-Chureh]j.of 
Christ v. Reorganized Church of Jesus 
Christ, °70 (Wed. (179, ;17., CCA 38%; 
Helfenstein y. Reed, 62 Fed. 214, 10 
CCA 3827; Fuller v. Montague, 59 Fed. 
ZhaVSUCGA DOdn fafhios shed, S204 Ie 
Henry v. Suttle, 42 Fed. 91; The Wal- 
ter M, Fleming, 9 Fed. 474; In re 
ee 4 F. Cas. No, 2,235, 2 Hughes 


Ark.—Davis v. Harrell, 101 Ark. 
230, 142 SW 156; Brown y. Bocquin, 
57. Ark. 97, 20 SW 813. 

Ill— Fisher vy. Patterson, 197 IIl. 
414, 64 NE 353 [aff 99 Ill. A. 70]; 
McMillan v. McMillan, 184 Ill. 230, 56 
NE 302 [aff 84 Ill. A. 441]; Bates vy. 
Gillett, 1382 Ill. 287, 24 NE 611; Mc- 
Dowell v. Chicago Seal Works, 124 
Ill. 491, 16 NE 854, 7 AmSR 381 [aff 
22 Ill. A. 405]; Whipple, v. Whipple, 
109 Ill. 418; Lequatte v. Drury, 101 
lll. 77; King v. Wilder, 75 Ill. 275; 
ecoge Trustees v. Wright, 11 Ill. 


164 Ind. 

85, 73 NE 74. 
Iowa.—Head v. Newcomb, 89 Iowa 
728, 53 NW 118, 57 NW 443; Mathews 


Ind.—Ryason v. Dunten, 


v. Culbertson, 83 Iowa 434, 50 NW 
on Williams y. Allison, 33 Iowa 
Kan.—Dunbar v. Green, 66 Kan. 


557, 72 P 243 [rev on other grounds 
pet) S. 166, 25 SCt 620, 49 Ly ed. 

Ky.—Patrick v. Chenault, 6 B. Mon. 
3815; Marion County vy. Louisville, 
ete., R. Co., 73 SW 437, 25 KyL 1600; 
Martin v. Royse, 52 SW 1062, 21 KyL 
775: [reh den 54 SW 177, 21 KyhL 
1353]; Welch y. Cornett, 29 SW 312, 
16 KyL 589. 

Md.—Buchanan v. Lloyd, 88 Md. 
642, 41 A 1075; Chew y. Farmers’ 
Bank, 9 Gill 361 [aff 2 Md. Ch. 231]; 
Buckingham y. Dorsey, 1 Md. Ch. 31. 

Mass.—Hathaway v. Thayer, 8 Al- 
len 421. 

Minn.—Taylor v. Whitney, 56 Minn. 
386, 57° NW 937. 

Mo.—Shelton vy. Horrell, 232 Mo. 
358, 134, SW 988, 137 SW 264; Bliss 
vy. Prichard, 67 Mo. 181. 

N 47 


. J.—Trusdell v. 
Na Sy Bg.6218 920) A 391). 

N. Y.—Calhoun y. Millard, 121 N. Y. 
69, 24 NE 27, 8 LRA 248; Perrior v. 
Peck, 39 App. Div. 390, 57 NYS 377 
[aff 167 N. Y. 582, 60 NE 1118]; 
Shaver v. Radley, 4 Johns. Ch. 310. 


Lehman, 


N. C.—Waters vy. Crabtree, 105 
N.C. 394, 115 SEH. 240. 

Oh.—Piatt v. Sinton, 7 Oh. Dec. 
(Reprint) 881, 2 CincLBul 273. 

Pa.—Neely’s App., 85 Pa. 387; 
Stockwell. v. Robinson, 1 Pa. 477; 


Wethrill’s App., 3 Grant 281. 

R. I.—Gorham y. Sayles, 23 R. I. 
449, 50 A 848. é 
je C.—Craig vy. Craig, 8 S. C. Eq. 
4 Tenn.—Whitby v. Armour, 4 Lea 
83. 

Tex.—Browning vy. Pumphrey, 81 
Tex. 163, 16 SW 870; McMasters v. 
Mills, 30 Tex. 591. 


f 
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doing justice between the parties, where the evi- 


lost or become obscured through 


the loss of documents, or through death or disap- 


or more of the participants in the 


transaction in suit or of the witnesses thereto, or 
through impairment of the memory of participants 
or witnesses still iiving.®” 


While the rule requires 


Va.—Nelson v. Triplett, 99 Va. 421, 
39 SE 150; National Mut. Bldg., etc., 
Assoc. v. Blair, 98 Va. 490, 36 SE 
513; Page v. Booth, 1 Rob. (40 Va.) 
Digi v. Greenhow, 2 Patt. & 
H.. 


W. Va.—Shields v. Tarleton, 48 W. 
Va, 348, 37 SE 589; Mullan v. Car- 
per, 37 W. Va. 215, 16 SE 527. 

Wis.—Becker v. Howard, 75 Wis. 
415, 44 NW 755; Millar v. Jacobson, 
69 Wis. 3638, 34 NW 400. 

{a] A purchaser with notice of 
complainant’s rights will not be pro- 
tected against their enforcement. 
Connecticut Gen. L. Ins. Co. v. El- 
dredge, 102 U. S. 545, 26 L. ed. 245; 
Black v: Baskins, 75 UArks 332,87 
SW 647; Finnell y. Finnell, 156 Cal. 
589, 105 P 740, 1834 AmSR 1438; De- 
mourelle vy. Piazza, 77 Miss. 433, 27 
S 623; Dennis v. Northern Pac. R. 
Co., 20 Wash. 320, 55 P 210. 

{bo] Where property has t«under- 
gone several transfers, the fact is 
sometimes adverted to as affording 
additional ground for denying relief. 
O’Brien v. Wheelock, 184 U. S. 450, 
22 SCt 354, 46 L. ed. 636 [aff 95 Fed. 
883, 37 CCA 309]; Nobles vy. Poe, 121 
Ark. 613, 182 SW 270; Howe v. South 
Park Comrs., 119 Ill. 101, 7 NE 383. 

97. U. S.—Willard v. Wood, 164 
DS. 502, 17 SCtr 176,41) L. ed) 531 
Alsop v. Riker, 155 U. S. 448, 15 SCt 
162, 39 L. ed. 218; Foster v. Mans- 
field, .etes® RarCo,,. 31462 Us) S. 8 5.9ees 
SCt 28, 36 L. ed. 899, [aff 36 Fed, 
627]; Mackall v. Casilear, 137 U. S. 
556, 11 SCt 178, 34 L. ed. 776; Nor- 
ris v. Haggin, 136 U. S. 386, 10 SCt 
942, 34 L. ed. 424; Speidel v. Henrici, 
£20. U.. Ss 37 %5.-T SCt 1610530 “as edk 
718 [aff 15 Fed. 753]; Brown v. 
Buena Vista County, 95 U. S. 157, 24 
L. ed. 422; Clarke v. Boorman, 18 
Wall. 4938, 21 L. ed. 904; Veazie v: 
Williams, 8 How. 134, 12 L. ed. 1018 
[rev 28 F. Cas. No. 16,907, 3 Story 
611]; Dade v. Irwin, 2 How. 388, 11 
L. ed. 308; Randolph v. Ware, 3 
Cranch 503, 2 L. ed. 512; Humphreys 
v. Walsh, 248 Fed. 414, 160 CCA 424; 
Naylor v. KForeman-Blades Lumber 
Co., 230 Fed. 658; Weniger v. Suc- 
cess Min. Co., 227 Fed. 548, 142 CCA 
180; Bower v. Stein, 177 Fed. 673, 
101 CCA 299 [aff 165 Fed. 232]; 
Cunningham vy. Pettigrew, 169 Fed. 
835, 94 CCA 457; Socrates Quick- 
silver Mines v. Carr Realty Co., 130 
Fed. 293, 64 CCA 539; Eames v. 
Manly, 117 Fed. 387, 54 CCA 561; 
De Roux v. Girard, 112 Fed. 89, 50 
CCA 1386 [aff 105 Fed. 798]; Hem- 
mick v. Standard Oil €o., 91 Fed. 
332, 338 CCA 547; Hiller v. Ladd, &5 
Fed. 703, 29 CCA 394 [certiorari den 
173 U.S. 708,19 SCt 885, 438 TL. ed. 
1184]; Jones v. Perkins, 76 Fed. 82; 
Dugan v. O’Donnell, 68 Fed. 983; 
Sage v. Winona, ete, R. Co., 58 Fed. 
297, 7:CCA 237 [app. dism 186 U. S: 
702 mem, 16 SCt 1205 mem, 41 L. ed. 
311 mem]; Hinchman vy. Kelley, 54 
Fed. 63, 4 CCA 189 [aff 49 Fed. 492]; 
Perey v. Cockrill, 53 Fed. 872, 4 CCA 
73; Lemoine v. Dunklin County, 51 
Fed. 487, 2 CCA~342 f[atf 46 Fed. 
219]; Kenney v. Contner, 43 Fed. 
705; Gould v. Gould, 10 F. Cas. No. 
5,687, 380Story 516. 

Ala.—Gayle v. Pennington, 185 
Ala. 58, 64 S 572; Salmon vy. Wynn, 
153 Ala. 538, 545, 45 S 138, 15 AnnCas 
478 [cit Cyc]; Street v. Henry, 124 
Ala, 153, 27 S 411; Rives v. Morris, 
108 ‘Ala. 527, 18:-S °743; Bogle wv. 
Bogle, 238 Ala. 544. a 

Ariz.—Cunningham y. Costello, 16 — 
Ariz. 479, 484, 147 P 714 [quot Cye]. © 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for its support no element of estoppel, but is found- | ed on publie¢ policy,®’ the fact that the delay has 


Ark.—Nobles v. Poe; 121 Ark. 613, 
182 SW 270; Levee Inspectors v. 
Southwestern Land, etc., Co., 112 
Ark, 467, 166 SW 589; Davis v. Har- 
rell, 101 Ark. 280, 142 SW 156; Segers 
v. Ayers, 95 Ark. 178, 128 SW 1045; 
Osceola Land Co. y. Henderson, 81 
“Ark. 432, 100 SW 896; Wallace v. 
‘-Swepston, 74 Ark. 520, 86 SW 398, 
109 AmSR 94; Brewer v. Keeler, 42 
ee 289; Wilson v. Anthony, 19 Ark. 
__ Cal,—Bell v. Hudson, 73 Cal. 285, 14 
-P 791, 2 AmSR 791; Burling v. New- 
lands, 4 Cal. Unrep. Cas. 940, 39 P 
49; Elliott v. Bunce, 10 Cal. A. 741, 
203, P3897. 

D. C.—Wren vy. Goodman, 39 App. 
|240; Birchett vy. Seale, 36 App. 586; 
Peck v. Haley, 21 App. 224; Levis v. 
|Kengla, 8 App. 230 [aff 169 U. S. 234, 
P8SCt 309; 42; L. ed. 728]. 
| Ga.—Basch vy. Frankenstein, 134 
'Ga. 518, 68 SE 75; Harrison v. Ruth- 
(erford, 57 Ga. 60. 
| Ill.—Gillette v. Plimpton, 253 Ill. 
/137, 97 NE 260; Carlock v. Carlock, 
1249 Ill. 330, 94 NE 507; Ater v. 
| Smith, 245 Ill. 57, 91 NE 776, 19 Ann 
(Cas 105; Ferns v. Chapman, 211 Ill. 
/5997, 71 NE 1106; Dempster v. Rose- 
| hill Cemetery Co., 206 Ill. 261, 68 NE 
/1070; Thomas v. VanMeter,-164 Ill. 
(304, 45 P 405; Bates v. Gillett, 132 
(Tl. 287, 24 NE 611; Martin v. Clark, 
/116 Ill, 654, 7 NE 3538; Green v. Diet- 
}rich, 114 Ill. 636, 3 NE 800; Babcock 
\y. Farwell, 146 1. VA .+ 3073. Ulrich, v. 
(ress, 85 Ill. A. 101. 


| lIowa.—Woodward v. Barr, 128 
}Towa 727, 105 NW 207. 
Kan.—Harris v. Defenbaugh, 82 


}Kan. 765, 109 P 681; Yeamans v. 
/ James, 29 Kan. 373. 
Ky.—Predestinarian Baptist Church 
1¥. United Baptist Church, 139 Ky. 
14110, 129 SW 546; Potter v. Potter, 
1201 SW 905, 31 KyL 137; Smick v. 
] Beswick, 113 Ky. 439, 68 SW 439, 24 
})KyL 276; Moore v. Hemp, 68 SW 
}1, 24 KyL 121; McArthur v. Preston, 
(61 SW 3865, 22 Kyl 1769; Eddy v. 
] Northup, 23 SW 353, 15 KyL 434; 
]Helm vy. Rogers, 81 Ky. 568; Taylor 
\v. Morrison, 7 Dana 241; Harrod v. 
]Fountleroy, 3 J. J. Marsh. 548; Rent- 
Jiinger v. Davies, 6 Ky. Op. 126. 

La.—Kuhn v. Bercher, 114 La. 602, 
‘38 S 468. 
| Me.—Clark v. Chase, 101 Me. 270, 
(64 A 493; Lawrence v. Rokes, 61 Me. 
‘$8. 

- Md.—Ripple v. Kuehne, 100 Md. 
(672, 60 A 464; Sinclair v. Auxiliary 
| Realty Co:, 99 Md. 228, 57 A_ 664; 
(Chase v. Winans, 59 Md. 475; McCoy 
1¥. Poor, 56 Md. 197; Hall v. Clagett, 
448 Md, 223. ‘ 

Mass.—Codman y. Rogers, 10 Pick. 
1212. 

Mich.—Eames v. Manley, 121 Mich. 
£300, 80 NW 15; Day v. Cole, 65 Mich. 
1154, 41 NW 505; Compo v. Jackson 
]1iron Co., 50 Mich. 578, 16 NW 295; 
German American Seminary v. 
Kiefer, 43 Mich. 105, 4 NW 636; 
1 Loomis _y. Brush, 36 Mich. 40; Cam- 
{pau v.: Van Dyke, 15 Mich. 371; Mc- 
}Lean v. Barton, Harr. 279. 

- Miss.—Reddy v. Aldrich, 11 S 828. 

Mo.—Marshall v. Hill, 246 Mo. 1, 
1151 SW 131; Dexter v. Macdonald, 
1196 Mo. 373, 95 SW 359; Davidson v. 
1 Mayhew, 169 Mo. 258, 68 SW 1031; 
{Baker v. Cunningham, 162 Mo. 134, 
(62 Sw 445, 85 AmSR 490; Lindell 
| Real Est. Co. v. Lindell, 142 Mo. 61, 
443 SW 368; Lenox v. Harrison, 88 
\Mo. 491; State v. West, 68 Mo. 229; 
| Morris v. Parry, 110 Mo. A. 675, 85 
SSW. 620. } 

Mont.—Elling v. Fine, 53 Mont. 
4481, 164 P 891, 893, AnnCas1918C 752 
| [eit Cyc]; Riley v. Blacker, 51 Mont. 
1364, 367, 152 P 758 [quot Cyc]. 

N. J.—Bennett v. Piatt, 85°N. J. 
Eq. 436, 96 A 482 [aff 85 N. J. L. 
602, 96 A 895]; Soper v. Cisco, 85 
N. J. Eq. 165, 95 A 1016, AnnCas 
11918B 452; Dunham v. Adams, 82 
(N. J. Hq. 265, 88 A 696; Mealey v. 


Howard, 79 N. J. Eq. 98, 81 A 1108 
Path TO Ne de Lid. peed a SA 61108315 
Swinley v. Force, 78 N. J. Eq. 52, 
78 A 249; United Boxboard, etc., Co. 
vy. McEwan Bros. Co., (Ch.) 76 A 
550; Ten Broeck vy. Jackson, 71 N. J. 
Eq. 582,-69 A 488 [aff 73 N. J. Ea. 
734, 69 A 490]; Lozier v. Hill, 68 
N. J.'Hq. 300, 59 A 234; Atty.-Gen. v. 
Central R. Co., 68 N. J. Eq. 198, 59 
A 348 [aff 70 N. J. Eq. 797, 66 A 
418]; In re Myer, 67 N. J. Eq. 560, 
59. A 259 [aff 69 N. J. Eq. 798, 64 A 
138]; Johnston vy. Dunn, (Ch.) 29 A 
361; Wilkinson y. Scudder, 47 N. J. 
Eq. 324, 21 A 955; Wilkinson y. Sher- 
man, 45 N. J. Eq. 413, 18 A 228; Mc- 
Cartin v. Traphagen, 43 N. J. Eq. 
323, 11 A 156 [aff 45 N. J. Eq. 265, 
19 A §809];, Larison v. Polhemus, 
5) poe Ae 129: Stout v. Seabrook, 30 
Ned. Has .187 [aff 32..N..J. Eq. 826]; 
Barnes v. Taylor, 27 N. J. Eq. 259 
[aff 28 N. J. Eq. 625 mem]. 

N. M.—Patterson v. Hewitt, 11 
N. M. 1, 66 P 552, 55 LRA 658. 

N. Y.—In re Neilley, 95 N. Y. 382; 
McKechnie v. McKechnie, 3 App. 
Div. 91, 39 NYS 402; Oregon Pac. R. 
Co. v. Forrest, 11. NYS 8 [aff 128 N. Y. 
83, 28 NE 1387]; Kingsland. v. Rob- 
erts, 2 Paige 193. 

N. C.—Chesson v. Chesson, 43 N. C. 
bine Graham v. Torrance, 36 N. C. 


Oh.—Ludlow v. Cooper, 13 Oh. 552; 


Anderson vy. United Realty Co., 29 
Ohi iGird. iCt, «267. 
Or.—Salene v. Isherwood, 74 Or. 


35, 144 P 1175; Wilson v. Wilson, 41 

On. 4593409) UE 923: 
Pa.—In re Ridgway, 206 Pa. 587, 

56 A 25; In re Wehrle, 205 Pa. 62, 54 


A 511; Roth’s Hst., 150 Pa. 261, 24 
A 685; Reisher v. Reisher, 14 York 
LegRec 139. 


R. I.—Dispeau v. Pawtucket First 
Nat. Bank, 24 R. I. 508, 538 A 868; 
Eddy v. Campbell, 23 R. I. 192, 49 
A 702. 

S.C bx ps Baker}.-67 S.eG. 74,45 
SE 148; Mobley v. Cureton, 2 S. C. 
140; Hunt v. Smith, 24 S. C. Eq. 465; 
Bond v. Brown, 5 8S. C. Eq. 270. ~ 

Tenn.—BPvans y. Steele, 125 Tenn. 
488, 145 SW 162, 166 [cit Cyc]; Bol- 
ton vy. Dickens, 4 Lea 569; Lafferty 
v. Turley, 3 Sneed 157; French v. 
French, (Ch. A.) 52 SW 517; Kelly 
ve Kelly, (Ch. A.) 58 SW 870; Smiley 


v. Jones, 3 Tenn. Ch. 312. 
Tex.—French v. Koenig, 8 Tex. 

Civ. A. 341, 27 SW 1079. 
Utah.—Roberts| v. .Braffett, 33 


Utah 51, 92 P 789; Scott v. Crouch, 
24 Utah 377, 67 P 1068. 
Vt.—Powers v. Caledonia County 
Grammar School, 106 A 836. 
Va.—Baber v. Baber, 121 Va. 740, 
94 SE 209; Hill v. Saunders, 115 Va. 
60, 78 SE 559; Redford v. Clarke, 100 
Va. 115, 40 SE 630; Nelson v._ Trip- 
lett, 99 Va. 421, 39 SE 150; Kava- 
naugh v. Kavanaugh, 98 Va. 649, 37 
SE 275; Orr v. Pennington, 93° Va. 
268, 24 SE 928; Garland v. Garland, 
24 SE 505; Dismal Swamp Land Co. 
v. McCauley, 85 Va. 16, 6 SE 697; 
Griffin v. Birkhead, 84 Va. 612, 5 SH 
685; Terry v. Fontaine, 83 Va. 451, 
2 SE 7438; Turner v. Dilland, 82 Va. 
536; Gibboney v. Kent, 82 Va. 3838, 4 
SE 610; Perkins v. Lane, 82 Va. 595 
Wissler v. Craig, 80 Va. 22; Morrison 
v. Householder, 79 Va. 627; Bell v. 
Moon, 79 Va. 341; Hill v. Umberger, 
77 Va. 653; Hatcher v. Hall, 77 Va. 
573; Stamper v. Garnett, 31 Gratt. 
(72 Va.) 550; Harrison v. Gibson, 23 
Gratt. (64 Va.) 212; Bargamin v. 
Clarke, 20 Gratt. (61 Va.) 544; Rob- 
ertson v. Read, 17 Gratt. (58 Va.) 
544; Foster v.. Rison, 17 Gratt. (58 
Va.) 321;Doggett v. Helm, 17 Gratt. 
(58 Va.) 96; Tazewell v. Saunders, 13 
Gratt. (54 Va.).854; West v. Thorn- 
ton, 7 Gratt. (48 Va.) 177, 54 AmD 
134; Smith ,v. Thompson, 7 Gratt. 
(48 Va.) 112, 54 AmD 126; Page v. 
Booth, 1 Rob. (40 Va.) 161; Caruthers 
vy. Lexington, 12 Leigh (39 Va.) 610; 


Carr v. Chapman, 5 Leigh (32 Va.) 
sagt Winston v. Street, 2 Patt. & H. 
169. 


Wash.—Snipes | y. Kenener, 31 
Wash. 386, 72 P 67. 
W. Va.—Ruckman v. Cox, 63 W. 


Va. 74, 59 SE 760; Holsberry vy. Har- 
ris, 56 W. Va. 320, 49 SE 404; Mc- 
Peck v. Graham, 56 W. Va. 200, 49 
SE 125; Ohio River R. Co. v. John-. 
son, 50 W. Va. 499, 40 SE 407; Pethtel 
v. McCullough, 49 W. Va. 520, 39 SE 
199; Woods v. Campbell, 45 W. Va. 
203, 32 SE 208; Curlett v. Newman, 
30 W. Va. 182, 3 SE 578; Calwell v. 
Caperton, 27 W. Va. 397; Pusey v. 
Gardner, 21 W. Va. 469. 

Wis.—Fleming y. Ellison, 124 Wis. 
386, 102 NW 398; Havenor v. Pipher, 
109 Wis. 108, 85 NW 2038; Cross v. 
Bowker, 102 Wis. 497, 78 NW 564. 

Eng.—Aylward vy. Kearney, 2 Ball 
& B. 463; Beaden v. King, 9 Hare 
499, 41 EngCh 499, 68 Reprint 608; 
Beckford v. Wade, 17 Ves. Jr. 87, 34 
Reprint 34. 

“Even where there is no absolute 
bar from lapse of time, it is a prin- 
ciple of court of equity not to take 
cognizance of an equitable claim 
after a great lapse of time, and 
when, from the death of witnesses 
and the loss of papers, there is dan- 
ger of doing injustice, and there can 
no longer be a safe determination of 
the controversy.’ Per Joynes, J., in 
Bargamin v..Clarke, 20 Gratt. (61 
Va.) 544, 553. 

“Where the plaintiff has slept upon 
his rights, where death has_ re- 
moved some of the parties to the 
transaction, and time has obscured 
evidence, a court of equity will re- 
fuse relief upon the mere lapse of 
time and the staleness of the claim 
for the peace of society.’ Per Hob- 
son, J., in Potter v. Potter, 101 SW 
905, 907, 31 Ky, 137: 

“Tt is dangerous, when claims have 
become stale, and the evidences of 
them obliterated or obscured by time, 
to take judicial cognizance of them; 
and it is better they should remain 
where the negligence of the claim- 
ants has placed them, than to meddle 
with them at the risk of perpetrat- ° 
ing error and injustice in their ad- 
judication.” Per Johnston, Ch., in 
Hunt v. Smith, 24 S. C. Eq. 465, 499. 

“Where, from delay, any conclu- 
Sion the courts may arrive at must 
at best be conjectural, and the origi- 
nal transactions have become so ob- 
scured by lapse of time, loss of evi- 
dence, and death of parties as to ren- 
der it difficult, if not impossible, to 
do justice, the plaintiff will, by his 
laches, be precluded from relief.” 
Per Jackson, J., in Hawley v. Von 
Pan ons 75 Nebr, 597, 600, 106 NW 

“Lapse of time alone is deemed to 
be a sufficient ground of estoppel 
. +.» when the court cannot feel con- 
fident of its ability to ascertain the 
truth now as well as it could when 
the subject for investigation was re- 
cent and before the memories of 
those who had knowledge of the ma- 
terial facts have become faded and 
weakened by time.’ Lutjen v. Lut- 
jen, a64 New Jog. cis) OSiin BS) Ay 1625 
{quot United Boxboard, ete., Co. v. 
McEwan Bros. Co., (N. J. Ch.) 76 A 
5p0, (555i). i 

Presumption of loss or obscuration 
of evidence see supra § 222. 

98. U.S. v. Beebee, 17 Fed. 36, 38, 
4 McCrary 12 [aff 127 U. S. 338, 8 
SCt 1083, 32. L. ed. 121]. 

“We are thus brought to the con- 
sideration of the question whether a 
lapse of time so great as ‘to afford 
a clear presumption that all the wit- 
nesses to the transaction in contro- 
versy are dead, and all proof lost or 
destroyed, will of itself constitute 
a bar to a suit in equity, independ- 
ently of any statute of limitations, 
and without regard to any question 
of laches; or, in other words, should 
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' 


a court of equity refuse to entertain 
a bill in equity upon the sole ground 
that the lapse of time has been so 
great as to make it impossible to as- 
certain the facts and apply the 
remedy, by reason of the death of 
the witnesses and the loss or de- 
struction of proofs? In my judg- 
ment, the doctrine that a court of 
equity will not entertain a claim so 
stale as to be not capable of satis- 
factory proof, must stand as one 
applicable alike to all suitors; it 
rests not upon any statute of limita- 
tions, nor upon any doctrine of 
laches alone, although the fact of 
laches may always appear; it rests 
rather upon the sound rule that no 
court should ever entertain a con- 
troversy after the ravages of time 
has destroyed the evidence concern- 


ine Mit.) Per McCary, Je in. U. Sv. 
Beebee, supra. 
[a] Change of circumstances.— 


Where the court cannot feel confi- 
dent of its ability to ascertain the 
truth as well as it could when the 
subject for investigation was recent, 
and before the memories of those 
having knowledge of the material 
facts have become weakened by 
time, relief will be denied, although 
changed relations to the prejudice of 
the adverse party have not occurred. 


United Boxboard, ete. Co. v.. Mc- 
Ewan Bros. Co., (N. J. Eq.) 76 A 
550; Lutjen v. Lutjen, 64 N. J. Ea. 


773, 53 A 625. 

[b] Loss of defense.—The efficacy 
of the defense of laches does not de- 
pend on proof that lapse of time has 
resulted in the actual loss of testi- 
mony through death or otherwise, 
but it is generally sufficient that the 
court cannot feel competent. of its 


_ability to ascertain the truth as well 


‘as it could when the subject of in- 


vestigation was recent. Swinley v. 
Force, 78 N. J. Eq. 52, ae: A 249; 
United Boxboard, etc., OL OV. Mc- 
Ewan Bros. Co., (N. Jt is 76 A 550; 
Evans v. Steele, 125 Tenn. 483, 145 
SW 162. 

99. U. S—Abraham v. Ordway, 
158° U2 S.'416, 15 SCt 394, 39 L. ed. 
1036; Humphreys y. Walsh, 248 Fed. 
414, 160 CCA 424; Sage v. Winona, 
ete., R. Co., 58 Fed, 297,-7. ‘CCA '237 
{app dism 163 U. S. 702, 16 SCt 1205, 
41 L. ed. 311]. 

Ariz.—Cunningham v. Costello, 16 
Ariz. 479, 484, 147 P 714 [quot Cyc]. 

Ga.—Akins v. Hill, 7 Ga. 573. 

Tll.— Gillette v. Plimpton, 253 M11. 
147, 97 NE 260. 

Me. —Spaulding v. Farwell, 70 Me. 
17; Lawrence v. Rokes, 61 Me. 38. 

Mo.—Carson Vv. Berthold, etc., 
Lumber Co., 270’ Mo. 238, 192 SW 
1018. 

Mont.—Riley v. Blacker, 51 Mont. 
364152 Pots. 

N. J.—United Boxboard, etc., Co. v: 
McEwan Bros. Co., (Ch.) 76 A 550; 
Lutjen v. Lutjen, 64 N. J. Eq. 773, 
53 A 625. 


Or.—Wilson v. Wilson, 41 Or. 459,, 


69 P 928. 

Ss. C.—Bond v. Brown, 5 S. C. Eq. 
270. 

Va.—Hillis v. Hamilton, 10 Gratt. 
(51 Va.) 300; Smith v.. Thompson, 7 
Gratt. (48 Va.) 112, 54 AmD 126. 

W. Va.—Snyder v. Charleston, etc. 
Bridge Co., 65 W. Va. 1. 63 SE 616, 
131 AmSR 947. 

Wis.—Russell v. Fish, 149 Wis. 122, 
135 NW 581. 

[a] Change of circumstances.— 
The death of one of the parties to 


tended to defeat defendant’s power to prove his right 
is an additional reason for its arplication;®® and re- 
lief is more readily denied in case of the death of a 
party to the transaction than in other cases, since 
his death usually presents difficulties in procuring 
evidence and conducting the defense other than 
those arising from the mere loss of his testimony. 
To bring the rule into operation, it is not necessary 
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controversy.” 


the transaction, or of witnesses 
thereto, whereby testimony is lost, 
is such a material change of condi- 
tion as renders particularly applic- 
able the doctrine of laches. Forster 
v. Brown Hoisting Mach. Co., 185 
Ill. A. 528; Riley v. Blacker, 51 Mont. 
364, 152 P 758; Snyder v. Charleston, 
ete, Bridge -Co.;' 65 W. Va. 1, 63 °SE 
616, 131 AmSR 947. Change of cir- 
cumstances generally see supra § 225. 

[b] Waiver.—One who without 
adequate excuse delays asserting his 
rights until definite proof thereof is 
not obtainable waives his right to 
relief. Soper v. Cisco, 85 N. J. Eq. 
165, 95 A 1016, AnnCas1918B 452. 

[c] Good faith.—‘‘The absence of 
any intention on the part of the 
complainant to await the death of 
an important witness . 2 1s; “im= 
material. The relevant matter is 
that the result of the long waiting 
on the part of the complainant was 
that when the bill was brought the 
witness was: dead. This fact itself 
is relevant only as making apparent 
the fact that the twelve years that 
had intervened since action could 
have been taken by the complain- 
ant in support of his contentions had 
brought about a material change in 
conditions to the disadvantage of the 
defendant.” Pert Brown,” fds eo in 
Forster v. Brown Hoisting Mach. Co., 
185 Ill. A. 528, 544. 

Lane. S.—Alsop v. Riker, 155°U. S. 
448, 15 SCt 162, 39 L. ed. 218 [rev 
27 Fed. 251]; Hanner v. Moulton, 138 
U. S. 486, 11 SCt 408, 34 L. ed. 1032; 
Clarke v. Johnston, 18 Wall. 4938, 21 
L. ed. 904; Randolph vy. Ware, 3 
Cranch 503, 2 L. ed. 512; Socrates 
Quicksilver Mines v. Carr Realty Co., 
130 Fed. 293, 64 CCA 539; Bowman 
v. Wathen, 3 F. Cas. No. 1,740, 2 
McLean 376 [aff 1 How. 189, 11 L. 
ed. 97]. 

Ariz.—Cunningham v. Costello, 16 
Ariz. 479, 484, 147 P 714 [quot Cyc]. 

Ga.—Wilkes vy. Phillips, 120 Ga. 
728, 48 SE 118; Akins v. Hill, 7 Ga. 
578. 

lll.— Baird v. Chapman, 120 Ill. 
537, 12° NE’ 73; Martin v. Clarke 116 
Tll. 654, 7 NE 353; Forster v. Brown 
Hoistine, Mach? \-Cozy) 185 e) TMe sAc 
528. 

Ky.—Moore v. Hemp, 68 SW 1, 24 
KyL 121. 

Mich.—Eames vy. Manley, 121 Mich. 
300, 80 NW 15; McLean y. Barton, 
Harr. 279. 

Mo.—Dexter v. Macdonald, 196 Mo. 
373, 95 SW 359; Bobb v. Wolff, 148 
Mo. 335, 49 SW 996; State v. West, 
eer es 229; Bliss v. Prichard, 67 Mo. 
181. 

Mont.—Riley v. Blacker, 51 Mont. 
364, 867, 152 RP 4758 [quot Cye]; 
Kavanaugh v. Flavin, 35 Mont. 133, 
88 P 764. 

N. J.—McCartin v. Traphagen, 43 
N. J. Hq. 323, 11 A 156. 

N. Y.—Phillips v. Prevost, 4 Johns. 
Ch. 205. 

Pa.—In re Wehrle, 205 Pa. 62, 54 
A 511; Neely’s App., 85 Pa. 387; Hal- 
sey v. Tate, 52 Pa. 311. 

R. I.—Gorham vy. Sayles, 23 R. I. 
449, 50 A 848. 
is C.—Mobley v. Cureton, 2 S. C. 


Tenn.—Kelly v. Kelly, (Ch. A.) 58 
SW 870. 

Va.—Gibboney v. Kent, 82 Va. 383, 
4 SE 610; West v. Thornton, 7 Gratt. 
(48 Va.) 177, 54 AmD 134. 

Wash.—Samuel, etc., Presb. Home 
v. Kenney, 45 Wash. 106, 88 P 108; 
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that the court should be convinced that the original 
claim was unjust or has been satisfied; it is suffi- 
cient if the court believes that under the circum- 
stances it is too late to ascertain the merits cf the 
Sometimes the rule is stated with 
less positiveness that equity looks with disfavor on 
such suits,? that plaintiff’s evidence will be closely 
serutinized,* and that the demand must be estab- 


Snipes v. Kelleher, 31 Wash. 386, 72 
P 67 


{a] In suits based on fraud, 
“where actual fraud is not made out, 
but the imputation rests upon con- 
jecture, where the seal of death has 
closed the lips of those whose char- 
acter is involved, and lapse of time 
has impaired the _ recollection of 
transactions and obscured their de- 
tails, the welfare of society demands 
the rigid enforcement of the rule of 
diligence.” Per? Fuller Co Jo elke 
Hammond vy. Hopkins, 143 U. S. 224, 
274, 12 SCt 418, 36 L. ed. 184 [quot 
Ripple v. Kuehne, 100 Md. 672, 677, 
60 A 464; Dexter v. Macdonald, 196 
Mo. 373, 402, 95 SW 359]. To same 
effect Horsford v. Gudger, 136 U. S. 
639)," 10 “SCt 1069; 34. Bue Gdn Soe 
Clarke v. Johnston, 18 Wall. (U. S.) 
493, 21 L. ed. 904; Naylor v. Fore- 
man-Blades Lumber Co., 230 Fed. 658; 
Jones v. Perkins, 76 Fed. 82; Lant v. 


Manley, 71 Fed. 7 [mod on other 
grounds 75 Fed. 627]; Dugan _ v. 
O’Donnell, 68 Fed. 983; Fuller v. 


Montague, 59 Fed. 212, 8 CCA 100; 
Percy v. Cockrill, 53 Fed. 872, 4 CCA 
73; Lemoine y. Dunklin County, 46 
Fed. 219 [aff 51 Fed. 487, 2 CCA 343]; 
Kenney v. Contner, 43 Fed. 705; 
Rives v. Morris, 108 Ala. 527, 18 S 
743; Robertson vy. Burrell, 110 Cal. 


568, 42 P 1086; Dominguez v. Domin- - 


guez, 7 Cal.. 424; Thomas v. Van 
Meter, 164 Ill. 304, 45 NE 405; 
v.. Cole, -65 Mich. 154, 41 NW 
McLean y. Barton, Harr. (Mich.) 
Reddy v. Aldrich, (Miss.) 11 S 
Wilkinson v. Scudder, 47 N. J. 
324, 21. A 955; Van Houten v. 
Winkle, 46 N. J. Eq. 380, 20 A 34; 
Wilkinson vy. Sherman, 45 N. J. Eq. 
413, 18 A 228 [aff 47 N. J. Eq. 324 
mem, 21 A 955 mem]; McKechnie vy. 
McKechnie, 3 App. Div. 91, 39 NYS 
402; Barnard v. Roane Iron Co., 85 
Tenn. 139, 2 SW 21; Garland v. Gar- 
land, (Va.) 24 SE 505; Compton v. 
Thorn, 90 Va. 653, 19 SE 451; Per- 
kins v. Lane, 82 Va. 59! 

{b] If no prejudice results there- 
from, death of a participant in the 
transaction does not bar relief. 
Locke v. Bowman, 168 Mo. A. 121, 


151 SW 468. And see supra § 219 
note 30. 
2 Smick v. Beswick, 113 Ky. 439, 


68 SW 439, 24 KyL 276; Hawley v. 
Von Lanken, 75 Nebr. 597, 106 NW 
456; Nelson v. Triplett, 99 Va. 421, 
39 SE 150; Wissler v. Craig, 80 Va. 


22; Foster v. Rison, 17 Gratt. (58 
Va.) 321; Smith v. Thompson, 7 
Gratt. (48 Va.)~112, 54 AmD 126. i 


3. Kuhn v. Bercher, 114 La. 602, 
38 S 468; Wood v. Egan, 39 La. Ann. 
684, 2 S 191; McKee vy. Downing, 224 
Mo. 115, 124 SW 7; Lenox v. Har- 
rison, 88 Mo. 491; Peppet v. McDon- 
ald, 38 N. S. 540. 

[a] Thus, ita ist saidy [thats GD 
equity is ‘slow to enforce’ such 
claims (Moore v. Hemp, 68 SW 1, 24 
Kyl 121), (2) and that “courts will 
hesitate long” in such cases (Lari- 
128) v. Polherius, (CN. JotCh.) 5, Ag 
ies Jones v. Perkins, 76 Fed. 82, 

“The courts .. . scrutinize with 
jealousy stale claims and demands, 
especially where death has removed 
those whose conduct is to be in- 
vestigated, and who necessarily were 
best cognizant of the transactions 
involved.” Per Swan, J., in Jones 
v. Perkins, supra. j 


ee ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


qs. * feel 


 §§ 229-230] 


lished with more than reasonable certainty.> 
any event, loss or obscuration of evidence is a ma- 
terial circumstance to be considered in determining 
whether the asserted claim shall be enforced;® it 
creates or justifies a presumption against the ex- 
istence or the validity of plaintiff’s right and in 
favor of the adverse right of defendant;? and from 
it the court presumes that the purpose of the delay 
in the assertion of the claim was to take advantage 
of evidence on one side no longer capable of expla- 
nation on the other,’ and that the deceased partici- 
pants or witnesses would, if living, testify unfa- 


vorably to plaintiff.’ 
[§ 230] 


inequitable to interpose the bar.?° 


5. Kuhn v. Bercher, 114 La. 602, 
38 S 468; Wood vy. Egan, 39 La. Ann. 
684, 2 S 191; McKee v. Downing, 224 
Mo. 115, 124° SiW:* 7. 


6 Ark.—Davis v. Harrell, 101 
Ark. 230, 142 SW 156; Brewer v. 
Keeler, 42 Ark. 289. 

Bee ree aaee Vien RUT yanL Ole LTE 

Va.—Page v. Booth, 1 Rob. (40 
Va.) 161. : 

W. Va.—Cranmer v. McSwords, 24 
W. Va. 594. 

' Wis.—Russell vy. Fish, 149. Wis. 
122, 135 NW 581. 
7s,. Prevost. -v.. ‘Gratz, 6 _ Wheat. 


CULES.) 4ol, bial. Cd. sil airevy, 19) B. 
| Cas. No. 11,406, Pet. C. C. 364]; Gould 

-v. Gould, 10 F. Cas. No. 5,637, 3 Story 
516. 

8. Hammond v. Hopkins, 143 U. S. 

224, 12 SCt 418, 36 L. ed... 134; Bab- 
cock v. Farwell, 146 Ill. A. 307 [aff 
245 Ill. 14, 91 NE 683, 137 AmSR 284, 
19 AnnCas 74]; Holsberry v. Harris, 
| 56 W. Va. 320, 49 SE 404; Stratford 
| v. Aldborough, Beatty 228. 
} 9. U. S. v. Beebee, 17 Fed. 36, 4 
| McCrary 12 [aff 127 U.S. 338, 8 SCt 
1083, 32 L. ed. 121]; Packer v. Vande- 
vender, 13 Pa. Co. 31. 

10. U. S.—Northern Pac. R. Co. 
We eBoyd,; 228° U.)_S. 482,) 33° SCt. 554, 
57 L. ed. 931; Earle v. Myers, 207 
. S.)244,.28 \SCt 86, 52.1. -ed. 191; 
Dickins‘v. Beal, 10 Pet. 572, 9-L. ed. 
538; Pond Creek Coal Co. v. Hat- 
field, 239 Fed. 622, 152 CCA 456; Citi- 
zens Sav., etc., Co. v. Belleville, etc., 


Rm. Co., 157 Fed. .73, 84 CCA _577; 
Wooster v. Crane, 147 Fed. 515, 77 
CCA 211; Hendryx v. Perkins, 114 


Wed. 801, 52 CCA 435 [certiorari den 
187 U. S. 848, 238 SCt 843, 47 L. ed. 
346]. 

ie “wanling v. Thomas, 133 Ala. 
426, 31 S 982. : ‘ 

Cal.—Cahill We San Francisco 
Super. Ct., 145 Cal. 42, 78 P 467; Par- 
sons v. Weis, 144 Cal. 410, 77 P 1007. 

Conn.—Allis vy. Hall, 76 Conn. 322, 
56 A 637. : 

_D. C.—Webb v. King, 21 App. 141. 

Ga.—Venable vy. Burton, 129 Ga. 
537, 59 SE 253. 

’ Til.— Wright v. Wright, 242 Ill. 71, 
| 89 NE 789, 26 LRANS 161; Harris 
vy. McIntyre, 118 Ill. 275, 8 NE 182; 
Johnson v. Diversey, 82 Ill. 446; 
Horn v. White, 127 Ill. A. 222. 

Iowa.—Luke v. Koenen, 120 Iowa 
103, 94 NW 278. 


Kan.—Osincup v. Henthorn, 89 
| Kan. 58, 130 P 652, 46 LRANS 174, 
| AnnCas1914C 1262. 
| Md.—wWhitridge v. Whitridge, 76 
| Md. 54, 24 A 645. 


| Mass.—Stewart v. Finkelstone, 206 
| Mass. 28, 92 NE 37, 138 AmSR 370, 
{28 LRANS 634; Sawyer v. Cook, 188 
| Mass. 163, 74 NE 356. 
Minn.—Haataja v. Saarenpaa, 118 
) Minn. 255, 136 NW 871; Lloyd v. Si- 
imons, 97 Minn. 315, 317, 105 NW 
{902 [cit Cyc]; State v. Duluth St. 
1R. Co., 88 Minn. 158, 92 NW 516. 
“Nebr.—Harrison v. Rice, 78 Nebr. 
(659, 114 NW .151, 78 Nebr. 654, ‘111 


E. Excuses for Delay—1. In General. 
Lapse of time will not bar relief where circum- 
stances exist which excuse the delay and render it 


EQUITY 
In 


There is no ab- ! tiff.16 


NW 594; Hawley v. Von Lanken, 75 
Nebr. 597, 106 NW 456. 

N. J.—Flaherty v. Cramer, 62 N. J. 
Eq. 758, 48 A 565; Young v. Young, 
51 N. J. Eq. 491, 27 A 627; Foster v. 
Knowles, 42 N. J. Eq. 226, 7 A 290; 
King v. Morford, 1 N. J. Eq. 274. 

N. C.—Falls v. Torrence, 11 N. C 


412. 

Pa.—Mellish’s Est., 1 Pars. Eq. 
Cas. 482. 

orto Rico.—Coghen vy. Llonin, 5 
Porto Rico Fed. 18. 

S. C—Hellams vy. Prior, 64 S. C. 
296, 42 SE 106. 

S. D.—Sioux Falls Sav. Bank v. 
Lien, 14 S. D. 410, 85 NW 924. 

Va.—Updike v. Lane, 78 Va. 132; 
Aylett v. King, 11 Leigh (38 Va.) 
486; Baker v. Morris, 10 Leigh (37 
Va.) 284; Nelson y. Carrington, 4 
Munf. (18 Va.) 332, 6 AmD 519. 

W. Va.—Williams v. Croft Hat, 


ete.,, Co., 82) W. Va. 549, 96, Si 929° 
Patrick v.. Stark, 62 W. Va. 602, 59 


SE 606; Holsberry v. Harris, 56 
W. Va. 320, 49 SE 404; Cresap v. 
Cresap, 54 W. Va. 581, 46 SE 582; 


Newberger v. Wells, 51 W. Va. 624, 
42 SE 625. 

Wis.—Fleming v. Ellison, 124 Wis. 
36, 102 NW 398. 

Eng.—Johnson y. Johnson, [1901] 
Lea ee 

11. Title Ins., etce., Co. v. Inger- 
sol, 158 Cal. 474, 111 P 360; Cahill v. 
San Francisco Super. Ct., 145 Cal. 42, 
78 P. 467; Taber v. Bailey, 22 Cal. A. 
617,135 P9756; Holzer -v. Thomas, -69 
N. J. Eq. 515, 61 A 154; Moffett, etc., 
Co. v. Peoria Water Co., 83 Hun 73, 
31 NYS 713 [aff 148 N. Y. 737 mem, 
42 NE 724 mem]. 

[a] An unavoidable accident 
which prevents one’s acting within 
the proper time may excuse his de- 


lay. Monihon v. Wakelin, 6 Ariz. 
22D DOLE Ele. 
“[b] Tllness.—(1) The illness of 


complainant or one under whom he 
claims has been held to be an ele- 
ment which will excuse delay. Jami- 
SOM PVA Yn show lks «00%. C2) Leis: 
no excuse that complainant’s wife 
had been sick, and claimed his time, 
attention, and money. CAT ter “av. 
Chattanooga, (Tenn. Ch. A.) 48 SW 
Ce 

[ec] Moral considerations will be 
taken into account. Depue v. Miller, 
65 W. Va. 120, 64 SE 745, 23 LRANS 


775; Cranmer v. McSwords, 24 W. 
Va. 594. 
{d] Prior dismissal without prej- 


udice.—A decree dismissing a bill 
without prejudice is no excuse for 
laches, where this would have ap- 
plied to the suit in which the decree 
was entered. Taylor v. Slater, 21 
R. I. 104, 41 A 1001. 

Discretion of court as to what con- 
stitutes laches see supra § 217. ! 

Tae Won ett, (etc... CO.) Vs eoria 
Water Co., 83 Hun 73, 31 NYS 713 
{aff 148 N. Y. 737 mem, 42 NE 724 
mem]. 

Review of discretion of court as 
to what constitutes laches see supra 
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solute rule as to what constitutes an excuse for an 
apparently unreasonable delay. 
circumstances of the particular case and rests in 
the sound discretion of the chancellor, and the 
conclusion reached by him will not ordinarily be 
disturbed on appeal.12 
lowed in excusing delay where actual fraud is 
charged than in other eases.}8 
what constitutes an excuse is applied with less 
strictness where plaintiff is a public officer seeking 
to enforce publie rights than where he sues as an 
individual;'* and delay due to the routine of busi- 
ness in government offices will not bar a bill filed 
by the government in behalf of a private person.15 
Where the delay is apparently unreasonable, the 
burden of showing an excuse therefor rests on plain< 


It depends on the 


Greater liberality is al- 


The eriterion of 


Sead. 

13. U. S.—Saxlehner vy. Hisner, etc., 
Co., 179 U. S. 19, 21 SCt 7, 45 L. ed. 60; 
McIntire v. Pryor, 173 U. S. 38, 19 ! 
SCt 352, 43 L. ed. 606 [aff 10 App. 
(D. C.) 432]; Diamond v. Connolly, , 
251 Fed. 234, 163 CCA 390 [certiorari 
den 248 U. S. 561, 39 SCt 7]. 

Ala.—Alabama Coal, etc, Co. v.: 
Gulf Coal, etc., Co., 171 Ala. 544, 550, 
54°S 685 [quot Cyc]. 

Cal.—Miller v. Ash, 156 Cal. 544, 
105 P 600. 

D. C.—George v. Ford, 36 App. 315. , 

Mich.—Fred Macey Co. v. ‘Macey, 
ems! 138, 106 NW 722, 5 LRANS 


N. J.—Vulean Detinning Co. v.’ 
Can. Co., (Ch.) 69 A 1103. ! 
14. Greer v. New York, 1 AbbPr 
NSWGNeg Ya) 206% ; 
15. U. S. v. Curtner, 26 Fed. 296. 
16. U. S.—Galliher v. Cadwell, 145 
U. S. 368, 12 SCt 873, 36 L. ed. 738; 
Kelix) v.,. Patrick, 145 .U; (S. (317). 12); 
SCt 862, 36 L. ed. 719; Wood v. Car- 
penter, 101 U.S: 135,25... ed -7807% 5 
Godden v. Kimmell, 99 U. S. 201, 25 
L. ed. 431; Badger v. Badger, 2 Wall: 
87, 17 LL. ed. °836;. Pond Creek Coal ' 
Co. v. Hatfield, 239 Fed. 622, 152 CCA 
456; In re Milgraum, 133 Fed. 802; ° 
Edwards v. Mercantile Trust Co, 124 
Fed. 381; Kessler v. Ensley Co., 123 
Fed. 546; Sharp v. Behr; 117 Fedi 
864; Wetzel v. Minnesota Transfer 
R. Co., 65 Fed. 23, 12 CCA 490 [aft 
169: U.S. -237, 18: SCty 307, -42 Tied: 
730]; Fuller v. Montague, 59 Fed. 
212, 8 CCA 100; Kinne vy. Webb, 54 
Fed. 34, 4 CCA 170; Naddo v.. Bar- 
don, 5i Fed. 493, 2 CCA 335; St. Paul, 
etc., R. Co. v. Sage, 49 Fed. 315, 1 
CCA 256’ Carr ‘Vv. Hilton,- 5 BY Cag: 

No. 2,436, 1 Curt. 230. ; 

Ala.—Elrod ‘v. Smith, 130 “Ala. 212, 
30 S 420. 

Ark.—James v. Gibson, 73 Ark. 440, 
84 SW 485. 

Ga.—Wilkes vy. Phillips, 120 
728, 48 SH 113. P 

Ida.—Ryan y. Woodin, 9 Ida. 
Uibipe. 26.1. 

Ill.—Graham y. Brock, 212 Ill. 
72 NE 825, 103 AmSR. 248; Booker 
Vv. Booker, 208" Till 529, W0jNE 709: 
100 AmSR 250; Fitch y. Miller, 200 
Tl. 170, 65 NE 650; Wilcoxon v. Wil- 
coxon, 199 Ill. 244, 65 NE 229: Ver- 
milion County Children’s Home vy. 
Varner, 192 Ill. 594, 61 NE 830; Ker- 
foct v. Billings, 160 Ill. 563, 43 NE 
804; Horn v. White, 127 Ill. A. 222; 
Ulrich v. Cress, 85 Ill. A. 101. 


525, 
579, 


Ind.—Hitchcock v. Cosper, (A.) 69 
NE 1029. 
Ky.—Gatewood vy. Gatewood, 70 


SW 284, 24 KyL 931; Perry v. Perry, 
98 Ky. 242, 32 SW 755, 17 KyL 868. 


Mass.—Tetrault v. Fournier, 187 
Mass. 58, 72 NE 351. 
Mo.—Hand vy. St. Louis, 158, Mo. 


204, 59 SW 92. 

N. J.—Glori v. Newark Police 
COMINS le INvt danza ais eG Ole Aces: ae 
Quairoli v. Italian Ben. Soc., 64 N. J. 
Eq. 205, 53 A 622; Barker y. Barker, 
63 N. J. Ed. 593, 53 "A 4° 
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[§ 231] 2. Impediment to Suit, Establishment 
of Right, or Enforcement of Decree. 
not be charged with negligent delay in instituting 
suit so long as his interest is of such a nature that 
it cannot be enforced by action; so to charge him, 
his right to sue must be complete.’ 
be predicated on delay during a period when no one 
was authorized to sue,!® or to be sued,?® or where 
defendant was the person who should have en- 
forced the right,?? or during a period allowed by 


N. M.—Patterson v. Hewitt, 11 
N. M. 1, 66 P 552, 55 LRA 658 [aff 
195 U. S. 309; 25 SCt 35, 49 L. ed. 214]. 
"Fa.—Ashhurst’s App., 60 Pa. 290. 
Tenn.—Underhill v. Nelson, 1 Lea 
98. 
Tex.—McDonald v. McGuire, 8 Tex. 
361; Swilley v..- Watson, 36 Tex. Civ. 
A. 583, 82 SW _ 790. 

Va.—Orr v. Pennington, 93 Va. 268, 
24 SE 928;.Eubank v. Barnes, 93 Va. 
153, 24 SE 908; Hill v. Umberger, 77 


Va. 653. 

Wash.—Snipes v. Kelleher, 31 
Wash. .386, 72 P 67. 

W.- Va.—McPeck : v. Graham, 56 


W. Va. 200, 49 SE 125; Richardson v. 
McConaughey, 55 W. Va. 546, 47 SE 
287; Philips v. Piney Coal Co., 53 
W... Va.. 548, 44 SE 774, 97 AmSR 
1040; Shields v. Tarleton, 48 W. Va. 
343, 37 SE 589. 

{a] Presumptions. — (1) Long 
lapse of time raises a presumption 
that the delay is inexcusable (De 
Rodriguez v.. Viyoni, 1 Porto Rico 
Fed. 487), (2) if complainant neg- 
lects to avail himself of an oppor- 
tunity to explain his unusual delay 
(Kavanaugh vy. Flavin, 35 Mont. 133, 
88 P 764). 

[b] Courts will, of their own mo- 
tion, in cases of great delay in seek- 
ing relief, require plaintiff to show 
affirmative facts excusing delay. 
Pond Creek Coal Co. v. Hatfield, 239 
Fed. 622, 152 CCA 456. 

Burden of proof as to ignorance 
_ of facts or rights see infra § 248. 

Necessity of pleading excuse in 
pill see infra § 422. 

17. U. S.—Consaul v. Cummings, 
222 U. S. 262, 32 SCt 83, 56 L. ed. 
AOOMiate ss, App. Cb.) C.). 13273" Eliz 
nois Grand Trunk R. Co. v. Wade, 
1405 Un 1S: 65; 11 SCt’709, 3b. LL. ed: 
342; Gunton v. Carroll, 101 U.S. 
426, 25 L. ed. 985; Buchannon v. Up- 
shaw, 1 How. 56, 11 L. ed. 46; Boyd 
vy. Northern Pac.’ R. Co., 170 Fed. 
779 [aff 177 Fed. 804, 101 CCA 18, 
228". .S. 482, 83 SCt, 554, 57 L. “ed, 
931]; Mexican Nat. Coal, etc., Co. v. 
Frank, 154 Fed. 217; Southern Pac. 
R. Co. v. Stanley, 49 Fed. 263. 


Ala.—Shackelford v. Bullock, 34 
Ala. 418. 

Conn.—Lewis v. Lewis, 76 Conn. 
586, 57 A 735. > 

Fla.—Anderson v. Northrop, 30 
Mla 612, 12°S 318. 

Ga.—Hines vy. Johnston, 95 Ga. 
629, 23 SE 470. 

Tll—Ducey v. Peterson, 258 Iil. 


321, 101 NE 559; Ring v. Lawless, 190 
Tll. 520, 60 NE 881; Tenk v. Lock, 26 
PNA. a6. 

Iowa.—Applegate vy. Applegate, 107 
Iowa 312, 78 NW 34. 

Ky.—Smith v. Field, 6 Dana 361. 

Me.—Doherty v. Russell, 116 Me. 
269, 101 A 305. 

Md.—Bowie v. Stonestreet, 6 Md. 
418, 61 AmD 318. 

Mich.—Hemphill v. Holford, 88 
Mich. 298, 50 NW 3800; Gamble v. 
Folsom, 49 Mich. 141, 13 NW 394. 

Mo.—Lindell Real Hst. Co. v. Lin- 
dell, 142 Mo. 61, 43 SW 368. 

N. J.—Irick v. Clement, 49 N. J. 
Eg: 590, 27 A 434. 

N. Y.—Jacobus v. Diamond Soda 
Water Mfg. Co., 94 App. Div. 366, 88 
NYS 302, 

R: I.—Hunt .v. Reilly, 23.R. I. 471, 
50 A 833. 


EQUITY 


A party can- 


Laches cannot | itself stop the 


S. C.—Charleston, etc, R. Co.% v. 
Reynolds, 69 S.C. 481, 48 SE 476; 
Walker v. Fraser, 28 S. C. Eq. 230. 


Tex.—McAnulty v. Hllison, (Civ. 
A.) 71 SW 670. 
Va.—Stewart v. Conrad, 100 Va. 


128, 40 SE 624; Reynolds v. Petty- 
john, 79 Va. 327; Nelson v. Carring- 
ton, 4 Munf. (18 Va.) 332, 6 AmD 519. 

Wis.—Heyl v. Goelz, 97 Wis. 327, 
72 NW 626. 

Eng.—Kirwan vy. Kennedy, 3 Ir. R. 
Eq. 472. 

[a] Heirs of a deceased married 
woman are not chargeable with 
laches for acquiescing in the occu- 
pation of her land by the tenant by 
the curtesy during his life. Hall v. 
Otterson, 52 N. J. Hq. 522, 28 A 907 
fade. "O32 INS Se Blg «5 695.0 35) A 113005 
Irick v. Clement, 49 N. J. Eq. 590; 27 
A 434; Ball vy. Ball, 20 R. I. 520, 40 
A 234, 

[b] Heirs of an insane person (1) 
cannot be charged with laches in not 
bringing an action during his life to 
set aside a conveyance of land made 
by his guardian (Heyl v. Goelz, 97 
Wis. 327, 72 NW 626), (2) nor for 
failure to bring an action to prevent 
waste on the lunatic’s land during 
his lifetime (Clark v. Crout, 34 S. C. 
417, 13 SE 602). 

[c] One who conveys an estate 
in expectancy may sue to rescind 
the conveyance at any time, and can- 
not defer suit until the estate falls 
in,wePrice’s “App. 54. Pa. ate. 

{[d] Remaindermen are not guilty 
of laches in asserting their rights 
until the termination of the particu- 
lar estate. Borders vy. Hodges, 154 
Ill. 498, 39 NE 597; Graham v. Staf- 
ford, 171 Mo. 692, 72 SW 507; Lin- 
dell Real Est. Co. v. Lindell, 142 Mo. 
€1, 43 SW 368; Walker v. Fraser, 28 
S. .C., Hq. 230. 

{e] A trust for the payment of 
debts will not prevent time from 
operating as a bar to a claimant who 
is otherwise guilty of laches in as- 
serting his claim. Harcourt v. 
White, 28 Beav. 303, 54 Reprint 382. 

{f_] Dower right as justifying de- 
lay.—(1) Plaintiffs, on execution 
against whom land was _ sold, not 
having been entitled to possession of 
it till the death of a widow in pos- 
session of it as dower, and defendant, 
the grantee in the _ sheriff’s deed, 
having never been in _ possession 
thereunder, they are not chargeable 
with laches, whatever the lapse of 
time from execution of the deed, they 
having denied validity of the deed 
as soon as defendant attempted to 
assert any rights thereunder, soon 
after the widow’s death. Ducey v. 
Peterson, 258 -Ill. 321, 101 NE 559. 
(2) Right of dower unassigned jus- 
tifies delay by the reversioners in 
suing for the land (Chavers v. Mayo, 
(Ala.) 79 S 594), (3) but not in as- 
serting title (Chavers v. Mayo, su- 
pra). (4) The existence of a dower 
interest in real estate of a decedent 
does not excuse delay in enforcing 
the sale of the land to pay dece- 
dent’s debts. Horn vy. White, 127 Ill. 
A, 222° [aff 224 Ill. 238, 79 NE 629, 
115 AmSR 155]. (5) Possession by 
defendant of a dower interest does 
not excuse delay in an attack upon 
another title claimed by her by pur- 
chase, where all the equities could 
have been adjusted in an earlier suit. ! 


_[§ 231 


law for defendant voluntarily to perform the duty.?* 
Considerable delay may be excused where the right 
to sue has been several times interrupted as by 
death and the substitution of parties,?? although 
death of the owner of an accrued right does not of 


running of time.?* If, however, 


plaintiff has at all times the means of making his 
cause of action perfect, he cannot postpone indefi- 
nitely the time for enforcing his rights;7* and 


Gibson vy. Harriott, 55 Ark. 85, 17 
SW 589, 29 AmSR 17. 

[¢] Homestead right as justify- 
ing delay.—(1) Where a wife occu- 
pied with her husband land of which. 
she held the title, and after her 
death the husband occupied it as a 
homestead, and no action was taken 
by those claiming under her to pro- 
tect their title until the husband de- 
nied it by bringing action to quiet 
title in himself, when they set up 
their title by counterclaim, they were 
not guilty of laches. Hays v. Marsh, 
123 Iowa 81, 98 NW 604 (2) A 
suit by an administrator for the re- 
covery of land, instituted within less 
than one year after his right of 
entry accrued, against members of 
the family who remained in posses- 
sion under the homestead right, was 
not barred by laches. Craddock vy. 
Kelly, 129 Ga. 818, 60 SE 193. (3) 
Right of homestead without occu- 
pancy’ justifies delay by the rever- 
sioners in suing. for the land 
(Chavers v. Mayo, ¢Ala.) 79 S 594), 
(4) but not in asserting title (Cha- 
vers v. Mayo, supra). 

[h] Right of quarantine as justi- 
fying delay.—A widow holding un- 
der right of quarantine does not hold 
adversely to a purchaser at adminis- 
trator’s sale who is therefor not 
barred, although he permits her to 
remain in possession, twenty years 
without seeking an assignment of 
her dower. Sherwood v. Baker, 105 
Mo. 472, 16 SW 938, 24 AmSR 399. 

18. Ala.—Lecroix v. Malone, 157 
Ala, 434, 47 S 725. 

Ill.—Dickinson y. Griggsville Nat. 
Bank, 111 Ill. A. 188. 

Miss.—Wood y. Ford, 29 Miss. 57. 

N. J.—McCarter vy. Lehigh Valley 
R. Co.,'78 N. J. Eq. 346, 79 A 98. 
pr: C.—Blue v. Patterson, 21 N. C. 

19. Lecroix vy. Malone, 
434, 47 S 725. 

[a] Thus, a party may await suit 
until the death of an ancestor shall 
determine who are the heirs that 
should be parties. Shackelford v. 
Bullock, 24 Ala. 418. 

20. Breckinridge vy. Floyd, 7 Dana. 
(Ky.) 456. 


157 Ala. 


21. Misamore’s Est., 90 Cal. 169, 
27 P 68; Jaynes v. Goepper, 147 
Mass. 309, 17 NE 831; Bechtold v. 


Read, 49 N. J. Eq. 111, 22 A 1085; 
McKenzie y. Sifford, 52 S. C. 104, 29 
SE 388. 

[a] Suits by legatees or heirs 
against personal representative.—(1). 
Laches cannot be imputed to lega- 
tees suing an executor until a rea- 
sonable time has elapsed for the lat- 
ter to discharge his duties. Bech- 
told v.gRead,. 490 IN. ie stud: dal be 
1085. (2) Heirs need not sue an 
administrator who has taken posses- 
sion of property before the. settle- 
ment of his account, and time does 
not begin to run until then. Misa- 
more’s Est., 90 Cal. 169, 27 P 68. 

22. Hagerman v. Bates, 24 Colo. 
71, 49 P 139 [rev 5 Colo, A. 391, 38 P 
1100]; Luke v. Koenen, 120 Iowa 108, 
94 NW 278; Hurt v. West, 87 Va. 78, 
12 SE 141; Mayo y. Carrington, 19 
Gratt. (60 Va.) 74; Baker vy. Morris, 
10 Leigh (37 Va.) 284. 

23. Warner v. Hamill, 134 Iowa 
279, 111 NW 939. 

24. Hintrager y. Traut, 69 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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neither infancy nor any other disability constitutes 
any excuse for laches of plaintiff in failing to fulfil 
a condition on the performance of which his right 
depends.» Where the business of the courts has 
been interrupted, as by civil war, and parties have 
thereby been prevented from enforcing their rights, 
laches cannot be imputed to them for such delay ;?¢ 
but they must act promptly after the regular ad- 
ministration of justice is resumed.27 Where rec- 
_ords or papers essential to the prosecution of the 
suit have been lost or destroyed without the fault 
of plaintiff, the delay in instituting or prosecufing 
the suit occasioned by such loss is thereby ex- 
eused.”® But a failure merely through lack of 
effort to collect the necessary evidence is no excuse 
for delay;?® and suit must be promptly brought 
_after papers which have been lost have been dis- 
_covered.° Where there is such an obscurity in a 
transaction that a party, although apprehensive of 
his rights, must with painstaking gather the facts or 
the evidence of them on which the successful prose- 
‘eution of a suit must depend, laches cannot be said 
‘to exist,°1 although the fact that plaintiff’s title 
\was doubtful or difficult to prove is not of itself 
‘a sufficient excuse for not asserting it.22 In some 
(eases delay has been excused during a period when 
ithe situation of the parties was such that a decree 
iif rendered could not have been enforced,?? as where 
defendant was insolvent,’ or where a lien on land 


(746, 27 NW 807; Palmer v. Palmer, 


EQUITY 


Co., 133 Fed. 1020, 66 CCA 679; Moore 
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was inferior to other claims absorbing its value.%% 
To exeuse delay, however, the impediment must be 
actual and substantial.2® The fact that defendant 
is an infant constitutes no excuse for plaintiff’s 
delay.** 

[§ 232] 3. Personal Disabilities—a. In Gen- 
eral, As a rule laches is not imputable to a person 
while he is under legal disability.*8 Equity will not 
only exeuse a delay because of a personal disability 
which at law would prevent the bar of the statute 
of limitations,®® but will also consider disabilities 
as tending to excuse delay under circumstances 
which would not operate to prevent the bar of the 
statute.*° On the other hand, long delay and ac- 
quiescence may be a bar to relief, notwithstanding 
the bar of the statute has not attached on account 
ef disabilities.44 In those jurisdictions where a 
joint action at law that is barred as to one or more 
of plaintiffs is barred as to all,*? a disability exist- 
ing as to one of ‘several joint plaintiffs in equity 
does not save him from the operation of the stat- 
ute if his coplaintiffs are barred,** although it has 
been held that the infancy of a part of the plain- 
tiffs, including those left in charge of the estate in 
controversy, is @ circumstance excusing the delay 
of all.t4 Following the analogy of the statute of 
limitations, it has been held on the one hand that 
where time has begun to run against the ancestor, it 
continues to run against the heir, although the lat- 


sion, which will appeal to the con- 


136 Mich. 487, 24 AmR 605; Rhines v.|v. Nickey, 1383 Fed, 289, 66 CCA | science of the chancellor.’ Wagner 
| Bvans, 66 Pa. 192, 5 AmR 364; Mor- | 667. Vu Baird?(7 > How.) (Un S:) -2o4e5 cule 
ixison v. Mullin, 34 Pa. 12; Steele v. 31. Barnes Vv. Stoughton, 2|/ed. 681 [quot Abraham v. Ordway, 
SSteele, 25 Pa. 154. Thomps. & C. 675 [aff 58 N. Y. 645/158 U. S. 416, 15 SCt 894, 39 L. ed. 
| 25. Walker v. Douglas, 70 Ill. 445; | mem]. 1036; Potts v. Alexander, 118 Fed. 
IMavens v. Patterson, 43 N. Y. 218; 32. Kase v. Pennsylvania R. Co., | 885]. 
{Henry v. Conn, 12 Oh. 198; Griffin v. | 12 Pa. Dist. 314, 28 Pa. Co. 486. 37. Jones vy. Turberville, 2 Ves. 
(Griffin, 1 Sch. & Lef. 352. 33. Cicero v. Grisko, 144 Ill. A.| Jr. 11, 30 Reprint 498. 

[a] Ilustrations.—(1) “In re-|564 [aff 240 Ill. 220, 88 NE 478]; 88. Dragoo v. Dragoo, 50 Mich. 


| 
liation to conditions annexed to an 
cestate made either to his ancestor 


(or himself, the laches of an infant. 


‘will bar him of the right of the land 
{forever.” Havens v.-Patterson, 43 
HEN Yee 2 TSM 223s (2) Where by 
(the terms of a contract for ‘the sale 
(of lands the price is payable in in- 
‘stallments, plaintiff suing for spe- 
(cific performance will not be per- 
}manitted to excuse a lapse of time by 
1r2ason of the fact that the contract 
\was made with his ancestor, and 
{that the lapse of time occurred dur- 
ling plaintiff’s infancy. Walker v. 
|} Douglas, 70 Ill. 445. 

Personal disabilities generally see 
iinfra §§ 232-237. 

26. Byrne v. Edmonds, 23 Gratt. 
(€64 Va.) 200. 

War as suspending statute of limi- 
itations see Limitations of Actions 
|{25 Cyc 1285]. 

27. Carlisle v. Hart, 27 Tex. 350. 

28. Colo.—Hagerman v. Bates, 24 
(Colo. 71, 49 P 139 [rev 5 Colo. A. 391, 
(38 P 1100]. 

Tll_—Johnson vy. Diversey, 82 Ill. 
.446; Clark v. Hogle, 52 Ill. 427. 

Md.—Cherbonnier v. Goodwin, 79 
| Md. 55, 28 A 894; Steuart v. Carr, 6 
(Gill 430. 

-N. C.—Logan v. Simmons, 38 N. C. 
487. 

Va.—Dismal Swamp Land Co. vy. 
|\Macauley, 85 Va. 16, 6 SE 697 (rec- 
-ords destroyed during civil war; case 
‘reinstated on docket in 1881); Mayo 
'v..Carrington, 19 Gratt. (60 Va.) 


(74, 

_ [a] Nonessential papers. — The 
‘loss of a document that would not 
‘necessarily prevent the establish- 
‘ment of complainant’s rights does 
‘not excuse delay. Curtis v. Lakin, 
(94 Fed. 251, 36 CCA 222. 

29. Stevenson v. Stevenson, 224 
‘Til. 482, 79 NE 608; Orr v. Penning- 
ton, 93 Va. 268, 24 SE 928. . 

30. Hudnutt v. Britannia Min. 


Melton v. Smith, 65 Mo. 315; Atwater 
v. Fowler, 1 Edw. (N. Y.) 417. 

34. Thompson v. Marshall, 36 Ala. 
504, 76 ‘AmD’ 3283: Carr v. Bob; 7 
Dana (Ky.) 417; Magruder vy. Peter, 


11 Gill & J. (Md.) 217; Stephens v. 
Martin, 85 Tenn. 278, 2 SW _ 206. 
Compare Graham y. Brock, 212 Ill. 
579, 72 NE 825, 103 AmSR 248 


(where it was held that a delay of 
nineteen years in filing a petition to 
sell real estate to pay debts was not 
excused because for many years the 
property was practically worthless, 
and had only recently advanced in 
value). 

[a] Erroneous supposition of in- 
solvency.—(1) Where the managing 
partner of a firm concealed the own- 
ership of stock from creditors, and 
the corporation during such time was 
in a highly prosperous condition, the 
doctrine of laches would not estop 
such creditors from subjecting the 


stock. Breyfogle v. Bowman, 157 
‘Ky. 62, 162 SW 787. (2) A delay of 
forty-six years was held inexcus- 


able, although plaintiff supposed the 
debtor insolvent, where for a con- 
siderable portion of the time he could 
have paid, and the creditor by dili- 


gence might have discovered the 
fact. Maxwell v. Kennedy, 8 How. 
(U. S.) 210, 12 L. ed. 1051. 

85. Hill v. Gordon, 45 Fed. 276 


[app dism 149 U. S. 775, 13 SCt 1047, 
37 L. ed. 963]; Tenk v. Lock, 26 Ill. 


A. 216. 

86. Wagner v. Baird, 7 How. 
(U. S.)- 234, 12 L. ed. 681; Hudnutt 
vy. Britannia Min. Co., 133 Fed.- 1020, 
66 CCA 679; Moore v. Nickey, 133 
Fed. 289, 66 CCA 667. 

“Long acquiescence and laches by 
parties out of possession are produc- 
tive of much hardship and injustice 
to others, and cannot be excused but 
by showing some actual hindrance or 
impediment caused by the fraud or 
concealment of the party in posses- 


573, 15 NW 910; Patrick v. Stark, 62 
W. Va. 602, 59 SE 606; Melms vy. 
Pabst Brewing Co., 93 Wis. 153, 66 
NW 518, 57 AmSR 899. 

Disability as excusing delay iy 
failing to perform condition prece- 
cont to right of action see supra 
§ 231. 

39. Cole v. Grigsby, (Tex. Civ. A.) 
35 SW 680; Wells v. Morse, 11 Vt. 9. 

40. Wright v. Leclaire, 3 Iowa 
221; Dunbar v. Green, 66 Kan. 557, 
72 P 243 [rev on other grounds 198 
U. S. 166, 25 SCt 620, 49 L. ed. 998]; 
Hart v. Hawkins, 3 Bibb (Ky.) 502, 
6 AmD 666; Jones v. Jones, 92 Va. 
590, 24 SE 255. 

[a] One who had been kept in 
slavery until 1865 was not guilty of 
laches where he sued in 1878 for 


an annuity granted in 1856. Jones 
v. Jones, 92 Va. 590, 24 SE 255. 
{[b] Wribal Indians.—(1) The 


fact that a party is a tribal Indian 
does not exempt him from the op- 
eration of the doctrine of laches (Fe- 
lix ‘va Patrick; (1457 UnP S167, jas Ou 
862, 36 L. ed. 719 [aff 36 Fed. 457]; 
Chouteau v. Klapmeyer, 68 Kan. 829, 
75 P 1009; Pope v. Falk, 66 Kan. 793, 
72 P 246; Dunbar v. Green, 66 Kan. 
557, 72 P 248 [rev on other grounds 
198 U.S. 166, 25 SCt 620, 49 L. ed. 
998]; Compo v. Jackson Iron Co., 50 
Mich. 578, 16 NW _ 295. Contra 
Laughton vy. Nadeau, 75 Fed. 789), (2) 
although it is a circumstance to be 
considered in extenuation of his de-+ 


lay in suing (Dunbar v. Green, 
supra). 
41. Piatt v. Vattier, 9 Pet. (U. S.) 


405, 9 L. ed. 1738; Scott v. Evans, 21 

F. Cas. No, 12,529, 1 McLean 486; 

Pusey v. Gardner, 21 W. Va. 469. 
42. See Limitations of Actions 


(25 Cyc 1273]. 

43. Keeton y. Keeton, 20 Mo. 
530. 

44. Hart v. Hawkins, 3 Bibb (Ky.) 
502, 6 AmD 666, 
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ter is an infant or feme covert,*> and on the other 
hand that in such ease time does not run during the 
disability where the statute so provides.*® Succes- 
sive or cumulative disabilities are not allowed to 
operate as an excuse for lapse of time. Where, 
therefore, the only disability that existed at the 
time when the right of action accrued was infancy, 
plaintiff cannot plead in justification of a delay a 
disability arising from coverture.*? If, however, 
both disabilities existed when the right of ac- 
tion accrued, there can be no laches until both 
have been removed.*8 Courts of equity recognize 
and apply the provision of the statute of limitations 
fixing the time within which a person under disa- 
bility may sue after the removal of the disability.*® 

[§ 233] b. Absence or Nonresidence. Accord- 
ing to an early authority, absence from the realm 
was sufficient to excuse the laches of a disseizee in 


failing to dispossess the disseizor before his death.°”’ 


By the modern rule, however, voeluntary absence or 
nonresidence, if it presents no legal obstacle to a 
suit, is of itself insufficient to excuse delay;>? and 
relief may be denied for laches, although, because 


of plaintiff’s nonresidence, an analagous action at 
45. Ark.—Buck v. Davis, 64 Ark. {1 McLean 486. 
345, 42 SW 534; Gibson v. Herriott, 


55 Ark. 85, 17 SW 589, 29 AmSR 17. |2 S 842. 


Iowa.—Warner vv. Hamill, 134 Tll.—Locke v. Caldwell, 91 Ill. 417; 
Towa 279, 111 NW 939. Bush v. Sherman, 80 Ill. 160. 
Oh.—Williams y. Cincinnati First Iowa.—Wright v. Leclaire, 3 Iowa 


221. 


Presb. Soc., 1 Oh. St. 478; Henry v. 


EQUITY 


Fila.—Sanchez v. Dow, 23 Fla. 445, 


[§§8232-2934 » 


law would not be barred by limitations.°? But ab- 
sence or nonresidence is a circumstance to be con- 
sidered in determining the question of laches, and 
may of itself ** or in connection with other circum- 
stances °4 excuse a delay which might be fatal to 
the claim of one present and in a situation to act 
immediately. But a party who has been absent 
must assert his rights within a reasonable time after 
his return.®® 

[§ 234] c. Coverture. At common law, while 
a married woman remains under the disability of 
coverture, she cannot be guilty of laches,®* notwith- 
standing the laches of the husband,®" especially 
where the statute of limitations makes an exception 
in favor of a married woman.®® Yet if a married 
woman is not ignorant of her rights, and there is 
no evidence of actual constraint, long delay war- 
rants an unfavorable inference as to the justice 
of her cause, and defendant will not be required to 
produce as satisfactory evidence of the material 
facts as might have been required had the suit been 
seasonably brought.®® Since a bill by husband and 
wife in the wife’s right is the bill of the husband, 


coverture of the wife is not an excuse for delay in 
Va.—Buckles vy. Lafferty, 2 Rob. 
(41 Va.) 292, 40 AmD 752. 

Wis.—Saladin v. Kraayvanger, 96 
Wis. 180, 70 NW 1113. 

[a] aches will not be inputed to 
a nonresident creditor whose delay 
is occasioned by assurances of his 


Conn, 12 Oh. 193. Miss.—Thornton y. Natchez, 88]/local agent that legal proceedings 
Tex.— Wichita Land, ete, Corte. || Missiv1; G41. (S)1498" will be useless, and by frequent 
Ward; 1. "Pex, 'Civ. “A. 1307)"-21 5S Ww: N. C.—England vy. Garner, 90 N. C.| promises that payment will be pro- 


12 8. 197; Francis v. Love, 56 N. C. 321. 
Pa.—In re’ Thierfeld, 11 Pa. Co. 47. 


W. Va.—Wilson v. Harper, 


25 W. 
Va TD: Tenn.—Carter 


proceedings. 
1. Nebr. 


cured without such 
Cushing v. Schoenemann, 


Chattanooga, ae 482, 96 NW 346. 


46. Everett v. Whitfield, 27 Ga. 
133. 


47. U. S.—Bedilian v. Seaton, 3 
FE. Cas./ No: 1,218, 3° Wall. Ir. 287: 
Md.—Hertle v. McDonald, 2 Md. 


Ch. 128. 

~~ Mo. —Keeton v. Keeton, 20 Mo. 530. 
N. Y.—Demarest v. Wynkoop, 3 

Johns. Yoh 129, 8 AmD 467. 


Tenn. —Laneaster v. Lancaster, 13 


Lea 126; “Scott v. Buchanan, 11 
Humphr. 468; McDonald v. Johns, 4 
Yerg. 258. 

Tex.—Wichita Land, etc., Co. v. 
Ward, t Tex? “Civ.! A. 307; 21 ‘SW: 
TER. 

48. Ark. —Stull v. Harris, 51 Ark. 


294, 11 SW 104, 2 LRA 741. 

“Ind.—Sims v. Snyder, 86 Ind. 602; 
Sims v. Bardoner, 86 Ind. 87, 44 AmR 
263. 

Mo. —Keeton v. Keeton, 20 Mo. 530. 

N. ©€.—Tate v. Greenlee, 9 N. C. 
486. 

Tenn.—Lancaster v. Lancaster, 13 
Lea 126. 

Va.—Wilson v. Branch, 77 Va. 65, 
46 AmR 709. 

49. Boyd v. Harris, 2 Md. Ch. 
210; Hertle v. McDonarld, 2 Md. Ch. 
128; Thompson vy. Lyon, 30 Mo. 155, 
61 AmD 599. 

50. Coke Litt. §§ 439, 440. 

51. U. S.—McQuiddy v. Ware, 20 
Walk 14, 22 LL. ed. 311; Pooler v. 
Hyne, 213 Fed. 154, 160, 129 CCA 
506 [cit Cyc]; Bower v. Stein, 177 
Fed. 673; 101 CCA 299 [aff 165 Fed. 
232]; Hudnutt v. Brittania Min. Co., 
133 Fed. 1020, 66 CCA 679; Moore v. 
Nickey, 133 Fed. 289, 66 CCA 667; 
De Roux v. Girard, 112 Fed. 89, 50 
CCA 136; De Martin v. Phelan, 51 
Fed. 865, 2 CCA 523; Naddo v. Bar- 
don, 51 Meds. 498, 2 CCA 335 [aff.47 
Fed. 782]; De Estrada v. San Felipe 
Land, ete, Co., 46 Fed. 280; Teall 
v. Slaven, 40 Fed. 774 [aff 158 U.S. 
7215) SCt 768, 399 led) 938 ]%" Be- 
dilian v. Seaton, 3 F. Cas. No. 1,218, 
3 Wall. Jr. 279; Piatt v. Vattier, 19 
HH. Cas. No! 1135417, 1. ‘Mclean 146; 
Scott v. Evans, 21 F. Cas. No. 12,529, 


(Ch. A.) 48 SW 117. 
AN aati gece v. Jennings, 12 Tex. 

Va.—Callaway ov. ‘Alexander, 8 
Leigh (35 Va.) 114, 31 AmD 640. 

W. Va.—Bill v. Schilling, 39 W. 
Va. 108, 19 SE 514. 

[a] Government service.—Laches 
of a United States senator in failing 
to prosecute a suit has been held to 
preclude him from obtaining any 
remedy against an order of dismis- 
sal, notwithstanding that during 
most of the time he was absent at 
the national capital attending to his 
senatorial duties. Houston y. Jen- 
nings, 12 Tex. 487. 

52. Scott v. Evans, 21 F. Cas. No. 
12,529, 1 McLean 486. 

53. Reorganized Church of Jesus 
Christ Latter-Day Saints v. Christ 
Church, 60 Fed. 937 [rev on other 
grounds 70 Fed. 179]; Robinson v. 
Reinhart, 137 Ind. 674, 36 NE 519. 

[a]. One who has been expelled 
from the state by military force, and 
has not been permitted to return, is 
not chargeable with laches because 
of inaction during his absence. Re- 
organized Church of Jesus Christ of 
Latter-Day’ Saints v. Church of 
Christ, 60 Fed. 937 [rev on other 
grounds 70 Fed. 179, 17 CCA, 387]. 

Absence or nonresidence as ex- 


cusing ignorance of rights see 
infra § 244, 

54 U. S.—Hallett v. Collins, 10 
How. Li4iassioted: Ses Taylor iv: 


Benham, 5 How. 233, 12 L. ed. 130; 
Fellows v. Hyman, 33 Fed. 313; Copen 
op ar tak 6 F. Cas No. 3,211, 1 Bond 

Ala.—Holt v. Wilson, 75 Ala. -58; 
Sayre v. Elyton Land Co., 73 Ala. 85. 

Iowa.—Phillips v. Wilmarth, 98 
Iowa -32, 66 NW 1058. 

Ky.—Carr v. Bob, 7 Dana 417. 

Nebr.—Cushing v. Schoenemann, 1 
Nebr. (Unoff.) 482, 96 NW 346. 

N. J.—Bechtold vy. Read, 49 N. J. 
Hq. dl), 220A SOS be 

Tenn,—Grace v. Noel Mill Co. Cn 
A.) 63 SW 246. 


De Martin v. Phelan, 51 Fed. 

see 2 CCA 523 {aff 47 Fed. 761 at 

56. Md.—wWilson v. McCarty, 55 
Md. 277. 

Mo.—Hudson vy. Wright, 204 Mo. 
412, 103 SW 8; Lindell Real Est. 
Co.. v. Lindell, 142 Mo. 61, 43 SW 
368; Napton vy. Leaton, 71 Mo. 358. 

N. J.—Black v. Whitall, 9 N. J. Hq. 
572, 59 AmD 428. 

R. I.—Taylor v. Slater, 18 R. I. 
797, 31 A165. 

Tex.—Cole v. Grigsby, (Civ. A.) 35 
SW 680 [aff 89 Tex. 223, 35 SW 792]; 
Crain v. Towns, (Civ. A.) 25 SW 

Va.—Irvine vy. Greever, 32 Gratt 
(73 Va.) 411; Baker v. Morris, 10 
Leigh (37 Va.) 284. 

W. Va.—Patrick v. Stark, 62 W. 
Va. 602, 59 SE 606; Waldron vy. Har- 
vey, 54 W. Va. 608, 46 SE 603, 102 
AmSR 959. 

Eng.—Blandford y. Marlborough, 2 
Atk. 542, 26 Reprint 725; Smith v. 
French, 2 Atk. 243, 26 Reprint 550; 
Cresswell v. Dewell, 4 Giffard 460, 66 
Reprint 787; Needler v. Winchester, 
Hob. 220, 80 Reprint 867; Bateman 
v. Davis, 3 Madd. 98, 56 Reprint 
446; Underwood v. Stevens, 1 Meriv. 
712, 35 Reprint 833; Ryder v. Bicker- 
ton, 3 Swanst. 90, 36 Reprint 782; 
Montfora v. Cadogan, LO WieSonoT. 635, 
34 Reprint 651; Lench v. Lench, 10 
Ves. .Jr. 511, 32 Reprint 943. 

[a] Dictum to the contrary.—Per 
Grier, J., in Bedilian vy. Seaton, 3 F. 
Cas. No, 1,218, 3 Wall. Jr. 270, 

57. Black v. Whitall, 9 N. J. Eq. 
572, 59 AmD 423. See also Pons y. 
Yazoo, ete, Rs (CO: Usd Ma asda OES 
721 (holding that a married woman 
is not barred by laches of her hus- 
band by mere delay less than the 
period of limitations); and cases 
supra note 56. 

58. Lindell Real Est. Co. v. Lin- 
dell, 142 Mo. 61; 43 SW 368; Harry v. 


Hamilton, (Rex. Clive aeA hoe SSE 
yet Allen v. Urquhart, 19 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 234-237] 


filing it.©° Where the disability of coverture has 
been removed by statute, as where married women 
are authorized to act in respect to their separate 
estates as if unmarried, a married woman is charge- 
able with laches equally as if she were single.®1 
Coverture is no excuse for laches in suing to re- 
cover an interest in real property, unless it is so 
by law of the place where the property is situated 
and the suit is brought.°? As the disability of a 
married woman ceases on dissolution of the mar- 
riage, she may thereafter be guilty of such laches 
as will preclude her from maintaining a suit.% 

[§ 235] d. Infancy. While it has been said by 
an early authority that when, from considerations 
of public duty, publie repose, and liberty and life, 
it is essential that a right should be enforced with- 
out delay, the laches of an infant may bar him, 
and that his laches may preclude him on similar 
principles from enforcing a claim against the sov- 
erelgn power,°* the modern rule is that no laches 
ean be imputed to an infant during his minority,® 


EQUITY 


[210.3.] 241 


in different states and the minor has no knowledge 
of his rights,°* and therefore a demand will not 
be rejected if asserted within a reasonable time 
after plaintiff attains his majority,’ although the 
delay may be such as to subject his evidence to 
close scrutiny.°® Unreasonable delay after attain- 
ing majority will be fatal.®® 

[§ 236] e¢. Mental Unsoundness. lLaches ecan- 
not be imputed to one of unsound mind;7° and men- 
tal affliction not wholly incapacitating plaintiff may 
excuse delay.* A lunatic being under the protec- 
tion of the court, a suit in his behalf is in time if 
brought promptly after the appointment of a com- 
mittee or guardian,’? and is not barred by the laches 
of a next friend or others not legally chargeable 
with the protection of his rights.72 But a person 
must proceed with reasonable promptness after re- 
covering his reason." 

[§ 237] f. Poverty. The poverty or pecuniary 
embarrassment of plaintiff does not of itself excuse 
delay in enforcing his rights," although it may be 
a proper circumstance for consideration in deter- 


especially where he and the adverse party resided 
60. Etting v. Marx, 4 Fed. 673, 4 

Hughes 312; Blackwell v. Bragg, 78 

Va. 529; Harrison v. Gibson, 23 Gratt. 

(64 Va.) 212. 

61. U. S.—Steines v. Manhattan 
L. Ins. Co., 34 Fed. 441. 

Ark.—Nobles v. Poe. 121 Ark. 613, 
182 SW 270; McKneely v. Terry, 61 
Ark. 527, 33 SW 953; Gibson v. Her- 
riott, 55 Ark. 85, 17 SW 589, 29 
AmSR 17. 

Cal.—Burkle v. Levy, 70 Cal. 250, 
254, 11 P 643. 
ete C.—Warner v. Jackson, 7 App. 

Ill. Lewis v. Barber, 21 Ill. A. 638. 

La.—Morrow v. Goudchaux, 41 La. 
Ann. 711, 6 S 563. 

Minn.—Dickman  v. 90 
Minn. 244, 95 NW 1120. 

Va.—De Baun v. De Baun, 119 Va. 
85, 89 SE 239. 

W. Va.—McPeck v. Graham, 56 W. 
Va. 200, 49 SE 125; Phillips v. Piney 
Coal, etc., Co., 538 W. Va. 543, 44 SE 
774, 97 AmSR 1040. , 

[a] If she has no separate estate 
in the land in controversy, and no 
right to contract with reference to 
her interest therein, laches in de- 
laying to assert her interest will not 
be imputed to a.married woman. 
Lindell Real Est. Co., vy. Lindell, 
142 Mo. 61, 43 SW 368. 

[b] aches of the husband does 
not conclude the wife, where he is 
not her agent. Pons v. Yazoo, etc., 
iC. 1315 Tea’, 31:3,569.'S 720. 

62. De Mares v. Gilpin, 15 Colo. 
76, 24 P 568. 

63. Kelly v. Kelly, (Tenn. Ch, A.) 
58 SW 870; Boyle v. Oleson, 58 Wash. 
670, 109 P 2038. 

64. Coke Litt. p 264 a. ; 

65. U. S.—Billings v. Aspen Min., 
etc., Co., 51 Fed. 338, 2 CCA 252 [app 
dism 150 U. S. 31, 14 SCt 4, 37 L. ed. 
986]; Chew v. Hyman, 7 Fed. 7, 10 
Biss. 240; Copen v. Flesher, 6 F. Cas. 
No. 3,211, 1 Bond 440. ‘ 

Ala.—McMillan v. Rushing, 80 Ala. 
402: Holt v. Wilson, 75 Ala. 58. 

Ark.—Gibson vy. Harriott, 55 Ark. 
85, 17 SW 589, 29 AmSR 17. 

D. C.—Stansbury v- Inglehart, 20 
D. C. 134 [app dism 151 U. S. 68, 14 
S@te 237,008) Li, -ed.. 7611. 

Ga.—Richards v. Edwardy, 138 Ga. 
690, 76 SE 64. 

Ill.— Walker v. Ray, 111 Ill. 315; 
Ryder v. Emrich, 104 Ill. 470; Miles 
v. Wheeler, 43 Ill. 123; Morgan v. 


Herrick, 21 Ill. 481; Smith v. Sack- 
ett, 10 Ill. 534. : 

Iowa.—Wright v. Leclaire, 3 Iowa 
221. 


Ky.—Gaines v. Hill, 147 Ky. 445, 
144 SW 92, 39 LRANS 299; Walker 
vy. Walker, 55 SW 726, 21 Kyl 1521; 
Carr v. Bob, 7 Dana 417; Whaley -v. 
Eliot, 1. A. K. Marsh. 343, 10 AmD 

[21.C. J.—16] 


737; Hart v. Hawkins, 3 Bibb 502, 6 
AmD 666. 
Piet gy aes eee v. Thayer, 115 Mass. 

Mich.—Putnam vy. Kalamazoo Cir. 
Judge, 83 Mich. 628, 47 NW _ 355; 
Dragoo v. Dragoo, 50 Mich. 573, 15 
NW 910. 

Boo a ee elem v. Wolf, 60 Miss. 

Mo.—Kroenung y. Goehri, 112 Mo. 
641, 20 SW 661; Napton v. Leaton, 
71 Mo. 358. 

N. J.—Marr v. Marr, 73 N. J. Ea. 
643, 70 A375, 138 AmSR 742. 

z S. C.—Steel v. McKnight, 1S. C. L. 
4. 

Tenn.—Gaugh  v. 
Head 628. 

Tex.—Cole v. Grigsby, 89 Tex. 223, 
385 SW 792; Robinson v. Kampmann, 
5 Tex. Civ. A. 605, 24 SW 529; Grif- 
fin v. Towns, (Civ. A.) 25 SW 968. 

Va.—Robinett v. Robinett, 19 SE 
845; Irvine v. Greever, 32 Gratt. (73 
Va.) 411; Buckles v. Lafferty, 2 Rob. 
(41 Va.) 292, 40 AmD 752, 

W. Va.—Patrick vy. Stark, 62 W. 
Va. ‘602, 59 SE 606; Stewart v. Ten- 
nant, W. Va. 559, 44 SE 223; 
Knight v. Watts, 26 W. Va. 175. 

Wis.—Israel vy. Silsbee, 57 Wis. 
222,15 NW 144. 

Eng.—Roche y. O’Brien, 1 Ball & B. 


Henderson, 2 


830; Bennett v. Colley, 2 Myl. & K. 


225, 7 EngCh 225, 39 Reprint 930; 
Wilkinson v. Parry, 4 Russ. 272, 4 
EngCh 272, 38 Reprint 808; Camp- 
bell v. Walker, 5 Ves. Jr.,678, 31 Re- 
print 801, 13 Ves. Jr. 601, 33 Reprint 
419. 

Infancy of defendant as excusing 
delay see supra § 231. 

66. Ware v. Brush, 29 F. Cas. No. 
17,171, 1 McLean 533; Holt vy. Wilson, 
75 Ala. 58. : 

Infancy as excuse for ignorance of 
rights see infra § 244. 

Nonresidence as excusing laches 
see supra § 233. ; 

67. Ala.—McMillan v. Rushing, 80 
Ala. 402. 

D. C.—Stansbury v. Inglehart, 20 
D. C. 134. 

Tll.— Chicago, ete, R. Co. v. Ken- 
nedy, 70 Ill. 350. 

Ky.—Carr v Bob, 7 Dana 417. 

Ww. er ean ae Tennant, 
W. Va. 559, 44S f 

Wis.—Israel v. Silsbee, 57 Wis. 222, 
15 NW 144. 

68. Dragoo v. Dragoo, 50 Mich. 
573, 15 NW 910. 

69. U.-S.—Hall v. Law, 102 U. Ss. 
461, 26 L. ed. 217; She v. Smith, 79 

ed. 709, 25 CCA 
Tate SeuaK v. Davis, 64 Ark.. 345, 

SW 534. 
ora Balter vy. Baker, 134 Ga. 138, 
67 SE 541; Nathans v. Arkwright, 66 


Ga, 179. 


52 


+ 


iflaff. 165. Fed. 232]; 


Aap sen ake v. Saathoff, 205 Ill. A. 


Md.—Kemp v. Cook, 18 Md. 130, 79 
AmD 681. 
N. J.—Wood y. Chetwoed, 33 N. J. 


Eq. 9. 
N. Y.—Boyer vy. East, 161 N. Y. 
580, 56 NE 114, 76 AmSR 290. 
Wis.—Stehn v. Hayssen, 124 Wis. 


5838, 102 NW 1074. ; 

70. U. S.—Billings v. Aspen Min. 
ete., Co., 51 Fed. 338, 2 CCA 252) [app 
sy 150 U. S. 31, 14 SCt 4, 37 L. ed. 

86]. 

Ala.—Bradley v. Singleterry, 178 
Ala. 106,59S 58; Walling v. Thomas, 
133 Ala. 426, 31 S 982. 

Cal.— Crowther v. Rowlandson, 27 
Cal. 376. 

Colo.—Warren y. Adams, 19 Colo. 
515, 36 P 604. 

Ga.—Taylor y. Colley, 138 Ga. 41, 
74 SE 694. 

Ill—Van Buskirk v. Van Buskirk, 
148 Ill. 9, 35° NE 383; Dodge v, Cole, 
(hale UU Eee e ees yr vwarkey ala[sl. 

Iowa.—Jefferson vy. Rust, 149 Iowa 
594, 128 NW 954. ‘ 

N. J.—Kidder v. Houston, (Ch.) 
47 A 336; Lundy v. Seymour, 55 N. J. 
Eq. 1, 35 A 893. 

N. Y.—Peo. v. Johnson, 161 App. 
Div. 625, 628, 146 NYS 977 [quot 


Cyel. 

Tenn.—Craig v. Leiper, 2 Yerg. 
193, 24 AmD 479. 

Tex.—Fox v. Robbins, (Civ. A.) 62 
SW 815. 

W. Va.—Patrick v. Stark, 62 W. Va. 
602, 59 SE 606; McPeck v. Graham, 
56 W. Va. 200, 49 SE 125; Trow- 
bridge v. Stone, 42 W. Va. 454, 26 SE 


3863; Knight v. Watts, 26 W. Va. 175. 

Wis.—Heyl v. Goelz, 97 Wis. 327, 
72 NW. 626. 

71. Lundy v. Seymour, 55 N. J. 
Bas) 1. 3b) As 6893" 

Mental unsoundness as excusing 
ignorance of facts see infra § 244. 

72. Jefferson v. Rust, 149 lJIowa 
594, 128 NW 954; Knight v. Watts, 
26 W. Va. 175. 

73. Jefferson v. Rust, 149 Iowa 
594, 128 NW 954; Kidder v. Houston, 
(N. J. Ch.) 47 A 336; Heyl v. Goelz, 
97 Wis. 327, 72 NW 626. 

74. Norris. v. Haggin, 136 U.S. 
386, 10 SCt 942, 34 L. ed. 424 [aff 
28 Fed. 275]; Cockrill v. Cockrill, 79 
Fed. 143 [aff 92 Fed. 811]; Doughty 
v. Doughty, 7 N. J. Eq. 643; Haynes 
vy. Swann, 6 Heisk. (Tenn.) 560. 

75. U. S—Leggett v. Standard Oil 
COL, 14S URES. 5280518) SCE 02 maken 
ed. 737; Hayward vy. Eliot Nat. Bank, 
96.U. S. 611, 24 L. ed. 855; Maxwell 
v. Kennedy, 8 How. 210, 12 L. ed. 
1051; Pooler v. -Hyne, 213 Wed. 154, 
160, 129 CCA 506 [cit Cyc]; Bower 
v. Stein, 177 Fed. 6738, 101 CCA 299 
Lumley vy. Wa- 
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mining the question of laches,7* and may rebut any 
presumption of a tacit admission of a want of merit 
in his elaim arising from the delay.” 

[§ 238] 4. Pendency of Legal Proceedings. 
Delay in instituting suit may be exeused where the 
matter in dispute has in the meantime been the 
subject of litigation.’* Time does not run against 
a plaintiff after he has instituted his suit,’® provided 
it is diligently proseeuted,®® or pending an appeal 
therein;§! and the time during which an appeal is 
pending should not be counted against a bill to 
impeach the decree for fraud, filed promptly after 
its affirmance.s? But where plaintiff has suffered 
his bill to be dismissed for want of prosecution, and 
fails to move promptly for its reinstatement, the 
pendency of the proceedings does not excuse an oth- 
erwise negligent delay in bringing a new suit after 
reinstatement is denied;** and one cannot excuse 
his delay on the ground of the pendency of another 
suit in which he might have set up his present claim 
but failed to do so.8* Delay pending other proceed- 
ings has been held excusable, not only where the 
termination of such proceedings was necessary for 
the ascertainment of facts or the establishment of 


bash R. Co., 71 Fed. 21 [rev on other 
grounds 76 Fed. 66]; Naddo v. Bar- 
don, 51 Fed. 493, 2 CCA 335 [aff 47 


90 NW 731. 


EQUITY 


Iowa.—Burns y. Cole, 117 Iowa 262, 86. 


eS ae v. Fitzgerald, 


rights or liabilities involved in the later suit,’* but 
also where the former suit had a similar object but 
proved unavailing.s® It has been held that where 
the question in controversy is involved in a suit 
pending between other parties, plaintiff may wait a 
reasonable time for a decision of that suit before 
bringing his own action,*’ where he and his adver- 
sary agree to abide by that decision,®® and that he 
is not guilty of laches in failing to prosecute an 
infringer of a right pending his prosecution of other 
infringers of the same right;8® but other cases hold 
that delay pending the decision of a test case is not 
excusable in the absence of an agreement to abide 
by the event.°° Delay has been excused where 
plaintiff had lost time by proceeding first against 
another person whom he supposed to be primarily 
liable.®t Some authorities hold that there is no 
laches arising from delay while plaintiff is endeav- 
oring to enforce his right at law;°? others take a 
contrary view;°* and it has been held that the fact 
that plaintiff was pursuing one of several remedies 
he had against defendant, when he might have pur- 
sued all his remedies concurrently does not excuse 
his delay in resorting to the others.°* The pendency 
Bogert v. Southern Pace. Co., 


244 Fed. 61, 156 CCA 489; Jackson 


79 NE | Co. v. Gardiner Inv. Co., 200 Fed. 113, 


Fed. 782]; De Estrada y. San Felipe | 825. 118 CCA 287; Gilmer v. Morris, 43 
Land, ete., Co., 46 Fed. 280; Mason N. J.—State vy. Bayonne, (Sup.) 3]| Fed. 456; Johnson vy. Diversey, 82 
v. Crosby, 16 F. Cas. No. 9,235, 2|A 123; Comins v. Culver, 35 N. J. Eq.| Ill. 446; Hart v. Hawkins, 3 Bibb 
Ware 306. 94. (Ky.) 502, 6 AmD 666; Donnelly v. 


D. C.—Levis v. Kengle, § App. 230 
[aff 169 U. S. 284, 18 SCt 309, 42) 354 
L. ed. 728]. 

Dil——Stow ova Fussell. 86.. ll] 18; 
Kellogg v. Western Electric Co., 67 
In, A. 53 [aff 168 Ill. 240, 48 NE 


Co. 564. 
465. 


69] Utah.—Felkner y. Dooly, 27 Utah 


Ky—KEquitable L. Assur. Soc. v. | 350, 75 P 854. 


Oh.—Galloway  v. 
Pa,—Schmidt y. Heimberger, 21 Pa.| [a] 
S. C.—Hunt y. Smith, 24 S. C. Kg. 


Barr, 12'- Oh. McArdle, 14 App. Div. 217, 43 NYS 


560. 


Thus, the fact that plaintiff 
first commenced his suit in a federal 
court, which was dismissed on appeal 
for want of jurisdiction, is a cir- 
cumstance tending to explain delay. 
Hart v. Hawkins, 3 Bibb (Ky.) 502, 


Warren Deposit Bank, 76 SW 391, 25 Va.—Hurt v. West, 87 Va. 78, 12|6 AmD 666. 

‘KyL 839. SE 141; Mayo v. Carrington, 19 87. Cox yv. Montgomery, 43 Ill. 
Mich.—Wright v. Fisher, 65 Mich. |Gratt. (60 Va.) 74. 110. 

275, 32 NW 605, 8 AmSR 886. Eng.—Bond y. Hopkins, 1 Sch. & 88. State v. Bayonne, (N. J. Sup.) 
Mo.—Perry v. Craig, 3 Mo. 516. Lef. 413. 3 A 123. 


Mont.—Elling v. Fine, 53 Mont. 79s 


481, 164 P 891, 893, AnnCas1918C 752 


cit Cyc]. 
len Wed Tals vy. Armstrong, 22|24 S. C. Hq. 465 
INGE CR 4, 


Okl.—Mathews v. Young, 2 Okl. 
616, 39 P 387; Twine v. Carey, 2 Okl. [a] 


Pendery vy. Carleton, 
41, 30 CCA 510; Hagerman y. Bates, 
24 Colo. 71, 49 P 139; Hunt v. Smith, 


claim continually being prosecuted 
will not grow stale). 
Effect on amended bill.—(1) | 123. 


87 Fed. [a] Assurance of his adversary’s 
counsel that a decision in another 
case involving similar facts - would 
pe respected justifies plaintiff in de- 
ferring suit in reliance upon it. 
State v. Bayonne, (N. J. Sup.) 3 A 


(holding that a 


[§§ 937-238 


be a ee 


249, 37 P 1096. 

Tenn.—Carter vy. Chattanooga, (Ch. 
A.) 48 SW 117. 

Eng.—Roberts v. Tunstall, 4 Hare 
257, 30 EngCh 257, 67 Reprint 645; 
Hovenden y. Annesley, 2 Sch. & Lef. 
‘607. 

76. Mason vy. Crosby, 16 F. Cas. 
No. 9,235,.2 Ware 306. 

{a] Poverty caused by the very 
fraud from which relief is sought is 
entitled to consideration. Mason v. 
Crosby, 16 F. Cas. No. 9,235, 2 Ware 
306. 

77. Roche v. O’Brien, 1 Ball & B. 
330; Byrne v. Frere, 2 Molloy 157; 
Gowland v. De Faria, 17 Ves. Jr. 20, 
34 Reprint 8; Hillary v. Waller, 12 
Ves. Jr. 240, 83 Reprint 92. 

7g. U. S.—Illinois Grand Trunk 
R: Go. v. Wade, 140 U. S. 65, 11 SCt 
709.) 35. lu., ed. 842; Pacific _R. Co. Vv. 
Missouri Pac. R. Co., 111 U. S. 505, 
4 SCt 583, 28 L. ed. 498; Burrows v. 
Interborough Metropolitan Co., 156 
Fed. 389; Williams v. Neely, 134 Fed. 
1, 67 CCA 171, 69 LRA 232; Pepin Tp. 
v. Sage, 129 Fed. 657, 64 CCA 169; 
Wyman v. Bowman, 127 Fed. 257, 62 
CCA 189; Pendery v. Carleton, 87 
eq aaa de eS Orem CA SOLOS’ Gilamen sy, 
Morris, 48 Wed. 456.’ 

Cal.—Hartwig v-. Clark, 138 Cal. 
668, 72: PB, 149. 

Colo.—Hagerman y. Bates, 24 Colo. 
71, 049 Py vad. : 

Del.—Colwell v. Miles, 2 Del. Ch. 


110. 
Tll.—Graham y. Day, 9 Ill. 389. 


Time elapsing after the filing of the 
original bill is not to be considered 
in determining question of laches, 
where the amended bill states the 
same cause of action, and the delay 
in the proceed'ngs is not chargeable 
solely to plaintiff. Pendery vy. Car- 
Yeton,' 87— Wed? "41> *30 "CCA! 510: 9) 
It has been intimated that even 
where the amendment presents a new 
demand the same rule might be ap- 
plied. Stansbury v. Inglehart, 20 
3D Opie Gayl 

80. Laches in prosecution of pend- 
ing suit see supra § 214. 

81. Hagerman v. Bates, 24 Colo. 
tA, 498” 139, 

82. Pacific R. Co. v. Missouri Pac. 
Re Co.,. WI OS 7505 Sa SCuss3er 28 
L. ed. 498. 

83. Skinner v. Scott, 29 Okl. 364, 
118 P 394. 

84 Willard v. Wood, 164 U. S. 
502); TA SCC ed (654i oe red -ako oe 
Mackall v. Casilear, 137 U. S. 556, 
11 SCt 178, 34 L. ed. 776; Wilcoxon 
v. Wilcoxon, 230 Ill. 938, 82 NE 584, 
199 Tll. 244, 65 NE 229: Farrow v. 
Farrow, 6 B. Mon. (Ky.) 482; Wil- 
son v. Wilson, 41 Or. 459, 69 P 


85. Northern Pac. R. Co. v. Boyd, 
228 U. S. 482, 33 SCt 554, 57 -L.. ed. 
r931 [aff 177 Fed. 804, 101 CCA 18 
(aff 170 Fed. 779)]; Colwell v. Miles, 
2 Del. Ch. 110; Harrison y. Rice, 78 
Nebr. 659, 114 NW 151, 78 Nebr. 654, 
111 NW 580; Bond v. Hopkins, 1 Sch. 
& Lef, 413. 


” For later cases, developments and changes in th 


eras 


e law see cumulative Annotations, same title, page and note number, 


89. U.S. Mitis Co. v. Detroit Steel 
etc., Co., 122 Fed. 863, 59 CCA 589; 
Timolat vy. Franklin Boiler Works 
Co., 122 Fed. 69, 58 CCA 405; Stearns- 
Roger Mfg. Co. v. Brown, 114 Fed. 
939% 52° CGA 559. 

90. Pacific Bridge Co. v. Jacobus, 
2 Cal. Unrep. Cas. 749, 13 P 493; Peo. 
v- Sturgis, 82 App. Div. 580, 81 NYS 
816 [app dism 178 N. Y. 632 mem, 
71 NE 1137 mem]. See also Boston, 
ete, Rov Col yv. Boston, ete; “Ry ‘Cos 
65 N. H. 393, 23 A 529 (seemingly 
to the contrary, but resting on the 
ground that the other suit was not 
the real reason of the delay). 

91. Schaefer vy. Fond du Lac, 104 
Wis. 39, 80 NW 59. 

92. U. S—Pepin Tp. v. Sage, 129 
Fed. 657, 64 CCA 169. 

Ill— Graham y. Day, 9 TIll. 389. 

N. J.—Comins v. Culver, 35 N. J. 
Eq. 94. 

S. C.—Clark v. Crout, 34 S. C. 417, 
13 SE 602. 

Tenn.—Hotchkiss  v. 
Yerg., 67. 

_{a] Thus, laches wiil not bar re- 
lief against an assessment for a pub- 
lic improvement, where legal pro- 
ceedings have been pending for a 
reassessment, revert yv. Bayonne, 
GON. Je ns 202; 42) 0A 3773. 

93. Cockrill v. Hutchinson, 135 
Mo. 67, 36 SW 3875, 58 AmSR 564; 
varick v. Edwards, Hoffm. (N. Y.) 

94. Elrod v. Smith, 130 Ala, 
30 S 420. 
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§§ 238-241] 


of bankruptey proceedings may excuse the bank- 
rupt’s delay in suing to enforce a right in equity ;°° 
ond the pendency of a contest in the land depart- 


ment may justify a delay of one of 


suing the other to enforce his claim.*® 

[§ 239] 5. Negotiations for Settlement. Delay 
will be excused when occasioned by efforts to ob- 
tain a settlement or satisfaction without litigation.” 
But such negotiations afford no excuse where the 
adverse party has in no way acknowledged the 
right or encouraged any hope of a settlement,®® or 
where the negotiation was about a matter which 
was not the real cause of the delay.°® 

6. Delay Induced by Defendant—a. In 
A delay is excusable where it was in- |! 
duced by the adverse party; he cannot take advan- 


[§ 240] 
General. 


95. Kittle v. Hall, 29 Fed. 508; 
Gamble v. Folsom, 49 Mich. 141, 13 
NW 394. 


96. Hodge vy. Palms, 117 Fed. 396, 
54 CCA 570. 


97. U. S.—Hodge vy. Palms, 117 
Fed. 396, 54 CCA 570. 
Ala.—Thompson v. Marshall, 36 


76 AmD 328. 
Ga.—Carbine v. McCoy, 85. Ga. 185, 
11 SE 651. 


Ill.— Springer v. Springer, 114 Ill. 
550, 2 NE 527. } 
Ky.—Stuart v. Harmon, 72 SW 


365, 24 KyL 1829. 

Mass.—Welch v. Welch, 181 Mass. 
37, 62 NE 982; Pearson v. Treadwell, 
179 Mass. 462, 61 NE 44. 

Mich.—Fred Macey Co. v. Macey, 
1438 Mich. 138, 106 NW 722, 5 LRANS 
1036; Stock v. Jefferson Tp., 114 
Mich. 357; Metropolitan Lumber Co. 
v. Lake Superior Ship Canal, etce., 
Co., 101 Mich. 577, 60 NW 278; Sey- 
mour y. Detroit Copper, ete., Mills, 
56 Mich. 117, 22 NW 317, 23 NW 186. 

N. J.—Kline v. Cutter, 34 N. J. Ea. 
329 [rev on other grounds 35 N. J. 
EKq. 534]. 

N. Y.—Douglass v. Ferris, 138 
N. Y. 192, 383 NE 1041, 34 AmSR 435 
[aff 63 Hun 413, 18 NYS 685]; Cal- 
lahan v. Interborough Rapid Transit 
ete., Co., 90 Misc. 79, 152 NYS .967 
{rev on other grounds 168 App. Div. 
$1)°153' NYS) 770]. 

S. C.—Hellams v. Prior, 64 S. C. 
296, 42 SE 106. 

Utah.—Farrand, ete., Organ Co. v. 
M. E. Church Bd. of Church Exten- 
sion, 17 Utah 469, 54 P 818. 

Va.—Coffman'v. Shafer, 29 Gratt. 
(10. Va.) “173. 


Wis.—Young v. Chicago, etc. R. 
Co., 28 Wis. 171. 
Eng.—Hoghton vy. MHoghton, 15 


Beav. 278, 51 Reprint 545. 

Pendency of contest in land de- 
partment as excusing delay see 
supra § 238. 

98. Mackall v. Casilear, 137 U. S. 
556, 11 SCt 178, 34 L. ed. 776. 

99. Gee vy. Pearse, 2 De G. & Sm. 
325, 64 Reprint 146. 

. U. S.—Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 
L. ed. 383; Loring v. Palmer, 118 
Wil Ss 3216" SCt!1073,-80 Li ed. 241; 
Gunton v. Carroll, 101 U. S. 426, 25 
L. ed. 985; Northern Pac. R. Co. v. 
Boyd, 177 Fed. 804, 101 CCA 18 [aff 
170 Fed. 779]; eoncery v. Carleton, 
87 Fed. 41, 30 CCA : 

Ala.—Powell v. Higley, 90 Ala. 103, 


7S 440. 
Ark.—Duke v. State, 56 Ark. 485, 
ay, 


20 SW 600. 

Conn.—Callender vy. Colegrove, 
Conn, 1. 

Del.—Kinney v. Redden, 2 Del. Ch. 


46. 

Tll.—Lancaster v. Roberts, 144 Ill. 
213, 33 NE 27; Berry v. Lovi, 107 Ill. 
612; Tilton v. Stein, 87 Ill. 122; Ditto 
v. Harding, 73 Ill. ee Dickerman 
v. Burgess, 20 Ill. 266. 

Ky.—Stuart v. Harmon, 72 SW 365, 
24 KyL 1829. 

ReGen v. Smith, 17 Md. -260. 

Mass.—Stewart v. Finkelstone, 206 ! 


EQUITY 


the claimants in | ment.2 


suit.® 


it. .Delay will 


Mass. 28, 92 NE 87, 138 AmSR 370. 
Mich.—Upton y. Dennis, 133 Mich. 
238, 94 NW 728; Chase yv. Boughton, 
93 Mich. 285, 54 NW 44. 
Miss.—Jackson y. Lemler, 83 Miss. 
37; 35 S 306; Sugg y. Thrasher, 30 
Miss. 135. 
Mo.—Chance y. Jennings, 159 Mo. 
v. 


544; 61 SW 177. 
Nebr.—Richards Hatfield, 40 
EWE 
v. Clark, (Sup.) 


Nebr. 879, 59 NW 

N. J.—Hubbard 
7 A 26; State v. Bayonne, (Sup.) 
3 A 123; Vliet v. Cowenhoven, 83 
Ni Bide eG 284,0.90) A: \681-) tall ve 
Otterson, 52 N. J. Eq. 522, 28 A 907 
Laff. 538° eNeoJ. Hd) 695, 35, “Aly 11307; 
Dynan v. McCulloch, 46 N. J. Eq. 11, 
18 A 822 [aff 46 N. J. Eq. 608 mem, 22 
A 56 mem]; Foster vy. Knowles, 42 
ING diet. (226, ut x2 908 

N. Y.—Johnston y. Trask, 116 N. Y. 
136, 22 NE 377, 15 AmSR 394, 5 LRA 
630; Marks v. Pell, 1 Johns. ‘Ch. 594. 

N. C.—Lyon y. Lyon, 43 N. C. 201. 


Porto Rico.-—De Rodriguez v. 
Vivoni, 1 Porto Rico Fed. 487. 

S. C.—Hellams vy. Prior, 64 S. C. 
296, 42 SE 106. 

Tenn.—Stokes v.. Lebanon, ete., 


Turnp. Co., 6 Humphr. 241. 
Vt.—Fletcher v. Warren, 18 Vt. 45. 
Va.—Wissler vy. Craig, 80 Va. 22. 
Wash.—Espy Hst. Co. v. Pacific 

County, 40 Wash. 67, 82 P 129. 
Wis.—Fleming v. Ellison, 124 Wis. 

36, 102 NW 398. 

Eng.—Gunter y. Halsey, Ambl. 586, 
27 Reprint 381; Williams v. Jersey, 
Cr. & Ph. 91, 18 EngCh 91, 41 Reprint 
424; Atty.-Gen. vy. Birmingham Bor- 
ough, 4 Kay & J. 528, 70 Reprint 
220; Morse v. Merest, 6 Madd. 26, 56 
Reprint 999. 

[a] Yielding to defendant’s ap- 
peals for time and by not pressing 
him when in embarrassed circum- 
stances will not prejudice plaintiff. 
Hellams v. Prior, 64 S. C. 296, 42 
SE 106. 

2 See infra § 242. 

38. Ala.—Walling v. Thomas, 133 
Ala. 426, 31S 982. 4 

Ill.—Dimmitt v. Flinn, 229 Ill. 111, 
82 NE 249. 4 

Ind.—Nance y. Dunlavy, 7 Blackf. 
172. 

Mass.—Brooks y. Twitchell, 182 
Mass. 443, 65 NE 848, 94 AmSR 662. 

Minn.—State v. Duluth St. R. Co., 
88 Minh. 158, 92 NW 516. 

N. J.—Vliet v. Cowenhowen, 83 
N. J. Eq. 234, 90 A, 681. 

N. Y.—wWilliston v. Williston, 41 
Barb. 635. 

N. G.—Lyon v. Lyon, 43 N. C. 201. 

Porto Rico.—De Rodriguez v. Vi- 
voni, 1 Porto Rico Fed. 487. 

SS) 


. C.—Hellams vy. Prior, 64 S. C. 
296, 42 SH 106. : 

Tenn.—Craig.v. Leiper, 2 Yerg. 
193, 24 AmD 479. 

45 Ula Sil sby seven OUng,- 3 
Cranch 249, 2 L. ed. 429. 

Ark.—Grayson v. Bowlin, 70 Ark. 


145, 66 SW 658. 

Cal.—Hovey v. Bradbury, 112 Cal. 
620, 44 P 1077; Fleming v. Shay, 19 
Cal, A 276, 125 P 761, 762 [quot Cyc]. 

Conn.—Callender vy. Colegrove, 17 


[2 Cray} 243 


tage of a delay which he himself has caused or to 
which he has contributed,! especially where actual 
hindrance has been caused by his fraud or conceal- 
So where plaintiff’s delay has taken place 
In pursuance of an agreement with defendant that 
the latter wili not take advantage of it, or under 
such circumstances as to show an acquiescence 
therein py defendant, no laches can be imputed to 
plaintiff for his failure sooner to commence the 


[§ 241] b. Recognition of Plaintiff’s Right. 
The continued recognition or acknowledgment by 
defendant of plaintiff’s right is generally sufficient 
to account for delay in instituting suit to enforce 


thus be excused when occasioned, 


not only by defendant’s promises to do equity,® or 


Ill.—Madison y. Madison, 206 Ill. 
534, 69 NE 625; Maher v. Aldrich, 
Lansingh, 154 Ill.) 301, 40 NE 362; 
Van Buskirk vy. Van Buskirk, 148 

Ind.—Koons y. Blanton, 

383, 27 NE 334; Schautz v. Keener, 
Ind. 140, 87 AmD 354. 
lowa.—Citizens’ Sav. Bank v. 
57 NW 957; 
Brayley v. Ross, 33 lowa 505. 

Mo.—Chance y. Jennings, 
ae Y.—Marks v. Pell, 1 Johns: Ch. 
o . 

64 S. C. 
296, 42 SE 106. 
ville, etc.; R. Co., 14, Lea 5265: 

Tex.—Robertson v- Du Bose, 76 
son, 15 Tex. 570; Southall v. South- 
all, 6 ‘Tex. ,Civ. ‘A. 694, (26) Siw 1505 
23 SW 942; Riggs v. Pope, 3 Tex. Civ. 
A. 179, 21 SW 1013. 

20 SE 775; 
Beverly v. Rhodes, 86 Va. 415. 10 SE 
572; Griffin v. Macaulay, 7 Gratt. 

Wash.—Rigney v. Tacoma Light, 
ete.;, Co. 9) Washs) 5768 88 Parlay 2G 

Eng.—Penny v. Pickwick, 16 Beav. 
246, 51 Reprint 778. 

A recognition of complainani’s right 

does not excuse delay after defend- 

(Tenn. Ch. A.) 58 SW 870. 
Cal.—Fleming v. Shay, 19 Cal. 

Conn.—Callender v. Colegrove, 
Conn. 4: 

Mass.—Linzee vy. Mixer, 101 Mass. 
512 
Eq. 515, 61 A 154; State vy. Bayonne, 
(Sup.) 3 A 123. 

136), 22 NE 377, 15 AmSR 394, 5 
LRA 630. 
153 SW 931, 932 [cit Cyc]. 

But see Fogarty v. Fogarty, (R. I.) 
by holders of legal title that every- 
thing would be made right was not 
years before bringing an action to 
have a trust declared in land on the 
chase price). 

[a] Repudiation of promise.—An 
was to be permitted to foreclose 
without opposition on the under- 
laration of trust in favor of the 
mortgagor will not be enforced, where 
months after the death of the alleged 
trustee and more than seven years 
the foreclosure, although he had 
promised to execute a declaration of 


Conna de 
205 Ill. 242, 68 NE 810; Higgins v. 
Tll. 9, 35 NE 383. 
129 Ind. 
$87 Ind. 258; Bennett y. Welsh, 25 
Stewart, 90 Iowa 467, 
159 Mo. 
544, 61 SW 177. 
S. C.—Hellams y. Prior, 
Tenn.—Bedford County v. Nash- 
Tex. 1, 13 SW 300; Hodges vy. John- 
Franklin v. Piper, 5 Tex. Civ. 253, 
Va.—Green vy. Griffin, 
(48 Va.) 476. 
LRA 425. 
[a] Repudiation of recognition.— 
ant has repudiated it. Kelly v. Kelly, 
5. 
A: 276, 125 P+ 761, 762, [eit Cyc], 
alg 
N. J.—Holzer v. Thomas, 69 N. J. 
N. Y.—Johnston v. Trask, 116 N. Y. 
Tex.—Nuckols v. Stanger, (Civ. A.) 
103 A 737 (holding that assurance 
sufficient excuse for waiting five 
ground of contribution to the pur- 
oral agreement whereby a mortgagee 
standing that he was to make a dec- 
suit was not brought until three 
after he had acquired title under 
trust at various times, where he re- 


244 [21C.J.] 


by actual payments,® but also by defendant’s si- 
lence or other conduct indicating acquiescence in 


plaintiff’s right.7 


[§ 242] 7. Ignorance of Cause of Action—a. 
As a general rule laches can- 
not be imputed to one who has been justifiably ig- 
norant of the facts creating his right or cause of 
action, and who therefore has failed to assert it, 
or as the rule is sometimes expressed, it is an es- 
sential element of laches that the party charged 


Ignorance of Facts. 


fused:to do so four months prior to 
his death. Snipes v. Kelleher, 31 
Wash. 386, 72 P 67. 

Effect of Promise) as tolling limi- 
tations see infra § 251. 

6. SilSby v. Young, 3 Cranch 
(U. S.) 249, 2 L. ed. 429; Florida 
Mortg. etc., Co. v. Finlayson, 91 Fed. 
sso OCA. 30” [att 74, Med tGiaa: 
Koons v. Blanton, 129 Ind. 383, 27 NH 
334; Beverley v. Rhodes, 86 Va. 415, 
10 SE 572. 

7. Iowa—Citizens’ Sav. Bank v. 
Stewart, 90 Iowa 467, 57 NW 957. 

Mo.—Chance vy. Jennings, 159 Mo. 
544, 61 SW 177. 

N. C.—Hill v. Jones, 17 N. C. 101. 

Tenn.—Parker v. Bethel Hotel Co., 
96 Tenn. 252, 34 SW 209, 31 LRA 706. 

Tex.—McCampbell v. Durst, 73 
Tex. 410, 11 SW 380. 

Wis.—Faweett v. Fawcett, 85 Wis. 
rd 55 NW 405, 39 AmSR 844, 

U. S.—Baker v. Schofield, 243 U. 
Ss. 14. 37.SCt 333,'61 L. ed. 626; Hal- 
stead v. Grinnan, 15a Ss: 412, 14 SCt 
641, 38 L. ed. 495; Moore v. Craw- 
ford, 130. U.S: 132, 9 SCt 447, 32 
L. ed. 878; Bowman v. Walthen, 1 
How. 189, 11 L. ed. §7; Santa Marina 
Co. y. Canadian Bank of Commerce, 
242 Fed. 142; Pond Creek Coal Co. v. 
Hatfield, 239 Fed. 622, 152 CCA 456; 
Wilson v. Colorado Min. Co., 227 Fed. 
721, 142 CCA 245; Balfour v. San 
Joaquin Valley Bank, 156 Fed. 500; 
Mexican Nat. Coal, ete., COs We Frank, 
154 Fed. 217; Brinckerhoff v. Roose- 
velt, 143 Fed. 478, 74 CCA 498 [cer- 
tiorari den 200 U.S. 622, 26 SCt 758, 50 
L. ed. 624]; eers v. Chicago, etc., 
RCo; V4 9b, ie -OCA 273 5 
Kessler v. Ensley Co., 141 Fed. 130 
{aff 148 Fed. 1019, 79 CCA 534 (cer- 
tiorari den 205 U. S. 541, 27 SCt 788, 
51 L. ed. 921)]; Devlin v. McLeod, 
135 Fed. 164; Werner Co. v. En- 
cyclopedia Britannica Co., 134 Fed. 
831, 1024,°67 CCA 9281 [aff 130 Fed. 
460]; Thornton vy. Natchez, 129 Fed. 
84, 632 CCA 526 {certiorari den 197 U. 
S670, 25 (SCt-797)° 49°L. ed: 909); 
Fletcher Vv. McArthur, 117 Fed. 393, 
54 CCA 567; Ritchie v. Sayers, 100 
Fed. 520; Lasher v. McCreery, 66 
Fed. 834; Bowman y. Patrick, 36 Fed. 
138 [rev on other grounds 149 U. S. 
Ata, vor nly, ea 1790, 13. SCt (8 1 (866i): 
Doggett v. Emerson, 7 F. Cas. No. 
3,960, 3 Story 700; Veazie v. Williams, 
28 F. Cas. No. 16,907, 3 Story 611. 

Ala.—Chavers v. Mayo, 79 S 594; 
Veitch v. Woodward Iron Co., 200 
Ala. 358, 76 S 124; Fowler v.° Ala- 
bama Iron, etc., Co., 189 Ala. 31, 41, 
66 S672" [cit Cyc]; Butt v.° McA‘- 
pine, 167 Ala. 521, 52 S 420; Johnson 
v. Oldham, 40 S 213; Cole v. Birm- 
ingham Union R. Co., 143 Ala. 427, 
39 S 403; Mullen v. Walton, 142 Ala. 
166, 39 S 97; Holt v. Wilson, 75 Ala. 
58; Cowan v. Sapp, 74 Ala. 44; Mar- 
tin v. Martin, 35 Ala. 560; Stone v. 
Hale, 17 Ala. 557, 52 AmD 185. 

Ark.—Rhodes v. Cissel, 82 Ark. 367, 
101 SW 758; McKneely v. Terry, 61 
Ark, 52%, soca 98: 

Cal.—Verdugo Cafion Water Co. v. 
Verdugo, 152 Cal. 655, 93 P1021; Tarke 
v. Bingham, 123 Cal. 163, 55 P 759; 
Duley Vv. eDuiL,. 87 “Cal.+1047"23' sP=8 74 
25 P 265; Crowther v. Reowlandson, 
27 Cal. 376; Union Ice Co. v. Doyle, 
67 Cal Av 284,592" Pia: 

Colo.—Great West Min. Co. v. Al- 
ston Min. Co., 12 Colo. 46, 20 P 771, 


EQUITY 


of action.§ 


13 AmSR 204; 
Impr. Co., 16 Colo. IA. (365,165. 4565 

Conn.— Stedwell v. Anderson, 21 
Conn. 139. 

Ga.—Lane y. Latimer, 41 Ga. 171. 

Ill.—Peabody v. Burri, 255 Ill. 592, 
99 NE 690; Coolidge v. Rhodes, 199 
Ill. 24, 64 NE 1074; Bishop v. Thomp- 
son, 196 Ill. 206, 63 NE 684; Wright 
v- Stice, 173 Ill. 571, 51. NE 71;. Suth- 
erland v. Reeve, 151 Ill. 384, 38 NE 
130; Lurton vy. Rodgers, 139 Ill. 554, 
29 NE, 866, 32 AmSR 214; Mid- 
daugh v. Fox, 135 Ill. 344, 25 NE 584; 
Jones v. Lloyd, 117 Till. 59%, 7 NE 
119; Berry v. Lovi, 107 Ill. 612; Breit 
v.. Yeaton, 101 Ill. 242; Belinski v. 
National Brewing Co., 109 Ill. A. 647; 
Shaw v. Allen, 85 Ill. A. 23 [aff 56 
NE 403, 184 Ill. 77, 56 NE 408]. 

Ind.—Ryason y. Dunten, 164 Ind. 
85, 78 NE 74. 

Iowa.—Conn v. Converse, 164 Iowa 
604, 605, 146 NW 49 [cit Cye]; Fol- 
lett v. Meader, 155 Iowa 405, 136 NW 
216; Warner v. Hamill, 134 Iowa 279, 
111 NW 939; Campbell v. Spears, 120 
Iowa 670, 94 NW 1126; Dice v. Brown, 
98 Iowa 297, 67 NW 253; Carnes. v. 
Mitchell, 82 Iowa 601, 48 NW 941; 
Wright v. Leclaire, 3 Iowa 221. 

Kan.—Dusenbery v. Bidwell, 86 
Kan. 666, 121 P 1098; Nicholson v. 
Nicholson, 83 Kan. 223, 109 P 1086. 

Ky.—Breyfogle v. Bowman, 157 Ky. 
62, 162 SW 787; Spalding v. St. 
Joseph’s Industrial School, 107 Ky. 
382, 54 SW 200, 21 KyL 1107; Whaley 
ee 1 A. K, Marsh, 343, 10 AmD 

Me.---Potter v. Titcomb, 11 Me. 157. 

Md.—Whitridge v. Whitridge, 76 
Md. 54, 24 A 645; Baltimore, etce., 
Co. ‘v. Trimble, 51 Md. 99; Pairo v. 
Vickery, 37 Md. 467. 

Mass.—Stewart v. Finkelstone, 206 
Mass. 28, 92 NE 387, 138 AmSR 370; 
Learned v. Foster, 117 Mass. 365. 

Mich.—Murphy v. Cady, 145 Mich. 
33, 108 NW 493; Olmstead v. Taylor, 
126 Mich. 316, 85 NW 740; Chase v. 
Boughton, 93 Mich. 285, 54 NW 44; 
Hayward v. Kinney, 84 Mich. 591, 48 
NW 170; Larzelere v. Starkweather, 
38 Mich. 96 

Minn.—Sweet vy. Lowry, 131 Minn. 
109, 154 NW 793; Wall v. Meilke, 89 
Minn. 232, 94 NW 688; Lamberton v. 
Youmans, 84 Minn. 109, 86 NW 894; 
Bausman v. Kelley, 38 Minn. 197, 36 
NW 33838, 8 AmSR 661. 

Mo.—Hunter v. Moore, 202 SW 
544; Stanton v. Thompson, 234 Mo. 
7, 18386 SW 698; Howell v. Jump, 140 


Mo. 441,, 41 SW 976; Ramsey © v. 
Thompson Mfg. Co., 116 Mo. 313, 22 
SW 719; Napton v. Leaton, 71 Mo. 


358; Smith v. Hutchinson, 61 Mo. 83; 
Locke vy. Bowman, 168 Mo. A. 121, 
151 SW 468; Gaines v. E. Whyte 
Grocery, etc., Co., 107 Mo. A. 507, 81 
SW 648; St. Louis Safe Deposit, ete., 
Bank vy. Kennett, 101 Mo. A. 370, 74 
SW 474. 

Nebr.—Omaha First Nat. Bank v. 
Cooper, 91 Nebr. 624, 136 NW 1023. 

Nev.—Lind v. Webber, 36 Nev. 623, 
1384 oP 461, 13) Pe 139s" Tai (PAB Ss: 
50 LRANS’ 1046, AnnCasi916A 1202: 

N. J.—Vulcan Detinning Co. vy. 
American Can Co., 69 A 1103. 

N. Y.—Platt v.:Platt, 58 N. Y. 646; 
Peo. v. Grant, 61 App. Div. 238, 70 
NYS 504; Barnes vy. Stoughton, 2 
Thomps. & C. 675 [app dism 58 N. Y. 
645 mem]; Knauer y. Globe Mut. L. 


Keely v. East Side, 


[§§ 241-242 


with it should have had knowledge or the means of 
knowledge of the facts creating his right or cause 
The rule receives its most familiar ‘ap- 
plication in suits for relief on the ground of fraud, 
where time begins to run not from the perpetra- 
tion of the fraud but from the discovery thereof; 
mere lapse of time, however long continued, will 
not bar the defrauded party’s right to relief while 
he remains ignorant of the fraud and has no knowl- 
edge of facts which would lead a reasonably pru- 


Ins. Co., 48 N. Y. Super, 454; Union 
Dime Sav. Inst. v. Clark, 59 HowPr 
342 [aff 27 Hun 316 mem]. 

Rane C.—MecNair y. Ragland, 16 N. C. 

oO. 

N. D.—Goss v. Herman, 20 N. D. 
295, 127 NW 78; Engstad v. Dinnie, 
8 N: D. 1, 76 NW 292. 

Or.—De Bow v. Wollenberg, 52 Or. 
404, 96. (P2586) 297 seine SWiallssiwve 
Nehalem Coal Co., 52 Or. 70, 96 P 
528; Sedlak v. Sedlak, 14 Or. 540, 13 
RP 452. 

S. C.—Wagner v. Sanders, 62 S. C. 
73, 39 SE: 950: 

Tenn.—Carter v. Chattanooga, (Ch. 
A.) 48 SW 117. 

Tex.—Howe v. Rogers, 32 Tex. 218; 
Fox v. Robbins, (Civ. A.) 62 SW 815; 
Joy v. Ft. Worth Compress Co., (Civ. 
A.) 58 SW 173. 

Utah.—Roberts v. Braffett, 33 Utah 
ail Oye ee 

Va.—Jameson v. Rixey, 94 Va. 342, 
26 SE 861, 64 AmSR 726; Moorman 
v. Arthur, 90 Va. 455, °18 SH: .869; 
Fore v. Koster, 86 Va 104; 9 SE 497; 
Hannon wv Hounihan, 85 Va. 429, 
12 SE 157; Massie v. Heiskell, 80 
Va. 789; Lamar v. Hale, 79 Va. 147; 
Rowe vy. Bentley, 29 Gratt. (70 Va.) 


756. 
Wash.—Causten  v. Barnette, 49 
Croft Bat, 


Wash. 659, 96 P 225. 

W. Va.—Williams v. 
ete., Co., 82 W. Va. 549, 96-SE 929; 
Citizens’ Nat. Bank v. Blizzard, 80 
W. Va. 511, 93 SE 338; Ruckman v. 
Cox, 63 W. Va. 74, 59 SE 760; Hale 
v. Hale, 62 W. Va. 609, 59 SE 1056, 
14 LRANS 221; Cresap v. Cresap, 54 
W. Va. 581, 46 SE 582; Trowbridge v. 
Stone, 42 W. Va. 454, 26 SE 363. 

Wis.—Kickbusch v. Corwith, 108 
Wis. 634, 85 NW 148; Ellis v. South- 
western Land Co., 102 Wis. 400, 78 
NW 747; Saladin v. Kraayvanger, 96 


Wis.- 180, 70 NW 1113. 
Eng.—Bulli Coal Min. Co. v. Os- 
borne; [1899] A> C.' 351; . Lindsay 


Petroleum Co. v. Hurd, L. R. 5 P. €. 
221; De Bussche v. Alt, 8 Ch. D. 286, 
2 ERC 289; Ecclesiastical Comrs. v. 
North Hastern R. Co., 4°Ch. D. 845; 
Roche’ v. O’Brien, 1 Ball & B. 330; 
O’Neil v. Hamill, Beatty 618; Peters 
v. Erving, 3 Bro. Ch. 54, 29 Reprint 
405; Charter v. Trevelyan, 11 Cl. & 
F. 714, 8 Reprint 1273; Scotland L. 
Assoc. v. Siddal, 3 De G. F. & J. 58, 
64 EngCh 46, 45 Reprint 800; Rolfe 
v. Gregory, 4 De G. J. & S. 576, 69 
EngCh 441, 46 Reprint 1042; D’Arcy 
v. D’Arcy, Hayes & J.°115; Savery 
v. King, 5 H. L. Cas. 627, 10 Reprint 
1046; Bennett v. Colley 2 Myl. & K. 
225, 7 EngCh 225, 39 Reprint 930; 
Murray v. Palmer, 2 Sch. & Lef. 474; 
Bond v. Hopkins, 1 Sch. & Lef.. 413; 
Cocking v. Pratt, 1 Ves. 401, 27 Re- 
print 1105. 

fa] Want of legal notice.—Laches 
in attacking legal proceedings of 
which notice should have been given 
cannot be imputed te the moving 
party if he was not notified. Great 
West Min. Co. v. Alston Min. Co., 12 
Colo. 46, 20 P 771, 138: AmSR 204; 
McCrickett v. Wilson, 50 Mich, 513, 
15 NW 885; Krug v. Keller, 8 Pa. 
Super. 78, 42 WklyNC 431. 

[b] Ignorance of details of viola- 
tion of a contract, where plaintiff 
knows that defendant is violating it, 
does not justify delay, as plaintiff 
might charge violation in general 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dent man to the discovery of it.? But, in order to 
excuse an otherwise unreasonable delay in seeking 
relief on this ground, the fraud must have been ac- 
tual and not merely constructive,® and it must 


terms and obtain discovery as to de- 
tails. Fowle v. Park, 48 Fed. 789. 

Ignorance due to negligence see 
infra § 244. 

9. U. S.—Baker v. Schofield, 243 
Ue S.11145137-SCt 3335, 61 Tj eds 626; 
Saxlehner v. Eisner, ete. Co., 179 
WSs Loe2e Sti) 45 Iu. eds 60) [rey 
91 Fed. 536, 33 CCA 291]; Kilbourn 
v. Sunderland, 130 U. S. 505, 9 Sct 
594, 32 L. ed. 1005; Amy v. Water- 
town, 130° U. S..320,°9 SCt 530, 32 
L. ed. 946; Kirby v. Lake Shore, etc., 
Come 20m Ue Seto0, ay Set 430. 30 
L. ed. 569; Traer v. Clews, 115 U. S. 
528, 6 SCt 155, 29 L. ed. 467; Rosen- 
thaly vaewalker 10 WW. S7 185," 4 SCt 
382, 28 L. ed. 395; Brown v. Buena 
Vista County, 95 U.S. 157, 24 lL. ed. 
422; Bailey v. Glover, 21 Wall. 342, 
22 L. ed. 636; Meader v. Norton, 11 
Wall. 442, 20 L. ed. 184; Veazie v. 
Williams, 8 How. 134, 12 L. ed. 1018 
[rev 28 EF. Cas. No. 16,907, 3 Story 
611]; Stearns v. Page, 7 How. 819, 12 
L. ed. 928; Michoud v. Girod, 4 How. 
503, 11 L. ed. 1076; Prevost v. Gratz, 
6 Wheat. 481, 5 L. ed. 311; Santa 
Marina Co. v. Canadian Bank of 
Commerce, 242 Fed. 142; Balfour v. 
San Joaquin Valley Bank, 156 Fed. 
500; Williamson v. Beardsley, 137 
Fed. 467, 69 CCA 614; Stanwood v. 
Wishard, 134 Fed. 959; American Al- 
kali Co. v. Salom, 131 Fed. 46, 65 
CCA 284 [certiorari den 196 U. S. 641, 
25 SCt 796, 49 L. ed. 631]; Horner 
v. Perry, 112 Fed. 906; Anthony v. 
Campbell, 112 Fed. 212, 50 CCA 195; 
Alger v. Keith, 105 Fed. 105, 44 CCA 
371; Reavis v. Reavis, 103 Fed. 813; 
Ritchie v. Sayers, 100 Fed. 520; Kel- 


_ ley v. Boettcher, 85 Fed. 55, 29 CCA 


14; Alger v. Anderson, 78 Fed. 729; 
Mudaill Min. Co. v. Watrous, 61 
Fed. 163, 9 CCA 415; Gross v. G. W. 
Scott Mfg. Co., 48 Fed. 35; Fellows 
Vv. sn yman,) 33)\-Ked../ 313); Norris “v. 
Haggin, 28 Fed. 275 [aff 136 U. S. 
386, 10-SCt 942, 34 .L..ed. 424]; 
Billings v. Aspen Min., etc., Co., 52 
Fed. 250, 3 CCA 69; Doggett v. Em- 
erson,. 7 F. Cas. No. 3,960, 3 Story 
700; Forbes v. Overby, 9 F. Cas. No. 
4,928A, 4 Hughes 441; James v. At- 
Jjantic Delaine Co., 138 F. Cas. No. 
7,177, 3 Cliff. 614; Martin v. Smith, 16 
F. Cas. No, 9,164, 1 Dill. 85; Warner v. 
Daniels 1429 sat CAS, . NO. ed (old) pe 
Woodb. & M. 90. 

Ala.—Fowler v. Alabama Iron, etc., 
Co., 189 Ala. 31, 41, 66 S 672 [cit 
Cyc]; Cole v. Birmingham Union 
R. Co.,. 143 Ala. 427, 39S 403. 

Ark.—La Fayette v. Merchants’ 
Bank, 73 Ark. 561, 84 SW_700, 108 
AmSR 71, 68 LRA 231; McKneely v. 
Terry, 61 Ark. 527, 38 SW 958. 

Cal.—Ex-Mission Land, etc., Co. v. 
Flash, 97 Cal. 610, 32 P 600; Hart v. 
Kimball, 72 Cal. 283, 13 P 852; Mar- 
ston v. Simpson, 54 Cal. 189. 

Colo.—Caldwell v. Davis, 10 Colo. 
481, 15 P 696, 3 AmMSR 599. 

Conn.—wWilson v. Nichols, 72 Conn. 
173, 43 A 1052; Waterman v. A. & W. 
Sprague Mfg. Co., 55 Conn. 554, 12 
A 240; Phalen v. Clark, 19 Conn. 
21, 50 AmD 258. 

D. C.—MecGee v. Welch, 18 App. 
AT. 


Fla.—Lee v- Patten, 34 Fla. 149, 
il Tass 

Bee sjenable v. Burton, 129 Ga. 
537, 59 SE 253; Hodges v. Wheeler, 
126 Ga. 848, 56 SE 76; Carbine v. 
McCoy, 85 Ga. 185, 11 SE 651; Lane 
v. Latimer, 41 Ga. 171; Adams_ Vv. 
Guerard, 29 Ga. 651, 76 AmD 624; 
Stocks v. Van Leonard, 8 Ga. 511. 

Tll.—Voorhees v. Campbell, 275 Il. 
292, 114 NE 147; Moneta v. Hoffman, 
249 Ill. 56, 94 NE 72; Walker v. Shep- 
ard, 210 Il. 100, 71 NE 422; Coolidge 
v. Rodgers, 199 Ill. 24, 64 NE 1074; 
Bishop v. Thompson, 196 Tll. 206, 
63 NE 684; Penn v. Fogler, 182 Ill. 
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76, 55 NE 192 [rev 77 Ill. A 365]; 
Wilson v. Augur, 176 Ill. 561, 52 NE 
289; Middaugh v. Fox, 135 Ill. 344, 25 
NE 584; Jones v. Lloyd, 117 Ill. 597, 
7 NE 119; Greenman y. Greenman, 
107 Ill. 404; Henry County v. Winne- 


bago Swamp Drainage Co., 52 Ill. 
299; Miles v. Wheeler, 43 Ill. 123. 
Ind.—Robinson v. Reinhart, 137 


Ind. 674, 36 NE 519; Brake v. Payne, 
137 Ind. 479, 37 NE 140; Smith v. 
Blair, 138 Ind. 367, 32 NE 1123; Jack- 
son v. Buchanan, 59 Ind. 390; Wynne 


v. Corhelison, 52 Ind. 312; Boyd 
v. Boyd, 27 Ind. 429. 
Iowa.—Campbell y. Spears, 120 


Towa 670, 90 NW 1126; Lampman v. 
Lampman, 118 Iowa 140, 91 NW 1042. 

Kan.—Branner y. Nichols, 61 Kan. 
306, 59 P 633. 

Ky.—Simrall v. Williamson, 35 SW 
632, 18 KyL 135; Baker v. Dobyns, 
4 Dana 220; Frankfort Bank vy. Mark- 
ley,. 1 Dana 873: 

Me.—Frost v. Walls, 93 Me. 405, 45 
A 287. 

Mass.—Manning v. Mulrey, 192 
Mass. 547, 78 NE 551; Jaynes v. 
Goepper, 147 Mass. 309, 17 NE 831. 

Mich.—Ewing v. Lamphere, 147 
Mich ww6s9;, tit eNwe 187. dls Ams 
563; Hamilton y. American Hulled 
Bean Co., 148 Mich. 277, 106 NW 731; 
Fred Macey Co. v. Macey, 143 Mich. 
138, 106 NW 722, 5 LRANS 1036; 
McLean v. Barton, Harr. 279. 

Minn.—Molterhoff v. Mead, 36 
Minn. 42, 29 NW 675; Mower County 
v. Smith, 22 Minn. 97; Cock vy. Van 
Etten, 12 Minn. 522. 

Miss.—Gordon vy. Anderson, 90 
Miss. 667, 44 8 67; Thornton vy. Nat- 
chez, 88 Miss. 1. 41 S 498. 

Mo.—Ramsey v. Thompson Mfg. 
Co., 116 Mo. 313, 22 SW 719; Kroen- 
ung v. Goehri, 112 Mo. 641, 20 SW 
661; Henrioid v. Neusbaumer, 69 Mo. 
96; Hayes v. Wyatt, (A.) 202 SW 584; 


Wendell v. Ozark Orchard Co., (A.) 
200 SW 747; Gaines v. E. Whyte 
Grocery, Letc, mCow LO Mio; -Ave- 50st 
81 SW 648. - 
; N. H.—Way v. Cutting, 20 N. H. 
87. 

N. J.—Kidder v. Houston, 47 A. 


336. 

N. Y.—Butler v. Prentiss, 158 N. Y. 
49, 52 NE 652 [rev 91 Hun 6438, 36 
NYSp SOLIS Reitz. beitz, SOv Ns. 
538; Prindle vy. Beveridge, 7 lLans. 
225 [aff 58 N. Y. 592]; Ilion Bank v. 
Carver, 31 Barb. 230; Bosley v. Na- 
tional Mach. Co., 15 Daly 267, 6 NYS 
4; Collins v. Collins, 13 NYS 28 [aff 
131 N. Y. 648 mem, 30 NE 863 mem]; 
Ward vy. Van Bokkelen, 1 Paige 100. 

Oh.—Longworth y. Hunt, 11, Oh. 
St. 194; Williams v. Cincinnati First 
Presb. Soc., 1 Oh. St. 478. 

Or.—Hall v. Catherine Creek Dev. 
ConeTS (Or 585, 153) (PP) 97, LRAT EC 
996; Wills v. Nehalem Coal Co., 52 
Or. 70, 96 P 528; Loomis v. Rosen- 
thal,. 34, Or. 585,57 P55; Sedlak v. 
Sedlak, 14 Or. 540, 13 P 452. 

Pa.—Ferris v. Henderson, 12 Pa. 
49, 51 AmD 580; Harrisburg Bank v. 
Forster, 8 Watts 12; Pennock v. Free- 
man, 1 Watts 401; Rush v. Barr, 1 
Watts 110; McDowell v. Young, 12 
Serg. & R. 115; Jones v. Conoway, 4 
Yeates 109; Freeman v. Stine, 34 
LegInt 96. 

Porto Rico.—Bertran v. Muilenhoff, 
2 Porto Rico Fed. 12. ; 

S. C.—Charleston Bank v. Dowling, 
52 S. C. 345, 29 SE 788; McSween v. 
McCown, 28 S. C. 342; Means _ v. 
Feaster, 4 S. C. 249; Myers v. O’Han- 
lone 33) SiC. Hd. 9655 Godboldiay. 
Lambert, 29 S. C. Eq. 155, 70 AmD 
192; Mclure v. Ashby, 28 S. C. Eq. 
430; Shannon v. White, 27 S. C. Ka. 
96, 60 AmD 115; Prescott v. Hubbell 
10 Se-G) Ha. vekos Croft v.. Arthur, 
3 SoC. Nah 223. 

Tenn.—Townsend vy. Townsend, 4 
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have been actively concealed from plaintiff by de- 
fendant, or else have been secret in its nature so 
that concealment thereof is necessarily implied.1! 
Another frequent application of the rule occurs in 


Coldw. 70, 94 AmD 185; McLain v. 
Ferrell, 1 Swan 48; Smart v. Water- 
house, 10 Yerg. 94; Reeves v. Dough- 


erty, 7 Yerg. 222, 27 AmD 496. 
Tex.—Shuttleworth v. McGee, 47 
Tex. Civ. A. 604, 105 SW 823: Fox 


v. Robbins, (Civ. A.) 62 SW 815; Joy 
v. Ft. Worth Compress Co., 24 Tex. 
Civ. A. 94, 58 SW 173. 

Va.—Virginia Land Co. v. Haupt, 
90 Va. 533, 19 SE 168, 44 AmSR 939; 
Cottrell v. Watkins, 89 Va. 801, 17 
SE 328, 37 AmSR 897, 19 LRA 1754; 
Se v. Anderson, 3 Leigh (30 Va.) 


W. Va.—Harper v. Combs, 61 W. 
Va. 561, 56 SE 902. 

Wis.—Figge v. Gergenthal, 130 
Wis. 594, 109 NW 581, 110 NW. 798 
(in cases of exclusive equity juris- 
diction); Maldaher vy. Peurhaus, 108 
Wis. 25, 84 NW 25; Saladin v. Kraay- 
vanger, 96 Wis. 180, 70 NW 1113; 
Willard v. Comstock, 58 Wis. 565, 
17 NW 401, 46 AmR 657. 

Eng.—Bulli Coal Min. Co. v. Os- 
borne, [1899] A. C. 351; Moxon v. 
Payne, L. R. 8 Ch. 881; Vane v. Vane, 
L. R. 8 Ch. 383; Granger vy. George, 
5 B. & C. 149, 11 ECL 406, 108 Re- 
print 56, 16 ERC 205; Booth v. War- 
rington, 4 Bro. P. C. 163, 2 Reprint 
111; Charter vy. Trevelyan, 11 Cl. & F. 
714, 8 Reprint 1273; Bree v. Holbech, 
2 Dougl. 654, 99 Reprint 415; Clark 
v. Haugham, 3 D. & R. 322; Petre v. 


Petre, 1 Drew, 371, 61 Reprint 493; 
Bowen v. Evans, 2 H. lL. Cas. 257, 9 
Reprint 1090; Manby v. Bewicke, 3 
Kay & J. 342, 69 Reprint 1140; South 
Sea Co. v. Wymondséll, 3 P. Wms. 
143, 24 Reprint 1004; Hovenden vy. 
Annesley, 2 Sch. & Lef. 607; Hatch 
v. Hatch, 9 Ves. Jr. 292, 32 Reprint 
615; Brooksbank v. Smith, 2 Y. & C. 
Exch. 58, 160 Reprint 311. 

10. Conn.—Wilmerding v. Russ, 
33 Conn. 67. ; 

Ga.—Downs v. Harris, 75 Ga. 834; 
Printup v. Alexander, 69 Ga. 553; 
Ryal v. Morris, 68 Ga. 834; Austin v. 
Raiford, 68 Ga. 201. 
mes v. Southard, 39 Me. 

Mass.—Walker v. Soule, 138 Mass. 
570; Nudd v. Hamblin, 8 Allen 130; 
Rice v. Burt, 4 Cush. 208. 

N. J.—Lutjen v. Lutjen, 64 N. J. 
Eq. 7728, 53 A 625. 
ccc ae v. Culbert, 46 Pa. 

W. Va.—Newberger v. Wells, 51 
W. Va. 624, 42 SE 625; Bailey v. 
Calfee, 49 W. Va. 630, 39 SE 642. 

il, U. S—Baker v. Cummings, 
LEI S189" 18 «SCs On, adc lem eae 
711; Hardt v. Heidweyer, 152 U. S. 
547, 14 SCt 671, 38 L, ed. 548; Fos- 
ter v. Mansfield, ete., R. Co., 146 U. S. 
88, 13 SCt 28, 36 L. ed. 899; Norris 
v. Haggin, 136 U. S. 386, 10 SCt 942, 
34 L. ed. 424: Kirby v. Lake Shore, 
ete., .R. Cow 1201 US 1305 AS Ct 430) 
30 L. ed. 569; Traer v. Clews, 115 U. 
S. 528, 6 SCt 155, 29 L. ed. 467; Ros- 
enthal v. Walker, 111 U. S. 185, 4 SCt 
382, 28 L. ed. 395; Wood v. Carpenter, 
10d.oU2 S.A13s5. 255 Leds. 8075) Brod- 
erick’s Will, 21 Wall. 508, 22 L. ed. 
599: Bailey v. Glover, 21 Wall. 342, 
22 L. ed. 636; Veazie v. Williams, 8 
How. 134, 12 L. ed. 1018, [rev 28 F. 
Cas. No. 16,907, 3 Story 611]; Michoud 
v. Girod, 4 How. 503, 11 L. ed. 1076; 
Horner v. Perry, 112 Fed. 906; Alger 
vy. Anderson, 78 Fed. 729; Rudland 
vy. Mastic, 77 Fed. 688; Richardson 
v. Walton, 49 Fed. 888 [aff 61 Fed. 
535]; Leavenworth County v. Chi- 
cagzo;) .etc.,, Ra Cow 18s ed.s2095) 5 
McCrary 508; Carr v. Hilton, 5 F. 
Cas. No. 2,436, 1 Curt. 230; Martin 
v. Smith, 16 F. Cas. No. 9,164, 1 Dill. 
85; Moore v. Greene, 17 F. Cas. No. 
9,763, 2 Curt. 202. 

Ala.—Taylor v. Robinson, 69 Ala. 
269; Snodgrass vy. Decatur Branch 
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suits for relief on the ground of mistake, where 
the court, in determining whether relief should be 
denied as for laches, considers only such time as 
elapsed after the discovery of the mistake.?* 
some jurisdictions the statute of limitations express- 
ly provides that where the cause of action is found- 
ed on fraud, or where defendant has fraudulently 
concealed the cause of action, the statute shall run 
from the discovery of the fraud.1® 
been held that even in the absence of such a pro- 
vision a court of equity may, in applying a statu-- 
tory limitation, create an exception to the statute 
in cases of fraud?* or mistake,!® where plaintiff 
delayed action through justifiable ignorance of the 
facts, but as to this there is authority to the con- 


only 


trary.1° By the express provision 
Bank, 25 Ala. 161, 60 AmD 505; John- 
son v. Johnson, 5 Ala. 90. 

Ark.—McKneely v. Terry, 61 Ark. 
527, 33 SW 953. 

Conn.—Phalen v. Clark, 19 Conn. 
421, 50 AmD 253. 

Ga.—Printup v. Alexander, 69 
5538; Stocks v. Van Leonard, 8 
511. 

ill—Greenman y. Greenman, 
Ill. 404; Hall v. Fullerton, 69 Ill. 
448; Campbell v. Vining, 23 Ill. 525. 

Kan.—Perry v- Wade, 31 Kan. 428, 
PAD Tea 

Ky.—Couch v. Couch, 9 B. Mon. 
raet Donnelly v. Donnelly, 8 B. Mon. 
1:3" 


73 Me. 
9 Pick. 


Ga. 
Ga. 


107 


Me.—Given y. Whitmore, 


374. 
Mass.—Farnam y. Brooks, 
Anderson, 90 


212. 

Miss.—Gordon vy. 
Miss. 667, 44 S 67; State v. Furlong, 
60 Miss. 839; Cook v. Lindsey, 34 
Miss. 451; Wilson v. Ivy, 32 Miss. 
233; Young v. Cook, 30 Miss. 320; 
Buckner y. Calcote, 28 Miss. 432; 
Hall vy. Thompson, 9 Miss. 443. 

Mo..—Loomis v. Missouri Pac. R. 
Co., 165 Mo. 469, 65 SW 962; Gaines 
v. E. Whyte Grocery, etc., Co., 107 
Mo. A. 507, 81 SW 648. 

N. H.—Quimby v. Blackey, 63 N. H. 


its 
N. J.—Somerset County Bd. of 
Veghte, 44 


Chosen Freeholders v. 
N. J. L. 509. 

S. C.—Turnbull v. Gadsden, 19 S. C. 
Eq. 14. 

W. Va.—Newberger vy. Wells, 51 
W. Va. 624, 42 SE 625. 

Wis.—Hildebrand v. Tarbell, 97 
Wis. 446, 73 NW 53. 

Eng.—Gibbs v. Guild, 9 Q. D. 
59; Granger v. George, 5 B. & & 149, 
11 BCL 406, 108 Reprint 56, 16 ERC 

Concealment of facts by defendant 
see infra § 245. 

12. U. S.—Providence Steam-En- 
gine Co. v. Hathaway Mfg. Co., 79 
Fed. 512; Doggett v. Emerson, 7 F. 
Cas. No. 3,960, 3 Story 700. 

Ala.—Sims v. Riggins, 201 Ala. 99, 
77 S 393; Harris v. Ivey, 114 Ala. 
363; 21 S 422; Harold vy. Weaver, 72 
Ala. 373; Stone v. Hale, 17 Ala. 557, 
52 AmD 185. 

Cal.—Sullivan v. Lumsden, 118 Cal. 
664, 50 P 777. 

Conn.—Allis Va tell 76 Conn: pag, 
56 A 637; Essex v. Day, 52 Conn. 
Tao" Stedwell v. Anderson, 21 Conn. 

Ga.—Adams v. Guerard, 29 Ga. 651, 


76 AmD 624. 
Fitzgerald, 204 Ill. 


Ill.—Hoops v. 
325, 68 NE 430; Dinwiddie v. Self, 


145 Ill. 290, 33 NE. 892 Finucan v. 
Kendig, 109 Ill. 198; McIntosh v. 
Saunders, 68 Ill. 128: Edwards v. 


Sams, 3 Ill. A. 168. 

Ind.—Citizens’ Nat. Bank y. Judy, 
146 Ind. 322, 43 NE 259; Smith v. 
Schweigerer, 129 Ind. 363, 28 NE 
696; Roszell v. Roszell, 109 Ind. 354, 
10 NE 114; Schautz v. Keener, 87 
Ind. 258; Earl vy. Van Natta, 29 Ind. 
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perpetrated, 
ery.?? 


In 


It has 


intervening 
come known to 


of some statutes 
A. 532, 64 NE 901. 


lowa.—Clapp v. Greenlee, 100 
Iowa 586, 69 NW 1049. 
Ky.—Whaley v. Eliot, 1 A. K. 


Marsh. 3438, 10 AmD 737. 

Md.—Keedy v. Nally, 68 Md. 311. 

Mass.—Gould v. Emerson, 160 
Mass. 438, 35 NE 1065, 39 AmSR 501; 
Stockbridge Iron Co. y. Hudson Iron 
Co., 107 Mass. 290. 

Mich.—Metropolitan Lumber Co. 
v. Lake Superior Ship Canal, etce., 
Co., 101 Mich. 577, 60 NW 278; Mer- 


rifield v. Ingersoll, 61 Mich. 4, 27 
NW 714. 
Minn.—Wall v. Meilke, 89 Minn. 


232, 94 NW 688. 

Mont.—Brundy v. Canby, 
454, 148 P 315. 

Nev.—Wilson vy. Wilson, 
267, 45 :-P 1009. 

N. Y.—De Forest v. Walters, 153 
N. Y. 229, 47 NE 294; Real WBst. 
Trust»Co. v. Baleh, 45 N. Y. Super. 
528; Gillespie v. Moon, 2 Johns. Ch. 
585,°7 AmD 559. 

Oh.—Ormsby v. Longworth, 11 Oh. 
St. 653. 

Vt.—Lockwood v. White, 65 Vt. 
466, 26 A 639. 

Va.—Fore v. Foster, 86 Va. 104, 9 
SE 497. 

Wis. Yu ePatton, 111 
Wis. 208, 86 NW 571; Ellis v. South- 
western Land Co., 102 Wis. 400, 78 
NW 747. 

13. Anthony v. Campbell, 112 Fed. 
212, 50 CCA 195; Moore v. Greene, 17 
F.-Cas..No. 9,763, 2 Curt, 202 [aff 
19 How. 69, 15 I.. ed. 583]; Sears v. 
Shafer, 6 N. Y. 268 [rev 1 Barb. 408]. 

14. U. S.—Michoud vy. Girod, 4 
How. 5038, 11 L. ed. 1076; Moore v. 
Greene, 17 F.. Cas. No. 9,763, 2 Curt. 
202 [aff 19 How. 69, 15 L. ed. 533]. 

ue C.—Pryor v. McIntire, 7 App. 
417. 

Ill.—Henry County v. Winnebago 
Swamp Drainage Co., 52 Ill. 299. 


50 Mont. 
23 Nev. 


Ky:—Gates v. Jacob, 1 B. Mon. 306. 

INeC3 1 Nes 
583. 

Oh.—Longworth v., Hunt, 11 Oh. 
St. 194. 

Pa.—Macpherson’s Est., -24 Pa. 
Dist. 740. 


S. C.—Prescott vy. Hubbell, 10.S. C. 
Eq. 210. 


Va.—Rowe vy. Bentley, 29 Gratt. 
(70 Va.) 756. 
15. Gates v. Jacob, 1 B. Mon. 


(Ky.) 306; Ormsby v. Longworth, 11 
Oh. St. 658. 

16. McCrea v. Purmort, 16 Wend. 
(N. Y.) 460, 80 AmD 1038; Figge v. 
Bergenthal, 130 Wis. 594, 109 NW 
581, 110 NW 798 (where equity juris- 
diction is not exclusive). 

17. Trimble v. Exchange Bank, 62 
SW 1027, 28 KyL 367. 
et Boswell v.> Coaks) 927" Ch. sp: 

Prejudice to adverse party as ele- 
ment of laches see supra § 225. 

19. Ellis v. Southwestern Land 
Co., 102 Wis. 400, 78 NW 747. 


Prejudice to third persons as ele- 
ment of laches see supra § 225. 


diligence to enforce his right.?? 
who has been defrauded will lose his remedy if he 
negleets to bring suit within a reasonable time after 
discovery of the fraudulent acts,?* and an unreason- 
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an equitable action for fraud must be brought with- 
in a preseribed time’ after the wrong has been 
regardless of the time of its discov- 
According to some eases the court may deny 
relief because of a delay due to ignorance of the 
facts where the lapse of time has resulted in preju- 
dice to the adverse party 18 or to innocent third 
parties,!® but ordinarily a delay due to want of 
knowledge does not bar relief, notwithstanding prej- 
udice to the adverse party,?° or to the holders of 
rights.?1 


After the facts have be- 
a party, he must use reasonable 
Accordingly, one 


20. Henrioid v. Neusbaumer, 69 
Mo. 96; Vulcan Detinning Co. v- 
American Can Co., (N. J. Eq.) 69 A 
1103. And see cases supra notes 8, 
9 


eects 

21. Great West Min. Co. v. Als- 
tern Min: Co%’ 12 \Colo:" 46, 20° BP Wily 
13 AmSR 204; Follet v. Meader, 155 
Iowa 405, 1386 NW 216. And see cases 
supra notes 8, 9, 12. 
Cory v. Hillsboro, 


22. 205) Fu Ac 
49. 

23. U. S.—Ware v. Galveston City 
Co, 146.0. Si) 102) "13" SCt $335" 36" ie 


ed. 904; Meader y. Norton, 11 Wall. 
442, 20 L. ed. 184; Kennedy v. Geor- 
gia State Bank, 8 How. 586, 12 L. ed. 
1209; Gale v. Southern Bldg., etc., 
Assoe., 117 Fed. 732 [app dism 130 
Fed. 1021, 63 CCA 684]; Eames v. 
Manly, 117 Fed. 387, 54 CCA 561; De 
Roux v. Girard, 112 Fed. 89, 50 CCA 
136; Norris v. Haggin, 28 Fed. 275 
Late 86° US 'Sr386 LOS Ct ale sos 
L. ed. 424]. 

Ala.—Dean v. Oliver, 131 Ala. 634, 


30 S 865; Hatfield v. Montgomery, 2 
Port. 58. 

Cal. Evans vy. Duke, 140 Cal. 22, 
Nowe on. 


D. C.—George v. Ford, 36 App. 315. 

Ga.—Wilkes v. Phillips, 120 Ga. 
728, 48 SE 1138. 

lll.—Evans v. Woodsworth, 213 Ill. 
404, 72 NE 1082; Ferns v. Chapman, 
21% Th. 59%, Tl. NE 1106; Wilcoxon 
Vv. Wilcoxon, £99) Tk 244, 65 NE 
229; Kellogg v. Wilson, 89 Ill. 357; 
Hall v. Fullerton, 69 Ill. 448; Kel- 
logg v. Western Electric Co., 67 Ill. 
A. 58 [aff 168 Ill. 240, 48 NE 69]. 

Iowa.—German Sav. Bank v. Des 
Moines Nat. Bank, 122 Iowa 737, 98 
NW 606; Stubblefield v. Gadd, 112 
Iowa 681, 84 NW 917. 

Kan.—Thompson vy, Millikin, 93 
Kan. 72, 143 P 430. 

bees a v. Wilson, 6 B. Mon. 
479, 

Me.—Frost v. Walls, 93 Me. 405, 
45 A 287. 

Md.—Byrd v. Rautman, 85 Md. 414, 
36 A 1099. 

Mich.—Corby v. Trombley, 110 
Mich. 292, 68 NW 139; Krueger v. 
Grand Rapids, etc., R. Co., 51 Mich. 
142, 16 NW 313; Ford v. Loomis, 38 
ie 121; McLean y. Barton, Harr. 
279. 

Minn.—Duxbury v. Boice, 70 Minn. 
113, 72 NW 838. 

Mo.—Overshiner v. Britton, 169 
Mo. 341, 69 SW 17; Loomis v. Mis- 
souri Pac. R. Co., 165 Mo. 469, 65 


SW 962; Kroenung v. Goehri, 112 
Mo. 641, 20 SW 661. 
Nebr.—Shelby ov. Creighton, 65 


Nebr. 485, 31 NW 369, 101 AmSR 630- 
N. Y.—Hencken v. U. S. Life Ins. 


Go:, dd Daly 282) [att 98> NaeYue2 7 
mem]; Philips v. Belden, 2 Edw. 
ate 

sas C.—Thompson v, Blair, 7 N. c. 
5 

Pa.—Mann v. Salsberg, 17 Pa. 
Super. 280; Morrell y. Trotter, 15 
Phila. 201. 

Tenn.—Kelly v. Kelly, (Ch. A.>} 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number. 
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§§ 242-244] 


able delay after discovery of a mistake on account 
of which relief is asked is likewise fatal.24 

[§ 243] b. Ignorance of Law or Legal Rights. 
By the weight of authority, where the facts were 
known to plaintiff, ignorance of the law applicable 
thereto and consequent ignorance of his legal rights 
will not ordinarily excuse delay in suing,”® especial- 
ly where no fraud or concealment is charged;?° nor 
will the fact that plaintiff received erroneous advice 
from a reputable lawyer and delayed action in re- 
liance thereon be sufficient of itself to excuse a 
Nevertheless plain- 
tiff’s ignorance of the law and of his legal rights has 
been held a sufficient excuse for delay 28 where no 
prejudicial change in conditions occurred in the 
meantime,”® but not otherwise;*° and delay in con- 
sequence of erroneous legal advice in connection 
with other circumstances may be sufficient to re- 


delay otherwise negligent.?? 


58 SW 870; Green v. Huggins, 
A.) 52 SW 675. 

Tex.—McLane vy. San Antonio Nat. 
Bank, (Civ. A.) 68 SW 638. 

W. Va.—Edgell v. Smith, 50 W. Va. 
349, 40 SE 402; Bailey v. Calfee, 49 


(Ch. 


_W. Va. 630, 39 SE 642. 


oe Siete v. McFadden, 18 Wis. 

Eng.—Blair v. Ormond, 1 De G. & 
Sm. 428, 63 Reprint 1134. 

24 U. S.—Grymes y. Sanders, 93 
U.S. 55, 23 L. ed. 798; Sharp v. Behr, 
117 Fed. 864; Van Vleet v. Sledge, 
45 Fed. 743; Kinney v. Consolidated 
Virginia Min. Co., 14 F. Cas. No. 
7,827, 4 Sawy. 382. 


Ala.—Black v. Stone, 383 Ala. 
327, ' 
Ga.—Prater v. Sears, 77 Ga. 28; 


De Give v. Healey, 60 Ga. 391; Wyche 
v. Greene, 11 Ga. 159. 

Ind.—Baugher v. Woollen, 147 Ind. 
308, 45 NE 94; Monroe v. Skelton, 
36 Ind. 302. 

Ky.—Perry v. Perry, 98 Ky. 242, 
32 SW 755; Bates v. Sloan, 20 SW 
1044, 14 KyL 591;.Patrick v. Che- 
nault, 6 B. Mon. 315; Cave v. San- 
ders, 2 A. K. Marsh. 64. 

Md.—Kearney v. Sascer, 37 Md. 
264; Beard v. Hubble, 9 Gill 420. 

Mich.—Campau v. Lafferty, 50 
Mich. 114, 15 NW 40. 

Minn.—Fritz v. Fritz, 94 Minn. 
264, 102 NW 705. 

Mo.—Davidson v. Mayhew, 169 Mo. 
258, 68 SW 1031. 

N. J.—Trusdell v. Lehman, 47 N. J. 
Hq. 218, 20 A 391; Paulison v. Van 
Iderstine, fai INeso.dod-:, 306) fate o29 


N. Y.—Thomas v. Bartow, 48 
N. Y. 193; Syms v. New_York, 50 
N. Y. Super. 289 [aff 105 N. Y. 153, 
11 NE 369]. 

Oh.—Piatt v. Sinton, 7 Oh. Dec. 
(Reprint) 381, 2 CincLBul 273. 

Pa.—Dundas’s Est., 136 Pa. 318, 


20 A 638. 


S. D.—Kenny v. McKenzie, 25 S. D. 
485, 127 NW 597, 49 LRANS 782. 


Tex.—Wittbecker v. Walters, 69 
Tex. 470, 6 SW 788; Mathews v. 
Benevides, 18 Tex. Civ. A. 475, 45 
SW 31. 


WwW. Va.—Weidebusch v. Harten- 
stein, 12 W. Va. 760. ‘ 

Wis.—Sable v..Maloney, 48 .Wis. 
331, 4 NW 479. 


25. U. S—Hammond v. Hopkins, 
143°, “S. 224,512) SCt- 418,36, L. ed. 
134. 


Ariz.—Cunningham v. Costello, 16 
Ariz. 479, 147 P 714. 

’D. C.—Levis vy. Kengla, 8 App. 230 
[aff 169 U. S. 234, 18 SCt 309, 42 
L.- ed. 728]. 
ecuerak v. Guerard, 29 Ga, 651, 
76 AmD 624. 

Til.— Baird v. Chapman, 120 Ill. 537, 
541, 12 NE 73. 


Md.—Chew v. Farmers’ Bank, 9 
ill 361. 
Se ytichc2Catn ban v. Godfrey, 18 


Mich. 27, 100 AmD 133. 


EQUITY 


[§ 244] 


himself of the 


N. J.—Barton v. Long, 45 N. J. 
eo $41, 14 A 565, 566, 568, 19°A 


Eng.—Molloy v. Mutual Reserve L. 
INS SCO: tele eb. INAS Ge 

“The fact that complainant may 
have supposed that he was not re- 
quired to assert his claim until the 
- . . [happening of a certain event] 
affords no excuse for the delay. It 
was his duty to inform himself in 
regard to his rights. Neither igno- 
rance of his rights, nor a failure to 
inform himself in regard to them, 
can be relied upon as a justification 
for the delay.” Ber Craig, ~ J..." in 


[a] Statutory law.—(1) A person 
is chargeable with notice of the pub- 
lic statutes of his own state (John- 
son v. Florida Transit, ete., R. Co., 
18 Fed. 821; Leavenworth County v. 
Chicago, etc., R. Co., 18 Fed. 209, 5 
McCrary 508; Barton v. Long, 45 
N. J. Eq. 841, 14 A 565, 566, 568, 19 
A 623), (2) but not of ancther state 


|; Baird v. Chapman, supra. 


(Nicholson v. Nicholson, 83 Kan. 
223, 109 P 1086). 
26. Jones v. Perkins, 76 Fed. 82, 


“A suitor cannot evade the benefi- 
cent rule of equity which requires 
promptness and diligence in the as- 
sertion of rights by pleading and 
proving his erroneous conception of 
the law as an excuse for delay, espe- 
cially in a case like this, where no 
fraud or concealment is charged 
upon the person against whom the 
relief is sought, where it is not 
claimed that the matters alleged as 
the basis of the suit were known to 
defendant, and where the principal 
actors in the transactions sought to 
be investigated have passed away.” 
Per Swan, J., in Jones v. Perkins, 
supra. 

27, Breit vy. .Yeaton, Lol iil 242: 

Negligence of attorney as excusing 
delay see infra § 250. 


28. U. S.—Lasher v. McCreery, 66 
Fed. 834. 
Ark.—Black vy. Baskins, 75 Ark. 


382, 87 SW 647. 

Md.—Pairo v. Vickery, 37 Md. 467. 

Mass.—Stockbridge Iron Co. vy. 
Hudson Iron Co., 107 Mass. 290. 

Va.—Bumegardner vy. Harris, 92 Va. 
188, 23 SE 229. 

W. Va.—Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 23 LRANS 775; Cran- 
mer v. McSwords, 24 W. Va. 594. 

[a] Thus, (1) one who had not 
brought suit because of certain state 
decisions adverse to his right was 
excused when he proceeded promptly 
after a federal decision pointing out 
his remedy. Lasher v. McCreery, 66 
Fed. 834. (2) <A delay of five years 
in a suit to impeach a mortgage was 
held sufficiently explained by the fact 
that plaintiff did not have the bene- 
fit of legal advice earlier. Pairo v. 
Vickery, 37 Md. 467. 

Ignorance of law as excusing fail- 
ure to discover truth see infra § 244. 
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lieve plaintiff from the imputation of laches,51 pro- 
vided he fully disclosed the facts to counsel.*? 


Ignorance Due to Negligence. 


Where ignorance of faets is urged as an excuse 
for delay, the general rules on the subject of notice, 
actual and constructive, come into application.** 
Ignorance due to negligence does not excuse laches. 
One must have been diligent and have made such 
inquiry and investigation as the circumstances rea- 
sonably suggested and permitted. Means of knowl- 
edge are equivalent to actual knowledge, and knowl- 
edge of facts sufficient to suggest inquiries which, 
if made, would lead to knowledge of the facts in 
question is sufficient to charge one with notice of 
the latter facts.4 
on fraud, and plaintiff’s ignorance will not be ex- 
cused if he did not use ordinary diligence to inform 


This rule applies to suits based 


facts or to avail himself of his 


29. Black v. Baskins, 75 Ark. 382, 
87 SW 647; Depue v. Miller, 65 W. 
Va. 120, 64 SE 740, 23 LRANS 775. 

30. Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 73 LRANS 775. 
Dinwiddie v. Self, 145 Ill. 290, 

; Cox v. Montgomery, 43 
Nicholson vy. Nicholson, 83 
Kan. 223, 109 P 1086; Whitridge v. 
Whitridge, 76 Md. 54, 24 A 645; Sioux 
Falls Sav. Bank v. Lien, 14 S. D. 
410, 85 NW 924. 

32. In re Holden, 37 Wis. 98. 

83. Alabama Coal, etc., Co. v. Gulf 
Coal, ete., Co., 171 Ala. 644) (549,754 
S 685, 686 [quot Cyc]. 


Notice generally see Notice [29 
Cye 1110]. 
34. U. S.—Baker y. Cummings, 


169 U. S. 189, 18 SCt 367, 42 L. ed. 
711; Halstead v. Grinnan, 152 U. S. 
412, 14 SCt 641, 38 L. ed. 495; Metro- 
politan Nat. Bank y. St. Louis Dis- 
patch Co., 149 U. S. 436, 13 SCt 944, 


37 wile ed. 480; Ware v. Galveston 
City Co., 146 U. S. 102, 13 SCt 33, 
36 L. ed. 904; Foster v. Mansfield, 


ete., R. Co., 146 U. S. 88, 13 SCt 28, 
386 L. ed. 899; Felix v. Patrick, 145 
U. S317; 12 SCt 862,736 Li. edt ii9s 
Taylor v. Holmes, 127 U. S. 489, 8 
SCt 1192, 32 L. ed. 179; Wood v. Car- 
penter, 101 U.S. 135, 25 Lu. ed: 807; 
Upton v. Tribilcock, 91 U. S. 45, 23 
L. ed. 203; McQuiddy v. Ware, 20 
Wall. 14, 22 L. ed. 311; New Albany 


-v. Burke, 11 Wall. 96, 20 L. ed. 155; 


Veazie v. Williams, 8 How. 134, 12 
L. ed. 1018; Jewell v. Trilby Mines 
Co., 229 Fed. 98, 143 CCA 3874; Wen- 
iger v. Success Min. Co., 227 Fed. 
548, 142 CCA 180; Williamson v. 
Beardsley, 137 Fed. 467, 69 CCA 615; 
Kansas, -City® Southern bso. va 
Stevenson, 135 Fed. 553; Thornton v. 
Natchez, 129 Fed. 84, 63 CCA 526 
[certiorari den 197 U. S. 620, 25 SCt 
797, 49 L. ed. 909]; Acme Flexible 
Clasp Co. v. Cary Mfg. Co., 99 Fed. 
500 [aff 101 Fed. 269]; Weber v. 
Gratton, 85 Fed. 808; Hiller v. Ladd, 
85 Fed. 703, 29 CCA 394 [certiorari 
den 173 U: S. 7038, 19 SCt 885, 43 L. 
ed. 1184]; McMonagle v. McGlinn, 85 
Fed. 88; Swift v. Smith, 79 Fed. 709, 
25 CCA 154; Alger y. Anderson, 78 
Fed. 729; Lant v. Manley, 71 Fed. 7 
[mod on other grounds.75 Fed. 627]; 
Wetzel v. Minnesota Transfer R. Co., 
65 Fed. 238, 12 CCA 490 [aff 169 U. S. 
231g aS pe LmOU Aone leeds gt OOnl hs 
Streight v. Junk, 59 Fed. 321, 8 CCA 
137; Scheftel v. Hays, 58 Fed. 457, 
7 CCA 308; Sage vy. Winona, etc., R. 
Cop 0S) sheds 2o Th wie OCA 2oumehaaD 
dism 163 U. S. 702 mem, 16 SCt 1205 
mem, 41 L. ed. 811 mem]; Percy v. 
Cockrill}mbe , med. 1.82; 4 CCAmiio® 
Rugan v. Sabin, 53 Fed. 415. 3 CCA 
578; Fuller v. Montague, 53 Fed. 204 
[aff 59 Fed. 212, 8 CCA 100]; Fowle 
v. Park, 48 Fed. 789; Norris v. Hag- 
gin, 28 Fed. 275, 12 Sawy. 53 [aff 
136 U. S. 386, 10 SCt 942, 34 L. ed. 
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means of knowledge.*® But a person is not required 
to exercise extraordinary diligence.*° 


nothing to excite suspicion and no 
for making investigation, a person 


424]; Leavenworth County ‘v. Chi- 
cago, éte., R. Co., 18 Fed, 209, 5 Mc- 
Crary 508; Bowman v. Wathen, 3 
FE. (Gas. No: 1,740, 2 MeLean 376; 
Carr vy. Hilton, 5 F. Cas. No. 2,437, 1 
Curt. 390; Hinde vy. Vattier, 12 F. Cas. 
No. 6,512, 1 McLean 110; Livingston 
v. Salisbury Cre Bed, 15 F. Cas. No. 
8,418, 16 Blatchf. 549. 

Ala.—Alabama Coal, ete, Co. v. 
Gulf Coal, ete, Co., 171 Ala. 544, 
549, 54 S 685, 686 [quot Cyc]; Dun- 
can v. Williams, SOA arins 4 be Tips 
416. 


Ark.—McKneely v. Terry, 61 Ark. 
527, 338 SW 953. 
Cal.—Evans v. Duke, 140 Cal. 22, 


73 P 732; Lee v. McClelland, 120 Cal. 
147, 52 Pp 300; Champion v. Woods, 79 
CORWE tay rt ’p 534, 12 AmSR 126; 
Burling v. Newlands, 4 Cal. Unrep. 
Cas. 940, 39 P 49. 

Colo.—Pipe v. Smith, 5 Colo. 146. 

D. C.—Levis v. Kengla, 8 App. .230 
[aff 169 U. S. 234, 18 SCt 309, 42 
L. ed. 728]. 

Ga.—Gorman v. McAuliffe, 93 Ga. 
295, 20 SE 330; Kelly v. Walker, 91 
Ga..199, 17 SE 118; Edmonds v. 
Goodwyn, 28 Ga. 38 

Ill.—Ater v. Smith, 


DAD TTA Ola Ow 
NE 776, 19 AnnCas 105; Mason v. 
Odum, 310 Ill. 471, 71 NE 386, 102 


AmSR 180; Coolidge v. Rhodes, 199 
Tll. 24, 64 NE 1074; Ulrich v. Cress, 
85 Ill. A. 101. 

Ind.—Robinson v. Reinhart, 137 
Ind. 674, 86 NE 519; Patten v. Stew- 
art, 24 Ind. 332; Beaver v. Trittipo, 
24 Ind. 41; Parks v. Evansville, etc., 
ReCoweco ind. pools bacton Ve )olIm-— 
mons, 14 Ind. 49; Jarboe v. Kepler, 
CAB ohare 

Iowa.—German Sav. Bank v. Des 
Moines Nat. Bank, 122 Iowa 737, 98 
NW 606; Hurley v. Hurley, 117 Iowa 
621, 91 NW 895. 

Ky.—Kirby v. Jacobs, 13 B. Mon., 
AS SEARO me Nia EL LCe mit: | es. e MON yw Gis 
Mullins v. Buskirk, 12 Ky. Op. 413. 

Md.—Stieff Co. v. Ullrich, 110 Md. 
629, 635, 73 A 874 [cit Cyc]; McCoy 
v. Poor, 56 Md. 197. 

Mich.—Pittsburgh, etc., Iron Co. 
v. Lake Superior Iron Co., 118 Mich. 
109, 76 NW 395; Corby v. Trombley, 
110 Mich, 292, 68 NW 139; McEacher- 
an v. Western Transp., ete, (Ole pee) 
Mich. 479, 56 NW 860; Lambert v. 
Weber, 83 Mich. 395; 47 NW 251. 

Minn.—Shakopee First Nat. Bank 
v. Strait, 71 Minn. 69, 73 NW _ 645; 
Dunn v. State Bank, 59 Minn. 221, 61 


NW 27; Marcotte v. Hartman, 46 
Minn. 202, 48 NW _ 767. 
Miss.—Demourelle vy. Piazza, 177 
Miss. 433, 27 S 623. 
Mo.—Kelsay  v. Farmers’, etc., 


Bank, 166 Mo. 157, 65 SW 1007. 

N. H.—Gregg v. Thurber, 69 N. H. 
480, 45 A 241; Hathaway v. Noble, 55 
N. H. 508. 

N. J.—Crawford v. Lees, 84 N. J. 
Big, 824,,°93 A 201%: Wilkinson -v: 
Scudder, 47 N J. Eq. 324, 21 A 955; 
Wilkinson v. Sherman, 45 N. J. Eq. 
413, 18 A. 228 [aff 47 N. J.. Eq. 324 
mem, 21 A 955 mem]; Henrickson v. 
Henrickson, 42 N. J. Eq. 657, 9 A 
742. 

N. M.—Wells, ete., Co.’s Express v. 
Walker, 9 N. M. 456, 54 P 875. 

N. Y.—New York Bank Note Co. v. 
Hamiltcn Bank Note Engraving, etc., 


Go.) 28 App. Div. 411, 50: NYS! 1093; 
Oh.—Jaeger v. Hardy, 48 Oh. St. 
335, 27 NE 863. 


Or.—Weiss v. Bethel, 8 Or. 522. ° 
Pa.—Taylor v. Coggins, 244 Pa. 
228, 90 A 683; In re Ridgway, 206 
Pa. 587, 56 -A\ 25; Hilliard vy. Alle- 
gheny Geometrical Wood Carving Co., 
173 Pa. 1, 34 A 281; Geddes’ App., 80 
Pa. 442; Taylor .v: Coggins, 22 Pa. 
Dist. 1005; Morrell v. Trotter, 15 


EQUITY 


If there is 
apparent reason 


is not negligent | although a mere 
Phila, 201. 

S. C.—Myers y. O’Hanlon, 33 S. 
Eq. 196; McLure v. Ashby, 28 S. C. 
Eq. 430. 

Tenn.—Underhill v. Nelson, 1 Lea 
98; Peck v. Bullard, 2 Huimphr. 41; 
Woodtolk v. Marley, (Ch. A.) 39 SW 
747. 

Tex.—Hill v. Moore, 85 Tex. 335, 19 
SW 162; Dean v. Crenshaw, 47 Tex. 
10; Smith v. Talbot, 18 Tex. 774; 
McDonald v. McGuire, 8 Tex. 361; 
Campbell v. Houchin, (Civ. A.) 35 
SW _ 753. 

Va.—Orr v. Pennington, 93 Va. 268, 
Ss SE 928; Wissler v. Craig, 80 Va. 

Wash.—Sackman v. Campbell, 15 

78 W. 


Wash. 57, 45 P 895. 

W. Va.—O’Neal v. Moore, 

Va. 296, 88 SH 1044; Plant v. Hum- 
phries, 66 W. Va. 88, 66 SE 94, 26 
LRANS 558; Shriver v. Garrison, 30 
W. Va. 456, "4 SE 660. 

Wis.—Melms v. Pabst Brewis Coy; 
93 Wis. 153, 66 NW 518, 57 AmSR 
899; Holden’s Hst., 37 Wis. 98. 

Eng.—Erlanger v. New Sombrero 
Phosphate Co., 3 App. Cas. 1218; 
Martin v. Pycroft, 2 De G. M. & G. 
785, 51 EngCh 785, 42 Reprint 1079, 
22 ERC 852; Sawyer v. Birchmore, 2 
Myl. & C. 611, 14 EngCh 611, 40 Re- 
print 773; Kennedy v. Green, 3 Myl. 
& K. 699, 10 EngCh 699, 40 Reprint 
266; Harries v. Bryant, 4 Russ. 89, 


C: 


in failing to make inquiry.*? 
with implied knowledge, the known facts must 
point with some directness toward the unknown,?* 


4 EngCh 89, 38 Reprint 738; Denys v. 
Shuckburgh, 4 Y. & C. Exch. 42, 160 
Reprint 912. 

“Whatever is sufficient to excite at- 
tention, and put the party on his 
guard and call for inquiry, is notice 
of everything to which the inquiry 
would have led. When a person has 
sufficient information to lead him to 
a fact, he shall be deemed conversant 
with it.’ Martin v. Smith, 16 F. 
Cas. No. 9,164, 1 Dill. 85,7 96 [quot 
Leavenworth County v. Chicago, etc., 


es 18 Fed. 209, 212, 5 McCrary 
[a] Facts generally known.—(1) 


A person is chargeable with knowl- 
edge of facts that are publicly and 
generally known in the community 
(In re Broderick, 21 Wall. (U. S.) 
503, 22 L. ed. 599; Rudland v. Mastic, 
77 Fed. 688; Morris v. Parry, 110 Mo. 
A. 675, 85 SW 620), (2) although he 
resides in a remote region (see infra 
this section text and note 44). 

[b] Neglect to examine docu- 
ments.—(1) Although one is charged 
with the duty of examining papers 
to which he has access (Jarboe v. 
Kepler, 4 Ind. 177), (2) it has been 
held that one induced to surrender 
an insurance policy and accept an- 
other on false representations as to 
the terms of the latter is not charge- 
able with negligence in failing to 
read the latter where it was so ob- 
scure in its terms that only insur- 
ance experts could understand it 
(Knauer v. Globe Mut. L. Ins. Co., 
48 N. Y. Super. 454). 

{c] Presumption of knowledge.— 
(1) The continuous adverse posses- 
sion of defendant and his grantors 
for many years is presumed to have 
been a fact known to the real own- 
ers of the estate. McQuiddy v. Ware, 
20 Wall. CU: S.). 14, 922 Ined. 3id': 
Bausman vy. Kelley, 38 Minn. 197, 36 
NW 333, 8 AmSR 661. (2) If there 
was ignorance of the adverse pos- 
session, not only should it be made 
to appear, but it must be excused 
before plaintiffs will be entitled to 


relief. Bausman vy. Kelley, supra. 
35. U. S.—Foster . Mansfield, 
eter RoiCo., 146 Ue aS Soir 1 Sars OEn JS, 
36 L, ed. 899; Broderick’s Will, 21 
Wall. 508, 22 L. ed. 599; Redd v. 
Brun, 157 .Red. 190) 84 ) CGA 638. 
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\ 


To charge a person 


suspicion of the crucial facts may 


Kansas City Southern R. Co. v. Stev- 
enson, 135 Fed. 553; Kessler v. Ens- 
ley Co., 123 Fed. 546; Leavenworth 
County v. Chicago, ete. R. Co., 18 
Fed. 209, 5 McCrary 5908. 
Ala.—Dean vy. Oliver, 131 Ala. 634, 
30 S 865; Steele v. Kinkle, 3 Ala. 352. 
Cal.—Evans v. Duke, 140 Cal. 22, 
73 P 732. 
Colo.—Pipe vy. Smith, 5 Colo. 146. 
Ga.—Wilkes v. Phillips, 120 Ga. 
728, 48 SE 113; Reynolds, etc., Est. 
Mortg. Co. v. Martin, 116 Ga. 405, 42 
SE 796. 


Ill.—Penn v. Fogler, 182 Ill. 76, 
55 NE 192 [rev 77 Ill. A. 365]. 
Iowa.—German Say. Bank vy. Des 


Moines Nat. Bank, 122 Iowa 737, 98 
NW 606. 
Ky.—Baker v. Grundy, 1 Duv. 281. 


Me.—Frost v. Walls, 93 Me. 405, 
45 A 287. 

Mich.—Beal v. Congdon, 75 Mich. 
77, 42 NW 685. 

Mo.—Loomis v. Missouri Pac. R. 


Co., 165 Mo. 469, 65 SW 962; Wendell 
v. Ozark Orchard Co., (A.) 200 SW 
747. 

N. Y.—Price v. Tompkins, 171 NYS 
844 [aff 172 NYS 915]. 

Pa.—Frost v. Bush, 6 LackLegN 
DOs 

Tex.—McLane v. San Antonio Nat. 
Bank, (Civ. A.) 68 SW 68. 

W. Va.—Edgell v. Smith, 50 W. 
Va. 349, 40 SE 402; Lafferty v. Laf- 
ferty, 42 W. Va. 133, 26 SE 262. 

36. Pond Creek Coal Co. v. Hat- 
field, 239 Fed. 622, 152 CCA 456; Dice 
v. Brown, 98 Iowa 297, 67 NW 253; 
Chouteau v. Allen, 70 Mo. 290. 

[a] Where there were two classes 
of false representations in the trans- 
action, the discovery of the falsity 
of one class does not necessarily im- 
ply a discovery of the falsity of the 


other class. Pierce v. Wilson, 34 
Ala. 596. 
{b] That defendant was feared 


by those aware of the fraud tends to 
excuse complainant’s failure to dis- 
cover it. Wilson v. Augur, 176 Ill. 
561, 562 NE 289. 

[c] Duty to inquire of defendant. 
—One who suspects fraud is under 
no-duty to inquire directly of the 
person suspected. Cunningham v. 
reuia tae 169 Fed. 335, 94 GCA 

{d] If defendant was under ob- 
ligation to disclose the facts without 
inquiry, complainant is not negligent 
in failing to make inquiry. See infra 
§ 245 note 46 [a]. 

387. WU. S.—Santa Marina Co. v. 
Canadian Bank of Commerce, 242 
Fed. 142; Balfour v. San Joaquin 
Valley Bank, 156 Fed. 500; Horner vy. 
Perry, 112 Fed. 906; Ritchie Vv. 
Sayers, 100 Fed. 520. 

Mich.—Wyckoff v. Victor Sewing 
Mach, Co., 43 Mich. 309, 5 NW 405. 

Minn. —Macomber v. Kinney, 114 
any: 146, 128 NW 1001, 130 NW 

Mont.—Brundy v. Canby, 50 Mont. 

Finch, 


454, 148 P 815. 

Eng.—Thompson Vv. 22 
Beav. 316, 52 Reprint 1130. 

[a] A cestui que trust who does 
not actually know is not to be af- 
fected with knowledge of a breach 
of trust because he might by inquiry 
have ascertained the fact, for it is 
not his duty, but that of the trustee, 
to see that the trust fund is in a 
proper state. Thompson y. Finch, 22 
Beav. 316, 52 Reprint 1130; Scotland 
Life Assoc. v. Siddal, 3 De G. F. & J. 
58, 64 EngCh 46, 45 Reprint 800. 

38. Bowman v. Patrick, 36 Fed. 
138 [rev on other grounds 149 U. S. 
411, 18 SCt 811, 37 L. ed. 790]; Ma- 
comber v. Kinney, 114 Minn. 146, 128 
NW 1001, 1830 NW 851. 


Sst oe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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raise a duty to inquire.29 Want of knowledge may 
be accounted for by plaintiff’s infaney,‘° sex,*! men- 


tal capacity,** ignorance of law,# 


the community,** and a confidential relationship 
between the parties also may be an excuse.*® 

[$ 245] d. Concealment of Facts by Dofend- 
ant. Whether or not the cause of action is itself 
based. on fraud, yet if after it arises plaintiff 
is misled or lulled into security or prevented or dis- 
couraged from ascertaining the facts by misrep- 
resentations, concealment, or other fraudulent. con- 
duct of defendant, he is not chargeable with laches 
for failure to proceed during such period, where 
the delay has not resulted in prejudice to defend- 


ant *7 or to innocent purchasers.‘8 
[§ 246] e. 


39. Armory v. Armory, 1 F. Cas. 
No. 335, 6 Biss. 174; Alabama Coal, 
ete.,, Co. v.. Gulf Coal, -ete:, Co.,. 171 
Ala. 544, 54 S 685, 686 [quot Cyc]; 
Miller v. Ash, 156 Cal. 544, 105 P 
600; Beaver v. Trittipo, 24 Ind. 41. 

40. Miles v. Wheeler, 43 Ill. 123. 

[a] Infancy when a right accrued 
may excuse ignorance of such right, 
and consequently a failure to assert 
it promptly after attaining majority. 
Copen v. Flesher, 6 F. Cas. No. 3,211, 
1 Bond 440; Carter v. Chattanooga, 
(Tenn. Ch, A.) 48 SW-117. 


41. Miles v. Wheeler, 43 Ill. 123. 

42. Lundy v. Seymour, 55 N. J. 
Bq, soy.Ay 893% 

43. Nicholson v. Nicholson, 83 


Kansezas,) 109 .P> L086. 

44. Miles v. Wheeler, 43 Ill. 123, 
and cases infra this note. 

[a] Thus, absence, while not in 
itself a disability excusing delay (see 
supra § 233) (1) is often a circum- 
stance excusing or tending to excuse 
a failure to ascertain the _ facts. 
Ritchie v. Sayers, 100 Fed. 520; 
Kelley v., Boettcher, 85 Fed. 55, 29 
CCA 14; Fellows v. Hyman, 33 Fed. 
313; Sayre v. Elyton Land Co., 73 
Ala. 85; Duff v. Duff, 87 Cal. 104, 23 
P 874, 25 P 265; Duff v. Duff, 71 Cal. 
513, 12 P 570; Phillips v. Wilmarth, 
98 Iowa 32, 66 NW 1053; Carnes v. 
Mitchell, 82 Iowa 601, 48 NW 941; 
Wright v. Leclaire, 3 Iowa 221; Sa- 
ladin v. Kraayvanger, 96 Wis. 180, 70 
NwW 1113. (2) Especially will such 
absence excuse one for relying on 
the statements of others, and be- 
eause of such reliance refraining 
from action. Reavis v. Reavis, 103 
Fed. 813; Holt v. Wilson, 75 Ala. 58; 
Nicholson y. Nicholson, 83 Kan. 223, 
109 P1086. (3) But it will not ex- 
euse a failure to perform a plain 
duty to make inquiries (Naddo _ v. 
Bardon, 47 Fed. 782 [aff 51 Fed. 
493, 2 CCA 3835]), (4) nor ignorance 
of facts generally and _ publicly 
known (Kieley v. McGlyn, 21 Wall. 
(U. S.) 5038, 22 L. ed. 599; Rudland 
v. Mastic, 77 Fed. 688). 

45. Darlington v. Turner, 24 App. 
(D.°C.) 573 [rev on other grounds 202 
aes 195.626) SCl-600), 50 du ed. 9927; 
See also infra § 249. 

AG Ae DOL So Vea eaumer, ells 
Wes. S2te6 SOt 10735130 du. eds 2015 
Badger v. Badger, 2 Wall. 87, aly(na we 
ed. 836; Wagner v. Baird, 7 How. 
234, 12 L. ed. 681; Cunningham v. 
Pettigrew, 169 Fed. 335, 94 CCA 457; 
Huntington Nat. Bank v. Hunting- 
ton Distilling Co., 152 Fed. 240; Kel- 
ley v. Boettcher, 85 Fed. 55, 29 CCA 
14; Forbes v. Overby, 9 F. Cas. No. 
4,928a, 4 Hughes 44. 

Ala.—Haney v. Legg, 129 Ala. 619, 
30 S 34, 87 AmSR 81; Johnson v. 
Toulmin, 18 Ala. 50, 52 AmD 212. 

Ark.—McKneely vy. Terry, 61 Ark. 
527, 33 SW 953. 

Cal.—Shiels v. Nathan, 12 Cal. A. 
604, 108 P 34. 

Colo.—French y. Woodruff, 25 Colo. 
339, 54 P1015. 

Conn.—Phalen y. Clark, 19 Conn. 


Imputed Knowledge. 
generally charged with the laches of his privies +9 


EQUITY 


or absence from 


cipal.°® 


action.°6 


As a party is 


421, 50 AmD 253. 
ane C.—Driver y. Brunemer, 40 App. 
oO. 


Jl.—Middaugh v. Fox, 135 Ill. 


25 NE 584; sy 


Jones v. Lloyd, 117 Iti. 


597, 7 NE 119; Berr A i 
Ill.’ 612. By ie ca alae 
FOR eon v. Ross, 33 Iowa 


Ky.-—Breyfogle v. Bowman, 157 Ky 
62, 162 SW 787. SN fama ign 7 
-—Richardson v. Jones, 3 Gill & 

J. 163, 22 AmD 293. : ‘ 

Minn.—Lewis y. Welch, 47 Minn. 
193, 48 NW 608, 49 NW 665. 

Mo.—Witte v. Storm, 236 Mo. 470, 
139 SW 384, 

N. J.—Holzer vy. Thomas, 69 N. J. 
Ft OLB. BL A 154, 

.—Longworth v. H = 
Reng fe 4 unt; . 1.5 Oh 
Pa.—Feris vy. Henderson, 12 Pa. 49, 
51 AmD 580; Wilson v. Keely, 5 Pa. 


eRe 106. " 

enn.—Lowry v. Stapp, (Ch. A. 

53 SW 194. : , 
Tex.—Fox yv. Robbins, (Civ. A.) 

62 SW _ 815. 

{ey are euaneE Ve daWarreny 58. 8Vit. 


Va.—Jones vy. Jones, 92 Va. 590, 24 
SH 255. 

Wash.—Rigney v. Tacoma Light, 
ete, CoO, 9a Wash biG. oS 147,026 
LRA 425. 

W. Va.—Parkersburg Citizens’ Nat. 
Bank v. Blizzard, 80 W. Va. 511, 93 
SE 338, LRA1918A 129. 

[a] Silence as deception.—Silence 
on the part of one under a duty to 
disclose the fact has the same effect 
as affirmative deception. Krohn v. 
Williamson, 62 Fed. 869 [aff 66 Fed. 
655, 13 CCA 668]; Arkins v. Arkins, 
20 Colo. A. 123,°°%7 P 256; Salsbury 
v., Ware}, 183 Ill. 505, 56 NE. 149; 
Penn v. Fogler, 182 Ill. 76, 55 NE 
192; Roche y. Norfleet, 63 Ill. A. 612; 
In re Ellison, '163 Pa. 315, 30 A 199; 


Joy v. Ft. Worth Compress Co., 24 
Tex. Civ. A. 94, 58 SW 173. 
[bo] Suspicions lulled.—(1) One 


will be excused, although he had sus- 
picions, where they were lulled to 
sleep by explanations. Salsbury v. 
Ware, 183 Il]. 505, 56 NE 149 [rev 80 
Ill, A. 485]. (2), One seeking relief 
from fraud is not justified in ac- 
cepting the mere statement, explana- 
tory of the matter, of another whom 
he must have known to be a party to 
the fraud if one were. committed. In 
re Holden, 37 Wis. 98. 

47. Witte v. Storm, 236 Mo. 479, 
139 SW_ 384. 

48. Freneh v. Woodruff, 25 Colo. 
339, 54 P 1015. 

49. See supra § 215. 

50. See infra § 250. 

51. Sanchez v. Dow, 23 Fla. 445, 
2S 842; Gorman v. McAuliffe, 93 Ga. 
295, 20 SE 330; Shortridge vy. Allen, 
9 Tex. Civ. A. 193, 21 SW 419. 

52. Wood vy. Perkins, 64 Fed. 817. 

53. Ware vy. Galveston City Co., 
TAGE UE Soe Oo lise SOU soe oO bee Ods 
904; Bowman v. Wathen, 1 How. 
W(UmS Soy ll ple COON. 
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or agents,°° it follows that knowledge of an ances- 
tor will be imputed to an heir,®! that of a plaintiff 
to his coplaintiff,°? and that of an agent to his prin- 
cipal,®® as that of an attorney to his client.*+ pro- 
vided the situation is such as to impose on the 
agent the duty of disclosing the facts to the prin- 
The knowledge of others who might have 
sued but did not may raise a presumption against 
plaintiff in spite of his own ignorance of the trans- 


[§ 247] f. Constructive Notice. Public records 
are constructive notice to plaintiff of their contents, 
where defendant has not been guilty of any affirma- 
tive act of deception to prevent suspicion and in- 
quiry;>7 but in case of fraudulent concealment on 
the part of defendant they do not operate as notice, 
unless an inspection of them would reveal to a rea- 


[a] Knowledge imposing duty of 
inquiry.—If an agent obtains knowl- 
edge of facts imposing the duty of 
further inquiry, the _ principal is 
chargeable with knowledge of what 
the inquiry would disclose. Ware v. 
Galveston City Co. 146 U. S. 102, 
USPS Ct 33,1186 daa Cdn 904: 

Negligence of agent as excusing 
delay see supra § 215. 

54. Galbes vy. Girard, 46 Wed. 500; 
Wallace vy. Richmond, 26 Gratt. (67 
Va.) 67. See also generally Attor- 
ney and Client § 144. ' 

[a] Where an attorney was care- 
less in examining a docket and there- 
fore did not find a pending- case 
against his client, his negligence was 
imputed to the client, who was not 
permitted to avail himself of the 
excuse of his ignorance of the pro- 
ceedings against him. Wallace v. 
Richmond, 26 Gratt. (67 Va.) 67. 


55. Simpkins vy. Taylor, 81 Hun 
467, 31 NYS 169. 
56 Taylor v. Holmes, 127 U. S. 


489, 8 SCt 1192, 32 L. ed. 179; Ala= 
bama Coal, etc., Co. v. Gulf Coal, etce., 
Co., 171 Ala. 544, 549, 54 S 685, 686 


[quot) Cyc]; Couch? va Couch, 9e0B: 
Mon. (Ky.) 160. 
57. U. S.—kKessler v. Ensley Co., 


123 Fed. 546; Potts v. Alexander, 118 
Fed. 885; Lant v. Manley, 75 Fed. 
627, 21 CCA 457 [aff 71 Fed. 7]; In- 
dependence Christ Church v. Latter- 
Day Saints Reorganized Church of 
Jesus: Christ; ,'70), Med. 179-0 CCA 
387; Galbes yv. Girard, 46 Fed. 500; 
Graham y. Bostoh, ete., R. Co., 14 
Fed. 753. 

Cal.—Vigoureux v. Murphy, 54 Cal. 


346. 
v. Woodin, 9 Ida, 525, 


Ida.—Ryan 
V5) Pe26al 
J1l.—Booker v. Booker, 208 Ill. 529, 
70 NE 709, 100 AmSR 250; Fitch v. 
Miller, 200 Ill. 170, 65 NE 650. 
Iowa.—Stubblefield v. Gadd, 112 
Iowa 681, 84 NW 917; Mickel v. Wal- 


raven, 92 Iowa 423, 60 NW _ 633; 
Bacon y. Chase, 83 lowa 521, 50 NW 
PR 

Ky.—Poynter vy. Mallory, 45 SW 
1042, 20 KyL 284. 

Minn.—Marcotte v. Hartman, 46 
Minn. 202, 48 NW _ 767; Myrick v. 
Edmundson, 2 Minn, 259. 

Miss.—Fleming v. Grafton, 54 
Miss. 79. 

Mo.—Hughes vy. Littrell, 75 Mo. 


573; Rogers v. Brown, 61 Mo. 187. 

Nebr.—Harrison vy. Rice, 78 Nebr. 
659, 114 NW 151. 

‘: Y.—Erickson v. Quinn, 47 N. Y. 
410. 

Pa.—Binney’s App., 116 Pa. 169, 9 


A USC. 
S. C—Means y. Feaster, 4 S. C. 
249: Godbold v. Lambert, 29 S. C. 


Bq. 155, 70 AmD 192. 
Tex.—Hines y. Thorn, 57 Tex. 98; 


Joy v. Ft. Worth Compress Co., 24 
Tex. Civ. A. 94, 58 SW 173. 
Va.—Wallace v. Richmond, 26 


Gratt. (67 Va.) 67. 
W. Va.—Hdgell v. Smith, 50 W. Va. 
349, 40 SE 402. 
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sonably prudent man sufficient facts to put him on 
further inquiry.®® Accordingly, a person is charge- 
able with such knowledge as might be gained by 
an inspection of the records of land title, where such 
inspection is required by law or suggested by ordi- 
nary prudence,®® and with knowledge of facts dis- 
closed by the records of judicial proceedings to 
which he was party,®° or of which due notice was 
given,*! but not of proceedings to which he was 
not a party and which did not affect him.*? Actual 
knowledge of an unlawful appropriation of public 
moneys by the common council of a city is neces- 
sary to deprive a taxpayer of the right to object 
on the ground of laches;°* and one may rely on 
the certificate of a county treasurer, showing that 
although there are taxes 


no taxes are unpaid, 
charged against the land.** 
[§ 248] 


Wis.—Kickbusch vy. Corwith, : 108 
Wis. 634, 85 NW 148. 

58. U. S.—kKessler v. Ensley Co., 
123 Fed. 546; Potts v. Alexander, 118 
Fed. 885; Lant wv. Manley, 75 Fed. 
627, 21 CCA 457 [aff 71 Fed. 7]; In- 
dependence Christ Church y. Latter- 
Day Saints Reorganized Church of 
Jesus Christ, 70 Fed. 179, 17 CCA 
387; Galbes v. Girard, 46 Fed. 500; 
Graham vy. Boston, etc., RyCo., 14 
Fed. 753. 

Cal.—Vigoureux v. Murphy, 54 Cal. 
346. 

Ida.Ryan vy. Woodin, 9 Ida. 525, 
(Dee 261. 

Ill.—Booker vy. Booker, 208 Ill. 529, 
70 NE 709, 100 AmSR 250; Fitch v. 
Miller, 200 11]. 170, 65 NE 650. 

Iowa.—Stubblefield v. Gadd, 112 
Iowa 681, 84 NW 917; Mickel v. 
Walraven, 92 Iowa 423, 60 NW 633; 
Bacon y. Chase, 83 Iowa 521, 50 NW 
23 


Ky.—Poynter v. Mallory, 45 SW 
1042, 20 KyL 284. 

Minn.—Marcotte v. Hartman, 46 
Minn. 202, 48 NW 767; Myrick v. 


Edmundson, 2 Minn, 259. 
Miss.—Fleming vy. Grafton, 54 

Miss. 79. 
Mo.—Hughes v. Littrell, 75 Mo. 

573; Rogers v. Brown, 61' Mo. 187. 
Nebr.—Harrison y. Rice, 78 Nebr. 

659, 114 NW 151. 

Lane Y.—Erickson y. Quinn, 47 N. Y. 
Pa.—Binney’s App., 116 Pa. 169, 9 


A 186. 
S. C.—Means vy. Feaster, 4 S. C. 
249; Godbold v. Lambert, 29 S. C. 


Eq. 155, 70 AmD 192. 

Tex.—Hines vy. Thorn, 57 Tex. 98; 
Joy v. Ft. Worth Compress Co., 24 
Tex, Civ. A. 94, 58 SW 1738. 

Va.— Wallace v. Richmond, 26 
Gratt. (67 Va.) 67. 

W. Va.—Edgell v. Smith, 50 W. Va. 
349, 40 SE 402. 

Wis.—Kickbusch vy. Corwith, 108 
Wis. 634, 85 NW 148. 

59. U. S.—Socrates Quicksilver 
Mines v. Carr Realty Co., 130 Fed. 
293, 64 CCA 539; Rudland v. Mastic, 
77 Fed. 688; Bangs v. Loveridge, 60 
Fed. 963; Hiffert v. Craps, 58 Fed. 
470, 7 CCA 319; Teall v. Slaven, 40 
Fed. 774 [aff 158 U. S. 172, 15 SCt 
768, 38 L. ed: 938]; Johnson vy. 
Florida Transit, etc., R. Co., 18 Fed. 
821; Leavenworth County vy. Chicago, 
eae R. Co., 18 Fed. 209, 5 McCrary 
5 

Ala.—Alabama Coal, ete, Co. v. 
Gulf Coal, etc., Co., 171 Ala. 544, 549, 
54 S 685, 686 [quot Cyc]. 

Ark.—Chicot County Levee _ In- 
spectors vy. Southwestern Land, etce., 
Co., 112 Ark. 467, 166 SW 589. 

Colo.—De Mares y. Gilpin, 15 Colo. 
16,024 P 568. 


g. Burden of proof. Generally where 
plaintiff relies on ignorance of the facts as an ex- 
cuse for delay in asserting his right, he must show 
why he was so long ignorant and acquit himself of 


EQUITY 


[§ 249] 8 


Ga.—Epping v. Aiken, 71 Ga. 682. 

Ili.—Mason v. Odum, 210 Ill. 471, 
71 NE 386, 102 AmSR 180. 

Nev.—Levy v. Ryland, 32 Nev. 
460, 4738, 109 P 905° [eit Cyc]. 

N. J.—Barton v. Long, 45 N. J. Eq. 
841, 14 A 565, 566, 56a, 19 A 623. 

Or.—Loomis v. Rosenthal, 34 Or. 
585, 57 P 55. 

[al Facts not disclosed by record. 
—(1) A state is not charged with 
notice of an unlawful purchase of 
public lands by a land officer, where 
his successors knew nothing thereof 
and the land records did not dis- 
close it. Masséy v. Smith, 64 Mo. 
347. (2) Where an agent took title 
in the name of his son and there- 
after purported to convey to his 
principal in his own name, the prin- 
cipal does not have constructive 
notice of the fraud because of the 
conveyance to the son. Fowler v. 
Alabama Iron, etc., Co., 189 Ala. 31, 
66 S 672. 

60. Vigoureux v. Murphy, 55 Cal. 


346; Cline |v. Richards, 68 Ill. A. 
ae: Myrick vy. Edmundson, 2 Minn. 


[a] Facts not disclosed by record. 
—Notice of mistake by referees in 
partition in the description of the 
land, where the mistake is not dis- 
closed by the records, is not charge- 
able to a party. Sullivan y. Lums- 
den, 118 Cal. 664, 50 P 777. 

61. Broderick’s Will, 21 Wall. 
(U..S.)) 503,22) L. ed. 599. 

62. Fletcher vy. .McArthur, j17 
Fed. 393, 54 CCA 567; Alger v._An- 
derson, 78 Fed, 729; Hodge v. Palms, 
68 Bed. 61, 15’ CCA 220; Sinclair v. 
Auxiliary Realty Co.,, 99 Md. 223, 
57 A 664; Krug v. Keller, 8 Pa. Super. 
78, 42 WklyNC 431. 

63. Black y. Detroit, 119 Mich. 
571, 78 NW 660. And see Engstad v. 
Dinnie, 8 N. D. 1, 76 NW 292 (tend- 
ing to support the text). 

64. Richards y. Hatfield, 40 Nebr. 
879, 59 NW 777. 

65. U. S.—Hardt vy. Heidweyer, 
IS2 US O4 ipeteusCouoiie os lied: 
548; Ware v. Galveston City Co., 146 
Cees 102, 18 SCt 38, 36 L. ed. 904; 
Foster v. Mansfield, 'etc., ea ©O;, 146 
U.S. 88; 13: Set 28, 36 L. ed. 899; 
Felix v. Patrick, 145 U. Saul 7 12 
SCt (8625367 wu: ed. 719; Hammond v. 
Hopkins, 143 U. S. 224, 12 SCt 418, 
36 L. ed. 134; Landsdale v. Smith, 
106,U. S. 391, 271, ed. 219; Wood v. 
Carpenter, 101 Ue tee obs ao banat ed. 
807; Godden y. Kimmell, 99 U. S. 201, 
25 L. ed. 431; New Albany Vv. Burke, 
11 Wall. 96, 20 L. ed. 155; Badger v. 
Badger, 2 Wall. 87, 17 ip ed, 836; 
Beaubien y. Beaubien, 23 How. 190, 
16 L. ed. 484: Moore v. Greene, 19 
How. 69, 15 L. ed. 533; Stearns v. 
Page 7) How. 819) “120 i sedi 923r 
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all knowledge of facts that would have put him on 
inquiry, and show how and when he first acquired 
his knowledge.® 
and it has been held that fraud having been estab- 
lished against a party, it is for him, if he alleges 
laches in the other party, to show when the latter 
acquired knowledge of the truth, and to prove that 
he knowingly forbore to assert ‘his right.°7 
Confidential Relationship. 

istence of a confidential relationship between the 
parties is an important circumstance for consid- 
eration in determining whether. 'a delay in seeking 
to enforce a right constitutes laches, a delay under 
such circumstances not being so strictly regarded 
as where the parties are strangers to each other.®* 
Thus, if an agent has taken advantage of the con- 
fidence reposed in him to obtain property of the 
principal or any other undue advantage over him, 
lapse of time will not ordinarily bar the principal’s 
suit for relief,®® unless the principal delays so long 
after the transaction as to raise a presumption that 


But this rule is not uniform,’ 


The ex- 


Redd v. Brun, 157 Fed. 190, 84 CCA 
638; Kansas City Southern R. Co. v. 
Stevenson, 135 Fed. 553; Edwards v-. 
Mercantile Trust Co. 124 Fed. 381; 
Bangs v. Loveridge, 60 Fed. 963; Carr 
Vv; Hilton;,-5 BE. Cas: No. 2,437.1 (Curt: 
390; Fisher v. Boody, 9 F. Cas. No. 
4,814, 1 Curt.9206. 

Ala.—James v. James, 55 Ala. 525; 
Martin v. Decatur Branch Bank, 31 


Ala. 415: 

Ga.—Reynolds, ete. Est. Mortg. 
Co. v. Martin, 116 Ga. 495, 42 SE 
796. 


Mo.—Bliss v. Prichard, 67 Mo. 181. 

Or.—Loomis  y. Rosenthal, 34 Or. 
GS ile 12 Say 

s. D.—Kenny v. McKenzie, 25 S. D. 
485, 127 NW 597, 49 LRANS 782. 

Wash.—Ferrell y. Lord, 43 Wash. 
667, 86 P 1060. 

Ww. Va.—Harper v. Combs, 61 W. 
Va. 561, 56 SE 902; Phillips v. Piney 
Coal Co., 53 W. Va. 548, 44 SE 774, 
97 AmSR_ 1040. 

Wis.—Melms y. Pabst Brewing Co., 
93 Wis. 153, 66 NW 518, 57 AmSR 899. 

66. Engstad y. Dinnie, 8 N. D. 1, 
76 NW. 292. 

67., Sears v. Shafer, 6 N. Y. 268 
[rev 1 Barb. 408]; Charleston Bank 
v. Dowling, 52 S. C. 345, 29 SE 788; 
Harrellow. a€ear 30 0S. Cu. sou mo pees 
42; Means vy. Feaster, 4 S. C. 249: 
Lott v. De Graffenreid, 31 S. C. Eq. 
346; Godbold v. Lambert, 29 S. Cc. 
Eq. 155, 70 AmD 192; McLure vy. 
Ashby, 28 S. C. Eq. 430; Shannon v. 
White,-27_S. C. Eq. 96, 60 AmD 115; 


Rowe 'v. Bentley, 29 Gratt. (70 Va.) 
756; Erlanger v. New Sombrero 
Phosphate Co., 3 App. Cas. 1218, 6 


ERC 777; Lindsay Petroleum Co. v. 
Hurd, :L. R. 5 P. C. 221; In re, Mars= 
den, i267. Cho 7.83: 

[a] Knowledge of fraud is not 
presumed as to complainants who are 
young women residing in a distant 
state. Miles v. Wheeler, 43 Ill. 123. 

68. U. S.—McIntire v. Pryor, 173 
U. S..°38, 19° SCt 352, 43 LL. ed: 606 
[aff 10 App. (D. C.) 432]; Townsend 
v. Vanderwerker, 160 U. S. 171, 16 
SCt 258, 40 L. ed. 383; Kilbourn vy. 
Sunderland, 130 U. S. 505, 9 SCt 594, 
32) lin 6d. 1005: 

Cal.— Butler v. Hyland, 89 Cal. 575, 
26.P 1108? 

Tll.—Voorhess vy. Campbell, 276 Ti. 
292, 114 NE 147. 

Mass.—Hawkes_ v. 207 
Mass. 424, 93 NE 828. 

Mo.—Stevenson v. Smith, 189 Mo. 
447, 88 SW 86. 

N. J.—Foster vy. Knowles, 42 N. J. 
Eq. 226, 7 A 290. 

Can. —Taylor v. Wallbridge, 2 Can. 
So Ce aehe: 

Confidential relation as excusing 
ignorance of facts see supra § 244. 

69. U. S—Kilbourn vy. Sunderend: 


Lackey, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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he has acquiesced in it and abandoned his 


which ease relief will be denied.7° 


the institution of suit.72 


1380 U._S. 505, 9 SCt 594, 32 L. ed. 
1005; Loring vy. Palmer, 118 U. S. 
S26 oO Cte LOM, 030 1, edi 211. 

Cal.—Duff v. Duff, 71 Cal. 513, 12 
ey 50.0: 

Colo.—Arkins y. Arkins, 20 Colo. A. 

123, 77- P 256. 

Ill.—Sutherland y. Reeve, 151 Ill. 
384, 38 NE 130. 


ig pe ce ae v. Loring, 76 Mo. 
'S. C.—Butler v. Haskell, 4 S. C. 
Hq. 651. 


Eng.—De Bussche vy. Alt, 8' Ch. D. 
286, 2 ERC 289; Harwicke v. Ver- 
non, 14 Ves. Jr. 504, 33 Reprint 614; 
Beaumont vy. Boultbee, 5 Ves. Jr. 
485, 31 Reprint 695; Crowe v. Bal- 
lard, 1 Ves. Jr. 215, 30 Reprint 308. 

[a] Delay weighs less in such a 
case than in any other, and it is ex- 
tremely difficult for a _ confidential 
agent to set up an available defense 
grounded on the laches of his _prin- 
cipal. Salsbury v. Ware, 183 Ill. 505, 
56 NE 149; Ross v. Payson, 169 Ill. 
349, 43 NE 399; Elmore y. Johnson, 
143 Ill. 518, 32 NE 4138, 36 AmSR 
401, 21 LRA 366; Wood v. Downes, 
18 Ves. Jr. 120, 34 Reprint 263. 

70. U. S.—Marsh v. Whitmore, 21 
Wall. 178, 22 L. ed. 482. 

Minn.—Plano Mfg. Co. y. Buxton, 
36 Minn. 203, 30 NW 668. 

N. Y.—Philips v. Belden, 2 Edw. 1. 

EAS Lemar aoa v. Hough, 52 Tex. 


Eng.—Great Western Ins, Co. v. 
Cunliffe, L. R. 9 Ch. 525. 

.71. U. S.—Dugan vy. O’Donnell, 68 
Fed. 983. 

Ala.—Haney v. Legg, 129 Ala. 619, 
30 S 34, 87 AmSR 81. 

Colo.—Arkins v. Arkins, 20 Colo. 
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Ill.— Madison y. Madison, 

534, 69 NE 625; Van Buskirk v. Van 
Buskirk, 148 Ill. 9, 35 NE 383; Ryder 
v. Emrich, 104 Ill. 470; Yeaton v. 
Yeaton, 4 Ill. A. 579. 

Ky.—Radford y. Harris, 144 Ky. 
809, 139 SW 963. 

Md.—Connar vy. Leach, 84 Md. 571, 
36 A 591; Bowie v. Stonestreet, 6 Md. 
418, 61 AmD 318, 
ei ae v. Wright, 37 Mich. 

Mo.—Stevenson y. Smith, 189 Mo. 
447, 88 SW 86. 

Nev.—Wilson v. Wilson, 23 
267, 45 P 1009. 

N. J.—Holzer v. Thomas, 69 N. J. 
Hq. 515) 61 A 154; Culver v. Pier- 
son, (Ch.) 15 A269. 

NiO Tate wan bate,.2l, Nw Cs 22. 

Oh.—Paschall vy. Hinderer, 28 Oh. 
St. 568. f 

Pa.—Ischy’s Est., 5 Pa. Dist. 16, 
iia Par Oo? O16, 

Tenn.—Prewitt v. Bunch, 101 Tenn. 
723, 50 SW 748; Vaughn vy. Tate, (Ch. 
A.) 36 SW 748. 

Va.—Davis v. Davis, 104 Va. 65, 51 
SE 216; Baker v. Morris, 10 Leigh 
(37 Va.) 284. 

W. Va.—Depue v. Miller, 65 W. Va. 
120, 64 SE 740, 23 LRANS 775; Mul- 
lins v. Shrewsbury, 60 W. Va. 694, 
55° SE 736. 

Wis.—Fawceett v. Fawcett, 85 Wis. 
332, 55 NW 405, 39 AmSR 844. 


Nev. 


: So the fact that 
the parties are connected by ties of blood or mar- 


riage tends to excuse an otherwise unreasonable de- 
lay.’* Where the claim arises from ‘an abuse 1 
defendant of the confidence reposed in him or from 
circumstances of oppression exercised by him, lapse 
of time will not prevent relief, if the influence by 
the undue exertion of which he was benefited con- 
tinued to exist until within a reasonable time of 
t But the existence of a 
confidential or family relationship will not excuse 
an unreasonable delay if in the meantime a preju- 
dicial change in conditions has occurred,” or evi- 
dence has been lost or become obscured.’4 
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Eng.—Laver y. Fielder 

65 Reprint il, tee toe ae 
; C-—Cook’ v. Cook, 19 B. CG 311, 
17 DomLR 661, 27 WestLR 930. 

[a] Children are not chargeable 
with laches in refraining during 
their father’s lifetime from enforc- 
ing their rights against him. Lewis 
v. McGrath, 191 Ill. 401, 61 NE 135; 
Ryder v. Emrich, 104 Tl. 470. 

_[b] Marital relationship.—(1) Or- 
dinarily the law will not impute 
laches merely from the failure to 
prosecute suits, pending the centinu- 
ance of marital relations. Bennett 
v. Finnegan, 72 N. J. Eq. 155, 65 A 
239. (2) ‘Thus, a wife cannot be 
charged with laches in declining to 
sue her husband (Bowie vy. Stone- 
street, 6 Md. 418, 61 AmD 318), (3) 
or in neglecting to proceed in a 
matter involving a charge of mis- 
conduct against him (Connar_ y. 
Leach, 84 Md. 571, 36 A 591). (4) 
But this does not apply in favor of 
a wife who has deserted her hus- 
band (Dunham y. Adams, 82 N. J. 
Ea: 265, 88 A 696) (5) or who has 
obtained _a divorce from him (Cham- 
pion v. Woods, 79 Cal. 17, 21 P 534; 
12 AmSR 126; Givernaud vy. Giver- 


nauds Sie News Wd 6685. AM I830= 
Boyle v. Oleson, 58 Wash. 670, 109 
P2203): 

72. Colo.—Sears v. Hicklin, 13 


COLOs 14S ee PS O22: 

Md.—Highberger vy. Stifter, 21 Md. 
338, 88 AmD 593. 

Mo.—Bell vy. Campbell, 123 Mo. 1, 
25 SW 359, 45 AmSR 505; Napton 
v. Leaton, 71 Mo. 358; Bradshaw v. 
Yates, 67 Mo. 221. 

Pa.—Ischy’s Hst., 5 Pa. Dist. 16, 
Ah eas COs aL G; 

Eng.—Kempson vy. Ashbee, L. R. 
OUCH Sb a Durnersy.. Collins,, P.5 Jr. 
7 Ch. 329; Aylward v. Kearney, 2 
Ball & B. 463; Roche v. O’Brien, 1 
Ball & B. 330; Blagrave v. Routh, 
8 De G. M. & G. 620, 57 EngCh 620, 
44 Reprint 529, 2 Kay & J. 509, 69 
Reprint 884; Jones v. Moffett, 3 J. & 
L. 636; Wood v. Downes, 18 Ves. Jr. 
120, 34 Reprint 263; Gowland v. De 
Faria, 17 Ves. Jr. 20, 34 Reprint 8; 
Purcell v. M’Namara, 14 Ves. Jr. 91, 
33 Reprint 455; Hatch v. Hatch, 9 
Ves. Jr. 292, 32 Reprint 615; Crowe 
v. Ballard, 1 Ves. Jr. 215, 30 Reprint 
308. é 

73. Arkins v. Arkins, 20 Colo, A. 
123, 77 P 256; Hawkes v._ Lackey, 
207 Mass. 424, 98 NE 828; Depue v. 
Miller, 65 W. Va. 120, 64 SE 740, 
23 LRANS 775. 

74. Mackall vy. Casilear, 137 U. S. 
556, 11 SCt 178, 34 L. ed, 776; Dugan 
v. O'Donnell, 68 Fed. 983; Haff v. 
Haff, 54 Mich. 511, 20 NW 563; Dun- 
ham v. Adams, 82 N. J. Eq. 265, 
88 A 696; Givernaud v. Givernaud, 
81 N. J. Eq. 66, 85 A 830; Depue v. 
Miller, 65 W. Va. 120, 64 SE 740, 
23 LRANS 775. 


75. Miller v. Barto, 247 Ill. 104, 93 
NE 140. 
rene S=—lvesitv. Sareent, 119 


tS) 6b2,. TSC 436, 30 Lr ed. 544; 

Wilson v. Smith, 117 Fed. 707 [aff 

126 Fed. 916, 61 CCA 446]. 
Tll.—Heath vy. Jones, 12 Ill. A. 493. 


[§ 251] F. Statute of Limitations. 
statutes of limitations as enacted in some states 
apply by force of their own terms as well to suits 
for equitable relief as to actions at law,’ yet as or- 
dinarily enacted they do not in terms apply to suits 
in equity ;7* and accordingly, where the right sought 
to be enforced in such a suit is purely equitable 
in character, and there is no corresponding legal 
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[§ 250] 9. Negligence of Agent or Attorney. 
Laches of an agent is ordinarily imputable to the 
principal,’> and plaintiff cannot, in excuse for his 
delay, avail himself of the fact that he had placed 
his claim in the hands of an attorney, and that 
the delay occurred through the negligence of the 


While 


Mich.—Thayer vy. Swift, Walk. 384. 

Tenn.—Jones v. Williamson, 5 
Coldw. 371. 

Va.—Ayres v. Morehead, 77 Va. 
586; Wallace v. Richmond, 26 Gratt. 
(67 Va.) 67; Callaway v. Alexander, 
8 Leigh (35 Va.) 114, 31 AmD 640. 

Eng.—Huxham v. Llewellyn, 28 L. 
Dr, EVO Der RING uissie ed Pika 

Erroneous legal advice as excus- 
ing delay see supra § 243. 

77. U. S.—Pond Creek Coal Co. 
v. Hatfield, 239 Fed. 622, 152) CCA 
456 (Kentucky statute); Chemical 
Nat. Bank y. Kissane, 32 Fed. 429, 
13 Sawy. 20 (California statute). 

Cal.—Lux vy. Hasgin, 69 Cal. 255, 4 
P 919, 10 P 674. 

Ga.—Basch vy. Frankenstein, 134 
Ga. 518, 68 SH 75. 

Ind.—Terry v. Davenport, 185 Ind. 
561, 112 NE 998. 

Ky.—Ferguson v. Covington, etc., 
R., etc., Co., 108 Ky. 662, 57 SW 460, 
22 KyL 371; Hargis v. Sewell, 87 Ky. 
63, 7 SW 557, 9 KyL 920. 

Miss.—Jones v. Rogers, 85 Miss. 
802, 38 S 742; Houston v. National 
Mut. Bldg., ete., Assoc., 80 Miss. 31, 
31 S 540, 92 AmSR 565; Hill v. Nash, 
73 Miss. 849, 19 S 707. 

Mo.—Marshall v. Hill, 246 Mo. 1, 
151 SW 131; Stark v. Zehnder, 204 
Mo. 442, 102 NW 992; Loomis v. 
Missouri Pac. R. Co., 165 Mo. 469, 
65 SW 962; Washington Sav. Bank 
v. Butchers, etc., Bank, 107 Mo. 133, 
17 SW 644, 28 AmSR 405; Hoester 
v. Sammelmann, 101 Mo. 619, 14 SW 
728; Kelly v. Hurt, 74 Mo. 561, 61 
Mo. 466; Rogers v. Brown, .61 Mo. 
187; Lile v. Kincaid, 160 Mo. A. 297, 
142 SW 434; White v. Pendry, 25 
Mo. A. 542. 

N. Y.—Ford v. Clendemin, 215 N. Y. 
10, 109 NE 124, AnnCas1917A_ 658 
{aff 153 App. Div. 433, 137 NYS 54, 
14 NYS 1119]; Gilmore v. Ham, 142 
N. Y. 1, 36 NE 826, 40 AmSR 554; 
Gallup v. Bernd, 132 N. Y. 370, 30 NE 
743: Still v. Holbrook, 23 Hun 517; 
Blwood vy. Deifendorf, 5 Barb. 398; 
McTeague v. Coulter, 38 N. Y. Super. 
208; Fogal v. Pirro, 23 N. Y. Super. 
100, 17 AbbPr 113. 

Oh.—Zueilig v. Hemerlie, 60 Oh. 
Ste One ose NEA Te Ars Eve Ones 
Neal v. Nash, 23 Oh. St. 4&3; Callen- 
der v. Basquin, 26 Oh. Cir. Ct. 540; 
Larwill v. Burke, 19 Oh. Cir. Ct. 449, 
10 Oh. Cir. Dec. 579; Harrod v. Car- 
der, “3 Ohne ° Cir Ctl (479, 923 OhweCine 
Dec. 274; Adelbert College v. Toledo, 
ete: ok. €o.3.05 OhnS&CPere 3 OuNE 
15: 

Ss. D.—Casey v. Smith, 36 S. D. 36, 
153 NW 918; Kenny v. McKenzie, 25 
S. D. 485, 127 NW 597, 49 LRANS 
782. 

Tenn.—Hughes vy. Brown, 88 Tenn. 
578, 13 SW 286, 8 LRA 480. 

Wis.—Figge v. Bergenthal, 139 
Wis. 594, 109 NW 581, 110 NW 798. 

Construction and operation of stat- 
utes see Limitations of Actions [25 
Cyc 963]. 

78. See statutory provisions; and 
Bancroft v. Andrews, 6 Cush. (Mass.) 
493; Hedges v. Norris, 32 N. J. Eq. 
9 


192. 
{a] The original statute of limi- 
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right or remedy, there is nothing to which the stat- 
ute can apply, by analogy or otherwise, and there- 
But where there is a 
corresponding legal right or remedy, although equity 


fore it does not govern.”® 


tations (21 Jac. I ec 16) was confined 
to actions at law. Hovenden v. 
Annesley, 2 Sch. & Lef. 630; Stack- 
house vy. Barnston, 10 Ves. Jr. 453, 
32 Reprint 921. 

79. U. S.—Mathieson vy. 
228 Fed. 345. - 

Colo.—Bowes y. Cannon, 50 Colo. 
262, 116 P 336. 

D. C.—Johnson y. Elkins, 1 App. 
430. 

Mo.—Sicher.v. Rambousek, 193 Mo, 
113, 91 SW 68; Loomis v. Missouri 
Pac. R. Co., 165 Mo. 469, 65 SW 962; 
Kline v. Vogel, 90 Mo, 239, 1 SW 
733, 2 SW 408. 

Or.—State v. Warner Valley Stock 
Comme Orsn2833, 106: P4780) 10s er 
861. 

S. @—Kirksey v. Keith, 32 S. C. 
Eq. 33; Singleton v. Moore, 14 S. C. 
Bas) PLO: 

W. Va.—Cranmer vy. McSwords, 24 
WwW. Va. 594. 

80. U. S.—Hall v. Law, 102 U. S. 
461, 26 L. ed. 217; Sullivan vy. Port- 
Jand, eetc., pits pCOnn 94. U. 1S.) 806,50 24 
L. ed, 324; U. S. Bank v. Daniel, 12 
Pet. 32,79 L. ed. 989; Miller v. Mce- 
intyre, 6 Pet. 61, 8 L. ed. 320; Lewis 
v. Marshall, 5 Pet. 470, 8 L. ed. 195; 
Elmendorf v. Taylor, 10 Wheat. 152, 
6 L. ed. 289; Bunch v. U. S., 252 Fed. 
678, 164 CCA 513; Cook v. Automatic 
Fire Protection Co, 228 Fed. 192; 
Sullivan v. Ellis, 219 Fed. 694, 135 
CCA 366; Davey v. Dodge, 213 Fed. 
722, 130 CCA 236; Buchler v. Black, 
205 Fed. 1000;-Westerlund v. Black 
Bear Min. Co., 203 Fed. 599, 121 CCA 
627; Burgess v. Hillman, 200 Fed. 
929, 119 CCA 225; Horton v. Stag- 
myer, 175 Fed. 756, 99 CCA 332, 2 
AnnCas 1134; Wilson vy. Plutus Min. 
Co., 174 Fed. 317, 98 CCA 189; Cun- 
ningham y. Pettigrew, 169 Fed. BaD) 
94 CCA 457: Indiana, etc., Lumber, 
ete., Co. v. Brinkley, 164 Fed. 963, 
91 CCA 91; Redd v. Brun, 157 Fed. 
190, 84 CCA’ 638; Citizens’ Sav., etc., 
Co. v. Belleville, etc., R. Co., 157 Fed. 
73, 84 CCA 577; Brissel v. Knapp, isa) 


Craven, 


Fed. 809; Mexican Nat. Coal, etc., Co. 


vy. Frank, 154 Fed. 217; Steinback 
vy. Bon Homme Min Co., 152 Fed. Soo, 
81 CCA 441; Williams v. Neely, 134 
Fed. 1, 67 CCA 171, 69 LRA 232; Moore 
v. Nickey, 133 Fed. 289, 66 CCA 667 
[foll Hudnutt v. Britannia Min. Co; 
133 Fed. 1020, 66 CCA 679]; Wyman 
v. Bowman,,127 Fed. 257, 62 CCA 
189; Nash v. Ingalls, 101 Fed. 645, 
41 CCA 545; Cooper v. Hill, 94 Fed. 
582, 36 CCA 402; Florida Mortg., etc., 
Co. v. Finlayson, 91 Fed. 13, 33 CCA 
307 [aff 74 Fed. 671]; Southern Pac. 
R. Co. v. Groeck, 68 Fed. 609; Schef- 
tel v. Hays, 58 Fed. 457, 7 CCA 308; 
Kinne v. Webb, 54 Fed. 34, 4 CCA 
170; Felix v. Patrick, 36 Fed. 457; 
Young v. Clarendon Tp., 26 Fed. 805; 
Hickox v. Elliott, 22 Fed. ilGisg KD 
Sawy. 415; Johnson vy. Florida Tran- 
sit, ete., R. Co., 18 Fed. 821; Taylor 
vy. Holmes, 14 Fed. 498; Ferson v. 
Sanger, 8 F. Cas. No. 4,751, 2 Ware 
256: Hall v. Russell, 11 F. Cas. No. 
5,948, 3 Sawy. 506 [aff 101 U. S. 503, 
95 L. ed. 829]; Hardy v. Harbin, 11 
EF. Cas. No. 6,060, 4 Sawy. 536; Rob- 
inson v. Hook, 20 F. Cas. No. 11,956, 
4 Mason 139; Sullivan v. Portland, 
CtOnn Com 23 BH. Cas. Nos, 13,596, 
A Cliff. 212 [aff 94 U. S. 806, 24 L. 
ed. 324]. 

Ala.—Woodlawn Realty, etc., Co. v. 
Hawkins, 186 Ala. 234, 65 S 183; 
Fowler v. Alabama Iron, etc., Co., 
164 Ala. 414, 420, 51 S 3938; Presley 
v. Weakley, 185 .Ala. 517, 33 S 434, 
93 AmSR 39; Montgomery First Nat. 
Bank y. Nelson, 106 Ala. 535, 18 S 
154; Campbell v. Woodstock Iron Co., 
83. Ala. 351, 3. S 369; Vanderveer. v. 
Ware, 65 Ala. 606; Coyle v. Wilkins, 
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are not strictly 


57 Ala. 108; Byrd v. McDaniel, 33 
Ala. 18; Askew v. Hooper, 28 Ala. 
634; Nimmo vy. Stewart, 21 Ala. 682; 
Johnson vy. Toulmin, 18 Ala. 50, 52 
AmD 212; Johnson y. Johnson, 5 Ala. 
$0; Humphres y. Terrell, 1 Ala. 650. 

Ark.—Holloway v. Hagle, 135 Ark. 
206, 205 SW 113; Meyer v. Johnson, 
60 Ark. 50, 28 SW 797; Ringo _v. 
Woodruff, 43 Ark, 469; Conway ‘v. 
Kinsworthy, 21 Ark. 9; Borden v. 
Peay, 20 Ark. 293; Wilson vy. An- 
thony, 19 Ark. 16. 

Cal.—Hyde v. Redding. 74 Cal. 493, 
16. .P))380;)'Lux' v. Haggin, 69 Gal. 
255, 10 P 674; Piller v. Southern Pac. 
R. Co., 52 Cal. 42; Grattan v. Wig- 
gins, 23 Cal: 16, 

Conn.—Nichols v. Nichols, 79 Conn. 
644, 66 A 161; Budington v. Mun- 
son, 33 Conn. 481; Haskell y. Bailey, 
22 Conn. 569. 
see ee v.. Wilson, 4 Del. Ch. 

D. C.—Columbian Univ. v. Taylor, 
25 App, 124; Washington L. & T. Co. 
v. Darling, 21 App. 132; Sis v. Boar- 
man, 11 App. 116; Willard v. Wood, 
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176, 41. Le ved. 531);. Stansbury. |v: 

Inglehart, 20 D. C. 134. 
Ga.—Keaton v. McGwier, 24 Ga. 
217; McDonald v. Sims, 3 Ga. 383; 
20 Ga. A. 309, 93 


Louther y. Tift, 
SE 70. 

Tll.—Thomas vy. Chapin, 274 Ill. 95, 
113 NE 82; Bates v. Gillett, 132 Ill. 
287, 24 NE 611; Walker v. Ray, 111 
Ill. 315; Hancock vy. Harper, .86 Ill. 
445; Sloan v. Graham, 85 Ill. 26; 
Castner vy. Walrod, 83 Ill. 171, 25 
AmR 
70 Ill. 647; Kane County v. Herring- 
ton, 50 Ill. 232; Gilbert v. Guptill, 34 
DP Rear is ave MMA Sera Ommbll, mutA 
81. AmD 259; Bourland vy. Peoria 
County, 16, ,Tll. 538; ,Hornbeek v. 
Hornbeek, 156 Ill. A. 232; Horn v. 
White, 127 Til. A. .222 [aff 224 11. 
238, 1 (9e NEL 4629) Lib Am SiRy eibol: 
Palmer v. Wood, 48 Ill. A. 630 [aff 
149 Ill. 146, 35 NE 1122]; Mechanics’ 


Nat. Bank. v. Colehour, 44 Ill, <A. 
470; Gardner v. Watson, 18 Ill. A. 
386) Latiewit'9iy Tl 3 2, il OetaNH A925] 


Simpson vy. McPhail, 17 Ill. A. 499. 
Ind.—Barnes vy. Born, 133 Ind. 169, 


30 NE 509, 32 NE 833; Dumont v. 
Dufore, 27 Ind. 268; McKinney v. 
Springer; 8 Ind. 59, 54 AmD 470; 


Hobart Tp. v. Miller, 54 Ind. A. 151, 
102 NE 847. 

Iowa.—Warner vy. Hamill, 134 Iowa 
279), LAAN .9389;"Sioux City; ete; 
R. Co. v. O’Brien County, 118 Iowa 
582, 92 NW 857; Spencer Dist. Tp. v. 
Riverton , Dist., Tp; 62 Towa 30, 17 
NW 105; Harbour y. Rhinehart, 39 
Iowa 672; Cotton v. Wood, 25 Iowa 
43; Relf v. Eberly, 23 Iowa 467; 
Johnson y. Hopkins, 19 Iowa 49; 
Wright v. Leclaire, 3 Iowa 221, 

Kan.—Chick y. Willetts, 2 Kan. 384. 

Ky.—Ewin vy. Ware, 2 B. Mon. 65; 
Reed v. Bullock, Litt. Sel. Cas. 510, 
12 AmD 345; Ashley v. Denton, 1 
Litt. 86;° McDowell v. Heath, 3 A. K. 
Marsh. 222; Cravenson v. Meriwither, 
2 A. K. Marsh. 154; Frame v. Kenny, 
2 AK. “Marsh: 1145, 12> Am DD, 36%; 
Lewis v. Stafford, 4 Bibb 318. 

Md.—Dickey ve Permanent Land 
Co., 63 Md. 170; Hagerty v. Mann, 
56 Md. 522; Wilhelm vy. Caylor, 32 
Mad. 151; Syester v. Brewer, 27 Md. 
288; In: re Mitchell) 21. Md. 585s 
Knight vy. Brawner, 14 Md. 1; Craw- 
ford v. Severson, 5 Gill 448; Dugan 
v. Gittings, 3 Gill 188, 48 AmD 306; 
Harwood v. Rawlings, 4 Harr. & J. 
126 lingan y. Henderson, 1 Bland 

Mass.—Hla vy. Hla, 158 Mass. 54, 
32 NE 957; Atty.-Gen. v. Federal St. 
Meetinghouse, 3 Gray 1; Farnam v. 


369; Blanchard y. Williamson, | 
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may have exclusive jurisdiction over the enforce- 
ment of the right, courts of equity will apply the 
statute by analogy.*° 


In such eases, however, they 
bound by the statute; they apply 


Brooks, 9 Pick. 212. 

Mich.—Young v. Young, 200 Mich. 
236, 167 NW 23; Peo. v. Michigan 
Cent. R. Co., 145 Mich. 140, 108 NW 
772; Smith. vy. Blindbury, 66 Mich. 
319, 33 NW 391; Smith vy. Davidson, 
40 Mich. 632. 

Miss.—Elias vy. Rubel, 111 Miss. 
694, 72 S 131; Thornton v. Natchez, 
88 Miss. 1, 41 S 498; Westbrook v. 
Munger, 61 Miss. 329; Hill v. Boy- 
land, 40 Miss. 618; Mitchell v. Wood- 
son, 37 Miss. 567; Goff v. Robins, 33 
Miss. 153; Sugg v. Thrasher, 30 Miss. 
135; Wood vy. Ford, 29 Miss. 57; Man- 
devil v. Lane, 28 Miss. 312. 

Mo.—Kline vy. Vogel, 90 Mo. 235, 
1 SW 733, 2 SW 408; Perry v. Craig, 
3 Mo. 516. 

Nebr.—Michigan Trust Co. v. Red 
yon 3 Nebr. (Unoff.) 722, 92 NW 
Wen orm v. Sheldon, 4 Nev. 


N. J.—Dunham y. Adams, 82 N. J. 
Eq. 265, 88 A 696; Tooker y. National 
Sugar Refining Co., 80 N. J. Eq. 305, 
84 A 10; Heinisch vy. Pennington, 73 
N. J. Eq. 456, 68 A 233 [aff 75.N. J. 
Eq. 606, 73 A 1118]; Blue v. Everett, 
56 N. J. Eq. 455, 39 A 765 [aft 55 
N. J. Eq. 829, 86 A 960]; Bennett v. 
Finnegan, (Ch.) 33 A 401; Arnett v. 
Finney, 41 N. J. Eq. 147, 3 A 696; 
Wikhams) tv. Halliard 38.sNe 4. Eq. 
373 [rev on other grounds 40 N. J. 
Eq. 189, 58 A 77]; ‘Dean v. Dean, 9 
N. J. Eq. 425; Wanmaker vy. Van 
yt Oa PENG ye ees 685, 23 AmD 

; Conover. vy. onover, 1 N. - 
Hq. 403. Pate 

N. Y.—Greene y. Martine, 84 N. Y. 
648; Coit v. Campbell, 82 N. Y. 509 
[aff 20 Hun 50]; Venner y. New York 
Gent, netee Re Coe -17.7 App. Div. 296, 
164 NYS 626; Spallholz v. Sheldon, 
158 App. Div. 367, 143 NYS 417 [aft 
216 N. Y. 205, 110 NE 431, AnnCas 
1917C 1017]; McCotter vy. Lawrence, 
4 Hun 107, 6 Thomps. & GC. 3923 
Clute v. Potter, 37 Barb. 199; Hum- 
bert v. Trinity Church, 24 Wend. 587 
[7 Paige 195]; Bloodgood v, Kane, 8 
Cow. 360 [aff 7 Johns. Ch. 90, 11 


AmD 417]; Didier vy. Davison, 2 Barb. . 


Ch. 477 [aff 2 Sandf. Ch. 61]; Me- 
Cartee y. Camel, 1 Barb. Ch. 455; 
Stafford vy. Bryan, 1 Paige 239 faft 
3 Wend. 532];° Wansine Vy, Starr, 2 
Johns. s@h: 150; 

N. C.—Leggett v. Coffield, 58 N. C 
382; Taylor v. McMurray, 58 N. G 
357; Bailey v. Carter, 42 N. Cc. 
Mardre vy. Leigh, 16 N. @ 360; Bell 
tot eee CE ONGC 2 TSN ao et Aaa: 


Okl.—Wilson vy. Bombeck, 3 5 
493 e134) PP S82: ee 

Or.—In re Webster, 74 Or. 489, 145 
P 1063; State vy. Warner Valley Stock 
Co., 56 Or. 283, 106 P 780, 108 P 861; 
Anderson y, Baxter, 4 Or. 105. 

Pa.—Dalzell v. Lewis, 252 Pa. 283, 
97 A 407; Taylor v. Coggins, 244 
Pa. 228, 90 A 633: In. re Ridgway, 
206 Pa. 587, 56 A 25; Church v. Win- 
ton; 196° Pa. 10%, 26 363; Bickel’s 
App., 86 Pa. 204; Neely’s App., 85 
Ba. (3873— Dodds “App... 24) Pa 429; 
Hamilton y, Hamilton, 18 Pa. 20, 55 
AmD 585; Gettysburg Bank vy. 
Thompson, 3 Grant 114; Pittsburgh. 
etc., R. Co. vy. Graham, 2 Grant 2595 
Taylor v. Coggins, 22 Pa. Dist. 1005; 
Kase v. Pennsylvania R. Co., 12 Pa. 
Dist. 314, 28 Pa. Co. 486; Amer vy. 
Armstrong, 6 Pa. Co. 392; U. S. Bank 
we, Biddle). 20 Pars. Hou WGasne ets 
Buchanan’s Est., 2 Chest. Co. 74; 
Whetham vy. Pennsylvania, etc., Canal, 
ete., Co., 9 Phila. 284; Fricke v. Ma- 
gee, 10 WklyNC 50. 

Porto Rico.—De Rodriguez vy. 
Vivoni, 1 Porto Rico Fed. 487. 

R. I-—Taylor vy. Slater) /21 RR. iF. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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their own rules in respect of laches;§t and while re- 
lief will ordinarily be denied if suit is brought after 
expiration of the statutory period,®* yet relief may 


104, 41 A 1001; Manchester vy. Ma- 
thewson, 3 R. I. 237. 

S. C.—Tucker .v. Weathersbee, 98 
S. C. 402, 82 SE 638; Brock v. Kirk- 
patrick, 72 S. C. 491, 52 SE 592; 
Mobley v. Cureton, 2 S. C. 140; Cum- 
Mins Vywve Berry, y22sS4- Ce) Hq.) 1143 
Smith v. Smith, 16 S. C. Hq. 126; 
Prescott v. Hubbell, 10 S. GC. Ea. 
210; Miller v. Mitchell, 8 S. C. Ka. 
437; Van Rhyn v. Vincent, 6, S.C. 
Eq. 310. 

Tenn.—Wallace vy. Lincoln Sav. 
Bank, 89 Tenn. 630, 15 SW 448, 24 
AmSR 625; Lafferty v. Conn, 3 
Sneed 221; McLain vy. Ferrell, 1 Swan 
48; Bedford v. Brady, 10 Yerg. 350; 
Burdine v. Shelton, 10 Yerg. 41; Dun- 
lap _v. Gibbs, 4 Yerg. 94; Jackson 
v. Hodges, 2 Tenn. Ch. 276. 

Tex.—Malakoff Gin Co. vy. Riddle- 
sperger, 192 SW 530; Thompson v. 
Robinson, 93 Tex. 165, 54 SW 243, 
77 AmSR 843; Darrow v. Summerhill, 
98m Nexen 1192; 253 SW 680,177 AmSR 
833; Satterwhite v. Rosser, 61 Tex. 
166; Taylor v. Campbell, 59 Tex. 315; 
McMasters v. Mills, 30 Tex. 591; 
Glasscock v. Nelson, 26 Tex. 150; 
Smith v. Fly, 24 Tex. 345, 76 AmD 
109; Hall v. Phelps, Dall. 435; Wat- 
Son v. Texas, etc., Ry. Co., (Civ. A.) 
73 SW 830; Campbell y. Houchin, 
(Civ. A.) 35 SW 753. P 

Vt.—Robinson v. Missisquoi R. Co., 
59 Vt. 426, 10 A 522; Martin v. Bow- 
ker, 19 Vt. 526; Spear v. Newell, 13 
Vt. 288. 

Va.—De Baun vy. De Baun, 119 Va. 
85, 89 SE 239; Drumright v. Hite, 
26 SE 583: Switzer v. Noffsinger, 82 
Va. 518; Hutcheson v. Grubbs, 80 Va. 
251; Cole v. Ballard, 78 Va. 139; Har- 


rison v. Harrison, 1 Call (5 Va.) 419. 


Wash.—Hotchkin vy. McNaught- 
Collins Impr. Co., 102 Wash. 161, 172 
Bys6k) (86a. ieit \iCyels Conaway Vv. 
Co-operative Homebuilders, 65 Wash. 

9, Di Rot. 

: W. Va.—Clark v. Gruber, 74 W. Va. 
533, 82 SE 338; Patrick v. Stark, 62 
W. Va. 602, 59 SE 606; Newhberger v. 
Wells, 51 W. Va. 624, 42 SE 625; 
Shriver v. Garrison, 30 W. Va. 456, 
4 SE 660; Wilson v. Harper, 25 W. 
Va. 179; Graham_v. Graham, 16 
W. Va. 598; Wheeling v. Campbell, 
12 W. Va. 36. 

Eng.—In re Hastings, 35 Ch. D. 
94; In re Maddever, 27 Ch. D. 523; 
In re Baker, 20 Ch. D. 230; Mehrtens 
vy. Andrews, 3 Beav. 72, 43 EngCh 72, 
49 Reprint 28; Penny v. Allen, i De 
G. M. & G. 409, 56 EngCh 316, 44 Re- 


int 160; Clarke v. Hart, H. L. 
Gas. 633, 10 Reprint 1443; Story v. 
Gape, 2 Jur. N. S._ 706; Hodle v. 


6 Madd. 181, 56 Reprint 1061, 
& Be 536, 935. Reprint 209; 
Beaudry v- Montreal, 11 Moore Pac: 
399, 14 Reprint 746; Leeds v- ae 
herst, 2 Phil. 117, 22: EngCh 117, 4 
Reprint 8&6; Rochdale Canal .Co. V. 
King, 2 Sim. N.S. 78, 42 EngCh 
77, 61 Reprint 270; Stackhouse Vv. 
Barnston, 10 Ves. Jr. 453, 32 Reprint 
921; Brooksbank v. Siadthyeahevndc, C. 
Bxch. 58, 160 Reprint 311. 


Healey, 
teVieS- 


Bl. U. S.—Patterscon Vv. Hewitt, 
195 U. S. 309, 25 SCt 35, 49 L. oo 
214 [aff 11 N. M. 1, 66 P 552, 55 LR 


: Hall v. Russell, 101 UV. S. 503, 
oe de ed. 829 [aff 11 F. Cas. No. 5.943, 
8 Sawy. 506]; Sullivan v. Portlan 1, 
éte., BR. Col, 94 U.S. 806, 24 L. ed: 
324; Humphreys v. Walsh, 248 Hew 
414, 160 CCA 424; Burgess v. avid 
man, 200 Fed. 929, 932, 119 CCA at 
228: Wilson y. Plutus Min. Co., 17 
Fed. 317, 98 CCA 189; Williams A 
Neely, 134 Fed. 1, 67 @CAy Ais; 
LRA 232; Holmes v. Cleveland, etc., 
R. Co., 93 Fed. 100; Hubbard v. Mere 
hattan Trust Co., 87 Fed. 51, 30 a 
520; Gest v. Packwood, 39 Fed. 52 4 
Hartley v. Boynton, 17 Fed. 873, - 
McCrary 453; Etting v. Marx, 4 neg. 
673, 4 Hughes 312; Baird v. Wolfe, 
F. Cas. No. 760, 4 McLean 549; Du- 
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be granted after 


bois v. McLean, 7 F. Cas. No. 4,107, 4! 
McLean 486; Ferson v. Sanger, 8 F. 
Cas. No. 4,751, 2 Ware 256, 5 NYLeg 
Obs 43; Robinson y. Hook, 20 F. Cas. 
No. 11,956, 4 Mason 139; Stevens v. 
Sharp, 23 F. Cas. No. 13,410, 6 Sawy. 
113; Wisner yv. Ogden, 30 F. Cas. 
No. 17,914, 4 Wash. C. C. 631. 

Ala.—Waddail v. Vassar, 196 Ala. 
184, 72 S 14. 

Conn.—Fisk’s App., 81 Conn. 433, 
71 A 559. 

D. C.—Darlington vy. Turner, 24 
App. 573 [rev on other grounds 202 
U. S. 195, 26 SCt 630, 50 L. ed. 992]; 
Washington L. & T. Co. v. Darling, 
21 App. 132. 

Ga.—Wylly v. Collins, 9 Ga. 223. 

Ill.—Moneta v. Hoffman, 249 Ill. 
56, 94 NE 72; Evans v. Moore, 247 
il. 60, 93 NE 118, 189 AmSR 302; 
Stein v. Kaun, 148 Ill. A. 519. 

Ind.—Smith y. Calloway, 7 Blackf. 
86; Raymond y. Simonson, 4 Blackf. 
77; Hobart Tp. v. Miller, 54 Ind. A. 
151, 102 NE 847. 

Ky.—Clay v. Clay, 7 Bush 95. 

Me.—Mace vy. Ship Pond Land, etc., 
Co., 112 Me. 420, 92 A 486; Spaulding 
v. Farwell, 70 Me. 17. 

Md.-—Oswald vy. Hoover, 43 Md. 
360; Bowie y. Stonestreet, 6 Md. 418, 
61 AmD 318. 


Mich.—Rodgers v. Beckel, 172 
Mich. 544, 138 NW 202. 
Mo.—Kline v. Vogel, 90 Mo. 239, 


1 SW 733, 2 SW 408; Kelly v. Hurt, 
74 Mo. 561; Johnson v. Smith, 27 
Mo. 591; Burrus v. Cook, 117 Mo. A. 
385, 93 SW 888. 

N. J.—Stevenson y. Markley, 72 
Nod. on 686, 66 Awd8b [att Ts No J. 
Hq. 731, 70 A 1102]; Seven Mile 
Beach Co. v. Dolléy, “71 N.. J. Eq. 735, 
65 A 991, 66 A 191; Kocher vy. Kocher, 
56 N. J. Eq. 545, 39 A 535; Williams 
Voakvellivs 4h Nev den Oa dot, loc (Oo. 
Partridge v. Wells, 30 N. J. Eq. 176 
{aff 31 N. J. Eq. 362]; Shibla v. Ely, 
6 N. J. Ea. 181; Smith v. Moore, 4 
N. J. Eq. 485 [aff 5 N. J. Eq. 649]; 
Peacock v. Newbold, 4 N. J. Eq. 61 
fmod on other grounds 5 N. J. Eq. 
535]; King v. Berry, 3 N. J. Ha. 44. 

N. Y.—Rundle v. Allison, 34 N. Y. 
180; Atty.-Gen. v. Purmort, 5 Paige 
620 [aff 16 Wend. 460, 30 AmD 103]; 
Paff v. Kinney, 1 Bradf. Surr. 1. 

Or.—Mays v. Morrell, 65 Or. 558, 
132 RP 714. 

Pa.—Kutz’s App. 40 Pa. 90; 
charias v. Zacharias, 23 Pa. 452; 
Finney v. Cochran, 1 Watts & S. 112, 
37 AmD 450. ' ; 

Porto Rico.—De Rodriguez v. Vi- 
yoni, 1 Porto Rico Fed. 487. 

Ss. G.—Mobley v. Cureton, 2 S. C. 
140; Estes v. Stokes, 21 8. C. L. 1383; 
Sims v. Sims, 11 S. C. Eq. 61. 

Tenn.—McDonald v. McDonald, 8 
Yerg. 145; Cocke v. McGinnis, Mart. 
& Y. 361, 17 AmD 809. 

Tex.—Glasscock v. Nelson, 26 Tex. 
150; Tinnen v. Mebane, 10 Tex. 246, 
60 AmD 205; Williams v. Bradbury, 
9 Tex. 487; Beardsley v. Hall, 9 Tex. 
119; Hall v. Phelps, Dall. 435; Cole- 
man v. Zapp, (Civ. A.) 135 SW 730. 

Vt.—Scoville v. Brock, 79 Vt. 449, 
65a Dalen ls aA Ss Es (97-5. 

Va.—Adams v. Pugh, 116 Va. 797, 
3 SE 370. 

: Wash.—Ferrell v. Lord, 438 Wash. 

67,.86 P 1060. 

° Ww. Va.—Depue v. Miller, 65 W. 
Va. 120, 64 SE 740, 283 LRANS 775; 
Patrick v. Stark, 62 W. Va. 602, 59 
SE 606; Cranmer v. McSword, 24 W. 
Va. 594; Heiskell v. Power, 23 
oe Naat (Ant. ; 
Wa 2 Srilliame vy. Thrall, 167 Wis. 

0, 167 NW 825. 
cea hea re Greaves, 18 Ch. D. 
551: Anonymous, Freem, 301, 22 Re- 
print 1223; Sterndale v. Hankinson, 
1 Sim. 393, 2 EngCh 393, 57 Reprint 
625. 
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g2. See cases supra note 80. 


[21C.J3.] 253 


that time if special circumstances 


exist which would make the refusal of relief inequi- 
table;** the burden of showing the existence of 


83. U. S.—Meath v. Phillips Coun- 
ty, 108 U. S. 553, 2 SCt 869, 27 L. ed. 
819; Preston v. Preston, 95 U. S. 200, 
24 L. ed. 494; Carrol v. Green, 92 
U. S. 509, 23 L. ed. 738; Moore v. 
Greene, 19 How. 69, 15 L. ed. 533; 
Louisiana Union Bank y. Stafford, 12 
How. 327, 13 L. ed. 1008; Michoud v. 
Girod, 4 How. 503, 11 L. ed. 1076; 
McKnight vy. Taylor, 1 How. 161, 11 
L. ed. 86; Burgess vy. Hillman, 200 
Fed. 929, 932, 119 CCA 225, 228: Wil- 
son v. Plutus Min. Co., 174 Fed. 317, 


98 CCA 189; Indiana, etc., Lumber, 
etc., Co. v. Brinckley, 164 Fed. 963, 
91 CCA 91; -Citizens’ Sav., etc., Co. 


v. Belleville, etc., R. Co., 157 Fed. 
73, 84 CCA 577; Kansas City South- 
ern R. Co. v. Stevenson, 135 Fed. 
553; Williams y. Neely, 134 Fed. 1, 
67 CCA 171, 69 LRA 232: Stevens 
v. Grant Cent. Min. Co., 133 Fed. 28, 
67 CCA 284; Wyman v. Bowman, 127 
Fed. 257, 62 CCA 189; Boynton v. 
Haggart, 120 Fed. 819, 5% CCA 301 
[certiorari den 191 U. S. 573, 24 SCt 
845, 48 L. ed. 307]; Ide v. Trorlicht, 
etc., Carpet: Co., 115 Med. 137, 53 CGA. 
341; Hale y. Coffin, 114 Fed. 567 [aff 
120 Fed. 470, 57 CCA 528]; Darnold 
Ve. Simpson, 114 Fed. 368; Cooper v. 
Hill, 94 Fed. 582, 36'CCA 402; Florida 
Mortg., etc., Co. y. Finlayson, 91 Fed. 
13, 33 CCA 307; Kelley v. Boettcher, 
85 Fed. 55, 29 CCA 14; Schlawig v. 
Purslow, 59 Fed. 848, 8 CCA 3815; 
Scheftel v. Hays, 58 Fed. 457, 7 CCA 
308; Kinne v. Webb, 54 Fed. 34, 4 
CCA 170; Rugan v. Sabin, 53 Fed. 
415, 3 CCA 578; McClaskey v. Barr, 
47 Wed: 154; Hickox v. Elliott) 22 
Fed. 13, 10 Sawy. 415; Fogg v. St. 
TOUUS VOLCs, wail OOmmnln wHled: at sial-mes 
McCrary 449; Etting vy. Marx, 4 Fed. 
673, 4 Hughes 312; Mason v. Crosby, 
16 F. Cas. No. 9,235, 2 Ware 306; 
Warner v. Daniels, 29 F. Cas. No. 
17,181, 1 Woodb. & M. 90; Waddell vy. 
Us Saez ouCeuCls 323,07) mi Am sede 

Ala.—Wooedlawn Realty, ete., Co. v. 
Hawkins, 186 Ala. 234, 65 S 183; 
Fowler y. Alabama Iron, ete., Co., 
164 Ala, 414) 420, 5) (Si7893: fauot 
Cyc]; Montgomery First Nat. Bank 
v. Nelson, 106 Ala. 535, 18 S 154: 
Scruggs v. Decatur Min., etc., Co., 
86 Ala. 173, 5 S 440; Underhill v. 
Mobile Fire Dept. Ins. Co., 67 Ala. 
Ad; Hunt v. Ellison, 32 Ala. 173: 
Askew v. Hooper, 28 Ala. 634; Bur- 
pen v. Stein, 27 Ala. 104, 62 AmD 
ee ee WSO v. Anthony, 19 Ark. 

Cal.—Chapman v. State Bank, 97 
Cal. 155, 31 P 896; Lux v. Haggin, 69 
Cal. 255, 4 P 919, 10 P 674; Oakland 
v. Carpentier, 13 Cal. 540. 

Colo.—Walker v. Pogue, 2 Colo. A. 
ZOE LLOl ee 

Conn.—Nichols y. Nichols, 79 Conn. 
644, 66 A 161; Belknap v. Gleason, 
11 Conn. 160, 27 AmD 721; Critten- 
don v. Brainard, 2 Root 485. 
Deere coe v. Miles, 2 Del. Ch. 

D. C.—Columbian Univ. v. Taylor, 
25 App. 124; Washington L. & T. Co. 
vy. Darling, 21 App. 132; Stansbury v. 
Inglehart; 20 D. C. 134. 

Ga.—McWhorter v. Cheney, 121 Ga. 
541, 49 SE 603; Moore v. Moore, 103 
Ga. 517, 30 SH 5385; Keaton v. Mc- 
Gwier, 24 Ga. 217. 

Ill. Carlock v. Carlock, 249 Tl. 
330, 94 NE 507; Evans v. Moore, 247 
Ill. 60; 938 NE 118, 1139 AmSR 302; 
Whetsler v. Sprague, 224 Ill. 461, 79 
NE 667; Gillett v. Wiley, 126 Ill. 310, 
19 NE 287, 9 AmSR 587; Locke v. 
Caldwell, 91 »Tlk 1417; |Johnson v. 
Diversey, 82 Ill. 446; Smith v. Gris- 
wold, 161 Ill. A. 483; Stein v. Kaun, 
148 Ill. A. 519; Wilson v. Equitable 
Trust Co., 98 Ill. A. 81 [rev on other 
grounds 200 Ill. 23, 65 NE 430]; 
Palmer v, Wood, 48 fll. A. 630 [aff 
149 Tl. 146, 85 NE 1122]; Gardner v. 
Watson, 18 Ill. A. 386 [aff 119 Ill. 
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such circumstances being on plainfiff.°* Where the 
right in suit is one over whose enforcement courts 
of law and courts of equity have concurrent juris- 
diction, the statute will be applied in equity with 


312, 10 NE raat 
Phail, 17 Ill. A. 499. 

Ind.—Barnes v. Born, 133 Ind. 169, 
30 NE 509, 32 NE 833. 

Iowa.—Adams v. Holden, 111 Iowa 
54, 82 NW 468; Evans v. Montgom- 
ery, 50 Iowa 325; Harbour v. Rhine- 
hart, 39 Iowa 672; Johnson vy, Hop- 
kins, 19 Iowa 49; Wright v. Leclaire, 
3 Iowa 221. 

Ky.—Gates v. Jacob, 1 B.. Mon. 306. 

Me.—Mace v. Ship Pond Land, etc., 


Simpson v. Mc- 


Co., 112 Me. 420, 92 A 486; Lawrence 
Vv. *Rokes, 61 Me. 38; Chapman v. 
Butler, 22 Me, 191. 

Mich.—Rodgers _ v. Beckel, 172 
Mich. 544, 1388 NW 202; Corby v. 
Trombley, 110 Mich. 292, 68 NW 
139; Sheridan Tp. v. Hayes Tp., 62 


Mich. 140, 28 NW 749; Sheridan Tp. 
v. Frost 'Tp., 62 Mich. 136, 28 NW 


747; Smith v. Davidson, 40 Mich. 
632. 
Mo.—Adams v. Gossom, 228 Mo. 


566, 129 SW 16; Sicher v. Rambousek, 
193 Mo. 113, 91 SW 68; Burrus v. 
Cook, 117 Mo. A. 385, 93 SW 888. 

Nebr.—Wright v. Davis, 28 Nebr. 
479, 44 NW 490, 26 AmSR 347; Parker 
v. Kuhn, 21 Nebr. 413, 32 NW 74, 
59 AmR 838. 

N. J.—Stevenson v. Markley, 72 
N. J. Hq. 686, 66 A 185 [aff 73 N. J. 
Eq. 731, 70 A 1102]; Carrard v. Niles, 
(Ch.) 45 A 266; Blue v. Everett, 56 
IN; Deg. 9455; SOMA 765) fatirtS Nei d: 
Eq. 829, 36 A 960]; Lincoln v. Judd, 
49 N. J. Eq. 387, 24 A. 318; Herbert 
Vonererbert.c47 N23) CHG. 11 9 20WwA 
290; Lamb v. Martin, 43 N. J. Hq. 
34, 9 A 747; Buckingham y. Ludlum, 
BING ten Duds Hou batt ALUN. Teng. 
539, TA pate Hedges v. Norris, 32 
Nel: Eq. 19 

N. D.—D. g: B. Johnston Land Co. 
a Mitchell, 29 N. D. 510, 151 NW 
2 


Oh.—Ormsby v. Longworth, 11 Oh. 
St. 653; Longworth y. Hunt, 11 Oh. 
St. 194; Piatt v. St. Clair, Wright 


526. 
Okl.—Wilson v. Bombeck, 38 Okl. 
Columbia Gold Min. 


498, 1384 P 382. 

Or.—Baillie v. 

Go, 86 Or, 1,166) P 965,.167 P1167; 
State v. Warner Valley Stock Co., 56 
Or. 283, 106 P 780, 108 P 861; Wills 
v. Nehalem Coal Co., 52 Or. 70, 91, 
96 P 528 [cit Cyc]; Wilson v. Wil- 
son, 41 Or. 459, 69 P 923; Anderson y. 
Baxter, 4 Or. 105. 

Pa.—In re Rist, 192 Pa. 24, 43 A 
409; Philadelphia Trust, etc., Ins. Co. 
v. Philadelphia, ete., Coal, etc., Co., 
139 Pa. 534, 21 A 70; Bickel’s App., 
86 Pa. 204; Neely’s App., 85 Pa. 
387; Kase vy.’ Pennsylvania R. Co., 


12 Pa. Dist. 314, 28 Pa. Co. 486; 
Fricke v. Magee, 10 WklyNC 50. 

R. I.—Taylor: v. Slater, 18.R. TI. 
ROT, 


ol VAY 166: 
thewson, SURE TL 

S. C.—Kibler v. MclIlwain, 16 S. C. 
550; Kirkpatrick v. Atkinson, 32S. C. 
Eq. 27. 

Tenn.—McLain v. Ferrell, 1 Swan 
48; Peck v. Bullard, 2 Humphr. 41. 

Tex.—Taylor vy. Campbell, 59 Tex. 
315; Watson v. Texas, etc. R. Co., 
(Civ. A.) 73 SW 830; McLane v. San 
Antonio Nat, Bank, (Civ. A.) 68 SW 
63 [rev on other grounds 70 SW 201]; 
Sheldon vy. Sternberger, (Civ. A.) 25 


Manchester v. Ma- 
237. 


SW 333. 
Utah.—Weight v. Bailey, 45 Utah 
Va.—Redford v. Clarke, 100 Va. 
115, 40 SE 630. 


584,.147 P 899. 
W. Va.—Ruckman y. Cox, 63 W. 


Va. 74, 59 SE 760; Newberger v. 
Wells, 51 W. Va. 624, 42 SE 625; 
Swann v. Thayer, 36 W. Va. 46, 14 
SE 423; Graham v. Graham, 16 W. 
Va. 598; Wheeling vy. Campbell, 12 
Wi. Vas 36; Pitzer vy. Burns, 7 W. 
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avail himself of 


Va. 63. 

Wis.—Rogan vy. Walker, 1 Wis. 631. 

Eng.—In re Hastings, 35 Ch. D. 
94" In’ re’ Greaves, 18° Ch; .D. 551; 
Aggas v. Pickerell, 3 Atk. 225, 26 Re- 
print 931; Medlicott vy. O’Donel, 1 
Ball & B. 156; Townshend y. Town- 
shend, 1 Bro. Ch. 550, 28 Reprint 
1292; Bonney v. Ridgard, 1 -Cox Ch. 
149, 29 Reprint 1101; Knowles ~v. 
Spence, 1 Hq. Cas. Abr. 315, 21. Re- 
print 1070; Cholmondeley vy. Clinton, 
2) Jac.) & .W. 11,37 ‘Reprint: 527, 14 
ERC 578; Foley v. Hill, 1 Phil. 399, 
19 EngCh 399, 41 Reprint 683 [aff 
2H. L. Cas. 28, 9 Reprint 1002]; Hol- 
lingshead’s Case, 1 P. Wms. 742, 24 
Reprint 595; Hovenden v. Annesley, 
2 Sch. & Lef. 607; Bond v. Hopkins, 
1 Sch. & Lef. 413; White v. Ever, 
2 Vent. 340, 86 Reprint 474; Beckford 
v. Wade, 17 Ves. Jr. 87, 34 Reprint 
34; Ex p. Dewney,, 15. Ves. dr. 479, 
33 Reprint 836. 

Bar of legal remedy through fraud 
as ground of equity jurisdiction see 
supra § 84. 

Injunction: 

Against plea of statute see Injunc- 
tions [22 Cyc 796]. 

Lapse of statutory period as ground 
for enjoining action at law see In- 
junctions [22 Cyc 801]. 
84. U. S.—Childs v. Missouri, etc., 

Ri nGo., 22.1 sHeds 7219; 136 CCA 629% 

Wilson v. Plutus Min. Co., 174 Fed. 

SIGy OS sCCA ITSO". Read iv. Brun, 157 

Fed. 190, 84 CCA 638; Citizens’ Sav., 

etce., Co. v. Belleville, ete., Cot; 

157 Fed. 73, 84 CCA 577; Wyman v. 

Bowman, 127 Fed. 257, 62 CCA 189; 

Boynton v. Haggart, 120 Fed. 819, 

57 CCA 301 [certiorari den 191 U. S. 

578, 24 SCt 845, 48 L. ed. 307]; Kel- 

ey, v. Boettcher, 85 Fed. 55, 29 CCA 

Ala.—Woodlawn Realty, etc., Co. 
Hawkins, 186 Ala, 234, 65 S 183; 
Fowler v. Alabama Tron, etc., Co., 
164 Ala. 414, 51 S 393. 

Ill. Walker v. Ray, 111 Ill. 315. 
PA th amp as Se! vy. Filer, 31 Mich. 

Nebr.—Harrison vy. Rice, 78 Nebr. 
659, 662,.114 NW 151 [quot Cyc]. 

Or.—Baillie vy. Columbia Gold Min. 
Co.,/86) Or. 1,, 166° P. 965, 16% Prri67; 
Wills v. Nehalem Coal Co., 52 Or. 
10 965 Ps5 238. 

Necessity of pleading excuse in bill 
see infra § 422, 

85. U. S.—McDonald v. Thompson, 
L384) SU. Sx (1 22. SCt 29%, “AG Tun edt 
437; Baker v. Cummings, 169 U. S. 
189, 18 SCt 367, 42 L. ed. 711; Alsop 
v. Riker, 155\U. S: 448;°15 Sct 162, 
39 L. ed. 218; Metropolitan Nat. Bank 
v. St. Louis Dispatch Co., 149 U. &. 
436, 18 SCt 944, 37 L. ed. 799; Boone 
County Vv. Burlington, etc., Hees: 
139 U.S; 684.5 DR SCt 687, 35 Li ed: 
319; Norris v. Haggin, 36 =U: Ss. 
386, 10 SCt 942, 34 L. ed. 424; God- 
den v. Kimmell, 99 U. S. 201, 25 L. 
ed. 431; Carrol v. Green, 92 U. S. 
509, 23 L. ed. 738; Badger v. Badger, 
2 Wall. 87, 17 L. ed. 836; Louisiana 
Union Bank vy. Stafford, 12 
327, 13 Ts eds 11008. 
Vv... Daniel, 712) > Pet: "32, ed. 
989: Piatt we Vattier, 9" Pet: 405, 9 
L. ed. 173; Coulson vy. Walton, 9 Pet. 
Opry ed. 51; Miller v. McIntyre, 
OnE mS L. ed. 320; Lewis v. 
Marshall, 5 Pet. 470, 8 L. ed. 195° 
Hawkins y. Barney, 5 Pet. 457, 8 6 
ed. 190; Hunt v. Wickliffe, 2 Pet, 201, 
Te uted. 897; Elmendorf. vy. Taylor, 
10 Wheat. 152, 6 L. ed. 289; Kelly v. 
Dolan, 233 Fed. 635, 147 CCA 443 {aff 
218 Fed. 966]; Rodgers v. Thomas, 
193 Fed. 952, 113 CCA 580; Citizens’ 
Sav., ete., Co. y. Belleville, ete, R. 
Co., "157 Fed. 73, 84 CCA 577; Kansas 
City Southern ou CON AR Stevenson, 
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equal force as at law.8®> The denial of relief in cases 
of concurrent jurisdiction is frequently put upon 
the ground of plaintiff’s laches in neglecting to 


his legal remedy before it became 


135 Fed. 558; Hudnutt v. Brittannia 
Min. Co., 1383 Fed. 1020, 66 CCA 679; 
Moore v. Nickey, 133 Fed. 289, 66 
CCA 667; Hale y. Coffin, 114 Fed. 
567 [aff 120 Fed. 470, 57 "CCA 528]; 
Higgins Oil, etce., Co. v. Snow, 113 
Ted. 433, 51 CCA 267; Nash v. In- 
galls, 101 Fed. 645, 41 CCA 545; 
Stewart v. Wisconsin Cent. R. Co., 95 
Fed. 577; Cooper v. Hill, 94 Fed. 582, 
36 CCA 402; Miles v. Vivian, 79 Fed. 
848, 25 CCA 208; Rudland vy. Mastic, 
77 Fed, 688; Thompson v. German 
Ins: (Co. .Wi7e Fed. 892. Jones. v.>Per= 
kins, 76 Fed. 82; Kinne v. Webb, 54 
Fed. 34, 4 CCA 170 {aff 49 Fed. 512]; 


St. Paul, etc., R. Co..-v. Sage, .49 
Fed. 315, 1 CCA 256; Chemical Nat. 
Bank y. Kissane, 82 Fed. 429, 13 


Sawy. 20; Hickox v. Elliott, 22 Fed. 
13, 10 Sawy. 415; Etting v. Marx, 4 
Fed. 673, 4 Hughes 312; Baker v. 
Biddle, 2 F. Cas. No. 764, Baldw. 394; 
Bowman v. Wathen, 3 F. Cas. No. 
1,740, 2 McLean 376; Cleveland Ins. 
Co. v. Reed, 5 F. Cas. No. 2,889, 1 
Biss. 180; Ferson v. Sanger, 8 F. Cas. 
No. 4,752, 1 Woodb. & M. 138; Hall 
v. Russell, 11 F. Cas. No. 5,943, 3 
Sawy. 506 [aff 101 U. S. 508, 25 L. 
ed. 829]; Pratt v. Northam, 19 F. Cas. 
No. 11,376, 5 Mason 95; Putnam v. 
New Albany, 20 F. Cas. No. 11,481; 
Robinson y. Hook, 20 F. Cas. No. 
11,956, 4 Mason 139; Sherwood v. Sut- 


ton, 21 F. Cas. No. 12,782, 5 Mason 
143; Sullivan v. Portland, etc. R. 
Cos, 28. BY Cass No. £3596; 42 Chime 


212 [aff 94 U. S. 806, 24 L. ed. 324]. 
Ala.—Gulf Red Cedar Co. v. Cren- 
shaw, 138 Ala. 134, 35 S 50; Scruggs 
v. Decatur Min., etc., Co., 86 Ala. 173, 
5S 440; Campbell v. Woodstock Iron 
Gol, 83) Alas: 361, 3.S369; Gilmebri iv 
Morris, 80 Ala. 78, 60 AmR 85; Askew 
v. Hooper, 28 Ala. 634; Crocker v. 
Clements, 23 Ala. 296; Nimmo vy. 
Stewart, 21 Ala. 682; Gunn y. Brant- 
ley, 21 Ala. 633; Wood v. Wood, 3 
Ala. 756; Humphres v. Terrell, 1 Ala. - 
650; Maury v. Mason, 8 Port, 211. 

Ariz.—Fleming v. Black Warrior 
Copper Co., 15 Ariz. 1, 136 P 273, 51 
LRANS 99. 

Ark.—Baldwin v. Williams, 74 Ark. 
316, 86 SW 423, 109 AmSR 81; Mill- 
ington v. Hill, 47 Ark. 301, 1 SW 
547; McGaughey v. Brown, 46 Ark. 
25; Ringo v. Woodruff, 43 Ark. 469; 
Borden v. Peay, 20 Ark. 293; Wilson 
v. Anthony, 19 Ark. 16; Sullivan vy. 
Hadley, 16 Ark. 129; Fauikner v. 
Thompson, 14 Ark. 478. 

Cal. Lux v. Haggin, 69 Cal. 255, 
4 P' 919, 10 P 674; Oakland v. Car- 
pentier, 13 Cal. 540. 

Colo.—Bowes v. Cannon,-50 Colo. 
262, 116 P 336; Dunne v. Stotesbury, 
16 Colo. 89, 26 P 333; Great West 
Min. Co. v. Woodmas of Alston Min. 
Co.;914 ‘Color 9028) PF 908° 

Conn.—Phalen vy. Clark, 19 Conn. 
421, 560 AmD, 253; Crittendon vy. 
Brainard, 2 Root 485. 

Del.—Perkins v. Cartmell, 4 Harr. 
270, 42 AmD 753. 

Dz Civ ashes tom Tid LY Contve 
Darling, 21 App. 132; Patten vy. War- 
ner, 11 App. 149; Sis v. Boarman, a 
App. 116; Willard v. Wood, 1 Ap 
44 [aff 164 U. S. 502, 17 Sct 176, Bt 
L. ed. 531]. 

Ga.—McWhorter vy. Cheney, 121 Ga. 
541, 49 SEH 603; Moore v. Moore, 103 
Ga. 517, 30 SE 535; Epping vy. Aiken, 
71 Ga. 682; Hays v.- Urquhart, 63 
Ga. 323; Adams v. Guerard, 29 Ga. 
651, 76 AmD 624; Keaton y. Mc- 
Gwier, 24 Ga. 217. 

Tll—Harding y. Durand, 138 Ill. 
515, 28 NE 948; Richardson vy. 
Gregory, 126 Ill. 166, 18 NE 777; 
Horne y. Ingraham, 125 Ill. 198, 16 
NE 868; Bonney v. Stoughton, 122 
TH 58603. NE 28333 -Cartér ives Dice, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 


i 


 -§ 951] 


EQUITY 


[21C.5.] 255 


barred.*° Courts of equity, in applying the stat- | ute of limitations, enforce it as it is enforced at 


120 Ill. 277, 11 NE 529; District No. 
5 School Directors y. District No. 1 
School Directors, 105 Ill. 653; Quayle 
v. Guild, 91 Ill. 378; Hancock’ v. 
Harper, 86 Ill. 445; Sloan v. Graham, 
85 Ill, 26; Castner v. Walrod, 83 
Ill. 171, 25 AmR 369; Blanchard v. 
Williamson, 70 Ill. 647; Harris vy. 
Mills, 28 Ill. 44, 81 AmD 259; Man- 
ning v. Warren, 17 Ill. 267; Smith v. 
Smith, 206 Ill. A. 239; Wolkau v. 
Wolkau, 202 Ill. A. 387; U. S. Fidel- 
ity, etc., Co. v. Dickason, 198 Ill. A. 
ZOU Pare! S200 “M1 VT) TV. NEL 8 ys 
Carey-Lombard Lumber Co, v. 
Daugherty, 125 Ill. A. 258; Heésley v. 
Shaw, 120 Ill. A. 92; Mechanics’ Nat. 
Bank vy. Colehour, 44 Ill. A. 470. 

Ind.—Cassell v. Lowry, 164 Ind. 1, 
72 NE 640; Schultz v. Cass County, 
95 Ind. 328; Dumont v. Dufore, 27 
Ind. 263; Murphy v. Blair, 12: Ind. 
184; Smith v. Calloway, 7 Blackf. 86; 
Judah vy. Brandon, 5 Blackf. 506; Mc- 
Nagney v. Frazer, 1 Ind. A. 98, 27 
NE 431. 

Iowa.—Gray vy. Bloom, 151 Iowa 
566, 1832 NW 42; Sioux City, etc., R. 
Co. v. O’Brien County, 118 Iowa 582, 
92 NW 857; Smith v. Wheeler, 58 
Iowa 659, 12 NW 626; Phares v. 
Walters, 6 Iowa 106; Wright v. Le- 
claire, 3 Iowa 221. 

Ky.—Ferguson v. Covington, etc., 
Electric R., ete., Co., 108. Ky. 662, 57 
SW. 460; -22);Kyli371;. Clay \v. Clay, 
7 Bush 95; Ewin v. Ware, 2 B. Mon. 
65; Gates v. Jacob, 1 B. Mon. 306; 
Waller v. Demint, 1 Dana 92, 25 AmD 
134; Long v. White, 5 J. J.’ Marsh. 
226; Breckinridge vy. Churchill, 3 J. J. 
Marsh. 11; Reed y. Bullock, Litt. Sel. 
Cas. 510, 12 AmD 345; Cravenson v. 
Meriwither, 2 A. K. Marsh. 154; 
Frame vy. Kenny, 2 A. K. Marsh. 145, 
12 AmD 367. 

Me.—Chapman vy. Butler, 22 Me. 
ale 

Md.—Dickey v. Permanent Land 
Co., 63 Md. 170; Wilhelm v. Caylor, 
32 Md. 151; In re Mitchell, 21 M4. 
585; Knight v. Brawner, 14 Md. 1; 
Teackle v. Gibson, 8 Md. 70; Hertle 
vy. Schwartze, 3 Md. 366; Sindall v. 
Campbell, 7 Gill 66; Crawford y. Sev- 
erson, 5 Gill 443; Tiernan v. Res- 
eaniere, 10 Gill & J. 217; Watkins v. 
Harwood, 2 Gill & J. 307; Young v. 
Mackall, 3 Md. Ch. 398; Lingan v. 
Henderson, 1 Bland 236. 

Mass.—Marvel v. Cobb, 200 Mass. 
293, 86 NE 360; Com. v. Cochituate 
Bank, 3 Allen 42; Becket First Cong. 
Soc. vy. Snow, 1 Cush. 510; Farnam v. 
Brooks, 9 Pick. 212; Burditt v. Grew, 
8 Pick. 208. 

Mich.—McRae v. Auditor-Gen., 146 
Mich. 594, 109 NW 1122, 10 AnnCas 
594; Peo. vy. Michigan Cent. R. Co., 
145 Mich. 140, 108 NW 772; Hatch 
v. St. Joseph, 68 Mich. 220, 36 ay 


36: Sheridan Tp. v. Hayes Tp., 
Mich. 140, 28 NW 1749; German 
American Seminary vy. Kiefer, 43 


Mich. 105, 4 NW 636; Smith vy. David- 
son, 40 Mich. 632; Webster v. Gray, 
37 Mich. 37. ; ; 

Minn.—Mueller v. Fruen, 36 Minn. 
273,.30 NW 886. 

Miss.—Leflore County v. Allen, 80 
Miss, 298, 31 S 815; Cooper v. Cooper, 
61 Miss. 676; Hill v. Boyland, 40 
Miss. 618; Roberts v. Roberts, 34 
Miss. 322; Goff v. Robins, 33 Miss. 
153; Young v. Cook, 30 Miss. 320. 

Mo.—Burrus v. Cook, 215 Mo. 496, 
114 SW 1065 [cert 117 Mo. A. 385, 93 
SW 888]; Washington Sav. Bank v. 
Butchers’, ete., Bank, 107 Mo. 138, 
17 SW 644, 28 AmSR 405; Hoester 
vy. Sammelmann, 101 Mo. 619, 14 SW 
728: Kelly. v. Hurt, 74 Mo. 561; 
Rogers v. Brown, 61 Mo. 187. 

Mont.—Hilger First State Bank v. 
Lang, 174 P 597; Mantle y. Specula- 
tor Min, Co., 27 Mont. 473, 71 P 665. 


Nebr.—Orcutt vy. McGinley, 96 
Nebr. 619, 148 NW 586; Michigan 
Trust Co. v. Red Cloud, 3 Nebr. 


Unoff.) 722, 92 Nw 900. 
ee) i vontworth. v. ‘Wentworth, 


75 N. H. 547, 78 A 646; Sugar River 
Bank v: Fairbanks, 49 N. H. a kis 0 
Walker y. Cheever, 39 N. H. 420; 


Cutter vy. Emery, 37 N. H. 567. 

_N. J.—Dunham vy. Adams, 82 N. J. 
Eq. 265, 88 A 696; Tooker v. Na- 
tional Sugar Refining Co., 80 N. J. Eq. 


305, 84 A 10; Clark v. Van Cleef, 
75 N. J. Eq. 152, 71 A 260; Stern- 
berg v. Sternberg, (Ch.) 69 A 492; 


Asbury Park, etc., R. Co. v. Neptune 
Tp., 73_N. J. Hg. 323, 67 A 790 [aff 
75 N. J. Eq. 562, 74 A 998]; Smith 
v. Krueger, 71 N. J. Eq. 531, 68 A 
850; Holzer v. Thomas, 69 N. J. Eq. 
515, 61 A 154; Tucker vy. Linn, (Ch.) 
57 A 1017; Agens y. Agens, 50 N. J. 
lig. 566, 25 A 707; Gutch y. Fosdick, 
48 N, J. Ha. 353, 22 A 590, 27 AmSR 
473;. Lamb v. Martin, 43 N. J. Eq. 
34, 9 A 747; Smith vy. Wood, 42 N. J. 
Eq. 568, 7 A 881 [aff 44.N. J. Eq. 
603, 17 A 1104]; Somerset Bank v. 
Veghte, 42 N. J. Eq. 39, 6 A 278; 
Kirkpatrick v, McElroy, 41 N. J. Eq. 
539, 7 A 647; Arnett v. Finney, 41 
N. J. Eq. 147, 3 A 696; Wanmaker 
v. Van Buskirk, 1 N. J. Eg. 685, 23 
AmD 748. 

N. Y.—Calhoun y. Millard, 121 N. Y. 
69, 24 NE 27, 8 LRA 248 [aff 16 
NYSt 46]; Mills v. Mills, 115 N. Y. 
80, 21 NE 714; Butler v. Johnson, 111 
N. Y. 204, 18 NE 648; Brundage v. 
Portchester, 102 N. Y. 494, 7 NE 
398 [aff 31 Hun 129]; In re Neilley, 
95 N. Y. 382; Carr v. Thompson, 87 
N. Y. 160, 9 Daly 279; Loder v. Hat- 
field, 71 N. Y¥.-92 faff 4 Hun °36, 6 
Thomps. & C. 229]; Rundle vy. Allison, 
34 N, Y. 180; Mann y. Fairchild, 3 
Abb. Dec. 152, 2 Keyes 106; Peo, v. 
Equitable L. Assur. Soc., 124 App. Div. 
714, 109 NYS 453; Mount Morris v. 
King, 8 App. Div. 495, 40 NYS 709 
Patty EBS s ING et '450 95 37 INES, 21147): 
Zweigle v. Hohman, 75 Hun 377, 27 
NYS 111; Hann v. Culver, 73 Hun 
109, 25 NYS 880; Drake vy. Wilkie, 
30 Hun 537; Clute v. Potter, 37 Barb. 
199; Bruen v. Hone, 2 Barb, 586; Den- 
nin v. Woodbury, 96 Mise. 247, 160 
NYS 647; Hart v. Goadby, 72 Misc. 
232, 129 NYS 892; Holt v. Hopkins, 
63 )Mise. 5387, 117 NYS 177; Jex v. 
New York, 13 NYSt 545, 28 NYWkly 
Dig UES s fai (at le ON. 839029" Ny 
52]; Peo. v. Everest, 4 Hill 71; Mc- 
Crea v. Purmort, 16 Wend. 460, 30 
AmD 103; McCartee vy. Camel, 1 Barb. 
Ch. 455; Hayden y. Bucklin, 9 Paige 
512; Humbert v. Trinity Church, 7 
Paige 195 [aff 24 Wend. 587]; Souzer 
v. De Meyer, 2 Paige 574; Kane v. 
Bloodgood, 7 Johns. Ch. 90, 11 AmD 
417 [aff 8 Cow. 360]; Atwater v. Fow- 
ler, 1 Edw. 417; Bertine v. Varian, 1 
Edw. 38438; Newcomb v. St. Peter’s 
Church, 2 Sandf. Ch. 636; House v. 
Agate, 3 Redf. Surr. 307. 

N. C.—Leggett v. Coffield, 58 N. C. 
382; Taylor v. McMurray, 58 N. C. 
OO yon: )yv.) duyon,.43 N.C), - 201; 
Bailey v. Carter, 42 N. C. 282; Saun- 
ders vy. Gatlin, 21 N. C. 86. 

Oh.—Yearly v. Long, 40 Oh. St. 
27; Ridley v. Hettman, 10 Oh. 524. 

Pa.—Altoona, etc., R. Co. v. Pitts- 
burg, etc., R. Co., 203 Pa. 102, 52 A 
6; Philadelphia Trust, etc., Ins. Co. 
v. Philadelphia, ete., Coal, etc., Co., 
139 Pa. 534, 21 A 70; Hamilton v. 
Hamilton, 18 Pa. 20, 55 AmD 585; 
Gettysburg Bank v. Thompson, 3 
Grant 114; U. S. Bank v. Biddle, 2 
Pars. Eq. Cas. 31; In re Buchanan, 2 
Chest. Co. 74. 

R. I.—Manchester vy. Mathewson, 
3 R. I. 237; Atwood v. Rhode Island 
Agricultural Bank, 2 R. I. 191. f 

S. C.—Mobley v. Cureton, 2 8. C. 
140; Miller v. Mitchell, 8 S. C. Hq. 
437. 

S. D.—Parker v. Turner County, 26 
S. D. 85, 127 NW 5382; Centerville v. 
Turner County, 25 S. D. 300, 126 NW 
605, 23 S. D. 424, 122 NW 350. 

Tenn.—Hughes v. Brown, 88 Tenn. 
578, 13 SW 286, 8 LRA 480; Alvis v. 
Oglesby, 87 Tenn. 172, 10 SW 313; 
Peebles v. Green, 6 Lea 471; Laf- 


ferty v. Conn, 3 Sneed 221; Laf- 
ferty v. Turley, 3 Sneed 157; Reeves 
v. Dougherty, 7 Yerg. 222, 27 AmD 
496; Arinstrong v. Campbell, 3 Yerg. 
201, 24 AmD 556; Cocke v. McGinnis, 
Mart. & Y. 361, 17 AmD 809; Porter 
v. Cocke, Peck 30; Shelby v. Shelby, 
Cooke 179, 5 AmD 686. 
Tex.—Montgomery v. Noyes, 73 
Tex. 203, 11 SW 138; Munson vy. Hal- 
lowell, 26 Tex. 475, 84 AmD 582; 
Smith v. Fly, 24 Tex. 345, 76 AmD 
109; Walker vy. Emerson, 20 Tex. 706, 
73 AmD 207. 
Utah.—Francis v. 30 
Wiehe Gig Ss pbs oud. 
Vt.—Tharp v. Tharp, 15 Vt. 105. 
Va.—De Baun v. De Baun, 119 Va. 
85, 89 SE 239; Winston v. Gordon, 
115 Va. 899, 80 SE 756; Redford v. 
Clarke, 100 Va. 115, 40 SE 630; Drum- 
right v. Hite, 26 SE 583; Hutcheson 
v. Grubbs, 80 Va. 251; Cole v. Bal- 
lard, 78 Va. 139; Pendleton vy. Taylor, 


TVs B80: 
McNaught-= 


Gisborn, 


Wash.—Hotchkin  v. 
Collins Impr. Co., 102 Wash. 161, 172 
P 864; Gray v. Reeves, 69 Wash. 374, 
125 P 162. 

W. Va.—Clark y, Gruber, 74 W. Va. 
533, 82 SE 338; Craig v. Gauley Coal 
Land Co., 73 W. Va. 624, 80 SE 945; 
Crawford v. Turner, 67 W. Va. 564, 


68 SE 179; Maxwell v. Wilson, 54 
W. Va. 495, 46 SE 349; Silbley v. 
Stacey, 53 W. Va. 292, 44 SE 420; 


Newberger v. Wells, 51 W. Va. 624, 
42 SE 625; Burbridge v. Sadler, 46 
W. Va. 39, 32 SE 1028; Graham v. 
Graham, 16 W. Va. 598. 

Wis.—Nolan y. Janesville First 
Nat. Bank, 161 Wis. 22, 152 NW 468; 
Casper y. Kalt-Zimmers Mfg. Co., | 
159 Wis. 517, 149 NW 754, 150 NW 
1101; Figge v. Bergenthal, 130 Wis. 
594, 109 NW 581, 110 NW 798. 

Eng.—Knox y. Gye, L. R. 5 H. L. 
656; Molloy v. Mutual Reserve L. 
Ins: Coy, 947 Tay Rep. a Nuts: WoGs 
Foley v. Hill, 1 Phil. 399, 19 EngCh 
399, 41 Reprint 683 [aff on other 
grounds 2 H. L. Cas. 28, 9 Reprint 
1002]; Hovenden vy. Annesley, 2 Sch. 
& Lef. 630. 

Loss of legal remedy as ground of 
equity jurisdiction see supra § 22. 

. U. §S.—Baker v. Cummings, 
169 We Sa. 1389) L3PSCtrsb67. 42" tu.med- 
711; Maxwell v. Kennedy, 8 How. 
210, 12 L. ed. 1051; Stearns v. Page, 
7 How. 819, 12 L. ed. 928; Bowman 
v. Wathen, 1 How. 189, 11 L. ed. 97; 
Frank vy. Butler County, 39 Fed. 119, 
71 CCA 571; Rudland v. Mastic, 77 
Fed. 688; Jaffrey v. Bear, 42 Fed. 
569; Glenn v. Dorsheimer, 24 Fed. 


536. 
Ala.—Underhill v. Mobile 
53 


Dept. IMs... Co.,) 67 ‘Alay 45: 

Ark.—-Chase v. Cartright, Ark. 
358, 14 SW 90, 22 AmSR 207. 

Iil—Smith v. Smith, 206 Til. A. 
239. 

Mass.—Hla v. Ela, 158 Mass, 54, 32 
NE 957. 

Miss.—Elias vy. Rubel, 111 Miss. 
694, 72 S$ 1381. 

N. J.—Smith v. Wood, 42 N. J. Ea. 
568, 7 A 881 [aff 44 N. J. Eq. 603 
mem, 17 A 1104 mem]. 

Pa.—U. S. Bank vy. Biddle, 2 Pars. 
Eq. Cas. 31. 

R. I.—Reynolds y. Hennessy, 15 
Re Le ohh 2s Ae One 

Ss. C.—Solomons v. Shaw, 25 S. C. 
112; Williamson v. King, 16 S. C. 
Iq. 41. 

Tenn.—Lafferty vy. Conn, 3 Sneed 
221. 

Va.—Nelson v. Hamner, 84 Va. 909, 
6 SE 462; Morgan y. Fisher, 82 Va. 
417. 

Eng.—Stone v. Stone, L. R. 5 Ch. 
74; In re Maddever, 27 Ch. D. 523; 
Astley v. Essex, L. R. 18 Eq. 290; 
Pentland vy. Stokes, 2 Ball & B. 73; 
Crowther v. Crowther, 23 Beav. 305, 
53 Reprint 120; Bolton vy. Powell, 14 
Beayv. 275, 51 Reprint 292; Smith v. 
Clay, 3 Bro. Ch. 639 note 29 Reprint 
742; Lewellin vy. Mackworth, 2 Eq. 
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law.8? Accordingly, to render the statute applicable 
in equity, the conditions must be such that it would 
be applicable to a corresponding action at law.%§ 
Thus, where there are two remedies at law, plaintiff, 
in the absence of laches, is not barred in equity un- 
til the expiration of the longer period of limita- 
So, where actions at law begun in due time 
are consolidated into one suit in equity after the 
statutory period of limitation has expired, the suit 
is barred only as to such defendants as are first 
made parties by the bill in equity.% 
promise, an acknowledgment, or a part payment 
by the debtor will receive the same effect in equity 
In adopting and applying the statute, 
courts of equity recognize the same exceptions as 
courts of law;°? but if a case is such that the 
court refuses to follow the statute and applies the 
doctrine of laches, a statutory exception saving the 
right of action is not available to plaintiff.°* Delay 
during suspension of the statute does not affect the 


tion.®® 


as at law. 


‘Gas. "Abr 6579,, 22 Reprinti. | 4885 
Cholmondeley v. Clinton, 2 Jac. & 
W. 1, 37 Reprint. 527,.14 ERC 578; 
Byrne v. Frere, 2 Molloy 157; Con- 
greve v. Power, 1 Molloy 121; Wych 
v. East India Co., 3 P. Wms. 309, 24 
Reprint 1078; Drewry v. Barnes, 3 
Russ. 94, 3 HngCh 94, 38 Reprint 511; 
Hammond v. Messenger, 9 Sim. 327, 
16 EngCh 327, 59 Reprint 383; Wil- 
liams v. Price, 1 Sim. & St. 581, i 
EngCh 581, 57 Reprint 229; Gren- 
fell vy. Girdlestone, 2 Y. & C. Exch. 
662, 160 Reprint 560. 

87. Keeton v. Keeton, 20 Mo. 530; 
Hotchkin v. McNaught-Collins Impr. 
Co., 102 Wash. 161, 172 P 864. 

Estoppel to plead statute see Limi- 
tations of Actions [25 Cyc 1016]. 

Operation and effect of statute see 
Limitations of Actions [25 Cyc 963]. 

88. Wood v. Ford, 29 Miss. 57; 

Varick vy. Edwards, Hoffm. (N. Y.) 
882 [aff 11 Paige 289 (rev on other 
grounds 5 Den. 664)]; Mobley v. 
Cureton, 2 S. C. 140. 
Van Hook v. Whitlock, 3 Paige 
(N. Y.) 409; Bedford v. Brady, 10 
Yerg. (Tenn.) 350; Burdine v. Shel- 
ton, 10 Yerg. (Tenn.) 41. 

Bar of one of two remedies as af- 
fecting the other see Limitations of 
Actions [25 Cye 999]. 

90. Smith v. Butler, 176 Mass. 38, 
57 NE 322. 

Bringing in new parties after ex- 
piration of statutory period see 
Limitations of Actions [25 Cyc 
1302]. 

91. Bradford v. Spyker, 32 Ala. 
134; Harris v. Mills, 28 Ill. 44, 81 
AmD 259. 

[a] A pYomise by defendant to 
surrender the property in contro- 
versy will not excuse a delay for 
the full period of limitations after 
such promise. Waller v. Demint, 1 
Dana (Ky.) 92, 25 AmD 134 

{b] Frequent promises to pay 
whereby plaintiff was induced to de- 
fer suit do not justify a delay until 
after the statute has run. Nelson v. 
Hamner, 84 Va. 909, 6 SE 462. 

New promise, acknowledgment, 
and part payment see Limitations of 
Actions [25 Cyc 1325 et seq]. 

92. Ala.—Crocker. v. Clements, 23 
Ala. 296. 

Del.—Perkins v. Cavite 4 Del. 
270, 42 AmD 753 


Miss.—Hill v. Boyland, 40 Miss.’ 
618. 

N. Y.—Demarest v. Wynkoop, 3 
Johns. Ch. 129, 8 AmD 467. 

S. C.—Mobley v. Cureton, 2 S. C. 
140. 

Tex.—Merrill v. Roberts, 64 Tex. 
441; Reed v. West, 47 Tex. 240. 


Vt.—Wells v. Morse, 11 Vt. 9. 

Va.—Tunstall v. Withers, 86 Va. 
892, 11 SH 565. 

Ww. Va.—Newberger v. Wells, 51 


EQUITY 


contrary.®? 


And a new 


W. Va. 624, 42 SE 625. 

Eng.—Lytton v. Lytton, 4 Bro. 
Ch. 441, 29 Reprint 979; Hodle v. 
Healey, 6 Madd. 181, 56 Reprint 
1061, 1 Ves. & B. 536, 35 Reprint 
1061; Belch v. Harvey [cit Cook v. 
Arnham, 3 P. Wms. 287 note 2, 24 
Reprint 1069]. 


Ignorance of rights see supra 
§§ 242-248. 

Personal disabilities see supra 
§§ 232-237. 

93. Humphreys v. 248 


Walsh, 
Fed. 414, 160 CCA 424, 

94. See Limitations of Actions 
[2b :-Cye 1285]. 

95. Crocker v. Clements, 23 Ala. 
296; Hill v. Boyland, 40 Miss. 618; 
Merrill v. Roberts, 64 Tex. 441; Reed 


v. West, 47 Tex. 240; -Tunstall v. 
Wither, 86 Va. 892, 11 SE 565. 

96. Ashley v. Denton, 1 Litt. 
(Ky.) 86. 

Excuses for delay see supra 
§§ 230-250. 

97. Hoester vy. Sammelmann, 101 


Mo. 619, 14 SW 728; Richardson v. 
Harrison, 36 Mo. 96; Lile v. Kincaid, 
160 Mo. A. 297, 142 SW 434. 

98. See cases supra § 219 note 26. 

99. Houston v. National Mut. 
Bldg., etc. Assoc., 80 Miss. 31, 31 
S 540, 92 AmSR 565;° Hill v. Nash, 
73 Miss. 849, 19 S 707. 

1. U. S.—Patterson y. Hewitt, 195 
U., SH 3095125 SCty35, 49. Ley ed.: 214. 
[afi 11 N.. Me 1, .66:.P 582,55. DRA 
658]; Galliher v. Cadwell, 145 U. S. 
368, 12 SCt 873, 36 L. ed: 788; Rich- 
ards -v. Mackall,.124.U..58. 183, 8.SCt 
437, 31 L. ed. 396; Speidel v. Henrici, 
120) UC Sasi Gnset solOe 30nd aed: 
718; Landsdale v. Smith, 106 U. S. 
391, 27 L. ed. 219; Hayward v. Bliot 
Nat, Banks’ 96) U.i0S} 614, 624) 1s med: 
855; Brown v. Buena Vista County, 
95 U. S. 157, 24 L. ed. 422; Sullivan 
v. Portland, etc., R. Co., 94 U. S. 806, 
24 L. ed. 324; Harwood v. Cincinnati, 
CtCcg ReiCoy wai SV we aUS, pene duekped: 
558; Wagner v. Baird, 7 How. 234, 
12 L. ed. 681; Bunch v. U. S., 252 Fed. 
673, (164 CCA 5138; Humphreys v. 
Walsh, 248 Fed. 414, 160 CCA 424; 
Wilson v. Colorado Min. Coye227 Fed. 
721, 142 CCA 245; Pooler v. Hyne, 
213 Fed. 154, 129 CCA 506; Burgess 
v. Hillman, 200 Fed. 929, 932, 119 
CCA 225, 228; Newberry v. Wilkin- 
Sons, 99 pHedis6 78, 8 CCAn Ina vahare 
190 Fed. 621; Bower v. Stein, 177 
Fed. 673, 101 CCA 299 [aff 165 Fed. 
232); Broatch v. Boysen, 175 Fed. 
702, 99 CCA 278; Wilson v. Plutus 
Min. ae 174 Fed. 317, 98 mares 189; 
India ete., Lumber, etce., Vv. 
minke, 164 Fed. 963, 91 OCR. Chile 
Balfour v. San Joaquin Valley Bank, 
156 Fed. 500; Korsstrom v. Barnes, 
156 Fed. 280: ina Inisies COvmay neal = 
bany, ete., R. Co., 156 Fed. 132 [aff 
170 Fed. 1019, 95 COA 393 (certiorari 
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rights of plaintiff at law even where he might 
have sued during such time,®* and the same princi- 
ple is enforced in equity.%® 
courts of equity are not confined to the exceptions 
recognized at law, and may for equitable reasons 
add others;°® but as to this, there are cases to the 


It has been held that 


Delay short of statutory period. Mere lapse of 
time short of the statutory period of limitation does 
not bar relief,°® and it has been held that where 
the statute of limitations has been made applicable 
in terms to suits in equity, a suit may be begun at 
any time within the prescribed period, notwith- 
standine the intermediate laches of plaintiff.®° 
the weight of authority, however, relief may be. de- 
nied, although the statutory period has not elapsed, 
where there has been an inexcusable delay, and spe- 
cial circumstances exist which would render it in- 
equitable to enforce the right,1 the burden of show- 
ing the existence of such circumstances being on 


By 


den 215 U. S. 601, 30 SCt 401, 54 L. 
ed. 344)]; Sabre v. United Tract., 
ete., Co., 156 Fed. 79; Steinbeck v. 
Bon Homme Min.’ Co., 152 Fed. 333, 
81 CCA 441; Brun v. Mann, 151 Fed. 
145, 80 CCA 513,012 LRANS 154; 
Stevens v. McChrystal, 150 Fed. $5, 
80. CCA 39; Williams v. Neely, 134 
Fed: 1, 67 CCA 171, 69 LRA 232; 
Brown v. Aruold, 131 Fed. 723, 67 
CCA 125; Pepin Tp. v. Sage, 129 Fed. 
657, 64 CCA 169; Wyman v. Bowman, 
127 Fed. 257, 62 CCA 189; Kessler v. 
Ensley” Co.,. 123° Hed. .546; “Ide *v. 
Trorlicht, etc., Carpet Co., 115 Fed. 
137, 53 CCA. 341; Darnold’. v. “Sinip- 
son, 114 Fed. 368; Guarantee Trust, 
etc., Co. v. Delta, ete., Co., 104 Fed. 
5, 43 CCA 396 [certiorari den 180 
U.. S. 686, 21 SCt 919,45 ‘I. ed. T1095 
Williamson v. Monroe, 101 Fed. 322; 
Ritchie v. Sayers, 100 Fed. 520; 
Florida Mortg., etc., Co. v. Finlay- 
son, 91 Fed. 18, 33 CCA 307 [aff 74 
Fed. 671]; Continental Nat. Bank v. 
Heilman,’ 86 Fed. 514, 30 CCA 232; 
Kelley v. Boettcher, 85 Fed. 55, 29 
CCA 14; The Oregon, 73 Fed. 846; 
Etting v. Marx, 4 Fed. 673, 4 Hughes 
312; Ferson v. Sanger, 8 F. Cas. No. 
4,751, 2 Ware 256; Scott v. Evans, 1 
McLean 486, 21 F. Cas. No. 12,529. 

Ala.—Woodlawn Realty, etc., Co. 
v. Hawkins, 186 Ala. 234, 65 S 183; 
Gayle v. Pennington, 185 Ala. 53, 64 
S 572; Winn v. Fitzwater, 151 Ala. 
171, 44 S 97; Cole v. Birmingham 
Union R. Co., 148 Ala. 427, 39 S 403; 
Bailey v. Butler, 1388 Ala, 153, 35 
S 111; Gulf Red Cedar Co. v. Cren- 
shaw, 138 Ala. 134, 35 S 50; Presley 
v. Weakiey, 135 Ala. 517, 33 S 434, 93 
AmSR 39; Waller v. Nelson, 18 S 
154; Scruggs v. Decatur Min., etc., 
Co., 86 Ala. 173, 5 S 440; Shorter v. 
Smith, 56 Ala. 208; Hunt v. Ellison, 
32. Ala. L738: .Juzan Vv. Toulmins +9 
Ala. 662, 44 AmD 448. 

Ariz.—Fleming v. Black Warrior 
CoppersCo.,,.. tb5ATIZ: “Le 186 PF 273, oe 
LRANS 99. ‘ 

Ark.—Updeegraff v. Marked Tree 
Lumber Co., 83 Ark. 154, 103 SW 
606; Earle Impr. Co. v. Chatfield, 81 
Ark. 296, 99 SW 84; Wilson v. An- 
thony, 19 Ark. 16. 

Cal.—Meigs v. Pinkham, 159 Cal. 
104, 112 P 8838; Boone v. Temple- 
Manne los wOdl.« 290; tLOl Fe Poa eae so 
AmSR 126; Marsh vy. Lott, 156 Cal. 
643, 105 P 968; Finnell vy. Finnell, 156 
Cal. 589, 105 P 740, 1834 AmSR 143; 
Stevenson vy. Boyd, 153 Cal. 630, 96 P 
284, 19 LRANS 525; Cohen v. Cohen, 
150 Cal, 99, 88 P 267, 11-AnnCas 520; 
Bstudillo v. Southern California Se- 
Cunityads. .ée 1. Co:, 149 s@a lesbo oi 
P 19; McDermont v. Anaheim Union 
Water Cong 424)" Cal. 112-556) 3P > /T7Ss 
Es Vv... Haggin, .69-Cal,,255, 4 P 919, 
10 P 674. 

Min. 


Colo.—Great West. Col ay. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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defendant.? 


While federal courts of equity usually follow 
state statutes of limitations by analogy, they are 
not bound thereby, and will not apply such a stat- 
ute where its effect is to limit their general equity 


jurisdiction.? 
[§ 252] G. Presentation and 


Woodmas of Alston Min. Co., 14 Colo. 
90, 23 P 908; Murto vy. Lemon, 19 
Golo: A. 314, 75 P 160. 

D. C.— George v. Ford, 36 App. 315; 
Washington L. & T. Co. v. Darling, 
21 App. 132; Sis v. Boarman, 11 App. 
116; Stansbury v. Inglehart, 20 D. CG. 
134 [app dism 151 U. S. 68, 14 SCt 
237, 38 L. ed. 76]. . 

Ga.—McWhorter y. Cheney, 121 
Ga. 541, 49 SE 603. 

Ill.—Carlock v. Carlock, 249 Ill. 
330, 94 NE 507; Vermilion County 
Children’s Home vy. Varner, 192 Ill. 
594, 61 NE 830; Wahl v. Zoelck, 178 
Til. 158, 52 NE 870; Coryell v. Klehm, 
157 Ill. 462, 41 NE 864; Higgins v. 
Lansingh, 154 Ill. 301, 40 NE 362; 
Turpin v. Dennis, 139 Ill. 274, 28 
NE 1065; Bates v. Gillett, 132 I. 
287, 24 NE 611; Stiger v. Bent, 111 
Ill. 328; Walker v. Ray, 111 Ill. 315; 
Horn Vv. White, 227 Tle 9A, 229. fatt 
4a Ill. 238, 79 NE 629, 115 AmSR 

Ind.—West Muncie Strawboard Co. 
v. Slack, 164 Ind: 21,..72 NE. 879; 
Scherer v. Ingerman, 110 Ind. 428, 11 
NE 8, 12 NE 304. 

Iowa.—Gray v. Bloom, 151 Iowa 
566, 132 NW 42; State v. Alexander, 
129 Iowa 538, 105 NW 1021; Burns 


v. Cole, 117 Iowa 262, 90 NW 731; 
Light v. West, 42 Iowa 138. 
Ky.—Preston vy. Jeffers, 179 Ky. 


384, 200 SW 654; East Jellico Coal 
Co. v. Hays, 133 Ky. 4, 117 SW 307, 
134 AmSR 436; Barrett v. Mutual L. 
Ins. .Co., 85 SW 749, 27. KyL -586; 
Kirby v. Jacobs, 13 B. Mon. 435; Pat- 
rick y. Chenault, 6 B. Mon. 315. 
Me.—Spaulding v. Farwell, 70 Me. 
17; Lawrence v. Rokes, 61 Me. 38. 
Md.—Hagerty v. Mann, 56 Md. 522. 


Mass.—Moore vy. Dick, 187 Mass. 
207, 72 NE 967. 

Mich.—Rodgers v. Beckel, 172 
Mich. 544, 138 NW 202; Jones ‘v. 
Gable, 150 Mich. 30, 113 NW _ 577; 
Hanna vy. Chalker, 136 Mich. 8, 98 
NW 732. 


Mo.—Williams v. Sands, 251 Mo. 
147, 158 SW 47; Leslie v. Carter, 240 
Mo. 552, 144 SW 797; Stanton v. 
Thompson, 234 Mo. 7, 136 SW 698; 
Hudson v. Cahoon, 193 Mo. 547, 91 
SW 72; Loomis y. Missouri Pac. R. 
Co., 165 Mo. 469, 65 SW 962; Bobb 
vy. Wolff, 148 Mo. 335, 49 SW 996; 
Kroenung v. Goehri, 112 Mo. 641, 20 
SW 661; Burgess v. St. Louis County 


R. Co., 99 Mo. 496, 12 SW _ 1050; 
Kelly v. Hurt, 74 Mo. 561; Bliss v. 
Prichard, 67 Mo, 181; Short’ v. 


Thomas, 178 Mo. A. 400, 163 SW 252. 
Mont.—American Min. Co. 
Basin, etc., Min. Co., 39 Mont. 47 

104 P 525, 24 LRANS 305. 

Nebr.—Harrison vy. Rice, 78 Nebr. 
659, 662, 114 NW 151 [quot Cyc]; 
Hawley v. Von lLanken, 75 Nebr. 
597, 106 NW 456. 

N. H.—Barrett v. Cady, 78 N. H. 
60, 96 A 325; Ross v. Leavitt, 70 
N. H. 602, 50 A 110. 

N. J.--Paterson v. Hast Jersey 
Water Co., 74 N. J. Eq. 49, 70 A 472 
TatteciaoN. ads Ddovb8S, 1a" Al lT34 5 
Burne v. Partridge, 61 N. J. Eq. 434, 
48 A 770; Tynan v. Warren, 53 N. J. 
Hq. 313, 31 A 596 [rev on _ other 
grounds 54 N. J. Eq. 402, 34 A 1065]; 
Herbert v. Herbert, 47 N. J. Eq. 11, 
20 A 290; Van Houten v. Van Winkle, 
46 N. J. Eq. 380, 20 A 34; McCartin 
v. Traphagen, 43 N. J. Eq. 323, 11 A 
156 [aff 45 N. J. Eq. 265, 17 A 809]; 
Obert v. Obert, 12 N. J. Eq. 423. 

N. Y¥.—Treadwell v. Clark, 190 
N. Y. 51, 82 NE 505; Calhoun v. Mil- 
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Defendant may, by his failure to object 
at the proper time, waive his right to take advan- 
tage of the defense of laches.® 
defense must be pleaded the authorities are not in 
accord. Some cases hold that unless defendant pre- 


As to whether the 


sents the defense by an appropriate pleading, he 


Waiver of De- 


lard, 121 N. Y. 69, 24 NE 27, 8 LRA 
248; Peo. v. Sturgis, 82 App. Div. 
580, 81 NYS 816 [app dism 178 N. Y. 
632 mem, 71 NE 1137 mem]; Jones 
v. Jones, 68 App. Div. 5, 74 NYS 
297 [aff 171 _N. Y. 653 mem, 63 NE 
1118 mem]; Perrior v. Peck, 29 App. 
Div. 390, 57 NYS 377 [aff 167 N. Y. 
582 mem, 60 NE 1118 mem]; Platt 
v. Platt, 2 Thomps. & C. 25 [aff 58 
N. Y. 646]; Barnes v. Stoughton, 2 
Thomps. & C. 675 [app dism 58 
N. Y. 645 mem]. 

N. C.—Brockenbrough y. Mut. Re- 
serve L. Ins. Co., 145 N. C. 354, 59 
SE 118. 

16 Zee 


Okl.—Flesner_ v. 
1112. 

Or.—Baillie v. Columbia Gold Min. 
Co., 86 Or. 1, 166 P 965, 167 P 1167; 
Wills v. Nehalem Coal Co., 52 Or. 
70,91, 96 P 528 [cit Cye]; Wilson v. 
Wilson, 41 Or. 459, 69 P 923; Nep- 
pach v. Jones, 20 Or. 491, 26 P 569, 
849, 22 AmSR 145. 

Pa.—Ahrns y. Chartiers Valley 
Gas Co., 188 Pa. 249, 41 A 139; 
Evan's App., 81 Pa. 278. 

S. C.—McGee v. Hall, 26 S. C. 179, 
a 711; Gist v. Cattell, 2 8. C. Ea. 


S. D.—Kenny v. McKenzie, 25 S. D. 
485, 127 NW 597, 49 LRANS 782. 


Cooper, 


Tenn.—Brunner y. Warner, (Ch.) 
52 SW 668. 
Tex.—Allen v. Urquhart, 19 Tex. 


480; R. Co. v. Jowers, 
SW 946; Faulkenbury 
v. Wells, 28. Tex. Civ. A. 621, 68 SW 
327; Darrow v. Summerkill, 24 Tex. 
Civ. A. 208, 58 SW 158; Watson v. 
Texas; “etce.,4 Rao.) (Civ. cA.) 73 SW 
830. 

Utah.—Hamilton vy. Dooly, 15 Utah 


280, 49 P 769. 

Va.—National Mut. Bldg., etc, 
Assoc. v. Blair, 98 Va. 490, 36 SE 
513: Houck v. Dunham, 92 Va. 211, 
23 SE 238; Bumgardner v. Harris, 92 
Va. 188, 23 SE 229; Foster v. Rison, 
17 Gratt. (58 Va.) 321; Mulliday v. 
Machir, 4 Gratt. (45 Va.) 1. 

Wash.—Gray v. Reeves, 69 Wash. 
374, 125 P 162; Conaway v. Co-opera- 
tive Homebuilders, 65 Wash. 39, 117 
P 716; Romaine v. Excelsior Car- 
bide, etc., Mach. Co., 54 Wash. 
103 P 32; Ferrell v. Lord, 43 Wash. 
667, 86 P 1060; Gay v. Havermale, 27 
Wash. 390, 67 P 804. 

W. Va.—Waldron.v. Harvey, 54 
W. Va. 608, 46 SE 603, 102 AmSR 
959; Newberger v. Wells, 51 W. Va. 
624, 42 SE 625; Cranmer v. Mc- 
Swords, 24 W. Va. 594. 

Wis.—Rowell v. Smith, 123 Wis. 
510, 102 NW 1, 3 AnnCas 773; Lud- 
ington v. Patton, 111 Wis. 208, 86 
NW 571; Melms vy. Pabst Brewing 
Co., 93 Wis. 153, 66 NW 518, 57 AmSR 
899. 

2. U. S.—Wilson v. Plutus Min. 
Conds Wed. 317,98. CCA 1895 Wye 
man v. Bowman, 127 Fed. 257, 62 
CCA 189; ‘Boynton v. Haggart, 120 
Fed. 819,-57 CCA 301 [certiorari den 
191 U. S. 573, 24 SCt $45, 48 L. ed. 
307]; Kelley v. Boettcher, 85 Fed. 
55,529 CCA, 14. 

Ala.—Southern States F. Ins. Co. 
vy. Kelley, 186 Ala. 259, 65 S_ 328; 
Woodlawn Realty, ete. Co. v. Haw- 
kins, 186 Ala. 234, 65 S 183; Fowler 


Texas, etc., 


vy. Alabama .Iron, ete., Co., 164 Ala. 
414, 51 S 393. 5 ; 
Ariz.—Costello v. Muheim, 9 Ariz. 


422, 84 P 906. 
Mont.—Brundy v. Canby, 50 Mont. 
454, 474, 148 P 315 [eit Cyc]. 
Nebr.—Harrison v. Rice, 78 Nebr. 


41,1 


|36 LRANS 402; 


waives it,® except where the bill attempts to account 


659, 662, 114 NW 151 [cit Cyc]. 

N. H.—Page Belting Co. v. Prince, 
TT IN 3.09; DIAS 961. 

Or.—Baillie v. Columbia Gold Min. 
Co. 86 Ore ft, 166" 965;. 1672 itor: 

3. See Federal Courts. See also 
supra §§ 6, 17. 

4. Demurrer on ground of laches 
see infra § 469. 


5 U. S.—Putnam vy. Day, 22 
Wall. 60, 22 L. ed. 764. 
Ge ooo ae v. Houtze, 91 TIL 
Me.—Webb vy. Fuller, 83 Me. 405, 
22 A 384. 
Md.—Allender y. Trinity Church, 3 
Gill 166. 
Pr ea es v. Coffin, 12 Gray 
Mo.—Roemmich vy. Wamsganz, 8 
Mo. A. 576. 


N. Y.—Doncourt v. Denton, 55 
Mise. 594, 105 NYS 906 [aff 131 App. 
Div. 905 mem, 115 NYS 1118 mem]. 

N. C.—Moore v. Greene County, 87 
N.. C2 209% 

Or.—Baillie vy. Columbia Gold Min. 
Co.,; 86. Or. 1, 166 P 965 26Re oad Cie 

Va.—Mulliday v. Machir, 4 Gratt. 
(457 Nae 

Wis.—Durand v. Sage, 11 Wis. 151. 

[a] After reference and report.— 
It is generally too late to raise the 
defense after reference to a master 
and the filing of his report. 
v. Fuller, 83° Me. 405, 22 A’ 384; 
Hawkes v. Lackey, 207 Mass. 424, 93 
NE 828; Stewart v. Joyce, 201 Mass. 
201, 87 NE 613. . 

{b] Long after answering the 
bill defendant may not by amend- 
ment raise the defense. Thornton v. 
Houtze, 91 Ill. 199. 

{c] On bill of review.—The de- 
fense cannot be first interposed on a 
bill of review. Putnam vy. Day, 22 
Wall. (U. S.) 60, 22 L. ed. 764. 

Objection first raised on appeal 
see Appeal and Error § 605. 

6 Ariz.—Costello vy. Muheim, 9 
Ariz. 422, 84 P 906. 

Ark.—Humphreys v. Butler, 51 
Ark. 351, 11 SW 479; Wilson =v. 
Anthony, i9 Ark. 16. But see Adams 
v. Taylor, 14 Ark. 62. 

Ill.—Woodall v. Peden, 274 Ill. 301, 
113 NE 608; Hutchinson vy. Bambas, 
249 Ill. 624, 94 NE 987; Ogden. v. 
Stevens, 241 Ill. 556, 89 NE 741, 132 
AmSR 237; Porter v. Armour, 241 
Ill. 145, 89 NE 356; Spalding v. Ma- 
comb, .etce.,. R. Co., (225 111.9 585, 330 
NE 327; Elting v. Biggsville First 
Nat. Bank, 173 Ill. 368, 50 NE 1095; 
Dawson v. Vickery, 150 Ill. 398; Wil- 
liams v. Rhodes, 81 Ill. 571; Borders 
v. Murphy, 78 Ill. 81; Hall v. Fuller- 
ton, 69 Ill.. 448; Beach v. Shaw, 57 
Ill. 17; Zeigler v- Hughes, 55 Ill. 288; 
School Trustees v. Wright, 12 Ill. 
432; Ayers v. Jacksonville, 171 Ill. 
A. 129; Simpson v. McPhail, 17 Ill. 
A. 499. But see Evans v. Woods- 
worth, 213 Ill. 404, 72 NE 1082 [aff 
115 Ill. A. 202]; Gray v. Hayhurst, 
157 Ill. A. 488; Clohesey v. Spencer, 


134d Ae On a het eon lam OOO smt ates 
NE 199]. 
Iowa.—Keller v. Harrison, 151 


Iowa 320, 128 NW 851, 131 NW 53, 
AnnCas1913A 300. 
Mass.—Albiani 


v. Evening Trav- 


-eler Co., 220 Mass. 20, 167 NE 406; 


Rolikatis v- Lovett, 213 Mass. 545, 
100 NE 748; Davis v. Downer, 210 
Mass. 573, 97 NE 90; Kershishian v. 
Johnson, 210 Mass. 135, 96 NE 56, 
Hawkes y. Lackey, 
207 Mass. 424, 93 NE 828. But -see 
infra text and note 8. 
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for an apparently unreasonable delay.’ 
hold that defendant may take advantage of the 
defense on the hearing without having pleaded it,® 
and that the court may of its own motion refuse re- 
Whether or not the de- 
fense shall prevail in cases where it has not been 
presented by a proper pleading seems to rest in the 


lef when laches appears.° 


[§ 253] A. General Rules—1. 


terested. 


Mich.—Chippewa County v. Ben- 
nett, 185 Mich. 544, 152 Nw 229, 153 
NW 814. 

Miss.—Patterson vy. Ingraham, 23 
Miss. 87. 

Mo.—Coleman v. Northwestern 
Mut. Ins. Co., 278 Mo. 620, 201 SW 
544; Kellogg v. Moore, 271 Mo. 189, 
196 SW 15; Turner v. Edmonston, 210 
Mo. 411, 109 SW 33, 124 AmSR 739. 
But see Dexter vy. Macdonald, 196 Mo. 


3738, 95 SW (359; Murphy vv. De 
France, 105 Mo. 53, 15 SW 949, 16 
SW 861; Kelly v. Hurt, 74 Mo. 561. 


Nebr.—German Nat. Bank v. Hast- 
ings First Nat. Bank, 55 Nebr. 86, 
75 NW 531. 

N. J.—Ruckman v. Decker, 23 N. J. 
Eq: 283 [rev on other grounds 28 
N. J. Eq. 614]. 

N. Y.—Treadwell v. Clark, 190 
N.-Y. 51, 82 NE 505 [aff 114 App. 
Div. 498, 100 NYS 1 (aff 45 Misc. 
268, 92 NYS 166)]; Sage v. Culver, 
147 N. Y. 241, 41 NE 513 [aff 71 Hun 
42, 24 NYS 514]; Sears v. Shafer, 6 
N. Y., 268; Fellers vy. Lee, 2 Barb. 
488; Begen v. Pettus, 80 Misc. 120, 
140 NYS 765. 

Or.—Baillie v. Columbia Gold Min. 
Co. 386 Or! ,1,.1660P 965, 167. P1167 

Tex.—Munson vy. Terrell, 101 Tex. 
220, 105 SW 1114; Smith v. Perkins, 
81 Tex. 152, 16 SW 805, 26 AmSR 
794; Hensel v. Kegans, 79 Tex. 347, 
15 SW 275; Bullock v. Smith, 72 
Tex. 545, 10 SW 687; Walet v. Has- 
kins, 68 Tex. 418, 4 SW 596, 2 AmSR 
501; De Witt v. Miller, 9 Tex. 239; 
Morte v. Miller, (Civ. A.) 155 SW 
573. 

, Wash.—Gay _ v. 27 
Wash. 390, 67 P 804. 

[al Failure to plead may be 
waived.—Learned v. Foster, 117 
Mass. 365. 

7, Evans v. Woodsworth, 213 Ill. 
404, 72 NE 1082; Sloan vy. Graham, 
85 Ill. 26; Williams v. Rhodes, 81 Ill. 
571; Hall v. Fullerton, 69 Ill. 448; 
Simpson y. McPhail, 17 Ill. A. 499; 
De Witt v. Miller, 9 Tex. 239. 

pie cane laches in bill see infra 
/ gs. U. S.—Richards v. Mackall, 124 
U.S. 188,,8 SCt 437, 31 L. ed. 396; 
Sullivan v. Portland, etc., R. Co., 94 
U.S. 806, 24 L. ed. 324; Badger v. 
Badger, 3 Wall. CIS ea ler fae ed. 836; 
In re International Mineral Co., 222 
Fed. 415; Stoker Co. v. Stoker Co., 
169 Fed. 891; National Cash Register 
Cove Union Computing Mach. Co., 
143 Fed. 342 [app dism 151 Fed. 1021 
mem, 81 CCA 682 mem]; Calivada 
Colonization Co. v. Hays, 119 Fed. 
202; Potts v. Alexander, 118 Fed. 885; 
Jones v. Perkins, 76 Fed. 82; Wood- 
manse, ete:, Mfg. Co. v. Williams, 68 
Fed. 489, 15 CCA 520; Lakin v. Sierra 
Buttes Gold Min. Co., 25 Fed. 337, 
hisnGawiyanccla.mratt. ov. California 
Min. Co., 24 Fed. 869; U. S. v. Beebee, 
17 Fed. 36, 4 McCrary 12 [aff 127 


Havermale, 


U.S. 338, 8 -SCt, 1083, 32 L. ed. 12115. 


London Credit Co. y. Arkansas Cent. 
R. Co., 15 Fed. 46, 5 McCrary 23 [app 
dism 128 U.S. 258, 9 SCt, 107, 32 
L. ed. 448]; Baker v. Biddle, 2 F. Cas. 
No. 764, Baldw. 394; Fisher v. Boody, 
9 F. Cas. No. 4,814, 1 Curt. 206. But 
see The Samuel Little, 221 Fed. 308, 
S91 137 CCA. 186 -[cit Cyc]; Green v. 


Tt is a general rule of equity pleading 
that all persons who are materially interested in the 


EQUITY 


Other cases 


V. PARTIES 14 
All Persons in- 


Terwilliger, 56 Fed. 384 [aff 61 Fed. 
423, 9 CCA 565]. 

Ala.—Espy v. Comer, 76 Ala. 501; 
Walshe v. Dwight Mfg. Co., 178 Ala. 
310159 S630) James® v. James, By) 
Ala. 525. But see Solomon y. Solo- 
mon, 81 Ala. 505, 1 S 82. 

Cal. —Suhr v. Lauterbach, 164 Cal. 
591, 130 P 2; Stevinson v. San Joa- 
quin, ete., Re Co., -162°> Cal. 141;°121- P 
398; Stevenson vy. Boyd, 153Cal. 630, 
96 P 284, 19 LRANS 525; Chapman 
v. State Bank, 97 Cal. 155, 31._P 896; 
Harris v. Hillegass, 66 Cal. 79, 4 P 
987. But see Cook v. Ceas, 147 Cal. 
614, 82 P 370; Lux v. Haggin, 69 Cal. 
255, 10 P 674: Hill v. Barner, 8 Cal. 
A. 58, .96.P 111. 

Colo.—Hughes vy. Kershow, 42 
Coto. 210; 938) Pr1116, 15> LRANS 723; 
Hagerman v. Bates, 24 Colo. 71, 49 
P 139. But see French v. Woodruff, 
25, ‘Colo. (339, "54° Pi 1015; Smith’ v- 
Russell, 20 Colo. A. 554, 80 P 474. 
co eee v. Bailey, 22 Conn. 

D. C.—Mayse v. Gaddis, 2 App. 20. 

Ga.—Kelly v. Walker, 91. Ga. 199, 
if SH-118; Akins “y.’ Hill, 7% \Gal 573, 

Ky. Predestinarian Baptist 
Church vy. United Baptist Church, 139 
Ky. 110, 129 SW 546; Meredith v. 
Kennedy, Litt. Sel. Cas. 516; Cowan 
v. Price, 1 Bibb 173, 4 AmD 627. But 
see Tibbs. v. Clark, 5 T. B. Mon. 526. 

Md.—Warburton v. Davis, 123 Md. 


225, 91.A’ 163; Hepburn’s Case, 8 
Bland 95. But see Dixon y. Dixon, 1 
Md. Ch. 271. 


Minn.—Lloyd y. Simmons, 97 Minn. 
315, 105 NW 902. 

Mont.—American Min. Co. v. Basin, 
etc., Min. Co., 39 Mont. 476, 104 P 
525, 24 LRANS 305. 

Pa.—Clark v. Edwards, 58 Pa. 
Super. 456; Blackwell v. Ace, 3 Pa. 
C. Pl. 177. But see Corbett’s Est., 
LOSPay Dist. 59. 

R. I.—Taylor v. Slater, 21 R. I. 
as 41 A 1001; Chase v. Chase, 20 

. 202, 37 A 804. 

Tg C.— Cook v. Knight, 106) (SS! iG: 
310, 91 SEH 312; Wagner vy. Sanders, 
SAPS we Oar YER 39 SE 950; Smith yv. 
Steen, 38 S. ’C. 361, 16 SE 1003. 

Wis.—Melms v. Pabst Brewing Co., 
93 Wis. 153, 66 NW 518, 57 AmSR 
899; Coon vy. Seymour, 71 Wis. 340, 
37 NW 243. 

[a] Where statute expressly bars 
relief, the question may be rdised on 
hearing. Robinson v. Lewis, 45 N. C. 

9% U. S.—Sullivan v. Portland, 
CLG re Hn COs Mos An Sel SOG wee 4 mdunmed 
324; In re International Mineral Co., 

222 Fed. 415; Hendryx v. Perkins, 114 
Fed. 801, 52 CCA 485 [certiorari den 
187 U. Ss. 643 mem, 23 SCt 843 mem, 
47 L. ed. 346 mem]; Lakin vy. Sierra 
Buttes Gold Min. Co., 25 Fed. 337, 11 
Sawy. 231; Johnson v. Florida Tran- 
Sit, etc., 184 Co., 18 Fed. 821; Leaven- 
worth County v. Chicago, ete., RCo. 
18 Fed. 209, 5 McCrary 508; London 
Credit Co. vy. Arkansas Cent. R. Cos 
15 Fed. 46, 5 McCrary 23 [app dism 
ee 8.720809 ES Ctl Oone Qeleetods 

Cal.—Suhr y. Lauterbach, 164 Cal. 
591, 180 F 2; Stevinson v. San Joa- 
quin, etce., Canal, ete, Co., 162 7eal. 
141, 121 P 398. 


discretion of the court.’ 
murrer on the ground of laches does not waive the 
right to plead it by answer,!+ but the abandonment 
of a demurrer filed with an answer waives the de- 
fense when the answer does not present it.!? 
a plea presenting the defense has been overruled 
it cannot be reasserted by answer.}? 


[§§ 252-253 


The withdrawal of a de- 


After 


event of the suit or in the subject matter, however 
numerous, should be made parties either as plain- 
tiffs or as defendants.1® 


This rule is everywhere 


Colo.—French v. Woodruff, 25 Colo. 
339, 54 P 1015; Hagerman y. Bates, 
24 Colo. 71, 49 P. 139. 

D. Ci\—Crutchfield v. Hewett, 2 


App. 373; Mayse v. Gaddis, 2 App. 
20. 

Fla.—Geter v. Simmons, 57 Fla. 
423, 49 S 131. 

Ind.—Skinner v. Deming, 2 Ind. 
558, 54 AmD 463. 

Ky.—McArthur vy. Preston, (Ky.) 
61 SW 365; Frame v. Kenny, 2 A. K. 
Marsh. 145, 12 AmD 367. 

Md.—Warburton v. Davis, 123 Md. 


225, 232, 91 A 163 [cit Cyc]; Syester 
v. Brewer, 27 Md. 288. 

Mont.—Kavanaugh y. Flavin, 35 
Mont. 1338, 88 P 764. 

R. I.—Taylor v. Slater, 21 R. I. 
104, 41 A 1001; Chase v. Chase, 20 
R. I. 202, 37 A 804. 

S. C.—Cook v. Knight, 106 S. C. 
310, 91 SE 312; .Wagner v. Sanders, 
62 S. C. 73, 39 SH’ 950. 


Va.—Smith v. Thompson, 7 Gratt. 
(48 Va.) 112, 54 AmD 126. 
Wis.—Coon v. Seymour, 71 Wis. 


340, 37 NW 248. 

[a] Unless laches clearly appears 
from the evidence the court should 
not so act. Hagerman y. Bates, 24 
Colo;: TE, 49 (P4139! 

10. In re International Mineral 
Co., 222 Fed. 415; Warburton v. 
Davis, 123 Md. 225, 91 A 163; Albiani 
v. Evening Traveler Co., 220 Mass. 
20, 107 NE 406; Kershishian v. John- 
son, 210 Mass. 135, 96 NE 56, 36 LRA 
NS 402; Stewart v. Joyce, 201 Mass. 
301, 87 NE 613. 

11. Snow v. Boston Blank-Book 
Mfg. Co., 153 Mass. 456, 26 NE 1116. 

12. Stephens y. Martin, 85 Tenn. 
278, 2 SW 206. 

13. Coster v. Murray, 7 Johns. Ch. 
(N. Y.) 167 [aff 4 Cow. 617]. 

14. Parties at law and under 
codes and practice acts see Parties 
Pees Cye iat 

15. U. S.—Minnesota v. Northern 
Securities Co.).184 U.S. 199,722 SGEé 
308, 46 L. ed. 499; Gregory v. Stet- 


son, 182 U. S. 579, 10 SCt 422, 33 L. 
ed. 792; McArthur v. Scott, 113 U. 
S27 e40, oO” SOt- 652) 4 280: ed. 1015; 


Williams v. Bankhead, 19 Wall. 563, 
22 L. ed. 184; Ribbon v. Chicago, etce., 
R. Co., 16 Wall. 446, 21 L. ed. 367; 
Shields v. Barrow, 17 How. 130, 15 
Ped. 158s Story Lav Livingston, a 
Pet. $59, 10 L. ed. 200; Caldwell v. 
Taggart, 4 Pet. 190, 7 Ted, 828; 
Mandeville v. Riggs, 2 Pet. 482, 7 Te 
ed. 4938; Alexandria Mechanics’ "Bank 
Vv. Seton, 1 Pet. 299, 7 L. ed. 152; Mal- 
low v. Hinde, 12 Wheat. L935) 6 L. ed. 
599; Elmendorf v. Taylor, 10 Wheat. 
152, 6 L. ed. 289; General Inv. Co. v. 
Lake Shore, ete, R. Co. 250 Fed. 
160, 162 CCA 296; Slater Trust Co. v. 
Randolph-Macon Coal Co., 166 Fed. 
171; Arkansas, ete., R. Cv. v. Union 
Sawmill Co., 154 Hed. 304, 838 CCA, 
224; U. S. v. Standard Oil CO: ;u low 
Fed. 290; Brew v. Cochran, 141 Fed. 
459; Brumby v. Jones, 141 Fed. 318, 
72 CCA 466; Mackay vy. Gabel, 117 
Fed. 873; Ward v. San Diego Land, 
etc., Co., 79 Fed. 665; Alger v. Ander- 
son, 78 Hed. 729; Smith v. Lee, 77 
Fed. 779; Jessup v. Illinois Cent. R. 
Con 36 Fea. 735; Bland v. Fleeman, 
29 Fed. 669; Terry v. Cape Fear 


, For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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recognized, and it is stated in more or less similar | terms in almost 


Bank, 20 Fed. 777; Farmers’ Nat. 
Bank y. Hannon, 14 Fed. 593; Bunce 
v. Gallagher, 4 F. Cas. No. 2,133, 5 
Blatchf. 481; Cole Silver Min. Co. v. 
Virginia, etc., Water Co., 6 F. Cas. 
No. 2,990, 1 Sawy. 685; Garnett v. 
Macon, 10 F. Cas. No. 5,245, 2 Brock. 
185; Gray v. Larrimore, 10 F. Cas. 
No. 5,721, 2 Abb. 542, 4 Sawy. 638; 
Hoxie v. Carr, 12 F. Cas. No. 6,802, 
1 Sumn. 173; Joy vy. Wirtz, 13 F. Cas. 
No. 7,554, 1 Wash. C. C.517; Northern 
Indiana R. Co. v. Michigan Cent. R. 
Co., 18 F. Cas. No. 10,321, 5 McLean 
444; Propagation of Gospel Soe. v. 
Hartland, 22 F. Cas. No. 13,155, 2 
Paine 536; U. S. v. Parrott, 27 F. Cas. 
No. 15,998, McAll, 271; West v. Ran- 
dall, 29 F. Cas, No. 17,424, 2 Mason 
181; Wood v. Dummer, 30 F. Cas. No. 
17,944, 3 Mason 308. 

Ala.—Winn vy. Fitzwater, 151 Ala. 
171, 44 S 97; Ross v. American Ba- 
nana Co., 150 Ala. 268,43 S 817; Rey- 
nolds v. Lawrence, 147 Ala. 216, 40 S 
576, 119 AmSR 78; Mobile Land-Impr. 
Co. v. Gass, 129 Ala. 214, 29 S 920; 
Parkman vy. Aicardi, 34 Ala. 393, 73 
AmD 457; Harris v. Carter, 3 Stew. 
gees Lucas vy. Darien Bank, 2 Stew. 


Ark.—Howell v. Harvey, 5 Ark. 270, 

AmD 3:76. 

Cal.—Gates vy. Lane, 44 Cal. 392; 
Wilson vy. Castro, 31 Cal. 420; Whit- 
ts v. Higgins, 10 Cal. 547, 70. AmD 

Conn.—Judson Vv. Metropolitan 
Washing Mach. Co., 33 Conn. 467; 
Cornwall v. Lee, 14 Conn. 524; -Gas- 
ton v. Plum, 14 Conn. 344; New Lon- 
don Bank v. Lee, 11 Conn. 112, 27 
aed 718; Crocker vy. Higgins, 7 Conn. 
42. 

Del.—Walker v. Caldwell, 8 Del. 
Ch. 91, 67 A 1085;.Wilmington v. 
Addicks, 7 Del. Ch. 56; Farmers’ 
Cle: wupank) v.. Polk, “> Del.4~tCh: 
167. 
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- D. C.—Roberts v. Bradfield, 12 App. 
453 [aff 175-U. S. 291, 20 SCt 121, 
44 L. ed. 168]. 

Fla.—Sarasota Ice, ete, Co. v. 
Lyle, 53 Fla. 1069, 43 S 602; Gibson v. 
Tuttle; 753, Hla. .979,; 43. :S»310;. In= 
dian River Mfg. Co. v. Wooten, 48 
Fla. 271, 278, 37 S 731; Post v. Adams, 
39 Fla. 207, 22 S 652; Robinson v. 
Howe, 35 Fla. 73, 17 S 368; Betton v. 
Williams, 4 Fla. 11. 

Ga.—White-Diamond v. High- 
tower, 125 Ga. 191, 53 SE 1024, 5 
AnnCas 260; Blaisdell v. Bohr, 68 Ga. 
56; Elam v. Garrard, 25 Ga. 557; Gil- 
more v. Johnston, 14 Ga. 683; Carey 
v. Hoxey, 11 Ga. 645; Jackson v. 
Waters, 10 Ga. 546. 

Ida.—Stethem vy. Skinner, 11 Ida. 
S45, Sauer) 425i. 

Tll.— Riley v. Webb, 272 Ill. 537, 
112 NE 340; Sellers vy. Rike, 272 Ill. 
303, 111 NE 1006; Nolan v. Barnes, 
268 Ill. 515, 109 NE 316; Rodisch v. 
Moore, 253 Ill. 296, 97 NE 654; Aber- 
nathie v. Rich, 229 Ill. 412, 82 NE 
308; Knopf vy. Chicago Real Est. Bd., 
173 Ill. 196, 50 NE 658; Howell v. 
Foster, 122 Ill. 276, 13 NE 527; Chi- 
eago, etc., R. Land Co. v. Peck, 112 
Til. 408; McGraw v. Bayard, 96 Ill. 
146; Atkins v. Billings, 72 Ill. 597; 
Hopkins vy. Roseclare Lead Co., 72 Ill. 


373; Alexander v. Hoffman, 170 AE 
114; Sherlock yv. Winnetka, 59 Ill. 
389: Smith v. Rotan, 44 Ml. 506; 


Bonner vy. Peterson, 44 Ill. 253; Lynch 
vy. Rotan, 39 Ill. 14; Prentice v. Kim- 
ball, 19 Ill. 320; Whitney v. Mayo, 15 
Tll. 251; Bonham v. Galloway, 350M 
68; Skiles v. Switzer, 11 Il. Deas 
Webster v. French, 11 Ill. 254; 
Hoare v. Harris, 11 Ill. 24; Bruff v. 
Leder, 10 Ill. 210; Turner v. Berry, 8 
Till. 541: Montgomery v. Brown, 

Tll. 581; Spear v. Campbell, 5 Ill. 424; 
Willis v. Henderson, 5 Ill. 13, 38 AmD 
120; Scott v. Moore, 4 Ill. 306; 
Greenup v. Porter, 4 Ill. 645) Her- 
rington v. Hubbard, 2_ Ill. 569, 33 
AmD 426; Gilham v. Cairns, 1 iP 
164; Johnson vy. Whitham, 210 Ill. A. 


510; Abbott v. Inghram, 206 Ill. A. 
551; Schwitters v. Barnes, 157 Ill. A. 
381; Thickson y. Barry, 188 Ill. A. 
100; Pinkney v. Weaver, 115 Ill. A. 
582 [aff 216 Ill. 185, 74 NE 714]; 
Merchants’ Bldg. Impr. Co. v. Chi- 
cago Exch. Bldg. Co., 108 Ill. A. 54; 
Consolidated Stanley Min., etc., Co. 
V1 Loeber, 96 Ill. A. 128; Zelle ‘v. 
Vereingmons Banking Co., 10 Ill. A. 
Ind.—Thiebaud v. Tait, 31 NE 1052; 
Fletcher v. Mansur, 5 Ind. 267; Park 
v. Ballentine, 6 Blackf. 223. 

Iowa.—Fleming v. Mershon, 36 
Iowa 413; Postlewait v. Howes, 38 
Iowa 365. 

Ky.—Moore v. Moberly, 7 B. Mon. 
299; Williams v. Hall, 7 B. Mon. 295; 
Todd vy. Sterrett, 6 J. J. Marsh. 425; 
James y. McKinsey, 4 J. J. Marsh. 
625; Duncan v. Mizner, 4 J. J. Marsh. 
443; Barbour v. Whitlock, 4 T. B. 
Mon. 180; Prewett v. Prewett, 4 Bibb 
266; Macey v. Brooks, 4 Bibb 238: 
Oldham v. Rowan, 3 Bibb 534; Barry 
v. Rogers, 2 Bibb 314. 

La.—Marks y. American Brewing 
Co., 126 La. 666, 52 S 983; Driscoll v. 
Pierce, 117 La. 264, 41 S 568. 

Me.—Strout v. Lord, 103 Me. 410, 
69 A 694; Tucker v. Bean, 65 Me. 
352; Wakefield v. Marr, 65 Me. 341; 
Pierce v. Faunce, 47 Me. 507; Hil- 
ton v. Lothrop, 46 Me. 297; Morse 
v. Machias Water Power, etc., Co., 42 
Me. 119; Bailey v. Myrick, 36 Me. 50; 
Miller v. Whittier, 32 Me. 203; Hus- 
sey v. Dole, 24 Me. 20. 

Md.—Bowen v. Gent, 54 Md. 555; 
Oliver v. Palmer, 11 Gill & J. 426; 
Binney’s Case, 2 Bland 99; Edmond- 
son v. Frazier, 1 Bland 92 note. 

Mass.—Lawrence v. Smith, 201 
Mass. 214, 87 NE 623; Eustis Mfg. 
Co. v. Saco Brick Co., 198 Mass. 212, 
84 NE 449; Crowell v. Cape Cod Ship 
Canal Co., 164 Mass. 235, 41 NE 290; 
Cassidy v. Shimmin, 122 Mass. 406; 
Florence Sewing Mach. Co. _ v. 
Grover, etc., Sewing Mach. Co., 110 
Mass. 1; Lyman v. Bonney, 101 Mass. 
562; Schwoerer v. Boylston Market 
Assoc., 99 Mass. 285; Michigan State 
Bank v. Gardner, 3 Gray 305; Towle 
v. Pierce, 12 Metc. 329, 46 AmD 679; 
Stevenson vy. Austin, 3 Mete. 474; 
Williams v. Russell, 19 Pick. 162; 
Parker v. Lincoln, 12 Mass. 16. 

Mich.—Watson y. Lion Brewing 
Co., 61 Mich. 595, 28 NW 726; West- 
cott v. Minnesota Min. Co., 23 Mich. 
146; Michigan State Bank v. Hast- 
ings, 1 Dougl. 225, 41. AmD 549. 

Miss.—Burroughs v. Jones, 78 
Miss. 235, 28 S 944; Lemmon v. Dunn, 


61 Miss. 210; Cannon vy. Barry, 59 
Miss. 289; McPike v. Wells, 54 Miss. 
136; Coulson v. Harris, 43 Miss. 
728. 


Mo.—Collins v. Crawford, 214 Mo. 
167, 112 SW 538, 127 AmSR 661; An- 
able v. McDonald Land, etce., Co., 144 
Mo. A. 303, 128 SW 38; Shelton v. 
Harrison, 182 Mo. A. 404, 167 SW 
634. 

Nebr.—Conservative Sav., etc., As- 
soc. v. Omaha, 73 Nebr. 720, 103 NW 
286. 

N. H.—Champollion v. Corbin, 71 
N. H. 78, 51 A 674; Dudley v. HEast- 
man, 70 N. H. 418, 50 A 101; Page 
vy. Whidden, 59 N. H. 507; Burnham 
v. Kempton, 37 N. H. 485; Busby v. 
Littlefield, © ny aes 198; Ladd v. 
Harvey, 27 : SURHeS 

N. }.- Rall Val WISE Gen iCouN idle} 
440, 68 A 343; Sparks v. McDonald, 
(Ch.) 41 A 369; Kempton v. Bartine, 
59 N. J. Eq. 149, 44 A 461 [aff 60 N. J. 
Bq. 411, 45 A 966]; Trades Sav. Bank 
v. Freese, 26 N. J. Ea. 453; Hicks 
Campbell, 19 N. J. Hq. 183; Trick 
Black, 17 N. J. Ea. 189; Pence 
Pence, 13 N. J. Eq. 257; Stillwell 
McNeely, 2 N. J. Eq. 305; Marselis 
Morris. Canal, ete., Co. 1 N. J. Ea. 


passes 


N. Y.—Delcambre v-. Deicambre, 
910 N. Y. 460, 104 NE 950 [rev 149 


App. Div. 952 mem, 135 NYS 1118 '66 A 805, 
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every case wherein the subject of 


mem]; Holly vy. Gibbons, 176 N. Y. 
520, 68 NE 889, 98 AmSR 694; Mahr 
v. Norwich Union F. Ins. Soc., 127 
N. Y. 452, 28 NE 391 [rev 53 Hun 388, 
7 NYS 143]; Townsend v. Bogert, 
126 N. Y. 370, 27 NE 555, 22 AmSR 
835 [rev 59 N. Y. Super. 19, 12 NYS 
461, 20 NYCivProc 262]; Shepard v. 
Manhattan R. Co., 117 N. Y. 442, 23 
NE 30: Riggs v. Cragg, 89 N. Y. 479; 
Ducas v. Ducas, 150 App. Div. 397, 
135 NYS 35; Vitelli v. May, 120 App. 
Div. 448, 104 NYS 1082; Ludington v. 
Mercantile Nat. Bank, 102 App. Div. 
251, 92 NYS 454 [aff 182 N. Y. 522° 
mem, 74 NE 1119 mem]; Bauer vy. 
Parker, 82 App. Div. 289, 81 NYS 995; 
Empire State Sav. Bank v. Beard, 


81 Hun 184, 30 NYS 756 [rev 
on. other -erounds bie Ne eYenosS 
mem, 45 NE 1131 mem]; Mc- 


Cotter v. Lawrence, 4 Hun 107, 6 
Thomps. & C. 392; Petrie v. Petrie, 7 
Lans. 90; Wood v. Draper, 24 -Barb. 
187, 4 Abb. Pr. 322; Bouton y. Brook- 
lyn, 15 Barb. 375; Atlantic, ete., Tel. 
Co. v. Baltimore, ete., R. Co., 46 N. 
Y. Super. 377, 11. NYWklyDis 122 
[mod on other grounds 87 N. Y. 355, 
14 NYWkly Dig 365]; Dunn y. Dunn, 
51 Misc. 302, 100 NYS 1061; Berg- 
mann y. Lord, 51 Misc. 213, 100 NYS 
990; Gavazzi v. Dryfoos, 47 Misc. 15, 
95 NYS 199; Watts v. Wilcox, 13 NYS 
492, 20 NYCivProc 164 [aff 128 N. Y. 
614 mem, 28 NE 253 mem]; Stro- 
bridge Lithographic Co. v. Crane, 12 
NYS 834, 20 NYCivProc 15; Green v. 
Milbank, 3 AbbNCas 138; Peo. v. Erie 
R. Co. 54 HowPr 59; Hawley v. 
Cramer, 4 Cow. 717; Whelan v. Whe- 
lan, 3 Cow. 537; La Grange v. Merrill, 
3 Barb. Ch. 625; Dart v. Pdlmer, 1 
Barb. Ch. 92; Boughton vy. Allen, 11 
Paige 321; Dias v. Bouchaud, 10 Paige 
445 [rev on other grounds 1N. Y. 201, 
How. A. Cas. 509]; Bailey v. Inglee, 
2 Paige 278; Hallett v. Hallett, 2 
Paige 15; De La Vergne v. Evertson, 
1 Paige 181, 19 AmD 411; Brasher v. 
Van Cortlandt. 2 Johns. Ch. 242; 
Wiser v. Blackly, 1 Johns. Ch. 437; 
Wendell y. Van Rensselaer, 1 Johns. 
Ch. 349. 

N. C.—Hoover v. Berryhill, 84 N. 
C. 132; Vanhorn vy. Duckworth, 42 N. 
C. 261; Vann v. Hargett, 22 N. C. 31, 
32 AmD 689. 

Pa.—Findley v. Warren, 244 Pa. 
64, 90 A 457; Philadelphia v. River 
Front R. Co., 133 Pa. 134, 19. A 356, 
25 WklyNC 457; Girard Trust Co. v. 
Transit Co., 22 Pa. Dist. 133; Belle- 


| vue Borough v. Manufacturers’ Light, 


etc., Co., 20 Pa. Dist. 547, 548 [quot 
Cyc]; Guarantee Trust, etc., Co. v. 
Stover, 17 Pa. Dist. 684; Elton’s Est., 
15 Pa. Dist. 91; Collins v. Stone, 11 
Pa. Dist. 432; Moore v. Hirsh, 30 Pa. 
Co. 7; Grant Tp. Water Co. v. Penny- 
packer, 6 Dauph. Co. 89; Long v. 
Dickinson, 10 Phila. 108; Petitt v. 
Baird,” 10.) Phila. 7 pide es CnO lla as 
Schoener, 1 Woodw. 200. 

R. I.—Sprague v. Stevens, 37 R. I. 
1,91, A 43. 

S. C—Farr v. Gilreath, 23 S. .C. 
502; Moore v. Hood, 360 S. C. Eq. 311, 
70 AmD 210; Neely v. Anderson, 21 
Ss. Cc. Hq. 262; Frazer v.-: Legare, 8 
Ss. C. Eq. 389; Trescot v. Smyth, 6 
SAG Hae 3 0b. 

S. D.—Swenson v. Split Rock Civil 
Tp., 39S. D.° 131, 168 NW, 5638;° 564 
[cit Cyc]. : 

Tenn.—Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Tex.—Morrison v. Hazzard, 99 Tex. 
583, 92 SW.333 Hall v..Hall,.11 Tex. 
526; Connell v. Chandler, 11 Tex. 249; 


Merchants, etce., Ins. Exch. y. Texas 
Southern Trading Co., (Civ. A.) 205 
Sw 352, 354, [quot Cyc]; \ Collin 


County School Trustees vy. Stiff, (Civ. 
A.) 190 SW 216; Ball v. Carroll, 42 
‘Tex. Civ. A. 323, 92 SW 1023; Keith 


v. Keith, (Civ. A.) 87 SW 384; Mc- 
Neill v. Cage, 38 Tex. Civ. A. 45, 
85 SW 57. 


Vt.—Watkins v. Childs, 80 Vt. 99. 
11 AnnCas 1123; McConnell 
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parties in equity has been under discussion.1® In 
code practice the rule remains the same.1* 

The reason for the rule is found in the principle of 
public policy enforced in courts of equity, that a 
decree should finally and completely determine the 
rights which all persons have in the subject mat- 


v. McConnell, 11 Vt. 290; Noyes v. 
Sawyer, 3 Vt. 160. 
Va.—Clendenning y. Conrad, 91 


Va. 410, 21 SH 818; Meek v. Spracher, 
87 Va. 162, 12 SE 397; Yost v. Por- 
ter, 80 Va. 855; Lynchburg Iron Co. 
Myotayloe, (9 Va. 671; Stovall vv. 
Border Grange Bank, 78 Va. 188; 
Armentrout v. Gibbons, 25 Gratt. (66 


Va.) $871; Jameson y. Deshields, 3 
Gratt. (44 Va.) 4; Crawford v. Mc- 
Daniel, 1 Rob. (40 Va.) 448; Clark 


v. Long, 4 Rand. 
se Lambert, 1 Hen. & M. 
330. 


(25 Va.) 451; Key 


(11 Va.) 

Wash.—Thompson vy. Price, 387 
Wash. 3894, 79 P 951. 

W. Va.—Beckwith v. Laing, 66 W. 


Va. 246, 66 SE 354; Rexroad v. 
Raines, 63 W. Va. 511, 60 SH 495; 
Ralphsnyder v. Titus; 63 W. Va. 


469, 60 SEH 494; Grafton v. Holt, 58 
CNV Was 882,052 SE 21, 6 AnnCas 403; 
Gall v. Gall, 50 W. Va. 523, 40 SE 
380; Rexroad v. McQuain, 24 W. Va. 
32; McClaskey v. O’Brien, 16 W. Va. 
791; Burlew v. Quarrier, 16 W. Va. 
108; Hill v. Proctor, 10 W. Va. 59. 
Wis.—Plano Mfg. Co. v. Kindschi, 
131 Wis. 590, 111 NW 680, 11 AnnCas 
1039; Douglas County vy. Walbridge, 


38 Wis. 179; Armstrong y. Pratt, 2. 


Wis. 299. 

Wyo.—Littleton v. Burgess, 16 
Wyo. 58, 91 P 832, 16 LRANS 49. 

Eng.—Poore v. Clarke, 2 Atk. 515, 
26 Reprint 710; Stretch v. Watkins, 
1 Madd. 2538, 56 Reprint 94; Holland 
WaekeLioriwl, Miylendéc ik sons. . eneCh 
237, 39 Reprint 671; Knight v. Knight, 
3 P. Wms. 331, 24 Reprint 1088; Meux 
v. Maltby, 2 Swanst. 277, 36 Reprint 
621; Cockburn v. Thompson, 16 Ves. 
Jt ,o2t, 433, akeprint 1005: Palle vv. 
Clinton, 12 Ves. Jr. 48. 33 Reprint 19. 

Ont.—Union Natural Gas Co. v. 
Chatham Gas Co., 40 Ont. L. 148; An- 
drews v. Forsythe, 7 Ont. L. 188, 3 
OntWR 307. 

Sask.—O’Connor v. Sturgeon Lake 
Lumber Co., 7 Sask. L. 254. 

“Tt is a cardinal rule in equity that 
all persons materially interested 
either legally or beneficially in the 
subject matter of the suit must be 
made parties to the suit.” Rexroad 


v. McQuain, 24 W. Va. 32, 35 [quot 
Gall v. Gall, 50 W. Va. 523, 525, 40 
SE 380]. = 


[a] Joint obligations.—A statute 
making obligations joint and several 
does not destroy the rule of the 
text. Craig v. McKnight, 108 Tenn. 
690, 69 SW 322. 

[b] Final and interlocutory de- 
crees.—In equity a final decree, or an 
interlocutory decree which decides to 
a great extent the merits of a cause 
ought not to be made until all the 
parties to the bill and all parties in 
interest are before the court. Conn 
Vee bPenn, 5b Wheat. CU. S.) 424," 6 Ts 
ed. 125; Marshall v. Beverley, 5 
Wheat. (U. S.) 313, 5 L. ed. 97; Chiles 
VeimAlien,..2 A, K.. Marsh. (Ky.)y 350% 
Payne v. Wallace, 2 A. K. Marsh. 
(Ky.) 244. i 

[ec] No more than a court of law 
can a court of equity dispense with 
proper parties. Davidson v. Potts, 
42° NL OS 272. 

[d] An agreement by persons not 
parties for the carrying out of a de- 
cree and disposing of the subject 
matter, while it might dispense with 
the necessity of pleadings, cannot 
dispense with making proper parties. 
Cowles v. Andrews, 39 Ala. 125. 

16. See cases supra note 15. 

[a] Other statements of rule.— 
(1) “The strict rule is, that all per- 
sons materially interested in the sub- 
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ject of the suit, however numerous, 
ought to be parties that there may 
be a complete Decree between all 
parties, having material interests.” 

Per Lord Eldon in Cockburn v. 
Thompson, 16 Ves. Jr. 321, 325, 33 Re- 
print 1005 (a leading case on this 
subject). (2) The general rule is 
that “however numerous the persons 
interested in the subject of a suit, 
they must all be made parties, plain- 
tiffs or defendants, in order that a 
complete decree may be made; it 
being the constant aim of a court of 
equity to do complete justice, by em- 
bracing the whole subject, deciding 
upon and settling the rights of all 
persons interested in the subject of 
a suit; to make the performance of 
the order perfectly safe to those who 
have to obey it, and to prevent future 
litigation.” Caldwell v. Taggart, 4 
Pet. (WU. Sv). 190,.-202) 7. Li. ed. 823: 
(3) “The general doctrine in rela- 
tion to parties in equity is often 
stated to be that all persons inter- 
ested in the subject matter of the 
suit should be made plaintiffs or de- 
fendants. This statement is too 
broad. It would be more accurate 
to say, persons interested in the 
object of the suit must be made 
parties; that is, persons who are par- 
ties to the interest involved in the 
issue, and who must necessarily be 


affected by the decree.” Michigan 
State ‘Bank v. Gardner, 3 Gray 
(Mass.) 305. (4) All persons inter- 


ested in the object of the suit ought 
to he rade parties. Jameson v. De- 
shields, 3 Gratt. (44 Va.) 4. (5) ‘All 
persons interested, and against whom 
a decree might be rightfully ren- 
dered, Should be made parties to a 
bill in chancery.” Massic vy. Donald- 
son, 8,Oh. 377. (6). All -interested 
in the result should be made parties. 
Zelle v. Workingmen’s Banking Co., 
10 Ill. A. 335. (7) All persons who 
are necessary to make the determina- 
tion complete and to quiet the ques- 
tion ought to be parties before the 
court. Per Lord Hardwicke, in Poore 
v. Clark, 2 Atk. 515, 26 Reprint 710. 

17. Bradley v. Bradley, 165 N. Y. 
183, 58. NE 887; Mahr v. Norwich 
Union FE. “Ins. Soc., 127: Nv°¥.. 452, 28 
NE 391 [rev 53 Hun 388, 7 NYS 143]; 
Sherman “vy. Parish,: '53.N.. Ya “483% 
Hubbard v. Hames, 22 Barb. (N. Y.) 
597; Turner v. Conant, 18 AbbNCas 
(N. Y.) 160. See also cases from 
code states supra note 15. 

18. U. S.—Minnesota vy. Northern 
Securities Go., 184 U. S..199, 22 SCt 
308, 46 L. ed. 499; Gregory v. Stetson, 
133 U.S. 6793) 10 SCt 42257 33° L. ed: 
792; Williams v. Bankhead, 19 Wall. 
563, 22 L. ed. 184; Caldwell v. Tag- 
gart, 4 Pet. 190, 7 L. ed. 828; Mande- 
ville v. Riggs, 2 Pet. 482, 7 L. ed. 
493; Mallow v. Hinde, 12 Wheat. 198, 
6 L. ed. 599; General Inv. Co. v. Lake 
Shore, ete., R. Co., 250 Fed. 160, 162 
CCA 296; Golden Cross Min., etc., Co. 
vy. Free Gold Min. Co;; 154 Fed. 441, 
83 CCA 355; Arkansas Southeastern 
R. Co. v. Union Sawmill Co., 154 Fed. 
304, 83 CCA 224; Fidelity, etc., Co. v. 
Fidelity Trust Co. 143 Fed. 152; 
Brumby v. Jones, 141 Fed. 318, 72 
CCA 466; Jessup v. Illinois Cent. R. 
Co., 36 Fed. 7385; Terry v. Cape Fear 


Bank, 20 Fed. 777; Joy v. Wirtz, 13 
Bw Cas. SNowmri(0o4, nl swash soli 
Stenchfield v. Robinson, 22 F. Cas. 
No. 13,359a, 2 Heisk. 381; West v. 
Randall, 29 EF. Cas. "No, 17;424, 2 
Mason 181. 


Cal.—Mitau v. Roddan, 149 Cal. 1, 
84 P 145, 6 LRANS 275; Wilson v. 
Castro, 38i Cal. 420; 
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ter decided, so that the parties may safely obey 
and act upon the decree, aud a multiplicity of suits 
or a circuity of proceedings may be avoided.1® 
this end it is necessary to bring all the parties be- 
fore the court, as otherwise their interests will not 
be concluded, for, as a general rule, no binding de- 


Te 


Colo.—Denison y. Jerome, 43 Colo. 
456, 96 P 166. 

Conn.—Nichols v. Nichols, 79 Conn. 
644, 66 A 161. 

Del.—Wilmington v.*° Addicks, 7 
Del. Ch. 56, 43 A 297; Farmers’, etc., 
Bank v. Polk, 1 Del. Ch. 167. 

D. C.—Landram v. Jordan, 25 App. 
2900 [afi °203 U.mS> 56, 27-SCt 17,5 
L. ed. 88]. 

Fla.—Sarasota Ice, ete., Co. v. Lyle, 
53 Fla. 1069, 43 S 602; Gibson v. 
Tuttle, 53 Fla. 979, 43 S 310; Indian 
River Mfg. Co. v. Wooten, 48 Fla. 
278, 37 S 731; Robinson v. Howe, 35 
Fla. 73, 17 S 368. 

Il].—Merchants’ Bldg. Impr. Co. v. 
Panne Exeh. Bldgs. iCo:, s:08 Shia aS 


Ind.—Thiebaud v. Tait, 31 NE 1052; 
American Plate Glass Co. v. Nicoson, 
34 Ind. A. 643, 73 NE 625. 

DY iP tl ag v. Howes, 3 Iowa 

Ky.—Aull v. Bowling Green Opera 
House Co., 122 Ky. 621, 92 SW 943.’ 

Mass.—Clark vy. Knowles, 187 Mass. 
35, 72 NE) 352. 105 AmSR 376, 2 
AnnCas 26; Parker v. Simpson, 180 
Mass. 334, 62 NE 401; Schwoerer 
v. Boylston Market Assoc., 99 Mass. 
285; Towle v. Pierce, 12 Metc. 329, 
46 AmD 679; Stevenson y. Austin, 3 
Mete. 474. 

Miss.—Thames v. Mangum, 8s7 
Miss. 575, 40 S 327. 

Mo.—Picot v. Bates, 39 Mo. 292; 
Akins v. Hicks, 109 Mo. A. 95, 83 SW 


75. 
Vv. ASeeler,, 11 NGA= 


N. J.—Keeler 
Eq. 458. 

N. Y.—Mahr v. Norwich Union F. 
Ins. Soc., 127 N. Y. 452, 28 NE 391° 
{rev 53 Hun 388, 7 NYS 143]; Sher- 
man v. Parish, 53 N. Y. 483; Osgood 
v. Laytin, 3 Abb. Dec. 418, 3 Keyes 
521, 3 Transcr. A. 124;:5 AbbPrNS 
1, 37 HowPr 63; Ducas v. Ducas, 150 
App. Div. 397, 1385 NYS 35; Maw- 
hinney v. Bankers’ Trust Co., 124 
App. Div. 609, 109 NYS 332 [aff 194 
N. Y. 590 mem, 88 NE 1125 mem]; 
Hall v. Gilman, 77 App. Div. 458, 79 
Soe 303; Boughton vy. Allen, 11 Paige 

N. C.—Hoover y. Berryhill, 84 N. 
Cr 32: 

Pa.—Grant Tp. Water Co. v. Penny- 
packer, 6 Dauph. Co. 89. 

Ss. C.—Murray Drug Co. v. Harris, 
77S. C. 410, 57 SE 1109; Whaley v. 
Charleston, 8 S. C. 344; Trescot -v- 
Smyth, 6.S. C. Eq. 301. 

Tex.—Merchants’, ete., Ins. Exch. 
v. Texas Southern Trading Co., (Civ. 
A.) 205 SW 352; Jarvis v. Matson, 
(Give Ac) "94? SW 1079. 

-Va.—Austin v. Richardson, 1 Gratt. 
(42, Va.) 310. 

Hng.—Poore v. Clark, 2 Atk. 515, 
26 Reprint 710; Holland v. Prior, 1 
Myl. & K. 237, 7 EngCh 237, 39 Re- 
print 671; Knight v. Knight, Jen ex 
Wms. 331, 24 Reprint 1088. 

See also cases supra note 15. 

“The general rule . . ig that all 
persons materially interested, either 
legally or beneficially, in the subject- 
matter of a suit, are to be made 
parties to it, so that there may be 
a complete decree, which shall bind 
them all. By this means the court 
is enabled to make a complete decree 
between the parties, to prevent fu- 
ture litigation, by taking away the 
necessity of a multiplicity of suits, 
and to make it perfectly certain that 
no injustice is done, either to the 
parties before it, or to others who are 
interested in the subject-matter, by 
a decree which might otherwise be 
granted upon a partial view only of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ the suit.” 
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cree can be rendered against a person who is not 


a party to the suit.19 
Exceptions to rule. 


not brought before the court.22 
Party in different capacities. 


the real merits. When all the par- 
ties are before the court, the whole 
case may be seen; but it may not, 
where all the conflicting interests 
are not brought out upon the plead- 
ings by the original parties thereto.” 
Minnesota v. Northern Securities Co., 
184 U.S. 199, 235, 22 SCt 308, 46 Li. 
ed. 499. 

“It is necessity which lies at the 
foundation of the rule of equity, re- 
quiring all persons materially inter- 
ested in the-subject, or who will be 
directly affected by the decree, to be 
made parties in the cause. The juris- 
diction of the court could not, other- 
wise, be fully or safely exercised. 
And when it has once obtained pos- 
session of the subject and the 
parties, it will, when it conveniently 
can, without transcending its own 
principles, render complete justice 
and prevent further litigation by 
settling the whole controversy.” Aus- 
tin v. Richardson, 1 Gratt. (42 Va.) 
310,325. 

[a] “It is one of the peculiar ad- 
vantages of chancery jurisdiction 
that the court can bring before them 
at once all persons having any in- 
terest or concern in the subject in 
controversy; and it is always a valid 
objection to a bill if it does not 
make every such person a party in 
Parker v. Lincoln, 12 
Mass. 16. 

{[b] Legal and equitable rules 
contrasted.—“‘The rule of equity dif- 
fers from the rule of law, both in 
the necessity of joining all interested 
parties in the suit, and in the option 
of joining them as plaintiffs or de- 
fendants. At law, a disputed issue 
alone is contested; the immediate 
disputants. alone are bound by the 
decision; and they alone are the 
proper parties to the action. In 
equity, a decree is asked, and not a 
decision only; and it is, therefore, 
requisite that all persons should be 
before the court whose interest may 
be affected by the proposed decree, 
or whose concurrence is necessary to 


a complete arrangement.” Meek v. 
Spracher, 87 Va. 162, 167, 12 SH 
397. 


19. U. S.—Gregory v. Stetson, 133 
US 5795010 SCH-422, 933 ediy 7925 
Terry v. Commercial Bank, 92 U. S. 
454, 23 L. ed. 620; Bigler v. Waller, 
14 Wall. 297, 20 L. ed. 891; Barney 
v. Baltimore, 6 Wall. 280, 18 L. ed. 
825; Caldwell v. Taggart, 4 Pet. 190, 7 
Emmedar 828s) Mallow, aves Elindes 12 
Wheat. 193, 6 L. ed. 599; Russell v- 
Clark, 7 Cranch 69, 3 L. ed. 271; 
General Inv. Co. v. Lake Shore, etc., 
R: Co., 250 Fed. 160, 162 CCA 296; 
Continental Adjustment Co. v. Cook, 
152 Fed. 652; Jessup v. Illinois Cent. 
R. Co., 36 Fed. 735; Beach v. Mos- 
grove, 16 Fed. 305, 4 McCrary 50; 
Garnett v. Macon, 10 F.° Cas. No. 
5,245, 2 Brock, 185; Gray v. Larri- 
more, 10 F. Cas. No. 5,721, 2 Abb. 
542, 4 Sawy. 638; Joy v. Wirtz, 13 
F. Cas. No. 7,554, 1 Wash. C. C. 
517; Stenchfield v. Robinson, 22 F. 
Cas. No. 13,359a, 2 Heisk. 381; Win- 
ter v. Ludlow, 30 F. Cas. No. 17,891, 
8 Phila. 464; Young v. Cushing, 30 
F. Cas. No. 18,156, 4 Biss. 456. 

Ala.—Cook v. Bolling, 99 Ala. 455, 
13 S$ 223; Lang v. Waring, 17 Ala. 
145. 

Ark,—Longino i Ball-Warren 
Commn. Co., 84 Ark. 521, 106 SW 682; 
Arkadelphia Lumber Co. v. Mann, 78 
Ark. 414, 94 SW 46; King v. Clay, 34 


In addition to the established 
general exceptions to the rule,?° other exceptions of 
limited application have been recognized.?1 
Purchasers pendente lite need not usually be made 
parties, as they are bound by the decree although 


Where a person is 


518, 52 SE 809; 
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as such.?# 
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Persons wholly 


Ark. 
Ark. 

Cal.—Burns v. Hiatt, 149 Cal. 617, 
$87 P 196, 117 AmSR. 157; Wilson. v. 
Castro, 31 Cal. 420; Whitney v. Hig- 
Sins On Cal.e6547,5.,00, Amb! 27485 
Wemple vy. Yosemite Gold Min. Co., 4 
Cal: A. 78, 87 P 280. 

Colo.—Squire v. Livesey, 36 Colo. 
302, 85 P 181. 

D. C.—Landram v. Jordan, 25 App. 
291 afi 2088 Sabb, 20 so Ctmliigaod: 
L. ed. 88]; Johnson vy. Thomas, 23 
App. 141. 

Fla.—Florida Land Rock Phosphate 
Co. v. Anderson, 50 Fla. 501, 39 S 392. 

Ga.—Warner y. Maxwell, 124 Ga. 
Salter v. Salter, 80 
Ga. 178, 4 SEH 391, 12 AmSR 249. 

Tll.—Lohmeyer v. Durbin, 213 Il. 
498, 72 NE 1118; Rodman v. Quick, 
211 Ill. 546, 71 N® 1087; Wachter v. 
Doerr, 210 Ill. 242, 71 NE 401; Wale 
v. Hale, 146 Ill. 227, 383 NE 858, 20 
LRA 247; Marsh y. Green, 79, Ill. 
385; McConnel vy. Smith, 39 Ill. 279; 
Hoare vy. Harris, 11 Ill. 24. 

Ind.—Shaw v. Hoadley, 8 Blackf. 
165; AXtna L. Ins. Co. v. Stryker, 38 
ImiGsAs 112) eis NE) 958,076) E822, 378 
NE 245; Krotz v. A. R. Beck Lumber 
Co., 384 Ind. A. 577, 73 NE 273. 

Iowa.—Postlewait v. Howes, 3 
Iowa 365. 

Kan.—Ervin v. Morris, 26 Kan. 664. 

Ky.—Taylor v. Watkins, 4 B. Mon. 
561; Warren v. Hall, 6 Dana 450; 
Muldrow v. Muldrow, 2 Dana 386; 
Sanders v. Jennings, 2 Dana 37; 
Roberts v. Elliott, 3 T. B. Mon. 395; 
Oldham v. Rowan, 3 Bibb 534; Barry 
v. Rogers, 2 Bibb 314. 

Me.—Morse v. Machias Water 
Power etc., Co., 42 Me. 119. 

Mass.—Parker v. Lincoln, 12 Mass. 
16. 

Mich.—Watson v. Lion Brewing 
Co., 61 Mich. 595, 28 NW 726. ’ 

Miss—McPike v. Welis, 54 Miss. 
136. 

Mo.—Burns vy. Bangert, 16 Mo. A. 
22. 

Mont.—durley v- O’Neill, 31 Mont. 
595, 79 P 242: Lutey v. Clark, 31 
Mont. 45, 77 P 305, 84 P 73. 

N. J.—Haughwout v. Murphy, 22 
N. J. Eq. 531; Armstrong v. Arm- 
strong, 19 N. J. Eq. 357; Keeler v. 
Keeler, 11 N. J. Eq. 458. ’ 

N. Y.—Riley v. Ryan, 103 App. Div. 
176, 93 NYS 386; Keyes v. Ellensohn, 
82 Hun 13, 30 NYS 1035 [aff 144 N. Y. 
700 mem, 39. NE 857]; McCotter v. 
Lawrence, 4 Hun 107, 6 Thomps. &C. 
392: Bauman v. Kuhn, 57 Misc. 618, 
108 NYS 773; Matter of Ruppaner, 
45 Misc. 654, 37 NYS 429, 25 NYCiv 
Proc 158 faff 9 App. Div. 422, 41 
NYS 212]; Hallett v. Hallett, 2 Paige 
ab. 

Or.—Savage v. McCorkle, 17 Or. 


42, 21 P 444. 
Pa.—Brown v. Pitcairn, 30 WklyNC 


BAod Anthony v. Shannon, 8 


35. 

3. C—Williams v. Holmes, 25 S. C. 
Eq. 475. 

‘Penn: —Browder ‘y. Jackson, 3 Lea 
151. 
Va.—Clendenning v. Conrad, $1 Va. 
410, 21 SE 818. 

Wash.—Sawyer v. Vermont L. & 
T. Co., 41 Wash. 524, 84 P 8; State 
vy. Gormley, 40 Wash. 601, 82 P 929, 
3 LRANS 256, 5 AnnCas 856. 

WwW. Va.—Oneal v. Stimson, 61 Ww. 
Va. 551, 56 SE 889. ‘ 

Decrees in relation to parties see 
infra § 847 et seq. : 

Jurisdiction of parties generally 


2. Persons without Interest. 
verse of the rule above stated as to who should be 
parties to suits in equity is equally well established. 
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interested in the matter of a bill as executor and 
also as devisee, he should be made a party in both 
capacities; and it is not sufficient to make him a 
party as executer and to call upon him to answer 


The con- 


without interest in the suit are 


see Courts §§ 82-89; Judgments [23 

Cyc 683]. 

Process and appearance see infra 
§§ 357-373. See also Judgments [23 
Cyc 684]. 

Who are rarties see infra § 310. 

Persons bound by decree see Judg- 
ments [23 Cyc 1237 et seq]. 

20. See infra §§ 278-297. 

Proper but not indispensable 
parties see infra §§ 298-302. 

Senne in federal courts see infra 
21. See cases infra this note. 
la] Exceptions to rule.—-(1) In 

bills for discovery and not for re- 

lief it is sufficient to make those 
persons parties from whom the dis- 
covery 1S wanted. Trescot v. Smyth, 

6 S. C. Eq. 301. (2) Another ex- 

ception to the rule exists where the 

subject matter of the suit is a bond 
upon which some of the obligors are 

Sureties. In such case it does not 

lie in the mouth of the principal, who 

has nothing to demand over, to say 

that the surety ought to be made a 

party. Trescot v. Smyth, 6 S. C. Eq. 

303; Cockburn y. Thompson, 16 Ves. 

Jr. 321, 33 Reprint 1005. (3) Ona 

bill to enjoin an ejectment suit and 

for other relief, plaintiff in the eject- 
ment suit is the only necessary party 

Gefendant, and it is no objection that 

other persons interested in the land 

are not made parties, the reason be- 
ing that the “complainant has a right 
to defend his possession by proper 

‘suits when assailed, and it occasions 

no multiplicity of ‘actions to seek 

other relief in the same suit or suits.” 

Metcalf v. Hart, 3 Wyo. 513, 517, 27 

PES 00M SI BAO aol eA Selo 
22. U.S.—Pullan v. Cincinnati, etc., 

Air Line R. Co., 20 F. Cas. No. 11,461, 

4 Biss. 35. 

Ill. Bonner vy. Illinois Land, etc., 
Co., 96 Ill. 546; Moran v. Pellifant, 
28 Ill. A. 278. 

Ind.—Kern v. Hazlerigg, 11 Ind. 
443, 71 AmD 360. 

Mass.—Schwoerer v. Boylston Mar- 
ket Assoc., 99 Mass. 285. 

N. J.—Williams v. Winans, 20 °N. 
dis dot Rae 

N. Y.—Patterson v. Brown, 32 N. 
Y. 81; Harrington v. Slade, 22 Barb. 
161; Cook v. Mancius, 5 Johns. Ch. 
89; Murray v. Lylburn, 2 Johns. Ch. 
sey Jackson v. Losee, 4 Sandf. Ch. 

See also Judgments [23 Cyc 1253]. 
But see infra § 304. 

[a] When purchaser pendente 
lite should be made a party.—(1) 
Where it is questionable whether a 
purchaser of the subject of a suit 
purchased pendente lite he should 
be made a party. Miller v. Ker- 
shaw, 8 S. C. Hq. 479, 23 AmD 183. 
(2) So a purchaser without notice, 
actual or constructive, as by the filing 
of a lis pendens under a _ staiute, 
should be made a party if his inter- 
ests are to be affected by the decree. 
Barrett v. McAllister, 33 W. Va. 738, 
11 SE 220. 

[b] A decree in favor of a pur- 
chaser pendente lite (1) may be ren- 
dered, although he is not a party on 
the record. Hilson v. Beardsley, 97 
Ga. 399, 24 SH 134; Beardsley v. Hil- 
son, 94 Ga. 50, 20 SE 272. (2) De- 
erees in relation to parties generally 
see infra §§ 847-853. : 

Lis pendens generally see Lis Pen- 
dens [25 Cyc 1447]. 


23. Mayo v. Tomkies, 6 Munf. (20 
Va.) 520. See also infra § 308. 
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neither necessary nor proper parties plaintiff or de- 
Accordingly, persons having no interest 
in the subject matter of the suit or in the relief 
sought should not be joined as plaintiffs,?° and per- 


fendant.?* 


24. U.S.—Kerr vy. Watts, 6 Wheat. 
550, 5\L. ed. 328; Cooper v. Johnson, 
157 Fed. 104; Brissell v. Knapp, 155 
Fed. 809; Bay State Gas Co. v. Rog- 
ers, 147 Fed. 557; Cella v. Brown, 144 
Fed. 742, 75 CCA 608 [certiorari den 
202 U. S. 620 mem, 26 SCt 766 mem, 


50 L. ed. 1174 mem]; Paige v. 
Rochester, 137 Fed. 663; Panzl v. 
Battle Island Paper, etc., Co., 132 


Fed. 607 [mod on wther grounds 138 
Fed. 48, 70 CCA 474]; Georgia Cent. 
Re .6te:,, Co., Ve Marmers” Tu. & "I. Co;; 
112 Fed. 81 [aff without reference to 
parties 114 Fed. 263, 52 CCA 149]. 
Ala.—Singleton v. U. S. Fidelity, 
etc., Co., 195 Ala. 506, 70 S 169; Mer- 
ritt v. Alabama Pyrites Co., 145 Ala. 
252, 40 S 1028; Francis v. Sandlin, 
150 Ala. 583, 43 S 829; Johnston v. 
Little, 141 Ala. 382, 37 S 592; Keith 
v. McCord, 140 Ala. 402, 37 S 267; 
Freeman v. Stewart, 119 Ala. 158, 
24 S$ 31; Vandeford v. Stovall, 117 
Ala. 344, 23 S 30; Jones v. Caldwell, 
116 Ala. 864, 22 S 456; Robinson v. 
Allison, 97 Ala. 596, 12 S 382, 604; 
Lytle v. Sandefur, 93 Ala. 396, 9 S 
260; Orendorff v. Tallman, 90 Ala. 
441, 7 S 821; Ramage v. Towles, 85 
Ala. 588, 5 S 342. 
Ark.—Fry v. Str¢et, 37 Ark. 39. 
Colo.—Pollard v. Lathrop, 12 Colo. 
U7 yA Be 2a Ue 
Conn.—Giddings v. 
Conn. 538; Crocker v. 
Conn. 342. 


Emerson, 24 


Higgins, 7 

D. C.—Doremus v. Nat. Cotton 
Impr. Co., 39 App. 295. 

Fla.—King v. Dekle, 53 Fla. 940, 43 
S 586. 

Ga.—White-Diamond v. Hightower, 

“125 Ga. 191, 53 SE 1024, 5 AnnCas 
260; Doris v. Story,:122 Ga. 611,50 
SE 348; Gray v. Obear, 55 Ga. 138; 
Lang v. Brown, 29 Ga. 628; Beall v. 
Blake, 16 Ga. 119. 

Hawaii McBryde Sugar Co. v. 
Koloa Sugar Co.,,19 Hawaii 106. , 

Ill.— McGovern v. McGovern, 268 
Tll. 135, 108 NE 1024; Coel v. Glos, 
232 Ill. 142, 83 NE 529, 15 LRANS 
413; Glanz v. Miller, 230 Ill. 196, 82 
NE 591; Hertel v. Boismenue, 229 
Tll. 474, 82 NE 298; Wightman v. 
Evanston Yaryan Co., 217 Ill. 371, 75 
NE 502, 108 AmSR 258, 3 AnnCas 
1089; Jackson v. Glos, 144 Ill. 21, 32 
NE 536; Marsh v. Green, 79 Ill. 385; 
Smith v. Hollenback, 46 Ill. 252; Cur- 
tiss v. Brown, 29 Ill. 201; Bowles v. 
McAllen, 16 Ill. 30; Roth v. Burnham, 
126 Ill. A. 222. 

Ind.—Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610; Puritan Oil Co. v. Meyers, 39 
Ind. A. 1695; 80) NB) 8512 

Iowa.—Webster City First Nat. 
Bank v. Dutcher, 128 Iowa 413, 104 
NW 497, 1 LRANS 142. 

Ky.—Ochs v. Kramer, 107 SW 260, 
32 KyL 1762; Ayer, etc., Tie Co. v. 
Witherspoon, 100 SW 259, 30 KyL 
1067; Neale v. Keele, 2 T. B. Mon. 31. 

Meé.—Strout v. Lord, 103 Me. 410, 
69 A 694. 

Md.—Turpin v. Derickson, 105 Md. 
620, 66 A 276; Wright v. Santa Clara 
Min. Assoc., 12 Md. 448; Peters v. 
Van Lear, 4 Gill 249; White v. White, 
4 Md. Ch. 418. 

Mass.—Atkins v. Atkins, 195 Mass. 
124, 80 NE 806, 122 AmSR 221, 11 
LRANS 273; Boston Water Power Co. 


VembOston motes... Rs. Corp., 16) veick, 
512; Parker v. Lincoln, 12 Mass. 
16. 

Mich.—Owings . v. Owings, 150 


Mich. 609, 114 NW 393; Clinton Tp. v. 


Teachout, 150 Mich. 124, 111 NW 
1052. 
Minn.—Smith v. Glover, 44 Minn. 


269, 46 N. W. 406. 
Mo.—Crow v. Clay County, 196 Mo. 
234, 95 SW 369; Robertson v. Brown, 


EQUITY ; 


187 Mo. 452, 86 SW 187, 106 AmSR 
485. 

N. J.—Fletcher v. Newark Tel. Co., 
55 N. J. Eq. 47, 35 A 9038. 

N. M.—Maxwell Land Grant, etc., 
Co. v. Thompson, 1 N. M. 603. 

N. Y.—Ford y. Chase, 118 App. Div. 
605, 103 NYS 380 [aff 189 N. Y. 504 
mem, 81 NE 1164 mem]; Keenan v. 
Keenan, 12 NYS 747; Lexington, etc., 
R. Co. v. Goodman, 25 Barb. 469; 
Reid v. Vanderheyden, 5 Cow. 719; 
Grant v. Duane, 9 Johns. 591; Muir v. 
Leake, etc., Orphan House, 3 Barb. 
Ch. 477; Garr v. Bright, 1 Barb. Ch. 
LBZ: 

N. C.—Gilbert v. James, 86 N. C. 
244; Reeves v. Adams, 17 N. C. 192. 

N. D.—Smith v. Bradley, 112 NW 
1062; Bennett v. Glaspell, 15 N. D. 
239, 107 NW 45. 

Or.—Roots _ v. 
Lumber Co., 50 Or. 
PIs 2, 

Tenn.—La Grange, ete, R. Co. v. 
Rainey, 7 Coldw. 420; Renshaw v. 
Tullahoma First Nat. Bank, (Ch. A.) 
63 SW 194. 

Tex.—Austin v. Cahill, 99 Tex. 172, 
88 SW 542, 89 SW 552. 

Wash.—Breeze v. Lone Pine-Sur- 
prise Cons. Min. Co., 39 Wash. 602, 
81 P 1050. 

W. Va—Adams vy. Guyandotte 
Valley R. Co., 64 W. Va. 181, 61 SE 
341; Starn v. Huffman, 62 W. Va. 422, 
59 SE 179; Barr v. Clayton, 29 W. Va. 
256, 11 SE 899; Chapman v. Pitts- 
burgh, etc., R. Co., 18 W. Va. 184. 

Wis.—Roller y. Spilmore, 13 Wis. 
26. 

{a] The unnecessary multiplica- 
tion of parties should be avoided, and 
therefore whenever persons have no 
interest at stake in the cause they 
should not be joined. Bruen,v. Crane, 
DMN td Ud oS Ua 

[b] Where it does not appear in 
the pleadings or otherwise in the 
case that a person has an interest in 
the subject matter of the suit, he is 
not a necessary party. Beal v. 
Blake, 16 Ga. 119; Chapman y. Pitts- 
burgh, ete., R. Co., 18 W. Va. 184. 

[c] Averment that defendant has 
no interest.—A bill by persons claim- 
ing to be next of kin of a testator, 
against the executors, for an account, 
making persons claiming an interest 
in the personal estate as next of kin 
parties defendants, but alleging that 
the latter have no right, title, or in- 
terest in the estate, either as next 
of kin or otherwise, is demurrable as 
to them. Muir v. Leake, ete., Orphan 
House, 3 Barb. Ch. (N. Y.) 477. 

[d] Party omitted in amended 
bill—Where a defendant to the or- 
iginal bill was not made a party to 
an amended bill, it was held proper 
to proceed to decree without him, 
where the court could see that he 
had no interest in the subject matter 
of the litigation. La Grange, ete., 
Co. v.. Rainey, 7 Coldw. (Tenn.) 
420. 

fe] On bill to annual deeds to 
third persons which defendant had 
fraudulently induced plaintiff to de- 
liver to him, the third persons, al- 
though grantees named in the deeds, 
are not necessary parties when they 
have not received the deeds and had 
no part in the transaction. Radcliff 
v. Noyes, 43 Ill. 318. 

Nature of interest required see 
infra §§ 255-271. 

Necessary or indispensable parties 
see infra §§ 276-297. 

Persons without legal or beneficial 
interest see infra § 258. 

Proper but not indispensable 
parties see infra §§ 298-30 

25. Kerr v. Watts. 6 Wheat, (U. 
S.) 550, 5 L. ed. 328; Cella v. Brown, 


Boring Junction 
298, 92 P81, 94 


[§ 254 


sons without interest and against whom the bill 
seeks no relief,?° or against whom plaintiff is en- 
titled to no relief and against whom the suit if 
brought to a hearing must “be dismissed,?* ought not 


144 Fed. 742, 75 CCA 608 [certiorari 
den 202 U. S. 620 mem, 26 SCt 766 
mem, 50 L. ed. 1174 mem]; King v. 
Dekle, 53 Fla. 940, 43 S 586; Smith v. 
Hollenback, 46 Ill. 252; Lehigh Val- 
Co. v. Graham, 64 Pa. Super. 


[a] A bill for partition cannot be 
maintained by a person who has no 
interest in the land sought to be 
partitioned, even though he describes 
himself as “guardian” of the owner. 
Bowles v. McAllen, 16 Ill. 30. See 
also generally Partition [30 Cyc 188]. 

Plaintiffs generally see infra 
§§ 303-307. 

26. U.S.—Kerr v. Watts, 6 Wheat. 
550, 5 L. ed. 328; Patton v. Marshall, 
173 Fed. 350, 97 CCA 610, 26 LRANS 
127; Union Mill, etc., Co. v. Dang- 
berg, 81 Fed. 73; Colonial, etc., Mortg. 
Co. v. Hutchinson Mortg, Co., 44 Fed. 
219; Van Bokkelen v. Cook, 3 F. Cas. 
No. 16,831, 5 Sawy. 587; Trecothick 
v. Austin, 24 F. Cas. No. 14,164, 4 
Mason 16. 

Ala.—McGhee af 104 
Ala. 116, 16 S 14 

Fla. —Southern is Ins., etc., Co. v. 
Lanier, 5 Fla. 110, 58 AmD 448. 

Ga.—Giddens vy. Alexander, 127 Ga. 
734, 56 SE 1014; Kenan vy. Miller, 2 
Ga. 325. 

Ill—kKratz v. Buck, 111 Ill. 40; 
Deniston v. Hoagland, 67 Ill. 265; 
Chicago Edison Co. v. Fay, 62 Ill. A 
55 [aff 164 Ill. 323, 45 NE 534]. 

Ky.—Proctor Coal Co. v. Tye, 123 
Ky. 381, 96 SW 512, 29 KyL 804. 

Md.—Wright v. Santa Clara Min. 
Assoc., 12 Md. 443. 

Mass.—Pratt yv. Boston, etc., R. Co., 
126 Mass. 443. 

Mich.—Field v. Ashley, 79 Mich. 
231, 44 NW 602. 

oo Mtiss: -—Hopson y. Harrell, 56 Miss. 

Mo.—Mountain Grove Creamery, 
etc., Co. v. Willow Springs Creamery 
Co., (A.) 202 SW 1054; State v. Brad- 
ley, 193 Mo. 33, 36, 91 SW 483 [quot 


Alexander, 


yc]. 

N. J.—Wheeler, etce., Mfg. Co. v. 
BPiler, 52) Nig. | Bay) 16 28 netic ees 
Swedish Evangelical Lutheran 


Church v. Shivers, 16 N. J. Eq. 453; 
Randolph v. Daly, 16 N. J. Eq. 313. 
N. Y:—Hammond vy. Pennock, 61 
N. Y. 145; Briggs v. Davis, 20 N. Y. 
15, 75 AmD 363; Biddle Purchasing 
Co. v. Snyder, 109 App. Div. 679, 96 
NYS 356; Lexington, etc., R. Co. v. 
Goodman, 25 Barb. 469; Walton v. 


James, 11 NYWklyDig 508; Garr v. 
Bright, 1 Barb. Ch. 157; Miller v. 
McCan, 7 Paige 451. 
S. C.—Griffin v. National ee 
etc., Co., 79 S.C. 351, 60 SH 70 
Eng.—Ling v. Colman, ioe " Beav. 


370, 50 Reprint 624; Mare v. Ma- 
lachy, 1 Myl. & C. 559, 13 EngCh 559, 
40 Reprint 490. 

[a] Amended bill—Where parties 
are before the court on the original 
bill, they need not be made varties 
to an amended bill, if no relief is 
sought against them. Beckham v. 
Dunean, (Va.) 5 SE 690. 

Persons against whom rights are 
waived see infra § 281. 

27. U. S.—Mississippi, ete., R. Co. 
v. Ward, 2 Black 485, 17 L. ed. 311; 
Hart v. Buckner, 54 Fed. 925, 5 CCA 
1; Woolstein v. Welch, 42 Fed. 566; 
Cole Silver Min. Co. v. Virginia, ete., 
Water Co., 6 F. Cas. No. 2,990, 1 
Sawy. 685; West v. Randall, 29 F. 
Cas. No. 17,424, 2 Mason. 181. 
Beer eet v. Bennett, 48 Ala. 

Ark.—Peay v. Wright, 22 Ark. 198. 


Tll.—Roth v. Burnham, 126 Ill. A. 


222. 


Iowa.—Anderson v. Orient F. Ins. 


Co., 88 Iowa 579, 55 NW 348. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- §§ 254-256] 


in general to be made defendants. 


each party must be made to appear from the bill.?8 

[§ 255] 3. Nature of Interest Required—a. In 
While the general rule that all persons 
materially interested should be made parties and 
that persons without interest should not be made 
parties 1s everywhere conceded, both branches of 
the rule are subject to well-established exceptions,?® 
and the rule itself is often difficult of application. 
It is perhaps impossible to state any universal theo- 
rem or test by which it may be determined when a 
person has an interest of a nature and extent suffi- 
cient to render him a necessary or proper party 
within the meaning of the rule.?° A substantial in- 
terest without reference to its precise character is 
But the interest must be an in- 
terest in fact, as distinguished from a mere nominal 


General. 


within the rule.®1 


Ky.—Todd v. Gaeta 
Marsh. 425. 
te haa a tee v. Upham, 13 Pick. 

Miss.—Simmons  y. Ingram, 60 
Miss. 886; Attala County v. Niles, 58 
eae 48; Beatty v. Smith, 10 Miss. 

Mo.—State v. Bradley, 193 Mo. 33, 
91 SW 483. 

N. J.—Van Keuren vy. McLaughlin, 
21 N. J. Eq. 163; Vanderpool v. Van- 
derpool, 3 N. J. Eq. 120. 

N. Y.—Blatchford vy. Ross, 54 
vig 42, 37 HowPr 110, 5 AbbPrNS 

Pa.—Burke vy. Teller, 1 Pa. Dist. 238, 
it Pa. Co. bY: 


Sterrett, 


Wis.—Mash v. Bloom, 126 Wis. 
385, 105 NW 881. 
Eng.—Wych v. Meal, 3 P. Wms. 


810 note i, 24 Reprint 1078 [cit De 
Golls v. Ward, Hil. T. 1732]. 

[a] Bule applied.—‘“It is also a 
that no one need be made a 
party, against whom, if brought to 
a hearing, the complainant can have 
no decree. For this reason a re- 
siduary legatee need not be made a 
party to a bill by a legatee against 
an executor. De Golls v. Ward. Hil. 
T. 1732 [cit Wych v. Meal, 3 P. Wms. 
310 note i, 24 Reprint 1078]; Lawson 
v. Barker, 1 Bro. Ch. 303, 28 Reprint 
1147. Nor in such cases are other leg- 
atees, out of personal estate only, 
necessary parties; although, where a 
legatee out of real estate files a bill, 
every legatee whose legacy is charged 
on such real estate ought to be before 
the court.’ Todd v. Sterrett, 6 J. J. 
Marsh. (Ky.) 425. 

28. Beall v. Blake, 16 Ga. 119; 
Pease v. Sandusky Steamboat Co., 1 
On. Dee. (Reprint) 150, 2 WestLJ 

50. 

Averments as to title and interest 
of parties see infra §§ 418, 419. 

29. Exceptions as to necessary or 
indispensable parties: see infra 
§§ 278-297. 

Persons without interest joined for 
discovery see infra 72. 

Proper but not indispensable par- 
ties see infra §§ 298-302. 

80. Sears v. Hardy, 120 Mass. 524; 
Fitzgibbon v. Barry, 78 Va. 755. 

[a] Reason for difficulty.—‘“The 
truth is, that the general rule jn re- 
lation to parties, does not seem to 
be founded on any positive and uni- 
form principle; and therefore it does 
not admit of being expounded by 
the application of any universal 
theorem, as a test. It is a rule 
founded partly in artificial reason- 
ing, partly in considerations of con- 
venience, partly in the solicitude of 
courts of equity to suppress multi- 
farious litigation, and partly in the 
dictate of natural justice that the 
rights of persons ought not to be 
-affected in any suit without ‘giving 
them an  opportunitv to defend 
them.” Story’s Eq. Pl. § 76c [quot 
with approval Union Mill, ete., Co. 
v. Dangberg, 81 Fed._73, 87: Fitz- 
gibbon vy. Barry, 78 Vian 1 DOs 


EQUITY 


The interest of 


party.*® 


[b] Three classes of interests 
necessitating joinder.—‘“With respect 
to the nature of the interest which 
requires a person to be joined in a 
suit, there is, of course no difficulty 
as to persons against whom relief is 
expressly asked. But with respect 
to those who are incidentaliy con- 
nected with the relief asked against 
others, the line of demarkation is 
less easy to draw. The interests, 
however, which require such joinder 
seem generally referable to one of 
the three following heads: First, in- 
terests in the subject-matter which 
the decree may affect, and for the 
protection of which the owners are 
joined; secondly, concurrent claims 
with the plaintiff, which, if not 
bound by the decree, may be after- 
wards litigated; and thirdly, liability 
to exonerate the defendant or to con- 
tribute with him to the plaintiff's 
claim.” Adams Eq. (8th ed) p 314. 

81. Farr v. Gilreath, 23 S. C. 502. 

Slight and remote interests see 
infra § 259. 

32. Baker v. Rowan, 2 Stew. & P. 
(Ala.) 861, 365; Lang v. Brown, 29 
Ga. 628. 

“To constitute a necessary party to 
a suit in Chancery, there must exist, 
not only a nominal title or interest, 
but an interest in fact; or, such an 
agency or trust, in right of another, 
as to make his recognition as a party 
essential to the security of the prin- 
cipal, or cestui que trust. It has 
peen so held, in this court. Here the 
cestui que trust, being himself a 
party, ‘and the _ trustee presumed 
without interest, it was unnecessary 
to have made the latter a party.” 
Baker v. Rowan, supra. 

33. Michigan State Bank v. Gard- 
ner, 3 Gray (Mass.) 305; State v. 
Bradley, 193 Mo. 33, 36, 91 SW 483 
[quot Cyc]; Mt. Grove Creamery, etc., 
Co, v. Willow Springs Creamery Co., 
(Mo. A.) 202 SW 1054; Van Keuren v. 
McLaughlin, 21 N. J. Hq. 163; Teil- 
lard v. Green, 6 Porto Rico Fed. 379. 

[a] Distinction between interest 
in subject matter and in object of suit. 
—(1) “The interest which requires 
persons to be made parties, is an in- 
terest in the question in controversy, 
or in the object of the suit, and not 
a mere interest in the property that 
is the subject matter of the suit, 
that cannot be affected by it. The 
rule laid down by Story’s Eq. Pl., 
§ 72, that ‘it is not all persons who 
have an interest in the subject mat- 
ter of the suit, but in general, those 
only who have an interest in the ob- 
ject of the suit, who -are ordinarily 
required to be made parties,’ and by 
Calvert, in his treatise on parties to 
suits in equity, p. 10, ‘the propriety 
of a person being made a party de- 
pends upon his interest, not in the 
subject matter, but in the object of 
the suit:’ has been the rule adopted 
and acted on, in this court. A mort- 
gage made subject to a prior mort- 
gage, or to a lease, or to a life es- 
tate, or on land encumbered by 


title or interest.*? 
must be in the object rather than in the subject 
of the suit,?* and that one is not a proper party 
to a suit, although he may be interested in the sub- 
ject matter, if the decree to be rendered cannot af- 
fect such interest ;** certainly he is not a necessary 
Conversely all are necessary parties who 
have an interest in the subject matter which may 
be affected by the decree.*® 
but for a general guide, and the precise limits of 
its application can best be determined by an enu- 
meration of various classes of cases wherein it has 
been held to justify the inclusion or omission of 
certain persons as parties.*7 } 

[§ 256] b. Holder of Legal Title. 
with the legal title to the demand in question should 
usually be made a party,®* as otherwise he might 
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It has been said that the interest 


The rule is intended 


The person 


ground rent, or by tax assess- 
ments, which take precedence of all 
interests in the lands, has been al- 
lowed to be foreclosed without mak- 
ing the prior mortgagee, lessee, life 
tenant, owner of ground rent, or the 
municipal corporation to whom the 
taxes were due, parties, although in 
these cases, Such persons have a 
clear interest in the land which is 
the subject matter of the suit. The 
rule has been that it is not necessary 
to make any one a party, against 
whom the complainant does not ask, 
and is not entitled to any relief, and 
as against whom the bill must be dis- 
missed, with costs, upon demurrer, 
or at the final hearing.” Van Keuren 
v. McLaughlin, 21 N. J. Eq. 163, 165. 
See also Wilson v. Castro, 31 Cal. 
420 (to like effect). (2) All persons 
interested in the subject matter of a 
suit with respect to its object are 
necessary parties to the suit. Howth 
vy. Owens, 29 Fed. 722. - 

34. Peay v. Wright, 22 Ark. 198; 
Hirsch v. Adler, 21 Ark. 338; Gossett 
v. Kent, 19 Ark. 602; Crocker v. Hig- 
gins, 7 Conn. 342; Wightman v. 
Evanston Yaryan Co., 217 Ill. 371, 75. 


NE 502, 108 AmSR’ 258, 3 Annas 
[a] Application of rule-—(1) In a 


bill to set aside a deed and for an 
accounting, one conceded to be a 
bona fide purchaser is not a proper 
party. Linnell vy. Lyford, 72 Me. 
280. (2) Where new defendants 
are brought in by bill in the nature 
of a supplemental bill, the original 
defendant should not be made a 
party, if the decree against the new 
defendants will not affect his inter- 
est. Chase v. Searles, 45 N. H. 511. 
(3) In a suit for an accounting of 
rents, it is improper to join a tenant 
whose term must expire during a 
period in which it is conceded de- 
fendant is entitled to the rents. 
Covenhoven v. Shuler, 2 Paige 
(N. Y.) 122, 21 AmD 73. (4) Where 
one’s interest arises out of a collat- 
eral liability oniy, he is not a proper 
party, even though ‘the decree may 
be evidence against him in a future 
controversy. Austin v. Richardson, 
1 Gratt. (42 Va.) 310. 

35. See infra § 276. 

36. Wilson v. Castro, 31 Cal. 420. 

Necessary or indispensable parties 
see infra §§ 276-297. 

87. See infra §§ 256-274. 

Rule as one of convenience see 
infra § 274. 

3s. U. S.—Caldwell v. Taggart, 4 
Pet. 190, 7 L. ed. 828; Woodward v. 
McConnaughey, 106 Fed. 758, 45 CCA 
602; Upham v. Brooks, 28 F. Cas. No. 
16,796, 2 Story 623. 

Ala.—Winn v. Fitzwater, 151 Ala. 
171, 44 S 97; Acree v. Stone, 142 Ala. 
156; 37 S.934. 

Conn.—Crocker 
Conn. 342. 

Fla.—Sarasota Ice, ete., Co. v. 
Lyle, 53 Fla. 1069, 43 S 602; Gibson 
vi Tuttle,” 53. 9Rlas’ 979" 43'S ) 310s 
Florida Land Rock Phosphate Co. v. 


v. Higgins, 7 


264 [210.J.] 


proceed at law notwithstanding the decree, unless 
restrained in an independent suit in equity.®® There- 
fore, in suits by persons claiming under a trust, 
express or implied, the trustee or other person in 
whom the legal estate is vested should be made a 
But a trustee is not al- 


party to the ‘proceeding.*° 
ways an indispensable party.*t 
[$*257]" ¢. 


Anderson, 50 Fla. 501, 39 S- 392; 
Indian River Mfg. Co. v. Wooten, 48 
Hla. 271, 37 S 73d. 

Ill.— Nolan vy. Barnes, 268 Ill. 515, 
LOSE NE 3163) Dubs Vv. .Heli, -167 | Tl: 
514, 47 NE 766; Abbott v. Inghram, 
206 Ill. A. 551; Thickson v.. Barry, 
138 Ill. A. 100; Pinkney v. Weaver, 
Ito 41) Ay 582 [ati 216 20). 185,).74 
NE 714]; Merchants’ Bldg., Impr. 
Co. v. Chicago Exch. Bldg. Co., 108 
Ill. A. 54; Consolidated Stanley Min., 
ete. Co...v.. Loeber, 96, Ill. A. 128° 
| Ky.—Riley v. Wiley, 3 Dana 75. ; 

Miss.—Cannon v. Barry, 59 Miss. 
289. 

Mo.—Shelton v. Harrison, 182 Mo. 
A. 404, 167 SW 634. 

N. H.—Batchelder vy. Wendell, 36 
N. H. 204. 

N. Y.—Delcambre v. Delcambre, 
QTOPINE Yin 460, 1040 NB 950: frev..149 
App. Div. 952 mem, 135 NYS 1118 
mem]; Townsend vy. Bogert, 126 
N. Y. 370, 27 NE 555, 22 AmSR 835 
[rev 59 N. Y. Super. 19, 12 NYS 461, 
20 NYCivProc 262]. 

Pa.—Collins vy. Stone, ish Pa. Dist. 
432. 

R. I.—Sprague v. Stevens, 37 R. I. 
Toi AL A3. 

Utah.—Rasmussen v. McKnight, 3 
tah sib sar 83.4. Reb 26. 

W. Va.—Bragg v. United Thacker 
Coal Co., 70 W. Va. 655, 74 SE 946; 
Gall v. Gall, 50° W. Va. 523, 40 SE 
380; Williamson v. Jones, 43 W. Va. 
562, 27 SE 411; Chapman v. Pitts- 
burgh, ete., R. Co., 18 W. Va. 184. 

“ “All persons are to be made par- 
ties who are legally or beneficially 
interested in the subject matter and 
result of the suit;’ extending, in most 
cases, to heirs-at-law, trustees and 
executors.” Caldwell v. Taggart, 4 
Pet. (U. S.) 190, 202, 7 L. ed. 828. 

[a] It is a general but not a uni- 
versal rule that the party holding the 
legal title must be made a party. 
Sanders v. Godley, 23 Ala. 477. 

39. 1 Daniell Ch. Pl. & Pr. p 192. 

40. U. S.—O’Hara v. McConnell, 93 
U. S. 150, 23 L. ed. 840; Caldwell v. 
Taggart, 4 Pet. 190, 7 L. ed. 828. 

Ky.—McCormick v. McCormick, 5 
SW. 578, 9 KyL 519. 

Me.—Wakefield v. Marr, 65 Me. 341. 

Miss.—Cannon v. Barry, 59 Miss. 
289. 

N. J.—Mackey v. Mackey, 71 N. J. 
Eq. 686, 63 A 984; Dunn v. Seymour, 
HHeONE ds Lue 22 OF 

N. Y.—Champlin vy. Champlin, 4 
Edw. 228. 

N. C.—Barrett v. Brown, 86 N. C. 


556; Carter v. Jones, 40 N. C. 196, 49 
AmD 425. 

Pa.—Potter v. Hoppin, 10 Phila. 
396. 


Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 568. 

W. Va.—Tavenner v. Barrett, 21 
W. Va. 656; Chanman v. Pittsburgh, 
ete., R. Co., 18 W. Va. 184. 

See also Trusts [89 Cyc 473, 608]; 
and infra § 277. 

[a] The heir at law of the trustee 


Equitable or Beneficial Owners. Per- 
sons equitably or beneficially entitled are proper * 
or necessary #* parties as the case may be,** and 
herein lies one of the principal distinctions between 
proceedings at law and proceedings in. equity, for at 
law the bare legal title is alone considered, while 
in equity the real beneficial or equitable title is 
often considered to the exclusion of the legal title.** 

[§ 258] d. Persons without Legal or Beneficial 


EQUITY 


Interest. 


the decree, are 
ties.*6 
[$259 ae. 


[§ 261] g. 
Mere desires in 
troversy do not 


should be made a party where the 
trustee is dead and there is no sub- 
stituted trustee, because the fee of 
the land was in the trustee during 
his life and at his death it descended 
to his heir at law. Without the heir’s 
presence, or the presence of a sub- 
stituted trustee in whom the fee 
could vest, it is not represented in 
court, and the court cannot decree a 


conveyance. Leroy vy. Charleston, 20 
Sa Gane 
41. See infra § 302. 


42. Proper parties see infra § 298. 
sine Necessary parties see infra 
76. 


44. U. S.—Caldwell v. Taggart, 4 
Pet. 190, 7 L. ed. 828; Smith v. Port- 
land, 30 Fed. 734; Bland v. Fleeman, 
29 Fed. 669. 

Ala.—Winn v. Fitzwater, 151 Ala. 
171, 44 S 97. 

a ae .—Crocker y. Higgins, 7 Conn. 

4 

Fla.—Sarasota Ice, ete, Co. v. 
Lyle, 53 Fla. 1069, 48 S 602; Gibson 
Veo SeUbtle, «be Fla. O79) abn oS OL O 
Florida Land Rock Phosphate Cones 
Anderson, 50 Fla. 501, 39 S 392; In- 
dian River Mfg. Co. vy. Wooten, 48 
ASIEN 77 (Cl AR Wiese ye rie be 

Ida.—Cunningham vy. Nampa Bank, 
Opa Gb Ots Hoorn ake PATIAS Ee, 
257, 10 LRANS 706. 

Ill1—Nolan v. Barnes, 268 Ill. 515, 
109 NE 316; Cowan v. Kane, 211 Ii. 
572, 71 NE 1097; Gordon v. Johnson, 
186 Ill. 18, 57 P 790; Smith v. Britten- 
ham, 109 Ill. 540; Elder v. Jones, 85 
Ill. 3884; Moore v. School Trustees 
School witp: 33,-.190 Tll 8 3e—Hoare. v- 
Harris, 11 Ill. 24; Frye v. State Bank, 


10 Ill. 332; Abbott v. Inghram, 206 
Ti. A Dole Eh nieksonw ve barry. Los 
Tll. A. 100; Pinkney v. Weaver, 115 


Ds Any Do 2 hathy eke, PL 85. 27.4 INE 
714]; Merchants’ Bldg. Impr. Co. v. 
Chicago Exch. Bldg. Co., 108 Til. A. 


54; Consolidated Stanley Min., ete., 
Co. v. Loeber, 96 Ill. A. 128. 
Kan.—Ross vy. Noble, 6 Kan. A. 


361, 61 BP 792. 
Mich.—Bridgman vy. McIntyre, 150 
Mich. 78, 118 NW 776. ; 

182 Mo. 


A. 404, 167 SW 634. 
N. H.—Batchelder v. Wendell, 36 

Ne Eee 2048 

(Ch, P 


N. J.—Sparks v. McDonald, 
41 A 369; Dunn v. Seymour, 11 N. 
Eq. 220. 

N. Y.—Delcambre y.° Delcambre, 
210 N. Y. 460, 104 NE 950 [rev 149 
App. Div. 952 mem, 135 NYS 1118 
mem]; Townsend v. Bogert, 126 N. Y. 
370, 27 NE 555, 22 AmSR 835: [rev 
59 N. Y. Super. 19, 12 NYS 461, 20 
NYCivProc 262]. 
ere C.—Barrett v. Brown, 86 N. C. 


Pa.—Potter v. Hoppin, 10 Phila. 
396. 
1,91 A 43 

Tex.—Woods v. Bell, (Civ. A.) 195 
Sw 902. 


Va.—Jameson vy. Deshields, 3 


Slight and Remote Interests. 
interest, however slight *7 or remote,*® is sufficient 
to require or justify making its possessor a party. 
But persons whose interest is very small may be 
omitted where it is impracticable to join them.*® 

[§ 260] f. Simple Contract Creditors. 
ple contract creditor has no such interest as entitles 
him to be made a party to a bona fide litigation car- 
ried on as to the title of the debtor’s property.®°® 


[§§ 256-261 


Persons with neither legal nor beneficial . 
interest in the suit, and who cannot be affected by 


neither necessary nor proper par- 


Any 


A sim- 


Desires or Wishes Insufficient. 
relation to the subject of the con- 
constitute a sufficient interest with- 


Gratt. (44 Va.) 4; Crawford v. Mc- 
Daniel, 1 Rob. (40 Va.) 448. 

W. Va.—State v. Flanagan, 77 W. 
Va. 505, 87 SE 878; Oneal v. Stimson, 
61 W. Va. 551, 56 SE 889; Gall v. 
Gall, 50 W. Va. 523, 40 SE 380; Wil- 
liamson jv. Jones, 43 W. Va. 562, 27 
SE 411; 64 AmSR 891, 38 LRA 694; 
Rexroad v. McQuain, 24 W. Va. 32; 
Chapman vy. Pittsburgh, ete., R. Co., 
18 W. Va. 184; Fleming v. Holt, 12 
Wire wawedligs TAS 

45. Crawford v. McDaniel, 1 Rob. 


(40 Va.) 448. 

Revie party in interest see infra 
46., Hry, xv. ‘Street, 37) Ark. §3os 

Smith v. Brittenham, 109 Ill. 540; 

Simmons vy. Ingram, 60 Miss. 886. 

See also § 254; and infra 


supra 
§§ 276, 298. 

Persons who have parted with all 
interest see infra § 265. 

47. Dursley v. Fitzhardinge, 6 
Wesson cod, 3 LoReprint Lon. 

“A vested interest, though in pos- 
sibility the least valuable, that could 
be conceived, is yet of some value in 
consideration of Law; and gives a 
right to preserve testimony.” Durs- 
ley v. Fitzhardinge, 6 Ves. Jr. 251, 
259, 31 Reprint 1036. : 

48. Champlin y. Champlin, 4 Edw. 
CN. Yay 228s 

49. See infra § 278. 

50. Wightman v. Evanston Yar- 
yan. Co., 217 Till. 371, 75 NE 502; 108 
AmSR 258, 3 AnnCas 1089; Postal 
Tel. Cable Co. v. Snowden, 68 Md. 
118, 12 A 549; Alleman v. Sayre, 79 
W. Va. 763, 91 SE 805, LRA1917D 
1002. See Flournay v. Bullock, 11 
Neg Ml 87) 466 547. b or iureA. Wao 
(simple contract creditor not enti- 
tled to intervene). 

“In a remote and indefinite way, 
every creditor may be considered as 
interested in the property of his 
debtor. If he reduces his debt to 
judgment, he may enforce the col- 
lection of it out of his debtor’s prop- 
erty; and in the cases mentioned in 
the attackment laws he may, with- 
out a judgment, proceed against the 
property of a non-resident, abscond- 
ing, or fraudulent debtor. And also 
in case of a conveyance, contract, or 
other act by a debtor, which is 
fraudulent against his creditors, they 
may, under the Act of 1835, c. 380, 
§ 2, without obtaining judgment file 
a bill in equity for relief against the 
fraud. But where a person in pos- 
session of property, or claiming title 
to it, is engaged in a bona fide liti- 
gation concerning it, a simple con- 
tract creditor can in no case what- 
soever become a party to the suit, 
or be heard to make averments in 
opposition to the judgment rendered 
in it. If liens, general or specific, 
exist or are alleged to exist against 
the property, the law provides meth- 
ods by which they may be satisfied 
or contested.” Postal Tel. Cable Co. 
ROSEN lao 68 Mas 118) 123, 124 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aan 


.in the hands of the receiver. 


§} 261-264] 


in the meaning of the rule.52 


[§ 262] h. Interest Defeasible by Act of De- 
fendant. Where plaintiff’s interest might be barred 
or defeated at any time by an act of defendant his 
interest is not such as will sustain a bill in equity.®2 
Vested Remainders or Reversious. 
Persons having a vested remainder or a reversion 
should be made parties where such interests will be 
The rule is otherwise 
where the controversy is wholly as between the own- 
ers of the particular estate, and the decree cannot 
affect the interests in remainder or reversion.®4 


[§ 263] i. 


affected by the decree.®? 


[a] General creditors of an in- 
solvent bank who have no title to 
the assets nor any lien thereon are 
not_ necessary parties to a_e suit 
against the receiver of the bank, 
having for its purpose the establish- 
ment of a right of preference in pay- 
ment out of the assets of the bank 
Alle- 
man v. Sayre, 79 W. Va. 763, 91 SH 
805, LRA1917D 1002. 

51. Crocker v. Higgins, 
342. 
“By interest, it is observable, is 
meant something more than is com- 
prised in the most ardent wish or 
partial feeling. It implies a right 
in the subject of controversy, which 
a decree, more nearly or remotely, 
may affect.” Crocker v. Higgins, 7 
Conn. 342, 346. 

52. Fitzgibbon v. Barry, 78 Va. 
755 [dist Collins v. Lofftus, 10 Leigh 
(37 Va.) 5, 34 AmD 719; Richardson 


7 Conn. 


v. Davis, 21 Gratt. (62 Va.) 706; 
Hartman’s App., 90 Pa. 203; Matter 
of Sherpard’s Trusts, 4 De G F & 
J. 423, 45 Reprint 1247]. See also 
supra § 141. 

53. Ala.—Sanders vy. Godley, 23 
Ala. 473. 

Cal.—Whitney v. Higgins, 10 Cal. 


547, 70 AmD 748. 

Ill.— Pinkney v. Weaver, 115 Ill. A. 
582 [aff 216 Tll. 185, 74;.NE 714]. 

Ky.—Stevens v. Terrel, 3 T. B. 
Mon. 131. 

Miss.—Hunt v. Booth, Freem. 215. 

N. Y.—Sherman y. Burnham, 6 
Barb. 493; Champlin v. Champlin, 4 
Edw. 228. 

N. C.—Smith v. Kornegay, 54 N. C. 
40. ‘ 

Ss. C.—Williman v. Holmes, 25 S.C. 
Eq. 475; Bofil v. Fisher, 24 S. C. Eq. 
2, 55 AmD 627. - 

W. Va.—Williamson v. Jones, 43 
W. Va. 562, 27 SE 411, 64 AmSR 891, 
38 LRA 694. f 

Wis.—Plano Mfg. Co. v. Kindschi, 
131 Wis. 590, 111 NW 680, 11 AnnCas 
1039. 

[a] Where a remainder is vested 
subject to open and let in after-born 
remaindermen of the same class, the 
remaindermen in esse should be made 
parties. Levy v. Levy, 29 NYS 384, 
31 AbbNCas (N. Y.) 468. See also 
infra § 294. 

[b] Remote vested interests.—In 
Dursley v. Fitzhardinge, 6 Ves. Jr. 
251, 264, 31 Reprint 1086, a bill to 
perpetuate testimony of the legiti- 
macy of the plaintiffs, entitled in re- 
mainder in tail after an estate for 
life, there was a demurrer by the 
seventh and eighth in remainder after 
the plaintiffs and the other defend- 
ants, all infants, which was over- 
ruled upon the ground that any in- 
terest, however slight, was sufficient 
to justify making them parties. The 
court said: “The whole reasoning 1n 
Smith v. Atty.-Gen. [cit Allan v. Al- 
lan, 15 Vés. Jr. 133, 33 Reprint, 705], 
goes to this point; that a remainder- 
man has a present interest, future in 
enjoyment, but as real in the con- 
templation of the law, as if he was 
then seised in fee; and as against 
another person having a real interest 
of the same nature that case has 
gone the length of deciding that a 
pill to perpetuate testimony is cap- 
able of being supported, and a de- 
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[§ 264] j. 


eral rule,°> and 
Olt 


murrer to it could not be allowed.” 

{c] A vremainder in fee after an 
estate tail (1) is not such an inter- 
est as to require its owner to be 
made a party. Cockburn v. Thomp- 
son, 16 Ves. Jr. 321, 33 Reprint 1005; 
Anonymous, 2 Hq. Cas. Abr. 166, 22 
Reprint 141 (where on bill to impeach 
a settlement a demurrer on _ the 
ground that the remainderman ex- 
pectant on an estate tail was not 
made a party was overruled, “be- 
cause such remainderman is not re- 
garded in equity, neither can he be 
bound’). (2) It has been remarked 
by Lord Hldon that there are cases 
where it may be proper, if not indis- 
pensable, to make a subsequent re- 
mainderman, after the first estate of 
inheritance, a party; as, for example, 
where the prior estate of inheritance 
is a fee tail in a minor, for in such 
a case it may be said that the tenant 
in tail may never be able to bar him; 
and if he is joined in Such a case 
it is no cause for a demurrer. Durs- 
ley v. Fitzhardinge, 6 Ves. Jr. 251, 
31 Reprint 1036. 

Remainders and reversions gen- 


erally see Estates §§ 130, 175, 179, 
190. 
54. Lawson v. Bonner, 88 Miss. 


235, 40 S 488, 117 AmSR 738 (parti- 
tion between life tenants). 

55. Fla.—Taylor v. Mathews, 53 
Fla. 776, 44 S 146. 

Tll—Temple v. Scott, 143 Ill. 290, 
32 NE 3€6; Green v. Grant, 143 Ill. 
61, 32 NE 369, i8 LRA 381; Pinkney 
v. Weaver, 115 Ill. A. 582 [aff 216 
Tll. 185, 74 NE 714]; Kelley v. New- 
man, 79 Jll. A. 285. 

Mo.—Collins v. Crawford, 214 Mo. 
167, 112 SW 538, 127: AmSR 661. 

N. Y.—Reid v. Vanderkhoyden, 5 
Cow. 719 (per Colden, S). 

Pa.—Keene’s App., 60 Pa. 504. 

Va.—Fitzgibbon y. Barry, 78 Va. 
755. 

Eng.—Atty.-Gen. v. Goddard, Turn. 
& R. 348, 12 EngCh 348, 37 Reprint 
1134. 

[a] Reason for rule.—‘If those 
who have existing interests, imme- 
diate or remote in the time of en- 
joyment, but which must certainly 
fall into possession at some time, do 
not call the executor or trustee to 
account, or if there be none such, it 
does not seem to be necessary to the 
due administration of justice, that 
one having nfo interest should main- 
tain a suit that may never result in 
any benefit to himself.” Kane’s App., 
60 Pa. 504, 510. 

[b] Interest in default of issue or 
appointment.—A person interested in 
a trust estate, but whose interest 
was not vested but was to attach 
only in default of issue or in default 
of the exercise of a power of ap- 
pointment by the prior beneficiary, 
was not a necessary party to a suit 
during the life of such prior bene- 
ficiary, as the interest was too uncer- 
tain and nonin tent Fitzgibbon v. 
Barry, 78 Va. 755. 

ter An heir or distributee (1) 
during the lifetime of the ancestor 
or intestate has no litigable interest. 
Reid v. Vanderheyden, 5 Cow. (N. Y.) 
719. (2) “Thus, an heir at law 
cannot, during the lifetime - of his 
ancestor, maintain a bill of discov- 
ery of facts or deeds necessary to 


Contingent Interests. 
been held that a mere expectancy or future contin- 
gent interest,°° such as a contingent interest in the 
event of the suit,°° or a 
not such an interest as to justify or require its 
possessor to be made a party, either plaintiff or de- 
fendant, there are other cases in which it has been 
held that contingent remaindermen in esse have such 
an interest as requires their joinder under the gen- 
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While it has 


contingent remainder,*? is 


authorizes them to sue in respect 


Suits or other proceedings by the owners 
of contingent interests are sometimes authorized 


the title of the estate, on the ground 
that he has no title whatever, but 
only a future or prospective inter- 
est.” Keene’s App., 60 Pa. 504, 510. 

56. Temple v. Scott, 143 Ill. 290, 
32 NE 366; Barbour v. Whitlock, 4 
T. B. Mon. (Ky.) 180. ; 

[a] Reason for rule.—‘“‘A contin- 
gent interest depending upon the event 
of the suit, cannot be such an one as 
to make the person having it a. nec- 
essary party, for if the suit be de- 
termined against the claim in whieh 
he kas the interest, his title is at 
an end, and in any event his title 
does not exist in a shape necessary 
to be decided on until the suit is de- 
termined.” Barbour v. Whitlock, 4 
T. B. Mon. (Ky.) 180, 181. 

[b] Collateral liability affected.— 
(1) The fact that a decree for plain- 
tiff may affect the collateral liability 
of a third person does not make such 
person a necessary party. Shotwell 
v. Taliaferro, 25 Miss. 105; Austin 
v. Richardson, 1 Gratt. (42 Va.) 310. 


(2) But there is authority to the 
contrary. Brooks vy. Harrison, 2 
Ala. 209; Spotswood v. Higgenboth- 


am, 6 Munf. (20 Va.) 313 (both cases 
involving liability of court officers 
for accepting forged bonds in course 
of legal proceedings). : 

57. Ill—Temple vy. Scott, 143 Il. 
290, 32 NE 366. F 

Ky.—Walsh y. Parr, 110 SW 300, 
33 KyL 242; Jailette v. Bell, 110 SW 
298, 33 KyL 159. eS 

Mo.—Collins v. Crawford, 103° SW 
537 (partition). ‘ : 

N. Y.—Townshend v. Frommer, 125 
N. Y. 446, 26 NE 805 [aff 57 N. Y. 
Super. 90, 5 NYS 442]. BA 

S. C.—Thomas y. Poole, 19 S.. C. 

Dejarnette, 13 


323. 

Va.—Baylor v. 

Gratt. (54 Va.) 152. : 

Eng.—Pelham v. Gregory, 1 Eden 
518, 28 Reprint 786. 

58. Schwitters vy. Barnes,’ 157 Ill. 
A. 381; Farr v. Gilreath, 23 S. C. 502; 
Moseley v. Hankinson, 22 S. C. 323; 
Leroy v. Charleston, 20 S.C. 71; Bo- 
a Y BWisher, 24 S.-C+ Hq. 1,. 55-AmD 

[a] Reason for rule.—A conting- 
ent interest is not the less a present 
interest. Dursley v. Fitzhardinge, 6 
Ves. Jr. 251, 31 Reprint 1036. 

[b] All persons in esse should be 
made parties who have a substantial 
interest in the subject matter, with- 
out reference to what may .be the 
precise character of the _ interest. 
Farr v. Gilreath, 23 S. C. 502 (hold- 
ing that contingent remaindermen 
fall within the rule). 

[e] Contingent remaindermen 
whose interest has been defeated by 
the happening of the condition are 
no longer parties in interest, and 
hence are not necessary, parties to’ a 
suit brought thereafter. Cooper v. 
Hepburn, 15 Gratt. (56 Va.) 551. 

59. Cannon v. Barry, 59 Miss. 289; 
Brantly v. Kee, 58 N. C. 332; Brown 
v. Wilson, 41 N. C. 558. See also 
Estates §§ 171, 172. ; 

[a] Waste—‘“While owners of 
executory bequests and other con- 
tingent interests cannot recover 
damages for waste already com- 
mitted, they are entitled to have 
their interests protected from 
threatened waste or destruction by 
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by statute.° 


resentation.®+ 
[§ 265] 


injunctive relief. This is clear both 


upon principle and authority.” Gor- 
don v. Lowther, 75 N. C. 193. See 
also Estates §§ 171, 189, 271; and 


generally Waste [40 Cyc 528 text 
and note 19, 530]. 

60. See statutory provisions. 

[a] In Pennsylvania, under the 
act for the protection of contingent 
interests, the owner of such an in- 
terest may call a trustee to account. 
Hartman’s App., 90 Pa. 203 [dist 
Keene’s App., 60 Pa. 504]. 

{b] In England it was held that 
a person contingently interested in 
a trust fund had a locus standi to 
file a petition for the appointment 
of new trustees.’ But the interest of 
the petitioner was not liable to be 
barred by any one or more of the 
defendants, and beside, the proceed- 
ing was under the Trustee Act of 
parliament of 1850. Matter of Shep- 
pard’s Trusts, 4 De G. F. & J. 423, 
45 Reprint 247. 


61. See infra § 294. 

62. U. S.—Kilbourn v. Sunder- 
land, 130 U. S. 505, 9 SCt 594, 32 
L. ed. 1005; Fitch v. Creighton, 24 


How. 159, 16 L. ed. 596; Lion Trac- 
tor Co. v. Bull Tractor Co., 231 Fed. 
156, 145 CCA 344; Rogers v. Penob- 
scot Min. Co., 154 Fed. 606, 88 CCA 
380; U. S. v. Hendy, 54 Fed. 447; 
Piatt v. Vattier, 19 F. Cas. No. 11,117, 
1 McLean 146 [aff 9 Pet. 405, 9 L. 
ed. 173]. 

Ark.—Fry v. Street, 37 Ark. 39. 

Cal.—California Title Ins., etc., Co. 
v. Miller, 3 Cal. A. 54, 84 P 453. 

Fla.—F lorida Land Rock Phosphate 
Co. v. Anderson, 50 Ala. 501, 516, 39 
S 392; Indian River Mfg. Co. v. Woo- 
ten, 48 Fla. 271, 37 S 731; Brown v. 
Solary, 37 Fla. 102, 19 S 161; Bige- 
low v. Stringfellow, 25 Fla. 366, 5 S 


816. 

Iil.— Marsh vy. Green, 79 Ill. 385; 
Greenup v. Porter, 4 Ill. 64. 

: ro ene Sie v. Beelor, 5 T. B. Mon. 

(Be 

‘Me.—Mason v. York, etc., R. Co., 52 
Me. 82; Moor v. Veazie, 32 Me. 343, 
52 AmD 655; Haskell v. Hilton, 30 
Me. 419. 

Mich.—Chapoton vy. Prentis, 144 
Mich. 283, 107 NW _ 879; Paton v. 
Langley, 50 Mich. 428, 15 NW 537; 
Crooks v. Whitford, 40 Mich. 599. 
oh tt Dameron v. Jameson, 71 Mo. 

N. Y.—Ward v. Van Bokkelen, 2 
Paige 289. 

N. C.—Ashley v. Sumner, 57 N. C. 
ee Sanderford v. Moore, 54 N. C. 

Oh.—Hubbell v. Hubbell, 22 Oh. 
St. 208. 

Porto Rico.—Teillard v. Green, 6 
Porto Rico Fed. 379. 

R. I.—Paine v. Baker, 15 R. TI. 100, 
23 A 141. i 
ass C.—Swan v. Ligan, 6 S. C. Eq. 


Tenn.—Williams v. Vantrese, (Ch. 
A.) 39 SW 741. 

Tex.—Cattlemen’s Trust Co. v. 
Cantrell, (Civ. A.) 196 SW 354. 

Vt.—Lockwood vy. White, 65 Vt. 
466, 26 A 639; Day v. Cummings, 19 
Vt. 496. 

Va.—Keyser v. Renner, 87 Va. 249, 
12 SE 406; Fore v. Foster. 86 Va. 104, 
9 SE 497; Major v. Ficklin, 85 Va. 
732, 8 SE 715; Mayo v. Murchie, 3 
Munf. (17 Va.) 858: Hdgar vy. Don- 
nally, 2 Munf. (16 Va.) 387. 


In some eases the interest of contin- 
gent remaindermen not in esse may be bound by a 
decree to which they were not, and could not be 
made, parties, under the doctrine of parties by rep- 


k. Persons Who Have Parted with All 
Interest. Where one has parted with all the inter- 
est he ever had in the subject matter of the contro- 
versy, so that he is no longer interested in the re- 
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See also infra § 304. 

[a] Rule applied.—(1) “We have 
been referred to no authority which 
holds that a party who has sold all 
his interest in an equity of redemp- 
tion, should be made a party to a 
suit to appoint a trustee to sell such 
equity of redemption, nor do we see 
why he should. He has no further 
interest in the subject-matter of the 
suit. In the case of Curtiss v. 
Brown, 29 Ill. 201, it was held, that 
such a grantor was not a necessary 
party.” Marsh v. Green, -79 Ill. 385, 
387. (2) A suit to set aside a deed, 
given in consideration of the gran- 
tee’s supporting the grantor, having 
been settled by a third person’s tak- 
ing a conveyance from the grantee 
and agreeing himself to support 
plaintiff, the original grantee was 
not a proper party to a suit brought 
against the third person to set aside 
the settlement, plaintiff offering to 
repay Sucn third person what he had 
paid the grantor. Kinney v. Kinney, 
94 Iowa 672, 683 NW 452. (3) Ina 
suit by the equitable owner to re- 
cover the legal title, the holder of 
the legal title is a sufficient defend- 
ant, and his grantor need not be 
made a party. Mackay v- Gabel, 117 
Fed. 873; Mayo v. Murchie, 3 Munf. 
(17 Va.) 358. (4) Where the re- 
ceivers of an insolvent insurance so- 
ciety assigned to complainant abso- 
lutely whatever rights the society 
or its receivers had against defend- 
ant depositaries of the  society’s 
funds arising out of embezzlements 
by the society’s treasurer, neither the 
society nor its receivers were neces- 
sarily parties to a bill by complain- 
ant against such depositaries, although 
one of the receivers was entitled to 
one quarter of whatever complainant 
collected on the assigned claims. Fi- 
delity & Deposit Co. of Maryland v. 
Fidelity Trust Co., 143 Fed. 152. 

{b] In suit to reform a _ deed, 
where the title of the grantee therein 
has been acquired by the complain- 
ants without warranty, such grantee 
is not a necessary party to the bill. 
Indian River Mfg. Co. v. Wooten, 48 
Ea. S20 cesawie ais) ook. 

[c] Where complainant and de- 
fendant both claim from a common 
grantor and the grantor is estopped 
to deny the interest of both, the 
grantor is not a necessary party to 
a suit between them to determine the 
priority of their claims. Brown v. 
King, 172 Mich. 355, 137 NW 729. 

[d] Heirs of a devisor are not 
necessary parties to a suit to es- 
tablish adverse claims to lands de- 
vised to other persons. Meriwether 
v. Hite, 2 A. K. Marsh. (Ky.) 181. 

fe] The heirs of one from whom 
both parties derive title need not be 
parties to a suit to determine the 
rights of the parties. Hanly v. 
ei oe 1 Dana (Ky.) 1, 25 AmD 

[f] The judgment debtor (1) is 
not a necessary party to a bill in 
aid of execution seeking to set aside 
a fraudulent conveyance made by the 
debtor to defendant. Paris First 
Nat. Bank v. Dawson, 127 Ill. A. 295 
[aff 228 Ill. 577, 81 NE 1128]; Fox 
va Moyer) 540 Niue hobentisios (2) 
“The conveyance was good as be- 
tween the parties thereto, and hence 
no one had any interest to defend 
the suit but the defendant, and he 
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sult, he is not a necessary party,°? unless relief is 
sought against him,®* as where it is necessary to bind 
him by the decree for the protection of the other 
defendants,** and it has been held that he is not 
even a proper party;®® but it would seem that in 
some cases, at least, such person is a proper if not 
a necessary party in order to bind him by the de- 
cree and to conclude him from afterward contesting 
the fact or validity of the transfer of his interest.®* 


was therefore the only proper party 
defendant.” Fox y. Moyer, supra. To 
same effect Paris First Nat. Bank v. 
Dawson, supra. (3) The judgment 
debtor need not be a party to a bill 
to compel distribution of moneys col- 
lected by a sheriff in satisfaction of 
a judgment. Claflin vy. Doggett, 3 
Colo. 413. 

[g] A fraudulent grantor is not 
a necessary party to a creditor’s ac- 
tion to set aside the. conveyance. 
California Cons. Min. Co. v. Manley, 
10 Ida. 786, 81 P 50 [app dism 203 
U. S. 579, 27 SCt_ 779, 51-1. -ed.. 326]. 

63. Findlay v. Hinde, 1. Pet. 
(U. S.).241, 7 L. ed. 128; Smith v. 
Shane, 22 F. Cas. No. 13,105, 1 Mc- 
Lean 22; Florida Land Rock Phos- 
phate Co. v. Anderson, 50 Fla. 501, 
516. 39 S 392; Marsh y. Green, 79 Ill. 
385; Walton v. James, 11 NYWklyDig 
508. 

fa] Rule applied.—Where a trus- 
tee in a deed of trust in the nature 
of a mortgage dies before default in 
payment of the money thereby se- 
cured, and the grantor, by deed, has 
conveyed his equity of redemption to 
another who agrees to assume the 
debt, such grantor is not a necessary 
party to a bill in equity to have a 
trustee appointed to sell after default 
is made. But on a bill to foreclose 
a trust deed, and for a decree over 
against the grantor, the grantor is 
not only a proper but an indispens- 
able party, notwithstanding he may 
have conveyed his equity of redemp- 
tion, as no decree can be rendered 
against one not a party to the suit. 
Marsh v. Green, 79 Ill. 385. 

64. Cass vy. Sterritt, (Okl.) 161 P 
187. See also infra § 276. 
ag Ark.—Fry v. Street, 37 Ark. 


144 
Pelt, 


Mich.—Chapoton vy. 
Mich. 283, 107 NW 879. 

N. Y.—Topping v. Van 
Hoffm. 545. 

Tex.—Cattlemen’s Trust Co. vy. 
Cantrell, (Civ. A.) 196 SW 354. 

Va.—Abernathy v. Phillips, 82 Va. 
769, 1 SE 113. 

[a] No right to sue.—One who 
has parted with all interest in the 
subject inatter cannot sue in respect 


Prentis, 


thereto. Murrell v. Peterson, 57 Fla. 
480, 49 S 31; Smith vy. Brittenham, 
109 Til. 540; Haskell v. Hilton, 30 
Me. 419; Hersey v. Veazie, 24 Me. 


9, 41 AmD 364; Keyser v. Renner, 87 
Va. 249, 12 SE -406. 

66. Stanbrough v. Daniels, 177 
Iowa 561, 42 NW 443; Zurbrugge v. 
Reed, (N. J. Ch.) 35 A 298. See also 
Assignments §§ 214-216. 

[a] Interest taken on execution.— 
Where a party claiming to have suc- 


ceeded to the equitable rights of a. 


purchaser of land, by sale on execu- 
tion against him, seeks a_ specific 
performance of the contract against 
the vendor, the original purchaser is 
a necessary party to the bill, as he 
has a right to contest the validity of 
the judgment aid execution under 
which complainant claims to have 
acauired his interest. Alexander v. 
Hoffman, 70 T1l. 114 [foll Packwood v. 
Gridley, 39 Ill. 8388 (where a bill was 
filed for a specific performance based 
upon a contract of sale. The vendor, 
subsequently to making the sale by 
contract, had conveyed the premises 
by deed, the grantee agreeing to 
comply with his grantor’s contract of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The grantor is a necessary party where he is charged 
with fraud,®’ or where the deed sought to be an- 
nulled contains covenants of general warranty.®* 
The rule is the same whether such interest ceases by 
voluntary transfer,®® or involuntarily, as by the 
termination of a trust,’° or by having been divested 
by judicial. proceeding.“1 Even where there was a 
personal liability, the person subject thereto who 
has completely discharged it need not be a party to 
a suit to determine interests in the property to 
which such liability related.“2, One who has parted 
with his interest in the subject matter must never- 
theless be made a party where plaintiff’s success 
in a controversy with his successor would require 
the adjustment of equities between such former 
owner and the successor.7* 

[§ 266] lL Assignors and Assignees. Assign- 
ors retaining the legal title*4 but parting with all 
beneficial interest *° are usually proper but not nec- 
essary or indispensable parties to a suit by the as- 
signee.’® But the assignee as the real party in in- 
terest is always a proper, and usually a necessary, 
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[§ 267] m. Agents and Attorneys. Persons 
whose sole connection with the transaction out of 
which the litigation grows is that they acted as 
agents for the persons really interested should not 
be made parties when no relief is asked against 
them,’® except in cases where they are charged with 
fraud, in which case they are proper parties and 
may be charged with costs.7® This rule is fully ap- 
plicable to attorneys at law.8° But where the agent 
or attorney has or claims a personal interest,®! or 
is subject to a lability, and relief is sought against 
him,®? or the sransaction is so conducted that the 
agent 1s not merely an agent but a trustee holding 
the legal title,** he is a necessary or proper party, 
as the case may be.*4 

[§ 268] n. Auctioneers. Where an auctioneer 
is in possession of a deposit on a purchase or the 
proceeds of sales, he is a proper party,®® and cannot 
protect himself from answering the bill upon the 
ground that he is a mere witness.8® But it has been 
held not to be good practice to make an auctioneer 
a party where such deposit is very small, and espe- 


party to a suit by, or against, the 


sale. It was held that the vendor 
was a necessary party) ]. 


67. Florida’ Land Rock Phosphate 
SP; v. Anderson, 50 Fla. 501, 39 S 
- 68. Florida Land Rock Phosphate 
oe v. Anderson, 50 Fla. 501, 39 S 


69. See cases supra note 62. 

'70. Briscoe v. Power, 85 Ill. 420; 
Williams v. Vantrese, (Tenn. Ch. A.) 
39 SW 741. 

[a] Dilustration.—Where land is 
vested in a trustee for the life of a 
beneficiary, and at the latter’s death 
it is to descend, such trustee is not 
a proper party to a suit brought 
after the death of the beneficiary to 
subject the land to the payment of 
decedent’s debts, as his interest ter- 


assignor."* 


minated with the death of the bene- | 


ficiary. Williams v. Vantrese, (Tenn. 
Ch. A.) 39 SW 741. 

71. U. S.—Gaines v. Hennen, 
How. 553, 16 L. ed. 770. 

Ark.—Fry y. Street, 37 Ark. 39. 
poole a stetlin v. Doggett, 3 Colo. 

Nev.—Powell v. Campbell, 20 Nev. 
ae 20 P 156, 19 AmSR 350, 2 LRA 
15: 

S. C.—Ex p. Foster, 14 S. C. Eq. 17. 

But see Alexander v. Hoffman, 70 
Ill. 114 (stated supra note 66 [{a]). 

[a] Bankrupts are neither neces- 
sary nor proper parties to suits con- 
cerning their effects. 
37 Ark. 39. 

Boone v. Chiles, 10 

(U. S.) 177, 9 L. ed. 388; Rodes v. 
Bush, 5 T. B. Mon. (Ky.) 467. 
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73. See infra § 276. 

74. See supra § 256. 

75. See supra § 265. 

76. See Assignments §§ 214-216. 

77, See Assignments § 218. 

78. See Agency § 606 text and 
note 59. 

79. See Agency §606 text and 
notes 61, 62. 

80. Ga.—Kenan v. Miller, 2 Ga. 
325: 


Mich.—Sweet v. Converse, 88 Mich. 
1, 49 NW 899. 


N. Y.—Campbell vy. Western, 3 
Paige 124. 

Vt.—Hastings v. Belden, 55 Vt. 
273, 276. 


Eng.—Bowles v. Stewart, 1 Sch. & 
Lef. 209 (solicitor obtaining fraudu- 
lent release). 

N. B.—Williston v. Scott, 32 N. B. 
361. 

“We understand the rule to be that 
attorneys can only be made parties 
to a suit in equity in cases where 
theyxhave so involved themselves in 
fraud, that a court of equity. al- 
though it can give no other relief 


Fry v. Street, | 
Pet. | 


|upon the judgment, 


against them, will order them _ to 
pay the costs; and that if an attor- 
ney is made a party, the bill must 
pray that he pay the costs, other- 


wise a demurrer will lie.’ Hastings 
v. Belden, supra. 
[a] Injunction against prosecu- 


tion of suit.—An attorney of the 
court is not the proper party to an 
action to restrain his clients from 
the prosecution of a suit, where noth- 
ing is alleged against him except 
that he was discharging his duty as 
attorney in prosecuting the action, 
and no relief but an injunction is 
demanded as against him. Ely v. 
Lowenstein, 9 AbbPrNS (N. Y.) 37. 

81. Stringfield v. Graff, 22 Iowa 
438; Williston v. Scott, 32 N. B. 361. 
See also Agency § 606. 

[a] Attorney charged with fraud 
and claiming an interest.—An attor- 
ney charged in the petition with 
fraudulent representations injurious 
to plaintiff, and with having in his 


jhands moneys which should be ap- 


plied, and which he agreed to apply, 
and which the 
attorney claims the right to retain, 
is most obviously a proper party to 
a bill seeking an account and a can- 
cellation of the judgment. String- 
field v. Graff, 22 Iowa 438 [dist Lyon 
vy. Tevis, 8 Iowa 79]. 

gz. Armstrong v. Savannah Soap 
Works, 53 Fed. 124. 

{a] Officers and agents of cor- 
porations.—Directors and employees 
of corporations, in the infringement 
of patents or trade-marks, may be 
joined, for all are personally liable. 
Armstrong v. Savannah Soap Works, 
53 Fed. 124; Sickels v. Borden, 22 
i. Cas. No. 12,833, 4 Blatchf. (U. 8.) 
14. See also Corporations; Patents 
[30 Cyc 1002]; Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cye 891]. 


83. Tavenner v- Barrett, 21 W. Va. 
656. See also Agency § 606 text and 
note 57. 


[a] Rule applied.—An agent to 
buy and sell land, doing business in 
his own name, was held to be not 
merely an agent but also a trustee 
holding the legal title, and therefore 
a necessary party. Tavenner v. Bar- 
rett, 21 W. Va. 656. ‘ 

[b] Bank deposit agent’s 
name.—Where plaintiff's agent de- 
posited plaintiff's funds in a bank, 
and the bank applied them in pay- 
ment of the agent’s debt, it was held 
that the agent was a necessary party 
to a suit against the bank for the 
money, but that on decree, when no 
right or liability appeared in the 
agent, it was proper to dismiss him. 
Union Stock Yards Nat. Bank v. 


in 


cially where he offers to bring it into court.8? 


An 


Moore, 79 Fed. 705, 25 CCA 150. 

[c] An attorney in fact does not 
hold the character of trustee, and is 
not a necessary party to a suit to 
represent the interest of the princi- 
pal. Powell v. Ross, 4 Cal. 197. 

84. See infra § 275 et seq. 

85. Schmidt v. Dietericht, 1 Edw. 
(N. Y.) 119; Heatley v. Newton, 19 
Ch. D. 326; Egmont v. Smith, 6 Ch. 
D. 469; Fenton v. Hughes, 7 Ves. Jr. 
287, 32 Reprint 117 (where Lord El- 
don said that auctioneers, agents to 
sell, and persons of that description 
are frequently made defendants with- 
cut objection, from the circumstance 
of their holding deposits which en- 
title a plaintiff to relief against them, 
and this too even in cases where it 
is very difficult to say that any re- 
lief is to be prayed against them at 
the hearing). 

86. Schmidt v. Dietericht, 1 Edw. 
(N. Y.) 119. 

_ [a] Reason for rule.—‘“This ob- 
jection would hold good, provided no- 
thing else was asked from the de- 
fendant than a disclosure of the 
facts and circumstances attending 
the sale. of the property. The ob- 
ject of the bill is something more; 
it is to ascertain from him what 
amount of money or securities he has 
in hand arising from the sales, in 
order to have the fund preserved for 
the rightful owners and not suffered 
to go into the hands of Wakely, the 
perpetrator of the fraud. Dietericht 
is, therefore, more than a witness. 
He is a stakeholder or depositary; 
and the fund is expressly alleged to 
be in danger in his hands. The bill 
even charges he is colluding with 
Wakely.” Schmidt vy. Dietericht, 1 
Edw. (N. Y.) 119, 120. 

ee Egmont v. Smith, 6 Ch. D. 

[a] In the leading case on this. 
subject Jessel, M. R., said: “With 
regard to the auctioneers having been 
made Defendants to the first action, 
if the Plaintiffs are right through- 
out, I think that, considering the de- 
posit was £6850, not a mere trifling 
sum, they were justified in making 
the auctioneers Defendants. No 
doubt it is not the practice, although 
it is the law, that you may make the 
depositee or auctioneer a Defendant, 
because he holds the deposit for 
both parties, so to speak, and the 
party ultimately entitled gets the 
money. ° But the practice, and the 
proper practice, is not to make the 
auctioneers Defendants when they 
hold a small deposit. If they are 
applied to pay the money into Court 
and they refuse to do so, it is time 
enough to make them Defendants. As 
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auctioneer who has sold an estate, the sale being 
the matter of controversy, has no interest and 


should not be made a party.®® 
[§ 269] 0. 


of a ecity,®°* sheriffs and collectors 


taxes,** clerks of court,®> and other like officers °° 
should not usually be made parties to suits for re- 
hef from the transactions in which they have figured 
It is otherwise where the officer is in- 
terested in: the result of the suit,9” or where he is 
Where the bill seeks 


officially. 


vested with the legal title.°® 


a general rule I should not encourage 
the practice of making auctioneers 
Defendants when they hold a small 
sum in their hands. I certainly 
should not sanction making them 
Defendants if it was merely a trifling 
sum, or an offer had been made to 
pay. But I think in this case there 
is no reason why the strict law 
should not be followed.” Egmont v. 
Smith, 6 Ch. D. 474, 469. 

88. Tavenner vy. Barrett, 21 W. 
Va. 656. 

89. Hutchinson vy. Ainsworth, 73 
Cal. 452, 15 P 82, 2 AmSR 823; Cox 
v. King, 20 La. .Ann. 209. 

[a] Reformation of cer'tificate.— 
The notary was not a necessary party 
defendant to the reformation of his 
certificate. Hutchinson v. Ainsworth, 
73 Cal. 452, 15 P 82, 2 AmSR 823. 

{b] Where a notarial act of mort- 
gage is sought to be declared void on 
the ground of fraud, the notary who 
passed the act need not be made a 
party to the suit. Cox vy. King, 20 
La. Ann. 209. 

90. McNeill v. McNeill, 36 Ala. 
109, 76 AmD 320. 

[a] ‘Probate judge.—It is im- 
proper to make the probate judge a 
defendant to a bill which seeks to en- 
join the settlement of an estate pend- 
ing in his court. McNeill v. McNeill, 
36 Ala. 109, 76 AmD 320. 

91. Ga.—Ashley v. Cook, 128 Ga. 
836, 58 SE 640. 

Tll.—Roth vy. Burnham, 126 Ill. A. 
222. 

N. C.—Edney v. King, 39 N. C. 465. 

Oh.—Olin v. Hungerford, 10 Oh. 
268. 

Tenn.—Montgomery v. Whitworth, 
aceon brett 74. 

Va.—Charron,v. Boswell, 18 Gratt. 
(59 Va.) 216. 

{a] Mlustration.—The sheriff is 
not a necessary party to a bill in 
equity by a senior execution creditor 
for the correction of an order to the 
sheriff, in favor of a junior execution 
ereditor, relative to a chose in action 
of the judgment debtor. Charron v. 
Boswell, 18 Gratt. (59 Va.) 216. 

{b] A sheriff holding moneys as 
mere depositary need not be a party. 
Henn v. Rogers, 1 Stew. & P. (Ala.) 
Ste, 

92. Gilbert v. James, 86 N. C. 244 
(bill to impeach decree). 

93. Carpenter v. Hoboken, 33 N. J. 
Bg. 27. 

[a] Tilegal water assessments.— 
Water commissioners appointed by a 
city council are not necessary parties 
to a suit to remove a cloud on title 
created by their action in making an 
illegal assessment. Carpenter y. Ho- 
boken, 33 N. J. Eq. 27. 

94, West v. Duncan, 42 Fed. 430; 
Gossett v. Kent. 19 Ark. 602. 

[a] Cancellation of tax deed.— 
The sheriff or collector who sells land 
for taxes is not a proper party de- 
fendant to:a bill in equity to set 
aside and cancel the deed to the pur- 
chaser, no relief being prayed as 
against him. West v. Duncan, 42 
Fed. 430; Gossett v. Kent, 19 Ark. . 


Public Officers and the Like. No- 
taries,®° judges,°° sheriffs,°1 commissioners selling 
land under orders of court,°? water commissioners 


602. 
95. Tyler v. Hammersley, 44 Conn. 


EQUITY 


selling land for 


[§ 270] 


419, 26 AmR ‘479 (injunction to re- 
strain action at law); Edaney v. King, 
89 N. C. 465; Olin v. Hungerford, 10 
Oh. 268. 

- 96. Officers generally see Officers 
[29 Cye 1356]. 

97. Brooks v. Harrison, 2 Ala. 209; 
Montgomery v. Whitworth, 1 Tenn. 
.Ch. 174; Spotswood v. Higgenbotham, 
6 Munf. (20 Va.) 313. ; 

98. Campbell v. Western, 3 Paige 
(N. Y.) 124. See also supra § 256. 

{a] In a suit to set aside a judg- 


ment in the name of a sheriff, upon , 


a replevin bond, the sheriff should be 
made a party, although he has no 
personal interest in the suit. Camp- 
bell v. Western, 3 Paige (N. Y.) 124. 

99. Cartwright v. Bamberger, 90 
Ala. 405, 8 S 264; Palo Alto Banking, 
etc., Co. v. Mahar, 65 Iowa 74, 21 NW 
187; Chambers v. King Wrought Iron 
Bridge Mfgrs., 16 Kan. 270; Hassell 
vi Van’ Houten,’ 39.0Na-3. "Hida 113; 
Brooks v. Lewis, 13 N. J. Hq. 214, 215. 

“In all bills to restrain the execu- 
tion of process or the performance 
of official acts, the sheriff is made a 
party, as the design of the injunc- 
tion is to restrain him from acting, 
and the writ is directed to him. But 
usually, no relief is prayed, and no 
decree asked, against the officer, 
Though he is at liberty te answer, 
and in’some cases it may be proper 
for him to do so, yet it is not neces- 
sary, nor usually expedient. The 
sheriff has no interest in the con- 
troversy; his rights are not to be 
affected by it, and it is not proper 
that he should be put to answer, or 
subjected to expense in a controversy 
in which his official acts alone are 
called in question, at the instance of 
third parties. if the sheriff’s state- 
ment is deemed material for the in- 
terests of the defendants, it may be 
appended as an affidavit to the 
answer, to be used on the motion to 
dissolve, or his testimony may be 
taken by leave of the court, in the 
progress of the cause.’ Brooks v. 
Lewis, supra. 

[a] The recorder of deeds may be 
made a party and be enjoined from 
recording a fraudulent deed. Palo 
Alto Banking, etce., Co. vy. Mahar, 65 
Iowa 74, 21 NW 187. 

[b] A sheriff in possession of at- 
tached goods was held a proper party 
to a bill to set aside the attachment 
as fraudulent and to enjoin a sale 
under the attachment. Cartwright v. 
Bamberger, 90 Ala. 405, 8 S 264 (but 
the decision was really rested upon 
the ground that the sheriff did not 
object, and the other defendants 
could not object). 

1. National Park Bank v. Goddard, 
131 N. Y. 494, 30 NE 566 (officer who 
attaches or replevins goods held 
necessary party in suit to enjoin. fur- 
ther proceedings). 

2. Smith v. Rogers, 1 Stew. & P. 
(Ala.) 317; Buffandeau v. Edmondson 
17 Cal. 436, 76 AmD 139. 

3. Ala.—cCollier vy. Falk, 61 Ala. 
105; Shrader v. Walker, 8 Ala. 244. 

Fla.—Fairchild v. House, 18 Fla. 


| 770; Alston v. Rowles, 13 Fla. 110. 


N. C.—Edney v. King, 39 N. C. 465. 
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to restrain official action, as the writ is directed to 
the officer, he is a proper party defendant,®® and it 
has been held that he is a necessary party.t But 
even in such cases, where the officer acts ministe- 
rially and substantially as the agent of a party, as 
in the execution of process, he is not himself a nec- 
essary party,? and it has been held that he is not 
even a proper party.’ 

p. Mere Witnesses. 
mere witnesses cannot be made parties to a suit in 
equity;* but to this rule there appear to be some 
exceptions, votably in cases of arbitrators, attor- 
neys, and officers and agents of corporations.® 


As a general rule, 


Oh.—Olin vy. Hungerford, 10 Oh. 
268, 272. 

Tenn.—Montgomery y. Whitworth, 
TA Tenns Chiry 145 el no. 

“Tt is only when an officer has made 
himself individually liable to the 
suitor, and the object of the com- 
plainant is to obtain a personal de- 
cree upon such liability, that public 
officers should be made defendants. 
In all other cases it is a useless form. 
. . . An Officer is often made a de- 
fendant to the bill upon the idea that 
it is necessary that he should be a 
party in order to make effectual serv- 
ice upon him of an injunction or other 
extraordinary process. But this is a 
mistake. Such process operates upon 
the officer through the party who has 
the right to control his action, and, 
moreover, it may be executed upon 
the officer as upon any other agent 
of the party without going to the ex- 
pense of bringing him before the 
court. . . Public officers ought not 
to be unnecessarily annoyed, and in- 
terfered with, by being made even 
nominal parties to a litigation. The 
demurrer of the sheriff in this case 
must be sustained.” Montgomery v. 
Whitworth, supra. 

“This practice of making sheriffs 
and constables defendants in cases of 
this kind, is one which has prevailed 
to a considerable extent in some parts 
of the State, but it is highly im- 
proper, and has never been sanctioned 
by this court. An injunction allowed, 
operates upon the parties to the 
judgment enjoined, and through them 
upon all officers of the law acting 
in consequence of that judgment.” 
Olin v. Hungerford, supra. 

4. Trecothick v. Austin, 24 F. Cas: 
No. 14,164, 4 Mason 16; Schmidt v. 
Dietericht,.~ 1° Haw." Nee Y) 1193 
Reeves v. Adams, 17 N. GC. 192; How 
v. Best, 5 Madd. 19, 56 Reprint 801; 
Dummer v. Chippenham, 14 Ves. Jr. 
245, 33 Reprint 515; Fenton v. 
Hughes, 7 Ves. Jr. 287, 32 Reprint 
117; McNamara v. Williams, 6 Ves. 
Jr. 148, 31 Reprint 982; Plummer v. 
May, 1 Ves. 426, 27 Reprint 1121. 
_[a] A bill of discovery will not 
lie against a mere witness. See Dis- 
covery § 9. 

& Reeves v. Adams, 17 N. C. 192. 

[a] Exceptions to general rule.— 
“The general rule which is unques- 
tioned, is insisted on; that persons 
standing in a situation, in which all, 
that the Court can demand, is their 
testimony in a -eause between the 
Plaintiff and the Defendant, are not 
to be made parties; a rule certainly 
admitting exceptions; in some cases, 
in which arbitrators may be made 
Defendants; in others, in which at- 
torneys, who prepared the deeds, 
though they have no interest to con- 
vey. give up, or receive, may be 
parties; and unquestionably the prac- 
tice is settled, admitting an excep- 
tion in the case of a Corporation; 
whose officers and servants are made 
parties. J expected to find more of 
authority upon that class of cases; 
but I am not able to add to the 
authorities, that have been supplied 
at the bar. From those cases there- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 271] q. Miscellaneous Cases. Tenants for 
life,® prior and subsequent encumbrances,’ guaran- 
tors,® pledgees,® distributees of a decedent’s estate, 
and persons consequentially. affected by the decree 
sought,'* all have such an interest as renders them 
proper parties. Where a person has a mere interest 
in the question involved in a suit in equity arising 
out of a collateral liability,!2 or where he is a mere 
stakeholder ** or umpire!* or heir apparent,!® he 


has not such an interest as requires him to be made 


aparty. - 
[§ 272] 4. Persens without Interest Joined for 
Discovery. An exception to the general rule that a 


person without interest is not a proper party to a 


suit in equity 1° and its corollary that a mere wit- 
ness cannot be made a party,'’ exists in the case of 
the officers, agents, and members of a corporation, 
who are usually allowed to be joined as defendants 
in a suit against the corporation, for the purpose 
of obtaining a discovery, although no relief is prayed 
against them.’* ‘This exception no longer prevails 
in England because discovery can be obtained in 
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such cases by interrogatories under rule of court.?® 
In this country a similar rule and practice has now 
been adopted in the federal courts,?° and therefore 
this exception probably no longer prevails in those 
courts.2* It is generally improper to make one a 
defendant solely for the purpose of discovery.2!% 
Where books and papers are in the possession of a 
third person and are desired as evidence, a subpeena 
duces tecum must be resorted to, but where plaintiff 
wishes to obtain their custody he must make the 
third person a defendant.21% 

[§ 273] 5. Persons Claiming under Inconsist- 
ent Titles. Where a particular title is assailed, all 
persons claiming through it should be made par- 
ties, but not those having no interest in the con- 
troversy, and who claim under an independent and 
paramount title.*? Upon a bill to foreclose a mort- 
gage, for example, a person whose claim is prior 
to the mortgage, and who claims the title to the 
premises adversely both to the mortgagor and the 
mortgagee, is not a proper party for the purpose of 
testing the validity of his title to the mortgaged 


fore we must extract the principle, 
and though I should be unwilling to 
go farther than the Court has al- 
ready gone upon this point, I am 
authorized, and called upon, to go the 
fair length, to which a just applica- 
tion of the principle will lead me.” 
Dummer v. Chippenham, 14 Ves. Jr. 
245, 252, 33 Reprint 515. 

Agents and attorneys see supra § 
67. 


Persons without interest joined for 
discovery see infra § 272. 

6 Browne y. Cork, 1 Dr. & Wal. 
100. ) 

7. Caldwell v. Taggart, 4 Pet. 
(U. S.) 190, 7 L. ed. 828; Whitney v. 
Higgins, 10 Cal. 547, 70 AmD 748. 

8. Batchelder v. Wendell, 36 N. H. 
204. 

9. Hubbard v. Manhattan Trust 
Co., 87 Fed. 51, 30 CCA 520. 

[a] The pledgee of a chose in ac- 
tion, having an equitable interest 
therein, is a proper party plaintiff 
in a bill in equity with reference 
to such chose in action. Hubbard v. 
Manhattan Trust Co., 87 Fed. 51, 30 
CCA 520. ’ 

10. Newell v. Bradford, 187 Ala. 
251, 65 S 800. ‘ 

11. Thomas v. Boswell, 14 Phila. 
(Pa.) 197. 

12. Austin v. Richardson, 1 Gratt. 
(42 Va.) 310 (although the decree 
may upon such question be evidence 
for or against him in some future 
controversy, such interest does not 
render him a necessary or even a 
roper party). 

“i 12. Hill v. Williams, 41 S, C. 134, 
19 SE 290. 

14. Neale vy; Keele, 2 T. B. Mon. 
Ky.) 31. 

: ae Chadwick v. Chadwick, © 59 
Mich. 87, 26 NW 288._ f 

[a] The next of kin of a lunatic 
has no such interest in the latter’s 
property as to necessitate making 
him a party to a suit affecting the 
property. Dursley v. Fitzhardinge, 6 
Ves. Jr. 251, 260, 3 4 
(“Put the case as high as possible; 
that the lunatic is intestate; that he 
is in the most hopeless state, a moral 
and physical impossibility; though 
the Law would not so regard it, that 
he should ever recover, even, if he 
was in articulo mortis, and the bill 
was filed at that instant, the Plaintiff 
could not qualify himself as having 
any interest in the subject of the 
suit.) ia 

[b] Qualification of rule.—Bu 
although the next of kin or heir ap- 
parent could not file a bill, yet they 
may respectively enter into contracts 
with respect to their expectations and 
possibilities, the evidence upon which 
they may | perpetuate. The Law 


31 Reprint 1037° 


would frame an interest in respect 
of the contract; and with reference 
to that they would have a right to 
perpetuate testimony; though they 
could) not qualify themselves as to 
any interest in the subject itself. 
Dursley v. Fitzhardinge, 6 Ves. Jr. 
251, 261, 31 Reprint 1037. 

Possibilities and contingent inter- 
ests see supra § 264. 

16. See supra § 254. 

17. See supra § 270. 

18. See Discovery § 10. 

19. Wilson v. Church, 9 Ch. D. 552 
(construing Rules of Court [1875] 
Order XXXI rule 4). 

20. Federal Equity Rules (1912), 
rule 58 (which provides for discovery 
generally, and, inter alia, specifically 
provides: “If any party to the cause 
is a public or private corporation, any 
opposite party may apply to the court 
or judge for an order allowing him 
to file interrogatories to be answered 
by an officer of the corporation, and 
an order may be made accordingly 
for the examination of such officer as 
may appear to be proper upon such 
interrogatories as the court or judge 
shall think fit’’). : 

“A new rule adopting the English 
practice of Order XXXI.” Hopkins 
New Federal Equity Rules, p 186. 

“Rule 58, like order XXXI, was not 
intended to change the substantive 
rules of equity as to discovery, but 
merely to alter procedure.’  F. 
Speidel Co. v. N. Barstow Co., 232 
Fed. 617, 618. D 

Practice under federal equity rule 
see Discovery § 42. 

21. See Union Sulphur Co. vy. Free- 
port Texas Co., 234 Fed. 194 (where 
interrogatories to be answered by 
defendant corporation’s officers were 
filed, and such officers were not made 
parties). See also Armstrong v. Sa- 
vannah Soap Works, 53 Fed. 124 
(where the old practice was followed, 
and Wilson v. Church, 9 Ch. D. 552 
was distinguished on the ground that 
in the federal courts discovery could 
not be obtained on interrogatories as 
provided by the English Order XXXI, 
from which it would seem to follow 
that, as such discovery can now be 
had on interrogatories, it is no longer 
proper to join officers or agents of 


; corporations solely for the purpose 


of discovery). ; 

2114. Alexander v. Davis, 42 W. Va. 
465, 20 SE 291; Mitford Ch. PI. 152. 
Contra Cato vy. Easley, 2 Stew. (Ala.) 
214. : 

21144. Morley v. Green, 11 Paige 
(N. Y.) 240,.42 AmD 112. 

92. U..S.—Dial yv. Reynolds, 96 
U.S. 340, 24 L. ed. 644. 

Ga.—Bond vy. Connelly, 8 Ga. 302. 

Tll.—Allen v. Woodruff, 96 Ill. 11 


[dist Harris v. Cornell, 80 Ill. 54]; 
Frye v. State Bank, 11 Ill. 367. 
rae Y.—Boyer v. Decker, 40 NYS 

Tenn.—Stretch y. Stretch, 2 Tenn. 
Ch. 140, 141. 

Va.—Lange v. Jones, 5 Leigh (32 
Va.) 192. 

Eng.—Devonsher vy. Newenham,~ 2 
Sch. & Lef. 199. 

And see cases infra notes 23-25. 

“The general rule of chancery 
pleading is that no person should be 
made a party defendant who claims 
under a _ title paramount to that 
brought forward in the suit, or who 
claims under a prior title or encum-: 
brance.”’ Stretch v. Stretch, supra. 

{a] Persons claiming under and’ 
adverse to will.—(1) In Bond v. 
Connelly, 8 Ga. 302, 305, a bill was 
filed by the executors for the aid and 
direction of chancery in execution of 
the will. A stranger to the will who ~ 
claimed nothing under it, but who’ 
was alleged to hold title to the prop-’ 
erty of the estate of the testator 
paramount to the title of the testa-' 
tor and derived from a-third :person, 
was made a party defendant, and: 
required to litigate that title:  'The. 
court said: “Upon authority and prin- 
ciple, this cannot be done. ‘No: per- 
son (says Mr. Story) need be made a 
party to a bill, who claims under a 
title paramount to that brought for- 
ward and to be enforced-in the suit, 
or who claims under a prior title or 
incumbrance not affected by the in- 
terests or relief sought by the bill. 
Thus, for example, on a bill to carry 
into effect the trusts of a will, a per- 
son who claims by a title paramount 
to that will ought riot to be made a 
party, in order to bring into contest- 
ation his rights under such para- 
mount title.’ Story’s Eq. Pl., § 230. 
It seems to me that this is the very 
case put by Mr. Story in illustration 
of the rule.’ (2), ‘The *heirs\ of 12 
testator are not necessary parties to 
a bill to compel the executor of a 
trustee to pay over funds derived 
from a sale of land devised in trust, 
because if the will is void their title 
to the land is not affected, and if it 
is valid its terms exclude them from 
all interest in the fund. Boyer v. 
Decker, 40 NYS 469. 

[b] Persons alternatively entitled. 
—Whether a devisee and an heir at 
law can join in a bill claiming an’ 
equity of redemption, upon the alle- 
gation that, questions having arisen 
as to which of them was entitled to 
it, they had agreed to divide it be- 
tween them, quere. Cholmondeley v. 
Clinton, 2 Jae. & W. i, 87 Reprint 
527, 14 ERC 578. See also monograph 
entitled “Joinder of Claims under Al- 
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premises.*5 


ternate Ambiguities,” in 
Rev. p 465. 

{e] Upon a bill to enforce a trust 
it is not necessary to join as de- 
fendants parties havi ing a prior inter- 


12 Harv. L. 


est subject to which the assignment. 


in trust was made. Suydam vy. De- 
-quindre, Harr. (Mich.) 347. 


23. Dial v. Reynolds, 96 U. S. 340, 
24 L. ed. 644; Ruyter v. Reid, 121 
N. Y. 498, 24 NE 791; Emigrant In- 


dustrial Sav. Bank v. Goldman, 75 N. 
Y. 127; Merchants’ Bank v. Thomson, 
55 N. Y. 7; Frost v. Koon, 30 N. Y. 
428; Lewis v. Smith, 9 N. Y. 502, 61 
AmD 706; Corning v. Smith, 6 N. Y. 
82; McReynolds v. Munns, 2 Keyes 
(N. Y.) 214; Dumond v. Church, 4 
App. Div. 194, 38 NYS 557; Payn v. 
Grant, 23 Hun (N. Y.) 134; Holcomb 
v. Holcomb, 2 Barb. (N. Y.) 20; Banks 
—v. Walker, 3 Barb. Ch. (N._Y.) -4388; 
“Orleans Bank v. Flagg, 3 Barb. Ch. 


(N. Y.) 316; Eagle-F. Co. v. Lent, 
6 Paige (N. Y.) 635. See also Mort- 
gages [27 Cyc 1576]. 


24. Eagle F. Co. v. 
CN. Y.) 637; Lange v. 
(329 Vay 192. 


Lent, 6 Paige 
Jones, 5 Leigh 

See also Specific Per- 
formance [36 Cyc 


767]. 

25. Dial v. Reynolds, 96 U.S. 340, 
24 L. ed. 644; Banks v. Walker, 3 
Barb. Ch. (N. Y.) 488 (demurrable 
for want of uy) 

Joinder of parties 
Plaintiffs see infra Ss 305-307. 
Defendants see infra § 309. 
we tS 3 ah aia see infra §§ 427- 
451. 

26. U. S—McArthur v. Scott, 113 
, U. S. 340, 5 SCt 652, 28 L, ed. 1015; 
Williams vy. Bankhead, 19 Wall. 563, 
22 L..ed. 184; Ribon v. Chicago, etc., 
R. Co.,.16 Wall. 446, 21 L. ed. 367; 
Smith v. Swormstedt, 16 How. 288, 
14 L. ed. 942; Story v. Livingston, 
13 Pet. 359, 10 L. ed. 200; Union Mill, 


ete., Co. v. Dangberg, 81 Fed. 73; 
Hamilton y. Savannah, ete., R. Co., 49 
Fed. 412. 


Cal.—Wilson v. Castro, 31 Cal. 420. 
__ Del.— Wilmington v. Addicks, 7 Del. 
Gh. 56, 43 A 297. 

D. C.—Landram y. Jordan, 25 App. 
291 “Laff 203 U.S. 56, 27 SCt 17, 51 L 


ed. 88]. 
Tll.—Whitney v. Mayo, 15 Ill. 251. 


Mass.—Stevenson vy. <Austin, 3 
Mete. 474. 

N. J.—Stillwell v. McNeely, 2 N. J. 
Eq. Bus 

N. Y.—Wiser v. Blachly, 1 Johns. 
ch 437. 

Cc. Drug Co. v. Harris, 

77 Ps ic: “410, 57 SE 1109; Faber v. 
Faber, 76 S. C. 156, 56 SE 677 

Tenn.—Brown vy. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Va.—Harrison v. Wallton, 95 Va. 


721, 30 SE 872, 64 AmSR 830, 41 LRA 
703; Fitzgibbon v. Barry, 78 Va. 755; 
Baylor vy. Dejarnette, 13 Gratt. (54 
Wa.) 152. 


“There are exceptions, just as old 
and as well founded, as the rule it- 
self.’ Wood v. Dummer, 30 F. Cas. 
No. 17,944, 3 Mason 308, 317. | 

Exceptions to rule as to necessary 
or) Indispensable parties see infra §§ 
2fe—2Jdi. 

Proper but not indispensable 
parties see infra §§ 298-302. 

Searere in federal courts see infra § 

27. U. S.—Mallow v. Hinde, 12 
Wheat. 193, 6 L. ed. 599; Elmendorf v. 
Taylor, 10 Wheat. 152, 6 L. ed. 289; 
Smith y. Lee, 77 Fed. 779. 


So upon a bill for the specifie perform- 
ance of a contract of sale, the purchaser cannot _ 
make a person who claims title to the land adverse- 
ly to the vendor a party to the suit for the pur- 
pose of settling the validity of his title in chan- 
cery.24 V iolation of this rule renders the bill fatally 
defective for misjoinder and multifariousness.?® 

[§ 274] 6. Exceptions to General Rule. 


EQUITY 


court.27 


The 


Ala.-—Marr v. 
Ee Lucas vy. Darien Bank, 
ae v. Burgett, 33 Ark. 

Cal.—Wilson vy. Castro, 31 Cal. 420. 

D. C.—Landram vy. Jordan, 3 25 App. 
291 [aff 2038 U. S: 56, 27-SCt 17, 51 
L. ed. 88]. 

Md.—Leviness v. Consolidated Gas, 
ete., Co., 114 Md. 559, 80 A 304, Ann 
Cas1913C 649; Baltimore City v. 
United R., ete, Co., 108 Md. 64, 69 
A 436, 16 LRANS 1006. 

Mass.—Cassidy v. Shimmin, 122 
Mass. 406; Sears v. Hardy, 120 Mass. 
524; Smith y. Williams, 116 Mass. 
510. 

i a eae v. Elmore, 
265. 

Minn.—Baldwin v. Canfield, 26 
Minn. 43, 1 NW 261, 276. 

N. J.—Stillwell v. McNeely, 2 N. 
J. Eq. 305. 

N. Y.—Ward v. Van Bokkelen, 2 
Paige 380. Wiser v. Blachly, 1 Johns. 
Ch. 437. 

N. C.—Shober v. Wheeler,,113 N. 
Cc. 370, 18 SE 328. 

S. C.—Murray Drug Co. v. Harris, 
7% S..C.1410;" 57 SH°1109; "Faber -v. 
Faber, 76 S. C. 155, 56 SE 677. 

Tenn.—Birdsong v. Birdsong, 2 
Head 289. 

Tex.—Jasper, ete., R. Co. v. Peek, 
(Civ. A.) 102 SW 776. 

Va.—Fitzgibbon v. Barry, 78 Va. 755. 

[a] Considerations affecting exer- 
cise of discretion.—(1) The rule will 
be enforced only when justice re- 
quires it. Webster v. French, 11 Ill. 
254. (2) Where the legal right is 
entirely technical, and no beneficial 
purpose will be answered by enforce- 
ing the rule, it will not be followed. 
Willink yv. Morris Canal, ete., Co., 4 
N. J. Eq. 377; Parker v. Stevens, 3 
N. J. Eq. 56. (8) The general ruie 
should not be enforced when it would 
work injury to the rights of the par- 
ties before the court. Smith v. Lee, 
77 Fed. 779. (4) “In the exercise of 
this discretion, the court is not con- 
fined to the view of the interests of 
parties disclosed by the pleadings and 
put in issue. It seems the better 
practice, and more in accordance with 
the spirit of equity proceedings, that 
the court should take notice of any 
equities brought to its notice, in the 
course of the proceedings, which it 
may believe to be bona fide, and not 
interjected for the purpose of confu- 
sion and delay. It would be difficult, 
and this court will not attempt, to 
lay down any definite rule as to this 
point. It depends upon sound discre- 
tion under the circumstances of each 
case.” sense? v. Burgett, 33 Ark. 
328, 333. (5) “The general rule 


Southwick, 2 Port. 
2 Stew. 


Harr. 


established for the convenient, 


administration of justice, must not 
be adhered to in cases in which, con- 
sistently with practical convenience, 
it is incapable of application. In- 
stances of this kind are scarcely to be 
quoted as exceptions to the general 
rule.’ Hale v. Hale, 146 Ill. 227, 258, 
33 NE 858, 20 LRA 247. 

{b] General rule not jurisdic- 
tional—(1) “Courts of equity re- 
quire, that all the parties concerned 
in interest should be brought before 
them, that the matter in controversy 
may be finally settled. This equit- 
able rule, however, is framed by the 
court itself and is subject to its dis- 
cretion. 


[§§ 273-274 


? 


general rule that all persons materially interested 
in the suit must be made parties is subject to a num- 
ber of well defined exceptions,”° and its application 
rests more or less in the sound discretion of the 
The court will not allow a rule respecting 
parties adopted for convenience *° to operate so as 
to defeat the ends of justice.?® 
by reason of their absence from the jurisdiction of 


Accordingly, where 


tion of parties, an inflexible rule, a 
failure to observe which turns the 
party out of court, because it has no 
jurisdiction over his cause; but being 
introduced by the court itself, for the 
purposes of justice, is susceptible of 
modification, for the promotion of 
those purposes.’ Elmendorf v. Tay- 
lor, 10 “Wheat. (U. S:)' 152,.166,°6° Ez 
ed. 289 [quot with appr Hamilton v. 
Savannah, ete., R. Co., 49 Fed. 412, 
419]. (2) Nonjoinder as a jurisdic- 
tional defect see infra § 327. 

28. U. S.—Payne v. Hook, 7. Wall. 
425, 19 L. ed. 260; Smith v. Lee, 77 
Fed. 779; Hamilton y. Savannah, etc., 
R. Co., 49 Fed. 412; Cole Silver Min. 
Co. v. Virginia, ete., Water Co., 6 F. 
Cas. No. 2,990, 1 Sawy 685; Hall v. 
Sullivan R. Co., 11 F. Cas. No. 5,948, 
Brunn. Coll. Cas. 613. 

Cal.—Wilson v. Castro, 31 Cal. 420. 

D. C.—Landram y. Jordan, 25 App. 
291-faft 203. U.S. 56; 27 jSCt_ £7, 45k 
L. ed. 88]. 

Ill.— Hale v. Haie, 146 Ill. 227, 33 
NE 858, 20 LRA 247. 

i Mfg. Co. v. Saco 
Brick Co., 198 Mass. 212, 84 NE 449; 
Cassidy v. Shimmin, 122 Mass. 406. 

N. J.—Windmuller vy. Spirits Dis- 
tributing Co., 83 N. J. Eq. 6, 90 A 249; 
Willink v. Morris Canal, etce., Co., 
4 N. J. Eq. 377; Parker vy. Stevens, 3 
N. J. Eq. 56. 

N. Y.—Murray v. Hay, 1 Barb. Ch. 
59, 43 AmD 773; Wiser v-. Blachly, 
1 Johns. Ch. 437; Wendell v. Van 
Rensselaer, 1 Johns. Ch. 344. 
Be aN ee cl v. Barry, 
oo. 

“The rule requiring the presence of 
all parties, is said to be a mere rule 
of convenience, and to prevent the 
court from doing business by halves.” 
Wiser ria Blachly, 1 Johns. Ch. (N. 


Yeas 

29. ob. S.—Payne v. Hook, 7 Wall. 
425, 19 L. ed. 260; Smith v. Lee, 77 
Fed. 779; Hamilton y. Savannah, etce., 
RCo. 49 Fed. 412; Hall v. Sullivan 
R. Co., 11 F. Cas. No. 5,948, Brunn. 
Coll. Cas. 613; Joy v. Wirtz, 13 F. 
Casi No. 7,554,) 1 Wash. CG? Co 517 Ue 
S. v.. Parrott, 27 FE. Cas. No. 15,998, 
McAll. 271; West v- Randall, 29 >. 
Cas. No. 17,424, 2 Mason 181; Wood 
v. Dummer, 30 F. Cas. No. 17,944, 3 
Mason 3808. 

Ga.—Wyche v. Greene, 11 Ga. 159. 

Ill.—Hale v. Hale, 146 Ill. 227, 33 
NE 858, 20 LRA 247; Whitney Vv. 
Mayo, 15 Til. 2515 Webster v. French, 


11 Til..254: 

Mass.—Eustis Mfg. Co. v. Saco 
Brick Co., 198 Mass. 212, 84 NE 449; 
Florence Sewing Mach. Co. v. Grover, 
ete., Sewing Mach. Co. 110 Mass. 1; 


Stevenson v. Austin, 3 Mete. 474. 


78 Va. 


N. Y.—Blatchford Ve Ross, © 54 
ares 42, 37 HowPr 110, 5 AbbPrNS 
Tenn.—Craig v. een 108 
Tenn. 690, 69 Sw 32 
ag) 2 Fitzgibbon A ’ Barry, 78 Va. 
Eng.—Meux v. Maltby, 2 Swanst. 


277, 36 Reprint 621; Cockburn v. 
Thompson, 16 Ves. Jr. 321, 33 Reprint 
1005; Lloyd v. Johnes, 9 Ves. Jr. 55, 
32 Reprint 514. 

{a] The principle of exception.— 
The object of the rule being to en- 
able the court to administer justice, 
the court will not suffer the rule to 
become the instrument of a denial 
of justice to parties before the court 


It is not, like the descrip-/! who are entitled to relief. Per Brown, 


For late? cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


§ 974) 


the court,*° or excessive number,*! or the fact that 
they are unknown,?? or other sufficient cause,°* it is 
exceedingly difficult or 
” to make all persons materially in- 
terested parties, the court will dispense with the 


wholly impracticable 4 or 
inconvenient 35 


J., in Bouton y. Brookl 
CN. Y.) 375. np ae nie 


10 Wheat. 152, 6 L. ed. 
289; Osborn v. U. S. Bank, 9 Wheat. 
738, 6 L. ed. 204; Cameron v. Mc- 
Roberts, 3 Wheat. 591, 4 L. ed. 467; 
Union Mill, etc., Co. v. Dangberg, 81 
Fed. 73; Cole Silver Min. Co. v. Vir- 
ginia, etc., Water Co., 6 F. Cas. No. 
2,990, 1 Sawy. 685; Gray v. Larrimore, 
10 F. Cas. No. 5,721, 2 Abb. 542, 4 
Sawy- 638; Joy v. Wirtz, 13 F. Cas. 
No. 7,554, 1 Wash. 517; Trecothick v. 
‘Austin, 14 F. Cas. No. 14,164, 4 Mason 
16; West v. Randall, 29 F. Cas. No. 
17,424, 2 Mason 181. 

Ala.—Culley v. Elford, 187 Ala. 165, 
65 S 381; Parkman vy. Aicardi, 34 
Ala. 393, 73 AmD 457; Marr v. South- 
wick, 2 Port. 351. 

Del.—Farmers’, etc., Bank y. Polk, 
1 Del. Ch. 167. 


Ga.—Ellesworth v. McCoy, 95 Ga, 
44, 22 SE 39. 
. Stake Ree gaa v. Elmore, Harr. 
65. : 

Miss.—McPike v. Wells, 54 Miss. 


136. 
Mo.—Picot v. Bates, 39 Mo. 292. 

N. Y.—Wiser v. Blachly, 1 Johns. 
Ch. 4387. But see Gray v. Schenck, 4 
N. Y. 460 (where the court said that 
mere absence of a person interested 
from the jurisdiction of the court is 
not always a sufficient excuse for not 
making him a party, especially since 
the Revised Statutes make provision 
for joining absent defendants). 

Ny C.—Spivey v. Jenkins, 36 N. C. 
126. 

S. C.—McKenna v. George, 19 S. C. 
Eq. 15. 

[a] Where service by publication 
is authorized, (1) the mere fact that 
persons are temporarily residing 
abroad affords no conclusive reason 
why they should not be made par- 
ties to the suit. Cassidy v. Shimmin, 
122 Mass. 406. See also Whitney v. 
Mayo, 15 Ill. 251 (where the court 
declared that it was not prepared to 
Say that an exception to the rule is 
predicable upon mere absence from 
the jurisdiction, for the reason that 
the Illinois statute provides for serv- 
ice on nonresidents by publication, 
and the court added that the same 
remark would equally apply to ‘“un- 
known persons,’ who might also be 
sued and served under the Statute, 
and whose interests would be bound 
by a decree). (2) But the fact that 
service by publication may be had 
does not prevent the omission of 


parties on the ground that they are 


conveniently 
Crichfield, 5 


too numerous to be 
joined. McCaleb_ v. 
Heisk. (Tenn.) 288. 


Rule in federal courts see infra 
§ 351. 
$1. U. S.—McArthur v. Scott, 113 


U. S. 340, 5 SCt 652, 28 L. ed. 1015; 
Williams v. Bankhead, 19 Wall. 563, 
22 L. ed. 184; Smith v. Swormstedt, 
16 How. 288, 14 L. ed. 942; American 
Steel, etc., Co. v. Wire Drawers’, etc., 
Unions, Nos. 1 and 3, 90 Fed. 598; 
West v. Randall, 29 F. Cas. No. 17,- 
424, 2 Mason 181; Wood v. Dummer, 
20 F. Cas. No. 17,944, 3 Mason_ 308. 

D. C.—Eller v. Bergling, 10 D. C. 
189. 

Ga.—Thornton v. Hightower, 17 
Ga. 1; Carey v. Hoxey, 11 Ga. 645. 


EQUITY 


Ill.— Whitney v. Mayo, 15 Ill. 256. 

Ky.—Hendrix vy. Money, 1 Bush 306. 

Mass.—Smith vy. Williams, 116 
Mass. 510; Stevenson v. Austin, 3 
Mete. 474. 

Miss.—McPike v. Wells, 54 Miss. 
136; Boisgerard vy. Wall, Sm. & M. 
Ch. 404. 

N. J.—Butler v. Farry, 68 N. J- 
Eq. 760, 68 A 240. 

N. Y.—Bouton v. Brooklyn, 15 
Barb. 375; Egberts v. Wood, 3 Paige 
517, 24 AmD 236; Mitchell v. Lenox, 
2 Paige 280; Wiser v. Blachly, 1 
Johns. Ch. 437. 

Pa.—Manning v. Klein, 1 Pa. Dist. 
278, 11 ‘Pa. Co. 525: 

S. C.—Faber v. Faber, 76 S. C. 156, 
56 SE 677. 

Tenn.—Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Vt.—Stimson v. Lewis, 36 Vt. 91. 

W. Va.—Grafton v. Holt, 58 W. 
Va. 182, 52 SE 21, 6 AnnCas 403. 

Wis:—Douglas County v. Wal- 
bridge, 38 Wis. 179. 

Eng.—Vernon vy. Blackerby, 2 Atk. 
145, 26 Reprint 491; Meux v. Maltby, 
2 Swanst. 277, 36 Reprint 621; Cock- 
burn v. Thompson, 16 Ves. Jr. 221, 33 
Reprint 1005; Adair v. New River Co., 
11 Ves. Jr. 429, 32 Reprint 1153; Lloyd 
v. Loaring, 6 Ves. Jr. 779, 31 Reprint 
1302. 

[a] This exception rests upon the 
ground that the rigid enforcement cf 
the rule would lead to _ perpetual 
abatements. Meux v. Maltby, 2 
Swanst. 277, 36 Reprint 621. ‘ 

[b] Rule applied—(1) In Whit- 
ney v. Mayo, 15 Ill. 251, the rule was 
dispensed with upon this ground 
where there were some three hun- 
dred persons interested, part of 
whom were unknown. (2) In Smith 
v. Swormstedt, 16 How. (U. S.) 303, 
14 L. ed. 942 the rule was dispensed 
with where some fifteen hundred per- 
sons were interested as complainants 
and over double that number as de- 
fendants. 

Doctrine of representation applied 
where parties are numerous see infra 
§ 293. 

Federal equity rules see infra §§ 
350, 351. 

32. U. S.—Alger v. Anderson, 78 
Fed. 729; Kentucky Silver Min. Co. 
v. Day, 14 F. Cas. No. 7,719, Sawy.- 
468. 
I1l.—Whitney v. Mayo, 15 Ill. 251. 


Mass.—Stevenson v. Austin, 3 
Metc. 474. ; 

Miss.—Davis v. Hoopes, 33 Miss. 
173. 


Mo.—Picot v. Bates, 39 Mo. 292. 


Tenn.—Brown y. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 
Tex.—Bailey v. Morgan, 13 Tex. 


342. 

Eng.—Bowyer v. Covert, 1 Vern. 
Ch. 95, 23 Reprint 337; Fenn v. Craig, 
3 Y. & Coll. Exch. 216, 160 Reprint 
680. 

See also infra § 283. 

[a] Excluding contingency of un- 
known interests.—A bill in equity 
claiming rights in land is not defec- 
tive on its face for want of parties 
if it traces the legal title to the land 
into the hands of the defendants and 
charges it, in their hands, with the 
complainant’s equities. It need not in- 
quire into equities between the de- 
fendants and strangers, though if it 
should afterward appear that the 
defendants hold in trust for 
strangers, the rights of the latter 
might not be concluded by the decree. 
The bill need not exclude the con- 
tingency that some person having 
an unknown interest which would not 
be affected by the suit is not im- 
pleaded as defendant. Holcomb v. 
Mosher, 50 Mich. 252. 
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general rule and proceed to a decree where this can 
be done without manifest injustice either to the par- 
ties before the court or to interested parties who 
have not been brought in, but not otherwise.*® 
court must go as far as it can in affording relief 


The 


33. West v. Randall, 29 F. Cas. 
No. 17,424, 2 Mason: 181; Farmers’, 
ete., Bank y. Polk, 1 Del. Ch. 167; 
Windmuller vy. Spirits Distributing 
Co., 83 N. J. Eq. 6, 90 A 249. 

[a] Where there is no administra-. 
tion, or the administration is in con- 
test, the executor or administrator 
will be dispensed with. Trecothick 
v. Austin, 24 F. Cas. No. 14,164, 4 
Mason 16; Peeples y. Yates, 88 Miss. 
289, 40 S 996. See also infra § 282. 

{b] Death insolvent.—_W here 
there were three obligors on a bond, 
and the obligee brought one of them 
and the representative of another be- 
fore the court, and by his bill stated 
the third to have died insolvent, an 
objection for the want of parties was 
overruled. Madox v. Jackson, 3 Atk, 
406, 26 Reprint 1034. 

34. U. S.—vU. S. v. Parrott, 27 F. 
Cas. No. 15,998, McAIl. 271. 

Ill.—Whitney v. Mayo, 15 Ill. 251. 

Mich.—Michigan State Bank v, 
Hastings, 1 Dougl. 225, 41 AmD 549. 

N. C.—vVann v. Hargett, 22 N. G 
31, 32 AmD 689. 

Tenn.—Brown vy. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Va.—Harrison y. Wallton, 95 Va. 
721, 98 AmD 698; Faulkner v. Davis, 
18 Gratt. (59 Va.) 651, 30 SE 372, 64 
AmSR $30, 41 LRA 703. 


Wis.—Douglas County yv. Wal- 
bridge, 88 Wis. 179. 

Eng.—Giffard v. Hort, 1 Sch. & 
Lef. 386. 


“Where it is wholly impracticable 
to make them parties, as where the 
state should be the party but by law 
she may not be sued, in such case 
the exception has its. full force. 
Parties in interest shall not be denied 
justice, but may proceed without and 
against those who may _ be- joined.” 
Whitney v. Mayo, 15 Ill. 251, 255. d 

35. U. S.—McArthur v. Scott, 112 
U. S. 340, 5 SCt 652, 28 Li. ed. 1015; 
Payne v. Hook, 7 Wall. 425, 19 L. ed. 
269; Shields v. Barrow, 17 How. 130, 
15 L. ed. 158; Smith v. Swormstedt, 
16 How. 288, 14 L. ed. 942; West v. 
Randall, 29 F,. Cas: No. 17,424,: 2 
Mason 181. ’ y : 

Cal.—Wilson v, Castro, 31 Cal. 420. 
igs C.—Eller v. Bergling, 10 D. C. 

Ill. Hale v. Hale, 146 Ill. 227, 33 
NE 858, 20 LRA 247; Ryan v. Lynch, 
68 Ill. 160; Smith y. Rotan, 44 Ill. 
506; Willis v. Henderson, 5 Ill. 13, 
ee 120; Scott v. Moore, 4 fil. 

Mich.—Westcott v. Minnesota Min. 
Co.,.23 Mich. 145. 


Miss.—Boisgerard v. Wall, Sm. & 
M. Ch. 404. 
N. J.—Butler v. Farry, 68 N. J. 


EquacG0) Go eAn 240. 
N. Y.—Dart v. Palmer, 1 Barb. Ch. 


92; Murray v. Hay, 1 Barb. Ch. 59, 
43 AmD 1773; Hallett v. Hallett, 2 
Paige 15; Wiser v. Blachly, 1 Johns. 
Ch. 437; Wendell v. Van Rensselaer, 
1 Johns. Ch. 349. 

N. C.—Vann v. Hargett, 22 N. C. 
31, 32 AmD 689. 

Tenn.—Brown y. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Wis.—Douglas County v. Wal- 
bridge, 38 Wis. 179. 

Eng.—Meux v. Maltby, 2 Swanst. 
277, 36 Reprint 621. 

[a] Reason for rule.—The excep- 
tions rest upon considerations of 
necessity and paramount convenience. 
McArthur v. Scott, 113. U. S. 340, 
SCt 652, 28 L. ed. 1015. 

36. U. S.—Ribon v. Chicago, etc., 
R-' Co., 16 .Wall) 446. 230. cedausert= 
Barney v. Baltimore, 6 Wall. 280, 
18 L. ed. 825; Shields v. Barrow, 17 
How. 130, 15 L. ed. 158; Mallow v. 
Hinde, 12 Wheat. 198, 6 L. ed. 599; 
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without doing inequity to any one.*” 
. Averment of excuse for nonjoinder. The facts ex- 
cusing compliance with the general rule should be 


averred in the bill.%8 
Prayer for process. 


should be so advised.?9 


[§ 275] B. Classification of Parties. Persons 
who because of their interest may or must be made 
parties to a suit in equity may properly and nat- 
urally be divided into two classes: 
sary or indispensable parties;*° and second, proper 
This practical divi- 


but not indispensable parties.*! 


Elmendorf v. Taylor, 10 Wheat. 152, 
6 L. ed. 289; Hamilton v. Savannah, 
ete.,+-R.:'Co., 49° Bed. 412; -U.. S.v- 
Parrott, 27 F. Cas. No. 15,998, Mc- 
All. 271; West v. Randall, 29 F. Cas. 
No. 17,424, 2 Mason 181. 
Ala.—Marr y. Southwick, 2 Port. 
Soules 4 
ie oe v. Burgett, 33 Ark. 
328. : 
Til. Whitney v. Mayo, 15 Ill. 251. 
Mich.—Graham y. Elmore, Harr. 
265. 
-Miss.—McPike v. Wells, 54 Miss. 
fat Boisgerard v. Wall, Sm. & M. Ch, 
404. 


Mo.—Heath vy. Schroer, 119 Mo. A. 


93, 96 SW 313. 

N. Y.—Davis v-. New York, 14 
N: Y. 506, 67 -AmD 186; Hallett v. 
Hallett, 2 Paige 15; Wiser v. Blachly, 
1 Johns. Ch. 437. al 

R. I.—Sprague v. Stevens, 37 R. I. 
Beso VA! 143.) 5 

Tenn.—Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 
' Eng.—Meux y. Maltby, 
277, 36 Reprint 621. 

Necessary or indispensable parties 
see infra §§ 276-297. 

Pek oe in federal courts see infra § 


351. 

37. Meux v. Maltby, 2 Swanst. 277, 
36 Reprint .621. 
. 88. U. S.—Alger v. Anderson, 78 
Fed. 729; Kentucky Silver Min. Co. 
v.-Day, 14.F.,Cas. No. 7,719, 2 Sawy. 
468; Trecothick v. Austin, 24 F. Cas. 
No. 14,164,°4 Mason 16; West vy. Ran- 
dall,:.29 F. Cas. No. 17,424, 2 Mason 
181. : 


“ Ark,—Janes v, Williams, 31 Ark. 
175; Porter v. Clements, 3 Ark. 364. 
 Del.—Farmers’, ete., Bank v. Polk, 
a -Del;Ch.'"167, 

ll.—Whitney vy. Mayo, 15 Ill. 251; 
Gilham v. Cairns, 1 Ill. 164. 

. lowa.—Lamar Ins. Co. y. Hildreth, 
55 Iowa 248, 7 NW 572. 


2 Swanst. 


Miss.—Davis ,.v. Hoopes, 33 Miss. 
173. 

N. J.—Carter vy. Uhlein, (Ch.) 36 
A 956. 


N. Y.—Gray v. Schenck, 4. N. Y. 
460; Dart v. Palmer, 1 Barb. Ch. 92; 
Van Cleef v. Sickles, 5 Paige 505. 

N. C.—Martin v. McBryde, 88 N. C. 
5381; Spivey v. Jenkins, 86 N. C. 126. 

Eng.—Madox v. Jackson, 3 Atk. 
406, 26 Reprint 1034; Penfold v. 
Nunn, 5 Sim. 405, 9 EngCh 405, 58 
Reprint 389. 

See also infra § 423. 

{a] Sufficiency of averment.—(1) 
Where the facts justifying the non- 
joinder appear in the bill they need 
not be formally alleged as an ex- 
cuse. James v. Williams, 31 Ark. 175. 
(2) But absence from the jurisdic- 
tion should be positively averred and 
not left to inference. Penfold v. 
Nunn, 5 Sim. 405, 9 EngCh 405, 58 
Reprint 389. (3) Where parties 
having an interest in the subject 


Where the person omitted is 
absent from the jurisdiction, the bill should not only 
aver that fact, but should state his name and pray 
process against him so that he may be brought in 
if he should afterward come within the jurisdiction 
of the court, and also that he may have an oppcr- 
tunity of voluntarily appearing in the suit if he 


EQUITY 


synonymously.*® 


First, neces- 


matter of a bill in equity are be- 
yond the jurisdiction of the court, 
it is sufficient if such excuse for the 
nonjoinder as parties appears gener- 
ally from the bill, without being spe- 
cially pleaded. Eustic Mfg. Co. v. 
Saco Brick Co., 198 Mass. 212, 84 NE 
449; Palmer y. Stevens, 100, Mass. 
461. (4) An averment that _ the 
omitted parties are unknown to plain- 
tiff is a sufficient excuse for not 
joining them in the absence of an 
averment in the answer showing the 
excuse to be untrue. Alger v. Ander- 
son, 78 Fed. 729. 

89. Story Eq. Pl. § 80; Munoz v. 
De Tastet, 1 Beav. 109 note k, 17 
EngCh 109, 48 Reprint 880; Brookes 
v. Burt, 1 Beav. 106, 17 EngCh 106, 
48 Reprint 878; Haddock v. Thom- 
linson, 2 Sim. & S, 219, 1 HngCh 219, 
57 Reprint 329. 

Prayer for process generally see 
infra § 402. 


40. See infra §§ 276-297. 

41. See infra §§ 298-302. 

42. Jones ‘Vv. Bryant,” 204° Til) A. 
609. 

43. Sioux City Terminal R., etc., 
Co. v. Trust Co., of North America, 


82° Fed. 124, 126, 27 CCA 73) [aft 173 
U.S. 99, 19 SCt 341, 43 L.. eds 628). 
“The general rule in chancery is 
that all those whose presence is 
necessary to a determination of the 
entire controversy must be, and all 
those who have no interest in the liti- 
gation between the immediate parties, 
but who have an interest in the sub- 
ject-matter of the litigation, which 
may be conveniently settled therein, 
may be, made parties to it. The 
former are termed the necessary, and 
the latter the proper, parties to the 
suit. The limitation of the jurisdic- 
tion of the federal courts by the 
citizenship of the parties, and the 
inability of those courts to bring in 
parties beyond their jurisdiction by 
publeation, has resulted in a modifica- 
tion of this rule, and a practical di- 
vision of the possible parties to suits 
in equity in those courts into indis- 
pensable parties and proper parties.” 
Sioux City Terminal R., etc., Co. v. 
Trust Co. of North America supra. 
44. Waterman v. Canal-Louisiana 
Bank, etcstCo., 215 Ss oC G0 SOL 
10, 54 L. ed. 80; Minnesota v. North- 
ern Securities Co., 184° U. S. 199, 22 
SCt 308, 46 L. ed. 499; California v. 
Southern. Pac. GCo., 157 U. S.. 229, 15 
SCt 591, 39 L. ed. 688; Kendig v. 
Dean, 97 *U. Sz 4285.24 sun ved? 106d 
Williams v. Bankhead, 19 Wall. (U. 
S.) 568, 22 L. ed. 184; Robertson v. 
Carson, 19 Wall: GU. S:):/94) 22 1. ed. 


178; Ribon v. Chicago, ete, R. Co., 
LG Wells GUase): 44 one leer eclse G. ls 
Barney v. Baltimore, 6 Wall. 


(UL SF? 280) 18 ed 825 sComon awe 
Millaudon, 19 How. (U. S.) 113, 15 L. 
ed. 575; Shields v. Barrow. 17 How. 
(U. S.) 1380, 15 L. ed. 158: Russell 
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sion of the possible parties into these two classes 
has been judicially recognized,” even in the federal 
courts.42 The supreme court of the United States 
has divided parties into three classes, designated 
respectively as formal, necessary, and indispensable 
parties ;** and this classification has been recognized 
by some state courts.*® t 
ties clearly exist, but the terminology adopted is 
confusing, as the terms ‘‘indispensable’’ and ‘‘nec- 
essary’’ have the same meaning in common speech, 
and in the great majority of decisions the two terms 
as applied to the description of parties are used 


These three classes of par- 


The two classes designated by the 


supreme court as ‘‘formal’’ and ‘‘necessary’’ par- 
ties are in this article treated as subdivisions of the . 
class here designated as ‘‘ proper but not indispensa- 
ble’’ parties, and are respectively designated as 
‘‘formal or nominal parties’’ and ‘‘parties with sep- 


v. Clark, 7 Cranch (U. S.) 69, 3 L. ed. 
271; Brown v. Crawford, 252 Fed. 248; 
U. S. Telephone Co. v. Central Union 
Tel. Co., 171 Fed. 130 [aff 202 Fed. 
66, 122 CCA 86]: Chadbourne v, Coe, 
51 Fed. 479,-2 CCA 327; Hamilton v. 
Savannah, etc., R. Co., 49 Fed. 412; 
Jessup v. Illinois Cent. R. Co., 36 Fed. 
735; Tobin v. Walkinshaw, 23 F. Cas. 
No. 14,068, McAll, (U. S.) 26; Alex- 
ander v. Horner, 1 F. Cas. No. 169, 1 
McCrary 634. 

“In the case of Shields v. Barrow, 
17 How. 130, 15 L. ed. 158, the ques- 


tion was fully discussed, and it was~ 


shown, upon a review of the pre- 
vious cases, that there are three 
classes of parties to a bill in equity. 
Whey wares 3th: Formal parties. 2. 
Fersons having an interest in the 
controversy, and who ought to be 
made parties, in order that the court 
may act on that rule which requires 
it to decide on, and finally determine 
the entire controversy, and do com- 
plete justice, by adjusting all the 
rights involved in it. These persons 
are commonly termed necessary par- 
ties; but if their interests are sepa- 
rable from those of the parties before 
the court, so that the court can pro- 
ceed to a decree, and do complete and 
final justice, without affecting other 
persons not before the court, the lat- 
ter are not indispensable parties. 3. 
Persons who not only have an inter- 
est in the controversy, but an interest 
of such a nature that a final decree 
cannot be made without either affect- 
ing that interest, or leaving the con- 
troversy in such a condition that its 
final determination may be wholly in- 
consistent with equity and geod con- 
science.” Minnesota v. Northern Se- 
ecurities-Co,, 184 U.7S199, 936-22" Set 
308, 46 L. ed. 499; Waterman v. 
Canal-Louisiana Bank, ete., Co., 215 
UNS 8s, 30 SCU LO Ub 4a heeds so. 

45. Disbrow v. Creamery Package 
Mfg. Co., 104 Minn. 17, 115 NW 75: 
Bellevue Borough v. Manufacturers’ 
Light, .ete:, -Coj—20° Pa." Dist... 547 
Sweeney v. Foster, 112 Va. 499, 71 
SE 548, 550. 


, ah Pomeroy Rem. & Rem. Rights 
“The distinction between a neces- 


sary and an indispensable party, 
while doing violence to the English 
language in its usual acceptation, 
has been recognized for the purpose 
of determining the question. whether 
some of those who under the well- 
established rules of equity pleading 
and practice were deemed necessary 
parties, may not, under existing rules 
governing pleading and practice in 
equity, be dispensed with as parties 
in order that equitable relief in a 
given case may not wholly fail.” 
Peethieeen v. Craven, 164 Fed. 471, 

“Persons legitimately made par- 
ties to suits in equity may belong 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


"4 
————— 


sa 
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arable interests.’? 47 


—l. Statement of Rule. 


before it.48 


This class includes all persons who have an in- 


to three classes: First, proper par- 
ties, second, necessary parties, and, 
third, indispensable parties. The 
phrases proper parties, necessary 
parties and indispensable parfies, in 
their technical sense, are distinguish- 
able from one another, each denoting 
a Separate and independent class. But 
in a broader sense the first is the 
most and the last the least compre- 
hensive class; for proper parties may 
or may not be either necessary or in- 
dispensable, and necessary parties 
may or may not be indispensable. In 
the same broad sense an indispens- 
able party is both a necessary and 
a proper party, and, though a neces- 
sary party may or may not be indis- 
pensable, he is nevertheless a proper 
party.” Mathieson v. Craven, supra. 

47. Proper but not indispensable 
parties see infra §§ 298-302. 

48. U. S.—New Orleans Water- 
Works Co. v. New Orleans, 164 U. S. 
471, 17 SCt 161, 41 L. ed. 518; Cali- 
fornia v. Southern Pace. Co., 157 U. S. 
229, 15 SCt 591, 39 L. ed. 683; Fisher 
vs Shropshire, 147) U.; S.133, 13°:SCt 
201, 37 L. ed. 109; Kendig v. Dean, 97 
U. S. 423, 24 L. ed. 1061; Williams 
v. Bankhead, 19 Wall. 563, 22 L. ed. 
184; Robertson vy. Carson, 19 Wall. 
94, 22 L. ed. 178; Traders’ Nat. Bank 
v. Campbell, 14 Wall. 87, 20 L. ed. 
832; New York Fourth Nat. Bank v. 
New Orleans, ete., R. Co., 11 Wall. 
624, 20 L. ed. 82; Hooey v. Wilson, 9 
Wall. 503, 19 L. ed. 762; Barney v. 
Baltimore, 6 Wall, 280, 18 L. ed. 825; 
Shields v. Barrow, 17 How. 130, 15 
i. vedi 1584)) Mallow: 1 v." ‘Hinde, » 12 
Wheat. 193, 6 L. ed. 599; Marshall v. 
Beverley, 5 Wheat. 313, 5 L. ed. 97; 
Russell vy. Clark, 7 Cranch 69, 3 L. 


ed. 27135, -Bx p.. ‘Equitable: ‘Trust 
Wows 2oie Meds bul; 7 i45 / CCAy 457; 
Grigsby v. Miller, 231 Fed. 521; 


Hyams vy. Old Dominion Co., 204 Fed. 
681 [mod on other grounds 209 Fed. 
808, 126 CCA 532]; Rogers v. Penob- 
scot Min. Co., 154 Fed. 606, 83 CCA 
380; Donovan v.. Campion, 85 Fed. 
71, 29 CCA 30;. Sioux City Terminal 
ine vete,, Cos xv.) Drust> Co., “of North 
America, 82 Fed. 124, 27 CCA 73 [aff 
173) Un S. 99, 19-SCt' 341, 43 L.: ed. 
628]; Chadbourne vy. Coe, 51 Fed. 479, 
2 CCA 327; Bland v. Fleeman, 29 Fed. 
669; Gray v. Larrimore, 10 F. Cas. 
No. 5,721, 2 Abb. 542, 4 Sawy. 638; 
Joy v- Wirtz, 13 F. Cas. No. 7,554, 1 
Wash. 517; McCauley v. Kelloggs, 15 
F. Cas. No. 8,688, .2 Woods 13; 
Stenchfield v. Robinson, 22 F. Cas. 
No. 13,359a, 2 Hask. 381; Tobin v. 
Walkinshaw, 23 F. Cas. No. 14,068, 
MeAll. 26. { 

Ala.—Harris v. Johnson, 176 Ala. 
445, 58 S 426; Winn v. Fitzwater, 
151 Ala. 171, 44 S 97; Southern Home 
Bldg., ete., Assoc. v. Riddle, 129 Ala. 
562, 29 S 667; Smith v. Murphy, 58 
Ala. 630; Moore v. Wright, 4 Stew. & 
P. 84. 

Ark.—Arkadelphia Lumber Co. v. 
Mann, 78 Ark. 414, 94 SW 46; Lut- 
trell v. Reynolds, 63 Ark. 254, 37 SW 
1051; Martin v. O’Bannon, 35 Ark. 62; 
Anthony v. Shannon, 8 Ark. 52. 

D. C.—Landram v. Jordan, 25 App. 
291 [aff 203 U. S. 56, 27 SCt 17, 51 
L. ed. 881. 

Fla.—Hull v. Burr, 62 Fla. 499, 56 
S 673; SarasotaIce, ete., Co. v- Lyle, 
53 Fla. 1069, 43 S 602; Gibson v. Tut- 
tle, 53 Fla. 979, 43 S 310; Worley v. 
Dade County Security Co., 52 Fila. 
666, 42 S 527; Florida Land Rock 
Phosphate Co. v. Anderson, 50 Fla. 
501, 516. 39 S 392; Indian River Mfg. 
Co. v. Wooten, 48 Fla. 271, 37_S 731: 
Craver v. Spencer, 40 Fla. 135, 23 S 

- (21 C. J.—18] 
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é ». Necessary or indispensa- 
ble parties are those without whom the ‘court will 


not proceed to any decree, even as to the parties 
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terest in the controversy of such a nature that a 
final decree cannot be made without either affecting 
their interests or leaving the controversy in such a 
condition that its final termination may be wholly 
inconsistent with equity and good conscience.*® Ac- 


cordingly, persons whose interests will necessarily 


880; Robinson v. Howe, 35 Fla. 73, 
17S 368. i 

Ill.—Krueding v. Chicago Dock, 
etc., Co., 285 Ill. 79, 120 NE 478; Man- 
ternach v. Studt, 230 Ill. 356, 82 NE 
829, 120 AmSR 310; Knof v. Chicago 
Real TMst.s Bde) 1734 D1... 196,50: NIB 
658; Hopkins vy. Roseclare Lead Co., 
72 Ill. 373; McCall v. Lesher, 7 I11. 
47; Jones v. Bryant, 204 Ill. A. 609; 
Briggs v. Reynolds, 176 Ill. A. 420; 
Pratt v. Pratt, 3 Ill. A. 582 [rev on 
jother grounds 96 Ill. 184]. 


Iowa.—Ralston vy. Lahee, 8 Iowa 
L714 -AmD 291. 
Kan.—Anthony v. State, 49 Kan. 


246, 30 P 488; 
Kan. 90. 

Ky.—Wright v. Bickel, 58 SW 470, 
22 KyL 529; Church v. Chambers, 3 
Dana 274; Muldrow v. Muldrow; 2 
Dana 386; Mosby v. Lewis, 4 Litt. 
159; Chiles v. Allen, 2 A. K. Marsh. 
350; Payne v. Wallace, 2 A. K. Marsh. 
244. 


State v. Anderson, 5 


Me.—Hyams y. Old Dominion Co., 
113 Me. 337, 98 A 899; Fuller v. Ben- 
jamin, 23 Me. 255. 

Md.—Hurtt v. Crane, 36 Md. 29. 

Mass.—Cassidy yv. Shimmin, 
Mass. 406. 

Mich.—Walker yv. Detroit Transit 
R. Co., 47 Mich. 338, 11. NW. 187; 
Reed v. Baker, 42 Mich. 272, 3 NW 
959; Graham vy. Elmore, Harr. 265. 

Minn.—Disbrow v. Creamery Pack- 
age Mfg. Co., 104 Minn. 17, 115 NW 
751. 

Miss.—McPike v. Wells, 54 Miss. 
136; Campbell v. Henry, 45 Miss. 326; 
Martin v. Williams, 42 Miss. 210, 97 
AmD 456; Mundy v. Calvert. 40 Miss. 
181. 

N. J.—Deptford M. BH. Church v. 
Hammell, 73 N. J. Eq. 293, 67 A 941; 
Tate v. Field, 56 N. J. Eq. 35, 37 A 
440. 

N. Y.—Mahr v. Norwich Union F. 
Ins. Soc., 127 N. Y. 452, 28 NE 391 
{rev 53 Hun 388, 7 NYS 143]; Chap- 
man v. Forbes, 123 N. Y. 532, 26 NE 
3; Eames v. Kellar, 102 App. Div. 
207, 92 NYS 665; Gavazzi v. Dryfoos, 
47 Mise. 15, 95 NYS 199; Mawhinney 
vy. Bankers’ Trust Co., 124 App. Div. 
609, 109 NYS 332 [aff 194 N. Y. 590 
mem, 88 NE 1125 mem]; Bailey v. 
Inglee, 2 Paige 278. 

Pa.—Hartley vy. Lankamp, 243 Pa. 
550, 90 A 402; Boyd v. American 
Carbon Black Co., 182 Pa. 206, 37 A 
937. 

Tenn.—Wilson vy. Clinton Chapel, 
138 Tenn. 398, 198 SW 244; Warner 
vy. Yates, 118 Tenn. 548, 102 SW 92. 

Tex.—Needham v. Cooney, (Civ. A.) 
abs ISNA ESE 

Va.—Myrick v. Adams, 4 Munf. (18 
Va.) 366; Bland v. Wyatt, 1 Hen. & 
M. (11 Va.) 543. \ 

W. Va.—Bragg v. United Thacker 
Coal Co., 70 W. Va. 655, 74 SE 946; 
Johnson v. Ludwick, 58 W. Va. 464, 52 
SE 489; Law v. Law. 55 W. Va. 4, 46 
SE 697; Waldron v. Harvey, 54 W. 
Va. 608, 46 SE 603, 102 AmSR 959; 
Gall v. Gall, 50 W. Va. 523, 40 SE 
380; Graves v. Hedrick, 44 W. Va. 
550, 29 SE 1013; Gallatin Land etce., 
Co. v. Davis, 44 W. Va. 109, 28 SE 
747; Morgan v. Morgan, 42 W. Va. 
542, 26 SE 294; Van Winkle v. Black- 
ford, 33 W. Va. 573, 11 SE 26; Scott 
v. Ludington, 14 W. Va. 387. i 

Wis.—Mash vy. Bloom, 126 Wis. 
385, 105 NW 831; McDougald v. New 
Richmond Roller Mills Co., 125 Wis. 
121. 103 NW 244. 

Eng.—Evans vy. Stokes, 1 Keen 24, 
15 EngCh 24, 48 Reprint 215; Browne 
v. Blount, 2 Russ. & M. 83, 11 EngCh 
83, 39 Reprint 326. 
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be affected by any decree that can be rendered are 


And cases infra this section passim. 

{a] An interlocutory decree which 
largely decides the merits cannot 
properly be rendered in the absence 
of necessary parties. Conn y. Penn, 
5 Wheat. (U. S.) 424, 5 L. ed. 125- 
Graham vy. Elmore, Harr. (Mich.) 265. 

49. U. S*—Minnesota v. Northern 
Securities Co., 184 U. S. 199, 22 SCt 
308, 46 L. ed. 499; California v. 
Southern Pac. Co., 157 U. S. 229, 15 
SCt 591, 39 L. ed. 683; Swan Land, 
etc., Co. v. Frank, 148 U. S. 603, 13 
SCt 691, 37 L. ed. 577; Gregory v. 
Stetson, 133 U. S. 579, 10 SCt 422, 33 
L. ed. 792; Blacklock v. Small, 127 
U. S-. 96, 8 SCt' 1096, 32 L. ed. 70 
Barney v. Baltimore, 6 Wall. 280, 18 
L. ed. 825; Shields v. Barrow, 17 How. 
130, 15 L. ed. 158; Armstrong v. Lear, 
8 Pet. 52, 8 L. ed.. 863; Ex p. Hquit- 
able Trust Co., 281 Fed. 571, 145 
CCA 457; Grigsby v. Miller, 231 Fed. 
521; Lion Tractor Co. v.- Bull Trac- 
tor Co., 231 Fed. 156, 145 CCA 344; 
Helm v. Zarecor, 213 Fed. 648; Silver 
King Coalition Mines Co. v. Silver 
King Cons. Min. Co., 204 Fed. 166, 
122 CCA 402, AnnCas1918B 571; Camp 
v. Bonsal, 203 Fed. 913, 182 CCA 
207; De Galard v. Safe Deposit, etc., 
Co., 196 Fed. $81; O’Neil v. Wolcott 
Min. Co., 174 Fed. 527, 98 CCA 309, 
27 LRANS 200; Rogers v. Penobscot 
Min. Co., 154 Fed. 606, 83 CCA 380; 
Arkansas Southeastern R. Co. v. 
Union Sawmill Co., 154 Fed. 304, 83 
CCA 224; Perkins v. Hendryx, 149 
Fed. 526; Cella v. Brown, 136 Fed. 
439 [aff 144 Fed. 742, 75 CCA 608 
(certiorari den 202 U. S. 620 mem, 


26 SCt 766 mem, 50 L. ed. 1174 
mem)]; Shingleur y. Jenkins, 111 
Fed. 452; Donovan vy. Campion, 85 


Fed. 71, 29 CCA 30; Sioux City Ter- 
minal R,.etc.,, |\Cox Ven Dnust Comiot 
North America, 82 Fed. 124, 27 CCA 
73, [aff.173 U.:S. 99, 19 SCt 341, 43 a. 
ed. 628]; Oberlin College v. Blair, 70 
Fed. 414; Chadbourne v. Coe, 51 Fed. 
479, 2 CCA 327; Hamilton v. Savan- 
nah, etc., R. Co., 49 Fed. 418; Farmers’ 
Nat. Bank v. Hannon, 14 Fed. 593. 

Ala.— Cudd v. Reynolds, 186 Ala. 
207, 65 S 41. 

Colo.—Archuleta v. Archuleta, 52 
Colo. §601,, 123 «Re 8215+ Melean evi 
Farmers’ High Line Canal, etc., Co., 
44 Colo. 184, 98 P 16; Denison v. 
Jerome, 43 Colo. 456, 96 P 166. 

D. C.—Green vy. McIntire, 39 App. 
249; Landram v. Jordan, 25 App. 291 
{aff 203, U. S..56, 27 ;SCt. 17, 51 L. ed: 
88]; Backus Portable Steam Heater 
Co. v. Simonds, 2 App. 290. 

Fla.—Florida Land Rock Phosphate 


Co. v. Anderson, 50 Pla: +501,5389. 5S 
392. 

Ill.—Larson v. Gios, 235 Ill. 584, 
85 NE 926; Chandler v. Ward, 188 


Tll. 322, 58 P 919; Atkins v. Billings, 
72 Ill. 597; Hopkins v. Roseclare Lead 
Co., 72 Ill. 378; Jones v. Bryant, 204 
PIV AL%609% 

Me.—Hyams v. Old Dominion Co., 
113 Me. 337, 93 A 899. 

Mass.—Cassidy v- Shimmin, 122 
Mass. 406; Sears v. Hardy, 120 Mass. 
524. 

Minn.—Disbrow v. Creamery Pack- 
age Mfg. Co., 104 Minn. 17, 115 NW 
75a. 

Miss.—Peeples v. Yates, 88 Miss. 
289, 40 S 996; Patty v. Williams, 71 
Miss. 887, 15 S 43. 

Nebr.—Jordan v. Evans, 
666. 157 NW 620. 

N. Y.—Gavazzi v. Dryfoos, 47 Misc. 
15.95 INYS, 199. 

Pa.—Hartley v. Langkamp, 243 Pa. 
550, 90 A 402; Grant Tp. Water Co. v. 
Pennypacker, 6 Dauph. Co. 89. 


99) Nebr. 
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necessary and indispensable parties, and the court 
will not proceed to a deeree without them,®° while 


Tex.—Needham y. Cooney, (Civ. A.) 
173 SW 979; Boesch v. Byron, 37 Tex. 
Civ. A. 35, 83 SW 18. 

Wyo.—Field v. Letter, 16 Wyo. 1, 
90 P 378, 92 P 622, 125 AmSR 997. 

Eng.—Burt v. Dennet, 2 Bro. Ch. 
225, 29 Reprint 225. 

Ont.—Union Natural Gas Co. vy. 
Chatham Gas Co., 40 Ont. L. 148. 

“The relation of an indispensable 
party to the suit must be such that 
no decree can be entered in the case 
which will do justice between the 
parties actually before the court 
without injuriously affecting the 
rights of such absent party.’ Water- 
man, v. Canal-Louisiana Bank, ete., 
€o., 215 U. 'S. -33, 49, 30 SCt 10, 54 
L. ed. 80. 

{a] This is the correct criterion 
for determining when the court will 
decline to exercise any jurisdiction 
whatever, or may in its discretion 
proceed to a partial settlement of the 
matters in controversy among the 
parties actually before it. Apperson 
v. Burgett, 33 Ark. 328. 

[b] Other definitions of necessary 
parties.—(1) “Persons who not only 
have an interest in the controversy, 
but an interest of such a nature that 
a final decree cannot be made without 
either affecting that interest, or leav- 
ing the controversy in such a condi- 
tion that its final termination may be 
wholly inconsistent with equity and 
good conscience.” Shields v. Barrow, 
17 eHow. iCU.. S.) 130, 1895-15 ed. 
158 [quot Barney v. Baltimore, 6 
Wall. 280, 285, 18 L. ed. 823]. (2) 
A person without whom no effective 
decree can be pronuunced and en- 
forced is a necessary party, and the 
court will not proceed without him. 
Kendig v. Dean, 97 U. S. 423, 24 L. ed. 
1061. (3) Every one whose joinder 
is necessary to the settlement of 
complainant’s rights is a necessary 
party to a bill. Irick v. Black, 17 N. 
J. Eq. 180. 

50. U. S.—New Orleans Water- 
Works Co. v. New Orleans, 164 U. S. 
471, 17 SCt 161, 41 L. ed. 518; Cali- 
fornia v. Southern Pac. Co., 157 U. S. 
229, 15 SCt 591, 39 L. ed. 683; Mc- 
Arthur v. Scott, 113 U. S. 340, 5 SCt 
652, 28° L. ed. 1015; Jerome v. Mc- 
Garter; 94 U.S. 734, 24 LL. ed. 136; 
Williams v. Bankhead, 19 Wall. 563, 
22 L. ed. 184; Nashville, ete., R. Co. 
v. Orr, 18. Wall. 471, 21 L. ed. 810; 
Ribon v. Chicago, ete., R. Co., 16 
Wall. 446, 21 L. ed. 367; Hooey v. 
Wilson, 9 Wall. 501, 19 L. ed. 762; 
Barney v. Baltimore, 6 Wall. 280, 18 
L. ed. 825; Coy v. Mason, 17 How. 
580, 15 L. ed. 125; Shields v. Barrow, 
17 How. 130, 15 L. ed. 158; Northern 
Indiana R. Co. v. Michigan Cent. R. 
Gon ibe. How. 288, W4" Lied) 674; 
Hagan vy Walker, 14 How. 29, 14 L. 
ed. 312; Mallow v. Hinde, 12 Wheat. 
193, 6 L. ed. 599; Elmendorf v. Tay- 
lor, 10 Wheat. 152, 6 L. ed. 289; 
Cameron v. McRoberts, 3 Wheat. 591, 
ant. -ed.s 4672. Russell @yv"Clarks)7 
Cranch 69, 3 L. ed. 271; Brown v. 
Crawford, 252 Fed. 248; General Inv. 
Co. v. Lake Shore, ete. R. Co., 250 
Fed. 160, 162 CCA 296; Ex p. Equi- 
table Trust Co., 231 Fed. 571, 145 
CCA 457; Continental, ete., Trust, 
ete., Bank v. Corey Bros. Constr. Co., 
208 Fed. 976, 126 CCA 64; Slater 
Trust Co. v. Randolph-Macon Coal 
Co., 166 Fed. 171; Rogers v. Penob- 
scot Min. Co., 154 Fed. 606, 83 CCA 
280; McConnell v. Dennis, 153 Fed. 
547, 82 CCA 501; Continental Ad- 
justment Co. v. Cook, 152 Fed. 652; 
Grand Trunk Western R. Co. v. Chi- 
CALO;etc.; T..-Co:, 4141 Hedi 785; 73 
CCA 43 [certiorari den 201 U. S. 645 
mem, 26 SCt 760 mem, 506 L. ed. 903 
mem]; Mackay v. Gabel, 117 Fed. 
873; Shingleur vy. Jenkins, 111 Fed. 
452; Woodward v. McConnaughey, 


EQUITY 


106 Fed. 758, 45 CCA 602; Hubbard v. 
Manhattan Trust Co., 87 Fed. 51, 30 


CCA 520; Donovan vy. Campion, 85 
Fed. 71, 29 CCA 30; Ward y. San 
Diego Land, ete. Co., 79 Fed. 665; 


Consolidated Water Co. v. Babcock, 
76 Fed. 243; Collins Mfg. Co. v. Fer- 
guson, 54 Fed. 721; Chadbourne v. 
Coe, 51 Fed. 479, 2 CCA 327; Hamil- 
ton v. Savannah, ete., R. Co., 49 Fed. 
412; Jessup v. Illinois Cent. R. Co., 
36 Fed. 735; Bland v. Fleeman, 29 
Fed. 669; Maynard y. Tilden, 28 Fed. 
688; Beach vy. Mosgrove, 16 Fed. 305, 
4 McCrary 50; Western Star Lodge 
No. 2 v. Schminke, 15 Fed. 410, 4 Mc- 
Crary 366; Abbot v. American Hard 
Rubber, | Cots Lote Cag. 6 Noses, 24 
Blatehf. 489; Bedilian v. Seaton, 3 
H.. .Cas Noth 248) 3" Wallergrea19: 
Branch v. Macon, ete, R. Co., 4 F. 
Cas. No. 1,808, 2 Woods 385; Bunce 


v. Gallagher, 4 F. Cas. No. 2,133, 5 
Blatehf. 481; Carson v. Robertson, 5 
F. Cas. No. 2,466, Chase 475 [rev 
on other grounds 19 Wall. 94, 22 
L.,ed. 178]; Cole Silver Min. Co. v. 
Virginia, etc., Water Co. 6 F. Cas. 
No. 2,990, 1 Sawy. 685; Garnett v. 
Macon, 10 F. Cas. No. 5,245, 2 Brock 
185; Gray v. Larrimore, 10 F. Cas. 
No. 5,721, 2 Abb., 542: Hoxie v..Carr, 
12 F. Cas. No. 6,802, -i Sumn. 173; 
Joy v. Wirtz, 13 F.-Cas. No. 7,554, 1 
Wash. 517; Trecothick y. Austin, 14 
F. Cas. No. 14,164, 4 Mason 16; Mc- 
Cauley v. Kellogg, 15 F. Cas. No. 
8,688, 2 Woods 13; Northern Indiana 
R. Co. v. Michigan Cent. R. Co., 18 
F. Cas. No. 10,321, 5 McLean 444; 
Ward v. Arredondo, 29 F. Cas. No. 
17,148, 1 Paine 410; West v. Randall, 
29 F. Cas. No. 17,424, 2 Mason 181; 


Young v. Cushing, 30 F. Cas. No. 
18,156, 4 Biss. 456. 
Ala.—Culley v. Elford, 187 Ala. 


165, 65 S 381; Winn v. Fitzwater, 151 
Ala. 171, 44 S 97; Mobile Land Impr. 
Co. v. Gass, 129 Ala. 214, 29 S 920; 
Thompson v. Thompson, i07 Ala. 
163, 18 S 247; Elliott v. Sibley, 101 
Ala. 344, 13 S 500; Sanders v. Godley, 
23 Ala. 473; Mobile Branch Bank v. 
Tillman, 10 Ala. 149; Smith v. Rog- 
ers, 1 Stew. & P. 317; Lucas vy. Da- 
rien Bank, 2 Stew. 280. 

Ark.—Arkadelphia Lumber Co. v. 
Mann, 78 Ark. 414, 94 SW 46; Theurer 
v. Brogan, 41 Ark. 88; Oliphint v. 
Mansfield, 36 Ark. 191; Thornberry 
v. Baxter, 24 Ark. 76; Porter v. Cle- 
ments, 38 Ark. 364. 

Cal.—Chapman vy. State Bank, 97 
Cal. 155, 31 P 896; Wilson v. Castro, 
31 Cal. 420. 

Colo.—Peck v. Peck, 33 Colo. 421, 
80 P 1063; Farmers’ High Line Ca- 
nal, ete., Co. v. White, 32 Colo. 114, 
75 P 415; Brown v. Farmers’ High 
Line Canal, ete., Co., 26 Colo. 66, 56 
P' 183: 

D. C.—Landram vy. Jordan, 25 App. 
291 -faff 203° U: Si /66)"-27 "SCt 17, 51 
L. ed. 88]. 

Fla.—Indian River Mfg. Co. v. 
Wooten, 48 Fla. 278, 37 S 731: Rawls 
,V. Tallahassee Hotel Co., 43 Fla. 288, 
31 S7237. 

Ga.—Old Hickory Distilling Co. v. 
Bleyer, 74 Ga. 201; Wyche v. Green, 
32 Ga. 341. 

Ill.—Wehrheim v. Smith, 226 Ill. 
346, 80 NE 908; Chandler vy. Ward, 
188 Til. 322, 58 BP 919; Gordon ‘v. 
Johnson, 186 Ill. 18, 57 P 790; Knopf 
v. Chicago Real Est. Bd., 173 Ill. 196, 
50 NE 658; Bradley v. Gilbert, 155 
Til. 154, 39 NE 593; Howell v. Foster, 
122 Ill. 276, 13 NE 527; Brown v. 
Riggin, 94 Ill. 560; Hopkins v. Rose- 
clare Lead Co., 72 Ill. 373; Bonner v. 
Peterson, 44 Ill. 253; Baker v. Back- 
us, 32 Ill. 79; Whitney v. Mayo, 15 
Tll. 251; McDowell v. Cochran, 11 III. 
31; Jones v. Bryant, 204 Ill. A. 609; 


Consolidated Stanley Min., ete., Co. 
v. Loeber, 96 Ill. A. 128; Gillett v. 


i 


[§ 276 


parties whose interests will not be affected by the 
decree sought, although they may have an interest 


Hickling, 16 Ill. A. 392. 

Ind.—Southern Plank-Road Co. v. 
Hixon, 5 Ind. 165. 

Iowa.—Daugherty v. Curtis, 97 
NW 67; Tod v. Crisman, 123 Iowa 
693, 99 NW 686; Litchfield v. Polk 
County, 18 Iowa 70; Fowler v. Doyle, 
16 Iowa 534; Postlewait v. Howes, 3 
Iowa 365. 

Kan.—Shearer -v. Murphy, 63 Kan. 
537, 66 P 240; Jeffries-Ba-Som v. Na- 
tion, 63 Kan. 247, 65 P 226; Union 
Terminal R. Co. v. State R. Comrs., 
52> Kan. 680, 35 P 224; Anthony v. 
State, 49 Kan. 246, 30 P 488; Mc- 
Carthy v. Marsh, 41 Kan. 17, 20 P 
479; Privett v. Stevens, 26 Kan. 
528; Beach v. Shoenmaker, 18 Kan. 
147; State v. Anderson, 5 Kan. 90. 

Ky.—Whaynes v. Morgan, 12 SW 
128, 12 KyL 254; Atterberry v. Knox, 
8 Dana’ 282; .TripletthwsGily ay es 
Marsh. 432; Barry v. Rogers, 2 Bibb 
314. 

Me.—Hyams v. Old Dominion Co., 
113 Me. 337, 93 A 899; Tucker v. 
Bean, 65 Me. 352; Wakefield v. Marr, 
65 Me. 341: Mudgett v. Gager, 52 Me. 
541; Fuller v. Benjamin, 23 Me. 255. 

Md.—Hill v. Reifsnider, 39 Md. 429. 

Mass.—Cassidy v- Shimmin, 122 
Mass. 406; Michigan State Bank v. 
Gardner, 3 Gray 305; Towle v. Pierce, 
12 Mete. 329, 46 AmD 679. 

Mich.—Watson v. Lion Brewing 
Co., 61 Mich. 595, 28 NW 726. 

Minn.—Disbrow v. Creamery Pack- 
aee Mfg. Co., 104 Minn. 17, 115 NW 
7543 

Miss.—Wheeler v. Biggs, 12 S 
596; McPike v. Wells, 54 Miss. 136. 

Mo.—Judy vy. Farmers, ete., Bank, 
TO Mo. 407; Morgan v. National 
Pump Co., 74 Mo. A. 155; Burns v. 
Bangert, 16 Mo. A. 22. 

N. H.—Champollion y. Corbin, 71 
N. H. 78, 51 A 674. 

N. J.—Mackey v. Mackey, 71 N. J. 
Eq. 686, 63 A 984; Kempton v. Bar- 
tine, 60 N. J. Eq. 411, 45 A 966; 
Wooster v. Cooper, 56 N. J. Eq. 759, 
386 A 281; Fletcher v. Newark Tel. 
Co., 55 N. J. Eq. 47, 35 A 903; Lom- 
erson v. Vroom, 42 N. J. Eq. 290, 11 
A 13; Morgan v. Rose, 22 N. J. Eq. 
583; Van Keuren vy. McLaughlin, 21 
N. J. Eq. 163; Armstrong v. Arm- 
strong, 19 N. J. Eq. 357; Smith v. 
Trenton Delaware Falls Co., 4 N. J. 
Eq. 505. 

N. Y.—In re Gall, 182 N. Y. 270, 
75 NE. 876; Peo. v. \Clark,. 70 N.Y. 
518; Lilinthal v. Betz, 108 App. Div. 
222, 95 NYS 849 [rev on other 
grounds 185 N. Y. 153, 77 NE 1002, 7 
AnnCas 41]; Davin v. Davin, 105 
App. Div. 580, 94 NYS 281; Eames v. 
Kellar, 102 App.- Div. 207, 92 NYS 
665; Oishei v. Pennsylvania R. Co., 
101 App. Div. 473, 91 NYS 1034; 
Dupignac v. Bernstrom, 76 App. Div. 
105, 78 NYS 705; McCotter v. Law- 
rence, 4 Hun 107, 6 Thomps. & C. 
392; Cramer v. Benton, 4 Lans. 291, 
60 Barb. 216; Hall v. Nelson, 23 Barb. 
88; Gavazzi v. Dryfoos, 47 Misc. 15, 
95 NYS 189; O’Sullivan v. New York 
El. R. Co., 7 NYS 51; Pirsson v. Gil- 
lespie, 4 NYS 691; Wiedersum v. 
Naumann, 10 AbbNCas 149; Smith v. 
Crissey, 66 HowPr 112; Warner v. 
Paine, 3 Barb. Ch. 630; Murray v. 
Hay, 1 Barb.” Ch. 59, 43 -AmD, T73s 
Mumford v. Sprague, 11 Paige 438; 
Cunningham v. Pell, 5 Paige 607; 
Bailey v. Inglee, 2 Paige 278; Hallett 
v. Hallett, 2 Paige 15; Tradesman’s 
Bank v. Merriti, 1 Paige 302; Fel- 
lows v. Fellows, 4 Johns. Ch. 25; 
Wiser v. Blachly, 1 Johns. Ch. 4387: 
Wendell v. Van Rensselaer, 1 Johns. 
Ch. 344; Winchester v. Crandall, 
Clarke 371; Bank of America y. Pol- 
lock, 4 Hdw. 215. 

N. C.—Murphy v. Jackson, 58 N. C. 


Or.—Wheeler v. Lack, 37 Or. 238, 


—e 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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In the subject matter, are not ordinarily necessary 
parties,°* although they may sometimes be proper 
parties under the general rule, in order to avoid a 
multiplicity of suits.52 Therefore the object rather 
than the subject of the suit must be looked to, and 
only those are necessary parties whose rights are 


61 P 849; Beasley y. Shivel hee . 
508, 26 P 846. Hf a penis 
Pa.—Geesey y. York, 254 Pa. 397, 
99 A 27; Hartley vy. Langkamp, 243 
Pa. 550, 90 A 402; Bellevue Borough 
v. Manufacturers’ Light, ete., Co., 20 
te pi IS sek 54,7)s Delaware River 
Quarry, etc., Co. v. Bethlehem, etc., 
St. R. Co., 7 North. Co. 194; Long v. 
Dickinson, 10 Phila. 108; Petitt v. 
Baird, 10 Phila. 57. 
-S. C.—Earle v. Groce, 37 8S. C. 560, 
16 SE 428. 
11 


Tenn.—Williams 
Humphr. 412. 

Tex.—Cotton y. Coit, 88 Tex. 414, 
31 SW 1061; Dwyer v. Olivari, 16 SW 
800; Needham vy. Cooney, (Civ. A.) 
173 SW 979; Jarvis v. Matson, (Civ. 
A.) 94 SW 1079; Boesch vy. Byrom, 
37 Tex. Civ. A. 35, 83 SW 18. 

Va.—Sweeney v. Foster, 112 Va. 
499; 71 SE 548; Harrison v. Wallton, 
95 Va. 721, 30 SE 372, 64 AmSR 830, 
41 LRA 703; Clendenning y. Conrad, 
91 Va. 410, 21 SE 818; Lynchburg 
Iron Co. v. Tayloe, 79 Va. 671; Hagan 
v. Wardens, 3 Gratt. (44 Va.) 315; 
Garnett v. Macon, 6 Call (10 Va.) 
308, 10 F.. Cas. No. 5,245. 

W. Va.—Moore v. Jennings, 47 W. 
Va. 181, 34 SE 793; Holsberry y. Pol- 
ing, 38 W. Va. 186, 18 SE 485; Chap- 
man y. Pittsburgh, etc., R. Co., 18 
W. Va. 184; Sommerville v. Sommer- 
ville, 26 W. Va. 484; Watson v. Pack, 
3 W. Va. 154. 

Wis.—Castle vy. Madison, 113 Wis. 
346, 89 NW 156; Douglass County. v. 
Walbridge, 38 Wis. 179; Day v. 
Wetherby, 29 Wis. 368. 

Eng.—Evans y. Stokes, 1 Keen 24, 
15 EngCh 24, 48 Reprint 215; Browne 
v. Blount, 2 Russ. & M. 83, 11 EngCh 
83, 39 Reprint 326; Iveson v. Harris, 
7 Ves. Jr. 251, 32 Reprint 102. 

“If the interests of those present 
and those absent are so interwoven 
with each other, that no decree can 
possibly be made affecting the one 
without equally operating upon the 
other, then the absent persons are 
indispensable parties, without whom 
the court cannot proceed, and, as a 
consequence, will refuse to entertain 
the suit.” Cole Silver Min. Co. v. 
Virginia, etc., Water Co., 6 F. Cas. 
No. 2,990, 1 Sawy. (U. S.) 685, 687 
(per Field, J.). 

[a] “The usual and proper course 
is to continue the cause until such 
persons can be made parties and their 
rights adjudicated. Many instances 
exist where this must be done, but 
when, as in the case before the dis- 
trict court, the rights of plaintiff 
against the defendant may be fully 
determined without the presence as 
parties of such persons, the court 
may render a decree reserving and 
protecting therein their interests.” 
Buck v. Webb, 7 Colo. 212, 215, 3 P 


Vel. Conrad, 


214i, 
[b] Rule applied.—(1) Where a 
receiver is sought in a foreclosure 


suit, a prior mortgagee is a proper 
and perhaps a necessary party, as his 
interests may be affected. Milten- 
berger v. Logansport, etc., R. Co., 106 
imac 286,0duSet 140, 27 Li ed. A117. 
(2) Where the duties of receivers 
would necessarily be affected by 
granting the prayer of a bill such re- 
ceivers must be made parties. Smith 
vy. Trenton Delaware Falls Co. 4 
N. J. Eq. 505. (3) ‘While it may be 
said that a court of equity has Au- 
‘thority to restrain an_ individual 
from pursuing an immoral or un- 
righteous course of conduct, it will 
‘not do so where the effect of such ac- 
tion by the court is to definitely de- 
termine contract rights belonging to 


EQUITY 


or inhering in persons who are not 
parties to the litigation.” U. S. Tel. 
Co. v. Central Union Tel. Co., 171 
Fed, 130, 134 [aff 202 Fed. 66, 122 CCA 


86]. 

[c] Amicable suits. — A decree 
will not be rendered, even in an 
amicable suit, where there is a want 
of indispensable parties. Muldrow 
v. Muldrow, 2 Dana (Ky.) 386. 

[d] To a bill against a debtor’s 
debtor, the former debtor should be 
made a party in order that an ac- 
count may be taken. U.S. v. How- 
land, 4 Wheat. (U. S.) 108, 4 L. ed. 


526. 

Exceptions to rule see _ infra 
§§ 278-297. 

Parties with separable interests 
see infra §§ 299, 300. 

51. U S.—Cherokee Nation  v. 


Hitchcock, 187 U.-S. 294, .28 SCt 115, 
47 L. ed. 183; Carey v. Houston, etc., 
i Co. li6d Uso. 115, LO SCt bon, 040 
L. ed. 638; Mallow v. Hinde, 12 
Wheat. 193, 6 L. ed. 599; Peninsula 
Bank v. Wolcott, 232 Fed. 68; Ed- 
wards v. Mercantile Trust Co., 124 
Fed. 381; Waterfield v. Rice, 111 Fed. 
625, .49 ' CCA” 1504; Frishmuth  ‘v. 
Farmers’ i, &-'T. -Co, 9 95. Fed:” 5; 
Davis v. Davis, 89 Fed. 532; Union 
Mill, ete., Co. v. Dangberg, 81 Fed. 
73; Smith v. Lee, 77 Fed. 779; Joy v. 
Wirtz, 13 F. Cas. No. 7,554, 1 Wash. 
517; Society for Propagation, etc., v. 
Hartland) 22. iH.) Cas. INO. VL3stbb, > 2 
Paine 536; Van Bokkelen v. Cook, 
28° B...Cas. .No. 16,831, '5 Sawy. 587; 


Van Reimsdyk v. Kane, 28 F. Cas. 
No. 16,871, 1 Gall. 371. 
Ala.—McGhee vy. Alexander, 104 


Ala. 116, 16 S 148; Wilkinson v. May, 
69 Ala. 33. 

Colo.—Pollard y. Lathrop, 12 Colo. 
171, 20 P 251. 

D. C.—Uhler v. Adams, 1 App. 392. 

Fla.—King v. Dekle, 53 Fla. 949, 
43 S 586. 

Tll.— Hertel v. Boismenue, 229 II. 
474, 82 NE 298; Deniston v. Hoag- 
land, 67 Ill. 265. 

Ky.—Martin v. Letty, 18 B. Mon. 
573; Wickliffe v. Lee, 4 Dana 30; 
Todd v. Sterrett, 6 J. J. Marsh. 425; 
Lee v. Colston, 5 T. B. Mon. 238. 

Mass.—Evans v. Wall, 159 Mass. 
164, 34 NE 188, 38 AmSR 406; Cas- 
sidy v. Shimmin, 122 Mass. 406; Wil- 
liams v. Russell, 19 Pick. 162. : 

Mich.—Field v. Ashley, 79 Mich. 
231, 44 NW 602; Suydam v. Dequin- 
dre, Harr. 347; Taylor v. Snyder, 
Walk 490; Norris v. Hurd, Walk. 102. 

Miss.—Lipscomb v. Jack, 20 S 8838. 

Mo.—Mount Grove Creamery, etc., 
Co. v. Willow Springs Creamery Co., 
(A.) 202 SW 1054, 1056 [quot Cyc]; 
State v. Bradley, 193 Mo. 33, 36, 91 
Sw 483 [auot Cyc]; Mayberry v. Mc- 
Clurg, 51 Mo. 256. 

N. J.—Fletcher v. Newark Tel. Co., 
55 N. J. Ea. 47, 35 A 903; Wilkins v. 
Kirkbride, 27 N. J. Eq. 93;. Van 
Keuren v. McLaughlin, 21 N. J. Eq. 
163: Swedish Evangelical Lutheran 
Church vy. Shivers, 16 N. J. Eq. 453. 

N. Y.—Vollkommer v. Frank, 107 
App. Div. 594, 95 NYS 324; Lester v. 
Seilliere, 50 App. Div. 239, 628 NYS 
748: Pondir v. New York, etc., R. Co., 
72 Hun 384, 25 NYS 560, 31 AbbNCas 
29: Hart v. Sickles, 45 -Misc. 174, 91 
NYS 897; Miller v. McCan, 7 Paige 
451: Commercial Bank v. Meach, 7 
Paige 448. 

N C.—Ferguson v. Hass, 62 N. C. 


AM: 
Boring Junction 


Or.—Roots _ v. 
Lumber Co., 50 Or. 298, 92 P 811, 94 
P 182. 

R: I.—Dennis ‘v. Perry, 12 R. TI. 
540. 


involved in the purpose of the bill.®? 
also the prayer for relief is important in determin- 
ing the requisite parties, as one need not be made a 
party against whom no relief is’ demanded, pro- 
vided his rights will not’ necessarily be affected.5+ 
But all those against whom relief is prayed are 
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Therefore 


S. C.—McCreary v. Burns, 17 S. C. 


45. 

Tenn.—Saunders y. Stallings, 5 
Heisk. 65. 

Va.—Preston v. National Exch. 


Bank, 97 Va. 222, 33 SE 546; Sum- 
mers vy. Bean, 13 Gratt. (54 Va.) 404; 
Wills v. Dunn, 5 Gratt. (46 Va.) 384: 


McCandlish v. Edloe, 3 Gratt. (44 
Va.) 330. 

W. Va.—Howard v. Stephenson, 33 
W. Va. 116, 10 SE 66; Hunter v. 
Robinson, 5 W. Va. 272. 

Wis.—Mash v. Bloom, 126 Wis. 
385, 105 NW 831. 

Eng.—Ling v. Colman, 10 Beav. 


370, 50 Reprint 624; Smith v. Snow, 
3 Madd. 10, 56 Reprint 413; Wych v.- 
Meal, 3 P. Wms. 310, 24 Reprint 
1078; Le Texier y. Anspach, 15 Ves. 
Jr. 159, 33 Reprint 714: 

“It is a well established rule of 
equity procedure that only such per- 
sons are necessary parties to a suit 
whose rights would necessarily be 
affected by the decree.’ Sanche v. 


Electrolibration Co., 4 App. (D. C.) 
453, 462. 
{a] Thus, on a bill for partition, 


one having an entire lien on the 
premises is not a necessary party, as 
the partition can be made subject to 
and without affecting his lien. Town- 
shend v. Townshend, 1 AbbNCas 
(N. Y.) 81. See also Partition [36 
Cye 209]. 

[b] One who has already per- 
formed all that could be obtained by 
the decree (1) and who will not be 
affected by the completion of the re- 
lief as against others need not be 
joined. Chiles vy. Boon, 3 B. Mon. 
(Ky.) 82 (holding that in a_ suit 
against one of several heirs to com- 
pel a conveyance, his coheirs who 
have already been compelled to con- 
vey by decree of another court are 
not necessary parties). (2) Pend- 
ing a proceeding to determine title 
to land, the United States condemned 
the land and paid the money into the 
registry of the court; to an amended 
complaint to obtain the money so 
paid in, the United States was not a 
necessary narty. Long vy. Hisenbeis, 
23 Wash. 556, 63 P 249. 

[c] Beneficiaries of an agreement 
are not indispensable parties to a 
suit to set it aside where their in- 
terests may be protected by the de- 
eree in their absence. Parker v. 
Ross, 234 Fed. 289, 148 CCA 191. 

52. See infra §§ 298-302. 

53.. U. S.—McKee vy. Lamon, 159 
UTS.) 347,516 SCt PEE S40 me eda Gbe 
See also Veazie v. Williams, 8 How. 
134; 12) E. ed 0s; [rev 328) es Cass 
No. 16,907, 3 Story 611]; Hamilton 
eee €tc., RY Co.j49u- hed: 
412. 

Ill.—Cooley v. Scarlett, 38 Ill. 316, 
87 AmD 298. 

Ky.—Talbot v. Darnall, 6 B. Mon. 
486. 

Mass.—Pratt v. Boston, etc., R. Co., 


126 Mass. 443. 
Glover, 44 Minn. 


Minn.—Smith v. 
260, 46 NW 406. 

N. J.—Cubberly v. Cubberly, 33 
N. J. bq. 82 faft 23° N: J- Hay 591]. 

Vt.—Hall v. Dana, 2 Aik. 381. 

See also supra § 255 text and note 
9 


Soe 

fa] Tlustration.—A bill to ap- 
portion between two landowners 
charges for water furnished to a 
common lessee need not make the 
lessee a party, where he is not liable 
for the charges. Lester v. Seilliere, 
50 App. Div. 239, 63 NYS 748. 

Active and passive parties 
infra § 300. 

54. Union Mill, etc., Co. y. Dang- 


see 
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necessary parties,®> and persons whose rights will be 
affected by the decree are necessary parties, al- 
though no relief is prayed against them.°° 
term ‘‘necessary parties’’ also includes persons who, 
while not necessary or indispensable on account of 
their own interest, yet are so connected with the 
subject matter of the controversy that it is neces- 
sary to have them before the court for the proper 
protection of those whom the decree will necessarily 
A defendant cannot be re- 


and directly affect.°7 


berg, 81 Fed. 73; Conery v. Sweeney, 
$1) Med. a4, 26 CCA. 309; Society for 
Propagation, ete., v. Hartland, 22 F. 


Gas. No. (13,155, 2 Paine 536; Van 
Bokkelen v. Cook, 28 F. Cas. No. 
16,831, 5 Sawy. 587; Mullins v. Mc- 
Candless, 57 N. C. 425. 

55. Murrell v. Peterson, 59 Fla. 
566, 52. S. 726. 

56. Delaware River Quarry, etc., 
Co. v. Bethlehem, ete., St. R. Co. 7 
North. Co. (Pa.) 194. And cases 


supra note 50. 

57. U. S.~Swan Land, etc., Co. v. 
Frank, 148 U. S. 603, 13 SCt 691, 37 
L. ed. 577; Fisher v. Shropshire, 147 
Wess 188; Lor SChaZOd asp 1. wed 09 
Shields v. Barrow, 17 How. 130, 15 
L. ed. 158; Billings v. Aspen Min., 
ete, Co., 51 Fed. 338, 2 CCA 252, 52 
Fed. 250, 3 CCA 69. 

Ala.—Baker vy. Rowan, 
eS Os 

Ill.—Chandler v. Ward, 188 Ill. 322, 
58 NE 919; Green v. Hedenberg, 159 


2 Stew. & 


Tll. 489, 42 NE 851, 50 AmSR 178; 
Hopkins y. Roseclare Lead Co., 172 
Ill. 373; Merchants’ Bldg. Impr. Co. 


v. Chicago Exch. Bldg. Co., 108 I11- 
A. 54; Starne v. Farr, 17 Ill. A. 491. 
Iowa.—Postlewait v. Howes, 3 


Iowa 365. 
Mass.—Williams vy. Russell, 19 
Pick. 162. 
N. J.—Swallow v. Swallow, 27 


N. 
Nie Ja) Hg.) 283; 
N. J. Eq. 257. 

N. Y.—Mehr v. Norwich Union F. 
Ins. Soc., 127.N. Y.. 452, 28° NE- 391 
{rev 53 Hun 388, 7 NYS 143]; Mc- 
Cotter v. Lawrence, 4 Hun 107, 6 
Thomps. & C. 392; Bauman v. Kuhn, 
57 Misc. 618, 108 NYS 773; Dart v. 
Palmer, 1 Barb. Ch. 92; Mickles v. 
Rochester City Bank, 11 Paige 118, 
42 AmD 103; Robinson v. Smith, 3 
Paige 222, 24 AmD 212. 

N. C.—Southal v. Shields, 81 N. C. 
28; Smith v. Kornegay, 54 N. C. 40. 

Okl.—Goss’ ve, Sterritt,, lol, P 187, 
190 [quot Cyc]; Brook v. Wertz, 160 
P 903 [quot Cyc]. 

Ss. D.—Swenson vy. Split Rock Civil 
Tp., 168 NW 563, 564 [cit Cyc]. 

Eng.—wWilliams v. Williams, 9 Mod. 
299, 88 Reprint 465. 

{al When parties are necessary 
for protection of defendants.—(1) “If 
the defendants actually before the 
court may be subjected to undue in- 
convenience, or to danger of loss, or 
to future litigation, or to a liabil- 
ity under the decree, more extensive or 
direct than if the absent parties 
were before the court, that of itself 
will in many cases furnish a suffi- 
cient ground to enforce the rule of 
making the absent persons parties.” 
Jessup v- Illinois Cent. R. Co., 36 
Fed. ‘735, 738 [quot Chandler v. 
Ward, 188 Ill. 322, 337, 58 NE 919]. 
(2) Where the court can make a 
final decree between the parties be- 
fore it, leaving the rights of others 
unaffected, it may be done; but where 
there are outstanding equities in 
others the future assertion of which 
against the parties litigant would 
cause new equities or revive old ones, 
as between the parties litigating, 
this will never be done. Apperson v. 
Burgett, -33 Ark. .328. (3) Relief 
will not be granted in equity where 
“the decree, because of the absence 


J. Eg. 278; Hicks v. Campbell, 19 
Pence y. Pence, 13 


EQUITY 


the court.>% 


The 


of parties who are beyond the juris- 
diction of the court, will not bar a 
future suit as to parties who are be- 
fore the court. Stenchfield v. Robin- 
son, 22. Cas.¥No. 13,259a, 2 Heisk.., 
381. (4) One must be joined who 
otherwise, not being bound by the 
decree, might assert a demand 
against the principal defendant 
which would be inequitable after the 
latter’s performance of a decree in 
favor of plaintiff. Adair v. Caldwell, 
PO ALK “Marsh. CK y.) 7505. Berry, Ve 
Pierson, 1 Gill (Md.) 234; Winans v. 
Graves, N. id) Eq. 263,11 .Ar4255 
Burhop v. Roosevelt, 20 Wis. 338. (5) 
“It is necessary that the plaintiff 
should bring regularly before the 
court, either as co-plaintiffs with 
himself, or as defendants, all per- 
sons so circumstanced, that, unless 
their rights were bound by the decree 
of the court, they might cause future 
molestation or inconvenience to the 
Earty against whom the relief is 
sought; 1 Dan. Ch. Pr. 241; or, as it 
is better expressed in the margin, 
‘all having a right to sue the party 
for the same thing.’” Burnham v. 
Kempton, 37 N. H. 485, 491. (6) 
Persons are necessary parties where 
those already before the court have 
such an interest in having them made 
parties as will authorize their ob- 
jecting to proceed without them. 
Bailey v. Inglee, 2 Paige (N. Y.) 278. 
(7) If some of the defendants are 
primarily and others only secondarily 
liable for the debt sought to be en- 
forced, the latter may insist that the 


former be _ joined. Van Cleef v. 
Sickles, 5 Paige .(N. Y.) 505. (8) 
One indorser of a promissory note 


against whom a Dill in equity is 
brought has a right to insist that 
the other indorsers be made parties. 
Riddle ov. Mandeville, 5 Cranch 
CU Say322,03) Ge. ed. 114" , 

{b] When omission of party is not 
prejudicial to defendants.—(1) A de- 
cree in an action for damages by 
reason of an elevated structure in 
front of the plaintiff's premises, en- 
joining the maintenance and opera- 
tion of the road unless within a 
stated time defendant should tender 
to. plaintiff the damages awarded, 
upon which plaintiff should deliver 
to defendant releases from himself 
and certain mortgagees, afforded am- 
ple protection to defendants against 
outstanding mortgages, notwith- 
standing an omission to bring in the 
mortgages as parties. Giordano Vv. 
Manhattan R. Co., 9 NYS 258. (2) 
The omission of one who is but a 
servant, agent, or attorney of de- 
fendant, and who is not otherwise 
interested in the subject matter of 
the controversy, is not prejudicial 
to the defendant; and as a general 
rule persons occupying such relations 
are not brought in. Toledo, ete., R. 
Co. v. Pennsylvania Co., 54 Fed. 746; 
Woolstein v. Welch, 42 Fed. 566; 
Hatch: Vv. .Chicagonetceson. Cosedie me 
Cas. No. 6,204, 6 Blatchf. 105; Ope- 
lika v. Daniel, 59 Ala. 211; Brown v. 
Haven, 12 Me. 164; Annapolis v. Har- 
wood, 32 Md. 471, 3 AmR 161; Bin- 
ney’s Case, 2 Bland (Md.) 99. 

[c] Assumptions of mortgage.— 
Several successive grantees having 
assumed payment of a mortgage 
debt, it was error to render a per- 


~ 


> i 


quired to litigate questions which primarily and di- 
rectly involve issues with third persons not before 


Where necessary party cannot be brought in. 
Where a necessary and indispensable party as here 
defined is out of the jurisdiction of the court, or 
for some other reason cannot be brought before the 
court, the court cannot proceed, but must dismiss 
the bill, and plaintiff is remediless, for the suit is 
unavoidably defective.®® 


The burden is on plaintiit 


sonal judgment against the first of 
these without bringing in the subse- 
quent grantees for the adjustment of 
their equities. Skinner vy. Harker, 23 
Colo. 333, 48 P 648. 

{d] Warrantors.—A bill alleging 
that plaintiff in a conveyance had by 
mistake included more land than was 
intended, and seeking to compel a 
release, averred that the land had 
been conveyed by warranty deed 
from his grantee to a third person 
and by the latter to defendant, who 
took with notice of the mistake. It 
was held that these warrantors were 
necessary parties for defendant’s 


protection. Busby v. Littlefield, 381 
IN Gade nd sy 
[e] Cosureties.—When one pro- 


ceeds in equity against a surety, all 


cosureties are necessary parties. Rid-. 


dle v. Mandeville, 5 Cranch (U. S.) 
322, 3 L. ed. 114; Clagett v. Worth- 
ington, 3 Gill (Md.) 83; Hedrick v. 
Hopkins, 8 W. Va. 167. See also 
Principal and Surety [32 Cyc 126]. 

[f] A defendant cannot insist 
upon the bringing in of a party for 
his assistance unless he shows that 
he claims through or relies on that 
person’s equitable title. Williams v. 
Russell, 19 Pick. (Mass.) 162. 

[gs] Where defendant can be pro- 
tected by provisions in the decree re- 
quiring the deposit in court of money 
or securities in controversy  suffi- 
cient to satisfy the claims of absent 
parties, the latter are not indispen- 
sable parties. Parker yv.> Ross, 234 
Bed 289) Las C@Al oa 

58. Swan Land, ete., Co. v. Frank, 
1487 UW. Si603.4 2a “SOu CONS 75 Lous 
577; Grand Trunk Western R. Co. v. 
Chicago, ete. R. Co 141° Meal Webs 
73 CCA 43 [certiorari den 201 U. S. 
645 mem, 26 SCt 760 mem, 50 L. ed. 
903 mem]; Shingleur vy. Jenkins, 111 
Fed. 452. 

59. U. S—Waterman vy. Canal- 
Louisiana Bank, ete., Co., 215 U.S. 
33, 30 SCt 10, 54 L. ed. 80; California 
v. Southern Pac. Co., 157 U. S. 229, 
15 SCt 591, 39 L. ed. 683;. Gregory 
Vv. Stetson, 1830. (Sh o71 98 10 SCr4aR 
33 L. ed. 792; Williams vy. Bankhead, 
19 Wall. 568, 22 L. ed. 184; Robert- 
son v. Carson, 19 Wall. 94, 22 L. ed. 
178; Ribon v. Chicago, ete.,. R. Co., 
16 Wall. 446, 21 L. ed. 367; New York 
Fourth Nat. Bank v. New Orleans, 
ete... sR. Co:, da Wallt) 624° 420 458 sed: 
82; Barney v. Baltimore, 6 Wall. 280, 
18 L. ed. 825; Clearwater v. Mere- 
dith, 21 How 489, 16 L. ed. 201; 


Coiron v. Millaudon, 19 How. 113, 15 — 


li. edi 575% Shieldss"v- 
How.. 130, 15 L. ed. 158; Hagan v. 
Walker, 14 How. 29, 14 L. ed. 312; 
Vattier v. Hinde, 7 Pet. 252, 8 L. ed. 
675; Elmendorf vy. Taylor, 10 Wheat. 
152, 6 L. ed. 289; Russell v. Clark, 7 
Cranch 69, 3 L. ed. 271; Grigsby v. 
Miller, 231 Fed. 521; Shingleur v. 
Jenkins, 111 Fed. 452; Woodward v. 
McConnaughey, 106 Fed. 758, 45 CCA 
602; Sioux City Terminal R., etc., 
Co. v. Trust Co. of North America, 
82 Neds oL245e 20 "CCAM TS Patients 
ULES. SIG RUS MS Ctr odd ira oe ee Oae 
628]; Collins Mfg. Co. v. Ferguson, 


Barrow, 17 


54 Fed. 721; Hamilton v.° Sa- 
vannah, etc., R. Co., 49 Fed. 
Wall iv., \!Thomas,, 414 /Med. "620% 


Conolly. v. "Wells, 33 Fed. 205: Car- 
son v. Robertson, 5 F. Cas. No. 2,466, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


412: 


a 
[§ 276° 


‘partners would 


§§ 276-277] 


to bring in all parties necessary to the granting of 
the relief sought, and it is his misfortune if he is 
om: The rule of exception permit- 
ting the omission, in certain cases, of parties who 
cannot be brought in, does not apply to indispensa- 


unable to‘ do so.6° 


ble parties.®? 


The principle underlying the rule as to indispensa- 
ble parties is fundamental and underlies the admin- 
istration of justice in all courts of equity. It is 
that no proceedings shall take place with respect 
to the rights of any one, except in his presence, or 


1 an opportunity to be 
While the general rule as to parties is 


at least without affording him 
heard.°8 


Chase 475 [rev on other grounds 19 
Wall. 94, 22 Li. ed. 178]; Gray v. 
Larrimore, 10 F. Cas. No. Dyan ee 
Abb. 542, 48 Sawy. 638; Joy v. Wirtz, 
13 F. Cas. No. 7,554, 1 Wash. 517; 
Litchfield v. Register, 15 F. Cas. No. 
$8,388, 1 Woolw. 299; Tobin v. Walk- 
inshaw, 23 F. Cas. No. 14,068, Mc- 
PANE 26; 

RSET hen v. Burgett, 33 Ark. 

Me.—Mudgett v. Gager, 52 Me. 541; 
Fuller v. Benjamin, 23 Me. 255. 

Miss.—McPike v. Wells, 54 Miss. 
136 (where the caSe of Payne v. 
Hook,,7, Wall. CU. S:) 425; 19 Lh. ed. 
260 was commented on and held not 
inconsistent with the doctrine stated 
in the text). 

N. Y.—Mahr vy. Norwich Union F. 
Ins, Soc., 127 N. Y. 452, 28 NE. 391 
frev 53 Hun 388, 7 NYS 143]; Gray 
v. Schenck, 4 N. Y. 460; Sturtevant 
v Brewer, 9 AbbPr 414, 17 HowPr 
571 [aff 17 N. Y. Super. 628]. 

R. I.—Sprague v. Stevens, 37 R. I. 
AS OL (Ay 43. 

Va.—Sweeney v. Foster, 112 Va. 
499, 71 SE 548. 

W. Va.—White v. Kennedy, 23 W. 
Va. 221. 

Eng.—Evans y. Stokes, 1 Keen 24, 
15 EngCh 24, 48 Reprint 215; Browne 
v. Blount, 2 Russ. & M. 83, 11 EngCh 
83, 39 Reprint 326. 

{a] Rule applied.i—In Fuller v. 
Benjamin, 23 Me. 255, 257, four per- 
sons had been copartners, two of 
whom had become insolvent and were 
out of the state; the suit was brought 
by one of the partners against the 
solvent member. On demurrer for 
want of parties, the court said: “In 
eases of partnership it must be dif- 
ficult, if not impracticable, to pro- 
ceed in equity, without the presence 
of all the copartners or their legal 
representatives. Hach must be ex- 
pected to have claims, either for 
services rendered or advances made, 
without the -adjustment for which, 
it will be impossible to ascertain 
what may be due from or to the joint 
concern by each; or what just claim 
any one or more of them may have 
against any one or more of the 
others. Until such an ascertainment 


shall have been made it will be im- 


possible to pass a decree, which shall 
be founded upon the principles of 
justice, as to their several rights. 
... The plaintiff in'this case would 
seem to be without remedy, either 
at law or in equity. In Story on Ha. 
Pl, §§ 82, 83, 162, and 218, it is 
clearly shown, thatacourt of equity 
eannot take cognizance of a case in 
the predicament of the one here ex- 
hibited. Although the partners, not 
present, are insolvent, yet are they 
indispensable parties, whose right 
might be affected by a decree, and 
who must be presumed to be able to 
afford information as to their own 
claims in connection with those of 
the others. And if bankrupts, their 
assignees should be made parties. 
See also Gray v. Larrimore, 10. 

Cas. No. 5,721, 2 Abb. 542 (a similar 
case, wherein the court said that the 
have been without 
relief either at law or in equity had 


- there not been a provision in the 
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[§ 277] 


legislation of the state for securing 
service by publication upon the non- 
resident infant; but as the parties 
did not pursue the course pointed out 
by the statute, the court held that 
their position was precisely what it 
would have been if no such statute 
had existed). 

60. Mahr v. Norwich Union F. 
Ins’ Soes 127 (Ne Y.- 4525, 28 INE 394. 

61. See supra § 274. 

62. Porter v. Clements, 3 Ark. 364; 
Gray v. Schenck, 4 N. Y. 460. See 
also supra § 274 text and note 36. 


eae in federal courts see infra 
ae 
63. U. S.—Wright v. U. S., 203 


Fed. 262, 263, 121 CCA 460 [cit Cyc]; 
Gray v. Larrimore, 10 F. Cas. No. 
Dok, ea ADDie DAes WOYs Ve, WALLZ bho 
F.. Cas. No. 7,554, 1 Wash. 517; Tobin 
v. Walkinshaw, 23 F. Cas. No. 14,068, 
McAll. 26. 

Fla.—Camp Phosphate Co. v. An- 
derson,1 48. -HWla.. 226,2.3  sieleds Lit 
AmSR 177. 

Iowa.—Postlewait v. Howes, 3 Iowa 


365. 
Smith, 201 


Mass.—Lawrence_ v. 
Mass. 214, 87 NE 623. 
N. Y.—Smith vy. Crissey, 66 HowPr 


112, 

Tex.—Needham v. Cooney, (Civ. 
Aa LES. SW 199) 

In Mallow v. Hinde, 12 Wheat. 
(eS pe Los wl OS.y Ga Laedy5 99, the 


supreme court of the United States, 
in speaking of a case where an in- 
dispensable party was not before the 
court, observed: ‘‘We do not put this 
case upon the ground of jurisdiction, 
but upon a much broader ground, 
which must equally apply to all 
eourts of equity, whatever may be 
their structure as to jurisdiction. We 
rut it on the ground, that no court 
ean adjudicate directly upon a per- 
son’s right, without the party be- 
ing either actually or constructively 
before the court.” This was quoted 
with approval in Barney v. Balti- 
more, 6 Wall. 280, 18 L. ed. 825, and 
in McPike v. Wells, 54 Miss. 136. 
“The rule is almost, inflexible— 
certainly so, where it can be done 
without extraordinary difficulty, or 
where the defendants are not very 
numerous, and do not reside in re- 
mote and distant countries, that ail 
parties in interest shall be made de- 
fendants, so that no decree shall be 
made which can affect their interest, 
without their being heard.” Herring- 


ton v. Hubbard, 2 Ill. 569, 573, 33 
AmD 426. 

64. See supra § 274. 

65. Tobin v. Walkinshaw, 23 F. 


Cas. No. 14,068, McAll. 26. 
66. See infra §§ 278-297. 
67. See infra § 327. 


68. U. S.—New Orleans Water- 
Works Co. v. New Orleans, 164 U, S. 
Aan] NO@tenloue vate Sdn sbL Os Sb. 


Hous: ete. Re Co... Wilsony 114 
WH S605 SCt 738,029 Li. ed'665 Mce- 
Arthur vy. Scott, 118 U. S. 340, 5 SCt 
652, 28 L. ed. 1015;: Kendig y. Dean, 
97 U. S. 428, -24 L. ed. 1061; O’Hara 
v. McConnell, 93 U. S. 150, 23 L. ed. 
840; Williams v. Bankhead, 19 Wall. 
568, 22 L. ed. 184; Ribon v. Chicago, 
ete., R. Co., 16 Wall. 446, 21 L. ed. 
367;:Hooey v. Wilson, 9 Wall. 501, 


SLORI Lore 


one of convenience, and as such subject to excep- 
tions,°* the rule as to indispensable parties is neither 
technical nor one of convenience, but is of impera- 
tive obligation,®> unless the case falls within one 
of the few established exceptions in which the spirit 
of the rule is substantially preserved.%¢ 
joinder of a necessary party is not a jurisdictional 
defect, and the decree, while it may be erroneous; 
is not void as to the parties before the court.% 

2. Applications of Rule. The cases are 
very numerous wherein it has been held under a 
great variety of circumstances that certain persons 
were necessary or indispensable parties,®* or that 


But non- 


19 L. ed. 762; Barney v. Baltimore, 6 
Wall. 280, 18 L. ed. 825; Shields v. 
Barrow, 17 How. 130, 15 L. ed. 158; 
Hagan v. Walker, 14 How. 29, 14 
L. ed. 312; Caldwell v. Taggart, 4 
Pet. 190, 7 L. ed. 828; Mallow v. 
Hinde, 12 Wheat. 193, 6 L. ed. 599; 
Morgan y. Morgan, 2 Wheat. 290, 4 
L. ed. 242; Russell v. Clark, 7 Cranch 
69, 3 L. ed. 271; Sabre v. United 
Tract., etc., Co., 156 Fed. 79; Cam- 
bers v. Butte First Nat. Bank, 133 
Fed. 975; WHubbard y. Manhattan 
Trust Co., 87 Fed. 51, 30 CCA’ 520: 
Union Stock Yards Nat. Bank v. 
Moore, 79 Fed. 705, 25 CCA 150; Con- 
solidated Water Co. v. Babcock, 76 
Fed. 243; Newman y. Schwerin, 61 
Fed. 865, 10 CCA 129; Hamilton v. 
Savannah, etc., R. Co., 49 Fed. 412; 
West v. Duncan, 42 Fed. 430; Mayer 
v., Denver, etc.,. R: \Coi41 “Wedlag23% 
Gregory v. Swift, 39 Fed. 708; Jes- 
Sup v. Illinois Cent. R. Co., 36 Fed. 
735; Howth v. Owens, 29 Fed. 722; 
Bland v. Fleeman, 29 Fed. 669; Drake 
v. Delliker, 24 Fad. 527; Sahlgaard v. 
Kennedy, 13 Fed. 242, 4 McCrary 133: 
Alexander v. Horner, 1 F. Cas. No. 


169, 1 McCrary 634; Bedilian v. Sea- . 


ton, 3H. Cas... No. 1,218) °Si walltar 
279; Upham y. Brooks, 28 F. Cas. No. 
16,796, 2 Story 623; West v. Randall, 
29 EF. Cas. No. 17,424, 2 Mason 181; 
Wilson v. City Bank, 30 ©. Cas. No. 
17,797, 3 Sumn. 422; Young yv. Cush- 
oe 30 EF. Cas. No. 18,156, 4 Biss. 

Ala.—Francis v. Sandlin, 150 Ala; 
583, 43 S 829; Ross v. American 
Banana Co., 150 Ala, 268, 43 S 817; 
Gillespie v. Gibbs, 147 Ala. 449, 41 
S 868; Sloss v. Steiner, 40 S 511; 
Thompson y. Thompson, 107 Ala. 163, 
18 S 247; Planters’, etc., Bank v. 
Laucheimer, 102 Ala. 454, 14 S 776; 
Page vy. Bartlett, 101 Ala. 193, 13 S 
768; Parker vy. Parker, 99 Ala. 239, 
13 S 520, 42 AmSR 48; Moore vy. Pope, 
97 Ala. 462, 11 S 840; Gardner v. 
Kelso, 80 Ala. 497, 2 S 680; Sawyers 
v. Baker, 66 Ala. 292; Gibbs v. Hodge, 
65 Ala.’ 366; Sanders v. Godley, 23 
Ala. 473; Eldridge v. Turner, 11 Ala. 
1049; Mobile Branch Bank y. Till- 
man, 10 Ala, 149, 

Ark.—Longino Vv. Ball-Warren 
Commn. Co., 84 Ark. 521, 106 SW 682; 
Hoye Coal Coa. v. Colvin, 83 Ark. 528, 
104 SW 207; Theurer v. Brogan, 41 
Ark. 88; Price v. Sanders, 39 Ark. 

Cal.—McPherson v. Parker, 30 Cal. 
455, 89 AmD 129. 

Colo.—Merrill v. Suffa, 42 Colo. 
195, 93 P 1099; Oligarechy Ditch Co. 
v. Farm Inv. Co., 40 Colo. 291, 88 P 
443; Squire v. Livesey, 36 Colo. 302, 
85 (P 1181>) Reo: x. “Tool? 85 (Colom 225, 
86 P 224, 229, 2315 117 AmSR 198, 6 
LRANS 822; Snyder v. Voorhes, 7 
Colo. 296, 3 P 483. 

D, C.—Holden v. Stickney, 9 D. C. 
LAV FarinLOO We Sete. 

Fla.—Winn vy. Strickland, 34 Fla. 
610, 16 S 606; Deans v. Wilcoxon, 
25 Fla. 980, 7 S 163; Betton v. Wil- 


liam s: 74h Bilane da 
Ga.—Jackson v. Jackson, 127 Ga. 
183, 56 SE 318; Paulk v. Ensign- 
Oskamp Co., 123 Ga. 467, 51 SE 344; 
McArthur vy. Matthewson, 67 Ga. 134. 
Ill.—Cowan vy. Kane, 211 Ill, 572, 71 


NE 1097; Rodman. y. Quick, 211 I]. 


a 
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they were not necessary or indispensable parties,*° 
but it is beyond the scope of this article to do more 


546, 71 NE 1087; Banks v. McLean 
County School Directors Dist. No. 1, 
194 Ill. 247, 62 NE 604; Dubs v. Egli, 
167 Ill. 514, 47 NE 766; Howell v. 
Moster e122) wll = 2NG,eedon NE 5205 
Brown v. Riggin, 94 Ill. 560; Harris 
v. Cornell, 80 Ill, 54; Marsh v. Green, 
79 Ill. 385; Alexander v. Hoffman, 70 
Ill. 114; Packwood v. Gridley, 39 Ill. 
388; Whitney v. Mayo, 15 Ill.. 251; 
Elston vy. Blanchard, 8 Ill. 420; Chi- 
cago City R. Co. v. Peo., 116 Ill. A. 
633; Smith v. Hawkes, 33 Ill. A. 585; 
Seymour v. Edwards, 31 Ill. A. 50. 
Ind.—Lauster v. Meyers, 170 Ind. 
548, 84 NE 1087; Eder v. Kreiter, 40 


ind, Al 542; 982). NE 552. 
Iowa.—Postlewait v. Howes, 3 
Towa 365. 


‘ Kan.—Deming v. Beatty Oil Co., 72 
Kan, 614, 84 F 385; Lang v. Adams, 
71 Kan. (309; 80 je 593; Union Ter- 
minal R. Co. y. State Railroad 
Comrs., 52 Kan. 680, 35 P 224; An- 
thony v. State, 49 Kan. 246, 30 P 488; 
Privett v. Stevens, 26 Kan. 528; Babb 
v.. Lindley, 23 Kan. 478; State v. An- 
derson, 5 Kan. 90; LeRoy Coal, etc., 
Go, vi Crow!) 3 Kan.A. 288)..45) PB 
132. 

Ky.—Grimes v. Grimes, 88 Ky. 20, 
9 SW 840, 10 KyL 658; Miller v. 
Cabell, 81 Ky. 178; Georgetown 
Water Co. v. Central Thomson- 
Houston Co., 34 SW 435, 35 SW 636, 
17 KyL 1270; Whaynes v. Morgan, 
12 SW 128, 12 KyL 254; Atterberry 
v. Knox, 8 Dana 282; Borah y. Ar- 
chers, 7 Dana 176; Triplett VGA; 
7 J. J. Marsh. 432° Madeiras v. Cat- 
lett, 7 T. B. sMon.+475; Stevens’ v. 
Terrel, 3 T. B. Mon, 131; Steele v. 
Lewis, 1 T. B. Mon. 48; Sweets v. 
Biggs, 5 Litt. 17; Dozier v. Edwards, 
or duitt.6 75 Bodley ValsvOoss, /oAy wk. 
Marsh. 622; Pope v. Melone, 2 ALOK. 
Marsh. 239. 

La.—Doucet y. Fenelon, 120 La. 
18, 44 S 908. 

Me.—Beal v. Bass, 86 Me. 325, 29 
A 1088; Anson’s Pet., 85 Me. 79, 36 A 
996; Tucker v. Bean, 65 Me. 352; 
Wakefield v. Marr, 65 Me. 341. 

Md.—Hagerstown vy. Groh, 101 Md. 
560, 61 A -467, 4 AnnCas 943; White 


Vv. White, 4 Md. Ch. 418. 


Mass.—Clark v. Knowles, 187 Mass. 


35, 72 NE 352, 105 AmSR 376, 2 


AnnCas 26; Fowle_ v. Torrey, 131 
Mass. 289; Cone y. Hamilton, 102 
Mass. 56. 


Mich.—Pulezer v. Kucharzyk, 116 
Mich. 92, 74 NW 304; Petrie v. Bade- 
noch, 102 Mich, 45, 60 NW 449, 47 
AmSR 503; Watson v. Lion Brewing 
Co: 61 Mich. 595; Wykes v. Ringle- 
berg, 49 Mich. 567, 14 NW 498; Beng- 
ley v. Wheeler, 45 Mich. 493. 

Minn.—Dunn v.. State Bank, 59 
Minn. 221, 61 NW 27. 

Miss.—Moses v. Krauss, 90 Miss. 
618, 44 S 162; Wheeler v. Biggs, 12 
iS) 596; Lemmon y. Dunn, 61 Miss. 
210; McPike v. Wells, 54 Miss. 136; 
Champlin v. McLeod, 53 Miss. 484; 
Campbell v. Henry, 45 Miss. 326. 

Mo.—Houghton v, Pierce, 203 Mo. 
723, 102 SW 553; Little Rock Trust 
Co. v. Southern Missouri, etc, R. 
Co., 195 Mo. 669, 938 SW 944; Roselle 
v. Norborne Farmers’ Bank, 119 Mo. 
84, 24 SW 744; Henley v. Henley, 
93 Mo. 95, 5 SW 701; Sutton v. 
Hayden, 62 Mo. 101; Weinreich v. 
Weinreich, 18 Mo. A. 364; Burns v. 
Bangert, 16 Mo. A. 22. 

Mont.—Hurley vy. O’Neill, 31 Mont. 
595, 79 P 242; Lutey v. Clark, 31 
Mont. 45, 17 Pp’ 30D, 8478: 

N. H.——Burnham v. Kempton, 387 
N. H. 485; Brooks v. Fowle, 14 N. H. 


248. 

N. J.—McCarter v. Dungan, 74 
N. J. Eq. 251, 68 A 1096; Quicksall 
v. Chew, (Ch.) 388 A 442; Wooster 
v. Cooper, 56 N. J. Eq. 759, 386 A 
281; Zurbrugg v. Reed, (Ch. ) 35. A 
298; Maher v. Mutual Blectric Mfg. 
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Cov (Ch) Lt TAL 2968 ea Mackey, apy. 
Mackey, Le ING dete 686, 63 A 984; 
Cumberland Trust Co. v. ‘Padgett, 70 


N. J. Ed: 349, Gly A 8375" Butler” v. 
Farry, 68 N. J. Eq. 760, 63 A 240; 
Barry v. Moeller, 68 N. 


J. Eq. 483, 
59 A 97; Waker v. Booraem, 68 N. J. 
Eq. 345, 59 A 451; Lomerson  v. 
Vroom, 42 :N. J. Hq. 290, 11 A. 233 
Dunham v. Ramsey, 37 N. J. Eq. 
388; Cox v. Roome, 36 N. J. Eq. 317; 
Somerville v. Johnson, Some Eq. 
Union M. E. Church v. Wilkin- 
86 N. J. Hq. 141; Pennsylvania, 
JEN CO Vs Ryerson, 36 N. J. Eq. 
112; Morgan v. Rose, 22 N. J. Eq. 
583; Schalk v Schmidt, 14 N. J. Eq. 


268; Keeler v Keeler, 11 N. J. Haq. 
458; Black v. Shreeve, 7 N. J. Ea. 
440; Hutchinson v. Johnson, 7? a8 dh 
Eq. 40. 

N. Y.—Verdin vy. Slocum, 71 N. Y. 
S450 wr Miller Uvoeueelat line 70. SN Gh eye. 
250; Basterly v. Barber, 66 N. Y. 
433; Simson y. Satterlee, 64 N. Y. 
657; Potter v. Ellice, 48 N. Y. 321; 
Morris v. Wheeler, 45 N. Y. 708; 


Lawrence v. Bank of Republic, 35 
Neg -Y; 320,434, sHowPr. 502") Peo. sty. 
Equitable L. Assur. Soc., 124 App. 
Div. 453, 109 NYS 453; Oishei v. 
Pennsylvania R. Co., 117 App. Div. 
110;) 118)102 NYS /368, 373 sfaft tot 
N. Y. 544 mem, 85 NE 1113 mem]; 
Lathrop, ete. Co. v. Byrne, 115 
App, < Div...) 846,50. 100." NYS: 1041: 
Michel. v. Betz, 108 App. Div. 
241, 95 NYS 844; Van Williams 
v. Elias, 106 App. Div. 288, 94 
NYS 611; Hausling v. Rheinfrank, 
103 App. Div. 517, 98 NYS 121; Smith 
v. Central Trust Co., 7 App. Div. 278, 
40 NYS 152 [aff 154 N. Y. 333, 48 
NE 553]; New York Bank Note Co. 
v. Hamilton Bank Note Engraving, 
ete. Co} 83. Hun (593) 3P4NVs 2060; 
McCotter v. Lawrence, 4 Hun 107, 6 
Thomps. & C. 392; Petrie v. Petrie, 
7 Lans. 90; Leggett v. Mutual L. 
Ins. Co., 64 Barb. 23 [rev on other 
grounds 53 N. Y. 394]; Silsbee v. 
Smith, 60 Barb. 372, 41 HowPr 418; 
Hall v. Nelson, 23 Barb. 88; Sherman 
v. Burnham, 6 Barb. 403; Kidd v. 
Dennison, 6 Barb. 9; Smith v. Howe 
ard, i Sheid. 14, 20 HowPr 121; Wan- 
dle v. Turney, 12 N. Y. Super. 661; 
O’Sullivan v. New York El. R. Co., 
7 NYS 51; Pirsson vy. Gillespie, 4 
NYS 691; Mackey vy. Duryea, 22 Abb 
NCas 284; Alexander v. Katte, 10 
AbbNCas 449; Wiedersum y. Nau- 
mann, 10 AbbNCas 149; Mutual L. 
. Dake, 1 AbbNCas 381 (aff 

7 N. ‘Vi "257, 13 NYWklyDig 446]; 
Smith v. -Crissey, 66 HowPr 112: 
Garner v. Wright, 24 HowPr 144 [aff 
28 HowPr 92]; Warner v. Paine, 3 
Barb, Ch. 630; Mumford v. Sprague, 
11 Paige 4388; Beggs v. Butler, 9 
Paige 226; Lawyer v. Cipperly, 7 
Paige 281; Bailey v. Inglee, 2 Paige 
278; Hallett v. Hallett, 2 Paige 
15; Avery v. Petten, 7 Johns, Ch. 211; 
Wiser v. Blachly, 1 Johns. Ch. 438; 
Winchester vy. Crandall, Clarke 371; 
Champlin v. Champlin, 4 Edw. 228; 
Bank of America v, Pollock, 4 Edw. 
215. 

N. C.—Barrett v. Brown, 86 N. C. 
556; Dawson Bank vy. Harris, 84 N. C. 
206; Hoover v. Berryhill, 84 N. C. 
132; Gordon y. Holland, 38 N, C. 362. 

Oh.— Massie v. Donaldson, 8 Oh. 

'" 


te 

Okl.—Gillett v. Romig, 17 Okl. 324, 
87 P 325 [writ of. error dism 205 
WU. S...585, 27 SCt 789, bt Li. edi 9197, 
Pa.—Stickles v. Oviatt, 212 Pa. 219, 
61 A 908; Philadelphia v. River 
Hront. Ri: €o., 133 (Pa. 134519 “Ay 35 6; 
25 WklyNC ‘457; International Sav., 
etc., Co. v. Kleber, 29 Pa. Super. 200; 
Middletown, tes) Ra Coun vi, Middle- 
town Electric R. Co,;.4 Pa, Dist 32, 
16) Pal (Col 427. 

S. C.—Harle v. Groce, 37 S. C. 560, 
16 SE 428; Clark v. Crout, 34 S53, 
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than give sufficient illustrations of the rule to make: 
its ‘application clear. 


Who are the necessary and 


417, 18 SE 602; Green v. “Tredell, 26. 
ce C. 553, 2 SH 495; Moore v. Gentry, 

Be es 334; Farr v. Gilreath, 23 S. C. 
502; Huckabee v. Newton, 3.8. C 
aoe Moseley vy. Hankinson, 22 S. C. 
32 Leroy v. Charleston, 20 S. C. 
a * Fraser v. Charleston, 13 S. GC. 
533; Williman v. Holmes, 25 S. C. Eq. 
475; Trescot vy. Smyth, 6 S. C. Eq. 
301. 

Tenn.—State v. U. S. Grant Uni- 
versity, 115 Tenn. 238, 90 SW 294; 
. Hunton, 114 Tenn. 
Browder v. Jack- 
8 Lea 151; Heim v. Barnes, 1 
; Humberd v. Kerr, 8 Baxt. 


Tex.—Nevell y. Terrell, 99 Tex. 
355, 87 SW 659, 89 SW 971; Cotton 
vy. Coit, 88 Tex. 414; 31 SW 1061; 
Byers ‘vy. Brannon, 19 SW 1091; 
Dwyer v. Olivari, 16 SW 800; Hud- 
son y. Hisenmayer Milling, etc., Co., 
79 Tex. 401, 15 SW 3885; Abrahams 
v. Vollbaum, 54 Tex. 226; Storms v. 
Mundy, 46 Tex. Civ. A. 88, 101 SW 
258; Rippstein v. Haynes Medina 
Valley R. Coa., (Civ. A.) 85 SW 3814; 
Eastern Texas R. Co. vy. Davis, 37 
Tex. Civ. A. 342, 83 SW 883. 

Utah.—Rasmussen y. McKnight, 3 
Utah. 315, 3.P 83, 4 P'526. 

Vt.—Watkins v. Childs, 80 Vt. 99, 
66 A 805; North Troy Graded School 
Dist. v. Troy, 80 Vt. 16, 66 A 1033; 
Leonard v. Leonard, 67 Vt. 318, 31 
A 783; Eureka Marble Co. Vv. Windsor 
Mfg. Co., 47 Vt. 430. 

Va.—Clendenning vy. Conrad, 91 Va. 
410, 21 SE 818; Robertson yv. Tap- 
scott, 81 Va. 533; Lynchburg Iron 
Co... v.. 'Tayloe, 79 Va. 671:. Mott) vi 
Carter, 26 Gratt. (67 Va.) 127; Hagan 
v. Wardens, 3 Gratt. (44 Va.) 315; 
Corbin vy. Emmerson, 10 Leigh Qt 
Va.) 663; Burnett v. Harwell, 3 Leigh 
(30 Va.) 89; Lyne v. Jackson, a 
Rand. (22 Va.) iid: Bland v. Wyatt, 
1 Hen. & M. (11 Va.) 543; Auditor 
eh a Ag: 1 Hen. &.M.. GQLo Va.) 

Wash.—Darnell Min., ete. Co. 
Ruckles, 45 Wash. 180, 88 P 101: 
State v. Gormley, 40 Wash. 601, 82 P 
929, 8 LRANS 256, 5 AnnCas S56: 
Sloane v. Lucas, 37 Wash. 348, 79 P 
949; McNair v. Ingebrigsten, 36 
Wash. 186, 78 P 789; Douthitt v. 
MacCulsky, 11 Wash, 601, 40 P 186. 

W. Va.—Oneal v. Stimson, 61 W. 
Va. 551, 56 SE 889; Williamson v. 
Jones, 43 W. Va. 562, 27 SE 411, 64 
AmSR 891, 388 LRA 694; Holsberry 
v. Poling, 38 W. Va. 186, 18 SEH 485; 
White v. Kennedy, 23 Ww. Va, 221; 
Chapman y. Pittsburgh, ete, R. Co., 
18 W. Va. 184; Norris vy. Bean, 17 W. 
Va, 655; Hatch v. Calvert, 15 Ww. Va. 
90; Hill. v. Proctor, 10 W. Va. 
Hoffman vy. Shields, 8 W. Va. 
Stewart v. Jackson, 8 W. Va. 
Callihan vy. Hall, 4 W. Va. 531. 

Wis.—Hunt vy. "Rooney, 77 Wis. 258, 
45 NW 1084; Crites v. Fond du Lae 
County, 67 Wis. 236, 30 NW 214; Hill 
v. Durand, 50 Wis. 354; Day v- 
Wetherby, 99 Wis. 363. 

Eng.—Ray v. Fenwick, 3 Bro, Ch. 
25, 29 Reprint 387; Fell v. Brown, 2 
Bro. Ch, 276, 29 Reprint 151; Browne 
Visi COR al Dr. & Wal. 700; Chalie v- 
Gwynne, 6 pln J. Ch.274* sCooke lin. 
Cooke, 2 Vern, Ch. 36, 33 Reprint 
634; Cathcart v. Lewis, Vi eSteE: 
463, 30 Reprint 439. 

[a] The decisions in the above 
list hold as stated that the persons 
involved were necessary parties un- 
der the particular circumstances, but 
the point was not always presented 
whether they would have been indis- 
pensable in case they were out of 
the jurisdiction, or for some other 
reason could not be reached; in other 
words, whether they ped ‘separable 
interests. See infra § 29 

69. U. S—Carey v. ATOUBEAM, etc., 
RiaCo.- LOL Uy Ss Tis 16 SCt 537, 40 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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proper parties in suits for various kinds of equitable | relief is considered in the different special articles 


L. ed. 638; McKee vy. Lamon, 159 
U. S. 317, i6 SCt 11, 40 L. ed’ 165; 
McGahan v. Rondout Nat. Bank, 156 
U.S. 218, 15 SCt 347; 39 L. ed. 403; 
Fisher vy. Shropshire, 147 U. g. 133, 
13 SCt_ 201, 37 L. ed. 109; Williams 
Vv. U. S., 138 U.S, 514, 11 ‘Sct 457; 
34 L. ed. 1026; North v. Peters, 138 
U. S. 271, 11 SCt 346, 34 L. ed. 936; 
Jerome y. McCarter, 94 U.S. 734, 24 
L. ed. 136; Heward v., Milwaukee, 
CtCemR Cops 10d NWeG) 837, 25°41 ed: 
1081; French y. Shoemaker, 14 Wall. 
314, 20 L. ed. 852; Traders Nat. Bank 
v. Campbell, 14 Wall. 87, 20 L. ed. 
832; Payne v. Hook, 7 Wall. 425, 19 
L. ed. 260; Hagan v. Walker, 14 How. 
29, 14 Iu. ed. 312: Boon -v. ‘Chiles, 8 
Pet. 532, 8 L. ed. 1034; Fidelity, etc., 
Co. v. Fidelity Trust Co., 143 Fed. 
152; Paige v. Rochester, 137 Fed. 663; 
Dancel v. Goodyear Shoe, Mach. Co., 
137 Fed. 157 [aff 144 Fed. 679, 75 
CCA 481 (certiorari den 202 U. S. 619 
mem, 26 SCt 765 mem, 50 L. ed. 1174 
mem)]; Boatmen’s Bank y. Fritzlen, 
135 Fed. 650, 68 CCA 288 [certiorari 
den 198 U. S: 586 mem, 25 SCt 803 
mem, 49 L, ed. 1174 mem]; Donovan 
v. Campion, 85 Fed. 71, 29 CCA 30; 
Smith vy. Lee, 77 Fed. 779; Shainwald 
v. Davids, 69 Fed. 687; Hamilton v. 
Savannah, etc., R. Co., 49 Fed. 412; 
Holly Mfg. Co, v. New Chester Water 
Co., 48 Fed. 879 [app dism 145 U. S. 
648 mem, 12 SCt 985 mem, 36 L. ed. 
856 mem, and aff 53 Fed. 19, 3 CCA 
390]; Chaffin. vy. Hull, 39 Fed. 887; 
Smith vy. Portland, 30 Fed. 734; Spies 
v. Chicago, etc., R. Co., 30 Fed. 397; 
Goldsmith y. Gilliland, 24 Fed. 154, 
10 Sawy. 606; New Mexico Land Co. 
v. Elkins, 20 Fed. 545; Woodruff v. 
Nerth Bloomfield Gravel Min. Co., 
16 Fed. 25, 8 Sawy. 628; Joy v. Wirtz, 
13 F. Cas. No. 7,554, 1 Wash. C. C. 
517; Pullan v. Cincinnati, etc. Air 
Line R. Co., 20 F. Cas. No. 11,461, 
4 Biss 35; Trecothick v. Austin, 24 
F. Cas. No. 14,164, 4 Mason 16; U. S. 
Var ubarrott, air ohn Cas; NO.) 15,998, 
McAll. 271; Young vy. Montgomery, 
ete., R. Co., 30 F. Cas. No. 18,166, 2 
Woods 606. 
Ala.—Roach vy. State, 39.S 685; 


-Johnson y. Hume, 138 Ala. 564, 36 


S 421; Jones vy. Caldwell, 116 Ala. 
364, 22 S 456; Stein v. Gordon, 10 
S 631; Vandiver v. Pollak, 107 Ala. 
547, 19 S 180, 54 AmSR 118; Mc- 
Ghee y. Alexander, 104 Ala. 116, 16 
S 148; Banks v. Speers, 103 Ala. 436, 
16 S 25; Robinson v. Allison, 97 Ala. 
596, 12 S 382, 604; Craddock v. Ameri- 
ean Freehold Land Mortg. Co., 88 
Ala. 281, 7 S 196; Elsberry v. Seay, 
83 Ala. 614, 3 S 804; Coffey _v. Nor- 
wood, 81 Ala. 512, 8 S 199; Fretwell 
vy. McLemore, 52 Ala. 124; Millsap 
vy. Stanley, 50 Ala. 319; Sanders v. 
Godley, 23 Ala. 473; Smith v. Rogers, 


GES tO We Or a eee co lic 
Ark.—Clarke vy. School Dist. No. 


16, 84 Ark. 516, 106 SW 677; St. 
Louis, ete. R. Co. v. Chappell, 83 
Ark. 94, 102 SW 893, 10 LRANS 


1175; Sproull v. Miles, 82, Ark. 455, 
02 SW 204. 

z Cal.—McCaughey v- Lyall, 152 Cal. 
615, 93 P 681 [aff 224 U. S, 558, 32 


: SCt 602, 56 L. ed. 883]; Churchill v. 


oodworth, 148 Cal. 669, 84 P 155, 
13 AmSR 324; Lamb v. Hall, 147 Cal. 
37, 44, 81 P 286, 288; Campodonico vy. 
Grossini, 66 Cal. 358, 5 P 609; Powell 
vy. Ross, 4 Cal. 197; Hurwitz v. Gross, 
5B Caly A, 614, 91°P 109; Townsend 
vy. Sullivan, 3 Cal. A. 115, 84 P 435; 
California Title Ins., etc., Co. v. Mil- 
ler, 3 Cal. A. 54, 84 P 453. 
Conn.—Nichols v. Nichols, 79 Conn. 

A 161. 
wast 66 Unier vy. Adams, 1 App. 392. 

Fla.—Florida East Coast R. Co. v. 
Worley, 49 Fla. 297, 38 S 618; Brown 
vy. Solary, 37 Fla. 102, 19 S 161; Bet- 
ton y. Williams, 4 Fla. 11. 

Ga.—-Pearson v. Courson, 129 Ga. 
656, 59 SE 907; Hatcher v. Massey, 

an loo. : 
Be aigarnia Consol. Min. Co. 
vy. Manley, 10 Ida. 786, 81 P 50 [app 


dism, (203 -U..-S. 579)" 27 SCt 779) 51 
L. ed. 326]; Gilpin v. Sierra Nevada 
Consol. Min, Co., 2 Ida. 696, 23 P 
547, 1014. 

- Ill.—Kaspar v. Peo., 230 Ill. 342, 82 
NE 816; Leigh vy. Laughlin, 222 Ill. 
265, 78 NE 563; Harrow v. Grogan, 
219 Ill. 288, 76 NE 350; Glos v. Han- 
ford, 212 Ill. 261, 72 NE 439; Scott 
v. Aultman Co., 211 Ill. 612, 71 NE 
1112, 103 AmSR 215; Green v. Heden- 
bere we t5 oy Ill 489,542) ENB 851250 
AmSR 178; Chicago, etc., R. Co. v. 
National El., ete., Co., 153 Ill. 70, 38 
NE 915; Craig vy. Smith, 94 Ill. 469; 
Frye v. State Bank, 11 Ill. 367; Chi- 
cago Edison Co. v. Fay, 62 Ill. A. 
55 [aff 164 Ill. 328, 45 NE 534]; 
Moran vy. Pellifant, 28 Ill. A. 278. 

Ind.—Foley v. O’Donaghue, 167 
Ind. 134, 77 NE 3852; Stewart v. 
Knight, etce., Co., 166 Ind. 498, 76 NE 
743; Tinkler v. Swaynie, 71 Ind. 562; 
Smith v. Roseboom, 10 Ind. A. 126, 
37 NE 559. 

Ind. T.—Porter v. Murphy, 7 Ind. 
T. 395, 104 SW 658; Dukes v. Goodall, 
5 Ind. T, 145, 82 Sw 702. 

Kan.—Fulton v. Mathers, 75 Kan. 
770, 90 P 256; Kelso v. Norton, 74 
Kan. 442, 87 P 184; State v. Inner 
Belt R. Co., 74 Kan. 413, 87 P 696; 
Boatmen’s Bank vy. Herington First 
Nat. Bank, 70 Kan. 624, 79 P 125; 
Dixon Tp, v. Sumner County, 25 Kan. 
519; Ross v. Noble, 6 Kan. A. 361, 
SLE) 792% l 

Ky.—Walsh v. Parr, 110 SW 300, 
33 KyL 242; Jailette v. Bell, 110 SW 
298, 33 KyL 159; Ayer, etc., Tie Co. 
v. Witherspoon, 100 SW 259, 30 KyL 
1067; Matthews v. Lloyd, 89 Ky. 625, 
13 SW 106; Talbot v. Darnall, 6 B. 
Mon, 486; Hughes y. Standeford, 3 
Dana 285; Todd v. Sterrett, 6 J. J. 
Marsh. 425; Barbour v. Whitlock, 4 
T. B. Mon. 180. 

Md.—Grand United Order O. F. v. 
Merklin, 65 Md. 579, 5 A 544, 

Mass.—Westinghouse Electric, etc., 
Co. vy. Reed, 194 Mass. 590, 80 NE 
621, 120 AmSR 576; Von Arnim v. 
American Tube Works, 188 Mass. 
515, 74 NE 680; Dunning v. Bates, 
186 Mass. 123, 71 NE 309; Evans v. 
Wall, 159 Mass, 164, 34 NE 183, 38 
AmSR 406; Pratt v. Boston, etc., R. 
Co., 126 Mass. 443; Schwoerer v. 
Boylston Market Assoc., 99 Mass. 
285. 

Mich.—Bullis  v. 3’ 
Bank, 143 Mich. 632, 107 NW 700; 
Chase v. Warner, 106 Mich. 695; 
Lindsay v. Race, 103 Mich. 28, 61 NW 
271; Field vy. Ashley, 79 Mich. 231, 
44 NW 602; Chadwick v. Chadwick, 
59 Mich. 87, 26 NW 288; Paton v. 
Langley, 50 Mich. 428, 15 NW 537; 
Crooks v. Whitford, 40 Mich. 599; 
Suydam v. Dequindre, Harr. 347. 

Minn.—Smith v. Glover, 44 Minn. 
260, 46 NW 406; Redin v. Branham, 
43 Minn. 2838, 45 NW 445. 

Miss.—Lipscomb v. Jack, 20 S 883; 
Simmons v. Ingram, 60 Miss. 886. 

Mo.—Collins v. Crawford, 103 SW 
537; Kansas City Interurban R. Co. 
vy. Nelson, 193 Mo. 297, 91 SW 1036; 
Bouton v. Pippin, 192 Mo. 469, 91 
Sw 149; Rogers v. Tucker, 94 Mo. 
346, 7 SW 414; Dameron y. Jameson, 
71 Mo. 97; Sain v. Rooney, 125 Mo, A. 
176, 101 SW 1127; Heath v. Schroer, 
119 Mo. A. 98, 96 SW 313. | 

Mont.—Hoffman v. Gallatin Coun- 
ty, 18 Mont. 224, 44 P 978. 

Nebr.—Hall v. Moore, 75 Nebr. 693, 
106 NW 785. 

N. H.—Crockett v. Sibley, 73 N. H. 
22, 61 A 469. 

: N. J.—Teeter v. Veitch, 66_N. J. Ka. 
162, 57 A 160; Borden v. Curtis, 46 
N. J. Ea. 468, 19 A 127; Stockton 
vy, Anderson, 40 N. J. Eq. 486, 4 A 
642; Munn v. Marsh, 38 N. J. Eq. 
410 [aff 40 N. J. Eq. 343 mem]; 
Pennsylvania, ete., R. Co. vy. Ryerson, 
36 N. J. Ha 112; Carpenter’ v. Ho- 
boken, 33 N. J. Eq. 27; Hill v. Smith, 
329 N. J. Eq. 473; Grassmann vy. Bonn, 
80 N. J. Eq. 490; Wilkins v. Kirk- 
pride, 27 N. J. Hq. 93; Pruden v. 


Farmers’ State 


Williams, 26 N. J. Eq. 210; Tompkins 
vy. Horton, 25 N. J. Eq. 284; Van 
Keuren vy. McLaughlin, 21 N. J. Eq. 
163; Schaik v. Schmidt, 14 N. J. Ea. 
268; Van Hook vy. Somerviile Mfg. 
Co., 5 N. J. Eq. 633, 45 AmD 401. 

N. Y.—Lilienthal v. Betz, 185 N. Y. 
153, 77 NE 1002, 7 AnnCas 41; O’Con- 
nor _v. Virginia Pass., ete., Co., 184 
N. Y. 46, 76 NE 1082; Lang v. Lutz, 
180 WN. Y. 254, 73 NE 24; Townshend 
v. Frommer, 125 N. Y. 446, 
805; Prentice v. 


492; Boice v. Jones, 106 App. Div. 
547, 94 NYS 896; Pondir v. New 
York, ete, R. Co., 72 Hun 884,. 25 


N. Johnson, 141 
Nie, 915 53 "SH 623>) Shobersiav: 
Wheeler, 113 N. C, 370, 18 SE 328; 
Brantly v. Kee, 58 N. C. 332 


Oh.— Hubbell v. Hubbell, 22 Oh. St. 


208. 

Okl.—McCiung vy. Cullison, 15 Okl. 
402, 82 P 499. 

Pa.—Markle’s Estate, 
41, Lik Ra. Co:7 S387eComs 
phia,, etc:, R»Co:).3) Pas Dist! 115. 

R, I.—Paine v. Baker, 15 R. I. 100, 
23 A 141. 

S. C.—Jaro y. Holstein, 73 S. GC. 
111, 52 SE 870; Hill v. Williams, 41 
S. C. 134, 19 SE 290; McKibben v. 
Salinas, 41 S. C. 105, 19 SH 302; 
Thomas v. Poole, 19 S, C. 323; Mc- 
Creary vy. Burns, 17 S. C. 45; Swan 
v. Ligan; 6 S.C) Ha: 227. 

S. D.—Burgi v. Rudgers, 26 S. D. 
646, 108 NW 253; Grigsby v. Wolven, 
20 S. D. 623, 108 NW 250. 

Tenn.—McCamy v. Key, 3 Lea 247. 

Tex.—Jones v. Smith, 55 Tex, 383; 
Adams y. Bartell, 46 Tex. Civ. A. 
349, 102 SW 779; Flack v. Bremen, 
45 Tex. Civ. A. 473, 101 SW 537; Bol- 
ton v. Gifford, 45 Tex. Civ. A. 140, 
100 SW 210; Hamilton y, Blackburn, 
43 Tex. Civ. A. 158, 95 SW 1094; 
Brown v. Humphrey, 43 Tex. Civ. A. 
23, 95 SW 23; McDowell v. M. T. 
Jones ‘Lumber Co., 42 Tex. Civ. A. 
260, 93 SW 476; Western Union Tel. 
Co, v. Kuykendall, (Civ. A.) 86 SW 
61; Garza v. Howell, 37 Tex. Civ, A. 
585, 85 SW 461; Ledbetter y. Higbee, 
13 Tex, Civ. A. 267,°35 SW > 801: 
Wichita Land, ete., Co. vy. Ward, 1 
Dex CivifAces 02S wise 

Vt.—Smith v. Burton, 67 Vt. 514, 
32 A 467; Lockwood y. White, 65 Vt. 
466, 26 A 639; Witters v. Sowles, 61 
Vt. 366, 18 A 191. 

Va.—Campbell v. Bryant, 104 Va. 
009, 52 SE 638; Major vy. Ficklin, 85 
Va. 732, 8 SE 715; Beckham yv. Dun- 
ean, 5 SE 690; Lynchburg Iron Co. 
v. Tayloe, 79 Va, 671; Omohundro v. 
Henson, 26) Gratt.am(67euVan arbi: 
Cooper v. Hepburn, 15 Gratt. (56 Va.) 
551; Goddin v. Vaughn, 14 Gratt. 
(55 Va.) 102; Summers v. Bean, 13 
Gratt. (54 Va.) 404. 

Wash.—Sawyer v. Vermont lL. & 
TT Co., 41 Wash... 524,/84°P 8+ Walla 
Walla County v. Oregon R., etc., Co., 
40 Wash. 398, 82 P 716. 

W. Va.—Holsberry v. Poling, 38 
W. Va. 186, 18 SE 485; Howard vy. 


by Paw Dist: 
v. Philadel- 
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dealing specifically with suits for such relief.“° 
Whether or not one 
is an indispensable party depends in large measure 


Depending on relief sought. 


upon the relief sought.” 


Owners and claimants of property in controversy. 
It is of course impossible to divest or destroy a title 
by suit in which the holder of the title attacked is 
not a party; and therefore, where the decree is to 
affect a title, all holding or claiming such title must 
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be brought in.” 


erty."4 


‘Stephenson, 33 W. Va. 116, 10 SE 66; | 694. 


Chapman v. Pittsburgh, ete., R. Co., 
18 W. Va. 184; Vance v: Evans, 11 W. 
hoe 342; Hoffman v. Shields, 8 W. Va. 

Wis.—Hill v. Durand, 50 Wis, 354, 
718 NW 243. 

Eng.—Brace v. Harrington, 2 Atk. 
235, 26 Reprint 545; Ling vy. Colman, 
10 Beav. 370, 50 Reprint 624; Mc- 
Kiernan v. Kernan, Fl. & K. 352; Chol- 
mondeley vy. Clinton, 2 Jac. & W. 1, 
37. Reprint 527, 14 ERC 578; Mare 
v. Malachy, 1 Myl. & C. 559,13 EngCh 
559, 40 Reprint 490; Bromley v. Hol- 
jland. 7é\.Ves.r, Jr oV3,. 32) Reprint.25 
Dursley v. Fitzhardinge, 6 Ves. Jr. 
251, 31 Reprint 1036. 

Can.—McKean v. Ome Gan. 
S. C. 489. 

70. Cross references: See Ac- 
counts and Accounting §§ 92-96; 
Cancellation of Instruments §§ 126-— 
141; Contribution §§ 29, 30; Creditors’ 
Suits §§ 111-131; Fraud [20 Cyc 94]; 
Injunctions [22 Cyc 910]; Marshal- 
ing Assets and Securities [26 Cyc 
937]; Mortgages [27 Cyc 1562, 1851]; 


Jones, 


Partition [30 Cye 201]; Quieting 
Title [32 Cyc 1346]; Specific Per- 
formance [36 Cyc 758]; Subrogation 


[37 Cyc 388]; Trusts [39 Cyc 287, 
473, 608]; and other special titles. 

71. See cases infra this section; 
and supra § 276. 

72. U. S.—Gregory v. Stetson, 133 
Un S: 579; 10 SCt 422, 33 L. ed..792; 
Williams v. Bankhead, 19 Wall. 563, 
22 Tl. ed. 184; Wright v. U. S., 203 
Fed. 262, 121 CCA 460. 

Ala.—Smith v. Murphy, 58 Ala. 
630; Cowles v. Andrews, 39 Ala. 125. 

Ark.—Theurer y. Brogan, 41 Ark. 
88. 

D. C.—Green v. McIntire, 39 App. 
249; Kosack v. Johnson, 38 App. 62. 

Fla.—Brown v. Solary, 37 Fla, 102, 
19 S 161. 

Ga.—Taylor v. Colley, 138 Ga. 41, 
74 SE 694. 

Ill.—Moore v. Munn, 69 Ill. 591; 
Seymour v. Edwards, 31 Ill. A. 50. 

Iowa.—Palmer vy. Blair, 25 Iowa 
230. 

Ky.—Triplett v. Gill, 7 J. J. Marsh. 
432; Strother v. Cardwell, 2 J. J. 
Marsh. 354; Roberts v. Elliott, 3 T. B. 
Mon. 395; Steele v. Lewis, 1 T. B. 
Mon. 43; Kenny v. Collins, 4 Litt. 
289. . 

Me.—Tucker v. Bean, 65 Me. 352. 

Mass.—Wall v. Mason, 102 Mass. 
313. 
Miss.—Phipps vy. Tarpley, 24 Miss. 
597. 

Mo.—Henley y. Henley, 93 Mo. 95, 
5 SW 701. 

N. H.—Brooks v. Fowle, 14 N. H. 
248. 

N. J.—Zurbrugge v. Reed, (Ch.) 35 
A 298. 

N. Y.—In re Gall, 182. N. Y. 270, 
75 NE 875; Ostrander y. Livingston, 
38 Barb. Ch. 416. 

Pa.—Gloninger v. Hazard, 42 Pa. 
389. 

Tenn.—McDaniel v. Self, 8 Humphr. 


8. 
Tex.—Cotton vy. Coit, 88 Tex. 414, 
31 SW 1061. 
Va.—Taylor v. Forbes, 101 Va. 658, 
‘Needham, 


44 SE 888. 

Wash.—Rodda _ v. 78 
Wash. 636, 139 P 628. 

W. Va.—Brageg v. United Thacker 
Coal Co., 70 W. Va. 655, 74 SEH 946; 
Williamson y. 


27 SE 411, 64 AmSR 891, 38 LRA 
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Jones, 43 W. Va. 562, | 


CO ee es v. Brunetts, 7 Wis. 
[a] All persons having a benefi- 
cial interest in the lands which are 
the subject matter of the suit should 
be made parties. . McIlvoy v. Alsop, 
45 Miss. 365; Cotton y. Coit, 88 Tex. 
414, 31 SW 1061. 

[b] Cotenants.—(1) All tenants in 
common must be parties to a suit to 
adjust the title. Bodley v. Ross, 3 
A. K. Marsh. (Ky.) 622; Pope y. Me- 
lone, 2 A. K. Marsh. (Ky.) 239: (2) 
The same is true of joint tenants. 
Hoy v. McMurry, 1 Litt. (Ky.) 364. 

[ec]. Remaindermen, (1) as well as 
the tenant for life, should be par- 
ties to suits affecting the fee. 
Stevens v. Terrel, 3 T. B. Mon. (Ky.) 
131; McDaniel vy. Self, 8 Humphr. 
(Tenn.) 58. (2) The owner of a 
vested estate in reversion and re- 
mainder, whether by legal or equita- 
ble title, is an indispensable party 
to a chancery suit to sell the fee. 
Williamson y. Jones, 43 W. Va. 562, 
SE 411, 64 AmSR 891, 38 LRA 
694.. (3) On the foreclosure of a 
mortgage given by a tenant for life, 
the remainderman is not a necessary 
party, as his interest cannot be af- 
fected. Wilkins v. Kirkbride, 27 N. J. 
Eq. 98. (4) Vested remainders or re- 
versions see Supra § 263. (5) Con- 
tingent remainders see supra § 264; 
and infra § 294. 

[d] One in possession under a 
contract must be made a party to a 
suit to establish a lien. Henley v. 
Henley, 98 Mo. 95, 5 SW 701. 

[e] One claiming under title prior 
to that sought to be enforced need 
not be made a party. Frye v. State 


Bank, 11 Ill. 367. See also supra 
§ 273. 
[f] Absolute deed or mortgage.—- 


(1) Where the question is whether 
a deed absolute on its face was in- 
tended to be a mortgage, it is essen- 
tial that the parties to the deed be 
before the court. McNeel vy. Aul- 
dridge, 25 W. Va. 113. (2)In a mar- 
ried woman’s action to have a deed 
of property in which the husband 
had an interest declared a mortgage, 
the husband was a necessary party. 
anid v. Needham, 78 Wash, 636, 139 
P 628. 

{g] Persoas alternatively tnter- 
ested.—A bill alleging that the legal 
title sought: to be subjected to plain- 
tiff's equity was believed to be in 
A, but if not in him, then it was in 


B, must make Ba party. Spears v. 
Cheatham, 44 Miss. 64. 
[h] Execution creditor.—In a suit 


to enforce an equitable lien against 
land which had been sold on execu- 
tion to defendant the execution cred- 
itor was a necessary party where 
defendant claimed that he bought as 
agent for ‘such creditor. Clark vy. 
Hunt, 79:3. Marsh: (Ky...) 248. 

[i] Bills to set aside sales.— 
Persons who have acquired liens un- 
der the purchaser at a sale are neces- 
sary parties to an attack on the sale. 


ene Henry v. Brown, 
Infants’ real estate.—Infants 
must be parties to bills in equity af- 
fecting their title to real estate. 
Tucker v. Bean, 65 Me. 352; Wake- 
field v. Marr, 65 Me. 341. See also 
Infants [22 Cyc 569, 629]. 


[§ 277 


Where the object of the suit is to 


procure a sale of land, it is necessary to make the 
holders of all interests parties in order to convey 
the complete title,”? 
is a decree affecting the right or title to personal 
property, it is likewise necessary to have before 
the court all who claim an interest in such prop- 
One who holds the subject matter in his 
possession must be a party to a bill to obtain pos- 


In suits the object of which 


{k] Heirs at law (1) are neces- 
sary parties to a suit for the con- 
struction and enforcement of a will. 
Wooster v, Cooper, 56 N. J. Eq. 759, 
36 A 281; Lomerson vy. Vroom, 42 
Ni Jao 905 AE A ats a (2) “Som the 
heirs of a deceased claimant are nec- 
essary parties to a suit to recover 
possession of land, Winn v. Fitz- 
water, 151 Ala. 171, 44 S 97; Theurer 
v. Brogan, 41 Ark. 88. (3) Where, 
pending a suit by the United States 
to cancel a land patent, the patentee 
died intestate, an heir, who succeeded 
to his interest under the laws of the 
state, became an indispensable party 
defendant, without whose presence 
the court could not proceed. Wright 
v. U. S., 203 Fed. 262, 121 CCA 460. 
(4) In proceedings to subject land 
to the payment of liens the heirs of 
a deceased codOwner are necessary 
parties. Taylor vy. Forbes, 101 Va. 
658, 44 SE 888. 

73. Ill.—Ridgeway vy. Underwood, 
67 Ill. 419. 

Ky.—Riley v. Wiley, 3 Dana 75; 
Steel v. Steel, 4 J. J. Marsh. 231. 

Miss.—Whitney v. Cotten, 53 Miss. 


689. 

N. J.—Wooster y. Cooper, 56 N. J. 
Eq. 759, 36 A 281. 

Pa,—Jenkins v. Jenkins, 7 Pa. 246. 

Tenn.—Alexander Vv. Perry, 4 
Humphr. 391. 

Va.—Taylor vy, Forbes, 101 Va. 658, 
44 SE 888. 

W. Va.—Williamson vy. Jones, 43 
W. Va. 562, 27 SE 411, 64 AmSR 891, 
38 LRA 694 (remaindermen and re- 
versioners); Morris v. Peyton, 10 W. 


ae 1; Snider v. Brown, 3 W. Va. 
fal ‘Lessee.— When proceedings 


are had to sell the fee in land, it 
is not necessary to make the lessée 
of the land a party to the _ suit. 
Chapman’ y. Pittsburgh, etc., R. Co., 
18 W. Va. 184. 

{b] Parties entitled to escheat.— 
A decree for the sale of lands of an 
intestate without heirs is void where 
school commissioners, entitled to 
lands by escheat, were not parties to 
the suit. Hinkle v. Shadden, 2 Swan 
(Tenn.) 46. 

74  U. S.—Sahlgaard v. Kennedy, 
13 Fed. 242, 4 McCrary 133. 
see oun v. Hamilton, 7 Ala. 

D. C.—Doremus y. National Cotton 
Impr. Co., 39 App. 295. : 

Ga.—Caudle y. Rice, 78 ‘Ga. 81,.3 


SE_7. 
Syenisy bur 


Ky.—Givens vy. 
Marsh, 529. 

Mass.—Richmond y. Adams Nat. 
Bank, 152 Mass. 359, 25 NE 731. 

Miss.—Wheeler v. Biggs, 12 S 596. 

N. H.—Champollion vy. Corbin, 71’ 
INSEE 7850. Av 674: 

N. Y.—Mahr v. Norwich Union F. 
Ins. Soe, 127°N.) Y./.452,028 (NE 392 
[rev 538 Hun 388, 7 NYS 148}. 
ie eT ee v. Hays, 7 Humphr. 
voo,. 

Va.—Osborne y. Taylor. 12 Gratt. 
(53 Va.) 117. 


Briscoe, 


741. 

Wis.—Crites v. Fond du Lac Coun- 
i we Wis. 236, 30 NW 515. 

a 
(1) to claimants to the proceeds of 
a policy of insurance. Mahr y. Nor- 
wich: Union sins; Soc, 127 SNeave 
452, 28 NE 391 [rev 53 Hun 388, 7 
NYS 143]. (2) To a suit in equity 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


W. Va.—Beall v. Walker, 26 W. Va. 


This rule has been applied ~ 


a 


7 


- 
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session.7® 
Cloud on title. 


son is an indispensable party.7é 


claimant is an indispensable party in an action’ to 


quiet title or to remove a cloud."7 


On a bill to foreclose a mortgage, the owner of 
the equity of redemption, junior mortgagees, and 
lienors are usually held to be necessary parties, but 
prior encumbrancers are not necessary parties, un- 
premises free from all 


less it is sought to sell the 
encumbraneces.78 4 


Disposal of fund. Where a proceeding in equity 


for the cancellation and surrender 
of an alleged fraudulent assignment 
of a patent and to expunge such as- 
signment from the records of the 
patent office, the parties by whom 
and to whom the assignment was 
made as well as the commissioner 
of patents are necessary parties. 
Backus Steam Heater Co. v. Simonds, 
2 App. (D. C.) 290. 

{b] The assignee in insolvency 
(1) of the purchaser of goods is a 
necessary party to a bill by the 
vendor to recover such goods. 
Blanchard vy. Cooke, 144 Mass. 207, 
11 NE 838. (2) The assignee in bank- 
ruptcy is a necessary party to a suit 
to enforce liens on the bankrupt’s 
Pe eR Beall vy. Walker, 26 W. Va. 


[c] Attorneys claiming an inter- 
est in a judgment must be made par- 
ties to a bill to set off another judg- 
ment against it. Caudle v. Rice, 78 
Gaws1,00 Sb), 7. 

{[d] The equitable owner of a 
chose in action (1) must be a party 
to a bill in equity, either to enforce 
it (Toulmin v. Hamilton, 7 Ala, 362), 
or (2) to obtain relief against it 
(Givens v. Briscoe, 3 J. J. Marsh. 
(Ky.) 529). 

{e] All codwners (1) of chattels 
or choses in action must be parties 
to a bill enforcing rights thereto 
(Beecher y. Foster, 51 W. Va. 605, 
42 SE 647; Sahlgaard v. Kennedy, 13 
Fed. 242, 4 McCrary 133), (2) or at- 


-tacking their title (Gray v. Hays, 7 


Humphr. (Tenn.) 588). 

{f] Remaindermen (1) of personal 
property (slaves) must be parties to 
a suit relating to the general title 
(Ramey v. Green, 18 Ala. 771), (2) 
but not to a suit affecting only the 
life-estate (Summers vy. Bean, 13 
Gratt, (54 Va.) 404). See also supra 

263. 

: {g] Holders of tax certificates are 
necessary parties to an action against 
the county board of supervisors for 
the annulment of such tax certifi- 
cates. Crites v. Fond du Lac County, 
67 Wis. 236, 30 NW 214. _ ; 

{h] The judgment plaintiff is a 


“necessary party to a bill to impeach 


Fed. 981. 


such judgment. .May v. Barnard, 20 
Ala. 200. See also generally Judg- 
ments [23 Cyc 1034]. 

[i] Plaintiff in attachment.—To a 
suit in equity by the owner to obtain 
possession of certain bonds which 
have been seized by one of defend- 
ants as sheriff under attachments 
issued in several actions against 
complainant, on the ground that the 
bonds were not subject to attach- 
ment, plaintiffs in the attachment 
suits are indispensable parties. De 
Galard v. Safe Deposit, etc., Co., 196 


{j] An administrator is a neces- 
sary party to a motion to vacate a 
judgment authorizing the adminis- 
trator to sell land. Whitley Grocery 
Co. v. Jones, 128 Ga. 791, 58 SE 623. 

[k] Payee of purchase money 
notes.—Creditors cannot have a re- 
ceiver appointed for a debtor’s prop- 
erty without bringing in the payees 
of purchase-money notes, given for 


the property. Wheeler vy. Biggs, 
(Miss.) 12 S 596. 
75, Wilson v. Oswego Tp., 151 


Where the execution of the decree 
would throw a cloud upon a person’s title, such per- 
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So the adverse 


all claims.®° 
Injunctions. 


URS 2556, 14s Ct 1259 nS S alas, ed. 9105 
Helm vy. Zarecor, 213 Fed. 648; Wat- 
son vy. National L., ete., Co., 162 Fed 
7, 80 CCA 380; Abraham vy. Hall, 59 
ae 386; Ladd v. Harvey, 27 N. H. 

{a] A naked bailee need not be a 
party to a bill to obtain an equitable 


attachment. Abraham y. Hall, 59 
Ala. 386. 
76. Young v. Cushing, 30 F. Cas. 


No. 18,156, 4 Biss: 456: Gibson! -v. 
Tuttle, 53 Fla. 979, 43 S 310. 


77. Lally v. New York Cent., etc., 
R.. Co: 123 -App: Div..935,"107 NYS 
868. See also Quieting Title [32 


Cye 1346]. 

78. Carey vy. Houston, etc., R. To., 
LEU LS, LEN SCE 5387, 400. wed: 
638; Jerome v. McCarter, 94 U. S. 734, 
24 L. ed, 136; Hagan v. Walker, 14 
How. 29, 14 L. ed. 312; Dickinson v. 
Duckworth, 74 Ark. 138, 85 SW _ 82, 
4 AnnCas 846; Carter v. Uhlein, (N. J. 
Ch.) 36 A 956. See also Mortgages 
P22 Cyc Iaiieet seq: 

79. . S—wWilliams v. Bankhead, 
19 Wall. 563, 22 L. ed. 184; Watson 
v. National L., etc., Co., 162 Fed. 7, 
80 CCA 380. 

Ala.—Toulmin y. Hamilton, 7 Ala. 
362. 

Cal.—McPherson vy. Parker, 30 Cal. 
455, 89 AmD 129. 


Tll.— _Marey v. Marcy, 200 Ill. A. 
273. 

Me.—Scribner vy. Adams, 73 Me. 
541 


Md.—Oliver vy. Palmer, 11 Gill & J. 
426. 
Mass.—Foster vy. Bryant, 16 Gray 


190. 

N. J.—Bradley, etc., Co. v. Berns, 
51 N. J. Ha. 487, 26 A 908. 

N. Y.—De la Vergne v. Evertson, 
1 Paige 181, 19 AmD 411. 

N. C.—Howerton y. Wimbish, 55 
NG @2i3. 28s 

Or.—Wheeler v. Lack, 37 Or. 238, 
61 P 849. 

Ss. C.—Chesnut v. Fire & M. Ins. 
Cone tiles eer Ndes mae 

Va.—Osborne v. Taylor, 12 Gratt. 
(68. Via. rat. 

[a] All persons interested in the 
residuum must be parties to a pro- 
ceeding to obtain distribution of the 
residuary estate. Clark v. Edney, 28 
N. C. 50; Osborne v. Taylor, 12 Gratt. 
(53 Va.) 117; Richardson v. Hunt, 2 
Munf, (16 Va.) 148. : 

[b] Children of a deceased princi- 
pal, having an interest in the pro- 
ceeds of an insurance policy on the 
principal’s life, must be parties to a 
suit by: a surety against a cosurety 
to whom the principal had assigned 
the policy, brought to obtain in- 
demnity therefrom. Scribner Vv. 
Adams, 73 Me. 541. 

[c] Where one member of a com- 
mittee appointed by a parish to build 
a meetinghouse sued another who 
had received the funds, for reim- 
bursement of moneys paid out by 
plaintiff, the parish and other mem- 
pers of the committee were necessary 
parties. Foster vy. Bryant, 16 Gray 
(Masgs.) 190. ‘ 

[d] Gegatees——On a bill for an 
accounting against a trustee under a 
will, upon the death of some of the 
beneficiaries, the _legatees 
legacies have not been paid should 


whose | 
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concerns the disposal of a specific fund, all persons 
having or claiming an interest in the fund are neces- ° 
sary parties,”® at least where the part of one cannof 
be determined without determining the parts of the 
others, as where the fund is insufficient to satisfy 


Generally all persons whose acts are 
sought to be restrained by an injunction ®! or whose 
rights will be affected thereby,’? are necessary par- 
ties to the bill.88 
cree are necessary parties to a bill seeking to enjoin 
its enforcement.®* 
to enjoin the payment of money, it is necessary to 


The owners of a judgment or de- 


Where the object of the suit is 


be brought in before a decree is en- 


pena Marcy v. Marcy, 200 Ill. A. 
80. Crowell v. Cape Cod _ Ship 


Canal Co., 164 Mass. 235, 41 NE 290; 
Hallett v. Hallett, 2 Paige (N. Y.) 
15. See Bergmann v. Lord, 51 Misc. 
213, 100 NYS 990 [aff 113 App. Div. 


899, 99 NYS 748] (holding such 
joinder proper over objection). See 
also generally Assignments for 


Benefit of Creditors .§§ 360, 370; De- 
scent and Distribution §§ 123, 165, 
186-189, 198, 254, 313-317. 

81. See Injunctions [22 Cyc 912]. 

[a] There are exceptions to the 
general rule that an injunction will 
not be granted against one who is 
not a party to the suit, but they will 
be found to consist either of cases 
where the party enjoined is the mere 
solicitor, agent, or tenants of a party 
to the suit and has no rights in- 
volved in the controversy, or where 
the right of the omitted party has 
already been determined. Per Chan- 
cellor Green in Schalk vy. Schmidt, 
14 N. J. Eq. 268. 

82. See cases infra passim. 

[a]. Rule applied.—To a suit by a 
long-distance telephone company 
having exclusive contracts with lo- 
cal companies binding the latter not 
to make or permit connections with 
their lines by any other long-dis- 
tance company for a term of years, 
to enjoin other companies doing a 
long-distance business from making 
connections and interchanging busi- 
ness with such local companies in 
violation of their contracts with 
complainant, the local companies are 
indispensable parties, the validity of 
the alleged contracts between them 
and complainant and their rights 
thereunder being necessarily  in- 
volved. U. S. Telephone Co. v. Cen- 
tral Union Tel. Co., 171 Fed. 130 [aff 
202 Fed. 66, 122 CCA 86]. 

{b] A municipal corporation is a 
necessary party to a bill to enjoin 
municipal action by its officers. Ros- 


wet vy. Hzzard, 128 Ga. 48, 57 SE 
114. 
[c] County.—In a suit to enjoin 


the payment of county funds upon 
the order of the county board, the 
county is a necessary party. Brad- 
ley v. Gilbert, i55 Tll. 154, 39 NE 
eee Abbott v. Inghram, 206 Ill. A. 

{d] Persons enjoying rights un- 
der ordinance.—In a suit by a water- 
works company against a city, a de- 
cree will not be granted declaring 
void, and requiring the city to can- 
cel, as in derogation of the rights of 
the company under its contract with 
the city, ordinances permitting cer- 
tain property owners to lay pipes in 
the.streets to convey water to their 
premises, such owners not being 
brought before the court, or given 
an opportunity to be heard. New 
Orleans Water-Works Co. v. New 


Orleans, 164 U. S. 471, 17 SCt 161, 
41 L. ed. 518. 

83. Parties to injunction suits 
generally see Injunctions [22 Cyc 
910 et seq]. 

84. U. S.—Marshall v. Beverley, 


5 Wheat. 313, 5 L. ed. 97. 
Del.—Davidson Wilson, 


Ch. 307. 


Vv. 3 Del. 
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join as parties defendant the persons who would 
-be the recipients of such money if it should be 
The same principle applies to the issuance 
of municipal bonds, tax certificates, and the like.*® 
All persons with whom a public official might con- 
tract, in the exercise of statutory authority, are 
not indispensable parties to the determination of 
the question whether the statute had conferred such 
discretionary power upon such official.®’ 

All the parties to a contract are or- 
dinarily indispensable parties to a bill in equity for 
its enforcement,’* or for its rescission and cancella- 
tion,*® or reformation,®® or to enjoin its perform- 


paid.®® 


Contracts. 


Ind.—Bishop v. Moorman, 98 Ind. 
Peso Amr 731. 

Ky.—Hendrick v. Robinson, 7 Dana 
165; Berry. v.. Berry, 3) T. Bs Mon. 
263; Turner v. Cox, 5 Litt. 175. 

La.—Shields v. Pipes, 31 La, Ann. 
E68 Morris v. Bienvenu, 30 La. Ann. 
78. 

11 


N. Y.—Mumford v. 
Paige 438. i 
See also Judgments [23 Cyc 1035]. 
[a] The assignee of a judgment 
is a necessary party to a suit for 
a perpetual injunction against its en- 


Sprague, 


forcement. Mumford v. Sprague, 11 
Paige (N. Y.) 438. 
{b] Reparation award. — Those 


. persons awarded specified amounts 
by a state railroad commission under 
the supposed authority of a statute 
in reparation for payments previ- 
ously made to a carrier for trans- 
portation in excess of the rates found 
by such commission to be reason- 
able, which awards, on being filed, 
could be enforced by proceedings in 
the state courts, are necessary par- 
ties to a suit in a Federal court to 
restrain the enforcement of the repa- 
ration order. Louisville, etc., R. Co. 
v.. Garrett, 231 U. S. 298, 34: SCt 48, 
49) 58; ed, 229. .;' 

85. D. C.—Roberts v. Bradfield, 12 
App. 453 [aff 175 U. S. 291]. 

Ga.—Hope v. Gainesville, 72 Ga. 
246. 

Kan.—State v. Anderson, 5 Kan. 

0. 

Mich.—Hoppock v. Chambers, 96 
Mich. 509, 56 NW 86. 

OP Y.—Smith v. Crissey, 66 HowPr 
112. 

{a] Rule applied.—(1) Where an 
injunction is sought against the 
state treasurer to prevent him from 
paying over to certain railroad com- 
panies a fund arising from the sale 


of certain public lands, the railroad, 


companies are the real persons Inter- 
ested in the resistance of the prayer 
of the petition, and no final judg- 
ment can be rendered until they are 
brought in. State v. Anderson, 5 
Kan, 90. (2) To a suit in equity to 
enjoin the treasurer of the United 
States from paying out any moneys 
of the United States or the District 
of Columbia to a private charitable 
organization, under a contract be- 
tween the commissioners of the 
District of Columbia and such cor- 
poration, the commissioners and the 


corporation are necessary parties. 
Roberts v. Bradfield, 12 App. (D. C.) 
453). fate pl 7oHU. AS. 291,120) S@t 2d, 


44 L. ed. 168]. 

86. Patterson v. Yuba County, 12 
Cal. 105; Anthony v. State, 49 Kan. 
246, 30 P 488; Voss v. Union School 
Dist. No. 11, 18 Kan. 467; Hays v. 
Hill, 17 Kan. 360; Gilmore vy. Fox, 
10 Kan, 509; King v. Throckmorton 
CountyComns:)Ct,,/° 10" Tex, Civs dA. 
114, 30 SW 257. 

{a] In an action to enjoin the 
issuance of municipal bonds, all the 
persons to whom the bonds, are to 
be issued must be made parties de- 
fendant, unless, perhaps, from the 
special circumstances of the case, the 
great number of persons to whom the 
bonds are to be issued, and the char- 
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acter of the parties involved, it may 
be necessary to bring in only a suffi- 
cient number to protect the interests 
of all concerned. Patterson y. Yuba 
County, 12 Cal. 105; Hutchinson v. 
Burr, 12 Cal. 1038. But see Dixon Tp. 
v. Sumner County, 25 Kan. 519 (hold- 
ing that, where it is sought to enjoin 
county commissioners and the coun- 
ty clerk from subscribing to a por- 
tion of the capital of a _ railroad 
company and executing bonds of the 
township in payment therefor, and it 
is alleged in the petition that no 
subscription has been made, the rail- 
road company is not a necessary 
party). See also Hoffman v, Gallatin 
County, 18 Mont. 224, 44 P 473 (hold- 
ing that the purchasers of munici- 
pal bonds illegally issued and sold 
were not necessary parties to a tax- 
payer’s suit to enjoin delivery of the 
bonds, as the injunction would not 
prevent them from enforcing any 


rights they had by appropriate 
remedies). 
[b] Dlegal tax.—(1) Bondholders 


are necessary parties to a bill to re-~ 
strain the levying of a tax to meet 
the interest on the bonds. Bradford 
v. Westbrook, 39 Tex. Civ. A. 638, 
88 SW 3882; Boesch v. Byrom, 37 Tex. 
Civ. A. 35, 88 SW 18. (2) Persons 
who are to be the recipients of an 
illegal tax are not necessary parties 
to a suit to enjoin its collection, as 
they have no vested interest in the 


tax. Leitch v. Wentworth, 71 Ill. 
146. 
87. Cherokee Nation v. Hitchcock, 


Hee WraS: 12945923 SCeHtth, 1470 aed, 
183. 

[a] Rule applied.—To a bill to re- 
strain the leasing of Indian land, on 
the ground of want of authority to 
make such leases, a person to whom 
defendant officer proposes to make a 
lease is not a necessary. party. 
Cherokee Nation v. Hitchcock, 187 
U.S. 294,.238.SCt 115, 47. used. 1898: 

88. U. S—Gregory v. Stetson, 133 
U. S. 579, 10 SCt 422,33 L.. ed 7923 
Shields v. Barrow, 17 How. 1380, 15 


L. ed, 158; Mallow v. Hinde, 12 
Wheat. 193, € L. ed. 599; Cella v. 
Brown, 144 Fed. 742, 75 CCA 608 


[certiorari den 202 U. S. 620 mem, 
26 SCt 766 mem, 50 L. ed. 1174 mem]; 
Dancel v. Goodyear Shoe Mach. 
Co., 187 Fed. 157 [aff 144 Fed. 679, 
75 CCA 481 (certiorari den 202 U. S. 
619 mem, 26 SCt 765 mem, 50 L. ed. 
1174 mem) ]. 

Ark.—Arkadelphia Lumber Co. v. 
Mann, 78 Ark. 414, 94 SW 46. 

Ga.—Grace v. Means, 129 Ga. 638, 
59.SE 811. 

Minn.—Hopkins v. Baremore, 99 
Minn. 413, 109 NW 881. 


N. Y.—Greenley v. Greenley, 114 
App. Div. 640, 100 NYS 114. 
Oh.—Massie v. Donaldson, 8 Oh. 


3 

Tex.—Morrison y. Hazzard, 99 Tex. 
583,:92 SW 33. 

[a] Personal representatives are 
necessary parties to a bill to enforce 
the personal contract of a decedent. 
Bedilian v. Seaton, 3 Cas. No. 
1,218, 3 Wall. Jr. 279; Massie v. Don- 
aldson, 8 Oh. 377. 

{[b] One who is not a party to a 


 [§§ 277-278 


ance °1 or its breach,” particularly where they have 
joint or common rights * or liabilities.%* 
scission of an agreement requires the presence of all 
claiming property through such agreement.®® 
Additional illustrations of necessary parties might. 
be multiplied almost indefinitely,®® but it is believed 
that sufficient illustrations have been given to show 
the nature of the interest requisite to render one 
an indispensable party. 
Exceptions to Rule—a. 
Whose Interest Is Very Small. As an exception to 
the rule that. all persons whose interest will be af- 
fected by the decree are necessary parties, it has 


The re- 


Persons. 


contract need not be joined in an ac- 
tion for its enforcement. Bennett 
be Glaspell, 15 N. D. 239, 107 NW 


Specific performance generally see 
Specific Performance [36 Cyc 758]. 

89. U. S.—Shields v. Barrow, 17 
Hower 13 0,0 libata eda W582 Weise 
Northern Pac. R. Co., 134 Fed. 715, 
67 CCA 269; Clark v Great North- 
ern R, Co., 81° Fed. 282. 

Fla.—Gibson y. Tuttle, 53 Fla. 979, 
43 S 310. 

Br A a v. Hawkes, 33 Ill. A. 

Ky.—Craig v. Barbour, 2 J. J. 
Marsh, 220. 

La.—Blum v. Wyly, 111 La. 1092, 
386 S 202. 

N. Y.—Smith v. Irvin, 108 App. 
Div, 218, 95 NYS 731. 

Tex.—McNeill v. Cage, 38 Tex. Civ. 
A. 45, 85 SW 57. 

See also Cancellation of Instru- 
ments §§ 126-141. 

[a] A bill by a surety to be re- 
lieved from liability on a replevin 
bond must make the principal a 
party. Craig v. Barbour, 2 J. J. 
Marsh. (Ky.) 220. 

90. See Reformation of Instru- 
ments [34 Cyc 967]. 

91. Northern Indiana R. Co. v. 
Michigan Cent. R. Co., 15 How. 
(U. S.) 233, 14 L. ed. 674; Arkansas: 
Southeastern R. Co. v. Union Saw- 
mill Co., 154 Fed. 304, 88 CCA 224; 
Eames v. Kellar, 102 App. Div. 207, 
92 NYS 665. 

92. Wall v. Thomas, 41 Fed. 620. 

93. Smith v. Hawkes, 33 Ill. A. 
585; Burnham y. Kempton, 87 N. H. 
485; Beggs v. Butler, 9 Paige (N. Y.) 
226 [rev Clarke 517]; Eldredge v. 
Putnam, 46 Wis. 205, 50 NW 595. 

94. Madison y. Wallace, 2.Dana 
(Ky.) 61.) 

95. Vinal v. Continental Constr., 
ete, Concl86nU.2Ss 6538.20 7SCt 1075; 
34 L, ed. 557; Billings vy. Aspen Min., 
etc., Co., 51 Fed. 338, 2 CCA 252 [app 
dism 150 U. S. 31, 14 SCt 4, 37 L. ed. 
986]; Constant vy. Lehman, 52 Kam 
2271, 2 84R 745. 

{a] Dlustration.—Where an _ es- 
tate is partitioned by agreement, one 
claiming an interest in that portion 
allotted to one of the parties to the 
agreement may maintain a_e suit 
against him alone to determine his 
interest in that share, but he cannot 
have the agreement set aside with- 
out the presence of all the parties 


théreto. Davis v. Davis, 89 Fed. 
532. 
96. See cases infra this note. See 


also supra § 276. 

[a] Setting aside judicial pro- 
ceedings.—All parties interested in a 
judicial proceeding must be parties 
to a suit to set it aside. Harwood 
v. Cincinnati, ete., Airline R. Co., 17 
Wall. (U. S,) 78, 21 L. ed. 558; Ribon 
ven Chicago, Vetoes Re Co. “hia Watts 
(U. S.) 446, 21 L. ed. 367; Jennings v. 
Jenkins, 9 Ala. 285. 

[b] In an action to set aside a 
sale of infants’ real property under 
a judgment rendered without juris- 
diction, the party to the proceedings 
who is alleged to have profited by 
the fraud is a necessary party. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“Water Co. v. Perdew, 


518, 


8 278-289] 


been ruled that persons whose interest is very small 
may be omitted when it is impossible to join them.%7 
[$ 279] b. Persons with Interests Created to 
Oust Jurisdiction. Where the interest involved in 
the suit has been transferred or divided among a 
number of persons for the purpose of defeating the 
plaintiff’s right to relief or depriving the court 
of jurisdiction, the court will proceed to a decree 
without requiring the persons to whom the interest 
was transferred to be brought in.98 
States this rule has been extended to the case of 
merely colorable assignments made with intent to 
defeat the jurisdiction of the federal ecourts.%® 
Persons Consenting to Decree or 
Where persons who may be 


[§ 280] c. 
Disclaiming Interest. 
interested consent to the decree 


pressly disclaim all interest in the controversy,? they 
are not necessary parties, unless their presence is 


EQUITY 


wise. 


ing particular 


In the United 

in the suit.? 
[§ 282] e. 

Be Omitted. 


sought, or ex- 


required for the protection of other parties before 


Nias ae v. Naumann, 10 AbbNCas 


{c] Water rights.—Where the or- 
der in which several persons shall 
use their water rights is undeter- 
mined, a decree cannot be entered in 
favor of one of them without the 
presence of the others. Lytle Creek 

65 Cal, 447, 
2 P 426. 


{d] Accounting against conspira- 
tors.—A bill charging defendant with 
having received the proceeds of 
drafts drawn by plaintiff’s agent, 
through a conspiracy between de- 
fendant and the agent, and seeking 
an accounting, must fail unless the 
agent can be brought in. Shingleur 
v. Jenkins, 111 Fed. 452. 

OTe Daws ava, penn, 1) Jac. & ewe 

37 Reprint 463; Foster Fed. 
Pract. (5th ed) § 124. 

Small deposits with auctioneers 
see supra § 268. : 

98. Shainwald vy. Davids, 69 Fed. 


687; >Pollard v.. Collier, 8 Oh. 43; 
Yates v. Hambly, 2 Atk. 237, 26 Re- 
print 547. 

fa] Rule applied. — “Where a 


mortgagee, who has'a plain redeem- 
able interest, makes several convey- 
ances upon trust, in order to in- 
tangle the affair, and to render it 
difficult for a mortgagor or his rep- 
resentatives to redeem, there it is not 
necessary that the plaintiff should 
trace out all the persons who have 
an interest in such trust, to make 
them parties.” Yates v. Hambly, 2 
Atk. 237, 26 Reprint 547. 
99. Shainwald vy. Davids, 69 Fed. 
687, 700 (where the bill averred that 
the assignment was merely colorable 
and was made with intent to defraud, 
and it was held that a suit to es- 
tablish a trust in the funds fraudu- 
Jently assigned might be maintained 
without the presence of the assignee. 
‘The court said: “It may be conceded 
that, if there were no allegations of 
fraud as to this assignment, the 
court would decline to proceed with- 
out the presence of the assignee of 
these policies, and would treat such 
assignee as an indispensable party. 
But the court cannot, at this stage 
of the proceedings, ignore the allega- 
tions contained in the bill. For the 
purposes of this motion, the facts 
therein set forth must be taken as 
true. ‘Minnesota Co, v. St. Paul Co., 
DeWalle ines.) 609) i” pede 386. 
The best criterion as to the merit 
of the allegations in the bill is to 
consider what the course of the court 
probably would be, assuming that 
such a state of facts as is alleged 
were proved. Would the court permit 
itself to be imposed on by colorable 
and fictitious assignments? "Would it 
allow parties, by fraud or collusion, 
to deprive it of its jurisdiction, to 
the detriment of its ,own citizens 
seeking to enforce their rights in 
their own forum? Would it suffer 


itself to be ousted of its jurisdiction 
by reason of the nonresidence of the 
transferees, to whom the transfer 
had been fraudulently made for the 
purpose of depriving the court of its 
cognizance over the case, the real 
title remaining all the time in the 
original owner, who is subject to the 
jurisdiction of the court? Unques- 
tionably not. Union Bank v. Staf- 
ford 12) Hows, CULUS, es2i- ul seeks. ed: 
1008; New Orleans Canal, etc., Co. 
v. Stafford, 12 How. (U. S.) 343, 13 
L, ed. 1015; Ward v. Arredondo, 1 
Paine (Uy S!) “410/29, Bi) Casi No. 
17,148; Leather Manufacturers’ Nat. 
Bank v. Cooper, 120 U. S. 778, 7 SCt 
777, 30 L. ed. 816; Fost. Fed. Pr., pp. 
102, 1038, §§ 54, 59. A court, and 
particularly a court of equity, will 
look through the mere surface and 
form of the transaction, and_ scru- 
tinize closely the merits and sub- 
stance’). See also Federal Courts. 
1. Alexandria Mechanics Bank v. 
Seton, 1 Pet.) (U. S:) 299, '7-L. eq 
152; Chicago, ete., R. Co. v. National 
El., etc., Co., 153 Ill. 70, 38 NE 915 
{aff 50 Ill. A. 339]; Hannas- v. Han- 


nas, 110 Ill. 53; Edinger v. Heiser, 
62 Mich. 598, 29 NW _ 367; Cooper 
v. Thomason, 30 Or. 161, 45 P 296. 


[a] Status of person consenting. 
—A mere consent ot a person not a 
party to the suit to be bound by the 
decree does not authorize him to in- 
terfere in the suit. Kelly v. Israel, 
11 Paige (N. Y:) 147. , 

Consent decrees generally see infra 


964. 
: 2. U. S.—Kilbourn vy. Sunderland, 
130 U. S. 505, 9 SCt 594, 32 Li. ed. 
1005; Vattier v. Hinde, 7 Pet. 252, 
8 L. ed., 675. 

Tll.—Marsh v. Green, 79 Ill. 385. 

Ky.—Johnson vy. Rankin, 3 Bibb. 
86. 

N. Y.—In re Bull, 45 Barb. 334. 


Vt.—McConnell v. McConnell, 11 
Vt. 290. , 
But see Smithby v. Hinton, 1 


Vern. Ch. 31, 123 Reprint 286 (hold- 
ing that, although an executor does 
actually release his interest, he 
must be made a party to the suit). 

[al Rule applied.—(1) Where the 
testimony of persons apparently in- 
terested in the subject matter of a 
bill is taken in the case, and they 
expressly disclaim all interest, this 
supersedes the necessity of their be- 
ing joined as parties. McConnell v. 
McConnell, 11 Vt. 290. (2) Where a 
party not within the jurisdiction files 
his answer, disclaiming all _ inter- 
est, the bill may be dismissed as to 
him and continued as to the others. 
Hinde v. Vattier, 12 F. Cas. No. 6,512, 
1 McLean 110 [rev on other grounds 
7 Pet. 252, 8 L, ed. 675]. 


Disclaimers generally see infra 
§ 455. 

. See supra § 276, 

- Kilbourn v. Sunderland, 130 


U. S. 505, 9 SCt 594, 32 L, ed. 1005; 


[21C.J.] 283 


the court,’ and any error in omitting them original- 
ly is eured by a subsequent consent or disclaimer.* 
The facts must, 
tion of the court by allegation in the bill or other- 


of course, be called to the atten- 


[§ 281] d. Persons against Whom Rights Are 
Waived. A plaintiff may sometimes avoid mak- 


persons parties to the bill by 


waiving all claims against them,® but this cannot 
be done to the prejudice of the rights of defendants 


When Personal Representative May 
Where a_ personal 
would have such an interest as to render him a 
necessary party, but the bill alleges that no admin- 
istration has been had and no representative exists,$ 
or that the representation is in contest in the proper 
tribunal,? such representative may in the discretion 


representative 


Hannas vy. Hannas, 110 Ill. 53; Marsh 
v. Green, 79 Ill, 885; Edinger v. 
Heiser, 62 Mich. 598, 29 NW 367; 
In re Bull, 45 Barb, (N. Y.) 334. 

[a] Dustration—In Edinger vy. 
Heiser, 62 Mich. 598, 29 NW _ 367, 
three heirs filed a bill to reach a 
trust fund held by their father, and 
.a brother, equally interested with 
them, whose whereabouts were un- 
known when the suit was begun, and 
who, it afterward appeared, was not 
within the jurisdiction of the court, 
was not made a party. Before the 
decree he examined the proceedings, 
and filed a sworn statement in the 
case, approving the suit and con- 
senting to a decree substantially as 
thereafter made. It was held that 
he could have been made a party by 
amendment on the hearing in the 
court below, and such amendment 


would be considered as made in the 
appellate court, in the interest of 
justice and equity, and the decree 
was accordingly sustained, 

5. Cooper v. Thomason, 30 Or. 161, 
49 P 296; Alexandria Mechanics’ 
Bank v. Seton, 1 Pet. (U. S.) 299, 7 
L. ed. 152. 

6. Dart v. Palmer, 1 Barb. Ch. 
(N. Y.) 92; Bull v. Bell, 4 Wis. 54; 
Williams v, Williams, 9 Mod. 299, 88 
Reprint 465; Pawlet v. Lincoln, 2 
Atk. 296, 26 Reprint 581; MNorthey 
yap wtrhey, 2 Atk. 77, 26 Reprint 

7 \ Dart’ ov. Palmer, “1 Barbra Ch: 
(N. Y.) 92; Williams v. Williams, 9 
Mod. 299, 88 Reprint 465. 

{a] Where plaintiff alone is af- 
fected, he may waive his claim 
against a particular person and omit 
making such person a party; but 
where defendant is interested in hav- 
ing him made a party, he must be 


joined. Williams v. Williams, 9 Mod. 
299, 88 Reprint 465. 

{b] It cannot be done where it 
is necessary to take an account 
against defendant and where he has 
a right to have other persons who 
are interested in the taking of the 
account before the court in order 
to save the necessity of a future 
litigation with them. Dart v. 
Palmer, 1 Barb. Ch. (N. Y.), 92: 

8. Peeples v. Yates, 88 Miss. 289, 
40 S 996; Vann y. Hargett, 22 N. C. 
31, 32 AmD 689; D’Arnada v. Whit- 
tingham, Mosely 84, 25 Reprint 285. 

9. West v. Randall, 29 F. Cas. No. 
17,424, 2 Mason 181; Carey v. Hoxey, 
1t Ga, 645; Vann vy. Hargett, 22 N. C. 


31, 32 AmD 689; Plunket vy. Penson, 
2 Atk. 51, 26 Reprint 428; Atkinson 
v. Henshaw, 2 Ves. & B. 85, 35 Re- 
print 251. 

[a] Rule applied.—(1) “A bill of 
discovery of real assetS may pe 


brought against an heir, in order to 
preserve a debt, without making an 
|administrator of the personal estate 


a party, where you suggest that the 
|representation is contesting in the 


984 [210.5.] 


of the court be cispensed with as ap 
a ease the court will retain the bill notwithstanding 
the want of parties, and will proceed to a decree 
if it can be done without prejudice,'? and if not, 
then it will postpone the cause until the proper par- 
But it seems that this rule 
does not obtain where plaintiff might have pro- 
cured the appointment of a representative before 


ties can be made.” 


suit. 


[§ 283] f. Persons Unknown. 


sons interested are unknown to plaintiff he may aver 
that fact in the bill and ask discovery of such per- 
sons,/* and in such ease an objection for nonjoinder 
of the unknown parties cannot prevail.?® 

[§ 284] g. Persons Legally Represented—(1) 


ecclesiastical court, and there a plea 
for want of parties would not be 
allowed.” Plunket v. Penson, 2 Atk. 
51, 26 Reprint 428. (2) In cases 
where the parties are numerous, and 
the representation of a deceased 
party is suspended by litigation, an 
exception is made and the court will 
proceed to a decree if it can be done 
without prejudice. But to make the 
pendency of litigation touching the 
representation of a deceased party 
an exception to the rule, the court 
must be fully advised by allegations 
in the bill, or by proofs, of the nature 
and condition of the litigation, 
Carey v. Hoxey, 11 Ga. 645. 

10. Carey v. Hoxey, 11 Ga. 645 
(wherein the court said: ‘Numbers 
cannot, singly considered, take a case 
out of the rule. Yet I am very clear 
that when the numerousness is ex- 
ceedingly great, and the deaths so 
frequent that the delays incident to 
making parties become almost in- 
terminable, and obstruct greatly the 
purposes of justice, the death of 
parties alone might justify a chan- 
cellor, in the exercise of a sound 
discretion, in proceeding with the 
cause without their representatives 
being brought upon the record’’). 

11, Trecothieck ' v, Austin) -914 FH. 
Cas. No. 14,164, 4 Mason 16; Carey 
v. Hoxey, 11 Ga. 645; Vann v. Har- 

. gett, 22 N. C. 31, 32 AmD 689; Hum- 
phreys v. Humphreys, 3 P. Wms. 
349, 24 Reprint 1096. 

12. Story Eq. Pl., § 91. See Read 
v. Bennett, 55 N. J. Eq, 587, 37 A 
75 (where an administrator was held 
to be a necessary party, and a de- 
cree that a fund be paid ‘to such 
person as may hereafter be appointed 
administrator” was reversed). 

13. Martin vy. McBryde, 38 N. C. 


531. 

14. Mandeville v. Riggs, 2 Pet. 
(U7 -S:) -482, (7 Tu. ed. 4935 West v: 
Randall, 29 F. Cas. No. 14,424, 2 
Mason 181; Willis v. Henderson, 5 
Tll. 13, 38 AmD 120; Davis v. Hoopes, 
33 Miss. 173. 

{a] Rule applied.—(1) In Bowyer 
v. Covert, 1 Vern. Ch. 95, 23 Reprint 
337, defendant demurred for want 
of proper parties, one of the execu- 
tors not being made a party, put 
the demurrer was overruled because 
plaintiff alleged in his bill that he 
knew not who was the other execu- 
tor, and prayed that defendant might 
discover who he was and where he 
lived. (2) In Heath y. Percival, 1 
P. Wms. 682, 24 Reprint 570, an 
executor in trust was outlawed, and 
the witness proved that he had in- 
quired after him but could not find 
him. which was thought to be a full 
answer to the objection that such 
executor was not made a party. 

15. L. E. Waterman Co. v. Water- 
man, 40 App. Div. 530, 58 NYS 168; 
Baron Alderson, in Fenn y. Craig, 3 
Y. & C. Exch, 216, 160 Reprint 680. 

[a] Undisclosed interests.—A de- 
cree is not invalidated because per- 
sons holding unrecorded and undis- 
closed interests in the subject mat- 


EQUITY 


arty.1° In such 


Where the per- 


ter of the suit were not parties to 
the suit. Heinroth v. Griffin, 149 Ill. 
A. 103 [aff 242 Ill. 610, 90 NE 199]. 

Proper but not indispensable par- 
ties see infra § 299. 

Representation of unknown parties 
see infra § 295. 

16. Woodward v. Davidson, 150 
Fed, 840 [rev on other grounds 156 
Fed. 915, 84 CCA 495 (certiorari den 
209 U. S. 547 mem, 28 SCt 758 mem, 
52 L. ed. 920 mem)]; Hale v. Hale, 
146 Ill. 227, 33 NE 858, 20 LRA 247; 
Dornan vy. Buckley, 119 Ill..A. 523; 
Bouton vy. Brooklyn, 15 Barb. (N. Y.) 
375; Faulkner v. Davis, 18 Gratt. 
(59 Va.) 651, 98 AmD 698. 

[a] “fhe reason or principle of 
such exceptions is stated as follows 
in Calvert on Parties, sec. 2, p. 20: 
If they are required to be parties 
merely as the owners and protectors 
of a certain interest, then the pro- 
ceedings may take place with an 
equal prospect of justice if that in- 
terest receives an effective protec- 
tion from others. It is the interest 
which the court is considering, and 
the owner merely as the guardian of 
that interest; if, then, some other 
persons are present, who, with refer- 
ence to that interest, are equally cer- 
tain to bring forward the entire 
merits of the question, the object is 
satisfied for which the presence of 
the actual owner would be so re- 
quired, and the court may, without 
putting any right in jeopardy, take 
its usual course and make a complete 


decree.’”? Sweet v. Parker, 22 N. J. 
Eq. 453, 455. 
17. U. S—Wallace v. Adams, 204 


WRUSs 1495; 27eSCt.. 363; 6 ieiereds5 4%; 
Smith v. Swormstedt, 16 How. 288, 
14 L. ed. 942; Chew v. Wilmington 
First Presby. Church, 237 Fed. 219; 
Merchants, etc., Traffic Assoc. v. 
U. Si. 231 Fed: 1292 [rev on other 
grounds 242 U. S. 178, 37 S€t 24, 61 
L, ed. 233]; Woodward v. Davidson, 
150 Fed. 840 [rev on other grounds 
156 Fed. 915, 84 CCA 495 (certiorari 
den 209 U. S. 547, 28 SCt 758, 52 
L. ed. 920)]; Carson v. Robertson, 5 
F, Cas. No. 2,466, Chase 475 [rev on 
peer grounds 19 Wall. 94, 22 L. ed. 

78). 

Ala.—Noble v. Gadsden. Land, etc., 
Co.; 133 Ala: 250, 31S 856, 91 AmSR 
27; Morton v. New Orleans, etc., R. 
Corn 7 SrAla tb 90) 

Tll._—Nevitt v. Woodburn, 190 Ill. 
283, 60 NE 500; Hale v. Hale, 146 
Ill. 227, 883 NE 858, 20 LRA 247; 
Tickson v. Barry, 138 Ill. A. 100. 

Ky.—Arling v. Kenton Bldg., etce., 
Assoc., 8 Kyl 698. 

Md.—Leviness v. Consolidated 


Gas, etc... Co.,.0 114) Md) 659, 80) 7A 
304, AnnCas1913C 649. 
Mass.—Stevenson y. Austin, 3 


Metc, 474. 
N. J.—Sweet v, Parker, 22. -N. J- 


; v. Bouchaud, 10 Paige 
103] [rev on other grounds 1 N. Y. 


S. C.—Bofil v. Fisher, 24 S, C. Eq. 
1, 55 AmD 627. 


[8S 989-984 


Doctrine of Representation—(a) In General. Per- 
haps the most important of all the exceptions to the 
general rule under consideration comprises the group 
of cases which have given rise to what is known as 
the doctrine of representation.1® 
tersely stated, is to the effect that where it appears 
that a particular party, although not before the 
court in person, is so far represented by others who 
are before the court that hissinterests receive actual 
and efficient protection, his actual joinder may be 
dispensed with, and the decree may be held to be 
binding upon him.1* 
is equally applicable both to plaintiffs and defend- 
ants,1® and one or more persous will sometimes be 
permitted to sue or defend for himself or themselves 


This doctrine, 


The doctrine of representation 


Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Brown v. 
Brown, 86 Tenn. 277, 6 SW 869, 7 
SW 640. 

Tex.—Felton y. Kansas City, etce., 
R, Co., (Civ. A.) 143 SW -650. 

W. Va.—Grafton v. Holt, 58 W. Va. 
182, 52 SE 21, 6 AnnCas 403. 

_“The rule is, that, when the par- 
ties to a cause are numerous, or 
some of them are unknown, or be- 
yond the jurisdiction of the court, so 
as not to be subject to its process, 
but they all belong to a class whose 
rights are analogous to those of par-. 
ties actually before the court, be- 
cause dependent on the same princi- 
ples of law, the court will often pro- 
ceed to adjudge the rights of the 
class as such, and, in the absence of 
all collusion, the decree will be con- 
sidered binding upon the whole class 
who are in a like situation.” Morton 
v. New Orleans, ete., R. Co., 79 Ala. 
590, 610 [quot Noble v. Gadsden 
Land, ete. Co., 133, Ala 250, 258, (3108 
856, 91 AmSR 27]. 

“Instances of this kind are scarcely 
to be quoted as exceptions to the 
general rule; the absent party ap- 
pears by his representatives, his 
interest is protected, his claim is en- 
forced.” Hale vy. Hale, 146 Ill. 227, 
258, 33 NE 858, 20 LRA 247. 

[a] eading case.—Meux y. Malt- 
by, 2 Swanst. 277, 36 Reprint 621, is 
a leading case upon the doctrine of 
representation, and after a review of 
earlier authorities the court said that 
the subject was no longer open to 
argument. 

[b] Protecting defendant’s inter- 
ests.— Where a suit is brought by a 
plaintiff for himself and all others 
in the same interest who may come 
in and join as plaintiffs, defendant 
is entitled to an order that the per- 
sons failing to appear after notice 
has been given shall be barred from 
participating in the recovery, or from 
maintaining action for damages 
against defendant. Smith v. New 
England Bank, 69 N. H. 254, 45 A 

When doctrine applicable see inf 
§§ 292-296. bs a 

Represented parties bound by de- 
cree see infra § 289. 

18. . S—Smith vy. Swormstedt, 
16 How. 288, 14 L. ed. 942; Mer- 
chants, ete, Traffic “Assoc. vy) U. S:, 
231 Fed. 292 [rev on other grounds 
ZX) LES mon Othe 4.6 le ai ieue 
233]; Howth v. Owens, 29 Fed. 722: 
Campbell v. Texas, etc., R. Co., 4 F. 
Cas. No. 2,366, 1 Woods 368; West v. 
Randall, 29 EF. Cas, No. 14,494 9 
Mason 181. 


Cal.—Patterson y. Yuba County, 12 


Gal 105; Hutchinson v. Burr, 12 Cal. 
Ga.—Carey v. Hoxey, 11 Ga. 645. 
Ill—Hale v. Hale, 146 Ill. 227, 33 

NE 858, 30 LRA 247; Martin y. Dry- 

den, 6 Ill. 187. 

1 Bush 


Ht Gaia cnc v. Money, 
Nye s sol aa seeh ae v. Austin, 3 Metce, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 284-285] 


and all other persons similarly interested.1 
Sufficiency of representation. In every case there 
must be such parties before the court as fairly to 
represent the right and to insure a fair trial of the 
Every class of interests 
must be represented by persons before the court 
; A person with only a tri- 
fling interest is not a sufficient representative of 
absent persons substantially interested.22, In public 
service rate cases, the members of the public are 
sufficiently represented by the proper public officers 
or governmental agency made parties to the suit.?3 
It is always a question to be determined on the 
facts of each case whether the parties to the record 
do so fairly represent the interests involved.%4 
Fairness and good faith. Where parties, any one 
of whom would have a right to come in by petition 
and be made a party, if necessary to protect his in- 


issues in behalf of all.?° 


with similar interests.21 


a ae v. Wells, 54 Miss. 


N. J.—Swallow v. Swallow, 27 
N. J. Eq. 278. 

WN. Y.—Davis v. New York, 14 
N. Y. 506, 67 AmD 186; Bouton v. 
Brooklyn, 15 Barb. 375; Wiser v. 
Blachly, 1 Johns. Ch. 438. But see 
Corning y. Baxter, 6 Paige (178 


(where it was held under 2 Rev. St. 
§§ 126, 128, that no decree can be 
had against an absent defendant who 
has not been personally served with 
‘process, and has not appeared in the 
cause, except upon the report of a 
master as to the truth of the allega- 
tions in the bill, even though other 
defendants having a common interest 
with the absentees appear and con- 
test the suit). 

Utah.—Pearson y. Anderburg, 28 
Utah 495, 80 P 307. 

Vt.—Stimson v. Lewis, 36 Vt. 91. 
- Wng.—Meux y. Maltby, 2 Swanst. 
277, 36 Reprint 621. ; 

19. See infra §§ 292-296. 


Under federal equity rules see 
infra § 350. 
20. U. S.—McArthur y. Scott, 113 


WU. S. 340, 5 SCt 652, 28 LL. ed. 1015; 
SERS vy. Coal Dealers’ Assoc., 85 Fed. 
B2b 2: : 

- Ala.—Culley v. Elford, 187 Ala. 165, 
65 S 381. 

Ky.—Morris v. Martin, 96 SW 555, 
29 KyL 913; Hawkins v. Nicholas 
County, 89 SW 484, 28 KyL 479. 

Mass.—Smith v. Williams, 116 
Mass. 510; Stevenson vy. Austin, 3 
Metc. 474; Hills v. Putr.am, 152 Mass. 
123, 25 NE 40. 

N. Y.—wWiser v. Blachly, 1 Johns. 
Ch. 438. 

. Pa.—Hill vy. Kensington, 1 Pars. 
Eq. Cas. 501. 

W. -Va.—Beecher v. Foster, 51 W. 
Va. 605, 42 SE 647. . 

Eng.—Cockburn y. Thompson, 16 
Ves, Jr. 321, 33 Reprint 1005; Cullen 
v. Queensberry, 15 Ves. Jr. 14 note 
2, 33 Reprint 666; Adair v. New 
River Co., 11 Ves. Jr. 429, 32 Reprint 
1153. 

[a] In an action to vacate a cor- 
porate charter, unknown, numerous, 
and nonresident stockholders are 
sufficiently represented by the chosen 
officers and directors of the alleged 
corporation. State v. Webb, 97 Ala. 
111, 12 S 377, 38 AmSR 151. 

21. Hills v. Putnam, 153 Mass. 
123, 25 NE 40. See also infra § 286. 

[a] Parties held sufficiently rep- 
resented.—Where the fund is in the 
hands of a trustee for the life of the 
parent who takes a life interest, and 
her children the principal upon her 
death, and in a suit affecting such 
fund the trustee and parent are de- 
fendants, an objection taken alien 1 B6Xe) 
nearing for want of parties because 
‘the children have not been joined as 
defendants, will not prevail. The in- 
terest of the children has been pro- 
tected by their representatives. 
Sweet v. Parker, 22 N. J. Ea. 453 
(“The case of Van Doren v. Robin- 


EQUITY 


on all,?® 


Modern codes 


representation.27 


[§ 285] (b) 


justice.?§ 
sound discretion 


son, 16 N. J. Eq. 256, was cited for 
the objection, but does not support it. 
The cestui que trust had there a dif- 
ferent interest from an interest in 
the fund to be affected by the suit’). 

{b] Persons contingently inter- 
ested.—Persons cannot as a part of 
a class represent the whole when it 
may turn out by the happening of a 
contingency upon which their inter- 
ests depend that they are not of the 
class and have no interest whatever. 


Williams vy. Hassell, 74 N. C. 434. 
See also infra § 294. 
2 22. Smith v, Williams, 116 Mass. 


10. 

[a] Mlustration.—A bill was filed 
in Massachusetts, and it appeared 
upon the face of the bill that the 
names and residences of all the par- 
ties in interest were known to plain- 
tiff; that the owners of more than 
one fourth of the fund involved re- 
sided in Massachusetts, and of more 
than three eighths in other parts of 
New England; and that complain- 
ant’s own share was only one sixty- 
fourth part, and less than ten dollars 
in value. The court sustained a de- 
murrer for want of proper parties, 
holding that while the matter was 
largely within the discretion of the 
court, upon such a state of facts as 
was alleged in the bill it would be 
unjust to try the merits of the case 
or to express an opinion upon the 
main question involved without giv- 
ing any of the other parties an op- 
portunity to be heard, and that it 
would be inconsistent with the set- 
tled practice of a court of chancery, 
and the rights of suitors whose 
causes were more worthy of its at- 
tention, to entertain a claim_ so 
trifling in amount. Smith y. Wil- 
liams, 116 Mass. 510. 

23. In re Englehard, etc., Co., 231 
U. S. 646, 34-SCt 258, 58 L. ed. 416. 

“Tt is the universal practice, sus- 
tained by authority, that the only 
mode of judicial relief against un- 
reasonable rates is by suit against 
the governmental authority which es- 
tablished them or is charged with 
the duty of enforcing them.” In re 
Engelhard, etc., Co., 231 U. S. 646, 34 
SCt 258, 58 L. ed. 416. 

{a] City representing telephone 
subscribers.—In a suit by a tele- 
phone and telegraph company to en- 
join the enforcement of a _ rate 
ordinance, the city is the proper 
party to make defendant as_repre- 
sentative of all telephone subscrib- 
ers interested. In re Engelhard, etc., 
Co., 231 U. S. 646, 34 SCt 258, 58 L. 
ed. 416. ; 

[b] Representing shippers in suits 
involving rates—Under the Inter- 
state Commerce Act, permitting as- 
sociations and municipal organiza- 
tions, complaining of anything done 
by any carrier to apply to the in- 
terstate commerce commission by pe- 
tition, a city and traffic associations, 
representing jobbers and merchants 
in their respective cities, were 
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terests, are allowed to be dispensed with on account 
of their number, the parties of record ought to pro- 
ceed with.the utmost fairness and good faith, and 
should not resort to anything like sharp practice 
in procuring a final decree which is to be binding 


Court rules exist in some jurisdictions substan- 
tially declaratory of the doctrine of representation.?* 


and practice acts have very gener- 


ally adopted the equitable principle of parties by 


Necessity the Reason and Limit of 


Exception. Like most of the other exceptions to the 
general rule, the doctrine of representation rests 
upon considerations of necessity and paramount 
convenience, and was adopted to prevent a failure of 
Its application lies more or less in the 


of the court,?® and the omission of 


proper parties to represent the in- 
terests of Shippers in such cities in 
a suit to restrain enforcement of a 
rate order of the commission, under 
Rules (1912), rule 38. Merchants’, 
etc., Traffic Assoc. vy. U: Si, 231’ Fed. 
292 [rev on other grounds 242 U. S. 
178, 37 SCt 24, 61 L. ed. 233]. 


24. American Steel, etce., Co. v. 


| Wire Drawers’, etc., Unions, 90 Fed. 


598 


598. 

25. Campbell vy.‘ Texas, etc. R. 
Co., 4 F. Cas. No. 2,366, 1 Woods 368 
(where the court said that any devia- 
tion from this requirement would be 
a proper ground to be considered on 
the question of opening or setting 
aside the decree at the instance of 
such an omitted party, and that the 
court would not tolerate any con- 
duct of the complainants calculated 
to lull such parties into security and 
induce them to remit any degree of 
watchfulness in regard to their inter- 
est which they would otherwise have 
exerted); Beecher vy. Foster, 51 W. 
Va. 605, 42 SE 647. 

26. See court rules. And see No- 
ble v. Gadsden Land, etc., Cv., 133 
Ala. 250, 31 S 856, 91 AmSR 27; 
Morton y. New Orleans, ete., R. Co., 
79 Ala, 590; Seitzinger vy. Becker, 257 
Pa. 264, 101 A 650; Manning y. Klein, 
1 Pa. Dist. 278. udp Pao woes: 


tees equity rules see infra 
Rules requiring decree without 


prejudice see infra § 289. 

27. See Parties [30 Cyc 132]. 

_ [a] The code and equity rules be- 
ing the same in this respect, the one 
being taken from the other, deci- 
sions under either system are in 
point upon a similar question aris- 
ing under the other system. See 
Parties [30 Cye 132]. 

28. U. S.—McArthur vy. Scott, 113 
U. S. 340, 5 SCt 652, 28 L. ed. 1015; 
Elmendorf v. Taylor, 10 Wheat. 152, 
6 L. ed. 289; West v. Randall, 29 F. 
Cas. No. 17,424, 2 Mason 181. 

Ill.—Hale v. Hale, 146 Ill. 227, 33 
NE 858, 20 I:RA 247. 

Mass.—Cassidy vy. Shimmin, 122 
Mass. 406; Stevenson v. Austin, 3 
Metc. 474. 

NP eee v. Wells, 54 Miss. 
ov. 

N. Y.—Bouton v. Brooklyn, 15 
Barb. 375. 

N. C.—Card vy. Finch, 142 N. C. 
140, 54 SE 1009. 

S. C.—Faber y. Faber, 76 S. C. 156, 
56 SE 677. 

Tenn.—Brown y. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Eng.—Mozley v. Alston, 1 Phil. 
790, 19 EngCh 790, 41 Reprint 833; 
Meux v. Maltby, 2 Swanst. 277, 36 
Reprint 621. 

See also supra § 274. 

29. Noble v. Gadsden Land, etc., 
Co., 133 Ala. 250, 31 S 856, 91 AmSR 
27; Morton vy. New Orleans, etc., R. 


Co., 79 Ala. 590; Cassidy v. Shim- 
|}min, 122 Mass. 406; Smith v. Wil- 
‘liams, 116 Mass. 510; Stevenson v. 
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parties will not readily be permitted upon this 
ground where no reason exists for not making them 
parties in their own proper person,®° although in 
the case of representation by trustees, the doctrine 
is not strictly limited to cases where there is any 
special difficulty in making: the cestuis que trust 
The usual occasions for invoking 
the doctrine are cases where it is impossible or ex- 
ceedingly inconvenient to bring in the absent par- 
ties,?2 as where they are unknown,** or numerous,** 
or beyond the jurisdiction,®> or in the case of ten- 
ants in tail, unborn or contingent remaindermen,*® 
and in eases where there is a trust relation, and the 
trustee is permitted to represent the beneficiaries.*” 

[§ 286] (c) Similarity of Interests between Rep- 
yesentative and Persons Represented. To authorize 
one to sue or defend on behalf of himself and oth- 
ers not named as parties, it is necessary that the 
party on the record and the persons represented 


actual parties.*? 


Austin, 3 Metc. (Mass.) 474; Wiser v. 
Blachly, 1 Johns. Ch. (N. Y.) 4387; 
Seitzinger v. Becker, 257 Pa. 264, 101 
A 650; Harvey v. Harvey, 4 Beav. 
215, 49 Reprint 528, 5 Beav. 134, 49 
Reprint 321. See also supra § 274. 

80. Nashville, etc., R. Co, v. Orr, 
1S Walls CUY S.). 47d 2 Ged.) 810; 
Hooey v. Wilson, 9 Wall. (U.S.) 501, 
19 L, ed. 762; McPike v. Wells, 54 
Miss. 136. : 

[a] Rule applied.—It is not 
enough that those who bring the 
suit profess to file the bill “for, them- 
selves and the other heirs at law, 
where these last are known and not 
numerous, and the court will reverse 
and remand a case thus defective as 
to parties, although the defect was 
not objected to below. Hooey  v. 
Wilson, 9 Wall. (U. S.) 501, 19 L. ed. 


762. 

31. See infra § 292. 

32. Hartford L. Ins. Co. v. Ibs, 
237 TW. S. 662, 35 SCt 692, 59 LL. ed. 
1165. And see cases infra §§ 292-296. 
‘See also supra § 274; and infra §§ 299, 
300. 
[a] Vexatious delay obstructing 
the ends of justice may constitute 
the inconvenience, Eller v. Bergling, 
10 D. C. 189; Hendrix v. Money, 1 
Bush (Ky.) 306. : 

{[b] If the parties are numerous 
and widely scattered so that their 
names and residences cannot be as- 
certained without great difficulty, the 
doctrine of representation is properly 
applied, Smith v. Rotan, 44 Ill. 506; 
‘Consolidated Stanley Min., etc., Co. 
v. Loeber, 96 Ill. A, 128. 

33. 


See infra § 295. 

34. See infra § 293. 

35. See infra § 296. 

36. See infra § 294 

. See infra § 292. 
3g. UU, S.—Hartford l..Ins. Co. v. 


Ibs, 237 U. S. 662, 35 SCt 692, 59 L. 
ed. 1165; Smith v. Swormstedt, 16 
How. 288, 14 L. ed, 942; West v. Ran- 


dall, 29 F. Cas. No. 17,424, 2 Mason 
181. : : 
D. C.—Harkness v. District of 


Columbia, 8 D. C. 121. 

Ga.—Carey v. Hoxey, 11 Ga, 645. 

Ill.—Hale v. Hale, 146 Ill, 227, 33 
NE 858, 20 LRA 247. ; 

Ky.—Nairin v. Kentucky Heating 
Co., 86 SW 676, 27 KyL 551; Hendrix 
v. Money, 1 Bush 306. 

Mass.—Hills v. Putnam, 152 Mass. 
123, 25 NE 40; Libby v. Norris, 142 
Mass. 246, 7 NE 919. 

Mich.—Edinger v. Heiser, 62 Mich. 
598, 29 NW 367. 

Miss.—McPike vy. Wells, 54 Miss. 


136. 

N. Y.—Davis v. New York, 14 
N. Y.. 506; 67 AmD (186: .Gray. v. 
Schenck, 4 N. Y. 460: Corning v. 
Baxter, 6 Paige 178. 

Or.—Liggett v. Ladd, 17 Or. 89, 
SZ eP 1338; 


EQUITY 


Tenn.—Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Vt.—Stimson vy. Lewis, 36 Vt. 91. 

W. Va.—-Beecher v. Foster, 51 W. 
Va. 605, 42 SE 647. 

“The legal and equitable rights and 
liabilities, as to the subject-matter 
of the suit, must be common to all 
before a part can represent the 
whole. Smith vy. Swormstedt, 16 
How. 288, 14 L. ed. 942. The inter- 
ests of the plaintiffs must be iden- 
tical, similar, and in no way incon- 
sistent. They must occupy the same 
relation to the controversy, and be 
alike interested in the’relief sought. 
If such is not the case, but the suit 
be one that will bring into contro- 
versy their mutual rights, they must 
all be personally before the court, 
and be made parties under the rules 
and orders of the court, so that their 
adverse interests may be ascertained 
and adjusted.” Terry v. Cape Fear 
Bank, 20 Fed. 777, 781. 

[a] “All persons having distinct 
interests must undoubtedly be 
brought into court.” Hopkirk vy. Page, 
127 Be Case , No.1 - 61697; #2" Brock, 20 
[quot Beecher vy. Foster, 51 W. Va. 
605, 42 SE 647]. 

{b] One of several legatees, all of 
whose legacies were charged upon 
real estate, may not file a bill in be- 
half of himself and the other lega- 
tees, but all must be made parties 
in their own persons. Hallett vy. 
Hallett, 2 Paige (N. Y.) 15. 

{c] Under a code provision sub- 
stantially adoptirg the equity rules 
as to representative suits, it has been 
held that one may sue or defend for 
many persons only in cases where 
they are so united in interest with 
the person who brings the action or 
defends against it as to make them 
necessary parties, Carey y. Brown, 
58 Cal. 180 (where it was held that 
the mere fact that defendants claim 
an interest in a large tract of land, 
including the land of plaintiff, which 
claim if valid would be equally bind- 
ing as to the land of many others, 
does not constitute a question of such 
common or general interest as will 
enable one to maintain a bill to quiet 
title for the benefit of all). See also 
Fleming v. Mershon, 36 Iowa 413 
(holding that where a separate suit 
is maintainable by different persons, 
and the nonjoinder of one cannot be 
set up aS a reason why another 
should not be allowed to maintain 
the action for himself, the case is not 
one in which plaintiff will be per- 
mitted to sue in behalf of himself 
and all others). 

{a] A partner who represented his 
firm in all the transactions which 
form the subject of litigation may 
represent the other partners. Carson 
v. Robertson, 5 F. Cas. No. 2,466, 
Chase 475 [rev on other grounds 19 
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shall have a common, or at least a similar, interest 
in the subject matter of the litigation.®* 
cannot stand as a representative of others to whom 
his own interests are hostile and adverse.*® 
plaintiff had no case against the members of an asso- 
ciation who were made defendants, there was no 
such common or general interest as authorized a de- 
cree binding other members by virtue of represen- 
tation by such defendants.*® 

Relief sought to be beneficial to all. In order to 
enable plaintiff to sue on behalf of himself and oth- 
ers who stand in the same relation with him to the 
subject of the suit, it is generally necessary that 
it should appear that the relief sought by him is 
beneficial to those whom he undertakes to help;*1 
and where it does not appear that all the persons 
intended to be represented are necessarily inter- 
ested in obtaining the relief sought, such a suit 
cannot be maintained.*? 


A party 
Where 


Wall. 94, 22 L. ed. 178]. 

39. Riggs v. Cragg, 89 N. Y. 479; 
Fisher v. Ranta, 66 N. Y. 468; Wal- 
ker v. Devereaux, 4 Paige (N. Y.) 
247; Beecher vy. Foster, 51 W.Va. 
605, 42 SE 647; Hudson v. Eisen- 
mayer Milling, etc., Co., 79 Tex. 401, 
15 SW 385; Carlisle v. South-Eastern 
R. Co., 1 Maen. & G. 689, 47 EngCh 
546, 41 Reprint 1432. 

[a] All keneficiaries adversely in- 
terested to plaintiffs are necessary 
parties defendant in a suit by a part 
of the beneficiaries to set aside a 
trust deed giving preference to cred- 
itors in the order named in it. Those 
having priority over plaintiffs are 
adversely interested and cannot be 
represented by them in such suit. 
Hudson y. Hisenmayer Milling, etc., 
Co., 79 Tex. 401, 15 SW 385. 

40. Hill v. Eagle Glass, ete., Co., 
219 Fed. 719, 185 CCA 417 [mod on 
other grounds 245 U. S. 275, 38 SCt 
80, 62 L. ed 286]. 

“When the allegation of a general 
or common interest to many persons 
is denied, the duty devolves on the 
court to determine whether the com- 
mon or general interest exists be- 
fore decreeing against those who are 
alleged to be in court by representa- 
tion.” Hill v. Eagle Glass, etce., Co., 
219 Fed. 719, 185 CCA 417 [mod on 
other grounds 245 U. S. 275, 38 SCt 
80, 62 L. ed. 286]. 

41. Carlisle y. South-Eastern R. 
Co., 1 Macn, & G. 689, 47 EngCh 546, 
41 Reprint 1432. 

42. Carlisle v. South-Eastern R. 
Co., 1 Macn. & G. 689, 47 HngCh 546, 
41 Reprint 1432. 

In_Meziey v. Alston, i Phil. 790, 
798, 19 EngCh 790, 41 Reprint 833, the 
lord chancellor said: “Where the 
grievance complained of is common 
to a body of persons too numerous 
to be all made parties, the Court has 
permitted one or more of them to sue 
on behalf of all, subject, however, to 
this restriction, that the relief which 
is prayed must be one in which the 
parties whom the Plaintiff professes 
to represent, have all of them an 
interest identical with his own: for 
if what is asked may by possibility 
be injurious to any of them, those 
sparties must be made Defendants, 
because each and every of them may 
have a case to make, adverse to the 
interest of the party suing. Wall- 
worth v. Holt, 4 Myl. & CG. 619, 18 
EngCh 619, 41 Reprint 238; Taylor 
v. Salmon, 4 Myl. & C. 134, 18 EngCh 
134, 41 Reprint 238. If, indeed, they 
are.so numerous that it is impossible 
to make them all Defendants, that is 
a state of things for which no remedy 
has yet been provided.” This case 


was commented upon in Carlisle v. 


South-Eastern R. Co., 1 Macn. & G. 
689, 47 EngCh 546, 41 Reprint 1432, 
and it was said that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 287] (d) Averments in Bill as to Represen- 
tative Character of Suit. Where a suit is brought 
by or against a few persons in a representative ca- 
pacity, that fact must be alleged of record,*® so as 
to present to the court the question whether suffi- 
cient parties are before the court properly to rep- 
resent the rights of all,** and in the absence of such 
an averment the rights of the other members of the 
class sought to be represented will not be affected 


by the proceedings.*® 


Framing bill so all may come in. 
be so framed as to to allow all the absent parties 
in interest to come in under the decree, and where 
it does not purport to be filed by plaintiff for him- 
self and on behalf of all others. having similar in- 


Stokes, 1 Keen 24, 15 EngCh 24, 48 
Reprint 215, and MRichardson’ v. 
Larpent, 2. Y. & Goll. Ch. 507, 
21 EngCh 507, 63 Reprint 22, the 
difficulty appeared but the objec- 
tion prevailed. The lord chancel- 
lor added that many cases occurred 
in which this difficulty must lead to 
a failure of justice, and that it was 
much to be wished that some rem- 
edy could be suggested for it. 

43. . S.—McArthur vy. Scott, 118 
U. S.-340, 5 SCt 652, 28 L. ed. 1015; 
Campbell v. Texas, etc., R. Co., 4 F. 
Cas. No. 2,366, 1 Woods 368; West 
v. Randall, 29 F. Cas. No. 17,424, 2 
Mason 181. 

Ill. Whitney v. Mayo, 15 Ill. 251. 
ae eG Aas v. Nelson, 35 Ind. 

Md.—Levy v. Taylor, 24 Md. 282. 

Mass.—Libby v. Norris, 142 Mass. 
246, 7 NE 919. 

Mich.—Westcott v. Minnesota Min. 
Co., 23 Mich. 145. 

N. Y.—Cox v. Platt, 32 Barb. 126, 
19 HowPr 121; Wood v. Draper, 24 


Barb. 187, 4 AbbPr 322; Cunningham 


v. Pell, 5 Paige 607; Egberts v. Wood, 
3 Paige 517, 24 AmD 236; Robinson v. 
Smith, 3/' Paige 222, 24 AmD 212; 
Mitchell yv. Lenox, 2 Paige 280; 
Champlin vy. Champlin, 4 Edw. 228. 

Tenn.—Brown vy. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW. 640. 

Eng.—Macbride v. Lindsay, 9 Hare 

574, 41 EngCh 574, 68 Reprint 641; 
Lanchester v. Thompson, 5 Madd. 
4, 56 Reprint 795; Mozley v. Alston, 
1 Phil. 790, 19 EngCh 790, 41, Reprint 
833; Long v. Yonge, 2 Sim. 369, 2 
EngCh 369, 5Y Reprint 827; Douglas 
v. Horsfall, 2 Sim. & St. 184, 1 EngCh 
184, 57 Reprint 315; Baldwin v. Law- 
rence, 2 Sim. & St. 18, 1 EngCh 18, 
57 Reprint 251. 
' [a] The usual averment in the 
case of a bill filed by a few is to the 
effect that the bill is brought not 
only for the benefit of the complain- 
ant but also for the benefit of all 
others similarly interested who may 
elect to come in and contribute to the 
costs and expenses of the suit. See for 
example Campbell v. Texas, etc., R. 
Co., 4 F. Cas. No. 2,366, 1 Woods 368; 
Carey v. Brown, 58 Cal. 180; Levy 
v. Taylor, 24 Md. 282; Cox v. Platt, 
32 Barb. (N. Y.) 126, 19 HowPr 121; 
Stevens v. Brooks, 22 Wis. 695; and 
cases passim. 

[b] An amendment may be allowed 
(1) ‘to the bill in order to cure a 
defect in this regard. Redmond vy. 
171; Mozley v. 
Alston, 1 Phil. 790, 19 EngCh 790, 
41 Reprint 833. (2) Such an amend- 
ment may be made at the hearing. 
Richmond vy. Irons, 121 U. S. 27, 
SCt 788, 30 L. ed. 864; Williams v. 
Jackson County Patrons of Hus- 
bandry, 23 Mo. A. 132. 

44 McArthur vy. Scott, 113 U.S. 
340, 5 SCt 652, 28 L. ed. 1015; Brown 
v. Brown, 86 Tenn. 277, 6 SW 869, 7 
SW 640. 

[a] Reason for rule.—“The rule ts 
founded in inherent justice, and 
could stand by its own strength, even 
if it were unsupported by the emi- 
nent authority which has been ad- 
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The bill must | omitted persons 


[§ 288] 
sentative Party. 


duced in its behalf. It is without 
doubt highly important that the 
Court, by proper pleadings, should 


be apprised of the fact that the par- 
ty named as defendant does not ap- 
pear in the record in his own right 
merely, but, by construction of law, 
representing in his own person the 
rights and interests of others. Being 
so informed, the Court has imposed 
upon it a duty, especially in the su- 
pervision of agreements and compo- 
sitions during the trial, as well as 
other points looking to a fair presen-~ 
tation of the case, similar to the 
duties imposed where the rights of 
infants are involved’ And for a 
stronger reason must this be true, 
when the fact is considered that it 
is always in the power of one about 
to file such a Dill to ‘select such 
representatives as he may desire. 
And if bills may be so filed, ostensi- 
bly against one or a few persons only, 
without notice being brought to the 
Court that they are sued as repre- 
sentatives of a class, and afterwards 
the complainant be allowed to claim 
that the whole class is bound, the 
most disastrous consequences might 
well happen to the estates of inno- 
cent persons, which the courts would 
be equally powerless to prevent or 
redress.” Brown v. Brown, 86 Tenn. 
277, 316, 6 SW 869, 7 SW 640. 

Sufficiency of representation see su- 
pra § 284; and infra §§ 292-296. 

45. Brown v. Brown, 86 Tenn. 277, 
6 SW 869, 7 SW 640 [dist McCaleb v. 
Crichfield, 5 Heisk. (Tenn.) 288]. 

Status of persons represented see 
infra § 289. 

46. Frishmuth v. Farmers’ L. & T. 
Co., 95 Fed. 5; Whitney v. Mayo, 15 
Ill.) 251:).Cox'v.. Platt, 32 Barb..\(N. 
Y.) 126, 19 HowPr 121; Egberts v. 
Wood, 3 Paige (N. Y.) 517, 24 AmD 
236: Mitchell v. Lenox, 2 Paige (N. 
Y.) 280; Champlin _v. Champlin, 4 
Edw. (N. Y.) 228; Baldwin v. Law- 
rence, 2 Sim. & St. 18, 1 EngCh 18, 
57 Reprint 251. y 

[a]. Tlustrations;—(1) There is no 
instance of a bill by three or four 
to have an account of an estate, with- 
out saying that they bring it in be- 
half of themselves and the rest of the 
ereditors. West v. Randall, 29 F. 
Cas. No. 17,424, 2 Mason (U. S.) 181. 
(2) A bill filed by two persons In 
their own right and as taxpayers of 
a city, without making their fellow 
citizens parties and without an aver- 
ment that it was filed in behalf of 
themselves and others who might 
come in and contribute to the ex- 
penses of the suit, was strictly speak- 
ing a private bill. Kelly v. Balti- 
more, 53 Md. 134. : 

47, Douglas v. Horsfall, 2 Sim. & 
St. 184, 1 EngCh 184, 57 Reprint 315. 

“Tf the bill purports to be not 
merely in behalf of the plaintiffs, 
but of all others interested, the plea 
of the want of parties will be re- 
pelled, and the court will proceed 
to a decree.” West v. Randall, 29 ¥F. 
Cas. No. 17,424, 2 Mason 181, 193. 

[a] Bule applied.—A bill filed by 
one or two stockholders of a cor- 
poration individually and not on be- 


also be alleged.5° 
(e) Death or Disability of One Repre- 


[21C.J.] 287 


terests, it will be defective for want of parties un- 
less the requirement of the general rule as to bring- 
ing in all persons interested is complied with,** and 
the defect may be raised by demurrer or plea.‘7 
Facts justifying omission of parties. In addition 
to averring the fact that the suit is brought in a. 
representative capacity, the facts authorizing the 
bringing of such a suit,*® that is to say, the facts 
justifying the omission of parties who are prima 
facie necessary,#? and the facts authorizing such 


to participate in the action must 


In a representative suit by a few 


on behalf of many, the death, disability, or want of 


half of themselves and others was 
fatally defective on demurrer. Mozley 
v. Alston, 1 Phil. 790, 19 EngCh 790, 
41 Reprint 833. 

[b] Waiver of defect by failure to 
object.—The objection that an action 
by a stockholder was brought in his 
own behalf only, and not also in be- 
half of all other stockholders who 
might elect to come in, was waived if 
not raised either by demurrer or an- 
Swer. Hiscock vy. Lacy, 9 Misc. 578,’ 


30 NYS 860. 
48. See supra § 285. See also supra 
eheg and infra §§ 292-296; and 


49. Whitney v. Mayo, 15 Ill. 251; 
Westcott v. Minnesota Min. Co., 
Mich, 145; Hallett v. Hallett, 2 Paige 
(N. Y.) 15; Manning v. Klein, 1 Pa. 
Dist. 278, 11 Pa. Co. 525. 

[a] Sufficiency of averments.—(1) 
In a bill involving the rights and 
interests of a corporation and its 
stockholders it is essential that all 
persons in interest are made parties, 
or that some satisfactory reason for’ 
not making them parties should be 
set forth. Such bill should show who: 
are the present owners of shares in 
the corporation, or it should set forth 
the efforts made to discover them, 
and should contain the proper aver- 
ments that the bill is filed on their- 
behalf as well as on behalf of the 
complainants named. The mere fact 
that a person who is a proper party 
complainant is a nonresident of the 
state is no sufficient reason for his 
not being joined in the suit; nor 
is the failure to join the heirs of a 
deceased party in interest excused by 
the mere averment tkat the party 
died in another state, and that since’ 
his death diligent inquiry has been 
instituted and failed to. ascertain 
who and where his heirs are, but 
they are all nonresidents of the state. 
Such averments are too general and» 
vague. Westcott v, Minnesota Min. 
Co., 23-Mich. 145. (2) Where the 
only averments in relation to the 
other communicant members of the 
congregation and church interested 
in the question involved were “that 
the persons who contributed, and by 
whose charity the same was done, are: 
too numerous to be parties to this 
pill, amounting in number to several 
hundred and many of whom are un- 
known to your orators,” it was *held 
to be insufficient to present a case 
for dispensing with the other com- 
municant members of the congrega- 
tion. Whitney v. Mayo, 15 Ill. 251. 

50. Carey v. Brown, 58 Cal, 180 
(under statute declaratory of equi- 
table rule). ; 

[a] Averments as to interests of 
persons represented.—lIf plaintiff at- 
tempts to sue in behalf of others as 
well as himself, and does not allege 
the facts necessary to entitle them 
to participate in the action, his al- 
legations in this behalf are redun- 
dant, and may, on motion, be stricken 
out, or their insufficiency may con- 
stitute a good ground of objection 
to any participation in the action by 
such third parties; but the com- 
plaint, if otherwise sufficient, is not 
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interest of part of the record plaintiffs is immate- 
rial, and they may be disregarded as unnecessary 


parties.>? 


[§ 289] 


parties.°* 


have leave to prosecute.>4 
the suit on petition or motion.®® 


tute such other auxiliary, revisory, 


open to demurrer on this account. 
Carey v.-Brown, 58 Cal. 180. 

51. Lilly v. Tobbein, 103 Mo. 477, 
15 SW 618, 28 AmSR 887 (holding in 
a suit by a few members of a volun- 
tary association, for the benefit of 
all the members, that it was matter 
of no consequence that some of the 
other named plaintiffs had died or 
ceased to be members of the associa- 
tion, Or were minors or married 
women, as they might be disregarded 
as unnecessary parties). 

Abatement by death of party gen- 
erally see Abatement and Revival 
§§ 247-563. 

52. Terry v. Cape Fear Bank, 20 
Fed. 777; Anderson v. Jacksonville, 
CLC RHUCO. Sic hyeCas. a NOwseo Ss. JZ 
Woods 628; Campbeli v. Texas, etc., 
R. Co., 4 F. Cas. No. 2,366, 1 Woods 
368; Whitney v. Mayo, 15 Ill. 251; 
Matter of City Bank, 10 Paige (N. Y.) 
378; Brown v. Brown, 86 Tenn, 277, 
6 SW 869, 7 SW 640. But see Coann 
v. Atlanta Cotton Factory Co., 14 
Fed. 4, 8, 4 Woods 503 (where, in a 
representative suit by a bondholder 
to foreclose a trust deed securing the 
bonds, the court said: ‘‘The absent 
bondholders are not quasi parties, as 
they would have been had the trus- 
tees been made parties to the suit’’). 

“While the unnamed members are 
not parties by particular designation, 
yet they are in substance and legal 
effect parties by substitution and rep- 
resentation of their legal vicariate.” 
Brown v. Brown, 86 Tenn. 277, 3138, 
6 SW 869, 7 SW 640. 

{a] Disqualification of judge.—In 
the case of a bill filed for the ben- 
efit of the complainant and all others 
having similar interests, the latter 
class of persons are not parties in 
such a sense as to disqualify a judge 
who is so situated to try the suit. 
Houston Cemetery Co. v. Drew, 13 
Tex. Civ. A. 536, 36 SW 802. 

53. Conduct and control of suit 
see infra §§ 290, 291. 

54. Matter of City Bank, 10 Paige 
(N. Y.) 378. ( 

{a] If the complainants do not 
proceed with due diligence (1) under 
a general decree for an account, any 
person coming in under the decree 
will be permitted to prosecute the 
suit, and may file a supplemental 
bill if necessary. Hallett v. Hallett, 2 
Paige (N. Y.) 15. (2) Transferring 
conduct of cause see infra § 291. 

55. Anderson v. Jacksonville, etc., 
at Co ! E Cas: No. 358,) 2;GwWioods 
628. 

56. Campbell v. Texas, etc., R, Co., 
4 F. Cas. No. 2,366, 1 Woods 368 
(bondholders represented by trustee). 


57, Campbell v. Texas, etce., 
Co., 4 EF. Cas; No. 2,366, 1 Woods 
368; Wilson v. Schaefer, 107 Tenn. 


300, 64 SW 208. 

[a] The court will entertain a bill 
or petition which shall bring the 
rights of such parties more distinctly 


(f) Status as Parties of Persons Rep- 
resented. The persons on whose behalf the actual 
parties to a representative suit act are regarded as 
quasi parties,®°? and for many purposes, and under 
some circumstances, they have the rights of actual 
Thus, if the nominal plaintiff neglects to 
proceed, or the suit becomes abated, any member vf 
the class for whom the plaintiff was acting may 
They may be heard in 
If aggrieved by 
the decree the parties represented may intervene 
and become actual parties, and then make such ap- 
plication to the court for relief as is competent for 
parties to make in the same suit,®* or they may insti- 


danger of injury or injustice. 


EQUITY 


[§§ 988-289 


proceedings as a party to the suit might institute.®” 
They may show the decree to be erroneous and en- 


title themselves to a rehearing.®® Parties represent- 


benefit of it.5° 


record.® 
Intervention. 


ed may also come in under the decree and take the 
Persons holding obligations of the 
same nature and kind as plaintiff in a suit brought 
by him on his own behalf as well as on behalf of all 
such persons may, after a decree in his favor, come 
in and prove their claims without formal interven- 
tion or special leave.®° 
their respective shares are rendered in favor of per- 

sons represented, but not named as parties on the 


In many cases, decrees for 


The persons who are represented 


but not named may intervene and make themselves 
actual parties when necessary for the protection of 
their interests,®? at the discretion of the court,®* so 


or supplemental | long as the proceedings are in fierl and are not defi- 


if there be certainty or 


West 
v. Randall, 29 F. Cas. No. 17,424, 2 
Mason 181. 

[b] A bill of review conjoined with 
a bill for relief egainst a fraudulent 
decree may be maintained by persons 
who were parties merely by repre- 
sentation to the suit wherein such 
decree was rendered. Campbell v. 
Texas, .6he., Rx .Co.,4 es CasuiNo: 
2,366, 1 Woods 368 (where the court 
said: “These are bills competent for 
a party in a suit to file, and if both 
causes are alleged to exist they may 
be joined in one bill). 

58. Campbell v. Texas, etc., R. Co., 
4 F. Cas. No. 2,366, 1 Woods 368; 
West v. Randall, 29 F. Cas. No. 
14,424, 2 Mason 181; Whitney v. 
Mayo, 15 Ill. 251; Wilson v. Schaefer, 
107 Tenn. 300, 64 SW 208; Cockburn 
v. Thompson, 16 Ves. Jr. 321, 33 Re- 
print 1005, 

59. U. S.—New Orleans y. Warner, 
130 -U. S.° 199, 21 SCt 353, 45 LL. ed: 
493; Campbell v. Texas, etc., R. Co., 
4 F. Cas. No. 2,366, 1 Woods 368; 
Forbes v. Memphis, ete., R. Co., 9 F. 
Cas. No. 4,926, 2 Woods 323; West v. 
Randall, 29 HK. Cas. No. 14,424, 2 
Mason 181. , 

Ala.—Thornton y. Tison, 95 Ala. 
589, 10 S 639. 

Ill.—Whitney v. Mayo, 15 Ill. 251. 

N. J.—Poole v. Supreme Circle, B. 
A., (Ch.) 85 A 453. 

N. Y.—McKenzie vy. L’Amoureux, 
11 Barb. 516; ‘Hallett v.. Hallett, 2 
Paige 15; Ross v. Crary, 1 Paige 416; 
Thompson v. Brown, -4° Johns. Ch, 
Sep Brown y. Ricketts, 3 Johns. Ch. 

W. Va.—Grafton vy. Holt, 58 W. Va. 
182, 52 SE 21, 6 AnnCas 403. 

[a] When parties must come in 
before decree.—‘“If the persons re- 
ferred to, but not named in the com- 
plaint, might have intervened in the 
action at some stage of the proceed- 
ings, it is quite clear that they could 
not do so after a final judgment had 
been entered in favor of the actual 
plaintiff against the defendants. Un- 
der the practice which prevailed in 
courts of equity prior to the code, the 
parties represented might come in 
after an interlocutory decree had 
been rendered. But those were cases 
in which such parties were entitled to 
share in the relief granted to the 
actual plaintiff. It is quite clear in 
this case that the parties who might 
have united with the plaintiff in 
bringing the action, but did not, 
could only come in, as interveners 
are permitted to, before the trial. Af- 
ter a trial had been had between the 
actual parties, and a final judgment 
entercd in favor of one of them, it 
was too late for other parties to in- 
tervene in the action. They did not 
ask to share in the relief granted to 
the plaintiff, but that similar relief 
might be granted to them. If the re- 


before it, 


covery had been of something in 
which persons other than the plain- 
tiff were interested with him, the 
case wuld be different. In that case 
a court of equity would doubtless 
have the power to provide for a dis- 
tribution of the property recovered 
among those who were entitled to 
share in it.” Carey vy. Brown, 58 Cal. 
180, 184. 

60. New Orleans y. Warner, 180 
Ua S211993--202 7821 (SCti3535.4b" EE: red: 
493. : 

“This is the method commonly re- 
sorted to in bills for the foreclosure 
of railway mortgages, or other se- 
curities, under which bonds have 
been issued and are widely scattered 
in the hands of holders, many of 
whom are unknown and impossible to 
ascertain except by advertisement. In 
eases of this character, decrees are 
treated as decrees in favor of all 
in like situation as the plaintiff who 


come in and claim the benefit of 
them.” New Orleans v. Warner, su- 
pra. 

[a] Holders of warrants were 


held entitled to present claims under 
a decree in favor of one suing on 
their behalf, establishing a trust in a 
fund held by defendant city. New 
Orleans v. Warner, 180 U. S. 199, 21 
SCt 353, 45 L. ed, 493. 


61. Thornton y. Tison, 95 Ala. 589, 
S193 639. See also Creditors’ Suits 
62. Belmont Nail Co. v. Columbia 


Iron, etc., Co., 46 Fed. 336; Campbell 
Vv. Texas, ete: ak. Con. 4 Le Cash Nos 
2,366, 1 Woods 368; Forbes vy. Mem- 
phis, etc., R. Co., 9 F. Cas. No. 4,926, 
2 Woods 334; Cockburn yv. Thompson, 
16 Ves. Jr. 321, 327, 33 Reprint 1005. 
But see Mattison v. Demarest, 24 N. 
Y. Super. 717 (to the effect that cred- 
itors are entitled to come in only 
after decree). 

[a] Creditors’ suits—Where a bill 
is filed as a bill for the benefit of 
creditors generally, and the relief de- 
manded is for the benefit of all, any 
ereditor has a right to become a 
party plaintiff upon application. to 
the court. Belmont Nail Co. v. Co- 
lumbia Iron, ete., Co., 46 Fed. 336. 
And see generally Creditors’ Suits 
§§ 128-131. 

{b] Bondholders.—In a suit on be- 
half of numerous bondholders, all 
who are not actually made parties 
may be allowed to come in as com- 
plainants, or they may propound 
their claims before the master. Wil- 
mer v. Atlanta, etc., Air Line R. Co., 
30 FE. Cas. No. 17,776, 2 Woods 447. 

Conduct and control of suit see in- 
fra §§ 290, 291. 

63. Re Engelhard, ete., Co., 231 U. 
S. 646, 34 SCt 358, 58 L. ed. 416. 

[a] Discretion of court.—(1) Where 
the interests of telephone subscribers 
were adequately represented by a city 
as defendant in a suit to enjoin the 
enforcement of a rate ordinance, it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- plaintiffs in the suit and the officers 


§§ 289-290] - 


nitely closed by the course and practice of the 
court." But it seems that the persons on whose be- 
half a representative suit is brought cannot inter- 


vene to set aside the proceedings or 


stacles to the progress of the suit except in case 


of fraud and collusion.%5 


Conclusiveness of decree. In the absence of fraud 
and collusion the parties represented are bound by 
the decree,®* although there is authority for the 


view that only those who elect to 
bound.®? It is also held that the 


was within the discretion of the 
court to refuse leave to certain sub- 
scribers to intervene as representa- 
tives of the class, Re Engelhard, 
etc., Co., 231 U. S: 646, 34 Sct 308, 
58 L. ed. 416. (2) Where a suit in 
equity is brought on behalf of com- 
plainant and all others similarly sit- 
uated, a person will not be given 
leave to intervene by separate ¢oun- 
sel to assert a claim in all respects 
similar to that of complainant (Bow- 
ker v. Haight, ete., Co., 140 Fed. 794), 
(3) unless it is proposed to dispose 
of the cause otherwise than in the 
usual way at final hearing, in which 
case the court will then determine 
whether he should be allowed to 
come in by his own attorney, and 
continue the litigation (Bowker v. 
WMaight, ete.,: Co.,; supra). 

64. Omaha Hotel Co. v. Wade, 97 
Us S.. 13,24 L. ed. 917;-Coann vy. At- 
Janta Cotton Factory Co., 14 Fed. 4, 
4 Woods 503; Campbell v. Texas, etc., 
R. Co., 4 F. Cas. No. 2,366, 1 Woods 
368; Carey v. Brown, 58 Cal. 180. 


65. Forbes \. Memphis, etc., R. 
aN 9 EF. Cas. No. 4,926, 2 Woods 
[a] Right to oppose suit.—“It is 


true that the complainants filed the 
bill in this case on behalf of them- 
selves and of all others being stock- 
holders, creditors, or bondholders of 
the corporation defencant who might 
desire or be entitled to intervene. 
But it was never contemplated, nor is 
it the proper practice, that the per- 
sons embraced in that category 
should intervene to set aside the pro- 
ceedings, or to interpose obstacles to 
the progress of the suit. The com- 
plainants, by ‘suing as representa- 
tives, open the door to all other par- 
ties named to come in and take the 
benefit of the proceedings and decree, 
not to oppose and nullify them. Ina 
suit so instituted parties may come 
in and prove their claims or status, 
and participate in all the diyidends 
and benefits to be derived from the 
suit. Rival creditors, by proceedings 
before a master, may control tne 
priority of their respective liens, and 
creditors or stockholders may contest 
the validity of the claims of other 
creditors and stockholders, but all in 
subordination to the general object 
and purpose of the suit, to obtain 
an administration of the company’s 
assets and-.property. To be allowed 
to intervene as general defendants 
and contestants is another and dif- 
ferent thing. This can be admitted 
only upon the ground befmre re- 
ferred to, to-wit: having an interest 
in the results as a stockholder or 
otherwise, and being able to show 
fraud and collusion between_ the 


of the company having charge of its 
interests.” Forbes v. Memphis, etc., 
R. Co., 9 F. Cas. No. 4,926, 2 Woods 
323, 334. 

[b] Making dissenting party a de- 
fendant individually.—In a represen- 
tative action by plaintiff on behalf 
of himself and all other bondholders, 
it was held, on motion, that a dis- 
sentient bondholder, it not appearing 
that there were any others who dis- 
sented, should be added as a defend- 
ant, but not in a _ representative 
character. Wilson v. Church, 9 Ch. 
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EQUITY 


to interpose ob- 


[§ 290] (g) 


come in are so 
decree must be 


Ds 65:2: 

Intervention generally 
§§ 337-349. 

66. U. S.—MecArthur y. Scott, 113 
U.S. 340; 5 SCt 652) 28 Ly ed: 1015; 
Kerrison vy. Stewart, 93 U. S. 155, 23 


see infra 


L. ed. 843; Gray v. Grand Forks Mer- | 


cantile Co., 138 Fed. 344, 70 CCA 634; 
Bowling Green Trust Co. v. Virginia 
Pags., ete., Co., 132 Fed. 921; Camp- 
bell v.. Texas, etc., R. Co., 4 F. Cas. 
No. 2,366, 1 Woods 368; Wilmer v. 
Atlanta, ete. Air Line R. Co., 30 F. 


Cas. No. 17,776, 2 Woods 447. 
Ark.—Pindall v. Trevor, 30 Ark. 
249. ; 
Ill.—Hale v. Hale, 146 Ill. 227, 33 


NE 858, 20 LRA 247. 
Mass.—Stevenson vy. Austin, 3 
Metce. 474. 
N. Y.—Kent  v. St.  Michael’s 
Church, 186 N. Y. 10, 32 NE 704, 32 


AmR 693, 18 LRA 331; Russell v. 
Lasher, 4 Barb. 232. 

Tenn.—Wilson v. Schaefer, 107 
Tenn, 300, 64 SW 208; Macey v. 


Childress, 2 Tenn. Ch. 438. 

Va.—Harrison y. Wallton, 95 Va. 
721, 30 SE 372, 64 AmSR 830, 41 
LRA 703. 

W. Va.—Grafton v. Holt, 58 W. Va. 
182, 52 SE 21, 6 AnnCas 403. 

Eng.—Giffard v. Hort, 1 Sch. & 
Lef. 386; Meux v. Maltby, 2 Swanst. 
277, 86 Reprint 621; Cockburn v. 
Thompson, 16 Ves. Jr. 321, 33 Reprint 
1005; Adair v. New River Co., 11 Ves. 
Jr. 429, 32 Reprint 1153; Lloyd v. 
Johnes, 9 Ves. Jr. 37, 32 Reprint 514. 

See also supra § 284. 

“The decree binds all of them the 
same as if all were before the court.” 
Smith v. Swormstedt, 16 How. 
(U. S.) 288, 303, 14 L. ed. 942. 

“Tt is not to be understood, that 
such a decree absolutely binds the 
absent creditors, legatees, or dis- 
tributees, who have had no oppor- 
tunity of proving and presenting 
their claims, so that they are en- 
titled to no redress, but are to be 
deemed concluded. On the contrary, 
although they have _ no remedy 
against the executor, or administra- 
tor, or trustee, yet they have a right 
to assert their claim to a share in 
the property, against the creditors, 
legatees, or distributees, who have 
received it.’”’. Story Eq. Pl. § 106. 

[a] A partner in commendam is 
not a necessary party to an action 
against the firm and is bound by a 
judgment against the ostensible firm. 
In re Dunn, 115 La. 1084, 40 S 466. 

[b] Decreeing affirmative act.— 
The court may make a decree bind- 
ing upon the interests of the absent 
parties, but it will not decree them to 
do an affirmative act. Meux vy. Malt- 
by, 2 Swanst. 277, 36 Reprint 621. 

[ce] Constructive fraud. — Where 
trustees named in a mortgage to se- 
cure bondholders were made parties 
defendant to a bill to foreclose the 
mortgage filed by certain of the 
bondholders, and allowed a decree to 
be taken by default, it was held that 
this supineness was. a constructive 
fraud against the bondholders whom 
they represented; and if taken ad- 
vantage of by the complainants in 
the suit, to the prejudice of the bond- 
holders, the complainants became 
participants in the fraud. Campbell 
vy. Texas, ett., R, Co., 4 F. Cas. No. 


Dismissal or Discontinuance. 
on behalf of himself and all other persons of the 
same class, he acts on his own mere motion, and 
retains the absolute dominion of the suit until the 
decree, and may dismiss the bill at his pleasure,’? 
upon obtaining leave of court to do so, which is dis- 
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without prejudice to the rights of those who are 
not made parties and who do not come in before 
the decree,°* a principle sometimes expressly de- 
clared by rule of court.® 


Conduct and Control of Suit—aa. 
Where plaintiff sues 


| 2,366, 1 Woods 368. 

67. Brower v. Bowers, 1 Abb. Dec. 
(N. ive) 214; Derby v. Yale, 13 Hun 
(N. Y.) 273; Duffy v. Duncan, 32 
Barb. (N. Y.) 587; Adelbert College 
v. Toledo, ete, R. Co., 5 Oh. Cir. 
Dec. 15, 3 OhNP 15. 

68. McArthur v. Scott, 113 U. S. 
340, 5 SCt 652, 28 L. ed. 1015; Terry 
v. Cape Fear Bank, 20 Fed. 777: Cal- 
houn vy. St. Louis, ete, R. Co., 14 
Fed. 9, 9 Biss. 330; Coann v. Atlanta 
Cotton Factory Co., 14 Fed. 4, 4 
Woods 503; Hallett v. Hallett, 2 
Paige (N. Y.) 15; Powell v. Wright, 
7 Beav. 444, 29 EngCh 444, 49 Re- 
print 1137; Willats v. Busby, 5 Beav. 
193, 49 Reprint 551; Harvey v. Har- - 
vey, 4 Beav. 215, 49 Reprint 321, 5 
Beay. 134, 49 Reprint 528. 

69. See court rules. 

_ [a] In Alabama “this principle 
is fully recognized by Rule No. 20 
[now No. 19] of our Chancery Prac- 
tice, which makes it discretionary 
with the chancellor, in such cases, 
to dispense with bringing before him 
all the interested parties, and pro- 
vides that the court may proceed in 
the cause without making such per- 
sons parties, provided it has suffi- 
cient parties before it to represent 
all the adverse interests of the plain- 
tiff and the defendant in the suit. 
Nor is it repugnant to the concluding 
provision found in the same rule, de- 
claring that ‘the decree shall be 
without prejudice to the rights and 
claims of the absent parties.’ a4 
This, aS we shall proceed to show, is 
the right to come in under the de- 
cree, and not in antagonism to what 
is properly settled by it.” Morton vy. 
New Orleans, ete., R. Co., 79 Ala. 590, 
610 [quot Noble v. Gadsden Land, 


ete.,, Co:,133 Ala. 250,) 815)S 856,497 
AmSR 27]. 
[b] In Pennsylvania. — Under 


Equity Rules, rule 5 § 22, in the case 
of representative suits, the decree 
must be “without prejudice” to the 
rights and claims of all the absent 
parties. Manning v. Klein, 1 Pa. 
Dist. 278, 11 Pa. Co. 525. 

teas equity rules see infra 

350. ; 


70. U. S.—Belmont Nail Co. v. 
Columbia Iron, etc., Co., 46 Fed. 336; 
Terry v. Cape Fear Bank, 20 Fed. 
oihaes 

Mass.—Hubbell v. Warren, 8 Allen 
173. 

N. J.—Collins y. Taylor, 4 N. J. 
Eq. 163. 

N, Y.—In re Butler, 101 N. Y. 309, 
4 NE 518; Salisbury v. Binghamton 
Pub? .Co., 485) lun. 9955 32eeNiVSreoes 
Derby v. Yale, 13 Hun 273; Tremain 
v. Guardian Mut. L. Ins. Co., 11 Hun 
286: Belmont v. Erie R. Co., 52 Barb. 
637; Mattison v. Demarest, 24 N. Y. 
Super. 717; O’Brien v. Browning, 49 
HowPr 109; Innes v. Lansing, 7 Paige 
583; Edmeston vy. Lyde, 1 Paige 637, 
19 AmD 454. i 

R. I.—Updike y. Doyle, 7 R. I. 446. 

Va.—Duerson y. Alsop, 27 Gratt. 
(68 Va.) 229, . 

Eng.—Johnson vy. Hammersley, 24 
Beav. 498, 53 Reprint 450; Arm- 
strong v. Storer, 9 Beav. 277, 50 Re- 
print 350; Whittington v. Edwards, 
3 De G. & J. 243, 60 EngCh 189, 44 
Reprint 1261; York v. White, 10 Jur. 
168; Inchley y. Allsop, 7 Jur. N. S. 
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cretionary with the court.7! But after a decree has 
been made of such a kind that other persons beside 
the parties on the record are interested in the prose- | 
eution of it, neither plaintiff nor defendant, on the 
consent of the other, can obtain an order for the 


dismissal of the )bill,’? if any of 


whose commcn benefit it was recovered see fit to 


prosecute it.78 


Represented parties admitted on record. So where 
parties on whose behalf the bill was filed have been 
actually admitted as parties on the record, either 
as plaintiffs or defendants,’* the bill cannot there- 
after be dismissed solely on the consent of the orig- 
inal parties without the consent of the parties who 
have come in;‘® and it seems that the mere filing 
of a petition to be allowed to intervene and become 
a party of record is sufficient to deprive the original 
parties of their power to dismiss over the petition- 


1181; Handford vy. Storie, 2 Sim. & 
St. 196, 1 EngCh 196, 57 Reprint 320. 

[a] In Massachusetts it has been 
held under a statute that where a 
bill is filed by one creditor for the 
benefit of himself and others for the 
appointment of a receiver of an in- 
solvent bank, it is substantially a 
proceeding in behalf of all the credi- 
tors, and the suit being once insti- 
tuted as a statutory remedy for all, 
plaintiff has no power to dismiss the 
bill. Atlas Bank y. Nahant Bank, 23 
Pick. 480, 492 (where the court said: 
“The original complainants have no 
power to discontinue, any more than 
a petitioning creditor could discon- 


tinue 'the proceedings under a com-' 


mission of bankruptcy’’). 

wy Garletonsyv. Darcy; TON, YY: 
875; Salisbury v. Binghamton Pub. 
Co., 85 Hun 99, 32 NYS 652; Wilder 
v. Boynton, 63 Barb. (N. Y.) 547; 
BA Mini’ v. Bush, 36 HowPr (N. Y.) 

“Ordinarily, a suitor has a right to 
discontinue any action or proceed- 
ing commenced by him, and his rea- 
sons for so doing are of no concern 
to the court. A party should no 
more be compelled to continue a liti- 
gation than to commence one, except 
where substantial rights of other 
parties have accrued, and injustice 
will be done to them by permitting 
the discontinuance. In such a case, 
through the control which the court 
exercises over the entry of its order, 
there is discretion to refuse; but 
where there are no such facts, and 
nothing appears to show a violation 
of the right or interest of the ad- 
verse party, the plaintiff may discon- 
tinue, and a refusal of leave becomes 
merely arbitrary and without any 
basis upon which discretion can ex- 
ist.” In re Butler, 101 N: Y. 307; 309, 
4 NE 518. 

72. Belmont Nail Co. v. Columbia 
Iron, etc., Co., 46 Fed. 336; Terry v. 
Cape Fear Bank, 20 Fed. 777; Collins 
v. Taylor, 4 N. J. Eq. 163; Salisbury 
v. Binghamton Pub. Co., 85 Hun 99, 
32 NYS 652; Mattison v. Demarest, 
24 N. Y. Super. 722; Innes y. Lansing, 
7 Paige (N. Y.) 583. 

[a] “The reason (1) of the dis- 
tinction is, that before decree no 
other person of the class is bound 
to rely upon the diligence of him who 
has first instituted his suit, but may 
file a bill of his own; and that, after 
a decree, no second suit is per- 
mitted.” Handford yv. Storie, 2 Sim. 
& St. 196, 198, 1 EngCh 196, 57 Re- 
print 320. (2) “The suit proceeded 
to decree in the name, and upon. the 
judgment of the original plaintiff, 


and he might prosecute it with dis-. 


patch or dismiss it altogether, at his 
election, notwithstanding the bill was 
filed in behalf of himself and of 
all other creditors, Innes v. Lan- 
Sing,) "7 Paige GN. YY.) 583.. The 
reason was, that each creditor 


EQUITY 


the contrary.** 
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the persons for 


the decree.”® 
[§ 292] 


whose execution had been returned 
unsatisfied, might file his bill. But 
the moment the decree was entered 
in the ‘suit, the rights of the 
other creditors attached to it, and the 
proceedings in all the other suits, 
were or might be stayed.” Mattison 
v. Demarest, 24 N. Y. Super. 717, 722. 

[b] “After the decree, the credi- 
tors who are entitled to prove their 
claims, and actually prove them be- 
fore the master, have a direct inter- 
est and equal control in further pro- 
ceedings. If the fund for distribution 
js sufficient to pay all claims, one 
ereditor has no interest to dispute 
the debt of another; but if the fund 
is insufficient to meet all demands, 
one creditor can contest the claims 
of others in the same manner as if 
it were an adversary suit.” Terry v. 
Cape Fear Bank, 20 Fed. 777, 781. 

{c] After an order of reference 
(1).complainant ceases to have abso- 
lute control of the suit, and cannot 
dismiss without the consent of the 
persons on whose behalf he sues. 
Bilmyer v. Sherman, 23 W. Va, 656; 
Linsey v. McGannon, 9 W. Va. 154. 
(2) After issue has been joined and 
a reference has been made to take 
proofs and hear and try such issue, 
complainant cannot dismiss.  Salis- 
bury v. Binghamtion Pub. Co., 85 Hun 
99, 32 NYS 652. 

[d] After the appointment of a 

receiver in the cause (1) it is too late 
for the parties of record to dismiss 
the bill without the consent of those 
who are parties only_by representa- 
tion. Belmont Nail Co. v. Columbia 
Iron, °etc.,” ‘Co., 46 ‘Fedy 3836. (2) 
Where an individual creditor, had 
filed his bill against a moneyed cor- 
poration, obtained an injunction and 
appointment of a receiver, and the 
receiver had taken upon himself the 
trust, and other creditors had filed 
their claims, it was held that the 
creditor who had filed his bill and 
obtained the injunction and the ap- 
pointment of a _ receiver was not 
entitled, as a matter of right, upon 
being paid his demand, to dissolve 
the injunction, dismiss his bill, and 
discharge the receiver. Fay v. Hrie, 
ete., Railroad Bank, Harr. (Mich.) 
194. ; 
. 73. Belmont Nail Co. v. Columbia 
Tron, etc., Co., 46 Fed. 336; Salisbury 
v. Binghamton Pub. Co., 85 Hun 99, 
32 NYS 652. 

74. See infra § 307. 

75. Belmont Nail Co. v. Columbia 
Tron, ete., Co., 46 Fed. 336; Piedmont, 
ete, L.' Ins, Co. v.” Maury, 75 Wa. 
ane Linsey v. McGannon, 9 W. Va. 
154. 

fa] “The court doubtless has the 
power, upon proper cause shown, and 
upon being satisfied that the inter- 
ests of all parties, including all the 
creditors, would be advanced by the 
dismissal of the bill, to permit its 
dismissal, even against the objection 


a” 


[§§ 290-292 


er’s objection,”® but as to this, there is authority to 


Transferring Conduct of Cause. In 


all representative suits where the representative 
party drops out or delays, or his course is not such 
as properly to protect the interests of the persons 
represented, the court may, on application, transfer 
the conduct of the cause to any of the latter who 
have come in and become parties on the record.** 

After decree, the court may, for good cause shown, 
permit the parties or some of them interested in the 
decree other than plaintiff to have the carriage of 


(2) When Doctrine Is Applicable—(a) 
Trust Relations. 
lations, the doctrine of representation is very clear- 
ly applicable, for such relations are created for the 
very purpose of furnishing a representative for the 


Trustees. In the case of trust re- 


of one or more of the creditors; but 
no such cause has been shown.” Bel- 
mont *Nail’’ Co: v.*-Columbia Iron; 
ete., Co., 46 Fed. 336, 338. 

76. Belmont Nail Co. v. Columbia 
Iron, etc., Co., 46 Fed. 336 (where 
it was held -that the rights of a 
creditor who had petitioned to be 
allowed to come in as a coplaintiff 
in a general creditor’s bill dated back 
to the filing of his petition, and that 
his consent was requisite to the dis- 
missal of the petition solely on the 
ground of consent of parties). 

77. Mattison vy. Demarest, 24 N, Y. 
Super. 717; Piedmont, ete, L., Ins. 
Co. v. Maury, 75 Va. 508. 

78. U.S. Trust Co. v. New York, 
ete, R. Co.,; 67; HowPr:(N.: Y.) 3902 
Quackenbush y. Leonard, 10 Paige 
(N. Y.) 131; Holley v. Glover, 9 Paige 
CNE “Ye 93 

[a] The court may dismiss the 
bill as to nominal plaintiff and 
order the suit to be prosecuted in 
the names of those on whose behalf 
it was brought. 
23 W. Va. 656 [appr Linsey v. Mc- 
Gannon, 9 W. Va. 154 (where it was 
held in a general creditor’s suit, the 
original creditor having obtained sat- 
isfaction of his debt, not to be error 
to permit that fact to be entered of 
record and the suit dismissed as to 
him, but retained on the docket un- 
der its original title for further pro- 
ceedings in behalf of other parties) ]. 

[b] Right to be heard.—‘“Upon 
questions of marshaling, whether 
real estate is charged with debts, 
etc., the case may be sustained orig- 
inally, perhaps, by persons having 
interests of the least value: but cer- 
tainly any person afterwards becom- 
ing interested would have his interest 
as much attended to as if he had 
been originally a party. The court 
must always be open to questions 
upon the carriage of the cause, ap- 
plications for rehearing, ete., and I 
should upon principle find the means, 
if not supplied by precedent, of giv- 
ing a creditor coming in after the 
institution of a suit the opportunity 
of supporting his interest better 
than the plaintiff could.’ Cockburn 
v. Thompson, 16 Ves. Jr. 321, 327, 33 
Reprint 1005. 

79. Hallett v. Hallett, 2 Paige 
(N, Y.) 15; Johnson vy. Hammersley. 
24 Beav. 498, 53 Reprint 450; Creuze 
v. Lowth, 4 Bro. Ch. 157, 29 Reprint 
828, 2 Ves. Jr. 157, 80 Reprint 570; 
Whitehead vy. North, Cr. & Ph. 78, 
18 EngCh 78, 41 Reprint 419; Wil- 
liams v. Chard, 5 De G. & Sm. 9, 
64 Reprint $95; Cavanagh v. Blake, 
8 Ir. Eq. 515; Hines vy. O’Keeffe, 2 
Jones 625; Alvanley v. Kinnaird, 8 
Jur. 114; Scott v. Maxwell, 41 lL. J. 
Ch. 600; Nash vy. Ward, 9 L. J. Ch. 
265; Driswell v, King, 8 L. J. Ch. 
168; Mleming vy. Prior, 5 Madd. 4323. 
56 Reprint; Edmunds y. Acland, 5 


1 Madd. 31, 56 Reprint 806: Dixon v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bilmyer vy. Sherman, . 


_y. Central Coal, 


-ginia Pass., 
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cestuis que trustent.®° Accordingly, in many but not 
all cases,** trustees sufficiently represent their bene- 
ficiaries, either as plaintiffs or defendants, and the 
latter are therefore not necessary parties;®? and es- 
pecially is this true where the beneficiaries under 
the trust are very numerous,*? although the rule is 
by no means confined to cases where there is any 
special difficulty in making beneficiaries actual par- 


ties.84 / 
Executors and administrators. 


Wyatt, 4 Madd. 392, 56 Reprint 750; 
Powell y. Wallworth, 2 Madd. 183, 
56 Reprint 302; Cook y. Bolton, 5 
Russ. 282, 5 EngCh 282, 38 Reprint 
1038; Biddulph v, Fitzgerald, Sau. & 
Sc 434; Bennett v. Baxter, 10 Sim. 


417, 16 EngCh 417, 59 Reprint 676;. 


Wyatt v. Sadler, 5 Sim. 450, 9 EngCh 
450, 58 Reprint 406; Simmons y. Bag- 
noll, 19 WklyRep 217; Price v. North, 
2 Y. & C. Exch. 620, 160 Reprint 544. 

80. Woodward y. Davidson, 150 
Fed. 840 [rev on other grounds 156 
Fed. 915, 84 CCA 495 (certiorari den 
209 Ur. Ss. 9547, 128 SCt) 758,052) Ai. ved. 
920)]; Campbell v. Texas, etc., R. Co., 
4 F. Cas. No. 2,366, 1 Woods 368; 
Wilmer vy. Atlantic, etc., Air Line R. 
oe 30 F. Cas. No. 17,776, 2 Woods 


81. See Trusts [39 Cyc 453]. 

82. U. S.—Elwell v. Fosdick, 134 
U.S; 500, 10 SCt 598, .33 L. ed, 998; 
Beals vy. Illinois, etc., R. Co., 133 U. 8S. 
290, 10 SCt 314, 33 L. ed. 608; Shaw 
v. Little Rock, etc., R. Co., 100 U. S. 
605, 25 L. ed. 757; Kerrison v. Stew- 
art, 93 U. S. 155, 23 L. ed. 843; Carey 
v. Brown, 92 U. S. 171, 23 L. ed, 469; 
Woodward vy. Davidson, 150 Fed. 840 
[rev on other grounds 156 Fed. 915, 
84 CCA 495 (certiorari den 209 U. S. 
547, 28 SCt 758, 52 L. ed. 920)]; Mil- 
ler v. Ahrens, 150 Fed. 644; Penny 
etc., Co., 138 Fed. 
769, 71 CCA 135; Gray v. Grand Forks 
Mercantile Co., 138 Fed. 344, 70 CCA 
634; In re HE. T. Kenney Co., 136 Fed. 
451; Bowling Green Trust Co. v. Vir- 
ete, Co) 132 Fed. (921; 
Smith vy. Portland, 30 Fed. 734; Camp- 
bell, v. Texas, etc., R. Co., 4 F. Cas. 
No. 2,366, 1 Woods 368; Hopkirk v. 


Page; 12 F. Cas. No. 6,697, 2 Brock. 


20; Young v. Montgomery, etc. R. 
30 F. Cas. No. 18,166, 2 Woods 
606. 


Ala.—Birmingham, etc., R. Co. v. 
Louisville, etce., R. Co., 152 Ala. 422, 
44 S$ 679. 

Ark.—Pindall v. Trevor, 30 Ark. 
249. 

Cal.—Mitau v. Roddan, 149 Cal. 1, 
84 P 145, 6 LRANS 275. 

Ga.—Miller v. Butler, 121 Ga. 758, 
49 SE 754. 

Ill—Healy v. Deering, 231 Ill. 423, 
83 NE 226, 121 AmSR 331; St. Louis, 
ete., R. Co. v. Kerr, 153 Ill, 182, 38 
NE 638; Martin v. Dryden, 6 Ill. 187; 
Heinroth v. Griffin, 149 Ill. A. 103 
[aff 242 Ill. 610, 90 NE 199]. 

Ky.—Robinson vy. Robinson, 11 


Bush 174. 4 
Md.—Van Bokkelen vy. Tinges, 58 
Md. 53. : 
Mass.—Stevenson vy. Austin, 3 
Metc. 474. 


Mich.—Bridgman v. McIntyre, 150 
Mich. 78, 113 NW 776. 
Nebr.—Tainter v, Abrams, 107 NW 


(225. 


N. J.—Newark Sav. Inst. v. Jones, 
35 N. J. Eq. 406; Sweet v. Parker, 
22 N. J. Eq. 453; New Jersey Frank- 
linite Co. v. Ames, 12 N. J. Eq. 507. 

N. Y.—Callanan v. Keesville, ete., 
R. Co., 48 Mise. 476, 95 NYS bles 
Walker v. Devereaux, 4 Paige 229. 

Tenn.—Macey v. Childress, 2 Tenn, 


Ch. 438. 
Tex.—Preston v. Carter, 80 Tex. 


388, 16 SW 17. 


W. Va.—Billmyer Lumber Co. v. 
Merchants’ Coal Co., 66 W. Va. 696, 
66 SE 1073, 26 LRANS 1101. 

' Wis.—Milwaukee Trust Co. vy. Van 
Bee cpbuten, 132 Wis. 638, 112 NW 
10832. 


\ 
. 


The executors or 


EQUITY 


capacity.®® 


Eng.—In re Bowden, 45 Ch. D, 444, 

{a] An infant beneficiary is not 
an indispensable party to a bill filed 
by her father against the trustee 
of her estate to have an allowance 
for her support and education de- 
creed to be paid by the trustee out 
of her annual income. Watts v. 
Steele, 19 Ala. 656, 54 AmD 207. 

{b] Bondholders are not neces- 
sary parties to a suit in equity to 
charge a debt upon the property 
mortgaged to secure the bonds, where 
the trustees are clothed with ample 
power to protect the bondholders’ 
rights. Billmyer Lumber Co.  v. 
Merchants’ Coal Co., 66 W. Va. 696, 
66 SE 1073, 26 LRANS 1101, 

[ce] Railroad bondholders are not 
necessary parties to a bill of fore- 
closure brought by the trustees of 
the mortgage by which the bonds 
are secured, and the trustees named 
in the junior mortgages sufficiently 
represent junior bondholders. Camp- 
bell vy. Texas, etc., R. Co. 4 F. Cas. 
No. 2,366, 1 Woods 368. 

[d] Trustee representing remain- 
dermen.—It would seem that an ob- 
jection to an equity proceeding on 
the ground of nonjoinder of all the 
parties in interest, because minor 
grandchildren interested as remain- 
dermen in a trust estate were not 
made parties, is not well taken, if 
the trustees of the trust estate were 
parties. The trustees represented 
the remaindermen as fully as they 
did the tenants for life, and in fact 
as well as in law, therefore, the 
minors were parties to the proceed- 
ing. Markle’s Est., 5 Pa. Dist, 47, 
LT iPan Cones: 

{e] Contingent remaindermen are 
sufficiently represented by their trus- 
tee. Temple v. Scott, 143 Ill. 290, 
32 NE 366. 

[f] Legal owner as representative 
of right.—While it is a general rule 
in equity that all persons having dis- 
tinct interests must be brought into 
court, where the interest of one is 
involved in that of another, and the 
latter possesses the legal right, so 
that the interest may be asserted in 
his name, it is not always necessary 
to bring both before the court. Hop- 
kirk v. Page, 12 F. Cas. No. 6,697, 2 
Brock. 20. See also U. S. Life Ins. 
Co. v. Oswego Canal Co., 57 Hun 204, 
10 NYS 663, 25 AbbNCas 307 (where 
defendant, having the title to and 
control of the canal as a whole, was 
held to represent lessees of water 
rights in the canal, in a trial as to 
the control thereof); Wright v. Mar- 
ket Bank, (Tenn, Ch. A.) 60 SW 623 
(holding that it cannot be objected 
that a corporation which is not a 
party to the suit is the beneficial 
owner of a note so as to defeat a 
recovery by the payee). 

[g] Attorney-general as represen- 
tative of public charity.—In all bills 
asking the advice or direction of a 
court of equity as to the adminis- 
tration of a public charity, and es- 
pecially where waste or mismanage~ 
ment is apprehended or where the 
decree will affect the interests of 
the cestuis que trust, the attorney- 
general or other public officer whose 


| duty it may be to have a care in such 


matters is a proper party either _as 
complainant or defendant. The 
courts not infrequently hesitate to 
decree concerning a public charity 
unless the general law officer repre- 
senting the donees is a party in 
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administrators of a decedent are the duly consti- 
tuted representatives of creditors, legatees, and dis- 
tributees, and such persons are not usually neces- 
sary or even proper parties in suits by or against 
the executor or administrator in his representative 
But devisees are sometimes not ade- 
quately represented by the personal representative.%® 

Assignee for benefit of creditors. An assignee for 
the benefit of creditors is deemed a sufficient rep- 
resentative to bind the creditors by the decree,%? 


some way. Exceptional cases are 
where the charity or bounty is in the 
hands of trustees, charged by a donor 
specifically with its management for 
the cestuis yue trust. Newberry vw 
Blatchford, 106 Ill. 584. 

83. Kerrison v. Stewart, 93 U. S. 
155, 23 L. ed. 843; Penny v. Central 
Coal, etc., Co., 138 Fed. 769, 71 CCA 
135; Campbell v. Texas, etc, R. Co., 
4 F. Cas. No. 2,366, 1 Woods 368; 
Wilmer y. Atlanta, ete., Air Line R. 
Co., 30 F. Cas. No..17,776, 2 Woods 
447; St. Louis, etce., f 
153 Ill. 182, 38 
Dryden, 6 Ill. 187 (where twenty- 
eight persons were allowed to be rep- 
resented by a party holding the legal 
title for the benefit of all); Johnson 
v. Candage, 31 Me. 28; Van Vechten 
v. Terry, 2 Johns: Ch. (No Y.) 197 
(where a trustee was allowed to rep- 
resent over two hundred and fifty 
stockholders). See also Trusts [39 
Cyc 455]. 

Numerous parties as ground for 
representative suit see infra § 293. 

84. See generally Trusts [39 Cyc 
455, 456]. 

85. U. S.—Dandridge v. Washing- 
ton, 2 Pet. 370, 7 L. ed. 454; Potter 
v. Gardner, 12 Wheat. 498, 6 L. ed. 
706; Burton v. Smith, 4 F. Cas. No. 
2,219, 4 Wash. C, C. 522; Hopkirk v;, 
Fage, 12 EF. Cas. No. 6,697, 2 Brock. 


Me.—Strout y, Lord, 103 Me. 410, 
69 A 694. ' 
haa J.—Sweet v. Parker, 22 N. J. Eq. 

3. 

N. Y.—Wiser y. Blachly, 1 Johns. 
oe 438; Coster y. Clarke, 3 Edw. 

Eng.—Brown v. Dowthwaite, 1 
Madd. 446, 56 Reprint 164; Peacock 
v. Monk, 1 Ves. 127, 27 Reprint 934; 
Wainwright v. Waterman, 1 Ves. Jr. 
311, 30 Reprint 360. 

See also Executors and Adminis- 
trators [18 Cyc 944]. 

“The same doctrine applies to the 
owners of distributive shares of an 
intestate’s estate, and to residuary 
legatees under a will. In suits af- 
fecting such funds the administrator 
and executor are sufficient parties, 
without joining those to whom the 
fund is to go.” Sweet v. Parker, 22 
N. J. Eq. 458, 456. 

86. Wiser vy. Blachly, 1 Johns. Ch. 
(N. Y.) 4387. 

[a] MTlustration.—On a bill against 
the executors cf a guardian for a 
breach of his trust, the testator hav- 
ing by his will made the timber on 
his land assets for the payment of 
his debts, it was held that the de- 
visee of the real estate ought to be 
made a party, as the whole estate 
might become responsible to plain- 
tiff. Wiser v. Blachly, 1 Johns. Ch. 
(N. Y.) 437. 

{b] In proceedings to redeem un- 
foreclosed mortgage, where by stat- 
ute the mortgage title to lands held 
under an unforeclosed mortgage de- 
scends upon the death of the mort- 
gagee to his executor or adminis- 
trator like all other personal assets, 
and not to his heirs or devisees, such 
heirs or devisees are not necessary 
parties their interest being suffi- 
ciently represented by the executor 
and administrator. Strout v. Lord, 
103 Me. 410, 69 A 694. 

87. U. S.—De Wolf vy. Johnson, 10 
Wheat. 367, 6 L. ed. 343; Van Reims- 
dyk v. Kane, 28 F. Cas. No. 16,871, 


'1 Gall. 371, 
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especially when the ereditors are very numerous, 
and some reside out of the state and the residence 


of others is unknown.®® | 


A receiver may sue for the benefit of creditors 
without making such creditors parties.*® 

Corporations frequently represent their stockhold- 
ers, for a stockholder is so far an integral part of 
the corporation that in the eye of the law he is 
privy to the proceedings touching the body of which 
A decree agajnst a corporation 
will be binding on its officers and agents.°! 

Officers and directors of a joint stock company 


he is a member.?° 


Ky.—Robinson y. Robinson, 11 


Bush 174, 

poten v. Candage, 31 Me. 
Mass.—Stevenson v. Austin, 3 

Metc. 474. 


N. Y.—Russell vy. Lasher, 4 Barb. 
232; Bank of British North America vy. 
Suydam, 6 HowPr 379, 1 CodeRepNS 
aa Wakeman y. Grover, 4 Paige 


Eng.—Spragg v. Binkes, 5 Ves. Jr. 
583, 31 Reprint 751. 

See also Assignments for Benefit 
of Creditors § 360. 

[a], Parties to bill to set aside 
assignment.—Where a complaint in 
the nature of a creditor’s bill 
against the original debtors and their 
assignees seeks to set aside the as- 
signment made for the benefit of 
creditors, it is not necessary to make 
all the creditors parties defendant. 
The assignees, in such case, repre- 
sent all the creditors interested in 
the trust. It would be otherwise if 
the action were to establish and 
carry out the assignment, or for por- 
tions of the trust fund. Bank of 
British North America v, Suydam, 6 
owes (N. Y.) 379, 1 CodeRepNS 


7P Where creditors of an insol- 
vent assignor were very numerous, it 
was sufficient to make the assignor 
and assignee parties to a bill con- 
eerning the assets. Stevenson vy. 

Austin, 3 Mete. (Mass.) 474. 
88. Stevenson vy. Austin, 3 Mete. 
480 (holding that in 


(Mass.) 474, 

such a case “it is sufficient to make 
the assignees parties, who alone 
have a right to claim the property, 
(they having the legal title,) and 
who are empowered and whose duty 
it is, to represent the interests of 
and to act for all the creditors In- 
terested in the trust’’). 

Numerous parties see infra § 293. 

Persons heyond jurisdiction see 
infra § 296. 

Unknown persons see infra § 295. 

89. Whittlesey v. Delaney, 73 N. Y. 
571. See also Receivers [34 Cyc 426]. 

[a] Bondholders are not proper 
parties to a suit brought by a re- 
eeiver. Doggett v. Florida R. Co., 
O9RUey Sy 02,020.14, ned: a0n, 

90.,° Glenn. vy. Liggett; 135 U. ‘S: 
533, 10 SCt 867, 34 L. ed, 262; Haw- 
kins’ y. Glenn,’ 131 U.S. 319, 9 SCt 
739, 33 L. ed. 184; Sanger v. Upton, 
SIU S305 6,23 (iy. eds 22058 Sheate 
v. Larimer, 79 Fed. 921; Priest v. 
Glenn, 51 Fed. 400, 2 CCA 305; State 
VitwWebbiot Ala, 111, 12) S377, 38 
AmSR 151. 

[a] Parties to accounting under 
contract with corporation.—Although 
a contract of lease made with a cor- 
poration provides for the payment of 
dividends directly to the stockholders 
of such corporation, the stockholders 
are not necessary parties to a suit 
for an accounting under the lease 
brought by the corporation, as the 
corporation fully represents their in- 
terests, and is the proper party to 
enforce a claim for the unpaid divi- 
dends, as well as other demands in 
the suit. Pacific R: Co. v. Atlantic, 
etc... Co.-20M Med? 277. 

Representation of stockholders by 
ea see Corporations. 


EQUITY 
[§ 293]  (b) 


in the suit.°% 


Stockholders’ suits see infra § 293. 

91. Rogers y. H. O. Rogers Silver 
Co., 237 Fed. 887. 

92. Stevenson y. Austin, 3 Metc. 
(Mass.) 474; Meux vy. Maltby, 2 
Swanst. 277, 36 Reprint 621. See also 
infra § 293. 

[a] The American Express Com- 
pany, which is a joint stock company, 
may, under the statutes of New 
York, sue and be sued in the names 
of its president or treasurer, and by 
comity suits may be brought in the 
same way in the federal courts. 
Fargo v. Louisville, etc., R. Co., 6 
Fed. 787, 10 Biss, 273. 

Joint stock companies generally 
ae Joint Stock Companies [23 Cyc 
477]. 

93. U. S.—McArthur v. Scott, 113 
U. 'S; 340;-5 SCt.652, 28 Li ed.'°1015; 
Doggett wi Florida R'Co;,.99 U.S. 
72, 25 L. ed. 301; Smith v. Sworm- 
stedt, 16 How. 288, 14 L. ed. 942; 
Continental, etc., Trust, etc., Bank v. 
Corey Bros. Constr. Co., 208 Fed. 
976, 126 CCA 64; Slater Trust Co. v. 
Randolph-Macon Coal Co., 166 Fed: 
171; Spaulding v. Evenson, 149 Fed. 
913 [aff 150 Fed. 517, 82.CCA 263, 9 
LRANS 904]; Mackay v. Gabel, 117 


Fed, 873. 
Elford, 187 Ala. 


Ala.—Culley v. 
165,' 65-8 1381. 

TIll.—_-Warfield-Pratt-Howell Co. vy. 
Williamson, 233 Ill; 487, 87 NE 406; 
Thickson vy. Barry, 138 Ill. A. 100; 
Dornan v. Buckley, 119 Tll. A, 523; 
Consolidated Stanley Min., ete., Co. v. 
Loeber, 96. Ill. A, 128. 

Mass.—Pickett v. Walsk, 192 Mass. 
5L2 7 18 IN 7538, 16 AmSR 12725 46 
LRANS i067, 7 AnnCas 638; Cassidy 
v. Shimmin, 122 Mass. 406. 

Eng.—Cockburn vy. Thompson, 16 
Ves: Jr: 321, 33 Reprint 1005. 

[a] Reason of exception as to 
numerous parties.—‘“Where the par- 
ties interested in the suit are nu- 
merous, their rights and liabilities 
are so subject to change and fluctu- 
ation by death or otherwise that it 
would not be possible, without very 
great inconvenience, to make all of 
them parties, and would oftentimes 
prevent the prosecution of the suit to 
a hearing. For convenience, there- 
fore, and to prevent a failure of 
justice, a court of equity permits a 
portion of the parties in interest to 
represent the entire body, and the de- 
cree binds all of them the same as if 
all were before the court. The legal 
and equitable rights and liabilities 
of all being before the court by rep- 
resentation, and especially where the 
subject-matter of the suit is common 
to all, there can be very little dan- 
ger but that the interest of all will 
be properly protected and main- 
tained.” Smith v. Swormstedt, 16 
How. (U. S.) 288, 303, 14 L. ed. 942 
[quot Hartford L. Ins, Co.~y.. Ibs; 
237 U. S. 662, 672, 85 SCt 692,459 L 
ed. 1165]. 

Federal equity rule see infra § 359. 

94. U. S—wWallace v. Adams, 204 
Uns. 4155.27 SCt 3635) TMi edo 4 ii 
McArthuree vat USCOti aera Sim smenS. 
340; 5 -SCt 652,28 L. “ed. 1015: 
Smith v. Swormstedt, 16 How. 288, 
14 L. ed. 942; Beatty v. Kurtz; 2 
Pet. 566, 7 L. ed. 521; Elmendorf v. 
Taylor, 10 Wheat. 152, 6 L. ed, 289; 
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have been permitted to represent all other members 
of the company as defendants.%” 


Numerous Parties. The applica- 


tion of the doctrine of representation in another 
well defined and well established class of cases is 
based upon the mere number of persons interested 
Where persons interested in obtain- 
ing the relief sought are very numerous, one or 
more may sue on behalf of himself or themselves 
and all others of the same class who may choose 
to come in,** and generally where the persons whose 
joinder would be required under a strict applica- 


Chew v. Wilmington First Presb. 
Church, 237 Fed. 219; Watson y. Na- 
tional L., etc., Co., 162 Fed. 7, 80 


-CCA 380; Terry v. Cape Fear Bank, 


20 Fed. 777; Campbell v. Texas, etc., 
R. Co., 4 F. Cas. No. 2,366, 1 Woods 
368; Cutting v. Gilbert, 6 F. Cas. No. 
3,519, 5 :Blatchf. 259 [rev on other 
grounds 3 Wall. 441, 18 L. ed. 241]; 
West v. Randall, 29 F. Cas. No. 
17,424, 2 Mason 181; Wood v. Dum- 
mer, 30 F. Cas. No. 17,944, 3 Mason 
308. 


Ark.—Greedup v. Franklin County, 
30 Ark, 101. 

Cal.—Carey v. Brown, 58 Cal. 180. 

Colo.—Packard y. Jefferson Coun- 
ty, 2 Colo. 338. 

Conn.—Dodd vy. Hartford, 25 Conn. 
232; Sheldon vy. Centre School Dist., 
25 Conn. 224. 

D. C.—Harkness  v. 
Columbia, 8 D. C. 121. 

Ga.—Macon, etc., R. Co. v. Gibson, 
85 Ga. 1, 11 SE 442, 21 AmSR 135. 

1ll.—Warfield-Pratt-Howell Co. v. 
Williamson, 233 Ill. 487, 87 NE 406; 
Rodman v. Quick, 211 Tll. 546, 71 
NE 1087; Hale v. Hale, 146 Ill, 227, 
33 NE 858, 20 LRA 247; Davidson v. 
Reed, 111 Ill. 167, 53 AmR 613; Whit- 
ney v. Mayo, 15 Ill. 251; Dornan v. 
Buckley, 119 Ill. A. 523. 

Ind.—Covington y. Nelson, 35 Ind. 
532. 

Iowa.—Palo Alto Banking, ete., Co. 


District of 


v. Mahar, 65 Iowa 74, 21 NW 187; 
Brandirff v. Harrison County, 50 
Iowa 164; Fleming v. Mershon, 36 
Iowa 413. 

Me. 


408, 1 A 194. 
Md.—Kelly v. Baltimore, 53 Md. 
134; Levy v. Taylor, 24 Md. 282. 
Mass.—Pickett v. Walsh, 192 Mass. 
572, 78 NH 7538,° 116. AmSRi 27256 
LRANS 1067, 7 AnnCas 638; Libby v. 
Norris, 142 Mass. 246, 7 NE 919; 


Smith Vv. Williams, 116 Mass. 
510. 

Miss.—McPike v. Wells, 54 Miss. 
136. 


Mo.—Newmeyer v. Misscuri, etce., 
R. Co, &2 Mo. 81, 14 AmR 394. 

Nebr Normand v. Otoe County, 8 
Nebr. 18. 

N. H.—Smith vy. New England 
Bank, eo N. H. 254, 45 A 1082; Barr 
vi Deniston;} 19/-N- Et D7 0% 

N. Y.—Davis v. New Work. 1 4NSaye 
506, 67 AmD 186; Redmond y, Hoge, 
3 Hun 171; Wood v. Draper, 24 Barb. 
187, 4 AbbPr 322; Bouton v. Brooklyn, 

5 Barb. 375; Mann vy. Butler, 2 Barb. 
Ch, 362; Strong v. Waterman, il 
Paige 607; Cunningham vy. Pell, 5 
Paige 607; Egberts v. Wood, 3 Paige 
517; Robinson vy. Smith,-3 Paige 222, 
24 Am) 212; Hallett vy. Hallett, 2 
Paige 15; Oakey v. Bend, 3 Edw. 482 
[aff 4 Ch. Sent, 15]. 

N. C.—Vann v. Hargett,“22 N: C: 
31, 32 AmD 689. 
sa vy, duadd, 27> Or. “89; 


PAL 2) : 
. I—Vernon v, Reynolds, 20 R. I. 

Bb 40 A 419. 

Tenn.—Brown v. Brown, 86 Tenn. 
277. 6 SW &69, 7 SW 640. 

Tex.—Hudson vy. Hisenmayer Mill- 
ing, etce., Co., 79 Tex. 401, 15 SW 385; 
Hall -v. Harris, 11° Tex, 303° 

W. Va.—Grafton v. Holt, 58 W. Va. 
182, 52 SE 21, 6 AnnCas 403. 


~ For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number, 
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tion of the general rule are 


practice, 


Wis.—Douglas County vy. Wal- 
bridge, 388 Wis. 179; Barnes y. Beloit, 
19 Wis. 938; Newcomb y. Horton, 18 
Wis, 566. 

Eng.—Phillips y. Hudson, L: R. 2 
Ch. 243; Vernon vy. Blackerby, 2 Atk. 
144, 26 Reprint 491; Attwood v. 
Small, 6 Cl. & F. 232, 7 Reprint 684; 
Adair v. New River Co., 11 Ves. Jr. 
429, 32 Reprint 1153; Lloyd v. Loar- 
ing, 6 Ves. Jr. 773, 31 Reprint 1302. 

[a] Class suit permitted to de- 
termine citizenship in Indian tribe. 
Wallace v. Adams, 204 U. S. 415, 27 
SCt 368, 51 L. ed. 547. 

[b] A few Indians may sue in hbe- 
half of all to protect their common 
rights in respect to cutting timber 
upon Indian lands and to compel an 
account for such injuries. Strong v. 
Waterman, 11 Paige (N. Y.) 607. 

[ec] Policyholders of an insurance 
company (1) may bring a class suit 
to determine its right to make as- 
sessments. Hartford L. Ins. Co. v. 
Ibs, 237. Ui 'S. 6625535 SCt 692, 59 Li 
ed. 1165. (2) A few of two thousand 
policyholders in an insurance com- 
pany, all having similar interests, 
may sue to set aside assessments. 
Corey v. Sherman, (Iowa) 60 NW 
232. 

[d] Accounting of trust fund.— 
Where a large number of persons 
are separately, but ‘similarly, inter- 
ested in a trust fund, a bill in equity 
for an accounting with respect to 
such fund and for direction as to its 
administration may be maintained by 
a part of such body in behalf of all. 
Watson v. National L., ete., Co., 162 
Fed. 7, 80 CCA 380. 

[e] Where many persons claim 
a fund, if the fund is in court, or in 
control of the parties to the record, 
any one having a claim may sue on 
behalf of ‘himself and all others: 
Hallett v. Hallett, 2 Paige (N. Y.) 15. 

95. U. S.—U. S. v. Old Settlers, 
PAGwUpMSn4e), LS0SCt 650. kat ls ed: 
509; McArthur v: Scott, 113 U.S. 
840, 5 SCt 652, 28 L. ed. 1015; Wil- 
liams y. Bankhead, 19 Wall. 563, 22 


L. ed, 184; Bacon v. Robertson, 18 
How. 480, 15 L. ed. 499; Smith v. 
Swormstedt, 16 How. 288, 14 L. ed. 


942; Mandeville v. Riggs, 2 Pet. 482, 
7 L. ‘ed. 493; Spaulding v. Evenson, 
149 Fed. 913 [aff 150 Fed. 517, 82 
CCA 263, 9 LRANS 904]; Howth v. 
Owens, 29 Fed. 722; Terry v. Cape 
Fear Bank, 20 Fed. 777; Campbell vy. 
Wexas, ete., Re Co., HY Cas. INO: 
2.366, 1 Woods 368; West v. Randall, 
29 F. Cas. No. 17,424, 2 Mason 181; 
Wilmer v. Atlanta, etc., Air Line R. 
Co:; 30k) Cas.’ No. 17,776, °2 Woods 
447; Wood v. Dummer, 30 F. Cas. 
No. 17,944, 3 Mason 308. 

Ala.—Noble v. Gadsden Land, etc., 
Co., 133 Ala. 250, 31 S 856, 91 AmSR 
27: State vy. Webb, 97 Ala. 111, 12 S 
377,'38 AmSR 151; Morton v. New 
Orleans, etc.. R. Co., 79 Ala. 590. 

Cal. Hutchinson v, Burr, 12 Cal. 


103; Von Schmidt v. Huntington, 1 
Cal. 55. 
Conn.—New London Bank y. Lee, 


P12Conh- "112 27) AmD “713. 

D. C.—Eller y. Bergling, 10 D. C. 
189. 

Ga.—Carey v. Hoxey, 11 Ga. 645. 

Tll.— Hale v. Hale, 146 Ill. 227, 33 
NE 858, 20 LRA 247; Ryan v. Lynch, 


68 Ill. 160; Smith v. Rotan, 44 Ill. 
506: Whitney v. Mayo, 15 Ill. 251; 
Dornan vy. Buckley, 119 Ill. A. 523; 


Consolidated Stanley Min., etc., Co? v. 
Loeber, 96 Ill, A. 128. 


Ky.—Hendrix y. Money, 1 Bush 
306. 

Mass.—Pickett v. Walsh, 192 Mass. 
572, 78 NE 753, 116 AmSR 272, 6 
LRANS 1067, 7 AnnCas 638; Hills 


‘ very numerous, it is 
sufficient to bring before the court as parties on the 


record enough fairly to represent every class of in- 
terests.°° This equitable rule also prevails in code 
ract In all cases governed by this excep- 
tion it seems proper to allege in the bill, unless it is 
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ties.97 


v. Putnam, 152 Mass. 123, 25 
40; Hills v. Barnard, 152 Mass. 
25 NE 96, 9 LRA 211; 
Shimmin, 122 Mass. 406; Stevenson 
v. Austin, 3 Metc. 474; Louisville, 
ete., Turnp. Road Co. v. Ballard, 2 
Mete. i165. 

Miss.—McPike vy. Wells, 54 Miss. 
136; Boisgerard y. Wall, Sm. & M. 
Ch, 404. 
oe H.—Gates vy. Hancock, 45 N. H. 

N. J—Camden Safe Deposit, etce., 
Co. vy. Dialogue, 75 N. J. Eq. 600, 72 
A’ 358. 

N. Y.—Davis v. New York, 14 N. Y. 
506, 67 AmD 186; Blatchford vy. Ross, 
54 Barb. 42, 37 HowPr 110, 5 AbbPr 
NS 434; Robinson v. Smith, 3 Paige 
222, 24 AmD 212; Wiser v. Blachly, 
1 Johns. Ch. 437. 

Oh.—Baldwin v. Hillsborough, ete., 
R. Co., 1 Oh. Dec. (Reprint) 532, 10 
WestLJ 337. 

Or.—Liggett v, Ladd, 17 Or. 89, 21 
PATS: 

Pa.—Seitzinger v. Becker, 257 Pa. 
264, 161 A 650; Thompson’s Receiv- 
ership, 25 Pa. Dist. 757; Manning 
eet IPs.) Dist.) 27 stale Pas "Co. 

R. I.—Vernon y. Reynolds, 20 R. I. 
552, 40 A 419. 

S. C.—Faber vy. Faber, 76 S. C. 
156, 56 SE 677. : 

Tex.—Lochte v. Bium, 10 Tex. Civ. 
A. 385, 30 SW 925. 

Vt.—Stimson v. Lewis, 36 Vt. 91. 


NE 
67, 
Cassidy v. 


Wis.—Douglas County v. Wal- 
bridge, 38 Wis. 179. 

Eng.—Ellis v. Bedford, [1899] 1 
Ch, 494; Bradwin v. ‘Harpur, Ambl. 


374, 27 Reprint 249; York vy. Pilking- 
ton, PV Atk) §282?°26 Reprint /18054'9 
Mod. 273, 88 Reprint 447; Harvey v. 
Harvey, 4 Beav. 215, 49 Reprint 321, 
5 ‘Beav. 134, 49 Reprint 528; Cullen 
v. Queensberry, 1 Bro. Ch. 101, 28 
Reprint 1011; Weale v. West-Middle- 
sex Waterworks Co., 1 Jac. & W. 358, 
37 Reprint 412; Meux v. Maltby, 2 
Swanst. 277, 36 Reprint 621; Leigh v. 
Thomas, 2 Ves. 312, 28 Reprint 201; 
Coekburn v. Thompson, 16 Ves. Jr. 
sof, 0330 Reprint --1005*) ‘Cullen vy, 
Queensberry, 15 Ves. Jr. 14 note 2, 
383 Reprint 666; Adair v. New River 
Go., 1d! Ves! Ur. 429}'32 Reprint i153; 
Lloyd v. Loaring, 6 Ves. Jr. 773, 31 
Reprint 1302. ‘ 

“Tt is undoubtedly within the 
power of a court of equity to name 
as defendants a few individuals who 
are in fact the representatives of a 
large class having a common interest 
or a common right—a class too large 
to be all conveniently brought into 
court—and make the decree effective 
not merely upon those individuals, 
but also upon the class represented 
by them.’ Wallace v. Adams, 204 
U.S. 415, 425; 27 SCt 368, 51. L.' ed. 
547. 

[a] When the court is satisfied 
that it has a sufficient number be- 


fore it to insure a fair trial of ‘the. 


issue it will hear the cause. Mc- 
Arthur v. Scott, 113 U. S. 340, 5 SCt 
652, 28 L. ed. 1015. 

[b] Selection of defendants by 


| court.—In Ayres yv. Carver, 17 How. 


Gee Shy wh Ol, wale: Lemecs thi) mune: Dirt 
named as defendants some two hun- 
dred persons and prayed that they 
might all be made defendants, and 
that as they were very numerous, the 
court would designate a few of them 
who should represent the whole body 
and upon whom personal service of 
the subpoena should be made. The 
court, on application of complainant, 
ordered the cause to proceed against 
seven named defendants, upon whom 
process was afterward served and 


|2 Woods 447. 
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otherwise apparent upon its face, that the parties 
are too numerous to make it practicable, even if 
known, to prosecute the suit if all are made par- 
t The number required to bring a ease with- 
; in this exception would seem to be somewhat in the 

sound discretion of the court. 


Where the ques- 


who apneared in the cause. 

[c] Representatives chosen by 
parties.—(1) In Vernon y. Blackerby, 
2 Atk. 144, 26 Reprint 491, Lord 
Hardwicke refers with approbation 
to a case decided in 1720, where sev- 
eral persons were interested who had 
given a general power and authority 
to some few only, and therefore, to 
avoid inconvenience from making nu- 
merous parties, the court restrained 
them to those persons who were in- 
trusted with the general power. (2) 
The same principle governed in Cul- 
len v. Queensberry, 15 Ves. Jr. 14 
note 2, 33 Reprint 666 (where it was 
held sufficient to bring in the con- 
tractors or directors of a private 
society). (3) Plaintiff is not limited 
in his choice of representatives of 
the association to persons having an 
official connection with it. American 
Steel, etc., Co. v. Wire Drawers’, etc., 
Unions Nos. 1 & 8, 90 Fed. 598. (4) 
An association may select its own 
agency for bringing suits, formally 
or informally, selecting such as, for 
the occasion, it chooses. American 
Steel, etc., Co. vy. Wire Drawers’, etc., 
Unions Nos. 1 & 3, 90 Fed.’ 598. 

96. See Parties [30 Cye 132]. 

97. Story Eq. Pl. §§ 95, 116: Cul- 
len v. Queensberry, 1 Bro. Ch. 101, 28 
Reprint 1011; Weld v. Bonham, 2 
eee & St. 91, 1 EngCh 91, 57 Reprint 

Averments as to representative 
character of suit see supra § 287, and 
infra § 423. 

98. Smith vy. Williams, 116 Mass. 
510, 512 (where the court said: “How 
far such persons should be made par- 
ties to the suit depends largely upon 
the discretion of the court, consider- 
ing on the one hand the difficulty and 
expense of joining them, and on the 
other the paramount importance of 
having such a representation of the 
interests concerned as may enable 
the quéstion at issue to be fairly 
tried’). 

[a] Number held sufficient to fall 
within exception.—(1) Six thousand. 
Hichens vy. Congreve, 4 Russ. 562, 4 
IingCh 562, 38 Reprint 917. (2) Four 
thousand. Wilmer y. Atlanta, ete., 
Air Line R. Co., 30 F. Cas. No. 17,776, 
(3) Three thousand 
or fifteen hundred. Smith v. Sworm- 
stedt, 16 How. (U. S.) 288, 14 L. ed. 


942. (4) Six hundred. Bouton vy. 
Brooklyn, 15 Barb. -(N:; Y:) 375: 7) 
Five hundred. Attwood v. Small, 


Younge 407, 6 Cl. & F. 232, 7 Reprint 


684. (6) Three hundred. Whitney 
v. Mayo, 15 Ill. 251. (7) Two hun- 
dred. Ayres v. Carver, 17 How. 
(U. S.) 591, 15 Ly ed. 179. (8) "Thir- 


ty-five. McCaleb v. Crichfield, 5 Heisk. 
(Tenn.) 288. Contra Kirk v. Young, 
2 AbbPr (N. Y.) 453. 

[b] Number held insufficient.— 
Nashville, ete., R. Co. v. Orr, 18 Wall. 
(U.S) Amd ead ee Fea. 81 OFS @alssidy 
v. Shimmin, 122 Mass. 406; Harrison 
v. Stewardson, 2 Hare 530, 24 EngCh 
530, 67 Reprint 219 (twenty). 

[c] Where there were one hundred 
and one in interest and all made affi- 
davits as to their claims, thirty-four 
declining to contribute to the expense 
of the suit, a part were not per- 
mitted to sue for all on the ground 
of the impracticability of joining 
them. Tobin vy. Portland Mills Co., 
AT ROP. 200 OS aoe 

{d] Presumption.—In the case of 
an issue of several hundred bonds. 
the bondholders will be presumed to 
be so numerous as to bring the case 
within the exception. Campbell v. 


Texas, etc., S CO ee eeOase INO: 
2,366, 1 Woods 368. 
fe] In West Virginia by statute 


a aa 
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tion involved is one of a common or general interest | multiplicity of suits.? 

to many, the suit may be brought by, or against, a Common applications of exception. One of the 
few of those interested to determine the question | most usual applications of the exception is in the 
for the benefit of all, although perhaps, as is inti- | ease of voluntary and unincorporated associations, 


mated rather than held in a few authorities, their | where a few members are permitted to represent 
number is not so great as to bring the case within | all the others, either as plaintiffs or defendants, 
this exception upon the ground of number alone.®® | where their number is very great or some of them 
But one cannot sue on behalf of others where the | are unknown.’ Bills by stockholders of a corpora- 
respective claims are entirely distinct, unconnected | tion,* or by legatees and distributees,° or by eredit- 
and independent, even on the ground of avoiding a 


(Code ec 9 § 127), where the number 
of parties exceeds thirty and one 
jointly interested with others dies, 
the court may in its discretion pro- 
ceed to decree as if such deceased 
person was alive. Northwestern 
Ronk v. Hays, 37 W. Va. 475, 16 SH 

99.. U. S.—Smith v. Swormstedt, 
16 How. 288, 14 L. ed. 942; West v. 
Randall, 29 F. Cas. No. 17,424, 2 
Mason 181. 

Ala.—Sanche y. Webb, 97 Ala. 111, 
12 S 377, 38 AmSR 151. 

Ce dns v. Barry, 138 Ill. A. 

N. Y.—Egberts v. Wood, 3 Paige 
517, 24 AmD 2386; Mitchell y. Lenox, 
2 Paige 280. 

Eng.—Cockburn y. Thompson, 16 
Ves, Jr. 321, 33 Reprint 1005; Story 
Eq. Pl. §§ 97, 104, 107. 

And cases supra notes 94, 95. 

To avoid multiplicity of suits see 
supra § 51. 

1. Baker vy. Portland, 2 F. Cas. No. 
777, 5 Sawy. 556; Bouton v. Brook- 
iyn, 15 Barb. (N. Y.) 375. 

fa] Rule applied.—(1) One may 
not sue on his own behalf and that 
of others, owning separate lots, to 
avoid an assessment on such _ lots. 
Bouton vy. Brooklyn, 15 Barb. (N. Y.) 
375. (2) Nor can one making street 
improvements sue on behalf of him- 
self and others acting under distinct 
contracts. Baker v. Portland, 2 F. 
Cas. No. 777, 5 Sawy. 566. 

2. See supra § 51. 

3. U. S—Smith v. Swormstedt, 16 
How. 288, 14 L. ed. 942; Mandeville 
Vv. Riggs, 2 Pet. 482, 7 Ll. .ed.. 493; 
Merchants, etc., Traffic Assoc. V. 
U. S., 231 Fed. 292 [rev on other 
grounds 242 U. S. 178, 37 SCt 24, 
61 L. ed. 233]; Barnes v. Berry, 156 
Fed, 72; American Steel, etc., Co. v. 
Wire Drawers’, etc., Unions Nos. 1 
& 3, 90 Fed. 598; U. S. v. Coal Deal- 
ers’ Assoc., 85 Fed. 252; West v. Ran- 
dall, 29 F. Cas. No. 17,424, 2 Mason 
181. 

Ala.—State v. Webb, 97 Ala. 111, 
12 S 377, 38 AmSR 151. 

Cal.—Gorman v. Russell, 14 Cal. 
Soja 
Ill.—Warfield-Pratt-Howell Co. v. 
Williamson, 233 Ill. 487, 87 NE 406; 
Dornan v. Buckley, 119 Ill. A. 523. 

Miss.—Wall v. Boisgerard, 19 Miss. 
574. 

Mo.—Lilly v. Tobbein, 103 Mo. 477, 
15 SW 618, 23 AmSR 887. 

N. Y.—Bouton v. Brooklyn, 15 
Barb. 375; Mann v. Butler, 2 Barb. 
Ch. 362; Wiser v. Blachly, 1 Johns. 
Ch. 437; Oakey v. Bend, 3 Edw, Ch. 
482 [aff 4 Ch. Sent. 15]. 

Or:—_liegett v.) add, 17 00r. 89, 
Cie AS. 

Pa.—Pope v. Narbeth Civie Assoc., 
25 Pa. Dist. 739; Manning v. Klein, 
1 Pa. Dist. 278, 11 Pa. Co. 525. 

Eng.—Milligan v. Mitchell, 3 Myl. 
& C.. 72, 14 HEngCh 72, 40 Reprint 
852; Baldwin v. Lawrence, 2 Sim. 
Sr St. 185.1) EngCh .18;) 57, Reprint 
251; Cockburn v. Thompson, 16 Ves. 
Jr. 321, 33 Reprint 1005; Cullen v. 
Queensberry. 15 Ves. Jr. 14 note 2, 
33 Reprint 666; Lloyd v. Loaring, 6 
Ves. Jr. 778, 31 Reprint 1302. 

Ont.—Small v. Hyteenrauch, 6 Ont. 
L. 388, 2 OntWR 656. 

See also Associations § 110; Joint 
Stock Companies [23 Cyc 477]. 


“Where the parties form a volun-|church in the United States of 
tary association, and those made de- | America on behalf of themselves and 
fendants may be fairly presumed to}|all other members, against individ- 
represent the interests of all, the | uals who are members of the Cum- 
action may proceed against any num-|berland presbyterian church, as rep- 
ber, in such cases, less than the]|resenting all of such members who 
whole.’ State v. Webb, 97 Ala. 111, | refuse to recognize the union between 
116, 12 S 377, 38 AmSR 151. . | such churches in 1906, and claim that 

[a] Rule applied.—(1) In cases of | the Cumberland presbyterian church 
voluntary associations, equity will|is still a separate association, with 
not sustain a bill filed by a portion |all its original rights and powers, 
of the members unless the others |and also against the board of publi- 
are made defendants, or the suit is|cation of the Cumberland presby- 
brought also on their behalf. The|terian church, which is a corporation 
same principle prevails where the/created by such church as an agency 
officers or a committee of a church | to hold property and conduct its pub- 
sue. Whitney v. Mayo, 15 Ill. 251. | lishing business, for the purpose of 
(2) A suit against certain members| obtaining a decree that the united 
as representatives of an unincorpo-| church has become vested with the 
rated association is technically a suit | right to use and control the corpora- 
against the members individually,|tion and its property in denomina- 
and not in solido against the com-| tional work, and declaring the trust 
pany. American Steel, etc., Co. v.| upon which such property is held, 
Wire Drawers’, etc., Unions Nos. 1]and the uses and purposes for which 
&_ 3,>90) Med. 598; it is to be administered, is a class 
_[b] Officers or agents of an un-/suit, and the members of the board 
incorporated association (1) may |of publication appointed by the Cum- 
sufficiently represent the members. |berland presbyterian church before 
Eller v. Bergling, 10 D. C. 189; Meux|the attempted union, or since that 
v. Maltby, 2 Swanst. 277, 36 Reprint | time, are not indispensable parties, 
621 (where the question as to par-| whose nonjoinder either as plaintiffs 
ties in this class of cases was very |or defendants will defeat the juris- 
fully considered, and on‘a bill against | diction of a federal court of equity. 
the treasurer and directors of a joint | Helm vy. Zarecor, 213 Fed. 648. Re- 
stock company it was held that it] ligious societies generally see Re- 
was not necessary that the rest of | ligious Societies [34 Cye 1172]. 
the proprietors, being very numer- 4. U. S.—Forbes v. Memphis, ete. 
ous, should be made parties). (2) |R. Co., 9 F. Cas. No. 4,926, 2 Woods 
“There are many cases to be found | 323. 
where suits in equity have been sus- Ala—Noble v. Gadsden Land, ete. 
tained against voluntary unincorpo-|Co., 133 Ala. 250, 31 S 856, 91 AmSR 
rated associations where service was | 27. : 
had upon some agent, committee, Cal.—Moyle v. Landers, 83 Cal. 579 
manager, aU aee, who in pone 23) P7938. 
sense mig e said to represent the N. Y.—Redmond v. Hoge, 
body of the membership.” Warfield- | 171; Hiscock v. Lacy, 9 Mine. fis te 
Pratt-Howell Co. v. Williamson, 233| NYS 860; Mann y. Butler, 2 Barb. 
Ill, 487, 496, 84 NE 706. (3) The|Ch, 362; Cunningham y. Pell, 5 Paige 
chief cfficers may represent an un-|607; Walker yv. Devereaux, 4 Paige 
incorporated association, but there | 229; Robinson y. Smith, 3 Paige 222 
is. no technical requirement that! 24 AmD 212. ‘ 


process be served on them generally W. Va.—Crumlish v. Shenandoah 
or exclusively. American Steel, etc., | Valley R. Co., 28 W. Va. 623. 
Co. v. Wire Drawers’, etc., Unions Wis.—Huber vy. Martin, 127 Wis. 


Nos. 1 & 8, 90 Fed. 598. (4) A bill | 412, 448, 105 NW 1081, 11385, 115 
for the benefit of a codperative as-|AmSR 1023, 3 LRANS 653, 7 AnnCas 
sociation, composed of many persons, | 400. y 2 


can be maintained against a director Eng.—Hichens v. Congreve, 4 
and some partners by the other mem- | 562, 4 EngCh 562, 38 Hopes iy 
bers of the board of directors, with- [a] Where there were two classes 


out making all the partners parties, |of shares and the holders of each 
as they are sufficiently represented | were very numerous, it was held suf- 
by the directors. Goldman v. Page, | ficient for a few of one class of 
59 Miss. 404. (5) Where the mem-| stockholders to sue a few of the 
bers are numerous, it is sufficient | other class for a dissolution, Von 
that the agents for all the partners | Schmidt vy. Huntington, 1 Cai. 55 
are made parties. Wall v. Bois- [b] In a suit to distribute corpo- 
gerard, 19 Miss. 574. (6) Generally. | ration assets, where all stockholders 
See Associations §§ 102-110, 118-122, | belonged to the same class, it was 
135; Joint Stock Companies [23 Cyc} sufficient to make the largest stock- 
477]. 2 holders defendants. Noble v. Gads- 
{[c] The leaders of an organized | den, etc., Co., 133 Ala. 250, 31 S 856 
strike may be sued as fairly repre-, Stockholders’ suits generally see 
senting the organization, without re- | Corporations. 
gard to their official connection with | 5. West v. Randall, 29 F. Cas. No 
it. American Steel, etc., Co. v. Wire | 17,424, 2 Mason 181; Todd Vv. Sterrett, 
Drawers’, etc., Unions Nos. 1 & 3, 90|6 J. J. Marsh. (Ky.) 425; Brower v. 
Fed. 598. Bowers, 1 Abb. Dec. (N. Y.) 214: 
{d] Where a firm was composed| Bouton vy. Brooklyn, 15 Barb (N. 
of many persons, a bill for its benefit | Y.) 375; McKenzie v. L’Amou- 
may be brought against a director |reux, 11 Barb, (N. Y.) 516; Egberts 
and some of the partners by the re-|v.. Wood, 38 Paige (N. avs) 517 
maining. directors. Goldman y. Page,|24 AmD 236; Mitchell vy. “Lenox, 
59 Miss. 404. |2 Paige (N. Y.) 280: Hallett v. Hal- 
{e] Religious societies—A suit|lett, 2 Paige (N. Y.) 15: Cockburn 
by members of the presbyterian'yv. Thompson, 16 Ves. Jr. 321, 33 Re- 


For later cases, developments and changes 1n the law see cumulative Annotations, same title, page and note number 
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ors® or bondholders,’ on behalf of themselves and 
all others similarly interested, are familiar instances 
of the application of this exception. 

[§ 294] (c) Tenants in Tail, Unborn or Contin- 
Where real property in 
controversy is subject to an entail, or is limited 
by way of remainder or reversion, it is generally 
sufficient to make the first person in being in whom 
an estate of inheritance is vested a party with those 
claiming prior interests, omitting those who may 
claim in remainder or reversion after such vested 
estate of inheritance,’ and a decree against the 
person having that estate of inheritance will bind 
those in remainder or reversion although by failure 
of all the previous estates the estates then in re- 
mainder or reversion may afterward vest in pos- 
session ;® and it will make no difference whether the 
bill is brought by or against such tenant in tail, as 


gent Remaindermen, etc. 


print 1005. See also Descent and 
Distribution §§ 123, 186-189, 198. 

. - 4 Si—Terry “\-v.\' Cape Fear 
Bank, 20 Fed. 777; West v. Randall, 


“ah FF. Cas. No. 17,424, 2° Mason 
Ky.—Todd Va IS LOLTet ty. Gel a J, 
Marsh. 425. 


Mass.—libby vy. Norris, 142 Mass. 
246, 7 NE 919. 

N. Y.—Pfohl v. Simpson, 74 N,. Y. 
137; Petree v, Lansing, 66 Barb. 357; 
Cox v. Platt, 32 Barb. 126, 19 HowPr 


121; Bouton v. Brooklyn, 15 Barb. 
375; Garner vy. Wright, 24 HowPr 
144 [aff 28 HowPr 92]; Wheeler v. 


Wheedon, 9 HowPr 293; Bank of 
British North America vy. Suydam, 
6 HowPr 379, 3 CodeRepNS 325; 
Matter of City Bank, 10 Paige 378; 
Cunningham vy. Pell, 5 Paige 607; Eg- 
berts v. Wood, 3 Paige 517, 24 AmD 
236; Robinson v. Smith, 3 Paige 222, 
24 AmD 212; Mitchell v. Lenox, 2 
Paige 280; Edmeston y. Lyde, 1 Paige 
637, 19 ‘AmD 454; McDermutt vy. 
Strong, 4 Johns. Ch. 687; Hendricks 
Vv.) Robinson; '*2 Johns. “Ch. 283 [aft 
17 Johns. 438]. 

Tex.—Hudson vy. Hisenmayer Mill- 
ing, etc., Co., 79 Tex. 401, 15 SW 385; 
Lochte v. Blum, 10 Tex. Civ. A. 385, 
30 SW 925. 

See also Creditors’ Suits § 113. 

“In the case of a creditor’s bill 
some of the creditors may prosecute 
a suit in behalf of themselves, and 
all others standing in the same situ- 
ation and having a common interest 
in all the objects of the bill,’ who 
may afterwards elect to come in and 
claim as parties, and bear their pro- 
portion of the expenses of the litiga- 
tion.” Terry v. Cape Fear Bank, 20 
Fed. 777, 781. 

7 Wilmer v. Atlanta, etc, Air 
Line R. Co., 30 F. Cas. No. 17,776, 2 
Woods 447. 

8. U. S—McArthur v. Scott, 113 
SAO PU bNNSCt : 652, 328 * 7." “ed: 


NE 858, 20 LRA We 
Ran ne v. Barry, 

S. C.—Bofil v. Fisher, 24 S. C. Ea. 
1, 55 AmD 627; Van Lew v. Parr, 19 
S: C.. Eq. 321. 

Va.—Harrison v. Wallton, 95 Va. 
721, 30 SE 372, 64 AmSR 830, 41 LRA 
703; Faulkner v. Davis, 18 Gratt. 
651, 98 AmD 698; Baylor v. Dejar- 
nette, 13 Gratt. (54 Va.) 152. 

Eng.—Reynoldson v. Perkins, Ambl. 
564, 27 Reprint 362, Dick. 427, 21 Re- 
print 335; Yates v. Hambly, 2 Atk. 
238, 26 Reprint 547; Giffard v. Hort, 
1 Sch. & Lef. 386; Leonard v. Sus- 
sex, 2 Vern. Ch. 527, 28 Reprint 940; 
Cockburn vy. Thompson, 16 Ves. Jr. 
321, 33 Reprint 1005; Lioyd v. Johnes, 
9 Ves. Jr. 37, 32 Reprint 514; Wills 
v. Slade, 6 Ves. Jr. 498, 31 Reprint 
1163; Finch y. Finch, 2 Ves. 492, 28 
Reprint 315; Mitford & T. Eq. Pl. 
p 264; Story Eq. Pl. § 144. 

[a] Rule applied.—A purchase un- 


59 Miss. 


EQUITY 


version.!2 


been held that 
should be made 


for others.1® 
of cases under 
party.?® 


der a decree, although affected by 
irregularity and notice, will not be 
set aside in favor of a subsequent 
remainderman, a prior tenant in tail 
having been made a party. Lloyd v. 
nA pave SraiVessy Irie Sie ro2s eprint 


14, 

'{b] Having a second or third in 
remainder a party is not sufficient, 
unless the first remainderman in tail 
in being is also a party, in which 
case it is wholly immaterial whether 
the second or third in remainder is 
a party or not. Finch v. Finch, 2 
Ves. 491, 28 Reprint 315. 

9. McArthur v. Scott, 113 U. S. 
340, 5 SCt 652, 28 L. ed. 1015; Baylor 
v. Dejarnette, 13 Gratt. (54 Va.) 
152; Giffard v. Hort, 1 Sch. & Lef. 
386; Cockburn y. Thompson, 16 Ves. 
Jr," 321,° 33 Reprint 1005; Finch: v. 
Finch, 2 Ves. 491, 28 Reprint. 315; 
Mitford & T. Eq. Pl. p 264. But see 
Anonymous, 2 Eq. Cas. Abr. 166, 22 
Reprint 141 (where, although it was 
held that a bill was not demurrable 
for nonjoinder of a remainderman 
expectant on an estate tail, the rea- 
son assigned was that “such remain- 
derman is not regarded in equity, 
neither can he be bound’’). 

10:4 Hale v: Halei=146- ill 227,33 
NE 858, 20-LRA 247; Bofil v. Fisher, 
24 8. C. Eq. 1, 55 AmD 627; Van Lew 
v. Parr, 19 S. C. Eq. 321; Faulkner 
v- Davis, 18 Gratt. (59 Va.) 651, 98 
AmD 698; Baylor v. Dejarnette, 13 
Gratt. (54 Va.) 152; Reynoldson v. 
Perkins, Ambl, 564, 27 Reprint 362, 
Dick. 427, 21 Reprint 335; Giffard v. 
Hort, 1 Sch. & Lef. 386; Leonard v. 
Sussex, 2 Vern, Ch. 527, 23 Reprint 
940; Wills v. Slade, 6 Ves. Jr. 498, 
31 Reprint 1163; Finch v. Finch, 2 
Ves. 491, 28 Reprint 315. 4 

11. McArthur v. Scott, 113 U. S. 
340, 5 SCt 652, 28 I,’ ed. 1015; Hale 
v. Hale, 146 Ill. 227, 383 NE 858, 290 
LRA 247; Faulkner v. Davis, 18 
Gratt. (59 Va.) 651, 98 AmD 698; 
Baylor v. Dejarnette, 13 Gratt. (54 
Va.) 152; Marriott v. Kirkham, 3 
Giffard 536, 66 Reprint 521; Giffard 
v. Hort, 1 Sch. & Lef. 386; Finch v. 
Finch, 2 Ves. 491, 28 Reprint 315. 

{a] The executor and life tenant 
are sufficient parties to a bill to en- 
force a debt charged upon real estate 
devised to one for life with contin- 
gent remainder to his unborn ‘son. 
McArthur v. Scott, 113 U. S. 340, 5 
Sct 652, 28 L. ed. 1015. 

[b] Trustee and contingent re- 
maindermen in esse.—Where a testa- 
tor invests his executor with the 
legal title to land as trustee, in trust 
for his grandchildren that may be 
living at a future day, as on the 
death of the survivor of several 
other persons to whom he has de- 
vised annuities for their lives, on bill 
by the trustee for leave to sell the 
land and reinvest the proceeds it will 
be sufficient to make all persons in 


esse at the time of filing the bill, , 


who have an interest in the estate, 
parties defendant, and a decree or- 
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he will in either case be equally the representative 
of the subsequent estates and interests.?° 
it seems that if there is no person entitled to the 
inheritance, it will be sufficient to bring in the life 
tenant.1? But ordinarily the owner of the particular 
estate is not a sufficient representative of interests 
in remainder; it is essential to bring in also the 
owner of the first vested estate in remainder or re- 
There is no such privity between a life 
tenant and a vested remainderman in esse that the 
presence of a life tenant as a party by representa- 
tion makes the remainderman a party.'® 


So also 


So it has 
contingent remaindermen in esse 
parties in their own person.14 A 


vested remainderman may serve as a representative 
Where there is a trustee in the class 


consideration, he is a necessary 


dering such sale and reinvestment 
will be binding on grandchildren who 
may thereafter be born, as their in- 
terests are identical with those in 
being. Hale vy. Hale, 146 Ill. 227, 33 
NE 858, 20 LRA 247. See also Har- 
rison v. Wallton, 95 Va. 721, 30 SH 
372, 64 AmSR 830, 41 LRA 703 (to 
same effect). 


12) Long ev. puLOn es 62.5 Mdiarcor 
Downin v. Sprecher, 35 Md. 474; Wat- 
son v. Watson, 56 N. C. 400; William- 
son v. Jones, 43 W. Va. 562, 27 SE 
ane 64 AmSR 891, 38° LRA 

[a] The life tenant is not a suffi- 


cient party to represent an estate, ex- 
cept in cases of partition simply, or 
where the object of the suit is to 
collect debts or enforce a lien upon 


aie Downin v. Sprecher, 35 Md, 
[b] The life tenant and a contin- 


gent remainderman in esse cannot 
represent other contingent remain- 
dermen not in esse so as to bind 
their interests. Justice v. Guion, 

5 Williams y. Hassell, 
74 _N. C. 434 


[c] A trustee for life and his ces~ 
tuis que trust do not represent un- 
born contingent remaindermen in a 
proceeding for the sale of the whole 
estate. Long vy. Long, 62 Md. 33. 
But see Markle’s Hst., 182 Pa. 378, 
38 A 612 (holding on particulai facts 
that remaindermen were represented 
by the trustee); Faulkner v. Davis, 
18 Gratt. (59 Va.) 651, 98 AmD 698 
(where unborn contingent remainder- 
men were held sufficiently _repre- 
sented by tenant for life and trus- 
tee to convey on termination of par- 
ticular estate). 

13. Williamson vy, Jones, 43 W. 
Va. 562, 27 SE 411, 64 AmSR 891, 38 
LRA 694; Finch v. Finch, 2 Ves. 491, 
28 Reprint 315. 

[a] Owners of vested estates in 
reversion and remainder, whether by 
legal or equitable title, are indispen- 
sable parties to a chancery suit to 
sell the fee; and the presence as par- 
ties of a tenant. for life, or of the 
trustee holding for them, does not 
make them parties by representation, 
and a sale under the decree will not 
affect or pass their right in the land. 
Leggett v. Mutual L. Ins. Co., 64 
Barb, (N. Y.) 23 [rev upon another 
point in 53 N. Y. 394]; Williamson 
v. Jones, 43 W. Va. 562, 27 SE 411, 
64 AmSR 891, 38 LRA 694. See also 
supra §§ 268, 277. 

14. Farr v. Gilreath, 23 S. C. 502; 
Moseley v. Hankinson, 22 S. C. 323; 
Leroy v. Charleston, 20 S, C. 71; Bofil 
yv. Iisher, 24 S, C. Eq. 1, 55 AmD 627, 
But see supra § 264. 

15. Champlin y. Champlin, 4 Edw. 

CNE SY 228s 

16. McArthur v: Scott, 113 U. S. 
340, Ib S@t Ob2° "28" Treats 105: 

fa] A trustee may represent re- 
maindermen. Sweet v. Parker, 22 
N. J. Ea. 453; Markle’s Hst.,-5 Pa. 
Dist. 47, 17> Pa, Co; 337. 
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Right to appeal from decree. A person so entitled 
in remainder and afterward becoming entitled in 
possession may appeal from a decree made against 
a person having a prior estate of inheritance, and 
cannot avoid the effect of the decree by a new bill.1” 

Contingent limitations and executory devises to 
persons not in being may in like manner be bound 
by a decree against a person claiming a vested es- 
tate of inheritance.t® Indeed, the doctrine of rep- 
resentation has been said to be especially applicable 
to this class of cases, as it would be highly in- 
convenient and unjust that all the rights of all the 
parties in being should be required to await the 
possibility of birth of new claimants until the pos- 
sibility of such birth has become extinet.1? Never- 
theless in a few cases it is held that the interests of 
unborn contingent remaindermen cannot be adjudi- 
cated until they have become vested.?° 

Person seized of defeasible estate. Where a per- 
son 1s seized of an estate in fee, defeasible by a con- 
ditional limitation, shitting use, or executory de- 
vise, the inheritance is not represented merely by 
the person who has the defeasible estate,?4 and a 
person in being claiming under a limitation by way 
of executory devise, not subject to any preceding 
vested estate of inheritance by which it may be de- 
feasible, must be made a party to a bill affecting his 
rights.?? 

17. Mitford &.T. Eq. Pl. p 264; 
Giffard v. Hort, 1 Sch. & Lef. 386. 

18. U. S.—McArthur v. Scott, 113 
U. S: 340, 5 SCt 652, 28 L. ed. 1015. 

Md.—Long v. Long, 62 Md. 33. 

N. .Y.—Kent v.) St. . Michael’s 
Church, 136 N. Y. 10, 32 NE 704, 32 


AmSR 693, 18 LRA 331; Townshend 
v. Frommer, 125 N. Y. 446, 26 NE 


personally 
Davis, 18 Gratt. 


power, by 


EQUITY 


cause it is impossible to make them 
parties.” 
(59 Va.) 651, 
98 AmD 698. (2) 
tion is, whether the Court has the 
its decrees, 
the contingent titles of unborn re- 
maindermen, who, from the nature of [a] 
things, cannot be made parties, or be 
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Contingent remaindermen as representatives. Con- 
tingent remaindermen without any vested interest 
cannot represent subsequent remaindermen or ten- 
ants in tail.?? : : 

Change of interest pendente lite. If a person en- 


titled to an interest prior in limitation to any es- _ 


tate of inheritance before the court should be born 
pending the suit, that person must be brought be- 
fore the court by a supplementary proceeding,** and 
if by the determination of any contingency a new 
interest should be acquired, not subject to destruc- 
tion by a prior vested estate of inheritance, the per- 
son having that. interest must be brought before the 
court in like manner; and if by the death of the 
person having, when the suit was instituted, the first 
estate of inheritance, that estate should be deter- 
mined, the person having the next estate of inheri- 
tance and all the persons having prior interests must 
be so brought before the court.?° 

Guardian ad litem. In some states provision is 
made for appointing a guardian ad litem to repre- 
sent the interests of unborn and contingent remain- 
dermen.”° 

Class subject to open and let in after-born mem- 
bers. Where the legal title to an estate is vested in 
a class subject merely to open and let in after-born 
children, the members of the class in being at any 
given time represent not only themselves but also 


Kq. 475. 

Faulkner  v. Tenn.—Ferriss vy. Lewis, 2 

690, | Ch. 291. 

“But the ques- Eng.—Sherrit v. Birch, 3 Bro. Ch. 
229, 29 Reprint 505; Goodess v. Wil- 
liams, 2 Y. & Coll, 595, 21 EngCh 
595, 63 Reprint 266. 
Posthumous heir.—In McCon- 
nel y. Smith, 39 Ill. 279, the lands 


Tenn. 


to alienate 


805. 

S. C.—Leroy v. Charleston, 20 S. C. 
71; Bofil v. Fisher, 24 S. C. Eq. 1, 55 
AmD 627; Van Lew v. Parr, 19 S. C. 
Eq. 3381; Trescot v. Smyth, 6 S, C€. 


Eq. 486. 

Tenn.—Ferriss v. Lewis, 2 Tenn. 
Ch, 291. 

Va.—Harrison v. Walliton, 95 Va. 


nee 30 SE 372, 64 AmSR 830, 41 LRA 
Eng.—Goodchild vy, Terrett, 5 Beav. 
398, 49 Reprint 632; Finch vy. Finch, 
2 Ves. 491, 28 Reprint 315 [quot with 
appr McArthur vy. Scott, 113 U. S. 
340, 401, 5 SCt 652, 28 L. ed. 1015]. 
19. U. S.—McArthur vy. Scott, 113 
U. S. 340, 5 SCt 652, 28 L. ed. 1015. 
Ill.—Hale v. Haile, 146 Ill. 227, 33 


"NE 858, 20 LRA 247: Dodge v. Cole, 


97 Til. 338, 37 AmR 111. 

Md.—Long v. Long, 62 Md. 33. 

N. Y.—Mead v. Mitchell, 17 N. Y. 
210, 72 AmD 455, 5 AbbPr 92. 
me C.—De Leon vy. Barrett, 22 S. C. 

Va.—Harrison y. Wallton, 95 Va. 
(21,. 30° SE 372, 64 AmSR 830, 41 
LRA 703. 

{a] Reason for rule.—(1) “This 


‘rule of representation often applies 


to living persons, who are allowed 
to be made parties by representation 
for reasons of convenience and jus- 
tice, because, their interests will be 
sufficiently defended by others who 
are personally parties, and who have 
motives, both of self interest and af- 
fection to make such defence; and it 
is therefore considered unnecessary 
to make such living persons parties, 
and indeed improper to do so, and 
thus compel them to litigate about 
an interest which may never vest in 
them. But the rule also often, and 


' a fortiori, applies to persons not in 
| being, and who of course may never 


be in being, who are allowed to be 
made parties by representation for 
reasons, not only of convenience and 
justice, but of necessity also, be- 


represented in the proceedings before 
the Court; or to alienate the contin- 
gent titles of persons, who, though 
in esse, are resident in other States, 
or in foreign lands, whose residences 
and even whose names are unknown. 
To say that the Court could not 
under circumstances like these con- 
vey away the fee, would be to as- 
sert a doctrine that would render 
conditional limitations and _ contin- 
gent remainders an intolerable evil 
to a growing and prosperous com- 
munity. Thus to shackle estates 
withowt the power of relief, unless 
every person having a_ contingent 
and possible interest could be brought 
before the Court . would be to 
sacrifice the rights and interests of 
the present generation to those of 
posterity, and of citizens to aliens. 
If the whole property of the country 
were thus situated, it is obvious that 
all improvement and advance would 
be completely checked.’ Bofil  v. 
Fisher, 24 S. C. Ha. 1, 6, 55 AmD 627 
{quot with appr Hale v. Hale, 146 
Tll. 227, 259, 33 NE 858, 20 LRA 247]. 
(3) “It would certainly be unreason- 
able and unjust that a party having 
a charge upon an estate affecting 
the whole fee should be delayed or 
embarrassed in enforcing his claim 
because of limitations by way of re- 
mainder to persons whom it might be 
impossible or improper to make par- 
ties to the cause. To obviate this 
difficulty, the doctrine or virtual rep- 
resentation has been introduced.” 
Harrison v. Wallton,. 95 Va..721, 725, 
aes SE 372, 64: AmSR 830, 41 LRA 
703. 

20. Justice v. Guion, 76 N.C. 442; 
Williams vy. Hassell, 74 N. C, 434; 
Grissom v. Parish, 62 N. C. 330; Wat- 
son v. Watson, 56 N. C. 400; Thomas 
v. Poole, 19):S: GC. 323. 

21. Md.—Long v. Long, 62 Md. 33. 

N. Y.—Jackson vy. Edwards, 7 
Paige 399 [aff 22 Wend. 498]. 

S. C.—William v. Holmes, 25 S. C. 


of a testator were charged with his 
debts by his will as well as by law. 
The legatee under the will died, and 
the creditors of the testator filed a 
bill in chancery to enforce their lien 
against such lands, bringing into 
court as defendants the executor of 
the testator and all the heirs of the 
legatee, he being without issue. 
They obtained a decree for the sale 
of the lands, and the lands were 
sold, after which it appeared that a 
posthumous heir had been born to 
the legatee after such decree was ren- 
dered, whereby the former heirs of 
the legatee ceased to be heirs, al- 
though that fact was not known in 
the state at the time of the sale. It 
was held that, since the real heir was. 
not a -party to the proceeding in 
which the decree was rendered, it 
was void as to him, and, being void 
as to him, the purchasers at that 
sale took no title. 

22. Sherrit v. Birch, 3 Bro. Ch. 229, 
29 Reprint 505; Anonymous, 2 Eq. 
Cas. Abr. 166, 22 Reprint 141; Hand- 
cock v. Shaen, Colles 122, 1 Reprint 
211; Mitford & T. Eq. Pl. p 265. 

23. Cannon v. Barry, 59 Miss. 289, 
305 (where, it was said that “it is 
only where the first tenant in tail 
in esse has a vested estate of in- 
heritanee that he is held to so far 
represent all subsequent tenants in 
tail as to dispense with the necessity 
of joining them. The doctrine does 
not apply to a contingent remainder- 
man with no vested interest’); Wil- 
liams v. Hassell,.74 N. C. 434. 

24. Mitford & T. Eq. Pl. p 265; 
and cases intra note 25. But see 
Palmer v. Flower, L. R. 13 Eq. 250: 
(where the court dispensed with the 
presence of a newly born child in 
the same interest as those already 
before the court). 

25. Devonsher v. Newenham, 2 
Sch. & Lef. 199; Mitford & TT. Eq. 
Pl. p; 264. 

26. See statutory provisions. See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 294-298] 


the persons not born, in any litigation with refer- 


ence to the estate.27 


[§ 295] (d) 


adequately represented.?§ 
[§ 296] 


not be brought in.?9 


also Loring y. Hildreth, 170 Mass. 
328, 49 NE 652, 64 AmSR 301, 40 
LRA 127 (holding that persons yet 
unascertained and unborn are not de- 
prived of their rights without due 
process of law by making them de- 
fendants in a bill to remove a cloud 
upon title and having them repre- 
sented by a guardian ad litem ap- 
pointed under the statute); Gordon 
v. Green, 113 Mass. 259 (holding that 
the solicitors of a trustee filing a 
bill to obtain instructions cannot be 
appointed to represent supposed 
beneficiaries). ‘ 

27. Hale v. Hale, 146 Ill. 227, 33 
NE 858, 20 LRA 247; Kent v. St. 
Michael’s -Churchi: '136.9N. “Y..°10;°32 
NE 704, 32 AmSR 693, 18 LRA 331; 
Williams y. Hassell, 74 N. C. 434; 
Watson vy. Watson, 56 N. C. 400; Har- 
cison hy. Wallton, 95 Va. C21)" 30. SE 
372, 64 AmSR 830, 41 LRA 7038. 

{a] Born children of a class may 
represent unborn children of the 
same class, when the remainder is 
vested subject to open and let in, ete. 
But when the remainder is contin- 
gent on survival, ete., the contingent 
remaindermen in esse cannot repre- 
sent unborn members of the class, 


for they may not survive. Williams 
Way diassell,* 74. -N. Cr 434.7 Butesee 
Downin _v. Sprecher, 85 Md. 474 


(holding that the interests of after- 
born devisees of a class could be 
destroyed neither by the life tenant 
nor by the sons in esse); Wilson v. 
Schaefer, 107 Tenn. 300, 64 SW 208. 

[b] Parties in partition.—‘“In the 
case of a strict partition, by division 
of the land itself, it is sufficient to 
make the present owner, or, in some 
cases, the tenant for life of each 
share, a party, because the interest 
of those who come after him is not 
otherwise affected than by being 
changed from an estate in common 
to an estate in severalty. Wills v. 
Slade, 6 Ves. Jr. 498, 31 Reprint 1163; 
Gaskell v. Gaskell, 6 Sim. 643, 9 
EngCh 6438, 58 Reprint 735; Clemens 
v. Clemens, 37 N. Y. 59; Calvert on 
Parties 60, 259. In the case of a 
partition by sale of the land, and 
a division or investment of the pro- 
ceeds according to the interests in 
the several shares, the interests of 
all persons in the proceeds corres- 
pond to their respective interests in 
the land, and are secured by the de- 
eree of sale. Mead v. Mitchell, 17 
Neva.) 210) o72 (Aim) 455; Basnett _v. 
Moxon, L. R. 20 Eq. 182. But a de- 
eree for partition of either kind, 
which cuts off remaindermen, not 
then in esse, from having, when they 


come into being, any interest in 
either land or proceeds, does not 
bind them. Monarque v. Monarque, 


80 N. Y. 320, 8 AbbNCas 102; Downin 
v. Sprecher, 35 Md. 474.” McArthur 
v. Scott, 113 U. S. 340, 401, 5 SCt 
652, 28 L, ed. 1015. See-also Parti- 
tion [30 Cyc 201 et seq]. 

In foreclosure suit see Mortgages 
EoTey eid oo, |. 

28. Noble v. Gadsden Land, ete., 
Co., 133 Ala. 250, 31 S 856, 91 AmSR 
27; Morton v. New Orleans, etc., RR. 
Co., 79 Ala. 590; Brown vy. Brown, 
86 Tenn. 277, 6 SW 869, 7 SW 640; 
Ferriss v. Lewis, 2 Tenn. Che 2:91; 
See also supra § 274; and infra § 299. 


| Persons Unknown. Persons who 
ordinarily should be parties, but who are unknown 
may be omitted, where they belong to a class all 
having similar rights and some of such class are 
actually before the court, so that the interest is 


(e) Persons beyond Jurisdiction. 
doctrine of parties by representation may be in- 
voked to dispense with parties, otherwise necessary, 
who are beyond the jurisdiction, and therefore can- 


EQUITY 


[§ 298] 


The 
ties.°? 
ties;3% but, 


as 


[§ 297] h. Other Exceptions. 
a liability may be omitted when he is insolvent and 
those before the court would not be benefited by 
having him brought in.*° 
D. Proper but Not Indispensable Par- 
ties °'—1. In General. The general and fundamental 
rule as to parties in equity, as already seen, is 
that all persons interested in the controversy which 
is the subject of the action should be made par- 
Such persons are manifestly proper par- 
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One subject to 


already explained, this general 


rule is merely a rule of convenience, and will not 


be enforced where its enforcement would be im- 


29. Carson vy. Robertson, 5 F. Cas. ! 
No. 2,466, Chase 475 [rev on other 
grounds 19 Wall. 94, 22 L. ed. 178]; 
Culley v. Elford, 187 Ala. 165, 65 S 
381; Noble v. Gadsden Land, ete., Co., 
H2SYcALA. LADO ole SOO ok AEs 27-5 
State v. Webb, 97 Ala. 111, 12 S 377, 
38 AmSR 151; Morton v. New Or- 
leans, ‘etc., R. Co., 79 Ala, 590. See 
also supra § 274; and infra § 299. 

[a] Service by publication.—aA. 
statute authorizing and _ requiring 
service by publication against non- 
residents does not impair the rule 
permitting the omission of numerous 
parties. McCaleb vy. Crichfield, 5 
Heisk. (Tenn.) 288. But see Cassidy 
v. Shimmin, 122 Mass. 406 (holding 
that mere temporary absence does 
not necessarily excuse joinder where 
service by publication is authorized). 

80... Couch v: Terry, 12° Ala. 225; 
Van Cleef v. Sickles, 5 Paige (N. Y.) 
505; Holsberry v. Poling, 38 W. Va. 
186, 18 SE 485; Bruce vy. Bickerton, 
18 W. Va. 342. 

[a] Insolvent principal. Where 
one proceeds against sureties of a 
deceased debtor, a mere allegation of 
insolvency will not excuse the omis- 
sion of his representatives; it must 
appear that he was so destitute of 
property that nothing could be real- 
ized from his estate. Roane v. 
Pickett, 7 Ark. 510. 

31. Classification of parties see 


supra § 275. 


32. See supra § 253. 
33. U. S.—Simplex Electric Heat- 
ing Co. v. Leonard, 147 Fed. 744; 


Howe, etc., Co. v. Haugan, 140 Fed. 
182; Union Stock Yards Nat. Bank vy. 
Moore, 79 Fed. 705, 25 CCA 150; Ward 
v. San Diego Land, etc., Co., 79 Fed. 
665; Gest v. Packwood, 39 Fed. 525; 
Consolidated Safety-Valve Co. v. Ash- 
ton Valve Co., 26 Fed. 319; Goodyear 
v. Phelps, 10 F. Cas, No. 5,581, 3 
Blatchf. 91; Hatch v. Chicago, etc., R. 
Co., 11 F. Cas. No. 6,204, 6 Blatchf. 
105; Sickels v. Borden, 22 F. Cas. 
No; 12,883, “4 Blatcht. 14. 

Ala.—Moore v. Empire Land Co., 
181 Ala. 344, 61 _S 940 (participants 
in fraud charged); Dacovich y. Ca- 
nizas, 152 Ala. 287, 44 S 473; Reynolds 
v. Lawrence, 147 Ala. 216, 40 S 576, 
119 AmSR 78; Howison v. Baird, 145 
Ala. 683, 40 S 94; Sadler v. Jefferson, 
143 Ala. 669, 39 S 380; Jefferson 
County Sav. Bank v. Jeffers, 39 S 
228: Dargin vy. Hewlitt, 115 Ala. 510, 
292 8 128: Kelly v: Browning, 113 Ala, 
420, 21 S 928; Planters’, etc., Bank v. 
Laucheimer, 102 Ala. 454, 14 S 776; 
Fleming v. Gilmer, 35 Ala. 62. 

Ark.—Randolph v. Nichol, 74 Ark. 
93, 84 SW 1037; Gartland v. Nunn, 11 
Ark. 720. J 

Cal.—Tehama County v. Sisson, 152 
Gale Gio O25P. 364. 

Ga.—Andrews Co. v. Columbus Nat. 
Bank, 129 Ga. 53, 58 SE 633, 121 
AmSR 186, 12 AnnCas 616. 

Ida.—Cunningham v. Nampa Bank, 
13 Ida. 167, 88 P 975, 121 AmSR 257, 
10 LRANS 706. 

Tll.—Peirce v. Vermillion County 
First Nat. Bank, 181 Ill. A. 100; 
Piano, etc., Workers’ International 
Union of America vy. Piano, etc., Sup- 
ply Co., 124 Ill. A. 353. 

Ind.—Harrah v. State, 38 Ind. A. 


495, 76 NE 443, 77 NE 747; Adtna L. 


Ins. Co. v. Stryker, 38 Ind. A. 312, 73 
NE 953, 76 NE 822, 78 NE 245. 

Iowa.—Palo Alto Banking, ete., Co. 
v. Mahar, 65 Iowa 74, 21 NW 187; 
Stringfield v. Graff, 22 Iowa 438. 

Ky.—Elizabeth Speers Memorial 
Hospital v. Makibben, 102 SW 820; 
Morton vy. Sullivan, 96 SW 807, 29 
KyL 943, 

Me.—Brown v. Haven, 12 Me. 164. 

Md.—Hill v. Reifsnider, 39 Md. 
429; Lovejoy v. Irelan, 17 Md. 525, 79 
AmD 667. 

Mass.—Everett v. Edwards, 149 
Mass. 588, 22 NE 52, 14 AmSR 462, 
5 LRA 110; Blanchard v. Cooke, 144 
Mass, 207, 11 NE 83; Parker vy. Lin- 
coln, 12 Mass,’ 16, 

Micn.—Brockett v. Lewis, 144 Mich. 
560, 108 NW 429; Carnahan v. Carna- 
han, 143 Mich. 390, 107 NW 73, 114 
AmSR 660, 8 AnnCas 53. 

Minn.—Hopkins vy. Baremore, 99 
Minn. 413, 109 NW 881. 

Miss.—State v. Mobile, etc., R. Co., 
86 Miss. 172, 38 S 732, 122 AmSR 277; 
Owens v. Owens, 84 Miss. 673, 37 S 
149; State v. Woodruff, 83 Miss, 111, 
36S 79, 37 S706; 

Mo.—Grigsby v. Barton County, 169 
Mo. 221, 69 SW 296; Goodwin. v. 
Goodwin, 69 Mo. 617; Shelton vy. Har- 
rison, 182 Mo. A. 404, 167 SW 634; 
Gratiot St. Warehouse Co. v. Mis- 
souri, ete. R. Co., 124 Mo. A. 545, 
102 SW 11; State v. Allen, 124 Mo. 
A, 465, 103 SW 1090; Sanders v.: 
Dixon, 114 Mo. A. 229, 89 SW 577. 

Nebr.—In re Ray, 109 NW 496. 

N. J.—Craighead v. Pike, (Ch.) 38 
A 296:° Randolph v.e-Daly, “16MIN. (Je 
Eq. 313; Robinson v. Davis, 11 N. J. 
Eq. 302, 69 AmD 591. 

N. Y.—Shepard v, Manhattan R. 
Co., 117 N. Y. 442, 23 NE 30; King 
v. Barnes, 109 N. Y. 267, 16 NE 332 
[aff 12 NYSt 642]; Savage v. Allen, 
54 N. Y. 458; Burrow vy. Marceau, 124 
App. Div. 665, 109 NYS 105; Mawhin- 
ney v. Bliss, 124 App. Div. 609, 109 
NYS 332 [aff 194 N. Y. 590 mem, 88 
NE 1125 mem]; Weber v. Wallerstein, 
111 App. Div. 693, 97 NYS 846; Butler 
v. Clark, 66 Hun 444, 21 NYS 415, 29 
AbbNCas 413 [142 N. Y. 636 mem, 37 
NE 566 mem]; Scott v. Guernsey, 60 
Barb. 163 [aff 48 N. Y. 106]; Towner 
v. Tooley, 38 Barb. 598; Kidd v. Den- 
nison, 6 Barb. 9; Mellen y. Banning, 
16 NYS 887; Good v. Daland, 6 NYS 
204 [app dism 117 N. Y. 631 mem, 
22 NE 1128 mem (aff 121 N. Y. 1, 24 
NE 15)]; Gere v. Dibble, 17 HowPr 
31; Reed v. Warner, 5 Paige 650; 
Smedberg v. Whittlesey, 3 Sandf. Ch. 
320. 


N. C.—Caldwell Land, ete., Co. v. 


Smith, 146 N. C. 199,'59 SE 653: 
Pedrick y. Raleigh, etce., R. Co., 143 
N. C. 485, 55 SE 877, 10 LRANS 
554. 


Ok1.—Gillett v. Romig, 17 Okl. 324, 
87 P 325 [writ of error dism 205 U. 
S535, 27 SC 789) 51s Paved 919]? 

Or.—Sturgis v. Sturgis, 5 Or. 10, 
93 P 696, 181 AmSR 724, 15 LRANS 
1034. 

Pa.—Bellevue Borough v. Manufac- 
turers’ Light, etc., Co.; 20 Pa. Dist. 
547; Thomas vy. Boswell, 14 Phila. 
ewes 

S. C.—Hinson vy, Pickett, 10 S. C. 
Eq. 35. 


Tenn.—Luttrell v. Knoxville, ete., 
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possible or highly ineconvenient.*4 


there is a class of persons who may properly be 
made parties under the authority of the general 
rule, and yet who are not always necessary or in- 
These persons may be sub- 
The first includes those 
persons whose interest is such that they must be 
made parties if it is practicable to bring them 
in, but who may be omitted where it is impractica- 
ble to make them parties, in other words, parties 


dispensable parties.*® 
divided into two classes: 


R. Co., 119 Tenn. 492, 105 SW 565, 
123 AmSR 737. 

Tex.—Slaton v. Anthony, (Civ. A.) 
143 SW 201; Hoskins v. Velasco Nat. 
Bank, 48 Tex. Civ. A. 246, 107 SW 
598; Combest v. Wall, (Civ. A.) 102 
SW 147; Dashiell v. Moody, 44 Tex. 
Civ. A. 87, 97 SW 843; Slade v. Ama- 
rillo Lumber Co., (Civ. A.) 93 SW 
475; Harris v. Cain, 41 Tex. Civ. A. 
139, 91 SW 866; Planters’, etc., Nat. 
Bank v. Robertson, (Civ. A.) 86 SW 
643. 

Utah.—Stevens v. South Ogden 
Land, ete. Co., 14 Utah 232, 47 PB, 81. 

Vt.—Hastings v. Belden, 55 Vt. 273. 

Va.—Meek v. Spracher, 87 Va. 162, 
12/°SH) 397. 

Wash.—McMullen v. Rousseau, 40 
Wash. 497, 82 P 883. 

W. Va.—Beckwith v. Laing, 66 W. 
Va.. 246, 66 SE 354; Norris v. Bean, 
17. W. Va. 655; Hill ~.. Proctor, 10 
W. Va. 59; Currence v. Daniels, 5 
W. Va. 418. 

Wis.—Patten Paper Co. v. Kau- 
kauna Water-Power Co., 70 Wis. 659, 
35 NW 737; Wier v. Simmons, 55 
Wis. 637, 13 NW 873. 

{a] Where a good cause of action 
is stated against one defendant, a 
good cause of action is stated against 
the other defendants also if they are 
necessary parties for any purpose to 
enable the court to give full and 
complete relief in any question in- 
volved in the litigation. Gavazzi v. 
Dryfoos, 47 Misc. 15, 95 NYS 199 [rev 
on other grounds 110 App. Div. 90, 
Oe NUYS 2100 Vs 

[b] Rate cases.—In a suit by a 
railroad company against a_ state 
commission to enjoin the enforce- 
ment of freight rates established by 
it under a _ state statute, shippers 
of articles affected by such rates may 
properly be joined as defendants as 
representatives of their class on an 
allegation that, unless enjoined, they 
will attempt to enforce such rates. 
Northern Pac. R. Co, v. Lee, 199 Fed. 
621. 

See supra § 274. 

35. U. S—Barney v. Latham, 103 
UJ. -S.4,205, 26 -L. edi. 5t4s) Kelley v: 
Boettcher, 85 Fed. 55, 29 CCA 14; 
Sioux City Terminal R., etc., Co. \v. 
‘Trust Co. of North America, 82 Fed. 
WIA OEE OCA 3 watt dan lgste 99 eo 
Sct 341, 43 L. ed. 628]. 

Ala —Elsberry v. Seay, 83 Ala. 614, 


3, S 804. 

Towa.—Beckwith v. Dargets, 18 
Iowa 3038. 

Nebr.—Jordan v. Evans, 99 Nebr. 


666, 157 NW 620. 

N. Y.—King v. Barnes, 109 N. Y. 
267, 16 NE 332; Mawhinney v. Bliss, 
124 App. Div. 609, 109 NYS 332 [aff 


194 N. Y. 590 mem, 88 NE 1125 
mem]. 
Vt.—Essex Dist. Prob. Ct. v. May, 


52 Vt. 182. 

“A defendant may be a proper, but 
not an indispensable party to the 
relief asked. In a variety of cases 
it is in the discretion of the plaintiff 
as to whom he will join as defend- 
ants. Consistently with established 
rules of pleading he may be governed 
often by considerations of mere con- 
wenience; and it may be that there 
was, or is, such a connection between 
the various transactions set out in 
the complaint as to make all of the 
defendants proper parties to the suit, 


EQUITY 


It follows that 


court.?7 


parties,’’®> but 


and to every controversy embraced 
by it,—at least, in such a sense as 
to protect the complaint against a 
demurrer upon the ground of multi- 
fariousness or misjoinder.”’ Barney 
vy. Latham, 103 U. S. 205, 214, 26 L. 
ed, 514. 

{a] Proper and indispensable par- 
ties distinguished.—(1) ‘An indispen- 
sable party is one who has such an 
interest in the subject-matter of the 
controversy that a final decree be- 
tween the parties before the court 
cannot be made without affecting his 
interests, or leaving the controversy 
in such a situation that its final de- 
termination may be inconsistent with 
equity and good conscience. Every 
other party who has any interest in 
the controversy or the subject-matter 
which is separable from the interest 
of the parties before the court, so 
that it will not be immediately af- 
fected by a decree which does com- 
plete justice between them, is a 
proper party.’ Sioux City Terminal 
Rig .etes. Covov. LDrusts Co. sof North 
America, 82 Fed. 124, 126, 27 CCA 73 
fatty UTS. S599, 9 USCtos4 1a 435k. 
ede 1628). 02), “Al proper. .party, .as 
distinguished from one whose pres- 
ence is necessary to the determina- 
tion of the controversy, is one who 
has an interest in the subject-matter 
of the litigation, which may be con- 
veniently settled therein.” Kelley v. 
epetccher, 85 Fed-..55, 64, 29 CCA 

[b] Persons held to be proper but 
not necessary parties.—Fisher v. 
Shropshire, 147 U. S. 133, 138 SCt 201, 
37 L. ed. 109; Caldwell v. Taggart, 4 
Pet. (U. S.) 190, 7 L. ed.'828; Elmen- 
dorf v. Taylor, 10 Wheat. (U. S.) 152, 
6 L. ed. 289; Cascaden vy. Wimbish, 
161 Fed. 241, 88 CCA 277; Brumby v. 
Jones, 141 Fed. 318, 72 CCA 466; 
Plume, ete., Mfg. Co. v. Baldwin, 87 
Fed. 785; Kelley v. Boettcher, 85 Fed. 
55, 29 CCA 14; Billings v. Aspen Min., 
etc., Co., 51 Fed. 338, 2 CCA 252, 53 
Fed, 250,.3 CCA: 69 [app dism. 150 
ON See 3 Ld a SCt 40137 | le vedaO8Gi: 
Hamilton v. Savannah, ete., R. Co., 
49 Fred. 412; Joy v. Wirtz, 13 F. Cas. 
No. 7,554, 1 Wash.. C. C. 517; Van 
Bokkelen v. Cook, 28 F, Cas, No. 16,. 
831, 5 Sawy. 587; Taylor v. Newton, 
152 Ala. 459, 44 S 5838; Merrit v. Cof- 
fin, 152 Ala: 474, 44 S 622; Worthing- 
ton v. Miller, 134 Ala. 420, 32 S 748; 
Tompkins v. Levy. 87 Ala. 268, 6 S 


346, 18 AmSR 31; Ogletree v. Mce- 
Quaggs, 67 Ala. 580, 42 AmR 112; 
Millsap vy. Stanley, 50 Ala. 319; 


Twelves v. Nevill, 39 Ala. 175; Ozley 
v. Ikelheimer, 26 Ala. 332; Smith v. 
Rogers, 1 Stew. é& P..:CAla.) 327; 
Clarke v. School Dist. No. 16, 84 Ark. 
516, 106 SW 677; Louvall v. Gridley, 
70 Cal. 507, 11 P.777; Raynor v. Mint- 
zer, 67 Cal.}159,, 7:P 431;: Watson. vy. 
Wells, 5 Conn. 468; Willingham v. 
Huguenin, 129 Ga. 8385, 60 SE 186; 
Ellesworth v. McCoy, 95 Ga. 44, 22 
SE 39; Jackson v. Waters, 10 Ga. 546; 
California Cons. Min. Co. v. Manley, 
10 Ida. 786, 81 P 50 [app dism 203 
UW. S079, 27 SCt 779, bi du. ed. 32613 
Dowie v. Sutton, 227 Ill. 183, 81 NE 
395, 118 AmSR 266; Rose v. Swann, 
56 Ill. 87; McCleary vy. Babcock, 169 
Ind, 228, 82 NE 453; Busse v. Schaef- 
fer, 128 Towa 319, 103 NW 947; Beck- 
with v. Dargets, 18 Iowa 303; Proctor 


|Coal Co, v. Tye, 123 Ky. 381, 96 SW 
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with separable interests.2* This class corresponds 
to the class designated ‘‘necessary parties’’ in the 
classification adopted by the United States supreme 
The second class of proper parties in- 
cludes those parties whose interest is such that 
they may be made parties or omitted at the op- 
tion of plaintiff without regard to -whether or not 
it is practicable to bring them in. 
herein and usually termed ‘‘formal’’ or ‘‘nominal 


This elass 1s 


in the books the term ‘‘proper 


512, 29 KyL 804; St. Geme v. Bolmare, 
HTa. 2382 Al Seo 7s Parker ty, bags 
coln, 12 Mass. 16; Bridgman y. McIn- 
tyre, 150 Mich. 78, 113 NW 776; Sweet 
v. Converse, 88 Mich. 1, 49 NW 899; 
Holcomb vy. Mosher, 50 Mich. 252, 15 
NW 129; Showers vy. Robinson, 43 
Mich. 502, 5 NW 988; Cannon v. 
Barry, 59 Miss. 289; Picot v. Bates, 
39 Mo, 292; Farmers, etce., Bank v. 
Robinson, 96 Mo. A. 385, 70 SW 372; 
Wood v. Speck, 78 Nebr: 435, 110 NW 
1001; Pruden v. Williams, 26 N. J. 
Eq. 210; Monmouth County Mut. F. 
Ins, Co. v. Hutchinson, 21 N. J. Ea. 
107; Pond v. Harwood, 139 N. Y. 111, 
34 NE 768; Townsend v. Bogert, 126 
N.Y. 370, 27 NE 555, 22 AmSR 835; 
Thompson v. Erie R, Co., 45 N. Y. 468; 
Briggs v. Davis, 20 N. Y. 15, 75 AmD 
363; Maneely v. New York, 119 App. 
Div. 876, 105 NYS 976; McNeal v. 
Hayes Mach, Co., 118 App. Div. 130, 
103 NYS 312; Hammond v. Hudson 
River Iron, etc., Co., 20 Barb. (N. YD 
378; Huggins v. King, 3 Barb. (N. Y.) 
616; Schuyler v. Schlicht,. 17 NYS 
930;, Walsh y. Rutgers. F. Ins. Co., 
13. AbDbPr.. GN. LY.) 333; Van \Cleef. wa 
Sickles, 5 Paige (N. Y.) 505; Child v. 
Brace, 4 Paige (N. Y.) 309; Hallett 
v. Hallett, 2 Paige (N. Y.) 15; Edmes- 
ton v. Lyde, 1 Paige (N. Y.) 637, 19 
AmD 454; Ormond vy. Connecticut 
Mut. L. Ins. Co., 145 N, C. 140, 58 SE 
997; Brantly ;v. Kee, 58 N.. GC... 332; 
Hill v. Herndon, (Tex. Civ. A.) 89 SW 
8138; Missouri, etc., R. Co. v. Keahey, 
37 Tex. Civ..,.A,. 330,83 > SW. 1102; 
Howard v. Landsberg, 108 Va. 161, 60 
SE 769; Lynchburg Iron Co. v. Tay- 
loe, 79 Va. 671; Forster v. Raznik, 46 
Wash. 692, 91 P 252; Espy Hst. co. 
v. Pacific County, 40 Wash. 67, 82 P 
129; Ritterhoff vy. Puget Sound Nat, 
Bank. 3%, (Washte76,. 009) 62.601 tad OF, 
AmSR 791; Telulah Paper Co. v. Pat- 
ten Paper Co., 132 Wis. 425, 112 NW 
522; Field v. Leiter, 16 Wyo. 1, 90 
P 378, 92 P 622, 125 AmSR 997; Meux 
v. Maltby, 2 Swanst, 277, 36 Reprint 
621; Cockburn v. Thompson, 16 Ves. 
Jr. 325, 33 Reprint 1006. 

{[c] Discretion of court.—Whether 
a proper but not necessary party to 
the determination of a suit shall be 
made a party lies in the discretion 
of the court to which application 
therefor is made. Stewart v., Lud- 
wick, 29 Ind. 230. 

36. See infra § 299, 

37. Waterman vy. Canal-Louisiana 
Bank: etc.,,: Go. 2154U.S8.. 33,680) Se 
10, 54 L. ed. 80; Minnesota v. North- 
ern Securities bo., 184 U. S, 199, 22 
SCt 308, 46 L. ed. 870; Califernia v. 
Southern. Pac, R. Co., 157 Us Sx 229, 
15 SCt 591, 39 L. ed. 683; Kendig v. 
Dean, 97 U. S. 423, 24 L. ed. 1061; 
Williams v. Bankhead, 19 Wall. (U. 
S.) 563, 22 L. ed. 184; Ribon v. Chi- 
cago, ete.) R..Co.,- 16. Wall.,: CU... SS). 
446, 21 L. ed. 367; Coiron v. Millau- 
don, 19 How. (U. S.) 113,15 L. ed. 
575; Shields v. Barrow, 17 How. (U. 
S.)) 180), 15 ae, ed... 158: .Sloux, - City 
Terminal R., <€tc., Coriv.<Trust.Co. of 
North America, 82 Fed. 124, 27 CCA 
73. -(aff. 173 U.oS: 99,rcb9-SCty 341. 4s 
L. ed. 628]; Chadbourne vy. Coe, 
Fed. 479, 2/CCA 327;: Alexander vy. 
Horner, 1 F. Cas. No. 169, 1 McCrary 
634; Disbrow v. Creamery Package 
Mfg. Co., 104 Minn..17, 115 NW 751. 
See also supra § 275. 

-38. See infra §§ 301, 302. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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parties’’ is not infrequently used in a sense lim- 
Persons without interest in the 
controversy or subject matter are neither neces- 


ited to this elass,3? 


sary nor proper parties.1° 


[§ 299] 2. Parties with Separable Interests— 
tate Parties who are proper but 
not indispensable include all persons who have an 
interest in the controversy, but whose interests 
are separable from those of the parties before the 


a. Statement of Rule. 


39. _ U.S. v. United Shoe Mach. Co. 
234 Fed. 127; Mathieson vy. Craven. 
164 Fed, 471. See also cases passim; 
oe Eninieae cit: 

le . S.—McKee v. Lemon, 159 U. 
S. 317, 16 SCt 11, 40 L. ed. 165; In a 
E. T. Kenney Co., 136 Fed. 451; West 
v. ee Fed. 430, 

Ae Mey Mesvew Tilers nyo Ala. 
495, 46 S 582; Jones v. Caldwell, 116 
Ala. 364, 22 S 456; Robinson vy. Alli- 
son, 97 Ala. 596, 12 S 382%, 604; Collier 
v. Falk, 61 Ala. 105; Shrader vy. Wal- 
ker, 8 Ala. 244; Smith v. Rogers, 1 
Stew. & P. 317. 


Cal.—Matteson y. Wagoner, 147 
Cal. 739 82 P 436; Campodonico vy. 
Grossini, 66 Cal. 358, 5 P 609; De 


Peralta v. Simon, 5 Cal. 313; Hurwitz 
We Gross,(5) Calera, "614" 191" P1109: 


Colo.—Wilson y. Kent, 38 Colo. 492, 
88 P 461;-Peo v. Tool, 35 Colo. 225, 
86 'P 224-229, 231, 117 AmS 198, 
6 LRANS 822. 

Fla.—Taylor vy. Matthews, 53 Fla. 
776, 44 S 146. 

Ill.—Glanz v. Miller, 230 Ill. 196, 


82 NE 591; Hertel v. Boismenue, 128 
Til. A, 322 [aff 229 Ill. 474, 82 NE 


PAS Re 
State v. Wimer 166 Ind. 530, 


Ind. 
77 NE 1078; Westerfield v. Spencer, 
61 Ind..339; Cleveland, etc., R. Co, v. 
Osgood, 36 Ind. A. 34, 73 NE 285. 

Mass.—Pennell v. Lothrop, 191 


Mich.—Clinton Tp. v. Teachout, 150 
Mich. 124, 111 NW 1052; Chapoton v. 
Prentis, 144 Mich. 283, 107 NW 879. 

Miss.—Lawson v. Bonner, 88 Miss. 
235, 40 S 488, 117 AmSR 738; Sim- 
mons vy. Ingram, 60 Miss. 886. 

Mo.—Clark vy. Carter, 200 Mo. 515, 
98 SW 594; Hough v. Jasper County 
Light, éte., Co., 127 Mo. A. 570, 106 
Sw 547. 

N. J.—Grassmann y. Bonn, 30 N. J. 
Eq. 490; Van Keuren y. McLaughlin, 
21 N. J. Eq. 163; Monmouth County 
Mut. F. Ins. Co. vy. Hutchinson, 21 N. 
J. Eq. 107; Vanderpool v. Vanderpool, 
Need. Ls Os 

N. Y.—Erie County Sav. Bank v. 
Schuster, 187 N. Y. 111, 79 NE 843; 
Allison Brothers Co. v. Hart, 56 Hun 
282, 9 NYS 692; Knowlton vy. Mickles, 
29 Barb. 465; Sonn y. Kennedy, 51 
Mise. 234, 100 NYS 885; Buford v. 


_ Mass. 357, 77 NE 842. 


' Equitable L. Assur. Soc., 98 NYS 152. 
N 


. C.—Edney v. King, 39 N. C. 465. 
Oh.—Olin y. Hungerford, 10 Oh. 
68 


268. 

Okl.—Bennett v. Bennett, 15 OkI. 
286, 81 P 632, 7 LRA 864 [aff 208 U. 
S500, 28) SOL 356, 52 1. -ed.2590]. 

S. C.—Dixon. v. Roessler, 76 S.C. 
415, 57 SE 203. 

Tex.—Brundige v, Rutherford, 57 
Tex. 22; Ragley v. Godley, (Civ. A.) 
90 SW 66; Sanger v. Corsicana Nat. 
Bank, (Civ. A.) 87 SW 737; Zieschang 
v. Helmke, (Civ. A.) 84 SW 436. 

Vt.—McLane y. Johnson, 59 Vt. 237, 
9 A 837. 

See also supra § 254. 

[a] Bepresentative of decedent.— 
In a suit by an heir of a son of tes- 
tator to determine and recover her 
share under the will, where she 
claims nothing as heir of the son, but 
only under the will, the representa- 
tive of the son is neither an _indis- 
pensable nor a proper party. Mathie- 
son v. Craven, 164 Fed. 471. 

41. U. S.—Waterman v. Canal- 
Louisiana Bank, etc., Co. 215 U. Ss. 
33, 30 SCt 10, 54 L. ed. 80; Minnesota 
v. Northern Securities Co., 184 U. S. 
199, 22 SCt 308, 46 L. ed. 870; Cali- 
fornia v. Southern Pac. R. Co., 157 


EQUITY 


science.*t 


omitted. 


WS. 229, doe SCt 591398 li. ‘ed. 683, 
Kendig.'v. Dean) 97Us 'S. 423,94 Ta. 
ed. 1061; Omaha Hotel Co. v. Wade, 
97 U. S. 13, 24 L. ed. 917; Williams 
v. Bankhead, 19 Wall. 563, 
184; Ribon y. Chicago, etc., R. Co., 
16 Wall. 446, 21 L. ed. 367; New York 
Fourth Nat, Bank vy. New Orleans, 
ete. ;"R..Co:, 1h wall 624) 20 Ded. 
82; Barney v. Baltimore, 6 Wall. 280, 
18 L. ed. 825; Shields v. Barrow, 17 
How. 130, 15 L. ed: 158; Hagan v. 
Walker,, 14 How. 29, 14 L. ed. 312; 
Story v. Livingston, 13 Pet. 359, 10 
L. ed. 200; Vattier v. Hinde, 7 Pet. 
252, 8 L. ed. 675; Mallow v. Hinde, 
12 Wheat. 193, 6 L. ed. 599; Harding 
v. Handy, 11 Wheat. 103, 6 L. ed. 
429; Elmendorf vy. Taylor, 10 Wheat. 
152, 6 L.-.ed. 289; Osborn v. U. S. 
Bank, 9 Wheat. 738, 6 L. ed. 204; 
Cameron v. McRoberts, 3 Wheat. 591, 
4.1. ed.’ 467;" Russell” vy. ‘Clark, 7% 
Cranch 69, 3 IL. ed. 271; ‘Brown v. 
Crawford, 252 Fed. 248; Ex p. Equita- 
ble Trust Co., 231 Fed. 571, 145 CCA 
457; Grigsby v. Miller, 231 Fed, 521; 
Thomas v. Anderson, 223 Fed. 41, 138 
CCA 405; Silver King Coalition Mines 
Co. v. Silver King Cons, Min. Co., 204 
Fed. 166, 122 CCA 402, AnnCas19#8B 
571; O’Neil v. Wolcott Min. Co.,, 174 
Fed. 527, 98 CCA 309, 27 LRANS 200; 
Lawrence v. Southern Pac, Co., 165 
Fed. 241; Rogers vy, Penobscot Min. 
Co., 154 Fed. 606, 83 CCA 380; Per- 
kins v. Hendryx, 149 Fed. 526; Ed- 
wards v. Mercantile Trust Co., 124 
Fed. 381; Mackay v. Gabel, 117 Fed. 
873; Donovan vy. Campion, 85 Hed. 71, 
29 CCA 30; Sioux City Terminal R., 
etc., Co. v. Trust Co. of North Amer- 
ica,, 82 Fed, 124, 27 CCA 73 [aff 173 
U. S:., 99, 19 SCt 341, 43 L. ed. 628]; 
Union Mil}, ete., Co. v. Dangberg, 81 
Fed. 73; Smith vy. Lee, 77 Fed. 779; 
Collins Mfg. Co. v. Ferguson, 54 Fed. 
721: Chadbourne v. Coe, 51 Fed. 479, 
2 CCA 327; Billings v. Aspen Mtn., 
ete., ‘Co., 51 Fed. 838, 2 CCA 252, 52 
Fed. 250, 3 CCA 69 [app dism 150 U. 
S) 31) 14. SCt 4) 37 1. ved? 986]; Ham- 
ilton v. Savannah, etce., R. Co., 49 
Fed. 412; Holly Mfg. Co. v. New 
Chester Water Co., 48 Fed. 879 [app 
dism 53 Fed. 19, 3 CCA 399 (app dism 
145), U.S. 648) 12, SCt 985, 36, Lied. 
856)1; Hays v. Humphreys, 37 Fed. 
283: Jessup vy. Illinois Cent. R. Co., 
36 Fed. 735; Hazard v. Durant, 19 
Fed, 471; Cole Silver Min. Co. v. Vir- 
ginia, etc., Water Co., 6 F. Cas, No. 
2,989, 1 Sawy. 470, 6 EF. Cas. No. 
2,990, 1 Sawy. 685; Fields v. Lamb, 
9 F. Gas. No. 4,775, Deady 430; Gray 
v. Larrimore, 10 F. Cas. No. 5,721, 
2 Abb. 542, 4 Sawy. 638; Heriot v. 
Davis, 12 F. Cas. No. 6,404, 2 Woodb. 
& M. 229; Jewett _v. Cunard, 13 F. 
Cas. No. 7,310, 3 Woodb. & M. 277; 
Joy v. Wirtz, 13 F. Cas. No. 7,554, 
1 Wash. C .C. 517; Tobin v. Walkin- 
shaw, 23 F. Cas. No. 14,068, McAll. 
26: U. S. v. Parrott, 27 F. Cas. No. 
15,998, McAll. 271; Van Bokkelen v. 
Cook, 28 F. Cas. No. 16,831, 5 Sawy. 
587; West v. Randall, 29 F. Cas. No. 
17,424, 2 Mason 181. 


‘Ala.—Marr v. Southwick, 2 Port. 
ows : 

Ark.—Apperson vy. Burgett, 33 Ark. 
328. 

Cal.—Lytle Creek: Water Co. v. 


Perdew, 65 Cal. 447, 4 P 426; Waring 
v. Crow, 11 Cal. 3866. 
Colo.—Pollard v. Lathrop, 12 Colo. 
17d 220 | Pe bale! Buck vv. Webb, 7 Colo. 
ja tl Sle : 
gi) oe ee isend vy. Auger, 3 Conn. 


354, 


Mass. 
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court and will not be directly and necessarily af- 
fected by a decree which does full justice between 
them and is conformable to equity and good con- 


When parties with separable interests may be 
Such persons must be made parties if 
practicable, in obedience to the general rule which 
requires all persons to be made parties who are 
interested in the controversy, in order that there 


Ga.—Thornton vy. 
Ga. 1. 
Ida.—Gilpin v. Sierra Nevada Cons. 
Min-..Co.;%2) Ida, 7(Hasb.o*696.1923 =P. 
547, 1014. 

Tll.—Winter y. Dibble, 251 Tll. 200, 
95 NE 1093; Green v. Heddenberg, 59 
Tll. 489, 42 NE 851, 50 AmSR 178; 
Starne v. Farr, 17 Ill. A. 491. 

SERENE RACY v. Rokes, 53 Me. 
110. 

Mass.—Jewett v. Tucker, 139 Mass. 
566, 2 NE 680; Cassidy v. Shimmin, 
122 Mass. 406; Palmer y. Stevens, 100 
461; Schwoerer v. Boylston 
Market Assoc., 99 Mass. 285. 

55 ae ea v. Elmore, ~ Harr. 

Minn.—Disbrow v. Creamery Pack- 
age Mfg. Co., 104 Minn, 17, 115 NW 


751. 
Miss.—McPike vy. Wells, 54 Miss. 


Hightower, 17 


136; Boisgerard vy. Wall, Sm. & M. 
Ch. 404. 

Mo.—Leyden vy. Owen, 150 Mo. A. 
102, 129 SW 984. 


N. J.—Fletcher v. Newark Tel. Co., 
55 N. J. Eq. 47, 35 A 908; Swedish: 
Evangelical Lutheran Chureh  v. 
Shivers, 16 N. J. Eq. 453; Vanwinkle 
Vv. PPS 3 N. J. Eq. 422. ' 

N's 


. Y.—Angell v. Lawton, 76 N. 
540; Davis v. New York, 14 N. Y. 
506, 67 AmD 186; Dias vy. Bouchaud, 


10 Paige 445 [rev on other grounds 
1 NY. 201, (1°"How. A; Cas. 50973 
Edmeston vy. Lyde, 1 Paige 637, 19 
mD 454; Wiser v. Blachly, 1 Johns. 


Ch. 437. 
soe C.—Brantly v. Kee, 58 N. C. 


Or.—White vy. Delschneider, 1 Or. 
254. 
Pa.—Bellevue Borough v. Manu- 
Hae Ges Light, etc., Co., 20 Pa. Dist. 
oO . 

R. I.—Sprague vy. Stevens, 37 R. I. 
DAO TAS 43 ts 

Vt.—Stimson v. Lewis, 36 Vt. 91. 

Va.—Clayton y. Henley, 3? Gratt. 
(73 Vas)” 65: 

W. Va.—Starn v. Huffman, 62 W. 
Va. 422, 59 SH 179. 

Wis.—Mash v. Bloom, 126 Wis. 385, 
105 NW 881. 

Eng.—Darwent vy. Walton, 2 Atk. 
510, 26 Reprint 707; Smith v. Hiber- 
nian Mine Co., 1 Sch. & Lef. 240; 
Cockburn vy. Thompson, 16 Ves. Jr. 
321, 33 Reprint 1005; Ackroyd v. 
Briggs, 14 Wkly. Rep. 25. 

[a] Where the interests are not 
separable, and the absent parties 
must necessarily be affected by any 
satisfactory and equitable decree 
that can be rendered, such parties 
are indispensable parties. See supra 
§§ 253, 276. 

[b] A party to a joint demand 
may be dispensed with under author- 
ity of statute. Teague v. Corbitt, 
57 Ala. 529. 

{c] Relief as to portion of fund.— 
In a suit against insurance companies 
for accounting of a trust fund, part 
of which is on deposit with the state 
auditor, he is not an indispensable 
party for relief as to the portion of 
the fund remaining in possession of 
the companies. Watson vy. National 


Wife,’ ete: “Con! 162) Med) jrisst CCAS 
380. 
[ad] Unproved allegation of inter- 


est.— Where the answer alleges that 
the property in controversy had been 
sold by defendant to a third person, 
but there is no evidence thereof, it 
is not error to render a decree 
against defendant which does not 
affect such third person. Leuders vy. 


= 


Yast oe ! a gt” ae oe 


300 [21C.J.] 


may be an end of litigation;#? but if such parties 
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[§ 299 


making them parties would oust the jurisdiction 


are beyond the jurisdiction of the court,*? or if’ | of the court, or if they are unknown * or very 


Thomas, 85 Fla. 
AmSR 255. 

42. Waterman vy. Canal-Louisiana 
Bank? ,ete,) Co;. 21 Ue 8. 30,8 60 SCE 
‘10, 54 L. ed. 80 [quot Barney v. Bal- 
timore, ,6i9Wall. GU 3S2)\s 280,18" 1. 
ed. 825]; Minnesota vy. Northern Se- 
curities Co., 184 U. S. 199, 22 SCt 308, 
46 L. ed. 499; Kendig v. Dean, 97 U. 
S. 423, 24 L. ed. 1061; Williams v. 
Bankhead, 19 Wall, (U. S.) 5638, 22 
L. ed. 184; Barney vy. Baltimore, 6 
Walle .@U..-S:) ..280, 18. Tan, .ed.. 825; 
Coiron vy. Millauden, 19 How. (U. S.) 
118, 15 L. ed. 575; Shields v. Barrow, 
ave eows. WU. Sh) 130,015, ied. 1585 
Mallow vy. Hinde, 12 Wheat. (U. S.) 
193, 6 L. ed. 599; Elmendorf v. Tay- 
lor, 10 Wheat. (U. S.) 152, 6 L. ed. 
289; Ex p. Equitable Trust Co., 231 
Fed. 571, 145 CCA 457; Continental, 
etc., Trust, etc., Bank y. Corey Bros. 
Constr; 'Co., 208, Fed: 976, 126 «CCA 
64; Slater Trust Co, y. Randolph- 
Macon Coal Co., 166 Fed. 171; Mackay 
v. Gabel, 117 Fed. 873; Donovan vy. 
Campion, 85 Fed. 71, 29 CCA 30; 
Sioux City Terminal R., etc., Co. v. 
North America Trust Co., 82 Fed. 
AT COA Coralie Vo. Wan Sanoos nko, 
SCt 341, 43 L. ed. 628]; Union Mill, 
ete., Co. v. Dangberg, 81 Fed. 73; 
Ward v. San Diego Land, etc., Co., 
79 Fed. 665; Chadbourne v. Coe, 51 
Fed, 479,.2 CCA, 327; Hays v. Hum- 
phreys, 37 Fed. 283; Alexander vy. Hor- 
ner, 1 F. Cas. No. 169, 1 McCrary 634; 
Bowman v. Wathen, 3 F. Cas. No. 
1,740, 2 McLean 376; Cole Silver Min. 
Co. v. Virginia, ete., Water Co., 6 F. 
Cas. No. 2,990, 1 Sawy. 685; Westcott 
v. Minnesota Min. Co., 28 Mich. 145; 
Bailey v. Morgan, 13 Tex. 342; Dar- 
went v. Walton, 2 Atk. 510, 26 Re- 
print 707; Cockburn v. Thompson, 16 
Ves. Jr. 325, 33 Reprint 1006. 

“The complainant may join every 
proper party, and he must join every 
proper party who would have been 
a necessary party under the old chan- 
cery rule, unless his joinder would 
oust the jurisdiction of the court as 
to the parties before it, or unless he 
is incapable of being made a party 
by reason of his absence from the 
jurisdiction of the court or other- 
wise. If, however, such a party is 
incapable of being made a party, or 
if his joinder would oust the juris- 
diction of the court as to the parties 
before it, the suit may proceed with- 


518, 17 S 6338, 48 


out him, and the decree will not 
affect his interests.” Sioux City Ter- 
minal R., etc., Co. v. Trust Co. of 


North America, 82 Fed. 124, 126, 27 
COAS 73 [afk 13 Ur Sw99-dis SCt 342, 
43 L. ed. 628]. 7 
[a] Avoiding multiplicity of suits. 
—(1) A court of equity may require 
2 party who is not directly affected 
py the decree to be made a party to 
the suit, where such proceeding will 
tend to avoid multiplicity of suits. 
Camp v. McGillicuddy, 10 Iowa 201. 
(2) Where the only object of bring- 
ing other parties before the court is 
to avoid multiplicity of suits, and 
such parties cannot be reached, the 
eourt will proceed without them. 
Mallow v. Hinde, 12 Wheat. (U. S.) 
1938, 6 L. ed. 599. (8) As ground of 
equity jurisdiction see supra § 48. 
43. U. S.—Waterman vy. Canal- 
DLouisiana Bank, etc., Co,, 215. U.S. 
33, 30 SCt 10, 54 Li. ed. 80; California 
v. Southern "Pac. ReivCo., -157 Uy S. 
229, 15 SCt 591, 39 L. ed, 683; Fisher 
v. Shropshire, 147 U. S. 1338, 13 SCt 
201, 37 Li ed) 109;>Ribon v. Chicago, 
etc., R. Co., 16 Wall. 446, 21 L. ed. 
367: Barney v. Baltimore, 6 Wall. 
280, 18 lL. ed. 825; Shields v. Barrow, 
17 How. 130, 15 Ll. ed. 158; Hagan v. 
Walker, 14 How. 29, 14 L. ed. 312; 
Story v. Livingston, 13 Pet. 359, 10 
L. ed. 200; Vattier v. Hinde, 7 Pet. 
252, 8 L. ed. 675; Mallow v. Hinde. 12 


Wheat. 193, 6 L. ed. 599; Elmendorf~ 


v. Taylor, 10 Wheat, 152, 6 L. ed. 
289; Cameron v. McRoberts, 3 Wheat. 
591, 4 L. ed. 467; Thomas vy. Ander- 
son, 223 Fed. 41, 138 CCA 405; U. S. 
Telegraph Co. vy. Central Union Tel. 


Co., 171 Fed. 130 [aff 202. Fed. 66, 
122 CCA 86]; Rogers v. Penobscot 
Min. Co., 154 Fed. 606, 83 CCA 3280; 


Perkins y. Hendryx, 149 Fed. 526; 
Hdwards v. Mercantile Trust Co., 124 
Fed, 381i) -CGunders “Rey. StlaSi 737)5 
Mackay v. Gabel, 117 Fed. 873; An- 
thony v. Campbell, 
CCA, 1955 Plume, etc; Mfe> Conky. 
Baldwin, 87 Fed. 785; Sioux City 
Terminal R., ete., Co..v. Trust ‘Co. of 
North America, 82 Fed. 124, 27 CCA 
(3 Latt, 173.0. S.- 99, 19 SCt 3425.43 
L. eds 628]; Union Mill, ete., Co. v. 
Dangberg, 81 Fed. 73; Chadbourne 
v. Coe, 51 Fed. 479,.2, CCA 327; Gross 
v. George W. Scott Mfg. Co., 48 Fed. 
35; Hays v. Humphreys, 37 Fed. 283; 
Hazard v, Durant, 19 Fed. 471; Cole 
Silver Min. Co. v. Virginia, etc., 
Water, Co., 65 F.. Cas/ No.) 2;990;< a 
Sawy. 685; Gray v. Larrimore, 10 F. 
Cas. No. 5,721, 2 Abb. 542, 4 Sawy. 
638; Gray v. National SS. Co., 10 F, 
Cas.- No. 5,726. [aff 115.U.. S, 116, 5 
SCte 1466,..529) eh -eds 300k Oye 
Wirtz, 13 F. Cas. No. 7,554, 1 Wash. 
Cc. C. 517; Society for Propagation, 
etc, v. Hartland, 22 EF. Cas. No. 13,< 
155, 2 Paine 536; Trecothick v. Aus- 
tin, 24 F. Cas. No. 14,164, 4 Mason 
1650. St iva Parrott; 2% WiCas.- No; 
15,998, McAil. 271; West v. Randall, 
29 FE. Cas. No. 17,424, 2 Mason 181. 

Ala.—Parkman v. Aicardi, 34 Ala. 
393, 73 AmD 457; Ozley v. Ikelheimer, 
26 Ala. 332; Holman vy. Norfolk Bank, 
12 Ala. 369; Marr v. Southwick, 2 


Port.* 351. 

Del.—Walker v. Caldwell, 8 Del. 
Ch. 91, 67 A 1085; Farmers’, etc., 
Bank y. Polk, 1 Del. Ch. 167. 

Ga.—Ellesworth v. McCoy, 95 Ga. 
44, 22 SE 39; Moses v. Watson, 65 
Ga. 196; Drummond v. Hardaway, 21 
Ga, 432; Carey v. Hoxey, 11 Ga. 645. 

Mass.—Cassidy v. Shimmin, 122 
Mass. 406; Palmer v. Stevens, 100 
Mass. 461. 

Mich.—Graham vy. Elmore, Harr. 
ere v. Wells, 54 Miss. 


Mo.—-Picot v. Bates, 39 Mo. 292; 
Leyden v. Owen, 150 Mo. A. 102, 129 
SW 984. 

N. Y.—Angell v. Lawton, 76 N. Y. 
540; Bouton vy. Brooklyn, 15 Barb. 
3,(o%, Atlantic, ete, Del. Co. waybalti-= 
more, etc., R. Co., 46 N. Y. Super. 377; 
Sippile v. Albites, 5 AbbPrNS 76; 
Wiser v. Blachly, 1 Johns, Ch. 487. 

N. C.—Brantly v. Kee, 58 N. C. 332; 
Spivey v. Jenkins, 36 N. C. 126; Vann 
Vs) Hargett;. 22 N.C, 31, 32) Am D689: 

R. I.—De Wolf v. De Wolf, 4 R. I. 


450. 

_S. C.—MeKenna y. George, 19 S. 
Cy det 15. 

S. D.—Burgi v. Rudgers, 20 S. D. 


646, 108 NW 253. 

Tenn.—Brown vy. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640; McCaleb 
v. Crichfield, 5 Heisk. 288, 

EKng.—Darwent v. Walton, 2 Atk. 
510, 26 Reprint 707; Smith vy. Hiber- 
nian Mine Co., 1 Seh. & Lef. 240; 
Meux v. Maltby, 2 Swanst. 277, 36 
Reprint 621; Cockburn y. Thompson, 
16 Ves. Jr. 321, 33 Reprint 1005. 

[a] Reason for rule.—‘‘The rule 
that persons who are materially in- 
terested but not in such a way that 
no decree can be pronounced without 
affecting their interest, may be 
omitted from the record as parties 
when it is impossible to obtain juris- 
diction over them, has been devel- 
oped to prevent the failures of jus- 
tice which otherwise would often 
occur.” Leyden v. Owen, 150 Mo, A. 
102,115, 129 Sw 984. 

[b]. Where a nuisance is main- 


112 Fed. 212, 50! 


tained by several, a bill will lie for 
its abatement against those alone 
who are within the jurisdiction. 
Mississippi, etc., R. Co. v. Ward, 2 
Black (U. S.) 485, 17 L. ed. 311. 

[c] Where administrators of de- 
ceased partners cannot be brought 
within the jurisdiction of the court 
in a suit to set aside a decree in 
favor of the partnership, the court 
will not dismiss the bill, but will 
permit the suit to proceed against 
the remaining partners. Perkins v. 
Hendryx, 149 Fed. 526. 

{d] Proceedings relating to affairs 
of corporation._-To a suit by corpora- 
tion bondholders against directors, 
to compel them to make good false 
representations in the mortgage se- 
curing bonds alleged to have been 
fraudulently authorized, the corpora- 
tion is not an indispensable party 
defendant, and the fact that it cannot 
be brought into court in the district 
of suit in which defendant directors 
reside, and refuses to appear volun- 
tarily, will not deprive the court of 
jurisdiction to grant relief against 
defendant ‘served. Slater Trust Co. 
dite a bh Coal Co., 166 Fed. 
[e] Absence from the state is not 
always an excuse for nonjoinder (1) of 
parties, especially where provision is 
made by statute for service upon 
them by publication. Whitney v. 
Mayo, 15 Ill. 251; Cassidy v. Shim- 
min, 122 Mass. 406; Westcott v, Min- 
nesota Min. Co:, 23 Mich. 145, 152; 
Gray v. Schenck, 4 N. Y. 460; Brown 


.v. Brown, 86 Tenn. 277, 6 SW 869, 7 


SW 640. (2) “The mere fact that a 
person who is a proper party com- 
plainant is a non-resident of the 
state is no sufficient reason for his 
not being joined in the suit.’’ West- 
cott v. Minnesota Min. Co., supra. 

44. McPike v. Wells, 54 Miss._136. 
See also supra § 274. 


§ a in federal courts see infra 
45.) U. S.—Alger v. Anderson, 78 
Fed, 729. 


Ill.— Ryan vy. Lynch, 68 Ils 160; 
Whitney v. Mayo, 15 Ill. 251. 
Te ease OS v. Hoopes, 33 Miss. 
Mo.—Picot v. Bates, 39 Mo. 292. 
N. Y.—Hallett v. Hallett, 2 Paige 


ney i 

N. C.—Vann v. Hargett, 22 N. G 
31, 22 AmD 689. 
ea I.—De Wolf v. De Wolf, 4 R. 1. 
eae ee V. “Morgan, at. Dex: 

Eng.—Heath y. Percival, 1 P. Wms. 
682, 24 Reprint 570, 1 Str. 403, 98 
Reprint 595; Fenn v,. Craig, 3 Y. & 
C.. Exch. 216, 20 EngCh 216, 160 Re- 
print 680. 

See also supra § 274. 

_ [a] Mlustration.—A bill in equity 
is not fatally defective for want of 
parties in merely failing to exclude 
the contingency that some person, 
having an unknown interest which 
would not be affected by the suit, is 
not impleaded as defendant. Hol- 
iy v. Mosher, 50 Mich. 252, 15 NW 

{b] Prayer for discovery.—Unless 
the parties, when discovered, would 
be dispensable on other grounds, it 
seems that the bill must pray a dis- 
covery of their identity. West v. 
Randall, 29 F. Cas. No, 17,424, 2 
Mason 181; Heath y. Percival, 1 P. 
Wms. 682, 24 Reprint 570, 1 Str. 403, 
93 Reprint 595. 

[c] Constructive service on un- 
known persons.— (1) There are now 
in many jurisdictions statutory pro- 
visions for proceeding by construc- 
tive service against such persons de- 
scribing them as unknown. See gen: 
erally Process [32 Cyc 471]. (2) 
Such a statute must be fairly and 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘numerous,*® or not subject to suit,47 or if for some 
other reason it is impracticable or exceedingly in- 
convenient to make them parties,*® the court in the 
exercise of the discretion reposed in it as to the 
extent of the matter which should be embraced 
within the adjudication *® will proceed to a final 
decree between the parties before it, leaving the 
rights of the absent parties untouched, and to be 
determined in any competent forum.°? 

Averment of excuse for nonjoinder. 
of persons is an exception to the general rule as 
to parties, and the facts excusing the nonjoinder 
of such persons and bringing the case within some 
of the established exceptions must be alleged in 
the bill, or it will be prima facie defective for want 


reasonably complied with and cannot 
be evaded by making a known person 
a party under such designation. 
Wellington y. Heerrnans, 110 Ill. 564. 

46. U. S.—Shields y. Barrow, 17 
How. 130, 15 L. ed. 158. 


Se eres) v. Clements, 3 Ark. 

Ga.—Thornton vy. Hightower, 17 
(Ce eua le 

Mass.—Cassidy v. Shimmin, 122 
Mass. 406. 

Miss.—Boisgerard v. Wall, Sm, & 
M. Ch. 404, 

N. Y.—Bouton vy. Brooklyn, 15 
Barb. 375: 


Vt.—Stimson v. Lewis, 36 Vt. 91. 

See also supra § 274. 

[a] Where parties equally liable 
to a demand are very numerous, a 
complainant may proceed against a 
part of them for their aliquot shares. 
Thornton vy. Hightower, 17 Ga. 1; 
Anonymous, 2 Hq. Cas. Abr. 166, 22 
Reprint 141. 

47. Webster v. French, 11 Ill, 254; 
Michigan State Bank v. Hastings, 1 
Doug]. (Mich.) 224, 41 AmD 549; 
ene v. Albites, 5 AbbPrNS (N. 
SYS) 0 76S 

[a] Character of party as affect- 
ing jurisdiction.— (1) The fact that 
the character of ‘a party is such as 
to deprive the court of jurisdiction 
of his person is, equally with his 
nonresidence, sufficient excuse tor 
proceeding without him, in a cause 
of equitable jurisdiction. Sippile v. 
Arpitess Vb MAbDDPrNS? VON. J°Y)), 76. 
(2) There is no difference between a 
person who on account of his resi- 
dence beyond the seas cannot be 
made answerable to the process of 
the court and one who, by the laws 
of the United States, cannot be 
brought into court; and wherever in 
the former case a person so circum- 
stanced need not be made a party, 
he need not be made a party in the 
latter case. Joy v. Wirtz, 13 F. Cas. 
No. 7,554, 1 Wash. C. C. 517. 

48. U. S.—Fisher v. Shropshire, 
P47 LA Ses Loo lay SOte201 3" iia. ed. 
109; Payne v. Hook, 7 Wall. 425, 19 
L. ed. 260; Shields v. Barrow, 17 
How. 130, 15 L. ed. 158; Williams v. 
Crabb, 117 Fed. 193, 54 CCA 213, 59 
LRA 425 [certiorari den 187 U. S. 645, 
23 SCt 845..47 L. ed. 8347]; Sioux City 
Terminal R., ete, Co. v. Trust Co. 
of North America, 82 Fed. 124, 27 
GOAN 73° fate 173-0. S)99;'19 SCt 341) 
43 L. ed. 628]; Hamilton v. Savan- 
nah, ete., R. Co., 49 Fed. 412. 

Del.—Walker vy. Caldwell, 8 Del. 
Ch. 91, 67 A 1085; Farmers’, etc., Bank 
We eolk pelibely Che 16k. 7 

Ga.—Ellesworth v. McCoy, 95 Ga. 
44, 22 SE 39. 

Ul.—Webster v. French, 11 Ill. 254. 

Mich.—Michigan State, Bank v. 
Hastings, 1 Dougl. 224, 41 AmD 549. 

Miss.—McPike v. Wells, 54 Miss. 
36. 


NEY =New ‘York, Jete:.,’ RR. Co. vy. 
Schuyler, 38 Barb. 534; Hallett v. 
Hallett, 2 Paige 15. 


49. U. S.—Elmendorf v. Taylor, 10 
Wheat. 152, 6 L. ed. 289; West. v. 
Randall. 29 F. Cas. No, 17,424, 2 
Mason 181. 


Ala.—Marr vy. Southwick, 2 Port. 
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Conn.—New London Bank y, Lee, 
tt Connesiit2oa2 i. Amb 713. 

Ga.—Carey vy. Hoxey, 11 Ga. 645. 
Natta oe v. Elmore; Harr. 

N. Y,—Brasher v. Van Cortlandt, 2 
Johns. Ch. 242; Wiser v. Blachly, 1 
Johns. Ch, 437. 

Tenn.—Birdsong y. 
Head 289. 

50. U. S.—Waterman v. Canal- 
Louisiana Bank, ete., Co., 215 U,. S. 
33, 30 SCt 10, 54 L. ed. 80; California 
Wie SOULKern Pa cr bre Orn t Lowi), sos 
229, 15 SCt 591, 39 L. ed. 683; Fisher 
v. Shropshire, 147 U. S. 133, 13 SCt 
201, 37 L. ed. 109; Omaha Hotel Co. 
ViauNVade, S7eUr IS. las 24 due ed. 9175 
Ribbon va Chicaeo.. Sta ak ©Or, obo 
Wall. 446, 21 L. ed. 367; New York 
Fourth Nat. Bank y. New Orleans, 
ete. R. Co., 11 Wall. 624; 20 LL. ed: 
82; Payne v. Hook, 7 Wall. .425, 19 
L. ed, 260; Barney v. Baltimore, 6 
Wall. 280, 18 L. ed. 825; Shields v. 
Rarrow, 17 How. 130, 15 L. ed. 158; 
Hagan y. Walker, 14 How, 29, 14 L. 
ed. 312; Story v. Livingston, 13 Pet. 
359, 10 L. ed. 200; Vattier v. Hinde, 
Te*Pet: *2525° 8 Leeds: 675:) Mallow Vv. 
Hinde, 12 Wheat. 193, 6 L. ed. 599; 
Russell v. Clark, 7 Cranch 69, 3 L. 
ed. 271; General Inv. Co, v. Lake 
Shore, etc., R. Co., 250 Fed. 160, 162 
CCA 296; Ex p. Equitable Trust Co., 
231' Fed. 571, 145 CCA’ 457; Grigsby 
vi Miller,” 231_ Med. (5213 Rogers v, 
Penobscot Min. Co., 154 Fed. 606, 83 
CCA 380; Sioux City Terminal R., 
etc., Co. v. Trust Co. of North Amer- 
ica, 82 Fed.'124,°27 CCA 73 [aft 173 
Ui SP 99, V9 SCt 341, 43) Led: 628]5 
Collins Mfg. Co. v. Ferguson, 54 Fed. 
721; Chadbourne v. Coe, 51 Fed. 479, 
2 CCA 327; Billings y. Aspen Min., 
etcl, Co., 51 Med. 338, 2 CCA 252, 52 
Fed, 250, 3 CCA 69 [app dism 159 U. 
Savon 14 SCt, 4737 Ted. 98615 Cole 
Silver Min. Co.° v. Virginia, etc., 
Water Go. 6 be Cas No 2,990) 2 
Sawy. 685; Heriot v. Davis, 12 F. Cas. 


Birdsong, 2 


No. 6,404, °2 Woodb. & M. 229; Joy 
VM GWirtz 13 © He. Cas, “No. i554), or 
Wash.’ CoG. 517; "Tobin= v.. Walkin-= 


shaw, 23 F. Cas. No. 14,068, McAll. 
26: Wood v. Dummer, 30 F. Cas. No. 
17,944, 3 Mason 308. 
Ark.—-Apperson vy. Burgett, 33 Ark. 
28. 
: Colo._—Pollard v. Lathrop, 12 Colo. 
171, 20 P 251; Buck v. Webb, 7 Colo. 
love oulbeecelialts 
Ga.—Carey v. Hoxey, 11 Ga. 645. 
Iowa.— White v. Hampton, 10 Iowa 
238. 


Ky.—Wickliffe v. Dorsey, 1 Dana 
462. 
Miss.—McPike v. Wells, 54 Miss. 


136; Boisgerard v. Wall, Sm. & M. 
404 


h. : 
ee J.—Platt Fanon ae Sime Ne de 
Eq. 403, 101 A 1035. 

‘N. Y.—Chapman vy. Forbes, 123 N. 
Y. 532, 26 NE 3; Bouton y. Brooklyn, 
15 Baro. 375. 

Pa.—Bellevue Borcugh v. Manufac- 
turers’ Light, etc., Co., 20 Pa, Dist. 
547. : 

“Where the court can do justice to 
the parties before it without injur- 
ing absent persons, it will do so, and 


of proper parties.*! 

[§ 300] b. Illustrations of Rule. 
passive parties. 
of equity, relative to this class of parties, is that 
if persons out of the jurisdiction are merely passive 
objects of the judgment sought, or if their rights 
are merely incidental to those of the parties before 
the court, then, inasmuch as a complete decree may 
be obtained without them, they may be dispensed 
with. But if such absent persons are to be active 
in the performance or execution of the decree, or 
if they have rights wholly distinet from those of 
the other parties, or if the decree ought to be pur- 
sued against them, then the court cannot properly 
proceed without their being made parties. 
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Active and 
The general doctrine of courts 


And 


shape its relief in such a manner as 
to preserve the right of persons not 
before the court. If necessary, the 
eourt may require that the bill be 
dismissed as to such absent parties, 
and may generally shape its decree 
so as to do justice to those made 
parties without prejudice to such 
absent persons.” Grigsby v. Miller, . 
231 Bed. 521, 525. 

[a] Rule applied.—Where the re- 
siduary devisees of land are not be- 
fore the ccurt, it cannot decree the 
conveyance of real estate, but, the 
legal representatives being before it, 
it can give a money decree against 
them, embracing the value of the land 
which it might otherwise adjudge to 
be conveyed. May v. Le Claire, 11 
Walk CO. Sie 217s 20 ed. eb: 

51. U. S.—Alger v. Anderson, 78 
Fed. 729. , 
a6 ee vy. Ikelheimer, 26 Ala, 

Del.—Farmers’, etc., Bank vy. Polk, 
tDel Ch; f67%. es pk 

Ill.—Whitney vy. Mayo, 15 Ill, 251. 

Mass.—Palmer vy. Stevens, 100 
Mass. 461. f , 

Mich.—Bengley v. Wheeler, 45 
Mich. 493, 8 NW 75; Westcott’ y. Min- 
nesota Min. Co., 23 Mich. 145. 

Laut aia ol v. Hoopes, 33 Miss. 

N. J.—Carter v. Uhlein, (Ch.) 36 
A 956. 

Paes Y.—Hallett v. Hallett, 2 Paige 

N. C.—Spivey v. Jenkins, 36 N. C. 
126; Vann y. Hargett, 22 N. C. 31, 32 
AmD 689. 

See also supra § 274; 
§ 423. 

[a] Sufficiency of averment.—(1) 
An averment that complainant is in- 
formed that the other cosureties of 
defendant are dead and that their 
representatives are unknown to him, 
is prima facie a sufficient reason for 
omitting them from the bill. Davis 
v. Hoopes, 33 Miss. 173. (2) “The 
allegation that the orators do not 
know where such persons are, but 
charge that they are non-residents of 
the state, is a very imperfect and un- 
satisfactory attempt to excuse the 
failure to join them in a cause in 
which their interest is not merely 
nominal, but the same with that of 
the complainants named.” Westcott 
v. Minnesota Min. €o., 23 Mich. 145, 
152. (3) It is generally held that 
the bill must disclose not only that 
the parties are unknown, but that 
plaintiff with diligence cannot ascer- 
tain them. Seymour y. Edwards, 31 
Til. A, 50; Taylor v. Bate, 4 T. B. 
Mon. (Ky.) 267; Westcott v. Minne- 
sota Min. Co., 28 Mich. 145. (4) But 
it has been held that a suggestion in 
a bill that the persons interested are 
unknown is sufficient (Davis_ v. 
Hoopes, 33 Miss. 173; Vann v. Har- 
getter 22 Ne Cy Si -s22.Am Desai 
(5) at least, in the absence of state- 
ments in the answer showing that 
the suggestion is untrue (Alger v. 
Anderson, 78 Fed. 729). (6) In 
Madox v. Jackson, 3 Atk. 406, 26 Re- 
print 1034, there weve three obligors 
in a bond, and the obligee brought 
one of them and the representative 


and infra 
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the suit, so far at least as their rights and inter- 
ests are concerned, should be stayed, for to this 
extent it is unavoidably defective.>? 
Prior and subsequent encumbrancers. 
ts enforce or foreclose a lien or mortgaxe on vrop- 
erty, all prior and subsequent encumbrancers are 
proper parties, and ordinarily must be brought in, 
so that the whole title may be sold under the de- 
eree;°* .but they are not indispensable parties, as 
their interests are separable, and if for any reason 
it is impracticable to bring them in, the court may 
order a sale subject to the encumbrances of such 


as are not made parties.°* 


Where a person is entitled to an aliquot propor- 
tion of a certain sum in the hands of trustees, if 
the proportion and the sum is clearly ascertained 
and fixed upon the face of the trust, the persons | 


of another before the court,, and by 
his bill stated the third to have died 
insolvent; on the circumstances of 
this case, the objection for want of 
parties was overruled, 

52. Gray v. Larrimore, 10 F. Cas. 
No. 5,721, 2 Abb, 542, 4 Sawy. 638; 
Joy v. Wirtz, 13 F. Cas, No. 7,554, 1 
Wash. C. C. 517; Schwoerer v. Boyls- 
ton Market Assoc., 99 Mass. 285; 
Vanmtv. Hargett, 22. Ni Ce, .31).°32 
AmD 689; Fell v. Brown, 2 Bro. Ch. 
276, 29 Reprint 151; Meux v. Maltby, 
2 Swanst, 277, 36 Reprint 621 (hold- 
ing that the absent party cannot be 
decreed to do an affirmative act, such 
as to execute a conveyance). 

58. Carey v. Houston, etc., R. Co., 
161 U.S. 115, 16 SCt 537, 40 L. ed. 
638; Hagan v. Walker, 14 How. (U. 
S)). 29; 14 LL. ed. 312: Caldwell, v. 
Rasgart, 4/sPet. -(U._ S.)Wl90,.%2 ti7ed: 
828; Carter v. Uhlein, (N. J. Ch.) 36 
A 956; Benjamin v. Elmira, etc., R. 
54 -N: \Y.. 675; Briggs iw... Davis; 
i 75 AmD 363; Walsh v. 
Rutgers F. Ins. Co., 13 AbbPr (N. Y.) 
33; Livesay v. Feamster, 21 W. Va. 
83: Dickinson vy: Chesapeake, etc., R. 


Co., 7 W. Va. 390. See also Liens 
[25 Cyc 684]; Mortgages [27 Cyc 
nS pr Nm LisyC how Ne 

[a] Rule applied.—Plaintiff may 


make prior encumbrancers parties 
for the purpose of having the amount 
- ascertained and paid out of the pro- 
ceeds, but where no such purpose is 
indicated in the complaint, and no 
such provision is incorporated in the 
judgment, the prior lien is not cut 
off. Emigrant Industrial Say. Bank 
vy. Goldman, 75. N, Y. 127. 

[b] The only proper parties in 
foreclosure, so far aS mere legal 
rights are concerned, are the mort- 
gagee and mortgagor and those hav- 
ing subsequent rights under them. 
Emigrant Industrial Say. Bank v. 
Goldman, 75 N. Y. 127; Corning v. 
Smith, 6 N, Y. 82; Eagle Fire Co. 
Varnwent, 6.’ Palge N.Y.) 685,.-But 
see Walsh v. Rutgers F. Ins. Co., 13 
AbbPr (N. Y.) 33 (where this state- 
ment is explained and said to mean 
no more than that one claiming a 
legal estate prior to the mortgage 
cannot be made a party, as to which 
see supra § 273). 

[c] Where a receiver is sought on 
foreclosure, a prior mortgagee is a 
proper and perhaps a_ necessary 
party. Miltenberger v. Logansport, 
etc., R. Co., 106 U. S; 286, 1 SCt 140, 
PALO 7G acho Pye Es Uy fa 

54. Carey v. Houston, etc., R. Co., 
MOU eS edilio, 16. SCt 1537,. 400T. ed: 

; Howard v. Milwaukee, etc., R. 
Co., 220170. -S.4,,83'7, 4.25 da. eds 1081 
Rrewster v. Wakefield, 22 How. (U. 
Se adlsye b6.:b. ed 301;~ Hagan, v. 
Walker, 14 How. (U. S.) 29, 14 L. ed. 
312: Louisiana. Union Bank y. Staf- 
ford) «2 How. (Us. 'S.) (82%013)B. ed. 
1008; Briggs v. Davis, 20 N. Y. 15, 
75 AmD 363; Walsh v. Rutgers F. 
Ins. -Co,, 13 -AbbPr (N.Y. 33. . See 
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On a bill 


interfering and 


also Mortgages [27 Cyc 1577, 1578]. 

[a] Sale subject to encumbrance. 
—(1) If the prior encumbrancer is 
out of the jurisdiction, or cannot be 
joined without defeating it, it is a 
fit cause to dispense with his pres- 
ence and order. a sale subject to his 
encumbrance, which will not be af- 
fected by the decree. Hagan v. Wal- 
ker, 14. How. (U.S.) 29, 14 L. ed. 312. 
(2) A creditor by an entire lien on 
the whole premises is not a neces- 
sary party in partition; but if made 
a defendant, the court may determine 
the validity and amount of the lien. 
Townshend vy. Townshend, 1 AbbNCas 
(N.Y...) 818" (3). The Yholder  of..a 
mortgage, filing a bill to foreclose 
it, need not make other mortgagees 
parties. He cannot disturb the right 
of those whose mortgages have prec- 
edence over his, and his bill will 
affect the rights of only such subse- 
quent mortgagees as he makes par- 
ties to his suit. handler v. O’Neil, 
62 Ill. A, 418. 

55.) West, v.. Randall, 29 -F.. Cas: 
No. 17,424, 2 Mason 181; Hutchinson 
v. Townsend, 2 Keen 676, 15 EngCh 
678, 48 Reprint 789; Smith vy. Snow, 
3 Madd. 10, 56 Reprint 413. 

{a] Rule applied.—(1) Where, by 
the terms of a compromise agreement 
between claimants of an estate, the 
estate is to be divided, and separate 
shares allotted to each, one claiming 
an interest in the portion of the es- 
tate to which certain of the claim- 
ants are entitled may maintain a suit 
in equity against such claimants, or 
any one or more of them, to deter- 
mine his rights in the share coming 
to such claimant or claimants under 
the compromise agreement, without 
joining other parties to such agree- 
ment, although he cannot in such suit 
have such agreement set aside and 
declared void as against such of the 
parties to it as are not before the 
court. Davis v. Davis, 89 Fed. 532: 
(2) Where a judgment creditor of an 
insolvent corporation, who was not a 
party to the insolvency proceedings, 
files a bill for contribution against a 
distributee who has received more 
than his equitable share of the as- 
sets, he need not make the corpora- 
tion or other creditors parties. Bick- 
ford v. McComb, 88 Fed. 428. 

[b] Where there has been no 
ascertainment of the fund in point of 
amount (1) no appropriation or set- 
ting apart of a specific amount to be 
divided in aliquot parts as belonging 
to certain owners, the owner of any 
one part or share has no richt to file 
a bill for his own as a distinct and 
separate fund without making the 
other owners parties. Champlin v. 
Champlin, 4 Edw, (N. Y.) 228. (2) In 
a suit by one legatee for an account- 
ing and recovery of his distributive 
share, other legatees beyond the jur- 
isdiction are not indispensable. par- 
ties, although the executor may be 
subjected to a second accounting. 
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entitled to the other aliquot shares of the fund - 
are not indispensable parties to a bill to have it 
transferred to him.®> 

Where all the heirs of an estate cannot be 
brought in, the court may order a sale of the un- 
divided interests of those who are made parties, 
or subject to the claims of the absent parties.*¢ 
A bill to set aside a will and conveyance may be 
maintained without joining all the other heirs,°* 

Joint tort-feasor. 
of are tortious, the cause of action is several as 
well as joint in equity as at law, and the absence 
of one tort-feasor will not prevent the court from 


Where the acts complained 


granting relief.®® 


Sureties are proper but not indispensable parties 
to suits against their principal.°°® 
Associates in joint enterprise. Where one of the 


Mathieson vy. Craven, 164 Fed. 471. 

56. Harding v. Handy, 11 Wheat. 
(U. S.) 103,.6 L.. ed. 429. 

{a] Heirs and legatees.—(1) If the 
names of some of the legatees can- 
not be ascertained, or for any other 
reason it is impossible to bring all 
the legatees before the court, a de- 
cree may be made for the sale of the 
astate subject to the claims of such 
legatees; but to dispense with them 
as parties, a foundation therefor 
must be laid in the complainant’s 
bill. Hallett v. Hallett, 2 Paige (N. 
Y.) 15. (2) All the heirs of a de- 
ceased grantee are not indispensable 
parties to a bill to set aside a deed 
made to their ancestor, as their in- 
terests are separable, and the deed 
may be set aside as to those made 


parties, Ellesworth y. McCoy, 95 Ga. 
44, 22 SE 39. 
57. Williams vy. Crabb, 117 Fea. 


193, 54 CCA 2138, 59 LRA 425 [cer- 
tiorari den 187 U. S. 645, 23 SCt 845, 
47 L. ed. 347]. 

58. Cole Silver Min. Co. v. Vir- 
ginia, etc., Water Co., 6 F. Cas. No. 
2,989, 1 Sawy. 470; Kidd v. .New 
Hampshire Tract. Co., 72 N. H. 272, 
56 A 465, 66 LRA 574. 

[a] Breach of trust by several 
trustees.—If several trustees are all 
of them implicated in a common 
breach of trust, for which the cestut 
que trust seeks relief in equity, he 
may bring his suit against all of 
them, or against any of them sep- 
arately, at his election, the tort being 
treated as_ several as well as joint. 
Heath vy. Erie R. Co., 11 F, Cas, No. 
6,306, 8 Blatchf. 347. See generally 
Trusts [39 Cye 616]. 

{b] Nonresident officers and agents 
of a corporation which was duly 
served in an unfair competition case 
are not necessary parties, since a 
judgment against the corporation will 
bind them. Wm. A. Rogers v. H. OQ. 
Rogers Silver Co., 237 Fed. 887. 

59. Pruden vy. Williams, 26 N, J. 
Eq. 210; Madox v. Jackson, 3 Atk. 
406, 26 Reprint 1034. See generally 
Principal and Surety [32 Cye 127]. 

“The Plaintiff, suing upon a joint 
and several bond, must bring forward 
all the obligors, principals, and sure- 
ties: but the-rule is dispensed with, 
where it appears, that the sureties 
are insolvent; or have not paid any- 
thing; and the demand is accordingly 
restrained, as a demand against the 
principal; who has nothing to de- 
mand over.’ Cockburn v. Thompson, 
fake cs Jr. 321;°°326, 33 Reprint 


[a] Assumption of mortgage.—On 
a bill to foreclose a mortgage, all 
the purchasers from the mortgagor 
who have assumed payment of the 
mortgage are proper but not neces- 
sary parties; their interests are sep- 
arable, and they stand in the position 


of the sureties to the mortgagor. ' 


Pruden v. Williams, 26 N. J, Hq. 210; 
Jarman vy, Wiswall, 24 N. J. Hq. 267. 


Wor later tases, developments and changes in the law see cumulative Annotations. same title, page and note number 
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.them, 


§§ 300-301] 


associates in a joint enterprise is a nonresident, 
he is not a necessary party to an action brought 
by another of the associates for an accounting and 
for contribution for losses and ex 


by him.® 


Other instances of proper but not indispensable 
parties might be enumerated,*+ but the rule will be 
found fully illustrated in the various special articles 


of this work. 

{§ 301] 3. Formal 
Statement of Rule. 
sometimes termed ‘‘ 


or 


penditures paid 


Nominal 
Formal or nominal parties, 
proper parties,’’°? are those 
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gation. 


Parties—a. | them in.®% 


60. Angell v. Lawton, 76 N. Y. 540.; has given a contract to purchase 


‘61. See cases infra this note. 
[a] Other applications of rule.— 
(1) Where an agreement with A and 
B is to reconvey to each separately 
the different estates conveyed to 
a separate action will lie by 
either party for his separate pro- 
portion. Jewett v. Cunard, 13 F. Cas. 
No. 7,310, 3 Woodb. & M. 277. (2) In 
an action by a corporation whose 
stock has been overissued, to test 
the validity of the claims of the 
holders of such stock, it is desirable, 
but not absolutely necessary, that all 
holders of spurious stock should be 
joined. New York, etc., R. Co. v. 
Schuyler,, 38°) Barbie, iN. | Ya) 534. 
(3) Where there were one hundred 
partners, who had each executed a 
mortgage to secure the debts of the 
partnership, and some of the part- 
ners were dead, leaving numerous 
representatives, the mortgagee might 
foreclose each mortgage, by a sep- 
arate suit against each partner, with- 
out making the others parties. Bois- 
gerard v. Wall, Sm, & M. Ch. (Miss.) 
404. (4) One tenant in common may 
maintain a suit in equity to restrain 


infringement of his rights in the 
- water of a stream, without joining 
his‘ cotenant. Union Mill, etc., Co. 


pe 


v. Dangberg, 81 Fed. 73, 87 (‘‘Com- 
plainant’s interest is several. There 
is but a unity of possession. Its 
estate is capable of being injured, 
and it is entitled to have it pro- 
tected from irreparable injury, with- 
out regard to the action of its co- 
tenants. The co-tenant is not an in- 
dispensable party to the determina- 
tion of its rights’). (5) Ina suit by 
minority bondholders secured by a 
railroad mortgage to foreclose, and 
for a receiver, where the presence of 
a committee of the majority bond- 
holders and its depositary would im- 
peril the foreclosure and receiver- 
Ship, although proper, they were not 
indispensable parties. Lowenthal v. 
Georgia Coast, etc., R. Co., 233 Fed. 
1016 [aff 238 Fed. 795]. (6) In a 
suit by a wife’s administrator to set 
aside a deed given by decedent and 
her husband, the husband, while a 
proper, is not an indispensable, party. 
Grigsby/ v. Miller, 231 Fed. 521. 
(7) A party who has absolutely as- 
signed his entire rights in the claim 
in litigation, although he may be a 
proper party, is not a necessary 
party, even though he is entitled to 
recover from his assignee a certain 
per cent of whatever may be re- 
covered or received on account of the 
assigned claims, Fidelity, etc., Co. v. 
Fidelity Trust Co., 148 Fed. 152. 
(8) A corporation, although a proper, 
is not ia necessary, party to a suit 
against a stockholder to enforce a 
trust in stock and compel its trans- 
fer to complainant. Williamson Vv. 
Krohn, 66 Fed. 655, 13 CCA 668; King 
v. Barnes, 109 N. Y. 267, 16 NE 332. 
(9) To a bill in equity to vacate a 
decree in favor of a_ partnership, 
where the partnership has been dis- 
solved and one of the partners has 
died since the decree was entered, 
his administrators are substantial, 
but not indispensable. parties. Per- 
kins v. Hendryx, 149 Fed. 526. 

[b] Liability on collateral agree- 
ment.—(1) In a suit to foreclose .a 
railroad mortgage, a company which 


notes of the mortgagor in an amount 
sufficient, with the gross earnings of 
mortgagor, to meet the interest and 
sinking fund payments on the mort- 
gage, is not a necessary party, even 
assuming the contract to create an 
equitable lien on its property, the 
company having no property subject 
to the court’s jurisdiction. ‘Ex p. 
Equitable Trust Co., 231 Fed. 571, 145 
CCA 457. (2) The original debtor 
is not an indispensable party to a 
suit in equity by his creditor on the 
promise of the grantee of the debtor 
to pay the creditor’s claim. Silver 
King Coalition Mines Co, vy. Silver 
King Cons. Min. Co., 204 Fed. 166, 122 
CCA 402, AnnCas1918B 571. 


62. See supra §§ 275, 298; and 
cases infra note 63. 
63. S.—Bacon vy. Rives, 106 U. 


S. 99, 1 SCt 3, 27 L. ed. 69; Williams 
v. Bankhead, 19 Wall. 563, 22 L. ed. 
184; Shields v. Barrow, 17 How. 130, 
15 L. ed, 158; Brown vy. Crawford, 
252 Fed. 248: Mathieson y. Craven, 
164 Fed. 471; Donovan y. Campion, 
85. Med. 71,.29. CCA 30; Kelley v. 
Boettcher, 85 Fed. 55, 29 CCA 14; 
Sioux City Terminal R., etc., Co. v. 
Trust Co. of North America, 82 Fed. 
12S eA UNCC A cio) Lait 4 lo" Ue soso mee 


'SCt 341, 43 L. ed. 628]; Chadbourne 


vi | Coe 61 ched., 479). 22 CCA) 327; 
Hamilton vy. Savannah, etec., R. Co., 
49 Fed. 412; Jessup vy. Illinois Cent. 
R. Co., 36 Fed. 735; Gray v. Larri- 
more, 10 ce Cask Nos d,¢24, 02. Abb: 
542, 4 Sawy. 6388; Joy v. Wirtz, 14 
BY iCas... No. 73554, d.Washy-C.C. 517. 

Ga.—Gefken v. Graef, 77 Ga. 340. 

Hawaii.—Pond v. Montgomery, 22 
Hawaii 241. 

Minn.—Disbrow v. Creamery Pack- 
age Mfg. Co., 104 Minn. 17, 115 NW 
(51. 

Miss.—McPike v. Wells, 54 Miss. 
36 


Mo.—Sutton v. Hayden, 62 Mo. 101. 

N. Y.—King v. Barnes, 109 N. Y. 
267, 16 NE 332. 

Pa.—Bellevue Borough vy. Manu- 
facturers’ Light, etc., Co.,,.20 Pa. 
Dist. 547. 

vt.—Day v. Cummings, 19 Vt. 496. 

“A proper party, as distinguished 
from one whose presence is neces- 
sary to the determination of the con- 
troversy, is one who has an interest 
in the subject-matter of the litiga- 
tion, which may be conveniently set- 
tled therein.” Kelley v. Boettcher, 
85 Fed. 55, 64, 29 CCA 14, 

[a] Object of joining formal par- 
ties.—(1) ‘There are various cases 
in which, though the heir-at-law is 
not a necessary party, he is made 
such in practice, and the reason 
assigned is to free the estate from 
every blame that may lessen_ its 
value at the sale.” Caldwell v. Tag- 
gart, 4 Pet. (U. S.) 190, 203, 7 Li ed. 
828. (2) On a bill for an accounting 
it is proper to join a person against 
whom no demand is made or decree 
asked, merely for the purpose of pre- 
cluding the objection that he might 
subsequently claim an accounting of 
the matters in question. Buie_ v. 
Mechanics’ Bldg., etc., Assoc, 74 N. 
Ge EL, 

64. U. S.—Barney v. Latham, 103 
. 514; Kendig v. 

24 L. ed. 1061; 
Williams vy. Bankhead, 19 Wall. 563, 
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who have no interest in the controversy between 
the immediate litigants, but who have an interest 
in the subject matter which may be conveniently 
settled in the suit and thereby prevent future liti- 
Such persons may be made parties or 
not at the option of plaintiff, provided the decree 
can be made in their absence without prejudice to 
the parties before the court,°* and especially may 
they be omitted where it is impracticable to bring 
The criterion by which to determine 
when one is a mere formal or nominal party is 
whether or not a decree is sought against him.®® 


22 L. ed. 184; Barney v. Baltimore, 
6 Wall. 280, 18 L. ed. 825; Caldwell 
v. Taggart, 4 Pet. 190, 7 L: ed. 828; 
Continental, etc., Trust, ete, Bank 
v. Corey Bros. Constr. Co., 208 Fed. 
976, 126 CCA 64; Slater Trust Co, v. 
Randolph-Macon Coal Co., 166 Fed. 
171; Mackay v. Gabel, 117 Fed, 873; 
Chadbourne v. Coe, 51 Fed. 479, 2 
CCA 327; Tobin yv. Walkinshaw, . 23 
F. Cas. No. 14,068, McAll. 26, 5 AmL 
Reg 106; Trecothick vy. Austin, 24 
F. Cas. No. 14,164, 4 Mason 16. 

Ala.—Gulf Compress Co. vy, Jones 
Cotton Co,, 157 Ala.) 32,:4% 1S 251: 
Bozeman v. Ivey, 49 Ala. 75; Baker 
v. Rowan, 2 Stew. & P. 361. 

Ga.—Lang v. Brown, 29 Ga. 628. 

Ill.—Starne v, Farr, 17 Ill. A. 491. 

Mich.—Westcott y. Minnesota Min. 
Co., 238 Mich. 145. 

aliete Paw cuss v. Wells, 54 Miss. 

N. J.—Miller v. Jamison, 24 N.. J. 
Eq. 41; Dorsheimer y. Rorback, 23 
N. J. Eq. 46. [aff 25 N. J. Ea. 516]; 
Morgan vy. Rose, 22 N. J. Hq. 583. 

Pa.—Bellevue Borough v. Manufac- 
purene. Light,.\ete,, “Co.,)/20)) Pas Dist: 

[a] The representatives of a mere 
formal party need not be brought in. 
Dennis vy. Green, 8 Ga, 197 

{b] Where a supplemental bill 
does not affect the rights or interests 
of a mere formal party to the orig- 
inal bill it is not necessary to make 
kim a party to the supplemental bill. 
Allen y. Taylor, 3 N. J. Eq. 435, 29 
AmD 721. 

{c] Cotenants of one seeking to 
enjoin infyingement of his rights in 
the water of a stream need not be 
joined in the suit therefor. Union 
Mill, ete., Co, v. Dangberg, 81 Fed: 


73. , ; 
Joinder of parties see infra 305; 
306, 309. bel ; 

65. Shields vy. Barrow, 17 How- 
(U. S.)_ 130, 15 L. ed, 158; Louisiana, 
Union Bank y. Stafford, 12 How, (U. 
S.) 327, 13 L. ed. 1008; Vattier v. 
Hinde,* 7 Pet. (U. S,)..252, 8 iL. ed: 
675; Simms v. Guthrie, 9 Cranch (U. 
S.) 19, 3 L, ed. 642; Russell v. Clark, 
@, Cranch.; (U.; 8.) ' 6. 0decbw edst 271 
Abbot v. American Hard Rubber Co., 
1 F. Cas. No. 9, 4 Blatchf. 489; Dowie 
v. Sutton, 227 Ill. 183, 81 NE 395, 118 
AmSR 266. 

[a] Absentee with nominal inter- 
est.—The absence from the jurisdic- 
tien of those having a merely nom- 
inal interest is no objection to the 
proceeding. New Orleans Canal, ete., 
Co. v. Stafford, 12 How. (U. S.) 843, 
13 L. ed. 1015; Louisiana Union Bank 
v. Stafford, 12 How. (U. S.) 327, 18 
L. ed. 1008. 

{[b] Where formal parties cannot 
be served, the cause may proceed 
against the necessary parties alone. 
Carter v. McDougald, 7 Ga. 93. 

66. Payne v. Hook, 7 Wall. (U. 
S.) 425, 19 L.. ed. 260; Louisiana 
Union Bank y. Stafford, 12 How. (U. 
S.) 327, 18 L. ed, 1008; Wormley v. 
Wormley, 8 Wheat. (U. S.) 422, 5 L. 
ed. 651; Hamilton y. Savannah, etc., 
R..Co., 49 Hed. 412: , Hatch vy. Chi- 
Calo, etc.) RCo. dd! Bay Cas aaNio; 
6,204, 6 Blatchf. 105; Heath y. Erie 
R. Co., 11 EF. Cas, No. 6,306, 8 Blatchf. 
347; Ward vy. Arredondo, 29 F. Cas, 
No. 17,148, 1 Paine 410; Brooks v. 


Lewis, 13 N, J. Eq, 214; Bly v. Low- 
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Where a deeree against such party is essential to 
the relief sought, he is not a mere nominal party.** 
A suit cannot be maintained where all the defend- 
ants are merely formal or nominal parties.®S 

[§ 302] b. Illustrations of Rule. Persons 
with a naked legal title and no real interest in the 
controversy,®® such as assignors in an a}solute and 
unconditional assignment, the extent and validity of 
which are unquestioned,’ 70 or trustees in suits 
brought by the cestui que trust as the real party 
in interest against third persons, or by third per- 
sons against the cestui que trust," are good illus- 
trations of merely nominal or formal parties. 

The officers and agents of a corporation are mere 
nominal parties to a bill against the corporation 
for an injunction;’? but where such officers and 
agents are made parties to a bill for relief against 
the corporation for the purpose of obtaining a dis- 
covery,’* they are not formal parties." 

Servants, agents, or attorneys are mere formal 
parties to bills against their principals, when no 
relief is sought against them and they have no 
real interest in the subject matter of the contro- 
versy."® 

Officers. To bills to restrain the execution of 
process or the performance of official acts, the offi- 
eer 1s sometimes made a party, as the design of 
the injunction is to restrain him from acting, al- 


enstein, 9 AbbPrNS (N. Y.) 37; Buiej Broughton vy. Mitchell, 64 Ala. tn 
Skinner, 10020. S- 
Pacific Re Co; v. Cye 200]; 


v. Mechanics’ Bldg., etc., 
IN. C. 117. 


Assoc., T4 71. 
See also supra § 254. 577, 


Walden v. 


make defendants of those against | Stewart v. 
whom nothing is alleged and from 
whom no relief is asked.” 
Hook, 7 Wall. 


L. ed. 260. 


Payne vy. |v. Olson, 76 Ill. 


EQUITY 


25 LL. ed. 963; 
“Tt can never be indispensable to Ketchum, 101 U. S. 289, 25 LL. ed. 932 
Chesapeake, etc., Gunat sane Persons [22 
Co., 1 Fed. 361, 4 Hughes 41; Harding | pal 
A. 476° [afl 177 DIE 
(USS.) 425, 432, 19 | 298, 52 NE 482]. 
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though he is merely a nominal party, and no relief 
is prayed and no decree asked against him.*® 

Assignees pendente lite, although not always nec- 
essary parties, may properly be made parties at the 
election of the complainant. 

[§ 303] E. Plaintiffs—t. Capacity to Sue. As 
a general rule all bodies politie and corporate, and 
all natural persons except infants, lunaties, married 
women whose disabilities have not been removed, 
and persons otherwise disabled, may maintain bills 
im equity upon their own behalf. "This subject is 
considered in the various special articles of this 
work dealing with the different branches of the law 
of pee: aS 

[§ 304] 2. Real Party in Interest.*° Plaintiff 
must have such an interest in the subject matter of 


the suit as gives him a title to relief; he must be, 


more than a mere intermeddler.8° A pill is demur- 
rable which fails to show such interest.8! It mat- 
ters not, however, whether his interest in the sub- 
ject matter is legal or equitable in character.*? The 
test as to who are necessary and proper parties in 
equity being the existence of a real beneficial in- 
terest in the subject of controversy,®* a bill in 
equity may always be maintained by the real party 
in interest suing in his own right, and for his own 
benefit. Indeed, it is a general rule that a suit 
in equity must be brought ‘by the real party in in- 

78. See Associations § 102; Cor- 
porations; Guardian and Ward [21 
Husband and Wife [21 
Infants [22 Cye 627]; In- 
Cyc 1222]; Munici- 
Corporations E28. ye “2 eas 


Btates [86 Cyc 907]; and other spe- 
See also supra | Cial titles. 


Cyc 1512]; 


67. Wormley v. Wormley, 8 Wheat. 
(Uz; Sy 421, 5 Le ed. 651; Ward v. 
Arredondo, 29 F. Cas. No. 17,148, 1 
Paine 410. 

68. See infra § 308 

69. Walden v. Skinner, 101 U. S. 
577, 25 bL. ed. 963; Louisiana Union 
Bank y. Stafford, 12 How. (U. S.) 
327,.13 L. ed, 1008. 

“Formal parties are those with a 
naked legal title, but no equitable 
interest in the subject-matter of the 
controversy.” Foster Fed. Prac. § 51. 

Holder of legal title generally see 
supra § 256. 

70. Trecothick y. Austin, 24 F. Cas. 
No. 14,164, 4 Mason 16; Betton vy. 
Williams, A Pla. 11; Currier v. How- 
ard, 14 Gray (Mass.) 511: Montague 
v. Lobdell, 11 Cush. (Mass.) 111; 
Merrill v. Bischoff, 3 App. Div. 361, 
38 NYS 194. See also supra § 266. 

[a] A formal party to a contract 
who has assigned all his interest is 
required to be joined in any pro- 
ceeding in equity in regard to the 
contract, only for the purpose of 
having the decree conclude his rights 
and thus prevent all future litiga- 
tion. Accordingly, in all such cases, 
when the court can see, in the par- 
ticular case, that there exists no 
necessity for joinder of such party 
on that account, it will not be re- 
quired, especially after the case has 
gone to a hearing. Day v. Cummings, 
tS. V EE. 496. 

[b] Persons who have parted with 
all interests in the subject matter of 
the controversy are usually proper 
but not necessary parties. Donovan 
v. Campion, 85 Fed. 71, 29 CCA 30; 
Carter v. Davis, 8 Fla. 183; McLau- 
rie v. Thomas, 39 Ill. 291; Koerner 
v. Gauss, 57 Ill. A. 668; Stanbrough 
v. Daniels, T7 Iowa 561, 42 NW 443; 
Oldham v. Rowan, 3 Bibb (Ky.) 534; 
Buchoz y. Lecour, 9 Mich. 234; Rob- 
inson vy. Day, 5 Gratt. (46 Va.) 55. 
See also supra § 265. 

{c] Assignor of a legal chose in 
action is in all cases a proper party. 


§§ 254, 256; and generally Trusts [39 79. 


Cye 452], 

fa] The trustee in a deed of trust 
in the nature of a mortgage is not a 
necessary party plaintiff in a suit 
brought by his cestui que trust to 
have the trust deed declared a prior 
lien. Rogers v. Tucker, 94 Mo, 346, 
7 SW 414. 

72. Doyle v. San Diego Land, etce., 
Co., 43 Fed. 349; Hateh vy. Chicago, 
étc,,) Fes Co. it" Cas’ Nos 6.204. 6 
Blatchf. 105; Heath y. Erie R. Co., 
11 EF. Cas. No. 6,306, 8 Blatchf.. 347. 
See also Corporations; Injunctions 
[22 Cyc 914]. 

73. See supra § 272. 

74. Doyle v. San Diego Land, ete., 
Co., 43 Fed, 349; Hatch vy. Chicago, 
ete. R.- Co. ahh CascNo., 6.20456 
Blatehf. 105. 

75. Donovan vy. Campion, 85 Fed. 


71,° 29 CGA. 303. ‘Toledo, “etc.,. R= Co. 
v. Pennsylvania Co., 54 Fed. 746, 19 
LRA 395; Woolstein v. Welch, 42 


Fed. 566; Hatch v. Chicago, ete, R. 
Co., 11 F. Cas, No. 6,204, 6 Blatchf. 
105; Opelika y. Daniel, 59 Ala. oe a 
Brown v. Haven, 12 Me. 164 : » Annapo- 
lis v. Harwood, 32 Md. 471, 3 AmR 
161; Binney’s Case, 2 Bland (Ma.) 99. 
See also supra § 267. 

[a] Agents of defendant in com- 
mitting a fraud are not necessary 
parties to a bill for relief against 
such fraud. Heath v. Schroer, 119 
Mo. A, 93, 96, 96 SW 8138 (“The sev- 
eral agencies used by a wrongdoer in 
consummating a fraud, are not, nec- 
essarily, joint parties in compelling 
him to disgorge a sum of money he 
has received which belongs to the 
one defrauded”). 

76. Tehama County v. Sisson, 152 
Cal. 167, 92 P 64: Hays v. Hill, ah 
Kan. 360; Gilmore v. Fox, 10 Kan. 
509: Brooks v. Lewis, 13 Noi. Eq. 
214 (per Chancellor Green). See also 
supra § 269; and generally Injunc- 
tions [22 Cye 914]. 

77. Phoenix Mut. 


ix Ins Cocaws 
Batchen, 6 Ill. A. 621. 
§ 304. 


But see infra 


Under codes and practice acts 
see Parties [30 Cyc 44]. 

80. U. S—Newcombe y. Murray, 
TT Fed. 492. 

Ala.—Parkman v, Aircardi, 34 Ala. 
393, 73 AmD 457. 

Conn.—Lester vy. Kinne, 37 Conn. 
93’ Gaston 5 Ww. Plums, 24. sGenn- 
°° 


Hawaii—Palau v. Helemano Land 
Co., 22 Hawaii 357. 

Tll.—Rabberman y. Hause, 89 IN. 
209; Hills v. McMunn, 185 Ill. A. 338 
[rev on other grounds 232 Ill. 488, 
83 NE 963]. 

Kan.—Atchison Nat, Bank y. State, 
34 Kan. 379, 8 P $67. 

Ky.—Arnold y. Voorhies, 4 J. J. 
Marsh. 507. 

N. Y.—Bennett v. American Art 
Union, 7. .N. Y. Super. 614; Gould v. 
Thompson, 39 HowFr 5; Rogers vy. 
Traders’ Ins. Co., 6 Paige 583. 

Pa.—Railroad Co. y. Ashton, 5 
LegGaz 13. 

OO oar che v. Williams, 10 Vt. 
i a Webster v. Tibbits, 19 Wis, 

o 

Remediable interest generally see 
Parties [30 Cye 30]. 

81. Pease v. Sandusky Steamboat 
Co., -1° Oh. Dec. (Reprint) 150,23 
WestLJ 550; Carter v. Carter, 82 Va. 
624. 

; Avermens of title in bill see infra 
Ss on 

Demurrers generally see infra §§ 
456, 466. 4 

82. Hubbard v. Manhattan Trust 
Co., 87 Fed. 51, 30-CCA 520; Olds v. 
Cummings, 31 Tl], 188; Frye vy. State 
Bank,,.10 “fil $32> drallroad {Cos vvs 
Ashton, 5 Bee oy (Pa.) 13; Barry v. 
Harris, 49 Vt. 392. 

Nature of interest required see 
supra §§ 255-27 

83. See ae $$ 2538-274. 

84 U. S.—Hubbard y. Manhattan 
Trust Co, 87 Fed. ‘57,30 CGA 520; 
Conery v. Sweeney, S81 Fed. 14, 26 
CCA 309; Trecothick y. Austin, 24 F. 
Cas, No. 14,164, 4 Mason 16. 


—A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ih a 


| 
| 


-§ 804] 


Cal.—Anglo-Californian 
Cerf, 147 Cal. 384, 81 P 1077. 

takes v. Buell, 21 Ill. 203. 

an.—Ross vy. Noble, 6 
bi P 92. Beet age) 
y.—Fordsville vy. Postel, 88 § 
1065; McLemure y. Sebree Coal, a, 
Co., 121 Ky. 53, 88 SW 1062, 28 KyL 
25; Carney v. Walden, 16 B. Mon. 
388; Kennedy v. Davis, 7 T. B. Mon. 
372; Snelling vy. Boyd, 5 T. B. Men. 
172; Sanders v. Macey, 4 Bibb 457: 
Lemmon vy. Brown, 4 Bibb 308; Allen 
v. Crockett, 4 Bibb 240, 
Be are ee Vite it 32 Me, 343 
5Z Am 5 aff 14 How. 568, © ; 
ea, 545]. 568, 14 L. 
0.—Rogers y. Tucker, 94 Mo. 3 
yA en, 414. tes 
ebr.+Fox y. Fo 77 Nebr. 
110 NW 804. A igi 
. J—Burlew y. Hillman, 16 N. J. 
Bg. 23, Pe 

N. Y.—WNational Park Bank v. God- 
dard, 131 N. Y. 494, 30 NE 566 [aff 
62 Hun 31, 16 NYS 343]. 

R. I.—Middletown vy. Newport Hos- 

Battal, OAR. I 329) 16 A 319; 250A 
800, 1 LRA 191. 

8. D.—Odell v. Petty, 19 S. D. 532, 
104 NW 249. 

Tenn.—Smith v. Gooch, 6 Lea 536. 

Va.—Penn y. Hearon, 94 Va. 773, 
27 SE 599; Castleman y. Berry, 86 
Va. 604, 10 SE 884. 

W. Va.—Raleigh County Ct. v. Cot- 
tle, 81 W. Va. 469, 94 SE 948; State v. 
Blanagan, 77 W. Va. 505, 87 SE 878; 
Fleming v. Holt, 12 W. Va. 143. 

_[a] An estate in futuro is a suffi- 
cient interest to satisfy the rule. 
Hitch vy. Davis, 3 Md. Ch. 262. See 
also supra §§ 263, 264. H 

_[b] A taxpayer’s interest is suffi- 
cient to enable him to test in equity 
the validity of a law which proposes 
an assessment or expenditure. Page 
v. Allen, 58 Pa. 338, 98 AmD 272. 
See also generally Taxation [37 Cyc 
1134, 1279]. 

[c] A person for whose benefit an 
agreement is made, (1) although not 
a party to such agrement, may main- 
tain a suit based thereon. Crocker 
v. Higgins, 7 Conn. 342. See also 
Contracts $$ 808-814; Parties [30 Cyc 
59]. (2) An averment that a con- 
tract between others was made for 
the account and use of plaintiff 
shows sufficient interest in plaintiff. 
Railroad Co. v. Ashton, 5 LegGaz 
kPa) 13. 

{d] Stockholders who are the real 
parties in interest may file a bill in 
their own names making the corpora- 
tion a party defendant where it ap- 
pears that the directors of the cor- 
poration refuse to prosecute by col- 
lusion with those who have made 
themselves answerable by their neg- 
ligence or fraud, or where the cor- 
poration is under the control of those 
who must be made defendants in the 
suit. Robinson v. Smith, 3 Paige (N. 
Y.) 222, 24 AmD 212. See Corpora- 


tions. 

[e] Distributees instead of ad- 
ministrators may sue to recover 
assets where all the parties in in- 
terest are before the court, and 
answer is made, and there are no 
debts. Smith vy. Gooch, 6 Lea (Tenn.) 
536. 

{f] Specific enforcement of a con- 
tract, made with a person “and his 
associates,” may be had by one who 
is shown to be the only associate. 
Gadsden v. Mitchell, 145 Ala. 137, 
159, 40 S 557, 117 AmSR 20, 6 LRANS 
781. 

[zg] A mortgagee in possession 
may institute an action against the 
holder of the legal title to have his 
rights adjudicated. Henthorn v. Se- 
curity Co., 70 Kan. 808, 79 Pa. 653. 

(17 ae OF tit Se ee 
231 Fed. 950, 146 146; Pagan v. 
Sparks, 18 F. Cas. No. 10,659, 2 Wash. 

Pet O20. 

P agieMoore y. Pope, 97 Ala. 462, 
* [21 C.,.J.—20] 


Bank vy. 
7 


i, oo 


terest in his own name, or at least he must be 
_made a party,®* and it is not allowable to bring a 


EQUITY 


118 840; Kirk y-. Morris, 40 Ala. 225; 
tne: Nts ae Eades ey 7 Ala. 362. 
0olo.—Wilson vy. Ke 3 3 
are Cel. ent, 38 Colo. 492, 
is io ee ise eae 24 Conn. 370. 
a.—De Soto Count 5 
Fla. eel dot ae ee 
xa.—McWhorter y. O’Neal, 123 Ga. 
Saya SE tag Macon, ete. wae. “Co: 
v. Gibson, 85 Ga. 1, 11 § 
Kms ee SE 442, 21 
l1—Wolverton y. Taylor, 157 Il 
485, 42 NE 49; Smith y. Brittenham, 
109 Ml, 540; Elder y. Jones, 85 Ill. 
384; Smith v, Hollenback, 46 Il. 252; 
Bowles v- McAllen, 16 Ill. 30; Hoare 
v. Harris, 11 Ill. 24; Rock Island 
State Bank y. Pope, 179 Ill. A. 282; 


| Bennett vy. Waterloo First Nat. Bank, 


117 Ill. A. 382 [rev on other grounds 
215 Ill. 398, 74 NE 405]; Merchants’ 
Bldg. Impr. Co. y. Chicago Exch. 
phi ea eee A. 54; Chisholm 
v. McDonald, 30 Ill. A. 176 3 
ner 273, 23 NE 596]. Fiacan 
nd.—State vy. Delaware County, 50 
Ind. A. 208, 98 NE 149, Rt 
Griffin, 132 


lowa.—Westbrook vy. 
Iowa 185, 109 NW 608. 
Me.—Crooker y. Rogers, 58 Me. 339: 
Haskell vy. Hilton, 30 Me. 419. ‘ 
iy sk a fe a vy. Harrall, 54 Miss. 


ee ae v. Shepard, 49 Mo. 

N. J.—Dunn y. Seymour, 11 N, J. 
Eq. 220. “ meetidg 

N. Y.—Park Nat. Bank v. Goddard, 
131 N. Y. 494, 30 NE 566; Grant v. 
Duane, 9 Johns. 591; Braker vy. Deve- 
reaux, 8 Paige 513; Van Hook v. 
Throckmorton, 8 Paige 33; Sedgwick 
v. Cleveland, 7 Paige 287; Mills v. 
WoOagh Te Paige? 1859 316 AmDie 274 > 
Rogers vy. Traders’ Ins. Co., 6 Paige 
583; Field v. Maghee, 5 Paige 539; 
Ward v. Van Bokkelen, 2 Paige 289; 
Fish v. Howland, 1 Paige 20; Malin 
v. Malin, 2 Johns. Ch. 238; Indiana 
v. Sherwood, 5 ChSent 47; Oakey v. 
Bend, 3 Edw. 482. 

N. C.—Winders v. Hill, 141 N. C. 
694, 54 SE 440; Brooks y. Holton, 136 
N. C. 306, 48 SE 737. 

Okl.—Lewis vy. Clements, 21 OkIl. 
POV 95-7169: 
gee PE v. Hoppin, 10 Phila. 
S. D.—Northwest Loan, etc., Co. v. 
Muggli, 8 S. D. 160, 65 NW 442. 

Vt.—Eureka Marble Co. v. Windsor 
Mfg. Co.,.47 Vt. 430. 

Va.—Hurt vy. Miller, 95 Va. 32, 27 
SE 831; Penn v. Hearon, 94 Va. 773, 


27 SE 599; Lynchburg Iron Co, v. 
Tayloe, 79 Va. 671. 
W. Va.—Raleigh County Ct. v. Cot- 


tle, 81 W. Va. 469, 94 SEH 948; State v. 
Flanagan, 77 W. Va. 505, 87 SE 878; 
McClaskey v. O’Brien, 16 W. Va. 791. 

“It is a well recognized rule that 
in equity the party having the Wene- 
ficial interest in the subject matter 
of the suit must sue in his own name 
for any invasion of his rights in re- 
spect thereto, although the legal title 
may be in another.” Smith y. Brit- 
tenham, 109 Ill. 540, 549. 

[a] egal and equitable rules con- 
trasted.—(1) “The rule as to parties 
is wholly different in chancery from 
what it is at law. In equity, a party 
in interest may always institute a 
suit in his own name, while at law 
he alone can sue in whom is vested 
the legal title.’ Frye v. State Bank, 
40 ils 682, Sol, (2). Le issat ew. a 
general rule, that the action shall be 
brought in the name of the party, 
whose legal right has been affected; 
and in chancery, that the plaintiff 
must have an interest in the subject 
of the suit, or a right to the thing 


demanded.” Crocker v. Higgins, 7 
Conn. 342, 347. E 
[b] Each litigant has the right to 


insist that the real parties in inter- 
est be made parties to the suit. John- 
son v. Miller, 55 Ill. A. 168. 

[ec] Interference with United 
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suit in equity in the name of one person for the use 
of another not made a party,** particularly where 


States mail—The United States has 
such property in the mails as to en- 
able it to sue for an injunction 
against interference by lawless per- 
sons with the transportation of the 
mail. In re Debs, 158 U. S. 564, 15 
Sct 900, 39 L. ed. 1092. 

{[d] Sslorable plaintiff—The rule 
that any taxpayer may maintain an 
action to enjoin the performance of 
an unlawful act which will operate 
to injure or damage him by increas- 
ing the burden of his taxation is lim- 
ited to cases where the action is 
instituted by the taxpayer in gooa 
faith, and for the protection of his 
own interests, and an injunction will 
not be granted if it appears- that he 
is merely a colorable plaintiff, suing 
only in behalf of other parties in 
interest. Highway Comrs. v. Deboe, 
A3 Ti A. *25; 

{e] A corporation, and not its offi- 
cers, must sue to redress wrongs of 
the corporation. Nichols v. Williams, 
22 N. J. Eq. 63; Hechmer v. Gilligan, 
28 W. Va. 750. See also Corporations, 

{f] The principal and not his 
agent (1) must sue for wrongs to the 


principal. Sutton v. Mansfield, 47 
Conn, 388; London Assoc. of Ship- 
owners vy. London, etc., Docks Joint 
Committee, [1892] 3 Ch, 242. (2) The 


may sue with respect to 
contracts made in the name of his 
agent. Tavenner vy. Barrett, 21 W. 
Va. 656. (3) An agent conducting 
the transaction as a quasi trustee 


principal 


may sue. Dawson y. Burrus, 73 Ala. 
its (4) See also Agency §§ 604— 
607. 

{g] The code provisions requiring 


actions to be prosecuted in the name 
of the real party in interest adopt 
substantially the eauity rule. Grin- 
nell vy. Schmidt, 4 N. Y. Super 706. 
See also Parties [30 Cyc 44]. 

[h] Alabama statute, requiring 
certain actions ta be prosecuted by 
the real party in interest applies only 
to actions at law and not to suits in 
equity. Moore vy. Pope, 97 Ala. 462, 
11 S 840; Dawson vy. Burrus, 73 
Ala. 111. 

66. Ill.—Elder v. Jones, 85 Ill. 384. 

Ind.—State v. Delaware County, 50 
Ind. A. 208, 98 NE. 149. 

Me.— Haskell v. Hilton, 30 Me. 419. 

Miss.—Kitchins v. Harrall, 54 Miss. 
474. 

N. Y.—Gleason v. Gage, 7 Paige 
121; Rogers v. Traders’ Ins. Co., 6 
Paige 583; Field v. Maghee, 5 Paige 
539; Indiana v. Sherwood, 5 ChSent 
47 


te 

Va.—Hurt v. Miller, 95 Va. ‘32, 27 
SE 831; Penn v. Hearon, 94 Va. 773, 
27 SE 599. 

W. Va.—Raleigh County Ct. v. Cot- 
tle, 81 W. Va. 469, 94 SE 948; State v. 
Flanagan, 77 W. Va. 505, 87 SE 878; 
Huntington First Nat. Bank v. Cook, 
55 W. Va. 220, 46 SE 1027; Kellam 
vy. Sayre, 30 W, Va. 198, 3 SE 589; 
McClaskey v. O’Brien, 16 W. Va. 791. 

[a] Rule applied.—‘‘Where a judg- 
ment at law was recovered in the 
name of A. for the use of B. and 
afterwards A. brought a chancery 
suit in his own name for the use of 
B., the judgment creditor, and B. was 
not a party to the suit, and a decree 
was rendered enforcing said judg- 
ment lien, and it was reversed for 
want of proper parties. and remanded 
for proper parties to be made.” Kel- 
lam v. Sayer, 30 W. Va. 198, 3 SE 
589 [quot Huntington First Nat. Bank 
y. Cook, 55 W. Va. 220, 46 SE 1027]. 

[b] Agent or attorney.—(1) A suit 
cannot be prosecuted in the name of 
an agent (Oakey v. Bend, 3 Edw. 
(N. Y.) 482), (2) or of an attorney in 


fact (Jones v. Hart, 1 Hen. & M. 
(11 Va.) 470). (3) See also supra 
§ 267. 

[ec] Interest of third person.— 


Where a bill is brought to set aside 
proceedings in the probate court 
whereby an infant’s title to lands 


306 [21C.J.] 


plaintiff acts without authority from the person 


for whom he undertakes to sue,” 
be demurrable.*® 
interest cannot bring the suit.®® 


There are exceptions or qualifications to the rule 
requiring suits to be brought by the real party in 
interest,°° as where one is permitted to sue on be- 
half of himself and others,® or where a trustee 
may sue without joining his cestuis que trust,°? 
as in the ease of. executors and administrators.°* 
When a plaintiff in 


Assignments pendente lite. 


was divested, the fact that a person 
in. possession had an understanding 
with plaintiff that in case the suit 
was successful his equitable rights 
in consequence of improvements 
made upon the land would be recog- 
nized, does not render the suit open 
to the objection that it is not brought 
in the interest of the nominal plain- 
tiff, as this is a matter with which 
defendants have no concern, Tong 
v. Marvin, 26 Mich. 35. 

{d] By statute in Virginia it is 
provided that when the legal title to 
a claim enforceable in equity is in 
one person and the beneficial equita- 
ble title is in another the suit may 
be brought by the latter for his use 
and benefit in the name of the former 
or in his own name. Preston v. Bal- 
timore Nat, Exch. Bank, 97 Va. 222, 
33 SE 546. 

fe] One who had religious scru- 
ples against being a party to litiga- 
tion might, it was held, sue by next 
friend. Malin vy. Malin, 2 Johns. Ch. 
(NY) ) 2332 

Nominal and use plaintiffs at law 
see Parties [30 Cye 36]. 


BTA. Cle Ate ia borehnrite. «Boh 
Bank, (Tenn. Ch. A.) 59 SW 367. 
88. McClaskey v. O’Brien, 16 W. 


Va. 791. But see Hopkirk vy. Page, 12 
F. Cas. No. 6,697, 2 Brock. 20 (stated 
infra note 89 [c] (1)). 

89. Haskell v. Hilton, 30 Me. 419; 
Keyser vy. Renner, 87 Va. 249, 12 SH 
406. See also supra § 265. 

[a] A debtor who transfers shares 
of stock to a creditor, who is “to 
account for the said shares or recon- 
vey them,” has no remaining interest 
in the shares which will entitle him 
to maintain a suit concerning them 
against a third person. Hersey v. 
Veazie, 24 Me. 9, 10, 41 AmD 364. 

{b] But a purchaser of land may 
rescind the saie, although he has 
since conveyed to a third person. 
Hadlock vy. Williams, 10 Vt. 570; 
Mason y. Crosby, 16 F. Cas. No, 9,234, 
1 Woodb. & M. 342. 

[ec] Assignor suing for assignee.— 
(1) “The assignor of ... a debt there- 
fore has merely a barren legal title, 
while the beneficial interest is in his 
assignee, who must be a party to 
the suit. Equity deals with the real 
parties in interest and if they are 
not before the court no proper decree 
can be made.” Penn vy. Hearon, 94 
Va. 778, 774, 27 SE 559. Contra Hop- 
kirk v. Page, 12 F. Cas. No. 6,697, 2 
Brock. 20 (holding that the obligee 
of a bond not by law assignable may 
sue for the equitable assignee, or 
the latter may sue in the former’s 
name, without being himself named 
as aparty). (2) “It is a well-settled 
rule that an assignor in a chose in 
action, though secured by a vendor’s 
lien reserved on real estate, cannot 
sue in-equity for the benefit of his 
assignee to collect the debt. The 
reason for the rule is that equity 
deals only with the real parties in 
interest, and if they are not before 
the court no proper decree can be 
made in the cause.” Hurt v. Miller, 
95 Va. 32, 37, 27 SE 831 (but it was 
further held in the same case that 
if the assignee in such a suit is 
brought in and made a party by 
a cross bill filed by the respondents, 


One who has parted with all his 


EQUITY 


Such a bill will 


[§ 305] 


are distinct 


it is proper to overrule a demurrer 
upon the ground that the suit is not 
prosecuted by the real party in in- 
terest). (3) Generally see ,Assign- 
ments §§ 173-206; 211-220. ; 

90. Hopkirk y. Page, 12 F. Cas. 
me 2 Brock. 20; and infra notes 

[a] Exceptions to rule.—‘All per- 
sons having distinct interests, must 
undoubtedly be brought into court; 
but where the interest of one person 
is involved in that of another, and 
that other possesses the legal right, 
so that the interest may be asserted 
in his name, it is not, I think, always 
necessary to bring both before the 
court. Thus, a trustee may sue, 
without naming the cestui que trust 
as a party,—an executor or admin- 
istrator may sue, without naming 
legatees or distributees. And the 
obligee in a bond, where it is not by 
law assignable, may sue, or the 
equitable assignee may sue in his 
name, without being named himself 
as a party. This may, I think, be 
done in a court of equity as well as 
a court of law. The person having 
the equitable interest, if the suit be 
not really brought for his benefit, 
may insist on being made a party, 
and the court will direct it: but I 
do not think the omission of persons 
in this situation any objection to the 
suit.” Hopkirk v. Page, 12 F. Cas. 
No. 6,697, 2 Brock. 20, 42, 

91 Doctrine of representation see 
supra §§ 284-296. 


Stockholders’ bills see Corpora- 
tions. 
92. Hunter v. Robbins, 117 Fed. 


920; Hopkirk v. Page, 12 F. Cas, No. 
6,697, 2 Brock 20; Milwaukee Trust 
Co. v. Van WValkenburgh, 132 Wis. 
Spee 2 NW 1088. See also supra 


§ H 

[a] A trustee with no interest in 
the trust fund, the trust having been 
executed so far as he is concerned, 
is not the proper plaintiff. Lovto 
v. Catron, 20 N. M. 168, 148 P 490, 
LRA1915E 4651. 

93. Hopkirk v. Page, 12 F. Cas. No. 
6,697, 2 Brock. 20; Bean v. Com., 186 
eth 348, 71 NE 784. See also supra 

92. 

94. U. S—Automatie Switch Co. 
v. Cutler-Hammer Mfg. Co., 147 Fed. 
250, 77 CCA L786, 

Colo.—Wilson yv. Kent, 38 Colo. 492, 
88 P 461, 

Ill.—Smith y. Brittenham, 109 Ill: 


540 

Me.—Mason vy. York, etc., R. Co., 
52 Me 82. 

N. Y.—Sedgwick v. Cleveland, 7 
Paige 287. 

R. I.—Bailey v. Smith, 10 R. I. 29. 


Va.—Campbell vy. Shipman. 87 Va 
655, 13 SE 114. 

See also Abatement 
§ 221. 

[a] Dismissal of bill.—(1) Defend- 
ant may apply for a dismissal of 
the bill unless the assignee is 
brought in by supplemental bill in the 
nature of a bill of revivor. Hatha- 
way v. Scott, 11 Paige (N, Y.) 173. 
(2) Dismissal generally see infra 
§ 798. et seq. 

[b] Waiver by failure to object.— 
Although defendant may be entitled 
to have the bill dismissed for failure 


and Revival 
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equity parts with all his interest in the subject 
matter of the suit, the case can be no longer prose- 
cuted in his name, but the assignee must be made 
a party by a supplementary bill or otherwise.** 

3. Joinder of Plaintiffs °°—a. 
May Join—(1) Necessity of Joint or Common In- 
terest. Several plaintiffs whose respective demands 
and 
may not join in one hill to enforce such demands, 
even where they are all against the same defend- 
ant,°® and where this is attempted the bill is bad 


Who 


independent of each other 


to bring in a purchaser pendente lite, 
this right may be lost or waived by 
failure to object or by unreasonable 
delay. Pond v. Clark, 24 Conn, 370; 
Zane v. Fink, 18 W. Va. 693. 

95. Misjoinder as multifariousness 
see infra §§ 440-442. 

96. U. S.—Stebbins v. St. Anne, 
116 U. S. 386, 6 SCt 418, 29 L. ed. 667; 
Walker v. Powers, 104 U. S. 245, 26 
L, ed. 729; Yeaton v.: Lenox, 8 Pet. 
123, 8 L, ed. 889; Tully v. Triangle 
Film Corp., 229 Fed. 297; Westing- 
house Air Brake Co. v. Kansas City 
Southern R. Co., 1387 Fed. 26, 71 CCA 
1; Woolstein vy. Welch, 42 Fed, 566; 
Summerlin y. Fronteriza Silver Min., 
etc., Co., 41 Fed, 249; Baker vy. Port- 
land, 2 F. Cas. No. 777, 5 Sawy. 566; 
Carter v. Treadwell, 5 F. Cas. No. 
2,480, 3 Story 25; Haines v. Carpen- 
ter, 11 F. Cas. No, 5,905, 1 Woods 
262 [aff 91.U. S. 254, 23 L. ed. 345]; 
Parsons v. Lyman, 18 F. Cas. No. 
10,779, 4 Blatchf. 432; West v. Ran- 
dall, 29 F. Cas. No, 17,424, 2 Mason 
181. 

Ala.—Larkin y. Mason, 71 Ala, 227; 
Rogers v. Torbut, 58 Ala. 523; Marsh 
v. Richardson, 49 Ala, 430; Bean v. 
Bean, 37 Ala. 17; Moore v. Moore, 17 


Ala. 631; Wilkins v, Judge, 14 Ala. 
135. 

Cal.—Behlow vy. Fischer, 102 Cal. 
208, 36 P 509. 

Colo.—Denver v. Kent, 1 Colo. 336. 

Conn.—Harrison v. Belden, 26 


oa, 7; Mix v. Hotchkiss, 14 Conn, 
32. 

Dak.—Wood y. Bangs, 1 Dak. 179, 
46 NW 586. 

Del.—Reybolad v. Herdman, 2 Del. 
Ch. 34 

D. C.—People’s Nat. Bank y. Sa- 
ville, 25 App. 139. 

PL aa Leaner v. Sloan, 17 Fla. 

Ida.—Creer v. Bancroft Land, etce., 
Co., 13 Ida. 407, 90 P 228. 

Ill.— Whiteside County y. Burchell, 
31 Ill. 68; Crawford-Adsit Co. vy. For- 
dyce, 100 Ill. A. 362. 

Ind.—Hauck y. Terre Haute First 
Nat. Rank, 138 Ind. 700, 37 NE 593; 
Conzman v. Terre Haute Brewing Co., 
138 Ind. 696, 87 NE 598; Jones v. 
Rushville Nat, Bank, 138 Ind. 8&7, 37 
NE 338; Conzman vy. Terre Haute 
First Nat. Bank, 137 Ind, 698, 37 NE 
892; Hauch vy. Terre Haute Brewing 
Co., 187 Ind. 698, 87-NE 392; Jones wv. 
Cardwell, 98 Ind. 831; Heagy v. Black, 
90 Ind. 534. 

Iowa.—Lewis v. Eshleman, 57 Iowa 
633, 11 NW 617. 

Kan.—Atchison St. R. Co. v. Nave, 
38 Kan. 744, 17 P 587, 5 AmSR 800; 
Jeffers v. Forbes, 28 Kan. 174; Hud- 
son v, Atchison County, 12 Kan. 140. 

Ky.—Richardson vy. MecKinson, Litt. 
Sel. Cas. 320, 12 AmD 308; Barry v. 
Rogers, 2 Bibb 314, 

La.—Gill v, Lake Charles, 119 La. 
17, 438 S €97; Blum v. Wyly, 111 La. 
1092, 36 S 202. 

Md.—Neal v. Rathell, 70 Md, 592, 
17 A 566; Ellicott vy. Ellicot, 2 Md. 
Ch. 468. 

Mass.—Rogers vy. Boston Club, 205 
Mass. 261, 91 NE 321, 28 LRANS 748. 

Mich.—Andrews vy. Wekerman, 144 
Mich. 199, 107 NW 870; Brunner v. 
Bay City, 46 Mich. 286, 9 NW 263; 
Taylor v. King, 32 Mich. 42. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for multifariousness and misjoinder of parties.% 
Several plaintiffs asserting similar rights, but hay- 
ing no common interest, may not generally join in 
Parties whose interests are several 
may not unite in one action merely to avoid the 
necessity of bringing separate actions; the doctrine 
against multiplicity of suits does not extend so 
far.°° But there is no inflexible rule as to the join- 
der of parties plaintiff, and the rule forbidding thé 
misjoinder of plaintiffs, or multifariousness, so far 
as any rule can be said to exist, is one of con- 
venience only, and must depend in its application 


the same bill. 


Miss.—Louisville y. Armstrong, 113 
Miss. 385, 74 S 285, 

Mo.—Gardner v, Robertson, 208 Mo. 
605, 106 SW 645. 

N. J.—Chester v. Halliard, 36 N. J. 
Eq. 313; Hendrickson y. Wallace, 31 
N. J. Eq. 604; Morris, etc., R. Co, v. 
Prudden, 20 N. J. Eq. 5380; Hinchman 
v. Paterson Horse R. Co., 17 N. J. 
Eq._75, 86 AmD 252; Johnson v, Vail, 
14 N. J. Eq. 423; Emans y. Emans, 
13 N. J. Hq. 205; Plum v. Morris Ca- 
nal, etc., Co., 10 N. J. Eq. 256; David- 
son v. Isham, 9 N. J. Eq. 186; Titus v. 
Bennet, 8 N. J. Eq. 267; Marselis v. 
Morris Canal, etc., Co., 1 N. J. Eq. 


N. Y.—New York, etc., R. Co. v. 
Schuyler, 17 N. Y. 592, 7 AbbPr 41; 
Howell v. Buffalo, 2 Abb. Dec. 412; 
Gray v. Rothschild, 48 Hun 596, 1 
NYS 299 [aff 112 N. Y. 668 mem, 19 
NE 847 mem]; Emery y. Erskine, 66 
Barb. 9; Bouton v. Brooklyn, 15 Barb. 
375; Wood _v. Perry, 1 Barb, 114; 
Gould yv. Thompson, 39 HowPr 5; 
Alston v. Jones, 3 Barb. Ch. 397; 
Murray v. Hay, 1 Barb. Ch. 59, 43 
AmD 773; Grant vy. Van Schoonhoven, 
9 Paige 255, 37 AmD 393. 


5 N. C.—Ayers v. Wright, 43 N. C. 
29. 
Oh.—State v. Ellis, 10 Oh. 456; 


Armstrong v. Athens County, 10 Oh. 
235 [aff 16 Pet. (U. S.) 281, 10 L. ed. 
965 


Pa.—Coatesville, etc., St. R. Co. v. 
West Chester R. Co., 206 Pa. 40, 55 
A 844; Rafferty v, Central Tract. Co., 
147 Pa. 579, 23 A 884, 30 AmSR 763; 
Cumberland Valley R. Co.’s App., 62 
Pa. 218; Bright v. McCullough, 1 
LegRec 281. 

R, I.—Peabody v. Westerly Water 
Works, 20 R. I. 176, 37 A 807. 

Tenn.— Tilman v. Searcy, 5 Humphr. 
487; Lillard vy. Mitchell, (Ch.) 37 SW 
702. 

Va.—Graveley v. Graveley, 84 Va. 
145, 4 SE 218; Norfolk, etc., R. Co. 
v. Smoot, 81 Va. 495. 

W. Va.—Harrison County Ct. v. 
Hope Natural Gas Co., 80 W. Va. 486, 
92 SE 726; Bailey v. Calfee, 49 W. Va. 
630, 39 SE 642; Snyder v. Cabell, 29 
W. Va. 48, 1 SE 241. : 

Wis.—Newcomb y. Horton, 18 Wis. 
566. 

Wyo.—Healy v. Smith, 14 Wyo. 268, 
83 P 583, 116 AmSR 1004. ' 

Eng.—Hudson v. Maddison, 12 Sim. 
416, 35 EngCh 416, 59 Reprint 1192; 
Jones v. Garcia Del Rio, 1 Turn, & R. 
£97, 12 EngCh 297, 37 Reprint 1113; 
Davies v. Quarterman, 4 Y. & C. 
Exch. 257, 160 Reprint 1002. 

[a] Rule applied.—That separate 
insurance policies covering the same 
property all contained a concurrent 
insurance clause did not entitle the 
insurers to join in a bill to cancel 
the policies and to restrain the main- 
tenance of separate actions thereon. 
Scottish Union, etc., Ins. Co. v. War- 
ren-Gee Lumber Co., 103 Miss. 816, 
60 S 1010, 104 Miss. 636, 61 S 310, 
430. 4 x 

[b] Remedies different.—A plain- 
tiff seeking a remedy in equity can- 
not join as a coplaintiff one whose 
remedy is at law. Clark vy. Holbrook, 
146 Mass. 366, 16 NE 410. 

97. See cases supra note 96. 

[a] A test of multifariousness.— 
A bill is not demurrable for multi- 
fariousness on the ground of mis- 
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as coplaintiffs.? 


rights are not 


held that it is 


joinder of several plaintiffs, where 
either of them would not be entitled 
to proceed’separately for relief with- 
out making the others defendants. 
Hicks v. Campbell, 19 N. J, Eq. 183. 
Multifariousness generally see in- 
fra §§ 427-452. 
Pal Ky.—Barry v. Rogers, 2 Bibb 
Mass.—Keith vy. Keith, 143 Mass. 
262, 9 NE 560, 
Miss.—Scott vy. Calvit, 4 Miss, 148. 
N. J.—Hendrickson y. Wallace, 31 
N. J. Eq. 604. 
Oh.—State vy. Ellis, 10 Oh. 456; 
privat 3 v. Athens County, 10 Oh. 


See also supra § 51. 

99. Conn.—Sheldon_ vy. 
School Dist., 25 Conn. 224. 

D. C.—People’s Nat. Bank y. Sa- 
ville, 25 App. 139. 

Ida.—Creer v. Bancroft Land, etc., 
Co., 18 Ida. 407, 90 P 228. 

Ind.—Heagy v. Black, 90 Ind, 534. 

La.—Gill v. Lake Charles, 119 La. 
17, 43 S 897. 

N, Y.—Cole y, Reynolds, 18 N, Y. 


Centre 


74; Howell yv. Buffalo, 2 Abb. Dec. 
ore: Bouton y. Brooklyn, 15 Barb. 
375. 


See also supra § 51. 

[a] Terse statement of rule,—A 
multifarious bill will not be allowed 
as a remedy for a multiplicity of 
suits. Haines vy. Carpenter, 11 F. 
Cas. No, 5,905, 1 Woods 262 [aff 91 
U. S, 254, 23 L. ed. 345]. 

Multiplicity of suits generally see 
Supra §§ 48-52. 

1. Cal.—Stewart v. Smith, 6 Cal. 
A152: 191667, 

La.—Gill vy. Lake Charles, 119 La. 
17, 43 S 897. ; 

Mich.—Scofield y. Lansing, 17 Mich. 
437. 

N. Y.—Bradley v. Bradley, 53 App. 
Div. 29, 65 NYS 514 [aff 165 N. Y. 
183, 53 NE 887]; Kennedy v. Troy, 
14 Hun 308 [rev on other_grounds 
717 N. Y,. 493]; Bauman vy. Kuhn, 57 
Mise. 618, 108 NYS 773; Murray v. 
Hay, 1 Barb. Ch. 59, 43 AmD 773. 
See Tradesman’s Bank v. Merritt, 1 
Paige 302, 304 (where _Chancellor 
Walworth declared that misjoinder of 
plaintiffs is a matter of form only, 
and does not go to the merits, say- 
ing: “I am not certain that in a clear 
case of misjoinder of complainants, 
the defendant would be entitled to 
have the injunction dissolved as a 
matter of course, before demurrer or 
answer’). 

Tex.—Braun, Ger Paulson 
Civ. A.) 95 SW 617, 
ons a puehigaes y. Cabell, 29 W. 
Va. 48, 1 SE 241. ; 

[a] Distinction between joinder of 
plaintiffs and defendants.—The ob- 
jection to the misjoinder of plaintiffs 
must rest upon very different grounds 
from an objection to the misjoinder 
of defendants having separate and 
distinct interests and whose cases are 
unconnected with each other, because 
in the latter case each defendant may 
well insist that he should not be 
involved in the contests or litiga- 
tions of other parties involving trans- 
actions with which he has no con- 
nection or an gocts Scofield vy. Lan- 
i 17 Mich. 437. 
Ftac U. §.—_Walker v. Powers, 104 Uz. 
S. 245, 26 I. ed. 729; Hill v. Wilson, 


COPY. 


210 Fed. 200, 127-CCA. 260; Bland -v. 


Persons without interest. 
taken on the one hand to bring all proper parties 
before the court, the same care should be taken 
on the other that none are brought there whose 


decree that may be made. 
without interest cannot join as coplaintiffs with 
persons who are interested,’ 
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upon the circumstances of each case.t 
Persons with conflicting interests cannot be joined 


While care must be 


to be in some way bound by the 
Accordingly persons 


It has been frequently 
a fatal objection to a bill if any 


1Fleeman, 29 Fed. 669; Bunce vy. Gal- 
lagher, 4 F. Cas. No. 2,133, 5 Blatchf. 
481; Parsons v. Lyman, 18 F. Cas. 
No. 10,779, 4 Blatchf. 432. 

Ala.—Flomerfelt v. Siglin, 155 Ala. 
633, 47 S 106, 130 AmSR 67; Smith 
v. Smith, 102 Ala. 516, 14 S$ 765; 
Massey v. Modawell, 73 Ala. 421. 

Ga.—Miller v. Butler, 121 Ga, 758, 
149 SE 754. 

Md.—Thomas C. Basshor Co. v. 
Carrington, 104 Md. 606, 65 A 360; 
Crook y. Brown, 11 Md. 158; Ellicott 
v. Ellicott, 2 Md. Ch. 468. 

Mass.—Sears v. Hardy, 120 Mass. 


. J.—Hendrickson v. Wallace, 31 
J. Eq. 604. 


v. Jones, 3 Barb. Ch. 
Grant v. Van Schoonhoven, 9 
Paige 255, 37 AmD 393; Le Fort vy. 
Delafield, 3 Edw. 32. 

rita v. Elbert, 19 Pa. Dist. 
Va.—Brown y. Bedford City Land, 
etc., Co., 91 Va. 31, 20 SE 968; Meek 
v. Spracher, 87 Va. 162, 12 SE 397. 

[a] BRule applied.—(1) Minor heirs 
cannot be plaintiffs in a bill to par- 
tition land, and also to vest in the 
widow a title to a portion of the land 
in lieu of dower. Simpson v. Alex- 
ander, 6 Coldw. (Tenn.) 619, (2) 
General creditors should not join one 
seeking (to enforce an assignment for 
the payment of particular debts. 
Dias vy. Bouchaud, 10 Paige 445 [rev 
on other grounds 1 N. Y. 201]. 

[b] The bill will not be dismissed 
on such ground unless the interests 
of plaintiffs are so diverse that they 
cannot with propriety be included in 
oe decree. Michan vy, Wyatt, 21 Ala. 

Ue 

3. U. S.—Cella v. Brown, 144 Fed. 
742, 75 CCA 608 [certiorari aden 202 
U. S. 620, 26 SCt 766, 50 L. ed, 1174]; 
Brown v. Duluth, etc., R. Co., 53 Fed. 
889; Heath y. Erie R. Co., 11 F, Cas. 
No. 6,306, 8 Blatchf, 347. 

Ala.—Bowie vy. Minter, 2 Ala. 406. 

Mich.—Nieman y. Detroit Suburban 
St. R. Co., 103 Mich. 256, 61 NW 519; 
Leoni y. Taylor, 20 Mich. 148; Bid- 
well v. Whitaker, 1 Mich, 469; Bar- 
stow v. Smith, Walk. 394. 

N. J.—Marselis v. Morris Canal, 
ete;,. Co), L Nv. Bars 


N, Y.—Clarkson v. De Peyster, 3 
Paige 336; Clason v. Lawrence, 3 
Edw. 48. 

N. D.—Bennett v. Glaspell, 15 N. 


D. 239, 107 NW 45. 

Va.—Abernathy vy. Phillips, 82 Va. 
769, 1 SE 113. 

[a] A tenant for life having made 
a lease of coal mines, amounting to 
a forfeiture, cannot join with the re- 
mainderman in a bill for injunction. 
Wentworth vy. Turner, 3 Ves. Jr. 3, 30 
Reprint 862. 

{b] One complainant barred by 
limitations.—If several complain~ 
ants unite in a bill claiming under 
the same right and title, and one of 
them is barred, or shows no right to° 
relief, the misjoinder is fatal to the 
whole suit. Taylor vy. Robinson, 69 
Ala. 269; Jones v. Reese, 65 Ala. 
134; Dunklin v. Wilson, 64 Ala. 162. 

[ec] Joinder of corporation with its 
stockholders.—A railroad corporation 
cannot join with a portion of its 
stockholders in a bill in equity to 
redeem the road from a mortgage, as 
*ity the absence of an averment of 
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plaintiff therein is not entitled to participate in the 
relief,t unless such defect is waived or cured by 
The rule is recognized in equity as 
at law that all parties who join in a suit must be 


amendment.® 


entitled to recover or none ean.® 


[§.306] (2) 


fraud or collusion the stockholders 
have no interest. Kennebec, etc., R. 
we v. Portland, etc., R. Co., 54 Me. 
4 U. S.—Walker v. Powers, 104 
U! S245; 26 Li. ed. 729. 
Ala.—Lovelace v. Hutchinson, 106 
Ala. 417, 17 S 623; Butler v. Gazzam, 
81 Ala. 491, 1 S 16; Larkin v. Mason, 
71 Ala. 227; Taylor v. Robinson, 69 
Ala. 269; Dunklin v. Wilson, 64 Ala. 
162; Johnson v. Murphy, 60 Ala, 288; 
Hutton v. Williams, 60 Ala. 107; 
Vaughn vy. Lovejoy, 34 Ala. 4387; 
Plant v. Voegelin, 30 Ala. 160; Plun- 
Kett v. Kelly, 22 Ala. 655; Tucker v. 
Holley, 20 Ala. 426; Moore v, Moore, 
17 Ala. 631; Wilkins v. Judge, 14 Ala. 
Hae Colburn y. Broughton, 9 Ala. 
Conn.—Jones v, Quinnipiack Bank, 
29 Conn. 25. 
gare at ines v. Wilson, 4 Blackf. 
N. J.—Atty.-Gen. vy. New Jersey 
cen R..Co., 61, N. J. Hq: 259, 48 A 
N. Y.—Cammeyer v. United Ger- 
pen Lutheran Churches, 2 Sandf, Ch. 


Va.—Staude v. Keck, 92 Va. 544, 24 
SE 227. 

[a] Application of rule.—(1) If 
two persons join, one of whom is 
barred by the statute of limitations 
and the other not, neither can obtain 
relief. Keeton v. Keeton, 
530. (2) Where two join in a bill 
to set aside a decree for fraud, con- 
sisting of want of notice, neither can 
have relief if one of them had notice 
or by appearance waived notice. Ber- 
danatti v. Sexton, 2 Tenn. Ch. 699. 

[b] The rule does not apply to a 
joint bill filed by assignor and as- 
signee of a chose in action. Brough- 
ton v. Mitchell, 64 Ala. 210. 

5. See infra §§ 332, 333. 

6. Girard v. Lehigh Stone Co., 280 
Ill. 479, 117 NE 698. 

7. U. S.—Griffing v. Gibb, 2 Black 
519, 17 L. ed. 353; Nelson v. Hill, 5 
How. 127, 12 L. ed. 81; Woodworth v. 
Wilson, 4 How. 712, 11 L. ed. 1171; 
New York Home Ins. Co. v. Virginia- 
Carolina Chemical Co., 109 Fed. 681; 
Hart v. Buckner, 54 Fed. 925, 5 CCA 
1; McCampbell v. Brown, 48 Fed. 795; 
Langdon vy. Branch, 37 Fed. 449, 2 
LRA 120; Sheldon vy. -Keokuk North- 
ern Line Packet Co., 8 Fed. 769, 10 
Biss. 470; Cutting v. Gilbert, 6 F. 
Cas, No, 3,519,155 Blatchf. 259; Good- 
year v. Allyn, 10 F. Cas. No. 5,555, 6 
Blatchf. 33; Goodyear v. New Jer- 
sey Central R. Co., 10 F. Cas. No. 
5,563, 1 Fish, Pat. Cas. 626; Stimpson 
v. Rogers, 23 F. Cas. No. 13,457, 4 
Blatchf. 333. 

Ala.—Gerson vy. Davis, 143 Ala. 381, 
39 S 198; Gulf Red Cedar Co. v. Cren- 
shaw, 138 Ala. 134, 35 S 50; Moore v. 
Pope, 97 Ala, 462, 11 S 840; Bolman 
v. Overall, 80 Ala, 451, 2 S 624, 60 
AmR 107; Rogers v. Torbut, 58 Ala. 
5238; Fretwell v. McLemore, 52 Ala. 
124; Owens v. Grimsley, 44 Ala. 359; 
Michan v. Wyatt, 21 Ala. 813; Ken- 
nedy v. Kennedy, 2 Ala. 571. 

Ark.—Carter v. Gray, 79 Ark. 2738, 
96 SW 377. 

Cal.—Foreman y. Boyle, 88 Cal. 290, 
26 P. 94; Wilson vy. Castro,'31 Cal. 


-420; Stewart v. Smith, 6 Cal. A. 152, 


91 P 667. 

Cornn.—Dresser v. Hartford L, Ins. 
Co., 80 Conn. 681, 70 A 39 (under 
statute); Russell v. Stocking, 8 Conn. 
236; Bulkley v. Starr, 2 Day 552. 

Ga.—Willingham & Cone v, Hugue- 
nin, 129 Ga, 835. 60 SE 186; Justice v. 
Aikin, 104 Ga, 714, 30 SE 941; Macon 


Nature of Interest Authorizing 


20 Mo. ; 


EQUITY 
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Joinder. Where one general right is claimed, and 
there is one common interest among all the plaintiffs 
in the subject of the suit, and the same relief is 
sought against the same defendants, their joinder is 


proper,’ although there is no other privity or con- 


Bank v. Bartlett, 71 Ga. 797. 

Ida.—Helphery v. Perrault, 12 Ida. 
451, 86 P 417; Frost vy. Alturas Water 
Co. 11: Ida. 294, 81) P 996: 

Ill—Marsh vy. Fairbury, 163 Il. 
401, 45 NE 236; Du Page County v. 
Jenks, 65 Ill. 275; Mt. Carbon Coal, 
ete., Co. v. Blanchard, 54 Ill. 240; 
Sarward v. St. Clair, etc., Levee, etc., 
Co., 51 Ill. 130; Herzberger v. Bar- 
LOW PLL ell A. U2 9s 

Ind.—Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 13 LRA 481; Sullivan v. 
Phillips, 110 Ind, 320, 11 NE 300; 
Heagy v. Black, 90 Ind. 534; Strong 
vy. Taylor School Tp, 79. -Ind.. 203; 
Greensburgh, ete., Turnp. Co. v. Si- 
dener, 40 Ind. 424; Robbins vy. Sand 
Creek Turnp. Co,, 34 Ind. 461; Tate v. 
One: ete., R, Co., 10 Ind, 174, 71 AmD 
309. 

Iowa. — Richman v. Muscatine 
County, 70 Iowa 627, 26 NW 24; Mc- 
Murray v. Van Gilder, 56 Iowa 605, 
9 NW 9038; Brandirff v. Harrison 
County, 50 Iowa 164; Watson v. 
Phelps, 40 Iowa 482; Powell v. 
Spaulding, 3 Greene 443; De Louis v. 
Meek, 2 Greene 55, 50 AmD 491. 

Kan.—Atchison St. R. Co. v. Nave, 
88 Kan, 744,717 P 587, 5 AmSR 8003 
Jeffers v. Forbes, 28 Kan. 174; Palm- 
er v. Waddell, 22 Kan. 352. 

Ky.—Scrimeger v. Buckhannon, 3 
A. K. Marsh, 219; Smith v. Harrow, 
1 Bibb 97. 

La.—Gill v. Lake Charles, 119 La. 
17, 43 S 897; Blum v. Wyly, 111 La. 
1092, 36 S 202; Clarke v. Waters, 35 
La. Ann, 451; Dudley v. Tilton, 14 
La. Ann, 283. ! 

Md.—Thomas C€. Basshor Co. v. 
Carrington, 104 Md. 606, 65 A 360; 
Neal v. Rathell, 70 Md. 592, 17 A 566; 
Fiery v. Emmert, 36 Md. 464. 

Mass.—Zimmerman vy. Finkelstein, 
230 Mass. 17, 119 NE 194; Parker v. 
Simpson, 180 Mass. 334, 62 NE 401; 
Greene vy. Canny, 137 Mass. 64; Cadi- 
gan vy. Brown, 120 Mass. 493. 

Mich. — Hamilton Vv. American 
Hulled Bean Co., 143 Mich. 277, 106 
NW 731; Sherman vy. American Stove 
Co., 85 Mich. 169, 48 NW 537; Taylor 
v. Bay City St. R. Co., 80-Mich. 77, 45 
NW 335 [app dism 154 U. S. 494, 14 
SCt 1142, 88 L. ed. 1075]. 

Minn.—Grant v. Schmidt, 22 Minn. 


1: . 

Mo.—Gartside v. Gartside, 113 Mo. 
348, 20 SW 669; Ulrici v. Papin, 11 
Mo. 42, 

Mont.—Beach y. Spokane Ranch, 
ete., Co., 25 Mont. 379, 65 P 111 (hold- 
ing that the rule may be applied 
without invoking the aid of the civil 
one 


. J.—Morehouse v. Kissam, 60 
N. J. Eq. 443, 45 A 966; Springer v. 
Lawrence, 47 N. J. Eq. 461, 21. A 41 
[rev on other grounds 49 N. J. Eq. 
289, 24 A 933, 31 AmSR 702]; Dod v. 
Paul, 42 N. J. Eq. 154, 7 A 670; Da- 
vidson vy. Isham, 9 N. J. Eq. 186. 

N. Y.—Mitchell v. Thorne, 134 N. 
Y. 536, 32 NE 10, 30 AmSR 699; Shep- 
ard v. Manhattan R. Co., 117 N, Y. 
442, 23 NE 30; Pfohl v. Simpson, 74 
Nsoy. 137%; Milhauev., Sharp; 12.7 IN Yi. 
611, 84 AmD 314; Cady v. Conger, 19 
N. Y. 256; Wood v. Fagan, 126 App. 
Div. 581, 110 NYS 938; Bradley v. 
Bradley, 53 App. Div. 29, 65 NYS 514 
[aff 165 N. Y. 183, 58. NE 887]; 
Sprague v. Cochran, 84 Hun 240, 32 
NYS 572; Gray v. Rothschild, 48 Hun 
596,92 NYS) 299 | [afferl 12 (N.Y. 668 
mem, 19 NE 847 mem]; Foot v. Bron- 
son, 4 Lans, 47; Petree v. Lansing, 
66 Barb. 357; Emery v. Erskine, 66 
Barb. 9; McKenzie v. L’Amoureux, 11 


nection between them.® 


It is not essential that the 


Barb. 516; Brady v. Weeks, 3 Barb. 
157; Peck ‘y. Elder, 5 oN: Y. Super: 
126; Murray. vi Hay, 1‘ Barb. ‘Ch."59; 
43 AmD 773; Boughton v. Allen, 11 
Paige '321;.) Catlin :v. ° Valentine,»> 9 
Paige 575; Morse v. Hovey, 9 Paige 
197; Beebe v. Coleman, 8 Paige 392; 
Oakley v. Williamsburgh, 6 Paige 
262; Watertown v. Cowen, 4 Paige 
510, 27 AmD 80; Belknap v. Trimble, 
38 Paige 577; Egberts v. Wood, 3 
Paige 517, 24 AmD 236; Clarkson v. 
De Peyster, 3 Paige 320; Robinson v. 
Smith, 3 Paige 222, 24 AmD 212; Reid 
v. Gifford, Hopk. 416; Brinkerhoff 
v. Brown, 6 Johns. Ch. 139. 

Pa,.—Rafferty v. Central Tract. 
Co., 147 Pa. 579, 23 A 884, 30 Am 
SR 763; Riley v. Pennsylvania Co., 
32 Pa. Super. 579; Evangelican Lu- 
theran St. Paul’s Church v. Tower 
City M. E. Church, 34 Pa. Co. 363; 
Fowler v. Jones, 9 Kulp 308. 

R. I—Whipple v. Guile, 22 R. I. 
576, 48 A 935, 84 AmSR 855. 

S. C.—Edwards v. Sartor, 1 S. C. 


266. 
Tenn.—Cartmell vy. McClaren, 12 
83. Tex. 


Heisk, 41. 

Tex.—Flanders v. Wood, 

Zhi wl SSW 57235 Braun, ete: = Conus 
Paulson, (Civ. A.) 95 SW 617. 

Utah.—Enright v. Grant, 5 Utah 
334, 15 P 268. 

Vt.—Cloyes v. Middlebury Electric 
Co., 80 Vt. 109, 66 A 1039, 11 LRANS 
693; Essex Dist, Probate Ct. v. May, 
52 Vt. 182; Howe v. Jericho School 
Dist Not 32;4anVie. 2628 

Va.—Rader vy. Bristol Land Co., 94 


“Va. 766, 27 SE 590; Bosher vy. Rich- 


mond, etc., Land Co., 89 Va. 455, 16 
SE 360, 37 AmSR 879; Meek vy. Spra- 
cher, 87 Va. 162, 12 SE 397. 

Wash.—Coleman vy. Rathbun, 40 
Wash. 303, 82 P 540. 

Wis.—Wier v. Simmons, 55 Wis. 
637, 183 NW 873; Pettibone v. Hamil- 
ton, 40 Wis. 402. 

Eng.—Campbell -v. Mackay, 1 Myl. 
& C. 603, 13 EngCh 603, 40 Reprint 
507; Spencer v. London, ete., R. Co., 
1 R. & Can. Cas. 159; Sutton v. Mont- 
fort, 4 Sim. 559, 6 EngCh 559, 58 Re- 
print 209. 4 

“Several plaintiffs may not join in 
one suit against a defendant for mat- 
ters and claims entirely distinct and 
disconnected; but it is otherwise, 
where plaintiffs have a common in- 
terest centering in the point in issue, 
and when one general right by all is 
claimed by way of relief in the ac- 
tion.” Gillespie vy, Forrest, 18 Hun 
GNSFYS! 1105 e1 42: 

“Where the parties complainant in 
an equity proceeding have a com- 
mon interest in the subject of the 
litigation and have some relation to 
each other growing out of the com- 
mon interest, and the allegations are 
of a single distinct equity as to 
which a_ specific relief is prayed 
against some of the deféndants, the 
bill of complaint is not multifari- 
ous.” Richardson v, Gaither, 70 Fla. 
145, 150, 69 S 699. To same effect 
Arcadia Mercantile Co. vy. Branning, 
59 Fla, 428, 52 S 588. 

[a], Illustration—A large num- 
ber of persons, induced .by identical 
fraudulent representations to  be- 
come subscribers to a corporation, 
may unite in one bill against such 
corporation and _ its. officers and 
agents, praying for the cancellation 
of their subscriptions. Rader v. 
Bristol Land Co., 94 Va. 766, 27 SE 
590. As to common frauds see infra 
note 25 [b]. 

8. See cases supra note 7. 

[a] Unconnected parties, having a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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demands of plaintiffs should be joint; it is sufficient if 
they are all interested, although distinctly, in the 
subject matter and the object to be attained.® The 
joint or common interest of plaintiffs necessary to 
enable them to sue jointly must be in the subject 
matter of the action, and not merely in the legal 
questions involved in their separate causes of ac- 
tion ;*° and a common interest of all plaintiffs in the 
object of the bill or the relief sought is essential 14 


but may in itself be sufficient 12 to 


common interest centering in the 
point in issue, may unite. Comstock 
v. Rayford, 9 Miss, 423, 40 AmD 102. 

[b] Usually there must be some 
privity between complainants in a 
bill. Riley v. Pennsylvania Co., 32 Pa, 
Super. 579. 

[c] “The case most frequently cit- 
ed in this country is Murray v. Hay, 
1” Barb. Ch.,(N. Y:) 59, 43 AmD' 773.” 
Riley v. Pennsylvania Co., 32 Pa, Su- 
per. 579, 595. 

9. U. S.—Risley v. Utica, 173 Fed. 
502; Snelling v. Richard, 166 Fed. 635; 
Watson v. National L., etc., Co., 162 
Fed. 7, 88 CCA 380; Bracken v. Ro- 
senthal, 151 Fed. 136; Daimler Mfg. 
Co. v. Conklin, 145 Fed. 955; Jones v. 
Missouri-Edison HElectric Co. 144 
Fed. 765, 75 CCA 6381; Fidelity, etc., 
Co. v. Fidelity Trust Co., 143 Fed. 
152; South Penn Oil Co. v. Calf Creek 
Oil, ete., Co., 140 Fed. 507. 

Ala.—Zadek v. Burnett, 176 Ala. 80, 
57 S 447; Birmingham Cent. Land Co. 
v. Sullivan, 152 Ala. 360, 44 S 644, 
15 AnnCas 420; Abercrombie vy. Car- 
penter, 150 Ala. 294, 43 S 746; Sicard 
v. Guyllou, 147 Ala. 239, 41 S 474; 
Johnston y. Little, 141 Ala, 382, 37S 
592; Gulf Red Cedar Co. v. Crenshaw, 
138 Ala. 134, 35 S 50; Randle v. Boyd, 
73 Ala. 282; Adams v. Jones, 68 Ala. 
117; Owens v. Grimsley, 44 Ala. 359. 

Ark.—Howell v. Howell, 20 Ark. 25. 

Conn.—Cornwell y. Lee, 14 Conn. 
524. 

Fla.—Richardson y. Gaither, 70 Fla. 
145, 69 S 699. a 

Ga.—Atlanta Real Est., Co. v. At- 
lanta Nat. Bank, 75 Ga. 40. 

Ill—Marsh vy. Fairbury, 163 Ill. 
401, 45 NE 236; Wallace vy. Citizens’ 
State Bank, 205 Ill. A. 7; Threewit v. 
MeFall, 196 Ill. A. 609; Wallach v. 
Billings, 195 Ill. A. 605, 619 [aff 277 
Tll.' 218, 115 NE 382]; Chicago Tel. 
Co. v. Illinois Mfrs. Assoc., 106 Ill. 

54 


A, : 

La.—Gill vy. Lake Charles, 119 La. 
17, 43 S 897. 

Md.—Roth y. Stuerken, 124 Md. 
404, 92 A 808; Thomas vy. Mason, 8 
Gill 1. 

Mich.—Stone v. Pontiac, ete, R. 
Co., 139 Mich. 265, 102 NW 752; Fuchs 
v. Meisel, 102 Mich. 357, 60 NW 773, 
32 LRA 92; Torrent vy. Hamilton, 95 
Mich. 159, 54 NW 634. 

Minn.—State v. Knife Falls Boom 
Corp., 96 Minn. 194, 104-NW 817. 

Miss.—Guice v. Illinois Cent. R. 
Cos 1140 Miss! 36, ‘TLS: 259. 

Mo.—Phillips v. Hardenburg, 181 
Mo. 463, 80 SW 891. 

N. H.—Smith vy. New England 
Bank, 69 N. H, 254, 45 A 1082. 

N. J.—Bolles v. Bolles, 44 N. J. 
Eq. 385, 14 A 593. 

N, Y.—Pfohl v. Simpson, 74 N. Y. 
137. 

N. C.—Wood v. Barringer, 16 N. C. 
67 


Pa.—Corbe vy. Burkert, 33 Pa. Super. 
317; Anderson y. Lehigh Coal, etc., 
Go ura Dist 278, 28 Pa. Co. 343; 
Evangelical Lutheran St. Paul’s 
Church y. Tower City M. EH. Church, 
34 Pa. Co. 363. 

R. I.—Brown v. Tilley, 25 R. I, 579, 
57 A 380; Lonsdale Co. vy, Woonsock- 
et, 21 R. I. 498, 44 A 929; Whipple 
v. Guile, 22 R. I. 576, 48 A 935, 84 
AmSR 855. 

Tenn.—Green y. Knoxville Bank- 


ing, ete., Co., 133 Tenn, 609, 182 SW 


244, 
Va.—Saunders Vv. Mecklenburg 
Bank, 113 Va. 656, 75 SE 94; Carey v. 
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| der. 


site community 


sustain the join- 


Coffee-Stemming Mach. Co., 20 SE 
778; Segar v. Parrish, 20 Gratt. (61 
Va.) 672. 

W. Va.—Lynch vy. Armstrong, 81 W. 
Va. 134, 94 SE 24; Williams v. Brown, 
70 W, Va. 472, 74 SE 409; Depue v. 
Miller, 65 W. Va. 120, 64 SE 740, 23 
LRANS 775; Johnson y. Sanger, 49 
W. Va. 405, 38 SE 645. 

10. Schulenberg-Boeckeler 
ber Co. v. Hayward, 20 Fed, 422; Cut- 
ting vy. Gilbert, 6 F. Cas. No. 3,519, 5 


Blatchf, 259; Hudson v. Atchison 
County, 12 Kan. 140; Dias v. Bou- 
chaud, 10 Paige 445 [rev on other 


grounds 1 N. Y. 201, 1) How. A. Cas) 
509]; Barnes vy. Beloit, 19 Wis. 93. 

11. Ala.—Larkin vy. Mason, 71 Ala. 
227; Rogers v. Torbut, 58 Ala. 523; 
Colburn v. Broughton, 9 Ala, 351. 

lowa.—Powell vy. Spaulding, 3 
Greene 443; De Louis v. Meek, 2 
Greene 55, 50 AmD 491. 
eae tea okie v. Forbes, 28 Kan. 

La.—Gill v. Lake Charles, 119 La. 
17, 43 S 897. 

Mich.—Andrews v. Wekerman, 144 
Mich. 199, 107 NW 870; Hamilton v. 
American Hulled Bean Co., 143 Mich. 
277, 106 NW 731. 

N. Y.—Cammeyer v. United German 
Lutheran Churches, 2 Sandf. Ch. 186. 

“Matters in which there is no com- 
mon interest on the one side or the 
other are not allowed to be litigated 
jointly; and while there are some 
classes of cases where the commu- 
nity of interest is not as plain as in 
others, we do not think they go far 
enough to warrant this suit. The 
joinder of several parties similarly 
interested in resisting a common ag- 
gressor was originally allowed, to 
save multiplying litigation, to settle 
once and finally the matter in con- 
tention. It was at first strictly con- 
fined to cases where the act com- 
plained of, if done, or continued, 
would affect every one in the same 
way, and would affect all, if any. It 
was applied in questions of commons 
in pasturage, fisheries, and similar 


interests, and in questions of tithes, ; 


which were asserted over certain dis- 
tricts. It was extended on the same 
grounds to frauds or wrongs by cor- 
porate agents against the interests of 
corporators, public and private. It 
was finally applied to restrain taxes 
and assessments, in which the in- 
habitants of localities taxed, or the 
owners of land in assessment dis- 
tricts, were sought to be charged for 
a common burden. There is no doubt 
that in some of these cases the rule 
may have been extended somewhat 
beyond the line first laid down, But 
in all of the cases which have been 
well considered, there has been one 
cause of grievance which at the time 
of filing the bill involved some ag- 
gressive action in which all of the 
parties complaining were involved in 
precisely the same way. And we 
have held distinctly that in such ac- 
tions, if any person set up grievances 
not of the same common nature with 
those of the rest, the bill could not 


be maintained.” Brunner v. Bay 
City, 46 Mich. 236, 237, 9 NW 263. 

12. US S—Risley v. Utica, 173 
Fed, 502. 


Ga.—Richardson v. Adams, 99 Ga. 
81, 24 SE 849. 

Tll.—Mt, Carbon Coal, 
Blanchard, 54 Ill. 240. 

Md.—Charles Simons Sons Co. v. 
Maryland Tel., etc., Co., 99 Md. 141, 


CtCs COvmevs 


Lum- |; 
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_ The objection that a part of the plaintiffs in 
a bill are not entitled to participate with the oth- 
ers in the relief sought is fatal.1? Where the requi- 


of interest exists, it is Immaterial 


that plaintiffs are interested in different degrees 
and to an unequal extent.'* Several plaintiffs may 
join, although their interests are separate, where 
the relief sought by each involves the same question, 
requires the same evidence, and leads to the same 
decree.” Statutes or court rules sometimes express- 


|57 A 193, 68 LRA 727; Baltimore v. 
Gill, 31 Md. 875; Kunkel v. Markell, 
ve ami 390; Young v. Lyons, 8 Gill 
jgitichScofiera v. Lansing, 17 Mich, 


N. Y.—Blackett 
Sandf. Ch. 366. 

N. C.—Davis v. Miller, 57 N. GC. 447. 

Oh.—Griffith v. Crawford County, 1 
es Dec. (Reprint) 457, 10 WestLJ 


v. Laimbeer, 1 


Pa.—Brady v. Shissler, 8 Phila, 333. 

Tenn.—Ignaz vy. Knoxville, 1 Tenn. 
Chaar: 

Tex.—Clegg v. Varnell, 18 Tex. 294. 

W. Va.—Zell Guano Co, v. Heather- 
ly, 38 W. Va. 409, 18 SE 611. 

13. See cases supra § 305 note 4. 
See also infra § 332. 

14. . S.—Shields v. Thomas, 18 
How. 253, 15 L. ed. 368. 

Ala.—Gulf Red Cedar Co. v. Cren- 
shaw, 138 Ala. 134, 35 S 50; Mobile, 
etc., R. Co, v. Talman, 15 Ala. 472. 

Ga.—Macon City Bank v, Bartlett, 
71 Ga. 797. 

N. Y.—Clarkson y. De Peyster, 3 
Paige 320. 

Pa.—Bright v. McCullough, 1 Leg 
Rec 281. 

Wis.—Catlin v. Wheeler, 49 Wis. 
507, 5 NW 935. 

[a] Rule applied.—Two mortgagees 
may join where one has a mortgage 
on the entire tract and the other on 
a part thereof. Mobile, ete., R. Co. 
v. Talman, 15 Ala. 472. 

[b] Difference in extent and quan- 
tity of interest.—(1) Where the 
rights of several persons are identi- 
cal in nature and kind, and differ 
only in extent and quantity, they may 
join as plaintiffs. Bolman v. Overall, 
80 Ala, 451, 2 S 624, 60 AmR 107, (2) 
The fact that one of complainants 
may be entitled to still further re- 
lief against one of defendants forms 
no objection to a joinder of both com- 
plainants for the purpose of obtain- 
ing the relief to which they are both 
entitled as against both defendants. 


Clarkson v. De Peyster, 3 Paige 
(N. Y.) 320. : 
[ec] Class having common interest. 


—Where all plaintiffs belong to the 
same class and have a common in- 
terest, and all defendants belong to 


but one class and are subject to a 
common liability, the bill is not mul- 
tifarious, although the extent of the 
rights and liabilities of each of the 
several plaintiffs and defendants may 
not be the same. Macon Bank v. 
Bartlett, 71 Ga. 797. 

15. New York Home Ins. Co, v. 
Virginia-Carolina Chemical Co., 113 
Fed. 1, 109 Fed. 681; Chicago Tele-. 
phone Co. vy. Illinois Manufacturers’ 


Assoc., 106 Ill. A. 54; Williams v. 
Brown, SOR Wiw Vanes aie ore eS Ey 
409. 


{a] A bill by the depositors of an 
insolvent bank, (1) all of whose con- 
tracts are identical and who are en- 
titled to anticipate equally in its as- 
sets, against the directors, is not mul- 
tifarious. Saunders v. Bank of Meck- 
jenburg, 113. Va. 656, 75 SE 94 [dist 
Brown v. Bedford Land, ete., Co., 91 
Va. 31, 20 SE 90 (where bill was filed 
by ereditors whose rights and inter- 
ests were not only diverse but wholly 
antagonistic) ]. (2) Where the right 
of each of several depositors of an 
insolvent national bank to recover 
against several of the bank’s direc- 
tors, made parties to the bill, is based 
on the same theory, the bill is not 
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ly regulate the matter of joinder of parties.'® 
Owners in severalty may unite as coplaintiffs in 
a bill to enjoin a common injury or nuisance,'? such 
as the diversion or obstruction of a stream,!® or 
an excessive use of its waters,!® the obstruction of 
a common drainage,?? the obstruction of a street,?+ 
the operation of a railroad in a street upon which 
their several properties abut,?* or the opening of a 
road under a void order of the county supervisors.?* 


multifarious. Boyd v. Schneider, 131 
Fed. 223, 65 CCA 209. 

[b] Several underwriters on a pol- 
icy of insurance may join in a bill in 
equity against the assured. Bulkley 
v. Starr, 2 Day (Conn.) 552. 

{c] A guardian and ward may join 
in a bill for an account against an- 
other guardian who has exclusively 
received the estate. Camp v. Mills, 
SON. G.-2 TA 

{d] A ward and the owner of an 
annuity charged upon the ward’s 
property may unite in'a bill against 
the guardian and his sureties for an 
accounting, as the interests of com- 
plainants differ only in degree. 
Owens v. Grimsley, 44 Ala. 359. 

{e] Joint bill for legacies.—Where 
property was bequeathed to two per- 
sons and a division made, but before 
one of them accepted his share they 
filed a joint bill against the executor 
for an account of the legacies the bill 
was sustained. Wood vy. Barringer, 
POSING ‘(Car6.(s 

{f] Excessive telephone rates.—A 
bill by several persons to enjoin a 
telephone company from charging 
them higher rates than a city ordi- 
nance permits is not multifarious, 
although it alleges a contract by each 
of them with the company. Charles 
Simons Sons Co. v. Maryland Tel., 
ete, ;€o., 99) Md. 241) 57 “A 193, 63 
LRA 727. 

Lg] Enforcement of ordinance.— 
Where an ordinance provides for free 
gas to the churches of the borough 
the borough is properly joined as a 
party plaintiff with the churches to 
a bill in equity to force the gas com- 
pany to furnish the free gas in ac- 
cordance with the terms of the ordi- 
nance, particularly where the com- 
pany questions the validity of the 
ordinance. Bellevue Borough vy. 
Manufacturers’ Light, etc., Co., 20 Pa. 
Dist. 547. 

{h] Holders of corporate secur- 
ities.—There is no misjoinder of par- 
ties complainant who hold certificates 
of indebtedness of a corporation, all 
of which have a common origin, were 
‘created to attain the same end, and 
were matured and fixed as liabilities 
enforceable under the same _ condi- 
tions. Long v. Fisher Typewriter 
Co., 1 Tenn. Ch, A. 668. 

fil One for interest, other for prin- 
cipal.—T wo parties may unite, one to 
obtain the interest and the other the 
principal of a bond. Lanterman v. 
Lanterman, 42 N. J. Eq. 319, 5 A 132. 

{i] Different evidence and different 
decrees.—There can be no joinder 
where, as to a portion of the subject 
matter, distinct questions, requiring 
different evidence and leading to dif- 
ferent decrees, are involved. Walker 
yi Powers, 104 U. S. 245, 26 L, ed. 

29. 

{k] The fact that two separate 
decrees may be necessary in order to 
give relief does not necessarily ren- 
der a bill bad for multifariousness. 
Neal v. Rathell, 70 Md. 592, 17 A 566. 

16. See statutes and court rules. 
And see Dresser v. Hartford L, Ins. 
Co., 80 Conn, 681, 70 A 39. 

{a] In New Jersey (1) by statute 
“Persons interested in separate causes 
of action may, join as complainants 
or be joined as defendants, respec- 
tively, if the causes of action have 
a common question of.iaw or fact, 
and arose out of the same transac- 
tion or series of transactions.” Row- 


j Ch. 
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similar relief.?° 


land v. New York Stable Manure Co.. 
88 N. J. Eg. 168,172, 101 A 521, (2) As 
to rule before statute see Row- 
botham y. Jones, 47 N. J. Eq. 337; 20 
A. 731, 19 LRA 663 [aff 48 N. J. Eq. 
311, 24 A 131, 19 LRA 663]; Morris, 
ete., R. Co, v. Prudden, 20 N. J. Eq. 
Be Davidson vy. Isham, Se ING eS aeHas 


{[b] In England, under Order XVI 
rule 1, the rule is ‘the same as under 
the New Jersey statute quoted supra. 
Stroud v. Lawson, [1898] 2 Q. B. 44 
(facts held not within rule); Wal- 
ters v. Green, [1899] :2 Ch. 696. 

[c] Several master builders may 
join in a suit to restrain a conspiracy 
of striking workmen directed at all 
of them. Walters v. Green, [1899] 2 
696 (under Order XVI rule 1). 

Federal equity rules see infra § 350. 

Codes and practice acts see Parties 
[80.:Cye 113]. 


17. Ill—Nichols vy. Sadorus, 120 
Wy An. $70. 
Kan.—Palmer vy. Waddell, 22 Kan. 


4. 


Md.—Reese v. Wright, 98 Md. 272, 
56 A 976, 

Mich.—Turner v. Hart, 71 Mich. 
128, 38 NW 890, 15 AmSR 243. 

N. J.—Rowbotham vy. Jones, 47 N. 
J. Eq. 337, 20 A 731, 19 LRA 663 [aff 
48 N. J. Eq. 311, 24 A 131, 19 LRA 
663]; Davidson vy, Isham, 9 N, J. Eq. 
186, ; 

N. Y.—Brady v. Weeks, 3 Barb. 
157; Peck v. Elder, 5 N. Y. Super. 126; 
Burghen.v. Erie R. Co., 53 Mise. 457, 
103 NYS 292; Murray vy. Hay, 1 Barb. 
Ch. 59, 43 AmD 173. 

Pa.— Riley v. Pennsylvania Co., 32 
Pa. Super. 579, 

R. iimWhipple v. Guile, 22 R. I. 
576, 48 A 935, 84 AmSR 855, 

Tenn.—Madison yv. Ducktown Sul- 
phur, etc:, Co.; 113 Tenn. 331,.83 SW 

Tex.—Jung v. Neraz, 71 Tex. 396, 
9 SW 344. 

Vt.—Cloyes v. Middlebury Electric 
yee 80 Vt, 109, 66 A 1039, 11 LRANS 


W. Va. pare Gan v. Cabell, 29 W. Va, 
48, 1 SE 24 

See also Noicannee [29 Cye 1237 et 
seq 

18. Cal.—Foreman y. Boyle, 88 Cal. 
290, 26 P 94, 

Ida.—Frost v. Alturus Water Co., 
11 Ida. 294, 81 P 996. 

Ill—Baumegartner v. Bradt, 207 Ill. 
345, 69 NE 912. 
aoe .—Ballou v. Hopkinton, 4 Gray 

N. Y.—Burghen v. Erie R. Co., 53 
Misc. 457, 108 NYS 292; Belknap Vv. 
Trimble, 3 Paige 577; Reid v. Gifford, 
Hopk, 416. 

R. I.—Lonsdale Co. v. Woonstocket, 
21 R. I, 498, 44 A 929 

‘Vt.—Cloyes v, Middlebury El. Co., 
80 Vt. 109, 66 A 1039, 11 LRANS 693. 

[a] Independent mill owners may 
unite to restrain the operation of a 
dam obstructing their right of flow- 
age. Cornwell Mfg. Co. v. Swift, 89 
Mich. 508, 50 NW 1001, 
wd, Emery vy. Erskine, 66 Barb. (N. 

20. Springer v. Lawrence, 47 N. J. 
Hq. 461, 21 41 [rev on other 
grounds 49 N. J. Eq. 289, 24 A 933, 
31 AmSR 702]. 

21. Rafferty v. Central Tract, Co., 
147 Pa. 579, 23 A 884, 30 AmSR 763; 
Reilly v Pennsylvania R. Cos, 32) Pa, 
Super. 79, 


For later cases, developments and changes in the law see cumulative Annotations. same title, 


[§ 306 


Persons who hold distinet interests derived from 
the same source, their validity depending upon the 
same question, may unite in a suit to determine 
and protect such interests.?* 
unite as plaintiffs, although their rights or titles are 
entirely distinct and unconnected, where they are 
invaded or threatened _by the same act, calling for 


Persons may likewise 


But owners in severalty may not 


join where the injury to each is entirely separate 


22. Taylor v. Bay City’ St. R. Co. 
80 Mich. 77, 45 NW 335 [app dism 
154 U. S. 494, 14 SCt 1142, 38 L. ed. 
1075]; Rafferty v. Central Tract. Co., 
147 Pa, 579, 23 A 884, 30 AmSR 763. 

[a] But such a bill cannot he 
maintained where the only grievance 
or damage shown is separate to one 
or more and not common to all of 
the coplaintiffs. Nieman vy. Detroit 
Suburban St. R. Co., 103 Mich. 256, 
61 NW 519. See also infra note 26. 

23. Heagy v. Black, 90 Ind. 534. 

24. U. S.—Osborne v. Wisconsin 
Cent. R. Co., 43 Fed. 824. 

Ala.—Gannard v. Hslava, 20 Ala. 
732. 

Ga.—Dart v. Orme, 41 Ga. 376. 

Tll.—Marsh v. Fairbury, 163 Ill. 401, 
45 NE 236. 

Ky.—Hutehcraft v. Shrout, 1 T. B. 
Mon. 206, 15.AmD 100; Scrimeger v. 
Bucchannon, 3 A. K, Marsh. 219; Til- 
ford v. Emerson, 1 A. K. Marsh. 483. 

Md.—Peters v. Van Lear, 4 Gill 249. 

N. Y.—Woed v. Perry, 2 Sandf. Ch. 


Pa.—Evangelical Lutheran St. 
Paul’s Church vy. Tower City M. E. 
Church, 34 Pa. Co, 363. 

Tenn.— Johnson v. Brown, 2 
Humphr. 327, 37 AmD 556; Ignaz v. 
Knoxville, 1 Tenn. Ch. A. 1; Hughes 
v. Tennison, 3 Tenn, Ch. 641, 

W. Va.—Williams vy. Brown, 70 W. 
Va. 472, 74 SE 409. 


Wis.—Wier v. Simmons, 55 Wis. 
637, 13 NW 873. 
Eng.—Powell vy. Powis, 1 Y. & J. 


159, 148 Reprint 627. 

~ But see Dawson vy. Lawrence, 13 
Oh, 5438, 42 AmD 210 (holding that 
where plaintiffs held lots separately 
conveyed after a void partition, a 
joint bill by them for partition was 
multifarious). 

“Where several persons claim 
under one general right, they may 
file one bill for the establishment of 
that right, without incurring the risk 
of a demurrer for multifariousness, 
although each plaintiff may have sep- 
arate title.” Daniel Ch, Pr. 345 
[quot Evangelical Lutheran St. Paul’s 
Church vy. Tower City M. E, Church, 
34 Pa. Co. 368, 365]. 

[a] Compulsory joinder.—Such 
persons cannot on motion of defend- 
ant be compelled to unite. Bellows 
v. Sowles, 52 Fed. 528. 

25. U. S.—Sipe v. Columbia Refin- 
ing Co., 1431 Fed. 295; Hartford F. 
Ins. Co. v. Bonner Mercantile Co., 44 
Fed. 151, 11 LRA 623 [mod on other 
grounds 56 Fed. 378, 5 CCA 524]; 


Langdon v. Branch, 37 Fed, 449, 3 
LRA 120. 
Cal.—Churchill v. Lauer, 84 Cal. 


233,024) PRP) 107, 

Ill.—Nichols v. Sadorus, 120 Ill. A. 
70 (removal of sidewalks). 

Ind.—Sullivan y, Phillips, 110 Ind. 
320, 11 NE 300. 

lowa.—Brandirff vy. Harrison Coun- 
ty, 50 Iowa 164. 
seek .—Palmer yv. Waddell, 22 Kan. 

Md.—Reese v. Wright, 98 Md. 272, 
56 A 976, 

Mass. —Monatiquot River Mills v. 
Braintree Water Supply Co., 149 
Mass. 478, 21 NE 761, 4 LRA 272; 
Coleman v. Barnes, 5 ‘Allen 374; Bal— 
lou_v. Hopkinton, 4 Gray 324. 

Mich—Hamilton y. American 
Hulled Bean Co., 143 Mich. 277, 106 
NW 731; Cornwell Mfg. Co. v. Swift, 
89 Mich. 508, 50 NW 1001. 


page and note number, 


53 ‘App. Div. 29, 


‘a savings 


-indemnify them, 
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and distinct, although similar to all the others,2* as 
where it consists of separate acts of trespass,?* 
or where the damage from a nuisance is not com- 
mon to all, but special and peculiar to each.28 

Where an illegal 
tax has been levied which affects alike the property 
of a community, or where a public improvement has 
been illegally ordered, the assessments for which 
affect the property of a number of individuals, 


Illegal taxes and assessments. 


Mont.—Beach y. Spokane Ranch, 
etce., Co., 25 Mont. 379, 65 P 111, 

N. J.—Atty.-Gen. v. New Jersey 
Went, RR. Co... 6l//N: /J,! a! ''259,- 48) A 
347; Rowbotham v. Jones, 47 N. J. 
Eq. 337, 20 A 731, 19 LRA 663 [aff 
So J. Eq. 311, 24 A 131,19 LRA 

N. Y.—Smith y. Schulting, 14 Hun 
52; Hutchinson v. Reed, Hoffm. 316. 

R. I.—Whipple v, Guile, 22 R. I. 
576, 48 A 935, 84 AmSR 855; Lons- 
dale Co. v. Woonsocket, 21 R, I. 498, 
44 A 929. 

Tenn.—Madison y. Ducktown Sul- 
peu, etc., Co., 113 Tenn, 331, 83 SW 

Tex.—Jung vy. Neraz, 71 Tex. 396, 
9 SW 344. 

“Tf several property owners seek 
relief against the same injury upon 
the same ground, a bill, in which 
they join as complainants, will not 


be regarded as multifarious.” Baum- 
gartner vy. Bradt, 207 Ill. 345, 348, 
69 NE 912. ; 

{a] Rule applied.—Where a single 


award was made against a number 
of insurance companies regarding a 
loss, all properly joined in a suit to 
Set it aside. Hartford F. Ins. Co. 


‘-v. Bonner Mercantile Co., 44 Fed. 151, 


11 LRA 623 [mod on other grounds 
‘56 Fed, 378, 5 CCA 524]. 

[b] Common frauds.—(1) Where 
the same fraudulent representations 
have operated to deceive different 
persons, such persons may unite in 
a bill for relief. Kelley v. Boettcher, 
85 Fed. 55, 29 CCA 14; Hamilton v. 
American Hulled Bean Co., 143 Mich. 
277, 106 NW 731; Bradley v. Brad- 
ley, 165° N.-Y- 183,.58 NE 88% att 
65 NYS 514]; Smith 
v. Schulting, 14° Hun (€N,-¥:)° ‘52; 
Rader v. Bristol Land Co., 94 Wa. 
766, 27 SE 590; Bosher v. Richmond, 
ete., Land Co., 89 Va. 455, 16 SE 360, 
37 AmSR 879. (2) Where goods were 
acquired from different persons by 
separate fraudulent acts, and then 
pledged in bulk, the owners may 
unite in a bill to recover the goods 
from the pledgee on payment of his 
advances. Coleman y. Barnes, 5 Allen 
(Mass.) 374. (3) Complainants who, 
together and as a single transaction, 
purchased all of the stock of a coal 
company, which carried with it the 
title to coal lands, although they di- 
vided the stock between themselves 
and gave separate notes for their 
respective shares of the purchase 
money, may unite in a suit in equity 
against the vendor to enjoin a trans- 
fer of the notes, and compel an 
abatement therefrom on account of 
fraudulent representations made by 


him in regard to the property. Od- 
bert v. Marquet, 163 Fed. 892 [aff 
175 Fed. 44, 99 CCA 60]. (4) A de- 


frauded purchaser may properly join 
with himself.as party plaintiff the 
bank which had discounted his note 
for the purchase, in a suit to rescind 
the contracts involved in the trans- 
action. Island City Nat. Bank v. In- 
verness Bank, 111 Miss. 311, 71 S 
565. (5) But although the fraud re- 
Jated to a common enterprise, if _the 
circumstances differed and there is a 
legal measure of damage applicable 
to each plaintiff they may not join. 
Lungren v. Fennell, 10 WklyNC 
(Pa.) 297. (6) Several depositors in 
bank induced to make their 
deposits by a misrepresentation of 
the managers of the bank cannot join 
in a bill to compel the managers to 
as they have no 


EQUITY 


common interest. Chester 
MALASOOG ANY eG.) 313) 
{c] Members of a tontine class 
may join in a bill for relief agaist 
a transfer of assets by the insurance 


|company or its successors, such as- 


sets being a trust fund applicable to 
such tontine policies. Watson v. 
National Life, etc., Co., 162 Fed. 7, 
88 CCA 380. 

{d] A bill by two sureties owning 
separate tracts of land on the title of 
which the lien of a judgment against 
the principal is a common cloud, to 
compel release of the lien, is not 
multifarious. Williams v, Brown, 70 
W. Va, 472, 74 SE 409 [dist Moore 
v. McNutt, 41 W. Va. 695, 24 SE 
682 (where the two titles asserted in 
the bill were wholly distinct and un- 
connected) ]. 

26. Marsh y. Richardson, 49 Ala. 
430; Jenness v. Smith, 64° Mich. 91, 
30 NW 909; Winslow v. Jenness, 64 
Mich, 84, 30 NW 905; Plum v. Morris 
Canal wet. iCo.9 2LONUNG pees kudueee Gr 
Marselis v. Morris Canal, etc., Co.. 
LG Nada) sl voungsirADp ad 3 
Pennyp. (Pa.). 453: See also cases 
supra § 305; and infra this section 
notes 27, 28. 

Similar controversies with many 
persons as ground of equity juris- 
diction see supra § 51. 

27. Heagy v. Black, 90 Ind. 534 
(trespass by supervisor in locating 
a road on line deviating from that 
authorized). 

[a] Joinder not necessary.—Where 
land belonging to different owners 
has been wrongfully inclosed, one 
owner may sue without joining the 
others. Adair v. Witherspoon, (Tex. 
Civ. A.) 86 SW 926. 

28. Nieman y. Detroit Suburban 
St. R. Co., 103 Mich. 256, 61 NW 519; 
Davidson v. Isham, 9 N. J. Eq. 186. 

[a] Special injuries from nui- 
sance.—A bill filed by the owners of 
distinct lots of land, having no. com- 
mon interest, to enjoin a nuisance 
common to all landowners, but each 
complainant seeking relief for spe- 
cial injury to his own property, is 
demurrable for misjoinder of parties. 
Morris, etc., R. Co. v. Prudden, 20 
N. J. Eq. 530; Hinchman vy. Paterson 
Horse.) Re Co, 1eaNe J. Eg. 154086 


AmD 252; Davidson v. Isham, 9 N. 
A ee Oe Pa Lo 
[b] Injunction and damages.—- 


Where several adjacent landowners 
join in a bill to restrain a nuisance, 
they should not pray that defendant 
be decreed to pay them, respectively, 
the damages which they have sus- 
tained, because they have no com- 
mon interest in such damages. 
man v. Boyle, 88 Cal. 290, 26 P 94; 
Barham v. Hostetter, 67 Cal. 272, 7 
P 689: Brady v. Weeks, 3 Barb. (N. 
U, Risley v. Utiea, 173 
Fed. 502. 
Tll.—_Mit.” Carbon Coal, ‘ete-{) Co. v: 
Blanchard, 54 Til. 240. | ] i 
Mich.—Scofield v. Lansing, 17 Mich. 
437. 
Oh —arimth v. Crawford County, 1 
Oh, Dec. (Reprint) 457, 10 WestLJ 
ie 
: Tenn.—Ignaz v. Knoxville, 1 Tenn. 
Aes 

Sea olen v. Rathbun, 40 
Wash. 3038, 82 P 540. 

See also Taxation [37 Cyc 1273]. 
[a] Taxes for different purposes. 
—A bill to enjoin the collection of 
illegal taxes is not multifarious, be- 
cause it includes taxes levied for 
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those affected may unite in an action for the pur- 
pose of avoiding such illegal tax or assessment, be- 
cause they have a common interest.?” 

Creditors’ bills may be maintained by two or 
more creditors jointly, although each has recovered 
a separate judgment.*° 

Other illustrations of what constitutes such a 
common interest as will authorize a joinder of plain- 
tiffs will be found in the note below,*! and in the 


v. Hal- | 


different purposes, where all are sub- 
ject to the same infirmity, and the 
bill has a single purpose, which is 
to have all such taxes adjudged il- 
legal. Risley v. Utica, 173 Fed, 502. 

{b] Defects not common to all._— 
When in a bill by several complain- 
ants to enjoin the collecting of a 
grading assessment, some irregufar- 
ities were alleged which affected but 
a part of the complainants, and in 
which others were not interested, 
while others affected them all, as the 
bill did not make out a common 
cause for complainants throughout, 
it should _be dismissed as multi- 
rain ap Kerr y. Lansing, 17 Mich. 


[ce] In Wisconsin, under St. ¢ 125 
§§ 29, 30, owners of separate lots 
cannot join to restrain their sale 


for nonpayment of the tax. Barnes 
v. Beloit, 19 Wis. 93. 
30. See Creditors’ Suits § 114, 


[a] Creditors may join (1) to set 
aside a group of fraudulent convey- 
ances of the debtor’s property. Bar- 
tee v. Tompkins, 4 Sneed (Tenn.) 
623. (2) A bill by judgment credi- 
tors of A and judgment creditors of 
A and B, brought against both A and 
B, is not multifarious. Blackett v. 
Laimbeer, 1 Sandf. Ch. (N. Y.) 366. 

31. See cases infra this note. 

[a] Administrator and distribu- 
tees.—(1) It is a misjoinder for the 
administrator and _ distributees to 
jcin as plaintiffs in a bill for the 
collection of assets. Graveley v. 
Graveley, 84 Va. 145, 4 SE 218. See 
also Scott v. Calvit, 4 Miss. 148. 
(2) In an action for an adjudication 
that certain property in the posses- 
sion of a third person was in fact 
owned by a decedent, the next of kin 
of the decedent may be joined as 
parties plaintiffs with the adminis- 
trator. Peck v. Richardson, 17 App. 
Div. 618, 44 NYS 919. 

{b] Tenants in common of land, 
who have executed separate deeds at 
different times to a common _ pur- 
chaser, each deed purporting to con- 
vey only the interest of the grantor 
therein, cannot unite in a bill to set 
aside the deeds. Jeffers v. Forbe. 
28 Kan, 174, 

{c] Municipal corporation and 
property owners.—Where an owner 
dedicates land for a village square, 
and sells lots with reference there- 
to, the rights of the village and of 
the purchasers of lots are sufficiently 
similar to authorize them to join in 
one bill to prevent an invasion of 
their rights, Marsh v. Fairbury, 163 
Ill. 401, 45 NE 236. 

{d] Several purchasers of distinct 
interests in the same survey cannot 


join in a bill against the vendor. 
Barry v. Rogers, 2 Bibb (Ky.) 314. 
{e] Prospective heirs who have 


joined with the owner in a deed may 
join with him in a suit to set aside 
the deed. Kelley v. Boettcher, 85 
Fed. 55, 29 CCA 14, 

{f] Church centroversy.—The eld- 
er and the pastor of a religious asso- 
ciation may join with members in 
a suit to recover the church prop- 
erty, to restrain interference with 
the ecclesiastical rights of each, and 
to compel an accounting of moneys 
payable to elder and pastor as salary. 
Fuchs v. Meisel, 102 Mich. 257, 
NW 773, 32 LRA 92, 

{g] Accounting against mortga- 
gee.—Where all the complainants in 
a suit against a mortgagee of chat- 
tels for an accounting have a com- 
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various special articles of this work.*? 

[§ 307] b. Whether Party Should Be Plaintiff 
speaking, all persons | ter of small moment in a court of equity whether 
a party appears as plaintiff or defendant, so long 
as he is actually made a party before the court,°? 
as the court can mould its proceedings and decree 
to suit the exigencies of the case and may deter- 
mine the ultimate rights of the parties on either 
side as between themselves or the parties on the 


or Defendant. Generally 


having the same interests should stand on the same 
Persons jointly interested with plaintiff, or 
whose interests are so united with his as to render 
them necessary parties within the rules already ex- 
plained, should ordinarily be joined with him as 
Persons whose interests are not the 
same as those of plaintiffs should be made defend- 
ants where it 1s necessary or proper to make them 


| 7,553, 1 Wash. C. C. 417; Pollard v. 


side.33 


coplaintiffs.*+ 


munity of interest in the mortgaged 
property, the bill is not multifarious. 
Zadek v. Burnett, 176 Ala. 80, 57 S 
447, 

[h] The legal and equitable own- 
ers of a judgment may join in a bill 
to protect a levy made under an 
execution issued on such judgment. 
Baton v. Eaton, 68 Mich. 158, 36 NW 
50. 


{i] Demands on common fund.— 
Where different persons have de- 
mands of equal standing, on a com- 
mon fund, the proper course is for 
them to unite or for one to sue on 
behalf of all. Petree v. Lansing, 66 
Barb.w GNe YY.) 23575 

{j] In partition, where the gen- 
eral right to the whole land is being 
litigated, the fact that the parties to 
the suit rely upon distinct and inde- 
pendent rights does not make _ the 
petition therein multifarious. Wad- 
dell v. Waddell, 99 Mo. 338, 12 SW 
349, 17 AmSR 575. 

[k] A bill by the heirs of a hus- 
band and wife to recover lands is not 
multifarious because the title to some 
of the lands was vested in the hus- 
band, to some in the wife, and to 
some in both, nor because defend- 
ants claim through various sources 
of title. Kilgore v. Norman, 119 
Fed. 1006 [aff 120 Fed, 1020, 56 CCA 
683]. ‘ 

a Attorney-general and relator. 
—<A relator upon whose relation the 
attorney-general files an information 
may join with the information his 
own bill for relief appropriate to 
himself. Atty.-Gen. v. New Jersey 
Cent. R. Co., 61 N. J. Eq. 259, 48 
A 347, 

32. See Injunctions [22 Cyc 915]; 
Nuisances [29 Cye 1237]; and other 
similar titles. 

33. Bland v. Fleeman, 29 Fed, 669; 
Parsons v. Lyman, 18 .. Cas.> No. 
10,779, 4 Blatchf. 432; Kempton v. 
Bartine, 59 N. J. Hq, 149, 44 A 461 
[aff 60 N. J. Eq. 411, 45 A 966]. 

a4 O.) S=—U.Sitv, Union Pac. rR: 
Cos 98 “UWSH 1569, 925 sed. °1435 
Campbell v. Texas, etc., R. Co. 4 F. 
Cas. No. 2,366, 1 Woods 368. 

Ala.—Parkman vy. Aicardi, 34 Ala. 
393, 73 AmD 457. 

Tll.— Whitney v. Mayo, 15 Tll. 25. 

Ky.—Milier v. Cabell,. 81 Ky. 178. 

Md.—Contee vy. Dawson, 2 Bland 


Mo.—Anable v. McDonald Land, 
ete., Co. 144, Mo. A,’ 308, 128 SW 38. 

N. Y.—Boughton y, Allen, 11 Paige 
321; Morse v. Hovey, 9 Paige 197; 
Osgood v. Franklin, 2 Johns. Ch. 1, 
7 AmD 1513: 

Pa.—Brobst v. Elbert, 19 Pa. Dist. 
123) 

W. Va.—Tavenner vy. Barrett, 21 
W. Va. 656; Fleming v. Holt, 12 W. 
Va. 148. 

Wyo.—Littleton v. Burgess, 16 
‘Wyo. 58, 91 P 832, 16 LRANS 49. 

[a] Joint owners of the property 
eoncerned. Newman vy. Kendall, 2 
A. K. Marsh. (Ky.) 
New York, ete, R. Co., 
Super. 677. 

[ob] Widow and heirs in a suit 
relating to the fee of the decedent's 
land. Hill’ v. Smith, 32 N. J:°Ha) 473: 

[c] All parties on one side of a 
contract in a bill for relief against 
ate POY Vi Wirtz, 13 2h Cas. No. 


” 264. 


234; Coster v. 
f Le INAeeye 


EQUITY 


parties at all.?5 


opposite side,?§ 
one or more of 


Collier, 8 Oh. 43, 

{d] A surety and principal should 
join in a suit for relief against the 
note. Breckenridge v. Bullitt, 3 Litt. 
(Ky.) 3. See also Batchelder y. Wen- 
dell, 36 N. H. 304; Perrine y. Striker, 
7 Paige (N. Y.) 598. 

[e] A surety on appeal who has 
paid part of the judgment, being 
subrogated to that extent to plain- 
tiffs claim, should join plaintiff in 
an equitable suit to obtain satisfac- 
tion. Comins v. Culver, 35 N. J. Eq. 


94, 

[f] Pledgor and pledgee.—It is 
not essential that the pledgor should 
join as plaintiff in a bill by the 
pledgee to recover possession where 
the bill alleges that the pledgee’s 
claim is sufficient to cover the prop- 
erty. Michigan State Bank v. Gard- 
ner, 3 Gray (Mass.) 305. 

[gs] Numerous parties.—(1) Where 
the parties so united in interest are 
very numerous some may sue on be- 


half sof: tall. ~\ Lowry. v;. Francis; 2 
Yerg. (Tenn.) 534. And see supra 
§ 293. (2) But one cannot sue on 


his own behalf alone. Grew y. Breed, 
10 Metc. (Mass.) 569; Crease vy. Bab- 
cock, 10 Metc. (Mass.) 525; Isaacs v. 
Clark;13 Vt. -657; 

85. Lewis v. Alston, 176 Ala. 271, 
58 S 278; Sears v. Hardy, 120 Mass. 
524; Selleck v. Macon Compress, etc., 
Co., 72 Miss. 1019, 17 S 6038; Taven- 
ner v. Barrett, 21 W. Va. 656. 

[a] Rule applied.—(1) Where 
questions may arise as to which the 
interests of a party are adverse to 
complainant such party is properly 
made a defendant. Michigan State 
Bank v. Gardener, 3 Gray (Mass.) 
305. (2) The court’s holding, on de- 
murrer to a bill, that a third person 
is a necessary party, does. not justify 
the plaintiff in erroneously joining 
him as coplaintiff, instead of making 
him a respondent. Lewis vy, Alston, 
176 Ala. 271, 58 S 278. 

General rules as to defendants see 
infra § 3808. 

Bete Tavenner v. Barrett, 21 W. Va. 

Formal or nominal parties see 
supra §§ 301, 302. 

37. U. S—McArthur vy. Scott, 113 
U. S. 840, 5. SCt 652, 28 L. ed. 1015; 
Use Si sve Unione Rac. Ro (Co. 98) U.S! 
569, 25 L. ed. 148; Alexandria Me- 
chanics Bank v. Seton, 1 Pet. 299, 
7 L. ed. 152; Kelly v. Dolan, 218 Fed. 
966; Belding v. Gaines, 37 Fed, 817; 
Campbell v. James, 2 Fed. 338, 18 
Blatchf. 92 [rev on other grounds 
104 U. S. 356, 26 L..ed. 786]; Piatt 
v. Oliver, )19 0B) ) Cas. No, 21151116)03 
Mclean 27; West v. Randall, 29 F. 
Cas. No. 17,424, 2 Mason 181. 

Ala.—Seay v. Graves, 178 Ala. 131, 
59 S 469; Davis v. Vandiver, 148 Ala. 
202, 38 S 850; Parkman v. Aicardl, 
34 Ala. 393, 73 AmD 457, 

Cal.—California Farm, ete. Co. v. 
See e etaey Lod Cale ais2i.19in 

Del.—Farmers’, etc., Bank v. Polk, 
1) Del? Ch. 167, 
dane C.—Hoepner vy. Bell, 35 App. 


Fla.—Sarasota Ice, ete., Co. v. Lyle, 
53 Fla. 1069, 48 S 602; Morida Land 
Rock Phosphate Co. y. Anderson, 50 
Fla. 501, 39 S 392. 


ly made defendants.°® 
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Mere formal parties are frequent- 
It is, however, usually mat- 


rendering a decree for or against 
several plaintiffs and for or against 


Ill.—Johnson y. Whithan, 210 Ill. 
510 


A, : 

Ky.—Cummins yv. Latham, 4 'T. B. 
Mon. 97. 

: Mich.—Suydam y. Dequindre, Harr. 

47. 

Mo.—Shelton v. Harrison, 182 Mo. 
A, 404, 167 SW 634. 

N. H.—Peterborough Sav. Bank vy. 
Hartshorn, 67 N. H. 156, 33 A 729; 
Burnham y. Kempton, 37 N. H. 485. 

N. Y.—Simson vy. Satterlee, 64 N. 
Y. 657; Cole v. Reynolds, 18 N. Y. 74; 
Opper v. Hirsh, 33 Mise. 560, 68 NYS 
879; Boughton v, Allen, 11 Paige 321; 
Clarkson v. De Peyster, 3 Paige 336; 
Osgood vy. Franklin, 2 Johns. Ch, 1, 
7 AmD 513. 

N. C.—Daniels v. Baxter, 120 N. C. 
14, 26 SE 635; McCormac v. Wiggins, 
84 N. C. 278; Teague v. Downs, 69 
Nis Cy 280. 

Pa.—Findley v. Warren, 244 Pa. 
64, 90 A 457; Brobst v. Elbert, 19 
Pa. Dist. 123; Guarantee Trust, etc., 
Co. v. Stover, 17 Pa. Dist. 684. 

Porto Rico.—Franceschi v. Jones, 
8 Porto Rico Fed. 302. 

W. Va.—McConaughey v. Bennett, 
50 W. Va. 172, 40 SE 540; Sadler v. 
Taylor, 49 W. Va..104, 38 SE 583; 
Tavenner v. Barrett, 21 W. Va. 656; 
Fleming v. Holt, 12 W. Va. 143. 

“In equity, parties one in interest 
may be arrayed as plaintiffs and de- 
fendants, nominally; but their true 
relations are taken into consideration 
throughout the entire proceeding.” 
eee v. Leesnitzer, 31 App. (D. C.) 

{a] Legal and equitable rules con- 
trasted.—(1) “While at law, all per- 
sons having a joint interest must 
join in the action as plaintiffs; in 
equity, the general rule is, that it is 
sufficient if all the parties interested 
in the subject of the suit are before 
the court, either as plaintiffs or de- 
fendants.” Parkman vy. Aicardi, 34 
Ala, 393, 399, 73 AmD 457 [foll Davis 
v. Vandiver, 143 Ala. 202, 38 S 850]. 
(2) In equity it is not essential, as 
at law, that the parties litigant 
should be on opposite sides of the 
case, to have a decree between them. 
Piatt. v—Oliver,. 19 EY Gas) Noo 11x) 
3 McLean 27. 

[b] Question of form.—Whether 
the executor of a deceased codbligee 
should be joined with the surviving 
obligee as complainant or be made a 
party defendant to the suit is a 
question of form, and ‘should be 
raised upon demurrer. Freeman vy. 
Scofield, 16 N. J. Eq. 28. 

[ec] Rule limited—A defendant 
will not be permitted after replica- 
tion and an order of reference to 
come in on mere motion as plaintiff 
and without notice to other defend- 
ants urge a ground of relief which 
the original plaintiff could not press. 
Gwinn vy. Lee, 6 Pa. Super. 646. 

[d] In the federal courts, irre- 
spective of their nosition on the rec- 
ord as plaintiffs or defendants, the 
court will arrange them according 
to their actual interest in order to 
ascertain whether there is the di- 
versity of citizenship between plain- 
tiffs and defendants required to sup- 
port jurisdiction on that ground. See 
Federal Courts. 


: . S. v._Union Pac. R. 
«069, 25) Died. 143% thas 


For later cases, developments and changes in the law see cumulative Annotations, same title, p 1ge and note number. 
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one or more of several defendants.3® All of the 
parties to the suit, both plaintiffs and defendants, 
are considered as actors. Accordingly, where 
one who by reason of his interest should ordinarily 
be a coplaintiff refuses to permit himself to be so 
joined,*t or where for some other reason it is im- 
practicable to join him as a coplaintiff,4? he may 
be made a defendant.** In such cases, however, the 
reason for making such person a defendant instead 
of a coplaintiff should be explained by averments 
in the bill.44 The refusal of such a person to par- 
ticipate actively as a plaintiff does not waive his 
vight.4° The court will when occasion demands 
transpose a party from one side to the other,‘® 
or it may proceed to decree without making the 
formal change.*7 Where one whe jomed as plain- 
tiff in instituting the suit declines to prosecute it 
further, and is a necessary party, the court should 
transpose him to the other side.4® It is the practice 
to allow amendments of bills by transposing parties 
from plaintiff to defendant and vice versa, if it is 
necessary to do complete justice between the par- 
ties in the cause,*® as where a coplaintiff impedes 


lance, etc. Mfg. Co. v. Haberman | interested with 
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plaintiffs are 
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the orderly progress of the suit.5° But the prac- 
tice of permitting amendments of bills by transpos- 
ing parties from the position of plaintiff to that 
of defendant will not be allowed at the mere ¢a- 
price of parties.5 | The nonjoinder of a party plain- 
tiff may be cured where he is made a party to 
a cross bill and answers it.°? 

Same person on both sides. It is irregular for 
the same person to appear at the same time both 
as a plaintiff and as a defendant in the same suit.®* 

[§ 308] F. Defendants—l. General Rules. As 
a general rule, all natural and artificial persons may 
be sued in equity. The exceptions to, and qualifica- 
taons of, this rule growing out of the status of the 
persons involved are treated in detail in the various 
special articles of this work dealing with the dif- 
ferent branches of the law of persons.®* <A suit 
in equity, ike any other suit, cannot proceed with- 
out defendants,®® and the presence of mere nominal 
parties as defendants is insufficient; the parties 
really interested in resisting plaintiff’s elaims must 
be made parties, or the court will refuse to pro- 
ceed.’® The general rule as to who should be 


made,;ton v. Allen, 11 Paige 321; Beggs v. 


Mfg. Co., 93 Fed--197. 

Cal.—California Farm, etc., Co. v. 
popes are ANS i ORD be B77 Oo lel 22 
593. 

Ind.—Merchants’ Nat. Bank v, Ran- 
dall, Wils. 166. 

Mich.—Suydam y. Dequindre, Harr. 
347. 

N. J.—Kempton y. Bartine, 59 N. 
J. Eq. 149, 44 A 461 [aff 60 N. J. Eq. 
411, 45 A 966]. . 

[a] At final hearing the court will 
arrange the parties and administer 
relief as their respective rights may 
require. Kelly v. Dolan, 218 Fed. 
966; Lalance, ete., Mfg. Co. v. Haber- 
man Mfg. Co., 93 Fed. 197. 

[b] Plaintiffs with adverse inter- 
ests.—The rights of those whose 
claims are in direct opposition to the 
right asserted by plaintiff cannot be 
tried by joining them as coplaintiffs 
in the bill. Sears v. Hardy, 120 
Mass. 524. See also supra § 305 
text and note 2. 


39. Piatt v. Oliver, 19 F. Cas. No. 
11,116, 3 McLean 27. See also infra 
§§ 847-853. 


40. McArthur v. Scott, 113 U. S. 
SANS CL 052,05 205 ti eds LOLS5" Mice 
Conaughey v. Bennett, 50 W. Va. 
172, 40 SE 540. 

41. U. S—Monmouth Inv. Co. v. 
Means, 151 Fed. 159, 80 CCA 527; 
Brun v. Mann, 151 Fed. 145, 80 CCA 
513, 12 LRANS 154; Cilley v. Patten, 
62 Fed. 498; Campbell v. Texas, etc., 


R. Co., 4 F. Cas. No, 2,366, 1 Woods 
368. 

Ark.—Porter v. Clements, 3 Ark. 
364. 


Tll.—Whitney v. Mayo, 15 Ill. 251; 


. Smith v. Sackett, 10 Ill, 534 


Ky.—wNelson v. Nelson, 96 SW 794, 
29 KyL 885; Miller v. Cabell, 81 Ky. 
178; Dozier v. Edwards, 3 Litt, 67. 

Md.—Contee vy. Dawson, 2 Bland 


264. 
Mass.—Hurd vy. Turner, 156 Mass. 
205, 30 NE 1137; Billings vy. Mann, 


156 Mass. 203; 30 NE 1136. ; 

N. Y.—Woolf v. Barnes, 46 Misc. 
169, 1 93Y NYS) 219) [rey 2on’ other 
grounds 104 App. Div. 620 mem, 93 
NYS 961 mem]; Boughton y. Allen, 
11 Paige 321; Paterson v. Bangs, G) 
Paige 627; Savage v. Todd, 9 Paige 
578; Beggs v. Butler, 9 Paige 226; 
Morse v. Hovey, 9 Paige 197; Osgood 
v. Franklin, 2 Johns. Ch, 1, 7 AmD 
513 [aff 14 Johns. 527]. 

Ss. C.—Pogson v. Owen, 3 8. C. Eq. 
31. 

W. Va.—McConaughey v. Bennett, 
50 W. Va. 172, 40 SE 540. 

Wyo.—Littleton v. Burgess, 16 
Wyo. 58, 91 P 832, 16 LRANS 49. 

{a] Refusal to join may be in- 
ferred.—Where persons concurrently 


defendants and answer without ob- 
jection, the objection cannot be made 
at the hearing that they ought to 
have been made plaintiffs, and their 
refusal to join as plaintiffs may be 
inferred from their having answered 
without objection. Osgood v. Frank- 
lin, Zo Johns Ch VN sy.) = Tas team PD 
Bis: 

[b] Remedy where one is made a 
complainant without his consent.— 
(1) Persons cannot be made parties 
plaintiff without their privity or con- 
sent. Beggs v. Butler, 9 Paige (N. 
Y.) 226; Morse y. Hovey, 9 Paige (N. 
Y.)* 197: (2)° "The. proper. “remedy 
when a party is made a coplaintiff 
without his privity or consent is a 
motion that his name be stricken out, 
and not that the bill be dismissed 
even as to him. Southern L. Ins., 
etc., Co. v. Lanier, 5 Fla, 110, 58 AmD 
448. (38) It is too late to make a mo- 
tion to strike a plaintiff's name from 
the bill, on the ground that he was 
made a plaintiff without his author- 
ity, after publication has passed, and 
especially where plaintiff was aware 
at an early day of his being made a 


party. Sears v. Powell, 5 Johns. Ch. 
CNL Ys)! 2 2De: 
42. Monmouth Inv. Co, v. Means, 


151 Fed. 159, 80 CCA 527; Quillan v. 
Johnson, 122 Ga. 49, 45 SH 801; Morse 
VeitOvey.nd baize~ CNG EY) LO 
[a] Absence from the state is a 
sufficient excuse for making one a 
defendant instead of a _coplaintiff. 
Campbell v. Texas, etc., R. Co., 4 F. 
Cas. No. 2,366, 1 Woods 368; Park- 
man v. Aicardi, 34 Ala. 393, 73 AmD 


457. 

[b] Where persons are unknown, 
it is a sufficient reason for making 
them defendants, where the statute 
provides for service upon unknown 
persons by publication. Whitney v. 
Mayo, 15 Ill. 251. , 

43. Rule under codes see Parties 
[30 Cye 124]. 

44. U. S.—Campbell v. Texas, etc., 
R.‘Co., 4 F. Cas. No. 2,366, 1 Woods 


368. 
Ala.—Parkman v, Aicardi, 34 Ala. 
393, 73 AmD 457. £ 
Md.—Contee v. Dawson, Z Bland 


264, 

Mich.—Bengley v. Wheeler, 45 
Mich. 493, 8 NW 75. ‘ 

Mo.—Anable v. ‘McDonald Land, 
ete., Co., 144 Mo. A. 303, 128 SW 88. 

N. J.—Kempton v. Bartine, 59 N. J. 
Eq. 149, 44 A 461 [aff 60 N. J. Ha. 
411, 45 A 966]. 

N. Y.—Coster v. New York, ete., R. 
Co., 12 N. Y. Super. 677; Woolf v. 
Barnes, 46 Misc. 169, 93 NYS 219 
{rev on other grounds 104 App. Div. 
620 mem, 93 NYS 961 mem]; Bough- 


i Cb] 


Butler, 9 Paige 226; Morse v. Hovey, 
9 Paige 197. 

[a] Demurrer for failure to aver 
reason.—If one of two persons hay- 
ing a common interest in obtaining 
relief against a joint contract is 
made defendant in the suit and the 
bill does not state the reason for so 
doing, the other defendants may de- 
mur. Morse v. Hovey, 9 Paige 
GNSS 

The averment is sufficient, it 
, if it states that defendant re- 
fused to concur as plaintiff, or if it 
states the nature of his interest. Con- 
tee v. Dawson, 2 Bland (Md.) 264. 

45. Anderson yv. Northrop, 30 Fla. 
612, 12 S 318. 

46. lLalance, etc., Mfg. Co. v. Ha- 
berman Mfg. Co., 93 Fed. 197; Thomp- 
son vy. Fisler, 33 N. J. Eq. 480; Chris- 
tian v. Christian, 6 Munf, (20 Va.) 
534; McConaughey vy. Bennett, 50 W. 
Va. 172, 40 SE 540. 

To support federal jurisdiction see 
Federal Courts. f 

47. Farmers’, ete., Bank v. Wey- 
man, 5 Gill (Md.) 336. : 

[a] This course will be adopted 
unless the transposition of the party 
at an earlier period is necessary to 
prevent him from impeding the or- 
derly progress of the case. Lalance, 
etc., Mfg. Co. v. Haberman Mfg. Co., 
93 Fed. 197. 

50 


48. McConaughey v. Bennett, 
Burlew v. Quarrier, 16 W. Va. 


W. Va, 172, 40 SE 540. 
49. 
108. 
50. Lalance, etc., Mfg. Co. v. Ha- 
berman Mfg. Co., 93 Fed. 197. Z 
gs Burlew v. Quarrier, 16 W. Va. 
108. 
52. Hurt v. Miller, 95 Va. 32, 27 
SE 831. 
47 


538. Henderson  v. 
Mich, 267, 11 NW 153. 

54. See Aliens §§ 42, 43; Associa- 
tions §§ 118-122; Corporations; Coun- 
ties §§ 376, 379; Executors and Ad- 
| ministrations [18 Cye 880]; Husband 
and Wife [21 Cyc 1512, 1550; Infants 
[22 Cyc 627]; Insane Persons [22 Cyc 
1224, 1227]; and other special titles. 


Sherman, 


55. Emerson y. Pierce, (N. J. Ch.) 
PRA TAB: 

56. U. S.—McCauley v. Kellogg, 
16 EF. Cas. No. .8,688, 2 Woods 13. 


Ala.—Elliott v. Sibley, 101 Ala. 344, 


13 S 500; Lucas y. Darien Bank, 2 
Stew, 147. 

Ark.—Oliphint v. Mansfield, 36 
Ark. 191° 


Ga.—Old Hickory Distilling Co. v. 
Blever, 74 Ga. 201. 

Tll.—Bradiey v. Gilbert, 155 Tll, 154, 
39 NE 593; Howell v. Foster, 122 Ill. 
1276; 13 NE 527. 

Kan.—Union ERetCo. 


Terminal Vv. 
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made a defendant may be gathered from the rules 
already stated as to proper and necessary parties 
and as to parties plaintiff. It results from a com- 
bination of these rules that all persons who have 
or claim an interest in the econtrovery adverse to 
plaintiff, or who are necessary or proper parties 
to a complete determination of the controversy, and 
who do not appear as plaintiffs, may properly be 
Subject to the rule against 
multifariousness,°® plaintiff may bring in all par- 
ticipants in the acts out of which the controversy 
arises who may have interests either by way of 
rights or liabilities in the subject matter, although 
net immediately concerned in the relief sought by 
plaintiff, in order that a decree may be rendered 


made defendants.®’ 


Board of Railroad Comrs., 52 Kan. 
680, 35 P 224; Anthony v. State, 49 
Kan, 246, 30 P 488; McCarthy v. 
Marsh, 41 Kan, 17, 20 P 479; Voss v. 
Union School Dist. No. 11, 18 Kan. 
467; Beach y. Shoenmaker, 18 Kan. 
147; Hays v. Hill, 17 Kan. 360; Gil- 
more v. Fox, 10 Kan, 509; State v. 
Anderson, 5 Kan. 90. 

Md.—Hill v. Reifsnider, 39 Md. 429. 

Miss.—Attala County v. Niles, 58 
Miss. 48. 

Mo.—Hunter v. Wethington, 205 
Mo, 284, 103 SW 543, 12 AnnCas 529. 

N. Y.—People .v. Clark, 70: N. Y. 
518. 

Or.—Beasley v. Shively, 20 Or. 508, 
26 P 846. 

[a] A purchaser pendente lite of 
tax deeds need not be made a party 
to an action to set them aside. Glos 
v. Hanford, 212 Ill. 261, 72 NE 439. 
See also supra § 253. 

57. U. S.—Barney v. Latham, 103 
OS 9205,26 soerved.4514> "Pulver nv. 
Leonard, 176 Fed. 586. 

Ala.—Moore vy. Empire Land Co., 
181 Ala. 344, 61 S 940; Winn v. Fitz- 
water, 151 Ala. 171, 44 S 97; Howard 
v. Corey, 126 Ala. 283, 28 S 682; 
Fleming v. Gilmer, 35 Ala. 62. 

Colo.—Buck v. Webb, 7 Colo. 212, 
SERI211. 

Ga.—Jackson vy. Waters, 10 Ga. 546. 

Ill.—Finch v. Martin, 19 Til. 105. 

Ilowa.—Byington v. Walsh, 11 lowa 


Kan.—Babb vy. Lindley, 23 Kan, 478. 

Ky.—Jenkins v. Smith, 4 Metc. 380. 

Mich.—Bengley v. Wheeler, 45 
Mich. 493, 8 NW 75. 

ity J.—Black v. Shreeve, 7 N. J. Eq. 
440. 

N. Y.—Mawhinnéy v. Bliss, 124 
App. Div. 609, 109 NYS 3382 [aff 194 
N. Y. 590 mem, 88 NE 1125 mem]; 
Colorado} iete., “Rx. ‘Co, vir Blaint 8% 
Mise. 654, 143 NYS 510; Palen v. 
Bushnell, 18 AbbPr 301; Van Cleef 
v. Sickles, 5 Paige 505. 

N. C.—Buie: v. Mechanics’ Bldg., 
éte., Assoce.,,.74 N.C. 117: : 

Tenn.—Helm v. Barnes, 1 Lea 388. 
: Tex.—Dwyer v. Olivari, 16 SW 
00. 

Va.—Meek v. Spracher, 87 Va. 162, 
12 SE 397; Stovall v. Border Grange 
Bank, 78 Va. 188. 

Wash.—Douthitt v. MacClusky, 11 
Wash, 601, 40 P 186. 

W. Va.—Zell Guano Co. vy. Heather- 
ly, 38 W. Va. 409, 18 SE 611; Livesay 
v. Feamster, 21 W. Va. 83; Norris v. 
Bean, 17 W. Va. 655; Currence v. Dan- 
iels| 5 W. Va. 418. 

Wis.—Hill v. Durand, 50 Wis. 354, 
7 NW 248. 

‘Tt is the privilege of a complain- 
ant in a bill in equity to make such 
parties defendant in his suit as he 
may elect, provided such parties 
come within the class of necessary 
parties, or proper parties, or both.” 
Patton v. Marshall, 173 Fed. 350, 353, 
97 CCA 610, 26 LRANS 127. 

“A defendant may be a proper, but 
not an indispensable. party to the re- 
lief asked. In a variety of cases it 
is in the discretion of the plaintiff 


| 
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e 
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as to whom he will. join as defend- 
ants. Consistently with established 
rules of pleading he may be governed 
often by considerations of mere con- 
venience.” Barney v. Latham, 103 
U. S. 205, 214, 26 L. ed. 514. 

[a] Accounting.—A party may be 
joined as a defendant in a bill for an 
accounting, merely to preclude the 
objection that he might subsequent- 
ly claim an acccunting of the same 
matters in the question, although no 
demand is made or decree asked 
against him. Buie v. Mechanics’ 
Bldg., etc., Assoc., 74 N. C. 117. See 
also supra § 276. 
oee persons interested see supra 

Necessary or indispensable parties 
see supra §§ 276-297. 

Proper but not indispensable par- 
ties see supra §§ 298-302. 


58. See infra §§ 427-451. 
eon of defendants see infra 

59. U. S.—Phelps v. Elliott, 29 
Fed, 53. 

Ala.—Dargin v. Hewlitt, 115 Ala. 


510, 22 S 128; Kelly v. Browning, 113 
Ala, 420, 21 S 928; McHam y, Ord- 
way, 82 Ala. 463, 2 S 276. 
Ga.—Macon vy. Harris, 73 Ga. 428; 
Turner v. Jones, 27 Ga. 22. 
ot rosy v. Young, 
29.7. 

Ky.—Wallace vy. Arnold, 4 SW 340, 
9 KyL 201; Madison v. Wallace, 2 
Dana 61; Forman vy. Rodgers, 1 A. K. 


Marsh. 426. 
Ferdinand, 111 


Mass.—Nelson vy. 
Mass. 300. 
Utah.—Stevens v. South Ogden 
Land, ete., Co., 14 Utah 232, 47 P 81. 

See also supra § 253. 

[a] Where a conveyance is at- 
tacked (1) persons acquiring title un- 
der the conveyance are proper parties 
(Ritchie y. Sayers, 100 Fed. 520); (2) 
and a mortgagee, even in good faith, 
is within the rule, in order that his 
equity may be protected (Whittemore 
v. Cowell, 89 Mass. 446). 

[b] A depositary who holds funds 
in controversy is a proper party 
where discovery and the protection of 
the fund are _ sought. Schmidt v. 
Dietericht, 1 Hdw. (N. Y.) 119. 

[ec] The attorney-general was held 
to be a proper party where the inter- 
ests of the state were involved in 
water rights, the subject of the con- 
troversy between plaintiff and the 
other defendants, although there was 
no authority to assert a direct claim 
against the state in that manner. 
Varick v, Smith, 5 Paige (N. Y.) 137, 
28 AmD 417. 

{d] Whoever is affected by the 
demands of plaintiff, either immedi- 
ately or consequentially, is a proper 
party. Thomas y. Boswell, 14 Phila. 
(Pa.) 197. 

60. Ala.—Leggett y. Benn 
Mee oho. se Vv ett, 48 

Ark.—Peay  v. 

198. 22 Ark. 

Ga.—Giddens vy. Alexan 
734, 56 SE 1014. bt as aot 
Ill.—Allen v. Woodruff, 96 Ill. 11, 


3 Iowa 


Wright, 
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which will be an effectual determination of all such 
rights for the protection of all concerned.*® 
sons against whom nothing is demanded and against 
whom no decree can be rendered when the bill is 
brought to a hearing are neither necessary nor 
proper parties defendant.®° 

When a person has different capacities, as indi- 
vidual, and representative or corporate, such person 
in his different capacities must be considered as if 
he were a separate and distinct person.®? 
3. Joinder of Defendants.** 
authorize the joinder of defendants in equity there 
must be some community of interest between them 
with respect to the subject matter of the cortro- 
versy;°* otherwise the bill will be bad for multi- 


Per- 


In order to 


Jee eee v. Sterrett, 6 J. J. Marsh. 

Miss.—McCoy vy. J. I. Case Thresh- 
ing Mach, Co., 112 Miss. 7, 72 S 784; 
Wherry v. Latimer, 103 Miss. 524, 60 
S 563, 642. 

N. J.—Van Keuren v. McLaughlin, 
21 N> J. Eq. 263. 

Va.—Abernathy y. Phillips, 82 Va. 
769. 217 SH, 113; 

W. Va.—Howard v. Stephenson, 33 
W. Va. 116, 10 SE 66. 

See also supra § 254. 

61. Tarter v. Gibbs, 24 Md. 3238; 
Mayo v. Tomkies, 6 Munf. (20 Va.) 
520. See also infra § 310. 

62. See also infra §$ 444-452. 

63. U. S.—Schell v. Alston Mfg. 
Co., 149 Fed. 439; U. S. v. Alexander, 
24 E Cas, No. 14,428, 4 Craneh C. C. 
311; West v. Randall, 29 F. Cas. No. 
17,424, 2 Mason 181. 

Ala.—Merritt vy. Alabama Pyrites 
Co., 145 Ala, 252, 40 S 1028; Kennedy 
v. Kennedy, 2 Ala. 571. 

Conn.—Mix vy. Hotchkiss, 14 Conn. 

Fla.—Murrell vy. Peterson, 57 Fla. 

480, 49 S 31. 
_ Ga.—Martin v,. Brown, 129 Ga. 562, 
59 SE 302; Shingleur v. Swift, 110 Ga. 
891, 36 SE 222; Farmer v. Rogers, 88 
Ga. 162, 14 SE 188. 

Kan.—Fry v. Rush, 63 Kan. 429, 65 
Papo t. 

Md.—Wilson v..Wilson, 23 Md. 162. 

Mass.—Cambridge Water Works v. 
pea ge Dyeing, etc., Co., 80 Mass. 


Mich.—Hunton vy. Platt, 11 Mich. 


264. 

Miss.—Roberts vy. Burwell, 117 
Miss. 451, 78 S 357; Columbus Bank- 
ing, etc., Co. y. Humphries, 64 Miss. 
258, 1 S 232; Roberts v. Starke, 47 
Miss. 257; McNiell v. Burton, 2 Miss. 


510. 
(oe pr ean v. Guisse, 1 Mo. 
N. Y.—Fellows v. Fellows, 4 Cow. 
682, 15 AmD 412; Brinkerhoff v. 
Brown, 6 Johns. Ch. 139. 
N. C.—Buie v. Mechanics’ Bldg., 
ete;, Assoc, 74 No CG. 1l% 
Oh ene” v. Delschneider, 1 Or. 
Pa.—Elk Brewing Co. v. Neubert, 
213. Pa, 171,62 .Aje782> Artman “vs 


Giles, 155 Pa. 409, 26 A 668. 
cape I.—Dennis v. Perry, 12 R.A. 


Va.—Wells v. Sewell’s Point Guano 


Co., 89 Va."708, 17 SE 2; Buffalo. v. 


Pocahontas, 85 Va. 222, 7 SE 238: 
Washington City Sav. Bank v. 
Thornton, 83 Va. 157, 2 SE 193: 


Abernathy vy. Phillips, 82 Va. 769,1 SH 
113; Stuart v. Coalter, 4 Rand. (25 
Va.) 74, 15 AmD 783i. 

W. Va.—Zell Guano Co. v. Heather- 
ly, 38 W. Va. 409, 18 SE 611. 

Ba Nive 2 eyo v. Goodnow, 20 Wis. 

And cases infra this section. 

(aj Mllustrations—(1) Where a 
bill combines separable subjects, de- 
manding different modes of relief 
against defendants not having a 
!'community of interest in all or any 


For later cases, developments and changes in the law see cumulative Annotations 
> 


7 


same title, page and note number, 


} 
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fariousness.§4 


of the subjects and against whom 
complainant does not assert a com- 
mon right, it is demurrable for mul- 
tifariousness as to parties. Roberts 
Vv. Starke, 47 Miss. 257. ° (2)°. Com- 
plainant cannot demand of several 
defendants, by the same bill, several 
distinct things having no connec- 
tion with each other. Ingersoll v. 
Kirby, Walk. (Mich.) 65. (3) Where 
an agent wrongfully disposed of se- 
curities by vyarious’ transactions, to 
separate persons, there was no such 
community of interest among the 
transferees as to justify their join- 


der. Lexington, ete, pk OOF beanies 
Goodman, 5 AbbPr (N. Y.) 4938, 15 
HowPr 85. 

[b] In Mississippi under a stat- 


ute permitting union of unconnected 
matters, against the same defen- 
dants, the union of such matters 
against different defendants is not 
permitted. Columbus Banking, ete., 
Co. v. Humphries, 64 Miss. 258, 1 S 
232. 


64 See also infra §§ 444-452. 

65. U. S.—House v. Mullen, 22 
Wall. 42, 22 L. ed. 838, Payne v. 
Hook, 7 Wall. 425, 19 L. ed: 260; 


Northern Pac. R. Co. v. Walker, 47 
Fed. 681 [rev on other grounds 148 
UW. S.''391, 13 SCt 650;'37 LY ed. 494]; 
Central Pac. R. Co. v. Dyer,.5 F.. Cas. 
No. 2,552, 1 Sawy. 641; Gaines v. 
Mausseaux, 9 F. Cas. No. 5,176, 1 
Woods 118; Union Pac. R. Co. v. 
McShane, 24 F. Cas. No. 14,382, 3 
eae 303 [aff 22 Wall. 444, 22 L. ed. 
747]. 

Cal.—Wilson v Castro, 31 Cal. 420. 

Ga.—Willingham v. Huguenin, 129 
Ga. 835, 60 SE 186; Conley v. Buck, 
100 Ga. 187, 28 SH 97. 

Mich.—Rogers v. Blackwell, 49 
Mich. 192, 13 NW 512. 

N. Y.—Mayer v. Phenix Assur. 
Co., 124 App. Div. 241, 108 NYS 711; 
Hammond v. Hudson River Iron, etc., 
Co., 20 Barb. 378; Fellows v. Fel- 
lows, 4 Cow. 682, 15 AmD 412. 

Va.—Alexander v. Alexander, 85 
Wan 350-0 SH) 3835,- el NERAY .125; 
Batchelder v. White, 80 Va. 103; Al- 
mond y. Wilson, 75 Va. 613. 

See also infra § 448. 

“When the point in issue is a mat- 
ter of common interest among all 
the parties to the suit, though the 
interests of the several defendants 
are otherwise unconnected, still they 
may be joined.” Wilson v. Castro, 
31 Cal.°421, 429. 

[a] Rule applied.—(1) A bill to 
set aside a conveyance made by an 
insane person and to vacate various 
mortgages given by the grantee is 
not multifarious in impleading mort- 
gagees who have diverse interests, 
if the question of sanity is decisive 
in all cases. Rogers v. Blackwell, 
49 Mich. 192, 18 NW 512. (2) ‘Where 
the main ground of defense is com- 
‘mon to all, the mere fact that de- 
fendants holding distinct tracts of 
land under distinct conveyances are 
joined will not render the bill multi- 
farious. Gaines v. Mausseaux, 9 F. 
Cas: No. 5,176, 1 Woods 118. 

[b] A bill to restrain the col- 
lection of taxes against a railway 
company is not multifarious because 
it joins as defendants the tax col- 
Jectors of -a number of counties 
through which the road runs, since 
the questions of law and fact in- 
volved are common to all defendants, 
and the relief prayed is the same: 
Northern Pac. R. Co. v. Walker, 47 
Fed. 681 [rev on other grounds 148 
U. S. 391, 18 SCt 650, 37 L. ed. 494]; 
TInion Pac. R. Co. v. McShane, 24 F. 
Cas. No. 14,382, 3 Dill 303. 


But it is sufficient if all have a 
¢ommon interest centering in the point in issue,® 
or are interested in the general subject of the litiga- 
tion,*® or at least in some one material part of the 
subject matter of the suit,°? for it is not necessary 
in order to avoid multifariousness as to parties, or 


EQUITY 


{c] Suit against corporate stock- 
holders.—To authorize a receiver of 
an insolvent national bank to join 
stockholders in a suit to enforce as- 
sessments to avoid a multiplicity of 
Suits, it is not necessary that there 
should be any privity of interest 
between the stockholders other than 
in the question involved and the 
kind of relief sought. Bailey v. Til- 
linghast, 99 Fed. 801, 40 CCA 93. 
_[d] The existence of similar ques- 
tions of fact with which several per- 
sons are connected is not enough to 
warrant their joinder as parties de- 
fendant. Boonville Nat. Bank v. 
Blakey, 166 Ind. 427, 76 NE 529. 

66. U. S.—McMullen Lumber Co. 
v. Strother, 136 Fed. 295, 69 CCA 
433; Goldsmith vy. Gilliland, 24 Fed. 
154, 10 Sawy. 606; Donohue v. Rob- 
erts, 1 Fed. 449, 1 McCrary 112. 

Ala.—Burford v. Steele, 80 Ala. 
147; Kingbury v. Flowers, 65 Ala. 
479, 39 AmR 14; Millsap v. Stanley, 


50 Ala. 319; Fleming v. Gilmer, 35 
ae 62; Kennedy vy. Kennedy, 2 Ala. 
yall 

Ark.—Oliphint v. Mansfield, 36 
Ark. 191. 


Cal.—Tehama County v. 
152 Cal. 167, 92 P 64; McPherson v. 
Parker, 30 Cal. 455, 89 AmD 129. 

Ga.—Parker v. Cochran, 97 Ga. 249, 


22 SH 961. 
Iowa.—Pierson v. David, 1 Iowa 
Mich.—Bengley v. Wheeler, 45 
Mich. 493, 8 NW 75; Wheeler v. 


Clinton Canal Bank, Harr. 449. 

Miss.—Wright vy. Lauderdale Coun- 
ty, 71 Miss. 800 15 S 116; State v. 
Brown, 58 Miss. 835. 

N. J.—Rutherford v. Alyea. 53 N. 
J. Eq. 580, 82 A 70; United Security 
TE Ins., etei,, Co. ve Vandeerift, 51 
N. J. Eq. 400, 26 A 985; Henninger 
v. Heald, 51 N. J. Eq. 74, 26 A 449; 
Somerville v. Johnson, 36 N. J. Eq. 
211; Dorsheimer y. Rorback, 23 N. 
J. Migs 46 [atl 25 Ne Jeha, 516]: 

N. Y.—Mayer v. Phoenix Assur. Co., 
124 App. Div. 241, 108 NY 711; In re 
Collins, 17 Hun 289; Good v. Daland, 
6 NYS 204 [aff dism 117 N. Y. 631, 
mem, 22 NE 1128 mem (aff 121 N. 
Ayu 1,994» ON) i), 12 Collin*s' "Ret, 6 
AbbNCas 227; Brinkerhoff v. Brown, 
6 Johns. Ch. 139. ; 


N. C.—Buie v. Mechanics’ Bldg., 
ete, Assoe., 74°N. °C. 117. A' 
SS) Gi—Taylor: v. ‘Taylor, 19S. "C: 


Eq. 123. 

Tenn.—Myers Mfg. Co. v. Wetzel, 
35 SW 896. 

Tex.—Love v. Keowne, 58 Tex. 191. 

Vt.—Eureka Marble Co. v. Windsor 
Mfg. Co., 47 Vt. 430. 

Va.— Coleman v. Claytor, 93 ‘Va. 
20, 24 SE 463. 

W. Va.—Livesay v. Feamster, 21 
W. Va. 83; Norris v. Bean, 17 W. Va. 
655. 

[a] Tilustration.-Where all de- 
fendants are jointly in possession of 
the entire tract of land which is the 
subject matter of the controversy, 
claiming title thereto, they are prop- 
erly joined in one bill. Wright v. 
Lauderdale County, 71 Miss. 800, 15 
si lalioy ’ 

67. U. S.—Rogers v. Penobscot 
Min. Co., 154 Fed. 606, 83 CCA 380; 
Fidelity, ete., Co. v. Fidelity Trust 
Co., 143 Fed. 152; MeMullen Lumber 
Go. v. Strother, 136 Fed. 295, 69 CCA 
433: Williams v. Crabb, 117 Fed. 193, 
54 CCA 213, 59 LRA 425 [certiorari 
den 187 U.S. 645, 23 ‘SCti 846) 47 L. 
ed. 347]; Mills v. Hurd, 32 Fed. 127. 

Cal.—-Wilson v. Castro, 31 Cal. 420. 

Mass.—lenz v. Prescott, 144 Mass. 
505, 11 NE 923. 
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misjoinder, that in all cases each defendant should 
be interested in the whole matter in controversy.** 
Where the bill contains several matters not relat- 
ing one to the other, and with some of which some 
of defendants are not concerned, there is a mis- 
; joinder,®°® as where a joint claim against all de- 


Kirby, Walk. 


N. J.—Randolph vy. Daly, 16 N. J. 
Ba. .313. 
N. Y.—-Brinkerhoff v. Brown, 6 


Mich.—Ingersoll vy, 


Johns. Ch. 153; Bank of America v. 
Pollock, 4 Edw. 215; Blackett v. 
Laimbeer, 1 Sandf. Ch. 366. 


SR haa v. Delschneider, 
4. 

{a] Interest in part of subject 
matter.—(1) In a general creditor’s 
bill, where a part of the judgments 
are against A severally and part 
against A and B jointly, B is a prop- 
er party defendant; the common ob- 
ject is to collect all the judgments 
from A, but he may require B to 
be joined in order to coerce contri- 
bution in respect to the joint judg- 
ments. Blackett v. Laimbeer, 1 
Sandf. Ch. (N. Y.) 366. (2) So where 
a clerk embezzled moneys and in- 
vested part in the name of one per- 
son and part in the name of another 
person, all three are proper parties 
to a pill by the clerk’s employer to 
reach the fund. Bank of America v. 
Pollock, 4 Edw. (N. Y.) ‘215. : 

68. U. S.—Rogers v. Penobscot 
Min. Co., 154 Fed. 606, 88 CCA 380; 
Fidelity, etc, Co. v. Fidelity Trust’! 
Co., 143 Fed. 152; McMullen Lumber 
Co. v. Strother, 136 Fed. 295,69 CCA 
433; Williams v. Crabb, 117 Fed. 193, 
54 CCA 213, 59 LRA 425 [certiorari 
den 187 U. S. 645). 23. SCt 845, 47) 
ed. 347]; Spaulding v. McGovern, 22 
eee No. 13,217, 10 NatBankrReg 

Cal.—Wilson v. Castro, 31 Cal. 420. 

Miss.—Thames v. Mangum, 87 
Miss. 575, 40 S 227; State v. Brown, 
58 Miss., 835. ° 

N. J.—Randolph v. Daly, 16 N. J. 
Eq. 313. 

Or.—Benson y. Keller, 37 Or. 120, 
60: 5P 91°83 

W. Va.—McMillan v. Connor, 82 
W. Va. 173, 95 SE 642. 

Compare Gaither v. Bauernschmidt, 
108 Md. 1, 69 A 425 (where bill 
Guay directors was held multifari- 
ous). 

[a] A bill is not multifarious 
where it is filed by complainant as 
the agent and attorney of some of 
defendants all the time, and of. all 
defendants for a portion of' the time, 
in the matter of the same estate, in 
which defendants had each an un- 
divided interest, claiming compen- 
sation for services, and to subject to 
the satisfaction of his claim a fund 
in the court, secured by his exer- 
tions. Woodward v. Hall, 2 Tenn. 


Ch. 164. 

69. U. S—U. S. v. Reading Co., 
226) U1 S5 1324) 335SCt +90) bra iewedk 
243; Thornton N. Motley Co. v. De- 
troit Steel, ete., Co. 130 Fed. 396; 
Central Nat. Bank y. Fitzgerald, 94 
Fed. 16; Ryan v. Seaboard, ete., R. 
Co., 89 Fed. 397; Sioux City First 
Nat. Bank vy. Peavey, 75 Fed. 154. 

Ala.—Henry v. Tennessee Live 


LVOrs 


Stock Co., 164 Ala. 376, 50 S 1029; 
Bentley v. Barnes, 155 Ala. 659, 47S 
Des 

Cal.—Mesmer v. Jenkins, 61 Cal. 
(51>) Den Peralta vy. “Simon; 5 sCal 
Oe: 

D. C.—Fields vy. Gwynn, 19 App. 
99. 

Fla.—Plant Bd. v. Roberts, 71 Fla. 
663, 72 S 275. 


Ga.—Martin v. Brown, 129 Ga. 562, 
59 SE 302; Stuck v. Southern Steel, 
etc., Co., 96 Ga. 95, 22 SH 592. 

Tll.—Lineoln First Nat. Bank v. 


Starkey, 268 Ill, 22, 108 NE 695; 
Venner v. Chicago City R. Co., 236 
Ill. 349, 86 NE 266. 
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fendants is combined with a separate claim against 
But if all the matters in the 


one of them alone.‘° 


bill are related each to the other, 
matter in litigation is entire in itself, it is not 
necessary that each defendant shall be interested 
So defendant may be 
brought in for the purpose of determining an an- 
cillary matter, the determination of which is inci- 
dent to the adjudication of the main controversy, 


in every part of the case.™ 


although such defendant’s interest 


Me.—Camden Land Co. v. 
101 Me. 78, 63 A 523. 

Md.—Gaither v. Bauernschmidt, 
108 Md. 1, 69 A 425; Emerson _ v. 
Gaither, 103 Md. 564, 64 A 26, 8 LRA 
NS 738, 7 AnnCas 1114; Reckefus v. 
Lyon, 69 Md. 589, 16 A 2383, 530. 

Mass.—Sylvester v. Boyd, 166 
Mass, 445, 44 NE 343. 

Miss.—Roberts _ v. 
Miss. 451, 78 S 357; 
lard, 12 Miss. 636. 

Mo.—Montserratt Coal Co. v. John- 
son County Coal Min. Co., 141 Mo. 
149, 42 SW 822; Stalcup v. Garner, 
26 Mo. 72} McLaughlin v. McLaugh- 
lin, 16 Mo. 242; Berry v. Robinson, 
9 Mo. 276. 

N. H.—Whitten vy. Whitten, 36 N. 


Lewis, | 


Burwell, 117 
Morris v. Dil- 


By 826. 

N. J.—Van Hise v. “Van Hise, 61 
IN Re EQunied, se AdineO3 ; 2: O1GS ive 
Regan (Ch.) 32 A 827; Van Houten 


v. Van Winkle, 46 N. J. Eq. 380, .20 
A 34; Emans vy, Emans, 13 N. J. Eq. 
205. 

N. Y¥.—Viall v.. Mott, 87 Barb. 208; 
Swift v. Eckford, 6 Paige 22; Boyd 
v. Hoyt, 5 Paige 65; Brinkerhoff v. 
Brown, 6 Johns. Ch. 154; Carroll v. 
Roosevelt, 4 Edw. 211. 

Pa.—Sheriff v. Globe Oil Co., 1 
Brewst. 489, 7 Phila. 4; Proprietors’ 
School Fund vy. Heermans, 1 Kulp 
469. 
> Tenn.—Green v. Knoxville Bank- 
ing, étc.;° Co, 183% Tenn. 609, 182 
Sw 244. ‘ 

W. Va.—Shaffer v. Fetty, 30 W. 
Va. 248, 4 SE 278; Petty v« Fogle, 
16 W. Va. 497. 

Eng.—Hester v. Weston, 
Ch. 4638, 23 Reprint 588. 

[a] Rule applied.—(1) A bill to 
enjoin the owners of a mill from 
floating logs over complainants’ 
dam, and to recover damages for 
previous floatage, which joins as de- 
fendants former owners of the mill, 
is multifarious. Allison v. Davidson 
(Tenn: Ch. A.) 89! SW 905: 42) A 
bill. against two defendants which 
joins a cause of action at law 
against one defendant for breach of 
a contract with one in equity against 
both defendants for conspiracy to 
deprive complainant of the _ benefit 
of such contract is multifarious. 
Thornton N. Motley Co. v. Detroit 
Steel, etc., Co., 130 Fed. 396. (8) A 
bill in equity by a_ stockholder 
against directors and officers for ac- 
counting and for an _ accounting 
against another company and direc- 


le Vern. 


tors for a loss sustained, is mul- 
tifarious. Kelly v. Thomas, 2384 
Pas: 419,, (88\ “A 80%, 51 »- LRANS 
122. (4) A bill in equity against 


a corporation and another, one pur- 
pose of which is to establish com- 
plainant’s equitable interest in cer- 
tain lands the title to which is im 
the corporation and to recover such 
jnterest, and another to recover dam- 
ages from the other defendant for 
breach of a contract to which the 
corporation is not a party, and in 
which it has no interest, is multi- 
fariousness. Groom v, Wittmann, 
164 Fed. 523. 

[b] Interest at different times.— 
Where defendants became part own- 
ers of a vessel at different times, a 
failure to limit the prayer of a bill 


for an accounting to the time during 


‘ 


EQUITY 


or the subject 
pedieney.** 


extends only to 


which they were all owners renders 
the bill multifarious. McLellan vy. 
Osborne, 51 Me. 118. 

{c] Bill for directions.—The fact 
that a bill is filed to obtain the 
direction of the court does not 
change the rule. Clay y. Gurley, 62 
Ala, 14, 

[ad] A fortuitous connection not 
affecting the matter in litigation is 
insufficient to permit a joinder. One 
cannot in a single bill enforce per- 
formance against the vendor of land 
used by plaintiff and a third person 
for partnership purposes and also 
settle the partnership affairs. Bay- 
zor v. Adams, 80 Ala. 239. * 

70. U. S.—Thornton N. Motley Co. 
v. Detroit Steel, ete, Co., 130 Fed. 
396; Curran v. Campion, 85 Fed. 67, 
29 CCA 26; Kelley v. Boettcher, 85 
Fed. 55, 29 CCA 14. 

Ala.—MeIntosh_ v. 
Ala. 87. 

Ill.—Lineoln First Nat. Bank v. 
Starkey, 268 Ill. 22, 108 NE 695. 

Me.—Robinson y. Robinson, 73 Me. 


Alexander, 16 


170. ; 
N. J.—Emans v. Emans, 13 N.. J. 
Eq. 205. 


N. Y.—Swift v. Eckford, 6 Paige 
22, 28; Boyd v. Hoyt, 5 Paige 65. 

“Tf a joint claim, against two or 
more defendants is improperly joined 
in the same bill with a separate 
claim against one of those defend- 
ants only, in which 
fendants have no interest and which 
is wholly unconnected with the claim 
against them, all or either of the 
defendants may demur to the whole 
bill for multifariousness.” Swift v. 
Eeckford, supra [quot Venner v. 
Chicago, City R. Co., 236 Ill. 349, 8€ 
NE 266, 274]. 

71. U. S.—Brown v. Guarantee 
Trust, ete. Co., 123) WW. S..14038,, 9 SCt 
127, 32 L. ed. 468; Elder v. Western 
Min. Co., 287 Fed. 966, 150 CCA 616; 
U. S. v. Curry, 201 Fed. 871; Rogers 
v. Penobscot Min. Co., 154 Fed. 606, 
83 CCA 380; Fidelity, etc. Co., v. Fi- 
delity”” Trusts. Co.) 2143 seed. hbo 
McMullen Lumber Co., v. Strother, 
136. Wed. 295, 69 CCA 4388;. Pacific 
Live-Stock Co. v. Hanley, 98 Fed. 
327; Spaulding v. McGovern, 22 FE. 
Cas. No. 13,217, 10 NatBankrReg 188. 

Ala.—Butler vy. Henry, 79 S 63805 
Wilson v. Henderson,. 75 S 985; 
Forcheimer v. Foster, 192 Ala. 218, 
68 S 879; Dixie Grain Co. v. Quinn, 
LSdy pATa.« (20S ML 6 Le SaeSeGra millisyy ve 
Vandergrift, 1738 Ala. 142, 55 S 781; 
Gulf Compress Co. vy. Jones Cotton 
Co., 157 Ala, 32, 47 .S,.251; Johnston 
v. Little, 141. Ala. 382, 87 S. 592: 
Noble. v. Dalit? 140 eA lag 469,. 37 S 
278; Truss v. Miller, 116 Ala. 494, 
22 S 863. 

Cal.—Wilson v. Castro, 31 Cal. 420. 

Fla.—Wright v. Wright, 77 S 616. 

Ga.—Brown y. Wilcox, 147 Ga. 546, 
94 SE 993; Taylor v. Colley, 138 Ga. 
41, 74 SE 694; Blaisdell v. Bohr, 68 
Ga. 56; Booth v. Stamper, #0 Ga. 109: 
Worthy v. Johnson, 8 Ga. 236, 52 
AmD 399. 
eS aes v. Perry, 38 Iowa 

7. 


Md.—Beachey vy. Heiple, 130 Md. 
683, 101 A 553. 

Mass.—Lovejoy  v. Bailey, 214 
Mass. 134, 101 NE 68: Noble v. 
Joseph Burnett Co:, 208 Mass. 75, 


such aneillary matter.7? ; : 
what in the discretion of the court which will be 
governed by considerations of convenience and ex- 


the other de-j 
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The matter lies some- 


Where the object of a bill is single and seeks to 
enforce one general right against all the defendants, 
it is not subject to the charge of multifariousness, 
although the defendants have different and distinct 
interests or liabilities with reference to the matter 
or question litigated,’* and fhis is especially so when 


94 NE 289; Andrews v. Tuttle-Smith 
Co., 191 Mass. 461, 78 NE 99; Lenz 
6, Prescott, 144 Mass. 505, 11 NE 
23. 

Mich.—Michigan Nat. Bank v. Hill, 
181 Mich. 7, 147° NW 486, Kimmerle 
v. Dowagiac Gas Co., 159 Mich. a4, 


123 NW 565; Miller v. McLaughlin, < 


132 Mich. 234, 93 NW 435; Cornwell 
Mfg. Co. v. Swift, 89 Mich. 503, 50 NW 


1001; Ingersoll v. Kirby, Walk. 65; 
Me aero v. Clinton Canal Bank, Harr. 
449, 

N. J.—Randolph vy. Daly, 16 N. 
disp EG) codes 

Va.— Walters vy. Farmers’ Bank, 76 
Va. 12. 

Wis.—Blake vy. Van Tilborg, 21 
Wis. 672. 


Man.—Day v. Rutledge, 12 Man. 
290, 299 [aff 29 Can. S. C. 441}, 

[a] Where the case against one 
defendant is sc entire that it cannot 
be prosecuted in separate _ suits, 
other defendants may be brought in 
whose interests extend to only a 
portion of the ease. Kennedy v. 
Kennedy, 2 Ala. 571; Way v. Bragaw, 
16 N. J. Eq. 213, 84 AmD 147; Blake 
v. Wan Tilborg, 21 Wis. 672. 

[b] A bill to follow trust funds 


may join all grantees of lands 
wrongfully purchased with such 
funds. Blake v. Van Tilborg, 21 
Wis. 672. 


72. O’Brien vy. Champlain Constr. 
Co., 107 Fed. 338; Metropolitan Trust 
Co. v. Columbus, ete., R. Co., 93 Fed. 
689; Ryan v. Seaboard, etc., R. Co., 
89 Fed. 397; Mitchell vy. 
Ala. 162, 71 S 660; Mock yv. Santa 
Rosa, 126 Cal. 330, 58 P 826. 

73. Taggart v. Bremner, 236 Fed. 
544, 149 CCA 596 (holding that it 
was within the discretion of a dis- 
trict court to dismiss, except as to 
one defendant, a bill against sevy- 
eral hundred dentists, charging each 
separately with infringment of one 
or more of four patents, where no 


joint infringement was _ alleged); 
Carroll vy. Roosevelt, 4 Edw. (N. 
Y.) 211, 224; Quin vy. Power,,.18 


285. 

“In Campbell v. Mackay, 1 Myl. & 
C. 603, 13 EngCh 603, 40 Reprinc 
507, before Lord Cotenham, , chan- 
cellor, it is shown on a review of all 
the English cases on the subject of 
multifariousness, that where the 
complainants have a common inter- 
est in all the matters comprised in 
the bill and the defendants are con- 
cerned only in proportions of the sub- 
ject matter that the objection of 
multifariousness becomes a subject 
of discretion to be determined and 


upon considerations of convenience. 


and expediency with reference to 
the circumstances of each particular 
case.’ Carroll v. Roosevelt, supra. 
Discretionary character of: 
ape as oe, Babvibe see supra § 274. 
Rule as o multifaricusnes 
infra §§ 427-428. eRaeke 
74 U. S.—Hubbard y. Galveston, 
etc., R. Co. 200 Fed. 504, 118 CCA 
608, Pulver v. Leonard, 176 Fed. 586; 
Hultberg vy. Anderson, 170 Fed. 657; 
Rogers v. Penobscot Min. Co., 154 
Fed. 606, 88 CCA 380; Horner-Gay- 


lord Co. v. Miller, 147 Fed. 295: Jones 


v. Missouri-Edison Electric Co., 144 
Fed. 765, 75 CCA 631 [rev 135 Fed. 
153]; Louisville, ete., R. Co. vy. Smith, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


Cudd, 196 © 


i outoaeaal 


~ § 309] 


/ v. Hall, 


defendants have no conflicting claims among them- 
selves, and where one defense is common to all.7 


Pace ned. chs) 4655 (OCAY Le UW. "St vy. 
Dastervignes, 118 Fed. 199 [aff 122 
Fed. 30, 58 CCA 346]; O’Brien v. 
Champlain Constr. Co., 107 Fed. 338; 
Bailey v. Tillinghast, 99 Fed. 801, 40 
CCA 93; Commercial Bank y. Sand- 
ford, 99 Fed. 154; Pacific Live-Stock 
Co. v. Hanley, 98 Fed. 327; Ryan v. 
Seaboard, etc., R. Co., 89 Fed. 397; 
Union Mill, ete., Co. vy. Dangberg, 81 


Fed. 73; U. S. v.. Guigard, 79 Fed. 
21; Chase v. Cannon, 47 Fed. 674; 
Gaines v. Mausseaux, 9 F. Cas. No. 


5,176, 1 Woods 118. 
Ala.—Wilson v. Henderson, 75 S 
935; Mitchell v. Cudd, 196 Ala. 162, 


71 S 660; Forcheimer v. Foster, 192 | 


Ala. 218, 68 S 879; White v. Cotner, 
170 Ala. 324, 54 S 114; Johnston v. 
Little, 141 Ala. 382, 37 S 592; Pratt 
Land, etce., Co. v. Robertson, 140 
Ala. 584, 37 S 419; Adams v. Wilson, 
137 Ala. 632, 34 S 831; Henderson 
134 Ala. 455, 32 S 840, 63 
LRA 673; Howard v. Corey, 126 Ala. 
283; 28')<S 682; Christian, etc.,’ Gro- 
ecery Co. v. Kling, 121 Ala. 292, 25 S 
269; Burke v. Morris, 121 Ala. 126, 
25 S 759; Steiner Land, etc., Co. v. 
King, 118 Ala. 546, 24 S 35; Schues- 
sler v. Dudley, 80 Ala. 547, 2 S 526, 
60 AmR 124; Burford v. Steele, 80 
Ala. 147; Bolman v. Lohman, 74 Ala. 
507; Randle v. Boyd, 73 Ala. 282; 
Kingsbury v. Flowers, 65 Ala. 479, 
39 AmR 14; Dallas County v. Tim- 


_berlake, 54 Ala. 408; Larkins v. Bid- 


dle, 21 Ala. 252. 
Ark.—wWinter v. Smith, 45 Ark. 549. 
Cal.—Wilson v. Castro, 31 Cal. 420. 
Conn.—Middletown Say. Bank v. 
Bacharach, 46 Conn. 513; Mix v. 


Hotchkiss, 14 Conn. 32. 


Del.—Mahoney v. Healy, 9 Del. Ch. 


(273, 81 A 583. 


D. C.—Kann v. King, 25 App. 182 
[rev on other grounds 204 U. S. 43, 
27 SCti213, 51 cedy 360], 

Fla.—Brown v. Solary, 37 Fla. 102, 
19 S 161; Sanderson y. Sanderson, 17 
Fla. 820. ; ; 

Ga.—Willingham v. Huguenin, 129 
Ga. 835, 60 SE 186; Conley v. Buck, 
100, Ga, 187, 28° SH. 97;, Bowden -v. 
Achor, 95 Ga. 243, 22 SH 254; Port 
Royal, ete., R. Co. v. Branch, 78 Ga. 
113; Nail v. Mobley, 9 Ga. 278; Rice 
Ww. Tarver, 4 Ga. 571. 

Tll:—0’ Connor -v. Firemen’s Pen- 
sion Fund Trustees, 155 Ill. A. 460 
[aff 247 Ill. 54, 98 NE 124]; Gray v. 
Bloomington, etc., R. Co., 120 Ill. A. 
159! 

Iowa.—Pierson v. David, 1 Iowa 


23. 

Me.—Bugbee v. Sargent, 23 Me. 
269. 

Md.—Beachey v. Heiple, 130 Md. 


683, 101 A 553; Ruhe v. Ruhe, 113 
Md. 595, 77 A 797; Reese v. Wright, 
98 Md. 272, 56 A 976; Gardiner V. 
Baltimore, 96 Md. 361, 54 A 85. 
Mass.—Hudson v. J. B. Parker 
Mach. Co., 173 Mass. 242, 58 NE 867; 
Dimmock v. Bixby, 20 Pick. 368. 
Mich.—Johnson v. Harrison, 199 
Mich.. 221, 165 NW 773; Long Point 
Dev. Assoc. v. McIntosh, 193 Mich. 
567, 160 NW 662; Buck v. Lockwood, 
193 Mich. 242, hor aan Pie) Se 
i ich. 5 
v. McLaughlin, To Mion 


435; Proctor v. Plumer, J 
393, 70 NW 1028; Torrent v. Hamil- 
ton, 95 Mich. 159, 54 NW 634; 
Wheeler v. Clinton Canal Bank, Harr. 
449. 

Mo.—Waddell v. Waddell, 99 Mo. 


338, 12 SW 349, 17 AmSR 575; Per- 
kins v. Baer, 95 Mo. A. 70, 68 SW 
939. : 

N. Y.—Osgood v.:Laytin, 3 Abb. 
Dec. 418, 3 Keyes 521, 3 Transcr. A. 
McCrea 


124 5 AbbPrNS. 1; v. 
Chahoon, 54 Hun 577, 8 NYS 88; 
Morton v. Weil, 33 Barb. 30, 11 Abb 
Pr 421; Fellows v. Fellows, 4 Cow. 
682, 15 AmD. 412; Brinkerhoff v. 
Brown, 6 Johns. Ch. 139; Bank of 


America v. Pollock, 4 Edw: 215. 


EQUITY 


N. C.—Oyster y. Iola Min. Co., 140 
N. C. 135, 52 SE 198; Heggie v. Hill, 
95 N. C. 303; Parish v. Sloan, 38 N. 
C. 607; Watson v. Cox, 36 N. C. 389; 
Vann''v. “Hargett, 22, Ni) G?)3i,''32 
AmD 689. 

Pa.—Valley Lumber Co. vy. Orr, 15 
Pa. Dist. 385. 

R. I.—Ball v. Ball, 20 R. I. 520, 
40 A 234. 

S. C.—Barkley v. Barkley, 35 S. 
Ce Bar p12: 

Tenn.—Woodward v. Hall, 2 Tenn. 
Ch. 164. 
ante capes v.. Varnell, 18 Tex. 

Utah.—Stevens v. South Ogden 
eee, etes;e Coy 14 Wtah! 232-47" eS 

Vt.—Farrar y. Powell, 71 Vt. 247, 
44 A 344; Smith v. Scribner, 59 Vt. 
965. Tiere Cale 

Va.—Porter v. Young, 85 Va. 49, 6 
SE 808. 

W. Va.—Arnold v. Knapp, 75 W. 
Va. 804, 84 SE 895. 

Wis.—Blake v. Van Tilborg, 21 
Wis. 672. 

Eng.—Frankenburg v. Great Horse- 
less Carriage Co., [1900] 1 Q. B. 504; 
York v. Pilkington, 1 Atk. 282, 26 
Reprint 180; Hamp vy. Robinson, 3 
De G. J. & S. 97, 68 EngCh 97, 46 
Reprint 574; Atty.-Gen. v. Craddock, 3 
Myl. & C. 85, 14 EngCh 85, 40 Re- 
print 857; Whaley v. Dawson, 2 Sch. 
& Lef. 367. 

“A pill which involves the same 
indivisible subject-matter is not mul- 
tifarious because of separate claims 
thereto.” Rumbarger v. Yoacum, 174 
Fed./55, (59: 

“So long as only this end is kept 
in view and sought to be effectuated, 
it cannot be said to be multifarious 
however many respondents may be 
brought in and however diverse and 
independent may be their claims and 
atitudes with respect to each other.” 
Christian Craft Grocery Co. v. Kling, 
121) Ala. 292,294, 25 S629: 

[a] The principle to be deduced 
from the cases (1) is that a bill 
against several persons must relate 
to matters of the same nature, and 
having a connection with each other, 
and in which all defendants are more 
or less concerned, although their 
rights in respect to the general sub- 
ject of the case may be distinct. 
Brinkerhoff v. Brown, 6 Johns. Ch. 


(N. Y.) 1389. 42). “Where theres @ 
common liability in the defendants, 
and a common interest in the plain- 
tiffs, different claims to property, at 
least if the subjects are such as may 
without inconvenience be joined, may 
be united in one and the same suit; 
and further, ... where the interests 
of the plaintiffs are the same, al- 
though the defendants may not have 
a coextensive common interest, but 
their interests may be derived under 
different instruments, if the general 
objects of the bill will be promoted 
by. their being united in a_ single 
suit, the court will not hesitate to 
sustain the bill against all of them.” 


Wilson v. Castro, (31. Cal. 421, 
431. 
[b] Rule applied.—(1) Where de- 


fendants to a bill in equity all derive 
their titles from a common source, 
are all charged with combination and 
fraud, and are all interested in the 
subject-matter of the suit, there is 
no misjoinder of parties, although 
as to portions of the realty their 
titles may be distinct. Pierson v. 
David, 1 Iowa 238. (2) Several 
mortgages made by the same person 
may be foreclosed in one suit, al- 
though containing different excep- 
tions in favor of a number of dif- 
ferent persons who are made defend- 
ants. Torrant v. Hamilton, 95 Mich. 
159, 54 NW 634. (3). The assignee 
of two mortgages, one of them se- 
eured by the bond of a third person, 


LC) BT 


Thus where the object of the action is to enforce 
a right to property under an entire claim of title 


and both guaranteed by the as- 
signors, may in one suit enforce all 
the rights so obtained for the satis- 
faction of the debt. Curtis v. Tyler, 
9 Paige (N. Y.) 432. (4) A bill in 
equity filed with the single object of 
condemning lands for a street is not 
multifarious because all persons in- 
terested in any of the lands to be 
condemned are made parties. Gar- 
diner v. Baltimore, 96 Md. 361, 54 
A 85. (5) Different landowners may 
be joined as defendants in a single 
suit by a railroad company to enjoin 
interference with its use of its right 
of way and with the maintenance of 
its track, where the right asserted is 
the same against each defendant. 
Louisville, ete., R. Co. v. Smith, 128 
Fed. 1, 68 CCA 1. (6) A deed and 
a will may be set aside in one suit, 
although different defendants claim 
interests in different portions of the 
property. Williams vy. Crabb, 117 
Bed.« 193) 54 CCA (213, 59° LRA» 425; 


(7) A bill charging that plaintiff’s 
trustee had transferred plaintiff's 
stock in a corporation, that the 


transferee had transferred it to an- 
other, and that his attorney held the 
certificate and had notified the cor- 
poration not to pay dividends to 
plaintiff, properly joined as defend- 
ants the corporation, the trustee, the 
transferee, and the attorney, to 
enjoin the corporation from paying 
dividends to the attornéy, to compel 
a surrender of the certificate and to 
remove the trustee. Moses vy. Wat- 
son, 65 Ga. 196, (8) When a bill by 
a widow, claiming real estate, al- 
leges that certain persons named, 
being several in number, all claim 
through a deed made by her during 
coverture, which deed the bill al- 
leges was void for want of her free 
consent in making it, no demurrer 
lies to the bill on the ground that 
defendants were improperly joined, 
inasmuch as they had separate and 
distinct interests which could not 
be joined in one suit. House Vv. 
Mullen, 22 Wall. (U. S.) 42. 22 L. ed. 
838. (9) A bill may be filed against 
several persons relative to matters 
of the Same nature, forming a con- 
nected series of acts, all intended to 
defraud and injure plaintiffs, and in 
which all defendants were more or 
less concerned, although not jointly 
in each act. Brinkerhoff v. Brown, 6 
Johns. Ch. CNDYE) 13920) Sap ii 
by a judgment creditor against the 
subscribers to corporate stock is not 
objectionable for misjoinder of par- 
ties defendant notwithstanding their 
interests and obligations as among 
themselves are entirely distinct, the 
rights which complainant attempts 
to assert being against each of the 
respondents. Henderson y. Hall, 134 
Ala. 455, 32 S 840, 63 LRA 673. 
_ te] Quieting title—(1) Where 
different parcels of land are claimed 
by two parties by different titles, 
they cannot be joined as defendants 
in a bill filed by a party claiming 
both parcels to quiet his title. 
Hunton v. Platt, 11 Mich. 264. (2) 
All adverse claimants may be made 
defendants in an action to quiet title, 
although there is no privity or con- 
nection between them. Carlson vy. 
Curren, 48 Wash. 249, 93 P 315. (3) 
eae ES ond in actions te quiet 
itle see uietin Titl G32 re 
1346], eS; Crnics, Cy 
Id] In a bill of peace there nted 
be no privity or community of ir- 
terest among defendants. Bailey ec. 
Tillinghast, 99 Fed. 801, 40 CCA 92 
[aff 86 Fed. 46]; Morgan y. Morgan, 
3. Stew. (Ala.) 383, 21 AmD 


638. 

75. Perkins v. Baer, 95 Mo. A. 70, 
68 SW 939, 941. 

[a] But conflicting interests are 
“o obiection to joinder of defendants. 
See infra text and note 80. 


318 [21 C.J.] 


the bill is not multifarious in joining defendants 
asserting distinet interests or interests in distinct 
portions,“® although they claim under separate con- 
veyances,’? or under different sources of title.7® 
Common but not coextensive liabilities, 
is a common liability on the part of defendants, an 
objection for misjoinder will not lie, although the 
extent of the liabilities of the several defendants 


may not be the same.*® 


Conflicting interests of defendants. 
immaterial whether the interests of the several de- 
fendants are or are not in conflict with each other,®° 
in which respect the rule is radically different from 
In bills to estab- 
lish claims to property or funds, persons asserting 
conflicting claims may be brought in.*? 

Liabilities arising out of same transaction. Where 
the same relief is asked against several defendants, 


that as to joinder of plaintiffs.*+ 


EQUITY 


If there 


It is wholly 


and the liability of all defendants arises out of the 


76. U. S—Gaines v. Chew, 2 How. 
619, 11 L. ed. 402; Hultberg v. Ander- 


son, 170 Fed. 657. 
Ill._— Baird v. Jackson, 98 Ill. 78. 
Iowa.—Bowers v. Keesecher, 


Towa 422. 

Miss.—Garrett v. Mississippi, etce., 
R. Co., Freem. 70. 

Mo.—Bingham vy. Kollman, 256 Mo. 
573, 165 SW 1097. 

Or.—Benson vy. Keller, 37 Or. 120, 
CHS RRS 

Tenn.—Walker v. Day, 8 Baxt. 7T. 

W. Va.—Depue vy. Miller, 65 W. Va. 
120, 64 SE 740, 28 LRANS 775 [dist 
Moore v. McNutt, 41 W. Va. 695, 24 
SE 682 (titles strange and hostile)]. 


Wis.—Blake v. Van Tilborg, 21 
Wis. 672. 
77. U. S. v. Curtner, 26 Fed, 296; 


Burke v. Morris, 121 Ala. 126, 25 S 
759: Collins v. Stix, 96 Ala. 338, 11 
S 380; Hinds v. Hinds, 80 Ala. 225; 
Halstead v. Shepard, 23 Ala. 558; 
McGowan vy. McGowan, 48 Miss. 553. 

78. Kilgore v. Norman, 119 Fed. 
1006; U. S. v. Flournoy Live-Stock, 
etc., Co., 69 Fed. 886; Alterauge v. 
Christiansen, 48 Mich. 60, 11 NW 
806; Hammontree vy. Lott, 40 Mich. 
190. 

79. U. S.—Fidelity, etc., Co. v. Fi- 
delity Trust Co., 148 Fed. 152. 

Ga.—Macon City Bank v. Bartlett, 
71 Ga. 797. 

Mad.—Fiery v. Emmert, 36 Md, 464. 

N. Y.—Pfohl v. Simpson, 74 NY 


137, 
58 Tex. 


Tex.—Love v. 
192. 

- Vt.—Eureka Marble Co. v. Windsor 
Mfg. Co., 47 Vt. 430. 

[a] Different degrees of liability. 
—wWhere the grounds of the suit are 
in some respects identical or in some 
way connected, this condition will 
obviate an objection on the ground 
of multifariousness, notwithstanding 
the bill may show that one defendant 
is liable in a different way or to a 
greater extent than another. Fidel- 
ity, ete., Co., v. Fidelity Trust Co., 
143 Fed. 152; Gulf Compress Co., v. 
Jones Cotton Co., 157 Ala. 32, 47 S 
251; Almond vy. Wilson, 75 Va. 613. 

80. Williams v. Crabb, 117 Fed. 
193, 54 CCA 2138, 59 LRA 425 [cer- 
tiorari den 187 U. S. 645, 23 SCt 845, 
47 L. ed. 347]; Parsons vy. Lyman, 
18 EF. Cas. No. 10,779, 4 Blatchf. 432 
(where the court points out a dis- 
tinction in this respect between the 
joinder of defendants and the joinder 
of complainants); Kempton y. Bar- 
tine, 59 N. J. Eq. 149, 44 A 461 [aff 
60 N. J. Eq. 411, 45 A 966]. 

81. See supra § 305. 

g2. Ala.—Howard vy. Corey, 126 
Ala. 283, 28 S 682. 

D. C.—Washington, eitc., R. Co. v. 
Martin,« tes ©...1205 

Ill.—Finech vy. Martin, 19 Ill. 105. 


Keowne, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


| Tillinghast, 99 Fed. 


Seeker a v. Cotton, 7 B. Mon. 
N. Y.—Chester v. Jumel, 2 Silv. 
Sup. 159, 5 NYS 809 [rev on other 
grounds 125 N. Y. 537, 26 NE 297]. 

S. C.—Bowden v. Schatzell, 8 S. C. 
Eq. 360, 23 AmD 170. 

Tenn.—Myers Mfg. Co. v. Wetzel, 
(Ch. A.) 35 SW 896. 

Wis.—Patten Paper Co. v. Kau- 
kauna Water Power Co., 70 Wis. 659, 
35 NW 737. ‘ 

[a] To a petition to reach a fund 
in court any person may properly be 
made a party who ought to have 
been a party to the original bill. 
Hays v. Miles, 9 Gill & J. (Md.) 
193, 31 AmD 70. 

83. Western Land, etc., Co. v. Gui- 
nault, 37 Fed. 523; Bucks v. Strawn, 
182 Ill. A. 644, 650. 

“Although there may be_ several 
causes of action, if they grow out of 
the same transaction and all the de- 
fendants are involved in the same 
rights and the relief against each is 
of the same general character, the 
bill may be sustained.’ Bucks v. 
Strawn, supra. 

84. U. S.—Dastervignes v. U. S., 
122 Fed. 30, 58 CCA 346; Bailey v. 
i 801, 40 CCA 93; 
Pacific Live-Stock Co. v. Hanley, 98 
Fed. 327; Western Land, etc., Co. v. 
Guinault, 87 Fed. 528; Woodruff v. 
North Bloomfield Gravel Min. Co., 
16 Fed. 25, 8 Sawy. 628. 

Ala.—Henderson y. Hall, 134 Ala. 
455, 32 S 840, 63 LRA 673; Kennedy 
v. Kennedy, 2 Ala. 571. 

Cal.—Wilson v. Castro, 31 Cal. 420. 

Mass.—Lenz v. Prescott, 144 Mass. 
505, 11 NE 923. 

N. Y.—Brinkerhoff v. 
Johns. Ch, 139. 

S. C.—Trescot v. Smyth, 6 S. C. Ea. 
301, 304. “f SCE 

W. Va.—cCurrence y. Daniels, ; 
Va. 418. ean 

Eng.—Whaley v. Dawson, 2 
& Lef. 367. 

See also supra § 253. 

“Indeed it is frequently a good 
sround of equity that you bring to- 
gether in one suit several parties who 
could not be joined at law.” Trescot 
v. Smyth, supra. 

Multiplicity of suits as ground for 
equity jurisdiction see supra §§ 48- 
og. 


Brown, 6 


Sch. 


85. U. S.—Horner-Gaylord Co. v. 
Miller, 147 Fed. 295; Campbell v. 
Clark, 101 Fed. 972, 42 CCA 123; 


Pullman _y, Stebbins, 51 Fed. 10; Shel- 
don vy. Keokuk Northern Line Packet 
Co., 8 Fed, 769, 10 Biss. 470; Prevost 
v. Gorrell, 19 F. Cas.) No, 11,405. 
Ala.—Bellview Cemetery Co. v. 
Faulks, 73 S 927; Webb v. Butler, 192 
Ala. 287, 68 S 369, AnnCas1916D 815; 
Durr v. Hanover Nat. Bank, 170 Ala. 
260, 53 S 1012; Wimberly v. Mont- 


r§ 309 


same transaction, the bill is not bad for multifari- 
ousness because of the joinder of defendants.** 

Preventing multiplicity of suits. 
mitted in this class of cases for the purpose of 
avoiding a needless multiplicity of suits.*+ 

Bills for relief against fraud. A creditor’s bill 
against several defendants to set aside several dis- 
tinct fraudulent conveyances or mortgages of sep- 
arate parcels of land is not multifarious,*° particu- 
larly where defendants are alleged to have acted 
pursuant to a concerted conspiracy or combina- 
tion ;8* but the rule holds good even where the par- 
ties who are joined as defendants acquired dif- 
ferent portions of the property under separate and 
distinet conveyances executed at different times, and 
there is no allegation that these several sales and 
conveyances had any actual connection with each 
other in any way, either in fact or intent.§? 


Joinder is per- 


Every 


gomery Fertilizer Co., 132 Ala, 107, 
31 S 524; Gassenheimer v. Kellogg, 
121 Ala. 109, 26 S, 29; Steiner Land, 
etc., Co. v. King, 118 Ala. 546, 24 S$ 
35; Hall v. Henderson, 114 Ala. 601, 
21°S 1020, 62 AmSR 141; Williams 
v. Spragins, 102 Ala. 424, 15 S 247; 
Collins vy. Stix, 96 Ala, 338, 11 S 380; 
Hinds y. Hinds, 80 Ala. 225; Burford 
v. Steele, 80 Ala. 147; Russell v. Gar- 
rett, 75 Ala. 348; Holt v. Wilson, 75 
Ala. 58; Lehman v. Meyer, 67 Ala. 
396; Clay v. Gurley, 62 Ala, 14; Allen 
v. Montgomery R. Co., 11 Ala, 437; 
Mobile Planters’, etec., Bank vy. Wal- 
ker, 7 Ala. 926. 

Ga.—Bowden v. Anchor, 95 Ga. 243, 
a4 SE 254; Ellis v. Lamar, 44 Ga. 


Md.—Regester vy. Regester, 104 Md. 
359, 65 A 12. 

Miss.—Snodgrass v. Andrews, 30 
Miss. 472, 64 AmD 169. 

Mo.—Bobb v. Bobb, 76 Mo. 419 [rev 
8 Mo, A. 257]. 

N. J.—Randolph v, Daly, 16 N. J. 
Ban, 313: 

N. Y.—Bates v. Plonsky, 62 HowPr 


429 [aff 28 Hun 112, 2 NYCivProc 
389, 64 HowPr 232]; Boyd v. Hoyt, 5 


Paige 65. 

Tenn.—Harrison vy. Hallum, 5 
Coldw, 525. 

Va.—Com. v. Drake, 81 Va. 305; 


Almond y. Wilson, 75 Va. 613, 

W. Va.—Turk v. Hevener, 49 W. 
Va. 204, 38 SE 476. 

86. See infra this section text and 
notes. . 

87. U. S.—Hultberg v, 
170 Fed. 657. 

Ala.—Montgomery Exchange Nat. 
Bank y. Stewart, 158 Ala, 218, 48 S§ 
487; Henderson v. Hall, 134 Ala. 455, 
32 S 840, 68 LRA 673; Guyton vy. Ter- 
rell, 1382 Ala. 66, 31 S 83; Henderson 
v. Farley Nat. Bank, 128 Ala. 547, 
26 S 226, 82 AmSR 140; Hill v. Moone, 
104 Ala. 353, 16 S 67; Collins v. Stix, 
96 Ala, 338, 11 S 380. But compare 
Hardin v. Swoope, 47 Ala. 273 (deci- 
sion upon particular facts). 
BA ar aah en dy v. Sloan, 17 Fla. 

Mass.—Hutchins vy. Nickerson, 212 


Anderson, 


Mass. 118, 98 NE 791. 
Oe start i) v. Shannon, 53 Miss. 
9) ° 


Mo.—Bobb_v. Bobb, 76 Mo. 419; 
Donovan v. Dunning, 69 Mo. 436. 

. J.—Burne_ vy. O’Shaughnessy, 
(Ch.) 38 A 963; Importers’, etc., Nat. 
Bank v. Littell, 41 N. J. Eq. 29, 2 A 
oes Randolph v. Daly, 16 N. J. Eq. 

N. Y.—Hammond y. Hudson River 
Iron, etc., Co., 20 Barb, 378. 

S. C—Williams v. Neel, 31 S. G 
Eq. 338, 75 AmD 94, 

Va.—Batchelder v. White, 80 Va. 
103; Almond vy. Wilson, 75 Va. 613. 

See also Creditor’s Suits § 143, 

{a] Reason for rule.—The matter 


page and note number, 
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vi 
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participant in the alleged fraud may be joined,** 
even if only for the purpose of discovery.8® But 
separate individual frauds cannot sustain a joint 
bill, since neither defendant is answerable for the 
A pill is multifarious if it 
charges several defendants with fraud, but does not 
allege a common scheme to defraud, or a common 


frauds of the other.9° 


interest on their part.®4 


Defendants acting concurrently or in concert. A 
plaintiff may proceed against several different de- 
fendants for appropriate relief against each, and 
because of acts separately committed, where he 
alleges that all was done in pursuance of a com- 
bination or conspiracy among such defendants.®2 
The various acts resorted to are then but the details 
of a single wrong in which all are participants.?? 


in demand is the property of the 
debtor, and there is a common inter- 
est in all, centering in the poimt in 
issue in the cause. Hammond vy. 
Hudson River Iron, ete., Co., 20 Barb. 
(N. Y.) 3878; Fellows v. Fellows, 4 
Cow. (N. Y.) 682, 15 AmD 412. 

88. Johnston vy, Little, 141 Ala. 
382, 37 S 592; Robinson v. Davis, 11 
N. J. Eq. 302, 69 AmD 591. 

[a]. Fraudulent prospectus.— 
Where an action is brought by a 
shareholder against the company and 
its directors for relief in respect of 
an improperly issued prospectus, the 
fact that the relief claimed against 
the several defendants may differ in 
detail is no ground for objection that 
the action is bad as joining separate 
causes of action against separate de- 
fendants, for in substance there is 
only one cause of action, namely, the 
improper issue of the prospectus. 
Frankenburg v. Great Horseless Car- 


riage Co., [1900] 1 Q. B, 504, 

[b] An attorney cannot be brought 
the fraud, where such participation 
by him has no connection with the 
he is joined solely as a foundation 
for disbarment proceedings. Smith 
1035. 

89. Robinson v. Davis, 11 N. J. 

See also Dis- 
covery § 9. 

90. Woodruff v. Young, 

91. Bobb v. Bobb, 8 Mo. A. 257 
[rev on other grounds 76 Mo, 419]. 

U. 
v. Strother, 136 Fed. 295, 69 CCA 433; 
New England Phonograph Co. v. Edi- 
13 Fed. 315. But compare Thornton 
N. Motley Co. v. Detroit Steel, etc., 
against two defendants which joins a 
eause of action at law against one 
with one in equity against both de- 
fendants for conspiracy to deprive 
contract is demurrable on the ground 
of multifariousness). 
[aff 204 U. S. 43, 27 SCt 213, 41 L. 
ed. 360]. 


in on the charge of participating in 
case made by plaintiff for relief, but 
v. Quarles, (Tenn. Ch. A.) 46 SW 
Eq. 302, 69 AmD 591, 

43 Mich. 
548, 6 NW 85. 

92. S.—MecMullen Lumber Co. 
son, 110 Fed. 26; Johnson v. Powers, 
Co., 130 Fed. 396 (holding that a bill 
defendant for breach of a contract 
complainant of the benefit of such 

D. C.—Kann v. King, 25 App. 182 

Ga.—Andrews Co, v. Columbus Nat. 


Bank, 129 Ga. 53, 58 SE 633, 121 Am | 


SR 186, 12 AnnCas 616. 

Ill—North American Ins. Co. v. 
Yates, 214 Ill. 272, 73 NE 423 [aff 
116 Ill. A. 217]; London Mills v. 
White, 203 Ill. 289, 70 NE 313. 

Me.—Brown v. Haven, 12 Me. 164. 

Mo.-—Hanson v. Neal, 215 Mo. 256, 
114 SW 1078. ; 

N. J.—vVulean Detinning Co. 
American Can Co:, 67 N. J. Eq. 24 
58 A 290; Shutts v. United Box, etc., 
Co., 67 N. J; Eq. 225, 58 A 1075. 

Pa.—Baldes y. Henniges, 7 Kulp. 


43. 

[a] Rule applied.—(1) Where an 
executor misapplied the funds and 
resigned and he and his successor 
prevented the widow from learning 
the condition of the estate, the widow 


Vv. 
3, 


| 


EQUITY 


acts.9 


between them, 


was permitted to maintain a bill 
against both for an accounting be- 
tween themselves and with her. 
Johnston vy. Duncan, 67 Ga, 61, 
(2) Where a bill to restrain defend- 
ants from utilizing a trade secret 
belonging to complainant alleges that 
one of the defendants has by the 
help of all the other defendants, es- 
tablished and carried on a plant for 
the utilization of such secret, it is 
proper to unite all such defendants 
in the bill. Vulcan Detinning Co. v. 
American Can Co., 67 N. J. Eq. 243, 
58 A 290. 


93. Bates v. Plonsky, 62 HowPr 
CNG Ys) 42 9: 
94. U, S—Norcross, v. Nathan, 99 


Fed. 414; Kelley v. Boettcher, 85 Fed. 
55, 29 CCA 14; Alma First Nat. Bank 
v. Moore, 48 Fed. 799. 

Ala.—Montgomery Fixch. Nat. Bank 
v. Stewart, 158 Ala. 218, 48 S 487; 
Northwestern Land Assoc, y. Grady, 
137) Ala. 219,'33 S 874. 

Conn.—Bissell v. Beckwith, 33 
Conn. 357. 

Ga.—Greer v. Andrew, 133 Ga, 193, 
65 SE 416; Vaughn v. Georgia Co-op. 


Loan Co., 98 Ga. 288, 25 SH 441; 
Bowden y. Achor, 95 Ga. 243, 22 SE 
254. 


Me.—Brown v. Haven, 12 Me. 164. 

Md.—Beachey v. Heiple, 136 Md. 
6838, 101 A 558; Regester vy. Regester, 
104 Md. 359, 65 A 12. 


Mass.—Lovejoy v. Bailey, 214 
Mass, 134, 101 NE 63. 
Miss.—Butler vy. Spann, 27 Miss. 


284. 
= Mo.—Tucker v. Tucker, 29 Mo. ee 


R. I.—Winsor v.\ Pettis, 11 R. 
506. 

W. Va,—Arnold vy. Arnold, 11 W. 
Va. 449, 


Bills for relief against fraud see 
supra this section text and notes 85— 


91: 

95. Meacham y. Williams, 9 Ala. 
842, 

[a] Averments to justify joinder. 


—wWhere the bill charges separate 
and distinct grounds of action against 
each defendant, a general charge of 
fraud against them all, unaccom- 
panied by averments of fact, is in- 


sufficient to justify the joinder. 
Shingleur v. Swift, 110 Ga. 891, 36 
SE 222. : ; 

96. U2 °S.—U: S. v. “Dastervignes, 
118 Fed. 199 [aff 122 Fed. 30, 58 
CCA 346]. 


Cal.—Andrews v. Pratt, 44 Cal. 309. 
Ga.—Graham y. Dahlonega Gold 


Min, Co., 71 Ga. 296. } 
Mass.—Whitmore v. International 

Fruit, etc., Co., 214 Mass. 525, 102 

NE 59. J 
Mich.—Merritt Tp. v. Harp, 131 


Mich. 174, 91 NW 156; Sweet v. Con- 
verse, 88 Mich. 1, 49 NW 899. 
Mo.—Bray v. Thatcher, 28 Mo, 129. 
N. J.—Vaiden v. Edson, 85 N, J. 
Eq, 184, 95 A 980. 
Ni ¥i— New. York; etc.,2R; Co; -v. 
chuyler, 1 AbbPr 417. 
Re Season vy. Kittanning, 225 Pa. 
589, 74 A 554; Adams v. Manning, 10 
TklyNC 448. 
Wieone=Madison y. Ducktown Sul- 


‘alleges that all 
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The rule has its most familiar application in bills 
charging defendants with acting in pursuance of a 
common scheme to defraud plaintiff.*4 
general charge of fraudulent combination between 
several defendants will not sustain a bill where the 
defendants are charged with distinct wrongful 
Where plaintiff’s right is violated by the 
concurrent acts of several, resulting in a single in- 
jury, a bill making ail committing such acts de- 
fendants, and seeking appropriate relief against 
each, is not multifarious,®® and such joinder of de- 
fendants is proper, although they acted separately 
and not pursuant to any combination or conspiracy 


But a mere 


Where all the defendants are ma- 


terially concerned, some in one way, some in an- 
other, with the matter of which plaintiff complains, 


Rue etc., Co., 113 Tenn. 331, 83 SW 


[a] Rule applied.—A bill to re- 
strain the vacation and obstruction 
of a private right of way against 
a corporation and a borough is 
not open to the objection that the 
borough was improperly joined where 
both defendants joined in the wrong, 
and the liability of each arose out 
of the same transaction, the attempt- 
ed vacation and obstruction of the 
way. Jessop v. Kittanning, 225 Pa. 
589, 74 A 554, 

.97. U. S.—Field v. Western Life 
Indemn. Co.,, 166 Fed. 607 [aff 179 
Fed. 673, 103 CCA 77 (certiorari den 
219 U. S. 586, 31 SCt 470, 55 L. ed. 
347)]; Pacific Live-Stock Co. v. Han- 
ley, 98 Fed. 327; Union Mill, etc., Co. 
v. Dangberg, 81 Fed. 73; Woodruff v. 
North Bloomfield Gravel Min. Co., 16 
Fed. 25, 8 Sawy. 628. 

Cal.—Montecito Valley Water Co. 
v. Santa Barbara, 144 Cal. 578, 77 P 
1113; Miller v. Highland Ditch Co., 
87 Cal. 480, 25 P 550, 22 AmSR 254. 
PS i epelaleiee xp v. Strawn, 182 Ill, 

4, 

Mich.—Wheeler vy. Ciinton Canal 
Bank, Harr. 449. 

N. Y.—Warren v. Parkhurst, 186 
N. Y. 45, 78 NE 579, 6 LRANS 1149, 
9 AnnCas 512 [aff 105 App. Div. 239, 
93 NYS 1009 (aff 45 Misc. 466, 92 
NYS 725)]; Warren v. Parkhurst, 105 
App. Div. 239, 93 NYS 1009 [aff 186 
N. Y. 45, 78 NE 579, 6 LRANS 1149, 
9 AnnCas 512]. 

Tenn.—Madison v. Ducktown Sul- 
phur, etce., Co., 113 Tenn. 331, 83 SW 
658. 

Wis.—Draper v. Brown, 115 Wis. 
361, 91 NW 1001; Putnam v, Sweet, 
2 Pinn. 302, 1 Chandl. 286, 

[a] Nuisances.—(1) Where the 
separate and independent business of 
several persons or concerns together 
constitute a nuisance, they may be 
joined as defendants in a bill for in- 
junctive relief. Madison v. Ducktown 
Sulphur, jete.; Co.,+ 113 ePenn- S383 
SW 658. (2) A bill by several sep- 
arate owners to enjoin several de- 
fendants from conducting houses of 
ill fame is not multifarious, where it 
of the defendants 
have contributed to the result, from 
which the property of all the com- 
plainants suffers. Bucks y. Strawn, 
182 Ill. A. 644. 

‘'{b] Diversion of water from 
stream.—A bill by which complainant 
asserts his right to the flow of the 
waters of a river to his lands, and 
seeks to restrain their diversion, is 
not multifarious because a number of 
persons are joined as defendants, and 
alleged to have separately diverted 
water from the river. Pacific Live- 
Stock Co. v. Hanley, 98 Fed. 327; 
Union Mill, ete., Co. v. Dangberg, 81 
Fed. 73. 

{c] Pollution of stream.—(1) 
Where several persons independently 
discharge waste matter into a stream 
to the injury of an inferior propri- 
etor, a bill against all so contribut- 
ing to the injury is not multifarious. 
Woodruff v. North Bloomfield Gravel 


A. 
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it matters not that to a certain extent the particu- 
lar acts of one are distinct from the particular acts 
of others, all tending to the same general result 


injurious to plaintilf.°s 


Joint tort-feasors may be sued jointly or severally 


in equity as at law.°® 


Several causes of action against different defend- 


ants. 


against several persons, he may not join such persons 
as defendants in one suit, as to do so would render 
the bill multifarious; he must bring a separate suit | 
against each;? but the case of each particular de- 
fendant must be entirely distinct and independent | 


Min. Co.,.16 Fed. 25, 628. 
(2) In Pennsylvania 
the propriety of a joinder in such a 
case depends upon whether a proper 
ease is made veut for the prevention 
,of multiplicity of suits. Anderson 
v. Lehigh Coal, ete., Co., 9 Pa. Dist. | 
278, 23 Pa. Co. 343; Mengel v, Lehigh 
Coal, ete., Co., 24 Pa. Co. 152; Keppel v. 
Lehigh Coal, ete., Co., 21 Pa. Co. 101; | 
Graver vy. Dodson Coal Co., 20 Pa. | 
Sols 29: (3) Hence it must be 
averred that the parties named as 
defendants are all the parties who 
are liable to suit at plaintiff's hands 
as contributing to the injury com- 
plained of; otherwise it does not ap- 
pear that a multiplicity of suits will 
be prevented by permitting the joiy- 
der. Mengel v. Lehigh Coal, ete., Co., 
supra. (4) Preventing multiplicity 
of suits as ground for equity juris- 
diction see supra §§ 48-82. 

[a] Concurrent but separate 
frauds.—A bill was filed by certain 
bona fide subscribers for stock ina 
corporation against two sets of de- 
fendants, charging each with fraud- 
ulent subscriptions. Each set of de- 
fendants acted in the transaction ad- 
versely to the other and to complain- 
ants. It was held that, although 
there was no community between the 
different sets of defendants, there 
was such a privity in relation to 
complainants that the wrong which 
they had perpetrated for the same 
purpose, at the same time and by the 
same means, in connection with, al- 
though in hostility to, each other, 
might be redressed in one_ suit 
against them all. Putnam v. Sweet, 
1 Chandl. (Wis.) 286. 

98. Whitmore Vv: International 
etc., Co., 214 Mass. 525, 102 

Davis v. New England R. 
Pub. Co., 203 Mass. 470, 89 NE 565, 
138 AmSR 318, 25 LRANS 1024; 
Parker v, Simpson, 180 Mass. 334, 62 


8S Sawy. 


NE 401. 
99. U. S.—People’s Tel., etc., Co. 
v. East Tennessee Tel. Co., 103 Fed. 


212, 48 CCA 185; Armstrong v. Savan- 
nah Soap Works, 53 Fed. 124; Wall 
v. Thomas, 41 Fed. 620; Ervin _v. 
Oregon R., ete, Co. 20 Fed. 577; 
Boyd vy. Gill, 19 Fed. 145, 21 Blatchf. 


543; Mutual Bldg. Fund, etc. Sav. 
Bank vy. Bosseiux, 3 Fed. 817; Cole} 
Silver Min. Co. v. Virginia, etce., | 
Watér Coil -6 F. Cas. No? *2,989; -1° 


Sawy. 470; Heath v. Erie R. Co., il 
F. Cas. No. 6,306, 8 Blatchf. 347; Pop- 


penhusen vy. Falke, 19 F. Cas, No. 
11,280, 4 Blatchf. 493. | 
Ga.—Baker v. Davis, 127 Ga, 649, | 


57 SE 62; Millbank vy. Penniman, 73 | 
Ga. 136; Graham vy. Dahlonega Gold 
Min. Co., 71 Ga. 296. 

Md.—Gaither v. 
108 Md. 1, 69 A 425. 
Mass.—United Shoe Mach. Co. v.} 
Holt, 185 Mass. 97, 69 NE 1056. j 
Mich.—Grow v, Seligman, 47 Mich. | 
| 


Bauernschmidt, | 


607, 11 NW 404, 41 AmR 787. 
Mo.—Heatk ¥, Schroer, 119 Mo. A. 
32. 90.-SwW 313. 


N. J—Barry v. Moeller, 68 N. J. | 
Eq. 483, 59 A-97; Dodd vy. Wiikinson, | 
41 N. J. Eq. 566, 7 A 337; Stockton | 


v. Anderson, 40 N. J. Eq. 486, 4 A 
642: Wilkinson vy. Dodd, 40 N. J. Eq. : 


} 1238, 3 
it seems that|7 


}all of the defendants, 
' error to sustain a demurrer, although 


EQUITY 


be joied.® 


| 


: A 360 [aff 41 N. J, Ea. 
A 337]. 
N. Y.—Mayer vy. Phoenix Assur. Co., 
124 App. Div. 241, 108 NYS 711; Foot 
v. Bronson, 4 Lans. 47; Mayne v. 
Griswold, 5 N. Y. Super. 463, 9 NY 
LegObs 25; Matseli v. Flanagan, 2 
AbbPrNS 459. 

Tenn.—Madison v. Ducktown Sul- 
phur, etc., Co., 113 Tenn: 331, 83 SW 
658. 

Eng.—Courthope v. Mapplesden, 10 
Ves. Jr. 290, 32 Reprint 856. 

1. U. S.—Payne v. Hook, 7 Wall. 
425, 19 L. ed. 260; Bradley v. Eccles, 
133 Fed. 308 [rev on other grounds 
139 Fed. 447, 71 CCA 291]. 

Ala.—Sanders v. Brown, 145 Ala. 
665, 39 S 732; American Refrigerat- 
ing, etc., Co. v. Linn, 93 Ala, 610, 
Ti SePore 

Cal—kKeyes v. Little York Gold 
Washing, etc., Co., 53 Cal. 724. 
Del.—-Phillips v. Cannon, 4 Del, Ch. 
8 


“Ga.—Martin v. Brown, 129 Ga, 562, 
59 SE 302; Van Dyke v. Van Dyke, 
984, 48 SE 380; Griffin v. 


Henderson, 116 Ga, 310, 42 SE 482; 
Qsborn vy. Deboard, 115 Ga. 599, 41 
SE 985; Stephens v. Whitehead, 75 


Ga, 294, 

Md—Fiery v. Emmert, 36 Md. 464; 
Broadbent v. State, 7 Mad, 416. 

Mass.—Livermore vy. Norfolk Coun- 
ty, 186 Mass. 133, 71 NE 305; Keith 
v. Keith, 143 Mass. 262, 9 NE 560. 

Mich.—Woodrutt v. Young, 43 
Mich. 548, 6 NW 865. 

Miss.—Columbus Banking, ete., Co. 
v. Humphries, 64 Miss, 258, 1 S 232; 
Roberts v. Starke, 47 Miss. 257. 

N. J.—Meigs v. Lister, 23 N. J. Eq. 
199; Monmouth County Mut, F, Ins. 
Co, v. Hutchinson, 21 N. J. Eq. 107; 
Emans vy. Emans, 13‘N. J. Eq. 205; 


Marselis vy. Morris Canal, ete., Co., 
TANS gest 

N. Y.—Cozzens y. American Gen. 
Engineering Co., 55 Mise, 393, 106 


NYS 548; Brinkerhoff vy, Brown, 6 
Johns, Ch. 139. 

Va.—Wells v. Sewall’s Point Guano 
Co., 89 Va. 708, 17 SE 2; Washington 
y Sav. Bank v. Thornton, 83 Va. 

57, 2 SE 193. 

Eng.—-Gower v. Couldridge, [1898] 
1 Q@. B. 348; Berke v. Harris, Hardr. 
337, 145 Reprint 485; Whaley v. Daw- 
son, Sch. & Lef. 367; Saxton v. 
Davis, 18 Ves. Jr. 72, 34 Reprint 245; 
Dilly v. Doig, 2 Ves, Jr. 486, 30 Re- 
print 7388. 

{a] Multifarious bills illustrated. 
—(1) A bill which joins defendants, 
some of whom are liable to one plain- 
tiff only, some of whom are liable 
to another, and some of whom are 
responsible, if at all, for independent 
violations of the statute, is multi- 


|}farious. Sheriff v. Globe Oil Co., 7 
|} Phila. (Pa.) 4. (2) Where a petition 
jalleged two distinct and separate 


causes, neither of which was against 
it was not 


there was one defendant against 
whom relief was prayed relative to 
both causes. Osborn y. Deboard, 115 
Ga. 699, 41 SE 985. (3) “I will only 
say, with regard to Gower v. Could- 
ridge, [1898] 1 Q. B. 348, that that 


566, }] was merely a case 


Where demands against dif- 


But ordi- 


illustrating the 
principle that if you have a cause of 


}action against A. and B. for a tort 
X., and you have quite a separate” 


cause of action against BK. for tort 


Y., then you eannot in one action ~ 


bring claims in-respect of both torts 
X. and Y. against A, and B. That 
principle is a clear one, and the case 
of Gower vy.  Couldridge, supra, 
merely carried it out. With regard 
to Thompson vy, London County Coun- 
cil, [1899] 1 Q. B. 840, that again 
only illustrates another  principle- 
which has no application to the case 
before us. That principle is this: 
if you have suffered a wrong it may 
be that A. is the person who has 
committed it, in which case he is 
liable; but perhaps you are not cer- 
tain that it may not be B. who has 
committed it, and if so B, is liable; 
as between A. and B. they are 
strangers to each other’ in the mat- 
ter; and, then, because you cannot 
ascertain whether A. or B. was the 
person committing the wrong, you 
eannot bring the action for damages 
against A. and B, jointly.” Franken- 


burg v. Great Horseless Carriage Co., © 


[1990] 1 Q. B. 504, 512. 

{b] A bill to enforce separate con- 
tracts is multifarious, although the 
contracts are similar. Cheney v. 
Goodwin, 88 Me. 563, 34 A 420. 

{e] Partition—A proceeding for 
partition which asks a division of 
several separate and distinct tracts 
of land not held by the same ten- 
ants in common, and blends into one 
independent causes of action to 
which the same persons are not par- 
ties, is multifarious. Simpson v. 
Wallace, 83 N. C. 477. 

2. Watson v. National Life, ete) 
Co., 162 Fed. 7, 88 CCA 380; Wilson 
v. Castro, 31 Cal. 420; Fiery v. Em- 
mert, 36 Md. 464; Frankenburg vy. 
Great Horseless Carriage Co., [1900] 
1 Q. B. 504. 

3 Nelson yv. Hill, 5 How. (U. S:) 
127, 12 L. ed. 81; Horton v. Sledge, 
29 Ala. 478; Demarest v. Holdeman, 
157 Ind, 467, 62 NE 17; Caleo v. Gold- 
Se 184 App. Div. 228, 118 NYS 

4 Ala—Lott v. Mobile County, 79 
Ala, 69; Lee v. Lee, 55 Ala. 590. 

Ark.—State v. Churchill, 48 Ark. 
426, 3 SW 3h2, 880. 

Ga. 
52 


ggntiss—State v. Brown, 58 Miss: 
Tex.—Love v. Keowne, 58 Tex. 191. 
Va.—Albemarle County School Bd. 
v. Farish, 92 Va. 156; 23 SE 221. 


{a] Bule applied.—But where the > 


same person was executor and guar- 
dian of a legatee, it was proper to 
join the sureties on both bonds in 
a suit for wasie and devastavit, it 
being doubtful as to which were lia- 
ble. Spottswood yv. Dandridge, 4 
Munf. (18 Wa.) 289. 

5. Rutherford v. Alyea, 53 N. J. 
Eq. 580, 582, 32 A 70. 

“The rights of action against the 
sureties on the several bonds are, 
however, separate claims, which can- 
not be joined in a single suit, nor ean 
the sureties on the different bonds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from that of the other defendants, or the objec- 
tion cannot prevail.” 
ferent defendants are so connected that one cannot 
well be investigated without the other, they may 
On this ground a bill may orten be 
maintained against an officer, guardian, or adminis- 
trator, and sureties on different bonds by him given, 
Where plaintiff has several causes of action | for an accounting and apportionment of liabilities 
between the different sets of sureties.* 
narily separate sureties on different bonds may not 
be joined in a single bill.® 

The reason for prohibiting a joinder in this class 
of cases is that plaintiff has no right to put a de-— 


McDougald vy. Maddox, 17 Ga. — 


a 


" 


\ a 


, 
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fendant to the trouble and expense of litigatine a 
question with which he has no eoneern.e © n 
properly complain of multifariousness in a 
he is able to say that he is brought in as a defend- 
anf upon a record with a large part of which, and 
of the case made by which, he has no connection 


whatever.’ 


Under the federal equity rules, if there is more 
than one defendant, the liability must be one assert- 
ed against all the material defendants.’ 
G. Who Deemed Parties. 
be no suit without parties and it is essential that 
the bill should point out with certainty who are 
Uncertainty as to 
Who are parties must 
be determined solely by the record.11 
are deemed parties who are named as such in the 


[§ 310] 


the plaintiffs and defendants.® 
parties is a fatal defect.1° 


properly be made parties to the same 
bill for the purpose of the account. 
Such joinder of valid claims against 
the separate sureties would render 
the bill so clearly multifarious that 
the court would, of its own motion, I 
think, raise the objection and dismiss 
the bill.” Rutherford v. Alyea, supra. 

6 U. S—Haines vy. Carpenter, 11 
F. Cas. No. 5,905, 1 Woods 262 [aff 
IHW. Say2704,\23 44. ed. .345]. 

Ga.—Van ‘Dyke v. Van Dyke, 120 
Ga. 984, 48 SE 380. 

Md.—Fiery v. Emmert, 36 Md. 464. 

N. Y.—Brinkerhoff v. Brown, 6 
Johns. Ch. 139. 

Eng.—Whaley vy. Dawson, 2 Sch. & 
Lef. 367. 

7. U. S.—uU. S. v. Allen, 179 Fed. 
een LOsSNOOA, 1 \prevgi(id= Fed.907.); 
ae v. Gates, 89 Fed. 7838, 32 CCA 

266 
Ala.—Webb v. Butler, 192 Ala. 287, 


_68 S 369; Gulf Compress Co. v. Jones 


Cotton Co., 157 Ala, 32, 47. S 251; 
Adams v. Jones, 68 Ala. 117; Waller 
v. Taylor, 42 Ala. 297. 

D. C.—Kann vy. King, 25 App. 182 


{rev on other grounds 204 U. S. 43, 
i Set 213, bt ds, ed 36042 
Ill.—Lincoln First Nat. Bank _ v. 


Starkey, 268 Ill. 22, 108 NE. 695; 
Gray v. Bloomington, etc., R. Co., 120 
Th. A. 159. 

La.—Gill v, Lake Charles, 119 La. 
iu, 43, S897. 

Md.—Roth v. Stuerken, 124 Md. 404, 

Mich.—Torrent_ v. 


95 
Mich. 159, 54 NW_ 634. 

N. J.—Bolles v. Bolles, 44 N. J. Ea. 
385, 14 A 593; Ferry v. Laible, 27 
N. J. Eq. 146. 

Or.—Benson vy. Keller, 37 Or. 120, 
60 P 918. 

Va.—Brown v. Buckner, 86 Va. 612, 
10 SE 882, 

Eng.—Campbell v. Mackay, 1 Myl. 
& C. 618, 13 EngCh 603, 40 Reprint 
507 


8. Equity Rules (1912), rule 26; 
Paramount Hosiery Form Drying Co. 
v. Walter Snyder Co., 244 Fed. 192; 
Taggart v. Bremmer, 236 Fed, 544, 
149 CCA 596. ; 

9. Kentucky Silver Min. Co. v. 
Day, 13 F. Cas. No. 7,719, 2 Sawy. 
468; Elmendorf v. Delancey, Hopk. 
GN.) Y..)7/555,) £56. 

“Parties are the essence of every 
suit, and it is essential that the par- 
ties, complainant and defendant, 
should be clearly presented as such. 
Elmendorf v. Delancey, supra. 

10. Elmendorf y. Delancey, Hopk. 
CN. Y.) 555, 556. ‘ 

“When it is uncertain who are com- 
plainants, or who are the persons 
called to answer, the suit is funda- 
mentally defective; and if the par- 
ties are not clearly designated, it 
is the fault of him who institutes 
the suit.’ Elmendorf v. Delancey, 
supra [quot Kentucky Silver Min. Co. 
vy. Day, 14 fF. Cas. No. 7,719, 2 Sawy- 
468]. 


92 A’ 808 


Hamilton, 


[21 C. J.—21] 


—— te 


EQUITY 


bill.1? 
One may 
bill when 


Defendants, 
only who are 


There can | against whom 


Those only 


[a] Rule applied.—‘In this case, 
the persons intended to be made 
defendants, are not designated as |! 


Such, either by a prayer of process 
against them, or by any statement 
that they are the defendants who are 
impleaded as such in the suit. This 
is a defect not of form, but of sub- 
stance; it is fatal; and the demurrer 
is allowed.” Elmendorf vy. Delancey, 
Hopkin CNG ays) asd) Ds) GOD On 

DY Alt voy Ce Va AL IK. Mearsh? 
(Ky.) 525 (for purpose of rule of res 
judicata). 

12. Fruit-Cleaning Co. vy. Fresno 
Home-Packing Co., 94 Fed, 845; Ken- 
tucky Silver Min. Co. v. Day, 13 F. 
Cas. No. 7,719, 2 Sawy. 468. And 
cases infra notes 14, 16. 

13. Continental Trust Co. v, To- 
ledo, etc., R. Co,, 82 Fed. 642, 645 
[mod on other grounds 95 Fed. 497, 
36. CGA. 155]. 

“Dependence [cf an ancillary upon 


an original suit for purposes of 
jurisdiction] does not throw both 
suits into hotchpot, and disnense 


with the ordinary rules of pleading 
and practice as to parties proper and 
necessary to each cause of action.” 
Continental Trust Co. v. Toiedo, etc., 
Rey CO: .SUupra. 


14. 1 Daniell Ch. Pr. p 463; Story 
Eq. Pl. § 26. See infra § 395. 
15. Fruit-Cleaning Co.’ v. Fresno 


Home-Packing Co., 94 Fed. 845 (part- 
ners held sufficiently designated as 
plaintiffs), 

[a] Individual members of a vol- 
untary association on whose behalf 
bill was filed in the name of the 
association, but who _ individually 
sign a footnote to the bill consent- 
ing and requesting that it be brought, 
thereby become parties plaintiff. 
Franklin Union No. v. Peo., 220 
Tll. 355, 77 NE 176, 110 AmSR 248, 
4 LRANS 1001 [aff 121 Ill. A, 647, 
and foll Flannery v. Peo., 225 Ill. 
62, 80 NE 60]. 

16. U. S.—Armstrong Cork Co. v. 
Merchants’ Refrigerating Co., 171 
Fed. 778 [mod on other grounds 184 
Fed, 199, 107 CCA 93]; .Goebel v. 
American R. Supply Co., 55 Fed. 825; 
Carlsbad v. Tibbetts, 51 Fed. 852. See 
also Wright v. St. Louis Southwest- 
ern R. Co., 175 Fed. 845 (a cross bill 
filed by defendant which makes no 
one defendant, and which prays for 
no process, and on which no process 
is issued, is a nullity and should not 
be attacked by demurrer). 

‘Ala.—Jackson v. Putnam, 180 Ala. 
39, 60 S 61; Lucas v. Darien Bank, 2 

ew. 280. : 

Bea MeCoy v. Boley, 21 Fla. 802: 
Keen v. Jordan, 13 Fla. 327. ‘ 

Gas. -K.! Orr sShoe, Co. vy. )Kim- 
brough, 99 Ga. 148, 25 SE 204; Carey 
v. Hillhouse, 5 Ga. 251. 

Tll.—Tourville v. Pierson, 39 Ill. 
ton euston vy, McClarty, 3 Litt. 

4, 

Benes mOAen vy. Keown, 230 Mass. 
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An ancillary bill must have its own proper 
parties, and parties to the original bill, not made 
such in the ancillary, have no more rights in the 
latter suit than if it were independent.13 

Plaintiffs are usually named and described as 
such in the introductory part of the bill,}* and it is 
seldom that any question arises as to who are the 
plaintiffs in the suit.1® 
in strict chancery practice, are those 
distinctly designated as such, and 
process is prayed by name.?® 
under modern practice, where process issues as of 
course upon the filing of the bill, it is usually held 
to be sufficient if the bill clearly designates those 
intended to be made defendants, and process is 
actually issued and served upon them, although they 
are not specifically named in the prayer for proc- 


But 


313, 119 NE 785. 
N._J.—Howe v. Robins, 36 N. J. Eq. 
ee Wright v. Wright, 8 N. J. Eq. 


N. Y.—Talmage vy. Pell, 9 Paige 
410; Brasher vy. Van Cortlandt, 2 
Johns, Ch. 242, ; 

N. C.—Archibald vy. Means, 40 N. 
C, 230; Hoyle v. Moore, 39 N. GC. 175. 
bgt naa cee Ve NGCly A elGs mea 

70. 3 

Iing.—Windsor v. Windsor, 2 Dick. 
707, 21 Reprint 446; Fawkes v, Pratt, 
1 P. Wms. 593, 24 Reprint 531; Cooper 
Hgi.Pr pi i6; 

“The technical rule is, that the 
prayer for process of subpcena, se- 
lects and designates from all the per- 
sons named in the bill, those who are 
made defendants.’ Elmendorf v. De- 
lancey, Hopk. (N. Y.) 555. 

“The plaintiff may complain and 
tell stories of whom he pleases; but 
they only are defendants against 
whom process is prayed.” Per Lord 
Chancellor Parker, in Fawkes v. 
Pratt, 1 P. Wms. 593, 24 Reprint 531 
[quot Elmendorf y. Delancey, Hopk. 
CNGS YY) boas 

[a] Reason for rule.—‘“It is a gen- 
eral ruJe that none are parties de- 
fendant, though named in the bill, 
against whom process is not prayed. 
This, because in the stating part of 
his bill the complainant may name 
many persons concerned in the trans- 
action upon which he claims relief, 
other than those against whoni relief 
is sought, and it was the ancient 
practice to name the parties against 
whom relief was sought in the prayer 
for process only.” Jackson v. Put- 
nam, 180 Ala. 39, 42, 60 S 61, 

[b] Corporation—(1) Where there 
is no prayer for process against a 
corporation by its corporate name, 
but only against the officers thereof, 
and the corporation is not described 
in the bill as being a party thereto, 
the corporation is not before the 
court aS a party to the suit. Ver- 
pianck v. Mercantile Ins. Co., 2 Paige 
(N. Y.) 4388. (2) A prayer that the 
“Branch of the Bank of the State 
of Alabama be made a party to 
the bill, by serving a copy of the 
same on John B. Norris, the Presi- 
dent thereof,” is sufficient to evince 
the intention to make the bank a 
party. Walker v. Hallett, 1 Ala, 379. 
(3) A mere recital in a bill against 
a corporation that N is its president 
does not make him a party. Peters 
v. Neely, 16 Lea (Tenn.) 275. 

{[c] Sufficiency of prayer.—(1) 
“Prayer for process against a person, 
and service of process upon him, give 
the court jurisdiction of the person, 
whether or not there be a formal 
prayer that he be made a defendant.” 
Tourville v. Pierson, 39 Ill. 446, 452. 


(2) A mistake in the prayer as to 
the initial of defendant’s middle 
name is immaterial where the sub- 


poena is served by the proper name. 
Cleveland y. Pollard, 37 Ala. 556 
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It has also been held that the defect is cured 
if the parties interested appear and make defense.1* 
But, although process is served, one is not a party 
and bound by the decree unless charged as such in, 
the bill.“ A person not named as a party cannot 
inject himself into a suit by pleading to the bill and 
thereby claim the rights of a party,?° but he may 
beeome so far a party as to bind himself by the de- 
eree and thus dispense with the necessity of formal- 


EQUITY 


ly making him a party, by stipulating to that ef- | record.®® 
17. U. S—Jennes vy. Landes, 84/Marsh. (Ky.) 513; Taylor v. Bate, | 
Fed, 73; U. S. v. Agler, 62 Fed. 824.!4 T. B. Mon. (Ky.) 267; Gatewood 
Ala.—Jackson v. Putman, 180 Ala.|v. Rucker, 1 T. B. Mon, (Ky.) 21; 
39, 60 S 61. Moseley v. Cocke, 7 Leigh (34 Va.) 
D. C—Alley v. Quinter, 11 D. C. | 224; Chapman v, Pittsburgh, etc., R. 
390. Co., 18 W. Va. 184; McCoy v. Allen, 
Ind.—Anderson vy. Wilson, 100 Ind.|16 W. Va. 724. 
402. 20. McGuffie v. Planters’ Bank, 
Ky —DeWolf vy. Mallett, 3 Dana} Freem. (Miss.) 383; Gall v. Gall, 50 
214. W. Va. 523, 40 SE 380; McMullen v. 


idan v. Cameron, 65 
NW 894. 


Mercantile Ins. 


Mich. 680, 32 
N. Y.—Verplanck vy, 


Co., 2 Paige 438; Eimendorf v. De- 
lancey, Hopk. 555, 556. 
W. Va Dorsey, 38 W. Va. 


196, 18 SE 468; ealawhe Valley Bank 
v. Wilson, 35 W. Va. 36, 13 SE 58. 
But see Chapman vy, Pittsburgh, etc., 
R. Co., 18 W. Va. 184 (naming him 
in the summons ,and serving him 
with process are not alone sufficient). 

“As the writ of: subpcna is here 
issued of course, a formal prayer in 
the bill can not be necessary, to 
entitle the complainant to that pro- 
eess. But it is necessary that every 
bill should cleariy display the per- 
sons who are impleaded as defend- 
ants; and this bill does not allege 
or state, which of the persons named 
in it are intended by the complain- 
ants to be made defendants in the 
suit. ...It is essential that the 
defendants should be clearly desig- 
nated as such; but it can not be 
material whether they are designated 
by praying process against them, in 
the form of courts of equity, or by a 

positive allegation that they are im- 
pleaded as defendants, according to 
the forms of courts of law.” Elmen- 
dorf vy. Delancey, supra, 

fa] Rule applied—It is sufficient 
to ask that defendant named be made 
a party defendant, without asking for 
a subpcena, where process isSues as 
of course upon the filing of the bill. 
McKenzie vy. Baldridge, 49 Ala. 564; 
Elmendorf vy. Delancey, Hopk. (N. Y.) 
555. 

{b] A prayer for process against 
the “said defendants,” without nam- 
ing anybody, where it does not ap- 
pear with reasonable certainty in the 
other parts of the bill who are re- 
ferred to as “said defendants,” and 
in other parts of the bill some only 
of the persons who are necessary 
parties are mentioned as defendants, 
is fatally defective if necessary par- 
ties to the suit are thereby omitted. 
Howe v. Robins, 36 N, J. Ea. 19. 

[ec] A bill making a person a party 
in the caption, but containing no al- 
legation as to his interest or claim 
of interest in the subject matter, is 
demurrable. Preston vy. West, 55 W. 
Va. 391, 47 SE 152. See also infra 
§ 419. 

S—Buerk y. Imhaeuser, 8 
Allen 


Drew, 68 A 


Mass.— Belknap Vv. 
52. 

N. J.—MecMaster y. 
fttalat Ct New. Ha. 270.79" Aj 6864. 

N. C.—Ferguson vy. Hass, 62 N. C. 
113. But see Hoyle v. Moore, 39 N. 
Cc. 175 (where the prayer was “that 
the clerk be ordered to issue sub- 
Benas to the proper defendants,” 
without naming them; and the bill 
was dismissed, although certain per- 
sons came in and filed answers). 
Oy amas aig v. McNeilly, 7 Heisk. 
ae ° 

19. Letcher y. 


Stone, 1 


Shroeder, 5 J. J. 


Eagan, 21 W. Va. 233. 

[a] Waiver of objection.—While 
it is reversible error to permit a 
stranger to answer the bill, the error 
is waived by plaintiff's failure to ob- 
ject, and by litigating the questions 
raised as though such person had 
been made defendant. McMullen v. 
Magan, 21 W. Va. 238. 

{[b] Petition by stranger.—If one 
not a party files a petition, disclos- 
ing an interest in the subject matter, 
plaintiff must amend his bill,- making 


the petitioner a party, before such 
interest can be determined. Gall 
Let Gall, “—§0° W. Va. 523; 40 "SE 
21. Edinger v. Heiser, 62 Mich. 


598, 29 NW 367; Cowing v. Greene, 
45 Barb. (N. Y.) 5865. 

22. Moyer v. McCullough, Smith 
(Ind.) 211, 213 (“It is too late now 
for him to say that he was not a 
defendant’); Moore vy. Bruce, 85 Va. 
139, 7_SH 196: 

23. Kentucky Silver Min. Co, v. 
revi 13 EF. Cas. No. 7,719) 2 ‘Sawy-: 

rs. 

[a] Firm name.—Where in the 
introductory part plaintiff was stated 
to be the Fruit-Cleaning Co., a co- 
partnership consisting of three per- 
sons named, and the stating part al- 
leged the copartnership of such per- 
sons under, that name, it was held 
that this sufficiently named the indi- 
vidual plaintiffs, as against objec- 
tion made after answer. Fruit-Clean- 
ing Co. v. Fresno Home-Packing Co., 
94 Fed. 845. 

24. Kentucky Min. Co. v. 


Silver 


ree i3 EY. Cas) No. 7/719, "2 "Sawy: 
468 
{a] Federal equity rules.—‘‘The 


language of these rules is plain, and 
unless we give to it some other than 
its ordinary meaning the names of 
the defendants must be stated in the 
bill; not some other description ‘or 
designation of them, nor an excuse 
for not stating their names, but ‘the 
written letters or characters express- 
ing the sounds by which each de- 
fendant is Known and distinguished.’ 
It would be a perversion of the lan- 
guage to give to the word, name, in 
these rules any other definition. To 
the argument for plaintiff that a bap- 
tismal name is only one way of des- 
ignating a person as defendant, and 
that, by some other description, such 
as ‘the heir of A’ or ‘the partner of 
B,’ he may be as clearly designated 
as by his name, there are two an- 
swers, one that neither in the intro- 
ductory part of the bill nor in the 
prayer for process, is there any de- 
scription whatever of the one hun- 
dred and fifty persons not named, or 
any designation of them except by 
the fictitious name, John Doe; the 
other, that such description is not 
naming a party within the meaning 
of the rule.” Kentucky Silver Min. 
Co. v. Day, 13 F. Cas, No. 7,719) 2 | 
Sawy, 468, 470. 

25. Huston v. McClarty, 3 Litt. 


-the bill by a 


[§ 310° 


fect,24 or by appearing voluntarily and participat- 
ing in the proceedings.” - 
Fictitious names or description. 
be designated merely by fictitious names,?* or other 
general description,?* such as ‘‘heirs’’ of a named 
person,?> even if unknown,?° except as authorized by 
statute or rule of court,?* and persons so designated 
are not deemed parties.?® 
been held not to make such persons parties on the 


Parties cannot 


Even an appearance has 


ede 274; Moore v. Anderson, 36 N. 


ara “Ex p. Richards, 117 Fed. 658; 
Kentucky Silver Min. Co. v. Vay, ts 
F. Cas. No. 7,719, 2 Sawy. 468, 471. 

“T think it may safely be said that 
in no book of acknowledged authority 
is there anything said from which it 
may be inferred that when proper 
parties are unknown they can be 
made parties by designating them in 
fictitious name. I speak, 
of course, of the chancery practice 
unchanged by statute. But the books 
do show us how- to proceed when 
proper parties are unknown. The 
difficulty is not overcome by making 
the unknown ones parties under a 
false name, but by dispensing with 
them altogether, if the suit can pro- 
ceed without them, or by praying a 
discovery for the purpose of bring- 
ing them before the Court. In these 
cases the bill alleges the fact of 
ignorance ot the names, 
ground for making the unknown per- 
sons parties by a fictitious name, but 
as an excuse for not making them 
parties at all, and that an objection 
for want of parties may not prevail.” 
Kentucky Silver Min. Co, v. Day, 
supra. 

{a] In contempt proceedings it 
was held that a statement in the bill 
that it was brought against defend- 
ants named, their confederates and 
associates. whose citizenship and 
residences were unknown, could refer 
only to such as could be made par- 
ties and that none became such under 
that designation until named in the 
bill. Ex p. Richards, 117 Fed. 658. 

Unknown parties and use of fic- 
titious names generaily see Pleading 
[31 Cyc 98]. 

27. See statutory provisions, and 
court rules. And see Kirkham v. 
Justice, 17 Ill. 107; Pile v. McBrat- 
ney, 15 Ill, 314; Pyle v. Cravens, 4 
Esftt. Gy), re 

[a] Compliance with statute.—(1) 
Under a statute, authorizing a suit 
against a community, commonly 
called Shakers, living together and 
holding their property in common, 


not as a. 


the bill must describe them as a peo-. 


ple who hold their property in com- 
mon. Merrifield v. The Shakers, 7 
J. J. Marsh. (Ky.) 496. (2) Where 


the names and residence of some of © 


defendants are unknown, in order to 
give the court jurisdiction as to such 
parties, it must be stated under oath 
in the bill, or by separate affidavit, 
that the names and residences are 
unknown, and cannot be ascertained 
on diligent inquiry. Ferriss v. 
Lewis, 2 Tenn. Ch. 291. 

Names and description of parties 
Sy apaned see Pleading [31 Cyc 96-— 


28. See cases supra notes 23-27. 

29. Kentucky Silver Min. Co. v. 
Day, 13 Ff, Cas. No, 7,719, 2. Sawy: 

[a] Reason for rule—‘‘It is true 
that a general appearance by a de- 
fendant is a waiver of all irregu- 
larities in the service of the sub- 
pena. But the defects in this case 
are not mere irregularities in the 
service of the writ; they are such as 
preclude the possibility of any legal 
service of the subpoena upon those 
not named in the bill, and they are 
such as cannot be cured by appear- 
ance.’”’ Kentucky Silver Min. Nes v. 


For later cases, developments and changes in the law see cumulative. Annotations, same title, page and note number, 


’ 


. : §§ 310-311] 


Parties in different capacities. 
which one sues or is sued should 
one will be deemed a party, and as such bound only 
in the capacity in which he sues or is sued. Hence 
if a party has several capacities, as individual and 
representative, he must be made a party in each 
capacity in which it is desired to bind him.%? But 
if the party is actually before the court, a mis- 
description as to the right under which he claims 
may be disregarded as surplusage.?? If a person 
is properly charged in the bill as executor, devisee, 
assignee, or in any other capacity, it is not a valid 
objection that he is not so styled in the prayer for 
process.** 

_ Service or appearance. Although properly named 
in the bill as parties, none can be considered as 
actual parties to the suit except those who have 
been properly served with process,?> or who have 
waived process and service by a voluntary appear- 
ance.°*° 

. Quasi parties. 


The capacity in 
be stated,®° as 


Persons who connect themselves 
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with a pending suit in any manner permitted by law 
become parties to the proceeding.*7 Persons not 
parties to the record may in the course of proceed- 
ings become parties sub modo so far that they 
may be heard on petition or motion.** In determin- 
ing whether a right exists to maintain a suit in 
equity the party at whose instance and risk and 
for whose benefit the suit is instituted is deemed 
the real plaintiff.2° In representative suits, the 
persons represented are virtual parties and may, in 
proper cases, become actual parties.*? 

t L$ 311] H. Raising, Waiving, and Curing Ob- 
jections *1—1. Want of Interest or Capacity to 
Sue or Be Sued. Objections based on plaintiff’s 
want of interest or capacity to sue may be raised 
at any time.4? If apparent on the face of the bill, 
the objection may and should be raised by de- 
murrer,** which may be a general demurrer for want 
of equity,** or by motion to dismiss.4° The objee- 
tion may also be raised by plea,*® answer,‘? at the 


Day, 13 F. Cas. No. 7,719, 2 Sawy. : ties, if. there be not a special entry Status as parties of persons repre- 
468, 473. : showing the appearance of some one | sented see supra § 289. 
30. 1 Daniell Ch. Pr. p 464; Story | not served with process.” De Wolf 41. See also generally Parties [30 
iq.) PI.’ § 26. : 92 v. Mallett, supra. Cye 140;° 31 Cye* 174, 18385 993, 4763= 
Parties in particular capacities gen- Appearance in equity see infra | 492]. ‘ } 
erally see Pleading [31 Cye 99]. S38 Tae 42. Tartar v. Gibbs, 24 Md. 323. 
31. Carter Vv. {ngraham, 43 Ala. 78; Appearance generally see Appear- 43. McGovern vy. McGovern, 268 
Mayo v. Tomkies, 6 Munf. (20 Va.) | ance § 67. Ill. 135, 108 NE 1024; Flannery v. 
520. 387. Mead y, Christian, 50 Ala. 561. | Peo., 225 Ill, 62, 80 NE 60; Franklin 
32. Carter v. Ingraham, 43 Ala. 78; [a] Sureties—‘“Upon this princi-| Union No. 4 v. Peo., 220 Ill. 355, 77 
Mayo v. Toimkies, 6 Munf. (20 Va.) | ple, the sureties on the supersedeas | NE 176, 110 AmSR 248, 4 LRANS 
520. bond, as well as the principal, became | 1001 [aff 121 Ill. A. 647]; Ryan v. 
[a] Rule applied.—Where one is|parties to that proceeding. The | Duncan, 88 Ill. 144; Chicago v. Cam- 


interested as executor and also as 
devisee, he must be made a party 
in both capacities. Mayo v. Tomkies, 
6 Munf. (20 Va.) 520. 

{b] A decree against a partner- 
ship cannot be rendered in a suit 
brought against the persons compos- 
ing the firm in which they are named 
as defendants only in their individual 
capacity. Cook v., Bolling, 99 Ala. 
Abb 13S 223." . 

33. Gulf Red Cedar Lumber Co, v. 
O’Neal, 131 Ala. 117, 30 S 466, 90 
AmSR 22; Sneed v. Ewing, 5 J. J. 
Marsh. (Ky.) 460, 22 AmD 41; Chip- 
man vy. Thompson, Walk, (Mich.) 40d. 

34. 
184, 95 A 980; White v. Davis, 48 
Ne dey Big. .22,, 210A 187. [aft 49 (N.S. 
Haq. 567, 25 A 936]; Plant v. Plant, 
44 N. J. Eq. 18, 13 A 849; Evans v. 
Evans, 23 N. J. Hq. 71; Lambert v. 
Huff, etc., Co., 82 W. Va. 362, 95 SE 
1031, 1 ALR 650; But see Carter v. 
Ingraham, 43 Ala. 78 (if it is sought 
to make defendant a party in his own 
right as heir at law and as executor 
or administrator, the bill should state 
the fact and pray process against 
him in both characters). 

35. De Wolf vy. Mallett, 3 Dana 
(Ky.) 214, 216; Green v. McKinney, 
6 J. J. Marsh. (Ky.) 193. 

“None can be considered as par- 
ties to a suit at law or in chancery, 
but such as have been served with 
process, actual or constructive, or 
such as waive the service of process 
by appearance in court; and it is the 
settled rule of this Court, to con- 
sider the general entries upon the 
record, stating the appearance and 
pleadings of the defendants, as re- 
ferring to those defendants only who 
have been served with process.” De 
Wolf v. Mallett, supra. 

Process in equity see infra §§ 357r 

2 


Process generally see Process [32 
€yc 412]. : 

Service of process as jurisdictional 
see Courts §§ 96-100 $ 

36. Turner v. Indianapolis, etc., R. 
Co., 24 F. Cas. No. 14,259, 8 Biss. 
380; De Wolf v. Mallett, 3 Dana (Ky.) 
214; 217: Green v. McKinney, 6 J. J. 
Marsh. (Ky.) 193. 
* “The process alone and the return 
upon it, are looked upon as govern- 
ing the question of who are the par- 


Vaiden v. Edson, 85 N. J. Ea. 


Supersedeas bond is not treated as a 
judgment against them, as it might 
be in some Similar cases at law. But, 
being in court, to sustain the super- 
sedeas, or to appeal from an errone- 
ous decree, the sureties subject them- 


selves to its jurisdiction.” Mead v. 
Christian, 50 Ala. 561, 567, 
{[b] Creditors.—(1) “It is every 


day’s practice on a creditor’s bill, to 
bring all the creditdérs before the 
Court by a notice requiring them to 
come in and prove their demands. In 
such a case there may be hostile and 
conflicting claims among the cred- 
itors; upon them the Court must de- 
cide on the coming. in of the Com- 
missioner’s report. A fresh bill 
would hardly be required to be filed 
in such a case, to make the cred- 
itors, coming in under the _ notice, 
parties before the Court.’ Chesnut 
v, Fire & M, Ins. Co., 11 S. C, Eq. 72, 
85. (2) “This was in form a cred- 
itors’ suit; and all the creditors who 
filed their claims before the commis- 
sioner, although not formal parties 
to the bill, become informal parties, 
and are as effectually bound by the 
decrees of the court entered in the 
suit, and the court has the same 
jurisdiction over them, as if they had 
been made formal parties to the bill 
and been duly served with process— 
Arnold vy. Casner, 22 W. Va. 444; 
Mareling v. Robrecht, 13 W. Va. 440.” 
Bilmyer v. Sherman, 23 W. Va. 656, 


662, 

[ec] Distributees.—(1) An order in 
a suit by one distributee, requiring 
an administrator to account before 
a master, does not make all who are 
entitled to distribution parties. Hock 
v. Payne, 14 Wall. (U. S.) 252, 20 
L. ed. 887. (2) Unless such other 
distributees appear, they are not par- 
ties and no decree can be made either 
for or against them. Hook y. Payne, 
supra. 

38; Leake v., Cannon, 2 Humphr. 
(Tenn.) 169 (purchasers of land sold 
under the decree). 

39. Nicrosi y. Calera Land Co., 115 
Ala, 429, 22 S 147 (holding that if 
the real party in interest cannot 
maintain a suit in his own name, it 
cannot be maintained by a nominal 

laintiff). 

3 40. Fenwick v. 3 Mete. 
(Ky.) 87. 


Phillips, 


|; 647]; Chicago vy. 


eron,' 22 Ill. A. 91, 105 [aff 120 Tl. 
447, 11 NE 899]; Baltimore Trust Co. 
v. George’s Creek Coal, etc., Co., 119 
Md, 21, 85 A 949; Tartar v. Gibbs, 24 
Md. 323; Talmage v. Pell, 9 Paige 
(N. Y.) 410; Coffman yv, Sangston, 21 
Gratt. (62 Va.) 263, 

“The rule is that the personal dis- 
ability to sue, if apparent upon the 
face of the bili, must be raised by 
demurrer, and if it does not appear 
on the face of the bill, advantage 
must be taken of it by a plea in the 
nature of a plea in abatement.” Chi- 
cago v. Cameron, supra. 

44. Hubbard v. Manhattan Trust 
Co., 87 Fed. 51, 30 CCA 520; Hodge 
v. North Missouri R. Co., 12 F. Cas. 
No. 6,561, 1 Dill. 104. 

45. McGovern vy. McGovern, 264 
Ill. 135, 108 NE 1024. 

46. Franklin Union No. 4 yv. Peo., 
220 Ill. 355, 77 NE 176, 110 AmSR 
248, 4 LRANS 1001 [aff 121 Tl. A. 
Cameron, 22 Ill. A. 
91 [aff 120 Ill. 447, 11 NE 899]; Bal- 
timore Trust Co. v. George’s Creek 
Coal, etc., Co., 119 Md. 21, 85 A 949; 
Tartar v. Gibbs, 24 Md. 323;. Moore 
v. Moore, 74 N., J. Eq. 733, 70 A 684 
(infaney of plaintiff); Coffman v. 
prime ae 21 Gratt. C62) Va.) 


[a] Infancy of plaintiff.—‘“The 
usual practice in the case of a bill 
filed on behalf of an infant without 
a next friend is for the defendant 
to move to have it dismissed, with 
costs to be paid by the solicitor.’ 
Moore v. Moore, 74 N. J. Eq. 733, 735, 
70 A 684 (where a formal plea was 
filed, but stricken because sham and 
frivolous). 

47. U. S.—Kardo Co. 
231 Fed. 950, 146 CCA 146. 
Ill. Ryan y. Duncan, 88 . 144, 
Md.—Baltimore Trust Co. v. 
George’s Creek Coal, ete. Co., 119 


v. Adams, 


Md. 21, 85 A 949; Tartar v. Gibbs, 

24 Md. 323. 

sank Y.—Talmage v. Pell, 9 Paige 
W. Va.—Barr vy. Clayton, 29 W. Va. 


266, 11° SE 899, 

[a] An answer is not a waiver of 
the objection that plaintiff has no 
interest or title sufficient to main- 
tain the bill. Ryan y. Duncan, 88 
Ill. 144 [lim Gridley v. Watson, 53 
Ill. 186]. 
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hearing,*§ or on motion to dissolve an injunction. 2° 
But it thas been held to be too late to raise the 
question for the first time after a hearing on the 
An irregularity by bring- 
ing suit directly in the names of public officers in- 
stead of in the name of the attorney-general on 
their relation is waived by answering to the merits.°? 
interest is indispensable to a de- 
cision on the merits, the court will, on its own 
motion, take notice of the want of such inter- 
But in the absence of formal objection, 
the eourt will not ordinarily of its own motion 
inquire into plaintiff’s capacity to sue.°* 
ments may be allowed to show plaintiff’s interest 
Where the person bringing 
the suit is not the proper party, the defect may be 
cured by an amendment substituting the proper 
party,°® but on this point there is authority to the 
new parties may 
be brought in as coplaintiffs in connection with an 
amendment showing the interest and right to sue 
of the original plaintiff.28 A plaintiff suing in his 


merits,°° or on appeal.®t 


If plaintiff’s 


est.58 


and capacity to sue.°° 


eontrary.°’ Certainly, however, 


48. Haskell v. Hilton, 30 Me, 419; 
Baltimore Trust Co. v. George's 
Creek ‘Coal, etc., Co., 119 Md. 21, 85 
A 949; Tartar v. Gibbs, 24 Md. 323; 
Harrison v. MecMennomy, 2 Edw. (N. 
Y.) 251; Coffman v. Sangston, 21 
Gratt (62 Va.) 263. : 

[a] That plaintiff had assigned his 
interest (1) before suit may be pre- 
sented by objection on the hearing. 
Crooker v. Rogers, 58 Me. 339. (2) 
Where plaintiff assigned pendente 
lite, but it did not appear whether 
the assignment was absolute, and the 
cause proceeded until after a report 
had been made, an objection made 
thereafter was denied. Pond v. Clark, 
24 Conn, 370. 

[b}] If the cause proceeds to a 
hearing, without such objection, and 
it appears in any part of the record 
that plaintiff has an interest, the 
decree will not be reversed merely 
because such interest is not stated 
in the bill. Coffman v. Sangston, 21 
Gratt .(62- Va.) - 263. 

49. Flannery v. Peo., 225 Ill. 62, 
80 NE 60. 

50. Chicago v. Cameron, 22 Ill. A. 
91-[aff 120 Til. 447, 11 NE $99] (right 
to maintain stockholders’ bill). 

51. Franklin Union No. 4 v. Peo., 
220 Ill. 355, 77 NH. 176, 110 AmSR 
248, 4 LRANS 1001 faftf 121 Ill. A. 
647]; Hale v. Horne, 21 Gratt, (62 
Va.) 112 (an objection that the suit 
was by the legal owner of the de- 
mand instead of by the real party 
in- interest). 

52. Charieston Dist. v. 
S10 Dar Oaeig. 4: 

53. McGovern v. 
Tll. 1385, 108 NE 1024, 

54. Kardo Co. v. Adams, 
950, 146 CCA 146. 

fa] Real party in interest.—Where 
jurisdiction appears from the nature 
of the suit, Equity Rules, rule 37 (198 
Fed. xxviii, 115 CCA xxviii) requir- 
ing actions to be prosecuted by the 
real party in interest, does not im- 
pose on the court the duty on its own 
motion, and without pleadings, to in- 
quire into the capacity of plaintiff to 
sue. Kardo Co. v. Adams, 231 Fed. 
950, 146 CCA 146. 

55. Leahy v. Haworth, 141 Fed. 
850, 73 CCA 84, 4 LRANS 657; Flan- 
nery v Peo., 225 Ill. 62, 80 NE 60; 
Coffman vy. Sangston, 21 Gratt. (62 
Va.) 263; Maughan v. Blake, L. R. 3 
Che 32" 

56. Emmerson y. Merritt, 249 Ill. 
538, 94 NE 955. 

fa] Rule applied.—The complaint, 
in an action by an executor to cor- 
rect a mistake in a deed executed by 
testator, could be amended by sub- 


An@drews, 
McGovern, 268 
231 Fed. 


*v. Peebles, 84 Ala. 


EQUITY 


versa.°? 


parties.°? 
[§ 312] © 2. 
When Lies. 


Amend- 


if the executor had no right to bring 
the action. Emmerson v. Merritt, 249 


i Ill. 538, 94 NE 955. 


57. Coffman vy. Sangston, 21 Grait. 
(62 Va.) 263; Sillings v. Bumgardner, 
9 Gratt. (50 Va.) 273, 

58. Coffman y. Sangston, 21 Gratt. 
(62 Va.) 263; Sillings v. Baumgard- 
rer, 9 Gratt. (50 Va.) 273; Maughan 
Vieslake. va” Rens Charo: 

[a] Interest in different capacity. 
—If it appears that plaintiff has an 
interest, although in a different char- 
acter from that in which he sues, 
the descriptive words may be stricken 
out, and the suit may proceed in his 
name and that of his coplaintiffs 
brought before the court by an 
amended bill. Coffman v. Sangston, 
21 Gratt. (62 Va.) 263 [foll Sillings 


Noe Ue AnOn ey 9 (Gratt. (60. Via.) 
273). 
59. ‘Leahy vy. ‘Haworth, 141 Fed. 


850, 73 CCA 84, 4 LRANS 657 

60, Moore v. Moore, 74 N. J. Eq. 
733, 70 A 684; Flight y. Bolland, 4 
Russ. 298, 4 EngCh 298, 38 Reprint 
817, 6 ERC 693. 

61. Leonard y. Pierce, 182 N. Y. 
431, 75 NE 313, 1 LRANS 161. 

[a] Illustration.—Where in the 
summons and title of the complaint, 
defendant is named only in his indi- 
vidual capacity, and in the complaint 
a cause of action is stated against 
him in his capacity as trustee under 
the will of a decedent, a demurrer 
for defect of parties is properly sus- 
tained. Leonard yv. Pierce,.182 N. Y. 
431, 75,;NE 313, 1 LRANS 161,- — 

62. Taylor v. Order of Sparta, 254 
Pa. 155.6799 <A. pL 

63. Demurrers generally see infra 
§§ 456-504. 

64. U. S.—Carey v. Brown, 92 U. 
S$ 171, 23 L. ed. 469; Story v. Living- 
ston, 13 Pet. 359, 10 L. ed. 200; Green- 
leaf v. Queen, 1 Pet. 138, 7 L. ed. 85: 
Jackson v. Hooper, 171 Fed. 597; 
Sheffield, ete., Coal, ete., Co. v. New- 
man, 77 Fed. 787, 23 CCA 459; Conolly 
v. Wells, 33 Fed. 205; Hammond y. 
Hunt, 11 F. Cas. No. 6,003, 4 Ban. 
& Adil ee Joye VepwWwartz, also haiGac: 
No. ..7,5938). 1, Wash... Ci. CG. 5407-' Tobin 
v. Walkinshaw, 23 F. Cas. No. 14,068, 
McAll. 26; Wilson vy. City Bank, 30 
Be .Cas.. INO. Toi, Oo SU 4s 

Ala.—Davis v. Denham, 145 Ala. 
247, 40 S 277; Page v. Bartlett, 101 
Ala. 193, 13 S 768; Moore v. Pope, 
97 Ala, 462, 11 S 840; Craddock v. 
American Freehold Land Mortgage 
Co., .88 Ala. 281, 7.8196; Chapman 
283, 4 S 273; Saw- 
yers v. Baker, 66 Ala. 292; Chambers 
v. Wright, 52 Ala, 444; Thornton v. 
Neal, 49 Ala. 590; Phillips v. Thread- 
gill, 37 Ala. 93; Watts vy. Gayle, 20 


amendment inserting a next friend.®° 
fendant is sued in a wrong capacity the defect is 
properly taken advantage of by demurrer.*t 
a bill naming an unincorporated association as a 
defendant is a nullity, the appearance by the indi- 
vidual defendants and their participation in the 
trial after an amendment naming the individual 
members waives all technical defects in regard to 


[§§ 311-312 


individual capacity may by amendment convert the 
suit into one in his representative capacity or vice 
A bill by an infant may be cured by 


Where de- 
While 


Nonjoinder—a. Demurrer **—(1) 


Where persons required to be made 
parties by the general rules of equity pleading are 
omitted, and the defect appears upon the face of 
the bill, the proper method of interposing an ob- 
jection is by a demurrer for want of parties,°* and 
especially is the demurrer well taken where it ap- 
pears from: an examination of the bill that the 
persons omitted are absolutely indispensable to a 
complete adjudication of the rights of all inter- 


Ala, 817; Gould, v. Hayes, 19 Ala. 
438; Chapman v. Hamilton, 19 Ala. 
121; McMaken v. McMaken, 18 Ala. 
576: Toulmin y. Hamilton, 7 Ala, 362. 

“Ark.—Oliphant Ve, eter tley, 32 Ark. 
465; Simms v. Richardson, 32 Ark. 
297: Thornberry v. Baxter, 24 Ark. 
76; Gossett v. Kent, 19 Ark. 602; 
Porter v. Clements, 3°Ark. 364. 

Cal.—Tatum v. Rosenthal, 95 Cal. 
129, 30 P 136, 29 AmSR 97; Hutchin- 
son v. Ainsworth, 73 Cal. 452, 15 P 
82, 2 AmSR 823; Whitney v. Stark, 
8 Cal. 514, 68 AmD 360. 

Colo.—Peck y. Peck, 33 Colo. 421, 
80 P 1063. 

Conn.—Nash vy. Smith, 6 Conn. 421. 

Del.— Wilmington y. Addicks, 7 
Del. Ch. 56, 438% A 297, 

Fla.—Wood v. Wood, 56 Fla. 882, 
att S 560; Betton v. Williams, 4 Fla. 

Ill.—Johnson v. Huber, 134 Ill. 511, 
25 NE 790 [quot Wallach v. Billings, 
195 Ill. A, 605, 619]; King v. Good- 
win, 130 Ill. 102, 22 NE 533, 17 AmSR 


2t7; Howell yv, Foster; 122 Til. “oes 


13 NE 527; Allen v. Woodruff, 96 
Ill.- 11; Conwell v. Watkins, 71 111. 
488; Deniston vy. Hoagland, 67 Ill. 
265: Prentice v. Kimball, 19 Ill. 320; 
Spear v. Campbell, 5 Ill, 424; Watson 
v. Bardwell, 154 Ill. A. 326: Buda 
Fdy., ete., Co. v. Columbian Celebra- 
tion .Co;,).bb a Die Aswce. 
Ind.—Smith v. Roseboom, 10 Ind. 
An L2G. ote INE 569. 
Towa.—Postlewait  v. Howes, 3 
Iowa 365. 
CERO v. Rankin, 2 Bibb 
Me.—Strout vy. Lord, 103 Me. 410, 
69 A 694. 
Md.—Henderson v. Harper 127.Md. 
429, 96 A 550, AnnCas1917C 93. 
Mass.—Fowle v. Torrey, 131 Mass, 
289; Schwoerer v. Boylston Market 
Assoc., 99 Mass. 285. 
Mich.—Michels vy. Western Under 
writers’ Assoc., 129 Mich. 417, 89 NW 
96; Lockwood y. Lockwood, 124 Mich. 
627, 83 NW 6138; Chase v. Warner, 
106 Mich. 695, 64 NW 730; Bengley 
v. Wheeler, 45 Mich. 493, 8 NW 155 
Westcott vy. Minnesota Min. Co., 23 
Mich. 145. 
Minn.—Disbrow y. Creamery Pack- 
zee Mfg. Co.,.104 Minn. 17, 115 NW 
Miss.—Rodd vy. Durbridge, 53 Miss. 
694; Whitney v. Cotten, 53 Miss. 689; 
Champlin v. McLeod, 53 Miss, 484; 
Campbell y. Henry, 45 Miss. 326. 
Mo.—Farmers’, ete., Bank y.. Robin- 
son, 96 Mo. A, 385, 70 SW 372. 
Nebr.—Bishop v. Huff, 81 Nebr. 
729, 116 NW 665. 
N. H.—Bay State Iron Co. v. Good- 
all, 39 N. H. 223, 75 AmD 219: Busby 


stituting a proper party complainant 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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“ft 


Lik: 312-314] 


ested.© 


hereinbefore stated.®7 


be raised by plea-cr answer,®® 


cable to bring them in." 


be taken as true.‘ 


v. Littlefield, 31 N. H. 193; Winni- 
pissiogee Lake Co. vy. Worster, 29 N. 
H. 433. 

N. J.—Lomerson y. Vroom, 42 N. J. 
Eq. 290, 11 A 13; Bellows v. Wilson, 
29 9N. J. Eq. 124 [rev on other 
grounds 30 N. J. Eq. 282]; Sweet v. 
Parker, 22 N. J. Hq. 453; Melick v. 


Melick, 17 N. J. Eq. 156; Swedish 
Evangelical Lutheran Church v. 
Shivers, 16 N. J. Eq. 453; Black v. 


Shreeve, 7 N. J. Eq. 440. 
N. Y.—Potter v. Ellice, 
321; Donnell v. Walsh, 


48 N. Y. 
LOM NES Ae, 


- Super. 621; General Mut. Ins. Co. v. 


Benson, 12 N. Y. Super. 168; Bauman 
v. Kuhn, 57 Misc. 618, 108 NYS 773; 
Walton vy. Stewart, 16 NYS 38 [aff 
129 N. Y. 667 mem, 30 NE 63 mem]; 
Inman v. Corwin, 9 NYS 195; Alex- 
ander v. Katte, 10 AbbNCas 449; Dart 
v. Palmer, 1° Barbs-Chr 92; Dias» v. 
Bouchaud, 10 Paige 445 [rev on other 
grounds 1 N. Y. 201]; Robinson v. 
Smith, 3 Paige 222, 24 AmD 212; 
Mitchell v. Lenox, 2 Paige 280. 

N. C.—Gordon v. Holland, 38 N. C. 
362. 

N. D.—Van Gordon vy. Goldamer, 
LOON?S D328, '113'-NW ‘609. 

Or.—Cooper vy. Thomason, 30 Or. 
161);°45. P 296: ; 

Ss. Ci—Featherston v. Norris, 7 S. 
C. 472: Clark v. Tompkins, 1 8. C. 
119; Neely v. Anderson, 19 S. C, Eq. 
262; Shubrick v. Russell, 1 S, C. Eq. 
Se : 

Ss. D.—Burnett v. Costello, 15 S. D. 
89, 87 NW 575. 

Tenn.—Gray v. Hays, 
588; Reeves v. Dougherty, 
222, 27 AmD 496. 

Vt.—Cannon v. Norton, 14 Vt. 178. 

Va.—Harrison vy. Wallton, 95 Va. 
721, 30 SE 372, 64 AmSR 830, 41 
LRA 703; Lynchburg Iron Co. v. 
Tayloe, 79 Va. 671; Clark v. Long, 
4 Rand. (25 Va.) 451. 

W: Va.—Bland vy. Davisson, 77. W. 
Va. 557, 88 SE 1021, 94 SE_ 539; 
Janes Sons Co. v. Farley, 71 W. Va. 
173, 76 SE 169; Augir v. Warder, 68 
W. Va. 752, 70 SE 719; Walbrecht 
v. Holbrook, 66 W. Va. 296, 66 SH 
335; Oneal vy. Stimson, 61 W. Va. 551, 
56 SE 889; Shenandoah Valley Nat. 
Bank v. Bates, 20 W. Va. 210; Robin- 
son v. Dix, 18 W. Va. 528; Hill v. 
Proctor, 10 W. Va. 59. 


7 Humphr. 
“iWerg. 


, Wis.—Baker v. Hawkins, 29 Wis. 
576. 
Wyo.—Littleton v. Burgess, 16 


Wyo. 58, 91 P 832, 16 LRANS 49. 

Eng.—McKiernan v. Kernan, 4 ir: 
Eq. 269; Rolfe v. Gregory, 8 Jur. N. 
S. 606; Knight v. Knight, 3 P. Wms. 


331, 24 Reprint 1088; Cockburn_ v. 
Thompson, 16 Ves. Jr. 321, 33 Re- 
print 1005. 


[a] The code has not abrogated 


d.°° Conversely, a demurrer will not lie for 
nonjoinder of persons not required to be joined as 
being necessary or proper parties °* under the rules 
Where the fact that absent 
parties have such an interest as requires their 
joinder does not appear on the face of the bill the 
objection cannot be taken by demurrer “8 but must 
So a demurrer for 
nonjoinder will not lie where such nonjoinder is 
excused in the bill,’ by averments bringing the omit- 
ted parties within some one of the recognized ex- 
ceptions to the general rule requiring joinder,™ as 
where the bill seeks a discovery of the parties 
interested,’? or where the parties are very numer- 
ous and a few represent all,’* or where the absent 
parties have separable interests, and it is impracti- 
In passing on a demurrer 
for want of parties, the statements of the bill must 
Under the practice permitting 
defendant to insist on a demurrer notwithstanding 
he has fully answered, if such answer shows that 
there is no lack of the required parties, a demurrer 
on that ground may be disregarded, although the 


EQUITY 


lie.?77 


[§ 313] 


overruled.78 


[§ 314] (b) 


affected by the 


‘the old chancery practice as to a 


demurrer for defect of parties. Baker 
v. Hawkins, 29 Wis. 576. See Parties 
[380 Cye 140; 31 Cye 293]. 

{b] Construction of contract on 
demurrer.—If, upon the true con- 
struction of an agreement set out in 
the bill, subscribers to it who are 
not made defendants should have 
been made defendants, advantage of 
the defect of parties may be taken 
by demurrer, although complainant, 
in his bill, has put a construction 
on the agreement which would 
make it unnecessary to make such 
subscribers defendants. Black  v. 
Shreeve, 7 Eq. 440. 

65. Green v. McIntire, 39 App. (D. 
C.) 243; Betton v. Williams, 4 Fla. 
11; Delaware River Quarry, etc., Co. 
vy. Bethlehem,’ etex "Sti RuCoy, 7 
North. Co. (Pa.) 194; Oneal v. Stim- 
son, 61 W. Va. 551, 56 SE 889. 

66. Patrick v. Isenhart, 20 Fed. 
339; Boston Water Power Co. v. Bos- 
ton, etc., R. Corp., 16 Pick. (Mass.) 
512; Swedish Evangelical Lutheran 
Church v. Shivers, 16 N. J. Eq. 453. 

67. Exceptions to general rule see 
supra §§ 274, 278-297, 299. 

Necessary and indispensable par- 
ties see supra §§ 276-297. 

Proper but not indispensable par- 
ties see supra §§ 298-302. 


63. . S.—Farson v. Sioux City, 
106 Fed. 278; Smith v. Lee, 77 Fed. 
GD 

Ala.—Walling v. Thomas, 133 Ala, 


426, 31 S 982; Ramage v. Towles, 85 
Ala. 588, 5 S 342. : 

Conn.—Crane vy. Deming, 
387. 

ST eLtiatEOnt v. Lord, 103 Me. 410, 
69 A 694, 

Mass.—White v. Curtis, 2 Gray 467. 


7 Conn. 


Mich.—Holcomb v. Mosher, 50 
Mich. 252, 15 NW 129. 
Miss.—Shotwell vy. Taliaferro, 25 
Miss. 105. 


Mont.—Beach vy. Spokane Ranch, 
ete) Conm2briiontie 379365 “Pedal. 


Vt.—Pelton v. Place, 71 Vt. 430, 
46 A 63. 

69. See infra §§ 317-320. J 

70. Baker v. Atkins, 62 Me, 205; 
Walton v. Stewart, 16 NYS 38 [aff 


129 N. Y. 667 mem, 30 NE 63 mem]. 

[a] Excusing nonjoinder of per- 
sonal representative.—(1) The failure 
to join as defendant the administra- 
tor of one whose death is alleged in 
the bill is not available on demurrer 
if the bill does not show that there 
is such an administrator (White v. 
Curtis, 2 Gray (Mass.) 467), (2) or 
if the bill avers that such personal 
representative had not at the time 
of the filing of the bill been ap- 
pointed (Frank v. Brunnemann, 8 W. 
Va. 462). (3) When personal repre- 


[20-C oh] 395 


bill on its face is subject to the objection.”® Since 
it is optional with plaintiff to join or omit merely 
proper, in the sense of formal or nominal, parties, 
a demurrer for omission of such parties will not 


(2) Sufficiency—(a) To Whole or Part 
of Bill. Where there is a want of proper parties 
as to a part only of the relief sought, a demurrer 
for nonjoinder should be limited to that part of 
the relief sought as to which there is a defect of 
parties, and a demurrer to the whole bill must be 
But where the bill specifically prays 
relief to which plaintiff is not entitled, in conse- 
quence of a defect of parties, defendant may demur 
to the whole ‘bill, although the case made by the 
bill entitles plaintiff to particular and less extensive 
relief against defendant.”® 


General or Special Demurrer. A 


general demurrer for want of equity is insufficient 
to raise the objection of nonjoinder,’° except, per- 
haps, in eases where the bill shows that the inter- 
ests of the omitted party 


‘ty are such as to be directly 
granting of the relief sought, in 


sentative 
§ 282. 

[b] Where an effectual decree can 
be made without joining as defend- 
ants persons who appear by: the bill 
to be without the commonwealth, the 
failure to join them is not available 
on demurrer, but, if in any form, by 
estes Palmer v. Stevens, 100 Mass. 

Averments excusing nonjoinder see 
supra §§ 274, 299; infra § 423. 

71. See supra §§ 274, 278-297, 299, 


300. 
Bay State Iron Co. y. Goodall, 
39 N. H. 223, 75 AmD 219. See.also 
supra § 2838. 
73. Manning v. Klein, 1 Pa. Dist. 
tint fh Pa. Co. 525. See also supra 
293. 


may be. omitted see supra 


See supra § 299. te 
Sanche v, Hlectrolibration Co., 
4 App. (D. C.) 453. E 
fa] Interest terminated.— Where 
the bill alleges that trustees have 
fully performed the trust, and have 
no longer any interest which can be 
affected by the decree, a demurrer on 
the ground that they are nct made 
parties cannot be sustained. Sanche 
oe Gee ee Co., 4 App. (D. C:) 
is Chapman vy. Hamilton, 19 Ala. 
77. See supra §§ 301, 302. 
78. Livingston v. Story, 9 Pet. (U. 
S.) 632, 9 L. ed: 255; Heath v.: Brie 
R. Co., 11 F. Cas. No. 6,306, 8 Blatchf. 
347; Weston v. Blake, 61 Me. 452; 
ee vy. Palmer, 1 Barb. Ch. (N. Y.) 


[a] Demurrer to part of discovery. 
-——Where complainant, in his bill, 
claims specific relief against defend- 
ant, and then adds a general prayer 
for such further or other relief as 
may be proper, and asks for a dis- 
covery as to some fact not material | 
to the specific relief prayed for, and 
which discovery can be material only 
to a different kind of relief, to the 
granting of which relief other per- 
sons are necessary parties, it seems 
defendant may demur to that part of 
the discovery upon the ground of a 
want of proper parties. Dart iw: 
Palmer, 1 Barb, Ch. (N. Y.) 92. And 
see generally Discovery §§ 30-81. 

"79, - Darte ww Palmer «i, Barb.Gh.- 
(N. Y.) 92; Lidbetter v. Long, 4 Myl. 
& C. 286, 18 EngCh 286, 41 Reprint 


80. Cal.—Tatum vy. Rosenthal, 95 
Cal. .129, 30° P1386) .29) AmSR- 977. 
Ga.—Hunt v. Doyal, 128 Ga. 416, 57 


SE 489; Hodges v. Wheeler, 126 Ga. 
848, 56 SE 76; Hand v. Dexter, 41 
Ga. 454. 

Mass.—Schwoerer v. Boylston Mar- 
ket Assoc., 99 Mass. 285. 


326 [21C.J.] : 


which case he is a necessary or indispensable par- 
ty,®! for the omission of whom a general demurrer 
The objection ordinarily must be taken 
by special demurrer specifically assigning non- 
joinder as the ground upon which it proceeds.** 

[§ 315] (c) Demurrer Ore Tenus. A nonjoinder 
of parties may be objected to by a demurrer ore 


will lie.8? 


tenus.®* 


[§ 316] 


the bill as will enable plaintiff 


N. J.—Oliva v. Bunaforza, 31 N. J. 
Eq. 395. 

N. Y.—Gorham y. Gorham, 3 Barb. 
Ch. 24. 

Oh.—Cuyahoga Falls Real Est. 
Assoc. v. McCaughy, 2 Oh. St. 152. 

81. See supra § 276. 

82. Phillips v. Threadgill, 37 Ala. 
93; Knopf v. Chicago Real Est. Bd., 
173 Ill. 196, 50 NE 658; Watson v. 
Bardwell, 154 [11. A. 326; Strout v. 
Lord, 103 Me. 410, 69 A 694; Laugh- 
ton v. Harden, 68 Me. 208; Weston 
v. Blake, 61 Me. 452. 

83. Cal.—Tatum v. Rosenthal, 95 
Cal. 129, 30:P 136, 29 AmSR 97. 

Ga.—Hand vy. Dexter, 41 Ga, 454. 

Ill.—Portones v. Badenoch, 132 Ill. 
377, 23 NE 349; Watson v. Bardwell, 
154 Ill. A, 326; Buda Foundry, etc., 
Co. v. Columbian Celebration Co., 55 
Tl], ‘A. 381. 

Me.—Strout v. Lord, 103 Me. 410, 
69 A 694; Laughton vy. Harden, 68 
Me. 208; Weston vy. Blake, 61 Me. 
452. : 

N. Y.—Gorham y. Gorham, 3 Barb. 
Ch, 24. 

And cases supra notes 80, 82. 

fa] Assigning nonjoinder as 
ground of demurrer.—(1) Want of 
parties will not be considered on a 
special demurrer in which this is not 
set down among the causes assigned. 
Nash v. Smith, 6 Conn. 421. (2) In 
New Jersey, it was held that rule 
209 required the grounds of demurrer 
to be distinctly specified only where 
the defect in the bill was ‘so obscure 
that the court could not readily dis- 
cover it. Johnes v. Outwater, 55 N. 
J. Eq. 398, 36 A 483. 

84. Betton v. Williams, 4 Fla. 11; 
Johnes y. Outwater, 55 N. J. Eq. 398, 
86 A 483; Caldwell v, Blackwood, 54 
N. C. 274; Smith v. Kornegay, 54 N. 
Cc. 40; Gordon vy. Holland, 38 N. C. 
362. Atty.-Gen. v. Poole, 4 Myl. & 
C. 32, 18 EngCh 286, 41 Reprint 7. 

[a] Under a general demurrer for 
want of equity (1) a demurrer ore 
tenus may be made for want of par- 
ties. Johnes v. Outwater, 55 N. J. 
Eq. 398, 36 A 488; Stilwell v. Mc- 
Neely, 2 N. J. Eq. 305; Pyle v. Price, 
6 Ves. Jr. 779, 31 Reprint 1305. 
(2) But the court will be indisposed 
to consider an_ objection for non- 
joinder of merely formal parties so 
raised. Kean v. Johnson, 9 N. J. 
Eq. 401. 

{b] Assigning nonjoinder of other 
parties ore tenus.—In Tourton v. 
Flower, 3 P. Wms. 369, 24 Reprint 
1105, there was a demurrer for want 
of a particular party designated 
therein, and the demurrer being held 
bad for the reason that such party 
was in fact before the court, the 
absence of another and necessary 
party was then alleged ore tenus at 
the bar, although without costs, this 
being regarded as the penalty for a 
demurrer ore tenus. 

{c] Demurrer ore tenus in appel- 
late court.—In Caldwell 
wood, 54 N. C. 274, it was held that 
where defendant demurs to a bill 
specially for want of the proper par- 
ties, 


(d) Designating Omitted Parties. A 
demurrer for want of parties must point out the 
parties who it is claimed should be joined,® either 
by name or desecription,®® or by such reference to 
to bring in the 


v. Black-- 


EQUITY 


sufficient.®° 


[§§ 314-317 


omitted parties by amendment,’7 and where the 
omitted parties are not so designated the demurrer 
should be overruled.*® mm 
appear on the face of the bill, a demurrer assigning 
as grounds merely that the proper parties are not 
joined without specifying them, has been deemed 


But as the objection must 


[§ 317] b. Plea °° or Answer °'—(1) When Lies. 


ties, the demurrer is defective, and 
ought to have been overruled on the 
hearing below. In the supreme court, 
however, the question having been 
brought up by appeal, it is competent 
to demur ore tenus on the same ob- 
jection as to parties; and such de- 
murrer will be sustained if the facts 
of the case make it proper so to 
decree. 

{[d] In New Jersey, under Court 
Rules, rule 209, requiring a demurrer 
distinctly to specify its grounds, a 
demurrer ore tenus is permissible 
when the nonjoinder is plainly ap- 
parent on the face of the bill, as the 
rule has been held not obligatory 
where the ground of demurrer is one 
which the court can readily discover. 
Johnes vy, Qutwater, 55 N. J. Eq. 398, 
36 A 483, 

85. U. S.—Greenleaf y. Queen, 1 
Pet. 1388) 7. ed.85: 

Ala.—Nelson vy. Wadsworth, 171 
Ala. 603, 55 S 120; Ramage v. Towles, 
85 Ala, 588, 5 S 3842; Chambers v. 
Wright, 52 Ala. 444; Thornton vy. 
Neal, 49 Ala. 590; Chapman y. Hamil- 
ton; 19 Ala. 121; 

Ind.—Darrow v. Chicago, ete. R. 
Co., 169 Ind. 99, 81 NE 1081. 

Me.—Strout v, Lord, 103 Me. 410, 
69 A 694 (where objection is by spe- 
cial demurrer). 

Minn.—Disbrow v. Creamery Pack- 
age Mfg. Co., 104 Minn. 17, 115 NW 
7o1; Jaegar vy. Sunde, 70 Minn. 356, 
73 NW 171. 

N. Y.—Dias v. Bouchaud, 10 Paige 
445 [rev on other grounds 1 N. Y. 
201]; Robinson v. Smith, 3 Paige 222, 
24 AmD 212, 
Wis.—Houghton v. Kneeland, 7 
Wis. 244, 

86. U. S.—Dwight v. Central Ver- 
ola R. Co., 9 Fed. 785;-20 Blatehf. 

N. Y.—Dias vy. Bouchaud, 10 Paige 
445 [rev on other grounds 1 N. Y. 
201]; Robinson v, Smith, 3 Paige 222, 
24 AmD 212, 

Pa.—Manning y. Klein, 1 Pa. Dist. 
278,11 Pa. Co. .525, 

W. Va.—Robinson y.- Dix, 18 W. 
Via 528. 

Eng.—D’Aranda y. Whittingham, 
Mosely 84, 25 Reprint 285; Atty.-Gen. 
v. Jackson, 11 Ves. Jr. 365, 32 Re- 
print 1128; Pyle v. Price, 6 Ves. Jr. 
779, 31 Reprint 1305. 

[a] Sufficiency of designation.— 
In a demurrer to a bill for want of 
parties, defendant must point out the 
necessary parties, either by name, in 
reference to some statement of their 
names in the bill, or by their charac- 
ters, aS the heirs, devisees, personal 
representatives, assignees, creditors, 
etc., of some of the persons named 
or referred to in such bill. Dias v. 
Bouchaud, 10 Paige 445 [rev on 
other grounds 1 N, Y. 201). 

{b] Giving wrong name.—Where 
the bill seeks to foreclose a mort- 
gage against the husband alone, al- 
leging that his wife’s name is Ma- 
tilda, and it is so signed to the in- 
strument, a demurrer on account of 
the nonjoinder of his wife Martha is 


Where the defect or nonjoinder of parties is not 
apparent on the face of the bill it may be raised 
by plea or answer,®? but it would seem to be the 
better practice to raise the objection by plea in- 
stead of answer, thereby avoiding needless delay 


87. Chapman vy. Hamilton, 19 Ala. 
121; Bay State Iron Co. v. Goodall, 39 
N. H. 223, 75 AmD 219; Winnipis- 
siogee Lake Co. v, Worster, 29 N. H. 
433; Dias v, Bouchaud, 10 Paige 445 
[rev on other grounds 1 N. Y. 201]; 
Robinson vy. Dix, 18 W. Va. 528. 

88. Craddock vy. American Freehold 
Land Mortg. Co., 88 Ala. 281, 7 S 196; 
Caldwell v. Blackwood, 54 N. C, 274. 
And cases supra notes 85-87. 

g9. Betion v. Williams, 4 Fla. 11 
(if the objection to the demurrer was 
available at all it Should have been 
taken ih the trial court by a motion 
to have the demurrer taken off the 
file, or by some other appropriate mo- 
tion by which the court would have 
passed upon the validity of the plead- 
ing and the judgment thereon being 
entered of record its propriety could 
have been reviewed on appeal); 
Pyle v. Price, 6 Ves. Jr. 779, 31 Re- 
print 1305 (where Lord Eldon doubted 
whether there was any general rule 
that a demurrer for want of parties 
must state the parties). See also 
Atty.-Gen. v. Poole, 4 Myl. & C, 17, 
32, 18 EngCh 17, 41 Reprint 7, 13 
(where Lord Cottenham said: “It 
was contended that the objection, for 
want of parties, was in the nature 
of a plea in abatement, and the party 
objecting was, therefore, required to 
give to the Plaintiff the information 
necessary to enable him to correct 
the alleged defect, and Lord Redes- 
dale’s book (page 147, 3d ed. p 180, 
4th ed.) was quoted in support of this 
objection. Certainly Lord Redesdale 
so states the rule, and that passage 
has been adopted by subsequent writ- 
ers upon equity pleading; but he 
does! not referito any authority in sup- 
port of that dictum. It is not neces- 
sary to inquire how far that proposi- 
tion is consistent with the general 
doctrine upon the subject of demur- 
rers, 
practice of allowing demurrer ore te- 
nus for want of parties. There 
seems,.at least, sufficient ground for 
the doubt suggested by Lord Eldon 
in Pyle Ww; Price; 6) Vess. drs W793i 
Reprint 1305’’), 


90. Pleas generally see infra 
§§ 505-542. 
91. Answers generally see infra 


§§ 5438-584. 

92. U.S.—Carey v. Brown, 92 U.S. 
171, 23 L. ed, 469; Story v, Living- 
ston, 18 Pet, 359, 10 L. ed. 200; Green- 


leaf v. Queen, 1° Pet, 138, 7% Li eds 
85; Shingleur vy. Jenkins, 111 Fed. 
452; Sheffield, etc., Coal, ete., Co. 


v. Newman, 77 Fed. 787, 23 CCA 459; 
Howth v. Owens, 29 Fed. 722; Gold- 
smith v. Gilliland, 24 Fed. 154, 10 
Sawy. 606; Florence Sewing-Mach. 
Co. v. Singer Mfg,,Co., 9 F. Cas. No. 
4,884, 8 Blatchf. 113; Hammond vy. 
Hunt, 11 F. Cas. No. 6,003, 4 Ban. 
& A. 111; Heath v. Erie R. Co., 11 
F, Cas. No. 6,306, 8 Blatchf, 347; Kit- 
tredge vy. Claremont Bank, 14 F. Cas. 
No. 7,858, 3 Story 590; Tobin v. Wal- 
kinshaw, 23 F, Cas. No. 14,068, McAIl. 
26; Wallace v. Holmes, 29 F. Cas. No. 
17,100, 9 Blatchf.. 65, 


without setting forth in the|properly overruled. Craddock _ v. | Equit le: 
demurrer the names of the persons | American Freehold Land Mortg. Co., I Demtelp ch Bete. 52.) Amd see 
who ought to have been made par-|88 Ala. 281, 7 S 196. Ala.—Sawyers Wit Haaicanls BAtaee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


or with the well-established . 


See Federal 


PTL, 


——_— 
r a 


§§ 317-319] 


and expense,®* and where the objection is raised 
by answer, although it might have been raised in 
limine by demurrer it may he disregarded if the 
party omitted is merely a proper but not an indis- 


pensable party. 
[§ 318] 


strictness. 


Designating omitted party. The 


292; Prout v. Hoge, 57 Ala. 28; Mc- 
Maken’ v. McMaken, 18 Ala. 576. 

Cal.—Tatum vy. Rosenthal. 95 Cal. 
129, 30 P 136, 29 AmSR 97; Whitney 
v. Stark, 8 Cal. 514, 68 AmD 360. 

a ee ragga tae v. Deming, 7 .Conn. 

Del.—Wilmington vy, Addicks, 7 Del. 
Ch. 56, 43° A .297, 

Ill.—MeGovern v. McGovern, 268 
135, 108 NE 1024; Johnson vy. 
Huber, 134 Ill. 511, 25 NE 790 [quot 
Wallach v. Billings, 195 Ill. A. 605, 
619]; Allen v. Woodruff, 96 Ill. 11; 
Conwell v. Watkins, 71 Ill. 488; Pren- 
tice v. Kimball, 19 Ill, 320; Spear v. 
Campbell, 5 Ill. 424. 

Poe po lowans v. Howes, 3 Iowa 

Ky.—McGuire v. Stewart, 1 T. B. 


Mon. 189; McKinley v. Combs, 1 T. 
B. Mon. 105. 
Mass.—Case v. Minot, 158 Mass. 


577, 33 NE 700, 22 LRA 536; Schwoer- 
er vy. Boylston Market Assoc., 99 
Mass, 285; Essex County v. Lawrence 


Mach, Shop, 10 Allen 352. 
pd ae bec v. Parker, Walk. 
457. 


Miss.—Rodd v. Durbridge, 53 Miss. 
694; Griffin v. Lovell, 42 Miss. 402. 
Mo.—Gamble v. Johnson, 9 Mo. 


605. 

N. J.—Moore v. Moore, .74 N. J. 
Eq. 733, 70 A 684; Mackey v. Mackey, 
71 N. J. Eq. 686, 63 A 984; Plum y. 
Smith, 56 N. J. Eq. 468, 39 A 1070; 
Van Dyke v. Van Dyke, 26 N. J. Eq. 
180. 

N. Y.—Bauman vy, Kuhn, 57 Misc. 
618, 108 NYS 773; Hathaway v. Scott, 
11 Paige 173; Van Epps v. Van Deu- 
sen, 4 Paige 64, 25 AmD 516; Robin- 
son v. Smith, 3 Paige 222, 24 AmD 
212; Mitchell v. Lenox, 2 Paige 280; 
Cook v. Mancius, 3 Johns. Ch, 427, 
4 Johns. Ch. 166; Whitlock v. Fiske, 
3 Edw. 1381. ; 

N. C.—Gordon v. Holland, 38 N. C. 
362. 

S. C.—Featherston v. Norris, 7 S. 
Cc. 472; Neely v. Anderson, 19 S, C. 


“Eq. 262; Lainhart v. Reilly, 3 S. C. 


Eq. 590; Shubrick v. Russell, 1 S. C. 
Eq. 315, 

Ss. D.—Burnett v. Costello, 15 8. D. 
89, 87 NW 575. 

vVt.—Cannon v. Norton, 14 Vt. 178. 

Eng.—Plunket v. Penson, 2 Atk. 
51, 26 Reprint 428; Henley v. Stone, 
4 Beav. 391, 49 Reprint 391; Cockburn 
v. Thompson, 16 Ves. Jr. 321, 33 Re- 
print 1005; Merrewether vy. Mellish, 
13 Ves. Jr. 435, 33 Reprint 357; Raw- 
lins v. Dalton, 3 Y. & C. Exch, 447, 
160 Reprint 777. ‘ 

[a] Answer not responsive must be 
supported by proof.—‘‘If the aver- 
ment of the answer as to the non- 
joinder of a necessary party is not 
responsive to the bill, and is unsus- 
tained by evidence, the court should 
disregard it, for a complainant shall 
not be delayed in his suit by an un- 
founded objection of the want of a 
necessary party. To enable the court 
to sustain the objection for nonjoin- 
der of parties, it must appear like 
any other material fact in the case.” 
Rodd -v. Durbridge, 53 Miss. 694, 696. 
To same effect Van Dyke v. Van 
Dyke, 26 N. J.,Eq. 180. See also in- 
fra § 696. 

[b] Plea to amended bill.—(1) 
Where, after a plea for want of par- 
ties, the bill is amended by adding 
the required party, a plea for want 


(2) Sufficiency. A plea or answer sct- 
ting up nonjoinder should be plain and explicit,?* 
but should, not be construed with unreasonable 
An exeuse for nonjoinder alleged in 
the bill must be controverted or otherwise avoided.” 


EQUITY 


[§ 319] (3) 


party or parties 


of parties to the amended bill which 
might have been available to the orig- 
inal bill is improper. Henley v. 
Stone, 4 Beay. 391, 49 Reprint 391; 
Rawlins y. Dalton, 8 Y. & C. Exch. 
447, 160 Reprint 77. (2) But where 
such a plea is allowed and liberty is 
given to amend the bill, if the amend- 
ed bill brings forward additional 
circumstances to show that some 
other person was necessary, defend- 
ant should be allowed to take the 
objection for want of parties thus in- 


troduced by the amendment, Henley 
v. Stone, supra, 

93. Tobin v. Walkinshaw, 23 F. 
Cas. No. 14,068, McAll. 26; Holman 
Bi dre take G (Tex. Civ. A.) 106 SW 

[a] Reason for preferring plea to 


answer.—‘‘A plea would properly 
have shown a lack of parties. The 
making of the objection of lack of 
parties and its determination should 
have preceded the cross-bill, in order 
that all parties necessary to the final 
decision of the question raised by 
the cross-bill should be before the 
court. I do not mean to say that 
the answer might not have been so 
framed as to cause the court to ar- 
rest the suit until the necessary par- 
ties should be brought in, so that 
they could be served with the answer 
by way of cross-bill, but that course 
is objectionable, because it creates 
delay and the confusion and annoy- 
ance of a double hearing; for proofs 
will be taken before the artfest of 
the cause will come, and new parties 
will have the right to review the 
proofs taken.” Plum vy. Smith, 56 
J. Eq. 468, 471, 39 A 1070. 


94, Chapman vy. Hamilton, 19 Ala. 
121; Portones v. Badenoch, 132 Il. 
BLU eaOeN Hi ts tonne 

95. Mackey v. Mackey, 71 N. J. 
Eq. 686, 63 A 984; Robinson v. 


Smith, 3 Paige (N. Y.) 222, 24 AmD 
212; Holman v. Vickery, (Tex, Civ. 
A.) 106 SW 4380. 

96. See cases infra this note, 

{a] Tllustration of sufficient pleas. 
—(1) Where a plea named judgment 
debtors, and stated facts from which 
the court would infer that the debt- 
ors should have been parties, al- 
though it was not expressly stated, 
the court allowed it to stand, it dis- 
closing a fatal objection to the bill. 
Cook v. Manicus, 3 Johns. Ch. (N. 
Y.) 427. (2) In a plea that one of 
defendants was a married woman and 
her husband not a party to the suit it 
was held not necessary to show by 
the plea that she could not sue and 
be sued as an unmarried woman un- 
der the statute, where the bill did not 
make out a case bringing her within 
the statute. Parker v. Parker, Walk. 
(Mich.) 457. 

97. Alger v. Anderson, 78 Fed. 729, 
734: Wilmington vy. Addicks, 7 Del. 
Ch. 56, 43 A 297, 8 Del. Ch. 310, 43 
N29. 

“Tt seems, according to the prac- 
tice, that where the bill suggests a 
reason for not bringing all parties 
interested before the court, and the 
defendant desires to make this ob- 
jection by plea or answer, as may 
be done, the excuse suggested in the 
bill must be controverted by specially 
pleading matter which shows it to be 
false.” Alger y. Anderson, supra. 

[a] Rule applied.—Where a bill in 
equity alleges that a gas-light com- 
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whose misjoinder is complained of shouldbe desig- 
nated by name or description, thereby giving plain- 
tiff a better writ and enabling him to amend °8 or 
to take issue upon the existence of or necessity for 
joining the omitted parties.°® 
the plea or answer must be supported by proof, or 
the objection raised may be disregarded.1 


When put in issue,. 


Plea in Rar or in Abatement. A 


plea for want of proper parties is a plea in bar and 
goes to the whole bill, as well to the discovery 
as to the relief.’ 


But it has been held that non- 


pany, which is not made: defendant 
was never legally incorporated, and 
defendants, instead of answering, file 
a plea alleging that the company is 
a legal corporation and a necessary 
party, an issue as to its existence 
is raised. Wilmington v. Addicks, 7 
Del. Ch. 56, 43 A 297, 8 Del. Ch, 310, 


43 A 297. 
98. U. S—Greenleaf vy. Queen, 1 
Pet. 138, 7 L. ed. 85; Sheffield, ete., 
Coal, ete., Co., v. Newman 77 Fed. 
7&7, 23 CCA 459 [certiorari den sub 
nom Neely v. Newman, 168 U. S. 
708" RSP -SCer 94a 42 ei rece teats 
Dwight vy. Central Vermont R. Co., 9 
Fed. 785, 20 Blatchf. 200, 

Ind.—Darrow v. Chicago, etc, R. 
Co., 168 Ind, 99, 81 NE. 1081. 

Ky.—McKinley v. Combs, 1 T. B. 
Mon. 105. 

Mass.—Case v. Minot, 158 Mass. 
577, 33 NE 700, 22 LRA 5386. 

N, Y.—Robinson vy. Smith, 3 Paige 
222, 24 AmD 212; Cooke v. Mancius, 
3.wlohnsy'Ch. 4272 

S. C-—Cone iv, Cone, 61/5S) Os 1512% 
39 SE 748; Neely v. Anderson, 19 
S.C, Ha,” 262. 

Wis.—Houghton v. Kneeland, 7 
Wis. 244, 

Eng.—Cockburn v. Thompson, 16 
Ves. Jr. 321, 33 Reprint 1005. 

{a] Ihegal and equitable rules com-. 
pared.—‘“In such cases the defendant 
should, at law, give the plaintiff a 
better writ, by setting out the name 
and identifying the party whose ex- 
istence is alleged to create a fatal 
non-joinder, so that the plaintiff may 
traverse the allegation and form a 
definite issue to be tried, or discon- 
tinue and bring a new suit, joining 
the proper parties, upon the informa- 
tion given, The rules of pleading are 
the same in equity as at law, unless 
the reasons of them are varied by 
the different methods of procedure. 
There is no reason growing out of 
the proceedings in equity for varying 
this rule.” Dwight v. Central Ver- 
mont. RR. Co.,' '9- Wed! 785,787, 420 
Blatchf, 200 (a plea that there. are 
divers and sundry persons whose 
names are known and ascertainable 
by plaintiffs and not by defendant, 
not setting forth any names, but ac- 
companied by a demurrer for want 
of parties, is not a good plea). 

: me as to demurrers see supra 

99. Dwight v. Central Vermont R. 
Co., 9 Fed, 785, 20 Blatchf. 200. 

[a] Disposition of plea.—Where 
a plea is filed complainant may set it 
down for hearing fer its sufficiency 
or take issue upon it as to its truth. 


Rodd v. Durbridge, 53 Miss. 694. See 
also infra $$ 530-541, 

1. Batre v. Auze, 5 Ala. 173. 

2. Howth v. Owens, 29 Fed. 722; 


Tobin v. Walkinshaw, 23 F. Cas. No. 
14,068, McAll. 26; Moore v. Moore, 
74 N. J. Eq. 733, 70 A 684; Plunket v. 
,Penson, 2 Atk. 51, 26 Reprint 428. 
[a] “This plea is framed in bar, 
and the complainant objects that it 
cannot be sustained in that form as 
a plea for want of parties. It is true 
that the court would not dispose of 
the case on such a ground without 
giving the complainant an oppor- 
tunity to add the necessary parties, 
if he is able to procure their con- 
sent, which I suppose, in this 
case, is unlikely. ... Although the 
effect of this plea will not be a 
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joinder should be pleaded in abatement.® 

[§ 320] (4) Costs of Unnecessary Plea. Where 
the same solicitor put in and set down for hearing 
two pleas for want of parties for two several de- 
fendants, plaintiff was ordered to pay the costs 
of only one of such pleas, although both were al- 


- lowed.4 


[§ 321] ¢. Motion. A motion to dismiss is not 
the proper way of taking the objection that neces- 
sary parties have not been joined,® and certainly 
such a motion should not be allowed to take the 
place of a demurrer or plea, unless it is clear that 


- relief cannot be granted without affecting the in- 


terests of absent parties,® except of course in juris- 
dictions where demurrers and pleas have been abol- 
ished, and a motion to dismiss has been substituted 
therefor.?. But where a nonjoinder is apparent on 
the face of the bill, it has been held that the ob- 
jection may be taken either by demurrer or by mo- 
tion to dismiss;? and where a necessary party is 
named in the bill, but is not brought in, and does 
not appear, the right of the other defendants to 


EQUITY 


have the bill dismissed on motion is elear, for in» 


such ease neither a demurrer nor a plea of non- 
joinder is available.° 

[§ 322] d. Objection by Court Sua Sponte. 
Where the omitted party is a necessary and indis- 
pensable party, the court itself will raise the ob- 


jection and refuse to proceed to a decree unless 


the defect is amended, notwithstanding the parties 
ihemselves have failed to raise the objection by 
proper pleadings.1° Hven on appeal, the court 
will of its own motion reverse for want of necessary 
parties apparent on the face of the bill and ex- 
hibits.1? 

[§ 323] e. Time of Objecting and Waiver of 
Objections—(1) Nonjoinder of Necessary or In- 
dispensable Parties. Nonjoinder of necessary or 
indispensable parties is such a serious defect that, 
although it ought regularly to be raised in limine 
by plea, answer, or demurrer,!? yet a failure so tu 
raise the objection is not a waiver of the right to 
object at a later stage of the cause.1® The objection 
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peremptory dismissal of the bill, it 
is usual to frame it as a plea in 
bar, and the plea in this case con- 
tains the requisites of such a plea, 
the principal of which is that it 
should describe the persons whose 
absence is objected to, In this re- 
spect. is resembles a plea in abate- 
ment, at law.’ Hammond v, Hunt, 
TlH (Cas, Noy 600354 Bane) &iPA. 
Ade TLS. : ; 

3. Donovan vy. Twist, 105 App. Div. 
171, 98 NYS 990; Clark v, Tompkins, 
TES. C219) 

4. Tarbuck v. Woodcock, 3 Beav. 
289, 43 EngCh 289, 49 Reprint 112. 

5. Wood v. Wood, 56 Fla. 882, 47 
S. 560; Noyes v. Bragg, 220 Mass. 106, 
107 NE 669; Whitney v. Cotten, 53 
Miss. 689 ; 

[a]. Motion for preliminary in- 
junction.—An objection that there is 
a defect of parties defendant should 
not be raised on a motion for pre- 
liminary injunction; the proper time 
and manner of raising such objec- 
tion is on plea, answer, or demurrer. 
Snelling v. Richard, 166 Fed. 635. 

6. Jackson v. Hooper, 171 Fed. 597, 

7. See infra §§ 504, 592. 

8. Conwell v. Watkins, 71 Ill. 488; 
Prentice v. Kimball, 19 Dll. 320; Wil- 
son v. American Palace Car Co., 67 
Nov dg: Eig.. 262,58 Ai 195. “See also 
Fisher v, Shropshire, 147 U. S. 133, 
13° SCt 201, 37 L. ed. 109 (wherein a 
motion to dismiss for defect of par- 
ties was overruled on the merits). 

[a] Designating omitted parties in 
motion.—A motion to dismiss a bill 
for nonjoinder of parties must desig- 
nate the omitted parties, Chambers 
v. Wright, 52 Ala, 444; Thornton v. 
Neal, 49 Ala. 590. 

[b] A decree will be quashed on 
motion with costs for the nonjoinder 
of necessary and indispensable par- 
ties. Riley v. Wiley, 83 Dana (Ky.) 
75. 

9. Jessup v. Illinois Cent. R, Co., 
36 Fed. 735; Abbot v. American Hard 
Rubber Co., 1 F. Cas. No. 9, 4 Blatchf. 
489; Picquet v Swan, 19 F. Cas, No. 
11135500 Mason” 5:6! 

10. U. S.—Minnesota v. Northern 
Securities Co., 184 U. S. 199, 22 SCt 
308, 46 L. ed. 499; Hooey vy. Wil- 
son, 9 Wall. 501, 19 L. ed 762; Shields 
v. Barrow, 17 How. 130, 15 L., ed. 158; 
U.S. v. Bean, 253 Fed. 1, 165 CCA 
21; General Inv. Co. v. Lake Shore, 
ete., R.-Co.,. 250 Fed... 160, 162 CCA 
296: Alexander v. Horner, 1 F. Cas. 
No. 169, 1 McCrary 634; Cole Silver 
Min. Co, v. Virginia, ete., Water Co., 
6 EF. Cas. No. 2,990,, 1 Sawy. 685; 
Young v. Cushing, 30 F. Cas. No. 
18,156, 4 Biss. 456. 

Ala.—Winn y. Fitzwater, 151 Ala. 


i771, 44. S .9%; Parker v. Parker, 99 
Ala. 239, 13 S 520, 42 AmSR 48; Saw- 
yers v. Baker, 66 Ala. 292; Prout v. 
Hege, 57 Ala. 28; Goodman y. Ben- 
ham, 16 Ala. 625. 

Ark.—Banks v. Green, 35 Ark. 84; 
Mayes v. Hendry, 33 Ark. 240; Simms 
v. Richardson, 32 Ark. 297, 

Colo.—Durango Colorado State 
Bank y. Davidson, 7 Colo, A. 91, 42 
P 687. 

Ija.—Florida Land Rock Phosphate 
Co. v. Anderson, 50 Fla, 501, 515, 
39 S 392; Rawls v. Tallahassee Ho- 
tel Co., 43 Fla..288, 31. S 237. 

Tll.—Riley v. Webb, 272 Ill. -537, 
112 NE 340; Knopf vy. Chicago Real 
Msty Bd. oo W139 as 9 6550 NIB S 6b Se 
Prentice v. Kimball, 19 Ill. 320; Her- 
rington v, Hubbard, 2 Ill. 569, 33 AmD 
426; Marey v. Marcy, 200 Ill. A, 273. 
Sabor Postlewait v. Howes, 3 Iowa 
obd, % 

La,—Veelkel v, Aurich, 118 La. 525, 
43 S 151; Blum v. Wyly, 111 La. 1092, 
36 S 202; Baron y. Baun, 44 La. Ann. 
295, 10 S 766. 

Me.—Strout y. Lord, 103 Me. 410, «9 
A 694; Laughton vy. Harden, 68 Me. 
208; Weston v. Blake, 61 Me.. 452; 
Brown vy. Johnson, 53 Me. 246; Morse 
v. Machias Water Power, etce., Co., 
42 Me, 119. 

Mass.—Case v. Minot, 158 Mass. 
577, 33 NE 700, 22 LRA 536; Schwoer- 
hE Bolston Market Assoc., 99 Mass. 
er pcsaese 5 rie v. Dunn, 61 Miss. 


Mo.—O’Fallon vy. Clopton, 89 Mo. 
284, 1 SW 302. 

N. J.—Shepard y. New Jersey Cons. 
Water, ete., Co., 73 N. J. Hq. 578, 74 
A 140; Van Kueren v. McLaughlin, 
21 N. J. Eq. 163; Seymour v. Long 
Dock Co., 17 N. J. Eq. 169. . 

N. Y.—Donovan y. Twist, 105 App. 
Div. 171, 98 NYS 990; Shaver v. 
Brainard, 29 Barb. 25; O’Brien v. 
Heeney, 2 Edw. 242. 

Pa.—Hartiey v. Langkamp, 243 Pa. 
550, 90 A 402, 

Tex.—Needham y. Cooney, (Civ. A.) 
L723. SW 979 982" ficht: Cyc, 

Va.—Lynchburg Iron Co. v. Tay- 
loe, 79 Va. 671; Clayton y. Henley, 32 
Gratt. (73 Va.) 65; Clark vy. Long, 
4 Rand, (25 Va.) 461. 

W. Va.—Morgan vy. Blatchley, 33 
W. Va. 155, 10 SE 282; Hill v. Proctor, 
10 W. Va. 59. 

See also infra § 323, 

“We conceive it to be the duty of 
the vhancellor, if it appears at any 
time or any stage of the proceed- 
ings that a final decree cannot be en- 
tered in the case without materially 
affecting the interest of some one 
who is not a party to the suit, to 


stay further action until the absent 
party is brought within the jurisdic- 
tion of the court. Nor is it necessary 
in such state of case the chancellor 
should await action on the part of 
either the complainant or defendant 
to the bill or the absent party, but 
should of his own motion, whenever 
it comes to his knowledge that a 
necessary party has been omitted 
from the bill, require the omission to 
be corrected before proceeding with 
the case. This is proper practice, not 
only during the time of the pendency 
of the proceeding in the trial court; 
but also during its fendency in a 
court of review.’ Kuopf v. Chicago 
he Hst. Bad., 173-111. 196, 200, 50 NE 

[a] It is manifest error for the 
court to fail sua sponte to raise the 
objection of nonjoinder of necessary 
parties, where the parties fail to 
raise the objection. Hooey vy. Wilson, 
9 Wall. CU; 8S.) 50d, 19). rear62 

[b] Want of jurisdiction.—The 
court may not of its own motion in- 
terpose the objection of want of juris- 
diction over the parties. Gage v. 
Schmidt, 104 Ill. 106, 

11. Florida Land Rock Phosphate 
Co, v. Anderson, 50 Fla. 501, 516, 39 
S 392; Craver v. Spencer, 40 Fla. 135, 
23 S 880; King v. Throckmorton 
County, 10 Tex. Civ. A. 114, 30 SW 
257; Morgan y. Blatchley, 33 W. Va. 
155, 10 SE 282. 

12. Ala.—Prout v. Hoge, 57 Ala. 
28; Thornton v, Neal, 49 Ala. 590; 
Ozley v. Ikelheimer, 26 Ala. 332; San- 
ders v. Godley, 23 Ala. 473; Wood- 
ward v. Wood, 19 Ala. 213; McMaken 
v. McMaken, 18 Ala. 576. 

Tll.— Allen v. Woodruff, 96 Ill. 11. 

Iowa.—Postlewait v. Howes, 3 
Iowa 365. 

Mich.—Michels v. Western Under- 
writers Assoc., 129 Mich. 417, 89 NW 
56; Powers v. Hibbard, 114 Mich. 533, 
72 NW 339, 

N. J.—Plum v. Smith, 56 N. J. Eq. 
468, 39 A 1070. 

Wis.—McDougald v. New Rich- 
mond Roller Mills Co., 125 Wis. 121, 
103 NW 244. 

See also Supra §8§ 312-322. 

[a] Objection should precede cross 
bill.— The objection of lack of neces- 
sary parties defendant should precede 
the filing of a cross bill. Plum v. 
Smith, 56 N. J. Eq. 468, 39 A 1070. 

13. Ark.—Arkadelphia Lumber Ca. 
v. Mann, 78 Ark. 414, 94 SW 46; 
Mayes v. Hendry, 33 Ark. 240. 

Colo.—McLean vy. Farmers High 
Line Canal, ete., Co., 44. Colo. 184, 
98 P 16; Denison v, Jerome, 43 Colo. 
456, 96 P 166; Peck v. Peck, 33 Colo. 
421, 80 P 1063. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 323] 


may be raised at any stage of the proceedings,1* 
and the court ex mero motu may raise the objection 
Thus it has often been 
held that a nonjoinder of necessary parties may bé 
raised at the hearing, although not raised by the 
pleadings,’® or although a demurrer for nonjoinder 


where the parties do not.15 


Fla.—Robinson v. Howe, 35 Fla. 
73,17 S' 368. 

Ill.—Knopf v. Chicago Real Est. 
Bd., 173 Ill. 196, 50 NE 658, 

Iowa.—Postlewait v. Howes, 3 
Iowa 365. 

Wis.—McDougald v. New Richmond 
Roller Mills Co., 125 Wis. 121, 103 
NW 244, 

14. Carson y. Robertson, 5 F. Cas. 
No. 2,466, Chase 475 [rev on other 
grounds 19 Wall. 94,.22 L. ed. 178]; 
Winnipissiogee Lake Co. v. Worster, 
29 N. H. 433; Hartley v. Langkamp, 
243 Pa..550, 90 A 402. 

[a] At any stage of the proceed- 
ing, when it becomes certain that no 
decree can be made without invasion 
of the rights of the absent, the hear- 
ing cannot ordinarily proceed, Law- 
rence v, Rokes, 53 Me. 110. 

15. See supra § 322. 

16. U. S.—Coiron v. Millaudon, 19 
How. 113,.15 L..ed. 575; Shields v. 
Barrow; 17 How. 130, 15 L. ed. 158; 
Adams v. Howard, 22 Fed, 656, 23 
Blatchf. 27; Alexander v, Horner, 1 
B.,, Cas., No. 169, 1. McCrary . 634; 
Baker v. Biddle, 1 F. Cas. No. 764, 
Baldw. 394; Hammond y. Hunt, 11 
HH Cass No. 6300355 4 Ban... & A, 114: 
Tobin v. Walkinshaw, 23 F. Cas. No. 
14,068, McAll. 26; Wallace v. Holmes, 
29 FF. Cas. No. 17,100,.9. Blatchf. 65. 

Ala.—Lawson y. Alabama Ware- 


house Co., 73 Ala, 289; Boyle v. 
Williams, 72 Ala. .3851; Sawyers v. 
Baker, 66 Ala. 292; Prout v. Hoge, 


57 Ala. 28; Ozley v. Ikelheimer, 26 
Ala. 332; Sanders v. Godley, 23 Ala. 
473; Woodward v. Wood, 19 Ala. 213; 
McMaken vy. McMaken, 18 Ala. 576. 
Ark.—Porter v. Clements, 3 Ark. 


364, 

D. C.—Landram v. Jordan, 25 App. 
294 afte 2030 NS.'56, 27 SCt.17, ibd Ts. 
ed. 88]. 


Fla.—Robinson v. Howe, 35 Fla. 73,° 


17_S, 368. 

Ga.—Smith v, Mitchell, 6 Ga. 458. 

Ill.—Krueding v. Chicago Dock, etc., 
Co.,.285, 111. 79, 120,.NE) 478; Riley 
v. Webb, 272 Til. 537, 112 NE 340; No- 
lan v. Barnes, 268 Ill. 515, 109 NE 
316; Larson v. Glos, 235 Ill. 584, 85 
NE 926; Knopf v. Chicago Real Est. 
Bd., 173 Ill. 196, 50 NE 658; Johnson 
v. Huber, 134 Ill. 511, 25 NE 790 [quot 
Wallach v. Billings, 195 Ill. A. 605, 
619]; Farmers’ Nat. Bank y. Sperling, 
113 Ill. 273; Allen v. Woodruff, 96 
Tit it Prentice. Wimball, *19) Lil. 
320; Spear v. Campbell, 5 Ill. 424; 
Herrington y. Hubbard, 2 Ill, 569, 33 
AmD 426; Wallach v. Billings, 195 
Til, A. 605; Watson v. Bardwell, 154 
Tll. A. 326; Zelle v. Workingmen’s 
Banking Co., 10 Ill. A. 335. 

Iowa.—Swan v. Clark, 36 Iowa 560. 

Me.—Strout v. Lord, 103 Me. 410, 
69 A 694; Laughton v. Harden, 68 
Me, 208; Weston y. Blake, 61 Me. 
452. 

Md.—tTalbott v. Leatherbury, 92 Md. 
166, 48:A 733. } 

Mich.— Watson v. Lion Brewing 
Co., 61 Mich. 595, 28 NW 726. But 
see Michels v. Western Underwriters: 
Assoc., 129 Mich. 417, 89 NW 56 
(which seems to hold that the ob- 
jection is waived by failure to de- 


mur), : 
ty abt CSSA n v. Dunn, 61° Miss. 
210. 
N. J.—Winans v. Graves, 43 N. J. 


Bq. 263, 11 A 25; Sweet v. Parker, 
99 Ni- J, Hq. 453; Melick v. Melick, 
17 N. J. Eg. 156; Van Doren v. Robin- 
son, 16 N. J. Eq. 256; Dunn v. Sey- 
mour, 11 N. J. Eg. 220; Campbell v. 
Zabriskie, 8 N. J. Eq. 738. F 

N. Y.—Hallett v. Hallett, 2 Paige 
1d; 

Pa.—Hartley v. Langkamp, 243 Pa. 
550, 90 A 402. 


EQUITY 


has 


and is ground 


Vt.—Cannon v. Norton, 14 Vt. 178. 

Va.—Lynchburg Iron Co, vy. Tayloe, 
79 Va. 671; Vaiden vy. Stubblefield, 28 
Bratt. :(69" Va.) 1535 Clark vy; Hong, 
4 Rand. “(255 Va.) 451. : 

W. Va.—Walbrecht v. Holbrook, 66 
W. Va. 296, 66 SE 335; Hill v. Proc- 
tor, 10 W. Va. 59. 

[a] This will be done with less re- 
luctance where the facts disclosed by 
the proofs fail to make out a strong 
case on the merits. Westcott v. Min- 
nesota Min. Co., 23 Mich. 145. 

[b] After the hearing and when 
the decree is about to be made an 
objection for want of necessary par- 
ties may be made. Weston v, Blake, 
61 Me. 452. 

[c] In New Jersey (1) it is said 
that the objection may be made at 
the hearing (Melick v. Melick, 17 N. 
J. Eq. 156), (2) but only when the 
absent parties are essential to the 
final determination (Van Doren vy. 
Robinson, 16 N. J. Eq. 256), (3) and 
where the detriment to the omitted 
party will be serious or the decree 
of no avail to plaintiff (Wood v. 
Stover, 28 N. J. Eq. 248). 

Under federal equity rules see in- 
fra § 350. 

17. Robinson y. Dix, 18 W. Va. 528 
(demurrer overruled for failure to 
name omitted parties). 

18. U. S.—Hooey v. Wilson, 9 Wall. 
501, 19 L. ed, 762; Coiron y. Millau- 
don, 19 How. 113, 15 L. ed. 575; Baker 
y. Biddle, 2 F. Cas. No. 764, Baldw. 
394; Carson v. Robertson, 5 F. Cas. 
No, 2,466, Chase 475 [rev on other 
grounds 19 Wall. 94, 22 L. ed. 178]. 

Ala.—Parker v. Parker, 99 Ala. 239, 
13 S 520, 42 AmSR 48; Lawson v. 
Alabama Warehouse Co., 73 Aia. 289; 
Boyle v. Williams, 72 Ala. 3451; Saw- 
yers v. Baker, 66 Ala. 292; Gibbs v. 
Hodge, 65 Ala. 366; Bibb v. Hawley, 
59 Ala, 403; Gould v. Hayes, 19 Ala. 
eee McMaken v. McMaken, 18 Ala. 

76. 
Ark.—Simms v. Richardson, 32 Ark. 


297; Porter v. Clements, 3 Ark, 364. 
D. C.—Bryan v. Curtis, 26 App. 95; 
Roberts v. Bradfield, 12 App. 453 


paff 175 Us 

ed. 168]. 
Fla.—Sarasota Ice, etc., Co. v. Lyle, 

53 Fla. 1069, 43 S 602; Gibson v. Tut- 


S. 291,20 S€t 121, 44.1. 


tle, 53 Fla. 979, 43'S 310; Florida 
Land Rock Phosphate Co, v. An- 
derson, 50 Eula. 50%, 516, '39 S’*392); 


Rawls v. Tallahassee Hotel Co., 43 
Hila, 8288.23) "S. 2373" Craver=v. ‘spen- 
cer, 40 Fla. 135, 23 S 880; Robinson 
v. Howe, 35 Fla. 73, 17 S 368. 

Tll.— Krueding v. Chicago Dock, etc., 


Co., 285 Ill. 79, 120 NE 478; Riley 
v. Webb, 272 Ill. 537, 112 NE 340; 
Nolan v. Barnes, 268 Ill. 515, 109 


NE 316; Larson v. Glos, 235 Ill, 5&4, 
85 NE 926; Dowie v. Sutton, 227 Ill. 
183, 81 NE 395, 118 AmSR 266; Gor- 
don v. Johnson, 186 Ill. 18, 57 NE 790; 
Knopf v. Chicago Real Est. Bd., 173 
Tll. 196, 50 NE 658; Johnson y. Huber, 
134 Ill. 511, 25 NE 790 [quot Wal- 
lach vy. Billings, 195 Ill, A. 605, 619]; 
Farmers’ Nat. Bank v. Sperling, 113 
Tll. 273; Washburn, etc., Mfg. Co, v. 
Chicago Galvanized Wire Fence Co., 
109 Ill. 71, 678; Hopkins v, Roseclare 
Lead Co., 72 Ill. 378; Conwell v. Wat- 
kins, 71 Ill. 488; Lynch v. Rotan, 39 
Tll. 14; Prentice v. Kimball, 19 Ill. 
320; Whitney v. Mayo, 15 Ill. 251; 
Scott v. Bennett, 6 Ill. 646; Spear v. 
Campbell, 5 Ill, 424; Herrington v. 


|; Hubbard, 2 Ill. 569, 33 AmD 426; Wal- 


lach y. Billings, 195 Ill. A. 605, 619; 
Zelle v. Workingmen’s Banking Co., 
10 Ill. A. 335. 

Iowa.—Tod vy. Crisman, 123 Iowa 
693, 99 NW 686; Swan v. Clark, 36 
Iowa 560. 

Kan.—Shearer v, Murphy, 63 Kan. 


been overruled for formal 
also it may be raised for the first time on appeal, 


failure to raise 
made for the first time at the hearing,!® or on ap- 
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defects.17 So 


for reversal notwithstanding the 
it below.%s But an objection 


537, 66 P 240. 

Ky.—Young vy. Pate, 3 Dana 306. 

Me.—Morse vy. Machias Water Pow- 
er, ete., Co., 42 Me.*119. 

Mo.—O’Fallon v. Clopton, 89 Mo. 
284, 1 SW 302. 

N. J.—McLaughlin v. Van Kueren, 
21 N. J. Eq, 379; Berryman v. Gra- 
ham, 21 N. J, Eq. 370. 

N. Y.—Pirsson v. Gillespie, 4 NYS 
691; Hallett v. Hallett, 2 Paige 15. 

Pa.—Hartley v. Langkamp, 243 Pa. 
550, 90 A 402. 

Va.—Lynchburg Iron Co. vy. Tayloe, 
79 Va. 671; Clayton v, Henley, 32 
Gratt. (73 Va.) 65; Armentrout v. 
Gibbons, 25 Gratt. (66 Va.) 371; Tay- 
lor v. Spindle, 2 Gratt. (43 Va.) 44; 
ee aan v. Starke, 3 Munf. (17 Va.) 


W. Va.—Walbrecht v. Holbrook, 66 
W. Va. 296, 66 SE 335; Gall v. Gall, 50 
W. Va. 523; 40 SE 380; Hitchcox v. 
Hitchcox, 39 W. Va. 607, 20 SE 595; 
Cook v. Dorsey, 38 W. Va. 196, 18 
SE 468; Morgan vy. Blatchley, 33 W. 
Va. 155, 10 SE 282. 

Wis.—McDougald vy. New Richmond 
Roller Mills Co., 125 Wis. 121, 
NW 4, cc ltt 
See also Appeal and Error. § 680. 

[a] Right to object may be waived 
by stipulation to the effect that the 
absent party would disclaim any in- 
terest. Karren y. Rainey, 30 Utah 
7, 838 P 333 (bill to quiet title). 

[b] Conclusiveness of record.— 
Where at the time of entering a final 
decree there is nothing in the record 
to show a lack of necessary parties 
to the suit, such fact cannot.after- 
ward be made to appear, the correct- 
ness of the decree being determined 
by the record as it was at the time 
it was pronounced. Fulton v. Mes- 
senger, 61 W. Va. 477, 56 SE 830, =. 

19. Holcomb vy. Mosher, 50: Mich. 
252, 15 NW 129; Kean v. Johnson,- 9 
N. J. Eq. 401; Dias v. Bouchaud,: 10 
Paige 445 [rev on other grounds: 1 
NY... 202 


“Tf the defendant does not for any 
reason think fit to take the objection 
before, the defect may be availed 
of, to a limited extent, at the final 
hearing upon the pleadings ana 
proof. But, when thus delayed, the 
objection receives far less favor from 
the court, and its allowance is said 
to depend to some extent upon sound 
discretion. If there be an omission 
of an indispensable party, so that a 
complete decree cannot be made with- 
out him, the court will itself, ex mero 
motu, take notice of the fact, and di- 
rect the cause to stand over, in order 
that such new party may. be added; 
or dismiss the bill, when the plaintiff 
is chargeable with laches, In- such 
cases it must appear that the decree 
will have the effect of depriving the 
party omitted of his legal rights. 
Where the defect is formal and tech- 
nical merely, and is only objected to 
at the hearing, and especially if other 
parties are needed only for the de- 
fendant’s protection, the decree will 
not be delayed if the nonjoinder pro- 
duces no other prejudice to the rights 
of parties before the court.” Schwoer- 
er v. Boylston Market Assoc,. 99 
Mass, 285, 295. 

[a] On general demurrer.—The 
court will be indisposed to listen to 
the objection at the hearing of a 
general demurrer. Kean y. Johnson, 
9 NG Ji Eg. 401. 

{b] Purchasers pendente lite.—Up- 
on objection at the hearing the court 
is not bound to take notice of any in- 
terest in the subject of the suit ac- 
quired by purchase since the suit was 
commenced. Ccok: v.’ Mancius, ~ 5 
TONS. Chie CNe Yo aeooe 

[ec] Interest at commencement of 
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peal 2° is not favored and will not be sustained un- 
less the absent parties are clearly indispensable.*' 
But where the interest of the absent party does not 
appear from the pleadings, and is disclosed for the 
first time by the evidence, the court should refuse to 
Where defendant 
states in the answer that he does not waive a demur- 
rer to the bill for want of ‘‘proper parties,’’ it is 
sufficient to save defendant’s right to object to 


proceed until he is brought in.”? 


want of necessary parties.?* 
[§ 324] 


suit.—Where defendant objects. at 
the hearing, on the ground of non- 
joinder of a party in interest, he must 
show clearly that such interest ex- 
isted at the commencement of the 
suit. Cook vy. Mancius, 5 Johns. Ch. 
CN Ya)8 9. é 

{d] Party by representation.—The 
objection will not be entertained 
where the interest of the absent per- 
son is represented by- defendant. 
Seta v. Swallow, 27 N. J. Ea. 

78. 
20. Sanders v, Godley, 23 Ala. 473, 
477; Landram v. Jordan, 25 App. (D. 
Cy) 229 aff 203-U. S. 56, 27. .SCt; 17, 
51 L. ed. 88]. 
“The objection to a bill for want 
of proper parties will not be enter- 
tained, if made for the first time in 
this court, unless the case shows the 
omission of a party whose connection 
is indispensable to the just and final 
decision of the matters in controver- 
sy.’ Sanders v. Godley, supra. 
[a] Except in a very strong case 
the objection ought not to prevail on 
appeal. Mechanics Bank y. Seton, 1 
Pet. (U. S.) 299, 7 L. ed. 152. 
{b] Indispensableness not proved.— 
If a party is indispensable only in the 
light of an allegation which is not 
proved, judgment will not be reversed 
for his omission. Knox v. Clark, 15 
Colo. A. 356, 62 P 334, 
{c] Presumptions.—Where the na- 
ture of the bill requires a particu- 
lar class of persons to be parties, 
as heirs of a certain person, it will 
not be presumed that defendants 
named in the bill are the persons and 
all the persons constituting such 
class, but such fact must be pleaded. 
Young v. Pate, 3 Dana (Ky.) 306. 
21. Cutler. v. Tuttle, 19 N. J, Eq. 
' 549. See also infra § 324. 

22. Nolan v. Barnes, 268 Ill. 515, 
109 NE 316; Lovett v. Eastern Oil Co., 
68 W. Va. 667, 70 SE 707, AnnCas 


1912B 360. 

23. Nolan y. Barnes, 268 Ill. 515, 
109 NE 316. 

24. U. S.—California Electrical 


Works v. Finck, 47 Fed. 583; Adams 
v. Howard, 22 Fed. 656, 23 Blatchf. 
27; Bowman v. Wathen, 3 F. Cas, 
No. 1,740, 2 McLean 376 [aff 1 How. 
189, 11 L. ed, 97]; Florence Sewing- 
Mach. Co. v. Singer Mfg. Co., 9 F. 
Cas, No. 4,884, 8 Blatchf. 113; Wal- 
lace v. Holmes, 20 F. Cas. No. 17,100, 
9 Blatchf. 65. 

Ala.—Lehman v. Greenhut, 88 Ala. 
478, 7 S 299; Chapman vy, Peebles, 
84 Ala. 283, 4 S 278; Prout v. Hoge, 
57 Ala. 28; Thcrnton v. Neal, 49 Ala. 
590; Ozley v. Ikelheimer, 26 Ala. 332; 
Sanders v. Godley, 23 Ala. 473; Wood- 
ward v, Wood, 19 Ala. 213; McMaken 
v. McMaken, 18 Ala. 576; Alderson v. 
Harris, 12 Ala. 580. 

Ark.—Oliphant v. Hartley, 32 Ark. 


ane Gossett v. Kent, 19 Ark. 

Colo.—Peck v. Peck, 33 Colo. 421, 
80 P 1063: 

Conn.—Chambers vy. Robbins, 28 
©onn. 552; Merguson vy. Fisk, 28 
Conn, 501; Hartford v. Chipman, 21 
Conn. 488. 


D, C.—Landram v. Jordan, 25 App. 
29 malate 2080 US. 56, 20 SCt, 174 bl 


L. ed, 88]. 
Ga.—Brunswick vy. Finney, 54 Ga. 


317. 


(2) Nonjoinder of Proper but Not In- 


EQUITY 


appeal.?* 


Ill.—Prentice v. Kimball, 19 fl. 
320. 

Iowa.—Postlewait v. Howes, 3 lowa 
365; De Louis v. Meek, 2 Greene 55, 
50 AmD 491, 

Ky.—McGuire v. Stewart, 1 T. B. 
Mon, 189. 

Me.—Evans vy. Chism, 18 Me. 220. 

Md.—Bosley v. Susquehanna Canal, 
3. Bland 68, 

Mass.—Schwoerer v. Boylston Mar- 
ket Assoc., 99 Mass, 285. 

Mich.—Lockwood v. Lockwood, 124 
Mich. 627, 88 NW 613; Powers v. Hib- 


bard, 114 Mich. 533, 72 NW_ 339; 
Snook vy. Pearsall, 95 Mich. 534, 55 
NW 459. 


Minn.—Disbrow v. Creamery Pack- 
age Mfg. Co., 104’Minn. 17, 115 NW 
(hey Ve 

Miss.—Harding vy. Cobb, 47 Miss. 
599; Griffin v. Lovell, 42 Miss, 402. 

Mo.—Farmers’, ete., Bank v. Rob- 
inson, 96 Mo. A. 385, 70 SW 372. 

N. J.—Lyman v. Place, 26 N. J. Eq. 
30; Voorhees y. Melick, 25 N. J. Hq. 
523; Annin v, Annin, 24 N. J. Eq. 184; 
Sweet v. Parker, 22 N. J. Eq. 453; 
Hinchman y, Paterson Horse R. 
17 N.. J,-Ea: 76, 86 AmD 252: 
Doren v. Robinson, 16 N. J. Eq. 256; 
Kean y. Johnson, 9 N. J. Eq. 401. 

. Y.—Potter vy. Ellice, 48 N. Y. 
321; Durand v. Hankerson, 39 N. Y. 
287; Donovan v. Twist, 105 App. Div. 
171, 93 NYS 990; Lorillard v. Coster, 
5 Paige 172 [rev on other grounds 14 
Wend. 265]; Watertown vy. Cowen, 4 
Paige 510, 27 AmD 80; Child v. Brace, 
4 Paige 309; Harder v. Harder, 2 
Sandf, Ch. 17. 

N. D.—Van Gordon y. Goldamer, 16 
N. D. 323, 1183 NW 609, 

Or.—Cooper y. Thomason, 30 Or. 
161, 45 P 296. 

S. C.—Anderson v. Baughman, 69 
S. C. 38, 48 SE 38; Featherston v. 
Norris, 7 S. C. 472, 

Tenn.—Luttrell v, Knoxville, etce., 
R. Co., 119 Tenn, 492, 105. SW 565, 
123 AmSR 737. 

Tex.—Jasper, etc., R. Co. v. Peek, 
(Civ. A.) 102 SW 776. 

Vt.—Smith y. Bartholomew, 42 Vt. 
356; Page v. Olcott, 28 Vt. 465; Day 
v. Cummings, 19 Vt. 496. 

Va.—Clayton vy. Henley, 32 Gratt. 
(68 Va.) 65; Vaiden v. Stubblefield, 
28 Gratt, (69 Va.) 153. 

Wash.—Budlong _v. 48 
Wash. 645, 94 P 478, 

[a] A court of equity may disre- 
gard formal objections to defect of 
parties which are not seasonably 
taken, but are delayed until the hear- 
ing, where the parties before the 
court and the condition of the cause 
are such that justice can be done, or 
the rights of any persons interested 
but not joined can be saved in the 


Budlong, 


eegtes: Smith v. Bartholomew, 42 Vt. 
356. 

{b] If objection is not made early 
it is not the duty of the court to 


delay the cause because of the ab- 
sence of such a party. Brooks vy. 
Fowle, 14 N. H. 248. 

_[c] Before cross bill.—The objec- 
tion should precede the filing of a 
cross bill. Plum vy. Smith, 56 N. J. 
Eq. 468, 39 A 1070. 

{d] The English chancery per- 
mitted an objection to be noted at 
the hearing (1) (1 Daniell Ch. Pr. 


dispensable Parties. 
joinder of merely proper but not indispensable par- 
ties must be raised in limine by plea, answer, or de- 
murrer, and if not so raised the defect is waived 
and is not available at the hearing,?* or on motion 
for rehearing or new trial,?> or on a bill of re- 
view,?° nor can it be raised for the first time on 
Where the parties omitted are necessary 
only for the purpose of protecting defendant from 
further litigation, the court may, in its discretion, 
disregard the objection if first raised at the hear- 


[§§ 323-304 


As a general rule the non- 


the merits were discussed (Jones y. 
Jones, 3 Atk. 111, 26 Reprint 867). 
[e] In Pennsylvania the objection 
may be taken at the hearing but not 
thereafter. Brown vy. Gray, 2 Kulp 


136. 
Hunt v. Doyal, 128 Ga. 416, 57 


25. 
SE 489. 

26. Landram v. Jordan, 25 App. 
(DHE!) 291" fatk*203 U.S) 156) 27 Set 
17, 51 L. ed. 88]; Hill v. Bowyer, 18 
Gratt, (59 Va.) 364. 

{a] Rule applied.—The objection 
that the widow of the testator’s son 
should have heen made a party to a 
bill to review a decree declaring that 
a trust created by the will in favor 
of the testator’s grandchildren vio- 
lated the rule against perpetuities 
is too late when first raised on the 
hearing of a demurrer to the bill of 
review, where the fact of her exist- 
ence does not appear of record. Lan- 
dram y. Jordan, 203 U. S. 56, 27 SCt 
ait" L. ed. 88. [aff 25 App. (D.°C.) 

_[b] Omission of cosurety.—A prin- 

cipal and surety cannot by bill to 
open a decree against them object 
that another surety had not been 
brought in. Hill v. Bowyer, 18 Gratt. 
(59 Va.) 364. 

Grounds for bill of review see infra 
$§ 899-963. 

27. U. S.—McBurney vy. Carson, 99 
WW Soph 60; 25 Lay eds AS sit Careviuve 
Brown, 92 U. S, 171, 23 L. ed. 469; 
People’s Tel., etc., Co. v. East Ten- 
ree ee Tel. Co., 103 Fed, 212, 43 CCA 

Ala.—Andrews v. Hobson, 23 Ala. 
219. See also Brandon y. Cabiness, 
10 Ala, 155 (objection that assignee 
in bankruptcy was not made party 
by bill of revivor waived by stipula- 
tion below). 

Conn.—Cogswell v. Norwich Second 
Nat, Bank, 76 Conn, 252, 56 A 574; 
Chambers vy. Robbins, 28 Conn. 552; 
Bunnell vy. Read, 21 Conn. 586; Bald- 
win v. Norton, 2 Conn, 161. 

D. C.—McGowan vy. Elroy, 28 App. 
86; Slater vy. Hamacher, 15 App. 558. 

Fla.—Florida East Coast R. Co. v. 
Worley, 49 Fla, 297, 38 S 618. 

Ga.—Brumby v. Harris, 107 Ga. 257, 
33 SE 49; Clark v. Beall, 39 Ga. 533. 

Ill.—Winter v. Dibble, 251 Ill. 200, 
95 NE 1083; Mantonya y. Reilly, 184 
Ill. 183, 56 NE 425; Turpin v. Dennis, 
139 Ill. 274, 28 NE 1065; Conwell v. 
Watkins, 71 Ill. 488; Burger vy. Pot- 
ter, 32 Ill, 66; Scott v. Bennett, 6 Ill. 
646; Webb vy. Hollenbeck, 48 Ill. A. 
514. See also Battenhausen v. Bul- 
lock, 8 Ill. A. 212 [aff 108 Ill. 28] 
(objection in answer not sustained 
by proof), 

Iowa.—Hanks vy. North, 58 Iowa 
396, 10 NW 785. 

Ky.—West v. dh Aimee 
Marsh. 108. 

Pea cs ta v. McKenna, 14 Md. 

Mass.—Jewett vy. Tucker, 139 Mass. 
566, 2 NE 689. 

Mich.—Snook y. Pearsall, 95 Mich. 
534, 55 NW 459. 

Miss.—Chamberlin-Hunt Academy 
v. Port Gibson Brick, ete., Co., 80 
Miss. 517, 32 S 116, 484; Truly v: 
Lane, 15 Miss. 325, 45 AmD 305. 

N. J.—McLaughlin vy. Van Kueren, 
21 N. J. Eq. 379; Berryman v. Gra- 


Sanders, 


p 387); (2) but. generally not after| ham, 21 N. J. Eq. 370. 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
$ “ 


Pe I 


"88 324-395) 


ing.?* A defendant may waive his right to object, 
where there is no defect of indispensable parties, 
not only by failing to object at the proper time and 
in a proper manner, but also by consenting to a 
decree,*® by answering in such a way as to show 
that a party necessary under the averments of the 
bill 1s not so,°° or it seems by objecting to the bill 


only on other grounds.*1 


[§ 325] f. Dismissal, Reversal, and Amendment 
to Remedy Defect. Dismissal generally. It has been 
said that a bill in equity is never dismissed for 
want of parties,>* and it is undoubtedly the general 


N. Y.—Bauman v. Kuhn, 57 Misc. 
OLS 20 108" NYS 7732 

N, D.—Van Gordon v. 
N. D. 323, 113 NW 609. 

Tenn.—Reeves v. Dougherty, 7 
Yerg. 222, 27 AmD 496. 

Va.—Moore v. George, 10 Leigh (37 
Va.) 228, 

See also Appeal and Error § 679. 

28. Schwoerer vy. Boylston Market 
Assoc., 99 Mass. 285; Voorhees v. 
Melick, 25 N, J. Eq. 523; Cutler v. 
Tuttle, 19 N. J. Eq. 549; Dias v. Bou- 
chaud, 10 Paige 447 [rev on other 
srounds lO New Y. 7201 ]: 

29. Livingston v. Woodworth, 15 
How. (U. S.) 546, 14 L. ed. 809. 
ok Daughbrill v. Helms, 53 Ala. 


Goldamer, 16 


6 
ey Brown v. Gray, 2 Kulp (Pa.) 
32. Hutchinson vy. Reed, Hoffm. 


(N. Y.) 316, 320; Jones v. Jones, 3 
Atk. 110, 26 Reprint 867. 

“Since the decision in the House 
of Lords, in Green y. Poole, 5 Bro. 
P. C. 504, 2 Reprint 825, bills are 
never dismissed at the hearing for 
want of parties; at any rate where 
the objection is not taken by answer, 
except wkere the court sees that if 
those parties were before it, the bill 
would be dismissed, or where they 
have been omitted in bad faith.” 
Hutchinson y. Reed, ‘supra. 

33. U. S.—Minnesota v. Northern 
Securities Co., 184 U. S. 199, 22 SCt 
308, 46 L. ed. 499; Story v. Livings- 
ton, 13 Pet. 359, 10 L. ed. 200; Hunt 
v. Wickliffe, 2 Pet, 201, 7 L. ed. 397; 
Milligan v. Milledge, 3 Cranch 220, 
2 L. ed. 417; Rogers v. Penobscot 
Min. Co., 154 Fed. 606, 83 CCA 380; 
Blanchard v. Bigelow, 109 Fed. 275; 
Bowman y. Wather, 3 F. Cas. No. 
1,074, 2 McLean 376 [aff 1 How. 189, 
11 L. ed. 97]; Hammond v. Hunt, 11 
F. Cas. No. 6,008, 4 Bann. & A. 111; 
Hoxie v. Carr, 12 F. Cas. No, 6,802, 
Smith (¢Ind.) 173; Picquet v. Swan, 
19 F. Cas. No. 11,135, 5 Mason 561; 
Wood v. Dummer, 30 F. Cas. No. 17,- 


-944, 3 Mason 308. 


Ala.—Colbert v, Daniel, 32 Ala. 314; 
Rugely v. Robinson, 10 Ala, 702. 

Alaska.—Dryden v. Sewell, 2 Alas- 
ka 182. 

Conn.—Judson v. Metropolitan 
Wash. Mach. Co., 33 Conn. 467; Pot- 
ter v. Holden, 81 Conn. 385; New Lon- 
don Bank v. Lee, 11 Conn. 112, 27 
AmD 713; Nash v. Smith, 6 Conn, 421. 

Fla.—Price v, Stratton, 45 Fla. 535, 
33 S 644. 

Ga.—Ferrill v. Perryman, 34 Ga. 
576; Hightower v. Mustian, 8 Ga. 506. 

Jill. Emmerson v. Merritt, 249 Ill. 
538, 94 NE 955; Knopf v. Chicago 
Real Ist. Bd., 173 Ill. 196, 50 NE 658; 
Howell v. Peoria, 90 Ill. 104; Atkins 
v. Billings, 72 Tll, 597; Thomas. v- 
Adams, 30 Ill. 37; Knapp v. Marshall, 
26 Ill. 63; Geist v. Rothschild, 90 Ill. 
A. 324; Kerfoot v. Peo., 51 Ill. A. 409; 
Stelzick v. Weidel, 27 Tl. A. 177. 

Ind.—Dart v, McQuilty, 6 Ind. 391. 

Kan.—Voss v. Union School Dist. 
No. 11, 18 Kan, 467. 

Ky.—Hendrick v. Robinson, 7 Dana 
165; Hoofman v. Marshall, 1 J. J. 
Marsh. 64; Turner v. Cox, 5 Litt. 175; 
Bodley v. Ross, 3 A. K. Marsh, 622. 

Me.—Marston v. Humphrey, 24 Me. 
513: Hussey v. Dole, 24 Me. 20; Felch 
v. Hooper, 20 Me. 159. 

Mass.—Case v. Minot, 158 Mass. 


EQUITY 


577, 33 NE 700, 22 LRA 536; Schwo- 
erer v. Boylston Market Assoc., 99 
Mass. 295, 

Mich.—Holcomb v, Mosher, 50 Mich. 
252, 15 NW 129; Woodward v. Clark, 
15 Mich. 104. 

Miss.—Burroughs vy. Jones, 78 Miss. 
235, 28 S 944. 

N. J.—Shephard v. New Jersey 
Cons. Water, etc., Co., 73 N. J. Eq. 
578, 74 A 140; Ball v. Ward, 72 N. J. 
Eq. 440, 68 A 343; Wilson v. Amer- 
icanmRalacél Cari Cov W6hageINe Le Ed. 
262, 58 A 195; Kempton y. Bartine, 
60 N. J. Hq. 411, 45 A 966 [aff 59 
N. J. Eq. 149, 44 A 461]; Morgan v. 
Rose, 22 N. J. Eq. 583. 

N. Y.—Peo. v. Clark, 70 N. Y. 518; 
Empire State Sav. Bank y. Beard, 81 
Hun 184, 30 NYS 756 [rev on cther 
grounds 151 N. Y. 638 mem, 45 NE 
1131 mem]; Shaver y. Brainard, 29 
Barb. 25; Van Epps vy. Van Deusen, 
4 Paige 64, 25 AmD 516; O’Brien v. 
Heeney, 2 Edw. 242, 

N. C.—Webber v. Taylor, 58 N. C. 
36; Caldwell v. Blackwood, 54 N. C. 
274; Gordon vy. Holland, 38 N. C. 362. 


Or.—Wheeler vy. Lack, 37 Or. 238, 
61 P 849. 
Pa.—Delaware River Quarry, etc., 


Co. v. Bethlehem, etc., St. R. Co., 7 
North. Co. 194. 


Vt.—Ainger v. White, 85 Vt. 446, 
82 A 666. 
Va.—Pulliam vy. Winston, 5 Leigh 


(32 Va.) 324; Allen v. Smith, 1 Leigh 
(28 Va,) 231. : 

Wash.—Rodda v. Needham, 78 
Wash. 636, 139 P 628. 

W. Va.—Hill v. Proctor, 10 W. Va. 
59; Stewart v. Jackson, 8 W. Va. 29. 
Wis.—Orton y. Knab, 3 Wis. 576. 

fa] On demurrer the bill should 
not be dismissed, but should be al- 
lowed to stand over with leave to 
amend by adding the omitted parties 
Chapman v. Peebles, 84 Ala. 283, 4 
S 273; Lilly v. Tobbein, 103 Mo. 477, 
15 SW 618, 23 AmSR 887; Seymour 
v. Long Dock Co., 17 N. J. Eq. 169; 
Melick v. Melick, 17 N. J. Hq. 156; 
Reed v: Reed, 16 N. J. Eq. 248; Plum- 
ley v. Plumley, 8 N. J. Eq. 511; Smith 
v. Kornegay, 54 N. C. 40; Gordon v. 
Holland, 38 N. C. 362; Gray v. Hays, 
7 Humphr. (Tenn,) 588. 

[b] Costs will usually be imposed 
upon the complainant where the bill 
is allowed to stand over with leave 
to amend. Van Epps v. Van Deusen, 
4 Paige (N. Y.) 64, 25 AmD_ 516; 
Webber v. Taylor, 58 N. C. 36; Guth- 
rie v. Sorrell, 41 N. C. 13. 

[c] A bill dismissed for an insuf- 
ficient reason will be reinstated on 
appeal, although there is a defect of 
parties. Grimshaw v. Walker, 12 Ala. 
101. 

{d] Gross bills (1) are within the 
rule and should not be dismissed for 
want of parties without allowing op- 
portunity to amend. Price v. Strat- 
ton, 45 Fla. 535, 33-S 644; Haberman 
v. Kaufer, 60 N. J. Eq. 271, 47 A 48; 
Wooster v. Cooper, §6 N. J. Hq. 759, 
36 A 281. (2) But leave so to amend 
a cross bill may be denied where the 
cause has been pending for a long 
time, and should not longer be de- 
layed. Wickliffe v. Lee, 4 Dana (Ky.) 
30. 

34. U. S—Hooey v. Wilson, 9 
Wall, 501, 19 L. ed. 762; Hubbard v. 
Manhattan Trust Co., 87 Fed. 51, 30 
CCA 520. 
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rule that, however and whenever the objection is 
raised, the bill will not be peremptorily dismissed, 
but will be allowed to stand over in order to afford 
plaintiff an opportunity of bringing in the necessary 
parties by amendment,** for the defect of non- 
joinder is generally curable by amendment,** and 
where the defect can be remedied or relief given, 
the bill will not ordinarily be dismissed for non- 
joinder of parties.** 
miss a bill on an objection for nonjoinder without 
giving plaintiff leave and opportunity to bring in 
the necessary parties by amendment.°¢ 


It is reversible error to dis 


The suit 


Ala.—Floyd v. Ritter, 65 Ala. 501. 
one C.—Green v. McIntire, 39 App. 


Ill.—Atkins y. Billings, 72 Ill. 597. 

Mass.—Noyes y. Bragg, 220 Mass. 
106, 107 NE 669. 

Miss.—Murphy v. American Soda 
Fountain Co., 86 Miss. 791, 39 S 100; 
Whitney v. Cotten, 53 Miss. 680. 

Mo.—Lilly v. Tobbein, 103 Mo. 477, 
15 SW 618, 23 AmSR 887. 

N. H.—Perham v. Haverhill Fibre 
COnnG4: Nin Fey 25) eA Bae 

N. J.—Melick v. Melick, 17 N. J. 
oe 156; Reed v. Reed, 16 N. J. Hq. 
ae C.—Gordon v. Holland, 38 N. C. 

Pa.—Findley v. Warren, 244 Pa. 64,. 
90 A 457, 

Va.—Holland vy. Trotter, 22 Gratt. 
(63 Va.) 136. 

Wash.—Rodda_v. Needham, 78 
Wash, 636, 139 P 628. 

W. Va.—Rexrcad v. Raines, 63 W. 
Va. 511, 60 SE 495. 

{a] Bill without equity—wWhere, 
upon the allegations in the bill, 
plaintiff must necessarily fail even if 
an omitted party is brought in, an 
amendment will not be allowed. 
Mickles v. Rochester City Bank, 11 
Paige (N. Y.) 118, 42 AmD 103 note. 

{b] New cause of action.—An 
amendment of the bill will not be 
allowed if it will, in effect, by the 
introduction of new parties, change 
the aspect of the bill and amount - 
to the institution of a new suit. New 
Mexico Land Co., Ltd. v. Elkins, 20 
Fed. 545, 22 Blatchf. 203; Goodyear 
Va. ‘Bourn, 10) i. Cas. Nov s0;061-as 
Blatchf. 266; Jameson v. Deshields, 
3 Gratt. (44 Va.) 4. \ 

[c] Class suits.—Where a bill is 
filed by one of a class in his own 
right, the court- will permit an 
amendment so as to make plaintiff 
sue on behalf of himself and the rest 
of the class even on final hearing. 
Larkin v. Wikoff, 75 N. J. Eq. 462, 
72 A 98, 79 A 365 [aff 77 N. J. Eq. 589, 
78 A 1134]. 

Amendments relating to parties see 
infra § 623. 

35. Bunce v. Gallagher, 4 F. Cas. 
No. 2,133, 5 Blatchf. 481; Manning v. 
Klein; 4: Pa. Dist. 2785 AyPawGows255 
Jameson vy. Deshields,' 3 Gratt, (44 
Va.) 4; Milligan v. Mitchell, 3 Myl. 
& C. 72, 14 EngCh 72, 40 Reprint 852. 

[a] Tilustration.—Although a bill 
asks relief for the complainant and 
another not a party to the suit, yet 
if the averments show that com- 
plainant is entitled to the relief inde- 
pendent. of the other party the bill 
is not objectionable on the ground 
of want of a necessary party, al- 
though the relief cannot be allowed 
to such other party. Ridgely v. Wil- 
mer, 97 Md. 725, 55 A 488. 

[b] A suggestion or affidavit show- 
ing that other parties should be 
brought in may justify an order for 
that purpose, but not a dismissal of 
the bill. Peterson v. Poignard, 6 
B. Mon. (Ky.) 570; Williams v. Car- 
ter, 3 Dana (Ky.) 198. 

{c] Under the Georgia practice 
want of parties does not justify a 


judge in withholding his ‘sanction 
from a bill. Wyche v. Greene, 11 Ga. 
159s 

36. Rogers v. Penobscot Min. Co., 


154 Fed. 606, 83 CCA 380; Price v. 
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is merely suspended because of the defect,” but 
the court should not proceed until the absent parties 


are before it.°8 
Reversal and remand. 


or to direct a dismissal.*? 


Stratton, 45 Fla. 535, 33 S 644 (cross- 
DID) Ed Sv. Proctor;- 10) W. “Va. 59: 
Stewart v. Jackson, 3 W. Va. 29. But 
see Lusk v. Thatcher, 102 Ill. 60, 
(holding that the court is not bound 
to retain the bill so tkat necessary 
parties may be brought in). 

Sv. Hoxie vi'Carr, 12) BS Cas; No. 
6,802, 1 Sumn. 173. 

38. Banks vy. Green, 35 Ark. 84; 
Brown v. Johnson, 53 Me, 246; Mahr 
v. Norwich Union F. Ins. Soc., 127 
N.Y. 452, 28 NE 391 [rev 53° Hun 
388, 7 NYS 143]; Collin County School 
Trustees v. Stiff, (Tex. Civ. A.) 190 
SW 216. 

39. U. S.—O’Hara vy. McConnell, 
93 U. S, 150, 23 L. ed. 840; Hooey v. 
Wilson, 9 Wall. 501, 19 L. ed. 762; 
Tobin v. Walkinshaw, 23 F. Cas. No. 
14,008, McAll. 26. 

Ala.—Gibbs v. Hodge, 65 Ala. 366. 

Ark.—King v. Clay, 34 Ark. 291; 
Simms v. Richardson, OD OALTK S 29'C0 

Iowa.—Swan v. Clark, 36 Iowa 560. 

Ky.—Atterberry v. Knox, 8 Dana 
82. 

N. Y¥.—Mawhinney v. 


124 
App. Div. 609, 109 NYS 382. 
W. Va.—Holsberry v. Poling, 38 W. 
V2 186, 18 SE 485. 
U. S.—Williams v. Bankhead, 
19 Wall 563, 22 L. ed, 184; Caldwell 
v. Taggart, 4 Pet. 190, 7 ie ed. 828. 
_Ala.—Parker; v. Parker, 99 Ala. 239, 
13 S 520, 42 AmSR 48. 


liss, 


Ark.—Porter v. Clements, 3 Ark. 
364.° ; 

~ fll—tLarson vy. Glos, 235 Ill, 584, 
85° NE 926; Hopkins v. Roseclare 
Lead ‘Co., 72 Ill. 373. 

Ky. —Rogers v. Thomas, 1 B. Mon. 
390. 

Miss.—McPike v. Wells, 54 Miss. 


136. 

Tex,—Jasper, etc, R) Co. v. Peek, 
(Civ, A.) 102 SW 776. 

W. Va.—Moore y. Jennings, 47 W. 
Va. 181, 34 SE 793. 

[a] When not reversible error.— 
“Where the rights and interests of 
the persons not before the court can 
not be materially affected by the final 
decree, it should not be reversed for 
the omission to make them parties.” 
Deniston v. Hoagland, 67 Ill. 265, 269. 

41. Hooey v. Wilson, 9 Wall. (U. 
Spool, 19.9 ved a%625) Wanter. iv. 
Dibble, 551 1. 200, 95 NE 1093; Clark 
Vi Long, 4 Rand. (25 Va.) 451; Shep- 
pard v. Starke, 3 Munf. (17 Va.) 29): 
Ely ve eroctor, 910) “Wi. Va. 59 

{a] Express waiver.—If it appears 
on the face of the record that proper 
parties to the suit are wanting, the 
decree will be reversed, unless the 
objection was expressly relinquished 
in the court below. Sheppard v. 
Starke, 3 Munf. (17 Va.) 29 [appr 
Clark y. Long, 4 Rand. (25 Va.) 451]. 

Time of objecting and waiver of 
objections see infra §§ 323, 324. 

42. U. S.—Hooey v. Wilson, 9 
Wally. 502, 19 LL. ed. 762. 

Fila. —Tlorida Land Rock Phos- 
phate Co. v. Anderson, 50 Fla. 501, 
516, 39 S 392. 

Be —Miller v. Whittaker, 23 Il. 
4 


Iowa.—Postlewait v. Howes, 3 
Iowa 365; Kriechbaum v. Bridges, 1 
Iowa 14. 

Miss.—Wheeler v. Biggs, 12 S 596. 

Mo.—-O’Fallon y. Clopton, 89 Mo. 
284, 1 SW 302. 


So although nonjoinder 
is error °° for which the decree may be reversed,*° 
unless waived by failure seasonably to object,*! the 
appellate court should reverse the case with leave 
to plaintiff to bring in the proper parties by amend- 
ment,*2 or should at least leave it to the discre- 
tion of the lower court to permit an amendment 
An appellate court will 


EQUITY 


J 


aun Y.—Pirsson v. Gillespie, 4 NYS 
My 

N. C.—Roundtree v. McKay, 59 N. 
C. 87; Webber v. Taylor, 58 N. C. 36; 
Caldwell v. Blackwcod, 54 N. C. 274. 

Or.—Wheeler v. Lack, 37 Or. 238, 
61 P 849. 

Pa.—Hartley v. Langkamp, 243 Pa. 
550, 90 A 402 [foll Heck ‘vy. Collins, 
Zoe a, Oo LOOlAL pools 

Tex.—King vy. Throckmorton Coun- 
ty, Comrs”: Ct; 10) DexyCiv. A. 1145730 
SW 257. 

Va.—Jameson y. Deshields, 3 Gratt. 
(44 Va.) 4. 

W. Va.—Walbrecht v. Holbrook, 66 

W. Va. 296, 66 SE 335; Oneal v. Stim- 
son, 61 W. Va. 551, 56 SE 889; Reger 
v. Gall, 54 W.Va. 378, 46 SE 147; 
Gall v. Gall, 50 W. Va. 523, 40 SH 
380; Morgan yv. Blatchley, 33 W. Va. 
155, 10 SE 282; Hill v. Proctor, 10 
W. Va, 59. 
. [a] A case will be reversed and 
remanded so that necessary parties 
may be brought in where it appears 
that their rights have been adjudi- 
cated. Chartiers Oil Co. v. Moore, 56 
W. Va. 540, 49 SH 449. 


43. -Thompsont.'v. UClay.s7/_J.0 J. 
Marsh. (Ky.) 413. 
“Where proper parties are not 


properly before the court, the decree 
will be reversed, and the cause re- 
manded for further proceedings.” 
Crickard v.>Crouch, 41 W. Va. 503, 
23 SH 727 [quot Gall v. Gall, 50 W. 
Va. 523, 525, 40 SE 380]. 

Bennett, 5 Port. 
(Ala.) Jennings v. Davis, 5 
Dana (Ky.) 127. 

45. U. S—Goodman vy. Niblack, 
102 U. S. 556, 26 L: ed. 229; Hooey 
v. Wilson, 9 Wall. 501, 19 L. ed. 762; 
Shields v. Barrow, 17 How. 130, 15 
L. ed. 158; Hunt v. Wickliffe, 2 Pet. 
201, 7 L. ed. 397; Greenleaf v. Queen, 
1° Petry 188) 7% Lh. ed. 85% @Patton hv: 
Marshall, 173 Fed, 350, 97 CCA 610, 
26 LRANS 127; Jackson y. Hooper, 
171 Fed. 597; Victor Talking Mach. 
Co. v. American Graphophone Co., 


118 Fed. 50; Hoxie v. Carr, 12 F. 
Cas. No. 6,802, 1 Sumn. 173; ‘Jones 
Ve Brittan. 23m. 1Cass Nos 7,455. a 


Woods 667. 

Ala.—Phillips v. Threadgill, 37 Ala. 
93; Andrews v. Hobson, 23 Ala, 219; 
Goodman v. Benham, 16 Ala. 625; 
Singleton v. Gayle, 8 Port. 270. 

Ark.—Eddins v. Buck, 28 Ark. 507; 
Kirkpatrick v. Buford, 21 Ark. 268, 
76 AmD 363. 
aOR C.—Green vy. MeIntire, 39 

Ga.—Smith v. Mitchell, 6 Ga. 458. 

Ill.—Howell v. Foster, 122 Ill, 276, 
13 NE 527; Atkins v. Billings, 72 Ill. 
597; Stelzick v. Weidel, 27 Ill. A. 177. 
berm Sek v. Humphrey, 24 Me. 

Mass.—Bowers v. Cutler, 165 Mass. 
441, 48 NE 188. 

Mich.—Watson v. Lion Brewing 
Co., 61 Mich. 595, 28 NW 726; Bengley 
v. Wheeler, 45 Mich. 498, 8 NW 7a; 
Westcott v. Minnesota Min. Co., 23 
Mich. 145. 

Miss.—Burroughs v. Jones, 78 Miss. 
235, 28 S 944; Campbell v. Henry, 45 
Miss. 326. 

N. J.—Shepard v. New Jersey 
Cons. Water, etc., Co., 73 N. J. Ea. 
578, 74 A 140; Kempton vy. Bartine, 
SE Witte id il Dio 149, 44 A 461 [aff 60 


App. 


od 
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not reverse a decree for want of parties who ought 
properly to have been joined, provided sufficient 
parties were before the court to sustain the de- 
cree as rendered.** 

Nonjoinder is ground for dismissal, 
where plaintiff after objection fails or refuses to 
amend,** or where the absent party is indispensable, 
and the defect cannot be remedied because of the 
impossibility of bringing him in,*® in which ease 
the suit must be dismissed because unavoidably 
defective,*7 or where parties have been omitted 


however, 


N. J. Eq. 411, 45 A 966]. 

N. Y.—Buffalo Empire State Sav. 
Bank v. Beard, 81 Hun 184, 30 NYS 
756 [rev on other grounds 151 N.Y. 


638 mem, 45 NE 1131 mem]; Van 
Epps v. Van Deusen, 4 Paige 64, 25 
AmD 516. 


Pa.—Hartley v. Langkamp, 243 Pa. 
550, 90 A 402; Moore v. Hirsh, 13 
Pal DISt® (20:8se30 cPaniCorr 

W. Va.—Bragg yv. United Thacker 
Coal Co., 70 W. Va. 655, 74 SE 946. 

[a] Review of finding.—Where 
under the statutory equity rule the 
exercise of the court's discretion to 
dismiss a bill for nonjoinder of 
plaintiff depends upon the finding 
that the omitted party is a necessary 
one without whom no proper decree 
could be authorized, the question 
whether such omitted party is nec- 
essary in this sense is a matter 
which is open to review on an appeal 
from the order of dismissal. Ridgely 
v. Wilmer, 97 Md. 725, 55 A 488. 

46. Waterman vy. Canal-Louisiana 
Bank,' ete.,>+Co., 215. U4 S233; 30 SCt 
10, 54 L. ed. 80; Minnesota v. North- 
ern Securities Co., 184 U. S. 199, 22 
Sct 508, 46 L. ed. 489; New York 
City Fourth Nat. Bank v. New Or- 
leans; ete.,. R. .Co., 11 Walk » (Us S) 
624, 20 L. ed. 82; Shields v. Barrow, 
17 How. «CU. 'S.).0130;/ 15> LL. ed.44583 
Bogert v. Southern Pac. Co., 211 
Fed. 776; Hyams v. Old Dominion 
Co., 204 Fed. 681; Jackson vy. Hooper, 
171 Fed. 597; Jones v.° Gould, 149 
Fed. 153, 80 CCA 1; Bence vy. Galla- 
gher, 4 F. Cas. No. 2,133, 5 Blatchf. 
81; Picquet v. Swan, 19 F. Cas. No. 
17, 135, 5 Mason 561; Fiarper y. T. N. 
Hayes Co., 149 Ala. 174, 43 S 360; 
Hightower vy. Thornton, 8 Ga. 486, 52 
AmD 412; Smith v. Mitchell, 6 Ga. 
458; Walson v. American Palace Car 
Co. 67 Ne Jo Hgs 262,058 Ar 1:95. 

“When it appears to a court of 
equity that a case, otherwise present- 
ing ground for its action, cannot be 
dealt with because of the absencé of 
essential parties, it is usual for the 
court, while sustaining the objection, 
to grant leave to the complainant to 
amend hy bringing in such parties. 
But when it likewise appears that 
necessary and indispensable parties 
are beyond the reach of the juris- 
diction of the court, or that,. when 
made parties, the jurisdiction of the 
court will thereby be defeated, for 
the court to grant leave to amend 
would be_ useless.’’ Minnesota v. 
Northern Securities Co., 184 U. S. 
199, 246, 22 SCt 308, 46 L. ed. 499. 

[a] Knowledge of suit and oppor- 
tunity to appear.—Where such par- 
ties were named in the bill but were 
without the jurisdiction, it was held 
that the court might before proceed- 
ing require evidence that they had 
actual knowledge of the suit and an 
opportunity to appear. Lawrence v. 
Rokes, 53 Me. 110. 

{b] Where the court has no juris- 
diction of defcrdant as shown by the 
return of process, the bill will be dis- 
missed on motion. Parker vy. Porter, 
4 Yerg. (Tenn.) 81. 

[ec] Allegations of the bill are 
accepted as true for the purposes of 
the motion. Stack vy. O’Hara, 5 Leg 
Gaz- (Pas): 797%. 

a 47. See supra § 276 text and note 


For later cases, developments and changes in the law see cumultive Annotations, same title, page and note number, 


; i 


payment of costs by plaintiff. 


‘Mich. 352, 15 NW 129. 


‘dismissal 


§ 325] 


willfully and in bad faith,‘S or where plaintiff has 
been guilty of laches,4? or perhaps where a weak 
ease 1s presented on the merits.®° 
may be limited to those features of the case which 
necessarily affect the absent parties where such 
part 1s severable,*' and in any case the bill may he 


dismissed as to absent parties.°? 


Where the objection is taken in limine, it is a 
matter of course to dismiss the bill upon the allow- 
ance of the plea or demurrer, unless plaintiff takes 
issue on the plea, or obtains leave to amend upon 
Where plaintiff fails to amend 
before the hearing, it is discretionary with the 
-court to permit the cause to stand over on terms 
or to dismiss it,°* and if plaintiff fails to amend 
: Statutes or court 
rules provide in some jurisdictions that plaintiff 


the usual term.53 


the decree will be reversed.>* 


48. Rugely vy. Robinson, 10 Ala. 
702; Van Epps v. Van Deusen, 4 
Paige (N. Y.) 64, 25 AmD 516. 

49. Schwoerer v. Boylston Market 
Assoc., 99 Mass. 285. 

50. Westcott v. Minnesota Min. 
‘Co., 23 Mich. 145. 

51. General Inv. Co. v. Lake Shore, 
ae R. Co., 250 Fed. 160, 171, 162 CCA 

“A bill is not, however, to be dis- 
missed in its entirety because of the 
absence of a person who is indis- 
pensable to granting all the relief 
prayed, if there is any separable mat- 
ter as to which complete relief may 
-be given, not affecting the rights of 
such absent person.’ General Inv. 
Co. v. Lake Shore, etc., R. Co., supra. 

Parties with separable interests see 
Supra §§ 299, 300. ; 

52. Waterman y. Canal-Louisiana 
Bank; ete. Co.;) 215. Ui S:1/33,-.30;SCt 
10, 54 L. ed. 80; Grigsby v. Miller, 
231 Fed. 521. 

53. Van Epps v. Van’ Deusen, 4 
Paige (N. Y.) 64, 25 AmD 522, 

54. Binney’s Case, 2; Bland (Md.) 
99; Bowers v. Cutler, 165 Mass. 441, 
43 NE 188; Van Epps v. Van Deusch, 
4 Paige (N. Y.) 64, 25 AmD 516; 


Scholl v. Schoener, 1 Woodw. (Pa.) 
200. 
{a] Before final hearing.—The 


right to amend by making a new 
party defendant must be exercised 
‘before a final hearing on the merits, 
,or, at least, Such an amendment will 
not be allowed, if the cause has pro- 
‘ceeded to a final hearing, without the 
Ingra- 
ham vy. Dunnell, 5 Metc. (Mass.) 118. 

55. Hopkins v. Roseclare Lead Co., 
N20LI. S783 

[a] Where the answer discloses 
an interest in a third person, he must 
be made a_ party. Herrington v. 
Hubbard, 2 Ill. 569, 33 AmD 426. 

56. See statutory provisions and 
rules of court. See also Ridgely v. 
Wilmer, 97 Md. 725, 55 A 488 [con- 
struing General Equity Rules, rple 
35; Code Pub. Gen. L. art 16 § 163]; 
Anton v. Newmark, 182 App. Div. 
‘724, 170 NYS 268; Scholl v. Schoener, 
1 Woodw. (Pa.) 200. : 

Federal equity rules see infra § 350. 

Sy Se hussell. ve Clark, 7 


-Cranch 69, 3 L. ed. 271; Winter v. 
THudiow, 380°. Cas. No. 117,891,. 13 
Phila, (Pa.) 464. 


Iowa.—Postlewait v. Howes, 3 lowa 
365. 

Ky.—Thruston  v. 
Dana 126. 

Me.—Hussey v. Dole, 24 Me. 20. 

Mich.—Holecomb vy. Mosher, 


Masterson, 4 


50 


N. C.—Wekber v. Taylor, 58 N. C. 
36; Guthrie v. Sorrell, 41 N. C. 13. 

Pa.—Moore v. Hirsh, 30 Pa. Co: 1: 

[a] Statement of practice as to 
and amendment.—(1) 
“There seems to be some little doubt 


‘as to the practice of this court in 
‘dismissing the bill for want of proper 


parties, or in permitting the com- 
plainant to amend or to file a supple- 


EQUITY 


The dismissal 


sent parties.°§ 


mental bill for the purpose of bring- 
ing the proper parties before the 
court. I apprehend the whole diffi- 
culty on this subject has arisen from 
a want of attention to the distinction 
between those cases where the objec- 
tion is taken by the defendant at the 
proper tithe, and in the proper form, 
by plea, answer, or demurrer, and 
those where he neglects to make the 
objection until the hearing of the 
cause. If the objection is taken by 
plea or demurrer, it is a matter of 
course to dismiss the complainant’s 
bill upon the allowance of the plea 
or demurrer, unless the complainant 
takes issue on the plea, or obtains 
leave to amend upon the usual terms. 
But the defendant is not bound to 
plead or demur. He may make the 
objection in his answer, and may 
have the same benefit of the objec- 
tion at the hearing as if it had been 
taken by plea or demurrer. Where 
the objection is made in the answer, 
the proper course for the complain- 
ant is to amend his bill, so as to 
bring the proper parties: before the 
court before any further expense has 
been made in the cause. If he neg- 
lects to do this, it will rest in the 
discretion of the court, at the hear- 
ing, to permit the cause to stand 
over, upon the payments of all such 
costs as he may have unnecessarily 
subjected the adverse party to by 
his neglect, for the purpose of ena- 
bling him to bring the proper par- 
ties before the court, or to dismiss 
the bill_with costs. See Baldwin v. 
Lawrence, 2 Sim. & St. 18, 57 Reprint 
251; Greenleaf v.. Queen, 1 Pet. (U. 
S.) 138, 7 L. ed. 85. And if the bill 
is dismissed at the hearing for want 
of proper parties, it should not be 
dismissed absolutely, as that might 
bar a future suit against the same 
defendants, in which all other neces- 
sary parties were brought before the 
court. See Craig v. Barbour, 2 J. J. 
Marsh. (Ky.) 220; Thompson y. Clay, 
3 T. B. Mon. (Ky.) 359, 16 AmD 108. 
The proper course in such a case, if 
the cause is not permitted to stand 
over, is to dismiss the bill without 
prejudice to the claim or right of 
the complainant in any future litiga- 
tion. If the iefendant makes no 
objection for want of proper parties, 
either by plea, answer, or demurrer, 
and raises that objection for the first 
time at the hearing, the bill should 
not be dismissed where the defect 
can be remedied by an amendment or 
a supplemental bill, provided the com- 
plainant elects to bring the proper 
parties before the court within a 
reasonable time. Garland y. Denny, 
3B.) Mon. (Cky,)  125;) Lampton v. 
Usher, 7 B. Mon. (Ky.) 57; Anderson 
v. Mannon, 7 B. Mon, (Ky.) 2075 
Craig v. Hewitt, 7 B. Mon. (Ky.) 475; 
Green v. Poole, 5 Bro, P. C. 504, 2 
Reprint 825; Court v. Jeffery, 1 Sim. 
& St. 105, 1 EngCh 105, 57 Reprint 42. 


I am aware of but one exception to | 


this rule, and that is where it is evi- 
dent that the necessary parties were 


Dismissal without prejudice. 
dismissed for want of proper parties, the dismissal 
should be ‘‘without prejudice’’ to the claim or 
right of plaintiff in any future litigation,®® and an 
absolute dismissal 
versed,®° with directions to dismiss the bill with- 
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may set down an objection for want of parties for 
a preliminary hearing and determination, in default 
of which he is not entitled to amend as of course, 
but the court has discretion to dismiss the bill.5¢ 
Where the objection is made at the hearing, 
the cause should be allowed to stand over with 
leave to amend upon such terms as the court may 
deem proper? and should not be dismissed unless 
plaintiff neglects or is unable to bring in the ab- 


Where a bill is 


is erroneous and will be re- 


left out of the bill by the fraudulent 
or wilful omission of the complain- 
ant, or in bad faith. See Rowland 
v.-Garman, 1 J. J. Marsh. (Ky.) 76, 
19 AmD 54.” Van Epps v. Van Deu- 
sen, 4 Paige (N. Y.) 64, 25 AmD 516; 
Stafford v. London, 1 P. Wms, 428, 
24 Reprint 457. (2). The practice 
where. proper parties have been 


omitted, as here outlined, is followed 


in Bard v. Poole, 12 N. Y. 495; Peck 
v. Mallams, 10 N. Y. 509; Newman 
v.. Marvin, 12" Hun’ <@N)} Ys)! 1236; 
Shaver y. Brainard, 29 Barb. (N. Y.) 
25; Gleason v. Thayer, 24 Barb. '(N, 
Y.) $82; Vanderwerker v. Vander- 
werker, 7 Barb. (N. Y.) 221; Kidd v. 
Dennison, 6 Barb. (N.' Y.) 9; Miller 
Vi. MeCan, 4 Paige t‘ONS Yay w4a5 ne 
renner v., Reed, Hoffm. (N. Y.) 

58. Van Epps v. Van Deusen, 4 
Paige (N. Y.) 64, 25 AmD 516. 4 

59. U. S.—Kendig v. Dean, 97 U. 
S. 423,-24 L. ed, 1061; House v. Mul- 
len, 22, Wall. 42, 22 L..ed. 838; Bar- 
ney v: Baltimore, 6 Wall. 280, 18 L. 
ed. 825; Young vy. Cushing, 30 F. Cas. 
No..18,156, 4 Biss. 456. 

Ark.—Eddins v. Buck, 23 Ark, 507; 
Kirkpatrick v. Buford, 21 Ark. 268, 
76 AmD 363. 

Tll.—Wallach vy. Billings, 195 Til. A. 
605, 619. 

Ky.—Peebles v.. Estill, 7 5. J. 
Marsh. 408; Pogue v. Richardson, 7 
J. J, Marsh. 240;.Royse v. Tarrant, 
6 J. J. Marsh. 566; Churchill] v. Trip- 
lett, 6 J. J. Marsh. 517; Griffing ‘v. 
Huddleson, 6 J. J. Marsh. 443; Breed- 
ing v. Finley, “6° J. J. Marsh) 3715 
Lewis v. Forbis, 4 J. J: Marsh. 189; 
Craig v. Barbour, 2. J. J. Marsh. 220; 
Thompson vy. Clay, 1 J. J: Marsh. 413; 
Hoofman y. Marshall, 1 J. J. Marsh. 


64; Roberts v. Elliott, 3.T. B. Mon. 
395; Steele v. Lewis, 1 T. B. Mon. 
48; Kenny v. Collins, 4 Litt. 289; 


Moseby v. Lewis, 4 Litt. 159; Hoy v. 
MeMurry, 1 Litt. 364; Caldwell -v. 
Hawkins, 1 Litt. 212; Bodley v. Ross, 
3 A. K. Marsh. 622; Barry v. Rogers, 
2 Bibb 314. 

Mich.—Pengley .v. Wheeler, 
Mich. 493, 8 NW 75, 

N. Y.—Van Erps v. Van Deusen, 
4 Paige 64, 25 AmD 516. 

N. C.—Caldwell v. Blackwood, 54 
N. C. 274. 

Pa.—Gloninger v. Hazard, 42 Pa. 
389. 

Va.—Buchanan Co. v. Smith, 115 
Va. 704, 80 SE 794; Stott v. Basker- 
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| ville, 6 Munf. (20 Va.) 20. 


{a] On demurrer ore tenus the 
dismissal should be without preju- 
dice and without costs. Caldwell v. 
Blackwood, 54 N. C. 274. 

60. Kendig v. Dean, 97 U. S. 423, 
94 L. ed, 1061; House v. Mullen, 22 
Wall, (U. S.) 42,:22 L. ed> 838; Bar- 
ney v. Baltimore, 6 Wall. 280, 18 L. 
ed. 82h; Barry v. Rogers, 2 Bibb 
(Ky.) 314; Buffalo Empire State Sav. 
Bank v. Beard, 81 Hun 184, 30 NYS 
756 [rev on other grounds 151 N. Y. 
638 mem, 45 NE 1131 mem]. 

[a] Dismissal for want of equity 


934 [210.J.] 


out prejudice,*? 


ment.®? 
Who may object. 


long time.%4 


[§ 326] 


eures the defect of his omission, 


[§ 327] h. Defect Not Jurisdictional. 
joinder of a necessary party is not a jurisdictional 
defect as to the parties before the court; it merely 


is not the proper form. Stelzick v. 
Weidel, 27 Ill. A. 177. 
[b] *‘Costs.—On reversing a decree 


because the dismissal should have 
been without prejudice instead of a 
general dismissal, each party was 
directed to pay his own costs. Barry 
v. Rogers, 2 Bibb (Ky.) 314. 

61. Kendig v. Dean, 97 U. S. 423, 
24 L. ed. 1061. 

625 Thompson-. va ‘Clay Vit Joe wis 
Marsh. (Ky.) 413 (where it was said 
that when a decree is reversed for a 
defect of parties, the court below 
having dismissed the bill “absolutely” 
instead of ‘without prejudice,’ the 
court and parties. should be placed 
in the attitude in which they were 
prior to pronouncing the erroneous 
decree; and the court should have 
the power at its discretion to give 
time to complainant to cause the 
proper parties to be made or dismiss 
the bill without prejudice). 

63. Lowry v. Armstrong, 3 Stew. 
SEP GAIA.) 22903 eiceen v. Clough, 
3 B. Mon. (Ky.) 64. 

{a] The et ane cannot ob- 
ject in error that the court decreed 
without’ making new _ parties, al- 
though the answer of defendant dis- 
closed other parties. Lowry v. Arm- 
strong, 3 Stew, & P. (Ala.) 297. 

64. Thompson v. Peebles, 6 Dana 
(Ky.) 387; Wickliffe v. Lee, 4 Dana 
(Ky.) 30. 

[a] If plaintiff brings his cause 
to hearing without proper parties, he 
cannot put it off without the consent 
of defendant, unless he was not 
aware of the ‘existence of the unrep- 
resented interest. Innes y. Jackson, 
16 Ves. Jr. 356, 33 Reprint 1019. 

65. Brunswick v. Finney, 54 Ga. 
317; Bosley v. Susquehanna Canal, 3 
Bland (Md.) 638; Binney’s Case, 2 
Bland (Md.) 99. 

[a] Wonjoinder is harmless error 
where the omitted party voluntarily 
appears. Moore v. Bruce, 85 Va. 139, 
7 SE 195. 

[b] Stipulation in appellate court. 
—A cause pending before an appel- 
late tribunal must be decided upon 
the record as it is brought up, and 
the defect arising out of, the want 
of a proper party cannot be cured 
in that court by a stipulation of such 
party agreeing to be bound by the 
judgment entered in the cause; the 
appellate court cannot in such man- 
ner take original jurisdiction of the 
person of one who is not a party 
to the suit in the court below. 
Chandler v. Ward, 188 Ill. 322, 58 NE 
919. 

66. Harrison v. Rowan, 11 F. Cas. 
No. 6,143, 4 Wash. C. C. 202 (where 
a lunatic, who was a necessary party, 
but omitted, dies pending an objec- 
tion for want of parties, the omission 
is not a fatal defect as to the other 
defendants). 

67. Booraem v. Wells, 19 N. J. Eq. 
87; Girard Trust Co. v. Locust Gap 
Transit Co., 22. Pa. Dist. 133. 


or leaving it discretionary with 
the lower court so to do, or to permit an amend- 


The party whose duty it is 
to cure a defect by bringing in new parties cannot 
object to the court’s proceeding without them,°? 

especially where the cause has been standing a 


g. Removal of Defect pending Objec- 
tion. The appearance ®* or death ® of the omitted 
party, or settlement with him before the final 
hearing,®** or other loss or transfer of interest,°* 
or waiver of rights against him,%° 


EQUITY 


[§ 328] i 


times may, on 
not affected by 


sence.” 


[§ 329] 3. 


removes and 


The non- 


68. Atterberry v. Knox, 4 B. Mon. 
(Ky.) 90. 

[a] Party no longer interested.— 
An amendment charging that one, 
because of whose absence a decree 
had been reversed, had no longer 
any interest avoids the necessity of 
bringing him in. Atterberry v. Knox, 

0 


4 B. Mon. (Ky.) 
69.° Brown vy. McCullough, 60 Pa. 
Super. 98. See also supra § 281. 


70. U. S.—Union Mill, ete.,'Co. v. 
Dangberg, 81 Fed. 73; Harrison v. 
Rowan, 11 F. Cas. No. 6,142, 4 Wash. 
Cr Css2 02% 
No!" 7,554," 1 Wash?'Ci. Co 51%: 

Il].—Franklin Union No. 4 vy. Peo., 
120. Ti SAL 647 afi 220 Ri 855707 
NE 176, 110 AmSR 248,.4 LRANS 
1001]. 

Iowa.—Tod vy. Crisman, 
693, 99 NW 686. 

N. Y.—Keyes v. Ellensohn, 82 Hun 
13, 30. NYS 1035 [aff 144 N. Y. 700 
mem, 39 NE 857 mem]; Bauman v. 
Kuhn, 57 Misc. 618, 108 NYS 773; 
Matter of Ruppaner, 15 Misc. 654, 37 
NYS 429, 25 NYCivProc 158 [aff 9 


123 Iowa 


App. Div. 452, 41 NYS 212]. 
Wis.—Iowa County v. Mineral 
Point’ R. Co., 24 Wis,’ 93. 


“This objection does not affect the 
jurisdiction, but addresses itself to 
the policy of the court.” Elmendorf 
v. Taylor, 10 Wheat. (U;S.) 152, 166, 
6 L. ed. 289 [quat Union Mill, etc., 
Co. y. Dangberg, 81 Fed. 73]. 

71. See supra § 325. 

72. Franklin Union No, 4 v. Peo., 

D217 TMS AL M647 Laff 220) Til. 23855, 907 
NE 176, 110 AmSR 248, 4 LRANS 
; Iowa County vy. Mineral Point 
24 Wis. 93. 
Tobin v. Walkinshaw, 23 F. 
No. 14,068, McAll. 26; Hartley 
v. Langkamp, 243 Pa. 550, 90 A 402; 
Bellevue Borough y. Manufacturers’ 
Light, ete., Co., 20 Pa. Dist. 547. 

74. See infra § 335. 

[a] Where interested parties are 
omitted, their remedy, if they have 
notice of the suit, is by motion or 
petition to be made parties defendant 
thereto, and not by an independent 
suit to set aside the decree in their 
case. Neale v. Utz, 75 Va. 480, 

{[b] Protection accorded by court. 
—-Where persons not within the ju- 
risdiction are named as parties, the 
court may, before a hearing on the 
merits, require satisfactory evidence 
that such parties have actual knowl- 
edge of the pendency of the bill 
against them, and that they can, if 
they see fit, appear and answer. 
Lawrence v. Rokes, 53 Me. 110. 

75. See supra § 253, 

76. Multifariousness generally see 
infra § 452. 

77. U. S.—Walker vy. Powers, 104 
U. S. 245, 26 L. ed. 729: Barney v. 
Latham, 103 U. S. 205, 26 Li. ed. 514; 
House v. Mullen, 22 Wall. 42, 22 L. 
ed. 838; Story v. Livingston, 13 Pet. 
359, 10 L. ed. 200; Brown v. Duluth, 
ete., R. Co., 58 Fed. 889; Summerlin 


made actual parties.’* 


JOY Vv.) Wirtz, 13° Fy! Cas. ° 
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renders the judgment inoperative as to the par- 
ties not joined,7° and erroneous as to those who 
are joined,’ but it does not render the decree 
open to collateral attack.’? 
pensable parties is jurisdictional as to them, for 
their rights cannot be adjudicated in a proceeding 
to which they are not parties."? 

Remedy of Omitted Party. Where 
interested parties are not brought in, they some- 


The joinder of indis- 


their own petition or motion, be 
Of course, their rights are 
any decree rendered in their ab- . 


Misjoinder 7“—a. How and When. 


Raised. As a general rule, a misjoinder will appear 
upon the face of the bill, and accordingly may and 
should be raised by demurrer,’ but where a mis- 


v. Fronteriza Silver Min., ete., Co. 41 
Fed. 249; Fischer vy. O'Shaughnessy, 
6 Fed. 92; Heath v. Erie R. Co., 11 F. 
Cas. No. 6,306, 8 Blatchf. 347; Hodge 
v. North Missouri R. Co., 12 F. Cas. 
No. 6,561, 1 Dill. 104. 

Ala.—Hili v. Houk, 155 Ala. 448, 


46 S 562; Lehman Vv. Greenhut, 88 
Ala. 478, 78 299; Norwood v. Mem- 
phis, sere:, R- Co., 72 Ala. 563; Ware 
viliCurry) 677 Ala. \-2743=| Marsh -v. 


Richardson, 49 Ala. 430; Vaughn vy. 
Lovejoy, 34 Ala, 437; Tucker v. Hol- 
ley, 20 Ala. 426; Toulmin v. Hamilton, 
7 Ala. 362; Erwin v. Fergson, 5 Ala. 
Sep Moore vy. Armstrong, 9 Port. 

Ark.—Christian y. Crocker, 25 Ark. 
327, 99 AmD 223; Gartland v. Nunn, 
11 Ark. 720. 
en -—De Peralta v. Simon, 5 Cal. 

Fla.—Southern L, Ins., ete., Co. v. 
Lanier, 5 Fla. 110, 58 AmD 448. 

Ga.—McElroy v. McElroy, 142 Ga. 
37, 82 SE 442; Hollingsworth v. 
North American Deposit Co., 97 Ga. 
391,. 24: SE 36. 

Tll.—Stookey y. Carter, 92 Ill. 129; 
Burger v. Potter, 32 Ill. 6S; Standard 
Pay. FCO Ve Elgin, 164 Ti, A. 396; 
Latham v. McGinnis, 29 Ill. A. 152. 

Md.—Hamilton vy. Whitridge, 11 Md. 
128, 69 AmD 184; Broadbent v. State, 
7 Md. 416; White v. White, 5 Gill 
ee Ellicott v. Ellicott, 2 Md. Ch. 

Mass.—Keith v. Keith, 143 Mass. 
262, 9 NE 560. 

Mich.—Grand Haven Arbeiter Un- 
terstutzungs Verein v. Soule, 175 
Mich, 210, 141 NW 691; Bigelow v. 
Sanford, 98 Mich. 657, 57 NW L037; 
Woodruff v. Young, 42 Mich. 548, 6 
NW 85; Barstow v. Smith, Walk. 
394; Suydam v. Dequindre, Harr. 347. 

Miss.—Mitchener vy. Robins, 73 
Miss. 3838, 19 S 108; Hopson y. ‘Har- 
rell, 56 Miss. 202; ‘Watson v. Byrd, 
53 Miss. 480; Harding v. Cobb, 47 
Miss. 599; Roberts v. Starke, 47 Miss. 


257, 

Mo.—Boland y. Ross, 120 Mo. 208, 
25 SW 524, 

N. J.—Rutherford v. Alyea, 53 N. 
J. Eq. 580, 82 A 70; Hendrickson y. 
Wallace, 81 N. J. Eq: 604; Green v. 


Richards, 23 N:. Ji Eg. 32 [aff 23: N. 
J: Eg. 586]; Monmouth County Mut. 
F.- Ins. Co. v. Hutecninson, 21 N. J. 


Eq. 107; Morris, ete, R. Co. v. Prud- 
den, 20 N. J. Eq. 530; Veghte v. Rart- 
tan Water Power Co., 19 N. J. Eq. 142 
[rev on other grounds 21 N. J. Eq. 
63]; Hinchman y. Patersen Horse 
R: Co. 17 N. D-H. 76,9 86. AmD; 252; 
Randolph v. Daly, 16.N.\J. Hq. .313; 
Freeman v. Scofield, 16 N. J. Eq. 2: 
Johnson -v.) Vail, 145 Nios. ba: 423; 
Emans v. Emans, 13 N. J. Hq. 205; 
Davidson v. Isham, 9 N. J. Hq. 186. 
N. Y.—Gavazzi v. Dryfoos, 47 Misc. 
15, 95 NYS 199: Muir v. Leake, etc., 
Orphan House, 3 Barb. Ch. 477; 
Boughton v. Orleans Bank, 2 Barb. 
Ch. 458; Whitbeck v. Edgar, 2 Barb. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


200; 


eer 


§ 329] 


joinder exists and is not apparent upon the face 
of the bill it may and should be raised by plea or 
This is subject to the rule that, in case 
of misjoinder of defendants, generally only the 
party improperly joined may so object.7 

Waiver by failure to object in limine. Where the 
‘objection is not taken in limine by plea, answer, or 
demurrer, the court, considering the mischief as 
already incurred,*° and the objection being merely 


answer.'8 


| EQUITY 


to be waived,® 


Motion. 


technical and formal, will not except in special cases | stricken out of 


Ch. 106; Talmage vy. Bell, 9 Paige 
410; Morse v. Hovey, 9 Paige 197; 
Watertown v. Cowen, 4 Paige 510, 
27 AmD 80; Clarkson v. De Peyster, 
3 Paige 336; Crosby v. Berger, 4 
Edw. 210; Harder y. Harder, 2 Sandf. 
Chey7gs 
ene C.—Alexander v. Taylor, 62 N. C. 
1a ipa a v. Taylor,. Wright 
Or.—In re Young, 63 Or. 120, 126 
PB. 992. . 
Pa.—Treat v. Pennsylvania Mut. L. 


ins. 5Co.,, £99, Pa. 1826," 49 A 84.1585 
AmSR 788. 

R. I.—Dennis vy. Perry, 12 R. I. 
DAO* Sayles Ve pPibbitts,. 25 (IR. 1, 
79 


Tenn.—Berdanatti_ v. 
Tenn (Chz\699°. 

Vt.—Eureka Marble Co. y. Wind- 
sor Mfg. Co., 47 Vt. 430. 

Va.—Meek v. Spracher, 87 Va. 162, 
12 SE 397; Abernathy v. Phillips, 
$2? Va, 769, “1; SE. 118; Vaiden: |v. 
Stubblefield, 28 Gratt. (69 Va.) 
153. 

W. Va.—Snyder v. Cabell, 29 W. 
Va. 48, 1 SE 241; Tavenner v. Bar- 
rett, 21 W. Va. 656; Burlew v. Quar- 
rier, 16 W.Va... 108; Currence -y. 
Daniels, 5 W. Va. 418; Davis v. Henry, 
AW Vs yO lies | 

Wis.—Putnam y. Sweet, 1 Chandl. 
286, 2 Pinn. 302. 

Eng.—Glyn y. Soares, 3 Myl. & K. 
450, 10 EngCh 450, 40 Reprint 171; 
Makepeace v. Haythorne, 4 Russ. 244, 
4 EngCh 244, 38 Reprint 797; Cuff v. 
Platell, 4 Russ. 242, 4 EngCh 242, 38 
Reprint 796; King of Spain v. Ma- 
ehado, 4 Russ. 225, 4 EngCh 225, 38 
Reprint 790. 

{a] In Arkansas it has been held 
that nonjoinder of defendants is not 
ground of demurrer; that the remedy 
is by motion. Fry v. Street, 37 Ark. 


Sexton, 2 


39 [foll Oliphint v. Mansfield, 36 
ATK 19UT: 
[b] A bill is not bad for multi- 


fariousness on the ground of mis- 
joinder of several complainants, 
where either of them would not be 
entitled to proceed separately for re- 
lief without making the others de- 
fendants. Hicks v. Campbell, 19 N. 
J. Eq. 183. See also supra §8§ 305, 
306; and infra §§ 441-443. 

78. U. S.—House v. Mullen, 22 


Wall. 42, 
Livingston, 13 Pet. 359, ed. 
Snelling v. Richard, 166 Fed. 
635. 

Ga.—McElroy vy. McElroy, 142 Ga. 
37, 82 SE 442. 

Miss.—Harding v. Cobb, 47 Miss. 
599s 

N. Y.—Watertown ov. 
Paige 510, 27 AmD 80; 
Harder, 2 Sandf. Ch. 17. 

Or.—In re Young, 63 Or. 120, 126 


BP) 992. 


Cowen, 4 
Harder v. 


Pa.—Treat v. Pennsylvania Mut. L. 
Ins. Co., 199 Pa. 326, 49 A 84, 85 
AmSR 788. 


Tex.—Brundige v. Rutherford, 57 
Tex. 22 
v Stubblefield, 28 


ee Chetras ies 
Gratt. (69 Va. § 

W. Va.—Snyder v. Cabell, 29 W. Va. 
48, 1 SE 241; Burlew v. Quarrier, 
16 W. Va. 108. 

Eng.—Makepeace v. Haythorne, 4 
Russ. 244, 4 EngCh 244, 38 Reprint 
797: Cuff v. Platell, 4 Russ. 242, 4 
EngCh 242, 38 Reprint 242; King of 
Spain vy. Machado, 4 Russ. 225, 4 
TEngCh 225, 38 Reprint 790. 


[a] Plea in abatement for mis- 
joinder was sustained in Brundige 
v:_ Rutherford, 57 Tex. 22. 

79. See infra § 331. 

80. Southern L. Inms., ete. Co. v. 
Lanier, 5 Fla. 110, 58 AmD 448; In 
re Young, 63 Or. 120, 126 P 992. 

81. U. S.—Barney v. Latham, 103 
U. S.-205, 26 L. ed. 514; Fitch v. 
Creighton, 24 How. 159, 16 L. ed. 596; 
Shields v. Thomas, 18 How. 253, 15 L. 
ed. 368; Oliver v. Piatt, 3 How. 333, 
11 L. ed. 622; Story v. Livingston, 
13 Pet. 359, 10 L., ed. 200; Swift v. 
Inland Nav. Co., 234 Fed. 375; Bow- 
man.v. Wathen, 3 F. Cas. No. 1,740, 
2 McLean 376; Bunce y. Gallagher, 
4 F. Cas. No. 2,133, 5 Blatchf. 481; 
Bunnel v. Stoddard, 4 F. Cas. No. 
2,135; . Fisher. v. Rutherford, 9 F. 
Cas. No. 4,823, Baldw. 188. 

. Ala.—Hill y. Houk, 155 Ala. 448, 
46 S 562; Lehman y. Greenhut, 88 
Ala. 478, 7 S 299; Newhouse v. Miles, 
es 460; Erwin v. Ferguson, 5 Ala. 

Alaska.—Dryden v. Sewell, 2 Alas- 
ka 182. 

Fla.—Southern L. Ins., etc., Co. v. 
Lanier, 5 Fla. 110, 58 AmD 448. 

Ga.—McElroy v. McElroy, 142 Ga. 
37, 82 SE 442. 

111.—Podolski v. Stone, 186 Ill. 540, 
58 NE 3840; Latham v. McGinnis, 29 
T..cA. 1523» Pixley, :v.. Gould; 13) Ill. 
A. 565. 

Md.—Hamilton v. Whitridge, il 
Md. 128, 69 AmD 184. 

Mass.—United Shoe Mach. Co. v. 
Holt, 185 Mass. 97, 69 NE 1056. 

Mich.—Turner vy. Hart, 71 Mich. 
128, 38 NW 890, 15 AmSR 243; Reed 
v. Wessel, 7 Mich. 139. 

N. J.—Henderson v. Champion, 83 
N. J. Eq. 554, 91 A 332; Hendrickson 
v. Wallace, 31 N. J. Eq. 604; Lyman 
v. Place, 26 N. J. Bq. 30; Veghte) v. 
Raritan Water Power Co., 19 N. J. 
Eq. 142 [rev on other grounds 21 
N. J. Eq. 463]; Freeman v. Scofield, 
16S ING) Jignblgx 23: 

N. Y.—Talmage v. Pell, 9 Paige 
410: Watertown v. Cowen, 4 Paige 
510, 27 AmD 80; Harder v. Harder, 
2) Sanagf,, Ch. 17, 

Or.—In re Young, 63 Or. 120, 126 
P 992. 

Pa.—tTreat v. Pennsylvania Mut. L. 
Ins...Co., 199, Pa. 326, 49 A .84, 85 
AmSR 788. f } 

R. I—Sayles y. Tibbitts, 5 R. I. 
OF 

vt.—Cunningham v. Blanchard, 85 
vt. 494, 83 A 469; Passumpsic Sav. 


Bank y. Buck, 71 Vt. 190, 44 A 
93. 

Va.—Vaiden v. Stubblefield, 28 
Gratt. (69 Va.) 153. 

W. Va.—Snyder v. Cabell. 29 W. 


Va. 48, 1 SE 241; Burlew v. Quarrier, 
16 W. Va. 108. 

Eng.—Rafferty v. Rex, 1 Keen 601, 
15 EngCh 601, 48 Reprint 439. 

[a] Objection at hearing not fav- 
ored.—(1) “Misjoinder of plaintiffs 
is an objection never treated with 
favor at the final hearing. As a gen- 
eral rule, a defendant must avail 
himself of it by demurrer, or lose 
it forever. If he attempts to answer 
the complainant’s case, by answering 
on the merits, the objection will be 
considered waived, so far as he is 
coneerned, and the court will pro- 
ceed to make a decree regardless: of 
it, if it can do justice to all parties. 
But, if the effect of the misjoinder 


i barrass the court | 
is such as to em ieee arey 


and prevent it from giving appro- 
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allow it to prevail at the hearing, but will deem it 


The court of its own motion may, however, raise 
the objection, although the parties themselves do 
not,®? or althovgh a demurrer to the bill has been 
overruled,®* but it will not do so unless it deems 
such a course necessary or proper to assist in the 
due administration of justice.§4 
The name ot a defendant cannot be 


a bill on motion of a codefendant, 


priate relief and doing justice to all 
the parties, it may, of its own 
motion, dismiss the bill.” MHendrick- 
son vy. Wallace, 31 N. J. Eq. 604, 606. 
(2) Where a bill might have been 
demurred tv for a misjoinder, the 
error is not such that the court will 
refuse relief on this technical objec- 
tion, after defendant has allowed the 
cause to proceed to hearing. Green 
v. Richards, 23 N. J. Eq. 32 [aff 23 
N. J. Eq. 536]. (3) If a decree can 
be rendered without prejudice to the 
rights of the parties, an objection at 
the hearing will be disregarded. 
Vaiden v. Stubblefield, 28 Gratt. (69 
Va.) 158. (4) The objection cannot 
be taken as a matter of right except 
by demurrer, plea, or answer. Bar- 
ney v. Latham, 103 U. S. 205, 26 L. 
ed. 514; Oliver vy. Piatt, 3 How. (U. 
S.) 333, 11 L. ed. 622. (5) Objection 
made at the hearing comes too late 
and will not be considered on appeal. 
Lehman y. Greenhut, 88 Ala. 478, 
7S 299. 

[b] An answer on the merits 
waives the objection. Latham v. 
McGinnis, 29 Til. A. 152; Hendrickson 
v. Wallace, 31 N. J. Eq. 604. 

{c] Failure to call attention to 
objection by answer.—Where the ob- 
jection is raised by answer instead 
of by demurrer, and is not called 
to the court’s attention until the 
hearing, it may be disregarded. Bun- 
nel v. Stoddard, 4 F. Cas. No. 2,135. 

{d] After reference.—The objec- 
tion is too late after a reference and 


investigation of the merits. MHart- 
ford v. Chipman, 21 Conn. 488. 

[e] Objection on appeal.—(1) 
Where one who has no interest is 
joined as plaintiff with a person 
entitled, an objection first made on 
appeal will have no other effect than 
to induce the court to treat the right 
as vested solely in the person en- 
titled. Dickenson v. Davis, 2 Leigh. 
(29 Va.) 401. (2) Where such al- 
leged defect is not set up by demur- 
rer or in the answer, it will not 
avail on appeal. Treat v. Pennsyl- 
vania’ Mut. L., Ins) Co;, 199. Pa. 326; 
49 A 84, 85 AmSR 788, 

82. Barney v. Latham, 103 U. S. 
205, 26 L. ed. 514; Fitch yv. Creighton, 
24 How. (U. S.) 159, 16 L. ed. 596; 
Shields v. Thomas, 18 How. (U. S.) 
253, 15 L. ed. 368; Oliver vy. Piatt, 
3. How. (U.5S.) 338, 11° 4ed.) 622; 
Rutherford v. Alyea, 53 N. J. Eq. 
580, 32 A 70; Hendrickson v. Wallace, 
31 N. J. Eq. 694; Wells v. Sewall’s 
Point Guano Co., 89 Va. 708, 17 SE 2; 
aetae v. Dunn, 26 Gratt. (67 Va.) 
os i 

83. Wells v. Sewall’s Point Guano 
Co., 89 Va. 708, 17 SE 2; Dunn vy. 
Dunn, 26 Gratt. (67 Va.) 291. 

84, Barney v. Latham, 103 ,U. S. 
205, 26 L. ed. 514; Fitch v. Creighton, 
24 How. (U. 8S.) 159,.16 L. ed. 596; 
Shields v. Thomas, 18 How. (U. S.) 
253, 15 L. ed. 368; Oliver v. Piatt, 
3 How. (U;~S.) 333), 11 LL. .ed. 622; 
Swift v. Inland Nav. Co., 234 Fed. 
31). 

[a] When court will dismiss sua 
sponte.—“The court will dismiss, on 
its own motion, usually when it ap- 
pears that the separate interests of 
the co-plaintiffs are of such a nature 
that they are likely, in the future 
progress of the cause, to come into 
conflict, and thus transform the suit 
into a fight between the plaintiffs.” 


Hendrickson v. Wallace, 31 N. J. Eq. 
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without his consent or notice of application,®> nor 
But misjoinder of defend- 
ants has been held not a ground of demurrer by a 
codefendant, and that the remedy is by motion to 
An objection that there is 
a misjoinder of parties should not be raised on a 
motion for preliminary injunction.*® 

[§ 330] b. Sufficiency of Demurrer. 
der of a person without interest or title to relief 
as a coplaintiff with interested parties is a misjoin- 
der which may be raised by a general demurrer for 
want of equity,®® and the demurrer may properly 
So where it does not 
appear from the bill that one codefendant has ever 
had an interest, advantage of such want of interest 
may be taken on a general demurrer.°** 
eral demurrer will not lie where the demurring 
no relief can be 


on his own motion.®® 


strike out his name.*? 


‘extend to the whole bill.%° 


party is a proper party, although 


85. Livingston v, Gibbons, 4 Johns, 
ChavigNery.)> 9 

86. Lyne v. Marcus, 1 Mo. 410, 
13 AmD 509. 


87. Fry v. Street, 37 Ark. 39. 

88. Snelling v. Richard, 166 Fed, 
635. 

89. U. S.—Hubbard y. Manhattan 
Trust Co., 87 Fed. 51, 30 CCA 520; 
Hodge v. North Missouri R. Co., 12 
F. Cas. No. 6,561, 1 Dill 104. 

Ala.—Vaughn vy. Lovejoy, 34 Ala. 
437; Plunkett vy. Kelly, 22 Ala, 655; 
Tucker v. Holley, 20 Ala. 426. 

Fla.—Bridger v. Thrasher, 22 Fla, 
383. 

‘“Mich.—Barstow Smith, Walk. 
394.4, 

‘N. Y.—Dias v. Bouchaud, 10 Paige 
445: Clarkson y. De Peyster, 3 Paige 
336. 

R. I.—Bailey v. Smith, 10 R, L 29, 

Eng.—WHgan v. Heenan, 3 Ir. Hq. 50; 
Griffith v. Ricketts; 3 Hare 476, 25 
EngCh 476, 67 Reprint 469; Denton v. 
Davy, 1 Moore P. ©, 15, 12 Reprint 
716; Makepeace _y. Haythorne, 4 
-Russ. 244, 4 EngCh 244, 38 Reprint 
2797; Cuff v. Platell, 4 Russ. 242, 4 
EngCh 242, 38 Reprint 796; King of 
Spain v. Machado, 4 Russ, 225, 4 
EngCh 225,’ 38° Reprint’ 790; Page, v. 
Townsend, 5 Sim. 395, 9 HngCh 397, 
58 Reprint 285: Delondre v. Shaw, 2 
Sim. 237, 2 EngCh 237, 57 Reprint 
adie : 
fa] Tilustzation—When a person 
has become bankrupt and his estate 
becomes vested in assignees in, bank- 
ruptey, a bill relating to the assigned 
estate, in which the bankrupt joins 
with the ‘assignees, is demurrable. 
Bailey x..Smith/'10 R. I. 29. 

90. U.-S:i—Brown v. Duluth, ete., 
RCo, dd. Wed, 889; (Heath jv, -Erie 
ry Co:;,11 F.. Cas, No, 6,306, 8 Blatchf. 
47, 

“Ala.—Tucker v. Holley, 20 Ala. 426. 


ng 


Fla—Bridger v. Thrasher, 22 Fla. 
383, : 
ill.—Standard Paving Co. v. Hlgin, 


164 Ill. A. 396. 
. Mich.—Barstow jv. Smith, Walk. 
394. 

N, Y.—Clarkson v. De Peyster, 3 
Paige 336. 

W. Va.—Tavenner vy. Barrett, 21 
W. Va. 656. ! 

Eng.—Makepeace v. Haythorne, 4 
Russ. 244, 4 EngCh 244, 38 Reprint 
797; Cuff y. Platell, 4 Russ, 242, 4 
EngCh 242, 38 Reprint 796; King of 
Spain v. Machado, 4 Russ. 225, 4 
EngCh 225, 38 Reprint 790. 

91. Crane v. Deming, 7 Conn. 387. 

[a] If the bill shows that a de- 
fendant has had an interest a de- 
murrer will not lie unless the bill 
also shows clearly that he has parted 
with such interest absolutely. Crane 
v. Deming, 7 Conn. 387. 

92. Miller v. Jamison, 24 N. J. Eq. 
41, 26 N. J. Eq. 404 [rev on other 
grounds 27 N. J. Eq. 586]; Dors- 
heimer y. Rorback, 23 N. J. Hq. 46 


EQUITY 


codefendants 39° 


The join- | the bill.°° 


other." 
defendant joins 


But a gen- | f\; 33] we: 


fafisi25 Ne 5. “Das 5r6qs Meek cy, 
Spracher, 87 Va. 162, 12 SE 397, 

93. Jackson vy. Glos, 144 Ill. 21, 
382 NE 536 (where it was held that 
a general demurrer for want of 
equity was insufficient to raise the 
ebjection that persons having no 
interest in the litigation and persons 
shown by the bill to have been dead 
before it was filed were made parties 
defendant; that such defects should 
have been alleged as the ground of 
demurrer, and did not affect the 
equity of the bill as between com- 
plainant and other defendants). 

94. Grand Haven Arbeiter Unter- 
stutzungs Verein v. Soule, 175 Mich. 
210, 141 NW 691; Kerr v. Rupp, 144 
Mich. 269, 107 NW 1059. 


95. See supra § 2738. 

96. Banks y. Walker, 3 Barb. Ch. 
(N. Y.) 438. 

[a] Bule applied.—Where com- 


plainant in a foreclosure suit makes 
@ person who claims the premises 
adversely to both mortgagor and 
mortgagee a party, and the fact of 
the adverse claim appears from the 
bill, such party may demur for want 


of equity. Banks y. Walker, 3 Barb. 
Ch. (N. Y.) 438. ° 
97. Crane v. Deming, 7 Conn. 387; 


Taylor v. Mathews, 53 Fla. 776, 44 


S- 146; Barstow v. Smith, Walk. 
(Mich.) 394. 
-98. Wherry v. Latimer, 103 Miss. 


524, 60 S 563, 642. 
-°99, U. S.—Northern Pac. R. Co. v. 
Lee, .199 Fed. 621, 627 [cit Cyc]; 
Buerk vy. Imhaeuser, 8 Fed, 457; Hill 
v:, Bonaffon, 12 F, Cas. No. 6,488, 2 
WklyNC (Pa.) 356; Atwill v. Ferrett, 
2B. 3Cas. No: 640.792. -Blateht.- 39s 
Spaulding v. McGovern, 22 F. Cas, 
No, 13,217, 10 NatBankrReg 188. 
Ala.—Rensford v. Magnus, 150 Ala. 
288, 43 S 8538; Buckheit v. Decatur 
Ward Sone, eA arn (21 .6ne si amano 
Worthington v. Miller, 134 Ala. 420, 
32 S 748; Teal v. Chancellor, 117 Ala. 
612, 238 S 651; Cartwright v. Bam- 
berger, 90 Ala. 405, 8 S 264; Norwood 
v. Memphis, etc., R. Co., 72 Ala. 568; 
Ware y..Curry, 67 Ala. 274; Leggett 
v. Bennett, 48 Ala, 380; Robison v. 
Robison, 44 Ala. 227; Horton vy. 
Sledge, 29 Ala. 478; Hunley v. Hun- 
ley, 15 Ala. 91; Toulmin v. Hamilton, 
7 Ala, 362; Erwin y. Ferguson, 5 
ean: 158; Moore v, Armstrong, 9 Port. 
Ark,—Gartland y. Nunn, 11 Ark. 
720 [quot Christian v. Crocker, ‘25 
Ark! 327, 330, 99 AmD 223]. “See 
Hry v. Street, 37 Ark. 39 (holding 
that codefendant cannot demur). 
Cal.—California Farm, ete., Co. v. 
Eas Sa 11" Cal 732) 91) 


Aerie rene v. Deming, 7 Conn. 
Fla.—Taylor v. Mathews, 53 Fla. 
776, 44 S 146. 
Ga.—Warthen v. Brantley, 5 Ga. 
1571; Rice v. Tarver, 4 Ga. 571. 


special demurrer.°** 
sistent title is improperly joined,?® and may demur 
for want of equity where that fact appears from’ 


[8§ 329-331 


had against him,®? anda general demurrer by one 
defendant is insufficient to raise the objection that 
other persons without interest have been joined as 


such objection must be raised by 
One claiming under an incon- 


Where several defendants join in a demurrer it 
may be sustained as to one and overruled as to an- 
But where a party improperly joined as 


in the general demurrer of his co- 


defendant on the ground of misjoinder, if the bill 
as a whole is good as against either of them, the 
demurrer is properly overruled.®® 

Who May Object. For a misjoinder 
of defendants, as a general rule only those defend- 
ants who are improperly joined can object,®® at 


Hawaiii—Pond vy. Montgomery, 22 
Hawaii 241. 

Ill.—Peoria, etce., R. Co. v. Pixley, 
15 Ill. A. 283. But see Johnson v. 
Miller, 55 Ill, A. 168, 179 (‘In equity 
it is the right of each to insist that 
the real parties in interest shall be 
made parties to the suit, and that 
those having no interest or title in 
its subject-matter, be dismissed 
therefrom’’). 

Ind,.—English v. Roche, 6 Ind. 62. 
Se nT eos v, Rankin, 3 Bibb 

Me.—Baker v. Atkins, 62 Me. 205. 

Md.—Emerson y. Gaither, 103 Md. 
AED 64 A 26, 8 LRANS 738, 7 AnnCas 


Mass.—Livermore v. Norfolk Coun- 
ty, 186 Mass. 133, 71 NE 305. 

Mich.—Walker vy. . Casgrain, 101 
Mich. 604, 60 NW 291; Bigelow v. 
Sanford, 98 Mich. 657, 57 NW 1037; 
Torrent v. Hamilton, 95 Mich. 159, 
yee? 634; Barstow vy. Smith, Walk. 

Miss.—Wherry v. Latimer, 103 
Miss. 524, 60 S 563, 642; Mitchener 
v.. Robins, 73 Miss. 383, 19 S 10%; 


Hopson vy. Harrell, 56 Miss. 202: 
Garner y. Lyles, 35 Miss. 176. : 
N, J.—Simpson v. Bockius, 77 N. 


J. Eq. 339, 78 A 758; McCullough y. 
Ward, 76) N,. J. Ha, 454.7 79) AN Ass 
Herman v. Essex County, 71 N. J. 
Eq. 541, 64 A 742 [aff 73 N. J. Ha. 
415, 416, 75 A 1101]; Olds v. Regan, 
(Ch.) 32 A 827; Bermes vy. Frick, 38 
N. J. Eq. 88; Miller y. Jamison, 24 
N, ‘J. Eq. (413°. Couse’ v. “Columbia 
Powder yNite > Sor, , Gen. ye soe oe Zoe 

N. Y.—New York, etc, R:. Co. v, 
Schuylem 1 Nia Y.4, 5925. Cherrya “ve 
Monro, 2 Barb, Ch, 618; Whitbeck v. 
Edgar,""2 Barb, Ch. 106; Butts. v. 
Genung, 5 Paige 254; Crosby v. Ber- 
ger, 4 Edw. 210. 

N 62 N. 


. C—Alexander y. 
C. 36. 

R. I.—Sayles v. Tibbitts, 5 R. I. 79. 

Tenn.—Payne v. Berry, 3 Tenn. Ch. 
154; Mason y. Tinsley, 1 Tenn. Ch. 154, 

Vt.—Wheeler v. St. Johnsbury, 87 
Vt. 46, 87 A 349. 
saa Va.—Davis v. Henry, 4 W. Va. 

Wis.—Great Western Compound Co, 

v. Adtna Ins. Co., 40 Wis. 373. 
_ [a] MIlustration.—If a party hold- 
ing a quasi trusteeship, by reason of 
holding an instrument as an escrow, 
does not demur for being made a 
party to a bill for specific perform- 
ance of the instrument, it is not for 
the party against whom the specific 
performance is sought to demur,. 
Davis v. Henry, 4 W. Va. 571. 

[b] Objection by plaintiff.—Plain- 
tiff who improperly joined a defend- 
ant but sought no decree against him 
could not object to proceeding to de- 
cree against the proper defendant on 
the ground that the case had not 


Tayler, 


matured _as to the one improperly 
joined. Warren v. Syme, 7 W. Va. 474. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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least where his joinder will not affect the decree 
against the proper defendant,’ the objection being 
regarded as a mere personal privilege.2 But sustain- 
ing a demurrer for such misjoinder interposed by 
other defendants is harmless error. Where, how- 
ever, plaintiff has some ground of relief against 
each defendant and the claims are such as to make 
the bill multifarious, one defendant may demur for 
an improper joinder of the other.t The objection 
that two persons cannot be made joint defendants 
eannot be made by a defendant who consented to 
an amendment whereby the other defendant was 
made a party.® 

For a misjoinder of plaintiffs any one of several 
codefendants may demur.® 

[§ 332] d. Dismissal. A misjoinder of plaintiffs 
is generally regarded as fatal unless waived or 
amended, and when raised requires a dismissal of 
the bill;? but such dismissal should be ‘‘ without 
prejudice,’’ as otherwise it could be pleaded in bar 
of a new suit on the merits. Other cases hold that 
the improper or unnecessary joinder of a party 
plaintiff is no ground for dismissing the bill in its 

1. Norwood v. Memphis, etc. R. 
Co., 72 Ala. 563; Hunley v. Hunley, 


15. Ala.’ 91; Johnson vy. Rankin, 3 
Bibb (Ky.) 86; Lindsey v. State, 27 


EQUITY 


one or more of the complainants in, 
a suit in equity fail to maintain a 
case against a defendant, 
mainder of the parties 
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entirety but only ground for dismissal as to the 
improper plaintiff,® unless the interests of the sev- 
eral plaintiffs are so diverse that they cannot with 
propriety be included in one decree,!® in which ease 
the bill may be dismissed for multifariousness.1 

A misjoinder of defendants is ordinarily ground 
for dismissal only as to the defendant improperly 
joined.1? It is not a jurisdictional defect and does 
not prevent the court from making a proper de- 
cree in the case? But where there is a demand of 
several matters, distinct in their nature, against 
several defendants who are unconnected in interest 
and liability, the bill is bad in its entirety for multi- 
fariousness,!* and may be dismissed.15 

Leave and opportunity to amend by dismissing as 
to parties improperly joined should be afforded 
plaintiff before dismissing his bill for misjoinder of 
parties,® as the defect generally may be cured by 
amendment.!7 

[§ 333] e. Amendment. Misjoinder of parties 
may generally be cured by amendment, dismissing 
as to parties improperly joined #8 and the name of 
one improperly made a party may be stricken out 


eine Michan > svar we VVivcct Greece lee Nel ots 
the re-| 11. See infra §§ 427-452. 
in order to 12. Conn.—Dresser y. Hartford L. 


Mex. Civ; “A. -540,.66 SW (332. 
2. Toulmin v. Hamilton, 7 Ala. 
Se POrt. 


362; Moore v. Armstrong, 
(Ala.) 697; Christian vy. Crocker, 25 
Ark. 327, 99 AmD 223; Gartland v. 
Nunn, 11 Ark. 720; Wheeler v. St. 
Johnsbury, 87 Vt. 46, 87 A 3849. 

3. Norwood vy. Memphis, etce., R. 
Co., 72 Ala, 563. 

4 Livermore v. Norfolk County, 
186 Mass..1338, 71 NE 305; Cherry v. 
Monro, 2 Barb. Ch. (N..Y.) 618; Butts 
v. Genung, 5 Paige (N. Y.) 254 (bill 
held not multifarious). 

[a] Joinder of joint and several 
claims.—If a joint claim against two 
defendants is improperly joined with 


-a separate claim against one of them, 


both or either of them may demur 
for multifariousness; and if allowed, 
the bill will be dismissed as to the 
party who demurs. Hmans v. Emans, 
13 N. J. Eq. 205; Swift v. Eckford, 
6 Paige (N. Y.) 22; Boyd v. Hoyt, 
5 Paige (N, Y.) 65; Carroll v. Roose- 
velt, 4 Hdw. (N. Y.) 211. 
hms of defendants see supra 

309. 

Multifarious bills generally see 
infra §§ 427-452. 

5. United Shoe Mach. Co. v. Holt, 
185 Mass. 97, 69 NE 1056. 


6 Moore v. Armstrong, 9 Port. 
(Ala.) ~697:-" Christian v. Crocker, 
25° Ark, “327; -99=AmD, 2235. Peoria, 
BLCrne we OCOnL bi xley. ce Lomahit. 3 Ac. 
283. 


7 U. S.—Tully v. Triangle Film 
Corp., 229 Fed. 297. 

Ala.—Taylor v. Robinson, 69 Ala. 
269: Jones v. Reese, 65 Ala. 134; 
Dunklin v, Wilson, 64 Ala. 162; 
Moore v. Moore, 17 Ala. 631; Bowie 
v. Minter, 2 Ala, 406. : 

Kan.—Hudson v. Atchison County, 
12 Kan. 140. 

La.—Winterhaler v. Hoffman, 119 
La. 125, 43 S 980. 

N. Y.—Clason vy. Lawrence, 3 Edw. 
48: Cammeyer v. United German 
Lutheran Churches, 2 Sandf. Ch. 
186. San 

Mase berachy v. Phillips, 82 Va. 
769, 1 SE 113. 

W. Va.—Zell Guano Co. v. Heath- 
erly, 38 W. Va. 409, 18 SE 611. 

See also supra § 305. sane 

“The misjoinder of a party plaintiff 
having no interest, and to whom no 
relief can be granted, renders the 
complaint multifarious and devoid of 
equity, and therefore the complaint 
must be dismissed.” Tully v. Tri- 
angle Film Corp., 229 Fed. 297, 
=2.99), 

[a] Amendment necessary.—If any 

~ [21 C, J.—22] 


maintain their suit against the de- 
fendant, must by leave of court 
amend their bill by striking out the 
names of such cocomplainants who 
had no cause of action. Girard v. 
Lehigh Stone Co., 280 Ill, 479, 117 
NE 698. 

{b] After consenting to a decree 
against him for an injunction and an 
accounting a defendant cannot object 
to a misjoinder of one of the com- 


Plainants. Livingston v. Woodworth, 
i> STOW oe  CUakis- ey O40, pL4.. Tie eG; 
809. 


8. House v. Mullen, 22 Wall. (U. 
S.) 42, 22 L. ed. 838 (where the lower 
court had dismissed the bill gener- 
ally, and upon appeal such decree of 
dismissal was reversed and the cause 
was remanded with directions to 
allow complainant a reasonable time 
to amend, and in default of amend- 
ment to dismiss ‘without prejudice”); 


Hill v. Wilson, 210 Fed. 200, 127 
CCA 260. 

9. U. S—Bunce v. Gallagher, 4 F. 
Cas. No. 2,138, 5 Blatchf. 481. 


Me.—Brown v. Lawton, 87 Me. 83, 
86, 132, Al W338. 

Md.—Methodist Episcopal 
v. Asbury Sunday School Soc., 
WHEE OAV ee SI 3 

N. Y.—Dias v. Bouchaud, 10 Paige 
445 [rev on other grounds 1 N. Y. 
201]. 

Wi: Va.—Beckwith v. Seborn, 31 W. 
Va. 1, 5 SE 453. 


Church 
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“Tt is objected that the mortgagor, 


is improperly made a plaintiff. < Sup- 
pose he is. The other plaintiff may 
well prosecute the suit and have re- 
demption aliowed him. The improper 
or unnecessary joinder of a party 
plaintiff will not defeat a suit in 
equity. The bill may be dismissed 
as to him. Too few plaintiffs may 
be fatal to an equity cause, never 
too many. All persons interested 
must be parties, either plaintiffs or 
defendants, and if, from over-caution, 
too many be joined, the mistake is 
harmless and may be corrected on 
final decree, as the judgment may be 
several and so framed as to work full 
and substantial justice. These re- 
marks are elementary and need no 
citation of authorities.” Brown vy. 
Lawton, supra. — : 

[a] Ilustration.—A bill to declare 
laws for filling offices unconstitu- 
tional, and to prevent action there- 
under, being properly maintainable 
by taxpayers, the joining as plain- 
tiffs of officeholders, although un- 
necessary, does no harm. Blanken- 
burg v. Black, 200 Pa. 629, 50 A 198. 


Ins. Co., 80 Conn. 681, 70 A 39 (under 
statute). 

Fla.—Taylor v. Mathews, 53 Fla. 
776, 44 S 146. 

Me.—Rugbee y. Sargent, 23 Me. 269. 

Md.—McKim_ v. Odom, 3. Bland 
407; Binney’s Case, 2 Bland 99. 

Miss.—McCoy vy. J. I. Case Thresh- 
ing Mach> €o;, 112; «Missia Gen 
784, 


N. Y.—Corning v. Smith, 6 N. Y. 
82; Swift v. Eckford, 6 Paige 22; 


| Boyd v. Hoyt, 5 Paige 65 


Pa,—Blankenburg vy. Black, 200 Pa. 
629, 50 A 198. 

Porto. Rico.—Franceschi 
8 Porto Rico Fed. 302. 

13. Taylor v. Mathews, 53 Fla. 778, 
44 S$ 146; Gordon v. Simonton, 10 
Fla. 179; Woolf vy. Barnes, 46 Misc. 
165,93 NYS 219 [rev on other grounds 
104.App. Div. 620 mem, 93 NYS 


infra §§ 427-452; supra 
§ 309. \ 
Wells v. Sewall’s Point Guano 
Co., 89 Va. 708, 17 SE 2 [foll Wash- 
ington City Sav. Bank y. Thornton, 
83) Vae 157, 2.SH 1937. 

16. Victor Talking Mach. Co. v. 
American Graphophone Co., 118 Fed. 
50; Lillard v. Mitchell, (Tenn. Ch. A.) 
37 SW 702. 

17. See infra § 333. 

18. U. S.—Connolly v. 
Peta OO Cipwleierlsn, CC tO er ELO TSS 
v. Mullen, 22 Wall. 42, 22 L. ed. 838; 
Backus v. Brooks, 195 Fed. 452, 115 
CCA 354 [mod decree 189 Fed. 922]; 
Victor Talking Mach. Co. v. Amer- 
ican Graphophone Co., 118 Fed.. 50; 
Hubbard vy. Manhattan Trust Co., 87 
Fed. 51, 30 CCA 520; North America 
Ins. Co: v. Svendsen, 74 Fed. 346; 
Tobey v. Claflin, 23 EF. Cas. No. 14,- 
066, 3 Sumn. 379; Heath vy. Erie R. 
Co., Ll Ee Cas: INO: 65306;,ceblatcht 
347; Dwight v. Humphreys, 8 F. Cas. 
No. 4,216, 3 McLean 104. 


v. Jones, 


Taylor, 2 


Del.—Reybola vy. Herdman, 2 Del. 
Ch. 34. 

Ill—Heacock v. Durand, 42 Ill. 
230. 

Towa.—Hanks y. North, 58 Iowa 
396, 10 NW 785. 

Md.—White v. White, 4 Md. Ch. 
418, 

N. J.—Johnson y. Vail, 14 N. J. 
Eq. 423; Fleischman v. Young, 9 N. 


J. Eq. 620. 

Tenn.—Lillard v. Mitchell, (Ch. A.) 
37 SW 702. 

Va.—Abernathy vy. Phillips, 82 Va. 
769, 1 SE 113; Martin v. Martin, 95 
Va. 26, 27 SE 810; Keyser vy. Renner, 
87 Va. 249, 12 SE 406, 
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even on areal ee 
[§ 334] 4 


regarded.”° 


not render the decree invalid.?? 
[64835] 61: 
tution; Intervention °* 


19. Edmunds’ App., 68 Pa. 24. 

20. Taylor v. Brown, 32 Fla. 334, 
13 S 957 (objection on appeal); Chip- 
man v. Thompson, Walk. (Mich.) 405 
(objection at hearing); West v. Rut- 
land Bank, 19 Vt. 403; Billmyer v. 
Sherman, 23 W. Va. 656 (objection on 
appeal). See also supra § 307. 

21. Mellwood Distilling Co. v. 
Harper, 167 Fed. 389; Beavers v. Bau- 
cum; so Arkiy 722: Pearce v. Bruce, 
38 Ga. 444; Rosenbluth vy. Reis Cir. 
Cie 36 sPa1COy sole 

{a] After hearing and decision.— 
The court may permit the correction 
by amendment of a clerical error in 
the name of the corporation com- 
plainant, in the caption and body 
of the bill, after the case has been 
tried on an answer to the merits and 
a decision handed down, where no 
prejudice can result to defendant; 
no plea in abatement having been 
filed. Mellwooad Dee Connie 
Harper, 167 Fed. 38 

Amendment as to Pavtteg generally 
see infra § 623. 

22. North American Restaurant, 
etc., v. McElligott, 129 Ill. A. 498 
[aft 227 Till. 317, 81 NE 388]. 

23. Dudley v. Browning, 79 W. Va. 
331, 90 SE 878 (decree pro confesso). 

24. See also generally Parties [31 
Cye 469 et seq]. 

25. U. S.—Federal Min., etc., Co. 
v. Bunker Hill, etc., Min., etc., Co., 
137 Fed. 474; Bonner v. Terre Haute, 
ete,: R, Co., 151 Fed. 985, 81 CCA 476. 

Del. —-Ehrenstrom v. Phillips, 9 Del. 
Chi V4,007 AsO: 

Tll.— Herrington v. Hubbard, 2 Ill. 
569, 38 AmD 426. 

Iowa.—Camp vy. McGillicuddy, 10 
Iowa 201. 

Ky.—Sanders y. Herndon, 108 SW 
908, 32 KyL 1362; Gates v. McWil- 
liams, 6 Dana 42. 

Miss.—Carman vy. Watson, 2 Miss. 
333. 

N. Me Parhanl v. Haverhill Fibre 
Co, 64 NSE 2,0 A cole, 

N. Y.—Mawhinney v. Bliss, 124 
App. Div. 609, 109 NYS 332. 

S. C.—Ex p. Whaley, 8 S. GC. 344. 

W. Va.—Bragg v. United Thacker 
Coal Co., 70 W. Va. 655, 74 SEH 946; 
Rexroad v. Raines, 63 W. Va. 511, 
60 SE 495; Ralphsnyder y. Titus, 63 
W. Va. 469, 60 SE 494; Gall v. Gall, 
. 50 W. Va. 523, 40 SE 380; Brown v. 
Knapp, 7 W. Va. 678. 

Wis.—McDougald vy. New _ Rich- 
mond Roller Mills Co., 125 Wis. 121, 
103 NW 244. 

Under Codes and practice acts see 
Parties [31 Cyc 470]. 

26. See supra §§ 276, 277, 299. 

27. See supra §§ 312-324. 

28. See supra § 322. 

29. See supra § 325. 

30. U. S.—Richmond y. Irons, 121 
Deora) wiset 188, s0udu edie 864s 
Patton v. Marshall, 178 Fed. 350, 97 
CCA :610, 26 LRANS Waris Kaiser v. 
General Phonograph Supply Corea 
Fed. 432; Rogers v. Penobscot Min. 
Co., 154 Fed. 606, 83 CCA 380; May- 
nard v. Tilden, 28 Fed. 688; Patter- 
son v. Stapler, 7 Fed. 210: Douglas v. 
Butler, 6 Fed. 228; Hunt v. Wickliffe, 
2 Pet. 301, TL. ed. 397; Scott v. Mans- 
field, ete., IRR (Crow 23 F. Cas. No. 


. Misnomer and Other Objections. Where 
the proper parties are before the court, an objec- 
tion based merely on their posibion on the record 
or description of their capacity will often be dis- 
The misnomer of a party may be cured 
by amendment,?! and is waived by joining issue and 
proceeding to trial upon the merits.?? 
misnomer of defendant in the summons or bill, cor- 
rectible by matters on the face of the record, will 


Bringing in New Parties; Substi- 
—l. In General. When in the 


EQUITY 


when objection 


The mere 


13,541, 2 Flipp. 15; Fisher vy. Ruther- 
ford, 9 F. Cas. No. 4,823, Baldw. 188; 
Frese v. Bachof, 9 F, Cas. No. 5.110, 
14 Blatehf. 432; Brandon Mfg. Co. v. 
Bear 4 F. Cas. No. 1,810, 14 Blatchf. 

Ala.—Dawsey v. Culbreth, 75 $8 
459; King v. Woodlawn Lumber Co., 
201 Ala. 539, 78 S 893; Alabama 
Terminal, ete., Co. v. Hall, 152 Ala. 
262,'44 S 592; McGhee vy. Alexander, 
104 Ala, 116, 16 S 148; Bolman v. 
Lohman, 74 Ala. 507; Pitts v. Pow- 
ledge, 56 Ala. 147; Falls v. Weissin- 
ger, 11 Ala. 801; Gayle v. Singleton, 
1 Stew. 566. 


Cal.—Moyle vy. Landers, 83 Cal. 579, 
Zo Eeug 8s 
33 Colo. 


Colo.—Jordan v. Greig, 
360, 80 P 1045. 

Del.— Wilmington y. Addicks, 7 Del. 
Ch, 56, 43 A 297. 

D. C.— Willey v. Stormont, 38 App. 


399. 
Fla.—Camp Phosphate Co. v. An- 


derson, 48 Fila., 226,. 37. S) 722, 111 
AmSR 77. 

Ga.—Gress Lumber Co. v. Rogers, 
85 Ga. 587, 11 SE 867; Livingston 
v. Marshall, 82 Ga. 281, 11 SE 542; 
Hook v. Brooks, 24 Ga. 175; Napier 
v. Howard, 18 Ga. 437; McDougald 


v. Dougherty, 11 Ga, 570. 

Tii.i—Hopkins v. Roseclare Lead 
Co., 72 Ill. 373; Thomas vy. Adams, 30 
IW B wie Sullivan v. Chicago Bd. of 
Trade, 111° Ill. A. 492 

Ky. -_Bolsen  v. Barber Asphalt 
Pav. Co., 82 SW 972, 26 KyL 914; 
Hoofman y. Marshall, t J. J. Marsh. 
64; Stevens v. Terrel, 3 T. B. Mon. 
131; Foster v. Hunt, 3 Bibb 32. 

Me.—Beals vy. Cobb, 51 Me. 348. 

Mich.—Folkerts vy. Power, 42 Mich. 
283, 3 NW 857; Woodward v. Clark, 
15 Mich. 104, 

Miss.—Roberts y. Burwell, 117 
Miss. 451, 78 S 357; Rowzee v. Pierce, 
75 Miss. 846, 23 S 307, 65 AmSR 625, 
40 LRA 402. 

Mo.—Pratt v. Walther, 42 Mo. A. 491. 

N. H.—Clark v. Keene First Cong. 
Soc. 46 N.'H. 272. 

N. J.—Deptford Tp. M. E. Church 
v. Hammell, 73 N. J. Eq. 293, 67 A 
941; McIntyre vy. Easton, etc., R. Co., 
26 N. J. Eq. 425; Henry y. Brown, 8 
N. J. Eq. 245. 

N. Y.—Peck vy. Mallams, 10 N. Y. 
509; Vanderwerker v. Vanderwerker, 
7 Barb. 221; Tooker v. Oakley, 10 
Paige 288; Van Epps y. Van Deusen, 
4 Paige 64, 25 AmD 516; Bregaw v. 
Claw, 4 Johns. Ch. 116; Hutchinson y, 
Reed, Hoffm. 316. 

N Blackwell, 16 


. C—Arendell v. 
N. C. 354. 

Pa.—Taylor v. Order of Sparta, 
254 Pa. 556, 99 A 157; Gerard Trust 
Co. v. Transit: Co,., 22 .Pa,; Dist...133; 
Shellenberger vy. Shellenberger, 6 Pa. 
Co, 287; Savage v. Fortner, 2 Chest. 
Co. 271; Mecllvain y. Christ Church, 
2 Woodw. 293. 

S. C.—Roddy v. Elam, 33 S. C. Eq. 
343; Cabeen v. Gordon, 10 S. C. Hq. 51. 

Vi.— Noyes v. Sawyer, 3 Vt. 160. 

Va.—Tidball v. Shenandoah Nat. 
Bank, 109 Va. 741, 42 SE 867; Yates 
v. Law, 86 Va. 117, 9 SE 508; Belton 
v. Apperson, 26 Gratt. (67 Va.) 207; 
Holland v. Trotter, 22 Gratt. (63 Va.) 


[§§ 333-335 


progress of a suit it appears that a necessary party 
is not before the court he must be brought in,”?* for 
the court will not proceed in his absence,?* and 


for such nonjoinder is properly 


raised and insisted upon either by defendant,?" or 
by the court sua sponte,?® if plaintiff does not cure 
the objection by bringing in the absent party, the 
bill will be dismissed.?° 
tice require it, courts of equity exercise great lib- 
erality in permitting plaintiff to bring in new par- 
ties, either as coplaintiffs with him or as defendants, 
by amendment,?° or, in proper cases, by supple- 
mental bill,?4 subject of course to the general rules 


Whenever the ends of jus- 


136; Coffman yv. Sangston, 21 Gratt. 
(62 Va.) 263; Stephenson vy. Taver- 
ners, 9 Gratt. (50 Va.) 398; Ball v. 
Johnson, 8 Gratt. (49 Va.) 281; 
Jameson vy. Deshields, 3 Gratt. (44 
Va.) ag Allen v. Smith, 1 Leigh (28 
Va.) 231. 

W. Va.—Johnson .Milling Co. v. 
Read, 76 W. Va. 557, 85 SH 726; Rat- 
liff v. Sommers, 55 WwW. Va. 30, 46 SE 
712, 1 AnnCas 970; Williams v. Grant 
County Ct., 26 W. Va. 488, 53 AmR 
He Weiton v. Hutton, 9 W. Va. 

39. 

Wis.—Hungerford y. Cushing, 8 
Wis. 332; Orton v. Knab, 3 Wis. 576. 

Eng.—Hitchens y. Congreve, 5 L. 
J. Ch. O. S. 176; Hawkins v. Miles, 1 
ie el CARO SS: OC: 

“Owing to the principle of equity 
that a cause shall not be finally dis- 
posed of without having all parties 
whose interests might be affected 
before the court, leave to amend by 
making new parties is more liber- 
ally granted, especially where the 
necessity therefor has not been sug- 
gested, and does not become manti- 
fest, before the hearing.’ Willey v. 
Stormont, 38 App. (D. C.) 399, 412. 

[a] A pill filed in behalf of a class 
may be amended to let in those in- 
terested. Harrison y. St. Mark’s 
Church, 14 WklyNC (Pa.) 387. 

[b] ‘Where a coplaintiff is brought 
in by amendment, a lien on land by 
virtue of the suit attaches as to him 
only from the time of his becoming 
a party. Stout v. Vause, 1 Rob. (40 
Va.) 169. 

[c] Representatives of a decedent 
(1) may be brought in as new par- 
ties in the Same manner as the de- 
cedent might have been if living. 
Hungerford y. Cushing, 8 Wis. 332. 
(2) An amendment of the bill is not 
the regular mode of bringing in the 
personal representatives or heirs of 
a deceased defendant, but it may 
serve the purpose of a suggestion of 
the death of the deceased and of the 
names of his legal representatives. 
Floyd v. Ritter, 65 Ala. 501. 

[d] Procedure.—The joinder of 
parties as plaintiffs after answer and 
replication without any formal notice 
to defendants, where no replication 
is filed by them, and no issue framed 
as to them js improper, and they are 
not entitled to any relief in the pro- 
ceedings. Kleinman vy. Philadelphia 
County, 34 PittsbLegJ (Pa.) 113. 

[e] Presumption on  appeal.— 
Where the record shows the addition 
of a new plaintiff, it will be pre- 
sumed that leave was granted. Moyle 
v. Landers, 83 Cal. 579, 23 P .798. 

Amendments as to parties see 
supra §§ 325, 326, 333; infra § 623. 

31. U. S.—Venner vy. Pennsylvania 
Steel Co., 250 Fed. 292 

N. J—Hoppock v. Cray, (Ch.) 21 
A 624. 
peas Y.—Jenkins vy. Freyer, 4 Paige 

R. I.—Warren v. Warren, 36 R. I. 
167, 89 A 651 (supplemental petition 
in divorce), 

Tenn.—Robertson vy. Winchester, 85 
Tenn, 171, 1 SW 781, 

See also infra §§ 660, 667. 

{a] Joinder of original defendants. 


For later cases, developments and changes in tne :aw see cumulative Annotations, same title, page and note number, 


§ 335) 
and limitations 
plemental bills.3* 


amendment.?? 


amendment is unnecessary.*® 


-—(1) Whether the original defend- 
ants should be defendants to the sup- 
_plemental bill depends upon whether 
their interests would be affected by 
the decree against the new defend- 
| ant. Chase v. Searles, 45 N. H. 511. 
(2) Where new parties are made 
| after decree by supplemental bill, 
| the parties to the original need not 
| be joined as the new parties are not 
| bound by the decree. Stewart v. 
| Duvall, 7 Gill & J. (Md.) 179. 
| b] Manner of making purchaser 
pendente lite a party.—(1) A supple- 
mental bill is proper to bring in as 
|a@ party a person who has acquired 
| an interest in the controversy after 
| the commencement of the suit, as 
assignee or successor to an original 
defendant, although such assignee or 
successor will in general be bound 
by the decree and proceedings. Wil- 
liams vy. Winans, 20 N. J. Eq. 392. 
| 42) A party who pending suit ac- 
| quires a new right or interest in the 
| subject matter by purchase must as 
a general rule bring it before the 
| court by supplemental bill, or by an 
/original bill in the nature of a 
| supplemental bill, to have the benefit 
of the proceedings. Wilder v. Keeler, 
8 Paige (N. Y.) 164, 283 AmD 781. 
£3). A party who, having acquired 
an interest during the pendency of 
the suit, applies, under the Chancery 
_Act, to be made a party in order 
'to move to open the decree must pre- 
; sent in his petition a case of sub- 
\ stantial equity. Davis. v. Sullivan, 
(3 N.«J:, Ha., 569, 
82. Amended Dills generally see 
1 infra §§ 621-644. 

33. Supplemental bills generally 
; see infra §§ 658-668. 
_ 84 Belding v. Archer, 131 N. C. 
287, 42 SE 800 (eave to bring in 
1 mew defendants refused). | 

35, See statutory provisions and 
(court rules; Vandeford v. Stovall, 117 
, Ala, 344, 23 S 30. 


36. Willey v. Stormont, 38 App. 
(@. C.) 399; Rowzee v. Pierce, 75 
] Miss. 846, 23 S 307, 65 AmSR 625, 


440 LRA 402 (holding it error to re- 
4fuse an amendment, ina suit to 
i the unauthorized use of 


jland). 

37. Barnes y. Alexander, 107 Ga. 
£373, 33 SE 396; Hook v. Brooks, 24 
(Ga. 175; Howell v. Peoria, 90 Ill. 104; 
)Marsh v. Green, 79 Ill. 385; Camp v. 
)McGillicuddy, 10 Iowa 201; Moore v. 
I1Hammell, (N. J. Ch.) 14 A 743. 

[a] But an amendment will not be 
(permitted (1) to bring in parties hav- 
jing no apparent interest in the suit 
((Riely v. Kinzel, 85 Va. 480, 7 SEH 
}907), (2), or whose interest has ceased 
((Ingraham v. Dunnell, 5 Mete. 
((Mass.) 118). : 

38. Edison Electric Light, etc., Co. 
‘vy. Blomquist, 185 Fed. 615 (supple- 
imental bill dismissed); Dadirrian v. 
‘Gullian, 80 Fed. 986; Roberts v. At- 
Janta Real Est. Co., 118 Ga. 502, 45 
SE 308; Franklin Bank-Note Co, v. 


governing amendments 2 and sup- 
The matter lies within the sound 
discretion of the court,?* except where by statute 
or court rule such amendment is made a matter of 
right,*° but refusal of leave to amend may be er- 
ror.“ Merely proper parties may be brought in by 
But leave to bring in new parties 
is properly denied where the proposed amendment 
sets up a new and distinct cause of action not ger- 
mane to the original suit,?* and leave may be de- 
nied on the ground of laches,3® or because the 
New parties cannot 
be brought in on appeal,‘! nor will the decree be re- 
versed for the purpose of enabling plaintiff to make 
a new case by adding new parties.*” 
decree is reversed for nonjoinder of necessary par- 
ties, the cause will be remanded and an opportunity 


_ persons). 


EQUITY 


tiff’s assent.*4 


But where a 


Augusta, ete., R. Co., 102 Ga. 547, 
30 SE 419; O’Connor v. Sturgeon Lake 


Lumber Co., 7 Sask. L. 254, See aiso 
infra § 623. 
39. Quackenbush vy, Leonard, 10 


Paige (N. Y.) 181. 

{a] After final hearing on the 
merits new parties will not be 
brought in where justice can be done 
between the parties before the court 


without prejudice to the absent. 
Jewett v. Tucker, 139 Mass. 566, 
2 NE 680. 

40. Bogardus v. Trinity Church, 4 
Sandtf.o. Chi. -CUN.t a.) 4369 . “(defect 
waived). 

41. New Jersey Franklinite Co. v. 


Ames, 12 N. J. Eq. 507. But see Ex 
p. Whaley, 8 S. C. 344 (where pend- 
ing appeal from a decree for the 
sale of a testator’s real estate, re- 
maindermen were allowed to come 
in, by the supreme court, to protect 
their interests). 

42. Jameson y. Deshields, 3 Gratt. 
(44 Va.) 4. 

43. See supra § 325. 

44. Exchange, etc., Bank v. Brad- 
ley, 15 Lea (Tenn.) 279. 

45. Andrews v. Solomon, 1 F. Cas. 
No. 378, Pet. C. C. 356 (holding that 
where the original bill contains no 
allegations against parties who were 
afterward permitted by the court on 
motion of the complainant to be made 
defendants, and have answered the 
bill, but no amended bill is filed, the 
bill must be dismissed as to them); 
Gallatin Land, ete., Co. v. Davis, 44 
WwW. Va. 109, 28 SE 747. But see 
McGregor vy. McGregor, 21 Iowa 441 
(holding that an order of court and 
service of notice making a person 
a party defendant to an equity action 
are as effective as if there had been 
an amendment of the petition mak- 
ing such person a party and repeat- 
ing its averments as against such 


46. U. S.—Shields v. Barrow, 17 
How. 130, 15 L. ed. 158; Coleman v. 
Martin, 6 F. Cas. No. 2,985, 6 Blatchf, 


119; Drake v. Goodridge, 7 F. Cas. 
No. 4,062, 6 Blatchf. 151; Searles v. 
Jacksonville, etc., R. Co., 21 F. Cas. 


No. 12,586, 2 Woods 621. 
Ala.—Curtis v. Curtis, 180 Ala. 64, 
60 S 167; Ex p. Printup, 87 Ala. 148, 
6 S 418; Renfro v. Goetter, 78 Ala. 
311. wate 
Del.—Ehrenstrom y. Phillips, 9 Del. 
Chie) TRA 02 i 
Fla.—Doke v. Williams, 45 Fla. 248, 
249, 34 S 569; Carter v. Smith, 35 
Blah £69, 17S: 411. 
Tll.—Leiter vy. Field, 24 Ill. A. 128. 


Ky.—Smith v. Evans, 3 A. K. 
Marsh. 217. 

Miss.—Whitney v. Hanover Nat. 
Bank, 71 Miss. 1009, 15 S 33, 223 
LRA. 581. 

Tenn.—Stretch v. Stretch, 2 Tenn. 
Ch. 140. 


“The general rule, subject to cer- 
tain exceptions, is that a party can 
not be required to sue those against 
whom he does not wish to proceed, 
nor to state another case than that 


afforded to bring them in.4% 
object to an order making new parties, with plain- 
After new parties are made or di- 
rected, the bill should be amended.*® 

Consent of plaintiff. As a general proposition, 
plaintiff is dominus litis. 
to his bill as he sees fit, and cannot be compelled 
to add or accept others either as plaintiffs or de- 
fendants if he is willing to stand upon his bill as 
framed by him and take the consequences of other 
persons not being fnade parties.*® 
sometimes introduce new parties into the suit by 
means of a cross bill,*? and third persons, in proper 
cases, may become parties to a pending suit at their 
own instance by intervention.*§ 
ceptions, and in the absence of authority by statute 
or court rule,*® no such practice is known in equity 
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A defendant cannot 


He makes such parties 


Defendant may 


But with these ex- 


upon which he elects to rely. If he 
fails to make necessary parties to 
the suit, or does not make necessary 
averments as to those against whom 
he proceeds, his suit fails; but 
whether he will cure the defect by 
amendment rests with himself,” 
Doke vy. Williams, supra. 

“If the plaintiff desires to make . 
new parties, he amends his bill, and 
makes them. If the interest of the 
defendant requires their presence, 
he takes the objection of nonjoinder, 
and the complainant is forced to 
amend, or his bill is dismissed. If, 
at the hearing, the court finds that 
an indispensable party is not on the 
record, it refuses to proceed. These 
remedies cover the whole subject.” 
Shields y. Barrow, 17 How. (U. S.) 
130, 145, 15 L. ed. 158 [quot Ex p. 
Printup, 87 Ala. 148, 151, 6 S 418). 

_ “If it appears that he has made 
improper parties, or has failed to 
make a party defendant a person who 
is a necessary party, the Court may, 
even on its own motion, or upon the 
application of the persons who are 
parties to the bill, decline to pro- 
ceed further. In such cases the rule 
is to give the complainant an oppor- 
tunity to amend and upon the failure 
or refusal of the complainant to 
make new parties, the court may 
dismiss the bill, but the court cannot 
make a party without action taken 
by the complainant.’ Ehrenstrom y. 
Phillips, 9 Del. Ch. 74, 76, °77 A> 80. 

[a] A motion to be admitted as 
defendant to a suit is irregular; but 
where it appears that the applicant 
is interested in the subject of an 
injunction, it will be ordered to be 
dissolved unless plaintiff makes him 
a defendant. Harrison vy. Morton, 
4 Hen. & M. (14 Va.) 483. 

{[b] Purchasers pendente lite can- 
not be made -parties without com- 
plainant’s consent; in the absence of 
such consent their remedy is by an 
original bill in the nature of a sup- 
plemental bill or cross bill. Steele 
v. Taylor, 1 Minn. 274. : 

[c] Waiver of objections.—Where 
a complainant acquiesces in an order 
requiring him to bring in a new 
party as a defendant and amends his 
bill, he cannot on appeal urge the 
making of such order as a ground 
Mobile Branch Bank v. 
Taylor, 10 Ala. 67. 

47. See infra § 609. 

48. See infra §§ 337-349. 

49. See statutory provisions and 
court rules. i 

[a] Application under statute.— 
(1) A person who applies to be made 


|a defendant ‘to a suit in equity for 


the recovery of property under Code 
§ 2799, must show an interest in 
the property sued for. Speak vy. Ran- 
som, 2 ‘Tenn. Ch.’ 21053. Stretch! ‘v: 
Stretch, 22° TennemiCh.7140.4 2): "TBhis 
statute applies to suits in equity as 
well as actions at law. Stretch v. 
Stretch, supra [fol] Hill v. Bowers, 
4 Heisk. (Tenn.) 275]. (3) One mak- 
ing such application under the stat- 
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as making “a person a defendant to a pending suit 
on his own application,®® or compelling plaintiff to 
join with himself, as a coplaintiff, one not a party 
on the application of such person.°! 
of third persons, if they have an interest to protect, 
is to file an appropriate bill which may be resisted 
in the regular way by those adversely interested,°? 
and the remedy of defendant, if necessary parties 
are omitted, is to object to proceeding without 
But there are cases where strangers have 
been made parties defendant by order of court on 
their own application,®># or on that of a defend- 
ant,®°> or by the court sua sponte.°® 
of such decisions may be explained on the ground 
either that no one objected, or that they were cases 


them.°? 


ute must in his petition present a 


case of substantial equity. Davis v. 
Sullivan, 33 N. J. Eq. 569. 
50. U. S.—Anderson v. Jackson- 


Ville, ete., Ri Co., 1 F. Cas. No. 358, 
2 Woods 628; Coleman v. Martin, 6 
F. Cas: No. 2,985, 6 Blatchf. 119; 
Drake v. Goodridge, 7 F. Cas. No. 
4,062, 6 Blatchf. 151. 

Ala.—Ex p. Printup, 87 Ala. 148, 
6 S 418. 

Fla.—Doke v. Williams, 45 Fla. 
248, 34 S 569 [dist Attala County v. 
Niles, 58 Miss. 48]. 

Ky.—Buford v. Rueker, 4 J. J. 
Marsh. 551; Davis v. Harrison, 2 
J. J. Marsh. 189; Smith y. Evans, 
SAK Marsh: 21°72 

Miss.—Whitney v. Hanover Nat. 
Bank, 71 Miss. 1009, 15 S 338, 28 
LRA 531. 


Pa.—Roberts v. Brunner, 23 Pa. 


Dist. 409; Grant Tp. Water Co. v. 
Pennypacker, 6 Dauph. Co. 89. 

Tenn.—Comfort v. McTeer, 7 Lea 
652. 

“Tt was never known that a per- 
son, not a party to a suit in per- 
sonam, could compel a plaintiff to 
make him a party. The present de- 
fendants do not raise the objection 
that the petitioner should be made 
a party. This being so, the plaintiff 
is left free to sue whom he pleases, 
subject only to the power of the 
Court at any time to compel him to 
join, as a party defendant, any per- 
son whom it is necessary to make 
a party, in order to make a decree 
fully effective against those who are 
already parties.”’ Coleman y. Martin, 
6 F. Cas. No. 2,985, 6 Blatchf. 119, 
120. 
“ ‘Generally speaking,’ says Calvert, 
‘go stranger can take no part at all, 
and cannot even be heard by counsel 
in a claim of interest in the suit 
except by the consent of all parties.’ 
Calvert on Parties, 58. Deviations 
from the rule are occasionally al- 
lowed in order to obviate delay and 
expense when there is no question 
as to the rights of the parties.’ 
Forbes v. Memphis, ete., R. Co., 9 
F. Cas. No. 4,926, 2 Woods 3238, 335. 
-{a] Beason for rule.—“To make a 
new defendant to a bill, claiming in 
a right not noticed by the bill, 
would throw the rules of chancery 
pleading into utter confusion, for it 
would be to try rights without any 
issue between the parties.” Stretch 
v. Stretch, 2 Tenn. Ch. 140, 142 [quot 
Doke v. Williams, 45 Fla. 248, 251, 
S459 40691). 

[b] Enterloper defendant.—An in- 
terloper who turns out to be the real 
person in interest and to have ac- 
tually defended the suit for the 
nominal defendant may be subjected 
to the decree. Schmidt v. Louisville, 
ete., R. Co., 44 SW 130, 19 Kyl 1625. 

51. Drake v. Goodridge, 7 F. Cas. 
No. 4,062, 6 Blatehf. 151; Carter v., 
Smiths 735) Biasil6o 17 (Sweat 

52. EXx p. Printup, 87 Ala. 148, 6 
S 418; Doke v. Williams, 45 Fla. 248, 
251, 34 S 569; Stretch.-v. Stretch, 2 
Tenn. Ch. 140. 
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[§ 336] 2. 


The remedy 


Perhaps most 


“The law does not deny a remedy 
to third persons having an interest 
in the subject-matter of litigation, 
but it requires that it be so sought 
as to permit the rights of all parties 
to be duly presented to the court. 
They may, in cases demanding it, 
file an appropriate bill, which those 
with adverse interests will have op- 
portunity to resist in the regular 
way.’ Doke v. Williams, supra. 

53. See supra §§ 312-327. 

54, U. S.—Credits” Commutation 
Com vi }U. Sri Li UsESye3Lt  20uSsce 
636, 44 L. ed. 782; Galveston, etce., 
R. Co. v. Cowdrey, 11 Wall. 459, 20 
L. ed. 199; Bronson y. La Crosse, etc., 
Rs Go, 2 oWallk 283, ci) Lin sed. (725% 
Central Trust Co. v. Chicago, etc., 
Ri Coz, 208 | Med. (33621034 1CCA 144; 
U. S. Trust Co. v. Chicago Terminal 
Transfer R. Co., 188 Fed. 292, 110 
CCA 270; U.-S. v. Philips, 107 -Fed. 
824, 46 CCA 660; Minot vy. Mastin, 
95 Fed. 7384, 37 CCA 234; Scott v. 
Mansfield, ete., Ri *Co.3> 2b BP. «Cas: 
No. 12,541, 2 Flipp. 15. 

Ga.—-Phillips v. Wesson, 16 Ga, 137. 

Mo.—Carter vy. Mills, 30 Mo. 432 
(against plaintiff’s objection). 

Pa.—Roberts v. Brunner, 23 Pa. 
Dist. 409; Grant Tp. Water Co. v. 
Pennypacker, 6 Dauph. Co. 89. 

Tenn.—Hill v. Bowers, 4 Heisk. 
272; Saylors v. Saylors, 3 Heisk. 525; 
Wilson v. Wifler, 7 Coldw. 31; Banks 
v. Banks, 2 Coldw. 546, 548; Birdsong 
v. Birdsong, 2 Head 289, 302. 

{a] Dlustration.—A stranger on 
his motion may be admitted a de- 
fendant in chancery, by showing that 
his interest is involved in the con- 
troversy, and complainant will be 
compelled to amend his bill and bring 
the case before the court. Smith v. 
Evans, 3 A. K. Marsh. (Ky.) 217, 219. 
(“The proceedings of a chancery court 
admit not of strangers as defendants 
on their own motion, as courts of law 
ean do in an ejectment. But the 
chancellor has the power to protect 
the interest of a person unknown in 
the suit, when that interest might 
be seriously affected, by compelling 
the complainant to put the cause in 
an attitude to allow such strangers 
to be heard’). 

[b] Stockholders will be permitted 
to come in as defendants and defend 
a suit against the corporations for 
the protection of their own inter- 
ests and those of the other stock- 
holders, upon a showing that the 
directors fraudulently refuse to make 
a defense. Bronson v: La Crosse, 
etc.” Re Cose2 Wall.’ Ginmss)ecc oud 
L, ed. 725. 

55. Edwards y. Richards, 95 Ga. 
655, 82 SE 690 (where, however, de- 
fendant’s motion to make a _ third 
person a codefendant was denied be- 
cause such person was not a neces- 


Sary party). 

56. McGregor v. McGregor, 21 
Iowa 441 (holding that parties 
were effectively made by mere order 
of court and service of notice of such 
order without any amendment of the 


bill). 


within the rule authorizing intervention.*? 
Substitution of Parties. 

plaintiff’s interest passes to another pending the 
suit the cause cannot proceed until the person ac- 
quiring that interest is substituted as plaintiff.°% 
Such a successor in interest is entitled to the benefit 
of the proceedings already had.®® A substitution of 
plaintiffs may be permitted to correct an error in 
the bringing of the suit provided the cause of action 
is not changed.°° 
is treated as if it had been brought originally by the 
substituted plaintiff. 
seeks not only to substitute a new and different 
plaintiff, but also a new and distinct cause of ac- 
tion, is properly denied,®°? even where the original 
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Wherever 


After such amendment, the bill 


But an amendment which 


57. Stretch v. Stretch, 2 Tenn. Ch. 
140 (reviewing cases). 

58 Barnard v. Hartford, 2 F. Cas. 
No. 1,003; Smith v. Brittenham, 109 
Ill. 540; Mills v. Hoag, 7 Paige (N. 
Y.) 18, 31 AmD 271; Laird v. Boyle, 
2 Wis. 431. See also supra § 304. 

[a] “The proper course fer the 
defendant, in such a case, if. he 
wishes to have the suit proceeded in 
or put an end to, is to apply to the 
court for an order that the assignee 
file a supplemental bill, in the nature 
of a bill of revivor, within such time 
as shall be prescribed by the court 
for that purpose, or that the com- 
plainant’s bill be dismissed.” Sedg- 
wick v. Cleveland, 7 Paige (N. Y.) 
287, 289 [quot Barnard v. Hartford, 
etc., R.Co., 2: F. Cas. No. 1,003). 

59. Barnard v. Hartford, 2 F. Cas: 
No. 1,008. See also infra § 349. 

60. U. S.—Benson vy. San Diego, 
100 Fed. 158. 

3 Ill.—Winkelman vy. Riser, 27 Ill. 
ts 

Mass.—Busiere v. Reilly, 189 Mass. 
518, 75 NE 958; Wilson v. Welch, 157 
Mass. 77, 31 NE. 712; Lombard ‘v. 
Morse, 155 Mass. 136, 29 NE 295, 14 
LRA 273; Lewis v. Austin, 144 Mass. 
383, 11 NE 538; Winthrop v. Farrar, 
11 Allen 398. 

S. C-—Jennings vy. Springs, 18 S. C. 
Eq. 181. 

Vt+—Vermont Min., ete, Co. vy. 
Windham County Bank, 44 Vt. 489. 

[a] Mlustrations.—(1) A bill may 
be amended by substituting the name 
of the ward for that of the guardian. 
Lombard yv. Morse, 155 Mass. 136, 29 
NE 205, 14 LRA*273. .(2) In a suit 
by a bondholder of a water company 
to enjoin the enforcement of an ordi- 
nance reducing the rates to be 
charged by such company, on the 
ground that such reduction amounted 
to a taking without compensation of 
the property of the company in which 
complainant was interested as mort- 
gagee, the substitution as complain- 
ants of the trustees in the mortgage 
securing the bonds does not change 
the cause of action, and is permis- 
sible. Benson v. San Diego, 100 Fed. 
158. (3) A devisee may be substi- 
tuted as plaintiff in a bill by an 
administrator to ‘set aside a deed 
from the decedent procured by fraud. 
Busiere v., Reilly, 189 Mass. 518, 75 
NE 958. (4) Where suit is brought 
in the name of a corporation and it 
appears on the hearing that it has 
no legal existence, it is within the 
court’s discretion to permit the stock- 
holders to be substituted as plain- 
tiffs., 
Windham County Bank, 44 Vt. 489. 

61. Busiere v. Reilly, 189 Mass. 

518; 75 NE) 988. 
- 62. Benson v. San Diego, 100 Fed. 
158; Fairbanks v. Farwell, 141 In. 
354, 30 NE 1056; Coffman y. Sangston, 
21 Gratt. (62 Va.) 268. 

[a] Rule applied.—Where a _ re- 
ceiver of a corporation filed a bill to 
enforce the liability of stockholders 
and the supreme court held that the 
right lay in the creditors and not in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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plaintiff consents.°* A third person cannot inject 
himself into a suit as plaintiff “* or prosecute a suit 
which plaintiff has abandoned, but he may be sub- 
stituted as plaintiff with the latter’s consent.®° 
Where the original plaintiff abandoned all inten- 
tion of further proseeuting the suit, the right to 
pursue the suit passes to some or all of the parties 
admitted as plaintiffs pendente lite.67 Plaintiff may 
amend by substituting a new defendant in place of' 
the original defendant,®* but not after the statute 
of limitations has run as to such new defendant.®® 
Where a defendant’s interest ceases, the necessity 
of a substitution depends generally upon whether 
the transfer is voluntary or by operation of law.7° 
Where a necessary defendant dies, it is necessary 
to substitute, according to the nature of his inter- 
est, his heirs or personal representatives,! except 
where the parties are so numerous that the probable 
frequency of deaths would lead to successive delays 
if such substitution were required.” The assignee 


‘of an insolvent or bankrupt defendant must like- 


wise be substituted.7? Where, however, the transfer 
is voluntary and occurs after the suit was insti- 
tuted, it is not essential to bring in the transferee.7* 
Where new parties are substituted they succeed to 
the rights of their predecessor and are bound by the 
record as it was at the time of substitution.7° The 
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court has power to substitute another person for 
the purchaser of lands sold under its decree and 
to cause the deed to issue to such person.** The 
appropriate method of making the substitution in 
the case of the death of a party is by a bill of re- 
vivor or by a bill in the nature of a bill of revivor,"? 
and in the case of other transfers by a supplemental 
bill or by a bill in the nature thereof.7§ 

[§ 337] 3. Intervention ?°—a. In General. An 
intervention implies a suit pending between parties 
in which another applies to be heard.£° <A limited 
intervention may sometimes be permitted, as to file 
testimony and be heard on the argument, without 
leave otherwise to interfere.8! So one may come in 
on the hearing and consent to be bound by the de- 
cree, thereby obviating error in not making him a 
party to the hill.*? 

[§ 338] b. Right to Intervene S*—(1) In Gen- 
eral. In equity, although no one is entitled to be 
made or to become a party to the suit who has not 
an interest therein,S* and although the general rule 
is that a stranger to the suit will not be permitted 
on his own, application to become a party,®® the 
courts are quite liberal, both from a desire to do no 
injustice and from a desire to do complete justice, 
in allowing the intervention of parties whose rights 
will be directly affected by their decree.8* Statutes 


the receiver, it was not an abuse of|their former standing. Harper vy. |Intervention by: 
discretion to refuse to substitute the ; Drake, 14 lowa 533. Beneficiary in action relating to 
creditors as plaintiffs, even with the 72. Carey. v. Hoxey, 11 Ga. 645. trust see Trusts [39 Cyc 457]. 
consent of the receiver. Fairbanks v. | See also supra § 288. Executor or administrator see Ex- 
Harwell, ‘141 . Ill. °354, 30 NE 73. Deas v. Thorne, 3 Johns. (N. ecutors and Administrators [18 
1056. Y.) 5438; Sedgwick v. Cleveland, 7 Cyc 967]. 

63. Fairbanks y. Farwell, 141 Ill. | Paige (N. Y.) 287. Partner see Partnership [30 Cyc 
354, 30 NE 1056. [a] But where an assignee was 567 


64. Fairbanks v. Farwell, 141 Ill. | 
354, 30 NE 1056; Strout v. United 
Shoe Mach. Co., 215 Mass. 116, 102 


NE 312. See also supra § 335. party. 
65. Hyman v. Cameron, 46 Miss. Cae 486. 
W2D¢ : 


removed and a new one appointed 
after decree, and pending appeal, the 430] 
new assignee need 
Sands y. Codwise, 


Lawrence v. Lane, 9 Ill. 


Receiver see Receivers [34 Cye 
State see States [36 Cyc 921]. 
Intervention in: 
ces ty tas see Admiralty §§ 145- 


not be made a 
2 Johns. 


354; 


66. Strout v. United Shoe Mach. | Scouten v. Bender, 1 Barb. Ch. (N. Y.) Condemnation proceedings see 
Co:., 215 Mass. 116, 102 NE 312. 647; Sedgwick vy. Cleveland, 7 Paige Eminent Domain § 338. 

{a] Presumption of . consent.—|(N. Y.) 287; Hill v. Maury, 21 W. Foreclosure of: y 
Motion of party to be substituted as | Va. i162 See also supra §§ 253, Chattel mortgage see Chattel 
party plaintiff must be presumed to | 302. f ? Mortgages § 542. 
be with consent and approval of [a] his pendens.—By force of a Mortgage of real estate see 
original plaintiffs where it is made|statute, requiring the recording of : Mortgages [27 Cyc 1580]. 
by same counsel who brought suit {a notice of lis pendens, the failure 80. Haase vy. Haase, 261 Ill. 30, 


originally. Strout v. United Shoe "eco. } 
Mach. Co., 215 Mass. 116, 102 NE/|the bringing in of a 
312. dente lite. 


67. McAlpin v. Universal Tobacco 
most CNet. Chi) bd JA 141825): 

68. Scranton Private Hospital v. 
Caum, 61 Pa. Super. 93. 

[a] A defect in suing defendants 
as partners when they constituted 


[b] 


so to record such notice may requir¢g 


Barrett v. McAllister, 32 
W. Va. 738, 11 SE 220. 
Lis Pendens [25 Cye 1447]. 
In Alabama, 
ute authorizing amendments, by add- 
ing or striking out names of parties, 
the introduction of new parties who 


103 NE 628. 

Nature of intervention gencrally 
see Parties [31 Cyc 512]. 

81. Florida v. Georgia, 17 How. 
CUS 4 Sel bela. edastelg 

82. Hannas v. Hannas, 110 Ill. 53. 
See also supra § 310. 

83. Right of stockholders to in- 
tervene in suits by or against a 


purchaser pen- 
See generally 


under the stat- 


tion ma be cured b have purchased pending the suit is corporation see Corporations § 1447. 
Bervsirari sats hesanea Vv. Washburn, not a matter of right. Morton v.; 84 See supra §§ 253-274. 
17 I". Cas. No. 10,082, 4) Cliff. 254. New Orleans, etc., R. Co., etc., ASsoc., 85. See supra § 335 text and note 


79 Ala. 590. 


69. Tonge v. Item Pub. Co., 244 
Pa. 417, 91 A 229; Scranton Private 


Hospital v. Caum, 61 Pa. Super. 93. 


But see Vandeford v. 
Stovall, 117 Ala. 344,.23 S 30 (holding 
that amendments as to parties before 


50. 

Consent of complainant see supra 
§ 335; infra § 342. 

86. 


See also Limitations of Actions [25 
Cye 1304]. 

70. . Sedgwick vy. Cleveland, 7 Paige 
(N. Y.) 287. 

71, .Ga.—Davis v. Singleton, 36 
330; Rodgers v. Rushin, 30 Ga. 
934. 

Ky.—Hackwith v. Damron, 1 T. B. 
Mon. 235. 

N. J.—Smith v. Trenton Delaware 
Falls Co., 4 N. J. Eq. 505. 


Pa.—U. S. Bank v. Biddle, 2 Pars. 
Hg. Cas. 31. 

Va.—tTaylor v. Spindle, 2 Gratt. (43 
Va.) 44. f 

See also Abatement and Revival 
$§ 478-503. 


[a] Until the personal representa- 


tive is made a party the court will 


not proceed to decree, although the 
person entitled to administration is 
already before the court. Hopkins 
v. Mazyck, 9 S. C. Eq. 263. 

[b] Where the heirs are already 
codefendants, they succeed to the do- 
ceased defendant’s rights of remedy 
and defense without prejudice to 


final decree is a matter of right). 

“75. Cook v. Moulton, 64 Ill. A. 
419. 

[a] A cross bill may be filed by a 
substituted defendant for relief as to 
matters charged in the _ original. 
Barnard v. Hartford, ete., R. Co., 
EE Cas; No. 1,/003:./ Cross bills) gen= 
erally see infra §§ 596-617. 

76. Williams v. Harrington, 33 N. 
Cc. 616, 53 AmD 421. 

77. Mitford Ch. Pl. p 63 et seq; 
Story Eq. Pl. p 354. 

Abatement and revival generally 
see Abatement and Revival §§ 511— 


514. 
7g. Mitford ‘Ch. Pl. p 60; Story 
Eq. Pl. pp 340, 342; Barnard v. Hart- 
ford, 2 F. Cas. No. 1,008. . 
Supplemental bills see infra §§ 658— 
665. 
79. Cross references: 
Appeal by intervener see Appeal and 
Error § 500. ‘ 
As affecting limitation of action see 
Limitations of Actions [25 Cyc 
1301]. 


. U. S.—Brinckerhoff vy. Holland 
Trust Co., 146 Fed. 203; Georgia Cent. 
R.,. ete, Co..v. Macon sete. Ra Co: 
115 Fed. 926; Billings v. Aspen Min., 
ete:,, Cox, Ole Hed. i33s.enan COAs soe 
[app .dism. 150) Wi Sie3i> sl4e SOE a4, 
37 L. ed. 986]; Carter v. New Or- 
leans, 19 Fed. 659. 

D. C.—Washirgton Fifth Cong. 
Church vy. Bright, 28 App. 229. 

Fla.—Morgareidge v. Howey, 78 S 
14. 

Ga.—Phillips v. Wesson, 16 Qa. 
137. 

til—Wightman v. HEvanston Yar- 
yan Co., 217 Ill. 371, 75 NE: 502, 108 
AmSR 258, 3 AnnCas 1089; Marsh v. 
Green, 79 Ill. 385; Burgess v. Bur- 
gess, 189 Ill. A. 513. 

Ky.—Aull v. Bowling Green Opera 
House Co., 122 Ky. 621, 92 SW 943; 
Morriss v. Barclay, 2 J. J. Marsh. 
374. 

Me.—Miller v. Whittier, 33 Me. 521. 

Md.—Kunkel y. Fitzhugh, 22 Md. 
567. 


N. M.—Flournoy v. Bullock, 11 N. 


fe 
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have in many cases granted or extended the right.* 
Some statutes in regard to intervention relate only 
to actions at law and do not apply to equitable pro- 
In the absence of statute, the right 
to intervene is controlled by the general rules of 
The parties to an original bill have no 
more right to intervene in a dependent cause than 
if the court had independent jurisdiction thereof.°° 

Under the federal equity rules any one claiming 
an interest in the litigation may at any time be per- 
mitted to assert his right by intervention, but the 
intervention shall be in subordination to, and in rec- 
ognition of, the propriety of the main proceeding.°* 
Necessity and Nature of Interest. 
Following the general equity rule that persons 
wholly without interest in the suit are neither nec- 


ceedings.°§ 


equity.®° 


f§ 339] (2) 


M. 87, 66 P 547, 55 LRA 745; New 
York Union Trust Co. v. Atchison, 
ete., R. Co., 8 N. M. 327, 43 P 701. 

Pa.—Roberts v. Brunner, 23 Pa. 
Dist. 409: Guarantee Trust, etc., Co. 
v. Stover, 17 Pa. Dist. 684; Grant Tp. 
Water Co. v. Pennypacker, 6 Dauph. 
Co. 89. 

Tenn.—Birdsong v. Birdsong, 2 
Head 289; Byers v. Sugg, (Ch. A.) 
57 SW 397. 

W. Va.—Cassady v. Cassady, 74 W. 
Va. 53, 81 SE 829. 

“We understand the rule to be no 
more nor less than that parties hav- 
ing an interest in the subject mat- 
ter of the suit in equity, and who 
are either necessary or proper parties 
to such suit, if not made so by the 
plaintiff, may come in by way of 
application to intervene and be made 
parties complainant or defendant, to 
the end that their interests may be 
adjudicated and protected.” Wight- 
man v. Evanston Yaryan Co., 217 Ill. 
371, 377, 75 NE 502, 108 AmSR 258, 
3 AnnCas 1089. 

Discretion of court see infra § 340. 

87. See statutory provisions. See 
also generally Parties [31 Cyc 512]. 

{a] In New Jersey ‘where, after 
the filing of the bill, any person shall 
acquire such an interest in the sub- 
ject matter of the suit as would have 
made him a proper or necessary 
party, if such interest had been pos- 
sessed by him at the time of tHe 
commencement of the suit, it shall 
not be necessary to file a Supplemen- 
tal bill to make such person a party, 
but the same may be done by petition 
filed in the cause, and which petition, 
verified by oath, shall state the in- 
terest of such person, and the man- 
ner in which the same was acquired.” 
Revisal p 110 § 41. See Davis v. 
Sullivan, 33 N. J. Eq. 569; Guest v. 
Hewitt, 27 N. J. Eq. 479. 

88. Day v. Bullen, 127 Ill. A. 155 
(aff 226 Ill. 72, 80 NE 739]; Flournoy 
Vo eBullock. 115 IN, MLS 7 66 e547, 
55 LRA 745; New York Union Trust 
Co. v. Atchison, ete., R. Co., 8 N. M. 
BVA ised ol colt (bale 

Intervention generally see Parties 
fol Veyouors |: 

89. Wightman v. Evanston Yaryan 
Cosel, UN oitys eron, UNI O05 el OS 
AmSR 258, 3 AnnCas 1089. 

20. Continental Trust Co. v. To- 
ledo, etc., R. Co., 82 Fed. 642 [mod 
on other grounds 95 Fed. 497, 36 
CCAGHSS1: 

91. See infra § 350. 

92. See supra § 254, 

93. U. S.—Glass v. Woodman, 223 
Redan oad 189. CCA’ 167: (Coffin MY: 
Chattanooga Water, etc., Co., 44 Fed. 
533. 

Ala.—Curtis v. Curtis, 180 Ala. 64, 


60 S 167. 
ee tome v. Percifield, 1 Ark. 
72. 
Ga.— Westfall v. Scott, 20 Ga. 233: 
Ill.— Gage v. Cameron, 212 Ill. 146, 
72 NE 204; Marsh v. Green, 79 Il. 


385. 
Md.—Postal Tel. Cable Co. v. 


EQUITY 


Snowden, 68 Md. 118, 12 A 549. 

N. J.—Esterbrook Steel Pen Mfg. 
Coijvis Ahern,) 319 N. JeEqy 3; 

N. M.—Flournoy v. Bullock, 11 N. 
MEP 8, 66 SPD Ain bo Mak eAL a0 40% 

Pa.—Guarantee Trust, ete., Co. v. 
Stover, 17 Pa. Dist. 684. 

Porto Rico.—Berwind-White Coal 
Min. Co. v. Boringuen Sugar Co., 
Porto Rico Fed. 190. 

Tenn.—Stretch v. Stretch, 2 Tenn. 
Ch. 140. 
ry peas v. Hunt, 2 Rob. (41 Va.) 

W. Va.—Sturm v. McGuffin, 48 W. 
Va. 595, 37 SE 561. 

[a] A simple contract creditor (1) 
must have equities in his favor be- 
fore he can come into a court of 
equity as an intervener. Postal Tel. 
Cable Co. v. Snowden, 68 Md. 118, 
12 A 549; Flournoy v. Bullock, 11 
N. M. 87, 66 P 547, 55 LRA 745, 
(2) He is not entitled to intervene 
merely because the assets sought to 
be reached are in custodia legis. 
Flournoy v. Bullock, supra. 

{b] An attorney entitled to a pro- 
portion of the claim for collecting it 
has no such interest as to entitle 
him to intervene personally. Kelley 
v. Newman, 79 Ill. A. 285. 

[c] A stranger, claiming’ moneys 
in court, to satisfy a foreign judg- 
ment, by him obtained, has no stand- 
ing to petition therefor. Esterbrook 
pied Pen Mfg. Co. y. Ahern, 31 N. J. 

aes 
» 94. Potter v. Beal, 50 Fed. 860, 2 
CCA 60 (holding that in a suit to 
obtain possession of private papers 
the prosecuting officer cannot be made 
a party for the purpose of obtaining 
the papers to lay before the grand 
jury;, he must obtain a _ subpcena 
duces tecurn and then make summary 
application to the court which has 
impounded the papers). 

95. See cases infra this note. 

[a] Mortgagees.—In an equitable 
proceeding to compel the removal of 
an addition to a party wall the mort- 
gagees of the premises are properly 
allowed to become parties defendant 
as they are interested in the subject 
matter of the suit. Everett v. Ed- 
wards, 149 Mass. 588, 589, 22 NE 52, 
14 AmSR 462, 5 LRA 110 (“It seeks 
to diminish the value of their secur- 
ity, and is brought to establish. the 
right of the plaintiff to do so. If 
the plaintiff removed the wall with- 
out right, he would be liable there- 
for to the mortgagees’’). 

[b] A judgment creditor cannot 
intervene when his judgment has 
been obtained collusively. Bole vy. 
Belden Auto. Transmission Co., 239 
Pa. 1, 86 A 640. 

[c] Husband and wife.—Where a 
wife files a bill to compel the vendor 
of land sold to her husband to rebate 
the purchase price claiming that her 
husband had abandoned her and that 
she was entitled to the land, the hus- 
band, on his subsequent appearance, 
is entitled to be made a party to the 
bill. Byers v. Sugg, (Tenn. Ch. A.) 


essary nor proper parties, plaintiff or defend- 
ant,®* a person has no right to intervene who does 
not have such interest,®? since an intervention must. 
be for the protection of an interest.°* It is perhaps 
impossible to state any theorem or test by which 
it may be determined when a person has an inter- 
est sufficient to entitle him to intervene.® 
been held that the interest of an intervener must 
be one created by a claim to the demand, or some 
part thereof, in suit, or a claim tv, or a lien upon, 
the property, or some part thereof, which is the sub- 
ject of litigation;°° that the interest which will en- 
title a party to intervene must be an interest in the 
matter to which the litigation relates, and of such 
a direct and immediate character, that the inter- 
vener will either gain or lose by the direct legal 


It has 


Bil SooaVWE ere tis 

[ad] Legal demand.—One is not en- 
titled to intervene to assert a puresy 
legal demand. Flournoy v. Bullock, 
11/N. M. 87, 66 P 547, 55° LRA’ 7465. 

{[e] A state (1) may intervene, 
through its proper representatives, 
where the decree might be preju- 
dicial and might substantially con- 
clude further litigation (Percy Sum- 
mer Club vy. Astle, 110 Fed. 486), 
(2) although neither the state nor its 
citizens would be technically estop- 
ped by the decree (Percy Summer 
Club v. Astle, supra). 

[f] A cestui que trust may be per- 
mitted to intervene where his right 
is not adequately protected by the 
trustee. In re Printup, 87 Ala,’ 148, 
6 S 418; Doke v. Williams, 45 Fla. 
248, 34 S 569; Winslow v. Minnesota, 
etc., R. Co., 4 Minn. 313, 77 AmD 519. 

[g] Bondholder seeking to inter- 
vene for the purpose of establishing 
the validity of bond issue has no 
right to intervene unless he alleges 
that the trustee is not doing his duty. 
Welch v. Central San Cristobel, ‘7 
Porto Rico Fed. 563. 

{h] Beneficial interest.—One may 
become a party to a suit instituted 
for his benefit. Saylors v. Saylors, 
3 Heisk. (Tenn.) 525. 

{i] Lessor of insolvent.—Where 
receivers have been appointed for a 


system of street railroads, consist- 


ing of a combination of various lines, 
in a suit against the lessee, from 
which fact it is to be apprehended 
that rentals will not be paid promptly 
and that a lessor will also be placed 
in a position of at least temporary 
insolvency, it is proper that such 
lessor should be permitted to inter- 
vene as a party defendant and sur- 
render its own property and interest 
to the receivership. Pennsylvania. 
Stéel_ Co. v. New York: City -R. Co, 
157 Fed. 440 [app dism 208 U. S. 90, 
28 SCt 219, 62 L.ied. 403]: 

[j] Officer of corporation.—In a 
suit by a stockholder against a cor- 
poration and another to set aside a 
transaction between defendants by 
which the corporation disposed of 
property, on the ground of fraud and 
the gross negligence of its president 
and directors, such president, al- 
though not made a party, may prop- 
erly be permitted to intervene and 
file a cross bill meeting and contro- 
verting the allegations of the bill. 
Brinckerhoff v. Holland Trust Co., 
159 Fed. 191. 

{k] The assignee of the title of 
an original defendant, pendente lite, 
is entitled to become a defendant. 
Peet v: Hartford, 2 EF. ‘Cas. No. 
,003, 

96. Horn v. Volcano Water Co., 13 
Cal. 62, 73 AmD 569; Coleman vy. 
Martin, 6 F. Cas. No. 2,985, 6 Blatchf. 
119; Morgareidge v, Howey, (Fla.) 
78 S 14; Wightman y. Evanston Yar- 
yan Co., 217 Ill. 371, 75 NE 502, 108. 
AmSR 258, 3 AnnCas 1089; Day v. 
Bullen, 127 Ill. A, 155 [aff 226 Il, 
72, 80 NE 7389]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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stitute a suit in his own behalf.2 


§§ 339-342] 


operation and effect of the judgment;%7 that to be 
entitled to intervene a party must have an interest 
in the object of the suit rather than merely in the 
thing which is the subject matter thereof ;°° that 
the intervener must have a material interest in the 
litigation ;°® that the interest that entitles one to 
intervene must have been acquired before the pro- 
ceedings were begun;! that one may intervene al- 
though he would have no standing in court to in- 
5 Where a party 
discovers that money belonzing in equity to himself 
1s in the possession of parties who are litigating in 
equity as to such control he may intervene and pur- 
sue his equitable rights,? and the fact that the in- 
tervener may have a remedy at law is immaterial 
where his claim is founded on a trust ex maleficio.4 
A person who asserts a right to share in the distri- 
bution of a fund realized for creditors is entitled 
to intervene;> but his claim must have existed at 
the commencement of the suit so as to have been 
represented by the original parties.® 

[§ 340] (38) Discretion of Court. Except 
where the right to intervene is considered absolute,’ 
the grant or refusal of a petition to intervene is 
within the sound discretion of the court,’ exercised 
in accordance with recognized judicial standards. 
While the discretion is liberally exercised in favor 
of allowing intervention,!° it should not be allowed 


A. 530. 
[a] 


“In a suit in rem, where a Court 
has jurisdiction over the res, and 


EQUITY 


Trust fund in custodia legis.— 


{[21C.J.] 3438 
except where the remedy is clear and there is a 
prima facie right to be vindieated.11 An unwar- 
rantable intrusion by a stranger to the prejudice of 
the parties will not be permitted.12. In determining 
the propriety of intervention the court may consider 
the fact that the petitioner is in privity with parties 
of record,® or that the petitioner has been guilty 
of laches.14 It is no abuse of the court’s disere- 
tion to deny leave to intervene where the rights 
of the applicant are fully protected by the decree.2® 

[§ 341] (4) Independent and Antagonistic Re- 
lief. The courts have always striven to maintain 
the integrity of the issues raised by. the original 
pleadings, and to keep newly admitted parties with- 
in the scope of the original suit.1° A stranger can- 
not intervene for the purpose. of litigating with 
plaintiff his right or title to any relief,!7 nor for 
the purpose of defeating the entire suit.18 The in- 
jection cf an independent controversy by interven- 
tion is improper.’® If a person desires to set up a 
new and independent claim to the subject matter 
of the suit it must be done by an original bill;?° 
it cannot be done by an intervening petition.”4 

[$ 342] (5) Consent of Plaintiff. Unless oth- 
erwise provided by statute,?? and subject to certain 
exceptions,”* strangers to a suit may not be allowed 
to intervene therein and become parties without or 
against plaintiff’s consent.24 There is, however, con- 


fact was doing so. Gaines v. Rock 
Spring Distilling Co., 179 Fed, 544. 


its decree affects the interest in the 


‘a lien or claim upon, 


-assignment of a 


res of all persons who have any 
interest in the res, a person who has 
or other in- 
terest in, the res, is allowed to inter- 
vene, and be heard for his own in- 
terest in the res. The theory of this 
is, that the person, by his interest 
in the res, has an interest, in a 
legal sense, in the subject-matter of 
the controversy. But in a suit in 
personam, a person not a party to 
the suit can have no interest, in a 
legal sense, in a personal claim 
made, in the suit, against a defend- 
ant therein, unless it is necessary 
that such person, not a party, should 
be made a party, in order to properly 
enforce such claim.” Coleman  v. 
Martin, 6 F. Cas. No. 2,985, 6 Blatchf, 
1195; 120; 

97. Morgareidge v. Howey, (Fla.) 
78 S 14; Clarke v. Wheatley, 113 Ga. 
1074, 39 SE 437; Wightman yv. Evan- 
ston Yaryan Co., 217 T11..371,,75 NE 
502, 108 AmSR 258, 3 AnnCas 1089; 
Day v. Bullen, 127 Ill. A. 155 [aff 
226 Ill. 72, 80 NE 739]. 

98. Mt. Grove Creamery, etc., Co. 
v. Willow Springs Co., (Mo. A.) 202 
SW 1054. 

99. Edwards v. Richards, 95 Ga. 
655, 22 SE 690. ; 

1. Hall v. Jack, 32 Md. 253. 

2. Marye v. Diggs, 98 Va. 749, 37 
SE 315, 51 LRA 902, 

3. Tift v. Southern R. Co., 159 
Fed. 555; Colehour v. Bass, 143 Ill. 
A. 530; Dempster v. Baxmyer, 231 
Pa, 28, 79 A 805; Hx p. Kenmore Shoe 
Co., 50 S. C. 140, 27 SE 682. 

[a] Amount of claim.—One who 
is entitled to participate in a fund 
unlawfully wrung from him by the 
defendants, of which the court has 
jurisdiction, is entitled to intervene 
without regard to the amount of his 


claim. Tift v. Southern R. Co., 159 
Fed. 555. 
[b] Equitable lien.—Persons who 


seek to establish an equitable lien 
over the fund which is sought to be 
distributed in the principal cause 
have the right to intervene. Ex p. 
Kenmore Shoe Co., 50 S. C. 140, 27 
SE 682. 

[c] A person having an equitable 
fund which is in 
eontrol of the court will be per- 


-mitted to intervene to protect his 


Colehour y. Bass, 143 Ill. 


rights. 


(1) It is not necessary to the right 
of intervention to participate in a 
trust fund in custodia legis that the 
intervener should first obtain judg- 
ment at law (Farmers’ Loan, etc., 
Co. v. Missouri, etc., R. Co., 21 Fed. 
264) (2) or that he shall have any 
lien upon the fund (Farmers’ Loan, 


etc.,. )Co: “wv... Missouri, ete." R...Co., 
supra). 
4 Dempster v. Baxmyer, 231 Pa. 


28, 79 A 805. 

5. Central R., etc., Co. v. Farmers’ 
Ttiec) Der COmeLLG HBeO nn LOULE Rern yy. V. 
Cape Fear Bank, 20 Fed. 777; In re 
Printup, 87 Ala. 148, 6 S 418. See 
also Creditors’ Suits § 128. 

6. Terry v. Cape Fear Bank, 20 
Fed. 773. 

7. See cases infra notes 8-15. 
also supra § 338. ‘ 

Existence of other remedy see infra 


See 


. $§.—Credits Commutation 
COnnVeniWnd So Le pln Satoll, 220. 1SCt 
636, 44 Il. ed. 782; Western Union 
TeVaj COne Ver Use Ss. 0te.,. Trust. Cox, 
221 Fed. 545, 187 CCA 113; Central 
TTUSty Cow Va DiCaeo., (etc, ‘Co; 
218 Fed. 336, 134 CCA 144. 

Ill.— Wills v. Babb, 123 Ill. A. 511 
[aff 222 Ill. 95, 78 NE 42, 6 LRANS 
136]; Gunderson vy. Illinois Trust etc., 
Bank, 100 Ill. A. 461 [aff 199 Ill. 422, 
65 NE 326]. s 


N. H.—Riddle v. George, 58 N. H. 
158. 

Pa.—Brobst v. Elbert, 19 Pa. Dist. 
DAse 

W. Va.—Cassady vy. Cassady, 74 
W. Va. 53, 81 SE 829. ; 

9. Central Trust Co. v. Chicago, 
ete. R. Co., 218 Fed. 336, 134 CCA 
144, 


10. See supra § 338. 


11. Guarantee Trust, etc., Co. v. 
Stover, 17 Pa. Dist. 684. Z 
12. Guarantee Trust, etc., Co. Vv. 


Stover, 17 Pa. Dist. 684. b 

13. Gaines v. Rock Spring Distill- 
ing Co., 179 Fed. 544. 

Fal Obligation to defend on behalf 
of defendant.—In a suit for infringe- 
ment of a trade-mark, a party was 
not entitled to intervene on the alle- 
gation that it owned the trade-mark 
in contest, and that it was used by 
defendant as petitioner’s agents under 
its authority, where petitioner was 
bound by a contract to defend the 
suit on defendant’s behalf and 


in | 274 


14. Time to intervene and laches 
see infra § 346. 

15. Farmers’, etc., Bank v. Arizona 
Mut. Sav., etc., Assoc., 220 Fed. 1, 
135 CCA (677, 


16. Shepard v. New Jersey Cons. 
Water, etc, Co, 73, N. ;da Haass, 
74 A 140. 

Pater of intervention see infra 

17. Curtis v. Curtis, 180 Ala. 64, 
60 S 167. 

18. Hill v. Wilson, 210 Fed. 200, 


127 CCA 260; Curtis v. Curtis, 180 
Ala. 64, 60 S 167. 
Federal equity rule see infra § 350. 
19. Mountain Grove Creamery, etc., 


Co. v. Willow Springs Co., (Mo. A.) 
202 SW 1054. - 
20. Hutchinson vy. Philadelphia, 


etc., Co., 216 Fed. 795; Atlas Under- 
wear Co. v. Cooper Underwear Co., 
210 Fed. 347; Hill v. Wilson, 210 
Fed. 200, 127 CCA 260; Douglass v. 
Biake, 189 Ala. 24, 66 S 617; Curtis 
v. Curtis, 180 Ala. 64, 67, 60 S 167; 
Talladega Mercantile Co. v. Jenifer 
bron. Co,,, 102 Alay (259, Dia “S743 
Ex p. Printup, 87 Ala. 148, 1538, 6 
S 418; Renfro y. Goetter, 78 Ala. 311, 
314; Ehrenstrom vy. Phillips, 9 Del. 
Ch. 74, 77 A 80; Stretch vy. Stretch, 
2 Tenn. Ch. 140. 

“When a person, not a party to 
a pending suit, between whom and 
the complainant there is no privity, 
but who has a claim or lien on the 
property,—a new and independent 
claim,—or is interested in the sub- 
ject-matter of the suit, desires, for 
his own protection, to present his 
new Claim, to assert his independent 
rights, and raise new issues, he must 
do so by a formal bill, containing 
appropriate allegations—an original 
bill in the nature of a cross bill, or 
of a supplemental bill, as the case 
may authorize.” Renfro vy. Goetter, 
supra [quot Curtis v. Curtis, supra; 
Ex p. Printup, supra]. 

21. Stretch v. Stretch, 2 Tenn. Ch. 
140. And see cases supra note 20. 

22. See statutory provisions. 

23. Seeinfra text and notes 28, 29. 

24. U. S—Drake v. Goodridge, 7 
F. Cas. No. 4,062, 6 Blatchf. 151. 

Fla.—Doke v. Willfams, 45 Fla. 
248, 34 S 569; Carter v. Smith, 35 
Fla. 169, 17 S 411. 4 
Minn.—Steele v. Taylor, 1 Minn, 
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siderable authority to the contrary.2° Such consent | 
should be positively, directly, and affirmatively 
shown;”° it cannot be implied from a mere absence 
of objection on the part of plaintiff.?7 

Exceptions to rule. There are two real exceptions 
to this rule, one growing out of trust relations, 
where the cestui que trust, not being a party, shows 
that it is necessary to make him a party to protect 
his interests,?8 and the other where there is a fund 
in court to be distributed, of which the intervener 
is entitled to a share.?® In such eases, the right to 
intervene does not depend on the consent or other 
action of plaintiff.°° 

[§ 343] (6) Existence of Another Remedy. A 
person is not entitled to intervene where he has a 
remedy by an independent bill against both plaintiff 
and defendant and the petition to be made a party 
involves no principle to be settled in the case.*1 If 
one injured by fraud choses to repudiate the trans- 
action and recover his property, and if such a re- 
covery cannot be had except by intervention in a 
pending suit, his right to intervene is not destroyed 
by the fact that it was open for him to accept the 
situation and sue for damages.*? Where the appli- 
cant’s claim of right is such that he can never ob- 
tain relief unless it is granted him on intervention 
in the pending suit, his right to intervene is abso- 
tute and not within the discretion of the court.?? 
But the right of intervention does not necessarily 
follow from the absence of other remedy.** 


EQUITY 


[$§ 342-344 


proceedings on intervention are much affected by 
statute.25 Persons seeking to intervene must con- 
form to all the requisites necessary to acquire the 
right and thus enable themselves to appear as par- 
ties.26 The mere filing of a petition for Jeave to 
intervene, in the absence of an order granting such 
petition, does not make the intervener a party to 
the suit,37 and even an order granting such leave 
does not make the intervener a party until it has 
been acted upon.?® It has been held that, to inter- 
vene, plaintiff should amend making the petitioner 
a party and making allegations against him au- 
thorizing the court to decree against him, if proper 
to do so;%® and that, where no allegation is made 
naming or referring to the intervener in any way, 
and no relief is prayed against him, he does not 
become a party in the cause until he has been made 
a party by some allegation in the bill as amended ;*° 
this, however, does not apply in a case where a 
party files his petition, making the parties to the 
suit parties thereto, and setting up claim te the 
subject matter in controversy, where his petition 
may properly be treated as an original bill.” If 
any of the original parties to the suit desire to 
contest the petitioner’s right to intervene, it is their 
duty to make their objections when the petition 
for intervention is filed.4?, On the preliminary ap- 
plication for leave to intervene, the court will not 
decide doubtful questions of right.4® Until an or- 
der denying a petition to intervene is set aside 


amici curie, 


[§ 344] 


N. J.—Shepard v. New Jersey. Cons. 
Water, Pete... Co.e73 No J... ag: 1578; 
74 A 140. 

Tenn.—Stretch v. Stretch, 2 Tenn. 
Ch. 140. 

See also supra § 335. 

fa] In suits by the government 
(1) private parties cannot intervene 
to. protect the public interest, or as 
over the objection of 
the government (U. S. v. Northern 
Securities Co., 128 Fed. 808), (2) but 
only for the protection of their own 
individual interests (U. S. v. North- 
ern Securities Co., supra), (3) and 
for that purpose only in the event 
that they can obtain adequate pro- 
tection in no other way (U. S. v. 
Northern Securities Co., supra). 

25. See supra § 335. See also 
supra §§ 338, 339. 

26. Steele v..Taylor, 1 Minn. 274. 

27. Steele v. Taylor,-1 Minn. 274, 
285 (where it is said: ‘Hither an 
express consent on the record in the 
cause, or at least some act in the 
cause on the part.of the complainant, 
recognizing the appellants as proper 
parties defendant, is... necessary 
to bind him’’). 

[a] Evidence of consent.—Com- 
plainant’s default or nonappearance 
at the hearing of the petition of the 
interveners, complainant having no- 
tice of the time and place of such 
hearing, is not sufficient to show con- 
sent. Steele v. Taylor, 1 Minn. 274. 

28. Curtis v. Curtis, 180 Ala. 64, 
60 S 167; Ex p. Printup, 87 Ala. 148, 
6 S 418; Ehrenstrom vy. Phillips, 9 
Del. Ch. 74, 77 A 80. 

29. Curtis v. Curtis, 180 Ala. 64, 
60 S 167; Ex p. Printup, 87 Ala. 148, 
6 S 418; Ehrenstrom y. Phillips, 9 
Del. Ch. 74, 77 A 80. 

30. See cases supra notes 28, 29. 

31. Bush v. Quick 90 Miss. 32, 43 
S 70. 

Independent and antagonistic re- 
lief see supra § 341. 

Sor Wane frust.Co; 
Terminal Transfer R. Co., 
292, 110 CCA 270. 

33. Credits Commutation Co. v. U. 
Sen. S,  o tO aC 6361 44.10: 
edie782s) wNeeew. | Central Trust Co. 


v. Chicago 
188 Fed. 


Procedure—(1) In General. The 


v. Chicago, etc., R. Co., 218 Fed. 336, 
134 CCA US IS] EPustPiCot ave 
Chicago eerie Transfer R. Co., 
188 Fed. 292, 110 CCA 270; U. S. v. 
Philips, 107: Fed. 824, 46 CCA 660; 
Minot’ v. Mastin, 95 Fed. 734, 739, 
87 CCA 234. 

“Where the right of a third party 
to intervene in a pending case is 
so imperative, resting, as it does, on 
grounds of necessity, and the inabil- 
ity of the party to obtain relief by 
other means... the right cannot 
be said to be dependent upon judicial 
discretion.” Minot v. Mastin, supra. 

[a] “For example, (1) a court can- 
not lawfully refuse to permit an in- 
tervening petition to be filed when 
the petitioner shows a title to or a 
lien upon property in the custody 
of a receiver, and a present right to 
its possession, which is superior to 
any right or title that is or may be 
asserted by the parties to the suit in 
which the intervention is filed, and 
at whose instance a receiver. was Ob- 
tained.” Minot v. Mastin, 95 Fed. 
734, 739, 37 CCA 234. (2) One who 
claims a lien upon, or interest in, 
specific property in the exclusive 
dominion and control of a court in 
an equitable suit or proceeding, so 
that such a lien or interest can be 
preserved, secured, or enforced only 
by an intervention in that court, has 
a right to intervene in a suit or 
proceeding therein. Western Union 
Tel. “Gov Vi UsiSs een, Drus.. Co. u22u 
Fed. 545, 137 CCA 113. 

34. Glass v. Woodman, 223 Fed. 
621, 139 CCA 167. 

[a] Absence of other remedy.— 
Where one seeking to intervene in 
a foreclosure suit has no claim, legal 
or equitable, to the mortgage bonds, 
and no legal or equitable interest in, 
or lien upon, the property, and no 
interest as an unsecured creditor of 
defendant, his petition will be denied, 
although he cannot maintain an in- 
dependent action in the courts of 
the United States, since the parties 


cannot be found for service and jur-! 


isdiction cannot be obtained in those 
courts by foreign attachment, and he 
cannot proceed by attachment in a 


either by the court which rendered the order, or by 


state court because the property is 
in custodia legis. Glass v. Wood- 
man, 223 Fed. 621, 139 CCA. 167. 

35. See statutory provisions. See 
also Parties [81 Cyc 512 et seq]. 

36. Steele v. Taylor, 1 Minn. 274. 

37. Bigelow v. Stringfellow, 25 
Fla. 366, 5 S 816; In're Doyle, 14 
R. I. 55; Piedmont, ete., L. Ins. Co. 
v. Maury, 75 Va. 508, 

[a] Order that cause shall stand 
over.—When a person applies to be 
made a party to a suit in equity and 
an order is made that the cause shall 
stand over with liberty to the com- 
plainant to amend his bill by adding 
proper parties if he should be-so 
advised, such order does not. make 
the applicant a party to the bill, nor 
create a lis pendens as to him prior 
to his being made a party. Bigelow 
Mur oaene 25° Pla. (366, bos 
816. 


Necessity for order granting leave 
see infra § 345. 

38. Laughlin v. Leigh, 107 Ill. A. 
476. ‘ 

{a] Leave alone not enough.—A 
person of his own motion does not 
become a party complainant to ‘a. 
sworn bill, on which an injunction 
has been issued ex parte, by merely 
obtaining leave to become a_ party. 
He must file some writing in the 
cause binding him to the allegations 
and responsibilities of a_ litigant. 
Laughlin y. Leigh, 107 Ill. A. 476; 
East St. Louis v. Board of Trustees, 
6 Ill, A. 130, 135. 

Who deemed parties sce 
§ 310. 

39. Bland v. Davisson, 77 W. Va. 


supra 


557, 88 SH 1021, 94 SH 539; Gall v. BS 


Gall, 50 W. Va. 5238, 40-SE 380. 

40. Freeman v. Egnur, 72 W. Va. 
830, 79 SE 824; 
W. Va. 523, 40 SE 380; Cleavenger 
v. Felton, 46 W. Va. 249, 33 SE 117; 
Shinn v. Board of Education, 39 W. 
Va. 497, 20 SE 604. 


41. Cleavenger v. Felton, 46 W... 


Va. 249, 33 SE 117; Skaggs Vv. Mann, 
46 W. Va. 209, 33 SE 110. 
42. Perry v. Godbe, 82 Fed. 141. 


43. Brinckerhoff v. Holland Trust. 


Co., 146 Fed. 2038. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an appellate court, the petitioners are not entitled 
to a hearing on a second petition based on the same 
ground.** A party permitted to intervene may be 
required to pay the costs of the application.‘ 

(2) Leave to Intervene. 
tion is generally not a matter of right,4® a party 
desiring to intervene in a suit in equity must first 
apply for and obtain leave to intervene,? except 
where the right to intervene is absolute and not 
within the discretion of the court.‘s 
tervene, when granted, should be by order;*® but if 
a suit is proceeded with without objection the entry 
Leave to intervene 
r An order which 
improperly allows intervention may be vacated on 


[§ 345] 


of the order will be waived.®° 
may be granted nune pro tune.5! 


44. U.S. Trust Co. v. Chicago Ter- 


minal Transfer R. Co., 188 Fed. 2942, 


110 CCA 270: 
45. O’Connor y. Sturgeon Lake 
Lumber ‘Co., 7 Sask. L. 254. 


46. See supra § 340. 
Pst U. S.—Perry v. Godbe, 82 Fed. 


Ala.—Ex p. Gray, 157 Ala. 358, 47S 
286, 131 AmSR 62 [quot Curtis v. 
Curtis, 180 Ala. 64, 60 S 167]. 

Mich.—Peo. vy. Ingham, 105 Mich. 
234, 638 NW 79. 

N. H.—State v. Sunapee Dam Co., 
H. 114, 55 A 899. 

Porto Rico.—Berwind-White Coal 
Min. Co. v. Borinquen Sugar Co., 7 
Porto Rico Fed. 190. 

W. Va.—Freeman vy. Egnor, 72 W. 
Va. 830, 79 SE 824; Fowler v. Lewis, 
36 W. Va. 112, 14 SE 447. 

[a] “The regular and orderly 
course of procedure is first to file 
an application for leave to file a 
petition of intervention, of which 
the parties to the suit should have 
notice. This is determined from the 
face of the application. If the alle- 
gations of the application show a 
ease in which intervention should be 
allowed, the leave is granted. The 
petition for intervention is then filed, 
on which the court examines the peti- 
tion and answer, and such testimony, 
by affidavit or otherwise, as may be 
produced, and determines the ques- 


tion as to whether the petitioner 


shall be allowed to intervene and be- 
come a party to the suit.’ Ex p. 
Gray, 157 Ala. 358, 363, 47 S 286, 
131 AmSR 62 [quot Curtis v. Curtis, 
180 Ala. 64, 67, 60 S 167]. 

[b] In Kentucky (1) the correct 
practice is to ask orally that the 
petition be considered forthwith, but 
if it is filed it will be considered 
on the hearing without such previous 
application. Williams v. Hall, 7 B. 
Mon. 295. (2) A defendant affected 
by the relief sought by the inter- 
yener must have an opportunity to 
answer the petition. Meek v. McCall, 
20 Ky. 371. 

fc] In Virginia interveners who 
filed their petitions without leave or 
notice to defendants, which were not 
brought to the attention of the court 
nor recognized in the decree, were 
held not to have become parties. 
Walter v. Chichester, 84 Va. 723, 6 


SE 1. 

{d] Intervention as coplaintiff 
should be upon the intervener’s peti- 
tion, not upon original plaintiff's peti- 
tion. State v. Sunapee Dam Co., 72 
IN. H. 114, 55 A 899. 

48. Minot v. Mastin, 95 Fed. 734, 
37 CCA 234, ; 

Absolute right to intervene see su- 

ra 338, 340. 

? ote een v. Gapen, 105 U. S. 509, 
26 L. ed. 951; Myers v. Fenn, 5 Wall. 
GU. S.):1205, 18 1. ed: 604; Perry -v- 
Godbe, 82 Fed. 141. 

[a] Ex parte order.—An order 
permitting intervention will not be 
stricken out merely because granted 
ex parte, where, the parties having 
been fully heard, the court would be 
obliged to reénter it if_it is stricken 
out. Percy Summer Club v. Astle, 


EQUITY 


[§ 346] (3) 


As interven- 


intervene.°** 


Leave to in- 


110 Fed. 486. 

50. French y. Gapen, 105 U. S. 509, 
26 L. ed. 951; Myers v. Fenn, 5 Wall. 
(U. S.) 205, 18 L. ed. 604; Perry v. 
Godbe, 82 Fed. 141; Piedmont, etce., 
L. Ins. Co. v. Maury, 75 Va. 508. 

[a]. Rule applied.—A plaintiff by 
replying to a petition in intervention 
and proceeding to a hearing waives 
objection to the absence of an order 
granting leave to intervene. Perry 
v. Godbe, 82 Fed. 141. 

51. Peo, v. Ingham, 105 Mich. 234, 
63 NW 79. 

[a] What constitutes nunc pro 
tune order.—An order which refuses 
to strike from the files a petition of 
intervention, filed without permission 
of the court, and an order which 
overrules a demurrer thereto, are to- 
gether equivalent to a nunc pro tune 
order granting the petitioner permis- 


sion to intervene. Peo. vy. Ingham, 
105, Mich. 234, 68 NW 79. 

52. Steele v. Taylor, 1 Minn. 274. 

53, Roberts v. Brunner, 23 Pa. 
Dist. 409; Brobst v. Elbert, 19 Pa. 
Dist. 123. 

[a] After issue joined.—Party en- 
titled to intervene may do so even 


after issue joined provided he does 
not retard the principal suit. Roberts 
v. Brunner, 23 Pa. Dist. 409 (holding 
that, where the answer is filed on 
August 13 and the replication on 
September 25 and the petition to in- 
tervene four days thereafter, the 
petition should be allowed). 

{[b] Party having beneficial inter- 
est in the decree sought.may inter- 
vene at any stage. Robertson v. 
Baker, 11 Fla. 192. 

54. See cases supra note 53. 

55. U. S.—Leary v. U. S., 224 U.S. 
567, 32 SCt 599, 56 Li. ed. 889, AnnCas 
1918D 1029; 
phia, etc., Co. 216 Fed. 795; U. S. 
Trust Co. v. Chicago Terminal Trans- 
fer R. Co., 188 Fed. 292, 110 CCA 270; 
U. S. v. Northern Securities Co., 128 
Fed. 808; Continental Trust Co. v. 
Toledo, ete., R. Co., 86 Fed. 929 [mod 
on other grounds 95 Fed. 497, 36 
CCA 155]; Boston Safe-Deposit, etc., 
Co. v. American Rapid Tel. Co., 6% 
Fed. 165; Central Trust Co. v. Texas, 
etc., R. Co., 24 Fed. 153. 

D. C—Washington Fifth Cong. 
Church v. Bright, 28 App. 229. 

Ill.—Gunderson v. Illinois Trust, 
ete. Bank, 100 Ill. A. 461 [afi 199 
Ill. 422, 65 NE 326]. ; 

N. J.—Bell v. Pennsylvania, 
Ren Comg(Chs)y LOA (4s: 

Porto Rico.—Pettingill v. Jones, 8 
Porto Rico Fed. 183. 

“An intervention that savors of 
laches and is of doubtful equity will 
not be permitted.” Leary v._ U. 
S., 184 Fed. 483, 438, 107 CCA. 
27 [rev on other grounds 224 U.S. 
567, 32 SCt 599, 56 L. ed. 889]. 

[a] Knowledge.—(1) The mere 
pendency of a suit does not raise 
a presumption of knowledge of such 
pendency on the part of one peti- 
tioning to intervene. Leary v. U. 5., 
Od Wn Se 5bOU) S2esOt. 099, 06, du, ed. 
889, AnnCas1913D 1029, (2) “If a 
person be ignorant of his interest in 
a certain transaction, no negligence 


etc., 


Hutchinson v. Philadel- | 


(210) Ii] 345 


motion as a matter of right.®? 


Time to Intervene. While it is 


never too late to admit into an equity proceeding 
persons otherwise entitled to come ‘into it,®* pro- 
vided the parties of record will not thereby be ma- 
terially delayed, one may by laches lose a right to 
L Where the application is made after 
the cause has proceeded for a long time, the grant- 
ing of leave is diseretionary,°® and the court may 
restrict the intervention to such matters as may at 
that time properly be litigated,®? or impose other 
proper terms and conditions.*® 
leave to intervene after entry of a final decree are 
unusual, and generally have been denied.*? 
are instances, however, where petitions for leave to 


Applications for 


There 


is imputable to him for failing to 
inform himself of his rights; but ir 
he is aware of his interest, and 
knows that proceedings are pending 
the result of which may be prejudi- 
cial to such interests, he is bound to 
look into such proceedings so far as 
to see that no action is taken to his 
detriment.” Foster vy. Mansfield, etc., 
R. Co,, 146 U. S. 88,..99, 13 iSCt 28, 
36 L. ed. 899 [quot Gunderson y, Illi- 


nois Trust, ete, Bank, 100 Tll.” A. 
ie (aff€ 199 Ill. 422, 65 NB 


[b] Excuse for delay.—A petition- 
er in intervention claiming a fund 
on which the complainant in the prin- 
cipal suit sought to impress a trust 
was not guilty of laches in assuming 
that the trustee would do his duty as 
trustee of the petitioner. Leary v. 
U. S., 224 U. S. 567, 32 SCt 599, 56 
L. ed, 889, AnnCas1913D 1029. 

[ce] A grantee’s failure to file a 
petition to intervene while its pre- 
decessor in title is willing to conduct 
the case is not an unnecessary delay. 
Washington Fifth Cong. Church v. 
Bright, 28 App. (D. C.) 229. 

{d] Latches not shown.—A motion 
for intervention, made after the cause 
has been continued for a term, after 
answer has been interposed, and after 
the deposition of the original com- 
plainant has been taken on interrog- 
atories, does not come too late. Cree- 
gan v. Hyman, 93 Miss. 481, 46 S 952. 

{e] After hearing.—One whose. 
rights could be saved was refused 
leave after hearing. Gartman vy. 
Pouns, 20 Miss. 290. 

{f] Where intervener was also 
plaintiff’s solicitor, he was refused 
leave to intervene after issue joined 
and a master’s report filed. Magnus- 
son vy. Charlson, 32 Ill. A. 580. 

56. Gunderson v. Illinois Trust, 
ete., Bank, 100 Ill. A. 461. See also 
supra § 340, 

57. Continental Trust Co. v. To- 
ledo, ete., R. Co., 82 Fed. 642 [mod 
on other grounds 95 Fed. 497, 36 CCA 


155]. 
58. Leary v. U. S., 224 U. S. 567, 
82 -SCt 599, 56°. ed. 889, AnnCas 


19138D 1029. 
59. U. S.—wU. S. v. Northern Se- 
curities Co., 128 Fed. 808. 
Ala.—Ex p. Branch, 53 Ala. 140. 
Cal.—Carey v. Brown, 58 Cal. 180. 


Ill—Haase v. Haase, 261 Ill. 30, 
193 NE 628; Christoffel v. Lee, 153 
Tl. .A. 395. 


Porto Rico.—Pettingill v. Jones, 8 
Porto Rico Fed. 183. 

Wis.—Ward v. Clark, 6 Wis. 509. 

“Applications for leave to inter- 
vene in a case after the entry of a 
final decree are very unusual. They 
are never granted as a matter of 
course, and, owing to the tendency of 
such applications to occasion delay 
and prolong the existing litigation, 
they ought not to be granted unless 
it is necessary. to do so to preserve 
some right which cannot otherwise be 
protected, or to avoid some complica- 
tion that is liable to arise.” U.S. v. 
Northern Securities Co., 128 Fed. 808, 
810. 


{a] Mortgages of real estate were 


346 [21C.J.] 
intervene have been filed and granted after decree.°° 

[§ 347] (4) Petition—(a) Sufficiency. Peti- 
tions of intervention are not required to conform 
to all the technical rules applicable to the plead- 
ings as between the principal parties.*1 But the 
petition should exhibit all the material facts relied 
on,°2 embodying by recital or reference so much of 
the record in the original suit as is essential,°* and, 
where the purpose is to intervene as a defendant, 
should be accompanied by the proposed answer,®* 
but the petition may be allowed to stand for an an- 
swer.®> Jt has been held that parties interested in 
the proceedings under the intervening petition 
should be made parties thereto,®* and that when a 


petition for intervention is filed by leave of court 


the petition need not name other parties in interest 
as defendants.°7 When the petition is filed by leave 
of court it needs, no formal prayer for process.®® 
Averments on information and belief are permissi- 
ble where they are of a character not presumably 
within the intervener’s knowledge.®® Proceedings 
subsequent to a petition for intervention which have 
not been incorporated into the petition by amend- 
ment cannot be considered on demurrer to the pe- 
tition.7° Objections to the sufficiency of the peti- 
permitted to intervene as parties de- [a] 


fendant after decree, the enforcement 


of which would diminish the value|the original bill. 


EQUITY 


The petition is to be construed 
in connection with the averments of 
Georgia Cent. R., 


[§§ 346-349 


tion are waived by taking issue thereon and going 
to a hearing without objection."4 A petition to in- 
tervene may be denied where it is not supported by 
petitioner’s oath.7? 

[§ 348] (b) Notice. Although in many cases 
persons have been allowed to intervene in equitable 
proceedings without any special notice of the appli- 
cation,”? yet the better practice would seem to be 
to require notice."* Where the petitioners are not 
entitled to intervene as of course, notice must be 
given to all parties interested.**° In the federal 
courts the parties to the original bill are bound to 
take notice of an intervening petition filed in the 
suit.76 

[§ 349] d. Effect. An intervenor by leave of 
court becomes a party for all purposes of the suit 
as though originally a party.77 He has, or may be 
given, the benefit of proof already taken,** and may 
be required to accept it as evidence against him.’? 
Where intervention was allowed after decree for 
plaintiff, the evidence, oral and documentary, touch- 
ing points common to the claims of plaintiffs and 
subsequent interveners cannot be added to, or af- 
fected by, the introduction of further evidence after 
the intervention.S° An intervening party must be 


Fowler v. Lewis, 36 W. Va. 112, 14 
SE 447. 

[a]. Rule applied.—Where a bill 
by a judgment creditor to set aside 


of their security. Everett v. Edwards, | etc., Co. v. Macon, etc., R. Co., 115 
149 Mass. 588, 22 NE 52,'14 AmSR| Fed. 926. ; 
462, 5 LRA 110. [e] Waiver.—A plaintiff by reply- 


60. Mathieson v. Craven, 247 Fed. 
223. 

61. Empire Distilling Co. v. Mc- 
Nulta, 77 Fed. 700, 23 CCA 415 [aff 
86 Fed. 825]; American Pig Iron 
Storage Warrant Co. v. German, 126 
Ala. 194, 28 S 603, 85 AmSR 21. 

fal “The proper purpose of a 
petition (1) for leave to intervene 
and file a cross bill in equity is not 
to disclose the equity on which the 
intervening complainant relies, but 
merely to bring to the attention of 
the court the facts to be alleged in 
the bill it is proposed to file, seeking 
an order permitting it to be filed.” 
Douglass v. Blake, 189 Ala. 24, 25, 
66 S 617. (2) An original bill of 
intervention “presents new and in- 
dependent matters, not pertaining to 
the original cause, and involves the 
interest of persons not parties to 
the original cause. It raises new 
questions, and presents new claims, 
unknown to the original cause; and 
its allegations should be regularly 
presented in the form of a_ bill.’ 
Cowles v. Andrews, 39 Ala. 125, 130 
[quot Douglass v. Blake, supra]. 

{b] Petitions held _ sufficient.— 
Leary v.) Un" S., -224° U.S... 567,82 
Sct 599, 56 L. ed. 889, AnnCas1913D 
1029; Drennen v. Mercantile Trust, 
ete, Co., 115 Ala, 592, 238 S 164, 67 
AmSR 72, 39 LRA 623. 

62. U. S.—Hutchinson vy. Philadel- 
phia, ete., Co., 216 Fed. 795; Empire 


Distilling Co. v. McNulta, 77 Fed. 
700, 23 CCA 415. 
Ill.—Peo. v. La Salle St. Trust, 


.. Bank, 203 Ill. A. 433. 
Md.—Hall v. Jack, 82 Md, 253. 


N. J.—Davis v. Sullivan, 33 N. Je 


Eq. 569. 

N. M.—Flournoy v. Bullock, 11 N. 
M. 87, 66 P 547, 55 LRA 745. 

[a] Form of petition see French 
v. Gapen, 105° U. S, 509, 26 L. ‘ed. 
951. 

{b] If nature of the suit is not 
disclosed by the petition it should 
be denied. Ransom v. Winn, 18 How. 
(U. S.)) 295, 15 Li. ed. 388. 

ic] Purpose of intervention.—It is 
consonant with strict equity practice 
for the petitioners to state in their 
application just what the purpose of 
their proposed intervention is. Brobst 
v. Elbert, 19 Pa. Dist. 128. 


ing to a petition in intervention and 
proceeding to a hearing waives ob- 
jection to the sufficiency of the peti- 
tion. Perry v. Godbe, 82 Fed. 141. 

63. Ransom v. Winn, 18 How. (U. 
S.) 295, 15 L. ed. 388; Empire Dis- 
tilling Co. v. McNulta, 77 Fed. 700, 
23 CCA 415. 

64. Toler v. East Tennessee, etc., 
R. Co., 67 Fed. 168. 4 

65. Toler v. East Tennessee, etc., 
R. Co., 67 Fed. 168. 
A Christoffel v. Lee, 153 Ill. A. 

5. 

67. American 


Pig Iron Storage 


Warrant Co. v. See 126 Ala. 194,> 


28 S 603, 85 AmSR 

[a] Petition held  sufficient.—A 
petition praying that notice of its 
filing be given to the parties of the 
pending suit is sufficient in respect 
of making parties to the interven- 
tion. Drennen v. Mercantile Trust, 
ete.,) Coy. 115 Ala. 692,°23°S 164,667 
AmSR 72, 39 LRA 628. 

68. American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 608, 85 AmSR 21. 

69. Drennen v. Mercantile Trust, 
ete., Co., 115 Ala. 592,'°23 S 164, 67 
AmSR 72, 39 LRA 623. 

70. Empire Distilling Co. v. Mc- 
Nulta, 77 Fed. 700, 23 CCA 415. 

[a] Amendment.—‘W'here,  sub- 
sequently to the filing of the petition 
of intervention, proceedings have been 
had under the original bill which 
would fortify the right of the inter- 
vening petitioner, either to the par- 
ticular relief demanded or to some 
other relief, the matter should be in- 
corporated into the petition of inter- 
vention by amendment.” Empire Dis- 
stilling’ Co. v. McNulta, 77 Fed. 700, 
703, 28 CCA 415. 


71. Perry v. Godbe, 82 Fed, 141. 

72. Parsons v, Little, 28 App. (D. 
C,) 218. 

73. Lombard Inv. Co, v. Seaboard 
Mfg. Co., 74 Fed. 325; Mcleod v. 
at Albany, 66 Fed. 378, 13 CCA 
aon Christoffel vy. Lee, 153 Ill. A. 

75. American Pig Iron Storage 


Warrant Co. y. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21; Perrine v. 
Perrine, 63 N. J. Eq. 488,-52 A’ 627 
fate 6b Ni J... 719," 60) Avra 34s 


conveyances of his debtor as fraud- 
ulent did not allege that it was filed 
for the benefit of all creditors, and 
other creditors filed a petition to be 
admitted as parties complainant, 
which petition untruly stated that the 
suit was for the benefit of creditors, 
it was error to admit them, in the 
absence of notice to defendants and 
complainant. Perrine v. Perrine, 63 
N. J. Eq. 483, 52 A 627 [aff 65 N. J. 
Eq. 719, 60 A 11384]. 

76. McLeod v. New Albany, 66 Fed. 
378; 13 CCA. 525. 

77. Western Union Tel. Co. v. U. 
S.;-/ete.; — Trust: Co:,,. 221°) Medi! eb45: 
137 CCA 113; Edwards v. Bay State 
Gas Co., 120 Fed. 585; Rice v. Durham 
Water Co., 91 Fed. 433; Bromley Car- 
pet Co. v. Field, 88 Ill. A. 219; Crum- 
lish_v. Shenandoah Valley R. Co., 40 
W. Va. 627, 22 SE 90. 

[a] Prior erroneous orders.—‘‘A 
person who has legally intervened 
may have any prior erroneous orders 
in the cause reheard and corrected 
upon prayer for that purpose in his 
petition, whether the case be proper 
for a petition for rehearing or bill 
of review in the case of a party to 
a cause.” Crumlish y. Shenandoah 
vee R.-'Co.; 40 W: Va.''627, 22 SE 


{b] Right to manage the proceed- 
ings.—One who has been a party by 
intervention a long time without tak- 
ing any part in the proceedings wilt 
not, after the testimony has been 
closed, be given charge of the suit 
on allegation of collusion between 
the original parties, of which other 
interveners do not complain, and 
based on testimony already in the 
record. Edwards v. Bay State Gas 
Co., 120 Fed. 585. 

78. Mathieson v. Craven, 247 Fed. 
223; Birdsong v. Birdsong, 2, Head 
(Tenn.) 289. 

[a] Death of witnesses.—It is im- 
material that some of the witnesses 
whose depositions or testimony would 
be read under an order that evidence 
taken before intervention be read as 
evidence on the claim of intervention 
are dead. Mathieson vy. Craven, 247 
Fed. 223. 

79. Leary v. U. S.:, 224 U.S: 567, 
32 SCt 599, 56 L. ed. 889, AnnCas 
1918D°1029. 

80. 
223. 


3 For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 349-350] 


reckoned with in any final disposition of the cause :8! 
he becomes bound by the decree,®? and may appeal.’ 
An intervener must abide by the pleadings as he 
finds them at the time of his entry;** he cannot be 
heard to raise any new issue.’®> Thus an intervener 
cannot enlarge the scope of a suit by setting up a 
defense not open to defendant on the ground that, 
if he had been sued, such defense would have been 
available to him.’ Even though the intervention is 
to assert a legal demand, the pleadings must, where 
law and equity are administered in separate pro- 
ceedings, conform to the practice in equity.’? 

[§ 350] J. Rules in Federal Courts—l. In 
General. The equity practice in federal courts is 
practically the same as existed in England when 
the system was at the height of its perfection,®® ex- 
cept as modified by the acts of congress and the 
equity rules prescribed by the supreme court in pur- 
suance thereof.s® Accordingly the general rules as 
to parties in equity already explained are in the 
main fully applicable to suits in federal courts,°° 


‘and the federal decisions are given in connection 


with the general rules already discussed,*? 
Equity rules. The present equity rules °* express- 


EQUITY 


[21C.5.] 347 


ly require suits to be brought by the real party in 
interest,°* with certain specified exceptions where 
a representative may sue without joining the bene- 
ficiary.°* All persons having an interest in the sub- 
ject of the action and in obtaining the relief de- 
manded may join as plaintiffs,°® and any person 
may be made a defendant who has or claims an in- 
terest adverse to plaintiff.°° Persons having a 
united interest must be joined on the same side as 
plaintiffs or defendants, but when anyone refuses 
to join, he may for such reason be made a defend- 
ant.°’ These express provisions are merely declara- 
tory of the previous settled general practice.®® It is 
also provided that any person may at any time be 
made a party if his presence is necessary or proper 
to a complete determination of the cause.®® This 
provision has no application to one who is neither 
a necessary nor a proper party.’ Any one claim- 
ing an interest in the litigation may at any time be 
permitted to assert his right by intervention,? but 
the intervention must be in subordination to, and 
in recognition of, the propriety of the main proceed- 
ing.? Class or representative suits, where one or 
more parties ave permitted to sue or defend for 


Fed. 


[a] Reason for rule.—‘‘For the 
reason that the introduction of such 
further evidence would practically 
amount to a rehearing of the case 
on such points, already ‘determined 
on full consideration, and the fur- 
ther reason that its introduction 
would tend to create confusion, lead 
to contradictory findings on the same 
points, encourage perjury and defeat 
the due administration of justice. To 
permit the defendants after interven- 
tion to go into evidence touching 
points common to the claims of Mrs. 
Bastian and Mrs. Mathieson respec- 
tively and covered by the evidence 
in this case adduced before the in- 
tervention would be as objectionable, 
and for the same reasons, as_ to 
permit the plaintiff in a cross-bill, 
filed after publication in the original 
cause, to go into evidence touching 
points covered by the evidence so 
published.” Mathieson vy. Craven, 
247 Fed. 223, 228. 

[b] Suppression of testimony.— 
Evidence relating to common claims 
of complainant and intervener, who 
was allowed to intervene as co-com- 
plainant after decree for complain- 
ant, which was taken under improper 
insistence of counsel for defendant, 
when the case .was referred to an 
examiner for the taking of evidence, 
may on return be suppressed. Ma- 
thieson v. Craven, 247 Fed. 223. 

81. McAlpin vy. Universal Tobacco 
ol; (Nicd. Ch.) 57 Ax 418. 

82. Epperson v. Epperson, 108 Va. 
471, 62 SE 344. 

83. Rice v. Durham Water Co., 91 
Fed. 433 (holding that an intervener 
is entitled to appeal from any inter- 
locutory proceedings when final de- 
cree is entered). 


84. Wetherill v. Arasapha Mfg. 
Co., 24 Pa. Dist.: 1045. 
85. Continental Trust Co. vy. To- 


ledo, etc., R. Co., 86 Fed. 929 [mod 
on other grounds 95 Fed. 497, 36 CCA 
155]; Wetherill v. Arasapha Mfg. Co:;; 
24 Pa. Dist. 1045. 

[a] A cross bill may be filed by 
an intervening defendant. Barnard 
vy. Hartford, 2 F. Cas. No. 1,008. 

86. Powell v: Leicester Mills, 92 
115; Wetherill v. Arasapha 
Mfg. Co., 24 Pa. Dist. 1045. 

[a] Equity jurisdiction.—Where 
the issue is all made up by bill, an- 
swer, and replication when the in- 
tervening defendants are permitted to 
intervene, such defendants cannot 
raise the question of jurisdiction in 
equity. Wetherill v. Arasapha Mfg. 


iCo., 24 Pa. Dist, 1045. 


87. Mercantile Trust Co. v. Pitts- 
burgh, ete., R. Co., 115 Fed. 475, 53 


CCA 207. 


88. Lewis v. Shainwald, 48 Fed. 


492, 7 Sawy. 403. See also supra 
§§ 6, 16, 17. 
89. See statutory provisions; and 


equity rules. 

90. Carson y. Robertson, 5 F. Cas. 
No. 2,466, Chase 475 [rev on other 
grounds 19 Wall. 94, 22 L. ed. 178]. 

91. See supra §§ 252-349. 

92. Equity Rules (1912) (198 Fed. 
XIX). , 

93. Equity Rules (1912), rule 37; 
Kardo Co, v. Adams, 231 Fed. 950, 
146 CCA 146. 

“While that party of equity rule 
37 (198 Fed. xxviii, 115 C. C. A. xxviii) 
taking effect February 1, 1513, pro- 
viding that ‘every action shali be 
prosecuted in the name of the real 
party in interest,’ is not found in 
any previous equity rules made by 
the Supreme Court for the guidance 
of courts in equity cases, yet it is 
but the declaration of a rule in equity 
cases in the courts of the United 
States, which by statute of Ohio and 
generally in states which have adopt- 
ed a code of civil procedure, pre- 
vails, and which, in cases at law, the 
courts of the United States follow.” 
Kardo Co, v. Adams, supra. 

Real party in interest see 

304, 

a, Equity Rules (1912), rule 37; 
Magruder v. Belle Fourche Valley 
Water Users’ Assoc., 219 Fed. 72, 133 
CCA 524. 

{a] Exceptions stated.—(1) “An 
executor, administrator, guardian, 
trustee of an express trust, a party 
with whom or in whose name a con- 
tract has been made for the benefit 
of another, or: a party expressly 
authorized by statute, may sue in his 
own name without joining with him 
the party for whose benefit the ac- 
tion is brought.” Federal Equity 
Rules (1912), rule 37. (2) This is 
substantially the familiar provision 
of codes and practice acts common to 
many states. See Parties [30 Cyc 
85-95]. ‘ ‘ c 

[b] A corporation with which 
the United States contracts relative 
to water rights of stockholders is 
within the rule in a suit to enjoin 
collection of unlawful charges from 
the stockholders. Magruder vy. Belle 


supra 


Fourche Valley Water Users’ Assoc., ' 


219 Fed. 72, 1388 CCA 524. 

95. Equity Rules (1912), rule 37; 
Tully v. Triangle Film Corp., 229 
Fed. 297; Little v. Tanner, 208 Fed. 
605 [rev on other grounds 240 U. S. 
369, 36 SCt 379, 60 L. ed. 691]; Gau- 
mont Co. v. Hatch, 208 Fed. 378... 

[a] “The interest referred to in 


, the rule means an interest in law. 
It cannot mean anything else, and 
certainly cannot mean a_ possible 
injury for which a person has not 
retained for himself any right or re- 
; dress.” Tully v. Triangle Film Corp., 
229 Hed. 297, 299. 

Joinder of plaintiffs generally see 
supra §§ 305, 306. 

96. Equity Rules (1912), rule 37. 
See also supra §§ 308, 309. 

97. Equity Rules (1912), rule 37. 
See also supra § 307. 

98. Kardo Co. v. Adams, 231 Fed. 
950, 146 CCA 146. 

99. Equity Rules (1912), rule 37; 
Ex p. Equitable Trust Co., 231 Fed. 
571, 145 CCA 457. \ 

Bringing in new parties generally 
see supra §§ 335-349. 

1. Ex p. Equitable Trust Co., 231 
Fed. 571, 145 CCA 457. 

2. Equity Rules (1912), rule 37; 
Baldwin v. Abercrombie, etc., Co., 228 
Fed. 895, 143 CCA 293 [aff 245 U.S. 
198, 38 SCt 104, 62 L. ed. 240]; Atlas 
Underwear Co. v. Cooper Underwear 
Co., 210 Fed. 347 (leave to intervene 
denied); Matter of Fajardo, 7 Porto 
Rico Fed. 558 (intervention denied). 

[a] After final decree and expira- 
tion of term.—KEquity Rules (1912), 
rule 37 gives no right to intervene 
after final decree and expiration of 
term, as there is then nothing to in- 
tervene in, the main proceeding hav- 
ing ended. Pettingill v. Jones, 8 
Porto Rico Fed. 183. 

{b] Intervention after withdrawal 
from suit.—-Where a bill was amend- 
ed by omitting one of the complain- 
ants in order that jurisdiction of the 
federal court might not fail and the 
bill was afterward dismissed as to 
defendants who resided in the same 
state with the omitted complainant, 
she was allowed to intervene, she 
being entitled to the same relief as 
the other complainant, and the posi- 
tion of purchaser at a sale to enforce 
the decree being so difficult and dan- 
gerous.in her. absence as a party as 
to render an advantageous sale im- 
possible. Mathieson y. Craven, 247 
Fed. 223. 

{c] Irrelevant counterclaim.—HEqul- 
ty Rules (1912), rules 30 and 37 do 
not entitle one not a necessary nor 
proper party to a suit to intervene 
to set up a counterclaim which has 


no bearing on the issues. Atlas Un- 
derwear Co. y. Cooper Underwear 
Co., 210 Fed. 347. 


Intervention generally see supra 
§§ 8387-349. 

8. Equity Rules (1912), rule 37; 
Jennings v. Smith, 242 Fed. 561; Pet- 
tingill v. Jones, 8 Porto Rico Fed. 
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all members of the class,4 are expressly authorized | If made by answer, the objection may be separately 


when the question is one of common or general in- 
terest to many persons constituting a class so nu- 
merous as to make it impracticable to bring them 
all before the court;® the former rules also author- 
ized class suits, but expressly reserved the rights 
of the absent parties? who accordingly, contrary to 
the general rule,® were not prejudiced or bound by 
the decree in such a class suit,® unless brought in as 


actual parties.?° 


Objections for nonjoinder and misjoinder. Under 
the equity rule abolishing demurrers and pleas,'+ 
an objection for nonjoinder of parties may be made 
by motion to dismiss,!? if apparent on the face of 
the bill upon which alone such motion must be made 
and determined,!® or it may be made by answer.’4 


183; Matter of Fajardo, 7 Porto Rico 
Fed, 558. See also supra § 341. 

4 See supra §§ 284-296. 

5 Equity Rules (1912), rule 38; 
Chew v. Wilmington First Presb. 
Chureh, Ine., 237 Fed. 219; Sacra- 
mento Merchant’s, etc., Traffic Assoc. 
v. U. S., 281 Med. 292 [rev on other 
grounds 242 U. S. 178, 37 SCt 24, 61 
L ed. 2383]; Raich y. Truax, 219 Wed. 
Disa liate 20s So. O08, SO SCL. a, COs Iu, 


ed. 131] (rule held not applicable 
to particular case). See also supra 
§ 293. 


fa] “Common or general interest.” 
—(1) Where, in a suit to enjoin the 
officers and members of a labor union 
from doing anything in furtherance 
of an alleged illegal scheme to union- 
ize plaintiff's plant, it appeared that 
the members served with process did 
not authorize or participate in such 
scheme, there was no such common 
or general interest as authorized a 
temporary injunction against tnem, 
or as brought defendants not served 
before the court by representation. 
Hill v. Eagle Glass, etc., Co., 219 Fed. 
719) 13854 CCA 417, [mod jon Vother 
grounds 245 U. S. 275, 38 SCt 80, 62 
L. ed. 286]. (2) Plaintiff must have 
a personal cause of action in his own 
favor before he can maintain a class 
suit for the benefit of himself and 
others. Raich vy. Truax, 219 Fed. 
TT 3M atle2og Ww s. eo, 90 SCL, a, 60) Es. 
ed. 131, and quot McCabe v. At- 
Chison, etc., R. Co., 285 U. S. 151, 35 
SCt 69, 59 L. ed. 169]. (3) Persons 
situated alike and each of whom is 
similarly injured by an unconstitu- 
tional state statute have such com- 
mon or general interest as authorizes 
their joinder as plaintiffs. Little v. 
Tanner, 208 Fed. 605 [rey on other 
grounds 240 U. S. 369, 36 SCt 379, 60 
i, ed. 691]. (4) “Lhe interest that 
will allow parties to join in a bill 
of complaint, or that will enable the 
court to dispense with the presence 
of all the parties, when numerous, 
except a determinate number, is not 
only an interest in the question, but 
one in common in the subject-mat- 
ter of the suit.” Scott v. Donald, 
USS LS SES TD ala Ny ot SK ORG we 7A Zak 
L. ed. 648. 

[b] One owner of cemetery lot may 
sue on behalf of himself and other 
owners to protect the cemetery from 
destruction or diversion to otner 
uses. Chew v. Wilmington First 
Presb. Church, Inc., 287 Fed. 219. 

[c] Where the class is already 
adequately represented, the rule does 
not deprive the court of discretion to 
refuse to permit members of the class 
to intervene and act for the class. 
In re Engelhard, 231 U. S. 646, 34 
Sct 258, 58 L ed. 416 (holding in 
telephone rate case that city suffi- 
ciently , represented telephone sub- 
scribers, and that subscribers had no 
absolute right to intervene). 

6. A. R. Barnes vy. Berry, 156 Fed. 
72; Spaulding v. Evenson, 149 Fed. 
918, 917 [aff 150 Fed. 517, 82 CCA 
263, 9 LRANS 904]; American Steel, 


provided that if 


[§ 351] 


etc., Co. v.. Wire Drawers’, etc., 
Unions, 90 Fed. 598. See also federal 
decisions supra §§ 284-296. 

“Tt would seem that this rule is 
only declaratory of a well-established 
principle of equitable procedure 
which is generally recognized.” 
Spaulding v. Evenson, supra. 

e Equity Rules (1842), rules 47, 


8. See supra § 289. ; 

9, American -Steel, etc., Co. v. Wire 
Drawers’, etc., Unions, 90 Fed. 598; 
Terry v. Cape Fear Bank, 20 Fed.- 
773; Coann v. Atlanta Cotton Fac- 
tory Co., 14 Fed. 4, 4 Woods 503; 
Wilmer v. Atlanta, ete., R. Co., 30 F. 
Cas. No. 17,776, 2 Woods 447. 

10, American Steel, ete, Co. v. 
ie Drawers’, etc., Unions, 90 Fed. 

11. Equity Rules (1912), rule 29. 
See also infra §§ 504, 542. 

12... Virginia, ©. Min., etc., Co. Vv. 
Corrigan, 242 Fed. 809, 155 CCA 397; 
pope v. Southern Pac. Co., 211 Fed. 

13. Bogert v. Southern Pac. Co., 
211 Fed: 776. 

Demurrer for nonjoinder sce supra 
§§ 312-316. 

14. Bogert v. Southern Pac. Co., 
ait Fed, 776. See also supra §§ 317- 

{a] Under former rules the ob- 
jection could be raised by answer in- 
stead of by plea. U.S. v. Gillespie, 6 
Fed. 803. 

15. Bogert v. Southern Pac. Co., 
211 Fed. 776, 

{a] The former equity rules aiso 
provided that plaintiff ~.might set 
down for argument an objection for 
nonjoinder raised by the answer, and 
that if he failed to do so, and the 
objection was allowed at the hearing, 
plaintiff should not be entitled, as 
of course, to leave to amend by add- 
ing parties, but that the court, if it 
saw fit, might dismiss the bill. HEqui- 


‘ty Rules (1842), rule 52. 


16. Equity Rules (1912), rule 44; 
Equity Rules (1842), rule 53; David 
v. McRae, 183 Fed. 812 [aff 184 Fed. 
988, 106 CCA 666]; Hammond vy. 
Hunt, 11 F. Cas. No. 6,008, 4 Bann. 
& Ay JT 

17. Swift v. Inland Nay. Co., 234 
Fed, 375, 

Demurrer for misjoinder see supra 
§§ 329, 330. 

18. Swift v. Inland Nav. Co., 234 
Fed, 375. 

19. Swift v. Inland Nav. Co., 234 
Fed. 375. 

20. California v. Southern Pac. Co., 
L609 UL SS 22915. Stoo 2639) au, wea: 
683; Payne v. Hook, 7 Wall. (U. S.) 
425, 19 L. ed. 260; Mallow v. Hinde, 
12 Wheat. (U. S.) 1938, 6 L. ed. 599; 
McConnell y. Dennis, 153 Fed. 547, 82 
CCA 501; Sioux City Terminal R., 
etc., Co. v. Trust Co, of North Amer- 
ica, 82 Fed. 124, 27 CCA 73 [aff 173 
We (S199) 19 %SCt 341) 431, ved = 628i): 
Chadbourne vy. Coe, 51 Fed. 479, 2 
CCA 327; Hamilton y. Savannah, etc., 
R. Co., 49 Fed. 412; Jov v, Wurtz 13 


heard and disposed of before trial of the principal 
case in the discretion of the court. 


It is expressly 
an objection for nonjoinder is first 


raised at the hearing, the court may make a decree 
saving the rights of absent parties.'® 
misjoinder may be made by motion to dismiss,1’ or 
by answer,!® or the court may raise it sua sponte.?® 
2. Omitting Parties Who Cannot Be 
Joined. Owing to the peculiar and limited juris- 
diction of the federal courts the rules as to who 
must be made parties have been relaxed.?? The 
extent of this relaxation of the general rule is ex- 
pressed in the equity rules °* which have been held 
to be simply declaratory of the rule settled by pre-_ 
vious decisions of the supreme court on this sub- 


F, Cas, No. 7,554, 1 Wash. C. C. 517. | 


Objection for 


[a] Relaxation of rule as to nec- 
essary parties.—(1) “The necessity 
for the relaxation of the rule is 
more especially apparent in the 
courts of the United States, where, 


oftentimes, the enforcement of the | 


rule would oust them of their juris- 
diction, and deprive parties entitled 
to the interposition of a court of 
equity of any remedy whatever.” 
Payne v. Hook, 7 Wall. (U. S.) 425, 
431, 19 L. ed. 260. (2) ‘The general 
rule as to parties in chancery is that 
persons falling within the definition 
of ‘necessary parties’ [as to the 
meaning of the term “necessary par- 
ties” as used in the federal courts 
see supra § 175] must be brought in, 
for the purpose of putting an end to 
the whole controversy, or the bill will 
be dismissed, and this is still the 
rule in most of the state courts. But 
in the federal courts this rule has 
been relaxed. The relaxation resulted 
from two causes: 
tion imposed upon the jurisdiction of 
these courts by the citizenship of 
the parties; and, secondly, their in- 
ability to kring in parties, out of 
their jurisdiction, by publication.” 
Chadbourne y. Coe, 51 Fed. 479, 481, 
2 CCA 327, _(3) The rule that if a 
materially interested party is beyond 
the jurisdiction of the court his 
omission will be disregarded if the 
court can render a decree without 
manifest injustice is peculiarly ap- 
plicable to courts of the United 
States, and therefore if a party who 
might otherwise be considered as 
material by being made a party to 
the bill, would, from the limited na- 
ture of its authority, oust the court 
of its jurisdiction,, the court will 
strain hard to give relief as between 
the parties before the court. West v. 
Randall, 29 F. Cas. No. 17,424, 2 Ma- 
son 181. (4) The rule which re- 
quires all persons in interest, how- 
ever remote their interest may be, to. 
be made parties to the suit, although 
applicable to most cases in the courts 
of the United States, is not applicable 
to all; in the exercise of its dis- 
cretion the court will require plain- 
tiff to do all in its power to bring 
every person concerned in interest 
before the court. But if the case 
may be completely decided, as be- 
tween the litigant parties, the cir- 
cumstances that an interest exists in 
some other person, whom the process. 
of the court cannot reach, as if such 
party be the resident of some other 
state, ought not to prevent a decree 
upon its merits... Mallow y. Hinde, 
12 Wheat. (U._S.) 193, 6° L. ed. 599; 
Elmendorf v. Taylor, 10 Wheat. (WU. 
S.) 152, 6 L. ed..2897 

Citizenship and residence of pam 
ties as affecting jurisdiction see Ked- 
eral Courts. 

21. Lowenthal v. Georgia Coast, 
etc., R.> Co.; 238) Fed. 10105. ,Chad— 
oe v. Coe, 51) Fed. 479, 2 CCA: 

{a} Equity rule—(1) “In all cases. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


First, the limita- . 


_ Gabel, 
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*ject.?? 


mined without them.22 But while 


culiarly applicable to the federal courts, it is not 
peculiar to such courts; it is one of general appli- 


cation in all courts of equity.24 
Statute of 1839. So the act of 


which has been carried forward into the judicial 
code,** and which provides that nonjoinder of par- 


where it shall appear to the court 
that persons, who might otherwise 
he deemed proper parties to the suit, 
cannot be made parties by reason of 
their being out of the jurisdiction of 
‘the court or incapable otherwise of 
being made parties, or because their 
joinder would oust the jurisdiction 
of the court as to the parties before 
the court, the court may, in its dis- 
cretion, proceed in the cause without 
making such persons parties; and in 
Such cases the decree shall be with- 
out prejudice to the rights of the 
absent parties.’ Equity Rules (1912), 
rule 39. (2) With slight verbat 
changes this is the same as the 
former equity rule. See Equity Rules 
(1842), rule 47. 

22. Waterman v. Canal-Louisiana 
Bank, etc:, ‘Co., 2455 Ur Si33)) 30 SCt 
10, 54 L. ed. 80; Minnesota v. North- 
ern Securities Co., 184 U. S. 199, 22 
SCt 3808, 46 L. ed. 499; California v. 
Southern Pac. Co., 157 U. S. 229, 15 
SCt 591,39 Li. ed. 683; Shields v. 
Barrow, 17 How. 130, 15 L. ed., 158; 


| Hagan v. Walker, 14 How. 29, 14 L. 


ed. 312; Thomas v. Anderson, 223 
Fed. 41, 188 CCA 405; Mackay v. 
117 Fed. 873; Chadbourne v. 


Coe, 51 Fed. 479, 2 CCA 327. 

23. California v. Southern Pac. Wo, 
iD Ens 220. or Cty ols 80nd eds 
688; Fisher vy. Shropshire, 147 U. S. 
133, 13 SCt 201, 37 L. ed. 109; Kendig 
v. Dean, 97 U. S. 428, 24 L. ed. 1061; 
Ribon v.- Chicago, etc., R. Co., 16 
Mall, SCS) 2446.0) 21 se eds, 367; 
Payne v. Hook, 7 Wall. (U. S.) 425, 
i9 L. ed. 260; Shields v. Barrow, 17 
Rows Sa) sO, eM Lea utL58; 
Hagan v. Walker, 14 How. (U. S.) 29, 
Pai ed. .o12;'| Vattier’ v. |Hinde, «7 
Pet. (U. S.) 252, 8 L. ed. 675; Mallow 
vy. Hinde, 12 Wheat. (U. S.) 193, 6 L. 
ed. 599; Elmendorf v. Taylor, 10 
mviheat (U.S) 152,''6 ed. 289: 
Osborn v. U. S. Bank, 9 Wheat. (U., 
8.) 738, 6 L. ed. 204; Cameron v. Mc- 
Roberts, 3 Wheat. (U. S.) 591, 4 L. ed. 
467; Simms v. Guthrie, 9 Cranch (U. 
S.) 19, 3 L. ed. 642; Brown yv. Craw- 
ford, 252 Fed. 248; Jennings v. Smith, 
942 Fed. 561; Lowenthal v. Georgia 
Coast, etc., R. Co., 233 Fed. 1016 [aff 
238 Fed. 795]; Ex p. Equitable Trust 
Co., 231 Fed. 571, 145 CCA 457; Grigs- 
by v. Miller, 231 Fed. 521; Bull Trac- 
tor Co. v. Lion Tractor Co., 231 Fed. 
156, 145 CCA 344; Thomas v. An- 
derson, 223 Fed. 41, 138 CCA 405; 
Nevada Silver King Coal Mines Co. 
y. Utah Silver King Cons. Min. Co., 
204 Fed. 166, 122 CCA 402, AnnCas 
1918B 571; Mathieson v. Craven, 164 
Fed. 471; Barnes v. Berry, 156 Fed. 
72: Rogers v. Penobscot Min. Co., 


| 154 Fed. 606, 83 CCA 380; McConnell 


v. Dennis, 153 Fed. 547, 82 CCA 501; 
Delaware Bay State Gas Co. Vv. 
Rogers, 147 Fed. 557; Hunter v. Rob- 
bins, 117 Fed. 920; Williams Vv. 
Crabb, 117 Fed. 193, 54 CCA 213, 59 
LRA 425 [certiorari den 187 U. S. 645, 
23 SCt 845, 47 L. ed. 347]; Anthony 
v. Campbell, 112 Fed. 212, 50 CCA 195; 
Cleyeland Tel. Co. v. Stone, 105 Fed. 


. 


In the federal courts, therefore, the doc- 
trine is well established that, where persons who 
‘otherwise might be deemed necessary or proper 
parties cannot be made parties because of absence 
from the jurisdiction or from other cause, as be- 
cause their joinder would oust the jurisdiction. of 
the court as to the parties before the court, the 
court may, in its discretiton, proceed with the cause 
without making such persons parties, if the rights 
of plaintiffs and defendants can be equitably deter- 


EQUITY 


cases.28 


this rule is pe- 


Feb. 28; 1839,25 


794; Plume, ete., Mfg. Co. v. Bald- 
win, 87 Fed. 785; Donovan vy. Cam- 
pion, 85 Fed. 71, 29 CCA 30; Sioux 
City Terminal R., ete., ‘Co. v. Trust 
Co. of North America, 82 Fed. 124, 
27 €CA 73 [aff 173 U. S..99,' 19° SCt 
341, 43 L. ed. 628]; Union Mill, ete., 
Co, v. Dangberg, 81 Fed. 73; Smith v. 
Lee, 77 Fed. 779; Collins: Mfg. Co. v. 
Ferguson, 54 Fed. 721; Chadbourne v. 
Coe, 51 Fed. 479, 2 CCA 327; Hamil- 
ton v. Savannah, ete., R. Co., 49 Fed. 
412; Holly Mfg. Co. v. New Chester 
Water Co., 48 Fed. 879 [app dism 145 
U. S. 648, 12 SCt 985, 36 L. ed. 856]; 
Gross v. George W. Scott Mfg. Co., 48 
Fed. 35; Belings v. Gaines, 37 Fed. 
817; Abbott v. American Hard Rub- 
bervCoy lie ieCas No. 95640 Blatche. 
489; Carson v. Robertson, 5 F. Cas. 
No. 2,466,:Chase 475 [rev on other 
grounds 19 Wall. 94, 22 L. ed. 178]; 
Cole Silver Min. Co. v. Virginia, 
ete:, Water Co.,; 6 FE: Cas.7No. 2,989, 
1 Sawy. 470, 6 F. Cas. No. 2,990, 1 
Sawy. 685; Fields v. Lamb, 9 F. Cas. 
No. 4,775, Deady 430; Heriot v. Davis, 
12 F. Cas. No. 6,404, 2 Woodb. & M. 
229; Joy ive) Wurtz, 113 1m. \Cas:\ No. 
bo BY 1IbWash. tC Cor ibL7 iW estan. 
Randall, 29 F. Cas. No. 17,424, 2 
Mason 181; Wood v. Dummer, 30 F. 
Cas. No. 17,944, 3 Mason 308. 

“In a determination of the jurisdic- 
tion of the national courts and the 
right to remove causes of action to 
them, indispensable parties only 
should be considered, because all 
others may be dismissed or disre- 
garded, if their presence would oust 
or restrict the jurisdiction or the 
right.’ Rogers yv. Penobscot Min. 
Co., 154 Fed. 606, 610, 83 CCA 380. 

24. See supra §§ 274, 299. 

Q5. 5 US? St. at Li. 321 ¢c 36; Rev. 
St. (1878) § 737. 

26. Judicial Code § 50. tym 

27. Waterman y. Canal-Louisiana 
Bank, etc., Co., 215 U. S. 33, 30 SCt 
10, 54 L. ed. 80; Minnesota v. North- 
ern Securities Co., 184 U. S. 199, 22 
Sct 308, 46 L. ed. 499; California v. 
Southern Pac. Co., 157 U. S. 229, 15 
Sct 591, 39 L. ed. 683; Barney Vv. 
Baltimore, 6 Wall. (U. S.) 280, 18 L. 
ed, 825; Shields v. Barrow, 17 How. 
(U. S.) 130, 141, 15 L. ed. 158; Mackay 
vy. Gabel, 117 Fed. 873; Chadbourne v. 
Coe, 51 Fed. 479, 2 CCA 327. See 
also supra §§ 274, 296, 299. } 

“So far as it touches suits in 
equity, we understand it to be no 
more than a legislative affirmance of 
the rule previously established by thse 
cases of Cameron v. McRoberts, 3 
Wheat. (U. S.) 591, 4 L. ed. 467; Os- 
born v. U. S. Bank, 9 Wheat. (U. S.) 
738, 6 L. ed. 204; and Harding v. 
Handy, 11 Wheat. (U. S.) 108, 6 L. 
ed, 429. For this court had already 
there decided that the nonjoinder of 
a party, who could not be served with 
process, would not defeat the juris- 
diction.” Shields v. Barrow, supra. 

“The 47th rule is only a declara- 
tion, for the government of practi- 
tioners and courts, of the effect of 
this act of congress, and of the pre- 
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ties who are not inhabitants of nor found within 
the district shall not constitute matter of abate- 
ment, is merely declaratory of the rule which pre- 
viously existed in equity in the absence of statute,27 
and its principal effect is limited to common-law 
The act relates solely to the nonjoinder 
of persons who are not within the reach of the 
process of the court; it does not affect any case 
where persons having an interest are not joined 
because their citizenship is such that their joinder 
would defeat the jurisdiction.?° 
in its operation, 
for nonjoinder of parties.*° 

Decree affecting absent parties unauthorized. 
Neither this act nor the equity rule authorizes the 
court to make any decree affecting the interests of 
absent parties.?+ 


But in eases with- 
the statute precludes an objection 


Both the rule and the statute ex- 


vious decisions of the court, on the 
subject of that rule.” Shields v. Bar- 
row, supra. 

28. Barney vy. Baltimore, 6 Wall. 
(U. S.) 280, 18 L. ed. 825. 

29. Minnesota v. Northern Secur- 
ities Co., 184 U.S. 199, 23) SCtr30s; 
46 L. ed. 499; Barney v. Baltimore, 6 
Wall 7 CU. 8S). 280) sel Seed Sake he 
Shields v. Barrow, 17 How. (U. S.) 
180, 15 L. ed. 158; Hamilton v. Sa- 
vannah, ete., R, Co., 49 Fed. 412. 


30. Waterman y. Canal-Louisiana,. 
etew COs 2ZL5 aU aie orn SOM SOUS 
54 L. ed. 80; Brown vy. Crawford, 


252 Fed. 248; Lowenthal v. Georgia 
Coast, etc., R. Co., 233 Fed. 1010; 
Mackay v. Gabel, 117 Fed. 873; Gross 
v. George W. Scott Mfg. Co., 48 Fed. 35. 

31. Williams vy. Bankhead, 19 Wall. 
(U. S.) 563, 22 L. ed. 184; Ribon v. 
Chicago, etc., R. Co., 16 Wall. (U. S.) 
446, 21 L. ed. 367; New York Fourth 
Nat. Bank v. New Orleans, ete. R. 
Co., 11 Wall. (U. S.) 624, 20 Ly. ed. 
82; Barney v. Baltimore, 6 Wall. (U. 
S.) 280, 18 L. ed. 825; Clearwater 
v. Meredith, 21 How. (U. 8S.) 489, 16 


L. ed. 201; Coiron yv. Millaudon, 1$ 
How.. (U. S.) 113, .15 LL. ed. 575; 
Shields v. Barrow, 17 How. (U.-S.) 


130, 15 L. ed. 158; Northern Indiana 
R. Co. v. Michigan Cent. R. Co:,.15 
How. (U.S.) 23838, 14 L. ed. 674; Hagan 
v. Walker, 14 How. (U. S.) 29, 14 
L. ed. 312; Vattier v. Hinde, 7 Pet. 
(U. S.) 252, 8 L. ed. 675; Mallow v. 
Hinde, 12> Wheat: (U:..S.))/193) 6445: 
599; Elmendorf v. Taylor, 10 
CUSSS.) 9015255 67 Lal tedsm289% 
Simms y. Guthrie, 9 Cranch (U. S.) 
19, 3 L. ed. 642; Russell v. Clark, 7 
Cranch (U. S.) 69, 3 L. ed. 271; Low- 
enthal v. Georgia Coast, etc., R. Co., 
233 Fed. 1010; Ex p. Equitable Trust 
Co., 231 Fed.-571, 145 CCA 457; Mc- 
Connell v. Dennis, 153 Fed. 547, 82 
CCA 501; Davis v. Davis, 89 Fed. 
532; Sioux City Terminal R. Co. v. 
Trust Co. of North America, 82 Fed. 
024 OU CCAMAT Ss att Mion iter Sa eo. 
SCt 341, 43 L. ed. 628]; Union 
Mill, ete., Co. v. Dangberg, 81 Fed. 
73; Collins Mig. Co. v. Ferguson, 54 
Fed. 721; Chadbourne y. Coe, 51 Fed. 
479, 2 CCA 327; Hamilton v. Savan- 
nah, etc., R. Co., 49 Fed. 412; Coann 
y. Atlanta Cotton Factory Co., 14 Fed. 
4, 4 Woods 503; Alexander vy. Horner, 
1. Cas.) No: 169) fie McCrary.) i634 
Carson v. Robertson, 5 F. Cas. No. 
2,466, Chase 475 [rev on other grounds 
19 Wall. 94, 22 L. ed. 178]; Cole Sil- 
ver Min. Co. v. Virginia, etc., Water 
Go}, 6: F) eCaisy) Noi2;9905 219 Sawye 
685; Winter v. Ludlow, 30 F. Cas. 
No. 17.891, 3 Phila. (Pa.) 464; McPike 
v. Wells, 54 Miss. 136. 

“Tf the court can do justice to the 
parties before it without injuring 
asbent persons it will do so, 4nd 
shape its relief in such a manner as 
to preserve the rights of the persons 
not before the court. If necessary, 
the court may require that the bill 
be dismissed as to such absent par- 
ties, and may generally shape its de- 
erees so as to do justice to such 
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pressly provide that the decree shall be without 
prejudice to the right of the absent parties.** 
Omission of indispensable parties unauthorized. 
Nor does such act or such rule authorize the omis- 
sion of indispensable parties even where they are 
out of the jurisdiction and it is impossible to bring 
In such a ease the ordinary rules apply, 
and the court will refuse to proceed to a decree.** 
The statute and the rule merely authorize the omis- 
sion of proper but not indispensable parties,®> in- 
eluding only formal or nominal parties, and parties 


them in.®% 


with separable interests, known 
courts as ‘‘necessary’’ parties.*° 


Discretion of court. It is a matter resting within 
the sound discretion of the court whether or not it 
will proceed to a decree in the absence of proper 
But the rules as to 
parties will be administered with a view to pre- 
serving the right of citizens of other states to sue 
in the federal courts, and jurisdiction will be de- 
clined only where it is impossible to protect absent 
Nevertheless the court may, 


but not indispensable parties.** 


parties in the decree.** 


absent persons.” Waterman v. Canal- 
Louisiana Bank, etc., Co., 215 U.S. 
33, 49, 30 SCt 10) 54. LL. ed. 80. 
{a] Purpose of statute —‘‘The Act 
of the 28th of February, 1839, was 
enacted to cure the evil resulting 
from the necessity of declining to 
relieve, where an indispensable party 
was absent, by allowing the volun- 
tary appearance of the absent per- 
son, If such person, however, does 
not elect to appear, and submit his 
rights to adjudication in that suit, 
then the, ‘judgment or decree ren- 
dered therein shall not conclude or 
prejudice other parties not regularly 
served with process nor voluntarily 
appearing to answer.’ U.S. Rev. St., 


737.’ McPike v. Wells, 54 Miss. 
136, 146. 
32. Equity Rules (1912), rule 39 


(quoted supra note 21 [a]); Judicial 
Code § 50; Waterman vy. Canal-Louis- 
jana Bank, ete, Co., 215 U. S. 33, 
30 SCt 10, 54 L. ed, 80. 

33. Minnesota v. Northern Secur- 
ities Co., 184 U. S. 199, 22 SCt 308, 46 
L. ed. 499; California v. Southern 
Pac. Co., 157 U. S. 229, 15 SCt 591, 
39 L. ed. 683; Swan Land, etc., Co. v. 
Frank, 148 U. S. 603, 13 SCt 691, 37 
L, ed. 577; Fisher v. Shropshire, 147 
WeaSi1635913* SCt1201,737. Li. ediil09; 
‘Gregory v. Stetson, 133 U. S. 579, 10 
SCt 4422.33 9L. ed. 7925) Kendig ‘v. 
Dean, 97 U. S. 428, 24 L. ed. 1061; 
Williams v. Bankhead, 19 Wall. (U. 
‘S.) 563, 22 L. ed. 184; Ribon vy. Chi- 
cago, etc., R. Co., 16°-Wall. (U.. S.) 
446, 21 L. ed. 367; Barney v. Balti- 
more, 6 Wall. (U. S.) 280, 18 L. ed. 
825; Shields v. Barrow, 17 How. (U. 
S.) 130, 15 L. ed. 158; Northern In- 
diana R. Co. v. Michigan Cent. R. Co., 
15) How. “CU. S.) 233, 14 L..ed! 674; 
Story v. Livingston, 13 Pet. (U. S.) 
359, 10 L. ed. 200; Mallow y. Hinde, 
12 Wheat. (U. S.) 193, 6 L. ed. 599; 
Elmendorf v. Taylor, 10 Wheat. (U. 
SS.) 152;) 6 ‘L. ed. 289; Cameron ® v. 
McRoberts, 3 Wheat. (U. S.) 591, 
Ami ted, “4672 sRussell) voeiClark, 07 
Granch (@U-S.).:69, St nluwied fe271; 
Brown v. Crawford, 252 Fed. 248; 
Jennings v. Smith, 242 Fed. 561; Ex 


p. Equitable Trust Co., 231 Fed. 571,\ 


145 CCA 457; Helm vy. Zarecor, 213 
Fed, 648; Camp v. Bonsal, 203 Fed. 
913, 122 CCA 207; O'Neil v. Wolcott 
Min, Co., 174 Fed. 527, 98 CCA 309, 
27 LRANS 200; Mathieson vy. Craven, 
164 Fed. 471; Hunter v. Robbins, 117 
Fed. 920; Williams v. Crabb, 117 Fed. 
193, 54 CCA 213, 59 LRA 425 [cer- 
tiorari den 187 U. S. 645, 23 SCt 845, 
47 L. ed. 347]; Shingleur v. Jenkins, 
111 Fed. 452; Davis v. Davis, 89 Fed. 
532; Plume, etc., Mfg. Co. v. Baldwin, 
27 Fed. 785; Sioux City Terminal R., 
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in the federal 


practice.*! 


ete., Co. v. Trust Co. of North Amer- 
ica, 82 Fed, 124, 27 CCA. 73 [aff 173 
WW. cSis99; LIV SCtv341, 435 li. ved. 62:8 15 
Hamilton v. Savannah, etce., R. Co., 
49 Fed. 412; Wall v. Thomas, 41 Fed. 
620; Gregory v. Swift, 39 Fed. 708 
fait plLsseU Ss Oo, sLOTSCt, 422,383. 1a. 
ed. 792]; Conolly v. Wells, 33 Fed. 
205; Carson y. Robertson, 5 F. Cas. 
No, 2,466, Chase 475 [rev on other 
grounds 19 Wall. 94, 22 L. ed. 178]; 
Cole Silver Min. Co. vy. Virginia, 
etc., Water Co., 6 F. Cas, No. 2,990, 1 
Sawy. 685; Tobin v. Walkinshaw, 23 
F. Cas. No. 14,068, McAll. 26; McPike 
v. Wells, 54 Miss. 136. See also cases 
supra note 31 

“It remains true, notwithstanding 
the act of Congress and the forty- 
seventh rule, that a Circuit Court 
can make no decree affecting the 
rights of an absent person, and can 
make no decree between the parties 
before it, which so far involves or 
depends upon the rights of an absent 
person, that complete and final jus- 
tice cannot be done between the par- 
ties to the suit without affecting 
those rights.” Minnesota v. 'North- 
ern Securities Co., 184 U. S. 199, 237, 
22 SCt 308, 46 L. ed. 499. 

34. See cases supra note 33, 
also supra § 276. 

“If the rights of those not before 
the court are inseparably connected 
with the claim of the parties litigant, 
so that a final decision cannot be 
made between them without affecting 
the rights of the absent parties, the 
peculiar constitution of the Circuit 
Court forms no ground for dispens- 
ing with such parties.” United States 
Tel. Co. v. Central Union Tel. Co., 
171 Fed. 130, 134 [aff 202 Fed. 66, 122 
CCA 86]. 

35. Waterman y. Canal-Louisiana 
Bank, ete:, Co., 215 U. S. 33, 30 SCt 
10, 54 L. ed. 80; Fisher v. Shrop- 
shire, 147 U. S: 133, 18 SCt 201, 37 
L. ed. 109; Kendig v. Dean, 97 U. S. 
423, 24 L. ed. 1061; Ribon v. Chicago, 
ete.,, RCo}, (167 Wall CUia'S?)5 446,21 
L. ed. 867; Barney v. Baltimore, 6 
Wall. .(U. S.) 280, 18 L. ed. 825; 
Shields v. Barrow, 17 How. (U. S.) 
130, 15 L. ed. 158; Vattier v. Hinde, 
%:-Pet. CUSi))i26 2) 8olsveds: 67 5i0.Car- 
neal v. Bank, 10 Wheat. (U. 8S.) 181, 
6 L. ed. 297; Wormley v. Wormley, 
8) Wheat. (Ut. 'S.)yn42m. by Tur sed.-6bil 
Russell v. Clark, 7 Cranch (U. S.) 
69, 3 L. ed. 271; Brown v. Crawford, 
252 Fed. 248; Lowenthal v. Georgia 
Coast, ,ete., R. Co, 288 Ked.. 1010; 
Ex p. Equitable Trust Co., 231 Fed. 
571, 145 CCA 457; Chadbourne v. 
Coe, 51 Fed. 479, 2 CCA 327; Hamil- 
ton v. Savannah, etc., R. Co., 49 Fed. 


See 


412; Belding v. Gaines, 37 Fed. 817, | 


cS 


[§§ 351-353 


in its discretion, order parties to be brought in, al- 
though it may thereby be ousted of jurisdiction.*® 
- [§ 352] 3. Retaining Case until Rights of Ab- 
sent Parties Are Determined in Proper Forum. 
Where all the necessary parties cannot be brought 
before the court, the court, in the exercise of a 
sound discretion, may retain the case until the par- 
ties have had a reasonable time to litigate the mat- 
ters of controversy with the absent parties in the 
state courts or such other courts as have jurisdiction 
over them, and when the vights of such parties are 
thus determined the court may proceed to a decree 
upon the merits.*° 

[§ 353] 4. Following State Practice. 
eral equity practice is wholly independent of and 
cannot be aifected by state legislation or rules of 
The Practice Conformity Act relates 
solely to actions at law, and has no appheation to 
suits in equity.*? 
ties established by the codes and practice acts of 
the various states have no application to suits in 
equity in the federal courts sitting in those states.*? 


The fed- 


Accordingly, the rules as to par- 


See aiso cases supra notes 33, 34. 

‘Tt is the absence of indispensa- 
ble parties only that necessarily com- 
pels the abatement of a suit in the 
national courts.’ O’Neil v. Wolcott 
Min. Co., 174 Fed. 527, 536, 98 CCA 
309, 27 LRANS 200. 

36. See supra §§ 298-302. 

{a] The term “necessary parties,” 
as used in the federal courts, means 
parties only sometimes necessary, or 
necessary when they can be reached. 
It corresponds with the class desig- 
nated in this article as “parties with 
separable interests.” See supra § 275. 

37. California v. Southern Pac. Co., 
157, U.,, Sy 229,15, SCt 591,39 L. led 
683; Lowenthal vy. Georgia Coast, ete., 
R. Co., 233 Fed. 1010; Washington 
State Sugar Co. v. Sheppard, 186 Fed. 
233. See also cases supra note 23. 

{a] The supreme court in exercis- 
ing original jurisdiction will not 
proceed in the absence of parties 
whose rights would be in effect de- 
termined, although such _ parties 
would not be bound by the decree as 
res judicata. California v. Southern 
Pac. Co., 157 U. S. 229, 15 SCt 591, 
39 L. ed. 683. 

88. Carson v. Robertson, 5 F. Cas. 
No. 2,466, Chase 475 [rev on other 
grounds 19 Wall. 94, 22 L. ed. 178]. 

39. Washington State Sugar Co. v. 
Sheppard, 186 Fed. 233. 

[a] Existence of other remedy.— 
The court in a suit to enjoin de- 
fendants from interfering with com- 
plainant’s diversion of water from a 
stream for irrigation purposes will 
in its discretion require complain- 
ant, who has commenced a suit in 
a state court to enjoin interference 
by others, to make all persons in- 
terested parties to the suit, although 
the court will be ousted of jurisdic- 
tion thereby, the parties having an 
adequate remedy in the state court, 
where the whole matter may be de- 
termined in a Single litigation. Wash- 
ington State Sugar Co. vy. Sheppard, 
186 Fed. 233. 

40. Mallow v. Hinde, 12 Wheat. 
(U. S.) 193, 6 L. ed. 599 (where the 
court said that such a_ proceeding 
would seem to be justified to prevent 
a failure of justice, and that the 
cause would remain under the con- 
trol of the circuit court so as to en- 
able it to prevent unreasonable de- 
lay by the negligence or design of 
the parties in litigating their rights 
before some competent tribunal). 

41. See supra § 6. 

42. Practice Conformity Act see 
Federal Courts. See also supra § 6 
note 58 [a]. 

43. Wills v. Pauly, 
Howth v. Owens, 29 Fed. 722. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


51 Fed. 257; _ 


4 


i. 


| 


| 


| 


- utes,52 


hag ds. ed 5183 
| ©o. v. Svendsen, 


§§ 353-358] 


The federal equity jurisdiction and practice are uni- 
form throughout all the states.44 

[§ 354] _ 5. Parties Collusively Joined. The 
statute which requires a suit to be dismissed when 
it appears that a party has been collusively made 
or joined for the purpose of creating a case cog- 
nizable by the federal courts is not intended to re- 
strict those who contemplate bringing a suit from 
selecting as adversaries all those against whom any 
substantial relief may be sought.*® 

[§ 355 | 6. Transportation of Parties to Sup- 
port Jurisdiction. Where there are several plain- 
tiffs as between some of whom and some of the de- 
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fendants the court cannot take jurisdiction because 
of citizenship, the bill may be amended by striking 
out the names of such parties as plaintiffs and mak- 
ing them defendants, where the case is one which 
the remaining plaintiffs might have originally insti- 
tuted without joining the others, unless as defend- 
ants.*¢ 

[§ 356] 7. Making Parties under Fictitious 
Names. Persons cannot be made parties to a bill 
in equity in federal courts by designating them by 
fictitious names in the introductory part of the bill 
and the prayer for process.*7 


VI. PROCESS AND APPEARANCE 48 


[§ 357] A. Process—l. In General. The proc- 


_ess here considered is the subpena, summons, or no- 


tice, as the practice may be in the various jurisdic- 
tions,*® where a court of equity acquires jurisdic- 
tion of the person or the res.°° Originally this 
process was a writ of subpcena; but in the United 
States its form now depends largely upon statute 
or rule of court.®! In the federal courts, sitting in 
equity, writs and process are regulated by the ju- 
diciary act and the equity rules, not by state stat- 
The treatment here is limited to such mat- 
ters as relate to process in a suit in equity as dis- 
tinguished from an action at law. Matters per- 
taining to process in general, without reference to 
whether the proceeding is in equity or at law, are 
treated elsewhere in this work.®? 

[§ 358] 2. Necessity—a. In General.5* Ex- 
cept where there is a voluntary general appear- 
ance,°® or it is otherwise waived,°* the issuance and 


service of formal process is essential to the acqui- 
sition of jurisdiction of the case.®7 Originally suit 
was instituted by means of it.58 But although the 
practice may require-the bill to be filed prior to the 
issuance of process,®® the latter is none the less 
essential to the complete institution of the suit.® 
Although a suit relates to or is ancillary to another 
suit in the same court. between the same parties, if 
it is technically a new suit new process ordinarily 
must be issued.°t But substituted service, or ac- 
tual notice, is sufficient to subject a party to the 
jurisdiction of the court in any ancillary proceed- 
ing, without technical service of process.®? Parties. 
to an original suit are ipso facto parties to an in- 
tervening petition and new process is unnecessary 
to make them so.°* But new process is necessary 
upon a petition which is such a radical departure 
from the case made and relief prayed by the origi- 
nal bill as to constitute in substance a new suit,®* 


44, See supra § 6 text and note 56. 

45. See Federal Courts. 

46.° Anderson y. Watts, 138 U. S. 
694, 11 SCt 449, 34. L. ed) 1078; Con- 
nolly v. Taylor, 2 Pet. (U: S.) 556, 
North American Ins. 
74 Fed. 346. See 


‘also Belding v. Gaines, 37 Fed. 817, 


819 (where the court said: “So far 
from treating as plaintiffs those who 


are property made defendants under 


the rules of chancery pleading, for 
the purpose of ousting the jurisdic- 
tion, they will, when not sued, not 
be permitted to make themselves 
plaintiffs, if the effect would be to 
oust the jurisdiction; but the court 
will on its own motion make them 
defendants in order that the juris- 


diction may be maintained”). See 
Sederal Courts. 

47. Kentucky Silver Min. Co. v. 
Day, 14 F. Cas. No. 7,719,-2 Sawy. 
eth also supra § 310; infra 
§ 395. 


48. Cross references: 
Appearance generally 
ances 4 C. J. p 1312. 
Furisdiction generally see Courts §§ 
13-177. 
Process generally see Process [32 
Cye 412]. 
. 49. Form of process see 


363. 
F Necessity of process see infra 
$§ 358-361. 

See infra § 363. 

U. Ss. v. American Bell Tel. 
29 Fed. 17. See also Federal 


53. See Process [32 Cyc 412]; and 
special titles. 


see Appear- 


infra 


54. See also generally Process [32 
Cyc 423]. 

55. See infra § 373. 

56. Root-Tea-Na-Herb Co. Vv. 
Rightmire, 48 W. Va. 222, 36 SH 
359. a 

[a] Waiver of process.—(1) 


Where a party files his petition, in 
the nature of an original bill in a 
chancery suit, praying to be made 
a party plaintiff, and that defend- 
ants to the suit, being named in the 


petition, be made defendants thereto, 
and such defendants appear to said 
petition and demur, and demurrer is 
overruled, and on the record waive 
their right to answer or further 
plead thereto, it is not error to pro- 
ceed upon said petition in the cause 
without process issued thereon; the 
waiver of right to answer or further 
plead being, in effect, a waiver of 
process. Root-Tea-Na-Herb Co. v. 
Rightmire, 48 W. Va. 222, 36- SE 


359. (2) See also infra § 372. 

57. U. S.—Jones v. Gould, 149 
Fed. 153, 80 CCA 1; Wheeler v. Wal- 
ton, 65 Fed. 720; Cole Silver, Min. Co. 
v. Virginia, etc., Water Co. 6 F. 
Cas. No. 2,989, 1 Sawy. 470. 

Ala.—Gill v. More, 200 Ala. 511, 
76 S 453. 

Iowa.—Stout vy. Fortner, 
183. 

Ky.—White v. Park, 5 J. J. Marsh. 
603; Banks v. Johnson, 4 J. J. Marsh. 


7 Iowa 


649; Shields v. Craig, 1 T. B. Mon. 
72; Huston v. McClarty, 3 Litt. 274; 
Estill v. Clay, 2: A. K. Marsh. 497; 
Bond v. Hendricks, 1 A. K. Marsh. 
592. 

Me.—Stephenson v. Davis, 56 Me. 
73. 

Miss.—Pouns y. Gartman, 29 Miss. 
133. 

W. Va.—Chapman vy. Maitland, 22 
Wi Via." 329). 

See also generally Courts § 96; 
Process [32 Cye 423]. 

“The omission to summon them 
[i. e. indispensable parties] is as 
fatal to the further prosecution of 
the suit as an omission to join them.” 
Homer v. Abbe, 16 Gray (Mass.) 
543, 545. See also supra § 321. 

[a] Dismissal as to defendants 
not served.—A bill in equity alleging 
that three of the four defendants 
were not inhabitants of this state, 
will, on» demurrer, be dismissed as 
to them, when no service has_been 
made on them. Stephenson y. Davis, 


56 Me. 73. 
Time of issuance of process see 


infra § 362. 
Substituted, constructive and ex- 


traterritorial service see infra § 367. 

58. Pigott’ v. Nower, 3 Swanst. 
534 note, 36 Reprint 970. 

Time of commencement of suits 
see Actions § 408; Limitations of Ac- 
tions [25 Cye 1299]; Lis Pendens 
[25 Cyc 1463]. 

59. See infra § 362. 

60. U. S. v. American Lumber 
Co.. 85 Fed. 827, 829, 29 CCA 481. 

“From the earliest treatises upon 
the subject it appears that the juris- 
diction of the court of chancery was. 
invoked formerly, as now, by filing 
a petition or bill setting forth the 
complainant’s grounds for relief, 
and praying that a writ of subpcena 
issue. Upon the petition so presented, 
the chancellor determined whether a 
cause was made for the issuance of 
the writ. He had the power to grant 
or to withhold the writ. If the writ 
was granted, the suit was begun; 
otherwise, there was no suit. The 
issuance of the writ was the com- 
mencement of the suit. In Harg. 
Law Tracts, 321, 425, may be found 
treatises on the writ of subpcena, in 
which the suit in chancery is desig- 
nated a suit by subpoena. In course 
of time the practice was modified 
so that the signature of counsel for 
the complainant was taken as suf- 
ficient authority for the issuance of 
the writ, and it was no longer nec- 
essary for the chancellor to pass 
upon the case made in the petition.” 
U. S. v. American Lumber Co., supra. 

61. Gregory v. Pike, 79 Fed. 520, 
25 CCA 48; Ross v. Buchanan, 13 Ill. 
55. 

Bills of review see infra § 898. 

Original bill in the nature of bill. 
of review see infra § 925 et seq. 

62. See infra § 367. 

63. Central Trust Co. v. Madden, 
70 Fed. 451, 17 CCA 236; McLeod v. 
New Albany, 66 Fed. 378, 138 CCA 
525. 

64 Smith v. Woolfolk, 115 U. S. 
143505 SCE 117i 29k. Vedr eso iba: 
Forge v. Binns, 125 Ill. A 527; Keys 
Planing Mill Co. v. Kirkbridge, 114 
Va. 58, 75 SE 778. 
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and generally petitions for relief filed in a cause 
by third persons not parties to the original cause 
must have process against the parties to be affected 
thereby,®® at least where it is necessary to treat 
such petition as an original bill.°° But in general 
creditors’ suits, or where liens have been convened, 
the rights of claimants may be determined without 
additional process.**? After the court has lost ju- 
risdiction by the dismissal of a cause, or final de- 
eree and adjournment of the term, the parties can- 
not again be brought in except by process.°* New 
process is generally necessary in order to bring in 
a new party defendant. 

[§ 359] b. On Amended Bill.“° Under the Eng- 
lish chancery practice new process on an amended 
bill was necessary as to all defendants called upon 
thereby to answer, where the amendment was made 
after they had answered the original bill,"* but not 
as to defendants who had not answered the original 
bill,”2 or who had not appeared thereto at the time 
of the amendment,’? or who were not called upon 
to answer the amended bill.74 In the United States 
it is generally held broadly that no new process upon 
an amended bill is necessary as against defend- 
ants already in court on the original bill.*° More 
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restricted holdings are that new process is not nec- 
essary where defendant has not appeared to the 
original bill at the time of the amendment;’® nor 
where he has not answered such bill at such time;"7 
nor as to a defendant whose rights are not affected 
by the amendment;’* nor where the amendment is 
in matters of mere form;7® nor where the amend- 
ment does not set up a new cause of action.8° But 
new process is necessary where the amendment sets 
out a new cause of action,®! or materially increases 
or changes the demand after defendant has allowed 
himself to be defaulted,’? or cures a fatal defect 
in a case where defendant is in court only on serv- 
ice by publication,’ or brings in new parties, in 
which case process is necessary as to them.** 

[§ 360] c. On Supplemental Bill.8° Process 
and service on the original bill are necessary in or- 
der to sustain a supplemental bill,* but the objec- 
tion should be taken promptly.8’7 Under the English 
chancery practice process on a supplemental bill was 
necessary,®° and this practice has followed in some 
jurisdictions in this country.8® Generally, however, 
in this country, the process on the original bill is 
deemed sufficient to support the supplemental bill, 
as to parties already in court on the original bill.®° 


{a] Bule applied.—(1) A general 
contractor, made a party to a suit 
by a subcontractor to enforce a lien, 
and duly served with summons is 
bound by a decree against him; but 
where he was not served with sum- 
mons to answer a petition filed by 
another subcontractor to enforce his 
lien on the balance due from the 
owner, he is not bound by the de- 
cree against him, and is entitled to 
file a petition for rehearing, as au- 
thorized by, Code (1904), § 3233. 
Keys Planing Mill Co. v. Kirkbridge, 
114 Va. 58, 75 SE 778. (2) “Hven if 
the decree made on the original bill, 
was not final, the petition filed by 
Todd was so radical a departure 
from the case made and relief prayed 
by the original bill as to be a new 
suit and require service of process 
on the parties made defendant there- 
to. .It instituted a new litigation on 
new and distinct issues not raised 
by the original pleadings, and be- 
tween parties who were complain- 
ants in the original cause.’ Smith 
vi Woolfolk, 115 U. S. 1438, 148, 5 SCt 
TDA Te29 ila CAST. 

65. Keys Planing Mill Co. v. Kirk- 
bridge, 114 Va. 58, 75 SE 778; Root- 
Tea-Na-Herb Co. v. Rightmire, 48 
W. Va. 222, 36 SE 359; Woods v. 
Douglas, 46 W. Va. 657, 338 Si 771; 
Dunfee v. Childs, 45 W. Va. 155, 168, 
30 SE 102; Fowler v. Lewis, 36 W. 
Va. 112, 14 SE 447. 

‘Tt must be understood that the 
practice of simply filing a petition 
in a case of somebody else, and tak- 
ing a decree for a debt or other re- 
lief prejudicial to a party without 
process on the petition, is bad.” 
Dunfee v. Childs, supra. 

66. Morgan v. Morgan, 42 W. Va. 
542, 26 SE 294. 

67. Dunfee v. Childs, 45 W. Va. 
155, 30 SE 102. : 

68. Coleman y. Harrison Cir. Ct., 

CEE) LTS See also infra 
§ 360. 


Expiration of term as constituting 
enrollment see infra § 835. 

6% See infra § 359. And see gen- 
erally Process [82 Cyc 424]. 

70. See also generally Process 
[32 Cye 424]. 

Amended bills generally see infra 
§§$ 621-644. 

71. Bramston v. Carter, 2 Sim. 
458, 2 HngCh 458, 57 Reprint 859; 
‘Cooke v. Davies, Turn. & R. 309, 12 
EngCh 309, 37 Reprint 1118. 

72h Smith: ‘Ch, iPr. opi 254. 


73. Smith (Ch. Pro pi255. 

74. Smith Ch. Pr. p 254. 

75. U. S.—French v. Hay, 22 
. 238, 22 L. ed. 854; Longworth 
Vege Davlorw ib Re @asn NOW) (Ss40d,n ob 
McLean 514 [aff 14 Pet. 172, 10 L. 
ed. 405]. 

Ill.—Ruppe v. Glos, 251 Ill. 80, 95 
NE 10388. 

Me.—Fogg v. Merrill, 74 Me. 523. 
oe ALP Hene v. Flowers, 52 Miss. 

N. J.—vU. S. Equitable L. Assur. 
Soc.=v. Laird, 24. NiJ. Eq. 319 faff 
26 N. J. Eq. 531]. 

N. Y.—Cunningham v. Pell, 6 Paige 
655; Lawrence v. Bolton, 3 Paige 
294; Beekman v. Waters, 3 Johns. 
Ch. 410. 

Tenn.—Jefferson y. Gaines, 7 Baxt. 

Eng.—Angerstein v. Clarke, 1 Ves. 
Jr. 250, 30 Reprint 326. 

Cross references: 

Appearance to amended bill as 
waiver of process see infra § 373. 
Decree pro confesso on amended bill 

see infra §§ 938-941. 

Time of issuance of process on 

amended bill see infra § 362. 

76. U. S. Equitable L. Assur. Soc. 
v. Laird, 24 N. J. Eq. 319. 

77. FKitzhugh v. McPherson, 9 Gill 
& J. (Mad): 51: 
wines Albright v. Flowers, 52 Miss. 

79. White v. Hinton, '3 Wyo. 753, 
30} P 953, 17 LRA. 66; 

fa] Adding a caption to the bill 
does notisrequire new process. White 
v. Hinton, 8 Wyo. 753, 30 P 958, 17 
LRA 66. 

80. Moore v. Robinson, 91 SW 659, 
29 KyL 48. 

81. Kentucky Hlectric Inst. vy. 
Gaines, 1 SW 444, 8 KyL 257; Ce- 
cil v. Sowards, 10 Bush (Ky.) 96; 
Rutledge v. Vanmeter, 8 Bush (Ky.) 
354. See also Process [382 Cye 424]. 

[a] Notice of amendment by ser- 
vice of the bill or by subpcena has 
been required where new facts are 
introduced and the case is varied in 
material respects. Cockey v. Plem- 
pel, 86 Md. 181, 37 A 792. 

[b] Waiver of process.—Volun- 
tary submission to the jurisdiction of 
the court, by a stipulation to file an 
answer to an amended bill in con- 
sideration of an extension of time 
for that purpose, and the subsequent 
filing of such answer, is a waiver of 
process. Seattle, ete.) - Ras Coun sv. 
Union wrist tCosn Ou Mean lig Ome 4 


CCA‘ 12. 

82. Fogg v. Merrill, 74 Me. 523. 

[a] Reason for rule.—‘“‘The first 
principles of legal proceeding forbid 
the introduction, even by a supple- 
mental bill, of an amendment which 
increases the claim of the plaintiff 
after the default of the defendant, 
unless he is notified of the change. 
It may well be that he is content 
to be defaulted for the amount ori- 
ginally claimed while he would re- 
sist the addition as unfounded and 
unjust whether it came in the form 
of a specification, as the respondent 
here contends, or a more bald in- 
crease of the sum demanded.” Fogg 
v. Merrill, 74 Me. 523, 526. 

[b] Amendments not within rule. 
—An amendment to a bill for di- 
vorce, after default, which merely 
alleged ownership in plaintiff wife 
of certain real property, without al- 
leging any claim thereto by the hus- 
band or any legal title in him, and 
which was immaterial for any rea- 
son, did not call for new service on 
‘defendant. Meyer v. Meyer, 255 IIl. 
436, 99 NE 591. 

83. Wood v. Nicolson, 43 Kan. 461, 
23 P 587. < 

84. Lawrence v. Bolton, 3 Paige 
(N. Y.) 294; Goodale v. Coffee, 24 
Or. 346, 33 P 990 (holding that a 
stipulation that certain persons 
might intervene was not an amend- 
ment within the rule); Bland v. 
Davisson, 77 W. Va. 557, 88 SE 
1021, 94 SE 539. See also Process 
[82 Cye 424]. 

85. Supplemental bills ene 
see infra §§ 658-668. . oa 
Laee Outwater v. Berry, 6 N. J. Eq. 

87. Outwater v. Berry, 6 N. J. 
Eq. 63. 

[a]. General demurrer.—There is 
considerable doubt as to whether the 
objection can be taken by general 
demurrer, especially where several 
terms have elapsed before the de- 


murrer is brought to hearing. Out- 
water v. Berry, 6 N. J. Eq. 63. 

88 3 Daniell Ch. Pr. p 1823 
French. v. Hay, 22... Wall. (U.S) 


238, 22 L. ed. 854. 

89. O’Donnell v. McCann, 77 N. J. 
Eq. 188, 75 A 999 (distinguishing 
practice on cross bills from that on 
supplemental bills); Cunningham v. 


Pell, 6 Paige (N. Y.) 655; Lawrence. 


v. Bolton, 3 Paige (N. Y.) 294. 
90. Shaw v. Bill, 95. U. S. 10, 24 
L. ed. 333; Hazelton Tripod-Boiler 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 


§§ 360-361] 


But, except where waived by appearance or other- 
wise, new process is necessary on a supplemental 
bill filed after final decree in the original cause, 
as after the original bill has been dismissed,?? or 
where the so-called supplemental bill raises such 
new and distinct issues as to constitute really new 
litigation,®* or brings in new parties,°* or one plain- 
tiff thereby seeks relief against a coplaintiff.°5 So 
far as the supplemental bill is ancillary to the orig- 
inal proceedings, substituted service or mere notice 
may be sufficient to support the jurisdiction,®® and 
for the purposes of federal jurisdiction, the term 


‘fancillary’’ is given a broad and 
tation in this connection.®* 
[§ 361] d. On Cross Bill.%s 


providing otherwise,®® service of 


Co. v. Citizens’ St. R. Co., 72 Fed. 325; 
Mix v. Beach, 46 Ill. 311; McKay v. 
Mayes, 29 SW 3827, 16 KyL 862; 
McGrath vy. Balser, 6 B. Mon. (Ky.) 
141; U. S. v. Rio Grande Dam, etc., 
Co.; 13 N. M. 386, 85 P 393 [aff 215 
U. S. 266, 30 SCt 97, 54 L. ed. 190]. 
See generally Process [32 Cyc 424]. 

“The fact that process of subpoena 
was not issued upon the supplemen- 
tal bill is of no consequence. Such 
process is only necessary where new 
parties are brought in. The sup- 
plemental bill is a mere adjunct to 
the original bill, and, where the par- 
ties have already been served, no 
further subpcna for them is re- 
quired.” Shaw v. Bill, 95 U. S. 10, 
14, 24 L. ed. 333. But see French 
v: Hay, 22 Wall. (U. S.) 238, 22° L. 
ed. 854 (adverting to the English 
rule and declaring that new process 
is necessary on a supplemental bill). 

91. Great Western Tel. €o0. v. 
Purdy? o162) Uy 2S. 329,' 334,016 i1SCt 
810, 40 L. ed. 986; Smith v. Wool- 
folk, 115 U. S. 148, 148, 5 SCt 1177, 
29°>L,: ed. 357. : 

“After a decree disposing of the 
issues and in accordance with the 
prayer of a bill has been made, it is 
not competent for one of the par- 
ties, without a service of new proc- 
ess or appearance, to institute fur- 
ther proceedings on new issues and 
for new objects, although connected 
with the subject matter of the orig- 
inal’ litigation, by merely giving the 
new proceedings the title of the orig- 
inal cause. If his bill begins a 
new litigation, the parties against 
whom he seeks relief are entitled to 
notice thereof, and without it they 
will not be bound.’’ Smith v. Wool- 
folk, supra [quot Great Western 
Tel. Co. v. Purdy, supra]. 

92. McGrath v. Balser, 6 B. Mon. 


(Ky.) 141. 

[a] Rule appliedi—Where the 
parties to a suit in chancery had 
agreed upon a dismissal of the suit 
and an order was given by com- 
plainant for its dismission and de- 
fendant had agreed to pay a sum of 
money, upon filing an amended cr 
supplemental bill suggesting the 
noncompliance of defendant and ask- 
ing a decree agreeable to the com- 
promise, process should have issued 
on such pill. McGrath y. Balser, 6 
B. Mon. (Ky.) 141. 

93. Great Western Tel. Co. -V. 
Purdy, 162 U. S. 329, 16 SCt 810, 
40 L. ed. 986; Smith v. Woolfolk, 115 
ions: 148, 5 SCt 11177,029 L. edi n357;, 
McGrath v. Balser, 6 B. Mon. (Ky.) 


141. 
94. Shaw v. Bill, 95 U. S. 10, 24 
| L, ed. 338. ; 
a 95. Smith v. Woolfolk, 115 U. S. 


143,°5-SCt 1177, note ed. 357. 
96. See infra r ; 
97. Minnesota Co. v. St. Paul Co., 
2 Wall. (U. S.) 609, 17 L. ed. 886 
[quot and appr Carey v. Houston, 


[21 C; J.—23] 


: Under the strict 
chancery practice, and in the absence of statute 


EQUITY 


inal bill, and in 


manner as that 


liberal interpre- | suit.? In other 


process on de- 


GUC COG MAGl 1 Uns.) doe 1 CaS Oty s 7.1 
40 L. ed. 638]. 

98. See also generally Process [32 
Cye 423). 

Cross bills generally see infra §§ 
596-617. 

99. See statutory provisions. 

[a] Failure of the statute to re- 
quire process (1) does not dispense 
with it, but leaves the equity prac- 
tice in force. Southward v. Jami- 
son, 66 Oh. St. 290, 64 NE 135. (2) 
In the absence of any statutory pro- 
vision, proceedings in cases of cross 
complaints are governed by proceed- 
ings as defined in chancery. Phillips 
v. Branch Mint Min., ete, Co., 27 
S. 1D.) 350; / 131e NW 308,” 

{b] In Iowa, under the revision 
of 1860, and the Code of 1851, process 
upon an answer in the nature of a 
cross bill is not necessary in the 
case of an infant plaintiff suing by 
‘next friend and guardian.” Treiber 
v. Shafer, 18 Iowa 29. 

[ec] In South Dakota it was held 
that the old equity system prevailed, 
‘no other system having been pro- 
vided by the Code.” Phillips v. 
Branch Mint. Min., ete., Co., 27 S. D. 
350, 363, 1381 NW 308. 

1. U. S.—Washington, ete., R. Co, 
v. Washington, 10 Wall. 299, 19 L. 
ed. 894; Wright v. St. Louis, etc., 
R. Co., 175 Fed. 845 [app dism 181 
Fed. 1023 mem, 104 CCA 670 mem]: 
Hook v. New York Mercantile Trust 
Co., 95 Fed. 41, 86 CCA 645; Lowen- 
stein v. Glidewell, 15 F. Cas. No. 
S505 95) Dill. 7/3272 

Fla.—Bosworth y. Sandlin, 46 Fla. 
532, 35 S 66. 

Ill.—Ballanece v. Underhill, 4 Ill. 
453 (before statute changing rule 
see infra note 6 [a]). 

Ky.—Lair v. Jelf, 8 Dana. 181; 
Garner v. Beaty, 7 J. J. Marsh. 223; 
Miles v. Bacon, 4 J. J. Marsh. 457; 
Ward vy. Davidson, 2 J. J. Marsh. 


443; Anderson v. Ward, 6 T. B. 
Mon. 419. 

Miss.—Thomason vy. Neeley, 50 
Miss. 310. 


Oh.—Southward v. Jamison, 66 Oh. 
St. 290, 64 NE 1385. 
Pa.—Cluman vy. Cluman, 41 Pa. 
Co. 45. 
Tenn.—Hamilton v. 
Baxt. 216. 
Tex.—Harris v. Schlinke, 
88, 65 SW 172; Simon v. Day, 
Tex. 520, 19 SW 691. 
Va.—Pracht v. Lange, 81 Va. 711. 
W. Va.—Jones v. Blankenship, 79 
WwW. Va. 541, 91 SE 389; Woods v. 
Douglas, 46 W. Va. 657, 33 SE 771; 
Martin v. Kester, 46 W. Va, 438, 33 
SE 238. ; 
[a] Rule applied.—In an action 
by a creditor to enforce a covenant 
by the principal defendant to pay the 
debts of another, other creditors. al- 
though parties, are not entitled to 
judgment unless they serve the 
debtor with process on their plead-| 


Hewegley, 3 


95 Tex. 
84 
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fendants to a cross bill, although parties to the orig- 


court for all the purposes thereof, 


is necessary to bring them into court on the cross 
bill; their appearance must be enforced in the same 


of defendants to the originai bill, 


unless they voluntarily enter their appearance.t 
This rule is particularly applicable where the cross 
bill seeks relief against codefendants,? the practice 
in some jurisdictions making a distinction between 
plaintiffs and codefendants as cross defendants, 
process on the eross bill being required as to eco- 
defendants but not as to plaintiffs in the original 
jurisdictions the rule is that proc- 
ess 1s unnecessary if the cross bill is limited to mat- 
ters drawn in question by the original bill; but if 
the cross bill goes beyond this, and seeks affirmative 
relief, process is necessary, and process is par- 


ings. Francis v. Smith, 1 Duy. (Ky.) 
121. * 
{b] “The Code has changed this 


practice, but it has not abolished the 
principle that a party is entitled to 
notice of judicial proceedings insti- 
tuted against him or his property.” 
Havemeyer v. Paul, 45 Nebr. . 3738, 
381, 63 NW 932. 

geeulezy. proceedings see infra § 

ihe } 
paupenenace generally see infra § 


73. 
Substituted service see infra § 367. 
2. Smith v. Woolfolk, 115 U.S. 

143, 148, 5 SCt.1177, 29. L. ed. 357; 

Phillips v. Branch Mint. Min., etc., 

Co., 27 S. D. 350, 181 NW 308; Jones 

v. Blankenship, 79 W. Va. 541, 91 

SE 389; Turner v. Stewart, 51 W. Va. 

4938, 41 SE 924; Grobe vy. Roup, 46 

W. Va. 488, 83 SE 261. See also 

cases supra note 1; infra note 83. 
“It is settled that one defendant 

cannot have a decree against a co- 

defendant without a cross-bill, with 
proper prayer, and process or an- 
swer, aS in an original suit.” Smith 

v. Woolfolk, supra. 

3. Ala. Farmers’ State Bank v. 
Kirkland, 200 Ala. 146, 75 S 894. 

Ark.—Pillow v. Sentelle, 49 Ark. 
430, 5 SW 783; Horner v. Hanks, 22 
Ark. 572. 
oy ager tsiber v. Shafer, 18 Iowa 

Ky.—Peak v. Perciful, 3 Bush 
218; Horine v. Moore, 14 B. Mon. 
311; Anderson vy. Ward, 6 T. B. Mon. 
aye Shelby v. Smith, 2 A. K. Marsh. 

N. Y.—Ledbetter v. Mandell, 124 
App. Div. 854, 109 NYS 602 (declar- 
ing Arkansas law). 

W. Va.—Grobe y. Roup, 46 W. Va. 
488, 33 SE 261; Martin v. Kester, 46 
W. Va. 4388, 33 SE 238; Goff v. Price, 
42 W. Va. 384, 26 SE 287. 

[a] Reason for distinction.—‘‘As 
to the plaintiff, we may, with rea- 
son, dispense with process upon 
such an answer, because he is in 
court voluntarily, and he has called 
the defendant into court for the very 
purpose of having him answer, and 
he must be always in court to see 
his answer, and notice can not rea- 
sonably be demanded by him. But 
a defendant is brought into court 
unwilling, and is Summoned to an- 
swer only the plaintiff’s bill.” Goff 
v. Price, 42 W. Va. 384, 389, 26 SE 


287. 

{b] In West Virginia.—‘“‘An an- 
swer, under section 35, chapter 125, 
Code, containing new matter consti- 
tuting a claim for affirmative relief, 
may be taken for confessed as 
against the plaintiff, but not against 
another defendant, without service 
of process.” Goff y. Price, 42 W. 
884. 26 SE 287 [quot Grobe v. 
46 W. Va. 488, 491, 33 SE 


4, Shaul v. Rinker, 139 Ind. 163, 


354 [21C.J.] 


ticularly necessary where the cross bill is filed after 
defendant thereto has allowed himself to be de- 
In still other juris- 
dictions the rule is that no process is necessary to 
bring in any party to the original bill, the cross bill 
being regarded as an adjunct to the original suit, 
and the whole together as constituting but one 
ease.® But this is subject to the condition that the 
cross bill, or answer in the nature thereof, is filed 
within the time required by law; if filed out of time, 
process is necessary and jurisdictional.’ 
bill is so far ancillary that substituted service, gen- 
erally on plaintiff’s solicitor, or mere notice, is suf- 
ficient as to the original plaintiff,?> or may be dis- 
pensed with entirely and plaintiff required to take 
notice of it as in the case of any other pleading 
upon the ground that he is already in court by his 


faulted on the original bill.’ 


38 NE 598; Bevier v. Kahn, 111 Ind. 
200, 12 NE 169; Joyce v. Whitney, 
57 Ind. 550; Fletcher vy. Holmes, 25 
Ind. 458; Southward v. Jamison, 66 
Oh. ‘St. 290, 164 > NE..135%++ Crigler v: 
Lyle, 1 Oh. Dee. (Reprint) 485, 10 
WestLJ 162; Stripe v. National Fire- 
proofing Co.,° 25 Oh: Cir. ‘Ct.-N.-S. 
551, 554; Kaufman v. Heckman, 13 
Ohne Cir[/ CE NES 309% 
~"So long as a cross-petition in 
an action is strictly confined to ‘mat- 
ters in question in the petition,’ there 
can be no doubt that the summons 
issued on the petition would be suf- 
ficient notice to sustain a judgment 
rendered on the cross-petition; but 
when the cross-petition sets up mat- 
ters which are not drawn ‘in ques- 
tion in the petition,’ and seeks af- 
firmative relief against a codefend- 
ant, of a nature different from that 
sought in the petition, a Summons 
to the party to be charged, issued 
on the petition, will not confer 
jurisdiction to render judgment on 
the cross-petition, especially when 
the cross-petition is filed after the 
defendant thereto is in default for 
answer to the _ petition, and a 
summons on the cross-petition in 
such case is necessary.” Southward 
v. Jamison, supra [quot Stripe v. 
National Fireproofing Co., supra]. 
[a] “No subpena was required, 
where the defendant, asking to be 
made a party, and filing his answer 
and cross-bill, had an interest in, or 
right to, or lien upon the subject 
matter of the litigation. It is other- 
wise where he acquired an interest 
or lien upon the subject matter by 
filing of the bill.” Crigler v. Lyle, 


1 Oh. Dec. (Reprint) 485, 486, 10 
WestLJ 162. 
5. Southward vy. Jamison, 66 Oh. 


St. 290, 64 NE 135. 

6. Fleece v. Russell, 13 Ill. 31; 
Carlow v. Aultman, 28 Nebr. 672, 44 
NW 873; Cockle Separator Mfg. Co. 
v. Clark, 23 Nebr. 702, 37 NW. 628; 
Hapgood v. Ellis, 11 Nebr. 131, 7 
NW 845 [lim Havemeyer vy. Paul, 45 
Nebr. 373, 63 NW 932]; O’Donnell v. 
MeCann, 27 Ne Je Fog. 1b88. 75 “Ae 99:9. 

[a] Im Tfllinois, (1) by virtue of 
statute, the practice, on filing a 
cross bill, is to take a rule on de- 
fendants named therein, who are 
parties to the original bill, to plead 
answer or demur by a day named 
in the cross bill, and the rule or 
order should. be served upon them. 
But if persons not parties are made 
defendants to the eross bill, sum- 
mons must be issued or notice pub- 
lished. Michael v. Mace, 137 TIil. 
485, 27 NE 694; Reed v. Kemp, 
16 Ill. 445; Fleece v. Russell, 13 Il. 
31; Whitlock v. Cummings, 160 Il. 
A. 184 (defendants not served and 
not appearing in original suit). (2) 
Even if plaintiff in the original bill 
is an infant, no service of process 
upon him is necessary. Kingsbury 


EQUITY 


[§ 362] 


A eross 


v. Buckner, 1384/).U0. SS) 650, 10° SCt 
638, 33 L. ed. 1047. 

{b] In New Jersey.—‘‘Under the 
practice which formerly obtained 
with reference to a cross-bill, an- 
swer from defendants to such a bill 
was required under a subpcena; but 
now, by the practice promulgated by 
rule 206, a defendant need not file 
a cross-bill as formerly, but may set 
up in his answer matter which would 
have been the proper subject of a 
eross-bill, and where such a plead- 
ing is exhibited against co-defendant, 
he is required to serve a copy of 
such pleading on such defendant in 
five days from the date of filing. 
When exhibited against the com- 
plainant he answers by special repli- 
cation, and when against a co-de- 
fendant, he answers by a pleading 
in the form of an answer to be filed 
within thirty days from the time of 
the serving of the copy of the an- 
swer to which he is called upon to 
respond. No such practice with ref- 


‘erence to supplemental bills which, 


by the way, are rarely exhibited by 
defendants, has ever been prescribed, 
either by statute or rule of court. 
Therefore, the original practice cf 
bringing in the defendants to a sup- 
plemental bill still exists.’ O’Don- 
nell vy. McCann, 77 N. J. Eq. 188, 201, 
75 A 999. 

7. Youngson v. Bond, 64 Nebr. 
615, 90 NW 556; Havemeyer v. Paul, 
45 Nebr. 3738, 68 NW 932; Patrick 
Land Co. v. Leavenworth, 42 Nebr. 


715, 60 NW 954; Arnold v. Badger 
vats Co., 36 Nebr. 841, 55 NW 
69. 

[a] In Nebraska.—(1) “The rule 


in this state has become elementary 
that, upon an answer and cross-bill 
filed out of time, a summons must 
be served upon the necessary par- 
ties thereto, in order to give the 
court jurisdiction to grant the af- 
firmative relief sought in such cross-= 
bill. This not having been done, the 
court had no jurisdiction over the 
parties necessary to a suit to quiet 
title presented by the cross-bill men- 
tioned, and any decree that might 
have been entered would, as to such 
parties, have been null and void.” 
Youngson y. Bond, 64 Nebr. 615, 621, 
90 NW 556. (2) “These authorities 
then establish this rule: That a 
party made defendant to an action 
and duly served with process is 
charged with notice of whatever an- 
swer any of his codefendants may 
file in the action only when such 
answer is filed by such co-defend- 
ant within the time required by 
law.” Havemeyer vy. Paul, 45 Nebr. 
383, 68 NW 932. 

See infra § 367. 

Treiber v. Shafer, 18 Iowa 29. 
And .cases supra note 6. 

10. See infra § 609. 

11. Martin v. Kester, 46 W. Va. 
438, 33 SE 2388. 
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\ 


original bill.2 Where the cross bill makes new patr- 
ties,!° process is’ necessary to bring them in.**_ 

3. Issuance. 
ments of any applicatory statute or court rule,'? 
suits in equity are commenced by filing the bill of 
complaint,!* although often the suit is not deemed 
effectively commenced until issuance or even serv- 
ice of process, and process cannot regularly issue 
until after the bill is filed.?® 
the suit is commenced by suing out the writ, and 
the bill is, or may be, filed afterward,’® in which 
case it relates back to the issuance of the writ.'’ 
Process to answer an amended bill is good whether 
issued before,!® or after 1° such amended bill is filed. 
The date of the writ is prima facie evidence of the 
time of its issuanece,?° but it is not conelusive, and 
a mistake in the date may be corrected.?+ A failure 


Subject to the require- 


In some jurisdictions, 


12. See statutes and court rules. 
13. Farmers’ L. & T. Co. v. Lake 
Street El. R. Co., 177 U. S. 51, 20 SCt 
564, 44 L. ed. 667; U. S. v. American 
Lumber, Co.,. 85 Fed. 827, .29 CCA 


431; Hodgen v. Guttery, 58 Ill. 431; 
eres y. Slayton, 63 N. H. 402, 1 A 
sles 


14. Commencement of suit see Ac- 
tions § 408; Limitations of Actions 
[25 Cyc 1299]; Lis Pendens [25 Cyc 
1463]. 

15. Armstrong Cork Co. vy. Mer- 
chants’ Refrigerating Co., 171 Fed. 
778 [mod on other grounds 184 Fed. 
199, 107 CCA 93]; Humane Bit Co. 
v.- ‘Barnet, 117 Fed. 31634 U. 1Siievwe 
American Lumber Co., 85 Fed. 827, 
29 CCA 431; Dinsmore v. Westcott, 
25 N. J. Eq. 302. See also Saxton 
v. Stowell, 11. Paige. GNs Y.)79526 
(holding that it was fatally irregu- 
lar to serve the subpcena before the 
bill was filed). 

[a] Early chancery practice.— 
Prior to the statute of 4 Anne ¢c 16 
§ 22, it was not necessary to file 
the bill before issuing the subpcena. 
That act changed the practice and 
the bill had to be filed first. Pigott 
v. Nower, 3 Swanst. 534 note, 36 
Reprint 970. See U. S. v. American 
Lumber‘ Co., 85 Fed. 827, 29 CCA 
431 (giving historical review). 

[b] The federal equity rules ex- 
pressly prohibit the issuance of sub- 
poena until after the bill is filed. 
Equity Rules (1912), rule 12; Equity 
Rules (1842). rule 11; Equity Rules 
(1822), rule 4. And see cases supra 
this note. 

16. Geiser Mfg. Co. v. Chewning, 
52 W. Va. 523, 44 SE 193; Wilson 
See eoee a 46 W. Va. 641, 33 SE 

fa] In West Virginia.—“Under 
section 5, chapter 124, Code, process 
to commence a suit is issued on the 
order of plaintiff or his attorney or 
agent, and the declaration or bill 
may be at the same time placed in 
the possession of the clerk, and, if 
so, is filed at the rules at which the 
process is returnable; but, if not, the 
cause is continued from one rule 
day to another, for bill or declara- 
tion, if no appearance by defendant 
for the time specified by law.’ Wil- 
son v. Maddox, 46 W. Va. 641, 650, 
33 SE 775. 

17. Geiser Mfg. Co. v. Chewning, 
52 W. Va. 5238, 44 SE 198. 

18. Long v. Willis, 50 W. Va. 341, 
40 SE 340; Wilson vy. Maddox, 46 W. 
Va. 641, 33 SH-775. 

19. Long v. Willis, 50 W. Va. 341, 
40 SE 340. 

20. Geiser Mfg. Co. v. Chewning, 
52.\W. Va. 523, 44 SE 198. 


21. Dinsmore v. Westcott, 25 N. 
ToeBigne302: 
[a] A mistake in date apparently 


showing that the writ was issued be- 
fore the bill was filed may be dis- 


regarded as a mere clerical error. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 362-363] 


to issue process of subpena until after the service 
of another writ is a mere irregularity.22 In early 
days, the writ had to be allowed or granted by the 
chancellor, who had discretion to withhold it where 
the bill did not make a proper case for its issu- 
ance.** But in modern practice the process issués 
as of course from the clerk’s office,24 subject to be 
suspended, altered, or rescinded by the court.25 
The practice prevailing in some states by which 
plaintiff’s attorney issues the process 2 does not 
prevail in the federal courts.27_ A subpoena which 
has already been used cannot be altered and used 
in another suit without the authority of the court.” 

“Suing out process’’ in equity is the same in 
meaning as suing out process at law.2® It means 
that, upon the filing of a bill, a writ of subpena is 
filled out by the clerk and delivered for service.®° 

An alias writ may be issued when necessary.%+ 
The awarding of alias process:on the ground that 
the original bad been insufficient ipso facto vacates 
proceedings under the original.?? 

[§ 363] 4. Form and Sufficiency.?* In the Eng- 
lish chancery the fundamental writ for subjecting 
defendant to the jurisdiction of the court was the 
subpeena ad respondendum, a writ issued out of 


EQUITY. 


| 


- is, of course, insufficient.®9 


[210.J3.] 355 


the court, after the filing of the bill, running in the 
name of the king, addressed to defendant in per- 
son, and commanding him to appear personally on 
a day therein specified, to answer such things as 
should then and there be alleged against him and to 
do and receive what the court should consider in that 
behalf, and this not to omit under penalty of one 
hundred pounds.** In some jurisdictions, including 
the federal courts, the subpena is still retained in 
name and substance,*> and wherever no different 
form of process has been prescribed, a subpoena 
may be used.*® But the form and sufficiency of 
process is now very largely regulated by statutes 
and rules of court,?7 process in equity and at law 
being sometimes assimilated and made the same.°% 
Process not in accordance with such requirements 
A process in form of a 
subpena may be supported, although the statute 
prescribes a summons or other form of original proc- 
ess, provided the subpcena contains the essentials of 
the statutory process,#° but not otherwise,4! A 
common-law writ of summons has been held suffi- 
cient,*” although, of course, equitable relief cannot 
be had in an action at law,** except in Pennsylva- 
nia,** and where codes or practice acts abolish the 


Hemmer v. Wolfer, 124 Ill. 4385, 16 “Had the statute omitted to pre- [a] Rule applied.—A bill was 
NE 652. scribe any form of process, or to] filed indorsed with a notice to ap- 
22. Calwell v. Boyer, 8 Gill & J.| give any authority to the Court to] pear in accordance with the old prac- 


(Md.) 136 (commission to take the 
answer of infants without first is- 
Suing the subpeena). 

[a] Service of injunction.—The 
court refused to dismiss where a 
subpcena was not taken out for more 
than three months after the bill was 
filed, but an injunction had been 
served on defendant. Stone v. Stone, 
163 Mass. 474, 40 NE 897. 

23. U: S. v. American Lumber Co., 
85 Fed. 827, 29 CCA 481. 

24. Federal Equity Rules (1842), 
rule 12; Federal Equity Rules (1912), 
rule 12; Pittsburgh Water Heater 
Co. v. Beler Water Heater Co., 222 
Fed. 950; U. S. v. American Lumber 
Co., 85 Fed. 827, 29 CCA 431. 

25. Federal Equity Rules (1842), 
rule 5; Federal Equity Rules (1912), 
rule 5; U. S. v. American Lumber Co., 
85 Fed. 827, 29 CCA 481. 

26. McKee v. Harris, 1 Iowa 364 
(holding that an “original notice’ 
may be issued either by the elerk 
or by a party). See also Process 
[32 Cye 426]. 

{a] Process in blank to be filled 
up by plaintiff’s solicitor has been 
authorized. Merrill v. Townsend, 5 
Paige (N. Y.) 80. 

27. Middleton Paper Co. v. Rock 
River Paper Co., 19 Fed. 252. See 
also Federal Courts. 


28. Saxton v. Stowell, 11 Paige 
(N. Y.) 526. 

29. U.S. v. American Lumber Co., 
85 Fed. 827, 29 CCA 4381. 


30. U.S. v. American Lumber Co., 
85 Wed. 827, 831, 29 CCA 431. 

“In order that the writ be deemed 
to be sued out, it must have left the 
possession of the officer who issued 
it, and must either have reached the 
possession of the officer who is -to 
serve it, or the possession of some 
one who is the medium of trans- 
mission to such officer.” U. S. v. 
American Lumber Co., supra. 
Federal Equity Rules (1912), 


31. 

rule 14. 
32. Hardy v. Moore, 4 Fed. 843. 
33. Constructive or substituted 


service see infra § 367. 

34. U.S. v. American Lumber Co., 
85 Wed. 827, 29 CCA, 431; Pigott v. 
Nower, 3 Swanst. 534 note, 36 Re- 
print 970; 1 Daniell Ch. Pr. pp 554, 
556. 

35. See statutory provisions; and 
Federal Equity Rules (1912), rule 7. 

36. Com. v. Sumner, 5 Pick. 
(Mass.) 360, 365. 


make one, the bill as used in Eng- 
land in chancery proceedings, and 
the proceedings under it as there 
practised, would necessarily have 
been adopted here, for it would be 
presumed that the legislature hav- 
ing given jurisdiction, intended it 
should be exercised according to the 
most approved forms in that coun- 


try, which had been the source from 
which this and other States in the 
union had derived their principles 
and practice in the administration 
of justice; and it was.without doubt 
expected that the Court here, on 
prescribing writs and processes to 
carry into execution this new juris- 
diction, would conform to _ those 
which had been established in Eng- 
land, aS near as would be consistent 
with that prompt administration of 
justice which it was desirable to at- 


tain.’ Com. v. Sumner, supra. 
87. See statutes and court rules; 
and: 


Ark.—Robinson v. Pettigrew Cit- 
izens’ Bank, 135 Ark. 308, 204 SW 615. 

Iowa.—McKee y. Harris, 1 Iowa 
364. 


Mass.—Com. v. Sumner, 5 Pick. 
360. 

Mich.—Corning v. Burton, 102 
Mich. 96, 62 NW 1040 (Chancery 


Rules, rule 122). ’ 
Mont.—Black v. Clendenin, 3 Mont. 
44, 
N. H.—Haverhill Iron Works v. 
Hale, 64 N. H. 406, 14 A 78. 


W. Va.—Geiser Mfg. Co. v. Chewn- 


ing, 52 W. Va. 523, 44 SH 193. ’ 

[a] An order to show cause is 
sufficient to bring in a new party, 
without the issuance and service of 
formal process. Berryman y. Haden, 
112 Ga. 752, 38 SE 53. 

[b] Process by attachment.-—A 
statute authorizing the insertion of 
a bill in equity in a writ of attach- 
ment was held not applicable to a 
suit founded upon a later statute 
which was complete in itself, the 
court announcing’ an unwillingness 
to liberally construe a statute ex- 
tending arrest to equity cases, Com. 
y. Sumner, 5 Pick. (Mass.) 360. 

38. See statutory provisions; and 
Geiser Mfg. Co. v. Chewning, 52 W. 
Va. 523, 44 SE 193. See also Process 

32 Cyc 428]. 
: 39. vNicKee y. Harris, 1 Iowa 364; 
Cassidy v. Knapp, 167 Pa. 305; 31 A 
638: Coombe Garment Co. v. Morris, 
(52 Pa. Super. 624. 


tice and not in accordance with the 
new rules; upon this bill a prelim- 
inary injunction was granted. The ° 
bill not being in compliance with the 
new rules, all proceedings conse- 
quent thereupon were void. Cassidy 
v. Knapp, 167 Pa. 305, 31 A 638. 

40. McKee vy. Harris, 1 Iowa 364. 

41. McKee v. Harris, 1 Iowa 364; 
Black v. Clendenin, 3 Mont. 44. 

42. Haverhill Iron Works y. Hale, 
64 N. H. 406, 14 A 78. 

[a] In New Hampshire.—‘“ ‘In any 
case brought in any court, process 
may be served and notice given by 
duly attested copy.’ Laws 1883, c. 
22. When a bill in equity is filed in 
the clerk’s office, he may issue a 
subpcena or order of notice (Equity 
Rules 11 and 13); and when a plain- 
tiff elects that course, his suit is 
not commenced until his bill is filed. 
Clark v. Slayton, 63 N. H. 402; 1° A 
113. But there is no rule or statute 
prohibiting his use of the best in- 
ventible procedure. Boody vy. Wat- 
son, 64 N. H. 162, 9 A 794, and au- 
thorities there cited. If the defend- 
ant had failed to enter his appear- 
ance because he did not look for 
the action on the equity docket, he 
would have been relieved upon his 
showing a case of accident, mistake, 
or misfortune (G. L., c. 284, s 1); 
but the possibility of his not look- 
ing for the action in the docket in 
which it ought to be entered does 
not deprive the plaintiff of the right 
to employ convenient process. The 
nature of the action was not af- 
fected by the form of the notice. 
The summoning paper might be an 
order of notice, a writ of subpcena, 
or a writ of summons. Whichever 
form is used, the distinction between 
law and equity is fully maintained. 
The declaration, of which the defend- 
ant received a copy, shows that the 
suit which hé was notified to defend 
was a suit in equity. A writ of 
summons containing a bill in equity 
inserted as a declaration may often 
be more convenient than a writ of 
subpeena, or an order of notice, ob- 
tained from the clerk after the bill- 
is filed; and no incenvenience has 
been suggested that ought te ex- 
elude so appropriate and desirable a 
process.” Haverhill Iron Works v. 
Hale, 64 N. H. 406, 407, 14 A 78. 

43. Norton vy. Preston, 15 Me. 14, 
32 AmD 128. 

44. See supra § 5 note 39 [ll]. 
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distinctions between legal and equitable procedure.*® 
State statutes regulating process have no operation 
in federal courts of equity, the practice in these 
courts being regulated solely by the acts of con- 
No particular form of 
process is necessary to constitute due process of 
law, and any form is sufficient in this respect which 
affords an opportunity to be heard before final de- 
cree.*7 The general requirements of process are else- 
The ordinary require- 
ments are that the process shall name the parties,*® 


eress and the equity rules.*® 


where specially considered.*® 


give notice that a suit has been 


them,°° and that they are required to appear or an- 
swer at a specified time *! and place,°? under pen- 
alty of the bill being taken pro confesso.>* 
there are several defendants plaintiff is sometimes 


45. See supra § 5. 

46. Middleton Paper Co. v. Rock 
River Paper Co., 19 Fed. 252; Equity 
Rules (1912), rules 7, 12-15. See 
also Federal Courts. 

“The forms of mesne process in 
equity, and the forms and modes of 
proceeding therein, are to be accord- 
ing to the usages of courts of equity, 
except ‘as otherwise provided by 
statute, or by rules of court made in 
pursuance of statute. But any cir- 
cuit court may alter and add to such 
forms and modes, subject to the 
right of the supreme court to regu- 
late the matter for such circuit 
court. The supreme court has the 
power to prescribe the forms of 
writs and process, and to regulate 
the whole practice in suits in equity 
in the circuit courts; but any cir- 


cuit court may, in any manner not, 


inconsistent with any law of the 
United States or any rule prescribed 
by the supreme court, regulate its 
own practice to advance justice.” 
Steam Stone-Cutter Co. v. Jones, 13 
Fed. 567, 568, 21 Blatchf. 138. 

[a] Writ of sequestration.—“Rule 
11 of this court, providing that ‘the 
creation, continuance, and termina- 
tion of liens and rights created by 
attachment of property, or the ar- 
rest of a defendant, shall be gov- 
erned by laws of this state,’ is a 
valid rule, and as the writ of Se- 
questration as a mesne process in 
an equity suit has always existed in 
the state of Vermont, such rule 
authorized the issuing of the writ 
in this case.’ Steam Stone-Cutter 
Co. iv. Jones, 13° Med. 1567, 668, 21 
Blatchf. 138. : 

47. See Constitutional Law §8§ 
1004-1006. 

48. See Process [32 Cyc 428 et 
seq]. \ 

49. Federal Equity Rules (1912), 
rule 12; Robinson vy. Pettigrew Citi- 
p08 Bank, 135 Ark. 308, 204 SW 

“According to thé course of Chan- 
cery practice, as it prevailed in 
England until the year’ eighteen 
hundred and twenty-eight, a sub- 
pena could regularly contain only 
the names of three defendants: since 
that date, it has been the practice 
to insert the name of one person 
only in the subpceena, and.it is fre- 
quent that no other designation of 
the plaintiffs is made, if there is 
more than one, than of A B, and 
others.” Levert v. Redwood, 9 Port 
(Ala.) 79, 88. 

[a] Fictitious names.—The true 
names must be given, and service 
by a fictitious name is void. Ken- 
tucky Silver Min. Co. v. Day, 14 F. 


Casa NO: i719,, 2.) Sawy. 4684 ‘See 


also supra § 310. 

ib] The words “et al.” may be 
used in indorsing the title of the 
cause on the copy of the subpcna 
when there is no statute or rule re- 
quiring the names of the parties to 
be indorsed _ thereon. Saddler v. 


/ EQUITY 


ants.>4 


pleading.°® 


brought against 


Where | this work. 


Smith, 54) Hla. 671, .45, (S .718,. 14 
AnnCas 570. 

[c] Omission of the name of de- 
fendant has been held immaterial 
where a copy of the bill was fur- 
nished such defendant at the time 
of service. Levert v. Redwood, 9 
Port. (Ala.) 79; Carey v. Hillhouse, 
5 Ga. 251. 

50. Levert v. Redwood, 9 Port. 
(Ala.) 79, 89; Amparo Min. Co. v. 
Fidelity Trust Co., 74 N. J. Eq.. 197, 
ee 605 [aff 75 N. J. Eq. 555, 73 A 

“Tt is sufficient, in all cases, if the 
party on whom it is served, is in- 
formed by it, that a suit is insti- 
tuted against him, and that a copy 
of the bill exhibited, is furnished to 
him at the time of service.” Levert 
v. Redwood, supra. 

51. Robinson y. Pettigrew Citi- 
zens’ Bank, 135. Ark. 308, 204 SW 
615; Farmers’ Ins. Co. v. Highsmith, 
44. Iowa 330 (notice to appear at 
“next term” held sufficient); Arden 
v. Walden, 1 Edw.: (N. Y.) 631; 
Geiser. Mfg: Co. v. Chewning, 52 W. 
Va. 523, 44 SE 198. See generally 
Process [32 Cyc 431 et sea]. 

52. See Process [32 Cyc 431]. 

[a] Federal equity rule.——“‘At the 
bottom of the subpcena shall be 
placed a memorandum,: that the de- 
fendant is required to file his an- 
swer or other defense in the clerk’s 
office on or before the twentieth day 
after service, excluding the day 
thereof; otherwise the bill may be 
taken pro confesso.” Equity Rules 
(1912), rule 12. 

53. Robinson vy. Pettigrew Citi- 
zens’ Bank, 1385 Ark. 308, 204 SW 
615; Federal Equity Rules (1912), 
rule 12. 

54. Federal Equity Rules (1912), 
rule 12. 

55. Federal Equity Rules (1912), 
rule 12. 

56. Arden v. Walden, 1 Hdw. (N. 
May oods 
_ 57%. Robinson v. Pettigrew Cit- 
izens’ Bank, 135 Ark. 308, 204 SW 
615; Dinsmore v. Westcott, 25 N. J. 
Eq. 302. 

[a] Error in date.-—Where a sub- 
poena ad respondendum is dated be- 
fore, but is not in fact issued until 
after the filing of the bill, the mis- 
take may be corrected by amendment. 
Foe mene v. Westcott, 25 N. J. Ea. 


[b] Return day amended.—Where 
the subpcena was inadvertently made 
returnable on Sunday, it was amended 
so as to make it returnable on the 
Monday following. McEvoy v. Hud- 
son County School Dist. No. 8, 38 N. 
J. Eq. 420. 

[cl] Inserting the name of the 
county to the sheriff of which the 
subpcena was issued, after its issu- 
ance, is not ground for motion to 
auger. Owings v. Beall, 3 Litt. (Ky.) 


58. Ark.—Robinson y. _ Citizens’ 
Bank, 135 Ark. 308, 204 SW 615. 


[§ 364] 5. Service—a. 
governing service of process generally,°° and serv- 
ice of process upon particular classes of person 
so as to confer jurisdiction °° and constitute due 
process of law ° are specially treated elsewhere in 


[§ 365] b. By Whom Made. 


ol 


[§§ 363-365 


, 


| authorized, at his election, to sue out separate proc- 
ess for each, or a joint process against all defend- 
The time when the process is returnable is 
sometimes required to be stated.®°> A copy served 
with the return day left blank is not good service.°° 
Mere clerical errors may be corrected,®’ and tech- 
nical defects are sometimes disregarded,°® such as 
an immaterial variance between the process and the 


In General. The rules 


Se 


A subpcena or 


TIll.—Fienhold vy. Babcock, 275 Iil. 
282, 113 NE 962. 

Mich.—Creveling v. Moore, 39 Mich. 
63. 


N. J.—White v. Davis, 48 N. J. 
Hig. -225 221) A) 187 [aft 49 Nw a 
567, 25 A 936]. 

Pa.—Coombe Garment Co. vy. Mor- 
ris, 52 Pa. Super. 624. 
neice generally Process [382 Cye 

4]. 
{a] Mllustration.—The notice re- 
quired under Equity Rules (1912), 
rule 4 to be indorsed on a bill in 
equity is not insufficient merely be- 
cause it adds to the names of de- 
fendants the words “and their asso- 
ciates,’ and because it omits the 
name of complainant after the words 
“within named complainant,’ in the 
body of the notice. Coombe _ Gar- 
ment Co. v. Morris, 52 Pa. Super. 
624, 627 (where the court said: “We 
are mindful that the equity rules 
adopted by the Supreme Court, under 
the authority of a statute, have all 
the ferce of a positive enactment, and 
that they are to be enforced as of 
course in all of the courts, and not 
relaxed or disregarded as matter of 
mere indulgence or cenvenience; Hin- 
nershitz v. United Tract. Co., 206 Pa. 
91, 55 A 841. Even in matters of 
form, where a form is prescribed 
by them, they are binding and must 
be complied with. But we cannot 
agree that the rule in question is so 
absurdly strict that such a trifling 
and harmless variance as exists here 
is fatal. As well might it be said 
that the omission of the preposition 
‘to,’ before the word ‘file,’ was fatal 
to the notice requiring an an- 
swer’’). 

[b]! Style of party.—It is not a 
good objection that one _ properly 
charged in the bill as assignee for 
ereditors is not so styled in the sub- 
peena. _White v. Davis, 48 N. J. Eq. 
22, Oo) Ax Sif Lathae0leNes Stud. GOi0 hs 
25 A 936]. 

{c] Inappropriate recitals, in the 
nature of interrogations, may be dis- 
regarded as Surplusage, and the writ 
sustained if otherwise it contains the 
statutory essentials. Robinson  v. 
Citizens’ Bank, 135 Ark. 308, 204 SW 
615. 

59. Moore v. Moore, 81 W. Va. 
Lin De SEIS 

{a] Immaterial variance illus- 
trated.—There is no such variance 
between amended and supplemental 
bill and summons issued thereon 
commanding defendant to answer bill 
in chancery, without describing it as 
amended and supplemental bill, as 
will abate writ. Moore v. Moore, 81 
We pan lice OSS Onis 

60. See Process [32 Cye 447]. 

61. Service on particular classes 
of persons see specific titles. such as 
Corporations; Husband and Wife [21 
Cyc 1554]; Infants [22 Cyc 672]; In- 
sane Persons [22 Cyc 1235]. 

62. See Courts §§ 96-98. 

63. See Constitutional Law §§ 1004— 


+1006 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 365-366] 


other original process should generally be served 
by the sheriff or corresponding officer, but the mat- 
ter is largely regulated by statute.%4 
statute designates the officer, process must be served 
Sometimes private individuals 
are authorized to serve process.%6 
courts, process must be served by the marshall of 
the district, or his deputy, or by some other person 
specially appointed by the court for that purpose,*? 
and service by a private person not specially ap- | 


by such offieer,.65 


pointed is bad.®8 
[§ 366] c. 


64. See statutory provisions. See 


_ also Process [32 Cyc 451]. 


[a] In Vermont a subpcena direct- 
ed for service to “any indifferent per- 
son,” without naming some person 
designated by order, is bad. Allyn y. 


Davis, 10 Vt. 547. 
hare Black y. Clendenin, 3 Mont. 
fa] Service on the sheriff by his 


deputy is void under a law requiring 
service by the coroner where the 
sheriff is interested. Seedhouse vy. 
Broward, 34 Fla. 509, 16 S 425. 

66. Carey v. Hillhouse, 5 Ga. 251; 
Stone v. Anderson, 25 N. H. 221 
(extraterritorial service); Megarge v. 
Daven te Lroub, ed: be cer. Pa.) 95: 

67. Equity Rules (1912), rule 15; 
Equity Rules (1842), rule 15; Martin 
Vv. Grey, 142.0. S236, 12° SCt. 186, 
35 L..ed. 997; Santiago v. Roses, 6 
Porto Rico Fed. 185. 

[a] This rule does not apply to 
extraterritorial service on nonres- 
idents in local actions pursuant to 
the act of March 3, 1875 (18 St. at 
I. 472 c 137 § 8). Forsyth v. Pier- 
sou, 19> Hed. 801), 11 Biss. 133. 

68. Deacon v. Sewing Mach. Co., 
7 F. Cas. No. 3,694a. 


69. See infra § 367. 
70. Backus v. Rogers, 8 Johns. 
(N. Y.) 346. And see infra § 367. 


See also Process [32 Cyc 461-495]. 

71. Jones v. Gould, 149 Fed. 1538, 
80 CCA 1; Lebanon Valley Cons. Wa- 
ter Supply Co. v. Commonwealth 
riste CO: ci ean aoa, LOL A Ooo. 
See also infra § 367 text and note 
83 


[a] A nonresident temporarily 
within the state (1) may properly be 
served (Hart v. Granger, 1 Conn. 
154) (2) unless he has come under 
circumstances of’privilege (Martin v. 
Ramsey, 7 Humphr. (Tenn.) 260). . 

[b] In Tennessee, where service is 
had upon one material party in the 
county, jurisdiction of other defend- 


ants may be obtained by serving 


them with ccunterpart subpcenas in 
the counties (within the state) where 
they reside. Craig v. McKnight, 108 
Tenn. 690, 69 SW 322; University v. 
Cambreling, 6 Yerg. 79. 


Extraterritorial service see infra 


367. 
, 72, See statutes and court rules. | 
[a] Im Mlinois, the act of April 


3, 1878, usually published as part of 
the Practice Act, Rev. St. c 110 § 3, 
providing for process against life and 
fire insurance companies, is an inde- 
pendent statute and not a part of the 
Practice Act; it therefore applies as 
well to cases in chancery as to cases 
at law. Railway, etc., Mut. Aid, etc., 
Assoc. v. Robinson, 147 Ill. 138, 35 
NE 168. . 

73. Divilbiss v. Whitmire, 20 I. 
425., See also infra § 367. ‘ 

{a] Service by reading is insuffi- 
cient where the statute requires serv- 
ice by copy. Sconce v. Whitney, 12 
Til. .150. , 

{b] In Plorida a statute providing 
for service of a subpcena by deliver- 
ing a copy to a member of the family, 
and another statute providing es- 
pecially for service of process on ap- 
peals against nonresidents, it was 
held that the citation on appeal could 
not be served according to the former 


> How Made—(1) In General. 
cept in the limited class of cases where substituted, 


, 244, 


EQUITY 


constructive or 


Where the 


In the federal 


served may * or 


statute, where the appellee was out 
of the state. Guarantee Trust, etc., 
eae v. Buddington, 23 Fla. 514, 2 S 

74, See statutes and court rules; 
and Guarantee Trust, etc., Co. v. Bud- 
dington, 23 Fla. 514, 2 S 885; Salter 
Veep DIGS en she OunS oases = CNW Y.) 
See also Process [32 Cyc 447 
et seq]. 

[a] In the federal courts (1) the 
above stated rule prevails. Equity 
Rules (1912), rule 13; Equity Rules 
(1842), rule 18. (2) Leaving a copy 
at defendant’s residence but not with 
any person there is bad. Day v. 
Phelps, 7 F. Cas. No. 3,689 [rev on 
other grounds 22 Wall. 60, 22 L. ed. 
764]. (38) The return must show that 
the person to whom it was delivered 
not only resided at defendant’s dom- 
icile but was a member of de- 
fendant’s family. Von Roy v. Black- 
man, 28 F. Cas. No. 16,997, 3 Woods 
98. (4) Delivering a copy of a sub- 
pena to a person described as “an 
adult person who is a resident in the 
place of the abode” of defendant is 
not a compliance with Equity Rules 
(1842), rule 18, which, in default of 
actual personal service, requires the 
delivery of a copy at defendant’s 
dwelling’ house or usual place of 
abode, “with some adult person who 
is a member or resident in the fam- 
ily.” Blythe v. Hinckley, 84 Fed. 228 
[aff 111 Fed. 827, 49 CCA 647 (cer- 
tiorari den 184 U. S. 701, 22 Sct 
941, 46 L. ed. 766)]. (5) Service at 
a dwelling house which defendant has 
not occupied for over two years will 
be set aside without a showing as to 
where he has since resided. Hyslop 
v. Hoppock, 12 F. Cas. No. 6,988, 5 
Ben. 447, (6) Service at the door 
outside defendant’s dwelling satisfies 
the rule. Phcenix Ins. Co. v. Wulf, 
1 Fed. 775, 9 Biss. 285. (7) Service 
on a state must be upon both the 
governor and the attorney-general. 
New Jersey v. New York, 3 Pet. (U. 
S.) 461, 7 L. ed. 741. (8) Formerly 
service was required to be sixty days 
before the return day. New _ Jersey 
vy. New York, supra; New York v. 
Connecticut, 4 Dall. (U. S.) 1,1 L. ed. 
715. See Equity Rules (1842), rule 5. 
(9) Now defendant is required to file 
his defense within twenty days after 
service, excluding the day thereof. 
Equity Rules (1912), rule 12. 

{b] In) Tlinois.—(1) The statute 
providing that service should be per- 
sonal or by leaving a copy at defend- 
ant’s usual place of abode with some 
white person of the family of the age 
of ten years and upward and inform- 
ing such person of the contents, it 
was held that the return must show 
a compliance in each particular, and 
that it’ is bad if it does not show 
that it was left at his usual place of 
abode (Piggott v. Snell, 59 Ill. 106, 
Miller v. Mills, 29 Ill. 431), (2) that 
it was left with a member of his 
family (Wells y. Stumph, 88 Ill. 56; 
Mack v. Brown, 738 Ill. 295; Fischer 
vy. Fischer, 54 Tll. 231; Cost v. Rose, 
17 Ill. 276; Montgomery v. Brown, 
7 Til. 581: Townsend v. Griggs, 3 
Tll. 365), (3) or if it does not_show 
that such person was white (Miller 


| Walk, 


v. Mills, 29 Ill. 431; Cost v. Rose, 17 
Tl] 276) (4) or that such person was 
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extraterritorial service is author- 


ized,®® service on defendant must be personal,’ 
within the territorial jurisdiction of the court,” 
and in accordance with the applicatory statutes or 
court rules,’* which must be strictly followed.?* It 
1s usually provided, with some variation in detail, 
that service shall be by delivering a copy of the 
writ to defendant personally or by leaving a copy 
of it at the dwelling house or usual place of 
abode of each defendant with some adult person 
who is a member of, or resident in the family.74 
Verbal differences between the original and the copy 


may not be fatal.*© Where a copy 


informed of the contents of the copy 
(Mack v. Brown, 73 Ill. 295; Fischer 
v. Fischer, 54 Ill. 231; Cost v. Rose, 


supra). (5) The service must be by 
copy. Sconce v. Whitney, 12 Ill. 150. 
{e] In Michigan.—Service of a 


copy of a master’s summons, without 
showing the original, is bad. Howard 
v. Palmer, Walk. 391. 

“[d] In Mississippi (1) a return of 
service by leaving at the residence 
is bad unless it shows that defendant 
could not be found. Foster v. Sim- 
mons, 40 Miss. 585. (2) But where 
there is no proper person at the place 
of residence and defendant cannot 
be found, fastening the process to his 
door is leaving it at a public place, 
within the meaning of the statute. 
Ramsey v. Barbaro, 20 Miss. 293. 

[e] In New Jersey (1) leaving at 
the residence of defendant’s mother 
while he was residing there for the 
summer was held to be good, al- 
hough defendant’s own house was 
open and in charge of a servant. Har- 
rison v. Farrington, 35 N. J. Eq. 4. 
(2) Leaving a copy with defendant’s 
father, while at work in a field near 
the house where both resided, was 
held sufficient. Wagner v. Blanchet, 
27 N. J. Eq. 356. (3) Where’ de- 
fendant has left the state with in- 
tent to remain away for an indefinite 
time, the house at which he last re- 
sided is not his actual place of 
abode, so that service of a subpcena 
may be made by leaving it there. 
Hervey v. Hervey, 56 N. J. Eq. 166, 
38 A 767 [aff on this point 56 N. J. 
Eq. 424, 39 A 762]. 

[f] In New York service on the 
head of the family with which de- 
fendant boarded was held sufficient. 
Peo. .v. Craft, 7. Paige 325. 

[g] In Pennsylvania leaving a copy 
of the bill at defendant’s dwelling 
in the presence of an adult member 
of the family was held good. Gouldey 
v. Gillespie, 3 PaLJ 125, 4 PaLJ 510. 

{h] In South Carolina stress is 
laid on defendant’s receiving actual 
notice of the subpoena, where the 
service is other than personal. South- 
ern Steam Packet Co. v. Roger, 15 
S. C. Eq. 48. 

[i] In Texas a copy of the cross- 
bill must be served with the process 
thereon. Simon y. Day, 84 Tex. 520, 
19 SW 691, 

[ij] In England the ordinary 
method of service was by serving 
the original subpoena on defendant 
personally or by leaving it at his 
dwelling house with some one of the 
family, but since the orders of 18338, 
it has been sufficient to deliver a 
copy instead, and in case of personal 
service to exhibit the original. Ex- 
traordinary service was permitted 
where ordinary service was impos- 
sible,.according to circumstances; but 
an order of court was_ usually 
requisite to authcrize and determine 
the manner of such service. 1 Dan- 
jell Ch. Pr. pp 5638, 564, 565. 

75. Gould v. Tryon, Walk. (Mich.) 
3 


39). 
fa] Fatal variance.—The service 
will be set aside where the copy 
served is tested in a different year 
from the original. Gould y. Tryon, 
(Mich.) 339. 

21 Conny £85. 


76. Lyon vy. Lyon, 


Harr. 254. - 
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of the bill containing prayer for process against 
defendant was served with the subpoena, service 
was held sufficient, although the subpena omitted 


the name altogether.” 


The time of service must be as required by stat- 
Where the filing of the bill 
constitutes the commencement of the suit, servic 


ute or rule of court.7® 


prior to that time is a nullity.®° 
[§ 367] 
traterritorial Seérvice.*+ 


{a] Immaterial variance.—Service 
has been held sufficient where there 
was a variance between subpoena and 
return in the middle initial of defend- 
ant. Cleveland v. Pollard, 37 Ala. 
556 (the bill amended after service 
by substituting the initial found in 
the return). 

77. Levert v. Redwood, 9 Port. 
(Ala.) 79; Carey v. Hillhouse, 5 Ga. 
ods 

78. See statutes and court rules. 

{a] In the federal courts (1) the 
subpcena must be served twenty days 
before defendant is required to an- 
swer it. Equity Rules (1912), rule 
12, (2) Under the former rule, 
service was required to be made 
twenty days before the return day 
at which defendant was required to 
enter his appearance. Treadwell v. 
Cleaveland, 24 F. Cas. No. 14,155, 3 
McLean 288. 

79. See supra § 358. 

80. Hodgen y. Guttery, 58 Ill. 431. 

{a] The file mark date must be 
held to be conclusive until an amend- 
ment of the record is made, and any 
service had prior to such date will 
be deemed a nullity. Hodgen v. Gut- 
tery, 58 Ill. 431. 

81. See also generally Process [32 
Cyc 461-490]. 

Turisdiction as affected by ter- 
ritorial limitations see supra §§ 130-— 
133. See also Courts §§ 119-133. 

82. See Constitutional Law §§ 1004, 


1005. 
83. U. S—Smith v. Woolfolk, 115 
Ut) S143) -5SCt 1177) 529 Lived.» 35%, 
Ala.—Tigrett v. Taylor, 180 Ala. 
296, 60 S 858. 
D. C.—Fraser v. Prather, 8 D. C. 
206. 


Hawaii.Borges v. Encamacao, 20! § 


Hawaii 638. 

T1l.—Cloyd v. Trotter, 118 Ill. 391, 
9 NE 507; Smith v. Trimble, 27 Ill. 
152; Fahrig v: Milwaukee, ete., 
Breweries, 113 Ill. A. 525; Steele v. 
Schaffer, 107 Ill. A. 320. | 

Me.—Stephenson v. Davis, 56 Me. 
73. 

Mass,— Walling v. Beers, 120 Mass. 


548. 
Windsor Bank, 


Mich.—Pratt v. 

N. H.—Kidd v. New Hampshire 
TNACTIONw.COx, wie wINe gtd, JS oiphOGu cA 
465 (obiter). 

N. J.—Hoyt v. Torn, 7 N. J. Ea. 


Oh.—Daniels v. Stevens, 19 Oh. 
222 (aff 1 Oh. Dec. (Reprint) 280, 7 
WestLJ 37]. 

Pa.—Ralston’s App., 93 Pa. 133; 
Coleman’s App., 75 Pa. 441; Warring- 
tony. Perry, 13) Pa. Dist:..806, 

[a] Disputed territory.—Where two 
states claim certain territory, but 
only one exercises actual jurisdic- 
tion thereover, the courts of the other 
state obtain no jurisdiction by serv- 


[b] In a suit in rem the court 
should not render a decree in per- 
sonam unless the proper parties, as 


(2) Substituted, Constructive, and Ex- 
Consistently with the re- 
quirement of due process of Jaw,°? no jurisdiction 
can be acquired over the person of nonresidents not 
served with process within the state and who do 
not appear, nor can any personal decree be rendered 
against them upon substituted or constructive serv- 


EQUITY 


ice.84 


stituted service 
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As equity acts primarily in personam,** the 
nonresidence and absence of indispensable parties 
often defeats the jurisdiction.®® But a valid decree 
in rem, or quasi in rem, may be rendered which will 
be binding on property within the jurisdiction of 
the court without personal service of process, sub- 


or constructive notice being. suffi- 


cient to constitute due process of law for such pur- 


pose.®° 


defendants, have answered the bill, 
and thereby given jurisdiction over 
the person. Graham y. Sublett, 6 J. 
J. Marsh, (Ky.) 44. 

84., See supra § 183. 

, 85. See supra §§ 276-297, 299, 351. 

86. Myakka Co. v. Edwards, 68 
Fla. 382, 67 S 217; Wilson v. Basket, 
47 Miss. 687; Amparo Min. Co. v. 
Fidelity Trust Co., 74 N. J. Eq. 197, 
FIinA GOS pc Lath) ToeANe ey Led. ..b Oo. e ae 
A 249]; and cases this section pas- 
sim. See also Constitutional Law 
§ 1004; Courts § 100. 

[a] The essential elements of an 
action quasi in rem are a res lo- 
cated within the territorial limits of 
the state in such a way that the 
state can exercise absolute power to 
control and dispose of it, a course 
of judicial procedure, the object of 
which is to subject the res to the 
power of the state directly by the 
judgment or decrees, which is entered 
as distinquished from a course of 
procedure which only disposes of the 
res by compelling a party to control 
or dispose of the res, and a course 
of judicial procedure on its face di- 
rected sufficiently toward the res so 
as to disclose this res to defend- 
ant when reasonably notified of the 
action. Amparo Min. Co. v. Fidelity 
Trast). Cos) 145 No de ids 1970 Ua Ac 
605 [aff 75 N. J. Eq. 555, 73 A 249]. 

[b] Stock in domestic corpora- 
tion.—(1) Nonresidents may be made 
parties by publication where the sub- 
ject matter of the suit is shares of 
the stock of a corporation created 
by the state in which the suit is 
brought. Fahrig v. Milwaukee, etc., 
Breweries, 113 Ill. A. 525. (2) Situs 
Os copuperuns stock see Corporations 


Judgments quasi in rem see Judg- 
ments [23 Cye 1410]. 

87. See statutory provisions; and 
cases more specifically cited this sec- 
tion passim. 

[a] Im Alabama (1) constructive 
service against a nonresident may 
be had where ‘the object of the suit 
concerns an estate of lien, or charge 
upon lands.” Code § 3054. (2) Where 
the interest in lands is merely con- 
tingent upon the main equities of the 
bill, and incidental to relief in per- 


sonam, the statute does not apply. 
anes v. Taylor, 180 Ala. 296, 60 


[b] In Florida the constructive 
service statute is broad enough to 
apply to any suit in equity, and can- 
not be confined in its operation to 
the cases where the court might 
make a final decree or judgment. 
Rome Ins. Co. v. Corbett, 66 Fla. 
438, 63 S. 833. 

{c] In New Hampshire ‘there is 
no provision of the statute for the 
service of writs of summons upon 
persons residing out of the State. 
Where however property is attached, 


1and the defendant resides out of the 


State, an attested copy of the writ 
and return may be given to the de- 
fendant, or left at his usual place of 
abode. Rev. Stat. chap, 183, § 5.” 


Therefore, in order to enable the court to 
adjudicate where the subject matter is within the 
jurisdiction and necessary parties are not, statutes 
have in certain eases created a jurisdiction, usually 
in form personal but actually in rem, and have pro- 
vided for constructive service in such eases.87 There 
can be no valid constructive service without the 


Stone v. Anderson, 25 N. H. 221, 224.° 


{d] In New Jersey (1) under L. 
(1902) p 514 §$ 12, 13, and Chancery 
Rules, rule 58, the notice to a non- 
resident defendant must apprise such 
defendant that he is sued, and what 
the nature of the suit is, and a dis- 
closure of the res toward which the 
suit is directed. Amparo Min. Co. v. 
Fidelity Trust Co., 74 N. J..Eq. 197, 
(1A 605," Pati) 75.0 Ny de. EidL pba 
73 A 249]. (2) The statute cannot be 
confined in its operation to cases 


where the court might make a final . 


decree. Kirkpatrick v. Post, 53 N. J. 
Eq. 591, 32 A 267 [foll Rome Ins. 
Co. v. Corbett, 66 Fla. 438, 63 S 
See also supra this note [b]. 
[e] In Pennsylvania (1) the stat- 
ute provides for service on parties 
out of the jurisdiction of the court 
in any suit in equity concerning 
property situated within the jurisdic- 
tion of the court or where the court 
has acquired jurisdiction of the sub- 
ject matter in controversy by service 
of its process on one or more of the 
principal defendants. Act April 6, 
(1859) § 1 (P. L. p 387); Purdon Dig. 
(13th ed.) p 1422. (2) A strict con- 
struction has always been placed 
upon the operation of this act. Cole- 
man’s App., 75 Pa. 441; Warring- 
ton v. Perry, 13 Pa. Dist. 806; Esh- 
bach vy. Slonaker, 1 Pa. Dist. 32. (3) 
The statute does not authorize de- 
fendants not within the jurisdiction 
of the court to be served with proc- 
ess, and bound by the decree within 
the state, in all cases of equity 
cognizance. Eby’s App,, 70 Pa. 311, 
314. (4) “To authorize a court hav- 
ing equity’ jurisdiction, to exercise 
the power conferred by this act, the 
subject matter of the suit must either 
be itself within the jurisdiction of 
the court, or must be brought within 
its jurisdiction by the service of its 
process cn one or more of the prin- 
veipal defendants.” Eby’s App., su- 
pra [quot Billmyer vy. Langdon, 29 Pa. 
Co, 628, 6384]. To same effect Esh- 
bach v. Slonaker, supra. (5) Extra- 
territorial service against a sole de- 
fendant is authorized only where 
property within the jurisdiction is 
the subject matter of the suit. Mar- 
tin’s App., 183 WklyNC 167, 169 (“It 
does not authorize foreign service 
upon one who is a sole defendant. 
merely because that person has 
brought another suit against the 
plaintiff in the pending suit’). (6) 
Where neither parties nor subject 
matter are within the jurisdiction, 
extraterritorial service is unauthor- 
ized, and will be vacated, Huntzinger 
v. Philadelphia Coal Co, 11 Phila. 
609. (7) Extraterritorial service is 
authorized by the act only where 
the decree sought against the for- 
eign defendant is in rem, and limit- 
ed exclusively to property within the 
jurisdiction of the court; such service 
will not support a decree in per- 
sonam. Vandersloot v. Pennsylvania 
Water, .etc., -Co., 259 Pa. (99. tO zac 
422; Coleman’s App., 75 Pa. 441, 458 
(where court said: “As to the cases 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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direct authority of statute,®* except in certain an- 
cillary and dependent suits or proceedings.®® Such 
statutes are always strictly construed,®® and will not 
be extended by construction so as to authorize or 
validate service in cases not falling within their 
The service provided for is usually by 


terms.°! 


comprehended in the first class, we 
are of opinion that the bill must be 
confined, at least so far as the in- 
terest of the foreign defendant is in- 
volved, to a prayer for a decree af- 
fecting only the property in ques- 
tion. If it goes further and asks for 
relief by a decree against the defend- 
ant, personally, though it would be 
entirely competent for the court to 
make such decree, if the person of 
the defendant was within their juris- 
diction, it is not a case within the 
purview of the act, and the court has 
no authority to direct the service of 
process upon the defendant’); War- 
WMUSCONy ve Perry, ayia. bist.,,806; 
Wallace v. United Electric Co., 13 Pa. 
Dist. 183, 29 Pa. Co. 620; Eshbach 
v. Slonaker, 1 Pa. Dist. 32; Mengel 
v.. Lehigh. Coal, etc., Co., 24 Pa..Co. 
152; Baker v. Baker, 20 Pa. Co, 330. 
(8) This last rule applies although 
the “principal defendant” is within 
the jurisdiction. Wallace v. United 
HBleectric Co., supra. (9) A decree for 
discovery is a decree in personam 
within this rule, and extraterritorial 
service is unauthorized and will be 
vacated where the bill prays simply 
for discovery and delivery of the 
property so discovered. Warrington 
v. Perry, supra. (10) But bills for 
discovery are within the purview of 
the act, and extraterritorial service 
is authorized, provided the statutory 
conditions exist. Billmyer v. Lang- 
don, 29 Pa. Co. 628. (11) Service un- 
der statute as dependent on situation 
of property within territorial juris- 
diction of the court. Vandersloot v. 
Pennsylvania Water, etc., Co., 259 
Pa. 99, 102 A 422 (property partly 
within and partly without territorial 
jurisdiction; service not authorized); 
Lebanon Valley Cons. Water Supply 
Co. v. Commonwealth Trust Co., 257 
Pa. 284, 101 A 639 (action to com- 
pel delivery of bonds secured by 
mortgage; service not authorized); 
Eshback v. Slonaker, 1 Pa. Dist. 32 (a 
partnership is not property, so as to 
authorize service under the_ act 
against nonresident partner§ in a 
suit for dissolution and accounting) ; 
Mengel v. Lehigh Coal, ‘ete., Co., 

Pa. Co. 152, 154 (“A suit is, accord- 
ing to the meaning of the statute, one 
‘concerning’ property within the ju- 
risdiction of the court only where its 
purpose and the decree prayed for 
are thus restricted”); Baker v. Baker, 
20 Pa. Co. 330 (partnership account- 
ing; service not authorized); Hunt- 
zinger v. Philadelphia, etce., Co. 11 
Phila. 609 (stock and bonds held to 
be situated at domicile of nonresident 
owner, and not at office of corporation 
issuing them so as to confer juris- 
diction). (12) Service under statute 
as dependent on service on “principal 
defendant” within territorial jurisdic- 
tion of the court. Smith v. Carter, 
219 Pa. 315, 68 A 736 (service author- 
ized); Smith v. Kammerer, 152 Pa. 
98, 25 A 165 (mere stakeholder is not 
a principal defendant; service not 
authorized); Coleman’s App., 75 Pa. 
441, 459 (where court said: ‘We 
have come to the conclusion that by 
‘principal defendants,’ the legislature 
meant what in the chancery books are 
more familiarly and commonly known 
as ‘active,’ as distinguished from 
mere ‘passive’ parties’); Bath _Port- 
land Cement Co. v. Horner, 23 Pa. 
Dist. 375 (defining “principal defend- 
ant”); Huntzinger  v. Philadelphia 
11 Phila. 609 (a principal 
defendant is one who would be af- 
fected by the decree of the court 
and who is necessarily involved in 
the controversy). (13) Construction 
and application of statute generally. 


EQUITY 
ute.°? 


state.°4 


Warner vy. Hastings, 183 Pa. 324, 38 
A 720 (service accepted by resident 
defendant); Madden vy. Penn Electric 
Light.\Co!; 181) Pa.) 6173937 Agi 938 
LRA 638 (court will not take juris- 
diction of stockholder’s suit involv- 
ing internal management of .foreign 
corporation, although having prop- 
erty within jurisdiction); Eby’s App., 
70 Pa. 311; Parker vy, Kintzle, 12 Pa. 
Dist. 1, 28 Pa. Co. 187; Preston v. La- 
cey, 2 Del. Co. 463 (collusion to procure 
Service on one defendant within ju- 
risdiction); Newton y Pittston Coal 
Co., 7 Kulp 11 (domestic corporation 
not a nonresident so as to authorize 
Service under this act); Hirst v. Le- 
high, etc., R. Co., 6 Phila. 93; Byers, 
v. Byers, 34 PittsbLegJNS 69 [aff on 
ground that defendant had waived 
objection to defects in service by de- 
fending on the merits 208 Pa. 23, 57 
A 62]; Kildare v. Armstrong, 18 
WklyNC 114 (injunction against ac- 
tion at law; service not authorized). 

{[f] In Tennessee (1) “by the code, 
§ 3275, it is provided: ‘If any of the 
parties defendant are non-residents, 
or unknown, or of unknown residence, 
the court or its clerk may order and 
make publication for them, under 
the provisions of the Code in like 
cases in chancery, where personal 
service of process is dispensed with.’ 
These provisions are found in § 4352, 
et seq. By subsec. 4 of § 4352 per- 
sonal service of process is dispensed 
with ‘when the name of the defendant 
is unknown, and cannot be ascer- 
tained on diligent enquiry.’ In both 
contingencies there must be diligent 
enquiry. Section 4353 provides, in 
order to dispense with process in 
either case, that the facts shall be 
stated under oath, in the bill, or by 
separate affidavit. Subsequent sec- 
tions prescribe the mode of pro- 
cedure in such cases in the master’s 
office, and by publication. Section 
4358 is: ‘When the suit is against 
an unknown defendant the order of 
publication should describe such un- 
known party, as near aS may be, by 
the character in which he is sued, and 
by reference to his title, cr inter- 
est in the subject-matter of litiga- 
tion.’ The jurisdiction of the court 
to make a sale, in partition, of the 
property in controversy, so as to be 
binding upon these unknown _ heirs, 
and to give a purchaser a good title, 
depends upon a_ strict compliance 
with these provisions of the statute 
law.” Ferriss v. Lewis, 2 Tenn. Ch. 
291, 294. (2) Where process is served 
on one material defendant the court 
may by publication obtain jurisdic- 
tion over all other, although the 
rights of the nonresidents are wholly 
distinct from the parties before the 
court. Jackson v, Tiernan, 10 Yerg. 
ete 

88. Hyslop v. Hoppock, 12 F. Cas. 
No. 6,989, 5 Ben. -533; Plumb v. Bate- 
man, 2 App. (D. C.) 156; Sackwitz v. 
Goodwin, 21 Hawaii 84; Jones v. 
Mason, 4 N. C. 561. 

g9. See infra this 
and notes 2-11. 

90. Coleman’s App., 75 Pa. 441; 
Warrington v. Perry, 13 Pa. Dist. 
806; Eshbach y. Slonaker, 1 Pa. Dist. 
32 


91. Wash v. Heard, 27 Miss. 400. 

[a] Statutes construed.—A statute 
providing for service on absent de- 
fendants refers to residents tempo- 
rarily absent. Wash v. Heard, 27 
Miss. 400. oe 

92, See statutory provisions; and: 

Ala.—Holman vy. Norfolk Rank, 12 
Ala, 3869. 

Fla.—Myakka Co. v. Edwards, 68 
Fla, 382, 67 S 217; Rome Ins. Co. v. 


section text 


‘Ch. 
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publication in a manner dependent upon the staf- 
But sometimes, in lieu of service by publi- 
¢ation, or in addition thereto, service is required 
to be made by mail,®* or personally, without the: 
In order to obtain jurisdiction the statute 
must be strictly pursued,®®> and such compliance: 


Corbett, 66 Fla. 441, 63 S 834; Rome 
Here Co. v. Corbett, 66 Fla. 438, 43 S. 
47a Shipley y. Mitchell, 7 Blackf. 

Ky.—Lewis v. Hancock, Ky. Dec. 


161. 
Tenn.—Ferriss y. Lewis, 2 Tenn. 
Chy294- 
eri also generally Process [82 Cyc 
{a] In Alabama the place of pub- 
lication is discretionary with the 
chancellor. Mobley v. Leophart, 51 
Ala. 587. ; 
[b] In New Jersey where all the 


defendants reside out of the state, 
foreign publication is required; when 
any is served within the state, the 
notice to others may be published 
within the state. Wetmore vy. Dyer, 
2 N. J. Eq. 386. 

[c] In Maryland in a suit to ap- 
point new trustee and recover trust 
property from persons to whom orig- 
inal trustee had diverted it, the orig- 
inal trustee may be proceeded against 
by publication. Beachey v. Heiple, 
130, Md. 683; 101 -7A: ‘553; 

93. Wilson vy. Basket, 47 Miss. 637; 
Barker v. Barker, 63 N. J. Eq. 593, 
53 A 4; Dinsmore v. Westcott, 25 
N. J. Eq. 302; Corning vy. Gillman, 
1 Barb, Ch. (N. Y.) 649, 

94. See statutory provisions. See 
rege generally Process [82 Cyc 455, 


[a] In Arkansas where the chan- 

cellor believes that the publication 
has not been equivalent to actual 
notice, he may require a copy of 
the bill to be served if defendant’s. 
residence may be ascertained. Clarke 
v. Strong, 13 Ark. 491. 
_ [b] -In New Hampshire such serv- 
ice may be by a private individual 
and proved by his oath. Stone v. 
Anderson, 26 N. H. 221. 

{c] In Vermont the subpcena must 
be addressed to the person authorized 
to deliver it. Burlington Bank v. 
Catlin, 11 Vt. 106. 

{d] In New York both under the 
old chancery practice and under the 
code, a defendant so served is en- 
tiled to the same time to appear as 
if the service had been by publication. 
Cornell v. Watson, 1 Hdw. 82; Code 
Civ. Proc. § 441. 

95. U. S—Hunt v. Wickliffe, 2 
Pet. 201, 7 L. ed. 397. 

Ala.—Curry v. Falkner, 51 Ala. 564; 
Beavers v. Davis, 19 Ala. 82. 

Ark.—Pillow v. Sentelle, 39 Ark. 
61; Gray v. Trapnall, 23 Ark. 510; 
Brodie v. Skelton, 11 Ark. 120. 
eee C.—Plumb v. Bateman, 2 App. 
56. 

Fla.—Myakka Co. vy. Edwards, 68 
Fla. 382, 67 S 217 (construing the 
act of 1893); Cobb v. Hawsey, 56 
Fla. 159, 47 S 484. 

Ind.—Shipley v. Mitchell, 7 Blackf. 
472, 

Iowa.—Marshall v. Marshall, 2 

Greene 241. 
. Ky.—Stump v. Beatty, 8 Dana 14; 
Berryman y. Mullins, 8 B. Mon. 152; 
Green v. Breckenridge, 4 T. B. Mon. 
544; Lawlin y. Clay, 4 Litt. 283. 

N. J.—Barker v. Barker, 63 N. J. 
BGs) DOSE Ope Aas te ROTI Ve ee rel 
N. J. Eq. 427. 

N. Y.—Corning vy. Gillman, 1 Barb. 
Ch. 649. 

Oh.—Trimble v, Longworth, 13 Oh. 
St. 431. 

Pa.—Warrington y.- Perry, 13 Pa. 
Dist. 806. 

S. C.—Taylor v. Williamson, 16 S. 
C. Eq. 348 (place of publication). 

Tenn.—McGavock y. Young, 3 Tenn. 
Ch, Pane Ferriss v. Lewis, 2 Tenn. 
291, 
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must affirmatively appear of record in order to 
It seems, however, that if 
the proceedings are regular they are not absolutely 
void, although defendant is in fact a resident,®’? and 
irregularities which might have been fatal before 
decree have sometimes been disregarded on ap- 
But constructive service is ineffectual, how- 
ever perfect and regular it may have been, where 
the person thereby sought to be chargéd was dead 


support the decree.%® 


peal.°§ 


at the time of such proceedings.®® 


tion is acquired for a particular purpose it cannot 
could not be retained to make the } 


See also Process [32 Cyc 4838]. 
| [a] Compliance with particular re- 
quirements.—Myakka Co. v. Edwards, 
68 Fla. 382, 67 S 217 (time of pub- 
lication); Smith y. Elliott, 56 Fla. 
849, 47 S 387 (return day); Fienhold 
v. Babcock, 275 Ill. 282, 113 NE 962 
(sufficiency of published notice); 
Cloyd v. Trotter, 118 Ill. 3917 9 NE 
507 (signature); Thomas v. Bailey, 7 
Blackf. (Ind.) 149 (notice to appear 
on the first day of the next term is 
sufficiently certain); Lewis v. Han- 
cock, Ky. Dec. 151 (posting at court- 
house door); Barker v. Barker, 63 
N. J. Eq. 593, 538 A 4 (mailing “pre- 
paid’); Taylor v. Williamson, 16 S. 
C. Eq. 348 (place of publication). 

[b] Im Mlinois ‘this court has 
held that in construing notices in 
chancery proceedings the real ques- 
tion is, and should be, not whether 
the notice is formally and technically 
correct, but whether the object and 
intent of the law were substantially 
attained thereby.” Fienhold ve 
Babcock, 275 Ill. 282, 289, 113 NE 
962 [foll Gage v. Peo., 223 Ill. 410, 
79 NE 158]. 

96. Beavers v. Davis, 19 Ala. 82; 
Myakka Co. v! Edwards, 68 Fla. 382, 
67 S 217; Guaranty Trust, etc., Co. v. 
Buddington, 27 Fla. 215, 9 S 246, 
12 LRA 770; Shipley v. Mitchell, 7 
Blackf. (Ind.) 472; Berryman v. Mul- 
lins, 8 B. Mon, (Ky.) 152; Young v. 
Pate, 3 Dana (Ky.) 306; Lewis v. 
Hancock, Ky. Dec. 151. 

[a] Sufficiency of showing.—A re- 
cital in the notice that an affidavit 
of nonresidence was filed and a find- 
ing in the decree that publication 
was duly made is sufficient, although 
the record does not show the affida- 
vit. Tompkins v. Wiltberger, 56 Ill. 
385. 

97. U.S. Equitable L. Assur. Soc. 
v. Laird, 24 N. J. Eq., 319, [Laff 26 
N. J. Eq. 531]; Jermain v. Langdon, 
8 Paige (N. Y.) 41. 

98. Gannard v. EHslava, 20 Ala. 
732; Cowart v. Harrod, 12 Ala. 265; 
McGowan vy. Mobile Branch Bank, 7 
Ala. 823. 

‘fa] Recital at the commencement 
of the affidavit of a name other than 
that of the person actually verifying 
may be disregarded as surplusage. 
Torrans v. Hicks, 32 Mich. 307. 

{b] The validity of a subpoena 
issued and returned not served is 
immaterial, when the affidavit and 
order for publication are regular. 
Torrans v. Hicks, 32 Mich. 307. 

99. Gill v. More, 200 Ala. 511, 76 
S 453. 

' [a] Presumption of death.—A de- 
fendant may be proceeded against by 
publication, although he has been 
absent and unheard of for fifty 
years. Cruger v. Daniel, 16 S. C. 
Eq. 157 (holding that his heirs need 
not be proceeded against by name). 

1. McGaw v. Gortner, 96 Md. 489, 
54 A 133; Fox v. Reynolds, 50 Md. 
564. See also supra § 359 text and 
note 83. 

[a] Rule applied.—(1) Where 
jurisdiction of nonresident defend- 
ants in a bill to subject the lands 
of their ancestor to plaintiff's debt 
is obtained by publication, they are 
not in court for any other or dif- 
ferent purpose, and such jurisdiction 


EQUITY 


be extended to 
pose,+ 


Where jurisdic- 


bill one for specific performance. 
McGaw v. Gortner, 96 Md. 489, 54 A 
133. (2) “Another well founded ob- 
jection to this decree is, that two 
of the defendants are in Court only 
by virtue of the order of publica- 
tion. This informed them that the 
only purpose of the bill was to as- 
certain the respective interests of 
the parties in the property, the ap- 
pointment of a receiver and the is- 
sue of an injunction. They cannot 
be considered as in Court and par- 
ties to the suit for any other or dif- 
ferent purpose, or for any purpose 
not necessarily arising out of the 
object of the bill as stated in the 
order of publication. The assent of 
the parties, who are regularly in 
the case to the sale, may possibly 
bind them by way of estoppel, but 
as the sale is not a necessary re- 
sult of the allegations and prayers 
of the bill as contained in the or- 
der of publication, the decree direct- 
ing it is not binding upon those pub- 
lished against, and who are in the 
case only by virtue of such publica- 
bens Fox vy. Reynolds, 50 Md. 564, 

72. 

2. Minnesota Co. y. St. Paul Co., 
2 Wall. (U. S.) 609, 17 L. ed. 886; 
Duh vi ,Clarke; -8""Ret2: Gu. Ss). ds 8 
L. ed. 845; Gregory v. Pike, 79 Fed. 
520, 25 CCA 48; Maitland v. Gibson, 
79 Fed. 136; Gasquet vy. Fidelity 
Trust, ,ete., Co., 57 Fed. 80, 6 CCA 
253; Abraham v. North German F. 
Ins: +Co., 37 +Med: . 13125 Bowens xv. 
Christian, 16 Fed. 729; Crellin v. Ely, 
13 Fed. 420, 7 Sawy. 532; The Cortes 
Co. v. Thannhauser, 9 Fed. 226, 20 
Blatchf.. 59; Pacific R. v. Missouri 
bee R. Co., 3: Fed. 772, 1 McCrary 

[a] An ancillary bill or proceed- 
ing, within the meaning of this rule 
(1) is one which seeks to aid, en- 
join, or regulate the original suit; 
to restrain, avoid, explain, or en- 
force the judgment or decree there- 
in; or to enforce, or obtain an adju- 
dication of liens upon, or claims to, 
property in the custody of the court 
in the original suit. Johnson  v. 
Christian, "125" Us S. 642, S$ SCt 1435; 
31 L. ed. 820; Dewey v. West Fair- 
mount Gas Coal Co., 123 U. S. 329, 
8 SCt 148, 31 L. ed. 179; Minnesota 
Cov: St.) Paul lCote2 W allow Gu. Ise) 
609, 17 L._ed. 886; Loy v. Alston, 
172 Fed. 90, 96 CCA 578; Brun vy. 
Mann, 151 Fed. 145, 80 CCA 513, 12 
LRANS 154; Campbell v. Golden 
Cycle Min. Co., 141 Fed. 610, 73 CCA 
260. (2) “A suit or legal proceed- 
ing is said to be dependent on an- 
other, or ancillary to it, when such 
suit or proceeding is so intimately 
connected with the other as to con- 
stitute an integral part or a mere 
continuation of it. Cross-bills, sup- 
plemental bills, original bills in the 
nature of supplemental bills, bills of 
review, bills of revivor, and generally 
all bills brought to impeach decrees 


or to carry decrees into effect, as| 


well as suits or petitions of inter- 
vention, are ancillary proceedings.” 
2 Street, Fed. Eq. Pr. § 1228. 

[b] Rule applied.—(1) “This 
Court has decided many times, that 
when a bill is filed in the Circuit 
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an amended bill for another pur- 


Ancillary suits or proceedings. Apart from ex- 
press statutory authorization, substituted or extra- 
territorial service may be had and supported, in 
ancillary suits and proceedings, dependent upon, 
and ancillary to, the original suit, and substantially 
a continuance of it, jurisdiction of such ancillary 
proceeding being supported by the jurisdiction ac- 
quired in the original suit.? 
is that service of subpena to answer a cross bill 


Thus the general rule 


Court, to enjoin a judgment of that 
court, it is not to be considered as 
an original bill, but as a continua- 
tion of the proceeding at law; so 
much so, that the court will proceed 
in the injunction suit without ac- 
tual service of subpcna on the de- 
fendant, and though he be a citizen 
of another State, if he were a party 
to the judgment at law.” Minnesota 
Cov.vi St? Paul Cd. "2 Walk (G48) 
609, 633, 17 L. ed. 886. (2) In Cor- 
tes v. Thannhauser, 9 Fed. 226, 227, 
20 Blatchf. 59, a bill was filed to 
enjoin actions at law pending in the 
federal court. The defendants to the 
bill, who were plaintiffs in the law 
actions, were not residents of the 
district. The court granted a motion 
for an order permitting a _ substi- 
tuted service of subpcena upon the 
nonresidents’ attorneys in the law 
actions. Judge Blatchford, said: ‘It 
is a well-settled principle that a bill 
filed on the equity side of a court, to 
restrain or regulate a judgment or 
a suit at law in the same court, is 
not an original suit, but ancillary 
and dependent, and supplementary 
merely to the original suit; and that 
such a bill can be maintained in a fed- 
eral court without reference to the 
citizenship or the residence of the 
parties. On this principle the 
equity suit, not being an original 
suit, the process or notice issued on 
its being brought, to advise the 
plaintiff in the suit at law that it 
has been brought, is not regarded as 
original process or as an _ original 
proceeding. Such plaintiff is in 
court, voluntarily, for the purpose 
of prosecuting his suit at law and 
obtaining a judgment, and thereby 
makes himself subject to any con- 
trol the court may find it equitable 
to exercise over his suit at law and 
over the matters involved init. . .. 
All that is requisite is that the 
plaintiff in the suit at law should 
have notice from the court of the 
institution of the proceeding in equi- 
ty. . . . He is represented, for the 
purpose of giving notice to him of 
the institution of such proceedings, 
by his chosen attorney in the suit 
at law. This is a necessity. His 
residence may be unknown, or, if 
known, remote. His attorney is 
presumed to know how and where 
to communicate with him. There- 
fore it is proper to give such notice 
to the attorney, and it is the duty 
of the attorney to bring such notice 
to the attention of his client. ‘. 
A subpcena or notice issued on the 
filing of such a bill as those in the 
present suits has never been re- 
garded, in the courts of the United 
States, as an original process or 
proceeding, and has been allowed to 
be served on the attorney for the 
plaintiff in the suit at law, and even 
to be served on such plaintiff out 
of the district.” (3) In Maitland v. 
Gibson, 79 Fed. 136, 137, a bill was 
filed to subject a patent to the pay- 
ment of costs awarded in a pre- 
vious suit in the federal court in 
which the owner of the patent had 
been plaintiff. It was held that the 
original bill in the subsequent suit 
might be treated as a dependent or 
ancillary proceeding, and that no 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, s 
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must be on the defendants therein and not on their 
solicitor,’ but being ancillary, substituted service 
upon the parties to the original bill, generally by 
service upon their solicitor, may be authorized and 
is sufficient as to them,‘ and in proper cases, where 
service cannot otherwise be had, defendant is en- 
titled to ‘an order for substituted service on his 
cross bill. In suits to enjoin, proceedings at law, 
service upon the attorney or agent carrying on the 
legal proceedings may be authorized.¢ 
aid of an action at law is within the rule authoriz- 
ing\service on defendant’s attorney in the law ac- 
On intervening petitions service may, by 
leave of court, be had by substitution upon the at- 
torney for plaintiff where service cannot otherwise 
Where the proceeding should have 
been by petition in the original suit but was taken 


tion.” 


be obtained.’ 


subpeena was necessary, and that a 
mere notice of the filing of the bill, 
and of a motion for injunction was 
sufficient. The defendant in the 
subsequent bill was not an inhabitant 
of the district. The court said: 
“Treating it as a petition in the 
suit to which it relates, the plain- 
tiff in the suit is, of course, entitled 
to answer it, and to be heard upon 
it; but these rights he must exer- 
cise, if he desires to do so, upon 
notice merely, without subpcena, and 
notwithstanding the fact that he is 
not an inhabitant of this district. 
By bringing his suit-in this court, 
he voluntarily submitted himself to 
its jurisdiction, and he cannot escape 
from the consequences of its ad- 
verse decree by asserting that he is 
no longer amenable to its process.” 

3. Lowenstein v. Glidewell, 15 F. 
325; Gardner 
v. Mason, 5 Sim. 506, 9 EngCh 506, 
58 Reprint 428; Waterton v. Croft, 
5 Sim. 502, 9 HngCh 502, 58 Reprint 
426. See also supra § 361. 

4 U. S.—Providence Rubber Co. 
v. Goodyear, 9 Wall. 807, 19 L. ed. 
587; Dunn: v. Clarke, 8 ‘Pet. 1, 8 L. 
ed. 845; Fidelity Trust, etc., Co. v. 
Mobile St. R. Co., 53 Fed. 850 [rev 
on other grounds 57 Fed. 80, 6 CCA 
253]; Johnson R. Signal Co. v. Union 


Switch, ete., Co., 43:Fed: 331; Dun- 
levy v. Dunlevy, 38 Fed. 459; 
Rogers v. Riessner, 81 Fed. 591; 


Gregory v. Pike, 29 Fed. 588 [app 
aism Hl64 2U. CSP 7037 27 St 994; e471 
L. ed. 1183]; Bowen v. Christian,. 16 
Fed. 729; Eckert v. Bauert, 8 F. 
Cas. No. 4,266, 4 Wash. C. C. 370; 
Lowenstein v. -Glidewell, 15 F. Cas. 
No. 8,575, 5 Dill. 325; Schenck v. 
Peay, 21 F. Cas. No. 12,450, Woolw. 


175; Ward v. Seabring, 29 F. Cas. 
Nos) £74160; 272161) 47 Wash.) Cs C: 
426, 472. , 


D. C.—American Graphophone Co. 
v. Smith, 26 App. 568. 
Iowa.—Treiber v. Shafer, 18 Iowa 


29. 

Tenn.—Essenkay Co. v. HEssenkay 
Sales Co. 132 Tenn. 287, 177 SW 
a5 7, 

Eng.—Hope v. Carnegie, L. R. 1 


Eq. 126; Cooper v. Wood, 5 Beay. 391, 
49 Reprint 629; Hope v. Hope, 4 De 
Cun Ee eine, S328 0153 eng Chl 256,%43 
Reprint 534; Hobhouse v. Courtney, 
12 Sim. 140, 35 EngCh 119, 59 Re- 
print 1085; Geledneki v. Charnock, 6 
Ves. Jr. 171, 81 Reprint 996. : 
[a] The validity of such practice 
in the case of cross bills was dis- 
tinectly denied by Lord Thurlow. 


Bond v. Newcastle, 3 Bro. Ch. 386, 
29 Reprint 599. J 
[b] Publication in the original 


suit will be stayed (1) until appear- 
ance to the cross suit, service being 
made on plaintiff’s clerk in court. 
Gardiner v. Mason, 4 Bro. Ch. 478, 29 
Reprint 998; Anderson v. Lewis, 3 
Bro. Ch. 429, 29 Reprint 625. (2) 
“The defendant to a cross-bill being 


already in court by the original bill, | Blatchf. 11; Ward v. 
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by original bill 
swer.® 
service,!° 


A bill in 


der therefor is 


service of process on his clerk in 
court is good service.” Lube Eq. 
Pl. p 143 [quot Treiber v. Shafer, 
18 Iowa 29, 34]. 

[c] When a suit is instituted by 
a state, and a cross bill is filed 
against it, it is proper to serve the 
state by making substituted service 
upon the attorney-general, by whom 
the bill was filed. Port Royal, etc., 
R. Co. v. South Carolina, 60 Fed. 552. 

{d] “The reason of the rule would 
seem to limit it (1) in equity cases 
to cross bills either wholly or par- 
tially defensive in their character, 
and to deny its application to cross 
bills setting up facts not alleged in 
the original bill, and which new 
facts, though they relate, as they 
must, to the subject matter of the 
original bill, are made the basis for 
the affirmative relief asked.” Lowen- 
stein v. Glidewell, 15 F. Cas. No. 
8,575; 6) Dill 325, 9328. (2) Contra 
Gasquet v. Fidelity Trust, etc., Co., 
57 Fed. 80, 6 CCA 253]; Sawyer v. 
Fed. 850] (‘The very object and 
purpose of a cross bill is to allege 
and set up new matters not alleged 
in the original bill, and the only 
measure of its validity as the foun- 
dation of an ancillary suit is the 
connection which the relief prayed 
for under it has to the _ subject- 
matter of the original bill’’). 

fe] An improper cross bill (1) 
which is in substance and fact an 
original bill cannot be maintained on 
substituted service. Fidelity Trust, 
ete., ‘Co. ve .Mobile’ St!) Re! Co., -153 
Fed. 850, 852 [rev on other grounds 
57 Fed. 80, 6 CCA 253]; Sawyer v. 
Gill, 21 F. Cas. No. 12,399, 3 Weodb. 
& M. 97. (2) “If the service relates 
to a new and independent action 
in which the attorney has not been 
specially retained, it is not good. 
If the paper called a cross bill is in 
fact not a cross bill, but is really an 
independent bill, the substituted 
service upon the attorney is not 
good. Bowen v. Christian, 16 Fed. 
729; Providence Rubber Co. v. Good- 
year, 9 Wall. (U. S.) 788, 19 L. ed. 
566; Washington, etc., Ce. v. Wash- 
ington, 10 Wall. (U. S.) 299, 15 L. 
ed. 894.” Fidelity Trust, etc., Co. v. 
Mobile St. R. Co., supra. 

5. Essenkay Co. v. Essenkay Sales 
@oy, 132) Tenn, 287, AVA SWe 1157 
(service on solicitor of nonresident 
plaintiff). 

& Dunn y. Clarke, 8 Pet. (U. S.) 
1, 8 L. ed. 845; Johnson<Brown Co. v. 
Delaware, etc., R. Co., 239 Fed. 590; 
Bartlett v. Sultan of Turkey, 19 Fed. 
346: Bowen v. Christian, 16 Fed. 729; 
Crellin v. Ely, 13 Fed. 420, 7 Sawy. 
532: Eckert v. Bauert, 8 F. Cas. No. 


4,266, 4 Wash. C. C. 370; Hitner v. 
Suckley, 12 F. Cas. No. 6,543, 2 
Wash. C. C. 465; Kamm v. Stark, 14 
F. Cas, No. 7,604, 1 Sawy. 547; 
Lowenstein v. Glidewell, 15 F. Cas. 
No. 68/575) 046 Dill» 13255" Segee''v. 
Thomas, 21 F. Cas. No. 12,633, 3 

Seabring, 29 
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instead, it may be treated as de- 


pendent and proceeded with on mere notice without 
a subpeena or technical process to appear and an-: 
But where the bill is in no wise auxiliary 
to the original suit nor in continuation of that pro- 
ceeding, the case is not a proper one for substituted 
Persons not parties to the original bill 
cannot be brought into gourt by substituted serv- 
ice in an ancillary or dependent suit; 
the suit is an original one.!4 

An order of court authorizing or directing sub- 
stituted or constructive service is usually required,?2 
and such service made without first obtaining an or- 


as to them, 


invalid and may be set aside,!* al- 


-though an order authorizing such service may be 
made nune pro tune.‘* The order should be applied 
for upon affidavit showing cause.! 


An order im- 


F. Cas. Nos. 17,160, 17,161, 4 Wash. 
C. C. 426, 472; Anderson v. Lewis, 3 
Bro. Ch. 429, 29 Reprint 625. 

[a] The rule is founded on pre- 
sumed authority (1) of the attorney’ 
and will therefore not be resorted 
to where the judgment attacked has 
been satisfied (Kamm v. Stark, 14 
F. Cas. No. 7,604, 1 Sawy. 547), (2) 
or where the law action is not con- 
nected with the injunction sought 
(Hitner v. Suckley, 12 F. Cas. No. 
6,543, 2 Wash. C. C. 465). (3) But 
the authority is presumed from re- 
tainer in the law action. Crellin v. 
Ely, 13 Fed. 420, 7 Sawy. 532. 

[b] Where no meritorious defense 
to the law action is shown by the 
bill an order allowing such substi- 
tuted service will not be made. 
Muhlenburg County v. Citizens’ Nat. 
Bank, 65 Fed. 537. ; 

7. Abraham v. North German 
ins.) Co}; 3% Ged. 731,..3 DBRA188 
(bill by plaintiff at law to reform 
contract sued upon so as to permit 
recovery in law action). v 

8 Fidelity. Trust, ete. “Co. Vv. 
Mobile St. R. Co., 53 Fed. 850 [rev 
on other grounds 57 Fed. 80, 6 CCA 
253] (plaintiff beyond jurisdiction). 

2. Maitland v. Gibson, 79 Fed. 136. 

10. Providence Rubber Co. v. 
Goodyear, 9 Wall. (U. S.) 807, 19 L. 


ed. 587; Dunn vy. Clarke, 8 Pet. (U. 
S.) 1, 8 L. ed. 845. ‘4 
11. Dunn v. Clarke, 8 Pet. (U. 


8.) 1, 8 L. ed. 845; Bowen vy. Chris- 


tian, 16 Fed. 729; Hyslop v. Hop- 
sea 12 F. Cas. No. 6,989, 5 Ben. 


12. See statutory provisions. 

13. Johnson-Brown Co. v. Dela- 
ware; ete: Rs 'Cor 239) eredw590- 
Gregory v. Pike, 79 Fed. 520, 25 CCA 
48; Pacific R. Co. v. Missouri Pac. 
R. Co., 3 Fed. 772, 1 McCrary 647. 

14. Bartlett v. Sultan of Turkey, 
19 Fed. 346. 

15. Bartlett v. Sultan of Turkey, 
19 Fed. 346; Pacific R. Co. v. Missouri 
Ae R. Co., 3 Fed. -772, 1 McCrary 

“Orders for substituted service are 
frequently granted when the defend- 
ant, in an action at law, seeks to 
enjoin the further prosecution of the 
action, or to set up some defense 
which is not available in a court of 
law, or when a defendant in a bill 
in equity purposes to file a cross 
bill to obtain relief not afforded by 
an answer. In such case, if the 
original plaintiff be a non-resident, 
an order for a substituted service 
upon his attorney of record is almost 
a omatter,) of scourse.”” Bowen v. 
Christian, 16 Fed. 729, 730. 

{a] In Michigan.—(1) The affi- 
davits of nonresidence is an essential 
preliminary to the issuance of an 
order for the appearance of nonresi- 
dent defendants, without which the 
order is void, and the court gains 
yno jurisdiction over them. Platt v. 
Stewart, 10 Mich. 260. (2) Under 
Howell St. Annot. § 12,003, requiring 
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providently granted may be vacated.'® 

State statutes authorizing 
constructive service have no operation in the fed- 
But substituted or 
extraterritorial service is authorized by act of con- 
gress in the case of suits ‘‘to enforce any legal or 
equitable lien upon, er claim to, or to remove any 
incumbranee, of lien, or cloud, upon the title to real 
or personal property within the district where such 
In other cases, substituted or 
extraterritorial service is not authorized in the fed- 
eral courts }® except in ancillary proceedings,”° and 


In Federal Courts. 


eral courts sitting in equity.’ 


suit is brought.’’ 4% 


in suits for the infringement of 
patents.” 


circuit judge to make an order for 
the appearance of a nonresident de- 
fendant, after the filing of bill, upon 
proof of nonresidence by affidavit, 
although the order itself may not be 
made until after commencement of 
suit, the statutory prohibition does 
not extend to the affidavit. Clarke 
v. Wayne Cir. Judge, 193 Mich. 33, 
159 NW 387. 

16. Fidelity ‘Trust, ete. Co. v. 
Mobile St. R. Co., 53 Fed. 850 [rev 
on other grounds 57 Fed. 80, 6 CCA 
253]; Rogers v. Riessner, 31 Fed. 
591; Bowen y. Christian, 16 Fed. 729. 

17. U. S. v. American, Bell Tel. 
Co., 29 Fed. 17. (process regulated 
solely by judiciary acts and equity 
rules); Hyslop v. Hoppock, 12 F. 
Cas. No. 6,989, 5 Ben. 533. See also 
Federal Courts. 

18. Judicial Code §§ 51-57; U. S. 
Rev. St. Suppl. § 176; Act March 3, 
1875 (18 U. S. St. at L. 472 c¢ 137 
§ 8); Brown v. Pegram, 143 Fed. 701; 
Forsyth v. Pierson, 9 Fed. 801, 11 
Biss. 133. See also generally Federal 
Courts. 

{a] Nature of statutory order.— 
The order to be served on nonresi- 
dents is not technically a ‘‘subpcena” 
or “process”; it is a mere notice. 
Forsyth v. Pierson, 9 Fed. 801, 11 
Biss. 133. 

{b] Return day.—In making the 
statutory order, the court may fix 
any day certain for the appearance 
of the nonresident defendant. For- 
on v. Pierson, 9 Fed. 801, 11 Biss. 

19. Ellis v. Reynolds, 35 Fed. 394; 
Pacific R. Co. v. Missouri Pac. R. Co., 
3 Fed. 772, 1 McCrary 647. 

20. See supra this section text 
and notes 2-11. 

21. In copyright cases suit for in- 
fringement is specially authorized to 
be brought in the district of which 
defendant or his agent is an inhabi- 
tant or may be found, and service on 
such agent is sufficient. See Copy- 


right and Literary Property §§ 388, 
384, 
22. In patent cases, the statute 


authorizes suits for infringement to 
be brought in a district where de- 
fendant has committed acts of in- 
fringement, and has a regular and 
established place of business; in such 
eases process may be served on the 
agent conducting the business. See 
Patents [30 Cyc 994]. 

23. Jones v. Gould, 149 Fed. 153, 
30 CCA 1 [aff 141 Fed. 698]. 

24. See Process [32 Cyc 496]. 

25. See Process [32 Cyc 496]. 

{a] Where service is by a special 
deputy, a return in the usual form 
in the name of the sheriff is suffi- 
cient. Johnson y. Johnson, 23 Fla. 
413, 2 S 834. 


26. Stone v. Anderson, 25 N. H.. 
921. See also Process [32 Cyc 507]. 
{a] Before whom taken.—(1) The 


‘affidavit should be taken before the 


The authority of the federal statute 
is limited to suits concerning fixed and tangible 
objects of ownership having a physical situs within 
the jurisdiction; it has no application to property 
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[§ 368] d. 
requirement.** 


vate individual, 
service,”® 


copyrights,”! or 


law.?° 


court or by some officer expressly 
authorized to take such an affidavit. 
Barnett v. Montgomery, 6 T. B. Mon. 
(Ky.) 327; Trabue v. Holt, 2 Bibb 
(Ky.) 893. (2) An affidavit of the 
publication of an order against an 
absent defendant cannot be made be- 
fore a justice of the peace. Green 
v. Breckinridge, 4 T. B. Mon. (Ky.) 
541. 

27. See supra § 367. 

28. Tobias v. Tobias, 208 Ill. A. 
539; Stone vy. Anderson, 25-N..H. 
221; Barker vy. Barker, 63 N. J. Eq. 
593, 53 A 4; Dinsmore y. Westcott, 
25 N. J. Eq. 302. See also Process 
[382 Cye 569]. 


{a] In MDlinois.—‘“While the stat- 
ute section 14 of the Chancery 
Act... permits such service to be 


proved by affidavit, yet it elsewhere 
provides that such service may be 


proved ‘to the satisfaction of the 
court.’ This therefore permitted 
other proof than an _ affidavit.’ 


Tobias v. Tobias, 208 Ill. A. 539, 544. 
29. U. S—Scheuerle v. Onepiece 
Bifocal Lens Co., 241 Fed. 270. 
es en uney, vy. Arnow, 13 Fla. 
Il).—Hochlander v. Hochlander, 73 
Ill. 618; Tompkins vy. Wiltberger, 56 
Til. 385. i 
Ky.—Ayers v. Scott, Ky. Dec. 162; 
Lewis v. Hancock, Ky. Dec. 151. 
Miss.—Foster v. Simmons, 40 Miss. 
bape Robertson y. Johnson, 40 Miss. 
N. J.—Dinsmore v. Westcott, 25 
N. J. Hq. 302. 
See also Process [32 Cye 498]. 
{a] Sufficiency of particular re- 
turns oor affidavits.—(1) Under 
Chancery Rules, rule 122, providing 
a new form of subpcena, and de- 
claring that ‘there shall be under- 
written a notice designating against 
what defendants a personal decree 
is asked,’ the subpcena and notice 
may be treated as one instrument, 
and the officer’s return that he served 
“a copy of the subpcena” is sufficient 
to show service of both. Corning 
v. Burton, 102 Mich. 96, 62 NW 1040. 
(2) Under the statute requiring the 
execution of a Ssubpcena to be made 
by delivering a copy of the bill to 
the first-named defendant, and that 
the officer show return of service on 
the summons, the return of a sub- 
pena against several defendants 
“executed and a copy of the bill 
left,’ without stating with which of 
the defendants, is insufficient. 
Graves v. Hughes, 4 Bibb (Ky.) 84. 
(3) “The officer returns, he served 
the summons by reading and deliver- 
ing a true copy ‘to the within named 
defendants. John W. Turner, and 
Mary Turner.’ A _ similar objection 
taken to the service on defendants 
in Greenman y. Harvey, 53 Ill. 386, 
was declared to be untenable. So, 
in this case as in that, it may rea- 
sonably be inferred, from the lan- 


substituted service.®° 
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which is intangible and transitory, choses in action 
and the like, adhering to the person of the owner.’* 
Proof of Service—(1) In General, 
A return or proof of due service is a jurisdictional 
If service has been made by an offi- 
cer, or his deputy, the proof of such service is suf- 
ficiently made by his return.”® 


If made by a pri- 
proof is made by an affidavit of 


Substituted constructive, or extraterri- 
torial service, by publication, mailing, or other- 
wise 27 is almost always made by affidavit.?8 
return or affidavit of service must state specifically 
the fact and manner of service in such detail that 
it may be seen that the service was actually made 
upon the person and in the manner required by 
This rule is strictly applied in eases ot 


A 


The existence of conditions 


guage used, that a copy of the sum- 
mons was delivered to each defendant 
named.” Turner y. Jenkins, 79 Ill. 
228, 230. (4) Return held to show 
that writ was executed by reading it 
to defendants. Hunter v. Stone- 
burner, 92 Ill. 75. 

[b] Service on minors.—A return 
that a writ was served on a certain 
person as executrix and on certain 
minors by handing each a copy 
shows good service on the minors 
where it appears from the bill that 
such executrix was their guardian. 
Smith v. Pattison, 45 Miss. 619. 

{[c] Where there are two returns, 
one showing service generally and 
the other specifying the manner of 
service, showing it to be defective, 
they will be read together and show 
defective service. Pillow v. Sentelle, 
39 Ark. 61. 

[d] In New Jersey, a sheriff’s re- 
turn “served” has been taken as 
presumptive proof of service as re- 
quired by the court rule. Bell v. 
Gilmore, 25 N. J. Eq. 104. 

30. See cases infra this note. 
also Process [32 Cye 510]. 

[a] Publication.—(1) An affidavit 
that “legal publication” of the order 
against absent defendants had been 
made states the mere conclusion 
of the affiant and is not sufficient. 
Lewis v. Hancock, Ky. Dee. 151. (2) 
Publisher’s certificate held sufficient 
to show publication in the required 
manner. Gilmore v. Sapp, 100 Ill. 
297; Pile v. McBratney, 15 Ill. 314; 
Kay v. Watson, 17 Oh. 27. 

_ [b] Mailing.—(1) Where service 
is by mailing a copy, the proof must 
show that the address to which it 
was sent was the address of the 
party sought to be thus. served. 
Dinsmore v. Westcot, 25 N. J. Eq. 
302; Rogers v. Rogers, 18 N. J. Eq. 
445. (2) An affidayit that affiant 
was so “informed,” without stating 
the source of information, or that 
he was credibly informed and verily 
believed that fact is not sufficient. 
Rogers v. Rogers, supra. (3) Affi- 
davits on information and _ belief 
generally see Affidavits §§ 87, 88. 
(4) Where it does not appear from 
the papers in a cause that the de-— 
fendant has received notice, and the 
affidavit of substituted service does 
not show prepayment, as required, 
the service is insufficient. Barker 
v. Berker, 63 N. J. Hq. 593, 53 A 4. 

[c] Inquiry as to  residence.— 
Chancery Rules, rule 59 requires in- 
quiry for residence of a defendant 
to be made of defendant’s nearest 
relative, if known, and hence where 
the affidavit as to service only shows 
inquiry of complainant’s relatives, 
and it does not appear whether de- 
fendant had notice in fact, the 
service is insufficient. Barker  v. 
Barker, 63 Ns J. Hq.:593, 53 A 4: 

{a] Extraterritorial personal serv- 
ice.—Affidavit held sufficient. Stone v. 


See 


For later cases, developments and changes‘in the law see cumulative Annotations, same title, page and note number. 
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§§ 368-37 1] 


authorizing the method of service adopted,*! com- 
pliance with every requirement of the law,?2 and 
the identity of the persons served with those named 
in the writ,** must all definitely appear on the face 
of the return or affidavit. Defects in an affidavit 
or return of service may be cured by supplying the 
proof by way of amendment,** and ordinarily time 
should be given to supply such proof, or to bring 
the parties before the court.*5 

[§ 369] (2) Return. A return must show that 
service was made in accordance with law.2° A sher- 
iff’s return of service need not be under oath.?? 
There exists the usual conflict of opinion as to the 
conclusiveness of the return,?* but it is, at least, 
presumptive proof of the facts recited in it,?° ex- 
cept where it is contradicted by some other portion 
of the record.*° In states where the return is 
deemed conclusive in the ease of domestic judg- 
ments, a marshal’s return of service of subpoena in 
a suit in the federal court sitting in that state will 
likewise be deemed conclusive as to residents of that 
state.41 A federal decree is not on the same foot- 
ing as a foreign judgment, and as such open to 
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collateral attack for want of jurisdiction.4? On 
collateral attack, a return will be construed so as 
to support the jurisdiction, where it is capable of 
such construction.** 

[§ 370} (3) Acknowledgment. Defendant’s 
formal acknowledgment of service may take the 
place of the return or even of formal service it- 
self,*# but the acknowledgment must be in writing 
and its genuineness must be proved.*® 

[§ 371] (4) Recitals in Decree. A recital in 
the decree of service on defendant is at least prima 
facie evidence of the fact 4* and this prima facie 
case is sometimes treated as conclusive,*? even as 
establishing the requisites of constructive service,** 
except where it is irreconcilable with other facts also 
disclosed by the record, in which case the record 
impeaches itself.49 Every reasonable presumption 
will be indulged to support the finding and recon- 
cile any apparent inconsistency with other parts of 
the record.°° But it has also been held that a re- 
cital or finding of service is not sufficient, where the 
record otherwise does not show legal service,’! and 
that such a recital may be impeached and contra- 


Anderson, 25 N. H. 221. 

[e] Service on agent.—‘“A return 
of service of a writ of subpcena on 
a nonresident defendant in an in- 
fringement suit, showing service on 
a person named, but without stating 


‘that he was the agent of such de- 


fendant engaged in conducting its 
business within the district, is not 
sufficient to give the court jurisdic- 
tion over such defendant.’ Scheuerle 
v. Onepiece Bifocal Lens Co., 241 
Fed. 270 (under patent statute). 

381. Von Roy v. Blackman, 28 F, 
Cas. No. 16,997, 3 Woods 98; Foster 
v. Simmons, 40 Miss. 585. 

32a. Wells v. Stumph, 88 Ill. 56; 
Mack v. Brown, 73 Ill. 295; Piggot 
v. Snell, 59 Il). 106; Fischer vy. 
Fischer, 54 Ill. 231; Miller v. Mills, 
29 Ill. 481; Cost v. Rose, 17 Ill. 276; 


Montgomery v. Brown, 7 Ill. 581; 
Townsend v. Griggs, 3 Ill. 365. 

383. Milward v. Lair, 13 B. Mon. 
(Ky.) 207; Grider v. Payne, 9 Dana 
(Ky.) 188. 

[a] Sufficiency of return.—A sub- 


Ppoena directed to all defendants by 
name and returned as executed on 
the parties is sufficient. Florence v. 
Paschal, 50 Ala. 28. 

34. Dinsmore v. Westcott, 25 N. 
J. Eq. 302; Rogers v. Rogers, 18 N. 


J. Eq. 445. 
{a] Remediable defects.—A _ de- 


‘fect in the affidavit of mailing a copy 


of the notice to an absent defendant, 
in not showing that the place to 
which it was directed was the de- 
fendant’s post-office address, may be 
remedied by amendment. Dinsmore 
v. Westcott, 25 N. J. Eq. 302. 

Evidence in aid or explanation of 
return see Process [32 Cyc 513]. 

35. Hackwith v. Damron, 1 T. B. 
Mon. (Ky.) 235. 


36. See supra § 368. 

37. Jeannerett v. Radford, 9 S. C. 
Eq. 469. See also Process [32 Cye 
498]. 

88. See cases infra this note. See 


also generally Process [32 Cyc 514]. 

‘It is in rare cases only, that 
the return of the officer can be con- 
tradicted, except in a direct proceed- 
ing by suit against the officer for 
a false return. In all other cases, 
almost without an exception, the re- 
turn is held to be conclusive. An 
exception to the rule is, where some 
other portion of the record in the 
same case contradicts the return, but 
it can not be done by evidence dehors 
the record.” Hunter vy. Stoneburner, 
G2 set bs Co: 

[a] Upon a motion to dissolve an 
injunction on the ground that the 
subpcena has not been served, the 
sheriff’s return to the subpoena is 


} conclusive, 


and cannot be contra- 
dicted by affidavits, unless collusion 
is shown between the sheriff and 
the complainant or his solicitor. 
Corey v. Voorhies, 2 N. J. Eq. 5. 

{b] Legal and equitable process 
distinguished.—In Tennessee the re- 
turn of chancery process is not con- 
clusive while that of legal process 
is)|” So; Leftwick v. Hamilton, 9 
Heisk. (Tenn.) 310. Compare Joseph 
v. New Albany Steam Forge, etc., 
Co., 538 Fed. 180, 182 (‘Neither rea- 
son nor authority would tolerate any 
distinction as to the force and effect 
of a return to a summons in an 
action at law and the force and 
effect of a like return to a subpcena 
in chancery’’). 

Collateral attack see Judgments 
[23 Cyc 1073 et seq, 1512]. 

False return of service as ground 
for relief against judgment see 
Judgments [23 Cyc 996]. 

39. Hotovitsky v. Little Russian 
Greek Catholic Church, 78 N. J. Eq. 
576, 79 A 340; Bell v. Gilmore, 25 
N. J. Eq. 104. 

40. Hunter y. Stoneburner, 92 Ill. 
75 


41. Joseph y. New Albany Steam 
Forge, etc., Co., 53 Fed. 180; Thomas 
v. Owen, 58 Kan. 313, 49 P 73. 

42. Thomas y. Owen, 58 Kan. 313, 
49 P 73. d 

43. Martin v. Gray, 142 U. S. 236, 
12; SCt, 186, (35 Le ed. 99.7. 

' 44. Banks v. Banks, 31 Ill. 162. 

{a] Acceptance out of state.— 
While a subpcena cannot be served 
out of the jurisdiction, one who ac- 
cepts service out of the state as 
regular will not be heard to object 
to the sufficiency thereof. Dunn y. 
Dunn, 4 Paige (N. Y.) 425. 

Acknowledgment of service gen- 
erally see Process [32 Cyc 498]. 

45. O’Neal v. Garrett, 3 Ala. 276; 
Norwood v. Riddle, 1 Ala. 195; Lytle 
v. Breckenridge, 3 J. J. Marsh. (Ky.) 
663. 

46. Haworth v. Huling, 87 Ill. 23; 
Turner v. Jenkins, 79 Ill. 228; Free- 
man v. Karr, 34 Ill. A. 646. ‘ 

47. Tobias v. Tobias, 208 ill. A. 
539: Freeman v. Karr, 34 Ill. A. 646; 


Moore v. Green, 90 Va. 181, 17 SE 
872 (on appeal). 
48. Connelly v. Rue, 148 Ill. 207, 


35 NE 824: Wenner v. Thornton, 98 
iestso. Harris iv.) Juester, 80 e1il 
307. - 

49. Connely v. Rue, 148 Ill. 207, 
35 NE 824; Hemmer v. Wolfer, 124 
Tll. 435, 16 NE 652; Hunter v. Stone- 
burner, 92 Ill. 75; Tobias v. Tobias, 
208 Ill. A. 539; Freeman y. Karr, 34 
Ill. A. 646, 648. 


| 


be rebutted by the record itself.” 
Freeman vy. Karr, supra. 

50. Hemmer vy. Wolfer, 124 Ill. 
435, 16 NE 652, 11 NE 885; Turner 
v. Jenkins, 79 Ill. 228; Moore v. 
Green, 90 Va. 181, 17. SE 872; Hill 
v. Woodward, 78 Va. 765. See also 
Judgments [23 Cyc 1088 text and 
note 71]: 

[a] The issuance and service of 
a new writ (1) may be presumed 
in aid of a fecital of due service, 
where such writ could have been 
issued and served in time to support 
the decree, although the service ac- 
tually shown by the record is fatally 
defective. Hemmer v. Wolfer, 124 
Ill. 485, 16 NE 652 (where, however, 
the facts did not permit of such 
presumption); Turner vy. Jenkins, 79 
Ill. 228; Freeman vy. Karr, 34 Ill. A. 
646; Moore v. Green, 90 Va. 181, 17 
SE &72; Ferguson v. Teel, 82 Va. 690; 
Hill v. Woodward, 78 Va. 765. (2) 
“There is no summons found in the 
record, except that returnable to the 


September term of court, 1874. That 
shows a _ defective service. ... It 
was not until the April term, 1876, 


that a final decree was rendered, and 
in the meantime a number of terms 
of court had intervened. The decree 
finds that these defendants had each 
been duly served with process more 
than ten days before that term of 
court. Non constat but another sum- 
mons may have been issued return- 
able to an intermediate term of 
court, and was duly served on de- 
fendants, but lost from the files or 
omitted from the record. Every 
reasonable presumption will be in- 
dulged in favor of the jurisdiction of 
a court of general jurisdiction, and 
its finding in the decree that defend- 
ants have been ‘duly served with 
process,’ will be held to be prima 
facie evidence of the existence of 
that jurisdictional fact. In this case, 
as in Turner vy. Jenkins, supra, where 
this principle is declared, nothing 
appears in the record that rebuts 
the presumption in favor of the 
jurisdiction of the court as indicated 
by its findings in the decree.” 
Haworth vy. Huling,. 87 Ill. 23, 27. 
51. Brodie v. Skelton, 11 Ark. 120 
{foll Green v. Breckinridge, 4 T. B. 
Mon. (Ky.) 541] (finding held insuffi-- 
cient to show substituted service). 
[a] Reason for rule—‘A recital 
of facts in a decree in chancery, 
where the evidence thereof must be 
filed, and the evidence does not ap- 
pear in the record, cannot be taken 
as true; and this holds with regard 
to the service of process in the case 
of decrees by default, as held by 


“This prima facie case can only'this court in the case of Peers v. 


364 [21 0.J.] 


dicted by evidence aliunde.®? On direct attack, a 
recital of service in the decree is sufficient to estab- 
lish that fact prima facie; but usually it is not con- 
clusive, and may be overcome by evidence.®? On 
collateral attack, if the decree is that of a foreign 
court, a recital of service is not conclusive, but 
where the decree is that of a domestic court, the 
decisions are in hopeless conflict as to the conclu- 
siveness of such recitals. As this question is not 
peculiar to equity cases, it is discussed in another 
connection in this work where all the authorities 
may be brought together.®* 

[§ 372] 6. Raising, Waiving, and Curing Ob- 
jections.5> Where the invalidity, irregularity, or 
defect in the service of the writ appears upon the 
face of the return, a motion to quash the service, 
or abate the writ, is the proper mode of raising the 
objection ;>* but where the objection does not ap- 
pear upon the face of the papers, and it is desired 
to dispute the facts stated in the return or affidavit 
of service, the better practice is to do so by plea in 
abatement, on which issue may be joined and tried 
in the regular way,°’ although objections to the 
regularity or validity of service not appearing on 
the face of the return have sometimes been permit- 


Carter, 4 Litt. (Ky.) 268.” 
Breckenridge, 4 T. B. Mon. (Ky.) 
541, 544 [quot Brodie vy. Skelton, 11] against him.” 
TK. “gO, Lok» Corbett, supra. 

52. See Judgment [23 Cyc 1087, | tended, 
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Green v.]if not waived, to object should the);576, 79 A 340; 
court thereafter commit an error|78 N. J. Eq. 527, 79 A 270. 
Rome ~Jns; _.Co., nN, [a] 
(3) “It was not in-|} While at law the declaration must 
. that the question of the | follow the writ and fail with it, the 
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ted to be taken by motion to dismiss or to set aside 
the service.°® A defendant subject to be brought 
within the jurisdiction of the court by compulsory 
process cannot set up want of service upon him by 
a plea to the jurisdiction;>® but a nonresident de- 
fendant who cannot be brought in without his con- 
sent may object to want of proper service on him 
by such a plea.°® Where all necessary facts appear 
of record, it has been held that the objection may 
be raised by demurrer.*t But where defendant is 
subject to the jurisdiction of the court, a demurrer 
for irregularities in service will not he; the remedy 
is by motion to quash.®? And it is not ground of 
demurrer that process has not been served.*?% If 
process is prayed against all the necessary parties to 
a bill, a demurrer for want of parties will not he on 
the ground that one of them has not been served.*®? 13 
The question whether process was issued is one of 
fact and not determinable on demurrer.®?4 Service 
by mistake on a person other than defendant may be 
set aside.°? But defendants personally served can- 
not object upon the ground that the notice pub- 
lished against another is insufficient,®+ except, per- 
haps, upon the ground of absence of an indispensa- 
ble party.®° Where the court has jurisdiction over 


Ewald v. Ortynsky, 
Law aud equity contrasted.— 


1512]. 

58. Wohlford v. Trinkle, 90 Va. 
227, 17 SE 873; Hill v. Woodward, 78 
Va. 765. See also Judgments [23 
Cye 993+997]. 

54. Collateral attack for want of 
aed see Judgments [23 Cyc 

Jurisdictional frecitals generally 
see Judgments [23 Cyc 1084]. 

: 55. See also Process [32 Cyc 518-— 

41]. 


‘Collateral attack on decree sec 


Judgments [23 Cye 1073-1089]. 

Equitable relief against judgment 
or decree see Judgments [23 Cye 993- 
997 


56. U. S—Scott v. Stockholders’ 
ile oweeliage, Medea Soon. Wi Ss avs 
American Bell Tel, Co., "29 Fed. alae 
Pacific R. Co. v. Missouri Pac. R. 
Co., 3 Fed. 772, 1 McCrary 647; Ken- 
tucky Silver Min. Co. v. Day, 14 F. 
Cas. No. 7,719, 2 Sawy. 468 (use of 
fictitious name). 


Iowa.—McKee vy. Harris, 1 lowa 
364. 

Mich.—Gould vy. Tryon, Walk. 
309. 

Mont.—Black y. Clendenin, 3 Mont. 
44, 


N. J.—Hotovitsky v. Little Russian 
Greek Catholic Church, 78 N. J. Eq. 
576, 79 A 340; Ewald v. Ortynsky, 
TG Nod. Hd. 16, TD2ALO UT Tait ToINe a, 
Eq. 527, 79 A 270]. 

Pa.—Mengel v. Lehigh Coal, etc., 
Cora24 ba: Cojo. 

[a] Form of motion.—U. S. v. 
American Bell Tel. Co., 29 Fed. 17, 
21. 

{b] Questions involved on motion 
to quash.—(1) Where the statute 
providing for constructive service by 
publication in equity has been com- 
plied with, the court, on motion to 
quash the service, need not pass 
upon the power to enter the ultimate 
decree. Rome Ins. Co. v. Carter, 66 
Fla. 441, 63 S 834; Rome Ins. Co. v. 
Corbett, 66 Fla, 438, 440, 63 S 833. (2) 
“The purpose of the statute authoriz- 
ing constructive service by publica- 
tion is to notify non-residents of the 
pending suit so that they may if 
they care to do so, come into the 
case, and if the statute be followed, 
there is no right in the non-resident 
to quash this notice; he has his right 


power to enter the ultimate decree 
or judgment should enter into the 
question of the right to give notice 
of the suit to a nonresident, or that 
this question of jurisdiction should 
be settled on a motion to discharge 
the order of publication. The com- 
plainant is entitled to have the 
question of jurisdiction settled by a 
final decree.”’ Kirkpatrick v. Post, 53 
Neod, Bid. 591, 59 73m A 267. 

{¢] Service, not writ, vacated.— 
Where the court would have jurisdic- 
tion to decide the controversy as to 
a nonresident defendant who cannot 
be compelled to litigate, if he should 
voluntarily appear, a service of the 
subpcena upon him must be set aside, 
on his motion, but the subpcena it- 
self will not be set aside. Mason v. 
Wel York Steam-Power Co., 87 Fed. 

[d] Insufficient service upon a 
nonresident will not be set aside on 
motion, since such service does no 
harm, and it cannot be assumed that 
the court will enter a decree which 
the process will not support. Puster 
v. Parker Mercantile Co., 64 N. J. 
Hq. 599, 55 A 817 (service on presi- 
dent of foreign corporation while 
casually in state on private busi- 
ness); Kirkpatrick v. Post, 53 N. J. 
Eq. 591, 32 A 267 [overr Hoyt v. 
Thorn, 7 N. J. Eq. 9] (service by 
publication in suit in personam). 
Contra Goldey v. Morning News, 156 
DS. sols, bs SCE 559.30" lu. edreone: 
(action at law). 

57. Chadeloid Chemical Co. vy. 
Chicago Wood Finishing Co., 180 Fed. 
770 (objection not raised by particu- 
lar plea); U. S. v. American Bell Tel. 
Co.,... 29 ,Wed. 17, 

[a] Form of plea—vU. _ S. 
American Bell Tel. Co., 29 Fed. 17, 
22 (by foreign corporation). 

58. U. S. v. American Bell Tel. 
Cone 29 “Ped. -11, See also Process 
[82 Cye 525 text and note 30]. 

[a] Where a simultaneous motion 
and plea present precisely the same 
issue as to the truth_of facts stated 
in the return, the motion will be 
overruled, and the question deter- 
mined on the plea. U.S. v. American 
Bell Tel. Co., 29 Fed. 17. 

59. Hotovitsky v. Little Russian 
Greek Catholic Church, 78 N. J. Eq. 


subpeena in equity was a mere notice, 
and could be quashed without affect- 
ing the bill, so that failure to prop- 
erly serve the subpcena was merely 
ground in abatement, and would not 
support a plea to the jurisdiction. 
Ewald v. Ortynsky, 76 N. J. Eq. 76, 
75 A 577. [aff 78 N. J. Eq. 527,79 
A 270]. 

60. Ewald v. Ortynsky, 78 N. J. 
Eq. 527, 79 A 270; Groel v. United 
Electric Co., 69. .N. J. Eq. 397, 60 A 
822 [foll Wilson vy. American ‘Palace 
oath. Cos. Gd. IN: oe Jo EEG. to GO. Ota 


61. Smith v. Kammerer, 152 Pa. 
98, 25 A 165; Mengel v. Lehigh Coal, 
etc., Co., 24 Pa. Co. 152 (objection 
to unauthorized order for extrater- 
ritorial service). 

62. Robinson v. National Stock 
Yards>_ Co; -12, “Meal, 61” 362-320 
Blatehf....673 (an. action at’ Jaw, 
where Wallace, J., said: “How can 
it" be ascertained on demurrer 
whether the party has been properly 
served with process or not, or 
whether the personal privilege has 
been waived? ... The eomplaint 
treats the defendant as present in 
court, and exhibits the issue between 
the parties. How the defendant came 
there is an extraneous matter... . 
This would present a question, not 
of pleading, but one of practice”); 
Lud egton v. Elizabeth, 32 N. J. Eq. 

624%. Livingston v. Marshall, 82 
Ga. 281, 11 SE 542. 

6214. Mathieson v. 
Kilgour v. New Orleans 
Gaslight Co, 14 Cas, NO. sia lG4eme 
Woods 144. 

[a] Reason for rule.—‘‘As he may 
be brought in by service or may 
enter a voluntary appearance, it 
would be premature to sustain a 
demurrer to the bill, because he is 
not already served.’ Kilgour v. New 
Orleans Gaslight Co., 14 F. Cas. No. 
7,764, 2 Woods 144, 149. To same 
effect Mathieson v. ‘Craven, 164 Fed. 


62144. Green vy. Tippah County, 58 
Miss. 337. 
63. Ewald v. Ortynsky, 78 N. J. 
Eq., 527, 79 A 270. 
| 64. Fergus v. Tinkham, 38 Ill. 407. 
65. See supra §§ 276, 323. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Craven, 164 


. 


_ 
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the subject matter of the suit, the rule prevailing l 
generally in judicial proceedings that objections to 
jurisdiction over the person of defendant and want 
of, or defects in, process and service thereof, are 
waived by appearing to the merits,°* applies to 
suits in equity.®* A special appearance for the sole 
purpose of setting up want of jurisdiction will not 
have this effect,®* but, if the party appears and 
makes this objection, and at the same time demurs 
to the bill for want of equity,°® or answers to the 
merits,“ the objection to the jurisdiction is waived. 
A special appearance and objection to service is 
waived by a subsequent general appearance.”! But 
where the objection has been properly raised in 
limine and has been overruled, the generally pre- 
vailing rule is that it is not waived by subsequently 
answering to the merits,’* although some authorities 
take the view that defendant must stand upon his 


66. See Appearances §§ 41, 42. 

67. U. S.—Creighton v. Kerr, 20 
Wall. 8, 22 L. ed. 309; Armstrong 
Cork Co. v. Merchants’ Refrigerating 
Coy 184s Weds 199; 107 :CCA 93; 
CLCS yt. 1: ava Union, Lrust 
79 Bed. 179, 24 CCA 512; Hale 
v. Continental -Li::.Ins.  Co.,.012 Fed. 
359, 20 Blatchf. 515; Kentucky Silver 
Min. Co. v. Day, 14 F. Cas. No. 7,719, 
2 Sawy. 468. 

Ala.—Cullum y. Batre, 2 Ala. 415. 
Sie Lg Sheed v. Canova, 11 Fla. 

Mass.—Lovejoy_ v. 214 
Mass. 134, 101 NE 63. 

N. J.—Crowell v. Botsford, 16 N. 
Je. Hg.” 458. 

Pa.—Miller y. Cockins, 239 Pa. 558, 
87 A 58; Newman y. Shreve, 229 Pa. 
200, 78 A 79; Byers v. Byers, 208 Pa. 
23,/57 A, 62; Hughes v. Antill, 23,Pa: 


Bailey, 


Super. 290; Pickard v. Henry, 30 Pa. 


Co. 173. But see Mengel v. Lehigh 
@oal,! etc., -Co., «24\)-Pai<Co. 152; 1156 
(where, speaking of an authorized 


order under the act of 1859 for extra- 
territorial service, termed a -“‘funda- 
mental error,’ the court said: “The 
principle of waiver by general ap- 
pearance, however, applies only to 
an irregular, not to an erroneous 
procedure; so that, where the origi- 
nal order for service of process is 
erroneous, not merely irregular, the 
defect is not cured by the subsequent 
appearance of the party: I Dan. Ch. 
Pr., page 513. And this saves the 
right to make the objection to those 
of the defendants also who have ap- 
peared generally’’). 

Tenn.—Byers v. Sugg, (Ch. A.) 57 
SW 397; Berdanatti v. Sexton, 2 
Tenn. Ch. 699. 

Va.—Moore v. Green, 90 Va. 181, 
VISE 872: Atlantic, ete dR Co. ‘v. 
Peake, 87 Va. 130, 12 SE 348. 


W. Va.—Ferrell v. Ferrell, 53 W. 
Va. 515, 44 SH 187. 
“‘A\ general appearance,’ said the 


supreme court in Creighton vy. xXerr, 
20 Wall. 8, 12, 22 L. ed. 309, ‘waives 


all question of the service of process.. 


It is: equivalent to a personal seryv- 


ices?” *) Seattle), etes: Ry Co. -v.. Union 
Trust Co., 79 Fed. 179, 187, 24:CCA 
512. 

{a] Rule  applied.—(1) Service 


eannot be objected to after the lapse 
of five years and the filing of an 
answer. Dixon v. Rutherford, 26 Ga. 
153. (2) Appearance in answer to 
an injunction issued before service 
of process waives lack of service. 
Outwater v. Berry, 6 N. J. Hq. 63. 
{b] Stipulation to answer.— 
Where a defendant has appeared gen- 
erally and his counsel stipulates to 


answer an amended bill containing a. 


new cause of action no subpcena 
need issue thereon. Seattle, etc., R. 
Co. v. Union Trust Co., 79 Fed. 179, 
24 CCA 512. 

[c] Waiving right to answer.— 
(1) Where a petition in the nature 
of an original bill was filed, praying 


EQUITY 


[) 373] 


parte.“® 


to be made a party plaintiff, and 
defendants therein named demurred 
and, the demurrer being overruled, 
waived their right to answer, it was 
held that relief could be given on 
the petition without process. Root- 
Tea-Na-Herhb Co. vy. Rightmire, 48 W. 
Va. 222, 36 SE 359. (2) An agree- 
ment by a defendant not served that 
the answer of another defendant 
might be taken as his was held in 
one case, however, insufficient. to 
authorize a decree. Sanders v. Jen- 
nings, 2 Dana (Ky.) 87. 

{[d] Appearance to appeal.—Ap- 
pearing for the purpose of prosecut- 
ing an appeal has been held to cure 
defects in the service. Standley v. 
Arnow, 13 Fila. 361; Lawlins v. 
Lackey, 6 T. B. Mon. (Ky.) 70. 

te] Agreed submission of case.— 
A defendant who had not been served 
with a copy of the bill was subjected 
to a decree when the record showed 
that he was in court when counsel 
agreed to submit the case. Miller v. 
Wilkins, 79 Ga. 675, 4 SH 261. 

{f] Cross bills.—(1) Answering a 
cross bill waives a subpoena thereon 
and service of a copy. Byers v. 
Sugg, (Tenn. Ch. A.) 57 SW 397. (2) 
Where a cross bill contains no prayer 
for process and no process is served, 
the defect is cured by the appear- 
ance and participation of the adverse 
party at the hearing. Troendle v. 
Van Nortwick, 98 Fed. 785, 39 CCA 
286. (3) Where a sale of real estate 
was set aside on the cross bill of 
an infant and a new sale decreed, it 
was bkeld that defects in the service 
in the original case were of no avail, 
but here the cross bill prayed for a 
division or sale. Rankin v. Black, 1 
Head (Tenn.) 650. 

[g] A recital in the record that 
“the parties came by their solicitors” 
was held to apply only to such par- 
ties as had answered, and not io 
show an appearance by those not 
served: McCall v. Lesher, 7 Ill. 47. , 

{h] Fictitious names.—Where the 
pill designates defendants by ficti- 
tious names, a service of subpoena 
upon persons so designated is void, 
and an appearance does not cure such 
defect, or make such persons parties 
on the record. Kentucky Silver Min. 
Co. v. Day, 14 FB. Cas. No. 7,719, 2 
Sawy. 468. 

[i] An answer filed by complain- 
ant’s attorney for nonresident heirs, 
confirming the allegations of the bill, 
will not, as notice to them of the 
suit against them, render service of 
process on them unnecessary. Banks 
vy. Johnson, 4 J. J. Marsh (Ky.) 649. 

68. Goldey v. Morning News, 156 
TW Seb LSs Ub ISCt 559,839) du. eds 517; 
Merrill v. Houghton, 51 N. H. 61; 
Coleman’s App., 75 Pa. 441; Mengel 
v. Lehigh Coal, ete., Co., 24 Pa. Co. 


152. 
Form of special appearance.— 
U. S. v. American Bell Tel. Co., 29 


Fed. 17, 21. 


[21C.5.] 365 


objection, and waives it by defending on the mer- 
its."° Defects or irregularities in regard to the is- 
Suance, service, or return of process may generally 
be cured by amendment, or the issuance and proper 
service of new process so long as the court retains 
jurisdiction of the case.74 

B. Appearance.”® 
ance was formerly deemed essential to the exercise 
of jurisdiction,”® 
compel an answer, and accordingly it was followed, 
if defendant did not appear, by other writs and 
proceedings by way of attachment, sequestration, 
ete., to the same end;** but now unless plaintiff for 
the purpose of discovery or otherwise has ‘reason 
to compel an appearance the only effect of defend- 
ant’s failure to appear is that it is taken to econ- 
fess the bill and permit plaintiff to proceed ex 
The mode and effect of appearances in 


An actual appear- 


The object of the writ was to 


69. Merrill v. Houghton, 51 N. H. 
61; March vy. Eastern R. Co., 40 N. 
H. 548, 77 AmD 732; Bath Portland 


Cement Co. v. Horner, 23 Pa. Dist. 
375, 377 [eit Cyc]; 
70... Carroll vi Lee, 3) "Gill "Gerd: 


(Md.) 504, 22 AmD 350; Newman v. 
Shreve, 229 Pa. 200, 214, 78 A 79 [cit 
Cyc]. 

[a] Objection in answer.—Where 
a defendant answers, setting up his 
nonresidence and want of jurisdic+ 
tion over him, he does not waive this 
objection by also answering to the 


vibe Price v. Pinnell, 4 W. Va. 
71. Byers v. Byers, 208 Pa. 23, 57 
A 62 


72. ‘Walling v. Beers, 120 Mass. 
548; Black v. Clendenin, 3 Mont. 44; 
Coleman’s App., 75 Pa. 441. See also 
RmOeese [382 Cyc 530 text and note 


qT 

[a] Rule applied.—An answer re- 
serving the objection to jurisdiction 
and accompanied by a stipulation to 
abide the decree was held not to 
waive a defective service on 2 non- 
resident. Walling v. Beers, 120 
Mass. 548. , 

73. Railway Pass., ete., Mut. Aid, 
ete., Assoc. v. Robinson, 38 Ill. A. 
111 [aff 147 Ill. 138, 35 NE 168]; 
Groel v. United HPlectric Co., 69 N. 
J. Eq. 397, 60 A 822. See also 
eb ae! {32 Cyc 530 text and note 
63]. aj 

[a] Answering after a plea to 
the jurisdiction has been overruled 
waives the plea on appeal. Railway 
Pass., ete., Mut. Aid, ete, Assoc... 
Robinson, 38 Ill. A. +111,- 113 {aff 
147 Ill. 138, 35 NE 168] (where a 
distincticn is Crawn between the rule 
at law and the rule in equity. ‘We 
are disposed to hold that in chancery 
practice the defendant should not be 
allowed to experiment in this way, 
and that if he chooses to answer 
after his plea is disallowed, and is 
defeated on the merits, he can not, 
on appeal, raise anew the question of 
jurisdiction of his person’’). 


74, Ewald v. Ortynsky, 78 N. J. 
Bq. 527, 79 A 270; Vail v. Osburn, 
14 “Pa. Vo80 84> Ag dllb. See also 


Process [32 Cyc 531 et seq]. 

[a] Rule applied.—(1) Plaintiff 
may move to set aside defective 
service and have a new writ against 
defendant. Ewald v. Ortynsky, 78 
N. J. Eq. 527, 79 A 270 (allowed 
after replication to plea to jurisdic- 
tion). (2) A defect in the ordér 
for extraterritorial service may be 
cured by amendment after a prelimi- 
nary injunction has been granted and 


continued, ‘and after answer filed. 
Vail: vi Osburn, 174, Pa. 580s) 34) A: 
obSn 


75. Appearance generally see Ap- 
pearances 4 C. J. p 1312. 


76. I Daniell Ch. Pr. p 679. 
77. I, Daniell. Ch.-Pr, ec 7, 8: 
78. Decree pro confesso or by de- 


fault see infra §§ 937-963. 
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equity are in general the same as at law.7® 
pearance waives defects in process or the service 
An order giving leave to appear and 


vhereof.*° 


VII. 
[§ 374] A. General Rules. 


as applicable.*® 


which may be sought and given,*® 


in the matter of form is never allowed to prejudice 
any party,°° provided the case made is right in sub- 


79. Pickard v. Henry, 30 Pa. Co. 
173; Mulholland v. Flannery, 11 
Kulp (Pa.) 181. See also Appear- 
anees 4 C. J. p 1312. 

[a] New appearance after amend- 
ment of bill is not necessary. 
Cunningham y. Pell, 6 Paige (N. Y.) 
655 


[b] Where nonresidents appeared 
and answered the bill and an 
amended bill contained new matter, 
their status, as nonresidents in re- 
spect to the amended bill was not 
affected by their appearance to the 
original. Conrad vy. Buck, 21 W. Va. 
396 (holding that in absence of ap- 
peararce to the amended bill, such 
nonresidents had a statutory right 
to have the decree reheard). 

80. See supra § 372. 

Collateral attack on ground of un- 
authorized appearance see Judgments 
[23 Cye 1077]. 

81. New Jersey v. New York, 6 
Pet. (U. S.) 323, 8 L. ed. 414. 

82. Kerfoot v. Peo., 51 Ill. A. 409. 

88. Insular Dock ‘Co. v. Carlin 
Constr. Co., 8 Porto Rico Fed. 55. 

84. Glover v. Rainey. 2 Ala. 727; 
N. Dow Co. v. Dlist, 123 Ill, A. 364; 
Martin v. Kester, 46 W. Va. 438, 33 
SE 238. 

{a] When the bill is lost or ab- 
stracted from the files, another may 
be substituted, but if this is not 
done, the suit must be dismissed. 
Glover v. Rainey, 2 Ala. 727. 

85. Kerfoot v. Peo., 51 Ill. A. 409. 

86. Kerfoot v. Peo., 51 Ill. A. 409. 

87. Mitchell v. Mason, 65 Fla. 208, 
61 S 579. 


88. 1 Daniell Ch. Pr. p 466. 
89. Garrett v. Louisville, etc, R. 
CO rZoo Un Se SUS SO DC Et ioe Col rae 


ed, 242; 
Fed. 155, 


Du Pont v. Gardiner, 238 
151 CCA 605; Hutaw: Ice, 
etc., ‘Co. v. Eutaw, (Ala.) 79 S 609; 
Bolgiano v. Cooke, 19 Md. 375; 
Ridgely v. Bond, 18 Md. 433; Birely 
v. Staley, 5 Gill & J. (Md.) 432, 25 
AmD 303; Tiernan v. Poor, 1 Gill & 
J. (Mad.) 216, 19 AmD' 225; Small 
v. Owings, 1 Md. Ch. 363; Delcambre 
v. Delcambre, 210 N. Y. 460, 104 NE 
950; Townsend v. Bogert, 126 N. Y. 
370, 27 NE 555, 22 AmSR 835 [rev 
on other grounds 59 N. Y. Super. 
19, 12:NYS 461]; McCallum v. Grier, 


86 S. C. 162, 68 SH 466, 1388 AmSR 
1037. And see infra §§ 392, 405, 
425. 

90. Goodwin v. McGehee, 15 Ala. 
232; Miller v. Saunders, 18 Ga. 492; 
Dearing v. Charleston Bank, 6 Ga. 
681; Tiernan v. Poor, 1 Gill & J. 
(Ma.) 216, 19 AmD 225; Candee v. 


Tord 2. Nuevas coo; ot AmD 294. 
{a] Substance and not form is 

looked to by courts of equity.. Birely 

v. Staley, 5 Gill & J. (Md.) 432, 25 


A court of equity 
eannot obtain jurisdiction,*? try the cause,®* nor 
grant relief §* without proper pleadings, in writ» 
ing,®> and the extent of the jurisdiction of the court 
is determined by the contents of the pleadings.®® 
All the pleadings should be characterized with cer- 
tainty, clearness, and conciseness, in order that the 
point or points in controversy may be evolved and 
distinctly presented for decision.*? 
adhere to the rules of common-law pleading so far 
But the rules of pleading in equity 
are broader and more elastic than those at law, 
by reason of the inherent character of the relief 


EQUITY 


An ap- 
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answer by a day named is complied with by demur- 
ring within the time fixed.*+ 


EQUITY PLEADINGS GENERALLY 


It is well to 


and imispleading 


AmD 303. 
91. Tiernan’ vi\ Poor; ‘1 '1Gilli&. “3! 
(Md.) 216, 19 AmD 225; Burditt v. 


Grew, 8 Pick. (Mass.) 108; McHachin 
v. Stewart, 106 N. C. 336, 11 SE 274; 
Columbia Finance, etec., Co. v. Fier- 
baugh, 59 W. Va. 334, 53 SE 468. 

92. Tiernan v. Poor, 1 Gill & J. 
(Md.) 216, 19 AmD 225. 

93. U. S—vVigneron v. Auto Tire 
Saver Repair Kit Co., 171 Fed. 580. 

Ga.—Miller vy. Saunders, 18 Ga. 492. 

Ill.—Bauer Grocer Co. v. Zelle, 172 
Tll. 407, 50 NE 238; Burke v. Smith, 
15 Ill. 158; Aldrich v. Maher, 153 Ill. 
A. 413. 

Ind.—Cheek y. Tilley, 31 Ind. 121. 

Me.—W. R. Lynn Shoe Co. v. 
ne, etc., Co., 108 Me. 198, 79 A 
' Mass.—Page v. Franklin, 214 Mass. 
552, 101 NE 1084. 

Mich.—Hess vy. Final, 32 Mich. 515. 
See also Cheever v. Ellis, 144 Mich. 
477, 108 NW 390, 11 LRANS 296 
(amended bill designated in order of 
court as a supplemental bill). 

N. J.—Roche v. Hoyt, 71 N. J. Eq. 
323, 64 A 174 (aff 72 N. J. Eq. 947, 
73 A 1118}. 

Tenn.—Northman y. Liverpool, etc., 
Ens: Goth Tenn? Ch 322! 

Va.—Glenn v. Brown, 99 Va. 322, 
38 SE 189; Sayers v. Wall, 26 Gratt. 
(67 Va.) 354, 21 AmR 308. 

W. Va.—Columbia Finance, etc., 
Co. v. Fierbaugh, 59 W. Va. 334, 53 
SE 468. 

And see infra'§ 391. 

[a] Rule applied.—(1) Where mat- 
ter which should be introduced by an 
amended bill is presented by one mis- 
called a supplemental bill, the court 
will treat it as an amendment, Bauer 
Grocer Co. v. Zelle, 172 Ill. 407, 50 
NE 238; Cheek v. Tilley, 31 Ind. 121. 
(2) Such a misnaming of a bill can- 
not prejudice defendants after hear- 
ing on the merits. Hess v. Final, 32 
Mich. 515. 

94. Mayo v. Murchie, 3 Munf. (17 
Va.) 3858; Cleavenger v. Felton, 46 
W. Va. (249533 SH itis Skages! v. 
Mann, 46 W. Va. 209, 33° SE110; 
Sturm v. Fleming, 22 W. Va. 404. 

95. See Pleading [31 Cye 44 et seq 
and 79 et seq]. 

{a] In Missouri, under the’ prac- 
tice acts, the pleadings in equitable 
cases are to be in the same form as 
in cases at law. State v. Judges St. 
Louis Cir. Ct., 41 Mo. 574. 

96. Mayo v. Murchie, 3 Munf. (17 
Va.) 358; Cleavenger v. Felton, 46 
W. Va. 249, 338 SE 117; Skaggs v. 
Mann, 46 W. Va. 209, 33 SE 110; 
Sturm v. Fleming, 22 W. Va. 404. 

[a] The name and form are im- 
material; substance is all that is re- 
quired. Sturm v. Fleming, 22 W: Va. 


stance ®! and supported by proper evidence.°? A 
pleading in equity is taken for what it is in sub- 
stance, regardless of its form or the name given 
to it by the pleader.?* 
especially under the codes and practice acts in ef- 
fect in most jurisdictions,®® equity pleadings have 
been greatly simplified in form,®® and rigid and 
technical rules have been greatly relaxed.*? 

The federal equity rules expressly provide for 
abolishing technical forms of pleading in equity.°* 
And they further provide that errors and defects in 
the proceedings which do not affect the substantial 
rights of the parties must be disregarded at every 
stage of the proceedings.°®® 

Withdrawal of pleadings. 
pleadings is often a matter for the court’s disere- 


In modern equity practice,?* 


The withdrawal of 


404 [quot Cleavenger v. Felton, 46 
W. Va: 249, 33 SE 117; Skaggs: v. 
Mann, 46 W. Va. 209, 33 SE 110]. To 
same effect Columbia Finance, etc., 
Co. v. Fierbaugh, 59 W. Va. 334, 53 
SE 468. 

97. U. S.—Swift v. U. S., 196 U. S. 
375, 25 SCt 276, 49 L. ed. 518; U. S. 
v. United Shoe Mach. Co., 234 Fed. 
127; Ware-Kramer Tobacco Co. v. 
American Tobacco Co., 180 Fed. 160. 

Ala, a pendurent Vv. Sibley, 29 Ala. 
570. 

Tl. BoM anTor v. Sanche, 121 Ill. A. 
247 [rev on other grounds 223 Til. 


136, 79 NE 9] 

Mich. —Bigelow v. Sheehan, 150 
Mich. 507, 114 NW 389 (where all 
the parties and subject matter of a 
suit are before a court of equity, 
and the proofs show that a decree 
can be entered doing exact justice to 
all, technical defects in the plead- 
a will be overlooked). 

N. C.—McEachin v. Stewart, 106 
N. C. 336, 11 SE 274. 

Tenn. —State Vv. 
Oil Co., 120 Tenn. 86, 110 SW 565. 

Tex.—Barnes y. Central Bank, etc., 


Co; =(Cinws As) 1587 SW E72 
Va.—Mayo v. Murchie, 3 Munf. (17 
Va.) 358. 
W. Va.—Cleavenger v. Felton, 46 
W. Va. 249,°33 SE 117; Skaggs -v: 
Mann, 


46 W. Va. 209, 33 SE ‘$110; 
Sturm v. Fleming, 22 W. Va: 404. 

“When a pleading is substantially 
sufficient, it should be upheld. While 
the rights of parties in pleading 
should be carefully recognized and 
protected, merely captious and vexa- 
tious objections should not be toler- 
ated, much less encouraged. It is 
better and just to meet the merits of 
the matter in litigation as promptly 
as practicable.” McEachin vy. Stew- 
art; 106 N. C. 336, 342, ;110SH. 274: 

{a], Not like criminal indictments. 
—A bill in equity is not construed 
with the strictness formerly applied 
to criminal indictments, but it is to 
be taken to mean what it fairly con- 
veys to a dispassionate reader by 
fairly exact use of the English 
speechi> Switt [vs DUIUS i 196 ienSe 
375, 25° SCt 276, 49 L. ed. 518;) U.S: 
v. United Shoe Mach. Co., 234 Fed. 
127; Ware-Kramer Tobacco Co. v. 
American Tobacco. Co., 180 Fed. 160. 

98. Equity Rules (1912), rule 18. 
And see U. S. v. United Shoe Mach. 
Co., 234 Fed. 127; Williams v. Pope, 
215 Fed. 1000. 

99. Equity Rules (1912), rule 19. 
And see South Carolina Medical Soc. 
v. Gilbreth, 208 Fed. 899 (if a Dill 
can be viewed as one sort of a bill 
or other, that view will be adopted 
which best justifies the relief to 
which complainant is entitled). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion.! 


Printed pleadings. It is sometimes required that 
all the pleadings in a suit in equity shall be printed, 
unless counsel will certify that his client is by rea- 
son of poverty unable to pay for the same.2 
B. Signing, Certifying, and Verifying ? 
In the absence of 
statute or rule to the contrary,‘ it is usually re-- 
quired that all pleadings in equity, except disclaim- 
ers, and general replications,’ must. be signed by 
counsel.’ The rule holds also as to other papers, not 
teehnically pleadings, which are put in by counsel,® 
such as exceptions to an answer.®. If a bill is not 
signed it is open to demurrer,’° or it may be ordered 
to be taken from the files on motion made by the 
adverse party 11 or upon the court’s own motion.22 
In some jurisdictions the remedy is only by motion 
The defect may be waived 
Failure to sign cannot be | 


[§ 375] 


—l. Signing—a. By Counsel. 


and not by demurrer.!* 
by answering the bill.14 


1. Vicksburg v. Vicksburg Water- 
works Co., 202 U. S. 453, 26 SCt 660, 
50 L. ed. 1102, 6 AnnCas 253 (with- 
drawal of bill by intervener). 
; BRS aad of- answer see 

2. See statutory provisions and 
rules of courts; and Pittsburg Plate 
Glass Co. v. Myers, 18 Pa. Dist. 1017, 
86 Pa. Co. 61; and infra § 392. 

3. See generally Pleading [31 Cyc 
524 et seq]. 

4 See statutory provisions and 
court rules. 

5. Dickerson v. Hodges, 43 N. J. 
pauk 45, 10 A 111 (signed by defend- 
ant). ° 

‘6. Lea vy. Vanbibber, 6 Humphr. 
(Tenn.) 18 (put in by clerk or mas- 
ter); Allen v. Allen, 3 Tenn. Ch. 145, 
146 (‘a mere form neither prepared 
nor signed by counsel, in England’); 
Barton Suit Eq. p 146; 2 Daniell Ch. 
Pr. p 388. 

See cases infra this note. 

fa] Bills—Dwight v. Humphreys, 

8 F. Cas. No. 4,216, 3 McLean 104; 


infra 


Roach v. Hulings, 20 F. Cas. No. 
11,874,,5 Cranch C. C..637; Federal 
Equity Rules (1912), rule 24; St. 


Johns Co. vy. Triay, 
S 405 (signature required by rules 
of court); Bernier v. Bernier, 72 
Mich. 43, 40 NW 50; Eveland v. Ste- 
phenson, 45 Mich. 394, 8 NW 62; 
Hampton v. Coddington, 28 N. J. Eq. 
557; Davis v. Davis, 19 N. J. Eq. 180; 
Wright v. Wright, 8 N. J. Eq. 143; 
Partridge v. Jackson, 2 Edw. (N. Y.) 
520; Carey v. Hatch, 2 Edw. (N.Y.) 190; 
Gove v. Pettis, 4 Sandf. Ch. (N. Y.) 
403; Martin v. Palmer, 72 Vt. 409, 
48 A 655; Augir v. Warder, 74 W. 
Va. 103, 81 SE 708; Dever vy. Willis, 
42 W. Va. 365, 26 SE 176; Kirkley v. 
Burton, 5 Madd. 378, 56 Reprint 939; 
French v. Dear, 5 Ves. Jr. 547, 31 
Reprint 731. 

[b] Cross pills.— Foster Fed. 
Pract. (2d ed) § 172; 2 Smith Ch. Pr. 
el 


{c] Demurrers.—Graham_ v. El- 
mcre, Harr. (Mich.) 265; 2 Daniell 
Ch. Pr. p 77; Mitford Eq. Pl. p 170; 
Story Eq. Pl. §.461. ‘ 

[d] Pleas.—Simes v. Smith, 4 
Madd. 366, 56 Reprint 740; Barton 
Suit Eq. p 113; 2 Daniell Ch. bade 
p 211. ' ; 

[e] Answers.—Davis v. Davidson, 
7 F. Cas. No. 3,631, 4 McLean 136; 
Wall v. Stubbs, 2 Ves. & B. 354, 35 
Reprint 354; Barton Suit Eq. p 421; 
2 Daniell Ch. Pr. p 268; Mitford Eq. 
Pl. p 250. j 

{f] Beason for requirement.— (1) 
‘Signature of counsel is required as a 
guarantee of good faith that the 
pleading contains matter proper to 
be presented to the court. Davis v. 
Davidson, 7 F. Cas. No. 3,631, 4 Mc- 
Lean 136; St. Johns Co. v. Triay, 73 
Fla. 289, 74 S 405 (construing court 
rule); Shipman Eq. Pl. p 495; Story 


13 Ela. :289, ,74 


EQUITY 


Amendments. 


Hq. Pl. § 876. (2) The object is 
sometimes stated .to be, to hold coun- 
sel responsible for impertinence and 
scandal. Mitford Eq. Pl. p 47. 

{g] Sufficiency of signature.— 
(1) The signature should be by 
counsel and not merely in the 
name of counsel. Davis v. Davis, 19 
N. J. Eq. 180. (2) A printed or 
typewritten signature of counsel is 
insufficient. Nightingale v. Oregon 
Cent. R. Co., 18 F. Cas. No. 10,264, 
2 Sawy. 338; U. S. v. John fi Est., 
Ltd., 3 Hawaii Fed. 575; Eveland v. 
Stephenson, 45 Mich. 394, 8 NW 62. 
(3) Signature in the firm name of 
two counselors who are partners is 
sufficient. Hampton v. Coddington, 
28 NEVSe Hg. bouee4) AS pill bya 
corporation, signed by counsel, need 
not have the corporate seal annexed. 
George’s Creek Coal, etc., Co. v. Det- 
mold, 1 Md. Ch. 371; Washington 
Nat. Bldg., ete., Assoc. v. Buser, 61 
W. Va. 590, 57 SE 40; Moundsville v. 
Ohio River R. Co., 37 W. Va. 92, 16 
SE 514, 20 LRA 161. (5) It is suf- 
ficient if the signature appears on 
the back of the bill. Dwight v. 
Humphreys, 8 F. Cas. No. 4,216, 3 
McLean 104; Litton v. Armstead, 9 
Baxt. (Tenn.) 514. (6) A demurrer 
signed by solicitors who have not 
appeared in the cause may be treated 
as without signature and aS a nullity. 
Graham v. Elmore, Harr. (Mich.) 
265. (7) A signature to a notice to 
defendant required by rule of court 
is sufficient as signature to Dill. 
Everhart v. Everhart, 3 LuzLegReg 
(Pai) 55: 

{h] Counsel or solicitor.—In_ the 
courts of this country, both federal 
and state, there is usually no sub- 
stantial distinction between counsel 
and solicitors; and a bill signed by 
a person regularly admitted to prac- 
tice in the court is sufficient. Stin- 
son v. Hildrup, 23 F. Cas. No. 13,459, 


8 Biss. 376; Tampa, ete., R. Co. v. 
Anderson, 55 Fla. 866, 46 S 594; 
Tampa, ete., R. Co. v. Harrison, 55 


Fla. 810, 46 S 592; Eveland v. Ste- 
phenson, 45 Mich. 394, 8 NW_ 62; 
Henry v. Gregory, 29 Mich. 68; Free- 
hold Mut. Loan Assoc. v. Brown, 28 
N. J. Eq. 42. 

[i] Signature for some plaintiffs.— 
Where suit is brought in the name 
of several plaintiffs, the bill will be 
regarded as the bill of those only for 
whom it is signed by counsel. U. S. 
vy. John Ili Est., Ltd., 3 Hawaii Fed. 
575. See also Chapman vy. Banker, 
etc., Pub. Co., 128 Mass. 478 (where 
the bill was signed by only a part 
of complainants). ; 

{ij] Omission of the signature 
from an answer will not invalidate 
the decree. Sears v. Hyer, 1 Paige 
(N. Y.) 4838. 

[k] Where plaintiff sues in person 
it seems doubtful if the bill need be 
signed by counsel, the signature of 
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remedied after the bill has been filed, except under 
an order of the court.1 
proper case, grant leave to sign '® without costs,!7 
even after a motion to strike the bill from the files on 
account of the defect.1§ 
counsel may be taken from the files.1® 


But the court will, in a 


An answer not signed by 


The usual practice is for counsel 


nts where they are substantial.?° 

Under the federal eyuity rules every pleading 
must be signed individually by one or more solici- 
tors of record, and such signatures are considered 
as a certificate by each solicitor that he has read 
the pleading signed by him, that there is good 
ground for the same, and that the pleading does 
not contain scandalous matter and is not inter- 
posed for delay.?} ; 

[§ 376] b. By Parties. 
need not be signed by plaintiff,2? but it is sometimes 
done,** and in some jurisdictions is the usual prac- 


As a general rule bills 


the party himself being probably 
sufficient. Hoffman Ch. Pr. p 97 
{(1] In Alabama it is not neces- 


sary that an answer be signed by 
counsel, as every person has the 
constitutional right to defend any 
suit against himself by himself or 
counsel. May v. Williams, 17 Ala. 23 

8 Cross vy. Cohen, 3 Gill (Md.) 
257 (exceptions to competency of 
witness or admissibility of evidence 
required by statute). 

9. Hitchcock v. Rhodes, 42 N. J. 
Eq. 495, 8 A 317; Yates v. Hardy, 
Jac. 223, 4 EngCh 223, 37 Reprint 
833; Candler v. Partington, 6 Madd. 
102, 56 Reprint 1031. 

10. U. S.—Dwight v. Humphreys, 
8 F. Cas. No. 4,216, 3 McLean 104. 

Ala.—Winkleman y. White, 147 
Ala. 481, 42 § 411. 

N. J.—Wright v. Wright, 8 N. J. 
Eq. 143. 

W. Va.—Dever vy. Willis, 42 W. Va. 
365, 26 SE 176. 

Eng.—Kirkley yv. Burton, 5 Madd. 
378, 56 Reprint 939. : 

ll. Roach v. Hulings, 20 F. Cas. 
No. 11,874, 5 Cranch C. C. 637; Eve- 
land y. Stephenson, 45 Mich. 394, 8 
NW 62; Partridge v. Jackson, 2 Edw. 
(N. Y.) 520; Carey v. Hatch, 2 Edw. 
(N. Y.) 190; Gove v. Pettis, 4 Sandf. 
Ch. (N. Y.) 403; Dillon v. Francis, 
Dick. 68, 21 Reprint 193; Yates ‘v. 
Hardy, Jac. 223, 4 EngCh 223, 37 Re- 
print 833; French v. Dear, 5 Ves. Jr, 
547, 31 Reprint 731. 

12. French vy. Dear, 5 Ves. Jr. 547, 
31 Reprint 731. . 

13. Gove y. Pettis, 4 Sandf. Ch. 
(N. Y.) 403. Everhart v. Everhart, 
3 LuzLegReg (Pa.) 55. 

[a] Reason for rule.—‘“It is a 
matter of practice, not of pleading.” 
Gove v. Pettis, 4 Sandf. Ch. (N. Y.) 


403, 404. 


14. Winkleman y. White, 147 Ala. 
481, 42 S 411; Turner vy. Jenkins, 79 
Ill. 228; Hatch v. Eustaphieve, Clarke 
CNET G3e 


15. Partridge v. Jackson, 2 Edw. 
GN: ¥3)) 5205 : 
16. Dwight v. Humphreys, 8 F. 


Cas. No. 4,216; 3 Mclean 104; Carey 
v. Hatch, 2 Edw. (N. Y.) 190; Kirk- 
ley v. Burton, 5 Madd. 878, 56 Re- 
print 939. 

Sill v. Ketchum, Harr. (Mich.) 


(N. 


Littlejohn v. Munn, 3 Paige 
(N. Y.) 280. 
(6th Am. 


20. 1 Daniell Ch. Pr. 
ed) p 313. 

21. Equity Rules (1912), rule 24. 
22. Fichtel vy. Barthel, 173 Fed. 
489; Ellas v. Lockwood, Clarke (N. 
Y.) 811; Swan v. Newman, 3 Head 
(Tenn.) 288. 

23. Eveland v. Stephenson, 45 
Mich. 394, 8 NW. 62: Johnson. v. 
Johnson, Walk. (Mich.) 309; Augir 


ee v. Hatch, 2 Edw. 
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tice.?4 


to. the petition or bill.?® 


some authorities.*? 


court.3+ 


defendant, where such 


v. Warder, 74 W. Va. 103, 81 SE 708. 

24. Carleton v.' Rugg, 149 Mass. 
550, 22 NE 55, 14 AmSR 446, 5 LRA 
193; Chapman y. Banker, etc., Pub. 
Co., 128 Mass. 478; Taunton v. Tay- 
lor, 116 Mass. 254. (signed by mayor 
when suit brought in. name of the 
city): 

[a] Attorney in fact may sign. 
Burns v. Lynde, 6 Allen (Mass.) 305. 

25. Johnson v. Johnson, Walk. 
(Mich.) 309; Augir v. Warder, 74 W. 
Va. 103, 81 SE 708. 

26. See statutory provisions and 
court rules. 

{a] In New Jersey the signature 
of either defendant or counsel is suf- 
ficient. Tynan v. Warren, 53 N. J. 
Kg ols. 331 ~Ae508 [reve ony other 
grounds 54 N. J. Hq. 402, 34 A 1065]; 
Dickerson v. Hodges, 43 N. J. Eq. 45, 
10 A 111; Freehold Mut. Loan Assoc. 
v: Brown, 28 N. J. Eq.. 42. 

{b] Under the federal equity rules 
(1) an answer signed by a solicitor 
need not be signed nor vyerified by 
defendant. Kinney vy. Rice, 238 Fed. 
441. (2) Prior to the new equity 
rules the practice was to require de- 
fendant to sign and verify his an- 
swer. Kinney v. Rice, supra. (3) 
An answer to a bill of discovery is 
not now required to be signed and 
sworn to by defendant. Kinney v. 
Rice, supra. 

27. Denison v. Bassford, 7 Paige 
(N. Y.) 370; Harding v. Harding, 12 
Ves. Jr. 159, 33 Reprint 62; Bayley v. 
De Walkiers, 10 Ves. Jr. 441, 32 Re- 
print 916; - v. Gwillim, 6 Ves. Jr. 
285, 31 Reprint 1054; — v. Lake, 
6 Ves. Jr. 171, 31 Reprint. 996; Cross- 
man vy. Hanington, 26 N. B. 588. 

28. Fla.—King v. Bell, 54 Fla. 568, 
45.S 488; Ballard v. Kennedy, 34 Fla. 
483, 16 S 327. See also Ocala v. An- 
‘derson, 58 Fla. 415, 50 S 572 (an 
answer without signature, seal, or 
verification by or for defendant, a 
corporation, may be treated as a 
nullity). 

Ill.—Fulton County vy. Mississippi, 
Quer ap OOrge aut Ly oot. 

Iowa.—Van Valtenburg v. Alberry, 
10 Iowa 264. 

-Mich.—Kimball v. Ward, Walk. 439. 

N. Y.—Denison vy. Bassford, 7 
Paige \370;, Farmers’..L. .&-T.: Cos _v. 
Jewett, 3 Ch. Sent. 53. 

Tenn.—Johnson y. Murray, 12 Lea 
109; Cook v. Dews, 2 Tenn. Ch. 496. 

W. Va.—tTeter v. West Virginia 
Cent., ete., R. Co;, 35. W. Va. 4388, 14 
SE 146. 

Eng.—Bayley v. De Walkiers, 10 
Ves. Jr. 441, 82 Reprint 916. 

N. B.—Crossman y. Hanington, 26 
N. B. 588. 

[a] Signature to affidavit of veri- 
fication is a sufficient signature of 
the answer. Ballard v. Kennedy, 34 
Fla. 483, 16 S 327; Fulton County v. 
Mississippi, ete., R. Co., 21 Ill. 338; 
Teter v. West Virginia Cent., etc., 
R. Co., 35 W. Va. 433, 14 SE 146. 

[b] Attorney in fact may sign. 


The signature of plaintiff to the affidavit 
verifying a petition or bill is a sufficient signature 
Except when it is other- 
wise provided by statute or rule of court,?° or unless 
under special circumstances the court directs it to 
be received without a signature,?’ an answer must 
be signed by defendant answering,?* even when the 
oath to the answer has been waived, according to 
In such a ease, according to 
others, however, if the answer is signed by counsel, 
it is sufficient,?° or at most the failure of defend- 
ant to sign is an irregularity, curable by leave of 
Where several defendants file an answer 
it should be signed by each of them.*? 
may be stricken from the files, when not signed by 
signature 


EQUITY 


- by defendant.** 


[§ 377] 2. 


An answer [§ 378] 


is required.** 
Dumond vy. Magee, 2 Johns. Ch. (N. 
Y.) 240. 

{c] Defendant’s name signed by 


counsel.—It is not necessary that de- 
fendant sign his own name. It may 
be Signed by counsel for him. Ful- 
ton County v. Mississippi, etc., R. Co., 
21 Ill. 388; Hatch v. Hustaphieve, 
Clarke (N. Y.) 63. 

{d] Signature after objection.— 
Where defendant has neglected to 
sign his answer, the court may per- 
mit him to affix his signature aiter 
objection has been made. Holton v. 
Guinn, 65 Fed. 450. 

29. King v. Bell, 54 Fla. 568, 45 S 
488; Kimball v. Ward, Walk. (Mich.) 
439 (decided prior to rule); Denison 
v., Bassford, 7 Paige (N. .Y.) 370; 
Farmers’ L. & T.:Co. v. Jewett, 3 Ch: 
Sent. (N. Y.) 53. 

Hertz, 13 lea 


30. Stadler v. 

(Tenn.) 315. See also O’Donnell v. 
St. Clair Cir. Judge, 146 Mich. 442, 
109 NW 769 (under rule of court). 

81. Stadler v. Hertz, 13 Lea 
(Tenn.) 315; Jones v. Carper, 2 Tenn. 
Ch. 626. 

32. Bailey Washing Mach. Co. v. 
Young, 2 F.:Cas. No. 751, 1 Bann. & 
A. 362, 12 Blatchf. 199; Fulton Bank 
v. Beach, 2 Paige (N. Y.) 307. 

33. King v. Bell, 54 Fla. 568, 45 S 
488; Fulton County v. Mississippi, 
ete.;; Ry Co, 21. Illi ::338:) Bernier: wz 
Bernier, 72 Mich. 43, 40 NW 50; Kim- 
ball v. Ward, Walk. (Mich.) 439. 

[a] The answer of a corporation 
may be stricken from the files when 
it is not signed by its chief officer, 
or the seal is not atached. Fulton 
County v. Mississippi, ete., R. Co., 21 
Hises3'8e 

34. Bernier v. Bernier, 72 Mich. 
43, 40 NW 50; Fulton Bank vy. Beach, 
2 Paige (N. Y.) 307. 

35. Dickerson vy. Hodges, 43 N. J. 
Eq. 45, 10 A 111. 

86. Hathaway v. Scott, 
CN: “Yo;) S783 

387. Graham v. Elmore, Harr. 
(Mich.) 265; 1 Daniell Ch. Pr. (6th 
Am. ed) p 590; Story Eq. Pl. p 461. 

38. See statutory provisions and 
court rules; and Wilson vy. Mitchell, 


11 Paige 


43 Fla. 107, 30 S 703 (certificate 
and affidavit to plea); Taylor v. 
Brown, 32 Fla. 334, 13 S 957; Mill 


River Loan Fund Assoc. v. Claflin, 9 
Allen (Mass.) 101; Redrow v. Sparks, 
75 N. J. Eq. 398, 72 A 442; Resnick 
v. Campbell, 68 N. J, Eq. 348, 59 A 
452; Hoagland v. See, 40 N. J. Hq. 
469, 3 A 518; Cooley v. Hatch, 91 Vt. 
128, 99 A 784, 

{a] Federal equity rules.—(1) 
Under former equity rules certifi- 
cates by counsel to certain pleadings 
were required. Sheffield Furnace Co. 
v.. Witherow, 149 U.S. .574, 13° SCt 
936, 37 L. ed. 853; Central Nat. Bank 
v. Connecticut Mut. L. Ins. Co., 104 U. 
S. 54, 26 L. ed. 693; Phcenix-Buttes 
Gold Min. Co. v. Winstead, 226 Fed. 
855; Stephens v. Gall, 179 Fed. 938; 
Bryant Bros. Co. vy. Robinson, 149 
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Plaintiff may waive signature; and where, after an 
answer defective in this respect is filed, plaintiff 
files a replication, this is evidence of such waive 
A disclaimer must be signed by the disclaiming de- 
fendant, and his signature should be attested.*° An 
affidavit or petition must be signed by the person 
swearing thereto.*° 


rst 


A demurrer need not be signed 


Certifying. A formal certificate of 
good faith is sometimes required of counsel instead 
of that implied by signature alone.** 
this regard may be waived by failure to make apt 
and timely objection.*® 

3. Verifying—a. 
sence of statute or rule of court requiring verifica- 
tion,t! as a general rule neither a bill in equity * 


A defect in 


Bills.4°°. In the ab- 


Fed. 321, 79 CCA 259; Dupree v. Leg- 
gett, 124 Fed. 700; American Steel, 
ete.,. Co. v. Wire Drawers’, etc., 
Unions Nos. 1 & 3, 90 Fed. 598; Mc- 
Gorray v. O’Connor, 87 Fed. 586, 31 
CCA 114 [aff 79 Fed. 861]; Preston 
v. Finley, 72 Fed. 850; Secor v. Sin- 


gleton, 9 Fed. 809, 3 McCrary 2380; 
Goodyear v. Toby, 10 F. Cas. No. 
5,585,..6. Rilatchf. 130." Garciaw-v- 
Nevarez, 1 Porto Rico Fed. 226. (2) 


Under the present equity rules sig- 
nature by solicitor is deemed a cer- 
tificate that he has read the pleading 
so signed by him; that there is good 
ground for the same; that it contains 
no scandalous matter; and that it is 
not interposed for delay. Equity 
Rules (1912), rule 24. 

[b] In Pennsylvania, counsel! must 
certify that, in his opinion, plaintiff 
has no adequate remedy at law. 
Thomas v. Hall, 2 Pearson 64; Ever- 
hart v. Everhart, 3 LuzLegReg 55; 
Bachman y. Hinhorn, 5 WklyNC 250 
(this requirement does not apply in 
the case of a bill for a partnership 
accounting). 

39. Keenjsyv. Jordans :13 “Rial 32% 
(failure to so certify a demurrer 
must be taken advantage of by mo- 
tion to strike or it is waived); Nel- 
son v. Ferdinand, 111 Mass. 300 (the 
objection that a demurrer is not ac- 
companied by such certificate can- 
not be taken after the case has been 
reserved on bill and demurrer). 

40. Bills for discovery see Dis- 
covery § 27. 

Bills of interpleader see 
pleader [23 Cyc 24], 

In proceeding for examination de 
bene eSse see Depositions § 56 et seq. 

In suit upon lost instrument see 
Lost Instruments [25 Cye 1622 et 


Inter- 


seq]. 
41. See statutory provisions and 
court rules; and Brown v. Woods, 


6 J. J. Marsh. (Ky.) 11; Daschke v. 
Schellenberg, 125 Mich. 216, 84 NW 
67; Brown v. Mesnard Min. Co., 105 
Mich. 653, 68 NW _ 1000; Lebanon 
Tp. v. Burch, 78 Mich. 641, 44 NW 
148; Veeder yv. Moritz, 9 Paige (N. 
Y.) 371; Gove vy. Pettis, 4 Sandf. Ch. 


(N. Y.) 403; Barringer v. Andrews,. 
58 N. C. 348% 
{a] In Alabama a bill for dis- 


covery of assets must be sworn to. 
Kinney v. Reeves, 142 Ala. 604, 39 
S 29 (by agent or attorney); McKis- 
sack v. Voorhees, 119 Ala. 101, 24 
S 523; Sweetzer v. Buchanan, 94 Ala. 
574, 10 S 552; Lawson v. Warren, 89: 
Ala.. 584, 8 S 141. 

42. U. S.—Fichtel v. Barthel, 173 
Fed. 489; Chase EPlectric Constr, Co. 
v. Columbia Constr.. Co., 136 Fed. 
699; Hughes v. Northern Pac. R. Co., 
18 Fed. 106, 9 Sawy. 313; National 
‘Hay Rake Co. v. Harbert, 17 F. Cas. 
No. 10,044, 2 WklyNC (Pa.) 100. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Maryland Casualty Co., 167 Ala. 
557, 52 S 751; Hall v. McKeller, 155 
Ala. 508, 46 S 460; Lamar, ete., Drug 


Co. vy. Jones, 155 Ala. 474, 46 S 763; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, .— 
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§ 378] ° 


nor an amendment. thereto 42 


fied.45 


_A supplemental bill setting forth matter newly 
diseovered or which could not have been introduced 
originally, or by way of amendment into the original 
bill, must be verified by affidavit or other satis- 
factory proof;*® but a supplemental bill which 


makes no material addition to the 


simply amplifies it, need not be verified.#7 
_ Accross bill not under oath does not stay proceed- 
ings on the original bill,’ and where a rule of court 
requires a bill to be verified, affirmative relief can- 
not be granted upon an answer claiming the right 
of a cross bill which is not verified.*® 
Form and requisites of verification. 
form of verification is to the effect that the party 
verifying has read the bill subscribed by him, or 


has heard it read, and knows the 


and that the same is true of his own knowledge ex- 


Montgomery Iron Works v. Capital 
tN Ins .GOvalen Ala eves: mis4us 
Reson erome v. Jerome, 5 Conn. 

Ill.—Labadie v. Hewitt, 85 Ill. 341. 

Iowa.—Porter .v. Moffat, Morr. 153. 

Me.—Frost v. Frost, 63 Me. 399; 
Baker v. Atkins, 62 Me. 205. 

pLaee: yPUEne v. lLuiynde, 6 Allen 
305. 

Mich.—Shaw v. Tabor, 146 Mich. 
544, 109 NW 1046; Robinson vy. Baugh, 
31 Mich. 290; Moore v. Cheeseman, 
23 Mich. 332; Atwater v. Kinman, 
Harr. 243. 

Miss.—Waller v. Shannon, 58 Miss. 
500; Matthews v. Sontheimer, - 39 
Miss. 174. 

Mo.—Fisher vy. Patton, 134 Mo. 32, 
33 SW 451, 34 SW 1096. 

N.- J.—In re Ungaro’s Will, 88 N. J. 
Eq. 25, 102_-A 244; Schuler v. South- 
ern fron, etc., Co., 77 N. J. Eq. 113, 
76 A 239. 

Tenn.—McCamy v. Key, 3 Lea 247. 

Wis.—Carman v. Hurd, 1 Pinn. 619. 

43. Chase Electric Constr. Co. v. 
Columbia Constr. Co., 136 Fed. 699. 

44. . S—Fichtel v. Barthel, 173 
Fed. 489; Hughes y. Northern Pac. 
R. Co., 18 Fed. 106, 9 Sawy. 3138. 

Ga.—Boykin v. Epstein, 87 Ga. 25, 
130 SE 5: i 

Mich.—Wardle v. Cummings, 86 
Mich. 395, 49 NW 212, 538. 


N. J.—In re Ungaro’s Will, 88 N. 
J. Eq. 25, 102-A 244. 
Tex.—Johnson v. Daniel, 25 Tex. 


Civ. A. 587, 68 SW 1032. 
And see Injunctions [22 Cyc 931]; 
Ne Exeat [29 Cyc 392]; Receivers [34 
e 130]. 5 
aire Lebanon Tp. v. Burch, 78 Mich. 
641, 44 NW 148; Bernier v. Bernier, 
72 Mich. 43, 40 NW 50; Moore v. 
Cheeseman,. 23 Mich. 332; Alston v. 
Jones, 3 Barb. Ch. (N. Y.) 397; Shaw 
vy. Coster, 8 Paige (N. Y.) 339, 35 
AmD 690; Lansing v. Pine, 4 Paige 


GNawi Yu) 6395) Loynch. rv. Willard, 6 
onns pe Ohv CN. Y.)) ia42: 

46. Pedrick v. White, 1 Mete. 
(Mass.) 76. 

47. Hart v. Conolly, 49 La, Ann. 
1,587, 22 S 809. 

48. Van Valtenburg v. Alberry, 10 


Jowa 264; Talmage vy. Pell, 9 Paige 
CNG) LO: 4 ; ‘ 
49. Harrison v. Harrison, 94 Mich. 
559, 54 NW 275, 34 AmSR 364; Ber- 
nier v. Bernier, 72 Mich. 43, 40 NW 
50 [rev on other grounds 147 U. S. 
242, 13 SCt 244, 37 L. ed. 152]. 
50. Waiwaiole v. Kulaea, 22 Ha- 
waii 651; 3 Daniell Ch. Pr. (6th Am. 
ed) p 2171; 1 Barbour Ch. Pr. p 44, 
SCAR CA R= 77 al 


need be verified. 
Where, however, preliminary relief is sought upon 
the bill, pending the suit, it must be verified.4¢ And 
where a particular allegation is inserted in a bill for 
the purpose of transferring the jurisdiction from a 
court of law to a court of equity, the bill, or rather 
that particular allegation in the bill, must be veri- 


EQUITY 


should be so.52 


original bill, but 


The usual 


contents thereof, 


51. Siegmund v. Ascher, 37 Iil. 
A, 122; Reboul v. Behrens, 5 La. 79; 
Triebert v. Burgess, 11 Md. 

5@. Schilcer v. Brock, 
626, 27 S 4738; Pollard vy. Southern 
Fertilizer Co., 122 Ala. 409, S) 
169; McKissack v. Voorhees, 119 Ala. 
101, 24 S 523; Burgess v.. Martin, 
111 Ala. 656, 20 S 506; Hovnanian 
v. Bedessern, 63 IH. A. 353. But see 
Triebert v. Burgess, 11 Md. 452 
(an affidavit, to a bill for an injunc- 
tion, ‘‘that the facts stated in the 
bill are true to the best of his 
(complainant’s) kncwledge and _ be- 
lief,’ is sufficient). . 


53. Schilcer v. Brock, 124 Ala. 
626, 27 S 473; Pollard v. Scuthern 
Fertilizer Co., 122 Ala. 409, 25 S 


169; McKissack v. Voorhees, 119 Ala. 
101, 24 S 5238; Burgess v. Martin, 111 
Ala. 656, 20 S 506. 

54 Blake Crusher Co. v. Ward, 3 
F, Cas. No. 1,505; Christian Hospital 
|v. Peo., 223 lll, 244, 79 NE 72. 
| [a] Rule applied.—If the affidavit 
is that the bill is true to the knowl- 
edge of the deponent “except as to 
matters stated on information and 
belief’ it is insufficient, because that 
leaves to conjecture what is so stat- 
ed. It should be ‘except as to those 
matters therein stated to be on in- 
formation and belief,’ for by that 
form the manner of statement in the 
bill is made the test, and the oath 
is certain. Metz v. Brodfuehrer, 198 
Ill, A. 587; Stephenson v. Porter, 191 
Ill. A. 303; Grabarski v. Stankowicz, 
179 Lil; A.- 45; Parish v., Vance, 110 
Tll. A. 50; Chicago Exhibition Co, v. 
Illinois State Bd. of Agriculture, 77 
Til. A. 339; Earle v. Earle, 60 Ill. A. 
360; Werner Co. v. Miamisburg First 
Nat. Bank, 55 Ill. A. 321; Stirlen v. 
Neustadt, 50 Ill. A. 378; Brabrook 
Tailoring Co. v. Belding, 40 Ill. A. 
326; Siegmund v. Ascher, 387 Ill. A. 
122; Deimel v. Brown, 35 Ill. A. 303 


fatty, 136 Tl.) 586). 2%) NE 44Aq. 
55. Pollard v. Southern Fertilizer 
Go., 122 Ala. 409, 25 S 169; Globe 


Iron Roofing, etc., Co. v. Thacher, 87 
Ala. 458, 6 S 366; Dennis v. Coker, 
34 Ala. 611; Orleans Bank vy. Skinner, 
9 Paige (N. Y.) 305; Pitt County 
Justices v. Cosby, 58 N. C. 254. 

{a] Form.—The oath of an agent 
or attorney who verifies a bill should 
state that he has read,the bill, or has 
heard it read and knows the contents 
thereof, and that the same is true 
of his own knowledge, except as to 
the matters which are therein stated 
to be on the information and belief 
of complainant,/and as to those mat- 
(ters he believes it to be true. Orleans 


124 Ala. | 
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cept as to matters which are therein stated to be 
alleged on information and belief, and that as to 
those matters he believes it to be true.5° 
fication of a bill in equity should be such as to sub- 
ject the party making it to a prosecution for per- 
jury in case the matter sworn to proves to be false.*4 
Where averments 


The veri- 


are positive, the verification 
When they are upon information 


and belief, the verification should embrace both the 
facts that the affiant has been informed and be- 
lieves them to be true either in terms or by affirm- 
ing positively that the facts alleged in the bill are 
true as therein stated,®? and it must appear clearly 
what allegations are sworn to positively and what 
on information and belief,*4 
agent or attorney should be in the same manner as 
if by plaintiff himself, stating the matters within 
the personal knowledge of the agent or attorney 
positively, and those which are known to him only 
from information of others upon the knowledge and 
belief of the plaintiff.5® 

By whom verified. The verification should be 
made by the oath either of plaintiff,®°* or of some 
person, other than plaintiff on his behalf, who knows 
the facts *’ as plaintiff’s agent or attorney.5$ 


A verification by an 


One 


Bank v. Skinner, 9 Paige (N. Y.) 
305; Pitt County Justices yv. Cosby, 
58 N. C. 254, 

_ [b] Stating agency.—Where a bill 
is verified by complainant’s agent 
who is not also a solicitor of com- 
plainant, the jurat should state the 
person verifying to be the agent of 
complainant; but where it is veri- 
fied by the oath of complainant’s so- 
licitor, the court will take notice of 
that fact from the records and pro- 
ceedings in -the cause. Bergh v. 


Poupard, Walk. (Mich.) 5. 


56. Hallett v. American Law Book 
Co., 40 Mise. 652, 83 NYS 110; Alston 
ve Jones, vst BarbswCh, (CN oe) 8972 
Lynch v. Willard, 6 Johns. Ch. (N. 
Y.) 342; Matter of Howell, 2 Redf. 
Surr. (N. Y.) 299; Hook v. Dorman, 
1 Sim. & St. 227, 1 EngCh 227, 57 
Reprint 92. 

57. Reed v. Ryburn, 23 Ark. 47; 
Mathews v. Cody, 60 Ga. 355; Tal- 
mage v. Pell, 9 Paige (N. Y.) 410; 
Alston v. Jones, 3 Barb. Ch. (N. Y.) 
397; Leftwick vy. Hamilton, 9 Heisk. 
(Tenn.) 310. 

[a] The next friend of a plaintiff 
may verify. Reed v. Ryburn, 23 Ark. 
47; Leftwick v. Hamilton, 9 Heisk. 
(Tenn.) 310. 

58. U. S.—In re Goldberg, 117 Fed. 
692; Blake Crusher Co. vy. Ward, 3 
F. Cas. No. 1,505; Woodworth y, Ed- 
wards, 30 F. Cas. No. 18,013, 3 Woodb. 


& M, 120. 

Ala.—Kinney y. Reeves, 142 Ala, 
604, 39 S 29. 

Ga.—Alspaugh v. Adams, 80 Ga. 


345, 5 SEH 496; Bunswick y. Finney, 
54 Ga. 317. . 


Md.—Salmon y. Clagett, 3 Bland 
125; Binney’s Case, 2 Bland. 99; 
Jones v. Magill, 1 Bland 177. 


Mich.—Bergh vy. Poupard, Walk. 5. 
Miss.—Matthews v. Sontheimer, 39 
Miss. 174. 

Nebr.—Cropsey v. Wiggenhorn, 3 
Nebr, 108. 
N. J.— Youngblood vy. Schamp, 15 
J. Hq. 42. 
N. Y.—Wooster Bank vy. Spencer, 
Clarke 386; Hatch vy. Eustaphieve, 
Clarke 63;:Sizer v. Miller, 9 Paige 
605; Orleans Bank v. Skinner, 9 Paige 
305; Matter of Howell, 2 Redf. Surr. 
299% 

N. C.—Pitt County Justices v. Cos- 
by, 208 NS C25 
Tex.—Edrington vy. Allsbrooks, 21 
Tex. 186. : 

[a] Rule applied.—(1) A creditor’s 
bill may be sworn to by an attorney 
who conducted the proceedings at 
law, where the creditor resides at a 
distance. Sizer v. Miller, 9 Paige 


N. 
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of two joint plaintiffs may alone verify.°° 

Time for verification. According to the practice 
at one time the affidavit in support of a bill could 
not be sworn to until after the bill was filed;°° but 
according to the present practice an affidavit is or- 
dinarily made before the bill is filed, and is annexed 


to and filed with the bill. 
Curing defect. 


appellate court.®* 


Waiver. A failure to verify a bill © or an amend- 
ment thereto © is waived by demurring. 
Where the original bill is sworn 
to, an amendment which contains substantial mat- 
ter, and is not a mere formal amendment, must be 
verified to the same extent as the original bill,®’ but 
an amendment as to a mere matter of form °® or 
one which only enlarges and amplifies a statement in 
The prayer of the 
bill may be amended and a new party added with- 


Amendments. 


the bill °° need not be verified. 


(N. Y.) 605. (2) A clerk of the at- 
torney who recovered the judgment 
has been permitted to verify. Woos- 
ter Bank v. Spencer, Clarke (N. Y.) 


386. 
59. Reed v. Ryburn, 23 Ark. 47; 
Metz v. Brodfuehrer, 198 Ill. A. 587. 


See also Ewing v. Lamphere, 147 
Mich. 659, 111 NW 187, 118 AmSR 
563 (the verification of a bill to set 
aside an order of the probate court 
by one or more complainants, al- 
though not by all, is sufficient). 

Partnership verification see Part- 
nership [30 Cye 583]. 

60. Walker v. Fletcher, 1 Phil. 115, 
19 EngCh. 115, 41 Reprint 574; 3 
Daniell Ch. Pr. p 1890; 1 Smith Ch. 
Pr? pe195. 

61, Youngblood v. Schamp, 15 N. 
J. Eq. 42. See Pleading [381 Cyc 


6a. Hall vy. McKeller, 155 Ala. 508, 

46 S 460. 
' 68. Shannon v. Fechheimer, 76 Ga. 
86; Hughes v. Feeter, 18 Iowa 142. 


64. Stirlen v. Neustadt, 50 Ill. A. 
378. 
65. Chicago v. Banker, 112 Ill. A. 


94; Keach v. Hamilton, 84 Ill, A. 413. 

66. Fowler v. Fowler, 204 Ill. 82, 
68 NE 414; .Chicago v. Banker, 112 
Tll, A. 94. 

67. Ga.—Semmes vy. Boykin, 27 Ga. 
47; McDougald vy. Dougherty, 11 Ga. 
570; Carey v. Smith, 11 Ga. 539, 

Tll.—Venner v. Chicago City R. Co., 
236 Ill, 349, 86 NE 266; Gregg v. 
Brower, 67 Tll. 525. See also Patter- 
son v. Johnson, 114 Ill. A. 329 [aff 
214 Ill. 481, 73 NE 761] (while or- 
dinarily amendments to a sworn bill 
should be verified, the rule is not 
rigid and unbending). 

Towa.—Walker v. Ayres, 
449, 

Me.—Lakin v. Lower California 
Chartered Co., 111 Me. 556, 90 A 427. 

N. J.—Schuler v. Southern Iron, 
OUCH IAOOM anus Neto ENG a DLO es C6lerA 
239 (construing rule of court). 

N. Y.—Whitmarsh v. Campbell, 2 


1 Iowa 


Paige 67; Bodgers v. Rodgers, 1 
Paige 424; Renwick v. Wilson, 6 
Johns. Ch. 81; Parker v. Grant, 1 


Johns. Ch. 434; Rogers v. De Forest, 
3 Edw. 171; Verplanck y. Mercantile 
Inse Cor. 1 Edw. 46. 

Vt.—Hill_v. EPIL SV tr 7S. 

[a] Verification by solicitor is in- 
sufficient except under special cir- 
cumstances. Lane y. Crossman, 58 
Tll. A. 886; Verplanck v. Mercantile 
InsieCo,, Pyhdw. (NN. Y:) 46. 

68. Farnsworth v. Whiting, 104 
Me. 488, 72 A 314. 

69. Fowler v. Fowler, 204 Ill. 82, 
68 NE 414; Bauer Grocer Co. v. Zelle, 


172 Tl). 407, 50 NE 238; Booth v. 
Wiley, 102 Ill. 84; Gregg v. Brower, 
67 Ill. 525; Marble v. Bonhotel, 35 


Failure to verify a bill ®* or an 
irregular verification may be cured by amendment,®* 
but such an amendment will not be allowed by the 


EQUITY 


[§ 380] ¢. 


[§ 381] d. 


Tll. 240; Gipps PE Nt Co. v. Was- 
son, 193 Til. A, 158. 

70. feavineaton v. Marshall, 82 Ga. 
281) 11, SE 542. 


71. 2 Daniell ‘Ch. Pr. p 234. See 
infra § 455. 
72; 1 Barbour ‘Ch.’Pri'p* 171: - But 


see Ladbrooke v. Bleaden, 15 Beav. 
457, 51 Reprint 615 (it is not nec- 
essary for a defendant to make an affi- 
davit to a disclaimer; he may appear 
at the hearing and disclaim, and the 
bill will be dismissed as to him). 

73. Dickerson y. Hodges, 43 N. J. 
Eq. 45, 10 A 111. 

74 Carroll v. Waring, 3 Gill & J. 
(Md.) 491; 1 Daniell Ch. Pr. (6th 
Am. ed) p 590; Mitford Eq. Pl. p 170. 

75. See statutory provisions and 
court rules; and Atlantic Dyna- 
mite Co. v. Reger, 200 Fed. 1002; 
Stephens vy. Gall; 179 Fed. 938; Bry- 
ant Bros. Co..v. Robinson, 149 Fed. 
321, 79 CCA 259; Dupree v. Leggett, 
124 Fed: 700; American Steel, etc., 
Co. v. Wire-Drawers’, etc., Unions 
Nos. 1, 8, 90 Fed. 598; Preston v. 
Finley, 72 Fed. &50; Taylor v. Brown, 
32 Fla. 334, 13 is 957; Redrow v. 
Sparks, 75 Neo o: ‘Ba. 396, 72 A 442; 
ears v. Nevarez, 1 Porto Rico Fed. 

76. nee supra § 377. 

77. S.—Computing Scale Co. v. 
Moore, as Fed, ae 
F 


34 S 305. 


pe Siew Cl Vv. meee 35 Ga. 


Ill—Dunn v. Keegin, 4 Ill. 292. 
Ky.—Cates vy. Loftus, 4 T. B. Mon. 


443. 
Mo.—Roundtree v. Gordon, 8 Mo. 
N. H—Bassett v. Salisbury Mfg. 
Coy, 43 NS 2497 


N. J.—Resnick v. Campbell, 68 N. 
J. Eq. 248, 59 A 452 
nN Y.—Heartt v. Corning, 3 Paige 
Tenn.——-Graham _ y. Nelson, 5 


Humphr, 605. 
W. Va.—Burlew v. Smith, 68 W. 
Va. 458, 69 SE 908. 
Eng.—-Jefferson v. Dawson, 2 Ch. 
Cas. 208, 22 Reprint 913; Wild v. 
Gladstone, 15 Jur. 713; Gibson v. 


| Whitacre, 2 Vern. Ch. 83, 23 Reprint 


664; Parrot v. Bowden, ) Vern, Ch. 
37, 93 Reprint 635; Wall v. Stubbs, 2 
Ves. & B. 354, 35 Reprint .354. 

[a] A joint plea (1) should or- 
dinarily be verified by all defendants 
in whose behalf it is filed. Comput- 
ing Scale Co. v. Moore, 139 Fed. 197. 
(Q) Where a husband puts in a plea 
in his own name and in the name of 
his. wife, but the latter refuses to 
swear to it, the plea should stand as 
that of the husband alone. Pavie v. 
Acourt, 1 Dick. 13, 21 Reprint 171. 


[§§ 378-381 


out swearing to the amendment.?° 

[§ 379] b. Disclaimers. A disclaimer, although 
in reality a distinct form of pleading, is often treat- 
ed as a species of answer, having the same formal 
parts and being put in the same way.” It is there- 
fore put in under oath,’? except where plaintiff has 
in ‘his bill waived an answer under oath.’* 
Demurrers. 
no facts it need not be put in under oath.” 
sometimes, however, provided by statute or rule of 
court that it must be supported by an affidavit that 
it is not interposed for delay,’® and a certificate of 
counsel that the demurrer is well founded.”° 
Pleas. 
must be supported by an oath as to the truth of 
the facts therein set forth,’7 and in some jurisdic- 
tions, by rule of court, by an affidavit that they are 
not interposed for delay.*® 
of the court,’® to the disability of plaintiff,®° pleas 
of matters of record,®+ and pleas which generally 
would not require for their support at the hearing 


As a demurrer states 
It is 


As a general rule pleas 


Pleas to the jurisdiction 


{[b] The corporate seal need not 
be affixed to the verification of a plea 
by a corporation. Fayerweather _ vy. 
Hamilton College, 103 Fed. 546. 

[c] By solicitor.—The verification 
of a plea in abatement may be made 
by a_ solicitor of the party who 
Swears that he is acquainted with 
the facts, and that the facts in the 
plea are true ‘in substance and in 
fact.” Cheatham y. Pearce, 89 Tenn. 
668, 15 SW 1080. 

[a] Denial of execution of writ- 
ten instrument.—The common stat- 
utory requirement relieving plaintiff 
from the burden of proving the ex- 
ecution of a written instrument which 
is the foundation of the suit unless 
defendant shall deny such execution 
under oath (see Pleading [81 Cyc 
529]) extends to suits in equity. 
Sulzby v. Palmer, 194 Ala. 524, 70 
S 1; Noble v. Gilliam, 136 Ala. 618, 
33 S 861; Henderson y. Brown, 125 
Ala. 566, 28 S 79; Dreyspring v. Loeb, 
119 Ala. 282, 24 S. 734; Bonner v. 


Tone 68 Ala, 35. And. see infra 
{e] A plea alleging a material al- 


teration in the instrument sued on 
must be verified. Noble vy. Gilliam, 
supra; Smith v. Hiles-Carver Co., 107 
Alan 272. 18 Ses 

{f] In Alabama pleas need not be 
verified except where it is so provided 
by rule or statute. New Decatur vy. 
Scharfenberg, 147 Ala: 367, 41 §S 
1025, 119 AmSR 81; Clemens v. Mot- 
ley, 120 Ala. 575, 24 S 947. 

78. See court rules. And see Har- 
rison y. Farrington, 38 N. J. Eq. 
358; Painter v. Harding, 3 Phila. 
(Bay) 214% a ee Vi) Hatch, +91 Vat, 
128, 99 A 78 

[al Onder former federal equity 
rules such an affidavit was neces- 
sary. Central Nat. Bank vy. Con- 
necticut Mut. L. Ins. Co., 104 U. S. 
54, 26 L, ed. 693: Phcenix-Buttes Gold 
Min. Co. v. Winstead, 226 Fed. 855: 
Computing Scale Co. v. Moore, 139 
Fed. 197; Fayerweather v. Hamilton 
College, 103 Fed. 546. 


79. Roundtree v. Gordon, 8 Mo. 
19; Mitford Eq. Pl. p 239. 

80. Mitford Eq. Pl. p 239. 

81. U. S.—In re Glass, 119 Fed. 


509. 

a? v. Loftus, 4 T. B. Mon. 
oO. 

Yarn .—Roundtree y. Gordon; 8 Mo. 


Tenn.—Green y. Neal, 2 Heisk. 217. 


Eng.—Scotland Bank _ y. Kerr, 8 
Sim. 246, 8 EngCh 246, 59 Reprint 
98; Urlin v. Hudson, 1 Vern, ‘Ch, 


332, 23 Reprint 502; Wall v. Stubbs, 
2 Ves. & B. 354, "35 Reprint 354; 
—— v. Davies, 19 Ves. Jr. 81, 34 
Reprint 448; Mitford Eq. Pl. p 239, 

[a] Matters of record and in pais. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,’ 
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evidence under oath,’? need not, however, be veri- 
fied. The waiver of an oath to an answer does not 
dispense with an oath to a plea;%* but if a sworn 
answer is filed in support of the plea, and states 
the 
need not be sworn to.8¢ The oath should generally 
be positive;*> but may sometiines be made on in- 
The verification may be 
amended,** and if a plea is taken off the files for ir- 
regularity because it is not properly sworn to, de- 
fendant will be allowed to file a new plea properly 
Usually, if verification is necessary, the 
want of it is ground of objection to the filing of the 
plea, or, if filed, for motion to strike it from the 
files, but it is not ground for holding the plea in- 
The objection for want of sufficient. 
verification cannot be first made at the hearing.®? 
Under some court rules an unverified plea may be 


all the matter of the 


plea, 


formation and _ belief.®¢ 


verified.88 


sufficient,8° 


—A plea of matter of record with 
averments of matters in pais must be 
upon oath. Cates v. Loftus, 4 T. B. 
Mon. (Ky.): 443; Wall v. Stubbs, 2 
Ves. & B. 354, 35 Reprint 354. 

82. Carroll v. Waring, 3 Gill & J. 
(Md.) 491; Roundtree vy. Gordon, 8 
Mow 1951924 Daniell ChyiPr.i ps 211% 

[a] Rule applied.—Where it ap- 
pears upon the face of the bill that 
the suit is barred by the statute of 
limitations, a plea setting up the 
statute need not be sworn to. Carroll 
v. Waring, 3 Gill & J. (Md.) 491. 

83. In re Glass, 119 Fed. 509; 


gas v. Corning, -3 Paige (N. Y.) 
84. Toledo Tie, etc., Co. v. Thomas, 
oo Va. 566, 11 SE 37, 25 AmSR 
85. Freidlander _ v. Pollock, 5 
Coldw. (Tenn.) 490. ‘ 


86. Ewing v. Blight, 8 F. Cas. No. 
4,589, 3 Wall. Jr. 134, 1 Phila. (Pa.) 
536; Heartt v. Corning, 3 Paige (N. 
Y.) 566. 

(a) . 
fact alleged involves the intent of a 
party or other similar element which 
is the subject of nice legal distinct- 
tion, an affidavit on information and 
belief is sufficient. Ewing v. Blight, 
8 F. Cas. No. 4,589, 8 Wall. Jr. 134, 
i Phila.*\(Ba.)! 576, °.(2)°. Where «the 
negative averments in a plea of an 
executor relate to transactions in the 
lifetime of the testator, or to acts 
done by others, it is sufficient if the 
averments are made upon defendant’s 
belief only, and they need not be 
sworn to positively. Heartt v. Corn- 
ing, 3 Paige (N. Y.) 566. 

87. Cowart v. Perrine, 18 N. J. 
Eq. 454; Cheatham v. Pearce, 89 Tenn. 
668, 15 SW 1080; Seifried v. People’s 
Bank, 2 Tenn. Ch. 17. 

[a] Amendment by consent.—A 
plex not properly sworn to may _ be 
cured by consent to amend in that 


particular. Cowart v. Perrine, 18 N. 
J. Ea. - : 

88. Heartt v. Corning, 3 Paige (N. 
Y.) 566. 

89. Ala.—Cartwright v. West, 173 


Ala; 198, 55 S 917. 

Tll.— Filkins v. Byrne, 72 Ill. 
Dunn v. Keegin, 4 Ill. 292. 

N. H.—Bassett v. Salisbury Mfg. 
Co., 43 N. H. 249. ; : 

N. J.—Harrison y. Farrington, 38 
N. J. Eq. 358. } : 

N. Y.—Heartt v. Corning, 3 Paige 
566, 

Tenn.—Freidlander v. Pollock, 5 
Coldw. 490. 

Use A bay 

& B. 


101; 


Eng.—Wild v. Gladstone, 
713: Wall v. Stubbs, 2 Ves. 
354, 35 Reprint 354. 

[a] The particular defect must be 
pointed out in the notice. Brower 
vy. Brooks, 1 Barb. (N. Y.) 428. 

90. U. S.—Computing Scale Co. v. 
Moore, 139 Fed. 197. 

Ala,-—Cartwright v. West, 173 Ala. 
198, 55 S 917. 

Til.—Craig v. McKinney, 72 Mil. 
305. : 


Rule applied.—(1) Where the 


EQUITY 


[§ 382] e. 


plea itself 


to by the party 


covery,’® except 


and answer are 


N. J.—Harrison y. Farrington, 38 
N. J. Eq. 358. 
an Y.—Heartt y. Corning, 3 Paige 

Tenn.—Seifred v. People’s Bank, 1 
Baxt. 200; Seifreid v. People’s Bank, 
2, Tenn. Ch. 17. 

[a] Setting a plea down for ar- 
gument is a waiver of objections for 
want of proper -verification. Com- 
puting Scale Co. v. Moore, 139 Fed. 


197. Contra Roundtree v. Gordon, § 
Mo. 19. . 
91. See court rules; and Central 


Nat. Bank v. Connecticut Mut. L. Ins. 
Co., 104 U. S. 54, 26 L. ed. 693 (under 
former rule); Computing Scale Co. v. 
Moore, 139 Fed. 197 (under former 
rule); Trower v. Bernard, 37 Fla. 
226, 20 S 241; Cooley v. Hatch, 91 Vt. 
128, 99 A 784, 

92. Trower v. 37 Fla. 
226, 20 S 241. 

Decrees pro confesso generally see 
infra §§ 987-963. 

93. See infra § 543. 

94. See statutory provisions and 
court rules; and Smith v. Palo 
Pinto County, 60 Tex. Civ. A. 531, 
128 SW 1193 (injunction proceed- 
ings); Thompson vy. Buffalo Land, 
ete., Co., 77 W. Va. 782, 88 SE 1040 
(holding that the answer of a guard- 
jan ad litem is not required to be 
under oath unless plaintiff has sworn 
to his bill). ‘i 

[a] In Michigan the rule is that 
an answer under oath must be 
deemed to be waived in all cases 
except where a sworn bill is filed and 
a sworn answer is demanded. World 
Mfg: Co. vi» Kent Cir. Judge, 115 
Mich. 652, 74 NW 209. 

95. U. S.—Union Bank v. Geary, 
5 Pet. 99, 8 L. ed. 60. 

Ala.—Paige v. Broadfoot, 100 Ala. 
610, 18 S 426. 

D. C.—Raub  v. 24 App. 
2102 

Fla.—Farrell v. Forest Inv. Co., 73 
Fla. 191, 74 S 216; Ballard v. Ken- 
nedy, 34 Fla. 483, 16 S 327. 

Tll.—Daugherty v., Carnine, 261 Il. 
366, 103 NE 1003. 

Towa,—Van Valtenburg v. Alberry, 
10 Iowa 264. 

Ky.—Jamison vy. Burton, 9 B. Mon. 
444, y 

Md.—Davis v. Baltimore, R. 


Bernard, 


Hurt, 


etc., 


Co., 102 Md. 371, 62 A 572; Nesbitt 
v, Dallam, 7 Gill & J. 494, 28 AmD 
236; Salmon vy. Clagett, 3 Bland 
125. yes ‘ 

Miss.—Hodges y. Phillip, 50 Miss. 
362. 

N. Y.—Fulton Bank v. Beach, 2 
Paige 307. 


31. ! 
- N. B.—Crossman y. Hanington, 26 
N. B. 588. 

[a] An answer in support of a 
demurrer, denying combination, must 
be under oath. Pogson v. Owen, 3 
Ss. Cc. Eq. 31. 

[b] ‘An answer of a nonresident, 
tendered after decree, must be sworn 


not necessary for the answer to be verified.? 
guardian ad litem need not make oath to an an- 


Ss. C.—Pogson v. Owen, 3 8S. C. Ha. 


(EC. ay ay 


treated as a nullity,®? and a decree pro confesso en- 
tered as for want of any pleading.?? 

Answers—(1) In General. 
an answer affords discovery, and is evidence as 
well as a pleading,®* in the absence of statute or 
rule of court to the contrary,®* it must be sworn 


Since 


filing it,°° unless plaintiff consents 


to an answer without oath being received,®* or 
waives the oath in his bill,’ or does not require dis- 


in the case of a corporation whose 


answer should be put in under the seal of the cor- 
poration and not under oath.%? 
an answer under oath from a corporation he should 
make some of. the officers parties for that purpose." 
But where the real issue is one of law and the bill 


If plaintiff requires 


regarded as mere pleadings, it is 


A 


to by himself or some one knowing 


the facts. Jamieson v. Burton, 9 B. 
Mon. (Ky.) aa: 
{c] In Arizona, by statute, in ac- 


tions for equitable relief, if the com- 
plaint or cross complaint is veri- 
fied, the answer must be under oath 
unless the oath is waived. Hankins 
v. Helms, 12 Ariz. 178, 100 P 460. 

96. Contee v. Dawson, 2 Bland 
(Md.) 264; Billingslea vy. Gilbert, 1 
Bland (Md.) 566. 

[a] Effect as to codefendants,— 
Unsworn answer received by consent 
of plaintiff will be allowed full ef- 
fect as to codefendants. Contee v. 
Dawson, 2 Bland (Md.) 264. 


97. See infra § 383. 

98. Goodall yv. Bullock, Wythe 
(Va.) 328: 

99. U. S.—Coca-Cola Co. v. Gay- 


Ola Co., 200 Fed, 720, 119 CCA 164; 
Monarch Vacuum Cleaner Co. v. Va- 
cuum Cleaner Co., 194 Fed. 172; Con- 
tinental Nat. Bank v. Heilman, 66 
Fed. 184; Gamewell Fire-Alarm Tel. 
Co. v. New York, 31 Fed. 312; Col- 
gate v. Compagnie Frangaise du Tel., 
23 Fed. 82, 23 Blatchf. 86; French 
v. New York First Nat. Bank, 9 F. 
Cas. No. 5,099, 7 Ben. 488; Kittredge 
v. Claremont Bank, 14 F. Cas. No. 
7,859, 1 Woodb. & M. 244. But 
see Osgood y. A. S. Aloe Instrument 
Co., 69 Fed. 291 (where the answer 
was signed and sworn to by the pres- 
ident cf the corporation). 

gitar Sen v. State Bank, 17 Ala. 
258. . 

Del.—Hopper v. Fesler Sales Co., 
100 A 791; Whitmer v. Whitmer, 98 A 
940. 

N. Y.—Champlin vy. New York, 3 
Paige 573; Fulton Bank v. New York, 
ete., Canal Co., 1 Paige 311; Ver- 
milyea v. Fulton Bank, 1 Paige 37. 

Tenn.—McLard v.. Linnville, 10 
Humphr, 163; Van Wyck v. Norvell, 
2 Humphr. 192. 

Va.—Baltimore, ete, R. Co. 
Wheeling, 13 Gratt. (54 Va.) 40. 

W. Va.—Teter v. West Virginia 
CGent;;, etc: Ri tCo,, sds Weer Vado tos 
14 SE 146. 

Man.—Charlebois v. Great North- 
West Cent. R. Co., 9 Man. 448. 

[a] A municipal corporation may 
answer under seal with the oath of 
its presiding officer on belief. Champ- 
lin v. New York, 3 Paige (N. Y.) 
573, 

{b] Attestation.—The authenticity 
of the seal should be established by 
the attestation of the officer of the 
corporation who is competent and 
authorized to vouch for the seal as 
being that of the corporation. Hopper 
y. Fesler Sales Co., (Del.) 100 A 791. 

[ec] Omitting seal.—The seal may 
be omitted with plaintiff's consent. 
Charlebois v. Great North-West Cent. 
|R. Co., 9 Man. 448. 

1. Parties without interest joined 
for discovery see supra 272. See 


Vv. 


also Discovery § 10. 
2. Musgrove v. Gray, 123 Ala. 376, 
(26 S 643, 82 AmSR 124. 


| 


BRo Plt Onde 


swer filed for an infant defendant to a bill where 
Where several defendants 
file an answer each must swear thereto,* but it seems 
that where a bill is sworn to by but one of a large 
number of plaintiffs, the affidavit of one defendant 
The oath must be in proper form °® 
and must be administered and authenticated accord- 
ing to the laws of the jurisdiction where the suit 
is pending, and by an officer duly authorized.’ The 
want of proper verification has been held not a 
ground for exception,’ although there is authority 
to the contrary,’ but upon motion the answer will 
be stricken from the files,!° and an answer without 
signature, seal, or verification, by or for defendant, 


the bill is not verified.® 


is sufficient.° 


8. Thompson y. Buffalo Land, etc., 
Cont TIE W.Va. 789, 88 SE 1040 (par- 
tition). 

4 U. S.—Bailey Washing Mach. 
Comavey Lounge. 62) hs Cas. u No woe 
Bann. & A. 96, 12 Blatchf. 199. 

D) C.—De Walt v. Doran, 21 D. C. 


163. 
Fla.—Ballard vy. Kennedy, 34 Fla. 
483, 16 S 327. : 
Ky.—Masterson y. Craig, 5 Litt. 
39. 


Md.—Binney’s Case, 2 Bland 99. 

N. J.—yYoung v. Clarksville Mfg. 
Co., 27 N. J. Eq. 67; Vaughn v. John- 
son, 9 N. J. Ea. 173. 

N. Y.—Fulton Bank vy. Beach, 2 
Paige 307. 

Tenn.—Cook v. Dews, 2 Tenn. Ch, 
496. 

[a] Verification by one.—(1) An 
answer of two defendants, signed by 
counsel and sworn to by only one 
of defendants, is not good even as 
the enswer of defendant who swore 
to it, Vaughn v. Johnson, 9 N. J. Ea. 
173. (2) An answer signed and veri- 
fied by one defendant and purporting 
to be the answer of another is a nul- 


lity. "De Walt -v:" Doran, 021 .D:-C, 
163. (3) An answer filed by one of 
several judgment creditors, joining 


with him therein his coplaintiffs in 
the judgment, filed in time as to him- 
self, buteout of time as to them, 
sworn to by him but not by them, 
will be permitted to stand as filed 
in time by him, and as his answer, 
although purporting to be the answer 
of his coplaintiffs also. Young v. 
Clarksville Mfg. Co., 27 N. J. Eq. 
67. 

{b] Joint answer of husband and 
wife (1) must be sworn to by both 
or it will not be regular as to either. 
Farmers’ lL. & T. Co. vy. Jewett, 3 Ch. 

Sent. (N. Y.) 53; New York Chemical 
Co. v. Flowers, 6 Paige (N. Y.) 654. 
(2) It is not reversible error that 
the husband of one of two defendants 
Swears to the answer, where he has 
the fullest knowledge. Beale Vv. 
Bucher, 13 Pa.‘Super. 474. (3) The 
objection that a joint answer is not 
sworn to by the wife is waived when 
complainant files a rr Ba. daet Col- 
lard v. Smith, 13 N. J. 

5. Arnoid v. Steaentees 36 W. Va. 
589, 15 SE 250. 

6. See statutory provisions and 

court rules; and Oaths and Affirma- 
tions [29 Cyc 1303]. 
Form of oath.—See 2 Daniell 
@h, Pr. ‘p. 270; Story Hq. Pl. (10th 
ed) § 872 note 3; 1, TurnerCh. Pr. 
(Venable ed) p 544. 

{b] Information and belief.—What 
is sworn to on knowledge must be 
distinguished in the answer from 
what is sworn to on information and 
belief, or the answer will be fatally 


defective. Miller v. McDougall, 44 
Miss, 682. And see supra § 3878. 

7. Cal.—Pfeiffer v. Riehn, 13 Cal. 
643. 

Ga.—Royston y. Royston, 21 Ga. 
161, 


Md.—Contee vy. Dawson, 2 Bland 
264; Snowden v. Snowden, 1 Bland 
550; Gibson v. Tilton, 1 Bland 352, 
17 AmD 306. 


EQUITY 


fesso entered?! 


Plaintiff cannot 


court,1° 


out objection.?® 


Mich.—Torrans v. Hicks, 32 Mich. , 
307 


oo Y.—Lahens Vv. Fielden, 1 Barb. 

[a] Before whom taken.—(1) Un- 
der the early Pnglish practice it was 
generally necessary for defendant to 
swear to his answer before a master 
in chancery. Snowden y. Snowden, 1 
Bland (Md.) 550. (2) The practice 
in the United States is usually regu- 
lated by statute or rule of court. 
See statutory provisions and court 


rules; and Affidavits § 30 et 
seq. 
Lb] How oath administered.—(1) 


In the case of christians the oath 
is upon the evangels. Braithwaite Pr. 
p 343; Daniell Ch. Pr. (4th Am. ed) 
p 736. (2) Persons not believing in 
the christian oath may be sworn ac- 
cording to their notion of an oath or 
in the manner most binding on their 


conscience. Daniell Ch. Pr. (5th Am. 
ed) p 736. 
{c] Taken abroad.—The answer of 


defendant taken abroad must be 
taken under a commission, in the ab- 
sence of statute to the contrary. Read 
v. Consequa, 20 F. Cas. No. 11,607, 4 
Wash, C. C. 335; Guice v. Parker, 46 
aes 390. Stotesbury v. Vail, 13 N. J. 

q 

8. Osgood v. Aloe Instrument Co., 
69 Bs 291. 

9. Lee vy. Bradley Fertilizer Co., 
44 Fla. 787, 33 S 456. 

10. Uz. S'— Osgood v. Aloe Instru- 
ment Co., 69 Fed. 291; Bailey Wash- 
ing Mach, Co. v. Young, 2 F. Cas. No. 
tol 124 Blatchts’ L995" Bann? “& As 
362. 


Fla.—Lee v. Bradley Fertilizer Co., 
44 Fla. 787, 33 S 456. 

Ill.-—Daugherty v. Carnine, 261 III. 
366, 103 N#& 1003; Glos v. Dietrich, 
227 ll. 581, 81 NE 694. 
ogee co v. Wales, 3 Bush 
220. k 

Md.—Nesbitt v. Dallam, 7 Gill & 
J. 494, 28 AmD 236. 

Miss.—Mitchell v. Tishomingo Savy. 
Inst., 53 Miss. 613; Hodges v. Phillip, 
50 Miss, 362. 

N. J.—Pincers v. Robertson, 24 N. 
J. Eq. 348. 

N. Y.—Vermilya  v. 
Sandf. Ch, 376; New York Chemical 
Go. ve Flowers, 6 Paige 654. But 
see Graham v. Stagg, 2 Paige 321 (al- 
though a jurat to an answer is not in 
the precise form prescribed by the 
rulos, yet, if the answer is retained 
by complainant for a number of 
months without objection, the in- 
formality cannot be urged by him as 
a ground for refusing a motion to 
dissolve an injunction). 


Christie, 4 


of tne v. Costello, 1 Hog. 
N. B.—Crossman y. Hanington, 26 
N: B. 588. 


fa] An order denying such a mo- 
tion with leave to defendants to fur- 
ther verify, if so advised, is merely 
permissive and does not decide that 
further verification is necessary. Mc- 
Gorray v. O’Connor, 87 Fed, 586, él 
CCA 114. 


tion after filing.” 
ing,’? or by setting down the case for hearing on 
bill and answer,'* or by going to final hearing.'? 


11. Ocala vy. Anderson, 58 Fla. 415, 
BI Sy aIKee 


[§ 382 


may be treated as a nullity and a decree pro con- 


The court may permit a verifica- 
The defect is waived by reply- 


after proceeding with the cause 


avail himself of this objection in the appellate 
Defendant cannot complain of a decree 
because he failed to swear to the answer.’ 

A jurat, or certificate of the officer administering 
the oath, is necessary,!® but is waived if the adverse 
party files a replication and goes to a hearing with- 


Under the federal equity rules an answer need not 


12. Holton v. Guinn; 65 Fed, 450; 
, Jackson v. Dutton, 46 Fla. 513, 35 
iS 74; Grace v: Newbre, 381 Wis. 19 
(amended answer). 

13. Adair v. Cummin, 48 Mich. 
375, 12 NW 495; Fulton Bank. v. 
Beach, 6 Wend. (N. Y.) 36. 

14. Goodyear Tire, etci Coy we 
Daniel, 72 Fla. 489, 13.8 592: Lee v. 

44 Fla. 787, 


Bradley Fertilizer Co., 
456. 


33. S 

15. Bate v. McLaughlin, 1 A. K. 
Marsh. (Ky.) 207; Nesbitt v. Dallam, 
7 Gill & J. (Md.) 494, 28 AmD 236. 

16. Hogan vy. Decatur Branch 
Bank, 10 Ala. 485; Nesbitt v. Dallam, 
7 Gill & J. (Md.) 494, 28 AmD 236; 
Mitchell v. Tishomingo Sav. Inst., 
53 Miss. 613; Yeizer v. Burke, 11 
Miss. 439. 

17. Pfeiffer v. Riehn, 13 Cal. 643; 
Bailey v. Boyce, 26 S. C.+Eq. 187. 

18. Westerfield v. Bried, 26 N. J. 
Eq. 357. See Affidavits § 98;.Plead- 
ing [31 Cyc 545]; and cases infra this 
note. 

[a] A general certificate by the 
officer administering the oath that 
the answer was sworn to or duly 
sworn to is. sufficient. Yeizer~ “v. 
Burke, 11 Miss. 439; Fisher v. Pat- 
ton, 134 Mo. 32, 33 SW 451, 34 SW 
1096; Fryatt v. Lindo, 3 Edw. (N. 
239 jg Hickman v. Painter, 11 


[b] Tha jurat signed by a notary 
and bearing his official seal is suffi- 
cient, Goodyear v. Hullihen, 10 F. 
Cas. No. 5,573, 2 Hughes 492; Feucht- 
wanger v. McCool, 29 Nudt Ea. LST, 

Le] | The authority of the officer 
to administer the oath must appear. 
Addison y. Duckett, 1 F. Cas. No. 
77, 1 Cranch C. C. 349; Sitlington v. 
Brown, 7 Leigh (34 Va.) 271. 

[a] Signature.—If the verifica- 
tion is in the form of an affidavit, 
defendant’s name should appear at 
the foot of the affidavit; if in the 
form of a certificate of the officer 
administering the oath, it should be 
subscribed to the answer. Pincers 
v. Robertson, 24 N. J. Eq. 348; Hath- 


away v. Scott, 11° Paige (N. .Y.) 
173; Anderson v. Stather, 9 Jur. 
1085. 

fe] Amendment of jurat.—Where 


defendant obtains leave to amend by 
adding a proper jurat to the answer, 
the amendment is not complete till a 
copy of the amended jurat is served 
on complainant’s solicitor. Tayior v. 
Bogert, 5 Paige (N. Y.) 33: 

{f{] Several defendants.—If there 
are several defendants, and they are 
sworn together, one jurat is sufficient. 
If sworn at different times there must 
be a separate jurat for each defend- 
anh Daniell Ch. Pr. (5th Am. ed) 
p 746. — 

[sg] “Matters” instead of “facts.” 
—Under a rule of court providing 
that the “matters” stated in an an- 
swer should be sworn to, a jurat stat- 
ing that defendant swore that the 
“facts” alleged, ete, instead of 
the “matters” alleged, is sufficient. 
Whelpley v. Van Epps, 9 Paige (N. 
Vee 
aoe Reed v. Warner, 5 Paige (N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 §§ 382-385] 


~ 


be sworn to by defendant nor 
behalf.2° 


[§ 383] (2) Waiver of Oath. 


tice plaintiff in his bill may waive the oath to the 
answer ;*t but defendant may nevertheless answer 
under oath,?? and the answer will not be stricken 
from the files because he does so.22 


waives an answer.on oath, 
the answer taken off the files on 


defendant knows it to be wholly untrue.24 


20. Equity Rules (1912), rule 24. 
And see Kinney v. Rice, 238 Fed. 
441; Phoenix-Buttes Gold Min. Co. 
v. Winstead, 226’Fed. 855. 

21. Monarch Vacuum Cleaner Co. 
v. Vacuum Cleaner Co., 194 Fed. 172; 
Indiana Mfg. Co. vy. Nichols, ete., 
Co., 190 Fed. 579; National Hollow 
Brake Beam Co. yv. Interchangeable 
Brake Beam Co., 83 Fed. 26; Fisher v. 
Moog, 39 Fed. 665; Palliser v. Home 
Tel, Co., 152 Ala. 440, 44 S 575; 
Paige v. Broadfoot, 100 Ala. 610, 
13 S 426; Bromberg v. Bates, 98 Ala. 
621, 13 S 557; Russell v. Garrett, 75 
Ala, 348; Ballard v. Kennedy, 34 Fla. 
483, 16 S 327; Ray v. Home, etce., 
Inv.,7; etc.;..Co., 106 Ga. 492, 32 SE 
COs eLlaine Co, VaeDaily’ 161 lle 37.9) 
43 NE 1096; Blakemore y. Allen, 
10 Iowa 550; Shepard v. Ford, 10 
Iowa 502; Coan vy. Consolidated Gas, 
CLC COs) L238) Ade 153004 97 A 9215 
Mahaney v. Lazier, 16 Md. 69; Ward 
v. Peck, 114 Mass. 121; O’Donnell y. 
St. Clair Cir. Judge, 146 Mich. 442, 
109 NW 769; World Mfg. Co. v. 
Adsit, 115 Mich. 652, 74 NW 209; 
Elmslie v. Thurman, 87 Miss. 537, 
40 S 67; Hageman y. Brown, 76 N. J. 
Hq. 126, 73 A 862; Denison v. Bass- 
ford, 7 Paige (N. Y.) 370; Congdon 
v. Aylsworth, 16 R. I., 281, 18 A 
247; Vashon v. Barrett, 105 Va, 490, 
54 SE 705. See also statutory pro- 
visions and court rules, And see Dis- 
covery § 25. \ 

[a] Waiving discovery.—If com- 
plainant expressly waives discovery 


he is. generally deemed to have 
waived a sworn answer. Ray v. 
Home, etc., Inv., etc, Co., 106 Ga. 


492, 32 SE 603. 

[b] Waiver as to one defendant.— 
Plaintiff may require an answer on 
oath, from one defendant, and waive 
it as to another, in the same suit, 
where the interests are distinct. 
"ati v. Hovey, 1 Sandf. Ch. (N. Y.) 

87. 

[ce] In the English chancery plain- 
tiff might dispense with the oath 
by obtaining an order of court per- 
pete tins such course. Mitford Eq. Pl. 
p 10. 

22. Holbrook v. Black, 12 F. Cas. 
No. 6,590, Brunn. Coll, Cas. 588; Case 
vy. Case, 3 HowPr-(N. Y.) 207. 

23. Case v. Case, 3 HowPr (N. Y.) 
207 


24. Denison y. Bassford, 7 Paige 
GNa Y.). 370. , 

25. Pinney v. Pinney, (Fla.) 35 
S 95 


26. See also Pleading [31 Cyc 68]. 

As contempt see Contempt § 42. 

27.. U. S.—Harrison v. Perea, 168 
Wes), Clit SaSCte129y4z wed. 478; 
Chicago Rd. of Trade v. Kansas City 
Nat. Bd. of Trade, 154 Fed. 238; Polk 
v. Mutual Reserve Fund Life Assoc., 
128 Fed. 524; Barrett v. Twin City 
., 111 Fed. 45; Wilmington, 
ete., R. Co. v. North Carolina R. 
Commn., 90 Fed. 33; Kelley v. Boett- 
cher, 85 Fed. 55, 29 CCA 14; Chapman 
v. Portland School Dist., 5 F. Cas. 
No. 2,607, Deady 108. 

N. J.—Chew v. Eagan, 87 N. J. Eq. 
80, 99 A 611; Livesey v. Livesey, 
(Ch.) 58 A 1020; Thompson v. 
Williamson, (Ch.) 54 A 453; Les- 
die. vr Leslie, 50 N. J: Eq. 155, 24 
A 1029; Camden, etc., R. Co. v. Stew- 


art. 197N. J... Ba. 343) [aff 21 .N. Jb 
Hq. 484]. 
N. Y.—Peo. v. McCumber, 18 N. Y. 


315, 72 AmD 515 [aff 27 Barb. 632, 
15 HowPr 186]; Lee Bank vy. Kitching, 


by any person in his 


he cannot apply to have 


EQUITY 


In modern prac- [§ 385] OC. 


Impertinence. 


or tendered.?7 
If plaintiff 


the ground that 


Putnam y. Putnam, 2 CodeRep 64. 

Pa.—Morrell v. Brooks, 19 Pa. 
ee 429; Marshall’s Hst., 16 Phila. 

Porto Rico.—Garcia y. Nevarez, 1 
Porto Rico Fed. 513. 

Hng.—Mitchell v. Koecker, 12 Beav. 
44, 50 Reprint 976. 

{a] Other definitions.—(1) ‘“Im- 
pertinence consists in setting forth 
what is not necessary to be set forth, 
as where the pleadings are stuffed 
with long recitals, or with long di- 
gressions of matters of fact which 
are totally immaterial.’ Hood y. In- 
man, 4 Johns. Ch,.(N. Y.). 437, 438. 
To same effect Harrison v. Perea, 168 
UDVSikvoll ys pS Ct wile 42 Ia eds 
478; Wood v. Mann, 30 F. Cas. No. 
17,952, 1 Sumn. 578; Bush vy. Adams, 
22 Fla. 177; Carpenter v. West, 6 
HowPr (N. Y.) 53; Woods vy. Morreii, 
Johns: Che GN-eY. losses) “elms 
pertinence is the same fault in plead- 
ings in equity, which, in pleadings 
at common law, is called surplusage, 
and consists in the introduction of 
unnecessary matter of every de- 


rseription.’” Huston y. Sellers, 12 
Phila. (Pa.) 520. (3) “Impertinence 
consists in the introduction of any 


matters into a bill, answer, or other 
pleading in a suit, which are not 
properly before the court for decision 
at any particular stage of the suit.” 
Blanton y. Chalmers, 158 Fed. 907, 
909. To ‘same effect Harrison v. 
Perea, 168 U. S. 311, 18 SCt 129, 42 
L. ed. 478; Wood v. Mann, 30 F. Cas. 
No: 17;952, “1 Sumn, ’573;- Bush -yv. 
Adams, 22 Fla. 177; Jchnson vy. Tuck- 
er, 2 Tenn. Ch. 244. (4) “Matters in 
a bill are impertinent when they do 
not affect or concern the issues in- 
volved, when they cannot be sus- 
tained by proof which would be rel- 
evant, when no evidence with regard 
to them would be either necessary 
or proper.’’ Wilmington, etc., R. Co. 
v. North Carolina R. Commn,, 90 
Fed. 33, 34. (5) “Impertinence, gen- 
erally considered, is that which is 
immaterial, and, generally consid- 
ered, what: is material is not im- 
pertinent.” Bally v. Williams, 1 Mc- 
Clell. .& «Y. 384, 336, 148 Reprint 


[b] 


“An impertinent fact is one, 


whether admitted or denied, can have 
no influence in leading to a result.” 
Bromberg v. Bates, 98 Ala. 621, 627, 
13S 557. . 

[c] Tests.—(1) ‘Perhaps, the best 
test by which to ascertain whether 
the matter be impertinent, is to try 
whether the subject of the allega- 
tion could be put in issue, and would 
be matter proper to be given in evi- 
dence between the parties.’ Woods 
va Morrell wldsonnsa Cha vON wey hos 
106. To same effect Harrison v. 
Perea, 168 U. S. 311, 18 SCt 129, 42 


L. ed. 478; Burden v. Burden, 124 
Fed. 250; Stokes v. Farnsworth, 99 
Fed. 836; Wilmington, ete, R. Co. 


vy. North Carolina R. Commn., 90 Fed. 
33; Toler v. Hast Tennessee, etc. R. 
Co., 67 Fed. 168; Bush v. Adams, 
22 Fla. 177; Spauling v. Farwell, 62 
Me. 319; Goodrich v. Parker, 1 Minn. 
195; Haberman y. Kaufer, 60 _N. J. 
Eq. 271, 47 A. 48; Leslie v. Leslie, 
50 N. J. Ea. 155, 24 A 1029; Wilkin- 
son v. Dodd, 42 N. J. Eq. 234, 7 A 
327. [aff 42 N. J. Hq. 647, 9 A 685]; 
Kirkpatrick v. Corning, 40 N. J. Eq. 
241. [rev 39 N. J. Eq. 22]; Mussina 


[§ 384] f. Replications. 
- eustomary for replications to be filed under oath.?* 


i 3eRenn! Oh. slioles 


[which], whether proven or not, or | 


(2. ey 373 


It is not necessar™ or 


Impertinence and Scandal 2°—1. 


Impertinence consists of any allega- 
tion that is irrelevant to the material issues made 
While. any irrelevant matter, al- 
though small in amount, will constitute technical 
impertinence,** the remedy against it is not to be 
resorted to unless some reul benefit is to be obtained 
thereby;?° as where the retention of such matter 


120 N. Y. Super. 664, 11 AbbPr 435;;v. Clark, 17 AbbPr .(N. ¥.) 188; Lit- 


tlejohn v. Greeley, 22 HowPr (N. Y.) 
345; Williams v. Hayes, 5 HowPr (N. 
Y.) 470; Carpenter v. West, 5 HowPr 
(N. Y.) 53; Roulston v. Ralston, 13 
Phila. (Pa.) 175; Mrzena vy. Brucker, 
Johnson v. Tucker, 
2 Tenn. Ch. 244; Wright v. Wright. 
6 Tex. 3; Christie vy. Christie, L. R. 8 
Ch. 499. (2) ‘‘Whether matter is im- 
pertinent may be tested by whether, 
if put in issue, evidence would be ad- 
missible to support it.” Garcia y 
Cobina y. Nevarez y Landron, 1 Porto 
Rico Fed. 513, 515. 

{d] Irrevelant, immaterial, and 
redundant matters (1) are all with- 
in the scope of impertinence as a de- 
feet in chancery pleadings. Kelley v. 
Boettcher, 85 Fed. 55, 29 CCA 14; 
Toler v. East Tennessee, etc., R. Co., 
67 Fed. 168; Gilchrist v, Helena, etc., 
R. Co., 47 Fed. §93; Bush v. Adams, 
22 Fla. 177; Conwell v. Claypool, 8 
Blackf, (Ind.) 124; Tucker vy. Cheshire 
R: Co., 21 N. H. 29; Livesey v. Live- 
sey, (N. J. Ch.) 58 A 1020; Henry v. 
Henry; 62 Ni o@, 334; 938° AmDN sit 
Agar v. Regent’s Canal Co., Coop. 
t. Eld. 212, 148 Reprint 441; Bally v. 
Williams, 1 McClell. & Y. 334; Dun- 
can v. Vereker, W. N. 64. (2) In 
New York “irrelevant or redundant” 
in the code means what is usually 
understood as impertinent. Bradley 
v. Sweeny, 120 App. Div. 315, 105 
NYS 296; Acardo.v... N. .¥. Contr, 
etc., Co., 116 App. Div. 793, 102 NYS 
7; Peo. v. Chureh, 2 Lans, (N. : Y.) 
459 [aff 8 AbbPrNS 122, 39 HowPr 
Peoxr Venu Albany, ete:  jR.4Co., 
(N. Y.) 204; Littlejohn v, 
Greeley, 22 HowPr (N. Y.) 345; Car- 
penter v. West, 5 HowPr (N. Y.) 53. 

te] Rhetoric and argument.—Mat- 
ter that is merely rhetorical and ar- 
gumentative is out of place in a 
pleading and will constitute imperti- 
nence. Dillon v. Barnard, 21 Wall. 
(U. S.) 4380, 22 L. ed. 673; Gilchrist 
v. Helena, ete., R. Co., 47 Fed. 593; 
Bush v. Adams, 22 Fla. 177; Johnson 


y. Tucker, 2 Tenn. Ch. 244, 
{f] . Impertinence distinguished 
from scandal.‘ ‘Impertinence,’ in 


equity pleading, signifies that which 
is irrelevant and which does not, in 
consequence, belong to the pleading. 
The word does not include the idea 
of offending propriety. The full sig- 
nificance of the word is found in the 
expression not pertinent. The ele- 
ment of offending the senses is found 
in the word ‘scandalous.’ But, as is 
pointed. out’ in 1 Dan. Ch. Pl. & Pr. 
347, 348, matter in an equity plead- 
ing may be prima facie scandalous in 
the sense that standing alone it may 
be said to be an allegation which is 
‘unbecoming the dignity of the court 
to hear,’ yet, if it is not stated in 
language unnecessarily offensive, it is 
not to be regarded by the court as 
scandalous if it can be said to be 
muterial to the primary issue of the 
suit. It follows that except as to 
language unnecessarily offensive the 
word ‘scandalous and impertinent,’ as 
used in equity pleading, may be alike 


said to mean irrelevant.” Chew v. 
Hagan, 8% IN. J: Eq, 80, 81, 99 A 
611. 

23s. Gleaves v. Morrow, 2 Tenn. 


Ch. 592; Johnson v. Tucker, 2 Tenn. 
Ch. 244; Woods v. Woods, 10 Sim. 197, 
16 EngCh 197, 59 Reprint 588. 

29. U. S.—vU. S. v. McLaughiin, 
24 Fed. 823. 

Fla.—Bush y. Adams, 22 Fla, 177: 


eee 
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would affect the substantial rights of the adverse 
party or the matter sought to be stricken out is 
scandalous,*° and matter alleged to be impertinent 
will not be expunged unless the impertinencee is fully 
If the matter alleged in a 
pleading may, in any view of the controversy, be- 
comes pertinent,°? or if it can have 
ence in the decision of the eontroversy,** the nature 
and extent or the kind of relief to be granted,** or 


and elearly made out.*+ 


N. J.—Reed v. Cumberland Mut. 
Ey Ins: ‘Go. 36 Ns J. Hq. 393. 

N. Y.—Carpenter y. West, 5 HowPr 
53; Bedell v. Stickles, 4 HowPr 4382, 
8 CodeRep 105; McIntyre v. Union 
College, 6 Paige 239; Hawley v. Wol- 
verton, 5 Paige 522; Hood v. Inman, 
4 Johns. Ch. 437; Desplaces v. Goris, 
1 Bdw. 350; Baggot v. Henry, 1 
Edw. 7. 

Tenn.—Gleaves v. Morrow, 2 Tenn. 
Ch. 592; Johnson v. Tucker, 2 Tenn. 
Ch. 244. 

Wis.—Brachman v. Kuehnmuench, 
64 Wis. 249, 24 NW 902. 

Eng.—Atty.-Gen. v. Rickards, 6 
Beav. 444, 49 Reprint 897, 12 Cl. & F. 
30, 8 Reprint 1306, 1 Phil. 383, 19 ECL 
383, 41 Reprint 677; Del Pont v. De 
Tastet, Turn. & KR. 486, 12 EngCh 486, 
37 Reprint 1187. 

30. Brachman v, Kuehnmuench, 64 
Wis. 249, 24 NW 902. 

31. U. S—uvU. S. v. Kettenbach, 
175 Fed. 463; Greene vy. Aurora 
Co., 158 Fed. 909; Burden v. Burden, 
124 Fed. 250; Barrett v. Twin City 
Power Co., 111 Fed. 45; Von Schroder 
v. Brittan, 98 Fed. 169; U. S. v. Mc- 
Laughlin, 24 Fed. 823; Wells v. Ore- 
gon R., ete., Co., 15 Fed. 561, 8 Sawy. 
600. 

Ala.—Bromberg y. Bates, 98 Ala. 
621, 13 S 557. 

N. J.— Leslie v. Leslie, 50 N. J. 
Eq. 155, 24 A 1029. 

N. Y.—Scharf v. Warren-Scharf 
Asphalt Pav. Co., 15 App. Div. 480, 
44 NYS 491; Redmond v. Dana, 16 
N. Y. Super. 615; Warner vy. Paine, 
4 N. Y. Super. 195. 

Pa.—Millvale ‘Borough No. 1, 14 
aac Osi. 

W. Va.—dJohnson v. Brown, 13 W. 
Vane. 

Ont.—Stratford Gas Co. v. Gordon, 
14 Ont. Pr. 407. 

And see cases infra this note. 

“The mind of the court must keep 
pace with the broad ground covered, 
and if it can see any relevancy or 
pertinency of particular averments 
which shed light upon the conduct 
and acts of the defendants—which is 
the vital point to be reached—it 
should not sustain the exceptions.” 
U. S. ve Hyde, 145 Fed. 393, 394. 

{a] Rule applicable to all plead- 
ings.—While the rule of liberal con- 
struction has been most frequently 
applied to the answer, it is just as 
applicable to the bill or other plead- 
ing, affidavit, etc. Leslie v. Leslie, 
50 N. J. Hq. 155, 24 A 1029; Allfrey 
v. Allfrey, 14 Beav. 2385, 51 Reprint 
277; Atty.-Gen. v. Rickards, 6 Beav. 
444, 49 Reprint 897, 12 Cl. & F. 30, 
8 Reprint 1306, 1 Phil. 383, 19 ECL 
383, 41 Reprint 677. 

{b] Reason for rule.—If the mat- 
ter is erroneously struck out, the 
error is irremediable; if it is not 
struck out, the court may set the 
matter right in point of costs. Bar- 
rett v. Twin City Power Co., 111 Fed. 
45. To same effect Wilmington, etc., 
R. Go. v. North Carolina R. Commn., 
90 Fed. 33; Bromberg v. Bates, 98 
Ala. 621. 13 S 557; Bush v. Adams, 
22 Fla. 177; Goodrich v. Parker, 1 
Minn. 195; Tucker v. Cheshire R. Co., 
21 N. H. 29; Leslie v. Leslie, 50 N. J. 
Eq. 155, 24 A 1029; Johnson vy. Tuck- 
er, 2 Tenn, Ch. 244; Davis v. Cripps, 
2 Y. & Coll. 430, 21 EngCh 4380, 63 
Reprint 192. 

s2. Greiss v. Noisky, 82 N. J. Eq. 
1, 87 A- 155; Dodd v. Wilkinson, 42 


EQUITY 


averments, 
any proper infl- 


N. J. Eq. 647, 9 A 685. 

33. U. S—Manhattan Trust Co..v. 
Chicago HElectric Tract. Co. 188 
Fed. 1006; South, ete., R. Co. vy. Ala- 
bama R. Commn., 171 Fed. 225; Van 
Schroder v. Brittan, 98 Fed. 169; 
Wilmington, ete, R. Co. v. North 
Carolina R. Commn., 90 Fed. 33; 
Chapman v. Portland School Dist. No. 
1, 5 F. Cas. No. 2,607, Deady 108. 

Fla.—Cummer Co. y. Yager, 79 S 
272; Jones v. Hiller, 65 Pla. 532, 
62 S 588; Internal Imp. Fund v. Root, 
63 Fla. 666, 58 S 371; Holzendorf v. 
Terrell, 52 Fla. 525, 42 S 584; Rob- 
ertson v. Dunne, 45 Fla..553, 33 S 
530; Moore y. Clem, 45 Fla. 476, 34 
S 305; Bush v. Adams, 22 Fla. 177. 

N.. H.—Tucker v. Cheshire ‘R. Co., 
2LeN. He! 29. 

N. J.—Chew v. Eagan, 87 N. J. Ea. 
80, 99 A 611; Livesey v. Livesey, (Ch.) 
58 A 1020; Haberman vy. Kaufer, 60 N. 
J. Eq. 271, 47 A 48; Leslie v. Leslie, 
50 N. J. Eq. 155, 24 A 1029. 

N. Y.—Hopper v. Hopper, 11 Paige 
46; Tower v. White, 10 Paige , 395; 
Hawley v. Wolverton, 5 Paige 522; 
Van Rensselaer vy. Brice, 4 Paige 
het Woods vy. Morrell, 1 Johns, Ch. 

Oh.—Peebles v. Isaminger, 18 Oh. 
St. 490. 

Pa.—Vile’s Hst., 6 Pa. Dist. 288, 
19 Pa. Co. 461. ’ 

Tenn.—Gleaves y. Morrow, 2 Tenn. 
Ch. 592; Johnson y. Tucker, 2 Tenn. 
Ch. 244, ; 

Eng.—Fenhoulet v. Passavant, 2 
Ves. 24, 28 Reprint 16; Ex p. Simp- 
son, 15 Ves. Jr. 476, 33 Reprint 


34. Manhattan Trust Co. vy. Chi- 
cago Hlectric. Tract. Co., 188 Fed. 
1006; Barrett v. Twin City Power 
Co., 111 Fed. 45; Van Schroder vy. 
Brittan, 98 Fed. 169; Wilmington, 
etc., R. Co. v. North Carolina R. 
Commn., 90 Fed. 33; Holzendorf v. 
Terrell, 52 Fla. 525, 42 S 584; Rob- 
ertson vy. Dunne, 45 Fla. 553, 33 S 
530; Bush v. Adams, 22 Fla. 177; 
Chew v. Eagan, 87 N. J. Eq. 80, 99 
A 611; Hawley v. Wolverton, 5 Paige 
(N. Y.) 622; Van Rensselaer vy. Brice, 
4 Paige (N. Y.) 174. 

85. U. S—vVon Schroder v. Brit- 
tan, 98 Fed. 169; Wilmington, etce., 


Fla.—Holzendorf v. Terrell, 52 Fla. 
525, 42 S 584; Robertson v. Dunne, 
45 Fla. 553, 33 S 530; Bush v. Adams, 
225 las atk: \ 

N. H:—Tucker y. Cheshire R. Co., 
2 NZ Ee 29: 

N. J— Chew v. Eagan, 87 N. J. Eq. 
80, 99 A 611; Leslie v. Leslie, 50 N. J. 
Eq. 155, 24 A 1029; Dodd v. Wilkin- 
son, 42 N. J. Ea. 647, 9 A 685. 

N. Y.—Hawley v. Wolverton, 5 
Paige 522; Van Rensselaer y. Brice, 4 
Paige 174; Waring v. Suydam, 4 Edw. 
426; Desplaces v. Goris, 1 Edw. 350. 

Eng.—Reeves y. Baker, 13 Beav. 
436, 51 Reprint 168; Atty.-Gen. v. 
Rickards, 6 Beav. 444, 49 Reprint 
897, 12 Cl. & F. 30, 8 Reprint 1306, 
1 Phil, 383, 19 ECL 3838, 41 Reprint 
677; Stanton v. Holmes, 15 Jur. 763; 
Wagstaff v. Bryan, 1 Russ. & M. 28, 5 
EngCh 28, 39 Reprint 11. 

36. Mound City Co. v. Castleman, 
171 Fed. 520; Wells v. Oregon, etc., 
R. Co., 15 Fed. 561, 8 Sawy. 600. 

87. Tucker v. Cheshire R. Co., 21 
Nw: 29. 

[a] Rule applied.—(1) Steps cul- 


a es 


as to costs,®> it will not be expunged. Allegations 
which are material in their nature are not neces- 
sarily impertinent because they are facts of which 
the court will take judicial notice.*° Allegations in 
the way of inducement, explanatory of essential 
are not 
may arise from needless repetition or unnecessary 
prolixity in statement,°® even though the matters 


impertinent.** Impertinence 


minating'in a fraud attacked may 
properly be set out. Perkins v. Cen- 
ter, 35 Cal. 713. (2) Trustees under 
a will suing for an injury to the 
trust property may state the will, the 
death of the testator, and their as- 
sumption of the trust. Hawley v. 
Wolverton, 5 Paige (N. Y.) 522. 

38. Chapman vy. Portland School 
Dist ANof-4,' 6 EB... Case Nes, 2;00€3 
Deady 108; Lownsdale y. Portland, 
15 EF. Cas. No. 8,578, Deady i, 1 Or. 
381; Witherell v. Wiberg, 30 F. Cas. 
No. 17,917, 4 Sawy. 232; Carpenter 
v. West, 5 HowPr (N. Y.) 53; Nor- 
ton v. Woods, 5 Paige (N. Y.) 260; 
Waring v. Suydam, 4 Edw. (N. Y.) 
426; Lawrence v. Lawrence, 4 Edw. 
(N. Y.) 357; Jolly v. Carter, 2 Hdw. 
(N. Y.) 209; Johnson y. Tucker, 2 
Tenn, Ch, 244; Vernon y. Oliver, 11 
Can. S. C. 156. But see McPherson 
v. Davis, 95 Miss. 215, 48 S 625 (a bill 
is not demurrable because the prayer 
is uncertain and prolix). 

[a] Superfluous averments.—It is 
impertinent to insert allegations of 
facts which might be proved under 
other averments of the answer. Arm- 
sang v. Chemical Nat. Bank, 37 Fed. 


{b] Repetition (1) in a further 
answer or in an answer to an 
amended bill of matter contained ina 
former answer is impertinent (Gier 
v. Greggs, 10 F. Cas. No. 5,406, 4 Mc- 
Lean 202; Garr v. Hill, 6 N. J. Ea. 
457; Bennington Iron Co. y. Camp- 
bell, 2 Paige (N. Y.) 159; Flora vy. 
Rogers, 4 Hayw. (Tenn.) 202; Hild- 
yard v. Cressy, 3 Atk. 303, 26 Reprint 
976; Smith v. Serle, 14 Ves. Jr. 415, 
33 Reprint 580) (2) unless it varies 
the defense in point of substance or 
is otherwise necessary or expedient 
(Price v. Tyson, 3 Bland (Md.) 392, 
22 AmD 279; Mazarredo v. Maitland, 
3 Madd. 66, 56 Reprint 434). 

[c] Where a bill is amended after 
defendant has put in an answer to 
the original bill setting up certain 
matters as a defense, it is permissi- 
ble for plaintiff to controvert such 
defenses in the amendment, and in 
so doing it is not impertinent for 
him to set out the defenses as alleged 
in the answer. Seeley v. Boehm, 2 
Madd. 176, 56 Reprint 300; Woods v. 
Woods, 10 Sim, 197, 16 EngCh 197, 59 
Reprint 588. 

{d] A bill in the nature of a bill 
of revivor is not impertinent for stat- 
ing the contents of the original bill 
and the proceedings had under it. 
Atty.-Gen. v. Foster, 2 Hare 81, 24 
EngCh 81, 67 Reprint 33; Woods v. 
Woods, 10 Sim. 197, 16 EngCh 197, 59 
Reprint 588. 

{e] Contents of documents.—(1) 
Setting forth the contents of docu- 
ments at unnecessary length or with 
unnecessary particularity may con- 
stitute impertinence. Chapman vy. 
Portland School Dist. No. 1, 5 FB. 
Cas. No. 2,607, Deady 108; Goodrich 
v. Parker, 1 Minn: 195; Union Ins. 
Co. v. Van Rensselaer, 4 Paige (N. 
Y.) 85; Holly v. Carter, 2 Edw. (NL 
Y.) 209; Seudder v. Bogert, 1 Edw. 
(CN. Y.) 3872; Marshall v.-Mellersh, 6 
Beav. 558, 49 Reprint 941; Byde v. 
Masterman, Cr. & Ph. 265, 18 EngCh 
265, 41 Reprint 492; Montriou v. Car- 
vick, 6 Jur. 97; Beaumont y. Beau- 
mont, 5 Madd. 51, 56 Reprint 814; 
French v. Jacko, 1 Meriv. 857 note 
a, 35 Reprint 706; Norway v. Rowe, 
1 Meriv. 347, 35 Reprint 702; McMor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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so stated are material to the issue,?® but there is 
authority to the contrary.‘° 


In bill. Whether an allegation 


for impertinence depends upon the nature and scope 
of the legitimate issues which can arise under the 
bill.t? The fact that an allegation is not strictly 
necessary does not render it impertinent; to have 
that effect it must have no bearing on the issue.‘2 
The pleader may properly, after stating facts suffi- 
cient to entitle plaintiff to relief, 


facts to 


intensify without 


of obtaining evidence to establish 


ris v. Elliott, 8 Price 674, 146 Re- 
print 1332; King v. Teale, 7 Price 
278, 146 Reprint 972; Webster v. 
Threlfall, 2 Sim. & St. 190, 1 EngCh 
190, 57 Reprint 218; Del Pont v. De 
Tastet, Turn. & R. 486, 12 EngCh 
486, 37 Reprint 1187; Parker v. Fair- 
jie, Turn. '& R. 362,°12 HngCh' 362, 
37 Reprint 1140 [aff 1 Sim. & St. 
295, 1 HngCh 295, 57.Reprint 120]; 
White v. Williams, 8 Ves. Jr. 193, 32 
Reprint 327; Alsager vy. Johnson, 4 
Ves. Jr. 217, 31 Reprint 112; Davis v. 
Cripps, 2 Y. & Coll.. 430, 21 EngCh 
430, 63 Reprint 192. (2) ‘An answer, 
or a bill, ought not, ordinarily, to 
set forth deeds in hee verba; and if 
the pleader sets forth only so mucn 


'thereof as is material to the point 


in question, it is sufficient.” Hood v. 


_ Inman, 4 Johns. Ch. (N. Y.) 437, 438. 


To same effect Bush vy. Adams, 22 
Fla. 177. (8) Where the same paper 
is set out at two or more places in 
a pleading, such repetitions will be 
expunged, and leave given to amend 


-by striking out all but one copy, and 


referring to the page in which it 
first appears. Nevada Nickel Syndi- 
cate v. Nat. Nickel Co., 86 Fed. 486 
[app dism 101 Fed, 1006 mem]. 

{f] Mere redundancy in stating a 
material allegation does not subject 
it to the charge that it is scandalous 
or impertinent. Burden v. Burden, 
124 Fed. 250. 

[g] General allegations.—Where 
the charges are of such a nature 
that their full development would 
necessitate undue prolixity, they 
should, although wholly pertinent, be 
set forth generally and not in de- 
tail, Halsey v. Ackerman, 38 N. J. 
Eq. 501; Herring v. Bischoffscheim, 
[1876] W. N. 77. 

{h] ack of conciseness.—State- 
ments that are not so concise as they 
might possibly be made are not nec- 
essarily impertinent on that account. 
Whether matter which has been 
stated in a certain number of words 
might not have been stated in fewer 
is not a proper subject of inquiry. 
Marshall v. Mellersh, 6 Beav. 558, 49 
Reprint 941; Woods v. Woods, 10 
Sim. 197, 16 EngCh 197, 59 Reprint 
588, 

39. N. J.—Camden, etc., R. Co. v. 
Stewart, 19 N. J. Eq. 3438 [aff 21 N. 

. Eq. 484]. 
3 N. Pel cioden v. Murray, 19 AbbPr 
97: Carpenter v. West, 5 HowPr 53. 

Porto LS paeia fie vy. Nevarez, 1 
Porto Rico Fed. > 

Tenn.—Ramsey v. Temple, 3 Lea 
252. 

Wis.—Brachman y. Kuehnmuench, 
64 Wis. 249, 24 NW 902. 

Eng.—Allfrey v. Allfrey, 14 Beav. 
235, 51 Reprint 277; Tench v. Cheese, 
1 Beav. 571, 17 EngCh 571, 48 Re- 
print 1063: Byde v. Masterman, Cr. 
& Ph. 265, 18 HEngCh,. 265, 41 Reprint 
492: French v. Jacko, 1 Meriv. 357 
note a, 35 Reprint 706; Norway v. 
Rowe, 1. Meriv. 347, 35 Reprint 702; 
Slack v. Evans, 7 Price 278 note, 
146 Reprint 972; Gompertz v. Best, 
1 Y. & C. Exch. 114, 160 Reprint 


47, 

lo: Bally v. Williams, McClel. & 
Y. 334, 148 Reprint 441; Lowe -v. 
Williams, 2 Sim. & St. 574, 1 EngCh 


d varying the 
claimed.** One of the purposes of a bill in equity 
being an examination of defendant for the purpose 
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is objectionable 


In answer. 


add cumulative 
right 


plaintiff’s case, 


574, 57 Reprint 574; Parker v. Fairlie, 
Turn. & R. 362, 12 EngCh 362, 37 
Reprint 1140 [aff 1 Sim. & St. 295, 
1 EngCh 295, 57 Reprint 120]. 

41. South, etc., Alabama R. Co. v. 
Alabama R. Commn., 171 Fed. 225. 
See also Hubbard v. Galveston, etc., 
R. Co., 200 Fed. 504, 118 CCA 608 
(particular allegations not imper- 
tinent or scandalous). 

[a] Rule applied.—In suits to de- 
termine the constitutionality of stat- 
utes fixing railroad rates, alleged to 
be confiscatory, in which there are a 
large number of questions of fact 
and law to be considered, and which 
properly have a bearing on the issues, 
a wide latitude is allowed in plead- 
ing, and allegations of facts which 
may be material will not be held bad 
for impertinence because they are 
evidential in character and not issu- 
able. South, etc., Alabama R. Co. v. 
Alabama R. Commn., 171 Fed. 225. 

42. Kirkpatrick v. Corning, 40.N. 
- Hq: 241, 255° [rev 39 N. J. Eq. 

(5 : 

“It is necessary to consider whether 
the alleged objectionable parts of the 
bill have a tendency, or would be 
admissible in evidence to show the 
truth of any allegation in the bill 
that is material with reference to 
the relief sought. If so, they should 
stand; if not, they may be stricken 
out.” Kirkpatrick y. Corning, supra 
[quot Chew v. Eagan, 87 N. J. Eq. 89, 
83, 99 A 611]. 

{a] History of transaction.—A 
narrative of factS and circumstances 
surrounding and bearing on the trans- 
action that forms the subject mat- 
ter of the suit, stated as. concisely 
as possible, is usually proper matter 
to be contained in the bill. Wells v. 
Oregon R., etc., Co., 15 Fed. 561, 8 
Sawy. 600; Atty.-Gen. v. Rickards, 6 
Beav. 444, 49 Reprint 897, 12 Cl. & 
F. 30, 8 Reprint 1306, 1 Phil. 382, 
19 ECL 383, 41 Reprint 677; Tench v. 
Cheese, 1 Beav. 571, 17 EngCh 571, 
48 Reprint 1063. 

43. Noble v. Moses, 81 Ala. 530, 
Lisa cd sie 

44, Chew v. Hagan, 87 N. J.» Eq. 
80, 99 A 611. Desi 

45. Goodrich v. Parker, 1 Minn. 
195; Chew v. Eagan, 87 N. J. Eq. 80, 
99 A 611; Leslie v. Leslie, 50 N. J. 
Eq. 155, 24 A 1029; Dodd v. Wilkin- 
son, 42 N. J. Eq. 647, 9 A 685 [aff 
42 N. J. Ha. 234, 7 A 327]; Camden, 
ete., R. Co. v. Stewart, 19 N. J. Ha. 
343 faff 21 N. J. Ea. 484]; Hawley 
v. Wolverton, 5 Paige (N. Y.) 522; 
Mechanics’ Bank y. Levy, 3 Paige 
(N. Y.) 606; Perry v. Perry, 1 Barb. 
Ch. (N. Y.) 516; Johnson v. Brown, 
Lee WeeViaan Ls : 

Charging part of bill see infra 

398, 

: 46. U; S.—Toler v.* East ‘Tennes- 
see, etc., R. Co., 67 Fed. 168; Chap- 
man v. Portland School Dist. No. 1, 
5 F. Cas. No. 2,607, Deady 108; Gris- 
wold v. Hill, 11 F. Cas. No. 5,835, 1 
Paine 390. 

Fla.—Holzendorf v. Terrell, 52 Fla. 


525, 42 S584; Bush v, Adams, 22 Fla. 
alr 

Mada.—Price v. Tyson, 8 Bland 392, 
22 AmD 279. 


Mich.—Gilkey v. Paige, Walk. 520. 


por Cn. 375 


or to disprove the defense which it is supposed may 
be set forth in the answer,** plaintiff may set forth 
in his bill any matter of evidence or any fact, even 
though collateral, the admission of which by defend- 
ant would go to establish plaintiff’s own ease or 
overturn that of his adversary.*® 

On exceptions to an answer for im- 
pertinence or scandal, courts of equity give the an- 
swer a liberal consideration, having regard to the 
nature of the case as made by the bill,*® and excep- 
tions to allegations in an answer as impertinent are 
unsustainable, where they include facts pleaded 
which are responsive to the bill,*7 and admissible 


pe ahay eee een yv. Parker, 1 Minn, 


N. H.—Tucker y. Cheshire R. Co., 
21 ING 29. 

N. J.—Redrow v. Sparks, 75 N. J. 
Eq., 396, 72 A 442; Leslie v. Leslie, 50 
N. J. Hg. 155, .24 A 1029: Dodd: v. 
Wilkinson, 42 N. J. Eq. 647, 9 A 685 
{aff 42 N. J. Eq. 234, 7 A 327). 

N. Y.—Woods v. Morrell, 1 Johns. 
Chyi.0:35 

Pa.—Pettebone v. 
Kulp 353. 

Tenn.—Johnson y. Tucker, 2 Tenn. 


Ch, 244. 
Eng.—Christie v. Christie, L. R. 8 
: 1 Sen VV 31 


Everhart, 4 


Ch. ; b , 
Beav. 342, 54 Reprint 1170; Reaves 
v. Baker, 13 Beav. 436, 51 Reprint 
168; Atty.-Gen. v. Foster, 2 Hare 81, 
24 EngCn 81, 67 Reprint 33; A, v. 
iB Oo JUlr.N, S. 1141 St: joun ever ate 
John, 11 Ves. Jr. 5386, 32 Reprint 
1192; Davis v. Cripps, 2 Y. & ‘Coll. 
430, 21 EngCh 430, 63 Reprint 192. 

47. U. S.—Louisville, ete, R. Co. 
v. Wright, 190 Fed. 252; Mound City 
v. Castleman, 171 Fed. 520; Mercan- 
tile Trust Co. v. Missouri, etc., R. 
Co., 84 Fed. 279; Chapman v. Port- 
land School Dist., 5 F. Cas. No. 2,607, 
Deady 108; Griswold v. Hill, 11 F. 
Cas. No. 5,835, 1 Paine 390; Lowns-' 
Gale v. Poriland, 15 F. Cas. No. 8,578, 
Deady 1, 1 Or. 381. 

Ark.—Burr vy. Burton, 18 Ark, 214. 

Fla.—Bettis v. Tampa Real Bst. 
Exch., ete., Assoc., 62 Fla. 435, 56 
S 499; Holzendorf y. Terrell, 52 Fla. 
525, 42 S 584. 

Md.—Price v. Tyson, 3 Bland 392, 
22 AmD 279. 

N. J.—Greiss v. Noisky, 82 N. J. 
Eq. 1, 87 A 155; McGuckin v. Kline, 
31 N. J. Eq. 454; Hogencamp v. 
Ackerman, 10 N. J. Eq. 267. 

N. Y.—-Putnam vy. Ritchie, 6 Paige 
390; McIntyre v. Union College, 6 
Paige 239; Monroy v. Monroy, 1 
ake 382; Desplaces vy. Goris, 1 Edw. 

Pa.—Marshall’s Est., 16 ‘Phila. 271. 

Tenn.—Johnson v. Tucker, 2 Tenn. 
Ch. 244. 

Eng.—Forester y. Read, L. R. 6 
Ch. 40; Osmond v. Tindall, Jac. 625, 
4 EngCh 625, 37 Reprint 986; In re 
Wills, 9 Jur. N. S. 1225; Bruff v. Cob- 
bold, 26 L. T. Rep. N. S. 786; Smith 
vy. Reynolds, Mosely 70, 25 Reprint 
276; Wagstaff v. Bryan, 1 Russ. & M. 
28, 5.EngCh 28, 39 Reprint 11; Atty.- 
Gen. v. Whorwood, 1 Ves. 534, 27 Re- 
print 1188. 

[a] Rule applied.—(1) Where a 
bill alleges unnecessary facts tend- 
ing to reflect on defendant’s integrity, 
an answer responsive to such allega- 
tions is not impertinent. MHolzendorf 
v. Terrell, 52 Pla. 525, 42 S 584. (2) 
Where a bill prays a, discovery of 
sums expended by an executor, with 
the times and circumstances of such 
expenditures and that copies of the 
accounts be annexed, a schedule an- 
nexed to the answer, setting forth 
each intem of debit and credit is not 
impertinent, but copies of receipts 
taken for payments explained in the 
answer are impertinent. Scudder v. 
Bogert, 1 Edw. (N. Y.) 372. 

{b] Besponsive impertinent mat- 
ter.—Where an answer to a bill is 
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as defensive matter.*® 


such matter 1s 1mpertinent.?® 


nor scandalous.°! 


excepted to for impertinence, if the 
matter excepted to iS responsive to 
the bill the exception will not be 
allowed, although the matter is im- 
pertinent. Lownsdale v. Portland, 15 
He Gas, UNGeas.o. 4s, — Deady | 1G; 7da7 Or: 
381; Woods v. Morrell, 1 Johns. Ch. 
(N. Y.) 108. ° But see Langdon v. 
Pickering, 19 Me. 214 (impertinent 
matter in a bill does not justify the 
introduction of similar matter in the 
answer). 

{c] Evasive or insufficient allega- 


_tion—An allegation in an answer, 


however evasive or insufficient, which 
is responsive to the bill, is not im- 
pertinent. Chapman  v. Portland 
senool Dist.’ No; -1,. 5,;.E... Cas. No. 
2,607, Deady 108. 

48. U. S—Hound City v. Castle- 
man, 171 Fed. 520. 

Ala.—Crymes v. White, 37 Ala. 
549; Saltmarsh v. Bower, 22 Ala, 221. 

N. J.—Commonwealth Title, etc., 
Co. v. New Jersey Lime Co., 86 N. J. 
Eq. 450, 456, 100 A 52. 

N. Y.—Jewett v. Belden, 11 Paige 
618. 

Pa.—Waldron v. Bayard, 1 Phila. 
484. 

“The matter criticised is so unre- 
jated to the complainant’s claim as to 
be unworthy of any consideration 
as a defence.’ Haberman v. Kaufer, 
60 N. J. Eq. 271, 274, 47 A 48 [quot 
Commonwealth Title, etc., Co. v. New 
Jersey Lime Co., supra]. 

49. .U.. S.—Barrett v. (Twin. City 
Power Co,; 111 Fed. 45; Whittemore 
v. Patten, 84 Fed, 51; Toler v. Hast 
Tennessee, etc., R. Co., 67 Fed. 168; 
Field v. Hastings, ete. Co., 65 Fed. 
279. 

Ill— Highway Comrs. v. Deboe, 43 
Til. A, 25. 

Ma.—Price v. Tyson, 3 Bland 392, 
22 AmD 279. 

Minn.—Goodrich v. Parker, 1 Minn. 
195; 

N. J.—Greiss v. Noisky, 82 N. J. 


“inlay 87 A 155; Hutchinson y. Van 


Voorhis, 54 N. Ji,.Biq.. 439, 35 A 
371; Wilkinson v. Dodd, 42 N._ J. 
MWahweo4.. tucA, 327> fafi) 42. N... J. Ba, 
647, 9 A 685]; Camden, etc., R. Co. 
vy. Stewart, 19 N. J. Eq. 343; Combs 
v. Combs. 3 Stew. Dig. 187. 

N. Y.—wNorton v. Woods, 5 Paige 
260; Sommers v. Torrey, 5 Paige 54, 
28 AmD 411; Stafford v. Brown, 4 
Paize 88; Woods y. Morrell, 1 Johns. 
Ch. 03% 

Tenn.—Saltmarsh v. Hockett, etce., 
Iron Co.,,1 Lea 215. 
ore Va.—Rust v. Rust, 17 W. Va. 

ily 

[a] Rule applied.—‘‘Long recitals, 
digressions, stories, conversations, 


But the answer must not 
go outside of the bill to state that which is not ma- 
terial or relevant to the ease made out by the bill; 
Whatever is called 
for by the bill or will be material to the defense, 
with reference to the order or decree which may 
be made in the case, is proper to be stated in the 
answer,.®” Averments which are calculated to preju- 
dice the equitable merits of plaintiff, upon his ad- 
mission of them as true, are neither impertinent 
But facts showing grounds for 
affirmative relief against plaintiff, whether by way 
of set-off or otherwise, are inappropriate in an an- 
swer and constitute impertinence,°? except where 
authorized by statute or rule of court,®? even though 
they are not alleged for the purpose of obtaining 
relief, and none is prayed,** as are also matters of 
argument, based on the statements of the bill, but 
containing no new fact,°° and matters of which de- 
fendant could not be permitted to avail himself.°® 
A pertinent defense that has arisen between the fil- 
ing of the bill and the coming in of the answer may 
be alleged in the latter without subjecting it to 


EQUITY 


pertinence.°° 


and insinuations tending to scandal, 
are of this nature.” Woods v. Mor- 
rel. 1 Johns.4(Chy .CN.g ys 103; 106 
[quot Hutchinson vy. Van Voorhis, 54 
N. J. Eq. 425, 445, 35 A 371]. 

[b] A @isclaimer of all interest 
(1) renders impertinent anything not 
responsive to the bill. Saltmarsh vy. 
Hockett, 1 Lea (Tenn.) 215. (2) De- 
fendant in an action concerning real 
property made a party because he 
was mentioned as cestui que trust 
in dne of the deeds may, in disclaim- 
ing, detail how he became connected 
with the transfer. Helme y. Outcalt, 
3 Stew. Dig. (N. J.) 250. 

50. Smith v. Crocheron, 2 Edw. 
(N. Y¥.) 501; Jolly v. Carter, 2 Edw. 
(N. Y.) 209; Desplaces v. Goris, 1 
Edw. (N. Y.) 350; Wagstaff v. Bryan, 
1, Russ. & M,. 28, 5 BngCh . 28, 39 
Reprint 11. 
por Morrell vy. Brooks, 19 Pa. Dist. 

52. U. S.—Armstrong v. Chemical 
Nat. Bank, 37 Fed. 466; Chapman v. 
Portland School Dist. No. 1, 5 F. Cas. 
No. 2,607, Deady 108. 

Fla.—Bush v. Adams, 22 Fla. 177. 

N. J.—Crane v. Ely, 40 N. J. Eq. 
79; Westervelt v. Ackerson, 35 N. 
Kq. 48; Hulfish v. O’Brien, 20 N. 
Eq.. 230, [aff 22 N. J... Eq. 471]. 

N. .Y.—-Spencer v. Van Duzen, 1 
Paige 555. 

R, I.—-Paine v. Sackett,.25 R. I. 
561, 57 eAe 376. 

Tenn.—Mrzena v. Brucker, 3 Tenn. 
Cheater, 

W. Va.—Price v. Price, 68 W. Va. 
389, 69 SE 892. 

[a] A prayer for relief is imper- 
tinent in an answer. 
Portland School Dist., 5 KF. Cas. No. 
2,607, Deady 108. 

53. See statutes and court rules, 

{a] Federal Equity Rules, rule 30 
authorizes matter of set-off and coun- 
terclaim to be included in the an- 
swer. See infra § 601. 

54. Spaulding v. Farwell, 62 Me. 
319; Lawrence vy. Lawrence, 4 Hdw. 
CNY) bs oe: 

55 Florida Mortg.. ete, Co. -v. 
Finlayson, 74 Fed. 671; Perkins vy. 
Morgan, 107 Ga. 835, 33 SE 705. 

56. See cases infra this note. 

[a] Rule applied.—(1) Allegations 
attempting to# reopen what has _ be- 
come res judicata. Langdon v. God- 
dard, 14 F. Cas. No. 8,061, 3 Story 
13; Johns v. Roberts, 4 Edw. (N. Y.) 
611. (2) Allegations varying the 
terms of a written contract. Barbee 
v. Inman, 5 Blackf. (Ind.) 439. (3) 
Averments of matters excluded from 
consideration by an admitted con- 
tract. Barrett v. Twin City Power 


J. 
J. 


[§ 386] 2. Scandal. 
unnecessary allegation which bears eruelly upon 
the moral character of an individual, or states any- 
thing which is contrary to good manners, or any- 
thing which it is unbecoming to the dignity of the 
court to hear or which charges some person with a 
crime, not necessary to be shown in the cause.® 
Unnecessary matter reflecting upon the character of 


Chapman _ v, [ 


[§§ 385-386 


exceptions for impertinence.*? Defendants, answer- 
ing a bill of revivor, may set up any defense which 
the justice of the case requires, subject to a ques- 
tion of costs, if they needlessly repeat answers of 
former defendants,°* and may state such facts as 
are favorable to them, as showing that the same 
decree as might have been originally made cannot 
be obtained against them, notwithstanding, such 
facts do not tend to show that plaintiffs are not 
entitled to revive the suit.°® 
tained in an answer to such a bill setting up de- 
fenses which might have been litigated in the origi- 
nal suit or which go merely to show irregularity 
and misconduct in those proceedings constitute im- 


But allegations con- 


Scandal consists of any 


Co., 111 Fed. 45. (4) Allegations of 
an attempted settlement to which 
plaintiff did not accede. Langdon vy. 
Goddard, 14 F. Cas. No. 8,061, 3 
Story 13. ; 

57. Lyon vy. Brooks, 2 Hdw. (N.: 
06) a 

58 Atty.-Gen. v. Foster, 2 Hare 
81, 24 EngCh 81, 67 Reprint 33. 

59. Langley v,.Fisher, 10 Sim. 
345, 16 HngCh 345, 59 Reprint 647. 

60. Dyer v. Cranston Print Works 
Co., 20 R. I. 148, 37 A 632; Devaynes 
v. Morris. 1.Myl. & C. 213, 13 EngCh 


‘2138, 40 Reprint 356; Nanney v. Totty, 


11 Price 117, 147 Reprint 420; Wag- 
staff jv. Bryan, 1 Russ. & M. 28, 5 
EngCh 28, 39 Reprint 11. 

61. U. S—McNulty v. Wiesen, 130 
Fed. 1012; Burden y. Burden, 124 Fed. 
250; Kelley v. Boettcher, 85 Fed. 55, 
29 CCA 14; Toler v. Hast Tennessee, 
CC. it. (Co. evs hed 168: 
gue t = Ece VuliBurton;; 18. sArk. 

Colo.—Peo. v. Berry, 17 Colo. 322, 
29nP 9043 
hee C.—Tolman y. Tolman, 1 App. 

lll— Highway Comrs. y. Deboe, 43 
Ill, A...25. 

Te ep eee v. Parker, 1 Minn. 

N. Y.—McVey v. Cantrell, 8 Hun 
522; Peow v. Murray, 23 NYCivProc 
eg King y. Sea Ins. Co., 26 Wend. 


N. C.—Mitchell v. Brown, 88 N. C. 
iN Newsom v. Newsom, 40 N. C. 
ee tce Nauistan v. Ralston, 13 Phila. 

Tenn.—Johnson v. Tucker, 2 Tenn, 
Ch, 244, 

Eng.—Corbett v. Tottenham, 1 Ball 
& B. 59, 2 Mollow 319; Smith v. 
Reynolds, Mosely 70, 25 Reprint 276; 
Peck v. Peck, Mosely 46, 25 Reprint 
261; Pearson v. Knapp, 1 Myl. & K. 312, 
7 EngCh 312, 39 Reprint 699; Ex p. 
Sigel 15 Ves. Jr. 476, 33 Reprint 


_ [a] Another definition.—‘‘Scandal is 
impertinent matter which is also 
crimnatory, or which otherwise re- 
flects on the character of an individ- 
ual.” Manhattan Trust Co. v.. Chi- 
cago - Electric Tract. Co, 188 Fed. 
1006, 1008. 

{b] Reproachful language.—‘‘Facts 
not material to the decision, are im- 
pertinent, and if reproachful, they 
are scandalous.” Woods’ vy. Morrell, 
1 Johns. Ch. (N. Y.) 103, 106 [quot 
Hutchinson v. Van Voorhis, 54 N. J. 
Hq. 439, 445, 35 A 3871]. To same 
effect Livesey v. Livesey, (N. J. Ch.) 
58 A 1020; Peo, v. Church, 2 Lans. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
® 


Bars 


| North Carolina R. Commn., 


§§ 386-387] 


persons not parties to the suit is seandalous.°2 Lan- 
guage disrespectful to the court, contained either 
in a pleading or other paper filed in a cause, may 
No averment is 
open to an objection for scandal unless it is also 
impertinent, for a charge, no matter how defama- 
tory it may be, is not scandalous if it is relevant to 
t And on the other hand, no matter is 
impertinent, however scandalous it may be, or how- 
ever much it may tend to degrade, provided it is 

levant.' The fact that matter which contains 
eriminations or other reflections on character is 
false will not make it scandalous, provided it is rele- 
vant to the issue,°* and, on the other hand, the fact 
that allegations of this character are true will not 
prevent them from being scandalous if they are 


be stricken out as seandalous.®? 


the case,*4 


relevant.® 


entirely irrelevant.%7 
[§ 387] 3. Remedies.*® 


(N. Y.) 459; Peo. v. Albany, etc., R. 
€o., 57 Barb: (N. Y:).-204: 

{c] Fraud and conspiracy.—Reck- 
less charges of fraud and conspiracy 
may amount to scandal. Crim v. 
Rice, 232 Fed. 570; Brown y. Davis, 
62 Fed, 519, 10 CCA 532. 

{d] Allegations of improper rela- 
tions between plaintiff and defend- 
ant constitutes scandal. Tolman v. 
Tolman, 1 App. (D. C.) 299. 

[e] Discreditable motive.—Defend- 
ant may not impute discreditable 
motive to plaintiff in bringing the 
suit, not affecting his right to.bring 
fe Whittemore y. Patten, 84 Fed. 

{f] Recrimination of scandalous 
charges in the bill is none the less 


scandalous. Rees v. Evans, 1 ChSent 
Nev) #6. 
[g¢] Specific instances of immoral- 


ity and other misconduct pertinent 
to an issue may usually be given in 
evidence under a general allegation, 
and, if it can be avoided, the specific 
instances should never be pleaded, 
under the penalty of being expunged 
as scandal, Clark v. Periam, 2 Atk. 
333, 26 Reprint 603, 9 Mod. 340, 88 
Reprint 493; 1 Daniell Ch. Pr. (6th 
Am. ed) p 348. 

62. King v. Sea Ins. Co., 26 Wend. 
(N. Y.) 62; Norton v. Woods, 5 Paige 
(N. Y.) 260; Williams v. Douglas, 5 
Beav. 82, 49 Reprint 508. 

[a] Discrediting witness.—Mat- 
ters introduced into an answer, seek- 
ing to discredit in advance a witness 
likely to be called by complainant, 
are scandalous and impertinent. Nor- 
ton v. Woods, 5 Paige (N. Y.) 260. 

{b] Misconduct of counsel.—Al]- 
jegations of misconduct on the part 
of counsel, that are unconnected with 
the matters in litigation, are scandal. 
in)re Fitch,-2) Ch...Chamb. ((U. Cz) 
‘288. 

{[c] Unnecessary to give names.— 
Ordinarily, where offensive and dis- 
ereditable matter involving the acts 
and proceedings of persons not par- 
ties to the record is relevant, it is 
unnecessary to designate their 
names; all that can be material or 
important to spread before the court 
are the facts. King v. Sea Ins. Co., 
26 Wend. (N. Y.) 62; Clark v. Periam, 
2 Atk. 337, 26-Reprint 603, 9 Mod. 
340, 88 Reprint 493. 

63. Van Etten v. Butt, 32 Nebr. 
285, 49 NW 365; Vernon v. Oliver, 
iiCandis. C. 156. 

64. U. S.—Manhattan Trust Co. v. 
Chicago Electric Traction Co., 188 
Fed. 1006; Burden y. Burden, 124 
Fed. 250; Wilmington, etc., R. Co. v. 
90 Fed. 
33; Mercantile Trust Co. v. Missouri, 
etc., R. Co., 84 Fed. 379. 

A Conn.—Lankton v. Scott, Kirby 
56, 
Ill.— Bowman vy. Wilson, 64 Ill. A. 


73; Highways Comrs. y. Deboe, 43 
a A 25, 

Md.—Price v. Tyson, 3 Bland 392, 
22 AmD 279. 


Courts have inherent 


EQUITY 


pes pence v. Parker, 1 Minn. 


Nebr.—Hovland _ y. 38 
Nebr. 119, 56 NW 800. 

N. J.—Chew v. Eagan, 87 N. J. Ea. 
80, 99 A 611; Wilkinson v. Dodd, 42 
NS ge 2o4, 1 Anal » patty 420 Nee be 
Eq. 647, 9 A 685]. 

N. Y.—Hall v. Strong, 117 App. Div. 
912, 102 NYS 161; Wuensch v. Morn- 
ing Journal Assoc., 4 App. Div. 110, 
38 NYS 605; Smith v. American Tur- 
quoise Co., 77 Hun-192, 28 NYS 329; 
Bowman vy. Sheldon, 7 N. Y. Super. 
657, 10 NYLegObs 339; Bell v. Clarke, 
45 Misc. 275, 92 NYS 411; McIntyre 
v. Union College, 6 Paige 239; Jolly 
v. Carter, 2 Edw. 209. But see War- 
ner v. Paine, 4 N. Y. Super. 195 (al- 
though charges made are pertinent 
to the issue it is possible for them 
to be clothed in language so unnec- 
essarily gross as to constitute scan- 


Burrows, 


dal). 
N. C.—Henry v. Henry, 62 N. C. 
334, 983 AmD 87. 


Eng.—Rubery v. Grant, L. R. 13 
Eq. 443; Montriou v. Carvick, 6 Jur. 
97; Portsmouth v. Fellows, 5 Madd. 
450, 56 Reprint 967; Smith v. Reyn- 
olds, Mosely 70, 25 Reprint 276; 
Everett v. Prythergch, 12 Sim. 363, 
35 EngCh 363, 59 Reprint 1171; Fen- 
houlet v. Passavant, 2 Ves. 24, 28 
Reprint 16; Ex p. Simpson, 15 Ves. 


Jr. 476, 33° Reprint 834; Coffin v. 
Cooper, 6 Ves. Jr. 514, 31 Reprint 
RAL 

[a] Unnecessarily offensive lan- 


guage should not be used. Burden v. 
Burden, 124 Fed. 250; Chew v. Eagan, 
87 N. J. Ha. 80, 99 A’ 611; Riddle v. 
Stevens, 2 Serg. & R. (Pa.) 5387. 

65. Powell v. Cobb, 56 N. C. 1. 

66. Matter of Lord, 81 Hun 590, 
30 NYS 1117; Ex p. Simpson, 15 Ves. 
Jr. 476, 33 Reprint 834. 

67. Pearse v. Pearse, 29 L. T. Rep. 
N. S. 453. 


68. See Pleading [31 Cyc 637 et 
eq]. 
ay U. S.—Polk v. Mutual Reserve 


Fund Life Assoc:, 128 Fed. 524; Kel- 
ley v. Boettcher, 85 Fed. 55, 29 CCA 
14, 


N. J.—Kirkpatrick v. Corning, 40 
N. J. Eq. 241 [rev 39 N. J. Eq. 22]. 

N. Y.—Peo. v. McCumber, 18 N. Y. 
315, 72 AmD 515 [aff 27 Barb. 632, 
15 HowPr 186]; Carpenter v. West, 
5 HowPr: 53. : ; 

Oh.—Rabenstein v. Chicago Cot- 
tage Organ Co., 11 OhS&CP 22. 

Pa.—Riddle v. Stevens, 2 Serg. & 
R. 537. 

Utah.—Morrison v. Snow, 26 Utah 
OH Ny NORM SEL SB ] Yi ¥ 

Eng.—Anonyntous, i Chit. 676 note 
a, 18 ECL 201 note a, 2 Wils. C. P. 
20, 95 Reprint 663; Lee yv. Ashwin, 
1 1 da. BR. 291; Bx p. Simpson, 15 
Ves. Jr. 476, 33 Reprint 834. 

70. See statutory provisions and 
court rules. 

[a] Declaratory of common law.— 
Such statutes and rules are merely 
declaratory of the common jaw. 


/ 33 Reprint 834; 
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power to protect their records by striking out or 
expunging scandal and impertinence.®® 
is sometimes, however, expressly conferred by stat- 
ute or rule of court.7° 
not only within the power of 7 but incumbent upon 
the court’? to expunge it upon its own motion, 
even if the remedy is not otherwise invoked. 
has been intimated in several cases that the court 
‘may of its own motion expunge matter not scanda- 
lous but merely impertinent ;7* and where the viola- 
tion of the rule against impertinence was palpable 
and gross this action has been taken."4 
English practice for attacking scandal or imperti- 
nence was by motion or petition of course 7 for an 
order referring the entire pleading or other writ- 
ing to the master for him to examine and report his 
findings thereon."® 


chancery, written exceptions signed by counsel and 


This power 


If matter is scandalous it is 


it 


The early 


Later, by virtue of orders in 


Kelley v. Boettcher, 85 Fed. 55, 29 
CCA 14; Peo. v. Murray, 23 NYCiv 
Proc 538; Johnson vy. Tucker, 2 Tenn. 
Ch. 244. 

71. Kelley v. Boettcher, 85 Fed. 55, 
29 CCA 14; Brown v. Davis, 62 Fed. 
519, 10 CCA 532; Johnson v. Brown, 
13 W. Va. 71; Cracknall v. Janson, 
11 Ch. D. 1, 18 ERC 68; Williams v. 
Douglas, 5 Beav. 82, 49 Reprint 508; 
Devonsher vy. Ryall, Ir. R. 11 Eq. 460; 
Fox v. Bearblock, 46 L. T. Rep. N. S. 
145; Ex p. Simpson, 15 Ves. Jr. 476, 
Coffin v. Cooper, 6 
Ves. Jr. 514, 31 Reprint 1171; Vernon 
v. Oliver, 11 Can. S. C. 156. 

[a] Although a code provision 
gives to the party aggrieved the 
right to apply for the expurgation of 
scandalous matter, the court may 
nevertheless act upon its own motion. 
Peo. v. Church, 2 Lans. (N. Y.) 459; 
Peo. v. Murray, 23 NYCivProc 53; 
Peo. v. Albany, etc., R. Co., 8 AbbPr 
NS (N. Y.) 122, 39 HowPr 49 [aff 57 
Barb. 204]; Carpenter vy. West, 5 


72. Kelley v. Boettcher, 85 Fed. 
55, 29 CCA 14; Johnson vy. Brown, 13 
WieyVaniTieel 532 

“The court of its own motion, in 
aid of public morals, is bound not to 
permit its records to be made the 
means of perpetrating libelous and 
malignant slanders, but shoid in- 
terfere to suppress such indecencies, 
which may stain the reputation and 
wound the feelings of the parties, 


|'HowPr (N. Y.) 58. 


their relatives and friends.’ John- 
son v. Brown, supra. 
73. Kelley v. Boettcher, 85 Fed. 


55,1 29 CCA 14; Socola. vi Grant, 15 
Fed. 487; Wood v. Mann, 30 F. Cas. 
No. 17,952, Sumn. 578; Price v. Ty- 
son, 3 Bland (Md.) 392, 22 AmD 279. 

In federal courts see infra text and 
note 11. 

74 Pinneo vy. Goodspeed, 104 Ill. 
184. 

75. Price v. Shaw, 2 Cox Ch. 184, 
30. Reprint 85; Ex p. Le Heup, 18 
Ves. Jr. 221, 34 Reprint -300. 

{a] By stranger to suit.—Where 
the application is made by a stranger 
to the cause it cannot be by motion 
of course, but must be on notice. 
Williams v. Douglas, 5 Beav. 82, 49 
Reprint 508; Sadleir v. Smith, 7 Ont. 
Pr. 409, 15 CanLJ,52; 

76. Peo. v. Murray, 23 NYCivProc 
53; Mason v. Mason, 4 Hen. & M. 
(14 Va.) 414; Martyn v. Broughton, 
3 Swanst. 232, 36 Reprint 843; Ex p. 
Le Heup, 18 Ves. Jr. 221, 34 Reprint 
300; Coffin v. Cooper, 6 Ves. Jr. 514, 
31 Reprint 1171; Ruttan v. Smith, 1 


Ch. Chamb. (U. C.) 184; Adam Eq. 
(5th Am. ed) p 380. 

{a] Time for report.—(1) A ref- 
erence for impertinence is, in fact, 


an order for time (Petty v. Lonsdale, 
4 Myl. & C. 545,,18 EngCh 545, 41 
Reprint 210), (2) and the party caus- 
ing the reference may be required to 
procure the report within a certain 
number of days (Camden, etc., R. Co. 


378 [21 C.J.] 


specifically pointing out the objectionable matter 
were required,’’ notice thereof to be given to the 
This practice has 
been followed in whole or in part in some jurisdic- 
Reference to a master be- 
ing for the relief of the court,°° it may refuse a 
reference and pass directly upon the application.®+ 
Where a reference is had, exceptions to the report 
of the master may be taken by a party dissatisfied 
therewith, and his findings thus brought before the 
In some jurisdictions an appeal 
is provided from the master or referee to the court, 
by which method the review is had.*? 
for impertinence or scandal must be good in their 


adverse party or his solicitor.’® 


tions in this country.” 


court for review.®2 


v. Stewart, 19 N. J. Eq. 343 [aff 21 
N. J. Eq. 484]; Pearse v. Brook, 3 
Beav. 337, 43 HngCh 337, 49 Reprint 
1338; Jennings v. Walker, 1 Cox Ch. 
178." 129), Reprint 4 11177; ..Dansey, vv. 
Browne, 4 Madd. 237, 56 Reprint 693; 
Anonymous, Mosely 71, 25 Reprint 
277; Goodinge vy. Woodhams, 14 Ves. 
Jr. 534, 33 Reprint 626; Thomas v. 
, 14 Ves. Jr. 537 note a, 33 Re- 
print 627). 

77. Coyle v. Alleyne, 14 ‘Beav. aes 
51 Reprint 252; Re Gornall, 1 Beavy. 
226,:17 EngCh 226, 48 Reprint 926; 
Byde Vv. Masterman, Crerccmene 265, 
18 EngCh 265, 41 Reprint 492; Nor- 
way v. Rowe, 1 Meriv. 347, 35 Re- 
print 702; Petty v. Lonsdale, 4 Myl. 
& C. 545, 18 EngCh 545, 41 Reprint 
210; Wagstaff v. Bryan, 1 Russ. & 
M. .28,/ 5) EngCh: 28, 39 Reprint 11; 
Bickford v. Skewes, 8 Sim. 206, 8 
EngCh 206, 59 Reprint 83. 

[al Sufficiency of exceptions.—(1) 
Exceptions that describe the objec- 
tionable matter as extending from a 
specified word in a specified folio to 
another specified word in another 
specified folio are sufficient. Tench 
v. Cheese, 1 Beav. 571, 17 EngCh 571, 
48 Reprint 1063; Wagstaff v. Bryan, 1 
Russ. & M. 28, 5 EngCh 28, 39 Re- 
print 11. (2) It is no objection to 
an exception that it states that the 
matter is impertinently set forth, in- 
stead of that it is impertinent. Byde 
v. Masterman, Cr. & Ph. 265, 18 Eng 
Ch 265, 41 Reprint 492. 

78. Bradstock v. Whatley, 
61, 49 Reprint 747. 

{a] Irregularities concerning no- 
tice—The failure to give notice until 
after the time allotted by the order 
has expired, and the wrongful en- 
titling of the notice, may be relieved 
by the court on payment of costs. 
Lowe v. Williams, 12 Beav. 482, 50 
Reprint 1145; Bradstock v. Whatley, 
6 Beav. 61, 49 Reprint 747. 

79. Ala.—Bromberg v. Bates, 98 
Ala. 621, 13 0S 355'7. 

Ark.—Burr y. Burton, 18 Ark. 214. 

Fla.—South Florida Land Co, v. 
Walden, 59 Fla. 606, 51 S 554; Hunt 
we sflurner, 54 Bla. 654, 45° Si25093 
Beasley v. Coggins, 48 Fla. 215, 37 
S 213, 5 AnnCas 801. 

Tll.—Mix v. Peo., 116 Ill. 265, 4 NE 
783. 

Ind.—Conwell v. Claypool, 8 Blackf. 


124. 
3 Bland 392, 


Md.—Price v. 
22 AmD 279. 

N. C.—Powell v. Cobb, 56 N. C. 1; 
McKinzie v. Smith, 3 N. C. 407. 

Pa.—Aleania Co. v. Avonmore 
Hand) ete; Cojvnizs Pa, Distin 990: 
Vile’s Hst., 6 Pa. Dist. 288, 19 Pa. 
Co. 461; Morrell v. Brooks, 37 Pa. 
Co. 442; Roulston vy. Ralston, 13 
Phila. 175; Insurance Co. v. Bauer, 9 
Phila. 147; Waldron v. Bayard, 1 
Phila. 484. See also Bowman’s HEst., 
6 Pa. Dist. 763 (where no objections 
are made to an application by mo- 
tion, the matter will be considered as 
if presented upon exceptions); Mvers 
v. Kingston Coal Co., 3 Kulp (Pa.) 
137 (exceptions may be dismissed for 
want of precision after the master 


6 Beav. 


‘ 
Tyson, 


EQUITY 


entirety and, if 


the other. 


what remains.®® 


able.8? 


Exceptions 


has reported). 
R. I.—Matthewson vy. Matthewson, 
i R. I. 397. 


Tenn.—Flora vy. Rogers, 4 Hayw. 
202. 
Tex.—Herndon v. Campbell, 8&6 


Tex. 168, 23 SW 980. 


W. Va.—Bennett v. Pierce, 45 W. 
Va. 654, 31 SH 972; Arnold _ vy. 
Slaughter, 36 W. Va. 589, 15 SE 250; 
Richardson y. Donehoo, 16 W. Va. 
685. 

80. Camden, etc., R. Co. v. Stew- 
Brits 19) ON igh EC ane Soni Lakhs Curae ora 
Eq. 484]; Powell v. Kane, 5 Paige 


(N. Y.) 265 [aff 2 Edw. 450]. 

81. .  S.—Johns-Pratt Co. v. 
Sachs Co., 176 Fed. 7388 (exceptions 
to answer accompanied by motion to 
strike out). 

Ark.—Burr v. Burton, 18 Ark. 214. 

Md.—Price v. Tyson, 3 Bland 392, 
22 AmD 279. 
per tbr oparice v. Parker, 1 Minn. 
LOS: 

N. J.—Camden, etc., R. Co. v. Stew- 
art, 19° N. J. Hig..343 Laffi 21 N. J.. Eg. 
484]. 

N. Y.—Powell v. Kane, 5 Paige 265 
[aff 2 Edw. 450]. 

Eng.—Ex p. Palmer, 4 Russ. 188, 
4 EngCh 188, 38 Reprint 776. 

82. Myers v. Kingston Coal Co., 
38 LuzLegReg (Pa.) 137; Mackworth 
v. Briggs, 2 Atk. 182, 26 Reprint 514, 
1 Dick. 81, 21 Reprint 198; Holmes v. 
Arundel, 3 Beav. 303, 43 EngCh 3038, 
49 Reprint 119; Byde v. Masterman, 
Cr. & Ph. 265, 18 HngCh 265, 41 Re- 
print 492; Montriou v. Carvick, 6 Jur. 
97; Evans v. Owen, 2 Myl. & K. 382, 
7 EngCh 382, 39 Reprint 990; Pear- 
son v. Knapp, 1 Myl. & K. 312, 7 
EngCh 312, 39 Reprint 699; Woods v. 
Woods, 10 Sim. 197, 16 EngCh 197, 
59 Reprint 588; David v. Williams, 1 
Sim. 17, 2 EngCh 17, 57 Reprint 485; 
Wadman y. Birch, 3 Swanst. 230, 26 
Reprint 842; Mortimer v. West, 3 
Swanst. 228, 36 Reprint 841. 

83. See statutory provisions and 
court rules; and Johnson vy. Tucker, 
2 Tenn. Ch, 244 (holding that the 
chancellor may hear appeals on ex- 
ceptions to answers as well in va- 
cation or at chambers as at open 
court during the term); Williams v. 
Corby,’ 8 ‘Ont, -Pri, -833! Sadleir yi 
Smith, 7 Ont. Pr.~409, (15 CanLJ 52: 

84. U. S.—Mount City Co. v. Cas- 
tleman, 171 Fed. 520; Chicago Bad. of 
Trade v. Kansas City Nat. Bd. of 
Trade, 154 Fed. 238; Stokes v. Farns- 
worth, 99 Fed. 8386; Chapman v. 
School.- Dist?) 525m, Cas INO °25607;5 
Deady 108; Bachman vy. Everding, 2 
EF. Cas. No. 708, 1 Sawy. 70. 

Fla.—Wofford vy. Dykes, 67 Fla. 
118, 64 S 451; Law v. Taylor, 63 Fla. 
487, 58 S 844; Volusia Co. Bank v. 
Bigelow, 45 Fla. 638, 88 S 704; Bush 
v. Adam, 22 Fla. 177. 

i aT LA Ne v: Parker, 1 Minn. 

N. H.—Tucker v. Cheshire R. Co., 
21 N: Hi. 29. 

N. J.—Thompson vy. Williamson, 
(Ch.) 54 A 4538; Wilkinson v. Dodd, 
AQvNo St. eo. 234,.7 A 327 fiafh4o Nu ST. 
Eq. 647, 9 A 685]; MeGuckin v. Kline, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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any portion of the matter excepted 


to is not objectionable, the exceptions will not be 
sustained,* unless the objectionable matter is so 
intermingled with that which is unobjectionable that. 
the one CADDOL be distinguished and separated from 

Exceptions will not be sustained which 
would render meaningless or change the meaning of 


Exceptions for impertinence must 


point out the objectionable passages with such clear- 
ness as to enable the opposite party and the officers 
of the court to ascertain precisely what is objection- 
In some jurisdictions, generally by statute 
or rule of court, the remedy for impertinence or 
scandal is by motion to strike out,®° notice of such 


131 N. J. Eq. 454. 

N. Y.—Balcom vy. New York Life 
Ins., ete., Co., 11 Paige 454; Curtis v. 
Masten, 11 Paige 15; McIntyre v. 
Union College, 6 Paige 239; Norton 
v. Woods, 5 Paige 260; Buloid v- 
Miller, 4 Paige 474; Van Rensselaer 
v. Brice, 4 Paige 174; Waring v. 
Suydam, 4 Edw. 426; Lawrence v. 
Lawrence, 4 Edw. 357; Desplaces vy. 
Goris, 1 Edw. 350; Seymour v. Brew- 
ster, 2 Ch. Sent. 63. 

Pa.—Com. y. Pittston Ferry Bridge 
Co., 8 Kulp 29. 

Porto. Rico.—Garcia y. Nevarez, 1 
Porto Rico Fed. 513. 

Tenn.—Gleaves vy. Morrow, 2 Tenn. 
Ch. .592. 

W. Va.—Ward v. Ward, 50 W. Va. 
517, 40 SE 472. 

Eng.— Wagstaff vy. Bryan, 1 Russ. 
& M. 30, 5 EngCh 28, 39 Reprint 11. 

85. U. S.—Rincon Water, etc., Co. 
v. Anaheim Union Water Co., 115 Fed. 
543. See also Dr. Miles Medical Co. 
v. Snellenburg, 152 Fed. 661 (answer 
ordered recast so as to avoid all 
matter not strictly relevant). 

Md.—Price v. Tyson, 3 Bland 392, 
22 AmD 279. 

Minn.—Goodrich y. Parker, 1 Minn. 
195. 

N. Y.—Powell v. Kane, 5 Paige 265 
{aff 2 Edw. 450]; Norton v. Woods, 
5 Paige 260. 

Eng.—Byde vy. Masterman, Cr. & 
Ph. 265, 18 EngCh 265, 41 Reprint 
492; Norway v. Rowe, 1 Meriv. 347, 
35 Reprint 702. 

86. Holzendorf v. Terrell, 52 Fla. 
525, 42 S 584; Bush v. Adams, 22 Fla. 
177; Tucker v. Cheshire R. Co., 21 
N. H. 29; German v. Machin, 6 Paige 
(N. Y.) 288; McIntyre v. Union Col- 
lege, 6 Paige (N. Y.) 239; Franklin v. 
Keeler, 4 Paige (N. Y.) 382; Perry v. 
Perry, 1 Barb. Ch. 516. But see Dr. 
Miles Medical Co. v. Snellenburg, 152 
Fed. 661 (answer ordered recast); 
Allfrey y. Allfrey, 14 Beav. 235, 51 
Reprint 277; Davis v. Cripps, 2 Y. & 
Coll. 430, 21 EngCh 480, 63 Reprint 
192 (the fact that by the allowance 
of the exceptions matter left in the 
writing pertinent to the issues made 
in the case becomes nonsensical, or 
fails to state a cause of action, is no 
objection to their allowance). 

87. Blanton v. Chalmers, 158 Fed. 
907; Chicago Bd. of Trade v. Kansas 
City Nat. Bd. of Trade, 154 Fed. 238; 
Wofford v. Dykes, 67 Fla. 118, 64 S$ 
451; Hunt vy. Turner, 54 Fla. 654, 45 
S 509; Whitmarsh vy. Campbell, 1 
Paige (N. Y.) 645; Bennett v. Pierce, 
45 W. Va. 654, 31 SE 972. 

88. See statutes and court rules; 
and U. S. v. Kettenbach, 175 Fed. 463 
(construing Idaho code); Royston v. 
Royston, 29 Ga. 82; McConnell v. 
Holobush, 11 Ill. 61; Bowman vy. Wil- 
son, 64 Ill. A. 78. 

[al In New Jersey by rule of 
court, (1) objectionable matter may 
be stricken out upon motion. «Syn- 
not v. Kobbe, (Ch.) 83 A 193; Hanne- 
man v. Richter, 63 N. J. Eq. 758, 53 
A 177; Ireland v. Kelly, 60 N. J. Ea. 
308, 47-A 51; Kirkpatrick v. Corning, 
140 N. J. Eq. 241 [rev on. other 


§ 387] 


motion being given to the adverse party.% 
Parties to application. Scandalous or impertinent 
matter may be eliminated on the application of any 
: And if the matter contains: 
reflections on a stranger to the record the applica- 


party to the cause.” 


tion may be made by him.°2 
Determination on pleadings. 


disposing of the objection.®? 


Time for seeking remedy and waiver. | In the 
case of mere impertinence the application must be 


grounds 39 N. J. Eq. 22]. (2) Such 
motion takes the place of exceptions, 
and whether it shall be granted or 
refused will be decided by the ap- 
plication of the rules which would 
govern if exceptions had been taken. 
Doane Lumber Co. vy. Essex Bldg., 
SLC) CO. Oo IN. Jeb. pli42, 645 VANS Tis 
Leslie vy. Leslie, 50 N. J. Eq. 155, 24 
A 1029. (3) A motion to strike out 
a defense in an answer as imperti- 
nent or immaterial will be refused 
unless the matter criticized is so ir- 
relevant to complainant’s claim as to 
be unworthy of any consideration as 
a defense, either of fact or of law. 
Com. Title, etc., Co. v. New Jersey 
Lime Co., 86 N. J. Eq. 450, 100 A 52; 
Haberman v. Kaufer, 60 N. J. Eq. 271, 
47 A 48. (4) As to former practice 
see Grey v. Bowman, (N. J. Ch.) 13 
A 226; Squier v. Shaw, 24 N. J. Eq. 
74; Camden, ete., R. Co. v. Stewart, 


LON Ie Has S43) Pati n2t oN.) Sn Wak 
484]. 
- [b] In New York (1) it is pro- 


vided by statute that irrelevant, re- 
dundant, or scandalous matter in a 
pleading may be stricken out upon 
the motion of the person aggrieved 


thereby. See Pleading [31 Cyc 637 
et seq]. (2) Before this statute the 
usual chancery practice obtained. 


King v. Sea Ins. Co., 26 Wend. (N. Y.) 
62; Perry v. Perry, 1 Barb. Ch. (N. 
Y.) 516; McIntyre v.. Union College, 
6.' Paige “CN. Y.)) (239; .Norton®):v. 
Woods, 5 Paige (N. Y.) 260; Sommers 
v. Torrey, 5 Paige (N. Y.) 54, 28 
AmD 411; Hart v. Small, 4 Paige 
. : Stafford v. Brown, 4 
Paige (N. Y.) 88; Whitmarsh  v. 
Campbell, 1 Paige (N. Y.) 645; Spen- 
cer v. Van Duzen, 1 Paige (N. Y.) 
555; Hood v. Inman, 4 Johns. Ch. 
(N. Y.) 437; Woods v. Morrell, 1 
Johns. Ch. (N. Y.) 103. ; 
Rule in federal courts see infra 
text and note 11. > 
89. See statutory provisions and 
court rules; and Westervelt v. Acker- 
son, 35 N. J. Eq. 43; Gibson v. Gib- 
son, 68 Hun 381, 22 NYS 813; Siriani 
v. Deutsch, 12 Misc. 213, 34 NYS 26; 
Herndon y. Campbell, 86 Tex. 168, 23 


[a] The reasons to be stated in 
the notice of motion need not be 
more particular where the objection 
is to a bill, or to an answer by way 
of cross bill, than would be required 
on demurrer; or where it is to an 
answer, than would be required on 
exceptions. Westervelt v. Ackerson, 
85 N. J. Hq. 43. 

90. Cracknall v. Janson, 11 Ch. D. 
1, 18 ERC 68; Philips v. Philips, B 
Atk. 391, 26 Reprint 1025; Coffin v. 
Cooper, 6 Ves. Jr. 514, 31 Reprint 
1171 (defendant may except for scan- 
dal to the answer of a codefendant). 

[a] Before service of process.— 
Parties made defendants in a bill 
may appear and move against it for 
impertinence, although not yet served 
with process. Fell y. Christ’s Col- 
lege, 2 Bro. Ch. 279,-29 Reprint 153. 
- Tb] Under the codes (1) the rem- 
edy is sometimes given to the person 
aggrieved. “Brown v. Fish, 76 App. 


The merits of the 
cause will not be examined to determine whether 
matter is scandalous or impertinent, but the applica- 
tion will be considered in connection with the case 
made by the pleadings alone.®” The entire pleading 
objected to will be considered, and taken as true, in 


EQUITY 


Div. 329, 78 NYS 414; William H. 
Frank Brewing Co. vy. Hammersen, 22 
App. Div. 475, 48 NYS 30; Staten 
Island Midland R. Co. v. Hinchcliffe, 
34 Misc. 49, 68 NYS 556; Farrington 
v. Muchmore, 68 NYS 857; Mussina 
v. Clark, 17 AbbPr (N. Y.) 188; Car- 
penter v. West, 5 HowPr (N. Y.) 53; 
Balkins v. Baldwin, 84 Wis. 212, 54 
NW 403. See also Pleading 
[31 Cyc 638]. (2) When allegations, 
which contain charges of a criminal 
nature against a party or which sre 
necessarily prejudicial to his char- 
acter and’ reputation, are irrelevant 
to the issues, such party is always 
considered “aggrieved.” Hilton v. 
Carr, 40 App. Div. 490, 58 NYS 134. 

91. Price v. Tyson, 3 Bland (Md.) 


392, 22 AmD 279; Johnson v. Brown, 


13 W. Va. 71; Cracknall v. Janson, 
MCh eels REY 6827 Bishop. y. 
Willis, 5 Beav. 83 note (1), 49 Re- 
print '508; Williams v. Douglas, 5 
Beav. 82, 49 Reprint 508; Coffin v. 
Cooper, 6 Ves. Jr. 514, 31 Reprint 
1171; Sadleir v. Smith, 7 Ont. Pr. 409, 
15 CanLJ 52. 

{a] A joint application may be 
made by a party to the suit and a 
stranger whom the allegations scan- 
dalize. Sadleir vy. Smith, 7 Ont. Pr. 
409, 15 CanLJ 52; Bishop v. Willis, 5 
Beav. 83 note (1), 49 Reprint 508. 

{b] A code provision that scan- 
dalous matter may be stricken out 
on motion of “any person aggrieved” 
includes not only parties to the suit, 
but strangers thereto. Wehle_ v. 
Loewy, 2 Misc. (N. Y.) 345, 21 NYS 
1027; Carpenter v. West, 5 HowPr 
(N. Y.) 53. 

92. U. S.—Burden y. Burden, 124 
Fed. 250; U. S. v. McLaughlin, 24 
Fed. 823. 

Fla.—Bush v. Adams, 22 Fla. 177. 

N. H.—Tucker v. Cheshire R. Co., 
JIN EL 29. 

N 


. J.—Leslie v. Leslie, 50 N.. J. 
Bq. 155, 24 A 1029. : 
N. Y.—Stewart v. Forst, 15 Misc. 


6215137 NYS 215. 

W. Va.—dJohnson v. Brown, 13 W. 
Warne tas { 

Eng.—Atty-Gen. v. Rickards, 6 
Beav. 444, 49 Reprint 897 [aff 1 Phil. 
383, 19 EngCh 383, 41 Reprint 677 
(aff 12 Cl. & F. 30, 8 Reprint 1306)1]; 
Atty.-Gen. v. Foster, 2 Hare 81, 24 
EngCh 81, 67 Reprint 33; Montriou 
v. Carvick, 6 Jur. 97. 

93. Lownsdale v. Portland, 15 F. 
Cas. No. 8,578, Deady 1, 1 Or. 381; 


Chapman v. Portland School Dist. 
No. 1, 5 F. Cas. No. 2,607, Deady 
108; Bush v. Adams, 22 Fla. a ar 


Tucker v. Cheshire R. Co., 21 N. H. 
29: Van Rensselaer v. Brice, 4 Paige 


(CONE Yeager w—, 3l 
Beav. 342, 54 Reprint 1170, sub 
nom. A. v. B., 8 Jur. N. S. 1141. 


94, Johnson v. Tucker, 2 Tenn. 
244: Osmond v. Tindall, Jac. 625, 4 
EngCh 625, 37 Reprint 986; Fenhoulet 
v. Passavant, 2 Ves. 24, 28 Reprint 
16. And see cases infra this note. 

fa] Bills and answers.—(1) The 
remedy cannot be invoked against a 
pill after answering or demurring, or 
obtaining an order for time to an- 
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made before any other step is taken by the party 
aggrieved, or the right to have the unnecessary mat- 
ter expunged from the record is waived. 
ous matter may, however, be stricken out ut any 
stage in the proceedings.®® 
tice, which referred the whole pleading to a mas- 
ter, the remedy for impertinence in an answer that 
was not scandalous as well must have been taken 
before exceptions to the answer for insufficiency ;°° 
and if a reference for insufficiency was ordered be- 
fore this was done, the right of exception was 
waived ;°? but under later practice both these reme- 
‘dies may be invoked at the same time, the former 
to be first heard and determined.?$ 
right to have impertinence expunged does not, how- 


Scandal- 


Under the early prac- 


Waiver of the 


swer or demur, if the objection is 
for impertinence only, but if it is 
for scandal, the rule is otherwise. 
Best v. Clyde, 86 N. C. 4; Beavan v. 
Waterhouse, 2 Beav. 58, 17 EngCh 58, 
48 Reprint 1100; Ferrar v. Ferrar, 1 
Dick? 173, 21 Reprint 236; Matter of 
Burton, 1 Russ. 380, 46 EngCh 380, 
38 Reprint 148; Anonymous, 2 Ves. 
631, 28 Reprint 402; Anonymous, 5 
Ves. Jr. 656, 31 Reprint 789. But see 
Wilson’ v. Perrine, 19 Ni) Jeol ILS 
(holding that taking an order ex- 
tending the time to plead, answer, or 
demur, is not a waiver of the right 
to file exceptions to a bill for scandal 
and impertinence). (2) Likewise the 
making of a reply to the answer or 
the obtaining by complainant of the 
order to speed the cause is held to 
be a waiver of impertinence, but not 
of scandal. McGorray vy. O’Connor, 
87 Fed. 586, 31 CCA 14 [aff 79 Fed. 
861]; Putnam y. Ritchie, 6 Paige (N. 
Y.) 390; Anonymous, Mosely 71, 25 
Reprint 277; Barnes v. Saxby, 3 
Swanst. 232, 36 Reprint 843; Atty.- 
Gen. v. Whorwood, 1 Ves. 534, 27 Re- 


print 1188; Rutan vy. Smith, 1 Ch. 
Chamb, (U.C.)) 184: 
{b] A formal objection urged 


against a pleading on one occasion 
is not a waiver of the right to at- 
tack it for impertinence. Ex 
Cunningham, 1 Mont. & M. 193. 

{c]: Mere delay in invoking the 
remedy, no other step in the course 
of the proceedings having been 
taken, is not an absolute waiver. 
Kinworthy v. Allen, 1 Bro. Ch. 400, 
28 Reprint 1203. 

{d] In Georgia it is not too late 
to move to expunge, even though a 
replication has been filed. This mo- 
tion may be made at any time before 
submission to the jury. Royston v. 
Royston, 29 Ga. 82. ; 

95. Johnson v. Tucker, 2 Tenn. Ch. 
244; Anonymous, 2 Ves. 631, 28 Re- 
print 402; Fenhoulet v. Passavant, 
2 Ves. 24, 28 Reprint 161. See also 
cases supra note 94. But see Aber- 
gavenny v. Abergavenny, Dae; 
Wms. 311, 24 Reprint ‘744; Ex p. 
Le Heup, 18 Ves. Jr. 221, 34 Reprint 
300 (both holding that after issue 
has been taken directly on scandal- 
ous matter, it is then too late to 
apply to have it expunged). 

96. Barrett v. Twin City Power 
Co., 111 Fed. 45; Woods v. Morrell, 
1 Johns. Ch. (N. Y.) 103; Johnson v. 
Tucker, 2 Tenn. .Ch. :244; Lacy »v- 
Hornby, 2 Ves. & B. 291, 35 Reprint 
3829; Goodinge v. Woodhams, 14 Ves. 
Jr. 534, 33 Reprint 626; Thomas v. 
, 14, Wes. Sra 587, noteija, 33) Re- 
print 627; Pellew v. yal Wes hak te 
456, 31 Reprint 1142; Good v. Elliott, 
1GrantuCh: (Chin EXig8o 

[a] Sceandal.—The remedy for 
scandal in an answer may, however, 
be invoked after exceptions for in- 
sufficiency have been taken. Aber- 
gavenny vy. Abergavenny, 2 P. Wms. 
311, 24 Reprint 744. 


97. Barrett v. Twin City Power 
Co., 111 Fed. 45. 

98. Barrett v. Twin City Power 
Co., 111 Fed. 45; Price v. Tyson, 3 
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ever, make irrelevant issues raised by it issues in 
Throughout the further course of the 
litigation the impertinent matter will be treated as 
mere surplusage,®®? and evidence offered to prove its 
truth will be excluded on objection.t 

Method of expunging, Pleadings containing scan- 
dalous or impertinent matter are hot generally re- 
but the objectionable por- 
The whole plead- 
ing may, however, be ordered off the files if the 
parties consent to such action,? and irrespective of 
consent, if it contains scandalous and impertinent 
matter only, and none that is pertinent or issuable, 
or that can be distinguished and separated as such.* 
A pleading or other paper which is grossly insult- 


the cause. 


moved from the files, 
tions are crossed out or erased.? 


ing to the court will be stricken 


Bland (Md.) 392, 22 AmD 279; Liv- 
ingston y. Livingston, 4 Paige (N. 
Y.) 111; Woods v. Morrell, 1 Johns. 
Ch. (N. Y.) 103;~Lawrence v. Law- 
rence, 4 Edw. (N. Y.) 357; Johnson 
v. Tucker, 2 Tenn. Ch. 244. ; 

[a] After report.—After excep- 
tions for insufficiency have been 
taken, and the report of the master 
thereon has been returned, it is too 
late to apply to have matter ex- 
punged for impertinence. Benning- 
ton Iron Co. vy. Campbell, 2 Paige 
CNY FL SOs 

99. U. S.—Toler vy. East Tennes- 
see, etc., R. Co., 67 Fed. 168; Stirrat 
v. Excelsior Mfg. Co., 44 Fed. 142; 
Duponti-:v/ /Mussy, .§ °F. Cas.) No. 
47 485;' 4." Wash... ©. °C: 128% «Sterrick 
v. Pugsley, 22 F. Cas. No. 13,379, 1 
Flipp. 350; Wren vy. Spencer Optical 


Mfg. Co., 30 F. Cas. No. 18,062, 5 
Bann. & A. 61. 
Md.—Neale v. Hagthrop, 3 Bland 

551. j 

N. J.—Grey v. Bowman, (Ch.) 13 
A 226. 

N. Y.—Putnam v. Ritchie, 6 Paige 
390. 

Tenn.—Saltmarsh y. Hocket, etc., 
Iron Co., 1 dea’ 215. 

Tex.—Wright v. Wright, 6 Tex. 


Eng.—Atty.-Gen. v. Rickards, 6 
Beav. 444, 49 Reprint 897, 12 Cl. & F. 
30, 8 Reprint 1306, 1 Phil. 383, 19 
EngCh 383, 41 Reprint 677. 

1. Toler v. East Tennessee, etc., 
RUE Co.) S608 Bedi 68s" Lucker > <v. 
Cheshire R. Co., 21 N. H. 29; Putnam 
v. Ritchie, 6 Paige (N. Y.) 390; Staf- 
ford v. Brown, 4 Paige (N. Y.) 88; 
Spencer v. Van Duzen, 1 Paige (N. 


oe 555. 

U. S.—Wadleigh v. Newhall, 
136 Fed. 941. 
Colo.—Steinhauer vy. Colmar, 11 


Colo. A. 494, 55 P 291. 
N. Y.—Persch v. Weideman, 106 
App. Div. 553, 94 NYS 800. 
Pa.—Millvale Borough No. 1, 14 


Basi€o. 9: 
Tenn.—Johnson y. Tucker, 2 Tenn. 
Ch. 244. 


Tex.—Herndon v. Campbell, 86 Tex. 
168, 23 SW 980. 

Wis.—Van Slyke v. Carpenter, 7 
Wis: 173% 

Eng.—Joddrell v. Joddrell, 12 Beav. 
216, 50 Reprint 1044. 

[a] Mere prolixity and verbosity 
in a bill do not warrant striking it 
from the files, when the redundant 
matter can to a large extent be 
eliminated on exceptions. Polk v. 
Mutual Reserve Fund Life Assoc., 
128 Fed. 524. 

[b] By whom  expunged.—The 
scandal or impertinence is expunged 
by the officer having custody or con- 
trol over the files. Herndon vy. Camp- 
bell, 86 Tex. 168, 23 SW 980. 

[ec] The objecting party sees that 
the order is actually executed. John- 
Son v.0- Pucker. t2S Tenn Cha Uz 
Raphael y. Birdwood, 1 Swanst. 228, 
36 Reprint 368; Davis v. Cripps, 2 Y. 


EQUITY 


dalous matter.® 
Costs. 


with costs. 


from the files.® [§ 


sic od 430, 21 EngCh 439, 63 Reprint 

3. Clifton v. Bentall, 9 Beav. 105, 
50 Reprint 2838; Jewin v. Taylor, 6 
Beayv. 120, 49 Reprint 770; Walton v. 
Broadbent, 3 Hare 334, 25 HEngCh 
334, 67 Reprint 410; Tremaine v. Tre- 
maine, 1 -Vern. Ch. 189, 23 Reprint 
405; Makepeace v. Romieux, 8 Wkly. 
Rep. 6875 parte v. Tidswell, 7 
Wkly. Rep. 

4. Uz. 5 ehiey v. Boettcher, 82 
Fed. 794, 27°CCA 177, 85 Fed. 55, 29 
CCA 14. 

Ky.—Ringo v. New Farmers’ Bank, 
101 Ky. 91, 39 SW 701, 19 KyL 91. 

Md.—Neale v. Calvert, 3 Bland 401 
note. 

Mich.—Atty.-Gen. vy. Parsell, 99 
Mich. 381, 58 NW 385. 

Nebr.—Van HEtten v. Butt, 32 Nebr. 
285, 49 NW 365. 

N. J.—Brindley v. Lawton,'53 N. 
Ji. Wes 259, 30) AY S94: 

N. C.—Mitchell v. Brown, 88 N. C. 
156. 

Tenn.—Johnson y. Tucker, 2 Tenn. 
Ch. 244. 

Eng.—Watson v. Rodwell, 3 Ch. D. 
380; Cashin v. Cradock, 3 Ch. D. 376; 
Warburton vy. Hankey, 1 Dick. 224, 
21 Reprint 254; Trevor v. Lesquire, 
Rep. t. Finch 72, 23 Reprint 39. 

nak S.—Power v. Pringle, 31 N. S. 
78. 

Ont.—Ruttan v. Smith, 1 Ch. 
Chamb. (U. C.) 184. 

[a] Disposition of papers removed 
from files.—(1) The proper disposi- 
tion of pleadings or other papers re- 
meved from the files is to burn them. 
Johnson v. Tucker, 2 Tenn. Ch. 244; 
Hill v. Hart-Davis, 26 Ch. D. 470; 
Walker v. Poole, 21 Ch. D. 835; 
Trevor v. Lesquire, Rep. t. Finch 
%2,° 23 Reprint 39. (2) The clerk 
may be directed to seal them in a 
separate package, keep them in some 
receptacle other than that allotted 
to the papers in the cause, and not 
open it except upon the order of the 
court. Kelley v. Boettcher, 82 Fed. 
ie 29 CCAD 177,985 Med.-55,.29) CCA 


5 Haley v. Duquette, 13 Colo. A. 
427, 59°P 2273 Vernon v. Oliver, 11 
CaminS, Gases 

6. Green v. Elbert, 137 U. S. 615, 
11 SCt 188, 34 L. ed. 792; Kelley v. 
Boettcher, 85. Hedi! 65,7 29) CCA! 14: 
ees App., 13 WklyNC (Pa.) 
5 

Expunging scandalous or imperti- 
nent affidavits see Affidavits § 77. 

Expunging scandalous or imperti- 
nent interrogatories see Depositions 
§ 140 et seq. 

% Powell, *v. Cobb, “56 aN CG. 7As 

8. See Attorney and Client § 111. 

9. U. S.—Pacific R. Co. v. Missouri 
Pac. Re Co., tid WS: 505 .48SCiass3: 
28 L. ed. 498 [rev on other grounds 
12 Fed. 641, 2 McCrary 227]; Howe 
v. Haugan, 140 Fed. 182; Gilchrist v. 
Helena; <étc., Rs! Cone 14siaemeds 598: 
Stonemetz Printers’ Mach. Co. v. 
Brown Folding-Mach. Co., 46 Fed. 72; 


a | 
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Other papers in the cause, such as briefs and paper 
books, may be suppressed when they contain scan- 


When objectionable matter is struck out 
the party’ or his counsel® is sometimes charged 


Demurrers and exceptions for insufficiency. The 
objection that a pleading contains scandal] or im- 
pertinence cannot be raised by demurrer ® or excep- 
tions for insufficiency.?° 

Under the federal equity rules the right to except 
to pleadings for scandal or impertinence no longer 
obtains, but such matter may be stricken out by the 
court, on motion or its own initiative, upon such 
terms as it shall see fit.1? 

388] D. Striking Pleadings.’? 


Striking a 


Stirrat v. Excelsior Mfg. Co., 44 Fed. 
142; Andrae v. Redfield, 1 F. Cas. No. 
367, 12 Blatchf. 407. 

Ala.—Boutwell v. Vandiver, 123 
Ala. 634, 26 S 222, 82 AmSR 149; 
Parsons y. Johnson, 84 Ala. 254, 4 
S 385. : 

Fla.—Beasley v. Coggins, 48 Fla. 
2L5,. ST *S* 213,*5pAnnGas( 801. 

Iowa.—In re McMurray, 107 lowa 
648, 78 NW 691; Hayden v. Anderson, 
17 Iowa 158. 

Miss.—Simonton y. Bacon, 49 Miss. 
582. See also McPherson vy. Davis, 
95 Migs. 215, 48 S 625 (holding that 
a bill is not demurrable because the 
prayer Ae uncertain and prolix). 

N. Y.—Carpenter v. West, 5 
HowPr 53. 

Oh.—Williams v. Burkheimer, iL 
OhS&CP 136. 
tt a ae v. Temple, 3 Lea 

Tex.—Dobbin vy. Bryan, 5 Tex. 276. 

{a] Upon a general demurrer to 
the whole bill, defendant cannot 
raise the objection that some of the 
allegations and charges in the bill 
are unnecessary and impertinent. 
Beach v. Beach, 11 Paige (N. Y.) 161. 

10. Barrett v. Twin City Power 
Co., 111 Fed. 45; Chapman vy. Port- 
land School Dist. No. 1, 5 F. Cas. No. 
2,607, Deady 108; Stafford v. Brown, 
4 Paige (N. Y.). 88; Spencer v. Van 
Duzen, 1 Paige (N. Y.) 555. 

ll. Equity Rules (1912), rule 21: 
Western Union Tel. Co. v. Louis— 
ville, etc., R. Co., 250 Fed. 199 [aft 
243 Fed. 687, and app dism 248 U. S. 
532, 39 SCt 18, 63 L. ed. 406]; Crim 
ve Rice, 232 Fed. 570, 146 CCA 5285 


Destructor Co. v. Atlanta, 219 Fed.. 


996; Williams vy. Pope, 215 Fed. 1000. 

[a] Practice under former rule.— 
Lloyd v. Preston, 146 U. S. 630, 13 
SCt 131,.36 L. ed. 1111 [aff 36 Fed. 
54]3 Johns-Pratt Co. v. Sachs Co., 
176 Fed. 738; U. S. v. Kettenbach, 

5 Fed. 463; Polk v. Mutual Reserve 
Fund L. Assoc., 128 Fed. 524; Bar- 
rett v. Twin City Power Co., 111 Fed. 
45; Stokes v. Farnsworth, 99 Fed. 
836; McGorray v. O’Connor, 87 Fed. 
586, 31 CCA 114 [aff 79 Fed. 861]; 
Kelley v. Boettcher, 85 Fed. 55, 29 
CCA 14: Whittemore v. Patten, 81 
Fed. 527, 84 Fed... 51; Schultz v. 
Phenix Ins. Co., 77 Fed. 375 [rev on 
other grounds 80 Fed. 337, 25 CCA 
453]; Brown v. Davis, 62 Fed. 519, 10 


CCA 532; Stonemetz Printers’ Mach. 
Co. v. Brown Folding-Mach. Co., 
46 Fed. 72; Stirrat -v.--Excelsior 


Mfg. Co., 44 Fed..142: Buwer Barff 
Rustless Iron Ca. v. Wells Rustless. 
Iron Co., 43 Fed. 391; American L. & 
TSCos vi Hast; ete: R= Coc,  40:iWeal 
384; U. S. v. McLaughlin, 24 Fed. 
823; Adams v. Bridgewater Iron Co., 
6. Fed. 179; Garcia’ v.. Nevarez; 1 
Porto Rico Fed. 513. 


“12. See also ee [31 Cye 615. 


et seq]. 

Cross roterentes: 
Striking amended bill see infra § 641. 
Striking answer see infra § 570. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¥ 
‘ 


title, 
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§§ 388-389] 


pleading is a severe remedy, and should be resorted 
to only in cases palpably requiring it for the proper 
A pleading in proper 
form, duly authenticated and filed, should not be 
stricken for insufficiency, but its sufficiency should 
be tested by demurrer or other proper proceeding. 
A pleading may, however, be stricken if it is wholly 
irrelevant to the cause, if it violates a rule or order 
of court, or if it is a palpable attempt to impose 
upon or trifle with the court, as by merely repeating 
or reiterating to no better effect the same matter 


administration of justice.3 


which has already been presented 


A motion to strike from the record a pleading not 


[§ 389] A. Function and Classification of Bills 
Methods of Instituting Proceedings. 
English chancery and in those American jurisdic- 
tions where the chancery system of administering 
equity is in its essence preserved,’ a suit in equity 
is generally instituted by filing ?? a bill,?* the name 


oe 


by which the pleading setting out 
of action in equity is technically 


Striking cross bills see infra § 616. 
Striking demurrers see infra § 503. 
Striking pleas see infra § 530. 
Striking scandalous and impertinent 

matter see supra § 387. 

13. Bell v. Burkhalter, 183 Ala. 
buiis 02 © 196;. burr jv. Hull, 66 Fila, 
20, 68 S 300; Ray v. Williams, 55 
Fla. 723, 46 S 158. 

{a] Rule applied.—Under a rule 
of court providing that bills shall 
not contain blanks, a bill should not 
be stricken because the year of the 
death of plaintiff's predecessor in 
whose heir at law he is, is 
left blank, the entire bill showing 
that the exact date is immaterial. 
Bell v. Burkhalter, 183 Ala. 527, 62 


SvTSo eS 5 
14. Burr v. Hull, 66 Fla. 20, 63 
S 300. 
15. Burr v. Hull, 66 Fla. 20, 63 


Southern Home Ins. Co. v. 
57 Fla. 199, 49 S 922. 

Lee v. Bermingham, 199 [ll. 
A. 497 (replication). 

17. Merrill v. Plainfield, 45 N. H. 
126, 133. 

“Ror, although it may often be 
convenient to state such conclusions 
of law in pleading, to make the mat- 
ters of fact more intelligible, yet, 
strictly speaking, arguments, or in- 
ferences, or matters, of law ought 
not to be stated in the pleadings, 
and if stated in the bill, they will 
not be taken as admitted though not 
denied in the answer, and though 
stated in the answer and not denied 
by the replication, yet the plaintiff 
will not be held to have admitted 
them, if in either case the facts on 
which these conclusions are founded, 
and from which they are drawn are 
properly denied, or avoided by an 
allegation of new facts.” Merrill v. 
Plainfield, supra. 

18, McBride v. Garland, (N. J. 


Putnal, 


Ch.) 104 A 435. 


19. Everglades Drainage League 
v. Napoleon B. Drainage District, 253 
Fed. 246. 

20. Weidman Silk Dyeing Co. v. 
East Jersey Water Co., 88 N. J. Eq. 
897, 102 A 858, 1056; Moore v. Moore, 
74 N. J. Eq. 738, 70 A 684. See also 
Pleading [31 Cyc 621]. 

21. See supra §§ 38-6. 

22. Sheridan v. Cameron, 65 Mich. 
680, 32 NW 894; Meridan Nat. Bank 
v. Hoyt, 174 Miss. 221, 21S 12, 60 Am 


SR 504, 36 LRA 796; Schenck v. Yard, 


(N. J. Ch.) 86 A 81;-Salem v. New 
Jersey Bd. of Health, 76 N. J. Ea. 264, 
74 A 696; Darnell v. Flynn, 69 W. Va. 
146, 71 SE 16 (filing). See also Dixon 
v. Dixon, 119 Md. 413, 86 A 1042 (un- 
der statute as to issuance of proc- 
ess, it is improper to issue an injunc- 


EQUITY 


and adjudged.!® 


VIII. BILLS IN EQUITY 


In the 


formation.*7 

plaintiff’s cause 

known,** in the 
? 


tion and appoint a 
filing of bill). 

[a] What constitutes filing.—(1) 
Delivery of a bill to the clerk in his 
Office is'a ‘‘filihng of the bill,” al- 
though no indorsement of filing is 
made on it. Darnell v. Flynn, 69 W. 
Va. 146, 71 SE 16. (2) A bill presented 
to the clerk, and by him indorsed 
“Wiled,”’ but retained by plaintiff’s 
counsel several days without issue of 
process, is not filed, within the con- 
templation of law, so as to consti- 
tute the commencement of an action. 
Meridian Nat. Bank v. Hoyt, 74 Miss. 
Hee 21 S 12, 60 AmSR 504, 36 LRA 
796. 

[b] Bills received by mail.—A 
custom of the office of the chancery 
clerk of filing bills as of the day be- 
fore that on which they are actually 
received through the mail is not 
legal, the mail service not being the 
clerk’s agent in forwarding the bills. 
Schenck. y. Yard, (N. J. Ch.) 86 A 81. 

{c] Premature filing.—Where a 
bill has been filed in pursuance of an 
agreement between plaintiff and de- 
fendant that they would coéperate in 
procuring the relief prayed for, the 
latter cannot afterward object that 
he was not in default and that there- 
fore the bill was prematurely filed. 
Cobb v. Duke, 36 Miss. 60, 72 AmD 
157. 

Authority to file see Actions § 86; 
Attorney and Client § 127 et seq. 

Filing bill as commencement of 
suit see Actions § 408. 

Necessity for filing see generally 
Pleading [31 Cye 592]. 

23. Gibbins v. Shepard, 125 Mass. 
541; Ledyard’s App., 51 Mich. 623, 17 
NW 208; Salem v. New Jersey Ba. 
of Health, 76 N. J. Hq. 264, 27%, 74 
A 696; Stewart v. Parnell, 8 Pa, Co. 
604. 

“A suit in equity is ordinarily com- 
menced by filing a petition, which, 
when preferred by a citizen, is called 
a bill, and when by the attorney- 
general to vindicate a public right, 
is called an information.” Salem vy. 
New Jersey Bd. of Health, supra. 

24. U. S. v. Ambrose, 108 U. S. 
336, 2 SCt 682, 27 L. ed. 746. 

[a] Bill defined.—(1) A complaint 
in writing, addressed to the chancel- 
lor, containing the names of the par- 
ties to the suit, both complainant and 
defendant, a statement of the facts 
on which the complainant relies, and 
the allegations which he makes, with 
an averment that the acts complained 
of are contrary to equity, and a 
prayer for relief and proper process. 
Bouvier L. D. (2) “The bill is sim- 
ply a formal assertion by the plain- 
tiff of the wrong-doing of the re- 
spondent.” Stewart v. Parnell, 8 Pa. 


receiver before 
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filed within the prescribed time is addressed to the 
sound discretion of the court.'® All portions of bills 
or answers which merely state conclusions or infer- 
ences of law should be rejected by the court.‘* That 
a necessary party defendant cannot be brought 
within the jurisdiction of the court by service of 
process or agreement to appear cannot be raised by 
motion to strike out the bill.’ 
must point out clearly the portions of the pleading 
which are attacked thereby.!® 

Sham and frivolous pleadings. 
have the same power as courts of law to strike out 
sham and frivolous pleadings,?° 


A motion to strike 


Courts of equity 


form of a petition invoking the aid of the ‘chancel- 
lor,*® stating plaintiff’s case, and praying for the 
relief: to which 
When the suit is by the attorney-general to enforce 
a public right it is instituted not by bill but by in- 
A person may sometimes also invoke 
_ the action of the court by a technical petition,?® 

which may be presented in a matter over which the 


he considers himself entitled.2¢ 


Co. 604, 606. (3) “A bill in equity 
is the allegation of certain facts 
making ‘up complainant’s*case.” In- 
sular Dock Co. vy. Carlin Constr. Co., 
8 Porto Rico Fed, 55, 58. 

{b] Two-fold nature.—‘A bill in 
chancery js not,only a pleading for 
the purpose of bringing before the 
court and putting in issue the ma- 
terial allegations and charges on 
which the plaintiff's right to relief 
rests, but it is also in most cases 
an examination of a defendant upon 
oath for the purpose of obtaining evi- 
dence to establish the plaintiff's case, 
or to counter-prove or destroy the de- 
fense which may be set up by such 
defendant in his answer.” Feeney 
v. Howard, 79 Cal. 525, 531, 21 P 984, 
12 AmSR 162, 4 LRA 826 [quot Story 
Eq. Pl. § 268]. 


{e] English bill—‘“The bill is 
sometimes called an English bill, 
when it is addressed to the High 


Court of Chancery in England, in 
order to distinguish it from the pro- 
ceedings in suits within the ordi- 
nary jurisdiction of that court as a 
court of common law, which latter, 
though now in the English lan- 
guage, were anciently in the French 
or Norman tongue, and afterwards. 
in the Latin; whereas bills in 
chancery were always, or at least 


from' very early times, preferred in 


the English language.” Story Hq. 


as § if To same effect Mitford Eq. 
Oe 
25. Warner v. Mettler, 176 Ill. A. 473 


{aff 260 Ill. 416, 103 NE 259]; Fraser 
v. Fraser, 77 N. J. Hq. 205, 75 A 979, 
[aff 78 N. J. Eq. 296 mem, 81 A 1133 
mem]; Mitford Eq. Pl. p 6. 

fa] Bill and petition distin- 
guished.—‘‘A bill is in reality a pe- 
tition by another name, and the only 
difference between a bill and a peti- 
tion is that the latter is less formal 
in its averments and prayers and 
the defendant is brought in by a 
process called a citation, instead of 
by subpcena ad respondendum, and 
is required to answer in shorter 
time.” Fraser vy. Fraser, 77 N. J. 
Kq. 205, 207, 75 A 979 [aff 78 N. J. Ea. 
296 mem, 81 A 1132 mem]. 

26. 1 Daniell Ch. Pr.-p 1; 
Hos il, pete 

27. 1 Daniell Ch. Pr. p 402. See 
Informations in Civil Cases [22 Cyc 


Story 


TL6 J]. 
28. In re Foster, 15 Hun (N. Y.) 
887; March v. Thomas, 63 N. C. 87; 


Atty.-Gen. v. Turpin, 3 Hen. & M. 
(13 Va.) 548. 

[a] Proceeding treated as petition. 
—(1) A proceeding which should be 
by petition will sometimes be treated 
as such, although in form resem- 


bling an original bill (Atty.-Gen, v. 


382 [21C.J.] 
court has jurisdiction either ynder some special stat- 
ute or authority,?® or as being involved in a cause 
already pending.®° Whether a matter is proper for 
a petition or is so far independent that it should 
be presented by bill rests largely in the discretion 
of the chancellor.*+ 

[§ 390] 2. Classification of Bills. Not only 
must the jurisdiction of the chancellor in suits con- 
cerning private rights be originally invoked by bill, 
but, except in merely incidental matters affecting 
the progress of the suit,®* and in cases where a pe- 
tition will lie,?* all applications for the extension 
of the exercise of jurisdiction, as for cross relief, 
the introduction of new matter, and the granting of 
yelief founded upon proceedings already had, must 
likewise be by bill;*and this leads to the primary 
classification of bills as original bills and bills not 
original. A third class of bills, known as bills in 
the nature of original bills, is also sometimes recog- 
nized.*® Original bills relate to some matter not 
before litigated in the court by the same persons, 
standing in the same interests.°° Original bills may 
be divided into those which pray relief, and those 
which do not pray relief.27 Original bills praying 
relief have been divided into: Bills praying the de- 
eree or order of the court touching some right 
elaimed by the party exhibiting the bill, in opposi- 
tion to some right, real or supposed, claimed by the 
party against whom the bill is exhibited, or touch- 
ing some wrong done in violation of the plaintiff’s 
right; bills of interpleader;*° and bills of certio- 
rari.*° Original bills not praying relief are of two 
kinds, bills to perpetuate the testimony of witnesses 
or to examine witnesses de bene esse,*' and bills of 


Turpin, 3 Hen. & M. (13 Va.) 548) 36. 
(2) or merely an affidavit (March v. 


EQUITY 


Christmas v. Russell, 14 Wall. 
(W.S.) 69, 20° Ln ed.) 762; Hateh v; 


4 < r "ey hy oe 2k 
éf. in * 


at 


[§§ 389-301 


discovery.‘? Bills not original are an addition to, or 
a continuance of, an original bill, or they are for 
the purpose of cross litigation, or of controverting, 
suspending, or reversing some decree or order of the 
court or carrying it into execution,*? the last named 
being sometimes termed bills in the nature of origi- 
nal bills.“4 Of the former kind are supplemental 
bills,4® bills of revivor,4® and bills both of revivor 
and supplement.47 Of the latter kind are cross 
bills;48 bills of review 4° which are sometimes, how- 
ever, classed as original bills °° and sometimes treat- 
ed as bills in the nature of original bills;>? bills to 
impeach decrees upon the ground of fraud *? which 
likewise are sometimes classified: as original bills,>* 
or treated as bills in the nature of original bills,>* 
and are frequently spoken of by the courts as origi- 
nal bills in the nature of bills of review;®* bills to 
suspend the operation of decrees, in special cireum- 
stances, or to avoid them on the ground of matter 
which has arisen subsequent-to them;%® bills to 
carry decrees made in former suits into execution; 
bills partaking of the qualities of some one or more 
of these bills, such as a bill in the nature of a bill 
of revivor, or in the nature of a supplemental bill, 
or in the nature of a bill of review; and others of 
a like character.®? 

[§ 391] 3. What Constitutes Original Bill. 
When a bill does not introduce an entirely new sub- 
ject matter to the consideration of the court, it is 
sometimes a doubtful question whether it should be 
original in character or in some form not original. 
Thus the subject-matter may be closely related to 
that of a former bill and yet so far distinet and the 
purpose of the bill so different that an original bill 


St. 690; Cooper Eq. Pl. p 43; Story 
Eq. Pl. § 16. And see infra § 669. 


Thomas, 63 N. C. 87). 

29. 1 Daniell Ch. Pr. p 264. 

830. See supra §§ 344-348. 

31. Codwise v. Gelston, 10 Johns. 
(ING 5) 2507, 

[a] An executor desiring to ob- 
tain the instructions of the court 
should bring a bill, not a _ petition. 
Gibbins v. Shepard, 125 Mass. 541. 

{b] In Pennsylvania after the 
conferring of chancery powers on the 
supreme court proceedings were re- 
quired to be by bill and not by pe- 
tition. Ex p. Hussey, 2 Whart. 330. 

[c] When bill improper.—(1) An 
application to stay proceedings under 
a decree should be by petition and 
not a bill for an injunction. Dyck- 
man v. Kernochan, 2 Paige (N. Y.) 
26; Watson y. Sutherland, 1 Tenn. 
Ch. 208. (2) One who seeks protec- 
tion for acts done under process 
which has been set aside should make 
summary application and not proceed 
by bill. Mackay v. Blackett, 9 Paige 
(N. Y.) 487. 

82. See supra §§ 344-348. 

33. See supra § 389. 

34. Hatch v. Dorr, 11 F. Cas. No. 
6,206, 4 McLean 112; Longworth v. 
Sturgis, 4 Oh. St. 690; 1 Daniell Ch. 
Pr. p 402; Story Eq. Pl. § 16. 

35. Longworth v. Sturges, 4 Oh. 
St. 690, 708; 1 Daniell Ch. Pr. p 402; 
Mitford Eq. Pl. p 31. 

“There is another class of bills 
which is of a mixed nature, and some- 
times partakes of the character of 
both of the others, Thus, for exam- 
ple, bills brought for the purpose 
of cross-litigation, or of controverting, 
or suspending, or reversing some de- 
cree or order of the court, or of ob- 
taining the benefit of a former de- 
eree, or carrying it into execution, 
are not considered as strictly a con- 
tinuance of the former bill, but in 
the nature of original bills.” Long- 


worth vy. Sturges, supra [quot Story 


Eq. Pl. § 16]. 


Dorr, 11 F. Cas. No. 6,206, 4 McLean 
112; Butler v. Cunningham, 1 Barb. 
(N. Y.) 85, 87; Longworth v. Sturges, 
4°-Oh, .St. 690¢!1. Daniell Ch: ‘Pr:p 
402; Mitford Eq. Pl. p 31; Story Eq. 
Pl. § 16. 

37. Story Eq. Pl. § 17. f 

“Such bills are deemed bills for 
relief, which seek from the court in 
that very suit a decision upon the 
whole merits of the case set forth 
by the plaintiff, and a decree which 
shall ascertain and protect present 
rights or redress present wrongs. 
All other bills which merely ask the 
aid of the court against possible fu- 
ture injury or to support or defend 
a suit in another court of ordinary 
jurisdiction are deemed bills not for 
relief.” Story Eq. Pl. § 17 -{quo 
Everitt v. Everitt, 41 Barb. (N. Y.) 
385, 394]. 

38. Cooper Eq. Pl. p 43; Story Eq. 
BUNS: WG 
39. Cooper Eq. Pl. p 43; Story Ea. 
Pl. § 18. And see Interpleader [23 
Cye 3 et seq]. 

40. Cooper Eq. Pl. p 43; Story Eq. 
Pl. § 18. And see Certiorari § 1. 

41. Everitt v. Everitt, 41 Barb. 
(N.. -Y.) °385; Cooper Eq. Pl. p 44; 
Story Hq. Pl. § 19. And see Deposi- 
tions §§ 39-60. 

42. Everitt v. Everitt, 
(N. Y.) 385; Cooper Eq. Pl. p 44; 
Story Eq. Pl. § 19. And see Dis- 
covery §§ 15-29. 


43. Hatch v. Dorr, 11 F. Cas. No. 
6, 206, 4 McLean 112; Longworth vy. 
Sturges, 4 Oh. St. 690; Cooper Eq. 
Pl: p 438; 1) Danielly-ChicPRriip, 402); 
Mitford Eq. Pl. p 31; Story Hq. Pl. 
§§ 16, 20, 21. 

44. Longworth v. Sturges, 4 Oh. 
St. 690; Story Eq. Pl. 16. 

45. Longworth v. Sturges, 4 Oh. 
St. 690; Cooper Eq. Pl. p 43; Story Eq. 
Pl. § 16. And see infra § 658 et 


seq. 
46. 4 Oh. 


41 Barb. 


Longworth vy. Sturges, 


See also Abatement and Revival §§ 
530-535. 

47. Longworth v. Sturges, 4 Oh. 
St. 690; Cooper. Eq. Pl. p 48; Story 
Eq. Pl. § 16. 

48. Cooper Eq. Pl. p 62; Story Eq. 
ae §§ 20, 21. And see infra §§ 596— 

49. Longworth v. Sturges,'4 Oh. 
St. 690; Cooper Eq. Pl. p 43. And 
see infra §§ 886-924. 

50. Smithson v. Smithson, 37 
Nebr. 535, 56 NW 300, 40 AmSR 504; 
Willard Eq. Jur. p 163. 


51. Longworth v. Sturges, 4 Oh. 
St. 690. 
52. Smithson yv. Smithson, 37 Nebr. 


535, 56 NW 300, 40 AmSR 504; Story 


Eq. Pl.. §§ 18, 20, 21. And see m- 
fra § 932. 
53. Smithson  v. Smithson, 37 


Nebr. 535, 56 NW 300, 40 AmSR 504; 
Beach Mod. Eq. Pr. 884; Daniell 
Ch. Pr, (6th Am. ed) p 1584; Willard 
Eq. Jur. p 163. 

54. Smithson v. Smithson, 37 
Nebr. 535, 56 NW 300, 40 AmSR 504; 
Harrison Ch. Pr. p 166; Mitford Eq. 


Pl. (Tyler ed 1890) pp 130, 178. 
55, U. S.—Tilghman vy. Werk, 39 
Fed. 680. 


Ala.—Newlin v. McAfee, 64 Ala. 
357; Dunklin v. Harvey, 56 Ala. 177; 
Ex p. Smith, 34 Ala. 455, 

12 THE 


ey ee eee v. Gibson, 
Ky.—Edmondson Ie Moseby, Au dR 

J. Marsh. 497, 

RGA 5 v. Nevitt, 32 Miss. 
N. Y.—Davoue v. Fanning, 4 Johns. 

Ch, 199: 

Tenn.—Haskins y. Rose, 2 Lea 708; 
nana v.' Payne, 1- Tenn. Ch. 
Va.—Keran v.. Trice, 75 Va. 690. 
See also infra § 887. 

56. Mitford Eq. Pl. 


1890) p 192. 
57. Story Eq. Pl. § 21. 


(Tyler ed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


es ~~ > 


~ §§ 391-392] 


is required.’* So too a want of privity between the 
parties to a bill and those to a former suit to which 
the bill relates requires resort to an original pro- 
ceeding.°® While a bill of review is not an original 
bill,°° and avoids the objection of res judicata which 
prevents the retrial by original bill of issues once 
determined,®* still an original bill rather than a bill 
of review must in general be resorted to where a 
decree is to be attacked for matters outside the rec- 
| or While the character of 
a bill as original or otherwise must to a certain ex- 
tent depend upon the form which has been given to 
it,° the real nature of a bill is to be determined 
rather by its substance, that is, by its allegations 
and object, than by the form or title which ‘the 
A regular cross bill 


ord of the original suit.®? 


pleader chooses to give it.®* 


58. U. S.—White v. Miller, 158 U. 
S. 128, 15 SCt 788, 39 L. ed. 921. 
GPR einigeiaca v. Heiderer, 5 Colo. 

Mich.—Andrews vy. Kibbee, 12 Mich. 
94, 83 AmD 766. 

Pa.—Black y. Bohlen, 175 Pa. 491, 
34 A 804, j 

Tenn.—Hergel y. Laitenberger, 2 
Tenn. Ch. 251, 

[a] Original instead of cross bill. 
—(1) One of the defendants ina suit to 
enforce a judgment, having become 
the owner of the judgment debt and 
ofa mortgage, given to secure it, must 
procecd by original and not cross 
bill, to foreclose the mortgage. An- 
drews v. Kibbee, 12 Mich. 94, 83 
AmD 766. (2) Where a bill was 
pending to enforce a contract for the 
exclusive use of defendant’s name 
in the sale of patent medicines, de- 
fendant must proceed by original 
and not by cross bill, to restrain an 
unauthorized use of his name. Chat- 
tanooga Medicine Co. vy. Thedford, 
58 Fed. 347. (3) Where affirma- 
tive relief is sought by a cross bill 
it to that extent partakes of the 
nature of an original bill. Crisman 
v. Heiderer, 5 Colo. 589. (4) Where 
a judgment creditor filed a bill to 
reach property fraudulently  con- 
veyed, and other judgment creditors 
who were made defendants by an- 
swer which they asked to be taken 
as a cross bill sought to reach the 
same property to satisfy their own 
claims, a demurrer was sustained 
on the ground that such answer was 
in effect an original bill. Hergel v. 
Laitenberger, 2 Tenn. Ch. 251. (5) 
A bill to enforce an equitable set-off 
against damages awarded by a de- 
cree growing out of another matter 
cannot be regarded as a cross Dill. 
Providence Rubber Co. vy. Goodyear, 
9 Wall. (U..S.) 807, 19 L. ed. 587. 
See also infra § 597 et seq. . 

EbIs ‘Or al instead of supple- 
mental bill.—A bill by a surviving 
partner to subject real estate of a de- 
ceased partner to the payment of 
debts cannot be regarded as sup- 
plemental to a bill to settle partner- 
ship affairs. White v. Miller, 158 


eU,.S..128,'15 SCt 788, 39 L. ed. 921. 


And see infra § 658. 

{c] Original instead of bill of re- 
vivor.—A bill filed fifteen years after 
a decree for the sale of property, 
praying that the original bill and all 
the proceedings thereunder be re- 
instated to the extent of the interest 
of the party, is not a bill of revivor, 
but an original bill for the objects 
set forth:in its prayer. Kennedy v. 
Georgia Bank, 8 How. (U. S.) 586, 
12 L. ed. 1209. And see infra § 669. 

[d] Under the Pennsylvania prac- 
tice of foreclosing mortgages by scire 
facias, a bill for an account of pay- 
ments made on the mortgage should 
be filed in the scire facias proceed- 
ings, and not as an original suit. 
Free vy. Bohlen, 175 Pa. 491, 34 A 

04 


Curry v. Peebles, 83 Ala. 225, 
3 S 622; McDonald v. Asay, 139 Ill. 
123, 27 NE 929 [aff ST ellis AW 469;)5 


EQUITY 


bill. 
[§ 392] 


their order.®? 


a Bank y. Cockran, 9 Dana (Ky.) 
vo . 

[a] Rule applied.—Where the 
death of a party to a contract so 
changes the relations that his repre- 
sentatives may maintain a bill which 
he could not have maintained in his 
lifetime, they must proceed by orig- 
inal and not supplementary biil. 
RAMAN & v. Knickerbocker, 57 Ill, A. 

60. Longworth vy. Sturges, 4 Oh. 
St. 690. And see supra § 390. 

61.. Rodgers vy. Dibrell, 6 Lea 
(Tenn.) 69; Berdanatti vy. Sexton, 2 
Tenn. Ch. 699; Montgomery y. Ol- 
well, 1 Tenn, Ch. 169. 

62. Carver v. Jarvis-Conklin Mortg. 
Trust, Coy, & Age eo eduin os i Bente Pav. 
Maxwell Land Grant, etc., Co., 3 N. 
M. 158, 3 P 721; Haskins v. Rose, 2 
Lea (Tenn.) 708; Carter yv. Allan, 21 
Gratt. (62 Va.) 241. And see supra 
§ 390; infra § 886. : 

[a] Impeaching decree for fraud. 
—Where a petition for leave to file a 
bill of review has been denied, a bill 
afterward filed to set aside the de- 
cree for fraud is an original bill. 
Wickliffe v. Eve, 17 How. (U. S.) 
gent 15 L. ed. 163. See also infra § 

63. Mercantile Trust Co. v. Kan- 
awha, etc., R. Co., 39 Fed. 337; Kirk- 
man v. Vanlier, 7 Ala. 217, 

{a] MDlustrations.—(1)A bill filed in 
one federal circuit court, reciting a 
bill to foreclose a railroad mortgage 
pending in another, but containing no 
description of the property or aver- 
ments showing plaintiff's right to 
foreclose, cannot’ be regarded as an 
original bill. Mercantile Trust Co. 
v. Kanawha, etc., R. Co., 39 Fed. 337. 
(2) Where a bill contains no prayer 
that it be regarded as a cross bill 
and heard with the original, the 
court may properly refuse to con- 
sider it as a cross bill. Kirkman v. 
Vanlier, 7 Ala. 217. 

64. U. S.—Robinson v. Brast, 149 
Fed. 149, 79 CCA 19 [certiorari den 
205 U. S. 541, 27 SCt 788, 51 L. ed. 921]; 
Haarmann-De Laire-Schaffer Co. v. 
Leuders, 135 Fed. 120; Schenck v. 
21 EH. Cas. No. 12,450, Woolw. 


Ala.—Ex p. Smith, 34 Ala. 455; 
Goodwin v. McGehee, 15 Ala. 232. 
Tll.—Moore v. Shook, 276 Il]. 47, 114 
NE 592; McConnel v. Gibson, 12 Til. 
128. , 
Ky.—Carneal v. Wilson, 3 Litt. 80. 
Md.—Ridgely v. Bond, 18 Md. 433; 
Brooks v. Brooke, 12 Gill & J. 306, 


38 AmD 310. J 

Mass.—Lamson vy. Drake, 105 Mass. 
564: Belknap v. Stone, 1 Allen 
572. 


Mich.-——Phillips v. Jacobs, 145 Mich. 
108, 108 NW 899. 

N. J.—South Jersey Realty Co. v. 
Staley, 75 N. J. Eq.°63, 75 A 934. 

N. Y.—Pollock v. National Bank, 7 
N. Y. 274, 57 AmD 520. 


Tenn.—Arnold v. Moyers, 1 Lea 
308: Majors v. McNeilly, 7 Heisk. 
294: Moses v. Brodie, 1 Tenn. Ch. 


397; Northman v. Liverpool, etc., Ins. 
Co,, 1 Tenn. Ch. 312, 


B. Form of Bill—1. In General. 
bill in chancery was at first a very informal peti- 
tion to the king or chaneellor.®* It finally developed 
a highly complex and artificial form which has not 
inaptly been characterized as fantastic.%7 
sisted of nine parts,°’ which will be considered in 
It has been said that while some of 
these are purely formal and some adapted only to 
occasional use,’? the stating part and prayer for 
relief are alone essential to the validity of the bill.71 
The form of the bill has now ceased to be of any 
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may, in some cases, be treated as an original bill, 
but this cannot be done as to an answer filed as a 
cross bill, under a statute which provides for the 
filing of an answer as a cross bill, not as an original 


The 


It con- 


Va.—Anderson yv. De Soer, 6 Gratt. 
(47 Va.) 363. 

W. Va—Columbia Finance, ete., 
Co. v. Fierbaugh, 59 W. Va. 334, 53 
SE 468; Pethtel vy. McCullogh, 49 W. 
Va. 520, 39 SE 199; Sturm v. Fleming, 
22 W. Va. 404. : 

_[a] Mlustrations.—(1) After.decree 
disposing of a cause, a new bill, by 
other parties and involving other is- 
sues, iS an original bill, although it 
is styled supplementary and is con- 
nected with the subject matter of 
the former litigation. Great Western 
Tels, Coz iw. Purdy, 162) Uarseae2oeloe 
SCt 810, 40 L. ed. 986; Smith v. Wool- 
folke1452U.. Si01435°b (SCt Gilt 7,020 ie, 
ed. 357. (2) A petition, where the 
parties are brought before the court, 
may be treated as an original bill. 
Belknap y. Stone, 1 Allen (Mass.) 
572; Peo. v. Detroit, etc., R.'Co., 169 
Mich. 72, 135 NW 87; Jones v. Crim, 
66 W. Va. 301, 66 SE 367; Cleaven- 
ger v. Felton, 46 W. Va. 249, 33 SH 
117; Skaggs v. Mann, 46 W. Va. 209, 
33 SE 110. (38) A pleading styled a 
petition and filed for the purpose of 
reviewing proceedings in a former 
suit may be treated as an original 
bill. Jones v. Crim, supra. (4) A 
bill called a bill of revivor and 
an amended bill may be treated as an 
original bill in the nature of a sup- 
plemental bill. Northman vy. Liver-' 
pool, etce., Ins. Co., 1 Tenn, Ch. 312. 
(5) A bill termed a bill of revivor 
may be treated as an original bill in 
the nature of a bill of revivor. Ridge- 
ly v. Bond, 18 Md. 433. (6) Although 
a bill be styled a cross bill, it will be 
treated for what it really is, and if it 
contains proper matter calling for 
the relief prayed for it will be treat- 
ed as an original bill. Mankin v. 
Dickinson, 76 W. Va. 128, 85 SE 74, 
AnnCas1917D 120. 


65. Elliston y. Morrison, 3 Tenn. 
Ch. 280 
66. See supra § 2. 
ae Langdell Eq. Pl. (2d ed) p 
68. Comstock vy. Herron, 45 Fed. 


660; 1 Daniell Ch. Pr. p 461 et seq.; 
Mitford Hq. Pl. p 41; Story Hq. Pl. 


§ 26. 

69. See infra §§ 393-402. 

70. See Mitford Eq. Pl.:p 46. 

71. Comstock vy. Herron, 45 Fed. 
660, 661 [rev on other grounds 55 


Fed. 803, 5 CCA 266]. 

“Originally a bill in equity con- 
sisted of nine parts, of which there 
were five principal parts, to-wit, the 
statement, the charges, the interrog- 
atories, the prayer of relief, and 
the prayer of process. But all these, 
according to more recent authorities, 
may be dispensed with excepting the 
stating part and the prayer for re- 
lief; for, as Langdell in his hand- 
book on Equity Pleadings states: 
‘All that was ever essential to a bill 
was a proper statement of the facts 
which the plaintiff intended to prove, 
a specification of the relief which 
he claimed, and an indication of the 


legal grounds of such relief.’ Sec- 
tion 65.” Comstock v. Herron, 
supra. 


384 [21C. J.] 
practical importance.’? An informal claim or com- 
plaint is substituted in many cases for a bill; and 
the bill, when used, is only a concise narrative or 
statement of the material part of plaintiff’s case, 
with a prayer for the appropriate relief or for gen- 
eral relief, which will be sufficient in most cases.’* 
There must, however, be some form of pleading set- 
ting up the facts upon which the relief is sought 
with a prayer for relief, and naming plaintiffs and 
defendants,’* and special rules regulating the form 
must of course be followed.*® An affidavit attached 
to a bill cannot be considered as a part thereof.’® 

The federal equity rules provide for a much sim- 
plified form of bill,” and expressly abolish the tech- 
nical forms of pleadings in equity, except as other- 
wise prescribed by statute or the equity rules.’§ 

[§ 393] 2. Caption or Title. In the absence of 
rules to the contrary, there should be no caption 
or title to the bill, as is customary in pleadings at 
law,’?? and if such caption appears, it will be dis- 
regarded as surplusage, forming no part of the 
bill.8° - And this being true it is not sufficient to 
state the names and citizenship of the parties there- 
in only.8! A person cannot be made a party to a 
bill by merely inserting his name in the caption.®? 


72. Mayo v. Murchie, 3 Munf. (17|v. Farrell, 
Va.) 358; Cleavenger v. Felton, 46 
WiiVa weet oo US Ma hice SKASSSiv. 
Mann, 46 W. Va. 209, 33 SH 110; Gar 
Sturm v. Fleming, 22 W. Va. 404. 
And see supra § 391. 

73. Colgate v. White, 180 Fed. 882; 


EQUITY.’ « 


Ufoce Lt 
that an affidavit cannot take the 
place of an amendment to the bill). 
Equity Rules (1912), rule 25;|%. . 
Pittsburgh Water Heater Co. v. Beler 
Water Heater Co., 222 Fed. 950 (the 
purpose of this rule 
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On the other hand, it is not necessary to set out 
therein the names of the plaintiffs °° or the capacity 
in which defendant is sued,** it being sufficient that 
these matters appear in the body of the bill. 

The federal equity rules recognize the caption as 
a usual part of a bill.%® 

[§ 394] 3. Address. The address in equity plead- 
ing is that part of the bill which contains the ap- 
propriate and technical description of the court 
where plaintiff seeks his remedy.’ In the English 
chancery the bill opened with an address to the per- 
son having custody of the great seal*’ by name.*® 
In the United States the address is usually to the 
court, but varies according to rule or usage in dif- 
ferént jurisdictions.£® Under the codes the plead- 
ings in equity usually follow the same form as at 
law,°° but where a distinction is preserved an ad- 
dress to the wrong side of the court is not a fatal 
error.®1 

[§ 395] 4. Introduction. After the address 
regularly comes a clause, commonly called the intro- 
duction, which states the names of plaintiffs and 
their places of abode.®? As already shown,?? only 
those are deemed parties who are named as such in 
the bill, Therefore the full names of all the parties 


A. 47 (holding | district named “in chancery sitting” 
is sufficient); McKensie v. Hamilton, 
Dall. (Tex.) 461, 464 (a bill before 
. Judge and chancellor of the 
district court for the 7th judicial 
district next to be holden at C, 


is to secure] within and for the county of R.’ is 


Cleavenger v. Felton, 46 W. Va. 249, 
33 SE 117; Skaggs v. Mann, 46 W. Va. 
209, 88 SE 110; Sturm v. Fleming, 
22 W. Va. 404. 

74, Warner v. Mettler, 176 Ill. A. 
473 [aff 266 Ill. 416, 103 NE 259]; 
Schwitters v. Barnes, 157 Ill. A. 381; 
Farrell v. Farrell, 149 Ill. A. 47. 

[a] TDlustrations.—(1) A . mere 
written motion is not the equivalent 
of a bill in chancery to set its ma- 
chinery in motion. Schwitters v. 
Barnes, 157 Ill. A. 381. (2) An execu- 
tor’s report marked “In Chancery” 
and placed upon the files without pe- 
tition or bill in chancery, without 
prayer for relief or summons and 
without complainants or defendants 
is not sufficient. Warner v. Mettler, 


7G mL eAnina osm Late e260 Mallty Padi6? 
103 NE 259]. 
75. Bell v. Burkhalter, 183 Ala. 


21 Pa. Super. 


Dist., 
b- ea. 


43; Sunday v. Hagenbuch, 
'°542, 18) Pa. ‘Co, 540, 
[a] A typewritten bill does not 
satisfy a rule requiring that it be 
printed. Cook v. Central Dist., etc., 
Tel. Co., 21 Pa. Super. 48; Sunday v. 
Hagenbuch, 5 Pa. Dist. 542, 18 Pa. 
‘Co. 540. But see Pottsville Water Co. 
we Schuylkill “Nay. Co., 11 Ba. “Go: 
685 (holding that a typewritten bill 
will not be dismissed when during five 
months, after it has been filed, pro- 
ceedings have been had in the case). 
{b] In Alabama (1) under the 
rule of court providing that a bill 
shall not contain blanks, the pres- 
ence of a blank caused by failure to 
fill in an immaterial date is not 
ground for striking a bill. Bell v. 
‘Burkhalter, 183 Ala. 527, 62 S 786. 
(2) Though a bill contains a blank 
from omission to fill in a date, it is 
enough that the date is certain by 
reference to other parts of, and ex- 
hibits to, the bill. Peerless Coal Co. 
v. Lamar, 180 Ala. 307, 60 S 837. 
[ce] In Maine the bill must be 
drawn in paragraphs numbered seria- 
tim. Cobb v. Baker, 95 Me. 89, 49 A 425. 
76. Streeter v. Braman, 76 N. J. 
Eq. 371, 74 A 659. See also Farrell 


brevity and simplicity of allegation 
in bills); Zenith Carburetor Co, v. 
Stromberg Motor Devices Co., 205 
Fed. 158 (sustaining simplified bill 
for infringement of patent). 

78. Equity Rules (1912), rule 18; 
Williams v. Pope, 215 Fed. 1000 
(a bill setting forth complainant’s 
asserted grievances sufficient, regard- 
less of deficiences); Zenith Carbure- 


tor Co. v. Stromberg Motor Devices 
Co.,-205 Fed. 158. 

79. Sterrick v. Pugsley, 22 F. Cas. 
No. 13,379, 1 Flipp: 350. 

80. Jackson v. Ashton, & Pet. (U. 
S.) 148, 8 L. ed. 898; Sterrick v. 
Pugsley, 22 F. Cas. No. 13,379, 1 Flipp. 
350; Spalding vy. Dodge, 17 D. C. 289; 
Edney v. King, 39 N. C. 465; Preston 
v. West, 55 W. Va. 391, 47 SE 152. 

81. Jackson y. Ashton, 8 Pet. (U. 
S.) 148, 8 L. ed. 898. 

82. Preston v. West, 55 W. Va. 
391, 47 SE 152. 

83. McKissack v. Voorhees, 119 
Ala. 101, 24 S 523. 

84. Spencer v. Goodlett, 104 Tenn. 
648, 58 SW 322. 

85. Equity Rules (1912), rule 25. 

86. Bouvier L. D. [cit Cooper Eq. 
Pl. p 8; Barton Suit Eq. p 26; Story 
Hg Plo §* 261% To same effect 1 
Street Fed. Eq. Pr. § 163. 

87. 1 Daniell Ch. Pr. p 462; Mit- 
fordwHgn seis peal. 

[a] To the sovereign.—(1) When 
the seals were in the hands of the 
sovereign the bill was addressed to 
the sovereign himself. 1 Daniell Ch. 
Prep v462" (2) The sovereign did 
not hear the case himself, but al- 
ways referred it to some of the judges. 
The master of the rolls and one of 
the chief justices sat to decide a 
case wherein the lord chancellor was 
a party. Keeper v. Wyld, -1 Vern. 
Ch. 139, 23 Reprint 372. 

88. He Daniell Ch. Pr. (6th Am. ed) 


[a] Notice of the form of address 
was posted in the six clerks’ office, 
with each change in the custody of 
the seal or title of the chancellor. 
I Daniell Ch. Pr. p 464. 

89. Sterrick vy. Pugsley, 22 HF. 
Cas. No. 13,379, 1 Flipp. 350 (a bill 
addressed to the circuit court of the 


sufficient). 

{a] In Hawaii a bill addressed to 
the judge of the circuit court with- 
out the words “at Chambers” will 
not be dismissed, although the 
statute confers jurisdiction upon the 
“Circuit Judges at Chambers” and 
not upon the “Circuit Judges.’ The 
better practice, however,’is to add 
the words “at Chambers.” Kendall 
v. Holloway, 16 Hawaii 45 [dist 
Kona Coffee Co, vy. Circuit Ct., 10 
Hawaii 571 (in which a bill in equity 
was entitled, brought and heard in 
the circuit court at term)}. 

{[b] In Indiana the name of the 
court and the county in which the 
action’ is brought must be. speci- 
fied. Citizens’ St. ‘R. Co. .v. Shep- 
herd, 30 Ind. A. 198, 65 NE 765. 

{c] In New York, under the old 
chancery practice, the address was 
to the chancellor by name. Blake 
Chosen pret: 

{d] Form in federal courts.—“‘To 
the Judges of the Circuit Court of 
the United States for the district of 

7 A. BY shquity~, Rulés 938425 
rule 20. 

90. See supra §§ 4-6. 
Pleading [31 Cye 1]. 

91. McDole v. Purdy, 23 Iowa 277; 
Cadwallader v. Evans, 1 _ Disn. 
585, 12 Oh. Dec. (Reprint) 811. 

92. Barton Suit Eq. p 27; 1 Daniell 
Ch. Pr. p 463; Mitford Eq. Pl. p 41: 
Story Eq. Pl. § 26. 

[a] Exceptions.—(1) Where a bill 
is filed on behalf of an infant or 
person of unsound mind the place 
of abode need not be stated, but 
the abode of the next friend should 
be set out. 1 Daniell Ch. Pl. & Pr. 
p 360. ‘(2) Nor is it necessary to 
set out the address cf a married 
woman, but the address of the next 
friend should be stated. The address 
of a peer or of a corporation need 
not be stated in the bill. 1 Daniell 


{b] In caption.—Although a stat- 
ute expressly required  plaintiff’s 
residence to be stated in the intro- 
duction, the bill is good where it 
appears in the caption. Grubbs v. 
Colter, 7 Baxt. (Tenn.) 432. 

93. See supra § 253 et seq. 


See also 


‘Chy, PlveniPr™ pesce. 


————¢ 


For later cases, developments anc changes in the law see cumulative Annotations, same title, page and note number, 


Ny 


re 


‘should be stated,94 


- erates, 


-Grifiith v. Ricketts, 5 Hare 195, 


§§ 395-396] 


costs.°8 
sues.t 


94 Barth v. Makeever, 2 F. Cas. 
No. 1,069, 4 Biss. 206; Huston v. 
MecClarty, 3 Litt. (Ky.) 274; Moore 
v. Anderson, 36 N. C. 411; Kanawha 
Valley Bank v. Wilson, 35 W. Va. 36, 
138 SE 58; McKay v. McKay, 28 W. 
Va. 514; Houston vy. McCluney, 8 W. 
Wan’ 1/35. E 

[a] Persons described as “confed- 
associates,” etc., but not 
named, are not parties to the bill. 
Ex p. Richards, 117 Fed. 658. : 

{b] A bill is demurrable (1) 
which does not so show plaintiff’s 
names (Houston y. McCluney, 8 W. 
Va. 135); (2) but not because. the 
caption contains a blank where it 
should set out plaintiffs’ names, if 
their names appear in the body of 
the bill (McKissack v. Voorhees, 119 
Ala. 101, 24S 5238). A 

95. Mayer v. Tyson, 1 Bland (Md.) 
559; Howe v. Harvey, 8 Paige (N. 
Y.) 73; Sibbering v. Balcarras,,1 De 
G & Sm. 683, 63 Reprint at 
EngCh 195, 67 Reprint 884; Albretcht 
v. Sussmann, 2 Ves. & B. 323, 35 Re- 
print 342; 1 Fowler Exch. Pr. p 26; 
Mitford Eq. Pl. p 41. 


96. Ketchum vy. Driggs, 14 F. Cas. 
No. 7,735, 6 MeLean 13; Liddell v. 
Garson. o22-., Ala, 258, 26,. Spi l33* 


Winnipiseogee Lake Co. v. Young, 40 
N. H. 420; Winnipissiogee Lake Co. 
v. Worster, 29 N. H. 433; Howe v. 
Harvey, 8 Paige (N. Y.) 73. But 
see Wright v. Skinner, 136 Fed. 694; 
Harvey v. Richmond, etc., R. Co., 64 
Fed. 19 (both holding that the omis- 
sion should be corrected by motion 
and not by demurrer). 

97. Winnipiseogee Lake Co.  v. 
Young, 40 N. H. 420; Winnipissiogee 
nee Co; ey. oWorster, 29). .N,, <1. 
433. 

98. 1 Daniell Ch. Pr. p 463. And 
see Howe v. Harvey, 8 Paige (N. Y.) 
73. Contra Rowley vy. Eccles, 1 Sim. 
& St. 511, 1 EngCh 511, 57 Reprint 


202. 
Mitford Eq. Pl. p 41. 

[a] Plaintiff’s age (1) need.not 
be stated except where his infancy 
appears on the face of the bill. 
City Loan, etc., Co. v. Poole, 149 
Ala. 164, 43 S 13; Liddell v. Carson, 
122 Ala: 518, 26 S 133; McKissack 
v. Voorhees, 119 Ala. 101, 24 S 523. 
(2) And not even then if he is prop- 
erly suing by guardian. Stewart v. 
Chadwick, 8 Iowa 463. (3) But it is 
undoubtedly the better practice to 
state plaintiff's age in all cases. City 
Loan, etc., Co. v. Poole, supra; Lid- 
dell v. Carson, supra. 

[b]\ Occupation.—Failure to state 
plaintiff’s occupation does not open 
a bill to demurrer. Gove v. Pettis, 
4 Sandf. Ch. (N. Y.) 403. 

[ce] A bill by a woman need not 
show whether she is married or 
single. Paige v. Broadfoot, 100 Ala. 
610, 13 S 426. , , 

{[d] Connection with suit.—It is 
not necessary, in setting forth in the 


beginning of the bill who the plain- |. 


tiffs are, to explain their connection 
with or relation to the matters in 


[21 C. J.—25] 


uld The requirement of statin 

plaintiff’s place of abode is iid to be in order that 
the court and defendant may know where to resort 
to compel obedience to any order of the court, and 
particularly for the payment of costs, or to punish 
improper conduct in the course of the suit. While 
according to most of our decisions a demurrer will 
he for failure to state plaintiff’s residence,®® or the 
defect may be availed of by plea in the nature of a 
plea in abatement,°’ the English practice is merely 
to require plaintiff in such case to give security for 
( The introduction should also state plain- 
tiff’s deseription,®® and the capacity in which he 
_ In some jurisdictions the introduction must 
contain the names of defendants as well as plain- 


EQUITY 


tiffs.? 


_ [§ 396] 5. 


respect of which the suit is brought. 
That is the office of the stating part 
of the bill. Savannah, ete., R. Co. 
v. Lancaster, 62 Ala. 555. 

1. West v. Reynolds, 35 Fla. 317, 
Bie 740; Capehart v. Hale, 6 W. Va. 
[a] Personal representative.—(1) 
One suing as executor should specific- 
ally describe himself as the execu- 
tor of his testator. Describing him- 
self as ‘personal representative,” 
ete., is not sufficient. Capehart v. 
Hale, 6 W. Va. 547. (2) But it was 
unnecessary in England for an execu- 
tor or an administrator to describe 
himself as such in the introduction 
when his right in that capacity ap- 
peared in the stating part (1, Daniell 
Ch. Pr. p 464), (3) and such is the 


rule in New Jersey (Ransom v. Geer, | 


30 N. J: Hq. 249). 
Executors and Administrators 
Cyc 978 et sea]. 

[b] Former partners are usually 
Styled as “lately doing business” 
under a certain name, but it is not 
necessary to do so. Vance v. Kirk, 
29 W. Va. 344, 1 SE 717. 

[ec] Mere descriptio personze.—A. 
bill describing a party as “major and 
commissary” is sufficient to charge 
him individually, rejecting the de- 
scription as.  surplusage. Yulee v. 
Canova, 11 Fla. 9. 

[ad] A bill by ‘“‘next friend” is de- 


(4) Generally see 
[18 


murrable if it does not show_ the 
party to be under disability. West 
Ve piReynolds;- sbenWla vost, 27 iS 


740. 

[e] One suing on behalf of him- 
self and others must so state in the 
introduction. ‘i Daniell; Chz Pr. p 
464. 

2. See statutory provisions and 
court rules. ; 

[a] In Florida (1) a chancery 
rule requires that the names and 
places of abode of all the parties 
shall be stated in the introductory 
part of the bill. Keen v. Jordan, 13 
Ba.ui32 7 (2) The omission of the 
name of a defendant in the introduc- 
tory part is a ground for special, but 
not for general, demurrer; nor can 
such objection be taken in the ap- 
pellate court when the record does 
not show that it was presented to 
and passed upon in the lower court. 
McCoy v. Boley, 21 Fla. 803. Fgh #0 

[b] In Tennessee it is provided 
by statute that the address of the 
pill shall be followed by the names 
and residences of the_ parties. 
Grubbs v. Colter, 7 Baxt. 432; Walker 
vy. Cottrell, 6 Baxt. 257. ; 

[ec] In Vermont, by rule, the in- 
troductory part of the bill must 
name the defendants. Blondin  v. 
McArthur, 84 Vt. 516, 80 A 663. 

[d] In West Virginia, the bill, as 
to parties, must either pursue the 
chancery practice or the form pre- 
scribed by statute. Cook v. Dorsey, 
38 W. Va. 196, 18 SE 468; Houston 
vy. McCluney, 8 W. Va. 135. 

3. Equity Rules (1842), rule 20. 

4. Ex p. Richards, 117 Fed. 658, 
Harvey vy. Richmond, etc., yeCo., 


} 
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The federal equity rules, formerly in force,’ re- 
quired that the introductory part of the bill should 
contain the names, places of abode, and citizenship 
of all the parties plaintiffs and defendants,‘ and the 
present equity rules® require that the bill shall 
contain the full name, when known, of each plains 
tiff and defendant, and the citizenship and resi- 

‘dence of each party, and that if any party is under 
any disability that fact shall be stated.® 
Stating Part or Premises. 
ing part, or premises, is an essential part of every 
bill in equity,’ since it constitutes the real sub- 
stance and most important part of the bill.§ 
office is to state plaintiff’s case,® and it should con- 


The stat- 


Its 


Fed. 19; Carlsbad vy. Tibbetts, 51 Fed. 
852; U.S. v. Pratt Coal, ete, Co., 18 
Fed. 708; Barth v. Makeever, 2 F. 
Cas. No. 1,069, 4 Biss. 206. ; 
[a] Sufficiency of statement as 
to name and abode see Tonopah 


Fraction Min. Co. v: Douglass, 123 
Fed. 936; Ex p. Richards, 117 Fed. 
658; Fruit-Cleaning Co. v. Fresno 


Home-Packing Co., 94 Fed. 845. 

[b] Correction of omission.—(1) An 
omission to state the place of abode 
of the parties is properly corrected 
by amendment on motion (Wright 
v. Skinner, 136 Fed. 694; Harvey v. 
Richmond, etc., R. Co., 64 Fed. 19), 
(2) and not by demurrer (Wright v. 
Skinner, supra). 

_[ce] Fictitious names.—The par- 
ties cannot be designated by ficti- 
tious names. Kentucky Silver Min. 
Co; Vv... Day, 14.8 °Cas, No. 77197 72 


Sawy. 468. 
Rules (1912), 


5. Equity 
25. 

6 Whitaker y. Whitaker Iron Co., 
38 Fed. 980; State of Maine Lumber 
rhs v. Kingfield Co., 218 Fed. 

{a] ‘ Rule applied.—(1) A bill set- 
ting forth that plaintiffs were act- 
ing in behalf of themselves and of 
such other creditors of, and claim- 
ants against, defendants, or any of 
them, as might desire relief similar 
to that prayed for therein, and might 
intervene and become parties, with- 
out setting forth the names, citizen- 
Ship, and residence of such parties, 
violated Federal Equity Rules (1912), 
rule 25, providing that it shall be 
sufficient that a bill in equity shall 
contain the full name, when known, 
of each plaintiff and defendant, and 
the citizenship and residence of each 
party. State.of Maine Lumber Co. 
v. Kingfield Co., 218 Fed. 902. (2) 
Where a suit in equity is brought in 
a federal court, not only in behalf 
of complainants, but also in the in- 
terest of others, under Equity Rules 
(1912), rule 25, the names and resi- 
dences of such others should be al- 
leged in the bill, so that there may 
be no question that resident inter- 
ested parties may not by collusion 
secure jurisdiction by nonresident 
representation. Whitaker v. Whit- 
aker Iron Co., 238 Fed. 980. 

{b] Corporate parties.—‘To prop- 
erly state the name, citizenship, and 
residence of a corporation, it is es- 
sential to state the name under 
which incorporated and the authoritv 
under which incorporated and place 
of business.” Maxwell Steel Vault 
Co., v. National Casket Co., 205 Fed. 
Lbs Dao. 

Stating diversity of citizenship as 
basis for jurisdiction of federal 
courts see Federal Courts. 

7% See supra § 392; infra § 404. 

8. Freichnecht v. Meyer, 39 N. J. 
Hag sols Story atid. el 27. 

9. 1 Daniell Ch. Pr. p 465; Mit- 
ford Hq. Pl. p 42. And see infra 

equity 


§ 404. 
Statement under federal 


rule 


64/xrules see infra § 404. 
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tain a-narrative of the facts and circumstances 
thereof, and of the wrong or grievance of which he 
complains.1° It must aver every fact necessary 
to show his title and right to rehef,'! and such facts 
cannot be supplied by reference to other parts of 
the bill.?? 
and completely that the chancellor may from the 
face of the bill see that he has jurisdiction and tell 
precisely what decree should be rendered supposing. 
the bill to be true.1* Properly the stating part is 
confined to a concise, positive statement of the 
facts essential to the relief sought,* leaving to the 
charging part statements of evidentiary facts, as a 
foundation for interrogatories, and matters in re- 
buttal of anticipated defenses;!° but in modern 
practice it is often unnecessary sharply to separate 
these portions of the bill, and the stating part is 
made to include the matters which should more 
properly be charged.t®° The names of the persons 
against whom redress is sought are sometimes given 
in this part of the bill.1” 

[§ 397] 6. Confederacy Clause. The stating part 
of the bill regularly concluded with purely formal 
averments of a request to defendant to do that 
equity which the bill sought, and that plaintiff 
hoped that defendants would comply with that re- 


10. Story Eq. PI: § 27. 
1l. U. S.—Pelham v. Edelmeyer, | 55 
15 Fed. 262, 21 Blatchf. 188. 


EQUITY 


The facts should be stated so distinetly | 
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quest.18 Then followed a clause alleging a confed- 
eracy to injure plaintiff by defendants and other 
persons unknown, whose names plaintiff asked 
might, when discovered, be inserted in the bill, and 
a refusal by defendants to do as requested.1? While 
it seems to have been once thought that this clause 
was necessary in order to lay the foundation for 
bringing in new parties by amendment,?° it never 
seems to have been really essential,?1 except, per- 
haps, where it is intended to charge fraud and com- 
bination specifically,?? and statutes or court’ rules 
often expressly provide for its omission,** 

[§ 398] 7. Charging Part. As in a bill framed 
with technical precision the stating part is con- 
fined to the essential allegations of ultimate facts 
constituting plaintiff’s case;** all other facts which 
it is advisable to plead appear following the charge 
of confederacy and constitute what is known as the 
charges or charging part of the bill.2° It usually 
consists of some allegation or allegations setting 
forth the matters of defense, or excuse which it is 
supposed defendant intends, or pretends, to set up 
to justify his noncompliance with plaintiff’s right 
or claim, and then charges other matters which dis- 
prove or avoid the supposed defense or excuse.?® 
For this purpose the charges should be only of mat- 


Mass.—Wright v. Dame, 22 Pick.) ter, 30 N. J. Eq. 124. 


15. See infra § 398. 


532. 


Ala.—Flanagan y. State Bank, 32 
Ala. 508; Cameron v. Abbott, 30 Ala. 
416; Spoor vy. Phillips, 27 Ala. 193; 
Land v. Cowan, 19 Ala. 297. 

Cal.—Mercier vy. Lewis, 39 Cal. 


Ga.—Davenport v. Alston, 14 Ga. 
271. 

Ill.— Barnard v. Cushman, 35 Ill. 
451; Schwitters v. Barnes, 157, Ill. A. 
381. 

Md.—Berry v. Pierson, 1 Gill 234; 
Hayward v. Carroll, 4 Harr. & J. 518. 

Mass.—Bushneli vy. Avery, 121 
Mass. 148; Wright v. Dame, 22 Pick. 
55; Hobart v. Andrews; 21 Pick. 526. 

N. H.—Rice v. Merrimack Hosiery 
COs 56 eNe H. 11 4: 

N. J.—Smith v. Wood, 42 N. J. Eq. 
563, 7 A 881 [aff 44 N. J. Eq. 603 
mem, 17 A 1104 mem]; Freichnecht 
v. Meyer, 39 N. J. Eq. 551; Midland 
R. Co. v. Hitchcock, 34 N. J. Eq. 278. 
But compare Rorback v. Dorsheimer, 
25 N. J. Eq. 516 (holding that the 
rule is not entirely inflexible, that 
the substance of complainant’s case 
must be contained in the stating part 
of the bill). 

N. C.—Herron vy. Cunningham, 36 
NG. 73.76) 

Oh.—Matoon v. Clapp, 8 Oh. 248. 

Pa.—Thompson’s App., 126 Pa. 367, 
17 A 6438. 

Vt.—Sanborn vy. Kittridge, 20 Vt. 
632, 50 AmD 58. 
ane B.—Wright v. Wright, 31 N. B. 
476. 


And see infra § 404. 

“HWvery material averment that is 
necessary to entitle the plaintiff to 
the relief prayed for, must be con- 
tained in the stating part of the bill; 
and this is a useful rule for the 
preservation of form and order in 
the pleadings. This part of the bill 
must contain the plaintiff’s case and 
his title to relief; and every neces- 
sary fact must be distinctly and ex- 
pressly averred, and not in a loose 
and indeterminate manner to be ex- 
plained by inference, or by reference 
to other parts of the bill. The: de- 
fendants are not bound to answer 
any averment not contained in the 
stating part of the bill.””. Wright v. 
Dame, 22 Pick. (Mass.) 55, 59. 

12. D. C.—Spalding v. Dodge, 17 
Pee. 289. 


N. C.—Cowles v. Buchanan, 38 N 
C. 374. 

Va.—Parker v. Carter, 4 Munf. (18 
Va.) 273, 6-AmD' 513. 

Eng.—Clayton v. Winchelsea, 3 Y. 
& C. Exch. 683, 160 Reprint 876. 

But see Savannah, ete., R. Co. v. 
Lancaster, 62 Ala, 555, 562 (where it 
is said: “We should not feel bound 
to refuse, though we ought not to 
be required to seek, explanation of 
a defective allegation in the stating 
part by reference to a clear aver- 
ment of the same matter in a subse- 
quent part of the bill’). 

{al Rule applied.—(1) The title 
or caption of a bill is no part of 
it, and cannot be regarded as a State- 
ment of facts. Spaiding v. Dodge, 
17 D. C. 289; Edney v. King, 39 N. 
C. 465. (2) Defects in the stating or 
charging part of the bill cannot be 
supplied by interrogatories. Cowles 
v. Buchanan, 88 N. C. 374; Parker v. 
Carter, 34 Munt.. (ls. Vaca syrt 
AmD 513. But see Lingan vy. \Hen- 
dersonj 1 Bland (Md.) 236 (the in- 
terrogating part may be considered 
for the purpose of explaining an am- 
biguity in the stating part). (3) 
The-prayer for relief cannot enlarge 
the stating part of the bill. Fordyce 
v. Dillaway, 212 Mass. 404, 99 NE 
166; Bushnell v. Avery, 121 Mass. 
148; White vy. Jeffers, Clarke (N. 
Y.) 206. 

13. 1 Daniell Ch. Pr. p 466. And 
see infra §§ 404, 405. 

14. 1 Daniell Ch. Pr. p 484. 

[a] The bill should be drawn as 
if one were making verbally a short 
but very accurate statement to a 
very precise and particular person. 
Heard Eq. Pl. p 29. 

{b] An allegation by way of re- 
cital instead of direct averment is 
good against a general demurrer 
when from the language used the 
fact appears by necessary implica- 
tion. Massachusetts Investor Pub. 
Co. v. Dobinson, 72 Fed. 603. 

{c] Statement by way of charge. 
—A_ statement of matters of fact 
in the stating part of a bill, but in 
the form of a charge, is sufficient on 
general demurrer, where it is evident 
that a statement by way of allega- 
tion or averment was intended by 
the pleader. Johnson v. Helmstaed- 


N. Y.— White v. Jeffers, Clarke 206.| 16. Story Eq. Pl. p 33. 


17. McMaster v. Drew, (N. J. Ch.) 
68.A 771: [aff 77 N. J. Eq. 270, 79 A 
686]; Story Eq. Pl. § 27. 

Naming defendants in introduction 
see supra § 395. 

18. Barton Suit Eq. p 32. 

19. Barton Suit Eq. p 30; Story 
Hq. Pie t§ 229: 

20. 1 Daniell Ch. Pr. p 483. 

§ rey enti! in new parties see supra 

21. Marshall v. Rench, 3 Del. Ch. 
239; 1 Daniell Ch. Pr. p 483; Mitford 
Hq. sPl. p42: 

[a] Surplusage.—This clause, al- 
though frequently, but not invari- 
ably, inserted in bills, is treated as 
mere surplusage, and need not be 
denied or responded to in the answer. 
Adams _ v. Porter, 1 Cush. (Mass.) 
170; Oliver v. Haywood, Anstr. 82, 
145 Reprint 806; Story Eq. Pl. § 29. 

22. Adams v. Porter, 1 Cush. 
(Mass.) 170 (construing the chancery 
rule providing that the allegation of 
combination and fraud shall be 
omited in all bills, in which no actual 
fraud or combination is specifi- 
cally charged); Stone y. Anderson, 
26 N. H. 506 (obiter). 

23. See statutory provisions and 
court rules; and Marshall v. Rench, 
38 Del. Ch. 239; Adams v. Porter, 1 
Cush. (Mass.) 170. 

[a] Federal equity rules.—(1) 
Formerly it was provided that the 
common confederacy clause might be 
omitted at plaintiff’s option. Equity 
Rules (1842), rule 21. (2) The pres- 
ent rule providing what shall be 
sufficient in a bill makes no refer- 
ence to the common confederacy 
clause which is, accordingly, unnec- 
essary. Equity Rules (1912), rule 25. 

24, See supra § 396; infra § 404. 

25. 1 Daniell Ch. Pr. p 484. 

26. Del.—Marshall vy. “Rench, 3 
Del. Ch. 239. 

Md.—Townshend_ vy. 
Bland 45, 

N. J.—Freichnecht vy. Meyer, 39 N. 
J. Eq. 551; Clawson y. Riley, 34 N. J. 
Ea. 348. 

N. Y.—McCrea v. Purmort, 16 
Wend. 460, 30 AmD 130; Stafford v. 
Brown, 4 Paige 88. See also Thomas 
v. Austin, 4 Barb. 265 (a case fur- 
nishing one of the few instances in 


Duncan, 2 


which the statement of a fact is % 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ters in avoidance of the defense, and should not 
state facts put in issue by the general replieation.27 
The charging part is sometimes also used for the 
purpose of obtaining a discovery of the nature of 
defendant’s case, or to put in issue some matter 
which it is not for the interest of plaintiff to ad- 
mit,** for which purpose the charge of the pretense 
of defendant is held to be sufficient.2® As inter- 
rogatories cannot extend beyond the matters alleged 
in the bill,®° all facts in regard to which it is desired 
to propound interrogatories should be aptly 
charged.*+ The charging part may be advantageous- 
ly employed for obtaining directions in the decree 
not necessarily arising out of the case, as mainly 
insisted upon, but which may become necessary col- 
laterally.** The charging part of the bill is often 
omitted *° or inserted in the stating part,®+ and is 
not indispensable in any case.*° 

- [§ 399] 8. Jurisdiction Clause.2* The jurisdic- 
tion clause followed the charging part, and consist- 
ed of a general averment that the acts complained 
of were contrary to equity and that plaintiff was 


in the 
Clark 


legitimately reserved for the charg- 
ing part of the bill). 
Tex.—Barnes y. Central Bank, etc., 


prevailed 
pleading. 


EQUITY 


HowPr (N. Y.) 470. 


[24-008] - 387 


without adequate remedy except in equity.2?7 This 
clause is unnecessary ** for, if the case made by 
the bill is otherwise clearly of equitable jurisdic- 
tion, this is sufficient, without this clause;?° and 
on the other hand, if the case so made is not of 
equitable jurisdiction this clause will not of itself 
give jurisdiction to the court.*° Its insertion in the 
bill is sometimes prohibited or declared unnecessary 
by statute or rule of court.*t 

[$ 400] 9. Interrogating Part. Following the 
jurisdiction clause is the interrogating part, which 
prays that the parties complained of may answer 
all the matters contained in the former parts of the 
bill, not only according to their positive knowledge, 
but also according to their remembrance, informa- 
tion, and belief.t2 This general interrogatory in 
itself entitles plaintiff to a full disclosure as to the 
whole subject matter of the: bill,t* but as specific 
and complete discovery was evaded in answering 
the general interrogatory, it became customary to 
insert in addition thereto specific questions covering 
those matters as to which plaintiff particularly de- 


former chancery 118 


Mich.—Lieberman y. Sloman, 
v. Harwood, 8 


Mich. 355, 76 NW 757. 
Mo.—Gill v. Newhouse, 178 SW 495, 


Co., (Civ. A.) 153°>SW 1172. 34 See supra § 396. 499 

_ [a] Special replication.—(1) For- 35. U. S.—Colgate v. White, 180 Vt.—Boutwell v. Champlain Realty 
merly, such defenses were met by | Fed. 882. Co., 89 Vt. 80, 94 A 108, AnnCas1918A 
special replication, the pleadings Fla.—Hill y. Meinhard, 39 Fla. 111,| 726; Story Eq. Pl. §§ 34, 473. 
continuing somewhat as at law to]/21 S 805. 40. Goodwin v. Smith, 89 Me. 


definite issues. Freichnecht v. Meyer, 


Md.—Townshend 


vy. Duncan, 2/506, 36 A 997; Boutwell v. Champlain 


39 N. J. Eq. 551; Story Eq. Pl. § 878.| Bland 45. Realty Co., 89 .Vt. 80, 94 A _ 108, 
(2) Hither the practice of anticipat- N. J.—Freichnecht v. Meyer, 39 N.|AnnCas1918A 726; Mitford Eq. Pl. p 
ing defenses in the bill led to the] J. Eq. 551. 48; Story Eq. Pl. §§ 34, 473. 


abandonment of the special replica- 
tion, or the abandonment of the spe- 
cial replication led to the necessity 
of anticipating and rebutting de- 
fenses in the bill itself. Freichnecht 


vy. Meyer, supra; 1 Daniell Ch. Pr. 
p 484. 
27. Stevenson v. Morgan, 64 N. 


J., Hq. 219, 53. A 677. 

28. Freichnecht v. Meyer, 39 N. J. 
Eq. 551; Barnes v. Central Bank, etc., 
Co.) Mex. Civ, VA.) ULb3) SSwe 1172; 
Mitford Eq. Pl. p 42; Story Eq. PI. 
$31. 

29. Gregory v. Molesworth, : 3 
Atk. 626, 26 Reprint 1160; Partridge 
v. Haycraft, 11 Ves. Jr. 570, 32 Re- 
print 1210; Stery Eq. Pl. § 31. 

[a] The common formulary is: 
“That the said defendant sometimes 
alleges and pretends, &c., (and stat- 
ing the fact supposed, as, for exam- 
ple, that the said A. B. made a will, 
which was a valid disposition of the 
said real estate, &c.), and at other 
times he alleges and pretends that, 


&ec., &e.; whereas your orator 
chargeth the truth to be (or the con- 
trary thereof to be the truth).” 
Story Eq. Pl. § 32 note 2. 

30. See infra § 400. 

31. Beall v. Blake, 10 Ga. 449; 
Mechanics’ Bank vy. Levy, 3 Paige 


(N. Y.) 606; Summer v. Caldwell, 21 
S. C.. Bq. 155. See also infra § 400. 
[a] In a bill alleging fraud plain- 
tiff may charge and compel answer 
to charges of contemporaneous 
frauds in which he has no interest. 
Bruen v. Bruen, 4 Edw. (N. Y.). 640. 
[b] Charges limited.—Plaintiff 
may limit his charges so as to con- 
fine the responsive part of the an- 
swer and deprive defendant of mat- 
ters of avoidance which he might 
use, were the charges not so limited. 
Beech v. Haynes, 1 Tenn. Ch. 569. 
32. ‘Holloway v. Millard, 1 Madd. 
414, 56 Reprint 152. 
’ 83. Marshall v. Rench, 3 Del. Ch. 
239; Freichnecht v. Meyer. 39 N. J. 
Eq. 551; Barnes v. Central Bank, etc., 
Co., (Tex. Civ. A.) 153 SW_ 1172; 
Cooper Eq. Pl. p 11; Story Eq. Pl. 
33. , 
4 {a] In code pleading a complaint 
in equity must not contain the sys- 
tem of pretence and charge which 


Tex.—Barnes vy. Central Bank, etc., 
Co., . (Civ. A.) 158 SW. 1172. 

[a] Federal Equity Rules.—(1) 
The former rule provided that the 
charging part might be omitted at 
plaintiff's option, and that antici- 
pated defenses might be stated and 
avoided in the narrative or stating 
part of the bill. Equity Rules (1842), 
rule 21. (2) The present rule pro- 
viding what shall be sufficient in 2 
bill makes no reference to the charg- 
ing part, from which it seems to 
follow that charges may be inserted 
or omitted at  plaintiff’s option. 
Hquity Rules (1912), rule 25. ((a3)) 
Charges in the bill are now unneces- 
sary for the purpose of discovery, 
since discovery is now obtainable on 
interrogatories apart from the plead- 
ings. Equity Rules (1912), rule 58. 
See also infra § 400. And see Dis- 
covery § 24. (4) But charges may 
still have a proper place for the pur- 
pose of anticipating and avoiding a 
defense by affirmative imatter,—at 
least there is nothing in the rules 
excluding their use for such pur- 
poses. See Equity Rules (1912). 

36. As to amount in controversy, 
see Courts § 55. 

37. Story) Hd. Pl: § .34. 

[a] Form of jurisdictional clause 
see Barton Suit Eq. p 36. 

88. Del.—Marshall v. Rench, 3 
Del. Ch. 239. 


Me.—Goodwin v. Smith, 89 Me. 
506, 36 A 997. 
Pa.—Borie v. Satterthwaite, 180 


Pa. 542, 37 A 102 [aff 12 Montg. Co. 
194]. 

Wid Routwell vy. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCas1918A 
726. 

Wis.—Carmen v. Hurd, 1 Pinn, 619; 
1 Daniell Ch. Pr. p 486; Story Ha. 
Pl. §§ 34, 478. 

[a] Under the codes the clause is 
unnecessary. Ely v. New Mexico, 
ete, BR. Oo. 129) UavSs 291, 9. SCt 293, 
32 L. ed. 688. p 

39. Colo.—Schilling v. Rominger, 


4 Colo. 190. 
Conn.—Botsford v. Beers, 11 Conn. 
369. 


Me.—Farnsworth v. Whiting, 104 
Me. 488, 72 A 314; Goodwin v. Smith, 
89 Me. 506, 36 A 997. 


41. See statutory provisions and 
court rules; and Marshall v. Rench, 
3 Del. Ch. 239; Goodwin v. Smith, 
89 Me. 506, 36 A 997; Borie v. Satter- 
thwaite, 180 Pa. 542, 37 A 102 [aff 
12 Montg. Co. 194]; Barnes v. Barnes, 
16 Pa. Co. 534 (although rule of court 
prohibits statement that plaintiff is 
without adequate remedy at law, bill 
will not be dismissed for violation of 
rule). 

(a]_ Federal Equity Rules.—(1) 
The former rule provided that the 
formal jurisdiction clause might be 
omitted at plaintiff's option. Equity 
Rules (1842), rule 21; Gage v. Kauf- 
man, 133 U. S. 471, 13 SCt* 406, 33 
Lised.s 9725: (2) The present rule, 
providing what shall be sufficient for 
a bill to contain, makes no reference 
to the formal jurisdiction clause 
which is thus rendered unnecessary. 
Equity Rules (1912), rule 25. (3) 
The present rule provides, however, 
that the bill shall contain ‘a short 
and plain statement of the grounds 
upon which the court’s jurisdiction 
depends.” Equity Rules (1912), rule 
25. (4) This is obviously a different 
thing from the technical so-called 
Jurisdiction clause, and goes to the 
substance of the bill as stating an 


equitable cause of action. See infra 
§ 404. 
42. Shed v. Garfield, 5 Vt. 39 (a 


bill which wholly omits the interro- 
gating part is defective); Story Eq. 
Biie$) 35; 

fa] Form of interrogating part 
see Barton Suit Eq. §§ 29, 37. 

43. Ames vy. King, 9 Allen (Mass.) 
258; Miles v. Miles, 27 N. H. 440; 
New York M. HE. Church v. Jaques, 
degSohns: Cha. ;GNiy YL G5: And see 
infra § 552. See also Discovery § 24. 

{a] Sufficient general interroga- 
tories.— (1) A prayer that each of 
defendants may be required to an- 
swer unto the premises, is a good 
general interrogatory. McClaskey v. 
Barr, 40 Fed. 559. (2) A prayer, in 
a bill, that defendant make answer 
to the matters alleged therein, is a 
good general interrogatcry and a 
sufficient compliance with a rule re-~ 
quiring bills to conclude with a gen- 
eral interrogatory, although it is 
coupled with a prayer for process, 
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sired discovery.** 


tory without such foundation,*® 


but not charged with particularity. 


port.5° 
Express provisions. 


and is followed by a prayer for spe- 
cific and general relief. Ames v. 
King, 9 Allen (Mass.) 258. 

44. Miles v. Miles, 27 N. H. 440; 
Romaine v. Hendrickson, 24 N. J. Eq. 
221 Hherly- Vv. Groit, 21, Pa. 251; 
1 Daniell Ch. Pr. p 487; Mitford Ea. 
Pl. p 44; Story Eq, Pl. § 35. 

[a] Where interrogatories are ap- 
pended to the bill and there is a 
prayer for a responsive answer 
thereto they may be regarded as in- 
corporated in the bill. Romaine v. 
Hendrickson, 24 N. J.. Eq. 2381. 

45.°'U. «S:—Du* Pont.’ v.. Du _ Pont, 
234 Fed. 459; Gormully, etc.. Mfg. Co. 
v. Bretz, 64 Fed... 612; Fuller v. 
Knapp, 24 Fed. 100. 

N. Y.—Woodcock v. Bennet, 1 Cow. 
711, 183 AmD 568; James v. McKer- 
non, 6 Johns. 543. 

N. C.—Cowles v. Buchanan, 38 N. 
C. 374, f 

Oh.—Kisor  v. Wright 
323. 

Va.—Parker vy. Carter, 4 Munf. (18 
Va.) 273, 6 AmD 5138. 

Eng.—Atty. -Gen. v. Whorwood, 1 
Ves. 534, 27 Reprint 1188; Bullock v. 
Richardson, 11 Ves. Jr. 373, 32 Re- 
print 1131; Muckleston v. Brown, 6 
Ves. Jr. 52, 31 Reprint 934. 

See also supra § 398; Cooper Eq. 
Pl. p 12; Story Iq. Pl. § 36. 

[a] Exhibits ought to be _ suffi- 
ciently described in the interroga- 
tories, so as to enable the adverse 
party to know what is intended to 
be proved and to put him on all due 
inquiry. Troup v. Haight, 6 Johns. 
Cha iGNeeyeymosn. 

46. U. S.—Gormully, etc., Mfg. Co. 
v.  Bretz, 64 Fed. 612;~ Fuller v. 
Knapp, 24 Fed. 100. See also Play- 
ford v. Lockard, 65 Fed. 870 (where 
interrogatories are filed which are 
pertinent to the averments of the 
plea, defendant is bound to answer 
them, and all other questions should 
be reserved pending his compliance 
with this requirement). 

Ala.—Chardavoyne vy. Galbraith, 81 
JN Eel sys wa DS ar ie 

Ga.—Miller v. Saunders, 17 Ga. 92 
Davis v. Collier, 13 Ga. 485. 

Ky.—White v. White, 3 Dana 374. 

N. Y.—Mechanics’ Bank y. Levy, 
3 Paige 606; Grim v. Wheeler, 3 Edw. 
334. 

N. C.—Cowles v. Buchanan, 38 N. 
Gh3'7-4: 

Pa.—tTrustees v. Grubb, 5 Phila. 41; 
Cooper Eq. iPl. p 12; Story Eq. Pl. 


Stancifer, 


36. 

{a] /Striking out.—Defendant may 
move to strike out interrogatories 
not warranted by charges. Charda- 
voyne vy. Galbraith, 81 Ala. 521, 1 
Se77ae 

(b] Waiver.—If defendant volun- 
tariiy answers interrogatories relat- 
ing to facts not charged the defect 
is waived and the matter: put in 
issue. Atty.-Gen. v. Whorwood, 1 


As the interrogatories merely 
serve to enforce a full answer to the bill, they must 
be confined to the case disclosed by the bill and to 
matters covered by statements or charges therein,*® 

and defendant is not bound to answer an interroga- 
An interrogatory 
may not be based on a mere suggestion or hypotheti- 
cal statement,** but it may call for particulars and 
cireumstances embraced within a general charge, 
48 And under an 
allegation of a fact, interrogatories may be put as 
to the incidental circumstances, although they may 
not as to any distinet subject.*® 
should be precise and full, but defendant will be 
required to answer without evasion their plain im- 


In some jurisdictions inter- 
rogatories are expressly provided for by statute or 


EQUITY 
rule of court.>4 


defendant.®? 


f=) 


Interrogatories 


Ves. 534, 27 Reprint 1188. 

47. Grim v. Wheeler, 3 Edw. (N. 
Y.) 334. 

4s.) Gormully, “ete. pote. “Co. fv 
Bretz, 64 Fed. 612; Kisor v. Stancifer, 
Wright (Oh.) 323; Faulder v. Stuart, 
11 Ves. Jr. 296, 32 Reprint 1102, 

[a] Interrogatories are not to be 
limited on the theory that everything 
stated in the bill is precisely and in 
detail true. Chicago, ete., R. Co. v. 
Macomb, 2 Fed. 18. 

[b] A variety of questions may 
be founded on a single fact stated or 


charged, if they are relevant to it. 
Bullock vy. Richardson, 11 Ves. Jr. 
378, 32 Reprint 1131; Faulder vy. 


Stuart,.. 11 -Ves. Jr. °296, 
1102; Cooper Eq. Pl. p 12; 
123k § 36 


32 Reprint 
Story Eq. 


49. Fuller v. Knapp, 24 Fed. 100; 
Mechanics’ Bank v. Levy, 3 Paige 
(CN. Y.) 606; Story Hq. Pl. § 37. 

50. Langdon vy. Goddard, 14 F. 
Cas. No, 8,061, 3 Story 18. 

51. See statutory provisions and 
court rules; and Robinson y. Citi- 
zens’ Bank, 135 Ark. 308, 204 SW 615. 
See also Discovery § 49. 

52. Equity Rules (1912), 
And see General Electric Co. v. In- 
dependent. Lamp, etc., Co., 244 Fed. 
825 (infringement of patent); Asbes- 
tos Shingle Co. vy. Asbestos Shingle, 
ete., Co. 239 Fed. 539, 152 CCA 417 
(infringement of patent); Du Pont v. 
Du Pont, 234 Fed, 459 (stockholder’s 
suit); Milliken First Nat. Bank v. 
Spencer, 249. Fred. 503; 185-€CA . 253. 
See also Discovery § 42. 

[a] Purpose of rule.—The pur- 
pose of authorizing interrogatories is 
to enable the court to make a sum- 
mary disposition of a cause by ap- 
plying the law to an admitted state 
of facts; but, when the facts are not 
admitted, neither that rule nor any 
other warrants a summary disposi- 
tion on affidavits or other untested 
showings by the party moving for 
the summary disposition, in lieu of 
proofs duly taken with proper op- 
portunity for the adversary to ecross- 
examine. Bronk v. Charles H. Scott 
Co., 211 Fed. 338, 340,.128 CCA 17. 

[b] A mere witness not a party 
to a suit cannot be compelled to 
answer interrogatories attached to 
the bill. Milliken First State Bank 
v. Spencer, 219 Fed. 503, 185 CCA 253. 

fej] Fermer rules construed sec 
Federal Mfg., etc., Co., v. Interna- 
tional Banknote Co., 118 Fed. 385; 
National Hollow Brake Beam Co. vy. 
Interchangeable Brake Beam Co., 83 
Fed. 26; Chicago, ete.. R. Co. v. Ma- 
comb, 2 Fed. 18; Wilson v. Stolley, 
30 F,. Cas. No. 17,839, 4 McLean 272. 
ae ee Luten v. Camp, 221 Fed. 424, 

“Under rule 58 ... substantial 
and radical changes have been et- 
fected in the practice as regards dis- 
covery and the filing of interroga- 
tories, among which are the follow- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rule 58. . 


; [§§ 400-40 
The federal equity rules provide 


for the filing of interrogatories by both plaintiff and 
Such interrogatories and the answers 
thereto form no part of the pleadings.®* 

[§ 401] 10. Prayer for Relief. Following. the 
interrogating part comes the prayer for relief ** 
which is an essential part of every bill,®> except bills 
to perpetuate testimony,®® bills for discovery,°* 
and, perhaps, bills in suits by infants and suits con- 
cerning charities.®® 
cific relief desired and to follow this with a prayer 
for general relief, at the discretion of the court.®® 
It is not essential that the prayer for general relief 
shall closely follow the customary 
prayers of a very informal character have been held 
equivalent to one for general relief.*+ 
prayer will be held sufficient, although lacking for- 
mality and precision, if substantially it demands 


The practice is to ask the spe- 


form,®’ and 


A special 


ing: The privilege of discovery has 
been extended to the defendant. In- 
terrogatories filed by the plaintiff are 
not made a part of the bill of com- 
plaint. Interrogatories filed by the 
defendant and defendant’s answers to 
plaintiff’s interrogatories are not made 
a part of the answer to the bill. In- 
terrogatories are not pleadings. 
Plaintiff may file interrogatories for 
discovery after issue.” Luten v. 
Camp, supra. 

54 Story Eq. Pl. § 40. 

55. U. S—Comstock y. Herron, 45 
Fed. 660. 

Ala.—Driver v. Fortner, 5 Port. 9. 

Ark.—Dews v. Cornish, 20 Ark, 332. 
Sout toe oe, v. Bowman, 29 Cal. 

Ill.—Ashmore y. Hawkins, 145 Ill. 
447, 34 NE 523; Warner v. Mettler, 
176 Ill. A. 473 [aff 260 Ill. 416, 103 
NE 259]; Quait v. Wortham Bros. 
Co., 176 Ill. A. 273; ‘Schwitters v. 
Barnes, 157 Ill. A. 381 

Ind.—Eastman y. Ramsey, 3 Ind. 


419. 
Me.—Perry vy. Perry, 65 Me. 399. 
Pa.—Horton’s App., 13 Pa. 67. 
Tenn.—Eaton Vv. Breathett, 8 
Humphr, 534. : 
Tex.—Edgar vy. Galveston City Co., 
21, Tex. 302. 
W. Va.—ZJohnson Milling Co. 28. 
Read, 76 W. Va. 557, 85 SE 726; Mar- 
tin v. Kester, 46 Ww. Va. 438, 33 SE 


238. 

See also Muller v. Witte, 78 
Conn, 495, 62 A 756 (a party seeking 
equitable relief must specifically de- 
mand it, unless the nature of the 
demand itself indicates that the re-_ 
lief sought is equitable). 

{al Waiver.—The objection that 
there is no prayer for relief is not 
available to defendant after he has 
answered on the merits and sub- 
mitted to the decree of the court. 
Smith v. Smith, 4 Rand. (25 Va.) 95. 

56. See Depositions § 48. 

57. See Discovery § 26. 

58. 1 Daniell Ch. Pr. p 496. 

59. Story Eq. Pl. § 40. 

{a] Form of general prayer for 
relief see Barton Suit Eq. p 40; Story 
Eq. Pl. § 40. 

[b] Under the Massachusetts 
statute providing that the bill need 
not contain any prayer for general 
relief, every bill is interpreted as 
though it contained such a prayer. 
Allen vy. French, 180 Mass. 487, 62 
NE 987. 

60. Phifer v. Abbott, 73 Fla. 402, 
74 S 488; French vy. Commercial Nat. 
Bank, 79 Ill. A. 110 [afte 19 9a aise 
65 NE 252]. 

61. French v. Commercial Nat. 
Bank, 79 Ill. A. 110 [aff 199 Ili. 213, 
65 NE 252]; Miller v. Lord; 11 Pick. 
(Mass.) 11. 

{a] Prayers held sufficient—(1) In 
a bill between partners for an account 
of moneys received, the clause “of 
all other 


matters relating to said~ 


¥ 


j 


~ §§ 401-404] 


“=e reer | 


the appropriate relief,®? and a prayer expressing 
the principal object is, at least in connection with 
the general prayer, sufficient without asking for all 
details essential to accomplishing the object.6* If 
plaintiff is in doubt as to the precise relief to which 
he is entitled, he .may pray in the alternative for 
one species of relief and if that is denied then for 
another.** Questions as to the relief granted under 
general and special prayers are discussed hereafter 


in this title.6 
Waivers and offers. 


concern.” Miller v. Lord, 11 Pick. 
(Mass.) 11. (2) “That the defendants 
stand to, abide by, and perform such 
order ‘and decree as to the court 
shall seem agreeable to equity and 


good conscience.” French y. Com- 
mezciall Nat. Banke 9 evllly A. 
110. . 


% Ga—Miller v. Saunders, 18 
Ga, 492. 

Miss.—McPherson v. Davis, 95 
Miss. 215, 48 S 625. 

N. J.—Van Dyke v. Van Dyke, 72 
IN: Jay Hg..300, 65, A. 215, 

Va.—McDaniel v. Baskervill, 13 
Gratt. (54 Va.) 228. 

W. Va.—Coville v. Gilman, 13 W. 
Va. 314. 

63. Martin v. Sexton, 112 Ill. A. 
199; Webster v, Harris, 16 Oh. 490; 
Rocke vy. Morgell, 2 Sch. & Lef. 
721. 


1 
64 See infra § 433. 
65. See infra §§ 857, 358. 
66. i Daniell Ch. Pr. (6th Am. ed) 
p 387. 
67. See supra § 388. 
68. Foster Fed. Pr. (2d ed) § 84. 
69. See infra § 421. 
70. 1 Daniell Ch. Pr. (6th Am. ed) 
385. 
e 71. Equity Rules (1912), rule 25. 


And see U.S. v. Debell, 227 Fed. 760, 
142 CCA 284. ? 

{a] The term “alternative,” as 
used, means mutually _ exclusive. 
Boyd v. New York, etc., R. Co., 220 
Fed. 174. 

{b] Inconsistent and even contra- 
dictory prayers are permitted by this 
rule. Boyd v. New York, etc., R. Co., 
220 Fed. 174. 

{c] Former equity rules construed 
see Tayloe v. Merchants F. Ins. Co., 
9 How. (U. 8.) 390, 10 L. ed. 187; 
Walden v. Bodley, 14 Pet. (U. S.) 156, 
10 L. ed. 398; English v. Foxall, 2 
Pet (CU. Si) 695) 17 Lied.) 531;, Pen- 
hallow v. Doane, 3 Dall. (U. S.) 54, 1 
L. ed. 507; Adams v. Kehlor Milling 
Co., 36 Fed. 212; Moore v. Mitchell, 
17 F. Cas. No. 9,770, 2 Woods 483. __ 
»72,. 1 Daniell Ch. Pr. p 499; Mit- 
ford Eq. Pl. p 45; Story Eq. Pl. § 44. 

[a] Form of prayer for process 
see Barton Suit Eq. p 41. See also 
Daughtry v. Reddick, 40 N.C, 261 (as 
the constitution requires all writs to 
run in the name of the state, it is 
improper to ask that ‘the people’s 
writ of subpcena should issue). 

{b] The ordinary process prayed 
is a writ of subpoena, which requires 


‘defendant to appear and answer the 


bill on a certain day named in the 
writ, under a certain penalty. Story 
Eq. Pl. § 44. 

73. See supra § 253 et seq. 

74, Pittsburgh Water Heater Co. 
v. Beler Water Heater Co., 222 Fed. 


Where plaintiff desires to 
waive the benefit of a penalty or forfeiture so as 
to have a discovery to which he would not otherwise 
‘be entitled, it is usual to do so in the prayer for 
relief ;°° or where he desires to waive an answer 
under oath,®* it is usual to insert this waiver in 
the prayer for relief or in the prayer for process.°* 
And where, as a condition precedent to relief, it is 
required that plaintiff shall offer to do equity,® 
such offer is made in this part of the bill.7° 

The federal equity rules require a statement of 
and prayer for any special relief pending the suit 
or on final hearing, which may be stated and sought 


EQUITY 


[§ 402] 11. 


[§ 403] 


[9 404] 


equity.”® 


950 (under Equity Rules [1912], rule 
12); Jennes v. Landes, 84 Fed. 73; 
McKenzie v. Baldridge, 49 Ala. 564; 
Elmendorf v. Delancey, Hopk. (N. 
W555. 

75. 1 Daniell Ch. Pr. p 502; Mit- 
ford Hq. Pl. p 46 

[a] Where an injunction is sought 
it must be prayed for in the prayer 
for process as well as in the prayer 
for relief. Willett v. Woodhams, 1 
Ill, A. 411; Lewiston Falls Mfg. Co. 
v. Franklin Co., 54 Me. 402; Union 
Bank v. Kerr, 2 Md. Ch. 460; Wood v. 
Beadell, 3 Sim. 273, 6 EngCh 273, 57 
Reprint 1001. And see Injunctions 
[22| Cye’ 930]. 

76. See infra §§ 375, 378. 

77. Tartar v. Gibbs, 24 Md. 323. 
And see infra § 418. 

78. Tartar v. Gibbs, 24 Md. 323. 

Black River 


And see infra § 420. 

79. U. S.—kKoehler v. 
Falis Iron Co., 2 Black 715, 17 L. ed. 
339; Parker v. Winnipiseogee Lake 
Cotton, ete., Mfg. Co, 2 Black 545, 
17 L. ed. 333; Brown v. Fletcher, 206 
Fed. 461, 124 CCA’ 367; Kansas City 


S. R. Co. v. Quigley, 181 Fed. 190; 
Bernier v. Griscom-Spencer Co., 161 
Fed. 438; Blakely v. Biscoe, 30 F. 


Cas. No. 18,289, Hempst. 114. 

Ala.—Cary v. Simmons, 87 Ala, 524, 
6 S 416; Relliv. Overall, 39 Ala. 
138. 

Conn.—Griswald vy. Mather, 5 Conn. 
435. 

DiC Hess .va orton.) App. 8h 
Naudain v. Ormes, 10 D. C. 1 

Ill.— Sanger v. Fincher, 27 Ill. 346. 

Iowa.—Kriechbaum y. Bridges, 1 
Iowa 14; Claussen v. lLafrenz, 4 
Greene 224. 

Me.—Hayford v. Dyer, 40 Me. 245; 
Chase v. Palmer, 25 Me. 341. 

Md.—tTartar v. Gibbs, 24 Md. 323; 
Tiernan v. Poor, 1 Gill & J. 216, 19 
AmD 225; Watson v. Godwin, 4 Md. 


Ch. 25: Ridgeway v. Toram, 2 Md. 
Ch. 303; Townsend y. Duncan, 2 
Bland 45: Iglehart v. Armiger, 1 


Bland 519; Estep v. Watkins, 1 Bland 
486. 

Mich.—Atty.-Gen. v. Thompson, 167 
Mich. 507, 133 NW 532. 

Mo.—Gill v. Newhouse, 178 SW 495; 
In re Connor. 254 Mo. 65, 162 SW 
252. 49 LRANS 1108; Haydon vy. St. 
Louis; ete. mi) iCo,6117 Mo: tA. 76% 93 

833. 
or J.—Miller v. Willett, 70°N. J. 
Eq. 396, ce aia t73 Taft Th Na J. Ha: 
5 A 9 : 
AN Re eesemiond v. Morgan, 101 N. 
Y. 179, 4 NE .328, 3 HowPrNS 438 
[rev 51 N. Y. Super. 472]; Ball, ete., 
Go., v. Clark, ete.. Co., 31 App. Div. 
856, 52 NYS 443; Wilson v. Forsyth, 
24 Barb. 105; Lochmann vy. Meehan, 
91 NYS 389 [aff 142 N. Y. 681, 37 
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in alternative forms.” 

Prayer for Process. 
larly concludes with a prayer that process issue re- 
quiring defendants named to appear and answer the 
bill and abide the determination of the court.72 As 
a general rule, but subject to exceptions, no one is 
deemed defendant unless he is named as such in 
the bill and process prayed against him.78 
where process issues as of course upon filing of the 
bill, if defendants are sufficiently designated else- 
where in the bill, it is not necessary to pray for 
process.’ The prayer for process is also the proper 
place to ask for a provisional writ, such as an in- 
junction pendente lite or a writ of ne exeat.75 

12. Signature and Verification. 
larly a bili must be signed by counsel and for some 
purposes must be vyerified.7é 

C. Substance of Bill—1. 
The bill must contain averments showing the rights 
of plaintiff,"” the manner in which he is injured,’® 
and that the case as stated, and the relief asked, are 
properly within the jurisdiction of a court of 
No relief can be granted where plain- 


The bill regu- 


But 


Regu- 


In General. 


AG $25]; Folsom y. Blake, 3 Edw. 


aioe C.—Falls v. Dickey, 59 N. G 
Pa.—Cooke v. Central Dist., etc., 
Tel. Co., 21 Pa, Super. 43; Kaul vy. 
Henke, 2 Pa. Dist. 236. 

Be Te v. Bruce, 11 Heisk. 

Vt.—Boutwell y. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCas 
1918A 726; International Paper Co. 
v. Bellows Falls Canal Co., 88 Vt. 93, 
90 A 943. 

Va.—Washington City Sav. Bank v. 
Thornton, 83 Va. 157, 2 SH 193; Chil- 
dress _v. Morris, 23 Gratt. (64 Va.) 
802; Taliaferro vy. Foote, 3 Leigh (30 
Va.) 58. 

W. Va.—Prewett v. Citizens’ Nat. 
Bank, 66 W. Va. 184, 66 SE 231, 135 
AmSR 1019; Cox y. Horner, 43 W. 
Va. 786, 28 SE 780; Willis: v. Willis, 
42 W. Va. 522, 26 SE 515; Thomp- 
son v. Whitaker Iron Co., 41 W. Va. 
574, 23 SE 795. 

“Whatever may be the obiect of 
the bill, the first and fundamental 
rule, which is always indispensable, 
to be observed, is, that it must state 
a case within the appropriate juris- 
diction of a court of equity.” Rich- 
ards v. Lake Shore, ete., R. Co., 124 
Ill. 516, 519, 16 NE 909, 

[a] The decree will be void if 
the bill does not show jurisdiction. 
Burkle v. Eckart, 3 Den. (N. Y.) 279. 

[bl Fraud and conspiracy.—(1) 
“Charges of fraud and conspiracy and 
prayers for injunctions and the can- 
cellation of deeds as a cloud on title 
do not confer jurisdiction in equity, 
when the bili, taken as a whole, 
shows that the remedy at law is com- 
plete and adequate.’ Marthinson vy, 
King, 150 Fed. 48, 54, 82 CCA 360. 
(2) “Nor will a mere charge of fraud 
give equity jurisdiction; nor will 
averments in regard to conspiracy 
and violation of trust authorize a 
court of equity to exercise jurisdic- 
tion, if the action is really one aris- 
ing in tort, for which defendants are 
liable in damages, where the damages 
can be just as readily ascertained 
in an action at law as in equity.” 
Goaerey, v. McConnell, 151 Fed. 783, 

[ce] Pretexts for jurisdiction.—Al- 
legations of a bill amounting to noth- 
ing more than pretexts’ for the ex- 
ercise of equitable jurisdiction will 
be disregarded. Prewett v. Citizens’ 
Nat. Bank, 66 W. Va. 184, 66 SE 
231,135. AmSR 1019. 

{d] Under the codes (1) the same 
rule obtains. Sadlier v. New York, 
185 N. Y. 408, 78 NH)272; (2) 4A 
party cannot be deprived of his right 
to a trial by jury, nor subjected to 
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tiff’s own showing in his bill demonstrates a want 
Averments which are 
merely cumulative or superfluous and do not vary 
the principle of relief claimed, do not go to the 
Where a bill sets forth a case 
within the jurisdiction of the court, the jurisdiction 
cannot.be ousted by the anticipation and denial in 
the bill of possible defenses which may not be 
The sufficiency of the averment of juris- 
dictional facts is tested by the law of the jurisdic- 
tion where the right of action is conferred and 


of equity in his prayer.®° 


equity of the bill.*? 


made.®? 


sought to be enforced.®* 


Want or inadequacy of legal remedy. In order 
to give jurisdiction to a court of equity plaintiff’s 
bill must show that there is no legal remedy, or 
that it is inadequate under the circumstances.** 

Effect of allegations. Whether a bill states a 


the stringent methods frequently 
employed to enforce judgments ren- 
dered hy courts of equity, unless the 
facts conferring equitable jurisdic- 
tion are allegea, proved, and found.” 
Fox vy. Hitzpatrick, 190 N. Y. 259, 82 
NE 1103, 1106. 

- [e] Sufficient averments see Cher- 
okee Nation y. Hitchcock, 187 U. S. 
294,,23 SCt 115; 47 L. ed. 183; Can- 
delaria Min, Co. v. Juarez Co., 157 
Fed. 315; Pankey v. Lippman, 187 
Ala. 199,\65 S771; Tillery. v.) Tillery, 
155 Ala. 495, 46 S 582; Gary v. Frost, 
10 Ala. 852; Homrich y. Robinson, 
221 Mass. 308, 108 NE 1082; Hamil- 
ton v. American Hulled Bean Co., 143 
Mich. 277, 106 NW ..-731; Pryor. v. 
Gray, 70 N. J. Eq. 413, 62 A 439 [aff 
72 N. J. Eq. 486, 65 A 1016, 74 N. J. 
Eq. 438, 70 A 341]; Canon vy. Ballard, 
62 N. J. Eq. 383, 50 A 178 [rev on 
other grounds 63 N. J. Eq. 797, 52 A 
352]; Harrison vy. Murphey, 24 Okl. 
424, 103 P 587. 

{f] Insufficient averments see 
Williams vy. Mathewson, 73 N. H. 
242, 60 A 687. 

[g] Effect of amendment.—A bill 
in equity which is insufficient in it- 
self is not aided by an amendment 
which states facts which may or may 
not be subsequent in time to the 
filing of the bill. Nichols v. Rogers, 
139 Mass. 146, 29 NE 377, 

Cross references: 

Allegations as to amount in contro- 

versy see Courts § 55. 

Allégations as to diversity of citizen- 
ship see Federal Courts. 

Allegations as to jurisdiction of par- 
ticular courts see Pleading [31 Cyc 

104]. 

80. Interstate Lumber Co. v. Fife, 
70 Fla. 178, 69 S 715; Gillespie v. 
Chapline, 59 Fla. 500, 52 S 722; Mur- 
rell v. Peterson, 57 Fla. 480, 49 S 31; 
Horne v. J. C. Turner Cypress Lum- 
ber Co., 55 Fla. 690, 45 S 1016; Weeks 
v. J. C. Turner Lumber Co., 53 Fla. 
798, 44 S 173; Durham v. Edwards, 
50 Fla. 495, 88 S 926; Jacksonville 
v. Massey Business College, 47 Fla. 
339, 36 S 482; Pinney v. Pinney, 46 
Mla. 559, 35 S 95; Johnson v. Me- 
Kinnon, 45 Fla. 388, 34 S 272; Bridger 
Vv. Trasher, 22 Hla. 383}; Megin’’v. 
Filor, 4 Fla. 203. 

81. Florence Land Co. v. Florence, 
GAlaye7o S19. 

82. Atherton Mach, Co. v. Atwood- 
Morrison Co., 102 Fed. 949, 43 CCA 72. 

83. Gill v. More, 200 Ala. 511, 76 
S 453. 

84. U. S.—Parker v. Winnipiseo- 
gee Lake Cotton, etce., Co., 2 Black 
545, 17 L. ed. 333; Johnson v. Mun- 
day, 104 Fed. 594, 44 CCA 64; Safe- 
Deposit, etc., Co. v. Anniston, 96 Fed. 
661, 

Ala.—Belcher v. Scruggs, 125 Ala. 
336, 27 S 839; Brown vy. Hunter, 121 
Ala. 210, '25 S 924; Colton v. Price, 
50 Ala. 424; State v. Mobile, 5 Port. 
279, 30 AmD 564. 

Alaska.—U. S. v. Northwest’ Trad- 
ing Co., 1 Alaska 5. 


EQUITY 


cause of action 
allegations.®® 


tion.°° 


Ark.—Wingfield v. McLure, 48 Ark. 
510, 3 SW 439. 

Fla.—Willingham vy. King, 23 Fla. 
478, 2,S 8651. 

Ga.—Griffin vy. Henderson, 116 Ga. 
310, 42 SH 482; Conwell v. Neal, 115 
Ga. 421, 41-SE 629 

Iowa.—Kalona Sav. Bank v. Eash, 
133 Iowa 190, 109 NW 887; Dinwiddie 
v. Roberts, 1 Greene 363. 

y.—Cummins y. Bradford, 29 SW 
(4 T6VKy i Tose 

Md.—Fort v. Groves, 29 Md. 188. 

- Mass.—Gordon v. Clapp, 111 Mass. 

2. 

Mo.—Haydon v. St. Louis, etc., R. 
saat PTE ANEOS SA te sh Ose" Ola WG 
833, 

N. H.—Eastman y. Amoskeag Mfg. 
Con eaTNE Ee wan, 

N. Y.—De Carvajal v. Young Men’s 
Christian Assoc., 37 Mise. 727, 76 
NYS 474. 

Okl.—Trimble v. Minnesota Thresh- 
er Mfg. Co., 10 Okl. 578, 64 P 8. 

Pa.—-Cooke y. Central Dist., etc., 
Tel. Co.,'21 Pa. Super. 43: 

Tex.—Peterson v. Smith, .30 Tex. 
Civ. A, 139, 69 SW 542. 

Vt.—Bethel School Dist. No. 3 v. 
Sheldon, 71 Vt. 95, 41 A 1041. 

Wis.—Roberts v. Moody, 107 Wis. 
245, 83 NW 307. 

[a] Sufficient compliance. — (1) 
This rule would seem to be sufficient- 
ly complied with where the bill states 
facts from which it appears that 
such is the case. Peo. v. Hilliard, 
29 Ill. 413; Hon v. State, 89 Ind. 249; 
Corbe v. Burkert, 33 Pa. Super. 317. 
(2) It is unnecessary for it further 
to allege in terms the nonexistence 
of a legal remedy or its inadequacy. 
Peo. v. Hilliard, supra; International 
Paper Co. v. Hudson River Water 
Power Co., 92 App. Div. 56, 86 NYS 
736 (suit for specific performance). 

85. U.S. v. Conklin, 169 Fed. 177 
(aff 177 Fed. 55, 100 CCA 473]; Bar- 
Eek v. Johnson, 90 Minn. 33, 95 NW 
583. 

86, Ala.—Bromberg v. HBugenotto 
Constr. Co., 1658 Ala’ 323,48 S 60, 
19 LRANS 1175; Jacoby v. Funk- 
houser, 147 Ala. 254, 40 S 291. 

Fla.—Pinellas Pkg. Co. v. Clear- 
water Citrus Growers’ Assoc., 78 S 


T1l,—Chandler Mortg. Co. v. Loring, 
113 Ill, A. 423. 
Mich.—Watson v. Wagner, 202 


Mich. 397, 168 NW 428; Atty.-Gen,. v. 
Peper 167 Mich. 507, 133 NW 


Oh.—Link y. Karb, 89 Oh, St. 326, 
104 NE 632. 

And see supra § 399. 

87. Phifer v. Abbott, 73 Fla. 402, 


74 S 488; L’Hngle v. Overstreet, 64 
Hoe 339, 60 S 120. And see infra § 


[a] Right to all the relief prayed 
need not be shown; if the bill states 
facts sufficient to raise any equity 
it is good. Hammett v. Christie, 21 
Ga. 251; Van Orden v. Van Orden, 
(Nia de ChY) P41 Allg 71. 


TS 404 


depends on the legal effect of its 


Jurisdiction of equity may not .be 
predicated on the prayer for relief, but depends on 
the allegations of fact in the pleading; ;°° and where 
a bill states an equitable cause of action, jurisdic- 
tion is thereby conferred on that court, although 
the prayer is defective,°’ or asks only for such 
relief as can be granted at law.*® 
of equity is measured by the allegations of the bill, 
and not by the proof;*® a bill may state grounds in- 
voking equitable relief, and thereby confer juris- 
diction of the cause, and a failure of proof will au- 
thorize a dismissal, but will not defeat the jurisdic- 


The jurisdiction 


Every fact and circumstance necessary to entitle 
plaintiff to relief must be alleged in the bill,®t clear- 


88. Rugg v. Lemley, 78 Ark. 65, 
93 SW 570, 115 AmSR 17, 8 AnnCas 
291; .Smith v. Rowe, 49 App. Div. 
582, 64 NYS 389; Jenkins v. Thomp- 
son, 32 S. C. 254,,10 SE 961. 

89. U. S.—Bolin v. Wilkes, 249 
Fed. 705, 161 CCA 615. 

Ill.—Chandler Mortg. Co. v. Loring, 
113 Tl. A. 423. 

Mo.—In re Connor, 254 Mo, 65, 162 
SW 252, 49 LRANS 1108. 

N. J.—Stevenson v._Morgan, 64 N. 
J gs 249,53) AS 677, 

Pa.—Caveny v. Curtis, 257 Pa. 575, 
101 A 853. 

[a] Reference to proof.—Failure 
to allege sufficient facts is not 
obviated by the statement that the 
facts will appear more fully by the 
ae Briant v. Corpening, 62 N. C. 

[b] Immaterial allegations or 
proof of matters not alleged are no 
basis for equitable relief. Caveny v. 
Curtis; «257, Pa. 575, 101 A’ ‘853: 

90. In re Connor, 254 Mo. 65, 162 
SW 252, 49 LRANS 1108. 

91*= Uy, S.—Garrett v. Louisville, 
ete., R. Co.,' 235 U. S:.308, 35 SCt 32; 
59 L. ed. 242: St. Louis, ete., R. Co. 
v. Johnston, 133 U.S: 566, 10 SCt 
390; 3s) Ea ed. 683; Leary v. Long, 
131 U. S. cexviii appendix, 26 L. ed. 
301; Harrison v. Nixon, 9 Pet. 483, 
9 L. ed. 201; Harding v. Handy, 11 
Wheat. 108, 6 L. ed. 429; Wilson v. 
American Ice Co., 206 Fed. 736; Ul- 
rich v. Freedman, 196 Fed. 113; Max- 
well v. McDaniels, 184 Fed. 311, 106 
CCA 453; Colgate v. White, 180 Fed. 
882; Central Trust<(Co, fy: ‘Louisville 
Trust Co., 87, Fed. 23; Fougeres v. 
Jones, 66 Fed. 316; Mercantile Trust 
Co. v._ Kanawha, etc., R. Ce., 39 Fed. 
337; Phelps v. Elliott, 85 Fed, 455 
{app dism 140 U. S. 694, 11 SCt 1026, 
385 L. ed. 745]; Marshall v. Turnbull, 
34 Fed. 827; Leo v. Union Pac. R. Co.. 
19 Fed. 283. 

Ala.—FreGcerick vy. Hartley, 79 S 
381; Northen v. Tatum, 164 Ala, 368, 
51 S 17; Jacoby v. Funkhouser, 147 
Ala. 254, 40 S 291; Wingo v. Hardy, 
94 Ala. 184, 10 S 659; Moorer v. 
Moorer, 87 Ala. 545, 6 S 289; Seals v. 
Robinson, 75 Ala. 3638; Goldsby v. 
Goldsby, 67 Ala. 560; Rapier v. Gulf 
City Paper Co., 64 Ala. 330; Savan- 
nah, ete., R. Co. v. Lancaster, 62 Ala. 
555; Flewellen y. Crane, 58 Ala. 627; 
Cahalan y. Monroe, 56 Ala. 303; Duck- 
worth v. Duckworth, 35 Ala. 70; Bell 
v. Thompson, 34 Ala. 633; Lucas v. 
Oliver, 34 Ala. 626; Walthail v. Rives, 
34 Ala. 91; Danforth y. Herbert, 33 
Ala. 497; Quarles v. Grigsby, 31 Ala. 
172; Bogan v. Camp, 30 Ala. 276; 
Jones v. Cowles, 26 Ala. 612. 

Ark.—Nolley v. Rogers, 22 Ark. 
227; Brodie v. Skelton, 11 Ark. 120. 

Conn: .—Shepard v. Shepard, 6 Conn. 


Fla,—Creveling v. Chambers, 74 S$ 
512, 74 S 511; Moseley v. Taylor, 68 
Fla. 294, 67 S 95; Gillespie v. Chap- 
line, 59 Fla. 500, 52 S 722; Metcalf 
Co. v. Orange County, 56 Fla. 829, 


For later cases, developments aad changes in the law see cumulative Annotations, same title, page and note number, 


ig aaa ae els) : 


§ 404] 


ly and definitely.°? But the fact that many allega- 
tions of the bill are generalities, conclusions, and 
assertions of belief, and that certain material al- 
legations are upon information and belief, does not 
make the bill demurrable if it also contains sufficient 
allegations 


distinet 


charges and material 


EQUITY 


Waiver. 


well | and proceeding 


[21.C.5.] 391 


hef will not be presumed.°4 What is essential to be 
alleged in particular cases is a question depending 
upon the nature and object of the case.% 

Failure to make allegations which are . 
not jurisdictional °° may be waived ** by answering 


to a hearing without objection. 


pleaded.°* The existence of facts essential to re- | And where the allegations of a bill are admitted in 


47 S 3863; Horne v. J. C. Turner 
Cypress Lumber Co., 55 Fla. 690, 45 
S 1016; McClinton v. Chapin, 54 Fla. 
510, 45 S 35, 14 AnnCas 365; Weeks 
v. J. C, Turner Lumber Co., 53 Fla. 
793, 44 S 173; Durham vy. Edwards, 
50 Fla. 495, 88 S 926; Jacksonville 
v. Massey Business College, 47 Fla. 
339, 36 S 432; Pinney v. Pinney, 46 
Fla. 559, 35 S 95; Stockton vy. Jack- 
sonville Nat. Bank, 45 Fla. 590, 34 
S 897; Johnson v. McKinnon, 45 
Fla. 388, 34 S 272; Herrin v. Brown, 
44 Fla. 782, 33 S 522, 103 AmSR 182; 
Parker v. Jacksonville, 37 Fla. 342, 
20 S 538; West v. Reynolds, 35 Fla. 
317, 17 S 740; Anderson v. Northrop, 
30 Fla. 612, 12 S 318; Richardson vy. 
Gilbert, 21 Fla. 544, 

Ga.—Cothran vy. Scanlan, 34 Ga. 
555; Wright v. Hicks, 15 Ga. 160, 60 
AmD 687; Davenport v. Alston, 14 
Ga. 271. 

Ill.—Short v. Kieffer, 142 Ill. 258, 
31 NE 427; Campbell v. Powers, 139 
Ill. 128, 28 NE 1062; Gage v. Abbott, 
99 Ill. 366; Stow v. Russell, 36 Ill. 
18; Karcher vy. Citizens’ State Bank, 
183 Ill. A. 49; Warner vy. Mettler, 176 
Ill. A. 4738 [aff 260 Ill. 416, 103 NE 
259]; Gross v. Parker, 137 111. A. 313; 
Quinn v. McMahan, 40 Ill. A. 593, 

Ky.—Pennebaker vy. Walthan, 2 A. 
K. Marsh. 315; Adkins v. Meadows, 
9 Ky. Op. 124. 

Me.—Farnsworth y. Whiting, 104 
Me. 488, 72 A 314; Cobb v. Baker, 
95 Me. 89, 49 A 425; Boynton v. Bra- 
stow, 38 Me. 577. : 

Md.—Euler v. Schroeder, 112 Md. 
155, 76 A 164; Hollander vy. Central 
Metal, ete:, Co., 109 Md. 131,71. A 
442, 23 LRANS 11385; Baltimore v. 
Coates, , 85 Md. 531,.37 A 18; Town- 
shend v. Duncan, 2 Bland 45. 


Mass.—Arnold v. Maxwell, 223 
Mass. 47, 111 NE 687; Bay State 
Gas Co. v. Lawson, 188 Mass. 502, 
74 NE 921; Amy v. Manning, 149 
Mass. 487, 21 NE 943; Nichols: v. 
Rogers, 139 Mass. 146, 29 NE 377; 
Bushnell vy. Avery, 121 Mass. 148; 


Drew v. Beard, 107 Mass. 64; Molony 
v. Rourixe, 100 Mass. 190; Wright v. 
Dame, 22 Pick. 55. 

Mich.—Bangs v. Stephenson, 63 
Mich. 661, 30 NW 317; Fox v. Pierce, 
50 Mich. 500, 15 NW 880; Remeau v. 
Mills, 24 Mich. 15; Moran v. Palmer, 
13. Mich, 367. ; 

Miss.—Adams vy. Griffin, 85 Miss. 
1, 37 S 457; Warner v. Warner, 33 
Miss. 547. 

Mont.—Coram v. 39 Mont. 
495, 504, 104 P 518. 

N. H.—Rice v. Merrimack Hosiery 
Go.) 560 Ni 114, 

N. J.—U. S. Industrial Alcohol Co. 
v. Distilling Co. of America, 104 A 
216: Holland Reformed School v. De 
Lazier, 84 N. J. Eq. 442, 93 A 199; 
Schuler v. Southern Iron, etc., Co., 77 
N. J. Eq. 60, 75 A 552; Hageman v. 
Brown, 76 N. J. Eq. 126, 73 A 862; 
Graham v. Spence, 71 N. J. Eq. 183, 68 
A 344; Ter Knile v. Reddick, (Ch.) 39 
A 1062; Consolidated Electric Stor- 
age Co. v. Atlantic Trust Co., 50 N. 
Tw, Ed, 93,24 A 229; Herbert v. Her- 
bert, 47 N. J. Hq. 11, 20 A 290; Smith 
v. Wood, 42 N. J. Eq. 563, 7 A 881 
[aff 44 N. J. Eq. 603 mem, 17 A 1104 


Davis, 


-mem]; Brokaw v. Brokaw, 41 N. J. 


Eq. 215, 4 A 66; Midland R. Co. Vv. 
Hitchcock, 34 N. J. Eq. 278; Kip v. 
Kip, 33 N. J. Eq. 213; Phillips v. 
Schooley, 27 N. J. Eq. 410; Chapman 
vy. Hunt, 14 N. J. Eq. 149; Eberhart 
vy. Gilchrist, 11 N. J. Eq. 167. — 

N. C.—Buchanan v. Harrington, 
141 N. C. 39, 53 SE 478; Netherton v. 


‘Candler, 78 N. C. 88; Hoyle v. Moore, 


39 N. C. 175. 


Oh.—White v. Denman, 1 Oh. St. 
110; U. S. Bank y. Schultz, 3 Oh. 61. 

Pa.—Saupp v. Streit, 258 Pa. 211, 
101 A 939; Luther v. Luther, 216 Pa. 
1, 64 A 868; Miller v. Piatt, 33 Pa. 
Super. 547; Cooke vy. Central Dist., 
ete., Tel. Co., 21 Pa. Super. 43; Hibbs 
v. Sedlock, 26 Pa, Dist. 794; Central 
Printing, etc., House v. Gross, 38 
Pa. Co. 21; Morck y. Pennsylvania 
Gas Co., 8 Pa, Co. 131; Seitz v. La- 
fayette Tract. Co., 5 Pa. Co. 469. 

R, I.—Wilson y. Wilson, 25 R. I. 
446, 56 A 773. 

Tenn.—Ramsay v. Temple, 2 
252; 
209. 

Vt.—Sanborn vy. Kittredge, 20 Vt. 
632, 50 AmD 58. 

Va.—tTaliaferro y. Foote, 3 Leigh 
(30 Va.) 58; Yaney v. Fenwick, 4 
Hen. & M, (14 Va.) 423. 

W. Va.—Roberts v. Gruber, 74 W. 
Va. 550, 82 SEH 367; Shepherd vy. Craig, 
70 W. Va. 218, 738 SE 712; Hood v. 
Morgan, 47 W. Va. 817, 35 SE 911; 
Zell Guano Co. v. Heatherly, 38 W. 
Va. 409, 18 SH 611; Bierne y. Ray, 
37 W. Va. 571, 16 SE 804; Currey v. 
Lawler, 29 W. Va. 111, 11 SE 897; 


Lea 
Merriman vy. Lacefield, 4 Heisk. 


Knapp v. Snyder, 15 W. Va. 434; 
va bas Vale Oir nese 96 el NW).mee Vel, 


Wis.—Bracken y. Preston, 1 Pinn. 
584, 44 AmD 412; Gale v. Cutler, 1 
Pinn, 253. 

And see infra §§ 405, 854. 

“A pill in equity should ‘contain 
a statement showing the rights of 
the plaintiff exhibiting it, by whom, 
and in what manner, he is injured, 
or in what he wants the assistance 
of thé court, ete. The bill must 
show clearly that the plaintiff has a 
right to the thing demanded, or 
such an interest in the subject mat- 
ter as gives him a right to institute 
a suit concerning it.” Saunders v. 
Baltimore Bldg., etce., Assoc., 99 Va. 
140, 145, 37 SE 775. 

ja] Rule applied.—(1) A plaintiff 
claiming as a bona fide purchaser 


without notice of an equity must 
deny notice in the bill. Makepeace 
v. Davis, 27 Ind. 352; ‘Denning v. 
Smith, 3 '' Johns.” Ch: 


(N.Y) 13323 
Frost v. Beekman, 1 Johns, Ch. (N. 
Y.) 288. (2) A bill to set aside a 
release which fails to show that the 
release was under seal is demur- 
rable. Dougan v. Mitchell, 9 Man. 
477. (3) Where the action would 
ordinarily be barred by the statute 
of limitations, any intervening fact 
relied upon to take the case out of 
the statute must be alleged. Jenkins 
vy. Dewar, 112 Tenn. 684, 82 SW 470. 
(4) Where one asks to be excused 
for the nonperfermance of a duty 
or condition precedent to maintain- 
ing his suit, it is not sufficient merely 
to state that he was unable to per- 
form it or to ascertain what it was, 
put he must set forth fully the 
facts and circumstances. Loggie v. 
Chandler, 95 Me. 220, 49 A 1059. (5) 
An allegation that an obligation was 
executed while defendant was under 
arrest is insufficient to avoid it on 
the ground of duress without alleg- 
ing facts showing the imprisonment 
to be illegal. Fisher v, Walter, 3 
Pa. CG. Pl. 161. (6) The domicile of 
a testator at the time of making 
his will, and at the time of his death, 
must be stated. Harrison v. Nixon, 
9 Pets (Ui S.) 483, 9 Le ed. 201. (7) 
Laches to bar a defense cannot be 
relied upon unless it is alleged in 
the bill. Hibernian Banking Assoc. 
v. Commercial Nat. Pank, 157 IIl. 
524, 41 NE 919. (8). Where a. con- 
tract sued on was set out in a bill, 


and stated a valuable consideration, 
it cannot be maintained that the bill 
did not show that the contract was 
Supported by a valuable considera- 
LIOn. 7. O. . Industrial Alcohol Co. 
v. Distilling Co. of America, (N. J‘) 
104 A 216 [aff 87 N. J. Eq. 531, 100 
A 620]. 

[b] Facts determine.—Whether a 
bill states a cause of action for re- 
lief in equity is not to be determined 
merely from general allegations of 
equity cognizance, or from conclu- 
sions of law and fact but from the 
alleged facts themselves which, if 
true, make out a case of equity juris- 
diction. Kansas City COs 
Quigley, 181 Fed. 190: 

{c] Nature of facts.—(1) To sus- 
tain the bill the facts stated must 
be such as to entitle plaintiff to the 
relief sought (Barnard v. Cushman, 
85 Ill. 451), (2) or to some relief 
consistent with such facts (Good- 
win v. McGehee, 15 Ala. 232), (3) 
even where the bill is taken pro con- 
fesso (Strother v. Lovejoy, 8 B. Mon. 
(Ky.) 135; Mengel y. Lehigh Coal, 
etc; Coy 24 Pa,’ Co.) 152); 

{d] Cumulative facts—When a 
bill truly sets forth sufficient facts 
to entitle plaintiff to relief, the 
pleader may or may not, at his op- 
tion, aver additional cumulative facts 
which only intensify, without vary- 
ing, the principal relief claimed. 
Noble v. Moses, 81 Ala. 530, 1 S 217, 
60 AmR 175. 

[e] Matters not material should 
not be alleged even by way of recital. 
Chicago Bd. of Trade v. Kansas City 
Nat. Bd. of Trade, 154 Fed. 2328. 

{f] Inartificial statement of facts 
otherwise sufficiently alleged does 
not make the bill demurrable. Mil-+ 
‘ee v. Thatcher, 9 Tex. 482, 60 AmD 

{g] Substitution for lost bill._— 


Where an original bill is lost and an- 


| other is substituted, the latter should 


contain in itself all the allegations 
necessary to justify the relief sought, 
without reference to the original bill. 
Klein y. Horine, 47 Ill. 430. 

[h] Facts alleged in an affidavit 
attached to a bill are not to be con- 
sidered. Streeter v. Braman, 76 N. 
J. Hq. 371, 74 A 659. ; 

{i] Under the codes plaintiff's 
pleading must state the same facts 
as would have been required in a bill 
in chancery. Jones v. Brinker, 20 
Mo. 87. 

Alleging matters judicially known 
see Pleading [31 Cye 47]. : 

Pleading statutes see Statutes [36 
Cyc 12386 et seq). 

Pleading tender see Tender [38 
Cyc, 167 et sea]. 

92. See infra § 405. 

93. Freeman y. Mitchell, 198 Mich. 
207, 164 NW 445. 

94, Woodward v. State, (Ala.) 55 
S 506; Reel v. Overall, 39 Ala. 138; 
Lueas v. Oliver, 34 Ala. 626; Cock- 
rell v. Gurley, 26 Ala. 405; Brewster 
v.. Cahill})199™ 111s) 3095 %65) NE) 2383: 
And see infra § 425. 

95. See specific titles relating to 
equitable suits and remedies, such as 
Canccllation of Instruments § 143 et 
seq; Injunctions [22 Cyc 924]; Quiet- 
ing Title [82 Cye 1349]; Specific Per- 
formance [36 Cyc 773]. 

96. Eason y. Roe, 185 Ala. 71, 64 
S 55. 

97. George Lumber Co. v. Daugh- 
erty, 214 Fed. 958, 131 CCA 254; Hauk 
v. Van Ingen, 97 Ill. A. 642 [aff 196 
Ill. 20, 68 NE 705]. 

98. Monson v. Kill, 144 Ill. . 248, 
33 NE 43; Gage v. Schmidt, 104 Ill. 
106, 


392 [210.J.] 


the answer, defendent waives the right. to object 
to any insufficiency in such allegations. a 

The federal equity rules require a short and plain 
statement of the grounds upon which the court’s . 
and a short and simple state- 
ment of the ultimate facts upon which plaintiff 
asks relief,? omitting any mere statement of evi- 


jurisdiction depends, 


.denee.® 

[§ 405] 
General. 
and specific. 


99. In re Butler, 207 Fed. 705, 125 
CCA 223. 

1. Equity Rules (1912), rule 25. 

2. Equity Rules (1912), rule 25; 
Schaum vy. Copley-Plaza Co., 243 Fed. 
924 (patent-case); Maxwell Steel 
Vault Co. v. National Casket Co., 205 
Fed. 515 (meaning of “ultimate fact” 
examined, and applied to bill for in- 
fringement of patent); Zenith Car- 
bureter Co. v. Stromberg Motor De- 
vices Co., 205 Fed. 158 (bill for in- 
fringement of patent). 

“T cannot see that the new rules 
can have changed the pleading at 
all. They only incorporate what was 
the practice of every good pleader 
before. The equity bar got into ver- 
bose habits, but those habits were 
never proper, except for the fact that, 
by loading the bill with ‘proper 
charges,’ the discovery could be made 
more specific. It therefore was nec- 
essary to put much evidence in the 
bill. That requirement has _ been 
eliminated by the rule, so that the 
bill is now, what it always ought 
to have been, a mere pleading, and 
not a ‘charge’ of evidence to be an- 
swered. But the rules did not and 
could not change the necessity of a 
statement by the party having the 
affirmative of the ‘ultimate facts’ on 
which his right depends.” Bayley v. 
Braunstein Bros. Co., 237 Fed. 671, 
672 (bill for infringement of patent). 

{a] “The aim of the rule is brey- 
ity and simplicity of allegations in 


bills.” Pittsburgh Water Heater Co. 
v. Beler Water Heater Co., 222 Fed. 
950,” 953. 

[b] Rule not exclusive.—‘‘Rule 25 


is not an absolute direction of all 
that a bill should contain, but that 
it is a statement of what shall be 
sufficient to sustain a bill. If the 
matters therein prescribed are con- 
tained in the bill, the bill is a good 
bill, although other matters may be 
embraced therein.” Pittsburgh Water 
Heater Co. v. Beler Water Heater Co., 
222 Fed. 950, 953. 

3. See infra § 406. 

4 See Injunctions [22 Cyc 925]; 
Pleading [31 Cye 72]. 

5. U., \S.—Indiana  Mitg.- Co. vy. 
Koehne, 188 U. S. 681, 23° SCt 452, 
47% Li. ed. 5615 Wilson v. American 
Ice Co., 206 Fed. %36;. Ulrich v. 
Freedman, 196 Fed. 113;  Hlectric 
Goods Mfg. Co. v. Koltonski, 171 Fed. 
550; Post v. Beacon Vacuum Pump, 
etc., Co., 84 Fed. 371, 28 CCA 431 
[reh den 89 Fed. 1, 32 CCA alts; al 
Goldsmith y. Gilliland, 22 Fed. 865, 10 
Sawy. 606; Socola vy. Grant, 15 Fed. 
487: Taylor v. Holmes, 14 Fed. 498 
{aff 127 U. S. 489, 88 SCt 1192, 32 L. 
ed. 179]; Brooks v. O’Hara, 8 Fed. 
529, 2 McCrary 644. 

Ala.—Spafford v. Spafford, 74 S 
3854; Turner v. Turner, 193 Ala. 424, 
69 S 503; Hason v. Roe, 185 Ala. 71, 
,64 S 55; Garnett Smelting, etc., Co. 
'v. Watts, 140 Ala. 449, 37 S 201; 
Hays v. Anlrichs, 115, Ada, 239, 22S 
465; Seals v. Robinson, 75 Ala. 363; 
Hartwell v. Blocker, 6 Ala. 581. 

Ark.—Nolley v. Rogers, 22 Ark. 


Dae 

Conn.—Shepard  v. Shepard, 6 
Conn, 37. 
ie. C.—Reeves v. Slater, 36 App. 


Fla.—Creveling v. Chambers, 73 


2: Certainty of Averment*—a. In 
The allegations of a bill should be certain 
There are some instances in which 


EQUITY 


Fla, 512, 74 S 511; Moseley v. Taylor, 
68 Fla. 294, 67 S 95; Gillespie v. 
Chapline, 59 Fla. 500, 52 S 722; Dur- 
ham v. Edwards, 50 Fia. 495, 38 S 
9263 4¢Carter Nay Smith, soe Mla. 169, 
US Sait. 

Ga.—Brooks v. Turner, 62 Ga. 164; 
Green v. Ingram, 16 Ga. 164. 

Ida—Chemung ‘Min, Co. v. Hanley, 
9 Ida. 786, 77 P 226. 

Tll.— Fitzpatrick v. Beatty, 6 DI: 
454; Wagner v. Evans, 199 Ill. A. 
288; Falor v. Doubet, 164 Ill. A. 433; 
Eltonhead v. Found, 153 Ill. A. 191; 
Soon W Vin SaOltzZ, sts oO) ELE eAS we AaNaie. 

La.—Davie v. Martin, 128 La. 159, 
54 S 704. 

Md.—Baltimore, etc., R. Co. v. 
Latimer, 118 Md. 183, 84 A 377; 
Buler v. Schroeder, 112 Md. 155, 76 
A 164; Hollander v. Central Metal, 
etes, Co.,, 109 Mads pists o7 LA: (AZo) 23 
LRANS 11385; Stinson y. Ellicott City, 
LOOMS. A “Uk PAS B27, 

Mass.~Arnold v. Maxwell, 223 
Mass. 47, 111 NE 687; Malden Gas- 
light Co. y. Candler, 209 Mass. 354, 
95, -NEy 791, 

Mich.—Aldrich v. Crawford Chair 
Co., 152 Mich. 369, 116 NW 461; Tor- 
rent v. Rodgers, 39 Mich, 85. 

Miss.—Adams vy. Griffin, 85 Miss. 1, 
87 S 457; Warner v. Warner, 33 Miss. 
547; Prestidge v. Pendleton, 24 Miss. 
80 


N. J.—River Realty Co. v Blumen- 
heim)! (i Nig dh Hg 204, CS AO Tbs 
Muller v. Muller, 76 N. J. Eq. 158, 
79 A 429; Graham v. Spence, 71 N. 
J. Eq. 183, 63 A 344; Pryor v. Gray, 
70 UNS. J. Hg: 2443, 62; A .A39- [aff 72 
Ne Je GG; i436,) 65 Ar OLE 4 IN. ode 
Eq. 438, 70 A 341]; Ter Knile v. 
Reddick, (Ch.) 39 A 1062; Brokaw 
Me Brokaw, 41 N. J.-Eq. 215, 4 A 
66, 
yes C.—EHEdney v. King, 39 N. C. 

Payr—Conrad v. O’Boyle, 51 Pa. 
Super. 467; Hibbs v. Sedlock, 26 Pa. 
Dist. 794; Brady v. Standard Loan 
Assoc., 14 WklyNC 419. 

Porto Rico.—Fuentes v. Suarez, 7 
Porto Rico Fed. 690. 

Tenn.—Sewell v. Tuthill, 112 Tenn. 
271, 79 SW 3876; Swanson vy. Jordan, 
(Ch, A.) 52 SW 1102. 
Quinn vy. Valiquette, 80 Vt. 
434, 68 A 515, 14 LRANS 962. 

Eng.—Flint v. Field, 2 Anstr. 543, 
145 Reprint 961; Ryves v. Ryves, 3 
Ves. Jr. 3438, 80 Reprint 1044. 

[a] Dlustration.—Allegations in 
a bill that defendant failed to per- 
fect and make marketable a defective 
title, as he had agreed to do, but 
stating no fact by which the sound- 
ness of such conclusion can be de- 
cided, exeept that a title company 
has pronounced against the title, are 
too general. Reeves v. Slater, 36 
App. (D. C.) 488. 

[b] Prevention. of multiplicity of 
suits and irreparable injury thereby, 
when asserted as a ground of juris- 
diction, must be supported by facts 
so pleaded that the court can reason- 
ably infer that the allegations are 
true. Corbus v. Alaska Treadwell 
Gold Min. Co., 99 Fed. 334. 

[c] The whole bill will be con- 
sidered in testing the certainty of a 
particular allegation therein. Coggill 
v. Botsford, 29 Conn. 439. 

[da] Reference to other suit.—A 


[§§ 404-405 


the same decisive and categorical certainty is re- 
quired in a bill as in a declaration at common law,® 
but the same precision of statement is not generally 
required in equity as at law,’ general certainty be- 
ing usually sufficient.* It is necessary, however, for 
bills in equity to have such a degree of certainty that 
defendant may be distinctly informed of the nature 
of the claim made against him and of what he is 
called on to answer, such certainty that the court 
may ascertain plaintiff’s rights and render a proper 
decree, if the bili should be adjudged true.’° 


complaint is not sufficiently certain 
when, in order to understand its 
terms, it is necessary to refer to 
another suit. Fuentes y. Suarez, 7 
Porto Rico Fed. 690. 

6. Hurt v. Freeman, 63 Ala. 335; 
New York Mut. L. Ins. Co. v. Stur- 
ges, 33 N. J. Ed. 328; Cooper Eq. 
Pl. p 5. And see infra §§ 412, 413. 

[a] Bill for foreclosure.—The same 
certainty of description ought to be 
observed in a bill for foreclosure as 
in a complaint in a real action at 
law. Hurt yv. Freeman, 63 Ala. 335. 

7 .~Garrett v. Louisville, ete., R. 
Copa Iso ie S. O08. Sa G moa, 59 L. 
ed. 242; Hubbard v. Manhattan Trust 
Co., 8% Fed. 51, 30 CCA 520; New 
York Mut. L. Ins. Co. v. Sturges, 33 
N. J. Eq. 328; McGarahan y. Sher- 
idan, 106 App. Div. 532, 94 NYS 708; 
Williams vy. Union Impr. Co., 1 Pa. 
Dist. 288. 

& U. S—St. Louis vy. Knapp, it 
WyeS 6be eco. Lined: Soar seas 
United Shoe Mach. ‘Co.} 234 Fed. 127; 
Dunham y. Haton, etc., R, Con 1S gr 
Cas. No. 4,150, 1 Bond 492. 

N. J—Henninger v. Heald, 51 N. J. 
Eq. 74, 26 A 449. 

Ros C.—Ferguson vy. Hass, 62 N. C. 

Pa.—Williams y. Union Impr. Co., 
i Pa. Dists.288: 

Vt.—Hooker v. Hooker, 88 Vt. 335, 
92 A 443. 

9. U. S—Garrett vy. Louisville, 
CU. eos, 2e0 USS. 7308, soe see 
32, 59 L. ed. 242; Colgate v. White, 
180 Fed. 882. 

Ala.—Frederick y. Hartley, 79 S 
381; Spafford v. Spafford, 74 S 354; 
Long v. Mechem, 142 Ala. 405, 38 S 
gees Goldsby v. Goldsby, 67 Ala. 

Ga.—Black y. Black, 15 Ga. 445. 

Md.—Baltimore, etc., 
Latimer, 118 Md. 183, . 
Meshaw v. Meshaw, 2 Md. Ch. 12. 

Miss.—Smith v. Gill, 52 Miss. 607. 

N. H.—Rice v. Merrimack Hosiery 
Co.,. 56) N, H. 144. 

N. J—Muller v. Muller, 76 N. J. 
Bq. 158, 79 A 429; New York Mut. 
L. Ins. Co. v. Sturges, 33 N. J. Eq. 
ier! Search v. Search, 27 N. J, Eq. 


N. C.—McEHachin vy. Stewart, 106 
INEGe BeOS EL SB. 217-4: 

Pa.—Williams y. Union Impr. Co., 
i, Ba. Dist. 288, 

Tex.—Oliver y. 
400. 

Va.—Universal L. Ins. Co. v. De- 
vore, 88 Va. 267, 2 SE 433. 

W. Va.—Zell Guano Co. v. Heather- 
ly, 38 W. Va. 409, 18 SE 611. 

Wis.—lowa County v. Mineral 
Point R. Co., 24 Wis. 93. 

{a] Disjunctive averment.—A bill 
charging that defendants “are dis- 
charging or have discharged” pollut- 


Chapman, 15 Tex. 


ed water into a Stream is bad for ~ 


uncertainty, as cach defendant is en- 
titled to know whether he is charged 
with a past offense or one still con- 
tinuing. Mengel v.. Lehigh Coal, 
etc..,~Coww2e Pani@ou. 152% 

10. U. S.—Cummings v. Supreme 
Council R. A., 247 Fed. 992: Lusk 
v. Bush, 199 Fed, 369 LL CCA 655; 
Savage Vv. Worsham, 104 Fed. 18, 

Ala.—Richards  v. Richards, 98 
Ala. 599, 12 S 817. 

Ga.—Caldwell v. Dulin, 22 Ga. 4. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 405-407] 


The federal equity rules providing that a further 
and better statement, or further and better particu- 
lars of any matter stated in a pleading, may be or- 
dered 7+ now afford defendants an adequate remedy 
where the allegations of the bill are not specific 
enough to enable them to prepare their defense.!2 
; ; Pleading Evidence.2 
cient detail is required to fix the terms of the de- 
cree,* it is sufficient to state the ultimate fact, 
without the details and circumstances comprised 
within it or which go to prove it. 
tiary facts need not be pleaded, and if they alone 


[§ 406] b. 


Ill.—Becklenberg v. 
102), DAS 504. 

Ky.—Pennebaker v. Wathan, 2 A. 
K. Marsh. 315. 

Mass.—Amy v. Manning, 149 Mass. 
487, 21 NE 943. 

Mich.—Highstone y. Franks, 93 
Mich. 52, 52 NW 1015; Fox y. Pierce, 
50 Mich. 500, 15 NW 880. 

Miss.—Perkins v. Sanders, 56 Miss. 
oe Prestidge v. Pendleton, 24 Miss. 


Becklenberg, 


N. J.—Graham y. Spence, 71 N. J. 
Eq. 183, 63 A 344. 

N. Y.—Tallman y. Green, 5 N. Y. 
Super. 437, 

Pa.—Delaware, etc., Canal Co. v. 
Pennsylvania Coal Co., 21 Pa. 131; 
Williams v. Union Impr. Co., 1 Pa. 
Dist. 288. 

Vt.—Hooker y. Hooker, 88 Vt. 335, 
92 A 448. 

Va.—Fowler v. Saunders, 4 Call 
(8 Va.) 361. 

See supra § 396. VU 

ll. Equity Rules (1912), rule 20. 

12, Whitaker v. Whitaker Iron Co., 
238 Fed. 980; U. S. v.. United Shoe 
Mach. Co., 234 Fed. 127. 

[a] A bill of particulars (1) may 
be required by defendants. St. Louis 
Gar Co.) v.'t3.-G. Brill’Co., 249" Fed. 
502; Whitney Cent. Bank v. Gen- 
eral Fire Co., 240 Fed. 631, 153 CCA 
429; Williams vy. Pope, 215 Fed. 1000. 
(2) A rule for a bill of particulars 
is an appeal to the discretion of the 
court and this appeal will be granted 
or refused according to the circum- 
stances. Gimbel y. Adams Express 
Co., 217 Fed. 318. (3) Under a mo- 
tion for further and better particu- 
lars under this rule plaintiffs may 
be reyuired to set out the ultimate 
facts relating to the transaction to 
the end that the merits of the suit 
may be more fully presented and per- 
haps determined on the pleadings. 
Whitaker v. Whitaker Iron Co., 238 
Fed. 980. 


13, See also Pleading [31 Cyc 
49]. 
14. See supra § 405. 


15. U. S.—Cherokee Nation v. 
Hitchcock, 187 U. S. 294, 23 SCt 115, 
47 L. ed. 183; Dunham v. Eaton, etc., 
R. Co., 8 F. Cas. No. 4,150, 1 Bond 
492; Nesmith v. Calvert, 14 F. Cas, 
No. 10,123, 1 Woodb. & M. 34. 

Ala.—Cullman Property Co. v. H. 
H. Hitt Lumber Co., 201 Ala, 150, 
77 S 574; Spafford v. Spafford, 74 8S 


354; Orendorff v. Tallman, 90 Ala. 
441, 7 S 821; Caple_v. McCollum, 
27 Ala. 461. But see Wilks v. Wilks, 


176 Ala, 151, 57 S 776 (averments of 
particulars which serve to inform de- 
fendants in part of the nature of the 
evidence to be met and which do not 
unduly encumber the bill are proper). 

Conn.—Hobart v. Frisbie, 5 Conn. 
592. 

D. C—Wagenhurst v. Wineland, 22 
App. 356. 

ir Meteale a geen Coun- 
ty, 56 Fla. 829, 47 : 

Pa Pel v. Fogler, 182 Ill. 76, 
55 NE 192 [rev 77 Ill. A. 365]. 

Towa.—Harrison y. Kramer, 3 lowa 
543. 

Md.—Boyd v. Shirk, 125 Md. 175, 
93 A 417; Dennis v. Dennis, 15 Ma. 
73: Meshaw v. Meshaw, 2 Md. Ch. 
12. 


Mass.—Malden, etc., Gas Light Co. 
v. Chandler, 209 Mass. 354, 95 NH 


EQUITY 


terrogatory.1§ 


While suffi- 
plaintiff asks 
of evidence.? 

[§ 407] ¢. 


Mere eviden- The bill must 


eae Pope v. Leonard, 115 Mass. 


jg eer i v. Marvin, 15 Mich. 
N. Y.—John D. Park, etc., Co. v. 
National Wholesale Druggists’ <As- 
soc., 30 App. Div. 508, 52 NYS 475. 
Pa.—Winebrenner y. Colder, 43 Pa. 
ek Bright v. McCullough, 1 LegRec 


W. Va.—Zell Guano Co. v. Heather- 
ly, 38 W. Va. 409, 18 SE 611. 
Tepe Ala.—Bishop v. Bishop, 13 Ala. 
igi Williams vy. Soutter, 55 Ill. 
og ile-Lovell v. Farrington, 50 Me. 


A ee eee v. Davis, 4 Minn. 
Porto Rico.—Fuentes v. Suarez, 7 


Porto Rico Fed. 690, 

W. Va.—Wellsburg, etc., R. Co. v. 
Panhandle Tract. Co., 56 W. Va. 18, 
27, 48 SH 746. 


“A bill need not set out the evi- 


dential facts necessary to sustain 
its general allegations. The extent 
to which facts must be detailed de- 
pends upon the nature of the main 
fact to be set up. When the general 
term used for it may be equivocal 
and stand for a simple fact or a 
conclusion of law, as, for instance, 
the word ‘fraud,’ the rule of ‘cer- 
tainty to common intent’ demands the 
statment of sufficient facts to show 
that the acts complained of, and in- 
tended to be established by the evi- 
dence, constitute fraud, but even 
here, the evidence need not be de- 
tailed. All facts necessary to con- 
stitute a foundation for the legal 
conclusion that the plaintiff is en- 
titled to, the relief he desires must 
be alleged, but conclusions of law 
alone are insufficient, and violative 
of the rule of certainty in pleading.” 
Wellsburg, etce., R. Co. v. Panhandle 
Tract. Co., supra, 

17. Wright v. Hicks, 15 Ga. 160, 
60 AmD 687; Wilson vy. Eggleston, 27 
Mich. 257. 

18. Camden, etc., R. Co. v. Stew- 
art, 19 N. J. Ea. 343 [aff 21 N. J. 
Eq. 484]; Casey v. Casey, 2 Barb. 
(N. Y.) 59; Hawley v. Wolverton, 5 
Paige (N. Y.) 522; Mechanics’ Bank 
v. Levy) 3 Paige (N. Y.) 606, And 
see supra § 400. 

[a] In Minnesota, under the stat- 
utes, such facts should not be stated. 
Vermilye v. Vermilye, 32 Minn. 499, 
18 NW 832, 21 NW 736 [dist Good- 
rich v. Parker, 1 Minn. 172 (as de- 
cided without reference to the stat- 
WECM 

oe Equity Rules (1912), rule 25. 
And see Western Union Tel. Co. v. 
Louisville, ete. R. Co. 250 Fed. 
199 [aff 243 Fed. 687, and app dism 
PAR TS. 5382, 394 SCt 18,635 Led. 


406]; St. Louis Car Co. .v. J. G. 
Brill Co., 240 Fed. 502; Bayley v. 
Braunstein Bros. Co., 237 Fed. 671; 


Crim v. Rice, 232 Fed. 570, 146 CCA 
528: Boyd v. New York, etc., R. Co., 
920’ Fed. 174; Clinchfield Coal Corp. 
v. Steinman, 217 Fed.°875, 133 CCA 
585 (since a bill in equity is re- 
quired to state only the ultimate 
facts, a court should be cautious not 
to dismiss a bill for mere lack of 
fullness of detail in allegation); 
Zenith Carbureter Co. v. Stromberg 
Motor Devices Co., 205 Fed. 158; 


[21C.5.] 393 


are pleaded without the ultimate fact which they 
tend to prove the bill is defective.17 
often necessary to charge facts of an evidentiary 
character in order to lay the foundation for an in- 


It is, however, 


The federal equity rules require a short and sim- 
ple statement of the ultimate facts upon which 
relief, omitting any mere statement 


Pleading Conclusions or Opinions.?° 
allege facts and not conclusions 2! or 


Franceschi vy. Jones, 8 Porto Rico 
Fed. 302. 
[a] “An ultimate or issuable fact 


... iS one essential to the claim or 
defense, and which cannot be strick- 
en from the pleading without leaving 
it insufficient.” Maxwell Steel Vault 
Co. v. National Casket Co., 205 Fed. 
515, 525 [quot Meyer vy. School Dist. 
No. 31, 4_S. D. 420, 424, 57 NW 68]. 

{[b] Allegations of due diligence 
on the part of plaintiff,. rebutting 
laches, which set out various letters 
showing diligence, being properly 
pleaded, are not subject to motion to 
strike on the ground of the violation 
of the rules of brevity. Foster v. 
Callaghan, 248 Fed. 944. 

[c] “An articulated array of gen- 
eralities, no matter how well sound- 
ing, will not satisfy the requirement 
that the ultimate facts upon which 
the prayer for relief is founded must 
be stated fully, distinctly, and with 
particularity.’”’ Wilson vy, American 
Ice Co., 206 Fed. 736, 741. 

[ad] Statements of law, statutory 
and customary, accompanied by copi- 
ous references to decisions, should 
not be included in a bill. Western 
Union Tel. Co. v. Louisville, etce., R. 
Co., 250 Fed. 199 [app dism 248 U.S. 
532, 39 SCt 18, 63 L. ed. 406]. 


20. See also Pleading [31 Cyc 49]. 
21. U. S.—Alexander vy. Fidelity 
Trust Co., 215 Fed. 791; Einstein v. 


Schnebly, 89 Fed. 540; Naddo v. Bar- 
don, 47 Fed. 782 [aff 51 Fed. 493, 
2 CCA 335]. 

Ala.—Cullman Property Co. v. H. 
H. Hitt Lumber Co., 201 Ala. 150, 
77 S 574; Barrett v. Central Bldg., 
etec., Assoc., 130 Ala. 294, 30 S 347; 
Orendorff v. Tallman, 90 Ala. 441, 
7 S 821; Jackson v. Roweil, 87 Ala. 
685, 6 S 95, 4 LRA 6387; Watts v. 
Frazer, 80 Ala. 186; McDonald v. 
Mobile L. Ins. Co., 56 Ala. 468; Bliss 
v. Anderson, 31 Ala. 612, 70 AmD 
511; Cameron y. Abbott, 30 Ala. 416. 
a C.—Phillips v. Ballinger, 37 App. 

Fla.—Creveling v. Chambers, 73 
Fila. 512, 74 S 511; Gillespie v. Chap- 
line, 59 Fla. 500, 52 S 722; McClin- 
ton v. Chapin, 54 Fla. 510, 45 S 35, 
14 AnnCas 365; Smith v. Gauby, 43 
Fla. 142, 30 S 6838. . But see West 
Palm Beach v. Ryder, 73 Fla. 558, 74 
S 603 (although the allegations of a 
bill are abstract and general and 
largely in the nature of asserted 
conclusions, yet if therefrom a case 
entitling plaintiff to relief can be 
made by sufficient evidence, a gen- 
eral demurrer should be overruled). 

Hawaii.—DeSouza vy. Soares, 21 
Hawaii 330. But see Sorenson v. U.S., 
3 Hawaii Fed. 291 (as ultimate facts 
are conclusions drawn from inter- 
mediate and evidential facts, con- 
clusions of fact do not render a pleaa- 
ing demurrable). 


Tll.— Brewster v. Cahill, 199 Ill. 
309, 65 NE 233; Fuller v. John S. 
Davis’ Sons Co., 184 Ili. 505, 56 NE 


791; Benting v. Bell, 137 Til. A. 600; 
Toles! vw Johnson, 27/2) Tile) A. ~182% 
Schuchert v. Wabash, etc., R. Co., 10 
HLA 3 97%. 

Me.—Cobb 95 Me. 89, 
49 A 425. 

Md.—Wootten y. Burch, 2 Md. Ch. 
190. 


fe: he Swe AES oa v. Jones, Harr. 
Bi 


v. Baker, 


394 [21C.J.] 


opinions.??. It is sometimes, however, necessary to 
make deductions from facts stated which are more 
or less conclusions of law;?* and it may not be im- 
proper to allege a conclusion ot law, in order to 
show the relations of the various facts to one an- 
other, and the end sought,?4 or where law and fact 
are so blended as to render separation impractica- 
Where certain facts are stated, from which 
it is intended to draw conclusions of law, the plead- 
ing should be so framed as to give notice of such 
In considering the sufficiency of a bill, 
the court will not accept the conclusion drawn by 
the pleader, but will determine for itself the legal 


ble.?> 


intention.?° 


. J.—Potts v. Potts, (Ch.) 42 A 
1055; Thompson vy. Moxey, 47 N. J. 
Eq. 538, 20 A 854. 5 ' 

Porto Rico,—Franceschi v. Jones, 
8 Porto Rico Fed. 302. 

Tenn.—Weatherhead v. Boyers, 7 
Yearg. 545, 563. 

W. Va.—Wellsburg, etc., R. Co. v. 
Panhandle Tract. Co., 56 W. Va. 18, 
48 SE 746. 

“Tt is always better to make a full 
charge of substantive matter, to 
which terms of test can at once be 
applied, than to be lame in these and 
redundant in terms the facts will not 
support.” Weatherhead y. Boyers, 
supra. 

[a] Rule applied.—(1) A charge 
in a bill that a paragraph of a will 
set out in the bill is void for un- 
certainty is a conclusion of law. Co- 
lumbian Univ. v. Taylor, 25 App. 
(D. C.) 124. (2) An allegation that 
plaintiff is the owner of a note and 
debt is not a conclusion of law. Beall 
v. Folmar, (Ala.) 75 S 172. (3) Where 
the maxim “Equity regards that as 
done which ought to be done,” is in- 
voked, it must be made plainly to 
appear that the party claiming the 
application of the maxim has done 
everything necessary to impose the 
duty upon the other party. Gilbert v. 
Ballinger, 36 App. (D. C.) 203. (4) 
An allegation in a bill filed by plain- 
tiff as a trustee that he was elected, 
with others, to succeed other trustees 
previously appointed, “who had aban- 
doned their said trust and failed 
and neglected to perform the duties 
of their office as trustees,’ is one 
of fact, and not a conclusion of law, 
and is sufficient. Ulrich v. Freed- 
man, 196 Fed, 113. (5) An aver- 


‘ment in a suit to declare a_ trust, 


that the property was “held in trust,” 
is a mere conclusion. Alexander v. 
Fidelity Trust Co., 215 Fed. 791. (6) 
A party seeking to excuse his failure 
to seasonably perform an act must 
not allege merely that he was unable 
sooner to perform, but must set out 
the facts occasioning the delay. Win- 
go v. Hardy, 94 Ala, 184, 10 S 659; 
Loggie.v. Chandler, 95 Me. 220, 49 
A 1059: (7) .A bill alleging in gen- 
eral terms the assignment of dower 
in another state and that the stat- 
utes of that state thereby conferred 
a life estate is bad, because it does 
not set out the proceeding whereby 
dower was assigned and the terms 
of the statute. Cockrell v. Gurley, 26 
Ala. 405. (8) An allegation that 
an instrument has been duly ac- 
knowledged before a commissioner of 
deeds according to the laws of the 
state where it was executed is suffi- 
cient. Livingston v. Jones, Harr. 
(Mich.) 165. 

{b] As against a demurrer, a gen- 
eral conclusion of the pleader is in- 
sufficient. De Soto Coal, ete., Co. v. 
Hill, 188 Ala. 667, 65 S 988. 

9g. Frederick v. Hartley, (Ala.) 
79 S 381; Cullman Property Co. v. 
H. H. Hitt Lumber Co., 201 Ala. 
150, 77 S 574: Barrett, v. (Central 
Bldg., etc., Assoc., 1380 Ala. 294, 30 
S 347; Creveling v. Chambers, 73 
Bla. JE12,074-S' 611, 

23. Allen v. O’Donald, 23 Fed. 573. 


EQUITY 


argumentative 


24” Johny DiiPark, ete.,.Cot.ve Na- 
tional Wholesale Druggists’ Assoc., 
30 App. Div. 508, 52 NYS 475. 

25. Kelly v. McGuire, 15 Ark. 555; 
Jowa County v. Mineral Point R. 
Co., 24 Wis. 93. 

26. Potts v. Potts, (N. J. Ch.) 42 
A 1055, 

27. Continental Securities Co. v. 
Interborough Rapid Transit Co., 165 
Fed, 945; Schuler v. Southern Iron, 
cree (SOR SEONG Ae HOG bs TOSS. Se it 


28. See also Pleading [31 Cye 71]. 
29. U. S.—Electric Goods Mfg. Co. 
v. Koltonski, 171 Fed. 550; Post v. 
Beacon Vacuum Pump, etc., Co., 84 
Fed. 371, 28 CCA 431, 
Ala.—Duckworth y. Duckworth, 35 
Ala. 70. 
CORD ed eEnery, v. Fitch, 46 Conn. 
Md.—Hendrickson vy. Standard Oil 
Co., 126 Md. 577, 95 A 153; Chambers 
Leen agpouh 4 Gill & J. 420, 23 AmD 
- Mass.—Greenfield Sav. Bank  v. 
Abercrombie, 211 Mass. 252, 97 NE 
cay 39 LRANS 1738, AnnCasi1913B 
died meme v. Lyman, 33 Miss. 
1 


de 
N. J.—Brokaw v. Brokaw, 41 N. J. 
Eq. 215, 4 A. 66. 

N. Y.—MclIntyre v. Union College, 6 
Paige 239. 

Tex.—Ewing v. 
230, 16 SW_ 1000. 

W. Va.—Hood v. Morgan, 47 W. 
Va.ui817, 35-SH: 914, 

Eng.—Smith y. Kay, 7 H. L. Cas. 
750, 11 Reprint 299; Uxbridge v. 
Staveland, 1 Ves. 56, 27 Reprint 888. 

[a] Rule applied.—(1) An allega- 
tion that the petitioner is “advised” 
that he has a good defense to a 
claim upon which judgment was ren- 
dered is not a _ sufficient allegation 
that he has such a defense. Jeffery 
v. Fitch, 46 Conn. 601. (2) An alle- 
gation in a bill that defendant claims 
to have been a partner of his de- 
ceased brother, whose widow denies 
it, and that plaintiff does not know 
whether the brothers were partners 
or not, is not a sufficient averment of 
a partnership. Guyton v. Flack, 7 
Md. 398. (3) Ina bill seeking a new 
trial at law an averment that plain- 
tiffs ‘fare of opinion’ that the note 
upon which the judgment was ren- 
dered was altered after it was given 
is too vague and indefinite to author- 
ize a decree. Carter v. Lyman, 33 
Miss, 171. : 

[b] Mere suggestion.—Relief in 
equity cannot be granted on facts 
merely suggested in: the prayer and 
not charged with reasonable distinct- 
ness, under the rule that pleadings 
must be taken most strongly against 
the pleader. Electric Goods Mfg. 
Co. v. Koltonski, 171 Fed. 550. 

{c] Positive in part—(1) That 
many allegations of the bill are gen- 
eralities, conclusions, and assertions 
of ,belief, and that certain material 
allegations are upon information and 
belief, does not make the bill demur- 
rable if it contains distinct charges 
and material allegations well plead- 
ed. Freeman v. Mitchell, 198 Mich. 


Duncan, 81 Tex. 


force of the facts alleged.?7 

[§ 408] d. Pleading Positively.® 
in general be pleaded positively *° and in traversable 
form,*° not hypothetically,?4 or by way of recital.°” 
It is unimportant, however, what verb of assertion 
is used if the intention appears of making a posi- 
tive allegation.**| Merely inferential, conjectural or 


[$§ 407-408 


statements are generally insuffi- 


cient,?+ but such averments are sometimes tolerated 
when the implication of the existence of the ulti- 
mate fact which should have been pleaded follows 
necessarily from the facts averred.*° 


207, 164 NW 445. (2) What force 
should be conceded to statements of 
fact in a bill made on information 
and belief need not be considered 
when the bill contains statements 
not thus limited, which if established 
by proof would entitle complainant 
to the relief sought. Manning v. 
Jagels; 71. N.S.) HMqe 410968 Area 920 

{d] Contradictory allegations.— 
Positive allegations of fraud war- 
ranting the relief Sought are not de- 
stroyed by allegations, contained in 
a part of the bill which seeks to 
excuse delay, that the information 
obtained by plaintiff was derived 
from general rumors. Curran v. 
Campion, 85 Fed. 67, 29 CCA 26. 

{e] The phrase “inasmuch as” is 
more direct than ‘‘whereas’” and is 
sufficiently positive. Paterson, etc., 
R. Co. v. Jersey City, 9 N. J. Hq. 434, 

30. Harding v. Handy, 11 Wheat. 
(U. S.) 103, 6 L. ed. 429; Stow v. 
Russell, 36 Ill. 18. 
gags Le Baron v. Shepherd, 21 Mich. 
2D0o. 

382. Massachusetts Investor Pub. 
Co. v. Dobinson; 72 Fed. 603; Mc- 
Intyre v. Union College, 6 Paige (N. 
Y.) 239; Gram v. Stebbins, 6 Paige 
CNS) YRS 124. 

33. Halsey v. Ball, 36 N. J. Ea. 
161 (where the bill “charged” facts 
in the stating part, instead of using 
a more direct verb). But see Le- 
master vy. Burckhart, 2 Bibb (Ky.) 
25 (an allegation that plaintiff “can 
prove” certain things is insufficient). 

34. U.S.—Huntington v. Saunders, 
£4 Fed.) 907 .jfaft,.120: UW. ‘S28: 7 SCe 
356, 380 L. ed. 580]; Kinney v. Con- 
solidated Virginia Min. Co, 14 F. 
Cas. No. 7,827, 4 Sawy. 438. 

Ala.—Frederick v. Hartley, 79 S 
381; Cullman Property Co. v. H. H. 
Hitt Lumber Co., 201 Ala, 150, 77 S 
574; Covington County Bd. of Rev- 
enue v. Merrill, 198, Ala. 521, 68 S 
971; Tupelo Bank v. Hall, 178 Ala. 
287, 59 S 442; Richards v. Richards, 
98. Alain599, 12S. 817% Moorer eve 
Moorer, 87 Ala, 545, 6 S 289; Ridley 
v. Ennis, 70 Ala. 463; Duckworth v. 
Duckworth, 35 Ala. 70; Danforth v. 
Herbert, 33 Ala. 497; Bliss v. An- 
derson, 31 Ala. 612, 70 AmD 511; 
Spence v. Duren, 3 Ala, 251. f 

Fla.—Marye v. Root, 27 Fla. 458, 
8 S 636. ° 

Ga.—Wright v, Hicks, 15 Ga. 160, 
60 AmD 687. 

Ky.—Lentz v. Parks, 1 Kyl 317. 

Me.—Perry v. Perry, 65 Me. 399. 

Md.—Kunkel v. Markell, 26 Md. 
390; Chambers v. Chalmers, 4 Gill 
& J.5420,.28 AmD 572. 

Mass.—Wright v. Dame, 22 Pick. 55. 

Mich.—Stoddard v. Mclane, 56 
Mich. 11, 22 NW--95. 

N. J.—Search vy. Search, 27 N. J. 
Eq. 137; Rainier v. Howell, 9 N. J. 
Bq; 121; 

N. Y.—Hood vy. Inman, 4 Johns. 
Ch. 4387. 

N. C.—Harrington vy. McLean, 62 
N. C. 258; Weisman v. Heron Min. 
Como TING Ce b12: 

Pa.—Morck v. Pennsylvania Gas 
Co., 8 Pa. Co. 131; Seitz v. Lafayette 
Tract. Co., 5 Pa..Co. 469. 

35. U. S.—Grasselli Chemical Co. 


For later cases, developments and changes in the law see cumulative Annotations, samc title, page and note number 
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[§ 409] e. Pleading According to Legal Effect.?¢ 
The bill is sufficient if it states the legal effect of 
plaintiff’s claim.*7 It is :n general sufficient, in 
equity as at law, to plead a contract according to its 
legal effect ;** therefore no variance arises because 
of a difference in language between the bill and an 
instrument described therein, where the legal signifi- 
cance is the same.°® <A general averment of the le- 
gal effect of an instrument is sufficient when the 
bill is accompanied by a copy, from which the de- 
tails fully appear.t? In pleading breach of cove- 
nant, however, the words of. the covenant should 
be alleged or words coextensive with it in effect, 
but if this is done it is immaterial whether the 
pleader styles it a condition or a covenant.*2 Where 
written instruments are ambiguous, it is proper to 
set them out in full, together with the construction 
which plaintiff claims for them.*? 

[§ 410] f. Pleading on Information and Be- 
lief.** The rule requiring positiveness of state- 
ment *> applies to facts essential to plaintiff’s case 
and necessarily within his knowledge,** but is re- 
laxed so as to permit an allegation on information 
and belief where the fact is not presumably within 
the knowledge of plaintiff, but is within that of de- 
fendant.*7 Vague averments on information and 
belief and deductions of the pleader cannot, how- 
ever, properly be accepted in an equity pleading as 


v. Adtna Explosives Co., 247 Fed. 


603; Massachusetts Investor Pub Co. 48. Jahn v. 


Motion Picture Corp., 
Champagne Lumber 


a substitute for facts which are within the pleadér’s 
knowledge, and which would enable the court to 
arrive at an intelligent conclusion.*® Considerable 
nicety has been indulged in as to the form of such 
an allegation.4? The proper form is to state the 
fact on information and belief and follow it with 
a statement that plaintiff therefore charges it to be 
true.°° An ayverment that plaintiff has been in- 
formed and believes and therefore avers or charges 
is sufficient.21 The pleader must allege the fact on 
information and belief and not that he is informed 
and believes that the fact exists.°2 A fortiori it is 
bad to allege merely that plaintiff is informed of 
the existence of the fact,®3 or to resort to any less 
positive form of statement.°* Allegations in a bill, 
although made on information and belief, may right- 
fully be considered in determining the sufficiency of 
the bill, where the existence of such facts is also 
distinctly allegzed.® 

[§ 411] g. Facts Peculiarly within Defendant’s 
Knowledge. Aside from the relaxation of the rule 
requiring positiveness of statement and permitting 
allegations on information and belief of facts pe- 
culiarly within the knowledge of defendant,** it is 
also permitted under such circumstances to make 
the statement less certain and precise in substance 
than the general rules require.5? 


232 Fed. 259. ear epee v. Westwood, 73 Ill. 


Ky.—Longes y. Kennedy, 2 Bibb 


vy. Dobinson, 72 Fed. 603. Co., 157 Fed. 407 [aff 168 Fed. 510, 
Ala.—Bondurant y. Sibley, 29 Ala. |93 CCA 532}. 
570. 49. Lucas. v. Oliver, 34 Ala. 626; 


seee zp ated v. Townsend, 21 Ga. 
pad sol siAno v. Cooke, 19 Md. 
375. 

N. H.—Whitten v. Whitten, 36 N. 
H. 326. 

[a] Rule applied.—Allegation of 
conveyance by deed imports delivery 
of the deed. Whitten v. Whitten, 
36 N. H. 326. 

86. See also Pleading [31 Cyc 70]. 

37. Riley v. Hodgkins, 57 N. J. 
Eq. 278, 41 A 1099. i, 

38. Scott v. Philipo, 22 Hawaii 
174; Meers v. Stevens, 106 Ill, 549; 
Goodrich y. Parker, 1 Minn. 195; Mc- 
Allister v. Plant, 54 Miss. 106. 

39. McWhorter v. McMahan, 10 
Paige (N. Y.) 386; Lee v. Foard, 54 
ING C2 ea 5: 

40. Van Cortlandt v. Beekman, 6 
Paige (N. Y.) 492; Hungerford v. 
Cushing, 8 Wis. 332. And see infra 


424, , 
: 41. King’ v: Rochester, 3 A. K. 
Marsh. (Ky.) 227. 

42. Star Brewery Co. v. Primas, 
163 Ill. 652, 45 NE 145. 


43. WHinstein v. Schnebly, 89 Fed. 


540. 
44. See also Pleading [81 Cyc 108]. 
45. See supra § 408. 
46. Jones v. Cowles, 26 Ala. 612; 
Rice v. Merrimack Hosiery Co., 56 
Ais eo 
47. U. S.—Helmet Co. v.. Wm. 
Wrigley, Jr. Co., 245 Fed, 825, 158 


CCA 164; Brady: v. Reliance Motion 
Picture Corp., 232 Fed. 259; Leaven- 
worth v. Pepper, 32 Fed. 718. 

Ala.—Kelly v. Allen, 34 Ala. 663. 

Hawaii—McBryde Sugar Co. ave 
Koloa Sugar Co., 19 Hawaii 106. 

Ill.—Coryell v. Klehm, 157 I. 462, 
41 NE 864; er Pata v. Paris, etc., 
te. Con (ia Lileeht. } 

Md.—-Hendrickson v. Standard Oil 
Co., 126 Md. 577, 95 A 153. 

Ss. C.—Aikin v. Ballard, 14 S. C. 
Eq. 13. 

[a] Alternative allegations. — A 
bill may properly allege on informa- 
tion and belief, in the alternative, 
that defendant had actual knowledge 
or constructive notice of an essential 
fact, where plaintiff has no means of 
knowing the facts as to such knowl- 
edge or notice, Brady v. Reliance 


Charles v. Dubose, 29 Ala. 367; Wil- 
eae v. Union Impr, Co., 1 Pa, Dist. 
88. 

[a] Tllustrations.—(1) An aver- 
ment that complainant “is informed 
and believes” that a certain material 
fact exists, is not equivalent to an 
averment of the existence of that 
fact; but an averment of the exist- 
ence of the fact, “as complainant is 
informed and believes,” is sufficient. 
Lucas v. Oliver, 34 Ala. 626. 
positive statement followed by 
your orator is informed and believes” 
is an averment of the fact, and not 
merely an averment of the pleader’s 
confidence in the source of his in- 
formation and is therefore sufficient. 
Coryell v. Klehm, 157 Ill. 462, 41 
NE 864. (8) ‘Undoubtedly, a fact 
may be averred on information and 
belief, but it is nevertheless essen- 
tial to aver the existence of the fact, 
and not merely the evidence of the 
fact. Hence, it has been held that 
an averment of the existence of a 
fact, ‘as the plaintiff is informed and 
believes,’ or that the plaintiff ‘has 
been informed and _ believes, 
therefore avers,’ is sufficient, but that 
an averment that the plaintiff is ‘in- 
formed,’ or that he ‘is informed and 
believes,’ that a certain material fact 
exists, is not.” Williams v. Union 
Impr.* Co,, {1 ‘Pas Dist. 288,290: 

50. Campbell v. Paris, etc., R. Co., 
71 Ill. 611. See also Hyre v. Lam- 
bert, 37 W. Va. 26, 16 SE 446 (plain- 
tiff should distinctly allege the facts 
constituting his claim _to relief, and, 
where they are stated to be on in- 
formation, he should allege that he 
believes them to be true). 

51. Read v. Walker, 18 Ala. 323; 
Wells v. Bridgeport Hydraulic Co., 
30 Conn. 316, 70 AmD 250; Williams 
v. Union Impr. Co., 1 Pa. Dist. 288; 
Ewing v. Duncan, 81 Tex. 230, 16 SW 
1000. But see Ex p. Reid, 50 Ala. 
439 (an allegation that the petitioner 
was “as he is informed and believes, 
and thereon states’ elected to a cer- 
tain office, is not sufficient). 

52, et So — Motleyan WOES, mek. 1 COL; 
184 Fed. 956. 

Ala.—Nix v Winter, 35 Ala, 309; 
Jones v. Cowles, 26 Ala. 612 (‘“‘ad- 
vised and believes’). 


and 


607. 

Me.—Bailey v. Worster, 103 Me. 
170, 68 A 698; Messer v. Storer, 79 
Me, 512, 11 A 275; Robinson vy. Robin- 
son, 73 Me. 170. 

Pa.—Williams v. Union Impr. Co., 
1 Pa. Dist. 288. 

Tenn.—Winham _y. 
Tenn. Ch. 535; 
Tenn, Ch. 67. 

“A mere statement that the plain- 
tiff is informed, or is informed and 
believes, puts in issue only his in- 
formation and belief, and not the 
truth or falsity of the facts thus re- 
ferred to.” Murphy v. Murphy, 189 
Ill. 360, 366, 59 NE 796. 

53. Lucas v. Oliver, 34 Ala. 6264 
Cameron vy. Abbott, 30 Aia. 416; 
Sandifer vy. Sandifer, 229 Ill. 523, 82 


) Crutcher, 2 
Quinn vy. Leake, 1 


NE 323; Williams v. Union Impr. 
Col," 1 Pa.) Dist, 72838." Uxbridge. wv. 
Siavaendg: 1 Ves. 56, 27 Reprint 


54. Hause v. Judson, 4 Dana (Ky.) 
7, 29 AmD 377; McDowell v. Graham, 
3 Dana (Ky.) 73; Carter v. Lyman, 33 
Miss. 171; Egremont v. Cowell, 5 
Beay. 617, 49 Reprint 718. 

{a] Dlustrations.—(1) It is insuffi- 
cient to allege that plaintiffs are of 
opinion that a fact exists (Carter v. 
Lyman, 33 Miss. 171), (2) or that 
they fear anc believe such a fact 
(Hause v. Judson, 4 Dana (Ky.) 7, 
29 AmD 377), (38) or to say that de- 
fendant alleges and plaintiff believes 
a statement to be true (Hgremont 
v. Cowell, 5 Beav. 617, 49 Reprint 
718). (4) An averment that defend- 
ant has no means of satisfying plain- 
tiff’'s demand ‘except a claim for 
one hundred dollars, which your or- 
ator understands and kelieves he has 
on A for work which your orator is 
informed has been done” is no aver- 
ment of an indebtedness from A to 
defendant. McDowell v. Graham, 3 
Dana (Ky.) 73. 

55. Helmet Co. v. Wm. Wrigley, 
Jr., Co., 245 Fed, 824, 158 CCA 164. 

56, See supra § 410. 

57. Ill—Penn y. Fogler, 182 IIl. 
76, 55 NE 192 [rev on other grounds 
TOA AV RS 6o 1: 

Ky.—Pennebaker y. Wathan, 2 A. 
K. Marsh. 315. 

12 Metg 


Mass.—Towle vy. Pierce, 
329, 46 AmD 6739. 
Mich.—Hubbard vy. McNaughton, 43 
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[§ 412] 


ing relief on that ground.® 


however, to allege fraud, in totidem verbis. 
pill states with distinctness and precision, facts and 
in themselves 
fraud, it is quite as sufficient as if the very term 
General averments of fraud 
or that acts were fraudulently committed are insuf- 
ficient; the specific facts and circumstances consti- 
tuting the fraud must be stated,®* and the facts 
so stated must be sufficient in themselves to show 
that the conduct complained of was fraudulent.®* 


circumstances, which 


itself was employed.*+ 


Mich. 220, 5 NW 293, 38 AmR 176; 
Holbrook vy. Winsor, 23 Mich, 394. 
| N. J.—Halsey v. Ackerman, 38 N. 
J. Eq. 501; Watson vy. Murray, 23 
ING. | Was 25.7. 

SH Ge =Aikim: v.’ Ballard, 14S. 3c, 
Hq. 13. 

Vt.—Hooker v. Hooker, 88 Vt. 335, 
92 A 443. 

58. See also Cancellation of In- 
struments §§ 147, 148; Fraud [20 
Cyc $6]; Pleading [381 Cye 50]; 
Reformation of Instruments [34 Cyc 
975]; Vendor and Purchaser [39 Cyc 
2061]. 

, 59. Collier v. Jefferson County 
Bridge Dist. Bd. of Directors, 106 
Ark. 151, 153 SW 259. 

60. U. S—Noonan v. Braley, 2 
Black 499, 17 L. ed. 278; Smith v. 
Bowker-Torrey Co., 199 Fed. 985. 

Ala.—Covington County Bd. of 
Revenue v. Merrill, 193 Ala. 521, 68 
Sirois 
. Ark.—Collier v. Jefferson County 
Bridge Dist. Bd. of Directors, 106 
Ark. 151, 153 SW 259. 


Conn.—Brainerd y. Arnold, 27 
Conn. 617. : 

Mo.—Martin v. Lutkewitte, 50 Mo. 
58. 


N. Y.—Gavazzi v. Dryfoos, 110 
App. Div. 90, 97 NYS 59; Mickles v. 
Colvin, 4 Barb. 304; Lyon vy. Tall- 
madge, 1 Johns. Ch. 184. 

N. C.—Witherspoon v. Carmichael, 
41 JN: GC. 148. 

Pa.—Blair v. Supreme Council A. 
Li. Hy 12> Pa. Dist. 255, 28° Pa. Co. 
608; Leberman v. lLeberman, 18 
Phila. 254. 

R. I1.—Chapman v. Chapman, 13 R. 
I. 680. sua > 
Man.—Dougan y. Mitchell, 9 Man. 
477. ‘ 

[a] Insinuation of fraud is not 
sufficient, but it must be directly 
eharged. Witherspoon y, Carmichael, 
41 N. C. 1438. 

[b] . Indefiniteness.—The charge 
must not be indefinite as to persons, 
or means, or evasive in statement. 
Leberman y. ;Leberman, 18 Phila. 
(Pa.) 254. “ 

{c] The common confederacy 
clause in a bill is entirely insufficient 
to constitute a charge of fraud. 
Lewis v. Lewis, 9 Mo. 188, 43 AmD 
540; Lyerly v. Wheeler, 45 N. C. 267, 
59 AmD 596. 

{d] fhe whole bill must be 
looked to:.in determining whether 
the charges of fraud are sufficiently 
eertain. West v. Rouse, 14 Ga. 715. 

61. Ala.—Kennedy v. Kennedy, 2 
Ada, 51: 

D..C.—Wood v. Grayson, 16 App. 
174. ‘ 

Gee eawane v. Simmons, 11 Ga. 
401. 

Ky.—Pilant v. Davis, 2 Ky. Op. 40. 

Md.—Grove v. Rentch, 26 Md. .376. 


Mass.—Farnam v. Brooks, 9 Pick. 
212. 

Tenn.—Wessell v. Sharp, (Ch, A.) 
39 SW 543. 


62. U. S.—Voorhees v. Bonesteel, 
16 Wall..16, 21 L. ed. 268; Moore v. 
Greene, 19 How. 69, 15 L. ed. 533 [aff 


h. Particular Matters *8—(1) Fraud. 
Since fraud is never presumed in equity,°® it must 
‘be distinctly and specifically charged in a bill seek- 
It is not necessary, 


EQUITY 


such facts.% 
If the 


amount to | terms,®® 


Rice v. Wilson, 225 Fed. 159; Brooks 
v. O’Hara,-8 Fed. 529, 2 McCrary 
644; Langdon v. Goddard, 14 F. Cas. 
No. 8,060, 2 Story 267; Magniac v. 


Thomson, 169. (Cas. No. 8,957, 2 
Wall. Jr. 209 [aff 15 How. 281, 14 
L. ed. 696]. 


Ala.—Cullman Property Co. v. H. 
HH, Hitthhumber Co.080 Sv5a4s\ Pratt 
Land, etc., Co. v. McClain, 135 Ala. 
452,:33 S 185, 93 AmSR 35; McHan 
v. Ordway, 76 Ala. 347; Lake v. 
Security Loan Assoc., 72 Ala. 207. 

Ark.—Twombly v. Kimbrough, 24 
eae 459; Ringgold v. Stone, 20 Ark. 
526, 

Cal.—Castle v. Bader, 23 Cal. 75; 
Thomason v. De Greayer, 3 Cal. 
Unrep. Cas. 651, 31 WB. b6m: 

Conn.—Bull v. Bull, 2 Root 476. 

Fla.—Maull v. Campbell, 69 Fla. 
541, 68 S 760; McClinton y. Chapin, 
54 Fla. 510, 45 S 35, 14 AnnCas 365. 

Ga.—Miller v. Cotten, 5 Ga. 341. 


Ill.—Simpson vy. Simpson, 273 Til. | 


90, 112 NE 276; Stephens v. Collison, 
249 Jill. 225, 94 NE 664; Murphy v. 
Murphy, 189 Ill. 360, 59 NE 796; 
Newell v. Bureau County, 37 Ill. 253; 
Congress Hotel Co. v. Southgate, 209 
Ill. A. 442; Toles y. Johnson, 72 Ill. 


A. 182. 

Ind.—Burden vy. Burden, 141 Ind. 
471, 40 NE 1067. 

Kan.—-State y. Williams, 39 Kan. 


Biliignel Sued cutee 
OF a pial v. Hamilton, 3 Dana 

Me.—Merrill v. Washburn, 83 Me. 
L895 22 AN 18. 

Md.—Matthews v. Headley Choco- 
late (Cov. 1305 Md. 528; 200104 645% 
Fried v. Burke, 128 Md. 548, 97 A 
909; Boyd wv. Shirk, 125-Md. 175; 93 
A 417. 

Miss.—Collins First Nat. Bank v. 
Warren; 113 Miss..234,,. 74 S 124: U.S: 
Equitable L. Assur. Soc. v. Weil, 103 
Miss. 186, 60 S 133; Jones vy. Rogers, 
85 Miss. 802, 38 S 742. 

Mo.—Stucker y. Duncan, 387 Mo. 
160; Hill v. Miller, 36 Mo. 182. 

N. H.—Blood v. Manchester Elec- 
tric Light Co., 68 N. H. 340, 39 A 335; 
Eastman y. Thayer, 60 N. H. 408. 

N. J.—Bloomer vy. Fowler, 85 N. J. 
Hq. 600, 97 A 950; Vaiden v. Hdson, 
85 N. J. Eq. 184, 95 A 980; Hageman 
v. Brown, 76 N. J.. Haq. 126, 73 A 862; 
Small v. Boudinot, 9 N. J. Hq. 381. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 33 N. D. 247, 156 NW 559, 560. 

Oh.—Williams v. Cincinnati First 
Presb, Soe, ol Oh. (St. 4%8s) (Rote iv. 
Stratton, 3 OhS&CP 156, 2 OhNP 27. 

Or.—Gleason y. Denson, 65 Or. 199, 
132 P5380. 

Pa.—Rice v. Braden, 243 Pa. 141, 
89 A’ 877; Vovaird v. Seyfang, 200 
Pa. 261, 49 A 958; Johnson’s App., 9 
Pa. 416; Sherman -y. Delaware, etc., 
Mel:, ete, * Coy,) ‘36 Pali Super 4 si. 
Hibbs v. Sedlock, 26 Pa. Dist. 794; 
Hapnersett v. Haton, 38 Pa. Co. 2: 
McAndrew y. McAndrew, 3 C. Pl. 
174; Fisher v. Walter, 3 C. Pl. 161; 
Derr’s Est., 10 Kulp 438; Heiss v. 
McCauley, 19 LancLRey 113. 

S. C.—Alexander v. DuBose, 73 S. 


IH. Cas. “No: °9,763,)) 2°*Curt: °202)]); | ©! 21, 52 SE 786; Fraser vy. Hext, 21 


— 


[§ 412 


While the specific facts constituting the fraud musf 
be stated, it is not necessary to plead all the minu- 
tia which may be offered in evidence in proof of 
All that the rule requires is that the 
particular’ character of the fraud be made known 
which may sometimes be done in quite general 
Where the fraudulent transaction was be- 
tween third persons and not within plaintiff’s knowl- 
edge, he may charge it as definitely as possible, aver- 
ring his ignorance as an excuse for not making the 
charge more specific.®® 
chaser is attacked for fraud the averment of no- 
tice ®* to him must be distinct and direct.®® 
there are intermediate purchasers, notice of the 


Where the title of a pur- 
Where 


S.3G eign 250: 

Tenn.—Gernt y. Cusack, 106 Tenn. 
141, 59 SW 335; Reed Fertilizer Co. 
v. Thomas, 97 Tenn. 478, 87 SW 220; 
Winham v. Crutcher, 2 Tenn. Ch. 535. 

Va.—Virginia Iron, etc, Co. v. 
Roperts, 103, Va. 661, 49), SHi 984: 
Beer v. Baker, 13 Gratt. (54 Va.) 
BE cat a v. Wood, 6 Can. S. C. 

Newfoundl.—Union Bank vy. Mc- 
Dougall, 7 Newfoundl. 67. 

[a] False representations (1) con- 
stituting fraud must be set out 
definitely (Hays vy. Ahrichs, 115 Ala. 
239, 22 S 465), (2) with facts show- 
ing that they were false (Arnold v. 
Baker, 6 Nebr. 134), (3) as well as 
defendant’s knowledge of their falsi- 
ty, where a_ scienter is essential 
Gee ra Vi J Beirne’ Ga0We War 

[b] Not cured by findings on ap- 
peal.— Where plaintiff, in an action 
to set aside a contract because of 
defendant’s fraud, makes only a gen- 
eral allegation of fraud, the fact that 
the appellate court opens up the evi- 
dence, and finds that defendant was 
guilty of fraud, does not cure the 
failure to aver the particular acts 
constituting the fraud. Gernt v. 
Bee ae £O6> Denn]. 1417 459" Siw, 

63. Lafayette Co. v. Neely, 21 Fed. 
738; Carter v.. Anderson, 4 Ga. 516; 
Sherman v. Delaware, etc., Tel., etc., 
Co., 36. Pa.. Super. 487; Chapman v: 
Chapman, 13 R. I. 680. 

[a] A demurrer does not admit 
that the facts charged amount. to 
fraud, although the bill styles them 
fraudulent. Carter vy. Anderson, 4 
Ga. 516. 

64. Brainerd vy. Brainerd, 15 Conn. 
575; Singleton v. Scott, 11 Iowa 589; 
Tong v. Marvin, 15 Mich. 60. 

[a] Rule applied.—A bill is suffi- 
cient which substantially charges a 
series of fraudulent practices where- 
by plaintiff is ultimately deprived of 
his property. Brainerd y. Brainerd, 
Lb Conn. 575. 

65. Grand Tower Min. ete., Co. vy. 
Cady, 96 Ill. 4380; De Louis v. Meek, 
2 Greene (Iowa) 55, 50 AmD 491; 
Swinney v. Cockrell, 86 Miss. 318, 38 
S 353; Henley v. Perkins, 6 Gratt. 
(47 Va.) 615. 

66. Northern Pac. R. Co. v. Kin- 
dred, 114, Fed. 77, 3: McCrary 627; 
Henry County v. Winnebago Swamp 
Drain. Co., 52 Tll. 299. 

{a] In a bill against an agent 
specifying certain frauds in connec- 
tion with third persons, plaintiff may 
allege other frauds generally, and 
concealment by defendant of their 


nature. Northern @eacsiik. \y Cou ava 
a 14 Fed. 77,3 McCrary 


67. Molony v. Rourke, 100 Mass. 
190; Dias v. Bouchaud, 10 Paige 445 
[rev on other grounds 1 N. Y. 201]. 
And see Notice [29 Cyc 1124]. 

68. Wood v. Mann, 30 F. Cas. No. 


17,951, 1 Sumn. 506 (phrase ‘well 
knowing the premises” held insuffi- 
cient). 


. ¥or later cases, developments and changes in ihe law see cumulative Annotations, same title, page and note number. 
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§§ 412-418] 


_ fraud must be alleged as against them.® 


_ [§ 413] (2) Ilegality. In pleading illegality 
in a bill the same general rules apply as in the case 
of fraud.*° It is not necessary to allege illegality 
in totidem verbis.4 The specific facts constituting 
illegality must be stated.72 i 

[§ 414] (3) Accident and Mistake.7? Accident 
or mistake must be distinctly charged in order to 
invoke jurisdiction on those grounds,’* and with 
sufficient particularity to indicate its precise na- 
ture.’® 

[§ 415] (4) Usury. The necessity for and 
manner of pleading usury in a bill are treated else- 
where in this work.7® 3 

[§ 416] (5) Other Matters. While the techni- 
cal rules of the common law as to pleading time, 
place, and quantity do not prevail in equity, it may 
be said generally that where these facts are ma- 
terial they must be pleaded with all convenient cer- 
tainty.“* A bill to rescind a sale for a defect in 
title must set out the facts disclosing the defect.78 
A bill to establish an equitable set-off must state 
facts from which the court can determine whether 
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plaintiff will probably be able to establish his 
claim;*® and where the ground of such set-off is 
that one debt was contracted on faith of the other, 
a general averment to that effect is insufficient, but 
the specific facts showing it to be so must be stated.®° 
An allegation of bribery, which does not specify 
the names of the persons bribed, nor the sums paid 
or promised, is insuffivient.*!| An averment that the 
defendant knew or by the exercise of reasonable 
or ordinary care would or might have known of 
particular facts is insufficient as an allegation of 
actual knowledge.®? 

[§ 417] 3. Description of Subject Matter. The 
bill must with convenient certainty set forth and 
describe the property or rights to which it relates.°* 
A reference to the pleadings in another suit for a 
better description of land, which is the subject mat- 


. ter of the controversy, is not a proper way of meet- 


ing this requirement.*4 

[§ 418] 4. Plaintiff’s Title and Interest. The 
bill must clearly show the title and interest of plain- 
tiff in the subject matter of the suit,‘> and a pres- 


been: Brace v. Reid, 3 Greene (Iowa) 
70. See supra § 412. 


71. Denison v. Gibson, 24 Mich. 


187. 
State v. Williams, 39 Kan. 517, 
ASE Gl Te 
73. See also Cancellation of In- 
struments §§ 145, 146; Pleading [31 
Cyc 56]; Reformation of Instruments 
[34 Cye 974]. 


FER White v. Denman, 1 Oh. St. 
0. 

As ground of jurisdiction see supra 
§§ 53-69. 

75. Cal.Wright v. Shafter, 48 
@al! 275. 


Me.—Merrill v. Washburn, 83 Me. 


189, 22 A 118; Stover v. Poole, 67 
Me. 217. 

N. Y.—Wemple v. Stewart, 22 
Barb. 154. 


N. C.—Caton vy. Willis, 40 
SoD. 
aoe C.—Fraser v. Hext, 21 S. C. Eq. 

[a] How the mistake occurred 
must be shown by circumstances al- 
leged. Wright v. Shafter, 48 Cal. 
275; Merrill v. Washburn, 83 Me. 
189, 22 “A 118. 

{b] Mistake in a written contract 
must be alleged by stating the spe- 
cific terms of the actual agreement; 
and the mistake in reducing it to 
writing must be set out. Wemple v. 
Stewart, 22 Barb. (N. Y.) 154. 

7G. See Usury [39 Cyc 1050]. 

77. UW. S:—Price v. Coleman, ~21 
Fed. 357. ; 

Ala.—Singleton ‘v. U. S. Fidelity, 
ete., Co., 195 Ala. 506, 70.S 169; Espy 
v. Comer, 76 Ala. 501. 

Ga.—Caldwell v. Dulin, 22 Ga. 4. 

Tll.— Stewart v. Croes, 10 Ill. 442. 


Iowa.—Gammel vy. Young, 3 Iowa 
Bikes “Wolcott v. Jones, 4 Allen 
Pntige Wy arrier v. Warner, 33 Miss. 
PAN. Y.—Tallman v. Green, 5 N. Y. 
Super. 437. 


W. Va.—Seabright v. Seabright, 28 
W. Va. 412. A 

[a] Rule applied—(1) In a_ suit 
to declare a mortgage a general as- 
signment, the bill should show that 
the property mortgaged was substan- 
tially all the mortgagor’s property 
at the time of the mortgage, and an 
averment that it is so speaks from 
the filing of the bill and is insuffi- 
cient. Espy v. Comer, 76 Ala. 501. 
(2) The value of land in controversy 
must be stated when jurisdiction de- 
pends upon the amount. Stewart v. 
Croes, 10 Ill. 442. (3) Insolvency of 
an estate is sufficiently shown by 
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alleging the allowance of claims to 
the amount of six thousand dollars 
and over, and the filing of an in- 
ventory, amounting to only one hun- 
dred and fifteen dollars. Bay v. 
Cook, 31 Ill. 336. (4) A bill for an 
accounting and for the surrender of 
security given to indemnify an in- 
dorser must show that a balance is 
due. Hobart vy. Andrews, 21 Pick. 
(Mass.) 526. (8) A bill to surcharge 
and falsify an account must set forth 
the items objected to. Seabright v. 
Seabright, 28 W. Va. 412. (6) A bill 
for abatement of purchase price for 
the nonconveyance of lands, pointed 
out as embraced in’ the tract, must 
show that the quantity falls short. 
Kelly v. Allen, 34 Ala. 663. 

78. Arnold v. Baker, 6 Nebr. 134; 
Edwards v. Chilton, 4 W. Va. 352. 

5 79. Hewitt v. Kuhl, 25 N. J. EKa. 

4, 

80. Tate v. Evans, 54 Ala. 16. 

81. Perry v. New Orleans, etc., R. 
Co., 55 Ala... 413, 28 AmR 740. 

82. Wallach v. Billings, 195 {MIll. 
A.. 605, 619; Greenfield Sav. Bank v. 
Abercrombie, 211 Mass. 252, 97: NH 
897, 39 LRANS 173, AnnCas1913B 
4205 

83. Ala.—Hurt v. 
AGA s toa Os 

Ark.—Jones v. Minogue, 
637. 

“a C.—Whyte v. Spransy, 
450. 

‘Mass.—Babcock v. Thompson, 3 
Pick. 446, 15 AmD 235. 

Mich.—Stille v. Hess, 112 Mich. 
678, 71 NW 513; Conway v. Waverley 
Dee Lb FIMICH sg 20 Te 

[a] Rule applied.—(1) A bill speci- 
fying the denomination of part of 
the bank notes to which it relates 
and describing the rest as “‘bank- 
bills current in the Commonwealth, 
amounting to five hundred dollars,” 
and also describing checks as “two 
checks ,on Boston banks, amounting 
to two hundred and fifty dollars,” is 


Freeman, 63 
29° Arke 
19 App. 


wholly insufficient. Babcock v. 
Thompson, 3 Pick. (Mass.) 446, 15 
MND 235.5. (2), Ay Dill tor, a recelyer 


of rents and profits may refer to a 
deed attached for a description of 
the land, especially for the purposes 
of an interlocutory hearing. Whyte 
v. Spransy, 19 App. (D. C.) 450. 

[b] In a bill for foreclosure “the 
same certainty of description ought 
to be observed ... as in a complaint 
in a real action at law, and in the 
judgment rendered thereon.” Hurt 


vy. Freeman, 63 Ala. 335, 3386. See 
Mortgages [27 Cyc 1594]. 
84. Franceschi v. Jones, 8 Porto 


Rico Fed. 302. 
85. U. S—Harrison v. Nixon, 9 


Pet. 483, 9 L. ed. 201; Kerr v. Moon, 9 
Wheat. 565, 6 L. ed. 161; Bishop v. 
York, 124 Fed. 959; Bent v. Hall, 119 
Fed. 342, 56 CCA 246; Mercantile 
Trust Co. vy. Kanawha, etc., R. Co., 
39 Fed. 337. ‘ ‘ 

Ala.—Rapier vy. Gulf City Paper 
Co., 64 Ala. 330; Savannah, ete., R. 
Co. v. Lancaster, 62 Ala. 555; Meadors 
v. Askew, 56 Ala. 584; Cockrell v. 
Gurley, 26 Ala. 405; Mobile, ete., R. 
Co. v. Talman, 15 Ala. 472; Owen v. 
Moore, 14 Ala. 640; McKinley y. Ir- 
vine, 13 Ala. 681; Holman y. Norfolk 
Bank, 12 Ala. 369. 

Pay cist Lh vy. Adams, 29 Ark. 

Cal.—Melvin vy. Melvin, 8 Cal. A. 
684, 97 P 696. 
nan C.—Spalding v. Dodge, 17 D. C. 

Fla.—West v. Reynolds; 35 Fla. 
317, 7 S 740; Marye v. Root, 27 Fila. 
453, 8 S 636; State v. Black River 
Phosphate Co., 27 Fla. 276; Richard- 
son v. Gilbert, 21 Fla. 544; Sander- 
son v. Sanderson, 17 Fla. 820. 

Ill.—Brewster v. Cahill, 199 Til. 309, 
65 NE 233; Ashmore v. Skene Lead 
Con 15 e-TissA 38a. 

Ky.—Clark v. Bell, 2 B. Mon. 13 
Bowman vy. Elston, 2 T. B. Mon. 133. 

Md.—Hoilomon vy. Baltimore, ectc., 
R. Co., 122 Md. 628, 90 A 844; Balti- 
more v. Coates, 85 Md. 531, 37 A 18; 
Ulman y. Charles St. Ave. Co., 83 
Md. 130, 34 A 366; Kunkel v. Markell, 
26 Md. 390; Dennis v. Dennis, 15 Md. 
73. 

Mass.—Berry v. Friedman, 192 
Mass. 131,°78 NE 305; Manning v. 
Gloucester Fifth Parish, 6 Pick. 6. 

Mich.—Stillo ‘vv. Hess,~ 112 Mich. 
678, 71 NW 513; Lamb v. Jeffrey, 47 
Mich. 28, 10 NW_ 65; Le Baron v. 
Shepherd, 21 Mich. ‘263; Smith v. 
Austin, 9 Mich. 465. 

N. H.—Rice v. Merrimack Hosiery 


Wo. DOU Ne bee i eee : 
N. J.—Phillips v.'Schooley, 27 N. J. 
Eq. 410. P 


N. Y.—Cruger v. Halliday, 11 Paige 
314. 

N. C.—Edney v. King, 39 N. C. 465: 
Smith, v. /’Rurner, 389° Ni VC. 433547 
AmD 353; Humphreys y. Tate, 39 N. 
C. 220. ; 

Pa.—Kase v. Burnham, 206 Pa. 330, 
55 A 1028; Cope v. Hastings, 183 Pa. 
300, 38 A 717; Happersett v. Haton, 
19 Pa. Dist. 640, 38 Pa. Co. 2; Feld- 
ing v. Witmer, 41 Pa. Co. 268; Barry 
y. McAvoy, 10 Phila. 99. 


R. I.—Wilson y. Wilson, 25 R. I. 
446, 56 A 773. 
Tenn.—Sharp v. Fields, 1 Heisk. 


571; Dunlap v. Gibbs, 4 Yerg. 94. 
Va.—Carter v. Carter, 82 Va. 624. 
W. Va.—Barr v. Clayton, 29 W. Va. 
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ent right to sue defendant in regard thereto,** for 
u person may have an interest in the subject mat- 
ter, and yet, for want of compliance with some 
requisite forms, he may not be entitled to institute 
Where plaintiff sets forth 
his title to the subject matter and to relief, he can- 
not have a decree based upon another and different 
title.8§ , The title shown may be either legal or equi- 


a suit relating to it.8* 


256, 11 SE 899; Norris v. Lemen, 28 
W. Va. 3386. 

Eng.—Parker v. Nickson, 9 Jur. 
N. S: 196, °451; Micoe v. Powell, 1 
Vern. Ch. 39, 23 Reprint 298. 

N. B.—Wright v. Wright, 31 N. B. 
476. 

And see infra § 466. 

[a] Im stockholder’s action, it 
must be alleged that plaintiff is a 
stockholder. Holton vy. New Castle 
Northern R. Co., 8 Pa. Co. 430. 

[b] Joint interest of joint plain- 
tiffs.—Where a railroad company and 
an express company join in a bill to 
compel other express companies to 
extend equal facilities of forwarding 
express matter, it is essential to show 
a joint interest of plaintiffs in the 
express business. Baltimore, etc., R. 
Co. v. Adams Express Co., 22 Fed. 
404. 

{¢] A misnomer may under this 
rule defeat the bill, as where a bill 
was filed in the name of Valentine 
R, to restrain the collection of a 
judgment alleged to be against Fred- 
erick R. Rabberman y. Hause, 89 
Tll. 209. 

{d] A widow ciaiming a child's 
share should allege that she has, as 
widow, made such election ~s the law 
authorizes, and should not claim as 
heir. Sanderson v. Sanderson, 17 
Fla. 820. 

[e] Title good against defendant. 
—It is generally sufficient to make 
out a good title as against defend- 
ant, although not against all the 
world. Salisbury v. Miller, 14 Mich. 


160. 

’ [(f] Equitable plaintiff.—Where one 
sves to use of another it is unneces- 
sary to set out title of equitable 
plaintiff. American Mfg. Co. v. S. 
Morgan Smith Co., 25 Pa. Super. 176. 

86. U. S. v. San Jacinto Tin Co., 
125° Uy S. 278, 8 SCt 850,31 L. ed. 
747; Hollomon vy. Baltimore, etc., R. 
Co., 122’ Md. 628, 633, 90 A. §44; 
Daniell Ch.’ Pr. (1st Am. ed) p 363; 
Mitford Eq. Pl. (Tyler’s ed 1890) p 
246; Story Eq. Pl. § 260. 

“Tt is a fundamental principle of 
equity pleading that, to entitle a 
party to sustain a bill, he must show 
an interest in the subject of the suit 
or a right to the thing demanded, 
and proper title to institute the suit 
concerning it; and such interest or 
right to sue shall be fully shown by 
the bill itself.”. Hollomon vy. Balti- 
more, ete., R. Co., supra. 

{a] Rule applied.—This applies 
where suit is brought by the con- 
signee of goods to restrain the imi- 
tation of the consignor’s trade-mark. 
Richards v. Butler, 62 L. T. Rep. N. 
S. 867. 

[b] Where the government is 
plaintiff it must show, like a private 
person, that it has such an interest 
in the relief sought as entitles it to 
sue therefor. U. S. v. San Jacinto 
Tin. ‘Co.,,125. U.S.» 273, 8 SCt 860,31 
L. ed. 747. 

87. Daniell Ch. Pr. (ist Am. ed) 
p 363; Shipman Eq. PI. p 195. 

{a] Rule applied.—(1) Such an 
instance of the existence of an inter- 
est without the right to sue is shown 
in the case of an executor who has 
not proved the will under which his 
authority is derived, and who there- 
fore cannot sue, although he has an 
interest in all the personal property 
of the testator. See Executors and 
Administrators [18 Cye 986]. (2) 
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So where it appears that, in order to 
complete plaintiff's title to the sub- 
ject of the suit or to the relief he 
seeks, some preliminary act is neces- 
sary to be done, the performance of 
such preliminary act, or a valid ex- 
cuse for nonperformance must be al- 
leged. Shipman Eq. Pl. p.195. (38) 
Allegations-as to the performance of 
conditions precedent are within this 
rule. Goodenow v. Curtis, 18 Mich. 
298. 

88. Langdon vy. Goddard, 14 F. 
Cas. No. 8,060, 2 Story 267; Meadors 
v. Askew, 56 Ala. 584; Crabb v. 
Thomas, 25 Ala. 212; McKinley v. 
Irvine, 13 Ala. 681; Whitney v. New 
Haven, 58 Conn. 450, 20 A 666; Moran 
v. Palmer, 13 Mich. 867. But see 
Wootten v. Burch, 2 Md. Ch. 190 
(where plaintiff by his bill asserts 
his title under a will and claims re- 
lief accordingly, and likewise states 
every fact necessary for him to re- 
cover as personal representative, un- 
der the prayer for general relief he is 
entitled to recovery as personal rep- 
resentative). 

Conformity of decree to pleadings 
and proof see infra §§ 854-861. 

8s9. Carver Cotton Gin Co. v. Bar- 
rett, 66 Ga. 526; Railroad Co. v. Ash- 
ton, .5 LegGaz (Pa.) 13. .But see 
Walker v. Williams, 80 Miss. 165 
(where jurisdiction depends on the 
character of the title then it must 
be equitable). 

90. Clark v. Bell, 2 B. Mon. (Ky.) 1. 

91. Rapier v. Gulf City Paper Co., 
64 Ala. 330; Brewster v. Cahill, 199 
Ill. 309, 65 NE 233; Wiggin v. New 
York, 9 Paige (N. Y.) 16; Cope v. 
Hastings, 183 Pa. 300, 38 A T71iT. 

{a] Possibility or probability.— 
(1) A mere possibiiity, or even prob- 
ability of a future title will not be 
sufficient to sustain a bill. Belfast 
v. Chichester, 2 Jac. & W. 439, 387 
Reprint 696; Noel v. Ward, 1 Madd. 
323,.56 Reprint 119; Sackvill v. Ayle- 
worth, 1 Vern. Ch. 105, 23 Reprint 
346; Smith v. Atty.-Gen., 1 Vern. Ch 
105 note a, 23 Reprint 346; Allan v. 
Allan, 15 Ves. Jr. 130, 33 Reprint 704; 
Daniell Ch. Pr. (1st Am. ed) p 362; 
Mitford Eq. Pl. (Tyler’s ed 1890) p 
249. (2) Where, however, a party 
has an interest, “it is perfectly im- 
material, how minute the interest 
may be; how distant the possibility 
of the possession of that minute in- 
terest: if it is a present interest.” 
Per Lord Eldon in Allan y. Allan, 
15 Ves. Jr. 130, 136, 33 Reprint 704. 

92. Ala.—Rapier v. Gulf City Pa- 
per Co., 64 Ala. 330; Martin y. Teni- 
son, 26 Ala. 738. 

Fla.—Smith v. Gauby, 43 Fla. 142, 
30 S 688. 

N. J.—Platt v. Johnson, 87 N. J. 
Eq. 408, 101 A 1035; Riley v. Hodg- 
kins, 5% IN. dn eld. 298,641. A. 10995 
Henninger vy. Heald, 51 N. J. Eq. 74, 
26 A 449, 

Pa.—Seitz v. Lafayette Tract. Co., 
5 Pa. Co. 469; Railroad Co. v. Ash- 
ton, 5 LegGaz 13. 

RAV Se oe v. Schneider, 20 Wis. 
a . 

And see supra §§ 405-411. 

{a] Sufficient allegations.—(1) An 
allegation in erdivary and concise 
language to the effect that plaintiff 
is owner in fee of property is suffi- 
cient without setting out matters of 
evidence establishing that fact. 
Tonopah Fraction Min. Co. v. Doug- 
lass, 128 Fed. 936. (2) An averment 
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table,S®> but the nature of the title must appear.®° 
An interest existing at the time the suit is brought 
must be shown.° 
must be made in accordance with the general rules 
as to certainty, positiveness, and the like.®? 
must be stated with sufficient certainty to enable 
the court to see that plaintiff has such a right as 
warrants its interference,°* and to this end it is 


Averments as to title and interest 


Title 


that a contract was made for the 
account and use of plaintiff suffi- 
ciently shows plaintiff’s right. Rail- 
road Co. vy. Ashton, 5 LegGaz (Pa.) 


13. 

{[b] Legal effect.—It is sufficient 
to state the legal effect of plaintiff’s 
claim. Riley v. Hodgkins, 57 N. J. 
Eq. 278, 41 A 1099. 

[ec] Conclusions.—(1) Mere conclu- 
sions are insufficient. Smith v. Gau- 
by, 43 Fla. 142, 30 S 683. (2) But 
where the bills state the facts and 
also the pleader’s conclusions, the 
latter will not vitiate the bill, al- 
though they are incorrect. Brady v. 
MeCosker;, &f N.Y. 214. 

[ad] Inference from exhibit.—The 
averment must be express and. not 
left to inference from an exhibit. 
Seitz v. Lafayette Tract. Co., 5 Pa. 
Co. 469. 

{e] Preémption right.—Where pre- 
emption right is claimed, every fact 
must be averred essential to the per- 
fection of the right. Martin v. Teni- 
son, 26 Ala. 738; Dunn y. Schneider, 
20 Wis. 509. 

93. U. S—Hubbard vy. Manhattan 
Trust Co., 87 Fed. 51, 30 CCA 520. 

Ala.—Eutaw Ice, etc., Co. v. Eutaw, 
pet 609; Cockrell y. Gurley, 26 Ala. 

5. 

Ill.—Rock Island State Bank vy. 
Pope, 179 Ill. A: 282. 

Ky.—Eustache y. Rodaquest, 11 
Bush 42. 

Md.—Hollander v. Central Metal, 
ete, Cos) 109 uMGinl3T, TI A 4425enS 
LRANS 1135. 

Mass.—Berry v. Friedman, 192 
Mass. 131, 78 NE 305; Seabury v. 
Metropolitan R. Co., 115 Mass. 58. 

Miss.—Cason vy. Hubbard, 38 Miss. 
35; Archer v. Jones, 26 Miss. 583. 
ON H.—Webber v. Gage, 39 N. H. 

N. J.—River Realty Co. v. Blumen- 
heim, 77 N. J. Eq. 291,78 A 675. 

[a] Rule applied.—(1) A bill al- 
leging that land is held under a re- 
striction against building must show 
such a relation to plaintiff’s title as 
to enable him to enforce the restric- 
tion. Seabury v. Metropolitan R. Co., 
115 Mass. 538. (2) When plaintiff al- 
leges a_ definite estate in property 
held under the laws of another state, 
he need not show how those laws 
vested in him such title. ~Cason vy, 
Hubbard, 388 Miss. 85; Archer v. 
Jones, 26 Miss. 583. 

{[b] Reasonable certainty under 
the circumstances of the case is all 
that is required. Henninger v. Heald, 
51 N. J. Eq. 74, 26 A 449. 

{c] Setting out explicitly.—Title 
need not be explicitly set out, if its 
nature can be fairly inferred from 
the facts stated. Webber v. Gage, 
39. N.. He-182: 

{d] Homestead.—<Assertion of title 
to an entire estate is sufficient to 
maintain the claim to a homestead 
embraced in it. Eustache y. Roda- 
quest, 11 Bush (Ky.) 42. 

[e] Judicial sale proceedings.— 
One claiming title under judicial sale 
need not set out the proceedings, as 
the maxim “Omnia rite presumun- 
tur” is applicable. Polk v. Rose, 25 
Md. 183. 89 AmD 773. 

{f] A right to particular bonds, 
under a subscription entitling the 
subscriber merely to bonds of one of 
several companies, may be shown by 
alleging a supplementary agreement 
for the bonds specified. Hubbard v. 


; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number ; 
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sometimes necessary to negative facts which would 
Usually it is necessary 
to show the derivation of tke title with certainty, 
although a general allegation of title is sufficient 
against one having himself no right. 
claiming as heirs must not merely allege that they 
are such, but must show the relationship.9* Where 
probate is not necessary to vest title under a will 
it is not essential to allege probate.°* Where plain- 
tiff claims as a substituted trustee under a will, he 
must state facts showing how the vacancy occurred 
and that he was legally appointed, and it is not suf- 
ficient to allege that he was duly appointed.®® In 
bills to enforce a chose in action a consideration 


defeat the title claimed.?4 


must be stated. 


Privity. In addition to showing that defendant 
is liable to plaintiff’s demands, or has some interest 
in the subject matter, the bill must also show that 
there is such a privity between him and plaintiff as 


gives plaintiff a right to sue him.? 


a privity existing between plaintiff and defendant, 


Manhattan Trust Co., 87 Fed. 51, 30 
CCA 520. 

94. Cavender y. Cavender, 114 U. 
S.y 464, 5" S@t' 955, 29,1). ed) +212. 
Martin vy. Tenison, 26 Ala. 738; Balti- 
more v. Coates, 85 Md. 531, 37 A 18. 
But see Brewster v. Cahill, 199 Ill. 
309, 65 NE 233 (where a bill sets 
forth the terms of an instrument so 
as to show title in plaintiff, it will 
not be presumed that there were 
other provisions in the instrument 
defeating such title). 

{a] Preémption right. — A bill 
claiming a preémption right and 
seeking to hold a subsequent patentee 
aS trustee must show that plaintiff's 
statutory time of entry had not ex- 
pired when defendant entered the 
land. Martin v. Tenison, 26 Ala. 
728. 

{[b] Adverse possession.—A bill 
claiming adverse possession to land 
condemned as a street without com- 
pensation must show that it had not 
been dedicated to public use before 
the possession began. Baltimore v. 
Coates, 85 Md. 531, 37 A 18. 


95. Colo.—Logan v. Clough, 2 
Colo. 323. 

Tll.— Miller v. Stalker, 158 Ill. 514, 
42 NE 79. 

Me.—Lovell v. Farrington, 50 Me. 
239. 

N. J.—Phillips v. Schooley, 27 N. 
J. Eq. 410. . 

N. Y.—Woo0d v. Genet, 8 Paige 137. 


Va.—Bledsoe v. Robinett, 105 Va. 
723, 54 SE 861. : 4 

[a]. Rule appiied.—(1) A bill to 
restrain a probate judge from selling 
a lot under an act to carry out a 
trust relating to a town site suffi- 
ciently shows title by alleging a con- 
veyance to plaintiff by a former pro- 
bate judge and that plaintiff is the 
owner of the legal estate. Logan v. 
Clough, 2 Colo. 323. (2) A bill al- 
leging an assignment of a mortgage 
in writing and sealed, conveying all 
the mortgagee’s right and referring 
to the assignment, is sufficient with- 
out showing that the assignment was 


acknowledged or recorded. Lovell v. 
Farrington, 50 Me. 239. 
96. Tudor v. Cambridge Water 


Works, 1 Allen (Mass.) 164; Strick- 


land y. Fitzgerald, 7 Cush. (Mass.) 
530: Winnipiseogee Lake Co. Vv. 
Young, 50 N. H. 420. , 

97, WU. “Si-Bishop’* v: “York, ’ 118 
Fed. 352. 

‘“Ala.—Tillery v. Tillery, 155 Ala. 
495, 46 S 582. 

Ga.—Arline vy. Miller, 22 Ga, 330. 
Hawaii.—Keelikolani vy. Robinson, 
2 Hawaii 436. 

W. Va.—wNorris v. Lemen, 28 W. 


Va. 336. Ode J 
And see Descent and Distribution 


$190. : 
[a] Bule-applied.—Where a bill to 
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Plaintiffs 


in the bill.4 


Matter. 
fendants to the 


not be known.’ 
[§ 420] 
Where there is 


some substantial 


remove administration of an estate 
from the probate to the chancery 
court alleged that oratrix was the 
sole heir of the decedent, being his 
daughter and only child, it suffi- 
ciently alleged that complainant was 
the decedent’s legitimate child. Til- 
lery v. Tillery, 155 Ata. 495, 46 S 582. 

98. Norris v. Norris, 63 HowPr 
(N. Y.) 319 [aff 32 Hun 175]; Champ- 
lin v. Parish, 3 Hdw. (N. Y.) 581. 

99. Cruger v. Halliday, 11 Paige 
(N. Y.) 314 [rev 3 Edw. 565]. 

1. Owen v. Moore, 14 Ala. 640; 
Woodall v. Prevatt, 45 N. C. 199; 
Anonymous, 3 N. C. 352. ; 

{a] MDlustration. — An allegation 
that plaintiff is a bona fide holder 
and transferee of a note is sufficient. 
Owen v. Moore, 14 Ala. 640. 

2. Busby v. Littlefield, 31 N. H. 
193; 1 Daniell Ch. (6th Am. ed) p 322, 

{a] Reason for rule.—‘For it is 
frequently the case that a plaintiff 
has an interest in the subject-matter 
of the suit which may be in the 
hands of a defendant, and yet, for 
want of a proper privity between 
them, the plaintiff may not be the 
person entitled to call upon the de- 
fendant to answer his demand.” 1 
Daniell] Ch. Pl. & Pr. p 323. 

[b] “The privity necessary to ex- 
ist between parties to proceedings in 
equity, is not necessarily a privity 
of contract, but such as gives the 
complainant a title to sue the de- 
fendant.” Busby v. Littlefield, 31 
Nerd L938 198: 

3. 1 Daniell Ch. Pr. (6th Am. ed) 
p 320. 

{a] Rule applied.—“Where a man 
employs another as his bailiff or 
agent, to receive his rents, the right 
to eall upon the bailiff or agent for 
an account does not depend upon the 
title of the employer to the rents, 
but to the privity existing between 
him and his bailiff or agent; the em- 
ployer may, therefore, maintain a 
bill for an account, without showing 
any title to the rents in question.” 
1 Daniell Ch. Pl. & Pr. p 320. 

4. 1 Daniell Ch. Pr. (6th Am. ed) 

321. 
rs 5. U. S.—Van Reimsdyk v. Kane, 
28 F. Cas: No. 16,871,.1 Gall. 371. 


Ala.—Sprague y. Shields, 61 Ala. 
428. 
Conn.—Crane v. Deming, 7 Conn. 


387; Jerome v. Jerome, 5 Conn. 352. 

Fla.—Smith v. Gauby, 43 Fla. 142, 
80 S 683. 

Ga.—Buntyne  v. 19 ° Ga. 
78. } 

Mich.—Wight v. Roethlisberger, 116 
Mich. 241, 74 NW 474. 

N. J.—Scott v. Gamble, 9 N. J. Ea. 
218. But compare Wheeler, etc., 
Mfg. Co. v. Filer, 52 N. J. Ea. 164, 
28 A 13 (this rule applies only to 
eases where either discovery 1S 


Stone, 
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independently of plaintiff’s title, which gives plain- 
tiff a right to maintain his suit, it is not necessary 
to state plaintiff’s title fully in the bill.3 
however, plaintiff’s right does not depend upon any 
particular privity between him and defendant, ex- 
isting independently of his general title to the thing 
claimed, there it will be necessary to show his title 


Where, 


[§ 419] 5. Relation of Defendants to Subject 
The bill must show such a relation of de- 


subject matter as to charge them 


with the liability,> or some interest in the subject 
matter which will be affected by the decree.? Merely 
alleging that certain persons are necessary parties 
to a final determination of the cause is insufficient.? 
It is not, however, essential to state with particu- 
larity the nature of defendant’s claim, as that may 


6. Injury to Plaintiff. The bill must 
show that plaintiff has sustained or will sustain 


injury by reason of the facts com- 


sought for the purpose of obtaining 
evidence, or some specific relief is 
prayed against defendant personally, 
and does not apply in a bill to fore- 
close a mortgage, which is a pro- 
ceeding in rem). 

Pa.—Darlington vy. Clemson, 41 Pa. 
Super. 309; Happersett y. Eaton, 19 
Pa. Dist. 640, 38 Pa. Co. 2. 

Tenn.—Swanson vy. Jordan, (Ch. 
A.) 52 SW 1102. 

Vt.—Porter vy. Rutland Bank, 19 
Vt. 410. 

W. Va.—Johnson Milling Co. v. 
Read, 76 W. Va. 557, 85 SE 726; Pres- 
vee v. West, 55°W. Va. 391, 47 SH 

fa] Rule applied.—When a bill 
seeks to enforce a contract by which 
one of the distributees of an estate 
assigned to plaintiff all his interest 
in the undivided assets of the estate, 
it must show that such distributee, at 
the time of the asignment, had an 
interest in the assets, and furnish 
the data from which that interest 
may be ascertained. Bogan v. Camp, 
30 Ala. 276. 

[b] Confined to the interest al- 
leged.—Where a bill is filed against 
defendants as trustees and as the 
representatives of a testator in their 
representative capacities, and the 
prayer of the bill is in conformity 
thereto, plaintiff is entitled to an ac- 
count against them only in the as- 
pect thus presented. Scott v. Gam- 
ble, 9aNe J# Was 248: 

[ec] Possession.—A bill to recover 
possession of property must show 
that it is in defendant’s possession. 
Swanson y. Jordan, (Tenn. Ch. A.) 
52 SW 1102. 

{[d] Two defendants. — A _ bill 
against two defendants which shows 
a right against one of them, but does 
not show which one has the interest 
against which the right exists is de- 


fective. Whitaker y. De Graffenreid, 
6 Ala. 303. 
6. U. S.—McClanahan v. Davis, 8 


How. 170, 12 L. ed. 1033. 
ear aha ee v. Adams, 29 Ark. 
Mich.—Emerson vy. Walker Tp., 63 
Mich. 483, 30 NW 92. 
N. Y.—Muir v. Leake, ete., Orphan 
House, 3 Barb. Ch. 477. 


N. C.—Humphreys y. Tate, 39 N. 
C. 220. 

7. Keown v. Keown, 230 Mass. 
313; 119° NEW785: 

8. Lytle v. Breckenridge, 3 J. J. 


Marsh. (Ky.) 663; Gayazzi v. Dryfoos, 
47 Mise. 15, 95 NYS 199; Hungerford 
v. Cushing, 8 Wis. 332. 

{a] Interests so far as known.— 
The pleader may state defendants’ 
interests so far as he knows them, 
and allege that he does not know the 
definite interests of the others. Hun. 
gerford v. Cushing, 8 Wis. 322. 


/ 
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plained of.° 


fraud must also be charged.?° 


set up.?? 


[§ 421] 7. Doing and Offering to Do Equity. 
In cases where the maxim, He who seeks equity must. 
do equity, applies,1® plaintiff must usually allege 
in his bill that he has done, or has offered to do, or 
is ready and willing to do, all that on his part is 


necessary to entitle him to the 


seeks;!* or he must set forth adequate reasons why 
he should be exeused from so doing,!® and a bill 
which does not contain such allegation, when this 
This offer is usually 


is requisite, is demurrable.'® 
found in bills for cancellation or 


9. U. S.—Williams vy. Hagood, 98 


U.S. 72,526) L.-ed: 513 » Grifiing. ‘Vv. 
Gibb, 2 Black 519, 17,.L. ed. 353. 
Cal.—Logan v. Hillegass, 16 Cal. 
200. 
Ind.—Jones v. Myers, 7 Blackf. 
340. 


Mass.—Hartshorn v. South Read- 
ing, 38 Allen 501. 

Mich.—Stille v. Hess, 112 Mich. 
678, 71 NW 518. 

Miss.—George v. Solomon, 71 Miss. 
168, 14 S 531; Green v. Hankinson, 


Walk. 487, 
N.. Y.—Saratoga County v. Sea- 
bury, 11 AbbNCas 461; Wilkes v. 


Wilkes, 4 Edw. 6380. 

W. Va.—Merchants’ 
fries, 21 W. Va. 504. 

Eng.—Micoe v. Powell, 1 Vern, Ch. 
39, 23 Reprint 293. 

10. Linn v. Green, 17 Fed. 407, 5 
McCrary 380. 

11. .Linn vy. Green, 17 Fed. 407, 5 
McCrary 380. 

12. Corbus v. Alaska Treadwell 
Gold-Min. Co., 99. Fed. 334 [aff 187 
U.S: 447, 23 ors 154, 47 L. ed. 253, 
187 U.-S.. 455, 23 sct 157, 47 L,. ed, 
256,187 U. S. 466, 23 SCt 161, 47 L. 
ed. 261]; Willingham v. King, 23 Fla. 
478, 2 S 851; Williams v. Mathewson, 
13-Ny H. 242, 60 A 687; Kearney v. 
Andrews, 10 N. J. Eq. 70. 

{a]. Technical terms.—It is not 
always necessary that the injury be 
characterized by technical terms. 


Bank v. Jef- 


Mott v. Mott, 49 N. J. Eq. 192, 22 Al 
997. 


13. See supra §§ 151-162. 

14. U. S—Twin Lakes Land, ete., 
Co. v. Dohner, 242 Fed. 399, 155 CCA 
175; Paton v. Northern Pac. R. Co., 
85 Fed. 8388. 

,Ala.—Coburn v. Coke, 193 Ala. 364, 
69 S 574; Peerson v. Gray, 184 Ala. 
312, 63 S 467; Keener v. Moslander, 
Wig Ala. ..539;: -b4i Si2881) eDaylor, sv: 
Dwyer, 131 Ala. 91, 32 S 509. 

Ariz. i . Havalena Min. 
Go.,F16 Ariz. 200}. 141-P 727% 

Cal.—Buena Vista Fruit, ete. Co. 
v. Tuohy, 107. Cal. 248, 40 P 386. 

Conn.—Beecher v. Beecher, 43 
Conn. 556; Johnson v. Connecticut 
Bank, 21 Conn. 148. 

95 Me. 


Me.—Loggie vy. Chandler, 
Md.—Oliver v. Palmer, 11 Gill & J. 


220, 49 A 1059. 


426. 

Nebr.—Weston y. Meyers, 45 Nebr. 
95, 63 NW 117. 

N. H.—Perry v. Carr, 41 N. H. 371. 

N. J.—Roche v. Hiss, 84 N. J. Eq. 
242, 93 A 804. 

Okl.—Gidney v. Chappell, 26 Okl. 
737, 110 P.1099; Halff v. Green, 10 
Okl. 338, 62 P 816; Collins v. Green, 
10 Okl. 244, 62. P 813. 

Tex.—Bateson v. Choate, 85 Tex. 
239, 20 SW 64; Spann y. Sterns, 18 
Tex. 556; Parker v. Poole, 12 Tex. 86; 
San Antonio, ete, R. Co. v. San An- 
tonio,,.ete., R. Co., -25..Tex. Civ, A. 


Thus it is not sufficient to charge a 
fraud simply, but some injury as the result of the 
An allegation of in- 
jury although slight in amount is, however, suffi- 
eient.11 It is not sufficient te allege injury to plain- 
tiff by general averment, but specific facts must be 


EQUITY 


relief which he 


rescission,!* spe- 


167, 60 SW 3388. 
Eng.—Godbolt v. Watts, 2 Anstr. 
548, 145 Reprint 961. 
But see Sandford v. Flint, 24 
Mich. 26 (in a bill by a mortgagor 


for relief against a foreclosure for a| 


sum larger than is due, an offer to 
redeem is not an indispensable requi- 
site, where there is no reason to be- 
lieve defendaut has been misled and 
it appears that the parties have gone 
fully into the merits. At most the 
failure to make this offer will affect 
the question of costs only). 

[a] Form of offer.—(1) The offer 
should be direct and positive, and 
not merely that the party is willing 
to pay or perform. Loggie v. Chand- 
ler) 195) Me. 220, 49. -A.1059. (2), Et 
must be absolute, to restore what 
has been received, whatever may be 
the final result of the action. Crocker 
v. Crocker, 198 Mass. 401, 84 NE 476. 

[b] Sufficiency of allegation see 
Peerson'v. Gray, 184 Ala. 312, 63 S 
467; Crocker v. Crocker, 198 Mass. 
401, 84 NE 476; Gidney v. Chappell, 
26° Okl.. 737, »110.P. 1099s Spann -v. 
Sterns, 18 Tex. 556. 

[c] Useless offer.—Where it ap- 
pears that if an offer had been made 
by plaintiff to defendant to restore 
things to their old condition, the offer 
would have been rejected, an offer is 
unnecessary. Caldwell v. Dulin, 22 
Ga. 4. 

Alleging tender see Tender [38 
Cye 166 et seq]. 

15.. Watkins v. Tuskaloosa, etc., 
Mfg... Co., 33 -Aja. 518;. -Oliver:. v. 
Palmer, 11 Gill & J. (Md.) 426; Hun- 
gerford v. Cushing, 8 Wis. 332. 

[a] MTllustrations.—(1) An allega- 
tion that no debts were incurred dis- 
penses with an offer to pay debts in- 
curred, as a condition of a reconvey- 
ance of property. Hungerford vy. 
Cushing, 8 Wis. 332. (2) A bill to 
remove cloud on title created by a 
tax deed, which alleges that no taxes 
were due upon which the land could 
be sold, need not offer to pay any 
taxes as a condition of relief. Gage 
v. Kaufman, 133 U. S. 471, 10 SCt 
406, 238 L. ed. 725. 

16. Ala.—Keener v. Moslander, 171 
Ala. 533, 54 S 881. 

N. H.—Perry vy. Carr, 41 N. H. 371. 

Okl.—Halff v. Green, 10 Okl. 
62 P 816; Collins v.:Green, 10 Okl. 
244, 62 P 813. _ 

Tex.—Spann v. Sterns, 18 Tex. 556; 
San Antonio, ete., R. Co. v. San An- 
tonio, ete, Bo Co, 25) Mex, Civ. Ax 
167, 60 SW 338. 

Eng.—Godbolt v. Watts, 2 Anstr. 
543, 145 Reprint 961. 

See also infra § 462. 

[a] General demurrer.—If a bill 
contains no offer to do equity when 
this is requisite, this defect may be 
taken advantage of on general de- 
murrer for want of equity. Perry v. 
Carr, 41 N. H. 371; Godbolt v. Watts, 
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cific performance," injunction, 7° hee against 
usury,-° and formerly in bills for an accounting.*+ 
Where the suit is to obtain relief against an inequi- 
table demand, but there is or may be something 
justly due, the bill must usually offer to pay what 
may be found to be justly due.” 
equity is not necessary unless it tends to establish 
plaintiff’s tight or is of some advantage or benefit 
to defendant,?* unless the equities of the adverse 
party are so blended and intertwined with plaintiff’s 
own case as to he inseparable from a fair and cor- 
rect statement of it,2* or where an equitable duty 
or obligation rests upon plaintiff which could not 
be enforced except for such offer.?° 
therities holding that since this maxim is not one 
of pleading but pertains only to the administration 
of the relief to be awarded, such offers are not 
necessary,”® or that at any rate mere general offers 


An offer to da 


There are au- 


2 Anstr. 543, 145 Reprint 961; Inman 
v. Wearing, 3 De G. & Sm. 729, 64 
Reprint 680. 

17. See Cancellation of Instru- 
ments § 169; Vendor and Purchaser 
[39 Cy crvoo64. 

18. See Specific Performance [36 
CyerTTod. 

19. See Injunctions [22 Cye 930]. 

20. See Usury [39 Cyc 1010, 1050]. 

21. See Accounts and Accounting 


22. Sheets v. Selden, 7 Wall. (U. 


S.)s 416,19 ,,L.. ed, 166; Bricker: y. 
Americus Mfg., etc., Co., 124 Ga. 165, 
52 SE 65; Peacock v. Terry, 9 Ga, 


137; Overton y. Stevens, 8 Mo. 622; 
Post ‘v. “Utica,.Bank, -7%.. Hill“ «Nw Y.) 


391. 
23. Barnard y. Cushman, 3:5 Ill. 
451, 455 


. 
“We understand that the maxim, 
‘that a party asking equity must 
offer to do equity,’ applies to cases 
where the equity required to be of- 
fered is one which would not be en- 
forced without the offer. Why should 
a defendant be at liberty to insist 
upon a formal offer when it can be 
of no benefit to him or to any one 
else? Under circumstances where 
such an offer would operate as a 
waiver of a forfeiture, or as a re- 
lease of any technical right, or be 
of any other advantage to the de-~ 
fendant, there is some reason in re- 
quiring it to ke made; but where the 
offer in no manner tends to establish 
the complainant’s right, and would 
be of no benefit to the defendant, we 
are of the opinion that it is unneces- 
sary.” Barnard v. Cushman, supra. 
24. Nueces Valley Irr. Co. v. Da- 
vis, (Tex. Civ. A.) 116 SW 6338, 637. 
“One party, though he sues in a 
court of equity, is neither expected 
nor required to find out, plead, and 
establish the equities of his adver- 
sary for him as a condition prece- 
dent to his recovery.’ Nueces Val- 
ley Irr. Co. v. Davis, supra. 
25. Platte Valley Milling Co. v. 
Malmsten, 79 Nebr. 730, 113 NW 229. 
26. Sanders v. Grand Lodge A. Q. 
U. W., 153 /T11. A. 7. [aff 246 TL. 555, 
92 NE 962]; Shuee v. Shuee, 100 Ind. 
477, 481; Ruppel v. Missouri Guaran- 
tee, etc., Assoc., 158 Mo. 613, 59 SW 
1000; Hay. .v.,Hay, £3 une GNe YY.) 
315; Winterson y. Hitchings, 9 Misc. 
322, 30 NYS 260. See also Thomas 
v. Beals, 154 Mass. 54, 55; 27 NB 
1004 (“The court has power to im- 
pose equitable conditions upon the 
relief granted the plaintiffs’). 
“Tt is always within the power of 
a court of equity, where its decree is 
invoked, to require as ‘the price of 
its decree,’ that the person invoking 
it shall submit to equitable terms, 
and accordingly a chancellor always 
inquires concerning the equities 
which the plaintiff must do, in order 
that he may be entitled to the relief 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number, 


supra § 252. 


5 a ' 


rr 
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will suffice.27 
fore suit is 
ability and 
Waiver. 
waived by failure to demur.2° 


Where a tender of 


The government, in a suit to set aside patents for 
land which were obtained in violation of law is not 


required to offer to refund moneys 


sons to whom the patents were issued.®° 

[§ 422] 8. Excusing Laches.*1 
face of the bill it appears that there has been un- 
reasonably long delay in instituting the suit so that 


which he seeks.” Shuee vy. Shuee, 
supra. 

27. Caldwell v. Dulin, 22 Ga. 4; 
Peak v. Peak, 228 Mo. 536, 128 SW 
981, 137 AmSR 638; Paquin vy. Milli- 
ken, 163 Mo. 79, 68 SW 417, 1092; 
Clark v. Drake, 63 Mo. 354; Whelan 
Ne prvellly, 462" Mout 565; 
Lume, 145 Mo. A. 549, 122 SW 776; 
Haydon v. St. Louis, etc., R. Co., 117 
Mo. A. 76, 93 SW 833. 

[a] Reason for rule.—‘‘Besides, it 
is questionable whether the maxim— 
one must do equity before he asks 
equity—would ... require more of 
the complainant, than an offer to let 
a decree go against him, should it 
turn out that the equity of the case 
would require a decree against him; 
as no decree can, in general, be ren- 
dered against a complainant, unless 
he has consented that one may be.” 
Caldwell v. Dulin, 22 Ga. 4, 15. 

{[b] “The better doctrine seems to 
be that under a bill (good other- 
wise) containing a general offer to 
do equity the chancellor, as the price 
of his decree, may let conscience 
have full play in doing her perfect 
work in disentangling the relations 
ot the parties, and in placing them 
where they were before as nigh as 
may be.’ Peak y. Peak, 228 Mo. 
536, 556, 128 SW 981, 137 AmSR 6388. 

28. Atlantic, ete, R. 
Co; 58 NE: (395. 

29, Twin Lakes Land, etce., Co. v. 
Dohner, 242 Fed. 399, 155 CCA 175; 
Brin v. Topp, 131 Til. A. 394; Post v. 
Liberty, 45 Mont. 1, 121 P 475. 

30,8 5. Sov... Trinidad: Coal, €tc., 
Co. 1387 U.S) 160.11 SCt 57,134 L. ed. 
640. But see U. S. v. Pratt Coal, 
ete., Co., 18 Fed. 708 (in such a case 
the government should offer to do 
equity); U. S. v. White, 17 Fed. 561, 
9 Sawy. 125 [app dism 122 U.S. 647, 
30 L. ed. 1017] (where the govern- 
ment files a bill to set aside a patent, 
on the ground that it was obtained 
upon false testimony, it should at 


least offer to return the purchase’ 


money paid by the patentee for the 
land), 

31. aches generally 
§ 211 et seq. 

Necessity for pleading laches see 


see supra 


6a. U: S.—Mackall “v. Casilear, 
137 U. S. 556, 11 SCt 178, 34 L. ed. 
776; Hoskin v. Fisher, 125 U. S. 217, 
8 SCt 834, 31 L. ed. 759; Richards v. 
Mackall, 124 U. S. 183, 8 SCt 437, 31 
L. ed. 396; Wollensak v. Reiher, 115 
We S966 SCt11137,.729 Levedy 350; 
Landsdale vy. Smith, 106 U. S. 391, 
1 SCt 350, 27 Li. ed= 219; Coddington 
v. Pensacola, etc., R. Co. 103 U. S. 
409, 26 L. ed. 400; Godden v. Kimmell, 
99 U. S. 201, 25 L. ed. 431; Marsh v. 
Whitmore, 21 Wall. 178, 22 L. ed. 
482; Harwood v. Cincinnati, etc., Air- 
ine wi Comm Ti Waller7é..21. Lered: 
558; Badger v. Badger, 2 Wall. 87, 
17 L. ed. 836 [aff 2 F. Cas. No. 718, 
® Cliff. 137]; Wagner v. Baird, 7 
How. 234, 12 L. ed. 681; Foster v. 
Callaghan, 248 Fed. 944; Wyman v. 
Bowman, 127 Fed. 257, 62 CCA 189; 
Boynton vy. Haggart, 120 Fed. 819, 
57 CCA 301 [certiorari den 191 U. S. 
573, 24 SCt 845, 48 L. ed. 307]; Hen- 
dryx v. Perkins, 114 Fed. 801, 52 CCA 
435 [certiorari den 187 U. S. 643, 23 

[21 C. J.—26] 


alleged the bill must show a continuing 
readiness to perform.?§ 


The absence of an offer to do equity.is 


Dalpine v.j 


EQUITY 


performance be- 


resorting to 
lay. 
paid by the per- | rable.%5 


Where on the 
mere generality 


SCt 843, 47 L. ed. 346]; Hubbard v. 
Manhattan Trust Co., 87 Fed. 51, 30 
CCA 520; Kelley v. Boettcher, 85 
Fed. 55, 29 CCA 14; Jories v. Perkins, 
76 Fed. 82; Richardson y. Walton, 49 
Fed. 888 [aff 61 Fed. 535, 9 CCA 604]; 
Naddo v. Bardon, 47 Fed. 782 [aff 
51 Fed. 493, 2 CCA 3885]; Galbes v. 
Girard, 46 Fed. 500; De Estrada v. 
San Felipe Land, etc., Co. 46 Fed. 
280; Wollensak v. Sargent, 33 Fed. 
840; Boyd v. Wyley, 18 Fed. 355 [aff 
124 Us S08, SaSCtr 364; 31 lL. ed. 
369]; Taylor v. Holmes, 14 Fed. 498 
[aff 127 U. S. 489, 8 SCt 1192, 32. L. 
ed. 179]; Stearns v. Page, 22 F. Cas. 


No. 138,339, 1 Story 204 [aff 7 How. 
819, 12 L. ed. 928]. 

Ala.—Fowler y. Alabama Iron, ete., 
Co., 164 Ala. 414, 51 S 3938; Haggerty 
v. Elyton Land Co., 89 Ala. 428, 7S 
651; Scruggs v. Decatur Mineral, etc., 
Co., 86 Ala..178, 5 S 440; Philippi v. 
Philippi, 61 Ala. 41. But see Pratt 
Land, ete, Co. v. McClain, 135 Ala. 
452, 33 S 185, 98 AmSR 35 (laches 
being defensive matter need not be 
negatived in a bill in equity seeking 
the cancellation of a deed). 
~ Cal.—Kleinclaus v. Dutard, 147 Cal. 
245,°81°P 516; Cahill 'vi«n San) :Fran- 
cisco City, ete., Superior Ct., 145 Cal. 
42, 78 P 467. 

Del.—Martin vy. Martin, 74 A 864. 

Ill.—Wilcoxon y. Wilcoxon, 230 Ill. 
93, 82 NE 584; Walker v. Ray, 111 
Ill. 315; Henry County v. Winnebago 
Swamp Drain. Co., 52 Ill. 299. 

Ind.—Hollinger vy. Reeme, 138 Ind. 
363, 36 NE 1114, 46 AmSR 402, 24 
LRA 46. 

Ky.—McArthur vy. Preston, 61 SW 
365, 22 KyL 1769; Hunt v. Forman, 
2 Dana 471. 

Md.—Wilson v. Willis, 131 Md. 47, 
101 A 694; Whitaker v. Coudon, 130 
Md. 234, 100 A 279; McCambridge v. 
Walraven, 88 Md. 378, 41 A 928. 

Mass.—Bay State Gas Co. v. Law- 
son, 188 Mass. 502, 74 NE 921. 

Mich.—Reynolds v. Green, 10 Mich. 
355; Campau v. Chene, 1 Mich. 400; 
McLean v. Barton, Harr. 279. 

Minn.—Sweet v. Lowry, 13i Minn. 
109, 154 NW 793. 

Mo.—Bliss v. Prichard, 67 Mo. 181; 
Keeton v. Keeton, 20 Mo. 530. 

N. J.—Olden v. Hubbard, 34 N. J. 


Hq. 85. : 
N. Y.—Bertine v. Varian, 1 Edw. 
343. 


Or.—Baillie v. Columbia Gold Min. 
COM 86 (Or ULE TP Ghee T Ie ler, 
Wills v. Nehalem Coal Co., 52 Or. 70, 
96 P 528; Neppach v. Jones, 20 Or. 
491, 26 P 569, 23 AmSR 145. 


S. C.—Kirksey v. Keith, 32 S. C. 
Har oor } 
Tex.—Walton v. Talbot, 1 Tex. 


Unrep. Cas. 511. 

W. Va.—Patrick v. Stark, 62 W. 
Va. 602, 59 SE 606; Phillips v. Piney 
Coal Co., 53 W. Va. 543, 44 SE 774, 
97 AmSR 1040; Newberger v. Wells, 
51 W. Va. 624, 42 SH 625; Jarvis v. 
Martin, 45 W. Va. 347, 31 SE 957. 

Wis.—Steinberg v.. Saltzman, 130 
Wis. 419, 110 NW 198; In re Holden, 


37 Wis. 98; Archer v. Meadows, 33 
Wis. 166; Holden v. Meadows, 31 
Wis. 284. 

{al Delay more or less than pe- 


riod of limitation.—‘“‘In a case where 
the charge of laches rests upon de- 


equity, however, 


, 
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apparently plaintiff has been guilty of laches, the 
bill must by specific averment account for and ex- 
cuse the delay.®? 
where the bill does not on its face *% and without 
inference *4 
Failure sufficiently to excuse laches, where 
such excuse is necessary, renders the bill demur- 
The allegaticus in the bill to excuse ap- 
parent laches must be of facts and circumstances,’*® 
stated with definiteness and certainty,*7 and no 


But no excuse need be alleged, 


show unreasonable de- 


of statement will suffice.*® When 
does not apply the statute of limi- 


lay only, and that delay appears on 
the face of the bill to have been 
short of the period of limitation, the 
reason of the rule of analogy ob- 
viously would require that special 
circumstances operating to destroy 
the right asserted should be brought 
forward by way of defense. Where, 
however, the bill shows a lapse of 
time in excess of the period of lim- 
itation, it would seem that special 
matters obviating the rule of analogy 
should be brought forward in the 


bill.’ Fowler v. Albama Iron, etce., 
Co., 164 Ala. 414, 420, 51 S 393. 
To same effect Woodlawn Realty, 


etc., Co. v. Hawkins, 186 Ala. 234, 65 
S 183; Sprague v. Rhodes, 4 R. I. 
301; Jarvis y. Martin, 45 W. Va. 347, 
31 SH 957. 

33. Sheldon y. Keokuk Northern 
Line. Packet Co., 8 Fed. 769, 10 Biss. 
470; Southern States F. Ins. Co. v. 
Kelley, 186 Ala. 259, 65 S 328. 

34. Sheldon vy. Keokuk Northern 
ee Packet Co., 8 Fed. 769, 10 Biss. 
35. See infra § 469; supra § 252. 
36. U. S.—Naddo vy. Bardon, 51 
Fed. 493, 2 CCA 335 [aff 47 Fed. 782]. 
Ala.—Haggerty v. Elyton Land Co., 
89 Ala. 428, 7 S 651; Scruggs v. De- 
catur Mineral, ete., Co., 86 Ala. 173, 
ae 440; Philippi v. Philippi, 61 Ala. 
Cal.—Kleinclaus vy. Dutard, 147 Cal. 

245, 250,/81, P 516. 

Ky.—Hunt v. Forman, 2 Dana 471. 

WN. J.—Olden vy. Hubbard, 34 N. J. 
Eq. 85. 

“It therefore devolves on one séek- 
ing the aid of a court of equity in a 
case of this character, where the 
complaint shows great lapse of time 
without the assertion of any claim, 
and long-continued acquiescence in 
acts hostile to the claim, to allege in 
his complaint the circumstances 
showing good faith and reasonable 
diligence on his part. The complaint 
will be construed most strongly 
against the pleader, and if circum- 
stances that might excuse the delay 
are not alleged, it will be presumed 
that they do not exist.” Kleinclaus 
v. Dutard, supra. 

[a] All the facts and circum- 
stances must be averred by full, 
clear, positive, and distinct state- 
ments. Naddo v. Bardon, 51 Fed. 493, 
2 CCA 335 [aff 47 Fed. 782]; Scruggs 
v. Decatur Mineral, etc., Co., 86 Ala. 
173, 5 S 440; Philippi v. Philippi, 61 
Ala. 41. 

37. Godden v. Kimmell, 99 U..S. 
201, 25 L. ed. 431; Marsh v. Whit- 
more, 21 Wall. (U. S.) 178, 22 L. ed. 
482; Harwood v. Cincinnati, ete., Air- 
lines: Ri Costlt Wah (U2-S.) (78; 2i 
L. ed. 558; Beaubien v. Beaubien, 23 
How. (U. S.) 190, 16 L. ed. 484; 
Stearns v. Page, 7 How. (U. S.) 819, 
12 L. ed. 928; Jones v. Perkins, 176 
Fed. 82; Naddo vy. Bardon, 51 Fed. 
4935012, COCA VS85.) [att 47 “Med. si 824 
Fisher v. Boody, 9 F. Cas. No. 4,814, 
1 Curt. 206; Fowler v. Alabama Iron, 
ete., Co., 164 Ala. 414, 420, 51 S393 
[quot Cyc]; James v. James, 55 Ala. 
525; Johnson v. Johnson, 5 Ala. 90; 
Bliss v. Prichard, 67 Mo. 181. 

38. U. S—McQuiddy v. Ware, 20 
Wall. 14, 22 L. ed. 311; Citizens’ Sav.. 
ete., Co. v. Belleville, ete., R. Co., 157 
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tations by analogy, the averment of matter to ex- 
cuse delay need not be of the degree of certainty 
and particularity that is required when the object 
is relief from the bar of such statute.*° 

Where ignorance of rights or wrongs ° 
is relied on to account for laches, this fact must be 
A general averment 
of plaintiff’s ignorance of his rights is insufficient ;*? 
he must allege why he was so long in ignorance and 
the means used to keep him so,*? that the facts could 


Ignorance. 


plainly alleged in the bill.*° 


not have been discovered by the 


diligence,*? and must acquit himself of all knowl- 
edge of facts which would put him on inquiry.** It 
is particularly necessary to allege positively and 
distinctly how and when knowledge of the matter 


first came to him.*° 


Meds -%3, 84, (CCA 577; Hubbard /v. 
Manhattan Trust Cos; 87 Fed. 51, 30 
CCA 520; Naddo vy. Bardon, 51 Fed. 
493, 2 CCA 335; London Credit Co. v. 
Arkansas Cent. R. Co., 15 Fed. 46, 5 
McCrary 23 [app dism 128 U.S. 258, 
9 SCt 107, 32 L. ed. 448]; Badger v. 
Badger, 2°F. Cas: No. 718, 2) Cliff. 
137. 

Ala.—Haggerty v. Elyton Land Co., 
89 Ala. 428, 7 S 651. 

Ill.—Stettauer v. Dwight, 54 Ill. 
A. 194. 

Oh.—Williams v. Cincinnati First 


Presb. Soc., 1 Oh. St. 478. 
Wis.—In re Holden, 37 Wis. 98; 
Archer v. Meadows, 33 Wis. 166; 


Holden v. Meadows, 31 Wis. 284. 

39. Patrick v. Stark, 
602, 59 SE 606. - 

40. Hardt v. Heidweyer, 152 U. S. 
Saget an SOt 6711, 38 ylu. fed. (oA8s 
Streight v. Junk, 59 Fed. 321, 8 CCA 
137; Alabama Coal, etc., Co. v. Gulf 
Coal, etc., Co., 171 Ala. 544, 549, 54 
Ss 685, 686 [quot Cyc]; MeLure Vv. 
Ashby, 28.S. C. Eq. 430; Newberger 
v. Wells, 51 W. Va. 624, 42 SE 625. 

Ignorance as an excuse see supra 


243. 
lay. McQuiddy v. Ware, 20 Wall. 
CUS S))143'22; a ed. 311;: Badger. av. 
Badger, 2 Wall. CUS.) SEoLial ea: 
886 [aff 2° F. Cas. No. 718, 2 Cliff. 
137]; Citizens’ Sav., etc., Co. v. Belle- 
ville, ete:, 1 R: Co., 157 Bed. 73, 84 
CCA 577; Rondon Credit Co. v. Arkan- 
sas Cent. R. Co., 15 Fed. 46, 5 Mc- 
Crary 23 [app dism 128 U. g. 258, 9 
SCt 107, 32 L. ed. 448]; Musick Cons. 
Oil Co. v. Chandler, 158 Cal. 7, 109 
P 613; Sweet v. Lowry, 131 Minn. 
109, 154 NW 793; Baillie v. Columbia 


Gold Min. Co., 86 Or. PILEE SP! 965; 
LET Pie 7: 
42. Hardt v. Heidweyer, 152 U. S. 


547, 14 SCt 671, 38 L. ed. 548; Rich- 
ards Vv. Mackall, 124 U.S: 183,-8°SCt 
437, 31 L. ed. 396; Godden v. Kim- 
mell,.-99! US: 201, 25 i. ed, 4381; 
Badger v. Badger, 2 Wall. (U. Ss.) 
87, 17 L. ed. 836; Haggerty v. Elyton 
Land Co., 89 Ala. 428,78 651; James 
v. James, 55 Ala. S35 McArthur Vv. 
Preston, 61 SW 365, 22 KyL 1769; 
Harper v. Combs, 61 W. Va. 561, 56 
SE 902; Newberger v. “Wells, 51 W. 
Va. 624, 42 SE 625. 

43. Foster v. Mansfield, ete, R. 
Coy 1467 U.cS)s8iils SCti28 436) Las ed: 
899; Redd v. Brun, 157 Fed. 190, 84 
CCA 638; Cutter v. Iowa Water Co., 
128 Fed. 505 [rev on other grounds 
140 Fed. 986, 72 CCA 680]; Alabama 
@oalliietc., Co. v. Gulf Coal: ete:;Co:, 
171 Ala. 544, 549, 54 S 685, 686 [quot 
Cyc]; Underhill v. Nelson, 1 Lea 
(Tenn.) 98. 

44. Hardt v. Heidweyer, 152 U. S. 
547, 14 SCt 671, 38 L. ed. 548; James 
v. James, 55 Ala. 525. 

45. U. S.—Hardt v. Heidweyer, 
15200. 1S: 547, V4ESCtve7t; (380. eds 
548; Richards v. Mackall, 124 U. S. 
183, 8 SCt 437, 31 L. ed. 396; Godden 
v. Kimmell, 99 U. S. 201, 25 L. ed. 
431; Marsh v. Whitmore, 21 Wall. 


62 W. Va. 


EQUITY 


forth by specific 


exercise of due 


he came to be 


(U. S.) 178, 22 L. ed. 482; McQuiddy 


v. Ware, 20 Wall. (CU. S:) 14, 22) L: 
ed. 311; Badger v. Badger, 2 Wall. 
CU. S.)) 87, 17 L. -ed.°836;° Jones v. 


Perkins, 76 Fed. 82; Naddo v. Bardon, 
47 Fed. 782 [aff 51 Fed. 493, 2 CCA 
335]. 

Ala.—Alabama Coal, etc., Co. v. 
Gulf Coal, etc., Co., 171 Ala. 544, 549, 
54 S 685, 686 [quot Cyl: Haggerty 
Vv. Elyton Land Co., 89 Ala. 428, 7S 
651; James v. James, 55 Ala. 525. 

Ill.—Stettauer v. Dwight, 54 Ill. 
A. 194, 

Ky.—McArthur vy. Preston, 61 SW 
365, 22 KyL 1769. 

Mo.—Bliss v. Prichard, 67 Mo. 181. 

S. D.—Kenny v. McKenzie, 25 S. D 
485, 127 NW 597, 49 LRANS 782. 

[a] Rule applied.—(1) It is not 
sufficient to allege that plaintiff was 
not aware of the facts upon which 
he relies until a long time after they 
occurred. Bliss v. Prichard, 67 Mo. 
181. (2) Nor that he had no knowl- 
edge of them till recently. Marsh v. 
Whitmore, 21 Wall. (U. S.) 178, 22 
L. ed. 482: McQuiddy vy. Ware, 20 
Wall. (U. $s.) 14, 22 L. ed. 311; Bad- 
ger v. Badger, ) Wall. (U. $s.) 87, 
17 L. ed. 886; Naddo v. Bardon, 47 
Fed. 782 [aff 51 Fed. 498, 2 CCA 335]. 
(3) Nor that complainant “‘supposed 
until recentiy” that a promise could 
not be enforced. Jones v. Perkins, 
76 Fed. 82. 

46. Redd v. Brun, 157 Fed. 190, 84 
CCA 638; Kessler v. Ensley Co., 123 
Fed. 546; Richardson vy. Walton, 49 
Fed. 888 [aff 61 Fed. 535, 9 CCA 604]; 
McCambridge v. Walraven, 88 Md. 
378, 41 A 928; McLean v. Barton, 
Harr. (Mich.) 279; Newberger v. 
Wells, 51 W. Va. 624, 42 SE 625. 

47. U. S.—Wollensak v. Reiher, 
115. UW. CS 596 SC 11375929" Tasted: 
350; Beaubien v. Beaubien, 23 How. 
190, 16 L. ed. 484; Stearns v. Page, 7 
How. 819, 12 L. ed. 928 [aff 22 F. 
Cas. No. 13,339, 1 Story 204], Kessler 
v.. Ensley Co., 123 Fed. 546; Hubbard 
v. Manhattan Trust Co., 87 Fed. 51, 
30 CCA 520; Leavenworth County 
v. Chicago, ’etc., Ro Coy 18 eevedt 
209, 5 McCrary 508; Fisher = v. 
Boody, 9 F. Cas. No. 4,814, 1 Curt. 
206. But see Forbes v. Oberby, 9 F. 
Cas. No. 4,928a, 4 Hughes 441 (a bill 
seeking discovery by an assignee in 
bankruptcy, and alleging a fraudu- 
lent concealment of assets, was suf- 
ficient, where it merely alleged that 
the facts known came to plaintiff’s 
knowledge ‘‘within the past year’). 
Che Se v. Johnson, 5 Ala. 

D. C.—Peck v. Haley, 21 App. 224. 
Were ——Stettauer v. Dwight, 54 Hl. A, 

Mo.—Goodson y. Goodson, 140 Mo. 


206, 41 SW 787. 
Oh.—Williams vy. Cincinnati First 
Presb. Soc., 1 Oh. St. 478. 
Tex.—Walton v. Talbot, 1 Tex. 


Unrep. Cas. 511. 
W. Va.—Newberger v. Wells, 51 
W. Va. 624, 42 SE 625. 


Fraud, mistake, etc. 
founded upon fraud, mistake, concealment, or mis- 
representation, it is necessary to allege these mat- 
ters in avoidance in the bill.4® 
cf fraud, concealment, or the like, should be set 


used to keep him in ignorance.®° 
discovery of the fraud,®? 


f 7 wag YY a 
: ne 


-¥ 


[§ 422 


Where excuse for laches is 


The particular acts 


and distinet averments, and it will 


not be sufficient to allege their occurrence in a gen- 
eral or vague way.*? 
of laches on the ground of fraud plaintiff must al- 
lege in his bill that he was ignorant of it or that it 
was concealed from him.*% 
ignorance ,was not the result of negligence and was 
without fault of his own.*9 


In seeking to avoid the effect 


He must aver that his 


He should state how 
so long ignorant, and the means 
The time of the 
what the discovery 


48. Kessler v. Ensley Co., 123 
Fed. 546; Leavenworth County v. 
Chicago, ete., “R. Co, 18 Fed. 209, 5 
McCrary 508; U. S. v. White, 17 Fed. 
561, 9 Sawy. 125; Badger v. Badger, 
2 F. Cas. No. 718, 2 Cliff. 137; Gun- 
derson y. Illinois Trust, ete., Bank, 
100 Ill. A. 461 [aff 199 Ill. 422, 65 NE 
326]; McCambridge v. Walraven, 88 
Md. ares 41 A 928. 

[a] A general allegation of ignor- 
ance of fraudulent acts at one time 
and knowledge at another is of no 
effect. London Credit Co. v. Ar- 
kansas Cent. R. Co., 15 Fed. 46, 5 
MeCrary + :23 i [app .dism- 128) 1 4S: 
258, 9 SCt 107, 32 L. ed. 448]. 
oe Hubbard v. Manhattan Trust 

O., 
v. Mansfield, ete., EA. Coe 36 Fed. 
627 [aff 146 U. S. 88, 13 sct 28, 36 
L. ed. 899]; Leavenworth County 
V.,Chicago,)etc., RB. Cos 218. hed: 
209, 5 McCrary 508; , 
White, 17 Fed. 561,. 9 Sawy. 125; 
Gunderson vy. Yllinois Trust, ete., 
Bank, 100 Ill. A. 461 [aff 199 Ill. 422, 
65 NE 326]; German Sav. Bank v. 
Des Moines Nat. Bank, 122 Iowa 737, 
98 NW_ 606. 

50. Badger v. Badger, 2 Wall. (U. 
S.) 87, 17 L. ed. 836; Jones v. Perkins, 
16 Fed. 82; Kelly Vv. Walker, 91 Ga: 
199, 17 SH 118; McArthur y. Preston, 
61 SW 365, 22 "Kyl 769. 

51. U. S.—Felix v.. Patrick, 145 
U. S. 317, 12 SCt 862, 36 L. ed. 719; 
Wollenask y. Reiher, 115 U. S. 96, 
5 SCt 1137, 29 L. ed. 350; Harwood v. 
Cincinnati, ete., Air- Line R. Co, LF 
Wall. 78, 21 Tealed: 558; Badger v. 
Badger, 2 Wall. Fy is L. ed. 836, 2 
BY CaswNo wt 8s, 2 Cliff, 137; Beaubien 
v. Beaubien, 23 How. £90. 1G Te ved. 
484; Moore v. Greene, 19 How. 69, 
15. AS [aff 17 F. Cas. No. 
9,763," 2 Curt. 202]; Redd v. Brun; 
157 Hed, 190, 84 GGA 638; Hubbard 
vy. Manhattan rust OG. 87 Fed. 51, 
30 CCA 520; London Credit Co, v. 
Arkansas Cent. R. Co., "15, Fed.) 46, 
5 McCrary 23 [app dism 128 U. Ss. 
258, 9 SCt 107, 32 L. ed. 448]; Fisher 
v. Boody, 9 F. Cas. No. 4,814,.1 Curt. 
206; Stearns v. Page, 22 F. Cas. No. 
13,339, 1 Story 204 [aft Tv How, 819, 
Lay ST peas ozo. But see Van 
Bokkelen vy. Cock, 28 F. Cas.’ No. 
16,831, 5 Sawy. 587 (bill not showing 
the time of discovery sustained upon 
demurrer). 

5 Ala. 


aye Johnson y. Johnson, 
Pir tren \ aah 3 v. Dwight, 54 Ill. A. 
Page Field y. Wilson, € B. Mon. 
Mich. — Hamilton Vv. American 
Hulled Bean Co., 143 Mich. 277, 106 
NW 781. 
Wis.—Melms v. Pabst Brewing Co., 
ge nha 153, 66 NW 518, 57 AmSR 
But see Radcliff v. Rowley, 2 Barb. 
Ch. (N. Y.) 23 (bill not showing time 
of discovery held good upon demur- 


ner): 
[a] Insufficient allegations as to 


_ For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 


87 Fed. 51, 30 CCA 520; Foster - 


weet 
— -§§ 422-494] 


was,” the means by which it was found out,>* the 
impediments which prevented its earlier discovery,°+ 
the diligence exercised,®® and all other circumstances 
requisite to bring plaintiff within the rule excusing 


his delay,°* must be stated. 


[§ 423] 9. Excusing Nonjoinder of Parties. 
Where the court is called upon to dispense with a 
party ordinarily necessary,*’ the reason for so doing 
If, however, the facts 
excusing the nonjoinder appear in the bill, it is not 
essential that they be formally alleged as an ex- 


must be stated in the bill.5 


euse.°? 
[§ 424] D. Exhibits. 


time of discovery.—(1) A statement 
that information as to the fraud had 
been recently obtained from divers 
persons is too vague and uncertain to 
excuse plaintiff's laches. Stettauer v. 
Dwight, 54 Ill. A. 194. (2) An al- 
legation that complainant was not 
advised until long after the settle- 
ment was made that a fraud had been 
practiced on him is insufficient; the 
time of acquiring such knowledge 
should be stated. Johnson y. John- 
son, 5 Ala. 90. 

52. Fisher v. Boody, 9 F. Cas. No. 
4,814, 1 Curt. 206; Stearns v. Page, 
22 EF. Cas. No. 13,339, 1 Story 204 
[aff 7 How. 819, 12 L. ed. 928]; 
Melms v. Pabst Brewing Co., 93 Wis. 
153, 66 NW 518, 57 AmSR 899. 

53. Felix v. Patrick, 145 U. S. 317, 
12 SCt 862, 36 L. ed. 719; Marsh v. 
Whitmore, 21 Wall. (U. S.) 178, 22 
L. ed. 482 faff 16 F. Cas. No, 9,122, 
1 Hask. 391]; Badger vy. Badger, 2 
Wall. (U. S.) 87, 17 L. ed. 836 [aff 


raped Casi MUNos Hi8,9 $2) cliff, 0'3 7314 
Stearns v. Page, 7 How. (U. S.) 819, 
42° i. ed. 928: )'Redd'- vs Brun; 157 


Fed. 190, 84 CCA 638; Cutter v. Iowa 
Water Co., 128 Fed. 505 [rev on other 
grounds 140 Fed. 986, 72 CCA 680]; 
Hubbard v. Manhattan Trust Co., 87 
Fed. 51, 30 CCA 520; London Credit 
Conve CArKkansas= Cent, RCo. 915 
Fed. 46, 5 McCrary 23 [app dism 128 
U. S. 258, 9 SCt 107, 32 L. ed. 448]; 
Fisher v. Boody, 9 F. Cas. No. 4,814, 
1 Curt. 206. 


54. Redd v. Brun, 157 Fed. 190, 84 
CCA 638; Bruce v. Child, 11 N. C. 
372. 


55. Felix v. Patrick, 145 U. S. 317, 
12 SCt 862, 36 L. ed. 719; Wollensak 
v. Reiher, 115 U. S. 96, 5 SCt 1137, 
29 L. ed. 350; Beaubien v. Beaubien, 
23 How. (U. S.) 190, 16 L. ed. 484; 
Stearns v. Page, 7 How. (U. S.) 819, 
fe 1s wed. 5925, pati--ce. H.. Cas.< No: 
13,339, 1 Story 204]; Redd v. Brun, 
157 Fed. 190, 84 CCA 638; Cutter v. 
Iowa Water Co., 128 Fed. 505 [rev 
on other grounds 140 Fed. 986, 72 


CCA 680]; Hubbard v. Manhattan 
Trust Co., 87 Fed. 51, 30 CCA 520; 
Foster v. Mansfield, ete., R. Co., 36 


Fed. 627 [aff 146 U. S. 88, 13 SCt 
28, 36 L. ed. 899]; Leavenworth Coun- 


LY oevelr Chicago ys éte.,, R.)5'Co:, 6 718 
Fed. 209, 5 McCrary 508; U.S. 
v. White, 17 Fed. 561, 9 Sawy. 


125; London Credit Co. v. Arkansas 
Cent. R. Co., 15 Fed. 46, 5 McCrary 
23 [app dism 128 U. S. 258, 9 SCt 
107, 32 L. ed. 448]; Fisher v. Boody, 
9 F. Cas, No. 4,814, 1 Curt. 206; 
Robertson y. Burrell, 110 Cal. 568, 
42 P 1086; Melms v. Pabst Brewing 
Co., 93 Wis. 153, 66 NW 518, 57 
AmSR 899. - 
56. Hubbard y. Manhattan Trust 
Co., 87 Fed. 51, 30 CCA 520; Johnson 
v. Johnson, 5 Ala. 90; Sweet v. Low- 
ry, 151 Minn. 109, 154 NW 793; Wal- 
ton v. Talbot, 1 Tex. Unrep. Cas. 
511. And see supra §§ 230-250. 
57. Sce supra § 298. 
58. Ark.—Porter Vv. 
Ark, 364. 
Ill.—Gilham vy. Cairns, 1 Ill. 164. 
Iowa,—Lamar Ins, Co. v. Hildreth, 


Clements, 3 


A bill must set forth a 
_ copy or aver the terms of an instrument vital to 
plaintiff’s demand.°° The method of so doing in the 
English chancery was to state in the bill the legal 


| 


EQUITY 


of demurrer,** 


55 Iowa 248, 7 NW 573. 
cat H.—Winsor v. Bailey, 55 N. H. 


; N. Y.—Dart v. Palmer, 1 Barb. Ch. 


2. 
oe C.—Martin v. McBryde, 38 N. C. 

{a] Parties numerous.—(1) Where 
the ground is that the parties are 
too numerous to join such fact must 
specifically appear (Lamar Ins. Co. 
v. Hildreth, 55 Iowa 248, 7 NW 573), 
(2) and if plaintiff belongs to the 
numerous class he must allege that 
he sues on behalf of himself and 
others in like interest (Winsor v. 
Bailey, 55 N. H. 218).. (8) As mem- 
bers of a voluntary association may 
sue on this ground, it is unnecessary 
to allege that the members suing are 
officers. Wilkinson y. Stitt, 175 Mass. 
581, 56 NE 830. 

59. Janes v. Williams, 31 Ark. 
175; Willink v. Morris Canal, etc., Co., 
4 N. J.. Ea. 377. 

60. Ulrich v. Freedman, 196 Fed. 
113; Marshall v. Turnbull, 34 Fed. 


1827; Scott v. Pilipo, 22 Hawaii 174; 


Haugan v. Chicago, 259 Ill. 249, 102 


NE 185; Bradley v. Lamb, Hard. 
(Ky.) 527. 
{a] Contract presumed oral.—If 


a contract is in writing it ought to 
be so stated in the bill, and the 
writing either exhibited or accounted 
for, but if the bill does not state 
the contract to be in writing it must 
be presumed, without any express 
statement to that effect, that it was 
only a parol contract. Bradley v. 
Lamb, Hard. (Ky.) 527. 

61. 1 Daniell Ch. Pr. p 475. 

62. Loewenstein v. Rapp, 
A. 678, 

63. U. S.—Levy v. Arredondo, 12 
Pet. 218, 9 L. ed. 1062. 

Ark.—Brodie y. Skelton, 11 Ark. 
120. 

D. C.—Whyte v. Spransy, 19 App. 
450; Whitaker v. Middle States Loan, 
etens Co:, “7, App. ne Cammack v. 
Carpenter, 3 App. 219. : 

Faw Scot y. Pilipo, 22 Hawaii 
174. 

Mass.—Clark v. Lee, 185 Mass, 223, 
70 NE 47; Flax Pond Water Co. v. 
Lynn, 9 NE 836. 

N. C.—King v. Trice, 38 N. C. 568; 
Martin v. McBryde, 38 N. C. 531. 

W. Va.—Donahue v. Rafferty, 82 W. 
Va. 535, 96 SE 935; Lamb v. Cecil, 25 
W. Va. 288. tO oe 

[a] In Maryland it is expressly 
required that documents which are 
a necessary part of a bill must be 
filed with 't.. See Beachey v. Heiple, 
130 Md. 683, 101 A 553; Henderson 
v. Harper, 127 Md. 429, 96 A 550, 
AnnCas1917C 93; Peabody v. George’s 
Creek Coal, etc, Co., 120 Md. 659, 
87 A 1097; Nagengast v. Alz, 93 
Md. 522, 49 A 333; Chappell v. Clark, 
92 Md. 98, 48 A 36 (process will not 
issue until exhibit filed); Baltimore 
v. Coates, 85: Md. 531, 37 A 18. 

[b] In Tennessee the same rule 
exists but they may be thereafter 
filed on order of the chancellor, and 
a bill is not demurrable because ex- 
hibits are not filed therewith. Carter 
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effect of the instrument, and then refer to it, the 
effect of such a reference being to give the pleader 
the benefit of the entire instrument, as if pleaded, 
but not as evidence.®t 
recognized here.®? 
and proper practice is to annex the instrument re- 
ferred to, or a copy thereof, to the bill as an ex- 
hibit,°? although a failure to do so is not a ground 
Where an instrument is distinctly 
referred to in the bill, but a copy not exhibited, and 
defendant, by his answer, admits its existence, and 
proceeds in the cause without insisting that a copy 
be filed, an objection comes too iate at the hearing.®* 
The practice of filing exhibits with the bill does not, 
however, dispense with proper averments in the 
bill itself as to the substance of such instruments.°® 


A similar practice has been 
But in this country the usual 


v. Chattanooga, (Ch. A.) 48 SW 117. 

64. Stallworth vy. Farnham, 64 Ala, 
259. See also Miller v. Baltimore 
County Marble Co., 52 Md. 642 (where 
such failure affécts only a prayer for 
an injunction, which is only a part of 
the object of the bill, a general de- 
murrer will not lie). But see Parsons | 
v. Wilkerson, 10 Mo. 713 (where a 
bill does not make an exhibit of a 
transcript of a judgment sought to 
be enjoined, it is demurrable). 

65. Trapnall v. Byrd, 22 Ark. 10. 

66. U. S.—Electrolibration Co. v. 
Jackson, 52 Fed. 7738. 

Ala.—Sprague v. Shields, 61 Ala. 
428; Little v. Snedecor, 52 Ala. 167. 

Ill.—Loomis v. Federal Union Sure- 
ty Co., 180 Ill. A. 590; Loewenstein 
v. Rapp, 67 Ill. A. 678. 

Miss.—Harvey v. Kelly, 41 Miss. 
490, 93 AmD 267, 

N. C.—King v. Trice, 38 N. C. 568; 
Martin v. McBryde, 38 N. C. 5381. 

Tenn.—Lindsay vy. Allen, 112 Tenn. 
637, 82 SW 171; Ramsey vy. Temple, 3 
Lea 252. 

Tex.—Guadalupe Co. v. Johnston, 1 
Tex. Civ. A. 713, 20 SW 833. 

“It is indeed admissible to a cer- 
tain extent, in pleading in chancery, 
to file written evidence as exhibits, 
and to refer to them as a part of 
the bill or answer, but good plead- 
ing requires that everything that 
is material to the case should be set 
forth in the pleading itself by proper 
averments. This may be done in 
general terms, and the exhibit may 
be referred to for greater certainty 
as to particular details, ‘but the 
pleading ought to contain the sub- 
stance of the case.” Harvey v. 
Kelly, 41 Miss. 490, 493, 93 AmD 
267 [quot Electrolibration Co. v. 
Jackson, 52 Fed. 773, 776]. To same 
effect Loewenstein y. Rapp, 67 Ill. A. 


678. 

{a] Material part.—A bill ought 
not ordinarily to set forth instru- 
ments in haec verba. It is only 
necessary to set forth so much 
thereof as is material to the point 
in question. Hood y. Inman, 1 Johns. 
Ghes(Ne oy) eaene 

{b] Generali terms.—A bill is not 
demurrable for uncertainty because 
it states only in general terms the 
provisions of a deed referred to in 
and made a part of the bill. Hunger- 
ford v. Cushing, 8 Wis. 332. 

{c] Legal effect misconceived.— 
‘“Bven though the pleader miscon- 
eceives the legal effect of an instru- 
ment, if the instrument is made a 
part of the bill the court will give 
such instrument the legal effect to 
which Waller 
vy. River Forest, 223, 230, 
102 NE 290. : 

[ad] In the federal court (1) in- 
struments of writing need not be 
set out in extenso in a bill, unless 
the bill shows that it is essential 
to the proper construction of the 
particular clauses complained of, and 
which are set out. United States v. 
United Shoe Mach. Co., 234 Fed, 127; 
Nevada Nickel Syndicate v. National 
Nickel Co., 86 Fed. 486. See also 


it may be entitled.” 
Z2o9re fh: 


404 [210.5] 


The rule requiring exhibits does not apply to in- 
struments pleaded incidentally and not as the foun- 
dation of the suit,°’ nor to instruments not in plain- 
but in the latter case the bill must 
set forth the excuse for not producing them.®® 
While as a matter of convenience, documents relied 
upon as eviderce to prove the allegations of 2 bil 
are usually filed therewith as exhibits, it is not 
Copies of records in 
other suits, when referred to in the bill, should be 
attached thereto, if it is desired to make them a 
part of the bill,’° and it is not sufficient merely to 
pray for liberty to refer to the records in another 
The general rule is that instruments prop- 


tiff’s control; 


necessary to so file them.°®® 


suit.“ 


Chicago Bd. of Trade y. Kansas City 
Nat. Bd. of Trade, 154 Fed. 238 (con- 
struing former federal equity rule). 
(2) But where a bill claims relief 
based on written agreements which 
are not free from ambiguity, it is 
proper to set them out in full in the 
bill, together with the construction 
placed upon them by plaintiff. Hin- 
stein y. Schnebly, 89 Fed. 540. 

67. Ark.—Trapnall v. Byrd, 
Ark. 10. 

D. C.—Whitaker v. Middle States 


22 


Loan, etc., Co., 7 App. 203. 
Ga.—Graham y. Dahlonega Gold 
Min wo. 71 Gat 296; 


Hawaii.—Scott v. Pilipo, 22 Hawaii 
174, 
Iowa.—Walkup v. Zehring, 13 Iowa 


306. 

Md.—Baltimore v. Coates,, 85 Md. 
Dede Cease LO. 

Pa.—Larzelere vy. Jones, 53 Pa. 
Super. 46. 

Va.—De Ende y. Wilkinson, 2 Patt. 
& H. 663. 

“Where deeds and conveyances 


form a part of the recitals of a case, 
or are mere matters of inducement, 
it will be sufficient to describe them 
substantially in the bill or answer; 
but when this is not done, or the case 
turns, in whole or in part, upon the 
construction to be given to an instru- 
ment of writing, the original or a 
copy, should be filed as an exhibit.” 
Whitaker v. Middle States Loan, etc., 
Cos; Tt) Apps GD. C:), 203, 207. 

68. Haight v. Burr, 19 Md; 120. 
69. Columbia Gas, ete. ~9 Cos 
Moore, 81 W. Va. 164, 93 SE 1051; 
Sult v. A. Hochstetter ‘Oil Co., 63 Ww. 

Va. 317, 61 SE 307. 

70. Ga.—Holliday v. Riordon, 12 
Ga. 417; Demere v. Scranton, 8 Ga. 43. 

Hawaii—Scott v. Pilipo, 22 Hawaii 
174. 

Mada.—Norwood Vv. Norwood, 4 Harr. 
& J. 112. 

Tenn.—Moses v. Brodie, 1 Tenn. 
Ch. 397. But see Ramsey v. Temple, 
8 Lea 252 (holding that the practice 
of making records in other cases ex- 
hibits to a bill will not be allowed, 
and that if the records of former 
eases contain any mater ial facts they 
should be stated). 

Va.—Old Dominion Iron, ete., Co. 
v. Chesapeake, ete., R. Co., Heke Va. 
166, 81 SE 108. 

[a] In Kentucky (1) it seems that 
the record of a pending suit may be 
incorporated by reference alone. 
(Daniel v. Smythe, 5 B. Mon. 347), 
(2) but that of a former suit must 


be attached as an exhibit (Carr v. 
Bob, 7 Dana 417). 

[b] Praying judicial notice.—A 
judicial record merely referred to, 


with a prayer that it be judicially 
noticed as if set out in the bill, is 
not thereby made a part thereof. 
Scott v. Pilipo, 22 Hawaii 174. 

71. Pacific R. Co. of Missouri v. 
Missouripeacy Re Cogslid Uy S355.05; 
4.SCt 5838, 28 L. ed. 498. But see 
Mason v. Jones, 16 F. Cas. ‘No. 9,240, 
1 Hayw. & H. 329 (holding that the 
record of another case may be em- 
bodied in a bill by asking that it be 
made a part thereof). 


EQUITY 


erly referred to 


thorities to 


control.”® 


72. U. S.—Byers vy. Surget, 19 
How..308, 15 Li ed) 670 [aff 23 Fr. 
Cas, No, 13,629, Hempst. 715]. 

Ala.—Clements y. Clements, 76 S 
855; Hogan v. Scott, 186 Ala. 310, 
65 S 209; Conoly v. Harrell, 182 Ala. 
243,° 62 S 511; Minter v. Mobile 
Branch Bank, 23 Ala. 762, 58 AmD 


315. 

Ark.—Stuckey v. Stephens, 115 
wk 072, 171 SW 908, AnnCas1917A 

Ga—Bolton v. Flournoy, R. M. 
Charlt. 125. 

tll.—Moore v. Titman, 33 Ill. 358; 
Bruner v. Equitable L. Assur. Soc., 
100 Ill. A. 22; Loewenstein vy. Rapp, 
67 Ill. A. 678. 

Md.—Peabody v. George’s Creek 
Coal,  ete.;; Co., 120 Md. 659, 8% A 
1097. 

Mich.—Swetland vy. Swetland, 3 
Mich. 482. 

Miss.—Carpenter v. Douglass, 104 
Miss. 74, 61 S 161, 425. 

N. J.—McMaster v. Drew, (Ch.) 68 


AED 

Va.—Thompson vy. Clark, 81 Va. 
at 76 Va. 
76 


Johnson vy. Anderson, 
W. Va.—Donahue v. Rafferty, 82 
W. Va. 535, 96 SE 935; Richardson 
v. Hbert, 61 W. Va. 5238, 56-SE 887; 


Sadler v. Taylor, 49 W. Va. 104, 38 SE 
583; Kester v. Lyon, 40 W. Va. 161, 


20 SE 9338; Bias v. Vickers, 27 W. 
Va, 456. 
[a] By demurring to an amended 


bill defendant is estopped from 
claiming that certain letters referred 
to and attached as exhibits were not 
included in the amendments. Fow- 
ler v. Fowler, 204 Ill. 82, 68 NE 414. 

73. Ala.—Piedmont Land Impr. 
Co. v.. Piedmont Fdy., ete. Co., 96 


Adar, (389, PAS: 332: 
Pettus,” 112" Ank, 


Ark.—Evans_ v. 
572, 166 SW 955: 

Fla.—Hill v. Meinhard, 39 Fla. 111, 
21 S 805. 

Ga.—Rogers v. Rogers, 78 Ga. 688, 
3 SH 451. 


Md.—Peabody v..George’s Creek 


coon etc., Co., 120. Ma... 659; 8%) A 
1097. 

Sees nea v. Belden, 55 Vt. 
27 

W. Va.—Loar v. Wilfong, 63 W. 
Va. 306, 61 SE 333; Richardson v. 
Ebert, 61 W. Va. 528, 56 SE 887; 


Grant v. Cumberland Valley Cement 
Co., 58 W..WVa:i162, 52, SE 36; Sadler 
v. Taylor, 49 W. Va. 104, 38 SE 583. 

[a] Effect of filing exhibits.—(1) 
An exhibit filed with the pleading 
becomes a part of it as if incorpo- 
rated into it. Donahue v. Rafferty, 
82 W: Va, 535,.96 SH 935. (2) Mak- 
ing an exhibit attached to a bill a 
part thereof, and praying reference 
thereto, has the same effect as though 
the facts set out in the exhibit were 
alleged in the body of the bill. HByver- 
glades Drain. League v. Napoleon B. 
Broward Drain. Dist., 253 Fed. 246 
[app dism 40 SCt 219, 64 L. ed. 220]. 
(3) In Mississippi, on demurrer. 
the court looks alone to the bill and 
cannot notice the exhibits, except so 
far as their contents are stated in 
the bill. Bggleston v. Watson, 53 


[§ 424 


and exhibited become for all pur- 


poses of pleading a part of the bill,7? and conse- 
quently on demurrer may be used in aid of a defee- 
tive statement in the bill itself,"? but there are au- 
the contrary.7°% 
not, however, consider a record or document filed 
with or referred to in a demurrer, but not made a . 
part of the bill.7* Where a bill makes general allega- 
tions, in support of which exhibits are attached, the 
allegations must be taken as qualified and limited 
by the exbibits;7® and where the exhibits conflict 
with the allegations of the bill, the exhibits will 
But on demurrer an exhibit cannot nul- 
lify an allegation which it was not offered to sup- 


The court ean- 


/ 


Miss. 339; McGowan v. McGowan, 
48 Miss. 553; Byrne v. Taylor, 46 
Miss. 95; Statham v. New York L. 
Ins. Co.,)45 Miss, 581, 7 AmR 737; 


Terry v. Jones, 44 Miss. 540. 

734%. Pomeroy v. Fullerton, 113 
Mo. 440, 21 SW 19; Tesson v. Tesson, 
11 Mo. 274 (by statute); Caton v. 
Willis, 40 N. C. 335. 

74. National Casket Co. v. Stolts, 
174 Fed. 413, 98 CCA 617; Richard- 
son y. Loree, 94 Fed. 375, 36 CCA 
301; Ortiz de Rodriguez v. Vivoni, 1 
Porto Rico Fed. 487; Lindsay v. Al- 
len, 112 Tenn. 637, 82 SW 171., And 
see infra § 452. But see Old Do- 
minion Iron, ete., Co. v. Chesapeake, 
ete., R. Co., 116 Va. 166, 81 SE 108 
(while it is an unusual and improper 
practice to file an exhibit with a de- 
murrer, where an exhibit is so filed, 
it will be considered on appeai where 
no objection was taken on the hear- 


ing). 
75. Willard v. Davis, 422 Fed. 363. 
But see Partee vy. Thomas, 11 Fed. 


769 (an imperfect document attached 
as an exhibit cannot, on demurrer, 
be considered to qualify the broad 
allegations of the bill). 

76. U. S.—Shackleton v. Baggaley, 
UO Med. 957,695) COAL S05. 

Ark.—Murrey v. Little Rock Cham- 
ber of Commerce, 135 Ark. 38, 204 
SW 604; Blasingame y. Loudermilk, 
132 Ark. 542, 201 SW 807; Swift v. 
Erwin, 104 Ark. 459, 148 SW _ 267, 
AnnCas1914C 363; Cox v. Smith, 99 
Ark. 218, 138 SW 978; American 
Freehold Land Mortg. Co. v. Me- 
Manus, 68 Ark. 263, 58 SW 250; Beav- 
ers v. Baucum, 33 Ark. 722; Buckner 
v. Davis, 29 Ark. 444. Compare Hol- 
man vy. Patterson, 29 Ark. 357. 

Tll.—Price v. Solberg, 269 Ill. 459, 
109 NE 1024; Dempster v. Lansingh, 


244 Ill. 402, 91 NE 488; Wagner v. 
Maynard, 64 Ill. A. 239; New York 
30- SET RAS 


Nat. Park Bank vy. Halle; 
aly! 


Ind.—Briggs v. Fleming, 112 Ind. 
313, 14 NE 86. 
Md.—Ridgely v. Wilmer, 97 Md. 


725, 55 A 488, 

Miss.—Moss Point Lumber Co. v. 
Harrison Co., 89 Miss. 448, 42.S 290, 
8738; Harper v. Hill, 35 Miss. 63. 

N. J.—Schuler v. Southern Iron, 
etes! Colts Nowdi Hd.2'60, 975 JA 1552, 

Va.—Rolier v. Murray, 107 Va. 527, 
59 SE: 421. 

W. Va.—Donahue y. Rafferty, 82 
W. Va. 535, 96 SH 935; Freeman v. 
Carnegie Natural Gas Co., 74 W. Va. 
83, 81 SE 572; Atlantic Terra Cotta 
Co. v. Moore Constr. Co., 73 W. Va. 


449, 80 SE 924; Board of Education | 


vi Berry, 62) W,! Va,.4388-759) SH) 169, 
125 AmSR 975; Richardson v. Ebert, 
61 W. Va. 528, 56 SE 887; Lockhead 
v. Berkeley Springs Waterworks, etc., 
Cos, 40 Wii *Va0.553, 21S 1037. 


“In suits in chancery, the exhibits 


which are the foundation of the ac- 
tion become a part of the record, and 
will control the averments of the 
complaint and the nature of the cause 
of action, All other allegations in 
the complaint are matters which are 
only explanatory of the cause of ac- 
tion which is founded upon such ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


/ 
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ig 


§§ 424-425] 


port, whatever may be its effect upon the final hear- 
ing of the cause.’7 Repugnancy between the bill 
and an exhibit annexed as a part thereof will render 


the bill subject to demurrer.*® 
[§ 425] 
Allegations. 


hibits.” Cox v. Smith, 99 Ark. 218, 
222, 138 SW 978, 

[a] Unnecessary statements, — 
Where a statement of a supposed fact 
is unnecessarily in an exhibit, and 
“the bill contains an averment that 
the fact is otherwise, upon demur- 
_Yrer the averment in the bill is to 
be taken as true. Grace y. Oakland 
Bldg. Assoc., 63 Ill. A. 339 [rev on 


Sino] grounds 166 Ill. 637, 46 NE 
‘77. Donahue y. Rafferty, 82 W. 


Va. 535, 96 SE 935, 

78. Barrett vy. Central Bldg., etc., 
Assoc., 130 Ala. 294, 30 S 347; Little 
v. Snedecor, 52 Ala. 167. See also 
Ellis. v. Crawson, 147 Ala, 294, 41 S 
942 (holding bill and exhibit not 
repugnant). 

79. See supra § 374. 

80. Cal.—wNevada County, ete. 
Canal Co. v. Kidd, 37 Cal. 282; Green 
aes aa ae 8 Cal.. A. 160, 96 P 
382. 

H Fla.—H. W. Metcalfe Co. v. Orange 
County, 56 Fla. 829, 47 S 363. 

Ill—Mahler y. Sanche, 121 Ill. A. 
247 (rev on other grounds 223 Ill. 
136, 79 NE 9). 

Md.—Bierly v. Staley, 5 Gill & J. 
432, 25 AmD 303. 

Mich.—Wight v. Roethlisberger, 
116 Mich. 241, 74 NW 474. 

Pa.—Consolidated Oil-Well Packer 
Co. v. Jarecki Mfg. Co., 128 Pa. 421, 
18 A 348. 

(Ch. 


Tenn.—Royal 
A.) 46 SW 1022. 

W. Va.—Pethtel v. McCullough, 49 
W. Va. 520, 39 SE 199; Moore v. Har- 
per, 27: -W. Va. 362. 

[a] A prayer cannot aid a defec- 
tive pleading, but in a case where 
there are two causes of action it may 
be consulted with a view to ascer- 
taining the kind of relief which is 
intended. Nevada County, etc., Canal 
Go. v.. Kidd, 37 ‘Call 282; Greeny. 
Thornton, 8 Cal. A. 160, 96 P 382. 


v. Thompson, 


81. See Pleading [31 Cyc 78 et 
seq]. 

g2. ‘U. S—Fisher v. Graves, 80 
Fed. 590; Foreman y. Bigelow, 9 F. 
Cas. No. 4,934, 4 Cliff. 508. 

Ala.—Frederick v. Hartley, 79 S 
$81; Davies v. Simpson, 79 S 48; 


Bernheimer v. Gray, 78 S840; Cull- 
man Property Co. v. H. H. Hitt Lum- 
ber Co., 77 S 574; Schloss v. Bright- 
man, 195 Ala. 540, 70 S 670; Cannon 
v. Birmingham Trust, ete, Co. 194 
Ala. 469, 69 S 934; Zeigler v. Zeigler, 
180 Ala. 246, 60 S 810; Randolph‘ v. 
Vails, 180 Ala. 82, 60 S 159; Harton 
v.. Ensien, 176 Ala...77, 57. S 723; 
Pucket v. Pucket, 174 Ala. 315, 56 S 
585; Lewis v. Mohr, 97 Ala. 366, 11 
S 765; Birmingham Warehouse, etc., 
Go. v. Elyton Land Co., 93 Ala. 549, 
9 S 235; Jones v. Latham, 70 Ala. 164; 
Rapier v. Gulf City Paper Co., 64 Ala. 
330; Tate v. Evans, 54 Ala. 16; Win- 
ter v. Quarles, 43 Ala. 692; Stubbs 
v. Leavitt, 30 otis 852; Lockard v. 
Hockard, 16 Ala. 423. 

er Fla.—Phifer v. Abbott, 73 Fla. 402, 
44 § 488: Moseley v. Taylor, 68 Fla. 
294, 67 S 95; Merrill-Stevens Co. v. 
Durkee, 62 Fla. 549, 57 S 428; Miami 
vy. Shutts, 59 Fla. 462, 51 S 929; Mur- 
rell v. Peterson, 57 Fla. 480, 49 S 
31; McClinton v. Chapin, 54 Fla. 510, 
45 S 35, 14 AnnCas 365; Lindsley v. 
Mcliver, 51 Fla. 463, 40 S 619; Dur; 
ham v. Edwards, 50 Fla. 495, 38 S$ 
926: Barco v. Doyle, 50 Fla. 488, 39 
S 103; Pinney v. Pinney, 46 Fla. 
559, 35 S 95; Stockton v. Jackson- 


E. Construction and Conclusiveness of 

While it is true that pleadings are 
not construed in equity with so high a degree of 
technicality as at law,’ and that the court looks 
to the entire substance of the bill to determine its 
nature and effect,®° nevertheless the legal rule ** 


EQUITY 


[21C.J.] 405 


that a pleading will be construed as against the 
pleader,*? that is, if the statements in the pleading 
are ambiguous, equivocal, or uncertain, that con- 


struction is to be adopted which is most unfavor- 


897. 

Ga.—Baggett v. Edwards, 126 Ga. 
463, 55 SE 250; Marshall v. Draw- 
horn, 2% Gao 2v5: } 

Ill.—Ayres v. Chicago, 239 Ill. 237, 
87 NE 1073; Brewster v. Cahill, 199 
Til, 309, 65 NE 233; Lawrence v. 
Traner, 136 Ill. 474,27 NE 197; Peipho 
v. Peipho, 88 Ill. 488;: Dunham vy. 
Hyde Park, 75 Ill. 871; Iles v. Heid- 
enreich, 201 Ill. A. 619; Wallach v. 
Billings, 195 Ill. A. 605, 619; Con- 
solidated Stanley Min., etc., Co. y. 
Loeber, 96 Ill. A. 128. 

Mass.—Eldredge v. Mutual L. Ins. 


Co., 217 Mass. 444, 105 NE 361; 
Bowker v. Torrey, 211 Mass. 282, 
97 NE 770. 


N. J.—Colonial Bldg., etc., Assoc. 
Vv. Griffin, 85 N. J. Hg.)-455,.96 A 901: 

Pa.—Reynolds y. Craft, 38 Pa. 
Super. 46. 

Vt.—Boutwell v. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCas1918 
A 726; Blondin v. McArthur, 84 Vt. 
516, 80 A 663; Quinn v. Valiquette, 
gas 434, 443, 68 A 515, 14 LRANS 

Fng.—Foss v. Harbottle, 2 Hare 
461, 24 HngCh 461, 67 Reprint 189; 
Simpson v. Fogo, 1 Johns. & H. 23, 
70 Reprint 644; Columbine v. Chi- 
chester, 2 Phil. 27, 22 EngCh 27, 41 
Reprint 851; Smith v. Small, 14 Sim. 
119, 37 EngCh’' 119, 60 Reprint 302. 

But see Sprague vy. Rhodes, 4 R. I. 
301 (in construing a bill upon de- 
murrer for want of equity, the court 
is not at liberty to infer from facts 
stated in the bill facts unfavorable 
to plaintiff's right to relief, if indeed 
it is not bound to make, as in case 
of a demurrer to evidence at law, 
every reasonable intendment in his 
favor). 

“The rule for the construction of 
equity pleadings is, that their lan- 
guage is to be understood according 
to its natural import in connection 
with the subject-matter; that in 
equipoise, the construction is to be 
against the pleader; and that no in- 
tendments are to be made in favor 
of the pleader that do not naturally 
result from the facts. alleged.” 
Quinn vy. Valiquette, supra [quot 
Boutwell v. Champlain Realty Co., 
89 Vt. 80, 86, 94 A 108, AnnCas1918A 
726). 

[a] Rule applied.—(1) Where a 
bill seeking reformation of an instru- 
ment expressly avers mistake only 
of complainant, the court will not 
infer, in order to uphold the bill as 
against a demurrer, that complain- 
ant intended to allege a mutual mis- 
take. Kant vy. Atlanta, etc, R. Co. 
1139 Alay 48) 6695S 598. (2), If a; pill 
states an amount as from a sum 
stated to another sum_ stated, the 
amount least favorable _ to the 
pleader will be adopted. Miller Vv. 
Bates, 35 Ala. 580. (3) Allegations 
of fraud contained in a bill of com- 
plaint are ‘to be construed most 
strongly against the pleader. Wand- 
schneider v. Wandschneider, 282 Ill. 
286, 118 NE 486. : f 

[b] Every presumption is against 
the bill on demurrer. Moseley v. 
Taylor, 68 Fla. 294, 67 S 95; Miami 
v. Shutts, 59 Fla. 462, 51 S 929; Mur- 
rell v. Peterson, 57 Fla. 480, 49 S 
31; Durham vy. Edwards, 50 Fla. 495, 
88 S 926. ; 

[ec] Facts not stated will be as- 
sumed not to exist, Mathewson v. 
Clarké, 6 How. (U. S.) 122, 12 Ei 


able to the party pleading,* is still applied as to 
bills in equity in a very large number of decisions. 
When the sufficieney of a bill is tested by demurrer, 
its language should, however, be given a fair and 
reasonabie interpretation, and hypercriticism should 
not be indulged in.’ 
j Ville Nat. Bank, 45 Fla. 590, 34 S 


Where a bill is not demurred 


ed. 370; Cullman Property Co. v. H. 
H. Hitt Lumber Co., (Ala.) 77 S 574; 
Randolph y. Vails, 180 Ala. 82, 60 S 
159; Birmingham vy. Abernathy, 178 
Ala, 221, 59 S 180; Birmingham v. 
Wills, 178 Ala. 198, 59 S 173, AnnCas 
1915B 746; Lucas v. Oliver, 34 Ala. 
626; Cockrell v. Gurley, 26 Ala. 405; 
Holman y. Patterson, 29 ‘Ark. 357. 
And see supra § 404. 

83. U. S—Du Pont v. 
238 Fed. 755, 151 CCA 605. 

Ala.—Norton v. Randolph, 176 Ala. 
381, 58 S 283, 40 LRANS 129; Boze- 
man v. Sun Ins. Co., 170 Ala. 378, 54 
Pere Bercy v. Lavretta, 63. Ala. 

Del.—Hopper y. Fesler Sales Co., 


99 A 82. 

Fla.—Hull v. Burr, 58 Wla, 432, 
50 S 754;, Barco v. Doyle, 50 Fla. 
488, 39 S 103. 

Pace vin iets v. Wright, 21 Ill; AY 
A emesis ae v. Carroll, 46 Md. 

N. J.—Schuler v. Scuthern Iron, 
ete:, "Co. TENS. Hg, 60, Tos Ar 552: 

Oh.—Williams vy. Cincinnati First 
Presb. Soc., 1 Oh. St. 478. 

Eng.—Simpson y. Fogo, 1 Johns. & 
H. 23, 70 Reprint 644. 

“While pleadings are not construed 
in equity with so high a degree of 
technicality as at law, still the rule 
nevertheless prevails, even in equity, 
that where allegations are equivocal 
they will be construed most strongly 
against the ‘pleader.” Du ‘Pont. v: 
Sees 238 Hed. 755, 758, 151 CCA 

[a] Rule applied.—Where, on the 
face of a bill to enforce a contract, 
it appears to be doubtful whether at 
the time it was made the parties 
were capabie of contracting with 
each other, the court will intend that 
it was made at a time when the 
parties were not capable of contract- 
ing with each other. Reel v. Overall, 
39 Ala. 138. 

[b] Inconsistent statements.— 
Where the bill contains inconsistent 
statements defendant is ‘entitled 
upon demurrer to adopt that which 
is most against plaintiff. Vernon v. 
Vernon, 2 Myl. & C. 145, 14 EngCh 
145, 40 Reprint 596. 

[ec] Reason for rule.—It is a fair 
presumption that the pleader has 
stated his case as favorably to him- 
self as the facts will warrant. 
Ziegler v. Ziegler, 180 Ala. 246, 60 S 
810; Birmingham vy. Abernathy, 178 
Ala. 221, 59 S 180; Birmingham vy: 
Walle ei se Ala, lose toon tien oe 
AnnCas1915B 746; Fowler v. Ala- 
bama Iron, etc., Co., 164 Ala. 414, 51 
S 393; Rapier v. Gulf City Paper 
Co., 64 Ala. 330; Reynolds ‘v. Craft, 
38 Pa. Super. 46. 

84. Ziegler v. Ziegler, 180 Ala. 246, 
60 S 810; Harris v. Knickerbacker, 
5 Wend. (N. Y.) 638. See also Wood- 
ward v. State, 173 Ala. 713, 55 S 
506 (in which it is said: ‘In passing 
upon the equity of a bill, its equity 


Gardiner, 


will be sustained, if the facts, 
whether well or poorly pleaded, 
make out a case for equitable re- 
lief’’). 

fa] Illustration.—In a bill for 
specific performance, a_ statement 


that defendant took possession under 
the contract is equivalent in legal 
effect to a statement that plaintiff 
gave possession. Harris v. Knicker- 
backer, 5 Wend. (N. Y.) 638. 


406 [210.J.] 


to, after final decree, all fair intendments should be 
indulged in favor of the sufficiency of the plead- 
And when the existence of a speedy and 
adequate remedy at law is first relied on at the hear- 
ing, a bill will be construed more liberally than if 
the point had been raised by demurrer.*® 
legal rule has been either entirely abrogated or 
greatly relaxed in many, jurisdictions as the result 
And apart from any ex- 
press provisions on the subject, there is apparently, 
at this day, a disposition on the part of the courts 


ing.®5 


of express provisions.** 


to apply the rule less rigidly.’s 


Effect of averments and conclusions. 
plaintiff is bound and concluded by his averments,*? 
but where an allegation of a fact in a bill is not ad- 
mitted by the answer he is not concluded thereby,°° 


85. Bowen v. Grace, 64 Fla. 28, 
59 S 563; Hill v. Hill, 62 Fla. 493, 56 
S 941, 39 LRANS 1117; Kirton v. At- 
lantic Coast! Line R. Co., 57 Fila. 
87, 49 S 1024. 


86. Zimmerman vy. Carpenter, 84 
Fed. 747. See also supra § 147. 
87. See statutory provisions and 


court rules. See also Pleading [31 
Cye 79 et seq]: 

{a] In Tennessee, (1) every rea- 
sonable presumption is made by the 
court in favor of the bill. Green 
v. Knoxville Banking, etc., Co., 133 
Tenn. 609, 182 SW 244; Adams: v. 
Chattanooga Co., 128 Tenn. 505, 161 
SW 1131; State v. Kentucky Standard 
Oil Co., 120 Tenn. 86, 110 SW 565; 
Wells v. Collins, 11 Lea 213; Ander- 
son v. Mullenix, 5. Lea 287; Kerr v. 
Kerr, 3 Lea 224; Hobbs v. Memphis, 
ete... Rit OO,, 19) Heisk:, 873, -12. Heisk. 
526; Thompson y. Paul, 8 Humphr. 
114; Lincoln v. Purcell, 2 Head 143, 
73 AmD 196; Condon vy. Knoxville, 


etes (R. Co.;) (Chi A.)i85 SW A813 
Trafford v. Wilkinson, 3 Tenn. Ch. 
449. (2) No presumption can be in- 


dulged on demurrer in favor of a 
bill which shows an obviously stale 


demand. French y. Dickey, 3 Tenn. 
Ch. 302. 

gs. U. S. v. United Shoe Mach. 
Co., 234 Fed. 127. 


“Nor does the old rule, that ‘every 
intendment is against the pleader, 
and therefore the pleadings must be 
strictly construed against him,’ gov- 
ern the courts at this day; but, 
on the contrary, the courts now 
recognize the fact that it is of more 
importance to determine issues than 
pleadings, provided, of course, the 
facts alleged in the complaint entitle 
the plaintiff to the relief sought.” 
U. S. v. United Shoe Mach. Co., 234 
Fed. 127, 1387. 

89. U. S—Brooks vy. Laurent, 98 
Fed. 647, 39 CCA 201. 

Ala.—Nichols vy. Nichols, 192 Ala. 
206, 68 S 186. 

Fla.—McClinton v. Chapin, 54 Fla. 
510, 45 S 35, 14 AnnCas 365; Winn 
v. Strickland, 34 Fla. 610, 16 S 606. 

Ill.—Bowman vy. Ash, 143 ill. 649, 
32 NE 486. 

Ind.—Townsend vy. McIntosh, 14 
Ind 57: 

Iowa.—Dickson y. Chorn, 6 Iowa 
19, 71 AmD 382, 

But see Cloud v. Calhoun, 31 S. C. 
Kq. 358 (a plaintiff who alleged thata 
deed was executed the day of its date 
may be permitted to show that it was 
executed on a different day); Thomp- 
son v. Thompson, (Tenn. Ch. A.) 
54 SW 145 (a party is:not concluded 
by an allegation of a levy of execu- 
tion, where it was either nominal or 
not legal, or was afterward aban- 
doned); Frazer v. Bevill, 11 Gratt. 
(52 Va.) 9 (queere, whether a party 
may set up, in a second suit, pre- 
tensions inconsistent with the allega- 
tions of his bill and his pretensions 
in his first suit). 

[a] Zllustration—Where a _ bill 
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The strict 


[§ 426] F. 


Double Aspect.°* 


nor is he bound by the statement of a fact with 
which he is presumably unacquainted, if defendant 
does not rely on such fact in his answer.*+ 
is not precluded, by an averment in the bill, which 
defendant denies the truth of, and which is un- 
proved, from recovering upon other substantive and 
sufficient averments 
incorrect conclusion drawn by plaintiff from facts 
which are stated is not binding upon him.°*? 


And he 


which are established.9? An 


Repugnancy and Pleading with 
A bill where the facts are not, 


doubtful must not be repugnant or inconsistent 


In general 


states that a “pretended decree” 
was entered by a certain court, and 
no evidence in regard to the decree 
is introduced, the allegation consti- 
tutes an admission that a valid de- 
eree was entered. Bowman y. Ash, 
143 Ill. 649, 32 NE 486. 

{b] A parol contract, in relation 
to lands, if set out in the bill, has 
the same effect, as against plaintiff, 
as if it had been made in writing. 
Aiken v. Ferry,.1 F. Cas. No. 112, 
6 Sawy. 79. 


[c] Amendment.—Where an aver- 
ment is made by mistake which 
plaintiff wishes to escape, he must 


amend before hearing. Prevost v. 
Gratz, 19 F. Cas. No. 11,407, 3 Wash. 
C. C. 484 [rev on other grounds 6 
Wheat, 481, 5 L. ed. 311]. 

90. Thompson vw Thompson, 
(Tenn. Ch. A.) 54 SW 145. 

91. Wright v. Miller, 1 Sandf. Ch. 
103 [rev on other grounds 4 Barb. 
600 (rev on other: grounds 8 N. Y. 
9)]; Wiley v..Mahood, 10 W. Va. 206. 

92. Cowen v. Adams, 80 Fed. 448, 
25 CCA 547 [reh den 78 Fed. 536, 24 
CCA i198, and aff Adams v. Cowen, 
174 U. S. 800, 19 SCt 873, 43 L. ed. 
1188, 177 U. S. 471, 20 SCt 668, 44 
L. ed. 851). 

93. McMillan vy. James, 105 Ill. 


194; Allen v. Woodruff, 96 Ill. 11; 
Brady v. McCosker, 1 N. Y. 214, 
ows A. Cas. 480 [aff 1 Barb. Ch. 
29]. 
94. Double relief see infra § 433. 
95. U. S.—wWestern Extracting Co. 


Le aA ona 234 Fed. 229, 148 CCA 


Ala.—Brooks v. Lowenstein, 124 
Ala. 158, 27 S 520; Friedman y. Fen- 
nell, 94 Ala. 570, 10 S 649. 

Fla.—Durham v. Edwards, 50 Ala. 
495, 38 S 926; Bridger y. Thrasher, 22 
Fla, 383. 

Ga.—Howell v. Rome Grocery Co., 
102 Ga. 174, 29 SE 178. 

Hawaii.—Sumner__y. 
Hawaii 391. 

Tll.— Hill v. Spencer, 196 Ill. 65, 63 
ne 614; Falor v. Doubet, 164 Ill. A. 

Mich.—Gragg ov. Maynard, 164 
Mich. 535, 129 NW 723; Mundy v. 
Foster, 31 Mich. 318. 
ae J.—Leonard v, Cook, (Ch.) 20 A 


Pa.—Hoopes, etc., Co. v. Ebel, 16 
Pa. Dist. 2771. 

Tenn.—Masson vy. 
Baxt. 290. ; 

Tex.—Rowe v. Horton, 65 Tex. 89. 


Jones, 22 


Anderson, 3 


a ai kg vy. Connors, 4 Wis. 
[al Averments held inconsistent, 


—(1) Allegations that a conveyance 
is fraudulent and another that it is 
a general assignment. Beddow v. 
Sheppard, 118 Ala. 474, 23 S 662. 
(2) That an insane person had a 
regular guardian and that in a par- 
tition proceeding another person was 
“duly” and “legally” appointed guar- 
dian ad litem for such insane person. 
Union. Bank, etce., Co. vy. Powell, 


within itself, either in its allegations,®® or in the 
objects sought to be attained thereby.°® 
consistent charges may be made in order to obtain 
discovery, as they are merely ancillary and not the 


But in- 


(Ala.) 53 S 808. (3) Undue influence 
by defendant and mental incapacity 
of complainant. Sumner y. Jones, 22 
Hawaii 391. : 

[b] Averments held not inccen- 
sistent.—A bill to cancel a deed from 
decedent alleging that it was with- 
out consideration and never deliv- 
ered, that defendant in some way 
procured possession of it after ’de- 
cedent’s death, and that it was ob- 
tained by fraud and undue influence 
exercised by defendant over decedent 
is not inconsistent. Gragg v. May- 
nard, 164 Mich. 535, 129 NW 728. 

[c] Alternative averment.—(1) A 
decree pro confesso cannot be ren- 
dered on a ereditor’s bill, alleging 
on ‘belief that the title to lands 
sought to be subjected is in A, but 
if not in him, then that it is in B. 
Spears v. Cheatham, 44 Miss. 64. (2) 
A bill praying for the return of 
money by the trustee of a bankrupt, 
which alleges that the transaction by 
the bankrupt amounted either to a 
preference or a fraudulent payment, 
is not inconsistent. Wright v. 
Skinner, 136 Fed. 694. 

{d] Extent of inconsistency.—A. 
bill will not-be held bad for repug- 
nancy, unless the allegations are so 
inconsistent as to exclude evidence 
that both are true. Howell v. Mer- 
rill, 30 Mich. 282. 

[e] Specific facts alleged in the 
bill will control general averments 
which are in themselves mere con- 
clusions or inferences. Connor vy. 
Capac Wis. 112. 


S.—Williams v. Jackson, 


107 U. 8. 478, 2 SCt 814, 27 L. ed. 
Ala.—Neal vy. Williams, 168 Ala. 
310, 53 S 94; Micou vy. Ashurst, 55 
Ala. 607. 
Towa.—Hogueland y. Arts, 113 


Towa 634, 85 NW 818. 


Mass.—Downey vy. Laney, 178 
Mass. 465, 59 NE 1015. 
Mo.—Pensenneau vy. Pensenneau, 


22 Mo, 27. 
N. J.—Emans y. Emans, 14 N. J. 
Eq. 114. 
N. Y.—Lloyd v. Brewster, 4 Paige 
537, 27 AmD 88. 
NEUE 


N. C.—Rankin vy. 
169. 

Pa.—Fitzpatrick y. Engard, 4 Pa. 
Dist. 388. 

R. I.—Keyes v. Ketrick, 25 R. I. 
468, 56 A 770. 

Tenn.—Montlake Coal Co. v. Chat- 
rau age Co., 137 Tenn. 440, 198 SW 

[a] Rule applied.—(1) One can- 
not seek to enforce an equity under 
an instrument, and as an alterna- 
tive ask to have it anulled. Shields 
v. Barrow, 17 How. (U.-S.) 130, 15 
L, ed... 158: St.. Louis, sete.,  R.vCo. we 
Terre Haute, ete, R. Co.;'33 Fed. 
440; Walthall v. Rives, 34 Ala. 91; 
Lamon v. McKee, 18 D. C. 446; 
Rankin v. Jones, 55 N. C. 169; Bynum 
v. Ewart, 90 Tenn. 655, 18 SW 394. 
(2) Plaintiff may not ask for the 


Jones, 55 


For later cases, developments and changes in the !aw see cumulative Annotations, same title, page and note number 
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§ 426] 


basis of relief.97 


_ alternative, so that the court may 


execution of a trust, and in the 
alternative for partition. Pensen- 
neau v. Pensenneau, 22 Mo. 27. (3) 
Neither can he ask to have a mort- 
gage declared void and in the alter- 
native to redeem. Tatum y. Walker, 
77 Ala. 563. (4) Plaintiff may allege 
full payment and offer to pay any 
balance that may be found due. 
Fields v. Helms, 70 Ala. 460. (5) 
One may not ask-in the alternative 
that a conveyance be set aside or 
treated as a general assignment. 
Brooks v. Lowenstein, 124 Ala. 158, 
27 S 520; Heyer. v. Bromberg, 74 Ala. 
524; Moog v. Talcott, 72 Ala. 210; 
Lehman v. Meyer, 67 Ala. 396 [overr 
Crawford v. Kirksey, 50 Ala. 590]. 
(6) One cannot ask to set aside a 
decree for fraud or to correct errors 
therein. Cella v. Brown, 144 Fed. 
742, 75 CCA 608 [certiorari den 202 
U.S. 620, 26 SCt 766, 50 L. ed. 1174]; 
Watts vy. Frazer, 80 Ala. 186; Gor- 
don v.-Ross, 63 Ala. 363. (7) A bill 
seeking relief both by way of the 


| recission’ of a contract and by way 


of the reformation of the same con- 
tract and enforcement of one of its 
provisions is repugnant. Montlake 
Coal Co. v. Chattanooga Co., 137 Tenn. 
440, 193 SW 1057. (8) In a suit to 
set aside a conveyance as fraudu- 
lent, prayers for the proceeds of the 
sale of the property and also ask- 
ing that the conveyance be set aside 
and title to the property vested in 
complainant are repugnant. Chis- 
holm v. Wallace, 146 Ala. 683, 40 S 
219. (9) A bill may be properly 
framed with a double aspect for the 
reformation of a written contract, or, 
if that cannot be allowed, for can- 
cellation thereof. Electric Goods 
Mfg. Co. v. Koltonski, 171 Fed. 550. 
(10) A bill seeking to foreclose a 
mortgage or in the alternative to 
enforce a vendor’s lien is not repug- 


nant. Winkleman v. White, 147 Ala. 
481, 42 S 411. (11) A bill praying 
for specific performance may be 


amended so as to ask in the alterna- 
tive for damages in case the prayer 
for specific performance be denied. 
Fitzpatrick v.. Engard, 4 Pa. Dist. 
383. (12) A bill to redeem or de- 
clare a tax deed void may be main- 
tained in the alternative. Downey 
v. Lancy, 178 Mass. 465, 59 NE 1015. 
(13) A bill praying to set aside a 


-deed for fraud, and for the alterna- 


tive relief that in case the deed is 
found to be valid plaintiff may re- 
cover the contract price and have a 
vendor’s lien, is neither contradic- 
tory nor inconsistent. Hogueland v. 
Arts, 113 Iowa 634, 85 NW 818. (14) 
It is no valid objection to the exer- 
cise of equitable jurisdiction that 
plaintiff prays alternatively that, if 
the relief sought is denied, he should 
be given a money recovery. Reiger v. 
Turley, 151 Iowa 491, 131 NW 866. 
(15) Rescission or damages may be 
asked in the alternative. Gatling v. 
Newell, 12 Ind. 118. 6) In a suit 
to recover property procured by 
fraud, the prayer of the bill may be 


So where the object of a bill is 
merely to prevent disturbance of an established 
possession different and inconsistent sources of title 
may be alleged.°S But the rule against repugnancy 
does not prevent plaintiff from filing his original 
bill or so amending it °° as to present his case in a 
double aspect or in the alternative. 
tiff’s title to relief depends either upon the exist- 
ence or nonexistence of a particular fact, or wheth- 
er it is one way or the other of which he is ignorant, 
he may make alternative statements so as to obtain 
relief if either statement is confessed, or found to 
be true? And if he is in doubt, whether upon the 
case stated in the bill he is entitled to one kind of 
relief or another, he may frame the prayer in the 


EQUITY 


to which he is 


Thus if plain- 


grant the relief 


in the alternative that complainant 
recover the specific property or its 


vane Hubbard y. Urton, 67 Fed. 
[b] Statutory and common-law 


right of a judgment creditor to re- 
deem cannot be joined. Cramer v. 
Watson, 73 Ala. 127. 

Election between inconsistent 
remedies generally see Election of 
Remedies 20 C. J. p 1. 

97. Zell Guano Co. vy. Heatherly, 
38 W. Va. 409, 18 SE 611. 

98. Lewen vy. Stone, 3 Ala. 485. 

99. Hardin v. Boyd, 113 U. S. 756} 
5 SCt 771, 28 L. ed. 1141; Shields v. 
Barrow, 17 How. (U. S.) 130, 15 L. 
ed. 158; Shackleton v. Baggaley, 170 
Fed. 57, 95 CCA 505; Rapier v. Gulf 
City Paper Co., 69 Ala. 476; Smith v. 


Hinson, 4 Heisk. (Tenn.) 250. 
1. U. S.—Davis v. Berry, 106 Fed. 
761. ¢ 


Ala.—Caldwell v. King, 76 Ala. 149; 
Rapier v. Gulf City Paper Co., 69 Ala. 
476; Eufaula v. McNab, 67 Ala. 588, 
42 AmR 118. 

Nebr.—Comstock  v. 17 
Nebr. 288, 22 NW 549. 

N. C.—Foster v. Cook, 8 N. C. 509. 

W. Va.—vU. S. Blowpipe Co. v. 
Spencer, 40 W. Va. 698, 21 SE 769. 

2. Wilkinson v. Dobbie, 29 F. Cas. 
No. 17,670, 12 Blatchf. 298; Caldwell 
v. King, 76 Ala... 149; Micou y. 
Ashurst, 55 Ala. 607; Williams v. 
Lowe, 4 Nebr. 382; Acome v. Amer- 
ican Mineral Co., 11 HowPr (N. Y.) 
24; McCosker v. Brady, 1 Barb. Ch. 


Michael, 


329. hath, UAGWINatGY melds | lloyd,5 vi. 
Brewster, 4 Paige (N. Y.) 5387, 27 
AmD 88. But see Collins v. Knight, 


38 Tenn. Ch. 183 (a complainant can- 
not with full knowledge of the fact 
seek alternative relief on inconsistent 
grounds). 

[a] Rule applied.—An infant com- 
plainant may seek to establish as 
the facts may warrant, either a 
partnership or a resulting trust, be- 
cause of the investment of his money 
in an enterprise by his guardian. 
Stein v. Robertson, 30 Ala. 286. 

{[b] In Kentucky it is provided 
by statute that a party may aver 
alternatively the existence of one or 
another fact, if he states that one 
of them is true and that he does 
not know which of them _is_ true. 
Peck v. Price; 4 SW 306, 9 KyL 166. 

Ree Sardine OyG,) 11 aes 
SelibGy. SSCL shidh) 28p-Le, fedsn tas 
Jones v. Missouri-Edison Electric 
Co., 144 Fed. 765, 75 CCA 631 [rev 
135 Fed. 153]; Cella v. Brown, 144 
Fed. 742, 75 CCA 608 [certiorari den 
202 U. S. 620, 26 SCt 766, 50 L. ed. 
1174]; Virginia-Carolina Chemical 
Co. v. New York Home Ins. Co., 113 
Fed. 1, 51 CCA 21; Ritchie v. Sayers, 
100 Fed. 520; Hubbard vy. Urton, 67 
Fed. 419; Black v. Henry G. Allen 
Co., 42 Fed. 618, 9 LRA 433; Kilgour 
v. New Orleans Gas Light Co., 14 
F. Cas. No. 7,764, 2 Woods 144; 
Wilkinson v. Dobbie, 29 F. Cas. No. 
17,670, 12 Blatchf. 298. 

Ala.—Southern States F, Ins. Co. 


[210.J.] 407 


entitled under either alternative,? 


but no relief can be demanded which is not consist- 
ent with the state of facts alleged in the bill. Al- 
though plaintiff may not set up two inconsistent 
states of fact and ask relief in the alternative, he 
may allege a single state of facts and ask relief in 
alternatives which are directly opposite.® 
proper circumstances a bill in equity may be so 
framed as to ask for alternative relief, even if the 
two theories are inconsistent with each other, pro- 
vided the facts alleged show plaintiff to be entitled 
to the relief sought by whichever aspect of the case 
the court finds is sustained by the proof.® 
alternative statement must entitle plaintiff not only 
to relief but also to the same relief,’ and the same 


Under 


Each 


v. Kelley, 186 Ala. 259, 65 S 328; 
Caldwell vy. King, 76 Ala. 149; Fields 
v. Helms, 70 Ala. 460; Strange v. 
Watson, 11 Ala. 324. 
ete pak oy v. Kellogg, 11 Conn. 
o0¢e, 
Fla.-—Florida Southern R. Co. 
Hill, 40 Fla. 1, 23 S 566. 
Sl eeuat v. Froelich, 24 Ill. A. 
lowa.—Reiger v. Turley, 151 Iowa 
491, 1381 NW 866. 


Vv. 


See laa her v. Parker, 29 Kan. 
(00. 

Ky.—Mills vy. Metcalf, 1 A. K. 
Marsh. 477. 

Md.—Lingan y. Henderson, at 
Bland 236. 

N. J.—Polhemus vy. Emson, 29 N.' 
J. Eq. 583. 

N. Y.—Beach vy. Cooke, 28 N. Y. 
508, 86 AmD 260 [aff 89 Barb. 360]; 


Lloyd v. Brewster, 4 Paige 537, 27 
AmD 88; Colton vy. Ross, 2 Paige 
396, 22 AmD 648; Western Ins. Co. 
v. Hagle F. Ins. Co., 1 Paige 284. 

N. C.—Ward v. Ward, 54 N. C. 334. 

Pa.—Wilhelm’s App., 79 Pa. 120; 
Ingles v. Beemer, 5 LTNS 63. - 

Tenn.—Tennessee Ice Co. v. Raine, 
107 Tenn. 151, 64 SW 29; Smith y. 
Hinson, 4 Heisk. 250. 

Vt.—McConnell vy. 11 
Vt. 290. 

Va.—Baker v. Berry Hill Mineral 
Springs Co., 109 Va. 776, 65 SE 656. 

W. Va.—Brown v. Wylie, 2 W. Va. 
502, 98 AmD 781. 

Eng.—Bagot v. Easton, 7 Ch. D. 1; 
Bennet v. Vade, 2 Atk. 324, 26 Re- 
print 597. 

And see caseS supra note 2, 
also supra § 401. , 

[a] Rule applied.—(1) The prayer 
should be in the alternative where 
the case made by plaintiff may en- 
title plaintiff to one of two kinds of 
relief, but not to both. Colton v. 
Ross, 2 Paige (N. Y.) 396, 22 AmD 
648. (2) Relief of one defendant or 
the other may be demanded accord- 
ing as facts charging the one or the 
other may be discovered. Thomason 
v. Smithson, 7 Port. (Ala.) 144. 


McConnell, 


See 


4 Wilkinson vy. Dobbie, 29 F. Cas. 
No. 17,670, 12 Blatchf. 298. And see 
cases supra note 95. 

‘5, Gray v. Bloomington, ete. R. 


Coy,|. 20) 4 TI A) 159s Blondin. = ve 
Brooks, 83 Vt. 472, 76 A 184; Dietrich 
v. Hutchinson, 81 Vt. 160, 69 A 661; 
McConnell vy. McConnell, 11 Vt. 290. 

6. Henderson y. Harness, .184 Ill. 
520, 56 NE 786; North Ave. Bidg., 
ete., Assoc. v. Huber, 187 Ill. A. 42 
[rev on other grounds 270 Ill. 75, 
110 NE 312, AnnCasi917B 587). 

7. U. S.—Shields v. Barrow, 17 
How. 130, 15 L. ed. 158; Electric 
Goods Mfg. Co. v. Koltonski, 171 
Fed. 550; Shackleton v. Baggaley, 170 


Fed. 57, 95 CCA 505; McGraw _ v. 
Woods, 96 Fed. 56; American Box 
Mach. Co. v. Crosman, 57 Fed. 1021 


{aff 61 Fed. 888, 10 CCA 146]; Fisher 
v. Moog, 39 Fed. 665; Bradley v. 
Converse, 3 F. Cas. No. 1,775, 4 Cliff. 
366. 
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eT 


defenses must be applicable. The alternative state- 
ments must not be inconsistent, or repugnant, and 
must present consistent titles to relief,® so that if 
a decree pro confesso is taken, the court, looking 
upon alternative statements and the confession, will 
not be left in doubt, or to conjecture, as to the re- 
Where a bill is framed_with a 
double aspect, each different aspect of the bill must 
be stated separately and distinctly,“ and the bill is 
bad if only one phase shows a right to relief.!? 
Where, however, the allegations upon which alter- 
native prayers are based are not made disjunctively, 
an insufficiency in one set of allegations does not 
render the whole bill bad on that ground alone.t* 
A bill cannot be framed in a double aspect where 
the two aspects require different parties.1+ 


hef to be granted.?° 


Ala.—Henry v. Tennessee Live 
Stock Co., 164 Ala. 376, 50 S 1029; 
Peters v. Rhodes, 157 Ala. 25, 47 S 
183; Caldwell v. King, 76 Ala. 149; 
Seals v. Robinson, 75 Ala. 363; Ward 
v. Patten, 75 Ala. 207; Moog v. Tal- 
eot, 72 Ala. 210; Shipman v. Furniss, 
69 Ala. -555, 44 AmR 528; Rapier v. 
Gulf City Paper Co., 69 Ala. 476; 
Kufaula v. McNab, 67 Ala. 588, 42 
AmR 118; Lehman v. Meyer, 67 Ala. 
396; Gordon v. Ross, 63 Ala. 363; 
Alabama Warehouse Co. v. Jones, 62 
Ala. 550; Micou v. Ashhurst, 55 Ala. 


607; Rives v. Walthall, 38 Ala. 329; 
McRae v. Singleton, 35 Ala. 297; 
Thomason vy. Smithson, 7 Port. 144. 


Ark.—Cook v. _Bronaugh, 13 Ark. 
183. 

Me.—Robinson y. Robinson, 73 Me. 
170. 

Mass.—Gerrish vy. Towne, 3 Gray 


82. 

Nebr.—Williams vy. Lowe, 4 Nebr. 
882. 

N. J.—Leonard vy. Cook, (Ch.) 20 
A 1085. 


N. Y¥.—Lloyd v. Brewster, 4 Paige 
537, 27 AmD 88. 


Tenn.—Bosley v. Phillips, 3 Tenn. 
Ch. 649. 
Va.—Snyder v. Grandstaff, 96 Va. 


473, 31 SE 647, 70 AmSR 863; Brown 
v. Bedford City Land, etc., Co., 91 
Va. 31, 20 SE 968. 

[a] Reason for rule.—‘“When a 
pill is so framed, to prevent sur- 
prise, the embarrassment of the de- 
fendant in making defense, and the 
inextricable confusion which would 
follow from blending in one _ suit 
distinct causes of action, the rule is 
strictly observed, that each aspect 
or alternative must entitle the com- 
plainant to the same relief.” Rapier 
v. ea City Paper Co., 69 Ala. 476, 
482. 

8. Caldwell v. King, 76 Ala. 149; 
Moog v. Talcott, 72 Ala. 210; Gordon 
v. Ross, 63 Ala. 363. 

9. Shields v. Barrow, 17 How. (U. 
So) 11305) 15°. ede 158°" Ritchie ~v, 
Sayers, 100 Fed. 520; st. Louis, etc., 
RiCony.. berre “Efates ten ins Coy, 
33 Fed. 440; Long vy. Mechem, 142 
Ala. 405, 38 S 262; Caldwell v. King, 
76 Ala. 149; Moog v. Talcott, 72 Ala. 
210; Hart v. McKeen, Walk. (Mich.) 
417; McMillan v. Connor, 82 W. Va. 
173, 95 SE 642. 

10. Henry v. Tennessee Live Stock 
Co., 164 Ala. 376, 50 S 1029; Caldwell 
v. King; 76 Ala. 149; Moog v. Talcott, 
72 Ala. 210; Gordon vy. Ross, 63 Ala. 
363; Rives v. Walthall, 38 Ala. 329; 
Charles v. Dubose, 29 Ala. 367. 

11. Electric Goods Mfg. Co.. v. 
Koltonski, 171 Fed. 550. 

12. Ritchie v. Sayers, 100 Fed. 
520; Atlantic Coast Line R. Co. v. 
Woolfolk, 178 Ala. 190, 59 S 633; 
Henry v. Tennessee Live Stock Co., 
164 Ala. 376, 50 S 1029; Mountain v. 
Whitman, 103 Ala. 680, 16 S 15; Cur- 
ran -v. Olmstead. 101 Ala. 692, 14 S$ 
898; Rapier v. Gulf City Paper Co., 


EQUITY 


tire bill.t® 


The 


69 Ala. 476; David v. Shepard, 40 Ala. 
587; Lucas v. Oliver, 34 Ala. 626; 
Andrews v. McCoy, 8 Ala. 920, 42 
AmD 669. 

18. Thompson v. (Ala.) 
76 S 298. 

14. American Box Mach. Co. v. 
Crosman, 57 Fed. 1021 [aff 61 Fed. 
888, 10 CCA 146]; Warwick v. New 
York, 28 Barb. (N. Y.) 210, 7 AbbPr 
265, 16 HowPr 357. 

[a] Rule applied.—A _ plaintiff 
may not ask for relief to himself 
alone, or if that cannot be had, to 
himself and all other taxpayers. 
Warwick v. New York, 28 Barb. (N. 
Y.) 210, 7 AbbPr 265, 16 HowPr 357. 

15. U. S.—Socola v. Grant, 15 Fed. 


Brown, 


487. 
Ala.—Long vy. Mechem, 142 Ala. 
405, 38 S 262; Friedman v. Fennell, 


94 ‘Ala. 570, io S 649 
Ae —Bridger &. Thrasher, 22 Fla. 

Ga.—Howell v. Rome Grocery Co., 
102 Ga. 174, 29 SE 178. 
Ke ee ee v. Jones, 40 Miss. 

uv. , 

{a] A special demurrer will lie to 
a bill which is inconsistent and 
contradictory in its statements, and 
the court will compel plaintiff to elect 
on which position he will rely. Mur- 
rell v. Jones, 40 Miss. 565. 

{b] Striking out repugnant part. 
—Where on demurrer for repugnancy 
it was found that a single clause in 
the bill was objectionable and that 
clause was unnecessary, the court 


ordered it to be stricken out and 
overruled the demurrer. -Socola v. 
Grant, 15 Fed. 487. 

Demurrers generally see infra 


§ 456 et seq. 

16. Allen v. Caylor, 120 Ala. 251, 
24 S 512; Tennessee Ice Co. v. Raine, 
107 Tenn. 151, 64 SW 29. 

17. American Box Mach. Co. v. 
Crosman, 57 Fed. 1021 [mod on other 
grounds 61 Fed. 888, 10 CCA 146]. 

18. U. S—Walker v. Powers, 104 
U. S. 245, 251,.°26 Le ed. 729: UU. S: 
v. Allen, 171 Fed. 907, 928 [rev on 
other grounds 179 Fed. 13, 108 CCA 
al (aff, 224 “USCS. 471;° 32° SCt" 544) 
56 L. ed. 847)]; Watson v. National 
Dife; “ete. Col 162-7 Nedt* 7, 61:0) 88 
CCA 380; State Trust Co. v. Kansas 


City, ete, R. Co., 128 Fed. 129 [rev 
on other grounds 137 Fed. 26, 71 
CCA 1]; Commercial Bank v. Sand- 


ford, 99 Fed. 154, 157; Cutter v. Iowa 
Water Co., 96 Fed. 777, 779; Ziegler 
vy, Lake St. Bl. R.-Co., 76*Fed. 662; 
668, 22 CCA 465; Lehigh Zinc, etc., 
Co. v. New Jersey Zinc, etc., Co., 43 
Fed. 545, 548; Stafford Nat. Bank v. 
Sprague, 8 Fed. 377, 378, 19 Blatchf. 
529; Copen vy. Flesher, 6 F. Cas. No. 
3,214) 1 Bond. 440, 444; Kilgour v. 
New Orleans Gas Light Co. 14 F. 
Cas. No. 7,764, 2 Woods 144, 148. 
Ala.—Ford v. Borders, 75 S 398, 
400; H. H. Hitt Lumber Co, v. Cull- 
man Property Co., 189 Ala. 18, 23, 
66 S 720; Skains v. Barnes, 168 Ala. 


[§§ 426-427 


proper remedy for repugnancy is by demurrer,’® and 
a failure to demur waives the objection to the en- 
But, although objection be not made, 
the court will see that the litigation is put in form. 
to be intelligently disposed of, and where defend- 
ants have accepted the bill in one aspect the court 
will treat it in that light alone.?? 

[§ 427] G. Multifariousness—1. Definition and 
General Considerations. 
frequently defined as 
joining in one bill several distinct and independent 
matters and thereby confounding them,'® as, for ex- 
ample, the uniting in one bill of several matters per- 
fectly distinct and unconnected against one defend- 
ant, or the demand of several matters of a distinct 
and independent nature against several defendants 


Multifariousness has been 
consisting in improperly 


426, 430, 538 S 268; Adams v. Jones, 
68 Ala. 117, 119 

Ariz —Henshaw v. Salt River Val- 
ley Canal Co., 6 Ariz. 151, 166, 54 P 
577. 

Conn.—De Wolfe vy. Sprague Mfg. 


CoF -49. Conn. - 282, 29350 Wells wa 
Bridgeport Hydraulic Co., 30 Conn. 
316, 323, 79 AmD 250. 

Fla.—Arcadia Mercantile Co. v. 


Branning, 59 Fla. 428, 429, 52 S 588; 
Murrell y. Peterson, 57 Fla. 480; 489, 
49 S 81. 
- Ga.—Martin vy. Brown, 129 Ga. 562, 
567, 59 SE 302; Nail v. Mobley, 9 
Ga. 278, 280. 

Nat. 


Tll—Linecoln First Bank v. 


Starkey, 268 Ill. 22, 26, 108 NE 695; ~ 


Baumgartner y. Bradt, 
348, 69 NE 912; Sherlock v. Win- 
netka, 59 Ill. 389, 401; Taylorville 
First Nat... Bank v. William E. Dee 
Clay: Mfg. Co:, 176 Til) “A: -4553) Gray 
v. Bloomington, ete., R. Co., 120 Il. 
AV159, 189. 

Ind.—Boonville Bank Vv. 
Pan 166 Ind. 440, 76 NE 

Md.—Regester v. Regester, 104 Md. 
359, 362, 65 A 12; Horner v. Nitsch, 
103 Md. 498, 63 A 1052; Thomas vy. 
Mason, 8 Gill 1, 6. 

Miss.—Darcey v. Lake, 46 Miss. 
109, 115; Morris y. Dillard, 12 Miss. 
636, 643. 

Mo.—McGlothlin vy. Hemery, 44 
Mo. 350, 355; Perkins y. Baer, 95 Mo. 
A. 70, 75, 68 SW 939. 

N. J.—Schlicher v. Vogel, 59 N. J. 


207 Til. 345, 


Nat. 
427, 


Eq. 351, 354, 46 A 726; Bolles v. 
ages 44 N. J. Eq. 385, 387, 14 A 


N. Y.—Brady v. McCosker, 1 N. Y. 
214, 221, How. A. Cas. 480 [aff 1 
Barb.-Ch. 329]. 

Or. —Benson y. Keller, 87 Or. 120, 
60. P--9r8. 

Pa.—Bovaird v. Seyfang, 200 Pa. 
261, 268, 49 A 958; Prudential Loan 
Soc. v. Mayer, 25 Pa. Dist. 885, 889; 
Laughead v. Beale, 24 Pa. Co. 465: 
Keppel v. Lehigh Coal, ete., Co., 21 
Par Co. WoL e102. 

Tex.—Jefferson Nat. Bank v. Texas 


Inv. Co, 74 Dex) 421, 433, 12S 
101; Dollar v. Lockney Supply Co., 
(Civ. A.) 164 SW 1076, 1078. 


Va.—Porter v. Robinson, 22 SE 
843, 844. 

W. Va.—Ropar v. Ropar, 78 W. Va. 
228, 231, 88 SE 834; Arnold v. Knapp, 
75 W. Va. 804, 809, 84 SE 895. 

Wis.—Bassett v. Warner, 23 Wis. 
673, 685. 

[a] Other definitions.—(1) “What 
is more familiarly understood by the 
term multifariousness, as applied to 
a bill, is when a party is able to 
say he is brought as a defendant 
upon a record, with a large portion 
of which he has no connection what- 
ever.” 1 Daniell Ch. Pl. & Pr. p 335. 
To same effect O’Neal v. Cooner, 191 
Ala. 182, 67 S 689: DeWolf v. 
Sprague* Mfs. Co.) 49." (Conn. 282% 
Lincoln First, Nat. "Bank v. Starkey, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“si 


a 
§ 427] 


in the same bill.29 


268 Ill. 22, 108-NE 695; Roth v. 
Stuerken, 124 Md. 404, 92 A 808; 
Torrent v. Hamilton, 95 Mich. 159, 
54 NW 634; Clark v. Covenant Mut. 
L. Ins. Co., 52 Mo. 272; Perkins vy. 
Baer, 95 Mo. A. 70, 68 SW 939; Ed- 
wards y. Sartor, 1 S. C. 266; Camp- 
bell v. Mackay, 1 Myl. & C. 603, 13 
EngCh 603, 40 Reprint 507. And see 
infra § 444. (2) “Multifariousness 
consists in stating against the same 
party two or more’ independent 
causes of action in the same bill, or 
it may consist in stating one or more 
causes of action against a portion of 
the defendants and another cause of 
action against another portion of the 
defendants.” Church y. Citizens’ St. 
RR.) Co., 78 Fed. 526, 529. (3). “The 
union of causes of action which, or 
of parties whose claims, it is either 
impractical or inconvenient to hear 
and adjudicate in a single suit.” 
Westinghouse Air Brake Co. v. Kan- 
sas City Southern R. Co., 137 Fed. 
Zoro le ei | C@AL Ie trey. -on))- other. 
grounds 128 Fed. 129, 129 Fed. 455]. 

{b] “Multifariousness arises from 
the fact either that the transactions 
which form the subject-matter of the 
suit are so separate and dissimilar 
that they cannot conveniently be 
tried in one record, or that one de- 
fendant is able to say that as toa 
large number of the transactions set 
out in the bill he has no interest 
or connection whatever. A bill is 
not multifarious because there are 
several causes of action. If they 
occurred out of the same transaction, 
and if all the defendants are inter- 
ested in the same rights and the re- 
lief against each is of the same 
general character, the bill may be 
sustained.” Barcus vy. Gates, 89 Fed. 
183, 32 CCA 337, 345 [quot U. S. v. 
Allen, 171 Fed. 907, 928 (rev on other 
grounds 179 Fed. 13, 103 CCA 1 [aff 
224° U.S. 471, 32 SCt 549, 56 -L. ed. 
847]); Ryan v. Seaboard, etc., R. Co., 
89 Fed. 397, 406]. 

[ec] “fhe essence of that fault in 
pleading is the improperly blending 
of distinct or independent matters in 
one bill.” Horner v. Nitsch, 103 Md. 
498, 505, 68 A 1052, 

[ad] “Multifariousness as to mat- 
ter consists in uniting in the same 
pill distinct and disconnected sub- 
jects, matters or causes.” Perkins v. 
Baer, 95 Mo. A. 70, 75, 68 SW 939. 
See also infra § 430. 

{e] “Multifariousness as to par- 
ties consists in joining in the same 
suit, either as complainants or de- 
fendants, parties who are without a 
common interest in the subject of the 
litigation and have no _ connection 
with each other.’ Perkins v. Baer, 
Som On Nome Onan e O SmI OOo oT See 
also infra § 440 et seq. 

{f] “A bill is multifarious, (1) 
where several plaintiffs demand, by 
one bill, several matters, entirely 
distinct and separate; or where, in 
the same bill, several matters of dis- 
tinct natures, are demanded against 
different defendants: but, where all 

the matters charged, constitute but 
one whole transaction, then the bill 
is not multifarious; and all the par- 
ties, mixed up in the transaction, 
and having an interest in the subject 
matters, must be made parties, to 
avoid multiplicity of suits.” Ayers 
v.. Wright, 43 N. C.. 229, 231. (2) 
“Where several matters joined in the 
bill against one defendant are so 
entirely distinct and independent of 
each other that the defendant will be 
compelled to unite in his answer and 
defense different matters wholly un- 
connected with each other, and as a 
consequence the proofs applicable to 
each would be apt to be confounded 
with each other, and great delays 
might be occasioned respecting mat- 
ters ripe for hearing by waiting for 
proofs as to some other matter not 


The term ‘‘multifariousness’’ is 
usually applied only with reference to bills,2° al- 


EQUITY 


ready for hearing; or, again, where 
there is a demand of several matters 
of a distinct and independent nature 
in the same bill, rendering the pro- 
ceeding oppressive because it would 
tend to load each defendant with an 
unnecesSary burden of costs, by 
swelling the pleadings with the 
statement of the several claims of 
the other defendants, with which he 
has no connection.” Benson y. Kel- 
Leu ore Ori el20, 6125. s60' eb Ol Sree) 
Where “the complainant has mixed 
together in one bill different matters 
not connected with each _ other.” 
Canon vy. Ballard, 62 N. J. Eq. 383, 
389, 50 A 178 [rev on other grounds 
CoraN. ede t ol. © od seAerG52 |: (4) 
When it embodies ‘fvarious separable, 
distinct, and numerous objects, in- 
terests, and _ parties.” Sadler v. 
Whitehurst, 83 Va. 46, 48, 1 SE 410. 
(>). “When it seeks to litigate sey- 
eral claims or demands which are 
in their natures séparate and distinct 


from, and have no relation or de- 
pendence upon each other.” Ryan y. 
Shawneetown, 14 Ill. 20, 24. (6) 


Which subjects defendants, who, the 
complainants. show, are entitled to 
defend separately, to the embarrass- 
ment of a suit in which others are 
joined who apparently have no com- 
mon interest. Miller v. Willett, 70 
ING Ceo 9 0, Oc) Aue coum att, (tN ed 
Eq. 741, 65 A 981]. 

[g] A bill is not multifarious (1) 
merely because it embraces a sub- 
ject matter which at law would be 
the basis of several suits. Freeman 
v. Stine, 34 LegInt (Pa.) 96; Mateer 
Va LOOCKrMIIL, ths DexweClv.As Sots aap 
SW 751. (2) Where the acts com- 
plained of as to each defendant are 
of a like character, their operation 
and effect upon the rights of com- 
plainant are identical, the _ relief 
sought against each defendant is the 
same, and the defenses which may 
be interposed are common to each 


defendant and involve like legal 
questions. Bitterman v. Louisville, 
ClLCa Ee Ha CO. 20a Whee. 200, pase SOL 


91,.52,L. ed. 171,-12 AnnCas -693 [aff 
P44, Weds 34), (15) CCAy 192)" Hale; ov. 
AMINSON, WL8s" Wis Se DOsmao peel 244, 
47 L. ed. 380. (3) “That does not 
set forth several distinct matters, 
perfectly unconnected.” Wade v. 
Wyker, 171 Ala. 466, 468, 55 S 141. 
(4) “Where it appears that the com- 
plainants have a common interest, 
and the defendants are all interested 
in all the different questions raised 
upon the record, and the suit has a 
common object.” Roth v. Stuerker, 
124 Md. 404, 408, 92 A 808. (5) “If 
it be single as to its subject-matter 
and object thereof and the relief 
sought if all the defendants are con- 
nected, though differently, with the 
whole subject-matter of the dispute, 
and again, when the object of the 
bill is single, to establish and ob- 
tain relief for one claim in which 
all the defendants may be interested, 
or is not multifarious, although the 
defendants may have different and 
separate interests.” Buck v. Lock- 


wood, 193 Mich. 242, 251, 159 NW 
509. 

[h] Terminology and distinctions. 
—(1) “While not entirely synon- 
ymous, the common-law term ‘mis- 


joinder’ and the equity term ‘multi- 
farious’ have much in common. 
They each token improper joinder.” 
Skains v. Barnes, 168 Ala. 426, 430, 
53 S 268. (2) The term “multifari- 
ous,” while commonly confined to 
equitable proceedings, is sometimes 


applied also to common-law actions. | 


Willey v. Carpenter, 64 Vt. 212, 23 
A 630, 15 LRA 853; Virginia F. & M. 
Ins. Co. v. Saunders, 86 Va. 969, 11 
SE 194. (3) The more usual and 
proper common-law term is ‘mis- 
joinder.” See Actions § 188 et seq. 
(4) Misjoinder has also a place in 


setts,. 14 Pet. 


[21C.J.] 409 


though it has been also applied to pleas containing 
more than one defense,?! but ‘‘duplicity’’ is the 


the nomenclature of chancery prac- 
tice, being applied to the improper 
union of causes as distinct from 
that of parties. See infra § 429. (5) 
“Misjoinder,”’ rather than “multifari- 
ousness,” is, according to some au- 
thorities, strictly speaking, the 
proper term where distinct demands 
or causes are united in one bill. 
Lincoln First Nat. Bank v. Starkey, 
268 Ill. 22, 108 NE 695; Green v. 
Richards, 23 N. J. Hq. 32 [aff 23 N. J. 


Eq. 536]; Durling vy. Hammar, 20 
N. J: Eq./ 220; Miller, v... Harris, 9 
Baxt. (Tenn.) 101; Brown v. Buck- 


ner, 86 Va. 612, 10 SE 882; Campbell 
v. Mackay, 1 Myl. & C. 603, 13 EngCh 
603, 40 Reprint 507. (6) According 
to others strictly speaking, misjoin- 
der of parties is not multifarious-~ 
ness. Breimeyer v. Star Bottling 
Go., 136 Mo. A. 84, 117 SW 119. (7) 
The term “misjoinder’” is the more 
common under code practice. Hast- 
ings First Nat. Bank v. Lambert, 63 
Minn. 263, 65 NW 451; Bliss Code 
Pl. (2d ed) § 289. (8) The term 
“multifariousness” is, however, fre- 
quently employed even -under codes. 
Behlow vy. Fischer, 102 Cal. 208, 36 P 
509; Wilson v. Castro, 31 Cal. 420; 
Mullen vy. Hewitt, 103 Mo. 639, 15 
SW 924; Clark yv. Covenant Mut. L. 
Ins. Co., 52 Mo. 272; Mayberry v. 
McClurg, 51 Mo. 256; Emery v. 
Erskine, 66 Barb. (N. Y.) 9; Heggie 
v. Hill, 95 N. C. 303; Suber v. Allen, 
13 S. C. 317; Jefferson Nat. Bank v. 
Texas Inv. Co., 74 Tex. 421, 12 SW 
101; Douglas County v. Walbridge, 38 
Wis. 179. (9) The terms ‘‘multifari- 
ousness” and ‘‘misjoinder”’ are often 
used indiscriminately to express the 


same idea. Bliss Code Pl. (2d ed) 
§ 289. 
1957 U.s 2 S3s—UtTS 4 owe WAL on Te 


Fed. 907 [rev on other grounds 179 
Fed. 138, 1038 CCA 1, (aff 224) U: 1S: 
471, 32 SCt 544, 56 LL. ed. 847)]; 
Watson v. National Life, etce., Co., 
162 Fed. 7, 88 CCA 380. 

Ala.—Ford v. Borders, 75 S 398. 

Conn.—De Wolf v. Sprague Mfg. 
Co.,. 49 Conn. 282. 

Ga.—Martin v. Brown, 129 Ga. 562, 
a SE 302; Nail v. Mobley, 9 Ga. 

Ill.—Baumegartner vy. Bradt, 207 
Tll. 345, 69 NE 912; Gray v. Bloom- 


ington, éte.7iR.. Cor, 120 Tll»tAc 159: 
Wy ciate ae v Emmert, 36 Md. 


Mo.—Clark v. Covenant Mut. L. 
Ins. Co., 52 Mo. 272; Perkins wv. Baer, 
95 Mo. A. 70, 68 SW 939; O’Shea v. 
Beakey, 4 Mo. A. 573. 

N. C.—Bedsole v. Monroe, 40 N. 
(07 Rta 

Tex.—Dollar v. Lockney Supply 
Co., (Civ. A.) 164 SW 1076. : 

Va.—Dennis v. Justus, 115 Va. 512, 
79 SE 1077. 

20. 1 Danieli Chi Ply & Pr? (th 
Am. ed) p 334. 

[a] A cross bill may be multi- 
farious. Hutson v. Wood, 263 Ill. 
376, 105 NE 3438, AnnCasi1915C 587; 
Doremus v. Paterson, 70 N. J. Eq. 
2916, 962: AUS Fath 71. NBs 278 9% 
71 A .1134] (multifarious as to par- 
ties); Hildebrand v. Beasley, 7 Heisk. 
(Tenn.) 121; Lowell v. Wheeler, (Vt.) 
102 A 337. 

[b] Ancillary bills.—Since ancil- 
lary bills are broad in their scope 
and flexible in their character to 
meet the necessities of the case, the 
rules against multifariousness will 
not, as to them, be strictly applied. 
Hobbs Mfg. Co. v. Gooding, 176 Fed. 
259,100 CCA 83) 

fe]. As to an answer the proper 
term is “duplicity.” Arnold v. Mid- 
dletown, 39 Conn. 401 (denying both 
truth and sufficiency of Dill). 

21. Rhode Island v. Massachu- 
CULRAS.) 2102 "20%: ed! 
423- Porter v. Young, 85 Va. 49. 6 
SE 803. 
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term usually employed in this connection.” 
question as to what demands may properly be as- 
serted in the same suit, or in other words, what 
constitutes multifariousness, rests largely in the 
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The 


discretion of the court,?* to be exercised according 


22. See infra § 514. 
23. U. S.—Gaines vy. Chew, 2 How. 
619, 11 L. ed. 402; Jesson v. Noyes, 


245 Fed. 46, 157 CCA 342 [certiorari 
den 245 U. S. 667, 38 SCt 133, 62 L. 
éd. 538]; ‘Rose’ Mfg. Co. y. HE. A. 
Whitehouse Mfg. Co., 193 Fed. 69; 
Backus vy. Brooks, 189 Fed. 922 [mod 
oi other grounds 195 Fed. 452, 115 
CCA 354]; Rumbarger vy. Yokum, 174 
Fed. 55; Bracken v. Rosenthal, 151 
Fed. 136; Pennsylvania Co. v. Bay, 
150 Fed. 770; Horner-Gaylord Co. v. 
Miller, 147 Fed. 295; South Pennsyl- 
vania Oil Co. v. Calf Creek Oil, etc., 
Co., 140 Fed. 507; Howe, etc., Co. v. 
Haugan, 140 Fed. 182; Emmons _ v. 
National Mut. Bldg., ete., Assoc., 135 
Fed. 689, 68 CCA 327; Empire City 
Amusement Co. vy. Wilton, 134 Fed. 
132; United Cigarette Mach. Co. v. 
Wright, 132 Fed. 195; New Hamp- 
shire Sav. Bank v. Richey, 121 Fed. 
956, 58 CCA -294; Kilgore v. Norman, 
119 Fed. 1006; Chisholm v. Johnson, 
106 Fed. 191; Dennison Mfg. Co. v. 
Thomas Mfg. Co., 94 Fed. 651; Weir 
v. Bay State Gas Co., 91 Fed. 940; 
California Fig-Syrup Co. v. Worden, 
86 Fed. 212. 

Ala.—Ford v. Borders, 75 S 398; 
Webb v. Butler, 192 Ala. 287, 68 S 
369, AnnCas1916D 815; O’Neal_ v. 
Cooper, 191 Ala. 182, 67 S 689; Gulf 
Compress Co. vy. Jones Cotton Co., 
157 Ala. 32, 47 S 251; Sicard v. Guyl- 
lou, 147 Ala. 239, 41 S 474; Kennedy 
v. Kennedy, 2 Ala. 571. 

Ill.—Golden v. Cervenka, 278 Ill. 
409, 116 NE 273; Lincoln First Nat. 
Bank v. Starkey, 268 Ill. 22, 108 NE 
695; Stephens v. Collison, 249 Ill. 225, 
94 NE 664; Roedel v. O’Brien, 204 
. A. 380; Guyer v. Auers, 132 Ill. 
A. 520. 
Ind.—Boonville Nat. Bank Vv. 
Blakey, 166 Ind. 427, 76 NE 529. 

La.—Gill v. Lake Charles, 119 La. 
Wipes Sool. : 

Md.—Whitaker vy. Coudon, 130 Md. 
234, 100 A 279; Roth v. Stuerken, 124 
Md. 404, 92 A 808; Horner v. Nitsch, 
103 Md. 498, 63 A 1052; Simons Sons 
Co. Vv; Maryland ‘Tel., -etc., Co., 199 
Md. 141, 57 A 198, 63 LRA 727; Neal 
v. Rathell, 70 Md. 592, 17 A 566; 
Fiery v. Emmert, 36 Md. 464. 

Mich.—Torrent v. Hamilton, 95 
Mich. 159, 54 NW 634. 

N. J.—Stevens v. Bosch, 54 N. J. 
Eq. 59, 38 A 293; Ferry v. Laible, 27 
N. J. Eq. 146. 

N. Y.—Carroll v. Roosevelt, 4 Edw. 
211. 

Or.—Benson vy. Keller, 37 Or. 120, 
60 P 918. 

Pa.—Mengel v. Lehigh Coal, 
@o.,-24)-Pa.. Co, 152: 

S. C.—Barkley v. Barkley, 35 S. C. 
Hq. 12. 

Tenn.—Green v. Knoxville Banking, 
etc., Co., 133 Tenn. 609, 182 SW 244. 

Tex.—Harless v. Haile, (Civ. <A.) 
174 SW 1020. 

Vt.—Hooker, etc., Co. v. Hooker, 88 
Vt..335, 92 A 443. 

Va.—Johnson vy. Black, 103 Va. 477, 
49 SE 633, 106 AmSR 890, 68 LRA 
260. 

{a] Reason for rule—As multi- 
fariousness does not go to that which 
is vital or essential, it is largely a 
matter of discretion. Boonville Nat. 
Bank v. Blakey, 166 Ind. 427, 76 NE 
529. : 

24. U. S.—Graves v. Ashburn, 215 
U. S., 331, 30 SCt.108, 54 L. ed. 217; 
Harrison y. Perea, 168 U. S. 311, 18 
SCt 129, 42 L. ed. 478; Walker v. 
Powers, 104 U. S. 245, 26 L. ed. 729; 
Oliver v. Piatt, 3 How. 333, 11 L. ed. 
622; Jesson v. Noyes, 245 Fed. 46, 


etc., 


‘191, 74 S 216. 


157 CCA 342 [certiorari den 245 U. S. 
667, 38 SCt 143, ee L. ed. 5388]; Rose 


Mie Cos ave . <A. Whitehouse 
Mtg. Co., 193 Fed. 69; Bracken v. 
Rosenthal, 151 Fed. 1386; Allen v. 
Luke, 141 Fed. 694; Empire City 


Amusement Co. vy. Wilton, 134 Fed. 
132; Animarium Co, v. Neiman, 98 
Fed. 14; Neall v. Curran, 93 Fed. 
831; Weir v. Bay State Gas Co., 91 
Fed. 940; Pac. R. Co. vy. Atlantic, 
Obey Rim Conn 20 AN edi 20. 
Ala.—O’Neal y. Cooper, 191 Ala. 
182, 67 S 689; Gulf Compress Co. v. 
Jones Cotton Co., 157 Ala. 32, 47 S 
251; Kennedy v. Kennedy, 2 Ala. 571. 
Cal.—Peo. v. Morrill, 26 Cal. 336. 
Fla.—Mountein y. King, 77 S 630; 
Farrell vy. Forest Inv. Co. 73 Fla. 


' 

Ill.—Golden y. Cervenka, 278 ill. 
409, 116 NE 273; Lincoln First Nat. 
Bank vy. Starkey, 268 Ill. 22, 108 NE 
695; North American Ins. Co. v. 
Viates; 204 111.'.272) 73 INE) 423. 

Iowa.—Bowers v. Keesecher, 9 
Iowa 422, 

Md.—Roth vy. Stuerken, 124 Md. 
404, 92 A 808; Dunn y. Cooper, 3 Md. 
Ch. 46. 

- Mich.—Torrent vy. Hamilton, 95 
Mich. 159, 54 NW 634; Scofield v. 
Lansing, 17 Mich. 437. 

N. J.—Morristown v. Morris, etc., 
Co., (Ch.) 83 A 178; Collins v. Leary, 
74 N. J. Eq. 852, 71 A 6038; Knikel v. 
Spitz/74 NJ, Ha. 582, 70; A. 992: 
Metropolitan L. Ins. Co. v. Hamil- 
ton, (Ch.) 70 A 677; Canon v. Bal- 
lard; 62 N. J.-Eq. 383, 50 A 178 [rev 
on other grounds 63 N. J. Eq. 797, 
52 A 352]; Lehigh Valley R. Co. v. 


MecFarlan, 31 N. J. Eq. 706. 
Okl.—Smith v. Kennedy, 46 Okl. 
493°. 149 Pat97. 
Or.—Eenson y. Keller, 37 Or. 120, 


60, P 918. 

Pa.—Pittsburgh vy. Pittsburgh R. 
Co., 284 Pa. 193, 83 A 67; Mengel v. 
Lehigh Coal, etc., Co., 24 Pa. Co. 152. 

R. I—Brown vy. Tilley, 25 R. I. 
579, 57, A380, 

Tenn.—Green v. Knoxville Bank- 
ing, ete., Co., 133 Tenn. 609, 182. SW 

Vt.—Hooker, etc., Co. v. Hooker, 88 
Vt. 335, 92 A 448. 

Va.—Fulton v. Cox, 117 Va. 669, 
86 SE 133; Johnson y. Black, 103 Va. 
477, 49 SE 6338, 106 AmSR 890, 68 
LRA 264; Jordan'y. Liggan, 95 Va. 
616, 29 SE 330; Staude v. Keck, 92 
Va. 544, 24 SEH 227; Spooner v. Hil- 
bish, 92 Va, 333, 28 SE 751; Albe- 
marle County School Bd. v. Farish, 
92 Va. 156, 23 SE 221. 

W. Va.—Johnson y. Sanger, 49 W. 
Va. 405, 388 SE 645. 

Eng.—Coates v. Legard, L. R. 19 
Eq. 56; Pointon v. Pointon, L. R. 12 


Eq. 547. 
gen B.—Dunn y. Adams, 32 N. B. 


“The principle of multifariousness 
is one very largely of convenience, 
and is more often applied where two 
parties are attempted to be brought 
together by a bill in chancery who 
have no common interest in the liti- 
gation, whereby one party is com- 
pelled to join in the expense and 
trouble of a suit in which he and 
his codefendant have no common in- 
terest, or in which one party is 
joined as complainant with another 
party with whom in like manner he 
either has no interest at all, or no 
such interest as requires the de- 
fendant to litigate it in the same 
action.” U. S. v. American Bell Tel. 
Conn Z3 UeS 23>, sO 2, Ome OLE oOmmae 
L. ed. 450 [quot Rose Mfg. Co. v. 


to the requirements of convenience,** and in such a 
way as to avoid hardship or injustice to the par- 
ties,?> and is therefore said to rest largely upon the 
circumstances of each particular .case,?° and to be 


H. FT a nO ue Mfg. Co., 193 Fed. 
69, 70]. 

“Courts in dealing with the ques- 
tion look particularly to convenience 
in the administration of justice; and 
if this is accomplished the objec- 
tion of multifariousness will not lie 
unless the course so pursued is so 
injurious to one party as to make 
it inequitable to accomplish the gen- 
eral convenience at his expense. So 
when we look to see if a bill is 
multifarious the first question to be 
determined is, does the bill pro- 
pose to reach the end arrived at in 
a convenient way for all concerned? 
And if the mode adopted does accom- 
plish the end of convenience then 
the question arises, is anyone hurt 
by it or so injured as to make it 
unjust for the suit to be maintained 
in that form.” Brown vy. Tilley, 25 
Ry Le) 57925845) 57. A 880i; 

25. U. S.—Bracken y. Rosenthal, 
115 Fed. 136; Dennison Mfg. Co. v.- 
Thomas Mfg. Co., 94 Fed. 651; Shel- 
don y. Keokuk Northern Line Packet 
Co., 8 Fed. 769, 10 Biss. 470; Horman 
Patent Mfg. Co. v. Brooklyn City R. 
Co., 12 F. Cas. No. 6,703, 4 Bann. & A. 
86, 15 Blatchf. 444; Turner vy. Amer- 
ican Baptist Missionary Union, 24 F. 
Cas. No. 14,251, 5 McLean 344. 

Ala.—Kingsbury v. Flowers, 65 
Aa. 41039 AMR ala 

Mass.—Vaughan vy. Bridgham, 193 
MASE, 392, 79 NE 739, 9 LRANS 

Miss.—Maryland Fidelity, ete., Co, 
Se areca Co., 106 Miss. 654, 64 S 

ol. 
cone H.—Page v. Whidden, 59 N. H. 

N. J.—Metropolitan L. Ins. Co. v. 
Hamilton, (Ch.) 70 A 677. 

W. Va.—Johnson y. Sanger, 49 W. 
Va. 405, 38 SE 645. " 

26. U.S.—Gaines y. Chew, 2 How, 
619, 11 L. ed. 402; Jesson vy. Noyes, 
245 Fed. 46, 157 CCA 342 [certiorari 
den 245 U. S. 667, 38 SCt 133, 62 L. 
ed....538];.. Rose. Mts: Co.siv. Dasa] 
Whitehouse Mfg. Co., 193 Fed. 69; 
Rumbarger y. Yokum, 174 Fed. 55: 
Bracken yv. Rosenthal, 151 Fed. 136; 
Pennsylvania: Co. v. Bay, 150 Fed. 
(70; Horner-Gaylord Co., y. Miller, 
147 Fed. 295; Fidelity, etc., Co. v. 
Fidelity Trust Co., 143 Fed. 1526 
South Pennsylvania Oil Co. v. Calf 
Creek” Oil, ete.,, Co.,. 140° Fed. 507. 
Howe, ete., Co. v. Haugan, 140 Fed. 
182; Emmons v. National Mut. Bldg., 


ete.,, Assoc.,. 1385 Fed. 689, 68 CCA 
327; United Cigarette Mach. Co. v. 
Wright, 132 Fed. 195; Williams v. 


Crabb, 117 Fed. 193, 54 CCA 213, 59 
LRA 425 [certiorari den 187 U. §S. 
645, 23 SCt 845, 47 L. ed. 347]: 
Virginia-Carolina) Chemical Co. vy. 
New York Home Ins. Co., 113 Fed. 
Me Oe OAcraT, 

Ala.—Ford v. Borders, 75 § 398; 
O’Neal vy. Cooper, 191 Ala. 182, 67% 
S 689; Washington y. Arnold, 16% 
Ala, 448, 52 S 463; Sicard v. Guyllou, 
147 Ala. 239, 41 S 474. 

Ill.—Stephens y. Collison, 249 Tl. 
225, 94 NE 664; Roedel v. O’Brien, 
204 Ill. A. 380; Guyer v. Auers, 132 
WIA. 7520; 

La.—Gill v. Lake Charles, 119 La. 
17, 43 S 897. 

Md.—Whitaker vy. Coudon, 130 Md. 
234, 100 A 279; Ruhe vy.’ Ruhe, 113 
Md. 595, 77 A 797;  Regester v. 
Regester, 104 Md. 359, 65 A 12; Fiery 
v. Emmert, 36 Md. 464. 

Mass.—Lovejoy ‘v. Bailey, 214 
Mass. 134, 101 NE 63; Bliss v. Parks, 
175 Mass. 539, 56 NE 566. 

Mich.—Torrent v. Hamilton, 95 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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subject to no general or inflexible rule.27_ The ob- 
jection of multifariousness does not go to the mer- 
its and call upon the court to decide whether plain- 
tiff has a case against any of defendants, but merely 


Mich. 159, 54 NW 6384; Scofield v. 
Lansing, 17 Mich. 437. 

N. J.—Canon vy. Ballard, 62 N. J. 
Eq. 388, 50 A 178 [rev on other 
grounds 63 N. J. Eq. 797, 52 A 352]; 
Stevens v. Bosch, 54 N. J. Eq. 59, 33 
A +293. 

Pa.—Evangelical Lutheran St. 
Paul’s Church y. Tower City M. E. 
Church, 34 Pa. Co. 363. 

Tenn.—Johnson Vv. Brown, 2 
Humphr. 327, 37 AmD 556. 

(@iv.. SAS) 


Tex.—Harless vy. Haile, 
174 SW_ 1020. 
Vt.—Wade v. Pulsifer, 54 Vt. 45. 


Va.—Johnson vy. Black, 103 Va. 
477, 49 SE 633, 106 AmSR 890, 68 
LRA 264; Washington City Sav. 
Bank y. Thornton, 83 Va. 157, 2 SE 
193% 

N. B.—Dunn y. Adams, 32 N. B. 
253. , 


27. U. S.—Barney vy. Latham, 103 
eis. 7200. 126, Le Cd. O14 o°U /S. hv. 
Union Pac. R. Co., 98 U. S. 569, 25 
L. ed. 143; Oliver v. Piatt, 3 How. 
333, 11 L. ed. 622;:Gaines v. Chew, 2 
LOW. 610,001 1 15.60. 25402". JESSON, V. 
Noyes, 245 Fed. 46, 157 CCA 342 [cer- 
tiorari den 245 U. S. 667, 38 SCt 
133, 62 L. ed. 538]; Rose Mfg. Co. v. 
EH. A. Whitehouse Mfg. Co., 193 Fed. 
69; Havens v. Burns, 188 Fed. 441; 
Horner-Gaylord Co. vy. Miller, 147 
Fed. 295; Fidelity, etce., Co. v. Fidel- 
ity Trust Co., 143 Fed. 152; Allen v. 
Luke, 141 Fed. 694; Howe, etc., Co. v. 
Haugan, 140 Fed. 182; Emmons v. 
National Mut. Bldg., etc., Assoc., 135 
Fed. 689, 68 CCA 327; United 
Cigarette Mach. Co. y. Wright, 132 
Fed. 195; State Trust Co. v. Kansas 
City, ete., R. Co., 128 Fed. 129 [rev 
on other grounds 137 Fed 26, 71 CCA 
1]; Williams v. Crabb, 117 Fed. 193, 
54 CCA 213, 59 LRA 425 [certiorari 
den 187 U. S. 645, 28 SCt 845, 47 L. 
ed. 347]; Virginia-Carolina Chemical 
Co. v. New York Home Ins. Co., 113 
Fed. 1, 51 CCA 21; U. S. Mineral 
Wood Co. v. Manville Covering Co., 
101 Fed. 145; Dennison Mfg. Co. v. 
Thomas Mfg. Co., 94 Fed. 651; Metro- 
politan Trust Co. v. Columbus, etc., 
R. Co., 93 Fed. 702; Baltimore, etc., 
Tel. Co. v. Interstate Tel. Co., .54 
Fed. 50, 4 CCA 184; Chaffin v. Hull, 
39 Fed. 887; Singer Mfg. Co. v. 
Springfield Fdy. Co., 34 Fed. 393; 
Mills v. Hurd, 32 Fed. 127; U. S. v. 
Curtner, 26 Fed. 296; Sheldon v. Keo- 
kuk Northern Line Packet Co., 8 Fed. 
769, 10 Biss. 470; Stafford Nat. Bank 
v:. Sprague, 8 Fed. 377, 19 Blatchf. 
529: Central Pac. R. Co. v.- Dyer, 5 
F, Cas. No. 2,552, 1 Sawy. 641; Mc- 
Lean vy. Lafayette Bank, 16 F. Cas. 
No. 8,886, 3 McLean 415. 


Ala:.—Ford v. Borders, 75 S 398; 
Webb v. Butler, 192 Ala. 287, 68 S 
369, AnnCas1916D 815; O’Neal_ v. 


Cooper, 191 Ala. 182, 67 S 689; White 
v. Cotner, 170 Ala. 324, 54 S 114; 
Gulf Compress Co. v. Jones Cotton 
Co., 157 Ala. 32, 47 S 251; Sicard v. 
Gauvllou ease Ala 239) ale OS 7474 
Adams v. Jones, 68 Ala. 117; Mobile 
Planters’, etc., Bank v. Walker, 7 Ala. 
926; Kennedy v. Kennedy, 2 Ala. 571. 

Ark.—Place y. State, 77 Ark. 328, 
92 SW 242. 

Cal.—Whitehead v. Sweet, 126 Cal. 
67, 58 P 376; Peo. v. Morrill, 26 Cal. 
336. 

Conn.—De Wolf vy. Sprague Mfg. 
Co., 49 Conn. 282. 

Ga.—Stephens v. Whitehead, 75 Ga. 


294: Marshall v. Means, 12 Gas ons, 
56 AmD. 444. 

Hawaii.—Castle v. Haneberg, 20 
Hawaii 123. 

Tll.—Lincoln First Nat. Bank v. 


Starkey, 268 Ill. 22, 108 NE 695; 
ereoiens vy. Collison, 249 Ill. 225, 94 
NE 664; Patterson v. Northern Trust 
‘Co., 238 Ill. 601, 87 NE 843; Baird 
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is an objection 
courts 7° and is 


v. Jackson, 98 Ill. 78; Sherlock v. 
Winnetka, 59 Ill. 389; Roedel v. 
O’Brien, 204 Ill. A. 380; Sturgeon v. 
Burrall, 1 Ill, A. 537, 

Ind.—Carter vy. Kerr, 8 Blackf. 373. 

La.—Gill v. Lake Charles, 119 La. 
17, 43 S 897. 

Me.—Warren v. Warren, 56 Me. 
360; Kennebec, etc., R. Co. vy. Port- 
land,, ete:; R.°Co., 54..Me. 173; 

Md.—Whitaker v. Coudon, 130 Md. 
234, 100 A 279; Roth v. Stuerken, 
124 Md. 404, 92 A 808; Ruhe vy. Ruhe, 
113 Md. 595, 77 A 797; Whitman v. 
United Surety Co., 110 Md. 421, 72 A 
1042; Regester v. Regester, 104 Md. 
359, 65 A 12; Horner v. Nitsch, 103 
Md. 498, 68 A 1052; Simons Sons Co. 
v. Maryland Tel., etc., Co., 99 Md. 
141, 57 A 198, 63 LRA 727; Chew v. 
Glenn, 82 Md. 370, 33 A 722; Neal v. 
Rathell, 70 Md. 592, 17 A 566; Fiery 
v. Emmert, 36 Md. 464. § 

Mass.—Lovejoy v. Bailey, 214 Mass, 
134, 101 NE 63; Bliss v. Parks, 175 
Mass. 539, 56 NE 566; White v. Cur- 
tis, 2 Gray 467; Robinson vy. Guild, 
12 Metc. 323. 

Mich.—Densmore vy. Savage, 110 
Mich. 27, 67 NW 1108; Torrent v. 
Hamilton, 95 Mich. 159, 54 NW 634; 
Scofield v. Lansing, 17 Mich. 4387; 
Wales v. Newbould, 9 Mich. 45. 

Miss.—Georgia Pac. R. Co. vy. 
Brooks, 66 Miss. 583, 6 S 467; Hardie 
v. Bulger, 66 Miss. 577, 6 S 186; Rob- 
erts v. Starke, 47 Miss. 257; Butler 
v. Spann, 27 Miss. 284. 

N. H.—Hastman vy. Savings Bank, 
58 N. H. 421; Abbot v. Johnson, 32 
No GE 95 

N. J.—Stevens v. Bosch, 54 N. J. 
Eq. 59, 33 A 293; Lehigh Valley R. 
Co. v. McFarlan, 31 N. J. Eq. 706; 
Ferry v. Laible, 27 N. J. Bq. 146. 

N. Y.—New York, etc, R. Co. v. 
Schuyler, 17 N. Y. 592, 7 AbbPr 41 
[rev 1 AbbPr 417]; Carroll v. Roose- 
velt, 4 Hdw. 211. 

Pa.—Prudential Loan Soc. v. May- 
er, 25 Pa. Dist. 885; Lehighton Bldg., 
ete., Assoc. v. Snyder, 39 Pa. Co. 
370; Sheriff v. Globe Oil Co., 7 Phila. 


4; Quin v. Power, 18 WklyNC_ 285. 

S. C.—Hdwards v. Sartor, 1 S. C: 
266; Barkley v. Barkley, 35 S. C. 
Eq. 12. 


Tenn.—Bartee Vv. 
Sneed 623;. Johnson v. 
Humphr. 327, 37 AmD 556. 

ie eat pare v. Varnell, 
294, 

Vt.—Wade vy. Pulsifer, 54 Vt. 45. 

Va.—Johnson v. Black, 103 Va. 
477, 49 SE 633, 106 AmSR 890, 68 
LRA 264; Dillard v. Dillard, 97 Va. 
434, 34 SE 60; Alexander v. Alexan- 
der, 85 Va. 353, 7 SH 335, 1 LRA 125; 
Washington City Sav. Bank v. Thorn- 
ton, 83 Va. 157, 2 SH 193; Almond v. 
Wilson, 75 Va. 613; Segar v. Parrish, 
20 Gratt. (61 Va.) 672. t 

WwW. Va.—Sult v. A. Hochstetter Oil 
Co., 63 W. Va. 317, 61 SE 307; John- 
son vy. Sanger, 49 W. Va. 405, 38 SE 
645; Oney v. Ferguson, 41 W. Va. 
568, 23 SE 710. 


Tompkins, 4 
Brown, 2 


18.5 Nex 


Wis.—Draper v. Brown, 115 Wis. 
361, 91 NW 1001. ‘ 
Man.—Atty.-Gen. v. Wright, 3 


Man. 197. 

“There is, perhaps, no rule estab- 
lished for the conducting of equity 
pleadings, with reference to which 
(whilst as a rule it is universally 
admitted) there has existed less of 
certainty and uniformity in applica- 
tion, than has attended this relating 
to multifariousness. This_ effect, 
flowing, perhaps inevitably, from the 
variety of modes and degrees of right 
and interest entering into the trans- 
actions of life, seems to have led to 
a conclusion rendering the rule al- 
most as much an exception as a 
rule, and that conclusion is, that 
each case must be determined by 


“(PEGI 411 


raises a question of convenience as to which the 
court is called upon to exercise its discretion.?® 


It 
which is not much favored by the 
not so strictly enforced by them as 


its peculiar features.’ Shields v. 
Thomas, 18 How. (U. S.) 2538, 259, 15 
L. ed. 368. 

“T am quite satisfied, that an ex- 
amination of the numerous cases in 
which this subject has engaged the 
attention of the Courts, will show 
that an effort to extract from them 
any fixed and immutable principle, as 
a guide for all subsequent decisions, 
will be entirely unsuccessful. The 
Courts, to be sure, in deciding upou 
rnew cases, as they present them- 
selves, are not to disregard previous 
adjudications. They should be con- 
sulted and followed, as far as may 
be safe, having due regard to con- 
siderations of general convenience, 
and the important object of advanc- 
ing the administration of justice, by 
avoiding, on the one hand the multi- 
plying unnecessary litigation, and on 
the other, the involving of suitors in 
needless and oppressive expenses. 
The difficulty, indeed the impossibil- 
ity, of laying down any rule or ab- 
stract proposition, as to what con- 
stitutes multifariousness, which can 
be made universally applicable, is 
conceded on all hands.” Dunn vy. 
Cooper, 3 Md. Ch. 46, 48. 

“To lay down any rule applicable! 
universally, or to say what consti- 
tutes multifariousness, as an abstract 
proposition, is, upon the authorities, 
utterly impossible. The cases upon 
the subject are extremely various; 
and the court, in deciding them, 
seems to have considered what was 
convenient in particular © circum- 
stances, rather than to have attempt- 
ed to lay down any absolute rule.” 
Campbell v. Mackay, 1 Myl. & C., 603, 
618, 13 HEngCh 603, 40 Reprint 507 
(per Lord Chancellor Cottenham). 

“It is easier to lay down general 
principles defining multifariousness 
than to apply them to particular 
cases, Courts will not, on the one 
hand, encourage an unnecessary mul- 
tiplicity of suits, and, on the other 
hand, will not allow the plaintiff to 
join in his bill a multiplicity of dif- 
ferent and distinct matters, so as to 
embarrass the defendant in his de- 
fense, or produce confusion, or to 
render the vase complicated and diffi- 
cult to be understood. Several mat- 
ters perfectly distinct and having 
no relation one to the other, and no 
common foundation, cannot be united 
in one bill against one defendant.” 
Mahoney v. Healy, 9 Del. Ch. 273, 
276,81, A583. 


28. Skains vy. Barnes, 168 Ala. 426, 
53S 268; Boonville Nat. Bank y. 
Blakey, 166 Ind. 427, 76 NE 529; 


Roth v. Stuerken, 124 Md. 404, 92 A 


808; Campbell v. Mackay, 1 Myl. & 
3 603, 13 EngCh 603, 40 Reprint 

ie 

29. Ky.—Whitney v. Whitney, 5 
Dana 327. 

Md.—Beachey v. Heiple, 130 Md. 
683, 101 A 553. 

Tex.—Harless. vy. Haile, (Civ. A.) 


174 SW 1020, 1023. 


Vt.—Hooker, ete., Co. v. Hooker, 
88 Vt. 335, 92 A 448. 

Wis.—Two Rivers Mfg. Co. v. 
Beyer, 74 Wis. 210, 42 NW 2382, 17 
AmSR 131. 

- “Multifariousness is an objection 


that can seldom be sustained, and is 
entitled to no liberal construction 
inv its favor Harless vy. Haile, 
supra. But see United Cigarette 
Mach. Co. v. Wright, 132 Fed. 195 
[criticizing a similar statement]. 

[a] Rule applied.—In a suit to re- 
move clouds from title a prayer for 
possession will be construed as one 
for general relief in order to avoid 
an objection for misjoinder of causes. 
Two Rivers Mfg. Co. v. Beyer, 74 
Wis. 210, 42 NW 2382, 17° AmSR 
131. 
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formerly,®° but they will not hesitate to do so in 


eases plainly demanding it.*? 


The reason for the rule against multifariousness 
most usually given is the protection of defendants 
Other objections have 
also been raised, such as prolixity,®* complexity of 
the issues,’ confounding the proofs,®> annoyance,*® 
delay,?” inconvenience,** the necessity of defend- 
ant’s presenting unnecessary or wholly disconnected 


from unnecessary expense,** 


matters of defense.®® 
Guides or tests. 


30. Hudson v. Wood, 119 Fed. 764. 
31. Hudson v. Wood, 119 Fed. 764, 
U. S.—Jesson y. Noyes, 245 


32. 
- Fed. 46, 157 CCA 242 [certiorari den 


945. Ue Si 667,88 SCt 133,62 Led: 
538]; Bracken v. Rosenthal, 151 Fed. 
136:) idelity,» etc), vCol tv. Hidelity: 
Trust Co., 143 Fed. 152; Howe, etc., 
Co. v. Haugan, 140 Fed. 182; Hayes 
v. Dayton, 8 Fed. 702, 18 Blatchf. 
420; Turner v. American Baptist Mis- 
sionary Union, 24 F. Cas. No. 14,251, 
5 Mclean 344. 

Ala.—Kennedy v. Kennedy, 2 Ala, 
Ey Ble 

D. C.—McCartney v. Fletcher, 10 
App. 572. 

Tll—Guyer v. Auers, 132 Ill, A. 
520.- 

Ind.—Boonville Nat. Bank v. Bla- 
key, 166 Ind. 427, 76 NE 529, 5382. 

Md.—Houghton v. Tiffany, 116 Md. 
655, 82 A 831; Dunn vy. Cooper, 3 Md. 
Ch. 46. / : 

Miss.—Butler v. Spann, 27 Miss. 
234. 

N.:J.—Droste v. Hall, (Ch.) 29 A 
437; Lehigh Valley R. Co. v. McFar- 
lanes. NV ges. 

Va.—Alexander v. Alexander, 85 
Veo por nor aoa, ie iran 25. 

Eng.—Atty.-Gen. v.  Cradock, 3 
Myl. & C. 85, 14 EngCh 85, 40-Re- 
print 857. 

33. Bracken v. Rosenthal, 151 Fed. 
136; Boonville Nat. Bank v. Blakey, 
166 Ind. 427, 76 NE 529; Story Ea. 
Pl. (2d ed) § 271. 

84 Bracken v. Rosenthal, 151 Fed. 
136. 

35, Boonville Nat. Bank y. Blakey, 
166 Ind. 427, 76 NE 529; Alexander 
vy. Alexander, 85 Va. 353, 7 SE 335, 1 


LRA 125; Story Eq. Pl. (2d ed) § 271. 


86. Bracken v. Rosenthal, 151 Fed. 
186; Houghton v. Tiffany, 116 Md. 
655, 82 A 831. 

87. Bracken v. Rosenthal, 151 Fed. 


38. See supra text and notes 14— 


39. U. S—Gamewell Fire Alarm 
Tel. Co. v. Chillicothe, 7 Fed. 351. 

Il]l.—Stephens v. Collison, 249 Ill, 
225, 94 NE 664. 

Md.—Williams v. West, 2 Md. 174. 

Vt.—Wade v. Pulsifer, 54 Vt. 45. 

Va.—Alexander y. Alexander, 85 
Va. 353, 7 SH 335, 1 RA 120. 

40. See Actions §§ 206-211. ’ 

41. Fidelity, etc, Co. v. Fidelity 
Trust Co., 143 Fed. 152; Lincoln First 
Nat. Bank v. Starkey, 268 Ill. 22, 108 
NE 695; Alexander y. Alexander, 85 
Waiss5,. 302, G0Sh) 385, 1 PLR AG L2b: 
And see infra §§ 429-451, 

“Yet, it will seldom, if ever, be 
found difficult to determine whether 
multifariousness exists in the par- 
ticular case, if we will only bear in 
mind these cardinal rules upon the 
subject, namely, that a bill will al- 
ways be deemed multifarious, where 
several matters joined in the bill 
against one defendant are so en- 
tirely distinct and independent of 
each other that the defendant will be 
compelled to unite, in his answer and 


While it is true that the ques- 
tion is not governed by well defined technical rules, 
as is the joinder of law actions,*® it will be found 
that certain well defined principles are recognized 
by the courts, not perhaps as universally controlling, 
but as guides to be followed or tests to be applied 
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case.41 


the question.*® 
[9 428] 


proof.4® 


defense, different matters wholly un- 
connected with each other, and as a 
consequence the proofs applicable to 
each would be apt to be confounded 
with each other, and great delays 
might be occasioned respecting mat- 
ters ripe for nearing by waiting for 
proofs as to some other matter not 
ready for hearing; or again, where 
there is a demand of several matters 
of a distinct and independent nature, 
in the same bill, rendering the pro- 
ceeding oppressive because it would 
tend to load each defendant with an 
unnecessary burden of costs by 
swelling the pleadings with the state- 
ment of the several claims of the 
other defendants, with which he has 
no connection.” | Alexander v. Alex- 
ander, supra. 

[a] Tests of multifariousness.— 
(1) To render a bill multifarious as 
to matter, first the grounds of the 
suit must be different, and second 
each ground must be sufficient as 
stated to sustain a bill. See infra 
§§ 430, 431. (2) A test that is some- 
times applied is as to whether the 
causes of action united in the bill 
require separate proofs, decrees, or 
Separate defenses. ‘See infra § 439. 
(3) Another test very often employed 
is whether the bill, fairly construed, 
shows a single object and seeks to 
enforce one general and common 
right. See infra § 435. 

{b] Summary of rules.—‘‘The rule 
of multifariousness has recently 
been summed up in Gibson’s Suits in 
Chancery (section 292, quoted in 1 
Beach, Mod. Hq... Prac., § 129) in a 
manner which commends.itself to my 
judgment. He says that to make a 
bill demurrable for multifariousness 
it must contain all of the following 
characteristics: First, two or more 
causes of action must be joined 
against two or more defendants; sec- 
ond, these causes of action must 
have no connection or common 
origin, but be separate and inde- 
pendent; third, the evidence per- 
tinent to one or more of the causes 
must be wholly impertinent as to the 
other or others; fourth, one or more 
of the causes of action must be capa- 
ble of being fully determined with- 
out bringing in other cause or causes 
to adjust any of the legal or equi- 
table rights of the parties; fifth, the 
decree as to one or more of the sepa- 
rate or independent causes must be 
conclusive against one or more of 
the defendants, and the decree proper 
as to the other cause or causes must 
be conclusive against the other de- 
fendants or defendant; sixth, the re- 
lief proper against one or more of 
the defendants on one or more of the 
separate and independent causes of 
action must be distinct from the re- 
lief proper against the other defend- 
ant or defendants of the other cause 
of action; seventh, the satisfaction of 
the proper decree by any of the de- 
fendants to the extent of his alleged 
liability on any one or more of the 
distinct causes of action must not be 


2. From What Determined. 
mining the question of multitariousness the court 
will look only to the bill, and not to the answer or 
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for the discovery of this vice in any particular 


Statutory provisions. In many jurisdictions the 
joinder of actions is expressly regulated by stat- 
ute,*? some of which statutes apply particularly to 
bills or complaints in suits in equity.t® Where, as is 
eften the case, these statutory provisions are of a 
general character, they do not materially change 
the equity rules as to multifariousness.** 

Court rules exist in some jurisdictions affecting 


In deter- 


Prayer for relief. While the question whether a 


a satisfaction of a proper decree 
against the other defendant or de- 
fendants on the other cause or causes 
of action; and eighth, the multifari- 


ousness must be apparent, and the 


misjoiner of distinct causes of ac- 
tion manifest,” Von Auw v. Chicago 
Toy, etc., Co., 69 Fed. 448, 450. 

{[c] “In order to sustain a de- 
murrer to a bill on this ground, it 
must appear that several matters 
perfectly distinct and independent. 
are joined in the bill against the 
same defendant, thus compelling him 
to unite in his answer and defend 
different matters wholly unconnected 
with each other, or the bill must con- 
tain the demand of several matters 
of a distinct and independent nature 
against several defendants, thus im- 
posing upon each defendant the costs 
incident to the trial of several claims 
against the other defendants, with 
which he has no connection and in 
which he has no interest. The object 
must therefore be confined to cases 
where the demand against each par- 
ticular defendant is entirely distinet 
and separate in its subject-matter 
from that in which other defendants 
are interested and does not apply 
where there is a common liability in 
the defendants and a common al- 
though not co-extensive interest in 
the complainants.” Reese v. Wright, 
98 Md. 272, 278, 56°A 976. 

42. See statutory provisions; and 
Actions §§ 224-271. 

43. See statutory provisions; and 
First Nat. Bank vy. Avitt, 24 Man. 588. 

[a] In Mississippi, under’ the 
statute, the uniting in the same bill 
of several distinct and unconnected 
matters of equity against the same 
defendant does not render the bill 
multifarious. New Orleans, ete. R. 
Co. v. New Orleans Great Northern 
R. Co., 107 Miss. 453, 65 S 508; Henry 
v. Henderson, 79 Miss. 452, 30 S 754; 
Georgia Pac. R. Co. v. Brooks, 66 
Miss. 588, 6 S 467. 

[b] In Tennessee (1) under the 
statute providing that the uniting 
in one’s bill of several matters of 
equity, distinct and unconnected, 
against one defendant is not multi- 
fariousness, there can be no multi- 
fariousness except for misjoinder. 
Doherty y. Stevenson, 1 Tenn. Ch. 
518. (2) The joining in one bill of 
attachment of suits by numerous un- 
secured creditors does not render the 
bill multifarious. King vy. Patter- 
son, 129 Tenn. 1, 164 SW 1191. (3) 
A bill in an action in the nature of 
debt to recover usurious payments 
made at different times and on differ- 
ent instruments is not multifarious. 
Meredith v. Tullahoma First Nat. 
Bank, 127 Tenn. 68, 152 SW 1038. 

44. New. York, (ete. BR.) Co.> vs 
Schuyler, 17 N. Y. 592; Heggie v. 
Hill, 95 N. C. 303; Smith vy. Kennedy, 
46 Okl. 493, 149 P 197, 

45. -See rules of court, 

Federal equity rules see infra § 430. 
eee Halstead v. Shepard, 23 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note umber, 
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bill is multifarious or not depends primarily upon 
its allegations and not upon its prayer, yet the 
prayer is to be considered in determining this ques- 
tion.** A bill is not rendered multifarious by the 
addition of a prayer for relief not warranted by 
the allegations of the bill;*? nor by a prayer seek- 
ing different kinds of specific relief against the same 
parties and in favor of the same persons, provided 
they all relate to the same subject matter,>° or are 
incidental thereto;°1 nor by a prayer for relief in 
d A bill for the perpetuation of 
testimony is multifarious, if it also prays relief.5? 
Although the bill contains averments which might 
make it multifarious, the objection is obviated if 


the alternative.®2 


[a] The whole bill must be con- 
sidered. Webb v. Butler, 192 Ala. 
287, 68 S 369, AnnCas1916D 815. 

47. Gammel y. Young, 3 Iowa 297; 
Raniak y. Pokorney, 198 Mich, 567, 
165 NW 663; Stone y. Pontiac, etc., 
R. Co., 139 Mich. 265, 102 NW 1752; 
Nunnally v. Strauss, 94 Va. 255, 26 
SE 580; Washington City Sav. Bank 
v. Thornton, 83 Va. 157, 2 SE 193. 

[a] Frame of bill will prevail 
where it is single and the prayer 
would make it multifarious. Gam- 
mel vy. Young, 3 Iowa 297. 

48. U.S.—Virginia-Carolina Chem- 
ical Co. v. New York Home Ins. 
CO. aiiss Bed. l, bi COA. 2 I. 

Ala.—Smith v. Smith,/153 Ala. 504, 
45 S 168; Boutwell v. Vandiver, 123 
Ala. 634, 26 S 222, 82 AmSR 149; 
Ware v. Curry, 67 Ala. 274; Carpen- 
ter v. Hall, 18 Ada. 439. 

Fla.—Murrell vy. Peterson, 57 Fla. 
480, 49 § 31. 

Ga.—Allred v. Tate, 113 Ga. 441, 
39 SE 101. . 

Mich.—Stone vy. Pontiac, etc. R. 
Co., 139 Mich. 265, 102 NW 752. 

Pa.—Blankenburg v. Black, 200 Pa. 
629, 50 A 198. 

Wis.—South Bend Chilled Plow Co. 
v. George C. Cribb Co., 105 Wis. 443, 


81 NW 675. 
49. U. S.—Everglades Drain. 
League v. Napoleon B. Broward 


Drain. Dist., 253 Fed. 246 [app dism 
40 SCt 219, 64 L. ed. 220]; De Neuf- 
ville v. New York, ete, R. Co., 81 
Fed. 10, 26 CCA 306. 

Ala.—Smith v. Smith, 153 Ala. 504, 
45 S 168; Dargin v. Hewlitt, 115 
Ala. 510, 22 S 128; McGriff v. Al- 
ford, 111 Ala. 634; McCarthy v. Mc- 
Carthy, 74 Ala. 546; Yarborough Vv. 
Avant, 66 Ala. 526; Baines v. Barnes, 
64 Ala. 375; Mcrris v. Morris, 58 Ala. 
443; Carpenter v. Hall, 18 Ala. 439. 

Cal.—Newman v. Smith, 77 Cal. 22, 
Sear eeh Be 


Conn.—Bacon vy. Huntington, 14 
Conn. 92. 

Fla.—Ritch v. WHichelberger, 13 
Fla. 169. 


Ga.—Andrews Co. v. Columbus Nat. 
Bank, 129 Ga. 53, 58 SH 633, 121 Am 
SR 186, 12 AnnCas 616; Sewell v. Nor- 
ris, 128 Ga. 824, 58 SE 637, 13 LRANS 
1118; Burchard vy. Boyce, 21 Ga. 6. 
Tl1.—Sturgeon v. Burrall, 1 Ill. A. 
Docs» 

Mass.—McCabe v. Bellows, 1 Allen 
269. 

Mich.—Blackford vy. Olmstead, 140 
Mich. 583, 104 NW 47; Stone v. Pon- 
tiac, etc., R. Co., 139 Mich. 265; 102 
NW 752; Wight v. Roethlisberger, 116 
Mich. 241, 74 NW 474; Hammond vy. 
Michigan State Bank, Walk. 214. 

Mo.—McGlothlin y. Hemery, 44 Mo. 

350. 
=  N. J.—Miller vy. Jamison, 24 N.- J. 
Eq. 41; Durling v. Hammar, 20 -N. ne 
Eg. 220; Emans v. Emans, 14 N. J. 
Eq. 114. 

N. Y¥.—Mayne v. Griswold, 5 N. Y. 
Super. 463; McCosker vy. Brady, 1 Barb. 
Ghi4329. [aft d Nov¥. 214];, Many _v. 
Beekman Iron Co., 9 Paige 188; Var- 
ick v. Smith, 5 Paige 137, 28 AmD 
417. 

Va.—dJordan v. Liggan, 95 Va. 616, 
29 SE 330; Snavely v. Parkrader, 29 
Gratt. (70 Va.) 112, 


EQUITY 


ent.°° 


[a] Discrepancies between state- 
ment and prayer will not render the 
bill multifarious if they can be 
otherwise accounted for. Townsend 
v. Vanderwerker, 160 U. S. 171, 16 
SCt 258, 40 L. ed. 383. 

50. Smith v. Smith, 153 Ala. 504, 
45 S 168; Densmore vy. Savage, 110 
Mich. 27, 67 NW 11038; Cleland v. Cas- 


i grain, 92 Mich. 139, 52 NW 460. 


_[a] Against one defendant.—Spe- 
cial relief may be prayer against one 
of several defendants without render- 
ing the bill multifarious. Dougan v. 
Mitchell, 9 Man. 477; Manners v. 
Rowley, 10 Sim. 470, 16 EngCh 470, 
59 Reprint 697. 

51. Ingersoll v. Coram, 127 Fed. 
418; Wright v. Jewell, 9 Man. 607. 

52, See infra § 433. 

53. Adtna L. Ins. Co. v. Smith, 73 
Fed. 318; Jerome v. Jerome, 5 Conn. 
352. But see Cleland y. Casgrain 
92 Mich. 139, 52 NW 460 (a bill may 
ask for perpetuation of testimony in 
regard to a title and for the removal 
ae cloud). See also Depositions 

54. Ala.—Burford v. Steele, 80 
Ala. 147; Carpenter v. Hall, 18 Ala. 


439; Juzan v. Toulmin, 9 Ala. 662, 
44 AmD 418. 

Del.—Hopper v. Fesler Sales Co., 
99 A 82. 


Md.—Reese y. Wright, 98 Md. 272, 
56.A 976. 

Mass.—Old Dominion Copper Min., 
ete., Co. v. Bigelow, 188 Mass. 315. 
74 NE 653, 108 AmSR 479. 

Miss.—Pleasants y. Glasscock, Sm. 
S&uMoiChe= 17. 

N. J.—Wells v. Partridge, 3i N. J. 
Eq. 362. 

Pa.—Blankenkurg v. Black, 200 Pa, 
629, 50 A 198. 


R. I.—Arnold y. Arnold, 9 R. I. 
397. 
Va.—Appalachia y. Mainous, 121 


Va. 666, 93 SE 566. 

[a] The prayer being single may 
be taken to show that averments of 
a second right were inserted for a 
collateral purpose and not as a basis 
of relief. Sayles v. Tibbitts, 5 R. I. 


79) 

55. U. Suv. S. v. Allen, 171 Fed. 
907 ‘[rev on other grounds 173 Fed. 
13..1038;,-GCA-1 (aff: 224,U. .S. 471,32 
SCt 544, 56 L. ed. 847)]. 


Ark.—Gartland v. Nunn, 11 Ark. 
720. } 

Fla.—Murrell y. Feterson, 57 Fla. 
480, 49 S 31. 

Ill.—Lincoln First Nat.. Bank v. 


Starkey, 268 Ill. 22, 108 NE 695. 

Md.—Whitaker v. Coudon, i30 Md. 
234, 100 A 279. 

Mich.—Weles v. Newbould, 9 Mich. 
45. 

Mo.—Stalcup vy. Garner, 26 Mo, 72. 

Or.—Benson y. Keller, 37 Or. 120, 
60) -bears: 

Tenn.—Green v. Knoxville Bank- 
ing, etc., Co., 183 Tenn. 609, 182 SW 
244, 

W. Va.—Zell Guano Co. v. Heath- 
erly, 38 W. Va. 409, 18 SE 611. 

See also supra § 427. 2 

“Objections on account of multi- 
fariousness seem to be divided pri- 
marily into two classes: (1) Those 
which .go to a misjoinder of two or 
more independent and incompatible 


[§ 430] 4. Misjoinder of Causes—a. 
eral, The general rule is that there cannot be joined 
in a bill several distinct and entirely unconnected 
matters or transactions.°® 
and defendants are parties to the whole of the 
transactions which form the subject of the suit, nev- 
ertheless these transactions may be so. dissimilar 
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no relief is prayed concerning such matters.®* 

[§ 429] 3. General Causes of Multifariousness. 
Multifariousness may arise either from the mis- 
joinder of distinct demands or causes, or from the 
misjoinder of parties plaintiff or defendant, whose 
demands or liabilities are distinct and independ- 


In Gen- 


Even though plaintiffs 


causes of suit; and (2) where several 
matters of a distinct nature are 
stated and demanded against differ- 
ent parties.’”” Benson y. Keller, 37 Or. 
120, 124, 60 P 918. 


Misjoinder of causes see infra 
§§ 430-439. 
Misjoinder of parties see infra 
§§ 440-451. 
56. U. S.—Walker v. Powers, 104 


U. S. 245, 26 L. ed. 729; Watson v. 
Huntington, 215 Fed. 472, 131 CCA 
520; Miller v. Weston, 199 Fed. 104, 
119 CCA 358; Price v. Union Land 
Co., 187 Fed. 886, 110 CCA 20; Twen- 
ty-third St. R. Co. v. Metrepolitan 
Si ut. Co. AU Hed. 4073, SO 25Sar ye 
Allen, 171 Fed. 907 [rev on other 
grounds 179 Fed. 13, 103 CCA 1 (aff 
224 U. S. 471, 32 SCt 549, 56 L. ed. 
847)]; Hobbs Mfg. Co. vy. Gooding,. 
166 Fed. 933 [rev on other grounds 
176 Fed. 259, 100 CCA 83]; Groom vy. 
Wittmann, 164 Fed. 523; Schell v. 
Alston Mfg. Co., 149 Fed. 439; West- 
ern Tel. Mfg. Co. v. American Hlec- 
tric Tel. Co., 137 Fed. 603; Emmons 
v. National Mut. Bldg., ete., Assoc., 
185 Fed. 689, 68 CCA 327; Inman v. 
New York Interurban Water Co., 131 
Fed. 997; Farson vy. Sioux City, 106 
Fed. 278; Ziegler v. Lake St. El. R. 
Co., 76 Fed. 662, 22 CCA 465 [aff 69 
Fed. 176]; Norris v. Hassler, 22 Fed. 
401; McDonnell y. Eaton, 18 Fed. 710; 
Hayes y. Dayton, 8 Fed. 702; 18 
Blatenhf. 420; Haines vy. Carpenter, 11 
F. Cas. No. 5,905, 1 Woods 262 [aff 
91 U. S. 254, 23 L. ed. 345]. 
Ala.—Ford v. Borders, 75 S 398; 
Arnett v. Willoughby, 190 Ala. 530, 
67 S 426; Manegold v. Beaven, 189 
Ala. 241, 66 S 448; West v. Henry, 
185 Ala. 168, 64 S 75; Empire Realty 
Go. v.- Harton; 176. Ala, 99) 51° S “263% 
Wade v. Wyker, 171 Ala. 466, 55 S 


141; Singer v. Singer, 165 Ala. 144, 
51 S 755, 138 AmSR 19, 29 LRANS 
19, 21 AnnCas 1102; American Re- 


frigerating, etc., Co. v. Linn, 93 Ala. 
610, 7 S 191; Colburn y. Broughton, 9 
Ala. 351; Chapman v. Chunn, 5 Ala. 
397. : 

Fla.—Mountein y. King, 77 S 630; 
Troublefield v. Troublefield, 60 Fla. 
387, 538 S 518; Arcadia Mercantile Co. 
vy. Branning, 59 Fla. 428, 52 S 588; 
Murrell v. Peterson, 57 Fla. 480, 49 
S 31; Robinson v. Springfield Co., 21 
Bla. 3208. 

Ga.—Richter v. Macon Gas Co., 147 
Ga. 600, 95 SE 10; Field v. Brant- 
ley, 144 Ga. 55, 86 SE 245; Martin 
v. Brown, 129 Ga. 562, 59 SE 302; 
White v. North Georgia Electric Co., 
129) "Ga. 522,59 SH 227; Allred. v. 
Tate, 113 Ga. 441, 39 SE 101; Mar- 
shall vy. Means, 12 Ga. 61, 56 AmD 
444. 

Ill.—Linecoln First Nat. Bank ov. 
Starkey, 268 Ill. 22, 108 NE 695; Cal- 
kins v. Calkins, 229 Ill. 68, 82 NE 
242: Bonney v. Lamb, 210 Ill. 95, 7 
NE 375; Roedel vy. O’Brien, 204 Ill. A. 
380; Taylorville First Nat. Bank v. 
William E. Dee Clay Mfg. Co., 176 
Til. A. 455; Wolkau v. Wolkau. 158 
Tll. A. 341: Leeds v. Illinois State 
Medical, ete., Inst., 122 Ill. A. 650. 


Me.—Cheney v. Goodwin, 88 Me. 
563, 34 A 420. 
Md.—Fried vy. Burk, 125 Md. 500, 


'94 A 86: Canton v. McGraw, 91 Md. 


414 [210.3] 


that the court will not allow them to be joined to- 
gether but will require distinet records.** 

Under the federal equity rules plaintiff may join 
in one bill as many causes of action, cognizable in 
equity, as he may have against defendant, but if it 
causes of action cannot be 


appears that any sueh 


conveniently disposed of together, 


order separate trials.5S 


[§ 431] b. Distinct Grounds of Suit. 
a bill multifarious as to matter there must be two 
or more distinet grounds of suit, each of which, as 
is sufficient to support an independent 


is stated, 
bill in equity.®® 
744, 47 A rae a Chew v. Glenn, 82 
Md. 370, 33 A 722. 

Mass. Maer eee v. Nesson, 201 
Mass. 534, 88 NE 8; Davis v. Peabody, 
170 Mass. 397, 49 NE 750; Sylvester 
v. Boyd, 166 Mass. 445, 44 NE 343; 
eyerh. v. Keith, 143 Mass. 262, 9 NE 
560. . 

Mich.—Livingstone vy. Noyes, 43 
Mich, 129, 5 NW_78; Wales v. New- 
bould, 9 Mich. 45. 

Miss.—Nelms v. Brooks, 105 Miss. 
74, 61 S 985. 

Mo.—McGlothlin v. Hemery, 44 Mo. 
350; Stalcup v. Garner, 26 Mo. 72; 
Perkins v. Baer, 95 Mo. A. 70, 68 SW 

939. 


N. J.—Long v. F. Long Co., 82 N. 
J. Eq. 544, 89 A 246; Rodman v. 
Manganese ‘Steel Co.,. 75 N.\ J. Hq. 295, 
72 A 963; Miller v. Willett, 70 N. J. 
Ea. 396, 62 A 178 [aff 71 N. J. Ea. 
741, 65 A 981]; Evans yv. Evans, sche 
58 A 904; Emans v. Emans, 14 N. J. 


But it has been 


aq lis: 


N. Y.—Wise v. aoe Bending Mach. 
Co., 184 N. Y. 272, 87 NE 430. 


Sona 307, 51 LRANS too: Hutchin- 
son v. Dennis, 217 Pa. 290, 66 A 524; 
Cumberland Valley R. Co.’s App., 62 
Pa, 218; Ostrander y. Higgins, 24 Pa. 
Dist. 24; Hutchinson v. Dennis, 15 
Pa. Dist. 320; Anderson v. Lehigh 


. Coal, etc., Co., 10 Pa. Dist. 14; Colored 


American Protestant Assoc, v. Ladies’ 
American Protestant Ben. Assoc. 9 
Pa. Dist. €98; Purcell v. Purcell, 9 Pa. 
Dist. 188,23 Pa: Co. 330; ouzier vy: 
Naylor Line, etc., Co., 8 Pa. Dist. 632; 
Hutchinson v. Dennis, 32 Pa,’ Co. 642 
Bright v. McCullough, 1 LegRec 281: 
Wray v. Hazlett, 6 Phila. 155; Am- 
sler v. Oil Well Supply Co., 15 Pittsb 
Beary 416. 

T.— Lege vo Dewing, 25 R. I, 
56a 57 A 373. 

Tenn.—Tilman Vv. Searcy, 5 
Humphr. 487; Johnson v. Brown, 2 
Humphr, 327, 37 AmD 556; Smith’ vy. 
Quarles, (Ch. A.) 46 SW 1035; Mitch- 
ell v. Williams, (Ch. A.) 46 Sw 325 

Vt.—Lowell v. Wheeler, 102 A 337; 
Fife v. Cate, 85 Vt. 418, 82 A 741. 

Va.—Dennis v. Justus, 115 Va. 512, 
79 SH 1077; Baker v. Berry Hill 
Mineral Springs Co., 109 Va, 776, 65 
SE 656; Porter y. Robinson, 22 SEH 
843; Brown v. Bedford City Land, 
etc., Co., 91 Va: 31, 20 SE 968. 

W. Va.—Bennett v. Clay County 
Bank, 80 W. Va. 554, 98 SE 353; Har- 
rison County v. Hope Natural Gas 
Co., 80 W. Va. 486, 92 SE 726; Arnold 
v. Knapp, 75 W. Va. 804, 84 SE 895; 
Cecil v. Karnes, 61 W. Va, 543, 56 
SE 885; Frum vy. Fox, 58 W. Va. 334, 
52 SE 178; Day vy. National Mut. 
Bldg., ete., Assoc, 538 W. Va. 550, 44 
SE 779; Bailey v. Calfee, 49 W. Va. 
630, 39 SE 642; Crickard v. Crouch, 
41 W. Va. 503, 23 SE 727. 

Wis.—Hungerford  v. 
Wis. 332. . 

Man.—Haffield v. Nugent, 6 Man. 
547; Fonseca v. Macdonald, 3 Man. 
413; Wright v. Winnipeg, 3 Man. 349. 

“To render a bill in equity multi- 
farious for misjoinder of causes it 
must contain two or more distinct 
and independent causes of action that 
cannot properly be joined in one bill 


Cushing, 8 


EQUITY 


the eourt may 


To make 


held that where 


of complaint.” Mountein y. 
(Fla.) 77 S 630, 631. 
§§ 431, 435. 

{a] A bill is multifarious which 
seeks: (1) To enforce a resulting 
trust in lands, and on independent 
averments to have alimony decreed 
to complainant. Prickett v. Prickett, 
147 Ala. 494, 42 S 408. (2) Parti- 
tion, an accounting, and the cancelia- 
tion of an instrument purporting to 
be a will Nelms vy. Brooks, 105 
Miss. 74, 61 S 985. (3) To set aside 
a will and deed, to determine com- 
plainant’s rights by reason of a mar- 
riage contract of her mother, and to 
set aside proceedings for the removal 
of a trustee. Field vy. Camp, 193 Fed. 
160 [mod on other grounds 201 Fed. 
682, 120 CCA 140]. (4) To enforce 
the performance of a trust in real 
property and also to quiet complain- 
ant’s title to the same _ property. 
Leslie vy. Leslie, 84 Fed. 70. (5) ‘To 
have canceled many separate and in- 
dependent contracts made by one de- 
fendant with several complainants. 
Crawtord-Adsit Co. v. Fordyce, 100 
Il, A. 362. (6) To restrain the 
prosecution of individual ejectment 
suits against a number of owners of 
lots by one claiming a dower inter- 
est in the lots. Douglass v. Board- 
man, 113 Mich. 618, 71 NW 1100. 

b Where one matter is the nat- 
ural outgrowth of the other, or the 
outgrowth of the same subject mat- 
ter, the bill is not multifarious. 
Ferry v. Laible, 27 N. J. Eq. 146, 

57. Lincoln First Nat. Bank v. 
Starkey, 268 Tll. 22, 108 NE 695. 

58. Equity Rules Co rule 26. 
And see Eclipse Mach. Co. v. Harley- 
Davidson Motor Co., 244 Fed. 463; 
Paramount Hosiery Form Drying Co. 
v. Walter Snyder Co., 244 Fed. 192; 
Miller Rubber Co, v. Behrend, 242 
Fed. 515, 155 CCA 291; Taggart v. 
Bremner, 236 Fed. 544, 149 CCA 596; 
Crawford v. Washington Northern R. 
Co., 238 Fed. 961, 147 CCA 635 (a bill 
for the foreclosure of two mortgages 
not multifarious, within this rule); 
Williams v. Brady, 221 Fed. 118; 
Bucyrus v. MacArthur, 219 Fed. 266; 
Samson Cordage Works y. Puritan 
Cordage Mills, 211 Fed. 603, 128 CCA 
208, LRA1915 F 1107 [rev 197 Ped. 
205 and aff 194 Fed. 573]; Vose v. 
Roebuck Weather Strip, ete., Co., 210 
Fed. 687 (under this rule a suit of 
which a federal court has jurisdic- 
tion because of the nature of the 
cause of action cannot be used as a 
means for bringing within its Juris- 
diction a different cause of action be- 
tween the same parties, over which 
the court would have jurisdiction 
only on the ground of diversity of 
citizenship which does not exist). 

59. U. S—Brown v. Guarantee 
Trust, ete>.Co:, L28 Us. 408, 9 Set 
127, 32 L. ed. 468; Brown v. Pegram, 
149 Fed. 515; Howe, ete., Co. v. Hau- 
gan, 140 Fed. 182; Emmons vy. Na- 
tional Mut. Bldg.. ete., Assoc. 1385 
Bed. 689: 68-CCA $27: ‘Allen vy. Fair- 
banks, 45 Fed. 445, 

Ala.—Smith v. Smith, 153 Ala. 504, 
520, 45 S 168: Boutwell vy. Vandiver, 
123 Ala. 634, 26 S 222, 82 AmSR 149. 

Fla.—Mountein y. King, 77 S 630; 


And see infra 


x [§§ 430-431 , 


distinct and disconnected grounds of suit are joined 
in a bill, defendant against whom relief is sought in 
every phase of the suit is not prejudiced thereby 
and cannot justly complain of having one rather 
than several suits bronght against him.®° 
not multifarious for adding to an equitable cause 
of action matter in which there is no equity.*t For 
this reason, according to some authorities, if one of 
two distinct grounds of action is a purely legal one, 
of which a court of equity has no jurisdiction, its 
assertion wil not render the bill multifarious;®? but 
there are authorities which take the contrary view.®* 
A bill is not multifarious because as to some of sev- 


A bill is 


King, | Ritch y. Eichelberger, 13 Fla. 169. 


Me.—Kennebec, ete., R. Co. v. Port- 


land,. etc., R. Co., 54 Me. 173. 

Md.—Ruhe y. Ruhe, 113 Md. 595,” 
77 A 797; Union Bank v. Kerr, 2 Md. 
Ch, 460. 


Mass.—Phelps y. Creed, 231 Mass. 
228, 120 NE 589; Bay State Gas Co. 
v. Lawson, 188 Mass. 502, 74 NE 921; 
McCabe v. Beliows, 1 Allen 269. 

Miss—Champenois y. Fort, 45 
Miss. 355; Pleasants v. Glasscock, 
Sm. & M. Ch. 17. 

Mont.—McMahon vy. 
Mont, 46, 1 P 724, 

N. Y.—-Many vy. Beekman Iron Co;, 
9 Paige 188; Varick v. Smith, 5 Paige 
137, 28 AmD 417. 
nee C.—Bedsole vy. Monroe, 40 N. C. 

Va.—Strother v. 


Thornton, 4 


Strother, 106 Va. 


420, 56 SE 170; Dillard vy. Dillard, 97 


Va, 434, 34 SE 60; Jordan y. Liggan, 
95 Va. 616, 29 SE 330; Huff v. Thrash, 
75 Va. 546; Snavely v. Harkrader, 29 
Gratt. (70 Va.) 112. 

Wis.—Willard vy. Reas, 26 Wis. 540; 
Truesdell v. Rhodes, 26 Wis. 215; 
Bassett v. Warren, 23 Wis. 673. 

See also supra § 427. 

60. Mountein v. King, (Fla.) 77 S 


630. See also Robertson y. Monroe 
Co., 118 Miss. 541, 79 S 187 (constru- 
ing Code [1906] § 598). 

61. Dargin vy. Hewlitt, 115 Ala. 


510, 22 S 128; McGriff v. Alford, 111 
Ala. 634, 20 S 497; Morris v. Morris, 
d8 Ala. 443; Bennett v. Clark, 181 
Mich. 690, 693, 148 NW 3872. 

62. Ala—Johnston vy. Little, 141 
Ala. 382, 37 S 592; Letohatchie Bap- 
tist Church v. Bullock, 133 Ala. 548, 
32 S 58; Yarborough y. Avant, 66 
Ala, 526; Baines v. Barnes, 64 Ala. 
375; Wilkinson v. Bradley, 54 Ala. 


raul -—Hickey v. Chicago, ete., R. Co., 
GABIT AS 17a 

Mass.—Ginn y. Almy, 212 Wink 
486, 99 NE 276; McCabe v. Bellows, 
1 Allen 269. But see Mesisco v. 
Giuliano, 190 Mass. 352, 76 NE 907 
(a bill is multifarious in which plain- 
tiff seeks first to be restored to mem- 
bership in an association and then 
to have defendants ordered to pay 
him the amount of his sick benefits 
and of the expense which he has in- 
curred for medical attendance). 

Miss.—Neylans y. Burge, 22 Miss. 


201, 

v. Strother, 106 Va. 
420, “66 SE 170; Snavely v. Hardrader, 
29 Gratt. (70 Va.) 112. 

W. Va.—Lewis v. Cregor, 73 W. Va. 
564, 80 SE 957; Wellsburg, ete, R. 
Co. v. Panhandle Tract. Co., 56 -W. Va. 
18, 48 SE 746; Smith v. Patton, 12 
Ww. Va. 541; Jones v. Reid; 12 W. Va. 
350, 29 AmR 455;"Smith vy. McLain, 
11 W. Va. 654, 

“Tf a bill sets forth one ground 
of equitable relief, and also contains 
a statement which would uphold an- 
other claim, recoverable only in a 
common law action, although wholly 
disconnected with the equitable de- 
mand, such a bill is not multifari- 
ous, even though it contains a prayer 
for relief as to each claim.” Wilkin- 
son v. Bradley, 54 Ala. 677, 684. 

63. Hudson v. Wood, 119 Fed. 764; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cient remedy at law.*4 
[§ 432] c¢. 


Metcalf v, American School-Furni- 
ture Co., 108 Fed. 909 [aff 113 Fed. 
1020, 51 CCA 599]; Block y. Standard 
Distilling, “etce., Co. 95 Fed. 978; 
Brady v. Weeks, 3 Barb. (N. Y.) 157; 
Aylesworth v. Crocker, 21 R. 1. 436, 
44 A 308. 

[a] Mllustration.—A bill setting 
up a claim for damages under the 
antitrust law and also asking an 
injunction restraining defendant 
from using complainant’s trade-mark 
and trade name, is multifarious, as 
joining two distinct causes of action, 
having no connection with each 
other, and one of which is triable at 


law. Block v. Standard Distilling, 
ete., | Co.,. 95) Med: +978; 
64, United Cigarette Mach. Co. v. 


Wright, 115 Fed. 195. 
65. U.S.—Pacific R.Co. of Missouri 
Ven Missouriy Race) F.0%Cos) VllawUaes 


505, 4 SCt 588, 28 L. ed. 498; Ever- | 


glades Drain. League v. Broward 
Drain. Dist., 253 Fed. 246 [app dism 
40 SCt 219, 64 L. ed. 220]; Brown v. 
Pegram, 149 Fed. 515; Berwind v. 
Canadian Pac. R. Co., 98 Fed. 158; 
Se v. Excelsior Mfg. Co., 44 Fed. 


Ala.—Florence Land Co. v. Flor- 
ence, 75 S 19; Brown v. Sheridan, 185 
Ala. 122, 64 S 68; Morris v. Morris, 
58 Ala. 443. 

Cal.—Newman y. Smith, 77 Cal. 22, 
eee wi o1. 

Conn.—Bacon  v. 14 
Conn. 92. 

Fla.—Mountein v. King, 77 S 630; 
Ritch v. Hichelberger, 13 Fla. 169. 

Ill.—Sturgeon vy. Burrall, 1 Ill. A. 
537. g 

Mich.—Wheeler y. Ocker, etc., Mfg. 
Co., 162 Mich, 204, 212, 127 NW 332. 

prog feos v. Hemery, 44 Mo. 
350. 

N. H.—Carter v. Samuel Hano Co., 
72 N. H. 549, 58 A 243. 

Tenn.—Meredith Vv. 
First Nat. Bank, 127 Tenn. 
SW 1038. 

W. Va.—Towner v. Towner, 65 W. 
Va. 476, 64 SE 732. 

66. Ala.—Smith vy. Smith, 153 Ala. 
504, 45 S 168; Boutwell v. Vandiver, 
123 Ala. 634, 26 S 222, 

Ky.—Coppage v. Griffith, 40 SW 
908, 19 KyLR 459. 

Md.—Murphy v. Penniman, 105 Md. 
452, 60 A 282, 121 AmSR 583. 

Mich.—Bennett vy. Clark, 181 Mich. 
690, 693, 148 NW 3:72: [quot Cyc]; 
Wheeler v. Ocker, etc., Mfg. Co., 162 
Mich. 204, 212, 127 NW 332. 

N. Y.—Brady v. McCosker, 1 N. Y. 
214. 

N. C.—Bedsole v. Monroe, 40 N. C. 
313. 

Wis.—Patten Paper Co. v. Kau- 
kauna Water-Power Co., 70 Wis. 659, 
35 NW 7387. ; 

67. Pyles v. Riverside Furniture 
Co., 30 W. Va. 123, 2 SE 909. 

68. D. C.—EHclipse Bicycle Co. v. 
Farrow, 16 App. 468. 

Ind.—Carter v. Kerr, 8 Blackf. 373. 

Mass.—Brewer v, Boston Theatre, 
104 Mass. 378. 

_Mich.—Blackford v. Olmstead, 140 
Mich., 583, 104 NW 47. 

W. Va.—Towner v. Towner, 65 W. 
Va. 476, 64 SE 732. 

69. Towner v. Towner, 65 W. Va. 
76, 64 SE 732. 

5 70, Towner v. Towner, 65 W. Va. 
476, 64 SE 7382. 
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eral different matters growing out of the same trans- 
action, if stated alone, plaintiff would have a suffi- 


Surplusage and Immaterial Mat- 
ters. Mere surplusage will not render a bill multi- 
- farious,®® and therefore a:bill is not rendered mul- 
tifarious if in addition to stating a case for equita- 
ble relief it contains allegations with reference to 
another matter, but insufficient to entitle plaintiff 
to relief with reference thereto,®* nor will multi- 
fariousness be caused by matters inserted by way 
of charge,*’ or by averments merely incidental or 


EQUITY 


mand. 


71. U. S.—Hlectric Goods Mfg. Co. 
v. Koltonski, 171 Fed. 550; Westing- 
house Air-Brake Co. v. Kansas’ City 
So. pRar Cove dah Bed. 26,.i7b. CCA 1 
[rev on other grounds 128 Fed. 129]; 
Wright v. Skinner, 136 Fed. 694; Em- 
mons v. National Mut. Bldg., etc, 
Assoc., 135 Fed. 689, 68 CCA 3827; 
Davis v. Berry, 106 Fed. 761; Cutter 
v. lowa Water Co., 96 Fed. 777; Hal- 
sey v. Goddard, 86 Fed. 25; Harper 


v. Holman, 84 Fed. 222; Rosenstein 
v. Burns, 41 Fed. 841. ; 
Ala.—Hardie-Lynes Mfg. Co. v. 


Criaise, 189 Ala. 66, 66 S 657; Tissier 
v. Wailes, 39 S 924; Pratt Land, 
etc., Co., v. Robertson, 140 Ala, 584 
37 S 419; Kelly v. Browning, 113 Ala. 
420, 21 S 928; Dickerson v. Winsiow, 
97 Ala, 491, 11 S 918; Tipton v. Wor- 
tham, 93 Ala. 321, 9 S 596; Adams v. 
Sayre, 70 Ala. 318. 

Ga.—Allred v. Tate, 113 Ga. 441, 
39 SE 101. 

Mass.—Phelps v. Creed, 231 Mass. 
228, 120 NE 589; Pope v. Leonard, 115 
Mass, 286, 

Mich.—McDonald y. McDonald, 1 
NICH IING, Pit ods 

N. J.—Rowland v. New York Stable 
Manure Co., 88 N. J. Eq. 168, 101 A 
521; Holzer v. Thomas, 69 N. J. Eq. 
515, 61 A 154; Canon v. Ballard, 62 
N. J. Eq. 388, 50 A 178 {rev on other 
grounds »63) N. J. ;Hae: 79%, 52° .4 
352]. 

N Y.—Hathorn y. Natural Car- 
bonic Gas Co., 60 Mise. 341, 113 NYS 
458 [mod on other grounds 128 App. 
Divi WSs, UL2ZUNYStE387 415° Young. cv. 
Edwards, 11 HowPr 201. 

N. C.—Cauley v. Lawson, 58 N. C. 
132; Barnett v. Woods, 55 N. C. 198. 

Pa.—Cumberland Valley R. Co’s. 
App., 62 Pa, 218. 

R. 


» i—Perkins tv, Kirby, 389) cR. 1. 
343, 97 A 884. 
Va.—Seefried v. Clarke, 113 Va. 


365, 74 SE 204; Garrett v. Finch, 
107. Va. 25,°57 SH, 604. “ 

W. Va.—Sult v. A. Hochstetter Oil 
Co., 68 W. Va. 317, 61 SE 307, . 

[a] Different sources from which 
a plaintiff derives different portions 
of his right may all be alleged in 
support of his entire right. Rincon 
Water, etc., Co. v. Anaheim Union 
Water Co., 115 Fed. 543. 

72, U. S—De Hierapolis v. Law- 
rence, 115 Fed. 761; McGraw v. 
Woods, 96 Fed. 56. 

Ala.—Lebeck v. Ft. Payne Bank, 
115 Ala. 447, 22 S 75, 67 AmSR 51; 
Lewen v. Stone, 3 Ala. 485. x 

Mich.—Antoszewski v. City Plumb- 
ing Co., 185 Mich, 215, 151 NW 635; 
Wilson v. Addison, 127 Mich. 680, 87 
NW 109. } i 

Miss.—Murphy v. Clark, 9 Miss. 
221; Baines v. McGee, 9 Miss. 208. 

N. J.—Rockwell v. Morgan, 13 N. J. 
Eq. 384, 

N. Y.—N. Y. Ice Co. v. North West- 
erm ins, Co.,- 23 Na Y.. 35%), L2vAbbRr 
414, 21 HowPr 296; Horner v. Wood, 
23 N. Y. 356 [aff 15 Barb. 371]. 

Pa.—Abrahams v. Baugh, 9 Leg. & 
Ins. Rep. 59. 

Tenn.—Neal v. Read, 7 Baxt. 333. 

Vt.—Dietrich v. Hutchinson, 81 Vt. 


‘160, 69 A661. 


Va.—Matney v. Yates, 121 Va. 506, 
93 SE 694; Seefried v. Clarke, 113 
Va. 365, 74 SE 204; Snyder v. Grand- 
staff, 96 Va. 473, 31 SE 647, 70 AmSR 
863; Nunnally v. Strauss, 94 Va. 255, 


[21C0.J.] 415 


by way of inducement,°* argument,®® or aggrava- 
tion,’° not forming the basis of an independent de- 


[§ 433] d. Double, Alternative, and Inconsist- 
ent Grounds of Relief. A bill is not rendered mul- 
tifarious by alleging two or more grounds, each of 
which would entitle plaintiff to the same relief,” or 
by being properly framed in a double aspect’? or 
by praying for relief in the alternative.™ 
ternative claims,’ each belonging to many persons, 
one of whom has no interest in one claim, and oth- 
ers of whom have no interest in the other claim, 


Two al- 


26 SE 580. 

Wash.—Yarwood y. Johnson, 29 
Wash, 643, 70 P 123. 

See also supra § 426. And see 


Creditors Bills § 144. 

73. U. S.—Boyd v. New York, etc., R. 
Co., 220 Fed. 174; Jackson v. Jackson, 
175 Bed. 710, 99 CCA 286: Peale v. 
Marian Coal Co., 172 Fed. 639; Riggs 
v. Brown, 172 Fed. 637; Jahn v. 
Champagne Lumber Co., 147 Fed. 631; 
Virginia-Carolina Chemical Co. vy. 
Homie Ins. Co., 113 Fed. 1, 51 CCA 21; 
Ritchie v. Sayers, 100 Fed. 520; Chaf- 
fin v. Hull, 39 Fed. 887; Kilgour v. 
New Orleans Gaslight Co., 14 F. Cas. 
No. 7,764, 2 Woods 144. 

Ala.—Dixie Industrial Co. v. Ben- 
son, 79 S 615; Woodley v. Woodley, 
79 S 134; Barrington v. Barrington, 
77 S 711; Simonson y. Cain, 188 Ala. 
221, 34 S 1019; District Grand Lodge 
Now 0,0 1) O8 Bi sBe wi | Markel si Alas 
308, 30 S 870; Faulk v. Calloway, 123 
Ala. 325, 26 S 504; Christian, etc., 
Grocery Co. v. Kling, 121 Ala. 292, 
25 S 629; Allen v. Caylor, 120 Ala. 
251, 24 S 512, 74 AmSR 31; Lebeck 
v. Ft. Payne Bank, 115 Ala. 447, 22 
S 75, 67 AmSR 51; Hall v. Hender- 
son, 114 Ala. 601, 21 S 1020; Flor- 
ence Gas, etc., Co. v. Hanby, 101 Ala. 
15, 13 S 343; Lyons v. McCurdy, 90 
Ala. 497, 8 S 52; McCarthy v. Mc- 
Carthy, 74 Ala. 546. 

BO a Noe Ty v. Kellogg, 11 Conn. 

Fla.—Murrell v. Peterson, 57 Fla. 
480, 49 S 31; Florida Southern R. Co. 
v. Hill, 40 Fla. 1, 23 S 566, 74 AmSR 
ee Ritch v. Hichelberger, 13 Fla. 
169. 

Ga.—Boney vy. Cheshire, 147 Ga. 30, 
92 SE 636. 

Ill.—Gray v. Bloomington, etc., R. 
Co:;.. 1:20) dah, As 159; 

Mass.—Garden Cemetery Corp. v. 
Baker, 218 Mass. 339, 105 NE 1070, 
AnnCas1916B 75; Ginn y. Almy, 212 
Mass. 486, 99 NE 276; Downey v. 
Lancy, 178 Mass. 465, 59 NE 1015. 

Mich.—Hart v. McKeen, Walk. 417. 

Miss.—Hardie v. Bulger, 66 Miss. 
577, 6 S 186; Troup v. Rice, 55 Miss. 
278; Murphy vy. Clark, 9 Miss. 221; 
Baines v. McGee, 9 Miss. 208. 

N. J.—Young v. Young, 45 N. J. 
Eq. 27, 16 A 921; Rockwell v. Mor- 
gan, 13 N. J. Hg. 384. 

N. Y.—Brady v. McCosker, 1 N. Y. 
214, How. A. Cas. 480 [aff 1 Barb. 
Ch. 329]; Thomas y. Thomas, 9 App. 
Div. 487, 41 NYS 276; Connecticut 
Mut. L. Ins. Co, v. Cornwell, 72 Hun 
199, 25 NYS 348; Mayne v. Gris- 
wold, 5 N. Y. Super. 463; McCosker 
v. Brady, 1 Barb. Ch. 329; Lloyd v. 
Brewster, 4 Paige 537, 27 AmD 88; 
Colton v. Ross, 2 Paige 396, 22 AmD 
648, 

Tenn.—Roper y. Roper, 3 Tenn. Ch. 
53. 

Va.—Milton y. Kite, 114 Va. 256, 76 
SE 313; Baker y. Berry Hill Mineral 
Springs Co., 109 Va. 776, 65 SE 656. 

W. Va.—MeMillan v. Connor, 82 W. 
Va. 173, 95 SE 642; Turk v. Hevener, 
49 W. Va.'204, 38 SE 476; Korne v. 
Korne, 80 W. Va. 1, 3 SE 17. 

See also supra § 401, And see In- 
junctions [22 Cyc 931]. 

[a] In Alabama, (1) by statute 
(Code [1907] § 3095) a bill seeking 
alternative or inconsistent relief 
growing out of the same subject mat- 
ter, or relating to the same property 


eee ee 


ane 216.3] 


cannot be joined in one bill in equity.” 
multifarious which seeks an adjudication of discord- 
ant interests,”> or whicn sets up different claims 
which are inconsistent and repugnant.’® 
Multiplicity of Suits. 

ance of a multiplicity of suits being in itself a 
ground of equitable jurisdiction,” a bill will not 
be held multifarious if the matters therein con- 
tained can be conveniently disposed of together and 
a multiplicity of suits thereby avoided.*® 
bill will not be sustained on such ground when it 


[§ 434] e. 


between the same parties is not mul- 


tifarious. Barrington v. Barrington, 
U7 S 711; Hard v. American Trust, 
etc., Bank, 76 S 30; Macke v. Macke, 


76 S 26; Mathews v. J. F. Carroll Mer- 
cantile Co., 195 Ala. 501, 70 S 143; 
Kant v. Atlanta, etc., R. Co., 189 Ala. 
48, 66 S 598; Morris v. Fidelity 
Mortg. Bond Co., 187 Ala. 262, 65 S 
810; Dozier v. Farrior, 187 Ala. 181, 
65 S 864; Brown vy. Sheridan, 185 Ala. 
122, 64 S 68; Leonard v. B. F. Roden 
Grocery Co., 183 Ala. 578, 62 S 782; 
Moore v. Empire Land Co., 181 Ala. 
344, 61 S 940; Bellview Cemetery Co. 
v.-MecEvers, 174 Ala. 457, 57 S 375; 
Smith v. Young, 173 Ala. 190, 55 S 
425; Durr v. Hanover Nat. Bank, 170 
Ala. 260, 53 S 1012; Gillespy v. ‘Hol- 
lingsworth, 169 Ala. 6O2ZF S38 SS O87: 
Bellevue Cemetery Co. v. McEvers, 
168. Ala. 535; \53°°S' (272; Skains Vv. 
Barnes, 168 Ala, 426, 53 Sy 268; Henry 
vy. Tennessee Live Stock Co:; 164 Ma 
876, 50 S 1029; Ellis vi Crawson, 147 
Ala. 294, 41 S’ 942: Johnston v. Lit- 
tle, 141 ‘Ala. 382, 37 S 592. (2) Not- 
withstanding this statute, a bill to 
enjoin repeated trespasses by a cor- 
poration and for discovery and dam- 
ages from the corporation, the firm 
which was converted into the cor- 
poration, and the individual mem- 
bers thereof, is multifarious. Hitt 
Lumber Co. v. Cullman Property Co., 
189 Ala. 18, 66 S 720. (3) Where a 
partner in an insolvent bank is sued 
by the trustee to recover the pro 
rata amount due from him, the trus- 
tee cannot at the same time attack a 
previous conveyance made by such 
partner to his daughter. Webb v. 
Butler, 192 Ala. 287, 68 S 369, AnnCas 
1916D 815. (4) A pill by a ward 
after majority which seeks relief 
against his guardian and the surety 
on his bond because of fraud in pro- 
curing a consent decree settling the 
guardianship, and for _ subsequent 
fraud inducing the ward to make a 
conveyance, is multifarious. Mane- 
gold v. Beavan, 189 Ala. 241, 66 S 448. 

74. Stebbins v. St. Anne, 116 U.S. 
386, 6 SCt 418, 29 L. ed. 667. 

75. Taylor v. King, 32 Mich. 42. 


76. U. S—Inman vy. New York 
Interurban Water Co., 181 Fed. 
997; State Trust’ Co!" v.. Kansas 
Gity, ete.’ Re" Co., - 1129" Ghed.=..456, 
128 Fed. 129 {rev on other 


grounds Westinghouse Air-Brake Co. 
v. Kansas City R. Co., 137 Fed. 26, 
71 CCA 1]; Ritchie v. Sayers, 100 Fed. 
520; Cutter v. Iowa Water Co., 96 
Fed. 777; MeGraw vy. Woods, 96 Fed. 
56; Leslie v. Leslie, 84 Fed. 70; Mer- 
riman v. Chicago;\etc., Ro Co; 64 Fed. 
535, 12 CCA 275; Lehigh Zinc, etc., 
Co. v. New Jersey Zinc, ete., Co., 43 
Fed. 545; St. Louis, ete, R. Co. v. 
Terre Haute, etc., R. Co., 33 Fed. 440 
fat, Use (eos, Lo SOC Loner tocwla. 
ed. 440]; Wilkinson y. Dobbie, 29 F. 
Gas. No. 17,670, 12 Blatechf: 298. 

Ala.—Green v. Wright, 160 Ala. 476, 
49 S 320; Williams v. Cooper, 107 Ala. 
246, 18 s 170; Heinz v. White, 105 
Als. 670,178 i85: Lyons v. McCurdy, 
90 Ala. 497, 8 S 52. 

Mass.—Davis _ v. 170 
Mass. 397, 49 NE 750. 

Mich.—Eberle v. Heaton, 124 Mich. 
205, 82 NW 820; Rollins v. Van 
Baalen, 56 Mich. 610, 23 NW 332; 
Hart v. McKeen, Walk. 417. 


Peabody, 
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A pill is 
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The avoid- 


But a 


45 Miss. 
293; 


Thoms, 


Mo.—Jones vy. Paul, 9 Mo. 
Wilkson y. Blackwell, 4 Mo. 428. 

N. J.—Rodman vy. Manganese Steel 
Safe Co:, 75 No J. Bq: 295;'72'A 963; 
Emans v. Emans, 14 N. J. Eq. 114; 
Swayze v. Swayze, 9 N. J. Eq. 273. 

N. Y.—Gardner v. Ogden, 22 N. Y. 
327, 78 AmD 192; Swift v. Eckford, 
6 Paige 22; McCosker vy. Brady, 1 
Barb. Ch. 329. 

Tenn.—Willard v. (Ch. 
A.) 48 SW 397. 

Va.—Brown v. Bedford City Land, 


Miss.—Thoms vy. 
3. 


Goddard, 


ete., Co., 91 Va. 31, 20 SE 968; Uni- 
versal L. Ins. Co. vy. Devore,: 83 Va. 
267, 2 SH’ 433. 

W. Va.—Day v. Nat. Mut. Bldg., 


etc., Assoc., 53 W. Va. 550, 44 SE 779. 

See also supra §$ 426. 

{a] Extent of inconsistency.—Be- 
tween several rights declared on 
there must be such repugnancy and 
inconsistency as to cause confusion 
and embarrassment to the court in 
administering the relief which would 
be appropriate, were separate suits 
brought, Henshaw v. Salt River Val- 


ley* Canal Co:,.6 Ariz;<°151, 54. P* 577. 
77. See supra §§ 48-52. 
78. U. S—Heckman v. U. S., 224 


U. S. 418, 32 SCt 424, 56 L. ed. 820; 
Bitterman v. Louisville, ete., R. Co., 
207) Ul S4205, 28 SCt 91) 52) 'he ed: 
171, 12 AnnCas 693; Grant vy. Phcenix 
Mute InsCo. 121, Sel0oe tlSGe 
841, 30 L. ed. 905; Jesson v. Noyes, 
245°Hed. 46" 157 iCGA 342." sk (Sa6v. 
Alten, -179 -Wed:+13, 103 CCA 1 faff 
224 U. S. 413, 448, 458, 471, 32 SCt 
424, 494, 544, 549, 56 L. ed. 820, 834, 
841, 847]; London Guarantee, etc., Co. 
Ltd. v. Bell Tel. Co., 171 Fed. 278; 
Bracken v. Rosenthal, 151 Fed. 136; 
Allen y. Luke, 141 Fed. 694; Daster- 
vignes v. U. S., 122 Ped. 30, 58 CCA 
346; Burlington Sav. Bank v. Clinton, 
106 Fed. 269; Liverpool, ete,, Ins. Co. 
v. Clunie, 88 Fed. 160; Western Land, 
etc., Co. v. Guinault, 37 Fed. 523; 
Stafford Nat. Bank v. Sprague, 8 Fed. 
377, 19 Blatehf. 529. 
Ala.—Forcheimer v. Foster, 192 
Ala. 218, 68 S 879; Rucker y. Tennes- 
see Coal, ete., Co., 176 Ala, 456, 58 
S 465; Sicard v. Guyllou, 147 Ala. 
239, 41 S 474, 
Cal.—People v. Morrill, 26 Cal. 336. 
D. C.—Elliot v. Lamon, 8 D. C. 647. 
Fla.—Farrell v, Forest Inv. Co., 
Vo. Wa, TOU ToS, 2. 6 
Tll.— King v. Rice, 285 Ill. 123, 120 
NE 449 [rev on other grounds 208 I1l. 
A. 60]; Lincoln First Nat. Bank 
v. Starkey, 266 Ill. 22, 108 NE 695; 
Stephens vy. Collinson, 249 Ill. 225, 


94 NE 664; Adams v. Oberndorf, fo 
272, 73 NE 423]. 
Tuttle-Smith 
R. I.—Brown vy. Tilley, 
98, 150 NW 895. 
Tex.—Harless v. Haile, 


Til, A. 497; North American Ins. 
v. Yates, 116 Til. A. 217 [aff 214 Tl, 
Mass.—Andrews Ww 
Co., 191 Mass. 461, 78 NE 99 
oboe vel, 
B79, 57 A. 880. 
Ss. D.—Castle v. Gleason, 35 S. D. 
Tenn.—Long vy. Fisher Typewriter 
Co., 1 Tenn. Ch. A. 668. 
(Civ. A.) 
174 SW 1020; Slaton v. Anthony (Civ. 
A.) 143 SW 201. 


MG Mecklenburg 
Rank, 113 Va. 656, 75 SE 94; Seefried 
Vv. Clarke, 123 Va. 365, 14 SE 204; 


Pack v. Whitaker, 
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seeks to litigate entirely distinct controversies be- 
tween different parties.’® 

Singleness or Duplicity in General 
Object. In accordance with the aim of equity to ad- 
minister complete relief in one suit,8° a bill is 
not multifarious so long as it shows a single object 
and seeks to enforce a single right, although that 
enforcement demands an investigation of several 
matters, and relief of a complex character and con- 
sisting of different elements.*t 
single suit investigate and determine all questions 


The court will in a 


110 Va. 122, 65 SE 
496; Garrett v. Finch, 107 Va. 25, 
57 SH 664; Johnson vy. Black, 103 Va. 
477, 49 SE 633, 106 AmSR 890, 68 
LRA 264; Albermarle County School 
Bd. v. Farish, 92 Va. 156, 23 SH 221. 

W. Va.—North American Coal, etc., 
Co. v. O’Neal, 82 W.-Va. 186, 95 SE 
822; Ross v. Ross, 72° W.. Va. 640, 
78 SEH 789; Smith v. McLain, 11° W. 
Va. 654, 

Man.—Fonseca_ vy. 
Man. 413. 

79. Haines v. Carpenter, 11 F. Cas. 
No. 5,905, 1 Woods 262 [aff 91 U.S. 
254, 23 L. ed. 345]; Peniston vy. Hy- 
draulic Press Brick Co., 234 Mo. 698, 
138 SW 532. 

[a] A multifarious bill will not 
be allowed as a remedy for a multi- 
plicity of suits. Haines v. Carpenter, 
11 F. Cas. No. 5,905, 1 Woods 262 
fafh94) Ui. St 2546 23955. ehtes4ae. 


MacDonald, 3 


80. See fees §§ 117-129, 187. 
SIC aw, —U. S. v. Beebe, 180 U. 
Se03438; a 'sct STAY 45. Lae CAMISESE 


Brown v. Guarantee Trust, etc., Co., 
128 Uie SUI403;. 9 SOeel on. s2kemed: 
468; Howard v. National Tel. Co., 
182° Fed. 215; Risley v. ‘Utica, 173 
Fed. 502; Attna Ins. Co. v. Albany, 
ete.,, R: Co, 156 Fed). 132 faffi (170 
Fed. 1019 mem, 95 CCA 393 (cer- 
tiorari den 215 U. S. 601, 30 SCt 
401, 54 L. ed. 344)]; Pennsylvania 
Co. v. Bay, 150 Fed. 770; Horner- 
Gaylord Co. v. Miller, 147 Fed. 295; 
Daimler Mfg. Co. v. Conklin, 145 
Fed, 955; Jones vy. Missouri-Edison 
Electric Co., 144 Fed. 765, 75 CCA 
631; South Penn Oil Co. v. Calf 
Creek Oil, ete, Co.,/140° Fed... 507; 
Howe, etc., Co. v. Haugan, 140 Fed. 
182; George v. Wallace, 135 Fed. 286, 
68 CCA 40 [aff 201-U. Sy .230, 244, 
26 SCt 495, 498, 50 L. ed. 738, 743]; 
United Cigarette Mach. Co. v. Wright, 
132 Fed. 195; Illinois Cent. R. Co. v. 
Caffrey, 128 Fed. 770; Moody vy. Flagg, 
125 Fed. 819; Williams v. Crabb, 117 
Fed. 193, 54 CCA 218, 59 LRA 425 
[certiorari den 187 U. S.° 645, 23 
SCt 845, 47 L. ed. 347]; Rincon Water, 
ete., Co. v. Anaheim Union Water 
Co., 115. Fed. 543; Virginia-Carolina 
Chemical Co. v. Home Ins. Co., 113 
Fed. 1, 51 CCA 21 [aff 109 Fed. 681]; 
New England Phonograph Co. y. Edi- 
son, 110 Fed. 26; Davis v. Berry, 106 
Fed. 761; Metropolitan Trust Co. v. 
Columbus, ete., R. Co., 93 Fed. 689; 
Barcus v. Gates, 89 Fed. 783, 32 CCA 
337; Ryan vy. Seaboard, ete, thi Oo. 
89 Fed. 397; Liverpool, ete., Ins. Co. 
v. Clunie, 88 Fed. 160; Hayden Vv. 
Thompson, 71 Fed. 60, 17 CCA 592; 
U. S. v. Flournoy Live-Stock, ete., 
Co., 69 Fed. 886; Eastern Bldg., ete., 
Assoc. v. Denton, 65 Fed. 569, 13 CCA 
44; Pullman vy. Stebbins, 51 Fed. 10; 
Alma First Nat. Bank v. Moore, 48 
Fed. 799; Northern Paes R. Co. v. 
Walker, 47 Fed. 681 [rev on other 
srounds 148 "U, §) 394° 137SCt.. 650; 
37 L. ed. 494]; Chase v. Cannon, 47 
Fed. 674; Hartford F. Ins. Co. v. 
Bonner Mercantile Co., 44 Fed. 151, 11 
LRA 623 [mod on other grounds 56 


Fed. 378, 5 CCA 524]; Osborne =v. 
Wisconsin Cent. R. Co., 438 Fed. 824; 
Rosenstein yv. Burns, 41 Fed. 841: 


Western Land, ete., Co. v. Guinault, 
37 Hed. 523; Potts v. Hahn, 32 Fred. 
660; Norris v. Haggin, 28 Fed. 275 
[aft 136 Uin Ss) 886; LOLS Cao: “34 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


fom 
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§ 435] 
L. ed. 424]; Woodruff v. North Bloom- 


Bank, 13 Fed. 65; Beatty v. 
Hinckley, 1 Fed. 385, 17 Blatchf. 398; 
Equitable L. Assur. Soc. v. Patter- 
son, 1 Fed. 126; Gaines v. Masseaux, 
9 F. Cas, No. 5,176, 1 Woods 118; 
Giveen v. Smith, 10 F. Cas. No. 5,467, 
1 Hask, 358. 

Ala.—Gill v. More, 76 S 453; Har- 
die-Tynes ,Mfg.. Co. .v. Cruise, ,189 
Ala. 66, 66 S 657; Leonard yv. B. F. 
Roden Grocery Co., 183 Ala. 578, 62 
S 782; Dixie Grain Co. v. Quinn, 181 
Ala, 208, 61 S 886; Seay v. Graves, 
178 Ala. 131, 59 S 469; Washington y. 
Arnold, 107 Ala. 448, 52 S 463; Keily 
v. Smith, 162 Ala. 518, 50 S 145; Cen- 
tral Land’ Co. vy. Sullivan, 152 Ala. 
360, 44 S 644, 15 AnnCas 420; Sicard 
v. Guyllou, 147 Ala. 239, 41 S 474; 
Tissier v. Wailes, 39 S 924; Selman 
v. Walling, 39 S 568; Simonson vy. 
Cain, 138 Ala. 221, 34 S 1019; Gulf 
Red Cedar Co. y. Crenshaw, 138 Ala. 
134, 35 S 50; Adams yv. Wilson, 137 
Ala. 632, 34 S 831; Northwestern Landa 
Assoc. v. Grady, 137 Ala. 219, 33 S 
874; Henderson v. Hall, 134 Ala. 455, 
32.S 840, 63 LRA 673; Wimberly v. 
Montgomery Fertilizer Co., 132 Ala. 
107, 31 S 324; Howard v. Corey, 126 
Ala, 288, 28 S 682; Christian, ete., 
Grocery Co. v. Kling, 121 Ala. 292, 
25 S 629: Burke v. Morris, 121 Ala. 
126, 25 S 759; Southern Bldg., etc., 
Assoc. v. Casa Grand Stable Co., 119 
Ala. 175, 24 S 886; Teal v. Chancel- 
Jor;-117 Ala. 612, 23.8. 6513" Lyonitv. 
Dees, 101 Ala. 700, 14 S 564; Collins 
_v. Stix; 96 Ala. 338, 11 S 380; Randle 
v. Boyd, 73 Ala. 282; Monroe v. Ham- 
ilton, 47 Ala, 217; Whitman v. Aber- 
mathy, 33 Ala. 154; Larkins v. Biddle, 
21 Ala. 252; Savage v. Benham, 17 
Alas hell 9): 

Ariz.m—Henshaw y. Salt River Val- 


ley. Canal .Co.,. 6 Ariz 151, 54° P 
S77, 

Ark.—Place vy. State, 77 Ark. 328, 
92 SW 242. 


- Cal.—Whitehead v. Sweet, 126 Cal. 
67, 58 PP. 3.76. 

Conn.—Wells v. Bridgeport Hy- 
draulic Co., 30 Conn. 316, 79 AmD 
250; Mix v. Hotchkiss, 14 Conn. 32. 

Del.—Hopper v. Fesler Sales Co., 


99 A 82; Mahoney v. Healy, 9 Del. 
Ch. 273, 81 A 583. 
D. C.—Bride v. Reeves, 36 App. 


476; Webb v. King, 21 App. 141. 

Fla.—Wright v. Wright, 77 S 616; 
Richardson vy. Gaither, 70 Fla. 145, 
$9 S 699; Law v. Taylor, 63 Fla. 
487, 58 S 844; Arcadia Mercantile Co. 
v. Branning, 59 Fila. 428, 52 S 588; 
Deans vy. Wilcoxon, 25 Fla. 980, 7 S 
i163; Robinson vy. Springfield Co., 21 
Fla. 203. 

Ga.— Brock v. Wildey, 132 Ga. 19, 
63 SE 794; Willingham v. Huguenin, 
129 Ga. 835, 60 SE 186; Ashley v. 
Cook, 128 Ga. 886, 58 SE 640; White 
vy. North Georgia Electric Co., 128 
Ga, 539, 58 SE 338; Allred _v. Tate, 
113 Ga. 441, 39 SE 101; Dixon v. 
Merchants’, etc., Land Co., 103 Ga. 
707, 30 SE 690; Parker v. Cochran, 
97 Ga. 249, 22 SE 961; Clary v. Haines, 
$1 Ga. 520; Wynne v. Lumpkin, 35 


Ga. 208; Butler y. Durham, 2 Ga. 
413, 
Tll.—Lincoln First Nat. Bank v. 


‘Starkey, 268 Ill. 22, 108 NE 695; Lon- 
don Mils vy. White, 208 Ill. 289, 70 
NE 313; Lemon v. Lemon, 192 Ill. 
A. 361: Merchants Nat. Bank v. 
Hogle, 25 Ill. A. 548. 


Ky.—Rodgers v. Rodgers, 31 SW 
139, 17 KyL 358. 

Me.—Kennebec, ete, R. Co. v. 
Portland, ete. R. Co., 54 Me. ie 


Bugbee v. Bate ae Me. 269; Brown 
+. Haven, 12 Me. ; 
"4 Md.—Ruhe v. Ruhe, 113 Md. 595, 
77 A 797; Whitman vy. United Surety 
Co., 110 Md. 421, 72 A 1042; Regester 
v. Regester, 104 Md. 359, 65 A 12; 
Murguiondo vy. Hoover, 72 Md. 9, 18 
A 907; Kunkel v.. Markell, 26 Md. 
390; Wilson v. Wilson, 23 Md, 162; 


£21 Cc; J.—27] 


EQUITY 


Young v. Lyons, 8 Gill 162; Doub v. 
Barnes, 1 Md. Ch, 127. 

Mass.—Ginn vy. Almy, 212 Mass. 
486, 90 NE 276; Hutchins v. Nicker- 
son, 212 Mass. 118, 98 NE 791; Coram 
v. Davis, 209 Mass. 229, 95 NE 298; 
Andrews v. Tuttle-Smith Co., 191 
Mass. 461, 78 NE 99; Bliss v. Parks, 
175 Mass. 539, 56 NE 566; White v. 
Bigeiow, 154 Mass. 593, 28 NE 904; 
Price v. Minot, 107 Mass. 49; Dim- 
mock y.- Bixby, 20 Pick. 368. 

Mich.—Johnson v. Harrison, 199 
Mich. 221, 165 NW 773; Buck vy. Lock- 
wood, 193 Mich. 242, 159 NW 509; 
Bennett v. Clark, 181 Mich. 690, 148 
NW _ 372; Robinson v. New Jersey 
De Luxe Motor Car Co., 170 Mich. 
163, 185 NW 897; Cleland v. Casgrain, 
92 Mich. 139, 52 NW 460; Wales v. 
Newbould, 9 Mich. 45; Wheeler v. 
Clinton Canal Bank, Harr. 449. 

Minn.—State v. Knife Falls Boom 
Corp., 96 Minn. 194, 104 NW -817; 
Palmer v. Tyler, 15 Minn. 106; North 
vy. Bradway, 9 Minn. 183. nd 

Miss.—Dukate v. Adams, 101 Miss. 
433, 58 S 475; Jones yv. Jones, 99 
Miss. 600, 55 S 361; Henry v. Hen- 
derson, 79 Miss. 452, 30 S 754; Rich- 
ardson v. Brooks, 52 Miss. 118; Mc- 
Gowan v. McGowan, 48 Miss. 553; 
Miller v. Helm, 10 Miss. 687; Gar- 
net vy. Mississippi, etc., R. Co., Freem. 


M 
305, 29 SW 1018; Goodwin v. Gooa- 
win, 69 Mo. 617; Martin v. Martin, 
13 Mo. 386; Rubey v. Barnett, 12 
Mo. 3, 49 AmD 112; Perkins vy. Baer, 
95 Mo. A, 70, 68 SW 939; Rosenstein 
v. Missouri Pac. R. Co., 16 Mo. A. 
225. 

N. H.—Chase v. Searles, 45 N. H. 
5d1, 

N. J.—Knikel v. Spitz, 74 N. J. Eq. 
581i, 70 A 992; Woodbridge v. Carl- 
stadt, 60 N. J. Eq. 1, 46 A 540; See 
v. Heppenheimer, 55 N. J. Eq. 240, 36 
A’966' [aff 56 ON. J. Eqs 4533/41 A 
1116]; Stevens v. Bosch, 54 N. J. 
Eq. 59, 33 A 293; Danner v. Danner, 
30 N. J. Eq. 67; Durling v. Hammar, 
20 N. J: Bq: 220; Hicks vy. Camp- 
bell, 19 N. J. Eq. 183. 

N. Y.—Ostrander v. Weber, 114 N. 
Wel 95.6421 ENE ALAS AOU IN’  ¥se1639; 
Metropolitan Trust Co. v. Stallo, 166 
App. Div.,. 649, 152 NYS 173 [aff 
215 N: Y. 710 mem, 109 NE 1084 
mem]; Irving v. Bruen, 110 App. Div. 
558, 97 NYS 180 [aff 186 N. Y. 
605 mem, 79 NE 1107 mem]; Thomas 
v. Thomas, 9 App. Div. 487, 41 NYS 
276; Wood v. Sidney Sash, etc., Co., 
92 Hun 22, 37 NYS 885; Standart v. 
Burtis, 46 Hun 82; Day v. Stone, 15 
AbbPrNS 137; Geery v. New York, 
etc., SS. Co., 12 AbbPr 268; Newland 
v. Rogers, 3 Barb. Ch. 432; Bates v. 
Plonsky, 62 HowPr 429; Boyd v. 
Hoyt, 5 Paige 65. 

N. C.—England v. Garner, 86 N. C. 
366; Watson v. Cox, 36 N. C. 389; 
Robertson v. Stevens, 386 N. C. 247; 
McCaskill v. McBryde, 17 N. C. 265. 

Okl.—Coody v. Coody, 39 Okl. 719, 
136 P 754, LRAI1915E 465. 

Pa.—Blankenberg v. Black, 200 Pa. 
629, 50 A 198; Corbe v. Burkert, 33 
Pa. Super. 317; Laughead v. Beale, 24 
Pa. Co. 465; Spruks v. Jones, 4 Lack 
Jur 85. 

R. E—Brown v. Tilley, 25- R. I. 
579, 57 A 380. : 

S. C—Ragsdale v. Holmes, 1 S. C. 
91; Barkley v. Barkley, 35 S. C. Ea. 
2, 

“Tenn.—King v. Patterson, 129 Tenn. 
1, 164 SW 1191; Neal vy. Read, 7 Baxt. 
333; Hinton v. Cole, 3 Humphr. 656; 


Johnson v. Brown, 2 Humphr. 327, 
37 AmD 556. 
Tex.—Dobbin v. Bryan, 5 Tex. 


6. 

Utah.—Stevens v. South Ogden 
Land, etc., Co. 14 Utah 2382, 47 P 
a 
: Vt.—Farrar v. Powell, 71 Vt. 247, 
44 A 344; Miner vy. Pike, 71 Vt. 240, 
44 A 345: Smith vy. Scribner, 59 Vt. 
96, CAs 


o.—Boggess v. Boggess, 127 Mo. | 


(210. 5.] 


Vai—Matney v. Yates, 121 Va. 506, 
93 SE 694; Garrett v. Finch, 107 
Va. 25, 57 SE 604; Dulaney v. Du- 
laney, 105 Va. 429, 54.SE 40; Hutch- 
inson v. Maxwell, 100 Va. 169, 40 SH 
655, 93 AmSR 944, 57 LRA 384; 
Haskin Wood-Vulcanizing Co. v. 
Cleveland Ship-Building Co., 94 Va. 
439, 26 SE 878; Thomas y. Sellman, 
87 Va. 683, 13 SE 146; Hill v. Hill, 
eet 592; Garrison vy. Hall, 75 Va. 

W. Va.—Ross v. Ross, 72 W. Va. 
640, 78 SE 789; Sult v. A. Hochstetter 
Oil Co.) 63 OW. Va, 2317,.61 (SE 307: 
Oney v. Ferguson, 41 W. Va. 568, 
23 SE 710. 

Wis.—Draper v. Brown, 115 Wis. 
361, 91 NW 1001; South Bend Chilled 
Plow Co. v. George C. Cribb Co., 105 
Wis. 443, 81 NW 675; Zine Carbonate 
Co. vy. Schullburg First Nat. Bank, 
103 Wis. 125, 79 NW 229, 74 AmSR 
845; Moon y. McKnight, 54 Wis. 551, 
11 NW 800; Douglas County v. Wal- 
bridge, 38 Wis. 179. 

Man.—Frontenac Loan, etc., Co. v. 
Morrice, 3 Man, 21. 
Dee B.—Dunn y. Adams, 32 N. B. 
oo, 


fa] A bill is not multifarious 
which seeks: (1) To enjoin taxes 
levied for different purposes, where 
all are subject to the same infirmity. 
Risley v. Utica, 173 Fed. 502. (2) 
A discovery, accounting, and payment 
into court of a single debt, the can- 
cellation of a fraudulent assignment 
of the debt, and an injunction against 
the collection of the debt. Whitman 
v. United Surety Co., 110 Md. 421, 
72 A 1042. (3) To set aside deeds 
on the ground that they were ob- 
tained by fraud and are forgeries in 
whole or in part, and to set aside 
subsequent conveyances by the gran- 
tee as clouds on the title. James v. 
City Inv. Co., 188 Fed. 513. (4) To 
enforce two series of bonds, both 
owned by the complainant and issued 
by the same city, to cover the cost of 
the same improvement. Burlington 
Sav. Bank vy. Clinton, 106 Fed. 269. 
(5) To have two statutes declared 
unconstitutional and to prevent de- 
fendants from acting under their sup- 
posed authority. Blankenburg  v. 
Black, 200 Pa. 629, 50 A 198. (¢6) 
The administration of an estate and 
the distribution of certain legacies. 
Seay v. Graves, 178 Ala. 131, 59 S 
469. (7) An accounting against an 
officer, alleging misappropriation of- 
two public funds. Self v. Blount 
County, 124 Ala. 191, 27 S 554; Jack- 
son County v. Derrick, 117 Ala. 348, 
23° S193. 

{b] Partition.—A bill for parti- 
tion is not multifarious because it 
also seeks: (1) An accounting. Ford 
v. Borders, (Ala.) 75 S 398; Mountein 
v. King, (Fla.) 77 S 630; Carlton vy. 
Hilliard, 64 Fla. 228, 60 S 220; Cresap 
v. Brown, 69 W. Va. 658, 72 SE 751. 
(2) To establish a title. Vreeland v. 
Vreeland, 49 N. J. Eq. 322, 24 A 551; 
Durling v. Hammar, 20 N. J. Kq. 
220; Buchanan v. Buchanan, 38 S. C. 
410, 17 SE 218. (3) To remove a 
cloud from title. Fies v. Rosser, 162 
Ala. 504, 50.°S°287,. 11360 AmSR, 57; 
Hurlbut v. Talbot, 273 Ill. 299, 112 
NE 693. (4) The cancellation of 
deeds from ancestors of plaintiffs to 
defendants. Long v. Long, 195 Ala. 
560, 70 S 733. (5) To have the 
property sold and the proceeds di- 
vided after the payment of a mort- 
gage debt, if it is not susceptible of 
partition. Claude v. Handy, 838 Md. 
225, 34 A. 53826 .(6)i Tov foreclose a 
mortgage on an undivided interest, 
where the owner of the remaining In- 
terest was also a junior mortgagee. 
Conover v. Sealey, 45 N. J. Eq. 589, 
19 A 616. (7) But a bill which 
prays for the partition of real estate 
held by the parties as devisees and 
also for the distribution of personal 
estate in the hands of executors is 
multifarious. Aylesworth y, Crocker, 
21 R. I. 486, 44 A 308. 


417 


418 [21 C. 3] 


incidental to the determination of the main contro- 
versy,®* and will grant all relief incidental to the 
accomplishment of the main object of the bill.8° So 
while it is not proper in one bill tg seek at the same 
time relief and discovery in aid of an action at 
law,’* or the perpetuation of testimony,®* still, 
cor a commission for the exami- 
nation of witnesses §’ may be had where incidental 
A creditor’s bill having for 


either discovery °° 


to the relief sought. 


{[c] A bill against corporate di- 
rectors is not multifarious which 
seeks (1) to compel directors to pay 
to the corporation money lost by 
their negligence, and to refund to 
complainant from such money the 
amount he was induced by fraud to 
pay for corporate stock (King v. 
Livingston Mfg. Co., 192 Ala. 269, 68 
S 897), (2) or to compel them to ac- 
count for and restore assets acquired 
by them, or lost or wasted through 
their acts, and for a receiver (Robin- 
son v. New Jersey De Luxe Motor 
Car Co., 170 Mich. 1638, 1385 NW 897), 
(3) or in which many alleged wrong- 
ful transactions, extending over sev- 
eral years, are set forth (Williams v. 
Brady, 221 Fed. 118). (4) A bill by 
a corporation to recover damages 0c- 
casioned by breach of trust by its 
directors is not multifarious because 
it relies upon acts of bad faith at 
different times which affect the com- 
pany in different ways. Hooker v. 
Hooker, 88 Vt. 335, 92 A 443. 

Partnership matters see Partner- 
ship [30 Cyc 711]. 

82. U. S.—Ross v. Miller, 252 Fed. 
697. 

Ala.—Dixie Industrial Co. v. Ben- 
son, 79 S 615; Minge v. Green, 176 
Ala. 348, 58 S 381; Pratt Land, etc., 
Co. v. Robertson, 140 Ala. 584, 37 S 
419; Noble v. Tait, 140 Ala. 469, 37 
S 278; Bledsoe v. Price, 132 Ala. 
621, 32 S 325; District Grand Lodge, 
No. 7:11: (0.7 BB: B. vi Marx, .134) Ala. 
308, 30 S 870; Reddick v. Long, 124 
Ala. 260, 27 S 402; Baker vy. Mitchell, 
109 Ala. 490, 20 S 40. ; 

Tll.—King v. Rice, 285 Ill. 123, 
120 NE 449; Rann v. Rann, 95 Ill. 
433. 

-N. Y.—Evans v. Burton, 5 NYSt 

216, 25 NYWklyDig 227. 
Pa.—Wilhelm’s App., 79 Pa. 120. 
R. IL—Matteson vy. Whaley, 19) Rak 


- 648, 35 A 962; Greene v. Harris, 10 
ets Sar 

Va.— Yates v. Law, 86 Va. 117, 9 
SE 508. 


Ww. 
228, 88 SE 834; Cresap v. Brown, 
W. Va. 658, 72’ SE 751, 

83. U. S.-—Ross v. Miller, 252 Fed. 
697, 164 CCA 537; Bernier v. Griscom- 
Spencer Cov 161 Fed. 438; Perkins 
v. Northern ‘Pac. R. 'Cos55 "Fed. 445; 
Olmsted vy. Superior, 155 Fed. 172; 
Rogers v. Penobscot Min. Co., 154 
Fed. 606. 83 CCA 880; Jahn v. Cham- 


Va.—Ropar v. Ropar, 78 W. Mas 


pagne Lumber Co., 147 Fed. 631; 

Ingersoll v. Coram, 127 Fed. 418; 

Mills v: Hurd, 32 Fed. 127. 
Ala.—Ford y. Borders, 75 S 398; 


Minge v. Green, 176 Ala. 3438, 58 S 
381; Berger v. Butler, 159 Ala. 539, 
48 S 685; Reddick v. Long, 124 Ala, 
260, 27 S 402; Marshall v. Marshall, 
86 Ala. 383, 5 S 475; Cox v. Johnson, 
80 Ala, 22; Alexander v. Rea. 50 Ala. 
450; Holman vy. Norfolk Bank, 12 Ala. 
369. 

Conn.—De Wolf v. Sprague Mfg. 
Co., 49 Conn. 282, 

Fla.—Mountein v. King, 77 S 630; 
Carlton v. Hilliard, 64 Fla. 228, 60 
S 220. 

Ga.—Burchard vy. Boyce, 21 Ga. 6; 
Wells v. Strange, 5 Ga. 22. 

ill.—Stephens v. Collison, 249 Ill. 
225, 94 NE 664, 


Mass.—Jaynes v. Goepper, 147 
Mass. 309, 17 NE 8381; Dunphy vy. 
Travelers’ Newspaper Assoc., 146 
Mass. 495, 16 NE 426. 

Mo.—Kelly v. Hurt, 61 Mo. 463. 


EQUITY 


other hand the 


N. H.—Hale v. R. 
Cos, 60) Nevo, 7333; 

N. J.—Couse v. Columbia Powder 
Mfg. Co., (Ch.) 33 A 297; Bolles -v. 
Bolles, 44 N. J. Eq. 385, 14 A 593; 
Obert v. Obert, 10 N. J. Eq. 98 [aff 
12 N. J. Eq. 423]. 

N. Y.—Wade v. Rusher, 17 N. Y. 
Super. 537; Turner v. Conant, 18 Abb 
NCas +160; Coleman v. Phelps, 57 
HowPr, 3:93; Bank of British North 
America v. Suydam, 6 HowPr 379, 
CodeRepNS 325. 


Nashua, etc. 


’ 


Or.—Mays v. Morrell, 65 Or. 558, 
182myP~ 714; 

Pa.—Hayes’ App., 123 Pa. 110, 16 
A 600. 

Tenn.—Pulliam y. Wilkerson, 7 
Baxt. 611. 


Va.—Withers v. Sims, 80 Va. 651; 
Ballow v. Hudson, 13 Gratt. (54 Va.) 
672. 

W. Va.—Wheeling Ice, ete., Co. v. 
Conner; 61. (Ws. Va. 111, 55° SE 982; 
Crumlish v. Shenandoah Valley R. 


Co., 28 W. Va., 623, 
Wis.—Swihart vy. Harless, 93 Wis. 


211, 67 NW 413. 

gna ene v. Jewell, 9 Man. 
qT 
{a] Within the rule are bills: (1) 


To reform and foreclose a mortgage. 
District Grand Lodge No. 7 I, O. B. B. 
v. Marx, 131 Ala. 308, 30 S 870; 
Hendon y. Morris, 110 Ala. 106, 20 s 
27; Hutchinson vy. Ainsworth, 63 Cal. 
286; Hunter v. McCoy, 14 Ind. 528; 
Cummings v. Freer, 26 Mich, 128. Q) 
To reform and enforce other instru- 
ments. Hall v. Hall, 42 Ala. 488, 94 
AmD 703; Ham y. Johnson, 51 Minn. 
105, 52 NW 1080; Gooding v. Mc- 
Alister) 9 -HowPr* (Nw iY.) (223.4. (3), 
To foreclose a mortgage and cancel a 
prior mortgage. Whitbeck v. Edgar, 
6 N. Y. Super. 427. (4y To prevent 
future injuries and to recover for in- 
juries already sustained from the 
same cause. Consolidated Wyoming 
Gold Min. Co, vy. Champion Min, Co., 
63 Fed, 540; Wells v. Bridgeport Hy- 
draulie Co., 30 Conn. 316, 79 AmD 
250; Brown vy. Solary, 37 Fla. 102, 
19 S 161; Shepard v. Manhattan R. 
Co., 117 Ni Y. 442, 23 NE 30; Poole 
v. Winton, 16 NYS 308. (5) To quiet 
title and for an accounting. Law v. 
Taylor, 63 Fla. 487, 58 S 844.~--(6) 
To construe a deed of trust and to 
quiet title. Berger v. Butler, 159 
Ala, 539, 48 S 685. (7) To secure the 
cancellation of plaintiff's deed and 
release, and of an order for the 
cancellation of a judgment in plain- 
tiff’'s favor. Bridges v. Williams, 148 
Ga. 99, 95 SE 964. (8) For the re- 
formation of a contract settling mat- 
ters in dispute and a settlement of 
such matters. Fife v. Cate, 85 Vt. 
418, 82 A 741, (9) The many cases 
where injunctions are granted as in- 
cidental to other relief.. Chicago, etc., 
RCo. Ue San 24450.S. 8be37 Set 
625, 61 L. ed. 1184 [aff 218 Fed. 288, 
134 CCA 84]; Sipe v. Columbia Re- 
fining Co,. 171. Fed. 295; Perkins v. 
Northern Pac. R. Co., 155 Fed. 445; 
Bridges y. Phillipps, 25 Ala. 136, 60 
AmD 495; Antoszewski v. City Plumb- 
ing Co., 185 Mich. 215, 151 NW 685; 
Moseley vy. Larson, 86 Miss. 288, 38 
S 224; Baillie v. Columbia Gold Min. 
Co.,,) 86 Or. 1453166) P) 965i Oe Can 
Chamberlain v. People’s "Bridge Co; 

Dauph. Co. (Pa.) 344; Matteson ¢ 
Whaley, 19 R. I. 648, 3b: A 1962; 


Brickner Woolen Mills Co. v. Henry, 


73 Wis. 229, 40 NW 809. 


[§ 135 


its single general object the obtaining of satisfac- 
tion of the debt may include as embraced therein 
several specifi¢ demands,*® 
enforced against different defendants by awarding 
against each the appropriate relief.®® . Where on the 


A single right may be 


bill asserts claims arising out of 


distinet rights and injuries, and therefore pursues 
not one main object but several distinct poieens it 
is generally multifarious.% 


84. Markey v. Mutual Ben. L. Ins. 
Co., 16 F. Cas. No. 9,091. 

85. See supra § 428. 

86. Chappell v. Funk, 57 Md. 465; 
Wick v. Dawson, 42 W. Va. 438, 24 


SE 587. 

87. Commercial Mut. Ins. Co. v. 
McLoon, 14 Allen (Mass.) 351. 

88. See Creditors Suits § 143. 

89. U. S.—Allen v. Luke, 141 Fed. 
694, 

Ala.—Stone y. Knickerbocker L. 
Ins. Co., 52 Ala. 589; Fleming v. Gil- 
mer, 35 Ala. 62. 

3 Cal.—De Leon vy. Higuera, 15 Cal. 

83. 

Conn.—Robinson y. Cross, 22 Conn. 
171. 

ind.—Chamberlin v. Jones, 114 Ind. 
458, 16 NE 178 

Mo.—Temple 'y. Price, 24 Mo. 288. 

N. J.—Oliva v. Bunaforza, 3h Nae 
Eq. 395; Rennie y. Deshon, 31 N. J. 
Eq. 378. 

N. Y.—Hayes v. Hayer, 6 N. Y. 
Supers 485. 

C.—Tomlinson y. Claywell, 57 
N. No. 317. 

s. C.—Matthews v.. Allendale Bank, ° 
60 S. C. 183, 38 SE 437. 

Tex.—Jefferson Nat. Bank vy. Texas 
Invest. Co., 74 Tex; 421, 12 SW 101; 
Waddell v. Williams, 37 Tex. 351. 

Vt.—Lewis v. St. Albans Iron, etc., 
Works, 50 Vt. 477. 

Va.—Hutchison vy. Mershon, 89 Va. 
624, 16 SE 874; Brown v. Buckner, 
86 Va. 612, 10 SE 882. 

W. Va.—Turk v. Hevener, 49 W. 
Va. 204, 38 SE 476. 

90. U. S.—Backus y. Brooks, 195 
Fed. 452, 115 CCA 354 [mod 189 Fed. 
922]; Field v. Camp, 193 Fed. 160 
[mod on other grounds 201 Fed. 682, 
120 CCA 140]; Howard v. Luce, 171 
Fed. 584; Moody v. Flagg, 125 Fed. 
819; Sioux City First Nat. Bank v. 
Peavey, 75 Fed. 154; Von Auw v. 
Chicago Toy, ete., Co., 70 Fed. 939 
[rev 69 Fed, 448]; Security Sav., etc., 
Assoc. v. Buchanan, 66 Fed. 799, 14 
CCA 97; Holton v. Wallace, 66 Fed. 
409; Price v. Coleman, 21 Fed. 357; 
Chapin v. Sears, 18 Fed. 814; Copen 
yi Mlesher,).6;. Fin Cas, » Nos aged iad 
Bond 440. 

Ala.—Peerson y. Danley, 181 Ala. 
163, 61 S 302; Brown v. Feagin, 174 
Ala. 438, 57 S 20; Banks v. Speers, 
103 Ala. 436, 16 S 25; Page v. Bart- 
lett, 101 Ala, 193, 13 's 768; (MeByey 
v. Leonard, 89 ‘Ala. 455, S 40; 
Kinsey v. Howard, 47 Ala. 236. 

Ga.—Richter v. Macon Gas Co., 147 
Ga. 600, 95 SE 10; Silcox v. Nelson, 
Ga. Dec. 24, 


Ill—Golden vy. Cervenka, 278 Ill. 
409, 116 NE 273; Patterson v. North- 
ern Trust Co., "238 Tl. 601, 87 NE 
843 [aff 139 Il. A. 681]; Tagert v. 
Fletcher, 232 Ill. 197, 83 
Burnett v. Lester, 53 Ill, 
liams v. Harper, 5 4 
Stuckey v. Stuckey, 122 Ill. A. bb: 
Schubart v. Chicago Gas Light, etc., 
Co., 41 Ill. A. 181. 

Md.—Houghton y. 
655, 82 A 831. 

Mass.—Kelly v. Morrison, 176 Mass. 
531, 57 NE 1018; Ricker v. Brooks, 
155 Mass. 400, 29 
v. Bixby, 20 Pick. 368; 
Water Works v. Somerville Dyeing, 
etce,, Co., 14. Gray 193. 

Mich. —_Woodruff v. Young, 43 Mich. 
548, 6 NW 85. 

Miss.—Roberts v. Burwell, 117 
Miss. 451, 78 S 357; Guess v. Strahan, 


Tiffany, 116 Md. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


NE 534; Dimmock  — 
Cambridge 


§§ 435-438] 


An amendment seeking additional relief for the 
enforcement of the same right asserted in the origi- | 
nal bill does not render it multifarious,®! nor does 
an amendment which seeks to take advantage of 
a new remedy, provided by statute after the original 
bill was filed.°? But an amendment asserting a new 
and distinet right renders the bill demurrable.%2 
Common Point of Litigation. 
bill is multifarious which presents a common point 
of litigation, the decision of which will affect the 
whole subject matter, and settle the rights of all 


[§ 436] g. 


the parties.°* 
[§ 437] h. 


106 Miss. 1, 63 S 3138; Carmichael v. 
Browder, 4 Miss. 252. 
arene H.—Winsor v. Bailey, 55 N. H. 


N. J.—Cocks v. Varney, 42 N. J. 
Hq. 514, 8 A 722; Crane v. Fairchild, 
14 N. J. Eq. 76; Harrison vy. Righter, 
11 N. J. Hq. 389. 

Pa.—Price v. Hurley, 201 Pa. 606, 
51 A 339; Whetham v. Pennsylvania, 
etc., Canal; ete., Co., 8 Phila. 92. 

Tenn.—Stuart v. Bair, 8 Baxt. 141; 
Bruton v. Rutland, 3 Humphr. 435. 

Va.—Sadler v. Whitehurst, 83 Va. 
46, 1 SE 410. 

See also supra § 431. 

{a] A bill is multifarious: (1) 
Which asks the construction of a 
will, that the trustee be instructed 
concerning the management of the 
estate, and that the title of certain 
notes transferred by the testator to 
complainant be determined, and at- 
tacks the validity of conveyances by 
the testator. Guess v. Strahan, 106 
Miss. 1, 63 S 313. (2) Which seeks 
to contest a will, and prays for par- 
tition, the specific performance of a 
contract, and an accounting. Tagert 
v. Fletcher, 232 Ill. 197, 88 NE 805. 
(3) Which seeks to have a transfer 
of property by one of the joint ben- 
eficiaries of a trust canceled and to 
have the agent of the trustee re- 
moved. Peerson y. Danley, 181 Ala. 
163, 61 S 302. (4) Which seeks to 
cancel contracts and prays for an in- 
junction, for the appointment of a re- 
ceiver, and for general relief. Rich- 


ter v. Macon Gas Co., 147 Ga. 600, 
95 SE 10. 
91. Eberle v. Heaton, 124 Mich. 


205, 82 NW 820. 

92. Irons v. Manufacturers’ Nat. 
Bank, 17 Fed. 308. ; 

93. Mobile Sav. Bank v. Burke, 
94 Ala. 125, 10 S 328. 

[a] MIllustration.—Where the orig- 
jnal bill sought foreclosure of a 
mortgage and, after the filing of a 
eross bill attacking the validity of 
the mortgage plaintiff amended, as- 
serting a judgment lien for a differ- 
ent debt, the amended bill was multi- 
farious. Mobile Sav. Bank vy. Burke, 
94 Ala. 125, 10 S 328. 

94. Elder v. Western Min. Co., 237 
Fed. 966, 150 CCA 616; Watson v. 
National Life, etc., Co., 162 Fed. 7, 
88 CCA 380; Rogers v. Penobscot Min. 
Co.. 154 Fed. 606, 83 CCA 380; Jones 
v. Missouri-Edison Electric Co., 144 
Fed. 765, 75 CCA 631 [rev 135 Fed. 
153]; Howe, ete., Co. v. Haugan, 140 
Fed. 182; Curran v. Campion, 85 Fed. 
67, 29 CCA 26; Kelley v. Boettcher, 
85 Fed. 55, 29 CCA 14; Woolf v. 
Barnes, 46 Misc. 169, 93 NYS 219 [rev 
on other grounds 104 App. Div. 620 
mem, 93 NYS 961 mem]. And see 
infra § 448. 

95. U. S.—Rumbarger v. Yokum, 
174. Fed. 55; Rogers v. Penobscot 
Min. Co., 154 Fed. 606, 83 CCA 380; 
Westinghouse Air-Brake Co. y. Kan- 
sas City Southern R. Co., 137 Fed. 
26, 71 CCA 1 [rev on other grounds 
sub nom. State Trust Co. v. Kansas 
City, etc, R. Co., 128 Fed. 129, 129 
Fed. 455]; Patton v. Glatz, 56 Fed. 


Identity of Subject Matter. 
quently the fact that demands which are otherwise 
entirely distinct relate to the same subject matter 
affords a sufficient connection to justit'y their union 


| Mass. 


EQUITY 


ness.% 
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Fre- 


867; Norris v. Haggin, 28 Fed. 275 
[aff 186 U. S. 386, 10 SCt 942, 34 L. 
ed. 424]; Bunnell v. Stoddard, 4 F. 
Cas. No. 2,135. 

Ala.—Wilson vy. Henderson, 75 S$ 
935; Sloss-Sheffield Steel, etc., Co. v. 
McLaughlin, 182 Ala. 266, 62 S 96; 
Durr v. Hanover Nat, Bank, 170 Ala. 
260, 53 S 1012; Gillespy v. Hollings- 
worth, 169 Ala. 602, 53 S 987; Lamar, 
etce., Drug Co, v. Jones, 155 Ala. 474, 
46 S_ 763; Selman y. Walling, 39 S 
568; Bamberger vy. Voorhees, 99 Ala. 
292, 13 S 305; Seals v. Pheiffer, 81 
Ala. 518, 1 S 267; Johnston yv. Smith, 
70 Ala. 108; Barclay’ v. Plant, 50 
Ala, 509. i 
ee Me v. Nunn, 11 Ark. 

Fla.—Mountein y. King, 77 S 630. 

Ga.—Williams v. Wheaton, 86 Ga. 
223, 12 SE 634; Blaisdell v. Bohr, 68 
aes 56; Lavender y. Thomas, 18 Ga. 
668. 

Ill—Sapp v. Phelps, 92 Ill. 588. 

Ky.—Lynch v. Johnson, 2 Litt. 98. 


La.—Atkinson y. Atkinson, 15 La. 
Ann. 491. 
Me.—Richards v. Pierce, 52 Me. 


560. 

Md.—Ruhe v. Ruhe, 113 Md. 595, 
77 A 797; Shew vy. Glenn, 82 Md. 
370, 33 A 722, : 

Mass.—Skolnick v. Greenburg, 230 
359, 119 NE 792; Digney v. 
Blanchard, 226 Mass. 335, 115 NE 424; 
Bliss v. Parks, 175 Mass. 539, 56 
NE 566. 


Mich.—Page v. Webster, 8 Mich. 
263, 77 AmD 446. 
Miss.—Hardie v. Bulger, 66 Miss. 


577, 6 S 186; Barry v. Barry, 64 
Miss. 709, 3 S 532; Taylor v. Smith, 
54 Miss. 50; Richardson v. Brooks, 
52 Miss. 118; Comstock y..Rayford, 
9 Miss. 423, 40 AmD 102. 


Mo.—Perkins y. Baer, 95 Mo. A. 
70, 68 SW 939. 
Nebr.—Keens v. Gaslin, 24 Nebr. 


310, 38 NW _ 797. 

N. J.—Hicks v. Campbell, 19 N. J. 
Ea. 183. 

N. Y.—Cahoon v. Utica Bank, 7 
N. Y. 486, Seld. 31, 7 HowPr 401 [rev 
7 HowPr 134]; Redmond y. Dana, 16 
N. Y: Super. 615; Henderson v. Hen- 
derson, 3 NYSt 197; Garner y. Wright, 
28 HowPr 92. 

N? G—Bly v. ‘Harly,) 94. N.C t. 

Oh.—Muskingum Bank vy. Carpen- 
ter, Wright 729. 

Pa.—Pittsburgh v. Pittsburgh R. 
Co., 234 Pa. 193, 83 A 67; Persch v. 
Quiggle, 57 Pa. 247. 

Va.—Dulaney v. Dulaney, 105 Va. 
429, 54 SE 40; Dillard v. Dillard, 97 
Va. 434, 34 SE 60; Nunnaily v. 
Strauss, 94 Va. 255, 26 SH 580. | 

W. Va.—Reed v. Hedges, 16 W. Va. 
167. 

Wis.—Hungerford v. 
Wis. 

N. B.—Dunn v. Adams, 32 


Cushing, 8 
N. B. 


253. ; 

[a] Rule applied.—(1) One having | 
numerous different copyrights, all 
constituting a single index system, 


may assert them all in one bill. Am- 
berg File, etc., Co. v. Smith, 78 Fed. 
479 [aff 82 Wed. 314, 27 CCA 246]. 
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in one bill, and avoids an objection for multifarious- 
Indeed for the purpose of affording com- 
plete relief such joinder is often necessary..* A 
complete identity of subject matter is not essential, 
it sometimes being convenient and even necessary 
to adjust at once rights concerning property which 
is only in part the same.°*? 

Same Transaction or Origin. The 
fact that different matters and demands arose out 
of the same transaction or series of transactions 
may render it convenient to dispose of them to- 
gether, and where this is the case a bill uniting them 
all is not multifarious.°$ 
leads to a commingling of controversies, their join- 
der in a suit to which all concerned are parties may 
become the most convenient manner of adjudicating 


Where a common origin 


(2) Foreclosure of two mortgages on 
the same property,'covering different 
interests, may be had on one pro- 
ceeding. Bolman y. Lohman, 74 Ala. 
507. (3) One bill may attack two 
executions levied on the same prop- 
erty. Clary v. Haines, 61 Ga. 520. 
(4) The purchaser of an equity of 
redemption may in one bill seek to 
redeem and to concel a second mort- 
gage. Richards v. Pierce, 52 Me. 560. 
(5) A bill to cancel several mort- 
gages on the same property is good. 
Springer v. Sheets, 115 N.-C. 370, 
20 SE 469. (6) A creditor may set 
up several judgments as a basis for 
an attack on a fraudulent deed. Zell 
Guano Co. v. Heatherly, 38 W. Va. 
409, 18 SE 611. (7) Where both the 
trade-mark and labels claimed to be 
owned by plaintiffs were made use of 
by defendants in the same acts that 
would constitute a violation of the 
rights of the plaintiffs as to both, 
plaintiffs are entitled to join in a 
single suit in equity a cause of ac- 
tion for infringement of the trade- 
mark and labels and for unfair com- 
petition. Jewish Colonization Assoc. 
v. Solomon, 125 Fed. 994. (8) A bill 
seeking to have the whole estate of 
an intestate brought into one settle- 
ment is not multifarious. Tucker v. 
Tucker, 13 S. C. 318 note. 

96. See supra §§ 117-129. 
'97. ‘Waters v. Hubbard, 44 Conn. 
340; Bell v. Woodward, 42 N. H. 181; 
Chapman y. Hunt, 14 N. J. Eq. 149. 

[a] Rule applied.—(1) A mort- 
gage on an entire tract and a subse- 
quent mortgage by a purchaser of a 
part thereof may be foreclosed to- 
gether. Waters v. Hubbard, 44 Conn. 
340. (2) A bill is not multifarious 
which seeks to foreclose a mortgage 
and to redeem a prior mortgage on 
part of the land. Bell v. Woodward, 
42 N. H. 181. (3) The foreclosure 
of two mortgages of chattels where 
some of the property is included in 
both mortgages may be had in one 


suit. Chapman v, Hunt, 14 N. J. Eq. 
149. 
98. U. S.—James v. City Inv. Co., 


188 Fed. 513; Sipe v. Columbia Re- 
fining Co., 171 Fed. 295; Fowler v. 
Palmer, 160 Fed. 1, 87 CCA 157; 
7Mtna Ins, Co. v. Albany, ete., R. Co., 
156 Fed. 132 [aff 170 Fed. 1019, 95 
CCA 393 (certiorari den 215 U. S. 
601, 30 SCt 401, 54 L. ed. 344)]; 
Bracken vy. Rosenthal, 151 Fed. 136; 
Louisville, ete., R. Co. v. Bitterman, 
144 Fed. 34, 75 CCA 192 [aff 207 
WZOSS 205; 280SCt 9d bor tasedunliay 
12 AnnCas 693]; South Penn. Oil Co. 
v. Calf Creek Oil,:etc., Co., 140 Fed. 
507; Jewish Colonization Assoc. v. 
Solomon, 125 Fed. 994; U. S. v. Pratt 
Coal, ete., Co., 18 Fed, 708. 
Ala.—Hard v. American Trust, etc., 
Bank, 76 S 30; Macke v. Macke, 76 
S 26; Mathews v. J. F. Carroll Mer- 
cantile “Go.,.,195 Alais 501,970" Sei43i 
Adams v. Davidson, 192 Ala. 200, 68 


S 267; Sloss-Sheffield Steel, ete., Co. 
v. McLaughlin, 182 Ala. 266, 62 S 
96; Selman y. Walling, 39 S 568; 


Gulf Red Cedar Co. v. Crenshaw. 138 
Ala. 134, 35 S 50; Southern Bidg., 


420 (21 Cus] 


the Gh matter;?? ’ 


whole.” 


the same instrument.* 


ete., Assoc. v. Casa Grand Stable Co., 
119 Ala. 175, 24 S 886. 

Fla.—Szabo v. Speckman, 73 Fla. 
374, 74 S 411, LRA1917D 357; Farrell 
vy. Forest Inv. Co. 738) Blas 191, 74 8 
216. 

Ga.—Atlanta Steel Co. v. Mynahan, 
138 Ga. 668, 75 SE 980; Sheppard v. 
Bridges, 137 Ga. 615, 74 SH 245; 
Willingham v. Huguenin, 129 Ga. 835, 
60 SE 186. 

Ill. Hutson vy. Wood, 263 Ill. 376, 
105 NE 343, AnnCas1915C 587. 

Ky.—Whitney y. Whitney, 5 Dana 


327. 

Md.—Roth v. Stuerken, 124 Md. 
404, 92 A 808; Murphy v. Penniman, 
105 Md. 452, 66 A 282, 121 AmSR 


583; Horner v. Nitsch, 103 Mad. 498, 
63 A 1052; Doub v. Barnes, 1 Ma. 
Ch. 12:7. 

Mass.—Digney v. Blanchard, 226 
Mass. 385, 115 NE 424; Garden Ce- 
metery Corp. v. Baker, 218 Mass. 
339, 105 NE 1070, AnnCasi916B 75; 
Bay State Gas Co. v._ Lawson, 188 
Mass. 502, 74 NE 921; Leng v. Pres- 
eott, 144 "Mass. 505, 11 NE 923. 

Mich.—Blackford Vv. Olmstead, 140 
Mich, 583, 104. NW 47.: 

N. Y.— Woolf Vv. Barnes, 46 Mise. 
169, 93 NYS 219. [rev on other 
grounds 104 App. Div. 620 mem, 93 
NYS 961 mem]. 

N. C.—Rasberry v. Jones, 42 Ngee: 
146. 

Pa,—Cumberland Valley R. Co.’s 
App., 62 Pa. 218; Bellevue Borough v. 


Manufacturers’ Light, etc., Co., 20 
Pa: Dist. 547; Spruks v. Jones, 4 
LackJur 85. f 
Tenn.—Bartee_ v: Tompkins, 4 
Sneed 623. 
Va.—Pack v. Whitaker, 110 Va. 122, 


65 SE:.496; Baker v. Berry Hill Min- 
eral Springs Co., 109 Va. 776, 65 SE 


656. 

Ww. iMaleceresan Vv. Brown: 69 W. 
Va. 658, 72; SE 751; Depue v. Miller, 
65 W. Va. 120, 64 SE 740, 23 LRANS 
775; Carskadon yv. Minke, 26 W. Va. 


729 

Wis.—Draper v. Brown, 115 Wis. 
361, 91 NW 1001, 

Man.—Wright v. Jewell, 9 Man. 
607; Frontenac Loan, etc., Co. v. 


Morrice, 3 Man, 21. 

“Neither the number of parties nor 
the intricacy of the claims on the 
one side or the other will render a 
bill multifarious. It is their discon- 
nection or inconsistency, or the prac- 
tical inconvenience of considering 
them together, that renders it im- 
proper that they should be em- 
braced under a single bill. When- 
ever a series of transactions have a 
common root or origin, and are so 
connected in_ the manner in which 
they transpire as that it is impos- 
sible to tell in advance what bearing 
one may have upon another, or how 
respective parties may be charged in 
reference to each other, embracing 
them under one bill would not sub- 
ject it to the charge of multifarious- 
ness.” Bartee v. Tompkins, 4 Sneed 
(Tenn.) 623, 636. 

{a] Bulle applied.—(1) A _ bill 
against brokers to surcharge and fal- 
sify a large number of monthly state- 
ments of account of plaintiff's deal- 


A frequent. statement’ of the 
rule is that different causes arising out ‘of the same 
transaction may be joined when all the defendants 
are interested in the same claim of right and the 
relief sought is of the same general character. Again 
it is said that causes may be joined if they arise out 
of the same transaction or series of transactions, 
forming one course of dealing and all tending to one 
end and if one connected story ean be told of the 
A joinder may be justified by the fact that 
all the rights involved arise out of and depend upon 
the same contract,? or depend upon construction of 
But the fact that each of 


EQUITY 


separate claims 


out of a 
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crees.‘ 


ings. through a series of years and 
praying for a correction of errors in 
the accounts is not multifarious. Bay 
State Gas Co. v. Lawson, 188 Mass. 
502, 74. NE 921.’ (2) A bill for in- 
fringement of copyrights ef different 
pieces of sculpture is not multifari- 
ousness where the parties and the 
general method of alleged infringe- 
ment are the same, and especially 
where it appears from the bill that 
all of the acts of infringement were 
committed pursuant to a common 
purpose by defendants. Bracken v. 
Rosenthal, 151 Fed. 136. (38) Liens 
for assessments on different lots be- 
longing to one defendant and to pay 
for a single improvement may be 
joined. Fitch v. Creighton, 24 How. 
CUS S:)) 1595916 eds) 5964) (4)° Two 
mortgages given, by different persons 
and covering different land, but to 
secure the same debt, may be fore- 
closed together. Wilcox vy. Mills, Sm. 
& M. Ch. (Miss.) 85. (5) Where a 
defendant, claiming an entire water 
right, overflows plaintiff's land and 
confuses the boundary, these injuries 
are properly charged in a suit to ap- 
portion the water rights. Dyer v. 
Cranston Print Works Co,, 17 R. I. 
774, 24 A 827, 

{b] Separate in time.—Transac- 
tions separate in point of time may 
be joined. Ginn y. Almy, 212 Mass. 
486, 99 NE 276. 

[c] Homogeneity.—Matters arising 
out of the same transaction, in order 
to be joined, must be homogeneous 1n 
their’. character. . 1: ‘Daniel]..Ch. Pr: 
(6th Am, ed) p 344. 

99. Pacific R. Co. v. Atlantic, etc., 
Raio.4 BO jweds | 2775 Warthen vy. 
Brantley, 5 Ga. 571; Ayers v. Wright, 
43 N. C. 229; Anderson-yv. Piercy, 20 
W. Va. 282. 

[a] Rule applied.—(1) Where one 
person acts as personal representa- 
tive of two estates, the parties be- 
ing the same, and the two estates, 
as the record shows, are so _ inter- 
mingled as to render it difficult to 
separate them, an acounting of 
both estates may be sought in one 
bill. Anderson y. Piercy, 20 W. Va. 
282. (2) Where there was a suc- 
cession of partnerships, with mem- 
bers changing, and one continuing 
partner managed the entire business 
and commingled the affairs of the 
two firms, an accounting of both was 
properly demanded in one pill. 
Warthen v. Brantley, 5 Ga. 571. 

1. U. S.—Bitterman v. Louisville, 
ete; “Re Co.) 207 U.S .205, 6:28! (Set 
91, 62: Tas ledk Wl71, (12. Annas) 1693; 
Brown vy. Guarantee Trust, etc., Co., 
128 U.S: 4035 9VSCtata (reson kavedt 


468; Rose Mfg. Co. v. E. A. White- 
house Mfg. Co., 193 Fed. 69; Barcus 
v. Gates, 89 Fed. 788;°32 CGA 33%; 
oe v. Seaboard, etc., R. Co., 89 Fed. 

; 73 Fla. 
374, 74. S 411, LRA1917D 357; Far- 
rell vV.. Forests Inw: Co. 3 fila. gas 


74 S 216. 
Ill.—Gray v. Bloomington, etc., 
CoO OT. CAGES 9: 
Iowa.—Walkup v. Zehring, 13 Iowa 
306; Bowers v. Keesecher, 9 Iowa 422. 
Me.—Foss v. Haynes, 31 Me. 81. 
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several demands ina bill involves some common 
elements of fact. will not warrant the joining of 


growing out of different transac- 


tions and involving material inquiries essentially 
foreign to each other.’ 
Fraudulent schemes. 
the rule is in the ease of bills embracing different 
injuries and demanding varied relief, all growing 
single fraudulent scheme, such bills being 
sustained, whether directed against one defendant,. 
or against several participating in the fraud.® 
Different Defenses, 
Whether or not a bill is multifarious has. 


A familiar application of 


Proof, or De- 


Md.—Thomas vy. Mason, 8 Gill 1. 

Mass.—Ginn v. Almy, 212 Mass. 
486, 99 NE 276. 

Mo.—Hanson v. Neal, 215 Mo, 256, 
114 SW 1078. 

N. Y.—Varick v. Smith, 5 
137, 28 AmD 417, 

Pa.—Cumberland Valley R. Co.’s. 
App., 62 Pa. 218. 

R. I.—Ball v. Ball, 20 R. FT. 520, 

32 N. B. 


Paige 


40 A 234. 

N. B.—Dunn vy. Adams, 
253. 

2. Bracken v. Rosenthal, 151 Fed. 
136; Kennebec, ete., R. Co. v. Port- 
land, ete., R. Co., 54 Me. 173; Bedsole 


v. Monroe, 40 N. C. 313; Douglas. 
County v. Walbridge, 38 Wis. 179. 
8. Maddox v. Rowe, 28 Ga. 61; 


Brady v. Shissler, 8 Phila. (Pa.) 333. 

4 Dillard v. Dillard, 97 Va. 434, 
384 SE 60. 

5. Boonville Nat. Bank y. Blakey,,. 
166 Ind. 427, 76 NE 529; Metcalf v. 
Cady, 8 Allen (Mass.) 587. 

{a] Several fraudulent mortgages. 
—A bill will not lie to set aside, 
as violations of the insolvent laws, 
mortgages of different property made 
at different times and _ separately. 
Metcalf v. Cady, 8 Allen (Mass.) 587. 

6. U. S.—Sipe v. Columbia Refin- 
ing Co. 171 Fed. 295: Fowler v. 
Palmer, 160 Fed. 1, 87 CCA 157; Fi- 
delity, ete, Co. v. Fidelity Trust Cox, 
143 Fed. 152; U.S. v. Clark, 129 Fed. 
241 [aff 188 Fed. 294, 70 CCA 584]; 
Williams v. Crabb, 117 Fed. 193; 54 
CCA 2138, 59° LRA 425 [certiorari ‘den: 
187 U.S. 645, 23 SCt 845, 47 L. ed. 
347]; Carter v. Hobbs, 92 Fed. 594; 
Barcus v. Gates, 89 Fed. (83,32 CCA 
337; Kelley v. Boettcher, 85 Fed. 55,. 
29 CCA 14; Pullman vy. "Stebbins, 51 


Fed. 10; Potts v. Hahn, 32 Fed. 660: 
Duff v. Wellsville First Nat. Bank, 
“3 Wed... 65: 


Ala.—Adams vy. Davidson, 192 Ala. 


200, 68 S 267; Northwestern Land 
Assoc. Vv. Grady, 137 Ala, 219, 33 S 
874; Wimberly vy. Montgomery Fer- 


tilizer Co., 132 -Ala.: 107,81) Sr 524: 
Wilkinson v. Bradley, 54 Ala. 677. 
eae .—Ashmead y. Colby, 26 Conn. 


2 


Ga.—Burns v. Beck,.83 Ga, 471,. 
10 SE 121. 

Mass.—Lovejoy  v. Bailey, 214 
Mass. 134, 101 NE 63; Parker v. 


Simpson, 180 Mass. 334, 62 NE 401. 

Minn.—Mitchell y. St. Paul Bank,. 
ie Ninny 425.2 

N. J.—Warwick v. Perrine, 65 N. 
TLE Ge T3855) AY WSs 

N. Y.—-Bank of British North 
America yv. Suydam, 6 HowPr 379, 
CodeRepNS. 325. 

Or.—Baillie v. Columbia Gold Min. 
Co:, 86 Or. 1,166 P 965, 167° PRP 1167. 
tah SARIS tes v. Stine, 34 LegInt 

Vt.—Hooker v. Hooker, 88 Vt. 335, 
92 A 443. 

Va.—Baker v. Berry Hill Mineral 


Springs Co., 109 Va. 776, 65 SE 656; 
Nunnally v. Strauss, 94 Va. 255, 26 
SE 580. 


143 Wis. 
McLachlan We 


Wis.—Simon v. Weaver, 
330% 12°7. NAW, 9950. 
Staples, 13 Wis. 448, 

See also infra § 449. 

7 See supra § 427. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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t 
been sometimes made to depend upon whether or 
not it presents matters so dissimilar as to require 
different defenses,® proof,? or decrees,’° but a bill 
1s not necessarily multifarious because separate de- 
crees may be necessary to settle the rights of the 
different parties, provided they all have a common 
centre of interest.1 

[§ 440] 5. Misjoinder of Partiesi2—a. In 
General. One form of multifariousness consists in 
joming in the same suit, either as plaintiffs or 
defendants, parties who are without a common in 
terest in the subject of the litigation and have no 
connection with each other.1? It is not, however, 
indispensable, to avoid multifariousness, that all the 
parties should be interested in all the matters in- 
volved in the litigation; it is sufficient if each party 
has an interest in some material matters involved 
in the suit and they are connected with the others.14 
Even if one is a necessary party to some portion 
only of the case, the bill is not therefore necessarily 
multifarious.1> Where there is a common interest 
in plaintiffs or a common liability of defendants, 
although not joint, they may be joined in a Dill.1¢ 

[§ 441] b. Misjoinder of Plaintiffs—(1) Plain- 
tiffs with Distinct Claims. Several plaintiffs with- 
out community of interest and whose demands are 


\8% U. S—Gamewell Fire-Alarm 
Mel,,.Co. v. Chillicothe, 7- Fed. 35t. 
Del.—Mahoney v. Healy, 9 Del. Ch. 
28.) Sly A558 3. 
Ill.—Lincoln First Nat. Bank v. 
Starkey, 268 Ill. 22, 108 NE 695. 


ander, 24 F. 
Craneh) Cr es 311: 


Ala, 252, 


EQUITY ; 


Cas, 


Ala.—Siglin v. Smith, 
Merritt v. Alabama Pyrites Co.,, 
40 S 1028; 
Alexander, 16 Ala. 87. 
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distinct cannot unite in one bill to enforce such 
demands.1* The rule extends so far as to prohibit 
the joinder with a demand in which all the plaintiffs 
are interested, of another in which only a part have 
an interest.18 Where all of the plaintiffs claim re- 
hef against some of the defendants based on one - 
transaction and some of the plaintiffs claim relief 
against other defendants based on another transae- 
tion, the bill is multifarious.1® Possible lack of ti- 
tle or interest in the subject matter of a suit, so far 
as one of the complainants is concerned, which ap- 
parently could not injuriously affect the defense, 
will not be determined on a demurrer to the bill on 
the ground of multifariousness of parties.2° 

Under the federal equity rules, when there is 
more than one plaintiff, the causes of action joined 
must be joint.*+ 

[§ 442] (2) Community of Interest. Some 
joint or common interest between the plaintiffs 
in the relhef sought is necessary ?? but sufficient ?% 
to authorize a joinder of parties and to save such 
joint bill from the objection of multifariousness. 

[§ 443] (38) Plaintiff in Two Capacities. A sin- 
ele plaintiff may not unite in one bill distinet de- 
mands accruing to him in different capacities,** nor 
can one assert a single right of his own and one on 


No. 14,428, 4 


538 S 260; 
145 
McIntosh vy. 


enforcement of the liability of resi- 
dent stockholders, a_ bill reciting 
claims of different creditors against 
numerous’ stockholders, some of 
whom are indebted to one portion of 
the creditors and others of whom are 


aoe hase obinson v. Guild, 12 Metce. 
Va.—Alexander y. Alexander, 85 
Va. 353, 7 SE 335,.1 LRA 125. 
W. Va.—Harrison County Ct. v. 
Hope Natural Gas Co., 80 W. Va. 
486, 92 SE 726; Cecil v. Karnes, 61 


W. Va. 543, 56 SE 885. 
9. New Hampshire Sav. Bank v. 
Richey, 121 Fed. 956, 58 CCA 294; 


Holton v. Wallace, 66 Fed. 409 [aff 
77 Fed. 61, 23 CCA 71]; Lincoln First 
Nat. Bank vy. Starkey, 268 Ill. 22, 108 
NE 695; Wheeler v. Gleason, 34 Misc. 
€04, 70 NYS 381; Alexander v. Alex- 
"oti 85. Vas 358, 7 SH 335, 1c LRA 
125. 

10. U. S.—Walker vy. Powers, 104 
WLS 245,926. los eds.(29- olton-:v. 
Wallace, 66 Fed. 409 [aff 77 Fed. 61, 
23 CCA 71]; Lewis v. Loper, 47 Fed. 
259. 

Ill.—Lineoln First Nat. Bank vy. 
Starkey, 268 Ill. 22, 108 NE 695. 

Mass.—Cambridge Water Works vy. 
Somerville Dyeing, etc., Co., 14 Gray 
193. 

Mich.—Hart vy. McKeen, Walk. 417. 

N. J.—Collins v. Leary, 74 N. J. 
Eq. 852, 71 A 603; Metropolitan L. 
Ins. Co. v. Hamilton, (Ch.) 70 A 677. 

Pa.—Anderson v. Leigh Coal, etce., 
Co., 10 Pa. Dist. 14; Ash v. Cousty, 
5 Leg. & Ins. Rep. 4. 

Va.—Washington City Sav. Bank v. 
Thornton, 83 Va. 157, 2 SE 1938. 

N. B.—Dunn y. Adams, 32 N. B. 
267. 

11. Page v. Whidden, 59 N. H. 507. 
See also Neal v. Rathell, 70 Md. 
592, 599, 17 A 566 (where it is 
said: ‘We do not think, therefore, 
that any injustice will be done to 
these defendants, even if it should 
become necessary in the progress of 
the cause to pass two separate de- 


erees’’). 
12. See also supra §§ 305-307, 309, 
310. 
j 13. U. S.—Backus v. Brooks, 189 


Fed. 922 [mod on other grounds 195 
Fed. 452, 115 CCA 354]; Schell v. 
Alston Mfg. Co., 149 Fed. 439; Em- 
mons vy. National Mut. Bldg., etc., 
Assoc., 135 Fed. 689, 68 CCA 327; 
Pacific Live-Stock Co. v. Hanley, 
98 Fed. 327; Hayden v. Thompson, 
67 Fed. 273.[rev on other grounds 71 
Fed, 60, 17 GCA 592]; U.S. v, Alex- 


| Ga, 310, 


D. C.—Roller y. Clarke, 19 App. 539; 
Fields v; Gwynn, 19 App. 99. 

Fla.—Carlton vy. Hilliard, 64 Fla. 
228, 60 S 220; Arcadia Mercantile Co. 
v. Branning, 59 Fila. 428; 52 S 588; 
alvaredl v. Peterson, 57 Fla. 480, 49 S 
31. 


Ga.—Martin v. Brown, 129 Ga. 562. 
59 SE 302; Griffin v. Henderson, 116 
42 SH 482. 

Ill. Williams vy. Harper, 127 Ill. 
A. 619; Stuckey v. Stuckey, 122 fil. 

Aw v5 55. 

La.—Gill vy. Lake Charles, 119 La. 
17, 438 S 897. 

Me.—Camden Land Co. 
101 Me. 78, 63 A 523. 

Mada.—Murphy v. Penniman, 105 Md. 
452, 66 A 282, 121 AmSR 583; Emer- 
son v. Gaither, 103 Md. 564, 64 A 26, 
8 LRANS 738, 7 AnnCas 1114; Reese 
v. Wright, 98 Md. 272, 56 A 976. 

Mich.—Taylor vy. King, 32 Mich. 42. 

Mo.—Perkins v. Baer, 95 Mo. A. 70, 
68 SW 939; Bobb v. Bobb, 8 Mo, A. 
257 [rev on other grounds 76 oO. 
419]. 

Nt J.—Miller v. Willett, 70 N. J. 
Bq. 396, 62 A 178 [aff 71 N. J. Ha. 
741, 65 A 981]; Bolles v. Bolles, 44 
Node) Done S8oyril SAN 5985" Merry (iN 
Laible, 27 N. J. Eq. 146; Crane vy. 
Fairchild, 14 N. J. Eq. 76; Marselis 
v. Morris Canal, ete., Co. 1 N. J. 


Eq. 31. J “, 
Oh.—State v. Ellis, 10 Oh. 456. 


v. Lewis, 


Or.—White v. Delschneider, 1 Ur. 
254. 
Pa.—Young vy. Forest Oil Co., 194 


Pa. 243, 45 A 121; Anderson v. Lehigh 
Coal, ete., Co., 10 Pa. Dist. 14; Luzier 
vy. Naylor Line, ete., Co., 8 Pa. Dist. 
632: Mengel v. Lehigh Coal, ete., Co., 
34. P3.~Con 152: 

Tenn.—Allison v. (Ch. 
A.) 39 SW 905. : 

[a] Dilustration.—A bill by nur- 
serymen and fruit growers owning 
distinct parcels of land against the 
state plant board, iis members, and 
members of its advisory committee, 
to annul a rule adopted by the board, 
is multifarious as to parties com- 


Davidson, 


plainant and parties defendant. 
State Plant Bd. v. Roberts, 71 Fla. 


663,72 S 175. 

[b] Under the Maryland statute 
providing an exclusive remedy for 
the creditors of a corporation for the 


indebted to a different portion of 
them, is not multifarious, although 
without the statute it would be. 


Murphy v. Wheatley, 100 Md. 358, 
59 A 704, 
14. U. S.—Brown v. Guarantee 


Trust, ete., Co., 128/U;, S. 403,. 9 -SCt 
127, 32 L. ed. 468; Elder v. Western 
Min. Co., 237 Fed. 966, 150 CCA 616; 
Odbert v. Marquet, 163 Fed. 892 [aff 
175 Fed. 44, 99 CCA 60]; Watson v. 
National L. Ins. Co., 162 Fed. 7, 88 
CCA 380; Jones v. Missouri-Edison 
Electric Co., 144 Fed. 765, 75 CCA 
631; Curran v. Campion, 85 Fed. 67, 
29 CCA 26; Kelley v. Boettcher, 85 
Hed 75D, 29) HCCA aii4-7 tray dense a 
Thompson, 71 Fed. 60, 17 CCA 592. 
Ala.—Ellis vy. Vandergrift, 173 Ala. 
£42,.55-S 781. . 
Ga.—Taylor v. Colley, 138 Ga. 41, 
74 SE 694; Blaisdell v. Bohr, 68 Ga. 
56; Greer v. Courson, 53 Ga. 532. ~ 
Mass.—Lovejoy | v. Bailey, 214 
Mass. 134, 101 NE 63; Coram v. Da- 
vis, 209 Mass. 229, 95 NE 298; Noble 
vy. Joseph Burnett Co., 208 Mass. 75, 
94 NE 289; Andrews v. Tuttle-Smith 
Co., 191 Mass. 461, 78 NE 99; Lenz v. 
Prescott, 144 Mass. 505, 11 NE 923. - 
Mich.—Michigan Nat. Bank v. Hill, 
181 Mich. 7, 147 NW 486. k 
And see infra § 445. 
15. Lenz v. Prescott, 144 Mass. 
505, 11 NE 923 [quot Coram v. Davis, 
209 Mass. 229, 95 NE 298]. 


16. Evangelican Lutheran St. 
Paul’s Church v. Tower City M. E. 
Church, 34 Pa. Co. 363; Fowler. v. 
Jones, 9 Kulp (Pa.) 308. See also 
supra § 253 et seq. 

17. See supra § 305. 

18. Golden vy. Cervenka, 278 Ill. 


409, 116 NE 273; White vy. Curtis, 2 
Gray (Mass.) 467; Murray v, Stey- 
9,.S..C. Hig. 205; 


19. Martin v. Brown, 129 Ga. 562, 
59 SE 302. 

20. Havens y. Burns, 188 Fed. 441. 

21. Eauity Rules (1912), rule 26. 


Parties in federal court see supra 
§§ 350-356, 


22. See supra § 305. 

23. See supra § 306. 

24. Emmons vy. National Mut. 
Bldg., ete., Assoc, 1385 Fed. 689, 68 
CCA 327.. And see cases, infra this 
note. 

[a] As individual and as represen- 


422 (21C.J.] 


behalf of himself and others.?° 


demand a joint adjudication.?§ 


tative.—Carter vy. Treadwell, 5 F. Cas. 
No. 2,480, 3 Story 25; Cassels v. Ver- 
non, 5 F. Cas. No. 2,503, 5 Mason 
332; Fried v. Burk, 128 Md. 548, 97 
A 909; White v. Bigelow, 154 Mass. 
593, 28 NE 904; May vy. Smith, 45 N. 
€. 196, 59 AmD 594; Taylor v. Coch- 
ran, 16 Montg. Co, (Pa.) 166. But 
compare Metropolitan Trust Co. v. 
Stallo, 166 App. Div. 649, 152 NYS 
173 [aff 215 N. Y. 710 mem. 109 NE 
1084 mem] (holding that a com- 
plaint in a suit by an administrator 
both individually and in his repre- 
sentative capacity, against all per- 
sons having claims against’ the 
estate for an accounting, and inci- 
dentally to procure the adjustment 
of conflicting claims to _ securities, 
and the proceeds thereof in the pos- 
session of plaintiff, is not demurra- 
ble); Strother v. Strother, 106 Va. 
420, 56 SE 170 (a bill brought to 
recover a claim in complainant’s own 
right against a partnership of which 
complainant was a member and a 
elaim as administrator against the 


same partnership is not multifari- 
ous). 4 
{b] As guardian and as adminis- 


+rator—Jones v. Foster, 50 Miss. 47. 

{cj} As next of kin and as heir at 
taw.—Van Mater v. Sickler, 9 N. J. 
£q. 483; Allen v. Miller, 57 N. C. 146. 

{d] As taxpayer and as asserting 

@ private right.—Ft. Smith v. Bro- 
San 49 Ark. 306, 5 SW 337; Peabody 
v. Westerly Water Works, 20 R. I. 
176, 37 A 807. 

fe] As taxpayers and officehold- 
ers.—Where taxpayers may _ sue, 
their joining also as officeholders, al- 
though unnecessary, is harmless. 
Blankenburg v. Black, 200 Pa. 629, 
50 A 198. 

Stockholder individually and for 
corporation see Corporations § 1444 


et seq. 
25. Darcey v. Lake, 46 Miss. 109. 
26. Ala.—Ford v. Borders, 75 S 


398. 


Fla.—Keyser v. Simmons, 16 Fla. 
268. 

Mass.—Phillips y. Allen, 5 Allen 
85; Robinson v, Guild, 12 Metce. 323. 

N. J.—Evans vy. Evans, (Ch.) 57 A 
872. 

N. C.—Fairly v. Priest, 56 N. C, 
21. 

Va.—Spooner v. Hilbish, 92 Va. 333, 

23 SE 751. 

a7 Bosley v. Phillips, 3 Tenn. 
Ch. 649. 

ei Carter v. Balfour, 19 Ala. 814; 


Wenderson v. averiian: 47 Mich. 267, 
1i NW 153; McCrea v. New York El. 
R. Co., 13 Daly (N. Y.) 302. 

{a] Plaintiff may sue as executor 
and as devisee where both causes of 
action grew out of the same trans- 
action and would have constituted 
but one cause of action in favor of 
the testator, if he had lived. McCrea 
v. New York El. R. Co., 13 Daly (N. 
Y.) 302 [foll Armstrong v. Hall, 17 
HowPr (N. Y.) 76]. 

{b] As guardian and assignee.— 
Plaintiff may sue both as guardian of 
one party in interest and as assignee 
ef another. Henderson vy. Sherman, 


47 Mich. 267, 11 NW 153. 
29. Metropolitan Trust Co. v. 
Columbus, ete. R. Co., 93 Fed. 689. 


30. Joinder of defendants gener- 
ally see supra § 309. 


31. U. S.—Brown vy. Guarantee 
Trust, -.etc:, ,Co., 128) U: S.. 403,09 
SCE 127, “32> Inp ted. 4683" Gaines. v. 


The rule relates, 
however, to distinct demands and does not forbid 
the assertion of title or right to the same demand 
in two capacities,?* unless the two claims are incon- 
sistent;*7 nor does it forbid suing in two rights 
where the subject matter is so interdependent as to 
The fact that a 
plaintiff in his bill sets up two causes of action, one 
as trustee and one in his individual right, does not 


EQUITY 


same.?? 
[§ 444] «¢ 
General. 


be respectively 


Chew, 2 How. 619, 11 L. ed. 402; Mil- , 
ler v. Weston, 199 Fed. 104, 119 €CA 
358; Backus v. Brooks, 189 Fed. 922 
[mod on other grounds 195 Fed. 452, 
115 CCA 354]; U. S. v. Allen, 179 Fed. 
13 LOS CCAM ~lrevil WT fed. 69.07 
and. aff 224 U. S. 4138, 448, 458, 471, 
32 SCt 424, 494, 544, 549, 56 L. ed. 
820, 834, 841, 847]; Hobbs Mfg. Co. v. 
Gooding, 166 Fed. 933 [rev on other 
grounds 176 Fed. 259, 100 CCA 83]; 
Grom v. Wittmann, 164 Fed. 5238; 
Schell vy. Alston Mfg. Co., 149 Fed. 
439; Inman v. New York Interurban 
Water Co., 131 Fed. 997; New Hamp- 
shire Sav. Bank v. Richey, 121 Fed. 
956, 58 CCA 294; Central Nat. Bank 
Vv. Fitzgerald, 94 Fed. 16; Union 
Switch, ete., Co. vy. Philadelphia, etc., 
RVCoy,o169, Fed. 833; Watson y. U.S. 
Use "Refinery, 68 Fed. 769, 15 CCA 

Ala.—Edmonds v. Cogsdill, 182 Ala. 
309, 62 S 691; Swope v. Swope, 178 
Ala. 172, 59 S 661; Osborne v. Wad- 
dell, 176 Ala. 232, 57 S 698; Brown 
v. Feagin, 174 Ala. 438, 57 S 20; Mc- 
Daniel v. Turnipseed, 165 Ala, 189, 51 
S 757; Slosson v. McNulty, 125 Ala. 
124, 29 S 188, 82 AmSR 222; Sumter 
Couey. v. Mitchell, 85 Ala. 313, 4 S 


Colo.—Denver v. Kent, 1 Colo. 336. 
Conn.—Dresser vy. Hartford L. Ins. 


Coa; 80'- Conn. 6815"70" Av’ 39= Coe wv. 
Turner, 5 Conn. 86. 
D. .C.—Roller y. Clarke, 19 App. 


539 [mod on other grounds 199 U. S. 
541, 26 SCt 141, 50 L. ed. 3001; Fields 
v. Gwynn, 19 App. 99. 

Ga.—George W. Muller Bank Fix- 
ture Co. v. Southern Seating, etc., 
Co., 147 Ga. 106, 92 SE 884 (under 
statute); Martin vy. Brown, 129 Ga. 
562, 59 SE 302; Griffin v. Henderson, 
116 Ga. 310, 42 SE 482; Shingleur v. 
Swift, 110 Ga. 891, 386 SE 222; 
Stephens yv. Whitehead, 75 
Morgan vy. Shepherd, 69 Ga. 
Marshall vy. Means, 12 Ga. 61, 56 AmD 
444, 
ead ae ae v. Lane, 18 Hawaii 
10. 

Tll.—Golden y. Cervenka, 278 Ill. 
409, 116 NE 273; Venner v. Chicago 
City R. Co., 236 Ill. 349, 86 NE 266; 
Roedel y. O’Brien, 204 ll. A. 380; Jack 
vy. Blittner, 148 Tll. A. 451. 

Ind.—Boo'nville Nat. Bank 
Blakey, 166 Ind. 427, 76 NE 529. 

Ky.—Richardson yv. McKinson, Litt. 
Sel. Cas. 320, 12° AmD 308. 

Md.—Beachey v. Heiple, 130 Md. 
683, 101 A 553; Whitaker v. Coudon, 


Vv. 


130 Md. 234, 100 A 279; Murphy v. 
Wheatley, 100 Md. 358, 59 A 1704; 
Koontz. v. Koontz, 79 Md. 357, 32 A 


1054; Fiery v. Emmert, 36 Md. 464. 
Mass.—Rogers y. Boston Club, 205 
Mass 261, 91 NH 321, 28 LRANS 7438; 
Sanborn y. Dwinell, 185 Mass. 236; 
Cambridge Water Works v. Somer- 
ville Dyeing, ete., Co., 14 Gray 193. 


Mich.—Ingersoll y. Kirby, Walk. 
65. 

Miss.—Guess v. Strahan, 106 Miss. 
1, 68 S 318; Cowgill, etc., Min. Co. v. 


lL. M. Nicholson Co., 24 S 880; Boyd 
v. Swing, 38 Miss. 182. 

Mo.—Peniston v. Hydraulic Press 
Brick Co., 234 Mo. 698, 138 SW 532; 
Young v. Wells, 33 Mo. 106; Fergu- 
son v. Paschall, 11 Mo. 267; Perkins 
v. Baer, 95 Mo. ‘A. 70, 68 SW 939. 

N. J.—Miller v. Willett, 70 N. J. 
Eq. $96,:62 A 178 [aff 7% N. J. Ha. 
741, 65 A 981]; Doremus vy. Paterson, 
10 N. J. Eq: 296,°62 A 3° [aff 71 \N.. J. 


a 


[§§ 443-444 


render the bill subject to objection as multifarious, 
by a defendant between whom and plaintiff, 
either capacity, the issue made is precisely the 


in 


Misjoinder of Defendants *°—(1) In 
A pill is multifarious which contains the 
demand of several matters of distinct and independ- 
ent natures against several defendants,*4 who may 


liable, but not as connected with 


Eq. 789, 71 A 1134]; Van Hise v. 
| ‘Van Hise, 61 N. J. Ea. 313 47A 8085 
Emans v. Emans, 13 N. I. Eq. 205. 

N. Y.—House y. Cooper, 30 Barb. 
157;-Childs vy. Clark, 3 Barb. Chi-62; 
49 AmD 164, 

N. C.—Simpson vy. Wallace, 83 N. 
C. 477; Drew v. Clemmons, 55 Ne G3 
3125 Ayers v. Wright, 43 N. C. 229. 

Pa.—Elk Brewing Co. vy. Neubert, 
213 Pa. 171, 62 A 782; Price vy. Hurley, 
201° Pa.) 606, “5H A 339: “Artman “Vv: 
Giles, 155 Pa. 409, 26 A 668; Ander- 
son y. Lehigh Coal, etc., Co., 10 Pa. 
Dist. 14; Keppel ve, Coalsetc .lGoe 
21 Pa. Co, 101;° Proprietors’ School 
Fund y. Heermans, 1 Kulp 469; Wray 
v. Hazlett, 6 Phila. 155; Quin v. 
Power, 18 WKlyNC 285. 

R. I.—Aylesworth we ‘Crockery 24; 
R. I. 436, 44 A 308. 

S. C.—McElwee v. Massey, 31 S. C. 
Eq. 377. 

Tenn.—Green y. Knoxville Bank- 
ing, ete., Co., 133 Tenn. 609, 182 SW 
44. 

Va.—Baker v. Berry Hill Mineral 
Springs Co., 109 Va. 776,,65 SE 656; 
Buffalo vy. Pocahontas, 85 Va. 222, 
7 SE 238; Stuart v. Coalter, 4 Rand. 
(25 Va.) 74, 15 AmD 731. 

W. Va.—Frum v. Fox, 58 W. Va. 
334, 52 SE 178. 

[a] Rule applied.—(1) A bill by 
creditors against stockholders of an 
insolvent corporation is multifari- 
ous when it joins defendants, some 
of whom are liable to one plaintiff, 
some to another, and some for inde- 
pendent violations of the statute. 
Sheriff v. Globe Oil Co., 1 Brewst. 
(Pa.) 489. (2) A bill by a lessor 
of land against the original lessee 
and his successive assignees, being 
as to the present holder nothing more 
than an ejectment bill for breach of 
covenant, and as to the other de- 
fendants a personal action for dam- 
ages, is multifariousness. Young y. 
Forest Oil Go,,.194 Pa. 243, 45 A 121. 
(3) A bill seeking to redeem real 
property, and also asking relief in 
reference to personal property as 
against one having no interest in the 
real property, is multifarious. Kirk- 
patrick v: Corning, 37 N. J. Eq. 54 
[rev on other grounds 38 N. J. Hq. 
234]. (4) A bill against a city to 
abate a nuisance created by its 
sewer system, in which certain resi- 
dents of the city as individuals are 
joined as defendants, but who, as 
such, have no legal interest in the 
suit, is multifarious. Carmichael y. 
Texarkana, 94 Fed. 561. (5) A 
bill to set aside a release and to re- 
cover money obtained by fraud 
brought against certain individuals, 
and making others parties defendant 
in their capacity of husband or co- 
partner, is demurrable for misjoinder 
of defendants. Fried v. Burk, 128 
Md. 548, 97 A 909. (6) A bill for. an 
accounting by some of the defend- 
ants as to a partnership, and by 
other defendants as receivers of a 
corporation, is multifarious. Bovaird 
v. Seyfang, 200 Pa. 261, 49 A 958. 
(7) A bill cannot be maintained for 
partition and also to settle the legal 
claim of the owner against one in 
possession without right. Bullock v. 
Knox, 96 Ala;-195, 11 S 339): (8) A 
bill for partition as to one set of de- 
fendants and removal of cloud from 
title as to another defendant wholly 
disconnected from them is multi- 
farious. Roller v. Clark, 19 App. (D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 444-448) 


each other.3? 
[§ 445] 


such matters.®5 


[§ 446] (3) 


C.) 539; Fields v. Gwynn, 19 App. (D. 
Cc.) 99. (9) In a bill to enforce an 
equitable ‘title against the legal 
owner an adjoining proprietor can- 
not be brought in to settle a dis- 
puted boundary. Hickman v. Cooke, 
3 Humphr. (Tenn.) 640. (10) A bill 
is multifarious which seeks from a 
eity an accounting of a trust fund 
and to hold the treasurer and his 
sureties liable for its misappropria- 
tion. Farson vy. Sioux City, 106 Fed. 
278. (11) In a bill for foreclosure 
of a mortgage a third party claiming 
adversely to both mortgagor and 
mortgagee cannot be brought in to 
litigate his right. Dial v. Reynolds, 
96 U. S. 340, 24 L. ed. 644; Banks v. 
Walker, 2 Sandf. Ch. (N. Y.) 344 
[aff 3 Barb. Ch. 438]. 

{[b] Supplemental bill—Where a 
bill was filed by intestate’s mother to 
have his estate administered, a sup- 
plemental bill alleging that intes- 
tate’s widow had procured a deed 
to complainant’s interest in the 
estate and praying that it be can- 
celed, and making intestate’s widow 
and children by her parties to the 
cause, was subject to demurrer as 
being multifarious, both as to causes 
of action and parties. Siglin v. 
Smith, (Ala.) 53 S 260. 

{[c] Amendment creating multi- 
fariousness.—Where a bill shows 
that complainants can have complete 
relief on the bill as framed, an 
amendment introducing new defend- 
ants and another cause of relief will 
render the bill multifarious. Dew- 
berry v- Shannon, 59 Ga. 311. 

32. Felder v. Davis, 17 Ala. 418; 
Saxton v. Davis, 18 Ves. Jr. 72, 34 
Reprint 245. 

83. See supra § 309. 

84. Schell vy. Alston Mfg. Co., 149 
Fed. 439; Carmichael vy. Texarkana, 
94 Fed. 561; Merritt v. Alabama 
Pyrites Co., 145 Ala. 252, 40 S 1028; 
Johnson vy. Parkinson, 62 Ala. 456; 
Colored American Protestant Assoc. 
v. Ladies’ American Protestant Ben. 
Assoc., 9 Pa. Dist. 698; Allison vy. Da- 
vidson, (Tenn. Ch. A.) 39 SW 905. 

35. See supra § 309 text and note 
69. 


67. 
74083 

38. U. S.—Mullen y. U. S., 224 U. 
S. 448, 32 SCt 494, 56 L. ed. 834 [rev 
on other grounds sub nom, U. S. v. 
Allen, 179 Fed. 13, 108 CCA 1]; Heck- 
man v. U. S., 224 U. S. 4138, 32 SCt 
424, 56 Li. ed. 820 [aff sub nom. U. S. 


See supra § 3809 text and note 


See supra § 309 text and notes 


vy. Allen, 179 Fed. 18, 103 CCA 1]; 
Swanger v. Atchison, etc, R. Co., 
218° U: S. 159, 30 SCt -639,°54 L. 


ed. 978 [aff sub nom. Chicago, etc., 
R. Co. v. Swanger, 157 Fed. 783]; 
Herndon v. Chicago, etc., R. Co., 
218 U. S. 135, 80 SCt 638, 54 L. ed. 
970; U. S.-v. Curry, 201 Fed. 371; 
Hobbs Mfg. Co. v. Gooding, 176 Fed. 
259, 100 CCA 83 [rev 166 Fed. 933]; 
Rumbarger v. Yokum, 174 Fed. 55; 
Ryan v. Martin, 165 Fed. 765; Watson 


There must be some connection in 
mterest among defendants against plaintiff.3° The 
joinder of defendants who have no connection with 
the controversy creates multifariousness.*4 

; (2) Interests of Some Defendants Not 
Extending to Entire Bill. A bill is multifarious 
which unites distinct matters, if any defendant is 
unconnected in interest or liability with any one of 
This rule must, however, be con- 
fined to bills presenting several distinet objects, for 
it 1s not necessary that each defendant’s interest 
should extend to all the matters of a bill with a 
single general object; it is sufficient if each defend- 
ant is interested in some material matter involved 
which is connected with the others.* 
Bills with Single Object. 
is not multifarious where it has a single object and 


6 / 


EQUITY , 


[§ 447] 
tion, 


(4) 


ous.°8 


[§ 448] 


A pill 


v. National L., ete., Co., 162 Fed. 7, 88 
CCA 380; Thomson-Houston Electric 


Co. v. Electrose Mfg. Co., 155 Fed. 
543; Perkins v. Northern Pac. R. 
Co., 155 Fed. 445; Illinois Cent. R. 


Co. v. Caffrey, 128 Fed. 770. 
Ala.—Averyt Drug Co. v. Ely- 
Robertson-Barlow Drug Co., 194 
Ala. 507, 69 S 981; King v. Livingston 
Mfg.) Co., 192; Ala. -269,° 68 S) 8973 
Forcheimer v. Foster, 192 Ala. 218, 
68 S 879; O’Neal v. Cooper, 191 Ala. 
182, 67 S 689; Matthews v. Mauldin, 
142 Ala. 434, 88 S 849, 4 AnnCas 344; 
Adams vy. Wilson, 187 Ala. 632, 34 
S 8381; Henderson v. Hall, 134 Ala. 
455, 32 S 840, 68 LRA 678; Christian, 
etc., Grocery Co. v. Kling, 121 Ala. 
292, 25 S 629; Larkin v. Mead, 177 
Ala. 485; Millsap v. Stanley, 50 Ala. 
319; Ansley v. Pearson, 8 Ala. 431. 


Conn,—Cornwell' vy. Lee, 14 Conn. 
524. 
Fla.—Deans vy. Wilcoxon, 25 Fla. 


980, 7 S 163; Wylly Academy v. 
Sanford, 17 Fla. 162. 

Tll—King v. Rice, 285 Ill. 1238, 120 
NE 449 [rev on other grounds 208 
TIKsA. 60]. 


Ind.—Demarest v. Holdeman, 157 
Ind. 467, 62 NE i7. 

Iowa.—Greither v. Alexander, 15 
Iowa 470. 

Md.—Horner v. Nitsch, 103 Md. 


498, 63 A 1052; Brian vy. Thomas, 63 
Md. 476. 

Mich.—Johnson vy. Harrison, 199 
Mich. 221, 165 NW 773. 

Miss.—Fidelity, ete, Co. v. Wil- 
kinson County, 106 Miss. 654, 64 S 
4€7, AnnCas1916B 1248; Wright v. 
Lauderdale County, 71 Miss. 800, 15 
S 116. 

Mo.—Lindley v. Russell, 16 Mo. A. 
217. 

N. J.—Shuts v. United Box Board, 
etc., Co., 67 N. J. Eq. 225, 58 A 1075; 
Cressee v. Security Land Impr. Co., 
(Ch.) 35 A 451; Henninger v. Heald, 


-51 N. J..-Hq. 74, 26 A 445. 


N. Y.—Kent v. Lee, 2 Sandf. Ch. 
105. 


R. I.—Brown v. Tilley, 25 R. I. 579, 
57 A 380. 

Ss. G.—Melton y. Withers, 2 S. C. 
561. 

Tenn.—Fogg v. Rogers, 2 Coldw. 
290. 


Va.—Johnson vy. Black, 103 Va. 477, 
49 SE 633, 106 AmSR 890, 68 LRA 
264; Triplett v. Woodward, 98 Va. 
187, 35 SE 455; Brown vy. Buckner, 
86 Va. 612, 10 SE 882. 

And see supra § 434. 

[a] Rule applied.—(1) Where cer- 
tain internal revenue taxes became 
a lien on real estate and leaseholds 
owned by the taxpayer, a bill to 
enforce the same against the tax- 
payer and against her separate gran- 
tees of the real estate and leaseholds 
was not multifarious. WAS Vs 
Curry, “201 Wedy/ 371. (2) A_ pill 
against a corporation and two of its 
promoters to compel specific per- 
formance of a contract to cause to 
be transferred to complainant a cer- 
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seeks to enforce one general right against all the 
defendants, although the several defendants may 
have separate and distinct interests.37 


Bills Seeking Complete Adjudica- 


One may always join as defendants, in order 
to obtain a complete adjudication, all persons hav- 
ing or claiming an interest in the subject matter in 
controversy which can be vonveniently settled in the 
suit, without thereby rendering the bill multifari-. 
Indeed, the general rules as to parties re— 
quire such joinder.®? 

(5) Common Interest in Question. If a 
bill presents a common point of litigation, decisive 
of the entire matter, it is not multifarious, although 
the interests or liabilities of defendants are uncon- 
nected, except by such common question.*° 
sufficient to avoid the objection that all the defend- 


It is 


tain amount of the corporation’s 
stock in consideration of his services 
was not multifarious. Ryan v. 


Martin, 165 Fed. 765. (3) A bill for 
partition may bring in purchasers at 
a tax sale to cancel their deeds. 
Ulman v. Iaeger, 67 Fed. 980. (4) A 
bill by a ward against his guardian 
and the sureties on his several bonds 
is not open to the objection of mis- 
joinder and multifariousness. Mat~- 
thews v. Mauldin, 142 Ala. 434, 38 S 
849, 4 AnnCas 344. (5) The bill in 
a suit by a number of taxpayers of 
a county against the members of the 
board of supervisors and a number 
of their predecessors in office to 
compel defendants to restore to the 
county moneys paid them in excess 
of their salaries, in which the same 
defenses are made by each defend- 
ant, is not multifarious. Johnson v. 
Black, 103 Va. 477, 49 SE .633, 106 
AmSR 890, 68 LRA 264. (6) A bill 
by an administrator with the will 
annexed for distribution of the es-— 
tate according to the provisions of 
the will is not rendered multifarious 
by the joinder of legatees who were 
also debtors and creditors of the 
estate, witha prayer fora settlement 
of their accounts, and for a _ sur- 
render by one of them of papers 
which he held as agent of testator. 
Triplett v. Woodward, 98 Va. 187, 35 
SE 455. 

{b] In Connecticut the icinder of 
persons having an interest in the 
controversy, whose presence is neces- 
sary to a complete determination 
thereof, is expressly authorized by 
statute. Dresser v. Hartford L. Ins. 
Co., 80 Conn. 681, 70 A 39; Lewisohn 
v. Stoddard, 78 Conn, 575, 63 A 622. 

39. See supra §§ 253-274. 

40. U. S.—Union Pac. R. Co. wv. 
McShane, 22 Wall. 444, 22 L. e@ 
747 [aff 24 F. Cas. No. 14,382, 3 Dill. 
303]; Elder v. Western Min. Co., 237 
Fed. 966, 150 CCA 616; Pulver wv. 
Leonard, 176 Fed. 586; U. S. v. Rea- 
Read Mill, ete., Co., 171 Fed. 501; 
Hultberg v. Anderson, 170 Fed. 6575 
Field v. Western Life Indemn. Co... 
166 Fed. 607 [aff 179 Fed. 673, 103 
CCA 77 (certiorari den 219 U. S. 586, 
31 SCt 470, 55 L. ed. 347)]; Ryan vw. 
Martin, 165 Fed. 765; Rogers v¥- 
Penobscot Min. Co., 154 Fed. 606, 83 
CCA 380; Pennsylvania Co. v. Bay, 
150 Fed. 770; United Cigarette Mach. 
Co. v. Wright, 132 Fed. 195; Illinois 
Cent. R. Co. v. Caffrey, 128 Fed 
770; Kelley v. Boettcher, 85 Fed. 55, 
29 CCA 14; Hayden v. Thompson, Ti 
Fed. 60, 17 CCA 592; Northern Pae. 
R. Co. v. Walker, 47 Fed. 681 [rev 
on other grounds 148 U. S. 391, 13 
SCt 650, 37 L. ed. 494]; Hibernia Ins. 
Co. v. St. Louis, ete., Transp. Co., 10 
Fed. 596, 3 McCrary 368. 

Ala.—O’Neal v. Cooper, 191 Ala. 
182, 67 S 689; McCartney v. Calhoun, 
LL FA Tal cao): 

Cal.—Wilson v. Castro, 31 Cal. 420. 

Fla.—Brown y. Solary, 37 Fla. 102, 
19S 161. 
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ants are alike interested in defeating plaintiff’s 


elaim.* 
[§ 449] 


[§ 450] 
Defendants. 


(7) 


be bad.** 


Ga.—Brown y. Wilcox, 147 Ga. 546, 
94 SE 993. 

Mich.—Johnson y. Harrison, 199 
Mich. 221, 165 NW 773; Long Point 
Dev. Assoc. vy. McIntosh, 193 Mich. 
567, 160 NW 662; Rogers v. Black- 
well, 49 Mich. 192, 183 NW 512. 

Minn.—Redner v. New York F. Ins. 
Co., 92 Minn. 306, 99 NW 886. 

Miss.—Roberts v. Burwell, 117 
Miss. 451, 78 S 357; Jones v. Jones, 
99. Miss. 600, 55 S 361; Forniquet v. 
Forstall, 34 Miss. 87; Butler v. 
Spann, 27 Miss. 234. 

Mo.—Martin v. Martin, 13 Mo. 36. 


N. J.—Vaiden vy. Edson, 85 N. J. 
Eq. 184, $5 A 980. 

N. Y.—New York, etc., R. Co. v. 
Schuyler, 1 AbbPr 417. 

.N. C.—Heggie v. Hill, 95 N. C. 
303; Robertson v. Stevens, 36 N.C. 


247. 

Pa.—Kurtz v. Bubeck, 33 Pa. Co. 
294; Bright v. McCullough, 1 LegRec 
281; Hake v. Stermer, 15 YorkLegRec 
223% 

. R. I.—Brown vy. Tilley, 25 R. I. 
579, 57 A 380. 

Tex.—Yellow Pine Lumber Co. v. 
Carroll, -76; Tex: 135,13 SW *261; 
Harless v. Haile, (Civ. A.) 174 SW 
1020; Hammer v. Woods, 6 Tex. Civ. 
A. 179, 24 SW 942. : 

Va.—-Johnson yv. Black, 103 Va. 477, 
49. SE 633, 106 AmSR 890, 68 LRA 
264, 

[a]. Rule applied.—In a_ suit 
against a contractor and a surety on 
his bond the bill is not multifarious 
because of the joinder of subcon- 
tractors and materialmen who are 
claiming liens on the building. Mas- 
sachusetts Bonding, ete, Co. v. 
Realty Trust Co., 187 Ga. 693, 73 SE 
1053 [dist McGarry v. Seiz, 129 Ga. 
296, 58 SE 856 (bond essentially dif- 
ferent) ]. 

[b] A promiscuous struggle be- 
tween parties without community of 
interest in the one point in contro- 
versy will not be permitted, and a 
bill which will produce it is multi- 
farious. Portwood y. Huntress, 113 
Ga. 815, 39 SH 299. 

41. Virginia-Carolina Chemical Co. 
v. New York Home Ins. Co., 113 Fed. 
1,51 CCA 21; Cent. Pac. R. Co, v. Dyer, 
bul Casa No} 22555230 1) Sawy. 64 
Howard v. Corey, 126 Ala. 283, 28 S 
682; Donelson v. Posey, 13 Ala. 752; 
Austin vy. Raiford, 61 Ga. 125; Dela- 
field v. Anderson, 15 Miss. 630. 
iene See supra § 309 text and notes 

43. Ala.—Belleview Cemetery Co. 
v.: Faulks, 73 S 927. 

Rock, 56 
Ark. :391,:19 SW, 1058. 

Ga.—Wynne y. Lumpkin, 
Me.—Richards v. Pierce, 52 Me. 
60. 


Ark.—Ashley v. Little 

385 Ga. 
208. 
2 TER ka v. Jones, 4 Lack. Jur 


(6) Defendants Acting in Concert. 
The fact that the several defendants acted in con- 
cert in inflicting the injury complained of in the bill 
is sufficient to authorize their joinder and to pre- 
vent such joint bill from being multifarious.*? 

Different Relief against Different 
If cireumstances exist justifying on 
other grounds a joinder of demands against different 
defendants, the mere fact that different forms of 
relief may be required as to each does not render 
the bill multifarious;*? but the administering of 
different forms of relief affects the question of 
convenience in disposing of the matter in one suit, 
and in connection with other features it is some- 
times mentioned as a reason for holding the bill to 
A bill is multifarious where the relief at- 


EQUITY 


[§ 452] 


cial demurrer ®4 


Tenn.—Cock v. Evans, 9 Yerg. 287. 


Man.—Dougan y. Mitchell, 9 Man. 
477, 

N. B.—Dunn y. Adams, 32 N. B. 
253. 


See also supra §§ 435, 445-448. 

[a] In Georgia under Civ. Code 
§ 4833 a legal remedy may be 
sought against one defendant and an 
equitable remedy against another, 
with reference to the same subject 
matter. Brumby vy. Harriss, 107 Ga. 
257, 33 SEH 49. 

44. Hawkins v. Georgia, etc., R. 
Co., 108 Ga. 784, 33 SE 682; Mackall 
v. West, 67 Ga. 278; Laughead v. 
Beale, 24 Pa. Co. 465; Mengel _v. 
Lehigh’ Coal; ete., Co., 24. Pa. Co. 152; 
Shafer v. O’Brien, 31 W. Va. 601, 8 


SH 298. 

soi Jack v. Blettner, 148 Ill. A. 
451, 

46. Ill.—Lincoln First Nat. Bank 


v. Starkey, 268 Ill. 22,'108 NE 695. 


Li Nae Tne v. Blythe, 4 Blackf. 
oF 
Mass.—Green y. Gaskill, 175 Mass. 
265, 56 NE 560. 
Page a v. Gayden, 2 Miss. 
o. 


N. Y.—Davoue vy. Fanning, 4 Johns. 
Ch. 199; Latting vy. Latting, 4 Sandf. 


Gh. 3h, 

Pa.—Bovaird v. Seyfang, 200 Pa. 
261, 49 A 958. 

Rk. I.—Legg -v. Dewing, 25 R. I. 


568, 57 A 373. 


Tenn.—Mitchell y. Williams, (Ch. 
A.) 46 SW 325. 

Va.—Hili y. Hill, 79 Va. 592. 

47. Green vy. Gaskill, 175 Mass. 


poe 56 NE 560 (executor and trus- 
ee). 
48. Rogers v. Penobscot Min. Co., 


154 Fed. 606, 883 CCA 380; Moody vy. 
Flagg, 125 Fed. 819; Wilks v. Wilks, 
176 Ala. 151,.57 S 776; Hunley v. 
Hunley, 15 Ala. 91; Williams v. West, 
2 Md. 174. 

[a] Rule applied.—(1) Where one 
acts both as trustee and manager 
of the trust property, a bill against 


him in both capacities is proper. 
Moody y. Flagg, 125 Fed. 819; 
Williams v. West, 2 Md. 174. (2) 


A bill by a creditor for the removal 
of the administration from the pro- 
bate court into the chancery court 
is not multifarious because it joins 
defendant as administrator and in- 
dividually. \‘Rensford v. Magnus, 
150 Ala.. 288, 48 S858. 

49. Objections as to parties see 
supra §§ 311-334. 

50. See statutory provisions and 
court rules. 

[a] In Arkansas, under the stat- 
ute, the remedy is, by motion to 
strike out a cause of action im- 
properly joined. Waldo v. Thweatt, 
64 Ark. 126, 40 SW 782; Riley v. 
Norman, 389 Ark. 158; Clements v. 
Lampkin, 34 Ark. 598; Terry v. 
Rosell, 32 Ark. 478. 
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tempted to be procured is divergent, and as to some 
of the defendants no relief at all is either sought 
or is possible under the averments of the bill.*° 

[§ 451] (8) Defendant in Different Capacities. A 
bill cannot unite distinct demands against the same 
defendant in two capacities, either where his lia- 
bility upon one is individual and upon the other is 
in a representative or official eapacity,*® or his lia- 
bility upon both demands is in different representa- 
tive or official capacities,*” 
to the presentation of distinct demands and does 
not extend to cases where defendant is otherwise a 
proper party in both capacities.*? 
6. Raising and Curing Objection.*? In 
the absence of statutes or rules of court providing 
otherwise,®°° the usual rule is that the proper way to 
raise the question of multifariousness is by spe- 


But the rule is confined 


specifically directed to the objec- 


[b] In Tennessee, where a bill by 


‘numerous attaching creditors also 


seeks equitable relief, defendants 
must, undezx Shannon Code § 6135, 
raise the objection of multifarious- 
ness by motion to dismiss or de- 
murrer, or it will be waived. King 
vy. Patterson, 129 Tenn. 1, 164 SW 


PHOT, 
51. U. S.—Herndon -y. Chicago, 
ete: RO Co.,8 218) U0. 1S. 135). 30 SCE 


633, 54 L. ed. 970; Keasby, ete., Co. 
vy. Philip Cary Mfg. Co., 113 Fed. 
432. But see Emmons y. National 
Mut. Bldg., ete., Assoc., 135 Fed. 
689, 68 CCA 327 (where it is mani- 
fest on the face of a bill that it 
presents two causes of action, the 
defense of multifariousness may be 
taken by a general demurrer). 
Ala.—Rucker vy. Tennessee Coal, 


ete.;'Cof) 1763 "Alas ¥456;) "58 S) 460% 
Alabama Great Southern R. Co. v. 
Prouty.. “49° WAla, CRSP aST hs tes 5 Zr 
Prickett v. Prickett, 147 Ala. 494, 42 
S 408. 

Conn.—Bissell vy. Beckwith, 33 
Conn. 357. 


D. C.—Knight v. Herriman, 37 App. 
236; Ambler v. Archer, 1 App. 94. 

Fla.—Prince y. Mahin, 73 Fla. 525, 
74 S 696; Murrell vy. Peterson, 57 
Fla. 480, 49 S 31. 

Ga.—George W. Muller Bank Fix- 


ture Co. v. Southern Seating, ete., 
Co., 147 Ga. 106, 92 SE 884. 
Ill. Bevans v. Murray, 251 Ill. 


603, 968 NE 546; Whiteside County vy. 
Burchell, 31 Ill. 68. 

Ind.—Boonville Nat. Bank ve 
Blakey, 166 Ind. 427, 76 NE 529. 

Md.—Tartar vy. Gibbs, 24 Md. 323; 
Luckett vy. White, 10 Gill & J. 480; 
Grove v. Fresh, 9 Gill & J. 280. 

Mass.—Saltman y. Nesson, 201 
Mass. 534, 88 NE 38. 

Mich.—Morris vy. Kuhn, 190 Mich. 
419, 157 NW 38: Freeman vy. Lowell 
Specialty Co., 174 Mich. 59, 140 NW 
572; Snover v. Boynton, 173 Mich. 
539, 1389 NW 266; Hinkley v. Bishopp, 
152 Mich. 256, 114 NW 676; Miner v. 
Wilson, 107 Mich. 57, 64 NW _ 874; 
Snook y. Pearsall, 95 Mich. 534, 55 
NW 459; Eaton vy. Eaton, 68 Mich. 
158, 36 NW 50. 
tenes ae v. 46 Miss. 

N. J.—Rodman y. Manganese Steel 
Safes! Cow lbs Nivedita 29Ds0 ic, eee 
963; Miller v. Willet, 70-N. J. Ka. 
396, 62 A 178 [aff 71) N, J. Hq. 741, 65 
A 981]; Veghte v. Raritan Water 
Power*,Co5,5 19 vNe ed. 5 Mig.) 142.4 (ire 
on other grounds 21.N. J. Eq. 463]; 
pce v. iMeorgan, 1'3-Ni Jy Has 

N. Y.—Abraham sv. 
Wend. 538, 20 AmD 738. 


Lake, 


Plestoro, 3 


Or.—White v. Delschneider, 1 Or.) 


254, 

_Pa.—Thompson v. Lodge, 10 Pa. 
Dist. 602; Klein v. Commercial Nat. 
Bank, 44 LegInt 144. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion.°? On a general demurrer for want of equity, a 
ground of demurrer for multifariousness will’ not 
avail if there is equity in the bill.* It has been said, 
however, that this objection may be taken by plea or 
answer °* when it does not appear on the face of 
the bill,°® or when the answer is for that purpose 
alone and does not extend to the merits.®¢ 
jection cannot be raised by objection to the intro- 
If this objection is not prop- 
erly taken, usually by demurrer, it is waived.®® The 
objection raised by demurrer, that the bill is mul- 
tifarious, will be regarded as waived when defend- 
ant has filed his answer to the bill and voluntarily 


duction of evidenece.®? 


Tenn.—King v. Patterson, 129 
Tenn. 1, 164 SW 1191; Dillard, etc., 
Co. v. Smith, 105 Tenn. 372, 59 SW 
1010; Fay v. Jones, 1 Head 442; 
Thurman v. Shelton, 10 Yerg. 383. 

Vt.—Hooker, ete., Co. vy. Hooker, 8&8 
Vt. 335, 92 A 443; Wade v. Pulsifer, 
54 Vt. 45. 

Va.—Dennis v. Justus, 115 Va. 512, 
79 SE 1077. 

W. Va.—Harrison County Ct. v. 
Hope Natural Gas Co., 80 W. Va. 486, 
92 SE 726; Cecil v. Karnes, 61 W. 
Va. 548, 56 SE 885; Pety v. Fogle, 
16 W. Va. 497. 

See also infra § 482. 

[a] Uniess multifariousness clear- 
ly appears from the allegations of 


the bill it is not subject to demurrer . 
‘R. Equipment 


Arcadia Mercantile 
59 Fla. 428,,52 S 


on that ground. 
Co. v. Branning, 
588. 

[b] Under statutes, as to mis- 
joinder of causes, the rules as to 
the necessity of demurring, and as 
to waiver for failure to do so, ob- 
tain. White v. North Georgia Elec- 
tric Co., 128 Ga. 539, 58 SE 33; 
Van Dyke v. Van Dyke, 120 Ga. 
984, 48 SE 380; Snowden y. Tyler, 21 
Nebr. 199, 31 NW _ 661; Wilson v. 
Lynt, 30 Barb, (N. Y.) 124; Redmond 
v. Dana, 16 N. Y. Super. 615. 

52. Herndon v. Chicago, etc, R. 
Cow 213sUy S135,7230F-SCt 633,754 
L. ed. 970; Street Fed. Eq. Pr. § 936. 
But see. McCartney v. ‘Fletcher, 10 
App. (D. C.) 572 (such .a demurrer 
goes to the whole bill, and it is not 
necessary to specify the particular 
parts of the bill which are multi- 
farious). — : 

53. Mountein v. King, (Fla.) 77 
S 630; Carlton v. Hilliard, 64 Fla. 
228, 60 S 220; Storrs v. Wallace, 54 
Mich. 112,,19 NW 770. 

54. U. S.—Oliver v. Piatt, 3 How. 
333, 11 L. ed. 622; Ranger v. Cham- 
pion Cotton-Press Co., 52 Fed. 611. 

D. C.—Knight v. Herriman, 37 App. 
236. 

Ill.—Labadie v. Hewitt, 85 Ill. 341; 


Wheatley v. Mracek, 160 Ill. A. 
646. 
Mass.—Saltman v. Nesson, 201 


Mass. 534, 88 NE 3. 

N. J.—Swayze v. Swayze, 9 N. J. 
Eq. 273. j 

N. Y.—Cuyler v. Moreland, 6 Paige 
2713: 

Pa.—Citizens’ Natural Gas Co. v. 
Shenango Natural Gas Co., 7 Pa. Co. 
277. 

Ss. C—Sims v. Aughtery, 23 S. C. 
Kq. 103. 

[a] Discretion of court.—Where 
this objection to a bill is raised by 
answer, defendant cannot insist on 
it, but the court may consider and 
allow the objection or not, at its 
election, and where the trial court in 
the exercise of its discretion refuses 
to consider the objection so raised, 
such action will not be reviewed on 


appeal. Hurlbut v. Thornton, 273 
Ill. 299, 112 NE 6938; Barnes _v. 
American Brake-Beam Co., 238 Ill. 


582, 87 NE 291. 

[b] Amended answer.—The objec- 
tion cannot be made by amended 
answer on the first day of the hear- 
ing. Thornton vy. Houtze, 91 Ill. 
19% Em : 


| etc., 18 ‘Co. 


EQUITY 


The ob- 


the merits.®° 


55. Chicago Tel. Co. v. Illinois 
Mfrs. Assoc., 106 Ill. A. 54; Bell 
v. Woodward, 42 N. H. 181; Abbot v. 
Johnson, 32 N. H. 9. 


56. Annin vy. Annin, 24 N. J. Eq. 
184; Veghte v. Raritan Water Power 
Cox, (19. Ni edi, Eg.) 142) [rev son other 
grounds 21 N. J. Eq. 463]. 

57. Hooker, etc., Co. v. Hooker, 88 
Vt. 335, 92 A 443. 

58. U. S.—Herndon v. Chicago, 
2187 Ue Se bss, CO See 
633, 54 L. ed. 970; Nelson v. Hill, 5 


How, 127, 12 L. ed. 81; Gaines v. 
Chew, 2 “How. 619,711" LE. ed. 402' 
Sperry v. Benjamin, 221 Fed. 512; 


Ui,.S.)v. ‘Reading, Co.; 183 Fed.)427 
[mod on other grounds 226 U. S. 324, 
33 SCt 90, 57 L. ed. 2431; Chicago 
Co.) iw! Perry-. Side 
Bearing Co., 170 Fed. 968 [rev. on 
other grounds 178 Fed. 449, 101 CCA 
433]; West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 833 [mod on 
other grounds 176 Fed. 833, 100 CCA 
303]; Morse v. South, 80 Fed. 206; 
a ae v. Stoddard, 4 F. Cas. No. 

Ala.—Blair vy. Jones, 78 S. 69; 
Hard v. American Trust, etc., Bank, 
76 S 30; Betts v. Betts, 18 Ala. 787; 


Mobile, ete., R. Co. v. Talman, 15 
Ala. 472; Wellborn v. Tiller, 10 Ala. 
305. 

Conn.—Bissell vy. Beckwith, 33 
Conn, 


Ill.—Ring v. Lawless, 190 Ill. 520, 
60 NE 881; Gilmere y. Sapp, 100 Ill. 
297; Labadie v. Hewitt, 85 Ill. 341; 
Henderson vy. Cummings, 44 Ill. 325; 
Wheatley v. Mracek, 160 Ill. A. 646; 
Chicago Tel. Co. v. Illinois Mfrs. 
Assoc., 106 Ill. A. 54. 

Ind.—Bryan v. Blythe, 4 Blackf. 
249. 

Iowa.—Chicago, etc., R. Co. .v. Des 
Moines Union R. Co., 165 Iowa 35, 
144 NW 54. 

Md.—Wilmer v. Placide, 118 Md. 
305, 84 A 491; Luckett v. White, 10 
Gill & J. 480; Grove vy. Fresh, 9 Gill 
& J. 280; Gibbs v. Clagett, 2 Gili & 
dsp. 

Mass.—Crawford v. Nies, 220 Mass. 


61,107 NE, ;382;.Perry v:.Pye, 215 
Mass. 408, 102 NE 653; Crocker v. 
Dillon, 133 Mass. 91. 

Mich.—Hinkley v. Bishopp, 152 
Mich. 256, 114 NW 676; Lyon v. 
Clark, 137 Mich. 438, 109 NW 611; 
Miner v. Wilson, 107 Mich. 57, 64 


NW 874; Snook v. Pearsall, 95 Mich. 
534, 55 NW 459; Wales v. Newbould, 
9 Mich. 45. \ 

N. H.—Bell v. Woodward, 42 N. 
H. 181; Abbot v. Johnson, 32 N. H. 9. 

N. J.—Pierce v. Old Dominion 
Copper Min., ete., Co., 67 N. J. Eq. 
399, 58 A 319; Sanborn vy. Adair, 27 
N. J. Eq. 425 [aff 29 N. J. Eq. 338]; 
Annin v. Annin, 24 N. J. Eq. 184; 


Rockwell v. Morgan, 13 N. J. Eq. 
384, 

N. C.—Buffalow v. Buffalow, 37 
New Cagis: 


Pa.—Persch v. Quiggle, 57 Pa. 247. 

Tenn.,—King v. Patterson, 129 
Tenn. 1, 164 SW 1191; Fay v. Jones, 
1 Head 442; Moreau v. Saffarans, 3 
Sneed 595, 67 AmD 582; Thurman 
vy. Shelton, 10 Yerg. 383. 

Vt.—Paine v. Slocum, 56 Vt. 504; 


| Ross vy. Shurtleff, 55 Vt. 177; Wade 
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consented to the submission of the cause for hear- 
ing on the merits;°® but where a bill is multifari- 
ous the court may, ‘u its discretion, give the adyan- 
tage of a demurrer on this ground to one who has 
abandoned it and filed an answer in the nature of 
a demurrer, taking much testimony thereunder on 
This objection may be waived by suf- 
fering judgment pro confesso.*! 
in limine,®? in the proper manner,** and cannot be 
insisted upon at the hearing in the court below,** es- 
pecially after testimony has been taken and final ar- 
gument made,® but it may be taken by the court at 
any time sua sponte,°® whenever it is deemed to be 


It must be taken 


v. Pulsifer, 54 Vt. 45. 
W. Va.—Rittenhouse v. Harman, 7 
W. Va. 380. 


59, (Birdy, “Birdy 2¢8e Ul bs cdo 
NE 760; Ring v. Lawless, 190 Hl. 
520, 60 NE 881. 

2 60. Lemon y. Lemon, 192 Ill. A. 

61. 

61. Moreau vy. Saffarans, 3 Sneed 


(Tenn.) 595, 67 AmD 582. 

62. Herndon. v. Chicago, etc., R. 
Co., 218 U. S. 135, 30 SCt 633, 54. L. 
ed. 970; Swift.v. Inland Nav. Ca, 
234 Fed. 375; Hinton v. Cole, 3 
Humphr. (Tenn.) 656; Hooker, etce., 
Go." Vv. ‘Hooker; 88; Vt. 335, 192) 7A 


443. 

[a] Rule applied.—(1) It may not 
be taken after an interlocutory de- 
eree (Hinton vy. Cole, 3 Humphr. 
(Tenn.) 656), (2) or on a hearing 
before a master several years after 
the bill was filed and when a new 
suit would be barred (Cobb v. Fogg 
166 Mass. 466, 44 NE 534). : 

63. See cases supra notes 51, 52. 


64. U. S,—Swift v. Inland Nav. 


Co., 2384 Fed. 375. . - 


D. C.—Knight v. Herriman, 37 App. 


236. 
Fla.—Farrell v. Forest Inv. 


Co., 
73. Fla. 191, 74 S 216. rei 


Mass—Crawford v. Niles, 
Mass. 61, 107 NE 382; Vaughan v. 
Bridgham, 193 Mass. 392, 79 NE 
739,.9 LRANS 695. pels ei! 


Mich.—Childs v. Pellett, 4102 Mich. 
558, 61 NW 54. Sa bis oye 

Pa.—Citizens’ Natural Gas Co. v. 
BSR BO Natural Gas Co., ‘7 Pa. Co. 

Eng.—Benson y. Hadfield, 4 Hare 
32, 30 EngCh 32, 67 Reprint 549...‘ 

Man.—Real Hst. Loan Co. v. Moles- 
worth, 3 Man. 116. SERA 

65. Chicago’ R. Equipment: Co: y. 
Perry Side Bearing Co., 170 Fed. 
968 [mod on other grounds 178 Fed. 
449, 101 CCA 433]. ' gx 

66. U. S.—Herndon  v.° Chicago, 
ete, RCo. 2118p. Seo es OS Otebae, 
d4 L. ed. 970; Oliver v. Piatt, 3 How. 
333, 11 L. ed. 622; Swift v. Inland 
Nav. Co., 234 Fed. 375; Chisholm v. 
Johnson, 106 Fed. 191. ° ‘ id 

Ala.-—Beans Ve s56an, qi, Akad ae 
Felder v. Davis, 17 Ala. 418. ~ : 
xe C.—Knight v. Herriman, 37 App. 

Fla.—Mattair vy. 15 Fra. 
682. 

J11.—Hollenbeck v. Cook, 180 Ill. 65, 
54 NE 154. ‘ 

Mich.—Childs v. Pellett, 102 Mich. 
558, 61 NW 54. 

Miss.—Darcey v. Lake, 46 Miss. 
109. 

N. J.—Rutherford vy. Alyea, 54 N. 
J. Eq. 411, 34 A 1078; Droste v. Hall, 
(Ch.) 29 A 437; Emans v. Emans, 14 
N. J. Eq. 114 (on final hearing). . 

Oh.—Gilbert v. Sutliff, 3 Oh. St. 
129; State y. Ellis, 10 Oh. 456.. ° 

Pa.—Ostrander y. Higgins, 24 Pa. 
Dist. 24. 


Payne, 


Tenn.—Hickman Vv. Gooke, 3 
Humphr. 640. 
Va.—Dennis v. Justus, 115 Va. 


512, SE 1077. 

[a] Even after overruling a de- 
murrer the court may dismiss for 
multifariousness. Wells v. Sewell’s 
Point Guano Co., 89 Va. 708, 17 SE 2. 


19 


u 
“220 


. 
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essential to the necessary and proper administra- 
tion of justice.°? The court, however, will not do 
so if it can get to a final decree without serious em- 
barrassment,®* or where the trouble and expense 
which a demurrer, if well taken, would have pre- 
vented have been ineurred, and the case is fully 
presented on the record.®® The appellate court will 
not entertain this objection if not raised in the 
Jower court,’° except in such very glaring cases ™ 
that it is forced to do so by a moral necessity."? 
The general rule is that a demurrer for multifarious- 
ness, like a demurrer for a misjoinder at law, goes 
to the whole bill, ‘and if sustained, the bill should be 
dismissed, and ought not to be made the foundation 
of partial relief.“? Where, however, a bill states 
a good cause of action, but couples with it another 
cause of action which renders it multifarious, in- 
stead of dismissing the bill, plaintiff may be given 
the right to replead, and if he fails to do so the 
bill should be dismissed without prejudice."* Plain- 
tiff may be put to his election as between matters 
improperly joined,’> and the objection may fre- 
quently be obviated by abandonment of the objec- 
tionable matter,7® or it may be cured by amend- 
ment7? or dismissal as to defendants improperly 
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several distinet equitable causes of action, cannot 
be amended by eliminating all but one cause of ac- 
tion and by striking out the names of the plaintiffs 
not interested in the cause retained.’® If the bill 
is multifarious, by reason of misjoinder of defend- 
ants, plaintiff should be put to his election as to 
which defendant he will proceed against, and the 
bill should not be dismissed in toto.8° The objection 
of multifariousness in that the bill sets forth two 
distinct and independent grounds of complaint is 
obviated by the elimination of one of those grounds 
by the voluntary action of defendant after the filing 
of the bill and before answer, which fact is alleged 
in the answer.8! The court may by its construction 
of an ambiguous bill relieve it from the objection of 
multifariousness, and plaintiff cannot object to 
such construction.s? The objection of multifarious- 
ness or misjoinder is a personal one, and only a de- 
fendant who is prejudiced thereby can be heard 
to complain of it.8* If, however, a joint claim, 
against several defendants, is improperly joined in 
the same bill with a separate claim against one of 
the defendants only, in which the other defendants 
have no interest and which is wholly unconnected 
with the claim against them, all or either of the 


joined.?® But a bill by several parties, involving | defendants may demur to the whole bill for multi- 
67. U. S.—Herndon v. Chicago, Ala.—Edmonds y. Cogsdill, 182 76. See cases infra this note. 

etc., R. Co., 218 U. S. 135, 30 SCt} Ala. 309, 62 S 691; Mobile, ete., R. Co. {a] Defect cured.—(1) By strik- 

633, 54 L. ed. 970; Nelson v. Hill, 5/v. Talman, 15 Ala, 472; Wellborn v.|ing out a part of the prayer for 

Wow. 127, 12 L. ed. 81; Oliver v.} Tiller, 10 Ala. 305. relief. Hodges v. Pingree, 10 Gray 

Piatt, 3 How. 333, 11 L. ed. 622; D. C.—Knight v. Herriman, 37] (Mass.) 14; Brady vy. Weeks, 3 Barb. 

Swift v. Inland Nav. Co., 234 Fed.| App. 236. (N. Y.)°157; Murray v. Hay, 1 Barb. 


375; Chisholm vy. Johnson, 106 Fed. 
191. 
D. C.—Knight v. 37 
App. 236. 
¥la.—Mattair v. Payne, 15 Fla. 682. 
Md.—tTartar v. Gibbs, 24 Md. 323; 
Chew v. Baltimore Bank, 14 Md, 299. 
N. J.—Droste v. Hall, (Ch.) 29 A 
437; Hendrickson y. Wallace, 31 N. J. 


Herriman, 


Eq. 604; Hays v. Doane, 11 N. J. 
Eq. 84. 
68. U. S.—Herndon v. Chicago, 


etc.,' R. .Co,,. 218 U. 8. 135, 30 .SCt 
633, 54 L. ed. 970; Oliver v. Piatt, 3 
How. 333, '11 L. ed. 622; U. S. v. 
Reading Co., 183 Fed. 427 [mod on 
other grounds 226 U. S. 324, 33 SCt 
$0, 57 L.. ed. 243]; Chisholm v. 
Johnson, 106 Fed. 191; Converse v. 
Michigan Dairy Co., 45 Fed. 18. 

D. C.—Knight v. Herriman, 37 App. 
236. 
~Fla.—Southern L. Ins., etc., Co. v. 
Lanier, 5 Fla. 110, 58 AmD 448. 


Ga.—Warthen v. Brantley, 5 Ga. 
vee 

fll. Heffron v:. Gore, 40 Ill A. 
257. 

Md.—Hamilton y. Whitridge, 11 


Md. 128, 69 AmD 184. 

Mich.—Childs v. Pellett, 102 Mich. 
558, 61 NW 54; Burnham vy. Dillon, 
10@ Mich. 352, 59 NW 176; Payne v. 
Avery, 21 Mich. 524; Wales v. New- 
bould. 9 Mich. 45. ’ 

MW. J.—Morristown v. Morris, (Ch.) 
83 A 178; Brown y. Grandin, (Ch.) 
13 A 266; Annin v. Annin, 24 N. J. 
fq. 184; Green v. Richards, 23 N. J. 
iq. 32 [aff 238 N. J. Eq. 536]; Emans 
vy. Emans, 14 N. J. Eq. 114; Hays v. 
Doane, 11 N. J. Eq. 84; Swayze v. 
“Swayze, 9 N. J. Eg. 273. 

Pa.—Citizens’ Natural Gas Co. v. 
‘Shenango Natural Gas Co., 7 Pa. Co. 


277. 
Wt.—Tullar v. Baxter, 59 Vt. 467, 
‘BS A 493. 


69. Chew v. Baltimore Bank, 14 
Mad 299. 

79. U, S.—Herndon y. Chicago, 
etc. BB. Co: 218 U.S.) 135,30) SCt 
633, 54 L. ed. 970; Oliver v. Piatt, 3 
Gow. 333, 11 L. ed. 622; Ashburn v. 
Graves, 149 Fed. 968, 79 CCA 478 
frev en other grounds 215 U. S. 331, 
3@ SCt 108, 54 L. ed. 217]. 


Ill.—Bevans v. Murray, 251 Il]. 603, 
96 NE 546; Henderson y. Cummings, 
44 Til. 325. 

Mda.—Ashton v. Ashton, 35 Md. 
496; Luckett v. White, 10 Gill & J. 
480; Grove v. Fresh, 9 Gill & J. 280. 

Mich.—Richardson vy. Richardson, 
106 Mich. 364, 59 NW 178. 

N. Y.—Abraham vy. Plestoro, 3 
Wend. 538, 20 AmD 738. 

Vt.—Day v. Cummings, 19 Vt. 496. 


7i. Whitney v. Whitney, 5 Dana 
(Ky.) 327. 
72. Herndon vy. Chicago, ete, R 


Coy 218 U.S: 1355730 SCU'G633e 54° 5.. 
ed. 970; Oliver y. Piatt, 3 How. (U. 
S.) 333, 11 L. ed. 622; Knight vy. 
Herriman, 37 App. (D, C.) 236. 

73. Ala.—McIntosh vy. Alexander, 
16 Ala. 87. 

Ga.—George W. Muller Bank Fix- 
ture Co. v. Southern Seating, etc., 
Co., 147 Ga. 106, 92 SE 884; Ansley 
v. Davis, 140 Ga. 615, 79 SE 454. 
ie ae v. Clagett, 2 Gill & J. 

N. Y.—Boyd v. Hoyt, 5 Paige 65. 

W. Va.—Cecil v. Karnes, 61 W. 
Va. 548, 56 SE 885. 

But see Wolkau y. Wolkau, 158 
Tll, A. 341 (where a bill is multi- 
farious the court may properly dis- 
miss, without prejudice, such a por- 
tion of the bill as is not germane to 
the principal relief sought). 

[a] In Maryland (1) by rule of 
court, a bill may be dismissed as to 
matter improperly joined. Reckefus 
v. Lyon, 69 Md. 589, 16 A 233, 5380; 
Canton v. McGraw, 67 Md. 5838, 11 A 
287. (2) But formerly it was neces- 
sary to dismiss in toto. Gibbs v. 
Clagett, 2 Gill & J. 14. 

74. Price v. Union Land Co., 187 
Fed. 886, 110 CCA 20. 

75. State Trust Co. v. Kansas 
City, etce., R. Co., 128 Fed. 129 [rev 
on other grounds 137 Fed. 26, 71 
CCA 1]; Ford v. Borders, (Ala.) 75 
S- 398; Junkins v. Lovelace, 72 Ala. 
ee Belt v. Bowie, 65 Md. 350, 4 A 

[a] The proper practice is to 
afferd plaintiff opportunity to elect 
to proceed for one only of the mat- 
ters of the suit. Ford v. Borders, 
(Ala.) 75 S 398. 


Ch. (N. Y.) 59, 48 AmD 773. (2) By 
Submitting the case on a_ single 
aspect. Morse vy. South, 80 Fed. 206. 

77. Alabama Great Southern R. 


Co, v. Prouty, 149 Ala: 71;'43 S 352; | 


Harland vy. Person, 93 Ala. 273, 9 S 
379; Alabama Warehouse Co. vy. 
Jones, 62 Ala. 550; Whitney v. Union 
R. Co., 11 Gray (Mass.) 359, 71 AmD 
715; Roberts v. Burwell, 117 Miss. 
451, 78 S 357; Weyman vy. Thompson, 
50 N. J. Eq. 8, 25 A205 [rev on 
other grounds 52 N. J. Eq. 268, 29 A 
685, 30 A 249], 

78. Alabama Great Southern R. 
res v. Prouty, 149 Ala. 71, 43 SCt 

[a] MNlustration. — Complainant 
filed a bill against two railroad com- 
panies, alleging three distinct griev- 
ances; First, a cause of action 
against one of the companies alone, 
for permiting a certain culvert to 
become filled up from its own neg- 
lect; second, a cause of action 
against the other railroad company, 
in digging a ditch along the north 
side of its embankment; and, third, 
a distinct cause of action against 
the latter, for building a bridge over 
a certain creek. Complainant there- 
after dismissed the bill as against 
the first company and _ permitted 
judgment for costs to be entered 
against her thereon. It was held 
that, the companies not being joint 
tort-feasors, the dismissal relieved 
the bill of the defect of multifarious- 
ness. Alabama Great Southern R. 
Co. v. Prouty, 149 Ala. 71, 48 S 352. 

79. Harrison County Ct. v. Hope 
Natural Gas Co., 80 W. Va. 486, 92 
SE 726. 

80. Beachey v. Heiple, 120 Md. 683, 
101 A 553. 


81. Whitney v. Union R. Co., 11 
Gray (Mass. ) 359, 71: AmD 715. 
pein Turnipseed y. Goodwin, 9 Ala. 
83. U. S.—Buerk v. Imhauser, 8 
yee 457: : 
la.—Ellis v. Vandergrift, 173 Ala. _ 
142,55 S781. : 
Fla.—Mountein vy. King, 77.S 630. 


Mass.—Perry vy. Pye, 215 Mass. 403, 
102 NE 653. 
N. J.—Vreeland v. Vreeland, 49 N. 


"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number} 


_And see infra § 462. 
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fariousness.*4 


Under the federal equity rules, demurrers having 
VIII. 


[§ 453] 


plea,®® and answer.®° 


ter.?? 


fense.°? 


[§ 454] 2. Use of Different Defenses. It is not 


eeu aac. oe SANE Dy I: 
Frick, 38 N. J. Eq. 88; 
Hammar, 20 N. J. Eq. 220. 
See also infra § 460. 
84. Gibbs v. Clagett, 2 Gill & J. 
(Md.) 14; Emans y. Emans, 13 N. J. 
Eq. 205; Swift v. Eckford, 6 Paige 
(N..Y.) 22; Boyd v. Suydam, 5 Paige 


Bermes v. 
Durling v. 


(N. Y.) 65; Carroll v. Roosevelt, 4 
Edw. (N. Y.) 211; Ward v. Northum- 
Le pL ann Anstr. 469, 145 Repsrint 


85. See infra § 504. 

86. Equity Rules (1912), rule 29. 
And see Swift v. Inland Nav. Co., 234 
Fed. 375; Tully v. Triangle Film 
Corp., 229 Fed. 297; Field v. Camp, 
201 Fed. 682, 120 CCA 140. 

87. Waterman v. Moody, (Vt.) 103 
A325. And see infra § 455. 

88. New Brunswick Second Work- 
ingmen’s Bldg., etc., Assoc. v. Wick- 
ers, 83 N. J. Eq. 397, 91 A 897; Wa- 
terman v. Moody, (Vt.) 103 A 325. 
And see infra §§ 456-504. 

{a] “A complainant cannot com- 
pel a demurrer upon the facts as 
stated in the bill, if they are imper- 
fectly, or inadequately stated. The 
defendant must be at liberty to plead 
the facts upon which he relies for 
his defense, in such form and with 
such fullness of detail as to raise 
the real question which he desires to 
present.” Davison v. Johnson, 16 N. 
eal Oto rags aa be Was 

89. New Brunswick Second Work- 
ingmen’s Bldg., etc., Assoc. v. Wick- 
ers, 83 N. J. Eq. 397, 91 A 897; Wa- 
terman v. Moody, (Vt.) 103 A 325. 
And see infra §§ 505-542. 

90. New Brunswick Second Work- 
ingmen’s Bldg., etc., Assoc. v. Wick- 
CES, 83 Na Je, EQo'3 9% 91 A 8975, Wa= 
terman v. Moody, (Vt.) 103 A 325. 
And seeinfra §§ 543-584. 

91. Goodwin v. McGehee, 15 Ala. 
232: Watson v. Gaylord, 1 Root 
(Conn.) 137. 

Allowing a plea to stand as an 
answer see infra § 563. 

Answers taken as cross bills see 
infra, § 615. ; 

92. See cases infra this note. 

[a] Where a defect appears on 
the face of a bill (1) the objection 
must be raised by demurrer and not 
by plea. Hostetter Co, v. E. G. Lyons 
Co., 99 Fed. 734; McCloskey v. Barr. 
38 Fed. 165; Noyes v. Willard, 18 
F. Cas. No. 10,374, 1 Woods L373 
Mains v. Homer Steel-Fence Co., 116 
Mich. 526, 74 NW 735; Sperry v. Mil- 
Tenn? pbacby Ob. GN: | \)).0545 Evert- 
son v. Ogden, 8 Paige (N. Y.) 27155 
Ainger v. White, 85 Vt. 446, 82 A 666. 
: (2) But a good 
plea may be presented by averring, 
along with facts contained in the 
bill, additional facts making out a 
defense. Missouri Pac. R, Co. Vv. 
Texas, etc., R. Co., 50 Fed. 151; Ain- 
ger v. White, 85 Vt. 446, 82 A 


[b] The defense of innocent pur- 
chaser cannot be raised by demurrer 
but must be Set up by plea or answer. 


EQUITY 


ply.” 


Heatherington v. Lewenberg, 61 Miss. 
372; Scudder v. Van Amburgh, 4 Edw. 
(N. Y.) 29; High v. Batte, 10 Yerg. 
(Tenn.) 335. 

[ec] Defense consisting of variety 
of circumstances, making it neces- 
sary to go into evidence at large, 
must be made by answer and not 
by plea. Carroll v. Potter, Walk. 
(Mich.) 355; Loud vy. Sergeant, 1 
Edw. (N. Y.) 164. 

93. See statutory provisions and 
court rules; and cases infra this 


note. 

[a] In Alabama, the statute abol- 
ishing the replication, permits plain- 
tiff to ignore allegations in the an- 
swer not set out by special plea and 
not responsive to the bill. Stein v. 


\| McGrath, 128 Ala. 175, 30 S 792. 


{b] In Kentucky, although objec- 
tion to answering improper matter 
may, under the local practice, be 
saved by defendant in his answer, 
it is the better practice to plead or 
demur. Atterberry v. Knox, 8 Dana 
282, 

{c] In Pennsylvania, (1) under 
rule of court, all defenses are made 
by answer or demurrer. By virtue 
thereof everything which might 
theretofore have been raised by de- 
murrer or plea may now be raised by 
answer (Brower v. Kantner, 190 Pa. 
A 7) (2) and a plea of the 
of limitations will be dis- 
(Moore v. Bush, 5 Pa. Dist. 


preceding it. 
Heisk. 711. (2) Defendant cannot 
therefore reserve the benefit of a de- 
murrer in BAS enna nth Lowry Vv. 
Naff, 4 Coldw. . 

94. Livingston v. Story, 9 Pet. (U. 
S.) 632, 9 L. ed. 255; Waterman v. 
Moody, (Vt.) 103 A 325; 2 Daniell Ch. 
349: Mitford Eq. Pl. p 98. 
- . S.—Livingston v, Story, 9 
Pet. 632, 9 Li ed. 255; Pierpont v. 
Fowle, 19 F. Cas. No. 11,152, 2 Wood. 
& M. 23, 

Miss.—Pieri_ v. 

Miss. 493; fie ee Vv. 
Sm. Bene. 
SES aoe yiell v. Curtis, 10 Palge 
210: Varick v. Smith, 5 Paige 137, 
28 ‘AinD 417; Livingston v. Harris, 
3 Paige 528 [aff 11 Wend. 329]; War- 
ing v. Suydam, 4 Edw. 426. 

Pa,—Stegmaier v. Keystone Coal 
Co., 232 Fa. 140, 81 A 187; Olarks Vv; 
Edwards, 58 Pa. Super. 456. 

Vt.—Wade v. Pulsifer, 54 Vt. 45. 

Eng.—Roberdeau vy. Rous, 1 Atk. 
543, 26 Reprint 342; Tomlinson v. 
Swinnerton, 1 Keen 9, 15 EngCh 9, 48 
Reprint 210; Hodgkin v. Longden, 8 
Ves. Jr. 27, 32 Reprint 249. 

[a] Parts of bill not separable.— 
If the different paragraphs of a bill 
are merely successive steps in stat- 
ing plaintiff's case and are interde- 
pendent so that the bill cannot he 
segregated into parts, defendant can- 


Shieldsboro, 42 
Glasscock, 
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been abolished,®** the defense of misjoinder must be 
made by motion to dismiss or in the answer.%¢ 


PLEADINGS IN DEFENSE 


A. Modes of Defense—1. In General. A 
defendant appearing has four regular modes of de- 
fense available, namely, disclaimer,’’ demurrer,** 
While. merely giving a plead- 
ing sufficient in substance a wrong name is not fa- 
tal,°* care must be taken that the pleading resorted 
to is in substance sufficient as the appropriate mode 
of defense, for often a single mode is alone appro- 
priate to. the assertion of particular defensive mat- 
Regard must also be had to statutes and court 
rules, which have greatly changed the general chan- 
eery rules affecting the choice of a mode of de- 


essential that the entire bill be met by the same 
mode of defense.** Defendant may demur to a part 
of the bill and answer the residue;®* plead to part 
and answer the residue;’® demur to part, plead to 
part, and answer the residue;®’ or demur to part, 
plead to part, disclaim as to part, and answer the 
residue.°* ‘Where such course is adopted it is essen- 
tial that the pleading designate with precision the 
portion of the bill to which it is intended to ap- 
The entire bill must, however, be met by 
some form of defense; defendant must answer alk 
which he does not otherwise cover. 
hand care should be taken not to cover any portion 
_of the bill by two modes of defense, the rule being 


On the other 


not demur to a part and answer a 
part. Norwich Union F. Ins. Co. v. 
Standard Drug Co., 117 Miss. 429, 78 


S 353; Sledge vy. Dickson, 81 Miss. 
501, 33 S 282. 
[b] Form of caption. — Where 


Demprey, 4 


there is a demurrer to part of the 
bill, and answer to the remainder,. 
the caption should be: ‘‘The demur— 
rer of A. B., the above-named de- 
fendant, to part of the bill, and the: 
answer of the said defendant to the 
remainder of the bill of complaint 
of the above-named plaintiff.” Tom— 
linson vy. Swinnerton, 1 Keen 9, 15 
EngCh 9, 48 Reprint 210; Daniell Ch. 
Pr. (5th Am. ed) p 788. 

96. U. S.—Sims v. Lyle, 22 & Cas. 
No. 12,891, 4 Wash. C. C. 301. ‘ 

Ill.—Straley v. House of Good 
Shepherd, 281 Ill. 604, 118 NE 52. 
aaa v. Blondell, 70 Me. 

Mich.—Clark v, Saginaw City Bank, 
Harr. 240. ' 4 y 

N. Y.—Leacraft vy. 

Paige 124, 

Eng.—Blacket v. Langlands, 12 
Anstr. 14, 145 Reprint 785; Buchanan 
v. Hodgson, 11 Beav. 368, 50 Reprint 
859; Darnell y. Reyny, 1 Vern. Ch. 
344, 23 Reprint 509. 

_[a] Caption of no effect.—A cap- 
tion of an instrument containing 
both a plea and an answer is no part 
of either, and a provision in the 
caption that it is an answer to one 
part and a plea to the remainder has 
no effect. Straley v. House of Good 
Shepherd, 281 Ill. 604, 118 NE 52. 

97. U. S.—Haight, ete, Co. v. 
Weiss, 156 Fed. 328, 84 CCA 224 
[certiorari den 207 U. S, 594, 28 Sct 
260, 52 L. ed. 356]. 

Me.—York Mfg. Co. vy. Cutts, 12 
Me. 204. 

Md.—Ridgely v. Warfield, 1 Bland 
494 note c. 

Se ae v. Thayer, 17 Pick. 
129. 

N. J.—Bennett v. Bennett, 63 N. J_ 
Eq. 305, 49 A 501. 

Pa.—Underwood v. Warner, 23 
Phila, 414. 

Wis.—Bull v. Bell, 4 Wis. 54. 

98. Waterman v. Moody, (Vt.) 803 
A 325; 2 Daniell Ch. Pr. p 349. 

99. Clark v. Saginaw City Bank, 
Harr. (Mich.) 240; Bruen y. Bruen, 4 
Edw. (N. Y.) 640; Waterman v. 
Moody, (Vt.) 103 A 325; 2 Danielt 
Ch. Pr. p 350. See also infra § 484. 

1. U. S—McCleskey v. Barr, 38 


Fed. 165; Ferguson v. O’Harra, 8 FY 
Cas. No. 4,740, Pet. C. C. 493; Piatt 


v. Oliver, 19 F, Cas. No. 11,214, 13 
McLean 295. : 

Me.—Graves vy. Blondell, 70: Me 
190. 


Mass.—Newton v. Thayer, 17 Pick. 
129, 

N. Y.—Laight v. Morgan, 1 Johns. 
Cas. 429. 


Eng.—Rowe vy. Tonkin, 35 Beav. 


115, 55 Reprint 838; Powell v. Ar- 
derne, 1 Verné Ch, 416, 23 Reprint 
os 
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that one may not at the same time demur and plead 
to the same matter,? or demur to and answer the 
same matter,® unless allowed to do so by statute 
or rule of court. A lke rule forbids a plea and 
defensive answer to the same matter, -but under 
some circumstances it is necessary to fortify a plea 
by an answer giving discovery as to the matter to 
which the plea relates.© The consequence of vio- 
lating these rules is in general that a plea is taken 
te overrule a demurrer which it overlaps,’ and an 
answer to overrule a demurrer § or a plea.” A plea 
is not overruled by the filing of a demurrer which 
is sustained.?? 

[§ 455] B. Disclaimers: A disclaimer is a 
pleading under oath whereby a defendant denies 
that he has or claims any right to the thing in de- 
mand and renounces all claim thereto.1? It is some- 
times treated as a form of answer,'* but is really 
a distinct kind of defense,* as it has for its object 
the immediate termination of the suit,> by showing 
that a further answer is unnecessary.1® The dis- 
claimer must be full and explicit,7 and must re- 
nounce not only the interest charged in the bill but 
all right in any capacity and to any extent.1® A 
disclaimer is ‘available only to a defendant who is 

2. U. S.—Hostetter Co. v. Lyons ,murrer); Bassett 
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charged merely with having an interest in the sub- 
ject matter and not with a liability with reference 
thereto 1° where his renunciation of interest should 
lead to a dismissal of the bill against him.?? Where 
the bill charges more than a mere interest or claim 
on the part of defendant, he cannot evade answer- 
ing by a disclaimer.21 When a bill is directed 
against a party who once had an interest in the sub- 
ject matter, and the bill does not show this fact 
affirmatively and does not show that defendant has 
parted with .such interest, a disclaimer and not a 
demurrer is the appropriate pleading.22, When, how- 
ever, a bill shows defendant to be a proper or neces- 
sary party he cannot evade answering by disclaim- 
ing.?® A disclaimer can seldom be put in alone,?* 
but must usually be accompanied by an answer de- 
nying such facts as may be necessary in order to 
make it effectual,2? Hach must, however, refer to 
separate parts of the bill, and if an answer and dis- 
claimer are repugnant to each other, defendant will 
be held more strongly on his disclaimer. Defend- 
ant may have had an interest with which he has 
parted and an answer is therefore required to show 
if this is a fact and, if so, to enable plaintiff to 
make the proper parties.27 <A disclaimer will not 
v. Cunningham, 7 20. Kennedy v. Kennedy, 66 Ill. 


Co., 99 Fed. 734; Sims v. Lyle, 22 | Leigh (34 Va.) 402; Rosset v. Greer, |190; Meade vy. Finley, 47 Ill. 406; 


be iGas,.No.612,891,, 4 Wash. Ci. 301.13 WwW.) Via, 2. 


Isham v. Miller, 44 N. J. Eq. 61, 14 


eo 


5 gis: . head * 
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Conn.—Hoadley v. Smith, 36 Conn. 5. Ocala Fdy., etc., Works v. Les- 


371. r 
N. Y.—Souzer v. De Meyer, 2 
Paige 574. 


Oh.—Coleman v. Toop, Wright 315. 
Pa.—Ewing v. Ewing, 2 Phila. 371. 


Tenn—Saunders vy. Gregory, 3 
Heisk. 567. : 

Demurrer overruled by plea see in- 
fra’ § 493: 


_g.. U. S—Bryant Bros. Co. v. Rob- 
inson, 149 Fed. 321, 79 CCA .259. , 

. Ark.—Sullivan y. Hadley, 16 Ark. 
129. 

Ill.—Pennsylvania Co. v. Bond, 99 
Tll.. A. 535 [aff 202,11], 95, 66 NE 
941}. 

nies ee v. Regan, 23 Miss. 304. 

N. J.—Redrow v. Sparks, 75 N. J. 
Eq, 396, 72 A 442; Veghte v. Raritan 
Water Power Co., 19. N. J. Hq. 142 
[rev on other grounds 21 N. J. Ea. 
463]. . 

; oO iene v. Stancifer, Wright 
323. ; 

Pa.—Stegmaier v. Keystone Coal 
Co., 232 Pa. 140, 81 A 187; Clark v. 
Edwards, 58 Pa. Super. 456. 

R. I—Roberts v. White, 32 R. I. 
522, 80 A 1238. 

Vt.—Waterman v. Moody, 103 A 
325. 

[a] Demurrer in answer.—De- 
fendant cannot incorporate in an an- 
swer to the whole bill a demurrer 
to all or any part of it. Bird v. Ma- 
gowan, (N. J. Ch.) 43 A 278. 

{b] Interrogatories. — Defendant 
cannot answer a bill and demur to 
the inhernagaroties.. Biren v. Stanci- 
fer, Wright (Oh.) 3 

{[c] Discretion of court.—(1) The 
court has discretion to permit a de- 
murrer and plea at the same time 
to the entire bill. Alexander v. Alex- 
ander, 13 App. (D. C.) 334, 45 LRA 
806. (2) Even if the court has power 
to permit a demurrer to the whole 
bill and at the same time pleas there- 
to, such power will not be exercised 
unless for good and sufficient reasons 
and to prevent injustice. U. S. v. 
American Bell Tel. Co., 30 Fed. 523. 

Demurrer overruled by answer see 
infra § 493. 

4 See statutory provisions and 
court rules; and Smith v. Kelley, 56 
Me. 64; Hartshorn v. Eames, 31 Me. 
93; Waterman v. Moody, (Vt.) 103 A 
325 (no demurrer is bad because the 
answer extends to some part of the 
matter that is covered by the de- 


ter, 49 Fla. 347, 38 S 56; Souzer vy. 
De Meyer, 2 Paige (N. Y.) 574. 

Plea overruled by answer see in- 
fra § 527. , 

6. See infra § 522. 

7 See infra § 493. 

8 See infra § 493. 

9. See infra § 527. 

10.. Love v. Robinson, 213 Pa. 480, 
62 A 1005. 
ye See also Pleading [31 Cyc 
30]. 

12. Crane vy. Deming, 7 Conn. 387; 
Bentley v- Cowman, 6 Gill & J. (Md.) 
152; Fowler v. Brown, 51 Nebr. 414, 
71. NW 54; Ford vy. Chesterfield, 16 
Beav. 516, 51 Reprint 878; Vale vy. 
Merideth, 18 Jur. 992. 

[aj General denial as disclaimer. 
—Where a bill alleges that defend- 
ant has some interest in the property 
in controversy, a general denial will 
operate as a disclaimer of any inter- 
est therein.~ Kehm v. Mott, 187 Ill. 
519, 58 NE 467. 

{[b] Time for entering.—As a dis- 
claimer is a mode of defense, it 
should be entered at the time desig- 
nated for appearance as other plead- 
ings in the cause. Cooper Eq. Pl. p 
309, 

13. Anonymous, 3 L., J. Ch. 94; 
Mitford Eq. Pl. p 97. 

[a] In form (1) a disclaimer is 
like an answer, having regularly the 
same commencement and conclusion. 
Barton Suit Eq. p 102. It should 
not be (2) included in (Proctor vy. 
Plumer, 112 Mich. 393, 70 NW 1028), 
(3) or made by (Worthington v. Lee, 
2 Bland (Md.). 678) a demurrer. 

14. 2 Daniell Ch. Pr. p 234; Barton 
Suit Eq. p 101. 

[a] In the technical sense, a dis- 
claimer is not an answer, Mounsey v. 
Burnham, 1 Hare 15, 23 EngCh 15, 66 
Reprint 932; Glassington v. Thwaites, 
2 Russ. 458, 3 EngCh 458, 38 Reprint 
408; Story Eq. Pl. § 838. 

15. ‘Mitford Eq. Pl. p 98. 

16. Mitford Eq. Pl. p 11. 

17. Worthington y. Lee, 2 Bland 
(Md.) 678. 

18. Bentley v. Cowman, 6 Gill & 
Jey CMS) 1512: \ 

19. Kane County v. Herrington, 50 
IlJ. 232; Worthington vy. Lee, 2 Bland 
(Md.) 678; Graham y. Coape, 3 Myl. 
& C. 638, 14 EngCh 638, 40 Reprint 
1073, 9 Sim. 93, 16 EngCh 93, 59 Re- 
print 293; 2 Daniell Ch. Pr. p 233. 


A 20; Ellsworth y. Curtis, 10 Paige 
CNG Ya) > 10.5. 

{a] Rule applied.—(1) Where a 
purchaser sought to set aside a sale 
on the ground that defendant claimed 
2 homestead right in the premises 
and defendant disclaimed, the bill 
was properly dismissed. Meade v. 
Finley, 47 Ill. 406. (2) A cross bill 
should be dismissed, as against a de- 
fendant disclaiming, when the only 
reason for making him a defendant 
was the alleged interest which he 
disclaimed. Kennedy v. Kennedy, 66 
Til. 190. 

21. Ellsworth y. Curtis, 10 Paige 
(N. Y.) 105; Dobree v. Nicholson, 22 
L. T. Rep. N. S. 774; Glassington v. 
Thwaites, 2 Russ. 458, 8 EngCh 458, 
38 Reprint 408; Graham y. Coape, 9 
Sim. 93, 16 EngCh 93, 59 Reprint 
293%, Whiting Vv. Rush 2° “Yeon Ser 
Exch. 546, 160 Reprint 513; Jones v. 
Wyiseins, 2 Y¥. & J. 385, 148 Reprint 

{a] Married women are not ex- 
cepted from this rule, even though a 
present judgment cannot be rendered 
against.them, Pemberton vy. McGill, 
1 Jur. N. S. 1045; Whiting v. Rush, 
2 Y, & C. Exch. 546, 160 Reprint 513. 

22. Crane v, Deming, 7 Conn. 387. 

23. Bromberg y. Heyer, 69 Ala. 22. 

24. Spofford v. Manning, 2 Hdw. 
CN. cY.)- 358 2: Daniell. Ch. Pr. p 2335 
Mitford Eq. Pl. p 258. 
gees D. C.—Edelin vy. Lyon, 1° App. 

(. 
ape aaeaY Geen ioe v. Lee, 2 Bland 

N. J.—Isham v. Miller, 44 N. J. Eq. 
Gn is AS 20. 

N. Y.—EHllsworth vy. Curtis, 10 
Paige 105. 

Tenn.—Saltmarsh v. Hockett, ete., 
Iron .Co., 1 Lea 215. 

Eng.—Graham v. Coape, 3 Myl. & 
C. 688, 14 EngCh 638, 40 Reprint 
1073, 9 Sim. 98, 16 EngCh 93, 59 Re- 
print 293. 

[a] Statement not responsive.—A 
disclaimer of ail interest in the sub- 
ject matter of controversy by a de- 
fendant, renders any statement in the 
answer not responsive to the bill ir- 
relevant and impertinent. Saltmarsh 
Vv. HHockert, “ete... Tron?) Col.) liaeiten: 
(Tenn.) 215. 

26. Cooper Eq. Pl. pp 309, 310; 1 
Daniell Ch. Pr. (5th ed) pp 709, 7838. 

27. Spofford v. Manning, 2 Edw. 
(N. Y.) 358; Mitford Eq. Pl. p 233. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cbviate the necessity of an answer unless it is evi- 
dent after disclaimer filed that it would not be prop- 
er to retain defendant as a party to the suit.2% Dis- 
claimers must be accompanied by an answer when 
fraudulent conduct is charged.?9 

_ Proceedings after disclaimer.- Where defendant 
disclaims, plaintiff may bring the suit to a hearing, 
and if there was probable cause for making such 
defendant a party, plaintiff may have a decree 
against him and all claiming under him.?° In cases 
where a disclaimer can properly be interposed, as 
where no liability rests upon the party disclaiming, 
and there can be no use in retaining him as a party 
for the suit, the bill should be dismissed as to him.*4 
A bill will not, however, be dismissed immediately 
in all cases where a defendant may be permitted to 
disclaim,** but the court may retain a disclaiming 
party if the circumstances of the case or the ends 
of justice require it.°* A disclaimer may be suffi- 
cient to take away plaintiff’s right to a further 
answer, and yet not entitle the party disclaiming to 
an immediate discharge from the suit.24 It is not 
proper to reply to a disclaimer, because defendant 
in that event may go into the evidence, but the bill 
should be dismissed; 
charge defendant with the costs, the cause should 
be brought to hearing upon the bill and disclaimer ;*° 
but where an answer as well as a disclaimer is filed, 
a reply to the answer will not be improper.®® 

Exceptions cannot be filed to a simple disclaimer, 
the only remedy of plaintiff who is entitled to an 
answer, being to move to take the disclaimer off the 
file.27 But if the disclaimer is. accompanied by an 
insufficient answer the proper course is to except 
to the answer for insufficiency.*§ _ 

Effect of disclaimer. A disclaimer operates as 
an estoppel, and»as between the parties and their 


EQUITY 


or if plaintiff wishes to | 
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privies is an absolute bar to the further assertion 
of the right renounced,*® but it does not extend any 
further than to the matter actually embraced in the 
disclaimer.#? Where a person, not made a party to 
a bill, on the hearing, enters an appearance and dis- 
claims all interest in the subject matter, he will 
be bound by such disclaimer, and the error, if any, 
in not making him a formal party is thereby cured.*! 
A disclaimer does not of itself establish any right 
or title in plaintiff,4? nor does it operate to en- 
large his estate.4? Where defendant disclaims he 
thereby precludes himself from asserting in that 
suit, against his codefendant, the right which he 
has so disclaimed.44 But a disclaimer by one de- 
fendant to any interest in the subject matter of the 
controversy does not vest the interest so disclaimed 
in his codefendant.*® 

[§ 456] ©. Demurrers 4*—1. Nature and Func- 
tion—a. In General. A demurrer is an allegation 
of a defendant, which, admitting the matters of fact 
alleged by the bill to be true, shows that as they 
are therein set fcerth they are insufficient for plain- 
tiff to proceed upon, or to oblige defendant to an- 
swer; or that for some reason apparent on the 
face of the bill, or on account of the omission of 
some matter which ought to be contained therein, 
or for want of some circumstances which ought to 
be attendant thereon, defendant ought not to be 
compelled to answer to the whole bill or to some 
certain part. theréeof.47 It is an answer in law to 
the bill, although not in a technical sense an answer 
according to the common language of practice.*® 
It raises only questions of law, as to the sufficiency 
of the bill, which arise on the face thereof:*® Its 
function is much the same as at law,®° being to test 
the sufficiency of the bill. Its purpose is to raise 
the question whether upon the facts as stated plain- 


28. Isham». Miller, 44 N. J. Ea. 
61, 14 A 20; Glassington v. Thwaites, 


2 Russ, 458, 3 HngCh 458, 38° Re-|, 
‘print 408. ; 

29. Bromberg v. Heyer, 69 Ala. 
22; Edelin v. Lyon, 1 App. (D. C.) 


87; Bulkeley v. Dunbar, 1 Anstr. 37, 
145 Reprint 793. 

30. Spofford v. Manning, 

QN. Y.) 358. 
- 81. Kennedy v. Kennedy, 66 Ill. 
190; Meade v. -Finley, 47 Ill. 406; 
Isham v. Miller, 44 N. J. Eq. 61, 14 
A 20; Spofford v. Manning, 2 Edw. 
(N. Y.) 358; Davis v. Whitmore, 28 
Beav. 617, 54 Reprint 503. 

32. Spofford v. Manning, 2 Edw. 
CN. Y.) 358. 

33. Dupuy v. Leavenworth, 17 Cal. 
262; Sawyer v. Campbell, 130 Ill. 186, 
22 NE 458; Perkins y. Stafford, 10 
Sim. 562, 16 EngCh 562, 59 Reprint 
733; Teed v. Carruthers, 2 Y. & Coll. 
31, 21 EngCh 31, 63 Reprint 14. 


34, Spofford v. Manning, 2 Hdw. 
(N. Y.)_ 358. : 
35. Spofford v. Manning, 2 Edw. 


(N. Y.) 358; Williams v. Longfellow, 
3 Atk. 582, 26 Reprint 1135; Ford v. 
Chesterfield, 16 Beav. 516, 51 Reprint 
878; Glover vy. Rogers, 11 Jur. 1000. 

36, Williams v. Longfellow, 3 Atk. 
582, 26 Reprint 1135; Deacon v. Dea- 
eon, 7 Sim. 378, 8 EngCh 378, 58 Re- 
print 882. ; 

37. Ellsworth vy. Curtis, 10 Paige 
(N. Y.) 105; Graham v. Coape, 3 Myl. 

%& C. 638, 14 EngCh_ 638, 40 Reprint 
1073, 9 Sim. 93, 16 EngCh 93, 59 Re- 
"print 293. : 

38. Ellsworth v. Curtis, 10 Paige 
(N. Y.) 105;,Glassington v. Thwaites, 
2 Russ. 458, 3 EngCh 458, 38 Re- 
print 408. 

39. Kehm v. Mott, 187 Ill. 519, 58 
NE 467. faff 86 Ill. A. 549]; New 
American Oil, ete. Co. v. Troyer, 
166 Ind. 402, 76 NE 253, 77 NE 7389; 
Beltran v. Leche, 50 La. Ann,.: 385, 


2 Edw. 


28 S 203; Fowler v. Brown, 51 Nebr. 
414, 71 NW. 54. 

{a] Disclaimer untrue.—lIf it should 
appear. that the disclaimer of a de- 
fendant is untrue, although he may 
still’. be a party to the suit on the 
record, such disclaimer is binding 


upon him for all purposes, and is a 


bar to the further assertion of the 
rights disclaimed. Wood y. Taylor, 
3° Wkly. Rep. 321. 

[b] Interpcsed by mistake.—When 
a disclaimer is interposed by mis- 
take, or in ignorance of rights, the 
courts generally, upon a_ strong 
showing by affidavit, permit the 
party to amend so as to avoid the 
effect of such disclaimer. Sidden v. 
Lediard, 1 Russ. & M. 110, 5 EngCh 
110, 39 Reprint 42; Seton v. Slade, 7 


Ves. Jr. 265, 32 Reprint 108. 
40. In re Burrell, L. R. 7 Eq. 399. 
fa] A disclaimer in a foreclosure 


suit can be pleaded as an answer to 
any further suit for redemption, but 
not in any other way. In re Burrell, 
L. R. 7 Ea. 399; Wood v. Taylor, 
38 Wkly. Rep. 321. 
41. Marsh v. Green, 79 Iil. 385. 
42. Salkeld v. Johnston, 1 Hare 
196, 23 EngCh 196, 66 Reprint 1004. 
43. In re Burrell, L. R. 7 Hq. 399. 
44, Jolly v. Arbuthnot, 26 Beav. 
283, 53 Reprint 907. ; 


45. Kane County v. Herrington, 
50 Ill. 232. 
46. Demurrers generally see 


Pleading [31 Cyc 269]. 


47. Bouvier L. D.; Mitford Eq. Pl. 
107. 
: [a] Kinds of demurrers.—(1) A 


demurrer may be either to the relief 
prayed, or, if discovery is sought, to 
the discovery only, or to both. 1 
Daniell Ch. Pr. (6th Am. ed) p 547. 


(2) Demurrers to relief or to relief | 


and discovery may be either: To the 
jurisdiction; to the person of plain- 
tiff; or to the matter of the bill, 


either as to its form or substance. 
1 Daniell Ch. Pr. (6th Am. ed),,pj549; 
i Street Med. Hq. Prit8 929. peandtot 
) 48. New Jersey.v, New York,26 
Pet. .(U.S.), 323, 8: Li. ed), 444, oY 

49, New York Eelting, etc., Co. vy. 
New Jersey Car Spring, etc., Co., 137 
U..S. 445,11. SCt.193, 34 L. ed., 741; 
Seeba v. Wolf Bros. Shoe Co., 93 Fla. 
227, 74 S 204; Crompton y. Beedle, 83 
Mit. 2872 T5scK 2331, £30 LDRANS 2748; 
AnnCas1912A 399. 

[a] It must be founded on some 
dry point of law which goes to the 
absolute denial of the relief sought. 
Verplank v..Caines, 1 Johns, Ch. (N. 
ee 57; Brien v. Buttorff, 2 Tenn. Ch. 

[b] Questions of fact. — (1) 
Whether or not the design in a pat- 
ent is new, is a question of fact, not 
to be determined by demurrer, but 
one which should be raised by answer 
and settled by proper proofs. New 
York Belting, etc., Co. v. New Jersey 
Car. Spring, ete., Co:, 137 U. S.. 445, 
LIV SCtw 1932084, 4, ved, C41, (2) 
Whether in a given case a party did 
rely upon the misrepresentations of 
another instead of upon his own 
judgment and knowledge or means of 
knowledge is a question of fact to be 
determined upon a hearing. Cromp- 
ton v. Beedle, 83 Vt. 287, 75 A 331, 
30 LRANS 748, AnnCasi912A 399. 

{e] The question of public policy 
involved in a bequest for the pro- 
motion of christian science is not 
subject to determination as one of 
law on demurrer to a bill. Foster- 
Eddy v. Baker, 192 Fed. 624. 

50. Martin vy. McBryde, 88 N. C. 
531; Boardman y. Keystone Standard 
Watch Case Co., 8 LancLRev (Pa.) 
25; 

51. Ala.—Peerson  v. 184 
Ala, 312, 68 S 467. 

Tl1l.—Dunne vy. Rock Island County, 
273 Ill. 53, 112 NE 342; Goodrieh v. 


Gray, 
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tiff is entitled to relief in equity,®? or defendant is 
A demurrer may challenge 
not only the sufficiency in substance of the facts 
alleged, but their sufficiency as stated, and may 
therefore reach detects in the form of the bill.** 
will he not only to an entire bill but to some distinct 


required to answer.®% 


portion of one.°> 


[§ 457] b. Use Confined to Bills.°*° 
tinctive equity procedure the use of demurrers is 
confined to defending against bills. 
no demurrer to a plea,” replication,®® or answer. 
If the answer is defective or insufficient, it must be 
excepted to,®° or the cause set down for hearing 
The sufficiency of a 
or replication °° is tested by having it set down for 
hearing, and argued. By statute in some jurisdic- 


- upon bill and answer.®t 


Thompson, 88 Ill. 206; 
Stephens, 75 Ill. 255, 

N. J.—McCarter v. United New Jer- 
HCY, kt) elc., "CO... 150 IN: J.) Hasri53; 
71 A 291 [rev on other grounds 76 
N. J. Eq. 323, 74 A 315]. 

Pa.—Huston y. Sellers, 12 Phila. 
520. 

Vt.—Watkins v. Childs, 80 Vt. 99, 
66 A 805, 11 AnnCas 1123. 

See also cases infra this note. 

[a] Not tested by prayer.—(1) 
Plaintiff's rights on demurrer to the 
bill should be tested by the allega- 
tions of the bill, taken as true, rather 
than by his prayer for relief. Lau- 
bengayer v. Rohde, 167 Mich. 605, 
133 NW 535. (2) A demurrer which 
does not go to the whole bill, or to 
any specific severable part thereof, 
but only to a part of the relief asked, 
is unsustainable. Holt vy. Hamlin, 
120 Tenn. 496, 111 SW 241. (3) A 
demurrer will not be sustained hbe- 
cause a prayer is too ample or ex- 
acting in the relief sought, but the 
proper relief can be accorded and 
limited by the decree. American 
Freehold Land-Mortg. Co. v. Walker, 
31 Fed. 103. 

52. Ellis v. Vandergrift, 173 Ala. 
142, 55 S 781; Kankakee, ete., R. Co. 
Vv. Horan, 131i Tl. 288, 23 NE 621; 
Johnson v. Roberts, 102 «Il. 655; 
Stroup v. Chalcraft, 52 Ill. A. 608; 
Pew v. Minor, 216 Pa. 343, 65 A 787. 

[a] Acceleration of decision.— 
The purpose of a demurrer in equity 
is to accelerate the decision of com- 
plainant’s rights upon the confessed 
averment of his pleading. Ellis v. 
Vandergrift, 173 Ala. 142, 55 S 781. 

53. Kankakee, etc., Be LiGow hv. 
Horan, 131 Il. 288, 23° NE 621; ‘Mar- 
tin v. McBryde, 38 N.C. 531; Andrews 
v. Landis, 24 Pa. Dist. 876; Boardman 
v. Keystone Standard Watch Case 
Co., 8 LancLRev (Pa.) 25. oe 

p . 


54, 2 Daniell Ch. Pr. 
infra § 477. 

Miller v. Sterringer, 66 W. Va. 
169, 66 SE 228, 25 LRANS 596; Mit- 


Judson vy. 


See 


55. 


ford Eq. Pl. p 99. See also supra 
§ 454; infra § 484. 
{a] The general purpose of the 


whole bill will be considered, upon 
demurrer directed to particular al- 
legations, so as to test their proper 
relation to some general equity to 
which plaintiff shows himself en- 
titled. Miller v. Sterringer, 66 W. 
Va. 169, 66 SE 228, 25 LRANS 596. 
56. Demurrers: To: 
Amended bills see infra § 642. 
Cross bills see infra § 616. 
Supplemental bills see infra § 668. 
57. U. S.—Pennsylvania Co. v. 
Bay, 138 Fed. 203; Zimmerman v. So 
Relle, 80 Fed. 417, 25 CCA 518. But 
see MacBeagh v. Denver City Water- 
works Co.,"85. Fed. 74, 29 CCA’ ‘33 
(when a demurrer to a plea in chan- 
cery is overruled, complainant should 
be given leave to reply). 
Ill._—Perry v. U. S. School Furni- 
ture .Co5.0 282° Hl. 101,83 “NE 444; 
Dixon v. Dixon, 61 Ill. 324; Lester v. 
Stevens, 29 Ill. 155; Spangler v. 


‘Baxt. 
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[§ 458] c¢. 
General, 


It 


ousness.°? 


Under dis- 


There can be 
59 


not waived by 


plea 62 


Spangler, 19 Ill. A. 28. 
Ind.—Raymond_ vy. 
Blackf. 77. 
Ky.—Thomas vy. Brashear, 4 T. B. 
Mon. 65. 
Miss.—Winters vy. Claitor, 54 Miss. 
en Beck v. Beck, 36 Miss. 72. 


Simonson, 4 


H.—Kidd v. New Hampshire 
Pract. wCoy wie. |) Hina oan DOL As 465. 
Bassett v. Salisbury Mfg. Co., 43 N. 
HB. 249, E 

N. J.—Travers v. Ross, 14 N. J. 
Eq. 254. 

Tenn.—Hannum  y. MclInturf, 6 

225; ‘Graham ‘v. Nelson, 5 
Humphr. 605. 

58. Pearson v. Treadwell, 179 
Mass. 462, 61 NE 44; Beck v. Beck, 
of. Mtge. 72. 

U. S.—Banks y. Manchester, 
128 9, S. 244, 9 Sct 36, 32 L. ed. 425; 
Pennsylvania Cossvs Bay, 138 Fed. 
203; Barrett v. Twin City Power Co., 
111 Fed. 45; Stokes v. Farnsworth, 99 
Fed. 836; Jack v. Walker, 79 Fed. 
13& [rev on other grounds sub nom. 
Walker v. Jack, 88 Fed, 576, 31 CCA 


462]; Crouch v. Kerr, 38 Fed. 549; 
Adams v. Bridgewater Iron Co., 6 
Fed. 179; Chicago, ete, R. Co. v. 


Macomb, 2 Fed. 18. But see Man- 
hattan Trust Co. v. Chicago Electric 
Tract. Co., 188 Fed. 1006 (whether 
an affirmative defense of fraud is 
sufficiently pleaded, or whether, if 
sufficiently stated, is a defense, can 
only be considered on demurrer, and 
cannot be raised by exception). 

Ala.—Woodlawn vy. Durham, 162 
Ala. 565, 50 S 256. 

Ark.—Miller v. Fraley, 21 Ark. 22. 
pst}t eee v. Drake, 15 Fila. 

Ill.—Brown v. Scottish-American 
Mortg. Co., 110 Tll. 235; Stone vy. 
Moore, 26 Ill. 165. 

Son Cbeee er We v. Abbot, 100 Mass. 

Oh.—Peebles v. Isaminger, 18 Oh. 
St. 490. 

Pa.—Com., y. Pittston Ferry Bridge 
Co., 8 Kulp 29; Huston v. Sellers, 
12 Phila. 520. 

W. Va.—Bennett v. Pierce, 45 W. 
Va. 654, 31 SE 972; Copeland yv. Mc- 
Cue, 5 W. Va. 264. - 

[a] Waiver of irregularity.—(1) 
Though a demurrer to the answer is 
filed, if the cause is argued upon its 
merits, the irregularity is waived. 
Barry v. Abbot, 100 Mass. 396. (2) 
If a demurrer is filed to an answer, 
and no objection is made thereto, the 
court may treat it as an application 
to set down the cause upon bill and 
answer. Grether v. Wright, 75 Fed. 
742, 23 CCA 498. 

{b] In New Jersey (1) prior to 
the passage of “The Chancery Act 
1915,” a demurrer to an answer did 
not lie in any form Weidmann Silk 
Dyeing Co. vy. East Jersey Water Co., 
88: -N. J. Eq. 397, 102 A®* 858, 1056; 
Commonwealth Title. ete., Co. v. New 
Jersey Lime Co., 86 N. J. Eq. 450, 100 
A 52; Condict y. Erie R. Co., 77 N. 
J. Eq. 282, 76 A 452; Travers v. 
Ross, 14 N. J. Ea. 254, (2) But under 


2 


[§§ 456-458 q 


tions, pleas ** and answers ®° may be demurred to.** 
Necessity for Demurrer—(1) In 
Certain objections not only may, but 
must, generally, be taken by demurrer; as for mn- 
stance, objections to the form of the bill,®* to de- 
fects curable by amendment,** and for multifari- 


Effect of failure to demur. If the bill is without 
equity, or the case made thereby does not authorize 
the granting of relief to plaintiff, such objection is 
a failure to demur,’® although de- 

murring is the usual and proper method of raising 
this objection.7! But all formal and technical objec- 
| tions to a bill are waived by failure to demur and 
by going to a hearing on the merits.‘? 
demur waives objection for repugnancy in allega- 


A failure to 


§ 51 of this act which provides that 
any pleading may be objected to on 
the ground that it discloses no cause 
of action or defense, an answer Is 
subject to demurrer. Weidmann Silk 
Dyeing Co. v. East Jersey Water Co., 


supra. 

60. See infra § 571. 

61. Barrett v. Twin City Power 
Co., 111 Fed. 45; Jack vy. Walker, 79 
Fed. 138 [rev on other grounds 88 
Fed. 576, 31 CCA 462]; Stone v. 
Moore, 26 fll. 165; Barry v. Abbot, 


100 Mass. 396. 

Hearing on bill and answer see in- 
fra § 694. 
Pie. Ill.—Lester vy. Stevens, 29 Ill. 

Ky.—Thomas y. Brashear, 4 T. B. 
Mon. 65. 
Dr de eue lp v. Kershner, 49 Md. 
v . 

Miss.—Winters v. Claitor, 54 Miss. 
341; Beck vy. Beck, 36 Miss. 72. 
"tes cating: hes v. Gordon, 8 Mo. 

N. H.—Kidd v. New Hampshire 
Tract. Co., 72.N. H..273, 56 A 465, 66 
LRA 574. 

63. Beck v. Beck, 36 Miss. 72. 

64. See statutory provisions; and 
Latimer vy. Irish-American Bank, 119 
Ga. 887, 47 SE 322. 


65. See statutory provisions; and: 
U, S.—McKnight vy. Dudley, 103 
Fed. 918 (Ohio practice). 


Ga.—Latimer y. _ Irish-American 
Bank, 119 Ga. 887, 47 SE 322. 

Iowa.—Carr v. Bosworth, 68 Iowa 
— 27 NW 913. 

N. Y.—Holland y. Grote, 193 N. Y. 

262, 86 NE 30. 

Oh.—Peebles v. Isaminger, 18 Oh. 
St. 490. 


66. See generally Pleading [31 
Cye 278]. 

67. Sce infra § 477. 

68. Glover v. Hembree, 82 Ala. 


324, 8 S 251; Seals v. Robinson, 75 
Ala. 363; Oliphant v. Hartley, 32 
Ark. 465; Smith y. Blake, 96 Mich. 
542, 55 NW 978. 

69. See supra § 452. 

70. See supra § 149, 

71. See infra § 465. 

72. U. S.—Armstrong Cork Co. v. 
Merchants’ Refrigerating Cc., 184 
wie 199, 107 CCA 93 [mod 171 Fed. 

Conn.—F alls Village Water Power 
Co. v. Tibbetts, 31 Conn, 165. 

Fla.—Gordon v. Clarke, 10 Fla. 179. 

Ida,—Chemung Min. Co. v. Hanléy, 
Sidat Tevet Pe2a26% 

"11.—McCloskey v. McCormick, 44 
Ill. 336. 

Kan.—Smith y. Smith, 75 Kan, 847, 


89 P 896. 
Mass.—Cobb v. Rice, 130 Mass. 231; 


Nelson v. Ferdinand, 111 Mass. 300; 


Pineh y. Anthony, 10 Allen 470. 
Mich.—Negaunee Iron Co. vy. Iron 
Cliffs Co., 134 Mich. 264, 96 NW 468 
[app dism 197 U. S. 463, 25 SCt 474, 
49 L. ed. 836]. 
J.—McMaster vy. Drew, (Ch.) 
ie Ctl “afl 77 N.S. Bas 270; Toe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 458-461] 


i 


tions of the bill,?* the personal disability of plain- 
tiff,* prematureness in instituting the suit 37° or mul- 
tifariousness,’* and it is generally held that if a bill 
1s defective on its face for misjoinder of parties,” 
or because there is an adequate remedy at law,"® 
a failure to demur waives the objection. It has 
also been held that a failure to demur waives the 
advantage of matter in bar apparent on the face 
of the bill.7® On the other hand it is sometimes said 
that wherever a general demurrer would lie relief 
will be refused, although none was interposed,®° and 
that the court may sua sponte make any objection 
which should -have been raised by demurrer, when 
necessary for the orderly administration of jus- 
tice,** and a bill may be dismissed on the hearing, 
although not demurred to, where it does not show 
a right to equitable relief.8? A bill should, how- 
ever, generally be tested by demurrer rather than 
by motion to dismiss.§? Where, however, the plain- 


tiff makes no objection, the court will determine a_ 


question of jurisdiction or of personal privilege, 
raised by defendant by motion to dismiss, instead 
of by demunrer or plea.*+ Many objections, which 
would be fatal, if taken on demurrer, are of no 
weight whatever if made for the first time in an 
appellate tribunal.®® 

[§ 459] (2) Defects Cured by Subsequent 
Pleadings, Proof, or Proceedings. Although a bill 
may be so defective that a mere failure to demur 
would not waive the objection, still defendant, if 


EQUITY 


[20.C\5.]) 4312 


by averments in his answer, or it may be aided by 
the evidence.®® This rule is, however, often re- 
stricted to cases where the bill is merely insufficient 
in detail,®* or where the averment supplied by the 
answer is implied in the bill,88 or where the defec- 
tive statement was due to plaintiff’s ignorance of 
his rights;°® and an entire failure to state a case 
for relief cannot be aided by subsequent proceed- 
ings.°° , 

[§ 460] 2. Right to Demur. It may be laid 
down as a general rule that only such defendants 
as are affected by a defect in a bill have a right to 
demur thereto; or to put it in another form defend- 
ant against whom a ease is sufficiently stated can- 
not demur for an insufficient statement against other 
defendants.** The principle has its most frequent 
application in the denial of demurrers for misjoin- 
der of defendants when interposed by one prop- 
erly joined and not injuriously affected by the mis- 
joinder.*” The court will not entertain a demurrer 
by one alone of several defendants whose liabilities 
are joint.°* Defendant consenting to a decree pro- 
viding for further action on the original bill, and 
whe accepts the benefit of such decree, estops him. 
self from thereafter demurring to such bill;°* but 
an order denying a motion to dissolve an injunction 
does not preclude defendant from demurring on the 
same ground upon which he moved to dissolve.®* 

[§ 461] 3. Time to Demur. The time for filing 
demurrers is usually regulated by statutes or rules 


he passes it without demurrer, may 


Pa.—Treat v. Pennsylvania Mut. 
L. Ins, Co., 199 Pa. 326, 49 A 84, 85 
AmSR 788. 

Vt.—Waterman v. Buck, 63 Vt. 544, 
22 A 15; McLane y. Johnson, 59 Vt. 
237,.9 A 837. 

And see infra § 477. 

73. American Freehold Land 
Mortg. Co. v. Sewell, 92 Ala. 163, 9S 


143, 13 LRA 299, 

74. Chicago v. Cameron, 22 Ill. A, 
ot: 

75. Haskell v. Waties, 19 S. C. 
Eq. 8. 

76. See supra § 452. 

77. See supra §§ 329-334. 

78. See supra § 149. 

79. Tappan v. Evans, 11 N. H. 
311. ; 

80. Cheuvete v. Mason, 4 Greene 


(Iowa) 231; Hickman v. Cooke, 3 


Humphr. (Tenn.) 640. : 

81. Klein v. Commercial Nat. 
Bank, 44 LegInt (Pa.) 144. And see 
supra § 146. ; 

82. See supra § 146; and infra 
§ 807. 


83. Thrasher v. Partee, 37 Ga. 392; 
Swinney v. Beard, 71 Ill. 27; Tamaroa 
vy. Southern Illinois Normal Univ., 54 
Ill. 334; Brill v. Stiles, 35 Ill. 305, 
85 AmD 364; Conover v. Ruckman, 
82° NJ) J.) Eq.. 685 ‘frev. ‘on, other 
grounds 33 N. J. Eq. 303, and dist 
Curry v. Glass, 25 N. J. Eq. 108; 
Carlisle v. Cooper, 18 N. J. Eq. 241 
(where the motion was entertained 
because counsel for complainant con- 
sented that the case should be con- 
sidered as though before the court 
on demurrer) ]. 

Dismissal generally 
§§ 798-819. 

84. Bicycle Stepladder Co. v. Gor- 
don, 57 Fed. 529. ' 

85. McGowan vy. Mobile Branch 
Bank, 7 Ala. 823; Gordon vy. Clark, 
10 Fla. 179. 

[a] Formal defects cannot be ob- 
jected to for the first time on appeal. 
McCoy v. Boley, 21 Fla. 803; Gordon 
vy. Clarke, 10 Fla, 179. 

[b] Want of certainty.— (1) Ob- 
jection on appeal is available where 
the bill leaves it uncertain whether 
a mortgage on which the -bill is 
founded was executed by one or two 
of the defendants and the evidence 


see infra 


sometimes aid it | of court.®® 
does not remove the uncertainty. Mc- 
Gowan v. Mokile Branch Bank, 7 Ala. 
823. (2) But the common formula 
questioning the pill for want of 
equity is insufficient on appeal to 
raise the point that the special in- 
jury averred was not stated with suf- 
ficient particularity. Pratt v. Lewis, 
39 Mich, 7 

sé. U. S—In re Butler, 207 Fed. 
705, 125° CCA. 223; “Richardson vy. 
Green, 61 Fed. 423, 9 CCA 565. 


Ala.—Chapman v. Hamilton, 19 
Ala. 121. 
Ark.—Pindall vy. Trevor, 30 Ark. 


249. 

Ill.—Webb v. Hollenbeck, 48 Ill. A. 
514. 

Ky.—Samuel v. Minter, 3 A. K. 
Marsh. 480; Rankin v. Maxwell, 2 A. 
K. Marsh, 488, 12 AmD 431; Penne- 
baker v. Wathan, 2 A. K. Marsh. 315. 

Nev.—Hawthorne v. Smith, 3 Nev. 
182, 93 AmD 397. 

Tenn.—Mulloy Vv. Young, 10 
Humphr. 298; Neal v. Robinson, 8 
Humphr. 435. 

Va.—Salamone y. Keiley, 80 Va. 86; 
Brewis v. Lawson, 76 Va. 36. 

{a] Entire answer considered.— 
Where decree is sought on facts dis- 
closed by answer, the entire answer 


must be taken together, matter in 
discharge as well as matter in 
charge. Mulloy Vv. Young, 10 


Humphr. (Tenn.) 298; Neal v. Robin- 
son, 8 Humphr. (Tenn.) 435. 

[b] Opposed to allegations of bill.— 
Relief on the answer and evidence 
will not be given when.they are di- 
rectly opposed to the allegations of 
the bill. Skinner v. Barney, 19 Ala. 
698, 

87. Fisher vy. Stone, 4 Ill. 68; Neil- 


son v. Churchill, 5 Dana (Ky.) 383; 
Edwards v. Massey, 8 N. C. 359. 
88. Bierly v. Staley, 5 Gill & J 
(Md.) 432, 25 AmD 303. ; 
89. Pee hh Murphy, 3 A. K. 
rsh, 5 J 
ATO. Asa Slockaea vy. Lockard, 16 
Ala. 423. 


Cal._—Mercier vy. Lewis, 39 Cal. 532. 
Md.—West v. Hall, 3 Harr. & J. 
221: Townshend v. Duncan, 2 Bland 
45: Lingan vy. Henderson, 1 Bland 
236; Ridgeway v. Toram, 2 Md. Ch. 
303; Small v. ‘Owings, 1 Md. Ch. 363. 


Under the common rule to answer de- 


Mich.—Converse yv. 14 
Mich. 109, 90 AmD 230. , 

ae C.—Edwards v. Massey, 8 N. C. 
359. 


Vt.—Thomas v, Warner, 15 Vt. 110. 

Va.—EHib v. Martin, 5 Leigh (32 
Va.) 132. 

[aj Jurisdictional averments can 
never be supplied by answer. Tait 
v. American Freehold Land Mortg. 
Co., 182 Ala. 193,°31'°S 623. 

91. Ellis vy. Vandergrift, 173 Ala. 
142, 148, -55 S 781; Garner vy. Lyles, 35 
Miss. 176. See also cases infra note 
92. And see supra § 452. 

“The office of demurrer in equity 
is to accelerate the decision cf the 
complainant’s right, upon the con- 
fessed averments of his pleading, to 
maintain the bill as against the de- 
murrant. If the phases of a bill to 
which the demurrant objects as de- 
fective cannot afford any interest or 
right the demurrant is impleaded toa 
defend, he will suffer no prejudice by 
the retention of the bill, having 
equity notwithstanding. He cannot 
invoke his exoneration because of 
imperfections, not related to the 
cause or right of action, asserted 
against him. In short, he must be 
prejudiced by the defect; else he is 
unharmed and unconcerned.” Ellis 
v. Vandergrift, supra. 


Blumrich, 


92. See supra § 331. 
93. Von Glahn vy. De Rossett, 74% 
N, C2 2.92? 


94. McGehee v. Mott, 60 Ga. 159. 

95. Augusta Nat. Bank v. Printup, 
63 Ga. 570. And see Injunctions [22 
Cye 1002]. 

96. See statutory provisions and 
court rules; and: 

U. S.—Olive vy. Decatur, 18 F. Cas. 
No. 10,494, 4 Cranch €. C. 458. 

Ala.—Shaw v. Lindsey, 60 Ala. 344. 

Colo.—Walker v. Tiftin Gold, etce., 
Min. Co., 2 Colo. 89. 

Ga.—Epping vy. Aiken, 71 Ga. 600; 
Isaacs v. Tinley, 58 Ga. 457; Rose v. 
West, 50 Ga. 474. 

N. J.—Tipton v, Randall, (Ch.) 101 
A 204. 

W. Va.—Rosset v. SIE Wes 
Vaid: 

fa] Demurrer to amended bill.— 
Although the time of filing the bill 
lis thus- fixed if complainant amends 


Greer, 


432 [21C.J.] 


fendant may demur,?? but, under an order extending 
the time to answer, defendant cannot, without spe- 
cial permission from the court, put in a demurrer.’® 
In the case of an extension of time by stipulation, 
if the extension is only to answer, defendant cannot 
Under an order extending time ‘‘to an- 
swer or demur,’’ defendant may demur to the whole 
bill. Where an order for a decree pro confesso has 
been set aside with leave to answer, defendant may 
A demurrer comes too late on appeal,? 
after an order of reference has been made,* evidence 
taken,® or an answer ® or a plea to the merits’ has 
been filed, unless the answer or plea is withdrawn 
by leave of court,’ and leave will not be given where 
there has been great delay in making the applica- 
tion and further proceedings have been taken.° 
fendant in centempt for failure to answer cannot 
purge his contempt by filing a demurrer after an 
Where a suit’ has been 
in progress for several years and is tried upon the 


demur.°° 


not demur.? 


attachment has issued.?° 


his bill so as to strengthen his case, 
a demurrer to the new case as thus 
presented may then be filed. Barnett 
v. People’s. Bank, 65 Ga. 51; Cow- 
man v. Lovett, 10 Paige (N. Y.) 559; 
American. Bible Soc. v. Hague, 16 
Paige :UN.-Y:) 549: 

{[b] New party defendant.—When 
a necessary defendant is added to a 
bill, it is an original bill as to him, 
and he is entitled to all the time to 
plead, answer and demur thereto, 
which, by law and the rules of the 
court, is allowed to an original de- 
fendant:. Hoxey v. Carey, 12 Ga. 534. 

97. New Jersey v. New York, 6 
Pet. (U._S.):.328, 8.L..ed. 414; Kil- 
gour v. Crawford, 51 Ill, 249; Bracken 
v- Kennedy, 4: Ill. 558; Laken v. 
Fielden, 11 Paige (N. YW) 644; Garr 
v. Ogden, 4 Edw. (N,.. Y.), 625. 

. 98. I1l.—Bracken’*'v.. Kennedy, ° 4 
Tm. 558. 

Mo.—Ulvrici v. Papin, 11 Mo. 42. 


N. Y.—Davenport vy. Sniffen, 1 
Barb. 223; Lakens v. Fielden, 11 
Paige 644: Cowman v. Lovett, 10 
Paige 559; Burrall v. Raineteaux, 2 
Paige 331; Bedell v. Bedell, 2 Barb. 
Ch. 99. 


~Tenn.—Allen v. Baugus, 1 Swan 404. 
: Wa.—Lane v. Ellzey, 4 Hen. & M 
(14 “Va.) 5,04. 

‘Eng.—Paine v. Carew, Cary 100, 21 
Reprint 53; Stukly v. Lutterell, Cary 
53 21 Reprint 28; Dyson v. Benson, 
Goop.. 110, 10 EngCh 110, 35 Reprint 
496; Murray v. Cauty, 5 Sim, 230, 9 
EngCh 230, 58 Reprint 3238; Cosserat 
v. Tollett, 3 Swanst. 683, 36 Reprint 
1021; Dolder Vv. Huntingfield, 11 Ves. 


Jr. 393, 32 Reprint 1097; Taylor v. 
Milner, 10 Ves. Jr. 444, "39 Reprint 
917 

{al Special: order. not entered.— 


Where a special order is agreed upon 
but the order is not entered and Iin- 
stead the regular order is entered and 
served, the time for demurring not 
having been in fact extended, de- 
fendant may demur within the time 
allowed by rule of court. Laken v. 
Fielden, 11 Paige (N. Y.) 644. 

[b] If, through inadvertence, de- 
fendant has obtained a general order 
to answer only, the court may, for 
good cause shown, on special appli- 
eation. therefor, grant permission to 
put in a demurrer, notwithstanamg 
the general. order for time to an- 
swer. Burral v. Raineteaux, 2 Paige 
(N. Y.) 331. 

99. Bedell v. Bedell, 2 Barb. Ch. 
CNR) 9: 

[a] Reason for rule.—‘‘Nor is it 
necessary that the principle should 
be thus applied. For the party who 
agrees to extend the time, may al- 
ways prevent the putting in of a de- 
murrer after the time is thus ex- 
tended, if he wishes to do so, by mak- 
ing it a part of the stipulation that 


nical (Scott v. Milliken, 60 III. 


EQUITY 


are served.1> 


De- 


suit.?® 


the defendant shall not demur to the 
bill. And if the defendant, after 
applying for and accepting such a 
stipulation, for further time to an- 
swer merely, should put in a demur- 
rer to the bill, it would be a matter 
of course for the -court, upon a 
proper application for that purpose, 
to order the demurrer to be taken 
off the files.” Bedell v. Bedell, 2 
BarbiiChtuCNiiy:): 995100. 

1. May vy. Smith, 40 N. C. 187. 

2. Tipton: v: Randall, SilwiNe de suG 
387, 101 A 204; Hand v. Hand, 60 
N. J. 3q. 518, 46 A 770; Allen, Vv. 
Baugus, 1 Swan (Tenn.) 404. 

[a] A nonresident defendant (1) 
under such circumstances may de- 
mur (Garr y. Ogden, 4 Edw. (N. Y.) 
625), (2) for substantial defects, but 
not for those that are merely tech- 
108). 

3. Marshall y. Gustin, 89 Or. 58, 
170 P 312, 173 P 461. 

4. Hoadley v. Smith, 36 Conn. 371; 
Pingree v. Coffin, 12 Gray (Mass.) 288. 

[a] Technical objections are 
waived if not made before reference 
to a master. Pingree vy. Coffin, 12 
Gray (Mass.) 288. 

5 Chapin v. Dougherty, 183 Fed. 
309, 105 CCA 521; Quirk v. Quirk, 155 
Fed. 199; Pelham v. Edelmeyer, 15 


‘Fed, 262, 21 Blatchf. 188; Rowell v. 


Jewett, 71 Me. 408 [aff 69 Me, 293]. 


6. U. S.—Newman v .Moody, 19 
Fed. 858. 

Ill.— Brill v. Stiles, 35 Ill. 395, 85 
AmD 364. But see Kuchenbeiser v. 


Beckert, 41 Ill. 172 (this is not true 
where the bill is substantially de- 
fective, so that it does -not appear 
what relief is sought). 

N. J.—Tipton yv. Randall, 87 N. J. 
Eq. 387, 101 A 204. 

Pa.—Shellenberger v. Altoona, ete., 
Connecting R. Co., 212 Pa. 413, 61 A 
1000, 108. AmSR 876; Casselberry v. 
Citizens’ Pass. R. Co., 6, Pa. Dist. 50, 
18 Pa. Co. 342, 12 Montg. Co. 169. 

R. I.—Roberts v. White, 32 R. I. 
522, 80 A 123. 

Vt.—McLane v. Johnson, 59 Vt. 237, 
9 A 8387. 

Va.—Pope vy. Towles, 3 Hen. & M. 
(13 Va,) 47, 

Eng.—York v. Stapleton, 2 Atk. 136, 
26 Reprint 486, 

But see Rosset v. Greer, 3 W. Va. 1 
(holding that under the West Vir- 
ginia statute, although an answer 
has been filed, a demurrer may be 


filed also, at any time before final 
decree). 
[a] Where defendant dies after 


answer and proof taken, his executor 
cannot demur to the bill, as he can 
defend only in the same manner as 
his testator might have defended had 
he survived. Pope v. Towles, 3 Hen. 
& M. (138 Va.) 47. 

Incorporation of demurer in an- 


[§§ 461-462 


merits, questions which could have been raised 
by demurrer will not be considered and will be 
treated as waived.14 
is filed by order of court does not estop the court. 
from hearing the bill on demurrer.’? 
murrer is filed within time the court may permit a 
second one to be filed later;!* but defendant will 
not be permitted to delay the trial of a cause by fil- 
ing a second demurrer on grounds which should have 
been set up and disposed of in the first, but may be 
allowed to plead such matter in the answer.'* 
defendant may appear and demur before the others 
A demurrer not filed in.apt time may 
be wholly disregarded,'® or taken from the files upon 
motion of plaintiff,*7 but such irregularity may be 
waived by failure to object and proceeding with the 


The fact that a bill of review 
Where a de- 


One 


[§ 462] 4. Grounds of Demurrer—a. In General. 
The purpose of a demurrer being to test the suffi- 
ciency of the bill,4® it must be based exclusively 


swer see infra § 485. 

7. -Lavin v. Cook County, 245 Il). 
496, 92 NE 291, 

8. Hoadley v. Smith, 36 Conn. 371; 
Brice v. Stiles, 35 Ill. 305, 85 AmD 
364; Anderson v. Newman, 60 Miss. 
532; Saunders v. Savage, (Tenn. Ch. 
A.) 68 SW 218. 

{a] Discretion of court.—(1) It is 
in the discretion of the court to al- 
low the withdrawal of an answer and 
the filing of a demurrer in lieu 
thereof (Merchant v. Preston, 1 Lea 
(Tenn.) 280; Chestnut y. Frazer, 6 
Baxt. (Tenn.) 217; Cooke v. Richards, 
11 Heisk. (Tenn.) 711; Lowe v. Mor- 
ris, 4 Sneed (Tenn.) 69; Saunders v. 
Savage, (Tenn. Ch. A.) "63 SW 218); 
(2) at any time before final decree 
(Saunders v. Savage, supra). 

9. Ribelin v. Holder; 126 Ark. 558, 
191 SW 224; Sanderson v. Sander- 
son, 17 Fla. 820; Pancoast vy. Reeves, 
% Phila. (Pa.), 383. 

Wallis v. Talmadge, 10 Paige. 
CNY S)y 43 

11. Berwind- White Coal Min. Co. 
v. Borinquen Sugar Co., 7 Porto Rico 
Fed. 190. 

12. McGuire v. Gallagher, 95 Tenn. 
349, 32 SW 209. 


13. Harvey v. Richmond, etce., R. 
Co., 64 Fed. 19. 

14. Victor Talking Mach. Co. v. 
Hoschke, 169 Fed. 894. 

15. Jones v. Fulghum, 8. Tenn. 
Cher93: 

16. Brazoria County v. Youngs- 
town Bridge Co., 80 Fed. 10, 25 CCA 
306; Trapnall v, Hill, 31 Ark. 345. 

17... Brazoria County v.. Youngs- 


town Bridge Co., 80 Fed. 10, 25 CCA 
306; Shaw v. Lindsey, 60 Ala. 344; 
Burrall v. Raineteaux, 2 Paige (N. 
Y.) 331; Bedell v. Bedell, 2 Barb. Ch. 
(N. Y¥.) 99; Dyson v. Benson, Coop. 
119, 10 EngCh 110, 35 Reprint 496; 
Baker v. Booker, 6 Price 379, 146 
Reprint 840; Murray v. Cauty, 5 Sim. 
230, 9 EngCh 230, 58 Reprint 323. 

[a] Execution of order.—The de- 
murrer is not taken off the files by 
the mere pronouncing of the order, 
but when the order is drawn up. it 
is carried to the clerk in court, who 
withdraws the demurrer and usually 
annexes the order ‘to it.- Cust v. 
Boode, 1 Sim. .& St. 21,.1 EngCh 21, 
57 Reprint 9. 

{[b] Where a demurrer and answer 
are filed, after the proper time, both 
should be taken from the files. Cur- 
zon v. De la Zouch, 1 Swanst. 185, 
36 Reprint 350; Mann vy. King, 18 
Ves. Jr. 297, 34 Reprint 329. Contra 
Taylor v. Milner, 10 Ves. Jr. 444, 32 
Reprint 917. 

18. Brazoria County ‘vy. Youngs- 
town Bridge Co., 80 Fed. 10, 25 CCA 
306; Pope v. Towles, 3 Hen. & M. 
(13 Va.) 47. ; 

19. See supra § 456. 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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upon matters apparent on the fact of the bill 2° and 
the exhibits thereto attached,* but, in general, a de- 
murrer is applicable to any defense which may be 
made out from the allegations of the bill.22. If the 
matter of defense is not apparent on the face of 
the bill, defendant must show it either by plea or 
answer; it is not available on demurrer.2? 
bill is sufficient unless it states facts sufficient to 
entitle plaintiff to the aid of a court of equity,24 a 


20. U. S.—Kessler y. Ensley Co., 
129 Fed. 397; Richardson vy. Loree, 
94 Fed. 375, 36 CCA 301; Central 
Trust Co. v. Louisville Trust Co., 37 
Fed. 23 [aff 100 Fed. 545, 40 CCA 
430]; Waite v. Santa Cruz. 75 Fed. 
967; Union Pac. R. Co. v. Meier, 28 
Fed. 9; Chicago, etc., R. Co., v. Ma- 
comb, 2 Fed. 18. 

Ala.—Grand Lodge K. P. v. Grand 
Lodge KS P., 174 Ala. 395, 56 S 963; 
Bromberg v. Heyer, 69 Ala. 22; Lewis 
v. Elrod, 38 Ala, 17. 

Colo.—Mills v. Angela, 1 Colo, 334. 

D. C.—Phelps vy. McDonald, 9 D. C. 
3984 [rev on other grounds 99 U. S. 

Fla.—Seeba v. Wolf Bros. Shoe Co., 
73 Fla. 227, 74 S 204; Lindsley v. 
McIver, 51 Fla. 463, 40 S 619. 

Ga.—Clarke v. East Atlanta Land 
Co., 113 Ga. 21, 38 SE 323; Griffin v. 
Stewart, 101 Ga. 720, 29 SE 29. 

Ill.—Central Illinois Public Serv. 
Commn, v. Lawrenceville, 197 Ill. A. 
59; Florin v. Rayman, 176 Ill. A. 106; 
Marsh v. Wells, 89 Ill. A. 485. 

Ind.—Brady v. Gregory, 49 Ind, A. 
355, 97 NE 452. 

Md.—McLaughlin v. McGee, 131 


“Md. 156; 101 A art baat v. War-. 


ing, 3 Gill & J. : 
Mich.—George v. Rollins, 176 Mich. 
144, 142 NW 337; Steele v. Culver, 
157 Mich. 344, 122 NW 95. 

Miss.—Byrne v. Taylor, 46 Miss. 95. 

Mo.—Jones y.: Paul, 9 Mo. 293. 

N. J.—Kelly v. Masionis, 79 N. J. 
Eq. 644, 82 A 329; McDevitt v. Con- 
nelli—742-N. dasa! 119,51/63)/7 As. 504; 
Teeter v. Veitch, 66 N. J. Eq. 162, 57 
A 160; Riley v. Hodgkins, 57 N. J. 
Eq. 278, 41 A 1099; Davis v. Davis, 57 
N. J. Eq. 252, 41 A 353; Ludington 
v. Elizabeth, 32 N. J. Eq. 159. 

N. Y.—Carroll v. Carroll, 11 Barb. 
293. 


Pa.—Fitzsimmons v. Lindsay, 205 
Pa. 79, 54 A 488; Eastern Pennsyl- 
*vania Power Co. v. Cistone, 23 Pa. 
Dist. 121; Winters v. Cohn, 20 Pa. 
Dist. 751; Williamson v. Smith, 4 Pa. 
Dist. 307; Valley Forge Park Commn. 
v. Pheenixville, etc., R. Co., 18 Montg. 
Co. 140. : 

Porto Rico.—Wilson v. Arecibo, 2 
Porto Rico Fed. 278; Ortiz de Rod- 
riguez v. Vivoni, 1 Porto Rico Fed. 
487. 
R. I.—Clark vy. Rhode Island Loco- 
motive Works, 24 R. I. 307, 53 A 47. 

Tenn.—Johnson City v. Tennessee 
Eastern Blectric Co., 133 Tenn. 632, 
182 SW 587; Gray v. Hays, 7 Humphr. 
588; Brown v. Pace, (Ch. A.) 49 SW 
355. g 

Va.—Harris v. 1 Hen. & 
M. (11 Va.) 18. 

[a] Affidavits, not a part of the 
pill, cannot be considered in support 
of a demurrer. Crown Feature Film 
Co. v. Bettis Amusement Co., 206 
Fed. 362; Mills v. Larrance, 186 Tl. 
635, 58 NE 219 (led on motion to 
dismiss); Selznick onterprises . 
eae Ctlons. 202 Mich. TAT, 
167 NW 1011; Freeman v. Mitchell, 
198 Mich. 207, 164 NW 445 (in de- 
nial and explanation). 

[b] Evidence.— (1) The court 
cannot consider testimony given in 
a prior case, and not in the record. 
National Casket Co. v._ Stolts, 174 
Fed. 413, 98 CCA 617. (2) It is con- 
trary to correct practice for the court 
to consider evidence submitted by 
consent of the parties. Stratton v. 
Dewey, 79 Fed. 32, 24 CCA 435. But 
see Hamilton v. Downer, 152 Ill. 651, 
38 NE 733 [aff 46 Ill. A. 541] (docu- 

~ [21 'C., J.—28] 


Thomas, 


EQUITY 


pear.”® 


As no 
is bad.28 


mentary evidence may, by consent of 
both parties, be treated as read into 
a bill by oyer and demurrer). 

[ec] Matters of judicial notice.— 
(1) A court will not, upon a demur- 
rer, take judicial notice of matters 
which contravene positive averments 
of a bill. Griffing v. Gibb, 2 Black 
CUS TS ro1 9 eli LA Cd.2 3bos CO, Ve 
Detroit, ete,’ KR. -Co:,'*169 ~ Mich?! 72, 
135 NW 87; Peo. v. Michigan Cent. 
R. Co., 145 Mich. 140, 108 NW 772. 
(2) To authorize a court to sustain 
a demurrer by reason of matters of 
which it takes judicial notice re- 
quires a very clear case. U. S. v. 
Mackey, 216 Fed. 126, 132 CCA 370 
{rev on other grounds 214 Fed. 137]. 
(3) “If a bill, in’ and by its own 
averments, states a prima facie case, 
that case cannot be properly over- 
thrown by the chancellor merely on 
the ground that he judicially knows 
of facts that would support an an- 
swer. His judicial knowledge must 
go farther and be so broad and all- 
embracing that he can properly hold 
that no facts exist that. would tend 
to controvert the supposed answer 
and support a replication and the 
bill.” Bronk v. Charles H. Scott Co., 
211 Fed. 338, 340, 128 CCA 17. 

{d] Character of parties.—In de- 
termining the sufficiency of a bill 
charging fraud the character of the 
parties cannot be considered. Kes- 
sler v. Ensley, 129 Fed. 397. 

[e] Matters struck out.—Where 
plaintiff requests the striking out of 
matters in a bill, a demurrer to the 
part stricken out is no longer avail- 
able. Carpenter vy. Knollwood Ceme- 
tery, 198° Fed- 297. 

21. See supra § 424. ‘ 

22. Taylor v. Holmes, 14 Fed. 49 
fate P20 Ur) S25 489, 8) SC ELIZ "32 
Revedse i791. s 

23. U. S.—Richardson y. Loree, 94 
Fed. 375, 36 CCA 301; Ocean Ins. Co. 
Vo mieldserl s)he ease INOu 05406... 2 
Story 59. 

Ala.—Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886; Grand Lodge K. 
P. v. Grand Lodge K. P., 174 Ala. 395, 
56 S 963. 

Fla.—West Palm Beach v. Ryder, 
74 S 608; Warren v. Warren, 66 Fla. 
138, 68'S 726; Lindsley v. McIver, 
BIN aad oon SO. 

Md.—Carroll v. Waring, 3 Gill & J. 
491. 

Mich.—George v. Rollins, 176 Mich. 
144, 142 NW 337. 

N. H.—Tappan y. Evans, 11 N. H. 
Saale. 

N. J.—Riley v. Hodgkins, 57 N. 
Jo de 278) al A099: 

N. Y.—Robinson vy. Smith, 3 Paige 
222; Mitchell v. Lenox, 2 Paige 280. 

Pa.—Fitzsimmons vy. Lindsay, 205 
Pa. 79, 54 A 488. 

Tenn.—Gray v. Hays, 
588. 

Va.—Harris v. Thomas, 
M. (11 Va.) 18. 

W. Va.—Barr v. 
Va. 266,. 11 SH, 899: 


7 Humphr. 
1 Hen. & 


Clayton, 29 W. 


24. See supra § 404. 

25. See infra § 465. 

26. See cases infra this note. 
[a] Rule applied.—(1) Where the 


bill states a prima facie case matter 
in bar can be taken advantage of 
by demurrer when it is stated with- 


out sufficient avoidance in the bill 
itself, but not otherwise. Post. Vv. 
Beacon Vacuum Pump, ete., Co., 89 


Fed. 1, 32 CCA 151 [aff 84 Fed. 371, 
28 CCA 431]; Tappan v. Evans, 11 


Speaking demurrer. 
violate these rules by relying on facts not appear- 
ing in the bill is termed a speaking demurrer,?? and 
A demurrer is not, however, considered a 
speaking one unless it suggests some material fact 


[21'C.3:] 433 


defect in this respect, although it appears nega- 
tively only, will ground a demurrer.?° 
grounds are urged the defect must affirmatively ap- 


Where other 


A demurrer which seeks to 


IN: ER Sdd 
of necessary parties does not lie un- 
less the bill shows the existence of 
persons whose presence is necessary, 
yet who are not made parties. See 
supra § 312; infra § 471. (3) A de- 
murrer on the ground that another 
action is pending will not lie unless 
the bill shows the pendency of such 
an action between the same parties 
in respect to the same subject mat- 
ter. See infra § 474. (4) A corpora- 
tion defendant cannot on demurrer 
take advantage of a provision in its 
foreign or special charter unless 
such provision is disclosed by the 
bill. Aaron vy. Supreme Lodge K. H., 
(Miss.) 15 S 115; Clark v. Rhode 
Island Locomotive Works, 24 R. I. 
307, 53 A 47. (3) “A *pill=is not 
demurrable because it fails to show 
affirmatively that the amount in con- 
troversy is within the jurisdiction; 
if it is not, the objection must be 
made by plea or answer.” Kelly v. 
Wollner, 201 Ala. 445, 78 S 823. 

27. 2 Daniell Ch. Pr. p 72: 
also Pleading [31 Cye 323]. 
see cases infra note 28. 

28. U. S.—Stewart v. Masterson, 
131 U. S. 151, 9 SCt 682, 33 L. ed. 
114; Card v. Standard Coal, etc., Co., 
202 Fed. 351; In re Empire City, 202 
Fed. 343; Star Ball Retainer Co. v. 
Klahn, 145 Fed. 834; O’Shaughnessy 
v. Humes, 129 Fed. 953; Richardson 
v. Loree, 94 Fed. 375, 36 CCA 301; 
Union Pac. R. Co. v. Meier, 28 Fed. 
9; “Lamb “vy. -Starr; 14 5. Cas. No: 
8,021, Deady 350; Blackburn v. Stan- 
nard, 23 F. Cas. No. 1,468. 

Ala.—Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886; Kinney v. Reeves, 
142 Ala. 604, 39S 29; Bromberg v. 
Heyer, 69 Ala. 22. 

36 Ark. 


Ark.—Percifull 
456. 

D. C.—Phelps vy. McDonald, 9 D. 
C. 375 [rev on other grounds 99 U. 
S. 298, 25 L. ed. 473}. 

Fla.—-West Palm’ Beach v. Ryder, 
74 S 603; Seeba v. Wolf Bros. Shoe 
Co., 73 Fla. 227, 74 S 204; Warren v. 
Warren, 66 Fla. 138, 63 S 726; State 
v. Putnam County, 23 Fla. 632, 3 S 
164; Southern L. Ins., ete., Co. v. 
Lanier, 5 Fla. 110, 58 AmD 448. 

Ga.—Redd v. Wood, Ga. Dec. Pt. 
TEE PTA 

Ill—Foss v. People’s Gas Light; 
ete., Co., 241 Ill. 238, 89 NE 3651. 

Mich.—Steele vy. Culver, 157 Mich. 
544, 122 NW 95, 23 LRANS 564. 

Miss.—Gray v. Regan, 23 Miss. 304. 

Mo.—Coffman y. Gates, 142 Mo. A. 
648, 121 SW 1078. 

N. H.—Bay State Iron Co. v Good- 
all, 39 N. H. 223; 75$AmDp' 2192 

N. J.—Graham v. Spence, 71 N. 
J. Eq. 1838, 63 A 344; McDevitt v. 
Connell’) 72 IN. Jy HGeel19 G3e Arb 04 
Ivins v. Jacob, 69 N. J. Eq. 643, 60 
A’ 11253. Reeter. Vv. eVeiteh, 66) Nena. 
Eq. 162, 57 A 160; Riley v. Hodgkins, 
57 N. J. Eq. 278, 41 A 1099; Black v. 
Shreeve, 7 N. J. Eq. 440. 

N. Y.—Coe v. Beckwith, 31 Barb. 
339, 10 AbbPr 296, 19 HowPr 398; 
Brooks v. Gibbons, 4 Paige 374; 
Tallmadge v. Lovett, 3 Edw. 563. 

N. C.—Von Glahn v. De Rossett, 
or Newe Caos 

Pa.—Pew v. Minor, 216 Pa. 348, 65 
A 787; Fitzsimmons vy. Lindsay, 205 
Pa. 79, 54 A 488; Mengel yv. Lehigh 
Coal Pretec ae Com 24 Ge bala 1 OOnmrl ous 
Wingert v. Continental L. Ins. Co., 
1 WklyNC 72. 

S. C.—Burroughs School &. Horry 


See 
And 


v. Platt, 


(2) A demurrer for want. 
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not to be found in the bill. 


eral. 
matters of substance are: 


32 


no interest ;°* 


County, 65 S. C. 68, 39 SE 793; Saxon 
v. Barksdale, 4 S. C. Eq. 522. 

Tenn.—Brien vy. Buttorff, 2 Tenn. 
Gh} 523, 

Va.—Harris vy, Thomas, 1 Hen. & 
M. (11 Va.) 18. 

Eng.—Wood vy. Midgley, 5 De G. M. 
& G. 41, 54 EngCh 41, 43 Reprint 
7184; Davies v. Williams, 1 Sim. 5, 
9 EngCh 5, 58 Reprint 480; Caw- 
thorn vy. Chalie. 2 Sim. & St. 129, 1 
EngCh 127, 57 Reprint 294; Brown- 
sword v. Edwards, 2 Ves. 243, 28 Re- 
print 157; Edsell v. Buchanan, 2 
Ves. Jr. 83, 30 Reprint 534; Pendle- 
bury v. Walker, 4 Y. & C. Exch. 424, 
160 Reprint 1072. 

{al Rule applied—(1) A _ de- 
murrer which denies facts alleged in 
the bill demurred to, er which al- 
-leges facts not charged therein, is a 
speaking demurrer, and will not be 
considered. Graham v. Spence, 71 N. 
J. Eq. 183, 63 A 344. (2) Matters 
dehors the bill, showing a. want of 
interest in plaintiff, cannot be set up 
by way of demurrer. The attempt 
to do so is fatal thereto as a speak- 
ing demurrer. U.S. v. Mackey, 216 
Fed. 126, 132 CCA 370 [rev 214 Fed. 
137]; Southern L. Ins. Co. v. Lanier, 
5 Fla. 110, 58 AmD 448. 

{b] Averments of answer.—A de- 
murrer not based solidly upon what 
appears in the bill, but referring to 
averments in the answer, is in the 
nature of a speaking demurrer, and 
is not aided by such averments. 
Chicago, etc., R. Co. v. Macomb, 2 
Fed. 18; Williams v. Lancaster, 113 
Ga. 1020, 39 SE 471; Clarke v. East 
Atlanta Land. Co., 113 Ga. 21, 38 
SE 323; Griffin v. Stewart, 101 Ga. 
720, 29 SE 29; Kuypers v. Reformed 
Dutch Church, 6 Paige (N. Y.) 570. 

{c] Incorrect inference.—A _  de- 
murrer is not speaking because de- 
fendant, meaning to represent what 
was said by the bill, draws an in- 
correct inference from the _ state- 
ments in the bill. Jones v. Charle- 
mont, 12 Jur. 582. 

29. McDevitt v. Connell, 71 N. J. 
Eq. 119, 63 A 504; Cawthorn v. 
Chalie; 2 Sim: & St. 0127, 1 \kmgCh 
127, 57 Reprint 294; 1 Daniell Ch. 
Pr. (6th Am. ed) p 587. 

30. See infra § 466. 

Sl. Daniell &’Ch- Pr: 
ed) p 557. 

32. See infra § 467. 

33. See infra § 464. 

34. Campbell v. Powers, 139 Ill. 
128, 28 NE 1062. See infra § 465. 

85. See infra § 475. 

. 36. See infra § 468. 

Trivial matters; jurisdictional 
amount see supra § 140. 

37. 1 Daniell Ch. Pr. (6th 


ed) p 557. 
38. See supra §§ 312-316; 
§§ 329, 


(6th Am. 


Am. 
infra 


§ 471. 
39. 330; 


infra 


See also supra 
§ 470. 

See infra § 469. 
See infra § 472. 
See infra § 474. 


If the new facts set 
out therein are not material, they are surplusage 
merely, and do not vitiate the demurrer.?® 

[§ 463] b. Matters of Substance—(1) In Gen- 
The usual grounds of demurrers grounded on 
That plaintiff has no 
interest in the subject matter;°° that, although plain- 
tiff has an interest, defendant is not answerable to 
him, but to some other person;*+ that defendant has 
want of jurisdiction;** that plaintiff 
is not entitled to the relief prayed or to any relief 
at all;** that the bill was prematurely filed;*° that 
the amount inyolved is too small for equitable cog- 
nizance;*° that the bill does not embrace the whole 
matter;*7 want of proper parties;** multifarious- 
ness;°° statute of limitations and laches;*°? statute 


EQUITY 


eree.*4 


[§ 465] 


43. See infra § 473. 

44. Objections to jurisdiction in 
equity see supra §§ 145-149. 

45. U. S.—Noyes v. Willard, 18 
F. Cas. No. 10,374, 1 Woods 187; 
Pond v. Vermont Valley R. Co., 19 
F. Cas. No. 11,265, 12 Blatchf. 280. 

Ala.—Prickett y. Prickett, 147 Ala. 
494, 42 S 408. 

: on peiekaia v. Whitfield, 20 Ga. 
To: : 

Ida.—Abrahams v. White, 11 Ida. 
497, 83 P 602. 

Ill—Emerson y. Western Union 
Rs,Co:,- 7.0) di £76" 

Mass.—May vy. Parker, 12 Pick, 34, 

Humphrey, 


22 AmD 393. 

Mich.—Earle_ v. 121 
Mich. 518, 80 NW 370. 

Mo.—Martin v. Greene, 10 Mo. 652. 

N. C.—Smith v. Morehead, 59 N. 
C. 360. 

Oh.—Pease v. Sandusky Steamboat 
Co.,~—1 ..Oh.. Dec. (Reprint) 150, 2 
WestLJ 550. 

Porto Rico.—Compania Anonyma 
v. Ponee |R., etc.,.Co., 1 Porto Rico 
Fed. 218. 

See also supra § 148. 

{a] Nonresidence in county.—(1) 
Where it affirmatively appears on the 
face of the bill that the respondent 
is sued out of the county of his 
residence, a demurrer is sufficient to 
raise the objection. Prickett vy. 
Prickett, 147 Ala. 494, 42 S 408. (2) 
But it is not a ground of demurrer 
that one of two defendants, alleged 
to be fraudulent confederates, does 
not reside in the county where the 
bil) is filed. Lawson y. Cunningham, 
21 Ga. 454. 

{b] Amount in controversy.—A 
bill is not demurrable because failing 
to show affirmatively that the 
amount in controversy, is within the 
jurisdiction. Kelly v. Wollner, 201 
Ala. 445, 78 S 823; George v. Rollins, 


176 Mich. 144, 142 NW 337; Bay 
City Bridge Co. v. Van Etten, 36 
Mich. 210. 

{c] The Tennessee statute, per- 


mitting a defendant by answer to 
rely on matters of demurrer, does 
not apply to a demurrer to the 
jurisdiction. Rankin: vy. Craft, 2 


Heisk. 711. 

46. Pucket v. Pucket, 174 Ala. 
315, 56 S 585. And see infra § 507; 
Abatement and Revival §§ 8, 13. 

47. 1 Daniell Ch. Pr. (5th Am. ed) 
p 551; Cooper Eq. Pl. p 124. 

48. Brown v. Brown, L. R. 7 Ea. 
185; Williams v. Baily, L. R. 2 Eq. 
731; Hunt v. Hunt, 4 De G. F. & J. 
221, 65 EngCh 221, 45 Reprint 1168; 
Wilson v. Wilson, 1H. Li. Cas. 538, 
9 Reprint 870; Evans y. Carrington, 
1 Johns. & H. 598, 70 Reprint 883; 
1 Daniell Ch. Pr. (5th Am. ed) p 553. 

49. Inskeep v. Hook, 8 Pa. Dist. 
241; 1 Daniell Ch. Pr. (5th Am. ed) 
p 552. 

50. Preston y. Wilson, 5 Hare 185, 
26 EngCh 185, 67 Reprint 879; Sax- 
ton) Vv. Davis, 18 Ves, Iroi2) 345 he~ 
print 245; Tarleton vy. Hornby, 1 Y. 


[§§ 462-465 


of frauds;*! another suit pending ;*? and former de- 


[§ 464] (2) Want of Jurisdiction.** A want of ju- 
risdiction apparent on the face of the bill is ground 
of demurrer,*® although this question may be raised 
by a plea in abatement.*® A demurrer will le when 
some other court, as for instance, a court of com- 
mon law,‘? of probate or divorce,** of admiralty,*® 
of bankruptey,®° of statutory jurisdiction,®* or some 
other court of equity,®°? has jurisdiction. 

(3) Want of Equity. Unless the bill 
presents a case of equitable cognizance and shows 
plaintiff to be entitled to the aid of a court of 
equity it is demurrable.** 
equity lies, however} only where taking all the alle- 
gations of the bill as established there would be no 


A demurrer for want of 


& C. Exch. 172, 160 Reprint 71; 1 
Daniell Ch. Pr. (5th Am. ed) p 553. 

51. Stevens v. Appleton, 23 F. Cas. 
No: 313,539.45 4.4 Cliff. — 2655) Brey. ebv- 
Demarest, 16 N. J. Eq. 236; Parry v. 
Owen, 3 Atk. 740, 26 Reprint 1224; 
Londonderry, ete, R. Co. v. Leish- 
man, 12 Beav. 423, 50 Reprint 1123; 
Smith v. Whitmore, 10 Jur. N. S&S. 
65; 1 Daniell Ch. Pr. (5th Am. ed) 
pp 553, 554. 

52. Mead v. Merritt, 2 Paige (N. 
Y.) 402; 1 Daniell Ch. Pr. (5th Am. 
ed) pp 554, 555: Story Eq. Pl. § 490. 

53. U. S.—Armstrong Cork Co. v. 
Merchants’ Refrigerating Co., 171 
Fed. 778 [mod on other grounds 184 
Fed. 199, 107 CCA 93]; Newman vy. 
Westcott, 29 Fed. 49; Gallagher v. 
Roberts, 9 F. Cas. No. 5,194, 1 Wash. 
Cr a320; 

Ark.—Rowe v. Allison, 87 Ark. 206, 
112 SW 395. 

Fla.—Murrell vy. Peterson, 57 Fla. 
480, 49 S 31; McClinton y. Chapin, 
54 Fla. 510, 45 S 35,-14 AnnCas 365; 
ey ee v. Edwards, 50 Fla. 495, 38 

Ga.—Taylor v. Buchan, 16 Ga. 541; 
Morel v. Houstoun, R. M. Charlit. 


284. 

Ill.—Buell vy. Kastor, 195 Ill. A. 
464; Smith v. Kastor, 195 Ill. A. 
458; State Bank v. Pope, 179 Ill. 


A. 282; American Pigment, etce., Co. 
v. Heitkamp, 158 Ill. A. 587; Vail v. 
Arkell, 43 Ill. A. 466 [aff 146 Ill. 
363, 34 NE 893]. 

Me.—Reed v. Johnson, 24 Me. 322. 

Md.—Reeder v. Lanahan, 111 Md. 
372, 74 A 575; Stinson v. Ellicott 
re ete}; Co. 2109) MGS VIDS eal 


N. J.—Middlesex Transp. Co. v. 
Pennsylvania R. Co., 82 N. J. Eq. 
550, 89 A 45; Redrow v. Sparks, 75 
N. J. Hq. 396, 72 A .442. 

N. Y.—Jackson v. New York, 34 
Misc. 380, 69 NYS 879 [rev on other 
See 62 App. Div. 46, 70 NYS 

Pa.—Maguire’s App.; 102 Pa. 120; 
Thompson v. Lodge, 10 Pa. Dist. 602. 

R. I.—Wilson y. Wilson, 25 R. I. 
446, 56 A 773. 

Wis.—Gale v. Cutler, 1 Pinn. 253. 
ep ag ae v. Wood, 6 Can. S. C. 

{a] Illustration—A bill which 
seeks to enforce a statutory obliga- 
tion in the nature of a guaranty of 
a debt, by compelling the payment 
of sums largely in excess of the 
amount necessary to satisfy that 
debt, is demurrable for want of 
equity. Miller vy. Willett, 70 N. J. 
Eq. 396, 62 A 178 [aff 71 N. J.. Eq. 
741, 65 A 981]. 

[b] Not cognizable by any court. 
—Where the subject matter of the 
bill is not cognizable by any court 
of justice, as where the matter is of 
a political nature, and is therefore 
more properly a subject for negotia- 
tion or treaty by the executive de- 
partment of the government, a de- 
murrer will lie. Foster vy. Neilson, 


s : 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 465-469] 
ground for a decree granting relief.*4 
ant cannot single out a portion of a bill as not 
presenting a matter of equitable cognizance and 
demur thereto, if the bill otherwise states a case 
for equitable relief and the portion objected to pre- 


sents a matter which equity, having acquired juris- 
diction for other purposes, would dispose of in order 


to render the remedy complete.®® 


rable for want of equity which invokes the power 


of the court to do a vain or useless 


shows that plaintiff does not come into court with 


clean hands.°* 


Adequate legal remedy. Unless it is otherwise 
provided by statute or rule of court,°* defendant 
may demur on the ground that plaintiff has an ade- 
But where the bill shows 
equity, the demurrer cannot be sustained unless the 
existence of an adequate legal remedy affirmatively 


quate remedy at law.®? 


appears from the bill.®° 
[§ 466] (4) Want of Title or 


2 Pet. (U. S.) 253, 7 L. ed. 415; Nabob 
of the Carnatic v. Hast India Co., 1 
Ves. Jr. 371, 30 Reprint 391. 


{c] In Alabama, where a bill -is 
without equity, it is subject to de- 
murrer testing its equity, under 


Code [1907] § 3121. Huntsville v. 
Madison County, 166 Ala. 389, 52 S 
326, 189 AmSR 45. 

54 U. S.—Burns v. Sitzell, 202 
Fed. 809; A. B. Dick Co. v. Fuller, 
198 Fed. 404; Pacific Live-Stock Co. 
v. Hanley, 98 Fed. 327. 

Fla.—Gainesville v. Phifer, 64 Fla. 
34, 59 S 194. 

Ill.—Marie M. E. Church v. Trinity 


Men aChurch,:;,253, Ill, 28.4 97 Nie 
262; Harris v. Cornell, 80 Ill. 54; 
Stow v. Russell, 36 Ill. 18. 
Mass.—Skolnick v. Greenburg, 230 
Mass. 359, 119 NE 792. 
Mich.—Union Banking Co. v. 
Truscott Boat Mfg. Co., 189 Mich. 


698, 155 NW 717. 

Miss.—Bell v. Clark, 71 Miss. 603, 
14 S 318. 

N. J.—Van Orden v. Van Orden, 
(Ch.) 41 A 671; Meyers v. Schuman, 
31 A 460. \ 

N. Y.—Bleeker v. Bingham, 3 Paige 
246. 

Pa.—Bradshaw v. Bradshaw, 9 Pa. 
Dist. 1. i 

[a] Particular relief—Where it 
is admitted that the bill presents a 
case of equitable cognizance and the 
sole question attempted to be pre- 
sented by the demurrer is as to the 
particular relief the court will grant, 
provided the facts are found in a 
particular way, the demurrer will be 
overruled, as this is a question to 
be determined on the final hearing. 
Strawberry Hill v. Chicago, etc., R. 
Co., 41 Fed. 568. ¢ 

‘[b] Want of equity and multi- 
fariousness.—A demurrer for want 
of equity and multifariousness is 
properly overruled when the_ bill 
states a case for equitable relief and 
it does not appear that defendant 
will be particularly injured by the 
multifariousness complained of. 
Storrs v. Wallace, 54 Mich. 112, 19 
NW 770. ; 

55. Elliott v. Kyle, 176 Ala. 167, 
BTS .7%52:. Champlin vy. Parish, 3 
BdweeCNabys) -/b8 1% See also supra 
§ 117 et seq. 

56. Jackson Lumber Co. vy. Bass, 
131° Ala.» 169, ,6k:.S, 271. See also 
supra § 141. 

57. Keller vy. Keller, 26 Pa. Co. 
445. But see Jahn y. Champagne 
Lumber Co., 147 Fed. 631 (holding 
that where an assignment which was 
the subject matter of the bill ex- 
pressed a consideration small in 
amount and “other sufficient and 
valuable consideration heretofore re- 
ceived,” the court was not justified 


in assuming that the consideration 
was so trifling and inadequate that! 


EQUITY 
So defend- 


[§ 467] (b) 


[§ 468] (5) 


A bill is demur- 
thing,®® or which 


[§ 469] (6) 


Interest—(a) Of 


the action should not be proceeded 
with, on the ground that complainant 
was not entitled to the aid of the 
court, but should be shown out of 
court as one speculating upon the 
infirmity of another, as there might 
have been, in fact, a consideration 
which the court would have consid- 
ered ample and adequate). 

Unclean hands generally see supra 
§§ 163-178. 

58. See statutory provisions and 
court rules; and supra § 148. 

Transfer to law side of court see 
supra § 148 text and note 75. 

59. See supra § 148 text and note 
65. See also supra § 404. 

[a] Repugnant stipulation.— 
Where with the demurrer was filed 
a stipulation, waiving objections on 
the ground that there was an ade- 
quate remedy at law, the stipulation 
was disregarded as repugnant to the 
demurrer. Richards v. Lake Shore, 
ete., R. Co., 124 Ill. 516, 16 NE 909 
[aff 25 Ill. A. 3441. 

60. See supra § 148. 

Federal equity rule 
§ 148 note 75 [a]. 

61. See supra § 311. 

62. See supra §§ 329, 330. 

63. See supra § 140 text and note 
82. 

64. Laches, limitations, and stale 
demands generally see supra §§ 211-— 
PaO he 

65. Deloraine v. Brown, 3 Bro. 
Ch. 633, 29 Reprint 739; 1 Daniell 
Ch. Pr. (6th Am. ed) p 559. 

66. See Limitations of Actions [25 
Cye 1396]. 

67. U. S.—Metropolitan Nat. Bank 
v. St. Louis Dispatch Co., 149 U. S. 
436, 138 SCt 944, 37 L. ed. 799; Bryan 
v. Kales, 1384 U.-S. 126,10 .SCt 435, 
33 L. ed. 829; Speidel v. Henrici, 120 
WEESeUS Clee 8 CW 6105)/ 80 La vedna Guise 
Wollensak v. Reiher, 115 U. S. 96, 
5 SCt 1137, 29 L. ed. 350; Lansdale v. 
Smith)-106 Wy S:) 391, LSet 3505 27 
L. ed. 219; Mercantile Nat. Bank v. 
Carpenter, 101 , U.S. .567, ).25; 1.» ed. 
815; Brown vy. Buena Vista County, 
95 U. S. 157, 24 L. ed. 422; Maxwell 
v. Kennedy, 8 How. 210, 12 L. ed. 
1051; Robinson vy. Mutual Reserve 
L: Ins. Co., 175 Fed. 629; Thurmond 
v. Chesapeake, ete, R. Co., 140 Fed. 
697, 72 CCA 191; Nichols v. Southern 
Oregon Co., 135 Fed. 232; Hendryx v. 
Perkins, 114 Fed. 801, 52 CCA 435 
[certiorari den 187 U. S. 643, 23 SCt 
848, 47 L. ed. 346]; Nash v. Ingalls, 
101 Fed. 645, 41 CCA 545 [aff 79 Fed. 
510]; Hubbard vy. Manhattan Trust 
Co., 87 Fed. 51, 30 CCA 520; Merrill 
v. Monticello, 66 Fed. 165; Hinchman 
v. Kelley, 54 Fed. 63, 4 CCA 189; 
Naddo v. Bardon, 51 Fed. 4938, 2 CCA 
335; Galbes v. Girard, 46 Fed. 500; 
De Estrada y. San Felipe Land, 
ete., Co., 46 Fed. 280; Van Vleet v. 
Sledge, 45 Fed. 743; McCabe v. 


see supra 
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Plaintiff. Want of title or interest on the part of 
plaintiff in or to the relief sought apparent on the 
face of the bill is ground for demurrer.** 


Of Defendant. Want of interest 


or liability on the part of a defendant apparent on 
the face of the bill is ground for demurrer.®? 


Triviality of Subject Matter, A 


bill which shows on its fave that the subject matter 
of the suit is beneath the dignity of the court, or, 
in other words, too trivial to justify the resort to 
equity, is demurrable.® ; 


Limitations and Laches.°* Al- 


though the objection of lapse of time was not for- 
merly considered as a proper ground for demurrer,®* 
it is now well settled that the statute of limitations 
may be taken advantage of by demurrer,®® and also, 
according to the great weight of authority, the 
analogous objection of laches or staleness when it 
appears on the face of the bill,®7 and no sufficient 


Mathews, 40 Fed. 338 [aff 155 U. S. 
560," 15." SEL. 190, 39" sl) Sed: te 2 5c 
Horsford v. Gudger, 35 Fed. 388 [rev 
on stipulation 136 U. S. 639, 10 SCt 
1069, 34 L. ed. 556]; Wollensak v. 
Sargent, 33 Fed. 840; Jones v. Slau- 


son, 33 Fed. 632; St. Louis, etce., R. 
Co. .v.. Terre. Haute, ete, R. Co.; 
33 Fed. 440 [aff 145° U. S: 393; 


12 SCt 953, 36 L. ed. 748]; Fellows 
v. Hyman, 33 Fed. 313; Thompson vy. 
Pheenix Ins. Co., 25 Fed. 296 [rev 
on other grounds 136 U. S. 287, 10 
SCt 1019, 34 L. ed. 408]; Davidson v. 
Pheenix Ins. Co., 7 F. Cas. No. 3,607, 
4 Sawy. 594. 

Ala.—Veitch v. Woodward Iron Co., 
200 Ala. 358, 76 S 124; Woodlawn 
Realty, etc., Co. v. Hawkins, 186 Ala. 
234, 65 S 183; Gayle v. Pennington, 
185 Ala. 53, 64 S 572; Snodgrass v. 
Snodgrass, 176 Ala. 276, 58 S 201; 
Fowler v. Alabama Iron, etc., Co., 164 
Ala. 414, 51 S 393; Winn v. Fitz- 
water, 151 Ala. 171, 44 S 97; Johnson 
v. Oldham, 40 S 213; Cole v. Bir- 
mingham Union R. Co., 143 Ala. 427, 
39 S 403; Scruggs v. Decatur Min- 
eral, etc.,. Co.,. 86, Ala. 173, 5 S 440; 
Bercy v. Lavretta, 63 Ala. 374; Green- 
lees v. Greenlees, 62 Ala. 330. 

Cal.—Marsh y. Lott, 156 Cal. 643, 
105 P 968; Wadleigh v. Phelps, 149 
Cal. 627, 87 P 93; Kleinclaus v. Du- 
tard, 147 Cal. 245, 81 P 516; Sublette 
v. Tinney, 9 Cal. 423; Superior Cali- 
fornia Fruit Land Co. v. Grossman, 
32 Cal. A. 357, 162 P 1046; Elliott v. 
Clark. 5eCals A. 83289" BV4b5. 
fy Seema ekg v. Martin, (Ch.) 74 A 

D. C.—Landram v. Jordan, 25 App. 
291; Columbian University v. Taylor, 
25 App. 124; McGee v. Welch, 18 App. 
177; Van Hook v. Frey, 13 App. 543; 
Cammack v. Carpenter, 3 App. 219. 

Fla.—Woodbridge v.:Thrasher, 70 
Fla. 467, 70 S 440; Johnson vy. Mc- 
Kinnon, 45 Fla. 388, 34 S 272. 

Ga.._Caldwell v. Montgomery, 8 
Ga. 106. 

I1].—Wandschneider v Wandschnei- 
der, 282 Ill. 286, 118 NE 486; Woodall 
v. Peden, 274 Ill. 301, 113 NE 608; 
Bayley v. Nichols, 263 Ill. 116, 104 
NE 1054; Clary v. Schaack, 253 Ill. 
471, 97 NE 1070; ‘Peterson vy. Man- 
hattansi. Ins) Coj244. 11173295" ‘95 
NE 466, 18 AnnCas 96 [rev on other 
grounds 115 Ill. A. 421]; Delaney v. 
O’Connor, 234 Ill. 546,85 NE 226 
{aff 138 Ill. A. 866]; Schnell v. Rock 
Island, 2382 Ill. 89, 88 NE 462, 14 
LRANS 874; Evans vy. Woodsworth, 
213 Ill. 404, 72 NE 1082; Kerfoot v. 
Billings, 160 Ill. 568, 48 NE 804; 
Walkeriiv. Roy,, iL Wil. sib hmod 
School Trustees v. Wright, 12 Ill. 
432]; Furlong y. Riley, 103 Ill. 628; 
Ilett v. Collins, 103 Ill. 74; Williams 
v. Rhodes, 81 Ill. 571; Hall v. Fuller- 
ton, 69 Ill. ‘448; Henry County v. 
Winnebago Swamp Drain. Co., 52. Ill. 
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reasons are set forth in the bill excusing the same.®$ 
According to some authorities, however, the appli- | 
eation of the rule seems limited to cases where the | 


299: McKechney y. Chicago, 194 Il. 
A. 539; Osborne v. Morgan, 171 Il. 


A. 549: Gray v. Hayhurst, 157 ll. A.| 


488; Wieczorek v. Adamski, 114 Ml. 
A. 161; Parmelee vy. Price, 105 Til. A. 
271 [aff 208 Ml. 544, T0 NE 725]. 

Ind.—HoHinger y. Reeme, 138 Ind. 
363, 36 NE 1114, 46 AmSR 402, 24 
LRA 46. 

Iowa.—Pierson’ v. David, 1 Iowa 23. 
See also Salinger v. McAllister, 165 


Towa 508, 524, 146 NW 8 (where it is | 


said: “This [laches] is a mixed ques- 
tion of law and fact, and not asarule 
determinable upon demurrer, unless 
it be reasonably apparent that the 
delay was without any excuse, and 
that it was in some way prejudicial 
to defendants’). % 

Kan—Leavenworth y. Douglass, 59 
Kan. 416, 53 P 123. 

Md.—Sinclair v. Auxiliary Realty 
Co., 99 Md. 223, 57 A 664. 

Mass.—Stewart v. Joyce, 201 Mass. 
301, 87 NE 613; Turners Falls Fire 
Dist. v. Millers Falls Water Supply 
Dist., 189 Mass. 263, 75 NE 630; Te- 
trault v. Fournier, 187 Mass. 58, T2 
NE 351; Snow v. Boston Blank Book 
Mfg. Co., 153 Mass. 456, 26 NE 1116; 
Fogg v. Price, 145 Mass. 513, 14 NE 
741; Williams v. Hart, 116 Mass. 513; 
Plymouth y. Russell: Mills, 7 Allen 
438. ne 

Mich.—Parkinson vy. Parkinson, 177 
Mich. $36, 143 NW 4; Baent v. Ken- 
nicutt, 57 Mich. 268, 23 NW 8@8; Day 
v. Cole, 56 Mich. 294, 22 NW 811; 
Campau y. Chene, 1 Mich. 400; Mc- 
Lean vy. Barton, Harr. 279. 

Miss.—Smith vy. Jassen, 105 Miss. 
227, 62 S 172. d 

Nebr.—Hawley v. Jahnel, T6 Nebr. 
134, 106 NW 459; Hawley v. Neilson, 
76 Nebr. 132, 106 NW 459; Hawley_v. 
Barry; 76 Nebr. 131, 106 NW 459; 
Hawley v. Pound, 76 Nebr. 130, 106 
Nw 458; Hawley y. Von Lanken, 75 
Nebr. 597, 106 NW 456. 

N. J.—Holzer v. Thomas, 69 N. J. 
Bq. 515, 61 A 154; Le Gendre v. 
Byrnes, 44 N. J. Eq. 372, 14 A 621; 
Dringer v. Jewett, 43 N. J. Eq. 701, 
13 A 664; Olden v. Hubbard, 34 N. J. 
Eq. 85; Hoxsey v. Midland R. Co., 
$3 Ne Jig. 129. : q : 

Oh.—Williams y. Cincinnati First 
Presb. Soe., 1 Oh. St. 478: 2 

Or.—Wilson vy. Wilson, 41 Or. 459, 


69 P 923. 

Pa—wWesthaeffer vy. Lebanon, etc., 
PE tse GS ee OS) BO, A kits 
Montgomery's Est., 3 Brewst. 306. 


Porto Rico.—Ortiz de Rodriguez Vv. 
Vivoni, 1 Porto Rico Fed. 487; Civi- 
danes v. Deford, 1 Porto Rico Fed. 
3 tafe Sd 


'R. ¥.—Taylor v. Slater, 
104, 41 A 1001. 


Tenn.—McClung y. Sneed, 3 Head 


218. > - 

W. Va.—Harris v. Michael, 70 W. 
Va. 356, 73 SE 934; Holsberry Vv. 
Harris, 56 W. Va. 320, 49 SE 404; 


Iron Co., 
Whittaker  v. 
Impr. Co., 34 W. 
Jackson v. Hull, 

Eng.—Rolfe v. 
S. 606; Dossee v. 
Indian App. 4, 19 
den v. Annesley, 2 
{erit Deloraine v. 
Ch. 633, 29 Reprint 
Reeves, 4 Ves. Jr. 466, 31 Reprint 239. 

And see supra § 211. 

“The law seems to be quite well 
settled that where it is clearly ap- 
parent upon the face of a bill that 


21 W. Va. 601. 
Gregory, § 
Mookerjee, T Moore 


& Lef. 607 
Bro. 


Sch. 
Browne, 3 


the complainants therein have slept | 


so long upon their rights as to be 


Reprint 211; Hoven-| 


739]: Hardy v.| 


EQUITY 


guilty of laches in the assertion of 
them, 
may be raised and determined upon 
}@ general demurrer for want of 
equity in the bill.” 
d3 Fla. 940, 953, 43 S 586. 

“The rule is now well settled, that 
|} if the case stated in a bill is prima 
facie within the bar of the statute 
of limitations, or offensive to the pe- 
| culiar rules which a court of equity 


adopts for the discouragement of 
|} stale demands, objection on that 
ground may be taken by demurrer; 


| the defendant will not be put to plea, 

or compelled to make special defense 
by answer.”’ Shorter vy. Smith, 56 Ala. 
208, 209. 

[a] Gross laches.—It is only in 
eases where a bill on its face shows 
gross laches that the defense of laches 
ean be set up by way of demurrer. 
Corbett’s Est., 10 Pa. Dist. 59. 

{b] Presumption of payment.— 
(1) A bill seeking the enforcement 
of a demand, as to which the pre- 
Sumption of payment has arisen from 
lapse of time, is demurrable (Olden 
v. Hubbard, 34 N. J. Eq. 85; Bird v. 
Inslee, 23 N.- J. Eq. 363; Jarvis v. 
Martin, 45 W. Va. 347, 31 SE 957), 
(2) unless it sets up facts and cir- 
; 
’ 
: 


cumstances sufficient to rebut this 
presumption (Jarvis Vv. Martin, 
supra). (3) But it has been held 


that a demurrer will not lie; that 
payment must be pleaded or set up 
by answer, as a fact, and lapse of 
time relied upor as evidence in sup- 
port of the plea or answer. Fellers 
v. Lee, 2 Barb. (N. Y.) 488; Austin 
v. Tompkins, 5 N. Y. Super. 22; Hen- 
derson v. Henderson, 3 Den. (N. Y.) 
314; McDowl vy. Charles, 6 Johns. Ch. 
(CN. Y.) 132; Livingston v. Living- 
ston, 4 Johns. Ch. (N. Y.) 287; Den- 
ston v. Morris, 2 Edw. (N.-Y.) 37. 
{c] Adverse possession—A case 
does not fall within the operation of 
this rule, if- the suit is for the re- 
covery of property, real or personal, 
unless it is apparent, on the face of 
the bill, that for the period pre- 
seribed as a bar to corresponding 
legal remedies there has been a p6s- 
session hostile to the title complain- 
ants assert. Shorter v. Smith, 56 Ala. 
208, 
{d] 
defense of laches 
either by a general (Wollensak v. 
Reiher, 115 U. S. 96,°5 SCt 1137, -39 
L. ed. 350; King v. Dekel, 53 Fla. 940, 
43 S 586; Johnson vy. McKinnon, 45 
Fla. 388, 34 S 272; Clary v. Schaack, 
253 Ill. 471, 97 NE 1070; Kerfoot v. 
Billings, 160 Ill. 563, 43 NE 804; 
McKechney v. Chicago, 194 Ilh A. 
539), (2) or special (Clary v. Schaack, 
Billings, 
Chicago, 


Nature of demurrer.—(1) The 
may be raised 


supra; Kerfoot v. 
McKechney 
murrer. 
fe] Adoption of another's de- 
murrer.— W here a defendant, by most 
general terms, adopted the grounds 
of demurrer of another defendant, 
} that adoption does not entitle him 
}to rely upon the waiver of the bar 
}of the statute of limitations which 


supra; 


¥. supra) de- 


|} Ellis v. Vandergrift, 173 Ala. 142, 
155 S 781. 
{f] This defense imures only to 


the benefit of the party setting it 
up, and therefore where there are 
several defendants, some of whom 
|make no defense, the bill should not 
| be dismissed as to all on a demurrer 
by part of them only. Solomon v. 


|} Solemon, S1 Ala. 505, 1 S 82. 


; 68 U. S—wWollensak y. Reiher, 
}115 U.S. 96, 5° SCt 1137, 29 E.-ed. 
} 350; Nash v. Ingalls, 101 Fed. 645, 


} 41 CCA 545 [aff T9 Fed. 510]. 
D. C—MeGee vy. Welch, 18 
{ 17T. 


App. 


For later cases, developments and changes in the law see cumulative Annotations, same -title, page and note number, % 


King vy. Dekle, | 


! 


bill shows the expiration of the analogous period 
of limitation.*® And aceording to others the defense 
of laches cannot be interposed by demurrer.*® 


Tlii—Clary v. Schaack, 253 Ill. 471, 


that such question of laches 97 NE 1070; Kerfoot vy. Billings, 1€0 


Il. 563, 43 NE 804. 

Md.—Wilson yv. Willis, 131 Md. 47, 
101 A 694. 

Mass.—Stewart v. Joyce, 201 Mass. 
301, 87 NE 613. 

Eng.—Sherrington v. Smith, 2 Bro. 
P. C. 62, 1 Reprint 793; Hovenden vy. 
Annesley, 2 Sch. & Lef. 607. 

[a] Question of law.—Where de- 
lay appearing on the face of the bill 
is not explained by special circum- 
stances showing it to be reasonable, 
the question of laches is one of law 
arising on the face of the bill and 
available as a defense upon a gen- 
eral demurrer. Wollensak vy. Reiher, 


—s U. S. 96,5 SCt 1137, 29-L. ed 
350. 
(b] Ignorance of rights.—Laches 


will not be considered upon demurrer 
where it is alleged that plaintiff was 
ignorant of the matters constituting 
the foundation of his right, and that 
as soon as he discovered them he 
took the necessary steps to assert it. 
Ulman vy. Iaeger, 67 Fed. 989. 

[ce] Sufficiency of excuse.—If ex- 
ecuses are alleged their sufficiency 
may be questioned by demurrer. 
Bayley v. Nichols, 263 Til. 116, 104 
NE 1054; Coryell v. Klehm, 157 TL 
462, 41 NE 864. 

69. Beekman vy. Hudson River 
West Shore R. Co., 35 Fed. 3; Sprague 
v. Rhodes, 4 R. I. 301, 309; Cuth- 
bert v. Creasy, 6 Madd. 189, 56 Re- 
es But see cases infra notes 
75, T7. 

“The existence or absence of laches 
or acquiestence [are] inferences of 
fact from facts of which time con- 
stitutes but one element. Such in- 
ferences of fact, as we have fre- 
quently stated, we have no right to 
draw upon demurrer, unless they are 
also inferences of law; and _ this 
holds, whether they are sought to be 
drawn from time, or any other fact 
stated in the bill. When, indeed, it 
appears from the bill, that the time 
during which the plaintiff has slept 
upon his wrongs bars his remedy in 
equity, as, for Instance, twenty years 
in analogy to the legal limitation in 
ease of real rights or specialties, or 
six years in case of matters of sim- 
ple contract, then it is true, that 
time, like any other bar to relief 
apparent. on the bill, may be taken 
advantage of by demurrer.” Sprague 
v. Rhodes, supra. 

70. Price v: Immel, 48 Colo. 163, 
109 P 41;. Allen y. Blanche Gold 
Min. Co., 46 Colo. 199, 102 P 1072; 
Ballard v. Golob, 34 Colo. 417, 83 P 
376;- Fairplay v. Park County, 29 
Colo. 57, 67 P 152; French v. Wood- 
ruff, 25 Colo. 339, 54 P 1015; Berry 
v. French, 24 Colo. A. 519, 135 P 985; 
Ogilvy Irr., etc., Co. vy. Insinger, 19 
Colo. A. 380,° 75 P §-598:  Bulk- 
ley v. Bulkley, 2 Day (Conn.) 363; 
Collins _v. Barre, 91 Vt. 343, "101 
3; Wilder v. Wilder, 82 Vt. 128, 
72 A 203; Gleason vy. Carpenter, 74 
Vt. 399, 52 A 966; Drake v. Wild, 65 
Vt. 611, 27_A 427; Kimball v. Ives, 
17 Vt. 430; Payne v. Hathaway, 3 Vt. 
212. Amd see Marsh v. Marsh, 78 Vt. 
399, 403, 63 A 159 (where it is said: 
“Tf the defence of staleness can be 
interposed by demurrer, it can be 
only when the objection appears on 
the face of the bill’). 

{a] Reason for rule.—‘“The proper 
method to raise the question of 
laches is by pleading it, and not by 
demurrer, for the reason that the 
party against whom such a defence 
is suggested should have full and 
ample opportunity to explain the rea- 
sons for such delay as may have 
occurred.” Price vy. Immel, 48 Colo. 
163, 169, 109 P 941. 
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§§ 469-476] 


Where laches does not appear upon the face of the 
bill this defense cannot be taken by demurrer, but 
must be raised by plea or answer.”1 Where the 
question of laches can better be determined at the 
hearing on the merits, the court may refuse to dis- 
pose of it upon demurrer.72 A demurrer for laches 
will not be sustained unless the bill clearly and dis- 
tinetly,’° and without the aid of inferences,’ par- 
ticularly where the suit is brought within a time 
short of the statutory period, discloses this de- 
fense and fails to allege valid exeuses for the laches 
thus appearing.*® Where a suit is brought within 
the time fixed by the analogous statute of limita- 
tions, in order for a demurrer to be sustained, laches 
must appear on the face of the bill from cireum- 
stances other than lapse of time only;*7 the defense 
of laches will not be sustained upon a demurrer 
when the bill distinctly charges fraud and it appears 
that plaintiff has instituted his proceeding within 
a reasonable time after his discovery of the fraud.*8 
The waiver or withdrawal of a demurrer based upon 
laches is not a waiver of the defense of laches.” 

Under the federal equity rules the objection of 
laches, when appearing upon the face of the bill, 
may be raised by a motion to dismiss, which is 
equivalent to a demurrer.®° | 

[§ 470] (7) Multifariousness. A demurrer will 
lie for multifariousness and is generally the only 
remedy available to defendant therefor.®+ 

[§ 471] (8) Objections Relating to Parties or 
Process. A demurrer will le where the bill shows 
on its face that it is defective by reason of either 
a nonjoinder ®? or a misjoinder ** of parties. But 
objections in regard to process are seldom, if ever, 
of a nature appropriate for a demurrer.*+ 


{[b] In New York the rule is that) A 876. 
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[§ 472] (9) Statute of Frauds. If an agree- 
ment, which must be in writing in order to comply 
with the statute of frauds, appears from the face 
of the bill to be a parol agreement only, and no 
sufficient grounds are alleged to take it out of the 
statute, defendant may demur, but where an agree- 
ment within the scope of the statute of frauds is 
set up in the bill, without alleging whether or not it 
is in writing, an objection on this ground should be 
taken by plea or answer and not by demurrer,** 

[§ 473} (10) Former Decree.** If a bill shows 
distinctly that a decree has been rendered in a for- 
mer suit between the parties with regard to the same 
subject matter, which it seeks to relitigate, a demur- 
rer will lie,8? whether the later bill is inconsistent 
with that decree ®* or merely unnecessary because 
full relief could be had under the former deeree.’® 
In the latter case, however, the bill is not demurra- 
ble, unless it discloses that the relief already had ex- 
tends to the entire case made.®® Where the bill sets 
up matter in avoidance of the former decree, a de- 
murrer will not lie.9 

[§ 474] (11) Another Suit Pending.®2 Where 
the bill shows that a prior suit is pending between 
the same parties for the same cause, a demurrer 
will lie.% 

[§ 475] (12) Prematureness. A demurrer will 
lie to a bill which appears on its face to have been 
filed prematurely, before plaintiff became entitled 
to enforce his right. 

[§ 476] (18) Fraud. General demurrers are not 
looked upon with favor when interposed to bills 
charging fraud.®® If the fraud is well charged so 
as to make a case for equitable relief, a demurrer 
will not be sustained.°® The allegations of fraud 


85. See Frauds, Statute of [20 


laches or staleness of claim should 
be set up by plea or answer, and can 
seldom, if ever, be taken advantage 
of by demurrer. Sage v. Culver, 147 
NYYR? 2415.48 SNEi13 3 o1Zebleys iv. 
Farmers’ Loan, -ete., Co., 139 N. Y. 
461, 34 NE 1067; Mt. Morris v. King, 
77 Hun 18, 28 NYS 281; Fellers v. 
Lee, 2 Barb. 488; McDowl v. Charles, 
6 Johns. Ch. 132; Denston vy. Morris, 
2 Edw. 37 [aff 3 ChSent 29]. 

71. Boynton v. Haggart, 120 Fed. 
819, 57 CCA 3801 [certiorari den "191 
U. S. 573, 24 SCt 845, 48 L. ed. 307]; 
Hogan v. Scott, 186 Ala. 310, 65 S 
209; .Grand Lodge, K. P., etc., ‘v. 
Grand Lodge K. P., 174 Ala. 395, 56 
S 963; Scruggs v. Decatur Mineral, 
etc., Co., 86 Ala. 173, 5 S 440; Nimmo 
v..Stewart,. 21- Ala? “682; King’ v. 
Dekle, 53 Fla. 940, 43 S 586; Bayley 
vy. Nichols, 263 Ill. 116, 104 NE 1054; 
Porter v. Armour, 241 Ill. 145, 89 NE 
°356: Schnell v. Rock Island, 232 Ill. 
89, 83 NE 462, 14 LRANS 874; Spald- 
ing v. Macomb, etc., R. Co., 225 Ill. 
585, 80 NE 327; Coryell v. Klehm, 


157 Ill. 462, 41 NE 864; Wieczorek v. 


_Adamski, 114 Ill. A. 161. 

72. London Guarantee, etc., Co. v. 
Bell Tel. Co., 171 Fed. 278; Beekman 
vy. Hudson River R. Co., 35 Fed. 3; 
Matthews v. Headley Chocolate Co., 
130 Md. 523, 100 A 645; Chapin v. 
Citizens’ Tel. Co., 196 Mich. 331, 162 
NW 958; Peo. v. Detroit, etc., R. Co., 
169. Mich. 72, 135 NW 87; Peo. v. 
Michigan Cent. R. Co., 145 Mich. 140, 
108 NW 1772; Pennsylvania R. Co. v. 
Reading Paper Mills, 149 Pa. 18, 24 
A 205; Venango County v. Penn. 
Bridge Co., 14 Pa. Dist. 221; Goode 
vy. Queen’s Run Fire Brick Co., 32 Pa. 
Co. 419. 

73, Brush Electric Co. v. Ball 
Electric Light Co., 43 Fed. 899; Mur- 
rell v. Peterson, 57.Fla. 480, 49 S 
31; King v. Dekle, 53 Fla. 940, 43 S 
586; Hoxsey v. New Jersey Midland 
Ry iGo... So UN« Jo Wg. 119; “Warren Vv. 
Providence Fool Co., 19 R. I. 360, 33 


74. Bower v. Stein, 177 Fed. 673, 
101 CCA 299 [aff 165 Fed. 232]. 

75. Jones v. Slauson, 33 Fed. 632, 
636; Sheldon v. Keokuk Northern 
Line Packet Co., 8 Fed. 769, 773, 10 
Biss. 470. 

“Tf the doctrine of laches or apse 
of time can ever be asked in a suit 
as to which there is a statute of lim- 
itations prescribing the period within 
which such suit may be commenced, 
a demurrer, insisting upon lapse of 
time short of the statutory period, 
should not be sustained, unless the 
bill upon its face, without resorting 
to inferences, makes a clear case of 
unreasonable delay, upon the parts 
of the complainants.” Sheldon v. 
Keokuk Northern Line Packet Co., 
supra [quot in part Jones y. Slau- 
son, supra]. 

76. Bower v. Stein, 177 Fed. 673, 
101 CCA 299; Woodlawn Realty, etc., 
Co. v. Hawkins, 186 Ala. 234, 65 S 
183; Murrell v. Peterson, 57 Fla. 480, 
49 S 31; Newberger v. Wells, 51 W. 
Va. 624, 42 SE 625; Jarvis v. Martin, 
45 W. Va. 347, 31 SE 957. 

77. Sabre v. United Tract.,. etc., 
Co., 156 Fed. 79; Ortiz de, Rodriguez 
vy. Vivoni, 1 Porto Rico Fed. 487. 


78. McGee v. Welch, 18 App. (D. 
CL: 
79. Snow v. Boston Blank Book 


Co., 153 Mass. 456, 26 NE 1116 (this 
amounts merely to saying that de- 
fendant will present his defense of 
laches upon all the facts of the case, 
instead of presenting it simply upon 
the facts set forth in the bill). 

gO. Alexander vy. Fidelity Trust 


Co., | 215 eds 27919 irevs, one “other 
grounds 243 Fed. 162, 156 CCA 28]. 
81. See supra § 452. See also 


supra §§ 329, 330. 

82. See supra § 312-316. 

83. See supra §§ 329, 330. 

84. See supra § 372 text and notes 
61-62%. 

Procedure as to defective process 
see Process [32 Cye 524 et seq]. 


Cye 312 et seq]. 

86. See Judgments [23 Cye 1524]. 

87. Davoue vy. Fanning, 4 Johns. 
Ch. (N. Y.) 199. See also Tinker v. 
Babcock, 204 Ill. 571, 68 NE 445 [aff 
107 Ill. A. 78] (a demurrer is prop- 
erly sustained where it appears that 
the subject matter of the suit is 
pending on appeal from a former de- 


‘eree in chancery fixing plaintiff's lia- 


bility and denying him relief). 
88. Davis v. Hall, 57 N. C. 403. 
89. Brooks v. Gibbons, 4 Paige 
GN. Ys 374. 
90. Allis v. Stowell, 15 Fed. 242. 
91. |) White sv.,, U.S... Bank; '6 .Oh:; 
528 Ferguson) ; v.\.: Miller, 5 5.4\-Oh, 
459 
92. See generally Abatement and 
Revival §§ 38-166. 
93. See Abatement and Revival 


> 


94. Butts v. Genung, 5 Paige (N. 
Y.) 254; Haskell v. Waties, 19 S. C. 
Eq. 8; Sarter vy. Gordon, 11 S. C.. Eq. 


121. 

Jahn v. Champagne Lumber 
Co., 147 Fed. 631; Johnston vy. For- 
syth Mercantile, 127 Fed. 845; Rambo 
v. Rambo, 4 S. C. Eq. 251. 

96. Norwich Union F. Ins. Co. v. 
Standard Drug Co., 117 Miss. 429, 78 
S 353; Stovall v. Northern Bank, 13 
Miss. 17; Niles v. Anderson, 6 Miss. 
365; Ross v. Vertner, Freem. (Miss.) 
587; Carter v. Longworth, 4 Oh. 384; 
Cox v. National Coal, etc., Co., 61 W. 
Va. 291, 56 SE 494; Chrislip v. Teter, 
43 W. Va. 356, 27 SE 288. See also 
Maull vy. Campbell, 69 Fla. 541, 68 S 
760 (even though the allegations as 
to fraud are somewhat elusive a de- 
murrer may be overruled in order to 
get the facts more fully developed); 
Reed Fertilizer Co. v. Thomas, 97 
Tenn. 478, 37 SW 220 (where facts 
are charged which would, if true, 
render the conveyance fraudulent in 
fact, the bill should not be dismissed 
upon demurrer, but should be heard 
upen proof). 
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must be answered *’ and defendant may then demur 
as to other grounds of relief, disconnected from the 
fraud.®® In such ease, if the demurrer is sustained, 
the parts of the bill demurred to, unless amendment 
is allowed, will be dismissed and the issue fought 
out on the relief prayed on the ground of fraud.®® 
If, however, the facts alleged are insufficient to con- 
stitute fraud,’ or if they do not entitle plaintiff to 
any relief,? a demurrer is proper. . 

[§ 477] c¢. Defects in Form or Frame of Bill. 
Unless otherwise provided by statute or rule of 
evurt,®? objections to the form of the bill must gen- 
erally be taken by demurrer.* Defects which may 
be so objected to are such as the failure in the in- 
troduction to state the places of abode of the par- 
ties;> want of a prayer for process;° failure to state 
the names of defendants against whom process is 
prayed, in the prayer for process,’ or in the intro- 
ductory part, when required by rule of court;® fail- 
ure to allege facts positively, where positiveness is 
required;® want of certainty or particularity;?° in- 
consistency and repugnancy;!! the want of an offer 
to do equity when this is required;* setting up al- 
ternative causes of action, unless each alternative 
states a cause of action;'® failure to offer to waive 
penalties or forfeiture where plaintiff is in a situa- 
tion to make such waiver;!* the want of an oath to 
the bill in cases where one is required;'® or failure 
of counsel to sign the bill.1® A demurrer will lie 
for formal defects in the prayer of the bill.17 And 
a bill which prays for no specific relief but asks for 
general relief ounly,!® or one which is without a 
prayer for general relief and asks only for particu- 


97. Foster-Eddy v. Baker, 192 Fed. 
624; Burnley v. Jeffersonville, 4. F. 


EQUITY 


WN. J.—-Redrow v. Sparks, 75 N. J. 
Eq. 396, 72 A 442. 


*« 


[§§ 476-477 


lar relief not warranted by its allegations,’® is de- 
murrable. But it is not ground for demurrer that a 
bill improperly prays for incidental relief,?° or con- 
tains a superfiuous prayer for relief,?+ or contains 
in addition to a proper. prayer for relief a prayer 
for further and unwarranted relief.2? If any equity 
appears from the allegations of the bill, defects, if 
any, in the prayer do not render the bill open to. 
attack by demurrer.?* Although the special prayer 
of a bill is inapt, demurrer will not lie where ap- 
propriate relief may be given under the general 
prayer,?* and a bill containing a general prayer for 
relief is good as against demurrer if the facts show 
that plaintiff is entitled to some relief, and the 
question whether the relief asked against defendant 
is so broad as to affect a third party cannot be 
raised by demurrer.*> A bill is not subject to de- 
murrer for improperly waiving an answer under 
oath;?° or because there has been irregularity in 
filing it without leave of court,?7 or because of il- 
legibility,?® the proper remedy in such cases being 
by motion to strike from the files.29 The leaving 
of blanks not relating to matters of substance,°° 
the presence of surplusage *! or irrelevant matter,>? 
or the fact that the bill does not allege plaintiff’s 
age, unless infancy appears on the face of the bill,** 
is not ground for demurrer. A bill on behalf of the 
state, signed by counsel other than the attorney- 
general, is not demurrable for lack of disclosure on 
its face of authority or direction from him to file 
the same. Such an objection must be raised by a 
motion to dismiss or plea in abatement.*4 


in equity, on demurrer, is not con- 
sidered a part of the bill, nor can 


Cas. No. 2,181, 3 McLean 336; Schley 
v. Dixson, 24 Ga. 2738, 71 AmD HZ"; 
Miller v. Saunders, 17 Ga. 92); Nor- 
wich Union F. Ins. Co. v. Standard 


Drug Co., 117 Miss. 429, 78 S 353; 
Merchants’, etc., Bank v. Dent, 102 
Miss. 455, 59 S 805;' Shearer’ v. 
Shearer, 50 Miss. 113; Hamilton v. 
Lockhart, 41 Miss. 460; Rollins v. 
Thompson, 21 Miss. 522; Walker v. 
Gilbert, 15 Miss. 456; Smith v. 


Loomis, 5 N. J. Eq. 60. 

{a] If the allegations are too 
general, the remedy is to resort 
through motion or answer for more 
specific allegations. Foster-Eddy v. 
Baker, 192 Fed. 624. 

98. Norwich Union F. Ins. Co. v. 
Standard Drug Co., 117 Miss. 429, 78 
S 353; Hentz v. Delta Bank, 76 Miss. 
429, 24 S 902. 

99. Hentz v. Delta Bank, 76 Miss. 
429, 24 S 902: 

1. Norwich Union F. Ins. Co. v. 
Standard Drug Co., 117 Miss. 429, 
78 S 358; Bell v. Henderson, 7 Miss. 
311; Billingsley v. Menear, 44 W. Va. 
651, 30 SE 61. See supra § 412. 

2. Norwich Union F. Ins. Co. v. 
Standard Drug Co., 117 Miss. 429, 
78 S 853; Hanson v. Field, 41 Miss. 
712; Hamilton yv. Lockhart, 41 Miss. 


460; Box v. Stanford, 21 Miss. 93, 
51 AmD 142. 
3. See statutory provisions and 


court rules; 
Mad. 370, 33 A 722; Fitzgerald v. Cum- 
mings, 1 Lea (Tenn.) 232. 

4. U. S.—Newman v. Moody, 19 
Fed. 858; Pelham v. Edelmeyer, 15 
Fed. 262, 21 Blatchf. 188. 

Fla.—Gordon v. Clarke, 10 Fla. 179. 

Tll.—Kuchenbeiser v. Beckert, 41 
Til. 172; Dupuy v. Gibson, 36 Ill. 197; 
Doran v. Graham, 195 Ill. A. 65. 

Iowa.—Moore v. Pierson, 6 Iowa 
279, 71 AmD 409. 

Miss.—Whitney v. Cotten, 53 Miss. 
689. 

Mo.—Sayer v. Devore, 99 Mo. 487, 


13 SW 201. 


and Chew v. Glenn, 82} 


N. Y.—Van Cleef v. Sickels, 2 Edw. 
392. But see McElwain v. Willis, 3 
Paige 505 (merely formal objections 
must be made by demurrer or in- 
sisted on in the answer). 

Tenn.—Long vy. Page, 10 Humphr. 
“ree Randall y. Payne, 1 Tenn. Ch. 

Eng.—York v. Stapleton, 2 Atk. 
136, 26 Reprint 486. 


5. See supra § 395. 
6. See supra § 402. 
7. See supra § 402. See also supra 


§ 310. 

8. See supra § 395. 

9. See supra §§ 408, 410, 411. 

10. Provisional Municipality v. 
Lenman, 57 Fed. 324, 6 CCA 349; 
Chicago, etc., R. Co. v. Pullman Pal- 
ace-Car Co., 50 Fed. 24; Falls Village 
Water Power Co. v. Tibbetts, 31 Conn. 
165; Brooks v. Turner, 62 Ga. 164; 
Cadillac Automobile Co. v. Boynton, 
142 Ill. A. 381; Coon vy. Holtz, 139 
Td.) Aw 4728 Salisbury Wei Miller, 14 
Mich. 160. See also supra §§ 404, 405. 

[a] Motion to make more definite. 
—In some jurisdictions, where a 
complaint in chancery is not suffi- 
ciently specific, that defect should be 
met by motion to make more definite 
and certain, instead of by demurrer. 
Ford vy. Collison, (Ark.) 193 SW 531; 
eee v. State, 114 Miss. 713, 75. S 


11. See supra § 426. 

Repugnancy between bill and ex- 
hibits see supra § 424. 

12. See supra § 421. 

13. See supra § 426. 

14. Gove v. Pettis, 
ON... Y.)1' 403.82) EDaniellt Chi; Pry 
Am. ed) p 562. 

15. See supra § 378. 

16. See supra § 375. 

17. Kuchenbeiser v. Berkert, 41 
Ill. 172; Tantum y. Campbell, 83 N. 
J. Eq. 361, 91 A 120. But see Kung 
Ching Chong v. Wing Chong, 2 Canal 
Zone 25, 28 (“Where the common law 
is practiced, the prayer of the bill 


4 Sandf. Ch. 
(5th 


the demurrer be carried to the prayer, 
totes wrongful the same may 
e"?): 

18. Norton v. Hixon, 25 Ill. 439, 79 
AmD 338. But see Wilson v. Plutus 
Min. Co., 174 Fed. 317, 98 CCA 189 
(the absence from a bill in equity 
of a prayer for the special relief, to 
which complainant supposes himself 
entitled, will not sustain a dismissal 
upon a demurrer which does not 
specify that defect, where the bill 
states a good cause of action and 
contains a prayer for general re- 


lief). 
Loggie v. Chandler, 95 Me. 


19. 

220, 49 A 1059. 

20. Walsh v. King, 74 Mich. 350, 
41 NW 1080; Payne v. Berry, 3 Tenn. 
Ch. 154, 

21. Carter v. Samuel Hano Co., 
72 N. B. 549, 58 A 248. 

22. anvils v. Wilks, 176 Ala. 151, 


Phifer vy. Abbott, 73 Fla. 402, 
74 S 488. . 
2 ae Skidmore vy. Stewart, (Ala.) 75. 

25, A. B. Dick .Co:<v., Fuller, 198 
Fed. 404. 

‘ 26. Heath v. Erie R. Co., 11 F. Cas. 
No. 6,306, 8 Blatehf. 347; Springfield 
Co, v. Ely, 44 Fla. 319, 32 S 892. 

[a] Motion to strike out the 
waiver is the remedy. Springfield Co. 
v. Ely, 44 Fla. 319, 32 S 892. 

27. Orvis v. Cole, 14 Tll. A. 283. 


28. Downer vy. Staines, 4 Wis. 372,. 
5 Wis. 159. 

29. Orvis v.-GCcole, 14 Ill. A. 283; 
Downer v. ‘Staines, 4 Wis. 3872, 5. 
Wis. 159. 

30. U.S. Fidelity, etc., Co. v. Pitt- 
man, 1283 Ala. 602, 62 S 784; Mc 


Kenzie v. Baldridge,, 49 Ala. 564. 


31. See supra § 4 
32. See supra § 387, 
83. See supra § 395. 


34. State v. Ehrlick, 65 W. Va.. 
700, 64 SH 935, 23 LRANS 691. 
Authority of attorney to appear; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.,. 


a 


§§ 478-481] | 


[$ 478] d. Demurrers to Discovery.2> A de- 
murrer to discovery will not lie unless the impro- 
priety of discovery appears on the face of the bill.2¢ 

[§ 479] 5. Form of Demurrer—a. In General. 
A demurrer should be properly entitled, to indicate 
its character.** Then comes a formal protestation 
against the truth of the bill,?% and if the demurrer 
is partial a designation of the portion of the bill 
demurred to.*® The grounds of the demurrer are 
then stated, and the demurrer closes with a formal 
conclusion, averring in general terms ‘‘divers other 
errors and defects’’ and praying judgment whether 
defendant should make further answer.t? <A de- 
murrer must be signed by counsel,*t and must, in 
some jurisdictions, be supported by a certificate or 


affidavit that it is well taken and is not interposed 


for delay.*? A demurrer which is not in proper 
form, nor verified nor certified as required by rule 
of court, may be disregarded,*? 

[§ 480] b. Stating Grounds. It is not sufficient 
for defendant to state merely that he demurs to the 


how questioned see Attorney and |by the demurrer. 
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bill, but he must state the grounds upon which he 
demurs.** For some purposes it is sufficient, how- 
ever, to state the grounds in very broad and gen- 
eral terms, while in others they must be stated with 
particularity.*? This gives rise to a classification of 
demurrers as general or special.4¢ The demurrer 
will be allowed if any one of the grounds is good.47 
If the several grounds of demurrer go to the whole 
bill, it will be treated as one demurrer; and if one. 
of the grounds is sufficient, an order will be drawn 
up as upon a complete allowance of the demurrer.*® 

[§ 481] ¢, General Demurrers. A general de- 
murrer goes only to the substance of the bill, and 
not to matters of form,*® and in general terms as- 
signs as ground of demurrer that the bill contains 
no matter of equity whereon the court can give 
plaintiff relief.°° Demurrers which depart from the 
ordinary formula, but use language having a sim- 
ilar scope, are often treated as general demurrers.5? 
Demurrers, although termed special demurrers by 
demurrant, are general demurrers where they go to 


Swinley v. Force, 


Client §§ 130-137. 

35. See also Discovery §§ 30, 31. 

36. Bliss v. Parks, 175 Mass. 539, 
56 NE 566; Larter v. Canfield, 59 N. 
J. Eq. 461, 45 A 616. 

37. Barton Suit Eq. p 106; 1 Dan- 
jell Ch. Pr. (6th Am. ed) p 585. See 
Bruen vy. Bruen, 4 Edw. (N. Y.) 640. 

fa] A demurrer to an amended 
bill may be so styled; it is not nec- 
essary to style it a demurrer to the 
original and amended bill. Smith v. 
Bryon, 3 Madd. 428, 56 Reprint 562. 

38. Taylor v. Holmes, 14 Fed. 498 
{aff 127 U.' Si 489, 8) SCt 1192, 32 
Lived, 179]; Atwill’ v.AFerrett? 258. 
Cas. No. 640, 2 Blatchf. 39; McCarter 
v. United New Jersey R., etce., Co., 


75 N. J.. Eq, 158, 71 A. 291 [rev on, 


other grounds 76 .N. J. Eq. 323, 74 A 
315]; 1 Daniell Ch. Pr. (6th Am. 
ed) p 585; Mitford Eq. Pl. p 173; 
Story Eq. Pl. § 452. 

[a] Without effect on admissions. 
—This clause has no effect in limit- 
ing admissions as to facts properly 
alleged. Taylor’ v. Holmes, 14 Fed. 


498 [aff 127 U. S. 489, 8 SCt 1192, | 


32 L. ed. 179]; Hake v. Stermer, 15 
YorkLegRec (Pa.) 123. 

[b] Demurrer too broad not cured 
by.—A formal protestation accom- 
panying a demurrer does not avoid 
the force of the rule that a general 
demurrer to the whole bill must be 
overruled if any independent part of 
the bill is sufficient. Atwill v. Fer- 
rett, 2 F. Cas. No. 640, 2 Blatchf. 
39) 

39. 2 Daniell Ch. Pr. p 69. 

40. Cooper Eq. Pl. p 118; 1 Dan- 
jell Ch. Pr. (6th Am. ed) p 589; Story 
iq. Pl. § 7455. 

Form of conclusion 
Suit Eq. p 106. 

41. See supra § 375. 

42. See supra § 380. 

43. American Steel, etc., Co. -v. 
Wire Drawers’, etc., Unions Nos. 1 & 

d. 598. ’ 
2 as. SC CehkONaEH vy. Smith, 6 Conn. 
421. 

ak ee Stet ae 43 

ich. 269, : 

MS. J.—Swinley v. Force, Tiss iNav. 
Eq. 52, 78 A 249 (required by court 
BS) cheese nook v. Watson, 27 Pa. 
Co. 399 (required by court rule). 

Eng.—Duffield v. Greaves, Cary 87, 
21 Reprint 47; 2 streak Cie dPr. pei; 

itford Hq. Pl. p : 

Ara the object of specifications 
of causes of demurrer to a bill in 
equity is to notify | complainant 
of the point raised against the case 


see Barton 


Hamilton, 


made by the bill, and the test of the iN 
i 


sufficiency of the specifications 
whether they exhibit the objections 
to the bill whieh are intended to be 
presented ta the court for argument 


' Frost, 


‘Mich. 294, 22 


78 N. J.. Eq. 52, 78 A 249. 

[b] Stating several grounds.—De- 
fendant may assign as many grounds 
of demurrer as he pleases, either to 
the whole bill or to different parts 
thereof; but it is essential that each 
ground be set out separately. Brien 


iv. Buttorff, 2 Tenn. Ch. 523; Barber 


v. Barber, 5 Jur. N. S. 1197; 1 Daniell 
Ch. Pr. (6th Am. ed) p 589. 

[c] Misstatement of effect of bill. 
—A. ground of demurrer which lis 
based upon a misstatement of the 


,effect of the bill will be overruled. 


Larter v. Canfield, 59 N. J. Eq. 461, 
45 A 616. 

45. 2 Daniel Ch. Pr. p 71. 

46. See infra §§ 481, 482. 

47. Crow v. Florence Ice, etc., Co., 
143 Ala. 541, 39 S 401; McCarter v. 
United New Jersey R., etec., Co., 76 
N. J. Eq. 328, 74 A 315; Jones vy. 
3 Madd. 1, 56 Reprint 410; 
Wellesley v. Wellesley, 4 Myl. & C. 


1554, 18 HngCh 554, 41 Reprint 213; 


Harrison v. Hogg, 2 Ves. Jr. 323, 30 


; Reprint 654. 


48. Weilesley v. Wellesley, 4 Myl. 
& C. 554, 18 EngCh 554, 41 Reprint 
prea Daniell Ch. Pr. (6th Am, ed) 
2 49. U. S.—Puetz vy. Bransford, 31 
Fed. 458; Taylor vy. Holmes, 14 Fed. 
498 [aff 127 U. S. 489, 8 SCt 1192, 32 
L. ed. 179]; Nicholas v. Murray, 18 
F. Cas. No. 10,223, 5 Sawy. 320. 

Colo.—Stephens v. Parvin, 33 Colo. 
60, 78 P 688. 

Fla.—McCoy v. Boley, 21 Fla. 803. 

Ga.—Eagan v. Conway, 115 Ga. 
130, 41 SE 493; James y. Atlanta 
St. R. Co, 90 Gar'695, 116 SE 642; 
Printup v. Rome Land Co., 90 Ga. 
180, 15 SE 764; Reese v. Reese, 89 
Ga. 645, 15 SE 846; Hughes v. Hughes, 
12 Ga. 173. 

Ill.—Kimball Co. v. Polakow, 268 
Ill. 344, 109 NE 313. 

Iowa.—Hoskins v. Hattenback, 14 
Iowa 314. 

Mass.—Billings v. Mann, 156 Mass. 
203, 30 NE 1136. 

Mich.—Daschke v. Schellenberg, 124 
Mich. 16, 82 NW 665; Day v. Cole, 56 
NW 811; Cochrane y. 
Adams, 50 Mich. 16, 14 NW 681. _ 

Miss.—Fearn y. Shirley, 31 Miss. 
301, 64 AmD 575. 

N, J.—Wilson v. Hill, 46 N. J. Eq. 
367, 19 A 1097; Boon v. Pierpont, 28 
N. J. Eq. 7; Miller v. Jamison, 24 
N. J. Eq. 41; Marsh v. Marsh, 16 


N. J. Eq. 391, 84 AmD 164. ‘ 
N. Y.—Beach v. Beach, 11 Paige 
161. 
N. C.—Harrington v. McLean, 62 


LGyy25 8. 

Vt.—Stewart v. Flint, 57 Vt. 216. 
W..<Va.—Corrothers v. Sargent, 20 
Ww. Va. 351. : 
[a] Equities of the bill.—A gen- 


eral demurrer has the effect only of 
turning the inquiry upon the equi- 
ties of the bill. Wellborn v. Tiller, 
10 Ala. 305. 

[b]| Where a general and a spe- 
cial demurrer are filed, no question 
as to the form of the bill can be 
raised other than the special grounds 
mentioned, but any objection that 
goes to the substance may be urged 
under the general demurrer. Smith vy, 
Adcock, 209 Ill. A. 277. 

{c] In Alabama (1) “since the 
Code of 1907, the general demurrer, 
previously prohibited by statute, per- 
forms ihe office of testing the equity 
of the bill. It goes to the substance 
of the bill, and defects of form will 
not be considered under it. Obijec- 
tions to form must be made specially, 
and must point out the defect with 
reasonable certainty and directness.” 
McDuffie v. Lynchburg Shoe Co., 178 
Ala. 268, 271, 59 S 567. (2)., As to 
practice prior to this statute see 
Wallace v. Markstein, 147 Ala, 262, 
40 S 201; Crow v. Florence Ice, ete., 
Co., 143 Ala. 541, 39 S 401; Pate v. 
Hinson, 104 Ala. 599, 16 S 527; Hum- 
phreys v. Burieson, 72 Ala. 1; Plant- 
ers’, ete, Mut. Ins. Co. v. Selma 
Sav. Bank, 63 Ala. 585; Alabama 
Warehouse Co. vy. Jones, 62 Ala. 550; 
Lesslie v. Richardson, 60 Ala. 563; 
Tubb v. Fort, 58 Ala, 277; Beebe v. 
Morris, 56 Ala. 525; McGuire vy. Van 
Pelt, 55 Ala. 344; Erwin y. Reese, 54 


Ala. 589; Hart v. Clark, 54 Ala. 
490; Chambers v. Wright, 52 Ala. 
444. See also infra § 482. 

50. Griffing v. Gibb, 2 Black (U. 


S.) 519, 17 L. ed. 353% Cochrane (yv. 
Adams, 50 Mich. 16, 14 NW 681; 
Boardman y. Keystone Standard 
Watch Case Co., 8 LarncLRev (Pa.) 
25; Barton Suit Eq. p 108. 

51. Norwich Union F. Ins. Co. v. 
Standard Drug Co., 117 Miss. 429, 
78 S 353. And see cases infra this 
note. 

{a] Dlustrations.—(1) As where a 
demurrer states several special rea- 
sons going to the general equity of 
the bill. Ideal Clothing Co. v. Hazle, 
126 Mich, 262, 85 NW 735; Golden vy. 
Goode, 76 Miss. 400, 24 S 905. (2) A 
demurrer is general when it chal- 
lenges the jurisdiction of the court 
over the persons of defendant and 
also over the subject matter. Hentz 
As adie Bank, 76 Miss. 429, 24 S 
902. 

[b] A speaking demurrer has been 
treated as a general demurrer. Bur- 
roughs School y. Horry County, 62 
Sir Gs pO Set Oo: a oioe 

[c] Under the codes (1) a demur- 
rer on the ground that the facts 
stated are not sufficient to consti- 
tute a cause of action is good in 
form. Stokes v. Sprague, 110 Iowa 
89, 81 NW 195; Howland y. Kenosha 
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the whole bill and submit reasons claimed to be in 
bar of any recovery.°? Where there are general and 
special grounds of demurrer, the demurrer will be 


treated as a general demurrer.®* 


When proper.** A general demurrer for want of 
equity is good only where the bill fails to state any 
sufficient ground whatever for equitable relief.°° If 
such a case is stated the demurrer must be over- 
ruled, however imperfect the manner of the state- 
To sustain the demurrer the court 
must be satisfied that no discovery or proof properly 
called for by the bill can make the subject matter 


ment may be.°® 


County, 19 Wis. 247. (2) Such a de- 
murrer is unkncwn to chancery prac- 
tice and is at most nothing more 
than the general demurrer for want 
of equity. Nicholas v. Murray, 18 F. 


Cas. No. 10,223, 5 Sawy. 320. (3) 
Vague statements, not following the 
prescribed form, are disregarded. 


Bristol v. New England R. Co., 70 
Conn. 305, 39 A 235, 40 LRA 470; 
Martin v. Martin. 74 Ind. 207. 

52. Norwich Union F. Ins. Co. v. 
Standard Drug Co., 117 Miss. 429, 78 
S 353. 

58. Catts v. Tampa, Ri Go., 
(Fla.) 79 S 168. 

54. See also Pleading [31 Cyc 288 
et seq]. 

55. U.S.—General Inv. Co. v. Lake 
Shore, ete, R. Co., 250 Fed. 160, 
162 CCA 296; Tensas Basin Levee 
Dist. Comrs. v. Tensas Delta Land 
Co., 204 Fed. 736, 123 CCA 40; Maeder 
v. Buffalo Wild West Co., 132 Fed. 
280; Edwards v. Bay State Gas Co., 
91 Fed. 946. 

Ala.—Shannon v. Long, 180 Ala. 
128, 60 S 273; Birmingham v. Coff- 
man, 173 Ala. ae 55 S 500, AnnCas 
1914A 887; Nelson vy. Wadsworth, 171 
Ala. 603, 55 8 120; McMahon yv. Mc- 
Mahon, 170 Ala. 338, 54 S 165; Bres- 
ler v. Bloom, 147 Ala. 504, 41 iS 1010; 
Cronk vy. Cronk, 142 Ala. 214, 37 8 
828. 

Fla.—Woodbridge v. Thrasher, 70 
Fla. 467, 70 S 440; Vance v. Jackson- 
ville Réalty, ete., Co., 69 Fila. 33, 
67 S 636; Boyd Vv. Gosser, 68 Fla. 
$95, 67 S 89; Crosby v. Andrews, 61 
Fla. 554, 55 's 57, AnnCas1913A 420; 
La Fayette Land Co. v. Caswell, 59 
Fla, 544, 52 S 140, 138 AmSR 166; 
Futch v. Adams, 47 Fla. 257, 36 
S 575; Orlando y. Equitable Blde., 
etc., Assoc., 33 S 986; Louisville, etc., 
R. Co. v. Gibson, 43 Fla. 315, 31 s 


Ga.—Harden vy. Miller, Dudl. 120. 

Tll.—Wormley v. Wormley, 207 I1l. 
411, 69 NE 865; Westcott v. Wicks, 72 
Tl). 524; Elliott v. Northern Trust 
Co., 178 Tl: A. 439; Gray v. Blooming- 
ton, ete pre Co. 120 Ill, A. 159. 

Mich.--Shaw  v. Chase, 77 Mich. 
436, 43 NW 883. 

Minn.—Smith vy. Jordan, 13 Minn. 
264, 97 AmD 232. 

N. J.—Scott v. Carter, (Ch.) 76 A 
1056; Clark v. Van Cleef, 75 N. J. Eq. 
152, 71 A 260; Safford v. Barber, 7+ 
N, aE Bq. 352, 710 A 371; Cole v. Cole, 
69 N. J. Eg. By 59 A 895. 

W. Va. —Allen v. South Penn Coal 
Co., 58 W. Va. 197, 52 SH 454; Miller 
v. Hare, 43 W. Va. 647, 28 SE 722. 

See also infra § 490 

fa] Prayer too broad.—The mere 
fact that a bill prays for more kinds 
of relief than may be properly grant- 
ed is no ground for sustaining a gen- 
eral demurrer .to the bill and dis- 
missing it for want of equity. 
Huguley v. Hamburg, 191 Ill. A. 
PAN PAE 

{b] ‘Transfer to law side.—HIf a 
party in his bill fails to show that 
he is entitled to the specific relief 
which he asks, yet if he shows a 
right to any relief, even in a court 
of law, a demurrer to the bill should 
not be sustained as to the whole 
claim, but the case transferred to the 
common-law docket. Foster v. Wat- 


etes 


230. 


EQUITY 


demurrers.®? 


[§ 482] d. 


son, 16 B. Mon. (Ky.) 377 (under 
statute). And see infra § 819. 

[ec] If either aspect of a bill in 
the alternative has equity a general 
demurrer should not be sustained. 
pei v. Macke, 200 Ala. 260, 76 S 


{d] In Georgia a general demurrer 
to an equitable petition raises the 
question whether plaintiff is entitled 
to the relief called for by the prayers 
of the same. Copeland v. Cheney, 116 
Ga. 685, 43 SE 59. 

56. Shannon vy. Long, 180 Ala, 128, 
60 S 273; Nelson v. Wadsworth, 171 
Ala, 603, 55 S 120; Johns v. Bow- 
den, 68 Fla. 32, 66 S 155; Smith v. 
Adcock, 209 Ill, A. 277; Elliott v. 
Northern Trust Co., 178 Ill. A. 439; 
Watson v. Wagner, 202 Mich. 397, 
168 NW 428; Rcbinson vy. Kunkleman, 
117 Mich, 198, 75 NW 451; Merrifield 
v. Ingersoll, 61 Mich. 4, 27 NW 714. 

“Mere technical defects in the 
statement of the case, which might 
be cured by amendment if specially 
pointed out, will be overlooked on 
general demurrer, and the court will 
examine the bill only so far as to 
see that the substance of a good case 
is set out, even though it be inarti- 
ficially, or with technical faults and 
deficiencies.” Day vy. Cole, 56 Mich. 
294, 22 NW 811. 

“Though the allegations of a bill 
of complaint be abstract and general 
and largely in the nature of as- 
serted conciusions, yet if under the 
allegations a case entitling the com- 
plainant to relief as prayed can be 
made by appropriate and _ sufficient 
evidence, a general demurrer to the 
bill of complaint should be over- 
ruled.” Johns v. Bowden, 68 Fla, 32, 
33, 66 S 155 [quot Phifer v. Abbott, 
73 Fla, 402, 74 S 488]. 

[a] Rule applied.—A bill to re- 
cover on a contract to make a will, 
which otherwise discloses a good 
cause of action, is not subject to 
general demurrer because the con- 


tract is averred to be parol, while 

from the bill the actual contract 

appears to be in writing. Elliott v. 

Northern Trust Co.,'178 Ill. A. 439. 
57, Ala.—Shannon vy. Long, 180 

Ala. 128, 60 S 278. 

ak C.—Pleasants v. Fay, 13 App. 
Hawaii.—Sorenson y. U. S., 3 Ha- 


waii Fed. 291. 


Ill.—Seymour v. Woodstock, ete., 


Tract. Co., 281 Ill: 84 117 NE 729 
[rev on other grounds 204 Ill. A. 
142]; Cohen vy. Segal, 253 Ill. 34, 
97 NE 222. 


Miss.—Morton v. Granada Male, 
ete.; Academies, 16 Miss. 773. 

N. Y.—Ernst v. Elmira Municipal 
Impr. Co., 24 Mise. 538, 54 NYS 
eRe Le Roy v. Veeder, 1 Johns. Cas. 
417, 

R. I—Sprague v. Rhodes, 4 R. I. 


301. 

58. N. J.—Middlesex Transp. Co. 
v. Pennsylvania R. Co., 82 N. J. Eq. 
ey 89 A 45; Vail v. Central R. Cos 

N. J. Eq! 466. 

at Y.—Standard Fashion Co. v. 
Siegel-Cooper, Co,, 157, N. Y. 60/251 
NE 408, 68 AmSR 749, 48 LRA 854 
[aff 22 Misc. 624, 50 NYS 1056], 44 
App. Div. 121, 60 NYS 739. 

R. I.—Sprague v. Rhodes, 4 R. I. 


Special Demurrers. 
murrer particularly pointing out the grounds on 
which it proceeds must be resorted to in order to 
reach any formal defect,°° such as the failure to 


[§§ 481-482 


» 


of the suit a proper case for equitable relief,>” that 
taking the charges in the bill to be true, it would 
certainly be dismissed on the hearing.®* In some ju- 
risdictions there are statutes or rules requiring in 
all cases a specification of the grounds of demurrer, 
and in whole or in part abolishing the use of general 


A special de- 


301; Dike v. Greene, 4 R. I. 285. 

Tenn.—Brien y. Buttorff, 2 Tenn. 
Ch. 523, 

W. Va.—Tavenner v. Barrett, 21 
W. Va, 656. 

Eng.—Brooke v. Hewitt, 3 Ves. 
Jr. 258, 30 Reprint 997. 

59. See statutory provisions and 
rules of court; and Peoples’ Sav. 
Bank v. McKay, 173 Mich. 236, 138 
NW 1055; Schaub v. Welded-Barrel 
Co., 130 Mich. 606, 90 NW 335; Ideal 
Clothing Co. vy. Hazle, 126 Mich. 262, 
85 NW 735; Roak v. Richards, 21 Pa. 
Dist. 995; Hancock v. Watson, 11. Pa. 
Dist. 698; Fitzgerald v. Cummings, 
1 Lea (Tenn.) 232; Finley v. Mc- 
Cormick, 6 Heisk. (Tenn.) 392; Mc- 
Caleb v. Crichfield, 5 Heisk. (Tenn.) 
288; Chesney v. Rodgers, 1 Heisk. 
(Tenn.) 239; Kirkman vy. Snodgrass, 
8 Head (Tenn.) 370. 

[a]. In Maryland, an assignment 
as a ground of demurrer, that plain- 
tiff has not.stated such a case as 
entitles him to any relief in equity, 
sufficiently complies with the rule 
which requires every demurrer to 
state the special grounds upon which 
it is based. Reeder v. Lanahan, 111 
Md. 372, 74:A 575: 

[b] In New Jersey (1) before the 
Chancery Act of 1915 abolishing de- 
murrers, it was required by rule of 
court that every demurrer, whether 
general or specific, should state the 
particular grounds of the demurrer. 
See Maeder v. Buffalo Bill’s Wild 
West Co., 132 Fed. 280; Simpson v. 
Bockius, 77 N. J. Eq. 339, 78 A. 758; 
McCarter v. United New Jersey R., 
ete, Co., Lon NT. adqel ses) TiAl 291 
[rev on other grounds sub nom. 
Board of Comrs. v. United New Jer- 
sey -R,, ete., (Cor, 749 N: (Jian aes, 
74 A 315]; Knikel v. Spitz, 74 N. J. 
Eq. 581, 70 A 992; Safford v. Barber, 
74. N. J. Eq. 352, 70 A 37L; Demarest 
v. Terhune, 62 N. J. Eq. 6638,.50 A 
664; Goldengay v. Smith, 62 N. J. 
Inq. 354, 50 A 456; Parker vy. Stevens, 
61 N. di Eq. rags, 47 A 573; Larter v. 
Canfield. 59 N. ae Eq. 461, 45 A 616; 
Waidron v. Bishop, 58 N. J. Eq. 583, 
43 A 1098 [aff 56 N. J. Eq. 484, 40 A 
447]; Essex Paper Co.» v. Greacen, 
45 N. J. Eq. 504, 19 A 466. (2) 
Under the former rule. providing for 
a motion to strike, analogous to a 
demurrer, the nature of the objec- 
tions must have heen pointed out 
specifically. See Beam y. Paterson 
Safe Deposit, ‘etes, Cou, :81N. Jara. 


38, 88 A379 [aff 81 °N. J, Ba..195, 
86 A 369]; Morristown v. Somerset 
County, “(Ni J. Chi), #83 A: 17.8; 

60. U. S.—Hanlon v. Primrose, 56 
Fed. 600. 

Ala.—Wallace vy. Markstein, 147 
Ala. 262, 40 S 201. 

Tl.— Bucks v. Strawn, 182 Ill. A. 
644, 645 [cit Cyc]. : 

Iowa. —Hoskins y, Hattenback, 14 
Iowa 314. 

Me.—Trask v. Chase, 107 Me. 137, 
77 A 698; Laughton v. Harden, 68 
Me. 208. 

Mich.—Glidden y. Norvell} 44 Mich. 
202, 6 NW 195. 

N. J.—Marsh v. Marsh, 16 N. J. 
Eq. 391, 84 AmD 164. 

N. C.—Harrington v. McLean, 62 
NiviG@ie2 58; 

Wags —Stewart v. Flint,.57 Vt. 216. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


? 
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name defendant in the prayer for process,®! or in- 
troduction,®? suing on behalf of plaintiff and oth- 
ers instead of for plaintiff alone,®* the improper 
framing of the bill to obtain the relief prayed,°* 
multifariousness,®> or in general, any defects read- 
A special demurrer 
must also be resorted to, where facts are stated suf- 
ficient to call for relief, in order to attack the state- 
ment of such facts for want of certainty,®? or in- 
‘ A demurrer for nonjoinder of par- 
ties must generally be special,®® but one for mis- 
joinder may usually be general.” Great care should 
be taken to point out the precise defect, wherever 
In some jurisdictions, 
as the result of statutory provisions, special demur- 
rers have been in effect abolished.7” 
Demurrers Ore Tenus.”? 
of requiring the grounds of demurrer to be accurate- 
ly stated is moderated in practice by permitting a 
defendant, who has on record a demurrer sufficient 
in form, to point out and argue on the hearing 
grounds of demurrer in addition to those formally 
his is called demurring ore tenus.75 


ily curable by amendment.®® 


consistency.®§ 


a special ground is stated.“ 


[§ 483] e. 


assigned.74 

On a demurrer to a bill for want of equity, defend- 
61. Boon v. Pierpont, 28 N. J. 

ie bs 


McCoy vy. Boley, 21 Fla. 803. 
63. Parish v. N. 
607. 

64. Proctor v. 
393, 70 NW 1028. 

65. See supra § 452. 

66. Flood v. Templeton, 152 Cal. 
148, 92 P 78, 18 LRANS 579; Bucks 
v. Strawn, 182 Ill. A. 644; Fearn v. 
Shirley, 31 Miss. 301, 66 AmD 575; 


38 €. 
112 Mich. 


Sloan, 


Plumer, 


eeees v. Whitlock, 3 Edw. (N. Y.) 
446. 
[a] MIllustration.—Where the ob- 


jection to a bill is that there are 
blanks therein as to dates, this should 
be specifically pointed out and an op- 
portunity afforded plaintiff to amend 
by filling in the blanks. Watson y. 
Byrd, 53 Miss. 480. 

67. U.S.—Pacific Live-Stock Co. v. 
Hanley, 98 Fed. 327; WHinstein v. 
Schnebly, 89 Fed. 540. 


Mich.—Farwell v. Johnston, 34 
Mich. 342. 
Minn.—Chouteau v. Rice, 1 Minn. 


106. 

N. J.—Wilson v. Hill, 46 N. J. Eq. 
367, 19°-A 1097. 

Pa.—Brady v. Standard Loan As- 
soc., 14 WklyNC 419. 


Wis'—Farmers’ L. & T. Co. v. 
Fisher, 17 Wis. 114. 
68. Falor v. Doubet, 164 Ill. A. 


'* 433: Murrell v. Jones, 40 Miss, 565; 


Brady v. Standard Lean Assoc., 14 
WklyNC (Pa.) 419. 

69. See supra §§ 314, 316. 

70. See supra § 330. 

71. Ashurst v. Peck, 101 Ala. 499, 
14 S 541; Murphy v. Penniman, 
Md. 452, 66 A 282, 121 AmSR 583. 

{a] MTllustration.—A demurrer to 
a bill, on the ground that it combines 
matters triable by a court of equity 
with those triable at law, should 
specify what is alleged to be only 
triable at law. Murphy v. Penniman, 
105 Md. 452, 66 A 282, 121 AmSR 
583. 

72. See statutory provisions; and 
Dunn y. Dunn, 26 Gratt. (67 Va.) 
291: Cook v. Dorsey, 38 W. Va. 196, 


18 SE 468. 

73. See also Pleading [31 Cyc 
309]. 

74. U.S.—Post v Beacon Vacuum 
Pump, etc., Co., 89 Fed. 1, 32 CCA 
151 


Ga.—McDermott vy. Blois, R. M. 


| Charlit. 281. 


Mich.—Burk v. Muskegon Mach., 
etc., Co., 98 Mich. 614, 57 NW 804. 

N. J.—Acton v. Schultz, 69 N, J. 
Eq. 6, 59 A 876. 

N. Y.—Brinkerhoff v. Brown, 6 
Johns. Ch. 139; Robinson vy. Smith, 3 
Paige 22t, 24-AmD 212. 


EQUITY 


substanee.*6 


ord.®° 
new cause. 


The rigor 


cable.’ 


N. C.—Vanhorn vy. Duckworth, 42 
NeweiCre2617 
55 Vit. 


Ef ey ee v. 

Eng.—Wake v. Parker, 2 Keen 59, 
15 EngCh 59, 48 Reprint 551; Crouch 
v. Hickin, 1 Keen 385, 15 EngCh 385, 
48 Reprint 355; Tourton v. Flowers, 
3 P. Wms. 369, 24 Reprint 1105; 
Pitts v. Short, 17 Ves. Jr. 213, 34 Re- 
print 82 

“Where a demurrer is put in to 
the whole bill for causes assigned 
on the record, if those causes are 


Belden, 


overruled the defendant will be al- 


lowed to assign other causes of de- 
murrer, ore tenus, at the argument.” 
Barrett v. Doughty, 25 N. J. Hq. 379, 
38 


0. 

[a] Equitable estoppel.—Federal 
courts may consider the defense of 
equitable estoppel when assigned 
ore tenus under a general demurrer, 
and even sua sponte. Post v. Beacon 
Vacuum Pump, ete., Co., 89 Fed. 1, 32 
CGA 151. 


75. 1 Daniell Ch. Pr. (6th Am. ed) 
589. 
® 76. Law v. Ware, 238 Ill. 360, 87 


NE 308; Barrett v. Doughty, 25 N. J. 
Eq. 379; Stillwell v. McNeely, 2 N. 
J. Eq. 305; Hastings y. Belden, 55 
Vt. 273; Pratt v. Keith, 10 Jur. N. S. 
305. 

[a] Rule applied.—Where a gen- 
eral demurrer fails defendant may 
demur ore tenus: (1) For want of 
parties. Johnes v. Outwater, 55 N. 
J. Eq. 398, 36 A 483; Stillwell v. 
McNeely, 2 N. J. Eq. 305. See also 
supra § 215. (2) For _ misjoinder. 
Barrett v. Doughty, 25 N. J. Eq. 379; 
Hastings vy. Belden, 55 Vt. 273. (3) 
For want of jurisdiction of parties 
or subject matter, Wetherell_ v. 
Eberle, 123 Ill. 666, 14 NE 675, 5 
AmSR 574; Heitkamp v. American 
Pigment, ete., Co., 158 Ill. A. 587; 
Barber v. Barber, 5 Jur. N. S. 1197. 
(4) Because the suit was brought by 
a married woman in her own name 
instead of by next friend. Van Or- 
den v. Van Orden, (N. J. Ch.) 41 A 


671; Garlick v. Strong, 3 Paige (N. 
Y.) 440. ; 

77. Hook vy. Dorman, 1 Sim. & St. 
227, 1 HEngCh 227, 57 Reprint 92; 


Durdant v. Redman, 1 Vern. Ch. 78, 
23 Reprint 324; Wright v. Winnipeg, 
3 Man. 349; Smith v. Doyle, 4 Ont. 
A. 471. See also Hoff v. Olson, 101 
Wis. 118, 76 NW 1121, 70 AmSR _ 903 
[overr Stein yv. Benedict, 83 Wis. 
603, 53 NW 891, and dist Avery Vv. 
Ryan, 74 Wis. 591, 483 NW 317; Kil- 
bourn Lodge vy. Kilbourn, 74 Wis. 
452, 48- NW 168; Denner v. Chicago, 
etc., R. Co., 57-Wis. 218, 15 NW 158, 
on the ground that the decision in 
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ant can, ore tenus, assign as error any defect in 
A demurrer ore tenus should not be 
allowed unless there is a demurrer on the record.7? 
Such a demurrer must be coextensive with the de- 
murrer upon the record, or in other words for some 
cause which covers the whole extent of the demur- 
rer ;** if the formal demurrer goes to the whole bill 
grounds gannot be assigned ore tenus going to only 
a part thereof,’® 
ever, be taken to part of a bill, where a special de- 
murrer to that part has been assigned on the reec- 
Such a demurrer can only be allowed for a 
It cannot be allowed on a point which 
has already been overruled.*! 
mally assigned nor assigned ore tenus below cannot 
generally be assigned ore tenus on appeal.*? 

[§ 484] f. Partial Demurrers. 
is an entirety and must be overruled altogether, if 
bad in part,*? defendant must not demur to the 
whole bill if any distinet part is not open to the ob- 
jection, but he must in that case confine his demur- 
rer to that portion of the bill to which it is appli- 
For the same reason a demurrer to sev- 
eral parts of a bill is bad if any of the parts de- 


A demurrer ore tenus can, how- 


A ground not for- 


As a demurrer 


each of these three cases was based 
on a general demurrer to the com- 
plaint] (it appears that no demur- 
rer of any kind was filed in this 
case, and it was held that the ob- 
jection to a complaint in equity 
that plaintiff has an adequate remedy 
at law is waived unless taken by 
demurrer or answer, and cannot be 
raised by a demurrer ore tenus). 

78. Burk v. Muskegon Mach., etc., 
Co., 98 Mich. 614, 57 NW 804; Barrett 
v. Doughty, 25 N. J. Eq. 379; Still- 
well v. McNeely, 2 N. J. Eq. 305; 
Atty.-Gen. v. Brown, 1 Swanst. 265, 
36 Reprint 384, 1 Wils. Ch. 323, 37 Re- 
print 138. 

79. Equitable L. Assur. Soc. v. 
Paterson, 1 Fed. 126; Clark v. Davis, 
Harr. (Mich.) 227; Pitts v. Short, 17 
Ves. Jr. 213, 34 Reprint 82; Shepherd 
v. Lloyd, 2 Y. & J. 490, 148 Reprint 
1012. ‘Contra Wright v. Dame, 1 
Metc. (Mass.) 237. 

80. Crouch v. Hickin, 1 Keen 385, 
15 EngCh 385, 48 Reprint 355; 1 
Daniell Ch. Pr. (6th Am. ed) p 589; 1 
Street Fed. Eq. Pr. § 940. Contra 
Shepherd v. Lloyd, 2 Y. & J. 490, 148 
Reprint 1012. 

81. Bowman vy. Lygon, 1 Anstr. 1, 
145 Reprint 781; 1 Daniell Ch. Pr. 
(6th Am. ed) p 589. But see Cald- 
well v. Blackwood, 54 ‘ . 274 
(where the demurrer was for want 
of parties, bat defective for not show- 
ing who ought to have been made 
parties, and for that reason ought 
to have been overruled, defendant 
was permitted to raise the objection 
ore tenus on appeal); Pratt v. Keith, 
10- Jur. N. S. 305 (where a demurrer 
on the record that there were not 
proper parties having been overruled, 
a demurrer ore tenus, describing the 
parties, was allowed). 

82. Walker v. Smith, 28 Ala. 569; 
Somerby v. Buntin, 118 Mass. 279, 
19 AmR 459; Virginia Iron, ete., Co. 
v. Roberts, 103 Va. 661, 49 SE 984. 

83. See infra § 490. 

84. McDaniel v. Louisville, etc., 
R. Co., 155 Ala. 553, 46 S 981; Moore 
vy. Alabama Nat. Bank, 120 Ala. 89, 
23 S 881; Beach v. Beach, 11 Paige 
(N, Y.) 161; Whitbeck v. Edgar, 2 
Barb. Ch. (N. Y.) 106; Crowder  v. 
Denny, 3 Head (Tenn.) 359. And 
eases infra this note. 

[a] Staleness.—Where a _ portion 
of the relief is barred by lapse of 
time and a portion not, the demur- 
rer must be confined to that part 
asserting the stale demand. Rad- 
eliffe v. Rowley, 2 Barb. Ch. (N. Y.) 
23. 

{b] A demurrer to discovery 
must be confined to that portion of 
the bill seeking discovery of privi- 


442 [21 0.J.] 


murred to is not open to the objection urged.*> On 
the other hand a partial demurrer cannot be di- 
rected to allegations not separable from the rest 
of the bill,8° and not together and alone constitut- 
ing the basis of some portion of the relief sought.*’ 
A demurrer to that part of a bill seeking a writ 
of ne exeat is not good, for the reason that such 
writ is not in itself a remedy, but is merely a pro- 
visional writ which is used as a means to effectuate 
It is an indispensable requisite in a 
partial demurrer that it must clearly and with cer- 
tainty point out the part to which it is directed.*® 
Where a demurrer is specifically directed to one 
cause of action contained in a bill, and the other 
causes of action therein are substantially the same, 
the demurrer will be considered as if it went to the 


the remedy.®§ 


entire bill.°° 
[§ 485] 


leged matter. Burpee v. Smith, Walk. 
(Mich.)) 327. 

[ec] Demurrer to original and 
supplemental bill is bad where it 
goes only to the new matter of the 
supplemental bill. Dillon vy. Davis, 
3 Tenn. Ch. 386. 

[d] Defective verification.—A de- 
murrer to the entire bill because a 
part is not verified is good, where 
the part requiring the verification 
covers the entire equity of the bill. 
manta v. Jones, 3 Barb. Ch. (N..Y.) 
89%: 
pe bean ce of parties see supra 
33 


op soinaee of parties see supra 
§ 313. 

85. Larter v, .Canfield, 59 N. J. 
Eq. 461, 45 A 616. 

86. Munch v. Shabel, 37 Mich. 166. 

87. U.S. v. Southern Pac. R. Co., 
40 Fed. 611; Payne v. Berry, 3 Tenn. 


Ch. 154; Brien v. Buttorff, 2 Tenn. 
Ch. 523. 
88. Shainwald v. Lewis, 69 Fed. 


487. 

Ne exeat generally see Ne Exeat 
[29 Cyc 384]. : 

89. U. S.—Empire City Amuse- 
ment Co. v. Wilton, 134 Fed. 132. 

Conn.—Bristol v. New England R. 
pan 70 Conn. 305, 39 A 235, 40 LRA 
479. 

Miss.—F all v. Hafter, 40 Miss. 606; 
Gray v. Regan, 23 Miss. 304. 

N. Y.—lLeacraft v. Demprey, 4 
Paige 124; Van Hook v. Whitlock, 3 


hens 409; Bruen v. Bruen, 4 Edw. 
640. 
Eng.—Burch v. Coney, 14 Jur. 


1009; Johnston v. Johnston, 2 Molloy 
414; Metcalf v. Brown, 5 Price 560, 
146 Reprint 694; Crampton v. Meath, 
297; Chetwynd v. Lin- 

450, 28 Reprint 288; 
Science, 2 Ves. 107, 28 
Reprint 71; Wetherhead v. Black- 
burn, 2 Ves. &, B. 121, 35 Reprint 
265; Robinson v. Thompson, 2 Ves. 
& B. 118, 35 Reprint 263. 

And see cases infra this note. 

{a] Reason for rule.—This is 
not only necessary for reasons of 
convenience, but unless the demur- 
rer has this precision, there must 
be great uncertainty in the judg- 
ment, if a judgment is entered, sus- 
taining the demurrer, Chicago, etc., 
R. Co. v. Macomb, 2 Fed. 18; Atwill 
ws o Merrett))) 2: RP)" Cas No; 6405" .2 
Blatechf. 39; Jarvis v. Palmer, 11 
Paige (N. Y.) 650. f 

{b] Sufficiency of designation.— 
(1) The court must not be put to 
the trouble of looking into the bill 
or answer to see what is covered 
by the demurrer, and therefore it 
will not do to answer or plead to 
certain things and demur to the rest 
of the bill, without otherwise desig- 
nating the portion demurred to. Bay- 
lee v. Browne, 10 Ir. Eq. 180; Devon- 
sher v. Newenham, 2 Sch. & Lef. 199; 


g. Demurrer Incorporated in Answer.®! 
Where there is a demurrer to a part of a bill and 


EQUITY 


the demurrer.®? 


Chetwynd v. Lindon, 2 Ves. 450, 28 
Reprint 288. (2) The designation 
must be such that on a reference of 
the answer to the residue, on excep- 
tions for insufficiency, the master 
may determine how much of the bill 
remains after the demurrer to be 
answered. Jarvis v. Palmer, 11 Paige 
(N. Y.) 650; Devonsher v. Newen- 
ham, 2 Sch.'-& Lef. 199. (3) The 


demurrer must specify by paragraph, 


page, folio, or some other mode of 
reference the part to which it is 
intended to apply. Atwill v. Ferrett, 
1 F... Cas. No. 640, 2.Blatchf. 39. 
(4) But a demurrer “cannot dissect 
the plaintiff’s bill into paragraphs 
or sentences and say that each of 
these is insufficient, and that, upon 
the facts therein stated, consider- 
ing each separately, the plaintiff is 
not entitled to_ relief.’ Venango 
County v. Penn Bridge Co., 14 Pa. 
Dist, 221. (5) It is sufficiently 
definite if it designates by subject 
the parts covered, as “the allega- 
tions of fraud” or “the invalidity 
of the assignment by the defendant 


company.’ Boardman y. Keystone 
Standard Watch Co., 8 LancLRev 
(Pa.) 25. (6) But a demurrer “to 


all that part of the bill not pleaded 
or demurred to, for want of juris- 
diction” is bad for uncertainty. 
Payne v. Berry, 3 Tenn. Ch. 154. (7) 
A demurrer expressed to be to the 
whole bill with the exception of 
certain parts is bad. Wetherhead v. 
Blackburn, 2 Ves. & B. 121, 35 Re- 
print 265; Robinson v. Thompson, 
2 Ves. & B. 118, 35 Reprint 263. But 
see Hicks v. Raincock, 1 Cox. Ch. 
40, 29 Reprint 1053 (a demurrer ex- 
pressed to be to the whole bill with 
the exception of a very small part 
is good in point of form). (8) 
After a plea to “all the accounts 
arising out of’ the transaction, a 
demurrer to the residue of the bill 
isbadssClancy 2 v.,Craine,, “Li. NG: 
363, 366. 

[c] Mistaken designation.—Where 
a demurrer to a specific paragraph of 
the bill’ seeks to raise the question 
of complainant’s right to certain re- 
lief, and no such claim is set up in 
that paragraph, the demurrer 1s 
properly overruled. Barnett v. Ted- 
escki, 154 Ala. 474, 45 S 904 


90. Hughes v.. Pratt, 37 Or. 45, 
60:5 PO 

91. Demurring and answering or 
pleading to same matter see supra 
" 92, See rules of court. 


93. Bennett v. Bennett, 63 N. J. 
Eq. 306, 49 A 501; 2 Daniell Ch. Pr. 
p 75; Mitford Ch. Pl. p 106; Story 
Eq. Pl. p 439. But see Stroh v. 
Casner, 201 Ill. A, 281 (practice per- 
haps permissible in some cases but 
not favored). 

94. Holt v. GF Viti Sos 
17 A 786. 


Daniels, 


ee, se Ene ue | 


[8 484-485 


an answer to the residue, the two may, in the ab- 
sence of special rule to the contrary,®? be incorpo- 
rated in the same instrument, the answer following 


A demurrer may properly be in- 


corporated in an answer, if the demurrer is left for 
consideration as if it stood alone,®* but the better 
practice is to file each pleading by itself.% 
fendant by a reservation in his answer may have 
the same benefit of matters that he would be enti- 
tled to, if he had demurred, in all eases where vital 
defects exist as to the merits of the case,°* but a 
general reservation is insufficient for this purpose.®? 
In some jurisdictions, incorporation of a demurrer 
in the answer is expressly authorized by statute ;°* 
and in other jurisdictions, by rule of court, defend- 
ant may insist in his answer on any special matter 
that goes to the merits of the bill, and have the same 
benefit thereof as if he had demurred.®® 
jurisdictions separate hearing on a demurrer in- 


A de- 


In some 


95. Holt v. Daniels, 61 Vt. 89, 17 
A 786. 
96. Loveite v. Longmire, 14 Ark. 


329; Meux v. Anthony, i1 Ark, 411, 52 
AmD 274; Chicago, etc., R. Co. v- 
Ferguson, 106 Ill. A. 356; Schack v. 
McKey, 97 Ill. A. 460; Redrow v. 
Sparks, 75 N. J. Eq. 396, 72 A 442; 
Bennett v. Bennett, 63 N. J. Eq. 306, 
49 A 501; Outcalt v. Geo. W. Helme 

» 42 N. J. Eq. 665, 4 A 669, 9 A 
683; Reed v. Cumberland Mut. F. 
Ins. Co., 36 N. J. Eq. 146; Teague v. 
Dendy, 7 S. C. Eq. 207, 16 AmD 648. 

[a] Adequate remedy at law.— 
(1) A reservation of all advantage 
which might have been had by de- 
murring enables defendant to raise 
the question whether plaintiff has 
an adequate remedy at law. Chi- 
cago, ete. R. Co. v. Ferguson, 106 
Ill. A. 356; Schack v. McKey, 97 Il. 
A. 460. (2) Raising and waiving 
objection to equitable jurisdiction. 
See supra §§ 145-149. 

97. O’Neill v. Cole, 4 Md. 107; 
Manning v. Merritt, Clarke (N. Y.) 
98; Matney v. Ratliff, 96 Va. 231, 31 
SE 512. 

{a] Illustration.—A statement in 
the answer of a defendant that he 
reserves “unto himself all just ex- 
ceptions to the many deficiencies by 
a demurrer to a bill’ is not a de- 
murrer to the bill. Matney v. Rat- 
liff, 96 Va. 221, 31 SBE 512,..513. 

98. See statutory provisions; and: 

Ala.—Harland v. Person, .93 Ala. 
273, 9 S 379; Shaw v. Lindsey, 60 
Ala. 344; Ray v. Womble, 56 Ala. 32; 
Wellborn v. Tiller, 10 Ala. 305; 
Crawford v. Childress, 1 Aia, 482. 

Fla.—Terra Ceia Estates y. Taylor, 
68 Fla. 261, 67 S 169; McRainey v. 
Jarrell, 59 Fla. 587, 52 S 304. 

Tenn.—Kyle v. Riley, 11 MHeisk. 
230; Johnson vy. Wingfield, (Ch. A.) 
42 SW. 203; Harding v. Egin, ' 2 
Tenn. Ch. 39. 

Va.—Dunn v. Dunn, 26 Gratt. (67 
Va.) 291 (practice recognized if not 
expressly authorized by statute). 

W. Va.—Cook v. Dorsey, 38 W. 
Va. 196, 18 SE 468; Rosset v. Greer, 
Se Nis? ayeela Jie. 

[al Separate demurrer.— Under 
the statute, the filing of a demurrer 
on a separate paper together with 
the answer does not overrule the 
answer. Head vy. Lightfoot, 61 Fla. 
608, 54 S 898. 

_ 99. See rules of court; and Liv- 
ingston v. Story, 11 Pet. (U. S.) 351, 
9 L. ed. 746; Wood v. Mann, 2 F, Cas. 
No. 17,952, 1 Sumn. 578; Spofford v. 
Smith, 59 N. H. 366; Grauer v. Otto, 
9 Pa. Dist. 175, 23 Pa. Co. 227: Wa= 
terman v. Moody, (Vt.) 103 A 325; 


pee v. Massey! 72 Vt. 210, 47° A 
[a] Application of rule.—Such a 


rule applies to matters applicable to 
the’ merits, and-not to mere pleas to 
the jurisdiction, and especially to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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corporated in an answer is not permitted;! but in 
others such a demurrer must be brought on for a 
hearing, before the hearing on the merits, ot it will 
be considered waived.” 

In the federal courts, demurrers have been abol- 
ished and every defense in point of law arising upon 
the face of the bill which formerly might have been 
made by demurrer may be made in the answer, and 
may be called up and disposed of before final hear- 
ing at the discretion of the court.’ 

[§ 486] h. Motion Instead of Demurrer. In 
some cases, generally as the result of express pro- 
visions, a motion to dismiss takes the place of a de- 
murrer.* The substitution of a motion to dismiss 
for a demurrer is one of the striking changes in 
federal equity practice made by the present equity 
rules.6 

[§ 487] 6. Hearing and Determination—a. Set- 
ting Down for Hearing. There is no such thing in 
chancery practice as a formal joinder in demurrer. 
The demurrer is set down for hearing and argu- 
ment.° The practice as to the time when a demurrer 
may be set down for argument, the party whose 
duty it is primarily to have it set down, and the 
consequence of a failure seasonably to set it down, 
varies greatly in different jurisdictions, being regu- 
lated generally by statute or rule of court.’ If it 
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is desired to object because of an irregularity in 
the bringing on of the demurrer for hearing, such 
objection must be interposed in limine, as it is waived 
by proceeding to argument,’ and the same is true 
of an irregularity in the method of interposing the 
demurrer,’ or of an objection founded on the pre- 
vious waiving by defendant of the defense set up in 
the demurrer.1° A demurrer by one defendant may 
be heard before service on the others,1! or before 
their appearance.?2 

[§ 488] b. What Considered—(1) In General. 
On the hearing of a demurrer only matters apparent 
on the face of the bill are considered, a demurrer 
being based solely thereon.1* A demurrer does, 
however, present for consideration the construction 
of an instrument made a part of the bill,!# and the 
question whether the facts alleged justify the con- 
clusions placed upon them.!° The sufficiency of the 
bill is to be determined according to its allegations 
and as it stood when the demurrer thereto was 
filed,*® and amendments suggested at the time of 
the hearing cannot be considered.17 Foreign matter 
in the bill will be disregarded.38 

[§ 489] (2) Admissions by Demurrer. A de- 
murrer to a bill operates as an admission that all 
such matters of fact as are well and sufficiently 
pleaded in the bill are true,!® and if from those facts 


those founded on any personal dis- 
ability or personal character of the 
person suing, or to any pleas merely 
in abatement. Livingston v. Story, 
DiePet. WCW.) V 385119 ee ed! -746; 
Wood v. Mann, 30 F. Cas. No. 17,952, 
1 Sumn. 578. 

{b] Discretion of chancellor. 
‘When a demurrer, incorporated into 
an answer to a bill in chancery is 
heard and overruled, and the demur- 
rant does not ask leave to withdraw 
it nor to' waive it and go to trial 
on the merits, but asks to have the 
answer brought forward, and«to have 
the benefit of the demurrer reserved 
to him till final hearing, the ques- 
tion of whether or not such benefit 
shall be so reserved rests entirely 
in the discretion of the chancellor. 


tad v. Massey, 72 Vt. 210, 47 A 
34. 
[ec] Filing separate demurrer 


with the answer sufficiently com- 
plies with such a rule. Spofford v. 
Smith, 59 N. H. 366. 

1. Terra Ceia Estates v. Taylor, 
68 Fla. 261, 67 S 169; McRainey v. 
Jarrell, 59 Fla. 587, 52 S 304; Titus 
v. Chippewa Cir. Judge, 168 Mich. 
507, 184 NW 487; Gray v. Eldred, 144 
Mich. 23, 107.NW 719; Brassington 
v. Waldron, 143 Mich. 364, 107 NW 
100; Zabel v. Harshman, 68 Mich. 
270, 836 NW 71; Reéd v. Cumberland 
Mut. F. Ins. Co., 36 N. J. Hq. 146. 

2 Stroh v. Casner, 201 Ill. JA. 
281; Stephens v. Martin, 85 Tenn. 
278, “2 SW °206; ‘Kyle v. Riley, 11 
Heisk. (Tenn.) 230; Chattanooga 
Grocery Co. v. Livingston, (Tenn. 
Ch. A.) 59 SW 470; Waterman v. 
Moody, (Vt.) 103 A 325; Chester 
Cong. Church vy. Cutler, 76 Vt. 338, 
57 A 387; Westminster v. Willard, 
65 Vt. 266, 26 A 952; Waterman v. 
Buck, 63 Vt. 544, 22 A 15; Murphy v. 
Lincoln, 63 Vt. 278, 22 A 418; Holt 
v. Daniels, 61 Vt. 89, 17 A 786; Mc- 
‘Lane v. Johnson, 59 Vt. 237, 9 A 8387; 
Wade v. Pulsifer, 54 Vt. 45. 

{a] In Pennsylvania, under the 
rule which provides that defendant 
can in all cases by answer insist on 
all matters of defense in law to the 
merits of the bill of which he could 
avail himself by a demurrer or plea 
in bar, where an answer sets up 
want of jurisdiction or other de- 
fenses in law apparent on the record, 
it is the province of the court to 
dispose of these preliminary ques- 
tions before hearing evidence on 
the merits of the bill. Graver v. 


Otto, 9 Pa. Dist. 175, 23 Pa. Co. 227; 


Brower v. Levan, 7 Pa Dist. 702. 

8. Equity Rules (1912), rule 29; 
Union Sulphur Co. v. Freeport 
Texas Co., 234 Fed. 191; Boyd v. 


New York, etc., R. Co., 220 Fed. 174. 
Aes wares of demurrers see infra 
4, 

4. Motion to dismiss as a demur- 
rer see infra § 814. ~ 

5. See infra §§ 504, 814. : 

6. Hendrix v. Clay, 2 A. K. Marsh. 
(Ky.) 462. 

7. See statutory provisions and 
court rules; and: 

U. S.—Robinson v. Chicago R. Co., 
174 Fed. 40, 98 CCA 26; Gillette v. 
Doheny, 65 Fed. 715; Electrolibration 
Co. v. Jackson, 52 Fed, 773. 

Ala.—Thomas v. Davis, 197 Ala. 
37, 72 S 355; Frey v. Fenn, 1,26 Ala. 
291, 28 S 789. 

Ga.—Old Hickory Distilling Co. v. 
Bleyer, 74 Ga. 201; Murphy v. Tal- 
lulah Steam Fire Engine Co. No. 3, 
72 Ga. 196; Barnett v. People’s Bank, 
65 Ga. 51. 


Me.—Hewett v. Adams, 50 Me. 
271. 

Mich.—Zabel v. Harshman, 68 
Mich?) 270; 36. NW ° 71. 


Miss.—Memphis, RptCowey. 
Owens, 60 Miss. 227. 
N. C.—Smith vy. Ballard, 3 N. C. 


etc., 


156. 

S. C.—Cartee v. Spence, 24 8S. C. 
550. 

Tenn.—Harding v. Egin, 2 Tenn. 
Ch. 39. 


Tex.—O’Neal vy. Wills Point Bank, 
64 Tex. 644. 

{a] Overruling pro forma,—In 
some jurisdictions if defendant fails 
to set a demurrer down for hearing 
it will be overruled pro forma. Mem- 
phis, etc. R. Co. v. Owens, 60 Miss. 
227; Nesbit v. St. Patrick’s Church, 
9 N. J. Eq. 76; Chattanooga Grocery 
Co. v. Livingston, (Tenn. Ch, A.) 59 
Sw 470. 

[b] Under the English practice, 
upon the filing of the demurrer by 
the defendant, either party might 


set it down for argument imme- 
diately. 1 Daniell Ch. Pr. (6th Am. 
ed) p 594. 


8. Puterbaugh vy. Blliott, 22 I11. 
157; Hyre v. Hoover, 3 W. Va. 11. 

9. Shaw v. Lindsey, 60 Ala. 344. 

fa] Filing demurrer after answer. 
—Proceeding to a hearing without 
objection on a demurrer, which in- 
stead of being incorporated in the 
answer as is authorized by statute 


is filed afterward, without leave of 
court, is a waiver of the irregularity. 
Shaw v. Lindsay, 60 Ala. 344; Craw- 
ford v. Childress, 1 Ala. 482. 

10. Farmers’ L. & T. Co. v. Chi- 
cago, etc., R. Co., 61 Fed. 543. 

11. Thomas y. Winter, 21 Ga. 358. 

12. Morgan v. Scott, Minor (Ala.) 
81, 12 AmD 35; Patterson v. North- 
ern. TrustiCo. 132. TA. 63, [aft 232 
Ill. 22, 82 NE 840, 121 AmSR 299]. 


13. See supra § 462. 

14. Winter v. Gorsuch, 51 Md. 
180; Schuler v. Southern Iron, etce., 
Con att Neds Bq. 260,075A4 5552. eit 


see O’Shaugnessy v. Humes, 129 Fed. 
953 (a court will not, on demurrer, 
construe an instrument set up in 
the pleading demurred to, and deter- 
mine the rights of the parties there- 
under, when it is.obscure and-ambig- 
uous in its language, and so uncer- 
tain in meaning that it cannot be 
fairly interpreted without a knowl- 
edge of the surrounding facts and 
circumstances). 

15. Van Dyne v. Vreeland, 11 N. 
J. Eq. 370 (as whether facts alleged 
to show part performance are suffic- 
ient to constitute part performance). 

16. Scott v. McFarland, 34 Miss. 
363 


17. Mutual Reserve Fund Life 
Assoc. v. Bradbury, 53 N. J. Eq. 643, 
33 A 960. 

Green v. Knoxville Banking 
, 1383 Tenn. 609, 182 SW 244. 

19. U. S.—Dakota Bldg., ete. 
Assoe. v:. Price, 169 U. S: 45, 18 SCt 
251, 42 L. ed. 655; Chicot County v. 
Sherwood, 148 U. S. 529, 13 SCt 695, 
387 L. ed. 546; Interstate Land Co. v. 
Maxwell Land Grant Co., 139 U. S. 
569, 11 SCt 656, 35 L. ed. 278; Pennie 
v. Reis, 132 U. S. 464, 10 SCt 149, 33 
L. ed. 426; Mosher v. St. Louis, etc., 
R. Co., 127 U.S. 390, 8 SCt 1324, 32 
L. ed. 249; Pullman’s Palace Car 
Go, Vv. Missourl Paci. Co., Lise: S! 
587, 6 SCt 194, 29 L. ed. 499; Sullivan 
y. Iron Silver Min. Co., 109 U. S. 550, 
3° SCt 339) 227 Ered. L028 78 U iS. au 
Ames, 99 Uv S. 35, 25 Li. ed. 295; U. 
S. v. Van Auken, 96 U. S. 366, 24 L. 
ed. 852; Gould v. Evansville, ete., R. 
Co., 91 U. S. -526, 28 L. ed. 416; Dil- 
lon v. Barnard, 21 Wall. 430, 22 L. 
ed. 673; Aurora v. West, 7 Wall. 82, 
19 L. ed. 42; Griffing v. Gibb, 2 Black 
519, 17 L. ed. 353; Manchester Com- 
mercial Bank v. Buckner, 20 How. 
108, 15 L. ed. 862; Destructor Co. v. 
Atlanta, 219 Fed. 996; Foster-Hddy v. 
Baker, 192 Fed. 624; Larabee vy. Dol- 
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it appears that plaintiff is entitled 


ley, 175 Fed. 3865 [rev on other 
grounds 179 Fed. 461, 102 CCA 607, 
32 LRA 1065 (afte 219 U.S: 121, 32 
SCt 189, 55 L. ‘ed. 123)]; Miller. v. 
Ahrens, 150 Fed. 644; Star Bali Re- 
tainer Co. v. Klahn, 145 Fed. 834; 
Young v. Mercantile Trust Co., 146 
Fed. 61. [aff 145. Fed.: 39,75, CCA 
264]; Polk v. Mutual Reserve Fund 
Life Assoc., 137 Fed. 273; Rochester 
German Ins. Co. v. Schmidt, 126 Fed. 
998; Puget Sound Nat. Bank v. King 
County, 57 Fed. A338; (Preston v. 
Smith, 26 Fed. 884; Bayerque Vv. 
Cohen, 2 F. Cas. No. 1,134, McAll 113; 
Foote v. Linck, 9 F. Cas. No. 4,913, 
5 McLean 616; Ocean Ins. Co. v. 
Fields, 18 F, Cas, No. 10,406,,2 Story 
59; Pagan v. Sparks, 18 F. Cas. No 
10, 659, 2 Wash. C. C. 825; Woodworth 
Ve Hdwards, 30° B. Cas: No. 18,014, 3 
Woodb. & M. 120. 

Ala.—Pollak v. Stouts Mountain 
Coal, etc., Co., 184 Ala. 331, 63 S 531; 
Peerson v. Gray, 184 Ala. 312, 63 s 
467; Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886; Hicks v. Dade- 
ville Oil Mill, 177 Ala. 661, 59 S 57; 
Norton v. Randolph, 176 Ala. 381, 58 
S 283, 40 LRANS 129; Birmingham 
veecottman.) 173. Alaai2ibos OonoH 000, 
AnnCasl1914A 887; First Avenue 
Coal, etce., Co. v. Johnston, 171 Ala. 
470, 548 598,' 32 LRANS 522; Winter 
Via ‘Montgomery Cooperage Co., 169 
Ala. 628, 53 S 905; Gewin v. Shields, 
167 “Ala. 593,.52.S 887; Evans _v. 
Wilhite, 167) -Ala: 587, 52° S845; 
Washington: v. Arnold, 167 Ala. 448, 
52 S 463; Terrell v. Southern R. Co., 
164 Ala. 428, 51 S 254, 20 AnnCas 
901; Greene v. Boaz, 157 Ala. 68, 47 
s 255; Campbell Vv. Lombardo, 
39 S 573; Gardner v. Knight, 124 Ala. 
273, 27 S 298; Birmingham Ware- 
house, etc., Co. v. Elyton Land Co., 
93 Ala. 549, 9 S 235; Manning v. Pip- 
pen, 86 ‘Ala. 357, 5 S 572, 11 AmSR 
46; Sheffield, etc, St. R. Co. v. Rand, 
83 Ala. 294,358 686; Lake v. Security 
Loan Assoc., 72 Ala. 207; Flewellen 
v. Crane, 58 Ala. 627; Duckworth v. 
Duckworth, 85 Ala. 70; Cockrell v. 
Gurley, 26 Ala. 405. Contra Forrest 
v. Robinson, 4 Port. 44 (by statute). 

Ark:—Corney v. Corney, 169 SW 
808. . 

Cal.—Tuolumne Water’ Co. v. 
Chapman, 8 Cal. 392 

Del.— Wilmington y. Addicks, (Ch.) 
44 A 781. 

D. C.—Naganab v. Hitchcock, 25 
App. 200 [aff 202 U. S. 473, 26 SCt 
667, 50 L. ed. 1113]; Columbian Univ. 
Vv. Taylor, 25 App. 124; Niles v. U. 
S: Trust Co, 22 App! i225; ‘Smith- v. 
Reynolds, 9 App. 261 [rev on other 
grounds 166 U. S. 717 mem, 17 SCt 
998 mem, 41 L. ed. 1186 mem]; 
Dauphin v. Key, 11 D. C. 208. 

Fla.—Shone v. Bellmore, 78 S 605; 
West Palm Beach v. Ryder, 73. Fla. 
558, 74 S 603; Phifer v. Abbott, 73 
Fla. 402, 74 S 488; Childs v. Dough- 
erty, 73 Fla. 72, 75 S 783; Marsh v. 
Marsh, 72 Fla. 142, 72 S 638; War- 
ren v. Warren, 66 Fla. 138, 63 S 726; 
Capital City Bank v. Hilson, 64 Fla. 
206, 60 S 189, AnnCas1914B 1211; 
Miami v. Shutts, 59 Fla. 462, 51 S 
929; Hull v. Burr, 58 Fla. 432, 50 S 
754; H. W.: Metcalf Co. v. Orange 
County, 56 Fla.‘829, 47 S 363; Holt 
v. Hillman-Sutherland Co., 56 Fla. 
801, 47 S 934; McClinton v. Chapin, 
54 Fla. 510, 45 S 35, 14 AnnCas 365; 
Lindsley v. McIver, 51 Fla. 4638, 40 
S 619. 

Ga.—Griffin v. Augusta, ete, R. 
Co., 72 Ga. 423; Anderson v. Walton, 
35 Ga. 202. 

Ida.—Sand Point v. Doyle, 11 Ida. 
642, 83 P 598, 4 LRANS 810. 

Til.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 278; Dunne v. Rock 
Island County, 273 Ill. 58, 112 NE 
342; Wood v. Peoria, 271 Tll. 178, 110 
NE 802; Hoyt v. McLaughlin, 250 
Ill. 442, 95 NE 464; Moore v. Bran- 
denburg, 248 Ill. 232, 983 NE 7338, 140 
AmSR 206; Barsaloux v. Chicago, 


NE 860; 
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to equitable re- | lief, a demurrer should be overruled and the bill 


245 Ill. 598, 92 NE 525, 19 AnnCas 
255; Leonard v. Arnold, 244 Ill. 429, 
91 NE 534; Crage v. Levinson, 238 
Ill. 69, 87 NE 121, 21 LRANS 417, 15 
AnnCas 1229 [rev other grounds 141 
Ill. A. 586]; Pasquay v. Pasquay, 235 
Ill. 48, 85 NE 316; Spalding v. Ma- 
comb, ete:, R. Co., 225 Ill. 585, 80 NE 
327; Fish v. McGann, 205 Ill. 179, 68 
NE 761; Shaw v. Allen, 184 Ill. 77, 56 
NE 403 [aff 85 Ill. A. 23]; Lawrence 
Vi rane seisG p tlle Aide. idieeiN Ea, ceil Okey 
Kankakee, etc., R. Co. v. Horan, 131 
Ill. 288, 283 NE 621; Gage v. Bailey, 
115 Ill. 646, 4 NE 777; Greig v. Rus- 
sell, 115 Ill. 483, 4 NE 780; Johnson 
v. Roberts, 102 Ill. 655; Harris v. 
Cornell, 80 Ill. 54; Roby v. Cossitt, 78 
Ill. 638; Dunham v. Hyde Park, 75 
Ill. 371; Walton v. Westwood, 73 Ill. 
2 eu NOn th Was Lolz emit G2 el Ula ely 21 
Hickey v. Stone, 60 Ill. 458; Newell 
v. Bureau County, 37 Ill. 253; Stow 
v. Russell, 386 fll. 18; Myers v. 
Knight, 38 Ill. 284; Moore v. Hois- 
ington, 31 Ill. 243; Stewart v. Croes, 
10 Ill. 442; Lawrenceville v. Central 
Illinois Public Service Co., 197 Ill. 
A. 59; Garvey v. Baldino, 189 Ill. A. 
466; Peirce v. First Nat. Bank, 181 
Ill. A. 100; Elliott v. Northern Trust 
Co., 178 Ill. A. 439; Lindemann, ete., 
Co. v. Advance Stove Works, 170 Ill. 
A. 423; Hiles v. Hiles, 120 Ill. A. 617; 
North American Ins. Co. v. Yates, 
116 Ill. A. 217 [aff 214 Ill. 272, 73 NE 
423]; Herzberger v. Barrow, 115 Ill. 
A. 79; Garrett v. Simpson, 115 Ill. A. 
62; Bradbury v. Waukegan, etce., 
Min., etc., Co.,.113 Ill. A. 600; Chi- 
cago v. Banker, 112 Ill. A, 94; Ray- 
craft iv.  Harrison;: #08 “Til JA. 325; 
Thomas v. United Firemen’s Ins Co., 
108 Ill. A. 278; Sharples v. Baker, 100 
Ill. A. 108; Women’s Catholic O. of 
FF. v. Haley, 86 Ill. A. 330; Shaw vy. 
Allen, 85 Ill. A. 23 [aff 184 I11..77, 56 
NE 403]; Gudgeon v. Casey, 62 Ill. 
A. 599; National Park Bank v. Halle, 
30 Ill. A. 17 [aff 140 Ill. 413, 29 NE 
7271; Millard v. Board of: Education, 
19 Til. A. 48 [aff 121 Ill. 297) 104NE 
669]. 

Ind. T.—Brown v. Gorman, 7 Ind. 
T. 749, 104 SW 1165. 

Iowa.—Cowell v. City Water Sup- 
ply Co., 180 Iowa 671, 105 NW 1016. 
re a i v. McIntire, 5 Dana 

Me.—Whiting v. Whiting, 114 Me. 
382, 96 A 500; Bailey v. Merchants’ 
Ins, Co., 110 Me. 348, 86 A 328; Miles 
vy. United Box Board Co., 108 Me. 270, 
ones 706; Baker v. Atkins, 62 Me. 

Md.—Becker v. Frederick W. Lipps 
Co, U3t IMdadsG301) 10d As 1783: See 
Laughlin v. McGee, 131 Md. 156, 101 
A 682; Hendrickson v. Standard Oil 
'Co., 126 Ma.! 577,/'°95 A’ 158; Coan) v. 
Consolidated Gas, etc., Co., 126 Md. 
506, 95 A 151; Roth v. Stuerken, 124 
Md. 404, 92 A 808; Outlaw v. Outlaw, 
118 Mad. 498, 84 A 383; Ruhe v. Ruhe, 
113 Md. 595, TWA 797; Bush y. Lin- 
thicum, 59 Ma. 344; Rider Va (Gray, 
10 Md. 282, 69 AmD 135; Maddox vy. 
White, 4 Md. 35, BS) AmD 67; Wil- 
liams v. West, 2: Md. 174; Young Vv. 
Lyons, 8 Gill 162; Salmon v. Clagett, 
38 Bland 125. 

Mass.—Digney v. Blanchard, 229 
Mass. 235, 118 NE 250; Fall River 
v. Public Service Comrs., 228 Mass. 
575, 117 NE 915; Duane v. Mer- 
chants’ Legal Stamp Co., 227 Mass. 
466, 116 NE 873; Cashman yv. Bean, 
226 Mass. 198, 115 NE 574; Cole v. 
Wells, 224 Mass. 504, 1138 "NE 189; 
Rice v. Merrill, 223 Mass. 279) LLL 
Homrich_ v. Robinson, 221 
Mass. 308, 108 NE 1082; New ‘York 
Security Bank vy. Callahan, 220 Mass. 
84, 107 NE 385; Hutchins v. Nicker- 
son, 212 Mass. 118, 98 NE 791; Mar- 
vel v. Cobb, 200 Mass. 293, 86 NE 
360; Lea v. Robeson, 12 Gray 280; 
Richards v. Richards, 9 Gray 3138. 

Mich.—Freeman vy. Mitchell, 198 
Mich. 207, 164 NW 445; Allen v. 
Powers, 196 Mich. 622, 162 NW 948; 


Buck v. Lockwood, 193 Mich. 242, 159 
NW 509; Toledo, etc., R. Co. v. Shaf- 
er, 190 Mich. 89, 155 NW 712; George 


v. Rollins, 176 Mich. 144, 142 NW 
337; Freeman v. Lowell Specialty 
Co, 174 Mich. “595° ©1409 INRW amo ders 


Young v. Reeves, 172 Mich. 363, 137 
NW 701, 189 NW 876; Barr v. Pack- 
ard Motor Car Co., 172 Mich. 299, 
137 NW 697; Hackett v. Kenning, 
170 Mich. 583, 136 NW 349; Cole v. 
Cole Realty Co., 169 Mich. 347, 135 
NW 329; Frost v. Frost, 165 Mich. 
591, 1381 NW 60; Michigan Trust Co. 
v. McNamara, 165 Mich. 200, 130 NW 
653, 37 LRANS 986; Canada Trad- 
ers’ Bank v. Fraser, 162 Mich. 315, 
127 NW 291; Bates v. Hastings, 145 
Mich. 574, 108 NW 1005; Belden v. 
Blackman, 118 Mich. 448, 76 NW 
979; Caldwell v. Ward, 83 Mich. 13, 
46 NW 1024; Brewer v. Michigan 
Salt Assoec., 58 Mich. 351, 25 NW 
374; Wales v. State Bank, Harr. 308. 

Miss.—Crenshaw-Gary Lumber Co. 
v. Norton, 111 Miss. 720, 72 S 140; 
Quitman County v. Carrier Lumber 
Co., 103 Miss. 324, 60 S 326; Myers 
v. Martinez, 95 Miss. 104, 48 S 291; 
Eaton v. Kola Lumber Co., 46 S 70; 
Bower v. Chess, ete., Co., 83 Miss. 
218, 35 S 444; Tennent v. Barksdale, 
3 S 80; Spears v. Cheatham, 44 Miss. 
64; Patterson v. Ingraham, 23 Miss. 
87. 


Mo.—Randolph v. Wheeler, 182 Mo. 
145, 81 SW 419. 

N. H.—Forest Products Co. v. Pub- 
lishers’ Paper Co., 75 N. H. 493, 76 
A 642; Williams v. Mathewson, 73 
N. H. 242, 60 A 687; Pearson v. Tow- 
er, 55 N. H. 36; Craft v. Thompson, 
51 N. H. 5386. 

N. J.—Ingersoll v. Hahne, 88 N. J. 
Hq. 222, 101° A’ 1030; Swinley wv. 
Force, 78 N. J. Eq.'52, 78 A 249; New 
Jersey Title Guarantee, ete. Co. v. 
Reetor, 760N2 J: Eq:: 58%). 75 A,-932P 
[revises ON: J. Bal 4235) 02: eAuro6 sis 
Camden Safe Deposit, ete. Co. v. 
Dialogue, 75 N. J. Eq. 600, 72 A 358; 
Vanderbilt v. Mitchell, 71:N. J, Eq. 
632, 68 A 1107 [rev other grounds 72 
INtaa: Bq. 910, 927, 67 A+97, 103, 14 
LRANS 304]; Ivins v. Jacobs, 69 N. 
J. Eq. 6438, 60 A 1125; Sullivan v. 
Browning, 67 N. J. Hq. 391, 58 A 302; 
Teeter v. Veitch, 66 N. J. Eq. 162, 57 
A 160; Randolph vy. Daly, 16 N. J. Eq. 
313; Van Dyne v. Vreeland, 11 N. J. 
Hq. 370; Redmond vy. Dickerson, 9 N. 
Jeu ge 507, 59 AmD 418; Paterson, 
ete, R. Co. v. Jersey City, 9 Nga 
Eq. 484; Goble v. Andruss, 2 N. J. Eq. 
66; Smith v. Allen, 1 N. ay Eq. 43, 21 
AmD 33. 

N. Y.—Spier v. Robinson, 9 HowPr 
325; Bogardus v. Trinity Church, 4 
Paige wesc {aff 15 Wend. 111]. 

N. C.—McEHachin v. Stewart, 106 
N.C. 336, 11 SE 274; Long v. Beard, 
6 N. C. 337: 

Oh.—Green v. Dodge, 6 Oh. 80, 25 
AmD 736. 

Or.—Beaver Lumber Co. v. Barker, 
74 Or: 535, 146 P88. 

Pa.—Rice v. Braden, 243 Pa. 141, 
89 A 877; Kaufmann v. Kaufmann, 
222 Pa. 58, 70 A 956; Pew v. Minor, 
216° Pa. 343, 65 A 787; Bittine’s 
App., 105 Pa. 517; Manners v. Phila- 
delphia Library Co., 93 Pa. 165, 39 
AmR 741; Com. v. Allegheny County, 
3Pa. 277: Engle v. Pottsville Div. 
No. 90, B. i: E., 66 Pa. Super. 356; 
Whitmore v. Heeter, 58: Pa. Super. 
342; Schuler y. Schuler, 39 Pa. Super. 
635; Butz v. Romig, 17.-Pa.. Dist. 1; 
U. 8. Bank v. Biddle, 2 Pars. Eq. Cas. 
od): Platte va Barcroft, 4 Phila, 67; 
Hake v. Stermer, 15 YorkLeg Rec 123. 

Porto Rico.—Teillard v. “Green, 6 
Porto Rico Fed. 379. 

S. C.—Burroughs School v. Norry 
County, 62 S. C. 68, 39 SE 798. 

Tenn.—Green v. Knoxville Bank- 
ing, etc., Co., 183 Tenn. 609, 182 SW 
244; Alexander y. Elkins, 132 Tenn. 
663, 179 SW _ 310, LRA1916C 261; 
Nashville v. Singer, etc. Fertilizer 
Co., 127 Tenn. 107, 1538 SW 838. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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should not be dismissed.?° 


the record in the cause.?? 
nant matters are not admitted.?® 


‘ Information and belief. 


etal yoy pate is Vv. -.Jouett; (43° 0Tex, 
Vt.—International Paper Co. v. 


Bellows Falls Canal Co., 91 Vt. 350, 
100 A 684; Quinn v. Valiquette, 80 Vt. 
434, 68 A 515, 14 LRANS 962; Wat- 
kins v. Childs, 80 Vt. 99, 66 A 805, 11 
AnnCas 
eo Rutland, ete, R. 28» (Vi. 

Va.—Van Dyke v. Norfolk South- 
erm +R: Cow 112 Val 835,7'72 “SH 659; 
Virginia Iron, etc., Co. v. Roberts, 
103 Va. 661, 49 SE 984; Trumbo v. 
Fulk, 103 Va. 73, 48 SE 525; Pryor v. 
eet 1 Call (5 Va.) 382, 1 AmD 

W. Va.—Wells v. Simmons, 61 W. 
Va. 105, 55 SE 990; Allen v. South 
Pas Coal Co., 58 W. Va. 197, 52 SH 

Wyo.—State v. Irvine, 14 Wyo. 
318, 84 P 90; Ricketts v. Crewdson, 
13 Wyo. 284, 79 P 1042, 81 P 1 [aft 
206 U. S. 278 mem, 27 SCt 613 mem, 
51 L. ed. 1063 mem]. 


Co., 


Eng.—Hammond v. Wilkes, 2 Jur. 
655; “Thompson v. Barclay, 9 L. J. 
Ch. 215; Williams v. Steward, 3 


Meriv. 472, 36 Reprint 182; Campbell 
*v. Mackay, 1 Myl. & C. 603, 13 Eng 
Ch 603, 40 Reprint 507 [aff 7 Sim. 
564, 8 EngCh 564, 58 Reprint 954]; 
Hammond v. Messenger, 9 Sim. 327, 
16 EngCh 327, 59 Reprint 383; Atkin- 
son v. Henshaw, 2 Ves. & B. 85, 35 
Reprint 251; East India Co. v. Hench- 
man, 1 Ves. Jr. 287, 30 Reprint 347; 


Ford v.‘Peering, 1 Ves. Jr. 72, 30 
Reprint 236. 

Ont.—Calvert v. Burnham, 6 Ont. 
A. 620. 

[a] Rule applied.—(1) in van 


action to quiet title, where the bill 
alleges that the title is undisputed, 
a demurrer admits only such title as 
is shown by the facts which the bill 
contains. Preston v. Smith, 26 Fed. 
884. (2) Where a bill, although 
referring to a certain alleged cor- 
oration, in no way recognizes its 
egal existence, but expressly denies 
it, a demurrer thereto for failure to 
make such alleged corporation a 
party defendant will not lie, since 
the effect of the demurrer is to ad- 
mit the trvth of the allegation deny- 
ing its legal existence. Wilmington 
v. Addicks, (Del. Ch.) 44 A 781. (3) 
If a bill to set aside a deed of land 
sola for taxes alleges that no such 
notice as the statute requires was 
given before taking out the tax 
deed, the demurrer admits that fact. 
Gage 'v. Bailey, 115 Ill. 646, 4 NE 
777. (4) On demurrer to a bill for 
relief against a suit on a written 
contract in which by mutual mis- 
take an agent bound himself, instead 
of his principal, all the allegations 
of the bill with reference to the 
existence of such mistake are _ ad- 
mitted. Eustis Mfg. Co. v. Saco 
Brick Co., 198 Mass. 212, 84 NE 449. 
(5) Where a bill charges a fraudu- 
lent infringement of a trade-mark, 
the fraudulent intent as charged 
must be taken as confessed upon a 
demurrer to the bill, and complain- 
ant is entitled to an injunction. Mor- 
gan v. Hunkele, 3 N. J. L. J. 362. 
(6) Where plaintiffs sue as heirs, a 
demurrer admits that they are such. 


Edmonson v. Marshall, 6 J. J. Marsh. 
(Ky.) 448. 
[b] Purpose of admission.—A 


demurrer admits the _ truth of the 
facts in a bill or information only 


No allegation is admit- 
ted contrary to a fact of which the court takes judi- 
cial notice,** or which sets up facts in opposition to 
Inconsistent and repug- 
Only such matters 
as are material,?* relevant,?° and which are set forth 
with legal certainty *° are admitted. , 

It is well settled that 
where there is a mere allegation of information and 
belief of the truth of a certain fact, a demurrer ad- 
mits only that plaintiff is so informed and believes, 


1123;. Bellows Falls Bank i 
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lished rules of 


for the purpose of denying that the 
law arising therefrom entitles plain- 
tiff to relief; and a demurrer con- 
taining a protestation of the truth 
of the facts, while thus qualifiedly 
admitting them, is not bad as a 
denial of the truth of the facts, but 
is good in form. McCarter v. United 
New Jersey R. etc., Co., 75 N. J. Eq. 
158, 71 A 291 [rev on other grounds 
%6 IN. (Ji. Hg.323, 74°A.315]. 

[c] Averments describing the 
phases and circumstances of the sub- 
ject matter put in controversy by 
the bill are admitted. Foster-Eddy 
v. Baker, 192 Fed. 624. 

[d] Allegations of the petition of 
an intervener in an equity suit must 
be taken as true on demurrer. Rice 
Ae tet 223 Mass. 279, 111 NE 


{e] Exhibits must be accepted as 
true. Ulman vy. Jaeger, 67 Fed. 980. 
{[f] Laws of another state.— 


Where the right to relief is predi- 
cated, by the allegations of the bill, 
upon the laws of another state, such 
laws are before the court as facts, 
and their verity is admitted by de- 
pages Smith v. Kastor, 195 Ill. A. 
45 


[g] Special demurrers are gov- 
erned by the same rule. U. S. v. 
Peralta, 99 Fed. 618 [aff 102 Fed. 


1006 (app dism 184 U. S. 669, 22 SCt 
526, 46 L. ed. 741)]; Woodworth v. 
Hdwards, 30 F. Cas. No. 18,014, 3 
Woodb. & M. 120. 

[h] Future action of another.— 
“Tt may well be questioned whether 
the bald assertion that an act will 
be done by another, unaccompanied 
by the disclosure of any circum- 
stance to give it weight or credence, 
should be regarded as a fact well 
pleaded, and therefore to be, in gen- 
eral, taken as true upon demurrer.” 
Hutton y. Joseph Bancroft, etc., Co., 
83 Fed. 17, 19. 

{i] Difference between admission 
by demurrer and by pro confesso.— 
Notwithstanding a demurrer con- 
fesses the allegations of the bill, it 
still is but a confession accompan- 
ied by an assertion of all the legal 
rights of the demurrant as they 
would exist, supposing the bill to be 
true, and growing out of the facts 
as therein stated. It is, therefore, 
something more than a pro _ con- 
fesso, which is, in effect, equivalent 
to an answer confessing the bill, and 
asserting no legal right in defendant. 


Spears v. Cheatham, 44 Miss. 64; 
Patterson vy. Ingraham, 23 Miss. 
87. : 

{i] A demurrer setting up the 
statute of limitations to a bill in 


equity will not be overruled, because 
the bill charges that the debt is 
due and unpaid, for notwithstanding 
that the theory of the statute of 
limitations is the presumption of 
payment from lapse of time, yet it 
is not this presumption, but the 
positive bar, created by the statute 
which constitutes the defense; and 
moreover, in such a case the demur- 
rer is tantamount to a plea of the 
statute of limitations, and does not 
in law involve an admission of the 
truth of that allegation in the bill. 


Nevitt v. Bacon, 32 Miss. 212, 66 
AmD 609. ; ; 
[k] Fraud.—Where the facts al- 


leged are not such as amount to 
fraud, a demurrer does not admit 
fraud. Wandschneider vy. Wand- 
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but not the truth of the fact.27 .Where, however, 
there is an allegation of fact based upon informa- 
tion and belief, 
having been variously decided that where an alle- 
gation of fact is based upon information and be- 
lief a demurrer is not an admission of such fact ;?8 
that a fact so pleaded is admitted by demurrer;?® 
and that an allegation based upon information and 
belef is admitted by demurrer, when and only when, 
it is an allegation which, according to the estab- 


there is a conflict of authority, it 


equity pleading, may properly be 


Soper oery 282 Ill. 286, 118 NE 
486. 
20. Phifer v. Abbott, 73 Fla. 402, 


74 S 488; Miami v. Shutts, 59 Fla. 
462, 51 S 929; Hiles v. Hiles, 120 Ill. 
A. 617. 

21. U. S.—Louisville, ete., R. Co. 


v. Palmes, 109 U. S. 244, 3 SCt 193, 
27 L. ed. 922. 

Ga.—Griffin v. Augusta, ete., R. Co., 
72 Ga. 423. ® 
N. J.—In re Queen, 82 Nip ed 
583, 89 A 290; Middlesex Transp. 
Co. v. Pennsylvania R. Co., 82 N. J. 
Hq. 550, 89 A 45. 

Wyo.—State v. Irvine, 14 Wyo. 318, 
84 P 90 [aff 206 U. S. 278 mem, 27 
SCt 613 mem, 51 L. ed. 1063 mem]. 

Eng.—Taylor v. Barclay, 2 Sim. 
213, 2 EngCh 213,57 Reprint 769. 

Facts judicially noticed see Evi- 
dence § 1807 et seq. 

22. Hutton yv. Joseph Bancroft, 
etc., Co., 83 Fed. 17; Green v.. Dodge, 
6 Oh. 80, 25 AmD 736. 

23. Chouteau v. Rice, 1 Minn. 106. 

24. U. S.—Foster-Eddy v. Baker, 
192 ‘Fed. 624. 

Ill.--Shaw v. Allen, 184 Ill. 77, 56 
NE 403. 

Mass.—Cole vy. ‘Wells, 224 Mass. 
504, 113 NE 189. 

Mich.—Barr v. Packard Motor Car 
Co., 172 Mich. 299, 137 NW 697. 

N. J.—Force v. Dutcher, 17 N. J. 
Eq. 165; Paterson, etc., R. Co. v. Jer- 
sey City, 9 N. J. Eq. 434. 

Pa.—Engle vy. Pottsville Div. No. 
90, B. L. E., 66 Pa. Super. 356; Schul- 
er v. Schuler, 39 Pa. Super. 635. 

Wyo.—State v. Irvine, 14 Wyo. 318, 
84 P 90 [aff 206 U. S. 278 mem, 27 
SCt 613 mem, 51 L. ed. 1063 mem]. 

25. Young v. Mercantile Trust 
Co., 140 Fed. 61 [aff 145 Fed. 39, 75 
CCA 264]; Lyons v. Berlau, 67 Kan. 
426, 73 P 52; Craft v. Thompson, 51 
N. H., 536. 

26. U. S.—Union Pac. R. Co. 
Meier, 28 Fed. 9. 
ge he Watton v. Westwood, 73 Ill. 

Md.—Young v. Lyons, 8 Gill 162. 

N. J.—Paterson, ete., R. Co. v. Jer- 
sey uCitys 9) Ne Jy Heq.74345 

Pa. — Manners Vv. Philadelphia 
Library Co, 93 Pa. 165, 39 AmR 741. 

See also supra §§ 405, 408. 

[a] Reasonable certainty. — It 
may not be necessary to state the 
fact by a positive averment. If the 
terms are reasonably certain in their 


Vv. 


import, these are admitted by the 
demurrer. Young v. Lyons, 8 Gill 
(Md.) 162. 

27. Ala.—Cameron vy. Abbott, 30 
Ala. 416. 

Ill.—Murphy v. Murphy, 189 Ill. 
360, 59 NE 796; Walton v. West- 


WOOds ion Lil. e125, ‘ 

Oh.—Williams v. Cincinnati First 
Presb. Soc., 1 Oh. St. 478. 

Pa.—Dalmas v. Philipsburg, 
RE Co. 254) Pa. 395. 98) A796. 

Vt.—Bancroft v. Vail, 91 Vt. 266, 
99 A 1014; Wetmore, etc., Granite 
Co. v. Bertoli, 87 Vt. 257, 88 A 898. 

Eng.—Egremont v. Cowell, 5 Beav. 
620, 49 Reprint 719. 

See also supra § 410. 

28. Huselton v. Durie, 77 N. J. 
Eq. 437, 77 A 1042; Schuler v. South- 
ern Iron, ete., Co., 77 N. J. Eq. 60, 75 
A 552; Trimble v. American Sugar 
Refining Co., 61 N. J. Eq. 340, 48 A 
912. 

29. Bates v. Hastings, 145 
574, 108 NW 1005. 


etc., 


Mich. 
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so charged,*° as in the case of an averment of a 
fact which is presumably within the personal knowl- 
edge of defendant, and presumably not within the 


knowledge of plaintiff.*t 


_ Arguments, inferences and conclusions of law 
are not admitted by demurrer,?? when not supported 
by the facts and circumstances set forth.%? 
other hand admission of the facts pleaded carries 
with it an admission of whatever conclusion neces- 


30. Bancroft v. Vail, 91 Vt. 266, 
99 A 1014; Crompton‘ v. Beedle, 83 
Wt e287, Vo. A) 601, 30> LRANS 748; 
AnnCas1912A 399; Quinn v. Vali- 
quette, 80 Vt. 434, 68 A 515, 
LRANS 962; Watkins v. Childs, 80 
Vt. 99, 66 A 805, 11 AnnCas 1123. 

831. Crompton v. Beedle, 83 Vt. 
287, 75 A 331, 30 LRANS 748, Ann 
‘Cas1912A 399; Watkins v. Childs, 80 
Vt. 99, 66 A 805, 11 AnnCas 1123. See 
also supra § 411. - 

32. U. S.—Equitable L. Assur. 
Soc) v.-Bréwn, 2138 U. S.-25, 29 SCt 
404, 53 L. ed. 682; Chicot County v. 
Sherwood, 148 U. S. 529, 138 SCt 695, 
37 Ll. ed. 546; Interstate Land Co. v. 
Maxwell Land Grant Co., 139 U. S. 
569, 11 SCt 656, 35 L. ed. 278; Pen- 
nie v. Reis, 182 U. S. 464, 10 SCt 149, 
383 L. ed. 426; Mosher v. St. Louis, 
ete, R. Co., 127 U. S. 390, 8 SCt 1324, 
32 L. ed. 249; Pullman’s Palace Car 
Co. v.. Missouri Pac. R. Co., 115 U. S. 
587, 6 SCt 194, 29 L. ed. 499; Louis- 
ville, etc., R. Co. v. Palmes, 109 U. S. 
DAS 3 (SCE 1932 tr edi 922) Us iS: 
v. Ames; 99 U. S:'35,. 25 L. ed. 295; 
Gould v. Evansville, etc., R. Co. 91 
MUS 626,523) Lt ed.416; . Dillon, v. 
Barnard, 21 Wall. 430, 22 L. ed. 673 
{aff 7 F. Cas. No. 3,915, Holmes 386]; 
Securities Co. v. Transit Co., 165 Fed. 
945; Young v. Mercantile Trust Co., 
140 Fed. 61 [aff 145 Fed. 39, 75 CCA 
264]; Polk v. Mutual Reserve Fund 
Life Assoc., 1387 Fed. 273; Edison v. 
Thomas A. Edison, Jr., Chemical Co., 


128 Fed. 957; Lewin v. Welsbach 
Light Co., 81 Fed. 904; Cornell v. 
Green, 43 Fed. 105 [app dism 163 


U. S. 75, 16 SCt 969, 41 L. ed. 76]; 
Horsford v. Gudger, 35 Fed. 388 [rev 
on other grounds 136 U. S. 639, 10 
SCt 1069, 34 L. ed. 556]; Preston v. 
Smith, 26 Fed. 884. 

Ala.—McCreery 
Bank, 116 Ala. 224, 
son v. Winslow, 97 Ala. 491, 11 S 
918; Birmingham Warehouse, etc., 
Co. v. Elyton Land Co., 93 Ala. 549, 
9 S 235; Flewellen v. Crane, 58 Ala. 
627; Duckworth v. Duckworth, 35 
Ala. 70; Cockrell v. Gurley, 26 Ala. 
405, 

D. C.—McKenzie v. Fisher, 40 App. 
74; Columbian Univ. v. Taylor, 25 
App. 124; Clark v. Mutual Reserve 
Fund Life Assoc., 14 App. 154; Smith 
v. Reynolds, 9 App. 261; Donaldson 
v. Wright, 7 App. 45; Dauphin v. 
Key, 11 D. C. 208. 

Fla.—Shone v. Bellmore, 78 S 605; 
Marsh v. Marsh, 72 Fla. 142, 72 S 
638; Taylor v. Taylor, 64 Fla. 521, 
60 S 116; Capital City Bank v. Hil- 
son, 64 Fla. 206, 60 S 189, AnnCas 
1914B 1211; Metcalf Co. v. Orange 
County, 56 Fla. 829, 47 S 363. 

Ill.— Clark v. Waggoner, 283 Ill. 
199, 119 NE 273; Forster v. Brown 
Hoisting Mach. Co., 266 Ill. 287, 107 
NE 588, AnnCasi1916B 795; Haugan 
v. Chicago, 259 Ill. 249, 102 NE 185; 
Cragg v. Levinson, 238 Ill. 69, 87 NE 
121, 21 LRANS 417, 15 AnnCas 1229; 
Blake v. Ogden, 223 Ill. 204, 79 ND 
68; Mason v. Mason, 219 Ill. 609, 76 
NE 692; Fish v. McGann, 205 Ill. 
179, 68 NE 761 [aff 107 Ill. A. 538]; 
Greig v. Russell, 115 Ill. 483, 4 NE 
780; Johnson v. Roberts, 102 Ill. 655; 
Newell v. Bureau County, 37 Ill, 253; 
Stow v. Russell, 36 Ill. 18; Mills v. 
Brown, 3 Ill. 548; Lindemann, ete., 
Co. v. Advance Stove Works, 170 Ill. 
A. 423; Bradbury v. ‘Waukegan, etc., 
Min., ete., Co., 113 Tll. A. 600; Ray- 
eraft v. Harrison, 108 Ill. A. 315; 


v. Berney Nat. 
22 S 577; Dicker- 
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sarily results from those facts, regardless of any 
statement of such conclusion in the bill.3* 
Inconsistency between allegation and exhibit. 


ie 


there is any inconsistency between an allegation of 


On the 


Thomas v. United Firemen’s Ins. Co., 
108 Ill. A, 278; Henderson v. Virden 
Coal Co., 78 Ill. A. 437; Millard v. 
Board of Education, 19 Ill. A. 48 
faff 121° 111)°297,: 10, NE 669]. 

Md.—Boyd v. Shirk, 125 Md. 175, 
93 A 417; Carroll v: Smith, 99 Md. 
653; 59 VA (1:31. 

Mass.—Tompson _ v. Redemption 
Nat. Bank, 106 Mass. 128; Lea v. 
Robeson, 12 Gray 280. But see Duane 
v. Merchants’ Legal Stamp Co., 227 
Mass. 466, 116 NE 873 (allegations 
that certain contracts referred to in 
a bill are contrary to law accepted 
as true on demurrer). 

Mich.—Churchill Tp. v. Cummings 
Tp., 51 Mich. 446, 16 NW 805. 

Miss.—Tennent v. Barksdale, 3 S 
80; Partee v. Kortrecht, 54 Miss. 66. 

N. H.—Williams v. Mathewson, 73 
N. H. 242, 60 A> 687; Bastman v. 
Thayer, 60 N. H. 408; Pearson v. 
Tower, 55 N. H. 36; Craft v. Thomp- 
son;: 5i"N.- He 536. 

N. J.—Sullivan v. Browning, 67 
N. J. Eq: 391, 58 A 302;'Stimis v. 
Stimis, 54 N. J. Eq. 17, 33 A 468; Ol- 
den v. Hubbard, 34 N. J. Eq. 85. 

N. M.—Lockhart v. Leeds, 10 N. M. 
568, 68 P 48 [rev on other grounds 
195 U. S. 427,:19 L. ed. 263]. 

N. Y.—Starbuck v. Farmers’ L. & 
T. Co., 28 App. Div. 308, 51 NYS 8. 

Pa.—Kaufmann v. Kaufmann, 222 
Pa. 58, 70 A 956; Getty v. Pennsyl- 
vania Inst. for Instruction of the 
Blind, 194 Pa. 571, 45 A 333; Com. v. 
Allegheny County, 37 Pa. 277; Bus- 
sier v. Weekey, 4 Pa. Super. 69 [aff 
18 Pa, Co. 33]; Butz v. Romig, 17 
Pa. Dist. 1. 

Vt.— Boutwell v. Champlain Realty 
Co., 89 Vt. 80, 94 A 108, AnnCasi1918 
A 726. 

Va.—Van Dyke v. Norfolk South- 
ern R. Co., 112 Va. 835, 72 SE 659; 
ee Siar v. Fulk, 103 Va. 73, 48 SE 

Wyo.—State v. Irvine, 14 Wyo. 318, 
84 P 90 [aff 206 U. S. 278 mem, 27 
SCt 613 mem, 51 L. ed. 1063 mem]; 
Ricketts v. Crewdson, 13 Wyo. 284, 
T9P0h042; SiR yl: 3 

Eng.—Thompson v. Barclay, 9 L. 
J. Ch. 215; Williams v. Steward, 3 
Meriv. 472, 36 Reprint 182; Ford v. 
Peering, 1 Ves. Jr. 72, 30 Reprint 236. 

See also supra § 407. 

Tllustrations.—(1) Where a 
to redeem from a mortgage 
which has been foreclosed alleges 
that complainant was not a party 
to the foreclosure suit, and makes 
the pleadings and record in that suit 
a part of the bill, from which record 
it appears that said complainant was 
a party defendant to the foreclosure 
suit, the allegation that he was not 
a party, being an averment of a 
mere legal conclusion, is not admit- 
ted by a demurrer. Cornell v. Green, 
43 Fed. 105. (2) Where a bill in 
equity to restrain proceedings at 
law avers that such _ proceedings 
“are defective, null, and void as 
against plaintiff,’ a demurrer to the 
bill does not admit the truth of such 
averment. Dilworth Coal Co. v. Kid- 
néy, 43 Pa. Super. 625, 629. 

{b] Fraud.—(1) A bill alleging 
fraud generally, without stating the 
ultimate facts on which it is basea, 
states a ‘mere conclusion of law 
which a demurrer thereto does not 
admit. Kent v. Lake Superior Ship 
Canal, ete.,.Co., 144 U. S.- 752 Sct 
650, 36 L. ed. 352; U. S. v. Des Moines 
Nav., etc., Co., 142 U. S. 510, 12 SCt 


a bill and a written instrument attached thereto as: 
an exhibit, the latter will prevail, and a demurrer 
does not admit the truth of the averment.*® 
an allegation, although not fully proved by an ex- 
hibit attached in support of it, will be taken as true 


But 


308, 35 L. ed. 1099; Fogg v. Blair, 
139 6: S018; 4 112 SCt. 476) 35.4Liw ed. 
104; Edison v. Thomas A. Edison, Jr., 
Chemical Co., 128 Fed. 957; Preston 
v. Smith, 26 Fed. 884; Flewellen v. 
Crane, 58 Ala. 627; McClinton v. 
Chapin, 54 Fla. 510, 45 S 35, 14 Ann 
Cas 365; Lockhart v. Leeds, 10 N. 
M. 568, 63 P 48 [rev on other grounds 
195° U.S.) 427; 25° SCt.0%6;./49  isred- 
263]; Bryan v. Spruill, 57 N. Cy 27. 
(2) Where the facts stated are not 
such as to amount to fraud, a de- 
murrer does not admit fraud. Wand- 
schneider v. Wandschneider, 282 Ill. 
286, 118 NE 486. 

[c] Adequate remedy at law.— 
The averment that plaintiffs had no 
compiete and adequate remedy at 
law is not admitted by demurrer. 
Boutwell v. Champlain Reaity Co., 
ee 80, 94 A 108, AnnCas1918A 

[d] Construction of statute or 
other instrument.—(1) That the con- 
struction of a statute (Pennie v. 
Reis, 1382 U. S. 464, 10 SCt 149, 33 L. 
ed. 426; Nagahab v. Hitchcock, 25 
App. (D. C.) 200: faff 202.,U0s.S.).473, 
26 SCt 667, 50 L. ed. 1113]; Maese v. 
Hermann, 17 App. (D..C.). 52 [aff 
183 U. S. 572, 22 SCt 91, 46 L. ed. 
335]; Donaldson vy. Wright, 7 App. 
(D. C.) 45; State v. Irvine, 14 Wyo. 
318, 84 P 90 [aff 206 U. S. 278 mem, 
27 SCt 613 mem, 51 L. ed. 1063 
mem)) (2) or other’ instrument 
(Dillon v. Barnard, 21 Wall. (U. S.) 
430, 22 L. ed. 673; Nagahab v. Hitch- 
cock, supra; Columbian Univ. v. Tay- 
lor, 25 App. (D. C.) 124; Maese v. 
Hermann, 17 App. (D. C.) 52 [aff 183 
U. S. 572, 22 SCt 91, 46 L.-ed. 335]; 
Clark v. Mutual Reserve Fund Life 
Assoc., 14 App. (D. C.) 154, 43 LRA 
390; Donaldson v. Wright, 7 App. (D. 
C.) 45; Forster v. Brown Hoisting 
Mach. Co., 266 Ill. 287,107 NE 588, Ann 
Cas1916B 795; Greig v. Russell, 115 
Ill. 483, 4 NE 780; Lindemann, etc., 
Co. v. Advance Stove Works, 170 
Ill. A. 423; Lea v. Robeson, 12 Gray 
(Mass.) 280; Le Baron v. Shepherd, 
21 Mich. 263; Andrews v. Landis, 24 
Pa, Dist. 876) set forth or referred 
to is that alleged by the pleader, is 
not. admitted. 

33. Gould v. Evansville, etc. R. 
Co., 91 U. S. 526, 23 L. ed. 416; Hors- 
ford v. Gudger, 35 Fed. 388 [rev on 
other grounds 136 U. S. 639, 10 SCt 


1069, 34 L. ed. 556]; Taylor v. 
Holmes, 14 Fed. 498; Humbert v. 
Trinity Church, 24 Wend. (N. Y.) 


587; State v. Irvine, 14 Wyo. 318, 84 
P 90 [aff 206 U. S. 278 mem, 27 SCt 
613 mem, 51 L. ed. 1063 mem]; Ellis 
v. Colman, 25 Beav. 662, 53 Reprint 
790; Grenville-Murray v. Clarendon, 
L. R. 9 Eq. 11; Nesbitt v. Berridge, 
8 L. T. ‘Rep. N.S. 76. 

34. Berwind v. Canadian Pac. R. 
Co., 98 Fed. 158; Cox v. Mobile, etce., 
R. Co., 44 Ala. 611; Craft v. Thomp- 
son, 51. N. H. 536. 

[a] Incorrect conclusion.—If the 
allegations of fact are sufficient they 
are not impaired by the allegation 
of an incorrect conclusion. Berwind 
by ae nae Pac;' RisCo:, 298’) Hed: 

35. U. S.—Dakota Bldg., ete, 
Assoc. v. Price, 169 U. S. 45, 18 SCt 
251, 42 L. ed. 655; Cornell v. Green, 
43 Fed. 105 [app dism 163 U. S. 75, 
16 SCt 969, 41 L. ed. 76]. 

Ill.—Price v. Solberg, 269 Ill. 459, 
109 NE 1024; New York Nat. Park 
Bank v. Halle, 30 Ill. A. 17. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note aayioe 
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if it is not contradicted by the exhibit.%¢ 

: A demurrer is an admis- 
sion of the truth of the matters alleged only for the 
purpose of determining whether the bill on its face 
is sufficient to entitle plaintiff to relief, or defendant 
It is an admission for no 
other purpose, unless it appears that the demurrer 
being held insufficient, defendant elects to abide by 
his demurrer and permits a decree to go against him 


Extent of admission. 


is required to answer. 


upon the facts thus admitted.%7 


Against whom admission operates. 
admits the allegations in the bill as against the de- 


Ma.—Gusdorff v. 


Schleisner, 85 
Md. 360, 37 A 170. 
Mich.—Williams v. Olson, 141 


Mich. 580, 104 NW 1101. 

Pa.—Kaufmann v. Kaufmann, 222 
Pa. 58, 70 A 956. 

Va.—Roller v. Murray, 107 Va. 527, 
'59 SE 421. 

See also supra § 424. 

[a] Averment of a parol agree- 
ment incompatible with written in- 
struments set up does not stand ad- 
mitted. Dillon y. Barnard, 7 F. Cas. 
No. 3,915, Holmes 386 [aff 21 Wall. 
430, 22 L. ed. 673]. 

36. Elswick v. Deskins, 68 W. Va. 
396, 69 SE 894; Wells v. Simmons, 61 
W. Va. 105, 55 SE 990. 

87. Kankakee, etc, R. Co. v. 
Horan, 131 Ill. 288, 23 NE 621. 

38. Edwards v. Edwards, 21 S. C. 
Eq. 101; Penfold v. Nunn, 5 Sim. 405, 
9 EngCh 406, 58 Reprint 389. 

39. U. S.—Scattergood v. Ameri- 
can Pipe, etc., Co., 247 Fed. 712; Ford- 
ham v. Hicks, 224 Fed. 810; Johnson 
v. Chicago, etc., R. Co., 224 Fed. 196; 
Ralston ‘Steel Car Co. v. National 
Dump Car Co., 222 Fed. 590; De- 
structor Co. v. Atlanta, 219 Fed. 996. 

Del.—Clough v. Cook, 10 Del. Ch. 
175, 87 A 1017. 

Ill.—Lavin v. Cook County, 245 
Ill. 496, 92 NE 291; Grimes. v. 
Grimes, 1438 Ill. 550, 32 NE 847. 

Mich.—Watson v. Wagner, 202 
Mich. 397, 168 NW 428; Selznick En- 
terprises v. Harry I. Garson Produc- 
tions, 202 Mich. 111, 167 NW 1011; 
Freeman v. Mitchell, 198 Mich. 207, 
164 NW 445. 

N. J.—McDermott v. Woodhouse, 
87 N. J. Eq. 124, 99 A 103; Weber v. 
Nichols, 75 N. J. Eq. 117, 75 A 997. 

40. New Orleans, etc., R. Co. v. 
New Orleans Great Northern R. Co., 
107 Miss. 453, 65 S 508; Washington 
v. Soria, 73 Miss. 665, 19 S 485, 55 
AmSR 555; Shearer v. Shearer, 50 
Miss. 113; O’Hara v. Cox, 42 Miss. 
496; Reed v. Beall, 42 Miss. 472; 
Marye v. Dyche, 42 Miss. 347. 

Partial demurrers see supra § 484. 

41. Durling v. Hammar, 20 N. J. 
Eq. 220; Metler v. Metler, 18 N. J- 
Eq. 270 [aff 19 N. J. Eq. 457]; Laight 
v. Morgan, 2 Cai. Cas. (N. Y.) 344; 
Green v. Knoxville Banking, etc., Co., 
133 Tenn. 609, 182 SW 244; Phoenix 
Ins.. Co. v. Day, 4 Lea (Tenn.) 247. 

[a] Rule applied.—Where  affi- 
davit to only part of the bill is re- 
quired a demurrer to the whole be- 
cause it is not sworn to is_ bad. 
Laight v. Morgan, 2 Cai. Cas. (N. Y.) 


Striking out part of bill.— 
While a demurrer which is too 
broad must be overruled, a part of 
the bill on which plaintiff is not en- 
titled to relief will, under rule of 
court, be struck out. Lindsley v. 
‘Personette, 35 N. J. Eq. 355. 

42. U. S.—Stewart v. Masterson, 
131 U. S. 151, 9 SCt 682, 33 L. ed. 
114; Tensas Basin Levee Dist. v. 
Tensas Delta Land Co., 204 Fed. 736, 
123 CCA 40; London Guarantee, etc., 
Co. v. Bell Tel. Co., 171. Fed. 278; 
Maeder v. Buffalo Bill’s Wild West 
Co., 132 Fed. 280; Stephens v. Over- 
stolz, 43 Fed. 465; Northern Pac. R. 
‘Co. v. Roberts, 42 Fed. 734 [aff 158 
Weis ial tb SCr 106, nooyt. ed. 87305 
1. S. v. Southern Pac. R. Co., 40 
Fed. 611; Heath v. Erie R. Co., 11 F. 
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pleaded.®9 
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A demurrer 


Cas. No. 6,306, 8 Blatchf. 347. 
Ala.—Sewell v. Walkley, 73 S 422; 
Norton v. Randolph, 176 Ala. 381, 58 
S 283, 40 LRANS 129; Southern 
States F., etc., Ins. Co. v. Whatley, 
173 Ala. 101, 55 S 620; McMahon v. 
McMahon, 170 Ala. 338, 54 S 165; 
Southern R. Co. v. Hays, 150 Ala. 
212, 43 S 487; Moore v. Alabama Nat. 
Bank, 120 Ala. 89, 23 S 831; Lea v. 
Iron Belt Mercantile Co., 119 Ala. 
271, 24 S 28; George v. Central R. 
etes. Co; LOE Alan60%, 14 Si%52. 
Fla.—Mountein v. King, 77 S 630; 
Craft wa. Cratth 74, Mla;, 2625 GS) faves 
Warren v. Warren, 66 Fla. 138, 63 S 
726; Mitchell v. Mason, 65 Fla. 208, 
61S 579; Orlando v. Equitable Bldg., 
etc.;, Assoc, e338.1S' 7986s) Durham «ve 
Stephenson, 41 Fla. 112, 25 S 284; 
Thompson v. Maxwell, 16 Fla. 773. 
Ga.—Hudson v. Hudson, 119 Ga. 
637, 46 SE 874; Reese v. Reese, 89 
Ga. 645, 15 SE 846; Hollsclaw v. 
Johnson, 2 Ga. Dec. 146; Griggs v. 
Thompson, 1 Ga. Dec. 146. 
Iil.— Gooch v. Green, 102 Ill. 507; 
pineuley v. Hamburg, 191 Ill. A, 21, 
( 


Ky.—Graves v. Downey, 3 T. B. 
Mon. 353. 


Me.—Cunningham ‘v. Gushee, 73 
rae 417; Weston v. Blake, 61 Me. 


Md.—Matthews v. Headley Choco- 
late Co., 130 Md. 528, 100 A’ 645; 
Hagerstown v. Young, 125 Md. 482, 
94 A 96; Hogan v. McMahon, 115 Md. 
195, 80 A 695, AnnCas1912C 1260; 
Murphy v. Penniman, 105 Md. 452, 66 
A 282, 121 AmSR 583. 

Mass.—Pope v. Leonard, 115 Mass. 
286. 

Miss.—Jones v. Jones, 99 Miss. 600, 
55 S 361; Canton Cotton Warehouse 
Co. v. Potts, 68 Miss. 637, 10 S 59; 
Morton vy. Grenada Male, etc., Acad- 
emies, 16 Miss. 773. > 

N. H.—Bay State Iron Co. Vv. 
Goodall, 39 N. H. 228, 75 AmD 219. 

N. J.—Holland Reformed School 
Soe. v. De Lazier, 84 N. J. Eq. 442, 93 
A 199; Swinley v. Force, 78 N. J. 
Eq. 52, 78 A 249; Holmes v. Holmes, 


59 N. J. Eq. 449, 45 A 703; Black vV. | 


Black, 27 N. J. Eq. 664; Davison v. 
Perrine, 22 N. J. Eq. 87;  Metler 
v. Metler, 18 N. J. Eq. 270; Banta v. 
Moore, 15 N. J. Eq. 97; Fairchild v. 
Hunt, 14 N. J. Eq. 367; Vanderveer 
v. Stryker, 8 N. J. Eq. 175. 

N. Y.—Boyle v. Brooklyn, 71 N. 
Y. 1; Whitbeck v. Edgar, 2 Barb. Ch. 
106; Kuypers v. Reformed Dutch 
Church, 6 Paige 570; Varick v. 
Briggs, 6 Paige 323 [aff 22 Wend. 
543]; Jewett v. Palmer, 7 Johns. Ch. 
65, 11 AmWD 401; Higinbotham vy. 
Burnet, 5 Johns. Ch. 185; Frost v. 
Beekman, 1 Johns. Ch. 288 [rev on 
other grounds 18 Johns. 544]; Meth- 
odist Episcopal Church y. Jacques, 1 
Johns. Ch. 65; Whitlock v. Duffield, 
2 Edw. 366. 

N. Ci=—Fairly v. Priest, 56 N:. C: 
383. 

Pa.—Bath Portland Cement Co. v. 


Horner, 23 Pa. Dist. 375; Corkin v. 
Blake, 4 Phila. 10. 
Tenn.—Reynolds Corp. v. Knox- 


ville Lith. Co., 138 Tenn. 287, 197 SW 
897; Green v. Knoxville Banking, etc., 
Gospel soa wenn. 609, e182" S IW 2445 
Phcenix Ins. Co. v. Day, 4 Lea 247; 
Hunter v. Campbell County, 7 
Colaw. 49; Blount v. Garen, 3 
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murring party only. On demurrer by one defend- 
ant the facts alleged in the bill cannot be taken 
as true as against codefendant not demurring,*8 
A motion which takes the place of, or is treated 
‘as, a demurrer adinits the truth of all matters well 


c. Rules Governing Determination—(1) 
Demurrer Too Broad. <A demurrer is an entirety,*° 
and if too broad must be overruled in toto.*1 
demurrer to the whole bill must be overruled if any 
part of the bill is good;*? if of several grounds for 
| relief set up any one ground is good;* if it is suffi- 


A 


Hayw. 88; Lowry v. Stapp, (Ch. A.) 
53 SW 194; McNutt v. Roberts, (Ch. 
A.) 48 SW 300; Overall v. Avant, 
(Ch. A.) 46 NW 1031; Hall. v. Cla- 
vert, (Ch. A.) 46 SW 1120; Rowsey v. 
Burkhead, 3 Tenn. Civ. A. 361. 

Va.—Virginia Iron, etc. Co. 
Roberts, 103 Va. 661, 49 SE 984. 

W. Va.—Smith v. Peterson, 71 W. 
Va. 364, 76 SE 804; Dudley v. Nis- 
wander, 65 W. Va. 461, 64 SE 745; 
Eakin v. Hawkins, 48 W. Va. 364, 37 
SE 622; Gay v. Skeen, 36 W. Va. 582, 
15 SE 64. 

Eng.—Knight v. Mosely, Ambl. 
176, 27 Reprint 118; Vaillant v. Dode- 
mead, 2 Atk. 524, 26 Reprint 715; 
Baker v. Pritchard, 2 Atk. 389, 26 
Reprint 634; Huggins v. York Bldgs. 
Co., 2 Atk. 44, 26 Reprint 423, Barn 
83, 27 Reprint 564; Suffolk v. Green, 
1 Atk. 451, 26 Reprint 286; Phipps 
v. Steward, 1 Atk. 286, 26 Reprint 
182; Waterford v. Knight, 9 Bligh 
N. S. 307, 5 Reprint 1306, 3 Cl. & F. 
270, 6 Reprint 1439; Tom v. Deane, 
8 Ir. Eq. 39; Wynne v. Jackson, Mc- 
Clell. & Y. 35, 148 Reprint 314; Ovey 
v. Leighton, 2 Sim. & St. 234, 1 Eng 
Ch 234, 57 Reprint 335; Atty.-Gen. v. 
Brown, 1 Swanst. 265, 36 Reprint 
384, 1 Wils. Ch. 323, 37 Reprint 138; 
Todd v. Gee, 17 Ves. Jr. 273, 34 Re- 
print 106; Baker v. Mellish, 11 Ves. 
Jr. 68, 32 Reprint 1013, 

{a] MIllustration—Where a bill 
sets up a sufficient ground of equi- 
table relief as to title to part of cer- 
tain premises, and none as to anoth- 
er part, a general demurrer will not 
lie. Durling v. Hammar, 20 N. J. 
Eq. 220. 

{b] A demurrer for argumenta- 
tiveness extending to the entire bill 
cannot be sustained if any allega- 
tions are not open to that objection. 
oe v. Parks, 175 Mass. 539, 56 NE 

43. U. S.—Berwind v.- Canadian 
Pac. R. Co., 98 Fed. 158. 

Ala.—Moore v. Empire Land Co., 
181 Ala. 344, 61 S 940; Jones v. Bark- 
er, 163 Ala. 632, 50 S 890; Worthing- 
ton v. Miller, 134 Ala. 420, 32 S 748; 
Hereford v. Hereford, 134 Ala. 321, 
32 S 651; Inge v. Demouy, 122 Ala. 
169, 25 S 228; Barksdale v. Davis, 114 
Ala. 623, 22 S 17; Tillman v. Thomas, 
87 Ala. 321, 6 S 151, 13 AmSR 42; 
Shipman v. Furniss, 69 Ala. 555, 44 
AmR 528. 

Gan C.—Sanche v. Electrolibration 

0., 


Vv. 


4 App. 453. 4 

Fla.—Lindsley v. McIver, 51 Fla. 
463, 40 S 619; Futch v. Adams Bros., 
47 Fla. 257, 36 S 575; Orlando v. 
Equitable Bldg., etc., Assoc., 45 Fa. 
507, 33 S 986; Brokaw v. McDougall, 
20. Fla. 212. 

Ga.—Lowe v. Burke, 79 Ga. 164, 3 


‘SE 449. 


Ill.— Barr v. Barr, 273 Ill. 621, 113 
NE 36; Snow v. Counselman, 136 Ill. 
191, 26 NE 590; Gray vy. Bloomington, 


etea- Rae Cosel 2.0 (Tile AL 159, 
Iowa.—Powell v.. Spaulding, 3 
Greene 417. 


Md.—Hogan v. McMahon, 115 Md. 
195, 80 A 695, AnnCast912C 1260. 

Mass.—Dimmock v. Bixby, 20 Pick. 
368; Boston Water Power Co. v. Bos- 
ton, ete., R. Corp., 16 Pick. 512. 

N. J.—Cole.v. Cole, 69 N. J. Eq. 3, 
59 A 895; Larter v. Canfield, 59 N. J. 
Eq. 461, 45 A 616. 

N. Y.—Western Ins. Co. v. Eagle 
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eient to entitle plaintiff to any of the relief sought,*# 
even though there are a number of grounds for spe- 


F. Ins. Co., 1 Paige 284. 

Tenn.—Madison v. Ducktown S$ 
phur, ete., Co., 113 Tenn. 331, 83 
SW 658; Lowry. v. Stapp, (Ch. A.) 53 
SW 194’: Overall v. Avant, (Ch. A.) 
46 SW (1031. 

Va.—Castleman v. Veitch, 3 Rand. 
(24 Va.) 598. 

W. Va.—Wheeling v. Chesapeake, 
etc., Tel. Co., 82 W. Va. 208, 95 SE 
653; Smith v. Peterson, 71 ‘WwW. Va. 
364, 76 SE 804. 

[al Illustration.—Where a bill is 
good in partition, although it may 
be bad as to the attack it makes 
upon a judgment lien on the prem- 
ises, the bill will not be dismissed 
on general demurrer. Lowe v. Burke, 
79 Ga. 164, 3 SE 449. 

[b] Several claims.—(1) Where a 
bill sets up several claims it is not 
as a whole demurrable if any claim 
is sufficient. Tillman y. Thomas, 87 
Ala. 321, 6 S 151; Cox v. Johnson, 242 
NEAL DO So NES 697 ; Gray v. Bloom- 
IMe ton piece. Pan Co. 20) UN eAT Sao: 
Junior Order Bldg., etc., Assoc. V. 
Sharpe, 63 N. J. Eq. 500, 52 A 832; 
Cartee v. Spence, 24 S. C. 550; Castle- 
man vy. Veitch, 3 Rand. (24 Va.) 598; 
Gay v. Skeen, 36 W. Va. 582, 15 SBE 
64. (2) But where there is a de- 
murrer to the whole bill and also 
partial demurrers to each claim, a 
partial demurrer limited to an un- 
founded claim should be sustained. 
Gay v. Skeen, supra. 

[ec] Cross bill—Where a demur- 
rer containing several grounds is 
directed to the whole cross bill, it is 
properly overruled when one or more 
of the grounds are sufficient to with- 
stand the demurrer. Spencer v. 
Spencer, 61 Fla. 777, 55 S 71. 

44. Uz. S.—Livingston v. Story, 9 
Pet. 632, 9 L.' ed. 255; St. Louis, etc., 
RCo ve5A lien 131 Med, 740); ‘Lens 
don Guarantee, etc., Co. Ltd. v. Bell 
Tel. Co., 171 Fed. 278; Pacific Live- 
Stock Co. v. Hanley, 98 Fed. 327; 
Failey v. Talbee, 55 Fed. 892; Mer- 


riam v. Holloway Pub. Co., 43 Fed. 
450; Conklin v. Wehrman, 38. Fed. 
874; Mercantile Trust, ete., Co.) VE 


Rhode Island Hospital Trust Co., 
36 Fed. 863; Chicago, ete., R. Co. v. 
Hartshorn, 30 Fed. 541; Patrick v. 
Isenhart, 20 Fed. 339; Socola_ v. 


Grant, 15 Fed. 487; La Croix v. May,” 


15 Fed. 236; Buerk v. Imhaeuser, 8 
Fed. 457; Atwill v. Ferrett, 2 F. Cas. 
No, 640, 2 Blatchf. 39; Brandor Mfg. 
Co. v. Prime, 4 F. Cas. No. 1,810, 3 
Ban. & A. 191, 14 Blatchf. 371; Heath 
v. Erie R. Co., 11 F. Cas. No. 6,306, 
8 Blatchf. 347; Hosmer v. Jewett, 12 
F. Cas. No. 6,713, 6 Ben. 208; Perry 
v. Littlefield, 20 F. Cas. No. 11,008, 
17 Bilatechf. 272: 

Ala.—Sewell v. Walkley, 73 S 422; 
Hardie-Tynes Mfg. Co. v. Cruise, 
189 Ala. 66, 66 S 657; Whitley v. 
Willingham, 176 Ala. 264, 57 S 816; 
Robinson v. Griffin, 173 Ala. 372, 56 
S 124; Birmingham v. Coffman, 173 
Ala. 218, 55 S 500, AnnCas1914A 887; 
Southern States F., etc., Ins. Co. v. 
Whatley, 173 Ala. 101, 55 S 620; Nel- 
son v. Wadsworth, 171 Ala. 603, 55 
S 120; Jones v. Barker, 163 Ala. 632, 
50 S 890; DcDaniel vy. Louisville, 
ete, KR. Co, 155) Alas 5538), 46 ‘S981 
Young’ v. Howe, 150 Ala., 157,: 438 
S 488; Bresler v. Bloom, 147 Ala. 
504, 41 S 1010; Cronk v. Cronk, 142 
Ala. 214, 37 S 828; Beall v. Lehman 
DurreCo, L110 SAian 446, A18irsiie as 
George v. Georgia Cent. R., etc., Co., 
LOM Atlan 607 14 S759" 

D. C.—Pleasants v. Fay, 13 App. 
Zaoui 

Fla.—Shone v. Bellmore, 78 S 605; 
Merritt v. Mace, 73 Fla. 8838, 75 S 
57: West Palm Beach y. Ryder, 73 
Fla. 558, 74 S 603; Prince v. Mahin, 
73 Fla. 525, 74 S 696; Phifer v. Ab- 
bott, 73 Fla. 402, 74 S 488; Williams 
Meeplack ut Vomshlay woOOOn ese alan 
Vance v. Jacksonville Realty, etce., 
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Co,, 69a. 33, 67 S, 6863,-Boyd) v. 
Gosser, 68 Fla. 395, 67 S 89; Mitchell 
vi Mason; 65 Fla. 208) :615%S 579; 
Gainesville v. Phifer, 64 Fla. 34, 59 
S 194; Key West Wharf, etc., Co. v. 
Porter, 63 Fla. 448, 58 S 599, AnnCas 
1914A 173; Bratton v. Bratton, 62 
Fla. 442, 56 S 411; Spencer v. Spen- 
cer, 61 Fla. 777, 55 S 71; Crosby v. 
Andrews, 61 Fla. 554, 55 S 57, Ann 
Cas1913A 420; La Fayette Land Co. 
v. Caswell, 59 Fla. 544, 52 S 140, 
138 AmSR 166; Miami v. Shutts, 59 
Fla. 462, 51 S 929; Brown v. Chau- 
tauqua Assoc., 59 Fla. 447, 52 S 802; 
Roberts v. Cypress Lake Naval 
Stores.Co.; “58° Maw 514; 750" S'*678; 
Hull v. Burr, 58 Fla. 432, 50 S 754; 
Holt v. Hillman-Sutherland Co., 56 
Fla. 801, 47 S 934; Lindsley v. Mc- 
Iver, 51 Fla. 463, 40 S 619; Orlando 
v. Equitable Bldg., etc., ASSOC., 45 
Fla. 507, 33 S 986; Johnson v. Mc- 
Kinnon, 45 Fla. 388, 34 S 272; Louis- 
ville, ete., R. Co. v. Gibson, 43 Fla. 
815, 31 S 230; Durham vy. Stephenson, 
41 Fla. 112, 25 S 284; El Modello 
Tete Mfg. Co. v. Gato, 25 Fla. 886, 
7 3 


Ga.—Hazlehurst v. Savannah, etc., 
R. Co., 438 Ga..13; McLaren v. Steapp, 
1" Ga. 376. 

Ida.—Sand Point v. Doyle, 11 Ida. 
642, 83 P 598, 4 LRANS 810. 

Ill.—Cox v. Johnson, 242 Ill. 159, 
89 NE 697; Wormley v. Wormley, 207 
Ill. 411, 69 NE 865, 3 LRANS 481; 
Wescott v. Wicks, 72 Ill. 524; Brown 
v. Hogle, 30 Ili. 119; Hiles v. Hiles, 
120 Ill. ‘A. 617; Women’s Catholic 
OL Sof Hh. ve Haley, 86  Tly vAj 330: 
Martell v. Martell, 74 Ill. A. 380; 
Crane v. Hutchinson, 3 Ill. 
Cpe 100 Ill. 269]. 

Ind.—-Migatz v. Stieglitz, 166 Ind. 
Bi Mire NE 400; Fancher v. Ingra- 
ham, 6 Blackf. 139. 

Iowa.—Harrington v. Cubbage, 3 
Greene 307. 

Me.—Trask v. Chase, 107 Me. 137, 
77 A 698; Cunningham v. Gushee, 73 
Me. 417; Laughton v. Harden, 68 
Me. 208; Burns v. Hobbs, 29 Me. 273. 

Md.—Brown v. Benzinger, 118 Md. 
29, 84 A 79, AnnCas1914B 582; Ship- 
ley v. Fink, 102 Md. 219, 62 A 360, 
2 LRANS 1002. 

Mass.—Granara v. Italian Catho- 
lic Cemetery Assoc., 218 Mass. 387, 
105 NE 1073; Whitmore vy. Interna- 
tional Fruit, ete., Co., 214 Mass. 525, 
102 NE 59; Bowker v. Torrey, 211 
Mass. 282, 97 NE 770; Robinson v. 
Guild, 53 Mass. 323; White v. Curtis, 
2 Gray 467. 

Mich.—Union Banking Co. v. Trus- 
cott Boat Mfg. Co., 189 Mich. 698, 
155 NW 717; Phillips v. Jacobs, 145 
Mich. 108, 108 NW 899; C. H. Little 
Co. v. Woodward Ave. Cemetery 
Assoc., 135 Mich. 248, 97 NW 682; 
Flynn v. Detroit Third Nat. Bank, 
122 Mich. 642, 81 NW 572; Shaw 
v. Chase, 77 Mich. 436, 438 NW 883; 
Hatch v. St. Joseph, 68 _Mich. 220, 

; Carney v. Carney, 63 
Mich. GR AON INV Sols ATCO tee. 
Boyce, . 480, 29 NW 102; 
Merrifield v. Ingersoll, 61 Mich. 4° 
27 NW 714; Wilmarth v. Woodcock, 
58 Mich. 482, 25 NW 475; Cochrane 
v. Adams, 50 Mich. 16, 14 NW 681; 
Wilson v. Eggleston, b7 Mich. 257; 
Hoffman v. Ross, 25 Mich. 175; 
Hawkins v. Clermont, 15 Mich. 511; 
Burpee v. Smith, Walk. 327; Wa- 
wards v. Hulburt, ‘Walk. 54; Williams 


v. Hubbard, Walk. 28; Ankrim v. 
Woodworth, Harr. 855; Thayer v. 
Lane, Harr. 247; Clark ‘v. Davis, 
Harry 227. 


Minn.—Anderson vy. Dyer, 94 Minn. 
101 NW 1061. 

Miss.—Hentz v. Delta Bank, 76 
Miss. 429, 24 S 902; Quitman County 

Ves Stritze, 69 Miss. 460, 13°°S° 35% 

Anding vy. Davis, 38 Miss. 574, 1% 

reves 658; Graves v. Hull, 27 Miss. 
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cial demurrer to parts of the bill.4° And where sev- 
eral demurrers are addressed to the bill as a whole, 


Mo.—Ulrici v. Papin, 11 Mo. 42. 

N. H.-—Craft v. Thompson, 51 N. 
H. 536; Currier v. Concord R. Corp., 
48 N. 21. 

N. J.—Schulz v. Ziegler, 80 N. J. 
Eq. 199, 88 A 968, 42 LRANS 98; 
Clark v. Van Cleef, 15. Ne J. Ea. 
152, 1 (A260; Junior Order Bidg., 
etc., Assoc. v. Sharpe, 63 N. J. Eq.’ 
500, 52 A 832; Lindsley v. Per- 
sonette, 35 N. J. Eq. 355; Reading v. 
Stover, 32 N. J. Eq. 326; Romaine 
vy. Hendrickson, 24 N. J. Hq. 231; 
Drummond y. Westervelt, 24 N. J. 
Eq. 30; Vail v. New Jersey Cent. R. 
Co., 23 N. J. Hg. 466; Brownlee v. 
Lockwood, 20 N. J. Eq. 239; Dur- 
ling v. Hammar, 20 N. J. Eq. 220; 
Banta v. Moore, 15 N. J. Eq. 973 
Outwater v. Berry, 6 N. J. Eq. 63. 

N. Y.—Le Roy v. Veeder, 1 Johns. 
Cas. 417; Laight v. Morgan, 2 
Cas. 344, 1 Johns. Cas. 429; Cha- 
zournes v. Mills, 2 Barb. Ch. 466; 
Stuyvesant v. New York, 11 Paige 
414; Brockway v. Copp, 3 Paige 539; 
Kimberly y. Sells, 3 Johns. Ch. 467; 
Verplank vy. Caines, 1 Johns. Ch. 57; 
Le Fort v. Delafield, 3 Edw. 32; Whit- 
lock v. Duffield, 2 Edw. 366. 

N. C.—Sikes v. Truitt, 57 N. C. 
361; Harp v. Earp, 54 N. C. 239: 
Barnawell v. Threadgill, 40 N. C. 86;° 
Thompson v. Newlin, 38 N. C. 338, 42 
AmD 169. 

Oh.—Carter v. Longworth, 4 Oh. 


384. 
Pa.—U. S. Bank v. Biddle, 2 Pars. 
Eq. Cas. 31; Everhart v. Everhart, 


4 LuzLegReg 259; 
well, 14 Phila. 197. 
Tenn.—Riddle v. -Motley, 
468; Fay v. Jones, 1 Head 442; Rus- 
sel v. Lanier, 4 Hayw. 289; Blount 
v. Garen, 3 Hayw. 88; Chadwell Vv. 
Jones, 1 Tenn. Ch. 498. 
Vt.—Wetmore, etc., Granite Co. v. 
Bertoli, 87 Vt. 257, 88 A 898; Wat- 
kins v. Childs, 80 Vt. 99, 66 A 805, 
11 AnnCas 1128; Shed v. Garfield, 


W. Va.—Wheeling v. Chésapeake, 
éte:, Tel. 'Co.,' 82. ‘We Va--208>°954SH 
653; Allen v. South Penn Coal COs 
58 Ww. Va. 197, 52 SH 454; Turner 
v. Stewart, 51 W. Va. 498, 41 SH 
924; Hakin v. Hawkins, 48 W. Va. 
364, 37 SE 622; Miller v. Hare, 43 
W. Va. 647, 28 SE 722, 39 LRA 491; 
Gay v. Skeen, 36 W. Va. 582, 15 
SE 64. 

Wis.—-Marien v. Milwaukee Evan- 
gelical Creed Cong., 132 Wis. 650, 
113 NW 66. 

Ont.—Calvert v. Burnham, 6 Ont. 
A. 620. 

“In passing upon a demurrer to 
the whole bill in a suit in equity, 
every presumption is against the bill, 
but it is also true that such a de- 
murrer operates aS an admission 
that all the allegations in the bill 
which are well pleaded are true, 
and a demurrer to the whole bill 
should be overruled if the bill makes 
any case for equitable relief.” 
Woodbridge v. Thrasher, 70 Fla. 467, 
480, 70 S 440. 

[a] Part of relief equitable.—(1) 
If a demurrer goes to the entire bill 
for want of jurisdiction, and some 
of the relief prayed is cognizable in 


Thomas v. Bos- 


1 Lea 


5 'Vt. 39, 


equity, the demurrer will be over- 
ruled. Brandon Mfg. Co. v. Prime, 
4 F. Cas. No. 1,810, 14 Blatchf. 


371; Tillman v. Thomas, 87 Ala. 3721, 
6 S 151, 18 AmSR 42; Crowder v. 
Denny, 3 Head (Tenn.) 359. (2) A* 
demurrer to the bill is properly over- 
ruled where it goes to the bill as a 
whole, although a part of the re- 
lief demanded is obtainable in a 
court of law and could only be grant- 
ed in equity as incidental to purely 
equitable relief, also prayed for. 
Robinson v. Griffin, 173 Ala. 372, 
56 S 124. 

45. Ala.—Whitley v. Willingham, 
176 Ala. 264, 57 S 816; Nelson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and not severally to such particular aspect as each. 
is appropriate to, the demurrers are properly over- 
ruled, although the bill is defective in every as- 
pect.*° As a general rule, when a bill seeks relief 
and discovery, a general demurrer will be overruled, 
if plaintiff is entitled to either the relief or the 
discovery.47 Where a demurrer is interposed to 
several parts of the bill and one of the parts de- 
murred to is good,** or where a demurrer to a part 
. of a pill is not good as to the whole of that part,? 
the demurrer should be overruled. The same rule 
applies where one demurrer is filed to an original 
and amended bill, one of which is demurrable, and 
the other not,°° or where there is a demurrer to a 
bill of revivor aud supplement in which supple- 
mental matter is improperly inserted.5+ A demurrer 
to the whole bill does not lie merely because the 
prayer for relief is too broad,®? the proper coursé 
being to demur to the part of the relief specifically 
prayed for, to which plaintiff is not entitled; nor 
because inconsistent modes of relief are prayed 
for;°* nor because there is a prayer for the wrong 
relief ;>> nor because the prayer for relief is in the 
alternative.°® When there are several plaintiffs, and 
the bill is demurred to, a ground of demurrer as- 
signed as to all will be overruled, if 1t is bad as to 
any of plaintiffs.°* So if there appears to be ground 
for relief as against any of several defendants, a 
general demurrer will be overruled.®* And where 
defendant, improperly made a party, joins in a gen- 
eral demurrer with codefendant, and the bill as a 


whole is good against either of them, the demurrer. 


must be overruled.®® Where all the parties neces- 
sary for one purpose are joined, a general demurrer 
will not be sustained, although a necessary party for 
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another purpose is lacking.®° 

Exceptions. The court may, in order to narrow 
the litigation,®! or save the parties needless ex- 
pense,** sustain a general demurrer as to the part 
of the bill to which it is good and overrule it in 
other respects. And an exception to the general 
rule has also been recognized where the bill is multi- 
farious.®? 

[§ 491] (2) Demurrer Too Narrow. It was 
formerly the rule in England that if a demurrer 
did not cover so much of the bill as it might prop- 
erly have extended to, it would be overruled,** but 
this rule was abolished there,** and its operation 
was expressly forbidden by the federal equity rules 
in force before demurrers were abolished.6¢ A 
ground of demurrer which does not go to the whole 
of the bill or relief prayed, and does not dispose 
of the entire case, or the whole of the part to which 
the demurrer is directed, is bad.°7 

[§ 492] (3) Joint Demurrer. Where a demur- 
rer offered by two defendants is joint and several, 
it may be good as to one and bad as to the other.*® 
Where the demurrer is joint, according to some of 
the authorities, it must be good as to all, or it will 
be bad as te each,®® while according to others the 
same rule applies as where the demurrer is joint and 


several,”° 

[§ 493] (4) Demurrer Overruled by Plea or 
Answer. While defendant may present different 
defenses to the same bill, there must be no over- 
lapping of defenses,74 and if the same matter is 
covered to any extent by a demurrer and also by a 
plea or answer the plea or answer overrules the de- 


murrer.’2 Thus a demurrer to the whole bill is over- 


Wadsworth, 171 Ala. 603, 55 S 120; A. 106. 776, 44 S 146; Phillips v. Jacobs, 
Hereford v. Hereford, 134 Ala. 321, 56. Macke v. Macke, (Ala.) 76 S| 145 Mich. 108, 108 NW 899; Burk 
32 S651. " 26; Brokaw v. McDougall, 20 Fla.| v. Muskegon Mach., etc., Co., 98 Mich. 
Fla.—Mountein v. King, 77 S 630; | 212; Western Ins. Co. v. Eagle F.| 614, 57 NW 804; Sweet v. Converse, 
Prince v. Mahin, 73 Fla. 525, 74) Ins. Co., 1 Paige (N. Y.) 284. 88 Mich. 1, 49 NW 899; Brown_v. 
S 696; Warren v. Warren, 66 Fla. 57. Gibson v. Jayne, 37 Miss. 164. Taliman, (N. J. Ch.) 54 A 457; Wil- 
138, 63 S 726; Mitchell v. Mason, 58. Dixie Grain Co. v. Quinn, 181/ lard v. Reas, 26 Wis. 540. 
65 Fla. 208, 61 S 579; Key West| Ala. 208, 61 S 886; Hoxsey v. New 70. Crane v. Deming, 7 Conn. 387; 
Wharf, etc., Co. v. Porter, 63 Fla.| Jersey Midland R. Co., 33 N. J. Eq.| Lancaster v. Roberts, 144 Ill. 213, 
448, 58 S 599, AnnCasi914A 173; 119. , 33 NE 27; Wheeling v. Chesapeake, 
Hartzell v. Brash, 61 Fla. 606, 55 59. Wherry v. Latimer, 103 Miss.} etc., Tel. Co.,, 82 W. Va. 208, 95 SE 
S 401; Johnson v. McKinnon, 45] 524, 60 S 5638, 642. 653; London v. Levy, 8 Ves, Jr. 398, 
Fla. 388, 34 S 272; El Modello Cigar 60. Barr v. Barr, 278 Ill. 621, 113} 32 Reprint 408. 
Mfg. Co. v. Gato, 25 Fla. 886, 7 S/ NE 36. . [a] A joint demurrer by husband 
23, 283 AmSR 537, 6 LRA 823; Thomp- 61. Meredith v. Tullahoma First | and wife may be overruled as to the 
son v. Maxwell, 16 Fla. 773. Nat. Bank, 127 Tenn. 68, 152 SW | husband and sustained as to the wife, 
Mass.—Whitmore v. International | 1038; Ballentine v. Pulaski, 15 Lea] aS she need not demur Separately. 
Fruit, etc, Co., 214 Mass. 525, 102} (Tenn.) 633; Berry _v. Wagner, 13| Crane v. Deming, 7 Conn. 387; Wood- 
NE 59. Lea (Tenn.) 591; Parks v. Nash-| en_v. Morris, 3 N. J. Ea. 65. 
Tenn.—Rowsey v. Burkhead, 3] ville, etc. R. Co., 13 Lea (Tenn.) 71. See supra § 454. ' 
Tenn. Civ. A. 361. 1, 49 AmR 655; Puckett v. Richard- 72. AY) = Hardin s v. _American 
46. Thompson y. Brown, (Ala.)| son, 6 Lea (Tenn.) 49; Riddle v.| Glucose Co., 182 Ill. 551, 55 NE 577, 
76 S 298: Worthington v. Miller, 134] Motley, 1 Lea (Tenn.) 468. f 74 AmSR 189, 64 LRA 738; Bond v. 
Ala. 420, 32 S 748. 62. Pope v. Stansbury, 2 Bibb] Pennsylvania Co., 171 Ill. 508, 49 
47. See Discovery § 31. (Ky.) 484. ee ae 2 Gini ees 
48. Chazournes v. Mills, 2 Barb. 63. Gooch v. Green, 102 Ill. 507; <y.—Beauchamp vy. Gibbs, i 
Ch. (N. Y.) 466; Le Fort v. Dela-| Dimmock v. Bixby, 20 Pick. (Mass.) 481. 
field, 3 Edw. (N. Y.) 32; Cooper| 368. But see Brown v. Tallman, (N. Md.—Morton v. Harrison, 111 Md. 
Eg. Pl. pp 112, 113; Story Eq. Pl.| J. Ch.) 54 A 457 (where, a demurrer 536, 75 A 337; Frederick County v. 
§ 443 : : : on the ground of multifariousness | Frederick, 88 Md. 654, 42 A 218; 
49. Burns v. Hobbs, 29 Me. 273.| is joint, not joint Ane several, aad were Case, 1 Bland 206, 17 AmD 
" ‘ Tenn. the bill is not multifarious as agains all, 
BO easy, songs end <t ? one of demurrants, the demurrer Miss.—Hentz v. Delta Bank, 76 


442. 

Sls eT 
Paige (N. Y. 5 

52. ie v. Froelich, 24 Ill. A. 
303; Schulz v. Ziegler, 80 N. J. Ea. 
199, 88 A 968, 42 LRANS 98; Whit- 
beck v. Edgar, 2 Barb. Ch. (N. Y.) 
106; Frank vy. Brunnemann, 8 W. Va. 
462. 

58. Schulz v. Ziegler, 80 N. J. 
Eq. 199, 83 A 968, 42 LRANS 98; 
Whitbeck v. Edgar, 2 Barb. Ch. (N. 
Y.) 106. 

54. Gooding v. Riley, 50 N. H. 400. 

55. Patrick v. Isenhart, 20 Fed. 
339; South Florida Citrus Land Co. 
vy. Walden, 59 Fla. 606, 51 S 554; 
Merchants’ Nat. Bank v. Hogle, 25 
Ill. A. 543; Holden v. Holden, 24 Ill. 


{21 C. J.—29] 


v. Dickerson, & 


must fail as to both of them). 
64. Dawson v. Sadler, 1 Sim. & 
St. 537, 1 EngCh 537, 57 Reprint 212. 
65. 1 Daniell Ch. Pr. (6th Am eda) 
583. 
ra 66. Federal Equity Rules (1842), 
Russell v. State Nat. Bank, 
104 Tenn. 614,.58 SW 245. 
68. Taylor v. Matthews, 53 Fla. 
776, 44 S 146; Dzialynski v. Jack- 
sonville Bank, 23 Fla. 346, 2 S 696; 
Sweet v. Converse, 88 Mich. 1, 49 NW 
899; Barstow v. Smith, Walk. (Mich.) 
394; Glascott v. Copper-Miners’ Co., 
11 Sim. 305, 34 EngCh 305, 59 Re- 


print 892. 
69. Taylor 53) hla. 


v. Matthews, 


Miss. 429, 24 S 902; Pieri v. Shields- 
boro, 42 Miss. 493; Fall v. Hafter, 
40 Miss. 606; Baines v. McGee, 2 
Miss. 208. 

N. J.—McDevitt v. Connell, 71 N. 
J.: Eq: 119; 63). A.504;, Bird v. Ma- 
gowan, (Ch.) 43 A 278. 

N. Y.—Laight v. Morgan, 1 Johns. 
Cas. 429; Jarvis v. Palmer, 11 Paige 


650; Kuypers v. Reformed Dutch 
Church,. 6 Paige 570; Spofford v. 
Manning, 6 Paige 383; Leacraft v. 


Demprey, 4 Paige 124; Souzer v. De 
Meyer, 2 Paige 574; Clark v. Phelps, 
6 Johns. Ch. 214; Bruen v. Bruen, 4 
Edw. 640. 

Oh.—Muskingum Bank vy. Carpen- 
ter, Wright 729. 
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ruled by an answer to the whole bill,’* or to any part 
thereof,’* and a general answer to the bill overrules 
So if defendant demurs, and after- 
ward answers as to the same matter, the demurrer is 
overruled or waived.7® A demurrer which is proper- 
ly incorporated in an answer is not overruled there- 
The demurrer of one defendant is not over- 
ruled by the plea 78 or answer *® of a codefendant. 
Amended bill. A defendant cannot, after he has 
answered the original bill, if plaintiff amends it, put 
in a general demurrer to ‘the whole bill, because the 
answer will overrule the demurrer.*° 
defendant has answered the original pill and an 
amendment has been made, which materially varies 


any demurrer.” 


by.?7 


EQUITY 
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TE, however, 


the case made against the demurring party, he will 


Pa.—Barbey’s App., 119 Pa. 413, 13 
A 451; Preston v. Preston, 25 ‘Pa. 
Cor 385; Wolf v. Eynn, 5 Kulp deb us 
see Moyer v. Livingood, 2 Woodw. 
317 (where a bill is partly demurred 
to and partly answered, the fact 
that the same ground is covered, to 
a partial extent, by both the de- 
murrer and the answer cannot be 
taken advantage of by plaintiff). 

S. C.—Miller v: Furse, 8 S. 
Eq. 187; Robertson v. Bingley, 6 s 
(CEP ABCE 333; Saxon v. Barksdale, 4 
S. C, Ea. 522. 


Tenn.—Tooke v. Richards, 11 
Heisk. 711; Saunders v. Gregory, 3 
Heisk. 567. 


Vt.—Wade v. Pulsifer, 54 Vt. 45. 

Eng.—Dormer vy. Fortescue, 2 Atk. 
282, 26 Reprint 573; Cotter v. Layer, 
1 Eq. Cas. Abr. 42, 21 Reprint 861; 
Lowndes v. Garnett. ete., Gold Min. 
Co., 8 Jur. N. S. 694; Jones v. Straf- 
ford, 3 P. Wms. 79, 24 Reprint 977. 

{a] Bad demurrer treated as an- 
swer.— Where defendant answers and 
demurs to the same matter, the de- 
murrer is bad, but it may be con- 
sidered as part of the answer. Mil- 
Ter GV PIPUTSEs 116 cS Cound .ecl Sil. 

{b] In Vermont ‘‘the general rule 

has certain modifications.” By rule 
of court ‘no demurrer is to be held 
bad because the answer extends to 
some part of the matter that is cov- 
ered by the demurrer....A _ de- 
fendant may insist in his answer 
on any special matter that goes to 
the merits of the bill with the same 
benefit as if he had formally de- 
murred to the bill...in which 
case the demurrer is for considera- 
tion as if it stood alone... and 
must be brought forward for hear- 
ing before ‘the case is heard on its 
merits, otherwise it is waived. 
But this rule does not contemplate 
the joining of inconsistent pleadings 
except such as go to the merits of the 
whole bill. With this exception 
there must be no overlapping of de- 
fenses, and, if a defendant answers 
a part of a bill and then demurs 
to the same matter, his answer will 
overrule his demurrer.” Waterman 
v. Moody, (Vt.) 103 A: 325, 329. 

[ec] Under former federal equity 
rule see U. S. v. Bell Tel. Co., 30 
Fed. 523; Fuller v. Knapp, 24 Fed. 
100; Crescent City lLive-Stock, etc., 
Co. v. Butchers’ Union Live-Stock, 
etc., Co., 12 Fed. 225; Adams v. How- 
ard, 9 Fed. 347, 20 Blatchf. 38; Hayes 
Sa 8 Fed. 702, 18 Blatchf. 
420. 

73. U. S.—Bryant, ete, Co. v. 
Robinson, 149 Fed. 321, 79 CCA 259; 


Strang v. Richmond, etc, R. Co., 
101 Fed. 511, 41 CCA 474. 
D. C.—Droop v. Ridenour, 9 App. 


95. 
Md.—Somerset Rapid Transit Co. 
vy. Crisfield, 126 Md. 868, 94 A 911. 
Miss.—Norwich Union F. Ins. Co. 
v. Standard Drug Co., 117 Miss. 429, 
78 S 353. 


Pa.—In re Finley, 196 Pa. 140, 
46 A 443; Thomas~v. Boswell, 14 
Phila. 197. 


[a] Waiver.—Although under the 


old equity rules the filing of an an- 
swer at the same time as a de- 
murrer operates as a withdrawal of 
the demurrer, a complainant, by mov- 
ing to strike out the answer and 
agreeing to have the case set down 
for hearing on the demurrer, waives 
the right to insist that the demurrer 
was withdrawn. Tensas Basin Levee 
Dist. Comrs. v. “Tensas Delta Land 
Co., 204. Fed. 736, 128 CCA 40. 

McDermott v. Blois, R. M. 

(Ga.) 281; Pieri v. Shields- 
boro, 42 Miss. 493; Kessler’s Case, 
1 LehighValLR (Pa.) 153. 

[a] Effect upon partial demur- 
rers.—Where a demurrer to the 
whole bill is overruled by an an- 
swer to part, grounds of demurrer 
limited to other parts of the bill 
cannot be considered. Hentz vy. Del- 


ta Bank, 76 Miss. 425, 24 S 902. 
75.5: (Ui Si lV, Parrott,4275 By) Cas: 
No. 15,998, McA?ll. 271; Norwich 


Union F. Ins. Co. v. Standard Drug 
Co., 117 Miss. 429, 78.S 3538; Bond 
v. Jones, 16 Miss. 868; Spofford v. 
Manning, 6 Paige (N. Y.) 383; Mc- 
Elhenny’s App., 61 Pa. 188 [mod 6 
Phila. 495]; New York, ete., Coal 
Co;' .v." "Spencer; 93) Pas “Dist... 694; 
atares v. Phillips, 6 Phila. (Pa.) 

[aj]. Answer alleging ignorance, 
etc.—Where there was a demurrer 
to a portion of the bill, and the 
answer concluded by: alleging de- 
fendant’s ignorance of all matters in 
the bill not covered by the answer 
and left them for plaintiff to prove, 
such answer overruled the demurrer. 


Spofford v. Manning, 6 Paige (N. 
Y.) 383. 
ahs Ala.—Ray v. Womble, 56 Ala. 


Ill.—Stemm v. Gavin, 255 Ill. 480, 
99 NE 6638; Miller, v. Lanning, 211 
Tll. 620, 71 NE 1115; French v. Com- 
mercial Nat. Bank, IE EN Ateerboo: 
faff 199 Tl! )218, 65 NB. 252]. 

Ind.—Watson v. Clendennin, 6 
Blackf. 477. 

Peas phage SEE v. Francis, 8 Miss. 

N. J.—Goodbody v. Delaney, 80 
N. J. Eq. 417, 83 A 988; Droste v. 


Hall, (Ch.) 29 A 437. 

N. Y.—Jarvis v. Palmer, 11 Paige 
650; Bruen v. Bruen, 4 Edw. 640. 
CA C.—Brown v. Pratt, 56 N. C. 


Pa.—Casselberry v. Citizens’ Pass. 
Bs Co; 6 Past Diste50,.138) Paso: 

Eng.—Roberts v. Clayton, 3 Anstr. 
715, 145 Reprint 1016; Done v. Pea- 
cock, 3 Atk. 726, 26 Reprint 1216; 
Archer v. Little, 1 Bligh N. 8. 272, 
4 Reprint 872; Skey v. Garlike, 1 
De G. & Sm. 396, 63 Reprint 1120; 


Slade v. Slade, 6 Jur. 31S Crampton: 


v. Meath, 1 Sau. & Se. 297; Salkeld 
Vv. Phillips, 2 Y. & C. Exch. 580, 160 
Reprint 527; Corbett v. Hawkins, 1 
5 ee TR 421, 148 Reprint 735. 

[a] Such’ answer by a merely 
formal party, against whom no re- 
lief is prayed, will not result in re- 
tention of the bill as to him where 
demurrers by others overthrow the 
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be entitled to demur to the whole bill as amended, 
even though he may have demurred to it unsuccess- 
fully before amendment.*+ 
Withdrawal of answer. 
answer to be withdrawn and a demurrer to be filed 
in lieu thereof,8? or, where a demurrer and an an- 
swer are both filed, may permit the answer to be 
withdrawn and the case heard on demurrer.** 


The court may permit an 


Demurrer Waived, Abandoned, or 


Withdrawn. A defendant may waive or abandon his: 
demurrer, not only by expressly withdrawing 1 
but also by conduct inconsistent with an intention ‘to 
rely upon it, as by proceeding to final hearing on 
the merits without a disposition of the demurrer; 


bye 


85 


equity of the bill. Brown v. Pratt, 
56a Ne) G.-202 
[b] Answer claiming benefit of 
demurrer.—Withdrawing a general 
demurrer and filing an answer, 
claiming the benefit of a demurrer, 
does not deprive defendant of the 
right to raise a jurisdictional ques- 
tion. Bosley v. Peck, 192 Ill. A. 366. 

77. McRainey v. Jarrell, 59 Fla. 
587, 52 S 304; Johnson v. Wingfield, 
(Tenn. Ch A.) 42 SW 20 

Right to incorporate dondiven in 
answer see supra § 485. 


"78; UDakin vy: Union Pac. KinCo:, 
5 Fed. 665. 
79. Jones v. Philadelphia, 25 Pa. 


Dist. 386. 

80. Booth v. Stamper, 10 Ga. 109. 
See also Pennsylvania Co. v. Bond, 
99 Tll. A. 585 [aff,202 Ill. 95] (where 
a bill is amended after answer and 
defendant is given leave to have his 
answer stand as an answer to the 
amended bill, there can be no de- 
murrer except to new matters set up 
in the amendment). 

81. Booth v. Stamper, 10 Ga. 109; 
Atkinson v. Hanway, 1 Cox Ch. 360, 
29 Reprint 1203; Ellice v. Goodson, 3 
Myl. & C. 653, 14 EngCh 658, 40 
Reprint 1078. 

82. Saunders v. Savage, (Tenn. Ch. 
“A.) 68 SW 218 

83. Fogg v. "price, 145 Mass. 513, 
14 NE 741; In re Finley; 196 Pa. 
140, 46 A 443; Saunders v. Savage, 
(Tenn. Ch. A.) 68 SW 218. 

84. See cases infra this note. 

{a] When demurrer may be with- 
drawn.—(1) A defendant may with- 
draw his demurrer on motion after it 
has been set down upon payment of 
costs (Downes v. East India Co., 6 
Ves. Jr. 586, 31 Reprint 1208), (2) or 
before final’ decision, after an inti- 
mation that the judge will overrule 
the demurrer (Smith v. Hornsby, 70 
Ga. 552). 

[b] Partial abandonment.—(1) De- 
fendant may at the hearing abandon 
a part of the grounds of demurrer 
and such parts will then be disre- 
garded. Garrett v. Garrett, 21 S. C. 
Eq. 272. (2) Where defendant at 
hearing abandons question of juris- 
diction raised by demurrer he should 
be required to withdraw so much of 
demurrer as relates thereto. Ebling 
ye eae eath Haven, 244 Pa. 505, 91 


85. U. S.—Basey A poollagher 20 
Wall. 670, 22 L. ed. 

Ala. —Daugharill V. icims, 53 Ala. 
62; Martin v. Hewitt, 44 Ala. 418. 

Ark.—Kiernan  v. Blackwell, 27 
Ark. 235. 

Ill.—Long v. Fox, i100 Ill. 43. See 
also Law v. Ware, 238 Ill. 360, 87 


NE 308 (failure to rely upon right 
claimed in answer as if defendant 
pepe aay, demurred). 

Mass.—Torrey v. Parker, 220 Mass. 
520, 108 NE 472. 

Mich. —Reeg v. Burnham, 55 Mich. 
39, 20 NW ‘708, 21 NW 481. 
1phliss—Norton v. Coley, 45 Miss. 
Mo. 


chien eb County v. Clark, 51 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 494-496] 
by filing pleas;s* by stipulating the facts and 
submitting the case for decision thereon soe DY) 
consenting to a reference,’* or to a final decree,®? 
or that the ease be removed from the docket.2° 
Where, however, defendant submits his cause on a 
motion to dismiss the bill, on demurrer to the bill, 
and upon the depositions of certain witnesses, it is 
the duty of the court to notice the motion and de- 
murrer in his decree, and they are not waived be- 
cause the final decree makes no mention of them. 
A demurrer once waived is always waived.®? Where, 
after a demurrer is filed to the original bill for im- 
proper joinder of defendants, an amendment to the 
bill is filed by consent to which defendants do not 
demur but answer by a denial, exceptions to over- 
ruling the demurrer to the original bill will not be 
considered, although the objections urged are open 
to defendants on appeal.®* Where defendant de- 
murs to a bill, his failure to be present at each 
stage of the subsequent proceedings to see and in- 
sist that the issue presented by the demurrer is dis- 
posed of doesnot constitute a waiver thereof. 
The filing of a eross bill after demurrer to the bill 
does not prevent the court from considering whether 
the bill is demurrable.®° The right to have a de- 
murrer considered on appeal may be lost by an- 
swering over after an order overruling it,* and 


Tenn.—Scott v. Levy, 6 Lea 662; [a] 
Kyle v. Riley, 11 Heisk. 230. 


EQUITY 


Form of order sustaining.— 
The proper order on sustaining a de- 


[210.5.] 451 


where a demurrer is overruled, with leave to rely 
on it in the answer, but the demurrer is never set 
down for argument or pleaded in the answer, and 
the case is heard on the merits, the grounds of de- 
murrer are waived.®* But a defendant afterward 
defaulting does not waive his right to allege error 
in the overruling of his demurrer by failing to give 
notice to the court, and have it entered of record, 
that he elected to abide by the demurrer.?® 

[§ 495] 7. Disposition of Case on Demurrer— 
a. In General. The disposition of a demurrer is 
generally expressly shown by order or decree.2® A 
demurrer is sometimes, however, considered as over- 
ruled by implication, in the absence of an express 
order of that character, as by rendering a decree in 
the cause, or by ordering defendant to answer.” 
The granting of a preliminary injunction does not 
adjudicate a demurrer on file.® 

[§ 496] b. Sustaining Demurrer—(1) In Gen- 
eral. According to strict practice the sustaining of 
a demurrer to the whole bill puts the case out of 
court,* and no subsequent proceedings can be taken.® 


‘If the decision has clearly gone to the merits, it op- 


erates as res judicata.® A decree sustaining a de- 
murrer to a bill and giving plaintiff a specified time 
within which to amend is not, however, a final de- 
cree, putting in issue the entire equity of the bill, 


Me.—Portland, etc., R. Co. v. Bos- 
ton,’ ete., R. Co., 65 Me. 122. 


Vt.—Chester Cong. Church v. Cut-| murrer to a bill in equity is, ‘‘De- Md.—Cullison v. Bossom, 1 Md. Ch.. 
ler, 76 Vt. 338, 57 A 387; Waterman |murrer sustained with leave to! 95. 
v. Buck, 63 Vt. 544, 22 A 15; Murphy | amend,” and on failure to amend, Miss.—McComas vy. Minor, Walk. 
v. Lincoln, 63 Vt. 278, 22 A 418. But] “Bill dismissed.” But an order 3. 
see Fairbank v. Keiser, 86 Vt. 210,| omitting the words ‘‘Demurrer sus- Nebr.—Parrotte v. Dryden, 73 
84 A 610 (this is a rule of pro-| tained,’ and dismissing the bill ab-| Nebr. 291, 102 NW 610. 
cedure merely and the court may,| solutely, will not be reversed, where N. Y.—Blakeslee v. International 
in its discretion, protect a demur-| the bill was properly dismissed for | Motor Co., 161 App. Div. 624, 147 


rant from such a result, by making 
an order that the hearing on the 
merits shall go on without prejudice 
to the demurrer). 

[a] On appeal.—(1) Where in an 
equity case a demurrer is filed to 
the complaint and the record does 
not disclose what disposition was 
made of it, and an answer is subse- 
quently filed, upon which the parties 
proceed to a hearing, it will be pre- 
sumed on appeal that the demurrer 
was abandoned. Basey v. Gallagher, 
20 Wall. (U. S.) 670,-22 L. ed. 452; 
Osha v. Higgins, 90 Vt. 130, 96 A 
700. (2) Where there is a demurrer 
on file, and the attention of the trial 
court is not called to it during the 
pendency of the case in the court 
below, the demurrer will be deemed 
waived and will not be considered 
on appeal. Kiernan v. Blackwell, 27 
Ark. 235; Cessna v. Benedict, 98 Ill. 
A. 440. 

86. gre ke McCracken, 245 Ill. 


87. Roach v. Gardner, 9 Gratt. 
(50 Va.) 89. 
Tate Rittenhouse v. Harman, 7 W. 
ane 3 


89. Foster v. Foster, 126 Ala. 257, 
624 


90. Ropiequet v. Knebelkamp, 194 
Ill. A. 268. 
91. Dailey v. Koepple, 164 Ala. 


317, 51. S 348. 
92. Hooker, etc., Co. v. Hooker, 88 


Vt. 335, 92 A 443. 

93. Witham v. 108 Me. 
364, 81 A 100. 

94. Joest v. Adel, 209 Ill. 432, 70 
INE 638.05. 

95. Bennett v. Bennett, 63 N. J. 
Eq. 306, 49 A 501.- 

96. See Appeal and Error § 539. 

97. Kerns v. Perry, (Tenn. Ch. 
A.) 48 SW 729. 

98. Jocelyn v. White, 201 Ill. 16, 
66 NE 327 [rev 98 Ill. A. 50]. 

99. Vanek v. Senft, 124 Ill. A. 573 
[aff 222 Ill. 41, 78 NE 17]; Fooks 
v. Purnell, 101 Md. 321, 61 A 582; 
McCray v. South Monroe Mfg. Co. 
Univ., (Tenn. Ch. A.) 52 SW 4638; 
Hall vy. Dana, 2 Aik. (Vt.) 381. 


Wing, 


want of jurisdiction. Fooks v. Pur- 
nell, 101 Md. 321, 61 A 582, 588. 

[b] Sufficiency as to all demur- 
rants.—The recital in a decree, ‘‘that 
upon an inspection of the whole rec- 
ord the court overrules the demur- 
rer,” is sufficient to show that it 
was overruled as to all the demur- 
rants, although such recital does 
not specifically so state. McCray v. 
South Monroe Mfg. Co. Univ., (Tenn. 
Ch. A.) 52 SW 468. 

[ec] The failure to enter a formal 
order overruling a demurrer to a bill 
is but an irregularity, and defendant 
is not prejudiced thereby, especially 
when he does not ask that such 
an order be entered, nor apply to the 
court for leave to answer the bill. 
Vanek v. Senft, 124 Ill. A. 573 [aff 
222 Ill. 41, 78 NE 17]... 

{d] Surplusage.—A finding in the 
decree overruling a demurrer that 
from the facts set forth in the bill 
the orator is entitled to relief is 
mere surplusage and will be disre- 
garded. Hall v. Dana, 2 Aik. (Vt.) 
381. 

1. Cochran vy. Miller, 74 Ala, 50; 
East v. Hyde, 112 Va. 92, 70 SE 508; 
Bledsoe v. Robinett, 105 Va. 7238, 54 
SE 861; Richmond Sav. Bank v. 
Powhatan Clay Mfg. Co., 102 Va. 
274, 46 SE 294; Miller v. Black Rock 
Springs, Impr. Co,., 99. Va. 747, 40 
SE 27, 86 AmSR 924; Sleeth v. Tay- 
lor, 82 W. Va. 139, 95 SE 597; Butts 
v. Sun Lumber Co., 82 W. Va. 113, 
95 SE 585; Sizemore v. Lambert, 78 
WitniVvan c4own oS OE) woos + Craiz eye 
Craig, 54 W. Va. 183, 46 SEH 371; 
Le Sage v. Le Sage, 52 W. Va. 323, 
43 SE 137; Fluharty v. Mills, 49 W. 
Va. 446, 38 SE 521; Hinchman v. 
Ballard, 7 W. Va. 152. 

2. Mason v. Bair, 33 Ill. 194. 

3. Jenkins v. Nolan, 79 Ga. 295, 
5 SE 34. : 

4, U.S.—Hartford Mercantile Nat. 


Bank v. Carpenter, 101 U. S. 567, 
25 L. ed. 815. 
Ala.—Coleman v. Butt, 130 Ala. 


266, 30 S 364. ; 
D. C.—Alfred Richards Brick Co. 


y. Atkinson, 16 App. 462. 


| title. 


NYS 49; Boyd v. Hoyt, 5 Paige 65; 
Mowbray v. Lawrence, 14 AbbPr 160. 

W. Va.—Cecil v. Karnes, 61 W. Va. 
543, 56 SH 885; Hays v. Heatherly, 
36. W.. Va. 613, 15 SH 223. 

Hng.—Smith v. Barnes, Dick. 67, 
21 Reprint 193. 

5. Hartford Mercantile Nat. Bank 
v. Carpenter, 101 U. S. 567, 25 L. ed. 
tae Cullison v. Bossom, 1 Md. Ch. 

6. U. S.—Fowler v. Osgood, 141 
Fed. 20, 72 CCA 276, 4 LRANS 824. 
fie Sage aay V. Jornsby,.\10..Ga-z 

Ill.—Smith v. Bell, 70 Ill. A. 490. 

Nebr.—Parrotte v. Dryden, 73 
Nebr. 291, 102 NW 610. 

Tenn.—Parkes v. Clift, 9 Lea 524; 
Williams v. Hollingsworth, 5 Lea 
358; Grotenkemper v. Carver, 4 Lea 
3875; Ex p. Knight, 3 Lea 401; Mur- 
dock v. Gaskill, 8 Baxt. 22; Gainus 
v. Bowman, 10 Heisk. 600; Sloane v. 
Williamson, 4 Heisk. 506; Ellis v. 
Staples, 9 Humphr. 238. 

W. Va.—cCorrothers v. Sargent, 20 
Wit iV ae ool. 

Eng.—Orientai Inland Steam Co. 
v. Briggs, 8 Jur. N. S. 201; London- 
derry v. Baker, 7 Jur. N. S. 811. 

And see Judgments [23 Cye 1215 
et seq]. \ 

[a] Rule applied.—(1) A decree 
dismissing a bill on the ground of 
limitations, lapse of time, or laches, 
is on the merits, and will bar any 
suit for the same cause of action. 
Parkes v. Clift, 9 Lea (Tenn.) 524. 
(2) As title must be shown to main- 
tain a bill to stay waste, a decree 
dismissing a bill for want of equity 
is res adjudicata on the question of 

Gainus v. Bowman, 10 Heisk. 
(Tenn.) 600. . 

[b] How far conclusive.—A de- 
cree upon a demurrer, if upon the 
merits, is as conclusive as though 
the facts set forth in the bill were 
admitted by the parties, or estab- 
lished by evidence, and is conclusive 
of everything necessarily determined 
thereby. But if the court merely de- 
cides that complainant has not stated 
facts sufficient to constitute a cause 


| 
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and a subsequent order of dismissal is necessary.” 
On sustaining a demurrer to a supplemental bill, it 
Where a demur- 
rer, putting in fssue the entire equity of the bill, 
is filed by a part of the defendants, if it is sus- 
tained the bill should be dismissed as to all,® and 
where a demurrer is sustained, parties who have 
also filed demurrers but failed to appear at the 
argument or file briefs are entitled to the benefit of 
the decision in so far as they relied on similar ob- 


is error to dismiss the original.® 


jections.?° 


Sustaining a demurrer to part of a bill does not 
authorize the dismissal of the bill where it contains 
proper allegations not challenged by the demurrer, 
showing a right to the relief asked.‘ If a demurrer 
which goes only to a part of a bill is sustained, the 
case remains in court, and plaintiff may obtain leave 


of action, or that the bill is liable 
to specific objection, such decision 
does not extend to any issue not be- 
fore the court on the hearing of the 
demurrer. Grotenkemper v. Carver, 
4 Lea (Tenn.) 375. 

[ec] Decree not conclusive -in 
form.—A decree which declares that 
the court finds “that there are no 
equities in the said petition, and 
that the said demurrer should be 
sustained and said petition dismissed 


for want of equity,” is that usually. 


employed, and is not erroneous be- 
cause conclusive of all equitable 
rights between the parties growing 
out of the contract in controversy. 
Gmith v. Bell, 70 Ill. A. 490, 494. 

[ad] Limiting judgment.—Where a 
demurrer .is general and special for 
want of jurisdiction, the judgment 
sustaining the demurrer on_ the 
ground of want of jurisdiction should 
be limited accordingly, as a decree 
of dismissal concludes the defendant 
on the merits. Fowler v. Osgood, 
ean Fed. 20, 72 CCA 276, 4 LRANS 
24. 

7. McCrory v. Guyton, 154 Ala. 
355, 45 S 658; Bledsoe v. Jones, 145 


Aamo SO met Ope oy Hl ce aide Vawbabis 
132 Ala. 222, 31 S 360. 
8. McElwain v. Willis, 3 Paige 


(N. Y.) 505 [aff 9 Wend. 548]. 
9: Grifiths Vv. Grifiiths, 198 Dll: 
632, 64 NE 1069; De Douis v. Meek, 
2 Greene (Iowa) 55, 50 AmD 491. 
Contra Ballin v. Ferst, 55 Ga. 546. 
10. Ginn y. Almy, 212 Mass. 486, 


99 NE 276. 
11. Stroh yv. Casner, 201. Ill. A, 
281; Kollehner v. Brown, 143 Ill. 


A. 425; Campbell v. Burnett, 120 
Md. 214, 87 A 894; Cole v. Cole, 69 
ING) s FuCl sone Are So De 

12. U. S.—Giant Powder Co. v. 
California Powder Works, 98 U. S. 
12655 25... ede 77. 

Ala.—Pollak v. Stouts Mountain 
Coal, etc., Co., 184 Ala. 331, 63 S 531. 

Ga.—Mallery v. Dudley, 4 Ga. 52. 
A aris ihe v. Cahill, 81 Ill. A. 
Peter ee ‘vy. Gibbs, 1 Bibb 

N. J.—Durling v. Hammar, 20 N. 
J. Eq. 220; Emans vy. Emans, 14 N. 
J. Eq. 114. 

Tenn.—Lookout Bank v: 
90 Tenn. 590, 18 SW 389. 

W. Va.—Eakin v. Hawkins, 
Va. 364, 37 SE 622. 

[a] The proper order, where there 
is a bad demurrer to the entire bill 
and a good demurrer to part, is to 
dismiss so much of the bill as-is 
held bad, overrule the demurrer to 
the residue, and rule defendant to 
answer thereto. Giant Powder Co. 
v. California Powder Works, 98 U. 
Sor lZGe owas ied. iT. 

18. Pollak v. Stouts Mountain 
Coal, etc., Co., 184 Ala. 331, 63 S 
531; Gay v. Skeen, 36 W. Va. 582, 
15 SE 64. 

14. Amending bill generally see 
infra § 621. 


Susong, 
48 W. 
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interposed.1? 
equivalent to a 


the same effect 


[§ 497] (2) 


pe 
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to amend, or, as to that part of the bill not covered 
by the demurrer, proceed as if no demurrer had been 
A demurrer to a part of a bill is 


motion to strike out the part de- 


murred to, and the sustaining of the demurrer has 


as the sustaining of a motion to 


strike out the objectionable portion.1? 


Leave to Amend.’ Although the 


early chancery practice was otherwise,’® the prac- 
tice of allowing amendments to bills after the sus- 


taining of demurrers thereto has long obtained,*® 


15. Smith v, 
21 Poa ed 193; 


Barnes, Dick. 67, 
2 Daniell Ch. Pr. 


p : 

[a] Upon the hearing of a demur- 
rer, it frequently happened that 
where the defect could be remedied, 
the court, instead of sustaining the 
demurrer, gave plaintiff leave to 
amend his bill on payment of costs. 
1 Daniell Ch. Pr. p 521; 2 Daniell 
Chryergepesos 

16. Fleece v. Russell, 13 Ill. 31; 
Cullison v. Bossom, 1 Md. Ch. 95; 
Coningsby v. Jekyll, 2 P. Wms. 300, 
24 Reprint 739; Lloyd v. Loaring, 6 
Ves. Jr. 773, 31 Reprint 1302. 

17. See statutory provisions and 
court rules; and Riddle v. Whitehill, 
135° OW. S: (620, 10 SCE 924 34" Taved: 
282; Hartford Mercantile Nat. Bank 
Vv. Carpenter, 101 U.S! 567, 25,4. edt 
815; Edward P. Allis Co. v. With- 
lacoochee Lumber Co., 105 Fed. 680, 
44 CCA 673; Cotton v. Dacey, 61 Fed. 
481; Newburyport Merchants’ Bank 
v. Stevenson, 7 Allen (Mass.) 489; 
Macomber v. Cottrell, 162 Mich. 718, 
128 NW 796; Conrad v. O’Boyle, 51 
Pa. Super. 467. 

{a] In Aiabama a decree sustain- 
ing a demurrer and dismissing the 
bill will be reversed, when rendered 
in vacation without opportunity be- 
ing given to amend, as required by 
statute. Davidson v. Rice, 78 S 862; 
Pollock v. Haigler, 195 Ala. 522, 70 
S 258 [dist Merritt v. Alabama 
Pyrites Co., 145 Ala. 252, 40 S 1028; 
Tait v. American Freehold Land 
Mortg. Co., 132 Ala. 193,-31 S 623, on 
the ground that, in the first case, 
there appears to have been a misap- 
prehension of the question present- 
ed and decided in the second case. 
In the second case, the correctness 
of a decree rendered in vacation 
finally dismissing a cause, where the 
sufficiency of the bill was assailed, 
without opportunity to amend, was 
not considered or decided]; Martin 
Vie’ EXOli Ve eed areca Outi 
Kyle v. McKenzie, 94 Ala. 236, 10 
S 654; Wright v. Dunklin, 83 Ala. 
317, 3 S 597; Gilmer v. Wallace, 
75 Ala. 220; Goodlett v. Kelly, 74 
Ala. 213; Massey v. Modawell, . 73 
Ala. 421; Shackelford v. Bankhead, 
72 Ala. 476; Stoudenmire v. DeBar- 
delaben, 72 Ala. 300; Kingsbury v. 
Milner, 69 Ala. 502; Little v. Sne- 
decor, 52 Ala. 167. 

18. U. S.—Hartford Mercantile 
Nat. Bank v. Carpenter, 101 U. S. 
567, 25 L. ed. 815; Tensas Basin 
Levee Comrs. v. Tensas Delta Land 
Co., 204 Fed. 736, 126 CCA 40; Globe- 
Wernicke Co. v.. Macy Co., 119 Fed. 
696, 56 CCA 304 [certiorari den 194 
We Sie 634.) (24 eSCtL 858) 48) aduee ede 
1160]; Edward P. Allis Co. v. With- 
lacoochee Lumber Co., 105 Fed. 680, 
44 CCA 673; Boston, etc., R. Co. v. 
Parr, 98 Fed. 483; Dowell v. Apple- 
gate, 8 Fed. 698, 7 Sawy. 239. 
(ea as Bank vy. Ellis, 30 Ala. 

Hawaii.—Athletic Park v. Lowry, 


and in some jurisdictions is expressly provided for.’” 
The allowance of an amendment to a bill, under 
such cireumstanees, is largely a matter for the ex- 
ercise of the court’s discretion,!® but leave to amend 
will be given as a matter of course where the 
bill discloses merits,!® or where justice so re- 


22 Hawaii 475. 

Ill—Foss v. People’s Gas Light, 
ete., Co., 241 Ill. 238, 89 NE 351. 

Me:.—Portland, etc., R. Co. v. Bos- 
ton;.cete;,. bt. - CO. 05). Mewrta2. 

Md.—Keerl v. Keérl, 28 Md. 157; 
Cnillison’) va") Bossom, “1. Mids. Che 
95; 

Mass.—Pheenix Ins. Co. v. Abbott, 
127 Mass. 558; Newburyport Mer- 
chante, Bank vy. Stevenson, 7 Allen 
489. 

Eng.—Osborne v. Jullion, 3 Drew. 
‘552, 61 Reprint 1014; Wellesley v. 
Wellesley, 4 Myl. & C. 554, 18 Eng 
Ch 554, 41 Reprint 213; Atty.-Gen. 
Vi eeooles\Cocp., 40 evi vince Camelia 
18 EngCh 17, 41 Reprint 7; Vernon 
v. Vernon, 2 Myl. & C. 145, 14 EngCh 
145, 40 Reprint 596. 

[a] Cautiously exercised.—‘‘Some 
doubt has been thrown out in argu- 
ment, as to the authority of the 
court to allow an amendment of the 
bill, after the cause had been de- 
cided in favor of the demurrer. I 
should be sorry that any doubt of 
the propriety of such a _ practice 
should prevail in any case where 
the court should be of opinion, that 
it was called for by the real merits 
and justice of the case. If there 
were a stubborn rule of practice 
against it, it might induce one to 
pause. But I know of no such rule; 
and as far as cases go, they only 
show, that the court will exercise its 
discretion cautiously on applications 
of this nature.” Hunt v. Rousma- 
niere, 12 F. Cas. No. 6,898, 2 Mason 
342, 365: 

{[b] Rule applied.— Where the 
court has allowed many amend- 
ments to the bill and passed on de- 
murrers thereto, and has set aside 
an order dismissing the bill and al- 
lowed a supplemental bill filed, and 
has then sustained demurrers to the 
bill as amended and to the supple- 
mental bill, it is proper to refuse 
leave to file a new substitute bill em- 
bodying the original bill with the 
various amendments and the supple- 
mental bill. Fitch v. Gray, 162 Tl. 
337, 44 NE 726. 

[ec] Review of discretion.—The 
exercise of the court’s discretion 
will not be reviewed unless abuse of 
such discretion is apparent. Ber- 
liner Gramaphone Co. v. Seaman, 113 
Fed. 750, 51 CCA 440; Foss v. Peo- 
ple’s Gas’ Light, sete. “Co., 241) [Ewe 
238, 89 NE 351. 

19. U. S.—Tensas Basin Levee 
Comrs. v. Tensas Delta Land Co., 
204 Fed. 736, 123 CCA 40; Hunt v. 
Rousmaniere, 12 F. Cas. No. 6,898, 
2 Mason 342 [aff 8 Wheat. 174, 5 
L...ed. 589]. 

Ala.—Mayfield v. Cook, 77 S 713; 
Wright .v. Dunklin, 83° Ala.. 317,,3 
S 597; Gilmer v. Wallace, 75 Ala. 
220; Goodlett v. Kelly, 74 Ala. 213; 
Conner v. Smith, 74 Ala. 115; Mas- 
sey v. Modawell, 73 Ala. 421; Yonge 
v. Hooper, 73 Ala. 119; Stoudenmire 
v. De Bardelaben, 72 Ala. 300; Kings- 


For later cases, developmeuts and changes in the law see cumulative Annotations, same title, page and note number, 
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ey ee : 
quires.”° It is usual, on allowing a demurrer for any | 


cause which the court sees on the argument may be 
obviated by amending the bill, to give leave to 
amend,*! and where the cause of demurrer can be re- 
moved by amendment, the court may, without decid- 
ing the demurrer, permit an amendment of the bill.22 
The broad rule has been stated that in any case 
where a demurrer to the bill is sustained the case 
ought not to be dismissed unless the defects are such 
as cannot be cured by amendment, or unless plaintiff 
declines to amend.” Amendments may be permit- 
ted to cure merely formal defects,?4 defects as to 
parties,?> multifariousness,2* or failure to excuse 
laches.2”7 Leave to amend will be denied where the 
bill is wholly without equity,?® where no amendment 
could be made improving the bill,2® where the 
amendment proposed would raise only the same 
questions which have been decided,®° or for laches 
in making the application.*! Plaintiff will not be 
permitted to present an essentially different case by 
amendment.*? Where plaintiff has been given an 
opportunity to amend his bill, after demurrer sus- 
tained, and files a defective amendment which is 
held bad on demurrer, he will not be allowed to 
amend a second time;** and leave to embody an’ 
original bill with various amendments and a sup- 


bury v. Milner, 69 Ala. 502; Little , Ill. 157. 

v. Snedecor, 52 Ala. 167. Miss.—Hiller v. 
Ark.—Rowe v. Allison, 87 Ark. 206, 3 

112 SW 3:95; Palmer v. Rankins, 30 


Ark. 771. Eq. 143. 


EQUITY 


N. J.—Wright v. Wright, 8 N. J. 
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plemental bill in a new bill as a substitute, after 
successive demurrers to these several pleadings have 
been sustained, is properly refused.*4 

Application for leave. On the sustaining of the 
demurrer, if plaintiff desires to amend, he must 
apply for leave to do so,?° and before the entry of 
the order sustaining the demurrer,®¢ he should show 
in what respect the bill is sought to be amended, 
in order that the court may determine whether any 
amendment can in fact be made which would obvi- 
ate the objection to it.37 

Failure to amend within time limited. If a de- 
murrer to a hill is sustained with leave to amend 
within a certain time, and the amendment. is not 
made within the time limited, the bill will be dis- 
missed.?® 

Effect of amendment. Where a bill is amended 
after demurrer thereto has been sustained, the 
amendment operates as a waiver of the right to 
question the correctness of the ruling sustaining the 
demurrer.*? 

Amendment after appeal. Amendments should 
be made in the court below *° and will not be al- 
lowed after the decree sustaining a demurrer has 
been affirmed.*+ 


Kniseley, 36. W. Va. 794, 15 SE 997. 


Cotton, 48 Miss. 30. Lea v. Robeson, 12 Gray 
(Mass.) 280. 
31. Edward P. Allis Co. v. With- 


lacoochee Lumber Co., 105 Fed. 680, 


- Mich. 


Ga.—Thurmond v. Clark, 47 Ga. N. Y.—McElwain v. Willis, 3 Paige |44 CCA 673; Boston, ete, R. Co. v. 
500. ; ; 505; Garlick v. Strong, 3 Paige 440.| Parr, 98 Fed. 483; Merchants’ Bank 

Ill—Foss v. People’s Gas Light, N. C.—Ferguson v. Hass, 62 N. C.|v. Stevenson, 7 Allen (Mass.) 489; 
ete., Co., 241 Ill. 238, 89 NH 351. 11S: Starke v. Stoem, 115 Va. 651, 79 SE 

Kan.—Hunt v. Fyffe, McC. 75. 25. See supra §§ 325, 333. 1057. 

Md.—Roser vy. Slade, 3 Md. Ch. 91. 26. Ala.—Davidson v. Rice, 78 S 32. See infra § 625. 

Miss.—Hiller v. Cotton, 48 Miss. | s62; Bentley v. Barnes, 162 Ala. 524, 33. Hibbs v. Sedlock, 26 Pa. Dist. 
593. A 50 S 361; Marriott vy. Givens, & Ala. | 794. 

N. C.—Netherton v. Candler, 78 N. | 694. 34. Fitch v. Gray, 162 Ill. 337) 44 
C. 88; Ferguson vy. Hass, 62 N. C. Md.—Emerson v. Gaither, 103 Md.|NE 726. 
eS: t 564, 64 A 26, 8 LRANS 738, 7 Ann 35. Ga.—Holliday vy. Riordan, 12 

Tenn.—Peyton v. Rawlins, 4 Hayw.| cas 1114. Ga. 417. 


ee ee eae vy. Tinnon, 20 Tex. 

Va.—Rose v. King, 4 Hen. & M. 
(14 Va.) 475. 

W. Va.—McKay v. McKay, 28 W. 
Va. 514; Williams v. Grant County 
Cty (2690 W.Va. .488, 535 AmR, 94; 
Shonk v. Knight, 12 W. Va. 667. 

20. Dowell v. Applegate, 8 Fed. 
698, 7 Sawy. 239; Alfred Richards 
Brick Co. v. Atkinson, 16 App. (D. 
C.) 462; Keerl v. Keerl, 28 Md. 157; 
Kinney v. Craig, 103 Va. 158, 48 SE 
864; Tidball v. Shenandoah Nat. 
Bank, 98 Va. 768, 37 SE 318. 

21. Levandowski v. Althouse, 136 
Mich. 631, 99 NW _ 786; Michigan 
Bank v. Niles, Walk. (Mich.) 398. 

22. Edison Electric Light Co. v. 
Mather Electric Light Co., 53 Fed. 
244; McElwee v. Massey, 31 S. C. 
Eq. 377; Crowder v. Turney, 3 Coldw. 
(Tenn.) 551. See also Worth v. 
Gray, 59 N. C. 4 (where a bill was 
demurred to which seemed to be de- 
ficient in equity, yet, as there were 
facts and circumstances incident to 
the matter disclosed which would 
have an important bearing on the 
ease, some of .which were not set out 
at all and others but vaguely, and 
the amount involved was large, the 
court, without costs and _ without 
prejudice to defendant’s equity, over- 
ruled the demurrer in order_ that 
plaintiff’s bill might be amended). 

23. Macomber v. Cottrell, 162 
TLS) S128. NW 1796;.. Lamb -v. 
Jeffrey, 41 Mich. 719, 3 NW 204. 

[a] On the allowance of a special 
demurrer, where the objection can be 
obviated by simply striking out the 
objectionable matter, an opportunity 
for amendment should be _ given. 
Bigelow v. Sanford, 98 Mich. 657, 57 
NW 1037. 

24, I1l.—Barnard v. Cushman, 35 
Ill, 451; Puterbaugh v. Elliott, 22 


N. Y.—Swift v. Eckford, 6 Paige 22. 

S. C.—McElwee v. Massey, 31 S. C. 
Bq. site | 

Tenn.—Jefferson v. Gaines, 7 Baxt. 
368; Johnson v. Brown, 2 Humphr. 
327, 37 AmD-556. 

And see supra § 452. 

Contra Cecil v. Karnes, 61 W. Va. 
543, 56 SE 885. 

[a] Discretionary.—A  multifari- 
ous bill is not amendable as of 
course. Swift v. Eckford, 6 Paige 
END AY e226 

{b] The proper practice on the 
sustaining of a demurrer for mis- 
joinder of causes of action is to al- 
low plaintiff to elect to proceed for 
one only of the matters of the suit. 
Ford v. Borders, (Ala.) 75 S 398. 

27. Hubbard vy. Manhattan Trust 
Co., 87 Fed. 51, 30 CCA 520; Lant vy. 
Manley, 75 Fed. 627, 21 CCA 457 
[rev 71 Fed. %]; Cottrell v. Watkins, 
89 Va. 801, 17 SE 328, 37 AmSR 897, 
19 LRA 754, 

28. Del—Merchants Union Trust 
Co. v. New Philadelphia Graphite 
Gor, LOOP Del Che 15 5.98 ASLO2 2. 


Fla.—McLeod v. Dell, 9 Fla. 427. 
Ill.—Foss v. People’s Gas Light, 
ete Io: 241 Bly 2238, "89 NE sol; 


March v. Mayers, 85 Ill. 177; Puter- 
baugh y. Elliott, 22 Ill. 157 

Miss.—McComas vy. Minor, Walk. 
513: 

N. J.—Seymour v. Long Dock Co., 
LIANG J. qe 169. 

N. Y.—Lyon v. Tallmadge, 1 Johns. 
Ch. 184; Verplanck v. Mercantile Ins. 
Co., 1 Edw. 46. 


Pa,—Fisher v. Walter, 3 C. PI. 

vb 
ard alrietey v. Hooper, 82 Va. 946, 
1 SE 208. 

29. Athletic Park v. Lowry, 22 
Hawaii 475; Jones v. Hillis, 91 Till. 
A. 403; Macomber vy. Cottrell, 162 
Mich. 718, 128 NW 796; Picken v. 


Ill.—McDowell v. Cochran, 11 Ill. 
31; Carpenter y. Norlander, 191 Ill. 
A. 340. 

Iowa.—Postlewait v. Howes, 3 
Iowa 865; De Louis v. Meek, 2 Greene 
55, 50 AmD 491. 

Mich.—Aldine Mfg. Co. v. Phillips, 
118 Mich. 162, 76 NW 871. 

Miss.—Alexander v. Moye, 38 Miss. 
640. 

{a] Leave as of course.—Where 
the court can see on the argument 
that the defect may be cured by 
amendment, it is usual to give leave 
to amend; but if this is not obvious 
plaintiff must apply for leave on 
petition. State Bank v. Niles, Walk. 
(Mich.) 398. 

[b] In Florida, under rule of 
court, the chancellor, on sustaining 
a demurrer, may permit an amend- 
ment without a formal motion by 
plaintiff. Anderson y. Harrison, 73 
Fla. 1044, 75 S 534. 

86. Holliday v. Riordon, 12 Ga. 
417; Wray v.° Hazlett, 1 Brewst. 
(Pa.) 295; Crowder v. Turney; 3 
Coldw. (Tenn.) 551; Bomar y. Parker, 
68 Tex. 435, 4 SW 599. 

37... Us. Svan Athertonjei 027 Win Ss: 
372, 26 L. ed. 213; Hartford Mercan- 
tile Nat. Bank v. Carpenter, 101 U. S. 


567, 25 -L. ed. 815;.Campbell v. 
Powers, 139 Ill. 128, 28 NE 1062; 
Michigan Bank vy. Niles, Walk. 
(Mich.) 398. 

38. Underwood v. Underwood, 162 
Ala., 553, 50 S 805, 136 AmSR 61; 


ae v. Hollenback, 3 Kulp (Pa.) 
138. 
39. Browne y. Browne, 17 Fla. 
607, 35 AmR 96; Wells v. Dane, 101 
Me. 67, 638 A 324. 

40. McIntosh vy. 
Ala. 87. 

41. State Bank vv. 
(Mich.) 398; 

[a] In Georgia (1) 


Alexander, 16 
Niles, Walk. 


a plaintiff 
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[§ 499] (2) 


may amend his bill after a decision 
in the appellate court sustaining a 
demurrer to it; and before the re- 
mittitur is entered upon the minutes 
of the lower court. Thurmond vy. 
Clark, 47 Ga. 500; King v. King, 45 
Ga. 195. (2) But he cannot amend 
unless the proposed amendment 
makes. a case for equitable relief be- 
yond a reasonable doubt, and not 
even then if there has been any ap- 
parently needless delay (Picquet v. 
Augusta, 64 Ga. 516; Branch v. 
- Knapp, 61 Ga. 614), (3) or if he has 
had his day in court thereon (Picquet 
v. Augusta, supra). 

4@. Turner v. Durr, 173 Ala. 72, 
55 S 230; Radford v..Samstag, 113 
Ark iso, L6uh SW-_491; , Armor v. 
1 Colo. 7; Edelin v. Lyon, 1 
App. (D. C.) 87. But see Davenport 
v. Bartlett, 9 Ala. 179 (where one is 


made a party by a bill which merely, 


suggests that he clalins some inter- 
est, without other language charg- 
ing him, and he demurs and the de- 
murrer is overruled, if he takes no 
further step he is deemed to have 
abandoned his claim); Kilpatrick v. 
Strozier, 67 Ga. 247 (where a de- 
murrer is filed to a bill for want of 
equity, and overruled, the decision 
thereon is conclusive until properly 
reviewed and reversed). 


43. Turner v. Durr, 173 Ala. 72, 
55 S 230. 
44. Johnson v. Wheelock, 63 Ga. 


623; Clark v. Pence, (Tenn.) 76 SW 
885; Battle v. Street, 85 Tenn. 282, 
2 SW 384. 


45. Johnson vy. Wheelock, 63 Ga. 
623. 
46. U. S—ZJackson Skirt, etc., Co. 


v. Rosenbaum, 190 Fed. 197; Mac- 
Veagh v. Denver City Waterworks 
Co., 85 Fed. 74, 29 CCA 33; Wooster 
v. Blake, 7 Fed. 816; Matthews v. 
Lalance, ete., Mfg. Co., 2 Fed. 232, 
18 Blatchf. 84; Woodworth v. EHd- 
wards, 30 F. Cas. No. 18,014, 3 
Woodb.’& M. 120. 

Ala.—Turner v. Lawson, 144 Ala. 
432, 39 S.755; Forrest v. Robinson, 
4 Port. 44. 

Ark.—Campbell v. Savage, 33 Ark. 
678. 

Colo.—Armor vy. Lyon, 1 Colo. 7. 

Conn.—Warner v. Tomlinson, 1 
Root 201. 

Fla.—Dennard vy. Monroe, 66 Fla. 
254, 68 S 428. 

Ind.—Henderson v. Dennison, 1 Ind. 
152; Lefavour v. Justice, 5 Blackf. 
$66; Kipper v. Glancey, 2 Blackf. 
pi Bottorf v. Conner, 1 Blackf. 


Md.—Didier v. Merryman, 114 Md. 
434, 79 A 597; Trego v. Skinner, 42 
Md. 426; Collateral Security Bank v. 
Fowler, 42 Md. 393. 

Mass.—O’Hare v. Downing, 130 
Mass. 16; Forbes v. Tuckerman, 115 
Mass. 115. 

Ee ee v. Slaughter, 27 Miss. 

Mo.—Cole County vy. Augney, 12 
Mo. 132. 

N. Y.—Atlantic Ins. Co. v. Lemar, 
10 Paige 385; Smith v. Ballantyne, 
10 Paige 101. See also Bowman v. 


Overruling Demurrer—(1) In Gen- 
While an order or decree overruling a de- 
murrer is interlocutory, and not final,*? yet such an 
order or decree does test and determine the suffi- 
ciency of the bill as tested by the demurrer.** 
effect of overruling a demurrer is to require defend- 
ant to answer,**’and, where a demurrer going to the 
whole bill is overruled it is an adjudication that 
plaintiff is entitled to some relief, but the precise 
extent of that relief is not determined.* 

Answer after Demurrer Over- 
ruled. The general rule is that on overruling a de- 
murrer to the entire bill a final decree cannot be 
taken at once, but defendant must be ruled to an- 


EQUITY 


have his answer 
The 
given by general 


tiee.5? 


Marshall, 9 Paige 78 (under the rule 
of court, plaintiff has no right to 
apply for a final decree in a fore- 
closure suit, where a demurrer has 
been put in in good faith). 
Pa.—Naomi Coal Co. v. Moore, 36 
Pa. Co. 321. See also Corbet v. Oil 
City Fuel Supply Co., 5 Pa. super. 19 
(defendant must answer within a 
period to be fixed by the court, unless 
the demurrer was for vexation and 


delay). 

Va.—Brent v. Washington, 18 
Gratt. (59. Va.) 526; Reynolds: v. 
State Bank, 6 Gratt. (47. Va.) 174; 


Northwestern Bank y. Nelson, 1 
Gratt. (42 Va.) 108; Sutton v. Gate- 
wood, 6 Munf. (20 Va.) 398. 

W. Va.—Ross v. Ross, 72 W. Va. 
640, 78 SE 789; Billingslea v. Manear, 
47 W. Va. 785, 35 SEH 847; Hays v. 
Heatherly, 36 W. Va. 613, 15 SE 223; 
Pecks ‘vy. Chambers, 8 W. Va. 210; 
Nichols v. Nichols, 8 W. Va. 174. 


AP pace Sag Veeeird,. 4 sPinn. 
Eng.—Trim v. Baker, Turn. & R. 


253, 12 EngCh 253, 37 Reprint 1096.° 

{a] Waiver.—A recital in a de- 
cree overruling a demurrer that de- 
fendant did not ask further time to 
answer indicates a waiver of the 
right. Mitchell v. Evans, 29 W. Va. 
569, 2 SE 84. 

{b] Answer filed with demurrer.— 
(1) Where an answer is filed with 
the demurrer, aS may be done in 
some jurisdictions (see supra § 485), 
(2) and the demurrer is overruled, 
no order to answer over is necessary 
SOroe v. Downing, 130 Mass. 

{c] In Mllinois, (1) the correct 
practice on overruling a demurrer to 
the bill is not to render a decree, but 
to make an order requiring defendant 
to answer, and, if he does not do so, 
to take the bill as confessed. Brusch- 
ke v. Der Nord Chicago Schuetzen 
Verein, 145 Ill. 433, 34 NE 417; Miller 
v. Davidson, 8 Ill. 518, 44 AmD 715; 
Vanek ‘v. Senft, 124 Ill. A. 573 [aff 
222 Tl 4dh TS NEAT Qoe It isin: 
the discretion of the court to rule 
defendant to answer or proceed ‘at 
once to decree. Wangelin v. Goe, 50 
Ill. 459; Iglehart v. Miller, 41 Ill. A. 
439. (3) The exercise of this dis- 
cretion will not be reviewed on ap- 
peal. Wangelin v. Goe, 50 Ill. 459; 
Roach vy. Chapin, 27 Ill. 194; Miller 
v. Davidson, 8 Ill. 518, 44 AmD 715; 
Vanek vy. Senft,.124 Dll. A. 573 [aff 
222 Ill. 41, 78 NE 17). 

47. See infra § 544. 

48. Mason v. Foster, 3 J. J. Marsh. 
(Ky.) 288. 

49. See rules of court; and Merri- 
mac Mattress Mfg. Co. v. Schlesin- 
ger, 124 Fed. 237; Dennard v. Mon- 
roe, 66 Fla. 254, 63 S 428; Myers v. 
McGahagan, 26 Fla. 303, 8 S 447; 
Dorn v. Smith, 85 Ill. A. 516 (stricken 
out when not filed within time lim- 
ited); Vanderbeck vy. Perry, 30 N. J. 
Eq. 78. 
fa] In Michigan the proper prac- 
tice is to grant leave to answer and 
on failure to answer to enter a final 
decree. Creasey v. St. George’s Soc., 


demurrer is overruled.*® 
special rule to answer must be made on overruling 
the demurrer, and in others a time to answer is 
rule.® If time is required beyond - 
that limited defendant should apply therefor on no- 
Under the order to answer defendant cannot 
file a plea; special leave for that purpose is re- 
quired.®! The. practice of requiring an answer after 
a demurrer is overruled is not, however, entirely 
uniform, in some jurisdictions an immediate decree 
being permitted.®? In no case, however, where proof 


[§§ 498-499 


swer.‘® But not being bound to answer until the 
demurrer is decided,*? defendant is not obliged to 


ready to file at the time when the 
In some jurisdictions a 


34 Mich. 51. 

{[b] In West Virginia (1) defend- 
ant is entitled to a rule to answer 
which need not be served. Billingslea 
v. Manear, 47 W. Va. 785, 35 SE 847; 
Foley v. Ruley, 43 W. Va. 513, 27 SE 
268;' Hays v. Heatherly, 36 W. Va. 
613, 15 SE 223; Moore v. Smith, 26 
Wi. (Vase oO" Park ve qtulistersa ete 
Petroleum Co., 25 W. Va. 168; Pecks 
v. Chambers, 8 W. Va. 210; Nichols v. 
Nichols, 8 W. Va. 174. (2) Any ob- 
jection to the brief time allowed for 
answer must be made at the time, or 
the objection is waived. Foley v. 
Ruley, supra. 

50. Atlantic Ins. Co. v. Lemar, 10 
Paige (N. Y.) 385; Hurd v. Haynes, 
9 Paige (N. Y.) 604. 
an White v. Dummer, 2 N. J. Eq. 
527. 

[a] 
a plea which 
bar to relief. 
Eq. 231. 

52. See statutory. provisions and 
rules of court. 

[a] In Maine a rule (59 Me. p 
605) permits final judgment on a de- 
murrer. This rule was intended to 
prevent demurrers for delay and the 
court for good cause may allow an 
answer.) © Portland,” ete... “Riv Cosove 
Boston, etc., R. Co., 65 Me. 122. 
see Lambert v. Lambert, 52 Me. 544 
(in equity the overruling of a de- 
rnurrer is never followed by a decree 
making a final disposition of the 
case; the order is that the party de- 
murring answer further). y 

{b] In Ohio, under the statute, 
when a demurrer is overruled, the 
bill may be taken as confessed or 
the court may, on an affidavit of 
merits, permit an answer to be filed. 
Manley v. Hunt, 1 Oh. 257; Baldwin 
v. Creed, Wright 729. 

{c] In Vermont, under the new 
chancery rules, (1) when a demurrer 
is overruled, the bill should regularly 
be taken as confessed, and the mat- 
ter thereof be proceeded with and 
decreed accordingly, if it can be done 
without an answer and is proper to 
be decreed; but if a discovery is re- 
quired to enable plaintiff to obtain a 
proper decree, defendant will be or- 
dered to answer as far as is neces- 
sary for that purpose. See Stevens 
v. Goodenough, 83 Vt. 303, 75 A 398; 
Westminster v. Willard, 65 Vt. 266, 
26 A 952. (2) There are several 
courses open to defendant when his 
demurrer is overruled. He may let 
the bill be taken as confessed under 
the rule and take the case up on de- 
murrer; or he may ask leave to with- 
draw his demurrer, or to waive it, 
and to go to trial on the merits; or 
he may ask to have the benefit of the 
demurrer reserved to him till the 
hearing. State v. Massey, 72 Vt. 210, 
47 A 834; Westminster vy. Willard, 
supra. (3) It is proper, where the 
case involves a new question requir- 
ing the construction of a statute by 
the supreme court, to send the case 
there at once without the expense of 
a trial on an issue of fact. State v. 
Massey, 72 Vt. 210, 47 A 8384. 


Leave will not be given io file 
if true would be no 
Seeley v. Price, 5 N. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 499-505] 


1s necessary for the rendition of a decree should one 
be rendered on overruling a demurrer without such 
proof.5% 

[§ 500] (3) Overruling Partial Demurrer. 
Where a partial demurrer, accompanied by answer, 
is overruled, the order should merely overrule the 
demurrer ‘with costs,°* and an order to answer over 
1s not necessary.°°> Defendant need not further an- 
swer, and plaintiff, if he wishes to require a further 
answer, must except to the answer already on file.5° 
If, however, defendant has taken no proof in sup- 
port of his answer, leave will not be granted to open 
proof on the overruling of the demurrer.®? 

[§ 501] (4) Renewing Demurrer or Questions 
Presented Thereby.°® As a general rule, after a 
demurrer has been overruled, defendant cannot put 
in any other demurrer to the same bill,®® but by 
leave of court, defendant may be permitted to inter- 
pose one less extensive, or to narrow the one al- 
ready filed, where a demurrer to the whole bill is 
overruled.®° He cannot, however, upon being grant- 
ed leave to answer, after the overruling of a de- 
murrer to the whole bill, avail himself of a demur- 
rer.®1 

Presenting same question. According to some au- 
thorities where a demurrer is overruled, without re- 
serving the benefit thereof by answer, the question 
determined cannot be again raised by the answer,'? 
or on the hearing;°* but according to others it may 
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be set up by answer.®°* Sometimes on overruling a 
demurrer the court will reserve to defendant the 
right of raising the same objection at the hearing.® 

[§ 502] d. Reservation of Questions Raised by 
Demurrer. Difficult and controverted questions of 
law need not be decided upon demurrer,®* or motion 
in the nature of a demurrer,®? but it is within: the 
sound discretion of the court to decline to decide a 
suit on demurrer, and to overrule the demurrer and 
require an answer, reserving to defendant the right 
to claim and take by answer whatever advantage 
might otherwise have been secured by the demur- 
rer.°S The discretion of the court to withhold its 
judgment upon the case presented by a bill attacked 
by demurrer is limited, however, and where the bill 
is plainly defective the court cannot sustain it by 
the exercise of such discretion.® 

[§ 503] 8. Striking Out Demurrer. A sham or 
frivolous demurrer,’ or one which is fatally de- 
fective in form,’! may be stricken out on motion. 
But assigned grounds of demurrer cannot be so 
stricken out.7? : 

[§ 504] 9. Abolition of Demurrers.7* In some 
jurisdictions demurrers have been abolished by stat- 
ute or rule of court." 

[§ 505] D. Pleas—l. Nature and Function—a. 
In General. <A plea has been defined to be a special 
answer, showing or relying upon one or more things 
as a cause why the suit should be either dismissed, 


controversy is of such a nature as 
to make it clear that comprehensive 
and complete justice can be done in 
the narrow field presented by the 
allegations of the bill; and the rule 
governing modern. procedure and 
practice goes unchallenged that ulti- 


58. Deuel v. Hawke, 2 Minn. 50. Nashville, 2 Baxt. 251; Avery v. Hol- 
54. Siffkin v. Manning, 9 Paige|land, 2 Overt. 71. 
(N. Y.) 222. ? 63. Atty.-Gen. v. Purmort, 5 Paige 
55. O’Hare v. Downing, 130 Mass. | (N. Y.) 620; Boyd v. Sims, 87 Tenn. 
16. 771, 11 SW 948. 
56. See infra § 574. 64. Crawford v. The William Penn, 
57. Orendorf v. Budlong, 12 Fed.|/6 F. Cas. No. 3,378, 3 Wash. C. C. 
24. 484; Anderson vy. Olsen, 188 Ill. 502, 
58. Demurring to amended bill |59 NE 239 [aff 90 Ill. A. 189]; Bolton 


see infra § 642. 

59. Ala.—Turner v. Durr, 173 Ala. 
(2.865 S230; Fields’ v. Killion, 129 
Ala. §3 73,929 S79 73 

Fla.—Hull v. Burr, 61 Fla. 625, 55 
S 852. 

Ga.—Booth y. Stamper, 10 Ga. 109. 

Va.—Hoge v. Junkin, 79 Va. 220. 

Eng.—Devonsher vy. Newenham, 2 
Sch. & Lef. 199. 

[a] Demurring piecemeal. — “A 
party is not allowed to demur by 
piecemeal. He may assign any num- 
ber of grounds of demurrer, but there 
can be only one demurrer to a bill 
or other pleading. A party will not 
be allowed to assign one or more 
grounds of demurrer, and, upon the 
overruling of that demurrer, assign 
other grounds of demurrer, or demur 
again, and thus continue to prevent 
a submission and hearing on final 
decree.’ Turner vy. Durr, 173 Ala. 
712, 74, 55 S 230. 

[b] Demurrer to whole bill.— 
After a demurrer to the whole bill is 
overruled, a second demurrer to the 


whole bill is not allowed. Hull v. 
Burr, 61 Fla. 625, 55'S 852. 
60. Atwill v. Ferrett, 2 F. Cas. 


No. 640, 2 Blatchf. 39; Stevenson v. 
Morgan, 63 N. J. Eq. 707, 53 A 78 
(aff 63 N. J. Eq. 805, 52 A 1122]; 
Kirkpatrick v. Corning, 39 N: J. Hq. 
22; Vanderveer v. Stryker, 8 N. J. 
Eq. 175; Thorpe v. Macauley, 5 Madd. 
218, 56 Reprint 877; Clegg v. Legh, 
4 Madd. 193, 56 Reprint 678; Rowley 
v. Eccles, 1 Sim. & St. 511, 1 EngCh 
511, 57 Reprint 202; Redesdale Pl. p 
216; Baker v. Mellish, 11 Ves. Jr. 68, 
32 Reprint 10138. 

61. Fuller vy. Knapp, 24 Fed. 100. 

62. Wilson v. Hall, 67 Ga. 53; 
Tison v. Tison, 14 Ga. 167; McNairy 
v. Nashville, 2 Baxt. (Tenn.) 251 
(under code). 

[a] Im Tennessee before the code 
there could be no appeal from a rul- 
ing on demurrer and defendant might 
therefore insist upon the same mat- 
ters in hiS answer. McNairy v. 


v. Dickens, 4 Lea (Tenn.) 569; Dor- 
mer v. Fortescue, 2 Atk. 282, 26 Re- 
print 573. 

[a] Objection of adequate remedy 
at law may be taken by answer aiter 
the overruling of a demurrer on that 
ground. Anderson y. Olsen, 188 Ill. 
502, 59 NE 239 [aff 90 Til. A. 189). 

[b] The statute of limitations 
may be set up by answer, although 
overruled in the demurrer. Bolton y. 
Dickens, 4 Lea (Tenn.) 569. 

65. Norman v. Stiby, 9 Beav. 560, 
50 Reprint 460; Jones y. Skipworth, 
9 Beav. 237, 50 Reprint 334; Shrews- 
bury v. North Staffordshire R. Co., 
9 Jur. N. S. 787; Baxendale v. West 
Midland R. Co., 8 Jur.’ N. S. 1163. 
See also Cronin vy. Watkins, 1 Tenn. 
Ch. 119 (if an order overruling a 
demurrer gives defendant leave to 
rely upon its matters in his answer, 
it will be construed to mean on final 
hearing, and defendant may insist 
upon them, although he has not re- 
lied upon them in his answer). 

66. Foster-Eddy v. Baker, 192 
Fed. 624; Hanlon v. Primrose, 56 
Fed. 600; Standard Oil Co. v. South- 
ern Pac. R. Co., 42 Fed. 295; Ste- 
vens v. Kansas Pac. R. Co., 23 F. 
Cas. No. 13,401, 5 Dill. (U. S.) 486; 
Bloomstein vy. Clees, 3 Tenn, Ch. 433; 
Brownsword v. Edwards, 2 Ves. 247, 
28 Reprint 157. 

67. Keppelman y. Keppelman, (N. 
JnChs), LOSPAN2T. 

68. Com. v. West Virginia, 206 U. 
G2) 2905827. SCtl732, bi La edly 1068: 
Kansas v. Colorado, 185 U. S. 125, 22 
SCt 552, 46 Li ed: 838: Smith ‘v. 
Bowker-Torrey Co., 199 Fed. 585; 
Snyder v. De Forest Wireless Tel. 
Co., 154 Fed. 142; Rankin v. Miller, 
130 Fed. 229; Wilson v. Arecibo, 3 
Porto Rico Fed. 248. 

“Whatever may have been the an- 
cient practice, the modern trend of 
judicial decision is against the idea 
of attempting to settle substantive 
rights upon such a hearing, except in 
cases where the subject-matter in 


mate rights will not be established 
upon bill and demurrer, unless it is 
clear upon the most favorable aspect 
of the admitted facts that no case is 
stated by the bill.” Foster-Eddy v. 
Baker, 192 Fed. 624, 626. 

69. Commonwealth Title, etc., Co. 
v. New Jersey Lime Co., 86 N. J. Eq. 
450, 100 A 52. , 

70. Moore v. Moore, 74 N. J. Eq. 
733, 70 A 684; Stanbery v. Baker, 55 
Ne J) Wg. 270, 37 (Al 3515 Dravers-v, 
Ross, 14 N. J. Eq. 254; Bowman v: 
Marshall, 9 Paige (N. Y.) 78. 

71. American Steel, ete., Co. v. 
Wire Drawers’, etc., Unions Nos. l 
and 3, 90 Fed. 598. 

72. McCarter v. United New Jer- 
sey R., etc., Co., 76 N. J. Eq. 323, 74 
A a [revi “75° Neo de “Hage Dose 

73. Motion to dismiss in lieu of 
demurrer see infra § 814. 

74. See statutory provisions and 
court rules. 

[a] In Michigan such questions 
as were formerly raised by demurrer 
are now raised by motion to dismiss. 
Watson v. Wagner, 202 Mich. 397, 
168 NW 428; Homer v. Knights of 
Columbus Bldg. Co., 197 Mich. 530, 
164 NW 370; Carpenter vy. Auditor 
Gen., 144 Mich. 251, 107 NW 878. 

{[b] In New Jersey demurrers are 
abolished by statute and a bill may 
be objected to, on motion, on the 
ground that it discloses no cause of 
action. Chancery Act @1915) «$51. 
And see Tipton v. Randall, 87 N. J. 
Eq. 387, 101 A 204. 

[ec] Under the federal equity rules 
demurrers are abolished and every 
defense in point of law arising upon 
the face of the bill, which might 
heretofore have been made by de- 
murrer, must be made by motion to 
dismiss or in the answer. Equity 
Rules (1912), rule 29. See General 
Inv. Co. v. Lake Shore, etc., R. Co., 
250 Fed. 160, 162 CCA 296; Fay v. 
Hill, 249 Fed. 415, 161 CCA 389; 
Scattergood v. American Pipe, etc., 
Co, 247 Hed. 712; Kinney v. Rice, 
238 Fed. 441; Weber v. Hertzell, 230 


[21 0..] 


delayed, or barred.7> Its proper office is to bring 
forward some one distinct matter of fact which is 
a complete defense to the whole bill or to some dis- 
‘tinct part of it to which the plea applies,’® and thus 
to avoid the necessity of making the discovery asked 
for, and the expense of going into the evidence at 
laree.77 A plea questions plaintiff’s right to compel 
an answer,’® und cannot be used to assert a right 
pertaining to procedure and not affecting the duty 
to answer.’® A plea either denies the previous 
pleading or confesses the facts stated therein and 
sets up matter in avoidance thereof.8° The purpose 
of a-plea is to shorten the controversy, and when 
it will not have that effect it will be overruled.** 
Therefore if the defense consists of a variety of cir- 
cumstances making it necessary to go into the ex- 
amination of witnesses at large a plea is unavail- 
ings? Equity will not grant relief to defendant on 
a plea, the effect of proof of a plea on which issue 
is taken being simply to defeat the relief prayed by 
plaintiff.s* A plea must not tender an issue on an 
immaterial allegation in the bill.8* In order to be 
a good plea it must be either an allegation or a de- 
nial of some leading fact, or of matters which, taken 
Fed. 965, 145 CCA 159; Boyd v. New 
York, ete., R. Co., 220 Fed. 174; Alex- 
ander v. Fidelity Trust Co., 215 Fed. 
791; 214 Fed: 495 {rev on other 
grounds 243 Fed. 162, 156 CCA 28]. 

75. Grand Wodge A. :O." U.. W. v- 


Gaddis, 65 N. J. Hq. 1, 4, 55 A 465; 
Allen v. Allen, 3 Tenn. Ch. 145, 146; 


Johns. Ch. 384. 
N. 

B/N Gg KOE ahi, 

141. 
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N. J.—Sohege v. Singer Mfg. Co., 83. 
73 N. J. Eq. 567, 68 A 64. 
N. Y.—Goodrich v. 
C.—Weisman y. Heron Min. Co., 


Pa.—Moore v. Bush, 5 Pa. Dist. 85. 
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collectively, make out some general fact which is a 
complete defense.2> New matter arising between the 
filing of the bill and the defense made may be plead- 
ed, in analogy to the rule at law, but when such 
matter occurs after issue the remedy is by cross bill 
or supplemental bill.8® If plaintiff states a false 
title defendant may put the real fact in issue by 
plea, as by denial that plaintiff is heir, partner, ex- 
ecutor, or administrator.*7 So where defendant is 
sued in a certain character, as heir, executor, or the 
like, he may by plea deny that he is such heir or 
executor.88 So the fact that a party complainant 
has parted with his interest in the suit presents a 
good defense available by plea,*’® but where an as- 
signment of such interest is relied upon the facts 
showing a want of interest in plaintiff must amount 
to a sufficient assignment.°° 

Demurrer compared.®! The principal distinction 
between a plea and demurrer is that the former is 
used as a defense, where the defect is not apparent 
on the face of the bill; while the latter is the proper 
defense where the defect is apparent on the bill.%” 
A plea is bad if it states nothing except what al- 
ready appears on the face of the bill.9* The office 
Shiff v. Andress, 147 Ala. 690, 
40 S 824, 


Pendleton, 3 84. Computing Scale Co. v. Moore, 
139 Fed. 197; Andrews vy. Lockwood, 


2 Phil. 398, 22 EngCh 398, 41 .Re- 
print 996. 

Straley v. House of Good 

604, 118 NE 


Roche v. Morgell, 2 Sch. & Sef. 721, 
(25 Mitford) Eq. Ph. pi 177: 

[a] Other definitions.—(1) A spe- 
cial answer, different from an answer 
in the common form in that it de- 
mands judgment of the court in the 
first instance whether the _ special 
matter set up does not preclude the 
plaintiff from his right to the answer 
or relief prayed by the bill. Sims v. 
Lyle, 22 F. Cas. No. 12,891, 4 Wash. 
(C. C.) 301; Rouskulp v. Kershner, 
49 Md. 516, 521; Hagthorp v. Hook, 
1 Gill & J. 270, 2838; Davison v. Scher- 
merhorn, 1 Barb. (N. Y.) 480; Don- 


nell v. King, 7 Leigh (34 Va.) 
398s Anes Vv. OLurrelis;, alin ePrice 
IB 147 Reprint 616. (2) A 


pleading by which the _ defend- 
ant sets up a single fact, or several 
facts converging to one point, as a 
cause why the suit should be either 
dismissed, delayed, or barred. Cooper 
Eq. Pl. p 223. (3) “In effect an an- 
swer which reduces the issue between 
the parties to a-single point.”’ Gilson 
v. Appleby, 78 N. J. Eq. 96, 97, 78 A 
668 [aff 79 N. J. Eq. 590, 81 A 925]. 
(4) A good plea must be either on 
allegation or denial of some leading 
fact or of matters which taken col- 
lectively make out some general fact 
which is a complete defense. Stra- 
ley v. House of Good Shepherd, 279 
Ill. 604, 118 NE 52. 

76. U. S.—Farley v. Kittson, 120 
U. S. 303, 7 SCt 534, 30 L. ed. 684; 
U. S. v. Peralta, 99 Fed. 618 [aff 102 
Fed. 1006 (app dism 184 U. S. 669, 
22 SCt 526, 46 L. ed. 741)]; Knox 
Rock-Blasting Co. v. Rairdon Stone 
Co., 87 Fed. 969; Nat. Hollow Brake 
Beam Co. v. Interchangeable Brake 
Beam Co., 83 Fed. 26. 

Ala.—Scharfenburg v. New Deca- 
tur, 155 Ala. 651, 47 S 95. 

D. C.—Wagenhurst v. Wineland, 
22 App. 356; Adriaans y. Lyon, 8 
App. 5382. 

Fla.—Pinellas Packing Co. v. Clear- 
water Citrus Growers Assoc., 65 Fla. 
340, 61 S 625. 

Ga.—Union Branch R. Co. v. Hast 
Tennessee, etc., R. Co., 14 Ga. 327. 

Md.—Hopper v. Brodie, 130 Md. 
443, 100 A 644; Cox v. Bennett, 123 
Md. 356, 91 A 141; Bush v. Linthicum, 
59 Md. 344. 


W, Va-—MecDermitt v. 
64: W. Va. 195, 61 SE 300. 

[a] The criterion by which to de- 
termine how far a defense is proper 
by way of plea is to ascertain 
whether the cause is thereby reduced 
to a single point as creating a com- 
plete bar to the suit. Hubbell v. De 
Land, 14 Fed. 471, 11 Biss. 382; Stra- 
ley v. House of Good Shepherd, 279 
Ill. 604, 118 NE 52; Spangler v. 
Spangler, 19. Tk A. 28; ' Mains v. 
Homer Steel-Fence Co., 116 Mich. 526, 
74 NW 735; Gilson v. Appleby, 78 N. 
J. Eq. 96, 78 A 668 [aff 79 N. J. Eq. 
590, 81 A 925]; Groel v. N. J. United 
Miectrie,/Co.,. 70) Nj Jeqa6'6, (61) XA: 
1061; Goodrich v. Pendleton, 3 Johns. 
Ch. (N. Y.) 384; Chapman y. Turner, 
1 Atk. 54, 26 Reprint 36; Wing v. 
Murrells, 11 Price 723, 147 Reprint 
616; Ritchie v. Aylwin, 15 Ves. Jr. 
79, 33 Reprint 685. 

[b] A question of law should not 
be presented by plea. Cox y. Ben- 
nett, 123 Md. 356, 91 A 141. 

77. U. S.—uvU. S. v. California, etc., 
Land Co., 148 U. S. 31, 13 SCt 458, 
37 L. ed. 354; U. S. v. American Bell 
Tel. Co., 30 Fed. 523; Reissner v. 
Anness, -20 BE. Cas; No. 11,686, 3 
Bann. & A. 148. 

A uae ise epee v. Thayer, 17 Pick. 
mae Y.—Bailey v. Le Roy, 2 Edw. 

Va.—Donnell y. King, 7 Leigh (34 
Va.) 393. 

Eng.—Hindman vy. Taylor, 2 Bro. 
Ch. 7, 29 Reprint 4. 

78. ‘Earley v. Kittson, 120 U. S. 
303, 7 SCt 534, 30 L. ed. 684; Weis- 
man vy. Heron Min, €Co:,57 N.C. 112: 
Mitford Eq. Pl. p 238. 

79. Hoitt: “va cBurloiehseisioNe «EL. 
389 (constitutional right to jury 
trial of a certain issue cannot be 
presented by plea; defendant should 
answer and then claim the right by 


motion). 
Cook County, 245 


80. Lavin vy. 
Til. 496, 92 NE 291. 

81. Anderson v. Audenreid, 8 
Phila. (Pa.) 96; MceDermitt v. New- 
man, 64 W. Va. 195, 61 SE 300. 

82. Carroll v. Potter, Walk. 
(Mich.) 355; Loud v. Sergeant, 1 
Hdw. (N. Y.) 164. 


Newman, 


Shepherd, 281 Mil. 
52. 


86.. Payne v. Beech, 2 Tenn. Ch. 
708; Hayne v. Hayne, 3 Ch. Rep. 19, 
21 Reprint 716; Turner v. Robinson, 
1 Sim: & St. 3; "b Bmg@h 3,4574Re- 
print 2; Redesdale Eq. Pl. p 64. But 
see Wright v. Meek, 3 Greene (Iowa) 
472, 477 (where it is said: ‘We think 
that it may be safely asserted as a 
correct rule, that a plea in chancery 
should never be allowed as a bar, if 
it depends for its basis upen facts 
which have transpired since the 
filing of the bill”); De Minckwitz 
v. Udney, 16 Ves. Jr. 466, 33 Reprint 
1061 (in which a plea to a bill for 
specific performance of an agreement 
for release, that defendant had since 
the bill taken the benefit of an in- 
solvent act, was overruled). 

87. Hall v. Noyes, 3 Bro. Ch. 483, 
29 Reprint 656; Roberts v. Madocks, 


16 Sim. 55, 39 EngCh 55, 60 Reprint 
2 EngCh 242, 57 Reprint 779; Winn v. 
Fletcher, 1 Vern. Ch. 473, 23 Reprint 

88. Cooke v. Gittings, 
497, 52 Reprint 951. 

Dunning, Walk. 

(Mich.) 416. 

90. Pike v. O’Connor, 7 Ir. Eq. 65. 
501. 

92. Farley vy. Kittson, 120 U. S. 


793; Simons yv. Milman, 2 Sim. 241, 
598. 

21 Beav. 
89. Wallace vy. 
91. See generally supra §§ 456— 
303,.7 SCt 534, 30 L. ed. 684; Black 


v. Black, 15 Ga. 445; Cockburn v. 
Thompson, 16 Ves. Jr. 321, 33 Re- 
print 1005. 


93. U. S.—Hostetter Co. v. E. G. 
Lyons Co., 99 Fed. 734; McCloskey v. 
Barr, 88 Fed. 165; Garrett v. New 
York Transit, etce., Co., 29 Fed. 129; 
Goldsmith v. Gilliland, 24 Fed. 154, 
10 Sawy. 606. 

Fla.—Harvey v. Morgan, 58 Fla. 
427,51 $140; Dekle v. Barkley, 48 Fla. 
250, 37 S 581; Keen v. Brown, 46 Fla. 
487, 35 S 401. 

Ga.—Black v. Black, 15 Ga. 445. 
Bate H.—Bell v. Woodward, 42 N. H. 

N. J.—Kelly v. Masionis, 79 N. J. 
Eq. 644, 82 A 329; Davis v. Davis, 57 
N. Jig. 2525-41 A353: 

N. Y.—Varick v. Dodge, 9 Paige 
149; Mitchell v. Lenox, 2 Paige 280; 
Cozine v. Graham, 2 Paige 177; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of a demurrer is simply to demand the judgment 
of the court as to the sufficiency of the case stated 
in the bill, while a plea relies upon its averment of 
a distinct fact, which is supposed to present, if 
proved, an effectual bar to the prosecution of the 
suit.°* A plea does not deny the equity of the bill, 
but brings forward a fact which if true displaces 
it;°° an objection to the equity of plaintiff’s claim 
as stated in the bill must be taken by demurrer and 
not by plea.®® 

Answer compared.°’ One of the peculiar and 
principal effects of a plea is to present such a de- 
fense as shows that defendant cannot be compelled 
to make, or will be excused from making, such an 
answer as the bill calls for. The uses of a plea 
and the reason for its allowance are that it saves 
time, trouble, and expense; and, therefore, if a 
party wishes to set up a variety of different facts 
in avoidance of plaintiff’s claim, an answer is the 
proper course of pleading.°® A plea is always in 
avoidance of the bill, and never responsive to it; 
unlike an answer, it stands for nothing as evidence 
of facts which are stated therein A simple de- 
nial of some averment in the bill is generally the 
province of an answer and not of the plea.? 

[§ 506] b. When Necessary. Certain defenses 
not appearing on the face of the bill must, if made 


EQUITY 


[210.5.] 457 


at all, oe presented by plea and not by answer. 
Such are those going to the’ jurisdiction of the per- 
son of defendant;* the capacity of plaintiff to sue, 
according to some, but not according to other deci- 
sions;* the pendency of another suit for the same 
cause,° and in general all matters in abatement.6 An 
objection to the jurisdiction of the court, for any 
cause not apparent on the face of the bill, must be 
taken by special plea and cannot be raised by mo- 
tion.’ The defense that a greater part of the land 
which is the subject of the suit lies in a county other 
than that in which the suit is brought must be made 
by a plea to the jurisdiction.® 

Defenses in bar may now usually be reserved for 
answer.® 

[§ 507] c. When Proper.° While it is true 
that a plea is not now a very frequent mode of de- 
fense in equity,!1 yet it seems that every character 
of defense which may be resolved to a single point 
may be thus presented.12 Any facts or combination 
of facts may be set up by plea which without going 
into the full merits show a good and complete de- 
fense to the whole or a part of the bill.18? Any mat- 
ter in pais which creates a bar may be set up by 
plea, as a purchase for a valuable consideration 
without notice,'* usury,’® an award,!® account stat- 
ed,’” or a release.1® The presumption arising from 


Phelps v. Garrow, 3 Edw. 139; Ver- 
planek v. Mercantile Ins. Co., 1 Edw. 
46. 

Vt.—Ainger vy. White, 85 Vt. 446, 
82 A 666. 

Eng.—Steff v. Andrews, 2 Madd. 5, 
56 Reprint 237; Billing v. Flight, 1 
Madd. 230, 56 Reprint 85; Browns- 
word v. Edwards, 2 Ves. 243, 28 Re- 
print 157; Plummer y. May, 1 Ves. 
426, 27 Reprint 1121. 

See also supra § 456. 

[a] Additional facts.—While it is 
true that defendant cannot plead 
merely the facts averred in the bill, 
and if he objects to their sufficiency 
to authorize recovery he must pre- 
sent his objection by demurrer, it is 
also true that he may present a good 
plea by averring the facts contained 
in the bill and along with them other 
and additional facts not contained 
therein, provided the facts taken 
from the bill and the new facts to- 
gether establish a defense to the bill. 
Missouri Pac. R. Co. vy. Texas, etc., 


R. Co., 50 Fed. 151; Ainger v. White, 
85 Vt. 446, 82 A 666. 
94. Wilmer v. Placide, 128 Md. 


168, 97 A 363; Rouskulp v. Kershner, 
49 Md. 516. 

. 95. Baltimore Cent. Nat. Bank v. 
Connecticut Mut. L. Ins. Co., 104 U. 
S. 54, 26 L. ed. 693; Black y. Black, 
15 Ga. 445; Benson v. Jones, 1 Tenn. 
Ch. 498;, Rowe v. Teed, 15 Ves. Jr. 
372, 33 Reprint 794. 

96. 
303, 7 SCt 534, 30 L. ed. 684; Rhode 
Island v. Massachusetts, 14 Pet. (U. 
S.) 210, 10 L. ed. 4238; Milligan v. 
Milledge, 3 Cranch (U. S.) 220, 2 L. 
ed. 417; Mains v. Homer Steel-Fence 
Co., 116 Mich. 526, 74 NW 735; Varick 
v. Dodge, 9 Paige (N. Y.) 149; Steff 
v. Andrews, 2 Madd. 6, 56 Reprint 


237. 
97. See generally infra §§ 543-584. 
98. U.S. v. California, etc., Land 


CoveL4s Un Si si Sie" SCt 458,37 EL: 
ed. 354; Farley v. Kittson, 120 U. S. 
303, 7 SCt 534, 30 L. ed. 684; Chase’s 
Case, 1 Bland,(Md.) 206, 17. AmD 
277; Weisman y. Heron Min. Co., 57 
N. C. 112; Reade v. Woodrooffe, 24 
Beav. 421, 53 Reprint 420. 

99. Farley v. Kittson, 120 U. S. 
303, 7 SCt 534, 30 L. ed. 684; Milligan 
v. Milledge, 3 Cranch (U. S.) 220, 
2 L. ed. 417; Dwight v. Central Ver- 
mont R. Co., 9 Fed. 785, 20 Blatchf. 
200; Reissner vy. Anness, 20 F. Cas. 
No. 11,686, 3 Bann. & A. 148; Rowe v. 


Marley, oven Kattson, 120aUsS:. 


Peed LD VieS sat Is 33 Reprint 
4. 

1. Gernon vy. Boccaline, 10 F. Cas. 
No. 5,366, 2 Wash. (C. C.) 199; Meiss- 
ner v. Standard R. Equipment Co., 


211 Mo. 112, 109 SW 730. 


372) 


2. Bailey vy. Le Roy, 2 Edw. (N. 
Y.) 514; Benson v. Jones, 1 Tenn. 
Ch. 498. 

3. Dodge v. Perkins, 7 F. Cas. No. 
3,954, 4 Mason 435; “Pond .="v. 
Vermont Valley R. Co., 19 F. Cas. 


No. 11,265, 12 Blatchf. 280; Parker v. 
Parker, 61 Ill. 369; Kimball v. Walker, 
30 Ill. 482; Bellows’ Falls Bank v. 
Rutland, ete. ch. Cows, wvVit. (470; 
Lane vy. Smith, 14 Beav. 49, 51 Re- 
print 205; Cunningham v. Wegg, 2 
Bro. Ch. 241, 29 Reprint 134; Gibson 
v. Whitacre, 2 Vern. Ch. 83, 23 Re- 
print 664; Fanshaw v. Fanshaw, 1 
Vern. Ch. 246, 23 Reprint 444. See 
also Shelby v. Johnson, 7 Humphr. 
(Tenn.) 503 (holding that such a 
plea must be pleaded in person, but 
that it is otherwise of a plea in 
abatement to the general jurisdiction 
of the court). 

[a] Service of process.—(1) An 
objection to service of process on a 
foreign corporation by serving on one 
who is not the corporation’s agent, 
will not be allowed where not raised 
by plea to the jurisdiction. Chade- 
loid Chemical Co. v. Chicago Wood 
Finishing Co., 180 Fed. 770. (2) But 
where the court has jurisdiction of 
the subject matter and jurisdiction 
of the person, as in the case of a 
domestic corporation, the objection 
of want of service should be made 
by motion to abate the suit until 
defendant is properly served and not 
by plea to the jurisdiction. Ewald 
vy. Ortynsky, "TT °N. Je". 76, 75. A 
Silt Tega? |G) NA ND ASG aE J's 


The propriety of this method 
of defense is asserted in a number 
of cases in which the question of 
necessity was not involved and so 
not decided. Burnham y. Rangeley, 
4 BF. Cas. No. 2,176, 1 Woodb. & M. 7; 
Freemont v. Merced Min. Co., 9 F. 
Cas. No. 5,095, McAIll. 267; Pucket 
v. Pucket, 174 Ala. 315, 56 S 585; 
Campbell v. Crawford, 63 Ala. 392; 
Lanning v. Twining, 71 N. J. Eq. 
573, 64 A 466; Wilson v. American 
Palace Car Co., 65 N. J. Eq. 730, 55 
WNT cane 

{c] In West Virginia it is pro- 
vided by statute that where the bill 


diction of the court, no exception for 
A la v. White, 5 Va. 

5. Pierce v. Feagans, 39 Fed. 587; 
(Ky.) 77 (where two proceedings in 
election, by the actor, and will not 
true its effect will be to abate the, 
22 Md. 135. See generally Abatement 
plea of a former suit pending may be 
required of a plea. Connell y. Fur- 
U. S. v. Gillespie, 6 Fed. 803; Chap- 
7 EF. Cas. No. 4,039, 4 Sawy. 217; 
vohn, 25 Ala. 566; Bush vy. Adams, 
vis, 8 Coldw. (Tenn.) 524. See also 
kind, 110 Fed. 873; Imperial Refining 
Fed. 153. 

10. When necessary see 
C.) 532; Dugan v. Howard, 130 Md. 

12. Story Eq. Pl. p 652. 


shows proper matter for the juris- 
the want of jurisdiction shall be al- 
lowed, except it be taken by plea. 

4. See supra § 311. 

Battell v. Matot, 58 Vt. 271, 5 A 479. 
But see Moore vy. Grubbs, 3 B. Mon. 
equity are carried on for the same 
object, the chancellor may compel an 
require a plea in abatement, although 
such plea may be filed, and if found 
last suit, or other equitable proceed- 
ing). Contra Withers v. Denmead, 
and Revival §§ 38-166. 

[a] In Tennessee, by siatute, a 
incorporated in an answer, but the 
answer must have all the certainty 
gason, 5 Coldw. 401. 

6. Marshall v. Otto, 59 Fed. 249; 
man v. School Dist., 5 FE. Cas. No. 
2,607, Deady 108; Dowell v. Cardwell, 
Wood v. Mann, 30 F. Cas. No. 17,952, 
1 Sumn. 578; St. Mary’s Bank v. St. 
22 Fla. 177; Connell v. Furgason, 5 
Coldw. (Tenn.) 401; Kendrick v. Da- 
Abatement and Revival §§ 8-15. 

7. Desert King Min. Co. v. Wede- 
Co. v. Wyman, 38 Fed. 574, 3 LRA, 
503; Dinsmore v. Central R. Co., 19 

8. Ulrici vy; Papin; 11" Mo. 42: 

9. See infra § 545. 

supra 
§ 506. 

11. Adriaans y. Lyon, 8 App. (D. 
114, 99 A 966; Rouskulp v. Kershner, 
49 Md. 516. 

13. Dugan v. Howard, 130 Md. 114, 
99 A 966. 


14. See Vendor and Purchaser [37 
Cye 1778]. 

15. See Usury [39 Cyc 1039]. 

16. See Arbitration and Award 
§ 610. 
5 17. See Accounts and Aceounting 

364. 

18. See Release [34 Cyc 1094]. 
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the lapse of time is properly set up by plea ** where 
there is a want of proper parties, but such defect 
does not appear on the facé of the bill, a plea is the 
proper remedy.?° A plea for want of parties is in 
bar and not in abatement.2!_ A plea of the statute 
of limitations is a plea in bar, and such matter is 
properly raised by plea when it does not appear 
upon the face of the bill.2?, The statute of frauds 
may be set up by plea.2? A former adjudication 
or recovery is properly raised by a plea in bar,” if 
the bar does not appear upon the face of the bill, 
and in that event it may be raised by demurrer.?® 
[§ 508] 2. Right and Time to Plead. In the 
English chancery a defendant might file a plea at, 
any time before the return of an attachment with 
proclamations.”° In this country this matter is reg- 
ulated largely by statute or rule of court.?7 Gen- 
erally, however, a plea may be filed without leave 
at any time within the period allowed for answer.® 
But where an order granting leave manifestly in- 
dicates that it was not intended that defendant 
should have leave to file a plea, but that he should 
be restricted to an answer, a plea may not be filed 
under such an order.?® Where defendant is re- 
quired to file a plea within a particular time he ean- 
not do so thereafter without special leave.°° A plea 
cannot generally be filed after answer filed,*! after 
evidence taken,®” after hearing had,®* or after order 
or decree made.** Defendant may waive his right 
19. Blewitt v. Thomas, 2 Ves. Jr. 
669, 30 Reprint 833. 27. 
20. See supra § 217. court rules; and: 
21. See supra § 319. 
22. See Limitation of Actions [25 
Cy CeT3I0d 3 
23. Ill.—Switzer v. Skiles, 8 Ili. 
529, 44 AmD 723; Tarleton v. Vietes, 
6 Ill. 470, 41 AmD 193. : 553 
eae Y.—Cozine v. Graham, 2 Paige 
N. C.—Barnes v. Teague 54 N. C.! 


277, 62 AmD 200. 
R. I.—Cranston y. Smith, 6 R. I. 


Decatur, 


- 


527, 
(alk 


EQUITY 


St. 225, 1 HngCh 225, 57 Reprint 91. 
See statutory provisions and 


U. S.—Ewing v. Blight, 8 F. Cas. 
No, 4,589, 3 Wall. Jr. 134; Oliver v. 
Ls -CasionNo: 
Cranch C. C. 458. 

Ga.—McDougald v. Carey, 


N J.—Seeley v. Price, 5 N. J. Eq. 
231; White v. Dummer, 2 N. J. Ha. 


Tenn.—Cooke v. Richards, 11 Heisk. 


[§§ 507-510 


to plead by conduct inconsistent with its assertion, 
as by a stipulation extending time to answer to 
the merits,®° or by submission for final decree under 
an agreement of compromise.*? An _ irregularity 
which ean be taken. advantage of by a plea in abate- 
ment must be objected to by defendant himself and 
not by the court.*" _ : 

[§ 509] 3. Form and Sufficiency—a. Classifi- 
cation. Pleas in equity have been usually classified, 
according to the nature of the defense presented, as 
pleas to the jurisdiction of the court, to the person 
of plaintiff or defendant, and in bar of the suit.*® 
In a more general way they are classified, as at law, 
as pleas in abatement and pleas in bar.®® It is gen- 
eraily considered, however, that the distinction be- 
tween pleas in bar and pleas in abatement is of lit- 
tle or no practical consequence.4? A more practical 
classification is based on the character of the aver- 
ments, as consisting of entirely new matter, of de- 
nials, or of both, and so classified, pleas are affirma- 
tive or pure, negative, and anomalous.*+ 

[§ 510] b. Formal Parts. A plea in form re- 
sembles a demurrer,*? being entitled in the same 
manner, except that it is styled a plea, commencing 
with a similar protestation, and if partial, a like 
designation of the portion of the bill to which it re- 
lates, then stating the facts constituting the defense, 
and closing with a prayer whether defendant shall 
be required to make further answer.*? A plea must 


in limine before answer). And see 
infra § 527. 

{a] Withdrawing answer. — An- 
swer should be first withdrawn un- 
der leave. Bush y. Linthicum, 59 
Md, 344. 

[b] Discretion of court.—A plea 
of the statute of limitations may in 
the discretion of the court be filed 
after answer, but only upon the 
showing of a sufficient excuse for not 
interposing it in proper time. Bar- 
tles v. Gibson, 17 Fed. 293. 

82. Chapin v. Dougherty, 183 


10,494, 4 
12 Ga, 


231. : Ww. Va.—Burlew v.. Smith, 68 W.}| Fed. 309, 105 CCA 521. 
. Eng.—Clerk v. Wright, 1 Atk. 12,; Va, 458, 69 SE 908; Robrecht v. 33. Wilkinson vy. Buster, 115 Ala. 
26 Reprint 9; Ridgway v. Wharton, | Marling, 29 W. Va. 765, 2 SE 827:;578, 22 S 34; McDougald y. Banks, 


3 De G. M. & G. 677, 52 EngCh 677, 


Fiesher v. Hasler, 29 W. Va. 404, 1 


13 Ga. 451; Curd v. Lewis, 1 Dana 


43 Reprint 266; Hawkins v. Holmes, 
1 P. Wms. 770, 24 Reprint 606. 
VO also Frauds, Statute of [20 Cyc 

24. U. S.—Moredock v. Moredock, 
179 Fed. 163; Desert King Min. Co. v. 
Wedekind, 110 Fed. 873. 

D. C.—Wagenhurst v. Wineland, 22 
App. 356. 

Fla.—Lindsley v. McIver, 51 Fla. 
463, 40 S 619; Keen v. Brown, 46 Fla. 
487, 35 S 401; Da Costa v. Dibble, 40 
Fla. 418, 24 S 911. 

Ky.—Cates v. Loftus, 4 T. B. Mon. 
439. 

. Miss.—Baird vy. Bardwell, 60 Miss. 
164. 

N. J.—Matthews v. Roberts, 2 N. 
Je Higssoss: 

Neg C:— Davis) ive lalla Dae N ae. 
403; Redmond vy. Coffin, 17 N. C. 437. 

Oh.—Ferguson v. Miller, 5 Oh. 459. 


S. C.—Menude y. Delaire, 3 S&S. 
Cc. Eq. 43. 

Tenn,—Riley v. Lyons, 11 Heisk. 
246. 


Eng.—Child y Gibson, 2 Atk. 603, 
26 Reprint 761; Leicester v. Perry, 
1, Bro, .Ch. 305, 28 Reprint 1148; 
Behrens v. Bauli, 1 Keen 456, 15 
EngCh 456, 48 Reprint 382. 

[a] A motion to dismiss is not a 
proper mode of raising the defense 
of former adjudication. It should 
be presented either by a plea in bar, 
or by evidence introduced under the 
general issue in an answer. Desert 
King Min-:“o. v. Wedekind, 110 Fed. 
Q Pare 
: ‘25. See supra’,473. 

26. Sanders vy. Murney, 1 Sim. & 


ee 580; Rutter v. Sullivan, 25 W. Va. 

28. Bracken v. Kennedy, 4 Ill. 558; 
Dunn vy. Keegin, 4 Ill. 292; Heartt v. 
Corning, 3 Paige (N. Y.) 566; Roberts 
v. Hartley, 1 Bro. Ch. 56, 28 Reprint 
981; Barber v. Crawshaw, 6 Madd. 
284, 56 Reprint 1099. 

29. Brooks v. Purton, 1 Y. & Coll. 
271, 20 EngCh 271, 62 Reprint 885. 

30. Duncan v. Manchester, etce., 
Water Works Co., 8 Price 697, 146 
Reprint 1340. 

{a] In MTlinois it has been held 
that under a rule to file a plea by 
day fixed, if it is done after that day, 
but before default is asked, it is suf- 
ficient. Cook vy. Forest, 18 Ill. 581; 
Castle v. Judson, 17 Ill. 381; Dunn 
v. Keegin, 4 Ill... 292; Lambert v. 
Hyers, 27 Ill. A. 400 faff 131 Tll. 161, 
23 NE 352]. But see Flanders v. 
Whittaker, 13 Ill. 707 (in accord with 
rule of text). 

31. U. S.—Bartles v. Gibson, 17 
Fed, 298, 

Ala.—New Decatur v. Smith, 148 
Ala. 682, 41 S. 1028. 


Py aaelbig v. Linthicum, 59 Md. 
aN H.—Tappan vy. Evans, il N. H. 
S. C—Charleston Dist. Public 


Bldgs. Comrs. vy. Andrews, 31 S. C. 
Eq. 4. , 

See also Lanning v. Twining, 71 
N. J. Eq. 573, 64 .A 466; Wilson v. 
American Palace Car Co., 65 N. J. Eq. 
Uo0,00) A 997. Cheth holdine=ithatwea 
plea of want of jurisdiction for lack 
of proper service is properly filed 


(Ky.) 351. 

[a] Plea inadvertently withheld. 
—The faci that a plea had been made 
out and unwittingly retained in the 
attorney’s esk, and that similar 
pleas had been duly filed in similar 
cases pending between the parties, 
did not warrant a resort to such plea 
after plaintiff had closed his case. 
McDougalda v. Banks, 13 Ga. 451. 

[b] After submission of the case 
the court cannot allow a plea of in- 
fancy without notice, and without 
setting aside the submission. Wil- 
Ly ear v. Buster, 115 Ala. 578, 22 S 

34. Wilson y. Turberville, 30 F. 
Cas.” Now /17,844; 327 Cranch) Ca C27 
Simpson v. Edmiston, 23 W. Va. 675. 

35. Morgan v. Corlies, 81 Ill. 72. 

86. Jfoster v. Foster, 126 Ala. 257, 
28 S 624. 

37. Charleston Dist. Public Bldgs. 
Comrs. y. Andrews, 31 S. C. Eq. 4. 

88. 2 Daniell Ch. Pr. p 1386; Mit- 
ford, Hq, (Pl: p Av. 

39. Beames Pleas p 58; 2 Daniell 
Chip bey palo. 

40. Evans v. Monot, 57 N. C. 227; 
Merrewether v. Mellish, 13 Ves. Jr. 


435, 33 Reprint 357; 2 Daniell Ch. 
Pra py lse. 

41. 2, Daniell Ch. Praipp 98.0992 
See also infra §§ 516-518. 


42. See supra, § 479. 

43. Barton Suit Eq. p 110; 1 
Daniell Ch. Pr. (6th Am. ed) p 681. 

[a] Zhe title of a plea-(1) should 
agree with the title of the cause 
at the time when the bill was filed. 
1 Daniell Ch. Pr. (6th Am, ed) p 681. 


For later cases, develmments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 510-511] 


be signed by counsel,‘ and must usually be sworn 


to.*® 


[§ 511] ¢. Requisites—(1) 


(2) Where a plea by husband and 
wife is entitled as joint and several, 
although such a plea could not be 
Several, the word “several” is sur- 
plusage and does not vitiate the plea. 
Fitch v. Charman, 2 Sim. & St. 31, 
1 EngCh 31, 57 Reprint 256. 

[b] Protestation—A plea com- 
mences with a protestation against 
any admission of the facts alleged 
in the bill, so that the defendant 
may not be concluded in another suit 
by the constructive admission of his 
plea. Story Eq. Pl. (10th ed) § 694. 

_[c] Direction to specific part of 
bill—(1) A plea should confine its 
effect to the part of the bill to which 
it is directed. Story Eq. Pl. (10th 
ed) § 694. (2) No definite rule has 
been found as to the manner in which 
a plea shall state to what part of the 
bill it is intended to apply. Where 
the intention. appears from the plea 
itself and from the nature of the 
facts stated or denied, an express lim- 
itation in the introductory part to 
any specified part of the bill does 
not seem necessary. Bell v. Wood- 
ward, 42 N. H. 181. (3) A statement 
that the plea is to “the whole of 
said bill or to so much and such 
part of it as prays an accounting,” 
is good where the principal object 
of the suit is an account. Harrison 
v. Farrington, 38 N. J. Eq. 358, 360. 
(4) A plea containing an exception of 
matters thereinafter mentioned is 
bad and must be overruled. So a 
plea of a release ‘“‘further and other 


than in the plea set forth’ is in- 
correct, though not so bad as to 
justify its being overruled. Salkeld 


v. Science, 2 Ves. 107, 28 Reprint 71. 
[d] Conclusion.—(1) Strictly, a 
plea which does not conclude with a 
proper prayer, is defective in form. 
Danels v. Taggart, 1 Gill & J. (Md.) 
311; Merrewether v. Mellish, 13 Ves. 
Jr. 435, 33 Reprint 357. (2) But the 
defect is amerdable. Merrewether v. 
Mellisn, 13 Ves. Jr. 435, 33 Reprint 
357. (3) A plea which concludes gen- 
erally whether the defendant ought 
to make answer to any matters con- 
tained in the bill in any other man- 
ner is a plea to the whole bill. Bell 
v. Woodward, 42 N. H. 181; French 
v. Shotwell, 5 Johns. Ch. (N. Y.) 555 
[aff 20 Johrs. 668]; Allison v. Sharp- 
ley, Hardres 216, 145.Reprint 460; 
Beame Pl. Eq. p 47. 

44, See supra § 375. 

45. See supra § 381. 

46. Fla.—Mitchell v. 
Mia 20S8,, OLY S wo00. 

Tll.— Gage v. Smith, 142 Ill. 191, 31 
NE 430; Cheney v. Patton, 134 Ill. 
422, 25 NE 722. . 

Md.—Danels v. Taggart, 1 Gill & J. 
ouie 

Mass.—Burditt v. Grew, 8 Pick. 108. 

Eng.—Burk v. Brown, 2 Atk. 397, 
26 Reprint 640; Fitzgerald v. Burk, 
2 Atk. 397, 26 Reprint 640; Dobson 
v. Leadbeater, 13 Ves. Jr. 2380, 33 
Reprint 280. ‘ 

See also Barrett v. McAllister, 35 
W. Va. 103, 12 SE 1106 (as there 
can be no demurrer or special replica- 
tion to a plea in chancery, the rules 
are more strict as to the necessary 
averments which should be em- 
bodied in such a plea). 

But see New York Mut. L. Ins. Co. 
v. Brune, 96 U. S. 588, 24 L. ed. 737 
(while the general rule with regard 
to a plea is the same in courts of 
equity as in courts of law, it is ex- 
ercised with a more liberal discre- 
tion by the former). 


Mason, 65 


In General. 
pleading matters of substance, at least as great 
strictness is required in a plea in equity as at law.‘ 
The plea must be perfect in itself,‘7 responsive to 
the bill,** and must state every fact necessary to 
make it a complete defense to the entire- equity of 
the bill or of that portion covered by the plea.® 


; Co. v. Watertown, 


EQUITY 


In 


47. Stuart v. Warren, 1 NYLegObs 
293; Allen vy. Randolph, 4 Johns. Ch. 
(CN. Y.) 693; Tompkins vy. Anthon, 4 
Sandf. Ch. (N. Y.) 97. 

48. U. S—Computing Scale Co. v. 
Moore, 139 Hed. 197. : 

,, Md.—-Danels v. Taggart, 1 Gill & J. 
Co oe oy 

R. 1.—Wilson v. Wilson, 25 R. I. 
446, 56 A 1778. 

Va.—Preston y. Aston, 85 Va. 104, 
7 SE 344. 

Eng.—Hmmott v. Mitchell, 14 Sim. 
432, 37 EngCh 432, 60 Reprint 426. 

49. U. S—New York Mut. L. Ins. 
Cotjv..,.Brune; 96. OU: iS) -588,) 241s. ied: 
737; Milligan vy Milledge, 3 Cranch 
220, 2 L. ed. 417; Knickerbocker Trust 
Co, v. Coyle, 189 Fed. 792; McCloskey 
v. Barr, 38 Fed. 165; McDonald v. 
Salem Capital lour-Mills Co., 31 
Fed. 577, 12 Sawy. 492; Hubbell v. 
De Land, 14 Fed. 471, 11 Biss. 382; 
Piatt v. Oliver, 19 F. Cas. No. 11,114, 
1 McLean 295. 

Ala.—IFrancis v. White, 160 Ala. 5238, 
49 S 834; Scharfenburg v. New Deca- 
tur, 155 Ala, 651, 47 S 95; Supreme 
Lodge K. L. H. v. Wing, 131 Ala. 395, 
381 S 3; Lyon v. Dees, 84 Ala. 595, 4 
eee Andrews v. Huckabee, 30 Ala. 


Fla.—Harvey v. Morgan, 58 Fla.. 
427, 51 S 140; Lott v. Barnes, etc., 
Co., 57 Fla. 468, 48 S 994; Da Costa 
v. Dibble, 40 Fla. 418, 24 S 911. 

Ill—Gage v. Harbert, 145 Ill. 530, 
32 NE 543; Gage v. Smith, 142 I11. 
191, 31 NE 430; Cheney v. Patton, 134 
Tll. 422, 25 NE 792. 

Me.—Quint y. Little, 4 Me. 495. 

Md.—Danels v. Taggart, 1 Gill & 
Jtivodel: 

Mass.—Newton vy. Thayer, 17 Pick. 

9; 


N. J.— Cook v. "Cook, 81 N. J. Eq. 
223, 87 A 120; Gilson v. Appleby, 78 
N. J. Eq. 96, 78 A 668 [aff 79 N. J. 
Eq. 590, 81 A 925]; Miller v. U. S. 
Casualty Co., 61 N. J. Eq. 110, 47 A 
509; Mount v. Manhattan Co., 41 N. 
J. Eq. 211, 3 A 726; Meeker v. Marsh, 
1N. J. Hg. 198. 

N. Y.—Stuart v. Warren, 1 NYLeg 
Obs 293; Bogardus v. Trinity Church, 
4 Paige 178; Allen vy. Randolph, 
Johns. Ch. 693; Tompkins v. Anthon, 
4 Sandf. Ch. 97. ie 

R. I.—Greene v. Harris, 1) R. I. 5. 

Wis—Madison, ete, Plank Road 
ete., Plank Road 
Co., 5 Wis. 173. 

Eng.—Hardman v. Ellames, Coop. 
t. Brough. 351, 47 Reprint 125, 2 Myl. 
SISA o2y 7 MneChy 732,500. Reprint 
1124, 5 Sim. 640, 9 EngCh 640, 58 Re- 
print 480; Hastings v. Draper, 1 Eq. 
Cas. Abr. 39, 21 Reprint 858; Forbes 
v. Skelton, 8 Sim. 335, 8 EngCh 335, 
59 Reprint 133; Dobson v. Leadbeater, 
13 Ves. Jr. 230, 33 Reprint 280. 

[a] Rule applied.—(1) A plea of 
prior decree in bar must show that 
the former suit was between sub- 
stantially the same parties, for the 
same subject matter, that the same 
point was in issue, and that the al- 
legations as to relief were substan- 
tially the same. Lindsley v. McIver, 
51 Fla. 463, 40 S 619; Keen v. Brown, 
46° Fla. 487, 85 S 401; Da Costa v. 
Dibble, 40 Fla. 418, 24 S 911. (2) 
Plea alleging that plaintiff is non 
compos mentis, but not showing that 
he has been so adjudged or that a 
committee has been appointed, is bad. 
Dudgeon v. Watson, 23 Fed. 161, 23 
Blatchf. 161. (8) A plea of pur- 
chaser for valuable consideration 
must deny notice, not only to the 


| Johns. 
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The ultimate facts offered as a bar to the suit must 
be set forth.®° Rules of good pleading require that 
such facts be pleaded positively *! and not hypo- 
thetically,°? or evasively,°* or left to inference.54 
They must be pleaded with particularity and cer- 
tainty ®> in such a manner as to avoid all am- 
biguity of meaning and exclude all intendments,** 
and not argumentatively,°’ or by way of conclu- 


purchaser, but to any agent. Grif- 
fiths Vv. Griffith, Hofimi CN. wY.)> libes 
(4) A plea in partition alleging 
that it is not true that decedent died 
seized of premises described, or that 
they descended to complainants and 
defendant as heirs, or that complain- 
ants and- descendants are seized as 
such, is bad for not alleging why 
complainants and defendants are not 
seized: Cook vy. Cook,: 81 No) ha? 
223, 87 A 120. (5) A plea setting 
up laches without stating facts suf- 


ficient to work an estoppel by lapse 


of time, should be overruled, Crafts 
Vi Crafts 20 Reb. bo vaca e 

{[b] Where a bill is framed on 
two theories, a plea to the whole bill, 
setting up facts going in bar of only 
one of the theories, is bad. Supreme 
Lodge K. & L. of H. v. Wing, 131 
Alany395; 430 8S 8: 

50. Harvey v. Morgan, 58 Fla, 427, 
51S 140. 

51. -McCloskey v. Barr, 38 Fed. 
165; McDonald y. Salem Capitol 
Flour-Mill Co., 31 Fed. 577, 12 Sawy. 
492; Harvey v. Morgan, 58 Fla. 427, 
51 S 140; Parker v. Parker, Walk. 
(Mich.) 457. 

{a] A plea may be on information 
and belief when it relates to acts of 
third persons not within defendant’s 
knowledge. Parker v. Parker, Walk. 
(Mich.) 457. ; 

52. Dunlop v. Monroe, 8 F. Cas. 
Noiny45167,819Cranch, Cx€.2536 fatty 
Cranch 242, 3 L. ed. 329]. 

63. 1 U.S.) vel Larkin, 153) Medreiigy 
82 CCA 247 [app dism 208 U. S. 333, 
28 SCt 417, 52 L. ed. 517]. 

54 Harvey v. Morgan, 58 Fla. 
427, 51 S 140; Da Costa v. Dibble, 40 
Fla. 418, 24 S 911; Leyden v. Law- 
rence, (78 Ni) J; Eq. 453, .79) Av 615% 
Meeker v. Marsh, 1 N. J. Eq. 198. 

55. U. S.—Computing Scale Co. v. 
Moore, 139 Fed. 197. 

Ala,—Lange v. Hammer, 157 Ala. 
322, 47 S 724; Scharfenburg v. New 
Decatur, 155 Ala. 651, 47 S 95. 


Fla.—Harvey v. Morgan, 58 Fla. 
327, 51 S 140. 
Mich.—Mains v. Homer _ Steel- 


Fence Co., 116 Mich. 526, 74 NW 735. 
N. Y.—Livingston v, Livingston, 3 
Gi 515 
W. Va.—Jackson v. Big Sandy, etc., 
R. Co., 63 W. Va. 18, 59 SE 749, 129 
AmSR 955, 
And see cases infra this note. 
[a] Rule applied.—(1) A plea by 
stockholders that the corporation has 


j assets remaining is bad when it does 


not state what such assets are. Lane 
v. Morris, 8 Ga. 468. (2) A plea that 
plaintiff is incapacitated without 
specifying the particular incapacity, 
is (bad. "iCorliess vs iGorlies a 23)5Ni ad: 
Eq. 197. (3) A plea of a purchaser 
for valuable consideration must show 
to whom the consideration was paid 
(Tompkins v. Ward, 4 Sandf. Ch. (N. 
Y.) 594) (4) and that it was paid 
before notice of plaintiff's equity 
(High v. Batte, 10 Yerg. (Tenn.) 335). 
(5) A plea of laches must state fully 
the circumstances on which defend- 
ant relies as constituting laches. 
Hancock y. Carlton, 6 Gray (Mass.) 
39:3 Crafts) veuCratts; 23 Riel. 55) 52 AG 
890, 

56. Scharferburg v. New Decatur, 
155. Ala;651, 47 S.95;, Kidd) w N. Ef. 
Traction :Co,,.(2- N., H.273, 56 A 1465, 
66 LRA 574; Whitleck v. Fiske, 3 
Hdw. (N. Y.) 131. 

57. Wood v. Mann, 30 F. Cas. No. 
17,951, 1 Sumn. 506; McDonald v. 
Salem Capital FJcur-Mills Co., 31 Fed. 
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sion.°® It is sufficient to allege the facts from which 
the conclusion follows, without stating the conelu- 
sion itself.5® A plea in equity may be overruled, be- 
cause too broad.®° Matter relied upon in plea must 
be accompanied by such averments as are necessary 
to support it,®4 and if a plea makes averments in- 
consistent with, and not in support of, matter plead- 
ed as a defense it will be bad.®? A plea, by one who 
has been made a defendant as claiming some inter- 
est in the subject matter of the suit, which simply 
states what his interest is, is not good.®* A plea 
which alleges the joint ownership of plaintiff with 
another in the subject matter of the suit, which is 
entirely pecuniary, is not a good plea in bar.®* 

Good in part and bad in part. A.plea may be 
good in part and bad in part, and will be allowed 
to stand as to that part which is good and overruled 
as to the balance.® 

What covered. A plea to the whole bill must cover 
the whole subject to which it apples and which it 
professes to cover, or it will be bad.% 

A negative pregnant renders the plea bad.** 

[§ 512] (2) As to Matters in,Abatement. Pleas 
in abatement are not favored and are strictly con- 
strued.°* A plea in abatement is bad which states 
577, 12 Sawy. 492; Harvey v. Mor- 
gan, 58 Fla. 427, 51 S 140; Kidd v. 


New Hampshire Tract. Co., 72 N. H. 
273, 56 A 465; Bassett v. Salisbury 


other part 
means that 


EQUITY 


thereof 
if the whole plea is a 
good defense to one part of the bill, 
but not to another part, 


[§§ 511-513 


matter in bar.® — 

A plea to the jurisdiction that part of defendants 
are not residents of the county must state where 
their residence is.7° But a plea showing lack of 
jurisdiction of the court over defendant need not 
designate another tribunal in which he may be 
sued."! 

A plea of another suit pending in the same court 
or another court of concurrent jurisdiction is prop- 
er,’? but a plea of prior suit pending at law is not 
the proper method of directing the attention of a 
court of equity to the pendency thereof.7? Such a 
plea must be accurate and positive and show that 
the purpose of the two suits are the same.’* It 
should state that: there have been proceedings in the 
former suit, such as an appearance, or process re- 
quiring an appearance at least.7°> It must set forth 
the general character and object of the other suit,’® 
must show that the subject matter,” and the par- 
ties 7S are the same, and that the whole relief sought 
in the second suit is obtainable in the first;7® and 
should aver that the second suit seeks the same or 
similar relief as the first,®° and that the former suit 
is still pending.*+ 

[§ 513] (3) 


overruled. It 


As to Exhibits. An instrument es- 


142 [mod 254 Ill. 281, 98 NE 563]; 
Raessler v. Temperance Mut. Ben. 
Assoc., Pa. Co. 393; Macey cv. 


it may stand | Childress, 2 Tenn. Ch. 23. 


Mfg. Co., 43 N. H. 249; Dobson v.|as an entirety to that part of the 75. Raessler v. Temperance Mut. 
Leadbeater, 13 Ves. Jr. 230, 33 Re-| bill to which it is a good defense and | Ben. Assoc., 3 Pa. Co. 393; Moor v. 
print 280. be overruled as an entirety to that} Welsh Copper Co., 1 Eq. Cas. Abr. 


58. Baltimore Cent. Nat. Bank v. 


part of the bill to which it 


is not] 39, 21 Reprint 858. 


Connecticut Mut. L. Ins, Co., 104 U. S.|a good defense. Searight v. Payne, 76. Crescent City Live-Stock, etc., 
54, 26 L. ed. 693; Hudson v. Ran-|1 Tenn, Ch. 186; U. S. v. McRae, L.| Co. v. Butchers’ Union Live-Stock, 
dolph, 66 Fed. 216, 13 CCA 402; Mc-|R. 8 Ch. 79; Fitzmaurice v. Sadlier, | etc., Co., 12 Fed. 225; State Bank v. 


Closkey v. Barr, 38 Fed. 165; Harvey | 12 Ir. Eq. 136. 
v. Morgan, 58 Fla. 427, 51 S 140; 
Riley v. Lyons, 11 Heisk. (Tenn.) 
246; Whitthorne v. St. Louis Mut. 
LEpins, Coins Lenn. Chy 147; Jackson 
v. Bid Sandy, etc., R. Co., 63 W. Va. 
18, 59 SE 749, 129 AmSR 955. 

59. Harpending v. New York Re- 


Wing, 


191, 26 NE 590 


66. U. S.—Sims vy. Lyle, 22 F. Cas. 
No. 12, 891, 4 Wash. C. C. 301. 


131 Ala. 895, 31 S 3:"Francis 
v. White, 160 Ala, 533, 49 S 334, 
Ill.—Snow v. Counselman, 136 Ill. 


Williams, Harr. (Md.) 219; Foster 
v. Vassall, 3 Atk. 587, 26 Reprint 1138. 
77. Md.—Dugan v. Howard, 130 
Md. 114, 99 A 966. 
N. J.—Griffing v. A. A. Griffing 
Iron Co., 61. N. J: Haq: 269, 48 A920: 
Davison v. Johnson, 16 N. J. Eq. 112; 


formed Protestant Dutch Church, 16 
Pet. (U. S.) 455, 10 L. ed. 1029; Cook 
v. Mancius, 3 Johns. Ch. (N. Y.) 427. 

60. Lott v Barnes, etc., Co., 57 Fla. 
468, 48 S 994. 

61. Cook v. Cook, 81 N. J. Eq. 223, 
87 A 120; Moss vy. Lane, 50 N. J. Eq. 
255, 23 A 481; 1 Daniell Ch. Pr. (6th 
Am. ed) p 682, 

Answer in supporteof plea see in- 
fra §§ 522-526. 

62. Emmott v. Mitchell, 14 Sim. 
432, 37 EngCh 432, 60 Reprint 426; 
Nobkissen Va Hastings, 4 Bro. Ch. 253, 
29 Reprint 879, 2 Ves. Jr. 85, 30 Re- 
pint 535. 


63. Foote v. Yarlott, 238 Ill. 54, 
87 NE 62. 
64. Briggs v. Enslow, 44 W. Va. 


499, 29 SE 1008. 

65. U. S.—Rhino v. Emery, 79 Fed. 
483; Beard v. Bowler, 2 F. Cas. No. 
25 180, 2 Bond 13; Hardon v. Newton, 
11 F. Cas. No. 6,054, 14 Blatchf. 376; 
Kirkpatrick v, White, 14 EB. Cas, No: 
7,850, 4 Wash. 595; Wythe v. Palmer, 
30 ion Cas. No. 18, 120, 3 Sawy. 412. 

N. H.—Bell v. Woodward, 42 N. H. 


181. 

N. Y.—French v. Shotwell, 20 
Johns. 668, 5 Johns. Ch, 555. 

Tenn. —Searight v. Payne, 1 Tenn. 
Ch. 186. 

Eng.—U. S. v. McRae, L. R. 3 Ch. 
79; Dormer v. Fortescue, 2 Atk. 282, 
26 Reprint 573; Huggins vy. York- 
Buildings Co., 2 Atk. 44, 26 Reprint 
423; Duncalf vy. Blake,.1 Atk. 52, 26 
Reprint 35; Turner vy. Mitchell, Dick. 
249, 211 Reprint 264; Fitzmaurice v. 
Sadlier, 12 Ir. Eq. 136; London v. 
Levy, 8 Ves. Jr. 398, 32 Reprint 408. 

[a] Meaning of rule.—This does 
not mean that a plea may be sepa- 
rated into parts and one part thereof 
declared to be a good defense and the 


Mich. —Clark v. Saginaw City Bank, 
Harr. 240. 
dene H.—Bell v. Woodward, 42 N. H. 

N. J.—Miller v. U. S. Casualty Co., 
61 N. J. Eq. 110, 47 A 509; Noe v. Noe, 
32 N. J. Eq. 469, 

N. Y.—Jarvis v. Palmer, 11 Paige 
650; Van Hook v. Whitlock, 38 Paige 


409; Wood v. Riker, 1 Paige 616. 
Tenn.—Benson vy. Jones, 1 Tenn. 
Ch. 498. 


Eing.—Barker v. Ray, 5 Madd. 64, 
56 Reprint 819; Hewitt v. Hewitt, 2 
New Rep. 383; Hook v. Dorman, 1 
Sim. & St. 227, 1 EngCh 227, 57 Re-= 
print 92; Welford v. Liddel, 2 Ves. 
400, 28 Reprint 255; Higgins v. Craw- 
furd; 2 Ves: Ir 572,30) Reprint 78h: 

67. Wi Siow. Warkin dbs meds tes 
S2NCCA. 247 [app dism 208 U.. S.9333, 


28'SCt 41%, 520 weds, 517]);) Rhinoiv. 
Emery, 79 Fed, 483. 

Negative pregnant generally see 
Pleading [381 Cye 203]. 

68. Peters v. Goodrich, 3 Conn. 
146; O’Brien v. Alpena Cir. Judge, 
106 Mich. 42, 63 NW 997; Fried- 
lander v: Pollock, 5 Coldw. (Tenn.) 
490; Witt v. Pllis, 2 Coldw. (Tenn.) 


38; Burlew v. Smith, 68 W. Va. 458, 
69 SE 908. See also Abatement and 
Revival § 7. 

69. Ewald v. Ortynsky, Ai NSD 
Eq. 76, 75 A 577 [aff 79 N. J. Eq. 527, 
79 A 2701. 

70. Lester vy. Stevens, 29 Ill. 155. 

71. Wilson vy. American Palace 
CarxGo.. 6b INL dh Biqe 730ie OD Alto oe 
Contra Derby v. Athol, 1 Ves. 202, 
27 Reprint 982. 

72. See Abatement and Revival § | 


39). 
73. Miller v. Doran, 151 Ill. A. 527 
[aff 245 Ill. 200, 91 NE 1039]. 


74 Dunbar v. Dunbar, 168 Ill. A. 


sie wine v. Broadhead, 11 N. J. Eq. 
129, 

Or.—Crane v, Larsen, 15 Or. 345, 
15, P +326. 


Pa.—-Harrisburg v. Harrisburg City 
Pass. R. Co., 1 Pa. Dist. 192; Raessler 
v. Temperance Mut. Ben. Assoc., 3 
Par Conlsvar 


Eng.—Devie v. Brownlow, Dick. 
611, 21 Re}.rint 409. 
{a] How shown.—This may be 


done either by averring the object of 
the first suit and stating that the 
present suit was brought for the 
same matter, or by omitting the lat- 
ter statement and stating facts suf- 
ficient to show that such is the fact. 
Van Houten y. Stevenson, 69 N. J. 
Eq. 626, 64 A 1094 [aff 69 N. J. Eq. 


835,, 66. Ar DL38 4) esiGurifiine ve SAVeAL 
Griffins, Tron sCo-s 161) IN ade Has E2695 
48 A 910; Davison v. Johnson, 16 


N. J. Eq. 112; McEwen 
head, 11 N. J. Eq. 129. 

78. Dugan vy. Howard, 130 Md. 114, 
99 A 966; Scott v. Rand, 118 Mass. 
215; Harrisburg v. Harrisburg City 
Pass. (RY ColyalsPal Distasi 92. 

79. Scott v. Rand, 118 Mass. 215; 
Selznick Enterprises v. Harry I. Gar- 
son Productions, 202 Mich. 111, 167 
NW 1011; Griffing v. A. A. Griffing 
Iron Co., 61 N. J. Eq: 269, 48 A 910; 
Streater v. Ricketts, 2 Kulp (Pa.) 
529; Brooke v. Phillips, 6 Phila. (Pa.) . 
Ade Nixon’s Est., 13 WklyNC (Pa.) 


80. Sharon v. Hill, 22 Fed. 28, 10 
Sawy. 394; Jenkins v. Eldredge, 13 F. 
Cas. No. 7,266, 3 Story 181; Wheeler 
v. McCormick, 29 F. Cas. No. 17,498, 
8 Blatchf. 267; Harrisburg v. Harris- 
burg vCity. Pass; Ri Con el yea ist. 
192; Behrens v. Sieveking, 2 Myl. & 
C. 602, 14.EngCh 602, 40 Reprint 769. 

81. Moss v. Ashbreoks, 12 Ark. 
369; Morgan County v. Holman, 34 


v. Broad- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| 


§§ 513-515] 


sential to the establishment of the defense pleaded 
must be exhibited as in a bill,32 and when this is 
done it becomes a part of the plea,** and will defeat 
the plea if it shows that the defense set up is not 


good.*4 


[§ 514] (4) 


Singleness. 


some distinct portion thereof.*5 


which the plea is directed.88 


Ind. 256; Urlin v. Hudson, 1 Vern. 
Ch. 332, 23 Reprint 502. 

[a] If the former suit has been 
dismissed and an appeal has been 
taken, the plea must show that the 
appeal has been regularly perfected 
and is still perding. Moss vy. Ash- 
brooks, 12 Ark. 369. 

82. Williams v. McAfee, Ky. Dec. 
7. See also supra § 424, 

83. Wheeler v. McCormick, 29 F. 
Cas. No. 17,498, 8 Blatchf., 267. 

84 Garrett v. New York Transit, 
etc., Co., 29 Fed. 129. 

85. See supra § 505. 

86. . S.—Rhode Island y. Massa- 
chusetts, 14 Pet. 210, 10 L. ed. 423; 
Sims v. United Wireless Tel. Co., 179 
Fed. 540; Jahn v, Champagne Lum- 
ber ;Co., 152). Fed. 669: Briggs). v. 
Stroud, 58 Fed. 717; Gaines v. Maus- 
seaux, 9 F. Cas. No. 5,176, 1 Woods 
118. 

Fla.—Pinellas Packing Co. v. Clear- 
water Citrus Growers’ Assoc., 65 Fla. 
340, 61 S 625. 


Ind.—Driver v. Driver, 6 Ind. 
286. 

Md.—Moreton v. Harrison, 1 Bland 
491. 


Mich.—Mains v. Homer Steel-Fence 
Co., 116 Mich 526, 74 NW 735; Car- 
roll v. Potter, Walk. 355; Albany 
City Bank v. Dorr, Walk. 317. 

N. J.—Sohege v. Singer Mfg. Co., 
73 N. J. Eq. 567, 68 A 64. 

N. C.—Littlejohn v. Williams, 21 
N. C. 343. 

Eng.—Nobkissen v. Hastings, 4 
Bro. Ch. 253, 29 Reprint 879, 2 Ves. 
Jr. 84, 30 Reprint 535; Inzre New 
Decatur v. Scharfenberg, 147 Ala. 
367, 41 S 1025, 119 AmSR 81. 

[a] One matter for demurrer.—It 
seems that where one of the defenses 
appears on the face of the bilJ, and is 
therefore matter for ‘demurrer and 
not for plea, it will still render the 
plea double. Hostetter Co. v. E. G. 
Lymons Co., 99 Fed. 734; Gaines v. 


Mausseaux, 9 F. Cas. No. 5,176, 1 
Woods 118. 

87. Porter vy. Young, 85 Va. 49, 6 
SE 803. 


88. Sims v. United Wireless Tel. 
Co., 179 Fed. 540; Underwood Type- 
writer Co. v. Manning, 165 Fed. 451; 
Vacuum Oil Co. v. Eagle Oil Co., 
122- Fed. 105; MacVeagh v. Denver 
City Waterworks Co., 85 Fed. 74, 29 
CCA 33; Hazard v. Durant, 25 Fed. 
26 [app dism 136 U. S. 638 mem, 10 
SCt 1068 mem, 34 L. ed. 551 mem]; 
Goldsmith v. Gilliland, 24 Fed. 154, 
10 Sawy. 606; Reissner v. Anness, 
20 F. Cas. No. 11,686, 3 Bann, & A. 
148: Sohege v. Singer Mfg. Co., 73 
N. J. Eq. 567, 68 A 64; Harrison v. 
Farrington, 38 N. J. Eq. 358; Roches- 
ter Bank v. Emerson, 10 Paige (N. 
Y., 115; Southern L, Ins., etc., Co. 
v. Davis, 4 Edw. (N. Y.) 588; Loud 


§: An essential charac- 
teristic of a plea is that it presents a single ground 
of defense, going to the entire equity of the bill or 
: Therefore a plea 
which states facts constituting more than one ground 
of defense is bad for duplicity ;’* and so likewise is 
one which raises an indefinite number of issues.*? 
The requirement is that the defense presented should 
be single, and not that such defense should consist 
of a single fact, therefore the plea may consist of a 
variety of facts, provided they conduce to a single 
point and give as their result one clear ground dis- 
posing of the bill or the separable part thereof to 
The rule against du- 
plicity is not confined, however, to embracing two 
defenses in one plea, but forbids also the interposi- 


EQUITY 


bill.° 
Surplusage. 


on.?® 
[§ 515] 
Wah wergeant,, Lichidw.) CN. 9¥,) 164; 


Meadows v. Kingsion, Ambl. 756, 27 
Reprint 487; Doble vy. Cridland, 2 
Bro, Ch. 274, 29 Reprint 150; Whit- 
bread v. Brockhurst, 1 Bro. Ch. 404, 
28 Reprint 1205; Dawson vy. Pilling, 
16 Sim. 203, 39 EngCh 203, 60 Re- 
print 851; Strickland y. Strickland, 
12 Sim. 253, 35 EngCh 253, 59 Reprint 
1128; Forbes v. Skelton, 8 Sim. 335, 
8 EngCh 335, 59 Reprint 133; Wat- 
kins v. Stone, 2 Sim. 49, 2 EngCh 49, 
57 Reprint 709; Ritchie v. Aylwin, 15 
Ves. Jr. 79, 33 Reprint 685. 

[a]. Rule applied.—(1) It is no 
ground of objection to the plea for 
duplicity that its denial of the facts 
stated. in the bill in charging fraud 
is detailed and particular. Harrison 
v. Farrington, 38 N. J. Eq. 358. (2) 
The averment of heirship in a bill 
presents a single issue, and a plea 
framed to meet it is not double, al- 
though it negativesi two different 
facts upon which the averment of 
heirship is based. Rhino v. Emery, 
79 Fed.. 488. (3), 5 Ava plea. is. not 
rendered double by the mere insertion 
therein of several averments, that 
are necessary to exclude conclusions 
arising from allegations, which ,are 
made in the bill, to anticipate and 
defeat the bar which might be set up 
in the plea. Bogardus v. Trinity 
Church, -4-Paize CNo Yo) LS nan Ck) vA 
plea of the statute of limitations, 
setting up two matters, either of 
which would establish that. defense, 
is not double. Boggs v. Forsyth, 4 
N. Y. Super. 583; Didier v. Davison, 
2) Sand£.Ch.CNs Yq), 6h. Lafi,2 Barb, 
477]. 

[b] Consistency.—The various 
facts and circumstances must not be 
inconsistent with each other. Loud 
VWieiSerzeant,. Io Hdwas (Nia) 1164; 
Emmott v. Mitchell, 14 Sim. 432, 37 
EngCh 432, 60 Reprint 426. , 

89. . S.—Sims. v.. United. Wire- 
less Tel. Co., 179 Fed., 540; Bunker 
Hill, ete., Min., etc., Co. v. Shoshone 
Min. Co., 109 Fed. 504, 47 CCA 200; 
Gilbert v. Murphy, 100 Fed. 161; 
McCloskey v. Barr, 38 Fed. 165; 
Sharon v. Hill, 22 Fed 28, 10 Sawy. 
394: Noyes v. Willard, 18 F. Cas. 
No. 10,374, 1 Woods 187; Reissner 
vy. Anness, 20 F. Cas. No. 11,686, 3 
Bann. & A. 148; Wheeler v. McCor- 
mick, 29 F. Cas. No. 17,498, 8 Blatchf. 
267. 

Fla.—Pinellas Packing Co. v. 
Clearwater Citrus Growers Assoc., 65 
Fla. 340, 61 S 625; Mitchell v. Mason, 
61 Fla. 692, 55 S 387. 

Md.—Moreton vy. Harrison, 1 Bland 
491. 

N. J.—Bender v. Dialogue, 80 N. J. 
Eq. 408, 84 A 202; Wooley v. Pem- 
berton, (Ch.) 10 A 159. 2 : 

N. Y.—Didier v. Davison, 10 Paige 
515; Van Hook y. Whitlock, 3 Paige 


d. Partial Pleas. 


[21C.J3.] 461 


tion, without leave of the court, of two or more 
separate pleas to the whole bill or to the same part 
thereof.’® Leave to file several pleas is not granted 
as of course, or almost so, as-at law, but only on 
special motion on notice;®° and only when such pro- 
ceeding appears to be necessary to save defendant 
from great inconvenience, and where they present 
well defined issues which may be determined sep- 
arately from the general equities of the bill, without 
injustice to plaintiff.®? 

Different pleas to different parts. 
pleas may be pleaded to different parts of the same 


Different 


Statements which set up no distinet 
ground of defense, or which are unnecessary to the 
defense pleaded, may be regarded as surplusage and 
will not render the plea double. 

Remedy. The proper remedy for duplicity is to 
compel defendant to elect which plea he will stand 


Like a demurrer, a 
Ch. 
Pa.—New York, etc., Coal Co. v. 


Spencer, 3 Pa. Dist. 694; Underwood 
v. Warner, 3 Phila. 414. 


409; Saltus v. Tobias, 7 Johns. 
214, 


Tenn.—Benson y. Jones, 1 Tenn. 
Cn. 498. 
[a] Permitting several pleas.— 


Long experience and the fact that 
justice may in most instances be 
promoted by the practice show the 
utility of permitting the filing of 
several pleas in equity as at law, 
and there is no sound reason which 
forbids such a practice. Moreton v. 
Harrison, 1 Bland (Md.) 491. 

[b] Failure to object.—The ir- 
regularity of filing two pleas to the 
same part of a bill without leave 
of court, not being objected to, may 
be disregarded on hearing of their 
sufficiency. Bender y. Dialogue, 80 
N. J. Eq. 408, 84 A 202 [aff 81 N. J. 
Eq. 216, 88 A 528]. 

90. Mount v. New York Manhat- 
tan Bank, 44 N. J. Eq. 297, 18 A 80; 
Mount v. Manhattan Co., 43 N. J. Eq. 
25, 9 Ay 114. [aff 46 N. S Eq. 605, 
22 A 128]; Underwood y. Warner, 3 


re (Pa.) 414; 2. Daniell Ch. Pr: 
oO. 
91. U. S—Sims v. United Wire- 


less, Hel., Cos, 179) Wed: 540; 

N. Y.—Didier v. Davison, 10 Paige 
515; Van Hook vy. Whitlock, 3 Paige 
409, 
ag ge Bake OF v. Warner, 3 Phila. 
414, 

R. I.—-Providence Sav. Inst. v. Barr, 
DG Ra dad ols. 20) Ata aor 

Eng.—Fox v. Yates, 24 Beay. 271, 
538 Reprint 362; Bampton y. Birchall, 
4 Beay. 558, 49 Reprint 455; Saunders 
v. Druce, 3 Drew. 140, 61 Reprint 
856; Kay v. Marshall, 1.Keen 190, 
15 EngCh 190, 48 Reprint 279; Gib- 
son v. Whitehead, 4 Madd. 241, 56 
Reprint 695; Hardman vy. Ellames, 
5 Sim. 640, 9 EngCh 640, 58 Reprint 
480. 

{a] Rule applied.—As where de- 
fendant cannot answer without set- 
ting out a long account which would 
be unnecessary. Didier y. Davison, 
10 Paige (N. Y.) 515; Van Hook v. 
Whitlock, 3 Paige (N. Y.) 409. 

92. Gilbert v. Murphy, 100 Fed. 
161; Providence Sav. Inst. v. Barr, 
el eRe el bclioilinme oO MAG aoe 

$3. New York, etc., 
Spencer, 3 Pa. Dist. 694. 

94. Beli v. Woodward, 42 N. H. 
181; Hilton v. Bissell, 1 Sandf. Ch. 
(N. Y.) 407; Daly v. Kirwan, 10 Ir. 
Eq. 312; Forbes vy. Skelton, 8 Sim. 
8385, 8 EngCh 335, 59 Reprint 133; 
Claridge v. Hoare, 14 Ves. Jr. 59, 
33 Reprint 443. 

95. Noyes v. Willard, 18 F. Cas. 
No. 10,374, 1 Woods 187; Reissner v. 
Anness, 20 F. Cas. No. 11,686, 3 
Bann, & A, 148; Pinellas Packing 


Coal ‘CoN. 
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plea may be to the whole bill or to some distinct 


portion thereof,®°® and if partial it 


case of a demurrer, state distinctly to what part it is 
The consequence of a failure 
properly to restrict a plea, and by such failure mak- 
ing it extend to parts covered by an answer, is much 
the same as in the case of an overlapping demurrer 
and answer; the answer will overrule the plea. ve 

[§ 516] . Affirmative or Pure Pleas. An affirm- 
ative or pure plea is one which states solely matter 
not apparent on the bill, and relies on the effect of 
such matter as a bar to plaintiff’s claim. 
A negative plea in- 
troduces no new facts, but relies merely upon the 
denial of some particular matter in the bill upon 
The validity of 
negative pleas has been questioned,” but they are 
Where a 
stance a negative plea, it is not proper to plead a 


intended to apply.” 


[§ 517] f. Negative Pleas. 


which plaintiff’s right depends.? 
very generally allowed.* 


variety of matters affirmatively in 


Clearwater Citrus Growers 
65 Fla. 340, 61 S 625; Foster 
650 Wa, 329s) 7O. eis, 6205 


Wor ty. 
Assoc., 
v. Sunday, 


Saltus vy. Tobias, 7 Johns. Ch. (N. 
ES) year pW 
96. U. S.—Emma Silver Min. Co. 


v. Emma Silver Min. Co., 7 Fed. 401; 
Beard v. Bowler, 2 F. Cas. No. 1,180, 
2. Bond.13; Sims v Lyle, 22. KF. Cas. 
No. 12,891, 4 Wash. C. C. 301. 
Ala.—Cartwright v. West, 173 Ala. 
198,855 Si 9L7. 
Fla.—Durham vy. 
Fla. 112, 25 S 284. 


Stephenson, 41 


Tll.—Straley v. House of Good 
Shepherd, 281 Ill, 604, 118 NE 52. 
M2.—Graves v. Blondell, 70 Me. 
190. 

N. Y.—French v. Shotwell, 20 
Johns. 668. 
| Eng.—Hitchins v. Lander, Coop. 
34,10 EngCh 34, 35 Reprint 468; 
Chambers Vi Howell, 14- Jur. 536; 


Emmott v. Mitchell, 14 Sim. 432, 37 
‘EngCh 432, 60 Reprint 426. 

97. Straley v. House of Good 
Shepherd, 281 Ill. 604, 118 NE 52; 
Davison v. Schermerhorn, 1 Barb. 
(N. -Y.). 480; Jarvis v.' Palmer, 11 
Paige “CNY Y:)." 650%) Van Hook ‘vy, 
Whitlock, 3 Paige (N. Y.) 409; Sal- 
keld v. Science, 2 Ves. 107, 28 Reprint 
Ge 

[a] “his may be determined 
either from the substance of the 
plea or by express reference therein 
to the part of the bill to which the 
plea is interposed.” Straley v. House 


of Good Shepherd, 281 Ill. 604, 611, 
118 NE 52. 
Aha as to demurrers see supra 

48 
' 98 See supra § 493; infra § 527. 

99. Chase v. Wetzlar, 197 Fed. 
119; Armengaud vy. Coudert, 27 Fed. 
247, 23 Blatchf. 484; Goldsmith v. 
Gilliland, 24 Fed. 154, 10 Sawy. 606; 
West Portland Homestead Assoc. v. 
Lownsdale, 17 Fed. 205, 9 Sawy. 106; 
Dwight v. Central Vermont R. Co., 
9 Fed. 788, 20 Blatchf. 200; DaCosta 
Vv.. Dibble, 40 Ma, 418, 24 S 911; 
Stephens v. St. Louis Union Trust 
Co., 260 Ill. 364, 103 NE 190; Ben- 
son,v.. Jones, 1° Tenn, Ch. 9498); 2 
Daniell ‘Ch. Pry p °98;) Story Ha, Pl: 
p 660. 

[a] Affirmative and negative pleas 
distinguished.—‘‘An affirmative plea 
is one that setS up some matters 
dehors the bill. A negative plea 
denies some material allegation in 
the bill. In the former case the 
burden of proof rests upon the de- 
fendant; in the latter upon the com- 
plainant,’’ Vacuum Oil Co. v. Eagle 
Oil Co., 154 Fed. 867, 869 [aff 162 
Fed. 171, 89 CCA 463 (certiorari den 
214 U. S. 515 mem, 29 SCt 696 mem, 
53 L. ed. 1063 mem), and quot Chase 
v. Wetzlar, 197 Fed. 119, 121]. See 


also infra § 517. 


EQUITY 


must, as in the 


[§ 518] 


plea is in sub- 


order to arrive 


1. U. S.—Chase v. 197 
Fed. 119. 

Ill—Stephens v. St. Louis Union 
Trust Co., 260 Ill. 364, 108 NE 190. 

N. H.—Bell v. Woodward, 42 N. H. 
181. 


Tenn.—Cheatham  v. 
Tenn. 668, 15 SW 1080. 

Eng.—Shaw v. Ching, 
305, 32 Reprint 1105. 

[a] Affirmative statement of facts. 
—A plea in abatement in an at- 
tachment case, denying the truth of 
the grounds for attachment averred 
in the bill, is nothing more than a 
negative plea, although it contains 
an affirmative statement of the facts 
relied upon to support the denial. 
Cheatham v. Pearce, 89 Tenn. 668, 
15 SW 1080. 

{b] Difference between plea and 
demurrer preserved.—The prominent 
distinction between a plea and a de- 
murrer is true even of that descrip- 
tion of plea which is termed ‘“nega- 
tive,” for it is the affirmative of 
the proposition which is stated in 
the bill. In other words, a plea 
which avers that a certain fact is not 
as the bill affirms it to be sets up 
matter which is not contained in the 
bill. Farley v. Kittson; 120 U. S. 
303, 7 SCt 534, 30 L. ed. 684. 

2. Milligan v. Milledge, 3 Cranch 
(U. S.) 220, 2 L. ed. 417; Newman 
v. Wallis, 2 Bro. Ch. 143, 29 Reprint 
82 Gun ever erior: 1 ’Cox Che 1197, 729 


Wetzlar, 


Pearce, 89 


HeSVess Tr: 


era 1126, Dick. 657, 21 Reprint 
427. 

38. U.:S.—Chase v. Wetzlar, 197 
Fed. 119; Rhino v. Emery, 79 Fed. 


483; Dwight v. Central Vermont R. 
Co., 9 Fed. 785, 20 Blatchf, 200; Mat- 
thews v. Lalance, ete., Mfg. Co., 2 
Fed, 232, 12 Blatchf, 84. 

Ala.—Cartwright v. West, 173 Ala. 
1938) 55 S OL. 

Tll.—Stephens v. St. Louis Union 
Trust Co., 260 Ill. 364, 103 NE 190; 
Spangler v. Spangler, 19 Ill. A. 28. 
aga H.—Bell v. Woodward, 42 N. H. 


N. Y.—Champlin v. Champlin, 2 
Edw. 362. But see: Bailey v. Le Roy, 
2 Edw. 5138, 514 (“When a bill sets 
forth a contract in writing, alleged 
to be signed by the defendant or 
his authorized agent, a plea of the 
statute, averring that there is no 
writing subscribed by the party or 
his authorized agent, is inadmissi- 
ble, because it is merely denying 
what is alleged in the bill and brings 
forward no new fact in opposition— 
which is the proper office of a plea’’). 

Tenn.—Cheatham v. Pearce, 89 
Tenn. 668, 15 SW 1080. See also Ben- 
son vy. Jones, 1 Tenn. Ch. 498, 499 
(“If a negative plea be good, it can 
only be a plea not pure, and must 
always be accompanied by an answer 
in support denying the fraud in the 


at a negative conclusion, but merely the negative 
conclusion should be pleaded.* A negative plea alone 
is not generally ae but a supporting answer 
is usually necessary.® 

An answer containing denials of allegations which 
plaintiff is required to prove to make out his title 
has been treated as a negative plea.® 
g. Anomalous Pleas. There is a third 
class of pleas in frequent use generally styled, for 
want of a better term, ‘‘anomalous pleas. 
plea to be good must show a complete defense and 
exclude every element which might defeat it,* where 
defendant desires to rely on some matter stated in 
the bill, but thereby anticipated and avoided, it is 
not sufficient merely to reassert the matter relied on, 
but the plea must in addition thereto deny the mat- 
ter in avoidance.® 
to set aside a release, or claims in opposition there- 
to, and charges matter to avoid the release, defend- 
ant may not merely plead the release but must deny 
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As a 


For example, where a bill seeks 


bill, or other circumstances on which 
the complainant’s equity is based, and 
giving the discovery which the com- 
plainant is entitled to even upon the 
matter of such a plea’’). 

Eng.—Hall v. Noyes, 3 Bro. Ch. 
483, 29 Reprint 656; Hitchins vy, Lan- 
der, Coop. 34, 10 -—EngCh’ 34,° 35 
Reprint 468; Armitage v. Wadsworth, 
1 Madd. 189, 56 Reprint 71; Denys v. 
Locock, 3 Myl. & C. 205, 14 EngCh 
205, 40 Reprint 903; Robertson v. 
Lubbock, 4 Sim. 161, 6 EngCh 161, 58 
Reprint 61; Drew v. Drew, 2 Ves. & 
B.- 159, 35 Reprint 279. 

4 Roberts v. Madocks, 16 Sim. 
55, 39 EngCh 55, 60 Reprint 798. 

5. See infra §§ 522-526. 

6 Stimson Land .Co. vy. Rawson, 
62 Fed. 426, 

7 2 Daniell Ch. Pr, p 102; Fletch- 
er Eq. Pl. & Pr. p 239; Langdeil Eq: 
Pili peor 

8 See supra § 511. 

9. Fla.—Henderson y. Chaires, 35 
Fla. 423, 17 S 574. 

Me.—Quint v. Little, 4 Me. 495. 
Bender v. Dialogue, 80 N. 
ik Eq. 408, 84 A 202; Somerset Coun- 
ty Bank y. Veghte, "42 Nw J. Eq. 39, 
6 A 278, 

N. Y.—Weed v. Smull, 7 Paige 573; 
Souzer v. De Meyer, 2 Paige 574. 

R..I—Greene v. Harris, 11 R. 1. 


2 Atk. 


Eng.—Willis v. Jernegan, 
251, 26 Reprint 555; Pusey v. Des- 
bouvrie, 3 P. Wms. 315, 24 Reprint 
1081; Knight v. Bampfield, 1 Vern. 
Ch. 179,-23 Reprint 399. 

{a] Hiustration.—‘“When a bill 
sets up a decree, release, award or 
other matter which would be opera- 
tive as a legal bar to the relief or 
discovery sought and seeks to set 
aside or avoid the effect of such 
decree, release or other bar by aver- 
ments of fraud in its procurement 
or other matters in avoidance of 
the bar, a plea which seeks to sus- 
tain the decree, release or other bar 
must affirmatively set forth such de- 
cree, release or other bar so referred 
to in the bill, and also deny the 
truth of that part of the bill which 
would, if true, be operative to avoid 
the legal bar. Such pleas are com- 
monly classed as anomialous pleas.” 
Bender v. Dialogue, 80 N. J. Eq. 408, 
410, 84 A 202. 

[b] Rule applied.— Where a bill by 
a mortgagor alleges an entry by the 
mortgagee and a subsequent agree- 
ment to reconvey when the rents 
shall have paid the mortgage debt, 
a plea, alleging the entry for con- 
dition broken, without denying the 
les ae? is bad. Quint v. Little, 4 

e 

{c] Instead of replication.—The 
bill, instead of reserving the avoiding 
matter for a replication, charges that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 518-522] 
the matter in avoidance,’° and a plea of the statute 
of limitations must deny facts stated in the bill 
which if true would remove the bar.42 In denying 
that plaintiffs are assignees, as claimed in the ‘bill, 
it is proper to allege facts rendering the assign- 
ment void.1? A plea relying on matter with refer- 
ence to which fraud is charged must deny the 
fraud,'* but a plea of limitations to a bill charging 
fraud need not deny the fraud.14 

[§ 519] h. Plea Incorporated in Answer. In 
some jurisdictions, by statute, pleas may be incorpo- 
rated in the answer.1® 

[§ 520] i. Joint Plea. A joint plea in abate- 
ment, by two defendants, which is bad as to one 
defendant, is also bad as 'to the other.1° 

[§ 521] 4. Plea to Discovery.17 Defendant can- 
not plead any matters in bar of the discovery mere- 
ly, when the matters thus pleaded would be equally 
valid as a defense to the relief.18 But a plea to the 
‘discovery alone on the ground that it would tend to 
incriminate defendant or subject him to a forfeiture 
is proper.?9 

[§ 522] 5. Supporting Plea by Answer—a. In 
General. An answer in support of a plea is one in- 
corporated therewith giving the discovery to which 
plaintiff is entitled for use on the trial of the issue 
raised by the plea.2? Where a bill is so framed as 
to call for a proper discovery, and such discovery is 
material to plaintiff’s as distinguished from defend- 
ant’s case, upon the trial of the plea, the plea must 
be supported by an answer giving the required dis- 
covery.2, While the object of a plea is to put an 
end to the case without the necessity of a general 
the respondent sets up a pretended 
defense or excuse and then alleges 


circumstances ais reasons why the 
bar should not be available. Somer- 


Fla.—Pinellas 
Clearwater 


4 Wash. C. C. 301. 


EQUITY 


Packing 
Citrus Growers Assoc., 
65 Fla. 340, 61 S 625. 
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-answer,?? defendant cannot by pleading certain mat- 


ter defeat plaintiff’s right to the discovery which 
by his bill he has sought with regard to that very 
matter. The general ayerments of a plea in such a 
case must therefore be supported by an answer, af- 
fording such discovery.2 Under the modern prac- 
tice, the bill must plainly seek a discovery as to all 
facts or matter inconsistent with, and charged, di- 
rectly or indirectly, in anticipation of, the proposed 


- defense, or the plea will require no supporting an- 


swer.** When a plea contains in itself a full af- 
firmative defense to the bill, an answer is never 
necessary unless it is rendered so in order to nega- 
tive some equitable ground stated in the bill avoid- 
ing the effect of an anticipated bar.2 
_A pure plea completely protects defendant from 
giving any discovery as to so much of the bill as is 
opposed by the plea,?® because a pure plea does not 
controvert any matter in the bill, and hence plaintiff 
is entitled to no discovery, his whole case being ad- 
mitted, and consequently no answer in support is 
requisite.?7 
A negative plea completely protects defendant 
from giving any discovery as to so much of the bill 
as 1s opposed by the plea except where the bill seeks 
a discovery as to matters denied by the plea, in 
which case the plea must be supported by- an 
answer giving the required discovery as to such 
facts.2* When the bill charges equitable grounds 
or circumstances in favor of plaintiff’s cause against 
the matter pleaded, or where relief rests upon one 
material fact as evidence of which several collateral 
facts are charged, it is not sufficient to deny the 
\ Cooke (Tenn.) 330), (4) but it does 
require an answer in its support 


where the bill contains such allega- 
tions (West Portland Homestead As- 


Go. owe 


set County Bank v. Veghte, 42 N. J. 
Eq. 39, 6 A 278; Greene v. Harris, 
DD, Rey T= 5: 

10. Fish v. Miller, 5 Paige (N. Y.) 
26; Allen v. Randolph, 4 Johns. Ch. 
(N. Y.) 693; Crawley v. Timberlake, 
36 N. C. 343; Lioyd v. Smith, 1 Anstr. 
258, 145 Reprint 865. 

11. Stearns v. Page, 22 F. Cas. 
No. 13,339, 1 Story 204 [aff 7 How. 
819, 12 L. ed. 928]; Wright v. Le 
Claire, 4 Greene (Jowa) 420; Foster 
V2) Moster;,.51 Wt. 22162 


12+ s:Southern ads, Ins, “ete: Co, -v: 
Davis, 4 Edw. (N. Y.) 588. “ 

13. Lawrence v. Pool, 4 N. Y. 
Super. 540. 

14. Boggs v. Forsyth, 4 N. Y. 
Super. 533. 


15. See statutory provisions; and 
Monarch Vacuum Cleaner Co. v. Va- 
cuum Cleaner Co., 194 Fed. 172 (be- 
fore pleas abolished); Holton v. 
Guinn, 65 Fed. 450; State v. Benners, 
172, Alawl68,. 55 <S4i2985 Sellers) v. 
Farmer, 147 Ala. 446, 41 S 291; Stein 
v. McGrath, 128 Ala. 175, 30 S 792; 
Crawford v. Childress, 1 Ala. 482. 

{a] In Tennessee any plea, except 
to the jurisdiction of the court, may 
be incorporated in the answer. Con- 
nell v. Furgason, 5 Coldw. 401; Witt 
vy. Ellis, 2 Coldw. 38. 

Simpson v. Edmiston, 23 W. 
Va. 675. . 

17. See also generally Discovery 
§§ 32-34. ! ' 

18. Brownell v. Curtis, 10 Paige 
KN. Y.) 210. 

19. See Discovery § 33. 

20. Shipman Eq. Pl. p 438. 

21. Shipman Eq. Pl. p 438. 

22. See supra § 505. 

23, Cook v. Cook, 81 N. J. Eq. 
223, 87 A 120; 2 Daniell Ch. Pr. p 112. 


24. Shipman Eg. Pl. p 438. F 
25. U. S—Huntington v. Laidley, 
79 Fed. 865; Hilton v. Guyott, 42 


Fed. 249 [rev on other grounds 159 
U. S. 113, 16 SCt 139, 40 L. ed. 95]; 
Sims v. Lyle, 22 F. Cas. No. 12,891, 


Berea ake Bank vy. Wilson, 9 Ill. 
Md.—Hagthrop vy. Hook, 1 Gill & 

J. 270. 

: Ne C.—Wheeler vy. Piper, 56 N. C. 
49, 


Eng.—Bicknell v. Gough, 3 Atk. 
558, 26 Reprint 1121; Price v. Price, 1 
Vern. Ch. 185, 23 Reprint 404. 

See also cases infra note 31. 

[a] In other words, if the plea 
professes to go to the whole bill and 
does in fact cover the whole sub- 
ject to which the plea applies, and 
the matter of it is a full defense 
to the suit, it is unnecessary to an- 
swer other parts of the bill not in- 
volved in the subject which forms 
the ground of the defense. Sims v. 
Lyle, 22 F. Cas. No. 12,891, 4 Wash. 
C4E. 2300, 

26. West Portland Homestead As- 
soc. v. Lownsdale, 17 Fed. 205, 9 Sawy. 
106; Dwight v. Central Vermont R. 
Co... 9 Fed. 785, 20 Blatchf. 200; 
Carroll v. Waring, 3 Gill & J. (Md.) 
491. And see cases infra this note. But 
see John v. Champagne Lumber Co., 
152 Fed. 669 (which, admitting the 
general rule as stated in the text, 
intimates that there are cases where 
an answer may be required). 

[a] Rule applied.—(1) A plea of 
want of parties needs no support by 
answer. Goldsmith vy. Gilliland, 24 
Fed. 154, 10 Sawy. 606. (2) Nor in 
the federal courts, a plea that one 
of the parties is a citizen of a state 
other than that alleged in the peti- 
tion for removal. McDonald v. Salem 
Capital Flour-Mills Co., 51 Fed. 577, 
12 Sawy. 492. (3) A plea of the 
statute of limitations, where the bill 
does not contain allegations avoid- 
ing the operation of the statute, re- 
quires no answer (Wilson v. Koontz, 
7 Cranch (U,.S.) 202, 3 In ed.) 315; 
West Portland Homestead Assoc. v. 
Lownsdale, 17 Fed. 205, 9 Sawy. 106; 
Conover v. Wright, 6 N. J. Eq. 613, 
47 AmD 213; Smith v. Hickman, 


soc. v. Lownsdale, supra; Moreton v,. 
Harrison, 1 Bland (Md.) 491; Chapin 
v. Coleman, 11 Pick. (Mass.) 331; 
Boggs v. Forsyth, 4 N. Y. Super. 533; 
Bloodgood y. Kane, 8 Cow. (N. Y.) 
360; Goodrich v. Pendleton, 3 Johns. 
Ch. (N. Y.) 384; Payne v. Hathaway, 
3 Vt. 212). (5) A plea of release 
is not bad because it is not stated 
in the plea nor in an answer in sup- 
port of the plea that the reiease was 
obtained freely and without fraud, 
where the bill contains no allegation 
of fraud. McClane vy. Shepherd, 21 
N. J. Eq. 76; Greene vy. Harris, 11 
ale be : 

27. See cases supra note 26. 

[a] Reason for rule.—“A pure plea 
is, in substance, a plea in confession 
and avoidance. It admits the truth 
of the case made by the bill, but 
avoids it by setting up a single new 
fact, sufficient, if true, to constitute 
a defense to the bill, or to so much 
of it as the plea opposes. Upon is- 
sue joined, the truth of the plea is 
the sole matter to be tried; but as 
to this plaintiff is net entitled to any 
discovery, for his own case, as made 
by the bill, stands admitted. The 
plea constitutes defendant’s case, and 
rests exclusively upon matters de- 
hors the bill. A plaintiff’s right to 
discovery has always been limited tu 
a discovery of facts relating to his 
own case. Consequently, when a pure 
plea is filed, defendant need not an- 
swer so much of the bill as is cov- 
ered or opposed by the plea.’ Ship- 
man Eq. Pl. p 443. 

28. U.S.—Monarch Vacuum Clean- 
er Co. v. Vacuum Cleaner Co., 194 
Fed. 172; Dwight v. Central Ver- 
mont R. Co., 9 Fed. 785, 20 Blatchf, 
200. 

Ga.—Cox v. Griffin, 17 Ga. 249. 

N. Y.—Bogeraus y. Trinity Church, 
4 Paige 178; Everitt v. Watts, 3 
Edw. 486 [aff 10 Paige 82]. 

Tenn.—Seifred y. People’s Bank, 1 
Baxt. 200. 
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substantive faet alone, but defendant must answer 
to the equitable circumstances and collateral facts 
In the absence of such charges in the 
bill, or in other words, where the negative plea 
traverses an averment in the bill which is not sup- 
plemented by charges of facts as evidence of the 
fact traversed, or by charges of facts inconsistent 
with the negative defense upon which plaintiff is 
entitled to or seeks a discovery, a negative plea is 
sufficient without the aid of the supporting an- 


eharged.?® 


swer.°° 


An anomalous plea completely protects defend- 
ant from giving any discovery as to so much of the 
bill as is opposed by the plea except where the bill 
seeks a discovery as to matters set up in avoidance 


Eng.—Wilson vy. Hammonds, L. R. 
8 Eq. 323. 

29. U.S.—Rhino v. Emery, 79 Fed. 
483. 

Ga.—Cox v. Griffin, 17 Ga. 249. 

Md.—Rouskulp v, Kershner, 49 Md. 
516. 

N. H.—Bell v. Wecdward, 42 N. H. 
181. 

N. Y.—Everitt v. Watts, 3 Edw. 
486 [aff 10 Paige 82]; Innes v. Evans, 
3 Edw. 454. 

Tenn.—Seifred v. People’s Bank, 1 
Baxt. 200; Benson vy. Jones, 1 Tenn. 
Ch. 498. 

Eng.—Brereton v. Gamul, 2 Atk. 
240, 26 Reprint 548; Hunt v. Penrice, 
17 Beav. 525, 51 Reprint 1138; Chad- 
wick v. Broadwood, 3 Beav. 530, 43 
EngCh 530, 49 Reprint 209; Harris 
v. Harris, 3 Hare 450, 25 EngCh 450, 
67 Reprint 458; Jones v. Williams, 
10 Jur. N. S. 1068; Yorke v. Fry, 6 
Madd. 65, 56 Reprint 1015; Sanders 
v. King, 6 Madd. 61, 56 Reprint 1013; 
Nolan vy. Shannon, 1 Molloy 168; Fo- 
ley v. Hill, 3 Myl. & C. 475, 14 Eng 
Ch 475, 40 Reprint 1010; Thring v. 
Edgar, 2 Sim. & St. 274, 1 EngCh 
274, 57 Reprint 351; Evans v. Harris, 
2 Ves. & B. 361, 35 Reprint 356. 

“Tt is well settled that a plea which 
merely consists of a negative aver- 
ment, denying the plaintiff's right, 
or the principal facts or circum- 
stances upon which it is founded, 
should be supported by an answer in 
those cases only, in which the bill 
states or charges facts by way of 
evidence of the plaintiff's right. It 
is required in those cases, because 
the plaintiff has a clear right in 
equity to a discovery as to all mat- 
ters within the knowledge of a de- 
fendant, which would enable him to 
support his case.” Seifred v. Peo- 
ple’s Bank, etc., 1 Baxt. (Tenn.) 200, 
203. 

[a] Rule applied.—The averment 
in a plea that it is not true that 
complainant and another are the heirs 
of a certain person is not good, un- 
less supported by an answer denying 
the allegations of pedigree in the 
bill showing that they are heirs of 
the person in question, on his ma- 
ternal side. Rhino v. Emery, 79 Fed. 
483. 

30. McDonald v. Salem Capital 
Flour Mills Co., 31 Fed. 577, 12 Sawy. 
492: Seifred v. People’s Bank, 1 
Baxt. (Tenn.) 200; Cooke v. Gittings, 
21 Beav. 497, 52 Reprint 951; Armi- 
tage v. Wadsworth, 1 Madd. 189, 56 
Reprint 71; Plunkett v. Cavendish, 1 
Russ. & M. 7138, 5 EngCh 7138, 39 
Reprint 273; Winn v. Fletcher, 1 
Vern. Ch. 473, 23 Reprint 598; Cham- 
berlain v. Agar, 2 Ves. & B. 259, 35 
Reprint 317; Drew v. Drew, 2 Ves. & 
B. 159, 35 Reprint 279. 

31.” U. Si—Hilton ' v. Guyott, 42 
Fed. 249 [rev on other grounds 159 
WS ells se Ss Chto), 9 40e. \ed- 79 5uk 
Armengaud v, Coudert, 27 Fed. 247, 
293 Blatchf. 484; Ferguson vy. O’Harra, 
8 F. Cas. No. 4,740, Pet. C. C. 493; 
Piatt v. Oliver, 19 F. Cas. No. 11,114, 
1 McLean 295. 


EQUITY 


fraud.*? 


—— 


[§ 529 


of the anticipated defense, or as to equitable facts 
alleged in plaintiff’s favor and inconsistent with 
the truth of such’ defense, in which case such mat- 
ters or facts must be met by negative averments in 
the plea and the plea must be supported by an an- 
swer giving the discovery to which plaintiff is en- 
titled, unless the plea, admitting all in opposition, 
still presents in itself a valid defense; otherwise 
the allegations in the bill will be taken as true and 
the plea in that event will be no bar.?+ 

A plea to a bill charging fraud must generally be 
accompanied by an answer specifically denying the 


Requisites and sufficiency of answer. Care must be 
taken that the answer does not go beyond the matter 


D. C.—Taylor v. Duncanson, 20 D.: that each party has something to 


C. 505. 
Fla.—Henderson y. Chaires, 35 Fla. 
423, 17 S 574. 
Ind.—Spivey v. Frazee, 7 Ind. 661. 
Md.—Rousekulp v. Kershner, 49 
Ma. 516; Moreton vy. Harrison, 1 Bland 
491. 
ee Gaara v. Coleman, 11 Pick. 


N. H.—Bell v. Woodward, 42 N. H. 
181; Bellows v. Stone, 8 N. H. 280. 

N, J.—Bender v. Dialogue, 80 N. 
J. Eq. 408, 84 A 202; Farrington v. 
Harrison, 44 N. J. Eq. 232, 10 A 105, 
15 A 8; Somerset Bank y. Veghte, 
42 N, J. Ea. 39, 6 A 278; Harrison 
v. Farrington, 38 N. J. Eq 358. 

N. Y.—Tompkins vy. Ward, 4 Sandf. 
Ch. 594; Stuart v.’Warren, 1 NYLeg 
Obs 293; Bloodgood v. Kane, 8 Cow. 
360; Bogardus v. Trinity Church, 4 
Paige 178; Souzer v. De Meyer, 2 
Paige 574; Allen vy. Randolph, 4 
Johns. Ch. 693; Goodrich y. Pendle- 
ton, 3 Johns, Ch. 348. 

R. I.—Greene v. Harris, 11 R. I. 


or 


Tenn.—Whitthorne v. St. Louis 
Mut. L. Ins. Co., 3 Tenn. Ch.—147. 
Vt.—Foster v. Foster, 51 Vt. 216; 
Payne v. Hathaway, 3 Vt. 212. 
Eng.—Lingood vy. Croucher, 2 Atk, 
395, 26 Reprint 639; Cork y. Wilcock, 
5 Madd. 328, 56 Reprint 921; Foley 
v. Hill, 3 Myl. & C. 475, 14 EngCh 
475, 40. Reprint 1010; Phelps v. 
Sproule, 1 Myl. & K. 231, 7 EngCh 
232, 389 Reprint 669; Roche v. Morgell, 
2 Sch. & Lef. 721; Jerrard v. Saun- 
ders, 2 Ves. Jr. 187, 30 Reprint 586. 
And see cases infra this note. 
[a] Reason for rule.—A support- 
ing answer is necessary also because 
a plea cannot be excepted to, and 
therefore defendant is required to 
deny the anticipatory or impeaching 
matter set up in the bill, so that the 
answer, if insufficient, may be ex- 
cepted to. Greene vy. Harris, 11 R. I. 


{[b] The best statement and ex- 
planation of the rule jis that given by 
Prof. Langdell: “If a bill anticipates 
a defense, and, without admitting its 
truth, replies to it affirmatively, and 
the defendant wishes to set up the 
defense by plea, it is obvious that 
he must traverse the anticipatory 
replication; for otherwise, in the 
event of issue being taken upon the 
truth of the plea, the affirmative 
replication will be admitted to be 
true. A negative rejoinder, there- 
fore, must be incorporated with the 
affirmative plea. Such pleas have be- 
come common in modern times, and, 
being partly affirmative and partly 
negative, they are distinguished by 
the name of anomalous pleas. If the 
defendant should not be prepared to 
deny the truth of the affirmative 
replication, and should wish to set 
up an affirmative answer t6 it, of 
course both branches of his plea 
would be affirmative, but no instance 
of such a plea has been found in 
the reported cases. If an anomaloug 
plea be put in issue, it will be seen 


prove, namely, the defendant his af- 
firmative defense, and the plaintiff 
his .affirmative replication; and the 
complainant is therefore entitled. to 
discovery as to the latter. Conse- 
quently, an anomalous plea must al- 
ways be supported by an answer as 
to the allegations which constitute 
the replication, and as to all charges 
of evidence, if any, in support of such 
allegations.” Langdel]l Eq. Pl. § 161. 

[c] Rule applied.—(i) Where a 
bill is filed to impeach and release 
an account or a judgment or decree, 
a plea setting up such release, judg- 
ment, or account stated must be sup- 
ported by an answer as to the 
grounds upon which the same is im- 
peached. Armengaud v. Coudert, 27 
Fed. 247, 23 Blatchf. 484; Schwarz v. 
Wendell, Harr. (Mich.) 395; Easton 
v. Collier, 3 Mo. 3879; Bellows v. 
Stone, 8 N. H. 280; Weed v. Smull, 
7 Paige (N. Y.) 573; Bullock v. Boyd, 
2 Edw. (N. Y.) 293; Greene v. Har- 
ris, -11°R. Ss 2)" -Alplea tom bona 
fide purchase must be supported by 
answer where the bill contains any 
allegations which would charge de- 
fendant with notice. Tompkins v. 
Ward, 4 Sandf. Ch. (N. Y.) 594. (3) 
The rule applies to a plea of account 
stated or of a release, although not 
mentioned in the bill. Schwarz v. 
Wendell, Harr. (Mich.) 395 [foll 
Roche v. Morgell, 2 Sch. & Lef. 721]. 

32. U. S.—Lewis v. Baird, 15 F. 
Cas. No. 8,316, 3 McLean 56. 

D. C—Taylor yv. Duncanson, 20 D. 
C. 505. 

Ind.—Spivey v. Frazee, 7 Ind. 661. 

Mich.—New York L. Ins. Co. v. 
rec 174 Mich, 254, 140 NW 
10. 

N. J.—Bender v. Dialogue, 80 N. 
J. Eq. 408, 84 A 202 [aff S21 N. J. 
Eq. 216,°88 A 528]. 

N. Y.—French v. Shotwell, 5 Johns. 
Ch. 555 [aff 20 Johns. 668]. 

R. i.—Greene vy. Harris): TUR 


Tenn.—Benson v. Jones, 1 Tenn. 
Ch. 498, 

Anomalous pleas ‘must, as a rule, 
where fraud is charged and dis- 
covery is sought, be accompanied by 
an answer in their support, specitic- 
ally answering such averments of 
the bill as impute fraud, and making 
such discovery as the bill may re- 
quire, Such an answer forms no 
part of the defense, but is a dis- 
covery of that evidence which the 
complainant has a right to require, 
as complainant is privileged to use 
such answer as evidence at the ar- 
gument of the -sufficiency of the 
plea, and also at a hearing to deter- 
mine the truth of the plea.’ Bender 
v. Dialogue, 80 N. J. Eq. 408, 411, 
84 A 202. 

[a] Rules of court sometimes re- 
quire this. See Jahn v. Champagne 
Lumber Co., 152 Fed. 669; United 
Cigarette Mach. Co. v. Wright, 132 
Fed. 195; Drury v. Moulton, 33 App. 
(D. C.) 326; Edelin v. Lyon, 1 App. 
(De C3872 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the plea,?* and that it be confined to matters 
strictly responsive to the bill.“ It must be specific 
and not general in its denials.*5 It may be on in- 
formation and belief as to any matter not alleged 
to be the acts of defendant, or concerning which he 
cannot be presumed to have personal knowledge.*¢ 

Effect of failure to answer. On argument every 
fact charged in the bill which if true would, defeat 
the plea will be taken as true unless denied in the 
answer,*’ and therefore if a plea requires an answer 
and none is put in the plea will be overruled.®® 

[§ 523] b. When Discovery Unnecessary. If 
the plea sets up a good. defense, notwithstanding an- 
ticipatory matter charged in the bill is admitted to 
be true, a supporting answer becomes unnecessary.°° 
In order that a defendant may know what is the 


‘particular discovery which is required of him it is 


incumbent upon plaintiff to state it distinctly in the 
bill.4° The common form of doing this is by charg- 
ing as evidence of his title the particular matters 
as to which a discovery is sought from defendant.*? 
Where the bill charges that defendant is in pos- 
session of documents or papers which would fur- 
nish evidence of the equitable circumstances 
charged against the defense pleaded or in support 
of plaintiff’s title, discovery as to such documents 
or papers is necessary,*? although a mere charge of 
documents without specific charges that they con- 
tain such evidence will not require a discovery.*% 

Waiver of answer under oath.44 Where plain- 
tiff waives an answer on oath no answer or dis- 
covery is necessary in support of a plea which covy- 
ers the whole relief sought by the, bill.*® 

[§ 524] c. Nature of Supporting Answer. An 
answer in support of a plea is not put in as a de- 

33. See infra § 527. 

34. Tompkins v. Ward, 4 
Ch. (N. Y.) 994. 


35. See infra § 525. ; 
36. Bolton v. Gardner, 3 Paige (N. 


plaintiff is 


Y.) 273; Drew v. Drew, 2 Ves. & B. 44, 
159, 35 Reprint 279. 45. Somerset 
37. Bogardus vy. Trinity Church, 4] Veghte, 


Paige (N. Y.) 178. 

38. Hagthorp v. Hook, 1 Gill & J. 
(Md.) 270. 

39. Hilton v. Guyott, 42 Fed. 249 
[rev on other grounds 159 U. S. 113, 


EQUITY 


administrator is 
Sandf. | without an answer denying the usual 
charges as to documents). 
Clayton y. Winchelsea, 
Exch. 683, 160 Reprint 876. 

See also Discovery § 25. 
County Bank vy. 
42 N. J., Eg. 39, 6-A 278; 
Weed v. Smull, 7 Paige (N. Y.) 573; N, 
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fense to the suit but is for the purpose of giving 
plaintiff the benefit of a discovery to defeat the plea, 
which only contains a general denial of the equitable 
circumstances charged in the bill. Such answer ean 
be used only to support or disprove the plea.‘ 
Therefore when an answer is put in to support a 
plea it cannot be said to overrule the plea,*? but the 
answer in this case, as in the cases where the plea 
and answer are put in to different parts of the bull, 
must not be an answer to anything which by the 
plea defendant has objected to answering, else the 
plea will be overruled by the answer.8 

[§ 525] d. Denial by Plea and Answer. When 
a bill contains allegations of fact which if true 
would overcome the bar which is set up by plea, those 
facts must be denied generally in the plea, as well 
as specifically and in detail in the answer filed in 
support of the plea.4® The sense of the rule is that 
a plea must be perfect in itself, so that if true in 
point of fact there may be an end of the cause. 
So if the bill seeks to avoid a legal bar on equitable 
grounds, a naked plea of the bar without averments 
denying the equitable matter will present no fact 
to be tried upon the plea, because the bill admits 
the legal bar,®° and if equitable circumstances are 
charged which would be evidence in favor of plain- 
tiff against the bar set up by the plea, a plea which 
does not deny such charges admits them.*! 

[§ 526] e. Answers in Subsidium. There are 
cases in which a plea may be supported by an an- 
swer, although no equitable circumstances are al- 
leged in the bill. Such an answer is upon matters 
net charged in the bill and is merely in aid of the 
plea, and it does not overrule the plea because it 


does not put anything in issue which by the plea 
good a eh Crenta ts ae vy. Duncanson, 20 D. 
Pla.—Henderson v. Chaires, 35 Fla, 
423, 17 S 574. 
Md.—Rouskulp _ y. 
Md. 516, 
ohn ae v. Wendell, Harr. 


But see 
Bs’ SoCo 


Kershner, 49 


H.—Bell v. Woodward, 42 N. H. 


16 SCt 139, 40 L. ed. 95]; Cowart v. 
Perrine, 18 N. J. Hq. 454; Cammann 
v. Traphagan, 1 N. J. Eq. 28; Wheeler 
v. Piper, 56 N. -C. 249; Webster v. 
Webster, 17 Jur, 316, Blewitt v. 
Thomas, 2 Ves. Jr. 669, 30 Reprint 
833. 

[a] Rule applied.—(1) Where de- 
fendant pleaded the statute of limit- 
ations to a bill which charged that 
owing to infancy, coverture, and 
other disabilities plaintiff could not 
proceed sooner, the plea was a com- 
plete answer, because if infancy or 
coverture would have availed plain- 
tiff it was not enough to say gen- 
erally that there had been such dis- 
abilities, such allegations being so 
vague that no issue could be taken 
upon them. Blewitt v. Thomas, 2 
Ves. Jr. 669, 30 Reprint 833. (2) 
Where the matters charged are not 
sufficient to take the case out of the 
statute of limitations, even if ad- 
mitted to be true, the plea is good 
without a supporting answer. Cowart 
v. Perrine, 18 N. J. Eq. 454. 

40. See Discovery § 22. 2 

41. Thring v. Edgar, 2 Sim. & 
St. 274, 1 EngCh 274, 57 Reprint Soll: 

42. Harland v. Emerson, 2 Cl. & 
F. 10, 6 Reprint 1060; Hardman vy. 
Ellames, 5 Sim. 640, 9 EngCh 640, 58 
Reprint 480 [aff 2 Myl. & K. 432, ¢ 
EngCh 732, 39 Reprint 1124]. 

43. McTaggart v. McTaggart, 6 L. 
J. Ch, 164. See also Fry v. Richard- 
son, 10 Sim. 475, 16 EngCh 475, 59 
Reprint 699 (a plea denying that 
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waives defendant’s oath to the an- 
swer required, a plea in abatement 
“to the said bill so far as the same 
makes any charges or seeks any re- 
lief against” defendant need not be 
supported by an answer, as in such 
case, both pleadings covering the 
same parts of the bill, the answer 
would overrule the plea in _ toto. 
Cheatham v. Pearce, 89 Tenn. 668, 
675, 15 SW 1080. 


46. Ind.—Spivey v. Frazee, 7 Ind. 
661. 

Mass.—Andrews v. Brown, Cush. 
130. 

N. Y.—Souzer y.. De Meyer, 2 
Paige 574. 

R I.—Greene v. Harris, 11 R. I. 


“Menn.—Cheatham v. Pearce, 89 
Tenn, 668, 15 SW 1080. 
Eng.—Thring v. Edgar, 2 Sim. & 


Stoe74, is bngCh 2274, 57 Reprint 


3D. 

47. See infra § 527. 

48. See infra § 527. 

49. U. S.—Armengaud vy. Coudert, 
27 Fed. 247, 23 Blatchf. 484; Fergu- 
son vy. O’Harra, 8 F. Cas. No. 4,740, 
Pet. C. C. 493; Lewis _v. Baird, 15 
F. Cas. No. 8,316, 3 McLean 56; Sims 
Te Liylomnc2 «Hae C2Ss. INO: 12,891, 4 
Wash. C. C. 301; Stearns y. Page, 
22 F. Cas. No. 13,839, 1 Story 204 
[aff 7 How. 819, 12 L. ed, 928]. 


é 


Fish y. Miller, 5 Paige (N. Y.) 26;]181; Bellows v. Stone, 8 N. H. 280. 
| Heartt v. Corning, 38 Paige (N. Y.) N. J.—Farrington y. Harrison, 44 
566; Tompkins v. Anthon, 4,Sandf.|N. J. Eq. 232, 10 A 105, i5 A 8; 
Ch. (N. Y.) 97; Cheatham y. Pearce, | Harrison y. Farrington, 38 N. J. Eq. 
89 Tenn, 668, 15 SW 1080. 358. 

[a] Rule applied.—Where com- N. Y.—Lawrence v. Pool, 4 N. Y. 
plainant, in his bill, charging a!Super. 540; _Ecgardus_v. Trinity 
fraudulent transfer of  property,| Church, 4 Paige 178; Allen v. Ran- 


dolph, 4 Johns. Ch. 693; Goodrich v. 
Pendleton, 3 Jokns. Ch. 348. 
R. I.—Greene y. Harris, 11 R. I. 


S. C.—Snelgrove v. Snelgrove, 4 S. 
C. Eq. 274. 

Tenn.—Whitthorne y. St. Louis 
Mut. Ls, Ins) Cos 3: Tenn. Choat4y7s 

Vt.—Foster v, Foster, 51 Vt. 216. 

W. Va.—Barrett v. McAllister, 35 
W. Va. 103, 12 SE 1106. 

Eng.—Whitchurch v. Bevis, 2 Bro. 
Ch. 559, 29 Reprint 306; Foley v. 
Hill, 3 Myl. & C. 475, 14 EngCh 475, 
40 Reprint 1010; Phelps v. Sproule, 1 
Myl. & K. 231, 7 EngCh 231, 39 Re- 
print 669; Morison y. Turnour, 18 
Ves. Jr. 175, 34 Reprint 284; Bayley 
v. Adams, 6 Ves. Jr. 586, 31 Reprint 
208. Contra Edmundson y. Hart- 
ley, 1 Anstr. 97, 145 Reprint 811; 
Pope v. Bish, 1 Anstr, °59; 145, Re- 
print 800. 

[a] Opportunity to contradict.— 
Plaintiff is entitled to have a par- 
ticular discovery in relation to such 
matters and also an opportunity to 
contradict defendant’s statement, if 
untrue, by evidence. Bellows v. 
Stone, 8 N. H. 280. 

50. Greene y. Harris, 11 R. I. 5; 


Foster vy. Foster, 51 Vt. 216; Cork vy. 
wy coe: 5 Madd. 328, 56 Reprint 


51. Henderson y. Chaires, 35 Fla, 
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is precluded from being set up in an answer. 
an answer is termed an answer in subsidium, or an 
answer in aid of the plea.®? Answers which are nec- 
essary in support of pleas have also been called an- 
swers in subsidium.®? 

[§ 527] 6. Plea Overruled by Answer. As a 
plea presents a reason for not answering, as a gen- 
eral rule, it is overruled or waived by an answer, 
not merely in support of the plea, covering any part 
of the bill to which the plea relates.5* This harsh 
rule has, however, in some jurisdictions been modi- 
fied where the plea and answer are to parts only 
of the bill and happen to overlap.®> And it seems 
that the general rule is applied only in cases where- 
in the plea is set down for argument and not to a 
ease where plaintiff takes issue upon the plea and 
answer and thereby treats them as valid defenses 
and compatible with each other.®® An answer to the 
entire bill overrules any plea.®’ If defendant pleads 
and afterward answers to the merits his plea is 
waived.®® Denial of leave to file an additional plea 
is waived where defendant answers the bill, prop- 
erly setting up as a defense the same matter relied 
on in the proposed plea.®® When a plea is overruled 


423, 17 S 574; Whitthorne v. St. Louis 
Mult: “Ls ins.) (Cos; '3+TMenn, Ch.’ 147. 

52. Huston v. Sellers, 12 Phila. 
(Pa.) 520; 1 Daniell Ch, Pr. (6th 
Am. ed) p 625. 

53. Somerset 
Veghte, 42 N. J. Hq. 39, 
Harrison y. Farrington, 38 N. 
358. 


Co; 
etc., 


Stock, etc., 
Live-Stock, 
County Bank vy. 
6 A 278; 


J. Eq.|70 Reprint 1076. 


EQUITY 
Such © 


Hudson y. Randolph, 66 Fed. 216, 13 
CCA 402; U. S. v. American Bell Tel. 
Co., 30 Fed. 523; Crescent City Live- 
v. Butchers’ 
Cas: 
Huston y. Sellers, 12 Phila, (Pa.) 520; 
Mansell v. Feeney, 2 Johns. & H. 313, 


56. Ocala Fdy., etc., Works v. Les- 
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because it is accompanied by an overruling answer, 
defendant will be required to answer fully if the 
answer on file is not sufficient.°° An answer in sup- 
port of a plea is not a separate defense,®*! and of 
course does not overrule the plea;* but if an answer 
for that purpose goes beyond what is necessary, and 
sets up any matter not merely in support of the 
plea, it will overrule the plea.®* 

Where a plea and answer are inconsistent, the 
answer overrules the plea.*+ 

[§ 528] 7. Withdrawal of Plea. The court may 
in its discretion permit defendant to withdraw his 
plea and plead de novo within a certain time.® 
Where a plea of one of several defendants is with- 
drawn, another defendant cannot rely upon it, nor 
ean he complain of its withdrawal.®* 

[§ 529] 8. Waiver or Abandonment of Plea. 
A plea is abandoned or waived where an answer is 
filed and a hearing had by consent of all parties.®7 
An allegation in an answer, by way of plea, is waived 
where the case has been heard upon full answers. 
of all of defendants and upon an agreed statement 
of all facts put in issue by the pleadings.°® Where 
a part of a plea is not insisted upon on argument 


6 B. Mon. (Ky.) 486; Sad- 
dler v. Glover, 1 B. Mon. (Ky.) 53; 
Sharp v. Carlile, 5 Dana (Ky.) 487. 

59. Mayer v. McCracken, 245 Ill. 
551; 92 NEk 355. 

60. State Bank v. Dugan, 2 Bland 
(Md.) 254, 

61. Ocala Fdy., etc., Works y. Les- 
ter, 49 Fla. 347, 38 S 56; Hart v. San- 


Darnall, 


Union 
12 Fed. 225; 


54. U. S.— Ferguson y. O’Harra, 8 
He CasaNo, 4,7:40)- Pet... GC. Car493- 
Lewis v. Baird, 15 F. Cas. No. 8,316, 
3 McLean 56; Stearns v. Page, 22 
F, Cas. No. 13,339, 1 Story 204 [aff 
7 How. 819, 12 L. ed. 928]. 

D. C.—Wagenhurst v. Wineland, 22 
App. 356. 

Fla.—Ocala Fdy., ete, Works v. 
Lester, 49 Fla. 347, 38 S 56. 

Ill—Straley v. House of Good 
Shepherd, 281 Ill. 604, 118 NE 52; 
Weber v. Fitzgerald, 281 Ill. 330, 118 
NE 50; Miller v. Perks, 63 Ill. A. 140. 

Md.—-Harrison v. Harrison, 117 Md. 
607. 84 A 57; State Bank v. Dugan, 
2 Bland 254; Chase’s Case, 1 Bland 
206, 17 AmD 277. 

Mich.—Clark y. Saginaw City Bank, 
Harr. 240. 

N. J.—Harrison y. Farrington, 38 
N. J. Eq. 358; Corlies v. Corlies, 23 
INE lot Rt Bowel Ley 

N. Y.—Bangs v. Strong, 10 Paige 
ti. fate}? Bill (2505 42 Am, 647); 
Bogardus vy. Trinity Church, 4 Paige 
178; Van Hook y. Whitlock, 3 Paige 
409: Bolton y. Gardner, 3 Paige 273; 
Souzer v. De Meyer, 2 Paige 574; 
Summers v. Murray, 2 Hdw. 205. 

; . C.—Joyce. v. Gunnels, 19 S. C. 

Eq. 


259; Snelgrove vy. Snelgrcve, 4 
Sane. Eg: 

Tenn.—Cheatham v. Pearce, 89 

Tenn. 668, 15 SW 1080; Seifred v. 


People’s Bank, 1 Baxt. 200; Witt v. 
Ellis, 2 Coldw. 38. ‘ 

Eng.—Blacket v. Langlands, 1 
Anstr. 14, 145 Reprint 785; Cotting- 
ton v. Eletcher, 2) Atk. 155,26 Re- 
print 498; Dobbyn v. Barker, 5 Bro. 
P. C. 573, 2 Reprint 871; Watkins v. 
Stone, 2 Sim. & St. 560, 1 EngCh 560, 
57 Reprint 460; Jones v. Pengree, 6 
Ves. Jr. 580, 31 Reprint 1205. 

[a] Rule applied.mWhere defend- 
ant pleads the statute of frauds, and 
answers admitting the contract, the 
answer overrules the plea. Macon 
Episcopal Church y. Wiley, 12 S. C. 
Kq. 156. 

* 55. See court rules; and Grant v. 
Phoenix Mut..L. Ins. Co., 121 U. S. 
105, 7 SCt 841, 30 L. ed. 905 [aff 11 
D. C. 117]; Mercantile Trust Co. v. 
Missouri, etc., R. Co., 84 Fed. 379; 
Huntington v. Laidley, 79 Fed. 865; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. es a 


1205, 


ter, 49 Fla. 347, 38 S 56; Setiels v. 
People’ s Bank, 3 Tenn, Ch. 
Ly he Ths S.— Huntington . tiene: 


79 Fed. 865; Hudson y. Randolph, 66 ; 


Fed. 216, 13 CCA: 402; Taylor v. 
Luther, 23 F. Cas. No. 13,796, 2 Sumn, 


228. 

Il).—Straley v. House of Good 
Shepherd, 281 Tll. 604, 118 NE 52; 
Miller v. Doran, 151 Til. A. 527 [aff 
ent y 200, 91 NE 1039]. 


Y.—Summers v. Murray, 2 Edw. 


Porto Rico.—Dastas Garrosi v. Gar- 
rosi, 1 Porto Rico Fed. 230. 

Ss. C.—Joyce v. Gunnels, 19 S. C. 
Kq. 259 

W. Va.—McDermitt v. Newman, 64 
W. Va. 195, 61 SE 300. 
{a] Zllustration.—An answer to 
much of a bill as is ‘“neces- 
sary ... to answer” is an answer to 
the whole bill and overrules a plea 
filed with it. Straley v. House of 
Got e Shepherd, 81 Ill. 604, 613, 118 
NE 


{b] If answer commences as an- 
swer to whole bill, although in reality 
it only answers part, it overrules a 
plea to the residue. Leacraft v. 
Demprey. 4 Paige (N. Y.) 124. 

58. Marshall v. Otto, 59 Fed. 249; 
Miller v. Perks, 63 Ill. A. 140; Quinn 
v. Moss, 20 Miss. 365; Price v. Mitch- 
ell, 18 Miss. 179; Wilson v. Scruggs, 
7 Lea (Tenn.) 635. See also Sharp 
v. Carlile, 5 Dana (Ky.) 487 (ad- 
mitted for sake of argument). 

{a] Plea in abatement.—The right 
to rely on a plea in abatement is 
waived by including in the same 
pleading an answer to the merits. 
Marshall y. Otto, 59 Fed. 249. But 
see Chattanooga Third Nat. Bank v. 
Foster, 90 Tenn. 735, 18 SW 267 
(where neither the plea nor the an- 
swer refers to nor affects the other); 
Klepper, v. Powell, 6 Heisk. (Tenn.) 
503 (under a statute requiring de- 
fendant to answer upon the overrul- 
ing of his plea, an answer filed after 
the overruling of a plea in abatement 
does not waive the plea), 

[b] Where the answer repeats and 
insists upon the matter, set up in the 
plea, as a defense, the answer is not 
a waiver of that defense. Talbot v. 


derson, 16 Fla. 264. 

62. Huntington y. Laidley, 79 Fed. 
865; Ferguson y. O’Harra, 8 F. Cas. 
No. 4,740, Pet. C.. C. 493; Lewis v. 
Baird, 15 F. Cas. No. 8,316, 3 McLean 
56; Ocala Fdy., etc., Works v. Lester, 
49 Fla. 347, 38 S 56; Bogardus v. 
Trinity Church, 4 Paige (N. Y.) 178; 
Seifred v. People’s Bank, 1 Baxt. 
(Tenn.) 200. 

63. U. S—Lewis v. Baird, 15 F. 
Cas. No. 8,316, 3 McLean: 56; Stearns 
v. Page, 22 F. Cas. No. 113! 3391-1 
Story 204 [aff 7 How. 819, 12 L. "ed. 
928]. But see Equity Rules, rule 37. 
Py eaarrary nyo v. Brown, 3 Cush. 
pee H.—Bell v. Woodward, 42 N. H. 

N. J.—Corlies v. Corlies, 23 N. J. 
Kq. 197. 

N. Y.—Bangs y. Strong, 10 Paige 
11 [aff 7 Hill 250, 42 AmD 64]; Bol- 
ton v. Gardner, 3 Paige 273; Tomp- 
kins v. Ward, 4 Sandf. Ch. 594, 

R. I—Greene vii Harris, Lio Res 


Eng.—Cottington vy. Fletcher, 2 
Atk. 155, 26 Reprint 498; Davies Vv. 
Davies, 3 Keen 534, 15 EngCh 534, 48 
Reprint 733; McTaggart Vv. McTag- 
gart, 6 L. J. Ch. 164; Portarlington 
v. Soulby, 6 Sim. 356, 9 EngCh 356, 
58 Reprint 628. ~ 

[a] Affirmative matter stricken 
out as surplusage. —Where ths an- 
swer is in fact in support of a plea, 

while new matter alleged and affirma- 
tive relief asked should not be in- 
corporated into it, such matter may 
be considered as _ surplusage and 
stricken out. Huntington y. Laidley, 
79 Fed. 865. 

64. Bradford v. Spyker, 32 Ala. 
134; Brownell v. Curtis, 10 Paige (N. 
Y.)' 210. 

65. Campbell v. New York, 33 Fed. 
795; Greene vy. Werricg 11k B 
Nobkissen y. Hastings, 4 Bro. 
2538, 29 Reprint 879, 2 Ves. Jr. 85, 30 
Reprint 535; Gorman v. McCulloch, 
5 Bro. P. C. 597, 2 Reprint 886; Cooper 
Eq. Pl. p 234. 

66. Foley v. Ruley, 43 W. Va. 513, 
27 SE 268. .- 

67. Miller v. Perks, 63 Ill. A, 140. 

68. Scott v. Rand, 118 Mass. 215. 


| ee 
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it will not be considered by the court.®® 
Determination and Disposition of 
Determining Sufficiency—(1) 
The proper course to pursue when it is de- 
sired to object to a plea as defective in form or 
irregularly filed is to move to take it from the 
files.“* A sham or frivolous plea,’? or a plea which 
alleges matters not proper to be brought forward by 
a plea,’* may be stricken from the files on motion. 
A motion to strike out pleas, not tried or submitted 
to be passed on, will be deemed abandoned.”4 
oat : (2) Setting Down for Hearing. When 
it is desired to question the sufficiency of a plea in 
point of law the proper course is to have it set down 
While a demurrer to a plea,’* or 
a motion to strike out a plea for insufficiency,” is 
improper, yet if plaintiff demurs’® or makes such 
motion,’® instead of setting the plea down for ar- 
gument, the demurrer ®° or motion 8! may be treated 


[$ 530] 9. 
Plea—a. 
Out.7° 


[§ 531] 


for argument.” 


as equivalent to the proper course, 


69. Teillard v. Green, 6 Porto Rico 
Fed. 379. | i 

70. Striking pleadings generally 
see supra § 388. 

- U. S.—Farley y. Kittson, 120 

UW) S.1803,-7 SCt 534, 30 lL. ed. 684; 
Irwin v. Henderson, 13 F. Cas. No 
7,084, 2 Craneh C. C. 167. But see 
Vacuum Oil Co. v. Eagle Oil Co., 
122 Fed. 105, 106 (“the proper prac- 
tice, when objection is made to the 
form of a plea, is to file exceptions 
thereto’’). 

D. C.—Taylor v. Duncanson, 20 D. 


66 LRA 574; Bassett v. Salisbury 
Mfg. Co., 438 N. H. 249. 
ate Y.—Heartt v. Corning, 3 Paige 

Pa.—Harrisburg v. Harrisburg 
City -Pass.R: Co;,"'1-Pas Dist: "192. 

Tenn.—Benson y. Jones, 1 Tenn. 
Ch. 498. : 

Eng.—Wild v. Gladstone, 15 Jur. 
718; Ritchie v. Aylwin, 15 Ves. Jr. 
79, 33 Reprint 685; Brooks v. Purton, 
1Y. &* Coll.: 271, 20 EngCh> 271,, 62 
Reprint 885. 

[a] Right to file new plea.—lIf a 
plea is taken from the files for ir- 
regularity on the ground that it has 
not been properly sworn to, defend- 
ant as a matter of course has the 
right to file a new plea properly 


verified. Heartt v. Corning, 3 Paige 
(N. Y.) 566. . 
72. Cook v. Cook, 81 N. J. Eda. 


223, 87 A 120; Moore v. Moore, 74 N. 
J. Eq. 733, 70 A’ 684. 

73. Union Switch, etc., Co. v. Phil- 
adelphia, etc., R. Co., 69 Fed. 833; 
Armengaud v. Coudert, 27 Fed. 247, 
23 Blatchf. 484; Fant v. Miller, 17 
Gratt. (58 Va.) 47. But see Standard 
Distilling, etc., Co. v. Woolsey, 121 
Fed. 1016 (matters set up in.a com- 
bined plea and answer in the form 
of pleas, but which might properly 
be pleaded by way of answer, will 
not be stricken out on motion), 

74, Adair v. Feder, 133 Ala. 620, 
82 S 165. y 

75. U. S.—Farley v. Kittson, 120! 
Lys 803, 7) SCt 534,30 LL. ed) 684; 
Hughes vy. Blake, 6 Wheat. 453, 5 L. 
ed. 303; Alkire Grocery Co. v. Riche- 
sin, 91 Fed. 79; Hatch v. Bancroft- 
Thompson Co., 67 Fed. 802; Armen- 
gaud v. Coudert, 27 Fed. 247, 23 
Blatchf. 484; Sharon v. Hill, 22 Fed. 
28,10 Sawy. 394. 

Ark.—Peay v. Duncan, 20 Ark. 85. 

Fla.—Pinellas Packing Co. v. Clear- 
water Citrus Growers Assoc., 65 Fla. 
340, 61 S 625; Spaulding v. Elis- 
worth, 39 Fla, 76, 21 S 812. 

Tll.—Perry v. U. S. School Furni- 
ture Co, 232. 11). 101; 983 “NEO 444; 
Craig v. McKinney, 72 Ill. 305; Dixon 
vy. Dixon, 61 Ill. 324; Lester v. Ste- 
vens, 29 Ill. 155; Cochran v. McDow- 
elle too T1210) 


EQUITY 


Striking 


[§ 532] 
eral. 


fense.®? 


the objection be- 


Ind.—Raymond 
Blackta (ts 

Md.—Rouskulp v. Kershner, 49 Md. 
eae) Moreton y. Harrison, 1 Blana 
gg iiss.—Foxworth v. Magee, 48 Miss. 


N. H.—Kidd v. N. H. Traction Co., 
72 N. H. 2738, 56 A 465, 66 LRA 574; 
Bassett v. Salisbury Mfg. Co., 43 
N. H. 249. 

N. J.—Corlies v. Corlies, 23 N. J. 
Eq. 197; Davison v. Johnson, 16 N. 
J. Eq. 112; Flagg v. Bonnel, 10 N. 
J. Eq. 82. But see Ewald y. Ortyn- 
sky, “U7 Noe. 76. 75 Ab 77 pare 
78 N. J. Eq. 527, 79 A 270] (con- 
struing chancery rule in force be- 
fore pleas abolished). 


v. Simonson, 4 


Tenn.—Hannum v. MelInturf, 6 
Baxt. 225; Klepper vy. Powell, 6 
Heisk. 503; Graham vy. Nelson, 5 


Humphr. 605; Cornwall v. Draughon’s 
etre College, 7 Tenn. Civ. A. 

Eng.—Harris v. Ingledew, 3 P. 
Wms. 94, 24 Reprint 981. 

“The practice on the filing of a 
plea is for the plaintiff to set it down 
for hearing if he conceives it to be 
bad, and to traverse it if he con- 
ceives it to be good in point of law, 
but denies the truth of its aver- 
ments.” Moore v. Moore, 74 N. J. 
Eq. 733, 735, 70 A 684. 

[a] Method of setting down.— 
This is done either on petition or 
motion. If done by petition, the pe- 
tition must contain the title of the 
cause, the time when the plea was 
filed, etc., and pray that it be set 
down for hearing, etc., upon which 
the court makes an order, and a 
copy of the petition and order is 
served on the opposite party. Ray- 
mond vy. Simonson, 4 Blackf. (Ind.) 


77. 

{b] Im Tennessee, by statute, a 
plea is properly set down for argu- 
ment as to its sufficiency with the 
clerk but he cannot hear or deter- 
mine the question. It must . be 
argued before and determined by the 
chancellor. Cornwall v. Draughon’s 
Business College, 7 Tenn. Civ. A. 596. 

76. See supra § 457. 

77. Alkire Grocery Co. v. Richesin, 
91 Fed. 79; Armengaud v. Coudert, 27 
Fed. 247, 23 Blatchf. 484; Cook v. 
Cook, -81 N: J. Eq. 228, 87 A 120; 
Wilson v. American Palace Car Co., 
63. Nel Je’ 557] 53° A175" frev on 
other grounds 65 N. J. Eq. 730, 55 A 


997]; Corlies v. Corlies, 23 N. J. 
Eq. 197. But see Newton v. Thayer, 
17 Pick. (Mass.) 129 (if plaintiff 


deems the plea insufficient, whether 
true or not, he should move to set it 
aside for insufficiency). 
7g. Ala.—Breeding v. Grantland, 
135 Ala. 497, 33 S 544. 
Tll.—Dixon vy. Dixon, 61 Ill. 324; 
Spangler v. Spangler, 19 Ill. A. 28. 
Ind—Raymond y. Simonson, 4 
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ing one of form. Unless otherwise expressly pro- 
vided,** either party may have the sufficiency of the 
plea determined by setting it down for argument.®? 
The time when a plea may be set down for argument 
depends on local regulations.s* A plea to the juris- 
diction should be disposed of before another defense 
is considered, but a failure to do so will not invali- 
date the decree.® 
is pleaded, defendant may be required to show it 
before plaintiff replies or sets down the plea.8¢ 
Where a bill is without equity and subject to a de- 
murrer interposed thereto, it is not necessary to de- 
termine the sufficiency of a plea to such bill.8? 

(3) What Is Considered—(a) In Gen- 
When a cause is heard upon a plea set down 
for argument, the inquiry is substantially as it 
would be on a demurrer to the plea,’* the only ques- 
tion considered is the sufficiency of the plea as a de- 
No objection can be taken to its form or 


Where a record in bar of relief 


Blackf, 77. 
Md.—Rouskulp v. Kershner, 49 Md. 
516; Danels vy. Taggart, 1 Gill & J. 


311. 
: v. N. H. Traction Co., 
. 2738, 56 A> 465; Bassett vy. 
Salisbury Mfg. Co., 43 N. H. 249. 


Tenn.—Hannum vy. McelInturf, 6 
Baxt. 225; Klepper v. Powell, 6 
Heisk. 503. 

{a] Failure to object.—Although 


filing a demurrer to a plea is irregu- 
lar, if no objection is made the court 
may treat such filing as tantamount 
to setting the piea down for argu- 


ment. Zimmerman v. So Relle, 80 
Fed. 417, 25 CCA 518. See also Reed 
v. Hanna, 3- Rand. (24 Va.) 56 


(where defendant joined in the de- 
murrer and issue was submitted to a 
jury). 

79. Cook vw (Cookl 381) N2e Jesh: 
223, 87 A 120; Corlies v. Corlies, 23 
NES baer oe 

80. See cases supra note 78. 

81. See cases supra note 79. 

82. See statutory provisions and 
court rules; and Placquemines Tropi- 
cal” Trust #Cor v. Buck? (NS I Ch» 
51 A 15; McEwen v. Broadhead, 11 
N. J. Eq. 129; Flagg v. Bonnel, 10 
N. J. Eq. 82. 

[a] In Tennessee defendant may 
have a rule on plaintiff to set down 
the plea. Montgomery v. Olwell, 1 
Tenn. Ch: 183. 

83. 1 Daniel Ch. Pr. (6th Am. ed) 
p 632; Story Eq. Pl. (10th ed) § 697. 

84. See statutory provisions and 
court rules; and Gordon y. St, Paul 
Harvester Works, 23 Fed. 147; 
Placquemines Tropical Trust Co. v. 
Buck, (N. J. Ch.) 51 A 15. 

85. Smith’s Est., 4 Kulp (Pa.) 
238. 

86. Phelps v. Elliott, 26 Fed. 881, 
23 Blatchf. 470. 

87. Dennis v. Mobile, etc., R. Co., 
137 Ala. 649, 35 S 30, 97 AmSR 69. 

88. Cook v. Sterling Electric Co., 
118 Fed. 46 [aff 150 Fed. 766, 80 CCA 
330]; Burrell v. Hackley, 35 Fed. 833; 
Korn v. Wiebusch, 33 Fed. 50; Rous- 
kulp v. Kershner, 49 Md. 516; Dorsey 
v. Corkery, 227 Mass. 498, 116 NE 
870; Hotovitsky v. Jersey City Lit- 
tle Russian Greek Catholic St. Peter, 
etee i@huren., 8s J- Eq: 576, 79 
A 430; Davison v. Johnson, 16 N, J. 
Eq. 112; Flagg v. Bonnel, 10 N. J. 
Eq. 82. 

s9. U. S.—cCook y. Sterling Elec- 
tric Co., 118 Fed. 45 [aff 150 Fed. 
766, 80 CCA 502]. 

Ala.—New Decatur v. Scharfen- 


berg, 147 Ala. 367, 41 S 1025, 119 
AmSR 81. 

Fla.—Wilson v. Mitchell, 43 Fla. 
FOTO 4801 4S7.082 

Ill.—Snow v. Counselman 136 Ill. 
191, 26 NE 590; Knowiton y. Han- 


bury, 117 Ill. 471, 5 NE 581. 
Md.—Tiernan v. Poor, 1 Gill & J. 
216, 19 AmD: 225, 
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_regularity,°° such objections being waived by set- 
The sufficiency of 


ting a plea down for argument.®+ 
the bill cannot be questioned.®? 
[§ 533]  (b) 


as a defense is not admitted. 


be true.®® 
[§ 534] (4) Disposition of Case—(a) 
ruling Plea. If upon the hearing the plea is deter- 


mined to be bad it should be overruled,®” defendant 
then being entitled to answer, as in the case of a 
When a plea has been over- 


demurrer overruled.’ 


Mich.—Davis v. McCamman, 168 
Mich. 587, 134 NW 1028. 

N. J.—Groel v. United Electric Co., 
69 N. J. Eq. 397, 60 A 822; Davison v. 
Johnson, 16 N. J. Eq. 112; Meeker v. 
Marsh, 1 N. J. Eq. 198. 

90, U. S.—Cook y. Sterling Elec- 
tric Co., 118 Fed. 45 [aff 150 Fed. 
766, 80 CCA 502]; Kellner v. New 
York Mut, L. Ins. Co., 43 Fed. 623; 
Burrell v. Hackley, 35 Fed. 833. 

Md.—tTiernar vy. Poor, 1 Gill & J. 
216, 19 AmD 225. 

N. H.—Kidd v. N. H. Traction Co., 
72 N. H. 2738, 56 A 465, 66 LRA 574; 
Bassett v. Salisbury Mfg. Co; 43 
N. H. 249. 

N. J.—Davison v. Johnson, 16 N. J. 
Eq. 112. 
pe Y.—Heartt v. Corning, 3 Paige 

91. Computing Scale Co. v. Moore, 
19 Hhed, LIke Vacuum, Oily Co. vs 
Eagle Oil Co., 122 Fed. 105; O’Brien 
v. White, 2 Hog. 237. 

[a] Unverified plea.—A motion to 
take a plea off the file because it is 
not sworn to should be made before 
the plea is set down for argument. 
O’Brien v. White, 2 Hog. 237. But 
see Wall v. Stubbs, 2 Ves. & B. 354, 
35 Reprint 354 (the omission of the 
oath from a plea of matter in pais 
will cause it to be ordered to be 
taken off the file, although it has 
been set down for argument, as this 
irregularity cannot be waived). 

92. Lawrence v. Pool, 4 N. Y. 
Super. 540; Van Hook v. Whitlock, 
3 Paige (N. Y.) 409; Sperry v. Mil- 
ler, 2 Barb. Ch. (N. Y.)° 632. But see 
Beard v. Bowler, 2 F. Cas. No. 1,180, 
2 Bond 13 (a demurrer to a plea 
presents the question of the suffi- 
ciency of the bill as well as of the 


plea). 
93. U. S.—uU. S. v. California, etc., 
Band iGo, ies sUoisiee 1,3) SCts 458; 


37 L. ed. 354; Beals v. Illinois, etc., 
1529 Coppa bya) Wiss 290, 10 SCt 314, 33 
L. ed. 608; Farley v. Kittson, 120 
U. S. 308, 7 SCt 534, 30 L. ed. 684; 
Rhode Island vy. Massachusetts, 14 
Pet. 210, 10 Li. ed. 4238; McCauley Wh 
McCauley, 202 Fed. 280; Gaines v. 
Rock Spring Distilling Co,, 179 Fed. 
544; Stephens y. Smartt, 172 Fed. 
466; Underwood Typewriter Co. Vv. 
Fox Typewriter Co., 158 Fed. 476; 
Schnauffer v. Aste, 148 Fed. 867; Gen- 
eral Electric Co. v. Bullock Electric 
Mfg. So., 138 Fed. 412; General Elec- 
tric Co. v. New England Electric Mfg. 
Co., 128 Fed. 738,63 CCA 448; Metcalf 
v. America School Furniture Co., 122 
Fed. 115; Cook vy. Sterling Electric 
Co., 118 Fed. 45 [aff 150 Fed. 766, 
80 CCA 502]; McCloskey vy. Barr, 38 
Fed. 165; Burrell v. Hackley, 35 Fed. 
833; Goldsmith vy. Gilliland, 24 Fed. 
154, 10 Sawy. 606; Lilienthal v. 
Washburn, 8 Fed. 107, 4 Woods 65; 
Gallagher v. Roberts, 9 EY Cais: No. 
5,194, 1 Wash. C. C. 320; Mellus v. 
Thompson, 16 F. Cas. No. 9,405, 1 
Cliff. 125; Wheeler v. McCormick, 
29 F. Cas. No. 17,498, 8 Blatchf. 267. 

Ala.—New Decatur v. Scharfen- 


Truth of Averments. 
in the plea which is well pleaded is, for the 
poses of the hearing, assumed to be true.®* 
conclusions of the pleader are not deemed admit- 
ted °* and the legal sufficiency of new matter alleged 
Every allegation in 
the bill, not denied by the plea, is also assumed to 


EQUITY 


Every fact 
pur- 


But the 


[§ 535] 


Over- 


berg, 147 Ala. 367, 41 S 1025, 119 
AmSR 81; McKee v. West, 141 Ala, 
531, 37 S 740, 109 AmSR 54, 

Fla.—Wilson v. Mitchell, 43 Fla. 
107, 30 S 703; Spaulding v. Ellsworth, 
39 Fla. 76, 21 S 812; Brown v. Solary, 
30 Mas LOZ) 19. \S. miele Wilsonviy. 
Fridenburg, 19 Fla. 461. 

Ill.—Perry v. U. S. School Furni- 
ture Co., 232 Ill. 101, 88 NE 444; Gou- 


wens v. Gouwens, 222 Ill. 223, 78 NH; 


597, 113 AmSR 395; Gage v. Smith, 
142 Ill. 191, 31 NE 430; Snow v. 
Counselman, 136 Ill. 191, 26 NE 590. 

Me.—York Mfg. Co. v. Cutts, 18 
Me. 204. 

Md.—Chase vy. McDonald, 7 Harr. & 
J. 160, 

Mass.—Dorsey  v. Corkery, 227 
Mass. 498, 116 NE 870; Cole v. Wells, 
224 Mass. 504, 113 NE 189. 

Mich.—Davis v. McCamman, 168 
Mich, 587, 134 NW 1028. 

N. J.—Swift v. Craighead, 75 N. J. 
Hq. 102, % A 974, 76 N. J. Bq. 339, 
75 A 975; Mackey v. Mackey, 71 N. J. 
Eq. 686, 63 A 984; Groel v. United 
Hlectric Co., 70 N. J. Eq. 616, 61 A 
1061; Hunt v. West Jersey Tract. Co., 
62 N. J. Eq. 225, 49 A 434; Cammann 
v. Traphagan, 1 N. J. Eq. 28. ° 


151 

Eng.—Tarleton v. Barnes, 2 Keen 
632, 15 EngCh 632, 48 Reprint V72; 
Behrens vy. Pauli, 1 Keen 456, 15 
IngCh 456, 48 Reprint 383; Bayley v. 


Wis.—Rowley v. Williams, 5 Wis. | 


ames: 6 Ves. Jr. 586, 31 Reprint 
[a] Extent of admission.—‘‘Such 


admission is not conclusive upon the 
plaintiff, but is presumed to be made 


for the purpose of testing the valid-' 


ity of the plea in point of law, 
founded upon such facts, supposing 
them to be true.’ Chase v. MeDon- 
ald, 7 Harr. & J. (Md.) 160, 198. 

[b] All material and pertinent 
statements of fact, however incon- 
sistent with or contradictory of the 
allegations of the bill, are admitted. 
Stephens v. Smartt, 172 Fed. 466. 

94. General Hlectric Co. v. New 
England Electric Mfg. Co., 128 Fed. 
738, 63 CCA 448 [rev on other grounds 
123 Fed. 310]; Burrell v. Hackley, 35 
Fed. 833. 

95. Cole v. Wells, 224 Mass. 504, 
113 NE 189. 

96. U. S.—General Electric Co. v. 
Bullock Electric Mfg. Co., 138 Fed. 
412; McCloskey v. Barr, 38 Fed. 165; 
Goldsmith vy. Gilliland, 24 Fed. 154, 
10 Sawy. 606; Lilienthal v. Wash- 
burn, 8 Fed. 707, 4 Woods 65. 

Ala.—State v. Benners, 172 Ala. 
168, 55 S 298. 

Fla.—Spaulding vy. Ellsworth, 39 
Fla. 76, 21 S 812. 
Tll.—Perry v. U. S. School Furnt- 


ture»G@o., 28201 101) S8sr NB cd 44 
paEe Vv. "Smith, 142 Ti. AO oe oa NE 
430. 

A ogame vg v. Blondell, 70 Me. 


Mass.—Cole v. Wells, 224 Mass. 504, 
113 NE 189. 


N. J.—Bender v. Dialogue, 80 N. J.'S. Ay 12 SCt 130, 35 L. ed. 925. 


[§§ 532-535 


] ruled on its merits, the same defense cannot be pre- 
sented by another plea,®® or according to some of 
the cases, by answer,+ although there are authori- 
ties to the contrary.” 
considering its merits, defendant is not precluded 
from relying on the same defense in his answer. 
A defense presented by answer will be considered, 
although a plea of the same matter was overruled, 
if plaintiff does not object.* 

(b) Saving Benefit of Plea to Hearing. 
If the court on the argument considers that, al- 
though the plea may be good, there may be matter 
which plaintiff might show in avoidance, it may 
order the plea to stand over until the hearing, sav- 
ing to defendant the benefit thereof.° 
effect of adjudging the plea to be prima facie good, 


But if it is overruled without 


This has the 


Eq. 408, 84 A 202; Swift v. Craig- 
head, (Ch.) 70 A 666; Groel v. N. J. 
United Electric Co., 70 N. J. Kq. 616, 
61 A 1061; Miller v. U. S. Casualty 
Co. 61 Na J. Hig. 100; 747A 509, 

Porto Rico.—Teillard v. Green, 6 
Porto Rico Fed. 379. 

97. Hotovitsky v. Jersey City Lit- 
tle Russian Greek Catholic St. Peter, 


Pre Church, 78: N. J. dig.5506,0/7,9 24: 
98. U. S.—Wooster v. Blake, 7 

Fed. 816. 

Lee C.—Adriaans v. Lyon, 8 App. 


Md.—Cox v. Bennett, 123 Md. 356, 
91 A 141, 
N. J.—Fulton vy. Golden, 25 N. J. 


EKq. 353; Flagg vy. Bonnel, 10 N. J. 
Eq. 82. 
ee C.—Bush y. Bush, 20 S. C. Eq. 


Tenn.—Whittaker v. Whittaker, 10 
Le 93; Kendrick vy. Davis, 3 Coldw. 
But see Easton vy. Collier, 3 Mo. 
slo. (on pleas’ to Va part of ine 
bill and answer to the residue, if 
the pleas are overruled the bill 
should be taken pro confesso as to 

the part not answered). 
99. Freeland v. Johnson, 2 Anstr. 
26 Fed. 


407, 145 Reprint 918. 
1. U. S.—Sharon v. Hill, 

337, 11 Sawy. 291; Pentlarge v. Pent- 

large, 22 Fed. 412, 22 Blatchf. 120; 

Hubbell y. De Land, 14 Fed. 471, 11 


| Biss, 382. 


Ga,—Tison y. Tison, 14 Ga, 167. 

N. Y.—Murray v. Coster, 4 Cow. 617 
{aff 7 Johns. 5]; Townsend y. Town- 
send, 2 Paige 413; Coster v. Murray, 
7 Johns Ch. 167. But see Goodrich 
v. Pendleton, 4 Johns. Ch. 549, 

Vt.—Foster v. Foster, 51 Vt. 216. 

Eng.—Hoare y. Parker, 1 Cox Ch. 
224, 29 Reprint 1139. 

But see Barnes v. Roy, 27 R. I. 534, 
65 A 277 (where a statute on which a 
plea to a suit is based is repealed 
pending the suit, defendant, on his 
plea being overruled, is entitled to an 
opportunity to answer over). 

[a] Discovery.—Where a plea to 
a bill for discovery is overruled, de- 
fendant may not insist upon the 
same matter in his answer. Hoare 
Niet ae 1 Cox Ch. 224, 29 Reprint 


- 2 Ringgold v. Stone, 20 Ark. 526; 
Kelly v. McGuire, 15 Ark. 555 [overr 
Keatts v. Rector, 1 Ark. 391]; Wagen- 
hurst v. Wineland, 22 App. (D. C.) 
356; Salmon vy. Slagett, 3 Bland (Md.) 
125; Suffolk v. Green, 1 Atk. 450, 26 
Reprint 286; Baker v. "Mellish, 11 Ves. 
JECCS E32 Reprint 1013; Brownsword 
v, Edwards, 2 Ves. 243, 28 Reprint 
3. Matthews v. Roberts, 2 N. J. 

Eq. 338; Murray v. Coster, 4 Cow. 
Jarvis v. Palmer, 11 


CNS YS) Gade 
Paige (N. Y.) 650; Finch v. Finch, 
2 Ves. 491, 28 Reprint 315. 
4, Goodrich v. Pendleton, 4 Johns. 
a (N. Y.) 549. 
U. S.—Pearce v. Rice, 142 U. 
See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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f 


but to permit plaintiff to reply and prove such mat- 
ters in avoidance.® In like manner the court may 
without passing upon its merits overrule the plea 
without prejudice to the right of defendant to set 
forth the same matter in his answer.’ The benefit 
of a plea has been saved to the hearing on a motion 
to set it aside for an objection which might be ob- 
viated by proof.* Such an order is in fact nothing 
more than an order to adjourt! the discussion.® 

{§ 536] (c) Ordering Plea to Stand for An- 
swer. Under some circumstances the court may in- 
stead of overruling a plea direct it to stand for an 
answer.?° 

[§ 5387] (d) Allowing Plea. If the plea is al- 
lowed on argument, this merely adjudges it to be 
good if true, and plaintiff must have an opportunity 
to put its truth in issue by a proper replication,!+ 
or to set up matter in avoidance by an amendment 
of his bill;1? but if the truth of the plea stands ad- 
mitted of record or established by the report of the 
master, plaintiff cannot take issue.?? 

Demurrer and plea contrasted. If a demurrer 
is sustained, and the case cannot be aided by amend- 
ment, the bill is dismissed. But, when a plea is 
sustained on argument, the issue of fact it raises is 
still open for trial and decision. The overruling of 
a demurrer determines that the case made out by 
the bill requires a defense, while similar action as 
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to a plea decides the invalidity of a particular de- 
fense actually interposed." 

[§ 538] b. Determining Truth of Plea °*—(1) 
By Filing Replication. If plaintiff desires to take 
issue upon the plea, either without a hearing as to 
its sufficiency, or after it has been allowed on such 
hearing, he may file a replication and proceed to 
take proof as in the case of an answer.1® Where 
the plea 1s supported by an answer, the replication 
should be to the plea and answer.17 

Withdrawal of replication. The court may, in or- 
der to avoid error in presenting a matter as a plea 
to the jurisdiction, instead of in abatement, permit 
plaintiff to withdraw his replication to the plea, 
upon just terms to defendant, reserving to him the 
benefit of the evidence taken on the question.18 

[§ 539] (2) Effect of Replication. The effect of 
replying to a plea is to admit its sufficiency in point 
of law and to stake the result on its falsity in fact.!® 
Replying to an answer‘after plea overruled does not 
waive the insufficiency of the plea, nor the effect 
of the adjudication of its insufficiency.2° 

[§ 540] (3) Disposition of Case after Replica- 
tion. As a replication confesses the sufficiency of 
a plea, the whole case turns on the determination 
of the issues so made. If defendant proves the plea 
the bill should be dismissed, either in whole or to the 
extent covered by the plea,?+ regardless of whether 


also Williams vy. Empire Transp, Co., ,44 N. J. Eq. 443, 15 A 827. Eagle Oil Co., 154 Fed. 867 [aff 162 
29 F. Cas. No. 17,720, 3 Bann. & A. 12. Scharfenburg v. New Decatur,|Fed. 671, 89 CCA 463 (certiorari 
533 (a plea showing that defendant |155 Ala. 651, 47 S 95; Brunson y.|den 214 U. S. 515 mem, 29 SCt 696 
has no interest in the subject matter,| Rosenheim, 149 Ala, 112, 43 S 381; |mem, 53 L. ed. 10683 mem)]; Daniels 


will not be allowed to stand for an 
answer, but its benefit should be 
saved to the hearing). 

3 N. Y.—Heartt v. Corning, 3 Paige 

66. 

N. C.—Eaton v. Haton, 43 N. C. 102. 

Vt.—Dietrich vy. Hutchinson, 81 Vt. 
160, 69 A 661. 

Eng.—Moore y. Edwards, 4 Ves. Jr. 
23, 31 Reprint 12. 3 

6 Hancock vy. Carlton, 6 Gray 
(Mass.) 39; Cooth v. Jackson, 6 Ves. 
Jr. 12, 31 Reprint 913. 

7. Rhode Island v. Massachusetts, 
LAr Pet! (U.S. 210210; Lined! 423; 
Chisholm vy. Johnson, 84 Fed. 384; 
Briggs v. Stroud, 58 Fed. 717. 

8. Bassett v. Salisbury Mfg. Co., 
43 N. H. 249. 


9. Dietrich y. Hutchinson, 81 Vt. 
160, 69 A 661; 2, Daniell Ch. Pr. p 
800. 

10. See infra § 563. : 

11. U. S—wuwU. S. v. Dalles Mili- 


tary Road Co., 140 U. S. 599, 11 sct 
$88, 35 L. ed. 560; Rhode Island v. 
Massachusetts, 15 Pet. 233, 10 L. ed. 
721. MacVeagh vy. Denver City Wa- 
terworks Co., 85 Fed. 74, 29 CCA 33. 
But see Gaines v. Rock Spring Dis- 
tilling Co., 179 Fed. 544 (construing 
Equity Rules [1842], rule 33). 
Fla.—Austin v. Hoxsie, 44 Fla. 199, 


32 S 878. 
Me.——-York Mfg. Co. v. Cutts, 18 


| Me. 204. 


Md.—Rouskulp v. Kershner, 49 Md. ! 


516. { 
Mass.—Newton v. Thayer, 17 Pick. 
129: Chapin v. Coleman, 11 Pick. 331. 
Mich.—Detroit, etc., R. Co. v. Mc- 
Cammon, 108 Mich. 368, 66 NW 471. 

N. J.—McEwen v. Broadhead, 11 N. 
J. Eq. 129; Flagg v. Bonnel, 10 N. 
J. Eq. 82. 

N. C.—Wheeler y. Piper, 56 N. C. 
249. 

R. Il.—Greene v. Harris, 9 R. I. 401. 

Tenn.—Hannum v. Mcinturf, 6 
Baxt. 225. : 

Eng.—Anonymous, Gilb. 18, 25 Re- 
print 128; Roche v. Morgell, 2 Sch. 
& Lef. 721. 

[a] Motion confessing truth.—If 
a motion is made which confesses the 
truth of the plea the court will deal 
with the cause as if the plea had 
been sustained. Fulton v. Greacen, 


American Freehold Land Mortg. Co. 
v. Dykes, 111 Aia. 178, 18 S 292, 56 


,AmSR 388. 

13. Holmes v. Remsen, 7 Johns. 
Ch. (N. Y.) 286, { 

14. Wilmer y. Placide, 128 Md. 
UGS 2977 AL S63, 

15.,. See also generally infra 
1 §§ 585-595. 


16. U. S—uU.S. v. Dalles Military 
Road Co., 140 U. S. 
35 L. ed. 560; Rhode Island y. Massa- 
chusetts, 14 Pet. 210, 10 L. ed. 423; 
Chicago, etc., R. Co. v. Weil, 183 Fed. 
962, 106 CCA 302; Zimmerman v. So 
Relle, 80 Fed. 417, 25 CCA 518. 

Ala.—Brunson vy. Rosenheim, 149 
Ala. 112, 43 S 31. 

Fla.—Austin v. Hoxsie, 44 Fla. 199, 
32 S 878. 

N. J.—Flagg v. Bonnel, 10 N. J. 
Eq. 82. 

Tenn.—Cheatham  v. 89 
Tenn. 668, 15 SW 1080. 

W. Va.—Barrett v. McAllister, 35 
W. Va. 108, 12 SH 1106. 

[a] The mere filing of a plea al- 
leging the pendency of another suit 
between the same parties concerning 
the same matter does not entitle de- 
fendant to a dismissal of the bill be- 
fore the plea has been put on issue 
and tried. Caveglia v. Vieno, 193 
Tli. A. 398. ¢ 

[b] A special replication to a plea 
is not allowed. Allen v. Allen, 3 
Tenn. Ch. 145; Barrett v. McAllister, 
35 W. Va. 103, 12 SE 1106. 

[c] In Alabama, under the influ- 
ence of the statute dispensing with 
replications to answers, an issue on a 
plea is treated as joined, without 
anything being done by plaintiff. 
State v. Benners, 172 Ala. 168, 55 S 
298. 

17. Crump vy. Perkins, 18 Fla. 353; 
Niccol v. Wiseman, 1 Eq. Cas. Abr. 
43, 21 Reprint 861. 

[a] Reason for rule.—A_ replica- 
tion to the answer alone is inad- 
missible, because the plea and an- 
swer are but one pleading “mutually 
dependent upon each other.” Crump 
vy. Perkins, 18 Fia. 353, 363. 

18. Ewald v. Ortynsky, 77 N._J. 
Hq. 76175 Av ba7 fafi 78 N.. J. Ea. 
527, 79 A 270]. 

19. U. S—Vacuum Oil Co. 


Pearce, 


Vv. 


599, 11 SCt 988. ! 


v. Benedict, 97 Fed. 367, 38 CCA 592; 
McAleer v. Lewis, 75 Fed. 734; Bean 
v. Clark, 30 Fed. 225; Birdseye v. 
Heiiner, 27 Fed. 289; Thebearth v. 
Rubber, etc., Co., 3 Fed. 151; Mat- 
thews v. La Lance, ete., Mfg. Co., 2 
Fed. 232, 18 Blatchf. 84; Hughes v. 
Blake, 12 F. Cas. No. 6,845, 1 Ma- 
ARE 515 [aff 6 Wheat. 435, 5 L. ed. 

Ala.—Holloway v. Southern Bldg., 
etc., Assoc., 136 Ala. 160, 33 S 887; 
Tyson v. Decatur Land Co., 121 Ala. 
414, 26 S 507. 

Ark.—Miller v. Fraley, 21 Ark. 22. 


Del.—Wilmington y. Addicks, 8 
Del. Ch. 310, 43 A 297. 
Fla.—Sheppard vy. Livingston, 73 


Fla. 644, 74 S 815. 

Ill.—Perry v. U. S. School Furni- 
ture Co., 232 Ill. 101, 838 NE 444 [aff 
136 Pll Ag Ly. 

Ind.—Clem v. Durham, 14 Ind. 263. 

Md.—Rouskulp v, Kershner, 49 Md. 
ORS ie Hane v. MeDonald, 7 Harr. & 
TanLGe. 

Mich.—Little v. Stephens, 82 Mich. 
596, 47 NW 22. 

N. H.—Bellows v. Stone, 8 N. H. 
280. 

N. J.—Schoettle v. Hengen, (Ch.) 66 
A 922; Fennimore v. Wagner, 73 N. 
J. Eq. 367, 68 A 230; Hunt v. West 
Jersey Tract. Co., 62 N. J. Eq. 225. 
49 A 434; Miller v. U. S. Casualty 
Co., 61 N. J. Eg. 110, 47 A 509; Meeker 
ve Marsht 1 IN: ed. qe 19/8. 

N. Y.—Dows v. McMichael, 6 Paige 
139, 2 Paige 345; Bogardus y. Trinity 
Cnurch, 4 Paige 178; Allen vy, Ran- 
dolph, 4 Johns. Ch. 693; Tompkins 
vy. Anthon, 4 Sandf. Ch. 97. 

N» C.—Worth v. Gray; 59° N.C. $80: 

Eng.—Wilson vy. Wilson, 5 Ir. Eq. 
514; Harris v. Ingledew, 3 P. Wms. 
94, 24 Reprint 981; Brownsword v. 
Edwards, 2 Ves. 244, 28 Reprint 157. 

20. Foster v. Foster, 51 Vt. 216. 

21. U. S.—u. S. v. California, etce., 
Land Co., 148 U. S. 31, 138 SCt 458, 
37 L. ed. 354; Rhode Island y. Massa- 
chusetts, 14 Pet. 210, 10 L. ed. 423; 
Hughes v. Blake, 6 Wheat. 453, 5 L. 
ed. 303; Eveleth v. Southern Cali- 
fornia R. Co., 123 Fed. 836; Myers v. 
Dorr, 17 F. Cas. No.-9,988, 13 Blatchf. 
22. 
Ala.—Holloway vy. Southern Bldg., 
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or not the matter set up in the plea is material *? 
or constitutes a valid defense to the suit.2? Where, 
however, a plea not purporting to constitute a de- 
fense to the whole bill is sustained, the entire bill 
should not be dismissed but the court should retain 
it for appropriate relief as to the matters not cov- 
ered by the plea.2# The strict rule as to the effect 
of sustaining pleas has in some jurisdictions béen 
modified by statute or rule of court.2> Independent- 
ly of such modifications, owing to the technicalities 
of the rules concerning pleas and the danger of 
injustice therefrom, courts have always exercised a 
discretion as to them and have in many cases re- 
fused to allow pleas, when not overruled, their full 
effect.2° If defendant fails to prove his plea, he 
will not be permitted to answer, and plaintiff may 
take his decree according to his case as stated in his 
bill;?? unless it is otherwise provided by statute or 
rule of court.?§ : 

[§ 541] c¢. Preliminary ‘Reference to Master. 
Where the plea sets up a former judgment in bar,”® 
or a former suit pending,®® the regular practice is, 
not to set the plea down for argument or to reply 


EQUITY 


[§§ 540-541 


in the first instance, but to refer it to a master to 
determine its truth; but it is not necessary to refer 
the truth of a plea of former suit pending, where 
the court can ascertain the fact by an imspection of 
the record.2!' A reference to inquire and report as 
to the truth of the plea of former suit pending is 
a mere preliminary proceeding ;*? and when the re- 
port is in favor of the truth of the plea, no further 
proceedings can be had thereon by either party un- 
til the plea has been argued and disposed of in the 
usual form.?® If the plea is found to be true upon 
the reference it will be allowed, and if found to be 
false it will be overruled.*+ Plaintiff may except to 
the master’s report in favor of the truth of the 
plea and bring the matter on to be argued before 
the court.2> Upon such exeeption the only question 
passed upon is whether the plea is true in point of 
fact;°® whether the plea is good and sufficient can 
be determined only when the case is set down for 
hearing.*? If it is desired to determine whether 
such plea is defective in form or otherwise, inde- 
pendent of the mere truth of the matter pleaded, it 
may be set down for argument as in the case of 


ete., Assoc., 136 Ala. 160, 33 S 887; 
Tyson v. Decatur Land Co., 121 Ala. 
414, 26 S 507. 

Ark.—Miller v. Fraley, 21 Ark, 22; 
Peay v. Duncan, 20 Ark. 85. 

Colo.—Denver vy. Lobenstein, 3 
Coloy 216: : 

D. C.—Giesy v. Truman, 17 App. 
449, 

Ill_—Perry v. U. S, School Furnt- 
ture @Oo,, 2130 e UlNAS eel ate) 232) 01h, 
101, 83 NE 444]. 

Ind.—Sampson y. Hendricks, 8 
Blackf. 288. 

Md.—Danels v. Taggart, 1 Gill & 
Jeon 

Mich.—Hurlbut v. Britain, 2 Doug]. 
£9)1, 


Mo.—Bell v. Simonds, 14 Mo. 100. 

N. J.—Fennimore v. Wagner, 73! 
N. J. Eq. 367, 68 A 230, 

N. Y.—Dows v. McMichael, 6 Paige 
139; Bogardus vy. Trinity Church, 4 
Paige 178. 

Wis.—Ely v. Wilcox, 20 Wis. 528, 
91 AmD 4386. 

But see Franklin v. Franklin, 2 
Swan (Tenn.) 521 (on allowing a plea 
for want of parties an amendment 
should be permitted); Moore v. Holt, 
3 Tenn Ch. 141 (a dismissal on a plea 
of another suit pending should be 
with leave to file a supplemental bill 
if such suit be discontinued). 

“If, on the other hand, he replies 
to the plea, and denies the truth of 
the facts therein stated, he then ad- 
mits that if the particular facts 
stated in the plea are true, they are 
then sufficient in law to bar his re- 
covery: and if they are proved to be 
true, the bill must be dismissed, 
without reference to the equity aris- 
ing from any other facts stated in 
the bill.’ Rhode Island v. Massa- 
chusetts, 14 Fet. (U. S.) 210, 257, 10 
L. ed. 423 [quot Farley v. Kittson, 
athe S."203) 47 (SCt *bs430) Ensed: 

4]. 

22. Brunson v. Rosenheim, 149 
Ala. 112. 43 S 31; Holloway v. South- 
ern Bldg., etc., Assoc., 1386 Ala. 160, 
33 S 887; Tyson y. Decatur Land 
Co., 121 Ala. 414, 416, 26 S 507. 

“In chancery as well as at law, if 
issue be taken upon an immaterial 
and insufficient plea and it be es- 
tablished by the testimony, the re- 
spondent is entitled to the benefit 
of it as fully as if the matter set 
up in it had been to the last degree 
material and a= perfect defense 
against the bill.’ Tyson y. Decatur 
Land Co., supra. 

23. Fennimore v. Wagner, 73 N. J. 
Eq. 367, 68 A 230. 

24 Durham v. Stephenson, 41 Fla. 
112,25 S 284. 


25. See statutory provisions and 
court rules; and Sisy v. Truman, 17 
App. (D. C.) 449; Theisen v. Whid- 
don, 60 Fla. 372, 53 S 642; Ewald v. 
Ortynsky, 77 N: J.,Eq.-76, 76 A 577; 
Ainger v. White, 85 Vt. 446, 82 A 666. 

[a] In Alabama (1) the statute 
(Code [1907] § 3115) provides that 


defendant shall not take or have any’ 


advantage by pleading or proving an 
immaterial, irrelevant, insufficient, or 
untrue plea. See State v. Benners, 
172 Alav168,:55 S298.’ ()° This 
statute is merely intended to change 
the ruie, as stated in Tyson v, Deca- 
tur’ Land Co., 121 Ala. 414, 26 S°507, 
as to the effect of taking issue on 
an immaterial, irrelevant, insufficient, 
or untrue plea and does not change 
the effect cf proving a guood and suf- 
ficient plea. Philipps v. Burningham 
Industrial Co., 180 Aia. 311, 60 S 896. 

[b] Former federal equity rule 
construed see Horn vy. Detroit Dry- 
Dock Co., 150 U. S: 610, 14 SCt 214, 
37° L. ed; 1199; Pearce vy. Rice, 142 
We SEQ2S 2 SC peleO ons lated, Oo 
Soderberg v. Armstrong, 116 Fed. 
709; Jones v. Hillis, 100 Fed. 355; 
Daniels v. Benedict, 97 Fed. 367, 38 
CCA 592; Earll v. Metropolitan St. R. 
Co., 87 Fed. 528; Elgin Wind Power, 
etc., Co. v, Nichols, 65° Ped? 215, 12 
CCA 578; Bean v. Clark, 30 Fed. 225, 
24 Blatchf. 264; Birdseye v. Heilner, 
27 Fed. 289; Cottle v. Krementz, 25 
Fed. 494. 

26. Ainger vy. White, 85 Vt. 446, 
82 A 666; Dietrich v. Hutchinson, 81 
Vt. 160, 69 A 661. 


27. Ala.—Shiff v. Andress, 147 
Ala. 690, 40 S 824. 
D. C.—Adriaans y, Lyon, 8 App. 


532. 

Tll:—Ferry v Moore, 18 Ill. A, 135. 

N. J.—Fennimore vy. Wagner (Ch.) 
64 A 698; Hunt vy. West Jersey Tract. 
Co., 62 N. ‘J. Haq. 225, 49 A 434. 
We Y.—Dows v. McMichael, 2 Paige 

R. I.—Barnes v. Roy, 27 R. I. 534, 
Ghia ete 

But see Battelle v. Youngstown 
Rolling Mill Co., 16 Lea (Tenn.) 355 
(after unsuccessful trial of plea to 
the jurisdiction defendant may an- 
swer to the merits). 

[a] Right to discovery.—Plaintiff 
may notwithstanding enforce discov- 
ery by an examination before a mas- 
ter. Dows v. McMichael, 2 Paige 
(N. Y.) 345. 

28. See statutory provisions and 
court rules; and Sheppard vy. Living- 
ston, 73 Fla. 644, 74 S 815; Sewell v. 
Tuthill, 112 Tenn, 271, 79 SW 376, 

[a] Former federal equity rule 
construed see Eagle Oil Co. v. 


Vacuum Oil Co., 162 Fed. 671, 89 CCA 
463 [aff 154 Fed. 867, and certiorari 
den 214 U. S. 515 mem, 29 SCt 1009 
mem, 83 L. ed. 1063 mem]; American 
Graphophone Co. v. Leeds, etc., Co., 
140 Fed. 281; Westervelt v. Library 
Bureau, 118 Fed. 124, 55 CCA 436. 
29. John D>.” Park si etcsa Con mae 
Bruen, 133 Fed. 807; Hmma Silver 
Min. Co, v. Emma Silver Min. Co., 
1 Fed. 39, 17 Blatehf. 389; Morgan 


vv. Morgan, 1 Atk, -£3, 26 Reprint 36. 


[a] Waiver of reference.—Where 
defendant pleads a decree of dismis- 
sion of a former cause, for the same 
matters, in bar of plaintiff's demand 
on his new bill, if plaintiff does not 
apply to the court for a reference 
but sets down the cause upon the 
new bill for hearing, it is a waiver 
of his right of reference, and the 
court will determine it. Morgan y. 
Morgan, 1 Atk. 53, 26 Reprint 36. 

30. U. S—Zimmerman v. So Relle, 
80. Fed. 417, 25 CCA 518° 

N. J.—McEwen vy. Broadhead, 11 N. 
J. Higy 129% 

N. Y.—Hart ‘v. Philips, 
293. 


Tenn.—Allen y. Allen, 3 Tenn. Ch. 
145 (under rule of court). 

Vt.—Dietrich v. Hutchinson, 81 Vt. 
160, 69 A 661; Battell v. Matot, 58 
Vitar2 OL) Oca LAT 9. 
mb LP genes Ek v. Williamson, 5 Wis. 

Eng. —Jones v. Segueira, 1 Phil. 82, 
19 EngCh 82, 41 Reprint 562. 

[a] Where former suit is not in 
same court the practice does not pre- 
vail. Zimmerman y. So Relle, 80 
Fed 417,25 CCA +518. 

[b] In Tennessee the mode of 
procedure upon this, as well as all 
other pleadings, is regulated by 
statute. See Montgomery y. Olwell, 
1 Tenn. Ch. 183 [dist Green vy. Neal, 
2 Heisk. 217 (in which the usual 
practice of referring such a plea was 
followed) ]. 

31. Harrisburg v. Harrisburg City 
Passe RCo, eae Dist Log. 

32. Hart v. Philips, 9 Paige (N. 
Yo) paar 

33. Hart v. Philips, 9 Paige (N. 
8G) REE 

34, Dietrich vy Hutchinson, 81 Vt. — 
160, 69 A 661; Battell v.. Matot, 58 
Vt. 271, 5 A 479; 1 Daniell Ch. Pr. 
(6th Am. ed) p 637, 

35. Wilkes v. Henry, 4 Edw. (N. 
(YL) 672; American Bible Soc. v. 
Hague, 4 Hdw. (N. Y.) 117; Battell 
v. Matot, 58 Vt. 271, 5 A 479. 

36. Wilkes v. Henry, 4 Edw. (N. 
Y.) 672. 


87. Wilkes vy. Henry, 4 Edw. (N. 
Wap Oar 


9 Paige 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 541-545] 


i. 
i 


pleas generally,?® in which case the truth of such 
plea is admitted.*® 

_{§ 542] 10. Abolition of Pleas.!° In some ju- 
risdictions, by statute or rule of court, pleas or cer- 
tain pleas have been abolished.‘ 

[§ 543] E. Answers—1. Nature and Functions 
—a. In General. An answer in equity has been 
defined as a denial, one by one, or an admission, as 
the case may be, of the different facts or elements 
set out as making up plaintiff’s case.42 An answer 
las, or may have, a double function to perform: 
First, to set up defendant’s defense; and second, to 
furnish the discovery to which a plaintiff in equity 
is entitled.*? In the first aspect it is a mere plead- 
ing;** in the second, it is an instrument of evidence 
in the nature of a deposition.*® As a pleading, it is 
the office of an_answer to controvert the facts set up 
in the bill, or some of them, or confess such facts 
and avoid them by the introduction of some new 
matter.*6 

[§ 544] b. Necessity of Answer. Unless de- 
fendant disclaims,‘* cr can and does protect him- 
self by demurrer #* or plea,#® he must answer either 


38. McEwen v. Broadhead, 11 N. J. 
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of defense in an equitable proceed- 
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the whole bill or that part not covered by demurrer 
or plea.°? A defendant who has interposed a de- 
murrer is not, however, obliged to answer so much 
of the bill as is covered by the demurrer, until the 
demurrer is decided;*1 but a defendant who has not 
demurred is not exeused from answering because the 
demurrer filed by his codefendants has not been! 
disposed of.5? Formerly an answer was required 
in every case;>* but now, while plaintiff may for 
the purposes of discovery, compel an answer,** a 
failure to answer may be treated like a default at 
law, the bill being taken as confessed,®> and an ap- 
propriate decree rendered.°® 

[§ 545] c. Setting Up All Defenses. A defend- 
ant who answers must set up every ground and cir- 
ceumstance on which he intends to rely as a defense,” 
either entire or partial,®’ and defenses not set up 
are deemed waived.°® A defendant cannot avail 
himself of any matter of defense not stated in his 
answer, even though it appears in the evidence.*° 
Defenses arising after the filing of the bill should 
also be interposed by answer.®! Plaintiff is entitled 
to be apprised of the nature of the defense relied 


Ropiequet v. Knebelkamp, 194 Ill. A. 


| Hq. 129; Battell v. Matot, 58 Vt. 271, 
5-A 479. : 

39. Rowley v. Williams, 5 Wis. 
-151.. And see supra § 532... 

40. Moticn to dismiss in lieu of 
see infra § 807. 

41. See statutory provisions and 
court rules. ; 

[a] 

| pleas are abolished, and every defense 
which might have been made by plea 
must be made by motion to dismiss 
or in the answer. Equity Rules 
(1912), rule 29. And see Union Sul- 
phur Co. v. Freeport Texas Co., 234 

| Hed. 191; Tilden v. Barber, 227 Fed. 

| 1010; W. S. Tyler Co. v. Ludlow-Say- 
lor Wire Co., 212 Fed. 156, 129 CCA 
12; Bogert v. Southern Pac, Co, 211 
Fed. 776; Teillard v. Green, 6 Porto 
Rico Fed. 379. 

[b] In Michigan, pleas in abate- 
ment and pleas to the jurisdiction 
have been abolished by statute and 
questions formerly raised thereby 
must be raised by motion to dismiss, 
or in the answer or notice attached 
to the plea. See Selznick Enterprises 
v. Harry I. Garson Productions, 202 
Mich. 106, 167 NW 1010; Horner v. 


Under the federal equity rules | 


ing, and may be put in to the whole 
bill or to such parts thereof as are 
not covered by plea or e-cireunn | 


268. 
52. Ropiequet v. Knebelkamp, 194 
Ill. A. 268. 
3 1 Daniell Ch. Pr. (6th Am. ed) 
p 712. . 


54. See infra § 567. 
55. See infra §§ 566, 937 et seq. 


Since it may embrace more circum- 
stances than a plea, it may be used 
with greater propriety where defend- 
ant is not anxious to prevent a dis- 


covery, clthough the plea might be 56. See infra § 937 et seq. 
a complete bar. But where, by in- 57. U. S.—Rejall v. Greenhood, 60 
troducing additional circumstances, | Fed. 784. 


he has an opportunity of exhibiting 


é 1 | Ark.—Byers y. Fowler, 12 Ark. 218, 
his case in a more favorable e 


54 AmD 271. 
Del.—Denash _  v. 


the answer is the best method of Security Trust, 


defense. 1 Barbour Ch. Pr. pp 130, | etc., Co.,,10 Del. Ch. 225, 89 A 597. 
131. Ill.— Rice v. Winchell, 285 Ill. 36, 
[c] An answer is preferable to a|120 NE 572; Darst _v. Murphy, 119 


Ill. 343, 9 NE 887; Harris v. Cornell, 
80 Ill. 54; Suinmers v. Hedenberg, 
198 Ill. A. 460 [aff 277 Ill. 368, 115 
NE 5635]; Gray v. Merchants’ Ins. Co., 
125 Ill, A. 370; Amberg v. Nachtway, 
92 Tll. A. 608. 

Iowa.—Seymour vy. Shea, 62 Iowa 
708, 16 NW 196. 


plea as a means of defense, because 
less precision is required in an an- 
swer than in a plea. McCabe v. 
Cooney, 2 Sandf. Ch. (N. Y.) 314, 
43. Miller v. Fraley, 21 Ark, 22; 
Martin v. D. B. Martin Co., (Del. 
Ch.) 102 A 873; Whitmer v. Whitmer, 
(Del.) 98 A 940; Smith v. St. Louis 


Mut. L. Ins. Co., 2 Tenn. Ch: 599; Mich.—Dale v. Turner, 34 Mich. 
Beech v. Haynes, 1 Tenn. Ch. 569. | 405; Van Dyke v. Davis, 2 Mich. 144. 
[a] The requirements of the lat- Miss.—Fox v. Coon, 64 Miss. 465, 


1 S 629; Bacon v. Ventress, 32 Miss. 


158. 
N. J.—Wright v. Wright, 51 N. J. 


ter object have given rise to peculiar 
rules relating to the sufficiency and 
effect of answers appropriate to that 


Knights of Columbus Bldg. Co., 197! purpose, but often applied without | Eq: 475, 26 A 166; Mead v. Coombs, 
Mich. 530, 164 NW 370, discrimination to the answer when |26 N. J. Eq. 173; Miller v. Miller, 

[c] In New Jersey pleas are abol-| considered as a defensive pleading. 25 N. J. Eq. 354; Moores v. Moores, 
ished, and every defense formerly | Alcania Co. vy. Avonmore Land, etc., 16 N. J. Eq. 275; Brantingham vy. 


presentable by plea must be made in 
the answer, and may, in the discretion 
of the court, be heard and disposed of 
before the hearing of the principal 
case. Chancery Acts (1915) §§ 51, 52. 

[d] In Pennsylvania, under the 
amended equity rules (Jan. 15, 1894), 
pleas can be no longer filed in pro- 
ceedings in equity, but all defenses 
must be made by answer or demur- 
rer. Cairns v. Ingram, 8 Pa. Super. 
514, 438 WklyNCas 210. See Moore v. 
Bush, 5 Pa. Dist. 141, 17 Pa. Co. 252. 

42. Insular Dock Co. v. P. J. Car- 
lin Constr. Co., 8 Porto Rico Fed. 


55, 58. 

{a] Other definitions.—(1) “A de- 
fence in writing, made by 4 defend- 
ant to the charges contained in a 
bill or information filed by the plain- 
tiff against him in a court of equity.” 
Bouvier L. D. (2) “The answer is 
nothing but a formal denial.” Stew- 
art v. Parnell, 8 Pa. Co. 604, 606. 

[b] Regular or ordinary mode of 
defense.—(1) The answer is the reg- 
ular mode of replying to a bill or 


SE 564. 
68. 


§ 453. 


Avonmore Land, 


Civ. Av 72, 81. 


tion in the cause.’ 


Co., 23 Pa. Dist. 990, 994 [quot Cyc]; 
Johnson v. Mundy, 
See Langdeil Eq. Pl. 


44. Alcania Co. v. Avonmore Land, | 562 
ete:, 'Co.j1.23¢ Pay Disty 990; 


Weidmann Silk Dyeing Co. v. 
East Jersey Water Co., 88 N. J. Eq. 
897, 102 A 858, 1056; Alcania Co. v. 
etc., 
Dist. 990; Fultz v. Melchar, 1 Tenn. 
See infra §§ 693-707. 
“An answer, the oath of the defend- 
ant to which has not been waived, is 
not only a pleading containing all of 
the defendant’s defenses to the merits 
of the bill, but it is also a deposi- 
tion, in so far as it is responsive to 
the averments and charges contained 
in the bill, and as such, has all the 
force and effect of any other deposi- 


Cook County, 245 Ill. 496, 92 NE 291; 


Brantingham, 12 N. J. Eq. 160. ) 

123) Wass 1305. 970 N. Y.—Hollister v. Stewart, 111 
p|N. Y. 644, 19 NE 782; Livingston v. 
Livingston, 4 Jchns. Ch, 287, 8 AmD 


N. C.—Bailey v. Wilson, 21 N. C. 
182. 

Pa.—Hurley v. Delaware, etce., 
Canal Co., 5 Pa. Dist. 257; Moore v. 
Bush, 17) Pa.€o. 3262; = Hanvey, ive 
Lance, 1 LuzLegObs 315. 

S. C.—Cummings v. Coleman, 28 S. 
Cc. Eg. 509, 62 AmD 402. 

Tenn.—Williams v. Bartlett, 4 Lea 
620. 

Vt.—Fife v. Cate, 85 Vt. 418, 82 
A 1741; White v. Amsden, 67 Vt. 1, 
30 A 972; Warren vy. Warren, 30 Vt. 
530, 

Va.—Rorer Iron Co. v. Trout, 83 Va. 
897, n2ieS Es Gs. 

Wis.—Weeks v. Milwaukee, 
R. Co., 78 Wis. 501, 47 NW 787. 


See supra 


Co., 23. Pa. 


etcs, 
Fultz v. Melchar, 


supra, [a] Matter in avoidance, to merit 
46. Dunne vy. Rock Island County, |/attention, must be set forth in the 
273 Tll. 58, 112 NE 342; Lavin v.|answer. Puget Sound Nat. Bank v. 


King County, 57 Fed. 433. 


ition setting uv an equitable cause | Stone v. Moore, 26 Ill. 165; Costello 58. Ford v. David, 14 N. Y. Super. 
ibe A The ‘plea and demurrer |v. Tasker, 227 Mass. 220, 116 NH | 569. / : 
were originally unknown in equity | 573. : 59. Gray v. Merchants’ Ins. Co., 
pleading, and did not come into gen- 47. See supra § 455. 125 Til, A. 370. % 
eral use until comparatively recent | 48. See supra §§ 456-504. 60. Millard v. Millard, 221 MIil. 
times. They were borrowed from the 49. See supra §§ 505-542. 86, 77 NE 595 [aff 123 Ill. A. 264]. 
common law. Langdell Eg. Pl. § 92. 50. See supra § 454. 61. Rucker v. Jackson, 180 Ala. 
(2) The answer is the ordinary mode 51. Ballance v. Loomiss, 22 Ill. 82; (109, 60 S 139, AnnCas1915C 1058; Fer- 
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on.°? If defendant sets up facts to establish a par- 
ticular line of defense which he represents to be the 
consequence of these facts, he will not be permitted 
to use them for the purpose of establishing a differ- 
ent defense from that to which, by his answer, he 
has drawn the plaintiff’s attention.** It is said that 
in equity it is permissible to set out matters of law 
as well as matters of fact constituting a defense,®* 
and defendant may in general set up want of equity 
or other meritorious defense by answer instead of 
If, however, facts appear on the face 
of the bill sufficient to defeat it, such facts need 
not be averred by way of defense.°° Defendant may 
likewise in most cases assert by answer defenses 
which might have been interposed by plea.®* 
are the defenses of the statute of frauds,®® the stat- 
ute of limitations,®°® a former adjudication,’? pur- 
chase for valuable consideration without notice," 
usury,” a defect of parties,’* and an account stated 
to a bill for an accounting generally." 
otherwise expressly provided,’® new matter constitut- 
ing a counter demand cannot in general be inserted 


demurrer.®* 


guson v. Collins, 8 Ark. 241; Raelble 
v. Goekbel, (N. J. Ch.) 6 A 21; Worm- 
ser v. Metropelitan St. R. Co., 184 
N: Y. 83, 176 NE 10386; 112° AmSR 
596, 6 AnnCas 123 [aff 98 App. Div. 
29, 90 NYS 714]; Wormser vy. Metro- 
politan /St.. R.7Co.; 98 App. Div. 29; 
90 NYS 714; Lyon v. Brooks, 2 Edw. 
CN YS) 1.05 

[a] No matter how late the de- 
fense arises, leave should be obtained 
to set it up by answer. A. defense 
to the merits should not be heard 
on motion and affidavits, Ferguson 
v. Collins, 8 Ark. 241; Holden vy. Gil- 
bert, 7 Paige (N. Y.) 208. 

62. 2 Daniell Ch. Pr. p 240. 

63. Bannister v. Miller, 54 N. J. 
Eq. 121, 32 A 1066; Bennett v. Neale, 
Wightw. 324, 145 Reprint 1275. 

64. Farmers’ L. & T. Co. v. North- 
erm eae. RY Cowie Wed wl 5c) @ox. vs 
Bennett, 123 Md. 356, 91'A 141; Brow- 
er vy. Levan, 7 Pa. Dist. 702, 21 Pa. 
Co. 311. 

[a] Jurisdiction—An answer to a 
bill in eouity may contain all mat- 
ters or defenses in law to the merits 
of the bill, not being matters of 
abatement, to the character of the 
parties, or to the form. The question 
of jurisdiction may be set up in the 
answer and is good pleading in equi- 
ty. Brower v. Levan, 7 Pa. Dist. 
WO2 ol ea Ooo uh. 

65. Ark.—Meux vy. Anthony, 11 

73) TASS, 


Ark. 411, 52 AmD 274, 
Tll.—Biack y. Miller, 
50 NE 1009; Harley v. Chicago Sani- 
tary Dist. .o4 (Lema cots 
Md.—Hughes v. Jones, 2 Md. Ch. 
178. 
Mass.—Saltman v. Nesson, 201 
Mass, 534, 88 NE 3. 
Mich.—Highstone_ v. 93 
Mich. 52, 52 NW 1015. 


Franks, 


SG wniller “vy. Purse; 8 3Sy 1C. 
Eq. 187. 
66. Kerr v. Moon, 9 Wheat. (U. S.) 


565, 6 L. ed. 161; Fowler v. Lewis, 
8 A. K. Marsh. (Ky.) 443; Child v. 
Brace, 4 Paige (N. Y.) 309; Young v. 
McClung, 9 Gratt. (50 Va.) 336. 

67. Fla—Hollingsworth v. Hand- 
cock, 7 Ela. 338: 

Tll.— Pierce v. McClellan, 93 Ill. 
245; Stone v. Moore, 26 Ill. 165. 


Iowa.—Childs  v. Griswold, 15 
Iowa 438. 

Pa.—Perry v. Kinley, 1 Phila. 
505. 


Tenn.—Mulloy v. Paul, 2 Tenn. Ch. 
155. 

Va.—Donnell v. King, 7 Leigh (34 
Va.) 393. 

68. Switzer v. Skiles, 8 Ill. 529, 
44 AmD 723; Cozine v. Graham, 2 
Paige (N. Y.) 177; Barnes v. Teague, 
54 N. C. 277, 62 AmD 200; Cranston 
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sistency.®? 


Such 


[§ 546] 2. 


Unless it is 


hide Sheela Gy 1k als Sauls See also 
Frauds, Statute of [20 Cyc 311]. 


69. Miller v. McIntyre, 6 Pet. (U. 
S.) 66, 8 L. ed. 320; Highstone v. 
Franks, 93 Mich. 52, 52 NW _ 1015; 


Ruckman y. Decker, 23 N. J. Eq. 283 
[rev on other grounds 28 N. J. Ea. 
614]; Prince v, Heylin, 1 Atk. 493, 26 
Reprint 312. See also Limitation of 
Actions [25 Cye 1401]. 

70 U. S.—U. 8S. Bank y. Beverly, 
IMHow. sai ws edhe wah 

Ill.—Evans v. Woodsworth, 213 Ill. 
404, 72 NE 1082. 

Ky.—Galloway v. Hamilton, 1 Dana 
ree Cates v. Loftus, 4 T,. B. Mon. 

3. 

Tenn.—Jourolmon vy, Massengill, 86 
Tenn. 81, 5 SW 719; Turley v. Tur- 
ley, 85 Tenn. 251, 1 SW 891; Arnold 
Ve Kyleiss) Baxv, 1319. 

Eng.—Pearse v. Dobinson, L. R. 
1 Ha: 241. 

See also Judgments [23 Cyc 1523]. 

71. U.S.—Boone vy. Chiles, 10 Pet. 
177, 9 L. ed. 388; Secombe v, Camp- 


bell, 2 Fed. 357, 18 Blatchf. 108. 
Del.—Dick v. Doughten, 1 Del. 

Ch, 320. i 

i ae v. Beatty, 32 Miss. 

aa C.—Gahee v. Sneed, 21 N. CG 


Ss. C—Cummings y. Coleman, 28 
S. C. Eq. 509, 62 AmD 402. 

Tenn.—Rhea v. Allison, 3 Head 
176; Cardwell v. Cheatham, 2 Head 
14; Craig v. Leiper, 2 Yerg. 193, 24 
AmD 479. 

Va.—Donnell y. King, 7 Leigh (34 
Va.) 393. 

See also Vendcr and Purchaser [389 
Cye 1778]. 

72. Dyer’ v. Lincoln, 11 Vt. 300. 
See also Usury [389 Cyc 1039]. 

73. Allen v. Woodruff, 96 Ill. 11; 
Prentice v. Kimball, 19 Ill, 320. See 
also supra § 317. 

74. Bullock v. Boyd, 2 Edw. (N. 
Y.) 298. And see Accounts and Ac- 
counting § 175. ; 

75, See infra § 601. 

76. Morgan v. Tipton, 17 F. Cas. 
No. 9,809, 83 McLean 339; Kittrell v. 
Germanvi.eins: Con tl) Menn. CivacA. 
253; Price y. Price, 68 W. Va. 389, 
69 SE 892. 

77. Whittemore v. Patten, 84 Fed. 
; Kittrell v. German F. Ins. Co., 1 
Raeay: Civ. A. 253. "And ‘see ‘infra 

78. Whittemore y. Patten, 84 Fed. 

51; Lautz v. Gordon, 28 Fed. 264. 


79. See cases infra this note. 
[a] Rule applied.—(1) As where 
plaintiff claims a right derived 


through fraud practiced on defend- 
ant, Fitzpatrick v. Beatty, 6 Ill. 454; 
Rau v. Von Zedlitz, 132 Mass, 164. (2) 


a 


[§§ 545-546 


in an answer,’® but should be set up in a eross bill;7 
and matters constituting a purely legal demand are 
not proper in an answer to a bill.*® 
ever, facts which might be made the ground of suit 
against plaintiff constitute also an equitable defense 
against plaintiff’s demand, they may be pleaded de- 
fensively in the answer."® 
stricted to a single defense, but may present in his 
answer all the defenses which he may have,®° pro- 
vided they are not open to the objection of incon- 


Where, how- 


Defendant is not re- 


Under the federal equity rules defendant must 
set out in short and simple terms his defense to each 
claim asserted by the bill, omitting any mere state- 
ment of evidence.*? 

Form of Answer—a. 
An answer should be so entitled as-to show whose 
answer it is and what bill it answers.®* 
the title was regarded with great strictness and the 
answer taken from the files for irregularity there- 
in,§* and this is still the proper procedure ®° when 
the title is substantially defective.*® Following the 


In General. 


Formerly 


In a suit for reconveyance of land 
transferred as security, a subsequent 
parol agreement for absolute pur- 
chase may be pleaded as a defense. 
Frede v. Pflugradt, 85 Wis. 119, 55 
NW 159. . 

80. Mound City Co. v. Castleman, 
171 Fed. 520; Holton v. Guinn, 65 
Fed. 450; Graham v. Mason, 10 F. 
Cas. No. 5,671, 4 Cliff. 88; Sharp v. 
Carlile, 5 Dana (Ky.) 487; Hopper 
v. Hopper, 11 Paige (N. Y.) 46. 

[a] Separate statement.—They 
should, however, be separately stated. 
Graham v. Mascon, 10 F. Cas. No. 
5,671, 4 Cliff. 88. But see Wiebke v. 
De Wyngaert, 88 N. J. Eq. 41, 101 A 
410 (an answer should not be divided 
into separate defenses like separate 
pleas at law). 

81. See infra § 561. 

82. Iquity Rules (1912), rule 30. 
And see Shera v. Merchants L. Ins. 
Co., 237 Fed. 484; Pittsburg Water 
Heater Co. v. Beler Water Heater 
Co., 222. Hed: > 950s) ‘Coulston /yav ee 
Franke Steel Range Co., 221 Fed. 
669; Boyd v. New York, etc., R. Co., 
220 Fed. 174 (defendant is required 
to show all his propositions, whether 
of law or fact, at once in the an- 
Swer). 

83. Kinney vy. Harvey, 2 Leigh (28 
Va.) 70,21 AmD' 59%; {Daniell Chm 
i te Am. ed) p 732; Story Eq. Pi. 


[a] Where one is sued as executrix 
and devisee, and in the title to the 
answer appears to answer as execu- 
trix alone, but in the body answers 
as devisee she is before the court 
as devisee. Kinney v. Harvey, 2 
Leigh (29 Va.) 70, 21 AmD 597. 

[b] Form of caption.—See 2 Dan- 
jel] Ch. Pr. (5th /Am.ed)) p- 7323.3 
Daniell Ch. Pr.-$§ 2112, 2148. 

84 Fry v. Mantell, 4 Beav. 485, 49 
Reprint 427; Harris v. James, 3 Bro. 
Ch. 399, 29 Reprint 608; Pieters. vy. 
Thompson, Coop. 294, 10 EngCh 294, 
35 Reprint 563; Thatcher v. Lambert, 
5 Hare 228, 26 EngCh 228, 67 Re- 


‘print 897; Cooke v. Westall, 1 Madd. 


265, 56 Reprint 98; Cope v. Parry, 1 
Madd. 83, 56 Reprint 32; Upton v. 
Sowton, 12 Sim. 45, 35 HEngCh 40, 


59 Reprint 1047; Griffiths v. Wood, 11° 


Ves. Jr. 62, 32° Reprint 1011. 

[a] Notice of motion to take an- 
swer from files for defective caption 
should describe it not as an answer, 
but as “a paper-writing, purporting 
to be an answer.” Griffiths v. Wood, 
11 Ves. Jr. 62, 64, 32 Reprint 1011. 

85. Osgood v. Aloe Instrument Co., 
eeeee 291 (an exception will not 
ie). 

86. Fulton County v. Mississippi, 
ete., RR. (Co, (21. T1338" (title not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 
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title there is inserted a formal reservation of the 
benefit and advantage of exception to the errors and 
insufficiencies of the bill.8?7 The efficacy of such res- 
ervation has been doubted,’* and its use has been 
forbidden in some jurisdictions.8® Then comes the 
response to the various statements, charges, and in- 
terrogatories of the bill, together with such new 
matter as defendant may desire to show for his de- 
fense or protection.°° The answer closes with an- 
other formal part, generally denying combination,®* 
generally traversing any part of the bill which may 
not have been answered,*? offering to verify, much 
as In a common-law plea of new matter, and pray- 
ing for a dismissal with costs.2* The general tray- 
erse has, however, been said to be impertinent and 
unnecessary,** and in some jurisdictions the use of 
a general clause denying combination has been for- 
bidden.®> Matters relating to ‘signing and verifying 
answers are discussed elsewhere.®® 

[§ 547] b. Exhibits. Defendant should exhibit, 
as in the case of a bill,9? an instrument referred to 
as containing details to which plaintiff is entitled,®® 
or facts material to his defense.®® The attaching 
to an answer of what is alleged to be a copy of an 
instrument, upon which defendant bases certain 
claims, operates only to amplify the pleading; and 
the instrument is not thereby proved and made evi- 
dence in the case.t_ Where defendant, in his answer, 
merely states the substance of an instrument in his 
possession, without annexing a copy thereof to his 
answer, and craves leave to refer to the same when 
produced, he makes it a part of his answer so far 
as to entitle plaintiff to an order for the production 
of the instrument ;? but 1f no such order is obtained, 
and the instrument itself is not produced upon the 


showing what bill is purported to be 191. 


EQUITY 


But see Earnhart v. Robertson, 


[21C.J.] 473 
hearing, only the substance thereof, as it is stated 
in the answer, is considered before the court as 2 
part of the pleadings in the suit.2 Where a writing 
is exhibited, it is unnecessary to state its purport, 
as the writing is itself the evidence thereof.4 Un- 
necessary matter should not be exhibited.® A ffida- 
vits annexed to an answer need not be taken on no- 
tice nor need copies be served on -plaintiff.® 

[§ 548] 38. Filing and Serving Answer. The 
answer, having been prepared, signed, and verified, 
should then be filed with the clerk of the court,’ 
within the time limited for answering. An answer, 
complete in every respect, cannot be treated as an 
answer until it has been filed.® Notice of filing and 
service of answers is regulated by the local prac- 
tice.1° After the answer has been filed, it has been 
sometimes required that a copy thereof, properly 
indorsed, should be served on plaintiff’s attorney.1* 
The service of an answer is not perfect until the 
original is actually delivered to the proper officer 
to be filed, and where it is served upon the adverse 
party or his attorney, without having been filed, such 
service is irregular.!” 

[§ 549] 4. Right and Time to Answer. One 
who is not a party to the suit cannot answer the 
bill.t® After defendant has answered, it is generally 
irregular to answer anew without leave.14 Defend- 
ant may in general answer after the overruling of 
a demurrer,!® and after a decree has been set aside 
for fraud.1® Leave to answer will be denied for 
laches,” or where circumstances show a waiver of 
the right.1§ 

The time within which defendant may answer of 
right depends upon statutes and court rules;!° and 
after the regular time for filing an answer has ex- 


the court should respect it and direct 


| answered). 

87. Mitford Eq. Pl. p 249; 
Eq. Pl. (10th ed) § 870. 

[a] Form of reservation see Bar- 
ton Suit Eq. p 115. 

88. Barton Suit Eq. p 115 note; 
Story Eq. Pl. (10th ed) § 870. 

89. See statutory provisions and 
court rules; and Plum v. Smith, 56 
N. J. Eq. 468, 39 A 1070; Fairchild v. 
Fairchild, 43 N. J. Eq. 473, 11 A 426. 

90. Cooper Eq. Pl. p 323; 2 Daniell 
©h. Pr. 268; Mitford Eq. Pl. p 249; 
Story Eq. Pl. (10th ed) § 870. 

[a]. Form.—(1) There is no re- 
quired or established form for this, 
the substantial part of the answer, 
but orderly pleading demands that de- 
fendant should first respond to the 
bill and then set up his defenses 
({Langdell Eq. Pl. p 68), (2) and 
that he’ should distinctly and sep- 
arately state such defenses (Graham 


Story 


y. Mason, 10 F. Cas. No. 5,671, 4 
Cliff. 88). 
91. 1 Barbour Ch. Pr. p 383; Coo- 


per Eq. Pl. p 323; Mitford Eq. Pl. (by 
Jeremy) p 313; Story Eq. Pl. (10th 
ed 870. 

oa Anonymous, 2 P. Wms. 87, 24 
Reprint 652 (Tris general travcrse 
seems to have come down to us from 
ancient times when defendant used 
only to set forth in the 
ariswer  witlhcut every 
clause in the bill). 
Barton Suit Eq. p 119. 
94. Mitford Eq. Pl. (by Jeremy) 
- Story Eq. Pl. (10th ed) § 870. 
. See statutory provisions and 
rules; and Fairchild v. Fair- 
43 N. J. Eq. 478, 11 A 426. 
See supra §§ 375, 376, 382, 383. 
97. See supra § 424. 

98. Keighler v. Savage Mfg. Co., 
12 Md. 383, 71 AmD 600. 

99. U.S. Bank y. Beverly, 1 How 
(U. S.) 134. 


his case 
answering 


11 WItedi 45.7 Wagen- 
hurst v. Wineland, 22 App. (D. C.) 
356; Demere v. Scranton, 8 Ga. 43; 
New v. Bame, 3 Sandf. Ch. (N. Y.) 


10 Ind., 8 (defendant may answer an 
interrogatory dernanding whether he 
has a receipt for money paid with- 
out making the receipt an exhibit). 

[a] Copy of record.—A_ verified 
copy of the record and final decree 
in a former suit should be exhibited 
as a part of the answer and in sup- 
port thereof, when the defense is 
the dismissal of a former suit be- 
tween the same parties, seeking the 
same relief. U. S. Bank v. Beverly, 
Le Hows :(U.S)): 13457 tin Ee eas Tbs 
Wagenhurst v. Wineland, 22 App. (D. 
C.) 356. 

1. Shepard v. Shepard, 36 Mich. 173. 

2. Roosevelt v. Ellithorp, 10 Paige 
(N. Y.) 415. 

3. Roosevelt v. Ellithorp, 10 
Paige (N. Y.) 415. 

4. Davis v. Davis, 17 N. H. 560. 

5. Mohler v. Ephrata Water Co., 
6m Pas Co* 493: 

6 Stotesbury v. Vail, 13 N. J. 
Eq. 390; Gariss v. Gariss, 13 N. J. 
Eq. 320. : 

7. 1 Street Fed. Eq. Pr. § 710. 

[a] At rules or in court.—(1) An- 
swers and other pleadings, except in 
cases of injunction, can only be filed 
at rules or in court. Ceredo First 
Nat. Bank v. Huntington Distilling 
Go:, 41 W. Va. 530, 28 SH 792, 56 
AmSR &78; Zell Guano Co. v. Heath- 
erly, 38 W. Va. 409, 18 SE 611. (2) 
An answer cannot be filed before a 
commissioner, Ceredo First Nat. Bank 
v. Huntington Distilling Co., supra. 

8. See infra § 549. 

9. Lindsey v. Stevens, 5 Dana 
(Ky.) 104; White v. Lewis, 2 A, K. 
Marsh. (Ky.) 123; Giles v. Eaton, 54 
Me. 186. 

[a] Leaving with clerk.—(1) An 
answer lodged with the -clerk, but 
neither noted on the record nor filed 
among the papers, should not be 
considered by the court. White v. 
Lewis, 2 A. K. Marsh. (Ky.) 123. 
(2) But if found among the papers, 
although not noticed on the record, 


its appearance to be entered, nunc 
pro tunc. Boyd v. Wyly, 18 Fed. 355 
pafi 124° Us S= 98,18" SCt 364, shu: 
ed. 369]; White v. Lewis, supra. (3) 
Where the attorney for defendant 
took the answer to the office of the 
clerk before the rule day, and left 
it with the clerk to be filed on rule 
day, he constituted such clerk the 
agent of himself and of his client, 
and the failure of the clerk to file 
the answer, in the absence of un- 
avoidable casualty, must be consid- 
ered as failure of the litigant. Kohl- 
man vy. Moore, 175 Ky. 710, 194 SW 
933. 

{b] If defendant dies before filing 
the answer, it cannot be filed as an 
answer by his counsel. Giles v. 
Baton, 54 Me. 186. 

10. See statutes and court rules. 

11. Quincy v. Foot, 1 Barb. Ch. 
(N. Y.) 496; Hoxie v. Scott, Clarke 
CN. Y.) 457; 1 Barbour Ch. Pr. (2d ed) 


p 146. 

12. Wilder v.. Lyman, 2 Mich. N. 
P. 184. 

13. Palmer v. Yarborough, 36 N. 
@) 310; (Gall -v. ‘Gall, 50 “Wa Va, 523; 
40 SE 380. 

Intervention see supra §§ 337-349. 

Who deemed parties see supra § 310. 

14. American L. Ins., ete., Co. v. 
Bayard, 3 Barb. Ch. (N, Y.) 610; Red- 
ford v. Fowlkes, 85 Va. 820, 8 SE 817. 

{a] Where an irregular and un- 
sworn answer is filed by counsel in 
defendant’s absence, defendant may, 
within the time allowed to answer, 
file a proper one, Radford v. Fowlkes, 
85 Va. 820, 8 SE 817. 


15. See supra § 499. 

16. Mayersback v. Fauntleroy, 3 
J. J. Marsh. (Ky.) 535. 4 

17... Fulton,..Bank v. Beach, 6 
Wend. (N. Y.) 86; Boyd v. Vander- 


kemp, l-Barb. Ch. CN. UY.)° 273: 

18. Mitchell v. McKinny, 6 Heisk. 
(Tenn.) 83 

19. -See statutory provisions and 
court rules; and: 


474 ° [21 C. 32] 


pired it cannot be filed without special leave of 
It is, however, with- 
in the discretion of the court to permit an answer to 
be filed after expiration of the period regularly lim- 
ited,?! and the character of the defenses which may 
be interposed may be restricted as a condition of 
The time to answer is extended dur- 
ing an abatement of a suit,?* and during a stay of 
Where one of several defendants files 
an answer purporting to be in behalf of all, and the 
answer is filed in time as to himself but not as to 
the others, the answer will be permitted to stand 
as his answer, but will be stricken out as to the 
If plaintiff goes to hearing, notwithstand- 
ing the fact that the answer was not filed in time, 
and a decree is rendered in the cause, he must be 
deemed to have waived the objection that the answer 


court, for good cause shown.”? 


granting leave.?? 


proceedings.?*. 


others.?® 


was not filed in time.?® 


Party defendant added. When a necessary party 
defendant is added to a bill, it is an original bill 


Ala.—Hurter vy. Robbins, 21 Ala. 


585; Davenport v. Bartlett, 9 Ala. 
179. 

Fla.—Powers v. Scales, 61 Fla. 717, 
Dowie voos 


Ga.—Jordan v. Faircloth, 27 Ga. 
372; Green v. McLaren, 7 Ga. 107. 

Tl,—Dunn v. Keegin, Cor BU See 
Cashen vy. Cashen, 171 Ill. A. 101; 
Jenkins, ete., Co. v. Wells, 123 Ii. 
A. 280 [aff 220 Ill. 452, 77 NE 236]. 

Ky.—Kohlman v. Moore, 175 Ky. 
710, 194 SW 933; Bleight v. Mcllvoy, 
4 T. B. Mon. 142’; Alexander v. Quig- 
ley, 1 Ky. Op. 230, 

Miss.—Jones v. 66 Miss. 
995.5 S, 517. 

N. J.—Tipton v. Randall, 87 N. J. 
Eq. 387, 101 A _ 204; Feuchtwanger 
v. McCool, iO ta Ni): Ea. 151. 

N. Y.—Mulholand v. Van Fine, 8 
Cow. 132; Hoxie v. Scott, Clarke 457. 

N. C—Marsh v. Grist, 62 N. C. 
349. 

Pa.—Ingersoll vy. Notman, 1 Phila. 
291. 

Tenn.—White v. Cahal, 11 Humphr. 
253; Scales v. Nichols, 3 Hayw. 229. 

[a] Before final ‘decree.—It is 
sometimes provided (1) that an an- 
swer may be filed at any time before 
final decree. See Alexander v. Quig- 
ley, 2 Duv. (Ky.) 399; Bailey v. Jones, 
107 Md. 405, 68 A 881: Johnson v. 
Mundy, 123 Va. KONO ‘SE 564; Col- 
lier v. Seward, 113 Va. 228, 74 SE 
155; Sharitz v. Moyers, 99 Va. 519, 
39 SE 166; Redford v. Fowlkes, 85 
Va. 820, 8 SE 817; Welsh v. Solen- 
berger, 85 Va. 441, 8 SE 91; Preston 
v. Heiskell, 32 Gratt. CT3) Via 148) 
Bean v. Simmons, 9 Gratt. (50 Va.) 
389; Bowles v. Woodson, 6 Gratt. 
(47 Va.) 78; Stoddard v. Jarrett, 76 
W. Va. 203, 85 SE 251; Wright Vv. 
Pittman, 73 W. Va. 81, 79 SE 1091; 
McDonala Vv. McDonald Planing Mill 
Go!, 73) W.Va. 78, 79 SH 1081; Ash 
Vv. Lynch, [2 oW. Va. 238, 78 SE 365; 
Tracewell v. Boggs, 14 WwW. Va. 254; 
Crim v. Davisson, 6 W. Va. 465. (2) 
The hearing of the cause is not, how- 
ever, to be delayed thereby, unless 
for good cause shown, Augir_ v. 
Warder, 68 W. Va. 752, 70 SH 719; 
Kimble v. Wotring, 48 W. Va. 412, 
37 SE 606; Keck v. Allender, 37 W. 
Va. 201, 16 SE 520; Wyatt v. Thomp- 
son, 10 W. Va. 645. (3) An answer 
may be filed at any time before a 
decree has been actually entered in 
the order book, although it has been 
pronounced, signed, and directed to be 
entered. Buford v. North Roanoke 
Land, etc., Co., 90 Va. 418, 18 SE 914; 
Bean v. Simmons, 9 Gratt. (50 Va.) 
389; Ash v. Lynch, 72 W. Va. 238, 
78 SE 365. (4) Such a _ provision 
does not prevent the court from let- 
ting in defendant to answer for cause, 
after final decree, Oliver v. Palmer, 
11 Gill,& J. (Md.) 137. 


Hervey, 


EQUITY 


{b] Under the federal equity rules 
(1) defendant is required to file his 
answer on or before the twentieth 
day after service, excluding the day 
thereof. Equity Rules (1912), rule 
12. (2) As to former equity rule 
see McGregor vy. Vermont L. M1 hs 
Co., 104 Fed. 709, 44 CCA 146; Wilson 


Vv. ‘Winchester, ete OR Con Saeed: 
15. [aff 99 Fed, 642, 41 CCA 215]; 
Heyman v. Uhlman, 34 Fed. 688: 


Perkins v. Hendryx, 31 Fed. 522; Hal- 
derman v. Halderman, 11 F. Cas. No. 
5,908, Hempst. 407; Hayman v. Keal- 
ly, 11 F. Cas. No. 6,265, 3 Cranch. C. 
C. 325; Mason v. Jones, 16 F. Cas. No. 
9,239, 1 Hayw. & H. 3238; Oliver v. 
Decatur, 18 F. Cas. No. 10,494, 4 
Cranch C, C. 458; Pendleton y. Evans, 
19 F. Cas. No. 10,920, 4 Wash. C.C. 336. 

{c] Legal holiday.—Where the 

last day for filing is a legal holiday, 
the answer may be filed on the next 
day on which the clerk's office is 
open. Feuchtwanger y. McCool, 29 
N.. J. Bq.s 151. 
_ [d] Filing before time.—Plaintiff 
is not bound to take notice of an 
answer dled prior to the time pre- 
scribed by rule of court. Cashen vy. 
Cashen, 171 Ill. A. 101. 

20. .Central Trust Co. v. Texas, 
ete., R. Co., 23 Fed. 846; Emery v. 
Downing, IRIN; SA! Eq. 59; McDonald 
vy MeDonald Planing Mill’ Co.,) 73: W. 
Va, 78, 79 SE 1081. 


21. U. S.—McGregor vy. Vermont 
ante T.'Co., 104 Bed. 709, 44 CCA 
o4Atk—Mayes v. Hendry, 33 Ark. 


Ga.—Thornton v. Hightower, 17 Ga. 
1; Harwell v. Armstrong, 11 Ga. 328. 
Pe ees > v. Brittenham, 88 Ill. 

Ky.—Smith v. Walton, 4 Bibb 283; 
Alexander v. Quigley, 1 Ky. Op. 230. 

N. Y.—Atlantie Ins. Co. v. Lemar, 
10 Paige 505; Hunt v.- Wallis, 6 Paige 
371; Wooster v. Woodhull, 1 Johns. 
Ch: 539: 

BSE C.—Sheppard v. Collins, 2 N. C. 

[a] Right to answer and demur,— 
Under an order extending “time to 
answer” defendant may answer deny- 
ing combination and demur to the 
rest of the bill. Littlejohn v. Bur- 
tons ’s IN. Celt 


22. Central Trust Co. v. Texas, 
etc., R. Co., 23 Fed. 846; Powers y. 
Seales, 61 Fla. 717, 55 S 799: Van- 


derveer vy. Holcomb, 22 N. J. Eq. 555; 
Campion v. Kille, 15 ING J. Es 476: 
Remer v. Shaw, 8 N. J. Eq. 855; 
ny Waa v. Hoyt, 11 HowPr (N. Y.) 

[a] 
not be set up. 
ING Je Dg. #2535 
ING oe DOs 43," 
of limitations. 


Tilustrations.—(1) Usury may 
Marsh y. Lasher, 13 
Collard vy. Smith, alsy 
(2) Nor the statute 
Wilson y. Turber- 


[§§ 549-550 


as to him, and he is entitled to all the time to answer 
allowed to the original defendant;?7 but where no 
decree is prayed against a new ‘party to a bill, 
brought in by amendment, it is not requisite to ex- 
tend to such party the time allowed to an original 
defendant for the purpose of filing an answer.?® 

After bill amended. When a bill is amended in 
a material matter, defendant is entitled to answer 
the amended bill,?® and to time for that purpose,®° 
which, unless fixed by agreement or special rule, 
should be the same length of time allowed for an- 
swering the original bill.*? 

[§ 550] 5. Answer by Several Defendants.** As 
a general rule, plaintiff is entitled to an answer 
from every defendant ;** but several defendants may 
join in the same answer, and should generally do 
so where their interests are the same.** 
may answer sufficiently by referring to and adopting 
his codefendant’s answer.*® 
of interest, an answer by one defendant inures to 


Defendant 


Where there is unity 


ville, 30 F. Cas. No. 17,844, 2 Cranch 
Cc 27; Hawes v. Hoyt, 11 HowPr 
CN. Y.) 454. 

23. Upshaw v. Hargrove, 14 Miss. 
286. 

24, Southern Nat. Bank v. Dar- 
ling, 49 N. J. Eq. 398, 23 A 475. 

25. Young v. Clarksville Mfg. Co., 
ZENS gi 67. 

26. FPerkins v. Hendryx, 31 Fed. 
522; Yeizer v. Burke, 11 Miss, 439. 

27. Hoxey v. Carey, 12 Ga. 534. 


28. McDougald v. Dougherty, 14 
Ga. 674. 
29. U. S.—Nelson v. Eaton, 66 


Wed) 37 413, CCA. 623; 

Md.—lIglehart vy. Lee, 4 Md. Ch. 514. 

Miss.—Davis v. Davis, 62 Miss. 818. 
Pe cura a v. Davis, 3 Tenny Ch. 

Eng.—Bancroft v. Wardour, 2 Bro, 
Ch. 66, 29 Reprint -38; Bosanquet v. 
Marsham, 4 Sim. 573, 6 EngCh 5738, 58 
Reprint 214; 

30. Nelson vy. Haton, 66 Fed. 376, 
13 CCA 523; Rohrer v. Hoberg, 182 
Ill. A. 172. But see Carter v. Mec- 
Dougald, 7 Ga. 93 (where a bill is 
amended by plaintiff at the first term, 
and served within two months there- 
after, defendant cannot excuse him- 
self from complying with the usual 
rule, on the ground of this amend- 
ment). 

31. Nelson v. Eaton, 66 Fed, 376, 
13°CCA. 523. 

32. Answer by: 

Husband and wife see Husband and 

Wife [21 Cyc 1562]. 
eee see Partnership [30 Cyc 
Personal representatives see Execu- 

tors and Administrators [18 Cyc 

1019]. 

33. Pittsburgh Sheet Mfg. Co. v. 
West Penn Steel Sheet Co., 13 Pa. 
Dist. 464; Ferrell v. Camden, 57 W. 
Va. 401, 50 SE 733; 2° Daniell Ch: 
Priip.2os. 

34. Davis v. Davidson, 7 F. Cas. 
No. 3,631, 4 McLean 136; Dunlap v. 
Mecllvoy, 3 Litt. (Ky.) 269; Pentz v. 
Hawley, 2 Barb. Ch. (N. Y.)~552; Van 
Sandau v. Moore, 1 Russ. 441, 46 Eng 
Ch 391, 38 Reprint 171. See also Head 
v. Lightfoot, 61 Fla. 608, 54 S 898 
(where an answer on file, signed by 
only one defendant, states a defense, 
other defendants should be allowed te 
sign it). 

{a] When their interests are not 
distinct parties cannot answer sev- 


erally. Dunlap y. MclIlvoy, 3: Litt. 
(Ky) 269. 
[b] The penalty for answering 


separately in such case without good 
cause is an imposition of costs; but 
the propriety of separate answers 
will: not be determined before the 
hearing. Van Sandau y. Moore, 1 
Russ. 441, 46 EngCh 391, 38 Reprint 17. 


35. Warfield v. Banks, 11 Gill & J, © 


eel 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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{§§ 550-551] 


‘the benefit of all.2¢ This is also true where, under 
‘a statute, plaintiffs are required to substantiate their 
(own title fo land which is the subject matter of the 
‘suit.’ Where a joint defendant, by a denial in his 
‘amswer responsive to the bill, removes the matter 
‘of equity set up against him and the other defend- 
-ants, who do not answer, there can be no decree 
against the defendants so failing to answer.’8 The 
answer of one defendant can never implicate the in- 
terest of his codefendant, especially when the person 
so answering is not interested in the matter in con- 


troversy.°° 


[§ 551] 6. Sufficiency of Answer—a. Full An- 


(Md.) 98; Binney’s Case, 2 Bland 
(Md.) 99; Fryer v. Fryer, 9 S. C. Ea. 
.$5. But see Carr v. Weld, 18 N. J. 
_Eq. 41 (an answer merely alleging 
that the facts stated in a paper 
purporting to be an answer of code- 
fendant “are substantially correct as 
far as these defendants are con- 
‘cerned,’ is defective both in form 
.and substance). 

36. Lowe v. Walker, 77 Ark. 103, 
91 SW 22; Fletcher v. Lonoke Bank, 
aaeeArKe Sls= 69v SW. 5803 “Driver: vy. 
White, (Tenn. Ch.) 51 SW 994; Find- 
ley v. Cunningham, 53 W. Va. 1, 44 
SE 472. 

[a] Rule applied.—The answer of 
one coparcener to a bill to set up 
a demand against the estate of the 
father of the coparcener, and charg- 
ing that in making a new promise 
he acted as agent for his coparceners, 
which answer denies such agency, 
operates aS a denial of the charge of 
'agency by the other parceners, al- 
though they have ‘not appeared. 
Hindley v. Cunningham, 53 W. Va. 1, 
44 SE 472. 

37. Stockton y. Williams, Walk. 
(Mich.) 120. 

88. McDaniel v. Goodall, 2 Coldw. 
(Tenn.) 391; Cherry v. Clements, 10 


Humphr. (Tenn.) 552; Hennessee v. 
| Ford, 8 Humphr. (Tenn.) 499. See 
also infra §§ 937-963. 


39. Edmondson y. Frazier, 1 Bland 
(Md.) 92. 

40. U. S. — Monarch Vacuum 
Cleaner Co. v. Vacuum Cleaner Co., 
194 Fed. 172; Peters vy. Tonopah Min. 
Co., 120 Fed. 587. a 


Ala.—Bentley v. 
Ala. 814, 

D. C.—Raub v.. Hurt, 24 App. 211; 
Wagenhurst v. Wineland, 22 App. 


356. 
Rutherford, 26 


Cleaveland, 


Ga.—Cleghorn v. 
Ga. 152; Beall v. Blake, 10 Ga. 449. 

Ill.— Fulton County vy. Mississippi, 
etc., R. Co,, 21 Ill. 338; Parkinson v. 


"Trousdale, 4 ‘Ill. 367; Amberg v. 
Nachtway, 92 Ill. A. 608. 
Ky.—Atterberry v. Knox, 8 Dana 
wood. * 
Md.—Chappell v. Funk, 57 Md. 


465; Hagthorp v. Hook, 1 Gill & J. 
270; Rider v. Riley, 2 Md. Ch. 16. 

Mass.—Costello v. Tasker, 227 
Mass. 220, 116 NI 573. 

N. J.—Improved Bldg., etc., Assoc. 
vy. Larkin, (Ch.) 101 A 1043; Wiebke 
vy. De Wyngaert, 88 N. J. Eq. 41, 101 
A 410; Somerville Water Co. v. Som- 
erville, 78 N. J. Eq. 199, 78 A 793; 
Salem v. State Bd. of Health, 76 N. 
J. Eq. 264, 74 A 696; Thompson v. 
North, 67 N. J. Eq. 278, 63 A 164; 
Riley v. Hodgkins, 57 N. J. Eq. 278, 
41 A 1099; Manley v. Mickle, 55 N. 
Lengua bGoues 1 Ay (3s: Vreeland, 
New Jersey Stone Co., 25 N. J. Ea. 
140; Brown v. Fuller, 13 N. J. Ea. 
271: Hogencamp vy. Ackerman, 10 N. 
ed. 260. 

N. Y.—Utica Bank v. Messereau, 
7 Paige 517, 49 AmD 189; Mechanics’ 
Bank v. Levy, 3 Paige 606; Cuyler v. 
Bogert, 3 Paige 186; Davis v. Mapes, 
2 Paige 105; Disosway v.- Carroll, 3 
ChSent 57; Champlin v. Champlin, 2 
Edw. 362; Whitney v. Belden, 1 Edw. 
386. : 

N. C.—Weisman vy. Heron Min. Co., 

57 N, C. 112- 


EQUITY © 


fully.*° 


tions.*2 


Pa.—Pittsburgh Sheet Mfg. Co, v. 
West Penn Steel Sheet Co., 13 Pa. 
Dist. 464; Hurley v. Delaware, etce., 
Canal Co., 5 Pa. Dist. 257; Harvey v. 
Lance, 1 LuzLeg@Cbs 315. 

R. I1.—McTwiggan v. Hunter, 19 R. 
TGS ole 698. 

S. C.—Robertson y. Bingley, 6 S. C. 
Eq. 333. 


Tenn.—French v. Rainey, 2 Tenn. 
Ch. 640. 
Wash.—Cameron Vv. Groveland 


Impr. Co., 20 Wash. 169, 54 P 1128, 
72 AmSR 26. 

Eng.—Shepherd v. Roberts, 3 Bro. 
Ch, 239, 29 Reprint 512; Mazarredo 
v. Maitland, 3 Madd. 66, 56 Reprint 
434; James v. Sadgrove, 1 Sim. & St. 
4, 1 EngCh 4, 57 Reprint 2; Taylor 
v. Milner, 11 Ves. Jr. 41, 32 Reprint 
917; Cartwright v. Hateley, 1 Ves. 
Jr. 292, 30 Reprint 349. 

And see Discovery § 35. 

“It is a general rule of pleading 
in this court, that if the defendant 
attempts to make his defense by an- 
swer, instea-l of pleading or demur- 
ring to the bill, he must answer 
fully; that is, he must answer the 
whole of the statements and charges 
contained in the bill, and-all the in- 
terrogatories legitimately founded 
upon them, so far as they are neces- 
sary to enable the complainant to 
have a complete decree against him. 

. And it proeeeds upon the prin- 
ciple that the complainant is en- 
titled to a full discovery of all facts 
alleged in the Fill, which may be 
important to the complainant in the 
suit, in case he should succeed in 
showing that the particular defense 
attempted to be set up in the answer 
is false or unfounded. If the de- 
fendant pleads or demurs to the bill, 
the complainant is not deprived of 
any part of his discovery if the de- 
fense intended to be insisted on is 
unfounded in law or untrue in point 
of fact. For if the plea or demurrer 
is disallowed, the defendant may still 
be compelled to put in his answer and 
make the discovery sought by the 
bill; and if the plea is overruled as 
false, at the hearing, the complain- 
ant will be entitled to a decree ac- 
cording to the case made by his bill; 
and the defendant, if necessary may 
be examined on interrogatories. But 
where the defendant puts in an an- 
swer denying some particular allega- 
tion which is necessary to the com- 
plainant’s title to relief, and puts 
every other allegation in the bill in 
issue by a general traverse in the 
usual form, it is evident that the 
complainant at the hearing will be 
required to prove many things, as to 
which he was entitled to a discovery, 
if the particular defense set up in 
the answer should turn out to be 
false and unfounded.” Utica Bank 
v. Messereau, 7 Paige (N. Y.) 517, 
518 (per Walworth, Ch.). 

f[a] Rule applied.—Defendant set- 
ting up in his answer that he is a 
bona fide purchaser without notice, 
must answer all allegations which 
tend to show his, deed to be only 
colorable and fraudulent. Wyckoff v. 
Sniffen, 2 Edw. (N. YS) 581 [dist 
Cuyler v. Bogert, 3 Paige (N. Y.) 186 
(in which the case of a bona fide 
purchaser without notice is recog- 


swer—(1) In General. 
lowing from plaintiff’s right to discovery, is that 
where defendant submits to answer he must answer 
The answer as 4 
each and all of the material allegations of the bill 
directly, distinctly, categorically, and unequivocal- 
ly; but, if plaintiff insists upon a full answer, it 
must go further and state affirmatively the facts 
constituting the defense.‘! 
there are, however, a few well established excep- 
Since parties in interest have been made 
competent to give testimony as witnesses, the rules 
appled to answers in cases wherein discovery was 
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A rule well established, fol- 


pleading may traverse 


To this general rule 


nized as an exception to the general 
rule) ]. 

[b] Even where the oath is 
waived or rendered unnecessary by 
statute, plaintiff is entitled to dis- 
covery as to the matters charged in 
the bill, and if defendant answers, 
he must answer fully, except as to 
matters which are scandalous or im- 
material or irrelevant, or, if being 
wholly ignorant, aver that he cannot 


further answer either as to his 
knowledge or _ belief. Costello v. 
Tasker, 227 Mass. 220, 116 NE 573. 


See also Discovery § 25. 

_ [ce] Although a bill is defective, 
if it shows a proper case for equit- 
able relief and defendant does not 


demur, he must make full answer. 
Thompson Vv. Paul, 8 Humphr. 
(Tenn.) 114. 

{d] Defendant who demurs to the 


relief only must answer to the dis- 
covery, although the demurrer is sus- 


Saabs: Lane v. Roche, 12 S. C. Eq. 
[e] If untrue allegations are in- 


serted in the bill to give the court 
apparent jurisdiction, defendant may 
deny such allegations and as to the 
residue of the bill insist that plain- 
tiff's remedy is at law. Such an an- 
swer will bar relief but not discov- 
ery. Fulton Bank vy. New York, etc., 
Canal Co., 4 Paige (N. Y.) 127. 

{f{] Effect of failure to answer 
fully.—A party submitting to answer 
must answer fully and frankly, and 
he who evidently and purposely holds 
back something, cannot complain if 
he find himself regarded with sus- 
picion and distrust, and be refused 
that to which he may in truth be 
entitled, and under other appearances 
might have obtained. Keighler v. 
Savage Mfg Co., 12 Md. 383, 71 AmD 


600; McDowell v. Goldsmith, 2 Md. 
Ch. 370. 
{g] Answer of corporation.—A1- 


though a corporation cannot be com- 
pelled to answer to a bill in equity 
under oath, it can be required to 
answer, and must answer fully 
Monarch Vacuum Cleaner 2 
Vacuum Cleaner Co., 194 Fed. 172; 
Gamewell Fire-Alarm Tel. Co. v. New 


York City, 31 Fed. 312. See also 
Discovery § 10. 

41. Johnson v. Mundy, 123 Va. 
730, 97 SE 564. 

[a] Discovery. — Modern equity 
procedure as to affirmative state- 


ment of defense in answer, when 
considered merely as a pleading, does 
not allow plaintiff to compel defend- 
ant to add to his answer facts not 
a part of defense and which plaintiff 
needs as evidence to support his case. 
Jchnson v. Mundy, 123 Va. 730, 97 SH 
564. 

42. Utica Bank v. Messereau, 7 
Paige (N. Y.) 517; Cuyler v. Bogert, 
3. Paige ON] veya) ) soe ae rench sy v_ 
Rainey, 2 Tenn. Ch. 640. See infra 
§ 554, And see Discovery § 35. 

[a] Setting forth an account.— 
(1) The answer need not set forth an 
account, where the ground upon 
which it is prayed, is denied, as 
where the bill charged a dealing in 
pictures by commission, and the an- 
swer denied that, and stated that de- 
fendant sold them to plaintiff in the 
course of his trade. Donegal v. 


476 [210.3] 


sought, under the former practice, have been some- 
what relaxed in determining the sufficiency of an 


answer.*s 
[§ 552] (2) 
terrogatories. 


only to prevent an evasion of the 
answer.*# 


staneces.?> 


arately and in detail. 
allegation is fully answered.‘? 


general facts properly pleaded in 
not be insufficient because it does 


Stewart, 3 Ves. Jr. 446, 30 Reprint 
1098. (2) A bill for an account of 
sales of a book alleged to have been 
published by defendant is sufficiently 
met by a denial that any such book 
was published, without rendering an 
account of sales of a book which 
was published but alleged to be a 
different one. Armstrong y. Crocker, 
10 Gray (Mass.) 269. 

43. Field v. Hastings, 65 Fed. 
279. But see Johnson v. Mundy, 123 
Va. 7, 30, 97 SE 564 (holding that 
the original rules prevail, except in 
cases of mixed bills of discovery, and 
except where abrogated by statute). 

44. See supra § 400. 


45. U. S.—Colgate v. White, 180 
Fed. 882; McClaskey v. Barr, 40 Fed. 
559. 

Del.—Marshall v. Rench, 3 Del. Ch. 
239. 

Ga. 


Pitts v. Hooper, 16 Ga. 442. 
Ill.—Hopkins v. Medley, 97 Ill. 402. 
Mad.—Coan v. Consolidated Gas, etc., 

Co., 128 Md. 530, 97 A 921; Hagthorp 

v. Hook, 1 Gill & J. 270. 
Mass.—Ames v. King, 9 Alien 258. 
Miss.—Carmichael v. Hunter, 5 

Miss. 308, 35 AmD 401. 

N. H.—Miles v. Miles, 27 N. H. 440. 
N. Y.—Van Cortlandt v. Beekman, 6 
Paige 492; New York M. EH. Chureh 

v. Jaques, 1 Johns. Ch. 65. 


Oh.—Kisor v. Stancifer, Wright 
323. 
Pa.—Burke’s App., 99 Pa. 350; Eb- 


erly v. Groff,.21 Pa, 251; Bethlehem 
City Water Co. v. Bethlehem Bor- 
ough, 19 Pa. Dist. 103. 

“Interrogatories are but instrumen- 
talities for securing complete dis- 
covery in the answer. But, without 
resorting to them at all, it is the 
duty of a defendant to make full 
answers to all material facts averred 
in the bill as a basis of complainant’s 
equity. He is as much being exam- 
ined as a witness under a bill in 
equity, without any interrogatories, 
as he would have been if there had 
been interrogatories incorporated 
therein. ‘The defendant must answer 
every material allegation in the bill, 
whether specially interrogated there- 
to or not’: WBaton’s Appeal, 66 Pa. 
483, 490. ‘Special interrogatories 
were devised only to prevent an eva- 
sion of the general duty to answer.’ 
16 Cyc. 303.” Alcania Co. v. Avon- 
more: Land; ete., Co., 23 Pa. Dist. 
990, 993. 

[a] Allegations provable by other 
testimony should nevertheless be an- 
swered if they are material. Davis 
v. Mapes, 2 Paige (N. Y.) 105. 

46. Berry v. Winter, 28 Ga. 602. 

47. Wagenhurst v. Wineland, 22 
App. (D. C.) 356; Mott v. Hall, 41 Ga. 


117; Moyer v: Livinggood, 2 Woodw. 
(Pa. yyrreuliy 
48. Field v. Hastings, 65 Fed. 279. 
49. Parsons v. Cumming, 18 F. 


Answering Independently of In- 
Special interrogatories were devised 


The general interrogatory is sufficient to 
require in itself a full and direct response to every 
averment of the bill, with all its material circum- 
It is said, however, that if defendant ad- 
mits sufficient to entitle plaintiff to the decree he 
prays for, the answer is sufficient, although it does 
not meet the whole bill,*® and that it is not essential 
that each paragraph of the bill be answered sep- 
It is enough if each material 
If the answer, by 
way of admission or denial, or both, fully meets the 


EQUITY 


general duty to 
drawn, is bad.°° 


thereto.>! 


[§ 553] (3) 


the bill, it will 
not fully admit 


Cas. No. 10,775, 1 Woods 461; Quack- 
enbush v. Van Riper, 1 N. J. Eq. 476. 

50. Union Mut. ins. Co., v. Com- 
mercial Mut. Mar. Ins. Co., 24 F. Cas. 
No. 14,372, 2 Curt. 524 [aff 19 How. 
318, 15 LL. edsr636]5; Payne v.. At- 
terbury, Marr. (Mich.) 414; Manice v. 
New York Dry Dock Co., 3 Edw. (N. 
Y.) 143; Bethlehem City Water Co. 
v. Bethlehem Borough, 19 Pa. Dist. 
103; Roush v. Nipple, 31 Pa. Co. 559. 

{a] Rule applied.—To an allega- 
tion in a bill that a deed is without 
consideration, it is not sufficient to 
allege that “fa full and fair considera- 
tion was paid.’ Defendant must 
state what was paid and of what the 
consideration consisted. Roush v. 
Nipple, 31 Pa, Co. 559. 

51. See statutory provisions and 
court rules; and Hopper v. Fesler 
Sales Co., (Del. Ch.) 100 A 791; Whit- 
mer v. Whitmer, (Del.) 98 A 940; 


Amy v. Manning, 149 Mass. 487, 21 
NE 943 
[a] In Alabama (1) it is required 


by rule that plaintiff, must point out 
what shall be answered and this is 
usualiy done in a footnote to the bill. 
See Barnett v. Tedescki, 154 Ala. 474, 
45 § 904; Paige y. Broadfoot, 100 Ala. 
610, 13 S 426; Thornton y. Sheffield, 
ete, Rs Co., 84 Ala. 109, 4S) 197.6 
AmSR 337; McKenzie vy. Baldridge, 
49 Ala. 564; Q’Neal vy. Robinson, 45 
Ala. 526; Martin v. Hewitt, 44 Ala. 
418; Sprague v. Tyson, 44 Ala, 338; 
Winter v. Quarles, 48 Ala. 692. (2) 
As to necessity of additional footnote 
after the amendment of a bill see 
King v. Woodlawn Lumber Co., 78 S 
893; Shannon vy. Ogletree, 76 S 865; 
Johnson v, Gartman, 173 Ala. 290, 55 
S 906; Enslen v. Allen, 160 Ala. 529, 
49 S 4380; Frey v. Fenn, 126 Ala. 291, 
28 S 789; Ladd vy. Smith, 107 Ala. 
506, 18 S 195; Alabama Warehouse 
Co., v. Jones, 62 Ala. 

52.. See also Discovery §§ § 35, 91. 

Effect of waiver of oath see Dis- 
covery § 25. 

53. See statutory provisions and 
court rules. 

[a] Federal equity rule construed 
see Pressed Steel Car Co. v. Union 
Pac. R. Co., 241 Fed. 964, and see Dis- 
covery § 35. 

{b] Former equity rules construed 
see Reavis v. Reavis, 101 Fed. 19; 
National Hallow Brake Beam Co. v. 
Interchangeable Brake Beam Co., 83 
Fed. 26; Gaines v. Agnelly, 9 F. Cas. 
No. 5,178, 1 Woods 238; Samples v. 
Bank, 21 F. Cas. No. 12,278, 1 Woods 
523; Treadwell’ v. Cleaveland, 24 F. 
Cas. No. 14,155, 3 McLean 283; Wil- 
son v. Stolley, 30 F. Cas. No. 17, 839, 
4 McLean 272. 

5a U. S.-—Ross v. Gibson, 20 F. 
Cas. No. 12,074 

Ala.—Rosenau y. Powell, 184 Ala. 


3938, 63 S 1020, 173 Ala. 123, 55 S 789. 


Ga.—Miller v. Saunders, ‘17 Ga. 92. 
Ill.—Jackson y. Kraft, 186 Il. 623, 


or deny every matter alleged in the bill.*8 
eral allegation, there being no specific charge or in- 
terrogatory, may be answered with equal general- 
ity;*9 but an answer so general as to amount merely 
to an inference or conclusion, without stating the 
facts from which the inference or conclusion is 


Special interrogatories required. It is sometimes — 
provided by statute or rule of court that defendant 
shall not be required to answer any statement or 
charge in the bill unless particularly interrogated 


less it is otherwise provided by statute or rule of 
court,>* a defendant must answer specifically every 
interrogatory which the bill calls upon him to an- 
swer,°* unless it is not based upon and does not re- 
late to any statement or charge contained in the 
bill,=> or unless irrelevant,°® or impertinent,®? or 


4 


[§§ 551-553 


A gen- 


Answering Interrogatories.52 Un- 


58 NE 298; Fulton County v. Mis- 
sissippi; etc, R. Cos 21 Ill. 338s 

M4d.—Hopkins y: Stump, 2 Harr, & 
decane Wootten v. Burch, 2 Md. Ch. 
ate H.—Moors vy. Moors,.17 N. H. 

N. J.—Van Dyke v. Van Dyke, 72 
Ni JS. Ha. 300,-65 A215) 

Pa.—Playford v. Lockard, 4 Pa. 
Dist. 77; Paper Co. v. Hincken, 21 
WklyNC 227. 

Le ceacEs i v: Tourle, 22 L. T. Rep. 
ING Sel 

[a] rineagh the answer denies 
the whole merits of the bill interro- 
gatories must he answered specifical- 
ly. Paper Co. v. Hincken, 21 WklyNC 
(Pa.) 227. 

55. U. S.—Alexandria Mechanics’ 
Bank’ ve Gynn,. 1° Pet. sit. | ees 
185; Fuller v. Knapp, 24 Fed. 100. 

Ga.—Miller y. Saunders, 17 Ga. 92. 

Ky.—White v. White, 3 Dana 374. 

N. Y.—Mechanics’ Bank y. Levy, 
8 Paige 606. 

Oh.—Kisor v. Wright 
$23. 

See also supra §§ 396, 398. 

{a] Founded on evidentiary state- 
ments.—Interrogatories must be an- 
Swered, when founded merely on evi- 
dentiary statements in the bill. Me- 


Stancifer, 


acm et Bank v. Levy, 3 Paige (N. 
Yr.) 606. 
56. Hagthorp y. Hook, 1 Gill & J. 


(Md.) 270; Gilkey v. Paige, Walk. 
(Mich.) 520; Vreeland v. New Jersey 
Stone Co., 25 N. J. Eq. 140. 

[a] Extent of rule——In order to 
excuse refusal to answer an interro- 
gatory for irrelevancy, it must ap- 
pear that the answer would in no 
aspect of plaintiff’s- case be of serv- 
ice to him. Gilkey v. Paige,. Walk. 
(Mich.) 520. 

57. U. S—Uhlmann vy. Arnholt, 
ete., Brewing Co., 41 Fed. 369; Fuller 
v. Knapp, 24 Fed. 100; Brooks -v. 
Pye: 4 F. Cas. No. 1,947, 1 Story 


Ga.—Miller v. veneer: 17 Ga.-925 
Davis v. Collier, 13 Ga. 
Be came veh Vv. Basthrent 3 Bland 

N. Y.—Batterson v. Ferguson, 1 
Barb. 490; Wiswall v. Wandell, 3 
Barb. Ch. 312; Kuypers y. Reformed 
Dutch Church, 6 Paige 570; Me- 
chanics’ Bank v. Levy, 3 Paige’ 606; 
Utica Ins, Co. v. Lynch, 3 Paige 210; 
Phillips v. Prevost, 4 Johns. Ch. 205; 
Grim v. Wheeler, 3 Edw. 334; Baggot 
v. Henry, 1 Edw. 7. 

N. C.—Cowles v. Buchanan, 38 N. 
C. 374. 
Pe PAST eek v. Bayard, 1 Phila. 

Eing.—Wood v. Hitchings, 3 Beayv. 
504, 43 EngCh 504, 49 Reprint 198. 
it B.—Wiley v. ‘Waite, LN Bling 

{a] Applied to interrogatories un- 
der statutes.—This rule is applicable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 553-554] 


unless relating to immaterial matters,°* or unless it 


calls for privileged matter.5® The answer must 


have all the precision and detail called for by the 


form any belief, or has none.*t 


interrogatory,°° and must be direct and unequivocal 
as to defendant’s state of mind either that he does 
believe the matter inquired of, or that he cannot 
f [ Where, however, 
interrogatories are substantially answered, excep- 
tions will be allowed with reluctance,*? and where 
answers to interrogatories on facts and articles all 
taken together present a complete answer to all the 
interrogatories taken together, the court will not 
order one of the interrogatories to be taken for con- 
fessed on an objection that the answer to that par- 
ticular interrogatory was evasive.*? Defendants 
cannot be required to answer interrogatories by stat- 


ing facts necessary to plaintiff’s case, but which 


are not within their knowledge, and which they can 
only ascertain by a tedious and expensive investiga- 
tion outside of their own records.® 

Statements in excuse of the failure of defendant 
to answer interrogatories should be as specific in 
setting out the grounds for such failure as would 


_ be required in a demurrer for the same purpose.® 


| Towa 703, 6 NW 43; Mason vy. Green, 


| Wright, 24 Q. B. D. 445 note; Parnell 


which supersede the discovery part 


Waiver of oath. The effect of the waiver of oath 
upon defendant’s duty to answer interrogatories is 


to interrogatories under’ statutes 
Pa.—Aleania 
of pleadings. Crymes v. White, 87 | Land, etc., Co., 23 
‘Ala. 549; Saltmarsh v. Bower, 22 Ala. 
221; Red Polled Cattle Club v, Red 
Polled Cattle Club, 108 Iowa 105, 


78 NW 803; Hogaboom v. -Price, 53 


Mut. Bldg., etc, 
209, 53 SH 372, 4 


32 Iowa 596; Barnard v. Blum, 69 
Tex. 608, 7 SW 98; Hennessy v. nee 

a 
v. Walter, 24 Q. B. D. 441; Gibson 
v. Evans, 23 Q. B. D. 384; Allhusen 
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Slosson, 4 Edw. 114.’ 
Co. Vv. 


W. \Va.—Burkheimer vy. 
Assoc., 


Contra Hogencamy y. Ackerman, 10 
N. J. Eq. 267 [cit with appr Vreeland 
v. New Jersey Stone Co., 25 N. J. Eq. 


Rule applied.—(1) An aver- 
ment that a true and correct copy of 
a plat is attached to the bill as an 


[21 C.J.] 477 
fully discussed elsewhere in this work.®* 

A mere witness, not a party to a suit, cannot be 
contpeled to answer interrogatories attached to the 

ill. 

[§ 554] (4) What Not Necessary to Answer. 
The rule requiring a full answer does not go to the 
extent of requiring an answer to allegations which 
are scandalous, impertinent, or irrelevant,®* or im- 
material,®® or which merely state plaintiff’s view of 
the law.7° And it has been said that defendant 
need answer only those points which are necessary 
to enable the court to make a decree against him.74 
If defendant admits the main facts charged in the 
bill, it is unnecessary for him to answer as to other 
matters which are merely stated as evidence of those 
facts;** and a mere recital need not be answered in 
the absence of a special interrogatory directed there- 
to.“ An answer should not properly set forth writ- 
ten instruments or documents in hee verba, although 
the bill so prays. Defendant need only aver or 
proffer his readiness to furnish copies of them.7* 
While defendant must answer, notwithstanding any 
prejudice to his pecuniary interest generally,’> he 
‘need not answer a charge which if confessed would 

tend to incriminate him“ or subject him to a pen- 
alty or a forfeiture.” It is sufficient to excuse the 


ley, .2 Paige 599, 

Oh.—Kibby v. Kibby, Wright 607. 

Pa.—U. S. Bank vy. Biddle, 2 Pars. 
Eq. Cas. 31. 

See also Witnesses [40 Cyc 2534]. 

{a] Civil fraud.—Where two de- 
fendants are charged with fraudulent 
acts, but no concert of action is 
charged, so that a felony is not im- 
puted, each must answer as to the 
fraud. Attwood vy. Coe, 4 Sandf. Ch. 
CNE Sis) 4122 

[b] Statutory protection. — De- 


Avonmore 
Pa. Dist, 990. 
National 
59 W. Va. 
LRANS 1047. 


v. Labouchere, 3 Q. B. D. 654; Fisher 
v. Owen, 8 Ch. D. 645. 

58 Hopper v. Fesler Sales Co., 
(Del Ch 4100 2A" 791:-=Wootten’) v. 
Burch, 2 Md. Ch. 190. 

59. See infra § 554. 

60. Feller v. Winchester, 3 Greene 
(lowa) 244; Hopkins v. Stump, 2 
Harr: & J:* (Md.) 262; O'Connor v. 
Williams, (N. J. Ch.) 53 A 550. : 

{a] Rule applied.—Where inquiry 
is to exact amount paid by defendant 


» on a certain note, an answer that 


the note was paid in full is too gen- 
eral. Feller v. Winchester, 3 Greene 
{Jowa) 244. 

61. Brooks v. Byam, 4 F. Cas. No. 
1,947, 1 Story 296. 

62. Read v. Woodrooffe, 24 Beav. 
421, 53 Reprint 420. 

63. Wright-Blodgett Co. v. Elms, 
106 La. 150, 30 S 311. 

64. John D. Park, Co, 
Bruen, 147 Fed. 884. 

65. Boyer v. Keller, 113 Fed. 580. 

66. See Discovery § 25. 

67. Milliken First State Bank v. 
Spencer, 219 Fed. 503, 135 CCA 253. 

68. Costello v. Tasker, 227 Mass. 
220, 116 NE 573; Waldron v. Bayard, 
1 Phila. (Pa.) 484; French vy. Rainey, 
2 Tenn. Ch. 640; Mitford Eq. Pl. (by 
Jeremy) p 367 note h; Story Eq. Pl. 
(10th ed) § 846. ; 

69. U. S.—Peters v. Tonopah Min. 
Co., 120 Fed. 587; Uhlmann v. Arn- 
holt, etce., Brewing Co., 41 Fed. 369. 

Conn.—Butler v. Catling, 1 Root 
310. 

Del.—Hopper v. Fesler Sales Co., 
(Ch.) 100 A 791, 99 A 82. 


etc., Vv. 


Md.—Hagthorp v. Hook, 1 Gill & J. 
270. . 

Mass.—Costello vy. Tasker, 227 
Mass. 220, 116 NE 573; Armstrong 


v. Crocker, 10 Gray 269. 


N. H.—Dinsmoor v. Hazleton, 22 
ini ls Lb Bie 

N. Y.—Wiswall v. Wandell, 3 
Barb. Ch. 312; Utica Ins. Co. v. 


Lynch, 3 Paige 210; French v. Shot- 
well, 6 Johns, Ch, 2385; Tooker v. 


exhibit need not be answered, there 
being no rule of pleading requiring 
the attaching of such an _ exhibit. 
Peters v. Tonopah Min. Co., 120 Fed. 
587. (2) He need not answer as to 
the correctness of a mere mathe- 
matical proposition stated in the bili. 
McIntyre v. Union College, 6 Paige 


test is to ascertain 
whether an answer would be material 
to plaintiff’s case, whether proof on 
the subject might assist in support- 
ing his equity. Hardeman v. Harris, 
Te Hows "CG. SJ) we6, ae. Le. ed e889 
Gilkey v. Paige, Walk. (Mich.) 520; 
Tucker v. Cheshire R. Co., 21 N. H. 
29; Batterson v. Ferguson, 1 Barb. 
(N. Y¥.) 490; Alcania Co. vy. Avon- 
more Land, etce., 'Co., 23 Pa. Dist. 990, 
994 [quot Cyc]. 

{[c] Vague and uncertain allega- 
tions.— Allegations which are _ so 
vague and uncertain that they do not 
show materiality need not be an- 
swered. Burkheimer v. National 
Mut. Bldg., ete, Assoc. 59 W. Va. 
209, 53 SE 372, 4 LRANS 1047. 

70. Thompson y. North, 67 N. J. 


Eq. 278, 63 A 164. 

71. Agar v. Regent’s Canal Co., 
Coop. 77, 10 EngCh 77, 35 Reprint 
483. 

72. Mechanics’ Bank v. Levy, 3 
Paige (N. Y.) 606. 

73. Newhall vy. Hobbs, 3 Cush. 
(Mass.) 274. 


74, Mohler v. Ephrata Water Co., 
16ee a CO 490: : 

Dyer v. Martin, 5 Ill. 146. 
U. S.—Webb v. Samuels, 
Fed. 948. 4 

Conn.—Butler v. Catling, 1 Root 
310. 

Ky.—Atterberry v. Knox, 8 Dana 
282; Leigh v. Everheart, 4 T. B. Mon. 
379, 16 AmD 160. 

Md.—Wootten vy. Burch, 2 Md. Ch. 
190. 

N. Y.—Union Bank v. Barker, 3 
Barb. Ch. 358; Mechanics’ Bank v. 
Levy, 3 Paige 606; Leggett v. Post- 


227 


fendant must answer as to a fraud 
charged, although it amounts to an 
indictable offense, where it is pro- 
vided by statute that the answer 
shall not be used as evidence against 


him. Schott v. Bragg, 1 Tr. & H. Pr. 
(@WaHe 33 

77. U. S—wWebb v. Samuels, 227 
Fed. 948. 


Conn.—Skinner v. Judson, 8 Conn. 
528, 21 AmD 691; Northrop v. Hatch, 
6 Conn. 361. 

Ga.—Higdon v. Heard, 14 Ga. 255. 

Ky.—Atterberry v. Knox, 8 Dana 
282; Leigh v. Everhart, 4 T. B. Mon. 
379, 16 AmD 160. 

Md.—Wolf v. Wolf, 2 Harr. & G. 
382, 18 AmD er Legoux vy. Wante, 

184. 


Sritarrie ss Je 

Mass.—Adams v. Porter, 1 Cush. 
170. 

N. Y.—MclIntyre v. Mancius, 16 


Johns. 592; Taylor vy. Bruen, 2 Barb. 


Ch. 301; Livingston v. Harris, 3 
Paige 528; Leggett vy. Postley, 2 
Paige 599. 

N. C.—Patterson v. Patterson, 2 N. 


Geos: 
Eng.—Boteler v. Allington, 3 Atk. 


453, 26 Reprint 1061; Chauncey v. 
Tahourden, 2 Atk. 392, 26 Reprint 
637; Harrison v. Southcote, 1 Atk. 


528, 26 Reprint 333; Smith v. Read, 
1 Atk. 526, 26 Reprint 332; Fane v. 
Atlée “ty Hast Casi A Dri pir Loy 12h 
Reprint 890; Sharp v. Carter, 3 P. 
Wms. 375, 24 Reprint 1108; Wrottes- 
ley v. Bendish, 3 P. Wms. 235, 24 
Reprint 1042; Bird v. Hardwicke, 1 
Vern. Ch. 109, 28 Reprint 349; Chan- 
cey v. Fenhoulet, 2 Ves. 265, 28 Re- 
print 171; Claridge v. Hoarl, 14 Ves. 
Jr. 59, 33 Reprint 443. 

See also Witnesses [40 Cyc 2533]. 

{a] Penalty barred or waived.— 
If the forfeiture or penalty is barred 
by the statute of limitations, or is 
waived by those who are entitled to 
it, defendant is not protected from 
answering fully. Skinner v. Judson, 
8 Conn. 528, 21 AmD 691 _ [overr 
Northrop v. Hatch, 6 Conn. 361]. 


478 [210.9.] 


answer that it might furnish a step in the proceed- 
Defendant should not an- 
swer where the answer would involve a breach of 
professional confidence,’”® and he may refuse to dis- 
close his trade secrets,®° or facts relating to his own 
title,8t or it has been said, his own insolvency,*? or 
which is privileged.*? <A 
party in whose favor a judgment has been entered 
is not bound to answer any inquiries in a bill filed 
by a subsequent purchaser which go to impeach the 
consideration or validity of the judgment.*4 
while defendant may not be required to make such 
discoveries in his answer, he will not be relieved 
from answering, but must answer or take the con- 
While defendant may 
generally protect himself by demurrer or plea®® 
from making discovery because of immateriality, 
privilege, and the like, yet he may decline, by his 
answer, to give the objectionable discovery, and may 


ing against defendant.’§ 


generally any matter 


sequences of his default.®® 


state, in that form, the grounds 
claims protection.** 


73, Wolf) vs Wolf, 2. Harr.) &/o1G: 
(Md.) 382, 18 AmD 3138; U. S. Bank 
v. Biddle, 2 Pars. Eq. Cas. (Pa.) 31. 
But see Mechanics’ Bank v. Levy, 
3 Paige (N. Y.) 606 (on a bill for 
fraudulently overdrawing an account, 
defendant may be interrogated as to 
whether the overdrawing was not 
voluntary and premeditated). 

79. Champlin v. Champlin, 2 Edw. 
(N. Y.) 362; Robertson v. Bingley, 
6 S. C. Eq. 333; Stratford v. Hogan, 
2 Ball & B. 164; Greenough v, Gas- 
kell) A) Myl, -& KK. 983-7 EneCh 98, 
39 Reprint 618; Jones v. Pugh, 12 
Sim. 470, 35 EngCh 397, 59 Reprint 
1213 [rev on other grounds i Phil. 96, 
19 EngCh 96, 41 Reprint 567]. See 


also Witnesses [40 Cyc 23538, 2361, 
238%, 2391]. 

80. Federal Mfg. etc., Co. ‘Vv. In- 
ternational Bank Note Co., 119 Fed. 
385. 

81. Beach Mod. Eq. Pl. 335; 
Hare Discovery pp 266, 268; Story 


Eq. Pl. (10th ed) § 846. See Discov- 
ery § 30; and cases note 21. 

82. Mayer vy. Galluchat, 27 S. C. 
Hans 

83. See Discovery § 41. 


84 French v. Shotwell, 6 Johns. 
Ch. (N. Y.) 235. 

85. Webb v. Samuels, 227 Fed. 
948; Weisman v. Heron Min. Co., 57 
INGCw i 2) 

86. Gilkey v. Paige, Walk. (Mich.) 


520; French v. Rainey, 2 Tenn. Ch. 
640. And see Discovery §§ 30-38. 
87. Murray v. Coster, 4 Cow. (N. 
Y.) 617; Alcania Co. v. Avonmore 
and; ete.) \\Co.; 23 Ba. Dist. 990; 
Freach v. Rainey, 2 Tenn, Ch. 640; 
Hunt v. Gookin, 6 Vt. 462; 1 Daniell 
Ch. Pr. (6th Am. ed) p 716. See also 
Boyer v. Keller, 113 Fed. 580 (con- 
struing federal court rule); Fuller v. 
Knapp, 24 Fed. 100 (construing fed- 
eral court rule); Perry v. Kinley, 1 


Pita, .CPas) 505 (under rule of 
court). But see Gilkey v. Paige, 
Walk. (Mich.) 520 (where defendant 


might have protected himself from a 
particular discovery by demurrer or 
plea to the whole bill, if he sub- 
mits to &4nswer he must answer as 
fully as in any other case); Cuyler 
v. Bogert, 3 Paige (N. Y.) 186 (if 
defendant has a defense which will 
excuse him from a discovery as to 
the whole or any material part of 
the bill, he must make such defense 
by a plea or demurrer). 

[a] Answer in part.—Defendant 


may answer in part, and by his an-. 


swer state the grounds why he 
should not be compelled to make fur- 
ther answer. Hunt v. Gookin, 6 Vt. 
462; Adams v, Fisher, 3 Myl. & C. 
526, 14 EngCh 526, 40 Reprint 1029. 

gs. U. S.—Klenk v. Byrne, 143 
Fed. 1008; Commonwealth Title Ins., 


EQUITY 


nials. 


ant.8° 


But 


legations.°? 


upon which he | nant.%? 


Co. v. Cummings, 83 Fed. 767. 


etc., 
Wallace, 155 


Ala.—Prestridge v. 
Ala. 540, 46 S 970. 

Fla.—Christopher vy. Mungen, 66 
Fla. 467, 63 S 923. 

Md.—Coan v. Consolidated Light, 
ete., ‘Co.,, 128 Md. 530,97 A 927, 

Pa.—Alcania Co. v. “Avonmore Land, 
ete: Coz, /23) Pax Dist. 0990, 

. I—Kelley v. Ryder, 18 R. I. 
455, 28 A 807; Place v. Providence, 
a) ata IIS te 

[a] Rule applied—An averment 
in a bill that land which is the sub- 
ject of the suit was at the time of 
its commencement unoccupied is not 
denied by an affirmative allegation 
in the answer that defendants “are 
now in the quiet and peaceable pos- 
session of the same.” Klenk ve 
Byrne, 143 Fed. 1008, 1011. 

[b] Purpose of rule—All the 
facts which plaintiff has properly 
made the subject of express state- 
ment in the bill must also be made 
the subject matter of express and 
complete statement in the answer to 
avoid the effect of exceptions for 
insufficiency, when properly filed. Al- 


cania Co. v. Avonmore Land, etc., 
ee Pa. Dist. 990, And see infra 
89. Prestridge v. Wallace, 155 


Ala. 540, 46 S 970. 

90. Whitney v. Robbins, 17 N. J. 
Eq. 360. 

91. U. S.—Holton v. Guinn, 65 
Fed. 450. 


Ala.—Moog v. Barrow, 101 Ala. 209, 
13 S 665. 


Pisgah id v. Bowman, 8 Cal. 
F'la.—Barrow v. Bailey,..b\Mla, 9° 


Hunter v. Bradford, 3 Fla. 269. 
Ky.—McClain v. Waters, 9 Dana bd. 
ey mE bene ric v. Burch, 2 Md. Ch. 
Mass.—Costello v. TYasker, 227 
Mass. 220, 116 NE 578; New England 
Bank v. Lewis, 8 Pick. 118. 
N. J.—Salem v. State Bd. of 
Health, 76 N. J. Eq. 264, 74 A 696. 
N. Y.—Pettit v. Candler, 3 Wend. 
GUSs MKINg waver RAY tral een weaos 
Woods v. Morrell, 1 Johns. Ch. 103. 


Pa.—Goggins vy. Risley, 138 Pa. 
Super. 316; Bethlehem City Water 
Co. v. Bethlehem Borough, 19 Pa, 


Dist. 108; Pittsburgh Sheet Mfg. Co. 
v. West Penn Steel Sheet Co., 13 Pa. 
Dist. 464; Mohler v. Ephrata Water 
Co., 16 Pa. Co, 498; Kitchen v. Wil- 
kinson, 10 Kulp 465; Hoyt v. Kings- 
ton Coal Co., 8 Kulp 352. 

W. Va.—Sandusky v. Faris, 49 W. 
Va. 150, 38 SE 568; Rogers v. Ver- 
lander, 30 W. Va. 619, 5 SE 847. 

HEng.—Hepburn y. ‘Durand, i» Bro: 
Ch. 5038, 28 Reprint, 1262; Mountford 
V, savior, 6 Ves. Sr. 787, 31 Reprint 


[§§ 554-555 


[§ 555] b. Direct, Specific, and Nonevasive De- 
The answer should confess and avoid or ex- 
pressly deny all the material allegations of the bill §° 
in so far as they relate to the answering defend- 
Since, however, few answers are full and 
perfect, the fact that answers are insufficient in 
some particulars does not destroy their effect as to 
the allegations which they answer directly.*° 
not sufficient to deny allegations in general terms; 
each charge and allegation must be specifically con- 
fessed or denied,*t even though a general answer 
may amount to a full denial of the charges and al- 
It is not, however, necessary to answer 
literally all the divers circumstances set out in sup- 
port of a fact alleged in the bill.®? 
bill merely charges in general terms the denial need 
not be more specific.?4 
charges directly, without equivocation or evasion % 
or argument,®® and not by way of negative preg- 
It must meet them in substance; and a lit- 
eral denial in the terms of the bill, which fails to 


It is 


And where the 


The answer must meet the 


[a] The formal general traverse 
is no response to particular allega- 


Aas King vy. Spencer, 1 Bibb (Ky.) 
[b] Disjunctive answer.—As 2 


general rule, if the charge in the bill 
embraces several particulars, the an- 
Swer should be in the disjunctive, de- 
nying each particular, or admitting 
some and denying others, according 
to the fact. Pierson vy. Ryerson, 5 
N. J. Eq. 196; Davis v. Mapes, 2 
Paige (N. Y.) 105. 

92 Barrow v. Bailey, 5 Fla. 9; 
Hunter vy. Bradford, 3 Fla. 269; 
Woods v. Morrell, 1 Johns. Ch. (N. 
Vag. 1.0/3) 

93. Mohler v. Ephrata Water Co., 
16 Pa. Co. 493. 

94. Wingo v. Hardy, 94 Ala. 184, 
10 S 659; McClain v. Waters, 9 Dana 
Cy.) 55; Cowles v. Carter, 39 N.C. 
105. 

95. U. S.—Caldwell v. Carrington, 
9 Pet. 86, 9 L. ed. 60; Louisville, etce., 
R, Co. v. Wright, 190 Fed. 252; Deere, 
etc., Co. v. Dowagiac Mfg. Co., 153 
Fed. 177, 82 CCA 351. 

Ala.—Mobile, ete., R. Co. v. Ala- 
bama Midland R. Co., 123 Ala. 145, 
26 S 324; Shiff v. Andress, 147 Ala. 
690, 40 S 824; Grady v. Robinsen, 28 
Ala, 289. 

D. C.—Brown vy, 
44 App. 414. 

Fla.—Christopher vy. Mungen, 66 
Fla, 467, 63 S 923; Barrow v. Bailey, 
mye 9; Hunter y. Bradford, 3 Fla. 

Ga.—Miller v. Saunders, 17 Ga. 92. 

IKvy.—Sallee v. Duncan, 7 T. B. Mon. 
382; Scotts v. Hume, Litt. ‘Sel. Cas. 
378; Lee v. Vaughan, Ky. Dec. 238. 

Md.—Coan v. Consolidated Gas, 
ete. Co.,, 128 Md. 5380) 9.4 ArG21 

Miss.—Applewhite v. Foxworth, 79 
Miss. 773, 31 S 583; Mead v. Day, 54 


Miss. 58. 
Johnson, 9 Mo. 605. 
Je 


Oriental. Univ., 


Mo.—Gamble v, 

N. J.—Pierson vy. Ryerson, 5 N. 
Eq. 196, 

N. Y.—Woods v. Morrell, 1 Johns. 
Chis 103; 

N. C.—Thompson v. Mills, 39 N. 
C, 390; Bailey v. Wilson, 21 N. C. 182. 

Pa.—Goggins v. Risley, 13 Pa. 
Super, 316; Pittsburgh Sheet Mfg. Co. 
v. West Penn Steel Sheet Co., 13 Pa. 
Dist. 464. 

[a] 
looked upon unfavorably in equity. 
Batley v. Wilson, 21 N, C. 182. 

96. Coan y. Consolidated Gas, ete., 
Co., 128 Md. 530, 972A 921. 

97. Grady v. Robinson, 28 Ala. 
289; Christopher v. Mungen, 66 Fla. 
467, 63 S 923; Barrow v. Bailey, 5 
Fla. 9; Hunter v. Bradford, 3 Fla. 
269; Woods vy. Morrell, 1 Johns. Ch. 
Wy ¥) 103; Luburg’s App. (Pa.) 17 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


A vague manner of denial is 


do so, will not suffice.°8 


§§ 555-556] 


equity, defendant has the right to 


of such act, transaction, or contract, as in truth it 
was;” otherwise, if plaintiff is allowed to state only 
a part of such act, transaction, or contract, and de- 
fendant must admit such part and cannot go on to 
describe truly all the parts of it, injustice might be 
No particular form of words is required 


done.® 
and it is sufficient if the defense is 
substance, although not formally.* 


swer will be taken together, and a denial evasive 
by itself may be made sufficient by other statements 
On the other hand, 
for nothing when accompanied by admissions which 


in the answer.® 


98. U. S.—Clark v. Van Riemsdyk, 
9 Cranch 153, 3 L. ed. 688. ] 

Ala.—Prestridge v., Wallace, 155 
Ala. 540, 46 S 970; Shiff v. Andress, 
147 Ala. 690, 40 S 824; Grady v. Rob- 
inson, 28 Ala, 289; Savage v. Benham, 
17 Ala. 119. 

Fla.—Barrow v. Bailey, 5 Fla. 9; 
Hunter v. Bradford, 3 Fla. 269. 

Mich.—Jones v. Wing, Harr. 301. 

N. H.—Dinsmoor vy. Hazleton, 22 N. 
H. 535; Moors v. Moors, 17 N. H. 


481. 

N. J.—Smith y. Loomis, 5 N. J. 
Eq. 60. 

N. Y.—King v. Ray, 11 Paige 235; 
Woods v. Morrell, 1 Johns. Ch. 108. 

Pa.—Goggins v. Risley, 13 Pa. 


Super. 316; Bethlehem City Water Co. 
v. Bethlehem Borough, 19 Pa. Dist. 


103 
Rule applied.—(1) Not only 


[a] 
authority but ratification should be 
denied where a bill alleges authority 


| in an agent to perform an act. Clark 


v. Van Riemsdyk, 9 Cranch (U. S.) 
153, 3 L. ed. 688. (2) If a contract 
is set forth and defendant is called 
on to answer it, a denial that it ex- 
ists modo et forma would not be 
good according to chancery practice, 
for this is subject to the implica- 
tion that it existed in some other 
form. To avoid this, defendant 
should state how it existed and 
wherein it had no existence. Bell v. 
Farmers’ Deposit Nat. Bank, 131 Pa. 
318, 18 A 1079; Pusey v. Wright, 31 
Pa. 397. 

99. Mohler v. Ephrata Water Co., 
16 Pa. Co. 493. 

1. See cases infra this note. ; 

{a] Rule applied—(1) To a bill 
alleging that defendant had not paid 
for certain property, an answer al- 
leging payment is evasive for not say- 
ing for whom, by whom, or by_whose 
money payment was made. Wilson 
v. Woodruff, 5 Mo. 40, 31 AmD 194. 
(2) To a bill charging a purchase for 
certain improper purposes, an answer 
denying the purposes specified and 
averring that the purchase was for 
other purposes without specifying 
them is insufficient. Place v. Provi- 
dence, 12 R. I. 1. (3) Where a bill 
charged a sale on credit, without 
taking security, a denial that the 
sale was without security was in- 
sufficient; the answer should show 
what security was taken. Robinson 
v. Woodgate, 3 Edw. (N. Y.) 422. (4) 
Where fraudulent representations are 
alleged, the answer should state 
what the representations were, who 
made them and by what authority. 
Wiebke v. DeWyngaert, 88 N. J. Eq. 
41, 101 A 410. 

{b] Unnecessary when collateral. 
—Such details need not be stated in 
support of a general allegation, 
where they would be wholly collateral 
to the object of the bill. Berryman 
v. Sullivan, 21 Miss. 65. 

2. Picture Plays Theater Co. 


Vv. 


While an answer should 
not go out of the bill to state what is not material 
_or relevant to the case stated therein,®® a statement 
of explanatory facts must frequently be added to 
avoid evasiveness,! and if plaintiff states an act 
transaction, or contract as the foundation of his 


EQUITY 


state the whole 
[§ 556] 


clearly made in 
The whole an- 


a denial counts 


distinctly show 


Williams, (Fla.) 78 S 674; Grey v. 
Bowman, (N. J. Ch.) 138 A 226, 227; 
McCoy v. Kane, 19 Pa. Super. 187; 
an v. Lynch, 72 W. Va. 238, 78 SE 

“It is quite plain to one at all 
versed in equity pleading that the 
complainant is entitled to a positive 
denial, or full confession and answer 
by way of avoidance, of the allega- 
tions of the bill. But the defendant 
is not limited to simply saying ‘Yes’ 
or ‘No’ to this or that; it is his privi- 
lege to spread upon the record, by 
way of defense, all of the transaction 
which the complainant has alluded 
to, and upon which he may rely, for 
the maintenance of his case, It not 
infrequently happens that a com- 
plainant only presents portions of an 
agreement or a material transaction, 
not for the purpose of deceiving, 
but because it is his comprehension 
of his rights, and a sincere conviction 
that all else in the agreement or 
transaction is of no, or minor, im- 
portance. However, the defendant 
may think differently, and may re- 
gard the portions omitted by the 
complainant as essential; and, if he 
do so, has a perfect right to use them 
by way of defense.” Grey v. Bow- 
man, supra (per Bird, V. C.). 

3. Eaton’s App., 66 Pa. 483; Mc- 
Coy v. Kane, 19 Pa Super. 187. 

4. U. S.—Robinson v. American 
Car, ete, Co., 132 Fed. 165 [aff 135 
Fed. 693, 68 CCA 331]. 

Ark.—Ragsdale v. Stuart, 8 Ark. 
268. 

Ill.— Dillinger v. Dillinger, 140 Ill. 
A. 6. 

Mich.—Newaygo County Mfg. Co. 
vy. Stevens, 79 Mich. 398, 44 NW 852. 

Ni WY =—Uitica Ins. Co, v.. Lynch, 73 
Paige 210. 

W. Va.—Kelley v. Lewis, 4 W. Va. 
456. 

5. McMahon v. O’Donnell, 20 N. J. 
Eq. 306; Ash v. Lynch, 72 W. Va. 
238, 78 SE 365. 

6. Adams v. Adams, 21 Wall. (U. 
S.) 185, 22 L. ed. 504; Stouts Moun- 
tain Coal, etc., Co. v. Pollak, 195 Ala. 
556, 70 S 846; Sayre v. Fredericks, 
16 N. J. Eq. 205; Robinson v. Stew- 
art, 10 N. Y. 189. 

7, Klenk v. Byrne, 143 Fed. 1008; 
Abbott v. Gaches, 20 Wash. 517, 56 
P 28 [aff 175 U. S. 409, 20 SCt 152, 
44 L. ed. 217]. 

8. See supra § 476. 

9. Me.—Reed v. Cross, 14 Me. 259. 

Miss.—Memphis, etce., Cor vs 
Neighbors, 51 Miss. 412; Gray v. Re- 
gan, 23 Miss. 304. 

N. J.—Smith v. Loomis, 5 N. J. Eq. 


60. 
N. Y.—Fellows v. Fellows, 4 Cow. 


682, 15 AmD 412; Mechanics’ Bank 
vy. Levy, 1 Edw. 316. 

Pa.—Pittsburgh Sheet Mfg. Co. v. 
West Penn Steel Sheet Co., 13 Pa. 
Dist. 464. 


10. See statutory provisions and 


) 
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disprove it,® or which is inconsistent with the facts 
affirmatively alleged.? 

Charges of fraud in a bill must be met by answer,? 
and as to these defendant must deny with particu- 
, | larity and will be held to strict rules.® 

Express provisions. 
are express provisions as to general denials.1° 
c. Answering According to Knowledge, 
Information, and Belief—(1) In General. 
eral interrogatory is that defendant shall answer 
according to the best of his knowledge, information, 
and belief, or sometimes according to the best of his 
knowledge, remembrance, information, and belief. 
This requirement must be observed,!? and an answer 
is insufficient which responds as to defendant’s 
knowledge alone. It must state any information de- 
fendant may have relating to matters called for, and 
his belief concerning the same.?% 


In some jurisdictions there 


The gen- 


The answer must 


what is stated on knowledge and 


court rules. 

{a] In New Jersey it is required 
that the answer specifically admit, 
or deny, or explain the material facts 
as stated in the bill, unless defend- 
ant has no knowledge or informa- 
tion sufficient to form a belief, and 
so states. A general denial of all the 
averments of the bill is not permissi- 
ble. Chancery Act (1915) § 106. 

{b] Under the federal equity rules 
defendant must avoid any general 
denial of the averments of the bill; 
he must specifically admit or deny, 
or explain the facts upon which 
plaintiff relies, unless defendant is 
without knowledge, in which case he 
shall so state, such statement operat- 
ing as a denial. Equity Rules (1912), 
rule 30. And see Coulston vy. H. 
Franke Steel Range Co., 221 Fed. 669. 

11. See supra § 400. ; 

Cleghorn y. Rutherford, 26 Ga. 
Sanderlin v. Sanderlin, 24 Ga. 
583; Miles v. Miles, 27 N. H. 440; 
Dinsmoor v. Hazelton, 22 N. H. 535; 
Utica Ins, Co. v. Lynch, 3 Paige (N. 
Y.) 210; Robinson v. Woodgate, 3 
Edw. (N. Y.) 422; Tradesmen’s Bank 
v. Hyatt, 2 Edw. (N. Y.) 195; Stein- 
man v. Lancaster, 2 LancBar (Pa.) 
14; Painter v. Harding, 3 Phila. (Pa.) 
144, 

13. U. S.—Commonwealth Title 
Ins., etc., Co. v. Cummings, 83 Fed. 
767; Bradford v. Geiss, 3 F. Cas, No. 
P7684 Wash. Cus bl 3: 

Miss.—Hopper v. Overstreet, 79 
Miss, 241, 30 S 637. 

N. H.—Miles v. Miles, 27 N. H. 440. 

N. J.—Bacharach v. Bartlett, 81 N. 
J. Eq. 253, 87 A 70; Salem v. State 
Bd. of Heaith, 76 N. J. Eq. 264, 74 A 
696; Thompson v. North, 67 N. J. 
EKq. 278, 68 A 164; Ryan yv. Anglesea 
R, Co.) CN, Ss. Ch.) “12A- 539!) Reedav: 
Cumberland Mut. F. Ins. Co., 36 N. 
J, Eq. 146; Kinnaman v. Henry, 6 N. 
Jae Hioene 0) 

N. Y.—King v. Ray, 11 Paige 235; 
Mechanics’ Bank v. Levy, 3 Paige 
606; Woods v. Morrell, 1 Johns. Ch. 
103; Norton v. Warner, 3 Edw. 106; 
Tradesmen’s Bank v. Hyatt, 2 Edw. 
195. 

N. C.—Bailey v. Wilson, 21 N. C. 
182. 

Pa.—Divinney’s Est., 19 Pa. Dist. 
361, 37 Pa. Co. 3899; Brown v. Atkin- 
son, 9 Kulp 164; Painter v. Harding, 
3 Phila, 144. 


Vt.—Devereaux v. Cooper, 11 Vt. 
103. 
Va.—Johnson vy. Mundy, 123 Va. 


730, 97 SE 564. 

[a] Rule applied.—It is not suffi- 
cient to answer to certain specific 
facts charged in the bill “‘that they: 
may be true, &c., but the defendant 
has no knowledge of, but is a 
stranger to, the foregoing facts, and 
leaves the plaintiff to prove the 
same.’ Nor is it sufficient to say, 
“the defendant has not any knowl- 
edge of the foregoing matters, but 
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what on information and belief.1* 
[§ 557] 
edge. 


must answer positively.’ 


his information and belief.?° 
[§ 558] (3) 
Knowledge. 


tain it and state it.?* 


from the statement thereof in the 
bill;’ but defendant should answer 
as to his information and belief, and 
admit or deny any information de- 
hors the bill. Smith y. Lasher, 5 
wonnss Che, GN.gY)) ae: 

{[b] Existence of documents.— 
Where certain documents are set 
forth, historically, in the stating part 
of the bill, defendant must answer 
to the fact of the existence of such 
documents, according to his knowl- 
edge, or his information and belief. 
He is not bound to answer to the 
facts contained, or stated, in such 
dccuments, unless particularly stated, 
distinct from the documents. Mor- 
ris. v.. Parker, 3 Johns. Ch: (N. -¥.) 
297. ‘ 

Ses Stallworth y. Lassiter, 59 Ala. 

8 


15. D. C.—Noyes v. Inland, etc., 
Coasting :Co,,. LL, D.C. 

Fla.—Christopher v. 66 
Fla. 467, 63 S 923. 

Ky.—Hill vy. Lackey, 9 Dana 81. 

Md.—Philadelphia Trust, etc., Co. 
Vv. ceetg 45 Md, 451. 

N. H.—Dinsmoor v. Hazelton, 22 


N. HH. 535. 

N. Y.—Utica Ins. Co. v. Lynch, 3 
Paige 210; Hall v. Wood, 1 Paige 
ree Woods v. Morrell, 1 Johns. Ch. 
03. 

Pa.—Alcania Co. vy. Avonmore Land, 
ete., Co., 23 Pa. Dist. 990; Enyard v. 
Bnyard, "9 Pa, Dist. 293, 24 Pa. Co. 
319. 

[a] MTllustration. — An _ assertion 
that defendant ‘‘does not believe and 
denies” a matter is a positive denial. 


Mungen, 


Philadelphia Trust, etc., Co. v. Scott, 
45 Md. 451. 

16. Starr vy. De Lashmutt, 76 Fed. 
907; Barbee v. Inman, 5 Blackf. 
(Ind.) 439; Mead v. Day, 54 Miss. 
58; McAllister v. Clopton, 51 Miss. 


257; Sloan v. Little, 3 Paige (N. Y.) 
103. But see Coquillard v. Suydam, 
8 Blackf. (Ind.) 24 (where it was 
charged that defendant had assented 
to a certain agreement, an answer 
was sufficient which stated that he 
never had any knowledge, informa- 
tion, or belief of the agreement). 
17. Cobb v. Haynes, 8 B. Mon. 
om 137; Talbot v. Sebree, 1 Dana 


(Ky.) 56. 

18. Peacock v. U. S., 125 Fed. 588, 
60 CCA 389; Burpee v. Janesville 
First Nat. Bank, 4 F. Cas. No. 2,185, 
5 Biss. 405; Taylor vy. Luther, 23 F. 
Gast No. 13,796, 2 Sumn. 228: 
War eParrott. i2iie Hy Cas. INo: 
McAll. 271; Alcania. Co. v. Avon- 
mane Mand) Vele.5 0. CO;, -i2omdeas.. Dist. 

0. 

19. Carey v. Jones, 8 Ga. 516; Hall 
v. Wood, 1 Paige (N. Y.) 404; Hall v. 
Bodily, 1 Vern. Ch. 470, 23 Reprint 
596 


[a] MTlustration—A positive an- 
swer will not be required where the 
fact charged did not occur within six 


(2) Matters within Defendant’s Knowl- 
When the bill charges an act of defendant 
or other matter within defendant’s knowledge he 
It is insufficient in such 
case merely to disclaim knowledge,'® or recollec- 
tion,!? or to deny on information and belief.1* Where 
from lapse of time or other circumstances the court 
is satisfied that, a positive answer cannot be made, 
the rule is relaxed,!® but then defendant must state 


Matters Not within Defendant’s 
When the facts charged are not within 
defendant’s knowledge he may and must answer ac- 
cording to his information and belief,?1 it being es- 
sential that he should state both.? 
not disclaim information where information is with- 
in his reach or control, but must in such ease ob- 


EQUITY 


[§ 559] (4) 


fendant answers 


is not bound to 


Defendant may | subject.?® 


fenton of the 


years, Carey v. Jones, 8 Ga. 516. 

20. Sloan vy. Little, 3 Paige (N. 
Wye 1032 

21. Noyes v. Inland, etc., Coasting 
Cony OMe Caml Gallatian v. Cun- 
ningham, 8 Cow. (N. Y.) 361; Grif- 
fith v. Griffith, 9 Paige (N. Y") alisse 
Norton v. Woods, 5 Paige (N. Y.) 
260; Galatian v. Erwin, Hopk. (N. Y.) 
48; Woodruff v. Cook, 2 Edw. (N. Y.) 
259; Smith y. Lasher, 5 Johns. Ch. 
(N. Y.) 247; Jones vy. Hawkins, 41 
N. C. 110. See also Mead v. Day, 
54 Miss 58 (construing Stat- 
ute). 

22. U. S—Commonwealth Title 
Ins., etc., Co. v. Cummings, 83 Fed. 
767; Kittredge v. Claremont Bank, 
14 F. Cas. No. 7,858, 3 Story 590, 14 
yas No. 7,859, 1 Woodb. & M. 
244, 

Ga.—Sanderlin y. Sanderlin, 24 Ga. 


83. 
N. H.—Miles v. Miles, 27 N. H. iad 
Pees v. Hazelton, 22 N. 

N. J.—Thompson v. North, 67 N. 
J. Eq. 278, 63 A 164; Reed v. Cum- 
rouend Mut, F. Ins. Co., 36 N. J. Eq. 
146. 
N. Y.—Cuyler v. Bogert, 3 Paige 
186; Livingston y Gibbons, 5 Johns. 
Ch, 250; Woods y. Morrell, 1 Johns. 
Ch. 103; Robinson v. Woodgate, 3 
Edw. 422. 

Pa.—Alecania Co. v. Avonmore 
Land, etc., Co., 23 Pa. Dist._990. 

23. U. S.—Kittredge v. Claremont 
Bank, 14 F. Cas. No. 7,859, 1 Woodb. 
& M. 244. 

Ga.—Swift v. Swift, 13 Ga. 140. 
aa hee Mead v. Day, 54 Miss. 

N. Y.—Davis v. Mapes, 2 Paige 105. 
But see Morris v. Parker, 3 Johns. 
Ch. 297 (defendant is not required to 
obtain information, which is in 
neither his own, nor his agent’s pos- 
session, so as to meet plaintiff's 
wishes and thereby become his agent 
to procure testimony). 

PN C.—Thompson y. Mills, 39 N. C. 

Om 

But see Thompson vy. North, 67 
N. J. Eq. 278, 68 A 164 (defendant, 
with regard to transactions not his 
own, is not bound to find out infor- 
mation for the purpose of communi- 
cating it to plaintiff). 

[a] Matters of public record.—A 
denial, in an answer on information 
and belief, of allegations of fact 
which are matters of public record 
within his reach, is_ insufficient. 
Peacock vy. U. S., 125 Fed. 5838, 60 
CCA 389. 

[b] Duty to inspect books, etc.— 
Defendant must answer as to all 
facts within his knowledge, or which 
he can ascertain from an inspection 
of books and papers in his posses- 
sion or under his control. Davis v. 
pee 2 Paige (N. Y.) 105. 
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Entire Ignorance. If defendant 


has neither knowledge, information, nor belief, he 
must plead the lack in plain, unmistakable words.?4 
It is not sufficiedt to deny knowledge without de- 
nying information,?® or to deny information with- 
out denying knowledge. ag 


Where, however, a de- 
that he has not any knowledge or 


information of a fact charged in plaintiff’s bill, he 


declare his belief one way or "the 


other;2? it is only when he states a fact upon in- 
formation, or hearsay, that he is required to state 
his belief or unbelief.?® 
fendant denies all knowledge ot facts charged i in the 
bill, but admits his belief as to such facts, it 1s not 
necessary for him to deny any information on the 
Where defendant has no knowledge 
or information as to any of the facts stated in the 
bill, he may generally deny all knowledge or in- 


On the other hand, if de- 


same, without answering as to each 


830; Bacharach v. Bartlett, 81 N. J. 
Eq. 248, 86 A 966. And see cases in- 
fra this note. 

{aj Rule applied.—(1) An answer 
admitting that allegations may be 
true but that defendant has 
knowledge thereof except as read in 
the bill is insufficient. MRienzle v. 
Barker, (N. J. Ch.) 4 A 309. (2) But 
an answer as to matters to which 
the defendant is not alleged'to be 
privy, stating that they may be true 
for anything he knows to the con- 
trary, but that he is a stranger to 
and cannot form any belief respect- 
ing them, is sufficient. Stetson v. 
Peters, 16 LegInt (Pa.).147; Am- 
hurst v. King, 2 Sim. & St. 183, 1 
EngCh 183, 57 Reprint 315. (3) An 
express denial, where the answer 
elsewhere admits that defendant is 
ignorant, is not satisfactory. Bailey 
v. Stiles, 3°N. J. Hig. 245." (4)" tAn: 
assertion that defendant does not 
recollect having done an act is 
neither a denial of the act nor of 
belief concerning it. Talbot v. Se- 
bree, 1 Dana (Ky.) 56. (5) An an- 
swer that defendant has no knowl- - 
edge, information, and belief that 
the charge is not true is insufficient. 
Brooks v. Byam, 4 F. Cas. No. 1,947, 
1 Story 296. (6) An answer con- 
taining a response to a material al- 
legation of the bill, that defendant, 
having no personal knowledge there- 
of, leaves complainant to make such 
proof as he may be advised, is bad. 
Ryan v. Anglesea R. Co., (N. J. Ch.) 
12 A 539. (7) A denial ‘that defend- 
ant has any’ knowledge or informa- 
tion sufficient’ to form a belief is 
sufficient. Carr v. Bosworth, 68 Iowa 
669, 27 NW 913. See also Guynn v. 
McCauley, 32 Ark. 97 (under statute). 
(8) Where defendant answers that he 
‘is utterly and entirely ignorant” as 
to the fact to which he is inter- 
rogated, it is sufficient. Morris v. 
Parker,.'3, Johns=Ch; (CN. Y.) 297: 

{b] A denial of all fraud in de- 
fendant and all knowledge of fraud 
in his grantor is insufficient without 
a denial of knowledge of the facts 
from which fraud is inferred. Worme- 
ley v. Wormeley, 30 F. Cas. No. 18,- 


047, 1 Brock. 330, 

25. Victor G. Bloede Co. v. Carter, 
148 Fed. 127. 

26. Bailey v. Worster, 103 Me. 


170, 68 A 698. 

27. Victor G: Bloede Co. Carter, 
148 Fed, 127; Thompson y. North, 67 
Nees 278, 63 A 164; Utica Ins. 
Co. WV... Lynch, 3) Paige (N. YO) eae 
Sloan vy. Little, 3 Paige (N. Y.) 103; 
Morris v. Parker, 3 Johns. Ch. (N. 
Ye) 297: Tradesmen’s Bank vy. Hyatt, 
2 Hdw. (N. Y.) 195. Contra Bond v. 
Duer, 3 Phila.’ (Pa.) 207: 

28. Morris y. Parker, 3 Johns. Ch. 


ay tie 297, 
9. Davis v. Mapes, 2 Paige (N. 


In re Holladay Case, 27 Fed. Y) 105 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


no. % 


ge sii 


§§ 559-561] 


charge separately, and may put the allegations of 
plaintiff in issue by the general traverse at the 
conclusion of his answer.®° 

[§ 560] d. Pleading Defenses—(1) In General. 
The rules discussed in the sections immediately pre- 
ceding *4 are based chiefly on plaintiff’s right to dis- 
covery. When it comes to pleading defenses it is 
said that the same degree of accuracy is not re- 
quired as in a bill.*? But there must be such cer- 
tainty as will inform plaintiff of the nature of the 
defense,** and every material fact must be stated, 
and not left to inference,** and stated in a concise 
and intelligible manner.*® Averments of mere con- 
clusions are insufficient,?° as is also a merely argu- 
mentative allegation.27 The material facts should 
usually be stated with particularity and not in gen- 
eral terms.°* The precise nature of the defense 
should be indicated.2® In setting up by answer a 
defense which might have been the subject of a 
plea, defendant is usually required to set it out with 
the same certainty as in a plea.*° Lapse of time 
need not be formally pleaded. If there is enough in 
the answer to show that it is intended to be relied 
on, that is sufficient.44 Notice of prior equities must 
be denied whether notice is charged in the bill or 
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not.*® An affirmative defense is not made out as 
matter of pleading by merely demanding proof of 
a fact alleged positively in the bill.#8 

Defense in different aspects. It is not a valid ob- 
jection to an answer that it contains allegations set- 
ting up the defense in different aspects.‘ 

[§ 561] (2) Consistency. Although defendant 
may set up as many defenses in his answer as he 
may think proper, it is essential that such defenses 
are consistent,*® and defendant may not insist upon 
a defense based on the truth of an allegation in the 
bill which he denies in the answer *® or in a cross 
bill.47 It is not necessary, however, that the several 
defenses shall be harmonious throughout, or such as 
will admit of comparison and adjustment in re- 
spect to the facts alleged in them.48 If defendant 
sets up inconsistent defenses in a sworn answer he 
cannot have the benefit of either.4? If, however, 
no exception is taken to an answer containing in- 
consistent defenses, and one of them is sustained 
by the proof, such inconsistency will not be a ground 
to reverse a decree for defendant.®° 

Under the federal equity rules the answer may 
state as many defenses, in the alternative, regardless 
of consistency, as defendant deems essential to his 


30. Utica Ins. 
Paige (N. Y.) 210. 

31. See supra §§ 551-559. 

32. Jenkins v. Greenbaum, 95 Ill. 
17;*Kiag’ v. King, 9 N. J. Hq. 44; Al- 
eania Co. v. Avonmore Land, etc., Co., 
23° Pa. Dist. 990. 

33. Jenkins v. Greenbaum, 95 Ill. 
11; Alcania Co. v. Avonmore Land, 
eres Coe 23. Pa DIsts-990> 

34. Rice v. Winchell, 285 Ill. 36, 
120 NE 572; Mahar v. O’Hara, 9 Ill. 
424; Alcania Co. v. Avonmore Land, 
etc., Co., 23 Pa. Dist. 990; Pittsburgh 
Sheet Mfg. Co. v. West Penn Steel 
Sheet Co., 13 Pa. Dist. 464; Gates v. 
Adams, 24 Vt. 70. 

35. Bausman vy. Denny, 73. Fed. 
69; Alcania Co. v. Avonmore Land, 
CLCn C0. santa, Dist 090; Hurley vs 
see we etc., Canal Co., 5 Pa. Dist. 
257 


{a] Vague averments on informa- 
tion and belief and deductions of 
pleader are _ insufficient. Janne Vi. 
Champagne Lumber Co., 157 Fed. 407 
{aff 168 Fed. 510, 93 CCA 532]. 

36. U. S.—Jahn y. Champagne 
Lumber Co., 157 Fed 407 [aff 168 Fed. 
510, 93 CCA 532]. 

Ala.—British, etc., Mortg. Co. v. 
Norton, 125 Ala. 522, 28 S 31; Gam- 
ble ‘-v. Aultman, 125 Ala. 372, 28 S 
30; Freeman v. Stewart, 119 Ala. 158, 
24 S 31; Andrews vy. Jones, 10 Ala. 
400. 

D. C.—McBride v. Ross, 13 App. 
576. 

Fla.—Gainer v. Russ, 20 Fla. 157; 
-Orman v. Barnard, 5 Fla. 528. 

Ky.—Aulick v. Reed, 104 Ky. 465, 
47 SW 331, 20 KyL 653. ; 

Md.—Chambers v. Chalmers, 4 Gill 
& J. 420, 283 AmD 572; McKim v. 
Mason, 2 Md. Ch. 510; Strike’s Case, 

Gen. v. 


1 Bland 57. 

Mich.—Atty. Oakland 
County Bank, Walk. 90. 

N. J.—Thompson v. North, 67 N. 
J. Eq. 278, 63 A 164. : 

N. Y.—Hood v. Inman, 4 Johns. 
Ch. 437; Holmes v. Dole, Clarke 71. 
But see Gould y. Edison Electric Il- 
Jum. Co., 29 Misc. 241, 60 NYS 559 
(since the defense of adequacy of 
remedy at law, to be available, must 
be pleaded, an answer alleging that 
plaintiff has an adequate remedy at 
law is good, although it states a con- 
elusion). 

[a] Conclusions of law.—A _ de- 
fendant is bound to state facts only 
and not conclusions of law. Ban- 
nister v. Miller, 54 N. J. Eq. 121, 32 
A’ 1066 [aff 54 N.' J. Eq. 701, 37 A 
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Co. v. Lynch, 3) 


1117]; Perez v. Aguerria, 1 Porto Rico 
Fed. 443; Ormes v. Beadel, 2 De G. 
F. & J. 333, 63 HngCh 257, 45 Re- 
print 649. 

_387. Young -v. Mitchell, 33 Ark. 
222; Gainer v. Russ, 20 Fla. 157. 

38. See cases infra this note. 

[a] Rule applied.—(1) Where it 
devolves upon defendant to show 
that a plaintiff was informed of a 
certain matter, it is not sufficient to 
allege that information was given; 
the facts communicated must be 
stated. Hays v. Doane, 11 N. J. Ea. 
84. (2) But to meet a charge that 
plaintiff relied solely on defendant 
for advice, it is sufficient to answer 
that plaintiff inquired of third per- 
sons, without naming them. Arm- 
PAS v. Crocker, 10 Gray (Mass.) 

{b] An answer averring ratifica- 


tion by stockholders of acts of the 


board of directors must state the 
time, manner, and circumstances of 
the ratification, HBidman y. Bowman, 
58 11l.¢444, 11AmR 90. 

[ec] An answer pleading consent 
of a majority of the abutting owners 
to the construction of a railroad on 
the street must state who consented 
and show that they are a’ majority. 
Brooklyn City, etc., R. Co. v. Coney 
Island; ete. Rs-Co., (35 Barb: CN. Ya) 


Denial that a contract existed 
modo et forma is bad; defendant 
must show in what form it existed, 
if at all. Pusey v. Wright, 31 Pa. 
387, 

[e] A general charge of usury is 
unavailing without stating facts con- 
stituting usury. Mosier v. Norton, 
83 Ill. 519. And see Usury [39 Cyc 
1041]. 

39. Orman v. Barnard, 5 Fla. 528; 
Rice v. Winchell, 285 Ill. 36, 120 NE 
572; Vaupell v. Woodward, 2 Sandf. 
GheviGNw Ya) 143; 

fa] Rule applied.—It is insuffi- 
cient to allege that a contract is void 
in law. Vaupell v. Woodward, 2 
Sandf. Ch. (N. Y.) 143. 

40. Dick v. Doughten, 1 Del. Ch. 
320; Marvin v. Hampton, 18 Fla. 131; 
Rhea v. Allison, 3 Head (Tenn.) 176; 
High v. Batte, 10 Yerg. (Tenn.) 335. 
But see Servis v. Beatty, 32 Miss. 52 
(the same strictness in setting up 
the defense of a bona fide purchase 
for a valuable consideration without 
notice is not required when made in 
an answer as in a plea). 

41. Weatherford v. Tate, 19 S. C. 
Eq. 27. 


Demurrer or plea raising defense 
of laches see supra §§ 469, 507. 

42. Byers v. Fowler, 12 Ark. 218, 
54 AmD 271; Gallatian v. Cunning- 
ham, 8 Cow. (N. Y.) 361; Manhattan 
Co. v. Evertson, 6 Paige (N. Y.) 457; 
Woodruff v. Cook, 2 Hdw. (N. Y.) 259. 
But see King v. McVicker, 3 Sandf. 
Ch. (N. Y.) 192 (one asserting a legal 
right is not bound to deny notice of 
subsequent interests, unless the bill 
alleges notice). 

43. Yaeger, etc., Hardware Co. vy. 
Pritz, 69 Fla, 8, 67 S 231. 

44. Von Schroeder v. Brittan, 95 
Fed. 169. 

ja] MTilustration.—As where ona 
paragraph contains a denial which is 
qualified in another, or where differ- 
ent provisions of a statute of limita- 
tions are set up as defenses in dif- 
ferent paragraphs. Von Schroeder y. 
Brittan, 98 Fed. 169. 

45. U. S.—Cleveland Sav., etc., Co. 
v. Bear Valley Irr. Co., 112 Fed. 693. 

Ill—Scanlan v. Scanlan, 134 Ill. 
630, 25 NE 652; Stone v. Moore, 26 
PNeSt 65: 

Ind.—Driver v. Driver, 6 Ind. 286. 
i Md.—Woodville v. Reed, 26 Md. 
Us 

Miss.—Glasscock v. Robinson, 21 
Miss. 85. 

N. J.—Weidmann Silk Dyeing Co. 
v. East Jersey Water Co., 88 N. J. Eq. 
397, 102 A 858, 1056; Gilbert v. Gal- 
pin, 11 N. J. Eq. 445; Commercial 
Bank v. Reckless, 5 N. J. Eq. 650. 

N. Y.—Hawley v. Cramer, 4 Cow. 
717; Hopper v. Hopper, 11 Paige 46. 

N, C.—Green v. Burt, 37 N. C. 545. 

Pa.—Alcania Co. v. Avonmore 
Land, etec., Co., 23 Pa. Dist. 990. 

Eng.—Jesus College v. Gibbs, 1 Y. 
& C. Exch. 145, 160 Reprint 59. 

[a] An answer is not inconsistent 
so as to deprive defendant of its 
benefit, where it alleges a general 
conclusion and sets forth the par- 
ticulars by which it is reached. 
Woodville v. Reed, 26 Md. 179. 

46. Child v. Emerson, 99 Mich. 38, 
57 NW 1042; Kinloch vy. Meyer, 17 
S:4C) Hgh427. 

47. Cleveland Sav., ete. Co. v. 
Bear Valley Irr. Co., 112 Fed. 698. 

48. Hummel vy. Moore, 25 Fed. 


Ozark Land Co. v. Leonard, 24 
660; Leech v. Bailey, 6 Price 
504, 146 Reprint 880; Jesus College 
v. Gibbs, 1 Y. & C. Exch. 145, 160 Re- 
print 59. 

50,. Scanlan v. 134 Ill, 

630, 25 NE 652. 


Scanlan, 
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defense.®? 

[§ 562] 7. Impertinence and Scandal. Imperti- 
nence and scandal, in relation to answers, are dis- 
cussed elsewhere in this article.>? 

[§ 563] 8. Plea Ordered to Stand for Answer. 
The court may, in the exercise of its discretion and 
in order to subserve the ends of justice, when a plea 
is not overruled, instead of allowing it its full effect, 
order it to stand for an answer.®* If on argument 
the eourt considers that matter offered by way of a 
plea may be a defense in whole or in part, but that 
the plea is formally defective, instead of overruling 
the plea the court frequently will direct it to stand 
for an answer.°* When this is done without leave to 
plaintiff to except, the order implies that the plea 
is deemed sufficient as an answer, although not nec- 
essarily a full defense.®> Defendant may be given 
leave to file a more formal answer,®® or the right 
may be reserved in plaintiff to except.°* When the 
right to except is reserved, the order allowing the 
plea to stand for an answer implies that it ¢on- 
tains matter which if put in form of an answer 
would have been available as a defense to all or 
part of the matters which it professes to cover, but 
that plaintiff ws entitled to further discovery.®® 
Plaintiff is not, however, obliged to except, but may 
proceed in the same manner as if the plea had been 


51. Equity Rules 1912), rule 30. print 1205; 
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put in as an answer.>? ; 

Where both a plea and answer are filed and the 
plea is overruled by the answer, it may be ordered 
to stand for an answer with liberty to except.°° But 
where the answer covers the whole bill and the plea 
is overruled because it dees likewise, there is no 
necessity for ordering the plea to stand for an an- 
swer, as the answer on file already covers the whole 
ground upon which the plea depended for a de- 
fense.*! Where defendant makes one defense by 
plea and ancther by answer the plea may be ordered 
to stand for an answer. And where a supporting 
answer does not give sufficient discovery to support 
a negative or anomalous plea, the plea may be or- 
dered to stand for an answer.*? 

Sufficient only for part of bill covered. Where 
a plea is ordered to stand for an answer it will be 
sufficient so far as it covers the bill, but the plain- 
tiff may except to the residue of the answer.*+ 

[§ 564] 9. Admissions by Answer—a. In Gen- 
erak Plamtiff is entitled to the benefit of all the 
admissions made in the answer,®* and is at liberty to 
draw any legitimate inference therefrom, even though 
it establishes the existence of fraud in the face of 
the general denials of the answer.** Where a fact is 
alleged in the bill and admitted in the answer the 
admission is conclusive.*? The facts admitted are 


Murrells, 11, (End.) 96; Condigt'v. Erie R. Co., 


And see Cleveland Engineering Co. v. 
Gallion Dynamic Motor Truck Co., 
243 Fed. 405. 

52. See supra §§ 385-387. 

53. Ainger v. Webster, 85 Vt. 446, 
82 A 666; Dietrich vy. Hutchinson, 81 
Vt. 160, 69 A 661. 

54. U. S.—Dobson v. Peck, 103 
Fed. 904; Pentlarge v. Pentlarge, 22 
Fed. 412, 22 Blatchf. 120. 

N. H.—Bell: v. Woodward, 42 N. 
H. 181. 

N. Y.—Stuart v. Warren, 1 NYLeg 
Obs 293; Leaycraft v. Dempsey, 15 
Wend. 83; Jarvis v. Palmer, 11 Paige 
650; Leacraft v. Demprey, 4 Paige 
124; Orcutt v. Orms, 3 Paige 459; 
Kirby vy. Taylor, 6 Johns, Ch. 242. 

Tenn.—Whitaker v. Whitaker, 10 
Lea 93; Brien v. Marsh, 1 Tenn. Ch. 
625. : 

Vt.—Tarbell v. Tarbell, 57 Vt. 492. 

Eng.—Brooks vy. Sutton, L. R. 5 
Eq. 361; Pearse v. Dobinson, L. R. 1 
Eq. 241; Maitland v. Wilson, 3 Atk. 
$14, 26 Reprint 1265; Anonymous 3 
Atk. 809, 26 Reprint 1262; Dormer 
v. Fortescue, 2 Atk. 282, 26 Reprint 
573; Burton vy. Ellington, 3 Bro. Ch. 
196, 29 Reprint 487; Whitbread v. 
Brockhurst, 1 Bro. Ch. 404, 28 Re- 
print 1205; Glover v. Weedon, 3 Jur. 
N. S. 903; Cowne v. Douglas, 1 Mc- 
Clell. & Y. 321, 148 Reprint 435; Pusey 
v. Desbouvrie, 3 P. Wms. 315, 24 Re- 
print 1081, 10 ERC 351; Sheldon v. 
Aland, 3 P. Wms. 104, 24 Reprint 
987; Wing v. Murrells, 11 Price 723, 
147 Reprint 616; Kinsey v. Kinsey, 
2 Ves. 577, 28 Reprint 368; Salkeld 
vy. Science, 2 Ves. 107, 28 Reprint 71; 
Wood v. Strickland, 2 Ves. & B, 150, 
35 Reprint 276; Bayley v. Adams, 6 
Ves. Jr. 586, 31 Reprint 1208; Jones 
v. Pengree, 6 Ves. Jr. 580, 31 Re- 
print 1205; Moore v. Edwards, 4 Ves. 
Jr. 23, 31 Reprint 12; Strode v. Black- 
burne, 3 Ves, Jr, 222, 30 Reprint 979; 
Lake v. Thomas, 3 Ves. Jr. 17, 30 
Reprint 870; Higgins v. Crawfurd, 2 
Ves. Jr. 571, 30 Reprint 781. 

[a] Plea good in part.—This may 
be done where the plea is good in 
part and bad in part. French y. Shot- 
well, 5 Johns. Ch. (N. Y.) 555. 

[b] If a plea is double or does not 
bring the question between the par- 
ties to a single point it may be or- 
dered to stand for an answer, with 
liberty to except. Whitbread  v. 
Brockhurst, 1 Bro. Ch. 404, 28 Re- 


Price 723, 147 Reprint 616; Cooth v. 
Jackson, 6 Ves. Jr. 12, 31 Reprint 913. 

[c] Where 2 former decree was 
pleaded in bar, but it was not shown 
that the decree was signed and en- 


rolled; the decree was overruled with } 


leave to insist upon the same matter 
in the answer. Anonymous, 3 Atk. 
809, 26 Reprint 1262; Kinsey v. Kih- 
sey, 2 Ves. 577, 28 Reprint 368. 

[ad] Several pleas allowed to stand 
for answer.—Usually only a single 
plea is filed, but if defendant has 
filed more than one plea, either by 
permission of the é¢ourt or with the 
acquiescence of plaintiff, there is no 
reason why the several pleas may 
not be ordered to stand for an an- 
Brien v. Marsh, i Tenn. Ch. 


55. Fla.—Pinellas Packing Co. v. 
Clearwater Citrus Growers’ Assoc., 
67 Fla. 433, 65 S 591. ° 

Ga.—Beall v. Blake, 10 Ga. 449. 

N. Y¥.—McCormick v. Chamberlin, 
11 Paige 543; Leacraft vy. Demprey, 
4 Paige 124; Kirby v. Taylor, 6 Johns. 
Ch, 242. : 

Leeann ie v. Marsh, 1 Tenn, Ch. 


Eng.—Maitland v. Wilson, 3 Atk. 
814, 26 Reprint 1265; Sellon v. Lewen, 
3 P. Wms. 239, 24 Reprint 1045. 

[a] Defense to some material 
part.—The order determines that the 
plea contains matter which properly 
presented constitutes a valid defense 
to some material part covered by it. 
Orcutt v. Orms, 3 Paige (N. Y.) 459. 
eave Brien v. Marsh, 1 Tenn. Ch. 

5. 

57. Brien vy. Marsh, 1 Tenn. Ch. 
625; 2 Daniell Ch, Pr. p 227. 

58. McCormick v. Chamberlin, 11 
Paige (N. Y.) 543. 

59. McCormick v. Chamberlin, 11 
Paige (N. Y.) 548. 

60. Souzer v. De Meyer, 2 Paige 
(N. Y.) 574; Jones v. Pengree, 6 Ves. 
Jr. 580, 31 Reprint 1205. 


61. Summers v. Murray, 2 Edw. 
ENS) Yi), 205: 
62. Lewis v. Baird, 15 F. Cas. No. 


8,316, 3 McLean 56. 
63. Mansell v. Feeney, 
& H. 343, 70 Reprint 1076. 
64. Leacraft v. Demprey, 4 Paige 
(N. Y.) 124; Kirby v. Taylor, 6 Johns. 
Ch. (N. Y.) 242; Coke v. Wilcocks, 
Mosely 73, 25 Reprint 279. 
65. Clark v. Spears, 


2 Johns. 


7 Bilackf. 


77 N. J. Eq. 282, 76 A 452; Atty-Gen. 
v. Steward, 21 N. J. Eq. 340; Yost v. 
Hudiberg, 2 Lea (Tenn.) 627. 

66. Yost. . v. Hudiberg,:.2 Lea 
(Tenn.) 627. 

67. U. S.—Caverder vy. Cavender, 
114° U.S.) 4643.5. SCt 955,..29) Lived: 
212; Clark-Mcntana_ Realty Co. v. 
Butte, etc., Copper Co., 233 Fed. 547. 
, Ala.—Ta2it v. American Freehold 
Land Mortg. Co., 132 Ala. 193, 31 S 
623; Taunton v MclInnish, 46 Ala. 
619; Ozley v. Ikelheimer, 26 Ala. 332; 
Adams y. Shelby, 10 Ala. 478. 
snes C.—Nichols v. Bealmear, 36 App. 

Fla.—Watson v. Bair, 73 Fla. 255, 
74 S 317; Lainhart v. Burr, 49 Fla. 
315, 38 S 711; Clarkson vy. Louder- 
back, 36 Fla. 660, 19 S 887. 

Ga.—Imboden vy. Etowah, etc., Hy- 
draulic Hose Min. Co., 70 Ga. 86; 
Justices Pike County Inferior Ct. v. 
Gxuie, ete., Plank-Road Co., 15 Ga. 


Ill—Texas Home Ins., ete.. Co. v. 
Myer, 93 Ill. 271; Padfield vy, Pad- 
field, 64 Ill. 166; Weider v. Clark, 
27 Ill. 251; West Side Masonic Tem- 
ple Assoc. v. Smith, 177 Ill. A. 161; 
Chicago, etc., R. Co., v. Peo., 120 Ill. 
A. 306 [aff 222 Ill. 427, 78 NE 790). 

Ky.—Wright v. Wright, 2 Litt. 8. 


Ma.—Robertson v. Parks, 3 Md. 
Ch. 65, 

Miss.—Chamberlin-Hunt Academy 
v. Port Gibson Brick, etc., Co., 80 


Miss. 517, 32 S 116, 484; Williamson 
v. Downs, 34 Miss. 402. 

N. H.—Hollister vy. Barkley, 11 N. 
H. 501. 

N. J.—Vulean Detinning Co. v. 
American Can Co., (Ch.) 69 A 1103; 
Poor Children’s Relief Corp. v. Eden, 
62 N. J. Eq. 542, 50 A 606; Voorhees 
v. Voorhees, 18 N. J. Eq 223. 

Pa.—kKoons y. Bute, 2 Phila. 170. 
ae I.—McElroy v. McCarville, 71 A 
eh ae ee v. Donaldson, 97 A 

Wis.—Cooper vy. Tappan, 9 Wis. 361. 

[a] On admission of facts show- 
ing duty to account an account will 
be ordered, although indebtedness is 
denied. Koons vy. Bute, 2 Phila (Pa.) 


170. 

{b] Statute of frauds.—Where the 
answer admits the making of a con- 
tract alleged in the bill, without as- 
serting that it was not in writing, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not in issue, and so need not be proved,®® nor can 
they be called in question or disproved.®® But ad- 
missions to be conclusive must be full and unequivo- 
cal. They cannot be inferred from other admissions, 
unless the express admissions are so closely con- 
nected with those to be inferred that to disprove the 
latter would disprove the former.?° No admission 
in an answer can avail plaintiff unless the fact ad- 
mitted is well pleaded ™ and substantially alleged 72 
in the bill. An admission in an answer is no broader 
than the allegation in the bill.7? An admission of 
the allegations of the bill is not an admission that 
plaintiff is entitled to the relief prayed.’4 

Unsworn answer. Admissions in an answer, not 
sworn to, have the same effect as though the answer 
were under oath.75 

Whole answer considered. Where it 1s sought to 
charge a defendant by reason of admissions made 
in his answer, the whole answer upon that question, 
if used at all, must be used and taken together.’® 
The court must look to the denials, as well as the 
admissions, contained in the answer,?’ and expla- 
nations given must be used in connection with the 
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admissions made.’® But if an answer under oath is 
waived, and the facts admitted are clearly proved, 
independent of admissions, in the answer, defend- 
ant is not entitled to the benefit of qualifying ex- 
planations contained in his answer.7® 

Admissions by one defendant. Admissions of one 
of several defendants, whose liabilities are separate 
and distinct as among themselves, do not relieve 
plaintiff from the necessity of making proof as 
against the other defendants.®° 

Insufficient denials not admissions. While an an- 
swer is subject to exceptions if it denies evasively 
instead of directly, or generally instead of specifi- 
cally, or literally instead of substantially,’ sueh de- 
nials are not taken to admit the facts attempted 
to be controverted.? A general denial or a nega- 
tive averment in an answer, although insufficient on 
exceptions, cannot be deemed an admission of the 
averments of the bill thus denied, after replication, 
and no relief can be granted upon those averments 
in the absence of proof.8? The usual general denial 
_ found in answers is sufficient to make an issue on 
material allegations in the bill not admitted, and 


defendant cannot object on the hear- 
ing on the ground that it-was within 
the statute of frauds. Brewer v. 
Peed, 7 J. J. Marsh. (Ky.) 230. Ana 
see Frauds, Statute of [20 Cye 315]. 

[c] Admissions as to deeds.—(1) 
Where a bill alleges that a deed was 
given merely to secure a debt, and 
the answer admits that the grantor 
made a certain deed in writing, of 
such date and of such purport and 
effect as in the bill mentioned and 
set forth, this is not-such an admis- 
sion of the nature and effect of the 
deed as to preclude all inquiry on 
the subject. Brown v. Balen, 33 N. 
J. Eq. 469. (2) Admission that a 
deed bears a certain date does not 
estop defendant from showing that 
it was delivered thereafter and fraud- 
ulently antedated. Holbrook v. Wor- 
ecester Bank, 12 F. Cas. No. 6,597, 2 
Curt. 244. 

{d] Fact in avoidance.—In equity, 
as at law, if a fact is admitted and 
another fact is averred to avoid it, 
the fact admitted is proved, with all 
its consequences, and stands as 
though the fact in avoidance had not 
been averred, unless it also is proved. 
Clark-Montana Realty Co. v. Butte, 
etc., Copper Co., 233 Fed. 547. 

68. U. S.—Pugh v. Fairmount 
Gold, etc., Min. Co., 112 U. S. 238, 
ESO ty i since S.- Iusk COTO Sa: 

Fla.—Patrick v. Kirkland, 53 Fla. 
768, 43 S 969, 125 AmSR 1096, 12 
Ann Cas 540; Mayo v. Hughes, 51 
Fla. 495, 40 S 499; Lainhart v. Burr, 
49 Fla. 315, 38 S 711. ' 

Ga.—Imboden v. Etowah, etc., Min. 
Co., 70 Ga. 86; Pike County Justices 
Inferior Ct. v. Griffin, ete, Plank 
Road: Co:,'15 Ga. 39. 

Tll.— Chickering v, Fullerton, 90 Ill. 
520; Fergus v. Ginkham, 38 Ill. 407; 
West Side Masonic Temple Assoc. 
v. Smith, 177 Ill. A. 161; MiNer v. 
Payne, 4 Ill. A. 112. 

UL Paste be a fi 227 
Mass. 220, 116 , 

N. H.—Tappan v. Evans, 11 N. H. 
Bis 

N. Y.—Balehen v. Crawford, 1 
Sandf, Ch. 380. 

Va.—kKerr v. Love, 1 Wash. (1 Va.) 
1723 

Eng.—Grosvenor y. Cartwright, 2 
Ch. Cas. 21, 22 Reprint 827. 

See also infra § 672. 

[a] A decree may be based en- 
tirely on the admissions of the an- 
swer without other proof. Cavender 
v. Cavender, 114 U. S. 464, 5 SCt 955, 
29 L. ed, 212; Reynolds v. Crawfords- 
ville First Nat. Bank, 112 U. S. 405, 
5 SCt 213, 28 L. ed, 733; Padfiela v. 
Padfield, 64 Ill. 166; Perkins v. Nich- 
ols, 11 Allen (Mass.) 542; Tappan 
vy. Evans, 14 N. H. 311; Brinckerhoff 


Tasker, 


v. Brown, 7 Johns. Ch. (N. Y.) 217; 
Kerr v. Love, 1 Wash, (1 Va.) 172; 
Grosvenor v. Cartwright, 2 Ch. Cas. 
21, 22 Reprint 827. 

69. U. S.—Robinson v. Philadel- 
phia, ete., R. Co., 28 Fed. 577. 

Ala.—MecGehee v. Lehman, 65 Ala. 
a8) Toney v. Moore, 4 Stew. & P. 

Fla.—Lainhart v. Burr, 49 Fla. 315, 
38 S711. 

Ill.—Knowles v. Knowles, 86 Ill. 1; 
Weider v. Clark, 27 Ill. 251. 

N. J.—Lippincott v. Ridgeway, 11 
N. J. Eq. 526; Van Hook v. Somer- 
ville Mfg. Co. 5 N. J. Eq. 633, 45 
AmD 401; Evans v. Huffman, 5 N. J. 
Eq. 354. 

Va.—Fant v. Miller, 17 Gratt. (58 
Va.) 187. Shirley v. Long, 6 Rand. 
(27 Va.) 764. 

[a] Mistake.—Such an admission 
is conclusive although defendant ex- 
hibits evidence tending to show that 


it was made under a mistake. Hol- 
lister v. Barkley, 11 N. H. 501. 
70. Schwarz v. Sears, Walk. 


(Mich.) 19. 

71. Cullman Property Co. v. Hitt 
Lumber Co., (Ala.) 77 S 574. 

72. U. S.—Jackson v. Ashton, 11 
Pet. 229, 9 L. ed. 698; Battle v. New 
York Mut. L. Ins. Co., 2 F. Cas. No. 
1,109, 10 Blatehf. 417. 

Mass.—Buck y. Dowley, 16 Gray 
555. 

N. J.—Hoff v. Burd, 17 N, J. Eq. 
201. : 

N. C.—Mayo v. Washington, 122 N. 
Cc. 5, 29 SE 343, 40 LRA 163; Melvin 
v. Robinson, 42 N. C. 80. 

Tenn.—Jameson Vv. Shelby, 2 
Humphr. 198; Beech vy. Haynes, 1 
Tenn. Ch. 569. 

Vt.—Thompson-Starrett Co. v. EH. 
B. Bllis Granite Co., 86 Vt. 282, 84 
A 1017. 

W. Va.—Halstead v. Aliff, 738 W. 
Va. 480, 89 SE 721. 

{a] Admission in answer differ- 
ent from allegation in bill.—Where 
the answer admits a written con- 
tract which differs from that set out 
in the bill, plaintiff cannot take ad- 
vantage of this admission without 
amending his bill. Buck vy. Dowley, 
16 Gray (Mass.) 555. 

[b] An admission of a common 
source of title, although not alleged 
in the bill, will excuse plaintiff from 
proof of title. back of the common 
source so admitted, such common 
source of title not being the founda- 
tion for the relief prayed for, but 
only a fact provable under the allega- 
tion of good title in plaintiff and no 
title in defendant, and possession. 
Halstead v. Aliff, 78 W. Va. 480, 89 
SE 721. 

73. Jenkins vy. Andover Theologi- 


eke Seminary, 205 Mass. 376, 91 NE 
74. Hendrickson v. Winne, 3 How 
Soren (ON area pantie 
75. U. S—Uhlmann vy. Arnholt, 
etc., Brewing Co., 41 Fed. 369. 
Ala.—Blum y. Mitchell, 59 Ala, 535. 
Del.—Cummins v. Jerman, 6 Del. 
Ch, 122, 33 A. 622; 

Ga.—Hickson v. Bryan, 75 Ga. 392; 
Sims yv. Ferrill, 45 Ga. 585. 5 
Ill.—Miller v. Payne, 4 Ill. A. 112. 
Mich.—Shook v. Proctor, 27 Mich. 
377; Morris v. Hoyt, 11 Mich. 9; Dur- 

fee v. McClurg, 6 Mich. 223. 
N. J.—Hageman v. Brown, 76 N. J. 
Eq. 126, 73 A 862; Craft v. Schlag, 61 


N. J. Ba. 567, 49 A 431; Hyer v. 
Little, 20 N. J. Eq. 443. 
N. Y.—Bartlett v. Gale, 4 Paige 


503. 

Tenn.—Hurst vy. Jones, 10 Lea 8. 

Wis.—Smith v. Potter, 3 Wis. 432. 

Eng.—Curling v. Townshend, 19 
Ves. Jr. 628, 34 Reprint, 649. 

[a] Answer withdrawn.—No part 
of an unsworn answer, which has 
been withdrawn by consent of the 
court upon the ground thai it was 
written by the solicitor and did not 
state the facts of the case, can be 
read as evidence against defendant 


on the hearing of the case. Hurst 
v. Jones, 10 Lea (Tenn.) 8. 
76. Durfee v. McClurg, 6 Mich. 


223; Reager vy. Chappelear, 104 Va. 
14, 51 SE 170. And see infra § 707%. 

me Crawford y. Kirksey, 50 Ala. 
590. 

78. Reager v. Chappelear, 104 Va. 
14, 51 SE 170. 

79. Reager vy. Chappelear, 104 Va. 
14, 51 SH 170. 

80. Ala.—tHenderson y. Hall, 134 
Ala. 455, 32 S 840, 63 LRA 673. 

Mass.—Harvey vy. Smith, 179 Mass. 
592,61 ONE 3217. 

N. Y.—Desplaces v. Goris, 2. Edw. 
422. 

Or.—Murphy v. Bjelik, 87 Or. 329, 
169 P 520, 170 P 723. 

W. Va.—Dickinson v. Chesapeake, 
etc., R. Co., 7 W. Va; 390. 


81. See supra § 555. 

s2. U. S.—wU. S. v. Ferguson, 54 
Fed. 28. 

Ala.—White v. Wiggins, 32 Ala. 


424; Savage v. Benham, 17 Ala. 119. 
D. C—Whitaker y. Middle States 

Loan, etc.,, Co, 7) App. 203. 
Mass.—Parkman v. Welch, 19 Pick, 


. 231, 


Miss.—Madison County y. Paxton, 
57 Miss. 701. 

W. Va.—Sandusky y. Faris, 49 W. 
Va. 150, 38 SE 563; Core v. Bell, 
20 W. Va. 169. 

83. People’s U. S. Bank v. Gilson. 
161 Fed. 286, 88 CCA 332 faff 14( 
Fed. 1]; Robinson y. American Car 


\ 
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to which no direct response is made.*# 
Disserving and self-serving statements. A defend- 
ant may not make disserving admissions in an an- 
swer responsive to the bill, and then, by way of new 
matter, plead facts inconsistent with those admis- 
sions. In other words, defendant may not by 
self-serving statements avoid the effect of disserv- 
ing ones—at least, not unless they amount to con- 
fession and avoidance.®® 


Admissions other than express. Although it has 


been stated as the general rule that nothing alleged 


in the bill is to be regarded as admitted by the 
answer unless expressly admitted,®* yet plaintiff is 
frequently relieved from the necessity of proving 
certain allegations, although they are not expressly 
admitted,87 as where something stated in the an- 
swer, or the particular ground or issue upon which 
defendant places his defense, points to and involves 
an admission.’ And where a defense or denial is 
evasive and does not cover all the facts essential to 
its validity, it will be held to admit that the essen- 
tial facts not covered favor plaintiff.8° There are 
cases holding that an answer setting up a distinet 
meritorious defense, without questioning the right 
of plaintiff to sue in the capacity alleged in the bill, 
admits such right,°° and even that such distinct de- 
fense admits that in other respects plaintiff’s case 


ete., Co., 182 Fed. 165 [aff 135 Fed. 
693; 68 CCA 331]. 

84. Johns v. Bowden, 72 Fila. 530, 
73 S 603; Mitchell v. Mason, 65 Fla. 
208, 61 S 579; Godwin y. Phifer, 51 


Mon, 488 
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Mon. 382; Lawless v. Blakey, 4 T. B. 


Miss.—Applewhite v. Foxworth, 79 
Miss. 773, 31 S 533. 
N. J.—Tate v. Field, 56 N. J. Eq. 
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as stated in the bill is true, there being no denials 
thereof.*? 

The admission of a conclusion of law i is not bind- 
ing upon the court, 92 and will be treated as sur- 
plusage.°? - 

Improvident admissions. If an admission has 
been made improyidently and by mistake, the court 
may relieve the party making it from its effect by 
an order allowing him to withdraw his answer,°* or 
directing so much of it as contains the admission to 
be treated as no part of the record.®** But a mere ~ 
retraction of such admission, in a supplemental an- 
swer, will not avail to relieve the party from its 
effect.°° 

Caption as proof. An explicit recognition of a 
fact, such as the heirship of plaintiff, in the ecap- 
tion of defendant’s answer must, in the absence of 
an express denial in the body of the answer, be 
deemed sufficient in itself to establish that fact.** 

[§ 565] b. Effect of Not Answering All Alle- 
gations. Although from what appears in the an- 
swer an admission is sometimes implied of certain 
matters not denied,®® the mere failure of defendant 
to deny by his answer all the allegations of the bill, 
unaccompanied by circumstances from which an ad- 
mission may be implied, will not operate as an ad- 
mission of such allegations as are not denied, but 
supra. (7) On a bill to correct an 
alleged mistake in a lease, an aver- 
ment in answer that, if applied to 
defendant, ‘‘would have corrected any 
mistake in said lease,’ does not 


amount to an admission of the speci- 
, tied mistake and an offer to correct 


Fla. 441, 41 S 597; Parken v. Safford, | 35, 37 A 440; Bowker v. Gleason, 
48 Fla. 290, 37 S 567; Pinney v. Pin- (eh) oe A 324. 
ney, 46 Fla. 559, 85 S 95; Stackpole Y.—Crary v. Smith, 2 N. Y. 60. 


v. Hancock, 40 Fla. 362, 24 S 914, 45 


LRA 814; Liteh v. Clinch, 136 Ill. 
410, 26 NE 579. 

85. Weidmann Silk Dyeing Co. v. 
East Jersey Water Co., 88 N. J. Eq. 
897, 102 A 858, 1056. 

S6i, Pirolas'v;, Turner’ Co,, 142 aii 


A: 657 [aff 241 Ill. 215, 89 NE 259]; 
Shook v. Proctor, 27 Mich. 349; Young 
v. McKee, 13 Mich. 552; Morris v. 
Hoyt, 11 Mich. 9. Andee infra § 565. 


87. German Sav., ete., Soc, vy. De 
Lashmutt, 83 Fed. 33; Starr v. De 
Lashmutt, 76 Fed. 907; Wilmer v. 


Philadelphia, etc., Coal, etce., Co., 124 
Md. 599, 93 A 157; Shook y. Proctor, 
27 Mich. 349; Lewis v. Knoxville F. 
Ins) (Con) 858 Tenn. LL) 20SWwo1Ts 

88. Klenk v. Byrne, 143 Hed. 1008; 
Shook vy. Proctor, 27 Mich, 349. 

[a] Rule applied.—(1) “Where a 
bill, for instance, sets up the execue 
tion of a promissory note by the de- 
fendant to the complainant and its 
loss, claiming that the amount of it 
is due and unpaid, seeking to base a 
decree upon it in his favor, an an- 
swer, especially if not on oath, and 
therefore purely voluntary, which 
states that the note was paid to com- 
plainant and delivered up to the de- 
fendant, and that he has it in his 
possession, would be a very clear im- 
plied admission of the execution of 
the note by the defendant, and would 
relievé the complainant of proof of 
such execution.” Shook y. Proctor, 
27 Mich. 349, 359. (2) Plaintiff’s title 
to real estate will be deemed to be 
admitted by an answer in which de- 
fendant pleads an adverse claim of 
title, deraigned from a void judicial 
decree in a proceeding against plain- 
tiff to foreclose a lien for taxes, 
notwithstanding a denial of plaintiff's 
title in the same answer. Klenk vy. 
Byrne, 143 Fed. 1008. 

89. 
28. 

Ky.—Lewis v. Outton, 3 B. Mon. 


453; Price v. Boswell, 3 B. Mon. 13; 
Greenwade v. Greenwade, 3 Dana 
495; McCampbell . v...Gill, 4.5. J. 
Marsh. 87§ Sallee v. Duncan, 7 T. B. 


Ill.— Higgins v. Curtiss, 82 Ill. 


mat see Gamble v. Johnson, 9 Mo. 
605 (omissions and evasions in an an- 
swer, although calculated to weaken 
the force of the answer, are not ad- 
missiorts). 

[a] Rule applied.—(1) When de- 
fendant evades discovery of a date 
within his knowledge it will be taken 
to be that which is most beneficial 
to plaintiff and consistent with the 
other circumstances. Tarpley v. 
Wilson, 33 Miss. 467. .(2) Where the 
bill averred that a preémption claim 
was canceled by the proper authority, 
and the arswer denied that the claim 
was legally canceled and alleged that, 
if canceled, it was without sufficient 
authority, the answer was held to 
admit the averments of the bill. 
Holmes v. State, 100 Ala. 291, 296, 14 
S 51. (8) Notice of a trust charged 
in the bill is admitted by an answer 
admitting that defendant had heard 
that an estate was in some way de- 
vised in trust for plaintiff. Haywood 
v. Ensley, 8 Humphr. 
(4) An admission that plaintiff had 
asked defendant what she could pay 
him meets an allegation that plaintiff 
had repeatedly asked defendant for 
his bill. Armstrong v. Crocker, 10 
Gray (Mass.) 269: (5) Where the 
bill alleges that the judgments on 
which the suit is founded were reg- 
ularly enrolled, and the answer, 
while it styles it an alleged and 
pretended enrollment, intends to as- 
sail it only for assumed invalidities 
in the judgments, the enrollment is 
sufficiently admitted and need not be 
proved. Taylor v. Webb, 54 Miss. 36. 
(6) Where a bill avers that a pre- 
emption ciaim was canceled by the 
proper department, and contains a 
copy of a letter from the assistant 
secretary, notifying the claimant of 
the order of cancellation, the aver- 
ment of the bill is admitted by an 
answer which nowhere denies it, but 
avers that “his claim was never le- 
gally cancelled,’ and “that if any 
such cancellation was made, it was 
not only without authority, but upon 
insufficient proof.” 


(Tenn.) 460.: 


it. Robbins v. Battle House Co., “4 
Ala, 499. (8) Where an executrix 
alleges in her answer that she has 
received the assets of her testator as 
shown by her return to the orphans’ 
court, which she is prepared, when 
required, to produce, this is not an 
admission of the sufficiency of as- 
sets. Dugan v. Gittings, 3 Gill (Md.) 
138, 43 AmD 306. (9) Where an an- 
Swer denies the material facts al- 
leged in the bill, a mere proposal to 
release or surrender a part of the 
land held under lease from plaintiff, 
in a suit to cancel the entire lease, 
does not amount to an admission of 
the facts entitling plaintiff to the 
relief sought. Hart v. Kanawha Oil 


Co., 79 W. Va. 161, 90 SE 604. 
90. Niles v. Williams, 24 Conn. 
279; Owings vy. Patterson, 1 A. K. 


Marsh. (Ky.) 620. 

91. Woodworth y. Huntoon, 40 Il. 
131, 89 AmD 340; Taylor v. Webb, 
54° Miss. 36. 

92. Peo. v. Pittsburg, etc., R. Co., 
244 Ill. 166, 171, 91 NE 48 [writ of 
error. dism 235 U. S. 689, 35 SCt 205, 
59 L. ed. 427]; Mayo v. Washington, 
122 N. C..5, 29 SE 348, 40 LRA 163. 

“Parties cannot, by their admis- 
sions of law arising out of an un- 
disputed state of facts, bind the 
court to adopt their view. They may, 
where the admission -was made 
through fraud or where it induced 
the opposite party to assume a posi- 
tion he would not have assumed had 
the admission not been made, estop 
themselves from afterwards denying 


it.” ‘Peos iw: Pittsburg, ete. y R. 10s, 
supra. 

93. Glade Coal Min, Co. v. Harris, 
65 W. Va. 152, 63°SE 873. 

94. See infra § 568. 

95. Maher v. Buil, 39 Ill. 531. 

96. . Mahers ‘veh Bull trs 9) TNR ok. 
But see Hollister v. Barkley, 11 N. 


H. 501 (if defendant has made a 
mistake in his answer, he can be re- 
lieved by leave to amend or to file 
a supplemental answer). 

97. Owings v. Patterson, 1 A. K. 


Holmes vy. State, ! 


Marsh. (Ky.) 620. 
98. See supra § 564, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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plaintiff is nevertheless bound to prove them.°? But, 
according to some authorities, this rule is subject 
to the qualification that where material matters are 
stated in the bill, which are or may be fairly pre- 
sumed to be within the knowledge of defendant, a 
failure to answer such matters is an admission of 
If, however, such matters are not or 
cannot fairly be presumed to be within defendant’s 
knowledge, they are not admitted by a failure to 
v A defendant does not by silence 
admit matters of inference or law,? or matters con- 
tained in interrogatories having no foundation in 


their truth. 


answer them.? 


99. U.S.—Brown y. Pierce, 7 Wall. 
205, 19 L. ed. 134; Young y. Grundy, 
6 Cranch 51, 3 L. ed. 149; Lovell v. 
Johnson, 82 Fed. 206; Smith v. Ewing, 
23 Fed. 741; Rogers v. Marshall, 13 
Fed. 59, 3 McCrary 87; Brooks v. 
Byam, 4 F. Cas. No. 1,947, 1 Story 
296; Webb v. Powers, 29 F. Cas. 
No. 17,323, 2 Woodb. & M. 497. But see 
Klenk v. Byrne, 143 Fed. 1008, 1010 
(‘facts well pleaded in a bill of 
complaint and not denied nor contro- 
verted by the answer are not required 
to be proved, unless the defendant by 
the answer demands proof’); Surget 
Ne Byerss. 237 BY. Cas, No. 913,629) 
Hempst. 715 (the rule of law that 
every material averment not denied is 
admitted would seem to apply a for- 
tiori in equity). 

Del.—Cochran vy. 1 Del. 
200. 

Fla.—Pinney v. Pinney, 46 Fla. 559, 
35 S 95; Stackpole v. Hancock, 40 
Fla. 362, 24 S 914, 45 LRA 814, 

Sp pe Re ae v. McGwier, 24 Ga. 

1ll—Stemm v. Gavin, 255 Ill. 480, 
99 NE 663; Howard v. Boyle, 248 
Ill. 251, 93 NE 737; Shuld v. Wilson, 
225 ill. 336, 80 NE 259; Glos v. Crat- 
ty, 196 ill. 193, 68 NH 690; Wilson v. 
Augur, 176 Ill. 561, 52 NE 289; Cush- 
man v. Bonfield, 139 Ill, 219, 28 NE 
“OS [ate oo LN AD 436] ) Litch= +. 
Clinch, 136 Ill. 410, 26 NE 579; Glos 
v. Randolph, 133 Ill. 197, 24 NE 426; 
Hopkins =v. = Medtey, 797 tle’ 402: 
Thomas v. Adams, 59 Ill. 223; Nelson 
Veiner ar. 0) sul 47 3<-rDooley,’ iv. 
Stipp, 26 Ill. 86; Morgan v. Herrick, 
21 Ill. 481; Kitchell v. Burgwin, 21 
Ill, 40; Trenchard v. Warner, 18 Ill. 
142; Stacey v. Randall, 17 Ill. 467; 
‘Wilson y. Kinney, 14 Ill. 27; Fuqua v. 
Robinson, 10 Ill. 128; De Wolf v. 
Long, 7 Ill. 679; Holdridge v. Bailey, 
5 ll. 124; Henry County v. Stevens, 
120 Ill. A. 344 [rev on other grounds 
218 Ill. 468, 75 NE 1024, 4 LRANS 
3839, 4 AnnCas 136]; Bachmann v. 
Supreme Lodge K. L. H., 44 Ill. A. 
188; Yates v. Thompson, 44 Ill. A. 
145. 

a Nels y. Claypool, 8 Blachf. 

4, 

Md.—Crowe v. Wilson, 65 Md. 479, 
5 A 427, 57 AmR 3438; Warner v. 
Dove, 33 Md. 579; Rider v. Riely, 22 
Md. 540; Keighler v. Savage Mfg. Co., 
12 Md. 383, 71 AmD 600; Eyler v. 
Graphs vlad (U3i,..56 sAm D740; 
Briesch v. McCauley, 7 Gill 189; Du- 
gan vy. Gittings, 3 Gill 138, 43 AmD 
306; Dilly v. Barnard, 8 Gill & J. 
170; Joice v. Taylor, 6 Gill & J. 54, 
25 AmD 325; Stewart v. Stone, 3 Gill 
& J. 510; Warfield v. Gambrill, 1 Gill 
& J. 503; Hopkins vy. Stump, 2 Harr. 
& J. 262; McDowell v. Goldsmith, 2 
Md. Ch. 370; West v. Williams, 1 Md. 
Ch. 358. But see Neale v. Hagthrop, 
8 Bland 551 (a material allegation 
left unanswered may be taken as 
true). 

Mich.—Hardwick v. Bassett, 25 
Mich. 149 (before statute); Morris v. 
Morris, 5 Mich. 171 (before stat- 
ute): i 

Miss.—Gartman y. Jones, 24 Miss. 
234 (before statute). 

Mo.—Ingram y. Tompkins, 16 Mo. 
399; Gamble v. Johnson, 9 Mo. 
605. é 

N. Y.—Brockway v. Copp, 3 Paige 
539. But See Thomas y. Austin, 4 


Couper, 


EQUITY 


Barb. 265, 273 (“In a case in which 
the pieader has alleged a fact which 
is not denied by his adversary, such 
fact shall be taken as true, and can- 
Retibe contradicted in that suit’). 


. C—Lunn y. Johnson, 38 N. C. 
70; Tate v. Conner, 17 N. C. 224. 
Oh.—McArthur v. Phcebus, 2 Oh. 


415, 

S. C.—Moffat v. McDowall, 6 S. C. 
Eq. 434. 

Tenn.—Hoyal v. Bryson, 6 Heisk. 
139; Frazer v. Sypert, 2 Heisk. 340; 


Hill v. Walker, 6 Coldw. 424, 98 AmD 
465; Phillips vy. Overton, 4 Hayw. 
291; Wilson vy. Carver, 4 Hayw. 90; 


v. Roberts, 3 Hayw. 139; Smith 
v. Turner, (Ch. A.) 48 SW 396; Mil- 
Haan Ven Wissman, (Ch) i422 Siw, 
ala. 

Va.—Cropper v. Burton, 5 Leigh 
(82 Va.) 426; Coleman v. Lyne, 4 
Rand. (25 Va.) 454 [dist Scott v. 
Gibbon, 5 Munf, (19 Va.) 86 (where 
the documents and circumstances in 
the cause proved, prima facie, that 
the fact alleged and not denied, was 
true); Page v. Winston, 2 Munf. (16 
Va.) 298 (where the allegation was 
that some fact did not exist, or that 
something was not done—negatives, 
which could not be proved) ]. 

Eng.—Bagshaw v. Batson, 1 Dick. 
113, 21 Reprint 211; Hood v. Pimm,, 
4 Sim. 101, 6 EngCh 101, 58 Reprint 
39, 

1. U. S.—wWhite v. Jones, 29 F. 
Cas. No. 17,550, 6 NatBankrReg 175, 
See also Brown vy. Pacific Mail SS. 
Co., 4 F. Cas. No. 2,025, 5 Blatchf. 
525 (where an affidavit to oppose a 
motion for injunction denies one of 
the allegations of the bill, but does 
not deny other material allegations 
charged as within the knowledge of 
defendant, all the allegations which 
are not controverted will be taken 
as admitted). 

Ala.—Johnson v. Pinckard, 196 Ala. 
259, 72 S 127; Prestridge v. Wallace, 
155 Ala. 540, 46 S 970; Moog v. Bar- 
row, 101 Ala. 209, 13 S 665; Smilie 
v. Siler, 35 Ala. §8; Grady v. Robin- 
son, 28 Ala. 289; Kirkman v. Vanlier, 
7 Ala. 217; Thorington v.. Carson, 1 
Port. 257. But see Crompton yv. Vas- 
ser, 19 Ala: 259 (when relief is 
prayed upon an alleged agreement, 
the agreement, if not admitted, must 
be proved substantially as alleged). 

Ark.—Hardy v. Heard, 15 Ark. 184. 

Ky.—Fritz 'v.. "Tudor, 2 Duy. 173; 
Armitage v. Wickliffe, 12 B. Mon. 
488; Luckett v. Triplett, 2 B. Mon. 
39; Higgins v. Conner, 3 Dana ie 
Bledsoe v. Martin, 5 J. J. Marsh. 520; 
Lytle v. Breckenridge, 3 J. J. Marsh. 
663; Tobin v. Wilson, 3 J. J. Marsh. 
63; Mosely v. Garrett, 1 J. J. Marsh. 
212; Hutchison v. Sinclair, 7 T. B. 
Mon. 291; Mitchell v. Maupin, 3 T. 
B. Mon. 185; Pierson v. Meaux, 3 
A. K. Marsh. 4; Kennedy v. Meredith, 
3 Bibb 465; Moore v. Lockett, 2 Bibb 
67, 4 AmD 683. 

N. Y.—Clute v. Bool, 8 Paige 83. 

Pa.—Enyard y. Enyard, 9 Pa, Dist. 
29% 

“Where material matters are stated 
in the bill, which, prima facie, are 
within the knowledge, information, 
or belief of the defendant, if in his 
answer he fails to deny them, or to 
express his belief of their falsity, 
and does not state that he cannot 
form any belief respecting their 


the allegations of the bill.4 
concerning a matter puts plaintiff to his proof® 
Where facts are charged in the bill and admitted, 
or charged and not denied, but other facts are set 
up to avoid the consequences of them, it is not nec- 
essary that the facts charged be proved.® 
Stipulation as to truth. If the cause is set down 
for hearing on bill and answer, and the parties agree 
that everything not denied shall be taken as true, 
the court may decree accordingly.’ 
Statutory provisions and court rules. 
jurisdictions statutes or court rules prescribe the 


[21.C.J.] 2485 


A denial of knowledge 


In some 


truth, they must be considered as 
admitted.’ Smilie v. Siler, 35 Ala. 
88, 94. To same effect Johnson v. 
a 196 ‘Ala.2o2595 - 2605 72S 
[a] In New Jersey (1) the later 
cases accord with the rule as stated 
in the text. Vulcan Detinning Co. v. 
American Can Co., (Ch.) 69 A 1103; 
Tate’ v.. Field) 56° Ni J.- haw 35, 3: 
440. See also Denman vy. Nelson, 31 
N. J. Eq. 452 (a deposition as to 
facts neither admitted nor denied - by 
the answer is admissible). (2) But 
there are earlier cases laying down 
the broader rule that a material and 
controlling fact which is clearly and 
fully averred in the bill, and not de- 
nied or alluded to in the answer, 
must be taken as true. Wyckoff. v. 
Gardner, (Ch.) 5 A 801; Pinnell v. 
Boyd,- <333, Ni J, sol LI Sones vv 
Knauss, 31 IN: <3? Hd: 609" keer we 
Stiger, 30 N. J. Eq. 610; Sanborn v. 
Adair, 29 N. J. Eq. 338. (83) These 
cases are cited. with approval and 
apparently as supporting the later 
rule in Vulcan Detinning Co. v. Amer- 
ican? Cam Got) (Ch: 3s: 69S Ase hOsn as 
[b] Facts res judicata.—Where the 
facts averred have heen established 
in an action to which defendant was 
a party, he is affected with knowl- 
edge thereof, and unless he. under- 
takes to deny the averment of these 
facts, they are to he taken to. be 
true as averred. Defendant cannot 
require plaintiff to prove such facts 
a second time; they are res judicata. 
Enyard v. Enyard, 9 Pa. Dist. 293. 


2. Ala.—Johnson v. Pinckard, :196 
Ala. 259, 72 S 127; Clark v. Jones, :41 
Ala. 349; Lyon y. Bolling, 14 ‘Ala. 


753, 48 AmD 122; Mobile Bank -y. 
Planters’, ete., Bank, 8 Ala. 772; Thor- 
ington v. Carson; 1 Ports.257. >6 ou 

Ark.—Bonnell v. Roane, 20 Ark. 
114; Hardy v. Heard, 15 Ark. 184; 
Blakeney v. Ferguson, 14 Ark. 640. 

Ky.—Bali v. Townsend, Litt. Sel. 
Cas. 325; Owings v. Patterson, 1 A. 
K, Marsh. 325; Oldham v. Rowan, 3 
Bibb 534; Kennedy v. Meredith, 3 
Bibb 465; Moore vy. Lockett, 2 Bibb 
69, 4 AmD 683; Cowan v. Price, 1 
Bibb 173, 4 AmD 627. f 

Miss.—Cowen vy. Alsop, 51 Miss. 158. 
See also Mead v. Day, 54 Miss. 58 
(the correct rule before statute). 

Pa.—Buchanan y. Noel, 12 Phila. 
431. 

{a] Persons claiming as heirs must 
prove themselves entitled to sue in 
that capacity, unless defendants ad- 
mit it expressly or by implication. 
Oldham v. Rowan, 3 Bibb (Ky.) 534. 
iB he 


8. Merrill v. Plainfield, 45 N. 
126. 

4 Burnett v. Garnett, 18 B. Mon. 
(Ky.) 68. 

5. U. S.—Brooks vy. Byam, 4 F. 
Cas. No. 1,947, 1 Story 296. 

Del.—Cochran v. Couper, 1 Del. 
200. 

Md.—Briesch v. McCauley, 7 Gill 
189; Hagthorp y. Hook, 1 Gill & J. 
270. 

N. J.—Black v. Keiley, 23 N. J. 
Eq. 358. 


Tenn.—Haley v. Lacy, 1 Swan 498. 

Va.—Ronald v. Princeton Bank, 90 
Va. 813, 20 SE 780; Norman y. Hill, 
2 Patt. & H. 676. 

6. Pelham vy. Floyd, 9 Ark. 530. 

7, Devereaux vy. Cooper, 1i Vt. 
103. 


486 [210.J.] 


effect of failing to answer the allegations of the 
bill,? and where code practice prevails, as a usual 
rule, material allegations made by plaintiff and 
not specifically controverted are to be taken as 
true.° Sometimes by statute or rule there must be 
a sworn denial to put in issue the execution of a 
written instrument which is the foundation of the 
suit.1° 

[§ 566] c. Effect of Not Answering at All. The 
effect of not answering at all'is discussed elsewhere 
‘in this title? 

[§ 567] 10. Compelling Answer. Notwithstand- 
ing the modern right to take the bill as confessed 
for want of an answer,!” plaintiff may sometimes 
require discovery in order properly to frame a de- 
eree; and for this purpose defendant may by. pro- 
ceedings for contempt be compelled to answer.?* 
The English practice of issuing a commission to 
take the answer of a party abroad or in the coun- 
try has in some cases been resorted to in this coun- 
try.1* 

[§ 568] 11. Withdrawing Answer. The court 
may always in its discretion permit a defendant 
to withdraw his answer to avoid admissions inad- 
vertently made,’® or to permit a demurrer or plea 
to be filed.1° But permission to withdraw an an- 
swer in order to file a demurrer or a plea will not 
be given when the question can as well be raised 


8. See statutory provisions and 
court rules. 

{a] In Maine under the chancery | 1010. 
rule providing that: “all allegations CE 
of fact well pleaded ... when not 10. See infra § 6 


EQUITY 


dence to disprove such allegation. | v. 
Thrig v. Ihrig, 78 W. Va. 360, 88 SE 


See Pleading sue Cyc) 2077. 21. 


[§§ 565-570 


by answer as by demurrer or plea.1*7 An application 
to withdraw an answer represented to have been 
improperly and inadvertently filed will be denied 
unless it be shown that the answer was filed through 
mistake or under a misapprehension of defendant’s 
rights.18 An answer cannot be taken from the files 
after exceptions are taken to it.1® 

[§ 569] 12. Objections to Answer—a. In Gen- 
eral. Except where the old chancery practice is 
changed in this respect by statute or rule of eourt,?? 
there is no regular mode of pleading, like a demur- 
rer, whereby to test the validity of an answer as a 
defensive pleading.2t An answer may be taken 
from the files and sometimes portions expunged on 
motion for certain irregularities,?? and exceptions 


‘lie for certain defects, relating chiefly to discov- 


ery.2° If, however, plaintiff wishes to test the gen- 
eral validity of the answer as a defense to his bill 
his only course is to set the case down for hearing 
on bill and answer.** It follows that if the an- 
swer is in part good as a defense the validity of the 
rest cannot be achermnnie until hearing after proof 
taken.?° 

[§ 570] b. Rejecting” or Striking from Files.?° 
A court should, when an answer presents no defense, 
refuse to permit it to be filed when objected to.?* 
A motion will lie to strike from the files an answer 
which is wholly irregular as a pleading,?§ which is 
Thwaites, 2 Russ. 458, 3 EngCh 
458, 38 Reprint 408. 

20. See statutes and court rules. 


Barrett v. Twin City Power 
Co., 111 Fed. 45; Adams v. Bridge- 


traversed, shall be taken as true,” 11. See supra § Bi; infra § 937 et | water Iron Co., 6 Fed. 179; Stone v. 

statements in a bill upon informa-| seq. Moore, 26 Ill. 165. See also supra 

tion and belief merely will not be 12. See infra § 937 et seq. § 457. 

taken as true although not traversed 13. See statutory provisions and 22. See infra § 570. 

by a sufficient answer. Bailey v./| court rules; and; 23. See infra §§ 571-583. 

Woster, 103 Me. 170, 174, 68 A U. §.—Dowson v. Packard, 7 F. 24. Louisville, sete Ri Cony: 

198. Cas. No. 4,049, 3 Cranch C. C. 66. Wright, 190 Fed. 252; Pennsylvania 
{b] In Michigan, (1) by rule of Ill—Glos v. Dietrich, 227 Ill, 581,| Co. v. Bay, 138 Fed. 203; Barrett 

court, every material allegation in a| 81 NE 694. v. Twin City Power Co., ‘111 Fed. 


bill, not answered, is to be taken 
as true, See Beuthien v. Dillon, 
160 Mich. 396, 125 NW 363; Lafrance 
v. Griffin, 160 Mich. 236, 125 NW 34; 
St. Louis Hoop, etc., Co. v. Dan-| 447, 
forth, 160 Mich. 226, 125 NW 5; 
Hoock v. Sloman, 145 Mich. 19, 108 | 360; 
NW 447. (2) Under this rule, an 
unanswered allegation in a bill to 
the effect that defendant could not 
be found in the county, is admitted. 
Greilich Co. v. Rogers, 144 Mich. 313,’| 116. 
107 NW 885. 14. 
[c] In Mississippi (1) it is pro-|F. Cas. No. 
vided by_ statute that “facts averred | 226. 
in the bill, and not denied by the 
answer otherwise than by the gen-|} 7388. 
eral traverse, may be taken at the 
hearing as admitted.’’ See Hopper 
v. Overstreet, 79 Miss. 241, 30 S 6387; 
Colbert v. Henley, 64 Miss. 374, 1 S| 644 
631. (2) Under this statute if the 
facts are within the personal knowl- 
edge of defendant he must explicitly 15. 
admit or deny them, and, if not with- 


Boat, etc.,.'Co., 


White v. 


FN Arges es v. Haun, 12 Iowa 


Md.—McKim y. Odom, 3 Bland 407; 
Buckingham vy, Peddicord, 2 Bland 


N. Y.—Stafford v. Brown, 4 Paige 
Brownson vy. Reynolds, 
416: Peo. v. Boyd, 2 Edw. 51 
Pa.—Large v. Bristol Stora Tow- 
2 Ashm, 394. 
Tenn.—Marsh v. Crawford, 1 Swan 


U. S.—Wilkins v. Jordan, 29 [b] 
17,665, 


Ala.—Hanson vy. Patterson, 17 Ala. 


N. C.—Irving vy. Irving, 
141; Hunt v. Williams, 1 N. C. 143. 
Miller, 
128, 15 SCt 788, 39 L. ed. 921; Rowan 


45; Walker v. Jack, 88 Fed. 576, 31 
CCA 462 [rev on other grounds 79 
Fed. 138]; Grether v. Wright, 75 
Fed. 742, 28 CCA 498; Stone v. Moore, 
26 Ill. 165; Burge v. Burns, Morr. 
(lowa) 287. 

[a] A demurrer to an answer may 
be treated as an application to set 
down the cause upon bill and an- 
swer, when no objection is made 
thereto. Grether v. Wright, 75 Fed. 
742, 23 CCA 498. 

In federal courts.—‘‘The pres- 
ent equity rules do not seem to con- 
template the submission of ‘a case 
upon bill and answer; they seem 
ralher to direct that the sufficiency 
of an answer as a defense... shall 


Hopk. 


3 Wash. C. CG 


Wi subtly Aun v. Patten, 2 Root be raised by a ip at to strike. 
ee Equity Rules (1912), rule 33.” Shera 
N. Y.—Lakens y. Fielden, 11 Paige|\“\erchants’ Life Ins, Co., 237 Fed. 


484, : 
Exceptions for insufficiency of an- 
swer as a defense see infra § 578. 

25. Huston v. Sellers,’ 12. Phila. 
(Pa.) 520. But see Adams v. Bridge- 


3 NeGC. 
158 U. S. 


in his knowledge, he must deny all 
knowledge and information, otherwise 
plaintiff may treat the allegations of 
the bill as admitted. Meade yv. Day, 
54 Miss. 58 [overr Cowen y. Alsop, 
51 Miss. 158]; McAllister v. Clopton, 
51 Miss. 257. 

{d] In West Virginia (1) it is 
provided by statute that every ma- 
terial allegation of the bill, not con- 
troverted by the answer, shall for 
the purposes of the suit be taken as 
true, and no proof thereof shall be 
required. See McDermott v. Pentress 
Gas Co., 82 W. Va. 230, 95 SH 841; 
Anderson v. Nagle, 12 W. Va. 98; 
Warren v. Syme, 7 W. Va. 474; Dick- 
inson vy. Chesapeake, ete., R. Co., 7 
W. Va. 399; Gardner v. Landcraft, 6 
W. Va. 36. (2) Defendant, who has 
admitted an allegation of a bill by 
failure to deny, cannot introduce evi- 


v. Kirkpatrick, 14 Ill. 1; 
v. Carle, 10 N. J. Hq. 543. 

16. Stephens v. St. Louis Union 
Trust .Co., 260 Ill. 364, 103 NE 190 
(under statute authorizing amend- 
ments); Kimbrough v. Curtis, 50 
Miss. 117; Merchant v. Preston, 1 Lea 
(Tenn.) 280; Chesnutt v. Frazier, 6 
Baxt, (Tenn.) 217; Saunders v. Sav- 
age, (Tenn. Ch.) 63 SW 218; Weisiger 
v. Richmond Ice-Mach. Co., 90 Va. 
795, 20 SH 361. 

17. Phelps v. Elliott, 30 Fed. 396; 
Rauschmeyer v. Scranton City Bank, 


Lice Pils (ea allie 
State Bd. ee Health, 


Williams 


18. Salem v. 
76 N. J. Eq. 264, 74 A 696 

19. Bailey Washing Mach, Co, v. 
Young, 2 F. Cas. No. 751, 12 Blatchf. 
199; Fulton County v. Mississippi, 
ete.) Ri» Co5 21. M121338niSeatonwiy: 
Grant, L. R. 2 Ch. 459; Glassington 


water Iron Co., 6 Fed. 179, 180 (“but 
possibly, on motion, some _ order 
might be taken to dispose of part of 
a case in the first instance, if it 
should be found that great delay and 
expense might thereby be avoided’’). 

26. Striking out for multifarious- 
ness see supra § 452. 

Striking out for scandal and im- 
pertinence see supra § 387. 

27. Gauley Coal Land Assoc. y. 
Spies, 61 W. Va. 19, 55 SE 9038. See 
also State v. Warner Valley Stock 
Co., 68 Or. 466, 137 P 746 (an an- 
swer containing no material denials 
and no facts constituting an answer 
or defense is properly dismissed 
without trial or investigation). 

28. U. S.—Allis v. Stowell, 
203, 10 Biss. 57. 

Fla.—Holland v. Webster, 43 Fla. 
85, 29 S 625. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sham, or frivolous,?® or which is so evasive that it 
is clearly a mere delusion;*° but if an answer con- 
tains a response to any material allegation it ¢an- 
not be stricken from the files.21 An answer may be 
stricken from the files because not properly signed 2 
or sworn to,** or because not properly entitled,?+ or 
because filed without notice or leave of court, as 
required by statute,®> or because not filed within 
the time limited by the court, or because filed by 
a person not named in the bill nor admitted as a 
defendant,*’ but not because of defects in plead- 
ing.*® Unauthorized erasures and _ interlineations 
are sufficient grounds for taking an answer off the 
files.6° Portions of answers have been stricken out, 
not because of their defects as a defense, But be- 
cause of irregularity in interposing them.*? Where 
a decree pro confesso has been rendered against 
defendant, an answer filed for him before the set- 
ting aside of such decree will be stricken ont.* 
Where the vacation of a decree has been procured 
upon defendant’s agreement with plaintiff to file 
an answer by a certain time admitting certain facts 
charged in the bill, the court, as a proper mode of 
enforcing the agreement, may strike from the files 
an answer putting in issue facts which it was agreed 


EQUITY 
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to admit.4? A motion to strike out parts of the an- 
swer must be denied when not sufficiently specific 
to identify the portions to be stricken.4# If the 
error for which an answer is taken off the files is. 
merely one of form, the court may permit it to be 
corrected and the answer filed anew.‘4 

_ By statute or rule of court prevailing in some ju- 
risdictions, answers are made subject to a motion to 
strike.* 

[§ 571] ec. Exceptions—(1) In General. Ex- 
cept where otherwise provided by statute or rule of 
court,*® the method of taking advantage of par- 
ticular defeets in the answer is by exception.4? Ex- 
ceptions dizeet the attention of the court to the 
points excepted to, and take its opinion thereon be- 
fore further proceedings are had, to the end that, 
if the answer is insufficient, a better answer may 
be compelled, or if it is seandalous or impertinent, 
the scandalous or impertinent matter may be ex- 
punged.** Exceptions should be repeated until a 
proper answer has been filed.4#® The principal. ob- 
ject of exceptions is to determine whether the an- 
swer is sufficiently responsive to the bill®® and to 
compel an answer giving the’ discovery to which 
plainteff is entitled.°! | Exceptions are not favored 


Wonca v. Jeffries, 59 Miss. 


N. Y.—American L. Ins., etc.; Co. 
v. Bayard, 3 Barb. Ch. 610; Leavitt 
v. Cruger, 1 Paige 421; Farmers’ L. 
& T. Co. v. Jewett, 3 ChSent 53. 

W. Va.—Park v. Ulster, etc. Pe- 
troleum Co., 25 W. Va. 108. 

[a]. Tlustration.—As where it is 
filed by a stockholder, asserting a 
defense for the corporation, and the 
corporation itself has not refused to 
defend. Park v. Ulster, etc., Petro- 
leum Co., 25 W. Va. 108. 

29. Weidmann Silk Dyeing Co. v. 
East Jersey Water Co., 88 N. J. Ea. 
397, 102 A 858, 1056. See also Ger- 
main v. Harwell, 108 Miss. 396, 66 S 
396 (answer not frivolous). 

Sham or frivolous pleadings gen- 
erally see Pleading [31 Cyc 610]. 

30. Spivey v. Frazee, 7 Ind. 661; 
Travers v. Ross, 14, N. J. Eq. 254; 
Phillips v. Overton, 4 Hayw. (Penn.) 
291; Lynch v. Lecesne, 1 Hare 626, 
23 EngCh 626, 66 Reprint 1180; Read 
v. Barton, 3 Kay & J. 166, 69 Re- 
print 1066; Smith v. Searle, 14 Ves. 
Jr. 415, 33 Reprint 580; Tomkin v. 
Lethbridge, 9 Ves. Jr. 178, 32 Re- 
print 570; Brooks v. Purton, IY. 
& Coll. 271, 20 EngCh 271, 62 Re- 
print 885. 

31. May v. Williams, 17 Ala. 23; 
Thompson v. Williamson, (N. J. Ch.) 
54 A 453; Carpenter v. Gray, 38 N. 
J. Eq. 135; Feuchtwanger v. McCool, 
29 N. J. Eq. 151; Squier v. Shaw, 24 
N. J. Eq. 74; Travers v. Ross, 14 N. 
J. Eq. 254; Nelson v. Trigg, 3 Tenn. 
Cas. 733. 

32. See supra §§ 375, 376. 

33. See supra § 382. Ne a key 

34. Fulton County v. Mississippi, 
ete, R. Co., 24 Ill. 338; Griffiths 
v. Wood, 11 Ves. Jr. 62, 32 Reprint 
ALD . 

35. Drew v. Ft. 186 
Ala 2509001 Sipt Le 


Payne Co., 


36. Dorn v. Smith, 85 Ill. A. 516. 

37. Putnam v. New Albany, 20 F. 
Cas. No. 11,481, 4 Biss. 365. 

38. Woodlawn v.. Durham, 162 
Ala. 565, 50 S 356. 

[a] Bule applied.—(1) As for 
containing inconsistent statements. 


Carpenter v. Gray, 38 N. J. Ea. 135. 
(2) Because it is rambling and ver- 
bose. Stokes v. Farnsworth, 99 Fed. 
836. (3) Because it does not name 
all the defendants. McLure v. Col- 
clough, 17 Ala. 89. 

39. McLure v. Colclough, 17 Ala. 
89; Fulton County v. Mississippi, 
ete., R. Co., 21 Ill. 338. 

[a] Interlineation before verifica- 
tion.—The fact that the answer was 
jnterlined in a material part before 


it was filed is not ground to take 
it off the files, if it does not appear 
that it was interlined after it was 
Sworn te. McLure v. Colclough, 17 
Ala. 89. 

40. See oases. infra this note. 

[a] Bule applied.—(1) To a de- 
murrer incorporated in an answer, 
where a formal demurrer on the 
Same ground has been overruled. 
Fields v. Killion, 129 Ala. 373,'29 S 
797. (2) To an allegation of tender 
where the money has not been 
brought into court. Conwell v. Clay- 
pooke3) Black£.) (Ind?) 1124. U7) sno 
allegations of usury set up for the 
purpose of claiming a forfeiture, in 
an answer filed under an extension 
Geyer Hill.v. Colie, 25 N. J. Eq. 


41. Pickering v. 118 
ATM ool 2S 15. LOS. 
42. Pearce v. Daughdrill, 54 Ala. 


456 
McGorray v. O’Connor, 87 Fed. 


Townsend, 


43. 
586, 31 CCA 114 [aff 79 Fed. 861]. 

44. Bailey Washing Mach. Co. v. 
voute 2 F. Cas. No. 751, 12 Blatchf. 
See statutory provisions and 
court rules; and Rodman Cheinical 
Co. v. E. F. Houghton Co., 233 Fed. 
470; Churchward International Steel 
Co. v. Bethlehem Steel Co., 233 Fed. 
322. See also infra § 588. 

[a] In Florida, (1) by statute, 
the sufficiency of an answer setting 
up an affirmative defense may be 
tested by a motion to strike out. If 
found insufficient, but amendable, the 
court may allow an amendment upon 
terms. Acts (1915) c 6907 § 3. And 
see Oneida Land Co. v. Richard, 75 


S 412; Szabo v. Speckman, 73 Fla. 
SA TAS Ad TRA DSL TDp Sb C2) 
A motion to strike should not be 


granted when the matter sought to 
be stricken out is: not wholly insuf- 
ficient. Campbell v. A. L. Wilson 
Co., 74 Fla. 608, 77 S 540. (3) Prior 
to this enactment a pleading was 
not subject to a motion to strike, 
unless it was wholly irrelevant or 
otherwise improper. Guggenheimer 
vy. Davidson, 62 Fla. 490, 56 S 801; 
Ray v. Williams, 55 Fla. 723, 46 S 
158. 

[b] In New Jersey (1) a motion 
to strike out, under the statute, op- 
erates as a demurrer does to a bill, 
and tests the sufficiency of the an- 
swer as a defense. Watters v. Bay- 
onne, (Ch.) 104 A 770; Weidmann 
Silk Dyeing Co. v. East Jersey Wa- 
ter Co.,,88 N. J. Eq. 397, 102 A 858, 
1056. (2) Under the rule formerly 
in force such motion took the place 
of exceptions and tested the answer, 


liké they did as to its responsiveness 
to the allegations of the bill. Com- 
monwealth ,Title, etc., Co. v. New 
Jersey Lime Co., 86 N. J. Eq. 450, 100 
A 52; Second Workingmen’s Bldg., 
etc., Assoc. v. Wickers, 83 N. J. Eq. 
397, 91 A 897; Greiss y. Noisky, 82 
Nitdien Gs ke Say GAC LDS acharach v. 
Bartlett, 81 N. J. Eq. 253, 87 A 70; 
Synnott v. Kobbe, (Ch.) 83 A 193; 
Condict we dorle Ry Cou. Nasa aa 
282, 76 A 452; Hanneman v. Richter, 
638° N° 3. Hai 7535" 153 “Al 177) Boar@ 
of Home Missions v. Davis, (Ch.) 
55 A 466; Brill v. Mary A. Riddle 
Co., .(Ch.) 47 A 223; Haberman \y- 
Kaufer, 60 N. J. Eq. 271, 47 A 48; 
Doane, etc., Lumber Co. v. Essex 
Bldg .ete.- Cou. 09 1 Needs esse ees 
45 A 537; Meredith v. New Jersey 
Zinc, ete. Co.,..55 IN. F. .Hg.1218, (st 
A 539 [aff 56 N. J. Eq. 454, 41 A 
1116]; Grey v. Bowman, (Ch.) 13 A 
226; Conway v. Wilson, 44 N. J. 
Eq. 457, 11 A 734; Heckscher v. Trot- 
ter, 41 N. J. Eq. 502, 5 A 652; Combs 
v. Combs, (Ch.) 3 A 354; Crane v. 
Ely, 46 NN. J. ‘Eq. 79;. Westervelt” v- 
Ackerson, 35 N. J. Eq. 43. 

46. See statutes and court rules. 

Abolition of exceptions see infra 


§ 583. 

47. U. 8.—Barrett v. Twin City 
Power Co., 111 Fed. 45; Crouch v. 
Kerr, 38 Fed. 549; Chicago, ete, R. 
Co. v. Macomb, 2 Fed. 18. 

D. C.—Wagenhurst v. Wineland, 
22 App. 356. 

Tll—Brown v. Scottish-American 
Mortg. Co., 110 Ill. 235; Stone v. 
Moore, 26 Ill. 165; Nenninger v. Fiet- 
sam, 29 Ill. A. 648. 

Ind.—Arnold v. Styles, 2 Blackf. 
391. 
Iowa.—Burge v. Burns, Morr. 287. 

Md.—Coan v. Consolidated Gas, 
etc., Co., 128 Md. 530, 97 “Av 521. 

Mass.—Barry v. Abbot, 100 Mass. 


396. 

N. J.—Weidmann Silk Dyeing Co. 
vy. East Jersey Water Co., 88 N. J. 
Bq. 397, 102 A 858, 1056; Synnott v. 
Kobbe, (Ch.) 83 A 198. 

And see infra §§ 573-576. 

48. Fulton County v. Mississippi, 
ete., R. Co., 21 Ill. 338; Arnold v. 
Slaughter, 36 W. Va. 589, 15 SE 250; 
Richardson v. Donehoo, 16 W. Va. 
685. 

49. Coan v. Consolidated Gas, ete., 
128 Md. 530, 97 A 921. 

50. Louisville, ete, R. Co. v. 
Wright, 190 Fed. 252; Walker v. 
Jack, 88 Fed. 576, 31 CCA 462 [rev 
on other grounds 79 Fed. 138]. 

51. Pennsylvania Co. v. Bay, 138 
Fed. 203; Barrett v. Twin City Pow- 
er Co., 111 Fed. 45; Clute v. Bool, 8 
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atid will not be allowed if calculated to surprise,?? 
or if’ frivolous,®* or captious and unimportant,°* or 
if their allowance could be of no benefit to plain- 


tiff.59: 
Several defendants. 


aratély to each answer.°°® 
only.>? 

Part of pleadings. 
. the trial.°8 


‘[§ 572] 
General. 


are: Scandal, impertinence and insufficiency. . 
ceptions do not lie for irregularities in practice.® 
The objection that matters of defense set up by an- 


Paige (N. Y.) 83; Stafford v. Brown, 
AWPaiee ON Ye) SS. Smith)” Vv... 290. 
Louis Mut. lL. Ins. Co., 2 Tenn. Ch. 


599. See also Discovery § 36. 

52.° Sureget v. Byers, 23° EF. iCas: 
No. 13,629, Hempst. 715. 

53.. Johnson vy. Tucker, 2 Tenn. 


Del Pont v. De Fastet, 1 


Ch. 244; A 
EngCh 486, 37 


Turn. & R. 486, 12 
Reprint 1187. 

[a] Correctness of arithmetical 
problem.—An exception for insuffi- 
* ciency on the ground that defendant 
has not answered as to the correct- 
ness of a mere arithmetical propo- 
sition will not be allowed. McIn- 
tyre v. Union College, 6 Paige (N. 
Yo) 230. 
54. U. S—Mound City Co. v. Cas- 
tleman, 171 Fed. 520; Von Schroeder 
v. Brittan, 98 Fed. 169; Surget v. 
Byers, 23 F. Cas. No. 13,629, Hempst. 


ie 
C.—Wagenhurst v. Wineland, 22 
Apo. 356 
 J.—Reed v. Cumberland Mut. F. 
ihe Co;,4 36) AN. JS aq. i 

N. Y.—-Baggot v. Henry, 1 Edw. 7. 

‘Tenn.—Gleaves v. Morrow, 2 Tenn. 
Ch. 592. 

W..Va.—Sandusky v. Faris, 49 W. 
Va..150, 38 SE 563. 

55. Hardeman Ww. Harris, 7. How. 
(U, S.) 726, 12 L. ed. 889; Clute v. 
Bool, 8 Paige (N._ Y.) 83; Davis e 
Mapes, 2 Paige (N. Y.) 105; ‘Fay v. 
Jewett, 2 Edw. (N. Y.) 323; Gives 
Vv. Morrow, 2 Tenn. Ch. 592. 

56. Sydolph v. Monkston, Dick. 
609, 21. Reprint 408; 1 Daniell Ch. 
Pr. (5th ed) p 674 

57. Lord Herbert v. Pusey, Dick. 
255,, 21 . Reprint ieee 1 Daniell Ch. 
Pr. (5th ed) p 76 

58. Riggins v. jn 12 Ga. 271. 

59. Barrett v. Twin City Power 
Co., 111 Fed. 45; Schultz v, Phenix 
Insz Co.,. 17 Fed. 375 [rev on other 
grounds 80 Fed. 337, 25 CCA 453]; 
Adams Vv. Bridgewater Tron GO. .6 
Fed. 179; Glos v. Dietrich, 227 Ill. 
581, 81 NE 694; Stone v. Moore, 26 
TA 6 os Weidmann Silk Dyeing Co. 
vy. East’ Jersey Water Co., 88 N. J. 
Eg. 397, 102 A 858, 1056; Alcania Co. 
v. Avonmore Land, etc., Co., 28 Pa. 
DiIsts199,0. 

Exceptions for impertinence and 
scandal see infra § 576. 

Exceptions for insufficiency see 
infra §§ 573-575. 

60. Vermilya v. Christie, 4 Sandf. 
(Ole (GNBES A) eA de 

61. Thrifts v. Fritz, 101 Ill. 457. 

[a] Reason for rule.—‘‘The ob- 
jection taken should have been pre- 
sented by plea or replication, upon 
which issue could have been taken. 
Whether the matters alleged in de- 
fendant’s answer as a defence to 
the petition were at issue. and had 
been adjudicated by the court at a 
former term, is a matter of evidence 
concerning which defendant had a 
right to be heard. It was not proper 
practice to sustain an exception to 


Where several defendants 
answer separately, exceptions should be taken sep- 
If a defendant, answer- 
ing’ jointly with another, dies, exceptions may be 
taken to the answer, as being that of the survivor 


Exceptions are a part of the 
pleadings in the case, and as such may be read on 


(2) Grounds of Exceptions—(a) In 
The grounds for exceptions to an answer 


EQUITY 


well taken.® 


[§ 573]  (b) 


Ex- 


for the reason stated.” 
466. 
Iron 


the answer, 
Thrifts v. Eritz,-101 Til) 457, 

62. Adams v. Bridgewater 
Co., 6 Hed. 179. 

68. Craig v. Peo., 47 Ill. 487. 

64. U. S.—Monarch Vacuum 
Cleaner Co. v. Vacuum Cleaner Co., 
194 Fed. 172; Barrett v. Twin City 
Power Co., 111i Fed. 45. 

Ala.—Woodlawn v. Durham, 162 
Ala. 565, 50 S 356; Mobile Bank v. 
Planters’, etc., Bank, 8 Ala. 772. 

Ark.—Miller v. Fraley, 21 Ark. 22; 
Ringgold v. Patterson, 15 Ark. 209; 
Blakeney v. Ferguson, 14 Ark. 640. 

D. C.—Raub v. Hurt, 24 App. 211; 
Whitaker v. Middle States Loan, etc., 


Co;,. 7 Apps: 203. 

Fla.—Delegal v. Delegal, 65 Fla. 
190, 61 S 444; Hunt v. Turner, 54 
Fla. 654, 45 S 509; Lee v. Bradley 
Fertilizer Co., 44 Fla. 787, 33 S 456. 

Ill.—Stone v. Moore, 26 Ill. 165; 
Ryan v. Melvin, 14 Ill. 68. 

Ind.-—Pegg v. Davis, 2 Blackf. 281. 

Md.—Rider v. Riely, 22 Md. 540, 
2 Md. Ch. 16; Warfield v. Gambrill, 
1 Gill & J. 508; Hagthorp v. Hook, 
LOGI Ss Siena. : 

Mich.—Thomas v. Stone, Walk. 117. 

N. J.—Second Workmen’s Bldg., 
etc., Assoc. v. Wickers, 83 N. J. Eq. 
397, 91 A’ 897; Synnott v. Kobhe, 
(Ch.) 83 A 1938; Steepy v. Public 
Service Corp., 65 N. J. Eq. 529, 
56 A 127; Squier v. Shaw, 24 N. J 
Eq. 74; Whitney v. Robbins, 17 N. J. 
Eq. 360; Travers v. Ross, 14 N. J. 
Eq. 254. 

N. Y.—Mechanics’ Bank v. Levy, 
alee 606; Trotter v. Bunce, 1 Edw. 


BY C.—Tate v. Conner, 17 N. C. 
Pa.—Alcania Co. v. Avonmore 
Land, ete.,, Co., 23 Pa. Dist. 990; 


Bethlehem City Water Co. v. Bethle- 
hem Borough, 19 Pa. Dist. 103; Pitts- 
burgh Sheet Mfg. Co. v. West Penn 
Steel Sheet Co., 13 Pa. Dist. 464; 
Hurley v. Delaware, etc., Canal Co., 
5: Pa. Dist, 257: 
San C.—Lane v. Roche, 12 S. C. Kq. 

Vt—Smythe v. Central Vermont 
R. Co., 88 Vt. 59, 90 A 901; Blais- 
dell v. Stevens, 16 Vt. (179. 

Va.—Baker v. Morris, 10 Leigh (37 
Va.) 284. 

W. Va.—Ash y. Lynch, 72 W. Va. 
238, 78 SE 365. 

Eng.—Deane v. Rastron, 1 Anstr. 
64, 145 Reprint 801; Radford v. Wil- 
son, 3 Atk. 815, 26 Reprint 1265; 
King v. Marissal, 3 Atk. 192, 26 Re- 
print’ 9123 “Hepburn, vas Durand ek 
Bro. Ch. 508, 28 Reprint 1262; Prout 
v. Underwood, 2 Cox Ch. 135, 30 Re- 
print 63; Somerville v. Mackay, 16 
Ves. Jr. 382, 33 Reprint 1029; White 
v. Williams, 8 Ves. Jr. 198, 32 Re- 
print 327; Mountford v. Taylor, 6 
Ves. Jr. 788, 31 Reprint 1309. 

[a] Insufficiency means, in this 
sense, that a portion of the bill has 
not been answered; it does not mean 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘more vy. Patten, 
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swer have been previously adjudicated cannot be 
taken by exception. 
exception because it contains a substantial defense 
not responsive to the bill.°? 
up questions of law instead of facts, exceptions are 


An answer is not subject to 


Where an answer sets 


Insufficiency—aa. In General. 


‘Where the answer is insufficient in the sense that 
it does not fully respond to the statements and al- 
legations of the bill it is subject to exception.** Ex- 
ceptions are not, however, according to most au- 
thorities, equivalent to and cannot be made to per- 
form the functions of a demurrer,®* putting in ques- 
tion the sufficiency of the answer as a defense,®® al- 
though there are authorities to the contrary.®* Nor 
ean the sufficiency of new matter contained in the 
answer and inserted for the purpose of setting up 
a substantive defense be raised by exceptions,®> ex- 


insufficient in the sense ‘that no 
equitable defense oe presented. Syn- 
nott v. Kobbe, (N. J. Ch.) 83 A 193; 
Steepy v. Public Service Corp., 65 
IN? ie Hoge -5295""56-- AW 12%. Andosee 
cases infra note 66. 

[b] Motion compelling defendant 
to answer interrogatories.—Defend- 
ant cannot, by a motion to that ef- 
fect, be compelled to answer certain 
interrogatories annexed to the bill. 
If the answer is deemed insufficient, 
complainant must present exceptions. 
Fuller v. Knapp, 24 Fed. 100. 

[ce] In Delaware, by rule of court, 
exceptions will not lie for insuffi- 
ciency of an answer in respect to 
allegations in the bill, but only for 
insufficiency in respect to interroga- 
tories.. Hopper v. Fosler Sales Co., 
(Ch.) 100 A 791. 


65... Louisville;*. ete, “R2''Co.-_¥. 
Wright, 190 Fed. 2525 Barrett v. 
Twin City Power Co., ina Fed. 45; 


Walker v. Jack, 88 Fed. 576, 31 CCA 
462 [rev on other grounds 79 Fed. 
138]; Hopper v. Fesler Sales Co., 
(Del. Ch.) 100 A 791; Alcania Co. v. 


Avonmore Land, etc., Co.,, 23-2 eae 
Dist. 990. 

66. Louisville, etc, R. Co. Vv. 
Wright, 190 Fed. 252; Sprague v. 


Provident Sav., ete. Co., 163 Fed. 
449, 90 CCA 71; Pennsylvania Co. v. 
Bay, 138 Fed. 203; Barrett v. Twin 
City Power Co., 111 Fed. 45; Walker 
v. Jack, 88 Fed. 576, 31 CCA’ 462 
{rev on other grounds 79 Fed. 138]; 
Miller v. Fraley, 21 Ark. 22; Synnott 
Vil Kobbe, .GN.. Jon Chol 83 une 193; 
Steepy_v. Public Service Corp., 65 
N. J. Eq. 529, 56 A 127; Alcania Co. 
v. Avonmore Land, etc., Copel an tee 
Dist. 990; Morrell v. Brooks, Osa. 
Dist. 429. - 

67. Yates v. Continental Ins. Co., 
207 Ill. 512, 69 NE 779 [writ of error 
dism Continental Ins. Co. vy. Vreden- 
burgh: 7199. T'S. (600) 326 JSCtm waa, 
50 L. ed. 327]; Keys Planing Mill 
Co.. v. Kirkbridge, 114 Va. 58, 75 
SE 778; Norfolk v. Norfolk County 
Water Co., 113 Va. 303, 74 SEH. 226; 
Kelly v. Hamblen, 98 Va. 383, 36 
SE 491; Raleigh County Ct. v. Cot- 
tle, 82 W. Va. 748, 97 SE 292; Blair 
v. Core, 20 W. Va. 265. 

[a] In nature of special demurrer. 
—Exceptions to an amended answer 
on the ground that defendant does 
not set up any matter constituting 
a defense are in the nature of a spe- 
cial demurrer. Yates v. Continental 
InShiCo..) QO0ns ethers 2G Ore NCE Miedo 
Lwrit of error dism Continental Ins. 
Co. v. Vredenburgh, 199 U. S. 600, 
26, SCt. 747, 50 L. ed. 327]. 

68. U. S—Manhattan Trust’ Co. v. 
Chicago Electric Tract. Co., 188 Fed. 
1006; ‘Gorham Mfg. Co. v. Weintraub, 
180 Fed. 639; Greene v. Aurora R. 
Co., 158 Fed. 909; Pennsylvania Co. 
v. Bay, 138 Fed. 203; Barrett v. Twin 
City Power Co., 111 Fed. 45; Stokes 
v. Farnsworth, "99 Fed. 836; "Whitte- 
84 Fed. 51; Bower 


| 
i 


§ 573] 


cept where such new matter is so wholly immaterial | 
as to be impertinent,®* in which case an exception 
) The only way by 
which the sufficiency of an answer on its merits as a 
defense to the case made in the bill can regularly 
be tested is by setting the case for hearing on the 
Exceptions will lie only where 
some particular allegation, charge, or interroga- 
tory‘? which is material,’? is not fully answered. 
Where the allegations of a bill have been substan- 
tially answered, exceptions to the answer should 
An answer is subject to exception 
for not being sufficiently explicit,”> or for being 
evasive,’® or argumentative,’” or where it seems in- 
consistent and contradictory.7® It is not ground for 
exception to an answer otherwise sufficient that de- 
fendant has not filed a deed relied on as an ex- 
for insufficiency 


upon that ground is proper."? 


bill and answer.’ 


‘be overruled.”4 


hibit.79 


Barff Rustless Iron Co. v. Wells 
Rustless Iron Co., 438 Fed. 391; Ad- 
ams v. Bridgewater Iron Co., 6 Fed. 


The object of exceptions 


179. 

Fla.—Delegal v. Delegal, 65 Fla. 
190, 61 S 444. : 
Cro aise Ore abi v. Clagett, 3 Bland 


N. Y.—Stafford v. Brown, 4 Paige 
88; Spencer v. Van Duzen, 1 Paige 


555; Jolly v. Carter, 2 Edw. 209; 
Whitney v. Belden, 1 Edw. 386. 
Pa.—Alecania Co. v. Avonmore 


Land, etc., Co., 23 Pa. Dist. 990. 
ye ie a erg v. Steel, 10 Humphr. 
280. 
“A defendant may allege any facts 
in his answer, aS an avoidance, 
which give rise to an equity that 
constitutes a good defense, as pay- 
ment, a release, etc.; and, however 
generally or darkly any such _ mat- 
‘ter may be stated, the plaintiff can- 
not except; because they form no 
part of that response he had called 
for; and if such statements are so 
obscure°as to be of no avail, it can 
be of no injury to him. The de- 
‘fendant alone bears the consequence 
of the lame and imperfect manner 
in which he puts forward his own 
defence.” Salmon y. Clagett, 3 Bland 
(Md.) 125, 160 [quot Alcania Co. 
v. Avonmore Land, etc., Co., 23 Pa. 
Dist. 990]. , ; 
fa] The proper method if plain- 
tiff desires greater particularity in 
the statement of such matters is to 
move to amend his bill. Jolly v. 
Carter, 2 Edw. (N. Y.) 209; Whit- 
Belden, 1 Edw. (N. Y.) 


69. See supra §§ 385, 562. 
Exceptions for impertinence see 
infra § 576. 
70. Spencer v. 
CNG BYS bo OF * 
[a] An affirmative defense in the 
form of denials of allegations not 
contained in the bill makes the an- 
swer subject to exception. Osgood 


Van Duzen, 1 


vy. A. S. Aloe Instrument Co. 69 
Fed. 291. 
71. See supra § 569. 


72. U. S.—Pennsylvania Co. v. 
Bay, 138 Fed. 203; Peters v. Tonopah 
Min. Co., 120 Fed. 587; Pe Twin 
City Power Co., 111 Fed. : 

“Md-—West v. Williams, 1 Md. Ch. 


N. J.—Synnott v. Kobbe, (Ch.) 83 

A 193; Randall vy. Reynolds, 61 N. 

Terie, 334, 48. A (768. F 
N. Y.—Stafford v. Brown, 4 Paige 


88. 

R. I.—Kelley v. Ryder, 18 R. I. 
455, 28 A 807. ; 

W. Va.—Sandusky v. Faris, 49 W. 
Va. 150, 38 SE 563; Richardson v. 
Donehoo, 16 W. Va. 685. 

[a Rule applied.—Exceptions on 
the ground that a detailed account 
is not given of the management of 
a trust fund, which came into de- 
fendant’s hands as agent, will not be 
sustained when the bill called only 
for an account of the business of 
the trust, and not the business of 


EQUITY 


allowed.® 


the agency. 
Md.’ Ch. 358. 
[b] An answer in support of a 
plea in bar was, under former fed- 
eral equity rule, not subject to ex- 
ception, because it did not answer 
all the interrogatories of the bill. 
Hatch v. Bancroft-Thompson Co., 67 
Fed. 802. i 
_ 73. U. S—Hardeman v. Harris, 7 
How. 726, 12 L. ed. 889; Pennsylva- 
nia Co. v. Bay, 138 Fed. 203; Peters 
Vow honepah Min.) Co64120. Hed, 


587. 
Fla.—Delegal v. Delegal, 65 Fla. 
190, 61 S 444. 
SKE Aas Roies v. Williams, 1 Md. Ch. 
N. Y.—Stafford v. Brown, 4 Paige 
88; Davis v. Mapes, 2 Paige 105; 
Fay v. Jewett, 2 Edw. 323; Bag- 
got v. Henry, 1 Edw. 7. 
Tenn.—Gleaves v. Morrow, 2 Tenn. 
Ch. 592. 
W. Va.—Richardson v. Donehoo, 
16 W. Va. 


West v. Williams, 1 


74 Delegal v. Delegal, 65 Fla. 
190, 61 S 444. 

75. Smythe v. Central Vermont 
Ree Con ooh Vt 09, 0) A901 Binis= 


dell v. Stevens, 16 Vt. 179; Richard- 
son vy. Donehoo, 16 W. Va. 685. 

76. Coan v. Consolidated Gas, etc., 
Co., 128 Md. 530,.97 A 221; Phillips 
v. Overton, 4 Hayw. (Tenn.) 291; 
Blaisdell v. Stevens, 16 Vt. 179. 

77. Coan v. Consolidated Gas, ete., 
ComPrZzs Mids T5305 SA 921: 

78. Cleveland Sav., etc. Co. v. 
Bear Valley Irr. Co., 112 Fed. 693 
(where defendants, after answering, 
file a cross bill alleging that the 
contracts upon which their answer 
was based were null and void, the 
exceptions to the answer will be sus- 
tained). See also Von Schroeder v. 
Brittan, 98 Fed. 169 (certain alle- 
gations held not inconsistent’ and 
contradictory). 

79. Turnage v. Fisk, 22 Ark. 286 
(the court may in such a case or- 
der the paper to be produced). 

80. See supra § 571. i 

81. Indiana Mfg. Co. v. Nichols, 
etc., Co., 190 Fed. 579; McFarland v. 
State Sav. Bank, 132 Fed. 399; U.S. 
v. McLaughlin, 24 Wed. 823; Pinellas 
Packing Co. v. Clearwater Citrus 
Grower Assoc., 67 Fla. 433, 65 S 
591; Pearson y, Treadwell, 179 Mass, 
462, 61 NE 44; Alcania Co. v. Avon- 
more Land, etce., Co. 23 Pa. Dist. 
990. But see McClaskey v. Barr, 
40 Fed. 559 (the doctrine that ex- 
ceptions to the answer for insuffi- 
Giency are confined to cases where 
complainants are compelled to rely 
on defendants to prove their case, 
and are not properly taken where 
all the matters concerning which 
complainants ask discovery are of 
record, does not apply to bills for re- 


lief). F 
82. Smith v. St. Louis Mut. L. 
Ins. Co., 2 Tenn. Ch. 599. And cases 


infra this note. y f 
[a] Rule applied.—Exceptions will 
not lie: (1) To the answer of a 


Infants or insane persons. 
ficiency will not lie to the answer of the guardian 
of an infant,’° or of a person of unsound mind 
against whom no commission has issued.’? 

Formal parties. 
are sufficient so far as they concern such of the 
plaintiffs as are the only real parties in interest, 
exceptions will not lie to it for insufficiency of its 
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being to secure more perfect discovery,*® excep- 
tions for insufficiency will not lie to an answer to a 
bill which seeks no diseovery,*! nor generally where 
the answer is put in without oath,’? as where oath 
is waived by the bill,8* but there are authorities 
holding that exceptions will lie in that ease.*+ 
the bill is inexplicit and ambiguous, and it is conse- 
quently doubtful what information is sought from 
defendant, exceptions for insufficiency will not be 


If 


Exceptions for insuf- 


If the allegations of an answer 


peer upon protestation of honor. 
Hill v. Bute, 2 Fowl. Ex. Pr. p 10. 
(2) To the answer of the attorney- 
general, Davison v. Atty.-Gen., 5 
Price 398 note, 146 Reprint 645. (3) 
To the answer of a corporation un- 
der its corporate seal. Fulton Coun- 
ty v. Mississippi, ete., R. Co., 21 Hl. 
338; Smith v. St. Louis Mut. L. Ins. 
Co., 2 Tenn. Ch. 599. Contra Na-~ 
tional Hollow Brake Beam Co. v. 
Interchangeable Brake Beam:Co., 83 
Fed. 26; Gamewell Fire-Alarm Tel. 
Co. v. New York City, 31 Fed. 312; 
Flitcroft v. Allenhurst Club, 69 N. J. 
Eq. 13, 59 A 878; Reed v. Cumber- 
land *Mut. BY Ins:”'Co},. 36. Ne Je de 
393. See also Discovery § 10. ED 


83. U. S.—Indiana Mfg. Co. v. 
Nichols, ete., Co., 190 Fed. 579. — 
Fla.—Pinellas' Packing Co. § v. 


Clearwater Citrus Growers Assoc., 
67M late 433i 66) Sook oe 
Aes hae v. Morris, 5 Mich. 

N. Y.—McCormick vy. Chamberlin, 
11 Paige 543; Hatch v. Hustaphieve, 
Clarke 63; Carpenter v. Benson, 4 
Sandf. Ch, 496. : < 

Tenn.—Smith v. St. Louis Mut. L. 
Ins. Co., 3 Tenn. Ch. 599; Sheppard 
v. Akers, 1 Tenn. Ch. 326. dae 

See also Discovery § 25. 

84. John Church y. Zimmerman, 
131 Fed. 652; Whittemore v. Patten, 
81 Fed. 527; Colgate v. Compagnie 
Francaise du Telegraph de Paris, 23 
Hed. 82, 23" Blatchf: "86>" ‘Coan ives 
Consolidated Gas, etc., Co., 128 Ma. 
530, 97 A 921; Ryan-v. Anglesea R. 
Con CNG Je Ch) 12 Ay 539 miReed 
v. Cumberland Mut. F. Ins. ‘Co., 
86 N. J. Eq. 393; McTwiggan.. v. 
Hunter, 19 R. I. 68, 31 A 693: Sée 
Johnson v. Mundy, 123 Va. 730; 97 
SE 564 (an answer not under oath, in 
pursuance of waiver of oath in the 
bill, is not free from all exceptions 
for insufficiency). See also Discovery 


By 

[a] In Illinois (1) by force of’ cer- 
tain statutes exceptions will lie, al- 
though the answer is not under oath. 
Farrand v. Long, 184 Ill. 100, 56 
NE 313; Bauerle v. Long, 165 Ifl. 
340, 46 NE 227; James P. Hair Co. 
Ve. Daily, seh EM 379. cs SN Hlr0 96: 


_(2) Formerly the rule was other- 


wise in that state. Smith v. Mc- 
Dowell, 148 Ill. 51, 35 NE 141; Mix 
v. Peo., 116 Ill. 265, 4 NE 783; Brown 
v. Scottish-American Mortg. Co., 110 
Ill. 285; Fulton County v. Mississip- 
bi, sete; Raw CO. el erly e338 iGood= 
Winl ve (Bishop e>Oletihp All 45-o pare 
145 Till. 421, 34 NE 47]. 

Answering interrogatories 
oath waived see supra § 553. 

&. West v. Williams, 1 Md. Ch. 
358. 

86. Leggett v. Sellon, 3 Paige (N- 
Y.) 84; Copeland v. Wheeler, 4 Bro. 
Ch. 256, 29 Reprint 881; Lucas:‘v. 
Lucas, 13 Ves. Jr. 274, 33 Reprint 
297 


when 


87. Micklewaithe v. Atkinson, 1 
Coll. 173, 28 EngCh 173, 63 Reprint 
371. 
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allegations as to other plaintiffs who are merely 
formal parties.*® 

Effect of excepting. By excepting for insuffi- 
ciency, plaintiff necessarily assumes that the an- 
swer is valid and properly before the court,®® 

Effect of failure to except. It seems that if plain- 
tiff does not except for insufficiency, he cannot rely 
upon the silence of defendant in relation to any 
material allegation, but must proye it.®° 

[§ 574] bb. On Overruling of Demurrer or 
Plea. Where a defendant demurs or pleads to 
part of the bill and answers the residue, and the 
plea or demurrer is overruled, the answer remains,°* 
and if plaintiff desires a further answer to the part 
of the bill covered by the demurrer or plea, he must 
except.°2 But, if the demurrer is to the whole bill 
and is overruled, defendant must answer without 
exceptions put in by plaintiff.°? 

[$ 575] cc. When Plea Ordered to Stand for 
Answer. Where a plea is ordered to stand for an 
answer, the order implies that the plea is deemed 
sufficient as an answer,®* and plaintiff may not ex- 
cept thereto unless the right to do so is expressly 
given him.®® But where the plea is to part only of 
a bill, and it is accompanied by an answer to the 
rest, an order that it may stand for an answer, 
without giving plaintiff liberty to except, will not 
preclude him from excepting to the answer to that 
part of the bill which is not covered by the plea.®® 
Where a bill has been amended after ordering the 
plea to stand as an answer, plaintiff cannot by ex- 
cepting to an answer to the amendment compel a 
further answer to the part covered by the plea.” 
Such order may in a proper case prohibit plaintiff 
from taking exceptions °® or limit his right to do 


EQUITY 


[§§ 573-577 


so. 99 

[§ 576] (c) Impertinence and Scandal. Hxcep- 
tions to impertinent or scandalous matter in an an- 
swer are discussed elsewhere in this article.t 

[§ 577] (8) Right and Time to Except—(a) In 
General. Plaintiff may as of right and as of course 
file exceptions to the sufficiency of the answer with- 
in a certain period, usually fixed by rule or statute, 
after the filfng of the answer. The time may be 
enlarged for cause shown,’ but this course will not 
be pursued when it is found that the cause can 
more speedily be determined by allowing plaintiff 
to withdraw his exceptions. Exceptions cannot be 
taken after replication filed,®> or after the parties 
have been taking evidence for a considerable time 
and the cause has been prepared for hearing,’ or 
on the day set for hearing,’ or after the beginning 
of the final hearing.® Exceptions for scandal may 
be filed at any stage of the case;® but by strict 
practice. exceptions for impertinence must be filed 
and reported on before exceptions for insufficiency 
can be filed.t° There are, however, authorities hold- 
ing that exceptions for msufficiency may be filed 
after a reference for impertinence,+ and that ex- 
ceptions for insufficiency and impertinence may be 
filed and acted on together.?? 

Exceptions not filed in time. If the exceptions 
are not filed within the prescribed period, the an- 
swer will be deemed sufficient.1* Exceptions filed 
after that time, without leave granted, will not be 
considered.1!* 

An answer in aid of a plea, it has been said, is 
not subject to exceptions.'® 

Where an answer accompanies a plea or demurrer, 
plaintiff cannot except until the plea or demurrer 


McCormick vy. Chamberlin, 11 Paige , 


96. Kirby v. Taylor, 6 Johns. Ch. 
Coke v. Wilcocks, Mose- 


88. Bentley v. Cleaveland, 22 Ala. } 
814. (N. Y.) 548. 
89. Vermilya v. Christie, 4 Sandf. 
Ch. (N. pe 376. (N. Y.) 242 
90. S.—Gaines v. Agnelly, 9| ley 78, 25 Reprint 279. 


Bo Cas: ‘No. 5,173, 1 Woods 238. 


pl Savaze v. Benham, 17 Ala. 
og int: —Pegg v. Davis, 2 Blackf. 
1 


1 Gill 
N, Squier v. Shaw, 24 N. J. 


Eq 

Va.—Coleman v. Lyne, 4 Rand. (25 
Wa.) 454; Dangerfield v. Claiborne, 
2 Hen. & M. (12 Va.) 17.. 

See also Cowen v. Alsop, 51 Miss. 
158 (construing statute). 

But see Richardson v. Donehoo, 16 
W. Va. 685 (construing statute). 

Admission by failure to deny see 
supra § 565, 


Md. ed STE ON vy. Gambrill, 
(aed jonas) 


91. See supra § 590. 
92. Bragg v. Whitcomb, Walk. 
(Mich.) 307; Siffkin v. Manning, 9 


Paige (N. Y.) 222; Many v. Beek- 
man Iron Co., 9 Paige (N. Y.) 188; 
Kuypers v. Reformed Dutch Church, 
6 Paige (N. Y.) 570; Summers v. 


Murray, 2 Edw. (N. Y.) 205. 

93. Cotes v. Turner, Bunb. 123, 
145 Reprint 618. 

94. See supra § 563. - 

95. Pinellas Packing Co. v. Clear- 
water Citrus Growers Assoc., 67 Fla. 


433, 65 S 591; Meeker v. Marsh, 1} 


97. ‘Leaycratt v. 
Wend. (N. Y.) 83. 

98. Leacraft vy. Demprey, 4 Paige 
CNY.) 224. 

99. See cases infra this note. 

[a] Thus (1) the liberty to ex- 
cept is sometimes qualified, so that 
defendant may be protected from 
any particular discovery he ought 
not to be called upon to make 
(Pearse v. Dobinson, L. R. 1 Eq. 241; 
King v. Heclcombe, 4 Bro. Ch. 439, 
29 Reprint 978; Alardes v. Campbel, 
Bunb. 265, 145 Reprint 669; Pusey 
v. Desbouvrie, 3 P. Wms. 315, 24 Re- 
print 1081, 10 ERC 315), (2) as to 
matters which he is not legally 
bound to answer (Orcutt v. Orms, 
3 Padge (N. Y.) 459; Brereton v. 
Gamul, 2 Atk. 240, 26 Reprint 548; 
Bayley v. Adams, 6 Ves. Jr. 586, 31 
Reprint 1208). 

1. See supra § 387. 

2. See statutory provisions and 
court rules; and: 

U. S.—Way v. Hygienic Fleeced 
Underwear Co., 144 Fed. 870; Brent 
v. Venable, 4 F. Cas. No. 1,842, 3 
Cranch C. C. 227; Read v. Consequa, 
eo uer Cas. No. alate 607, 4 Wash. C. C. 

Ga.—Latimer  v. 


Dempsey, 15 


Irish-American 


be acted on by the clerk and mas- 
ter will not be considered. Wood 
v. McFerrin, 2 Baxt. (Tenn.) 493. 

3. Ga.—Hammond v. Houston, 20 


Ga. 29. 

N. Y.—Wakeman vy. Gillespy, 5 
Paige 112. 

N. C.—Nash v. Taylor, 3 N. C. 


125. 

Pa.—Bethlehem City Water Co. v. 
Pemuenen Borough, 19 Pa. Dist. 
a jeore .—Marsk v. Crawford, 1 Swan 

[a] Application upon notice.—If 
it is desired to extend the time for 
excepting beyond the time allowed, 
there must be a special application 
to the court, upon due notice to the 
adverse party. Wakeman v. Gillespy, 
5 Paiges(N. Y.) 112. 

4 American L. & T. Co. v. East, 
etc., R. Co., 40 Fed. 384. 

5. Coleman v. Lynn, 4 Rand. (25 
Va.) 454. 

6. MtKell vy. oon society, Co., 
46 W. Va. 625, 33 SH 5. 

Ze Belt? we inch burke: 28 Md. 227. 
PS Severns y. Hill, 3 Bibb (Ky.) 

9. Ellison v. Burgess, 2 P. Wms. 
312 note a, 24 Reprint 744. 

10. Barrett v. Twin City Power 
Co., 111 Fed. 45; Raphael v. Birdwood, 
1 Swanst. 228, 36 Reprint 368. 

By Patriotic Bank vy. Washington 
Bank, 18 F. Cas. No. 10,806, 5 Cranch 


N. J. Eq. 198; Leaycraft v. Demp-| Bank, 119 Ga. 887, 47 SH 822: Me-|C. C. 602. 
sey, 15 Wend. (N. Y.) 83; McCor- Dougald v. Carey, 12 Ga. 553. 12. Johnson v. Tucker, 2 Ténn, Ch. 
mick v. Chamberlin, 11 Paige (CIN Aexas) Md.—Salmon v. Clagett, 3 Bland | 244. See also Lawrence v. Lawrence, 
543; Kirby v. Taylor, 6, Johns. Ch. | 125. 4 Edw. (N. Y.) 357 (the court may 
(N. Y¥.) 242; Maitland v. Wilson, 3 N. J.—Wyckoff vy, Cochran, 4 N. J. | order a further answer on exceptions 
Atk. 814, 26 Reprint 1265; Coke v.| Hq. 420. for insufficiency submitted to, before 
Wiicocks, Mosely 73, 25 Reprint 279; N. Y.—Thorne v. Halsey, 7 Johns. | exceptions for impertinence, taken 
Sellon vy. Lewen, 3 P. Wms. 2389, 24) Ch. 189. at the same time, are disposed of). 
Reprint 1045. Pa.—Bethlehem City Water Co. vy. 13. Pierce vy. Brown, 7 Wali. (U. 
[a] Not obliged tc except.+-| Bethlehem Borough, 19 Pa. Dt. 106; S.) 205, 19 L. ed, 134; Siffkin v. Mann- 
Where 2 plea is allowed to stand Becouley v. Shoemaker, 4 Kulp ing, 9 Paige (N. Y.).2 
for an answer, plaintiff is mot | 345. 14. hawrence v. Hall, SOR he 10s 
obliged to take exceptions, although {a] Exceptions filed in open court 15. Leftwich vy. Orne Freem. 
the order gives him leave so to do.! where rules provide that they shall | CMiss.) 207. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has been argued, unless he intends thereby to ad- 
mit the validity of the plea or demurrer.1 Where, 
however, the plea is confined to the relief prayed, 
and defendant professes to answer as to the whole 
discovery required, it seems that exceptions may 
be taken to the accompanying answer before the 
plea is set down for argument.3? 

A defendant cannot except to the answer of his 
aenaent) exceptions can be taken only by plain- 
aie 

[§ 578] (b) Exceptions to Further Answer. 
Plaintiff must raise all his objections to the suffi- 
ciency of an answer in the first instance, and he 
may not except to a further answer for new cause 
founded on the original bill® If the further an- 
swer is insufficient, it must be referred on the old 
exceptions.?° Where, however, exceptions to an an- 
swer have been allowed, and defendant on the ap- 
plication of the adverse party, puts in an entire 
new answer to the bill, plaintiff has no right to 
treat it as an answer to the exceptions only; but if 
the new answer is insufficient; he must file new ex- 
ceptions.*1 If the bill is amended, new exceptions 
may be filed for failure sufficiently to answer the 
amendments,*? and the case will be referred on 
the old and new exceptions together.2? But a plain- 
tiff who neglects to except to the answer to the orig- 
inal bill, or whose exceptions thereto have been 
overruled, cannot except to the answer to the 
amended bill for insufficiency, upon the ground 
that the original bill was not fully answered,?* un- 
less the amendment consists merely of such matters 
as the substitution of a name or the addition of an- 

16. Stuart v. Warren, 1 NYLegObs 


293; Brownell v. Curtis, 10 Paige (N. 
Y.) 210; Siffkin v. Manning, 9 Paige 


EQUITY 


21. Hallv. Wood,1 Paige (N. Y.) 404. ; 
22. Bennington Iron Co. y. 
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other party.2° Objections to an answer to a bill 
as 1t stood before amendment cannot be made after 
amendment, unless defendant, after being duly 
called upon to file his answer to the bill as amend- 
ed, or voluntarily waiving such call, chooses to let 
it stand as an answer to the amended bill.?* . 

[§ 579] (4) Form of Exceptions—(a) In Gen- 
eral. Exceptions should be framed in accordance 
with the established rules of equity practice, in the 
absence of any statute or rule of court changing 
such established rules.27_ They must be in writing 78 
signed by counsel,?® and should be properly entitled 
to indicate their character.2° They must not be 
couched in general terms, but must indicate spe- 
cifically what is objected to.81 General exceptions 
to an entire answer *° or paragraph thereof ** will 
not be sustained, if such answer or paragraph con- 
tains averments which are clearly good. The court 
may look into the substance of exceptions, and de+ 
termine them on their merits, although taken on 
one ground, when they should properly have been 
for another.** Separate exceptions to the same mat- 
ter on different grounds are in general not allowed,*® 
but may be under special cireumstances.*® 

[§ 580] (b) For Insufficiency. An exception 
for insufficiency must set forth the particular points 
in the bill which are not sufficiently answered.37 
It must state the charges in the bill to which the 
exception is addressed,** the interrogatory applica- 


‘ble thereto, and the terms of the answer verbatim.®® 


Tt must also specify that the answer complained of 
is an answer to the bill.*° If these requirements are 
not met the exceptions may be struck from the files 


fa] The very purpose of an excep- 


Camp-|tion is to call the attention of the 


(N. Y.) 222; Darnell v. Reyny, 1 
Vern. Ch. 344, 23 Reprint 509; Boyd 
v. Mills, 13 Ves. Jr. 85, 33 Reprint 
226. 

17. Sidney v. Perry, Dick. 602, 21 
Reprint 405; Pigott v. Stace, Dick. 
496, 21 Reprint 362; 1 Daniell Ch. 
Pr. (5th ed) p-691. 


18. Second Workingmen’s Bldg., 
etc., Assoc. v. Wickers, 83 N. J. Eq. 
39s) OLA 897. 

19. Chazournes v. Mills, 2 Barb. 


Ch. (N. Y.) 466; Eager v. Wiswall, 2 
Paige (N. Y.) 369; Bennington Iron 
o°; v. Campbell, 2 Paige (N. Y.) 
159. 

20. Higbie v. Brown, 1 Barb. Ch. 
(N. Y.) 320; Sanford v. Bissell, 1 
Johns. Ch. (N. Y.) 383; Thompson v. 
Paul, 8 Humphr. (Tenn.) 114; Wil- 
liams v. Davis, 1 Sim. & St. 426, 1 
EngCh 426, 57 Reprint 170; Partridge 
v. Haycraft, 11 Ves. Jr. 570, 32 Re- 
print 1210. , 

[a] Proper practice.—If excep- 
tions are taken to an answer, and 
defendant submits to the exceptions 
by putting in a further answer, plain- 
tiff, if he thinks the second answer 
not sufficient should, within a rea- 
sonable time, say, three weeks, ob- 
tain an order to refer the answer 
to the master for insufficiency. And 
plaintiff ought, either in the order 
of reference, or by notice to defend- 
ant, to specify to which of the ex- 
ceptions the second answer is still 
imperfect. Sanford v. Bissell, 1 Johns. 
Gh, ONY!) 383: ‘ 

[b] Several references on original 
exceptions.—Defendant having sub- 
mitted to the original exceptions, or 
the same having been allowed by the 
master upon a reference thereof, it 
is too late for him, upon a reference 
of a second or third answer for in- 
sufficiency on these exceptions, to in- 
sist that the original exceptions 
were not well taken, and that the 
further discovery called for was im- 
material. Higbie y. Brown, 1 Barb. 
Ch. (N. Y.) 320. 


bell, 2 Paige (N. Y.) 159; Van Wag- 
enen v. Murray, 1 Edw. (N. Y.) 319; 
Mazarredo v. Maitland, 3 Madd. 66, 
56 Reprint 434; Partridge v. Haycraft, 
11 Ves. Jr. 581, 32 Reprint 1210. 

23. Hart v. Small, 4 Paige (N. Y.) 
333; Bennington Iron Co. v. Camp- 
bell, 2 Paige (N. Y.) 159; Partridge 
v. Haycraft, 11 Ves. Jr. 570, 32 Re- 
print 1210. 

24, Chazournes v, Mills, 2 Barb. 
Ch. (N. Y.) 466; Wich v. Parker, 22 
Beav. 59, 52 Reprint 1029; Denis v. 
Rochussen, 4 Jur. N. S. 298; Ovey 
v. Leighton, 2 Sim. & St. 234, 1 EngCh 
234, 57 Reprint 335, 

25. Miller v. Wheatley, 1 Sim. 
296, 2. EngCh 296, 57 Reprint 588; 
Taylor v. Wrench, 9 Ves. Jr. 315, 32 
Reprint 624. 

26. Angel v. Pennsylvania R. Co., 
Si INA dit EG, Oa, 

27, Moore v. Clem, 45 Fla. 476, 34 
S 305. q 

[a] Forms.—See Kittredge v. 
Claremont Bank, 14 F. Cas. No. 7,858, 
3 Story 590; Langdon v. Goddard, 
14 F, Cas. No. 8,061, 3 Story 13; Bar- 
ton Suit Eq. p 132. 

28. Hunt v. Turner, 54 Fla. 654, 
45 S 509; Bennett v. Pierce, 45 W. 
Va. 654, 31 SE 972; Arnold v. Slaugh- 
ter, 36 W. Va. 589, 15 SH 250; Rich- 
ardson v. Donahoo, 16 W. Va. 685. 

29. See supra § 375. / 

30. Williams v. Davies, 1 Sim. & 
St. 426, 1 EngCh 426, 57 Reprint 170. 

81. Ark.—Turnage v. Fisk, 22 Ark. 
286. 

Fla.—Holzendorf v. Terrell, 52 Fla. 
525, 42 S 584; Peck y. Osteen, 37 Fla. 
427, 20 S549. 

Tll.—Stone v. Moore, 26 Ill. 165. 

N. J.—Conway v. Wilson, 44 N. J. 
Bq. 457, 11 A 734. 

W. Va.—Arnold v. Slaughter, 36 W. 
Va. 589, 15 SE 250; Richardson v. 
Donehoo, 16 W. Va. 685. See also 
Ward v. Ward, 50 W. Va. 517, 40 SH 
472 (the better practice is not to 
make a general objection, but to make 
specific exceptions). ‘ 

And see supra § 387; infra § 580. 


court to matters excepted to, and 
such matters should be distinctly 
specified. Peck v. Osteen, 87 Fla. 
427, 20 S 549. : 

32. Blanton v. Chalmers, 158 Fed. 
907; Moore v. Clem, 45 Fla. 476, 34 
S 305; New York Mut. L. Ins. Co. v. 
Cckefair, 41 N. J. Eq. 142, 3 A €86. 

33. Szabo v. Speckman, 73 Fla. 
374, 74 S 411, LRA1917D 357. 

34. Barrett v. Twin City Power 
Co., 111 Fed. 45. ; 

35. Mcintyre v. Union College, 6 
Paige (N. Y.) 239. 

36. Methodist Episcopal Church v. 
Jaques, Hopk. (N. Y.) 458. 

37. Fla.—Szabo vy. Speckman, 73 
Fla. 374, 74 S 411, LRA1917D 357. 

Ill.—Jackson v. Kraft, 186 Ill. 623, 
58 NE 298; Mix v. Peo., 116 Ill. 265, 
4 NE 783. 

N. Y.—Buloid v. Miller, 4 Paige 
472; Stafford v. Brown, 4 Paige 88; 
McKeen vy. Field, 4 Edw. 379; Baker 


‘y. Kingsland, 3 Edw. 138. 


Va.—Craig v. Sebrell, 9 Gratt. (50 
War) eee. ; 

W. Va.—Sandusky v. Faris, 49 W. 
Va. 150, 38 SE 5638; Richardson v. 
Donehoo, 16 W. Va. 685. 

[a] The mode in which an excep- 
tion to an answer shall point out 
the omission excepted to is a matter 
of practice discretionary with the 
court. Craig v. Sebrell, 9 Gratt. (50 
Va.) 131; Hodgson vy. Butterfield, 2 
Sim. & St. 236, 1 EngChH 236, 57 Re- 
print 336. 

88. Schultz v.*Phenix Ins. -Co., 77 
Fed. 3875 [rev on other grounds 80 
Fed. 337, 35 CCA 453]; Bower Barff 
Rustless Iron Co. v. Wells Rustless 


Tron Co., 48 Fed. 391; Jackson v. 
Kraft, 186 Ill, 623, 58 NB 298. 
89. Bower Barff Rustless Iron Co. 


v. Wells Rustless Iron Co., 
391; Fuller vy. Knapp, 24 Fed. 100; 
Brooks vy. Byam, 4 F. Cas. No. 1,947, 
1 Story 296; West v. Williams, 1 Md. 
Ch, 858; Bethlehem City Water Co. 
v. Bethlehem Borough, 19 Pa. Dist. 
103. 

40. Lichfield vy. Bond, 5 Beav. 513, 


43 Fed. 


49% [21 C. J.] 
on motion, or may be disallowed on argument.‘ 
~ [§ 581] (5) Amending Exceptions. Amend- 
ments in substance are rarely permitted.4® There 
are cases, however, allowing exceptions to be amend- 
ed on the ground of mistake,** and amendments in 
matters of form are allowed.*® 

[§ 582] (6) Proceedings upon Exceptions. Hx- 
ceptions having been drawn and signed by counsel, 
should then be indorsed and filed in the proper of- 
fice and a copy served upon defendant or his coun- 
sel.46 Unless defendant submits to the exceptions, 
they are set down for hearing ** and they must be 
decided before further proceedings are taken;** 
but a decree will not be reversed because exceptions 
were not passed upon if they are not well founded.*® 
The regular method of determining exceptions is 
by reference to a master,°° but they are now fre- 
quently heard by the court.>! If the exceptions are 
disallowed and plaintiff chooses to abide by them 
the answer is to be taken as true,®? but not when 
exceptions are sustained;>? The’ answer is to be 
taken as true where it denies the entire bill and is 
excepted to for not answering the interrogatories.®* 
If the exceptions are sustained defendant should be 
ruled to answer further.®> Error in sustaining ex- 
ceptions is waived by filing an amended answer.°® 
If defendant neglects to comply with the rule the 
bill may be taken pro confesso.5? Where exceptions 
to part of the answer are filed and sustained, all of 
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the answer not affected by such exceptions is left 
standing in the cause,°® and defendant will be or- 
dered to answer over only so far as the exceptions 
extend;®® but defendant may supply other deficien- 
cies in the original answer, although not covered 
by the exceptions,°° or set up new defenses which 
may have arisen;* and plaintiff may file new inter- 
rogatories and defendant will be required to answer 
them and the exceptions together.°? The court may, 
upon sustaining exceptions, refuse permission to de- 
fendant to file a supplemental answer and decline 
to hear argument on the same, where the supple- 
mental answer states no matter not alleged in the 
original answer that could prevail as a defense.®? 
Where a cause is set down for hearing on excep- 
tions for insufficiency, the only question to be de- 
cided is the sufficiency of the answer, and no final 
decree can be entered against either party, unless 
he declines or omits to plead further.*+ Exceptions 
may be sustained © or overruled ®* pro forma, and 
an answer setting up the facts required, when this 
is deemed necessary by the court in order to decide 
the case on its merits. Exceptions for insufficiency 
may be allowed in part and overruled in part.®* 

[§ 583] (7) Abolition of Exceptions. In some 
jurisdictions exceptions have been expressly abol- 
ished.®8 

[§ 584] d. Waiver of Objections. The right to 
except may be waived.®® If an answer is not re- 


49 Reprint 676; 1 Daniell Ch. Pr. (5th j 
ed) p 673. : 
“41, Baker y. Kingsland, 3 Edw. 


GN ¥.9: 138. 

' 42. Bower Barff Rustless Iron Co. 
v. Wells, Rustless Iron Co., 43 Fed. 
391; McKeen v. Field, 4 Edw. (N. Y.) 
379; Baker y. Kingsland, 3 Edw. (N 
Y.) .188;. Sandusky. v. Faris, 49. W.- 
Va. 150, 38 SE 563. 

43. 2 Daniell Ch. Pr. ip 307. 
..44. .Northcote v, Northcote, Dick. 
22, 21 Reprint 175; Dolder vy. Bank 
of England, 10 Ves. Jr. 284, 32 Re- 
print 853. 

45. Whittemore v. Patten, 84 Fed. 
Bele : 

46. Peale v. Bloomer, 8 Paige (N. 
Y.) 78: Joslin y. Joslin, 1 ChSent 
(N. Y:) 55, 3 Barbour Ch. Pr, (2d ed) 
p 385. 

Pat. Getzelman v. Blazier, 112 Ill. 
A. 648; Eager v. Wiswall, 2 Paige (N. 
Y.) 369; Bethlehem City Water Co. 
v. Bethlehem Borough, 19 Pa. Dist. 
106. (construing court rule); Hart- 
man v. Evans, 38 W. Va. 669, 18 SH 
810. 

[a] Submitting to part only—liIf 
defendant does not desire to yield to 
a part of the exceptions, he must 
have them passed upon. If with- 
out that he answers further he must 
respond to all the exceptions. Hager 
vy. Wiswall, 2 Paige (N. Y.) 369. 

48. New York F. Ins, Co. v. Law- 
rence, 6 Paige (N. Y.) 511; Clarke v. 
Tinsley, 4 Rand. (25 Va.) 250. 

49. Goddin v. Vaughan, 14 Gratt. 
(55 Va.) 102; Cumberland First Nat. 
Bank v. Parsons, 42 W. Va. 137, 24 
SE 554; Hartman v, Evans, 38 W. Va. 
669, 18 SE 810; Richardson y. Done- 
hoo, 16 W. Va. 685. 


50. U. S.—Willis v. Terry, 98 Fed. 
8. 

N. J.—Wyckoff v. Cochran, 4 N. J. 
Eq. 420. 


N. Y.—Richards v. Barlow, 1 Paige 
323: Byington v. Wood, 1 Paige 145; 
Woods v. Morrell, 1 Johns. Ch. 103. 

Porto Rico.—Kortright v. Cruz De 
Godines, 1 Porto Rico Fed. 174, 

Tenn.—Wood v. McFerrin, 2 Baxt. 
493. ; 

Vt.—Hunt v. Gookin, 6 Vt. 462. 

Va.—Mason v. Mason, 4 Hen. & 
M, (14 Va.) 414. 

Ana see supra § 387. 


‘Nat. 


[a] Exceptions to master’s report. 
—Where exceptions are filed to the 
report of a master, which sustains 
some exceptions to defendant’s an- 
swer but overrules others, defendant 
is not required to answer further un- 
til such exceptions have been heard 
and disposed of by the court, so that 
he may know what further answer is 
required by the court’s decree. Wil- 
lis v. Terry, 98 Fed. 8. 

51. La Vega v. Lapsley, 14 F. Cas. 
No. 8,128, 1 Woods 428; Camden, etc., 
RCO Ver Ske Wart, 1 lO NiademEids p46 
[aff 21 N. J. Eq. 484] (reference is 
for relief of court and exceptions 
may be heard directly hy the court 
at its option); Morrell v. Brooks, 37 
Pa. Co. 442; Satterwhite v. Daven- 
port, 31 S. C. Eq. 305. And see su- 
pra § 387 

[a] In West Virginia it is not the 
practice to refer exceptions to an- 
swers to a commissioner, but they 
are at once set down for argument 
before the court. Cumberland. First 
Bank v. Parsons) 42% W.Va. 
137, 24 SE 554; Hartman vy. Evans, 
388 W. Va. 669, 18 SH 810; Richard- 
son vy. Donehoo, 16 W. Va. 685. But 
see Arnold v. Slaughter, 36 W. Va. 
589, 15 SE 250 (may be referred at 
court’s discretion). 

52. Mix v. Peo, 116 Ill. 265, 4 NE 
783; Prettyman y. Barnard, 87 Ill. 105. 

ee Mix v. Peo., 116 Ill. 265, 4 NE 
783. 

54. Gorman vy. Banigan, 22 R. I. 
22, 46 A 38. 

55. Wagenhurst. v. Wineland, 22 
App. (D. C.) 356; Holly v. Powell, 63 
LIL £89. Craic MvegiecOnnyaenbllen asin. 
Stone v. Moore, 26 Ill. 165; New York 
F. Ins. Co. v. Lawrence, 6 Paige (N. 
Y.) 511; Richards v. Barlow, 1 Paige 
CN DEYs)) 13235 

[a] The further answer is under- 
stood to mean a formal answer, 
specially directed to the matters ex- 
cepted to, and to supply the de- 
ficiencies of the first answer. Ful- 
ton County v. Mississippi, ete, R. 
Con e2 lV Ss sse 

[b] A subpecena for the further 
answer may issue immediately on fil- 
ing the master’s report. Richards v. 
Barlow, 1 Paige (N. Y.) 323. 

[c] .Time for answer not fixed.— 
If the master neglects to fix a time 


for the further answer plaintiff must 
apply to the court to obtain a fur- 
ther answer. Corning v. Cooper, 7 
Paige (N. Y.) 587. 

{d] Form of further answer see 1 
Barbour Ch. Pr, (2d ed) p 197. 

56. Derry v. Ross, 5 Colo. 295. 

57. See infra § 941. 

58.. Hemphill y.. Miller, 16 Ark. 
271; Chapman y. Pittsburn, ete., R. 
Co., 26 W. Va. 299. 

Bes Pegg v. Davis, 2 Blackf. (Ind.); 
60. Alderman y. Potter,. 6 Paige 
(N, Ys). 658. 


‘61. Alderman vy. Potter, 6 Paige 
(Ny YY.) 658. 
eon Case v. Abeel, 1 Paige (N. Y¥.); 


63. Chicago. “Title... ete, Coat v. 


Yates, 211 Ill. 99, 71 NE 820. 


64, Lindmark vy. De Ferranti, 34 
App. (D. C.) 445. : 

65. Dr. Miles Medica] Co, /vi 
Snellenburg, 152. Fed. 661. 

66. Wilson v. Arecibo, 2 Porto 
Rico Fed. 248, 


67. Hast India Co. v. Campbell, 1 
Ves, 246, 27 Reprint 1010; 1 Daniell 
Ch, Pr. (th -ed)),p4 764: 

68. See statutory provisions and 
court rules. 

[a]. In New Jersey exceptions 
have been abolished and an answer 
may be objected to, on motion, on 
the ground that it discloses no de- 
fense. Chancery Act (1915) § 51. 
Watters v. Bayonne, (Ch.) 104 A 770; 
Wiedman Silk Dyeing Co. v. Bast 
Jersey Water Co., 88 N. J. Eq. 397, 


102 A 858, 1056. . See also supra 
§ 570, 
[b] Under the federal equity rules 


exceptions for insufficiency are abol- 
ished and a motion to strike out is 
substituted as the method of testing 
the sufficiency of an answer set- 
ting up an affirmative defense, set- 
off, or counterclaim. Equity Rules 
(1912), rule 33.. And see Shera vy. 
Merchants’ L. Ins. Co., 237 Fed. 484; 
Rodman Chemical Co. vy. E. F. Hough- 
ton Co., 233 Fed. 470; Churchward 
International Steel Co. vy. Bethlehem 
Steel. Co., 233 Fed. 322 (where ‘the 
answer sets up a defense by way of 
confession and avoidance the motion 
is inapplicable). 

69. Mason-y. Mason, 5 Bush (Ky.), 


— 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sponsive to the bill7° or is otherwise open to ex- 
ceptions,’* the objection must be raised by excep- 
tions, and plaintiff cannot make objection at the 
hearing on bill and answer, or in the appellate 
court.’* It is a waiver of exceptions if plaintiff 
takes his bill as confessed as to those points not 
responded to.’* By filing a general replication plain- 
tiff waives objections to the form in which defenses 
are presented by the answer,’* or as to the suffi- 
ciency of the answer*> m such respects as failing 
to answer fully *° or positively,’ or specifically.7® 
But defects of substance,’® or a substantial insuffi- 
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[24 O.ah, |p .490 
ciency of the facts set forth to constitute a de- 
fense,*° are not waived. Exceptions already on file 
may be withdrawn,** or may be abandoned by fail- 
ing to set them down for hearing.8? They may be 
waived by conduct inconsistent with insisting upon 
them.** It has been said that defects in an answer 
are not entirely cured by a failure to object to them, 
and that they will still have an influence on the 
decision of the ecase.8+ Plaintiff has been held in 


some cases to have waived the entire absence of an 
answer.®> 


IX. REPLICATIONS * 


[§ 585] A. In General. <A replication is plain- 
tiff’s answer or reply to defendant’s plea or an- 
swer.8’ A replication to an answer is a formal 
pleading ** averring the truth of the allegations of 
the bill and denying the truth of those of the an- 
swer.®® Its only office is to put the cause at issue.?? 
It cannot be made to perform the office of excep- 
tions.*t If plaintiff wishes to prove any matter 
‘charged in the bill, and not admitted in the an- 
swer, or compel defendant to sustain the allega- 
tions of the answer by proof, he must place the 
cause at issue by filing a replication.®? Litigious 
and immaterial allegations,®? arguments, inferences, 
and matters of law,®* and matters of which the 
court must take judicial notice,®® need not be re- 
plied to. 


An answer in support of a plea, being simply for: 


discovery, does not raise an issue to which a repli- 
cation ean be filed.®® 


187; Hagthorp \v. Hook, 1 Gill & J. (25 Va.) 454, 


Replication to amended answer. Where a cause, 
heard on bill and answer, has been reversed on ap- 
peal and an amended answer filed, plaintiff cannot 
file a general replication, but will be allowed to econ- 
trovert only those facts alleged in the amended an- 
swer.°’ A disclaimer requires no replication.®§ 

Answer to cross bill as replication. It has been 
said that an answer to a cross bill is substantially, 
and for all practical purposes, a replication to the 
answer to the original bill.9 

Abolished. In some jurisdictions all replications, 
general as well as special, have been abolished, and 
the cause is deemed at issue upon the filing of the 
answer.* : 

[§ 586] B. General Replications. A general 
replication is a general denial of the truth of 
defendant’s plea or answer, and of the sufficiency 
of the matter alleged in it to bar plaintiff’s suit, 
and an assertion of the truth and sufficiency of the 


9. Jameson vy. Conway, 10 Ilk 


(Md.) 270,-290; Whitney v. Robbins, 
17 N. J. Eq. 360; Sandusky v. Faris, 
49 W. Va. 150, 38 SE 563. 

“The plaintiff may, if he choose, 
waive his right to except; and it is 
always most judicious to do sc where 
his proofs are ample and at hand; 
and the character or conduct of the 
defendant indicates that he is not al- 
together trustworthy upon oath; for 
in such cases he will attain his ob- 
ject much sooner and better by tak- 
ing the answer at once, as he can 
get it, and proceeding directly to col- 
lect proofs, without loss of time, than 
iby stopping to take exceptions. 
Hagthorp v. Hook, supra. 

70. Stone v. Moore, 26 Ill. 165; 
Kitchell v. Burgwin, 21 Ill. 40; Teil 
vy. Roberts, 3 Hayw. (Tenn.) 139; 
Dangerfield v. Claiborne, 2 Hen. & 

Sudden Vas) sails 
Mo Besson vy. Goodman, 147 Fed. 
$87; Stone v. Moore, 26 Ill. 165; 
Kitchell v. Burgwin, 21 Ill. 40. See 
also McKell v. Collins Colliery Co., 
46 W. Va. 625, 33 SE 765 (exception 
for want of proper filing and attesta- 
tion is waived under a statute pro- 
viding that a mere informality in the 
proceedings is cured by a hearing on 

merits). 
thee. shee v. Quarrier, 16 W. Va. 
108. 

73. Griffith v. Depew, 3 A. K, 
Marsh. (Ky.) 177, 18 AmD 141. 

74, People’s U. S. Bank v. Gilson, 
161 Fed. 286, 88 CCA 332; McKim v. 
Mason, 2 Md. Ch. 510; Chambers 
y. Chalmers, 4 Gill & J. 420, 23 AmD 
Dee ait 

75. Slater v. Maxwell, 6 Wall. (U. 
‘S.) 268, 18 L. ed. 796; Sprague v. 
Provident Say., etc, Co., 163 Fed. 
449, 90 CCA 71; Townsend v. McIn- 
tosh, 14 Ind. 57; Costello v. Tasker, 
227 Mass. 220, 116 NE 573; Ingram 
-+y. Tompkins, 16 Mo. 399. : 

76, People’s U.S. Bank v._Gil- 
son, 161 Fed. 286, 88 CCA 332; Ring- 
gold v. Patterson, 15 Ark. 209; Blak- 
eney v. Ferguson, 14 Ark. 640; Good- 
body v. Delaney, 80 N. J. Eq. 417, 83 
A 988; Coleman v. Lyne, 4 Rand. 


77. Slater v. Maxwell, 6 Wall. (U. 
S.) 268, 18 L. ed. 796. 

78. Rogers v. Verlander, 30 W.-Va. 
619, 5 SE 847. 

79. Everts v. Agnes, 4 Wis. 343, 
65 AmD 314, 

80. 
Rubber Co., 156 Fed. 1, 84 CCA 167. 

81. American L. & T. Co. v. East, 
ete., R.. Co., 40 Fed. 384; Penn, v. 
Butler, 19 F. Cas: No. 10,931, Wall. 
Sr: 4. 

82. Peo. v.) New? York (SS. Co.) 1 
Porto Rico Fed. 245; Hartman v, Ev- 
ans, 38 W. Va. 669, 18 SE 810. 

83. See cases infra this note. 

[a] Exceptions are waived: (1) 
By setting down a plea for argument 
after excepting to the accompanying 
answer. Brownell y. Curtis, 10 Paige 
(N. Y.) 210. (2) By replying. Berry 
v. Mathewes, 7 Ga. 457; Mason v. Ma- 
son, 5 Bush (Ky.) 187. (3) By mov- 
ing to amend the bill. De La Torre 
v. Bernales, 4 Madd. 396, 56 Reprint 


751. (4) By consenting to a refer- 
ence. Hughes v. Miller, 174 Ill. A. 
293. (5) By both parties proceed- 


ing with the cause in disregard of an 
order to answer over. Pegg v. Davis, 
2 Blackf. (Ind.) 281. 
84. Doughty v. Doughty, 7 N. J. 
Eq. 227. 

85. Jackson vy. Sackett, 146 M11. 
646, 35 NE 234; State v. Carrington, 
19 Ind. 258. 

[a] Answer waived: (1) By con- 
senting to a reference to take ac- 
counts. State v. Carrington, 19 Ind. 
258. (2) By going to trial without 
taking any steps to enferce an an- 
swer to a supplemental bill. Jackson 
v. Sackett, 146 Ill. 646, 85 NE 234. 

86. See also generally Pleading 
[31 Cye 241]. 

87. Worthington’s Est., 6 Pa. 
Super. 484; 1 Daniell Ch. Pr. (6th 
Am. ed) p 829; Mitford Eq. Pl. p 255. 

Replication to plea see supra 
§§ 538-540. a 

88. Bowen v. Nakuina, 21 Hawaii 
470; Jameson vy. Conway, 10 Ill. 227; 
Holmes v. Clifford, 95 Ill A. 245; 
Reading v. Ford, 1 Bibb (Ky.) 338. 


1,8 
227, 


| 


90. Jameson y. Conway, 10 Ill. 
227; Costello v. Tasker, 227 Mass: 220, 
116 NE 573; Rodney vy. Hare, Mosely. 
296, 25 Reprint 403. ; ‘ : 

91.- Robinson v. American Car, etc., 


Butler Bros. Shoe Co. v. U. S. | Co., 1385 Fed. €93, 68 CCA 331» [aft 


132 Fed. 165]. 

92. Alfred Richards ‘Brick Co. v. 
Trott, 16 App. (D. C.) 293; Jameson 
v. Conway, 10 Ill. 227; Mills v. .Pitt- 
man, 1 Paige (N. Y.) 490. > poi 
[a] Denial of knowledge or infor~ 
mation.—The denial by plaintiff,, in 
his reply, of any knowledge: or’ in- 
formation of a matter alleged in de- 
fendant’s answer, sufficient to form 
a belief, puts such allegation’ in is- 
sue, and casts upon defendant the 
burden of establishing it by proof. 


a cee v. Stevenson, 9 Barb. (N. 
Boe , 
93. Briggs v. Enslow; 44 W. Va. 
499, 29 SE 1008. 
Ae Merrill v. Plainfield, 45 N. H. 
126. 
95. Johnson v. Harrison, 1 Litt. 


Sel. Cas. (Ky.) 226. 

Matters judicially noticed see Dvi- 
dence § 1807 et seq. 

96. New York L. Ins. Co. v. Ham- 
burger, 174 Mich. 254, 140 Nw 510. 
Sed Cooley v. Houston, 39 Pa. Co. 
98. Edelin vy. Lyon, 1 App. (D. C.) 


87; Spofford v. Manning, 2 Edw. (N. 
Y.) 358; Williams v. Longfellow, 3 
Atk. 582, 26 Reprint 1135. 

99.) Whyte” v2 Arthur, 17) N, 35. 
Eq? a2i' 

1. See statutory provisions and 


court rules; and: 
Ala.—State v. Benners, 172 Ala. 
168, 55 S 298; Brunson y. Rosenheim, 
149 Ala. 112, 43 S 31; Stein v. Mc- 
Grath, 128 Ala. 175, 30 S 792 (facts 
not responsive to the bill and not 
set out by way of special plea are 
superfluous and require no action by 
plaintiff); Forrest v. Robinson, 2 
Ala, 215. 

Ga.—Harris v. Collins, 75 Ga. 97. 

Ky.—Wells v. Query, Litt. Sel. Cas. 
210; Hughes v. Phelps, 3 Bibb 198. 


494 [210.3] 


bill.? The general replication is entitled, like other 
pleadings after the bill, to show its character and 
the answer to which it replies. It commences with 
a reservation of the advantage of exception to the 
insufficiencies of the answer, and an offer to main- 
tain and prove the bill to be true and sufficient and 
the answer insufficient. Then follows a formal gen- 
eral traverse of the answer, with a formal verifica- 
tion.® It need not be signed by counsel.* 

[§ 587] C. Special Replications. Formerly 
pleadings in chancery were special throughout, and 
ran on to issue as at common law, and so when de- 
fendant introduced into his plea or answer new mat- 
ter which made it necessary for plaintiff to put in 
issue some additional fact on his part in avoid- 
ance thereof, the replication thereto was a special 
one.> But even where special replications have not 
been ‘expressly abolished as they frequently have 
been, in modern practice they have gone quite out 
of use, and in their place plaintiff either anticipates 
the defense by his original bill or amends his bill, 
if the answer discloses the necessity of pleading 
new matter.® If filed they may be stricken out on 
motion,’ or the new matter making the replication 
special may be treated as surplusage, and the re- 
mainder, if sufficient as such, regarded as a gen- 
eral replication. Where by modification of prac- 
* Miss.—Yazoo, ete., R. Co. vy. Ad-| 193; Keller v. 
ams, 81 Miss. 90, 22 S 937. 534 [aff 249 Ill. 

Tenn.—Jenkins v. De War, 112 
Tenn, 684, 82 SW 470; Collins v. 
North British, etc., Ins. Co., 91 Tenn. 


432, 19 SW 525; Cheatham v. Pearce, 
89 Tenn, 668, 15 SW 1080; Allen v. 


129. 
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Fitzgerrell, 158 Ill. A. 
Farrell v. Farrell, 149 Ill. A. 
Ky.—Reading v..Ford, 1 Bibb 338. 
Mass.—Newton v. Thayer, 17 Pick. 


Minn.—Chonteau vy. Rice, 1 Minn. 106. 
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tice new matter of affirmative relief for which a 
cross bill might be filed may be incorporated in 
the answer,® a general replication is insufficient to 
traverse such matter,!° and a special repheation is 
sometimes provided for in such cases.*? 

[§ 588] D. Right and Time to Reply—l. In | 
General. As in the case. of other pleadings, stat- 
utes or court rules fix a time within which plain- 
tiff may reply of course,!* but in some jurisdictions 
defendant cannot set the case down on bill and an- 
swer until plaintiff has been specially ruled to re- 
ply. After a hearing on bill and answer and a 
direction of dismissal plaintiff cannot reply as of 
right.14 

Amendments. Where a special application to the 
court for leave to amend his bill is necessary, plain- 
tiff should obtain an order extending the time for 
filing a replication, until after the decision of the 
court upon the application to amend.t® While a 
motion for leave to amend an answer is pending, 
plaintiff need not file a reply to the original an- 
swer.1® In all cases of amendment to a bill, plain- 
tiff may reply to the answer within the usual time 
after the amended bill is deemed to be fully an- 
swered, unless the court, in the order allowing him 
to amend, has deprived him of that right.17 If 
plaintiff amends his bill after answer, it is irregu- 
Douglass Merchandise Co. vy. Laird, 
37 W. Va. 687, 17 SE 188; Elliot v. 
Trahern, 35 W. Va. 634, 14 SE 223; 
Kilbreth v. Root, 33 W. Va. 600, 11 
SE 21; Smith v. Turley, 32 W. Va. 


14, 9 SE 46; Dower v. Seeds, 28 W. 
Va.'118, 57 AmR 646; Chalfant v. 


451, 94 NE 926]; 


aT 


Allen, 3 Tenn. Ch. 145. N. J.—Cowart v. Perrine, 21 N. J.| Martin, 25 W. Va. 394; Enoch v. 

[a] Under the federal equity | Eq. 101; McClane v. Shepherd, 21 N.| Livingston, ete., Min., ete. Co. 23 
rules, unless the answer asserts a| J. Eq. 76. . Va. 314; Depue v. Sergent, 21 
set-off or counterclaim, no reply is N. Y.—Anonymous, Hopk. 27;| W. Va. 326; Middleton vy. Selby, 19 
required without speciai order of the | Storms v. Storms, 1 Edw. 358. W. Va. 167; Hickman v. Painter, 11 


court or judge, but the cause 1s 


N. C.—Boyd v. Hawkins, 17 N. C. 


W. Va. 386; Vanbibber v. Beirne, 6 


deemed at issue upon the filing of 
the answer, and any new or affirma- 
tive matter therein is deemed to be 
denied. Equity Rules (1912), rule 
31. And see Shera v. Merchants L. 
Ins. Co., 2387 Fed. 484; Goodno v. 
Hotchkiss, 230 ed. 514; Electric Boat 
Co. vy. Lake Torpedo Boat Co., 215 
Fed.) 377. 

2. Story Eq. Pl. (10th ed) § 878 
[quot Hill v. Hite, 85 Fed. 268, 29 
CCA 549; Alfred Richards Brick Co. 
vi Trott, 16" App. «Dr Cr) 1293)°2995 
Vanbibber v. Beirne, 6 W. Va. 168]. 
' 3. Barton Suit Eq. p 144. 

[a] Reservation as to exceptions 
is formal and useless, as the repli- 


cation waives exceptions. See supra 
§ 584. 

[b] Verification is not customary 
under present practice. See supra 
§ 384. 


4 See supra § 875. L 
5. Cooper Eq. Pl. p 329; 2 Daniell 
p (88735, Mitford )id.i Pl. ep 
6. See statutory provisions and 
court rules; and: 
U. Si—Southern Pac. R. Co. v..(U. 
S., 168 U..S. 1, 18 SCt 18, 42 lL. ed. 
355; Piatt v. Valtier, 9 Pet. 405, 9 
L. ed. 173;. Vattier v. Hinde, 7 Pet. 
252, 8 L. ed. 675; Post v. Beacon 
Vacuum Pump, etc., Co., 89 Fed. 1, 
32 CCA 151 [den reh 84 Fed. 371, 28 
CCA 431]; Hill v. Hite, 85 Fed. 268, 
29 CCA 549; Brooks v. Stolley, 4 F. 
Cas. No. 1,963, 4 Mclean 275; Cole- 
man v. Martin, 6 F. Cas. No. 2,986, 
6 Blatchf. 291; Duponti v. Mussy, 8 
F. Cas. No. 4,185, 4 Wash. C. C, 128. 
Fla.—Hill v. Marianna First Nat. 
’ Bank, 73 Fla. 1092, 75 S 614; Pinney 
v. Pinney, 46 Fla. 559, 35 S 95. 
Tll.—Fitch v. Miller, 200 Ill. 170, 
65 NE 650; Walker v. Ray, 111 I. 
315; Hall v. Fullerton, 69 Ill. 448; 
White v. Morrison, 11 _- Ill. 361; 
Shaeffer v. Weed, 8 Ill. 511; Tarle- 
ton v. Vietes, 6 Ill. 470, 41 AmD 
& 


195. 

Pa.—Greenwald’s Est,, 25 Pa. Dist. 
684; Troelsch’s Est., 17 Pa. Dist. 518, 
35 Pa. Co. 383; Stoker’s Hst., 10 Pa. 
Dist. 375; Stoker’s Est., 25 Pa. Co. 
619; Ins. Co. v. Bauer, 9 Phila. 147. 

Tenn.—Jenkins v. Dewar, 112 
Tenn, 684, 82 SW 470. 

W. Va.—Ward v. Ward, 50 W. Va. 
517, 40 SE 472; Vanbibber v. Beirne, 
6 W. Va. 168. 

7. Mason v. Hartford, etc., R. Co., 
10 Fed. 334. 

8. Duponti v. Mussy, 8 F. Cas. 
No, 4,185, 4 Wash. C. C. 128; Wren v. 
Spencer Optical Mfg. Co., 30 F. Cas. 
No. 18,062, 5 Bann. & A. 61; Pinney 
v. Pinney, (Fla.) 35 S 95; White v. 
Morrison, 11 Ill. 361; Shaeffer v. 
Weed, 8 Ill. 511. 

9. See infra § 615. 

10. Coach v. Kent Cir. Judge, 97 
Mich. 563, 56 NW 937; Second Work- 
ingmen’s Bldg., etc., Assoc. v. Wick- 
ers, 83 .N.ods Haq. 39%.) 910A. 897. 

11. See statutory provisions and 
court rules. 

[a] In New Jersey, by leave of 
court, a special replication may be 
filed, setting up new matter to meet 
defenses not anticipated in the bill. 
The Chancery Act (1915) § 115. 

[b] In West Virginia (1) by stat- 
ute, in cases where new matter is 
alleged in an answer constituting a 
claim, for affirmative relief, there 
must be a special reply in writing, 
denying such allegations of new mat- 
ter as plaintiff does not admit to 
be true and stating any facts con- 
stituting a defense thereto. Ward 
v. Ward, 50 W. Va. 517,.40 SE 472; 
Briggs v. Enslow, 44 W. Va. 499, 29 
SE 1008; Newlon v. Wade, 43 W. Va. 
283, 27 SH 244; Norfolk, ete., R. Co. 
v. McGarry, 42 W. Va. 395, 26 SE 
297; Goff v. Price, 42 W. Va. 384, 
26 SE 287; Paxton v. Paxton, 38 W. 
Va. 616, 18 SE 765; Harrison v. Brew- 
ster, 38 W. Va. 294, 18 SE 568; 


W. Va. 168. (2) No special reply to 
an answer, other than such as the 
statute particularly provides, is nec- 
essary, and its matter is not taken 
as true under a general replication. 
Freeman v. Egnor, 72 W. Va. 830, 79 
SE 824. (3) Facts alleged in an an- 
swer praying affirmative relief, 
which are merely defensive to the 
bill, do not constitute new matter 
within the statute, and are sufficient- 
ly denied by a general replication. 
Hager v. Melton, 66 W. Va. 62, 66 
SE 13. . 

{[c] Under the federal equity 
rules if the answer includes a set- 
off or counterclaim a reply is neces- 
sary; otherwise not,’ unless required 
by special order of the court. Equity 
Rules (1912), rule 381; Goodno v. 
Hotchkiss, 230 Fed. 514. 

12. See statutory provisions and 
court rules; and Hendrickson v. Brad- 
ley, 85 Fed. 508, 29 CCA 303 [certio- 
rari den 171 U. 8. 686, 18 SCt 943]; 
Heyman v.° Uhlman, 84 Fed. 686; 
Drury v. Moulton, 33 App. (D. C.) 
326; Blodgett v. Kent Cir. Judge, 189 
Mich. 9, 155 NW 351; Peo. v. New 


York, ete., SS. Co., 1 Porto Rico Fed. 
245, > 
{a] In counting time the day on 


which the answer is filed or served 
should be excluded. Vandenburgh 
v. Van Rensselaer, 6 Paige (N. Y.) 147. 

13. Schooley v. Shoemaker, 4 
Kulp (Pa.) 345; Lowry v. McGee, 5 
Yerg. (Tenn.) 238. 

[a] It is premature to énter a 
rule to reply within the time allowed 
for taking exceptions. Purvis v. 
Leech, 16 WklyNC (Pa.) 541. 

14. Snyder v. Martin, 17 W. Va. 
276, 41 AmR 670. 

15. Vermilyea v. Odell, 
CNee ¥9iq U2 
‘; 16. Holbrook v. Prettyman, 44 Ill. 
11. 

17. Trust, etc. Ins. Co. v. Jen- 


kins, 8 Paige (N. Y.) 589. 


4 Paige 
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§§ 588-592] 


lar to file a replication to the first answer before 
the time for answering the amended bill has ex- 
pired.18 

[§ 589] 2. Dismissal for Failure to File in 
Time. Under the rules in some jurisdictions, the 
bill may be dismissed on motion fer want of prose- 
cution, if after the answer has been put in and held 
sufficient no replication is filed within the time re- 
quired by statute or rule of court;!® but on such 
motion, filing a replication forthwith will have the 
effect of preventing a dismissal of the bill, as of 
course, for a failure to prosecute the suit.2° If de- 
fendant has neglected for a long time to take ad- 


‘vantage of the rule, he will be deemed to have 


waived his right to a dismissal, and a further time 
to reply may be allowed.?? 

[§ 590] 3. Filing after Time. A _ replication 
being now a merely formal pleading,?? if plaintiff 
has omitted to file one at the proper time, the court 
may allow it to be filed afterward, where any rea- 
sonable excuse for delay 1s shown, and it appears 
that defendant has not been prejudiced thereby,?* 
or may in its discretion order to stand a replication 
filed without leave after time.2* But leave will not 
be given where no mistake or excusable inadver- 
tence is suggested,?® and unless the court is satisfied 
that a hearing on bill and answer would work in- 
justice to plaintiff.2° Leave will be given where 
the bill and answer differ materially, and proof is 
necessary to a proper understanding of the case.?? 
Where the parties without a replication have ac- 
tually proceeded with the taking of proofs, defend- 
ant has had all advantage which he would have had 
if the replication had been seasonably filed, and 


18. Richardson v. Richardson, 5 21. 
Paige (N. Y.) 58. 

19. See statutes and court rules; 
and: 22. 

D. C.—Drury v. Moulton, 33 App. 23. U. S—U 
326. 

Fla.—Chapin v. Florida Commer- 
cial Co., 69 Fla. 261, 67 S 872. 

N. Y.—Griswold v. Inman, Hopk. 86. 

Pa.—Devlin v. Poor Richard Club, 
19 Pa. Dist. 326. 

N. B.—Jardine v. Vaughan, 26 N. 
B. 244. 

And see infra § 804. 

{a] Former United States equity 
rule.—Under the former equity rules 
defendant was, as of course, entitled 
to an order of dismissal upon failure 
of plaintiff to reply within the pre- 
scribed peried, unless the court upon 
cause allowed a replication to be filed 
nune pro tune upon terms. Heyman 
v. Uhlman, 34 Fed, 686; Blue Ridge 
Clay, etc., Co. v. Fibyd-Jones, 26 Fed. 
817; Robinson vy. Satterlee, 20 F. Cas. 
No. 11,967, 3 Sawy. 134; La Vega v. 
Lapsley, 14 F. Cas. No. 8,123, 1 


Hawaii 470. 


10 Ill. 227. 


363: 

64 A 456 

Cas. Abr. 
N. 


B. 244, 
[a] Mistake 


EQUITY 


Robinson v. Satterlee, 
Cas. No. 11,967, 3 Sawy. 134; Sayles 
Vi.) rie RR» Coye2eNne J.sLiv ge 21 2: 

See supra 8 585. 

3 . S. v.. Barber Lumber 
Co., 169 Fed. 184; Peirce v. West, 19 25. 
BY Cas.) No? 10/909," Pet) C.-C. 9851: 
Robinson y. Randolph, 20 F. Cas. No. 26. 
11,963, 4 Bann, & A, 317. 

Hawaii.—Bowen  v. 


Ill.—Kelly v. Kelly, 285 Ill. 72, 120 


189 Mich. 9, 155 NW 35 
N. Y.—Smith v. West, 3 Johns. Ch. 


Vt.—Cushman v. Davis, 79 Vt. 111, 
Eng.—Donnegall v. Warr, 


43, 21 Reprint 861. 32. 
B.— Jardine v. Vaughan, 26 N. [a] 


Where the omission to reply is the 


[21C.5.] 495 


plaintiff will be permitted of course to file it nune 
pro tune.*® The court may permit a replication 
nune pro tune after decree,?® but must give defend- 
ant leave to take any testimony which may thereby 
be rendered necessary.®°. After a cause has been 
set down for hearing on bill and answer, allowing 
plaintiff to reply is diseretionary;*1 but the court 
will permit it on reasonable cause,?2 and should im- 
pose terms protecting defendant.%* 

[§ 591] E. Departure in Replication.*+ In 
framing a replication ‘care must be taken not to de- 
part from the allegations of the bill.2° A new case 
for plaintiff cannot be made in the replication,?® 
nor can it set up new grounds for the relief sought 
in the bill.87 But a replication which merely pleads 
evidence which could have been adduced under the 
allegations of the bill is not bad for departure.?8 

[§ 592] F. Effect of Replication. By the in- 
terposition of a general replication every allegation 
in the answer not responsive to the bill is denied 
and must be proved before it can be used by the 
party making it.*° But a general replication does 
not put at issue all the averments of the answer 
irrespective of thesr materiality or responsiveness 
to the bill, so that defendant is free to prove every- 
thing alleged in his answer.‘? A general replication 
only puts in issue the truth and sufficiency of the 
matters stated in the bill and answer.*! 

Submission on facts agreed after replication. If 
a general replication is filed by plaintiff, and the 
parties afterward submit the case upon an agreed 
statement of facts, and the case is reserved upon 
the bill, answer, and agreed statement, the allega- 


tions in the answer are to be taken as true only so 
20 F.| cation to be filed nunc pro tunc, the 
defect is cured. Cushman y. Davis, 
79 Vt. 111, 64 A 456. 
24. Fischer v. Hayes, 6 Fed. 76, 
19 Blatchf. 26. s 
Bullinger v. Mackey, 4 F. Cas. 
No. 2,126, 14 Blatchf. 355. 
Sea Ins. Co, v. Day, 9 Paige 
(N. Y.) 247. y 
Nakuina, 21 27. Bowen v. Nakuina, 21 Hawaii 


470; Micklewaite v. Rhodes, 1 Barb. 
GNSS...) 57. 


NE 515; Geffinger v. Klewer, 227 Ill. 28:~ "Tedder ? vc. Stiles;: 16° Ga. (4% 
598, 81 NE 712; Jameson v. Conway, | Gaskill v. Sine, 13 N. J. Eq. 130; 
Lyon y. Tallmadge, 14 Johns. (N. 

Mich.—Blodgett v. Kent Cir. Judge, | Y.) 501. 
ahs 29. Daly v. Hosmer, 102 Mich. 


392, 60 NW 758. 

30. Dabney v. Preston, 25 Gratt. 
(66 Va.) 838. 

31. Smith v. West, 3 Johns. Ch. 
(N. Y.) 363. 
See cases infra this note. 
Filing allowed.—(1) Where 
plaintiff’s solicitor had been ill. La 
Roque v. Davis, 2 Edw. (N. Y.) 599. 
(2) Where solicitor was not familiar 
with the practice. Peirce v. West, 


1 Eq. 


to practice.— 


Woods 428. 
[b] Under the English rule, whére 
plaintiff had suffered three terms ,to 


pass after answer withoyt replida-’ 


tion a motion to dismiss was proper. 
Delauney v. Hermann, 7 I. Cas. No. 
3,757, Baldw. 132; Roberts v. Jones, 
7 Beav. 266, 29 EngCh 266, 49 Re- 
print 1067; Day v. Snee, 3 Ves. & B. 
170, 35 Reprint 443; Atty.-Gen. v. 
Finch, 1 Ves. & B. 368, 35 Reprint 
144; Jackson v. Pownal, 16 Ves. Jr. 
204, 33 Reprint 961; Naylor v. Tay- 
lor, 16 Ves, Jr. 127, 33 Reprint 932; 
ferrers v. Shirley, 7 Sim. 484, 3 
FngCh 484, 58 Reprint 923; Anony- 
mous, 5 Sim. 497, 9 EngCh 497, 58 Re- 
print 424; Hancock v. Rollison, 8 
Wkly. Rep. iB ; 

[ec] Im Mllinois, failure to file a 
replication within the time _pre- 
seribed by statute {is not ground for 
dismissing the bill. Kelly v. Kelly, 
285 Ill. 72, 120 NE 515. 

20. Griswold v. Inman, fiopic (N. 
Y.) 86; Vermillya v. Odell, Edw. 
CN. Y-) 617. 


result of inadvertence and a mistak- 
en view of the practice, the bill will 
not be dismissed, but plaintiff will 
be allowed to reply and introduce 
proofs on terms. Hardwick v. Bas- 
sett, 25 Mich. 149. 

{b] Negotiations for a settlement 
pending after the filing of an answer 
are a Sufficient excuse. Robinson v. 
Randolph, 20 F. Cas. No. 11,963, 4 
Bann, & A. 317. 

[ce] Abuse of discretion.—If after 
time and before further stens by de- 
fendant plaintiff asks leave to file 
replication, it is abuse of discretion 
for court to refuse leave. Kelly v. 
Kelly, 285 Ill. 72, 120 NE 515. 

{dj Filing with master.—The fil- 
ing of the replication with the mas- 
ter to whom the case is referred 
amounts to nothing, leaves the case 
standing on bill and answer, and the 
master shourd refuse to go to trial; 
but where, after the replication is 
filed with such master, a full hear- 
ing is tad before him, and the chan- 
cellor subsequently allows the repli- 


19°: ‘Cas. No.210;909,) Pets (Cy Ci-351% 
(3) Where it appeared that plaintiff 


had not intended to admit the 
answer. Armistead v. Bozman, 36 
Nes 1. 

33. Warren -v. Twilley,; 10 Md. 
39. } 

34. See also, Pleading [31 Cyc 
255]: 

35. Minor v. Woodbridge, 2 Root 
(Conn.) 274; Mascall v. Murray, 76 
Or. 637, 149 P 517; Virginia F. & M. 
Ins. Co. v. Saunders, 86 Va. 969, 11 


SE 794. 
36. Vattier v. Hinde, 7 Pet. (U. 
S.) 252, 8 L. ed. 675. 


37. Munich Re-Ins. Co. v. United 
Surety Co., 113 Md. 200, 77 A 579. 

38. Booher v. Allen, 153 Mo. 613, 
55 SW 238. 

39. See infra § 673. 

40. Chicago Title, etc, Co. v. 
Edens, 187 Ill. A. 238; Candee v. Lord, 
2.N.° Yu 269) 51> AmD: 294) 

Hed White v. Morrison, 11 ill. 
361. 


496 [21C. J.] 
far as they are supported by the facts agreed.*? 

When answer defective. The rule that where 
plaintiff takes issue upon a plea and defendant 
proves the allegations of the plea the bill must be 
dismissed, however defective 1n form or substance 
the plea may be, does not apply to an answer. De- 
fendant must stand by his answer and can claim 
no more than he has set up in it; and if the answer 
is defective in substance, the replication does not 
make it better.*% 

[§ 593] 
replication to an answer is filed, where one is re- 
quired, and the cause is heard on the bill and an- 
swer, the answer is taken as true in all respects.** 
It seems that an exception exists where a record is 
pleaded, the existence of which may be tried with- 
out a replication,*® and in the case of averments in 
the answer of facts which could not be within de- 
fendant’s knowledge.*® The admission does not ex- 
tend to averments contradicted by other facts stat- 
ed in the answer,*’ nor does it apply to an answer 
by one defendant, when all that it contains is set 

_up in the answer of a codefendant which is replied 
to, and the proofs thereon adduced make out: plain- 
tiff’s case.48 Where an answer is filed and no repli- 
cation is made thereto, such parts of the bill as 
are not controverted by the answer must be taken 
as true.4® Where a hearing is had upon a bill, plea, 
and answer in support of the plea, every fact stated 
in the bill and not denied by the averments of the 
plea or by the answer in support of the plea must 
be taken as true.5° 

[§ 594] H. Withdrawal of Replication. By 
leave of court plaintiff may withdraw his replica- 


. 42. Taunton v. Taylor, 116 Mass. [a] 
by defendants, 


“43. Miller v. Fraley, 21 Ark. 22; 
plaintiffs, 


Everts v. Agnes, 4 Wis. 343, 65 AmD 


314. 
44. See infra § 694. 


EQUITY 


G. Effect of Failure to Reply. If no, 


Prior knowledge of subject of 
254 amendment.—W here 
and not denied by 
that one’ of the 
knew at-the time of filing the bili 
of the existence of the matter sought | 89 
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tion where he has by mistake replied. to an answer 
irregularly put in,>! or has replied inadvertently,°? 
or for the purpose of setting down the cause for 
hearing on bill and answer,®? or to amend his bill.®* 
In order to obtain leave for the latter purpose, 
plaintiff must show that the amendment is material, 
and why it was not made before.®> A replication 
may also be withdrawn by agreement of the par- 
ties, and the cause set down for hearing on bill and 
answer.®® Where, without withdrawing the replica- 
tion, the cause is set down for hearing on bill and 
answer by agreement, the replication will be treated 
as if it had never been filed.67 Where plaintiff sets 
down a cause for hearing, after replication filed, 
and before the expiration of the time within which 
testimony may be taken, this has the effect of with- 
drawing the replication.®8 A withdrawal of the rep- 
lication will not generally be allowed after testi- 
mony has been taken.®® And it is not usual to 
grant leave to withdraw a replication for the pur- 
pose of excepting to the answer.®®° The power of 
the court to permit the withdrawal of a replica- 
tion exists, however, so long as the issue raised by 
the replication remains undetermined and, when it 
clearly appears that unless the replication is with- 
drawn there will necessarily be a miscarriage of 
justice, such permission should always be ac- 
corded.*! 

[§ 595] I. Waiver of Replication or Objections 
Thereto. The objection that a replication has not 
been filed will be deemed waived by proceeding as 
if it were on file,°? as by going to hearing on the 
facts,°* by submittmg the ease on pleadings and 
proof,** by taking proofs,®> or even by ecross-exam- 
Thomas, 45 Fed. 784; Jones v. Brit- 
tan, 13 F. Cas. No. 7,455, 1 Woods 
667; Peirce v. West, 19 F. Cas. No. 
10,909, Pet. C. C. 351. 

241 Ill. 434, 


Ill—Piot v. Davis, 
NE. 676 [aff 147 “Tll.~ A.” 203]; 


it was provea 


latter 


45. Stone v. Moore, 26 Ill. 165;| to be added in amendment, the ap-| Jones v. Neely, 72 Ill. 449; Buckley 
Mills v. Pittman, 1 Paige .(N. .Y.)| plication to withdraw was denied. | v. Boutellier, 61 Ill. 293; Durham v. 
490. : Thorn v. Germand, 4 Johns. Ch. (N.|} Mulkey, 59 Ill. 91; Marple v. Scott, 

46. Tabb v. Cabell, 17 Gratt.-(58 | Y.) 363. 41 Ill. 50; Chambers v. Rowe, 36 
Va.) 160. ' : 56. Besson v. Goodman, 147 Fed.| Ill. 171; Stark v. Hillibert, 19 Ill, 

47. Wight v. Prescott, 2 Barb. | 887. 344; Jameson v. Conway, 10 Ill. 
(N. Y.) 196;,Coal River..Nav. Co..v.| 57. Evans v. Crisfield, 122 Md.| 227; Webb v. Alton M. & F. Ins. Co 
Webb, 3 W. Va. 4388. ; 184, 89 A 430; Beale v. Bucher, 13] 10 Ill. 223; Miller v. Miller, 210 Ill. 
‘48. Wright v. Bates, 13 Vt. 341.|/ Pa. Super. 474. A. 67; Barrell v. Lake Forest Water 

49. Snyder v. Martin, 17 W. Va. 58. Ricker v. Portland, etc., R. Co.| Co., 208 Ill. A. 484; Williams v. As- 
276;'41 AmR 670. 90 Me. 395, 88 A 838. sets Adjustment Co., 191 Tll. A. 560. 

50. Hart v. Sanderson; 18 Fla. 59. Gascoyne ve Chandler, 3 | See also Dempsey v. Burns, 281 Ill. 
103,;:16 Fla, 267. Es Swanst. 418, 36 Reprint 932. See] 644, 118 NE 193 (failure to. file a 

51. American L. Ins., etc., Co. Vv.|also Horton vy. Brocklehurst, 29] replication cannot be taken advan- 


Bayard,.3 Barb. Ch. (N. Y.) 610. 

52. Hughes v. Blake, 6 Wheat. 
(U. S.)2458)°5 L. ed. 303; Greene; v. 
Harris, 9 R.-I. 401. 

53... Dascomb v. Marston, 80 Me. 
223, 13'A.888; Brown v. Ricketts, 2 
Johns; Ch. (N. Y.) 425; Cowdell v. 
Tatlock,. 3. Ves. & B. 19, 35 Reprint 
386; Rogers v. Goore, 17 Ves. Jr. 130, 
34 Reprint 50. 

- 54. 11]l.—Moshier vy. Knox College, 
a2. TP 55¢ ; 

N. J.—Seymour v. Long Dock Co., 
IGEN: FON gate9. . 

N. Y.—Thorn v. Germand, 4 Johns. 
Ch. 363. 

R. I.—Hampson vy. Quayle, 12 R. I. 

508. 
. Eng.—Pott v. Reynolds, 3 Atk. 565, 
26 Reprint 1126; Kilcourcy v. Ley, 
4 Madd. 212, 56 Reprint 684; Motteux 
v. Mackreth, 1 Ves. Jr. 142, 30 Re- 
print 270. 

55. Thorn v. Germand, 4 Johns. 
Ch. (N. Y.) 363; Brown v. Ricketts, 
2 Johns. Ch. (N. Y.) 425; Dougherty 
v. Murphy, 10 Phila. (Pa.) 509; Rich- 
mond Tp. School Dist. v. Thompson, 
2 Woodw. (Pa.) 345; Longman vy. 
Calliford, 3 Anstr. 807, 145 Reprint 
1045; Pott v. Reynolds, 3 Atk. 565, 
26 Reprint 1126. : 


Beav. 5038, 54 Reprint 723 (where all 
the evidence had been taken, with- 
drawal refused). But see Champ- 
neys v. Buchan, 3 Drew 5, 61 Re- 
print 802. 

60. Cooper Eq. Pl. p 328. 

61. Ewald v. Ortynsky, 78 N. J. 
Eq. 527, 79 A 270 [aff 77 N. J. Eq. 
76,75 A 577]. 

62. Keator Lumber Co. v. Thomp- 
son, 144. U,.S. 434, 12 SCt 669, 86 L. 
ed. 495; Viser v. Willard, 60 Fla. 
395, 53 S 501; Crump v. Perkins, 18 
Fla. 353; June v. Myers, 12 Fla. 310. 

63. Washington R. Co. v. Bradley, 
10 Wall..(U, S.). 299, 19 L. ed. 894: 
Lord v. Sill, 28 Conn. 319; Corbus v. 
Teed, 69 Ill. 205; Resurrection Cong. 
v. Laibe, 152 Ill. A. 417; Holmes v. 
Clifford, 95 Ill, A. 245; Dudley .v. 
Eastman, 70 N. H.- 418, 50 A 101. 
But see Stiles vy. Burch, 5 Paige (N. 
Y.) 132 (construing rule of court). 

[a] Trial before committee or 
master.—By going to trial before a 
committee or master replication is 


waived. Lord v. Sill, 23 Conn. 319; 
Peecrebein Voarthiggzicen. Si, iil, ovAS 
64. U. S.—Baltimore Cent. Nat. 


Bank v. Connecticut Mut. L. Ins. Co., 
104 U. S. 54, 26 L. ed. 693; In re 


tage of after the taking of proof 
and the determination of the issues 
raised on the bill and answer). 

Ind.—Earnhart v. Robertson, 10 
Ind. 8; Bunts v. Cole, 7 Blackf. 265, 
41 AmD 226; Demaree vy. Driskill, 3 
Blackf. 115. 

Mass.—Holt v. Weld, 140 Mass. 
578, 5 NE 506; Cobb. v.. Rice, 130 
Mass. 231; Doody v. Pierce, 9 Allen 


141. 


N. H.—Dudley v. Eastman, 70 N. 
H. 418, 50 A 101. 

W. Va.—Long v. Perine, 41 W. Va. 
314, 23 SE 611; Moore v. Wheeler, 
10 W. Va. 35; Martin v. Rellehan, 3 
W. Va. 480. 

Eng.—Rodney v, Hare, Mosely 296, 
25 Reprint 403. 

65. U. S.—Fischer v. Wilson, 9 
F. Cas. No. 4,812, 4 Bann. & A, 228, 16 
Blatchf. 220. 

tll.—Marple v. Seott, 41 Tl. 50; 
Gipps Brewing Co. v. Wasson, 193 
Til. A. 158. 

Md.—Hall v. Clagett, 48 Md. 2238. 
Hee es v. Collins, 3 Mont. 

N. C.—Fleming v. Murph, 59 N. 


Cm59s 
Va.—Jones v. Degge, 84 Va. 685, 


5 SE 799. 
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ining witnesses,®* or consenting to a commission to 
take testimony,*? or to a reference to a master.®® 
The necessity for a replication may be dispensed 
with as a result of an agreement of the parties.% 
An appellate court will not consider the absence of 
a replication if the point was not made below.7° 


And where there appears to be a replication, such 
court is bound to presume that it was filed in sea- 


[§ 596] A. Nature and Functions—1. 
eral. <A cross bill is a bill brought by a defendant 
in a suit against plaintiff in the same suit, or against 


other defendants in the same suit, 
_ W. Va.—Martin vy. Rellehan, 3 W. 
Va. 480. d 

Meade, Walk. 


66. Brooks 
(Mich.) 389. 

. Hall v. Clagett, 48 Md. 223. 
Hughes v. Miller, 174 Ill. A. 


Vv. 


Glenn v. Hebb, 12 Gill & J. 
271 (where a cause is sub- 
by agreement, as upon a bill, 
answer and general replication, al- 
though no general replication is in 
fact filed, the answer is considered 
as replied to). 

70. U. S.—Argentine Min. Co. v. 
Terrible Min. Co., 122 U. S. 478, 7 
SCt 1356, 30 L. ed. 1140; Fretz v. 
Stover, 22 Wall. 198, 22 . ed. 769; 
Clements v. Moore, 6 Wall. 299, 18 
L. ed. 786. : 

Ark.—Sneed v. Town, 9 Ark. 535. 
ey Sia ee v. Perkins, 18 Fla. 

Ky.—Scott v. Clarkson, 1 Bibb 277. 

Md.—Hall v. Clagett, 48 Md. 223; 
Maryland, etc., Coal, etc., Co. v. Win- 
gert, 8 Gill 170; Glenn v. Hebb, 12 
Gill & J. 271. 

Vt.—Nye v. Stewart, 83 Vt. 521, 77 
A 340. 

W. Va.—Richardson v. Donehoo, 
16 W. Va. 685; Moore v. Wheeler, 
10 W. Va. 35; Forqueran y. Donnal- 
ly, 7 W. Va. 114; Martin v. Relle- 
han, 3 W. Va. 480; Coal River Nav. 
Co. v. Webb, 3 W. Va. 4388. 

71. Lyon y. Tallmadge, 14 Johns. 
(N. Y.) 501. 

72. Unity Co. v. Equitable Trust 
Co., 204 Ill. 595, 68 NE 654 [aff 107 
Tll. A. 449]. 


73. Lee v. Bermingham, 199 Ill. A. 
497. 

74. U. .S.—Morgan’s Louisiana, 
etc., R., ete., Co. v. Texas Cent. R.; 


Cons TAU Sadik, “Lt SCtrél Ww34irL: 
ed. 625; Ayres v. Carver, 17 How. 591, 
15 L. ed. .179; Goodno v. Hotchkiss, 
230 Fed. 514; Lovell v. Latham, 211 
Fed. 374 [mod on other grounds 
219 Fed. 721]; Lovell v. Latham, 186 
med? 602,4 211 Med. “374; -U. —S.. ws 
Reese, 166 Fed. 347;:.Newton  v. 
Gage, 155 Fed. 598; Mercantile Trust 
Go. v. Atlantic, .ete., R. Co., 70 Fed. 
518; Gregory v. Pike, 29 Fed. 588 
[app dism 164 U. S. 703, 17 SCt 994, 
41 L. ed. 1183]. 

Fla.—Special Tax School Dist. 
No. 1 v. Smith, 61 Fla. 782, 54 S 
376, AnnCas1913A 757; Ledwith v. 
Jacksonville, 32 Fla. 1, 13 S 454. 

Ga.—Ray..v: Home, etc., Inv.,ete., 
Co., 106 Ga. 492, 32 SE 603; McDou- 
gald v. Dougherty, 14 Ga. 674. 

Ill.—Thompson y. Shoemaker, 68 
Tll. 256; Kennedy v. Kennedy, 66 Il. 
190; Ballance v. Underhill, 4 Ml. 
453; Vail v. Arkell, 43 Ill. A. 466 
[aff 146 Ill. 363, 34 NE 937]. 

Ind.—Kemp y. Mitchell, 36 Ind. 
249. 

JIowa.—Hawley v. Griffin, 121 lowa 
667, 92 NW 113, 97 NW 86. 


Mich.—Rmoot v. Root, 164 Mich. 
638, 641, 130 NW 194, 32 LRANS 
837, AnnCas1912B 740 [cit Cyc]. 

Mo.—Fulton v. Fisher, 239 Mo. 
116, 143 SW 438. 

N,. H.—Kidder v. Barr, 35 N. H. 
235. 

N. J.—Doremus v. Paterson, 70 


N. J. L. 296, 62 A 3 [aff 71 N. J. Eq. 
~ [21 C. J.—32] 


EQUITY 


jection.”? 


X. CROSS BILLS 
In Gen- 


or against both, 


789 mem, 71 A 1134 mem]. 
Pa.—Brady v. Young, 4 Phila. 127. 
Tenn.—Hergel y. Laitenberger, 2 


Tenn. Ch. 251. 
Woods, 97 Va. 


Va.—Crockett v. 
391, 34 SE 96. 

W. Va.—West Virginia Oil, etc., 
Land Co. v. Vinal, 14 W. Va. 637. 

[a] Other definitions.—(1) to 
cross-bill is a species of pleading, 
used for the purpose of obtaining a 
discovery necessary to the defence, 
or to obtain some relief founded on 
the collateral claims of the party 
defendant to the original suit.” 
Tison v. Tison, 14 Ga..167, 171. (2) 
“A cross-bill is a bill filed by a 
defendant in a suit in equity against 
one or more of the other parties, 
in order to obtain, either discovery 
of facts in aid of his defense, or 
complete relief to all parties as to 
the matters charged in the original 
bill.” 1 Foster Fed. Pr. § 169 [quot 
Newton v. Gage, 155 Fed. 598, 608]. 
To same effect Moon v. Highland 
Dev. Co., 104 Va. 551, 562, 52 SE 209. 

[b] Two classes.-—‘‘Generally speak- 
ing, cross-bills are divisible into 
two classes: those which are sim- 
ply defensive of the case made 
by the original bill, including in 
this category such pleading when 
employed to introduce facts in aid 
only of a complete determination of 
the matter already in litigation—a2 
pleading possessing no distinct in- 
dividuality and upon which no dis- 
tinct relief can be granted; and 
those which set up additional facts 
relating to the subject-matter of the 
original bill—but which aye _ not 
averred in the original bill—and 
prays for affirmative relief against 
the complainant or complainants, or 
against a codefendant or codefend- 
ants, or against any others who, 
though not parties to the original 
bill, are necessary parties to the 
cross-bill.” Bell v. Mclaughlin, 183 
Ala. 548, 551,62 S 798. 

{[c] Cross bill and bill in nature 
of cross bill distinguished.—“The 
prominent distinction between an 
original bill in the nature of a cross- 
bill, and a mere cross-bill, is that a 
cross-bill is filed in a cause by a 
party to the cause and seeks the 
enforcement of an equity touching, 
germane to, or springing out of the 
subject-matter of the original bill, 
while an original bill in the nature 
of a cross-bill is a pleading filed 
by leave of the chancellor, by a 
person not a party to the original 
suit, and between whom and the 
complainant there is no privity. In 
such a pleading the cross-complain- 
ant undertakes, for his own protec- 
tion, to assert a new and indepen- 
dent claim, which touches the sub- 
ject-matter of the controversy be- 
tween the parties to the original 
suit. When such an original bill in 
thenature of a cress-bill is filed 
by proper leave, and in an appro- 
priate way, the cross-complainant, 
for which he is permitted to file the 
bill, becomes, in fact, a party to the 
cause and is dealt with by the 
chancellor as such.” te NO) eR 
Reynolds Co. y. Reynolds, 190 Ala. 


son, until the contrary is proved.7! 
replication is waived by submitting the case on 
pleadings and proof.?? 
a trial in equity, after his motion to strike from 
the record a replication as not having been filed 
within the statutory time is denied, waives such ob- 
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A defect in a 


A party by participating in 


touching the matters in question in the original 
bill.“* A cross bill is generally considered merely an 
auxiliary of and a dependency upon the original 
suit,“° and for most purposes the original bill and 


468, 475, 67 S 298. 

75. U. S.—Ayers v. Chicago, 10t 
U. S. 187, 25 L. ed. 838; Ex p. South, 
etc., Alabama R. Co., 95 U. S. 221; 
24 L. ed. 355; Dows v. Chicago, 11 
Wall. 108, 20 L. ed. 65; Cross v. De 
Valle, 1 Wall. 1, 17 L. ed. 515; Ayres 
Vis, Carver, 11 « ELOWenD Ol. pam daa ede 
179; Landon y. Kansas Public Utili- 
ties Commn., 234 Fed. 152, 148 CCA 
386 [rev on other grounds 249 U. S. 
236, 39 SCt 268; 63 L. ed. 577]; U- 
S. v. Reese, 166 Fed. 347; Gilmore 
v. Bort, 134 Fed. 658 [app dism 140 
Hea. 985]; Hogg v. Hoag, 107 Fed. 
807 [aff 154 Fed. 1003, 83 CCA 677]; 
Blythe v. Hinckley, 84 Fed. 228 Laff 
11li Fed. 827, 49 CCA 647, certiorari 
den. 184 U. S. 701, 22 SCt 941,. 46 
L. ed. 766]; Weathersbee v. Amer- 
ican Freehold Land Mortg. Co., 77 
Fed. 523; North British, etc., Ins. 
Co. v. Lathrop, 70 Fed. 429, 17 CCA 
175; Port Royal, ete., R. Co. v. South 
Carolina, 60 Fed. 552; Stonemetz 
Printers’ Mach. Co. v. Brown Fold- 
ing Mach. Co., 46 Fed. 851; John- 
son R. Signal Co. vy. Union Switch, 
ete., Co., 43 Fed. 331; Neal v. Foster, 
34 Hed. 496, 13 Sawy. 236; Meissner 
v. Buek, 28 Fed. 161. 

Ala.—Vaughan vy. Vaughan, 180 
Ala. 212, 60 S 872; Bickley v. Bick- 
ley, 136 Ala. 548, 34 S 946; Conti- 
nental L. Ins. Co. v. Webb, 54 Ala. 


ep Taunton y. MeclInnish, 46 Ala. 
oat —Pindall v. Trevor, 30 Ark. 
Cal.—Blythe Co. v. Bankers’ Inv. 


Co., 147 Cal. 82, 81 P 281 [app dism 
VE S. 580, 28 SCt 287, 62 L. ed. 

Fla.—Special Tax School Dist. No. 
1 vy. Smith, 61 Fla. 782, 54 S 376, 
AnnCas1913A 757; Ledwith v. Jack- 


sonville, 32 Fla. 1, 13 S 454. 
Ga.—Ray v. Home, etce., Inv., etce., 
Co., 106 Ga. 492, 32 SE 603; Canant 


v. Mappin, 20 Ga. 730. 
Ill.— Brundage , v. Knox, 279 Ill. 
450, 117 NE 123. 
Ind.—Tippecanoe County v. Lafay- 


ette, sete: VR. /Co.,4:50, andacs>.eSum-= 
mers v. Hutson, 48 Ind. 228; Frear 
v. Bryan, 12 Ind. 348; Elderkin v. 


Fitch, 2 Ind. 90. 
Md.—Chappell v. Chappell, 86 Md. 


532, 39 A 984; Hooper v. Central 
BruSty Co; , Sil Mido 5D 9. oe meAUD Obs 
294 LRA. 262. 


Miss.—Gilmer v. Felhour, 45 Miss. 
627; Ladner v. Ogden, 31 Miss. 332. 


Mo.—Joyce v. Growney, 154 Mo. 
253, 55 SW 466. 

Nebr.—Armstrong v. Mayer, 69 
Nebr. 187, 95 NW 51. 
geet H.—Kidder vy. Barr, 35 N. H. 

N. J.—Rheinfort v. Abel, 76 N. 
J. Eq. 485, 74 A 479; Stevens v. 


‘Stevens, 24 N. J. Eq. 574. 


N Y.—Field_ v. 


2 Schieffelin, 7 
Johns. Ch. 252. 


S. C—State v. Nathans, 49 S. C, 
199,. 27 SH-52. 

Tenn.—MecDowell v. Hunt Con- 
tracting Co., 133 Tenn. 437, 181 SW 
680; McRae v. University of South, 
(Ch. A.) 52 SW .463; Hergel v. 
Laitenberger, 2 Tenn. Ch. 251. 


Vt.—Slason y. Wright, 14 Vt. 208. 
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the eross bill constitute one suit.7é 


characterized as a mode of defense to the original 
suit,77 it is also a mode of attack.’§ 
a cross bill is to be treated as an admission by de- 
fendant of plaintiff’s standing to maintain his suit 
only where the relation of the cross bill to the orig- 
inal bill is such that the former must necessarily 
fall with the dismissal of the latter.”® 

[§ 597] 2. When Proper or Negessary—a. 
A cross bill is proper, whenever it is nec- 


General. 


Va.—Piedmont, ete., L. Ins. Co. v. 
Maury, 75 Va. 508. 

Wash.—Hill v. Frink, 11 Wash. 
562, 40 P 128. 

W. Va.—Cecil v. Karnes, 61 W. 
Va. 548, 56 SE 885; Alleman vy. 
Kight, 19 W. Va. 201; West Virginia 


Oil, ete., Land Co. v. Vinal, 14 W. 
Va. 637. 
[a] Rule applied.—Where defend- 


ants file a cross complaint, where- 
upon plaintiffs amend by withdraw- 
ing all allegations of the biil on 
which cross complaint was based, 
thus effectually eliminating cross 
complainants as parties in that ca- 
pacity, a decree on the merits of the 
eross complaint cannot be made. 
Carson vy. Sleigh, (Ala.) 77 S 380. 

76. U. S.—Ayers v. Chicago, 101 
U. S. 184, 25 L: ed. 838; Ex p. South, 
ete: Alabama. R..,Co., 95. U.' S.. 221, 
24°%).+ ed. 355; ‘Cross “v. ‘De Valle, 1 
Wall. 1, 17 L. ed. 515; Ayres v. Car- 
ver, 17 How. 591, 15 L. ed. 179; John- 
son R. Signal Co. v. Union Switch, 
etc., Co., 43 Fed. 231; Neal v. Foster, 
34 Fed. 496, 13 Sawy. 236. 

Ala.—Bell v. McLaughlin, 183 Ala. 
548, 62 S 798; Ex p. Thornton, 46 
Ala. 384. 

Ill.— Brundage vy. Knox, 279 Ill. 450, 
117 NE 123; Myers v. Manny, 638 Ill. 
211; Beauchamp v. Putnam, 34 Ill. 
378; Reed v. Kemp, 16 Ill. 445; Bal- 
lance v. Underhill, 4 Ill. 453. 

Ky.—Shalley v. Gore, 5 Dana 449; 
Coleman y. Moore, 3 Litt. 355. 
Miss.—Gilmer vy. Felhour, 45 Miss. 


627 

N. J.—Whyte v. Arthur, 17 N. J. 
Eq. 521.., 

N. M.—Huntington v. Moore, 1 N. 
M. 489. 

N. Y.—Simpson v. McKay, 3 


Thomps. & C. 65; Field v. Schieffelin, 


¢7 Johns» Ch. 250. 
Pa.—Randolph’s App., 66 Pa. 178. 
Tenn.—McDowell v. Hunt :Con- 


tracting Co., 133 Tenn. 4387, 181 SW 
680; Comfort v. McTeer, 7 Lea 652; 
Cocke v. Trotter, 10 Yerg. 213; Her- 
gel v. Laitenberger, 2 Tenn. Ch. 251. 


Eng.—Kemp v. Mackrell, 3 Atk. 
812, 26 Reprint 1264. 
But ‘see Nichol y. Dunn, 25 Ark. 


129 (the cross bill and original bill 
are distinct suits which proceed, side 
by side, the hearing of one being 
delayed until the hearing of the 
other). 

{a] Original bill and cross bill 
and responses to both are one cause. 
ween v. Henderson, (Ala.) 75 S 

77. U. S.—Patton v. Marshall, 173 
Fed. 350, 97 CCA 610, 26 LRANS 
127; Weathersbee vy. American Free- 
hold Mortg. Co., 77 Fed. 523; Keely 
v. Weir, 38 Fed. 291; Meissner v. 
Buek, 28 Fed. 161. 

Ala.—MecDaniel v. Callan, 75 Ala. 
327; Gilman v. New Orleans, etc., 
R..Co., 72 Ala. 566. 

Ga.—Canant v. Mappin, 20 Ga. 730. 

Ill. Brundage v. Knox, 279 Ill. 
450, 117, NE 123; Roby y. South 
Park Comrs., 252 Ill. 575, 97 NE 225 
[writ of error dism 238 WU. S. 610, 
35 SCt 791, 59 L. ed. 1488]; Nietert 
v. Blank, 199 Ill. A. 28 


Mo.—Fulton vy. Fisher, 239 Mo. 
116, 143 SW 488. 
N. J.—New York, etc., Water Co. 


vy. North Arlington, (Ch.) 75 A 177; 
Asbury Park, ete., R. Co. v. Neptune 


[ 


EQUITY 
While usually 
The filing of 


suit.§+ 
In 
inal bill,®? or to 


Tp:,,. 13 N. J. Eq., 323, 67 A) 790. haft 
LS DING cnt 62,9 Wid, A, 399 SL Ol oS. 
Fidelity, etce., Co. v. Newark, 72 N. 
J. Eq. 841, 66 A 904 [aff 74 N. J. 
Eq. 454, 77 A 1088]. 

N. Y.—Draper v. Gordon, 4 Sandf. 
Ch: (2:10; 


Tenn.—Hergel vy. Laitenberger, 2 
Tenn. Ch. 251. 
Va.—Crockett v. Woods, 97 Va. 


391, 34 SE 96. 

W. Va.—Dickinson y. Chesapeake, 
Gtr Wh. SOOne 1) Wie ViaewoO.0e 

[a] Addition to answer.—“A cross- 
bill is nothing more than an addi- 
tion to the answer. It makes a part 
of the pleading which states the de- 


fence, the answer being the other 
part.” Canant v. Mappin, 20 Ga. 730, 
731. 

78. Ballance vy. Underhill, 4 Ill. 


4538, 461; Asbury Park, etc., R. Co. v. 
Neptune Tp., 73 N. J. Eq. 323, 333, 
ey A 790 [aff 75 N. J. Hq. 562, 74 A 

8]. 

“Where the defendants rely on 
their answers alone, they can only 
use the equity of their case for the 
purposes of defense, but if they 
wish to become the assailants, and 
seek affirmative relief, they must file 
their cross-bill, and in this way, and 
in this alone, are they permitted to 
use their equity as a weapon of at- 
tack.” Ballance v. Underhill, supra. 

“An answer is a Shield, not a 
weapon. It replies to the complain- 
ants’ equities. The cross-bill, while 
in aid of a defence, is also a mode 
of attack along lines which are neces- 
sary for a full defence and a com- 
plete adjudication of all the disputes 
that arise out of a transaction or 
series of transactions.” Asbury 
Park, etc., R. Co. v. Neptune Tp., 


supra. 

79. Reading, etc., Electric R. Co. 
Vi uveading, etc.; "St. 7. Co.,,.41" Pat 
Dist. 30. F 

. S. — Morgan’s' Louisiana, 
mR. ‘ete; Co: ve" TexasrCent. =R. 
UIT OS 2171, 1 St 61, 34h! 
ed. 625. 

Ala.—Ashe-Carson Co. y. Bonifay, 
147 Ala. 376, 41 S 816; Davis v. 
Cook, 65 Ala. 617. 

Ill—Roby v. South Park Comrs., 
252 Il}. 575, 97 NE 225 [writ of 
error dism 238 U. S. 610, 35 SCt 791, 
59 L. ed. 1488]; Buckner v. Buckner, 


170 Til. A. 314; HErlinger vy. Boul, 7 
DL iA. 40, 

Mass.—Richards _ vy. Todd, 127 
Mass. 167, 170. 

Mich.—Grabill v. Barnhart, 160 


Mich. 81, 125 NW 16; Frankfort v. 
Schmid, 151 Mich. 85, 114 NW 855. 

Tenn.—Perkins Oil Co. v. Eber- 
hart, 107 Tenn. 409, 64 SW 760. 

“A cross bill for relief is proper 
in cases where, in the origimal suit, 
all things in litigation touching the 
subject matter cannot be brought be- 
fore the court, but the defendant, in 
order -to obtain a complete settle- 
ment of the controversy, is entitled 
to some relief which the scope of 
the plaintiff's suit will not afford 


him.” Richards v. Todd, supra [quot 
Bassi}jl v. Bassill, 207 Mass. 365, 93 
NE 00; Francis v. »Hazlett, 192 
oe 137, 78 NE 405, 116 AmSR 

81, U. S.—Kingsbury vy. Buckner, 


134 U. S. 650, 10 SCt 638, 33 L. ed. 
1047; Ayers v. Chicago, 101 U. S. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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essary to do complete justice between all the par- 
ties, and to adjust all the equities between them 
connected with the subject matter of the original 
bill;8° when the defendants, or any or either of 
them, have equities arising out of the subject mat- 
ter of the original suit which entitle them to af- 
firmative relief Which they cannot obtain in that 
As usually stated, its purpose is either to 
obtain a discovery in aid of a defense to the orig- 


obtain full relief to all the parties 


184, 187, 25 L. ed. 838; Whittemore 
vy. Patten, 84 Fed. 51. 

Ariz. — Mallory v. Globe Boston 
Copper Min. Co.,i 11 (Ariz. 296;. 945P 
1116. 

Ill.—Gordon v. Johnson, 186 Ill. 18, 
57 NE 790; Quick v. Lemon, 105 Ill. 
578; Jones v. Smith, 14 Ill. 229. 

Md.—Hooper y. Central Trust Co., 
81 Md. 559, 32 A 505, 29 LRA 262. 

Mo.—Fulton y. Fisher, 239 Mo. 
116, 1438 SW 438. 

See infra § 598. 

82. U. S.—Morgan’s, etc., Louisi- 
ana R., ete. Co. v. Texas Cent... R. 
CO;; there Oe, sd Ch eld Ae & Olgugo deci 
ed. 625; Providence Rubber Co. v. 
Goodyear, 9 Wall. 807, 19 L. ed. 587; 
Cross v. De Valle, 1 Wall. 1, 17 L. 
ed. 515; Ayres v. Carver, 17 How. 
591, 15 L. ed. 179; Landon v. Kansas 
Public Utilities Commn., 234 Fed. 
152, 148 CCA 38 [rev on other 
grounds 249 U..S. 236, 39 .SCt 268, 
63 L. ed. 577]; Patton v. Marshall, 
173 Fed. 350, 97 CCA 610, 26 LRANS 
127; Ames Realty Co. v. Big Indian 


Min. Co., 146 Fed. 166; Gilmore v. 
Bort, 134 Fed. 658 [app dism 140 
Fed. 985]; Blythe v. Hinckley, 84 


Fed. 228 [aff 111 Fed. 827, 49 CCA 
647, certiorari den 184 U. S. 701, 22 
SCt 941, 46 L. ed. 766]; Springfield 
Milling Co. v. Barnard, ete, Mfg. 
Co., 81 Fed. 261, 26 CCA 389. : 
Ala.—Cullum v. Erwin, 4 Ala. 452. 
oneir ae tein v. Trevor, 30 Ark. 
Fla.—Special Tax School Dist. No. 
1 v. Smith, 61 Fla. 782, 54 S 376, 
AnnCas1913A 757; Ledwith v. Jack- 
sonville, 32 Fla. 1, 13 S 454. 
Ga.—Tison v. Tison, 14 Ga. 167; 
Josey v. Rogers, 13 Ga. 478. 
Ill— Newberry v. Blatchford, 106 
ie 584; Kennedy v. Kennedy, 66 Ill. 
ae poe a Nae v. Comer, 4 Iowa 


Mich.—Koch v. Sumner, 145 Mich. 
358, 108 NW 725, 116 AmSR 302, 9 
AnnCas 225; Andrews v. Kfpbee, 12 
Mich. 94, 88 AmD 766. 

Miss.—Gilmer y. Felhour, 45 Miss. 


Lg Millsaps y. Pfeiffer, 44 Miss. 
oat H.—Kidder y. Barr, 35 N. H. 


N. J.—Doremus v. Paterson, 70 
Nod: Ds 296) 62° Ai .3. [afi fi UNe.e ds, 
Eq. 789 mem, 71 A 1184 mem]; 
Trumbull v. Gibbons, 22 N. J. L. 117: 
Evans v. Staples, 42 N. J. Eq. 584, 
8 A 528; Krueger v. Ferry, 41 N. J. 
Eq. 432, 5 A 452; Chester Iron Co. v. 
Beach, 40 N. J. Eq. 63; Miller v. 
Gregory, 16 N. J. Eq. 274. 

N. Y.—Buffalo Commercial Bank 
v. State Bank, 4 Hill 516; Lupton v. 
Johnson, 2 Johns. Ch. 429; Kelly v. 
Eckford, 5 \Paige 548; Galatian v. 
Erwin, Hopk, 48 [aff 8 Cow. 361]; 
Bogert v. Bogert, 2 Edw. 399. 

Tenn.—Montgomery v. Olwell, 1 
Tenn. Ch. 169. 

Vt.—Rutland v. Paige, 24 Vt. 181. 

Va.—Moon vy. Highland Dev. Co., 


104 Va. 551, 52 :SE 209; Higgin- 
etna v. May, 90 Va. 238, 17 SBE 

WwW. Va.—Cecil v. Karnes, 61 W. 
Va. 543, 56 SE 885; West Virginia 
Oil, ete.,. Land, Co. vi iVinal, 14 Wi 


Va. 637; Dickinson y. Chesapeake, 
etc... Re Co, 7 IW. Van 330! 
Eng.—Bate v. Bate, 7 Beav. 528, 


\ 
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touching the matters of such bill.%3 
fendants have, as between themselves, opposite and 
clashing interests touching the matter of the suit, 
without an adjudication of which a complete de- 
cree quieting the litigation cannot be rendered, 
either defendant may file a cross bill.8¢ A cross bill 
may be filed to enable defendant to interpose a more 


29 EngCh 528, 49 Reprint 1170; Tay- 
lor v. Heming, 4 Beayv. 235, 49 Re- 
print 329; Shepherd y. Morris, 1 
Beav. 175, 17 EngCh 175, 48 Reprint 
906; Spragg v. Corner, 2 Cox Ch. 
109, 30 Reprint 50; Tynte v. Hodge, 
2 Johns. & H. 692, 70 Reprint 1237; 
Piggott v. Williams, 6 Madd. 95, 56 
Reprint 1027; Ward v. Eyles, Mosely 
377, 25 Reprint 449; Brown v. New- 
all, 2 Myl. & C. 558, 14 EngCh 558, 
40 Reprint 752; Milligan vy. Mitchell, 
Se rabrad 186, 9 EngCh 186, 58 Reprint 

See also infra § 599. And see Dis- 
covery § 15. 

83. U. S.—Morgan’s L., ete, R., 
6tc.7 Cos *v..; Texas: Cent. R. Co.,.;137 
Ursa ale SGt 61, s4iluwed., 625% 
Veach v. Rice,, 131 U.,S. 293, 9 SCt 
730, 33 L. ed. 163; Providence Rub- 
ber Co. v. Goodyear, 9 Wall. 807, 19 
L. ed. 587; Cross v. De Valle, 1 Wall. 
1, 17 L. ed. 515; Ayres v..Carver, 17 
How. 591, 15 L. ed. 179; Shields v. 
Barrow, 17 How. 130, 15 L. ed. 158; 
Landon v. Kansas Public Utilities 
Commn., 234 Fed. 152, 148 CCA 386 
[rev on other grounds 249 U. S. 236, 
39 SCt 268, 63 L. ed. 577]; Goodno v. 
Hotchkiss, 230 Fed. 514; Lovell v. 
Latham, 186 Fed. 602; Royal Union 
Mut. L. Ins. Co. v. Wynn, 177 Fed. 
289; Patton y. Marshall, 173 Fed. 
350, 97 CCA 610, 26 LRANS. 127; 
Rickey Land, ete., Co. v. Wood, 152 
Fed. 22, 81 CCA 218 [aff 218 U. S. 
258, 31 SCt 11, 54 L. ed. 1032]; Ames 
Realty Co. v. Big Indian Min. Co., 
146 Fed. 166; Gilmore v. Bort, 134 
Fed. 658 [app dism 140 Fed. 985]; 
Hogg v. Hoag, 107 Fed. 807 [aff 154 
Fed. 1003, 83 CCA 677}; Alessandro 
Irr. Dist. v. Cleveland Sav., etc., Co., 
88 Fed. 928; Thruston vy. Big Stone 
Gap Impr. Co., 86 Fed. 484; Spring- 
field Milling Co. v. Barnard, etce., 
Mfg. Co., 81 Fed. 261, 26 CCA 389; 
Mercantile.Trust Co. v. A., ete, R. 
Co., 70 Fed. 518; North British, etc., 


-Ins. Co. v. Lathrop, 70 Fed. 429, 17 


CCA 175; Stonemetz Printers’ Mach. 
Co. v. Brown Folding Mach. Co., 46 
Fed. 851; First Nat. Bank v. Salem 
Capital Flour Mills Co., 31 Fed. 580, 
12 Sawy. 485, 496; Denver, etc. R. 
Co. v. Denver, etc., R. Co., 17 Fed. 
867, 5 McCrary 443; Greenwalt v. 
Duncan, 16 Fed. 35, 5 McCrary 132. 

Ala.—Ashe-Carson Co. v. Bonifay, 
147 Ala. 376, 41 S 816; Cullum v. 
Erwin, 4 Ala. 452. 

Ark.—Pindall v. Trevor, 30 Ark. 
249, 

Cal.—Blythe Co. v. Bankers’ Inv. 
Co., 147 Cal.: 82, 81 P 281 [app dism 
2072S) SS0po28 (SCt 287, 6270 Led: 
349]. . 

Fla.—Special Tax School Dist. No. 
1 v. Smith, 61 Fla. 782, 54 S 376; 
Ledwith v. Jacksonville, 32 Fla. 1, 


13 S 454. 
Tll.—Hurlbut v. Talbot, 273 Ill. 
Newberry v. 
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Blatchford, 106 Ill. 584; Thompson 
v. Shoemaker, 68 Ill. 256; Kennedy 
v. Kennedy, 66 Ill. 190; McConnell v. 
Hodson, 7 Ill. 640; Ballance v. Un- 
derhill, 4 Ill. 453; Nietert v. Blank, 
199 Tll. A. 28; Buckner v. Buckner, 
170 Ill. A. 314; Edwards v. Hudson, 
165 Ill. A. 521; Ellison y. Salem 
Coal, etc., Co., 43 Ill. A. 120. 
Ind.—Summers y. Hutson, 48 Ind. 
228: Kemp v. Mitchell, 36 Ind. 249. 


Ky.—Winfrey v. Williams, 5 B. 
Mon. 428. 

Mass.—Richards v. Todd, 127 
Mass. 167. : 

Mich.—Frankfort v. Schmid, 151 


Mich. 85, 114. NW 855; Koch v. Sum- 
ner, 145 Mich. 358, 108 NW 725,. 116 


EQUITY 


Where code- 


AmSR 302, 9 AnnCas 225; Griffin v. 
Griffin, 112 Mich. 87, 70 NW 423; 
Feige v. Babcock, 111 Mich. 538, 70 
NW 7; Wilcox v. Allen, 36 Mich. 
160; Andrews v. Kibbee, 12 Mich. 94, 
83 AmD 766. ; 

Miss.—Thomason v. Neeley, 50 
Miss. 310; Bishop v. Miller, 48 Miss. 
364; Ladner vy. Ogden, 31 Miss. 332. 

Mo.—Boland v. Ross, 120 Mo. 208, 
25 SW 524. 


Nebr.—Armstrong y. Mayer, 69 
Nebr. 187, 95 NW 51. 
oe H.—Kidder vy. Barr, 35 N. H. 
N. J.—Doremus y. Paterson, 70 


Ni gen bigs 296; 062 An Sn fiatt a7 aN oJb 
Eq. 789 mem, 71 A 1134 mem]; Har- 
rison v. Harrison, 46 N. J. Eq. 75, 
19 A 126; Krueger v. Ferry, 41 N. J. 
Eq. 482, 5 A 452; Vanderveer vy. Hol- 
comb, 21 N. J. Eq. 105. 

N. M.--Huntington y. Moore, 1 N. 
M. 489. , 

N. Y.—Galatian v. Erwin, Hopk. 
48 [aff 8 Cow. 361]. 
ene C.—Weisman y. Smith, 59 N. C. 

Pa.—Phipps v. Kent, 1 Chest. Co. 
158; Brady v. Young, 4 Phila. 127. 

Porto Rico:—Van Syckel v. Sob- 
rinos de Ezquiaga, 3 Porto Rico Fed. 


169. 
R. I.—Paine y. Sackett, 25 R. I. 
561, 57 A 376. 


S. C.—State y. Nathans, 49 S. C. 
199,27, SE 52. 

Tenn.—Perkins Oil Co. v. Eber- 
hart, 107 Tenn. 409, 64 SW 760; Mc- 
Rae v. University of South, (Ch. 
A.) 52 SW 463; Walker v. Walker, 
3 Tenn. Civ. A, 670; Montgomery v. 
Olwell, 1 Tenn. Ch. 169. 

Vt.—Rutland v. Paige, 24 Vt. 181. 

Va.—Moon vy. Highland Dev. Co., 
104 Va, 551, 52 SE 209; Crockett v. 
Woods, $7 Va. 391, 34_SE 96; Derby- 
shire v. Jones, 94 Va. 140, 26 SE 
416; Higginbotham v. May, 90 Va. 
233, 17 SE 941;, Penn v. Spencer, 17 
Gratt. (58 Va.) 85, 91 AmD 875. 

Wash.—Hill v. Frink, 11 Wash. 
562, 40 P 128. ; 

WwW 61 W. 


Va.—Cecil v. Karnes, 


Va. 543, 56 SE 885; West Virginia 
Oil, ete., Land Co. v. Vinal, 14 W. 
Va. 637; Dickinson v. Chesapeake; 


ete., R. Co., 7 W. Va. 390. 

Wis.—Armstrong vy. Pratt, 2 Wis. 
299. 

84. Gilman v. New Orleans, etc., 
R. Co., 72 Ala. 566; Cullum v. Irwin, 
4 Ala. 452. ‘ 

85. Ames Realty Co. v. Big In- 
dian Min, Co., 146 Fed. 166; Blythe 
v. Hinckley, 84 Fed. 228 [aff 111 Fed. 
827, 49 CCA 647, certiorari den 184 
U. S. 701, 22 SCt 941, 46 L. ed. 766]; 
Springfield Milling Co. v. Barnard 
etec., Mfg. Co., 81 Fed. 261, 26 CCA 
389; Koch v. Sumner, 145 Mich. 358, 
108 NW 725, 116 AmSR 302, 9 Ann 
Cas 225. 

86. See infra §§ 600, 613. 

87. U. S—McPherson v. Cox, 96 
U. S. 404, 24 L. ed! 746; Washington, 
etc., R. Co. v. Washington, 10 Wall. 
299, 19 L. ed, 894; Providence Rub- 
ber Co. v. Goodyear, 9 Wall. 807, 19 
L. ed. 587; Ford vy. Douglas, 5 How. 


VASA WA DQ 6 Li. edsy89;0 Carnochan yw 
Christie, 11 Wheat. 446, 6 L. ed. 
516; Bowie vy. Henderson,’ 6 Wheat. 


514, 5 L. ed. 319; Ewing v. Seaboard 
Aiptauluinem pen CO. welion Bea. rebut: 
Mitchell v. International Tailoring 
Co., 169 Fed. 145; U. S. v. Reese, 166 
Fed. 347; Corbin y. Taussig, 132 Fed. 
662 [mod on other grounds 142 Fed. 
660, 73 CCA 656]; Farmers’ L. & T. 
Co. v. Denver, etc., R. Co., 126 Fed. 
46, 60 CCA 588; Interstate Bldg., etc., 


'AmSR 91; 
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complete defense than that which he could present 
by answer,®® or to set up matters which have arisen 
after the cause is at issue.8® 

[§ 598] b. To Obtain Affirmative Relief. 
order that a defendant may have any affirma- 
tive relief, it is generally essential that he should 
proceed by cross bill for that purpose.’7 


In 


A cross 


Assoc. v. Edgefield Hotel Co., 120 
Fed. 422 {aff 134 Fed. 74, 67 CCA 
200]; Nelson vy. Lowndes County, 93 
Fed. 538, 35 CCA 419; Whittemore 
v. Patten, 84 Fed. 51; Hill v. Ryan 
Grocery Co., 78 @ed. 21, 23 CCA 624; 
Weathersbee v. American Freehold 
Land Mortg. Co., 77 Fed. 523; Wood 
v., Collins, 60 Wed. 139, /3 CCA’ 522; 


White v. Bower, 48 Fed. 186; Mc- 
Claskey v. Barr, 48 Fed. 130; Arm- 
strong v. Chemical Nat. Bank, 37 


Fed. 466; American L. & T. Co. v. 
East, etc., R. Co., 37 Fed. 242; Meiss- 
ner v. Buek, 28 Fed. 161; Pacific R. 
Co. v. Cutting, 27 Fed. 638; Brande v. 
Gilchrist, 18 Fed. 465; Chapin v. 
Walker, 6 Fed, 794, 2 McCrary 175; 
Hubbard v. Turner, 12 F. Cas. No. 
6,819, 2 McLean 519; Morgan v. Tip- 
en 17 F. Cas. No. 9,809, 3 McLean 

Ala.—Farmers’ State Bank v. Kirk- 
land, 75 S 894; Douglass v. Blake, 189 
Ala. 24, 66 S 617; O’Kelley v. Clark, 
184 Ala, 391, 63 S 948; Winkleman 
v. White, 147 Ala. 481, 42 S °411; 
Ashe-Carson Co. v. Bonifay, 147 Ala. 
376, 41 S 816; Hendrix v. Southern 
R. Co., 130 Ala. 205, 30 S 596,89 
AmSR 27; Grisham v. Bodman, 111 
Ala. 194, 20 S 514; Ross v. New Eng- 
land Mortg. Security Co., 101 Ala. 
362, 13 S 564; Cotton v. Scott, 97 
Ala. 447, 12 S 65; Bedell v. New 
England Mortz. Security Co., 91 Ala. 
325, 8 S 494; Watts v. Eufaula Nat. 
Bank, 76 Ala. 474; Gilman v. New 
Orleans, etc., R. Co., 72 Ala, 566; 
Davis v. Cook, 65 Ala. 617; Lehman y. 
Tallassee Mfg. Co., 64 Ala. 567; Pitts 
v. Powledge, 56 Ala. 147; Ketchum v. 
Creagh, 53 Ala. 224; Taunton v. Mc- 
Innish, 46 Ala. 619; Garner v. Lev- 
erett, 32 Ala. 410; Williams v. Mitch- 
ell, 30 Ala. 299; Gallagher v. Wither- 


ington, 29 Ala. 420; Goodwin v. 
McGehee, 15 Ala. 232; Cummings v. 
Gill, 6 Ala. 562; Cullum v. Erwin, 


eae 452; Harris v. Carter, 3 Stew.” 

Ariz—Mallory v. Globe-Boston 
Copper Min. Co., 11 Ariz, 296, 94 P 
LAD; 

Ark.—Ringo v. Woodruff, 43 Ark. 
469; Pike v. Underhill, 24 Ark. 124, 

Cal.—Hungarian Hill Gravel Min. 
Co. v. Moses, 58 Cal. 168. 

Colo.—Bessemer Irr. Ditch Co. v. 
Woolley, 32 Colo. 437, 76 P 10538, 105 
Nippel v. Hammond, 4 
Colo. 211; Mills v. Buttrick, 4 Colo. 
53; Sisty v. Bebee, 4 Colo. 52; Monti 
v. Bishop, 3 Colo. 605; Abbott v. 
Monti,-3 Colo. 561; Tucker v. McCoy, 
3 Colo. 284. 

Conn.—Kimberly v. Fox, 27 Conn. 
307. 

D. C.—-American Graphophone Co. 
v. Smith, 26 App. 563. 

Fla.—Smith vy. Conner, 53 Fla. 856, 
44 S 340; Ocala Fdy., etc., Works v. 
Lester, 49 Fla. 347, 38 S 56; Sanford 
Vi Cloud, 1U> Ela, 55.75" “Wooten vs 
Bellinger, 17 Fla. 289. 

Ga.—Turk v. Turk, 3 Ga. 422, 46 
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AmD 434. 

Ill.—Hamalle y. Lebensberger, 
Tll. 602, 108 NE 669 [aff 187 Ill: A. 
539]; Tarr v. Stearman, 264 Ill. 110, 


105 NE 957; Dunbar v. American 
Telis | CvGs,) COtmeasoy Ll, 425651437 . Ne 
521; Shields v. Bush, 189 Ill. 534, 
59 NE 962, 82 AmSR 474; Jackson 
v. Sackett, 146 Ill. 646, 35 NE 234; 
Anderson v. Henderson, 124 Ill. 164, 
16 NE 232; Howe v. South Park . 


Comrs.,:119 Il], 101, 7 NE 333; Locke 
y. Davison, 111 Ill. 19; Irwin v. Dyke, 
109 Ill. 528; Newberry v. Blatchford, 
106 Ill. 584; White v. White, 103 Ill. 
438; Smith yv. West, 103 Ill. 332; 
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bill must be resorted to whether the relief sought is 
against plaintiff,8* or against a codefendant.®® But 


Purdy v. Henslee, 97 Ill. 389; Briscoe 
v. Power, 85 Ill. 420; Thielman v. 
Carr, 75 Ill. 385; Wing v. Goodman, 
75 Ill. 159; Campbell v. Benjamin, 
69 Ill. 244; Thompson y. Shoemaker, 
68 Ill. 256; Mahoney vy. Mahoney, 65 
fil. 406; Price v. Blackmore, 65 Ill. 
386; Norman v. Hudleston, 64 Ill. 11; 
Fitzhugh v. Smith, 62 Ill. 486; Jevne 
v. Osgood, 57 Ill. 340; Kern vy. Zink, 
55 Ill. 449; Howett v. Selby, 54 Ill. 
151; Conwell v. McCowan, 58 Ill. 363; 
Titsworth v. Stout, 49 Ill. 78, 95 
AmD 577; Edgerton v. Young, 43 Ill. 
464; Hanna v. Ratekin, 43 Ill. 462; 
McCagg v. Heacock, 42 Ill. 153; Stone 
v. Smoot, 39 Ill. 409; Atkin v. Merrell, 
Sots "620 Hurd) v. ‘Case, 32. Ill, 45) 
83 AmD 249; Mason v. McGirr, 28 Ill. 
322; McConnell v. Smith, 23 Ill. 611; 
Rowan v. Bowles, 21 Ill. 17; Jones 
v. Smith, 14 Ill. 229; McConnell v. 
Hodson, 7 Ill. 640; Tarleton v. Vietes, 
6 Ilk 470, 41 AmD 193; Edwards v. 
Helm, 5 Ill. 142; Ballance v. Under- 
hill, 4 Ill. 453; Jones vy. Bryant, 204 
TisvA.. 609; Old’ Colony, 1, Ins, > Co. 
v. Graves, 200 Ill. A. 71; Nietert v. 
Blank, 199 Ill. A. 28; Rosenbleet v. 
Rosenbleet, 122 Ill. A. 408; Stokes v. 
Little, 65 Ill, A. 255; Ferry v. Milti- 
more, 64 Ill. A. 557 [aff 171 Ill. 219, 
49 NE 219]; McCann v. O’Connell, 54 


Ill. A. 209; Dates v. Winstanley, 53 
Mis Ace O25; sa touUren: aye WWLeSt. ase 
Ti VAS 859) [atl 1341111258. 25° NE 
658]; Follansbee v. Scottish-Amer- 


ican Mortg. Co., 7 Jll. A. 486; Hrlinger 
¥v.. Boul, 7 Tl. oN 40; Peoria, etc., R. 
Cony: Bryan, ByeEL. A. 387. 

Ind. T.—Parrott vy. Crawford, 5 
Ind. T, 103, 82 SW 688. 

Iowa.—Clark v. Lee, 21 Iowa 274; 
Gwynn v. Turner, 18 Iowa 1; Holla- 
day v. Johnson, 12 Iowa 563; Mullin 
v. Bloomer, 11 Iowa 360; Shepard v. 
Ford, 10 Iowa 502; MacGregor v. Mac- 
Gregor, 9 Iowa 65; Westfall v. Lee, 
7 Iowa 12; Frank vy. Purington, .5 
Iowa 345; Armstrong v. Pierson, 5 
Iowa 317; Compton v. Comer, 4 Iowa 
BY AT(A 

Ky.—wWickliffe v. Clay, 1 Dana 585; 
Rogers vy. McMachan, 4 J. J. Marsh. 
37. 


Md.—Cramer v. Baugher, 130 Md. 
212,100) A. 507. 

Mass.—Hanscom v. Malden, etce., 
Gas Light Co., 220 Mass. 1, 107 NE 
426, AnnCas1917A 145; Mathews v. 
Colburn, 215 Mass. 571, 102 NE 941; 
Union Trust Co. v. Reed, 213 Mass. 
199, 99 NE 1093; Whitwell v. Bart- 
lett, 211 Mass. 238, 98 NE 98; Hol- 
brook v. Schofield, 211 Mass. 234, 98 
Ane 97; Andrews v. Gilman, 122 Mass. 

yal 

Mich.—Barras vy. Youngs, 185 Mich. 

496, 152 NW 219; McManus v. Petos- 
key, 164 Mich. "390, 129 NW 681; 
Vroman v. Thompson, 51 Mich. 452 
16 NW 808; Vary v. Shea, 36 Mich. 
388; Andrews v. Kibbee, 12 Mich. 
94, 83 AmD 766; Schwarz v. Sears, 
Walk. 170; Briggs v. Kaufman, 2 
Mich. N. P. 160. 

Miss.—Carter v. Harvey, 7 S 286; 
CGhampenois v. Fort, 45 Miss, 355; 
Millsaps v. Pfeiffer, 44 Miss, 805. 

N. J.—Monoghan y. Collins, (Ch.) 
q1 A 617: Tallman vy. Wallack, 54 N: 
J. Hq. 655, 33 A 1059; Green v. Stone, 
54 N. J. Eq. 387, 34 A 1099, 55 AmSR 
577; Aspinwall v. Aspinwall, 49 N. J. 


TG OoOe lA aeAN 9265) IbTANndse 1 Va 
De. Witt, 44 N.. J. Eq. 545, 10 
DAGeal Silvmerl Ae AL 804. Oe ASI moo: 


Petty v. Young, 43 N. J. Hq. 654, 
9 A 377, 12 A 392; Beck v. Beck, 43 
N. J. Eq. 39, 10 A 155; Fine vy. King, 
33 N. J. Eq. 108;, Adams y. Beide- 
man, 33 N. J. Eq. 77; Emley v. Mount, 
S2IN wade ud. 400% oParker vi Hartt, 
So IN deel. wae, pail sae No ndhy auc” 
844]; Parker v. Jameson, 32 N. J. Eq. 


222; McGuekin y. Kline, 31 N, J. Hq. 
454; Grocers’ Bank vy. Neet, 28 N. J. 
Eq. 449; Duryee v. Linsheimer, 27 


‘Courtney, 


EQUITY 


N. J. Eq. 366; Allen v. Roll, 25 N. J. 


Eq. 163; O’Brien vy. Hulfish, 22 N. 
J. Eq. <471; -Leddel’ -v.. Starr; 19) N. 
J. Eq. 159; Onderdonk y. Gray, 19 


N. J. Eq. 65; Graham v. Berryman, 
19 N. J. Eq. 29 [rev on other grounds 
214 N: J. Hg. 370]<" Scott_-v2 Lalor, 
18 N. J. Eq. 301; French v. Griffin, 
18 N. J. Eq. 279; Brewer v. Norcross, 
ANY oa (act Mele OYo lara IEG ANT Coy Git Aig Tell BOG Ko yak OY 
N. J. Eq. 201; Miller v. Gregory, 16 
N. J. Eq. 274; Speer v. Whitfield, 10 
Nov ge ge 107. 

N. Y.—Haire v. Baker, 5 N. Y: 357; 
Braman y. Wilkinson, 3 Barb, 151; 
German v. Machin, 6 Paige 288. 
eek Ne C.—Weisman v. Smith, -59-N. 

Pha: 


Pa.—Cornwell v. Sparks, 248 Pa. 109, 
93 A 868; Williams v. Concord Cong. 
Church, 193 Pa. 120, 44 A 272; Free- 
land v. South Penn Oil Co., 189 Pa. 
54, 41 A 1000; Borckman’s App., 2 
Pa. Cas. 518, 10 A 425; Davis v. Wil- 
lig, 56 Pa. Super. 423; MclIllvain v. 
Mark2t Co., 2 WklyNC 208. 

Tenn.—Myers v. Northcutt, 127 
Tenn. 54, 152 SW 1034; Griffith v. 
Security Home Bldg., etc., Assoc., 100 
Tenn, 410, 45 SW 670; Lewis v. Glass, 
92 Tenn, 147, 20 SW 571; Gross v. 
Davis, 87 Tenn. 226, 11 SW 92, 10 Am 
SR 635; Baxter v. Knoxville First 
Nat. Bank, 85 ‘Tenn. 33, 1 SW 501; 
Carey v. Williams, 1 Lea 51; Lane v. 
1 Heisk. 331; Bussey vy. 
Gant, 10 Humphr, 238; Cloud v. Ham- 
ilton, 3 Yerg. 81; Hagar v. Wilson, 
(Ch. A.) 46 SW. 1033; Mrzena v. 
Brucker, 3 Tenn, Ch. 161. 

Vt.—Hathaway. v. Hagan, 59 Vt. 
75, 8 A678; Haskin vy. Haskin, 55 
Vt. 263; Ward v. Seymour, 51 Vt. 
320; Simonds v. Brown, 18 Vt. 231. 

Va.—Scott v. Rowland, 82 Va. 484, 
4 SE 595; FOUBe ry, Cabell, 27 Gratt. 
(68 vas) 761 

Wash.—Distler vy. Dabney, 7 Wash. 
431, 35 PHLSS ist Lo) 

W. Va.—Turner v. Stewart, 51 W. 
Va. 493, 41 SE 924. 

Eng.—England v. Curling, 8 Beayv. 
129, 50 Reprint 51; Beare v. Prior, 
6 Beav. 188, 49 Reprint 795; Carter 
vy. Palmer, 11 Bligh N. S. 397; 6 Re- 
print 378; Ker v. Dungannon, 1 Dr. 
& War. 509; Drake v. Drake, 3 Hare 
523, 25 HEngCh 528, 67 Reprint 488; 
Hare v. Collins, 1 Hog. 193; Nash vy. 
Flynn, 6 Ir. Eq. 565. 

[a] Rule applied.—(1) In a suit 
to restrain ejectment, defendant, on 
prevailing, cannot be awarded posses- 
sion of the land without a cross bill, 
although the land is in possession 
of a receiver appointed at plaintiff's 
request. Jackson v. Sackett, 146 Ill. 
646, 35 NE 234. (2) Where defend- 
ant relies on the invalidity of an in- 
strument on which plaintiff bases 
his right, a cross bill is necessary 
to secure its cancellation. Bay v. 
Shrader, 50 Miss. 326. (3) A defend- 
ant, claiming the right to retain 
moneys which plaintiff seeks to re- 
cover, on the ground of a resulting 
trust to himself, must by cross bill 
establish the trust. Beek v. Beck, 
43 N. J. Eq. 39, 10 A 155;° Freeland 
v. South Penn! "Oil 'Co. 99'39) "Pa. vba 
41 A 1000. (4) In an action by 
the grantor in two deeds to reform 
the deed to one of the grantees, 
which by mistake conveyed land in- 
tended to be conveyed to the other 
grantee, affirmative relief to latter 
grantee can only be given on filing 
a cross bill. Holbrook v. Schofield, 
211 Mass. 234, 98 NE 97. (5) Where 
a tenant files an answer asking re- 
coupment for the landlord’s breach 
of covenant to repair, but files no 
cross bill asking affirmative relief, 
no affirmative judgment can be ren- 
dered in his favor for the amount 
paid for repairs. Cramer v. Baugher, 
130 Md. 212, 100 A’ 507. (6) Ona 
bill to enforce specific performance 


cher right of dower in that case, 


[§ 598 


a eross bill is unnecessary for the purpose of af- 
fording relief against either plaintiff or a codefend- 


of a contract, relief based on an al- 
leged rescission of the contract can 


only be had on cross bill. Leicester 
Piano Co. v. Front Royal, etc., Imp. 
Co.7 55) Ped.-190, 15). CCA6029 7s in 


the absence of fraud a defendant can- 
not show under an answer alone that 
a contract complete and perfect in 
all its parts differs materially from 
the contract which he made; if he 
desires to show that fact, he must 
ask by cross bill to have the contratt 
reformed. Van Syckel v. Dalrymple, 
32. N.) J. Hq 233. aff’ 32) N.S Bigs 
826]. (8) Where a bill is filed by 
a railroad company against the owner 
of lands across which its road is con- 
structed, to enjoin defendant from 
the prosecution of an action of eject- 
ment to recover the lands so occu- 
pied by the railroad, the court will 
not, in the absence of a cross bill 
asking such affirmative relief, pro- 
vide in its decree for the payment 
of compensation to defendant for the 
lands so occupied by plaintiff. Hen- 
drix v. Southern R. Co., 130 Ala, 205, 
30 S 596, 89 AmSR 27. (9) In an 
action to reform and foreclose a 
mortgage, the court may not award 
the defendant a sum for board owed 
him by the plaintiff, in the absence 
of a cross bill. Davison y. Dennis, 
176 Ala. 435, 58 S 401. (10) “Where 
a bill is filed to set aside a convey- 
ance, the conveyance cannot be car- 
ried into execution without a cross- 
bill by a defendant. The converse 
of that proposition is true, namely: 
that, where the original bill seeks 
to carry a conveyance into execution, 
the conveyance cannot be set aside 
without a cross-bill by a defendant.” 
Meissner vy. Buek, 28 Fed. 161, 163. 
(11) Where the vendor files his bill 
against the widow and heirs of the 
purchaser, to enforce his lien for the 
purchase money, if the widow asserts 
it 
must be done by cross bill. Lane 
v. Courtney, 1 Heisk. (Tenn.) 331. 

88. . S—Brandon Mfg. Co. v. 
Prime, 4 F. Cas. No. 1,810, 3 Bann. & 
A. 191, 14 Blatchf. 371. { 

Ala.—Hendrix v. Southern R. Co., 
130 Ala. 205, 30 S 596. 

Ill—Conwell v. McCowan, 53 Ill. 
aa: Babcock v. Farwell, 189 Ill. A: 


Ky.—Rutherford y. Richart, 2 Ky. 
Op.» 164, 

Mass.—Martin v. Murphy, 216 
Mass. 466, 103 NE £30; Atlanta Mills 
v. Mason, 120 Mass. 244. 
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Miss.—Thomason  y. 
Miss. 310. 

N, J.—Manley v. Mickle, 55 N. J. 
Eq. 563, 37 A’ 738. 

Oh.—Glick v. Gregg, 19 Oh. 57, 

Va.—Cox vy. Price, 22 SE 512. 

89. U. S—vVeach v. Rice, 131 U. 
S. 2938, 9 SCt 730,33 L. ed. 163; Smith 
v. Woolfolk, 115 U. S. 148, 5 SCt 1177, 
29 L. ed. 357; Ewing v. Seaboard Air 
Line’ R., 1765, Wed-CbL%s. Miller > ve 
Rickey Land, ete., Co., 146 Fed. 574 
[aff 152 Fed, 11, 22, 81 CCA 207, 218 
(aff, 218° U. oS. 358, 31 SCti 1 54) Ee 
ed. 10382)]; Augusta Commercial 
Bank vy. Sandford, 103 Fed. 98. 

Ala.—Morton v. New Orleans, etc., 
R.. Cou eters,” Assoc, 109" Ala, PSS0r 
Watts v. Eufaula Nat. Bank, 76 Ala. 
474; Gilman v. New Orleans, etec., R. 


Neeley, 


Co., 72 Ala. 566;. Cummings vy. Gill, 
ae 562; Cullum y. Erwin, 4 Ala. 
4 ; 


ight Ringo v. Woodruff, 43 Ark. 
Tll.—Howe v. South Park Com’rs, 


1179 Til, 108, 7 INE} 333s) Rowan ive 
Bowles, 21 Ill. 17; Babcock v. Far- 
well, 189 Ill. A. 279; Houck v. Her- 


rick; 13 7eLL AW 579% Ellison v. Salem 
Coal, ete., Co., 43 Ti. A. 120. 
Ind.—Clements v.- Davis, 155. Ind. 
624, 57 NE 905; Fletcher Vv. Holmes, — 
25 Ind. 458, : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


is 


~ §§ 598-600] EQUITY 


ant, where the whole matter is already before the 
court and no substantial rights are invaded by a 


decree in the existing suit.®? 


Exceptions. ‘To the general rule requiring a 
cross bill as the foundation for affirmative relief, 
exceptions have been quite frequently recognized,?! 
generally in suits for accounting ;°? specifie perform- 
ance ;°° partition;°* marshaling ‘assets;°> in suits 
involving the question of priority between inter- 
fering patents,°® and in suits against infant defend- 
A well settled exception is that no cross 
bill is requisite to the application of the maxim 
that he who seeks equity must do equity.®* 
Affirmative relief may be granted on 
an answer setting up matters proper for a cross 
bill only, where the cause is heard on the merits, 
without any objection to the pleadings.%® 
To Obtain Discovery. <A cross bill 
lies on behalf of a defendant against plaintiff, a 


ants.°7 


Waiver. 


[§ 599] c. 


Iowa,—Miller' y. McGalligan, 1 
Greene 527. 

Ky.—Sale v. Crutchfield, 8 Bush 
636; Cavin v. Williams, 8 Bush 343; 
Caldwell y. Kinkead, 1 B. Mon. 228; 
Slaughter v. Huling, 4 Dana 424; 
Blakey v. Blakey, 3 J. J. Marsh. 
674; Sharp v. Morrow, 6 T. B. Mon. 
300; Talbot v. McGee, 4 T. B. Mon. 375; 
Shelby v. Smith, 2 A. K. Marsh. 504; 
Bibb v. Prather, 1 Bibb 313; Myers 
v. Baker, Hard. 544. 

Mass.—Martin v. Murphy, 216 
Mass. 466, 103 NE 9380; Forbes v. 
Ge 209 Mass: -570, 95 > NB 


* Mich.—Feige v. Babcock, 111 Mich. 
538, 70 NW 7; Briggs v. Kaufman, 
2° Mich. eNia P4160 

Minn.—Jewett v. Iowa Land Co., 
ory 531, 67 NW 639, 58 AmSR 

N J.—Carpenter v. Gray, 37 N. J. 
Eq. 389; Brinkerhoff v. Franklin, 21 
N. J. “Eq. 334. 

Vt.—Barker v. Belknap, 39 Vt. 168. 

Va.—Preston y. Heiskell, 32 Gratt. 
(73 Va.) 48. 

W. Va.—Freeman v. Egnor, 72 W. 
Va. 830, 79 SE 824; Turner v. Stew- 
art, 51 W. Va. 498, 41 SE 924; Ken- 
newig Co. v. Moore, 49 W. Va. 3238, 
38 SE 558; Parsons v. Smith, 46 W. 
Va. 728, 34 SE 922. : 

Wis.—Armstrong vy. Pratt, 2 Wis. 
299. 

Eng.—Howard vy. 2 Atk. 
371, 26 Reprint 624, 

{a] Reason for rule.—‘‘The gen- 
eral rule in chancery practice is, that 
one defendant shall not have judg- 
ment against co-defendants except 
on cross-pleadings asking for relief, 
and alleging sufficient ground to au- 
thorize it, because otherwise the end 
of all pleading might be frustrated 
by adjudicating between associates 
and not antagonists in courts, in fa- 
vor of a party who had not sought 
or even intimated a wish to obtain 
any such interference, and as to mat- 
ters not only unlitigated, but never 
presented in any form for litigation.” 
Sale v. Crutchfield, 8 Bush (Ky.) 636, 


Hopkyns, 


Relief prayed in bill—A de- 
cree in favor of one defendant 
against another may be made with- 
out a cross bill, where the bill which 
prays relief in favor of the former, 
is taken pro confesso against the 
Jatter. Williamson vy. Johnston, 4 T. 
B. Mon. (Ky.) 253. 

[ce] Subrogation.—(1) Defendants 
who are sureties must seek subroga- 
tion by cross bill. Stokes v. Little, 
65 Ill. A. 255. (2) A defendant in 
foreclosure may be subrogated to 


the rights of a prior mortgagee with- 


out a cross bill. Gerrish v. Bragg, 
55 Vt. 329. 

90. McCormick y. District of Co- 
Jumbia, 18 D. C. 534; Sale v. Crutch- 
field, 8 Bush (Ky.) 636; Venderveer 


y.. Holcomb, 17 N. J. Eq. 87 


[§ 600] d. 
fenses. 


law.® 


91. Farmers’ L. & T. Co. v. Den- 
ver, etc., R. Co., 126 Fed. 46, 60 CCA 
588; Griffith v, Security Home Blidg., 
etc., Assoc., 100 Tenn. 410, 45 SW 670; 
Brighton; cetc,, IrretCo. vV Little, 14 
Utah 42, 46 P 268. 

[a] Distribution of fund.—The 
rule does not apply to a suit by one 
distrivutee against an administrator 
and codistributees, or one legatee 
against his colegatee and the execu- 
tor, for ascertaining and distributing 
a fiducial fund in which all the dis- 
tributees and legatees have a com- 
mon interest derived from the same 
source. Caldwell v. Kinkead, 1 B. 
Mon. (Ky.) 228. : 


gins See Accounts and Accounting 
93. See Specific Performance [36 
Cyc 783]. 
94. See Partition [30 Cyc 228]. 
95. See Marshaling Assets and Se- 


curities [26 Cye 9387]. 


96. See Patents [30 Cye 1037]. 
i oa Gilmore vy. Gilmore, 109 III. 
(hts 

{a] The reason for this practice, 


it would seem, is that it is the spe- 
cial duty of the party who représents 
the infant in the suit to submit to 
the court, for its consideration and 
decision, every question involving the 
rights of his ward. And the court 
will protect the rights of infants 
where they are manifestly entitled to 
something, although such party ne- 
glects to claim it in their behalf. 
Stark v. Brown, 101 Ill. 395. 

98. See infra § 849. 

Application of maxim see supra §§ 
151-162. 

99. Coburn v. Cedar Valley Land, 
Ste MiConiss UES, L9G, Id  SCur 2085 
34 L. ed. 876; Kelsey v. Hobby, 16 
PewMcun SHYiF269010) er ed9 CL Wins: 
v. Reese, 166 Fed. 347; Book v_Jus- 
tice Min. Co., 58 Fed. 106; Cocke v. 
@lausen,’ 67 “Ark? %455, 55" SW, 8465 
Kellogg v. Aherin, 48 Jowa 299 [overr 
MacGregor v. MacGregor, 9 Iowa 65]. 
See also Morelock yv. Bernard, 15 Lea 
(Tenn.) 159 (such decree at most 
only erroneous and therefore voidable 
and not void). 

1. See cases supra § 597, notes 82, 
83. 

[a] Averments in cross bill.—A 
general charge that evidence can be 
obtained only by addressing the con- 
science of the adversary party is suf- 
ficient, without specifying the facts 
entitling cross plaintiff to such dis- 


covery. Josey v. Rogers, 18 Ga. 
478. 
[b] Retention for relief.—If a 


cross bill cannot be sustained as 
one for discovery, it will not be re- 
tained for the purpose of relief un- 
less it makes out a case for relief 
independently of the discovery. 
Young v. Colt, 30 F. Cas. No. 18,155, 
2 Blatehf, 373. 

[c] Effect of statute.—A statute 
authorizing defendant to take plain- 
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codefendant or both, for the purpose of obtaining 
discovery in aid of a defense.1 
alone that a defendant may compel the production, 
as primary evidence against plaintiff, of papers 
which have not already been made part of the case? 
In accordance with the general rule,? the right of 
defendant to obtain a discovery by a cross bill is 
limited to such material facts as relate to his own 
case, and does not extend to a discovery of the 
manner in which, or the evidence by means of 
which, plaintiff’s case is to be established.* 

To Introduce Newly Arising De- 
A defendant, in order to take advantage 
of a defense arising pendente lite, must usually 
assert it in the form of a cross bill praying a dis- 
missal of the original, this procedure taking the 
place of a plea puis darrein continuance at common 
By strict practice this course must also be 
taken where the defense affects only a codefendant.® 


It is by this means 


tiff's testimony is cumulative, and 
does not prevent a cross bill for dis- 
covery. Millsaps vy. Pfeiffer, 44 Miss. 
805; Ames v. New Jersey Franklinite 
Co., 12 N. J. Eq. 66, 72 AmD 385 [aff 
12 N. J. Eq. 512]; 

2. Commercial Bank y. State Bank, 
4 Hill (N. Y.) 516; Kelly v. Eckford, 
5 Paige (N. Y.) 548; Spragg v. Cor- 
ner, 2 Cox Ch. 109, 30 Reprint 50. 

3. See Discovery § 4. 

4. Sunset Tel., etc., Co. v. Eureka, 
122 Fed. 960. 

5. U. S.—Coburn v. Cedar Valley 
Land, etc., Co., 138 U.S. 196, 11 SCt 
258, 34 L. ed. 876; Cross v. De Valle, 
1 Wall. 5, 17 L.- ed. 515; Neal v. Fos- 
ter, 34 Fed. 496, 13 Sawy. 236; Banque 
Lb eas gee Tey v. Brown, 24 Fed. 

Ala,—Pearson v. Darrington, 32 
Ala. 227. 

AE ean v. Fox, 27 Conn. 

Ill—Thomas v. Thomas, 250 [ll. 
354, 95 NE 345, 35 LRANS 1158, Ann 
Cas1912B 344 [rev on other grounds 
155 Ill A, 619]; Mills v. Larrance, 
186 Ill. 635, 58 NE 219; Dunham v, 
Dunham, 162 Ill. 589, 44 NE 841, 35 
LRA 70; Jenkins v. International 
Bank, 111 Tli. 462; Ferris v. McClure, 
36 Ill. 77; French vy. Bellows Falls 
Sav. Inst., 67 Ill. A. 179. 
rE meee v. Lambert, 52 Me. 
tr H.—Roberts y. Peavey, 29 N. H. 
0 . 

N. J.—McAlpin v. Universal To- 
bacco Co., (Ch.) 57 A 418; Kirkland 
v. Kirkland, 26 N. J. Eq. 276. 

N. Y.—Burdell v. Burdell, 2 Barb. 
4735 Pripp itv: Vincent, 13." Barba vCh: 
613; Miller v. Fenton, 11 Paige 18; 
Scott v. Grant 10 Paige 485: White v. 
Bullock, 3 Edw. 453; Farmers’ Loan, 
ete., Co. v. Reid, 3 Edw. 414; Tay- 
lor v. Titus, 2 Hdw. 135. 

Tenn.—Kirtiand v. Mississippi, etc., 
R. Co., 4 Lea 414; Eberhardt v. Wood, 
2 Tenn. Ch. 488; Montgomery vy. Ol- 
well, 1 Tenn. Ch. 169. 

Vt.—Blaisdell v. Stevens, 16 Vt. 
LTOP 

Eng.—Morley v. White, L. R. 8 Ch. 
731; Hayne v. Hayne, Dick. 18, 21 Re- 
print 173; Rowe v. Wood, 1 Jac. & 
W. 315, 87 Reprint 396. 

[a] Rule applied.—Discharges in 
bankruptcy, which have been obtained 
after the cause was at issue, may be 
set up by cross bill, and should be 
so set up. Banque Franco-Egyptienne 
v. Brown, 24 Fed. 106. 

[b] Waiver.—Where new matter 
occurring after answer is set up by 
petition instead of by cross bill, the 
decree rendered thereon should not 
be disturbed where no objection was 
made until decision rendered. Co- 
burn y. Cedar Valley Land, ete., Co., 
ISSeULe Ss 196,011 SC 258) 34 ela ea: 
876. 

6. Metropolis Nat. Bank Vv. 
Sprague, 21 N. J. Eq. 530. 
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Defendants have, in some instances, been permitted 
to set up defenses arising pendente lite by amended 


or supplemental answer.? 


[§ 601] e. To Obtain Set-Off.2 A cross bill is not 
only proper,® but in the absence of statute or rule 
of court providing otherwise,’ it is the only means 
Such a eross bill 
should disclose a state of facts showing that the 
demand plaintiff seeks to enforce is subject to a 
should show facts from which the 
set-off can be ascertained.}? 

.When Not Proper or Necessary. 


of obtaining a set-off in equity." 


set-off, and 
amount of the 
[§ 602] 3. 


7. See infra § 649. 

8. See generally Set-Off and. Coun- 
terclaim [34 Cyc 618 et seq]. 

9. Gordon y. Johnson, 186 Ill. 18, 
57 NE 790; Cartwright v. Clark, 4 
Mete. (Mass.) 104; Trotter v. Heck- 
scher, 40 N. J. Eq. 612, 4 A 83, But 
see Killam v. Jenkins, 25 Vt. 643 (a 
cross bill is of no avail as a set-off 
is not ordinarily a defense in chan- 
cery). 

10. See statutory provisions and 
court rules; and Irving DeKay, 10 
Paige (N. Y.) 319; Jennings v. Web- 
ster, 8 Paige (N. Y.) 503, 35 AmD 
722; Chapman vy. Robertson, 6 Paige 
(N. Y.) 627, 31 AmD 264. And see 
infra § 617. 

11. Weaver v. Brown, 87 Ala. 533, 
6 S 354; Hooper v. Armstrong, 69 
Ala. 343; Beall v. McGehee, 57 Ala 
438; Chambers v. Wright, 52 Ala. 444; 
Pearson v. Darrington, 32 Ala, 227; 
Goodwin v. McGehee, 15 Ala. 232; 
Derby v. Gage, 38 Ill. 27; Troupe 
vw Haight, Hopk. (N. Y.) 239; Elsey 
v. Stamps, 10 Lea (Tenn.) 709; Carey 
v. Williams, 1 Lea (Tenn.) 51; Meek 
v. McCormick, (Tenn. Ch. A.) 42 SW 
458; American Nat. Bank v. Nash- 
ville Warehouse, etc., Co., (Tenn. Ch. 
A.) 36 SW 960. 


12. Hooper v. Armstrong, 69 Ala. 
343, 
13. U. S.—Under-Feed Stoker Co. 


v. American Stoker Co., 169 Fed. 891; 
Miller v. Rickey Land, ete., Co., 146 
Fed, 574 [aff 152 Fed. 11, 22, 81 CCA 
207, 218 (aff 218 U.S. 258, 31 SCt 11, 
54 Th ed. 1032)] Gilmore v. Bort, 134 
Fed. 658 [app dism 140 Fed. 985, 72 
CCA 680]; Sunset Tel., etc., Co. v. 
Eureka, 122 Fed. 960; American, etc., 
Mortg., ete., Corp. v. Marquam, 62 
Fed. 960; Northern R. Co. v. Ogdens- 
burg, etc., R. Co., 18 Fed. 815. 

Ala.—Winkleman v. White, 147 Ala. 
481, 42 S 411; Parker v. Marks, 82 
Ala. 548, 3 S 5; McDaniel v. Callan, 
75 Ala. 307; Gilman v. New Orleans, 
ete. on. Co., 72 Ala. 566; Eslava v. 
Crampton, 61 Ala. 507; Taunton vy. 
McInnish, 46 Ala, 619; Billingsley v. 
Billingsley, 37 Ala. 425; Masterson v. 
Masterson, 32 Ala. 437; Trippe v. 
Trippe, 29 Ala. 637. 

Fla.—Herrin y. Abbe, 55 Fla. 769, 
46 S 183, 18 LRANS 907: Sanderson 
v. Sanderson, 17 Fla. 820. 

Ga.—Bullock v. Brown, 20 Ga, 472; 
Tison v. Tison, 14 Ga. 167. 

Tll.—Zerban v. Hidmann, 258. Ill. 
486, 101 NE 925; Roby v. South Park 
CGomrs., 252 Tll. 575, 97 NE 225° [writ 
of error dism 238 U. S. 610, 35 ‘SCt 
791, 59 L. ed. 1488]; Thomas v. 
Thomas, 250 Ill. 354, 95 NE 345, 35 
LRANS 1158, AnnCas1912B 344 [rev 
on other grounds 155 Ill. A. 619]; 
Dunbar v. American Tel., etc., Co., 
238 Ill. 456, 87 NE 521 [rev on other 
grounds 142 Ill. A. 6]; South Chicago 
Brewing Co. v. Taylor, 205 Ill. 132, 
68 NE 732; Prichard v. Littlejohn, 
128 Ill. 123, 21 NE 10; Howe v. South 
Park=Comrs. 119° D110. 10, 72 NBT333: 
Hook vy. Richeson, 115 Ill. 431, 5 NE 
98; Chicago, etc., R. Land Co. v. Peck, 
112 Ill. 408; Newberry v. Blatchford, 
106 Ill. 584; Akin v. Cassiday, 105 Ill. 
22; Wing v. Goodman, 75 Ill. 159; 
Edgerton y. Young, 43 Ill. 464; Mor- 
gan v, Smith, 11 Ill. 194; Nietert v. 
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Blank, 199 Ill. A. 28; Wight v. Down- 
ing, 90 Ill. A. 1; MeGillis v. Hogan, 
85 Ill, A. 194 [aff 190 Lil. 176, 60 NE 
$1j;, Gordon “v.. ‘Johnson, -79°) 111A: 
423 [rev on other grounds 186 Ill. 
18, 57 NE 790]. 

Md.—Glenn y. Clark, 53 Md. 580. 

Mass.—Bogle v. Bogle, 3 Allen 158. 

Mich.—Hall y. Harrington, 41 Mich. 
146, 1 NW 958; Hanchett v. McQueen, 
32 Mich. 22; Dye v. Mann, 10 Mich. 
291; Cook v. Wheeler, Harr. 443. 

Miss.—Withers v. Bank of Com- 
merce, ete., Co., 104 Miss. 681, 61 S 
690; Carter v. Harvey, 7S 286; Buck- 
ingham v. Wesson, 54 Miss. 526. 

N. J.—Beck v. Beck, 43 N. J. Eq. 
39, 10 A 155; Van Winkle v. Arm- 
strong, 41 N. J. Eq. 402, 5 A 449; 
Johnson v. Buttler, 31 N. J. Eq. 35; 
Dayton v. Melick, 27. N. J. Eq. 362; 
Ames y. New Jersey Franklinite Co., 
12, N.. J. Eq. 66, 72 AmD 885 [aff 
12..Ne J. Hq. 5612): 

N. Y.—Braman v. Wilkinson, 3 
Barb. 151; Slee v. Bloom, 20 Johns. 
669, 685; Jennings v. Webster, 8 Paige 
503, 35 AmD 722; Coxe v. Smith, 4 
Johns. Ch. 271; Draper vy. Gordon, 4 
Sandf. Ch. 210; Weed v. Smull, 3 
Sandf. Ch. 273. 

Pa.—Meurer v. Stokes, 246 Pa. 393, 
92 A 506. 

Tenn.—Hakin v. Riddle, 127 Tenn. 
426, 155 SW 166; Woodard vy, Bird, 
105 Tenn. 671, 59 SW 148; Genthner 
v. Fagan, 85 Tenn. 491, 3 SW 351; 
La Grange, etc., R. Co. v. Rainey, 7 
Coldw. 420; Brown y. Bell, 4 Hayw. 
Bop rt sfaagsnigel v. Olwell, 1 Tenn. 

h 4 


Vt.—Gerrish v. Bragg, 55 Vt. 329. 

Va.—Eason v. Lyons, 114 Va. 390, 
396, 76 SE 957 [quot Cyc]; Scott v. 
Rowland, 82 Va. 484, 4 SE 595; Moor- 
man v. Smoot, 28 Gratt. (69 Va.) 80; 
eee v. Vance, 27 Gratt. (68 Va.) 

ae 

W. Va.—Freeman v. Egnor, 72 W. 
Va. 830, 79 SE 824; Kilbreth v. Root, 
33 W. Va. 600, 11 SEH 21; Armstrong 
v. Wilson, 19 W. Va. 108; Baker v. 


a oe Oils Pract \Co.;. 57 W. eV a. 
4, 
[a] Where either by answer or by 


action at law defendant has sufficient 
remedy, there is no occasion for a 
cee bill. Sprague vy. Waldo, 38 Vt. 
139 


{[b] Defense known when answer 
filed.—A defendant cannot, by a cross 
bill, have the benefit of a defense to 
the original suit which was known 
to him when he answered, and which 
might have been, but was not stated 


in his answer. Draper v. Gordon, 4 
Sandgf.. Ch. GN. ex) —2105% 
{c] Defense discovered after an- 


swer filed.—Where new matters of 
defense to a suit are discovered after 
the filing of defendant’s answer, but 
which matters existed before the an- 
swer was put in, the proper course 
for defendant is to apply for leave to 
file a supplemental answer. And it 
seems Such matters of defense cannot 
be set up in the cross bill only. Tal- 
mage v. Pell, 9 Paige (N. Y.) 410. 
{d] Credit or matters of. dis- 
charge.—Cross bills are not neces- 
sary for obtaining credits or setting 
up mere matters of discharge. Al- 
ston v. Alston, 34 Ala. 15; Goodwin v. 


_(Northern R. Co. 
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Where all the purposes and objects sought by a 
cross bill ean be attained by answer, a cross bill is 
unnecessary and will not be permitted ;!* if filed, it 
will be dismissed.1* 
available for the main purpose, a cross bill may be 
used where the circumstances call for protection 
beyond that which could be had by answer.® 
cause of action for which the cross complainant. 
would not be entitled to file an original bill cannot 
be enforced by a cross bill,1® except that a cross bill 
need not show an independent equity, the jurisdic- 
tion being supported by the equity of the original 


But, although an answer is 


A 


McGehee, 15 Ala. 232. 

{e] Fraud in consideration of 
mortgage.—(1) Fraud in the consid- 
eration of a prior encumbrance may 
be set; up by a mortgagee in his an- 
swer without filing a cross bill. Me- 
Guckin v. Kline, 31 N. J. Eq. 454. (2) 
But to enable a defendant to avail 
himself of the defense of fraud in 
the zonsideration of a mortgage, 
which does not go to the extent of 
complete nullification thereof, he 
must have recourse to a cross bill. 
Parker vy. Hartt, 32 N. J. Eq. 225 
[aff 32 N. J. Eq. 844]; Parker v. 
Jameson, 82 N. J. Eq. 222; O’Brien 
v. Hulfish, 22 N. J. Eq. 471; Graham 
v. Berryman, 19 N. J. Eq. 29 [rev 
on other grounds 21 N. J. Eq. 370]; 
Miller v. Gregory, 16 N. J. Eq. 274. 

{f] Cross bill by consent.—(1) 
While it is not necessary to file a 
cross bill to reform a contract which 
is already before the same court in 
equity at the suit of the other party 
v. Ogdensburgh, 
etc., R. Co., 18- Fed. 815), (2) yet a 
cross bill may be filed by consent, in- 
stead of defendant bringing up re- 
formation of the contract by way of 
answer to the original bill (Northern 
R. Co. v. Ogdensburgh, etc., R. Co., 
20 Fed. 347). 

14, U. S—WMiller v. Rickey Land, 
etc., Co., 146 Fed. 574 [aff 152 Fed. 
11; 22, 81 CCA 207,218 (aff 218 U.'S. 
258, 31 SCt 11, 54 L. ed. 1032)]; Sun- 


ae Tel., etc., Co. v. Eureka, 122 Fed. 
Iil.—South Chicago Brewing Co. v. 
Taylor, 205° 1lh. 132, .68 NE 5 7323 


Howe v. South Park Comrs., 119 Ill. 
101, 7 NE 333; Newberry v. Blatch- 
ford, 106 Ill. 584; Akin v. Cassiday, 
105 Ill. 22; Wing v. Goodman, 75 Il}. 
159; Morgan v. Smith, 11 Ill. 194; 
Wight v. Downing, 90 Ill. A. 1. 

Md.—Glenn vy. Clark, 53 Md. 580. 

Mich.—Cook y. Wheeler, Harr. 443. 

Miss.—-Buckinghain v. Wesson, 54 
Miss. 526, 

N, .J—Beck v. Beck, 43 N. J. Eq. 
39, 10 A 155; Van Winkle vy. Arm- 
strong, 41 N. J. Eq. 402, 5 A 449. 

N. Y.—Braman v. Wilkinson, 3 
Barb. 151; Weed v. Smull, 3 Sandf. 
Ch. 273. 

Tenn.—Montgomery vy. Olwell, 1 
Tenn. Ch. 169. 

15. Wilcox v. Allen, 36 Mich. 160; 
Paxton v. Stackhouse, 4 Kulp (Pa.) 
403; Eason v. Lyons, 114 Va. 390, 
396, 76 SE 957. 

[a] Rule applied.—(1) Where the 
matter of the cross bill constitutes a 
defense and at the same time en- 
titles defendant to relief beyond the 
dismissal of the bill; and such relief 
cannot be had by answer, a cross 
bill is proper. Paxton vy. Stackhouse, 
4 Kulp (Pa.) 403.--(2) A cross bill 
may be permitted to insure relief to 
defendant, where he would be de- 
prived thereof if plaintiff should dis- 
miss his bill or the court should 
dismiss it upon the hearing. Wilcox 
vy. Allen, 36 Mich. 160. 

16. Hackley v. Mack, 60 Mich. 591, 
27 NW 871; Brooks v. Martin, 62 
207: New York, etc., Water 
Co. v. North Arlington, Qa Crey 
See: ae Wy Gy 

right.—A 


Contingent cross 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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bill to which it is ancillary and dependent.17 When 
a cross bill has been filed by one defendant bringing 
the entire subject of litigation before the court, a 
second cross bill by another defendant is unneces- 
sary and should be dismissed.18 A cross bill by one 
in whose favor a decree is made in the original snit 
may be dismissed as useless.19 There is no neces- 
sity for a cross bill where the cross complainant 
is a mere nominal party to the original bill, against 
whom no relief is prayed, and who would obtain 
all he was ‘in equity entitled to, if a decree grant- 
ing the prayer of the original bill is rendered.?° 
[§ 603] B. Time for Filing. The question as to 
the proper time for filing a cross bill has given rise 
to a number of more or less varying and conflicting 
rules and decisions. Thus under the practice of 
taking testimony secretly and keeping it from thé 
inspection of the parties until publication, it is gen- 
erally held that a cross bill may be filed up to the 
time publication passes in the, original suit,?+ but 
not thereafter where the taking of proof is in- 
volved.?2 If necessary, however, publication will 
be postponed to admit a cross bill, or a eross bill 
may be admitted if defendant assents to go to a 
hearing upon the depositions and proofs already 


published.?* As stated in a number of eases the rule 
bill cannot be maintained which may, , bill 
on a contingency, arise in ‘the fu- 
ture. Brooks v. Martin, 62 Miss. 217. 
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is founded must be stated in 
the answer to the original suit, as 
well as in the cross bill, it can sel- 
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is that a eross bill should properly be filed, if against 
plaintiff, at the time the answer is put in to the orig- 
inal and before issue joined,?* and it has been 
said that in any event it should be filed before clos- 
ing the testimony.*> But the rule requiring filing 
with the answer does not apply to a eross bill 
against a codefendant because, until the answers are 
in, neither defendant kuows what the other may 
set up.2° When not filed at the regular and proper 
time, the time when a cross bill may be filed is a 
matter largely in the discretion of the court,2? and 
unless it appears affirmatively that the party against 
whom the cross bill was filed was prejudiced by its 
being filed at the time it was, the discretion of the 
court will not be disturbed.2® The court may per- 
mit a cross bill to be filed at any time before the 
hearing,’® when, this is necessary to the complete 
determination of the matters already in litigation ;*° 
at the hearing,** but upon condition that the hear- 
ing on the original bill is not delayed thereby;*? 
after the hearing,®* if justice requires it,?4 although 
ordinarily this will not then be permitted;*° after 
an interlocutory decree,** although leave to do so 
should be granted with great hesitation and ecau- 
tion ;** and even after a final decree, under excep- 
tional ‘circumstances and where there are special 


28. Indiana Mfg. Co. v. Nichols, 
etc,’ Co., 190 Fed. 579; Venner v. 
Denver Union Water Co., 40 Colo. 


17. See infra § 611. 

18. Gilman v. New Orleans, etc., 
R. Co., 72° Ala... 566. ; 

19. Minnesota Co. vy. St. Paul Co., 
6 Wall. (U. S.) 742, 18 L ed. 856. 

20. Dunbar v. American Tel., etc., 
Co., 224 Ill. 9, 79 NE 423, 115 AmSR 
132, 8 AnnCas 57. 

21. Josey v. Rogers, 13 Ga. 478; 
Cartwright vy. Clark, 4 Metc. (Mass.) 
104; White v. Buloid, 2 Paige (N. Y.) 
164; Sterry v. Arden, 1 Johns. Ch. 
(N. Y.) 62; Wilford v. Beasely, 3 
Atk, 501, 26 Reprint 1088; Ridley v. 
Obee, 3 Priee 26, 146 Reprint 180; 
Cook v. Broomhead, 16 Ves. Jr. 133, 
33 Reprint 934; Dalton v. Carr, 16 
Ves. Jr. 93, 33 Reprint 919. 

22. Roberts v. Peavey, 29 N. H. 
392; Field v. Schieffelin, 7 Johns. Ch. 
(N. Y.) 250; Gouverneur v. Klmen- 
dorf, 4 Johns. Ch. (N. Y.) 357. _ 

{a] “The object of the rule is to 
prevent the danger of perjury. It is 
founded in sound policy, and In a 
just sense and deep knowledge of the 
seductions of interest, and the force 
and influence of the passions..., 
For whatever purpose the cross bill 
may be used, if it comes in after 
publication, the plaintiff in it cannot 
take proof to any point to which he 
has already examined, for this would 
contravene the principles of the 
Court.” Field v. Schieffelth, 7 Jofins. 
Ch, (N. Y¥.) 250, 252. 

23. U. S.—Neal v. Foster, 34 Fed. 
496, 13 Sawy. 236. 

N. H.—Roberts v. Peavey, 29 N. H. 
392. 

N. Y.—Gouverneur v. Elmendorf, 4 
Johns. Ch. 357. 

Va.—McConnico v. Moseley, 4 Calk 
(8 Va.) 360. ; 

Eng.—Creswick v. Creswick, 1 Atk. 
291, 26 Reprint 186; Ramkissenseat v. 
Barker, 1 Atk. 51, 26 Reprint 34; Ay- 
Jet v. Easy, 2 Ves. 336, 28 Reprint 
216. 

24. Under-Feed Stoker Co. V. 
American Stoker Co., 169 Fed. 891; 
Pullman Palace-Car Co. v. Central 
Transp. Co., 49 Fed. 261» Beauchamp 
v. Putnam, 34 Ill. 378; Wiley v. Plat- 
ter, 17 Ill. 538; Stevens v. Stevens, 24 
N. J. Eq. 77 [app dism 24 N. J. Eq. 
574]; Vanderveer v. Holcomb, 21 N. 
J. Eq. 105; Braman y. Wilkinson, 3 
AAT ON Ye Lous se Leip EVs <p e 
Kay, 10 Paige (N. Y.) 319. 

{a] Reason for rule.—As the mat- 
ters of defense upon which a cross 


dom be necessary to delay the filing 
of the cross bill till after the original 
bill is in issue. Irving v. DeKay, 
10 Paige (N. Y.) 319. 

{b] Exceptions to rule—(1) A 
cross bill may be filed after answer 
filed, where plaintiff is seeking to dis- 
continue, and the object of the cross 
bill is to enable defendant to take 
an aggressive attitude and settle 
finally the rights in litigation, Pull- 
man’s Palace-Car Co, vy. “Were | 


Transp. Co.,/49 Fed. 261. (2) Where 
an attorney-general is made a party 
defendant as the representative of 
the state, the reason of the rule fails 
and has no application, for the rea- 
son that he may be profoundly ig- 
norant of the facts which constitute 
a defense to the state or his protec- 
tion against the adjudication which 
is sought against or affecting its 
interest. Stevens v. Stevens, 24 N. 
J. Eq. 77 [app dism 24 N. J. Eq. 574]. 
(3) Where the object of an action 
is to settle the rights of legatees, and 
devisees, the rule requiring a cross 
bill to be filed at the same time with 
the answer will not be applied with 
the same strictness as in cases in- 
volving the violatiébn or withholding 
of rights. Stevens v. Stevens, 24 N. 
J. Eq. 77 [app dism 24 N. J. Eq. 574]. 
(4) Where a defendauat is ignorant 
of his right to file a cross bill, until 
this fact is shown by depositions of 
plaintiff's witnesses and ignorance 
of the facts entitling him to file a 
eross bill is the result of plaintiff's 
fraud, he may nevertheless file it if he 
does so without unnecessary delay. 
Berryman v. Graham, 21 N. J. E. 370. 
25. Vanderveer v. Holcomb, 21 N. 
J. Eq. 105. ! 
[a] The rule is not applicable in 
cases where no testimony is taken. 
Vanderveer v. Holcomb, 21 N. J. Ea. 


105. 

26. Huber v. Diebold, 25 N. J. Ha. 
170; Vanderveer v. Holcomb, 21 N. J. 
Eq. 105. 

27. Under-Feed Stoker Co. v 


American Stoker Co., 169 Fed. 891; 
Huff v. Bidwell, 151 Fed. 568, 81 CCA 
43 [app dism 214 U. S. 528, 29 SCt 
694,53 L. ed. 1069]; Venner v. Den- 
ver Union- Water Co., 40 Colo. 212, 90 
P 623, 122 AmSR 1036 [writ of er- 
ror dism 219 U. S, 588, 31 SCt 472, 
55 lL. ed. 346]; Bowman y. Cleveland | 
Bide., ete, sAssoe, (Tenn. Ch, A.) 


59 SW 669, 


212, 90 P 623, 122 AmSR 1036 [writ 
of error dism 219 U. S. 583, 31 SCt 
472, 55 L, ed. 346]. 

29. Huff v. Bidwell, 151 Fed. 563, 
81 CCA 43 [app dism 214 U. S. 528, 
29 SCt 694, 53 L. ed, 1069]; Herrin 
v. Abbe, 55 Fla. 769, 46 S 183, 18 
LRANS 907; Finlayson y. Lipscomb, 
16 Fla. 751. See also Davis v. Ameri- 
can, etce., Christian Union, 100 Ill. 
313 (the filing of a cross bill is a 
maiter of right, and it may be filed 
at any time before the hearing, so 
that it does not delay the hearing on 
the original bill). 

30. Huff v. Bidwell, 151 Fed. 563, 
81 CCA 43 [app dism 214 U. S. 528, 
29. SCt 694; 53. L. ed. 1069]. 

31. Morgan’s Louisiana, ete, R., 
etes -Comye LexasnCents Ru Comrsy 
Un So 174 11, SCt, 61s 343 Lvedh 625% 
Wiley v. Platter, 17 Ill. 538. 

{a] Stay of trial refused.—Where 
an application to file a cross bill is 
not made until the trial term, the 
court, while granting the application, 
may refuse to stay the trial of the 
original cause, and should do so 
where the matters set up constitute 
no defense to the relief which may 
be granted. Clark y. Carlton, 4 Lea 
(Tenn.) 452. And see infra § 606. 

32. Drew v. Drew, 271 Ill. 239, 
111 NE 134; Davis v. American, etc., 
Christian Union, 100 Ili. 313; Wiley 
v. Platter, 17-Ill. 538: Clark y: Carl- 
ton, 4 Lea (Tenn.) 452; Brown vy. 
Bell, 4 Hayw. (Tenn.) 287. 

33. Cartwright v. Clark, 4 Metce. 
(Mass.) 104. 

34 Cartwright v. Clark, 4 Mete. 
(Mass.) 104; Roberts v. Peavey, 29 
N. H. 392. 


35. U. S.=-Bronson y. LaCrosse, 
ete), R./Co., 42. Black 1528) 1:7 (Ti. Jed. 
359; Huff v. Bidwell, 151 Fed. 563, 


81 CCA 43 [app dism 214 U. S. 528, 
29 SCt 694, 53 L. ed. 1069]. 
OL i hiatal aa v. Clark, 4 Mete. 
4, 
Mich.—Cartwright v. Johnston, -110 
Mich. 312, 68 NW 144. 
eee H.—Roberts v. Peavey, 29 N. H. 
W.yo.—Metcalf v. Hart, 3 Wyo, 513, 
re, S008 ed PTO A 
36. International Tooth-Crown Co. 
vy. Carmichael, 44 Fed. 350; Brush 
Hlectric Co. v. Brush-Swan Electric 
Light Co., 43 Fed. 701; Burford v. 
Kersey, 48 Miss. 642: 
37. Burford v. Kersey, 48 Miss. 642. 
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reasons for so doing,®8 but not as a general rule.?9 
The court may always deny leave to file a cross bill 
for unreasonable delay.4° One who has been im- 
pleaded in a suit and whose interest is admitted by 
the pleadings cannot be deprived of the right to 
file a cross bill therein at any time it may become 
necessary to protect his interest.44 A eross bill can- 
not be filed after all the issues raised by it have 
been settled and a decree ordered, only to obtain 
a rehearing of the same questions.*? 

Before answering original bill. Defendant may 
not file a cross bill before he answers the original, 
it is usually held,** although there is authority to 
the contrary.44 A cross bill, which is stricken be- 
cause no process issued thereon against the original 
plaintiff until after a decree pro confesso upon the 
original bill, may, on the setting aside of such de- 
cree, be reinstated and amended.*® 

[§ 604] C. Leave to File. It has been a com- 
mon practice, especially in the federal courts, to 
obtain leave to file a cross bill,t® and it has even 
been said that a cross bill cannot properly be filed 
without leave;** but the general rule is that leave 
is not necessary where a cross bill is filed at the 
proper time, by one who is entitled to do so.*® 
Where, however, it is sought to file a cross bill out 


38. Gould v. Stanton, 17 Conn. 
377; Ruprecht v, Muhlke, 225 II11. 188, 
80 NE 106; Chicago Artesian Well Co. 
v. Connecticut Mut. L. Ins. Co., 57 
Ill. 424; Richards v. Shaw, 77 N. J. 


etc., 


200 Fed. 316; 


EQUITY . 


46. Morgan’s Louisiana, 


v. American Stoker Co., 169 Fed. 891; 


ae YVR ie 
“ ce 
sa 
‘ 
. 


[§§ 603-606 


of the usual and proper time, leave is necessary,*® 
and the granting of such leave is then a matter of 
discretion. for the court,°° which may impose 
terms.>+ Leave to file presupposes that the matter 
of the cross bill will be such as is proper therefor, 
and the court’s leave to file may be withdrawn if 
the eross bill contains improper matter.®? 

If a stranger to the suit desires to file a cross bill 
he must obtain leave.5? 

[§ 605] D. Where Filed. In this country cross 
bills should be filed in the court where the original 
bill is pending.6+ In England they have been al- 
lowed to be filed in other courts.®° If the venue of 
the suit is changed after the filing of the bill, a 
eross bill may be filed and process issued thereon 
in the court to which the suit has been removed.°® 

[§ 606] E. Filing by Direction of Court. The 
accomplishment by cross bill of the object of ob- 
taining a complete determination of the entire sub- 
ject matter and the adjustment of all rights *” is not 
left entirely to the volition of the parties; but when 
it appears that the suit as framed is insufficient to 
bring before the court the rights of all the parties 
and the matters necessary to a just and fuli deter- 
mination of the cause, the court may direct a proper 
cross bill to be filed.®* 


etc.,, R.,]v. Ruprecht, 121 Ill. A. 5; Williams 
Co. v. Texas Cent. R. Co., 137|v. Sax, (Tenn. Ch. A.) 43 SW 868. 

U. S. 171, 11% SCt 61, 34 L. ed. 625; | And see supra § 603. 
Christmas Gold Min. Co. v. Milliken, 51. Moore Printing Typewriter 
Under-Feed Stoker Co.| Co. v. National Sav, ete., Co., 218 


Kq. 399, 77 A 618; Kirtland v. Mis- 
sissippi, ete.,’R. Ca., 4 Lea (Tenn.) 
414, 

39. Rogers v. Riessner, 31 Fed. 
peat Findlayson v. Lipscomb, 16 Fla. 
75 


20. Huff v. Bidwell, 151 Fed. 563, 
81 CCA 43 [app dism 214 U. S. 528, 
29 SCt 694, 53 L. ed. 1069]; Howison 
v. Ruprecht, 121 Ill. A. 5; Brown .v. 
Bell, 4 Hayw. (Tenn.) 287; Williams 
ve Sax, (Tenn. Ch,. A.) 43 ‘SW. 868; 
Baker v. Rathbone Oil Tract Co., 7? 


W. Va.. 454. 
41... Ulman vy. ilaeger, .155 Hed. 
1011. 2 
42. Nix v. Thackaberry, 240 Ill. 


352, 88 NE 811; Roby v. Calumet, etc., 
Canal, etc., Co., 165 Ill. 277, 46 NE 
214; Equitable Trust Co. v. Jennings, 
189 Ill. A. 359; Fread v. Fread, 61 
Til. A. 586 [aff 165 Ill. 228, 46 NE 
Smith v. Johnson, 2 Heisk. 


43, "U. S.—Allen vy. Allen, 30 F. 
Cas. No. 18,223, Hempst. 58. 


Ala.— Lehman v. Dozier, 78 Ala. 
230% 

Fla.—Ballard v. Kennedy, 34 Fla 
4330016 1S) '327. 

Tll.— Blair v. Reading, 99 Ill. 600; 


Davis v. Hall, 92 Ill. 85; Downer v. 
Warren, 200 Ill. A. 451. 

N. J.—Randolph v. Robinson, 2 
INGA, Dare 0: 

N. Y.—Lewis v. Lewis, 3 Johns. 


Ch. 579. But see White v. Buloid, 
2 Paige 164 (dictum to con- 
trary). 


{a] Striking from files.—A cross 
bill filed before answer to the orig- 
inal bill is made, is improper, and 
may, on motion, be stricken from 
the files. Ballard v. Kennedy, 34 Fla. 
483, 16 S 327. 

{[b] Waiver.— Where defendant 
files a cross bill before answering, 
and plaintiff answers the cross bill 
without attempting to require an 
answer to the original bill, or to re- 
store the original bill which had 
been lost, the irregularity is deemed 
to have been waived. Davis v. Hall, 
92 A TNre8ib- 

44. Morrow v. Morrow, 2 Tenn. 
Ch. 549; Cobb v. Baxter, 1 Tenn. Cn. 


405. 
45. Bosworth y. Sandlin, 46 Fla. 
532, 35 S 66. 


International Tooth-Crown COls We 
Carmichael, 44 Fed. 350; Brush Elec- 


Trichy Co; 1. brush= Swan Electric 
Light Co., 43 Fed. 701; Mercantile 
Trust Co. v. Missouri, etc., R. Co., 41 
Fed. 8. 

47. Indiana Mfg. Co. v. Nichols, 
CLC. eeOO., bo 100 u, Wed. seoo: See also 
Brooks v. Moody, 25 Ark. 452 (a 


supplemental answer and ‘cross bill 
cannot be filed without leave, but 
the court does not possess discre- 
tionary power to deny defendant the 
right to avail himself of a meritor- 
dous defense). 

48. Christmas Gold Min. Co. v. 
Milliken, 200 Fed. 316; Neal v. Fos- 
ter, 34 Fed. 496, 13 Sawy. 236; First 
Nat. Bank v. Salem Capital Flour 
Co., 31 Fed. 580, 12 Sawy. 485, 496; 
Venner v. Denver Union Water Co., 
40 Colo. 212, 90 P-623,°122 AmSR 
1086 [writ of error dism 219 U. S. 
583, 81 SCt 472, 55 L. ed. 346]; Drew 
Vi Drews Za. 239) dT INE: 
Nix v. Thackaberry, 240 Ill. 352, 88 
NE 811; Quick v. Lemon, 105 Ill. 
578; Davis v. American, ete., Chris- 
tian Union, 100 Ill. 313; Beauchamp v. 
Putnam, 34 Ill. 378; Poiset v. Town- 
send, 166 Ill. A. 384; Inter State 
Bldg., ete., Assoc. v. Ayers, 71 Ill. 
A. 529 faff 177 Ill. 9, 62’) NE) 342]; 
New York, etc., Water Co. v. North 
Arline ton, (CN: (J es@bi 7s Aca ie 

49. U. S—Indiana Southern R. 
Co. v. Liverpool, etc., Ins. Co., 109 
UW. 5S. 168 82 St 108.27 .b. weds 8955 
Rogers v. Riessner, 31 Fed. 591. 

a epee: eas v. Ruprecht, 121 I1l. 
gees ee ee v. Kersey, 48 Miss. 


ac H.—Roberts v. Peavey, 29 N. H. 

N. Y.—Field v. Schieffelin, 7 Johns. 
Ch. 250: 

Tenn.—Kirtland v. 
€tc., UR. Co., ~4alieqe 4a 4- 
Bell, 4 Hayw. 287; Montgomery v. 
Olwell, 1 Tenn. Ch. 169. 

W. Va.—Baker vy. Rathbone Oil 
Tract Co.,,7 W. Va. 454. 

50. Indiana S. R. Co. v. Liverpool, 
ete?) Ins. .Co.,, 109 UiaS 68, 27g ed. 
895; Huff v. Bidwell, 151 Fed. 563, 
81. CCA 43 [app dism 214 U. S. 528, 
29 SCt 694, 53 L. ed. 1069]; Howison 


Mississippi, 
Brown v. 


UW. (S2'4225"° 31 SCt+ 642 54 L. ed. 1093 
[aff 31 App. GD Cy e452 ts 

_ 52. Dickerman v. Northern Trust 
Co., 80 Fed. 450, 25 CCA 549 [aff 
Northern Trust Co. v. ' Columbia 
Straw-Paper Co., 75 Fed. 936, and aff 
ie] U._S..181, °20- SCt 315044) sede 

53. Bronson v. La Crosse, ete., R. 
Co.,.2 Wall. (U:°S.) (288, 17 L. ‘ed. 
725; Dickerman v. Northern Trust 
Co., 80 Fed. 450, 25 CCA 549 [aff 176 
U. S. 181, 20 SCt 311, 44 L. ed. 423]; 
Putnam v. New Albany, 20 F. Cas. 
No. 11,481, 4 Biss. 365; Douglass v. 
Blake, 189 Ala, 24, 66 S 617; Ex p. 
Gray, 157 Ala. 358, 368, 47 S 286, 
1381 AmSR 62; Fleming v. Weagley, 
382 Ill. A. 188. But see Osborne v. 
Barge, 30 Fed. 805 (where in a suit 
to foreclose a chattel mortgage, an 
‘assignee of the mortgagor for the 
benefit of his creditors files a cross 
bill averring fraud on creditors, the 
court may entertain it, although 
filed without leave). 

[a]. "Where a stockholder seeks 
to defend for a corporation and file 
a cross bill on its behalf leave is 
held necessary. Bronson v. La Crosse, 
etc., RR. Co. 2 Wall. (U. S.) 283, 1% 
L. ed. 725. 

54. Neal v. Foster, 34 Fed. 496, 13 
Sawy. 236; Ward v. Sebring, 29 F. 
Cas. No. 17,160, 4- Wash. 472; Bow- 
man v. Long, 97 Ga. 178; Tansey Vv. 
He thee 142 Mass. 220, 8 NE 


arker v. Leigh, 6 Madd. 
ie 56 ee 1036. See also Neal 
Yng Poster, 34 Fed. 496, 13 Sawy. 


56. Davis v. American, 
Christian Union, 100 Ill. 318. 

57. See supra § 597. 

58. Ind.—Mason v. Burk, 120 Ind. 
404, 22 NE 119;.Sims vy. Burk, 109 
Ind. 214, 9 NE 902. 

Mass.—Holbrook vy. Schofield, 211 
Mass. 234, 98 NE 97. 

Nag Rovers v. Peavey, 29 N. 

N. J.—Stevens v. Stevens, 24 N. J. 
re 77, 574 [app dism 24 N. J. Eq. 

N. Y.—Field v. Schieffelin, 7 Johns. 
Ch. 250. 

Tenn.—Hall v. Calvert, (Ch. A.) 46. 
SW 1120. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 607-609] 


[§ 607] F. Parties to Cross Bills—1. Plaintiffs, 
A cross bill may be filed by all or any of defend- 
ants, against all or any of plaintiffs, or by a part 
of defendants against plaintiffs, or a part of them, 
and also against his codefendants, or a part of 
them, as the nature of the case may require.®® A 
necessary party to the original suit, who has an 
equity arising out of the claim therein attempted 
to be enforced, has a right to file a cross bill to en- 
force it.°° A defendant who is only brought into the 
suit by a cross bill may also file a cross bill when 
necessary or proper for the purpose of doing com- 
plete justice and terminating the litigation. Par- 
ties sued as representing a class of numerous per- 
sons ®? may present a cross bill on behalf of the 
class.°* One not properly a defendant, but who 
might on motion become a plaintiff, cannot file a cross 
bill praying the same relief as the original bill.® 

One not a party to the suit may not, as a general 
rule, file a cross bill,®* until he has been made a 
party by some recognized method of equity pro- 
cedure.°° A purchaser from a party pendente lite 
may file a cross bill to protect his rights.%? f 

[§ 608] 2. Defendants. A cross bill requires 
the same parties defendant as would an original bill 
for the same purpose.®® If relief against plaintiff 
is the object of the cross bill, he is, of course, a 
necessary party;°® and if one defendant files a 


Wis.—Armstrong v. Pratt, 2 Wis. | Fed. 504. 
299. [a] 
[a] Where defendant set up a 


EQUITY 


Interveners.—(1) In a proper 
case, persons not parties to the suit 


[21.C.5.] 505 


cross bill against a codefendant, it is necessary to 
make plaintiff also a party defendant to the cross 
bill.7° All codefendants who are to be bound by 
the litigation on the cross bill should be made par- 
ties defendant thereto, since defendant to an origi- 
nal bill cannot be affected by the result of litiga- 
tion between two or more of his codefendants on 
a cross bill to which he is not a party.7!_ An answer 
in the nature of a cross bill praying affirmative re- 
hef, which affects codefendants, must make such 
codefendants parties thereto.’? 

[§ 609] 3. New Parties. There is a conflict of 
authority as to whether new parties may be brought 
into the suit by cross bill.7* According to some au- 
thorities this cannot be done.™* If plaintiff desires 
to make new parties, he amends his bill and in that 
way introduces them. If defendant requires the 
presence of parties other than those named in the 
original bill, he complains of a nonjoinder, and 
plaintiff is then forced to amend or the bill 
may be dismissed.7° But according to the weight 
of authority new parties may be brought in by a 
cross bill which seeks affirmative relief, and shows 
that the persons added are necessary parties for 
that purpose, that is, that they have an interest in 
or material connection with the subject matter in 
the suit between the parties to the original bill.7¢ 
It is well settled that where a cross bill is filed as 

; 72. Grobe v. Roup, 46 W. Va. 488, 


33 SE 261. 
73. Sears v. Scranton Trust Co., 


discharge in bankruptcy as a de- 
fense which plaintiff claimed to be 
fraudulent, defendant was required 
to file a cross bill bringing forward 
the defense, in order that plaintiff 
| might by answer thereto more effec- 
tually meet it. Scott v. Grant, 10 
Paige (N. Y.) 485. 

59. Gilman vy. New Orleans, etc., 
R. Co., 72 Ala. 566; Ballance v. Un- 
derhill, 4 Ill. 453; Mitford Pl. p 75; 
2d Smith Ch. Pr. p 459. “ 

60. Higgins v. Curtiss, 82 Ill. 28. 

61. Blair v. Illinois Steel Co., 159 
Zll. 350, 42 NE 895, 31 LRA 269. 

62. See supra § 293. 

63. Carlton v. Southern Mut. Ins. 
BU Orem te Guts. 3.1L. 

64. Craig v. Doherty, 61 Mass. 96. 

65. U. S.—Washington Bank v. 
Arkansas, .20 How. 530, 15. L. ed. 
993; Lovell v. Latham, 211 Fed. 374 
fmod on other grounds 219 Fed. 
721]; U. S. Gypsum Co. v. Hoxie, 
i172 Fed. 504; Gregory v. Pike, 67 
Fed. 837, 15 CCA 33 [app dism 160 

‘OU. S. 648, 16 SCt 431, 40 L. ed. 566, 
163 U. S. 688 mem, 16 SCt 1202 mem, 
.41 L. ed. 311 mem]; Putnam v. New 
Albany, 20 F. Cas. No. 11,481, 4 Biss. 
365 [rev on other grounds 11 Wal.:. 
96, 20 L. ed. 155, and aff 16 Wall. 
‘390, 21 L. ed. 361].. But see Farm- 
cere’ L. & T. Co. v. San Diego, St. 
Car Co., 40 Fed. 105 (in a foreclos- 
jure proceeding claims adverse both 
ito plaintiff and defendant cannot be 
set up in a cross bill filed by an in- 


i tervener). 

Ala.—Renfro v. Goetter, 78 Ala. 
: 311. 

Ky.—Marks v. Aubry, 2 A. K. 
/Marsh. 205. 


Miss.—Payne v. Cowan, Sm. & M. 
‘Ch. 26. 

N. J.—Mutual L. Ins. Co. v. Coke- 
{}fair, 41 N. J. Eq. 142, 3 A 686. 

But see Hall v. Davis, 44 Ill. 494 
‘(where upon a decree being set aside, 
«one not a party to the suit was al- 
llowed to come in and file a cross 
| bill). 
[a] Effect of answering.—If plain- 
{tiffs answer a cross bill filed by a 
sstranger they cannot by motion have 


iit taken from the files. Payne v. 
(Cowan, Sm. & M. Ch. (Miss.) 26. 
| 66. Lovell v. Latham, 211 Fed. 


3374 [mod on other grounds 219 Fed. 
721); U. S. Gypsum Co. v. Hoxie, 172 


may be permitted to intervene and 
file cross bills. U. S. v. Reese, 166 
Fed. 3847; Brinkerhoff v. Holland 
Trust Co., 159 Fed. 191. (2) Inter- 
woes generally see supra §§ 337— 

67. Whitbeck v. Edgar, 2 Barb. 
@harGN. Yo L0G: 

68. U. S.—Washington, etc., R: 
Co. v. Washington, 10 Wall. 299, 19 
L. ed. 894. 

Tll.—-MecGillis v. Hogan, 85 Ill. A. 
194 fiat 190 1. 1716). 

Ind.—Fletcher v. Holmes, 25 Ind. 
458. 


Ky.—Madeiras v. Catlett, 7 T. B. 
Mon. 475. 

Miss.—Bibb v. Wilson, 31 Miss. 
624. 


W. Va.—Turner v. Stewart, 51 W. 
Va. 493, 41 SE 924; Grobe v. Roup, 
46 W. Va. 488, 33 SE 261; Martin v. 
Kester, 46 W. Va. 438, 33 SE 438. 

69. Weaver v. Alter, 29 F. Cas. 
No. 17,308, 3 Woods 152. 

70. Weaver v. Alter, 29 F. Cas. 
No. 17,308, 3 Woods 152; Hergel v. 
Laitenberger, 2 Tenn. Ch. 251. See 
also West Virginia Oil, etc., Land 
Co. v. Vinal, 14 W. Va. 637 (it is gen- 
erally proper, when a cross bill is 
filed against codefendants, to make 
plaintiff in the original suit defend- 
ant in the cross bill). ; 

[a] Reason for rule-—Sometimes 
a cross bill is brought against code- 


fendants in a pending suit, where 
they have opposite claims, which 
the court cannot determine in the 


pending suit upon the bill filed, and 


the determination of such clashing | 


interests is still necessary to a com- 
plete decree upon the subject matter 
of the suit. But in such case the origi- 
nal plaintiff must be named defend- 
ant, together with the defendants in 
the first cause, the reason being 
that the equity between codefendants 
grows out of the equity between 
plaintiff and some one or more of 
defendants, and cannot be_ deter- 
mined without having all parties be- 
fore the court. Weaver v. Alter, 29 
F. Cas. No. 17,308, 3 Woods 152; 
Hergel vy. Laitenberger, 2 Tenn. Ch. 


251. 

71.. Cleveland v. Chambliss, 64 
Ga. 352; Miller. v. McGalligan, 1 
Greene (lowa) 527; Carr v. Bob, 7 


Dana (Ky.) 417. 


—. 


228 Pa. 126, 77 A 423, 20 AnnCas 1145. 

74. Shields v. Barrow, 
GU-4S.), 1805.15 sis ed. 153s WS av. 
223 Fed. 316, 138 CCA 578; 
Patton v. Marshall, 173 Fed. 350, 97 
CCA 610, 26 LRANS 127; Central 
Trust, Co.) v.; Cincinnati, “ete. RCo. 
169 Fed. 466; Newton v. Gage, 155 
Fed. 598; Bunel v. O’Day, 125 Fed. 
303; Thruston v. Big Stone Gap Impr. 
Co., 86 Fed. 484; Wright v. Frank, 
61 Miss. 32; Bishop v. Miller, 48 
Miss. 364; Ladner v. Ogden, 31 Miss. 
332; Perea v. Harrison, 7 N. M. 666, 
41 P 529; Oswald v. Givens, 9 S. C. 
Eq. 326. 

[a] In Massachusetts it is said: 
‘Tt is not a proper function of a 
cross bill to bring in new parties not 
essential to the case set out in the 
bill.” Forbes v. Thorpe, 209 Mass. 
570, 584, 95 NE 955. 

[b] In Virginia (1) the broad 
rule against the bringing in of new 
parties has been expressly approved, 
after a full discussion of the subject. 
Derbyshire v. Jones, 94 Va. 140, 26 
SE 416. (2)' But in a later case it 
is said “nor can it add new -parties, 
except, perhaps, where it is made to 
appear by evidence arising from the 
pleadings and proofs between the 
plaintiffs and defendants that the 
presence of another party is neces- 
sary in order that the defense to the 
plaintiffs’ demand may be complete, 
or a controversy between the defend- 
ants may be properly adjudicated.” 
Crockett v. Woods, 97 Va. 391, 392, 34 
SE 96. 

75. Shields v. Barrow, 17 How. 
CU2S5) als OLD eieteds eb Scene 
Woods, 223 Fed. 316, 1388 CCA 578; 
Thruston v. Big Stone Gap Impr. Co., 
86 Fed. 484. See also supra §§ 325, 
330. 

76. U. S.—Ulman v. Iaeger, 155 
Fed. 1011; Brandon Mfg. Co. v. Prime, 
4 F. Cas. No. 1,810, 3 Bann. & A. 191, 
14 Blatchf. 371. 

Ala.—Paulling v. Creagh, 63 Ala. 
398; Coster v. Georgia Bank, 24 Ala. 
387 
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Colo.—Allen v. Tritch, 5 Colo. 222. 
Fla.—Indian River Mfg. Co. Vv. 
Wooten, 48 Fla. 271, 37 S 731; Price 
v. Stratton, 45 Fla. 535, 33 S 644. 
Ga.—McMillan v. Toombs, 74 


BO 


535. 
Tll.—Hutson v. Wood, 263 Ill. 376, 


Ga. 
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a mere defense to the original bill, persons not par- | 
ties to the original bill cannot be made parties to 
A cross bill in the nature of an 
original bill may be filed to assert a joint demand 
against a surviving plaintiff in the original bill and 
the personal representative of a deceased plaintiff."* 
Where one who files a cross bill is found to have 
no standing in court, other parties who attempt to 
come in under the cross bill must abide by the result 
declared against lim who filed it.79 
As a general rule, but 
subject to exceptions, process must be issued and 
served upon defendants to a cross bill. go 

[§ 611] H. Jurisdiction of Cross Bills. A cross 
bill, being merely ancillary to the original suit, may 
be ‘maintained although the court would not have 
had jurisdiction of the cross bill as an original 
If the court has jurisdiction of the case 
made by the original bill, it has jurisdiction of all 
germane ancillary proceedings,®? and it hag béen 
stated broadly that where the e¢ross bill pertains 
solely to matters growing out of the original bill, 
defendant is not obliged to show any ground of 
equity to support the jurisdiction of the court.** 


the eross bill.?? 


[§ 610] G. Process. 


action.81 


105 NE 348, AnnCasi915C 587; Scott 
v. Millikin, 60 Ill. 108; Hurd v. Case, 
32 Ill. 45, 88 AmD 249; Jones v. 
Smith, 14 Ill. 229. 

Meester teat v. Holmes, 25 Ind. 

Ky.—Sharp v. Pike, 5 B. Mon. 155; 
Slaughter v. Huling, 4 Dana 424; 
Wickliffe v. Lee, 4 Dana 30; Wick- 
liffe v. Clay, 1 Dana 585; Curd v. 
Lewis, 1 Dana 351; Madeiras v. Cat- 
lett, 7 T. B. Mon. 47 

Mich.—-Griffin v. Gritin, 112 Mich. 
87, 70 NW 423. 

N. J.—Haberman v. Kaufer, 60 N. 
J. Eq. 271, 47 A 48; Greer v. Stone, 
54 N. J. Ea. 387, 34 vn 1099, 55 AmSR 
577. But see ‘Richman vy. Donnell, 
53 N. J. Eq. 32, 30 A 533 (new matter 
by way of defense. which requires 
the introduction of new parties, can- 
not be set up by way of a cross bill). 

Pa.—Sears v. Scranton Trust Co., 
228 Pa. 126, 77 A 423, 20 AnnCas 
1145; Kerin v. Mercantile Trust Co., 
226 Pa. 557, 75 A 843. 

Tenn.—Hildebrand v. Beasley, 7 
Heisk. 121; Stockard v. Pinkard, 6 
Humphr. 119; Macey v. Childress, 2 
Tenn. Ch. 438; Cobb v. Baxter, 1 
Tenn. Ch. 405 note. 

Vt.—Blodgett v. Hobart, 18 Vt. 414. 

W. Va.—Martin v. Kester, 49 W. 
Va. 647, 39 SE 599; Kanawha Lodge 
v. Swann, 37 W. Va. 176, 16 SE 462 
Loverr in effect McMullen v. Egan, 
21 W. Va. 233; West Virginia Oil, 
rece Land Co. v. Vinal, 14 W. Va. 
637]. 
re la a v. Sworder, 4 Ch. D. 

[a] In Tennessee (1) an answer, 
which is filed as a cross bill, under 
the statute, cannot bring in new 
parties. McDowell v. Hunt Contract- 
ing Co., 138 Tenn. 437, 181 SW 680; 
Nichol v. Nichol, 4 Baxt. 145; Mas- 
son v. Anderson, 3 Baxt. 290; Odom 
Viv Owen, ta ¢.Baxt: - 4467 rally, 
Fowlkes, 9 Heisk. 745; McGavock v. 
Morrison, 3 Tenn. Ch. 355. (2) But 
to a formal cross bill, the rule 
stated in the text applies. Pollard 
v. Wellford, 99 Tenn. 113, 42 SW 
23. And see Tennessee cases supra 
this note. 

77. Ulman v. Iaeger, 155 Fed. 
1011; Mercantile Trust Co. v. Atlan- 
tic, .ete., R.' Co., 70: Fed. 518; Me 
Comb v. Chicagg, ete., R. Co., 7 Fed. 


426, 19 Blatchf. 69. 

78. Brown v. Story, 2 Paige (N. 
Y.). 594, 

79. Stainback v. Junk Bros. Lum- 
pets etc., Co., 98 Tenn. 306, 39 SW 

80. See supra § 361. 


ae 


EQUITY 


order to aftord 


atla wae” 


the granting of 


81. Chicago, etc., R. Co. v. Chi- 
cago Third Nat. Bank, 134 U. S. 
276, 10 SCt 550, 33 L. ed. 900; Mil- 
waukee, etce., R. Oo. v. Chamberlain, 
6 Wall. (U. S.) 748, 18 L. ed. 859; 
Pp teomen v. Howe, 24 How. (U. 8.) 
450, 16 L. ed: 749; Brooks v. Laurent, 
98 Fe 647, 39 CCA 201; Salem First 
Nat. Bank’ v. Salem Capital Flour 
Mills Co., 31 Fed. 580, 12 Sawy. 485, 
496; Osborne v. Barge, 30 Fed. 805: 
Haberman vy. Kaufer, 60 N. J. Hq. 
271, 47 A 48. \ 

82. Rickey Land, etc., Co. v. Mil- 
ler, 218 U. S. 258, 31 SCt 11, 54 L. 
ed. 1032; Brooks v. Laurent, 98 Fed. 
64, 39 CCA 201; Ray v. Home, etc., 
nie etc., Co., 106 Ga. 492, 32 SE 


83. Tucker v. McCoy, 3 Colo. 284; 
Averill v. Vermont Valley R. Co., 
88 Vt. 293, 92 A 220. 

84. U. 'S.—Weathersbee v. Ameri- 
can Freehold Land Mortg. Co., 77 
ped. 523; Lautz v. Gordon, 28 Fed. 

Ala.—Ashe-Carson Co. v. Bonifay, 
147 Ala. 376, 41 S 816; Grisham v. 
Bodman, 111. Ala; 194,20 |S -514; 
Davis v. Cook, 65 Ala. 617; Winn v. 
Dillard, 60 Ala. 369; Nelson vy. Dunn, 
15 Ala. 501; Goodwin v. McGehee, 15 


Ala. 232. 

ok a Viele Sh. Ar 
lil—Thomas v. Thomas, 250 IIl. 

354, 95 NE 345, 35 LRANS -1158, 

AnnCas1912B 344; Sterl v. Sterl, 2 

Til. A. 223. 


Ky.—Hall v. Edrington, 8 B. Mon. 
47; Hume v. Long, 6 T. B. Mon. 116. 
Bune aD a cae v. Lambert, 52 Me. 

Mass.—Francis v. Hazlett, 192 
Mass. 137, 78 NE 405, 116 AmSR 230; 
Cartwright v. Clark; 4 Metc. 104. 


Miss.—Thomason v. Neeley, 50 
Miss. 310; Gilmer v. Felhour, 45 
Miss. 627. 

Nebr.—Armstrong v. Mayer, 69 
Nebr. 187, 95 NW 51. 

N. J.—Asbury Park, ete, R. Co. 


Vv... Neptune ip. is LNs OL 2 ugk roags 

Gee 790 [aff 75 N. J. Hq. 562, 74 A 
a i 

Bpacm se 2 4g v. Kent, 1 Chest. Co. 


gp cnn Beal v. Smithpeter, 6 Baxt. 


W. Va.—West Virginia Oil, ete., 
Co. v. Vinal, 14 W. Va. 637. 
Eng.—Kemp v. Mackrell, 3 Atk. 


812, 26 Reprint 1264; Powell v. Hall, 
3 De G. & Sm. 456, 64 Reprint 559; 
Burgess v. Wheate, 1 Eden 177, 28 
Reprint 652; Doble v. Potman, Hard- 
res 160, 145 ‘Reprint 431. ° 


'Tg§ 609-611 


Nature of cross bill. In the matter of jurisdic- 
tion there is a well recognized distinction between 
cross bills merely defensive and those whose pur- 
pose is more than a defense. 
merely a mode of defense against plaintiff in the 
original bill, it need not be based upon equitable 
grounds, and defendant may avail himself of any 
legal defense he may have.** 


Where a cross bill is 


The court may, in 
complete relief as between cross 


plaintiff and plaintiff in the original bill, concern- 
ing the matters set out in the original bill, consider 
and decrée upon matters alleged in the cross bill, 
if germane to the original bill, which are cognizable 
Where, however, the cross bill 1s more 
than a mode of defense, and is in the nature of an 
original bill seeking further aid from the eourt 
beyond the purpose of mere defense, it is indis- 
pensable that the relief sought should be equitable.*® 

Aider by eross bill. The filing of a cross: bill 
seeking affirmative relief, founded on matters clear- 
ly of equitable cognizance, growing out of the sub- 
ject matter of the original bill, will cure a defect 
of jurisdiction under the original bill and authorize 


relief to any party entitled there- 


85. Miller v. Uhlman, 198 Fed. 
233; Springfield Milling Co. v. Bar- 
nard, ete., Mfg. Co., 81 Fed. 261, 26 
CCA 389; Weathersbee v. American 
Freehold Land Mortg. Co., 77 Fed 
523; North British, etc., Ins. Co. v. 
Lathrop, 70 Fed. 429, 17 CCA 175; 
Alden v. Trubee, 44 Conn. 455; 
Thomas v. Thomas, 250 Ill. 354, 95 
NE 345, 35 LRANS 1158, AnnCas1912B 
344; Quick v. Lemon, 105 Ill. 578; 
French vy. Bellows Falls Sav. Inst., 
67 Ill. A. 179; Kaegebein v. Higgie, 51 
Ill. A. 588; Frankfort v. Schmid, 151 
Mich. 85, 114 NW 855; McKenzie v. 
A. P. Cook Co., 113: Mich. 452,. 71 


ages 868. And see supra §§ 126, 
Nee 
86. U. S.—Jackson v. Simmons, 98 


Fed. 768, 39 CCA 514; Lautz v. Gor- 
don, 28 Fed. 264. But see Robinson 
v. Brast, 149 Fed. 149, 79 CCA 19 
[certiorari den 205 U. S. 541, 27 SCt 
788, 51 L. ed. 921] (where by consent 
of all parties all questions raised by 
pleadings were referred to a master 
who made findings thereon involving 
legal rights). 
Ala.—Stickney v. Adler, 91 Ala. 


198, 8 S 568; Tutwiler v. Dunlap, 71 


aay 126; Winn v. Dillard, 60 Ala. 


Ark.—Hughey v. Bratton, 48 Ark. 
167, 2 SW 698; Trapnall v. Hill, 31 


ee 345; Nichol v. Dunn, 25 Ark. 
Beer ae) v. Heiderer, 5 Colo. 

D. C.—Brown vy. Boker, 20 D. C. 
«Ele: —Griffin v. Fries, 23 Fla. 173, 2 
SMe Tmomad ¥, Thomas, 250 II. 


354, 95 NE 345, 35 LRANS 1158, Ann 
Cas1912B 344; Morrison vy. Morrison, 
140 Ill. 560, 30 NE 768; Farwell v. 
Harding, 96 Ill. 32; Tobey v. Fore- 
man, 79 Ill. 489; Fuller v. Hansen, 
187 Ill. A. 417; Correll v. Freeman, 
2% Tl. A. 39. 

Me.—Lambert v. Lambert, 52 Me. 


544, 
Mass.—Martin v. Murphy, 216 
Mass. 466, 103 NE 930. 


Mich.—McGuire vy. Judge Van Bu- 
ren County Cir: Ct., 69 Mich. 593, 37 
NW 568. 
yo Miss Wright v. Frank, 61 Miss. 

Nebr.—Armstrong  v. 69 
Nebr. 187, 95 NW 51. 

N. J.—Prince v. Hart, 84 N. J. Ha. 
476, 94 A 571; Miller v. De Yoe, (Ch.) 


58 A 179. 
Keller, 33 


Va.—Rosenberger  v. 
Eng.—Hilton v. Barron, 1 Ves. Jr. 


Mayer, 


Gratt. (74 Va.) 489. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- §§ 611-612] 


to.87 Where, however, a cross bill seeks only such 
relief as can be had at law, it does not cure such 
defect ;* and, of course, where neither the original 
bill nor the cross bill presents a ease for equitable 
relief, a demurrer to the cross bill should be sus- 


_ tained.®® 


[§ 612] I. Form and Sufficiency of Cross Bills 
A cross bill must be as complete 
and perfect as an original bill,9° and must be good 
within itself, not relying upon reference to the orig- 
inal bill for any of its essential averments.%1 
in order to save unnecessary repetition, matters of 
description in the original bill may be referred to 
and adopted as a part of a bill in 


“—1. In General. 


284, 30 Reprint 345; Calverley v. Wil- 
yee 1 Ves. Jr. 210, 30 Reprint 

87. Ala.—Bell v. McLaughlin, 183 
Ala. 548, 62 S 798; Etowah Min. Co. 


v. Wills Valley Min., ete. Co., 121 
Ala. 672, 25 S 720. Contra Carroll v. 
Richardson, 87 Ala. 605, S 342; 


Continental L. Ins. Co. v. Webb, 54 
Ala. 688; Dill v. Shahan, 25 Ala. 694, 
708, 60 AmD 540 (“As the original 
bill is without equity, there seems to 
be nothing on which to found a 
cross bill. . . . It would seem to 
be a solecism in terms, to speak of a 
Fae} bill when there is no original 
ill’). 

Ark.—Hall v. Huff, 114 Ark. 206, 
169 SW 792; Crease v. Lawrence, 48 
Ark. 312, 3 SW 196; Radcliffe v. 
Scruggs, 46 Ark. 96; Conger v. Cot- 
ton, 37 Ark. 286; Sale v. McLean, 29 
my Fag 612; Cockrell v. Warner, 14 Ark. 

5. 

Ill.—Houston v. Maddux, 179 Ill. 
377, 538 NE 599. 

N. M.—La Mesa Community Ditch 
Spe hs oe arta 19 N. M. 75, 140 P 

[a] Reason for rule.—‘‘The orig- 
inal bill and cross bill are but one 
eause ...and it certainly cannot 
be at all material from what particu- 
lar source jurisdiction arose, pro- 
vided it existed in the case... . 
Both parties are as complainants, 
praying relief against each other, 
and having in view the object of 
bringing the whole controversy be- 
fore the court, to the end that it 
may finally be settled on the merits, 
by such decree as the justice and 
equity of the case may require. In 
attaining this end it must frequently 
happen that mere legal demands on 
the one side or the other, over which 
separately the court of equity would 


have no jurisdiction, have to_ be 
passed on and relief afforded. But 
this . . . is commendable, because 


it has a tendency to prevent a mul- 
tiplicity of suits, in itself sufficient 
to give a court of equity jurisdic- 
tion. . . . The court having rightful 
possession of the cause, will proceed 
to do full justice between the parties, 
for it is well said that the jurisdic- 
tion, having once rightfully attached, 
it shall be made effectual for the 
purposes of complete relief.’ Cockrell 
v. Warner, 14 Ark. 345, 356. 

88. Houston v. Maddux, 179 Ill. 
377, 53 NE 599 [rev on other grounds 
73 Ill. A. 203]; Wachter v. Blowney, 
104 Ill. 610; Metz v. McAvoy Brewing 
Co., 98 Ill. A. 584; La Mesa Commu- 
nity Ditch v. Applezoeller, 19 N. M. 
75, 140 P 1051. 

89. Scottish Union, etc., Ins. Co. 
v. Warren-Gee Lumber Co., 103 Miss. 
816, 60 S 1010 [mod on other grounds 
104 Miss. 6386, 61 S 310]. 

90. U. S.—Greenwalt v. Duncan, 
16 Fed. 35, 5 McCrary 132. But see 
Badger: Gold Min., ete., Co. v. Stock- 
ton Gold, etc., Min. Co., 139 Fed. 838 
-(where a bill to quiet title alleged 
that defendant claimed title by vir- 
tue of forfeiture proceedings against 
plaintiff’s grantor, alleged to be void, 
and proofs were taken upon the issue 
so raised without objection, it is not 
essential that such forfeiture pro- 
ceedings should be again pleaded in 
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It must be so framed that both causes 
may be heard together and a single decree entered, . 
and should contain a prayer to that effect.** Regu- 
larly a cross bill, in addition to having all the re- 
quirements of an original bill for the same purpose, 


should state the original bill so far as to show its 


But 


the nature of a | tion. 


the cross bill). 
Ala.—Hooper v. Armstrong, 69 Ala. 


gat —Trapnall v. Burton, 24 Ark. 
ighll—MeCage vy. Heacock, 42 TIl. 


N. J.—Borden y. Murphy, (Ch.) 
3 A 408. 
Tenn.—Nelson v. Trigg, 3 Tenn. 


Cas. T1308. 

And cases infra this note. 

[a] Grounds for relief.—(1) It 
must set forth the grounds relied 
upon for affirmative relief with the 
same strictness as the original bill. 
Jackson v. Simmons, 98 Fed. 768, 39 
CCA 514; Osborne v. Barge, 30 Fed. 
805; Bessemer Irr. Ditch Co. v. Wool- 
ley, 32 Colo. 437, 76 P 10538, 105 Am 
SR 91; San Juan, etc., Min., etc., Co. 
Va Binch;, 6) Colos :214;7 Crisman” vi 
Heiderer, 5 Colo. 589; Tucker v. Mc- 
Coy, 3 Colo. 284; Ford Gold Min. Co. 
v. Langford, 1 Colo. 62; Hastwood 
Vier Worrall, ““CNee tier On.) + sot eA 180k 
Simmons v. Bailey, 105 Tenn. 152, 
58 SW 277; Scott v. Rowland, 82 Va. 
484, 4 SE 595. (2) But being an 
auxiliary suit, it is not required, as 
against plaintiff in the original bill, 
to show any grounds of equity juris- 
diction. Tucker v. McCoy, 3 Colo. 
284; Story Hq: Pl. § 399) (3) A 
cross bill asking for relief based on 
a promise to make a particular testa- 
mentary disposition of property, 
must allege a consideration. Drake 
vy. Lanning, 49 J. Eq. 452, 24 A 
378. (4) Where, in a suit to remove 
cloud from title, defendant sets up 
title in himself by cross bill, facts 
showing title must be_ alleged. 
Greenwalt v. Duncan, 16 Fed. 35, 5 
McCrary 132. (5) Where a cross 
bill. does not state facts entitling 
cross complainants to _ affirmative 
relief, it cannot be aided by the 
prayer demanding it. U.S. v. Reese, 
166 Fed. 347. 

{b] Facts and not conclusions 
must be stated. Butler County R. 
Co. v. St. Louis, etc., R. Co., 132 Ark. 
426, 200 SW 1007. 

{c] Prayer for relief.—It should 
contain a prayer that appropriate re- 
lief be granted. Kennedy v. Ken- 
nedy, 66 Ill. 190; Clark v. Clark, 62 
N. H. 267; Greiss v. Noisky, 82 N. J. 
Hot 87 A 155s) LDalmage -v. Pell, "9 
Paige (N. Y.) 410; Harrison v. Brew- 
ster, 38 W. Va. 294, 18 SE 568: Mc- 
Mullen v. Eagan, 21 W. Va. 233; Al- 
leman v. Kight, 19 W. Va 201; Mid- 
dleton v. Selby, 19 W. Va. 167. But 
see Cooley v. Harris, 92 Mich. 126, 52 
NW 997 (if the facts upon which the 
relief granted is based are fully set 
up in an answer filed as a cross bill, 
although not followed by a specific 
prayer for the relief to which such 
facts clearly entitle defendants, a 
court of equity will not hesitate to 
deeree substantial justice, treating 
the prayer as amended). 

[ad] Prayer for process.—(1) It 
should contain a prayer for process 
to compel defendants therein to an- 
swer it. Kennedy v. Kennedy, 66 Ill. 
190; Talmage v. Pell, 9 Paige (N. Y.) 
410. (2) A cross bill which makes 
no one defendant and which prays 
for no process, and on which no proc- 
ess is issued, is a nullity. Washing- 


parties, scope, and object, and should state what 
proceedings have been had thereon. 
the title does not invalidate a eross bill otherwise 
sufficient.°® A cross bill by an intervener, filed pur- 
suant to a petition stating the facts on which he 
bases his independent equity, should follow with 
substantial accuracy the facts alleged in the peti- 
Whether a pleading is a cross bill or an 


A defect in 


ton, etc., R. Co. v. Bradley, 10 Wall. 
(U. S.) 299, 19 L. ed. 894; Wright v. 
St. Louis Southwestern R. Co., 175 
Fed. 845 [app dism 181 Fed. 1023 
mem, 104 CCA 670 mem]. 

[e]| Signed by counsel.—It should 
be ape by counsel. See supra 

5. : 


§ 

{f{] Demand for payment.—An 
averment of demand for payment is 
probably unnecessary where a denial 
of the debt is contained in the orig- 
inal bill. Troendle v. Van Nortwick, 
98 Fed. 785, 39 CCA 286. 

91. Trapnall v. Burton, 24° Ark. 
371; San Juan, etc., Min., ete., Co. v. 
Finch, 6 Colo. 214; Cookerly v. Dun- 
can, 87 Ind. 332; Masters v. Beckett, 
83 Ind. 595. But see Swan v. Cas- 
tleman, 4 Baxt. (Tenn.) 257 (upon 
demurrer, when it is admitted by the 
cross bill that an instrument on 
which the bill is based, but which 
was not made an exhibit to the bill, 
was executed, and that a copy there- 
of was on file at the time the cross 
bill was filed, such instrument may 
be looked to as part of the cross bill, 
as though it had been made an ex- 
hibit thereto). 


92. H. C., ete. Reynolds Co. v. 
Reynolds, 190 Ala. 468, 67 S$ 
93. U. S. v. Reese, 166 Fed. 347; 


Nelson v. Dunn, 15 Ala. 501; Kirk- 
man v. Vanlier, 7 Ala. 217; McDou- 
gald v. Dougherty, 14 Ga. 674; Simp- 
son v. McKay, 3 Thomps. & C. (N. Y.) 
69; Wright v. Taylor, 1 Edw. (N. Y.) 
226 [aff 9 Wend. 538]. 

[a] Not ground for demurrer.— 
It seems that in the absence of this 
prayer the cross bill is not necessa- 
rily demurrable. Wright v. Taylor, 1 


Bey: (N. Y.) 226° [aff 9 Wend. 
[b] Amendment.—This omission 


may be cured by amendment. Nel- 
son v. Dunn, 15 Ala. 501. 

94. U.S. v. Reese, 166 Fed. 347; 
Mitford Eq. Pl. p 75; Story Eq. Pl. 
p 401. But see Neal v. Foster, 34 
Fed. 496, 13 Sawy. 236 (in which it 
is pointed out that this requirement 
was due to the fact that a cross bill 
migkt in England be filed in a court 
other than that in which the original 
was pending, and that where as in 
the federal courts 2 cross bill must 
be filed in the same court as the 
original, it is necessary only to set 
forth so much, with regard to the 
original and the proceedings thereon, 
as may be necessary to disclose the 
right sought to be brought before the 
court); Douglass v. Blake, 189 Ala. 
24, 66 S 617 (a cross bill by an in- 
tervener, seeking independent and 
antagonistic relief to that sought in 
the original cause, need not-recite 
the pleadings and proceedings of 
record in the original cause, but may 
adopt them by reference). 

[a] Im Mlinois, by statute, defend- 
ant filing a cross bill is not required 
to recite or set out, in the same, any 
of the pleadings or proceedings un- 
der the original bill. Cable v. Ellis, 
120 Ill. 136, 11 NE 188. ' 

95. Lavis v. Consumers’ Brewing 
Co., 106 Fed. 435; Russell v. Lamb, 82 
Iowa 558, 48 NW 939. 

96. Douglass v. Blake, 189 Ala. 24, 
66 S 617. 
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original bill,®” a cross bill or a bill of interpleader,°* 
or a cross bill or an answer,*® does not depend upon 
the name by which it is designated, but upon its 
character and substance and its function in the 
For the purpose of testing the admissibility 
of evidence, a petition, in so far as it states facts 
may be regarded as 


suit. 


amounting to a eross bill, 
such. 


Cross bill and answer separate pleadings. 
absence of statutory provisions or rules of court,” 
a cross bill and an answer are essentially separate 
and distinct pleadings, and it is irregular to join 
They may, however, be filed un- 
der one cover‘ and, it has been held, in the same 
paper;> but in that case the matter of the cross 
bill must be sufficiently stated to constitute a cross 
bill, if detached from the answer.® 

An answer in the nature of a cross bill, after re- 
sponding to the bill, must state the new matter for 
affirmative relief with the same particularity and 


and blend them.® 


97. Vaughn vy. Vaughn, 180 Ala. 
212, 60 S 872; Farmers, etc., Bank v. 
Bronson, 14 Mich. 361; Andrews v- 
Kibbee, 12 Mich. 94, 88 AmD 766; 
Pollock v. National Bank of Amer- 
ica, 7 N. Y. 274, 57 AmD 520. 

98. Robinson v. Brast, 149 Fed. 
149, 79 CCA 19 [certiorari den 205 U. 
Ss. 541, 2ISCt188, Sie. Jed: 921] 

99. Miller. v. Rickey 146 Fed. 
574 [aff 152 Fed. 11, 22, 1 CCA 207, 
218. Cate 218 i S258). 31) St. it, 54 
L. ed. 1032)]; Parke v. Brown, 12 
Tll. A. 291; Morrow v. Morrow, 2 
Tenn. Ch. 549. 

1. Hunt v. Makemson, 56 Tex. 9. 

2. See statutcry provisions and 
court rules. See aiso infra § 617 

[a] Under the Mississippi statute 
permitting defendant ‘to make his 
answer 2 cross-bill,” it is not  re- 
quired that the part of the pleading 
constituting the cross bill be separate 
and distinct from the part consti- 
tuting the answer, and a repetition 
of averments contained in the an- 
swer is unnecessary. Phoenix Ins. 
Co. v. Smith, 95 Miss. 347, 352, 48 
S 1020. 

3. United Cigarette Mach. Co. v. 
Wright, 132 Fed. 195; Gilman v. New 
Orleans, etc., R. Co., 72 Ala. 566. 

4. United Cigarette Mach. Co. v. 
Wright, 132 Fed. 195. 

5. Thielman y. Carr, 75 Ill. 385. 

6. Blatchford v. Blanchard, 160 
Ill. 115, 48 NE 794; Purdy v. Henslee, 
97 Ill. 3389; MecGillis v. Hogan, 85 
PT AL 9/4 Taft 190 Tl. L776; 60 NE 
S11): 

be Martin v. Kester, 46 W. Va. 
438, 33 SE 238. ; 

Answers as cross bills see infra 
§ 615. 

8. U. S.—Morgan’s Louisiana, etc., 
mR mete Co, Valbexas Cent, a. Co., e037, 
Wes. ATL MUS Ct oy 
Springfield Milling Co. v. Barnard, 
etc., Mfg. Co., 81 Fed. 261, 26 CCA 
389. : : 

Ala.—Howell v. Randle, 171 Ala. 
451, 54 S 568; Ashe-Carson Co. v. 
Bonifay, 147 Ala. 376, 41 S 816; Davis 
v. Cook, 65 Ala. 617; Nelson vy. Dunn, 


15 Ala. 501. 
Colo.—Crisman v. Heiderer, 5 Colo. 
589. 
Fla. Shar v. Stratton, 45 Fla. 535, 
33 S 6 


Hite patterson v. Northern Trust 
Co., 231 Ill. 22, 82 NE 840, 121 AmSR 
299; Morrison v. Morrison, 140 IIl. 
560, 30 NE 768; Robins v. Swain, 68 
Ill, 197; Hurd v: Case, 32 Ill) 45, 83 
AmD 249; Jones v. Smith, 14 Ill. 229; 
Follansbee v. Scottish-American 
Morte. Co., 7 Ill. A. 486; Peoria, etc., 
R= Conv. .bryan;, 0) Ls AnesS7. 

Mich.—Powers v. Hibbard, 114 
Mich. 533, 72 NW 389. 

Pa.—Schomaker v. Schomaker, 247 
Pa. 444, 98 A 460; Sears v. Scranton 
Trust iCo,, gZasemacsndl 26, ls, ee Awa a3), 


34 L. ed, 625; 


EQUITY 


inal Bill. 


In the 


20 AnnCas 1145. 

9. U. S.—Ayers v. Chicago, 101 U. 
S. 184, 25 L. ed. 838; Cross v. De 
Valle, 4a Wiel adeie Ta "ed. 515; Ayres 
v. Carver, 17 How. 591, Lb°L. ed.(1795 
Patton v. Marshall, 173 Fed. 350, 97 
CCA 610, 26 LRANS 127; Gilmore 
v. Bort, 134 Fed. 658 [app dism 140 
Fed. 985]; Jewett Car Co. v. Kirk- 
patrick Constr. Co., 107 Fed. 622; 
Thruston v. Big Stone Gap Impr. 
Co., 86 Fed. 484; Weathersbee v. 
American Freehold Land Mortg. Co., 


77 Fed. 523; Johnson R. Signal Co. 
v. Union Switch, ete., Co., 43 Fed. 
331; Lautz v. Gordon, 28 Fed. 264; 


en dolpy v. Robinson, 20 F. Cas. No. 
“DOL. 

Ala.—Continental L. Ins. Co. v. 
Webb, 54 Ala. 688; Nelson v. Dunn, 
15 Ala. 501. 

Ark.—Naler v. Ballew, 81 Ark. 328, 
oe SW 72; Pindall v. Trevor, 30 Ark. 

9. 

Fla.—Special Tax School Dist. No. 
Lvs Smith, 61 -Pla. 782) 54 /S.376, 
AnnCas1913A 757; Price v. Stratton, 
45 Fa. 535, .33 S 644. 

Ga.— Peterson VisvlaO Cisse SueiGrase Laos 
73 SE 15; Latimer v. Trish- American 
Bank, 119 Ga. 887, .47 SE 322; Ray 


v. Home, etc., Invy., etc., Co., 106 
Ga. 492, 32 SE 603. 
Ill—Thomas v. Thomas, 250 Ill. 


354, 95 NE 345, 35 LRANS 1158, Ann 
Casi912B 344; Lund v. Skanes Ens- 
kilda Bank, 96 Ill. 181; Robins v. 
Swain, 68 Ill. 197; Fuller v. Hansen, 
US Tl Ane ali7., 

Ind.—Summers v. Hutson, 48 Ind. 


228. 
Iowa.—Hawley v. Griffin, 121 Iowa 
667, 92 NW.113, 97 NW 86. 
Ky.—Crabtree v. Bank, 1 Metce. 


482; May v. Armstrong, 3 J. J. 
Marsh. 260, 20 AmD 187. 
Mich.—Hackley v. Mack, 60 Mich. 
591, 27 NW 871; Andrews v. Kibbee, 
12 Mich, 94, 83 AmD 766. 
Miss.—District Grand Lodge U. O. 
O. F. v. Leonard, 92 Miss. 777, 46 S 
532; Gilmer v. Felhour, 45 Miss. 627; 


pletcner v. Wilson, Sm. & M. Ch. 
76. 
Nebr.—Higgins v. VWandeveer, 85 


Nebr. 89, 122 NW 843. 

N. J.—Prince Veeddtart, 84. N..J. Hg. 
476, 94 A 571; U. S. Fidelity, ete., 
Co. v. Newark, 72 N. J. Eq. 841, 66 
AS 904. fate 742 ING i Hob 4. W77/ A 
1088]; Beck v. Beck, 43 N.. J. Ka. 
39, 10 A 155; Kirkpatrick v. Corning, 
i361 J. Eq. 343 [aff 39 N. J. Eq. 

N. Y.—Griffith v. Merritt, 19. N. Y. 
529; Galatian v. Erwin, "Hopk. 48 
Laff 8 Cow. 361]. 

Pa.—Schomaker vy. Schomaker, 247 
Pa. 444, 93 A 460; Kerin v. Mercan- 
tile Trust Co3; 226 Pa. 557, 75 A 843. 

Tenn.—Comfort v. McTeer, 7 Lea 
sae Hildebrand v. Beasley, 7 Heisk. 
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certainty as is required in a formal cross bill." 

[§ 613] 2. Relation to Subject Matter of Orig- 
A cross bill may and usually does in- 
troduce new facts and new issues not disclosed by 
the original bill;* but such new. facts and issues 
must relate to the subject matter of the original,® 
and must be so closely connected therewith as to 
constitute the cross bill a mere auxiliary of the 
original bill or a dependency thereon.?° 
not set up matter which is not germane to the mat- 
ter of the original bill. 
is proper for defendant to introduce into a pending 
litigation, by means of a cross bill, are such, and 
such only, as it is necessary for the court to have 
before it, in deciding the questions raised in the 
criginal suit, to enable it to do full and complete 
justice to all the parties before it, in respect to the 
cause of action on which plaintiff rests his right to 
aid or relief. If defendant, in filing a eross bill, 
attempts to go beyond this, and to introduce new 


It must 


The new facts which it 


Va.—Crockett  v. OTe Vie 
391, 34 SH 96. 

W. Va.—Plumley v. Hinton First 
Nat. Bank, 76 W. Va. 635, 87 SE 94; 
Lewis v. Cregor, 73 W. Va. 564, 80 
SE 957; Peters v. Case, 62 W. Va. 
Bie oMs SE 733, 18 LRANS 408; Hans- 
ford v. Chesapeake Coal Co., 22 W. 
Va. 70; West Virginia Oil, ete., Land 
Co. v. Vinal, 14 W. Va. 637. 


Woods, 


10. U. S.—Lovell v. Latham, 186 
Fed. 602, 211 Fed. 3874; Hoge v. 
Hoag, 154 Fed. 1003, 83. CCA 677 


[aff 107 Fed. 807]; Rickey Land, etc., 
Co. v. Wood, 152 Fed. 22, 81 CCA 218 
{aff 218 U.S. 258, 31.SCt 11, 54 L. 
ed. 1032]; Gilmore v. Bort, 134 Fed. 
658 [app dism 140 Fed. 985]; Spring- 
field Milling Co. v. Barnard, etc., 
Mie. Co. 81 Fed. 261, 26 CCAS 339% 

Cal.—Blythe Co. v. Bankers’ Inv. 
Co., 147 Cal. 82, 84 P28) -[app dism 
en U. S. 580, 28 SCt 287, 62 L. ed. 
49]. 

Fla.—Special Tax School Dist. No. 
1 v. Smith, 61 Fla. 782, 54 S 376, Ann 
Cas1913A 757. 

69 


Nebr.—Armstrong vy. 
ax 187, 95 NW 51. 

J.—Wood v. Haddonfield, etc., 
ah Co.? 8 INS 5S. Hgry239,) SecA: 
956; U. S: Fidelity, etc., Co. v. New- 
ark, 72 N. J. Eq. 841, 66 A 904 [aff 
74 N. J. Eq. 454, 77 A 1088]; Harri- 
son v. Harrison, 46 N. J. Eq. 75, 19 
A 126; Ferry v. Krueger, 43 N. J. 
Eq. 295, 14 A 811 [aff 41 N. J. Ea. 
432, 5 A 452). 

Pa.—Schomaker v. Schomaker, 247 
Pa. 444, 448, 93 A 460. 

R. 1 Paine v. Sackett, 25 R. IL 
BOL, bu Ass... 

W. Va.—Peters v. Case, 62 W. Va. 
33, 57 SE 733, 183 LRANS 408. 

11. U. S.—Stuart v. Hayden, 169 
Us lielS ISCty 204) 4 ose The edumGaa 
[att 72 Fed, 402, 18 CCA 618]; Harri- 


Mayer, 


son v. Perea, 168 seu LES NS Citas 


129, 42 L. ed. 478 [aff 7 N. M. 666, 
41 P 529]; Morgan’s Louisiana, ete., 
R., ete., Co. v. Texas Cent RK. Cos, 137 
Oy SAL hhh SCE 61, 34 L. ed. 625; 
Kingsbury Vv. Buckner, 134 U. S. 650, 
10 SCt 688, 33 L. ed. 1047; Chicago, etc., 
R. Co. v. Chicago Third Nat. Bank, 
134 U.S. 276, 10 SCt 550, 33 L. ed. 
900; Ex p. South, ebe,, Alabama 12s 
COE WE Seip 34 L. ed. 355; Provi- 
dence Rubber Co. vy. Goodyear, S 
Wall. 807, 19 L.-ed? 487: Cross v- 
De Valle, 1 Wall,.1, 17,t..ed. 515; 
Ayres v. Carver, 17 How. 591, 15 Ty. 
ed.) 179s Walden v. Bodley, 14 Pet. 
156, 10 L. ed. 398; Carnochan v. 
Christie, 11 Wheat, 446, 6 L. ed. 5163 
American Car, ete., Co. v. Merchants’ 
Transp. Co., 216 Fed. 904; Miller v. 
Uhlman, 198 Fed. 233; Kilbourn v. 
Hirner, 163 Fed. 539; Ulman v. 
Iaeger, 155 Fed. 1011; Newton v. 
Gage, 155 Fed. 598; Rickey Land, 
ete., (Co. vo Miller, 152 Fed. 11, 81 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


is ee =e 


§ 613] 


and distinct matter, not essential to the proper de- 
termination of the matter put in litigation by the 


CCA 207 [aff 146 Fed. 574 (aff 218 
U.S. 258, 31 SCt 11, 54 L. ed. 1032)]; 
Ames Realty Co. v. Big Indian Min. 
Co., VAG Med. . 1665) eHarttord )) ve 
Bridgeport Trust Co., 143 Fed. 558; 
Gilmore v. Bort, 134 Fed. 658 [app 
dism 140 Fed. 985, 72° CCA 680]; 
Bunel y. O’Day, 125 Fed. 303; Hogg 
v. Hoag, 107 Fed. 807 [aff 154 Fed. 
1008, 838 CCA 677]; Thruston v. Big 
Stone Gap Impr. Co., 86 Fed. 484; 
Dickerman y. Northern Trust Co., 80 
Wed. 4505025 CCA “549 [aft “176 U. S- 
181, 20 SCt 311, 44 L. ed. 423]; Goff 
v. Kelly, 74 Fed. 327; Stuart v. Hay- 
den,, 72 Fed... 402, 18 CCA $618: La 
Dow v. Bement, 66 Fed. 198; New 
Departure Bell Co. v. Hardware Spe- 
cialty Co., 62 Fed. 462; Chattanooga 
Medicine Co. v. Thedford, 58 Fed. 
347 [aff 66 Fed. 544, 14 CCA 101]; 
McMullen vy. Ritchie, 57 Fed. 104; 
Gasquet .v. Fidelity Trust Co., 57 
Fed. 80, 6 CCA 253 [rev 53 Fed. 850]; 
Stonemetz Printers’ Mach. Co. v. 
Brown Folding-Mach. Co., 46 Fed. 
Solerdesup =v. —Lilinoeis. Cents: Re "Cos, 
43 Fed. 483; Johnson R. Signal Co. 
v. Union Switch, etc., Co., 43 Fed. 
sabe) Farmers), “Li. & IT." Cor "v. San 
Diego St.-Car Co., 40 Fed. 105; Remer 
v. McKay, 38 Fed. 164; Davis v. 
Read, 37 Fed. 418; Neal v. Foster, 
34 Fed. 496, 13 Sawy. 236; Markell 
v. Kasson, 31 Fed. 104; Gregory v. 
Pike, 29 Fed. 588 [app dism 164 U. 
S. 703 mem, 17 SCt 994 mem, 41 L. 
ed. 1183 mem]; Lautz v. Gordon, 28 
Hed. 264;..Pacy R. Co. ve Cutting, 27 
Fed. 638; Brandon Mfg. Co. v. Prime, 
Ani (Cais: No; 1,810,714 sBlateht. 371; 
Weaver v. Alter, 29 EF. Cas. No. 
|°17,308, 8 Woods 152; Young v. Colt, 
“30 F. Cas. No. 18,155, 2 Blatchf. 373. 
} Ala.—Jenkins v. Jonas Schwab 
Co., 188 Ala. 664, 35 S 649; Meyer v. 
Calera Land Co., 133 Ala. 554, 31S 
938; Grisham v. Bodman, 111 Ala. 
194, 20 S:514; O’Neill v. Perryman, 
102 Ala. 522, 14 S 898; Tutwiler v. 
Dunlap, 71 Ala. 126; Grimball. v. 
Patton, 70 Ala. 626; Davis v. Cook, 
65 Ala. 617; Rapier v. Gulf City 
Paper Co., 64 Ala. 330; Shelton v. 
Carpenter, 60 Ala. 201; Continental 
L. Ins. Co. v. Webb, 54 Ala. 688; 
Camp v. Elston, 48 Ala. 81; Taunton 
vy. McInnish, 46 Ala. 619; Pearson v. 
Darrington, 32 Ala. 227; Andrews v. 
Hobson, 23 Ala. 219; Nelson vy. Dunn, 
# Ata. bOL- 
Ariz.—Hayois v. Salt River Valley 
Banal’ Co.,°S. Ariz. 285, 71, P 944, 
Ark.—Pindall vy. Trevor, 30 Ark. 
249; Honor v. Hanks, 22 Ark. 572. 


Cal.—Reéed v. Wing, 168 Cal. 706, 
144 P 964. 

€olor—Crisman,- y., “Heiderer; 5 
Colo. 589. ; 

Conn.—Rowan v. Sharp’s Rifle 
Mfg. Co., 33-Conn. 1. 


Fla.—Special Tax School Dist. No. 
1 v. Smith, 61 Fla. 782, 54 S 376, 
AnnCasi913A 757; Jackson v. Dut- 
ton, 46 Fla. 518, 35 S 74; Ledwith v. 
Jacksonville, 32 Fla. 1, 13 S 454; 
Griffin v. Fries, 23 Fla. 173, 2 S 266, 
| 41 AmSR 351; Matthews v. Lindsay, 


20 Fla. 962: Mattair v. Payne, 15 
| Fla. 682; Buckmaster v. Kelley, 15 
Fla. 180. 


-Ga.—Reaves v. Meredith, 120 Ga. 
727, 48 SE 199; Johnson v. Stancliff, 
tS - Ga. 886, 39° SE 296; Ray  v. 
Home, etc., Inv., etc. Co., 106 Ga. 
492, 32 SE 603; Brownlee v. War- 
mack, 90 Ga. 775, 17 SE 102; Rogers 
v. Rogers, 74 Ga. 598; Sasser v. Sas- 
ser, 73 Ga. 275; Carlton vy. Southern 
Mut. Ins. Co., 72 Ga. 371; Josey Vv. 
Rogers, 13 Ga. 478; Turk v. Turk, 
3 Ga. 422, 46 AmD 434. 
Ida.—Willman v. Friedman, 4 Ida. 
1/299, 38 P9387. 
Tll.—Kearney v. Kirkland, 279 Ill. 
1516. 117 NE 100; Hutson y. Wood, 
(2963 ll. 376, 105 NE 343, AnnCas 
°1915C 587; Coombs v. Furey, 255 Til. 
(61, 99 NE 78; Thomas yv. Thomas, 


EQUITY 


250 Ill. 354, 95 NE 345, 35 LRANS 
1158, AnnCasi912B 344 [rev on other 
grounds 155 Ill. A. 619]; Zollman vy. 
Jackson Trust, ete., Bank, 238 Ill. 
290, 87 NE 297, 32- LRANS 858 [aff 
141 Ill. A. 265]; Patterson v. North- 
ern rust .Co., 231 Wy 227-82 NE 840; 
12d" AmSRy 299" fiatt 132 TS Ay 63)]< 
Henderson y. Kibbie, 211 Ill. 556, 
71 NE 1091; Ackley v. Croucher, 203 
Ill. 530, 68 NE 86; Dawson v. Vick- 
ery, 150 Ill. 398, 37 NE 910; Morri- 
son v. Morrison, 140 Ill. 560, 30 NE 
768; Gage v. Mayer, 117 Ill. 632, 7 
NE 97; Lloyd v. Kirkwood, 112 II. 
329; Quick ‘vy. Lemon, 105 Ill. 578; 
Davis v. American, etc., Christian 
Union, 100 Ill. 313; Lund v. Skanes 
Enskilda Bank, 96 Ill. 181; Thomp- 
son v. Shoemaker, 68 Ill. 256; Robins 
v. Swain, 68 Ill. 197; Chicago Arte- 
sian Well Co. v. Connecticut Mut. L. 
Ins! Co, 757% Tl 4245 Hurd “v." Case, 
32 Ill. 45, 88 AmD 249; Ballance v. 
Underhill, 4 Ill. 453; Fuller vy. Han- 
sen, 187 Ill. A. 417; Mississippi Lum- 
DEPE CON AV: OLCe,. 11 | Gumus Bean eaLOSs 
Poiset v. Townsend, 166 Ill. A. 384; 
Patterson vy. Northern Trust Co., 139 
Ill. A. 681 [aff 238 Ill. 601, 87 NH 
843]; Parlin, ete, Co. v. Galloway, 
95 Ill. A. 60; Wight v. Downing, 99 
Th. A. 1; Correll. vy; Freeman, 29. Ii). 
A. 39; Follansbee v. Scottish-Ameri- 
can Mortg. Co., 7 Ill. A. 486; Peoria, 
GLC etsy, COW Ven DEV Ol tO pl Ams ou. 

Ind.—Pool y. Davis, 135 Ind. 323, 
34 NE 1130; Sterne v. Vincennes 
First Nat. Bank, 79 Ind. 560; Wil- 
liams. v. Boyd, 75 Ind. 286; Wash- 
burn v. Roberts, 72 Ind. 213; Hunter 
v. McLaughlin, 43 Ind. 38; Kemp v. 
Mitchell, 36 Ind. 249; Dice v. Morris, 
32 Ind. 283; Debolt vy. Carter, 31 Ind. 
355; Buscher v. Volz, 25 Ind. A. 400, 
58 NE 269; Heaton vy. Lynch, 11 Ind. 
A. 408, 38 NE 224. 

Ky.—Crabtree vy. Banks,; 1 Metc. 
482; Waller v. Logan, 5 B. Mon, 515; 
Daniel vy. Morrison, 6 Dana 182; 
Wickliffe vy. Clay, 1 Dana 585; May 
v. Armstrong, 3 J. J. Marsh. 260, 20 
AmD 137. 

Md.—Wilmer v. Philadelphia, etc., 


Coat eto CO. Gliese NEO. OOO. oor eA. 
157; Canton v. McGraw, 91 Md. 744, 
47 A 1030. 

Mass. — Bassill v. Bassill, 207 
Mass. 365, 93 NE 600; Slater v. Cobb, 
153 Mass. 22, 26 NE 410; Atlanta 
Mills vy. Mason, 120 Mass. 244. 

Mich. — Thomas v. Nicolls, 191 


Mich. 489, 158 NW 10; Frankfort v. 
Schmid, 151 Mich. 85, 114 NW 855; 
Koch v. Sumner, 145 Mich. 358, 108 
NW 725, 116 AmSR 302, 9 AnnCas 
225; Saginaw Union St. R. Co. v. 
Saginaw, 115 Mich. 300, 73 NW 243; 
Griffin v. Griffin, 112 Mich. 87, 70 NW 
423; Hackley v. Mack, 60 Mich. 591, 
27 NW _ 871; Wilcox v. Allen, 36 
Mich. 160; Farmers’, etc. Bank v. 
Bronson, 14 Mich. 361; Andrews v. 
Kibbee, 12 Mich. 94, 88 AmD 766. 
Miss.-— Magruder v. Hattiesburg 
Trust, etc., Co., 108 Miss. 857, 67 S 
485; Stansel v. Hahn, 96 Miss. 616, 
50 S 696; Valentine v. McGrath, 52 
Miss. 112; Thomason vy. Neeley, 50 
Miss. 310; Gilmer v. Felhour, 45 
Miss. 627; Fletcher v., Wilson, Sm. 


& M. Ch. 376. 
Fisher, 239 Mo. 


Mo.—Fulton v. 
116, 148 SW 438; Mathiason v. St. 
85 


Louis, 156 Mo. 196, 56 SW 890. 
Nebr.—Higgins v. Vandeveer, 
Nebr. 89, 122 NW 843; Armstrong v. 
Mayer, 69 Nebr. 187, 95 NW_ 51. 
Ne Kidder vy. Barrio Neo. 
235; Roberts v. Peavey, 29 N. H. 392. 
N. J.—Prince v. Hart, 84 N. J. Eq. 
476, 94 A 571; Bacharach v. Bart- 
lett, 81 N. J. Ea. 248, 86 A 966; 
Tompkins vy. Transit Finance Co., 
(Ch.) 78 A 398; Asbury Park, 
R. Co. v. Neptune Tp., 73 N. J. Ea. 
528, 67 A 790 [aff 75 N. J. Eq. 562, 
74 A 998]; U. S. Fidelity, etc., Co. v. 
Newark, 72 N. J. Eq. 841, 66 A 904 
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original bill, although he may show a perfect case 
against either plaintiff or one or more of his co- 


[aft 74 N. J. Eq. 454,977. A “1088]° 
Doremus v. Paterson, 70 N. J. Eq. 
296. 620A <34s[att TLEN. Js Ba. 89 
mem, 71 A 1134 mem]; Miller v. 
De Yoe, -(Ch.) 58 A 179 (demana 
recoverable at law); Haberman v. 
Kaufer, 60 N. J. Eq. 271, 47 A ‘48: 
Plum v. Smith, 56 N. J. Eq. 468, 39 
A 1070; Manley v. Mickle, 55 N. J- 
Eq. 568, 37 A 738; Allen y. Fury, 53 
N. J. Eq. 35, 30 A 551; Beck v. Beck, 
43 N. J. Eq. 39, 10 A 155; Heckscher 
v. Trotter, 41 N. J. Eq. 502, 5 A 652: 
Kruezer vy. erry, © 42 oN- J. ide 432, 
5 A 452; Kirkpatrick v. Corning, 39 
N. J. Eq. 136 [aff 40 N. J. Eq. 343. 
mem]; Carpenter v. Gray, 37 N. J- 
Eq. 389; Sebring vy. Conkling, 32 N. 
J. Eq. 24; Mount v. Potts, 23 N. J. 
Eq. 188; Leddel v. Starr, 19 N. J. 
Jackson y. Grant, 18 N. J. 
ee v. Robinson, 2 
US 

N. Y.—Griffith v. Merritt, 19 N. Y. 
529; German vy. Machin, 6 Paige 288; 
Galatian vy. Erwin, Hopk. 48 [aff 8 
Cow. 361]; Field v. Schieffelin, 7 
Johns. Ch. 250; Draper y. Gordon, 4 
Sandf. Ch. 210; King y. McVicker, 3 
Sandf. Ch. 192. 


Or.—Hanna v. Hope, 86 Or. 3 
168 P 618. : gee 

Pa.—Meurer vy. Stokes, 246 Pa. 
393, 92 A 506; Sears v. Scranton 


Trust Co., 228 Pa. 126, 77 A 423, 20: 
AnnCas 1145. 
R. I.—Paine v. Sackett, 25 °R. I. 
561, 57 A 3876; Wetmore v. Fiske, 15 
RR. 15354, 6 A 375, 10 Al 627, 629) 
Tenn.—Memphis News Pub. Co. v.. 
Southern R. Co., 110 Tenn. 684, 75. 
SW 941, 63 LRA 150; Pollard vy. 
Weellfordy 99 Nenn.) 1113, 40 eSwie os 
Carey v. Williams, 1 Lea 51; Turley 
v. Taylor, 6 Baxt. 376; Hodgins v. 
Fanning, 4 Baxt. 574; State v. Ten- 
nessee Bank, 3 Baxt. 395; Cohen v- 
Woollard, 2 Teun. Ch. 686; Campbell 
v.. Foster, 2 Tenn. Ch. 402. * 
Vt.—Lowell v. Wheeler, 102 A 
337; Averill vy. Vermont Valley R. 
Co., 88 Vt. 298, 92 A 220; Van Dyke 
v. Cole, 81 Vt. 379, 70 A 593, 1103: 
Hathaway v. Hagan, 64 Vt. 135, 24 
A 131; Kopper v. Dyer, 59 Vt. 477, 
9 A 4, 59 AmR 742; Rutland vy. 
Paige, 24 Vt. 181; Slason vy. Wright, 
UES Vit ZO Se 
Va.—Crockett v. Woods, 97 Va. 
391, 34 SE 96; Derbyshire v. Jones, 
94 Va. 140, 26 SE 416; Cox v. Price, 


22 SE 512; Hudson y. Hudson, 3 
Rand. (24 Va.) 117. 
Wash.—Hill vy. Frink, 11 Wash. 


562, 40 P'128. 

W. Va.—Gist v. Virginian R. Co., 
79 W. Va. 167, 90 SE 554; Peters v. 
Case, 62 We. Va. 33, 57 (SH 7733) a> 
LRANS 408; Cecil vy. Karnes, 61 W. 
Va. 543, 56 SE 885; Radcliff v. Cor- 
rothers, 33 W. Va. 682, 11 SE 228: 
Watson v. Wigginton, 28 W. Va. 533; 
Roots v. Mason City Salt, ete, Co., 
27 W. Va. 483; Riggs v. Armstrong, 
23 W. Va. 760; Hansford “y. Chesa- 
peake Coal Co., 22 W. Va. 70; Mc- 
Mullen y. Eagan, 21 W. Va. 233. 

Wis.—Omro First Nat. Bank v. 
Frank, 131 Wis. 416, 111 NW 526. 


Eng.—Manders v. Manders, 4 Ir. 
Eq. 434. 
See also Davis Carriage Co. v. 


Weber, 13 Oh. Cir. Ct. N. S. 295 (con- 
struing statute). 

[a] Matters held germane.—(1) 
On a bill to restrain an execution 
sale, a cross bill to establish the 
lien of the judgment and enforce it 
against the property in question. 
Chicago, ete., R. Co. v. Chicago Third 
Nat. Bank, 134 U. S. 276, 10 SCt 550, 
33 L. ed. 900. (2) Ona bill to fore- 
close, a cross bill to restrain fore- 
closure (Ray v. Home, etc., Invest., 
etc., Co., 106 Ga. 492, 32 SE 603), 
(3) or vice versa (Duggar v. Demp- 
sey, 13 Wash. 396, 48 P 357). (4) 
In foreclosure proceedings by a ju- 
nior mortgagee against a mortgagor 
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defendants, his pleading will not be a cross bill but 
an original bill,!2 and no decree can be rendered 
Questions which are entirely dis- 
tinet from those presented in the original bill can- 
not be introduced by a cross bill, although such 
questions are connected with the subject matter of. 


on such matter.!% 


and a senior mortgagee, where the 
bill alleges usury in the debt of the 
senior mortgagee, a cross bill by 
mortgagor setting up usury in the 
debt of the senior mortgagee. Davis 
v. Cook, 65 Ala. 617. (5) In a suit 
to foreclose a first mortgage against 
a junior mortgagee, a cross bill for 
relief against a sale made by the 
prior mortgagee, and for leave to 
redeem from first mortgage. Hurd 
v. Case, 32 Ill. 45, 88 AmD 249. (6) 
On a bill seeking to set aside a con- 
veyance, a cross bill to establish and 
confirm it. Carnochan v. Christie, 
11 Wheat. (U._S:). 446,.6 L. ed. 516; 
LaDow v. Bement,'66 Fed. 198. (7) 
On a bill to restrain the execution of 
- an award, a cross bill to enforce it. 
North British, etc., Ins. Co. v. Lath- 
rop, 70 Fed. 429, 17 CCA 175. (8) 
On a bill to enforce a contract, a 
eross bill to avoid it for fraud. 
Griffin v. Orman, 9 Fla. 22. (9) On 
a bill to establish title claimed un- 
der a decree, a cross bill to impeach 
the decree. Lloyd v. Kirkwood, 112 
11. 329% "210) {Ons ‘a bill -tos‘compel 
an assignment of a certificate of 
purchase, a cross bill to obtain a 
deed in pursuance of the certificate. 
Davis v. American, ete., Christian 
Union, 100 Tl. 813°: (11) 6" On- a - bill 
to establish title, a cross bill to de- 
-elare a trust in favor of defendant 
(Kingsbury v. Buckner, 134 U. S. 
650, 10 SCt 638, 33 L. ed. 1047), (12) 
cr to attack plaintiff’s title, as ob- 
tained in fraud of creditors (Remer 
v. McKay, 38 Fed. 164). (13) Ona 
creditcrs’ bill, a cross bill to estab- 
lish an equitable title to the land. 
Orr. v. Echols, 119 Ala. 340, 24 S 
357. (14) On a bill to restrain de- 
fendant in ejectment from cutting 
timber, pending the ejectment action, 
a cross bill 'on equitable grounds to 
restrain the further prosecution of 
such action. Griffin v. Fries, 23 Fla. 
Aomori ST ReOb ne CLO) sucOn wa typilie CO, 
establish and foreclose a lien, a 
cross bill for cancellation of the 
lien and its discharge of record. 
Springfield Milling Co. v. Barnard, 
ete., Mfg. Co., 81 Fed. 261, 26 CCA 
389. (16) To an original bill seek- 
ing to enforce a vendor’s lien, a 
cross bill by the purchaser’s widow 
for an assignment of dower. Brooks 
v. Woods, 40 Ala. 538. (17) On a 
pill to enforce specific performance 
of a contract to sell land, a cross 
bill for cancellation of a vendor’s 
lien reserved therein (Gordon v. 
Johnson, 186 Ill. 18, 57 NH 790), (18) 
or setting up “a mortgage given to 
secure the purchase price, and pray- 
ing for a foreclosure (Fletcher v. 
Wilson, Sm. & M. Ch. (Miss.) 376). 
(19) A cross bill to impeach for 
fraud a mortgagor’s title to the land 
in suit. Galatian v. Hrwin, Hopk. 
(N. Y.). 48 ‘Laff 8: Cow. 361]. (20) 
On a bill by an insurance company, 
to fix the legal status of its reserve 
fund, a cross bill by some of defend- 


ants, setting up claims as to the 
fund. Carlton y. Southern Mut, Ins. 
Co, T2.\Ga. 371. 1 @l)yyAlvernoss bill 


in a suit to restrain the repeal of 
an ordinance granting a street rail- 
way company a location for its 
tracks and their removal, and de- 
manding an accounting as to com- 
pensation required by the ordinance 
to be made by the company for such 
location. Asbury Park, etc. R. Co. 
Vv. Neptune Tp.,..v30 N.. J. Hos 323, 67 
Ao Olmlatha tou IN... den DG. wbO2a4 ce mA 
998]. (22) Where a wife brought 
partition against her grantee of an 
undivided interest, and for the re- 
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moval, as a cloud on her title, of a 
sale under a void judgment fore- 
closing a mortgage executed by her- 
self and husband to secure their 
joint debt, a cross bill by the pur- 
chasers at the execution sale, pray- 
ing for reimbursement for their pay- 
ment of the mortgage. Hutson v. 
Wood, 263 Ill. 376, 105 NE 3438, Ann 
Casl9tse +587. (233 in “a, Suit to 
recover a bequest, a cross bill to 
secure an accounting of insurance 
collected py the legatee to pay fu- 
neral expenses. Prince y. Hart, 84 
N. J. Ha..476,.94 A 571... (24) Ona 
bill to enforce a vendor’s lien, a 
cross bill by a subpurchaser of a 
part of the land to first subject that 
retained by the purchaser. Ham- 
mond vy. Perry, 38 Iowa 217; Wright 
v. Brander, 62 Miss. 82. (25) Ona 
bill to foreclose, a cross bill by the 
mortgagor to set aside a convey- 
ance of the equity of redemption to 
his codefendant. Dawson vy. Vickery, 
150 Ill. 398, 37 NE 910. (26) Ona 
bill to restrain a forfeiture of a 
street railway franchise, a cross bill 
by a mortgagee for a receiver to 
conduct the business of the company 
so as to prevent acts of forfeiture. 
Union St. R. Co. v. Saginaw, 115 
Mich. 300, 73 NW 243. 

[b] Matters held not germane.— 
(1) In a suit by creditors of a de- 
cedent’s estate to sell lands for the 
payment of purchase money, a cross 
bill by the widow for the assign- 
ment of dower. Shelton vy. Carpen- 
ter, 60 Ala. 201. (2) In a suit by 
an assignee in bankruptcy to set 
aside as fraudulent a conveyance by 
the bankrupt to his wife, a cross bill 
by the wife for dower. Humes v. 
Scroges, 64 Ala. 40. (3) In a suit 
by a partner for an accounting and 
a distribution of assets among credi- 
tors, a cross bill by creditors to 
charge a stranger as a partner and 
to reach individual assets of the 
partners. Rosenbaum v. Kershaw, 
40 Ili. A. 659. (4) In a suit to set 
aside a conveyance as having been 
obtained by fraud, a cross bill for 
possession. Phipps v. Kent, 1 Chest. 
CoriGRa itl OSsisn CD) curd nee Suk SUA, por 
interference and infringement of a 
patent, a cross bill for infringement 
of defendant’s patent. Stonemetz 
Printers’ Mach. Co. vy. Brown Fold- 
ing Mach. Co., 46 Fed. 851. (6) On 
a bill by a wife against her husband 
for an accounting, a cross bill seek- 
ing to obtain the custody of an in- 
fant child and to enjoin alimony pro- 
ceedings. Sasser v. Sasser, 73 Ga. 
215. 3( 0), LOva: Sultrby, a corporation, 
for distribution of a specific fund, 
a cross bill by a stockholder, for a 
general distribution of all the cor- 
porate property. Pac. R. Co. y. Cut- 
ting, 27 Fed. 638. (8) On a bill by 
a trustee, for administration and 
settlement of a trust created by will, 
a cross bill by testatrix’s husband, 
setting up that he is entitled to per- 
sonal estate of which testatrix died 


owner. Grimball v. Patton, 70 Ala. 
626. (9) In a suit to foreclose a 
mortgage, a cross. bill seeking the 


cancellation of a deed which is in 
no way adverted to in the original 
bill. Parlin, ete., Co. v. Galloway, 
95 Ill. A. 60. (10) Upon a bill 
against an assignee, upon an assign- 
meéiit for the benefit of creditors, to 
establish a debt due to complainant, 
a cross bill which seeks to charge 
complainant as a partner of as- 
signor. Lund v. Skanes Enskilda 
Bank, 96 Ill. 181. (11) In suit for 
injunction to restrain waste of an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page andnotenumber, _ 


| bill 


the original bill;!* nor can a new subject matter be 
introduced, although the controversy with relation 
thereto and that with relation to the subject matter 
of the original bill arise out of the same transac- 
A eross bill will not lie to litigate a ques- 
tion open only to a direct proceeding for the pur- 


estate involving construction of a 
will, a cross bill setting up a con- 
tract and trust affecting only the 
size of the estate. Lowell v.- Wheel- 
er; : (Vt:) 102° A- 337. (12) Where 
against former administrator 
seeks cancellation of deeds for 
fraud, amended answer and cross 
bill, seeking recovery for services to 
decedent. Thomas v. Nicolls, 191 
Mich. 489, 158 NW 10. (13) In a 
suit by a stockholder against the 
corporation and a judgment creditor 
to stay execution, involved the own- 
ership of the stock, a cross bill pray- 
ing for an accounting from another 
corporation for the price paid and 
to be paid by it for land purchased 
from defendant corporation. Bacha- 
rach v. Bartlett, 81 N. J. Eq. 248, 
86 A 966. (14) A cross bill attack- 
ing a decree for fraud in a suit by a 
trustee to ascertain his duties with 
respect to such decree. Patterson v. 
Northern Trust Co., 132 Ill. A. 63 
[aff 230 Ill. 334, 82 NE 837, 231 Ill. 
22, 82 NE 840, 121 AmSR 299]. (15) 
On a bill to enjoin execution of a 
judgment and _to establish a legal 
claim as a set-off, a cross bill for 
the purpose of settling an alleged 


former partnership between the 
parties. O’Neill. vy. Perryman, 102 
Ala. 522, 14 S 898. 

12. Ariz—Hayois v. Salt River 


trees Canal Co., 8 Ariz. 285, 71 P 

Fla.—Price v. Stratton, 45 Fla. 535, 
33 S 644. 

Ill.— Patterson v. Northern Trust 
Co., 132 Tll. A. 63 [aff 230 Ill. 384, 
82 NE 8387, 231 Ill. 22, 82 NE 840, 
121 AmSR 299]. 

Ind.—Buscher v. Volz, 25 Ind. A. 


400, 58 NE 269. ' 

Mo.—Fulton y. Fisher, 239 Mo. 
116, 148 SW 438; Mathiason v. St. 
Louis, 156 Mo. 196, 56 SW 890. 

N. J.—Doremus v. Paterson, 71 N. 
J. Ha. 789,91 A 1134- [afi-70 Net 
Eq. 296, 62 A 3]; Krueger v. Ferry, 
400N Eq. 4382, 5 A 452. 

RS I.—Whipple v. Stephens, 25 R. 
I. 563, 57. A 375. 

Vt.—Van Dyke v. Cole, 81 Vt. 379, 
70 A 598, 1103. 


Wis. —Omro First Nat. Bank v. 
aS a EST Nis 416: ad 1, Se NW 
13. .Ueo S: —Hogge v. Hoag, 107 


Fed. 807 [aff 154 Fed. 1003, 83 CCA 
677]; Dickerman y. Northern Trust 
Co.,’ 80 Wed. 450, 25 CCA 549 [aft 
M6 US 1381.20 SOtwsiiy 44 wh eed. 
423]; Stuart v. Hayden, 72 Fed. 402, 
18 CCA 618. 

Ill—Patterson v. Northern Trust 
Co.,..132, Ill. Ay 63 _faff 231l Tl" 222082 
NE 840, 121 AmSR 299]; Parlin, ete., 
Co. v. Galloway, 95 Ill. IKE 60. 

Ind.—Buscher v. Volz, 25 Ind. A, 
400, 58 NE 269. 


Ky. —May v... Armstrong, 3: °J..d. 
Marsh. 260. 20 AmD 137. 
Mo.—Fulton v. Fisher, 239 Mo. 


116, 148 SW 458; Mathiason Vie St: 
Louis, 156 Mo. 196, 56 SW 890. 
N. Y.—Griffith v. Merritt, 19 N. 


Ye 529; Galatian v. Erwin, Hopk. 48 


[aff 8 Cow. 361];-Field v. Schieffelin, 
7 Johns. Ch. 9h0; Draper Vv. Gordon, 
4 Sandf. Ch. 210. 

W. Va.—Peters v. Case, 62 W. Va. 
33, 57 SH 733, 13 LRANS 408. 

14. Landon vv. Kansas’ Public 
Utilities Commn., 234 Fed. 152, 148 
CCA 386 [rev on other grounds 249 
U. S. 236, 39 SCt 268, 68 L. ed. 577]; 
Goff v. Kelly, 74 Fed. 327; Scho- 
maker v. Schomaker, 247 Pa. 444, 
448, 93 A 460 [quot Cyc]. 

15. Hogg v. Hoag, 107 Fed. 807 
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pose involved.t® A controversy between codefend- 
ants cannot be introduced by cross bill, unless its 
settlement is necessary to a complete decree on the 
case made by the bill.17 Therefore defendant can- 
not litigate matters with another defendant in 
which plaintiff is not concerned.18 While a cross 
bill may set up new matter arising subsequently,” 
still such new matter must constitute part of the 
same defense or relate to the same subject matter.2° 
In applying the rules on this subject, there is such 
a variation in the decisions as to make the matter 
appear to be almost one of discretion in the court.?1 
The relation of the subject of the cross bill to that 
of the original bill is tested by its subject matter, 
and not by the latter’s allegations.22 Where a part 
of the relief sought in a eross bill is not relevant 
to the main suit, the court may without dismissing 
it strike out the part thereof which is improper.?* 
The question whether a eross bill is germane to the 
original bill, is not jurisdictional and an error in 
deciding it can be corrected only on appeal.24 The 
objection that a cross bill is not germane to the 
original is waived by a general answer to the cross 
bill.?5 

Exceptions to rule. It has been said that the con- 
finement of a cross bill to the matter of the original 
[aff 154 Fed. 1003 mem, 83 CCA 67 


mem]. : 
16. Agua Pura Co. v. Las Vegas, 


572. 


Ark.—Hornor v. Hanks, 


Ga.—Josey v. Rogers, 13 Ga. 478. 


bill is only a usual, or rather is not a universal rule, 
and that it may become inoperative where some 
special circumstances such as insolvency and non- 
residence exist, which render it necessary to depart 
therefrom in order to avoid irreparable injury.2* 

Statutes or court rules exist in some jurisdictions 
which greatly modify the original chancery prae- 
tice in regard to cross bills.?? 

[§ 614] 3. Consistency with Answer. A cross 
bill must be entirely consistent with the case made 
by the answer to the original bill,?8 and it will not 
support affirmative relief where the allegations are 
directly opposed to the allegations in the original 
answer.?? 

[§ 615] J. Answers as Cross Bills. Where an 
answer contains matter which should be presented 
by cross bill and possesses in other respects the 
requisites of a cross bill, it is sometimes treated as 
such, and allowed to stand as a cross bill, without 
requiring defendant interposing it to put in a sep- 
arate formal pleading.*° If the parties agree to 
consider an answer as a cross bill, it may be so 
treated." In some jurisdictions express provision 
is made by statute or rule of court whereby the mat- 
ter of a cross bill may be inserted in an answer and 
relief be prayed.*? Such statutes or rules of courts 
22 Ark. 31. Gray v. Taylor (N. J. Ch.) 38 

A 951; Passumpsic Sav. Bank v. St. 


Johnsbury First Nat. -Bank,. 53 Vt. 


3 J. J. | 82. 


10 N. M. 6, 60 P 208. 

17. Landon v. Kansas’ Public 
Utilities Commn., 234 Fed. 152, 148 
CCA 386 [rev on other grounds 249 
U. S. 236, 39 SCt 268, 63 L. ed. 577]; 
Rickey Land, etc., Co. v. Wood, 152 
Fed. 22, 81 CCA 218 [aff 218 U. S. 
258, 31 SCt 11, 54 L. ed. 1032]; Gil- 
more v. Bort, 134 Fed. 658 [app dism 
140 Fed. 985]; Stuart v. Hayden, 72 
Fed. 402, 18 CCA 618; Weaver v. 
ae 29 F. Cas. No. 17,308, 3 Woods 
152. 

18. U. S.—Stuart v. Hayden, 169 
Wa Sle Ls SCt 274, 42) ed) 639 
{aff 72 Fed. 402, 18 CCA 618]; Ayres 
v.. Carver, 17) How. 591,..15- L.. ed: 
179; Mercantile Trust Co. v. Mis- 
souri, etc., R. Co., 41 Fed. 8; Putnam 
v. New Albany, 20 F. Cas. No. 11,481, 
4 Biss. 365 [aff 16 Wall. 390,, 21 L. 
ed. 361]. 

Ala.—Tutwiler v. Dunlap, 71 Ala. 
126; Andrews v. Hobson, 23 Ala. 
219 


Ky.—Crabtree v. Banks, 1 Metce. 
482. 


N. J.—Carpenter v. Gray, 37 N. J. 


Eq. 389. " 
Tenn.—Pollard v. Wellford, 99 
No. 


Tenn. 113, 42.SW 23. 

19. Special Tax School Dist. 

i Vv. Smith; 61. Pla: 782) 54°-S 376, 
AnnCas1913A 757; Ledwith v. Jack- 
sonville, 32 Fla. 1, 13 S 454; Roby v. 
South Park Comrs., 252 Ill. 575, 97 
NE 225 [writ of error dism 238 U. S. 
610, 35 SCt 791, 59 L. ed. 1488]; Nie- 
tert v. Blank, 199 Ill. A. 28; Crockett 
v. Woods, 97 Va. 391, 34 SE 96. 

20. Special Tax School Dist. No. 
1 v. Smith, 61 Fla. 782, 54 S_ 376, 
AnnCasi913A 757; Ledwith v. Jack- 
sonville, 32 Fla. 1, 13 S 454. 

21. Ledbetter v. Mandell, 141 App. 
Div. 556, 126 NYS 497 [aff 205 N. Y. 
537, 98 NE 1106]. 

22. Plumley v. Hinton First Nat. 
Bank, 76 W. Va. 635, 87 SH 94. 

23. Plum v. Smith, 56 N. J. Eq. 
468, 39 A 1070. 

24, Ledbetter v. Mandell, 141 App. 
Div. 556, 126 NYS 497 [aff 205 N. Y. 
537, 98 NE 1106]. 

25. Ackley v. Croucher, 203 Ill. 
530, 68 NE 86; Martin v. Murphy, 
216 Mass. 466, 103 NE 930; Boland 
v. Ross, 120 Mo. 208, 25 SW 524; 
Sears v. Scranton Trust Co., 228 Pa. 
126, 77 A 423, 20 AnnCas 1145. 

26. Ala.—Davis y. Cook, 65 Ala. 
617. 


Ky.—May v. Armstrong, 
Marsh. 260, 20 AmD 137. 

N. Y.—Brown vy. Story, 
594. 

27. See infra § 617. 

28. Ala.jzeHarton v. Little, 166 
Ala. 340, 5f S 974; Hatchett v. Blan- 
ton, 72 Ala. 423; Dill v. Shahan, 25 
Ala. 694, 60 AmD 540; Graham v. 
Tankersley, 15 Ala. 634. 

Ill. Ragor vy. Brenock, 175 Ill. 494, 
51 NE 888. 

Ky.—Savage vy. Carter, 9 
408. 

Mass.—Martin _ v. 
Mass. 466, 103 NE 930. 

N. J.—New York, etc., Water Co. 
v. North Arlington, (Ch.) 75 A 177; 
Stout v. Portland Cement Co.,.76 N. 
J. Eq. 518, 74 A 966; Jackson v. 
Grant, 18 N. J. Eq. 145. 

N. Y.—Draper v. Gordon, 4 Sandf. 


Ch. 210. 
Va.—Hudson y. Hudson, 3 Rand. 
Bunb. 


(24. Va.), 117. : 

Eng.—Christian v. Wrenn, 

321, 145 Reprint 687; Berkley v. Ry- 
der, 2 Ves. 533, 28 Reprint 340. 

[a] Reason for rule.—A party 
shall not question in his cross bill 
what he has admitted in his answer; 
and, upon the strongest reason for 
the answer being upon oath, it could 
never be endured that in the same 
court, in’ the same proceeding, the 
same party should set up a claim 
in direct conflict. with that oath. 
Hudson v. Hudson, 3 Rand. (24 Va.) 


LET: 
Harton vy. Little, 166 Ala. 340, 
51 S 974. 

30. Ark.—Allen vy. Allen, 14 Ark. 
666. 

Md.—Munich Re-Ins, Co. v. United 
Surety Co., 113 Md. 200, 77 A 579; 
Young v. Twigg, 27 Md. 620. 

N. H.—Cox v. Leviston, 63 N. H. 
283; Clark v. Clark, 62 N. H. 267. 

Oh.—Klonne v. Bradstreet, 7 Oh. 
St. 322: : 

S, D=—lowa Bank v. Price, 9S: D. 
582, 70 NW 836. 

Va.—-Bunting vy. Cochran, 99 Va. 
558, 39 SE 229; Adkins v. Edwards, 
83 Va. 300, 2 SE 4385; Scott v. Row- 
land, 82 Va. 484, 4 SH 595; Wayland 
v. Crank, 79 Va. 602; Cralle v. Cralle, 
79 Va. 182; Kendrick v. Whitney, 28 
Gratt. (69 Va.) .646; Tate v. Vance, 
27 Gratt. (68 Va.) 571; Mettert v. 
Hagan, 18 Gratt. (59 Va.) 231; Kyle 
vy. Kyle, 1 Gratt. (42 Va.) 526. 


2 Paige 


Dana 


Murphy, 216 


But see McConnell v. Hodson, 7 
ill. 640 (defendant cannot obtain af- 
firmative relief, even though the 
parties may elect to consider the an- 
swer a cross bill); McGillis v. Ho- 
gan, 85 Ill. A. 194 [aff 190 Ill.'176, 
60 NE 91] (a mere answer cannot be 
treated as a cross bill by simply re- 
questing that it be so treated, even 
if it sets up some affirmative right 
in defendant). 

32. See statutory provisions and 
court rules; and: 

Ala.—Hengrix v. Southern R. Co., 
130 Ala. 205, 30 S 596. 

Ark.—Allen v. Allen, 14 Ark. 666. 

Ga. — Latimer v. Irish-American 
Bank, 119 Ga. 887, 47 SE 322; Crow- 
ley v. Crouch, 114 Ga. 137, 39 SE 
904; Cleveland v. Chambliss, 64 Ga. 
352; Horton v. Mercier, 31 Ga. 225. 

Iowa.—Keith y. Losier, 88 Iowa 
649, 55 NW 952. 

Ky.—Johnson y. Morrison, 5 B. 
Mon. 106; Blackerby v. Holton, 5 
Dana 520; Dixon v. Campbell, 3 Dana 
603; Madison vy. Wallace, 2 Dana 61; 
Purdee v. Huston, 6 J. J. Marsh. 251; 
Hume v. Long, 6 T. B. Mon. 116; 
Wilson v. Bodley, 2 Litt. 55; Myers 
v. Baker, Hard. 544; McConnell v. 
Donnell, Ky. Dec. 314. 

Mich.—Coach v. Kent Cir. Judge, 
97 Mich. 563, 56 NW 937; McGuire 
v. Van Buren County Cir. Judge, 69 
Mich. 593, 37 NW 568; Hackley v. 
Mack, 60 Mich. 591,'27 NW 871. 

Miss.—Pheenix Ins. Co. v. Smith, 
95 Miss. 347, 48 S 1020; Belcher v. 
Wilkerson, 54 Miss. 677; Weeks v. 
Thrasher, 52 Miss. 142; Bay v. Shra- 
der, 50 Miss. 326; Bishop v. Miller, 
48 Miss. 364; Millsaps v. Pfeiffer, 44 
ein 805; Arnold v. Miller, 26 Miss. 

Nev.—Low v. 


Nev. 
70 


N. Y.—House v. Lockwood, 137 N. 
WHI2595 (83. NEVO. 

R. I.—Whipple vy. Stephens, 25 R. 
TL '5038; OVA S755, Valk vs Walk, 1's: 
R. I. 639, 29 A 499. 

Tenn.—Partee v. Goldberg, 101 
Tenn. 664, 49 SW 758; Lewis v. Glass, 
92 Tenn. 147, 20 SW 571; Gross v. Da- 
vis, 87 Tenn. 226, 11 SW 92, 10 AmSR 
635; McMillon v. McMillon, 7 Lea 
(839 Clark “v.. ‘Carlton, 4 ea, 452; 
Nichol v. Nichol, 4 Baxt. 145; Hamil- 
ton v. Hewgley, 3 Baxt. 216; Odom. 
Va Owens es UV Baxts 1446 verb all ewe 
Fowlkes, 9 Heisk. 745; Keele v. Cun. 


Blackburn, 2 
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do not, however, compel defendant to pursue this 
‘ course.2 The answer in such case must possess all 
the requisites of a cross bill,3* and must be pro- 
ceeded on in a similar manner.*® 

[§ 616] K. Defenses to Cross Bills. The modes 
of defense and the grounds of each are substan- 
tially the same as in the case of an original bill.*° A 
defendant to both original and cross bill must sep- 
arately interpose his defense to each.*7 

Demurrers. Cross bills are in general subject to 
demurrer on the same grounds as are original bills.%% 
A cross bill is demurrable where it does not contaim 
the allegations necessary to show that ‘the cross 
complainant is entitled to relief,?® where it is un- 
certain and indefinite in its allegations as to those 
matters on which counter relief is sought,*° or 
where, seeking relief which is of an equitable na- 
ture, it does not contain all the proper allegations 
which confer an equitable title to such relief.*t A 
cross bill is also demurrable where the matter set 
up thereby is not germane to the matter of the 
original bill,42 where it contains merely matter of 
defense available by way of answer,**® where it con- 
tradicts matters already admitted in the answer,** 
or where it seeks affirmative relief, and the relief 
asked is not of an equitable nature, in cases 
where this is required.4® A demurrer will he 


ningham, 2 Heisk. 288; Curd v. Da- 
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Ill.— McGillis vy. Hogan, 85 Ill. A. 


[§§ 615-616 


for nonjoinder 4 or misjoinder *” of parties. A 
cross bill is demurrable, where the determination 
of the issues raised by the original pleadings nec- 
essarily involves a consideration of every relief 
sought by the defendant in his cross bill,*® or where 
it is shown on its face that the matters set up there- 
in have been adjudicated in a case regularly tried 
by jury, with motion for a new trial refused, and 
the refusal affirmed on appeal.4® As no independent 
ground of equity jurisdiction is in general required 
to support a defensive cross bill,°° a demurrer for 
defect in that regard does not lie®1 A demurrer 
will not lie on the ground that a cross bill is filed 
before the original was answered;°? but a cross bill 
so filed will be taken from the files on motion»? On 
demurrer to a cross bill, the original bill and the 
cross bill must be considered together.®+ Where no 
right to affirmative relief is shown, when the cross 
bill is taken in connection with the other pleadings, 
a demurrer will he.°®> One who brings a suit in 
equity cannot set up as a ground of demurrer to a 
cross bill that another court has acquired prior ju- 
risdiction on a bill brought in that court, for the 
same relief, by plaintiff in such eross bill.5® Where 
sustaining a demurrer and dismissing a cross bill 
may preclude the cross complainant from demand- 
ing affirmative relief even if he should thereafter 


311, 18 SCt 129, 42 L. ed. 478; New- 


vis, 1 Heisk. 574: Harrell v. Harrell, 
4 Coldw. 877; Bussey v. Gant, 10 
Humphr. 238; Cumberland Land Co. 
v. Canter Lumber Co., (Ch.) 35 SW 
886. 


Utah.—Brighton, etce., Irr. Co. v. 
Little, 14 Utah 42, 46 P 268. 
W.. 'Va.—Goff v. Price, 42 W. Va. 


384, 26 SE 287; Harrison v. Brew- 
ster, 38 W. Va. 294, 18 SE 568; Kana- 
wha, lodge sNo.. 25 |b O., Oj. V. 
Swann, 37 W. Va. 176, 16 SE 462; 
Livey v. Winton, 380 W. Va. 554, 4 SE 
451; McMullen v. Eagan, 21 W. Va. 
233; Alleman v. Kight, 19 W. Va. 201; 
Middleton v. Selby, 19 W. Va. 167; 
Armistronsy i viil Wilson,. 19) Wi Via. 
108; Moore v. Wheeler, 10 W. Va. 35. 

[a] Against plaintiff only.—(1) 
The right to do so is sometimes con- 
fined to cases where relief is sought 
against plaintiff alone. Heironimus 
v. Harris, 14 B.'’ Mon. (Ky.) 313; 
Leonard v. Smith, 34 W. Va. 442, 12 
SE 479. (2) In Alabama this was 
formerly the rule. Lehman v. Do- 
zier, 78 Ala. 235; Jones v. Robinson, 
77 Ala. 499; Gilman vy. New Orleans, 
UCR OOM nc eA ate OC OMe CODl aia yi ie) 
later statute, however, a cross bill 
may be employed to obtain relief 
against a party plaintiff or defend- 
ant in any cause connected with, or 
growing out of, the bill, by alleging 
in the answer and as a part thereof 
the facts upon which such relief is 
prayed. See Haralson vy. Whitcomb, 
(Alar) a 76ivSe 1913, (4) Under this 
statute relief will be granted against 
a codefendant exactly as though the 
cross bill was an original bill, even 
though the original plaintiff has no 
interest in the cross suit, and even 
though he abandons the whole pro- 
ceeding. The object of the statute 
is to avoid a multiplicity of suits. 
Faulk v. Hobbie Grocery Co., 178 
Ala. 254, 59 S 450. (5) Such cross 
bill must, however, exhibit the same 
equity as if it had been an original 
pill. Haralson y. Whitcomb, supra; 
Faulk v. Hobbie Grocery Co., supra. 

33. Hackley v. Mack, 60 Mich. 
591, 27 NW .871; Clark vy. Wilson, 
56 Miss. 753; Millsaps v. Pfeiffer, 
44 Miss. 805; Leonard v. Smith, 34 
W. Va. 442, 12 SE 479. 

34. Ala.—Taunton y. McInnish, 46 
Ala. 619. 

Ga.—Johnson v. Stancliff, 113 Ga. 
8386, 39 SE 296. 


194 [aff 190 Ill. 176]. 

N. Y.—Wilson v. Wilson, 126 App. 
Diva 941) 11AINYS) 483: 

Tenn. — Elliston v. 
Tenn. Ch: 280: 

W. Va.—Gist v. Virginian R. Co., 
COW. Viasi16%,) 90 .'SH554* TDurneryv. 
Stewart, 51 W. Va. 493; 41 SH 924; 
Goff v. Price, 42 W. Va. 384, 26 SBE 
287; Harrison v. Brewster, 38 W. Va. 
294, 18 SE 568; McMullen y. Eagan, 
21 W. Va. 233; Middleton v. Selby, 
LIAW:.. Va. 26%; Rust v. Rust, 17 ow. 
Va. 901. 

[a]. Demand for affirmative relief 


Morrison, 3 


is necessary. Wilson v. Wilson, 
126 App. Div. 941, 111 NYS 483; 
Turner yv. Stewart, 51 W. Va. 492, 


41 SHE, 924; Goff v. Price, 42 W. Va. 
384, 26 SEH 287; Middleton vy. Selby, 
LOW SW angel Ote 

[b] Matters not germane to bill 
must not..be Set up. Johnson vy. 
Stancliff, 113 Ga. 886, 89 SE 296; 
Gist Vv. Virginian RY Cos-279) Va: 
167, 90 SE 554. 

35. Ex p. Woodruff, 123 Ala. 99, 
26 S 509; Hudspeth v. Thomason, 
46 Ala, 470; Marr v. Lewis, 31 Ark. 


203, 25 AmR 553; Partee v. Gold- 
berg, 101 Tenn, 664, 49 SW _ 758; 
Keele v. Cunningham, 2  Heisk. 


(Tenn.) 288; Curd v. Davis, 1 Heisk. 
(Tenn.) 574; Cumberland Land Co. y. 
Canter Lumber Co., (Tenn. Ch. A.) 
35 SW 886; Martin v. Kester, 46 W. 
Va. 438, 33 SE 238. 

86. Second Workingmen’s Bldg., 
etc., ‘Assoc. v. Wickers, 83 N. J. Ea. 
397, 91 A 897; Barker v. Bellknap, 


39 Vit. 168. 
on to original bills see supra 
37. Crutchet vy. Trabue, 5 Dana 
(Ky.) 80. 
38. Demurrers to original bills see 


supra §§ 462-477. 


39. Hodder y. Kentucky, etce., R. 
Com nh Med. pao out tied lives. ven 6 
SCt "097; 29ne te anedey S21 |ire Dowel sve 


aac oe Surety iCo;,,60 Or. 56, 118 

40. Greenwalt v. Duncan, 16 Fed. 
35, 5 McCrary 132;° Jackson, v. Dut- 
ton, 46 Fla. 513, 35 S 74; Jackson v. 
Relf, 26 Fla. 465, 8 S 184. 

41. Lamon v. McKee, 18 D. C. 
446; Scott v. Rowland, 82 Va. 484, 
48 SE 595; Benfield v. Solomons, 9 
Vesn. Jr «00,02, Reprint, 530. 

42. Harrison v. Perea, 168 U. S. 


ton v. Gage, 155 Fed. 598; Patterson 
v. Northern Trust Co., 231 Ill. 22, 82 
NE 840, 121 AmSR 299; Wight v. 
Downing, 90 Ill. A. 1; District Grand 
Lodge Oy On EF. ve Leonard;, 92 
Missin, 46S 532; 4 bas" vegas 
Agua Pura Co. v. Las Vegas, 10 N. 
M. 6, 60 P 208, 50 LRA 224. See 
also supra § 618. 

43. Ala.—McDaniel vy. Calian, 75 
Ala. 327. i 

Fla.—Jackson v. Relf, 26 Fla, 465, 
8 S 184, 

Ill. Newberry v. Blatchford, 106 


Tll. 584; Wing v. Goodman, 75 M11. 
159; Gordon v. Johnson, 79 Ill. <A. 
423. 


qaechs oer v. Wheeler, Harr. 

Miss.—Buckingham y. Wesson, 54 
Miss. 526. ; 

N. J.—Beck v. Beck, 43 N. J. Hq. 
30 OmA 155. : 

See also supra § 602. 

44. Story Eq. Pl. § 682. See also 
supra § 614, 

45. West Virginia Oil, etc, Land 
Co. v. Vinal, 14 W. Va. 637. See also 
supra § 465. 

46. Jackson v, Relf, 26 Fla. 465, 
8 S 184. See also supra §§ 312-316. 

47. Vail v. Arkell, 43 Tll. A. 466 
[aff 146 Ill. 363, 34 NE 9387]. See 
also supra §§ 329, 330. 

48. Dunbar v. American Tel., etc., 
Co., 224 Ill. 9, 79 NE 423, 115 AmSR 
132, 8 AnnCas 57; Chicago Svenska 
Nat. Fdérbundet v. Swedish Nat. As- 
soc., 205 Ill, A. 428. 


49. McGehee v. Mott, 60 Ga. 159. 

50. See supra § 611. 

51. Lambert v. Lambert, 52 Me. 
544; Gilmer v. Felhour, 45 Miss. 627. 
rhian Cobb vy. Baxter, 1 Tenn. Ch. 

53. Ballard y. Kennedy, 34 Fla. 
483, 16 S 327. 
ee Jones v. Bryant, 204 Till. A. 


[a] Reason for rule.—The reason 
for this is that the cross bill must 


be germane to the original bill and i 


pray for affirmative relief concerning 
matter in litigation under the orig- 
inal bill. Jones v. Bryant, 204 Il. 
A. 609. 
frome Harding v.) Olson," 76 “Til Ag 
56. Brandon Mfg. Co. v. Prime, 
4) . Cas. No. 1,810; °3° Bann. & <A. 
191, 14 Blatchf. 371. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 616] 


appear to be entitled thereto, the demurrer should 
be overruled.®* Although the delay of cross com- 
plainants in asserting their rights be great, the cross 
bill, on its face stating no facts bringing the ease 
within the rule as to denial of relief for laches, is 
not subject to demurrer on that ground.®® A cross 
bill, which is filed by leave of court by one defend- 
ant, merely for the purpose, so far as his codefend- 
ants are concerned, of presenting positively and dis- 
tinctly the issues which they themselves intended to 
present by the answer, and which seeks no relief 
as against his codefendants, which is not sought by 
plaintiff as against them in the original bill, is not 
subject to demurrer by them.5® A cross bill may 
be tested by demurrer or motion to dismiss for 
want of equity at any time after it is at issue.°? 

Pleas. As cross bills differ from original bills 
only in that the former are occasioned by the latter, 
any plea in bar, to which original bills are subject, 
may be made to a cross bill. On the other hand, 
a cross bill is not usually liable to any plea to which 
an original bill is not liable.62 A cross bill is not 
subject to pleas to the person and jurisdiction, for 
the reason that plaintiff affirms the sufficiency both 
of the person and of the jurisdiction by filing his 
original bill.°* A cross bill is not subject to the 
plea of another suit pending for the same object 
in a court of concurrent jurisdiction.°4 The objec- 
tion that defendant, by cross bill, seeks to compel 
plaintiff to make discovery to which defendant is not 
entitled may be taken by a plea.®® 

Answers. A proper cross bill must be answered,®® 
but an answer in the nature of a eross bill requires 
no answer if there is no equity in the case made by 
it.6* In determining the sufficiency of an answer 
to a cross bill the allegations of the original bill are 


of. HPrankford, ete. St. R.cCos |v. | Cir: 
Blankenburg, 24 Pa. Dist. 403. 937 


Judge, 


EQUITY 


97 Mich; 


(20C4I:] 518 
to be considered.®* It seems that one who is defend- 
ant in both original and cross bill may by reference 
incorporate his answer to the original into that to 
the cross bill.°° If a eross bill calls upon plaintiff 
to disclose certain matters, and he submits to an- 
swer, he must answer fully,’° in accordance with 
the usual rule.4 An answer to a cross bill 
cannot be made the vehicle for the introduction 
of matter which should appear in the original bill.7? 
If the answer to a cross bill makes substantially the 
same case as the original bill, it is not bad, although 
it may to some extent depart from the original bill.73 
Plaintiff in the original bill cannot be required to 
answer a cross bill, until a sufficient answer to the 
original bill is put in by the original defendant.7* 
If, however, plaintiff in the original bill amends his 
bill after the cross bill is filed, he loses his right to 
have an answer to the original bill before he is 
called upon to answer to the eross bill.7> But it 
seems that plaintiff in the original suit does not lose 
this right if he obtains his order to amend before 
notice of the cross bill.7é 

Motion to strike. A cross bill in proper form and 
duly authenticated and filed should not be stricken 
for insufficiency, but its sufficiency should be tested 
by demurrer or other appropriate proceeding ;*7 and 
defenses of res judicata and the statute of limita- 
tions cannot be presented to the court by a motion 
to strike a eross bill from the files.78 Where, how- 
ever, a cross bill is filed, consisting of matters of 
defense that have been adjudicated as being irrele- 
vant as a defense in an answer, it may be stricken.” 
A eross bill which makes no one defendant and 
which prays for no process, and on which no proc- 
ess is issued, is a nullity, and should be attacked 
by a motion to strike, and not by demurrer.®° A 
563, 56 NW) Turn. & R. 165, 12 EngCh 165, 37 Re- 


print 1059. 
[a] Where no process is taken out 


58. Smith v. Jassen, 105 Miss. {b] Special replication.—To an an- 
227, 62_S 172. swer in the nature of a cross bill, 
59. Stevens v. Stevens, 26 N. J. | plaintiff in the original bill or a co- 
Eq. 101. defendant against whom it is pre- 
60. Ex p. Woodruff, 123 Ala. 99,|ferred, as the case may be, is re- 


26 S 509 [overr Ex p. Thornton, 46 
Ala, 384]. 

61. Cooper Eq. Pl. p 303; Story 
Eq. Pl. § 832. And see supra §§ 505-— 
507. ' 

62. Beames Pl Ea. p 802; Cooper 
Eq. Pl. p 303; Mitford Eq. Pl. (by 
Jeremy) pp 290, 291; Story Eq. Pl. 
§ 832. 

63. Beames Pl. Eq. p 802; Cooper 
Eq. Pl. p 303;.2 Daniell Ch. Pr. (4th 
Am. ed) p 636; Mitford Eq. Pl. (by 
Jeremy) pp 290, 291; Story Eq. Pl. 
§ 832 


[a] Exception to rule.—If a cross 
bill is filed by a person primarily 
not entitled to sue, as an infant, an 
idiot, or a married woman, a plea 
to the person might be good. Beames 
Pl. Eq. p 802; Cooper Eq. Pl. p 303; 
Mitford Eq. Pl. (by Jeremy) pp 290, 
291; Story Eq. Pl. § 832. 


64. 4 Barbour Ch. Pr. (2d ed) D 
ibeBy 
65. Beames Pl. Eq. pp 5802, 803; 


Mitford Eq. Pl. (by Jeremy) pp 290, 
291; Story Eq. Pl. 3 832. 

66. Miller v. Rickey, 146 Fed. 574 
[aff 152 Fed. 11, 22, 81 CCA 207, 218 
re 2IS SUAS. 258) 6810 SCti11,.54. L. 
ed. 1032)]; Byrd v. Sabin, 8 Ark. 279 
(under statute); Coach v. Kent Cir. 
Judge, 97 Mich. 563, 56 NW 937; 
Second Workingmen’s Bldg.,_ etc., 
Assoc. v. Wickers, 83 N. J. Eq. 397, 
91 A 897. : ‘ 

[a] A general replication to an 
answer in the nature of a cross bill 
is insufficient. Averments which are 
properly in the answer only as a 
basis of a cross claim must be an- 
Swered specifically. Coach y, Kent 


-[21 C. J.—33] 


quired to answer the pleading by a 
special replication, or may move to 
Strike it out in lieu of demurring. 
Second Workingmen’s Bldg.,_ etc., 
Assoc. v. Wickers, 83 N. J. Eq. 397, 91 
A &97. 

Necessity for answer generally see 
supra § 544. 

67. Horton v. Mercier, 31 

(Ala. ) 


225. 
68. Wilson v. Henderson, 
Mcllvaim v. Southwest- 
£0 Philay Cea) 


Ga. 


TbDEAS 2o3b% 
ern Market Co., 
371. 

69. Interstate Bldg., etc., Assoc. v. 
Ayers, 177 Ill. 9, 52 NE 342 [aff 71 


oe PAR 5 291k 
70. Manley v. Mickle, 55 N. J. 
Eq. 563, 37 A 738; Mutual L. Ins. 


Co. v. Cokefair,:41 N. J. Eq. 142, 3 A 
686. 

71. See supra § 551. 

72. Campbell v. Johnston, 4 Dana 
(Ky.) 177; Brown y. Troup, 33 Miss. 
35 


73. Spivey v. Platon, 29 Ark. 6038. 
And see Pleading [31 Cyc 255]. 

74. Van Valtenburg v. Alberry, 10 
Iowa 264; Purvis v. Leech, 16 Wkly 
ING=l (Pay 5415) Mone) v. Burton 2 
Atk. 218, 26 Reprint 535; Holmes v. 
Baddeley, 7 Beav. 69, 29 EngCh 69, 
49 Reprint 988; Wigley v. Whitaker, 
1 Beay. 349, 17 EngCh 349, 48 Reprint 
975; Raikes v. Cherry, 9 Ir. Ea. 
140; Harding v. Harding, 5 L. J. Ch. 
N. S. 151; Noel v. King, 2 Madd. 392, 


56 Reprint 379; Steward v. Roe, 2 P. 
Wms. 435, Reprint 802; Child v. 
Frederick, 1 P. Wms. 266, 24 Reprint 


383; Dolben v. Whittington, 11 Price 
28, 147 Reprint 391; Harris v. Harris, 


upon the original bill, plaintiff in the 
original suit cannot compel defend- 
ant to answer the bill first. Price v. 


Coningsby, Bunb, 124, 145 Reprint 
618. 
[b] Neglect to file interrogatories 


in time.—Where plaintiff neglected to 
file interrogatories within the time 
required by the orders, and defend- 
ant filed a cross bill and interroga- 
tories within the same period, defend- 
ant was entitled to have his cross 
bill answered first. Garwood y. Cur- 


teish 100 Suri Ne Se ek992 
75. Scales v. Nichols, 3 Hayw. 
(Tenn.) 229; Rattray v. Darley, 3 


Atk, 724, 26 Reprint 1215; Long v. 
Burton, 2 Atk. 218, 26 Reprint 535; 
Johnson v. Freer, 2 Cox Ch. 871, 30 
Reprint 170; Glassington y. Thwaite, 
3 L. J. Ch. 208; Noel v. King, 2 Madd. 
392, 56 Reprint 379; Steward v. Roe, 
2 P. Wms. 435, 24 Reprint 802. 

76. Gray v. Haig, 13 Beav. 65, 51 
Reprint 25. 

; Burr v. Hull, 66 Ela. 20; 63 S 
300. And see supra § 388. 

78. Jackson y. Lemler, 83 Miss. 
37,30 S 306. 

79. Burr v. Hull, 66 Fla, 20, 63 S 
300. See also Barnard v. King, 68 
Fla. 446, 67 S 136 (where one plead- 
ing is filed as answer and cross bill, 
and the matters involved are ad- 
judicated at a hearing on bill and 
answer, and no appeal is taken, there 
is no harmful error in striking the 
cross bill feature of the pleading, or 
in refusing leave to file an amended 
eross bill setting up matters not 
materially different from those that 
have become res judicata). 


80. Wright v. St. Louis South- 
western R. Co., 175 Fed. 845 [app 
dism 181 Fed, 1023 mem, 104 CCA 


670 mem]. 


514 [210.J.] 


proper defendant who is required to answer a cross 
bill filed by one who is not a proper defendant may 
have the cross bill stricken on motion, that being 
a proper practice for eliminating the improper de- 
A eross bill which has been filed by 
leave of court should not be summarily stricken from 
the files on motion.®? In some jurisdictions a motion 
to strike out a cross bill is made use of as the 
equivalent of a demurrer, and is available for the 
same purposes and on the same grounds.*? 

An irregularity in proceeding by cross 
bill,8* or as to the time at which a eross bill is filed,*® 
is waived by permitting the case to progress to hear- 
. The failure to de- 
mur to a cross bill which, while insufficient or de- 
fective in its averments, yet awakens the general 


fendant.® 


Waiver. 
ing or decree without objection. 


81. Gordon vy. Sherman, 178 Mich. 


629, 146 NW 100. 

82. Knauth v. Lovell, 200 Fed. 
403, 118 CCA: 555. 

83. Ragor vy. Brenock, 175 Ill. 


494, 51 NE 888; Jones v. Hillis, 91 
Tll. A, 403; Commonwealth Title, ete., 
Cope New Jersey Lime Co., 86 N. if: 
Eq. 450, 100 A 52, 54; Schulz v. Zieg- 
ler, 80 IN. J. Eq. 199, 83 A 968, 42 
LRANS 98; Clark v. Van Cleef, 75 
Ni Si, 9 Ba: 152,71 .A~ 2603) Holton, v. 
Holton, 72 N. J. Eq. 312, 65 A 481; 
Hanneman v. Richter, 63 N. J. Ea. 
753, 538 A 177; Stevenson v. Morgan, 
GS INe cde, LO. 370%. Soy A 8. fiaft 63 
N, J. Eq: 805, (52 A’ 1122]:- Bullock 
VerBullocks 752) MNwe de Haq. 5.617530) A 
676, 46 AmSR 528, 27 LRA 213; Van 
ae Ve Cole; 81% Vit,3 193. 20> A 593, 
1103. 

[a] MIllustrations.—(1) A motion 
to strike out a cross bili on the 
ground that the matters stated are 
irrelevant to the case made by the 
bill is a substitute for a demurrer, 
and raises the question of the legal 
sufficiency of the allegations of the 
cross bill as the basis for the relief 
therein prayed. Hanneman y. Rich- 
ter, 63 N. J. Eg. 753, 53°A 177. - (2) A 
motion to strike & cross bill because 
it does not allege ground for equi- 
table relief, and because the alleged 
equitable mortgage sought to be fore- 
closed is barred by limitations, etc., 
is equivalent to a demurrer. Clark v. 
Van" Cleefjo%) Nv J. Ba. 152, 71 A 
260. (3) A cross bill which is in- 
consistent with the answer to the 
original may be stricken. Ragor v. 
Brenock, 175 Ill. 494, 51 NE 888. 

84 Bound v. South Carolina R. 
Co., 58 Fed. 473, 7 CCA 3822; Gould v. 
Stanton, 17 Conn. 377; Gottschalk Co. 
v. Live Oak Distillery Co., 7 App. 
«(D. C.) 169; Ackley v. Croucher, 203 
Ill. 530, 68 NE 86; Buckner v. Buck- 
ner, 170 Ill. A. 314, 

85. Davis v. Hall, 92 Ill. 85 (cross 
bill filed before original bill, an- 
Swered). 

86. Bell v. McLaughlin, 183 Ala. 
548, 62 S 798; Penny v. British, etc., 
Mortg. Co., 132 Ala. 357, 31 S 96, 

87. See supra § 596. 

88. Holzner v. Holzner, 48 Ind. 
151; Stoner vy. Stoner, 9 Ind. 505; 
Elderkin v. Fitch, 2 Ind. 90. 

89. U. S—uU.S. v. California, etc., 
Land Co., 192 U.°S. 356, 24 SCt 266, 
48 L. ed. 476 [rev U. S. v. Oregon 
Cent. Military Road Co., 103 Fed. 
549]; Dows v. Chicago, 11 Wall. 108, 
20 L. ed. 65; Milwaukee, etc., R. Co. 
v. Milwaukee, etc, R. Co., 6 Wall. 
742, 18 L. ed. 856; Cross v. "De Valle, 
1 Wall. oy aye By “ed. 515; Ulman v. 
TIaeger, 155. Fed. 1011; "Markell v. 
Kasscn, 31 Fed, 104. 

Aia.—Bell v. McLaughlin, 183 Ala. 
548, 62 S 798; Meyer v. Calera Land 
Co., 1383 Ala. 554, 31 S 938; McGlath- 


ery v. Richardson, 129 Ala. 658, 
29 S 665; Etowah Min. Co. v. Wills 
Valley Min., ete., Co., 121 Ala. 672, 


25 S 720; Abels vy. Planters’, etc., Ins. 
Co., 92 Ala. 382, 9 S 423; Wilkinson v. 


EQUITY 


Original. 


Roper, 74 Ala. 140; Continental L. 
Ins. Co. v. Webb, 54 Ala. 688. 
Ga.—Johnamsen y. Tarver, 74 Ga. 
402. 
Ill.—Glos v. Peo., 259 Ill. 332, 102 
NE 763, AnnCas1914C 119; Day v. 


Bullen, 226 Ill. 72, 80 NE 739; Loomis 
v. Freer, 4 Ill. A. 547. 

Mica.—McGuire v.- Van Buren 
oe ee Cir. Judge, 69 Mich. 593, 37 
NW 56 

Miss. f lawentenny v. Hooker, 71 
Miss. 102, 14 S 531; Blewett v. Blew- 
ett, 12 S 249; Wright v. Frank, 61 
Miss. 32; Dewees v. Dewees, 55 Miss. 
315; Jacks v. Bridewell, 51 Miss. 
881; Gilmer vy. Felhour, 45 Miss. 627. 

Tenn.—Partee v. Goldberg, 101 
Tenn, 664, 49 SW 758; Bang v. Phelps, 
etc., Windmill Co.; 96 Tenn. 361, 34 
SW 516; Elliston vy. Morrison, 3 Tenn. 


Ch, 280. 

Vt.—Slason v. Wright, 14 Vt. 208. 

Va.—Piedmonrt, ete., L. Ins. Co. v. 
Maury, 75 Va. 508. 

90. Ala.—Faulk v. Hobbie Grocery 
Co., 178 Ala. 254, 59 S 450; Swope 
v.. Swope, 178 Ala..172, 59 S 661; 
Abels v. Planters’, ete., Ins. Co., 92 
Ala. 382, 9 S 428. 

Iowa.—Worrell vy. Wade, 


Ky.—Sharp v. Pike, 5 B. Mon. 24. 

Miss.—Sigman v. Lundy, 66 Miss. 
522, 6 S 245; Gilmer vy. Felhour, 45 
Miss. 627. 

N. J.—Dawson v. Amey, 40 N. J. 
Eq. 494, 4 A 442, 

Va. —RHquitable L. Assur. Soc. v. 
Wilson, 110 Va. 571, 573, 66 SE 836 


17 Iowa 


[quot Cyc]. 
91. U. S.—Gilmore y. Bort, 134 
Fed, 658 [app dism 140 Fed. 985, 72 


CCA 680]; Jackson v. Simmons, 98 
Fed. 768, 39 CCA 514; Lowenstein 
v. Glidewell, 15 F. Cas. No. 8,575, 5 
Dill. 325. 


Ala.—Anders v. Sandlin, 191 Ala. 
158, 67 S 684; Faulk v. Hobbie Gro- 
cery Co,, 178 Ala. 254, 59 S 450; Mc- 
Glathery v. Richardson, 129 Ala. 653, 
29 S 665; Wilkinson y. Roper, 74 
Ala. 140, 

Fla.—Price v. Stratton, 45 Fla. 535, 
33 S 644; Ballard v. Kennedy, 34 Fla. 
483, 16 S 327, 

Ga.—Jackson y, Roane, 96 Ga. 40, 
23 SE 118; Evans v. Sheldon, 69 Ga. 


110; Harris vy. Hines, 569 Ga. 427; 
Kean v. Lathrop, 58 Ga. 355. 
Ky.—Murdock y. Grant, 5 J. J. 


Marsh, 254; Riddle v. Oldham, 1 Ky. 
Op. 252. 

Mich.—MecGuire v. Van Buren 
County Cir. Judge, 69 Mich, 593, 37 


NW. 568. 
ge aepicnert b 2 v. Ogden, 31 Miss. 
Nebr.—Armstrong v. Mayer, 69 


Nebr. 187, 95 NW 51. 

N, J.—New York, etc., Water Co. 
v. North Arlington, (Ch.) 75 A 177; 
Grote v. Grote, (Ch.) 2 A 23. 

Tenn.—McDowell v. Hunt Contract- 


ing Co., 133 Tenn. 437, 181 SW 680; 
Partee v. Goldberg, 101 Tenn. 664, 
49 SW 758, 


Vt.—Slason v. Wright, 14 Vt. 208. 


4 Y Oe fe ene 
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jurisdiction of equity to the end prayed thereby, 
is a waiver of such objection.*® 

[§ 616%] L. 
Upon the theory that a cross bill is mere- 
ly auxiliary to the original and with it makes but 
one suit,®? it has been stated broadly in a few cases 
that when the original bill is dismissed, the dismissal 
carries with it a cross bill,88 and in a number of 
cases that this is the general rule.®? 
recognized, however, that the dismissal of the origi- 
nal bill does not necessarily carry with it a cross 
bill,°° the distinction being made that if the cross 
bill is defensive merely, dismissal of the original 
dismisses the cross bill,®t but if the eross bill sets up 
new facts and prays for affirmative relef against 
plaintiffs in the original,®? and shows grounds for 


Effect on Cross Bill of Dismissing 


It is generally 


Va.—Equitable L. Assur. Soc. v. 
Wilson, 110 Va. 571, 573, 66 SH 836 
[quot Cyc]. 

Wash.—Waite v. Wingate, 4 Wash. 
324, 30 P 81. 

W. Va.—Spies v. Arvondale R. Co., 
60 W. Va. 389, 55 SE 464; Pethtel 
v. McCullough, 49 W. Va. 520, 39 SE 
199; West Virginia Oil, etc., Land Cox 
Vv. Vinal, 14 W. Va. 63 7, 

[a] In Mississippi, the rule has 
been stated thus: ‘‘When a cross-bill 
is filed for relief, separate and inde- 
pendent of the original bill, but 
touching the same property, or grow- 
ing out of the same subject-matter 
involved in the original bill, and 
involving. the rights of the co-de- 
fendants to the original bill, the dis- 
missal of the original bill would not 
necessarily dismiss the cross-bill; be- 
cause, it is, in legal effect, more of 
the nature of an original than of a 
eross-bill. But when it has direct 
reference to the relief sought in the 
original bill, and is rendered neces- 
sary by reason of the original bill 
involving some collateral right, af- 
fected by the relief sought in the 
original bill, it is to be considered as 
in the nature of a defense to the 
original bill; and when the claim 
therein asserted has been abandoned 
by the dismissal of the bill, the cross 
bill would fall with it.” Ladner v. 
Ogden, 31 Miss. 332, 344 [appr Dewees 
v. Dewees, 55 Miss. 315; Belcher v. 
Wilkerson, 54 Miss. 677; Thomason 
v. Neeley, 50 Miss, 310]. 

S.—Holgate v. Haton, 116 
6 SCt 224, 29 L. ed. 5383 
Chicago, etc., R. Co. v. Union Rolling 
Mill Co., 100. U. 8S. T1025 13 sSGtr S945 
27 L. ed. 1081; Ulman vy. laeger, 155 
Fed, 1011; Badger Gold Min., etc., 
Co. v. Stockton Gold, ete., Min. Co., 


139 Fed. 8388; Small v. Peters, 104 
Fed. 401; Jackson v. Simmons, 98 
Fed. 768, 39 CCA 514; San Diego 


Flume Co. v. Souther, 90 Fed. 164, 
32 CCA 548; Detroit v. Detroit City 
R. Co., 55 Fed. 569 [rev on other 
grounds 151 U. S. 129, 14 SCt 286, 
38 L. ed. 98]; Electrical Accumula- 
tor Co. v. Brush Electric Co., 44 Fed. 
602; Jesup v. Illinois Cent. R: Co., 
43 Fed. 488; Salem First Nat. Bank 
v. Salem Capital Flour Mills Co., 31 
Fed. 580, 12 Sawy. 485, 496; Markell 
v. Kasson, 31 Fed. 104; Barnard v. 
Hartford: ete., (Ri. Col, 28 WiGas iINo: 
1,063; Lowenstein v. Glidewell, 15 F. 
Cas. No., 8,575, 56 Dill. 325. 
Ala.—Todd v. Interstate Mortg., 
etc., Co., 196 Ala. 169, 71 S 661; Web- 
ster v. Debardelaben, 147 Ala, 280, 
41 S 831; Meyer v. Calera Land Co., 
1383 Ala. 554, 31 S 938; Etowah Min. 
Co. v. Wills Valley Min., etc., Co., 
121 Ala, 672, 25 S'720. 
Ark,— Allen v. Allen, 14 Ark. 666. 
Fla.—Spencer v. Spencer, 59 Fla. 
608, 52 S 146; Price v. Stratton, 45 
Fla. 535, 33 S 644; Ballard v. Ken- 
nedy, 34 Fla, 483, 16 S 327. 
Ga.—Ray v. Home, etc., Invest., 
etc., Co., 106°Ga. 492, 32 SE 603; 
Ryan vy. Fulghum, 96 Ga. 234, 22 SH 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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equitable relief whieh may uphold the jurisdiction 


of the court independent of the original bill,°* the 
dismissal of the original bill does not carry the cross 
bill with it, but the cross bill remains for disposi- 
tion. There is, however, authority for the dismissal 
of the cross bill, where the original is dismissed for 
want .of equity jurisdiction, even though the bill 
alleges grounds for equitable relief.9* If a cross 
bill is filed against a person who was made a party 
to the litigation by an amended bill, dismissing the 
amended bill on demurrer disposes of the cross bill 
as to him.®* Where a court decrees that plaintiff 
is not an interested party and for that reason only 
dismisses the original bill, a cross bill automatically 
suffers the same fate.°° Under a statute requiring 
the bill to be filed in the district in which a material 
defendant resides, the dismissal of the original bill 
will not affect a cross bill set up by one defendant 
against his codefendant, although he is the only 
material defendant residing in the district where 
the suit is brought.°7 It has been held that, in the 
absence of express provisions to the contrary,®® a 
eross bill by a defendant against a codefendant will 
not be retained after the dismissal of the original 
bill,®® but there is authority to the contrary. Where 
an amended and supplemental bill is dismissed, a 
eross bill containing substantially the averments, 
and praying the same relief, as the amended and 
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supplemental bill, is properly dismissed.2> When the 
action taken on the original bill disposes of the sub- 
ject matter of a cross bill, the latter may be dis- 
missed. Where the cross bill does not fall with the 
original it may be retained as an original bill,* or 
as an original bill in the nature of a cross bill.5  Al- 
though it is the better practice to dismiss a cross 
bill in terms,° a formal dismissal is unnecessary 
where the subject matter of cross bill is disposed of 
by a decree upon the original bill.? 

__ Under the federal equity rule, permitting the set- 
ting up of any set-off or counterclaim which might 
be the subject of an independent suit in equity, such 
set-off or counterclaim is in effect a eross suit and 
is not affected by a decree dismissing the bill on 
the merits.® 

[$ 617] M. Abolition or Modification of Cross 
Bills. As the result of statutes or rules of courts 
in some jurisdictions, cross bills have been entirely 
quency} or the practice as to them greatly modi- 

ed.? 

The federal equity rules,!° while not abolishing 
eross bills,‘t have very considerably changed and 
modified the practice as to them by providing that 
the answer must state in short and simple form any 
counterclaim arising out of the transaction which 
is the subject matter of the suit,!* and that any set- 
off or counterclaim against plaintiff, which might be 


9. See statutory provisions and 


940; Tift v. Keaton, 78 Ga. 235, 2 SE 
690; Evans v. Sheldon, 69 Ga. 100; 
Jones vy. Thacker, 61 Ga. 329. : 

Ill.—FPingrey v. Rulon, 246 Ill. 109, 
92 NE 592; Ralls v. Ralls, 82 Tl. 243; 
Mohler y. Wiltberger, 74 Ill. 163; 
aMeConnel (iv... Smith,. .23,-, 111." 617; 
French v. Bellows Falls Say. Inst., 
Cite At 79: 

Iowa.—Cramer v. Clow, 81 Iowa 
255, 47 NW 59, 9 LRA 772; Worrell 
v. Wade, 17 Iowa 96. 

Ky.—Wickliffe v. Clay, 1 Dana 
; Wilson v. Bodley, 2 Litt. 55. 


Mich.—Griffin v, Griffin, 118 Mich. 
446, 76 NW 974. 

Nebr.—Armstrong v. Mayer, 69 
Nebr. 187, 95 NW 51. 

N. J.—Somerville Water Co. v. 


Somerville, 78 N. J. Eq. 199, 78 A 
793; Nation Docks, etc., Connecting 
R. Co. v. Pennsylvania R. Co., 52 N. 
J. Eq: 555, 30,:A 580; Coogan ‘v. Mc- 
Carron, 50 N. J. Eq: 611, 25 A 330; 
Dawson v. Amey, 40 N. J. Eq. 494, 
4 A 442, 

Oh.—Ohio Savy. Bank, etce., Co. v. 
Strausz, 14.Oh. Cir..Ct.N.) S. 51. 

R. I.—Wetmore v. Fiske, 15 R. I. 
3545-5 Ars (Dy 100A 627,.,629) 

S..c—State Eank v. Rose, 18 S. C. 
Hq. 292. 

Tenn.—McDowell v. Hunt Contract- 
ing Co., 133 Tenn. 437, 181 SW 680; 
Partee v. Goldberg, 101 Tenn. 664, 
49 SW 758. 

Vt.—Hyde Park Lumber Co. v. 
Hunt, 90 Vt. 435, 98 A 907, AnnCas 
1918BE 1183. 

Va.—Eauitable LL. Assur. Soc. v. 
Wilson, 110 Vt. 571, 578, 66 SE 836 
[quot Cyc]; Ragland v. Broadnax, 29 


Gratt. (70 Va.) 401. 
iW. aVarbis, uit Coal Co. vy. 
Thomas, 76 W. Va. 161, 85 SE 171; 


Pyle v. Henderson, 65 W. Va. 39, 63 
SE 762; Pethtel v. McCullough, 49 
WwW. Va. 520, 39 SE 199; West _Vir- 
ginia Oil, ete., Co. v. Vinal, 14 W. Va. 


637. 
Eng.—McGowan y. Middleton, 11 Q. 


B. D. 464. 

93. Anders vy. Sandlin, 191 Ala. 
158, 67 S 684; Bell v. McLaughlin, 183 
Ala. 548, 62 S 798; Swope v. Swope, 
17se Ala, “v2 7759s S . 661s. Meyer, Vv. 
Calera Land Co., 133 Ala, 554, 31 S 
938; Ex p. Jones, 133 Ala, 212, 32 S 
643; McGlathery v. Richardson, 129 
Ala, 653, 29-S 665; Etowah Min. Co. 


v. Wills Valley Min., ete., Co., 121 
Ala. 672,25 S 720; Abels v. Planters’ 
etc., Ins. Co:,-/92 Ala..-382, 9° S 423; 
Wilkinson vy. Roper, 74 Ala. 140; Con- 
tinental L. Ins. Co. v. Webb, 54 Ala. 
688. See Wachter y. Blowney, 104 
Ill. 610 (if the cross bill seeks equi- 
table relief, and is sustained by the 
proofs, the court must grant it, but 
where the remedy at law is inade- 
quate the cross bill is properly dis- 
Atel Let And see cases supra note 
92. 

94. Dows v. Chicago, 11 Wall. (U. 
S.) 108, 20 L. ed. 65 (avoidance of 
multiplicity of suits). But see 
Dewey v. West Farimont Gas Coal 
COMMAS) WE Ss Blot POL As. or La 
ed. 179 (upholding the dismissal of 
a cross bill on the ground that it 
was dependent upon the original and 
sought no purely equitable relief). 

95. Wright v. Frank, 61 Miss. 32. 

96. Harney v. Wilson, 198 Ill. A. 
477. 

97. Faulk v. Hobbie Grocery Co., 
178 Ala. 254, 59 S 450. 

98. See statutory provisions and 
court rules; and Abels v. Planters’, 
etc., Ins. Co., 92 Ala. 382, 9 S 423; 
Kennewig Co. v. Moore, 49 W. Va. 
323, 38 SE 558. 

99. Abels v. Planters’, etc., Ins., Co., 
92 Ala. 382, 9 S 423; Elderkin v. 
Fitch, 2 Ind. 90; Kennewig Co. v. 
Moore, 49 W. Va. 3238, 38 S 528. 


1. Sharp v., Pike, 5 B. Mon, (Ky.) 
155. : 

2. Bonney v. Lamb, 210 Ill. 95, 
71, NE 375. 


3. °U. S. wv. California, etc., Land 
Col; 192 U.S. 355, 24 -SCt 266, 44 1. 


‘ed. 476: New Memphis Gaslight Co. 


vy. Rawlings, 105 Tenn. 268, 60 SW 
206, 80 AmSR 880. f 

4 Sigman y. Lundy, 66 Miss. 522, 
6S 245. 

5. Coogan v. McCarren, 50 N. J. 
Eq. 611, 25 A 330. : 

6 Etowah Min. Co. v. Wills Val- 
ley Min., etc., Co., 121 Ala. 672, 25 
S$ 720; Wyatt v. Garlington, 56 Ala. 
576; Ellingwood v. Ellingwood, Ob VE, 
134, 99 A 781. ; 

7. Etowah Min. Co. v. Wills Val- 
ley Min., etc., Co., 121 Ala, 672, 25 
S720; Wyatt v. Garlington, 56 Ala. 
3 Dana (Ky.) 


576; Ross y. Clore, 
189. 

8. Buffalo Specialty Co. v. Van- 
cleefe, 217 Fed 91 [rev on other 


grounds 227 Fed 391,.142 CCA 87]. 


court rules; and Alywin y. Morley, 
41 Monte 2191, 108: P78: 

[a] In New Jersey cross bills are 
abolished, and any matter which was 
the proper subject of a cross bill 
under the former practice may be 
set up by a counterclaim in the an- 
swer. Chancery Act (1915) § 111. 

[b] In Oregon, (1) by statute, cross 
bills have been abolished, except for 
the purpose of asserting an equitable 
defense in an action at law, but any 
defense that defendant may have 
against plaintiff in a suit may be 
pleaded as a counterclaim. See 
Hanna v., Hope, 86 Or. 303, 168 P 
618; Heidel y. Shute, 86 Or. 210, 167 
P 586, 168 P 298; Rouse v. Riverton 
Coal Con Or 5A, 42 oso me hen 
pletone Vie CO0kK,,.09s Or: bole voommis 
230; Howe vy. Kern, 63 Or. 487, 125 
P 834, 128 P 818; Fire Assoc. v. Al- 


lesina, 45 Or. 154, 77 P 123; Bea- 
cannon .v.,.luiebe, “11 Or, 24434" 5°"e 
HES (2) “A purely equitable de- 


fense cannot be pleaded in an answer 
to an action at law, but it can be 
made available by a cross bill.” 
Tooze v. Heighton, 79 Or. 545, 552, 
156 P 245. To same effect Miller v. 
Hisher, 77 Or. 532; 151 P 971; Hirsch 
v. May, 75 Or. 403, 146 P 831; Donart 
Vv, Stewart, 63°)/Or. “6,126 °P 3608: 
Dose v. Beatie, 62 Or. 308, 123 P 
383, 125 P 277; Lumbermen’s Nat. 
Bank v. Campbell, 61 Or.'123, 121 P 
427; Watson v. McLench, 57 Or. 446, 
110 P 482, 112 P 416; South Port- 
land Land Co. v. Munger, 36 Or. 457, 
54 P 815, 60 P 5; Ming Yue vy. Coos 
Bay,, ete, K.,, sete, Comm 2e Or. 2302. 
33 P 641. (3) In order for a defend- 
ant at law to file a cross bill in 
equity for equitable relief, such de- 
fendant must be without a remedy at 
law as plain, ‘adequate, and com- 
plete in respect to the final relief and 
the mode of securing it, as that of- 
fered by a suit in equity based on 
the same facts. Dose v. Beatie, su- 
pra; Hughes vy. Pratt, 37 Or. 45, 60 
Per. 

10. Equity Rules (1912), rule 30. 

11. El Banco Popular y. Wilcox, 
8 Porto Rico Fed. 430. 

12. Electric Boat Co. v. Lake Tor- 
pedo Boat Co., 215 Fed. 377 (‘‘trans- 
action” embraces both the right and 
the breach of it together with the 
various occurrences that make up 
each). 
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the subject of an independent suit in equity against 
him, may be set out in the answer without a cross 
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13. Knupp v. Bell, 243 Fed. 157, 
156 CCA 23; U. S. Expansion Bolt 
Co. v. H. G. Kroncke Hardware Co., 
234 Fed. 868, 148 CCA 466, 216 Fed. 
186; Harper v. Klaw, 232 Fed, 609; 
Goodno y. Hotchkiss, 230 Fed, 514; 
Williams v. Adler-Goldman Commun. 


Co., 227 Fed. 374, 142 CCA 70; U. S. 
eh ai 223 Fed, 316, 138 CCA 


[a] Rule construed.—(1) Being in 
effect a cross suit, such set-off or 
counterclaim is not affected by a de- 
cision dismissing the bill on its mer- 
its. Buffalo Specialty Co. v. Van- 
cleef, 217 Fed. 91 [rev on other 
grounds 227 Fed. 391, 142 CCA 87]. 
(2) As to the counterclaims thus au- 
thorized to be set up, this rule is 
mandatory, and counterclaims not 
thus set up will be deemed aban- 
doned. Portland Wood Pipe Co. v. 
{Slick .Bros., Constr Co., |222) Fed. 
528. (3) In an action at law defend- 
ant may have the same relief he can 
in a suit in equity, under this rule, 
namely, an affirmative judgment 
against plaintiff by counterclaim in 
the answer, instead of having to file 
a cross bill. Sherman Nat. Bank v. 
Shubert Theatrical Co., 247 Fed, 256, 
15OLICCA. 850% 2 (4)i- TL there: is: nov 
a diversity of citizenship, or if the 
subject matter of a counterclaim is 
not within the jurisdiction of a fed- 
eral court, the counterclaim should 
be stricken out for want of jurisdic- 
tion. This rule could not, even if 
it so intended, enlarge the jurisdic- 
tion of a court of equity, or of a fed- 
eral court. Cleveland Engineering 
Co. v. Galion Dynamic Motor Truck 
Co., 243 Fed, 405. (5) According to 
some of the decisions this rule does 
not permit the filing of a set-off or 
counterclaim unless the subject mat- 
ter of such counterclaim might, un- 
der the previous practice, have been 
pleaded by a cross bill, and the only 
effect of this rule is to allow a de- 
fendant to use his answer as a sub- 
stitute for a cross bill, by setting 
out, as a counterclaim, any matter 
which theretofore, might have been 
alleged by a cross bill, but only if 
it is so germane to the issues in the 
suit that it might previously have 
been pleaded by a cross bill. Ohio 
Brass Co. v. Hartman-Electrical Mfg. 
Co., 243 Fed. 629; Christensen v. 
Westinghouse Tract. Brake Co., 235 
Fed. 898 [rev on other grounds 243 
Fed. 901]; Sydney v. Mugford Print- 
ing, etc., Co., 214 Fed. 841; Klauder- 
Weldon Dyeing Mach. Co. v. Giles, 
212 Fed. 452; Atlas Underwear Co. 
v. Cooper Underwear Co., 210 Fed. 
347; Adamson vy. Shaler, 208 Fea. 
566; Williams Patent Crusher, etc., 
Co. v. Kinsey Mfg. Co., 205 Fed. 375; 
Terry Steam Turbine Co. v. Sturte- 
vant, 204 Fed. 103. (6) But accord- 
ing to other decisions the subject 
matter is not limited to matters 
which might under the old practice 
have been the subject matter of a 
cross bill, but in the language of the 
rule any matter “which might be 
the subject of an independent suit 
in equity,’ may be set up, and de- 
fendant may plead a counterclaim 
cognizable in equity, although it is 
entirely independent of plaintiff's 
suit. Champion Spark Plug Co, v. 
Champion Ignition Co., 247 Fed. 200; 


While in the earlier 
stages of the case,!* amendments, particularly if of 
a more or less formal character, have generally 
been permitted as of course, and, although there are 
statutes and rules of court giving the right to make 
certain amendments at certain stages,!® the general 
rule is that the allowance of amendments of equity 
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Paramount Hosiery Form Dyeing Co. 
v. Walter Snyder Co., 244 Fed. 192; 
Buffalo Specialty Co. v. Vancleef, 217 
Fed. 91 [rev on other grounds 227 
Fed, 391, 142 CCA 87]; Hlectric Boat 
Co. v. Lake Torpedo Boat Co., 215 
Fed. 377; Vacuum Cleaner Co. Vv. 
American Rotary Valve Co., 208 Fed. 
419; Salt’s Textile Mfg. Co. v. 
Tingue Mfg. Co., 208 Fed. 156, 157; 
Marconi Wireless Tel. Co. v. National 


oa Signaling Co., 206 Fed. 295, 
297. 

14. See infra §§ 632, 652. 

15. See infra §§ 631, 652. 


16. See statutory provisions and 
court rules; and: 

Ind.—Cheek v. Tilley, 31 Ind, 121. 

Mich.—Bowers v. Chippewa, Cir. 
Judge, 136 Mich. 367, 99 NW 394. 

Miss.—Jackson y. Lemler, 83 Miss. 
37, 35 S 306. 

N. Y¥.—Clark v. Judson, 2 Barb. 90; 
Williams v. Hogeboom, 8 Paige 469; 
Parker v. Grant, 1 Johns. Ch. 434. 
sen emo nee v. Wadsworth, 11 Phila. 

[a] In Alabama (1) it is provided 
by statute (Code [1907] § 3126) that 
“amendments to bills must be al- 
lowed at any time before final decree, 
by striking out or adding new par- 
ties, or to meet any state of evidence 
which will authorize relief; and 
amendments to answers must be al- 
lowed at any time before final de- 
eree, so as to set up any matter of 
defense.” See Henderson v. Mall, 134 
MAUD Og oa WS meas.» Oo) UAT AG MO Loe 
American Freehold Land Mortg. Co. 
Veobolland 132) )Alaseloby tse, sh OoUs 
Stein v. McGrath, 116 Ala. 593, 598, 
22 S 861; Truss v. Miller, 116 Ala. 
494, 22 S 8638; Hunt v. Stockton Lum- 
ber .Co., M3 Ala. 387 2d 4S 4b 4 Pot= 
wiler v. Atkins, 106 Ala. 194, 17 S 
394; Ex p. Ashurst, 100 Ala. 573, 13 
S 542; Harland v. Person, 93 Ala. 
213, 12 °S' (319: Oldsev. “Marshalls 293 
Ala, 138, 8 S 284; Adams vy. Phillips, 
75 Ala. 461; Prickett v. Sibert, -75 
Ala. 315%; Conner y. Smith, 74 Ala. 
115; Shackelford v. Bankhead, 72 Ala. 
476; Stoudenmire v. De Bardelaben, 
72 Ala. 300; Kingsbury v. Milner, 69 
Ala. 502; Hinton v. Citizens’ Mut. 
Ins. Co., 63 Ala. 488; Smith v. Cole- 
man, 59 Ala, 260; Bishop v. Wood, 
59 Ala. 253; Martin v. Mohr, 56 Ala. 
221, (2) This statute has been con- 
strued as intending that the rules 
governing amendments in courts of 
equity shall conform substantially to 
the rules and practice prevailing in 
courts of law. Rapier v. Gulf City 


Paper Co., 69 Ala. 476; Moore vy. Al- 
vis, 54 Ala. 356; King y. Avery, 37 
Ala. 169. (3) It converts the al- 


lowance of amendments from matter 
of discretion in the court, into a mat- 
ter of right in the party, if the right 
is claimed at any time before final 
decree. Rapier v. Gulf City Paper 
Co., 69 Ala. 476; Pitts v. Powledge, 
56 Ala. 147. (4) After defendants 
have pleaded, a bill insufficient as one 
for discovery cannot as matter of 
right be amended by adding inter- 
rogatories. McCaw vy. Barker, 115 
Ala. 543, 22 S 131. (5) A disallowance 
of an amendment filed on the day of 
the entry of the decree is proper, 
where it does not appear that it was 
filed before the decree was rendered. 
Beatty v. Brown, 85 Ala. 209, 4 S 
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bill, such set-off or counterclaim, so set up, having 
the same effect as a cross suit.}% 


pleadings, at any and every stage of the case, rests 
largely in the discretion of the court, this discretion 
being exercised with a view to the character of the 
amendments and the circumstances under which they 
are sought,!’? great liberality being indulged in as 
to purely formal amendments and those sought at 
the early stages of the case, and much greater strict- 


609. (6) A decree determining all 
matters except the adjustment of an 
account, which is left to the regis- 
ter, is final and prevents subsequent 
amendments. Hunt v. Stockton Lum- 
ber Co., 113 Ala. 387, 21 S 454. (7) 
Prior to this statute, amendments in 
equity were largely discretionary. 
Lanier vy. Driver, 24 Ala. 149; Michan 
v. Wyatt, 21 Ala. 813; Pinkston v. 
Taliaferro, 9 Ala. 547; Cummings v. 
Gill, 6 Ala. 562; Bryant v. Peters, 3 
Ala. 160. 

{b] In Georgia (1) by statute 
(Park Code Annot. § 5681), plaintiff 
or detendant may amend at any stage, 
“as matter of right.” See Gress 
Lumber Co. v. Rogers, 85 Ga. 587,.11 
Sle 867; Jordan vy. Gaulden, 73 Ga. 
191; King v. King, 45 Ga. 195; Oliver 
v. Persons, 29 Ga. 568; Pool v. Mor- 
ris, 29 Ga. 374, 74 AmD 68; Vanderzer 
v. McMillan, 28 Ga. 339; Chambless 
v. Taber, 26 Ga. 167; Camp v. Ban- 
croft, 25 Ga. 74; Burney v. Ball, 24 
Ga. 505; Hook v. Brooks, 24 Ga. 
75; Canant v. Mappin, 20 Ga. 730; 
Brown v. Redwyne, 16 Ga. 67. (2) 
Rut after all the issues between the 
parties kave been submitted to an 
auditor, and report has been made 
and exceptions filed and overruled, 
one of the parties cannot then amend 
his pleadings and carry the case to 
a jury. omits, merits) Bryant v. 
Welch, 68 Ga. 292. (8) Prior to this 
statute amendments were discretion- 
ary and subject to review only for 


abuse. McDougald y. Williford, 14 
Ga. 665; Garner v. Keaton, 13 Ga. 
431; Molyneaux v. Ccllier, 13° Ga. 


406; Georgia R., 
8: Ga. ~313s 
Ga. 390. 
17. U. S—Rio Grande Dam, etc. 
Conve TU. St, 5215" Ue Ss 266s. 30 eSet 
97, 54 L, ed. 190; Richmond vy. Irons, 
UT Ur S:0 2k 7 ISCt tosh om Lane: 
864; Hardin vy. Boyd, 113°U. S. 756, 
5 SCt 771, 28 L. ed. 1141; Bakersfield 
Nat. Bank v. Moore, 247 Fed. 913, 160 
CCA 103; Williams vy. Cobb, 219 Fed. 
663, 1384 "CCA 217 [aff 242 U. S. 307, 
37 ‘SCt 115, 61 L. ‘ed. 325.17 Crown 
Feature Film Co. v.. Bettis. Amuse- 
ment Co., 206 Fed. 362; Ferguson Con- 
tracting Co. v. Manhattan Trust Co., 
118 Fed. 791, -55-CCA °529; Berliner 
Gramophone Co, y. Seaman, 113 Fed. 
750, 51 CCA 440; Ritchie v. MceMul- 
len, 79 Fed. 522, 25 CCA 50 [mod Mc- 
Mullen v. Ritchie, 64 Fed. 253, and 
certiorari den 168 U. S. 710, 18 SCt 
945, 42 LL. ed. 1212]: Gubbins” v. 
Laughtenschlager, 75 Fed. 615; Hud- 
son v. Randolph, 66 Fed. 216, 13 CCA 
402; Caster v. Wood, 5 F. Cas, No. 
2,505, Baldw. 289; Fisher v. Ruther- 
ford, 9 F. Cas. No. 4,823, Baldw. 188. 
Ala.—Corona Coal, ete, Co. v. 
Swindle, 152 Ala. 413, 44 § 549; 
Rapier v. Gulf City Paper Ges 69 Ala. 
476;-Lanier yv. Driver, 24 Ala. 149; 
Michan v. Wyatt, 21 Ala. 813; Pink- 
ston y. Taliaferro, 9 Ata, 5AT: Cum- 
mings v. Gill, 6 Ala. 563. 
Cal.—Tehama County v. Sisson, 152 
Cal. 167, 92 P 64; Graham v. Stewart, 
68 Cal. 374, 9 P 555. 
ais —Camp v. Waring, 25 Conn. 
D. C.—Brainard y. Buck, 16 App. 
bIo, Path. 184° S299 22 SOuesase 
46 L. ed. 449]. 
Fla.—Oneida Land Co. v. Richard, 


ete., Co, ive Milnor, 
Martin vy. Atkinson, 5 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ness being observed in the later stages, especially 
as to amendments of a substantial character.18 The 
rules as to amendments are applied more liberally 
im equity suits than in actions at law.1® In passing 


upon applications to amend, the 


should never be sacrificed to mere form, or by too 
rigid an adherence to technical rules of practice.2° 
Amendments to pleadings in equity are favored 
where they tend to promote substantial justice,?? and 
a court of equity will exercise great latitude in al- 
lowing amendments of the pleadings so as to develop 
the real issues in a cause, and permit the merits of 
a controversy to be passed on.??, Undoubtedly, how- 
ever, great caution should be exercised when the ap- 
plication comes after the litigation has continued 


‘73 Fla. 884, 75 S 412; Warren v. War- 
ren, 73 Fla. 764, 75 S 35; Barnard v. 
King, 68 Fla. 446, 67 S 136; Griffin 
v. Societe Anonyme, etc., 53 Fla. 801, 
44 S$ 342; Bosworth v. Sandlin, 46 
Fla. 532, 35 S 66; Saunders v. Rich- 
ard, 35 Fla. 28, 16 S 679. 

Ga.—Estill v. Estill, 147 Ga. 358, 
94 SE 304; McDougald v. Williford, 
14 Ga. 665; Molyneaux v. Collier, 13 
Ga. 406; McDougald vy. Dougherty, 
11 Ga. 570; Georgia R., éte., Co. v. 
Milnor, 8 Ga. 318; Martin vy. Atkin- 
son, 5 Ga. 390. 

Ida.—Small y. Harrington, 10 Ida. 
499, 79 P 461. 

Ill.— Struve v. Tatge, 285 Ill. 103, 


120 NE 549; Walker v. Struthers, 
273 Ill. 387, 112 NE 961; Loomis v. 
Collins, 272 Ill. 221, Vit NE’ 999; 


Drew v. Drew, 271 Ill. 239, 111 NE 
134; Guerin v. Guerin, 270 Ill. 239, 
110 NE 402; Waggoner v. Saether, 267 
Ill. 32, 107 NE 859; Taylor v. Taylor, 
259 Ill. 524, 102 NE 1086; Foss _v. 
People’s Gas Light, ete., Co., 241 Ill. 
238, 89 NE 351; Robinson y. McKen- 
ney, 239 Ill. 343, 88 NE 264; Venner 
Were hicaron City, Ra-Co. 2367 11l. 7349, 
86 NE 266; Henderson vy. Harness, 
184 Ill. 520, 56 NE 786; Wolverton v. 
Taylor, 157 Ill. 485, 42 NE 49; Gor- 
don v. Reynolds, 114 Ill 118, 28 NE 
455; Scott v. Harris, 113 Ill. 447; 
March v. Mayers, 85 Ill. 177; Barm vy. 
Bragg, 70 Ill. 283; Gregg v. Brower, 
67 Ill. 525; Hewitt v. Dement, 57 Il. 
H00r. wMiagon sve -Bairsd 338. dil. eyl94; 
McArtee vy. Engart, 13 Ill. 242; Jef- 
ferson County v. Ferguson, 13 Ill. 33; 
Zulu Mfg. Co. v. Hoffman, 202 111. 
A. 292; Soden y. Claney, 185 Ill. A. 
596 [aff 269 Ill. 98, 109 NE 661]; 
Chandler v. Ward, 83 Ill. A. 315 [rev 
rh ae grounds 188 Ill. 322, 58 NE 

La.—Young y. Guess, 115 La. 230, 
Biome Oy Aas 

Me.—Shaw v. Monson Maine Slate 
Co., 96 Me. 41, 51 A 285; York v. 
Murphy, 91 Me. 320, 39 A 992. 

Md.—Wilmer v. Placide, 128 Md. 
168, 97 A 363; Calvert v. Carter, 18 
Md. 73; Warren v. Twilley, 10 Md. 
39; Ellicott v. Hustace, 6 Md. 506; 
West v. Hall, 3 Harr. & J. 221. 

Mass.—Old Dominion Copper Min., 
etc., Co. v. Bigelow, 203 Mass. 159, 
89 NE 193, 40 LRANS 314; Byers v. 
Franklin Coal Co., 106 Mass. 131; 
Platt v. Squire, 5 Cush. 551. 

Mich.—Lake Erie Land Co. v. 
Chilinski, 197 Mich, 214, 163 NW 
929; Antoszewski vy. City Plumbing 
Co., 185 Mich. 215, 151 NW_ 635; 
Brown v. King, 172 Mich. 355, 137 
NW 729; Church v.. Holcomb, 45 Mich. 
29, 7 NW 167; Livingston v. Hayes, 
43 Mich. 129, 5 NW 78; Munch v. 
Shabel, 37 Mich. 166. : 

Miss.—Miller v. Mississippi North- 
ern Bank, 34 Miss. 412; Truly Vv. 
Lane, 15 Miss. 325, 45 AmD 305; Tan- 
ner v. Hicks, 12 Miss. 294. 

N. .J.—Arnaud ‘v. Grigg, 29 N. J. 
Eq. 1; Hoffman v. Hummer, 17 N. J. 
Eq: 269; Codington v. Mott, 14 N. J. 
Eq. 430, 82 AmD 258. 

N. Y.—Bowen v. Cross, 4 Johns, Ch. 


BY iy 
Pa,—Leach v. Ansbacher, 55 Pa, 


EQUITY 


4 


ends of justice 


Infants. 


85; Rickett’s App., 9 Pa. Cas. 247, 
LZEAS COS Olina yaw Ways baCon 4576 
Fricke v. Magee, 10 WklyNC 50; Mil- 
ler v. *ulton, 15 YorkLegRee 162. 

Porto Rico.—Insular Dock Co. v. 
P. J. Carlin Constr. Co., 8 Porto Rico 
Fed. 55; Mercelis v. Wilson, 6 Porto 
Rico Fed. 42, 47; Garrosi v.. Garrosi, 
1 Porto Rico Fed. 230. 

S. C—Prescott v. Hubbell, 10 S. C. 
Eq. 210. 

Tenn.—Perkins vy. Hays, Cooke 189, 
5 AmD 680. 

Vt-—Porter, Vv. akutland:  Banieet9 
Vt. 410. ; 

Va.—Branch y. Buckley, 109 Va. 
784, 65 SE 652; Vashon y. Barrett, 
99 Va. 344, 38 SE 200; Glenn vy. 
Brown, 99 Va. 322, 38 SE 189; Liggon 
v. Smith, 4 Hen. & M. (14 Va.) 405. 

W. Va.—Dudley v. Niswander,. 65 
Wee Va. 46105 64 “SE 745° “Ratlitr ‘vy. 
Sommers; 55 <W.) Var 30; 46 S712; 


1 AnnCas 970; Bill v. Schilling, 39 
W. Va. 108. 19 SE 514, 
Wis.—Scheuer v. Chloupek, 130 


Wis. 72, 109 NW 1035. 

“In reference to amendments of 
equity pleadings -the courts have 
found it impracticable to lay down 
a rule that would govern all cases. 
Their allowance must, at every stage 
of the cause, rest in the discretion of 
the court; and that discretion must 
depend largely on the special circum- 
stances of each case.” Hardin v. 
Boyd. kiss Uses. 756.4 Gie 5S sSCte 771, 
28 L. ed. 1141. 

{a] Rule applied.—It is within the 
discretion of the court: (1) To per- 
mit the filing, @uring the hearing, of 
an amended answer in the nature of 
a cross bill. Lake Erie Land Co.-v. 
Chilinski, 197 Mich, 214, 163 NW 
929. (2) To reject amendments to 
the bill offered after trial, argument, 
and announcement of the court’s find- 
ings. Guerin v. Guerin, 270 Ill 239, 
110 NE 402. 

[b] Complicated issues raised.— 
An amendment may be allowed, al- 
though as a result, complicated is- 
sues may be riised, involving the 
consideration of the laws of a foreign 
state and the powers of officers ap- 


pointed by its courts. Strout v. 
United Shce Mach. Co., 215 Mass. 


1116/0102 NI5 312. 

[cl] The allowance of an amend- 
ment to an amended bill (1) is dis- 
eretionary. Kernan y. Carter, 132 Md. 
577, 104 A 530. (2) Where plaintiff,, 
after filing an original bill, an amend- 
ed bill, and amendment to an amend- 
ed bill, and the second amended bill, 
fails to state a case, further amend- 
ment is not as of course. Barco y. 
Doyle, 50 Fla. 488, 39 S 103. 

Review of discretion see Appeal 
and Error §§ 27-57. 

18. U.S.—Taylor v. Longworth, 14 
172, 10 L. ed. 405; Walden v. 
Bodley, 14 Pet. 156, 10 L. ed. 398; 
Gubbins v. Laughtenschlager, 75 Fed. 
615. 

Ala.—Evans vy. Bolling, 5 Ala. 550. 


Fla.—Warren v. Warren, 73 Fla. 
764, 75 S 35. 
Ill.—Robinson v. McKenney, 239 


Till. 
Co. v. Wasson, 


343, 88 NE 264; Gipps Brewing 
193 Ill. A. 158; Foss 
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for some time, or when the granting of it would 
cause serious inconvenience or expense to the op- 
posite side.*? An amendment should rarely, if ever, 
be permitted where it would materially change the 
very substance of the case made by the bill, and to 
which the parties have directed their proofs.24 
Amendments are allowed with great liberality when 
the pleading is not under oath.?® 
tion is exercised in regard to amendments of plead- 
ings that are sworn to.26 
Special indulgence in the way of amend- 
ment will be granted to infants, who are considered 
as particularly under the protection of the court.27 
Amendment by court. Although the court may 
suggest, or even direct, an amendment,?® it cannot ex 


But greater cau- 


v. People’s Gas Light, etc., Co., 145 


a A. 215 [aff 241 Ill. 238, 89 NE 
Ae 

Ky.—Sumrall vy. Ryan, 1 J. J. 
Marsh. 97. 


Miss.—Field v. Middlesex Banking 
Co, 77 Migs. 180, 26 S 365; Smith v. 
Harrington, 49 Miss. 771. : 

N. J.—Huffman v. Hummer, 17 N. 


J. Eq. 269; Seymour v. Long Dock 
Co: A eeN Eq. 169. 
19. Stuart v. Camp Carson Min., 


ete; Cos, 84 Or. T7023 6b“ PP soo But 
see Calloway v. Dobson, 4 F. Cas. No. 
2,325, 1 Brock. 119 (greater strict- 
ness in equity than at law as to 
amending answers). 

20. Hardin v. Boyd, 113 U.S. 756, 
5 SCt? 7.7152 28 Vas ed, eae Warren 
Featherbone Co. v. De Camp, 154 
Fed. 198; Wolverton v. Taylor, 157 
Tll. 485, 42 NH 49; Glenn v. Brown, 
99 Va. 322, 38 SE 189. 

21. Cummings v. Hamrick, 74 W. 
Va. 406, 82 SE 44. 

22. Field v. Middlesex Banking 
Co., 77 Miss. 180, 26 S 365; Henderson 
vy. Kissam, 8 Tex. 46. 

23. Richmond v. Irons, 121 U.S. 
27. 7 SCt 788, 30 L. ed. 864; Hardin 
Vv. Boyd; 113/U. SS 75636b" SCtaiiaye28 
L. ed. 1141; Glenn v. Brown, 99 Va. 
322, 38 SE 189. 

24.) ‘Hardin av. Boyd, 2238 Laks: 
7656,.5 SOt/771528 Ty 'ed: 11415 FGlenn 
v. Brown, 99 Va. 322, 38 SE 189. 

25. Ga.—McDougald v. Williford, 
14 Ga. 665. 

Tll.— Gregg v. Brower, 67 Ill. 525; 
Marble v. Bonhotel, .35 Dll. 240; 
Droullard v. Baxter, 2 Ill. 191. 

Mass.—Byers v. Franklin Coal Co., 
106 Mass. 131. 

Mich.—Morrison v. Mayer, 63 
Mich. 238, 29 NW 698; McMann v. 
Westcott, 47 Mich. 177, 10 NW 190; 
Chureh v. Holcomb, 45 Mich. 29, 7 
NW 167; Livingston v. Hayes, 43 
Mich. 129, 5 NW 78. 

Miss.—Hunt v. Walker, 40 Miss. 
590; Moss v. Davidson, 9 Miss. 112. 

N. J.—Miller v. Miller, 40 N. J. Eq. 
475, 2 A 449; Codington v. Mott, 14 
N. J. Eq. 430, 82 AmD 258; Buckley 
v. Corse, 1 N. J. Hq. 504. 

Va.—Belton v. Apperson, 26 Gratt. 
(67 Va.) 207. 

W. Va.—Burlew v. Quarrier, 16 W. 
Va. 108. 

26. Verplanck v. Mercantile Ins. 
Co., 1 Edw. (N. Y.) 46; Cook v. Bee, 
2 Tenn. Ch. 343. See also infra § 639. 


27. Seymour v. Long Dock Co., 17 
N. J. Eq. 169; Pritchard v. Quin- 
chant, Ambl. 147, 27 Reprint 95; 


Serle v. St. Elroy, 2 P. Wms. 386, 
24 Reprint 778; Plunket v. Joice, 2 
Sch. & Lef. 159. 

28. Caldwell v. King, 76 Ala. 149; 
Dekle v. Barkley, 48 Fla. 250, 37 S 
581; Kellogg v. American Ins. Co., 
62 N. J. Eq. 811, 48 A 1117 [aff 58 
N. J. Eq. 344, 44 A 190]. 

[a] Rule applied.— Where the 
real party plaintiff in a bill by his 
guardian is alleged to be mentally 
weak, if not insane, the court sua 
sponte will suggest a recasting of 
the bill, lest defects now _ easily 
amended might prove hurtful after 
an expensive litigation. Dekle_ v. 
Barkley, 48 Fla, 250, 37 S 581. 
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mero motu amend the pleadings or eliminate any 
After issue has been perfected, the 
proofs closed, the final argument’ fully made, and 
the cause finaily submitted, it is a wrong exercise 
of the discretion of the court, to make an order re- 
manding it to the files, with leave to amend, without 


part thereof.?° 


any application for such order.®° 
Construction. 


meaning.*? 
Statutes and court rules. 


or rule of court.%? 
[§ 619] 


[b] As to infant defendants the 
usual course is to direct amendments. 
Kellogg v. American Ins. Co., 62 N. 
J. Eq. 811, 48 A’ 1117 [aff 58 N. J. 
Eq. 344, 44, A 190]. 

29. Caldwell v. King, 76 Ala. 149. 

30. Michigan Farmers’ Bank v. 
Griffith, 2 Wis. 443. 

31. Bogert v. Southern Pac. Co., 
215 Fed. 218. 

32. See statutory provisions and 
court rules; and: 

U. S.—Dancel v. United Shoe Mach. 
Co., 120 Fed. 839 (under statute). 

Ill.—Taylor v. Taylor, 259 Ill. 524, 
102 NE 1086; Baker v. Baker, 139 
PPA. D'7, 

Ind. T.—Cassidy v. sale 
Bank, 7 Ind. T. 543, 104 SW 829. 

Md.—Filston Farm Co. v. Hen- 
derson, 106 Md. 335, 67 A 228; Cal- 
vert v. Carter, 18 Md. 73. 

Mass.—Strout | v. United Shoe 
Mach. Co., 215 Mass. 116, 102 NE 
312; Day v. Mills, 213 Mass. 585, 100 
NE 1113; Sargent v. Wood, 196 Mass. 


e County 


1, 81 NE 901; King v. Howes, 181 
Mass. 445, 63 NE 1062. 
Mich.—Hammond vy. Place, Harr. 


438. 
Miss. agetries v. Jeffries, 66 Miss. 
1 


PAB 5 S 
J.—Buckley v.-Corse, 1 N. J. 
Eq "504 
Pa.—Darlington vy. Clemson, 41 


Pa. Super. 309. 

Tenn.—Mt. Olivet Cemetery Co. v. 
Budeke, 2 Tenn. Ch. 480. 

Vt.—Nye v. Stewart, 83 Vt. 521, 77 
A 340. 

Va.—Boykin vy. Smith, 3 Munf. (17 
Vas, 102; 

W. Va.—R. D. Johnson Milling Co. 
v. Read, 76 W. Va. 557, 85 SE 726. 
See also supra note 16. 

{a] Under the federal equity 
rules (1) “the court may at any time, 
in the furtherance of justice, upon 
such terms as may be just, permit 


any... pleading ...to be amend- 
ed.” Equity Rules (1912), rule 19. 
And see Whitney-Cent. Trust, etc., 


Bank vy. General Fire Extinguisher 


Mon) 2A0" HERS. O91.7-e538" CEA 429: 
Pond Creek Coal Co. v. Hatfield, 
239 Fed. 622, 152 CCA 456. (2) Un- 


der this rule, which leaves the al- 
lowance of amendments to the dis- 
eretion of the court, an amend- 
ment to a bill may be allowed, al- 
though the matter introduced was 
known to plaintiff when the original 
bill was filed. Whitaker v. Whitaker 
Iron Co., 238 Fed. 980. (3) Where 
a bill, as it is framed, is rendered 
substantially defective by its failure 
to state facts relied upon to support 
the claims made, and it appears prob- 
able that it would be in the further- 
ance of justice to afford to plaintiff 


Where a pleading has been dis- 
missed upon a definite ground and the party amends 
or renews the pleading so as to obviate the difficulty, 
and where the new pleading is capable of construc- 
tion so as to avoid the difficulty, as well as to be no 
different from the previous pleading, the construe- 
tion which would respect the previous decision and 
conform thereto must be held to be the intended 


Matters pertaining to 
the amendment of equity pleadings are now gener- 
ally regulated, to a greater or less extent, by statute 


B. Leave to Amend; Imposition of 
Terms. Where, as is the general rule, the allowance 


EQUITY 


as of course.®® 


the opportunity to disclose such 
facts, he will be granted leave to 
amend his bill by making a better 
statement of the nature of his claim. 
Western Union Tel. Co. v. Atlanta, 
etc., .R. Co., 238 Fed._36,..151 CCA 
112. (4) As to construction of 
former rules see Neale v. Neale, 9 
Wall. (U. S.) 1, 19 L. ed. 590; Mc- 
Kemy v. Supreme Lodge A. O. TL VAR. 
180 Fed. 961, 104 CCA 117; Old Do- 
minion Copper Min: ”-ete:, -Gev ur: 
Lewisohn, 176 Fed. 745; Evenson v. 
Spaulding, 150 Fed. 517, 82 CCA 263, 
9 LRANS 904; Globe-Wernicke Co. v. 
Fred Macey Co., 119 Fed. 696, 56 CCA 
304; Sheffield, etc., Coal, ete., Co. v. 
Newman, 77 Fed. 787, 23 CCA 459; 
Gubbins v. lLaughtenschlager, 75 
Fed. 615; Insurance Co. of North 
America v. Svendsen, 74 Fed. 346; 
Mills v. Scott, 43 Fed. 452; Clifford 
v. Coleman, 5 F.. Cas. No. 2,894, 13 
Blatchf. 210; Ross v. Carpenter, 20 
F. Cas. No. 12,072, 6 McLean 382. 
33. See supra § 618. 
34. U. S.—Terry v. MeLure, 103 
U. S. 442, 26 L. ed. 403; MecKemy vy. 
Supreme Lodge A. O. U. W., 180 Fed. 
961, 104 CCA 117; Sidway v. Mis- 
souri Land, ete. Co., 116 Fed. 381. 
Ala.— Bondurant v. Sibley, 37 Ala. 
565. 
Fla.—International Kaolin Co. v. 
Vause, 55 Fla. 641, 46 S 3; Braxton 


v. Liddon, 49 Fla. 280, 38 S 717; 

Thebaut v. Canova, 11 Fla. 1438. 
Ga.—Hart v. Henderson, 66 Ga. 

568; Molyneaux v. Collier, 13 Ga. 

406; Georgia R., etc., Co. v. Milnor, 

8 Ga. 313. 

Sean ieee vy. Stigleman, 78 Il. 
Ky.—Young v. Bennett, 7 Bush 


nat Baldwin v. Love, 2 J. J. Marsh. 
489. 
Me.—Beals v. Cobb, 51 Me. 348. 


Md.—Warren v. Twilley, 10 Md. 
39; Thomas vy. Frederick County 
School Visitors, 7 Gill & J. 369; 


Walsh v. Smyth, 3 Bland 9. 


Mass.—Hanscom vy. Malden, etce., 


Gas Light Co., 220 Mass. 1, 107 NE 
426, AnnCas1917A 145. 
tae ee ee ee v. Place, Harr. 
Miss.—Ward v. Whitfield, 64 Miss. 
754, 2 S 493. 
N. J.—Huffman v. Hummer, 17 N. 
J. Eq. 263. 
N. Y.—Luce v. Graham, 4 Johns. 
Chr 170: 
weg I— Baker v. Baldwin, 1 R. I. 
[a] Failure to apply.—No error 


can be predicated of the neglect of | ete., 


| 


the court to order an amendment 
when no application was made there- 
for. Beatty v. Brown, 85 Ala. 209, 
4 S$ 609; State Bank v. Ellis, 30 Ala. 
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of amendments rests in the court’s discretion,’ they 
can be made only by special leave of the court upon 
application therefor.*+ 
to amend fora special purpose, the amendment must 
not extend beyond the terms of the order.*® 
the order for amendment contains no limitation as 
to the time for filing, a reasonable time is allowed.*® 
When leave has, been granted the order will be re- 
scinded before the amendment is actually made at 
the request of the party obtaining the order.** 
absence of an order allowing an amendment is 
waived, where the cause is tried without objection 
on that ground.®$ 
quent provisions whereby amendments at early 
stages of the case or in formal matters may be made 


And where leave is granted 


Where 


The 


In modern practice there are fre- 


To amend bill. Where it is necessary to obtain 
leave of court to amend a bill, the substance at least 
of the proposed amendments should be submitted 
with the application ;*° but where an amendment ean 
be made as of right, the proposed amendments need 
| not be stated in the order.*? 


Where the appleation 


Darlington v. Clemson, 41 Pa. 
re 309; Hollis v. Border, 10 Tex. 


{[b] Implied leave.—The refusal 
of the court to strike out an amend- 
ment to a bill because it was filed 
without leave is tantamount to 
granting leave. Ward v. Whitfield, 
64 Miss. 754, 2 S 493. 

[c] An order made in vacstion 
directing the filing of an amended 
answer attached to the petition is an 
allowance of the amendment, which 
becomes at once a part of the record. 
Blanks v. Walker, 54 Ala. 117. 

{d] After dismissal on demurrer. 
—Where a Dill is dismissed on de- 
murrer, in term time, plaintiff must 
ask leave to amend, if he desires to 
do so. East v. East, 80 Ala. 199. 

fe] An answer amended withont 
leave (1) is a nullity (Fulton Bank 
v. Beach, 6 Wend. (N. Y.) 36), (2) 
and will be taken from the files 
(Thomas vy. Frederick County School, 
7 Gil & J. (M@.) 369). 

{f] Striking from files—-A sup- 
plementary answer filed without 
leave may be stricken on motion. 
ent eS v. Liddon, 49 Fla. 280, 38 S 


{g] Extent of court’s action.— 
Where leave is asked to file a sub- 
stituted bill, the court can only per- 
mit or reject it, and cannot be ex- 
pected to revise it, and permit it to 
be filed if drawn in a different form. 
Old Dominion Copper Min., ete. Co. 
v. Lewisuhn, 176 Fed. 745. 

35. Graves v. Niles, Harr. ee 
332; Stevenson v. Markley, 72 N. J. 
Eq. 686, 66 A 185 [aff 73 N. J. Ha. 
731, 70 ‘A 1102]; Wymer v. Dodds, 11 
Ch. D. 486; Gibson v. Ingo, 5 Hare 
156, 26 EngCh 156, 67 Reprint 867: 
Sloggett v. Collins,-13 Sim. 456, 36 
EngCh 456, 60 Reprint 177. 

36. Selden v. Vermilya, 4 Sandf. 

25 Ga. 634. 


Ch: GNaLY USTs 
Brooks vy. Colby, 
Sibley, 37 Ala. 


38. Bondurant v. 
Spence, 68 Ga. 436. 


565; Swatts v. 
39. See supra § 618. 
Atherton, 102 
213; Mercantile 


. S—U. S. v. 
26 L. ed. 
LQ? PU ass 
139 Ih. 


Bank v. Carpenter, 
567, 25 L. ed. 815. 

Ill. =, campbell Vv. Powers, 
128, 28 NE 1062 [aff 37 Tl. A. 308}. 
iadcee we on v. Adams, 50 Me 
71 

Md._Hendrix v. Bull, 111 Mad. 389, 

f A 572. 

Mo.—Taylor v. Blair, 14 Mo. 487. 

Pa.—Fletcher v. Titusville Gas, 
Co., 8 Phila. 559. 


478; 
Super. 


“1 


wr I—Baker v. Baldwin, 1 R. I. 
41. Hunt v. Holland, 3 Paige (N. 
i 2) ey 6: 


For later cases, developments and changes in the law see cumulative Annotations, same title) page and note number, 
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is to strike out, the portions to be omitted should 
be designated.4# The application should state con- 
cisely the circumstances rendering the amendment 
necessary.** After replication, before plaintiff will 
be allowed to amend his bill materially, he must 
obtain leave to withdraw his replication.44 The ma- 
teriality of the amendment and the reason why it 
was not incorporated in the original bill must be 
satisfactorily shown to the court.*® It is sometimes 
required that the application for leave to amend 
shall be supported by an affidavit alleging the truth 
of the amendment and showing its materiality and 
the reason for not inserting the matter thereof in 
the original bill.#° Affidavits denying the truth of 
matter proposed to be inserted in a bill by way of 
amendment are not sufficient objection to the appli- 
cation to amend.*? It is sometimes required that 
notice of the application to amend shall be given 
defendant.** But in the absence of such a require- 
ment, defendant, once properly brought into court, 
is not entitled to such notice and must take notice 
of the granting of leave to amend the bill.*® 

To amend answer. Where an answer cannot be 
amended, or an amendment or supplemental answer 

42. Renwick 
Ch. (N._Y.) 81 
Walsh Bland 
(Md.) 9. 
Moshier vy. Knox College, 32 
Ill, 155; Thorn v. Germand, 4 Johns. 
Chey VCNe 3Yo) wooo t-eDaniell) Chi “Pr. 
(1st Am. ed) p 5465. 

13 Ga. 


45. Molyneaux v. Collier, 
406; Carey v. Smith, 11 Ga. 539; 


6 Johns. 
Smyth, 3 


v. Wilson, 


'y. 
[a] 


[b] 


EQUITY 


227 Mass. 345, 116 NE 503; Jones v. 
Wadsworth, 11 Phila. (Pa.) 239; Jar- 
dine v. Vaughan, 26 N. B. 244. 

When notice unnecessary.— 
Notice of motion to amend need not 
be .given to a party whose rights 
cannot be affected thereby. 
MS Une 227 Mass. 845, 116 NE 


In Pennsylvania the practice 
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filed, as of course, leave must be obtained upon ap- 
plication by motion or petition, setting out the pro- 
posed amendment,°°® due notice of such application 
being given to plaintiff or his counsel,5! and such 
application being supported by an affidavit showing 
the materiality of the amendment and giving the 
reasons for not inserting the matter thereof in the 
original answer.®?. On considering the application 
the court will look into the entire record, and will 
not confine itself merely to the application or affi- 
davit.°* The right to amend must, however, appear 
from the application itself.54 

Imposition of terms. Where the allowance of 
amendments is discretionary the court may impose 
any terms, not in themselves unreasonable, as a con- 
dition of permitting the amendment.®> Even where 
provision is made for amendment, as a matter of 
right, the court is sometimes empowered to impose 
terms.°° The terms should be such as to protect 
other parties from injury,>? but should not be such 
as to amount to a denial of the right.°8 They usual- 
ly include the payment of costs occasioned by the 
amendment.°® If, at the time the order for amend- 
ment of a bill is made, none of the defendants have 


1, 19 L. ed. 290; Sheets v. Selden, 7 
Wall. 416, 19 L. ed. 166. 
26 Ga. 


eine de v. Taber, 
Ill.—Taylor v. Taylor, 259 Ill. 524, 
102 NE 1086; Heeren v. Kitson, 28 


TH AS 259. 
so ee v. Carlton, 6 Gray 


Murray 


N. H.—Clark v. Keene’s First Cong. 


Rodgers v. Rodgers, 1 Paige (N. Y.) 


424; Thorn v. Germand, 4 Johns. Ch. 


(N. Y.) 363; Brown v. Ricketts, 2 
Johns. Ch. (N. Y.) 425; North Amer- 
ican Coal Co. v. Dyett, 2 Edw. (€N. Y.) 
115; Longman vy. Calliford, Anstr. 
807, 145 Reprint 1045. 

[a] Amendment by executors.— 
Executors may be allowed to amend 
a bill filed by their testator, although, 
the amendment embraces statements 
which may never have been made by 
him, and although they offer no ex- 
euse for not having incorporated it 
in the original bill. Coster v. Gris- 
wold, 4 Edw. (N. Y.) 364. 

46. See statutory provisions and 
court rules; and Old Dominion Cop- 
per Min., ete., Co. v. Lewisohn, 176 
Fed. 745; Beavers v. Richardson, 118 
Fed. 320; Schultz v. Phenix Ins. Co., 
77 Fed. 375 [rev on other grounds 80 
Hed "8372-25 “CCA. 45375) Mills" 'v. 
Scott, 43 Fed. 452; Walker v. 
Struthers, 273 Ill. 387, 112 NE 961; 
Howard v. Olyphant Borough, 181 
Pa. 191, 37 A 258; Naomi Coal Co. v. 
Moore, 19 Pa. Dist. 338, 37 Pa. Co. 
563; Toomey v. Hughes, 8 Pa, Co. 
384: Keogh v. Pittson, etc., R. Co., 8 
LackLegN (Pa.) 229; Jones v. Wads- 
worth, 11 Phila. (Pa.) 239; Dougher- 
ty v. Murphy, 10 Phila. (Pa,) 509, 1 
WklyNC 593; Jardine v. Vaughan, 26 
N. B. 244. 

[a] When affidavit unnecessary.— 
(1) When plaintiff may amend bill 
as matter of course, before answer, 
plea, or demurrer filed, the amend- 
ment need not be supported by af- 
fidavit. Chase Blectric Constr. Co. 
v. Columbia Constr. Co., 136 Fed, 
699. (2) There is no necessity of 
an affidavit for the allowance of an 
amendment to a bill after the hear- 
ing when the court is satisfied that 
the evidence before it will make a 
case for relief under a bill different- 
ly framed;-and when such amend- 
ment is allowed without affidavit it 
will be presumed that the court was 
satisfied. Bauer Grocer Co. v. Zelle, 
172 Ill. 407, 50 NE 238; Booth v. 
Wiley, 102 Ill. 84; Lewis v. Lan- 


phere, 79 Ill. alma 
OY: 5 364. 


48. See statutory provisions and 
court rules; and Murray v. Murray, 


Griswold, 


ot furnishing an office copy of the 
proposed amendment of a bill to de- 
fendant has not been adopted. Rose 


v. Rose, 1. Phila. 365. 

49. Ruppe v. Glos, 251 Ill. 80, 95 
NE 10338. 

50. Freeman v. Michigan State 
Bank, Harr. 


(Mich.) 311; Graham v. 
Skinner, 57 N. C. 94. 

[a] In order to substitute a new 
answer, the proposed answer should 
be submitted with the motion. 
Schmidt v. Braley, 112 Ill. 48, 1 NE 
267. 

{[b] Where plaintiff consents to 
an order giving leave generally to 
amend, he cannot thereafter object 
that the order did not specify the 
particular amendment. Stokes  v. 
Farnsworth, 99 Fed. 836. 

51. Liggon v. Smith, 4 Hen. & M. 
(14 Va.) 405. 

52. Ark.—Robinson v. Woodson, 
33 Ark. 307; Reynolds v. West, 32 
Ark. 244. 

Ind.—Taylor v. Dodd, 5 Ind. 246. 

Md.—Thomas v. Doub, 1 Md. 252; 
Williamson y. Carnan, 1 Gill & J. 
184; McKim v. Thompson, 1 Bland 
150. 

N. J.—Huffman v. Hummer, 17 N. 
J. Eq. 269; Smallwood v. Lewin, 13 
N. J. Eq. 128; Bell v.-Hall) 5‘N. J... Ed. 
49 


N. Y.—Bowen v. Cross, 4 Johns. Ch. 
375. 
fee C.—Graham v. Skinner, 57 N. C. 
94, 

Tenn.—Cook v. Bee, 2 Tenn. Ch. 
343. 
Va.—Liggon v. Smith, 4 Hen. & 
M. (14 Va.) 405. 

[a] By whom affidavit made.—(1) 
The affidavit required is that of the 
party himself, which cannot be dis- 
pensed with except under special 
circumstances. Verplanck v. Mer- 
cantile Ins. Co., 1 Edw. (N. Y.) 46; 
Cook v.’ Bee, 2 Tenn. Ch. 348; Loar 
v. Wilfong, 63 W. Va. 306, 61 SE 333. 
(2) It may, if deemed necessary, be 
supplemented by that of his solici- 
fori. * Taylor) van Dodd, 76, dnd) 246; 
Cook v. Bee, 2 Tenn. Ch. 348. 

53. Chattanooga Grocery Co. v. 
Livingston, (Tenn. Ch. A.) 59 SW 


470 
Calvert v. Carter, 18 Md. 73. 


54. 
55. U. S.—Neale v. Neale, 9 Wall. 


Soc., 46 N. H. 272. 

N. J.—Williamson v. Johnson, 5 N. 
J. Eq. 5387. 
me Y.—Chase v. Dunham, 1 Paige 

Eng.—Newman v. Wallis, 2 Bro. 
Ch. 148, 29 Reprint 82; Jackson v. 
Rowe, 4 Russ. 514, 4 EngCh 514, 38 
Reprint 899; Wood v. Strickland, 2 
Ves. & B. 150, 35 Reprint 276. 

{a] Special terms (1) other than 
payment of costs may be imposed. 
Clark v. Keene’s First Cong. Soc., 46 
N. He272.). 12) 22 Bhat the! amend= 
ment shall be made within a certain 
time. Nobkissen v. Hastings, 2 Ves. 
Jr. 85,30 Reprint 535, -4-Bro. Ch. 
253, 29 Reprint 879; Cooper Eq. Pl. 
p 234. (3) That it shall be of a cer- 
tain character. Taylor v. Duncanson, 
20 D. C. 505. (4) Waiver of the proof 
of documents and of the production 
of books, and waiver of the proof 
of all matters not really in issue, 
may be required. Thomas y. Horn, 
21 Gay 1'77. 

[b] Relief from unjust terms.— 
Plaintiff may be released from com- 
plying with terms imposed where 
subsequent proceedings render the 
terms unjust. Hancock v. Carlton, 6 
Gray (Mass.) 39. 

[ec] Amendment after replication. 
—It is a gross irregularity to hear 
a cause without imposing terms, on 
an amended bill filed after replica- 
tion. Washington, etc., 
Washington, 10 Wall. (U 
19 L. ed. 894. 

56. See statutory provisions and 
court rules; and Mahone v. Williams, 
89 Ala. 202; Rives v. Walthall, 38 
Ala. 329. 

57. McDougald v. Dougherty, 11 
Ga. 570. 

58. Burney .v. Ball, 24 Ga. 505. 

59. U. S.—Edison Electric Light 
Co. v. Mather Electric Co., 53 Fed. 
244; Arnold v. Chesebrough, 33 Fed. 


Rie COwaNs 
5 SH). PA 


571; Atwill v. Ferrett, 2 F. Cas. No. 
640, 2 Blatchf: 39. 

Conn.—Hoyt v. Smith, 27 Conn. 
468; Camp y. Waring, 25 Conn. 
520. ; 

Del.—Wilmington v. Addicks, 7 
Mel Gh, 56) 43: “A. 929%% 8s Delas Ch. 
310, 46 A 12. 


Ga.—McDougald v. Williford, 14 
Ga. 665. ‘ 
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appeared, plaintiff may amend without payment of 
But amendment of the bill after an- 
swer,®+ or at the hearing,®? is usually allowed upon 
Where a party is relying on a 
technical right and makes a slip in his pleading the 
court will impose as a condition of an amendment 
that he offer to do full equity,®* and defendant may 
be given the benefit of a sworn answer by requiring 
that plaintiff shall not waive an answer under oath.*4 
C. How Pleadings Amended. 
proper practice requires that amendments should 
actually be made,®* and neither a stipulation nor an 
order for amendment will be treated as an amend- 
ment,°° yet courts are indulgent in allowing amend- 
ments, even to the extent in some circumstances, of 
considering an amendment as’made which ought to 
The dismissal of misjoined parties is a 
sufficient compliance with an order to amend as to 
parties, without an actual amendment of the bill;°* 
and if leave fo amend is given, and the cause is tried 
as though the amendment had actually been made, 


any costs.®° 


payment of costs. 
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be made.®? 


Me.—Boynton vy. Brastow, 38 Me. 
DET. 
Mass.—Drew v. Beard, 107 Mass. 


64. 

Y. J.—Vandervere v. Reading, 9 
N. J. Eq. 446; Young v. Bilderback, 
3 N. J. Eq. 206. 

N. vant aa v. Shotwell, 4 Johns. 
Ch. 506. 

Pa.—Matlack v. New York Mut. L. 
ins: Co. 3) Pas-Dist. 138, i4-"Pa.. Cor 
128. 

Tenn.—Mt. Olivet Cemetery Co. v. 
Budeke, 2 Tenn. Ch. 480. 

Vt.—Nye v. Stewart, 83 Vt. 521, 
77 A 340 (under rule of court); 
Noyes v. Sawyer, 3 Vt. 160. 

[a] The costs of a further an- 
swer where one is necessary are 
sometimes imposed. Van Ness v. 
Cantine, 4 Paige (N. Y.) 55; French 
v. Shotwell, 4 Johns. Ch. (N. Y.) 505; 
Beekman v. Walters, 3 Johns. Ch. 


(N. Y.) 410. 
[b] To avoid demurrer.—The 
court may without deciding a de- 


murrer permit an amendment to 
avoid the demurrer, on payment of 
costs incurred by defendant. Crow- 
der v. Turney, 3 Coldw. (Tenn.) 551. 

[ec] Payment of the entire costs 
of the suit may be required. Drew 
v. Beard, 107 Mass. 64. 

{d] Costs remitted.—The pay- 
ment of costs will sometimes be en- 
tirely remitted. Stevens v. Bosch, 54 
N..J. Eq. 59, 338 A 293. 

[e] Abandoning amendment. — 
Where leave to amend was given 
on payment of costs of the answer 
and of opposing the application, 
plaintiff, if he elects not to amend, 
need not pay the costs of the an- 
swer, but must pay the cost of op- 
posing the application. Van Ness v. 
Cantine, 4 Paige (N. Y.) 55. 

{[f] Largely question of costs.— 
It has been said that under the mod- 
ern doctrine, amendments are more 
a question of costs than anything 


else. McDougald vy. Williford, £4 Ga. 
665. 
{g] In Pennsylvania (1) there is 


no rule requiring the payment of 
costs as a condition of amendment. 
Rose v. Rose, 1 Phila. (Pa.) 365. (2) 
But payment of costs is neverthe- 
less sometimes required. Matlack v. 
New work Mut, Le .Ins. Costs Bai 
Dist. 138, 14 Pa. Co. 188; Porter v. 
English, 1 Phila. (Pa.) 85. 

Costs on amendment generally see 
Costs § 95 et seq. 

60. 1 Daniell Ch. Pr. (6th Am. ed) 
p 411; 1 Smith Ch. Prsp 250. 

Gl; Rogersi av.  »Moor; 1.1 Root 
(Conn.) 472; Horn v. Clements, (N. 
Ji; Ch.) 80: 530; Fearey .v. Hayes, 44 
N. J. Eq. 425, 15 A 592 ° Beekman v. 
Waters, 3 Johns. Ch. (N. =e) MALOS 
Jennings v. Springs, 8 S. C. Eq. 181. 


EQUITY 


Bills. 


quired.7? 


While 


Answers. 


{a] Party suing in forma pau- 
peris.—If a party suing in forma 
pauperis amends his bill after an- 
swer, it must be upon payment of 
costs as in ordinary suits; if he has 
a meritorious claim to amend with- 
out costs, he must apply to the court 
by special motion. Richardson v. 
Richardson, 5 Paige (N. Y.) 58. 

62. Neale v. Neale, 9 Wall. (U. S.) 
1, 19 L. ed. 590; Battle v. Mutual L. 
ins: RCO.) 2h Ho Cas. eUNoOw 4,009) 10 
Blatchf. 417; Booth v. Wiley, 102 Ill. 
ney, Wilson v. Brown, 13 N. J. Eq. 

[a] Facts discovered at hearing. 
—Where the facts were known to 
defendant, yet were not disclosed in 
his answer, and were not discovered 
by plaintiff until the hearing, he was 
permitted to amend without costs. 
Wilson v. Brown, 13 N. J. Eq. 277. 

63. Hartson v. Davenport, 2 Barb. 
Ch. (N./Y.) -77;-Post. v. Boardman, 
Clark (N. Y.) 523 [aff 10 Paige 580]. 

64. Vilas v. Jones, 10 Paige (N. 


¥*)' 76 Phare) wNe— Ye; 274, 1 How. A. 
Cas. 274]. 
65. Shannon v. Ogletree, (Ala.) 76 


S 865; Gaither v. Bauernschmidt, 108 
Md. at 69 A 425; Wilson v. King, 23 
Nii ds Ba. 150; Mercelis v. Wilson, 6 
Porto Rico Fed. 

66. O’Connor ay Messenger, 183 
Ill. A. 1; White v. Hampton, 9 Iowa 
181; Jones v. Davenport, 45 N. J. Eq. 
Hs 17 A 470 [rev on other grounds 
46 N. J. Eq. 237, 19 A 22]; Hudnit 
v. Tomson, 26 N. J. Eq. 239; Wilson 
v. King, DEY ING We Hq. 150. 

67. Ferris v. Hoglan, 121 Ala. 240, 
25 S 834; Cahalan v. Monroe; 56 
Ala. 303; Whitaker v. Middle States 
Loan, ete., Co. 7 Apps <CD: C.)) 208: 
Wright Vv. Langley, 36 Ill. 381. 

68. Gaither v. Bauernschmidt, 108 
Md. 1, 69 A 425. 


69. Mercelis v. Wilson, 6 Porto 
Rico Fed. ; 

70. Frey v. Fenn, 126 Ala. 291, 28 
S 789; Alabama Warehouse Cov v: 


Jones, 62 Ala. 550; Savannah, etc., R. 
Co. v. Atkinson, 94 Ga. 780, 21 SH 
1010; Luce v. Graham, 4 Johns. Gh 
(N. Y.) 170; Ayres v. Valentine, 2 
Edw. Ch. (N. Wea Bae 
71. Metz v. Brodfuehrer, 198 Ill. 
A. 587; Luce v. Graham, 4 Johns. Ch. 
(N. Y.) 170; Willis v. Evans, 2 Ball 
& B, 228. But see Brooks v. Colby, 
25 Ga. 634 (the bill is seldom en- 
ae al pe 
.S.—Peirce v. West, 18 F. 
Cas. No. 10,910, 3 Wash. 354. 
Ala.—Jones v. Bright, 140 Ala. 268, 
SUS OF 
Md.—Walsh vy. Smyth, 3 Bland 9. 
oh ESS v. Davis, 3 Tenn. Ch. 
Hae Va.—Setzer v. Beale, 19 W. Va. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the necessity for making it is thereby obviated.°? 
Minor amendments are sometimes made by 
erasures or interlineations in the bill or by inser- 
tions in its margin,’® but where much new matter 
is to be introduced, the better practice is to do so 
by engrossment,’+ or by filing a separate amended 
bill.72, And engrossment is sometimes expressly re- 
If the amendments are of such a nature 
as to require the original bill to be reéngrossed, they 
must be designated in some way sufficient to point 
them out to defendant.’ 
filed it should recite so much of the original as is 
necessary to make the amendments intelligible,"®, but 
no more,’® and by strict practice it should be at- 
tached to the original.’” 

Except to correct clerical errors or 
eure formal defects,’® or perhaps to strike out alle- 
gations,’® the amendment should not be by interline- 
ation or erasure, but by filing a supplemental an- 
swer embodying the amendments,°® which practice 
leaves to the parties the effect of what has been 


When an amended bill is 


73. See statutory provisions and 
court rules; and Schuler v. South- 
ern Iron, ete., Co., 77 N. J. Bq. 113, 
76 A 239; Fearey v. Hayes, 44 N. J. 
Eq. 425, 15 A 592; Layton v. Ivans, 
DONG de Ed oS 

74. Benning ‘ton Iron Co. v. Camp- 
bell, 2. Paige = (No Y:) 2£59s) Bucewy,.- 
Graham, 4 Johns. Ch. (N. ¥.) 170. 

[a] How designated.—‘“‘By annex- 
ing the engrossed amendments to the 
original bill, and by referring, in 
that part of the bill where the 
amendments should have been in- 
serted, to the annexed amendments, 
and by referring, at each amend- 
ment, to the proper place for its in- 
sertion in the original bill, the rec- 
ord will be Kept from being defaced, 
and all the requisite certainty and 
convenienee will be obtained.” Luce 
v...Graham, 4. Johns.-..Ch., «GN., ¥.). 
170, 178. 

[b] Amendment before service or 
appearance.—If amendments are so 
made before the original bill has 
been served or an appearance en- 
tered it is not necessary to desig- 
nate the amendment. Hunt v. Hol- 
land, 3 Paige (N. Y.) 78. 

[ec] Objection necessary. — If 
amendments are not designated ob- 
jection should be made on _ that 
ground or defendant will be held to 
answer the amendments as if they 
had been properly designated. Ben- 
nington Iron Co. v. Campbell, 2 
Paige (N.Y.) 159. 

75. Peirce v. West, 18 F. Cas. No. 
10,910, 3 Wash. 354; Walsh v. Smyth, 
3 Bland (Md.) 9; Grim v. Wheeler, 
3 Edw. (N. Y.) 448; Benzien v. Love- 
lass, «bh, JN: GS 163 05 

[a] Form of amended bill.—The 
amended bill should state the facts 
directly and not use such an ex- 
pression as, “by way of amendment 
&c., Showeth.” Grim v. Wheeler, 3 
Edw. (N. Y.) 448. 

[b] Amendment to show connec- 
tion.—If the connection between the 
amended and the original bill is not 
made to appear a further amend- 
ment for that purpose may be per- 
mitted.’ Benzien v. Lovelass, 1 N. 
Coe etal 

76. Pierce v. West, 19 F. Cas. No. 
10,910, 3 Wash. 354; Walsh vy. Smyth, 
3 ‘Bland (Md.) _9: 

77. 1 Daniell Ch. Pr. p 548. 

78. Bailey Washing Mach. Co. v. 
Young, 2 F. Cas. No. 751, 12 Blatchf. 
199; Fulton County v. Mississippi, 
ete, ) R.>Co.,, 21, 111.3383, Burgin vv. 
Giberson, 23 N. J. Eq. 403; Vander- 
vere v. Reading, 9 N. J. Eq. 446; Bell 
v. Hall, 1 N. J. Eq. 49. 

79. Oliver v. Persons, 29 Ga. 568. 

80. U. S.—Smith v. Babcock, 22 F. 
Cas. No. 13,008, 3 Sumn. 583. 

Ga.—Martin v. Atkinson, 5 Ga. 390. 
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sworn to with the explanation given by the supple- 
mental answer.’ Amendments in the form of af- 
fidavits which do not refer to the answer are insuffi- 
cient.®? 

_ [§ 621] D. Amended Bills—i. In General. It 
is a well settled rule that under the privilege of 
amending a party will not be permitted to file a new 
bill.8* And the rule has been stated that amend- 
ments ean only be allowed when the bill is found de- 
fective in proper parties, in its prayer for relief, 
or in the omission or mistake of some fact or cir- 
cumstance connected with the substance of the case 
but not forming the substance itself, or for putting 
in issue new matter to meet the allegations of the 
answer.8* A more liberal statement is that amend- 
ments, however considerable, the purpose of which 
is to bring before the court other parties to the con- 
troversy, or to strengthen, elucidate, or explain the 
case made by the original bill, or to put in issue 
some material fact directly or indirectly affecting 
the case so made, will be freely allowed at any stage 
of the proceedings;*> and an even less restricted 
rule is that, due caution being observed not to preju- 
dice the substantial rights of defendant, the time 
and extent of amendments to a bill are largely mat- 
ters in the discretion of the court.86 Amendments 
fitting the development of the case, if the identity 
of the cause of action is preserved,’? and those 
tending to promote substantial justice,’® are liber- 
ally allowed. The court may permit plaintiff to 
amend his bill by adding anything which could have 
been properly incorporated in the original bill.8° On 


EQUITY 


PT Ove: | “bat 


which does not cure the defect in the bill,°° which 
charges no material fact not contained in the origi- 
nal bill,°* and amendments previously made,®? or 
which presents no new or material issue and will 
only encumber the record.®*? An amendment, which 
would otherwise be proper may be disallowed if it is 
clear that it coukl not be substantiated, or if relief 
could not be granted upon the bill when amended. 
A bill may be amended by striking out allegations 
as to grounds of suit of which the court has no ju- 
risdiction.®% : 

Waiving sworn answer. Where a sworn answer 
has been filed in response to the demand made there- 
for in an original bill, such bill cannot properly be 
amended,®” at least as to the same matters set up 
in the original bill,°8 so as to waive a sworn an- 
swer and thereby deprive defendant of the benefit 
of his answer.®® Upon motion made to strike the 
attempted waiver from such amended bill the court 
should grant it, or may require such waiver in a 
proposed amended bill of that character to be strick- 
en before permitting it to be filed.t But where no 
answer has been filed leave may be granted to amend 
so as to waive an answer under oath.? 

Rights of defendant. The defendant has no right 
to have plaintiff amend his bill, nor is it required of 
him so to do, nor to expose defects, or supposed de- 
fects, in his ease.2 And defendant cannot amend 
a bill without notice of motion therefor, and not 
even then without plaintiff’s consent.* 

[§ 622] 2. Nature of Amendments—a. Cor- 
recting Errors and Formal Defects. A bill may 


the other hand an amendment is properly refused | be amended to correct a formal defect® or mis- 


‘But see Oliver v. Persons, 29 Ga. 
568, 571 (construing the acts of 1853-— 
1854 and saying: “After all, the dif- 
ference between the two modes, is, 
little or nothing’’). My arent 

Ill.—Fulton County v. Mississippi, 
Ctenw R-CO., 2111338: 

N. J.—Burgin v. Giberson, 23 N. J. 
Eq. 403; Huffman v. Hummer, 17 N. 
J. Eq. 269; Vandervere v. Reading, 9 
N. J. Eq. 446. é 

N. Y.—Bowen v. Cross, 4 Johns. 


Chr Sia. 

N. C.—Graham v. Skinner, 57 N. 
Cr o4; 

Vt.—Morrill v. Morrill, 53 Vt. 74, 
38 AmR 659. 

[a] The titles of further answers 
must correspond with the order_un- 


der which they are put in. _Ben- 
nington Iron Co. v. Campbell, 2 Paige 


CNew Ye) al OO 
81. Bowen v. Cross, 4 Johns. Ch. 
CNS) a3) se eDaniell (Ch. ePr.. (ist 


Am. ed) Boos 
82. Mason v. Detroit City Bank, 
Harr. (Mich.) 222. 
83. See infra § 625. 
$4). Ss. Hardin vy. Boyd, 113" U:. 
Sen TOO eect ila eS ine weds eit als 
Shields v. Barrow, 17 How. 130, 15 
L. ed. 158; Confectioners’ Mach., etc., 
Co. v. Racine Engine, etc., Co., 163 
Fed. 914 [aff 170 Fed. 1021, 95 CCA 
ile 
rales t es v. Smith, 88 Ala. 300, 
7 S$ 150; Larkins v. Biddle, 21 Ala. 


252. 
N. H.—White v. Poole, 73 N. H. 
403, 62 A 494. 


N. Y.—Lyon v. Tallmadge, 1 Johns. 
Ch. 184; Verplanck v. Mercantile Ins. 
Co., 1 Edw. 46. f 
Va.—Smith v. Pyrites Min., etc., 
Co., 101 Va. 301, 48 SE 564; Hanby 
vy. Henritze, 85 Va. 177, 7 SE 204; 


Belton v. Apperson, 26 Gratt. (67 
Va.) 207; Holland v. Trotter, 22 
Gratt.« (635. Va.) 1386; Mambert: | v. 


Jones, 2.Patt. & WH. 144.0" 

W. Va.—Hakin v. Hawkins, 48 W. 
Va. 364, 37 SE 622; Burlew v. Quar- 
rier, 16 W. Va. 108; Piercy v. Beckett, 
15 W. Va. 444. 

85. 
(R. 1.) 24 A 469. 


Commerce Nat. Bank v. Smith, 


86. Hewitt v. Dement, 57 Ill. 500; 
Church v. Holcomb, 45 Mich. 29, 7 
NW 167. See also supra § 618. 

87. Dudley v. Nislander, 65 W. 
Va. 461, 64 SE 745. 

88. Baker v. Briggs, 99 Va. 360, 
38 SE 277; Glenn vy. Brown, 99 Va. 
322, 38 SE 189; Cummings vy. Ham- 
rick, 74 W. Va. 406, 82 SE 44. 

89. Henderson v. Harness, 184 
Ill. 520, 56 NE 786. 

90. Sharman. v. Staten, (Miss.) 8 
S 851; Curtis v.’'Leavitt, 11 Paige 
(N. Y.) 386; Rose v. Rose, 11 Paige 
CONG NA 2G 

91. Richardson v. Wolfe, 31 Miss. 
616; Yocum v. Commercial Nat. 
Bank, 8 Pa. Dist. 631. 


92. Roller v. Murray, 107 Va. 527, 
59 SE 421: 
93. Women’s College v. Horne, 


(Tenn. Ch. A.) 60 SW 609. 

94 Wright v. Dunklin, 83 Ala. 317, 
3 S 597; Church v. Holcomb, 45 Mich. 
29, 7 NW 167; Curtis v. Goodenow, 
24 Mich. 18; Prescott v. Hubbell, 10 
Si C7, Hq. 210! 

95. Aja.—Tutwiler v. Atkins, 106 
Ala?’ 194,°17.'S° 394. “See also Hx p. 
New, 177 Ala. 147, 59 S.52 (a pro- 
posed amendment which did not 
strike out or add new parties to the 
bill, and added nothing in the way 


of giving it equity, and did not meet! 


the demurrer and the decree sustain- 
ing it, is properly refused). 

Fla.—Barco v. Doyle, 50 Fla. 488, 
39'S 1103. 

Ga.—Thurmond v. Clark, 47 Ga. 
500. 

Tll.— Hilton v. Meier, 257 Ill. 500, 
100 NE 962. 


Mass.—Platt v. Squire, 5 Cush. 
Hol. 
Ss. C.—Porter v. Cain, 16 S. C. Hq. 
81. 
Wa. Roller” vy. Murray, 107 ‘Via. 


527, 59 SH 421. ; 
W. Va..—Hdgell ‘v. ‘Smith, 50 -W. 


Va. 349, 40 SE 402. 

96. Hodges v. Pingree, 10 Gray 
(Mass.) 14. 

97. Ela.—Springfield Co. v. Ely, 
44 Pla. 319, 32 S 892. 


Ga.—Allen v. Woodson, 50 Ga. 53. 
Til.—Wylder v. Crane, 53 Ill. 490. 


Mass.—Bingham  y. 
Cush. 58. ; 

Miss.—Creegan v. Hyman, 93 Miss. 
481, 46 S 952. 

N. Y.—Burras v. Looker, 4 Paige 
227. But see Stephenson v. Stephen- 
son, 6 Paige 353 (where an infant 
defendant on coming of age was per- 
mitted to waive the answer of his 
guardian ad litem and answer anew, 
plaintiff was permitted to amend his 
bill and waive the oath to the an- 
swer). 

Fe errs hor v. Campbell, 5 Lea 
354. 

Va.-—Throckmorton v. Throckmor- 
ton, 86. Va. 768, 11 SE 289. 

98. Springfield Co. v. Ely, 44 Fla. 
SLOe oo OL Soe: 

99. Ga.—Allen v. Woodson, 50 Ga. 


3. 

Ill.—Wylder v. Crane, 53 Ill. 490. 

Miss.—Creegan v. Hyman, 93 Miss. 
481, 46 S 952. 

N. Y.—Burras v. Looker, 4 Paige 
227. 

Va.—Throckmorton v. Throckmor- 
ton, 86 Va. 768, 11 SE 289. 


Yeomans, 10 


1. Springfield Co. v. Ely, 44 Fla. 
319, 32 S 892. 

2. Bronson v. Green, Walk. 
(Mich.) 486. 

3. North’ Chicago’ St.7 R.2 Cov: 
Chicago Union Tract. Co., 150 Fed. 


612 [aff 162 Fed. 1007, 87 CCA 679]; 
Phelps v. Elliott, 26 Fed. 881, 23 
Blatechf. 470. 

4. Weidmann Silk Dyeing 
East Jersey Water Co., 88 
Eq. 397, 102 A 858, 1056. 

5. U. S.—Harvey - v. 
EtG?” KR Cor), 64> sed: alg! 

Ga.—Miller v. Saunders, 18 Ga. 
492. 

Ill. Bucks vy. Strawn, 182 Ill. A. 
644. 

Mich.—Brassington v. Waldron, 
143 Mich. 364, 107 NW 100. 

Miss.—Duffey v. Kilroe, 116 Miss. 
(a (Ges OSis 

N. J.—Buckley v. Corse, 1 N. J. 
Eq. 504. 

Pa.—Naomi Coal Co. v. Moore, 19 
Pa. Dist. 338, 37 Pa. Co. 563. 

[a] RBule applied.—(1) A failure 
to state the residence of the par- 


COME. 
NOSE. 


Richmond, 
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take,° 


properly joined.® 


ties may be cured by amendment. 
Harvey v. Richmond, ete., R. Co., 64 
Fed. 19. (2) Where a cause is re- 
moved to a federal court from a 
state court it cannot be dismissed 
because the bill does not contain the 
address, averments as to citizen- 
ship, or proper prayers, such defects 
going only to the form and being 
amendable of course. Dancel. v. 
United Shoe Mach. Co., 120 Fed. 839. 
(3) Plaintiff may amend title of his 
bill so as to make it conform to the 
character of the case made by it. 
Dearing v. Charleston Bank, 6 Ga. 
581. 

{b] Amount due.—An error in the 
amount alleged to be due may be 
amended. Ryerson v. Minton, 3 Edw. 
(Ne) Y¥.))°3 82: 

6. U. S.—Mellwood Distilling Co. 
v. Harper, 167 Fed. 389. 

Ala.—Cummings v. Gill, 6 Ala. 562; 
Walker v. Hallett, 1 Ala. 379. 

_Ark.—Beavers vy. Baucum, 33 Ark. 
722. 

Ga.—McDougald v. Williford, 14 
Ga. 66 
Til. —Thomas v. Coultas, 76 Ill. 498; 
Wise v. Twiss, 54 Ill. 301. 

Mo.—McLaurine v. Monroe, 30 Mo. 
462. 

N. J.—Howell v. Ashmore, 9 N. J- 
Eq. 82; 57 AmD 371. 

N. Y.—Ayres v. Valentine, 2 Edw. 


451. 

Pa.—Whiteside v. Winans, 29 Pa. 
Super. 244; Rose v. Rose, 1 Phila. 
365. 

Va.—Roller v. Murray, 107 Va. 


527, 59 SE 421. 

W. Va.—American Bank, etc., Co. 
75 W. Va. 207, 83 SE 
65. W. Va. 


18 Wis. 


v. Douglass, 
920; Hall v. McGregor, 
74, 64 SE 736. 

Wis.—Fery v. Pfeiffer, 

510. 

[a] Mistakes of counsel (1) in 
drawing bills may be corrected by 
amendment. Confectioners’ Mach., 
ete., Co. v. Racine Engine, etce., Co., 
163 Fed. 914 [aff 170 Fed. 1021, 95 
CCA 671]; Ellsworth v. Cook, 8 Paige 
(CN. Y.) 648; Verplanck v. Mercan- 
tile Ins. Co., 1 Edw. (N. Y.) 46. (2) 
The bill may be amended. by the in- 
sertion of matter which was omitted 
by counsel under a misapprehension 
that it was not necessary to be 
stated. McDougald v. Williford, 14 
Ga. 665. } 

[b] Mistake ‘in matter of sub- 
stance.—Where a _ bill erroneously 
states the return day of an execu- 
tion, an amendment to insert the 
true return day is a matter of sub- 
stance, and there can be no amend- 
ment without giving defendant an 
opportunity to answer anew. Pardee 
v.. De Calayu «a Paigze \CNi7Y)) L382. 

7. U. S—Mellor v. Smither, 114 
Fed. 116. 

Ala.—Nixon v. Clear Creek Lum- 
ber Co., 150 Ala. 602, 43 S 805, 9 
LRANS 1255. 

Ga.— Wynne v. Alford, 29 Ga. 694; 


or, where the bill sets forth a substantial 
case, to correct a defective statement.? 

[§ 623] b. Changes Relating to Parties. A fail- 
ure to make the proper parties is not generally fa- 
tal to the bill, but amendments, introducing new 
plaintiffs or new defendants, are freely permitted 
when the interests of justice require it.® 
may likewise be amended by striking out parties im- 
A bill cannot, 
amended as to work an entire change of parties 
and thereby in effect become a new suit.!° 
the court has no jurisdiction of the parties or of the 
subject matter, it cannot permit plaintiff to amend 
his bill by adding proper parties residing within 
the jurisdiction.1+ ~A bill may be amended by change 
in the character in which plaintiff sues.1? 
ties may sometimes be substituted for the original 
plaintiff or defendant.1* When, however, no party is 
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however, be so 


Where 


New par- 


McDougald v. Williford, 14 Ga. 665. 

Ill.—Seymour v. Woodstock, ete., 
Tract... Co. 281 ait, 94, ti Ne neo. 

N. See anor v. Long Dock Co., 
DD EEINE ae Eq. 16 

N. Y.—Cram Munro, 1 Edw. 123. 

Va.—Smith v. Smith, 4 Rand. (25 
Maan 9: 

W. Va.—Ryan v. Nuce, 67 W. Va. 
485, 68 SE 110; Hall v. McGregor, 
65 W. Va. 74, 64 SE 736; Morgan 


Meaney 42 W. Va. 542, 26 SE 294... 


See supra §§ 325, 335. 

9. See supra § 3338. 

10. McKay v. Broad, 70 Ala. 377; 
Leggett v. Bennett, 48 Ala. 3880; King 
v. Avery, 37 Ala. 169; House v. Dex- 
ter, 9 Mich. 246. See ‘also supra § 335 
text and note 38. 

11. Cromwell v. 
Sandf. Ch. 


Cunningham, 4 
(N. Y.) 384. 

12. Leahy v. Haworth, 141 Fed. 
850, 73 CCA 84, 4 LRANS 657; Sei- 
bert v. Seibert, 1 Brewst. (Pa.) 531; 
Bradford v. Felder, 7 S. C. Eq. 168; 


Coffman vy. Sangston, 21 Gratt. (62 
Va.) 268. 
13. See supra § 336. 


14. Keyser v. Renner, 87 Va. 249, 
12 SE 406 (where plaintiff has as- 
signed his interest before suit an 
amended bill cannot be filed in the 
name of the assignee). 


15. Taylor v. Order of Sparta, 254 
Pa. 556; 99° A 157 (bill .against, an 
unincorporated beneficial associa- 
tion). 

16. See supra § 307 
int: Ala.—Hart v. Clark, 54 Ala. 


Ga.—Clarke v. East Atlanta Land 
Co,, 113’ "Ga. 21, 38) SH 328: 

Me.—Hewett v. Adams, 50 Me. 271. 

Miss.—Carey v. Fulmer, 74 Miss. 
7129,) 210 Sp162: 

Pa.—Naomi Coal Co. v. Moore, 19 
Pa. Dist: .338,.37, Pa. Co. 563. 

Va.—Kelly v. Gwatkin, 108 Va. 6, 
60 SE 749; Linn v. Carson, 32 Gratt. 
(73 Va.) 170. 

N. B—Swinny v. Rodburn, 27 N. 
gl aioe 

18. U. S.—Pond Creek Coal Co. 
yi, He hoes, 239 .Med. 622,,.152. CCA 

Ala.—Corona Coal, ete, Co. v. 
Swindle, 152 Ala. 418, 44S 549; Lark- 
ins v. Biddle, 21 Ala. 252. 

Ark.—Fenno v. Coulter, 14 Ark. 38. 

Me.—Cross v. Bean, 81 Me. 525, 
LTT AS 710; 

Mich.—Antoszewski v. City Plumb- 
ing Co., 185 Mich. 215, 151 NW 635; 
Cheever vy. Ellis, 144 Mich. 477, 108 
NiWiy 39:0, Jo RAINS) 2965" Peo -v. 
McCaffrey, 75 Mich. 115, 42 NW 681. 

N. H.—Redington Hub Co. v. Put- 
nam, 76 N. H. 336, 82 A 715; Man- 
chester v. Hodge, 73 N. H. 617, 64 A 
rN J.—Smith y. Axtell, 1 N. J. Eq. 
Sea Y.—Coster vy. Griswold, 4 Edw. 

Va.—Tidball v. Shenandoah Nat. 
Bank, 100 Va. 741, 42 SE 867. 
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named in the bill as plaintiff1* or defendant, by 
whom or against whom a suit may properly be 
brought, the “pill is not capable of being thus amend- 
ed, being a nullity. 
allow amendments of bills by transposing parties 
from plaintiff to defendant, and vice versa.'® 

Adding Statements. 
his bill plaintiff may not only be permitted to am- 
plify the statement of his ease,!” but also to add 
allegations necessary to complete the case,'® or even 
to add a new claim consistent with the original bill.® 
Plaintiff will not be permitted to amend by adding 
immaterial statements,?° or by adding facts which 
have been willfully withheld.?! 
not be permitted which will have the effect of ren- 
dering the bill multifarious,?* and an amendment of 
a bill which is multifarious should not be allowed, 
if the bill as amended will still be multifarious, or 


It is the practice in equity to 


By amending 


An amendment will 


W. Va+—Cox y. National Coal, etce., 
Inv. Co., 61 W. Va. 291, 56 SE 494. 

[a] "Rule applied.—(1) A bill by 
an infant legatee to enforce payment 
of a legacy should not be dismissed 
for want of an averment that the 
debts had been paid. An amendment 
should be permitted. Childress v. 
Harrison, 47 Ala. 556. (2) An amend- 
ment may be permitted to charge a 
purchaser with notice of a mistake 
which the bill seeks to reform. Cross 
v. Bean, 81 Me. 525, 17 A’ 710. (8) 
Where new parties are added by 
amendment, but the bill as framed 
contains nothing to charge them, 
further amendments for that pur- 
pose may be permitted. Detroit 
Third Nat. Bank v. Wayne County 
Cir. Judge, 81 Mich. 438, 45 NW 
830. (4) Allegations may be insert- 
ed for the purpose of securing dis- 
covery. Thomas v. Stone, Walk. 
(Mich.) 117. (5) Where a bill is 
founded on an original agreement in 
writing and does not mention the 
loss of it, an amendment may be 
allowed. Smith v. Axtell, 1 N. J. 
Eq. 494. (6) Executors may supply 
a statement omitted from a bill filed 
by the testator. Coster v. Griswold, 
4 Edw. (N. Y.) 364. (7) An amend- 
ment excusing delay in bringing suit 
may be permitted. Pond Creek Coal 
Co. v. -Hatfield, 239--Fed. 622: “152 
CCA 456; Walker v. Ray, 111 Ill. 315. 

19. Anthony v. Campbell, 112 Fed. 
212, 50 CCA 195; Nellis v. Pennock 
Mfg. Co., 38 Fed. 379; Sloss-Shef- 
field Steel, etc., Co. v. McLaughlin, 
182 Ala. 266, 62 S 96; Fite v. Ken- 
namer, 90 Ala. 470, 7 S 920; Hewett 
v. Adams, 50 Me. 271; Kunze vy. Solo- 
mon, 126 Mich. 290, 85 NW 739; Mc- 
Mann v. Westcott, 47 Mich. 177, 10 
NW 190. 

[a] Rule applied.—A suit having 
been brought to reform and fore- 
close a mortgage and satisfaction 
having been pleaded, plaintiff was 
permitted to amend, setting up a 
new mortgage which had been given 
in lieu of that set out in the origi- 
nal bill, the suit having been brought 
by mistake on the old mortgage. 
McMann v. Westcott, 47 Mich. 177, 
10 NW 190. 

20. Tyler v. Galloway, 13 Fed. 
477, 21 Blatchf. 66; Gale v. Harby, 
20 Fla. 171; Johnson v. Worthy, 17 
Ga. 420. 

Leberman vy. 18 
GPa.) p25 44 
Ala.—Parsons vy. Johnson, 84 
Ala. 254, 4 S 385: 
Ga.—Jordan v. Jordan, 16 Ga. 446. 
N. J.—Edwards v. National Win- 


Leberman, 


GON ite Jobbers’ Assoc., (Ch.) 58 
Tenn.—Rogers v. Simpson, 10 

Heisk. 655. 

Peis .—Dobyns vy. Rawley, 76 Va. 

nik Va.—Linn vy. Patton, 10 W. Va. 


Wis.—North Hudson Mut. Bldg., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 624-625] 


otherwise liable to demurrer for want of form.2? 
Jurisdictional averments. Amendments to supply 

essential jurisdictional averments in the bill will not 

be permitted,** but defects in such averments may 


be cured by amendment.?5 


[§ 625] d. Making New Case. 
ments to a bill are liberally allowed as to parties, 
prayer for relief, and as to substance germane to, 


etc., Assoc. vy. Childs, 86 Wis. 292, 
56 NW 870. 

[a] Amendments not causing 
multifariousness.—(1)) An amend- 


ment does not render a bill multi- 
farious unless it states a new cause 
of action. North Hudson Mut. Bldg., 
etc., Assoc. v. Childs, 86 Wis. 292, 
56 NW 870. (2) Amendments adding 
necessary parties do not in them- 
selves render a bill multifarious. 
Dobyns v. Hawley, 76 Va. 537. 

23., Rose v. Rose, 11 Paige (N. 
Y.) 166. 

24. Dickinson v. Consolidated 
Tract. Co., 114 Fed. 232 [aff 119 Fed. 
871, 56 CCA 401 (certiorari den 191 
U.S. 567, 24 SCt 841, 48 L. ed. 305)]; 
Cromwell v. Cunningham, 4 Sandf. 
Ch. (N. Y.) 384; Livey v. Winton, 30 
W. Va. 554, 4 SE 451. But see Home 
Ins. Co. v. Nobles, 63 Fed. 641 (a 
bill defective for want of an aver- 
ment of the amount in controversy, 
will not be dismissed where it does 
not affirmatively appear that the 
court is without jurisdiction, but 
plaintiff will be given leave to move 
to amend). 

25. Thompson v. Automatic Fire 
Protection Co., 151 Fed. 945; Hilliard 
vy. Brevoort, 12 F. Cas. No. 6,505, 
McLean 24; Peo. v. McCaffrey, 75 
Mich. 115, 42 NW 681. 

[a] Rule applied.—A defective al- 
legation as to citizenship may be 
cured by amendment. Hilliard v. 
Brevoort, 12 F. Cas. No. 6,505, 4 Mc- 
Lean 24. 

26. Lynch y. Murray, 81 Vt. 97, 
697 "Ay 133) Hill) v./ Hill, 53--Vt. 5.78. 

27. U. S.—Jones v. Van_ Doren, 
130 U.S. 684, 9 SCt 685, 32 L. ed. 
1077; Shields v. Barrow, 17 How. 
130, 15 L. ed. 158; U. S..v. Whitted, 
245 Fed. 629, 158 CCA 57; Lyon v. 
McKeefrey, 171 Fed. 384, 96 CCA 
340; Western Wheeled Scraper Co. v. 
Gahagan, 152 Fed. 648; Kramer v. 
Gille, 140 Fed. 682; Savage v. Wor- 
sham, 104 Fed. 18; Judson v. Courier 
Co., 25 Fed. 705; New Mexico Land 
Co. v. Elkins, 20 Fed. 545; Goodyear 
v. Bourn, 10 F. Cas. No. 5,561, 3 
Blatchf. 266. 

Ala.—Bentley v. Barnes, 171 Ala. 
512, 55 S 130; Henry v. Tennessee 
Live Stock Co., 164 Ala. 376, 50 S 


1029; Hughes v. Howell, 152 Ala. 
295, 44 S 410; Alabama Terminal, 
ete., Co: v.. Hall, 152 Ala. 262, 44 
S 592; Smith v. Gordon, 136 Ala. 


495, 34 S 838; Wimberly v. Mont- 
gomery Fertilizer Co., 132 Ala. 107, 
31 S 524; Gardner v. Knight, 124 
Ala. 273, 27 S 298; Scheerer_v. Agee, 
1106 Alla’ 139) "17. (S. 61054 Baker — v- 
Graves, 101 Ala. 247, 13 S 275; Col- 
lins v. Stix, 96 Ala. 338, 11 S 380; 
Park v. Lide, 90 Ala. 246, 7 S 805; 
Marshall v. Olds, 86 Ala. 296, 5 S 
506; Glass v. Glass, 76 Ala. 368; 
Ward v. Patton, 75 Ala. 207; Rapier 
v. Gulf City Paper Co., 69 Ala. 476; 
Scott v. Ware, 64 Ala. 174; Alabama 
Warehouse Co. v. Jones, 62 Ala. 550; 
Penn vy. Spence, 54 Ala. 35; Howell v. 
Motes, 54 Ala. 1; Gardner v. Pickett, 
46 Ala. 191; King v. Avery, 37 Ala. 
169; Blackwell v. Blackwell, 33 Ala. 
57, 70 AmD 556; Crabb v. Thomas, 
25 Ala. 212; Larkins v. Biddle, 21 
Ala. 252; McKinley v. Irvine, 13 Ala. 
681. 

Ark.—Robinson v. United Trust, 71 
Ark. 222, 72 SW 992; Patterson v. 
Fowler, 23 Ark. 459; Cook v. Bro- 
naugh, 13 Ark. 183. 

Colo.—Givens v. Wheeler, 5 Colo. 
598. 

Conn.—Minor  v. 


Woodbridge, 2 
Root 274. -- 


EQUITY 


While amend- 


Del.—Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 10 


Delis Ohx L55 808 Alar 1.022' 

D. C+—Brainard y. Buck, 16 App. 
595 [aff 184 U. S. 99, 22 SCt 458, 
46 L. ed. 449]. 

Fla.—Guggenheimer v. Davidson, 
62 Fla. 490, 56 S 801. 

Ga.—Hart v. Henderson, 66 Ga. 


568; Smith v. Ardis, 49 Ga. 602; Rog- 
ers_v. Atkinson, 14 Ga. 320; Carey 
v. Smith, 11 Ga. 539. 
Hawaii—Honolulu Athletic Park, 
Ltd. v. Lowry, 22 Hawaii 475; Kaeo 


v. Campbell, 20 Hawaii 423 (con- 
struing statute). 
Ill.—Hauk vy. Van Ingen, 196 Ill. 


20, 63 NE 705; Walker v. Warner, 
179 Ill. 16, 53 NE 594, 70 AmSR 85; 
March v. Mayers, 85 Ill. 177; Mann 
v. Ahrens, 205 Ill. A. 183; Zulu Mfg. 


Cowm vit Efofimangar? O2eeklls) Ave 292) 
Carey-Lombard Lumber Co. Vv. 
Daugherty, 125 Ill. A. 258; Patter- 


son v. Johnson, 114 Ill. A. 329 [aff 
214 Ill. 481, 73 NE 761). 

Md.—Coan y. Consolidated Gas, 
ete.; ,;Coiy 1126 sIMds 4506;,.95 —-Ay Lbs 
Schwab v. Schwab, 96 Md. 592, 
A 653, 94 AmSR 598; Bannon vy. 
Comegys, 69 Md. 411, 16 A 129. 

Mass.—Homer v. Homer, 107 Mass. 
82; Whelan v. Sullivan, 102 Mass. 
204; Sanborn v. Sanborn, 7 Gray 
142; Darling v. Roarty, 5 Gray 71; 
Blatt iw Sauires,.d Cushy 5513 oPratt 
v. \Bacon, 10 Pick.) 123. 

Mich.—Ogden v. Moore, 95 Mich. 
290, 54 NW 899; Schafberg v. Schaf- 
berg, 52 Mich. 429, 18 NW 202; Liv- 


ingston v. Hayes, 43 Mich. 129, 5 
NW 78; Green v. Green, 26 Mich. 
437. 


Miss.—Wright v. Frank, 61 Miss. 
32; Miazza v. Yerger, 53 Miss. 135; 
Walker v. Brown, 45 Miss. 615; Clark 
v. Hull, 31. Miss. 520; Dickson v. 
Poindexter, Freem. 721. 

Mo.—Prehm y. Porter, 165 Mo. 115, 
65 SW 264; Burnham y. Tillery, 85 
Mo. A. 453; Pratt v. Walther, 42 
Mo. A. 491. 

N. J.—Woodbridge Tp. v. Middle- 
sex Water Co., (Ch.) 68 A 464; Ed- 
wards v. National Window Glass Job- 
bers’ Assoc., (Ch.) 58 A 527; Berla 
v. Strauss,, 74,.N..J. Eq. 678, 75.A 
763 {aff 76 N: J. Eq. 275, 74 A 
Carter v.. Carter, 63 N: J. Eq: 726, 
53 A 160 [aff 65 N. J. Eq. 766, 55 
A 1132]. See also Codington v. 
Mott, 14 N. J. Eq. 430, 82 AmD 258 
(if allowable at all, should be ap- 
plied for and made before cause at 
issue). 

N. Y.—Dodd vy. Astor, 2 Barb. Ch. 
395; Curtis v. Leavitt, 11 Paige 386; 
Lloyd v. Brewster, 4 Paige 537, 27 
AmD 88; Verplanck v. Mercantile 
Ins. Co., 1 Edw. 

N. C.—Tomlinson v. Savage, 22 N. 
(By, r 

Pa.—Clark v. Pittsburg Natural 
Gas Co., 184 Pa. 188, 39 A 86; Schenck 
v. Olyphant Borough, 181 .Pa. 191, 
87 A 258; Wilhelm’s App., 79 Pa. 
120; Forward School Dists. App., 56 
Pa. 318; Bergner, etc., Brewing Co. 
v. Commercial Exch., 12 WklyNC 
460; Chambers vy. Waterman, 1 Leg 
Gaz 60. ' 

Porto Rico.—Mercelin v. Wilson, 6 
Porto Rico Fed. 42. 

R. I.—McKenna v. Houlihan, 66 A 
834; Bristol v. Bristol, etc., Water- 
works, 25 R. I. 189, 55 ‘A 710; Hask- 
ins v. Glezen, 55 A 689; Storer v. 
Harrison, 35 A 676; Commerce Nat. 
Bank v. Smith, 24 A 469; Commerce 
Nat. Bank v. Smith, 17 R. I. 268, 21 
A 959; Hazard y. Hidden, 14 R. I. 
356. 
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and in enlargement or explanatory of, the substan- 
tial parts of the bill,?* there cannot, under the guise 
of an amendment, be an entirely new and essentially 
different case made, or a radical departure from the 
cause of action stated in the original bill.27 
principle of the rule is clear, but whether an amend- 
ment falls within its lmitations is sometimes a 
subtle and difficult matter, requiring mice discrimi- 


The 


Tenn.—-Tappan v. Western, etc., R. 
Cols Weal iLO: 

Vt.—Lynch. v. Murray, “81 Vt. 97; 
69 A 133; Norton v. Parsons, 67 Vt. 
ae 32 A 481; Hill v. Hill, 53 Vt. 

Va.—Kelly v. Gwatkin, 108 Va. 6, 
60 SE 749; Ellis v. Whitacre, 106 Va. 
1, 54 SE 993; Kinney v. Craig, 103 
Va. 158, 48 SE 864; Tennant v. Dun- 
lop, 97 Va. 234, 33 SE 620; Petty- 
john v. Burson, 22 SE 508; Shenan- 
doah Valley R. Co. v. Griffith, 76 
Va. 913; Hurt v. Jones, 75 Va. 341; 
Belton v. Apperson, 26 Gratt. (67 
Va.) 207; Lambert v. Jones, 2 Pat. 
& H. 144, 

W. Va.—Huddleston vy. Miller, 81 
W. Va. 357,.94 SE 539; Newton v. 
Kemper, 66 W. Va. 130, 66 SE 102; 
Dudley v. Niswander, 65 W. Va. 461, 
64 SE 745; Cox v. National.Coal, etc.,. 
Iny. Co., 61 W. Va. 291, 56 SE 494; 
Edgell v. Smith, 50 W. Va. 349, 40 
SE 402; Christian v. Vance, 41 W. 
Va. 754, 24 SE 596; Bird v. Stout, 40 
W. Va. 43, 20 SE 852; Seborn v. Beck- 
with, 30 W. Va. 774, 5 SE 450; Livey 
v. Winton, 30 W. Va. 554, 4 SE 451; 
Pickens v. Knisely, 29 W. Va. 1, 11 
SE 932, 6 AmSR 622; Piercy v. Beck- 
ett, 15 W. Va. 444. 

KEng.—Watts v. Hyde, 2 Phil. 406,, 
22 EngCh 406, 41 Reprint 1000; Palk 


v. Clinton, 12 Ves. Jr. 48, 33 Re- 
print 19. 
{a] Rule applied.—(1) A bill by 


a surviving partner against the per- 
sonal representatives of his  de- 
ceased partner to declare a result- 
ing trust as to certain land pur- 
chased by the deceased partner in 
his own name cannot be changed by 
amendment to a bill for an account- 
ing on plaintiff being unable to sus- 
tain his theory of trust. Berla v. 
Strauss, 74 N. J. Eq. 678, 75 A 763 
[aff 76 N.. J., Eq. 275, (74 A5 518], 
(2) A bill to enforce the lien of a, 
judgment against widow’s dower in 
land cannot be converted by amend- 
ment into bill to enforce lien on her 
right to have dower assigned. Hud- 
dleston v. Miller, 81 W. Va. 357, 94 
SE 538. (3) A bill for the dissolu- 
tion of a partnership cannot be 
amended so as to change the cause 
of action to one for partition be- 
tween tenants in common. Fooks v. 
Williams, 120 Md. 436, 87 A 692. (4) 
An amendment which will require a 
rehearing and further testimony by 
presenting a new ground for relie? 
will not be allowed. Goodbody vy. 
Goodbody, 95 Ill. 456. (5) A bill to 
enforce a trust arising out of a con- 
tract cannot be transformed into one 
to enforce a right of dower. Miazza 
v. Yerger, 53 Miss. 135. (6) A cred- 
itor’s bill to redeem land sold at 
sheriff’s sale cannot be transformed 
into a bill to enforce a‘trust in the 
land. Ward v. Patton, 75 Ala. 207. 
(7) But amendments to a bill con- 
sisting merely of the omission of all. 
allegations against one defendant, 
and changes in the prayer for spe- 
cific relief made necessary by such 
omission, do not make the bill state 
a new and independent cause of ac- 
tion. Pendery v. Carleton, 87 Fed. 
41, 30 CCA 510. (8) A new case is 
not made by adding new parties and 
a prayer for alternative. relief. 
Meads v. Hartley, 15 D. C. 391. (9) 
A bill for partition may be amend- 
ed so as to constitute a bill for an 
account. Hodges v. Pingree, 10 Gray 
(Mass.) 14. (10) A bill. for the sale 
of an infant’s lands may be amend- 
ed into a bill for partition. Wat- 
son v. Godwin, 4 Md. Ch. 25. (11) 
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nation.?§ 


ter the frame and structure of his 
an entirely different relief from 


It is proper to allow a’ judgment 
ereditor’s bill to’ be amended so as 
to show that the legal remedy was 
exhausted. Earle v. Grove, 92 Mich. 
235, 52 INW" 615. (12) ‘A bill of 
review may be amended, it seems, 
into a bill to impeach a decree for 
fraud. Massie v. Matthews, 12 Oh. 
351. (13) A bill alleging an express 
trust may be amended by inserting 
allegations, from which a trust re- 
sults. Hall v. Congdon, 56 N. H. 
279. (14) An amendment changing 
the conclusions of the pleader from 
the facts stated and praying differ- 
ent relief is proper. McDonnell v. 
Muinehsil8i Ada. 485; 31S) 594. 1s) 
An amendment merely anticipating 
a defense and meeting it, without 
urging any new ground for relief, 
is allowable. Brooks v. Spann, 63 
Miss. 198. 

[b] Cases not within rule.—(1) 
A bill may be amended so as to 
change its character even after de- 
cree, where it is clear that the cause 
was tried as it would have been 
tried had the original bill been like 
the amended bill. Tremaine v. Hitch- 
cock, 23 Wall]. (U. S.) 518, 23 L. ed. 
97. (2) An essentially different case 
may be presented by amendment, 
where it is clear that plaintiff had 
intended originally to .present such 
case, and the sufficiency of the origi- 
nal bill to do so was a matter as to 
which counsel might differ. Drew 
v. Beard, 107 Mass. 64. 

[c] In furtherance of justice, (1) 
an amendment may be allowed, al- 
though it contradicts a material al- 
legation of the bill (Hall v. Fisher, 
3)'Barb,' 'Ch? CN Y:)') 637), '(2) but 
only upon a showing of inadvertence 
or mistake inthe original, or other 
satisfactory reasons (Hill v. Harri- 
man, 95 Tenn. 300, 32 SW 202). 

[dad]. Alternative allegations.—A 
matter which could not have been 
originally alleged in the alternative 
cannot afterward be introduced into 
the bill by amendment. To do so 
would be a departure from the cause 
of action first presented. Winston 
v. Mitchell, 93 Ala. 554, 9 S 551; Park 
v. Lide,+'90 Ala.’ 246, 253, :°7 S’ 805; 
Caldwell v. King, 76 Ala. 149. 

{e] From equity to law or vice 
versa.—(1) ‘“‘The statutes allowing 
amendments do not authorize the 
substitution of an action at law for 
a bill in equity, or of a bill in equity 
for an action at law.” Darling v. 
Roarty,’ 5 Gray (Mass.)) 71, 72. To 
same affect Homer v. Homer, 107 
Mass. 82. (2) Where the court has 
no jurisdiction of the original cause, 
an attachment for a purely legal 
claim, an amended bill cannot be filed 
to give the court jurisdiction. Livey 
v. Winton, 30 W. Va. 554, 4 SE 451. 

{f] aches of plaintiff.—An essen- 
tially different case may not be made 
by amendment five years after plain- 
tiff is apprised of his mistake in the 
original bill. Tomlinson vy. Savage, 
229 NC 685 

[g] After announcement of an 
adverse decision an amendment may 
be denied which entirely changes the 
scope of the bill. Sawyer. v. Camp- 
bell, (Ill.) 2 NE 660. 

[h] Equity in original bill.— 
Whether an original bill contained 
equity is not a material inquiry in 
determining whether an amendment 
constitutes a departure. Alabama 
Terminal, etc., Co. v.: Hall, 152 Ala, 
262, 44 S 592. 

28. Winston v. Mitchell, 93 Ala. 
554, 9 S 551; Cassidy v. Saline County 


It has been said that so many departures 
from the general rule have been allowed that it is 
now searcely susceptible of any very accurate defi- 
nition,2® and that if plaintiff, is not permitted to 
make a new case, he may by his amendments so al- 
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bill as to obtain 
that asked for 


Bank, 7 Ind. T. 548, 104 SW 829. 
And cases infra this note. 

[a] “The usual tests are, whether 
the original and amended bills found 
the right of complainant to relief on 
different and consistent titles (Penn 
v. Spence, 54 Ala. 35); or present en- 
tirely new or inconsistent claims, 
based on differing states of facts 
(Ward v. Patton, 75 Ala. 207); or, 
whether the kind or character of re- 
lief, not the degree or extent, ap- 
propriate to one state of facts is, in- 
appropriate to the other; or whether 
the same defenses are applicable.— 
Park v. Lide, 90 Ala. 246, 7 S 805; 
Caldwell v. King, 76 Ala. 149. In 
other words, whether the matters of 
the original and amended bills could 
have been properly stated in the al- 
ternative, in the original bill.’”” Win- 
ston vy. Mitchell, 93 Ala. 554, 559, 9 
S 551 [quot substantially in Cassidy 
w.*Saline County Bank, 7 Ind. T. 543, 
ENS 829]. 

[b] 
case.—Ward v. Patton, 75 Ala. 207; 
Ray v. Womble, 56 Ala. 32; Magaw 
v. Huntley, 36 App. (D. C.) 26; Mc- 
Kenna v. Houlihan, (R. I.) 66 A 834; 


Lynch v. Murray, 81 Vt. 97, 69 A 
133: 
{c] Amendment not making dif- 


ferent case.—Galesburg, etc., Hlec- 
tric’ R. Co. -v." Hart, 221 Hed: 7, 136 
CCA 5383; Confectioners’ Mach., etc., 
Co. v. Racine Engine, etce., Co., 163 
Fed. 914 [aff 170 Fed. 1021, 95 CCA 
671]; Sloss-Sheffield Steel, etc., Co. 
v. Yancey, (Ala.) 77 S 726; Harton 
v. Amason, (Ala.) 76 S 953; Bentley 
v. Barnes, 171° Ala. 512; 55S. 130; 
Neal v. Williams, 168 Ala. 310, 53 S 
94; Alabama Terminal, etc., Co. v. 
Hall, 152 Ala. 262, 44 S 592; Phil- 
lips v. Bradford, 147 Ala. 346, 41 S 
657; Reynolds v. Lawrence, 147 Ala. 
216, 40 S 576, 119 AmSR 78; Mont- 
gomery Iron Works y. Capital City 
Ins) Con 13:7? A lal ys ee IAS 20 
Smith v. Gordon, 136 Ala. 495, 34 S 
838; Metcalf v. Arnold, 132 Ala. 74, 
32 S 763;..McDonnell v. Finch, 131 
Ala. 85, 31 S 594; Freeman v. Pullen, 
130) Ala, ‘653, 81 S451; 2Comer v. 
Shehee, 129 Ala. 588, 30 S-95, 87 
AmSR 78; Scheerer v. Agee, 106 Ala. 
139, 17 S 610; McGhee v. Alexander, 
104 Ala. 116, 16 S 148; Harrison v. 
Yerby, (Ala.) 14 S 321; Johnson v. 
Durner, 88 Ala. 580, 7 S 245; Moore 
v. Alvis, 54 Ala. 356; Patterson v. 
Johnson, 214 IN. 481,, 73 NE 761; 
Papin v. Goodrich, 1038 Ill. 86; Jeffer- 
son v. Kennard, 77 Ill. 246; Easter 
v. Riley, 79 Miss.‘625, 31 S 210; Hob- 
son v. Hobson, 105 Va. 394, 53 SE 
964; Tidball v. Shenandoah Nat. 
Bank, 100 Va. 741, 42 SE 867; Hanby 
Ve» Henritze, Si Va.) ity Uo isdn 204. 


29. Belton v, Apperson, 26 Gratt. 
(67 Va.) 207. 
30. Belton v. Apperson, 26 Gratt. 


(67 Va.) 207 [quot Glenn vy. Brown, 
99 Va. 322, 38 SE 189, 190]. 
Sl. U. S.—Galesburg, etc., Elec- 
trie. RB, Co. vy. Hart, 221 hed.. 7,,.1386 
CCA. 533. 
Ala.—Conner v. Smith, 88 Ala. 300, 
7 S 150; Moore v. Alvis, 54 Ala. 356. 
Ill.—Seymour v. Woodstock, ete., 
Tract. ‘Co. 280, 8450117) NiBwo ne oe 
Hauk v. Van Ingen, 196 Ill. 20, 63 
NE 705 [aff 97 Ill. A. 642]. 
Miss.—Belzoni Oil Co. v. Yazoo, 
etc., R. Co., 94 Miss. 58, 47 S 468. 
N. H.—White vy. Pool, 73 N. H. 
ere 28 494, 
a.—Naomi Coal Co. vy. Moore, 
Pa. Dist. 338, 37 Pa. Co. 363. PES che 
Vt.—Lynch vy. Murray, 81 Vt. 97, 


For later cases, developments and changes in the law see cumulative Annota 


Amendment making different | 


“9 §§ 625 4 


originally.2° A different case is not made by aver- 
ments setting out the case more specifically or 
fully,*1. or by adding new facts or grounds for re- 
lief consistent with those originally presented,*? 
although the relief demanded is thereby broadened 
or even changed, the main general object of the bill 
remaining the same.*? 


If the cause of action and 


69 A 133. 

Va.—Kelly v. Gwatkin, 108 Va. 6, 
60 SE 749; Ewing v. Ferguson, 33 
Gratt. (74 Va.) 548. 

See also supra § 624. 3 

“Amendments which only amplify 
the statements or prayer of the orig- 
inal complaint are not deemed _ to 
introduce a new cause of action. 
. The allegations of the original 
bill may be changed, or stated in 
different form, and others added, in 
order to cure imperfections and mis- 
takes in the manner of stating the 
plaintiff’s case, and for the purpose 
of making the original statements 
more definite and precise. As long 
as the plaintiff adheres to the mat- 
ter originally complained of, an al- 
teration of the modes in which the 
defendant has caused the injury is 
not an introduction of a new cause of 
action. The test is whether the pro- 
posed amendment is a different mat- 
ter, another subject of controvery, or 
the:same matter more fully or dif- 
ferently alleged. Mere informalities 
of the pleadings may be amended, 
provided the real cause of action be 
not changed.” Naomi Coal Co. v. 
Moore, 19 Pa. Dist. 338, 341, 37 Pa. 
Co. 563. 

32. U. S.—Brainard v. Buck, 184 
U. S. 99, 22.SCt 458, 46 L. ed. 449 
Pati “16sApps (DiC yd 05). Millssy- 
Scott, 43 Fed. 452. 

Ala.—Sloss-Sheffield Steel, etc., 
Co. v. McLaughlin, 182 Ala. 266, 62 
S 96; Gulf Coal, etc., Co. v. Alabama 


Coal, éte.;*'Co.;> 145 Ala? (2285-°°40"*S 
397, 7 LRANS 712; Harrison v. Yer- 
by, 14 S 321. 


Ga.—Hendricks v. Allen, 134 Ga. 
551, 68 SH 298: 
Calkins, 220 Mill. 


Ill.— Calkins v. 
Freemen, 132 


PDT yililey NOP LOZ: 
Iowa.—Pedley_ v. 

qowe 356, 109 NW 890, 119 AmSR 

557, 


Md.—Jeffrey v. Flood, 70 Md. 42,. 


16 A 444. 

Mich.—Farle v. Grove, 92 Mich. 
285, 52 NW 615. 

Miss.—Delta, ete, Land Co. y, 


Adams, 93 Miss. 340, 48 S 190. 

See also supra § 624. 

[a] Truth of added allegations.— 
Where an amendment is made which, 
if the allegations thereof are true, 
entitles the plaintiff to the same 
relief prayed in the original bill but 
upon an entirely new theory, the 
omission originally to allege such 
facts which, if true, must have been 
known to plaintiff when the original 
bill was filed, and which are denied 
by the answer, is a circumstance to 
be considered in determining the 
truth of the allegations, there being 
nothing in the record to explain the 


omission. Calkins v. Calkins, 220 
TU. Aa 7 T SNE 26:2. 
33. U. S.—Battle v. New York 


Mut. G. sins. ‘Cox, 2°8 Cais, No. 11.09% 
10 Blatehf. 417. 

Ala.—King v. Livingston Mfg. Co., 
180 Ala. 118, 60 S 1438, 192 Ala. 269, 
68 S 897; Smith v. Gordon, 34 S 838; 
Metcalf v. Arnold, 32 S 763; Freeman 
v. Pullen, 130 Alay 6538, 31 S 451; 
Bellinger v. Lehman, 103 Ala. 385, 
15 S 600; Collins v. Stix, 96 Ala. 338, 
11 S 380; Winston v. Mitchell, 93 
Ala. 554,..9 /S) 551. 

Ga.—Merchants’, etc., Bank vy. Ma- 
sonic Hall, 65 Ga. 603. 

Ab alin de chtheed v. Haun, 12 Iowa 

Mass.—Phelps v. Creed, 231 Mass. 
228, 120 NE 589; King v. Howes, 181 
Mass. 445, 638 NE 1062. 


tions, same title, page and note number, 


~ 
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the relief sought are substantially the same, it is 
immaterial that the form in which the claim is pre- 
sented by the amendment differs essentially from 
t The allegations of the 
bill may be changed or modified and others added if 
the identity of the cause of suit be preserved. ‘he 
correction of an inaccurate or ambiguous statement 
of the real relation of the parties cannot properly 
be said to substitute a new cause of action.?* 
_ amendment will not be permitted which changes the 
case as to all defendants and presents a new case 
against new defendants,*7 nor may a plaintiff by 
amendment entirely change the grounds on which 
8 Therefore, while a plaintiff may 
amend by alleging the same title as claimed in the 
original bill, but obtained in a somewhat different 
way,°? he may not in general assert a different ti- 
tle,*° and especially where the change entails a 
change in the capacity in which plaintiff sues.4t 
The objection that an 


that of the original bill.%4 


he seeks relief.3§ 


Waiver of objections. 


Pa.—Clark v. Pittsburgh Natural 
Gas Co., 184 Pa. 188, 39 A 86; Phila- 
delphia v. Schuylkill River East Side 
R. Co., 15 WklyNC 364. 

Va.—Ellis v. Whitacre, 106 Va. 1, 
4, 54 SE 993; Tennant v. Dunlop, 97 
Va. 234, 33 SE 620. 

‘iW. Va.—McCrum v. Lee, 38 W. Va. 
383, 18 SE. 757. 

[a] Rule applied.—(1) <A _ bill 
seeking to enforce a lien on land as 
a vendor’s lien may be amended so 
as to enforce the lien as an equitable 
mortgage. Smith v. Hiles-Carver 
Co., 107) Alay 272, 18°S) 37., (2). ‘A, bill 
asking for the reformation of a 
mortgage and foreclosure thereof 
may be amended so as to ask for 
reformation and removal of a cloud 
on complainant’s title as mortgagee. 
Hawkins v. Pearson, 96 Ala. 369, 11 


S 304. 
34. Lamb vy. Cecil, 28 W. Va. 653. 
35. Hall v. McGregor, 65 W. Va. 


74, 64 SE 736; Cox v. National Coal, 
ete.) Inv. .Co., (61. W. -Vaz;/291, 56 SE 


494. 
36. Stein v. McGrather, 116 Ala. 
593, 22 S 861. 
ane Leggett v. Bennett, 48 Ala. 
38. Western Wheeled Scraper Co. 


v. Gahagan, 152 Fed. 648; Carter v. 
Carters 63:\5N,, dena) 726;653 Ay 160 
Laff 65 N.. J. Eq, 766, 55 A 1132]. 

39. Blackwell v. Blackwell, 33 
Ala.5 7,9 2705. AmD ,556;,,Bennett;v. 
Woolfolk, 15 Ga. 213; McDougald v. 
Williford, 14 Ga. 665. 

40. Marshall v. Olds, 86 Ala. 296, 
5 S 506; Penn v. Spence, 54 Ala. 35; 
Larkins v. Biddle, 21 Ala. 252; Miles 
y. Strong, 60 Conn. 893, 22 A 959. 

41. See cases infra this note. 

[a] Rule applied.—(1) A bill by 
a creditor for himself and all other 
creditors cannot be transformed into 
one to enforce a mortgage for him- 
self alone. Scott v. Ware, 64 Ala. 
1pdysa(2) pA. bill, stor enforce sa; lien 
cannot be transformed into one to 
settle an estate and disburse assets 
among all creditors. Piercy; Ve 
Beckett, 15 W. Va. 444. (3) A bill 
to enforce demands of a corporation 
for the benefit of its creditors can- 
not be transformed into one to en- 
force a demand by plaintiff against 
defendants directly. Chambers Vv. 
Waterman, 1 LegGaz (Pa.) 60. (4) 
A bill on behalf of a wife cannot be 
transformed into one by the husband. 
King v. Avery, 37 Ala. 169. 

42. Paine v. Sackett, 27 R. I. 300, 
61 A 753; Love v. Moser, 109 Tenn. 
143, 70 SW 618. 

43. Pendery v. Carleton, 87 Fed. 
41, 30 CCA 510; Scott v. Turley, 9 
Lea (Tenn.) 631. ‘ 

44, Pratt v. Bacon, 10 Pick. 
(Mass.) 123; Livingston v. Hayes, 43 
Mich. 129, 5 NW 78. 

45. See infra § 641. 

46. See infra § 642. 
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Remedies. 


prejudice.47 


An [§ 626] e. 


47. Tomlinson 22 N. 
ClAGS 


48. U. S.—Metropolitan Nat. Bank 
v. St. Louis Dispatch '©o., 38 Fed. 


v. Savage, 


Ala.—Henry v. Tennessee Live 
Stock Co., 164 Ala. 376, 50 S 1029; 
Gardner v. Knight, 124 Ala. 273,27 S 
298; Baker v. Graves, 101 Ala. 247, 
13 S 275; Parsons v. Johnson, 84 Ala. 
254, 4 S 385; Ward v. Patton, 75 Ala. 
207; Ray v. Womble, 56 Ala. 32: 
Howell v. Motes, 54 Ala. 1; Winter 
v. Quarles, 43 Ala. 692; Ingraham v. 
Foster, 31 Ala. 123; Rumbly v. Stain- 
ton, 24 Ala. 712. 

D. C.—Brainard v. Buck, 16 App. 
595 [aff 184 U. S. 99, 22 SCt 458, 46 
L. ed. 449]. 


Fla.—Guggenheimer v. Davidson, 
62 Fla. 490, 56 S 801. 
Ga.—Ansley~- v. Glendenning, 56 


Ga. 286; Thompson vy, McCulloch, 16 
Ga. 527. , ‘ 
Md.—Cockey v. Plempel, 86 Md. 
PSH oii Ay 792s 
Mich.—Ogden v. Moore, 95 Mich. 
290, 54 NW 899; Freeman v. Michi- 
gan State Bank, Harr. 311 
Miss.—Belzoni Oil Co. vy. Yazoo 
ete., R. Co., 94 Miss. 58, 47 S 468. 
N. J.—Carter ~% Carter, 63 N. J. 
Eq. 726, 53 A 160 [aff 65 N. J. Hq. 
766, 55 A 1132]. See also Codington 
v. Mott, 14 N. J. Eq. 430, 82 AmD 
258 (if allowable at all, such amend- 
ments should be made before issue). 
N. C.—Milton v. Hogue, 39 N. C 
415. 
Pa.—Toomey v. Hughes, 8 Pa. Co. 
384. 3 
R. I.—Bristol v. Bristol, etc., Wa- 
terworks, 25 R. 1.,189, 55 A. 710. 


Tenn.—Coleman vy. _ Pinkard, 2 
Humphr. 185; Bosley v. Phillips, 3 
Tenn. Ch. 649. 


Vt.—Lynch v. Murray, 81 Vt. 97, 
69, ANis3>. Hillevs Hi], 153. V,ts,o08: 

Va.—BEllis v. Whitacre, 106 Va. 1, 
54 SE 993; Shenandoah Valley R. 
Co. v. Griffith, 76 Va. 913. 

W. Va.—Cox v. National Coal, ete., 
Inv. Co., 61 W. Va. 291, 56 SH 494; 
Seborn v. Beckwith, 30 W. Va. 774, 
5 SE 450. 

And see cases infra this note. 

{a] Rule applied.—(1) A bill to 
reform an instrument cannot. be 


amended into one to cancel it. Ken- 
nerty v. Etiwan Phosphate Co., 21 
S. C. 226, 53 AmR 669. (2) One to 


eancel an instrument cannot be con- 
verted into one to compel specitic 
performance thereof. Gardner _ v. 
Knight, 124 Ala. 273, 27 S 298. (3) 
A bill to redeem from a sale cannot 
be converted into one to set it aside. 
Robinson v. United Trust, 71 Ark. 
222, 72 SW 992. (4) A bill by an 
assignee to foreclose a mortgage can- 
not be converted into one against 
his assignor to rescind the assign- 
ment. Baker v. Graves, 101 Ala. 247, 
13 S 275. 
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amended bill states a materially different cause of 
action from the original may be waived 4? by an- 
swering and going to trial on the merits.*% 

b Where an amendment is offered which 
is obnoxious to the rule, it may be disallowed ;** or 
it may be taken off the files on motion,*5 or de- 
murred to,*® or the bill may be dismissed without 


Repugnant and Inconsistent Amend- 
ments. Amendments repugnant to or inconsistent 
with the material allegations and objects of the 
original bill are not permissible.48 But in order to 
be condemned on this ground the inconsistency or 
repugnancy must relate to the purposes of the bill 
as contradistinguished from a mere modification of 
the relief sought.*? 
amendment, may be inconsistent with the facts stat- 
ed in the original bill, provided they are not ineon- 
sistent with the general purpose of the original 
bill or of the relief originally sought.5° 


New facts, introduced by 


The rule 


[b] Rectifying errors.—‘“‘It does - 
not necessarily follow, that because 
the statements in the original and 
amended bill are contradictory, that 
the latter will necessarily be re- 
jected. The facts, as set forth in 
the original bill, may be wrong, and 
it may be the purpose of the amend- 
ment to rectify these errors.” Mc- 
Dougald vy. Williford, 14 Ga. 665, 670. 

{c] In Illinois, under the statute 
the court has discretion to permit 
a complainant to amend his bill, 


even to the extent of filing an 
amended bill, based upon new 
grounds, repugnant to and _ incon- 


sistent with the grounds for relief 
relied upon in the original bill. Pat- 
terson v. Johnson, 114 Ill, A. 329 
[aff 214 Ill, 481, 73 NE 761]. 

49. Ex p. Delpey, 188 Ala, 449, 66 
S 22; Berry v. Tennessee, etc., R. Co., 
134 Ala. 618, 33 S 8; Cain v. Gimon, 
36 Ala. 168; Blackwell v. Blackwell, 
33 Ala. 57, 70 AmD 556. And cases 
infra this note. 

[a] Bule applied.—(1) Where the 
original bill praying appointment of 
a receiver called only for a receiver, 
an amended bill, doing the same, and 
stating matters supposed to sustain 
the application, and further asking a 
dissolution and winding un of the 
company, is neither inconsistent with 
the original bill, nor foreign nor un- 
germane to it. Ward v. Hotel Ran- 
dolph Co., 69. W. Va. 197, 71 SEH 105, 
AnnCas1913A 607. (2) It is proper 
to permit an amendment where the 
original bill alleged an absolute title 
and the amended a transfer absolute 
in form but intended as a mortgage. 
Ingraham y. Foster, 31 Ala. 123. (3) 
To permit a suit to foreclose to be 
converted into one for specific per- 
formance, where the instrument was 
void as an executed contract. Ran- 
dall. v. Jaques;, 20 ,E -Cas..No., 11,553: 
(4) One for specific performance 
into one to enforce a reSulting trust. 
Milner v. Stanford, 102 Ala. 277, 14 
S 644. (5) One to reform and fore- 
close into one to reform and remove 
a cloud. Hawkins v. Pearson, 96 Ala. 
369, 11 S 304. (6) One to enforce a 
trust into one to quiet title. Newell 
v. Newell, 14 Kan. 202, (7) One to 
restrain action by one of two claim- 
ants to a fund into a bill for inter- 
pleader. Hastings v. Crooper, 3 Del. 
Ch. 165. (8) A bill to partition land, 
may be amended to ask its sale and 
the distribution of the proceeds (Fite 
v. Kennamer, 90 Ala. 479, 70 S 920), 
(9) or vice versa (Berry v. Tennes- 
see, etce., R. Co. 134 Ala. 618, 33 S 
8; Watson v. Godwin, 4 Md. Ch. 25). 
(10) A bill for specific performance 
may be amended to ask cancellation 


or rescission of the contract. Papin 
v. Goodrich, 103 Ill. 86; Ferry v. 
Clarkes, Viva. 397. 

50. Hardie y. Bulger, 66 Miss. 
577, 6 S 186. 
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forbidding an amendment introducing matter incon- 
sistent. with the averments of the original bill has 
no application to an amendment setting up different 
claims upon matters of law.®! It has been said that 
before the issue is finally made up between the par- 
ties, and where the bill has not been sworn to, plain- 
tiff may vary his case by amendment in any way he 
pleases, however inconsistent with or repugnant to 
the original bill.5? 

[§ 627] f. Facts Newly Discovered or Newly 
Arising. An amendment will be permitted even at 
a late stage of the case in order to bring within the 
issues facts existing when the original bill was filed, 
but not discovered until shortly before the amend- 
ment was asked, where the case made by the amend- 
ment is not thereby rendered inconsistent with that 
made by the original bill.6* Facts occutring after 
.. filing of the original should, however, be presented, 

where proper at all, by supplemental bill,°* and can- 
not generally be introduced by’ amendment.5> A 
_ well recognized exception to this rule exists where 
plaintiff was without capacity to sue when the origi- 
nal bill was filed, and the incapacity is thereafter 
removed, the want of capacity being such that de- 
fendant could have waived it.°* It has also been 
held that where plaintiff’s right to sue was inchoate 
when he filed his bill, he may by amendment show 


51. Smith v. Medley, 7 Tenn. Civ. 
52. ‘Seymour v. Long Dock Co., 
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Forehand, 36 Miss. 69; Buck v. Buck, 
AL SELL Le Paige VGN Ys) 0} 
57. Ala.—Scheerer v. 


mA” eS eee 
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its consummation.5?. This rule seems to be subject 
to the further exception that if no answer has been 
filed at the time leave is granted, and amendment 
made, it is proper to allow matters, arising after the 
original bill was filed, to be added by way of amend- 
ment.5® A bill cannot be amended to enable plain- 
tiff to introduce facts transpiring since the filing of 
the bill, which could not possibly have constituted 
a part of it at the time it was filed, in order to 
vitiate proceedings subsequently had which were le- 
gal and regular at the time.®? If plaintiff has no 
cause of action at the time of the filing of the origi- 
nal bill, he cannot by amendment introduce a cause 
of action which accrues thereafter.®° 

Modifications of rule. In some jurisdictions, by 
statute or rule of court, amendments to introduce 
newly occurring facts are permitted.®+ And in oth- 
ers, independently of express provisions on the sub- 
ject, the rule against introducing such facts by 
amendment is not strictly observed.® 

[§ 628] g. Amending Prayer. The prayer for 


relief may be amended with or without incidental 


amendments in the body of the bill, where a differ- 
ent case is not made and the effect of the amend- 
ment is to enable the court to adapt its rehef to 
the case made by the bill and sustained by the 
proof,®* but the prayer may not be so amended as 
[dist Shields v. Barrow, 17 How. 130, 


15 L. ed. 158] (an attempt to change 


Agee, the very substance of the case); In 


t@ N. J. Ba.) 169. 
53. U. S.—Anthony v. Campbell, 
112 Wed 2129502 CCANLOS. 
Ala.—Walker v. Hallett, 1 Ala. 
319; 
Ill.—Jefferson v. Kennard, 77 Ill. 
246. : 
' Md.—Ridgeway v. Toram, 2 Md. 
Ch. 303. : 
“Mich.—Briggs v. Briggs, 20 Mich. 


34. 

Miss.—Hardie v. Bulger, 66 Miss. 
577, 6 S 186. ‘ 
/N. J.—Buckley v. Corse, 1-N. J. 
Eq. 504. 

- Va.—Hobson vy. Hobson, 105 Va. 


394, 53 SE 964. 

[a] Rule applied.—An intervener 
who asserts in his petition a general 
lien, in favor of the class of creditors 
of whom he is one, on securities in 
the hands of a receiver of the court 
may properly be permitted in the 
discretion of the court to amend 
his petition by alleging a _ specific 
lien in his own favor on certain of 
such securities, growing out of facts 
which were not known to him at 
the time he filed his original peti- 
tion, and to rely upon both liens; the 
two not being inconsistent. An- 
thony v. Campbell, 112 Fed. 212, 50 
CCA .195. 

[b] Facts set up in answer.—If 
defendant has answered, and_ plain- 
tiff has thereby obtained further 
knowledge of facts or circumstances 
which may aid him in the case, he 
may amend his bill by inserting the 
facts of which he has thus become 
informed. Buckley v. Corse, 1 N. J. 
Bq. 504. 

See infra § 659. 

55. U. S.—Kryptok Co. v. Hauss- 
mann, 216 Fed. 267; Mason y. Hart- 
ford, etc., R. Co., 10 FWed,. 334. 

Md.—Poe y. Munich Reinsurance 
Co., 126 Md. 520, 95 A 164; Bannon 
v. Comegys, 69 Md. 411,'16 A 129. 
se ee Vine Place, tarr: 
438, 

Nebr.—Killinger v. 
Nebr. 297, 31 NW 918. 

N. Y.—Hope v. Brinckerhoff, 4 
Edw. 660. 

. Or.—Jennings v. Jennings, 48 Or. 
69, ° 85... P65. 

“ 56, Swatzel v. Arnold, 23 F. ‘Cas. 
Na. -13,682,. Woolw. 388; Grist v. 


Hartman, 21 


113 
Ala. 383, 21 S 81 

Ky.—Butler v. Butler, 4 Litt. 201. 

S. C—Bradford y. Felder, 7 S. C. 
Eq. 168. 

W. Va.—Totten vy. Nighbert, 41 W. 
Va. 800, 24 SE 627; Crumlish v. 
ee ieee Valley R. Co., 28 W. Va. 

Eng.—Humphreys v. Humphreys, 3 
P. Wms. 348, 24 Reprint 1096. 

[a] Mlustration.—The case of an 
executor filing a bill before probate, 
and afterward obtaining probate, is 
an instance of this kind. Butler v. 
Butler, 4 Litt. (Ky.) 201; Bradford 
v. Felder, 7 S. C. Eq. 168; Humphreys 
v. Humphreys, 3 P. Wms. 348, 24 Re- 
print 1096. 

58 Henry y. Travelers’ Ins. Co., 
45 Fed. 299; Wolcott v. Wilmington, 
(Del.) 95 A 303; Luft v. Gossrau, 
31 Ill, A. 580; Jennings v. Jennings, 
43 @riw'69,'85.) P’ 65. 

“Tf the defendant has ‘not an- 
swered, no injury can be done him by 
such amendments, and he is not in- 
convenienced thereby. It is, there- 
fore, a reasonable exception to the 
general rule, and such amendments 
should be allowed before answer, 
rather than apply an ancient tech- 
nical rule discarded elsewhere as ob- 
structive to speedy justice for no 
good purpose.” Wolcott vy. Wilming- 
ton, supra, 

59. Camp v. Bancroft, 26 Ga. 393. 


heen Mellor y. Smither, 114 Fed. 
61. See infra § 659, 
62. U. S.—Henry v. Travelers’ 


Ins. Co., 45 Fed. 299. 
Del.—Wolcott v. Wilmington, 95 A 


303. 
Ky.—Leach y. Bentry, 1 J. J. 
Marsh. 349, 


dn oe ae v. Walther, 42 Mo. A. 

Va.—Glenn v. Brown, 99 Va. 322, 
38 SE 189; Hanby v. Henritze, 85 
Va. 177,.7 SE'204. 

W. Va.—Crumlish y. Shenandoah 
Valley "Rs Co,, 28° SW. Va. 029.4, 5ut 
see Western Min., etc., Co. v. Vir- 
ginia Cannel Coal Co., 10 W. Va. 
250 (new matter, arising since the 
filing of the bill, can only be intro- 
duced by supplemental bill). 

G3. U. S.—Hardin v. Boyd, 118 U. 
S;,756,,5 SCt 771, 28 LL. ed’ 1141 


-|re Wellhouse, 113 Fed. 962; Rigney 


v. De Graw, 100 Fed. 213 [rev on 
other grounds 107 Fed. 545]; Pendery 
v. Carleton, 87 Fed. 41, 30 CCA 510; 
Maynard y. Tilden, 28 Fed. 688. 
Ala.—Sharpe v. Miller, 157 Ala, 299, 


47 S 701; Truss v. Miller, 116 Ala. 
494, 22 S 868. 
Fla.—Fisher y. Villamil, 65 Fla. 


488, 62 S 481. 

Ga.—Tate v. Goff, 89 Ga. 184, 15 
SE 30; De Lacy v. Hurst, 83 Ga. 
223, 9 SE 1052; Livingston-v. Mar- 
shall, 82 Ga. 281, 11 SE 542; Dearing 
v. Charleston Bank, 6 Ga. 581. i 

Ill—Wetmore vy. Henry, 259 Mil. 
80, 102 NE 189, AnnCasi914C 247; 
Hinsey v. Supreme Lodge K. P., 138 
aval 248 [aff 241 Ill. 384, 89 NE 

Me.—Loggie v. Chandler, 95 Me. 
220, 49 A 1059; York v. Murphy, 91 
Me. 320, 39 A 992, 

Mass.—Phelps v. Creed, 231 Mass. 
228, 120 NE 589; Sargent v. Wood, 
196 Mass. 1, 81 NE 901. 

Mich.—Antoszewski vy. City Plumb- 
ing Co., 185 Mich. 215, 151 NW 635. 

Miss.—Delta, ete, Land Co. v. 
Adams, 93 Miss. 340, 48 S 190; Crane 
ve Davis;) 20° 8S" 1%. 

248 Mo. 


» Mo.—Cornet ws 
184, 154 SW 121. 
dent H.—Pennock y. Ela, 41 N. He. 

N. J.—Bilder v. Robinson, 73 N. J. 
Eq. 169, 67 A 828; Steen v. Steen, 
68 N. J. Eq. 472, 59 A 675. 

N. Y.—Lyon y. Tallmadge, 1 Johns. 
Ch. 184. 

Pa.—Clark v. Pittsburgh Natural 
Gas Co., 184 Pa. 188, 39 A 86; McFar- 
land v. Heverly, 46 Pa. Super. 434, 
445 [quot Cyc]. 

Porto Rico.—Garrosi v. Garrosi, 1 
Porto Rico Fed. 230. 

Vt.—Smith v. Onion, 19 Vt. 427. 

Va.—Hanby v. Henritze, 85 Va. 177, 
7 SE 204; Parrili v. McKinley, 9 
Gratt.) (50° Va.) 1-538) Ampb* 212.7 

W. Va.—Burlew v. Quarrier, 16 W. 
Va. 108. ' 

Eng.—Palk v. Clinton, 12 Ves. Ir. 
48, 33 Reprint 19. 

[a] Rule applied.—A bill was filed 
by a mortgagee seeking to establish 
an equitable lien, and assuming that 
the mortgage was void. All the equl- 
ties having been gone into and the 


Cornet, 


For later cases, developments and'changes in the law see cumulative Annotations, same title, page and note numbér, 


a 


; 
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§ 628-630] 


materially to change the object of the bill ** or make 
a new case.°° If the facts set forth in the bill would 
not authorize other relief, the prayer cannot be 
amended.** Before answer filed plaintiff may amend 
by inserting or striking out a waiver of discovery.®7 
It seems that if the special relief asked is waived 
other relief cannot be obtained by amendment where 
it could not be had under the prayer for general re- 
hef,°* but a prayer for general relief may be added 


Sy amendment.®® 


[§ 629] h. Amending to Meet Answer. If 
plaintiff wishes merely to traverse the answer he 
must do so by replication,’”? and not by amending 
his bill,“* but if he desires to meet a particular de- 
fense brought forward by the answer, by setting up 
matter in avoidance thereof, the proper course is for 
him to amend his bill so that it will do so,*? special 
replications having fallen into entire disuse.?* The 
right to amend is not confined to the avoidance of 
defenses presented by the answer, but extends gen- 
erally so as to enable plaintiff to conform his case 
to new facts presented by the answer, to state par- 
ticulars where the answer is such as to eal! for 


lien refused, plaintiff was permitted 
to amend so as to pray foreclosure 
should the mortgage become valid. 
Church v. Holcomb, 45 Mich. 29, 7 
NW 167. 

[b] Specifying grounds.—An offer 
to amend by adding a new prayer 
must specify the grounds of the 
prayer. Mitchell v. Fullington, 83 
Ga. 301, 9 SE 1083. 

{[c] If the bill and the proofs make 
a strong case for relief not specially 
sought the prayer may be amended 
and the relief granted. New York F. 


ea Covuve Looker, (35 55.N5 jiJdin, ad. 
408. 
{d] Narrowing prayer.—A bill 


amended by narrowing the prayer for 
relief does not make an entirely new 
case. Fisher v. Villamil, 65 Fla. 488, 
62 S 481. 

[e] Repugnancy.—‘‘Where a plead- 
er has in his prayer mistaken the 
relief to which he is entitled on the 
facts stated in his bill, the amend- 
ment of his prayer conformable to 
the facts does not constitute a re- 
pugnancy.”’ Sharpe v. Miller, 157 Ala. 
299, 303, 47 S 701. 

[f] In Massachusetts, plaintiff de- 
siring to change the form of suit to 
ask for a different relief should ask 
leave to amend before a single jus- 
tice. Hayes v. Penn. Mut. L. Ins. 
Co., 222 Mass. 382, 111 NE 168. 

64 Curtis v. Leavitt, 4 Edw. (N. 


Y.) 246; Bosley v. Phillips, 3 Tenn. 
Ch. 649. 
65. Shields v. Barrow, 17 How. 


(U. S.) 130, 15 L. ed. 158; Bristol v. 
Bristol, etc., Water Works, 25 R. I. 
189, 55 A 710; Storer v. Harrison, 
(R. I.) 35 A 676. See supra § 625. 
66. Halsted v. Meeker, 18 N. J. Ea. 


136. 
67. Jefferson v. Markert, 112 Ga. 
498, 37 SE 758; Price v. Price, 90 


Ga. 244, 15 SE 774; Merchants’, etc., 
Nat. Bank v. Masonic Hall, 65 Ga. 
603. 

68. Livingston v. Hayes, 43 Mich. 
129, 5 NW 78. 

69. McCrum v. Lee, 38 W. Va. 583, 
18 SE 757. 

70. See supra § 585. 

71. Smith v. Vaughan, 78 Ala. 201; 
Lanier v. Hill, 30 Ala. 111. 

72.. U. S.—Vattier v., Hinde, 7 Pet, 
252, 8 L. ed. 675; Duponti v. Mussy, 
8 F. Cas. No. 4,185, 4 Wash. C. C. 
128. 

Ala.—Beattie vy. Abercrombie, 18 
Ala. 9, 

Fla.—Lewis v. Yale, 4 Fla. 418. 

Ill. Kane v. Hudson, 273 Ill. 350, 
112 NE 683; Tarleton v. Vietes, 6 
Ill. 470, 41 AmD 193; Farrell v. Far- 
rell,. 149. Ill. A. 47. a 

Mich.—Connerton vy. Millar, 41 


EQUITY 


pill.7® 
[§ 630] i 


Mich. 608, 2 NW 932; Slater v. Breese, 
36 Mich, 77. 
i Teaperroundinge v. Gordon, 8 Mo. 

N. J.—Cowart v. Perrine, 21 N. J. 
Eq. 101; McClane v. Shepherd, 21 N. 
J. Eq. 76; Hoff v. Burd, 17 N. J. Ea. 
201; Van Riper v. Claxton, 9 N. J. 
Eq. 302; Brown v. Vandyke, 8 N. J. 
Eq. 795, 55 AmD 250. 

N. Y.—Spencer y. Van Duzen, 1 
Paige 555. 

Tenn.—Jenkins v. De War, 112 
Tenn. 684, 82 SW 470. 

W. Va.—Ward v. Ward, 50 W. Va. 
517, 40 SE 472; Elliot v. Trahern, 
35 W. Va. 634, 14 SE 223; Chalfants 
v. Martin, 25 W. Va. 394. 

“The practice of replying specially 
having ceased, the usual way of 
meeting a special defense by the 
method of avoidance is to introduce 
the defense in the form of pretense 
in the bill and then follow it by 
matter of reply in the shape of 
charge. And when the bill is not so 
framed originally as to afford the 
proper reply to a particular defense 
brought forward by the answer, the 
course is to amend it so that it will 
do so.” Connerton vy. Millar, 41 
Mich. 608, 612, 2 NW 932. 

[a] Excusing delay.—(1) Where 
lapse of time is set up as a defense, 
plaintiff may amend to set up facts 


in excuse of his delay. Wharton v. 
Lowrey, 29 F. Cas. No. 17,481, 2 
Dall. 3€4; Copen v. Flesher, 6 F. 


Cas. No. 3,211, 1 Bond 440; Johnson 
v.. Johnson, 5 Ala. 90; Keeton v. 
Keeton, 20 Mo. 530. (2) Leave will 
not be given to set up an_ excuse 
which is evidently false. Prescott 
v. Hubbell, 10 S. C. Eq. 210 

{[b] If a supplemental answer is 
filed presenting new matter of de- 
fense, plaintiff has right seasonably 
to file an amended bill to meet such 
new matter. Ward v. Ward, 50 W. 
Va. 517, 40 SE 472. ld 

73. See supra § 587. 

74. Sanborn v. Kittredge, 20 Vt. 
632, 50 AmD 58; Chalfants v. Martin, 
25 W. Va. 394. 

75am (ELOfiey ve) -Surd. LT) Nie J Big. 
201s Eyre wv. Lamberts 3ie Ww. Va. 
26, 16 SE 446. 

[a] What necessary to aver.—An 
amendment for this purpose must 
aver the facts which it is desired to 
take advantage of; a statement that 
plaintiff is willing to accept defend- 
ant’s version will not do. Hyre v. 
Lambert, 37 W. Va. 26, 16 SE 446. 

76. Ill—Highway Comrs. y. De- 
boe, 43 Tll. A. 25. 

Md.—Hilleary v. Hurdle, 6 Gill 105. 

poe eo ensh v. Black, 99 Mass. 
315. 
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greater particularity than was at first required," or 
to avail himself of an admission contained in the 
answer,’® or of a new equity in his favor disclosed 
by the answer.7® 
his ease to a state of facts first appearing in thé an- 
swer, but differing in detail from those assumed in 
drawing the bill.77 
ply an omission which had been made the ground of 
objection in the answer.’§ 
ment will not be permitted, at least unless very 
good cause is shown, merely to add interrogatories, 
without any statements or charges for their foun- 
dation other than those already contained in the 


So plaintiff may amend to adapt 


Leave may be granted to sup- 


It seems that an amend- 


Amending to Conform to Proof. 
Where it appears clearly from the evidence that 
plaintiff has a case which entitles him to relief, but 
which by reason of some defect or omission in the 
charges or allegations of the bill is not brought 
fairly within the issue, he will be permitted to adapt 
the allegations of the bill to the case as proved,*° 
especially where the facts were known to the de- 
fendant, but were not disclosed in the answer or 


rae C.—Carrow y. Adams, 65 N. C. 
Man.—Boyle v. Wilson, 9 Man. 1580. 
77. In re Wellhouse, 113 Fed. 962; 

Horn v. Clements, (N. J. Ch.) 8 A 

530; Redstrake v. Surron, (N. J. Ch.) 

3 A 693; Harris vy. Knickerbacker, 5 


Wend, (N. Y.) 638. 

78. Delaware, etc., Canal Co. v. 
Raritan,. ete.,. .R. .Co;, 14..N, cd. gt 
445, 


79. Garner y. Keaton, 13 Ga. 431, 
Richardson vy. Wolfe, 31 Miss. 616. 

80. U. S.—Chicago, etc., R. Co. yw 
Chicago Third Nat. Bank, 134 U. §S, 
276, 10 SCt 550, 33 L. ed. 900; Grart- 
fam, Vv. Burgess, 117 U.S. 180, 6 SCt 
686, 29 L. ed. 839; Neale v. Neale, 
9 Wall. 1, 19 L. ed. 590; Old Dominion 
Copper Min., etc., Co. v. Lewisohn, 
176 Fed. 745; Tufts v. Tufts, 24 F. 
cae No. 14,2338, 3 Woodb, & M. 

Ala.—Carson y. Sleigh, 78 S 229; 
Henderson y. Hall, 134 Ala, 455, 32 
S 840, 68 LRA 673. 

Cal.—Connalley v. Peck,; 3 Cal.’ 75. 
au ohne aia v. Waring, 25 Conn. 

0. 

D. C.—Fox vy. Patterson, 43 App. 
484; Murray v. Hilton, 8 App. 281. 

Fla.—Griffin y. Societe Anonyme, 
etc., 53 Fla. 801, 44 S 342. 

Ga.—Allen vy. Stephens, 107 Ga. 
R334 Jo tO LUMOOd, 

Ill.—South Chicago Brewing Co. v. 
Taylor, 205 Ill. 132, 68 NE 732; Amer- 
ican Bible Soc..v. Price, 115 Ml. 
623, 5 NE 126; Booth vy. Wiley, 102 
Tll. 84; Lewis v. Lanphere, 79 Ill. 
187; Wise v. Twiss, 54 111,'301; Mar- 
tin v. Eversal, 36 Ill. 222; Moshier 
v. Knox College, 32 Ill, 155. 

Mass.—Bernard v. Toplitz, 160 
Mass. 162, 35 NE 673, 39 AmSR 465. 

Ky.—Stephenson v. Stephenson, 72 
SW 742; 24 Kyl, 1873. — 

Mich.—Bradford vy. Baxter, 203 
Mich. 233, 168 NW 947 (by statute); 


Church v. Holcomb, 45 Mich. 29, 
7 NW _ 167; Babcock v. Twist, 19 
Mich. 516; Goodenow v. Curtis, 18 


chk 298; Gorham y. Wing, 10 Mich. 
486. 

Minn.—Holmes vy. Campbell, 12 
Minn, 221. 

Mo.—Connecticut Mut. L. Ins. Co. 
v. Smith, 117 Mo. 261, 22 SW 693. 

N. H.—Clark v. Keene’s First Cong. 
Soc.246) Nib 272 Doe, va (Doe, fad 
N. H. 268. 

N. J.—Stevens v Shaw, 66 N. J. Eq. 
116, 57 A 1024; Ward v. Tallman, 
65 N. J. Eq. 310, 55 A 225;,Ledos v. 
Kupfrian, 28 N. J. Eq. 161; Hampton 
v. Nicholson, 23 N. J. Eq. 423; Arm- 
strong v. Ross, 20 N. J. Eq. 109; Sey- 
mour vy. Long Dock Co., 17 N. J. Ea. 
169; Van Riper v. Claxton, 9 N. J. 
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discovered by plaintiff until after the production 
Such amendments are, however, 
permitted enly to correct the bill in certain of its 
particulars, and not where they would affeet its gen- 
eral scope and present essentially a new case.®? Such 
amendments are freely permitted without much re- 
gard to the time when the appheation is made,®* 
except that they should be made promptly after 
the necessity therefor appears,®* and generally be- 
While usually such amendments 
-are asked and allowed on the hearing, they may be 
made after the hearing,*® after verdict on issues 
submitted to the jury,®? or sometimes even on ap- 


of the evidence.*+ 


fore final decree.®® 


peal.®® 


Findings of master or committee. 
facts found by a master ®® or committee,?° which 


Eig.. 302; Henry v. Brown, 8 N. J. 
Bq. 245. 

Pa.—Fletcher vy. Titusville Gas, 
elem ACOy HS Phila.we559> Woods 7Vs 


McMillan, 17 PittsbLegJNS 363. 

Porto Rico.—Mercelis v. Wilson, 6 
Porto Rico. Fed. 42. 

R. I.—O’Connor v. O’Connor, 20 R. 
fe 206). 38) A 300. 

Va.—Kinney v. Craig, 103 Va. 158, 
48 SE 864. 

W. Va.—Marshall v. Porter, 73 W. 
Va. 258, 80 SE 350; Ryan v. Nuce, 


67 W. Va. 485, 68 SE 110; Doonan 
v. Glynn, 26 W. Va. 225; Lamb v. 
Laughlin, 25 W. Va. 300; Lamb: v. 


€ecil, 25 W: Va. 288. 

Wis.—Winslow v. Crowell, 32 Wis. 
639; Fery v. Pfeiffer, 18 Wis. 5190; 
Hitchcock y. Merrick, 15 Wis. 522. 

N.: B.—Swinny v. Rodburn, 27 N. 
el oe 

{a] Rule applied.—When the bill 
charges actual fraud, but the testi- 
mony when taken shows that, if any 
fraud existed, it was constructive 
merely, the bill should be amended 
before hearing. Murray v. Hilton, 8 
App. (D. C.) 281. : 

[b] Extent of rule.—A court may, 
in its discretion, permit an amend- 
ment to a bill to conform to the 
proof, where the amendment is not 
repugnant to the original bill, 
does not present an entirely new or 
essentially different case, and the 
case is tried upon the same theory 
upon which it would have been tried 
had the original bill been like the 
amended bill. Mercelis v. Wilson, 6 
Porto Rico Fed. 42. 

[ec] Striking out unsupported al- 
legation.—An allegation which is not 
established by the proof may be 
stricken out, if the bill contains other 
allegations on which relief may be 
granted. O’Connor y. O’Connor, 20 
tee aol oo a Alo HOE 
. [d] In Alabama.—(1) The statute 
(Civ. Code [1907] § 3126) expressly 
authorizes amendments to bills at 
any time before final decree, ‘‘to meet 
any state of the evidence which will 
authorize relief.” See Carson v. 
Sleigh, 78 S 229; Henderson y. Hall, 
134 Ala. 455, 32 S 840, 68 LRA 673; 
Collinsy Vv. Stix, 196° Alan sss elias 
380; Olds vy. Marshall, 93 Ala. 138, 
8 S 284; Wright v. Dunklin, 838 Ala. 
317, 3 A 597; Prickett v. Sibert, 75 
Ala. 315; Gilmer v. Wallace, 75 Ala. 
220; Conner vy. Smith, 74 Ala. 115; 
Munchus vy. Harris, 69 Ala. 506; Win- 
ter v. Merrick, 69 Ala, 86; Lee v. Lee, 
67 Ala. 406; Hinton vy. Citizens’ Mut. 
Ins, Co., 638 Ala, 488; Smith vy. Cole- 
man, 59 Ala. 260; Alexander v. Tay- 
lor, 56 Ala. 60; Moore vy. Alvis, 54 
Ala. 356; King v. Avery, 37 Ala. 169. 
(2) Such amendments must be made 
with reference to proofs already 
taken. Beatty v. Brown, 85 Ala. 209, 
609; Smith v. Coleman, 59 Ala. 


81. Allen v. Stephens, 107 Ga. 733, 
33 SE 651; Morrison vy. Mayer, 63 
Mich. 238, 29 NW 698; Howell v. 
Sebring, 14 N. J. Eq. 84; Wilson v. 


and |» 


EQUITY 


Where the | to amend.®* 


Brown, 13. Nid. 
Gallegos, 4 N. M. 

82. Ala.—Park v. 
ZAG, aS! 8055) (JONES ive 
Ala. 134. 

Fla.—Griffin vy. Societe Anonyme, 
etc., 53 Fla. 801, 44 S 342. 

Mo.—Chance v. Jennings, 159 Mo. 
544, 61 SW 177. 

N. M.—Perea y. Gallegos, 4 N. M. 
See AD, 12. alOey 

N, Y.—Buffalo, etc., 
Allen, 12 NYCivProc 64. 

Porto Rico.—Mercelis v. Wilson, 6 
Porto Rico Fed. 42. 

Pepe Va.—Lamb v. Cecil, 25 W. Va. 

And see supra § 625. 

83. S.—Whitney-Cent. Trust, 
etc., Bank v. General Fire Pxtin- 
guisher Co., 240 Fed. 631, 153 CCA 
429; Davis v. Gates, 235 Fed. 192; 
Pennsylvania Steel Co. v. New York 
City, JR="'Cos) 1190" Hed?-602) Old: Do- 
minion Copper Min., ete., Co, v. Lew- 
isolin, 176 Fed. 745. 

Cal.—Tryon v. Sutton, 13 Cal. 490. 

Ga,—Sears v. Odell, 66 Ga. 234. 

Ill.—Law v. Neola, El. Co., 281 Ill. 
148, 117 NE 435; Bauer Grocer Co. 
vy. Zelle, 172° Ill: 407, 50 NE 238; 
Mix var Peoy 116 Hl. "265,, 4) NEY 4833 
Hewitt v. Dement, 57 Ill. 500. 
Perec re yh ae v. Sanford, 5 Mass. 

Mich.—City Bank, etce., Co. v. Hurd, 
179 Mich. 454, ,146 NW 299; Dod- 
son v. McKelvey, 93 Mich. 263, 53 NW 
517; Church y. Holcomb, 45 Mich. 29, 
7 NW 167. 

Miss.—-Jefferies v. Jefferies, 66 
Miss. 216, 5 S 112; Bacon vy. Conn, Sm. 
& M. Ch. 348. 

Mo.—Chance vy. Jennings, 159 Mo. 
544, 61 SW 177. 

N. H.—Page Beltirg Co. v. Prince, 
77 N. H. 309, 91 A 961; Bellows -v. 
Stone, 14 N. H. 175: 

N. J.—Van Riper v. Claxton, 9 N. 
J. Eq. 302. 

N. Y.—Deering v. Schreyer, 110 
App. Div. 200, 97 NYS 14 [rev on 
other grounds 185 N. Y. 560, 78 NE 
75]; Ryerson vy. Minton, 3 Edw. 382. 
etter CS Est., 1 Woodw. 

oe 

Porto Rico.—Mercelis v. Wilson, 6 
Porto Rico Fed, 42. 

Tenn.—Patton v. Dixon, 105 Tenn. 
97, 58 SW 299. 

Utah.—Walker  v. 
Utah 239, 54 P 108. . 

Vt.—Roberts v. W. H. Hughes Co., 
86 Vt. 76, 83 A 807. 

Va.—Roller v. Murray, 107 Va. 527, 
59 SE 421; Laskey vy. Burrill, 105 Va. 
480, 54 SE 23. 

W. Va.—Ratliff v. Sommers, 55 W. 
Va. 30, 46 SE 712; Lamb v. Cecil, 25 
W. Va. 288. 

Wis.—Brayton v. Jones, 5 Wis. 117; 
Pky Dist. No. 3 v. Macloon, 4 Wis. 

[a]. The reason for allowing such 
amendments is that where the parties 
have treated the matter as being in 
issue, and have introduced evidence 
thereto, no surprise can be occasioned 


Eq! 2773). Pereav. 
333, 20 BP 105. 

Lide, 90 Ala. 
Reese, 65 


Ferry Co. v. 


Bamberger, 17 


oY we 
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would entitle plaintiff to relief, differ from those 
alleged in the bill, it may be amended to conform 
to such findings. 

[§ 631] 3. At What Time Bill Amendable—a. 
In General. While, as before stated, the court may, 
as a general rule, permit amendments at any stage 
of the case,®! an application to amend the bill should 
in any case be made as soon as practicable after the 
necessity therefor is discovered,®*? and an amend- 
ment otherwise proper may be denied for laches in 
making the application.°? Where defendant, relying 
on the frame of. the original bill, has altered his 
situation so that an amendment would operate to his 
prejudice, plaintiff will not thereafter be permitted 


[§ 632] b. Before Replication. Under the gen- 


by the amendment, and the case does 
not fall within the reason of the rule 
requiring material amendments to be 
made at an early stage of the pro- 
ceeding. Moshier v. Knox College, 32 
PHS yh55. 

{b] After testimony closed.—Such 
amendments are commonly made only 
after the testimony is closed. ‘There 
is a decided objection to the allow- 
ance of amendments which vary the 
allegations according to the real or 
supposed exigency of the case while 
the evidence is being taken. Sey- 
mour v. Long Dock Co., 17 N. J. Eq. 
169. 

84. Midmer v. Midmer, 26 N. J. 
Eq. 299 [aff 27 N. J. Eq. 548]; Las- 
key v. Burrill, 105 Va. 480, 54 SH 23. 


85. Laskey v. Burrill, 105 Va. 480, 
54 SE 28. 
[a] In Mlinois, under a statute 


which permits the court at the suc- 
ceedin& term to set aside a decree 
rendered in vacation, an amendment 
to conform to proofs may be al- 
lowed at the term following the en- 
try of the decree. Cooper v. Gum, 
152 Ill. 471, 39 NE 267. 

86. Greenland Church, ete. Soc. 
v. Hatch, 48 N. H. 393; Bellows v. 
Stone, 14 N. H. 175; Hampton v. 
Nicholson, 23 N. J. Eq. 423; Seymour 
v. Long Dock Co., 17 N. J. Eq. 169; 


Davison v. Davison, 13 N. J. Hq. 
246. 

87. Clark vy. Keene First Cong. 
Soc., 46 N. H. 272. 

88. See Appeal and Error § 2640. 
eed Garner’s App., 1 Walk. (Pa.) 

90. Stevens vy. Church, 41 Conn. 
369. 

91. See supra § 618. 

92. Fla.—Griffin v. Societe An- 


onyme, ete., 53 Fla. 801. 
Ga.—Watkins v. Smith, 17 Ga. 68; 
Carey v.-Smith, 11 Ga. 539. 
Senet cae Bank y. Niles, Walk. 
N. J.—Codington v. Mott, 14 N. J. 
Eq. 430; 82 AmD 258. 
Ae Y.—Rodgers vy. Rodgers, 1 Paige 
W. Va.—R. D. Johnson Milling Co. 
v. Read, 76 W. Va, 557, 85 SE 726. 
93. U. S—Jones v. Welling, 16 


Fed. 655. 

ie i ae v. Ahrens, 205 Illy A. 
Ky.—Cornett v. Combs, 53 SW 32, 

21 Kyl 83 

erties ener v. Griffith, 1 Miss. 
N. Y.—Sears y. Powell, 5 Johns. 

Ch. 259. 


Pa.—Keogh v. Pittston, etc., R. Co., 
8 LacxkLegN 229; Richmond Tp. 
oro Dist. v. Thompson, 2 Woodw. 

Tenn.—Johnston y. Grosvenor, 105 
Tenn. 353, 59 SW 1028; Marr v. Wil- 
son, 2 Lea 229. 

W. Va.—R. D. Johnson Milling Co. 
oF Read> 76 We" Va. Vo57, "8h SH 

94, Curtis vy. Leavitt, 11 Paige (N. 
Y.) 386. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 632-634] 


eral rules of chancery practice the amendment of a 
bill is usually allowed, as matter of right, at any 
time before issue joined,®® certainly before answer,?® 
and in many cases after answer.27 And both be- 
fore *S and after answer,®® the court may of course 
in the exercise of its discretion grant plaintiff leave 
to amend.. Amendments are freely allowed after 
answer in order to permit plaintiff to meet the case 
made by the answer. 

After demurrer. The court may in its discretion 
permit the amendment of a bill pending a demurrer 
thereto,? and plaintiff may usually amend a bill after 
a demurrer thereto has been sustained.® 

After plea. Where defendant has put in a plea, 
plaintiff may obtain leave to amend his bill,t and if 
no order has been obtained setting the plea down 
for argument, such leave is given as a matter of 
course.” It is said that such an amendment does 
not have the effect of allowing the plea. After a 
plea is set down for argument, plaintiff may have 
leave to amend his bill.7 In some eases, although 
the plea may be good, the court will, instead of al- 
lowing the plea, permit an amendment of the bill, 
when the objection can be so obviated, as where 
the plea is for a want of parties. After the allow- 
ance of a plea leave may be given to amend, but 
not as a matter of course.? Upon overruling the plea 
the court may at the same time permit plaintiff to 
amend his bill and grant leave to defendant to plead 
de novo.?° 

[§ 633] c¢. After Replication and before Hear- 
ing. The proper time to amend is before issue.! 
Where plaintiff files a replication to the answer 
after he is apprised of the necessity of amending 
his bill, he precludes himself from making such 


EQUITY 


[210.J.] 529 


amendment.1? After the pleadings are made up 
and the issues joined, plaintiff is not entitled to 
amend his bill as a matter of right, and amendments 
are allowable- only in the discretion of the court 
upon special cause shown.'* Even after issue joined, 
before the hearing or the taking of testimony, the 
court may, however, permit plaintiff to withdraw 
his replication and amend his bill * to eure a de- 
fect of parties or to remedy a mistake or omission 
of some fact or circumstance connected with the 
substance of the bill or not repugnant thereto.5 But 
very special cause must usually be shown in order 
to amend after a case is ready for hearing,!® and 
new matters cannot generally be introduced after 
the cause is set down for hearing.1? , 

[§ 634] d. At Hearing. The court can, upon 
hearing the cause, if unable to do complete justice 
by reason of defective pleadings, permit amend- 
ments both of bills and answers,!§ the allowance of 
amendments at this stage being more a question of 
terms than of power, if the amendment is germane 
to the controversy ;1° but the court will permit an 
amendment of a bill at this stage only in further- 
ence of justice, where it is required for the pro- 
tection of plaintiff and does not substantially 
abridge the right of defense.2° Amendments to 
cure defects as to parties are frequently permitted 
at the hearing.2t An amendment may also be al- 
lowed to permit plaintiff to explain a failure to 
bring in necessary parties;°* to alter the form of the 
bill by making it a bill by plaintiff on behalf of 
himself and all others of the same class;?* to add an 
averment of the amount in controversy, where essen- 
tial to the jurisdiction;** to amend the prayer;*° 


95. Adams v. -Phillips, 75 Ala.) p 524. 19. Slater v. Breese, 36 Mich. 77. 
461; Buckley v. Corse, 1 N. J. Eq. 6. Story Eq. Pl. (10th ed) § 891. 26. Tishomingo Sav. Inst. v. Al- . 
504; 1 Daniell Ch. Pr. (1st Am. ed) 7. 1 Daniell Ch. Pr. (1st Am. ed) | len, 76 Miss. 114, 23 S 305; Ogden 
p 535; Story Eq. Pl. (10th ed) § 885. |p 525. v. Thornton, 30 N. J. Eq. 569; Mid- 

SG Craig NeubeOse 41 LI 487s 8. Cook v..Mancius, 8 Johns. Ch.| mer v. Midmer, 26 N. J: Eq. 299; 


Droullard vy. Baxter, 2 Til. 191. See 


also Parker v. Grant, 1 Johns. Ch. 9. 


(N. Y.) 427; Cooper Eq. Pl. p 289. 
Franklin v. Franklin, 


Fricke v. Magee, 10 WklyNC (Pa.) 


2 Swan | 50; Milhous v. Sally, 43 S. C. 318, 


N. Y.) 434 (rule of court); Toomey | (Tenn.) 521; 1 Daniell Ch. Pr. (1st | 21 SE 268, 885, 49 AmSR 834. 

. Hughes, 3 Pa. Co. 384 (rule of | Am, ed) p 525. [a] Rule guy ee aes peat OE 

court); Jones vy. Wadsworth, 11 Phila. [a] New parties may be added by | ment at proper oe Paves e Jane 

(Pa.) 239 (rule of court). amendment, after plea allowed. | althoug a“ number ° Tore ne 
97, Craig v. Peo. 47 Ill. 487;| Franklin. v. Franklin, 2° Swan. Paes urine negtly a Pe Les 

Droullard v. Baxter, 2 Ill. 191; Brass- | (Tenn.) 521. See also supra §§ 325, Le sali a Neochded: by? an ipeepee me 

ington v. Waldron, 143 Mich. 364, 107 | 335. p 


NW 100. See also Long v. Anderson, 10. Chadwick 
48 Fla. 279, 37 S 216, 5 AnnCas 846 


{rule of court). 


Beav. 308, 43 EngCh 368, 49 Reprint 
121; Glover v. Weedon, 3 Jur. N. 


Tisho- 
Miss. 


moval to the federal courts. 
mingo Sav. Inst. v. Allen, 76 
114, 23 S 305. 

{b] Suppressing material fact.— 


Broadwood, 3 


Ss. 


i n v. Green, Walk. | 903. 4 “ F 
Adon at ae Grange Warehouse 11. Richmond Tp. School Dist. v. | Se ee SEED eeemeowece 
Assoc. y. Owen, 86 Tenn. 355, 7 SW| Thompson, 2 Woodw. (Pa.) 345; Jar- a material fact. Fricke v. Magee 
457: Roller v. Murray, 107 Va. 527,|dine v. Vaughan, 26 N. B. 244. to WkiyNC (Pa) 50, see, 
59 SE 421. See supra § 631. 12. Vermilyea v. Odell, 4 Paige 21. See supra §§ 325, 335. 

99. Stevens v. Terrel, 3 T. B. Mon.| (N. Y.) 121; Wilbur v. Collier, Clarke 22. Gibson v. Ingo, 5 Hare 156, 
(Ky.) 131; Jennings v. Springs, 8 S.| (N. Y.) 315. ’ 26 EngCh 156, 67 Reprint 867; Milli- 
C. Eq. 181. See supra § 631. 13, Molyneaux v. Collier, 13 Ga./| oan y. Mitchell, 1 Myl. & C. 511, 13 

‘[a]| Amendments as to parties | 406; Boyd v. Clements, 8 Ga. 522;|Byoch 511, 40 Reprint 47L , 
may be allowed after answer. Ste-| Rucker v. Howard, 2 Bibb (Ky.) 166. 23. 1 Daniell Ch. Pr. (6th Am. ed) 


14. 


7 i Sen, Be Mon.  Gky.) 
vens v. Terrel, N. J. Bag. 169. 


131; Jennings v. Springs, 8 S. C. Eq. 


Seymour v. Long Dock Co., 17 


p 417. 
~ fal 


And see cases infra this note. 


i ae TE eee * aaa 
22 Gratt. Creditors’ bill.—It is familiar 


181 15. Holland vy, Trotter, practice to allow a creditor suing for 
1. See supra § 629. _ | (63 Va.) 136. : his own debt only to amend at the 
2. Crown, etc, Film v. Bettis 16. Rogers vy. Atkinson, ae Ga. hearing by converting his bil! into 

Amusement Co., 206 Fed. 362. 320; Walker y. Struthers, 273 Wl.| one on behalf of himself and all 
3. See supra § 497. ‘ 387, 392, 112 NE 961 [quot Cyc]; | other creditors. Richmond y. Irons, 
4. Wharton v. Lowrey, 29 F. Cas.|Sarter v. Gordon, 11 S. C. Eq. 121./ 4191 U. S. 27, 7 SCt 788, 30 L. ed. 


364; McClane v. 17. 


Robinson v. United Trust, 71 


864; McDougald v. Dougherty, 11 Ga. 


k . 16; Jennings | Ark. 222, 72 SW 992; Patterson v.| 570; Milligan v. Mitchell, 1 Myl. & 
papearce rue Jin t47, 30 Reprint | Fowler, 23 Ark. 459; Walker v.|C. 433, 13 EngCh 433, 40 Reprint 
ety 1 Daniell Ch. Pr. (ist Am. ed) | Struthers, 273 Ill. 387, 392, 112 NE | 441; Hichens v. Congreve, 4 Russ. 
ery j 961 [quot Cyc]; Walker v. Brown, | 562, 4 EngCh 562, 38 Reprint 917; 
4 [a] After the statute of limita-|45 Miss. 615; Vertner v. Griffith, 1] Atty.-Gen. v. Newcombe, 14 Ves. Jr. 
tions has been pleaded, plaintiff may | Miss. 414. 1, 33 Reprint 422. 

llowed to amend his bill so as 18. Battle v. Mut. L. Ins. Co., 2 24. Collinson vy. Jackson, 14 Fed. 
he S id the plea. Wharton v. Low-|F. Cas. No. 1,109, 10 Blatchf. 417; | 305, 8 Sawy. 357. 
bey, 29 F. Cas. No. 17,481, 2 Dall. 364. | Rogers v. Rogers, 15 B. Mon. (Ky.) Rat us Pega e ues cok Sune eree 
2 5 ;. re ee ee - | 364. ee ; ,-29 Jusied. 
[b] Charging facts rfmay be at-| [a] In Zlinois amendments may | 839; Hardin v. Boyd, 113 U. S$. 756, 
Posie SE wer = be made at the hearing if no party |5 SCt 771, 28 L. ed. 1141. 


lowed to amend his bill so as to 


i i j an|is surprised or unreasonably de- Me.—Loggie v. Chandler, 95 Me. 
charge facts which Wine plea. Mc-|layed thereby. Koch, v. Roth, 150| 220, 49 A 1059. ; 
plane 3 shepherd 21 N. oJ. Eq. 76. Tilo, oveNEod, Pattee 7 9 Til. A. Mich. Morrison v. Mayer, 63 
orgne Vpaniell Ch. Pr. (1st Am. ed) | 458]. Dg ee ee 
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to perfect a defective statement ;7° to strike out un- 
necessary averments;?’ to cure formal defects; to 
add formal averments;29 to meet matter set up in 
the answer;°° and where the real truth was not dis- 
closed by the answer and appeared only in the evi- 
Where the objection that the bill is sub- 
stantially wanting in equity is taken at the hear- 
- ing, the court should grant leave to amend.*? 
court will refuse leave to amend where the amend- 
ment would make a substantially different case,?* 
or where, because of laches, weakness of proof, or 
other circumstances, the case does not commend it- 
self to the favorable consideration of the court.*4 
A demurrer cannot be defeated by interpolating the 
bill with amendments at the time of the hearing.®® 
Amendments have 
been allowed after a reference to a master and be- 
fore his report,?® and also, upon proper cause shown, 
But after exceptions to 
it is too late to 
If the amendment raises new issues de- 


dence.?1 


[§ 635] ef After Reference. 


after the master’s report.*? 
a report have been overruled, 
amend.*° 


N. J.—Codington vy. Mott, 14 N. J. 
Eq. 430, 82 AmD 258. 
S. C.—Clifton v. Haig, 4 S. C. Ka. 


330. 

Eng.—Harding v. Cox, 3 Atk. 583, 
26 Reprint 1136. 

[a] Bule applied.—A bill for the 
foreclosure of void securities may be 
so amended after hearing as to ask 
for an accounting of the debt. Bur- 
ton v. Schildbach, 45 Mich. 504, 
NW 497. 


. S§.—Graffam v. Burgess, 
2 180) (64 S@tw686, 29,1. .ed. 


Ala. —Bryant v. Feters, 3 Ala. 160. 


F ai -—Downey v. O’Donnell, 92 Ill. 
59: 
Mass.—Blanchard v. Cooke, 147 


Mass. 215, 17 NE 313. 
Mich.—Smith.v. Sherman, 52 Mich. 
607, 17 NW 76; Goodenow vy. Curtis, 
18 Mich. 298; Gorham v. Wing, 10 
Mich. 486. 
N. J.—Boehme v. Rall, 51 N. J. 
259. 


Bq. 541, 26 A 832. 

27. Rice v. O’Neal, 120 Ill. A. 

Hoboken Bldg. Assce. vy. Mar- 
tin,'13 N. J. Eq. 427 (misnomer of 
Green v. Tanner, 8 Metc. 
(Mass.) 411; Wamburzee v. Kennedy, 
4 8. C. Haq. 474. 

[a] Formal offer to pay.—A bill 
to redeem may be amended by adding 
a formal offer to pay such sum as 
shall be found due. Green v. Tan- 
ner, 8 Metc. (Mass.) 411. 

{b] A formal charge of fraud 
may be added. Wamburzee v. Ken- 
nedy, 4 S. C. Hq. 474. 

30. Munch y. Shabel, 37 Mich. 
166; Slater v. Breese, 36 Mich. 77. 

31. Howell v. Sebring, 14 N. J. 
Eq. 84. See also Crocket v. Lee, 7 
Wheat. (U. S.) 522, 5 L. ed. 513. 

32. Kriechbaum v. Bridges, 1 lowa 


14, 

23. Peacock v. Terrey, 9 Ga. 137; 
Sweet v. Mitchell, 15 Wis. 641. But 
see Harrigan v. Bacon, 57 Vt. 644 
(under special circumstances plain- 
tiff was permitted at the hearing to 
transform his bill from one to dis- 
charge a mortgage into a bill to re- 
deem). 

34, Clifford v. Coleman, 5 F. Cas. 
No. 2,894, 13 Blatchf. 210; Barton 
Vv. Long, 45 N. J. Eq. 841, 144 565, 
566, 568, 19 A 623; hu idorer v. Mid- 


mer, 26 oa Oiet EDO. 

35. Mutual Reserve Fund Life 
Assoc. v. Bradbury, 53 N. J. Eq. 643, 
83 A 960. 


36. Hoyt v. Smith, 27 Conn. 468; 
Taylor v. Taylor, 259 Ill. 524, 102 NE 
1086; Matlack v. Mutual L. Ins. Co., 
38 Pa. PDisitn 1884 14 oPa. oCowv 188% 
Dougherty App., 1 WklyNC (Pa.) 593 
[aff 10 Phila. 509]. But see Clyde 
v. Richmond, etce., R. Co., 59 Fed. 
394 (it is too late after the master 
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[§ 636] 


The 


has entirely finished the hearing, and 
is ‘engaged in consideration of the 
ease and in preparing his report, to 
amend the pleadings); Hazard vy. 
Hidden, 14 R. I. 356 (an amendment 
making a substantially different case 
is not allowed, where after an answer 
filed and a decree entered by consent 
of parties, the cause is referred to a 
master to take an account). 

[a]. Rule applied.—Allowing an 
amended bill to be filed after the 
master has taken the evidence is not 
an abuse of the chancellor’s discre- 
tion, even though there may be some 
repugnancy or inconsistency between 
the amended and the original bills, 
where the original bill was not sworn 
to, the repugnancy or inconsistency 
is not substantial, and the principal 
facts alleged and the relief prayed 
in the two bills are not materially 
different, so that no prejudice or in- 
jury could have resulted to defend- 
ant. Taylor v. Taylor, 259 Ill. 524, 
102 NE 1086. 

87. Nellis v. Pennock Mfg. Co., 38 
Fed. 379; Camp v. Waring, 25 Conn. 
520; Olson v. Sheffield, 90 Ill. A. 
198; Drew v. Beard, 107 Mass. 64; 
Bailey v. Stiles, 3 N. J. Eq. 245. But 
see Sanborn v. Sanborn, 7 Gray 
(Mass.) 142 (after a reference to a 
master and the return of his report 
fully stating the facts, it is too late 
to permit plaintiff by amendment to 
avail himself of a distinct head of 
equity jurisdiction which had not 
been conferred on the court when the 
suit was brought). 

[a] Discretion of court.—An ap- 
plication to amend at this stage of 
the cause is addressed entirely to 
the discretion of the court. Hud- 
son v. Randolph, 66 Fed. 216, 13 CCA 
402; Chandler v. Ward, -83) Ill.. A’. 
315 [rev on other grounds 188 Ill. 
22, 58 NE 919). 

38. Bryant v. Welch, 68 Ga. 292. 

39. Camp v. Waring, 25 Conn. 520; 
Drew v. Beard, 107 Mass. 64. 


40. See supra § 630. 

41. U. S.—Old Dominion Copper 
Min., ete., Co. v. Lewisohn, 176 Fed. 
745; Jones v. Welling, 16 Fed. 655; 
Ross v. Carpenter, 20 F. Cas. No. 
12,072, 6 McLean 382. 


Ala.—Evans v. Bolling, 5 Ala. 550. 

Me.—Shaw v. Monson Maine Slate 
Co., 96 Me. 41, 51 A 285. 

N. H.—Dow v. Jewell, 18 N. H. 340, 
45 AmD 3871. 

N. J.—Seymour v. Long Dock Co., 
LeNed. BGs Oo: 

N. Y.—Bowen v. Idley, 6 Paige 
46; Thorn v. Germand, 4 Johns. Ch. 
363; Shephard v. Merril, 3 Johns. 
Ch. 423. But see Baggott v. Eagle- 
son, Hoffm. 377 (the bill may be 
amended after witnesses are exam- 
ined where the substantial allega- 
tions are not changed). 
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fendant is entitled to a new hearing.*® . 
f. After Taking Evidence. 
enable plaintiff to conform his bill to 
received,*? amendments will not be permitted after 
the evidence has been taken unless under very spe- 
cial cireumstances or in consequence of some sub- 
sequent event,*1 especially after long delay in ap- 
plying for leave,#? and amendments at that stage 
must not be such as substantially to change the is- 
sues.43 Amendments may, however, be made at this 
stage to bring in new parties.** 
has been given at this stage of the case to amend 
the prayer of the bill under particular circum- 
stances, as where the prayer has been omitted by 
mistake, or the prayer for the proper relief has 
not been made.*® 

.[§ 637] g. After Submission and before Decree. 
After a hearing and submission of the cause the dis- 
eretion of the court is still less readily moved to per- 
mit an amendment,*® and an amendment will not then 
be permitted, the effect of which would be materially 


Except to 
the proofs 


Sometimes leave 


‘Pa.—Peck v. Cockran, 9 Del. Co. 91. 

42. Hoofstitler v. Hostetter, 172 
Pa. 575, 33 A 753; O’Malley v. O’Mal- 
ley, 11 WklyNC (Pa.) 39. 

43. Bass v. Feigenspan, 82 Fed. 
260; Steinriede v. Tegge, 14 SW_ 357, 
12 KyL 377; Seymour v. Long Dock 
Cox. LT. N. aif. Eq. 169; Codington v. 
Mott, TANG aC 430, 82 AmD 258; 


Oare v: Astor,)-2) Barb: .Ch.0 (GN: Y¥2) 
395. 

44. Mass.—Dana v. Valentine, 5 
Metc. 8. 


N. H.—Dow v. Jewell, 18 N. H. 340,’ 
45 AmD 3871 

N. J.—Seymour v. Long Dock Co., 
say ee J. Eq. 169. 

Y.—Bowen v. Idley, 6 Paige 46; 
mee v. Germand, 4 Johns. Ch. 363 

Va.—Holland v. Trotter, 22 Gratt. 
(63 Va.) 186. But see Pleasants v. 
Logan, 4 Hen. & M. (14 Va.) 489 (a 
supplemental bill and not an amend- 
ed bill must be resorted to to bring 
in new parties after publication). 

vs Va.—Ratliff v. Sommers, 46 SE 
712. 

See also supra §§ 325, 335. 

[a] Withdrawal of replication.— 
Orders of this nature may be ob- 
tained without withdrawing the rep- 
lication. Andree v. ————, Dick. 768, 
21 Reprint 469; Brattle v. Waterman, 
4 Sim. 125, 6 EngCh 125, 58 Reprint 
ae A Daniell Ch. Pr. (1st Am. ed) 


p 

45. Story Eq. Pl. (10th ed) § 887. 

46. U. S.—Gubbins v. Laughten- 
schlager, 75 Fed. 615. 
enn ee v. Taylor, 56 Ala. 
60. 

Me.—Shaw v. Monson Maine Slate 
Co., 96° Me. 41, 61 A .285; 
Cobb, 51 Me. 348. 

Mo.—Prehm v. Porter; 165 Mo. 115, 
65 SW 264. 

Pa.—Muehlhof v. Boltz, 215 Pa. 
124, 64 A 427. 

S. C.—Hopkins v. Hopkins, 23 S. 
C. Eq. 207, 53 AmD 663 

W. Va.— Ward v. Ward, 50 W. Va. 
517, 40 SH 472. 

[a] Where defendant objects to 
an amendment of a bill in equity and 
there is no ruling on the amend- 
ment, it will not be allowed after 
the hearings have been closed. 
Muehlhof v. Boltz, 215 Pa. 124, 64 
A 427. * 

[b] Requiring additional testi- 
mony.—It is not error to refuse an 
amendment which may require the 
taking of additional testimony and 
result in an entirely different deter- 
mination of the case. Prehm vy. Por- 
ter, 165 Mo. 115, 65 SW 264. 

[e] Amendment which is unsup- 
ported by proof will not then be per- 
paictad, Alexander v. Taylor, 56 Ala. 

[d] An order for a decree is not 
a final decree in itself, and an amend- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to change the issues or introduce new issues,‘? unless 
at least an opportunity is given to introduce further 
proofs.“® But in the furtherance of justice an 
amendment may be allowed, even after a submis- 
sion of the case.#9 Amendments have been permit- 
ted in matters more or less formal,5° as to remove 
a purely technical objection to the testimony,®* or 
to attach exhibits.®* Permission also has been given 
to correct a description of the land involved after 
submission,°* but denied after decree and sale there- 
under.** The latitude allowed in adding new parties 
continues after submission, and amendments for 
that purpose may be permitted.5> A formal amend- 
ment to show jurisdiction of the person will be per- 
mitted after an order taking the bill pro confesso.°* 
It is proper to refuse an amendment after an ad- 
verse decision has been announced,’ especially 


_where plaintiff has been guilty of laches.58 


{§ 638] h. After Decree. Amendments after 


decree are rarely permitted,®® and never when their 


399, 3S 97. 


Henry v. Brown, 


effect would be to add a new claim or present a 
materially different case.6° No amendment can be 
made after a dismissal,°t or where the rights of 
third persons have intervened.*2 An amendment 
may be permitted to correct a clerical error,®* or 
after a decree nisi.°* Slight cireumstances of laches 
in failing to amend before decree will prevent the 
allowance of the amendment thereafter.*> It is 


proper to refuse leave to file an amended bill at this 
stage where there is no showing that the facts upon 
-which the amendment is based came to plaintiff’s 


'ment may be made before the de- 
y. Glidden, 82 Me. 201, 19 A 166. 
} Sc yemaas 

How. 407, 


filed eight years 


EQUITY 


after the original 
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knowledge after the original bill was filed, or why 
the amendment was not offered before the case was 
decided.*® An amendment may be permitted on 
appeal to prevent surprise,*? as to conform the bill 
to a state of facts which had been assumed by both 
parties in the taking of the proofs,®® or to add nec- 
essary parties.°? Upon reversal, the appellate 
court may direct that plaintiff may amend his 


_ bill,?° but it will not do so where the amendment 


would present a different case.71 ; 

[§ 639] 4. .Amendment of Sworn Bills. Where 
a bill is verified it is usually for the purpose of ob- 
taining an injunction or other special remedy there- 
on, and the question of permitting amendments 
thereto is usually more or less complicated with 
questions relating to the granting of such remedy." 
When a bill is sworn to, the right to amend does not 
exist as a matter of course.7* Greater caution is ex- 
ercised in regard to amendments to sworn bills than 
to those not under oath,’* but the granting of leave 
to amend such bills, as well as other pleadings, is 
regarded as, particularly within the discretion of 
the court,’> and the right to grant such amendments 
has usually been liberally exercised in the further- 
ance of justice.** The court will in some cases per- 
mit a sworn bill to be amended by amplifying or 
adding to its averments;’7 but not by striking out 
any material averment7® or by contradicting facts 
sworn to,’® except under a clear showing of very 
special circumstances, such as mistake.8° The pro- 
posed amendment must be presented with the appli- 


73. Robinson v. McKenney, 239 


cree thereon is extended. Gilpatrick 


S.—Snead v. McCoull, 12 
13 L. ed. 10438. 
riage ete apace v. Irvine, 13 Ala. 


$81. 

Ill—Sawyer v. Campbell, 130 Ill. 
186, 22 NE 458; Mann v. Ahrens, 205 
Elly A.» 183. 

N. J.—Jones v. Davenport, 45 N. J. 
Eq. 77, 17 A 570. . 

N. Y.—Shephard v. Merril, 3 Johns. 
Ch. 423. 

R. I.—National Bank of Commerce 
vy. Smith, 24 A 469. 

See also Hartwig v. Iles, 131 Iowa 
501, 109 NW 18 (an amendment en- 
tirely changing the nature of the 
éemand from one of equitable cog- 
riizance to an action at law for dam- 
ages may be properly refused, after 
all the evidence has been taken and 
the cause submitted). 

48. Andrus v. Smith, 133 Cal. 78, 
$5 P 320; Mason v. Bair, 33 Ill. 194. 

49. Mason vy. Bair, 33 Ill. 194; So- 
den v. Claney, 185 Ill. A. 596 [aff 269 
71). 98, 109 NE 661}. 

50. Cummings v. Gill, 6 Ala. 562; 
Flinn v. Flinn, 4 Del. Ch. 44. 

51. Hamilton v. Southern Nevada 
Gold, etc., Min. Co., 33 Fed. 562. 

52. Brown v. Redwyne, 16 Ga. 67; 


| Stuart v. Camp Carson Min., etc., Co., 
| 84 Or. 702, 165 P 359. 


Rhea v. Puryear, 26 Ark. 344. 
Bankhead, 82 Ala. 


Marsh v. Green, 79 Ill. 385; 
8 N. J. Eq. 245; 
Ford v. Belmont, 20 N. Y. Super. 508. 


53. 
54. Owen v. 


55. 


| See also supra §§ 325, 335. 


iE 
mitted even on appeal, 


On appeal.—This may be per- 


ee where the 


want of such party is all that pre- 


. How. 


| 


| 


.not error to allow 


vents relief. Lewis v. Darling, 16 
(U. S.):1, 14 L. ed. 819. 
56. Classon v. Cooley, 8 N. Y. 426. 
57. Claflin v. Bennett, 51 Fed. 693 
faff' 57 Fed. 257, 6CCA 326). .-. 
[a] Under [Illinois statute it is 
an amendment 


.after decision and before entry of 


« decree. 


Booth v. Wiley, 102 Ill. 84. 


58.. Claflin v. Bennett, 51 Fed. 693 


|| [aff 57 Fed. 257, 6 CCA 326]; Bill v. 
| Schilling, 39 W. Va. 108, 19 SE 514. 
| “Rule applied.—Amended pill! 


[a] 


and on the day the original was dis- 
missed should be disregarded on ap- 
peal. Terry v. McLure, 103 U. S. 442, 
26 L. ed. 403. 

59. U. S.—The Tremolo Patent, 23 
Wall. 518, (23 Lie eds :9:7% 

Ala.—Stephenson y. Atlas Coal Co., 
147 Ala. 432, 41 S 301; Hunt v. Stock- 
ton Lumber Co., 113 Ala. 387, 21.S 
ae Munter v. Linn, 61 Ala. 492. 


“a C.—Ambler v. Archer, 2 App. 
N. Y.—Lloyd v. Brewster, 4 Paige 
537, 27 AmD 88; Morris v. Mowatt, 


4 Paige 142. 

Pa.—In re Nixon, 21 Pa. Dist. 231. 

R. I.—Smith Granite Co. v. New- 
ally. 22 WRF) 15/295, 4 A ° 597. 
oan C.—Clifton v. Haig, 4 S. C. Eq. 

Vt.—Norton vy. Parsons, 67 Vt. 526, 
32 A 481. 

60. Ambler v. Archer, 2 App. (D. 
C.) 41; Farwell v. Meyer, 67 Mo. A. 
566; Lloyd v. Brewster, 4 Paige (N. 
Y.) 5387, 27 AmD 88; Morris v. Mow- 
att, 4 Paige (N. Y.) 142; Smith Gran- 
ie Co. v. Newall, :22 R. I. 295, 47 A 

Oi: 

61. Emory v. Keighan, 88 Ill. 516; 
Elston v. Drake, 5 Blackf. (ind.) 540; 
Pittsburg v. Pittsburg, etc., R. Co., 
230 Pa. 189, 79 A 235. 

62. Brinegar v. Allen, 2 
Gs) 719.95 

63. Mellwood Distilling Co. v. 
Harper, 167 Fed. 389; Donnelly v. 
Ewart, 24 S. C. Eq. 18. 

64. Lytle v. Breckenridge, 3 J. 
J. Marsh. (Ky.) 6638. 

65. Kirby v. Thompson, 6 Johns. 
Ch. (N. ¥.) 79; Pittsburg v.. Pitts- 
burg, ete., R. Co.,,230 Pa. 189, 79 A 
235; Palmer v. Palmer, 27 S. C. Eq. 
150 


66. Vashon v. Barnett, 99 Va. 344, 
38 SE 200; Alsop v. Catlett, 97 Va. 
364, 34 SE 48. 

67. Boyd v. Clements, 8 Ga. 522. 


Duv. 


68. Williams v. Chambers, 45 N. 
@ast5t 
69. Lewis v. Darling, 16 How. (U. 


S.) 1, 14 L. ed 819. See also supra 
§§ 325, 335. 
70. See Appeal and Error § 3 
71. See Appeal and Error § 382385. 
72. See Injunctions [22.Cyc 935 et 
sedis. Sis Riu iit Sou Beles a] BS 


wi. 


Tll. 343, 88 NE 264; Nelson v. Ran- 
dolph, 222 Ill. 531, 78 NE 914; Park- 
eugv: Grant, 1 Johns. Ch. (N. Y.) 

{a] A rule permitting amend- 
ments of course before answer, plea, 
or demurrer does not include a sworn 
. Parker vy. Grant, 1 Johns, Ch. 
(N. Y.) 484. 

74. Ga.—Molyneaux vy. Collier, 13 
Ga. 406. 

Ill.—Taylor v. Taylor, 259 Ill. 524, 
102 NE 1086; Robinson v. McKenney, 
239 Ill. 343, 88 NE 264; Fowler v. 
Fowler, 204 Ill. 82, 68 NE 414. 

N. Y.—Verplanck v. Mercantile Ins. 
Co., 1 Edw. 46. 
seo ACEe v. Magee, 10 WklyNC 

Vt.—Hill v. Hill, 53 Vt. 578. 

Va.—Laskey v. Burrill, 105 Va. 
480, 485, 54 SE 238. 

75. Taylor v. Taylor, 259 Ill. 524, 
102 NE 1086; Robinson v. McKenney, 


239 Tll. 343, 88 NE 264; Marble v. 
Bonhotel, 35 Ill. 240. 
76. Robinson v. McKenney, 239 


Tll. 3438, 88 NE 264; Nelson v. Ran- 
dolph, 222 Ill. 531, 78 NE 914; Bauer 
Grocer Co. v. Zelle, 172 Ill. 407, 50 
NE 238; Thomas y.. Coultas, 76 Ill. 
493; Gregg v. Brower, 67 Ill. 525; 
Crawford v. Paine, 19 Iowa 172; Hall 
yauFisher,+3oBarb. Che JGNoeyY 2) 637s 
Laskey v. Burrill, 105 Va. 480, 485, 
54 SE 23. 

77. Carey v. Smith, 11 Ga. 539; 
Walker v. Walker, 3 Ga. 302; Marble 
v. Bonhotel, 35 Ill. 240; Lanning v. 
Heath, 25 N. J. Eq. 425; Philhower 
v., Todd; 14 INe J. Ha. 3125" Henry) vi. 
Brown, 8 N. J. Hq. 245; Renwick v. 

( 


Wilson, 6 Johns. Ch. ne wey yeoet hi Ue 

Verplanck v. Mercantile Ins. Co., 1 

Hdween GN: & Yee 46s 2 
7g. Carey v. Smith, 11 Ga. 539; 


North River Bank v. Rogers, 8 Paige 
(N. Y.) 648; Swift v. Eckford, 6 
Paige (N. Y.) 22; Verplanck v. Mer- 
cantile Ins. Co., 1 Edw. (N. Y.) 46. 

[a] The whole substance of the 
bill cannot be stricken out by amend- 
ment and new matter inserted. Hart 
v. Henderson, 66 Ga. 568. 


79. Fowler v: Fowler, 204 Ill. 82, 
68 NE. 414. 
80. See cases supra notes 78, 


532 [210.J.] 


cation for leave, and its truth sworn to,®! unless it 
only enlarges and amplifies a statement in the origi- 
nal bill, when it need not be verified.*? 
ment may not be made after answer without no- 
tice,** or without an excuse for the delay.’*: 

Where verification is unnecessary the fact that a 
bill is verified does not preclude the court from 
granting leave for its amendment.®® 

An affidavit, showing a valid excuse for failure to 
incorporate in the original bill the matter sought 
to be introduced by.amendment to a sworn bill, is 


sometimes required.* 
[§ 640] 5. 
ments.°7 


bill and one record.®° 


taken together.®+ 


e 

81. Rogers v. De Forest, 3 Edw. 
{N. Y.) 171. And see supra § 378. 

82. See supra § 3878. 

83. West v. Coke, 5 N.C. 191. 

84. BEverett vy. Winn, Sm. & M. Ch. 
(Miss.) 67. 

85. Campbell v. Powers, 139 Ill. 


128, 28 NE 1062; Gordon v. Reynolds, 
114 Ill. 118, 28 NE 455. 

86. See statutory provisions and 
court rules; and Nelson v. Randolph, 
222 Ill. 531, 78 NE 914; Gipps Brew- 
ing Co. v. Wasson, 193 Ill. A. 158. 

fa] Amendment without affidavit.— 
(1) It is proper to permit an amend- 
ment without such affidavit where 
the truth of the matters stated by 
the amendment is shown by: an affi- 
davit in support thereof and is ad- 
mitted by demurrer, and where the 
amendment does not in anywise 
change the cause of action nor con- 
tradict in any way the averments of 
the original bill, and is not materi- 
ally inconsistent therewith: London 
Mills v. White, 208 Ill. 289, 70 NE 
313 [aff 105 Ill. A. 146]. (2) Where 
the application is based on evidence 
before the court the amendment need 
not be accompanied by affidavit. 
Bauer Grocer Co. v. Zelle, 172 Ifll. 
407, 50 NE 238. 


87. As to statute of limitation see 
Limitations of Actions [25 Cye 1301 
et seq]. 

On aa toon see Injunctions [22 
Cyc 936]. 

88. Carey v. Smith, 11 Ga. 539; 


State v. Nashville Sav. Bank, 16 Lea 
(Tenn.) 111; Hinton v. Ellis, 27 W. 
Va. 422. 

Wadleigh v. Phelps, 149 Cal. 
C2 est 93381 “Daniell N@he= Prsip 
509. 


90. U. S—Rigney v. De Graw, 100 
Fed. 213 [rev on other grounds 107 


Fed. 545, 46 CCA 459]. 
Ala._Taunton v. McInnish, 46 
Ala. 619. 

Cal.Barber v. Reynolds, 33 Cal. 
Whe 

D. C.—Glenn v. Sothoron, 4 App. 
125. 

Fla.—Browne v. Browne, 17 Fla. 
607, 35 AmR 96. 

Ga.—Carey v. Hillhouse, 5 Ga. 


2541. 

Jll.—Bradish v. Grant, 119 Ill. 606, 
9 NE 332, 11 NE 258; Security Trust 
Co. v. Tarpey, 66 Ill. A. 589. 

Md.—Walsh v. Smyth, 3 Bland 9. 

Mich.—Munch y. Shabel, 37 Mich. 
16655" Hammond. | iy..' "Place, Harr. 
438. 

Miss.—Ventress v. Wallace, 111 
Miss. 357, 71 S 636, LRAI9I7A 971; 
Mezeix v. McGraw, 44 Miss. 100. 

N. Y.—Hurd v. Everett, 1 Paige 
124, 19 AmD 395. 

Tenn.—State v. Mitchell, 104 Tenn, 
336, 58 SW 365; Morrow v. Fossick, 
3 Lea 129; Wilson v. Beadle, 2 Head 


Operation and Effect of Amend- 
An amended bill is considered as an origi- 
nal bill,®S or rather as a continuation of the origi- 
nal,®® and with the original constitutes but a single 
The averments of the original 
and amended bills and the prayers of both will be 
Care should therefore be taken, 
in substituting averments, not only to add the new 
averments in the amended bill, but also to strike out 


EQUITY 


The amend- 


injustice.°® 


new defense.%® 


510; Dillon v. Davis, 3 Tenn. Ch. 
386; Peoples Sav. Bank, etc., Co. v. 
Bonner, 1 Tenn. Civ. A. 443. 

Wie —tLynch Vv. Murray, S81 Vt./97, 99; 
69s Ax 1332 

Va.—Keyser v. Renner, 87 Va. 249, 
12 SE 406. 

Eng.—Vere v. Glynn, Dick. 441, 21 
Reprint 341; Jopling v. Stuart, 4 Ves. 
Jr. 619, 31 Reprint 318; Abingdon v. 
ae 1 Ves: Jr. 206; 30° Reprint 


“The general rule is that the 
amended and original bills consti- 
tute but one record. 1 Danl. Chan. 
Pl. & Pr. 403. That the allegations 
introduced by amendment are fo be 
taken as part of the original bill, 
and to have the same effect in the 
ultimate determination of the case, 


as if they had been_ originally 
inserted.” Lynch v. Murray, su- 
pra. 

91. U. S—Buchler y. Black, 226 


Fed. 703, 141 CCA 459; Rigney v. De 
me ie 100 Fed. 213. 
Ala.—Brackin v, Newman, 121 Ala. 
311, °26 S 3. 
Iil.—Lewis v. Lanphere, 79 Ill. 187: 
ace tak Trust Co. v. Tarpey, 66 Ill. 


Tenn.—Tappan v. Western, ete., R. 
Co., 3 Lea 106; Bradley v. Dibbrell, 
3 Heisk. 522; Wilson v. Beadle, 2 
Head 510; Dillon v. Davis, 8 Tenn. 
Ch. 386. 

Vt.—Lynch v. Murray, 81 Vt. 97, 
69° A 133. 

[a] All allegations not included 
in amended bill.—An original bill is 
still a part of plaintiff’s bill, al- 
though an amended bill does not in- 
clude all of its allegations. Rex- 
roat v. Ford, 201 Ill. A. 342; Linde- 
mann, etc., Co. v. Advance Stove 
Works, 170 Ill. A. 423. 

92. Empire Coal, etc., Co. v. Em- 
pire Coal, ete., Co., 150 U. Si: 159, 14 
Sct 66, 37 lL, ed. 1087; American 
Freehold Land Mortg. Co. v. Pol- 
lard, 127 Ala. 227, 29 S 598; Brackin 
v. Newman, 121 Ala. 311, 26 S 3; 
Milton v. Hogue, 39 N. C. 415. 

93. Johnson vy. Porterfield, 150 
Ala. 532, 43'S 228: Carter v. Poca- 
hontas First Nat. Bank, 128 Md. 581, 
98 AS Te 

94. Columbia Valley R. Co. v. 
Portland, ete., R. Co., 162 Fed. 6038, 89 
CCA 361; Knight Light Co. v. Far- 
ley, 192 Ill. A. 611; Joiner v. Fowler, 
133 Ill. A. 38. 

[a] “Where there has been a rul- 
ing sustaining a demurrer, and con- 
sequently an amendment of the bill, 
there can be no doubt that the whole 
matter is opened up anew. There 
being an amendment, the bill is for 
many purposes a new bill.” Semi- 
dey v. Central Aguirre, 7 Porto Rico 
Fed. 572, 582. 

95. U. S.—Armstrong Cork Co. v 


, 4-5" AS . E. © 


|" a 


[§§ 639-640 


the old ones which are to be superseded, as other- 
wise both will stand.°? 
ever, be so framed as to become a substitute for all 
that has gone before and become the only bill be- 
fore the court.®? 
superseded by an amended bill which is in effect a 
new original bill.9# 
treated as relating back to the filing of the original 
bill,®* but this will not be done where it would work 
An amended bill, when in effect a new 
bill, speaks from the time it was filed and not from 
the time of the original bill.°? 
the filing of an amended bill opens the case for a 


An amendment may, how- 


An original bill may be entirely 


Generally the amendment is 


As a general rule 


But an amendment after answer 


and replication does not open the pleadings unre- 
strictedly, but only to the extent that new matter 
has been presented.®® 
former answers, unless adopted as answers to the 
amended bill, are out of the case, and therefore im- 
proper to be considered in determining the suffi- 
ciency of the bill.t 


When a bill is amended the 


All questions eliminated from 


Merchants’ Refrigerating Co., 184 
Fed. 199, 107 CCA 93 [mod 171 Fed. 
778]; Fisher v. Moog, 39 Fed. 665; 
Reay v. Raynor, 19 Fed. 308; Gay- 
lord v. Ft. Wayne, etc., R. Co., 10 F. 
Cas. No. 5,284, 6 Biss. 286. 

Ala.—Jones v. McPhillips, 82 Ala. 
102, 2 S 468; Adams v. Phillips, 75 
Ala. 461; Lipscomb v. McClellan, 72 
Ala. 151; Cain v. Gimon, 36 Ala.’ 1685 
Crews v. Threadgill, 35 Ala. 334. 
Pep aes v. Smith, 28 Conn. 
eee C.—Glenn v. Sothoron, 4 App. 

Ga.—Carey v. Hillhouse, 5 Ga. 251, 

Ill.—Norris v. Ile, 152 Ill. 190, 
38 NE 762; Miller v. Cook, 135 Ill. 
190, 25 NE 756, 10 LRA 292. 

N. Y.—Hurd_ v. Everett, 1 Paige 
124; 19 AmD 395. 
~ Pa.—Naomi Coal Co. v. Moore, 19 
Pa. Dist. 338. 

“The theory of chancery practice 
is that the original bill always re- 
mains -in force and effect except as 
to portions thereof which are struck 
out by amendment, and that amend- 
ments averring additional facts may 
be filed and added thereto as to mat- 
ters which occurred before the filing 
of the original bill; but that, when 


so filed, the amendments relate back | 


to the time of filing the original bill 
and are incorporated therein, and 
that all matters occurring subse- 
quent to the filing of the original 
bill affecting the complainant’s right 
to relief must be presented by a sup- 
plemental bill.” Columbia Valley R. 
Co. wi Portland, “ete;;29R% (Cot, ee 
Fed. 608, 609, 89 CCA 361. 

fa] Extent of rule.-—Where an 
amendment has not changed the 
eause of action, and contains noth- 
ing that has occurred since the filing 
of the bill, and there is no reason 
why it should not relate back to the 
time the bill was filed, it will re- 
late back to the time of the filing of 
the bill. Naomi Coal Co. v. Moore, 
19° Pat Dist. 388: 

96. Jones v. McPhillips, 82 Ala. 
2 S 468; Adams: v. Phillips; 75 
Ala. 461; McDougald v. Dougherty, 
11 Ga. 570; Brinegar v. Allen, 2 Duv. 
(Ky.) 99; Wortham v. Boyd, 66 Tex. 
401, 1 SW. 109. 

97. Columbia Valley Re Co. v. 
Portland, etc., R. Co, 1642 Fed. "603, 
89 CCA 361 

98. Dillon vy. Davis, 3 Tenn, Ch. 
386; Robertson v. Londonderry, 5 
Sim. 226, 9 EngCh 226, 58 Reprint 
321. And see infra §§ 641-644. 

99. Keene v. Wheatley, 14 F. Cas. 
No. 7,644, 4 Phila. (Pa.) 157. See 
also infra §§ 642, 644. 

1. Carter v. Pocahontas First Nat. 
Bank, 128 Md. 581, 98 A 77; Scoville 
Vv. Brock, U9. Nits 449, GBT IAL: ST mes, 
AmSR 975. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


——— 
; 


all | + 


§§ 640-642] 


the bill by amendments thereto are waived,? al- 
though the amendments are made in order to meet 
the rulings of the court in response to demurrers.? 

Opening decree pro confesso. 
a bill after a default waives the default and ipso 
facto opens a decree pro confesso,* so that defend- 
ant 1s permitted to answer the entire bill. 

Discharging contempt proceedings. As a general 
rule an amendment of a bill has the effect of de- 
stroying prior proceedings for a contempt.® 

When new parties are made, both parties should 
have liberty, if they desire it, to amend and modify 
their pleadings, so as to exhibit the case as they 
may desire respectively to present it.7 One who is 
not a party to the original bill but only made a de- 
fendant by amendment, cannot object to proceedings 
anterior to being made defendant.® 
_ [§ 641] 6. Defenses to Amended Bills—a. Mov- 
ing to Take from Files. Moving to strike an amend- 
ed bill from the files is not generally the proper 
way to raise an objection to its substance or to cor- 
rect it.° But an amended bill is properly stricken 
from the files when it does not avoid defects and 
imperfections alleged and sustained as grounds of 
demurrer to the bill.1° If an amended bill is in ef- 
fect the institution of a new and materially different 
suit, alleging a different cause of action, and is so 
palpably inconsistent with or repugnant to the 
original pleading that it is patent that no decree can 
properly be entered on such bill, a motion to strike is 
a proper remedy.'+ An amended bill which positively 
and materially conflicts with and contradicts the 
original bill, without any excuse or explanation, will 
be stricken from the files.12 Where a bill has been 


EQUITY 


The amendment of: 


[21 Cr dl 583 


irregularly amended the proper course for defend- 
ant is to move to take it from the files or to expunge 
the amendments, but such a motion will not lie 
where the amendment was regularly made.1* If the 
irregularity is technical only, the motion must be 
made at the first opportunity,’ and the right so to 
move is waived by consenting to the amendment,?® 
or by long acquiescence.‘? But an ex parte allow- 
ance of an amendment does not preclude defendant 
from moving to take it from the files.15 Where de- 
fendant objects on the application for leave to 
amend and states that he will present his objection 
on a motion to strike out, the latter motion will be 
treated as an objection to the motion to amend.1® An 
amendment cannot be objected to for irregularity 
in making it, on the hearing,?° unless the right to 
object has been expressly reserved,” or on appeal.?2 
Where only one of several defendants moves to 
strike an amended bill from the files, he is the only 
party affected by granting the motion.?% 

[§ 642] b. Demurrer. After amendment to a 
bill, defendant may demur to the original bill as 
amended,** although a demurrer to the original bill 
has been overruled,?> no matter, it has been said, 
how trifling the amendment, but as to this it has 
been held that the amendment must be material, 
that is, must vary the case made in the original 
bill.27, A demurrer and not an objection to an 
amendment is the proper method of testing its mer- 
its,?> and advantage may be taken by demurrer of 
any impropriety in the amendment.?® An amended 
bill is demurrable when it seeks relief based upon 
a transaction which occurred after the original bill 
was filed.2° An amended bill, making a new ease, 


2. Williams _v. Meridian Light, Gaz (Pa.) 60. 5738, 6 EngCh 5738, 58 Reprint ,214. 
etc., Co., 110 Miss. 174, 69 S 596. 19. Metropolitan Nat. Bank y. St. 27. Booth vy. Stamper, 10 Ga: 109, 

3. Williams v. Meridian Light, | Louis Dispatch Co., 38 Fed. 57. 118. See also Elyton Land Oo. v. 
ete.; Co., » 110 Miss... 174, -69*7S. 596. 20. Beall v. Blake, 16 Ga. 119; | Denny, 108 Ala. 553, 18 S 561 (where 

4 Ruppe v. Glos, 251 Ill. 80, 95) Hunt v. Walker, 40 Miss. 590. the only amendment consisted of the 
NE 1033; Lyndon v. Lyndon, 69 Ill. 21. Hart v. Henderson, 66 Ga. 568.| striking out of a party to whom the 


43; Gibson v. Rees, 50 Ill. 383; Ewing 22. 


Clements v. Nicholson, 6 Wali. 


demurrer in no wise related). 


v. Beauchamp, 6 B. Mon. (Ky.) 422;|] (U. S.) 299, 18 L. ed. 786. “When the plaintiff is allowed to 
Scudder v. Voorhis, 1 Barb. (N. 23. Carpenter v. Auditor-Gen., 144 anaes it is Sieanigenkent that the 
Y.) 55. But see Clason v. Corley, 7| Mich. 251, 107 NW 878. defendant should be entitled to de- 
N. Y. Super. 454 [aff 8 N. Y. 426] 24. Hodges v. Verner, 100 Ala. 612,| mur to the amendment, and if the 
(where amendment merely formal);/ 13 S 679; Booth v. Stamper, 10 Ga.| amendment is material, that is, if 


Utica Bank v. Finch, 1 Barb. Ch. 75. 

Decrees pro confesso see infra 
§§ 937-963. 

5. South Chicago Brewing Co. v. 
Taylor, 205 Ill. 132, 68 NE 732; Lyn- 
don vy. Lyndon, 69 Ill. 48; Gibson v. 
Rees, 50 Ill. 383. 

6. Davenport v. Bartlett, 9 Ala. 


109; 
[a] 


original bill 


Hanscom v. Malden, 
Light Co., 220 Mass. 1, 107 NE 426. 
Amendment not demurrable. 
—A demurrer will not 
amendment of a bill, but only to the 
bill as amended, 
ment need not independently of the 
show a right to re- 


etc., Gas | it varies the case made in the orig- 
inal bill, it is equally clear that the 
defendant ought to have the right to 
demur to the bill as amended, even 
if he has once demurred and been 
overruled. I see the most satisfac- 
tory reasons for all this, but I must 


say that I see no good reason for al- 


lie to the 


since the amend- 


179; Symonds v. Cumberland, 2 Cox 


Ch, 411/50 30. Reprint 190; Gray) v. 
Campbell, 1 Russ. & M. 323, 5 EngCh 
323, 39 Reprint 124. 

7, Dabney v. Preston, 25 Gratt. 


(66 Va.) 838. 

8. Lytle v. Breckenridge, 3 J. J. 
Marsh. (Ky.) 663. ; 

9. McMann v. Westcott, 47 Mich. 
Ta Om Ni We 19.0% 

10. Carpenter v. Auditor-Gen., 144 
Mich. 251, 107 NW 878. 

11. Oglesby v. Attrill, 14 Fed. 214, 
4 Woods 114; Guggenheimer v. Da- 
vidson, 62 Fla. 490, 56 S 801; Milton 
v. Hogue, 39 N. C. 415. 

12. Hill v. Harriman, 95 Tenn. 300, 
32 SW 202. 
13), HOrvis.av..Cole,o14 Ill. As 283; 
1. Daniell Ch. Pr. p 551. 

14. Lant v. Manley, 75 Fed. 627, 
91 CCA 457; Lichtenatier v. Cheney, 
8 Fed. 876, 3 McCrary 119; Rose v. 
Rose, 1 Phila. (Pa.) 365. é 

15. Cowman v. Lovett, 10 Paige 

| EGNmis¥ie)—65 9° 

16. Sarber v. McConnell, 64 Ark. 
450, 43 SW 395; Beachey v. Heiple, 
130 Md. 683, 101 A 553; Farmer’s L. 
& T. Go. v. Reid, 3 Edw. (N. Y.) 414. 

17. Bondurant v. Sibley, 37 Ala. 
565; Farmer’s L. & T. Co. v. Reid, 
3 Edw. (N...Y.) 414. 

18. Chambers y. Waterman, 1 Leg 


lief, but must be considered in con- 
nection with the allegations of the 
original bill. Hodges v. Verner, 100 


Ala O 2, ls) |S) 67.9% 
25. Ala.—Moore v. Armstrong, 9 
Port.) \OoNs 


Fla.—Bowes v. Hoeg, 15 Fla. 403. 
Ga.—Booth v. Stamper, 10 Ga. 109. 


Miss.—Davis v. Davis, 62 Miss. | 
818. 

Pa.—Evans v. Dunning. 3 Phila. 
410. ; 

Tenn.—Dillon v. Davis, 3 Tenn. 
Ch. 386. 


Vt.—Scoville v. Brock, 79 Vt. 449, 
65 A 577, 118 AmSR 975. 

Va.—McComb y. Lobdell, 32 Gratt. 
(73. Va.) 185. 

Eng.—Bancroft v. Wardour, 2 
Bro. Ch. 66, 29 Reprint 38, Dick. 
672, 21 Reprint 433; Cresy v. Beavan, 
13 Sim. 354, 36 EngCh 354, 60 Re- 
print 137; Robertson v. Londonderry, 
5 Sim. 226, 9 EngCh 226, 58 Reprint 
321; Bosanquet v. Marsham, 4 Sim. 
573, 6 EngCh 5738, 58 Reprint 214. 

{a] Change in parties or grounds. 
—After an amendment changing the 
parties and grounds for relief a de- 
murrer will lie, although a demurrer 
to the original bill has been over- 
ruled. Scott v. Calvit, 4 Miss. 148. 

26. Dillon v. Davis, 3 Tenn. Ch. 
886; Bosanquet v. Marsham, 4 Sim. 


lowing a second demurrer to a bill, 
because an immaterial and trivial 
amendment has been made. If the 
amendment does not change at all 
the case made, if the complainant’s 
equity remains the same, and the de- 
fendant may demur again to the 
whole bill, then I see no value in the 
rule stare decisis, or in the conserva- 
tive power of the doctrine of res 
judicata.”” Booth v. Stamper, supra. 

28. Vanderser v. McMillan, 28 Ga. 


Wright v. Frank, 61 Miss. 32; 
Evans v. Dunning, 3 Phila. (Pa.) 
410; Brown v. Higden, 1 Atk. 291, 
26 Reprint 186. 

[a] Tllustration.—As if plaintiff 
amends his bill and states a matter 
which has arisen subsequent to the 
filing of the bill, and which conse- 
quently ought to be the subject of a 
supplemental bill. Brown v. ig- 
den, 1 Atk. 291, 26 Reprint 186. 

[b] Failure to except to an order 
granting leave to amend the bill does 
not preclude defendant from ques- 
tioning the propriety of the amended 
bill by demurrer. Wright v. Frank, 
61 Miss. 32. 

30. Planters’, etc., Mut. Ins. Co. 
v. Selma Sav. Bank, 63 Ala. 585; 
Wright v. Frank, 61 Miss. 32. 
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may be demurred to on the ground that it is repug- 
nant to or inconsistent with the original.*+ The 
regularity of an amendment cannot be raised. by 
demurrer where the amendment was made on leave 
of court.*? The failure of plaintiff to file an amend- 
ed bill, after a demurrer to his bill has been sus- 
tained, is not a ground of demurrer.*® The fact 
that the amended bill waived an answer under oath 
while the original bill required a sworn answer is 
not a proper ground of demurrer.** An amendment 
may be demurred to at whatever stage the amend- 
ment is made.®® Thus where the defense first put 
in is a plea and the bill is afterward amended, the 
bill as amended may be demurred to.*° The de- 
murrer may be to the whole bill, if the amendment 
is made before answer.*7 A defendant cannot, how- 
ever, after he has answered the original bill, if plain- 
tiff amends it, put in a demurrer to the whole bill,*® 
but must confine his demurrer to the matter intro- 
duced by amendment,®® unless the nature of the case 
made by the original bill has been essentially 
changed by the amendment.*® The effect of sustain- 
ing a demurrer to an amended bill stating a new 
cause is to dismiss the amended bill and let the orig- 
inal stand.44. An amended bill, filed to correct a 
mistake of fact in the original bill, should not be 
dismissed on demurrer, although it makes improper 
parties defendant.4? By demurring to an amended 
bill and all amendments thereto, defendant is es- 
topped from claiming that certain instruments at- 
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tached as exhibits to certain amendments are not 
a part of the bill.*% 

Waiver. A defendant who, when demurring to’ 
the original bill, fails to present then existing 
grounds of demurrer, waives the right to any ob- 
jection to the bill as amended, based on such 
grounds, to the same extent as if he had pleaded 
over.44 Where, however, an answer to an original 
bill is filed subsequently to an amended and supple- 
mental bill, without any notice thereof, and is in- 
tended as an answer to the original bill, it will not 
be regarded as an answer to the amended and sup- 
plemental bill, and as a waiver of the right to de- 
mur thereto. 43 

[§ 643] ¢. Plea. An amended bill is open to 
plea in the same manner as to demurrer.*® If de- 
fendant has answered the original bill the answer 
may be read to counterplead such plea.*’ If the bill is 
amended after a plea to the original, defendant may 
correspondingly amend his plea in matter of sub- 
stance,*® and where the amendment is made after 
disallowing a plea to the original bill defendant may 
plead anew to the amended bill.49 Where, how- 
ever, defendant answers the bill, he is generally 
precluded from filing a plea thereafter, although the 
bill is amended.®” 

[§ 644] d. Answer. Plaintiff is entitled to an 
answer to new matter incorporated by amendment,®? 
but not where the answer to the original fully re- 
sponds to the amended bill,°? nor from one whose 


[a] If the original bill is demur- Miss.—Hardie v. Bulger, 66 Miss. [a] Plea superseded by amend- 
rable an amended bill founded on| 577, 6 S 186. ment.—(1) By amending a bill to 
facts occurring after the original Pa.—Evans v. Dunning, 3 Phila. | which a plea has been filed the valid- 
is also demurrable. Planters’, etc., | 410. : ity of the plea is admitted, but such 
Mut. Ins. Co. v. Selma Sav. Bank, Tenn.—State v. Mitchell, 104 Tenn. | amended bill stands in the place of a 
63 Ala. 585. 336, 58 SW 365. new one, and the plea is no answer 
- 31. Ala.—Ward v. Patton, 75 Ala. [a] Particular parts demurred to | to it, being superseded by the amend- 
207; Ray v. Womble, 56 Ala. 32; | must be specified. Evans vy. Dunning, | ed bill, to which defendant has the 
Winter v. Quarles, 43 Ala. 692; Lar- 3. Phila. li 410. same time to plead, answer, or demur 

_ 40. C.—Sanche v. Hlectrolibra- as to the original. Tompkins vy. Hol- 


kins v. Biddle, 21 Ala. 252. 

iB G.—Brainard v. Buck, 16 Ap 
595 [aff 184 U. S. 99, 22 Sct 458, Pr6 
L. ed. 449]. 

Ga.—Griffin v. Augusta, etc., R. Co., 
72 Ga. 423; Ansley v. Glendenning, 
56 Ga. 286; Smith v. Ardis, 49 Ga. 
602. 

Ill. March v. Mayers, 85 Ill. 177. 

Mich.—Ogden v. Moore, 95 Mich. 
290, 54 NW 899; Munch v. Shabel, 37 
Mich. 166. 

Tenn.—Scott v. Turley, 9 Lea 631. 

Va.—Lefew v. Hooper, 82 Va. 946, 
1 SE 208. 

See also supra § 625. 

32. McGehee v. Jones, 10 Ga. 127. 

33. Shipley v. Jacob Tome Inst., 
99 Md. 520, 58 A 200, 

34. Springfield Co. v. Ely, 44 Fla. 
319, 32 S 892 (holding that a motion 
to strike the attempted waiver from 
such an «mended bill should be 
granted, or the court may require 
such waiver in a proposed amended 
bill to be stricken before permitting 
it to be filed). 

35. Booth v. Stamper, 10 Ga. 109; 
eee v. Lovett, 10 Paige (N. Y.) 
559. 

36. Tompkins vy. Hollister, 60 
Mich. 470, 27 NW 651; Evans v. Dun- 
ning, 3 Phila. (Pa.) 410; Robertson 
v. Londonderry, 5 Sim. 226, 9 Eng 
Ch . 226, 58 Reprint 321. 

37. Booth v. Stamper, 10 Ga, 109. 

38. Sanche v. Hlectrolibration 
Co., 4 App. (D. C.) 453; Evans v. 
Dunning, 8 Phila. (Pa.) 410; Atkin- 
son v. Hanway, 1 Cox Ch. 360, 29 
Reprint 1208. 

39. U. S.—North Chicago St. R. 
Co. v. Chicago Union Tract. Co., 150 
Fed. 612 [aff 162 Fed. 1007 mem, 87 
CCA 679 mem]. 

Ill.—Bond vy. Pennsylvania Co., 171 
Tll. 508, 49 NE 545; Pennsylvania Co. 
v. Bond, 99 Ill. 535 [aff 202) Tl! 95, 
66 NE 941]. 


19% 

. 4 App. 453. 

Ga.—Griffin v. Augusta, ete., R. Co., 
72 Ga. 423; Hays v. Urquhart, 63 
Ga. 323; Booth vy. Stamper, 10 Ga. 


109. 

N. J.—Wirtz v. Guthrie, 81 N. J. 
Iq. 271, 87 A 134. 

Tenn. ” State v. Mitchell, 104 Tenn. 
336, 58 SW 365. 

Eng.—Cresy v. Bevan, 13 Sim. 354, 
36 EngCh 354, 60 Reprint 137. 

41. State v. Mitchell, 104 Tenn. 
336, 58 SW en , Teymich v. Murray, 81 
Vitsvorr mG Olea 

42. Ee criaant Bank, etc., Co. v. 
Douglass, 75 W. Va. 207, 83 SE 920. 

43. Fowler v. Fowler, 204 Ill. 82, 
68 NE 414. 

44. Bean v. Ayers, 69 Me. 122; 
Pryor v.Gray, TON. J. Bq. 543, 162 
A. 439 [aff 72 N. J. Eq. 436, 65 A 1016, 
74 N. J. Eq. 488, 70 A 341]. 

[a] Reason for rule.—‘‘He may 
not reserve existing grounds of de- 
murrer to an original bill, and by 
presenting those defects successively 
against amendments unreasonably 
protract litigation and unjustly en- 
hance the costs.” Bean v. Ayres, 69 
Me. 128; Pryor v. Gray, 70 N. J. Ea. 
413, 417, 62 A 439 [aff 72 N. J. Eq 


436, 65 A 1016, 74 N. J. Eq. 438, 16 
A 341]. 
45. Bonney v. Lamb, 210 Ill. 95, 


Tl NE ©3775: 

46. Henley v. ‘Stone, 4 Beav. 392, 
49 Reprint 391; Ritchie v. Aylwin, 15 
Ves. Ur. 879% 33 Reprint 685; 2 Dan- 


rae Pr. p 205; 1 Daniell Ch. Pr. 
p 
47. Noel v. Ward, 1 Madd, 322, 56 


Reprint 119. 

48. Tompkins vy. Hollister, 60 
Mich, 470, 27 NW 651; Peck vy. Bur- 
gess, Walk. (Mich.) 485; Bassett v. 
Salisbury Mfg. Co., 43 N. H. 569, 82 
AmD 179; Evans v. Dunning, 4 Phila. 
((Pa.) 45. 


lister, 60 Mich. 470, 27 NW 651; Peck 
v. Burgess, Walk. (Mich.) 485. (2) 
If the defendant chooses to demur to 
such amended bill, the case stands 
as if no plea had ever been filed. 
Tompkins v. Hollister, supra. 

49. American Bible Soc. v. Hague, 
10 Paige (N. Y.) 549. 

50. North Chicago, ete., R. Co. v. 
Chicago, ete., Tract. Co., 150 Fed. 612 
[aff 162 Fed. 1007 mem, 87 CCA 679 
mem]; Keene v. Wheatley, 14 F. Cas. 
No. 7,644, 4 Phila. (Pa.) 157; Ellice 
v. Roupell, 32 Beav. 299, 55 Reprint 
117; Esdaile v. Molyneux, 2 Coll. 636, 
33 EngCh 636, 63 Reprint 895. 

[a] Buile applied. —An amendment 
of the bill, after answer, does not 
sanction the introduction, by way of 
plea, of an allegation of a personal 
disability in plaintiff as having ex- 
isted at the commencement of the 
suit. The answer itself will over- 
rule such a plea. Keene v. Wheat- 
ley, 14 F. Cas. No. 17,644, 4 Phila. 
GES. ilo. 

51. Tedder v. Stiles, 16 Ga. 1; 
Cockey v. Plempel, 86 Md. 181, 387 
A 1792; Hagthorp v. Hook, 1 Gll & 
J. (Md.) 270; West v. Hall, 3 Harr. 
& J. (Md.) 221; Sallade vy. Lykens Tp. 
Seppal Directors, 2 Pearson (Pa.) 


tal Effect of failure to answer.— 
If it be not answered the whole bill 
as amended will be taken as con- 
fessed unless a further answer to 
the amended bill is waived. Tedder 
v. Stiles, 16 Ga. 1; Sallade v. Lykens 
Tp. School Directors, 2 Pearson (Pa.) 
51. But see Boddy v. Wall, 7 Ch. D. 
164 (amendment taken to be ad- 
mitted). 

52. Simonson v. Cain, 138 Ala. 221, 
34 S 1019; Pratt v. Samuels, 1 Ky. Op. 
516; Fitzhugh v. McPherson, 9 Giil & 
a (Md.) 51; Salisbury v. Miller, 14 
Mich. 160. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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interest is not affected by the amendment.®? The 
rule has been broadly stated that an amendment to 
a bill gives defendant the right to answer anew in 
all cases, even to the extent of setting up rew de- 
fenses,°* and even, it has been held, although plain- 
tiff waives a further answer.°> To this general rule an 
exception has been made where amendments are 
purely formal and do not affect the rights of the 
answering defendants,°® and there is authority to 
the effect that a defendant who has once answered 
has only a right to answer the new matter set up 
by amendment to the bill.57. Where several answers 
have been filed to the original bill defendants will 
not be permitted to answer jointly the amended 
bill.°$ It is competent, where the circumstances re- 
quire no new answer, to order the original answer 
to stand as an answer to a bill amended on the hear- 
Since all the answers filed in a suit consti- 
tute but one answer,®° it is improper in answering 
an amended bill to repeat the matter set up in the 
original answer,®*! unless the amendment has sub- 
stantially varied the case.62 The court may in its 
discretion refuse leave to file an answer which con- 
tains no defense to the matter presented by the 
amendment.°* 

Waiver of oath. Where an answer on oath to an 
amended bill is waived, a merely formal answer is 
all that is necessary, except in cases where new 


53. Cockey v. Plempel, 
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and distinct matters are to be set up as a defense 
to such bill.®4 

Rule or notice. Where a bill has been materially 
amended defendant should be ruled to answer the 
amended bill,®° or be given notice of the amend- 
ment,°® unless an answer is waived, and in that case 
notice must be given of the waiver.®? It is compe- 
tent for the court to prescribe the time in which an 
original defendant shall answer an amendment, due 
regard being had to the privilege of demurring and 
pleading before answer.®8 

[§ 645] E. Amended and Supplemented An- 
swers—l. In General. The aliowance of amend- 
ments to answers, or the filing of amended or sup- 
plemental answers is, as a general rule, largely a 
matter for the exercise of the court’s discretion ;°9 
and while it has been said that courts of equity are 
more strict than courts of law in permitting amend- 
ments to answers,’ and are much more strict in 
permitting amendments to answers than to bills,7 
yet in mere matters of form, clerical mistakes, ver- 
bal inaccuracies, or the like, courts of equity are 
very indulgent in allowing amendments to answers.7? 
Where, however, application is made to amend an 
answer in material facts, or to change essentially 
the grounds taken in the original answer, courts of 
equity are exceedingly slow and reluctant in ac- 
cording it.7* To support such application they re- 


'son vy. Baton, 


86 Md. 
181, 37 A 792, 

54. U. S.—French v. Hay, 22 Wall. 
238, 22 L. ed. 854; Blythe v. Hinck- 
ley, 84 Fed. 228 [aff 111 Fed. 827, 49 
CCA 647 (certiorari den 184 U. S. 
701, 22 SCt 941, 46 L. ed. 766)]; Nel- 
66 Fed. 376, 138 CCA 


24 Ga. 505; 


Ill.— Bauer Grocer Co. 'y. Zelle, 172 
Til. 407, 50 NE 238; Miller v. Whit- 


523. 
Ga.—Burney v. Ball, 


| "Tedder v. Stiles, 16 Ga. 1 


taker, 33 Ill. 386; Ruston v. Sonn- 
berg, 107 Ill. A. 5e 
N. M.—Thompson v. Maxwell Land 


Grant, Cox, INS -M.; 269,17 163<P. 
£93. 

N. Y.—Trust, etc., Ins. Co. v. Jen- 
kins, 8 Paige 589; Bowen v. Idley, 6 
Paige 46; Richardson vy. Richardson, 
5 Paige 58. 

N. C.—Christmas y. Mitchell, 38 
N.C. 535. 

Tenn.—Furman v. North, 4 Baxt. 
296; Dillon v. Davis, 3 Tenn. Ch. 386. 

Vt.—Scoville v. Brock, 79 Vt. 449, 
65 A 577, 118 AmSR 975. 

Eng.—Boddy v. Wall, 7 Ch. D. 164; 
Lousada v. Templer, 2 Russ. 561, 3 
EngCh 561, 38 Reprint 446; Bosanquet 
v. Marsham, 4 Sim. 573, 6 EngCh 
573, 58 Reprint 214. See also Davis 
vy. Davis, 62 Miss. 818 (where bill 
amended in a material matter). 

[a] Daniell’s rule—(1) “It may 
be observed here that any amend- 
ment of a bill, however trifling and 
unimportant, authorizes a defendant, 
though not required to answer, to 
put in an answer making an entirely 
new defense and contradicting his 
former answer.’ 1 Daniell Ch. Pr. 
p 519. (2) It is said, however, by 
this same author: “But, although 
the original and amended bill con- 
stitute but one record and are so 
considered at the hearings, the de- 
fendant, in case he has answered 
the original bill, ought to answer the 
‘amendments only.” 1 Daniell Ch. Pr. 

509. 
4 [b] Amending a bill of discovery 
so as to make it also one for relief 
-entitles plaintiff to amend his answer 
so as to set up defenses. Perkins v. 
Hendryx, 31 Fed. 522. , 

55. Trust, etc., Ins. Co. v. Jenkins, 
‘8 Paige (N. Y.) 589. 

656. Colehour v. Bass, 143 Ill. -A. 


ete., 


-530; Whiting Paper Co. v. Busse, 95 


I}. A. 288; Oldham v. Rowan, 4 Bibb 


(Ky.) 544; Casserly v. Waite, 124, Mullen, 79 Fed. 522, 25 CCA 50; 
Mich. 157, 82 NW 841. Lanier v. Driver, 24 Ala. 149; Martin 

57. North Chicago St. R. Co.- v.| vy. Atkinson, 5 Ga. 390; Wilmer v. 
Chicago Union Tract. Co., 150 Fed.| Placide, 128 Md. 168, 97 A 


612 [aff 162 Fed. 1007, 87 CCA 679]. 
See also Dyer v. Cranston Print 
Works Co., 20 R. I. 148, 37 A 632 
(where an amendment is made to 
obviate the necessity of a bill of 
revivor, new defenses not relating to 
the matter of the amendment are 
improper). 

58. Bard v. Chamberlain, 5 ChSent 
(ENG Pay yes 


59. Lindsey v. Lindsey, 40 Ill. A. 
389. 
60. Greene v. Harris, 11 R. I. 5; 


Allfrey v. Allfrey, 14 Beav. 235, 51 
Reprint 277. 

61. Gier v. Gregg, 10 F. Cas. No. 
5,406, 4 McLean 202; Fisher vy. Trib- 
by, 5 Ill. A. 335; Bowen v. Idley, 6 
Paige (N. Y.) 46. 

62. Bowen vy. Idley, 6 Paige (N. 
a OL GY, f 

63. Chicago, ete., R. Co. v. Chi- 
cago Third Nat. Bank, 134 .U. S. 276, 
10 SCt 550, 33 L. ed. 900. , 

64. Bard v. Chamberlin, 5 ChSent 
CNRBYS) ads: 

65. Kittredge v. Claremont ‘Bank, 
14 sip Casi Nos 1778584) 3u,Story) 590; 
Adams v. Gill, 158 Ill. 190, 41 NE 
738; Gage v. Brown, 125 Ill, 522, 17 
NE 754; Angel v. Pennsylvania R. 
Coz; 3TINex Jeg. 925 “Cowman wv. 
Lovett, 10 Paige (N. Y.) 559; Trust, 
etc., Ins. Co. v. Jenkins, 8 Paige (N. 
Y.) 589; Jackson v. Edwards, 2 Edw. 
(N.. Y.) 582. 

[a] Amendment of bill with ex- 
ceptions to answer.—Where there is 
an application to amend the bill and 
also exceptions to the answer, the 
court may require an answer at the 
same time to the amendments and to 
the matter of the exceptions. Kitt- 
redge v. Claremont Bank, 14 F. Cas. 
No. 7,858, 3 Story 590. 

66. Smith v. Lambert, 196 Ala. 
269, 72 S 118; Howton v. Jordan, 154 
Ala. 428, 46 S 284; Littlefield’ v. 
Schmoldt, 24 Ill. A. 624; Cockey ‘v. 
Plempel, 86 Md. 181, 37 A 792. 

67. Cowman vy. Lovett, 10 Paige 
(NBY)45595- Trust, etc, InshsCo. iv. 
Jenkins, 8 Paige (N. Y.) 589. 


68. McDougald v. Dougherty, 14 
Ga. 674. 
69. Vicksburg v. Vicksburg Wa- 


ter Works Co., 202 U. S. 453, 26 SCt 
660, 50 L. ed, 1102; Ritchie v. Mc- 


363. And 
see supra § 618. ; 
70. Calloway v. Dobson, 4 F. Cas. 
No. 2,325, 1 Brock. 119. 
71. Ratliff v. Sommers, 55 W. Va. 
30, 46 SE 712, 1 AnnCas 970. 
72. U. S.—Schuldt v. Phenix Ins. 


Co. 73), Fed. 3%5., [rey son ; other 
grounds 80. Fed. ‘337, 25° C@A (453i)5 
Smith v. Babcock, 22 F. Cas. No. 


13,008, 3 Sumn. 583. 

N. J.—Rheinfort v. Abel, 76 N. J. 
Eq. 485, 74 A 479; Third Ave. Sav. 
Bank, v.). Dimock; 24..N. Wi. 4Bd..2263 
Five v. Hummer, 17 N. J. Eq. 
69. 

N. C.—Williams v. Williams, 3 N. 
C. 220. 

Tenn.—Cook v. Bee, 2 Tenn. Ch. 

3. 

Va.—Liggon v. Smith, 4 Hen. & M. 
(14 Va.) 405. 

[a] Amending title.—Where there 
has been a mistake in the title of 
an answer, an amendment of it has 
been permitted. Thatcher v. Lam- 
bert,- 5 Hare 228, 26 EngCh 228, 67 
Reprint 896; White v. Godbold, 1 
Madd. 269, 56 Reprint 100; Atty.-Gen. 
v. Worcester, 2 Phil. 3, 22 EngCh 
3, 41 Reprint 842; Peacock y.:Bed- 
ford, 1 Ves. & B. 186, 35' Reprint 
aay 


{b] Amending jurat.—An omis- 
sion or mistake in the jurat to an 
answer may be amended. Rootes v. 
Thomas, 85 Miss. 493, 38 S 502; Ar- 
nold v. Kreissler, 22 Tex. 580. 

{c] Amending’ verification.—The 
verification of the answer may be 
amended, Brink y. Morton, 2 Iowa 
411. 

{d] Formal denial.— The defend- 
ant will be allowed to amend his 
answer by a formal denial of the 
averments of the bill. McBride v. 
Patton, 9 Phila. (Pa.) 271. 

{e] Making allegation specific.— 
An amendment making allegations of 
fraud more specific is allowable. Og- 
den v. Gilt Edge Cons. Mines Co., 
225 Fed. 723, 140 CCA 597. 

73. U. S.—Southern R. Co. v. 
North Carolina Corp. Commn., 105 
Fed. 270; Schultz v. Phenix Ins. Co., 
77 Fed. 375 [rev on other grounds 
80 Fed. 387, 25 CCA 453]; Smith v. 
Babcock, 22 F. Cas. No. 13,008, 3 
Sumn. 583. 
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quire very cogent and satisfactory reasons to be 
shown,** such as repel the notion of any attempt to 


evade the justice of the ease, or to 


ingeniously contrived defenses or subterfuges.’® 
inust be made to appear that the amendment is ma- 


terial and necessary to protect d 


the amendment is true or highly probable, and that 
there was no great negligence on the part of defend- 


ant.77 An amendment to a sworn 


be allowed if the amendment fails to state correctly 
rue.*§ 
object is to let in facts and defenses depending 
wholly upon parol evidence, the reluctance of the 


facts which are admitted to be 


court to allow amendments is gre 


But where the matters sought to be introduced are 


written papers or documents which 


ted by accident or mistake, the court is much in- 


clined to permit the amendment.*° 
Unconscionable defenses. 
fenses, such as the statute of limita 


ute of frauds,*? usury,®* and ultra vires,** were con- 


Ala.—Goodwin v. McGehee, 15 Ala. | 


232. 
Ark.—Reynolds v. West, 32 Ark. 
244. 
ome v. Atkinson, 5 Ga. 
0 


Tll.— Maher v. Bull, 39 Ill. 5381. 

Md.—Williams v. Savage Mfg. Co., 
8 Md. Ch. 418. 

Mich.—Graves v. Niles, Harr. 332. | 

N. J.—Newark Mechanics’ Nat. 
Bank v. H. C. Burnet Mfg. Co., 32 N. 
J. Eq. 236; Huffman v. Hummer, 17 
N. J. Eq. 269; Campion v. Kille, 14 
N. J. Eq. 229 [aff 15 N. J. Eq. 476]; 
Vandervere v. Reading, 9 N. J. Eq. 
446; Bell v. Hall, 5 N. J. Eq. 49. 

N. Y.—Hughes v. Bloomer, 9 Paige 
269; Western Reserve Bank y. Stry- 
ker, Clarke 380. 

R 


. I1—Tillinghast v. Champlin, 4 
Rey ty 12S. 

Tenn.—Cook v. Bee, 2 Tenn. Ch. 

3. 

[a] Surprise —An amended an- 


swer will be rejected to the extent 
to which it denies former admissions 
and raises new issues operating as a 
surprise. First Trust, etc., Bank v. 
Bitter Root Valley Irr. Co., 251 Fed. 
320. 

74, Schultz v. Phenix Ins. Co., 77 
Fed. 375 [rev on other grounds 80 
Fed. 337, 25 CCA 453]; Smith v. Bab- 
cock, 22 F. Cas. No. 13,008, 3 Sumn. 
583; Higgins v. Curtiss, 82 Ill. 28; 
Elder v. Harris, 76 Va. 187; Miller 
v. Mitchell, 58 W. Va. 431, 52 SE 
478- Foutty. v. Poar, 35 -W. Va. 70, 
12 SE 1096; Tracewell v. Bogg, 14 
W. Va. 254; Matthews v. Dunbar, 3 
W. Va. 138. 

75. Schultz v. Phenix Ins. Co., 77 
Fed. 375 [rev on other grounds 80 
Fed. 337, 25 CCA 453]; Smith v. Bab-» 
cock, 22 F. Cas. No. 13,008, 3 Sumn. 
583; Aronson v. Orlov, 228 Mass. 1, 
116 NE 951 [certiorari den Orlov v. 
Aronson, 245 U. S. 662, 38 SCt 61, 
62 L. ed. 536]; Cook v. Bee, 2 Tenn. 
Ch. 343. 

76. Ga.—Carey v. Ector, 7 Ga. 99. 

lli.—Chitago Title; ete, Co. Vv. 
Wates, 217 fi1.-99). 71 NE 820. 

Mich.—Thomas v.. Nicholls, 191 
Mich. 489, 158 NW 10. 

N. J.—Burgin v. Giberson, 23 N. J. 
Eq. 403. 

R. I.—Tillinghast v. Champlin, 4 
Ret As. 

Tenn.—Cook v. Bee, 2 Tenn. Ch. 343. 

W. Va.—Miller v. Mitchell, 58 W. 
Va> 431, 52 SE 478; Foutty v. Poar, 
35 W. Va. 70, 12 SE 1096; McKay v. 
McKay,. 33 W. Va. 724, 11. SB 213; 
Tracewell v. Boggs, 14 W. Va. 254. 

Wis.—Hanson y. Michelson, 19 Wis. 


498. 
77. U.S.—Smith v: Babcock, 22 F. 
Cas. No. 18,008, 3 Sumn. 583. 


Beeause certain de- 


EQUITY 


set up new and 
It 


efendant,® that | ing Mistakes. 


answer will not 
Where the 
atly inereased.”® 
have been omit- 


by mistake.®? 


tions,®! the stat- 


Ill. Higgins v. Curtiss, 82 Ill. 28. 

N. Y.—Gouverneur v. Elmendorf, 4 
wsohns. Ch. °357. % 

R. I.—Tillinghast v. Champlin, 4 
R. I. 128. 

Tenn. — McCarthy Wis Catholic 
Knights, ete., of America, 102 Tenn. 
345, 52 SW 142; Chattanooga Groc- 
ery. Coe -v.- Livineston, “(Che A.) 59 
SW 470. 

W. Va.—Miller'v. Mitchell, 58 W. 
Va. 431, 52 SE 478; Goldsmith v. 
Goldsmith, 46 W. Va. 426, 33 SE 266; 
aeons v. Poar, 35 W. Va. 70; 12 SE 

[a] Laches without prejudice.— 
Where defendant’s delay in inter- 
posing a particular defense has not 
caused any material change in the 
plaintiff’s situation, the amendment 


may be allowed. Arnold y. Chese- 
brough, 383 Fed. 571. 

78. Dearth v. Hide, ete, Nat. 
Bank, 100 Mass. 540. 

79. India Rubber Comb Co. v. 
Phelps, 13° F. Cas. No: 7,025, —8 
Blatchf. 85; Smith v. Babcock, 22 F. 
Cas. No. 13,008, 3 Sumn. 583. 

80. Smith v. Babcock, 22 F. Cas. 


No. 13,008, 3 Sumn. 583: 

81. See Limitations of Actions [25 
Cye 1412]. 

82. Cook v. Bee, 2 Tenn. Ch. 343. 

83. See Usury [39 Cyc 1047]. 

84 Third Ave. Sav. Bank vy. Dim- 
ock, 24 N. J. Eq. 26. 

85. Scott v. Harris, 113 Ill. 447 
(statute of frauds); Hahn y. Barne- 
eat,ietc., .Impr. Coy CN. D.2Ch.) 88) A. 
531 (statute of frauds); Jackson v. 
Cutright; -"5°>Munf. «-@9" Va.) 78308 
(statutes of frauds and limitations). 
See also Limitations of Actions [25 
Cye 1412]; Usury [39 Cye 1047]. 

86. U.S.—Smith v. Babcock, 22 F. 
Cas. No. 13,008, 3 Sumn.. 583: 

Ga.—Mounce v. Byars, 11 Ga. 180; 
Martin vy. Atkinson, 5 Ga. 390. 


Ind.—Coquillard v. Suydam, 8 
Blackf. 24. 

Ky.—MeWilliams vy. Herndon, 3 
Dana 568. 

Mass.—Bernard v. Toplitz, 160 


Mass. 162, 35 NE 673. 

N. J.—Rheinfort v. Abel, 76 N. J. 
Eq. 485, 74 A 479; Vandervere v. 
Reading, 9 N. J. Eq. 446. 

N. Y.—Bowen v. Cross, 
Ch. 375. 

Pa.—Johnson v. Sale, 1 LegGaz 413. 

Eng.—Fulton y. Gilmour, 8 Beav. 
154, 50 Reprint 61, 1 Phil. 622, 19 
EngCh 522, 41 Reprint 731. 

[a] Gaches.—An application to 
amend a sworn answer, on the 
ground of mistake discovered at the 
time the answer was read to the 
party making it, was denied where 
the application was made more than 
two years after the discovery and the 


J 4 Johns. 


sidered as unconscionable, some of the early cases 
held that they could not be interposed by amending 
the answer; but there is authority to the contrary, 
especially in the more recent cases.®° 

[§ 646] 2. Nature of Amendments—a. Correct- 
A mistake in the original answer 
may be corrected by amendment,*® if it is a mis- 
take, properly speaking, as to a matter of fact,*? 
but a material amendment will not be permitted 
merely on the ground that defendant, at the time he © 
answered, was acting under a mistake in point of — 
law.88 Amendments are frequently permitted where — 
the mistake was that of the solicitor.*® 
general rule an admission in an answer cannot be 
retracted by an amended answer,®® still this may be 
done when it is shown that the admission was made_ 
The fact that defendant was misled ~ 
by the generality of the bill is sufficient to require — 
that he be permitted to amend so as to meet the case 
as afterward disclosed.% 
mitting the amendment to correct a mistake that 


| Mon. (Ky.) 161. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Pe Seb | 


While as a 


It is a condition of per- 


filing of the answer, and without ex- 
cuse for the delay and upon slight 
proof of the alleged mistake. 
son v. Wintermute, 27 N. J. Eq. 63. 

Graves y. Niles, Harr. (Mich.) 
Bowen v. Cross, 4 Johns. Ch. 
GNee a) p Bild. 

88. Cook v. Bee, 2 Tenn. Ch. 343; 
Pearce v. Grove, 3 Atk. 522, 26 Re- 
print 1101; Rawlins v. Powel, 1 P. 
Wms. 297, 24 Reprint 397. 

89. Ill—Maher y. Bull, 39 Ill. 531. 

Ind.—Taylor v. Dodd, 5 Ind. 246. 

N. J.—McMichael v.. Brennan, 31 
N. J. Eq. 496; Arnaud v. Grigg, 29 
IN. de las, Us 

N. Y.—Madison Ave. Baptist 
Church v. Oliver St. Baptist Church, 
25 N. Y. Super. 642; Bowen v. Cross, 
4 Johns. Ch. 375. 

Eng.—Dagly v. Crump, Dick. 35, 21 
Reprint 180. 

[a]. Omission by advice of coun- 
sel Defendant may amend by in- 
serting matter omitted by the mis- 
taken advice of counsel. Burgen y. 
Giberson, 23 N. J. Eq. 403; Nail v. 
Punter, 4 Sim. 474, 6 EngCh 474, 58 
Reprint 177. 

[b] Insufficient showing.—(1) A 


mere affidavit of a solicitor that an “ 


answer, filed three years before, was 
filed in the absence of defendant and 
inadvertently omitted to plead limi- 
tations, is insufficient to justify an 
amendment. Wilson v. Wilson, 2 
Lea (Tenn.) 17. (2) 
inal answer was false in fact, and the 
only excuse alleged was that the so- 
licitor who drew it had assured de- 
fendant that it was all right, and 
there was no showing that defend- 
ant was not at the time aware of the 
nature of the answer, leave to amend 
was refused. Vandervere v. Reading, 
9 N. J. Eq. 446. x 

90. First Trust, ete, Bank v. 
Bitter Root Valley Irr. Co., 251 Fed. 


320; Ruggles v. Eddy, 20 F. Cas. No. ig 


12,118, 1 Bann. & A. 92,11 Blatchf. 524; 
Raines v. Jones, 4 Humphr. (Tenn.) 
490; Holford v. Burnell, 1 Vern. Ch. 
448, 23 Reprint 577. 

[a] Where an amended answer 
withdraws an admission the latter 
is still to be given such effect as 
may seem just. 
Markee, Jr:, 3 Ped.-45; 4 

91. Ind.—Taylor vy. Dodd, 5 Ind. 246. 

Ky.—Downing v. Bacon, 7 Bush 680. 


N. H.—Hollister v. Barkley, 11 N. 


H. 501. “— 
eat Y.—Hughes v. Bloomer, 9 Paige — 
Eng.—Dagly y. Crump, Dick. 35, 

21 Reprint 180. 
Ont.—Peterkin v. McFarlane, § 


Ont. A. 429. ; 
92. Thompson y. Thompson, 2 Bw 


TS§ 645-646 


Wil- ~ 


Where the orig- 


Kenah v..The John ~ 


t 


-§§ 646-649] 


plaintiff shall not be prejudiced.%? 

|§ 647] b. Explaining Ambiguities. 
mental answer explaining ambiguities °* or equiyo- 
cal expressions ®° in the original answer may be al- 


lowed. 
[§ 648] ¢. 


93. Vandervere vy. Reading, 9 N. J. 
Bq. 446. 

Aig Graves v. Niles, Harr. (Mich.) 
95. Murdock’s Case, 2 Bland 

(Ma.) 461, 20 AmD 381. 

96. U. S.—Thames, etc., Mar. Ins. 
wr v. Continental Ins. Co:, 37 Fed. 

Ark.—Brooks v. Moody, 25 Ark. 
452. 

D. C.—Alfred Richards Brick Co. 
v. Trott, 23 App. 284. 

Pima eat v. Mappin, 20 Ga. 
Ill.—Haskell v. Brown, 65 Ill. 29. 
Ky.—Stevens vy. Terrel, 3 T. B 

Mon. 181. 

N. J.—Van Winkle v. Armstrong, 
41 N. J. Eq. 402, 5 A 449. 

N. C.—Mason v. Debow, 3 N. C. 
178. 

S. C.—MeCrady vy. Jones, 36 S. C. 
136, 15 SE 480. 

Va.—White v. Turner, 2 Gratt. (43 
Va.) 502. 

[a] Rule applied.—(1) Where an 
infant defendant attains his major- 
ity he may put in a new answer on 
showing that he has a better defense 
than his guardian put in for him. 
Mason v. Debow, 3 N. C. 178. (2) 
Where a new party has been added 
to the bill on motion merely, defend- 
ant may amend his answer to set up 
= defense not before available. Ste- 
vens v. Terrel, 3 T. B. Mon. (Ky.) 
137° 

[b] Defenses developed in the tes- 
timony may properly be set forth by 
amendment of the answer. Alfred 
Richards Brick Co. v. Trott, 23 App. 
(D. C.) 284. See also First State 
Bank v. Avera, 123 Ga. 598, 51 SE 
$65 (under statute). 

[c] Matter of cross bill.—(1) 
Facts improperly alleged by way of 
eross bill, which are properly a de- 
fense, may be set up by amended 
answer. Van Winkle v. Armstrong, 
41-N. J. Eq. 402, 5 A 449. (2) Where 
union of answer and cross bill is 
permitted the matter of a cross bill 
has been permitted to be added to 
an answer by amendment. Canant v. 


Mappin, 20 Ga. 730; Brands v. De 
Witt, AA NG ES. Wg. 45, 10) A181, 14 
A 894. 


[d] In New Jersey the new mat- 
ter may be set up in a supplemental 
answer in the nature of a cross bill. 
McAlpin v. Universal Tobacco Co., 
(Ch.) 57 A 418. 

97. U. S.—India Rubber Comb Co. 
xv. Phelps, 13 F. Cas. No. 7,025, 8 
Blatchf. 85; Suydam v. Truesdale, 23 
F. Cas. No. 13,656, 6 McLean 459. 
But see Virginia v. West Virginia, 
DIALwees, 117) 134 SCEA8389; 153 T. ‘ed: 
1243 (exception made in controversy 
between states, fea grave ques- 
tions of public law). 

Del-obancrott v. Bancroft, 27 Del. 


9, 85 A 561: 
* Me.—Howe v. Russell, 36 Me. 115, 


Setting Up New Defenses. 
a defendant is sometimes permitted by amended or 
supplemental answer to set up a defense not raised 
by the original,®°® this will not be done where the 
defense existed and was known when the original 
answer was filed,®’ or where the defense is not con- 
sistent with the ends of justice,®8 or where new is- 
sues operating as a surprise would thereby be 
raised,®® or unless there is some prospect that evi- 
dence to support the amendment can be obtained.t 
As a general rule the court will not permit an 
amendment which will entirely change the nature 
and theory of the defense,? especially after protract- 
ed litigation and at a late stage of the case.? Amend- 


EQUITY 


A supple- 


While 


circumstances.5 


[§ 649] 


Md.—Calvert v. Carter, 18 Md. 73. 
But see Williams v. Savage Mfg. 
Co., 3 Md. Ch. 418 (where an order 
was made giving leave to both par- 
ties to surcharge and falsify). 

N. J.—Mechanics’ Nat. Bank v. 
MEL Sa COL moe polNcaks nie kG. 


ae C.—Giles v. Giles, 8 S. C. Ea. 
Tenn.— Furman v. Edwards, 3 
Tenn. Ch. 365. 
W. Va.—tLoar v. Wilfong, 63 W. 
Va. 306, 61 SE 3383; Goldsmith v. 
ae nents 46 W. Va. 426, 33 SE 


98. Third Ave. Sav. Bank y. Dim- 
ock, 24 N. J. Eq. 26; Murray v. Cos- 
ter, 20 Johns. (N. Y.) 576, 11 AmD 
333; Western Reserve Bank vy. Stry- 
ker, Clarke (N. Y.) 380. 

[a] Rule applied.—Where a plea 
of the statute of limitations was 
overruled because of an acknowledg- 
ment by the debtor, defendant was 
not permitted to amend his answer 
to avoid the effect of the acknowl- 
edgment: Murray v. Coster, 20 Johns. 
CONE Y.~) biG; PT Am D333. 

99. First Trust, etc., Bank v. Bit- 
ugh Root Valley Irr. Co., 251 Fed. 
1. Hicks v. Otto, 17 Fed. 539. 

2. U. S.—Waterman v. Merrill, 29 
F. Cas. No. 17,258, 2 Abb. 478 note. 
sae eny aCaeS v. Jones, 79 Ala. 

Ky.—Asher vy. Uhl, 122 Ky. 144, 
Stee SW 80s 2d SIV £20. ONES aay. 
Daviess, 1 Ky. Op. 484. 

Md.—Murdock’s Case, 2 Bland 461, 
20 AmD 881. 

Mich.—Graves v. Niles, 

332. 

N. J.—Rheinfort v. Abel, 76 N. J. 
Eq. 485, 74 A 479; Campion v. Kille, 
peeatt Jeptids, 229 ofate 1b IN, Js, ud. 
476]. 

N. Y.—Western Reserve Bank v. 
Stryker, Clarke 380. 

S. C.—Kiddell v. Bristow, 67 S. C. 
17D), COL En Ad. 

Tenn.—Cook v. Bee, 2 Tenn. Ch. 
343; Chattanooga Grocery Co. v. Liv- 
ingston, (Ch. A.) 59 SW 470. 

[a] Reasom for rule.—‘‘The reason 
being that the answer is a disclos- 
ure under oath of facts within the 
memory of the answering defendant, 
and that it is the duty of the answer- 
ing defendant to make a true, com- 
plete and exhaustive answer at the 
first and earliest opportunity.” Rhein- 


Burnet 
236 


Harr. 


fort v. Abel, 76 N. J. Hq. 485, 486, 
74 A 479. 
[b] Where no new facts are 


stated the theory of the defense may 
not be changed even on the ground 
of mistake. Waterman v. Merrill, 
29 FE. ‘Cas. No. -17,258, 2 Abb. 478 
note. 

8. Joyce v. Growney, 154 Mo. 253, 
55 SW 466; Hider v. Harris, 76 Va. 
aKa fe 

4. Cook yv. Bee, 2 Tenn. Ch. 343; 


[210.J.] 537 


ments inconsistent with or contradicting the original 
answer will not usually be permitted.* 
court may, in its discretion, permit an answer to be 
amended by the making of allegations inconsistent 
| with the original answer and setting up an incon- 
sistent defense or an additional defense, yet the 
appleation for that purpose is addressed to the 
discretion of the court; a party has no absolute 
right to file an amendment to an answer under such 


While the 


d. Facts Newly Discovered or Newly 
Arising. If material facts are discovered after the 
filing of the original answer an amendment is prop- 
er for the purpose of introducing them,* provided 
defendant was not negligent in not discovering them 
sooner.’ But as a general rule material facts, prej- 
udicial to plaintiff, will not be permitted to be add- 
ed by amendment, if they were known to defendant 
at the time his original answer was sworn to.8 


As 


Greenwood vy. Atkinson, 4 Sim. 54, 6 
EngcCh 54, 58 Reprint 22. , 

[a] Inconsistent amendment.—(1) 
Amendment inconsistent with the 
original answer will not be permitted. 
Williams v. Jones, 79 Ala.:119. (2) 
Where the facts were known when 
the original was filed. Chattanooga 
Grocery Co. v. Livingston, (Tenn. Ch. 
A.) 59 SW 470. 

[b] Upon motion and cause shown 
the court has power, under an equity 
rule in Florida, to permit amend- 
ments although they may qualify 
and alter the original statements. 
Saunders v. Richard, 35 Fla. 28, 16 
S 679. 

5. Drew v. Drew, 271 Ill. 239, 248, 
111 NE 134. 

“Where it is sought on the eve 
of a hearing, after the taking of 
evidence and the report of the mas- 
ter, to set up a new defense incon- 
sistent with the issues already made, 
requiring the taking of additional 
evidence and perhaps a continuance 
of the cause, the court ought to be 
informed, in exercising its discretion, 
not only whether the facts constitut- 
ing the new defense were known to 
the defendant at the time of filing 
the original answer, but whether 
they were such facts as constituted 
a defense.” Drew v. Drew, supra. 

6. U. S—Schultz v. Phenix Ins. 
Co., 77 Fed. 375; Foote v. Silsby, 9 
KF. Cas. No. 4,918, 1 Blatchf. 545; 


Smith v. Babcock, 22 EF, Cas. No. 
13,008, 3 Sumn. 583. 
sah Ons v. Moody, 25 Ark. 
452. 
Ga.—Martin v. Atkinson, 5 Ga. 
399. 
Richeson, 115 Mil. 


Tll.—Hook  v. 
431, 5, N98: 
N. J.—Marsh v. Mitchell, 26 N. J. 


Eq. 497% [aff 27 N. J. Eq. 631]. 

N. Y.—Talmage v. Pell, 9 Paige 
410. 

N. C.—Graham vy. Skinner, 57 N. 


Cc. 94. 

Tenn.—Chattanooga Grocery Co. v. 
Livingston, (Ch; A.) 59 SW 470. 

W. Va.—Miller v. Mitchell, 58 W. 
Va. 481, 52 SE 478; Goldsmith v. 
Goldsmith, 46 W. Va. 426, 33 SE 
266; Houtty~ vi Poar, 3b SW Va. 70; 
12 SE 1096; Tracewell v. Boggs, 14 
W..Va. 254; Matthews v. Dunbar, 3 
W. Va. 138. 

Eng.—St. Paul v. Kettle, 2 Ves. & 
B.-1,- 35° Reprint #2138: 

[a] Making answer more specific. 
—Where defendant has answered 
generally for want of ° particular 
knowledge of the facts, he may 
amend to make his answer more spe- 
cific after discovering the particu- 
lars. Caster v. Wood, 5 EF. Cas. No. 
2,505, Baldw. 289. 

7. Miller v. Mitchell, 58 W. Va. 
431, 52 SE 478; Foutty v. Poar, 35 
W. Va. 70, 12 SE 1096; Matthews v. 
Dunbar, 3 W. Va. 138. 

8. Cross v. Morgan, 6 Fed. 241; 


doo. (42h: C, Fe] 
to matters by way of defense, not merely discovered 
but occurring after the commencement of the suit, 
the regular method of introducing them is not by 
amendment,? but by eross bill? But in some in- 
stances leave has been granted to defendant to set 
up such matter by amended answer, or by supple- 
mental answer.1! A supplemental answer setting up 
matters arising after the making of the issues and 
the submission of the cause for decision and not re- 
sponsive to the bill is properly rejected.” 

[§ 650] e. To Conform to Proof. Defendant 
may be permitted to amend his answer to conform 
to the proof,!® or so as to get the benefit of facts ad- 
mitted by plaintiff14 Where a defendant intends 
to rely on defenses developed by the testimony, but 
not distinctly made an issue in the pleadings, he 
shouid amend his answer.!° 

[§ 651] 3. Unsworn Answers. The same rules 
which govern amendments of answers under oath 
apply to answers without oath, where the oath is 
dispensed with in accordance with law,'® or where, 
the oath being waived under a statute, the answer 
is signed by defendant.'* 

[§ 652] 4. Time When Answers Amendable. 
As is the ease with other pleadings, the stage at 
Webster Loom Co. v. Higgins, 29 F. | 
Cas. No. 17,341, 13 Blatchf. (U. 8S.) 


349; Marsh yv. Mitchell, 26 N. J. Eq. 
497 [aff 27 .N. J. Eq. 631]; Huffman 


rall yee Ryan, 1 
ofa 
21. 


EQUITY 


Evans v. Boling, 
J. 
See supra § 618. 

See statutory provisions and 


5 Ala. 550; Sum- 


[8§ 649-652 


which amendments to answers will be allowed is 
largely a’ matter for the discretion of the court, un- 
der the circumstances of the case.1s Under all or- 
dinary circumstances, however, a party wishing to 
avail himself of a material defense by amendment. 
ought to do so at the earliest opportunity.?® In some 
jurisdictions formal amendments at any stage,”? and 
substantial amendments before replication, may be 
made as of course.*4 

After replication. Amendments may also be al- 
lowed, in a proper case, after replication filed.*? 

On or after hearing, Amendments, especially 
when substantial, should rarely be allowed after the 
case is ready for hearing,?* and when application is 
made at this stage the delay should be satisfac- 
torily explained.2* There is, however, no hard and 
fast rule, and amendments have been allowed at 
the hearing *> and also after the hearing.2® It is 
erroneous to permit an amended answer to be filed 
in the progress of the trial, and then to proceed 
without giving plaintiff an opportunity to contest 
the matter of the answer.?? 

After reference. An amendment may be made in 
a proper case after a reference to a master,”® but 
not where the omission of the matter of the amend- 
Nevada Gold, etc., Min. Co., 33 Fed. 
562, 13 Sawy. 113. 
j 65 Ill. 29. 


Ill.—Haskell v. Brown, 
Mich.—Lake Erie Land Co. y. Chi- 


J. Marsh, (Ky.) 


vy. Hummer, 17 N. J. Eq. 269; Bowen 
v. Cross, 4 Johns. Ch. (N. Y.) 375. 

9. Warren Featherbone Co. v. De 
Camp, 154. Fed. 198; Hackley v. 
Mack, 60 Mich. 591, 27 NW 871; Tay- 
lor’ v, Titus, 2 BHdadw. (N. Y.) 135; 
Taylor v. Taylor, 76 W. Va. 469, 85 
SE 652, 

10. See supra § 600. 

11. Ala.—May v. Coleman, 84 Ala, 
825, 4S 144. 

GAL). 1S. ve WLOrris; 18. D..C.8. 

Ky.—Hennings v. Connor, 4 Bibb 
298. 

N. J.—Hall v. Home Bldg. Co., 56 
N. J. Eq. 304, 38 A 447; Barnegat 
City Beach Assoc. vy. Buzby, (Ch.) 
20 A 214, 

Niiwy—Eripp v.. Vincent, 3 Barb, 
Ch. 6138. 

Tenn.—Furman v. North, 4 Baxt. 
296. 

Eng.—Southall v. British Mut. L. 
Assur. Soc., 38 L. J. Ch. 711; Stamps 
v. Birmingham, etc., R. Co., 2 Phil. 
673, 22 EngCh 678, 41 Reprint 1108. 

[a] Illustration.—Where a bill is 
filed to settle the title to certain 
iands, defendant may be allowed to 
amend his answer in order to set up 
a title to the land in dispute, acquired 
since answer filed. Barnegat City 


Beach Assoc. v. Buzby, (N. J. Ch.) 
20 A 214, 
127) Taylor vai, Laylorn.76. Woe a. 


469, 85 SH 652. 

13. First State Bank v. Avera, 
123 Ga. 598,51 SEH 665; Wilkins v, Wil- 
kins, (N. J. Ch.) 58 A 821; Kellogg v. 
Ameériean “ins: Co.,,.62:;N, J... Bae i821, 
48 A 1117 [aff 58 N. J. Hq. 344, 44 
A 190]; Richards v. Weingarten, 58 
N. J; Hq. 206, 42 A 739; Cox v. West- 
coat, 29. IN. J. Ha. 5513 Robertss iv. 
W. H. Hughes Co., 86 Vt. 76, 83 A 


Cox v. Westcoat, 29 N. J. Eq. 


15. Alfred Richards Brick Co. v. 
TMnotiweeseA DD. DWC.) 284; 

16. Cook v. Bee, 2 Tenn. Ch. 343; 
Curling v.’Townsend, 19 Ves. Jr. 628, 
384 Reprint 649. 


17. Cook v. Bee, 2 Tenn. Ch. 343. 
18. See supra § 618. 
19. .Webster Loom Co. v. Higgins, 


29 F. Cas. No. 17,341, 13 Blatchf. 349. 

20. See statutory provisions and 
court rules; and Walden v. Bodley, 
14's Pet iGUs Si) 9156-10" 1 eds, 898; 


court rules; and Gubbins v. Laugh- 
tenschlager, 75 Fed. 615; Roberts v. 
Stigleman, 78 Ill. 120; Hughes v. 
Phelps, 3 Bibb (Ky.) 198; Wilson v. 
Anderson, 13 Montg. Co. (Pa.) 44. 
See supra § 618. 

22. Martin v. Atkinson, 5 Ga. 390. 

23. U. S—Walden y. Bodley, 14 
Pet. 156, 10 L. ed. 398. 

Ala.—Evans vy. Bolling, 5 Ala. 550. 

Ga.—Branch v. Dawson, 9 Ga, 592. 

Ill.—Cooney v. A. Booth Packing 
Co., 169 Ill. 370, 48 NE 406. 


Ky.—Sumrall “v. Ryan, 1 J.. J. 
Marchi oii 

pen He eter, v. Rogers, 19 Minn. 
Miss.—Duggan v. Champlin, 75 


Miss. 441, 23 S 179 (under statute). 

N. J.—Marsh v. Mitchell, 26 N. J. 
Ho sore bate: 21) Ne) eee Godel: 

[a] Rule applied.—(1) Leave has 
been denied after the cause is set 
for hearing, the ground of the ap- 
plication being that the facts were 
unknown to counsel at an earlier 
period (Webster Loom Co. v. Hig- 
gins, 29 F. Cas. No. 17,341, 13 Blatchf. 
349), (2) or that defendant had not 
known that the facts, in law,. con- 
stituted a defense (Branch y. Daw- 
son, 9 Ga. 592). 

[b] New defense.—Defendant will 
not be allowed to amend on the day 
of the hearing where the pleadings 
are sworn to and the amendment 
sets up an entirely new defense of 
which defendant was cognizant from 
the beginning, and no reason is 
shown for the delay or why the de- 
fense was not incorporated in the 
original answer. Cooney v. A. Booth 
Facing, Co., 169 Ill. 370, 48 NE 


[c] Facts known to defendant.— 
An amendment to a sworn answer by 
the addition of material facts known 
to defendant at the time the orig- 
inal answer was sworn to will not be 
permitted on final hearing. Marsh 
v. Mitchell, 26 N. J. Eq. 497 [aff 27 
Nia. Han rosdite 

{d] Pleading tender. — Defendant 
cannot amend his answer at the trial 
and plead a tender in bar of the ac- 
tion. Kiefer y. Rogers, 19 Minn. 32. 

24. Cooney v. A. Booth Packing 
Co., 169 Ill. 3870, 48 NE 406; Small- 
wood y. Lewin, 13 N. J. Eq. 123. 

25. U. S.—Hamilton vy. Southern 


linski, 197 Mich. 214, 163 NW 9229. 
N 


. J.—Arnaud y. Grigg, 29 N. J. 

Hai ads 

Va.—Jackson v. Cutright, 5 Munf. 
(19 Va.) 308. 

W. Va.—Depue v. Sergent, 21 W. 
Warsoco; 

{a] MIllustrations.—Leave has been 
given: (1) To set up a new defense 


where the hearing was not delayed. 
Depue v. Sergent, 21 W. Va. 326; 
Tracewell v. Boggs, 14 W. Va. 254. 
(2) To correct an oversight of the 
solicitor who drew the answer, where 
plaintiff was not surprised. Arnaud 
Vv, Grigg, 29.N. J. qs 1. 

[b] Setting up statutes of fraud 
and of limitations.—After issue 
joined and the cause set for hearing, 
defendant may be permitted for good 
cause shown to amend his answer by 
pleading the statutes of frauds and 
limitations. Jackson y. Cutright, 5 
Munf. (19 Va.) 308. ‘ee 

[c] Unsworn answer.—-(1) <A sub- 
stantial amendment to an unsworn 


answer may be allowed. Balen v. 
Mercier, 75 Mich. 42, 42 NW 666. 
(2) An unsworn answer :-may be 


amended so as to admit proof of 
new facts in defense and to avoid a 
See ace: Haskell vy. Brown, 65 Ill. 


9: 

{d] After argument.—(1) In case 
of a plain mistake as to facts, al- 
though ngt discovered until after 
argument, an amendment of the an- 
Swer will be allowed. Welsh v. Ar- 
nett, «CNoods Chy) 42% 7Ae 289... [Een 
Where an objection to the relevancy 
or competency of the evidence is 
made specific for the first time in 
the closing argument for plaintiff, 
the court will permit defendant to 
so amend his answer as to obviate 
the objection, where the testimony 
is before the court showing a proper 
case therefor. Hamilton v, South- 
ern Nevada Gold, etc., Min. Co., 33 
Fed. 562, 13 Sawy. 113. 

: ae oe v. Brennan, 31 N. 

. Eq. R ora v. Rogers, 4 Ha = 
(Tenn.) 202. . a 

[a] Formal amendments to cor- 
rect mistakes will be allowed after 
the hearing. McMichael v. Brennan, 
31 N. J. Eq. 496. 


27. Dunn v. Dunn, 1 J. J. Marsh. 
(Ky.) 585. pie 
2s. Olin’ v.. Day, 2. Pa. Co. 457. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


| triacs 


v 


-. §§ 652-655] EQUITY [21-C.J.] 539 


ment is not attributed to-inadvertence or mistake, | an appeal from an order in the cause, as the appli- 


and it appears that defendant may avail himself 
of such defense before the master without the 
amendment;*? and leave is generally denied after 
the master has reported.®° 

After evidence taken. A new defense may be 
inserted even after considerable delay when no evi- 
dence has yet been taken;*! but the courts are espe- 
cially reluctant to listen to applications to amend 
after the evidence has been taken;*? and after de- 
positions have been taken the application will be 
looked upon with distrust, and there must be a 
showing of mistake or ignorance of the facts.4 

After submission. After a cause has been sub- 
mitted on pleadings and proof for final decree, de- 
fendant should not be allowed to amend his answer 
against the objection of plaintiff.%4 

After the direction and trial of an issue it is too 
late to insert matter relating to that issue.*® 

After decision. Amendments have been allowed, 
where meritorious, after the announcement of the 
decision,®® but unwillingly,®” and unless meritorious 
they are then denied.** When the court is about to 
sign a final decree, it is too late to amend the an- 
swer by filing a plea in bar.*® 

After decree. Leave to amend is very generally 
denied after decree, either interlocutory *° or final.*! 

On the rehearing of a decree, an answer cannot 
be amended except by consent of parties.*? 

After appeal. After an appeal has been perfected 
the trial court cannot allow a new defense to be 
interposed,** and after affirmance a supplemental 
answer may not be filed, unless upon the showing 
that defendant has not been at fault and that great 
hardship would result from a refusal.** After re- 
versal amendments may be permitted;** but not to 
contradict the original answer.*® An amendment 
will not be permitted in anticipation of the result of 


See also First State Bank v. Avera, 
123 Ga. 598, 51 SE 665. 

29. Evory v. Candee, 8 F. Cas. 
No. 4,582, 5 Bann. & A. 67. 

30. U. S.—New York Cent. Trust 
Co. v. Wabash, ete., R. Co., 50 Fed. 
857. 

Ga.—Mackenzie_ v. 


34. 
390, 22 S 517. 


36. 


Flannery, 90 
37. 


Dodd, 5 Ind. 246. 
McMinn vy. Karter, 


35. New York Wire-Railing Co. 
v. Cake, 18 F. Cas. No. 10,217. 
Spink v. McCall, 52 Iowa 432, 
38 NW 471; Welch v. Arnett, 46 N. J. 
Kq. 548, 22 A 124. 
Williams v. Savage Mfg. Co., 


cation is premature.*? 

Laches. Under a variety of circumstances leave 
to amend has been denied because of laches in mak- 
ing the application.*§ 

[§ 653] F. Amended Disclaimers. After a de- 
fendant has filed a disclaimer of any interest in the 
subject matter of the suit either at the time of dis- 
claiming or when he was made a party, and has been 
dismissed on his own motion, he will not be allowed, 
on the call of the cause for trial, to amend his dis- 
claimer by striking out so much thereof as dis- 
claimed any interest at the time he was made a 

arty.*° 

[§ 654] G. Amended Demurrers. It is within 
the discretion of the court to allow amendments to 
demurrers,°° and such amendments have been al- 
lowed to correct clerical errors®! and informali- 
ties.6? The court, upon overruling a demurrer be- 
cause it was too broad, has sometimes given defend- 
ant leave to put in a less extended demurrer, or to 
amend and narrow the demurrer already filed.5* But 
after a demurrer has been overruled and the time 
for appeal has expired, without amendment of the 
bill, defendant will not be permitted to file an al- 
leged amended demurrer, raising no other objections 
than those determined by the former one. Where 
defendant has demurred in his answer to the whole 
bill, he may be permitted to amend by striking out 
the words ‘‘by way of demurrer to the whole bill 
of complaint.’’ > 

[§ 655] H. Amended Pleas. Amendments of 
pleas are allowed with reluctance, and generally 
only where the original plea is substantially good, 
and the defect which it is sought to remedy is 
formal or is the result of an obvious slip or mistake 
in the plea.°* But a general statutory provision 
allowing the amendment of any pleading applies to 


44. United R., 
Dock Co. 41°.N..J; 


ete; Coss Vesabone 


116 Ala. Eq. 407, 5 A 578. 


45. Hanserd vy. Gray, 46 Miss. 75. 

46. Montague yv. Selb, 106 Ill. 49. 

47. Fulton Bank v,. Beach, 1 
Paige (N. Y.) 429, 

48. Ala.—Goodwin v. McGehee, 
15 Ala. 232. 


Ga. 590, 16 SE 710. 
lll—Foster v. Van Ostern, 72 Ill. 


AW 130%. 1 4 


Mass.—Aronson  v. Orlov, 228 
Mass. 1, 116 NE 951. 
Pa.—Rickett’s App., 12 A 60. 


Va.—Liggon v. Smith, 4 Hen. & 
M. (14 Va.) 405. 


[a] Matter deliberately omitted 
will not then be allowed to be in- 
serted. BR gies vy. Snyder, 4 Luz 

egRe Pa. G3% 

a Rowe : v. Thomas, 8 Kulp 
(Pa.) 449. ‘ 

32. Smith v. Babcock, 22 F. Cas. 
No. 13.008, 3 Sumn. 583; Cook v. 
Bee, 2 Tenn. Ch. 343. But see Hann 
vy. Barnegat, etc., Impr. Co, (N. J. 


Ch.) 8 A 531 (leave has been given 
to set up the statute of frauds after 
plaintiff had closed his testimony ). 

[a] Rule applied._—Leave to in- 
sert averments relying on the statute 
of frauds was denied after the tak- 
ing of proof tending to establish the 
contract denied in the original an- 
swer. Cook vy. Bee, 2 Tenn. Ch. 343. 

b] Py : 
“ill be looked into to see if it is 
Lrobable that the new averment will 
be supported. Ritchie v. McMullen, 
79° Wed. 522, 25. CCA 50. 

33. Taylor v. Dodd, 5 Ind. 246; 
Bell v. Hall, 5 N. J. Hq. 49: 

[a] Mistake shown. — Defendant 
was permitted to ‘retract an admis- 
sion contained in an unsworn an- 
swer, after the taking of depositions, 
on a showing of mistake. Taylor v. 


The evidence already taken 


3 Md. Ch. 418; Campion vy. Kille, 14 
N. J./ Hq. 229. [aff 15 Nv J. Hq. 476]. 

88. Calloway v. Dobson, 4 F. Cas. 
No. 2,325, 1 Brock. 119; Eureka Co. 
v. Edwards, 80 Ala, 250; Lexow v. 
Pennsylvania Diamond Drill Co., 5 
Pa. Dist. 499. 

[a] Rule applied.—After decision 
and submission of draft of decree 
defendants were not permitted to 
retract admissions as to their citi- 
zenship so as to defeat the jurisdic- 
tion, it being doubtful whether lapse 
of time would not bar a new suit 
in the state court. Gubbins v. 
Laughtenschlager, 75 Fed. 615. 

39. 
381. 

40. McRae v. David, 28 S. C. Eq. 
875; Cock v. Evans, 9 Yerg. (Tenn.) 


23s Mora, ow. ERogerstard Abay wa 
(Tenn.) 202. 
41. Deere v. Nelson, 73 Iowa 186, 


84 NW 809; Woods v. Campbell, 87 
Miss. 782, 40 S 874; Connecticut Mut. 
Eeins, Co: v.-Smith,7117 Mo.” 261, 
22 Sw 628, 38 AmSR 656; Vail v. 
Central R. Co., (N. J. Ch.) 4 A 663. 

[a] Negligence of the applicant 
in obtaining information which was 
available from the outset of the 
case will justify the court in refus- 
ing leave to amend after decree. 
Woods v. Campbell, 87 Miss. 782, 40 
S 874. 

42. Story Eq. Pl. (10th ed) § 902. 

43. Reedy v. Millizen, 155 Ill. 636, 
40 NE 1028. 


Burnham v. Huffman, 1 Miss. 


KyYy.—Boone v. Helm, 4 Dana 403. 

Mich.—Graves y. Niles, Harr. 332. 

Miss.—Woods We Campbell, 87 
Misgy. 782, 40 S 874; Duggan vy. 
Champlin, 75 Miss. 441, 23 S§ 179. 

N. J.—Wilson vy. Wintermute, 27 
N. J. Eq. 63. 

N. Y.—Gouverneur vy. Elmendorf, 
4 Johns. Ch. 357. 

Tenn.—Cole vy. Rankin, (Ch.) 42 
SW 72. 

W. Va.—McSwegin v. Howard, 70 
W. Va. 783, 74 SE 948, 

Wis.—Stout v. Shew, 1 Pinn. 438, 
42 AmD 579. 

49. Martin v. Noble, 29 Ind. 216. 

50. Phillips v. Jacobs, 145 Mich. 
108, 108 NW 899; Marsh v. Marsh, 
16 N. J. Eq. 391, 84 AmD 164. 


51. Richardson y. Hastings, 7 
eRe 58, 29 EngCh 58, 49 Reprint 

52. Atlantic Dynamite Co. v. 
Reger, 200 Fed. 1002. 

53. See supra § 501. 

545° Durner ivan Durr Lis. Aloneuce 
55ES* 230% ] 

55. Clark v. Edwards. 58 Pa. 
Super. 456. 

56. U. S.—Giant Powder Co. v. 
Seat A Nitro Powder Co., 19 Fed. 
509. 

Mich.—Detroit, ete, R. Co. v. 
McCammon, 108 Mich. 368, 66 NW 
sat Freeman vy. State Bank, Harr. 


: N. H.—Bell v. Woodward, 42 N. H. 
Site 
N. J.—Gilson vy. Appleby, 78 N. -J. 
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pleas in equity and abolishes the strict chancery 
A plea may be amended by adding a new 
fact unknown when the plea was filed, but consistent 
Where an answer covers the whole bill 
and the plea is overruled because it also answers the 
whole bill, the plea will not be permitted to stand 


rule.°? 
therewith.>§ 
for answer or to be amended.°? 

Plea supported by answer. 


be allowed.®° 
Second amendment. 


[§ 656] I. 


ment.®? 
[§ 657] 


[§ 658] A. Nature and Functions—1. In Gen- 
A supplemental bill, as its name indicates, is 
an addition to an original bill, and it is ordinarily 


eral. 


Hq. 96, 78 A 668 [aff 79 N. J. Ha. 
590, 81 A 925]; Driggs v. Garretson, 
25 N. J. Eq. 178; Meeker v. Marsh, 
GIN oe nC. LOS: 

N. Y.—Stuart v. Warren, 1 NYLeg 
Obs 293; Allen v. Randolph, 4 Johns. 
Ch. 692; Everitt v. Watts, 3 Edw. 
486 [aff 10 Paige 82]; Tompkins v. 
Ward, 4 Sandf. Ch. 594. 

R. I.-—Greene v. Harris, 11 R. I. 


5. 

Eng.—Pope v. Bish, 1 Anstr. 59, 
145 Reprint 800; Davies v. Davies, 
2 Keen 534, 15 EngCh 534, 48 Re- 
print 733; Sergrove v. Mayhew, 2 
Macn, & G. 97, 48 EngCh 75, 42 Re- 
print 38; Waters v. Mayhew, 1 Sim. 
& St. 220, 1 EngCh 220, 57 Reprint 
88; Merrewether v. Mellish, 13 Ves. 
Jr. 435, 33 Reprint 357; Dobson v. 
Leadbeater, 13 Ves. Jr. 230, 33 Re- 
print 280. 

[a] Informal conclusion.—A plea 
which is informal because it does 
not properly conclude may — be 
amended. Merrewether v. Mellish, 
138 Ves. Jr. 435; 33 Reprint 357." 

[b] Where verbal slips are made 
the plea may be amended. Sergrove 
v. Mayhew, 2 Macn. & G. 97, 48 
EngCh 75, 42 Reprint 38. 

[c] An argumentative plea may 
be amended. Dobson v. Leadbeater, 
13 Ves. Jr. 230, 33 Reprint 280. 

[adj] Duplicity —A plea which 
does not bring the cause to a Single 
point may be amended. by striking 
out. special averments. Pope v. 
Bish, 1 Anstr. 59, 145 Reprint 800. 

{e] Application Where applica-~ 
tion is made to amend a plea, the 
court always requires to be told (1) 
precisely what the amendment is 
to be (Freeman v. Michigan State 
Bank, Harr. (Mich.) 311; Beach Mod. 
Hoek econ wMDaniell teh, mibr. 
(6th Am. ed) p 704); and (2) how 
the slip happened; and this must in 
general be presented by affidavit (1 
Daniell Ch. Pr. (6th Am. ed) p 704). 


57. Crease v. Babcock, 10 Metc. 
(Mass.) 525. 

58. Freeman v. Michigan State 
Bank, Harr. (Mich.) 311. 

59. Summers v. Murray, 2 Edw. 
CN.4Y2) 205% 


66. Meeker v. Marsh, 1 N. J. Ha. 
198; Leacraft v. Dempsey, 4 Paige 
(N. Y.) 124; Allen v. Randolph, 4 
Johns. Ch. (N. Y.) 393; Greene v. 
Harris, 11 R. I. 5; Davies v. Davies, 
2 Keen 534, 15 EngCh 534, 48 Re- 
print 733; Bagley v. Adams, 6 Ves. 


Where a plea is sup- 
ported by an answer an amendment of the plea may 


A plea having been once 
amended, a second amendment will not be allowed.** 
Amended Replications. Any error 
in the replication, except the omission of the names 
of any of defendants, may be corrected by amend- 


J. Amended Cross Bills. 
garding the amendment of original bills °° apply gen- 
erally to the amendment of eross bills, although it 
would seem that in this respect such bills are treat- 
ed with greater indulgence than original bills.°* In 


EQUITY 


time *® or until 


lief.®8 


The rules re- 


XIII. SUPPLEMENTAL BILLS 


case.** 


Jr. 586, 31 Reprint 1208, Contra 
Thompson vy. Wild, 5 Madd. 82, 56 
Reprint 826. 7 

61. Nabob''v. Hast India Co., 3 
Bro. Ch. 292, 29 Reprint 544. 


62. 1 Daniell Ch. Pr. (6th Am. ed) 
p 8381; and cases infra this note. 
[a] Rule applied.—(1) An 


amended replication to a plea will 
be permitted where the amendment 
sets up matters of which plaintiff 
was ignorant when the plea and 
replication was _ filed. Goodyear v. 
McBurney, 10 F. Cas. No. -5,574,. 3 
Blatehf. 32. (2) Where after a 
cause was submitted to a jury it 
was discovered that the replication 
which had been filed transposed the 
parties, a formal and proper repli- 
cation was permitted to be filed. 


Buckley v. Boutellier, 61 Ill. 2938. 
63. See supra §8§ 621-644. 
64. Nelson v. Dunn, 15 Ala. 501; 


Morton v. Thompson, 69 Vt. 432, 38 
A 88; Severn v. Fletcher, 5 Sim. 457, 
9 EngCh 457, 58 Reprint 409. 

65. See supra § 618. 

66. Dickson vy. Dickson, 232 I11. 
577, 838 NE 1067; Chandler v. Ward, 
83 Ill. A. 315 [rev on other grounds 
188 T11.)'322, 58 NE 919]; Foster v. 
Van Oster, ei2e LIA. U807s 

{a] After final decree.—Leave to 
amend a cross bill is properly re- 
fused where it is not sought until 
some days after a final decree has 
been rendéred. Dickson vy. Dickson, 
232 Ill. 577, 838 NE 1067. 

{b] After master’s report.—Leave 
to amend is properly refused when 
not sought until after the report 
of the master is filed. Chandler v. 
Ward, 838 Ill. A. 315 [rev on other 
grounds 188 Ill. 322, 58 NE 919]; 
Foster v. Van Oster, 72 Ill. A. 307. 

67. Ferguson Contracting Co. v. 
Manhattan Trust Co., 118 Fed. 791, 
55 OCA /529; Kelly v.. Kershaw, 5 
Utah 295, 14 P 804.. But see Jack- 
son v. Lemler,):83) Miss. 37, 355 S 
306 (the doctrine of laches hag no 
application to the right to amend 
cross bills before answer, as pro- 
vided by statute). 


68. Rankin v. Bancroft, 114 Il. 
441, 3- NE 97; Jones vi Hillis, 91 
ll. A. 408. See also Kyle vv. Mc- 


Kenzie, 94 Ala. 236, 10 S 654 (where 
cross bills dismissed in vacation). 
69. Thomas y. Nicolls, 191 Mich. 
489, 158 NW 10. 
70. Chicago, etc., R. Co. vy. Chi- 
cago Third Nat. ‘Bank, 134 Us S. 


[§§ 655-658 . 


the exercise of its diseretion,®® the court may deny 
leave to amend, when not sought at the proper 


after unreasonable delay.°* Upon 


demurrer to a cross bill on the ground that it does 
not show any equitable grounds of affirmative relief, 
opportunity should be given to amend the cross bill, 
unless it appears that no amendment could be made 
which would entitle the cross complainant to re- 
A eross bill cannot usually be so amended 
as to present a matter which is not germane to the 
issues made by t 
amended so as to work a change in the ground of the 
relief sought, when the proofs which make it neces- 
sary are furnished by the original plaintiff in-sup- 
port of allegations in his bill.” 
an original bill, subsequent orders allowing amend- 
ments to a cross bill, which stated no independent 
equity, are void, there being no cause pending." 
Verification of a cross bill in a case where verifica- 
tion is not required performs no office and therefore 
constitutes no obstacle to its amendment.' 


he bill.8® But a eross bill may be 


After dismissal of 


filed to correct some imperfection or mistake in the 
original bill, er to bring some new party into the 
It becomes a part of the original bill, so 


276, 10 SCt 550, 33 L. ed. 900. 


71. Etowah Min. Co. v.. Wills 
Valley Min., etc., Co., 121 Ala. 672, 
25 S 720. 


Effect of dismissing original bill 
on cross bill see supra § 616%. 


“42. Ackley ‘v. Croucher,’*203 1H: 
530, 68 NE 86. 
73a. Schwab v. Schwab, 93 Md. 


382, 384, 49 A 331, 52 LRA 414. 

[a] Other definitions.—(1) ‘“‘Mere- 
ly an addition to the original bill, 
in order to supply some defect in 
its original frame or _ structure.” 
Ely v. Wilcox, 26 Wis. 91, 98 [quot 


Story Eq. Pl. p 332]; Mitford Ha. 
Pl. pp 33, 59. (2) “A bill designed 
to bring before the court facts 


which had occurred, or at least been 
discovered, since the filing of the 
original bill, and affecting the rights 
of the parties, or the subject of the 
controversy.” Beach vy. Reynolds, 64 
Barb. (N. Y.) 506, 511. (38) “Merely 
an addition to the original bill, and 
its usual purpose is to remedy some 
defect in the original bill... that 
cannot be remedied by amendment.” 
Blondin v. McArthur, 84 Vt. 516, 518, 
80 A 663.. (4) “A supplemental bill, 
properly so called, is a bill filed for 
the purpose of supplying a defect, 
which has arisen in the progress of 
the suit, by the happening of some 
event suhsequent to the filing of the 
original bill; and is in continuation 
of the original suit.’ Butler v. 
Cunningham, 1 Barb. (N. Y.) 85, 87. 

{b] Office of supplemental bill.— 
(1) “One of the chief offices of a 
supplemental bill is to bring into 
the case new events referring to, 
and supporting, or affecting rights 
and interests already mentioned, 
which have arisen subsequently to 
the filing of the original bill.” Bibb 
v. American Coal, etc., Co., 109 Va. 
261, 266, 64 SE 32. (2) The office of 
an amended or supplemental bill is 
to cure some defect, or to amplify 
the grounds taken by the original 
bill. Dickson y. Poiudexter, Freem, 
(Miss.) 721. 


{c] Ancillary bill.—Supplemental 
bills have been styled ancillary 
bills. Chappell Chemical, etc., Co. v. 


Sulphur Mines Co., 85 Md. 681, 36 
A 121 [app dism 172 U. S. 465, 19 
SCt -265, 43 L. ed: 517]. 

{[d] Secondary bill—A _  supple- 
mental bill has been called a_ sec- 
ondary bill: Hope v. Brinckerhoff, 
4 Edw. (N. Y.) 348. , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 658] 


that the whole is to be taken as one bill,”4 although, 
where entirely new parties are brought before the 
court, it is necessarily as to them an original suit.75 
A supplemental bill may be resorted to only where 


an amendment is not available.7é 


filing of a supplemental bill it must be made to ap- 
pear either that the matter, relied upon as supple- 
mental, has arisen since the commencement of the 
original suit; or that the facts relied on have first 
come to plaintiff’s knowledge, or have been made 
known to him, in such a manner that he could avail 
himself of them, since the cause has passed the 
stage in which he might have had leave to amend; 
or that plaintiff has been prevented through inad- 
vertence, misapprehension, or by some other cause 


fe] “An original bill in the na- 
ture of a supplemental bill (1) em- 
braces, in some degree, the qualities 
of both an original bill and a sup- 
plemental bill. The foundation of 
a bill of this description is an event 
occurring after the commencement 
of a suit in a court of equity, which 
event is of such a nature that the 
suit cannot be continued, as to all 
the parties, by a mere supplemental 
bill; and therefore in regard to 
those parties, it partakes of the 
character of an original bill. If the 


-event determines the interest of one 


of several defendants, and his in- 
terest becomes vested in another, by 
title not derived from the former— 
as in the case of the determination 
of an estate for life, and the vesting 
of a subsequent remainder—the re- 
mainderman must be brought in by 
an original bill in the nature of a 
supplemental bill; for, as to him it 
is an original bill, but, as to the 
other defendants, it is supple- 
mental.” Butler v. Cunningham, 1 
BAT (Nay) (S054 Silo OSs (2), haere 
is, however, a class of bills de- 
nominated original bills in the na- 
ture of supplemental bills, that par- 
take cf the character mainly of 
original bills, although, from their 
relation to the previous suit, it is 
just and reasonable that some bene- 
fit from the former proceedings 
should be had. 3 Daniell’s Ch. Pr. 
1685. As, when, by the happening 
of some event subsequent to the 
filing of the original bill, it becomes 
necessary to bring in a new party, 
who, by such event, has become 
alone interested, and yet does not 
derive such interest from the former 
party; as by the determination of 
an estate tail, and the vesting of a 
subsequent remainder in possession. 
Story’s Equity, sec. 350,’ and cases 
cited. In such case the benefit of 
the suit against the person becom- 
ing entitled by this event, must be 
obtained by an original bill in the 
nature of a supplemental bill; al- 
though, if the defendant, whose in- 
terest was thus determined, was not 
the sole defendant, the new bill is 
to be regarded as supplemental to 
the rest of the _ suit. [Story’s 
Equity] sec. 350. So it is laid down, 
that, if the plaintiff's whole inter- 
est is transferred by bankruptcy or 
alienation, pendente lite, the benefit 
of the proceedings cannot be ob- 
tained by an ordinary supplemental 
bill, but it must be, by an original 
bill in the nature of a supplemental 
bill.” Chase v. Searles, ‘45 N. H. 
511, 522. 

[f] Supplemental bills and origi- 
nal bills in the nature of supple- 
mental tills distinguished.—‘“The 
prominent distinction between Sup- 
plemental bills, correctly speaking, 
and original bills in the nature of 
supplemental bills, is that a supple- 
mental bill is properly applicable to 
those cases only where the same 
parties or the same interests remain 
before the court; whereas an origl- 
nal bil] in the nature of a supple- 


EQUITY 


To warrant the 


mental bill is properly applicable 
when new parties, with new inter- 
ests, arising from events since the 
institution of the suit, are brought 
before the _ court.” Williams v. 
Winans, 122) Nes. (Hq. 4573; 580!" "Lo 
same effect Chase y. Searles, 45 N. 
iB Eh ay lils 

{g] Original bill in nature of bill 
of revivor and original bill in na- 
ture of supplemental bill distin- 
guished.—“‘The difference between 
an original bill in the nature of a 
bill of revivor and an original bill 
in the nature of a supplemental bill, 
is defined by Lord Redesdale as 
follows: ‘There seems to be this dif- 
ference between an original bill in 
the nature of a bill of revivor and 
an original bill in the nature of a 
supplemental bill: Upon the first, 
the benefit of the former proceed- 
ings is absolutely obtained, so that 
the pleadings in the first cause, and 
the depositions of witnesses, if any 
have been taken, may be used in 
the same manner as if filed or taken 
in the second cause, and if any 
decree has been made in the first 
cause, the same decree shall be made 
in the second. But in the other a 
new defence may be made; the 
pleadings and depositions cannot be 
used in the same manner as if taken 
or filed in the same cause; and the 
decree, if any has been obtained, is 
in no otherwise of advantage than 
as it may be an inducement to the 
court to make a _ similar decree.’ 
Mitis Hoe Pl. 168s" Storyzs) Hd... bh 
§ 349 note 2. It will be observed 
that Lord Redesdale does not Say 
that, under an original bill in the 
nature of a supplemental bill, the 
pleadings and depositions filed and 
taken in the original cause cannot 
be used in the second cause at all, 
but simply that they cannot be used 
in the same manner as they may 
under .an original bill in the nature 
of a bill of revivor. Lord Eldon, in 
Lloyd v..Johnes, 9 Ves. Jr. 37, 32 
Reprint 514, stated it as his opinion, 
that the only real distinction 
which exists between the rights or 
positions of the parties under the 
two different forms of pleadings is, 
that the defendant, under an original 
bill in the nature of a supplemental 
bill, is just as much bound by the 
former proceedings as under an 
original bill in the nature of a bill 
of revivor, except as to any new 
equity or defence which may have 
arisen since the original bill was 
filed, or which he may have a right 
to urge against the new party com- 
ing into the litigation, but which 
did not exist against the original 
complainant. Making this addition 
to the formula given by Lord Redes- 
dale, it will be perceived that the 
rule on this subject is made en- 
tirely plain, easy of application, and 
eminently just in its operation.” 
Per VA sheet. Vi aC.,.. In Eh ULton Vv, 
Greacen, 44 N. J. Eq. 4438, 447, 15 A 
827. 

74 Dillon v. Ch. 
386. 


Davis, 3 Tenn, 
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satisfactorily shown, from availing himself of the 
matter proposed to be introduced, at an earlier stage 
of the cause.** Matters arising previous to the time 
of filing the original bill, althongh not discovered 
by plaintiff until afterward, should be introduced by 
amendment, if the cause is at a stage at which an 
amendment is allowable.’’ 
the time the original bill was filed, but which were 
not known to plaintiff, because concealed by defend- 
ant, can be set up by amendment, without filing 
a supplemental bill.7° 
ever, the proper proceeding, and in aid of justice 
will be permitted to remedy imperfections after the 
time for amendment has passed.*° 

The fact that plaintiff has parted with his interest 


Facts which existed at 


A supplemental bill is, how- 


75. Morgan v. Morgan, 10 Ga. 
nee Dillon v. Davis, 3 Tenn. Ch. 

76. U. S.—Mallor vy. Smither, 114 
Hed. 116, 52 jCCA G4" JHonry i vs 
Pravelers”” Insy “Co.,) 46 “eds #299; 
Swatzel v. Arnold, 23 F. Cas. No. 
13,682, Woolw. 383. 

Ala.—Bowie v. Minter, 2 Ala. 406. 

Del.—Fennimore y. Rahow, 1 Del. 
Ch. 88. 

Iil.—Burke v. Smith, 15 Ill. 158. 


Miss.—Clark v. Hull, 31 Miss. 520; 


Walker v. Gilbert, 15 Miss. 456. 
N. H.—Dodge v. Dodge, 29 N. H. 
ie 
N. J.—Commercial Assur. Co. v. 
New Jersey Rubber Co., 61 N. J. 


Eq. 446, 49 A 155 [rev on other 
grounds 64 N. J. Eq. 338, 51 A 451); 
Barriclo v.°* Trenton Mut. L., etc. 
Ins) Cow LomeNe Ue euC el Oe, 

N. Y.—Fulton Bank y. New York, 
etc., Canal Co., 4 Paige 127; Stafford 
v. Howlet, 1 Paige 200; Candler v. 
Pettit, JU sParge, 168919 Amp eso 
Hope v. Brinckerhoff, 4 Edw. 660. 
But see Dickinson v. Codwise, 4 
Edw. 341 (which seems to consider 
amending the bill or filing a supple- 
mental one as alternative means for 
introducing new matter). 

N, C.—Murray v. King, 40 N. C. 

Oe 


223. 

Wis.—Ely v. Wilcox, 26 Wis. 

[a] Difference merely technical.— 
The difference between a_  supple- 
mental bill and an amendment to 
the bill is, for all practical purposes, 
merely technical. Rogers v. Solo- 
mons, 17 Ga. 598; Melton y. Withers, 
Qe Sa) Coed Olle 

[b] Liberality as to amendments. 
—The greater liberality now shown 
in permitting amendments has ren- 
dered less frequent a resort to sup- 
plemental bills. Parkhurst vy. Kins- 
man, 18 F. Cas. No. 10,758, 2 Blatchf. 
7 


2 

[ec] Waiver.—Where plaintiff filed 
a supplemental bill for the purpose 
of bringing forward new matters 
which might have been introduced 
into the original by way of amend- 
ment, defendant should make his ob- 
jection thereto by demurrer, or by 
plea, or in his answer to the supple- 
mental bill. And it is too late to 
make such objection, for the first 
time, at the hearing. Fulton Bank 
v. New York, etce., Canal Co., 4 Paige 
CNR Yeo bane 

77. Nevada Nickel Syndicate v. 
National Nickel Co., 86 Fed. 486 
[app dism 101 Fed. 1006 mem, 41 
CCA 681 mem]; Pedrick v. White, 1 


Metc. (Mass.) 76.- , 
7g. Stafford v. Howlett, 1 Paige 

GNEE Yo) 200: Z 
79. Rennells v. Potter, 198 Mich. 


49, 164 NW 475. = 

go. U. S.—Nevada Nickel Syndi- 
cate v. National Nickel Co., 86 Fed. 
486; Veazie v. Williams, 28 F. Cas. 
No. 16,906,°3 Story 54. ’ 

Mich.—Verdine v. Olney, 77 Mich. 
310, 48 NW 975. 

Miss.—Clark yv. Hull, 31 Miss. 520. 

N. J.—Seymour v. Long Dock Co., 
GINGA Bly BUSS 
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in the subject matter of the suit since the filing of 
the answer cannot be brought forward by the de- 
fendant by supplemental answer; the proper proce- 
dure is to file a bill in the nature of a supplemental 


bill.+ 


[§ 659] 2. Introducing Matters Newly Arising. 
In the absence of any statutory provision or rule 
of court authorizing it,*’ matters or facts which oc- 
cur after the filing of the original bill cannot gener- 
ally be incorporated therein. by amendment.** 
supplemental bill is the proper and necessary pro- 
ceeding to introduce such matters and facts.84 The 
objection that matter properly the subject of a sup- 
plemental bill is introduced by amendment may be 
The extent to which new matters may be 
thus introduced is not definitely settled,8* but gen- 
erally speaking, matters which have occurred since 
the filing of the original bill, which relate to the 
right set up in such bill, and which are material 
to perfect plaintiff’s case, may be introduced into 


waived.*® 


the record by supplemental bill.®* 


N. ta) Dilems v. Birbeck, Hoffm. 
359 
Ss. C.—Clifton v.,Haig, 4.S. C. Eq. 


330. 

81. Pue vy. Pue, 4 Md. Ch. 386. 

82. See statutory provisions and 
court rules; and: 

Ala.—Jones v. McPhillips, 82 Ala. 
102,-2 S 468; Planters’ ete, Mut. 
Ins. Co. v. Selma Sav. Bank, 63 Ala. 
585; Alabama Warehouse Co. _ v. 
Jones, 62 Ala. 550. . 

Ga.—Merchants’, etc., Nat. Bank v. 
Masonic Hall, 65 Ga. 6038; Kirtland 
v. Macon, 62 Ga. 747. 

Me.—Poland v. Loud, 113 Me. 260, 
93 A 549. 

Mass.—Hanscom.v. Malden, etc., 
Gas Light Co., 220 Mass. 1, 107 NE 
426; Collins v. Snow, 218 Mass. 542, 
106 NE 148; Hill v. Fuller, 188 Mass. 
195, 74 NE 361; Nichols v. Rogers, 
139 Mass. 146, 29 NE 377. 

Pa.—Matlack v. New York Mut. L. 
LnsseCos, 3) Par Dist. 138, 14 Pasco; 
188. 

83. See supra § 627. 

84. U. S.—Coburn y. Cedar Valley 
ana, ete., Co., 138 U.S. 196, 11 Set 
258, 34 L. ed. 876 [aff 29 Fed. 584]; 
Kennedy vy. Georgia Bank, 8 How. 
bso, -127 Ly eds 011209 Greenleat, \v. 
Queens) 1 Peta. 138," -7 “Lis ed. i855 
Kryptok Co. v. Haussmann, 216 Fed. 
267; St. Louis, etc., R. Co. v. Hadley, 
155 Fed. 220; Napier v. Westerhoff, 
153 Fed. 985; Chapman v. Yellow 
Poplar Lumber Co., 143 Fed. 201, 74 
CCA 331; Sheffield, etc., Coal, etc., 
Co. v. Newman, 77 Fed. 787, 23 CCA 
459; New York Security, etc., Co. v. 
Tincoln- «Ste Re Cox fice. Med. 5253 
Copen v. Fiesher, 6 F. Cas, No. 3,211, 
1 Bond 440; Swatzel v. Arnold, 23 
F. Cas. No. 13,682, Woolw. 383. See 
also Missouri’ Rate Cases, 230 U. 
S$.) 474, 57. ed. 1571 (amended and 
supplemental bills filed). 

Ala.—Barringer v. Burke, 21 EN 
765; Collins v. Lavenberg, 19 Ala. 
682; Bowie v. Minter, 2 Ala. 406; 
Walker v. Hallet, 1 Ala. 379. 
OER va TDurners:36 sArK. 

Cal.— Van 15 
Cal. 308. 


Maren vy. . Johnson, 

Ill.— French v. Commercial Nat. 
Bank, 199 Ill. 213, 65 NE 252 [aff 
97 Ill. A. 533]; Burke v. Smith, 15 
Ill. 158; Prindiville y. Curran, 132 
Ill. A. 162; Kelly v. Galbraith, 87 
Til. A. 68 [aff 186 Ill. 5938, 56, NE 
431]; Bernhard vy. Bruner, 65 Ill. A. 
641. 

lowa.—Blake v. Blake, 13 Iowa 

Me.—Birmingham Vv. Lesan, 77 Me. 
A945 ml Arab 1: 

Md.—Poe vy. Munich Re-Ins. Co., 
126 Md. 520, 95 A 164. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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A 


And it has been 


Mass.—Saunders y. Frost, 5 Pick. 
275. 

Mich.—Michigan Iron, etec., Co. v. 
Nester, 147 Mich. 599, 111 NW 177; 
Fisher v. Holden, 84 Mich. 494, 47 
NW 1063; Graves v. Niles, Harr. 332. 
2 Minn.—Chouteau v. Rice, 1 Minn. 
06. 

Mo.—Cohn y. Souders, 175 Mo. 455, 
75 SW 413; Ward v. Davidson, 89 
‘Mo. as 1 Sw 846. 

N. H.—Gove v. Lyford, 44 N. H. 
525; Dow v. Jewell, 18 N. H. 340, 45 
AmD 371. 


N. J.—Vaiden v. Edson, 85 N. J. 
Eq. 6557-98. Av 635, Lait So ON-ude 25d. 


184, 95 A 980]; O’Donnell v. McCann, 
TINEA > MEDC LSBs iD necels et Hop- 
pock vr) Cray; (Ch. SPA 624; 


Williams v. Winans, 22 N. Ay Eq. 
573, See also Edwards v. National 
Window Glass Jobbers’ Assoc., (Ch.) 
58 A 527 (amended and supplemental 


bill filed). 

N. Y¥.—Hope v. Brinckerhoff, 4 
Edw. 660; Campbell v. Bowne, 5 
Paige 34; Stafford v. Howlett, 1 
Paige 200. See also Merrihew wv. 


Carter, 150 App. Div. 40, 184 NYS 452 
(supplemental petition allowed). 
Or.—Jennings v. Jennings, 48 Or. 
69-.Sb. Pr 6b: 
Pa.—Burke v. Coatesville Borough, 


18 Pa. Dist. 493; Chesterman v. 
Seeley, 6° Pa. Dist. 159, 19—Pa. Co: 
193; Kentucky Bank v. Schuylkill 


| Bank, 1 Pars. Eq. Cas. 180. 


2 S. C.—Melton v. Withers, 2 S. C. 
61. 

Tenn.—Bannon vy. Jackson, 121 
Tenn. 381, 117 SW 504, 130 AmSR 
788, 17 AnnCas 77; Payne v. Beech, 
2 Tenn. Ch. 708. 

Vt.—Duplesse v. Haskell, 89 Vt. 
166, 94 A 5038; Waterman v. Buck, 
638 Vt. 8519.03 7A 505") Downer. Vv: 
Wilson, 33 Vt. 1; Fletcher v. Jack- 
son, 23.-Vt. 681,56 AmD 98. "But 
see Blaisdell v. Stevens, 16 Vt. 179 
(proper practice for plaintiff to ob- 
tain leave to withdraw his traverse 


and amend bill or file a supple- 
mental bill). 
Wis.—Boorman y. Sunnuchs, 42 


Wis. 238. 

Eng.—Goodwin v. Goodwin, 3 Atk. 
370, 26 Reprint 1014. 

But see, Wolcott v. Wilmington, 
(Del. Ch.) 95 A 303 (this is a tech- 
nical rule of title service to liti- 
gants). 

“If ...new charges are required 
to be made in order to obtain a 
further discovery, or a material fact 
is required to be put in issue, which 
was not in the cause before, such 
as a charge of fraud or a new title, 
the object cannot be obtained but by 
a supplemental bill. So new pDar- 
ties, when necessary, may be added 


[8§ 658-659 


said that it is often permissible and proper to intro- 
duce new matter occurring after the institution of 
the suit, of such a nature that it could not be prop- 
erly the subject of an amendment.®® 
hand there is authority for the proposition that a 
supplemental bill will not be allowed, when the mat- 
ter alleged therein could not, under any circum- 
stances, be introduced as an amendment to the orig- 
Where leave is given to file a supple- 
mental bill to introduce matters arising subsequent 
to the filing of the original bill, the court will per- 
mit other matters to be incorporated therein which 
might have been brought into the original bill by 
amendment,?° especially where the matter which oc- 
curred prior is necessary to the proper elucidation 
of that which occurred subsequently to the filing 
of the original bill.®+ 
est in or concerning the subject matter of the suit, 
arising or accruing after the filing of the original 
bill, is a proper foundation for a supplemental bill,®? 
and where plaintiff sets forth in his original bill a 


On the other 


An additional right or inter- 


by a supplemental bill where the 
proceedings are in a state in which 
the object cannot be obtained in any 
other way.” Williams v. Winans, 
22 N..J. Eq. 573, 579. To same effect 
Wilson v. Wilson, 93 Va. 546, 25 SE 
596. 

[a] Waiver—wWhere new matter 
is presented by petition instead of 
supplemental bill, a party who sub- 
mits proof cannot after decision ob- 
ject to such method of proceeding. 
Coburn v. Cedar Valley Land, etce., 
Go.,. 138" U.US., 196, 10 SCt 25823448. 
ed..876 [aff 29 Fed. 584]. 

85. Seattle, etc., R. Co. v. Union 


Trust Co.,. 79° Wed.) 179,247 CCA’ Lae 
Wolcott v. Wilmington, (Del. Ch.) 
95) VA 303: 

[a] How objection entered.—If 


matter which is properly the sub- 
ject of a supplemental bill is intro- 
duced by amendment to the original 
bill, objection must be made by de- 
murrer, plea, or answer, otherwise 
it is waived. Seattle, ete., R. Co. 
Var Union Trust. Co:, 79 Fed. 179, 24 
CCA 512. 

sé. Crump: v. Perkins, 18 Fla. 
353; Straughan vy. Hallwood, 30 W. 
Va. 274, 4 SE 394, 8 AmSR 29. 

87. U. S.—Kryptok Co. v. Hauss- 
man, 216 Fed. 267; Chapman vy. Yel- 
low Poplar Lumber Co., 143 Fed. 
20M ie OCA ook. 

Me.—Birmingham vy. Lesan, 77 Me. 
40401 VAS BT. 

Mass.— Bartlett v. New York, etc., 
R. Co., 226 Mass. 467, 115 NE 976. 

N. ye nates Vv. Pettit, 1 Paige 
168, 19 AmD 399. 

Pa. —Burke v. Coatesville Borough, 
18 Pa. Dist. 493. 

Va.—Bibb v. American Coal, 
Coy, 109 0Va. 261," 64"Ski 322 

{a] Connection between new mat- 
ter and original—-The new matter 
in a supplemental bill must be so 
closely connected with matters in 
the original bill that the subsequent 
complaint could not be completely 
set up without reference to the 
matters averred in the original bill. 
Burke v. Coatesville Borough, 18 Pa. 
Dist. 493. 

88. Ledwith v. Jacksonville, 32 
Fla. 1,13 S 454. 

89. Clark v. Hull, 31 Miss. 520. 

90. Mellor v. Sinithers, 114 Fed. 
116, 52 CCA 64; Nevada Nickel Syn- 
dicate v. National Nickel Co., 86 
Fed. 486 [app dism 101 Fed. 1006 
mem, 41 CCA 681 mem]; Graves v. 
Niles, Harr. (Mich.) 332; Stafford v. 
Howlett, 1 Paige (N. Y.) 200. 

91. Nevada Nickel Syndicate v. 
National Nickel Co., 86 Fed. 486 [app 
dism 101 Fed. 1006 mem, 41 CCA 681 


mem]. 
92. Kelly v. Galbraith, 186 TIIll. 


etc., 


‘ 
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§§ 659-660] 


title or interest which is sufficient to entitle him 
to the relief prayed, it is permissible to file a sup- 
plemental bill setting up a newly acquired title in- 
terest which enlarges his rights and authorizes the 
court to give him greater and more extended re- 
lief.°* But a bad title cannot be supported by ac- 
quiring another, although good, after the filing of 
the original bill, and bringing it in by a supple- 


' mental bill.°* A supplemental bill may be filed for 


the purpose of varying the relief in such a way as 
newly occurring matters may make necessary,®® but 
an entirely new case cannot be introduced by a sup- 
plemental bill.°® It is not a sufficient foundation 
for a supplemental bill that new matter has arisen 
merely tending to corroborate evidence on the one 
side,** or contradict evidence on the other,?® or that 
facts and circumstances have occurred since the fil- 
ing of the original: bill which bear as evidence on 
the facts in issue in the original cause.2® No new 
evidence is a sufficient foundation for a supplemen- 
tal bill, unless it is of such a nature, that it would, 
if unanswered, require a reversal of the decree.t 
The occurrence of a matter which does not change 
the rights or interests of the parties does not make 
a supplemental bill necessary,” and where no oc- 
currence has taken place to change the rights of 
the parties subsequent to the commencement of the 
suit, plaintiff cannot, after the cause is at issue, file 
a supplemental bill for the mere purpose of putting 
in issue new matters, which might have been intro- 
duced into the original bill by way of amendment, 
although the new facts were not known to plaintiff 
until after the cause was at issue on the original 
593, 58 NE 431 [aff 87 Ill. A. 63]; 


Collins v. Snow, 218 Mass. 542, 106 
NE 148; Saunders v. Frost, 5 Pick. 


Va.—Hanby v. 
177, 7 SE 204. 
Wis.—Boorman 


EQUITY 
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bill. Where no new facts have arisen since the 
filing of the bill except that defendant afterward 
continued to do what the bill alleged he was doing 
and about to do, a supplemental bill is unnecessary.* 
A supplemental bill which seeks no discovery, al- 
leges no new matter and tenders no issue cannot be 
filed.© If new matters have arisen on which a -de- 
eree might be rendered without reference to the 
matters contained in the original, a supplemental 
bill is improper; plaintiff should dismiss the original 
and file a new bill.6 The court may grant relief as 
to matters occurring subsequent to the filing of the 
bill, without a supplemental bill being filed, if 
within the scope of the original bill, when such sub- 
sequent matters are presented by defendant in his 
answer and proofs.’ 

Matters in avoidance of plea. New matters aris- 
ing in avoidance of a plea should be set up by sup- 
plemental bill.§ 

Defense to cross bill. Where plaintiff desires to 
to assert as a defense to a cross bill a matter which 
arises after the cause is at issue, the proper mode 
of presenting the same is by supplemental bill.® 

[§ 660] 3. Introducing New Parties. A sup- 
plemental bill is proper in order to introduce new 
parties whose interest has arisen since the institu- 
tion of the suit.1° Parties who are primarily liable 
to the demand shown by the original bill, and who 
were unknown when it was filed, are properly added 
by a supplemental bill, when their names have been 
obtained by means of the discovery prayed in the 
original bill.14_ Where the interest of a party is 
transferred pending the suit, and the proceedings be- 


Henritze, 85 Va.) [a] Rule applied.—As the becom- 
ing of age of an infant plaintiff, 
v. Sunnuchs, 42]pending the _ suit. Campbell _ v. 


(Mass.) 275; Holzapfel v: Hoboken} Wis. 233. Bowne, 5 Paige (N. Y.) 34. > 
Mfrs. !, Ri-Co.,.- CNS.) 104 AL 2095 [a] Rule applied.—Where pend- 3. Dias v. Merle, 4 Paige (N. Y.) 
Vaiden v. Edson, 85 N. J. Eq. 65, 98|}ing a suit to compel the discharge | 259. ' 


A 635, 637 [quot Cyc]; White v. Bul- 
lock, 3 Edw. (N. Y.) 453. ; 

[a] Rule appliedi—Where_ addi- 
tional obligations accrue, or further 
installments become payable from 


stances 
further relief. 
214 Mass. 5652, 

[b] 


of a mortgage, the property is sold 
under a prior mortgage 
entitling 


101 
Entirely different relief from 


4. Martin v. Sexton, 112 Ill. A. 


in circum-/;199; Pennsylvania Co. v. Bond, 99 
the plaintiff to} Ill. A. 535 [aff 202 Ill: 95, 66 NB 
Page v. Franklin, | 941]. ° 


NE 1084. 5. Atwood y. Shenandoah Valley 


R. Co., 85 Va. 966, 9 SE 748: 


defendant while the suit is pending. 
Collins v. Snow, 218 Mass. 542, 106 
NE 148; Fordyce v. Dillaway, 212 
Mass. 404, 99 NE 166; Bauer v. In- 
ternational Waste Co., 201 Mass. 
197, 87 NE 637. é 
93. U. S.—Reeve v. North Caro- 
iina Land, etc., Co., 141 Fed. 821, 72 
CCA 287 [certiorari den 203 U. S. 
588, 27 SCt 776, 51 L. ed. 329]. 
Md.—wWinn v. Albert, 2 Md. Ch. 42. 
Mass.—Jaques v. Hall, 3 Gray 194. 
N. Y.—Wilder v. Keeler, 3 Paige 
164, 23 AmD 781. : 
Pa.—Kentucky Bank v. Schuylkill 
Bank, 1 Pars. Eq. Cas. 180. E 
[a] Rule applied.—A new title to 
relief, consisting in authority con- 
ferred by the legislature to repre- 
sent other interests, may be asserted 
by supplemental bill. Kentucky 
Bank v. Schuylkill Bank, 1 Pars. Eq. 
las. 0 (Pa.) +180. 
leh er reba vy. Hubbard, 34 Fed. 
327; Winn v. Albert, 2 Md. Ch. 42; 
Jaques v. Hall, 3 Gray (Mass.) 194; 
Tonkin v. Lethbridge, Coop. 43, 
EngCh 43, 35° Reprint 471; Pilking- 
ton v. Wignall, 2 Madd. 240, 56 
eprint 323. 
Pion. Ala.—Ramey v. Green, 18 Ala. 
is 
aT L—Mills v. Mason, 182 Ill. A. 
69; Bernhard vy. Bruner, 65 Ill. A. 
93 Md. 


641. 
Md.—Schwab v. Schwab, 
382, 49 A 331, 52 LRA 414. 
Mass.—Page v. Franklin, 214 Mass. 
52, 101 NE 1084. 
P N. J.—Vaiden v. Edson, 85 N. J. 
Eq. 65, 98 A 635. 
N. Y.—Hasbrouck v. Shuster, 4 
‘Barb. 285; Hope v. Brinckerhoff, 4 
Edw. 660. ~ 


that asked for originally may be ob- 
tained. Hanby v. Henritze, 85 Va. 
177, 7 SE 204. 

96 Higginson v. Chicago, ete. R. 
Cow. 102), Keds 197;, 42° CCA. 254; 
Schwab v. Schwab, 93 Md. 382, 49 A 
331, 52 LRA 414; Milner y. Milner, 
2 Edw. (N. Y.) 114; Hanby v. Hen- 
ritze, 85 Va. 177, 7 SE 204; McComb 
vy. Lobdell, 32 Gratt. .(73 Va.) 185. 

97. Lyster v. Stickney, 12 Fed. 
609, 4 McCrary 109; Jenkins v. 
Eldridge, 13 F. Cas. No. 7,267, 3 
Story 299; Harrison v. Mock, 10 Ala. 
185; Barriclo v. Trenton Mut. L., 
étG,ndns:, Co:, 213) Nod. ig..1545 Bat 
see Napier v. Westerhoff, 153 Fed. 
985 (where a supplemental bill was 
permitted for the purpose of setting 
up new matter, all or a portion of 
which could have probably been in- 
troduced in evidence to support the 
original bill). 

98. Jenkins vy. Eldredge, 13 F. 
Cas. No.» 7,267, 3 Story 299: 

99. Pennsylvania Co. v. Bond, 99 
THEMA] O85 Patt 62025 Tl 9 95,2 66.2 Nae 
941]; Long v. Schroeder, 162 Mich. 
690, 127 NW 811; North American 
Coal Co. v. Dyett, 2 Edw. (N. Y.) 
115. 

[a] Method of introducing evi- 
dence.—A special motion and not-a 
supplemental bill is the proper 
method of introducing newly dis- 
covered evidence. North American 
Coal Co. v. Dyett, 2 Edw. (N. Y.) 
5; 

1. Jenkins v. Eldredge, 13 F. Cas. 
No. 7,267, 3 Story 299. j 

2. Campbell v. Bowne, 5 Paige 
(N. Y.) 34; Kane vw. Parker, 4 Wis. 
123. 


6. Schwab v. Schwab, 93 Md. 382, 
49 A 331, 52 LRA 414; Milner’ v. 
Milner, 2 Edw. (N. Y.) 114; “Smith 
v. Pyrites Min., etc., Co., 101. Va. 
301, 438 SE 564. But see Chicago 
Grain Door Co. v. Chicago, etc., R. 
Co., 137 Fed. 101 (rule not fully 
adopted in patent cases). 

7 Denver v. Mercantile Trust 
Co., 201 Fed. 790, 120 CCA 100. 

8 Hill v. Hite, 85 Fed. 268, 29 
CCA 549; Hendry v. Clardy, 8 Fla. 
77; Chouteau vy. Rice, 1 Minn. 106. 

9. Jenkins v. International Bank, 
111 Ill. 462. 

105 


10. U. S.—Davis v. 
Fed. 949. 

Ala.—Bowie v. Minter, 2 Ala. 406. 
Ill.—Caldwell vy. Biggsville First 


Smith, 


Nat. Bank, 89 Ill. A. 448. 
Me.—Mason v. York, ete., R. Co., 
52 Me. 82. 
Md.—Schwab v. Schwab, 93 Md. 
382, 49 A 331, 52 LRA 414. 
Mich.—Rennells y. Potter, 198 


Mich. 49, 164 NW 475. 

N. J.—O’Donnell vy. McCann, 77 N. 
J. Eq. 188, 75 A 999; Williams v. 
Winans, 22 N. J. Eq. 573. 

Va.—Wilson vy. Hilson, 93 Va. 546, 
25 SE 596. 


Eng.—Greenwood y. Atkinson, 5 


Sim. 419, 9 HngCh 419, 58 Reprint 
394. 

See also supra § 623. 

{a] Where attorneys are as- 


signees of their clients of a portion 
of a fund in court for distribution, 
they may file a supplemental bill to 
give notice of their lien. Phillips v. 
Edsall, 127 Ill. 535, 20 NE 801. 

11. Masters v. Rossie Lead Min. 
Co., 2 Sandf. Ch. (N. Y.) 301. 
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come for that reason defective, a supplemental bill ; a supplemental bill ought to be filed as soon as prac- 


is the proper method for bringing in the new party.?? 
One who has acquired the interest of a party pend- 
ing the suit may himself file a supplemental bill, 
whether the interest acquired be that of plaintiff,'® 
or one acquired from a defendant.'* But a supple- 
mental bill is not necessary where a new party 
claims merely by operation of law an interest which 
was claimed by an original party to the suit.° By 
strict practice a supplemental bill is proper only 
where the same parties or the same interests re- 
main before the court; but where new parties with 
new interests, arising "from events happening since 
the institution of the suit, are brought before the 
court, it should not be by supplemental bill but by 
original bill in the nature of a supplemental bill.?® 
The distinction between supplemental bills and orig- 
inal bills in the nature of supplemental bills is, how- 


ever, purely technical and is frequently disre- 
garded.17 
[§ 661] B. Time for Filing—l. In General. 


There can be no exact limit fixed within which a 
supplemental bill may be filed, as the events render- 
' ing it necessary may occur or become known at any 
stage of the proceedings; but generally speaking, 


12. Hazelton Tripod-Boiler Co. v. N. Y.—Butler 
Citizens® (St. Ri "Co.,> 72. .Fed._ 325; | Barb. “85; 
Hoxie v. Carr, 12 F. Cas. No. 6,802, 1 | Paige 34. 

Sumn. 173; Durr v. Hanover Nat. 


v. Cunningham, 1 
Campbell  v. 


S. C.—Kerr. v. Webb, 30 S. C. Ha. 


ticable after the new matter sought to be inserted 
therein is discovered.’ The time within which such 
a bill may be filed is a matter largely for the exer- 
cise of the discretion of the court.1® A supplemental 
bill, in the nature of a bill of discovery, in aid of 
the original suit, may be filed after the cause is at 
issue, where the new facts were not known to plain- 
tiff at the time of filing his replication.?° 

[§ 662] 2. After Decree. A supplemental bill 
may be filed either before or after decree.*? If after 
decree it may be in aid thereof, where some further 
action proves to be necessary in order to obtain its 
benefit,?? or it may be to impeach the decree, and 
it is then a supplemental bill in the nature of a 
bill of review.?? Leave will not be given after de- 
eree to file a supplemental bill to set up matters 
which might with reasonable diligence have been 
ascertained and determined in the original decree,”* 
nor will it be permitted to vary the relief or prin- 
ciples established by the decree.2° If a supple- 
mental bill be filed after decree, it must not only 
be germane to the purpose of the original bill, but 
also must be in aid of the decree or to revise it, and 
it cannot then perform the office of an amended 


v. Western North Carolina R. Co., 
89 Fed. 24 [mod on other grounds 
James vy. Central: Trust Co., 98 Fed. 
489, 39 CCA 126]. 


Bowne, 5 


Bank, 170. Ala. 260, 538 S 1012; Toul- | 369. Md.—O’Hara vy. Shepherd, 3 Md. 
min v. Hamilton, 7 Ala. 362; Buckhorn Tenn.—Trabue v. Bankhead, 2/]!Ch. 306. 

Plaster Co. v. Consolidated Plaster | Tenn. Ch. 412. Mich.—Austin v. Hayden, 190 
Co., 47 Colo. 516, 108) P 2%; North Wis.—Boorman vy. Sunnuchs, 42] Mich. 528, 157 NW 93, 95 [quot Cyc]. 
American Coal Co. v. Dyett, 2 Edw.| Wis. 233 N. C.—Campbell v. Harlston, 3 N. 
(N. Y.) 115; Carow v. Mowatt, 1 Edw. [a] Transferee of entire interest. | C. 157 


(Gxt SCS EE 
13. U. S—New York Cent. Trust 
Co. v. Western North Carolina R. 
Co., 89 Fed. 24. 
Ill.—Lunt v. Stephens, 75 Ill. 507. 
Iowa.—Wright v. Meek, 3 Greene] v. 
472. 
Md.—Collateral 
Fowler, 42 Md. 393. 


Baker, 89 


Security Bank v. 


—A voluntary purchaser pendente 
lite of all plaintiff’s interests should 
proceed by original bill 
ture of a supplemental bill and not 
by supplemental bill proper. 
Fed. 
Tripod-Boiler Co. v. Citizens’ St. R. 
Co., 72 Fed. 325; Ross v. Ft. Wayne, 
58 Fed. 404; Campbell v. New York, 


Pa.—Chesterman v. Seeley, 6 Pa. 
Dist, 169,019, Pa. tox 193: 

[a] After decree reserving some 
matter for further consideration a 
supplemental bill may be filed. 
Campbell v. Harlston,-3 N. C. 157. 

22. U. S.—Central Trust Co. v. 
Western North Carolina R. Co., 89 
Fed. 24 [mod sub nom. James _ vy. 


in the na- 


Baker 


673; Hazelton 


N. Y.—Watt v. Crawford, 11 Paige | 35 Fed. 14; Tappan v. Smith, 23 F.| Central Trust Co., 98 Fed. 489, °39 
470 [aff 2 Den, 595]; Wilder v. | Cas, No. 13,748, 5 Biss. 73; Steele v.|CCA 126]; Secor vy. Singleton, 41 
Keeler, 3 Paige 164, 23 AmD 781. Taylor, 1 Minn. 274; Trabue v. Bank-| Fed. 725. 

Ss. C.—Bennett v. Calhoun Loan,|head, 2 Tenn. Ch. 412. Ala.—Durr v. Hanover Nat. Bank, 
ete., Assoc., 30 S. C. Eq. 163. {b] Transferee of partial inter-|170 Ala. 260, 53 S 1012. 

Tenn.—Cheek v. Anderson, 2 Lea|est.—A supplemental bill is the Ga.—Gunn vy. Gunn, 95 Ga. 439, 22 
194. proper proceeding in a suit for in-| SE 552. : 

Va.—Sherrard v. Carlisle, 1 Patt.| fringement of a trade-mark, where Md.—O’Hara v. Shepherd, 3 Md. 
& H. 12 plaintiff has sold his business, good; Ch. 306. : 

W. Va.—List y. Pumphrey, 3 W.| will, and trade-mark, but not his Mich.—Austin v. Hayden, 190 
Va. 672. right to recover for past infringe- | Mich. 528, 157 NW 93, 95 [quet Cyc]. 

{a] Assignment prior to suit} ment, because in that case the origi. N. Y.—Rankin vy. Reformed Prot- 


brought.—A person whose claim is 
not founded upon an event happen- 
ing since the filing of the original 
bill, but upon an assignment made 
to him by the plaintiff, prior there- 
to, has no right to file an original 
bill in the nature of a supplemental 
pill. Butler v. Cunningham, 1 Barb. 
(Ne Ye )e85: 

14. Whitbeck v. Edgar, 4 Sandf. 
Ch. (N. Y.) 427; Greenwich Bank v. 
Loomis, 2 Sandf. Chi vGNe Y¥2)570: 


15. Rennells vy. Potter, 198 Mich. 
49, 164 NW 475. 
[aj] Rule applied.—As a trustee 


in bankruptcy intervening in a suit 
was claiming only an interest ac- 
quired by operation of law, it was 
not necessary that a supplemental 
bill rather than an amendment be 
filed setting up the adjudication in 
bankruptey and the trustee’s elec- 
tion and qualification as such. Ren- 
nells v. Potter, 198 Mich. 49, 164 
NW 475. 
Gap oW). S. — Haarmann-DeLaire- 
Schaffer Co. v. Leuders, 135 Fed. 
120; Davis v. Smith, 105 Fed. 949. 
Ala.—Bowie v. Minter, 2 Ala. 406. 
Minn.—Steele v. Taylor, 1 Minn. 
274. 
Poy H.—Chase v. Searles, 45 N. H. 
ale 


nal plaintiff retains an _ interest. 
Davis v. Smith, 105 Fed. 949. 

17. Walker’ v. Chicago, ‘ete,='R. 
Co:, 199) Til. AL 610, 1620 “Patt 277 Til. 
451, 115 NE, 659, “and: “cit Cyeils 
Story Eq. Pl. § 345. But see Davis 


v. Smith, 105 Fed. 949 (distinction 
is well recognized and is attended 


in practice with consequences which 
affect the substantial rights of 
parties). 


18. Henry v. Travelers’ Ins. Co., 
45 Fed. 299; Cheeseman vy. Sturges, 
19 AbbPr (N Y.) 2938; Pendleton v. 
Hay, eis baligen CN. YY.) 94204: And 
eases infra this note. 

[a] Delay held not unreasonable, 
under the circumstances, and the 
progress of the case not such as to 
forbid the filing of the bill. Miller 
vy. Clark, 49 Fed. 695; French v. 
Commercial Nat. Bank, 199 Ill. 2138, 
65 NE 252; Pedrick v. White, 1 Metce. 
(Mass.) 76; McCrady vy. Jones, 36 S. 
C: 136, 15 SE 480. 

19. Dudley v. Niswander, 65 W. 
Va. 461, 64 SE 745. 

Bee Dias v. Merle, 4 Paige (N. Y.) 
\ 

21. U. S.—Root_v. Woolworth, 
150 U. S. 401, 14 SCt 186, 37 L. ed. 
1123; Thompson vy. Schenectady R. 
Co., 119 Fed. 634; Central Trust Co. 


estant Dutch Church, 1 Edw. 20. 


cone —Herd v. Bewley, 1 Heisk. 
5 
[a] Where a decree of fore- 


closure is stayed by the payment of 
interest and costs, subsequent mort- 
gagees, who were parties to the bill, 
must resort to supplemental bill to 


avail themselves of the decree. 
Rankin vy. Reformed Protestant 
Dutch Church, 1 Edw. (N. Y.) 20. 

23. Austin v. Hayden, 190 Mich. 
528, 157 NW _ 98, 95 [quot Cyc]; 
Mitford Eq. Pl. p 59. See also in- 
fra § 887. 


24. Healey Ice Mach. v. Green, 
184 Fed. 515 [aff 191 Fed. 1004, li 
CCA 668]; Henry v. Travelers’ Ins. 
Co., 45 Fed. 299; ‘Mosgrove_ vy. 
Kountze, 14 Fed. 315, 4 McCrary 561; 
Owens v. Love, 9 Fla. 325; Boynton 
v. Ingalls, 70 Me. 461; Ashuelot R. 
Co. v. Cheshire R. Co., 59) Neate 


409. 

[a] With administrators who are 
strangers to the transaction, and 
who have to look after evidence to 
defend the estate, the same strin- 
gency in ruling as to knowledge of 
facts ought not to be _ exercised, 
Owens v. Forbes, 9 Fla. 325. 

25. Ill—Van Wert v. Boyes, 140 
El, 789729 NE) 710sfrevd 38 1 AS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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bill unless the matter of amendment was not known, 
or for some reason not chargeable to the fault of 
plaintiff, could not be brought to the attention of 
the court by way of amendment during the progress 
of the case and before decree.2* After an interloeu- 
tory decree, a supplemental bill to admit new evi- 
dence is never granted, where the party might, by 
due diligence, have introduced such evidence origi- 
nally in the cause, or where he had full means of 
knowledge within his reach.27 After plaintiff has 
filed a replication and obtained a decree for a ref- 
erence to a master to take and state an account, he 
cannot file a supplemental bill for the purpose of 
setting up new matters which were known to him 
previous to the filing of the replication and obtain- 
ing the order of reference.28 Where a receiver has 
proceeded, under a decree in favor of plaintiffs, to 
reduce into his possession the property or assets 
of defendants, plaintiffs cannot call on defendants 
tor a disclosure by means of a supplemental bill.? 
A supplemental bill cannot be filed after an absolute 
dismissal of the original,?° but after a dismissal 
without prejudice, with leave to plaintiff to apply 
for relief under certain conditions, the application 
may be by supplemental bill.2t. A stranger who has 
purchased the cause of action will not be permitted 
to set up his rights by bill in the nature of a sup- 
plemental bill after a decree has been directed and 
before it has been entered.®? 

[§ 663] C. Right to File. A supplemental bill 
may not be filed as of course, but only on leave of 
court for cause shown,?? and granted ex parte or 
upon notice, according to local regulations.*4 The 
426]; Caldwell v. Biggsville First 


Nat. Bank, 89 Ill. A. 448. 
Md.—O’Hara v. Shepherd, 3 Md. 


EQUITY 


was open, leave to file was given in 
open court, and defendant’s attorney 
was served with a copy on the day 


[21C.5.] 545 


granting or refusing of leave to file a supplemental 
bill is largely a matter of discretion with the court,?® 
whose action is not reviewable unless there has 
been an abuse of such discretion.2¢ Leave will be 
granted if probable cause is shown,?? although there 
may be grave doubts as to plaintiff’s right to the 
relief prayed therein.*® Leave to file it may prop- 
erly be refused if the party has been guilty of 
laches, or if the application for leave is not made 
seasonably after the discovery or happening of the 
matter sought to be brought forward.2® Where 
leave to file has been given, the court may 
in its discretion, upon a proper showing, order the 
supplemental bill to be stricken from the files.4°-41 A 
supplemental bill which makes an essentially differ- 
ent case from that stated in the leave given to file 
it,** or which seeks to relitigate questions already 
adjudicated,** will be taken from the files. A bill 
filed without leave as an original bill, but which 
is properly a supplemental bill, may be allowed to 
stand as a supplemental bill,4# and the refusal of 
the court to strike out a bill filed without leave is 
equivalent to leave to file it.4® 

Waiver. The irregular filing of a supplemental 
bill is waived unless objection is made in the court 
below,*® and before hearing.47 The irregularity is 
also waived by consenting to the filing,’ or by de- 
murring *® or answering.°° 

[§ 664] D. Form and Sufficiency—1. In Gen- 
eral. A supplemental bill should state the original 
bili and the proceedings thereon.®! It is not neces- 
sary, however, to restate all the charges of the origi- 
nal bill,®? but it is sufficient to set them out by way 
adjudicated, but defendant should 


be left to plead former recovery. 
Dulin v. Caldwell, 29 Ga. 362. 


Ch. 306. it was tendered and filed. U. S. v. 38. Oregon, etc., Co. v. Northern 
Miss.—Clark vy. Hull, 31 Miss. 520.| Rio Grande Dam, etc., Co., 13 N. M.| Pac. R. Co., 32 Fed. 428. 
Pa.—Burke v. Coatesville Borough, | 386, 85 P 393 [aff 215 U. S. 266, 39. Patterson v. Northern Trust 

LS, ea.% ist.. 497. 30 SCt 97, 54 L. ed. 190]. Covi ZO2 DI 2A. 2 50N: 

Va.—Hurt v. Jones, 75 Va. 341. 85. General Iny. Co. v. Lake 40-41. Patterson v. Northern Trust 
* 26. Mitchell v. Big Six Dev. Co.,| Shore, etc, R. Co, 250 Fed. 160,|Co., 170 Ill. A. 501; Walker v. Gil- 
186 Fed. 552. 162 CCA 296 [aff 226 Fed. 976]; |bert, 15 Miss. 456. 

27. Jenkins v. Eldredge,. 13 E.| Mitchell v. Big Six Dev. Co., 186 42. Stockton v. American Tobac- 
Cas, No: 7,267, 3 Story 299. Fed. 552; Berliner Gramaphone Co.|co Co., 53 N. J. Eq. 400, 32 A 261. 

28. Dias v. Merle, 4 Paige (N.|v. Seaman, 113 Fed. 750, 51 CCA 43. Patterson y. Northern Trust 
We) e259: 440; Oregon, etc. Co. v. Northern | Co., 170 Til. A. 501. 

20, Dunham  v.1 taton,. ete, Raljbac. R. Co:, 32) Wed: +4283" Turner vy: 44. Mackintosh v. Flint, etc. R. 
Co., 8 F. Cas. No. 4,150, 1 Bond 492. | Berry, 8 Ill. 541; Patterson v. North-|Co., 34 Fed. 582. 

30. Emory v. Keighan, 88 Ill.|ern Trust Co., 170 Ill. A. 501; Cald- 45. Ward vy. Whitfield, 64 Miss. 
516; Burke v. Smith, 15 Ill. 158. well v. Biggsville First Nat. Bank, | 754, 2 S 498. 

831. Chesterman v. Seeley, 6 Pa.|89 Ill. A. 448; Smith v. Wainwright, 46. Walker v. Gilbert, 15 Miss. 
Dist. 159, 19 Pa...Co. 193. 24 Vt. 97; Dudley v. Niswander, 65 | 456. 

82. Hazleton Tripod-Boiler Co. v.| W. Va. 461, 64 SE 1745. See also 47. Walker v. Hallett, 1 Ala. 379; 


Citizens’ St. R. Co., 72 Fed. 325. 

33. U. S.—Thompson v. Schenec- 
tady R. Co., 119 Fed. 634. 

Ala.—Bowie v. Minter, 2 Ala. 406. 

Md.—Winn v. Albert, 2 Md. Ch. 
42. 

Mass.—Pedrick v. White, 1 Metce. 
‘76. 

N. H.—Tappan vy. Evans, 12 N. H. 
330. 

N. J.—Allen v. Taylor, 3 N. J. Eq. 
435, 29 AmD 721. 

N. Y.—Eager v. Price, 2 Paige 333. 

34. See statutory provisions and 
court rules; and Thompson _ yv. 
Schenectady R. Co., 119 Fed. 634; 
Parkhurst vy. Kinsman, 18 F. Cas. 
No. 10,758, 2 Blatehf. 72; Winn v. 
Albert, 2 Md. Ch. 42; Atwood v. 
Carmer, 75'N. J. Eq. 319, 73 A 114; 
Lawrence v. Bolton, 3 Paige (N. Y.) 
294; Hager vy. Price, 2 Paige (N. Y.) 
Dee 

{a] Unless otherwise provided, 
the application may be ex_ parte. 
Thompson v. Schenectady R. Co., 
119 Fed. 634; Winn y. Albert, 2 Md. 
Ch. 42. 

{b] Defendants - are chargeable 
with notice of an application to 
file a supplemental bill, where such 
bill was tendered when the court 


£21 C. J.—35] 


Aylor v. Aylor, 158 Ky. 713, 166 SW 
216 (amended and supplemental pe- 
ition). 

[a] Matters considered.—Many 
matters which would not have con- 
stituted such want of equity as to 
prevent the maintenance of an origi- 
nal bill whose filing was a matter 
of right, are nevertheless circum- 
stances to be properly considered in 
determining whether, as a matter of 
sound discretion, leave should have, 
been granted to file a Supplemental 
bill as a matter of grace. Gemeral 
Inv: “Co.” wv lake” Shore, ete,” “RR: 
Co., 250 Fed. 160, 162 CCA 296. 

{b] The application may be re- 
newed where it was denied on spe- 
cial grounds due to misapprehén- 
sion. Smith.v. Wainwright, 24 Vt. 
ile 

g6. General Inv. Co. v. Lake 
Shore, ete., “Rie .Co:,, 250) “Hed: “160, 
162 CCA 296; Liebing v. Matthews, 
216 Fed. 1, 132 CCA 245. 

87. Parkhurst v. Kinsman, 18 F. 
Cas. No. 10,758, 2 Blatchf. 72; Dulin 
v. Caldwell, 29 Ga. 362; Hager v. 
Price, 2 Paige (N. Y.) 333. 

{a] If a supplemental bill has 
equity leave should not be refused 
because the matter has already been 


Boyes v. Van Wert, 38 Ill. A. 426 
[aff on this point 140 Ill. 89, 29 NE 


710]. 
48. Hyer v. Caro, 17 Fla. 332. 
49. Allen v. Taylor, 3 N. J. Eq. 


425, 29 AmD 721. 

50. Adair v. Cummins, 48 Mich. 
375, 12 NW 495. 

51.. 3. Daniell Ch..Pro op. 175: 

52. Chase v. Searles, 45 N. H. 
511; Edgar v. Clevenger, 3 N. J. Eq. 
464. See also Onge v. Truelock, 2 
Molloy 31 (if the supplemental bill 
is filed after decree it should merely 
state the decree, and if before the 
decree only the prayer of the bill). 

[a] Distinction between supple- 
mental bill and original bill in the 
nature of supplemental bill.—A dis- 
tinction has been made between a 
supplemental bill and an _ original 
bill in the nature of a supplemental 
bill in respect to their frame and 
structure. In a supplemental bill: it 
is unnecessary to set out the origi- 
nal bill, but in an original bill in 
the nature of a supplemental bill 
there must be a recapitulation of so 
much of the former bill as is neces- 
sary to show the bearing of the sup- 
plemental matter, Chase y. Searles, 
a6. ON, Jets, bial 
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of reference,°? and charge the new and additional 
It is not necessary 
to copy the original or amended bill or answer in the 
If such bill is based upon any 
event subsequent to the original bill, it must state 
that event, and the consequent alteration with re- 
spect to the -parties;°° and where the object is to 
bring a new interest before the court, and not mere- 
ly to continue the suit as against a transferee of an 
interest already represented, enough must be stated 
to show a right to relief against the new party.°” 
Such bill must pray for relief appropriate to its ob- 
ject,°S and conclude with. a prayer for process.®® 
Express provisions as to the form of such bills must 


facts by way of supplement.®+ 


_ Supplemental bill.®° 


be complied with.°° 


[§ 665] 2. Relation to Original Bill. A supple- 
mental bill is a mere addition to or continuation of 
the original bill,°t constituting therewith a single 


EQUITY 


nection between 


record,®? and both must be read together.6? Wheth- 


some 


[b] Express provisions.—In 
stat- 


jurisdictions it is provided by 
ute or rule of court that it shall 
not be necessary to set out in a 
supplemental bill any of the state- 
ments in the original suit, unless 
the special circumstances of the 
case require it. See Federal Hq. 
“Rules (1912), rule 35; N. J. Chan- 
cery Act (1915) § 105. And see gen- 
erally statutory provisions and rules 
of court. 


53. Edgar v. Clevenger, 3 N. J. 
Eq. 464. 

54 Edgar v. Clevenger, 3 N. J. 
Eq. 464. 

55. Nevada Nickel Syndicate v. 


National Nickel Co., 86 Fed. 486 [app 


dism 101 Fed. 1006 mem, 41 CCA 
681 mem]. 

56. Nevada Nickel Syndicate v. 
National Nickel Co., 86 Fed. 486 


[app dism 101 Fed. 1006 mem, 41 CCA 
681 mem]. 

S7j403.. Daniell (Chir Pr. pL 76; 

58. Electrical Accumulator Co. v. 


Brush Electric Co., 44 Fed. 602; 
Chase v. Searles, 45 N. H. 511; 3 
Daniell Ch. Pr. pp 178, 182. 

59. O’Donnell v. McCann, 77 N. 


Je jHa:7188, 75, Al 999: 3 Daniell .Ch. 
Pr.ipp 178, 182, \ 

60. Blondin v. McArthur, 84 Vt. 
516, 80 A 663 (the introductory part 
must name the persons entitled to 
be made parties défendant, as re- 
quired by rule). 

61. U. S.—Mitchell vy. Big Six 
Dev. Co., 186 Fed. 552, 556 [quot 
Cyc]; Nevada Nickel Syndicate v. 
National Nickel Co., 86 Fed. 486 
[app dism 101 Fed. 1006 mem, 41 
CCA 681 mem]. 


Ala.—Ramey v. Green, 18 Ala. 771; 
Hill v. Hill, 10 Ala. 527; Bowie v. 
Minter, 2 Ala. 406. 

Conn.—Gillett v. Hall, 13 Conn. 


426. 
Fla.—Ledwith v. Jacksonville, 
Fla. 1, 13 S 454. 


32 


Mda.—Schwab v. Schwab, 93 Md. 
382, 49 A 331, 52 LRA 414, 

N. Y.—Harrington v. Slade, 22 
Barb. 161. 


Pa.—Burke v. Coatesville Borough, 

wigsPansDiIst.7 493% 
Ss. C—Melton y. Withers, 2 S. C. 
St. Louis Mut. 


561. 
Tenn.—Smith  yv. 
i. inss.Co 43, pLenniaChiverl:b ts 
W. .Va.—Straughan vy. Hallwood, 
30 W. Va. 274, 4 SE 394, 8 AmSR 29. 
See also supra § 658. 


62. . S.—Mitchell v.. Big Six 
Dev. Co., 186 Fed. 552, 559 [quot 
Cyel. 

Aljla.—Potier v. Barclay, 15 Ala. 
439. 

Ill.—Shriver v. Day, 276 Ill. 403, 
114 NE 918; Shellabarger Mill, etc., 


Coxiva Willing) Shc Thle> Ay 130, 
Mda.—Schwab vy. Schwab, 
382, 49 A’ 331, 52 LRA ‘414, 


93 


Ma. |; 


N. Y.—Harrington v. Slade, 22 
Barb. 161. 
Tenn.—Smith vy. St. Louis Mut. L. 
Ins. Co., 3 Tenn. Ch. 151. 
85 Va. 


Va.—Hanby v. Henritze, 
177, 7 SE 204. 
W. Va.—Straughan v. Hallwood, 


30 W. Va. 274, 291, 4 SEH 394, 8 
AmSR 29. 

See also supra § 658. 

“When a supplemental bill is 


based on facts. occurring since the 
institution of the suit, and seeks 
relief only against the original de- 
fendant, no new parties being intro- 
duced, it is in the nature of an 
amendment of the original bill, and 
must be read with it, and the two 
must be regarded as one bill; just 
as when an amended bill is filed, 
merely correcting statements in an 
original bill, the two are regarded 
as constituting one bill.” Straughan 
v. Hallwood, supra. 


63. U. S.—Mitchell v. Big Six 
Dev. Co., 186 Fed. 552, 559 [quot 
Cyc]. 


Ala.—Potier v. Barclay, 15 Ala. 
439; Cunningham y. Rogers, 14 Ala. 


147. 

Pv aes hehehe’ ve Halls 13.,.Gonn. 
"Miss.—Aust v. Rosenbaum, 74 
Miss. 898, 21 S 555. 

Va.—Hanby v. Henritze, 85 Va. 


177, 7 SE 204. 


64. Dickson y. Poindexter, Freem. 
(Miss.) 721. 
65. U. S.—Minnesota Co. v. St. 


Paul. Co., 6 Wall. 742, 18 L. ed. 856; 


Mitchell v. Big Six Dev. Co., 186 
Fed. 552, 559, [quot Cyc]. 
Ala.—Siglin v. Smith, 168 Ala, 
398, 399, 538 S 260. ° 
N. J.—Williams v. Winans, 20 N. 
J. Hg.. 392. 


Pa.—Burke v. Coatesville Borough, 
18 Pa. Dist. 493. 

Va.—Smith v. Pyrites Min., etc., 
Co., 101 Va. 301, 48 SE 564; McComb 
v.. Lobdell,),32 Gratt. (73 Va.),185. 

66. Miller v. Cook, 135-Ill. 190, 25 
NE) 9756, 10. GRA 292. (Schwab. iw: 
Schwab, 93 Md. 882, 49 A. 331, 52 
LRA 414; Austin v. Hayden, 190 
Mich. 528, 157 NW 98; Hanby v. 
Henritze, 85 Va. 177, 7 SH 204. 

67. Schwab v. Schwab, 93 Md. 382, 
49 A 331, 52 LRA 414, 


68. U. S.—Mitchell v. Big Six 
Dev. Co.,,, 186 Fed: 552, 556 [quot 
ek Maynard v. Green, 30 Fed. 

Md.—Schwab v. Schwab, 93 Md. 
382, 49 A 331, 52 LRA 414. 

Mich.—Austin vy. Hayden, 190 
Mich. 528, 157 NW 93. 

N. J.—Leonard yv.. Cook, (Ch.) 21 
Ay 4. 

N.* C.—Sanderlin vy. Thompson, 17 


Ny nC 639 
Savin Waseca v. Moody, 
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er the object of a supplemental bill is to make new 
parties or introduce new matter, the connection be- 
tween the new matter and the new parties ‘with the 
matter of the original bill must be a necessary and 
apparent connection."* 


There must be such a con- 
the matter of the original and of 


the supplemental bill that a single bill combining the 
matter of both would not be multifarious.® 
allegations of the supplemental bill must be germane 
to those of the original bill,°* and must be supple- 
mental in their nature and not independent.** 
matter of the supplemental bill must be consistent 
with and not repugnant to that of the original.** 

[§ 666] 3. Necessity of Equity in Original Bill. 
If the original bill establishes no case for equitable 
relief, plaintiff cannot file a supplemental bill to 
maintain his suit upon a cause of action that ac- 
erued afterward,®® even though it may have arisen - 


The 


The 


W. Va.—Straughan v. Hallwood, 
30 W. Va. 274, 4 SE 394, 8 AmSR 


29. 

69. U. S.—Kryptok Co. v. Hauss- 
man, 216 Fed. 267; Chicago Grain 
Door Co. v. Chicago, ete:, R. Co., 137 
Fed. 101; Mellor v. Smither, 114 
Fed. 116, 52 CCA. 64; New York 
Security, etc, Co. v. Lincoln St. R. 
Co., 74 Fed. 67; Putney v. Whitmire, 
66 Fed. 385. 

Ala.—Harper v. Raisin Fertilizer 
Co.) 158) Ala. ° 329, “48° 'S 589," 132 
AmSR 32; Vaughan v. Vaughan, 30 
Ala. 329; Land vy. Cowan, 19 Ala. 
297. Hill’ vy. Bill; 10 Alay529; 

Fla.—Neubert vy. Massman, 37 Fla. 
S1Fe19CSH625. 

fil.—Brownback v. Keister, 220 Ill. 
544, 77 NE 75; Miller v. Cook, 135 
Tl). 190; 25 .NBY 756,\ 110) UR AS 2925 
Fahs vy. Roberts, 54 Ill. 192; Leh- 
mann v. Shimeall, 195 Ill. A. 511; 
Heffron v. Knickerbocker, 57 Ill. A. 
339. But see Hughes vy. Carne, 135 
Tl. 519, 26 NE 517 (rule inappli- 
cable to an amended and _ supple- 
mental bill which may be treated 
as am original bill, as when it seeks. 
relief not sought in the original bill 
or introduces a new cause of ac- 


tion). 

Ind.—Patten yv. Stewart, 24 Ind. 
332. 

Me.—Birmingham vy. Lesan, 77 
Me. 494, 1 A 151. 

Md.—O'’Hara v. Shepherd, 3 Md. 


on 306; Winn v. Albert, 2 Md. Ch. 
42. 

Mass.—Bartlett v. New York, etce., 
R. Co., 226 Mass. 467, 115 NE 976; 
McMurtrie vy. Guiler, 183 Mass. 451, 
67 NE 358; Bernard y. Toplitz, 160 ~ 
Mass. 162, 35 NE 673, 39 AmSR 
aR Pinch vy. Anthony, 10 Allen 
70. 


Miss.—Brown v. State Bank, 381 


Miss. 454. 

N. J.—Edgar y. Clevenger, 3 N. J. 
Eq. 258. 

N. Y.—Candler v. Pettit, 1 Paige 


168, 19 AmD 399. 

N. D.—Swedish-American Nat. 
Bank v. Dickinson Co., 6 N. D. 222, 
69. NW 455, 49 LRA 285. 

Pa.—Butier’s App., 6 A 708; Ken- 
tucky Bank v. Schuylkill Bank, 1 
Pars. Eq. Cas. 180; Mitcheson v. 
Harlan, 3 Phila. 385. 

Vt.—International Paper. Co. v. 
Bellows Falls Canal.-Co., 88 Vt. 98, 
90 A 948. 

W. Va—Straughan vy. Hallwood, 
30 W. Va. 274, 4 SE 394. 

3. Bros 


Eng.—Davidson v. Foley, 
Ch. 598, 29 Reprint 721. 

[a] If a bill is so entirely de- 
fective that no decree can be made 
upon it, it will not be aided by a 
supplemental bill founded on facts 
that have subsequently taken place. 
pager v.» .Clevenger;...3' /N. Jo. Hide 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 


§§ 666-668] 


out of the same transaction.7° If plaintiff had no 
ground for the proceedings originally, he should file 
a new bill showing a case which will entitle him to 
equitable relief ;71 but if his original bill was suffi- 
cient to entitle him to one kind of relief, and facts 
subsequently occur which entitle him to other or 
more extensive relief, he may have such relief by 
setting out such new matter in the form of a supple- 
mental bill.7* If the original bill is sustainable on 
any ground, even for the purpose of granting tem- 
porary relief, the court having possession of the 
cause may hold it for the more general and impor- 
tant purposes of the bill, and will permit plaintiff 
to file a supplemental bill”? An objection to a sup- 
plemental bill on the ground that it seeks to main- 
tain the suit upon facts which have oceurred since 
the filing of the original bill, is waived by failure 
to demur to it upon that ground, and answering,’4 
or by consenting to go into a full hearing upon the 
merits of the case as set forth in the original and 
supplemental bill.7° But if defendant in answering 
the origina! bill specifically alleges a want of equity 
therein, it is proper to consider and decide on de- 
murrer to the supplemental bill the question thus 
raised .(° 

[§ 667] E. Parties.*7 In a supplemental bill 
filed for the purpose of introducing new matter, 
where there has been no change of parties, all of 
them must. be made parties to such bill.78 And where 
such bill is filed for the purpose of putting in issue 
a new fact or an old fact newly discovered, the 
original defendants should be made parties to it.7 
But where new parties are brought in by a suppie- 
mental bill, the original defendants need not be 
made parties to such bill,8° unless they have an in- 
terest in the supplemental matter.*+ Where, how- 
ever, an original defendant is directly interested in 
a decree against the new parties, he should be made 
a party to the supplemental bill,*? in accordance 
with the general rule as to parties in equity.®? Where 
the new matter charged in a supplemental bill does 
not affect the rights or interests of a mere formal 
party to the original bill, it is not necessary to make 
him a party to the supplemental bill.** Where a 
stranger who has acquired an interest himself files a 
supplemental bill, he must bring in as parties there- 


70. Birmingham vy. Lesan, 77 Me. | Ch. 
494, 1 A 151; MecMurtrie v. Guiler, | bert, 
183 Mass. 451, 67 NE 358; Pinch v. a 
Anthony, 10 Allen (Mass.) 470. Reprint 1132. 

71. Candler v. Pettit, 1 Paige (N. 81. 
Y¥.). 168, 19. AmD. 399; Kentucky 
Bank v. Schuylkill Bank, 1 Pars. Eq. 82. 
@as, )(2a.))- 180: 83. 


4 Johns. 


EQUITY 


Bignall vy. Atkins, 


Bignall v. 
369, 56 Reprint 1132. 
Chase. v. Searles, 45 N. H. 511. 92. 
See supra § 253 et seq. 
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to all the remaining parties to the original.8® A 
supplemental bill cannot be maintained against per- 
sons who are not shown to have or claim any inter- 
est in the subject matter of the original suit.8¢ Such 
a bill may be filed by defendant, if his interests so 
require.8* 

Changing parties. The fact that plaintiff desires 
to drop out of the case some of the parties de- 
fendant to the original bill does not of itself give 
him the right to proceed by supplemental bill, espe- 
cially when it appears that such change of parties 
is not essential.*8 ; 

[§ 668] F. Demurrer, Plea, and Answer. Be- 
sides the usual grounds of demurrer,®® defendant to 
a supplemental bill may demur thereto’on the ground 
that it is not properly connected with the origi- 
nal,®® that it presents newly arising matter to aid 
an original bill fatally defective,®! or that for any 
other reason it is not properly supplemental,®? or 
that it appears on its face that plaintiff is not en- 
titled to file this kind of bill, either for want of 
title or from mistake in pleading,®* or that it was 
not filed in time.°* A demurrer will lie if the bill 
is founded on matters arising prior to the filing of 
the original bill, where the suit is in that stage in 
which an amendment is permissible.°® Where a 
supplemental bill, on matter arising subsequently to 
the filing of the original bill, is brought against a 
person who is not a party to the original bill and 
who sets up no interest in the matters therein liti- 
gated, he may demur.°® ‘hat a supplemental bill is 
filed without leave is not matter of demurrer, al- 
though the bill upon that ground may, in the discre- 
tion of the court, be dismissed.®? On a demurrer to 
an original and a supplemental bill the allegations 
of the two bills will be considered together.9% In 
determining whether a supplemental bill filed after 
decree is demurrable for laches, reference may be 
had to the reeérd, including the answer in the origi- 
nal case.°® Where it is expressly stated in a sup- 
plemental bill, filed by leave of court, that there is 
no newly discovered evidence, and the former plead- 
ings and also the testimony taken on a former hear- 
ing are made part of such bill, a demurrer thereto 
raises the question whether the whole record pre- 
sents a case showing prima facie a right of relief 


(N. Y.) 450; Ensworth v. Lam- 91. Lowry v. Harris, 12 Minn. 
Ch. (N. Y.) 605; | 255; Kentucky Bank v. Schuylkill 
6 > Madd::369) 5156 1 Bank, 12 Pars. | Hq. CasseCbanclour 
Straughan v. Hallwood, 30 W. Va. 
Atkins, 6 Madd.| 274, 4 SE 394, 8 AmSR 29. See also 
supra § 666. 
Williams vy. Winans, 20 N. J. 


Bq. 392; Woodruff v. Brugh, 6 N. J. 


72. Miller v. Cook, 135 Ill. 190, 84. Allen v. Taylor, 3 N. J. Eq. | Hq. 465; Stafford v. Howlett, 1 Paige 
25 NE 756; Gage v. Parker, 103 Ill. | 4385, 29 AmD 721. (N. Y.) 200; Wing v. Champion, 1 
528: Candler v. Pettit, 1 Paige (N. 85. 3 Daniell Ch. Pr. p 180. Tenn. Ch. 517. 
ae 168, 19 AmD 399; Kentucky 86. Edison Electric Light, ete., 93. Cooper Eq. Pl. 212; Story Eq. 
Bank v. Schuylkill Bank, 1 Pars. Eq.| Co. v. Blomquist, 185 Fed. 615;/ Pi. § 612. , 

Cas. (Pa.) 180. Dadirrian v. Gullian, 80 Fed. 986. 94. Henry vy. Travelers’ Ins. Co., 

73. Edgar v. Clevenger, 3 N. J. 87. O’Donnell vy. McCann, 77 N. J.| 45 Fed. 299. | 
Hq. 258. Eq. 188, 75 A 999; New Jersey Zinc 95. Baldwin v. Mackown, 3 Atk. - 

74. Lowry v. Harris, 12 Minn.| Co. v. New Jersey Franklinite Co.,| 817, 26 Reprint 1267; Colclough vy. 
255. LS Ndi Gees acs Evans, 4 Sim. 76, 6 EngCh 76, 58 

75. Pinch v. Anthony, 10 Allen 88. Mosgrove v. Kountze, 14 Fed.| Reprint 30; Cooper Eq. Pl. p 214; 2 


(Mass.) 470. But see Straughan v. 
Hallwood, 30 W. Va. 274, 4 SH 394, 89. 
8 AmSR 29 (such supplemental bill, 


although filed by leave of court Fla. 353. : 
without objection and not demurred Miss.—Dickson 
to, should be dismissed on the hear-| Freem. 721. 


315, 4 McCrary 561. 
See supra §§ 462-478. 
90. Fla.—Crump v. 


N. J.— Bennett v. Bennett, 63 N. J. 


Daniell Ch. Pr. (5th Am. ed) p 1534; 
Story Eq. Pl. § 614. 
Perkins, 18 96. Cooper Hq. Pl. p 214; 2 Dan- 
jell Ch., Pr: (5th Am. ed) .p 15384; 
Story Eq. Pl. § 614. 

97. Henry v. Travelers’ Ins. Co., 
45 Fed. 299; Orvis v. Coie, 14 Ill. A. 


v. Poindexter, 


ing). sys QD. epi 
illi i Py Wave 2806.0, 49.) Av ebOd: Walliams: vy.) 283; Barriclosy. “Drenton, Muth yaic, 
Acaon 2 oe saggy le tae ae Winans, 20 N. J. Ea. 392. ete., Ins. Co., SOME. sd eee eiGcemelio se 
9 3 N. Y.--Milner v. Milner, 2 Bdw. 114. | Melton v. Withers, 2°S. C. 561. But 


77. Bringing in new parties see 


Va.—McComb y. Lobdell, 32 Gratt. 


see Tappan v. Evans, 12 N. H. 330 


‘ § 335. ’ I 
hg Prone dd ores Ayasandk Ch.| (73 Va.) 185. (objection by demurrer allowed). 

(N Y.) 362 a See also supra § 665. . 98. Nadel v. Weber Bros. Shoe 
79. “Greenwood vy. Atkinson, 5 [a] Objection ie aves by: fail- ree 70 Fla. 218, 70 S 20, LRA1916D 
im. int|ing to demur and going to hearing | 1230. : ay , 

“ty SA A er LE ai NS toe oe We uika) Crump vy. Perkins, 18 99. Mitchell v. Big Six Dev. Co., 
80. McGown v. Yerks, 6 Johns.! Fla. 353. 186 Fed. 552. 
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for plaintiff.1 The dismissal of an amended and 
supplemental bill, upon demurrer, operates as a dis- 
missal of the original bill as amended;? but if de- 
fendant answers the original bill and demurs to the 
supplemental bill only, the original bill should not 
be dismissed upon the mere allowance of the de- 
murrer to the supplemental bill. Pleas and answers 
to supplemental bills are governed by the same rules 
as to form and substance as pleas and answers to 
the original bill. The answer should be confined 
to the supplemental bill and eannot be made the 
pretext for adding to or amending the answer to the 
original.® Defenses which have eon considered on 
an original bill cannot be again set up by the same 
defendants in an answer to a supplemental bill.® 
Where the case made by the supplemental bill can- 
not stand as against defendant thereby made a 
party, without the evidence under the original bill, 


XIV. BILLS 


[§ 669] A bill of revivor is a bill to continue a 
suit which has abated for want of proper parties.’” 
It is not the commencement of a new suit, but a 
mere continuation of the original one.!® Questions 


EQUITY 


[§§ 668-671 


which is inadmissible as to him, and no advantage 
ean accrue to plaintiff from the supplemental bill, 
the new defendant will not be required to answer it, 
but the bill will be dismissed. Where the purpose 
of the bill is merely to bring in a new party he alone 
should answer it. Where a supplemental bill is. 
filed, defendant should be given an opportunity to 
answer.® An allegation, inter alia, in a supple- 
mental bill, made as a basis for relief not within 
the scope of the original bill, is not ground for the 
dismissal or striking out of the supplemental bill, 
and calls for no action by the court beyond refusing 
to grant relief based thereon.1° The filing of an an- 
swer to an original bill after an amended and sup- 
plemental bill has been filed, without any notice 
thereof, is not a waiver of the right to demur to 
the supplemental bill.++ 


OF REVIVOR 


as to the necessity for filing a bill of revivor, its 
form and sufficiency, the parties thereto, process. 
thereon, defenses thereto, and the like, have been 
fully discussed elsewhere in this work.'* 


. 


XV. ISSUES, PROOF AND VARIANCE +> 


[§ 670] A. Necessity for, and Burden of, Proof 
—l1. Issues Generally. A consideration of the na- 
ture, requisites, and forms of equity pleading shows 
that the system gives no opportunity for single for- 
mal issues such as are required at the common law.1® 
With the disuse of special replications,’ the cause 
was put at issue by service upon defendant of a 
subpena to rejoin, or an appearance gratis to re- 
join, without the actual filing of a rejoinder.1* Now 
this formality is largely disregarded and the cause 
deemed at issue upon the filing of the general repli- 
cation;?® or, where general replications have been 
abolished, upon the filing of the answer.?° Perhaps 
the logical view, having due regard to the history 
of the court of chancery and the evidential charac- 
ter of the responsive answer,”? is that plaintiff must 
make.out his entire case by proof, with the right 
to use the answer so far as its admissions render 
it available for that purpose,?? the practice of tak- 
ing the bill as confessed for want of appearance or 
answer being a comparatively recent one.?> There 
is no practical difference, however, between this the- 
ory and the theory of an analogy to the common 


law, because each party is bound by the admis- 
sions contained in his pleadings, plaintiff by the 
admissions in his bill,?* and defendant by those in 
his answer.?° Evidence on matters confessed by the 
pleadings will not be considered.?® An allegation in 
a bill of a material matter and a direct denial of 
that allegation in the plea or answer, frame an issue 
of fact.27 An issue cannot be raised by a notice that 
a matter not put in issue by the pleadings will be 
contested at the hearing.?® Issues in chancery can- 
not be made up by affidavits.2? Where an immate- 
rial issue has been joined, the court will disre- 
gard it.%° 

Case stated. While there is no authority for the 
submission of a case stated in an equity proceed- 
ing? yet the court may dispose of the case on un- 
disputed facts contained in the bill and answer and 
so called ‘‘case’’ stated.?2 

[§ 671] 2. Burden of Proof—a. In General. 
There is no difference in respect to the burden of 
proof between proceedings at law and in equity; in 
both, the party maintaining the affirmative & the 
issue has it cast upon him.?8 


\ 


1. Cheever v. Ellis, 144 Mich. 477, [b] An original bill in the nature 21, See supra § hee infra § 695. 
108 NW 390, 11 LRANS 296. of a bill of revivor is one which 22. See supra §§ 564, 565; infra 
2. Bonney vy. Lamb, 210 Ill. 95,|is filed when the death of a party,| § 672. 
71 NE 375. whose interest is not determined by 23. See supra § 566. 
3. McElwain y. Willis, 3 Paige} his death, is attended with such a 24. Peacock ‘vi ‘Terry; 9UiGa. sits 
(N. Y.) 505 [aff 9 Wend. 548]. transmission of his interest that | Lawless v. Jones, 1 A. K. Marsh. 
4. 38 Daniell Ch. Pr. pp 184, 185.|the title to it, as well as the person | (Ky.) 16. 
See also supra §§ 505-584. entitled, may be litigated. Bouvier 25. See supra § 564. 
5. Swan v. Dent,-2 Md. Ch. 111. lot IBF 26. Robinson y. Philadelphia, etc.,. 
6. Scott v. Lazell, 177 Fed. 608. [c] A bill of revivor and supple-| R. Co., 28 Wed. 577; Kanawha Coal 
7. Stover vy. Wood, 26 N. J. Eq.|}ment is a compound of a. supple-| Co. v. Kanawha, ete., Coal Co., 14 F. 
5G" Late ,28 5N- f.. Ea. (2481. mental bill and bill of revivor, and | Cas. No. 7,606, 7 Blatchf. 391; Park- . 
8. Calwell v. Boyer, 8 Gill & J.| not only continues a suit which has|hurst v. McGraw, 24 Miss. 134; Lip- 
(Md.) 136. ; abated, but supplies any defect in| pincott v. Ridgway, 11 _N. J. Hq. 526; 
9. Duplesse y. Haskell, 89 Vt. 166, | the original bill arising from subse-| Evans v. Huffman, 5 N. J. Hq. 354. 
94 A 508. quent events. Bowie v. Minter, 2 27. Peirce v. Woodbury, 100 Me.. 
10. Whitaker v. Whitaker Iron] Ala. 406; Westcott v. Cady, 5 Johns.|1, 60 A 424. 
Co., 288 Fed. 980. Ch. (N. Y.) 834, 9 AmD 306. 28. Doughty v. West, 7 F. Cas. No. 
11. Bonney v. Lamb, 210 Ill. 95, 13. Clark v. Mathewson, 12 Pet. | 4,029; Hudson v. Bingham, 12 Heisk.: 
71 NE 3875. (U. S.) 164, 9 L. ed. 1041; Brooks vy. (Tenn.) 58. 
12. Kennedy v. Georgia State|Laurent, 98 ‘Fed. 647, 39 CCA 201. 29. Farrell v. Farrell, 149 Ill. A. 
Bank, 8 How. S.) 586, 12 L. ed. 14. See Abatement and Revival 1 | 47. 
1209. Cy Sp" 15: 30. Steele v. Wynn, 139 Ill. A. 428. 
fa] Other definitions.—A bill of 15. See also generally Pleading 31. Collins v. Stone, 11 Pa. Dist. 
revivor is one which is brought to] [31 Cyc 670 et seq]. 432. 
continue a suit which has abated 16. See supra §§ 389-595. 32. Collins v. Stone, 11 Pa. Dist. 
before its final consideration, as for 17. See supra § 587. 432. k 
example, by death. Clarke vy. 18. Story Eq. Pl. (10th ed) § 879. 33. U. S.—Sharon y. Hill, 22 Fed. 
Mathewson, 12 Pet. (U. S.) 164, 9 19. See supra § 586. 28, 10 Sawy. 394. 
L. ed. 1041. 20. See supra § 586. ‘Ark.— Beecher v. Brookfield, 33 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 672] b. What Plaintiff Must Prove. The 
practical rule is that it devolves upon plaintiff to 
establish by evidence every averment of his bill es- 
sential to entitle him to relief,*4 except such as are 
expressly or by implication admitted by the an- 
swer,** the rules already stated as to the effect of 
not answering all the allegations of the biil,?* or 
not answering at all,” being borne in mind in this 
Immaterial averments need not be 
proved.** The rule prevails as at law that the sub- 
stance only of the issue need be proved.?? It is not 
incumbent on plaintiff, in order to recover, to prove 
all the facts alleged in his bill, provided he proves 
facts embraced by its averments sufficient in law to 


connection. 


aa 259; Cummins v. Harrell, 6 Ark. 


D. C.—Wagenhurst v. Wineland, 20 

App. 865. 

Ind.—F itch v. Polke, 7 Blackf. 564. 
Iowa.—Johnson v. McGrew, 11 

Iowa 151, 77 AmD 137. 
Md.—Schnepfe v. Schnepfe, 108 

Md. 139, 69 A 829; Bevans v. Sulli- 

van, 4 Gill 383. 

(AE ar RA v. Russell, 13 Pick. 


Mo.—Locke v. Bowman, 168 Mo. A. 
121, 151 SW 468. 
Pvncnt ton v. Corwin, 17 Oh. St. 


Pa.—Pusey v. Wright, 31 Pa. 387; 
Barclay’s App., 38 LegIint 440; Auden- 
reid v. Walker, 11 Phila. 183. 

R. I.—Seamans v. Burt, 11 R. I. 


320. 
Tenn.—Deaderick v. Watkins, 8 
Humphr. 520; Ready v. Munday, 1 


Tenn. Ch. 453. 

Utah.—Herriman Irr. Co. v. But- 
terfield Min. Co., 19 Utah 453, 57 P 
537, 51 LRA: 930: 

Vt.—Felton v. Chellis, 81 Vt. 10, 
69 A 149, 

fa] Cross bill.—The burden of 
proving matters alleged in a cross 
bill as a ground for affirmative re- 
lief is upon the party filing the 
eross bill. Richardson v. Light- 
cap, 52 Miss. 508; Herriman Irr. Co. 
v. Butterfield Min. Co., 19 Utah 453, 
57 P 537, 51 LRA 930. 

[b] A reference, pending a suit to 
surcharge and falsify settled ac- 
counts, to take proof and report upon 
the account, “‘with a view to expedite 
the hearing of the cause, the parties 
by their solicitors agreeing thereto,” 
does not prejudice the legal rights 
of the parties or change the burden 
of proof. Patton v. Cone, 1 Lea 
(Tenn.) 14, 18. 

Burden of proof generally see Evi- 
dence §§ 13-24. 

Burden of proof as to laches see 
supra § 248. 

34. U. S.—Cissell ‘v. Dutch, 125 
Weis: Lisle SYSCb 8297 "31" ved! 6425 
Coonrod v. Kelly, 119 Fed. 841, 56 
CCA 358; Gaines v. Agnelly, 9 F. 
Cas. No. 5,178, 1 Woods 238; Smith 
v. Burnham, 22 F. Cas. No. 13,018, 2 


Sumn. 612. 
Ala.—White v. Wiggins, 32 Ala. 
424. 


Fla.—wWatson v. Bair, 73 Fla. 255, 
T4sS 317. 

Ky.—wWilson v. Sanders, 11 Ky. Op. 
863. 

Mich.—Darling v. Hurst, 39 Mich. 
765; Jones v. Wells, 31 Mich. 170. 

N. Y.—Day v. Potter, 9 Paige 645. 

Tenn.—Thompson vy. Thompson, 1 
ere, 97. 

Va.—Larkey v. Gardner, 105 Va. 
718, 54 SE 886; Piper v. Douglas, 3 
| Gratt. (44 Va.) 371. 

W. Va.—Hardman v. Cabot, 60 W. 
Va. 664, 55 SE 756, 7 LRANS 506, 9 
AnnCas 1030; Clifton v. Weston, 54 
W. Va. 250, 46 SE 360. a, 

[a] All essential facts.—Plaintiff 
must make out every fact which uh- 
der the particular circumstances of 
the case is essential to establish the 
ground on which he_ seeks relief. 
Small v. Boudinot, 9 N. J. Eq. 381. 

[b] The statute law of another 


EQUITY 


state must be proved when material 
to plaintiff’s title. Tatum v. Hines, 
15 Ark. 180. 

[c] Equitable defense in court of 
law.—Defendant, who makes an 
equitable defense in a court of law, 
is in fact plaintiff in equity and is 
bound to prove the case on which he 
relies for relief. Waln v. Smith, 1 
Phila. (Pa.) 362; 

35. U. S.—Lovell v. Johnson, 82 
Fed. 206 [aff 91 Fed. 160, 38 CCA 
426]; Surget v. Byers, 22 F. Cas. No. 
13,629, Hempst. 715 [aff 19 How. 303, 
15 L. ed. 670]. 

Ala.—Lunsford v. Empire Realty, 
CLCy sO. oO. 960. 

i Det 


Del.—Cochran vy. 
200. 

D. C.—Emig v. Baker, 44 App. 306. 

Fla.—Watson v. Bair, 73 Fla. 255, 
74 S 317; Pittman v. Milton, 69 Fla. 
304, 68 S 658; Langford v. Read, 69 
Fla. 198, 68 S 723; Mitchell v. Ma- 
son, 65 Fla. 208, 61 S 579; Russell v. 
Stickney, 62 Fla. 569, 56 S 691; Grif- 
fith v. Henderson, 55 Fla. 625, 45 S 
1003; Lykes v. Beauchamp, 49 Fla. 
333, 38 S 603; Parken v. Safford, 48 
Fla. 290, 37 S 567; Pinney v. Pinney, 
46 Pla. 559, 35S 965. 

Ga.—Brown v. Savannah Mut. Ins. 
Co., 2# Gall ot. 

Tll.—Clark v. Wilson, 127 Ill. 449, 
19 NE &60, 11) AmSR 143 [aff 27 Til. 
; Vanpelt v. Hutchinson, 114 
435, 2 NE 491; McVey v. Mc- 
Quality, 97 Ill. 98; Munson v. Miller, 
66 Ill. 380; Holbridge v. Bailey, 5 
Til. 124. 

Ind.—Campbell v. Brackenbridge, 8 
Blackf. 471. 

Iowa.—Johnson vy. McGrew, 11 Iowa 
151, 77 AmD 187. 

Ky.—Wallace v. Twyman, 3 J. J. 
Marsh. 457; Saunders v. Saunders, 1 
Bibb 558; Reading v. Ford, 1 Bibb 
338. 

Md.—Dugan v. Gittings, 3 Gill 138, 
43 AmD 306; Joice v. Taylor, 6 Gill 
& J. 54, 25 AmD 325. ’ 

Mich.—Darling v. Hurst, 39 Mich. 
765. 

Miss.—Shotwell v. Webb, 23 Miss. 
O15: 

Mo.—Rumsey v. People’s R. Co., 144 
Mo. 175, 46 SW 144. 

N. J.—Denman v. Nelson, 31 N. J. 


Cooper, 


Eq. 452. 

N. Y.—Ontario Bank v. Root, 3 
Paige 478. 

Gh._Fithian v. Corwin, 17 Oh. St. 
118. 


Pa.—Crombie v. Order of Solon, 157 
Pa. 588, 27 A 710; Barclay’s App., 38 
LegiInt 440; Audenreid v. Walker, 11 
Phila. 183. a 

Tenn.—Humphreys v. McCloud, 3 
Head 235; McGuire v. Caruthers, 5 
Humphr. 414. 

Va.— Wright v. Wright, 97 SE 358; 
Lee County Justices v. Fulkerson, 21 
Gratt. (62 Va.) 182; Piper v. Doug- 
las, 3 Gratt. (44 Va.) 3871; Tennent 
vy. Pattons, 6 Leigh (33 Va.) 196. 

W. Va.—McDermott v. Pentress 
Gas Co., 82 W. Va. 230, 95 SE 841; 
Bronson v. Vaughn, 44 W. Va. 406, 
299 SE.1022; Bryant v. Groves, 42 W. 
Va. 10, 24 SE 605; Thompson v. Ed- 
wards, 3 W. Va. 659. 

See also.supra § 564. 

And see Evidence § 17. 
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warrant a decree in his favor.4° Where a bill is 
filed against several defendants whose liabilities are 
separate and distinct as among themselves, material 
facts denied by any of them should be proved, al- 
though admitted by most of them.*1 
brought in behalf of plaintiff and such others having 
a like interest as may come in to prosecute the suit, 
and no others come in, plaintiff must show that he 
is himself entitled to equitable relief.*? 
new defendant is brought in by supplemental bill 
after the proofs have been taken, and such new de- 
fendant answers both the original and the supple- 
mental bill, the proofs already taken cannot be used 
against him, and the answer must be taken as true 


If a bill is 


Where a 


[a] Material allegations expressly 
denied must be proved by plaintiff. 
Watson v. Bair, 03 Ba es2b5se7aaes 
317; Griffith v. Henderson, 55 Fla. 
625, 45 S 1003; Neldon v. Roof, 55 N. 
J. Eq. 608, 38 A 429. 

[b] Allegations expressly ad- 
mitted need not be proved. Watson 
v. Bair, 73 Fla. 255, 74 S 317; Griffith 
v. Henderson, 55 Fla. 625, 45 S 1003; 
Chrisman First Nat. Bank v. Wat- 
son, 277 Ill. 186, 115 NE 156; Hinton 
v. Tyler, 163 Tl) (A; 454. 

[ec] Equity jurisdiction. — Aver- 
ments for the purpose of establishing 
jurisdiction in equity, unless ad- 
mitted, must be proved or no relief 
can be granted. Shotwell v. Webb, 
23 Miss. 375; Ontario Bank v. Root, 


3 Paige (N. Y.) 478; McGuire v. 
Caruthers, 5 Humphr. (Tenn.) 414; - 
Virginia Exch. Bank vy. Morrall, 16 
W. Va. 546. 

[d]- Consideration. — Where the 


answer of defendant sets up a fail- 
ure of consideration for the obliga- > 
tion sued on, the burden of proving 
the consideration is upon plaintiff. 
Smith v. O’Brien, (Fla.) 78 S 13; Otis 
v. McCaskill, 51 Fla. 516, 41 S 458; 
Braxton v. Liddon, 49 Fla. 280, 38 S 
717, 55 Fla. 785, 46 S 324; Kellogg 
v. Singer Mfg. Co., 34 Fla. 99, 17S 68. 

[e] Mere allegations of fraud 
denied by answer and unsustained by 
proof will not justify a court of 
equity in taking jurisdiction of a 
contested legal claim. Hume, ete., 
Co. v. Condon, 44 W. Va. 553, 30 SE 
56. 

{f] Negative allegaticus. — (1) 
Generally speaking negative allega- 
tions need not be proved as pleaded. 
Mobile v. Chapman, (Ala.) 79 S 566. 
(2) But where plaintiff grounds his 
cause of action on a negative allega- 
tion, the establishment of which is 
an essential element in his case, he 
is bound to prove it, although nega- 
tive in its terms (Mobile v. Chap- 
man, supra; Nash v. Hall, 4 Ind. 444), 
(3) unless the subject matter of the 
allegation lies peculiarly within the 


knowledge of defendant (Mobile 
v. Chapman, supra). (4) Proof of 
negative averments generally see 


BHvidence § 15. 

{g] Charge repeated in bill taken 
pro confesso.—When a charge in a 
bill is once denied by answer, it must 
be proved, although it is repeated 
in an amended bill that is taken for 
confessed. Greenwade v. Greenwade, 
38 Dana (Ky.) 495. 

Proof of exhibits at hearing see 
infra § 718. 

36. See supra § 565. 

87. See supra § 566. 

38. Marx v. District Grand Lodge 
INO. HW [Oh B. Bs MoT Ala. 107747 
S 207; Fall v. Simmons, 6 Ga. 265; 
Chiles v. Boon, 3 B. Mon. (Ky.) 82; 
Edsell v. Briggs, 20 Mich. 429. 

39. King v. King, 9 N. J. Eq. 44; 
2 Daniell Ch. Pr. p 415. See also Evi- 
dence § 16; Pleading [31 Cyc 674]. 

40. Continental Nat. Bank  v. 
Nashville First Nat. Bank, 1 Tenn. 


Ch. A. 449. 

41. Henderson vy. Hall, 134 Ala. 
455, 32 S 840, 68 LRA 673. 

42. Hubbell v. Warren, 8 Allen 


(Mass.) 173. 
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unless further proofs are taken.*? 


[21 0. 5.] 


[§ 673] ¢. What Defendant Must Prove. When 
issue is Joined by filing a replication,** or in the 
manner provided, in those jurisdictions where repli- 
cations have been abolished,*® all matters alleged 
in the answer that are not responsive to the bill are 


43. Hopkins v. McLaren, 
GND YD 66Ne 

44. See supra § 585. 

45. See supra § 586. 

46. U. S.—-Seitz v. Mitchell, 94 U. 
S. 580, 24 Li. ed. 179; Humes v. 
Scruggs, 94 U. S. 22, 24 L. ed. 51; 
Clements vy. Nicholson, 6 Wall. 299, 
18 L. ed. 786; Gaines v. Hennen, 24 
-How. 553, 16 L. ed. 770; McCoy v. 
Rhodes, 11 How. 131, 13 L. ed. 634; 
U. S. Bank v. Beverley, 1 How. 134, 
11 L. ed. 75; Clarke v. White, 12 
Pet. 178, 9 LL. ed. 1046; Hughes v. 
Blake, 6 Wheat. 453, 5 L. ed. 303; 
Coca-Cola Co. v. Gay-Ola Co., 200 
Fed. 720, 119 CCA 164; Rittersbusch 
Vv. Atchison, Ote.; he Co se el 98 Wed. 
46, 117 CCA 154; Lewis Pub. Co. v. 
Wyman, 168 Fed. 756 [mod on other 
grounds 182 Fed. 13, 104 CCA 453]; 
People’s U. S. Bank vy. Gilson, 161 
Fed. 286, 88 CCA 332 [aff 140 Fed. 
1]; Pennsylvania Co. v. Cole, 132 Fed. 
6685: Robinson v, American Car, etc., 
Co., 132 Fed. 165 [aff 135 Fed. 693, 
68 CCA 331 (certiorari den 203 U.S. 
590, 27 SCt 777, 51 L. ed. 330)];, Reid 
v. McCallister, 49 Fed. 16; Allen v. 
O’Donald, 28 Fed. 17; Cavender v. 
Cavender, 8 Fed. 641, 3 McCrary 158 
Pati. 114) Us2S.) 464, 5 2SCt 955,429. Ty. 
ed. 212]; Flagg v. Mann, 9 F. Cas. 
No. 4,847, -2 Sumn. 486; Howe v. 
Williams, 12 F. Cas. No. 6,778, -2 Cliff. 
245; Randall v. Phillips, 20 F. Cas. 
No. ‘dl; 555, 3 Mason 378; Robinson v. 
Cathcart, 20 F. Cas. No. 11,947, 3 
Cranch CG. C. 377; Tilghman vy. Tilgh- 
man, 23 F. Cas. No. 14,045, Baldw. 
464; "Tobin v Walkinshaw, 23 F. Cas. 
No. 14,068, OMoA UL: 265. Sa verPar= 
rott, 27 F. Cas. No. 15,998, McAll. 
271. And see Gernon v. Boecaline, 10 
F. Cas. No. 5,366, 2 Wash. C. C. 199. 

Ala._—Sanders v. Steele, 124 Ala, 
415, 26 S 882; Barton vy. ‘Barton, 75 
Ala. 400; Buchanan vy. Buchanan, 72 
Ala. 55; Craft v. Russell, 67 Ala. 9; 
Gordon v. Bell, 50 Ala. 213; Frazer 
v. Lee, 42 Ala. 25; Keiffer v. Barney, 
31 Ala. 192; Webb v. Webb, 29 Ala. 
588; Carroll v. Malone, 28 Ala, 521; 
Royall v. McKenzie, 25 Ala. 363; 
Walker v. Palmer, 24 Ala, 358; Han- 
son v. Patterson, 17 Ala. 738; Powell 
v. Powell, 10 Ala. 900; Wellborn v. 
Tiller, 10 Ala, 305; Brandon y. Cabi- 
ness, 10 Ala. 155; Dunn vy. Dunn, 8 
Ala, 784; Carpenter v. Devon, 6 Ala. 
718; Huntsville Branch Bank v. Mar- 
shall, 4 Ala, 60; Forrest v. Robinson, 
2 Ala. 215; Lucas v. Darien Bank, 
2 Stew. 280; McGowen v. Young, 2 
Stew. & P. 160. 

Ark.—Magness vy. Arnold, 31 Ark. 
103; Stillwell v.. Badgett, 22 Ark. 
164; Shields v. Trammell, 19 Ark. 
51; Wheat v. Moss, 16 Ark. 243; 
Walker v. Scott, 13 Ark. 644; Rob- 
erts v. Totten, 13 Ark. 609; Scott Vv. 
Henry, 13 Ark. 112; Whiting v. Beebe, 
12 Ark. 421; Byers v. Fowler, 12 Ark. 
218, 54 AmD 271; Pelham v. More- 
land, 11 Ark. 442; Sneed y. Town, 9 
Ark. 535% Pelham v., Floyd, 9 Ark. 
530; Patton vy. Ashley, 8 Ark, 290; 
Hartfield v. Brown, 8 Ark. 283. 

Conn.—Marion v. Faxon, 20 Conn. 
486. 

Del.—Merriken vy. Godwin, 2 Del. 
Ch, 236; Robinson v. Jefferson, 1 Del. 
Ch. 244. 

D. C.—Alfred Richards Brick Co. v. 
Trott, 16 App. 293; Marmion v. Mc- 
Clellan, 11 App. 467; Dexter v. Gor- 
don, 11 App. 60. 

Fla.—Tampa Picture Plays Theater 
Co. v. Williams, 78 S 674; Watson 
v. Bair, 73 Fla. 255, 74 S$ (317; Far- 
rell -v. Forest Inv. Co., »73 Fla..191, 
74 S 216; Pittman v. Milton, 69 Fla. 


4 Cow. 
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put in issue, and new matter in opposition to, or in 


304, 68 S 658; Langford v. Read, 69 
Fla. 198, 68 S 723; American Securi- 
ties Co. vy. Goldsberry, 69 Fla. 104, 
67 S 862; Mitchell vy. Mason, 65 Fla. 
208, 61 S 5795 Davis’ v. Horne, 57 
Fla. 396, 49 S 505; Griffith v. Hen- 
derson, 55 Fla. 625, 45 S 1003; Par- 
sons v. Ramsey, 53 Fla. 1055, 43 5 
503; Tyler v. Toph, 51 Fla. 597, 40 
S 624; Mayo v. Hughes, 51 Fla. 495, 
40 S 499; Parken vy. Safford, 48 Fla. 
290, 37 S 567; Pinney v. Pinney, 46 
Fla, 559, 35 S 95; Maxwell v. Jack- 
sonville Loan, etc., Co., 45 Fla. 425, 
34 S 255; Orman v. Barnard, 5 Fla. 
528° 

Ga.—Neal v. Patten, 40 Ga. 363; 
Laub v. Burnett, 31 Ga. 304; Cart- 
ledge v. Cutliff, 29 Ga. 758; Lee v. 
Baldwin, 10 Ga. 208; Dennis v. Ray, 
9 Ga, 449. 

lll.—Brockway vy. McClun, 243 Il. 
196, 90 NE 374; Harding vy. Hawkins, 
141-0701) 572,481 NE 307,033. AmsR 
347; Lake Shore, etc., R. Co. v. Mc- 
Millan, 84 Ill. 208; O’Brien v. Fry, 
82 Ill. 274; Roberts v. Stigleman, 78 
Ill, 120; Walton v. Walton, 70 Ill. 
142; Mahoney v. Mahoney, 65 Ill. 
406; Cooper vy. Tyler, 46 Ill. 462, 95 


AmD 442; Winkler v. Winkler, 40 
Tl. -179;3 Stark .v. Hillibert,” 19) Til. 
344; Brown v. Welch, 18 Ill. 343, 68 


AmD 549; Cummins v. Cummins, 15 
Ill. 38; Chambers v. Warren, 13 U1. 
318; Lynn. v.. Lynn, 10 Till. 602; 
Jameson vy. Conway, 10 Ill, 227; EHd- 
wards v. Beaird, 1 Ill. 70; Gormley v. 
Vydarena, 205 Ill. A. 538; Cole v. 
Shetterly, 13 Ill. A. 420; Batten- 
hausen v. Bullock, 8 Ill. A. 812 [aff 
108 Til. 28]. 

Ind.—Peck v. Hunter, 7 Ind. 295; 
Brown vy. Woodbury, 5 Ind. 254; Ba- 
ker v. Leathers, 3 Ind. 558; Fitch v. 


Polke, 7 Blackf. 564; Pierce v. Gates, 
7 Bilackf. 162; lark v. Spears, 7 
Blackf. 96; Wasson vy. Gould, 3 
Blackf. 18; Green y. Vardiman, 2 
Blackf. 324. 


Iowa—Gilebrt vy. Mosier, 11 Iowa 
498; White v. Hampton, 10 Iowa 238; 
Schaffner v. Grutzmacher, 6 Iowa 137. 

Ky.——Carter v. Leeper, 5 Dana 261; 
Todd v. Sterrett, 6 J. J. Marsh. 425; 
Atwood v. Harrison, 5 J. J.-Marsh. 
329; Taylor v. Morton, 5 J. J. Marsh. 
65; Lampton v. Lampton, 6 T. B. 
Mon. 616; Vance v. Vance, 5 T. B. 
Mon. 521; Harrison v. Edwards, 3 
Litt. 340; Lyon v. Respass, 1 Litt. 
133; Prior v. Richards, 4 Bibb. 356; 
Chinowith v. Williamson, 2 Bibb 336; 
Reading v. Ford, 1 Bibb. 338; Ball- 
inger v. Worley, 1 Bibb. 195; Bright 
v. Haggin, Hard. 536; Tunstall vy. 
McClelland, Hard, 519. 

Me.—Peaks v. McAvey, 7 A 270; 
Bradley v. Webb, 53 Me. 462; Gil- 
more v. Patterson, 36 Me. 544; Buck 
v. Swazey, 35 Me. 41, 56 AmD 681; 
Gould v. Williamson, 21 Me, 2738; 
ee v. Elliot, 15 Me. 1255-32 AmD 

le 


Mda.—Davis v. Crockett, 88 Md. 
249, 41 A 66; Smott v. Rea, 19 Md. 
398: Cecil. v. Cecil, 19 Ma. 72, 81 
AmD 626; McNeal v. Glenn, 4 Md. 
87; Alexander vy. Ghiselin, 5 Gill 138; 
Fitzhugh v. McPherson, 8 Gill 408; 
Jones v. Belt, 2 Gill 106; Gardiner v. 
Harde, 12 Gill & J. 365; Glenn v. 
Hebb, 12 Gill & J. 271; Maccubbin v. 
Cromwell, 7 Gill & J. ‘157; Hagthorp 
v. Hook, 1 Gill & J. 270; Ringgold v. 
Ringgold, 1 Harr. & G. 11, 18 AmD 
250; Neale v. Hagthrop, 3 Bland 551; 
Salmon v. Clagett, 3 Bland 125. 

Mass.—O’Hare vy. Downing, 130 
Mass. 16; Leach -v. Fobes, 11 Gray 
506, 71 AmD 732; New England Bank 
v.. Lewis, 8 Pick. 1138. 


|v. Moffitt, 7 Miss. 


avoidance of, the allegations of the bill must be 
proved by defendant.** 
defendant cannot be called upon to prove anything 
until plaintiff has, by his allegations and proofs, 
established such a case as would entitle him to re- 


But while this is true, yet 


Mich.—Newlove vy. Callaghan, 386 
Mich. 301, 49 NW 214; Rogers- v. 
Odell, 36 Mich. 411; Hart y. Carpen- 
ter, 36 Mich. 402; Hunt v. Thorn, 
2 Mich. 213; Van Dyke v. Davis, 2 
Mich. 144; Schwarz v. Wendell, Walk. 
267; Atty.-Gen. v. Oakland County 
Bank, Walk. 90. 

Miss.—Austin Clothing Co. ye 
Posey, 105 Miss. 720, 63 S 224, 64 S 
5; Dyer v. Williams, 62 Miss, 302; 
Osborne vy. Crump, 57 Miss. 622; Rodd 
v. Durbridge, 53 Miss. 694; Mitchell 


v. Tishomingo Sav. Inst., 53 Miss. 
613; Park vy. Bamberger, 52 Miss. 
565; Parmele v. McGinty, 52 Miss. 
475; Wofford vy. Ashcraft, 57 Miss. 
641; Miller v. Lamar, 43 Miss. 383; 
Dease v. Moody, 31 Miss. 617; Wil- 


liams v. Cammack, 
AmD 508; Brooks y. Gillis, 20 Miss. 
538; Liddell v.. Sims, 17 Miss. 596; 
Jack v. State, 14 Miss. 494; Russell 
303; Greenleaf v. 
Highland, 1 Miss. 375; Planters’ Bank 
v. Courtney, Sm. & M. Ch. 40; Plant- 
ers’ Bank v. Stockman, Frreem. 502. 
Mo.—Walton v. Walton, 17 Mo. 376. 
N. H.—Rogers vy. Mitchell, 41 N. 
H. 154; Busby v. Littlefield, 33 N. 


27 Miss. 209, 61 


H..763) Miles.\v. Miles)’ 32.-N.. Ho 147, 
64 AmD 362; Bellows v. Stone, 18 
INS es 465. 


N. J.—Beckhaus v. Ladner, 48 N. 
J..Eg. 152, 21 A 724 [aff 50 N. J. Ha: 
487, 27 A 636]; Ingersoll v. Stiger, 
46 N. J. Hq. 511, 19 A 842; Wilkin- 
son yv. Bauerle, 41 N. Je Ea. 635, 7 
A 514; Brown vy. Kahnweiler, 28 ’'N. 
J. Eq. 311; Fey v. Fey, 27 N. J. Ea. 
213; - Van Dyke v. Van Dyke, 26 N. J. Eq. 
180: Roberts v. Birgess, 20 N. J. Ha. 
139: Winans v. Winans, 19 N. J. Eq. 
220: Voorhees vy. Voorhees, 18 N. J. 
Eq. 223; Huffman vy. Hummer, 17 N. 
J Eq. 363; Miller v. Gregory, 16 N. 
Je Eqs 274; Stevens v. Post, 12 N. 
J. Eq. 408; Green vy. Pallas, 12) Node 
Eq. 267; Butler v. Society, ete., 12 N. 
Bh rae! OC 264 [rev 12 N. J. Ea. 498]; 
Morris Canal, etc., Co. v. Jersey City, 


U2 Neen FENG 227" bates 12) Nest. sa. 
545]; Fisler v. Porch, 10 N. J. oa 
243; Wanderhoof y. Clayton, 6. NI. 


Eq. 192; Lovett v. Demarest, 5 N. J. 
Hq. 1138; Bray v. Hartough, 4 N. J. 

Eq. 46; Hutchinson y. Tindall, 3 N. J. 

Eq. 357; Neville v. Demeritt, 2 N. J. 

Hq. 321; Dickey v. Allen, 2 N, J. Eq. 

40; Miller v. Wack, 1 N. J. Eq. 204. 

N. Y.—Dunham vy. Jackson, 6 Wend. 
22; Anderson v. Roberts, 18 Johns. 
515, 9 AmD 235; Simson vy. Hart, 14 
Johns. 63; Post v. Kimberly, 9 Johns. 
470; Green v. Hart, 1 Johns. 480; 
Bush v. Livingston, 2 Cai. Cas. 66, 
2 AmD 316; Wakeman v. Grover, 4 
Paige 23 [aft 11.Wend. 187, 25 AmD 
624]; Anonymous, Hopk. 27; Minturn 
Vv. Seymour, 4 Johns. Ch. 497; Hart v. 
Ten Hyck, 2 Johns. Ch. 62; Valentine 
v. Farrington, 2: Edw. 53; Atwater v. — 
Fowler, 1 Edw. 417. 

N. C.—Fleming vy. Murph, 59 N. C. 
59; Woodall v. Prevatt, 45 N. C. 199; 
Lyerly v. Wheeler, 38 N. C. 599; 
Jones v. Jones, 36 N. C. 332; Johnson 
Vv... Person;: 16, Nii Cy 364; Salter ~~. 
Spier, 1 N. C. 230. 

Oh.—Brown v. Cutler, 8 Oh. 142; 
Harris v. Carlisle, 7 Oh. Pt. II 144; 
Methodist Episcopal Church v. Wood, 


5 Oh, 283 

Pa.—Luburg’s App., 17 A. 245; 
Kenney’s App., 9 Pa. Cas. 437, 12 A 
589; Vollmer’s App., 61 Pa. 118; In 
re Naglee, 52 Pa, 154; Coleman v. 
Ross, 46 Pa, 180; Pusey v. Wright, 
31 Pa. .387;, Com... v., Cullen, .13/ Pay 
133, 53 AmD 450; Baker v. William- 
son, 4 Pa. 456; Berger v. Berger, 44 
Pa. Super. 805; Worthington’s Mst., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lief, in absence of rebutting proof on the part of 
Plaintiff in equity, as at law, must 
recover upon the strength of his own title, and not 
upon the weakness of that of defendant.‘® 

The general rule is 
that when a replication has been filed to a plea, it 
is incumbent upon defendant to prove the facts as- 
serted by the plea,*®? which he may do by averments 
A distinction has been taken 
between an affirmative plea setting up matters de- 
hors the bill, and a negative plea denying some ma- 
As to the former the 
burden of proof rests upon defendant, as to the 
The negative part of an 
anomalous plea need not be proved by defendant.°? 
Where a plea is filed to the whole bill, and an an- 
swer is also filed to it containing more than is ap- 
plicable in support of the plea, and general repli- 
cations are filed to both plea and answer, defend- 
ant must prove the matters contained in the plea, 


aefendant.47 


{§ 674] 3. Proof of Pleas. 


contained in the bill.5° 


terial allegation in the bill. 


latter upon plaintiff.51 


6 Pa. Super. 484; 
Walker, 11 Phila. 183. 

. Il—Ives v. Hazard, 4 .R. I. 14, 
67 AmD 500; Parkes vy. Gorton, 3 R. 


Audenreid  v. 


1 We fs 
S. C.—Walker v. Berry, 42 S. C. 
Vy Sob CLOUdy, V4 ;Calhoun,s 13. —« Cs 
q. 


358; Barr v. Haseldon, 31 S. C. 
Eq. 53; Ellis v. Woods, 30 S. C 

19; Reeves v, Tucker, 26 S. C. 
150; Ison v. Ison, 26 S. C. Eq. 
Gordon. Vv.) -<Saunders;,.7 . S..:C. 
ee Dyre v. Sturges; 3 S- C. 

Tenn.—De Berry v. Hurt, 7 Baxt. 
390; Gass v. Arnold, 6 Baxt. 329; Hum- 
phreys County v. McAdoo, 7 Heisk. 
585; Dodson v.. Dodson, 6 Heisk. 110; 
State v. McAuley, 4 Heisk. 424; Wolfe 
v. Cawood, 1 Heisk. 597; Rollings v. 
Cate, 1 Heisk. 97; Gass v. Simpson, 
4 Coldw. 288; Deaderick v. Watkins, 
8 Humphr. 520; Davis v. Clayton, 5 
Humphr. 446; Sims vy. Sims, 
Humphr. 370; Wallen v. Huff, 5 
Humphr. 91; Cocke vy. Trotter, 10 
Yerg. 213; Alexander v. Wallace, 10 
Yerg. 105; Napier v. Elam, 6 Yerg. 
ne Beech v. Haynes, 1 Tenn. Ch. 
69. 
Tex.—Jouett v. Jouett, 3 Tex. 150; 
Thouvenin y. Helzel, 3 Tex. 3 

Vt.—Phelps v. Root, 78 Vt. 493, 63 
A 941; Wells v. Houston, 87 Vt. 245; 
Spaulding v. Holmes, 25 Vt. 491; 
Adams v. Adams, 22 Vt. 50; Sanborn 
v. Kittredge, 20 Vt. 632, 50 AmD 58; 
Allen v. Mower, 17 Vt. 61; McDon- 
ald v. McDonald, 16 Vt. 630; Morse v. 
Slason, 16 Vt. 319; Pierson v. Clayes, 
15 Vt. 93; Lane y. Marshall, 15 Vt. 
85; Cannon vy. Norton, 14 Vt. 178; 
Mott v. Harrington, 12 Vt. 199; Mc- 
Daniels v._Barnum, 5 Vt. 279. , 

Va.—Lewis v. Mason, 84 Va. 731, 
10 SE 529; Leas v. Hidson, 9 Gratt. 
(50 Va.) 277; Mathir v. Zane, 6 Gratt. 
(47 Va.) 246; Payne v. Coles, 1 Munf. 
(154 Va.) 9373; Purcell. vi Purcell, 4 
Hen. & M. (14 Va.) 507; Beckwith v. 
Butler, 1 Wash, (1 Va.) 224; Kerr v. 
Love, 1 Wash. (1 Va.) 172; Norman 
Vell, 2) Patt, & po. h676. 

W. Va.—Seim v. O’Grady, 42 W. Va. 
77, 24 SE 994; Smith _v. Patton, 12 
W. Va. 541; Jones v. Cunningham, 7 
WwW. Va. 707; Fluharty v. Beatty, 4 
W. Va. 514. E 

Wis.—Remington v. Willard, 15 
Wis. 583; Cooper v. Tappan, 9 Wis. 
361; Garlick v. McArthur, 6 Wis. 450; 
Williams v. Starr, 5 Wis. 534; Shel- 
don v. Sheldon, 3 Wis. 699; Smith 
v. Potter, 3 Wis. 432; Farmers’, etc., 
Bank y. Griffith, 2 Wis. 443; Parish 
y. Gear, 1 Pinn. 261. 

Eng.—Boardman y. Jackson, 2 Ball 
& B. 386; Freeman y. Tatham, 5 
Hare 329, 26 EngCh 329, 67 Reprint 
939; Bartlett v. Gillard, 3 Russ. 149, 
3 BEngCh 149, 88 Reprint 532; Or- 
mond vy. Hutchinson, 13 Ves. Jr. 47, 
33 Reprint 212; Thompson v. Lambe, 
q Ves. Jr. 587, 32 Reprint 236. 
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contract must be 


a bill is filed by 


to a plea of non 


See Evidence § 17. 

“Affirmative averments in an an- 
swer that are not required by the 
bill of complaint,-.that do not grow 
out of any transaction or facts al- 
leged in the bill or admitted in the 
answer, and that are not inseparably 
connected therewith, constitute new 
matter not responsive to the bill of 
complaint and if not proved, cannot 
avail. the defendant.” Griffith v. Hen- 
derson, 55 Fla. 625, 626, 45 S 1003 
[quot Watson v. Bair, 73 Fla. 255, 
74 S 317]. 

{a] Payment.—Where the answer 
alleges payment of a demand sought 
to be enforced by bill, the answer 
is of no effect as evidence of such al- 
leged payment, which must be es- 
tablished by independent proof. Roy- 
all v. McKenzie, 25 Ala. 363; Nichols 
v. Daniels, 1 Miss. 224; Walker vy. 
Berry, 42 S. C. L, 33; Ison v..1son, 
26 S. C. Eq. 15; Adams v. Adams, 22 


Vt. 50; Hickman y. Painter, 11 W. 
Va. 386. 
{b] Cancellation.—An answer al- 


leging cancellation or agreement to 
cancel the instrument in suit sets 
up new matter which must be proved. 
Wasson vy. Gould, 3 Blackf. (ind.) 


18; Ingersoll v. Stiger, 46 N. J. Eq. 
511, 19 A 842, 
{c] Transfer or assignment.— 


Where a bill in equity for the reas- 
signment of stock alleged by the bill 
to have been pledged as coliateral 
is met by an answer aileging a later 
transaction by which the stock orig- 
inally pledged became vested in de- 
fendant in absolute ownership, the 
burden is on defendant to prove the 
later transaction, Berger v. Berger, 
44 Pa. Super. 305. 

[d] Res judicata.—Allegation of a 
former suit and decree therein con- 
stituting an estoppel must be proved 
by defendant. Humes v. Scruggs, 94 
U.S:,22, 24 lL. ed..51; Dexter v. Gor- 
don, 11 App. (D. C.) 60. 

{e] Where a deed is pleaded, or 
only stated in the answer as a bar 
to the relief, without having been 
mentioned in the bill, the replication 
puts only its execution in issue, and 
it cannot be impeached by proof of 
eollateral facts. But it is otherwise 
where the deed with all its attending 
cireumstances is set forth in an an- 
swer, and is made the foundation of 
a charge against plaintiff. Boyd v. 
Hawkins, 17 N. C. 195. 

{f] If defendant pleads a matter 
of privilege to excuse him from an- 
swering interrogatories, and plaintiff 
replies, defendant must prove such 
matters. Northwestern Bank vy. Nel- 
son, 1 Gratt. (42 Va.) 108. 

[g] Matter proper for cross bill.— 
Matter which should have been set 
up by cross bill must be proved. 
by defendant, although it be set out 
in the answer by way of detense. 


' Randolph vy. Wilson, 38 N, J. Eq. 28 


“(PL GsIay dad, 


and plaintiff must prove the allegations in his bill 
as to matters in the answer not in support of the 
plea but responsive to the bill.®* 
puts in issue solely the truth of the plea,®* the evi- 
dence must be strictly confined to that issue.5> When 
the case is set down for hearing, on defendant’s 
plea, evidence previously taken by him cannot be 
considered by the court.°® 

[§ 675] 4. Proof of Execution of Instruments. 
Where the execution of a contract is averred against. 
parties who cannot be supposed to be privy to the 
mode or time of its execution, the execution of suck 


As a replication 


proved.®* Defendant may deny on 


oath the execution of any document exhibited to 
the bill and thus put plaintiff on proof.?§ 


Where 


assignees and the answer ealls for 


proof of the assignment, proof thereof is neces- 
sary to support a decree in favor of plaintiffs.®® A 
general traverse, 


not under oath, is not equivalent 
est factum and therefore does not 
[aff 38 N. J. Eq. 287]. 
47. Bryant v. Groves, 
10, 24 SE 605. 
48. <Antones v. 


42 W.- Va. 


Eslava, 9 Port. 
(Ala.) 527; Pickens v. Harper, Sm. 
& M. Ch. (Miss.) 539; Fisk v. Pot- 
is 2 Abb. Dec. (N. Y.) 138, 2 Keyes 


49. U. S.—Stead v. Course, 4 
Cranch 408, 2 L. ed. 660; American 
Graphophone Co. v. Leeds, ete., Co., 
140 Fed. 981; Wenham v. Switzer, 48 
Fed. 612; Sharon vy. Hill, 22 Fed. 
28, 10 Sawy. 394; Germon vy. Bocca- 
line, 6 F. Cas. No. 5,366, 2 Wash. 
CUCL oS 


Fla.—Ocala Fdy., etc., Works v. 
Lester, 49 Fla. 347, 38 S 56. 
Peete cene 7a v. Lockner, 30 Md. 

Mich.—Little v. Stephens, 82 Mich. 
596, 47 NW 22. 

N. J.—Miller v. U. S. Casualty Co., 
61 Ne Je, B04 7 A509. 

[a] Examination of witnesses.— 
The parties proceed to the examina- 


tion of witnesses in the same way 
as on replication to an answer. Reiss- 


neryy Vay Anness;) 1.20.2 0H. CasineNo: 
11,687. 
[b]. Where defendant relies on 


written eements to sustain his 
plea it is the duty of the court to 
ascertain from the instruments 
whether they do sustain the plea. 
American Graphophone Co. v, Edison 
Phonograph Works, 68 Fed. 451. 


50, Lane y. Ellzey, 6 Rand. (27 
Va.) 661. 
[a] Proof by bill—If defendant 


pleads usury, and the bill itself on 
its face, and the documents filed 
with it, present a case of usury, such 
as is pleaded, it is not necessary for 
defendant to take depositions to sup- 
port his plea. Lane v. Ellzey, 6 Rand. 


(27 Va.) 661. 

Wetzlar, 197 Fed. 
119; Vacuum Oil Co. v. Eagle Oil Co., 
154 Fed. 867 [aff 162 Fed. 171, 89 CCA 
463, certiorari den 214 U. S. 515, 29 
SCt 696, 53 L. ed. 1063]. See also 
Ocala Fdy., ete.,, Works v. Lester, 
49 Fla. 347, 38 S 56 (distinction com- 
mented upon). 

52. Farrington v. Harrison, 44 N. 
Jn bg? 2325.10) A105, 5b Ales. 

53. Ocala Fdy., etc., Works v. Les- 
ter, 49 Fla. 347, 38 S 56. 

54. See supra § 592. 

55. Little v. Stephens, 82 Mich. 
596, 47 NW 22; Hurlbut v. Britain, 
Walk. (Mich.) 454; Fish v. Miller, 5 
Paige (N. Y.) 26; Bogardus v. Trinity 


Church, 4a acd. Ch. GN ea kc 
633. 

56. Hancock v. Carlton, 6 Gray 
(Mass.) 39. 

57. Thorington v. Carson, 1 Port. 
(Ala.) 257. 

58. Oliver v. Person, 30 Ga. 391, 
76 AmD 657. 

59. Tennent v. Pattons, 6 Leigh 


(33 Va.) 196. 


562 [21C.J.] 


require proof of the execution of a note set up in 


a bill.®° 


Statutes which provide for the reception, without 
proof of its execution, of a written instrument which 
is the foundation of the action or defense, unless 
the person denying the execution thereof shall verify 
his plea by affidavit,®? usually apply as well to suits 


in equity as to actions at law.°? 
[§ 676] 

In General. 

that the parties 


considered except that relating to 


60. Shackleford v. Hunt, 4 B. Mon. 
(Ky.) 262; Garland v. Denny, Sie 15% 
Mon. (Ky.) 125: 

61. See statutory provisions; and: 

Ala.—Sulzby v. Palmer, 192 Ala. 
524, 70 S 1. 

Ma.—Fifer v. Clearfield, etc., Coal, 
eres Con 103 Mde lL m62 A 1122. 

Mich.—Mickle v. Maxfield, 42 Mich. 
304, 3 NW 961. 

x Tex.—Yeary v. Cummins, 28 Tex. 
ie 

Va.—Taylor v. Carter, 117 Va. 854, 
86 SE 120; James River, etc., Co. v. 
Littlejohn, 18 Gratt. (59 Va.) 53. 

W. Va.—Maxwell v. Burbridge, 44 
W. Va. 248, 28 SE 702; Robinson v. 
Dix, 18 W. Va. 528. 

See also Pleading [31 Cyc 529 et 
seq]. 

[a] Under federal equity rules, 
“by a demand served ten days be- 
fore the trial, either party may call 
on the other to admit in writing the 
execution or genuineness of any 
document, letter or other writing, sav- 
ing all just exceptions; and if such 
admission be not made within five 
days after such service, the costs of 
proving the document, letter or writ- 
ing shall be paid by the party refus- 
ing or neglecting to make such ad- 
mission, unless at the trial the court 
shall find that the refusal or neglect 
was reasonable.” Equity Rules (1912), 


rule 58. 
62. Sulzby v. Palmer, 194 Ala, 524, 
70 S 1; Hooper v. Strahan, 71 Ala. 


15; Bonner v. Young, 68 Ala. 35; Hol- 
man v. Norfolk Bank, 12 Ala. 369; 
Taylor v. Carter, 117 Va. 845, 86 SH 
120; Maxwell v. Burbridge, 44 W. Va. 
248, 28 SE 702; Robinson v. Dix, 18 
W. Va, 528. But see Singleton Vv. 
Gayle, 8 Port. (Ala.) 270 (under 
prior Statute). 

{a] The Mlinois statute (Hurd 
Rev. St. [1908] c 110) relating to proof 
of execution of the writing on which 
an action is brought and the effect 
of a verified denial thereof does not 
apply to a suit in equity for the 
foreclosure of a trust deed. McCor- 
mick” vy. “Unity ‘Co:, 239) T1306)" 87 
NE 924. 

63. U. S.—Ferguson Contracting 
Co. v. Manhattan Trust Co., 118 Fed. 
791, 55 CCA 529; Blandy v. “Griffith, 
3 F. Cas. No. 1,529. 

Ala.—Manchuria SS. Co. v. Donald, 
77 S 12; Harrison vy. Mock, 10 Ala. 


185. ; 
Ark,—Trapnall v. Burton, 24 Ark. 


871, 

Cal.—Green vy. Covillaud, 10 Cal. 
317, 70 AmD 725. 

Conn.—Colwell v. Warner, 36 Conn. 


224, 
Fla.—Mitchell v. Mason, 65 Fla. 
Stockton y. Jackson- 


208, 61 S 579; 
ville Nat, Bank, 45 Fla, 590, 34 $ 
86, 


Sota 
Tll.— Millard v. Millard, 221 Ill. 

77 NE 595; Beamer vy. Morrison, 210 
Ill. 443, 71 NE 402; Minchrod y. Ull- 
mann, 163 Ill. 25, 44 NE 864; Hall 
v. Towne, 45 Ill. 493; Carmichael vy. 
Reed, 45 Ill. 108; Maher v. Bull, 44 
OB Oils 

ee eat v. Peelman, 4 Ind. 
612. 


Iowa.—Shaw Vv. Livermore, 2 


B. Relation of Proof to Pleadings—1. 

The very object of pleadings requires 
be confined to the matters 
contained therein, and therefore no evidence will be 


EQUITY 


bill.8¢ 


matters alleged 


Greene 338. 

Mich.—Emerson vy. 12 
Mich, 314. 

N. J.—Whittaker v. Amwell Nat. 
Bank, 52 N. J. Hq. .400, 29 A 203; 
Moores v. Moores, 16 N. J. Eq. 275; 
Vansciver v. Bryan, 13 N. J. Hq. 434. 

N. Y.—Bailey v. Ryder, 10 N. Y. 
368, Seld. 17; Chautauqua County 
Bank v. White, 6 N. Y. 236, 57 AmD 
442 [rev 6 Barb. 589]; Field v. New 
Morks 36 UNGSY whbtO eos Ami 435: 
James v. McKernon, 6 Johns. 543. 

Oh.—Shur v. Statler, 2 Oh. Dec. 
(Reprint) 70, 1 WestLMonth 317. 

Pa.—Bishop vy. Buckley, 33 Pa. 
Super, 123. 

Va.—Welfley v. Shenandoah Iron, 
ete., Co., 83 Va. 768, 3 SE 376; Nash 
Ve UNashi 2o. ratty 9 Co9n Vas) Osos 
Thompson -vy. Jackson, 3 Rand. (24 
Va.) S04 ios AnD) 20s Ki bb: Ay. 
Dixon, 1 Rand, (22 Va.) 249. 

W. Va.—Smith vy. Lowther, 35 W. 
Va. 300, 13 SE 999; Ruffner v. Hew- 
itt, 14 W. Va. 737; Burley v. Weller, 
14 W. Va. 264. 

Wis.—=Galevv,. Cutler, 1 Pinn, 253. 

See also Pleading [31 Cye 680]. 

{a] Evidence as to excluded is- 
sues.—Hvidence relative to issues 
which have been expressly excluded 
by the court will not be considered. 
Independent Baking Powder Co. v. 
Boorman, 137 Fed. 995. 

64. U. S.—Brooks vy. Laurent, 98 
Hed. 627,139) CCA 201, 

Ala.—Salmon vy. Wynn, 153 Ala. 
538, 45 S 183, 15 AnnCas 478. - 

Fla.—Pinney v. Pinney, 46 Fla. 559, 
85 S 95; Anderson vy. Northrop, 30 
Fla. 612, 12 S 318. 

Ill.— Fergus v. Russell, 277 Ill. 20, 
115 NE 166;\ Houlihan v. Morrissey, 
270 Ill, 66, 110 NE 341, AnnCas1917A 
364; Higgins v. Higgins, 219 Ill. 146, 


Atwater, 


76 NE 86, 109 AmSR 316; Terre 
Haute, etc., R. Co. v. Peoria, etc., R. 
Go., 167, El. 7296, 47 NE 513) fate: '61 


Ill. A. 405]; Walters v. Defenbaugh, 
90 Til, 241, 

Ky.—Hunt v. Daniel, 6 J. J. Marsh. 
398; Sprigg v. Albin, 6 J.. J. Marsh. 
158; Booth v. Booth, 3 Litt. 57: 

Md.—Schnepfe v. Schnepfe, 108 Md. 
139, 69 A 829; Robinson y. Town- 
shend, 3 Gill & J. 413. 

Mass.—Arnold_ v. Maxwell, 223 
Mass. 47, 111 NE 687; Ginn vy. Almy, 
212 Mass. 486, 99 NE 276; Malden, 
etc., Gas Light Co. y. Chandler, 209 
Mass. 354, 93 NE 791, 

Mich.—Barrows  v. 
Mich. 213. 

N. J.—Howell v. Sebring, 14 N. J. 


Baughman, 9 


Eq. 84. 
N. Y.—James y. McKernon, 6 
pee A Hayes v. Heyer, 4 Sandf. 


Or.—Benson vy. Keller, 37 Or. 120, 
60 P 918 

Pa. —Caveny Vv. Curtis, 257. Pa. 57), 
101 A 853; Bishop v. Buckley, 33 Pa. 
Super. 123. 

Va.—Parker y. Carter, 4 Munf. (18 
Witla) 2. on mone Achar a dese 

Wis.—Flint v. Jones, 5 Wis. 424; 
Brayton v. Jones, 5 Wis. 117. 

But see Werts v. Spearman, 22 S. 
C. 200 (plaintiff may attack for 
fraud a deed set up by defendant, 
although no charges of fraud are 


in the bill or answer.®? 
will be confined to matters alleged in his bill,®* and 
defendant to defenses set up in his answer.®® Plain= 
tiff will not be permitted to prove affirmative matter 
to rebut a defense, unless he has charged it in his 
A party will not be permitted to prove mat- 
ters alleged so vaguely and uncertainly as not to 
enable the other party to prepare his case so as to 
secure a full and fair investigation,®” but an argu- 
mentative denial, if distinct and certain, is sufficient 
to make an issue.®* 
the bill and denied in the answer, and such mat- 
ter is an issue in the cause, it is erroneous to ex- 


[§§ 675-676 


As a general rule plaintiff 


Where a matter-is averred in 


preferred in the bill). 

{a] Matters of estoppel are not 
available to plaintiff unless set up in 
the bill. Moran vy. Palmer, 13 Mich. 


67. 

[b] Affidavits may be read in sup- 
port of a bill on motion for a re- 
ceiver, but not to enlarge it. Hayes 
v. Heyer, 4 Sandf. Ch. (N. Y.) 485. 

[c] Exhibits.—Where a cause is 
set down for hearing upon the plead- 
ings on defendant’s motion, ex- 
pressly to preclude plaintiff from in- 
troducing evidence, which it is his 
duty to introduce in time to permit 
defendant to reply, plaintiff will not 
be permitted to introduce exhibits. 
and documents not made by proper 
reference a portion of the bill, Rob- 
inson Tobadco Co. vy. Philips, 12 Fed. 
670, 20 Blatchf, 569. 

{d] Issue raised by defendant.— 
Where defendant in his answer de- 
nies knowledge of a deed under 
which plaintiff claims, the latter may 
without amending his bill, offer proof 
on this point, as it is within the is- 
sue raised by defendant himself. 
O'Neill v. Cole, 4 Md. 107. 

65. U. S.—The Chusan, 5 F. Cas. 
No. 2,717; 2 Story 455 [rev 5 FE. Cas. 
No. 2,716, 1 Sprague 39]. 

Ala.—Grady v. Robinson, 28 Ala. 
289. 

Del.—Denash v. Security Trust, 
éete., Co., 10 Del. Ch. 225, 89° A597. 

Ill—Amberg v. Nachtway, 92 Ill. 
A. 608. 

Ky.—Garland vy. Denny, 3 B. Mon. 
125; Gregory v. Powers, 3 Litt. 339. 

Md.—Woods vy. Fulton, 4 Harr. & 
J. 329. 

Miss.—Ricks v. Hilliard, 45 Miss. 
359. 

N. J.—Mead v. Coombs, 26 N. J. Eq. 


173; Mann v. Bruce, 5 N. J. Eq. 413: 
: . C.—Bailey v. Wilson, 21 N. C. 
82. 
R. I.—Atlantic F. & M. Ins. Co. v. 
Wasee gel 9 Bie: Sy (8 
C—Heath vy; |, Blake.) 28 480) (GC! 
408. 5 SE 842. 


But see Broome vy. Beers, 6 Conn. 
198 (defendant, on a plea denying 
the truth of plaintiff's allegations, or 
without plea, may prove any matter 
of defense). 

66. U. S.—Horn v. Detroit Dry- 
Dock''Co., 150 Ur S: 610,.14 SCt 214, 
37 L. ed. 1199; Piatt v. Vattier, 9 Pet. - 
405, 9 L. ed. 173. 

Ala.—Beattie v. Abercrombie, 18 
Ala. 9. 

Ky.—-Smithpeters v. Griffin, 10 B. 
Mon. 259. 

N. J.—Cowart v. Perrine, 21 N. J. 


Eq. 101. 

ee Y.—Bailey v. Ryder, 10 N. Y. 
oO. 
67. Vogle v. Ripper, 34 Til. 100, 85 


AmD 298; Nash y. Nash, 28 Gratt. 
(69 Va.) 686. 
[a] Rule applied.—Where a bill 


alleges alterations in a note made by 
the maker’s consent, and the answer 
merely denies his consent, no evi- 
dence can be received to show that 


the alterations were fraudulently 
made, Vogle v. Ripper, 84 Ill. 100, 
85 AmD 298. 


68. Haskell v. Doty, 78 Cal. 424, 21 
Paro: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ong 


&§ 676-680] 


clude evidence as to the details of such matter.®® 
Where a bill is not demurred to, but is regarded as 
containing equity, evidence offered in support of 
its allegations should be received.7? And where an 
answer is not excepted to, averments setting up 


good affirmative defenses may be established by 


proof, although the answer contains matters that 
do not constitute a defense.™! 

The admissions of plaintiff 7? or defendant 7? need 
not be expressly charged in the answer or bill in 
order to enable the opposite party to use them in 
proof of facts charged therein. 

Matters of avoidance in an answer may be sup- 
ported or disproved by evidence aliunde on both 
sides.’4 

Upon bill and cross bill the court will not permit 
testimony taken in the original suit, not relevant to 
the issue in that suit, to be read, although it is 
relevant to the issue made by the pleadings to the 
suit in the cross bill.7° Where, however, the parties 
are the same and the evidence is applicable to the 
issues in both suits, in a hearing upon the cross bill, 
the testimony taken in the original suit will be ad- 


XVI. 


[§ 679] A. Evidence a Part of the Record. A 
fundamental idea of the chancery practice was that 
all proceedings, including the evidence, must be 
made a matter of record,’ and therefore all evi- 
dence, documentary or otherwise, must be filed,®® 
except documents already of record,** or made a 
part of the pleadings of the party in whose behalf 
they operate and admitted in the pleading of the 
opposite party.§7 

[§ 680] B. Ancient Method. Formerly evi- 
dence in chancery cases was taken secretly, and 
preserved a secret until publication passed. While 


69. Taylor Iron, etc., Co. v. Nich- 


EQUITY 


[210.5.] 553 


! 


mitted.** And where the point in issue in both 
suits is the same, and no testimony has been taken 
in the original suit, and the cross bill was filed in 
time, testimony taken in the cross suit may be read 
in both causes when they are heard together.” 

[§ 677] 2. Proof under General Charge. Under 
general allegations specific facts may be proved, 
provided the general charge is sufficient to apprise 
the adverse party of the nature of the evidence to 
be introduced.7* Proof of a fact not specifically al- 
leged, but substantially embraced in the case made 
by the answer and the bill, is admissible.? A gen- 
eral charge that a defendant has codperated with 
other defendants, without’ specifie traversable 
charges as to the manner of so doing, will not put 
such defendant’s acts in issue.8° 

[§ 678] ©. Variance. In equity, as at law,°t 
proofs must be confined to the noint in issue, and 
conform to the allegations in the pleadings, or there 
will be a fatal variance.82 A decree cannot be sup- 
ported unless it conforms to, and is supported by, 
both the pleadings and the proofs.** 


TAKING PROOFS 


mere formal proof of the execution of a document 
not impeached by the answer might be made viva 
voce at the hearing,’* provided an order was first 


and the proof shows a different trans- 


obtained for that purpose,®® all other testimony was 
required to be adduced in response to interrogato- 
ries framed by counsel and propounded to wit- 
| nesses, and their answers taken in writing in pur- 
suance of a commission or by an examiner of the 
court.°° , 

Publication in a legal sense is the open showing 
of depositions and giving copies of them to the par- 
ties by the clerks or examiners in whose custody 


“The effect of the rule is by referencé 


ols, 73 N. J. Eq. 684, 69 A 186, 133 
AmSR 753, 24 LRANS 983. 

70. Groves v. Fulsome, 16 Mo, 543, 
57 AmD 247. 

71. Braxton y. Liddon, 55 Fla. 785, 
46 S 324, 49 Fla. 280, 38 S 717. 

72. Peacock vy. Terry, 9 Ga. 137; 
Lyford v. Gove, 44 N. H. 253. 

73. Bishop v. Bishop, 13 Ala. 475; 
Brandon v. Cabiness, 10 Ala, 155; 
Bailey v. Wright, 24 Ark. 73; Cannon 
v. Collins, 3 Del. Ch. 132. 

74, Greenleaf v. Highland, 1 Miss. 
375. 

75. Holcombe v. Holcombe, 10 N. 
J. Eq. 284; Underhill v. Van Cort- 
Jlandt, 2. Johns. Ch. (N. Y.), 339 [rev 
on other grounds 17 Johns. 405]; 
Christian vy. Wrenn, Bunb. 321, 145 
Reprint 687. 

76. Holcombe v. Holcombe, 10 N. 
J. Eq. 284; Lubiere v. Genou, 2 Ves. 
579, 28 Reprint 369. 

77. Draper v. Gordon, 4 Sandf. Ch. 
(N. Y.).-210, 

7g. Moores v. Moores, 16 N. J. Eq. 
275. 

79. Ala—McLure v. Colclough, 17 
Ala. 89; Hallett v. Allen, 13 Ala. 554; 
Holman v. Norfolk Bank, 12 Ala. 
369; Fenno v. Sayre, 3 Ala. 458. 

Fla.—Eppinger v. Canepa, 20 Fla. 
262. 

Ky.—Lee y. Beatty, 8 Dana 204. 

N. J.—King v. King, 9 N. J. Eq. 44, 

N. Y.—Griffith v. Griffith, Hoffm. 
153 [rev on other grounds 9 Paige 
315]. 

ont Shavers vy. Kinnick, 1 Tenn. 
Gh, A= 65: 

[a] Payment.—(1) Under a plea 
of payment defendant may prove sat- 
isfaction of the demand in any man- 
ner, as by set-off or accord and sat- 
isfaction. Lee v. Beatty, 8 Dana 
(Ky.) 204; King vy. King, 9 N, J. Ka. 
44, (2) While the bill alleges one 
transaction, which it is charged did 
not constitute payment of a note, 


action, while the latter does not meet 
the allegations of the bill as to the 
particular transaction, it is admissi- 
ble under a general allegation of non- 
payment, also made in the bill. Moy- 
ers y. Kinnick, 1 Tenn. Ch, A. 65. 

gs0. Dawson v. Hall, 2 Mich. 390. 

81. See Judgments [23 Cyc 1520]; 
Pleading [31 Cyc 700 et seq]. 

82. See supra § 676. 

83. See infra §§ 854-861. 

84. Ala.—Turner v. Turner, 193 
Ala, 424; 69,.S'503;. - 

Ill.—Smith v. Newland, 40 Ill. 100; 
Mason vy. Bair, 33 Ill. 194, 

Ind.—Bennett v. Welch, 15 Ind. 332. 

Md.—Cannon y. Crook, 32 Md. 482; 
Addison vy. Bowie, 2 Bland 606. 

Miss.—Ccffin v. Murphy, 62 Miss. 
42 


{a] Exhibits.—As an exhibit may 
be proved at the hearing (see infra 
§ 718) the proof thereof does not 
necessarily become part of the record. 
Foote v. Lefavour, 6 Ind. 473. But 
see Ward v. Kelly, Smith (Ind.) 74 
(the record should show that exhibits 
read on the hearing were proved). 

[b] In Alabama (1) no testimony 
ean be considered unless it is noted 
by the register. Carson y. Sleigh, 201 
Ala. 86, 77 S 380, 201 Ala. 373, 78 S 
229; Whetstone v. McQueen, 137 
IMIG SOME BAY (Sy ea 229 i lsellevys vs 
Chandler, 75 S 973; Tatum v. Yahn, 
130 Ala. 575, 29 S 201. (2) Pleadings 
under this rule may not be used as 
evidence unless offered and noted by 
the register. Stouts Mountain Coal, 
ete., Co. v. Pollak, 195 Ala. 556, 70 S 
846; Speakman v. Vest, 154 Ala. 412, 
45 S 667; Tait v. American Freehold 
Land Mortg. Co., 132 Ala. 193, 31 S 
623; Goodloe v. Dean, 81 Ala. 479, 
8 S 197. (3) Where an order of sub- 
mission has been vacated and the 
cause resubmitted, the evidence must 
be again noted and entered. Reese 
vy. Barker, 85 Ala, 474, 5 S 305. (4) 


in the note of testimony to make a 
record of the evidence in substitution 
for that afforded by the ancient prac- 
tice of the chancellors of reciting in 
their decrees at length the entire 
pleadings and the substance of the 
evidence contained in the deposi- 
tions.” Turner yv. Turner, 193. Ala. 
424, 431, 69 S 503. (5) This rule is 
not applicable to evidence taken oral- 
ly before the court. Kelley v. 
Chandler, (Ala.) 75 S 973. (6) The 
court should not set aside the sub- 
mission of a cause in vacation and 
without notice to the opposite party 
permit the amendment of the note 


of testimony. Kelley v. Chandler, 
supra. 
{e] In Mlinois the act of Febr. 12, 


1849, allowing evidence to be taken 
as at common law, does not dispense 
with the necessity of its appearing 
in the record. Ward v. Owens, 12 
Ill. 283; White v. Morrison, 11 Ill. 
361. 

85. Chambers vy. Cochran, 18 
Iowa 159. And cases infra this note. 

{a] Filing after hearing.—(1) Pa- 
pers may not be filed after hearing 
except by leave of the court. Union 
Sugar Refinery v. Mathiesson,’ 23 F. 
Gas: No, 14,398, 3 Cliff. 146. (2) "The 
court has no authority after hearing 
to allow papers to be filed which 
were not before hearing a part of the 


record. Mullins v. Aiken, 2 Heisk. 
(Tenn.) 535, ‘ 
[b] Misplaced exhibits. — Leave 


may be given to file exhibits which 
were before the court at the decree, 
but misplaced. Craig v. Horine, 1 
Bibb (Ky.) 118. 


86. Powell y. Spaulding, 3 Greene 
(lowa) 448. 

87. Nick v. Rector, 4 Ark. 251; Ly- 
man v. Little, 15 Vt. 576. 

88. See infra, § 718. 

89. See infra § 718. 

90, 2 Daniell Ch. Pr. (ist ed) ¢ 
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they are.®t 


copies of them given out.°? 


shown by the other side. 
by rule or consent.®* 


[$ 681] 
eral. 


C. 


[§ 682] 2. Depositions—a.. 


20 (giving a full description of this 
obsolete practice). 


91. 2 Daniell Ch. Pr. (ist Am. ed) 
p 1131. 
92. 3 Blackstene Comm. p 450. See 


also Depositions §§ 311-315. 


93. 2 Daniell Ch. Pr. (1st Am. ed) 
p 1132, 
[a] When order made.—Publica- 


tion should be ordered on a rule day 
or in term time. Coal River Nav. Co. 
v. Webb, 3 W. Va. 438. 

{[b] In New York (1) according 
to the old chancery practice, a notice 
of the rule to pass publication had 
to be served on defendant’s solicitor 
or his agent. Billings v. Rattoon, 
5 Johns. Ch. 189. (2) But where such 
a rule had been enlarged no further 
rule need be entered upon the ex- 
piration of the further time, . Moody 
v. Payne, 3 Johns. Ch. 294. 

94. 2 Daniell Ch. Pr. (1st Am. ed) 
rep ra ls bale 

95. See statutory provisions and 
court rules; and State v. Howse, 134 
Tenn. 67, SW 510, LRA1i1916D 
1090, AnnCasi917C 1125; Cowan v. 
Lay, (Tenn, Ch. A.) 42 SW 68; Herold 
v. Craig, 59 W. Va. 353, 53 SH 466. 

{a] In Iowa, by statute (Code 
§ 2742), there are two methods of try- 
ing eyuity cases: (1) That which is 
generally applicable on written evi- 
dence. Harlan y. Porter, 50 Iowa 
446; State v. Orwig, 25 Iowa 280; 
Henderson v, Legg, 16 Iowa 484. (2) 
That applicable in divorce cases, 
-foreclosure of tax titles and of mort- 
gages, in default cases, and in all 
eases where all the parties thereto 
consent to such method, on same evi- 
dence as in actions at law. State v. 
Orwig, 25 Iowa 280; White v. Kelly, 
23 Iowa 275; Henderson v. Legg, 16 
Iowa 484, (3) The taking of steno- 
graphic notes is not a compliance 
with the law requiring written evi- 
dence. Godfrey v. McKean, 54 Iowa 
127, 6 NW 1651. 

96. See statutory provisions and 
court rules. 

{a] Under the federal equity rules 
(1) taking depositions is now limited 
to cases provided for by statute or 
to cases where good and exceptional 
cause is shown for departing from 
the general rule requiring the tak- 
ing of testimony orally in open court. 
Equity Rules (1912), rules 46,47. And 
see infra §§ 682-684, 686, (2) The right 
to take depositions under Rev. St. 
§ 863 is not iimited by these rules. 
Audiffren Refrigerator Mach. Co. v. 
General Electric Co., 245 Fed. 783; 
Iowa Washing Mach. Co. v. Ward, 227 
Fed. 1004. 


97. Ala.—Cross v. Watson, 197 
Ala. 171, 72 S 394; Edwards v. Ed- 
wards, 142 Ala. 267, 39 S' 82; Att- 


kisson vy. Attkisson, 17 Ala, 256. 
Ark.—Nick v. Rector, 4 Ark, 251. 
Tll.— Wallen v. Cunnings, 187 Ill. 

451, 58 NE 1095 [aff 88 Ill. A. 45]; 

Chicago, ete, R. Co., v. St. Louis, 

etc., R. Co., 79 Ill. A, 384. 
Ky.—Mocquot v. Meadows, 97 Ky. 

543, 31 Sw.129, 17 Kyl 371. 
Md.—Hatton v. Weems, 12 Gill & 

3. 88: Oliver v.. Palmer, 11° Gill'& 

J. 426; Kerr v. Martin, 4 Md. Ch. 342, 


Publication is said to pass when the 
depositions are so made public or openly shown and 
A rule to pass publica- 
tion was in the nature of an order of court direct- 
ing that publication should pass unless cause was 
Publication passed only 
At a later date it was pro- 
vided by order that publication should pass without 
rule or order upon expiration of the time for taking 
testimony unless the time was enlarged.** 
Modern Methods—l. 

The taking of testimony in equity cases is” 
now largely regulated by statutes and court rules.®® 
In General. 


EQUITY 


statute or rule. 


[§ 683] . 


In Gen- 


In | 


Mich.—Nolan vy. Garrison, 151 
Mich. 138, 15 NW 58;-McClintcck v. 
Laing, 22 Mich. 212; Bachelor v. 
Nelson, Walk. 449. 

N. Y¥.—Gihon v. Albert, 7 Paige 
218; Troup v. Sherwood, 3 Johns, Ch. 

8. 

Or.—Craig vy. Crystal Realty Co., 89 
Or Aono) eB als 

S. C—State Bank v. Rose, 21 S. 
Cc. Ha. 990. 

Va.—Burwell v. Burwell, 78 Va. 
574; Ross vy. Carter, 4 Hen. & M. (14 
Va.) 488. 

W. Va.—Cooper v. Bennett, 70 W. 
Va. 110, 73 SE 260, AnnCas1913D 851. 

See Depositions §§ 8, 21. 

98. ae generally Depositions 18 


court rules; and_ see 
Moody v. Moorman, 107 Md. 242, 68 
ae Knight v. Turner, 6 Ky. Op. 

[a] Special examiners.—(1) The 
court may appoint speciai examiners 
or designate standing masters. Van 
Hook vy. Pendleton, 28 F. Cas. No. 
16,852, 2 Blatchf. 85. (2) The ap- 
pointment of a special examiner need 
not appear upon the papers in the 
case, Smith v. Onion, 19 Vt. 432. (3) 
An examiner, appointed by the court 
in an equity proceeding to take and 
report the testimony of the parties, 
becomes an officer of the court, pro 
hac vice, similar in every respect to 
an examiner in chancery under a per- 
manent and general appointment. 
Steffe v. Kerr, 2 Woodw. (Pa.) 171. 

[b] Payment of fees.—(1) Ex- 
aminer may not withhold his report 
for purpose of compelling payment 
of his fees. McCarthy’s Est., 16 Pa. 
Co. 351; Steffee v. Kerr, 2 Woodw. 
(Pa.) 171. But see Williams v. Wet- 
more, 51 Fia. 614, 41 S 545 (examiner 
filed a report of plaintiff’s testi- 
mony, but did not file that of de- 
fendant because of the latter’s failure 
to pay the costs in accordance with 
the agreement between the parties). 
See also Depositions § 38. (2) Where 
defendant’s proofs are not filed be- 
cause the examiner’s fees have not 
been paid, plaintiff cannot compel 
their filing without paying such fees. 
Frese v. Biedenfeld, 9 F. Cas. No. 
a 3 Bann. & A. 205, 14 Blatchf. 

[ec] Right to clerk.—The examiner 
may have a clerk to write down the 
testimony but the examiner must be 
present when the testimony is taken 
down. Canton v. McGraw, 67 Md. 
583, 11 A 287. 

[ad] Advising witness as to an- 
swering.—(1) Counsel may not ad- 
vise the witness on the examination 
that he is not compelled to answer, 
but it is the duty of the examiner to 
inform him of his rights. Taylor 
v. Wood, 2 Edw. (N. Y.) 94. (2) “If 
questions are deemed by counsel to 
be objectionable, the proper practice 
is to make the objection and have 
the master or examiner note the 
same, and the witness should then 
answer the questions; and, if they are 
not proper or relevant to the issues, 
they will be disregarded by the 
court. ... Of course, matters that 


- [§§ 680-683 


the absence of express provisions to the contrary,°* 
the testimony of witnesses in equity suits may still 
be taken in the form of depositions upon written 
interrogatories in pursuance of a commission issued 
for. that purpose or upon notice, as provided by 
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Depositions thus taken are gov- 


erned by the general rules on the subject.°® 
Oral Examinations. 
risdictions, generally by rule of court, witnesses 
may be examined orally by counsel, instead of on 
written interrogatories, before an examiner or other 
officer by whom the testimony of such witnesses is 
reduced to writing and certified.®? 
quirement is that a party must furnish to his ad- 


In many ju- 


A frequent re- 


are clearly privileged, or forbidden 
upon some grounds of public policy, 
or so clearly irrelevant that it would 
be an abuse of the power of the court 
to compel an answer, should not be 
inquirea of a witness by opposing 
counsel; and in exceptional cases 
counsel of a party or of the witness 
may advise a witness not to answer 
such questions until they can be sub- 
mitted to the court for determination, 
but such instances are rare, and 
questions of the competency of a wit- 
ness, or the pertinency of testimony 
deemed objectionable, should be an- 
swered by the witness, after objec- 
tions thereto are noted, instead of 
counsel assuming to decide what 
questions shall or shall not be an- 
swered by a, witness whose testimony 
is being taken by an examiner.” In 
re Felts, 205 Fed 983, 985. See also 
Depositions , § 217. 

[e] Right to refuse to answer.— 


'(1) In general, a witness whose tes- 


timony is being taken orally before 
an examiner cannot refuse to answer 
a question on the ground that the 
evidence called for is immaterial or 
irrelevant, although there may be 
cases where the evidence is so clearly 
outside the issues that he will be 
entitled to the protection of the court. 
New England Phonograph Co, v. Na- 
tional Phonograph Co., 148 Fed. 324. 
(2) Where’a witness is apprehensive 
that some wrong will be done to his 
personal or property rights, he may 
refuse to answer and stand on such 
refusal until the matter has been _ 
determined by the court. Fahrney v. 
Ruminer, 153 Fed. 735, 82 CCA 621. 

{f] Ordering documentary evi- 
dence removed from district.—A fed- 
eral court has no power to order an 
examiner to remove to another dis- 
trict, for use there in examining wit- 
nesses books, and documents which 
have been produced before him by 
wituesses within tthe district, obedi- 
ent to subpanas duces tecum, and 
which are merely in his custody tem- 
porarily by courtesy. Pepper v. Rog- 
ers, 1387 Fed. 1738. 

[g] Federal equity rules.—(1) 
The federal equity rules provide fhat 
in all trials in equity testimony of 
witnesses Shall be taken orally in 
open court except as otherwise pro- 
vided by statute or rule, Equity 
Rules (1912), rule 46. (2) They also 
provide for taking .evidence hefore 
examiners when allowed by statute 


or for good or exceptional cause 
shown by affidavit. Equity Rules 
(1912), rule 47. (3) Under rule 46 


the judge who is to try the cause 
may, while on his vacation, at the 
residence of witnesses living at a 
greater distanee than’ one hundred 
miles or who are aged or infirm, take 
‘the testimony of ,jsuch witnesses. 
Jennings v. Smith, 244 Fed. 836, (4) 
That the trial of an equity case will 
occupy several days does not show 
such “good and exceptional cause for 
departing from the general rule,” as 
authorizes appointment of an exam- 
iner to take evidence out of court of 
witnesses residing within the juris- 
diction, within rules 46, 47, which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i igh 


. 
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versary in advance of the examination a list of the 


witnesses to be examined. 


Duties and powers of) examiners. 
an examiner are purely ministerial and not judicial, 
and must conform to equity rules; he may adjourn 
meetings, and apply to the courts for instructions 
if grave circumstances arise, and a witness may ap- 
peal to the court for protection; he has no power 
to abridge the cross-examination of a witness;? he 
cannot control the order of taking proofs. An ex- 
aminer cannot decide upon the admissibility of evi- 
dence,* but must take down all the evidence offered 
by either party and the objections thereto,> except 
the evidence of « privileged witness, evidence plain- 
iy privileged or e¥idence which clearly and affirma- 
tively appears to be so incompetent, irrelevant, or 
immaterial that it would be an abuse of the process 
or power of the court to compel its production or to 


permit its introduction.® 
Right to be present.’ 


require testimony to be taken orally 
in open court, except for good and 
exceptional cause, etc. North v. Her- 
rick, 203 Fed. 591. (5) A special ex- 
aminer may be appointed to take 
testimony in different districts. Chi- 
cago Bd. of Trade v. Tucker, 202 Fea. 
288. (6) If the examination is un- 
fairly conducted, or if it should ap- 
pear that the sole purpose thereof 
is to inquire into the personal at- 
fairs of the witnesses or if plaintiff 
does not confine himself to the issue, 
relief should be sought in the juris- 
diction where the examination is con- 
ducted. Chicago Bd. of Trade vy. 
Tucker, supra. (7) This rule applies 
to bankruptcy proceedings. In re 
Bartleson, 243 Fed. 1001. (8) Pro- 
vision is also made as to the method 
of thus taking evidence and for the 
return of all evidence offered to the 
court. Equity Rules (1912), rule 49. (9) 
It is also provided that “objections to 
the evidence, before an examiner or 
like officer, shall be in.short form, 
stating the grounds of objection re- 
lied upon, but no transcript filed by 
such officer shall include argument 
or debate.” Equity Rules (1912), 
rule 51. And see Rollman Mfg. Co. 
v. Universal Hardware Works, 229 
Fed. 579. (10) Under the former 
rule (Equity Rules [1842], rule 67) 
it was provided that either party 
might give notice to the other that 
he desired the evidence to be taken 
orally and thereupon all the wit- 
nesses to be examined were ex- 
amined before one of the examiners 
of the court or before an examiner 
specially appointed by the court. See 
In re National Equipment Co., 195 
Fed 488, 115 CCA 398 [certiorari den 
225 U. S. 701, 32 S@t 835, 56 L. ed. 
1264]; Encyclopedia Britannica Co. 
v. Werner, 138 Fed. 461; Edison Elec- 


tric Co. v. Westinghouse, 138 Fed. 
460; Magone v. Colorado Smelting, 
ete.,, Co. 185 Fed 846; Mott Iron 
Works v. Standard Mfg. Co., 48 Fed. 
345; Bischoffscheim v. Baltzer, 10 
Fed, 1, 20 Blatchf. 229. (11) This 


rule did not deprive a party of the 
right to examine or cross-examine 
witnesses ore tenus in equity suits. 
Sickles v. Gloucester Co., 22 F. Cas. 
No. 12,840, 3 Wall. Jr. 186. (12) Under 
the amendment of 1893 to rule 67, the 
court, in its discretion, might permit 
the whole or any specific part of the 
evidence to be adduced orally in open 
court on the final hearing. In re Na- 
tional Equipment Co., 195 Fed. 488, 
115 CCA 398 [certiorari den 225 U.S. 


701, (32 “SCt)-835, 56 LL. ed. 1264]; 
Mears v. Lockhart, 94 Fed. 274, 36 
CCA 239. (13) This amendment did 


not authorize the court to require an 
unwilling party so to adduce evidence 
and forgo his right to use the méth- 


The examiner should see 
that no one is excluded from the place of examina- 
tion whom counsel on either side deem it important, 


EQUITY 


The duties of 


[§ 685] 4. 


[§ 686] 


ods prescribed by the rule prior to 
amendment. Hyams v. Federal Coal, 
ClC.7 Con lpr eat OOM Sa OO A moas: 
(14) Under the law as it stood befure 
old rule 67 evidence must have, been 
taken either in open court or upon 
written interrogatories,. unless the 
parties agreed to a different course. 
Bronson v. La Crosse, ete., R. Co., 4 
F. Cas. No. 1,930; Van Hook vy. Pen- 
aleton ey 28" Be Cass No. “16:8b2, 22 
Blatchf. 85. 

1. See court rules; and Powell v. 
Tuttle, 10 Paige (N. Y.) 522; Gaul 
v. Miller, 3 Paige (N. Y ) 192; Char- 
ruaud v. Charruaud, 3 Edw. (N. Y.) 
273; Chase v. Dix, 46 Vt. 642. 

2. Philadelphia vy. McManes, 17 
Phila, (Pa.) 50; Philadelphia v. Mc- 
Leena 16 Phila. (Pa.) 7, 12 WklyNC 
68. 

3. Brown v. Brown, 22 Mich. 242. 

4. Brown v. Brown, 22 Mich. 242; 
Howell’s Est., 14 Phila. (Pa.) 329. 
But see Bridesburg Mfg. Co. v. Le- 
high Valley Iron Co., 14 WklyNC 
(Pa.) 304 (examiner ordered by court 
to pass on admissibility). 

5. Philadelphia First Nat. Bank 
v. Abbott, 165 Fed. 852, 91 CCA 538. 

6. Philadelphia First Nat. Bank 
v. Abbott, 165 Fed. 852, 91 CCA 5388. 

{a]. Excluding testimony support- 
ing impertinent pleading.—Where 
that part of an answer setting up a 
particular defense has been stricken 
out by the court on exception on the 
ground that it is irrelevant and im- 
pertinent, the court of another dis- 
trict in which testimony is being 
taken before an examiner will, on 
objections brought before it, exclude 
testimony offered by defendant in 
support of such defense. Independ- 
ent Baking Powder Co. v. Boorman, 
PSG med. 995. 


7. See Depositions § 199. 

8. Philadelphia v. Gas Works 
Trustees, 16 Phila. (Pa.) 7, 12 Wkly 
NC 568. i 

9. Philadelphia v. Gas Works 
Trustees, 16 Phila. (Pa.) 7, 12 Wkly 
NC 568. 


10. U.S. v. United Shoe Mach. Co., 
198 Fed. 870. ich 

11. See statutory provisions and 
court rules; and Payne v. Danley, 18 
Ark. 441, 68 AmD 187; Maher v. Bull, 
39 Ill, 531; Owens v. Ranstead, 22 
pete: Chicago; ete: Ra Com iv. “St. 
Louis, ete., R. Co., 79 Ill. A. 384; God- 
frey v. McKean, 54 Iowa 127, 6 NW 
151; Noonan v. Orton, 5 Wis. 60. 

[a] Stenographic notes are not 
such a writing as is required by a 
statute providing that the oral evi- 
dence taken in court on the trial of 
equitable actions shall be in writing. 
Godfrey v. McKean, 54 Iowa 127, 8 


NW 151. 
the federal 


[b] Under equity 
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for the interests of their clients, should be present,® 
and it has been said that a reasonable request to be 
present from persons not connected with the cause 
should be favorably regarded by the examiner.’ The 
taking of depositions before an examiner is/ not, 
however, a judicial trial, nor a part of a trial, but a 
proceeding preliminary to a trial, and neither the 
public nor representatives of the press have a right 
to be present at such taking.’° 

[§ 684] 3. Examinations in Open Court. There 
are now provisions in many jurisdictions whereby 
testimony in equity cases may or must be taken in 
open court as in cases at common law.!! 
Evidence Taken in Camera. 
der to protect plaintiff from an unnecessary disclo- 
sure of a secret process, the evidence may be taken 
in camera, sealed, and used only when it becomes 
necessary to determine whether there has been a 
violation of such process.}? 
D. Time for Taking Proof—l. In Gen- 
eral. By the old chancery practice the time for tak- 
ing testimony was brought to a close by an order 


In or- 


rules, in all trials in equity the tes- 
timony of witnesses must be taken 
orally in open court, except as 
otherwise provided by statute or the 
equity rules. Equity Rules (1912), 
rule 46. And see Sheeler v. Alex- 
ander, 211 Fed. 544. See also supra 
§ 683, note 99 [g]. 

{c] In Michigan (1) it is provided 
by statute (Comp. L. [1897] §10, 
188) that either party shall have a 
right to an examination of all wit- 
nesses in open court, as in a suit at 
law, if within ten days after the 
cause is at issue he gives notice in 
writing to the opposite party of his 
intention to claim such right. See 
Nolan v. Garrison, 151 Mich. 138, 
115 NW 58; Hoock v. Sloman, 145 
Mich. 19, 108 NW 447; Letts v. Tre- 
vallick, 139 Mich. 143, 102 NW 661; 
Kelly v. Wayne County Cir. Judge. 
90 Mich. 264, 51 NW 278; Peo. v. 
Judge Barry Cir. Ct., 27 Mich. 170; 
Eislow v. Albion Tp., 27 Mich. 4, (2) 
The notice herein provided may be 
waived. Tarsney v. Wayne Cir. 
Judge, 152 Mich. 641, 116 NW 465. 
(3) And the court may order the 
testimony taken in open court even 
though no notice to take proof in 
open court has been given by the ad- 
verse party. Judd v. Judd, 192 Mich. 
198, 158 NW 948, 160 NW 548. 

{d] In Mississippi (1) the statute 
(Code § 1764) does not authorize the 
examination of witnesses in open 
court except in the cases specified. 
Johnson v, Hall, 87 Miss. 667, 40 S 1; 
Winner v. Brandon, 82 Miss. 767, 35 
S 192; Dickerson v. Askew, 82 Miss. 
436, 34 S 157. (2) It does not au- 
thorize such examination of wit- 
nesses in a suit to set aside a deed 
as a cloud on title. Johnson vy. 
Hall, supra. (3) This does not apply 
to equity cases tried by a jury. 
White v. Jones, 83 Miss. 231, 35 S 
450. (4) Nor does it apply to a 
case where the parties have virtually 
agreed that the testimony shall be 
taken orally, in which case one of 
them cannot withdraw from his 
agreement to the prejudice of the 
other. Lessly v. Ogden, 83 Miss. 442, 
Bi. SY, ata (5) Before this statute 
such practice was not permitted in 


any case. McIntyre v. Ledyard, Sm. 
7a IB Od g SE eg 
[e] In Pennsylvania, where an 


equity case is not sent to a referee 
under the rules, the testimony of 
available witnesses must be taken 
in open court by the trial judge. Ev- 
ans v. Quinlan, 240 Pa. 298, 87 A 
858. 

12 havior SrOn. .teeee 6 Oo: 
Nichols, 73 N. J. Eq. 684, 69 A 
133 AmSR 753, 24 LRANS 933. 

Protection of trade secrets see In- 
junctions [22 Cyc 842 et seq]. 


v. 
186, 


————— Soe oe 
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passing publieation,‘* which in most cases had to 
be preceded by a rule to produce witnesses,* or by | 
a Tule to close the testimony within a specified or 
eustomary time;** but now statutes or general rules | 
usually prescribe a fixed time within which the evi- 
Depositions taken after ex- 
the time is enlarged 
er leave given to file nune pro tune, will be sup- 
pressed,** or will be excluded on the hearing,*® with- 
out a motion to suppress.** A party cannot take de- | 
fter a case has been submitted unless the | 


dence shall be taken.** 
piration of the time fixed, unless 


positions 


EQUITY 


ants,2* or until those who have not answered are de 
faulted,?> except by consent.*® 
prematurely is properly suppressed. ee 
testimony is taken before the cause is at issue, the 
irregularity may be waived by the subsequent con- 
duct of the parties.28 Where both parties are guilty 
of laches as to the time and manner of taking testi- 
mony, the decree will not be reversed for permit- 
ting it to stand, no substantial injury appearing.’® 

Effect of failure to take in time. i 
tiff has failed to take any evidence in support of his 


A deposition taken 
Although 


Where a plain- 


order of submission has been set aside and leave | bill within the time limited by the rules, or to move 


granted to take other proof.?° 


Depositions for use 
as basis of a final decree cannot be taken before exe- 


for an extension, defendant is entitled to have the 
case submitted on the pleadings.%° 


eution of process or appearance or filing of bill.2* | [§ 687] 2. Extending Time or Reopening Case. 


Unless it is otherwise expressly provided,?? evi- 
dence may not generally be taken before the cause 
is at issue and ready for proof ?* as to all defend- 


is 2 Daniell Ch. Pr. pp 488, 562. | 
14 James v. Berry, 1 Paige (N. | 
2 Daniell Ch. Pr. pp 488, 


15. Tillotson y. Mitchell, 111 IIL 
518; Boon v. Pierpont, 32 N. J. Ea. 
217; In re Mechanics’ 
Bank, 10 N. J. L. J. 112; Studwell 
v. Palmer, 5 Paige (N. Y.) 166; Green 
v. Wheeler, 2 ChSent (N. Y.) 60; 
Conrow v. Barber, 1 Pa. Dist. 400, 
29 WkEKIyNC 551; Fries v. Ennis, 8 
Pa. Co. 113; Ward v. Peterson, 19 
WEIyNC (Pa.) 157. 

16. See statutory provisions and 
court rules; and Lackner v. Mc- 
Kechney, 252 Fed. 403, 164 CCA 
327; Maxwell v. Jacksonville Loan, 
ete., Co., 45 Fla. 425, 34 S 255; Pin- 
gree vy. Coffin, 12 Cush. (Mass.) 600; 
Tierney v. Klein, 67 Miss. 173, 6 S 
739, 8 S 424; Hart vy. Bloomfield, 66 
Miss. 100, 5 S 620; Rather v. Wil- 
liams, 94 Tenn. 543, 29 SW 898; Grant 
v..-Chester, (Tenn. Ch. A.) 538 SW 
485; Poling y. Johnson, 2 Rob. (41 
Va.) 255. 

{2] Under the federal equity 
rules (1) it is provided that “all de- 
positions taken under a statute, or 
under any such order of court, shall 
be taken and filed as follows, un- 
less otherwise ordered by the court 
or judge for good cause shown: 
Those of the piaintiff within sixty 
days from the time the cause is at 
issue; those of the defendant within 
thirty days from the expiration of 
the time for the filing of plaintiffs 
depositions; and rebutting deposti- 
tions by either party within twenty 
days after the time for taking or- 
iginal depositions expires,’ Equity 
Rules (1912). rule 47. (2) This rule 
does not limit the power of the court 
by order to permit the taking of de- 
positions at any time. U.S. Gypsum 
Co. v. Mackey Wall Plaster Co., 252 
Fed. 397, 164 SCA 321. (3) It is not 
intended to vary or be a limitation 
upon Rev. St §863, as to taking 
depositions de bene esse, but is a 
mere regulation of the method of 
procedure. Audifiren Refrigerating 
Mach. Co. v. General Electric Co., 
245 Fed. 783; Iowa Washing Mach. 
Co. v. Ward, 227 Fed. 1004. (4) De- 
positions may be taken under the 
statute without leave of court, if 
taken within the prescribed time. 
Audiffren Refrigerating Mach. Co. v. 
General Electric Co., supra [explain- 
ing and harmonizing Iowa Washing 
Mach. Co. v. Ward, supra and 
Victor Talking Mach. Co. v. Sonora 
Phonograph Corp., 221 Fed. 676]. 
(5) But they cannot be taken there- 
after without an application for an 
order of court to do so based upon 
good cause. Victor Talking Mach. 
Co. v. Sonora Phonograph Corp., 221 
Fed. 676; Block v. Arrowsmith Mfg. 
Co., 243 Fed. 775. (6) Under ithe 
rule providing that after the pre- 
scribed time has elapsed for taking 


Labor Sav. | 


| Saws, 394; Mellus v. 


and filing depositions the case shall 
| be placed on the trial calendar and 
| that thereafter no further testimony 
by depositions skrall be taken except 
for some strong reason shown by af- 
|fidavit (Equity Rules [1912], rule 56), 
(7) the fact that a cause is not on the 
|trial ealendar is not sufficient for 
refusing to permit a party to take 
depositions,. where it has been kept 
off by stipulation to await the dispo- 
sition of preliminary motions and 
not through the default of either 
party (United Lace, etc., Mfg. Co. v. 
Barthels Mfg. Co., 217 Fed. 175). (8) 
As to practice under former rule see 
Jewell v. State L. Ins. Co., 176 Fed. 
64, 99 CCA 372; Brown v. Worster, 
113 Fed. 20; Eillert vy. Craps, 44 Fed. 
792; Sharon v. Hill, 22 Fed. 28, 10 
Howard, 16 F. 
Cas. No. 9,403, 2 Curt. 264; Gilbert 
v. Van Arman, 10 F. Cas. No. 5,414, .1 


| Flipp. 421. 


[b] Im Virginia (1) it is provided 


| by statute that in a suit in equity 


a deposition may be read, if returned 
before the hearing of the cause, or, 
although after an interlocutory de- 
cree, if it is as to a matter not 


thereby adjudged, and is returned 
before a final decree. Code [1904] 
§ 3362. (2) “The right is not an ab- 


solute one... . Whether testimony 
thus delayed will be heard must in 
every. case depend upon a sound 
judicial discretion, to be exercised 
upon the facts of the case, the na- 
ture of the evidence, the reasons 
given for the delay, and a variety of 
circumstances which must be ad- 
judged as they arise.” Richardson 
v. Duble, 33 Gratt. (74 Va.) 730, 740 
[quot Lyle vy. Sarvey, 104 Va. 229, 


151 SE 228]. 


17. Block v. Arrowsmith Mfg. Co. 
243 Fed. 775; Victor Talking Mach. 
Co. v. Sonora Phonograph Corp., 221 
Fed. 676: Wenham y. Switzer, 48 
Fed. 612. 

18. Wooster vy. Clark, 9 Fed. 854; 
Call v. Perkins, 68 Me. 158. 

19. Abbott v. Alsdorf, 19 Mich. 
157. 

20. Board y. Dorris, 168 Ky. 195, 
181 SW 1098. But see Johnson v. 
Gartman, 173 Ala. 290, 55 S 906 (for- 
mal setting aside of submission un- 
necessary, where parties proceed as 
if the submission had been set aside). 

21. Cooper vy. Bennett, 70 W. Va. 
110, 73 SE 260, AnnCas1913D 851. 

22. See statutory provisions and 
court rules. 

fa] Im Dlinois, by statute, plaintiff 
is authorized to take depositions to 


| substantiate the averments of his bill 


before issues are joined, and without 
an order of court. Schmidt vy. Cooper, 
195. TN. <A. "53i [afk “274° 2439813 
NE 641]. 

23. Stevens v. Missouri, etc., R. 
Co., 104 Fed. 934; Harris v. Moore, 
72 Ala. 507; Worley v. Dade County 
Security Co., 52 Fla. 666, 42 S 527; 


It rests within the sound discretion of the court, for 
cause shown, to extend the time for taking proof,3t 
or to reopen the case for the taking of additional 


Miller v. Miller, 48 Mich. 311, 12 NW 
209. But see State Bank v. Rose, 
21 S. C. Eq. 90 (a commission may 
issue at any time after the filing of 
the bill to examine witnesses upon 
matters of litigation, that are antici- 
pated in the progress of the trial). 

{a] Reference before issue made. 
—It is improper practice to refer a 
suit to a master to take testimony 
therein before all the issues are 
properly made up. Sarasota Ice, 
ete., Co. v. Lyle, 53 Fla. 1069, 43 S 
602; Worley v. Dade County Security 
Co., 52 Fla. 666, 42 S 527, 

[b] The death of a defendant in 
foreclosure before the bill of com- 
plaint was filed disposes of the ob- 
jection that, as he had not appeared 
or been brought into court, the 
cause was not ready for hearing 
when proofs were taken. Miller v. 
Miller, 48 Mich. 311, 12 NW _ 209. 

24, Vermillya v. Odell, 1 Edw. (N. 
Y.) 617 [aff 4 Paige 121]. 

25.- Letts v. Trevallick, 139 Mich. 
143, 102 NW 661. 

26. Woods v. Monroe, 17 Mich. 
238; Cooper v.. Bennett, 70 W. Va. 
110, 73 SE 260, _AnnCas1913D 851. 

27. S. C. Hall Lumber Co. v. Gus- 
tin, 54 Mich! 624, 20-NW 616. 

28. Reynolds v. Pharr, 9 Ala. 560. 

29. Rice v. Cummings, 51 Fla. 535, 
40°S 889. : 

30. Schmeiser Mfg. Co. y. Blanch- 
ard, 192 Fed. 362. 

31. U. S-——Ingle v. Jones, 9 Wall. 
486, 19 L. ed. 621; Coon v. Abbott, 
37 Fed. 98; Fischer v. Hayes, 6 Fed. 
76, 19 Blatchf. 26; Cahoon y. Ring, 
4h. Cas. No. 2:293, 1 Chir o9s) 
ak v. Russell, 40 Conn. 
450. 

Fla.—O’Gara y. Hancock, 79 S 167; 
Morgan _v. Howell, 74 Fla. 334, 76 
S 869; Mayfield v. Wernicke Chemical 
Co., 65 Fla. 113, 61S 191, AnnCas1917A 
1193; Long vy. Anderson, 48 Fla. 
279, 37 S 216, 5 AnnCas 846; Mag- 
bee v. Kennedy, 26 Fla. 158, 7 S 529; 
Tuten y. Gazan, 18 Fla. 751. 

Ga.—Warren v. Bunch, 80 Ga, 124, 
7 SE 270. 

Tll.—Drew v. Drew, 271 Ill. 239, 
111 NE 134. 

Ky.—Crawford v. Voorheis, 6 Ky. 
Op. 619. 
gts SPRoRe vy. Wagoner, 10 A 


Mich.—Becker v. Saginaw Cir. 


Judge, 117 Mich. 328, 75.-NW 885; 
McClung v. McClung, 40 Mich. 493. 
Miss.—McAllister v. Richardson, 


103 Miss. 418, 60 S 570; Beard v. 
Green, 51 Miss. 856. 


N. J.—Delaware, ete., Canal Co. v. 


Raritan, ete. R. Coy, 24 N.s 3a hg 
445. 
aaan Y.—Bogert v. Bogert, 2 Edw. 


Pa.—Shea’s App., 121 Pa. oF TRA 
629; Burton’s App., 93 Pa. 214. 
oars —Stewart v. Stewart, 41 Wis. 


For later cases, developments and changes in the iaw see cumulative Annotations, same title, page and note number, 
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testimony.** The exercise of such discretion de- 
pends of course on the circumstances of the case.33 
The time will not be extended for one who has had 
sufficient opportunity to take proof and shows no 
sufficient reason for neglecting to do so.24 The time 
may be extended by agreement of the parties. And 
where both parties proceed with the proofs after the 
time for taking them has expired, they will be 
deemed to have consented to extend the time.%¢ 
After publication has passed, under the former 
practice, new witnesses cannot be examined and new 
evidence taken except under very special cireum- 
stances,*’ as where the judge himself upon or after 
the hearing entertains a doubt, or when some addi- 
tional fact or inquiry is indispensable to enable 
him to make a satisfactory decree.*® The court will 
not retain a cause after a full hearing in order to 
allow testimony to be subsequently prepared.?? 
After final hearing and reversal of the decree, leave 
to take additional testimony, to contradict the an- 
swer, should not be granted to plaintiff merely be- 
cause he had been informed by his counsel that such 
proof was unnecessary.*° 

After introduction of new party. Where a new 
defendant is brought in by supplemental bill after 


EQUITY 


[22 CPIe] SST 
proof taken, the cause should be reopened for proofs 
between such defendant and plaintiff;* and testi- 
mony previously taken cannot be used against such 
new party.** But after intervention, evidence in- 
troduced prior thereto may be ordered to stand and 
be read as evidence in favor of the intervener, so 
far as pertinent.*3 

Testimony in surrebuttal. Inasmuch as the rebut- 
tal testimony is supposed to close the proofs, if it is 
desired to take testimony in surrebuttal, application 
must be made to the court,#* and such application 
should set forth specifically, and not in general 
terms, the precise facts which the applicant wishes 
to prove.*® Where depositions taken in rebuttal con- 
tain testimony properly in rebuttal, and also addi- 
tional evidence in support of the main case, defend- 
ant is entitled on a proper showing, to an extension 
of time to take testimony to meet such new evi- 
dence.*® 

The application for an extension of time or a re- 
opening must be meritorious,#7 and should be made 
upon notice *® within a reasonable time; should 
show that the applicant has not been negligent ;°° 
should state the substance of what the party ex-: 
pects to prove,°*? and all facts necessary to fix the 


' 32. Southard v. Price, 2 Del. Ch. 
233; Bartholow v. Hoge, 71 W. Va. 
427, 76 SE 813. See also Morton vy. 
Hudson, Hoffm. (N. Y.) 312 (where 
a point has not been fully gone into 
before a hearing, and suspicion or 
doubt arises, the court will some- 
times put the matter in a train for 
further inquiry). 

[a] After submission, (1) if 
some point is left unproved, the 
court may remand the cause to the 
docket and let it stand for further 
proof (Planters’ Bank y. Courtney, 
Sm. & M. Ch. (Miss.) 40), (2) even 
where the insufficiency of proof is 
due to the inadvertence of counsel 
(Sharp v. Wyckoff, 39 N. J. Eq. 95). ° 

{[b] After testimony is closed be- 
fore an examiner the case will not be 
opened by the court in order to take 
further testimony before a master. 
Freeman v. Stine, 13 Phila. (Pa.) 

[c] An amendment to the bill not 
calling for proof is not ground for 
reopening the case. De Wolf v. 
Pratt, 42 Til. 198. 

33. See cases infra this note. 

{a] Time will be extended (1) to 
take. testimony which is applicable 
to other pending cases in which the 
time has not expired. Wooster v. 
Howe Mach. Co., 10 Fed. 666. (2) It 
is proper to enlarge the rule to pass 
publication until plaintiffs shall have 
answered a cross bill, as in such case 
plaintiffs have it in their power at 
any time to end the delay. Under- 
hill v. Van. Cortiand, 1 Johns. Ch. 
(N. Y.) 500. (3) Failure to introduce 
evidence within the time limited by 
rule because of negotiations for a 
compromise is a sufficient reason for 
granting an extension of time for 
taking testimony. Drewv. Drew, 271 
TH. 239, 111 NE 134. 

[b] ‘ime will not be extended (1) 
in favor of a party who-has kept 
adverse counsel for a long time at 
a distant point and unreasonably de- 
Jayed the taking of proof while so 
holding counsel for that purpose. 
Allington, etc, Mfg. Co. v. Globe 
Co., 73 Fed, 394. (2) Where a de- 
fendant has by a legal slip lost his 
opportunity to show a transaction to 
be illegal, involving his own turpt- 
tude as well as that of his adversary, 
the court will not open the proofs 
and permit him to do so. Harrington 
v. Bigelow, 11 Paige (N. Y.) 349. (3) 
Where a cause has been transferred 
for hearing to another court, it will 
not be remanded -for further proof 
to establish a defense not ‘sufficiently 


set up in the answer, Doggett v. 
Hogan, 40 N. C. 340. (4) It is not 
error to refuse to extend time to 
prove an amendment to the answer 
setting up a legal defense. Stull v. 
Goode, 10 Heisk. (Tenn.) 58. (5) An 
application will be refused, when the 
result will be to compel plaintiff, 
after he has brought his case to a 
final hearing, and it has been sub- 
mitted by both sides for decision, 
again to renew the contest upon ad- 
ditional testimony, and in substance 
with another party, in order that det- 
riment to the interests of such third 
party, which it is anticipated may 
follow a decision in favor of plain- 
tiff, may be avcided. Schneider v. 
Thill, 3 Fed. 95, 18 Blatchf. 241. 

{c] Where plaintiff has taken a 
long time in making voluminous 
proof, the court will only in a clear 
case limit defendant to a short time. 


In re Mechanics’ Labor Say. Bank, 
TOLONG Jett eee 
34. Munroe y. Atlanta Mach. 


Works, 170 Fed. 863; Thayer v. Swift, 
Walk. (Mich.) 384; Jewett v. Albany 
City -Bank, Clarke (N. Y.) 57. 

35. Brown v. Worster, 113 Fed. 20. 

{a] Application of agreement.— 
Where counsel agree to take testi- 
mony by consent, regardless of the 
equity rule as to time, the court will 
apply such agreement to all the tes- 
timony so taken. Fortney vy. Carter, 
203 Fed. 454, 121 CCA 514. ; 

36. Mellus v. Howard, 16 F. Cas. 


No. 9,403, 2 Curt. 264; Gibson v. 
Briggs, 19 Vt. 176. See also Hay- 
ward vy. Chase, 181 Mich. 614, 148 


NW 214 (where the opposing coun- 
sel was notified and appeared al- 
though he refused to participate in 
the proceeding). 


37. Wood v. Mann, 30 F. Cas. No. 
17,953, 2 Sumn. 316; Hamersly vy. 
Lambert, 2 Johns. Ch. (N. Y.) 432; 
Paxton v. Stackhouse, 4 Kulp (Pa.) 


403; Willan v. Willan, Coop. Ch. 291, 
10 EngCh 291, 19 Ves. Jr. 590, 54 Re- 
print 635. 

[a] Under the old policy of se- 
erecy after a party had learned the 
substance of the testimony he could 
not on affidavit have the case re- 
opened for additional proof. Moody 
v. Payne, 3 Johns, Ch. (N, Y.) 294. 

[b] Where a cross bill is filed aft- 
er publication plaintiff must go to 
hearing on the testimony already 
taken and answer to the cross bill. 
Paxton v. Stackhouse, 4 Kulp (Pa.) 
403. S 

[c] Impeachment of witnesses.— 


A well recognized cause for taking | 


testimony after publication is the 
impeachment of witnesses. See intra 


§ 688. 

. Wood v. Mann, 30 F. Cas. No. 
17,958, 2 Sumn. 316; Dixon v. Hig- 
gins, 82 Ala. 284, 2 S 289. 

[a] In Alabama, the rule of court 
requiring consent or:-a special appli- 
cation to take proofs after publica- 
tion, leaves unabridged the chancel- 
lor’s discretion to order additional 
testimony to inform his conscience. 
pion v. Higgins, 82. Ala. 284,.2.8 

39. Waterman vy. Kennerly, 22 S. 
Cc. Eq. 76. : 

40. Lenier yv., Hill, 30. Ala. 111. 

41. McLaren v. Hopkins, Hopk. 
(Ne Y.), 5765 

42. Cosby v. Wickliffe, 7 B. Mon. 
-) 120; Smith v. Baldwin, 4 Harr. 
& J. (Md.) 331; Jenkins v. Bisbee, 1 
Edw, (N. Y.) 377. But see Kingman 
v. Higgins, 100 Ill. 319 (such testi- 
mony may be admitted, but the, new 
party must be given an opportunity 
to cross-examine). 

3 43. Matthieson v. Craven, 247 Fed. 

23. - 

44. Leonard v. Cutler-Hammer Co., 
154 Fed. 920; Rubber Tire Wheel Co. 
v. Columbia Pneumatic Wagon Wheel 
Co., 89 Fed. 598. 

45. Rubber Tire Wheel Co. v. Co- 
lumbia Pneumatic Wagon Wheel Co., 
89 Fed. 593. 

46. West Pub. Co. v. Edward 
Thompson Co., 152 Fed. 1019. 

47. Cowan vy. Anlerson, 184 Mich. 


649, 151 NW 608. 
48. Hunt v. Oliver, 12 F. Cas. No. 
6,894; Hayward v. Chase, 181 Mich. 


614, 148 NW 214. 

49. Munroe vy, Atlanta Mach. 
Works, 170 Fed. 863; Mayfield v. 
Wernicke Chemical Co., 65 Fla. 113, 
61 S 191, AnnCas1917A 1193. 

{a] Sufficient explanation for de- 
lay in making application ‘should be 
given. Mayfleld v. Wernicke Chemi- 
cal Co., 65 Fla. 113, 61 S 191, AnnCas 
1917A 1193. 

50. Streat v. Steinam, 38 Fed. 548; 
Lykes vy. Beauchamp, 49 Fla. 333, 38 
S 603; Cowan y. Anderson, 184 Mich. 


649, 151 NW 608; McClung v. Mc- 
Clung, 40 Mich. 493. ‘ 
[a] Showing. required, — There 


should be a strong showing of dis- 
qualification or positive hindrance to 
act or an excuse in the indulgence 
or assent of the other side. Lykes 
v. Beauchamp, 49 Fla. 333, 38 S 603. 

51. Streat v. Steinam, 38 Fed. 548; 
Thayer v. Swift, Walk. (Mich.) 384; 
Powell, v..Tuttle,, 10 Paige (N. Y.) 
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terms of the order.®? 


Imposition of terms. As the extension is a mat- 
ter of grace conditions may be imposed on granting 


bse? 
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narily, as of course.®® 


the credit of his witnesses.®? 


522. But see Drew vy. Drew, 271 IIl. 
239, 111 NE 1384 (it is not necessary 
that there should be any showing of 
_the names of the witnesses and the 
facts’ to which they would testify, 
where the party is not dsking for an 
extension but for an opportunity to 
present his evidence). 

52. Fitch y. Hazeltine, 2 Paige 
CN. Y.) 416. 

53. Cheatham y. Pearce, 89 Tenn. 
668, 15 SW 1080. 

54. Gass v. Stinson, 10 F. Cas, No. 
5,261, 2 Sumn. 605; Russel v. Atkin- 
son, Dick. 532, 21 Reprint 377. 

[a] Distinction between objections 
to competency and _  credibility.— 
“There is a difference, however, be- 
tween objections taken to the com- 
petency, and those taken to the cred- 
ibility of witnesses. Where the ob- 
jection is to competency, the Court 
will not grant the application after 
publication of the testimony, if the 
incompetency of the witness was 
known before the commission to take 
his deposition was issued; for an in- 
terrogatory might then have been 
put to him, directly on the point. 
But, if the objection was not then 
known, the Court will grant the ap- 
plication.” Gass v., Stinson, 10 ; 
Cas. No, 5,261, 2 Sumn. 605, 608. To 
same effect Callaghan v. Rochfort, 3 
Atk. 643, 26 Reprint 1170; Vaughan 
v. Worrall, 2 Madd. 322, 56 Reprint 
354, 355, 356, 2 Swanst. 395, 36 Re- 
print 667, 668; Purcell v. McNamara, 
8 Ves. Jr. 324, 326, 32 Reprint 379. 

55. Gass v. Stinson, 10 F. Cas. No. 
5,261, 2 Suimn. 605; Russell v. Atkin- 
son, Dick. 532, 21 Reprint 377. 


56. Gass v. Stinson, 10 F. Cas. No. 
5,261, 2 Sumn. 605; Troup v. Sher- 
wood yo Johns. “Ch. CN WHY amos * 


Beames Orders Ch. p 187. 
57. Purcell v. McNamara, 8 Ves. 


Jr. 324, 832° Reprint 379; 
58.' 2 Daniell Ch. Pr. p 598. 
59. Troup v. Sherwood, 3 Johns. 


Ch. (N.Y) 658; Hinde Ch, p 377. 

60. See also Depositions’ §§ 333- 
339: Witnesses [40 Cyc 2473 et seq]. 

61. Ordronaux v. Helie, 3 Sandf. 
Ch. (N. Y.) 512; Abergavenny v. 
Powell, 1 Meriv. 130, 35 Reprint 624. 

[a] After adjournment and an- 
other witness examined a witness 
eannot be recalled for reéxamina- 
tion on the same subject. Ordro- 
naux v. Helie, 3 Sandf. Ch. (N. Y.) 
512: 

62. Young v. Omohundro, 69 Md. 
424, 16 A 120; Swartz v. Chickering, 
58 Md. 290; Beach v. Fulton Bank, 3 
Wend. (N. Y.) 573; Hallock vy. Smith, 
4 Johns. Ch. (N. Y.) 649. See also 
Van Hook y. Pendleton, 28 F:; Cas. 
No. 16,582, 2 Blatchf. 85 (construing 
former equity rule). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Impeaching Witnesses. 
testimony was taken secretly, testimony to impeach 
witnesses was necessarily postponed until after pub- 
lication, and it was necessary to obtain a special or- 
der for that purpose,>+ which was granted, ordi- 
For this purpose it was nec- 
essary to file articles giving notice of what witnesses 
were to be impeached and the particular grounds.°® 
The examination was confined to evidence of the 
general character of the witness to be impeached, 
the contradiction of particular facts sworn to by 
him, not material to the issue,>°’? and to showing that 
previously to his examination he had made ‘state- 
ments contrary to his deposition.®’ 
party may under such an order take testimony to 
contradict the impeaching testimony and establish 


EQUITY \ 


not ordinarily be 


When the | make a special 


[§ 690] 
dence. 


record.® 


at the hearing.®® 


The adverse 


objection to the 


[a] Waiver of objection.—Where, 
after the examination of a witness, 
who has been recalled without leave 
of court by the party originally call- 
ing him, an agreement is made to 
refer the case to an auditor to state 
an account on the evidence in the 
case, the objection that the exami- 
nation was improper cannot be sus- 
tained. Young v. Omohundro, 69 Md. 
424, 16 A 120. 

63. 2 Daniell Ch. Pr. p 585 et seq. 
See also Depositions § 334. 

64. Harrell y. Mitchell, 61 Alia. 
270; Burton’s App., 93 Pa. 214; 2 
Daniell Ch. Pr. p 585 et seq. See 
also Depositions § 334. 

{a] Discretionary with court.— 
Where it clearly appears that the 
witness has made a mistake, the ap- 
plication may be granted, in the dis- 
cretion of the court, but such ap- 
plications are not favored and great 
care must be exercised in order to 
pieveae abuse. Burton’s App., 93 Pa, 
214, 

[b] After hearing and final decree, 
a re¢Gxamination for the purpose of 
altering or correcting testimony, as 
to a matter discussed in court and 
judicialiy weighed, should not be al- 
lowed, Harrell v. Mitchell, 61 Ala. 270. 

65. Biease v. Garlington, 92 U. S. 
1, 23 L. ed. 521; Chadeloid Chemical 
Co. v. Chicago Wood Finishing Co., 
173 Fed. 797; Huttig Sash, ete., Co. v. 
Fuelle, 143 Fed. 368; Dowagiac Mfg. 
Co. v. Lochren, 143 Fed, 211, 74 CCA 
341, 6 AnnCas 573; Whitehead, etce., 
Co. v. O’Callahan, 130 Fed. 243; 
Brown v. Worster, 113 Fed. 20; 
Parisian Comb Co. v. Eschwege, 92 
Fed. 721; Lloyd v. Pennie, 50 Fed. 
4; Thacher vy. Woddrof, 4 Pa. Co. 288; 
Philadelphia v. Gas Works, 12 Wkly 
NC (Pa.) 568; Leland v. Morrison, 
92S. C. 601, 75 SE, 889, AnnCas1914B 
349; Rothmahler v. Myers, 4 S. C. 
Eq. 215, 6 AmD 6138. See Sutton v, 
Sutton, 78 Or. 9, 150 P 1025,'152, P 
(by statute). And see supra 


When admissibility is doubt- 
ful, it is usual to receive the evi- 
dence without prejudice, subject to 
admission or rejection at the hear- 
ing. Rothmahler v. Myers, 4 S. C. 
Eq. 215, 6 AmD 618. 

{b] The federal court has no au- 
thority to deny a party’a right to 
take testimony. because it deems 
such testimony irrelevant. Fayer- 
weather y. Ritch, 89 Fed. 529. 

[c] Costs may be imposed on the 
offending party where irrelevant tes- 
timony has been taken, Brown vy. 
Worster, 113 Fed. 20; Griffith v. 
Shaw, 89 Fed. $13; Howell’s Est., 14 
Phila. (Pa.) 329. 

[d] In Maryland where witnesses 


[§ 689] F. Reéxamining Witnesses.°° 
ness whose examination has once been closed can- 


but for cause shown the court may in its discretion 


tion.*? The principal causes for such reéxamination 
are the suppression of the previous depositions for | 
irregularity or because the interrogatories were lead- 

ing, or the curing of omissions,®’ or the correction of 
mistakes made by the witness.®* 

G. Reception of and Objections to Evi- 
All the evidence offered must be received, 
in the first instance, in order to preserve it on the 
If objected to, it is taken and admitted 
subject to the objection, which will be passed upon 


one who makes no objection during the taking of 
the evidence or the progress of the cause may not 
object on the hearing,®’ and that if one attends the 
taking of testimony before a master and makes no 


Toe Syne 
[§§ 687-690 
A wit- 


reéxamined as to the same matter,** 


order permitting such reéxamina- 


While it has been decided that 


manner of doing it, he cannot ob- 


are examined in open court, under 
Code Pub. Gen. L. (1904) art 16 
§ 243, the testimony, if incompetent 
and irrelevant, should not be received 
without restriction, but the court 
may by special rule or general order 
direct that, when a question pro- 
pounded to any witness is objected | 
to and ruled inadmissible, the an- 
sSwer need not be written down or in- 
cluded in the record'except at the 
request and expense of the party pro- 
pounding the same. Schnepfe  v. 
Schnepfe, 108 Md. 139, 69 A 829. 
fe] In Michigan, (1) this rule was 
announced in several cases. Davis 
v. Wardowski, 164 Mich. 561, 129 NW 
886; Meech v. Lee, 82 Mich. 274, 46 
NW 383; Bilz v. Bilz, 37 Mich. 116. 
(2) Exceptions to this rule are when, 
on grounds of public policy, the tes- 
timony should not be permitted to be 
elicited as in case of a flagrant at- 
tempt to disregard the. privilege of 
witnesses, or wnere it becomes nec- 
essary to fix a reasonable limit to 
the number of witnesses, called to a 
Single point, but ordinarily the of- 
fered testimony should be taken 
subject to objection. Merson vy. Mer- 
son, 101 Mich, 55, 59 NW 441. (3) 
Evidence made inadmissible by stat- 


ute should be excluded. Michels v. 
Western Underwriters’ Assoc., 129 
Mich. 417, 89 NW 56. (4) But by 


statute (Pub. L. [1915] ¢c 17 § 5) the 
court, in chancery cases, is now re- 
quired to rule authoritatively on all 
objections to evidence, and parties 
cannot as a matter of right con- 
tinue a line of evidence against sus- 
tained objections. Atkinson y. Akin, 
197 Mich. 289, 168 NW 1024. 

°66. Blease v. Garlington, 92 U. S. 
1, 23 L. ed. 521; Eddy v. Eddy, 168 
Fed. 590, 98 CCA 586 [certiorari den 
214 U. S. 518, 29 SCt 699, 53 L. ed. 
1005]; Yesbera v. Hardesty Mfg. Co., 
166 Fed, 120, 92 CCA 46 [certiorari 
den 214 U.S. 518,.29 SCt 696, 53 L: 


ed. 1063]; Maxim-Nordenfelt Guns, 
etce., Co. v. Colt’s Patent Firearms 
Mfg. Co... 103. Wed.')89.-- De” Roux y. 


Girard, 90 Fed, 537; Hutti v. Fillion, 
1 Ky. Op. 387. But see Morrison y. 
Turnbaugh, 192 Mo. 427, 91 SW 152 
(chancellor should rule on evidence 
when its admission is challenged). 

[a] The federal equity rules pro- 
vide that objections to the evidence 
before an examiner or like officer 
shall be in short form, stating the 
grvuunds ot objection relied upon, but 
no transcript filed by such officer 
shall include argument or debate. 
Equity Rules (1912), rule 51; Rollman 
Mfg. Co. v. Universal Hardware 
Works, 229 Fed. 579, 

67. Webb v. Alton M. & F. Ins. 
Cow 0, M4223: 


la 
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ject that it is not taken in the manner prescribed, 
after the master’s report is made,°* on the other 
hand it has been decided that the failure to oppose 
the introduction of evidence when offered does not 
preclude an objection thereto at the hearing,®® and 
that objections on the ground of impertinence can 
only be made then.?? The plaintiff is responsible 
for his own showing, and the defendant need not re- 
mind him by exception as to the insufficiency in the 
weight of his evidence, before the submission of 
the cause."1 Errors in admitting evidence are not 
available in equity, for the court is supposed to act 
only on proper evidence.’? Exceptions by defendant 
to the admissibility of testimony upon a certain sub- 
ject because the bill did not aver it do not raise this 


objection to the bill by supplying the place of ex- 
ceptions to its averments.7* Objections must state 
clearly the testimony objected to and the ground of 
the objection.”* 

_ Waiver. A presumption of the waiver of objec- 
tions may arise from a failure to direct the court’s 
attention thereto,’® or from other conduct inconsist- 
ent with an insistence thereon;’® but an express 
waiver of an objection must be entered on the rec- 
ord.”* 

_ A motion to strike out all of plaintiff’s evidence 
is in the nature of a demurrer thereto, and admits 
every conclusion which might reasonably be drawn 
therefrom.’$ 


XVII. EVIDENCE 


[691] A. In General. Except as to the effect 
of a responsive answer,’® the rules of evidence in 
courts of law and in courts of equity are generally 
the same,®° unless modified by statutory provisions.® 
It has been said, however, that in the trial of equity 
eases the rule seems to be that courts are very lib- 
eral in the admission of evidence,*? the theory being 
that in the final detefmination of the suit only such 
evidence as is competent and pertinent to the issues 
will be considered.§* A court of equity is warranted 
in making the same deductions from facts as a-jury 
might make.®4 

[§ 692] B. Pleadings as Evidence—1l. Bill as 
Evidence.*® The allegations of a bill not sworn to 

68. Johnson y. Meyer, 54 Ark, 437, 
16 SW 121. 

69. Diamond Drill, etc., Co. v. Kel- 


ly, 120 Fed. 282 [aff 123 Fed. 882 (cer- 
tiorari den 198 U. S. 584, 25 SCt 802, 


for duress. 


and evidence was taken attacking it 
Kelsey  v. 
Pet. (U. S.)°269, 10 L. ed. 961. 
An objection to evidence attacking 
the validity of a deed set up in -the 


by plaintiff are generally considered as the mere 
suggestions of counsel and are not evidence against 
plaintiff,S° or at most very feeble evidence,’* but 
those contained in a bill which is verified by him 
are competent evidence against him,’* and need not 
be proved aliunde.®® The bill is not evidence against 
plaintiff as to an allegation of fact contained in it 
which is not admitted by the answer; he is not con- 
cluded thereby.°° Plaintiff’s bill in another suit 
may be read against him, on proof of his actual 
privity to the contents and to the filing of it, but 
it is slight evidence, without more, of the state- 
ments contained therein.®2+ It has been stated 
broadly that a bill, whether sworn or unsworn, is 
81. See statutory provisions; and 
Hale v. Wetmore, 4 Oh. St. 600 (as to 

retroactive effect of statute). 
10 Ida. 


82. Small v. Harrington, 
499, 79 P 461. 


Hobby, 16 
(2) 


49 L, ed. 1173)]. answer on the ground that its valid- 83. Small v. Harrington, 10 Ida. 
70. Jones vy. Spencer, 2 Tenn. Ch. | ity was not in issue is waived unless | 499, 79 P 461; Swift v. Castle, 23 

TUG: presented before hearing by motion] Ill. 209; Barton vy. Hayden, 199 Ill. 
71. Despard v. Pearcy, 65 W. Va.|to suppress. Bunnel v. Stoddard, 4] A. 37. 

140, 63 SE 871. BY Cas. No} 2;136..- (3) “Lestimony 84. Thomas v. Frederick County 
72. Salt Lake Fdy., etc., Co. v.| taken in rebuttal will not be sup-| School, 7 Gill & J. (Md.) 369. 

Mammoth Min. Co., 6 Utah 351, 23 P| pressed, on motion or objection of 85. Admissions in bill see supra 

760 [aff 151 U. S. 447, 14 SCt 384, | defendant on the ground that it was | § 564. 

38 L. ed. 229]; Giles v. Hodge, 74)|not proper rebuttal testimony, after 86. Ala.—Bledsoe v. Jones, 145 

Wis. 360, 43 NW 163. defendant has by leave of court] Ala. 685, 40 S 111; McRea v. Co- 


73. O'Neill v. Cole, 4 Md. 107. 

74. U. S.—Hamilton y. Southern 
Nevada Gold, etc., Min. Co., 33 Fed. 
562, 13 Sawy. 113. 

Ark.—Hemphill v. Miller, 16 Ark. 
271. 


Oe ae ee vy. Colby, 26 Conn. 

Md.—Freeny v. Freeny, 80 Md. 
406, 31 A 304. 

Va.—Fant v. Miller, 17 Gratt, (58 
Va.) 187. 

[a] A general objection made be- 


fore the master that the testimony 
was “irrelevant and incompetent” is 
not sufficiently specific. Hamilton v. 
Southern Nevada Gold, ete., Min. Co., 
33 Fed. 562, 13 Sawy. 113. 

75. Babcock vy. Carter, 117 Ala. 
575, 23 S 487, 6 AmSR 193; Arnold 
vy. Parmelee, 97 N. Y. 652 mem; Clarke 
v. Saxon, 10 S. C. Hq. 69; Barber’ v. 
Bailey, 86 Vt. 219, 84 A 608, 44 
LRANS 98; Van Namee v. Groot, 40 
Wt. 74. 

[a] In Alabama, parties in chan- 
cery must reduce to writing objec- 
tions to the admissibility of evidence, 
incorporating them in the note of 
submission, or otherwise calling them 
directly to the attention of the chan- 
cellor, or the presumption arises that 
all such objections are waived. Sims 
v. Sims, 165 Ala. 141, 51 S 731; Bab- 
cock v. Carter, 117 Ala. 575, 23 S 487, 
67 AmSR 193; Seals v. Robinson, 75 
Ala. 363; Brewer v. Browne, 68 Ala. 
210. 

76. See cases infra this note. 

[a] Rule applied.—(1) An objec- 
tion cannot be made to the manner 
of introduction of a release, where 
no objection was made at the time 


taken testimony in surrebuttal. 
American Bank Protection Co. y. City 
Nat. Bank, 181 Fed. 375. 
who cross-examines a witness, known 
by him to be incompetent to testify, 
cannot raise the objection on the 
hearing. Flagg v. Mann, 9 F. Cas. 
No. 4,847, 2 Sumn, 486. (5) But per- 
mitting a bond to be filed without 
exception to the admission of a reci- 
tal therein does not waive the ob- 
jection that the recital is not ad- 
missible except against the obligor. 
James River, ete.,.Co. v. Littlejohn, 
18 Gratt. (59 Va.) 53. 

77. American Saddle Co. v. Hogg, 
1 F. Cas. No..316, Holmes 177. 

78. Heiderich v. Heiderich, 18 Ill. 


A, 142. 
79. Bussier v. Weekey, 11 Pa. 
Super. 463. See also infra § 695. 


80. U. S.—Harmer v. Gwynne, 11 
F. Cas. No. 6,075, 5 McLean 313. 

Mass.—Dwight v. Pomeroy, 17 
Mass. 303, 9 AmD 148. 

Mich.—Bolton v. Chope, 119 Mich. 
33, 77 NW 1116; Dougherty v. Ran- 
dall, 3 Mich. 581. 

Ni) d.s—Buttlar” vi Buttlars 757 N: 
J. Eq. 645, 42 A 755; Wakeman v. 
Dodd, 27 N. J. Eq. 564. ? 

Pa.—Bussier v. Weekey, 11 Pa. 
Super. 463. 

W. Va.—Radford v. 
W. Va. 572. 

[a] Evidence as to confessions 
and statements by defendant not 
charged in the bill is equally ad- 
missible in equity as at law. Jen- 
kins v. Eldredge, 13 F. Cas. No. 7,266, 
38 Story 181. > 

Evidence generally see Evidence 
Pi Aah © Neel 0 nie 


Carwile, 13 


(4) A party | 


lumbus Ins. Bank, 16 Ala. 755; Dur-- 

den v. Cleveland, 4 Ala. 225. 
Ill.—Wenegar v. Hollenbach, 180 

Ill, 222, 54 NE 192. , 
Ky.—Rankin v. Maxwell, 2 A. K. 


Marsh. 488, 12-AmD 4381; Rees v. 
Lawless, 4 Litt. 218. 
A ge a v. Guthrie, 10 Mo. 
N. Y.—Belden v. Davies, 2 N. Y. 
Super. 433. 
But see Turner Constr. Co. v 


Union Terminal Co., 248 Fed. 120, 160 
CCA 260 (plaintiff cannot be heard 
to impeach a judgment or decree be- 
cause of the absence of formal proof 
of a fact which his pleadings and 
evidence in the case show was ad- 
mitted or treated as uncontroverted). 

87. Vanneman v. Swedesboro 
Loan, etc., Assoc., 42 N. J. Eq. 263, 
7 A 676; Drake v. Ramey, 37 S. C. L. 
87; 1. Greenleaf Ev. (16th ed) 


88. U. S—Askew vy. Odenheimer, 
2 F. Cas. No. 587, Baldw. 380. 
Ala.—McRea v. Columbus 

Bank, 16 Ala. 755. 
Ga.—Jones v. Thacker, 61 Ga. 329. 
Mass.—Taylor v. Weingartner, 223 
Mass. 248, 111 NE 909. 


Ins. 


Mo.—Hall v. Guthrie, 10 Mo. 
621. 
Va.—Northwestern Bank v. Nel- 


son, 1 Gratt. (42 Va.) 108. 
Taking whole admission as true 
see Evidence § 3873. 


89. Jones v. Thacker, 61 Ga. 329. 

so. Thompson Vv. Thompson, 
(Tenn. Ch: <A:)> 54° SW 145: 

91. Vanneman Vv. Swedesboro 


Loan, etc., Assoc. 42 N. J. Hq. 23, 
a ONG ty 
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never evidence in favor of plaintiff.°? And it seems 
certainly true that, if a bill is one, which, under 
the rules of chancery practice, is not required to be 
sworn to, it is not evidence for plaintiff, although 


sworn to.% 


Upon the trial of an issue out of chancery, the biil 
is not proof of its allegations, except so far as these 
allegations are admitted to be true by the answer.®* 

Amended bill. Where an amended bill sets up 
facts not disclosed in the original bill, although they 
must have been known when it was filed, and which, 
if true, would entitle plaintiff to all the relief origi- 
nally sought, the omission to state such facts in the 
original bill may properly be considered in deter- 
mining whether such facts are true.®° 

Petitions, as distinguished from bills, although 
sworn to, are generally not evidence of the facts 


stated in them.°® 


[§ 693] 2. Answer as Evidence *’—a. 


92. Wiegert v. Franck, ‘56 Mich. 
200, 22 NW 303; Roberts v. Miles, 
12 Mich. 297. See also Taylor v. 
Weingartner, 223 Mass. 243, 111 NE 
909 (by statute). 

Effect of sworn bill as to proof 
required see infra § 705. 

93. Pearce v. Suggs, 85 Tenn. 724, 
4 SW 526.. 

94. Powell v. Manson, 22 Gratt. 
(63 Va.) 177. 

95. Rasch v. Rasch, 278 Ill. 261, 
115 NE 871; Taylor v. Taylor, 259 
Tl. 524, 102 NE’ 1086; Calkins v. 
Calkins, 220 Ill. 111, 77 NE 102. 

96. Chancellor v. Traphagen, 41 
N. J. Eq. 369, 8 A 268, 7 A 505; Car- 
penter v, Muchmore, 15 N. J. Ea. 
123. But see Chase’s Case, 1 Bland 
(Md.) 206, 17 AmD 277 (a petition, 
pending a suit, asking for the ap- 
pointment of a receiver and setting 
forth new facts which are material, 
if not denied by a written answer 
on oath will be taken as true). 

97. Answers to bills to account 
see Account and Accounting § 117. 

Answers of infants see Infants 
[22 Cyc 687]. E 

Use and effect of answer in in- 
junction suits see Injunctions [22 
Cyc 945, 987]. 

*:598. Roberts v. Tennell, 3 T. B. 

Mon. (Ky.) 247. 

' Admissions by answer see supra 
§ 564. And see generally Hyidence 
§ 372 et seq. 

99. Rheinfort v.-Abel, 76 N. J. 
Eq. 485, 74 A 479. 

1. Effect of failure to reply see 
supra § 593. 

2. U. S.—Brown v. Pierce, 7 Wall. 
205, 19 L. ed. 184; Leeds v. Alex- 
andria Mar. Ins. Co., 2 Wheat. 380, 
4 L. ed. 266; Gettings v. Burch, 9 
Cranch 372, 3 L. ed. 768; Wichita v. 
Water Co., 222 Fed. 789, 138 CCA 
337; Mound City Co. v. Castleman, 
177 Fed. 510 [aff 187 Fed. 921, 110 
CCAN 55]; People’s Ui) Si, Bank) v. 
Gilson, 161 Fed. 286, 88 .CCA 332 [aff 


140. Fed. 1]; Blanton v. Chalmers, 
158 Fed. 907; Besson v. Goodman, 
147 Fed. 887; Atlantic Trust Co. 


v. 
Chapman, 145 Fed. 820, 76 CCA 396 
{rev on other grounds 208 U. 8. 
360, 28 SCt 406) 52 ed. 528,18 
AnnCas #155]; General Electric Co. 
v. Bullock Electric Mfg. ‘Co., 138 
Fed. 412; Lake Erie, etc., R. Co. v. 
Indianapolis Nat. Bank, 65 Fed. 690; 
U. S.  v. Trans-Missouri Freight 
Assoc... 68 .Wed 58) TiUCCAR Lb 24 
LRA 73 [aff 53 Fed. 440]; Parker v. 
Concord, 39 Fed. 718; Woodruff v. 
Dubuque, ete. R. Co., 30 Fed. 91; 
Peirce v. West, 19 F. Cas. No. 10,909, 
Pet: CC) ssbiis aw. Siev. Scott. 27 
F. Cas. No. 16,242, 3 Woods 334. 
Ala.—Reese v. Barker, 85 Ala. 474, 
5 S 305; Floyd v. Floyd, 77 Ala. 353; 
Frazer v. Lee, 42 Ala. 25; Lampley 
vy. Weed, 27 Ala. 621; White v. Flor- 
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86 692-694 a 


Defendant. An answer is competent evidence against 
defendant, as his statement on oath.°® 
answer under oath made to a bill praying for an-' 
swer under oath will remain on file as evidence not- 
withstanding the filing of a supplemental answer 
and cross bill, and plaintiff may use it to attack the 
credibility of defendant or otherwise.%® 

[§ 694] b. For Defendant—(1) Hearing on Bill 
On a hearing on bill, answer, and ex- 
hibits, without other pleadings, the general rule is 
that the whole answer is to be taken as true; or in 
other words, the truth of all the well pleaded aver- 
ments of the answer, whether responsive to the al- 
legations of the bill or in avoidance thereof is ad- 
mitted,? the cause in effect being submitted to the 
court on the contention that plaintiff is entitled to 
the decree prayed for in his bill upon the admissions 


The original 


and notwithstanding the denials of the answer. The 


Against 


ence Bridge Co., 4 Ala. 464; Cherry 
v. Belcher, 5 Stew. & P. 133; Lowry 
v. Armstrong, 3 Stew. & P. 297; Bates 
v. Murphy, 2 Stew. & P. 165; Paul- 
ling v. Sturgus, 3 Stew. 95; Lucas v. 
Darien Bank, 2 Stew. 280. 

Ark.—Byers v. Sexton, 22 Ark. 533; 
Hannah y. Carrington, 18 Ark. 85; 
Patton v. Ashley, 8 Ark. 290. 

Cal.—Belt v. Davis, 1 Cal. 1384; Von 
Schmidt v. Huntington, 1 Cal. 55. 

Del.—Curlett v. Emmons, 9 Del. 
Ch. 62,85 AY 1079. 

D, C.—Luchs v. Christman, 42 App. 
326; Sheckells v. Sheckells, 42 App. 
131; Rhodes v. Rhodes, 36 App. 261; 
Van Fleet v. King, 33 App. 47; Wag- 
enhurst v. Wineland, 20 App. 85; Al- 
fred Richards Brick Co. v. Trott, 16 
App. 293; Albaugh v. Decorating Co., 
14 App. 113; Bohrer yv. Otterback, 2 
App. 78; Birdsall v. Welch, 6 D. C. 


316. 
Fla.—Saussy v. Davidson, 78 S 
336; Saussy v. Liggett, 78 S 334; 


Godwin v. Phifer, 51 Fia. 441, 41 S 
597; Maxwell v. Jacksonville Loan, 
ete., Co., 45 Fla. 425, 34 S 255; Lee 
v. Bradley Fertilizer Co., 44 Fla. 787, 
33 S.456; Carr v. Thomas, 18 Fla. 
736; Hart .v. Sanderson, 18 Fla. 103; 
Stephens v. Orman, 10 Fla. 9; White 
v. Walker, 5 Fla. 478. 

Ga.—Parker v. Riley, 21 Ga. 427; 
Baldwin y. Lee, 7 Ga. 186; Fall v. 
Simmons, 6 Ga. 265. 

Ind.—Hale v. Plummer, 6 Ind. 121. 

Iowa.—Jones v. Jones, 13 Iowa 
276; Westfall v. Lee, 7 Iowa 12; 
Childs v. Horr, 1 Iowa 4382. 

Ky.—Scott v. Cook, 4 T. B. Mon. 
280; Scott v. Clarkson, 4 Bibb 277; 
Myers v. Baker, Hard. 544; Santa v. 
Crant, 12 Ky. Op. 89. 

Me.—Batchelder v. Bickford, 117 
Me. 468, 104 A 819; Dascomb vy. Mars- 
ton, 80 Me. 228, 13 A 888. 

Md.—Lyon v. Hyattsvillé, 125 Md. 


306, 93 A 919, AnnCas1916E 765; 
Wilmer v. Philadelphia, ete., Coal, 
etch, (Con el2e TMs 599") 93" Aas cs 


Malkus v. Richardson, 124 Md. 224, 
92 A 474; Hodson v. Nelson, 122 Md. 
330, 89 A 934; Evans vy. Crisfield, 
122 Md. 184, 89 A 430; Blakistone 
v. State, 117 Md. 237, 83 A 151; Adtna 
Indemn. Co. v. Baltimore, etc., R. Co., 
112 Md. 389, 76 A251, 186 AmSR 
389, 21 AnnCas 268; Fledderman vy. 
Fledderman, 112 Md. 226, 76 A 85; 
Hollander v. Central Metal, ete., Co., 
109..Md. 131, 71: A. 442, 23, LRANS 
1135; Read v. Reynolds, 100 Ma. 
284, 59 A 669; Barton v. Baltimore 
City International Fraternal Alli- 
ance, 85 Md. 14, 36 A 658; Hversole 
v. Maull, 50 Md. 95; Hall v. Clagett, 
48 Md. 223; Mickle yv. Cross, 10 Md. 
352; Warren v. Twilley, 10 Md. 39; 
Mason vy. Martin, 4 Md. 124; Ware 
v. Richardson, 3 Md. 505, 56 AmD 
762; Craig v. Ankeney, 4 Gill 225; 
In re Wheeler, 1 Md. Ch. 80; Mc- 


admission of the truth of the answer extends only 


Kim v. Odom, 3 Bland 407; Salmon 
v. Clagett, 3 Bland 125; Contee v. 
Dawson, 2 Bland 264; 
kins, 1 Bland 486. 

Mass.—Rubenstein vy. Lottow, 220 
Mass. 156, 107 NE 718; Perkins v. 
Nichols, 11 Allen 542; Tainter v. 
Clark, 5 Allen 66; Copeland v. Crane, 
9) Pick), 78. : 

Mich.—Lafrance v. Griffin, 160 
Mich. 236, 125 NW 34; Gates’: v. 
Grand Rapids, 134 Mich. 96, 95 NW 
998; American Mirror, etc., Co. v. 
Bulkley, 107 Mich. 447, 65 NW 291; 
Fields v. Colby, 102 Mich. 449, 60 
NW 1048; Huyck v. Bailey, 100 Mich. 
223, 58 NW 1002; Davenport v. Audi- 
tor-Gen., 70 Mich. 192, 38 NW 211; 
Wiegert v. Franck, 56 Mich. 200, 22 
NW 3038; Ruhlig v. Wiegert, 49 Mich. 
399, 13 NW 791; Hardwick v. Bas- 
sett, 25 Mich. 149; Durfee v. Clurg, 
6 Mich. 223. 
aye ieeetussell v. Moffitt, 7 Miss. 

Mo.—McQueen v. Chouteau, 20 Mo. 
222, 64 AmD 178. 

N. H.—Rogers v. Mitchell, 41 N. 
Hogi 54: 

N. J.—Doremus v. Cameron, 49 N. 
J. Eq. 1, 22 A 802; McCully v. Peel, 
42 N. J. Eq. 493, 8 A 286; Bunker vy. 
Anderson, 32 N. J. Eq. 35; Winslow 
v. Hudson, 21 N. J. Eq. 172; Booraem 
v.. Wells, 19 N. J... Eq.) 87; Grahanr ve 
Berryman, 19 N. J. Eq. 29 [rev on 
other ,grounds 21 N. J. .Hq. 37017; 
Vanderveer v. Holcomb, 17 N. J. Eq. 
547; Hoff v. Burd, 17.N. J. Eq. 201; 
Force vy. Dutcher, 17 N. J. Eq. 1655 
Belford_v.. Crane, 16 N. J. Eq. 265, 
84 AmD 155; Reed v. Reed, 16 N. 
J. Dy. 248; Thomas v. De Baum, 14 
N. J. Eq. 37; Gaskill vy. Sine, 13 N. 
J. Eq. 130; Fowler v. Roe, 11 N. J. 
Eq. 367; Morris, etc., R. Co. v. Blair, 
9 N. J. Eq. 6385; Allen v. Cole, 9 N. 
J. Eq. 286, 59 AmD 416; Taylor v. 
Thomas, 5 N. J. Eq. 331; Cammann 
v. Traphagan, 1-N. J. Hq. 28; 

N. Y.—Dale v. McEvers, 2 Cow. 
118; Atkinson v. Manks, 1 Cow. 691; 
Green vy. Hart, 1 Johns. 580; Brinck- 
erhoff, v.. Brown, 7 Johns. Ch. .217; 
Hart v. Ten Eyck, 2 Johns. Ch. 88, 

N. C.—Carrow v. Adams, 65 N. C. 
32; White v. Green, 86 N. C. 45; 
Moore v. Hylton, 16 N. C. 429. 

Oh.—Gwin v. Selby, 5 Oh. St. 96; 
Richards v. Friedly, Wright 753. 

Pa.—Mazet v. Pittsburgh, 137 Pa. 
548, 20 A 693;-Rowley’s App., 115 
Pa. 150, 9 A 329; Randolph’s App., 
66 Pa. 178; In re Naglee, 52 Pa. 154; 
Russell’s App., 34 Pa. 258; Hengst’s 
App., 24 Pa. 418; Beale v. Bucher, 
13 Ra. Super. 474; Kershaw’s Bst., 24 
Pa. Dist. 121; Cooper v. Duval, 106 
Pa. Dist. 475; Barr v. Philadelphia, 
8 Pa., Dist. 19; Palethorp’s. Hist:; 
Pa. Dist. 699; Mead’s Est., 4 Pa. Dist. 
750; Corbin v. Ashhurst, 4 Pa. Dist. 
347; haxon:s: Hist. 29) Pa. Con 42% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Step v. Wat- 
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ee er \. 
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to pertinent and material facts set out therein,? and 
does not extend to matters of opinion and infer- 


ence,* or to conclusions of law.® 


Other evidence. Upon a hearing upon bill and 
answer the practice is to read the answer ® which 
is admitted to be true in all respects,’ and, except 
when otherwise expressly provided,? no other evi- 
dence is admissible® unless it is matter of record 
to which the answer refers, and which is provable 


by the record.1° 


‘When new answers are filed after replication, 
without leave or order of the court, 


heard without any replication to the new answers, 


Petry, v. Clark, 28 Pa. Co. 534; Rob- 
ertson v. Schwenk, 18 Pa. Co. 577; 
Thomas v. Ellmaker, 1 Pars. Eq. Cas. 
98; Sigle v. Bird in Hand Turnp. Co., 
3 LancLRev 258; Conrad’s Est., 13 
Phila., 207. 

Tenn.—Bowers v. McGavock, 114 
Tenn. 438, 85 SW 8938; Remine v. 
Vance, 11 Heisk. 227; Martin v. 
Reese, (Ch. A.) 57 SW 419; Milli- 
gan v. Wissman, (Ch. A.) 42 SW 811. 

Vt.—Deerfield River Co. v. Wil- 
mington Power, etc., Co., 83 Vt. 548, 
tt, A 8623") Dyer vy. Dean; 69: Vt. 370, 
387 A 1113; Gates v. Adams, 24 Vt. 
703° Slason (v- “Wright, 14° Vt: 2083 
Wright v. Bates, 13 Vt. 341; Doo- 
little v. Gookin, 10 Vt. 265. 

Va.—Hudson v. Barkam, 101 Va. 
63, 48 SE 189, 99 AmSR 849; Cocke 
v. Minor, 25 Gratt. (66 Va.) 246; 
Jones v. Mason, 5 Rand. (26 Va.) 577, 
16 AmD 761; Shumate v. Dunbar, 6 
Munf. (20 Va.) 430; Findlay v. Smith, 
6 Munf. (20 Va.) 134, 8 AmD 733; 
Pickett v. Chilton, 5 Munf. (19 Va.) 
467; Blanton v. Brackett, 5 Call (9 
Va.) 232;. Kennedy v. Baylor, 1 
Wash. (1 Va.) 162. ; 

W. Va.—McCoy v. McCoy, 74 W. 
Va. 64, 81 SE 562, AnnCas1916C 367; 
Smiley v. New River Co., 72 W. Va. 
221, 77 SE 976; Brown v. Click, 65 
W. Va. 459, 64 SE 613; Sansom v. 
Blankenship, 53 W. Va. 411, 44 SE 
408; Bryant v. Groves, 42 W. Va. 
10, 24 SE 605; Bierne v. Ray, 37 W. 
Va. 571, 16 SE 804; Snyder v. Mar- 
tin, 17 W. Va. 276, / 41 AmR °670; 
Forqueran v. Donnally, 7 W. Va. 114; 
Cleggett v. Kittle, 6 W. Va. 452; 
Copeland v. McCue, 5 W. Va. 264; 
Martin v. Rellehan, 3 W. Va. 480. 

Wis.—Walton v. Cody, 1 Wis. 420. 

Eng.— Wright v. Nutt, 3 Bro. Ch. 
339, 29 Reprint 562; Grosvenor Vv. 
Cartwright, 2 Ch. Cas. 21, 22 Reprint 
827; Wrottesley v. Bendish, 3 1205 
Wms. 237, 24 Reprint 1042; Barker 
v. Wyld, 1 Vern. Ch. 140, 23 Reprint 
373. 

[a] Matters susceptible of proof. 
—The answer is to be taken as true 
in regard to all matters which are 
susceptible of proof by legitimate 
evidence. Newbold v. Newbold, 133 
Mad. 170, 104 A 366; Hodson v. Nel- 
son, 122 Md. 330, 89 A 934; Evans 
v. Crisfield, ar Ma. Ledihe A oe 

na Indemn. Co. v. Baltimore, 2 
eGo. 112 Md.. 389, 76 A 251, 1386 
“AmSR 389, 21 AnnCas 268. 

[b] Denials——(1) The truth of 
denials coatained in the answer is 
admitted. Curry v. Leonard, 186 
Ala. 666, 65 S 362; Errissman Vv. 
Hrrissman, 25 Ill. 136; Payne Vv. 
Frazier, 5 Ill. 55; Lafrance v. Grif- 
fin, 160 Mich. 236, 125 NW 34; 
Wight v. Prescott, 2 Barb. Ch. (N. 
Y.) 196. See also Day v. Potter, 9 
Paige (N. Y.) 645 (general traverse 
jn answer to supplemental. bill is 
sufficient to require a replication). 
(2) Denial of fraudulent intent, un- 
less replied to, repels the inference 
of fraud from facts stated in the 
bill and admitted in the answer, un- 
less such facts conclusively show a 
| fraudulent intent. Wight v. Pres- 
| cott, 2 Barb. (N. Y.) 196. | 

fe] Affirmative allegations (1) 
| setting up new matter by way of 
defense are, it is generally held, 
| taken as true: Banks v. Manchester, 

, [21.C. J.—36] 
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garded.11 


and the cause is 


128 U. S. 244, 9 SCt 36, 32 L. ed. 425; 
Hannah y. Carrington, 18 Ark. 85; 
Sneed v. Town, 9 Ark. 535; Hale v. 
Plummer, 6 Ind. 121; Connecticut 
Mut. L. Ins. Co. v. Cook, 219 Mass. 
222, 106 NE 853; Dale v. McEvers, 


2. \Cow. GN. °¥.)) 118s) Atkinson: avs 
Manks, 1 Cow. (N. Y.) 691; Leber- 
man v. Leberman, 18 Phila. (Pa.) 


254; Wilt v. Huffman, 46 W. Va. 473, 
33 SE 279. (2) But there are au- 
thorities to the contrary. Emig v. 
Baker, 44 App. (D. C.) 306; Brown 
v. Cutler, 8 Oh. 142; Paine v. French, 
4 Oh. 318; Brown v. McDonald, 10 
So Cy Eq. 297: 


[d]_ Facts hoped to be proved.—lIif 
defendant states that he “hopes to 
prove” certain facts, they must be 


considered proved. MBrinkerhoff  v. 
Brown, 7 Johns. Ch. (N. Y.) 217. 

{el Allegations of belief.—Alle- 
gations which defendant makes by 
way of belief come within the gen- 
eral rule. Gates v. Adams, 24, Vt. 
70. But see Suydam v. Bartle, 10 
Paige (N. Y.) 94 (allegation that de- 
fendant is informed and _ believes 
that a transaction is tainted with 
usury is insufficient to require a 
replication, in order to enable the 
parties to take proofs of usury). 

{f{] Formal defect in answer.— 
Where plaintiff sets the cause down 
for hearing on bill and answer be- 
fore replication and before the case 
is at issue, he will be held at the 
hearing to have admitted the truth 
of all the allegations of the answer, 
notwithstanding any formal defect in 
the oath to such answer. Goodyear 
Tire, etc., Co. v. Daniel, 72 Fla. 489, 
78 S 592; Lee v. Bradley Fertilizer 
Co., 44 Fla. 787, 33 S 456. 

[g] Waiver of oath.—The answer 
is to be taken as true in all respects, 
whether an oath to. the answer is 
waived or not. Hardwick v. Bassett, 
25 Mich. 149. 

[h] When a cause is set down for 
hearing on bill, answer, and de- 
murrer, the answer is to be taken 
as true. Ricker v. Portland, etc., R. 
Co., 90 Me. 395, 38 A 338. 

[i] On a motion for a decree not- 
withstanding the answer, allegatiofis 


in the answer are to be taken as, 


true. Catts v. Smyrna, 10 Del. Ch. 
263, 91 A 297. 

3. Contee v. Dawson, 2 Bland 
(Md.) 264. See also Gunnell v. Bird, 
10 Wall. (U. S.) 304, 19 L. ed. 913 
(impertinent allegation in answer to 


a bill of revivor). : 
4 Wilmer v. Philadelphia, etc., 
Coal., ete, Co. 124 Md. 599, 93 A 
2 Bland 


157; Contee v. Dawson, 
Stockham, 185 


(Md.) 264. 
5 Stockham _v. 
Pa. 337, 39 A 950; Rodgers v. Rod- 
gers, 6 Heisk. (Tenn.) 489. 
6. Milligan v. Wissman, (Tenn. 
Gh. A.) 42 SW 811. 
7, See cases supra note 2. 
8. See statutory provisions and 
court rules; end ea lee Veda ley ile’) 
ige (N. Y.) 383. 
Se Ul ‘ge tt v. Candee, 8 F. 
Cas. No. 4,588, 4 Bann. & A. 545, 17 
Blatchf. 200; Peirce v. West, 19 F. 
Cas. No. 10,909, Pet. C. C. 351. 
Ark.—Byers v. Sexton, 22 Ark. 533. 
Me.—Bailey v. Worster, 103 Me. 
170, 68 A 698. 


Waiver of replication. 
has been filed, if plaintiff sets down the cause to 
be heard on bill and answer he waives his replica- 
tion, and the answer is to be taken as true.!? 
where, without affording defendant an opportunity 
to substantiate his answer by proof, plaintiff sets 
down the cause for hearing on bill, answer, and rep- 
heation, the effect is the same.'8 

Express provisions. 
matter is regulated and the general rule more or 
less modified by statute or rule of court.!* 
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they will not be taken as true, but will be disre- 


Although a replication 


And 


In some jurisdictions this 


Mich.—Lafrance v. Griffin, 160 
Mich. 236, 125 NW 34; Hardwick v: 
Bassett, 25 Mich. 149. 

N. Y.—lLatting v. Hall, 9 Paige 
383; De Peyster v. Colden, 1 Edw. 
63; Anonymous, 1 Barb. Ch. 73. 


Tenn.—Milligan v. Wissman, (Ch. 
A.) 42 SW 811. 
10. Milligan v. Wissman, (Tenn. 


Ch. A.) 42 SW 811. But see White 
v. Green, 36 N. C. 45 (if a case is 
set down for hearing upon the bill, 
answer, and exhibits, a deed which 
is filed as an exhibit is evidence for 
plaintiff, although it is not admitted 
in the answer). 


ay tias Roberts v. Stigleman, 78 Ill. 
12. Dascomb vy. Marston, 80 Me. 


223, 13 A 888; Evans vy. Crisfield, 122 
Md. 184, 89 A 430; Warren v. Twil- 


ley, 10 Md. 39; McKim v. Odom, 3 
Bland (Md.) 407; Moore v. Hylton, 
16 N. C.. 429. See also Beale y. 
Bucher, 13 Pa. Super. 474 (where 


plaintiff did not object to hearing). 

13. Luchs vy. Christman, 42 App. 
(Dy CC.) 3265.4 Wiser «V.n,Blachly,—08 
Johns. Ch. (N. Y.) 607; Sterr’s Est., 
135 Philass(Pas). 202% 


14. See statutory provisions and 
court rules; and Curry v. Leonard, 
186 Ala. 666, 65 S 362; Floyd v. 
Floyd, 77 Ala. 353; Foxworth v. 
White,’ 72 Ala. 224; Buchanan v. 
Buchanan, 72 Ala. 55; Green v.- 


Casey, 70 Ala. 417; Wynn vy. Rosette, 
66 Ala. 517; Marks v. Cowles, 61 Ala. 
299; Frazer v. Lee, 42 Ala. 25; Keif- 
fer v. Barney, 31 Ala. 192; Lampley 
v. Weed, 27 Ala. 621; White v.. Flor- 
ence Bridge Co., 4 Ala. 464; Forrest 
v. Robinson, 2 Ala. 215; Wells v. 
Query, Litt. Sel. Cas. (Ky.), 210. 


[a] Under the federal equity 
rules, on submission upon bill and 
answer, new and affirmative matter 


pleaded in the answer must be taken 
as denied, the answer not being ac- 
cepted as true, as it was under the 
old practice, and so the case is be- 
fore the court upon the averments 
of the bill and admissions and de- 
nials of the answer not deemed con- 
troverted. Shera v. Merchants’ L. 
Ins. Co., 237 Fed. 484 (construing 
Equity Rules [1912], rule 81). 

[b] In Mlinois, (1) by statute, 
the answer must be taken as true 
on hearing upon bill and answer, 
without replication. Sheahan  v. 
Madigan, 275 Ill. 372,. 114, NE 135; 
Meehan vy. Parsons, 271 Jll. 546, 111 
NE 529 [rev on other grounds 194 
Ill. A. 131]; Straus v. Putta, 265 Ill. 
57, 106 NE 437; Harvard First Cong. 
Church v. Page, 257 Ill. 472, 100 NE 
975; Roach v. Glos, 181 Ill. 440, 54 
NE, 1022) Laff SOME vA. (283i: Cook 
County v. Great Western R. Co., 119 
Till. 218, 10 NE 564; Fordyce v. Shri- 
ver, 115 Ili. 530, 5 NE 87; Knapp v. 
Gass, 63 Ill. 492; Derby v. Gage, 38 


Dive aie Prettyman) ov. ebarnand, say. 
Til. 105; Farrell v. McKee, 36 Ill. 
225; Cassell .v. Ross, 33 Ill. 244, 85 


AmD 270; Fountain v. Wood, 29 Ill. 
504; Trout v. Emmons, 29 Ill. 433, 
81 AmD 326; Mason v. McGirr, 28 
Ill. 322; Kitechell vy. Burgwin, 21 I11. 
40; Jameson v. Conway, 10 Ill. 227; 
De Wolf v. Long, 7 Ill. 679; Payne v. 
Brazier sub ll bb: Goddard va. Chi- 
esgo, ete, R. Co., 104 Ill. A. 526 [aff 
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[§ 695] (2) Hearing on Bill, Answer, and Proofs 
As soon as the cause is at is- 
- sue by the filing of a replication,!® or in the manner 
provided, in those jurisdictions where replications 
have been abolished,'® both parties may proceed to 
take testimony for the purpose of establishing their 
At the hearing the averments 


—(a) General Rule. 


respective cases." 


202, Til. 362, 66 NE 1066];. Inde- 
pendent Medical College v. Zeigler, 
86 Ill. A. 360; Taylor v. Taylor, 52 
Ill. A. 527. (2) This statute applies 
- only to cases where a hearing is for- 
mally set or ordered on bill and an- 
swer. It does not,apply to a hear- 
ing upon bill, answer and proofs, 
without any formal order for the 
same. Corbus vy. Teed, 69 Tl. 205, 
(3) Where the parties willingly go 
into trial without the issues being 
made up by the filing of a replica- 
tion, and the cause is heard upon 
evidence, they will be considered as 
having waived the formality of such 
an issue, and,the answer will have 
no greater effect as evidence than if 
a replication had been filed. Corbus 
v. Teed, supra. 

[c]: In Mississippi (1) by statute, 
where plaintiff sets down the cause 
for hearing on bill and answer, be- 
fore the expiration of the time al- 
lowed by law for taking testimony, 
the answer must be taken as true. 
New Stardard Club vy. McGowan, 111 

~ Miss. 92, 71 S 289, AnnCas1918H 274; 
Austin Clothing Co. v.° Posey, 105 
Miss. 720, °63\'S' 2224, - 64S 5. 4 (2) 
Under the chancery practice as regu- 
lated by statutory provisions, where 
it does not appear that the cause 
was set down at the instance of 
plaintiff, there is no ground for tak- 
ing the answer to be true to its full 
extent. Carman v. Watson, 2 Miss. 
333. 

See supra § 585. 

See supra § 586. 

1 Barbour Ch. p 254. 

supra § 686. ‘ 

Campbell y. Northwest Eck- 

ington: Impr. ‘Co:, 229 U. S.. 561, 33 

SCt 796, 57 L. ed. 1330; Sheckells v. 

Sheckells, 42 App. (D. C.) 131; 

Johns v. Bowden, 72 Fla. 530, 73 S 

603; Mayo y. Hughes, 51 Fla. 495, 

40 S 499; Patterson v. Scott, 142 Ill. 

138, 31 NE 433 [aff 37 Ill. A. 520]. 

See also infra §§ 697, 698. 
Necessity for verifying see supra 
382. 


And see 


19. Fla.—Mayo v. Hughes, 51 Fla. 
495, 40 S 499. 

N. J.—New Brunswick Corp. for 
Relief of Poor Children y. Eden, 62 
N. J. Eq: 542, 50 A 606. 
hee Y.—Miller v. Avery, 2 Barb. Ch. 
vo 5 

Tenn.—Pearce v. Suggs, 85 Tenn. 
724, 4 SW 526. 

Va.—Frank vy. Lilienfeld, 33 Gratt. 
(74 Va.) 377. 

See also infra § 699. 

20. . S—Beals y. Illinois, etc., 
RCo 133) UW! S:4290, 10 SCt 314,733 
L. ed. 608; Roach vy. Summers, 20 
Wall. 165,'22 LL. ed. 252; Hinkle ‘y. 
Wanzer,, 17 How: 358; 15)%. "ed; 173; 
Clarke v. White, 12 Pet. 178, 9 L. ed. 
1046; Russell vy. Clark, 7 Cranch 69, 
3 LL: ed. (271; Field v. Holland, 6 
Cranch 8, 3 L. ed. 136; Kirkpatrick 
v. McBride, 202 Fed. 144, 120 CCA 
322; Pioneer Min. Co. v. Delamotte, 
185 Med. 752, 108 CCA 90; Jacobs v. 
Van Sickle, 127 Fed. 62, 61 CCA 598; 
Reid v. McCallister, 49 Fed. 16; De- 
lano v. Winsor, 7 F. Cas. No. 3,754, 
1 Cliff. 501; Flagg v. Mann, 9 F. Cas. 


No. 4,847, 2 Sumn. 486; Lenox v. 
Notrebe, 15 EF. Cas. No. 8,246c, 
Hempst. 251; Morgan vy. Tipton, 17 


Cas. No: .93809, 3° McLean,’ 339; 
Pomeroy v. Manin, 19 F. Cas. No. 
11,260, 2 Paine 476; Scammon vv. 
Cole, 21 F. Cas. No. 12,432, 3. Cliff. 
472; Wren vy. Spencer Optical Mfg. 
Cox 30) Phy Cass. No. 18,062.) So Bann. 


EQUITY 


1 


& A. 61. 
Ala.—Barten vy. Barton, 75 Ala. 
400; Taunton vy. McInnish, 46 Ala. 


619; Frazer v. Lee, 42 Ala. 25; Wal- 
thall v. Rives, 34 Ala. 91; Keiffer v. 
Barney, 31 Ala. 192; Danforth v. 
Laney, 28 Ala. 274; Grier v. Camp- 
bell, 21 Ala. 327; Edmondson y. Mon- 
tague, 14 Ala. 370; Fenno vy. Sayre, 
3 Ala. 458. 

Ark.—Marshall v. Green, 24 Ark. 
410; Walker v. Scott, 13 Ark. 644; 
Patton v. Ashley, 8 Ark. 290. 

Del.—Wharton vy. Clements, 3 Del. 
Ch. 209. ; 

D. C.—Sheckells v. Sheckells, 42 
App. 131. 

Fla.—Tampa Picture Plays The- 
ater Co. v. Williams, 78 S 674; Far- 
rel, v. Forest Iny. Co., 73 Fla. 191, 
74 S 216; Pittman v. Milton, 69 Fila. 
304, 68 S 658; Mitchell v. Mason, 65 
Fla. 208, 61 S 579; Southern Lumber, 
etc., Co. v. Verdier, 51 Fila. 570, 40 
S 676; Mayo v. Hughes, 51 Fla. 495, 
40 S 499; Maxwell v. Jacksonville 
Loan, etc., Co., 45 Fla. 425, 34 S 255; 
Kellogg v. Singer Mfg. Co., 35 Fla. 
IO TT Sess Ormaneasye. Barnard. > 
Fla. 528. 

Ga.—Cartledge v. Cutliff, 29 Ga. 
758; Daniel v. Johnson, 29 Ga. 207. 

Ill. Lake Shore, ete. R. Co. v. 
McMillan, 84 Ill. 208; Stevenson v. 
Mathers, 67 Ill. 123; Gregg v. Ren- 
frews, 24 Ill. 620; Miller v. Arm- 
strong, 169 Ill. A. 185; Cole vy. Shet- 
terly, 13 Ill. A. 420. 

Ind.—Townsend y. McIntosh, 14 
ina 57; Green v. Vardiman, 2 Blackf. 

4, 

Iowa.—White v. Hamnton, 10 Iowa 


238. 
Me.—Buck v. Swazey, 35 Me. 41, 
McPherson, 3 


56 AmD 681. 
Md.—Fitzhugh  y. 
Gill 408; Hardy v. Summers, 10 Gill 
& J. 316, 32 AmD 167; Dilly v. Bar- 
nard, 8 Gill & J. 170; Stewart v. 
Duvall, 7 Gill & J. 179; Ringgold v. 
Ringgold, 1 Harr. & G. 11, 18 AmD 
ae Jonesiv. Slubey, 5, Harr. & J: 

Mass.—Leach v. Fobes, 11 Gray 
506, 71 AmD 732; Clark v. Flint, 22 
Pick. 231, 33 AmD 733; Mills v. Gore, 
20 Pick. 28; New England Bank v. 
Lewis, 8 Pick. 113. 

Mich.—Hunt v. Thorn, 2 Mich. 213; 
Schwarz v. Wendell, Walk. 267. 

Miss.—Massingill v. Carraway, 21 
ee 324; Oakey v. Rabb, Freem. 

N. J.—Evans v. Evans, (Ch.) 59 
“A 564; Atty.-Gen. v. Steward, 21 N. 
J. Eq. 340; Fisler v. Porch, 10 N. J. 
Eq. 243. 

N. Y.—Forrest v. Forrest, 13 N. 
Y. Super. 102, 3 AbbPr 144 [aff 25 
N. Y. 501]; Woodcock v. Bennet, 1 
Cow. 711, 18 AmD 568; Benson v. 
LeRoy, 1 Paige 122. 

N. C.—Longmire v. Herndon, 72 
N. C. 629; Morrison vy. Meacham, 39 
N. C. 381; Hughes v. Blackwell, 59 
N. C. 73; Lyerly v. Wheeler, 38 N. 
C.. 599%) ‘Chafin, v. Chathin, 22, .Ne GC. 


182. 

Pa.—Coleman v. Ross, 46 Pa. 180; 
Com. v. Cullen, 13 Pa. 133, 58 AmD 
450; Russell’s App., 1 Walk. 131; 
Gceggins v. Risley, 13 Pa. Super. 316; 
Bussier v. Weekey, 11 Pa. Super. 463. 

S. C—wWainwright v. Read, 1S. C. 
Eq. 573. 

Tenn.—Pearce v. Suggs, 85 Tenn. 
724, 4 SW 526; Gass v. Arnold, 6 
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of a sworn ‘answer,!® as to matters of defendant’s 
personal knowledge,!® and responsive to the al- 
legations of the bill,2° are evidence for him, of 
the facts well pleaded,?! unless it is otherwise ex- 
pressly provided.?? : 
as true, until disproved,?? but it is not conclu- 


Such an answer will be taken 


Baxt. 329; Spurlock vy. Fulks, 1 Swan 
289; Jones y. Perry, 10 Yerg. 59, 30 
AmD 430; Ragsdale v. Bufort, 3 
Hayw. 192. 

Tex.—Thouvenin vy. Helzle, 3 Tex. 
57; Kruger v. Spachek, 22 Tex. Civ. 
A. 307, 54 SW 295. 

vVt.—Phelps v. Root, 78 Vt. 493, 
63 A 941; Blaisdell v. Bowers, 40 Vt. 
126; Wells v. Houston, 37 Vt. 245; 
Adams v. Adams, 22 Vt. 50; San- 
born y. Kittredge, 20 Vt. 632, 50 AmD 
58; Grafton Bank v. Doe, 19 Vt. 463, 
47 AmD 697. ; 

Va.—Frank y. Lilienfeld, 33 Gratt. 
(74 Va.) 377. 

W. Va.—Pithole Creek Petroleum 
Co. v. Rittenhouse, 12 W. Va. 313; 
Jones v. Cunningham, 7 W. Va. 707; 
Fluharty v. Beatty, 4 W. Va. 514. 

Wis.—Cooper v. Tappan, 9 Wis. 
361; Farmers’, etc., Bank v. Griffith, 
2 Wis. 443; Parish vy. Gear, 1 Pinn. 
261. 

See also Discovery § 39. 

ja] The reason for the rule that 
a responsive answer is evidence is 
that plaintiff calls upon the respond- 
ent for an answer and therefore 
necessarily admits that answer to be 
evidence. Gilman vy. Libbey, 10 F. 
Cas. No. 5,445, 4 Cliff. 447; Cannon 
v. Collins, 3 Del. Ch. 132; Salmon v. 
Clagett, 3 Bland (Md.) 125; Brown 
v. Bulkley, 14 N. J. Eq. 294. 

[b] Defendant’s answer to the 
charging part of the bill and respon- 
sive thereto is evidence in his favor 


(N. Y.) 368. 
Even against a bill charging 
fraud an answer if responsive is evi- 
dence. Wharton y. Clements, 3 Del. 
Ch. 209; Dilly v. Barnard, 8 Gill & 
J. (Md.) 170. 

{dj Unfavorable answer.—Where 
plaintiff calls upon defendant to 
state in his answer the consideration 
of a deed, and the latter does so and 
supports it by evidence, the answer 
will not be disregarded as evidence 
because unfavorable to plaintiff. 
Mattoon v. McGrew, 112 U. S. 713, 
5 SCt 369, 28 L. ed. 824; Hitz v. Na- 
tional Metropolitan Bank, 111 U.S. 
722, 4 SCt 613, 28 L.’ed. 577. And 
see Discovery § 40. , 

{el BEiiect of amending bill.—A 
Sworn answer retains its character 
as such to so much of the bill as it 
responds to, although the bill may 
have been amended subsequent to the 
filing of the answer. Simonson v. 
Cain, 138 Ala. 221, 34 S 1019. 
eke faery hp generally see infra 


§ 696 

21. Northern Pac. R. Co. v. Boyd, 
177. Fed. 894, 101"CCA SiS i fart 1 7 
Fed. ‘779, and aff 228 °U.s Ss 482, 33 
SCt 554, 57 L. ed. 931]. 

22. See infra § 708. 

23. U. S.—American File Co. v. 
Garrett, 110 U. S. 228, 4 SCt 90, 28 
L. ed. 149; Buckingham y. McLean, 
13 How. 151, 14 L. ed. 91; McCoy v. 
Rhodes, 11 How. 131, 13 Li. ed. 634; 
Lenox v. Prout, 3Wheat. 520, 4 L. 
ed. 449; Robinson v. American Car, 
ete., Co., 132 Fed. 165 '[aff 135 Fed. 
693, 68 CCA 331 (certiorari den 203 
U. S. 590, 27 SCt 777, 51°L. ed. 330)]; 
Coonrod vy. Kelly, 119 Fed. 841, 5 
CCA 353; Childs v. N. B. Caristein 
Co., 76 Fed. 86; U. S. v. Ferguson, 
54 Fed. 28; Hough v. Richardson, 12 
EF. Cas. No. 6,722, 3 Story 659. 

Ala.—Henderson vy. McVay, 32 Ala. 
471; Hogan v. Smith, 16 Ala. 600; 
Edmonson y. Montague, 14 Ala. 370; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sive.24 


New matter in the answer constituting a defense 
by way of avoidance will not avail defendant unless 
established by proof.2* New matter, however, al- 
though affirmative in form, if in effect a denial of 
the charge in the bill and directly responsive there- 
to is evidence to be taken as true till disproved.2¢ 

[§ 696] (b) Responsiveness. The test of the 
application of the general rule that an answer is 
available as evidence of facts when responsive to the 
bill has been said to be whether the questions an- 
swered would be proper in a trial before a jury, 
whether they would be relevant to the issue, such 
as the witness would be bound to answer, and the 
answers be competent testimony.27 Again it has 
been said that if the whole subject matter of the 
statement or allegation in the answer might have 

been left out, then the allegations in the answer 
upon that subject are not responsive to the bill, 
but, if the omission of some statement upon that 
subject would furnish just ground of exception to 
the answer, then the statement, to the extent to 
which it is required, and whatever its character, 
whether affirmative or negative, is but a response 


EQUITY 
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springs out of the allegations in the bill, and its 
statements stand connected in substance with the 
subject matter of the allegations, although they are 
not literally and directly responsive, it is evidence 
for defendant for so much as it is worth.2® What- 
ever in an answer is fairly a reply to the general 
scope of the claim set up in the bill, whether in the 
stating or charging part, and whether by way of 
denial, exeuse or avoidance, is evidence for defend- 
ant.°° Where the answer is confined to such facets 
as are necessarily required by the bill and those in- 
separably connected with them, forming a part of 
one and the same transaction, the answer is re- 
sponsive to the bill, as well when it discharges as 
when it charges defendant.3t But where the facts 
averred in the answer are distinct from those 
charged in the bill, even if part of same transaction, 
they will not be deemed responsive.*2 It is well 
settled that an answer in stating the particulars of 
a transaction charged and inquired into by the bill 
is responsive, although some new matter may be 
incidentally introduced thereby.** Likewise so much 
of the answer as is necessarily connected with the 
responsive matter as being explanatory of it is 


to the requisition of plaintiff.?§ 


Paulling v. Sturgus, 3 Stew. 95. 

Ark.—Johnson v. Walker, 25 Ark. 
196; King v. Payan, 18 Ark. 583; 
Cummins y. Harrell, 6 Ark. 308; 
Clark v. Oakley, 4 Ark. 236. 
| Conn.—Pollard vy. Lyman, 1 Day 
| 156, 2 AmD 68. 

D. C.—Dewey Hotel Co. v. U. S. 
Hlectric Lighting Co., 17 App. 356. 

Fla.—Southern Lumber, etc., Co. v. 
| Verdicr, 51 Fla. 570, 40 S 676; Ocala 
Fdy., etc., Works v. Lester, 49 Fla. 
347, 38 S 56; Lykes v. Beauchamp, 
49 Fla. 333, 38 S 6038; Braxton v. 
| Liddon, 49 Fla. 280, 38 S 717; Pinney 
v. Pinney, 46 Fla. 559, 35 S 95; Ropes 
‘v. Jenerson, 45 Fla. 556, 34 S 955, 
‘110 AmSR 79; .-Maxwell v. Jackson- 
‘ville Loan, etc., Co. 45 Fla. 425, 34 
|S 255; Pierce v. Brunswick, etc., Co., 
123 Ela. 283,,2° S 366. 

Ga.—Flash vy. Long, 67 Ga. 767. 

Ill.—Cissna v. Walters, 100 Ill. 
(623; O’Brian v. Fry, 82. Ill. 274;* 
‘Bressler v. McCune, 56 Ill. 475; Cas- 
:sell v. Ross, 33 Ill. 244, 85 AmD 270; 
. James v. Bushnell, 28 Ill. 158; Phelps 
“vy, White, 18 Ill. 41; Duncan v. Wick- 
lliffe, 5 Ill. 452; Reece v. Darby, 5 
‘il. 159; Teich v. Midland Mach. Co., 
‘177 Tll. A. 354; Hannaman v. Wal- 
Jlace, 97 Til. A. 46; Boyd v. Brown, 
OPA T11 A. 205. : 


panda. chey: v. Stephens, 8 Ind. 
1411, 
Iowa. — Cheuvete v. Mason, 4 


(Greene 231; Garretson v. Vanloon, 3 
(Greene 128, 54 AmD 492. 


Ky.—Shiddell v. Messick, 4 B. 
}Mon, 157. 
Me.—Alford v. McNarrin, 44 Me. 


(90. 

Md.—Kent vy. Carcaud, 17 Md. 291; 
]1Rich v. Levy, 16 Md. 74; Cowman v. 
1}Hall, 3 Gill & J. 398; Neale v. Hag- 
{throp, 3 Bland 551. ‘ 


Mich—Hinchman y. Detroit, 9 
1Mich. 103. 
- Miss.—Brown _ v. British, ete., 
1Mortg. Co., 86 Miss. 388, 38 S 312; 


1Fulton v. Woodman, 54°: Miss. 158; 
(Green v. Creighton, 18 Miss. 159, 48 
iAmD 742; Petrie v. Wright, 14 Miss. 
(647; Russell v. Moffitt, 7 Miss. 303. 

Mo.—Prior v. Matthews, 9 Mo. 267; 
\Laberge v. Chauvin, 2 Mo. 179. 

N. H.—Bellows v. Stone, 18 N. H. 
‘465. 

N. J.—Evans v. Evans, (Ch.) 59 A 
1564; Neldon v. Roof, 55 N. J. Ea. 
(608, 38 A 429; Wilkinson v. Bauerle, 
(41 N. J. Eq. 635, 7 A 514; Van Dyke 
{yenVan? Dyke n26) .N. ) Ji) Bq) 180; 
{Stearns v. Stearns, 23 N. J. Eq. 167; 
'Petrick v. Ashcroft, 20 N. J. E 
°198; Graham -v. Berryman, 19 N. 


d. 
J.! 


If the answer 


Eq. 29 [rev on other grounds 21 N. J. 
Eq. 370]; New Jersey Cent. R. Co. v. 
Hetfield, 18 N. J. Eq. 323; Reed v. 
Reed, 16 N. J. Eq. 248; Morris, etc., 
R. Co. v. Blair, 9 N. J. Eq. 635; Al- 
len v. Cole, 9 N. J. Eq. 286, 59 AmD 
416; Neville v. Demeritt, 2 N. J. Eq. 


321. 

N. Y.—Murray v. Blatchford, 1 
Wend. 583, 19 AmD 537; Becker v. 
Ten Eyck, 6 Paige 68; Wakeman v. 
Grover, 4 Paige 23; Cunningham vy. 
ie hd 38 Paige 557 [aff 11 Wend. 

40]. 

Bek wen ey v. Wright 

Pa.—Mason v. Smith, 200 Pa. 270, 
49 A 642; Galbraith v. Galbraith, 
190 Pa. 225, 42 A 683; Paul v. Car- 
ver, 24 Pa. 207, 64 AmD 649; Rus- 
sell’s App. 1 Walk. 131; Peacock v. 
Chambers, 3 Grant 398; McCoy v. 
Kane, 19 Pa. Super. 187; Cooper v. 
Duval, 10 Pa. Dist.. 475; Bollman v. 
Stork, 36 Pa. Co. 273; Bergner, etc.. 
Brewing Co. v. Philadelphia Com- 
mercial Exch., 12 WkKlyNC 460; Crem- 
ers’ Est., 7 WklyNC 544; Sterr’s Est., 
7 WkKlyNC 35. 

S. C.—Columbia Branch Bank v. 
Black, 7 S. C. Eq. 344; Dyre v. Stur- 
ges, 3 S.C. Hq. 553. ; 

Tenn.—Wilson v. Morris, 94 Tenn. 
547, 29 SW 966; McConnell v. Madi- 
sonville, 2 Humphr. 53. 

Va.—Hudson y. Barham, 101 Va. 
63, 43 SE 189; Corbin v. Patton, 26 SE 
410; Coldiron v. Asheville Shoe Co., 
93 Va. 364, 25. Sm. 238; Major v. 
Ficklin, 85 Va. 732, 8 SE 715; Blan- 
ton v. Brackett, 5 Call (9 Va.) 232; 
Buck y. Copland, 2 Call (6 Va.) 218; 
Pryor v. Adams, 1 Call (5 Va.) 382, 
1 AmD 5338; Maupin v. Whiting, 1 
Call (5 Va.) 224; Sneed v. Smith, 1 
Patt. & H. 46. ? 


McAroy, 


W. Va.—Wilt v. Huffman, 46 W. 
Va. 473, 33 SE 279. 
Wis.—Coulson v. Coulson, 5 Wis. 


79; Walton v. Cody, 1 Wis. 420. 

Erg.—cCooth vy. Jackson, 6 Ves. Jr. 
12,.81 Reprint 913. 

{a] Reason for rule.—‘‘The reason 
why the answer of the defendant is 
evidence in any particular, and 
stands until it is overcome by evi- 
dence, is not because it is a direct 
denial of the plaintiff’s statement, 
but because the plaintiff, by calling 
for a response or statement by the 
defendant, under oath, upon a par- 
ticular subject, has, in effect, thus 
far made the defendant a witness, 
and cannot be heard to say that no 
dependence is to be placed upon the 
answer he has given. Whether he 
call upon him to make an answer 


deemed responsive.*® 


An answer is responsive not 


which must directly affirm or deny 
some statement, or whether he re- 
quire him to make a statement of the 
facts upon a particular subject mat- 
ter, the principle is the same. The 
plaintiff introduces into the cause 
the answer or statement which he 
has thus required the defendant to 
make, and must take that statement 
as true, unless he can disprove it by 
a weight of evidence against it.” 
Bellows v. Stone, 18 N. H. 465, 471. 

Evidence necessary to disprove see 
infra § 704. 

24 Yates v. Yates, 255 Ill. 66, 99 
NE 360, AnnCas1913D 143; Manatt v. 
Starr, 72 lowa 677, 34 NW 784; Bar- 
ron v. Meyers, 140 Mich. 431, 103 
NW 842; Newlove v. Callaghan, 86 
Mich. 301, 49 NW 214; How v. Camp, 
Walk. (Mich.) 427. And cases supra 
note 28. 

25. See supra § 673. 
ine: Stilweli v. Badgett, 22 Ark. 
27. Dunham v. Gates, Hoffim. (N. 
¥) L85. 

28. Bellows v. Stone, 18 N. H. 
465; Hiester v. Hiester, 228 Pa. 102, 
77 A 419; Bell v. Farmers’ Deposit 
Nat. pBank.n 13 pa. cod.9,. 1 on Aa Oos 
Eaton’s App. 66 Pa. 483. 


Foie: Laughlin v. Greene, 13 Ga. 
30. Smith v. Clark, 4 Paige (N. 


Y.) 368; Rich v. Austin, 40 Vt. 416. | 
31. Fla.—Tampa Picture Plays 
Theater Co. v. Williams, 78 S 674; 
Waison v. Blair, 73 Fla. 255, 74 S 
317; Southern Lumber, etc., Co. v. 
Verdier, 51 Fla. 570, 40 S 676; Max- 
well v. Jacksonville Loan, etc., Co., 
45 Fla. 468, 34 S 255. 
Py siey pa as v. Vardiman, 2 Blackf. 
324, 
Pa.—Cresson’s App., 91 Pa. 168; 
Bussier v. Weekey, 11 Pa. Super. 463. 


Tenn.—Beech v. Haynes, 1 Tenn. 
Ch. 569. 
Wis.—Cooper -y. Tappan, 9 Wis. 


361, 
Eng.—Robinson vy. Scotney, 19 Ves. 
Jr. 582, 34 Reprint 632; Ormond v. 


Hutchinson, 18 Ves. Jr. 47, 38. Re- 
print 212. 
32. Parkes v. Gorton, 3 R. I, 27. 


33. Merritt v. Brown, 19 N. J. Eq. 
286 [mod on other grounds 21 N. J. 
Eq. 401]; Youle v. Richards, 1 N. J. 
Eq. 534, 28 AmD 722; McCoy v. Kane, 
19 Pa. Super. 187; Allen v. Mower, 17 
Vt GL. 

34. Seybert v. Robinson, 2 Pa. 
Dist. 403, 13 Pa. Co. 198. 

85. Shiels v. Stark, 14 Ga. 429; 
Lee v. Baldwin, 10 Ga. 208; Jones v. 
Jones, 36 N. C. 332. 
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only where it denies a material allegation of the 
bill, but also where a material disclosure is called | 
for by the bill and made by the answer.** 
swer is responsive to the bill enly so far as it an- | 
swers to a material statement or charge in the bill, | 
as to which a disclosure is sought, and which is the 
In order that an answer 
within the meaning of the equity rule may be 
deemed responsive, there must be a positive denial 
of the ayerments of the bill,*5 and an evasive answer 
will not be considered responsive so as to be evi- 
An answer which af- 
firmatively asserts a right in opposition to plain- 
tiff’s demand, and insists upon a distinct fact in | 
avoidance, is not responsive to the bill.*° } 
the bill asks for the production of evidence, which | 
case, he has a right | 

to claim, which may be necessary and useful to him | 
; 

i 


subject of parol proof.** 
favor.39 


dence in defendant’s 


from the nature of plaintiff’s 


in other cases besides the one then under consid- 
eration, an answer to such a bill is not responsive 
which merely asserts the fact without saying any- 
thing of the evidence, of its existence, or the means 


36. 
vy. Miller, 17 Gratt. (58 Va.) 187. 

37. Hagthorp v. Hook, 1 Gill & J. 
(Md.) 270; Neale v. Hagthrop, 
Bland (Ma.) 551. 

38. Cornwell vy. Sparks, 
109, 93 A 868. 


$9. Ill—Deimel v. Brown, 136 Ill. / 65; 


586, 27 NE 44 [aff 35 Ill. 
Ky.—Crutcher v. Trabue, 
80; Russell v. Russell, 4 Dana 40. 


A. 303]. 


Bell v. Moon, 79 Va. 341; Fant | 
| Gray 269. 


248 Pa. | 


~ ile. ele ll *- er ee EE 


EQUITY 


An an- 


Where ! 


Mass.—Armstrong v. Crocker, 


Mich. —Hubbell v. Grant, 39 Mich. 


3 | 641; Robinson v. Cromelein, 15 Mich. 
316. 


Miss.—Rodd v. Durbridge, 53 Miss. 


|694; Berryman v. Sullivan, 21 Miss. 


Oakey y. Rabb, Freem. gn 
N. J.—Black v. Lamb, a2 N.S: Ea: 


5 Dana! 108; Howell v- Robb, 7 N. ee Ea. Bly § 


Cammack v. Johnson, 2 N. J. Eq. = 


Mich.—Newlove v. Callaghan, 86} Quackenbush vy. Van Riper, 1 N. 


Mich. 301, 49 NW 214, 86 Mich. 297, 
48 NW 1096; Fairbairn v. Middle- 
miss, 47 Mich. 372, 11 NW 203. 

Miss.—Applewhite v. Foxworth, 79 
Miss. 773, 31 S 533. 

Va.—Wingfield v. McGhee, 112 Va. 
644, 72 SE 154. 

See also infra § 701. 


40. Stevens v. Post, 12 N. J. 


Eq. 
408; Hart v- Ten Eyck, 2 Johns. Ch. 


CNY.) 62 Dunham v. Jackson, 6 
Wend. (N. vty 3 22; Parkes vy. Gorton, 


Epes ait Ree 3 & 
Hasthrop, 3 Bland 
(Mqd.) 551. 
42. Salmon v. Clagett, 3 Bland 
(Md.) 125;.Saffold v. Horne, 71 Miss. 
762, 15 S 639. 


[a] Reason for rule—‘It is no 


-objection to the validity and efficacy 


of an answer, ...-that the defend- 
ant is infamous, or a negro, and, 
as such, an incompetent witness in 
ordinary cases; his answer must, 
notwithstanding, have full credit al- 
lowed to it; since the plaintiff, by 
calling him into Court, has given 


him a competency to this extent for | 
the purpose of defending himself and | 
Salmon vy. | 


protecting his property.” 


Clagett, 3 Bland (Md.) 125, 165. 
43. Schwarz v. Wendell, Walk. 
(Mich.) 267. 


44. McDonald v. McDonald, 16 Vt. 
630. See also supra §§ 398, 400, 552. 
45. U. S—Prentiss Tool, etc., Co. 
v. Godchaux, 66 Fed. 234, 13 CCA 
420; Reid v. McCallister, 49 Fed. 16; 
Comstock v. Herron, 45 Fed. 660. 
Ala.—England v. Reynolds, 38 Ala. 
370; Walthall v. Rives, 
Powell v. Powell, 7 Ala. 
v. Sayre, 3 Ala. 458. 
Ark.—tTenny v. Porter, 61 Ark. 329, 


582; Fenno 


34 Ala. ai | 


| Miss. 


Eq. 476. 

N. Y¥.—Cushman y. Shepard, 4 
Barb: 113; Dunham vy. Jackson, 6 
Wend. 22; Woodcock v. Bennet, 1 
Cow. 711, 13 AmD 568; Beach v. 


8 Paige 146. 

Pa—-Thomas v. Borden, 222 Pa. 
184, 70 A 1051; Hand vy. Weidner, 
151 Pa. 362, 25 A 88; Gleghorne v. 
Gleghorne, 118 Pa. 383, 11 A 797; 
Rowley’s App., 115 Pa. 150, 9 A 329; 
Eaton’s App., 66 Pa. 483. 

S. C—Zimmerman vy. Amaker, 10 
S. C. 98; Belcher v. McKelvey, 32 


Ss: Gkg- S 
Spurlock, 2 


Tenn.— Hopkins  v. 
Heisk. 152; Walter v. McNabb, 1 
Heisk. 703; Meek vy. McCormick, (Ch. 
A.) 42 SW 458. 

Vt.—Mann v. Betterly, 21 Vt. 326; 
Grafton Bank v. Doe, 19 Vt. 463, 47 
equi 697; Pierson v. Clayes, 15 Vt. 

3. 

46. U. S—Sargent v. Larned, 21 
F. Cas. No. -12,364, 2 Curt. 340. 

Ala—Goodloe v. Dean, 81 Ala. 479, 
8 S 197; Buchanan vy. Buchanan, 72 
Ala. 55; Green v. Casey, 70 Ala. 417; 
Walker v. Palmer, 24 Ala. 358; Han- 
son v. Patterson, 17 Ala. 738; Walker 
v. Miller, 11 Ala. 1067; Powell v. 
Powell, 10 Ala. 900; Dunn v. 
Ala. 784; Manning v. Manning, 8 Ala. 
sour Cummings v. McCullough, 5 Ala. 


aah —FPelham vy. Moreland, 11 Ark. 
qh. —Harding v. Hawkins, 141 Ml. 


| 572, 31 NE 307; Mahoney v. Mahoney, 


65 Tl. 406. 
pag -—Forest v. McIntosh, 4 Iowa 
oJd. 
Md—McNeal v. Glenn, 4 Md. 87. 
i Sp v. Ramsdell, Harr. 
‘ 
Miss.—Applewhite vy. Foxworth, 79 
773, 31 S 533; Dease v. Moody, 


| 31 Miss. 617. 


33 SW 211; Morrison v. Peay, 21 
Ark. 110; Wheat v. Moss, 16 Ark. | 
mae 

Fla—Ropes v. Jenerson, 45 Fla. 
556, 34 S 955, 110 AmSR 79. 

Ga—Everett v. Towns, 17 Ga. 15; 
Smith v. Atwood, i4 Ga. 402. 

Tli—Boudinot v. Winter, 190 Il. 
394, 60 NE 553 [aff 91 Il. A. 106]; 
Jackson v. Krafi, 186 Ill. 623, 58 NE | 
298. 


Mada.—Cowman vy. Hall, 3 Gill & J. 
398. 


N. J.—Huichinson vy. Tindall, 3 N. 
Ai Ea. 357. 

N. Y¥.—Green y. Hart, 1 Johns. 580. 

Pa.—Thompson vy. Fitzgerald, 233 
242, 82 A 212; Kenney’s App. 9 | 
Ss. 437, 12.A 589. 

R. I—lIves vy. Hazard, 4 R. I. 14, 
| 67 AmD 500. 

Tenn.—Davis v. Clayton, 


of obtaining it.*? 
sive to the bill does not depend upon dafendasit’s Ss 
competency as a witness.* 
times be evidence of a fact not stated in the bill, as — 
when the bill sets forth part of plaintiff’s case only” 
instead of the whole, and the part omitted and stat- — 
ed in the answer shows a different case from that — 
made by the bill, and is not in avoidance merely.** 
What is responsive to a bill is to be determined by 
the bill, not by the interrogatories. 
tories can neither limit nor extend defendant’s obhi- | 
gation to answer** The application of the fore- 
going rules is illustrated in numerous eases, in which 
particular averments in the answer were held -re- 
sponsive,** and other averments irresponsive.*® 

[§ 697] {(c) Limitations and Exceptions to Rule | 
—aa. Answers Not on Oath—(aa) In General. If 
the answer is not sworn to, it ordinarily performs 
cnly the office of a pleading, and has often been — 
said not to be evidence for any purpose.** 
however, been doubted whether such an answer 
should be shorn of all weight as evidence, but just 


Dunn, 8 L 


| 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


The effect of an answer re 


An answer may some- 


The interroga- 


10 | re 446; Sims v. Sims, 5 Humphr. 
37 


Vic_Shauiding v. Holmes, 25 Vt. 


491. 
Va—vVathir vy. Zane, 6 Gratt. 
Willard, 15. 


Va.) 246. 

Wis.—Remington v. 
hag 583; Sheldon v. Sheldon, 3 Wis. 
6 

427. U. S.—Patterson v. Gaines, 6 
How. 550, 12 L. ed. 553; Georgetown 
Union Bank v. Geary, 
L. ed. 60. 

Ala—Scott v. Brassell, 
660, 32 
Ala. 535; Lockhart v. Troy, 48 Ala. 
579; Latham v. Staples, 46 Ala. 462; 
Guthrie v. Quinn, 43 Ala. 561; Rainey 
v. Rainey, 35 Ala. 282. 

McMillan, 28 


Ga—Vanderzer vy. 
Ga. 339. 
Ill—Goodwin v. Bishop, 145 
421, 34 NE 47 
Ransom v. Henderson, 114 Til. 528, 4 
NE 141; Jones v. Neely, 72 Ill. 449; 
Hopkins v. Granger, 52 M11. 504; 
Chambers v. Rowe, 36 Ill. 171; Fer- 
guson v. Sutphen, 8 Ill. 547; Willis 
v. Henderson, 5 Ill. 13, 38 AmD 120. 
Ind.—Peck vy. Hunter, 7 Ind. 295; 
Moore v. McClintock, 6 Ind. 209: 
Doughton vy. Tillay, 4 Blackf. 433. 7 
Iowa.—Smith v. Phelps, 32 Iowa. 
537; White v. Hampton, 
pity Armstrong v. Scott, 3 Greene 
Md.—Taggart v. Boldin, 10 Md. 
104: Stecket v. Holliday, 9 Md. 480. 
Mich.—aAdair v. Cummin, 48 Mich. 
375, 12 NW 495; Morris v. Hoyt, 12 


Mich. 9. 
Miss.—Republic Nat. Bank v. 


132 Ala. 


17 

N. H.—Winsor v. Bailey, 55 N. HB. 
218; Hall v. Congdon, 55 N. H. 104; 
Wilson y. Towle, 36 N. H. 129: 

N. J.—Craft v. Schlag, 61 N. J. Ea. 
Soe 49 A 431; te Vv. See = 


Nid. er 

—Bartlett v. Gale. 4 Paige 
503; Fulton Bank v. Beach, 2 Paine 
307 ‘Tat 6 Wend. 36]; Haieh vy. Eusta- 


phieve, Clarke 63; Fisheil 
Clarke 37. age ae a 
Oh.—Miami Exporting Co. v. U 


S. Bank, Wright 249. 

Tenn.—Dunlap v. Haynes, 4 Heisk. 
476; Lindsley v. James, 3 Coldw- 
477; Murray v. Johnson, i Head 353; 
— Wyck vy. Norvell, 2 Humphr. 

Pehle ope cage vy. Brown, 7 Leigh 
(34 Va.) 271 
Wis.—Flint v. Jones, 5 Wis. = 


_ Hum- | Smith v.. Potter, 3 Wis. 432. 


pousville. ete., R. Co., 72 Miss: 447) 


Tt has; 


5 Pet. 99, 8 9 


S 694; Blum v. Mitchell, 59. 


{aff 50 Ill. A. 145];. 


10 Iowa 


i. 


——— -_ eae 
< eS 
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what its effect and value as evidence in the cause | 
should be has not been definitely established.‘s 

_ Answer of cerporation. The answer of a corpora- 
tion, under its corporate seal, has the same force 
and etfect as evidence as the answer of an individual 
not under oath would have.in a like case, and no 
other or greater.*® The effect of such an answer, it 
has been said, is to create an issue which, before de- 
cree can be pronounced for plaintiff, must be de- 
cided on the testimony of at least one witness, or 
corroborating circumstances in support of the bill.°° 
But it has been held that the answer of a corpora- 
tion, sworn to by an officer on his personal 'knowl- 
edge, is entitled to the benefit of the rule that a 
responsive answer is evidence, only to be overcome 
by the testimony of two witnesses, or of one witness 
with corroborating circumstances.®1 
Waiver of Oath or Discovery.®? 
It is quite generally provided by statute or rule of 
court that plaintiff may in his bill waive an answer 


[§ 698] (bb) 


[a] The only effect of an unveri- 
fied answer is to reach an issue, like 
| any other pleading, whether it is re- 
plied to or not. West Chicago St. R. 
Co. v. Stoltzenfeldt, 100 Ill. A. 142. 
48. Latham vy. Staples, 46 Ala. 462. 
49. U. S.—Union Bank v. Geary, 
5 Pet. 99, 8 L. ed. 60; Haight v. 
Proprietors Morris’ Aqueduct, 1t F. 
Cas. No. 5,902, 4 Wash. C..C. 601. 
Ala.—State Bank vy. Ellis, 30 Ala. 
Bie. Griffin vy. State Bank, 17 Ala. 
Md.—Whalen v. Dalashmutt, 59 
Md. 250; Bouldin v. Mayor, 15 Md. 
, 18; Carroll County Farmers’, etce., 
‘Bank y. Nelson, 12 Md. 35; Maryland, 
etc., Coal, etce., Co. v.. Wingert, 8 
Gill 170. 
N.. Y.—Lovett v. Steam Saw Mill 
| Assoc., 6 Paige 54; Fulton Bank v. 


New York, etc., Canal Co., 1 Paige 
aoa, 
| Tenn—McLard v. lLinnville, 10 


Humphr. 163; Van Wyck v. Norvell, 
2 Humphr. 192; Smith v. St. Louis 
Mut. Life Assoc., 2 Tenn. Ch. 599. 


Va.—Baltimore, ete, R. Co. v. 
Wheeling, 13 Gratt. (54 Va.) 40. 
50. Woodfork v. Union Bank, 3 


Coldw. (Tenn.) 488. But see Salmon 
vy. Clagett, 3 Bland (Md.) 125 (a 
responsive answer called for by the 
| bill, made by a corporation aggre- 
gate under its seal without oath, 
cannot be overturned by the testi- 
mony of one witness alone). 

51. Gantt v. Cox, etc., Co., 199 Pa. 
2@8, 48 A 992; Kane v. Schuylkill 
F. Ins. Co., 199 Pa. 198, 48 A 989; 
| Waller v. Kingston Coal Co., 191 Pa. 
193, 43 A 235. See also Carpenter v. 
Providence Washington Ins. Co., 4 
Eiow.. (U._S.), 185, 11 lu. ed. 931, (a 
responsive answer by a corporation 
under its seal and sworn to by the 
| proper officer, with some means of 
knowledge on the subject, generally 
| imposes upon plaintiff the obligation 
| to prove the facts alleged in the bill 
;}and denied in the answer by more 
| than one witness). 
| 52. See also Discovery § 25. 
| 53. See statutory provisions and 
«court rules; and: 

UU. S:i—Dravo v. Fabel, 132 U. S. 
1487, 10 SCt 170, 33.4. ed, 421; Con- 
lley v. Nailor, 118 U. S. 127, 6 SCt 
11001, 30 L. ed. 112; Calivada Coloni- 
ization Co, v. Hays, 119 Fed. 202; 
1Field vy. Hastings, etc., Co., 65 Fed. 
4279: U. S. v. Workingmen’s Amal- 
«gamated Council, 54 Fed. 994, 26 LRA 
1158; Treadwell v. -Lennig, 50 Fed. 
+372. 

Ala.—Palliser v. Home Tel. Co., 
1452 Ala. 440, 44 S 575; Ladd v. Smith, 
107 Ala. 506, 18 S 195; Watts _v. 
Eufaula Nat. Bank, 76 Ala. 474; 
‘Zelnicker v. Brigham, 74 Ala. 598. 

Cal—Goodwin v. Hammond, 13 
(Cal. 168, 73 AmD 574. 

Del—Cummins v. Jerman, 6 Del. 
(Ch, 122, 33 Ar 622. 


ee a i a a ee i ee ea ee ee ee 


EQUITY 


aliunde.®4 


such bill.5? 


D. C.—Bradley v. Davidson, 47 
App. 266; Mankey v. Willoughby, 21 
aD 314; Baker v. Cummings, 4 App. 

Ill.—Koebel v. Doyle, 256 Ill. 610, 
100 NE 154; Bickerdike v. Allen, 157 


lil. 95, 41 NE 740; Patterson v. 
Scott, 142 Ill. 138, 31 NE 433 [aff 
37 Ill. A. 520]; Andrews v. Knox 


County, 70 Ill. 65; Tracy v. Rogers, 
69 Ill. 662; Adlard v. Adlard, 65 Ill. 
212; Hopkins v. Granger, 52 Ill. 504; 
Wallwork v. Derby, 40 Ill. 527; Wil- 
lenborg vi.) Murphy, . 36+ Te 344; 
Chambers v. Rowe, 36 ill. 171; Har- 
ris v. Reece, 10 Ill. 212; Ferguson v. 
Sutphen, 8 Ill. 547; Moore v. Hunter, 
6 Ill. 317; Willis v. Henderson, 5 Ill. 
13, 38 AmD 120; Millard v. Millard, 
Bete A, 264 [aff 221 Ill. 86, 77 NE 
r3) > 

Ind.—Peck v. Hunter, 7 Ind. 295; 
Moore v. McClintock, 6 Ind. 209; 
Peter v. Wright, 6 Ind. 183; Larsh v. 
Brown, 38 Ind. 234. 

Iowa.—Connelly v. Carlin, 13 Iowa 
383; Wilson v. Holcomb, 13 Iowa 
110; Shepard vy. Ford, 10 Iowa 502. 

Me.—Leathers v. Stewart, 108 Me. 
96, «79 A 16,, AnnCas1913B_ 366; 
Peaks v. McAvey, 7 A 270; Clay v. 
Towle, 78 Me. 86, 2 A 852. 

Md.—Coan y. Consolidated Gas, 
ete., Co.; 128 Md. 530,-97 A 921; Hall 
v.. Clagett,,. 48. Md...223;. Dorn. v. 
Bayer, 16 Md. 144; Mahaney v. La- 
zier, 16 Md. 69; Winchester y. Balti- 
more, ete., R. Co., 4 Md. 231. 

Mass.—Gerrish v. Towne, 3 Gray 
82; Chace v. Holmes, 2 Gray 431; 
Bingham vy. Yeomans, i0 Cush. 58; 
Babcock v. Smith, 22 Pick. 61. 

Mich.—Van Inwagen v. Van In- 
wagen, 86 Mich. 333, 49 NW 154; 
Roberts v. Miles, 12 Mich. 297; Mor- 
ris v. Hoyt, t1 Mich. 9. 

Miss=—Delta,. etc.,,..uand Co. w. 
Adams, 93 Miss. 340, 48 S 190; Mor- 
rison v. Hardin, 81 Miss. 588, 33 S 80. 

N. H.—Ayer v. Messer, 59 N. H. 
AbD: 

N. J.—Hageman y. Brown, 76 N. J. 
Eq. 126, 73 A 862; Sweet v. Parker, 
22 N. J. Eq. 453; Walker v. Hill, 21 
Ne de Bigs 190 [aft 22 N.2) May-biis 5 
Hyer v. Little, 20 N. J. Eq. 443. 

N. Y.—Case v. Case, 3 HowPr 207; 
Miller v. Avery, 2 Barb. Ch. 582; 
Bartlett v. Gale, 4 Paige 503; Hatch 
v. Eustaphieve, Clarke 63; Fishell v. 
Bell, Clarke 37. 

Tenn.—Lindsley v. James, 3 Coldw. 
477; Murray v. Johnson, 1 Head 353; 
Van Wyck v. Norvell, 2 Humphr, 192; 
Banks Grocery Co. v. Wheatley, 5 

nn. Civ. A. 250. 
vevigin-Smith v. Potter, 3 Wis. 432. 

[a] “he sole purpose of a waiver 
of an oath to an answer is to affect 
the evidential character and value of 
the answer.” National Hollow Brake 
Beam Co. v. Interchangeable Brake 
Beam Co., 83 Fed. 26, 28. 
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under oath, and that if such an express waiver is 
made the answer cannot be used by defendant as 
evidence in his favor even when sworn to.*% 
the answer asserts is true is not evidence for de- 
fendant, if discovery is waived, but must be proved 
Plaintiff is not, however, relieved from 
proving such allegations of his bill as are put in 
issue by the denials of thé answer.®® In the absence 
of such statutes or court rules, plaintiff cannot by 
Waiving an answer under oath deprive defendant of 
his right to answer under oath and to have the ad- 
vantage of such answer as evidence in his favor.*® 
Waiver in amended bill. Where the original bill 
does not waive an answer under oath, and an an- 
swer under oath is filed, defendant cannot be de- 
prived of the benefit of his sworn answer by -an 
amended bill subsequently filed, waiving such oath. 
The answer under oath to the original bill will still 
be evidence on the hearing so far as responsive to 
Where, however, no answer has been 


What 


[b] “Express waiver is necessary 
to avoid the,effect of the answer as 
evidence. Conley y. Nailor, 118 U. 
Soet27,°6 SCt 2001, 30) ehakedais2: 

{c] Answer equivalent to affi- 
davit.—If the oath is waived, the 
answer, even if sworn to, is at most 
only an ex parte affidavit, admissible 
as evidence if there is no objection. 
Marvel v. Fralinger, 67 N. J. Eq. 622, 
63 A 166 [rev on other grounds 65 
N. J. Eq. 161, 55 A 818]. 

{d] Admissions in the answer are 
evidence against defendant although 
the oath is waived. See supra § 564. 
regis to waive oath see supra 

54. Imboden vy. Etowah, ete., Hy- 
draulic Hose Min. Co., 70 Ga. 86; 
Flynn v. Jackson, 93 Va. 341, 25 SE 
1; Ward v. Cornett, 91 Va. 676, 22 
SE 494, 49 LRA 550. 

55. Scott v. Brassell, 132 Ala. 660, 
382 S 694; Latham v. Staples, 46 Ala. 
462; Mayfield v. Wernicke Chemical 
Go:,.-65) Flaseit135 r6L.-St 191; hAmnCas 
19174 1193; Indian River Mfg. Co. 
v. Wooten, 55 Fla. 745, 46. S 185; 
Harris v. Reece, 10 Ill. 212. 

56. U. S.—Conley v. Nailor, 118 
RUS? 227; GUSCE 1001, 30) is ed.ci 42: 
Clements v. Moore, 6 Wall. 299, 18 
L. ed. 786; Woodruff v. Dubuque, 
ete:, RE Cos, 180. Wed. 93 Amory tvs 
Lawrence, 1 F. Cas. No. 336, 3 Cliff. 
523; Jewett v. Cunard, 13 F. Cas. 
No. 7,310, 3 Woodb. & M. 277. 

Ga.—Vanderzer vy. McMillan, 28 
Ga. 339. 

Iowa.—White v. Hampton, 9 Iowa 
181, 10 Iowa 238; Armstrong v. Scott, 
3 Greene 433. 

Miss.—Hentz v. Delta . Bank, 
Miss. 429, 24 S 902. 


76 


N. J.—Brown v. Bulkley, 14 N. J. 
Eq. 294. 

Va.—Jones v. Abraham, 75 Va. 
466; Fant v. Miller, 17 Gratt. (58 
Va.) $4187; Thornton vy. Gordon, 2 
Rob. (4 Vaay 719. 

[a] In Florida (1) as the new 


federal equity rules make no pro- 
vision for plaintiff waiving in his 
bill an answer under oath, and as 
such rules abrogate the old ones, 
which by statute were made the rules 
of practice in this state, plaintiff 
cannot deprive defendant of the 
benefit of his answer under oath by 
expressly waiving it in the bill. 
Farrell v. Forest Inv. Co., 73 Fla. 
191, 74 S 216. (2) Prior to the abro- 
gation of the old federal equity rules 
this could have been done. Russell 


v. Stickney, 62 Fla. 569, 56 S .691; 
Parken vy. Safford, 48 Fla. 290, 37 S 
567; Kahn v. Weinlander, 39 Fla. 
2105922 iS 653. 

57. Ga.—Allen y. Woodson, 50 
Ga. 53. 

Ill.— Jefferson v. Kennard, 77 Ill. 
246; Stevenson v. Mathers, 67 fll. 


123; Wylder v. Crane, 53 Ill. 490. 
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filed, at the time when an amendment waiving dis- 
covery is made, and plaintiff has no intimation of 
what answer defendant will make, plaintiff may 
waive discovery in his amendment and defendant 
cannot use his answer as evidence;°* but where the 
answer has been prepared and the contents have 
come to the knowledge of plaintiff and the bill is 
then amended waiving discovery, the waiver will be 
disallowed and the answer permitted to be used as 
evidence although it is not actually filed before the 


amendment.°? 


Where an amended bill requires a sworn answer, 
the original bill having waived answer on oath, and 
the only answer filed is that to the amended bill, the 
answer is only to be taken as true so far as it is 


responsive to the amended pill.®° 


{§ 699] bb. Answers on Information and Be- 
Answers on information and belief are of lit- 
tle, or no weight as evidence, generally doing no 
more than making an issue between the parties and 
placing the burden of proof on ¢ 


lief. 


Mass.—Bingham v. Yeomans. 
Cush. 58. 

Miss.—Creegan v. Hyman, $3 Miss. 
481, 46 S 952. 

N. Y.—Burras y. Looker, 
227. 
ae pe pie aed y. Campbell, 5 Lea 

4, 

Va.—Throckmorton v. Throckmor- 
ton, 86 Va. 768, 11 SE 289. 

58. Merchants’. etc., Nat. Bank v. 
Masonie Hall, 65 Ga. 603. 

63 Ga. 


ae Stanford v. Murphy, 
410. ; 

60. Taunton v. McInnis, 46 Ala. 
619. 

61. U. S.—Slater v. Maxwell, 6 
Wall. 268, 18 L..ed. 796; Cady v. 
Barnes, 208 Fed. 361; Hanchett v. 
Blair, 100 Fed. 817, 41 CCA 76; Sav- 
ings, etce., Soc. v. Davidson, 97 Fed. 
696, 38 CCA 365; Earle v. Art Library 


Pub. Co., 95 Fed. 544; Blair v. Silver 
Peak Mines, 93 Fed. 332; Allen v. 


4 Paige 


O’Donald, 28 Fed. 17; Berry v. Saw-- 


yer, 19 Fed. 286; Mason v. Jones, 16 
F. Cas. No. 9,240, 1 Hayw. & H. 329; 
Robinson vy. Mandell, 20 F. Cas.. No. 
11,959, 3 Cliff. 169. 
Ala.—Agnew v. McGill, 96 Ala. 
496, 11 S 537; Pearce v. Nix, 34 Ala. 
183; Paulding v. Watson, 21 Ala. 
279; Newman v. James, 12 Ala, 29; 
Givens v. Tidmore, 8 Ala. 745; Wa- 
ters v. Creagh, 4 Stew. & P. 410. 
Ark.—Fairhurst vy. Lewis, 23 Ark. 
435; Biscoe v. Coulter, 18 Ark. 423; 
Burr v. Burton, 18 Ark. 214; Wheat 
v. Moss, 16 Ark. 243; Barraque v. 
Siter, 9 Ark. 545; Watson v. Palmer, 
5 Ark. 501. 
Del.—Denash vy. Security Trust, 
ete:; ©o., 10. bel. Chee 225,459 5 A. cool 
D. C.—Miller y. District of Co- 
lumbia, 16 D. C. 291; Noyes v. In- 
land, ‘etc., Coasting Co., 11°D. CG. 1. 
Ga.—Arline v. Miller, 22 Ga. 330; 
Rogers v. French, 19 Ga. 316. 
Hawaii.i—Wond v. Mikalemi, 21 
Hawaii 288. 
' Tll.—Deimel yv. Brown, 136 Ill. 586, 
27 NE.44; Cunningham vy. Ferry, 74 
Ill. 426. 
fora oe cee v. Holloway, 8 Blackf. 


Iowa.—Manatt vy. Starr, 72 Iowa 
677, 34 NW 784. 
Mda.—Dugan vy. Gittings, 3 Gill 


138, 43 AmD 306; Dorsey v. Gassa- 
way, 2 Harr. & J. 402, 3 AmD 557; 
Kent v. Ricards, 3 Md. Ch. 392; Coale 
vy. Chase, 1 Bland 136. 

Mass.—Buttrick v. Holden, 13 
Mete. 355; Parkman v. Welch, 19 
Pick. 231; Copeland y. Crane, 9 Pick. 
73. 

Miss.—Snell v. Fewell, 64 Miss. 
655, 1 S 908; Carpenter v. Edwards, 
64 Miss. 595, 1.S 764; Toulme v. 
Clark, 64 Miss. 471, 1 S 624; Hanover 


taintiff,°* except, 


ty | Nat 


EQUITY 


true.®? 


a ee ana 


8§ 698-700 


perhaps, when the facts answered by defendant 
against his interest; are from information, and he 
states additionally that he believes them to be 
The same thing holds true when defendant 
refers to facts which are not within his own knowl- 
edge,®? or when the answer refers to facts the truth 
or falsehood of which defendant could not from 
his situation have known.°* 
ant, professing a want of knowledge of -the facts 
of the bill, cannot be considered as evidence against 


The answer of defend- 


the facts, its only legal effect being to compel plain- 


[$ 700] ce. 


sank v. Klein, 64 Miss. 141, 8 
S 208, 60 AmR 47; McGuffie v. Plant- 

ers’ Bank, Freem. 383. 
‘Mo.—Gamble v. Johnson, 9 Mo. 


605. 

N. J.—New Brunswick Poor Chil- 
dren’s Relief Corp. v. Eden, 62 N. J. 
Eq. 542, 50 A 606; Clawson v. Riley, 
34 N. Ag Eq. 348; Benson v. Woolver- 
ton, 15 N. J. Eq. 158; Stevens v. 
Post, 12 N. J. Eq. 408. 

N. Y.—Hutchinson v. Smith, 7 
Paige 26; Town v. Needham, 3 Paige 
546, 24 AmD 246; Knickerbacker v. 
Harris, 1 Paige 209 [rev on other 
grounds 5 Wend. 638]; Dunham v. 
Gates, Hoffm. 185. 


Pa.—Gantt v. Cox, etc., Co., 199 
Pa. 208, 48 A 992; Alcania Co. v. 
Avonmore Land, etc., Co., 23 Pa. 


Dist. $90; Bougher v. Conn, 17 Phila. 
€1; Luburg’s App., 283 WklyNC 454. 

R. I.—Atlantic F. & M. Ins. Co. v. 
Wilson, 5 R. I. 479. 

Tenn.—McKissick vy. Martin, 12 
Heisk. 311; Wilkins v. May, 3 Head 
Lies McLard v. Linnville, 10 Humphr. 

Vt.—Pheips v. Root, 78 Vt. 493, 63 
A 941; Veil v. Blodgett, 49 Vt. 370; 
Wooley Vv. Chamberlain, 24 Vt. 270! 
Loomis v. Fay, 24 Vt. 240. 

Va.—Jones v. Abraham, 75 Va. 466. 

Wis.—Remington vy. Willard, 15 
Wis. 583. 

Eng.—Hughes y. Garner, 2 Y. & 
Coll. 328, 160 Reprint 422. 

See also infra § 705. 

[a] An injunction will not be 
dissolved on an answer that defend- 
ant does not know as to facts 
charged and does not believe them. 
Quackenbush v. Van Riper, 1 N. J. 
Eq. 476, 

62. Arline v. Miller, 22 Ga. 330. 

63. U. S.—Dutilh v. Coursault, 8 
F. Cas. No. 4,206, 5 Cranch C. C. 349. 

Ala.—Gibbs v. Frost, 4 Ala. 720; 
Garrow v. Carpenter, 1. Port. 359; 
Waters vy. Creagh, 4 Stew. & P. 410. 

Ark.—Barclay v. Dawson, 26 Ark. 
417; Biscoe v Coulter, 18 Ark. 423; 
Burr vy. Burton, 18 Ark. 214; Wheat 
v. Moss, 16 Ark. 248; Barraque v. 
Siter, 9 Ark. 545; Watson v. Palmer, 
5 Ark. 501. 

Del.—Lattomus v. Garman, 3 Del. 
Chey 232: 

Fla.—Pittman v. Milton, 69 Fla. 
304, 68 S 658; Mayo v. Hughes, 51 
Fla. 495, 40 S 499. 

Ga.—Bond v. Watson, 22 Ga. 6387; 
Fletcher v. Faust, 22 Ga. 559. 

Ill.—Deimel v. Brown, 136 Ill. 586, 
27 NE 44. 

Ind.—Townsend y. McIntosh, 14 
Ind. 57. 

Ky.—Williamson vy. McConnell, 4 
Dana 454; Combs v. Boswell, 1 Dana 
473; Harlan vy. Wingate, 9 «dS. J. 


tiff to establish “them by testimony. 
made by a principal upon the intormation of his 
agent, which information he avers he believes to be 
true, has all the effect of one made upon the per- 
sonal knowledge of defendant.°® 

Inconsistent, Contradictory, or In- 
credible Answers. 
ent, contradictory, or incredible in its allegations 
as seriously to weaken or even utterly destroy its 
effect as evidence.®” 


An answer 


An answer may be so inconsist- 


Marsh. i138. . 
Md.—Pennington vy. Gittings, 2 
Gill & J. 208; Drury. v. Conner, 6 


Harr. & J. 288. 

N. J.—New Brunswick Corp. for 
Relief of Poor Children v. Eden, 62 
N. J. Ea. 542, 50 A 606; Lawrence v. 
Lawrence, 21 N. J. Eq. 317; Kinna v. 
Smith, 3 N. J. Eq. 14. 

Pa.—Cornwell vy. Sparks, 248 Pa. 
109, 92 A 868. 

Vt.—Wooley vy. Chamberlain, 24 
Vt. 270; Loomis y. Fay, 24 Vt. 240. 

Va.—Tabb v. Cabell, 17 Gratt. (58 
Va.) 160. 

See also infra § 705. 

[a] Answers on hearsay.—Where 
the answer states facts acquired 
through hearsay merely, it is not 
evidence. Doub v. Barnes, 1 Md. Ch. 
127; New Brunswick Corp. for Re- 
lief of Poor Children v. Eden, 62 N. 
J. Eq. 542, 50 A 606; Stevens v. Post, 
12 N. J. Eq. 408; Gantt v. Cox, etc., 
Co., 199 Pa. 208, 48 A 992. 

64. U. S.—Savings, etc., Soc. v. 
Davidson, 97 Fed. 696, 88 CCA 365. 
eee ee v. Carpenter, 1 Port. 

Ark.—Biscoe vy. Coulter, 18 Ark. 
423; Watson v. Palmer, 5 Ark. 501. 
Ge aR v. Garman, 3 Del. 


N. J.—Lawrence v. Lawrence, 21 
NGG Sis) EUCe od te 
Pa.—Riegel v. American I. Ins. 


Cos 153 Pa. 134, 25 A 1070, 19 LRA 
6. 

See also infra § 705. 

65. U. S.—Brown v. Pierce, 7 
Wall. 205, 19 L. ed. 134; The Holla- 
day Case, 27 Fed. 820. 

25. 


Ala. cos Vv. 
Ala. 393. 

Ky.—Williamson v. McConnell, 4 
Dana 454; Harlan v. Wingate, 2 J. J. 
Marsh. 138; Young v. Hopkins, 6 T-. 
B. Mon. 18. 


Berghaus, 


Md.—Harrison y. Annapolis, ete., 
R. Co. -50 Md. 490; Philadelphia. 
Trust, etc., Co. v. Scott, 45 Md. 451; 


Hagthorp v. Hook, 1 Gill & J. 270; 
Drury v. Conner, 6 Harr. & J. 288; 
Neale v. Hagthrop, 3 Bland 551. 

Eng.—Potter v. Potter, 1 Ves. 274, 
27 Reprint 1028. 

66. Radcliff v. Bartholomew, 38 
Nn uG.. 556; 
- 67. Wheat v. Moss, 16 Ark. 243; 
Barraque y. Siter, 9 Ark. 545; Ho- 
boken Sav. Bank vy. Beckman, 33 N. 
J. Eq. 538; Brown v. Bulkley, 14 N. J. 
Eq. 294; Stevens v. Post, 12 N. J. Eq. 
408; New Jersey Commercial Bank 
v. Reckless, 5 N. J. Eq. 650; Dun- 
ham v. Gates, Hoffm. : 
Jackson v. Hart, 11 Wend. 
343; Yost v. Hudiburg, 2 Lea (Tenn.) 
627. But see Hartley’s App., 103 Pa. 
23 (the inherent improbability of the: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 701-703] 


[§ 701] dd. Evasiveness. The answer, to be 
evidence for defendant, must be direct and positive, 
or so expressed as to amount to a direct and positive 
denial or affirmation of the facts alleged and charged 
or denied in the bill, in order to have weight as 
evidence in his favor, in regard to those facts. Any 
evasiveness weakens the answer and may entirely 
deprive it of effect as evidence.°’ Where, however, 
there is a general denial in defendant’s answer, 
which is clear and distinct, any ambiguity or appar- 
ent evasion in a particular part, will not vitiate 
or destroy other parts.®® A literal denial in the an- 
swer to a bill, although evasive and bad on excep- 
aes cannot be taken as an admission of the 

ill. 

[§ 702] ee. Other limitations and Exceptions. 
The answer in order to be considered as evidence 
must be an answer to a fact averred in the bill and 
not an answer to a mere inference of law™ nor to 
a statement in the bill of defendant’s pretensions.72 
Allegations which are not of the facts themselves, 
but rather of the construction placed on such facts 


532. 
71. 


allegations of an answer is insuffi- 
cient of itself to overcome its re- 


EQUITY 


See also supra § 555. 
Robisson v. 
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by defendant, do not preclude the court from resort- 
ing to such facts and placing its own construction 
thereon.7* Voluntary answers’ and formal an- 
swers ° are not evidence. An answer stricily re- 
sponsive can be proof for defendant of no fact 
which he would not be permitted, by the rules of law 
and of evidence, to make out by indifferent testi- 
mony.’® The general equitable principles of estop- 
pel sometimes prevent defendant from using cer- 
tain facts which he has set up in his answer as evi- 
dence in his favor.” If an answer in equity is al- 
lowed to be withdrawn, and another answer filed, 
because the first one was filed by defendant’s so- 
licitor without the concurrence of his client, such 
es cannot be read in evidence against defend- 
ant. 

[§ 703] ff. Express Provisions. Many modifica- 
tions of the chancery rule under discussion are 
found in those jurisdictions where the practice is 
regulated to a greater or less extent by statutes or 
court rules.*® In code practice, plaintiff is not en- 
titled to an answer making discovery, and an an- 


Ala. 479, 480, 8 S 197.. And see 


Cathcart, 20 F.| supra § 679. (2) Noting by defend- 


sponsive character, and plaintiff |Cas. No. 11,946, 2 Cranch C. C. 590;}ant of his answers as testimony 
must establish his case by other evi-| Gainer v. Russ, 20 Fla. 157; Mat-|does not operate to make them 
dence); Powell v. Manson, 22 Gratt.|thaei v. Pownall, 235 Pa. 460, 84 A|testimony in the case, where plain- 
(63 Va.) 177 (the positive denials or| 444. See also infra § 705. tiff has not noted them in his 
statements of an answer, responsive 72. Leas y. Hidson, 9 Gratt. (50|note of testimony. Speakman vy. 
to the bill, cannot be overcome by] Va.) 277. Vest, 154 Ala. 412, 45 S 667. (8) 
the admissions, evasions, and con- 73. Northern Pac. R. Co. v. Boyd,| Where ‘an answer to a bill for re- 
tradictions, if any, which may be|177 Fed. 804, 101 CCA 18 [aff 170] moval of a cloud on title, and subro- 


66 
75. 
76. 


Fed. 779, and aff 228 U. 8S. 
SCt 554, 57 L. ed. 931]. ; 
74. Kibby v. Kibby, Wright (Oh.) 
7. 


Reynolds vy. Pharr, 9 Ala. 560. 
Farrell v.' Forest Inv. Co., 73 


482, 33] gation to rights of a mortgagee, ad- 
mitting a fact, is not mentioned in 
the note of testimony, nor even in 
the order of submission, it is no evi- 
dence of such fact. Tait v. Ameri- 


can Freehold Land Mortg. Co., 132 


found in the answer). 

[a] Rule applied.—A denial by 
the answer of the existence of fraud 
will not avail to disprove it, where 
the answer admits facts from which 
fraud follows as a natural and legal, 
if not a necessary and unavoidable, 
conclusion. Sayre v. Fredericks, 16 
N. J. Eq. 205. 

68. Ala.—Longmire y. Goode, 38 
Ala. 577. 

Cal.—Baker v. Baker, 13 Cal. 87. 

Fla.—American Securities Co. v. 
aeeebert ye 69 Fla. 104, 123, 67 S 

Ill.—Stouffer v. Machen, 16 Ill. 

Ky.—Russell v. Russell, 4 Dana 
40; Sallee v. Duncan, 7 T. B. Mon. 

82. 

Md+—Hamilton v. Whitridge, 11 
Md. 128, 69 AmD 184, 

Mich.—Fairbairn vy. Middlemiss, 47 
Mich. 373, 11 NW 303. 

N. H.—Dinsmoor y. Hazelton, 22 
IN. SEs 035. 

Ge -C.—Ellis y. Woods, 30 S. C. Eq. 

Va.—Wilkins vy. Woodfin, 5 Munf. 
(19 Va.) 183. 

See also supra § 696; infra § 705. 

[a] Examples of evasiveness.— 
(1) Where a bill alleged that cer- 
tain letters exhibited were received 
from defendant, and he states in his 
answer that he did not write them, 
but does not deny that he sent them, 
they are to be considered as gen- 
uine. Russell v. Russell, 4 Dana 
(Ky.) 40. (2) Although an answer 
is responsive to the allegations of 
the bill, on’ the point of defendant 
being a good faith purchaser for 
value, it is not evidence for defend- 
ant when he merely states that he 
purchased for a specified sum, with- 
out saying that the sum was paid. 
Ellis v.-Woods, 30 S. C. Eq. 19. 

[b] Gross evasiveness.—A sworn 
answer which is grossly evasive can- 
not have the force as evidence of one 
that shows apparent good _ faith. 
Fairbairn v. Middlemiss, 47 Mich. 
372, 11 NW 203. 

{c] It is very significant where 
the answer under oath evades the 


eontrolling fact in issue. Baker v. 
Baker, 13 Cal. 87. 

69. “lason v. Morris, 10 Johns. 
CONGRY) i 24n ey 

70. Russey v. Walker, 32 Ala. 


Fla. 191, 74 S 216; Carter v. Bennett, 
6 Fla. 214; Jones v. Slubey, 5 Harr. 
& J. (Md.) 372; Schwarz vy. Wendell, 
Walk. (Mich.) 267; Stevens v. Post, 
12 N. J. Eq. 408. 

[a] Parol testimony.—The an- 
swer, when responsive to the bill, 
although uncontradicted, cannot be 
taken to establish anything in bar 
of the relief prayed, which parol 
testimony would not be admitted to 
prove, for it is as evidence only that 
it is received. Winn y. Albert, 2 
Md. Ch. 169. 

77. See cases infra this note. 

[a] Bule applied.—(1) Where de- 
fendant in a bill of foreclosure is the 
original mortgagor and has actual 
knowledge of the execution and de- 
livery of the deed, bond or note, his 
answer is never regarded as evidence 
to impeach the consideration of the 
mortgage securities. Wooley vy. 
Chamberlain, 24 Vt. 270. (2) When 
a testator has died in the possession 
of personal property, and that fact 
is alleged after.the usual form ina 
bill for partition or account against 
the executor, the answer of the lat- 
ter cannot be received as evidence 
in support of a title adverse to that 
of the testator. The executor assert- 
ing such claim must proceed to sup- 
port it by the same evidence as if 
he were the actor in the proceed- 


ings. Reeves vy. Tucker, 26 S. C. 
Kq. 150. 

78. Hurst v. Jones, 10 Lea (Tenn.) 
8. 

79. See statutory provisions and 


court rules; and supra § 698. 

fa] In Alabama, (1) the answer 
in equity cannot be used as evidence 
by defendant, unless at the hearing 
he designates it as part of the testi- 
mony on which he relies, Chancery 
Rules, rule 76 providing that “any 
testimony not offered in this way, 
and noted by the register on the 
minutes” is not part of the record, 
and must not be considered by the 
chancellor. Stouts Mountain Coal, 
ete., Co. v. Pollak, 195 Ala. 556, 70 S 
845; Tatum v. Yahn, 130 Ala. 575, 


578,°29 S 201; Goodloe v. Dean, 81 


Ala. 193, 31 S 623. 

{[b] In Georgia, a statement in a 
bill that complainant is able to prove 
the allegations in his bill is not such 
a special disclaimer of discovery, un- 
der Rev. Code § 4136, as will pre- 
vent the answer of defendant under 
oath from being evidence in*his fa- 
yor. Woodward v. Gates, 38 Ga. 205. 

{c] In Iowa, a set-off is not a 
pleading, within the meaning of the 
Code § 1745, and, although sworn to, 
is not evidence equal to that of a 
disinterested witness. THYIPES AV: 
Redman, 13 Iowa 25. 

[d] Im Maryland, (1) Code (1888) 
art 16 § 146, provides that defendant 
need not make oath to his answer, 
unless required by complainant, and 
that no answer, even though sworn 
to, shall be evidence against com- 
plainant, unless read by him at the 
hearing. Section 147 provides that 
if complainant shall not require an 
answer under oath, or shall require 
an answer only as to specified inter- 
rogatories, the answer, although un- 
der oath, except such parts as shall 
be directly responsive to such in- 
terrogatories, shall not be evidence 
for defendant, unless the cause is 
heard on bill and answer only. It 
was held that where an answer un- 
der oath is required, it will be_evi- 
dence against complainant only if 
read by him at the hearing, and 
where not so required it will if un- 
der oath be evidence for defendant 
when the cause is heard on bill and 
answer alone, but whether or not the 
answer is evidence it will always 
when denying the allegations of the 
bill force complainant to prove those 
allegations. Davis. v. Crockett, 88 
Md. 249, 41 A 56. (2) Acts (1852) 
ec 138, provide, “that no answer of 
any defendant to any bill or petition, 
to be hereafter filed in the courts of 
equity in this State, shall be evi- 
dence against the complainant or 
complainants, unless, by the bill or 
petition, such answer shall be re- 
quired to be made under the oath of 
the respondent or respondents; or 
unless, at the hearing of the cause, 
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\ 


swer, even when required to be verifiea, is not evi- 


denee for defendant.*® 

[§ 704] 
—aa. In General. 
overcome answer. ‘To the extent 
answer of defendant is evidence in 


hereinbefore stated,’? it is obviously equal to the 
evidence of one witness,®* and as plaintiff in equity 
always has the burden of proving that he is entitled 
to the relief prayed for in his bill,®* he cannot over- 


come the answer of defendant so 


the complainant or complainants 
shall read the answer as evidence, in 
which case it shall have the same 
effect as to the party reading the 
same, as if it had been required to 
be made under oath.’”’’ Dorn v. Bayer, 
16 Md. 144; Stocket v. Holliday, 
9 Md. 480; Winchester v. Baltimore, 
ete; Ri Co, 4) MdsH2315 238. (3) 
Notwithstanding this statute when 
a cause is heard on bill, answer, and 
exhibits, the answer is admitted to 
be true, although it may not have 
been called for under oath, nor read 
at the hearing, as evidence, by the 
complainant. Mickle v. Cross, 10 
Md. 352; Taggart v. Boldin, 10 Md. 
104; Warren v. Twilley, 10 Md. 39. 
(4) The statutes (Acts [1852] ec 
133, and Acts [1853] c 344) relating 
to the effect of answers as evidence, 
do not apply to an answer, at the 
hearing of a motion for the disso- 
lution of an injunction, when such 
a hearing is not the final.one. Dor- 
sey v. Hagerstown, Bank, 17 Md. 408; 
Gelston v. Rullman, 15 Md. 260: 
Bouldin v. Baltimore, 15 Md. 18. (5) 
The provision of Code art 16 § 108, 
with respect to the effect of an an- 
swer, where defendant has not been 
called upon to answer under oath 
has no application. to plenary pro- 
ceedings in the orphans’ court. Wat- 
son v. Watson, 58 Md. 442. (6) Mo- 
tions to dissolve injunctions are ex- 
pressly excepted from the operation 
of this statute and parties are re- 
mitted to the established equity 
rule that on a motion to dissolve 
an injunction the answer if respon- 
sive to the bill is evidence for de- 
fendant and, if the material allega- 
tions are denied by the answer the 
injunction must be dissolved. Hub- 
bard v. Mobray, 20 Md. 165. 

fe] In Michigan, by rule of court 
(Chancery Rules, rule 10 subd 8) 
neither a sworn bill nor a sworn an- 
swer has the force of evidence, ex- 
cept as to admissions and except on 
the hearing of motions and petitions; 
provided, however, when a cause is 
heard on bill and answer the alle- 
gations of the answer are to _ be 
taken as true. Helmer v. Van Wor- 
mer, 187 Mich. 1, 1538 NW 1. nie 

[f] In Vermont, under Gen. St. ¢ 
36 § 24, providing that parties shall 
not testify in their own behalf in 
certain cases, does not apply to an 
answer to a bill or petition in chan- 
ecery, but the answer when respon- 
sive is evidence, notwithstanding the 
statute. Blaisdell v. Bowers, 40 Vt. 


126° 

{g] In West Virginia, by statute 
(Code [1906] § 3856) an answer to a 
bill, whether sworn to or not, is not 
evidence for defendant. Its only ef- 
fect is to put plaintiff on proof of 
the material allegations of the bill 
denied by the answer. Glade Min. 
Conga Harris; 650.. Ws Var, doz. OS 
SE 873; Knight v. Nease, 53 W. Va. 
50, 44 SE 414; Bronson vy. Vaughan, 
44 W. Va. 406, 29 SE 1022; Jarrett 
v. Jarrett, 11 W. Va. 584; Nichols 
v. Nichols, 8 W. Va. 174. 

80. Bostic v. Love, 16 Cal. 
Staak vy. Sigelkow, 12 Wis. 234. 

[a] Code and equity systems 
compared.—‘There is a vast differ- 
ence between a verified answer ac- 


69; 


(d) Weight of Answer as Evidence * 
Amount of evidence required to 


EQUITY 


ply the evidence 


that the sworn 
his own favor as 


far as it is evi- | riage of justice 
cording to the provisions of the 
Code of Procedure, and an answer 
under oath according to the practice 
which formerly prevailed in courts of 
equity, in respect to their effect as 
evidence in the action. The latter was 
evidence, but the former is not, Un- 
der the former system the bill could 
be so framed, with proper charges 
and interrogations, as to operate not 
only as a statement of the com- 
plainant’s cause of action, but also 
as a complete and searching exami- 
nation of the defendant as to all 
facts within his knowledge, or upon 
which he had any information or 
belief which would tend to make 
out or sustain the same. ... But 
the machinery of complaining and 
answering fixed by the code is quite 
different, and renders these things 
impossible. ...%It is very evident 
from these provisions, that it was 
not the intention of the legislature 
that the complaint should be so 
framed as to draw from the defend- 
ant a statement of any facts col- 
lateral to, though bearing upon, the 
main issue; nor that the answer 
should set forth any such facts... 
The object of allowing the plaintiff, 
by a verification of his complaint, 
to compel the defendant to swear 
to the truth of the matter contained 
in his answer, undoubtedly was to 
simplify the issue by, confining it to 
the real facts in controversy, and to 
rid the case of false and sham de- 
fenses, which might otherwise be 
put in, for the purpose of delaying 
the plaintiff in the speedy acquisi- 
tion of his rights, and was not to 
enable the parties to use the answer 
as evidence, except so far as it con- 
tained admissions of the plaintiff's 
cause of action, in which respect it 
would have the same effect as any 
other admissions of a judicial char- 
acter.” Staak v. Sigelkow, 12 Wis. 
235, 237-239. 

81. Weight of answer to bill for 
discovery see Discovery § 40. 

Weight of answer on application 


er eehied see Receivers [34 Cyc 

82. See supra § 695. 

a Culbertson y. Luckey, 13 Iowa 

84. See supra § 672. : 

85. . S—Tobey v. Leonards, 2 
Wall. 428, 17 L. ed. 842; Hughes v. 
Blake, 6 Wheat. 453, 5 L. ed. 303 
[aff 12 F. Cas. No. 6,845, 1 Mason 
515]; In re Malschick, 217 Fed. 492; 
Ford v. Taylor, 127 Fed. 149; Wal- 
cott v. Watson, 58 Fed. 429; An- 


drews v. Hyde, 1 F. Cas. No. 377, 3 
Cliff... 516: Delanon va. Winsors |) i. 1B. 
Cas. No. 3,754, 1 Cliff..501; Gould v. 
Gould, 10 F. Cas. No. 5,637, 3 Story 
516; Hough v. Richardson, 12 F. 
Cas. No. 6,722, 3 Story 659; Morgan 
V., Lipton, dies Cast SING o Sool, a 
McLean 339; Parker y. Phetteplace, 
18 F. Cas. No. 10,746, 2 Cliff. 70 [aff 
1 Wall. 684, 17 L. ed. 675]; Smith 
Vepnsane, 2a. he. Casas INO. als, hOo, sob 
Mclean 22; Towne vy Smith, 24 F. 
Cas. No. 14,115, 1 Woodb. & M. 115. 
Ala.—Marshall v. Howell, 46 Ala. 
318; Camp v. Simon, 34 Ala. 126; 
Beene v. Randall, 23 Ala 514; Lyon 
v. Bolling, 14 Ala. 753, 48 AmD 122 
McMekin vy. Bobo, 12 Ala. 268. 


that of one witness. 
that the uncorroborated testimony of one witness will 
not. overcome a responsive answer which is eyidence 
for defendant.®> Just what evidence will be sufficient 
for this purpose cannot be stated with precision, 
and must depend somewhat upon the particular case 
under consideration, the court being at liberty to ex- 
ercise such discretion as will prevent the miscar- 
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dence and gain the relief sought by producing sim- 


of one witness or evidence equal to 
It is accordingly well settled 


by the application of fixed rules.*® 


D. C.—Northwest Eckington Impr. 
Co. -v. Campbell, 28. App. 483; 
Wheeler vy. Ryon, 1 App. 142. 

Fla.—Farrell v. Forest Inv. Co., 73 


Fla, 191, 74 S 216;-Ocala Edy., ete, 
Works v. Lester, 49 Fla. 347, 38 S 
56; Carr v., Thomas, 18 Fla.. 736. 


Tll.—Dunlap y. Wilson, 32 Ill. 517; 
Barton v. Moss, 32 Ill. 50; Stouffer 
v. Machen, 16 Ill. 553; Swift v-- 
Township School Trustees, 14 Ill. 
493. 

Ind.—Calkins vy. Evans, 5 Ind. 441. 

Ky.—Patrick v. Langston, 5 J. J. 
Marsh. 653; McCrum vy. Preston, 5 
J. J. Marsh. 332; Hudson vy. Cheat- 
ham, DJ. J-.J0arsh. 50s) Yopae ae 
Hopkins, 6 T. B. Mon. 18; Patterson 


v. Hobbs, 1 Litt. 275; Sullivan v. 

Bates,.- 1 .Litt-> 41: Hardwick =v. 

Forbes, 1 Bibb 212; Littell v. Mc- 

Iver, 1 Bibb 203. 

gen Gin tober ss v. Miles, 12 Mich. 
Miss.—Johnson vy. Crippen, 62 

Miss. 597. 


N. H.—Lawton vy. Kittredge, 30 N. 


H. pe Hollister vy. Barkley, 11 N. 
H. 

N. J.—Abbotf v. Case, 26 N. J. Ea. 
187; Calkins yv. Landis, 21 N. J. Ha. 


133; Zane v. Cawley, 21 N. J. Eq. 
130: Bent v. Smith, 20 N. J. Eq. 199 
[rev on other grounds 22 N. J. Eq. 
560]; De Hart v: Baird, 19 N. J. Eq. 
ce a Commercial Bank vy. Reckless, 5 

i Eq. 430 [rev on other grounds 
B N. J. Eq. 650]. 

N. Y.—Stafford v. Bryan, 3 Wend. 
532; Swift v. Dean, 6 Johns. 523; 
Mason y. Roosevelt, 5 Johns. Ch. 534. 

N. C.—Averitt v. Foy, 37 N. CG. 


224; Alley v.. Ledbetter, 16 N. C. 
£497 Bruce, va Child: Pt No Gomsites 
Oh.—Nevitt v. McAroy, Wright 
Ee Washburn vy. Holmes, Wright 
de 

Pa.—Alexander v. Queen, 253 Pa. 
195, 97 A 1063; Nulton’s App., 103: 
Pa. 286; Petry v., Clark, 22° Pa. Dist: 


249, 28 Pa. Co. 534; Baugher vy. Conn, 


Eq. 882. And see cases infra this note. 

fa] Evidence held 
Eldridge v. ‘Turner, 11 Ala. 1049; 
Thomason v. Smithson, 7 _ Port. 
(Ala.) 144; Preschbaker v. Feaman, 
32 Ill. 475; McNail v. Welch, 26 Ill. 
A. 482; Winters v. January, Litt. 
Sel. Cas. (Ky.) 13; Pringle v. Sam- 
uel, 1 Litt. (Ky.) 48, 13 AmD 214; 
Dodge v. Griswold, 12 N. H. 573; 
Gihon wi” Albert, "(~ Paige GN. =Y2) 
278; Sherman v. Herr, 220 Pa. 420, 


69 A 899; Rowley’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 Pa w@os 184; Barclay’s App. & 
Walk. 230; Audenreid v. Walker, 11 
Philasabse: 

Porto Rico.—Salazar vy. Costa, 1 
Porto Rico Fed. 119. 

S. ‘C.—Counts, v.” Clarke, 24 ‘SC: 
Eq. 418; Clark v. Bailey, 21 S. C. Ea. 
143; Johnson v. Slawson, 8 S. C. Eq. 
463; Neilson y. Dickenson, 1 S. C. 
Eq. 133. 

Tenn.—Copeland v. Murphey, 2 
Coldw. 64; Baker v. Barfield, 4 
Humphr. 514; Raines v. Jones, 4 
Humphr. 490; Tansel y. Pepin, 5 
Yerg. 452. 

Va.—Heffner v. Miller, 2 Munf. 
(16 Va.) 43; Beatty v. Smith, 2 Hen. 
& M. (12 Va.) 395; Hoomes v. Smock,. 
1 Wash. (1 Va.) 389. 

sé. Magwood v. Lubboek, 8 §S. C. 


sufficient.—- 


App., 115 Pa. 150,. 


All that plaintiff is bound to do is to meet and | 
overcome the answer by competent proof. 
evidence in the cause, no matter what it may be, is 
sufficient to outweigh the answer, plaintiff may have 
Certain general rules have, 
Thus it has been broadly | 


a decree in his favor.%? 
however, been laid down. 


9 A 329; Brown v. Brown, 10 Yerg. 
(Tenn.) 84; Porter y. Rutland Bank, 
19 Vt. 410. 


[b] Evidence held insufficient.— 
Peeler vy. Lathrop, 48 Fed. 780, 1 
CCA 93; Hayward v. Eliot Nat. 


Bank, 11 F. Cas. No. 6,273, 4 Cliff. 
294 [aff 96 U. S. 611, 24 L. ed. 855]; 
Scott v. Brassel, 132 Ala. 660, 32 
S 694; Barnard vy. Davis, 54 Ala. 
565; O’Bannon y. Myers, 36 Ala. 551, 
76 AmD 335; Starke v. Blackwell, 36 
Ala. 154; Holley v. Wilkinson, 31 
| Ala.,196; Brittin v. Handy, 20 Ark. 
381, 73 AmD 497; Hurd v. Ascher- 
man, 117 Ill. 501, 6 NE 160; Taintor 
vy. Keys, 43 Tl. 332; Wynkoop v. 
Cowing, 21 Ill. 570; Selby v. Geines, 
12 Ill. 69; Duer vy. Chicago Coach, 
ete.;. Co:,4194 Tl. A. 314; Achey v. 
Stephens, 8 Ind. 411; Gelston v. 
Rulliman, 15 Md. 260; Wilson v. 
Delarack, 3 Oh. 290; Alexander v. 
Queen, 253 Pa. 195, 97 A 1063; De- 
laney v. Thompson, 187 Pa. 343, 40 A 
1023; Baugher’s App., 6 Pa. Cas. 100, 
8 A 838; McCoy v. Kane, 19 Pa. 
| Super. 187. 
87. Veile v. Blodgett, 49 Vt. 270. 
38. U. S.—Lehigh Valley R. Co. 
v: Mellon, 104 U.S. 112, 26 L. ed. 
639; Field v. Holland, 6 Cranch 8, 
3 L. ed. 136; Jacobs v. Van Sickle, 


127 Fed. 62, 61 CCA 598 [aff 123 
Fed. 340]. 

D. C.—Wheeler vy. Ryon, 1 App. 
142. 


Fla.—Mayo vy. Hughes, 51 Fla. 495, 
40 S 499; Day v. Jones, 40 Fla. 443, 
25 S 275. 

Ill.— Fish v. Fish, 235 Ill. 396, 85 
NE 662; Patterson v. Scott, 142 Ill. 
138, 31 NE 433; Marple v. Scott, 41 
Ill. 50; Gormley v. Vydarena, 205 Ill. 
A. 538; Miller vy. Armstrong, 169 Ill. 
A. 185; Brown v. Bear, 97 Ill. A. 
342; Hannaman vy. Wallace, 97 Ill. 
A. 46; Ware vy. Salsbury, 80 Ill. A. 
485 [rev on other grounds 183 Ill. 
505, 56 NE 149]; Boyd v. Brown, 74 
Ill. A. 205. 

Me.—Farley v. Bryant, 32 Me. 474. 

N. J.—Evans y. Evans, (Ch.) 59 A 
564; Frink v. Adams, 36 N. J. Eq. 
485 [aff 38 N. J. Eq. 287]; Abbot 
vy. Case, 26 N. J. Eq. 187; Stearns v. 
Stearns, 23 N. J. Eq. 167; Zane v. 
Cawley, NOS Bae 1303) “De* Hart 
vy: Baird, 19 N. J. Eq. 423; Vande- 
grift v. Herbert, 18 N. J. Eq. 466; 
Force vy. Dutcher, 18 N. J. Eq. 401; 
Wew Jersey Cent. R. Co. v. Hetfield, 
18 N. J. Eq. 323; Bird v. Styles, 18 
N. J. Eq. 297; Brown v. Bulkley, 14 
N. J. Eq. 294; New Jersey Commer- 
cial Bank v. Reckless, 5 N. J. Ea. 


650. 
N. Y.—Jacks v: Nichols, 5 N. Y. 
178: Clason v. Morris, 10 Johns. 524. 
N. C—Hill v. Williams, 59 N. C. 


242. 
McDermott, 


Pa.—McGary Vv. 207 
Pa. 620, 57 A 46; Delaney v. Thomp- 
son, 187 Pa. 343, 40 A 1023; Bailie 
y. Bailie, 166 Pa. 472, 31 A_ 246; 
Hopkins vy. Stoneroad, 21 Pa. Super. 


168. 
Clarke, 24 S. C. 


s. C—Counts vy. 
Eq. 418. 

Vt.—Phelps v. Root, 78 Vt. 493, 
63 A 941; Field v. Wilbur, 49 Vt. 
157; Shattuck v. Gay, 45 Vt. 87. 

Eng.—Mortimer v. Orchard, 2 Ves. 
| Jr. 243, 30 Reprint 615. 

“This rule does not require that 
the denial in the answer shall be 
(overcome by the testimony of two 
living witnesses who were present 
‘and cognizant of the fact in con- 
| troversy- Circumstantial evidence 
imay, if of equal weight and eredi- 
| bility, take the place of the testi- 
imony of one or both of such wit- 
nesses. The- amount of testimony 


EQUITY 


If the 


or evidence required to be produced 
by the orator in such cases, though 


expressed numerically, is not al- 
ways the same. If the defendant, 
by his answer, or otherwise, is 


shown to be a very reliable and 
credible witness, it is manifest that 
more weighty testimony should be 
required to overcome the denial in 
the answer, and to establish the 
averment in the bill, than there 
should be if the defendant was 
shown to be unreliable and entitled 
to but little credence. So, too, the 
testimony of witnesses, when to the 
same facts, is not always doubled 
by doubling the number. The rule 
must be construed and applied with 
good sense and reason, to each case, 
having reference to other well-estab- 
lished rules and principles in regard 
to weighing testimony. It requires 
that the credence and weight to be 
given to the answer, remembering 
that the orator has called the de- 
fendant into the case as a witness, 
is to be fairly overcome, and the 
averment in the bill is to be reason- 
ably established by a preponderance 
which the law has denominated the 
testimony of a second witness.” 
Field v. Wilbur, 49 Vt. 157, 163. 

[a] Separate facts by separate 
witnesses.—(1) Positive answers re- 
sponsive, to the bill are not out- 
weighed by proof of facts which are 
not irreconcilable with the truth of 
the answers and the fairness of the 
matters they state, especially where 
each material fact is related only 
by one witness. Huntsville Branch 
Bank v. Marshall, 4 Ala. 60. (2) 
Testimony to two distinct conver- 
sations given by two witnesses will 
not be sufficient to disprove the an- 
swer. Love v. Braxton, 5 Call. (9 
Va.) 537. (3) Two witnesses need 
not be to the same specific fact. If 
they prove a repetition of the fact 


at different times it is sufficient. 
Bogart v. McClung, 114 “Heisk: 
(Tenn.) 105, 27 AmR 737. 


[b] The oaths of two complain- 
ants in the same cause, made com- 
petent witnesses for themselves, are 
not legally entitled to be considered 
as destroying the effect of the an- 
swer, unless they seem to the court 
to be entitled to the weight of the 
oaths of two credible witnesses, and 
in considering their weight the in- 
terest of these witnesses must be 
taken into consideration. Vandergrift 
vy. Herbert, 18 N. J. Eq. 466. 

[ec] Positive evidence—An  an- 
swer positively denying a charge in 
the bill ought not to be overcome 
by evidence less positive, although 
coming from two witnesses. Auditor 
y. Johnson, 1 Hen. & M. (11 Va.) 
536. 
89. U. S—Campbell v. Northwest 
Eckington Impr. Co., 229 U. S. 561, 
33 SCt 796, 57 L. ed. 1330 [rev 36 
App. (D. C.) 149]; Southern Dev. Co. 
v7 §Silvaso1 25) USS. 247,787 SCE ssi, 
31 L. ed. 678; Morrison v. Durr, 122 
Us. S.hb13; “To SCE 1215730 “Ex 'ed. 1225; 
Vigel v. Hopp, 104 U. S. 441, 6 L. ed. 
765; Seitz v. Mitchell, 94 U. S. 580, 
24 L,. ed. 179; Voorhees v. Bonesteel, 
16 Wall. 16, 21 L. ed. 268; Tobey v. 
Leonard, 2 Wall. 423, 17 L. ed. 842 
{rev 23 F. Cas. No. 14,067, 2 Cliff. 40]; 
Parker vy. Phetteplace, 1 Wall. 684, 17 
L. ed. 675 [aff 18 F. Cas. No. 10,746, 2 


Cliff. 70]; Carpenter v. Providence 
Washington Ins. Co., 4 How. 185, 
11 L. ed. 931; Georgetown Union 


Bank v. Geary, 5 Pet. 99, 8 L. ed. 60 
[aff 10 F. Cas. No. 5,241a]; Lenox 
v. Prout, 3 Wheat. 520, 4 L. ed. 449; 
Jacobs v. Van Sickel, 123 Fed. 
paff’ 127- “Bed. 62, 61° CCA 


340 
598]; 162 
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stated that plaintiff must overcome the answer by 
evidence equivalent in weight to the testimony of 
two witnesses,** or, as it is more usually said, by 
the testimony of two witnesses, or of one witness 
with corroborating circumstances.®? 
according to the sense and spirit of this rule, if 


It is said that, 


Calivada Colonization Co. v. Hays, 
119 Fed. 202; Walcott v. Watson, 53 
Fed. 429; Slessinger v. Buckingham, 
17 Fed. 454, 8 Sawy. 469; Badger v. 
Badger, 2 EF. Cas. No... 748, 2) Clift: 
137;' Clark v: Hackett, 5 F. Cas. No: 
2,823, 1 Cliff. 269; Cushing v. Smith, 
6 EF. Cas. .Noi- 3;5114.93) Storys7556; 
Daniel y. Mitchell, 6 F. Cas. No. 
3,562, 1 Story 172 [aff dism 16 Pet. 
521, 10 L. ed. 1054]; Delano v. Win- 
sor. 7 HW: Ca's.. No.1 3;154, Ll. Clift 50s 
Gernon, v. Boccaline, 10 F. Cas. No. 
5,366, 2 Wash. 199; Gilman v. Lib- 
bey, 10 F. Cas. No. 5,445, 4 Cliff. 447; 
Gould v. Gould; 10. F.~- Cas: ~ No. 
5,637, 3 Story 516; Harper v. Dough- 
erty, IN -Ee Cas No.) 6,08 7582 .Cranch 
C. C. 284; Hayward v. Eliot Nat. 
Bank, 11 F. Cas., No. 6,273, 4 Cliff. 
294 [aff 96 U. S. 611, 24 L. ed. 855]; 
Hough v. Richardson, 12 F. Cas. 
No. 6,722, 3 Story 659; Hughes v. 
Blake, 12 F. Cas. No. 6,845, 1 Mason 
515 ~ Lafi, 6' > Wheat. 2453) 95) Sin ed) 
303]; Langdon vy. Goddard, 14 FE. 
Cas. No. 8,060, 2 Story 267; Longer- 
gan v. Fenlon, 15 F. Cas. No. 8,475, 


2 Pittsb. 115; McNeil v. Magee, 16 
H..- Cass No,..-8,91'5;.9 5 Mason+)244° 
Morgan vy. Tipton, 17 F. Cas. No. 
9,809, 3 McLean 339; Powden v. 
Johnson, 19).<.FA Cas. -oNo.) 71153533 
Scammon y. Cole, 21 F. Cas. No. 


12,432, 3 Cliff. 472; Towne v. Smith, 
24 EF. Cas. No. 14,115, 1 Woodb. & 
M. 115; Walker v. Derby, 29 F. Cas. 
Nov (17,0687) 5 5 Biss: 0113478 Weeste ve 
Randall, 29) F.. Cas. (No. 17,424,732 
Mason 181. 

Ala.—Turner v. Flinn, 67 Ala. 529; 


Tompkins v. Nichols, 53 Ala. 197; 
Marshall y. Croom, 52 Ala. 554; 
Marshall v. Howell, 46 Ala. 318; 


Easterwood v. Linton, 36 Ala. 175; 
Bryan v. Bryan, 34 Ala. 516; Camp 
v. Simon, 34 Ala. 126; Garrett v. 
Garrett, 29 Ala. 439; Beene v. Ran- 
dall, 23 Ala. 514; Bryan v. Cowart, 
21 Ala. 92; May v. Barnard, 20 Ala. 
200; McMekin vy. Bobo, 12 Ala. 268; 


Manning vy. Manning, 8 Ala. 138; 
Cummings v. McCullough, 5 Ala. 
324; Huntsville Branch Bank vy. 


Marshall, 4 Ala. 60; Fenno v. Sayre, 
3 Ala. 458; McGowen v. Young, 2 
Stew. & P. 160; Smith v. Rogers, 1 
Stew. & P. 317; Paulling v: Sturgus, 
3 Stew. 95; Lucas v. Darien Bank, 2 
Stew. 280. 

Ark.—Marshall v. Green, 24 Ark. 
410; Brittin v. Crabtree; 20 Ark. 309; 
Hill v. Bush, 19 Ark. 522; Spence v. 
Dodd, 19 Ark. 166; Shields v. Tram- 
mel, 19 Ark. 51; Byrd v. Belding, 
137-Ark?. 118;. Dunn” vy? Graham, S17 
Ark. 60; Dyer v. Bean, 15 Ark. 519; 
Jordan vy. Fenno, 13 Ark. 593; Aikin 
vy. Harrington, 12 Ark. 391; Menifee 
v. Menifee, 8 Ark. 9; Turner vs 
Miller, 6 Ark. 463; Cummins vy. 
Harrell, 6 Ark. 308. : 

Del.—Small vy. Collins, 11 Del. 
273; Stockley v. Horsey, 9 Del. 603; 
McDowell v. Wilmington Bank, 1 
Del. 369; Brooks v. Silver, 5 Del. 
Ch. 7; Horsey v. Stockley, 4 Del. 
Ch. 536; Davidson vy. Wilson, 3 Del. 
Ch. 307; Pickering v. Day, 2 Del. Ch. 
333. 

D. C.—American Elementary Elec- 
tric Co. v. Normandy, 46 App. 329; 
Sheckells vy. Sheckells, 42 App. 131; 
McCartney v. Fletcher, 10 App. 572; 
Rick v: Neitzy, 12 D. C. 21; Burr v. 
Meyers, 9 D. C. 524. 

Fla.—Farrell v. Forest Inv. Co., 78 
Fla. 191, 74 S 216; Johns v. Bowden, 


72 Wa. 530,°°73 S 603; Rogera® ‘vy. 
Rogero, 66 Fla. 6, 62 S 899; Mitchell 
vy. Mason, 65 Fla. 208, 61 S 579; 


Barnes, ete., Co. vy. Williams, 64 Fla. 
190, 60 S 787; Russell v. Stickney, 
Fla! 569; -56 S. 691; ~Mayo’ v. 


570 [21C.J.] 
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there are two defendants, each denying the same | fact, it requires 


Hughes, 51 Fla. 495, 40 S 499; Ocala 
Fdy., ete., Works v. Lester, 49 Fila. 
847-384 GS 56h ePinneys Vv... Pinney, 46 
Fla. 559, 35 S 95;:Day v. Jones, 40 
Fla. 443, 25 S 275; Foster v. Ambler, 
24 Wa. 519) 15) S 12633, Stephens, v. 
Orman, 10 Fla. 9; White v. Walker, 
5 Fla. 478. 

Ga.—Perkins v. Morgan, 107 Ga. 835, 
383 SE 705; Harris v. Collins, 75 Ga. 
97; Low v. Argrove, 30 Ga. 129; 
Williams v. Philpot, 19 Ga. 567; 
Galt v. Jackson, 9 Ga. 151; Rucker- 
ville Bank v. Hemphill, 7 Ga. 396; 
Eastman v. McAlpin, 1 Ga. 157. 

Tll.— Fish v. Fish, 235 Ill. 396, 85 
NE 662; Mey v. Gulliman, 105 Ill. 
O12 Orban Ver LWrys. oe) DU 2i45 
Stevenson v. Mathers, 67 Ill. 123; 
Fish v. Stubbings, 65 Ill. 492; Rus- 
sell v. Russell, 54 Ill. 250; Blow v. 
Gage, 44 Ill. 208; Willdey v. Web- 
ster, 42 Ill. 108; Marple v. Scott, 41 
Ill. 50; Wightman vy. Hart, 37 Ill. 
123; Martin v. Eversal, 36 Ill. 222; 
Dunlap v. Wilson, 32 Ill. 517; Bar- 
toni’y, | Moss,".32) Ally 503 (-Buntaininv. 
Wood, 29 Ill. 504; Trout v. Emmons, 
29 Til. 433, 81 AmD 326; Myers’ v. 
Kinzie, 26 Ill. 36; Morrison v. Stew- 
art, 24 Ill.) 24; Panton v., Tefft, 22 
Ill. 367; Wynkoop v. Cowing, 21 Ill. 
570;' Phelps’ v. White, 18 Ill. 41; 
Stouffer v. Machen, 16 Ill. 5538; 
Swift v. Township 43 School Trus- 


tees, 14 Ill. 493; Rector v. Rector, 
8 Ill. 105; Martin v. Dryden, 6 
Ill. 187; Vienna First Nat. Bank v. 


Wilhelm, 210 Til. A. Wet Gormley v. 
Vydarena, 205 Ill. 538; Richeson 
v. Richeson, 8 Ill. a 204. 

Ind.—Achey v. Stephens, 8 Ind. 
411; Calkins v. Evans, 5 Ind. 441; 
Pierce v. Gates, 7 Blackf. 162; Mc- 
Cormick v. Malin, 5 Blackf. 509; 
Coles v. Raymond, 5 Blackf. 435; 
Jenison v. Graves, 2 Blackf. 440; 
Green vy. Vardiman, 2 Blackf. 324. 

Iowa.—Culbertson vy. Luckey, 13 
Iowa 12; White v. Hampton, 10 Iowa 
238; State v. Tilghman, 6 Iowa 496; 
Bacon vy. Lee, 4 Iowa 490; Clark v. 
Langworthy, 3 Iowa 5638; Davis v. 
Stevens, 3 Iowa 158; Pierce v. Wil- 
son, 2 lowa 20. 

Ky.—Bibb v. Smith, 1 Dana 580; 
Mason v. Peck, 7 J. J. Marsh. 300; 
Patrick vy. Langston, 5 J. J. Marsh. 
6533) MicCrum \vii eereston;) 5 Jevud: 
Marsh. 332; Hudson v. Cheatham, 5 
J. J;\;Marsh., 50; Vance vv. Vance, 5 
T. B. Mon. 521; Hawkins v. Embry, 
305 Tey Be | Monin 722580 Patterson (ivi 
Hobbs, 1 Litt. 275; Pringle v. Sam- 
uel, 1 Litt. 43, 13 AmD 214; Sullivan 
v. Bates, 1 Litt. 41; Lee v. Vaughn, 
1 Bibb 235; Littell v. McIver, 1 Bibb 
203; Myers v. Baker, Hard. 544; 
Bright v. Haggin, Hard. 536. 

La.—Hynson v. Texada, 19 La. 
Ann. 470. i 

Me.—Appleton v. Horton, 25 Me. 
23; Bradley v. Chase, 22 Me. 511; 
Gould v. Williamson, 21 Me. 2738. 

Md.—Turner y. Knell, 24 Md. 55; 
Rider v. Riely, 22 Md. 540; Gelston 
v. Rullman, 15 Md. 260;, Brooks v. 
Thomas, 8 Md. 3867; Feigley  v. 
Beigley. 7) Md. 538% 64 Aan 985i 
West v. Flannagan, 4 Md. 36; 
Glenn y. Grover, 3 Md. 212; Beatty 
Vv..- Davis, .9)4Gillyi2d1) wRoberts'| avi 
Salisbury, 3 Gill & J. 425; Hagthorp 
v. Hook, 1 Gill & J. 270; Watkins v. 
Stocket, 6 Harr. & J. 485; Hopkins 
v. Stump, 2 Harr. & J.'301;. Ing v. 
Brown, )3 Md... Ch. | 521; !Neale) iv. 
Hagthorp, 3 Bland 551. 

Mich,—Fields v. Colby, 102 Mich. 
449, 60 NW 1048; Roberts v. Miles, 
12 Mich. 297. 

Miss.—Purvis v. Woodward, 78 
Miss. 922, 29 S 917; Shackelford v. 
Brown, 72 Miss. 380, 17 S 896; John- 
son y. Crippen, 62 Miss. 597; Mc- 
Gehee v. White, 31 Miss. 41; Lee 
v. Montgomery, 1 Miss. 109. 

Mo.—Johnson v. McGruder, 15 
Mo. 365; Hewes v. Musick, 13 Mo. 


395; Martin v. Greene, 10 Mo. 652; 
Gamble v. Johnson, 9 Mo. 605; 
Roundtree y. Gordon, 8 Mo. 19; 
Bartlett v. Glascock, 4 Mo. 62; 


wie v. Chauvin, 2 Mo. 179. 

N. H.—Johnson v. Richardson, 338 
N. H. 353; Dodge v. Dodge, 33 N. H. 
487; Busby Vv. Littlefield, “33 N.o HB. 
76; Miles v. Miles, 32 N. H. 147, 
64 AmD 362; Warren v. Swett, 31 N. 
H. 332; Lawton v. Kittredge, 30 N. H. 
500; Dodge v. Griswold, 12 N. H. 573; 
Hollister v. Barkley, 11 N. H. 501; 
Page v. Page, 8 N. H. 187. 

N./ J. Evans) :v.i; Evans; .(Ch:) 59 
A 564; Wilson v. Cobb, 28 N. J. Eq. 
177 [rev on other grounds 29 N. J. 
Hq. 3619 jy) Benti'v. *Smith, -227Ni2 5. 
Eq. 560; Calkins v. Landis, 21 N. 
Ia Haqeii38s), Birdiv.wStyles, ms ENiwde 

; Brown v. Bulkley, 14 N. 

2945 . Chance) iv. #Teeple,. 4 
NGUE Eq. 173. 

N. M.—Keeney v. Carillo, 2 N. M. 


480. 
N. .Y¥.—Jacks® v:) Nichols, 5 N. Y. 
178 [rev on other grounds 5 Barb. 


38 (rev on other grounds 3 Sandf. 
Ch. 313)]; Bell v. Stainer, How. A. 
Cas. 522; Cushman v. Shepard, 4 
Barb. 1138; Dunham v. Jackson, 6 
Wend. 22; Atkinson v. Manks, 1 Cow. 
691; Clason v. Morris, 10. Johns. 
524; Swift v. Dean, 6 Johns. 523; 
Stafford vv. Bryan, 1 Paige 239; 
Mason vy. Roosevelt, 5 Johns. Ch. 


534; Smith v. Brush, 1 Johns. Ch. 
459; Sturtevant v. Waterbury, 1 
Edw. 442. 

N. C.—Hill v. Williams, 59 N. C. 
242 Averitt w. Koy, 37 N. ©) (224; 
Lewis v. Owen, 36 N. C. 290; 
Speight v. Speight,.22 N. C. 72803 
Armsworthy v. Cheshire, 17 N. C. 


456; Alley v. Ledbetter, 16 N. C. 449; 
Bruce v. Childs THINS Goarysi2e Mar- 
tin v. Browning, SIN] XG: 644; Cart- 
wright v. Godfrey, 5 N. C. 422. 
Pa.—Schwebel v. Wohlsen, 254 Pa. 
281, 98 A 864; Shingle v. Smyth, 
248 Pa. 359, 94 A 67; Thomas v. 
Herring, 244 Pa. 550, 
Adrian v. Fink, 226 Pa. 448, 
676; Réal HEst., ete., Co. v. Cook, 223 
Pa. 158, 72 A 345; Sherman v. Herr, 
220 Pa. 420, 69 A 899; Gundaker v. 
Ehrgott, 209 Pa. 284, 58 A 476; 
MeGary v. McDermott, 207 Pa. 620, 
57 A 46; Delaney v. Thompson, 187 
Pa. 348, 40 A 1023; Huston v. Har- 
rison, 168 Pa. 136, 31 A 987; Gleg- 
horne’s App., 118: Pa. 383, 11, A 797; 
Sylvius v. Kosek, 117 Pa. 67, 11 A 
3892, 2 AmSR 645; Rowley’s App., 
115 Pa: 150, 9 A 829; Nulton’s App., 
103 Pa. 286; Burke’s App., 99 Pa. 
350; Campbell v. Patterson, 95 Pa, 
447; Slemner’s App., 58 Pa. 155, 98 
AmD 248; Hassler v. Bitting, 40 Pa. 
68; Pusey v. Wright, 81 Pa. 387; 
Paul v. Carver, 24 Pa. 207, 64 AmD 
649; Greenlee yv. Greenlee, 22 Pa. 
225; Hberly v. Groff, 21 Pa.) 251; 
Horton’s App., 13 Pa. 67; Baker v. 
Williamson, 4 Pa. 456; Reed’s App., 
4 Pas) Casnol40n17 tf Ane? 44) Bixler itvs 
Heilman, 44 Pa. Super. 603; Hopkins 
v. Stoneroad, 21 Pa. Super. 168; Gog- 
gins v. Risley, 13 Pa. Super. 316; 
Petry 'v. (Clark) 12. Pam) Disti') 249) 128 
Pa. Co. 584; Boyle v. Boyle, 34 Pa, 
Co. 581; Peck v. Cockran, 9 Del. 
Co. 91; Eley v. Bley, 10 Kulp 545; 


Hodges v. Laurel Run Lodge No. 
344 K. P., 2 Kulp 372; Kennedy v. 
Wentz, 1 Kulp 428; Barclay’s App., 


38 LegInt 440; Audenreid vy. Walker, 
33 LegInt 82; Lance v. Lehigh, etc., 


Coal. Co., 16 Phila. 388; .Audenreid 
v. Walker, 11 Phila. 183; Painter Vv. 
Harding, 3 Phila. 449. 


Porto Rico.—Salazar v., Costa, 1 
Porto Rico Fed. 119. 

Ss. C—Clark v. Bailey, 21 S. CGC. 
Eq. 143; Johnson yv. Slawson, 8 S. C. 
Eq. 463; Magwood vy. Lubbock, 8 S. 
Cy Hq 383: Rowe v. Cockrell, 8 S. C. 
Eq. 126; Martin v. Sale, 8 S. C. Ha. 
A; McCaw v. Blewit, 7 S. C. Eq. 90; 
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four witnesses to countervail their 
Moffat v. McDowall, 6 8. C. Eq. 434; 
Dyre vy. Sturges, 3 S. C. Ea. 5533 
McDowall v. Teasdale, 1 S. C. Eq. 


459: Denton v. McKenzie, 1 S. C. 
Hq. 289, 1 AmD 664; Neilson v. Dick- 


enson, Sauce Eq.. 1333) Sams ve 
Mathews, 1 S. C. Eq. 127. 
Tenn.—Pearce v. Suggs, 85 Tenn. 
724, 4 SW 526; Williamson vy. 
Williams, 11 Lea 355; English v. 
King, 10 Heisk. 666; Trabue v. 
Turner, 10 Heisk. 447; Copeland v. 


Murphey, 2 Coldw. 64; Spurlock v. 
Fulks, 1 Swan 289; McLard v. Linn- 
ville, 10 Humphr. 163; Smith v. Kin- 
caid, 10 Humphr. 73; Baker v. Bar- 
field, 4 Humphr. 514; Raines v. 
Jones, 4 Humphr. 490; Van Wyck v. 
Norvell, 2 Humphr. 192; Gray’ v. 
Faris, q Yerg. 155; Tansel v. Pepin, 


5 Yerg. 452; Meek v. McCormick, 
(Ch. . A.) 43 SW 458; Beech  v. 
Haynes, 1 Tenn. Ch. 569, 


Vt.—Pierson v..Catlin,.3 Vt. 272: 

Va.—-Haynor v. Haynor, 112 Va. 
123,.70 SE 531; Coldiron v. Asheville 
Shoe Co., 93 Va. 364, 25 SE 238; 
Carter v. Carter, 82 Va. 624; Shurtz 
v. Johnson, 28 Gratt. (69 Va.) 657; 
Powell v. Manson, 22 Gratt. (63 


Va.) 177; Beverley v. Walden, 20 
Gratt. (61 Va.) 147; Fant v. Miller, 
17) /Gratt. (68) Va.) £87; aSmithevy. 
Betty, 11 Gratt. (52 Va.) 752; Wise 
v. Lamb, 9 Gratt. (50 Va.) 294; 


Thornton y. Gordon, 2 Rob. (41 Va.) 


719; Jones v. Mason, 5 Rand. (26 
Va.) 577, 16 AmD 761; Wilkins. v. 
Woodfin, 5° Munfja'(19): Vaz). 18s 


Heffner v. Miller, 2 Munf. (16 Va.) 
43; Beatty v. Smith, 2 Hen. & M. 
(12 Va.) 3895; Beatty v. Thompson, 
2 Hen. & M. (12 Va.) 395; Auditor 
v. Johnson, 1 Hen. & M. (11 Va.) 
536; Love v. Braxton, 5 Call (9 Va.) 
537; Bullock v. Goodall, 3 Call= (7 
Va.) 44; Bullock v. Goodall, 3 Call 
(7 Va.) 44; Buck v. Copland, 2 Call 
(6 Va.) 218; Pryor v. Adams, 1 Call 
(5 Va.) 382, 1 AmD 533; Chapman 
vi | Durner) shy Call ryi vada 2so> mt 
AmD 514; Maupin v. Whiting, 1 
Call (5 Va.) 224; Hoomes v. Smock, 
1 Wash. (1 Va.) 389; Kennedy v. 
Baylor, 1 Wash. (1 Va.) 162; Rob- 
erts v. Kelly, 2 Patt. & H. 396. 

W. Va.—Leachman vy. Adamson, 5 
W. Va. 4438; Arnold v. Weiton, 5 W. 
Va. 436. 

Wis.—Smith v. Potter, 3 Wis. 432. 

Eng.—Janson vy. Rany, 2 Atk. 140, 
26 Reprint 488; Walton v. Hobbs, 2 
Atk. 19, 26 Reprint 409; Pember v. 
Mathers, 1 Bro. Ch. 52, 28 Reprint 
978; Savage v. Brocksopp, 18 Ves. 
Jr. 335, 84 Reprint 344; Cooke v. 
Clayworth, 18 Ves. Jr. 12, 34 Re- 
print 222: East India Co. v. Donald, 
9 Ves. Jr. 275, 32 Reprint 608; Evans 
v. Bicknell, 6 Ves. Jr. 174, 31 Re- 
print 998; ‘Cooth v. Jackson, 6 Ves. 
JRin De 31 Reprint 913. 

1 Man—Cowan v. Briton, 3 Man. 

See also Discovery § 40. ‘ 

“A sworn answer, denying the al- 
legations in the bill which are essen- 
tial to sustain the case of the 
complainant and entitle him to re- 
lief, is evidence in favor of the de- 
fendant and conclusive, unless over- 
come by the testimony of two 
witnesses, or of one witness cor- 
roborated by other circumstances 
which are of greater probative 
weight than. the answer, provided 
that the oath to the answer has not 
been waived, and the answer is 
directly and positively responsive 
to the material allegations of the 
bill.” Ocala Fdy., ete, Works v. 
Lester, 49 Fla. 347, 349, 38 S 56 
[quot Mitchell v. Mason, 65 Fla. 208, 
6lwS) 579) SSieq. 

[a] Reason for rule.—‘‘The rea- 
son upon which the rule stands is 
this: The plaintiff calls upon the de- 
fendant to answer an allegation he 
makes, and thereby admits the an- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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answers.°° 


ond witness.%4 


cient to overcome an answer.97 


Swer to be evidence. If it is testi- 
mony, it is equal to the testimony 
of any other witness; and as the 
plaintiff cannot prevail if the bal- 
ance of proof be in his favor, he 
must have circumstances in addition 
to his single witness in order to 
turn the balance.” Clark v. Van 
Riemsdyk, 9 Cranch (U. S.) 1538, 160, 
3 L. ed. 688. 

{b] Character of witness and na- 
ture of corroboration.—“But .in or- 
der to have this effect, what must 
be. the character of the witness, and 
his testimony? And what the na- 
ture of the corroborative circum- 
stances? We answer that the wit- 
ness must not only be competeut, 
but his testimony must be credible, 
and the circumstances relied on as 
corroborative must be such as to 
materially support the witness, and 
strengthen his testimony, so that 
when both are considered together 
they may be sufficient to satisfy the 
conscience of the court that the 
allegations and charges of the bill, 
in respect to the point in contro- 
versy, ‘are true’, Per Gilpin,; C."'J., 
in Pickering v. Day, 8 Del. 474, 524, 
95 AmD 291. 

{c] Opportunity to know.—Wit- 
nesses must have had ample oppor- 
tunities of knowing the facts to 
which they testify. Bryan vy. 
Cowart, 21 Ala. 92. 

[d] Plaintiff as witness.—Where 
plaintiff's only witness is  him- 
self, his testimony, in order to meet 
the absolute denial of defendant 
in his answer, should be vigorous, 


strong, and clear. Rick v. Neitzy, 
PAD. HC: 120; 
[e] Defendant as witness.—De- 


fendant’s testimony, denying an al- 
legation already denied in his an- 
Swer, adds nothing to the weight of 
ehis answer as evidence, and it may 
still be overcome by the testimony 
of two witnesses or equivalent evi- 


dence. Catlett v. Dougherty, 114 
fll.. 568, 2° NE 669. 
{f] The testimony of a wife, 


supporting that of her husband, to 
a fact denied in the answer, is en- 
titled at least to the weight of a 
eorroborating circumstance, which 
is sufficient to satisfy the equitable 
requirement. Sharp vi. Behr, “ity 
Fed. 864. Contra Sower v. Weaver, 


78 Pa, 443. 
{g] Documentary corroboration. 
—The corroborating circumstances 


may be by schedule and other docu- 
mentary proof. Kilbourn v. Latta, 
16 D. C. 304, 60 AmR 373. 

[h] Proof accessible to defend- 
ant.—“It has been urged, that with 
respect to some of the statements of 
the answer, though responsive to 
the bill, the defendant should be re- 
quired to offer proof in their sSup- 
port; because such proof was within 
their reach, whilst it was inaccessi- 
ble to the complainants. But I ap- 
prehend, the rule that the answer, 
when responsive to the averments 
of the bill, shall be taken as true, 
unless discredited by two witnesses, 
or one witness with pregnant cir- 
cumstances, is not subject to the 


é As to the corroborating circumstances 
it has been held that they must be strong,®? clear,®? 
pregnant,°* or equivalent to the testimony of a see- 
: They must be sufficient, in connec- 
tion with the testimony of one witness, to give a 
clear preponderance against the answer.%® 
must be such that standing alone a reasonable con- 
clusion as to the truth might be deduced from 
them.°® Documentary evidence alone may be suffi- 
According to some 
of the authorities, circumstantial evidence alone may 
be sufficient,°* especially if the answer is respect- 
ing a fact which in the nature of things cannot be 
within defendant’s personal knowledge,®® but as to 
this proposition there are authorities to the con- 
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They 


modification which the introduction 
of such a principle would involve.” 
Thompsen y. Diffenderfer, 1 Md. Ch. 
489, 495. 

{iJ Sworn replication.—(1) Under 
Iowa Code (1851), where the answer 
does not call for a sworn replica- 
tion, such replication is not equiva- 
lent to the testimony of a witness. 
Arms v. Stockton, 12 Iowa 327. (2) 
A sworn replication which neither 
admits nor denies the allegations of 
the pleading to which it is a reply, 
but denies all knowledge of the mat- 
ters alleged, cannot be allowed the 
same effect as the testimony of a 
witness, particularly where the mat- 
ters in the replication were not re- 
quired by and are not responsive 


to the petition. ' Bacon v. Lee, 4 
Iowa 490. 

90. Phillips Vv. Thompson, 1 
JonnS, Ch... .GNi VY.) ess See also 


Winkoop v. Cowing, 21 Ill. 570 (full 
proof is required to countervail two 
sworn answers). 


91. Ind.—Calkins vy. Evans, 5 Ind. 
441, 

Mo.—French y. Campbell, 13 Mo. 
485 


Pa.—Delaney v. Thompson, 187 Pa. 
343, 40 A 10238. 
Tenn.—Pearce vy. Suggs, 85 Tenn. 


724, 4 SW 526. 

pes een Vv. Potter —~ 3iiiwis. 
92. Sheckells v. Sheckells, 42 App. 

(D. C.) 181; McCartney v. Fletcher, 


10 App. (D. C.) 572; Smith v. Potter, 
3 Wis. 432. 


93. Hill v. Bush, 19 Ark. 522; 
Wheat v. Moss, 16 Ark. 243; West 
v. Flannagan, 4 Md. 386; Ing vv. 


Brown, 3 Md. Ch. 521; Thompsen v. 
Diffenderfer, 1 Md. Ch. 489. 

94. Campbell v. Northwest Eck- 
ington Impr. Co., 229 U. S. 561, 33 
SCt 796, 57 L. ed. 1330; Kennedy v. 
Custer, 174 Fed. 972, 98 CCA 584; 
Slessinger v. Buckingham, 17 Fed. 
454, 8 Sawy. 469; Badger v. Badger, 
Joe. Cas.) Now W128) 82 (Chitt, 37> pat 
2 Wall. 87, 17 L. ed. 836]; Croarkin 
v, Hutchinson, 187 Ill. 633, 58 NE 
678 [rev on other grounds 87 IIl. 
A. 557]; Salsbury v. Ware, 183 Ill. 
505, 56 NE. 149. [rev on other 
grounds 80 Ill. A. 485]; Willdey v. 
Webster, 42 Ill. 108; Trout v. Em- 
mons, 29 Ill. 433, 81 AmD 326; 
Stouffer v. Machen, 16 Ill. 553; Teich 
wu Midland) (Machi )Go:, 1'7/7a walle PAR 
354; Hannaman v. Wallace, 97 Ill. 
A. 46; Lyon v. Merchants’ Nat. 
Bank, 82 Ill. A. 598 [aff 185 Ill. 343, 
56 NE 1083]; Boyd v. Brown, 74 Ill. 
A. 205; Bell v. Stainer, How. A. Cas. 
(N. Y.) 522; Adrian v. Fink, 226 Pa. 
448, 75 A 676; Mason‘v. Smith, 200 
Pale2705 149 SAM 6425.) Galbraith!) v. 
Galbraith, 190 Pa. 225, 42 A 683; 
Sylvius v. Kosek, 117 Pa. 67, 11 A 
392; Berger v. Berger, 44 Pa. Super. 
805; Hopkins v. Stoneroad, 21, Pa. 
Super. 168; Goggins v. Risley, 13 
Pa. Super. 316; Robertson v. 
Schwenk, 18°Pa. Co. 577. ..But. see 
White v. Crew, 16 Ga. 416 (the 
corroborating circumstances need 
not be equal to the testimony of 
one witness, in order to overcome 


akon me fyal 


trary.1 In connection with the general rules above 
stated, it is to be borne in mind that the answer is 
only evidence? and to be so treated and considered,* 
and that as such, in the nature of things, no invari- 
able rule can be applied to it in determining its 
weight as evidence.* Its credibility is a question for 
the court,® and although all of an answer responsive 
to a bill is to be received as evidence, the court may 
believe a part of it and disbelieve another part.® 
An answer, responsive to the bill, and positively de- 
nying the facts charged, is entitled to so great 
weight that when confirmed by testimony even of a 
kind not the most satisfactory it will countervail a 
case which on its face is a suspicious one.” 
a principal witness has promoted a stale claim and 


Where 


the answer, but only sufficient to 
turn the scale). 
Pak Durham y. Taylor, 29 Ga. 

96. Maddox v. Sullivan, 19 S. C. 
Eq. 4, 44 AmD 234. 

97. Jones v. Belt, 2 Gill (Md.) 
106; Veile v. Blodgett, 49 Vt. 270; 
Haynor v. Haynor, 112 Va. 1238, 70 
SE 531; Coldiron vy. Asheville Shoe 
Co., 93 Va. 364, 25 SE 238; Jones v. 
Abraham, 75 Va. 466. 

98. U. S—Adams v. Johnson, 107 


U. Ss 261, 2 SCt 246, .27 L. ed. 3863 
Clark v. Van Riemsdyk, 9 Cranch 
153, 3 L. ed. 688; Kirkpatrick v. 


McBride, 202 Fed. 144, 120 CCA 322; 
Snow v. Hazlewood, 157 Fed. 898, 85 
CCA 226 [certiorari den 210 U. S. 
434, 28, SCt 762, -52 e.y ced. 1136]% 
Parker v. Phetteplace, 18 F. Cas. 
No. 10,746, 2 Cliff. 70 [aff 1 Wall. 
684, 17 L. ed. 675]. 

Fla.—Tampa Picture Plays Thea- 
ter Co. v. Williams, 78 S 674. 

Ga.—Robinson vy. Hardin, 26 Ga. 
344; White v. Crew, 16 Ga, 416. 

Ky.—Long y. White, 5 J. J. Marsh. 
226. 

Me.—Farley v. Bryant, 32 Me. 474. 

Miss.—Shackelford v. Brown, 72 
Miss. 380, 17 S 896. 

Vt.—Veile v. Blodgett, 49 Vt. 270; 
Field v. Wilbur, 49 Vt. 157. 

Va.—Jones v. Abraham, 75 Va. 
466; Roberts v. Kelly, 2 Patt. & H. 
396. 

[a] Fraud. — (1) Circumstances 
are sometimes more convincing than 
direct testimony, and, in the devel- 
opment of fraud, furnish almost the 
only source to be relied upon. Gould 
v. Williamson, 21 Me. 273. (2) The 
denial of fraud in an answer under 
oath is not conclusive on the court 
if the facts and circumstances of 
the case are such as irresistibly to 
lead the mind to a different conclu- 


sion. How v. Camp, Walk. (Mich.) 
427. 

99. Clark v. Van Riemsdyk, 9 
Granch?) (U2 Sin bs,m os laeueGs oer 


Tampa Picture Plays Theater Co. v. 


Williams, (Fla.) 78 S 674. 
1. Glenn v. Grover, 3 Md. 212; 
Roberts v. Salisbury, 3 Gill & J. 


(Md.) 425; Ing v. Brown, 3 Md. Ch. 
521. See also Waters vy. Ritchie, 3 
App. «CDs “Ci = 379; 2 39 0V Ste is ceifii= 
cult to see how an answer in equity 
ean be overcome merely by circum- 
stances, without the testimony of 
any witness’’). 

2. Shackelford v. Brown, 72 Miss. 
380, 17 S 896. 

3. Newlove v. Callaghan, 86 
Mich. 301, 49 NW 214; Roberts v. 
Miles, 12 Mich. 297; Shackelford v. 
Brown, 72 Miss. 380, 17 S 896; Mc- 
Lane vy. Johnson, 59 Wt, 237/99. A 
837. 

4. Newlove v. Callaghan, 86 
Mich. 301, 49 NW 214; Roberts v. 
Miles, 12 Mich. 297; Shackelford v. 
Brown, 72 Miss. 380, 17 S 896. 

5. Dunham v. Gates, Hoffm. (N. 

Gratt. 


Carrington, 19 


7. Parker... 1 Wall. 


Phetteplace, 
Sip ei6Sanite eA 


ed. 675. 
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his hostility to defendant is apparent, his testimony 
will be far outweighed by an answer fairly respon- 
sive to the bill. The positive denials of an answer 
responsive to the bill, and which meet the real ob- 
ject and effect of its charges, are not outweighed or 
disproved by the mere admissions of defendant, con- 
tained in his answer to an action against him at 
law by a person other than plaintiff.® 
swer cannot be overcome by resort to technical 
words or phrases used in letters by unprofessional 


persons.!° 


Disproved in part. It has been said that when an 
‘answer is disproved in a material point it loses its 
evidence,!! or, at any rate, is entitled to 
But on the other hand it 
has been held that the fact that the answer is dis- 
proved as to some facts which are denied does not 
destroy the weight ascribed to it, in respect to other 
facts, as to which it is not disproved, by the re- 
quired amount of evidence,'*® the only effect being 


weight as 
only diminished credit.1? 


8. Plet v. Bouchaud, 4 Edw. (N. 
ight ei lley v. Wilkinson, 31 Ala. 
ao: Wynkoop yv. Cowing, 21 Ill. 
See ios out. oF Roberts, 32 


Ala. 427; Gunn v. Brantley, 21 Ala. 


633; Pharis v. Leachman, 20 Ala. 
662. 
Fla.—Pittman v. Milton, 69 Fla. 


304, 68 S 658; Nobles y. L’Engle, 58 
Fla. 480, 51 S 405. 

Mo.—Gamble v. Johnson, 9 Mo. 
605; Roundtree v. Gordon, 8 Mo. 19. 

Va.—Countz v. Geiger, 1 Call (5 
Va.) 190. 

Wis.—Fay v. Oatley, 6 Wis. 42. 

[a] Falsum in uno, falsum in 
omnibus.— Where an answer is con- 
tradicted in any one or more im- 
portant particulars by sufficient evi- 
dence, that is, by two witnesses, or 
by one witness with corroborating 
circumstances, it is deprived in all 
other respects of that weight which 
is allowed to answers by the rules of 
a court of equity, for, being falsified 
in one thing, no confidence can be 
placed in it as to others, according 
to the maxim falsum in uno, falsum 
in omnibus. Roundtree v. Gordon, 8 
Mo. 19. 

12s eVOUn eave LLOpkInS, 6. 0) .wies. 
Mon. (Ky.) 18; Forsyth v. Clark, 3 
Wend. (N. Y.) 637. 

[a] One witness sufficient.— 
Where the answer is discredited on 
other points, one witness will prevail 
against it. Young v. Hopkins, 6 T. 
B. Mon. (Ky.) 18. 


13. Broughton v. Coffer, 18 Gratt. 
(59 Va.) 184. , 
14. Powell v. Manson, 22 Gratt. 


(63 Va.) 177; Fant v. Miller, 17 Gratt. 
(58 Va.) 187. 

15. U. S.—Patterson v. Gaines, 6 
How. 550, 12 L. ed. 553. 

Ala.—State bank v. Hdwards, 20 
Ala. 512. 

Fla.—Farrell v. Forest Inv. Co., 
73 Fla. 191, 74 S 216; Parken v. Saf- 
ford, 48 Fla. 290, 37 S 567. 


Ill—Dowden y. Wilson, 71 Ill. 
485. 

Ind.—Peck v. Hunter, 7 Ind. 295; 
Moore v. McClintock, 6 Ind, 209; 
Peter v. Wright, 6 Ind. 188. 

Oh.—Miami Exporting Co. v. U. 


S. Bank, Wright 249. 

Tenn.—McLard v. lUinnville, 10 
Humphr. 163; Van Wyck v. Norvell, 
2 Humphr. 192. 

See also supra § 697. 

16. U. S.—Slater v. Maxwell, 6 
Wally 26s lsit Li.red. 7965) \Cadytive 
Barnes, 208 Fed. 361; Harle v. Art 
Library Pub. Co., 95 Fed. 544; Blair 
v. Silver Peak Mines, 84 Fed. 737, 93 


Fed. 332; Berry v. Sawyer, 19 Fed. 
286. 
Ala.—Pearce v. Nix, 34 Ala. 183; 


EQUITY 


A sworn an- 


Paulding v. Watson, 21 Ala. 279; 
Newman v. James, 12 Ala, 29; Givens 
v. Tidmore, 8 Ala. 745. 

Ga.—Rogers v. French, 19 Ga. 316. 

Hawaii.—Wond v. Mikalemi, 21 
Hawaii 288. 
oe eee v. Ferry, 74 I11. 

Ind.—Townsend vy. McIntosh, 14 
Ind. 57. 

Ky.—Williamson vy. McConnell, 4 
Dana 454; Whittington v. Roberts, 
ANS MOI Gor 

Miss.—Shackelford v. Brown, 72 
Miss. 380, 17 S 896; Snell v. Fewell, 
64 Miss. 655, 1 S 908; Toulme y. 
Clark; 64 Miss. 471, 1 S 624. 

N. J.—Benson v. Woolverton, 15 
INGE Eee los. 

N. Y.—Harris v. Knickerbocker, 5 
Wend. 638; Town v. Needham, 38 
Paige 545, 94 AmD 246; Dunham v. 
Gates, Hoffm. 185. 

Pa.-—Socher’s App., 104 Pa. 609; 
Baugsher we Conn) Pay iGonsts4, 17 
Phila, 81; Piatt v. Seif, 17 PittsbLJ 
INS ats 

Tenn.—McLard v. 
Humphr. 1638. 

See also supra § 699. 
_[a] Corporate existence.—A cer- 
tified copy of plaintiff’s charter, sup- 
plemented by parol testimony, is suf- 
ficient to establish the fact of its 
being a corporation, aS against a 
denial on information and _ belief. 
Samuel v. Hostetter Co., 118 Fed. 
2010, 65 | O@AY tik 
‘ 17. Carpenter v. Providence Wash- 
ington Ins. Co., 4 How. (U. S.) 185, 
11 L. ed. 931; Godwin v. Yonge, 22 
Ala. 553. See also supra § 699. 

18. U. S.—Savings, ete. Soc v. 
Davidson, 97 Fed. 696, 38 CCA 3865 
[aff 80 Fed. 54]. 

Ala.—Hartwell v. Whitman, 36 
Ala. 712; Gibbs v. Frost, 4 Ala. 720; 
Waters v. Creagh, 4 Stew. & By 40% 

Del.—Robinson v. Jefferson, 1 Del. 
Ch. 244, 

Nea ee v. Holloway, 8 Blackf. 


Ky.—Taylor v. Morton, 5 J. J. 
Marsh. 65; Carneal v. Day, Litt. Sel. 
Cas. 492. 

Miss.—Shackelford v. Brown, 72 
Miss. 380, 17 S 896 [overr McGehee 
v. White, 31 Miss. 41]. 

Pa.—Bussier v. Weekey, 11 Pa. 
Super. 463. 

Vt.—Loomis v. Fay, 24 Vt. 240. 

See also supra § 699. 

19. U. S.—Carpenter v. Providence 
Washington, Ins. Co., 4 How. 185, 11 
L. ed. 931; Clark v. Van Riemsdyk, 
9) Cranch' 1/53) 3) Lived?) 688: 

a gpeye aa v. Carpenter, 1 Port. 
ti ai v. Palmer, 
Sheps v. Lawrence, 10 Til. 


Linnville, 10 


5 Ark. 
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to destroy the weight of the answer to the extent to 
which it is disproved by that amount of evidence 
which is required by the rule in chancery.'* 

[§ 705] bb. When Rule Does Not Apply. The 
rule just stated relative to the amount of evidence 
necessary to overcome an answer does not apply 
where the answer is not under oath;!° nor where 
the answer is upon information and. belief ;1® nor 
where the answer does not deny the allegation but 
only expresses ignorance of the fact;17 nor where 
defendant refers to facts not within his own knowl- 
edge * or the truth or falsehood of. which defénd- 
ant could not from his situation have known,’ al- 
though defendant swears positively to such facts.?° 
Answers, which instead of being direct and positive, 
are indefinite, evasive, or equivocal,?+ and formal 
answers, putting in issue the allegations of the bill,?” 
are not within the rule. 
to so much of the answer as is not directly respon- 
sive to the bill, nor to matters of inference or ar- 


The rule does not extend 


Ky.—Harlan v. Wingate, 2 J. J. 
Marsh. 138; Lawrence v. Lawrence, 
4 Bibb 357. 

Md.—Dugan v. Gittings, 3 Gill 138, 
43 AmD 306; Pennington vy. Gittings, 
2 Gill & J. 208. 

Miss.—Purvis_ v. 
Miss. 922, 29 S 917. 

Pa.—Cornwell v. Sparks, 
109, 93 A 868. 

Va.—Chapman v. Chapman, 91 Va. 
397, 21 SE 813, 50 AmSR 819. 

See also supra § 699. 


Woodward, 78 
248 Pa. 


20. Fryrear v. Lawrence, 10 Ill. 
325. 
21. U. S.— Slater v. Maxwell, 6 


Wall. 268, 18 L. ed. 796; Carpenter v. 
Providence Washington Ins Co., 4 
How?) £85, * 1. (Led. 79315) Blaine. 
Silver Peak Mines, 93 Fed. 332. 

Ala.—Hartwell v. Whitman, 36 
Ala. 712; Bobe v. Stickney, 36 Ala. 
482; Lyon v. Hunt, 11 Ala. 295, 46 
AmD 216. 

Ark.—Barraque v. Siter, 9 Ark. 545. 

Fla.—Farrell v. Forest: Inv. Co., 
73 Fla. 191, 74 S 216; Southern Lum- 
ber, etc., Co. v. Verdier, 51 Fla. 570, 
40 S 676; Mayo v. Hughes, 51 Fla. 
495, 40 S 499; Kellogg v. Singér Mfg. 
Co.) 35 Hla.i99 LTS 68. 

- Ga.—Rogers v. French, 19 
16. 

Ill.—Deimel v. Brown, 136 Ill. 
27 NE 44; Atkinson v. Foster, 
Ill. 472, 25 NE 528; Rector v. Rec- 
tor, 8 Ill. 105; Miller v. Armstrong, 


HES UT. ACY 135. 
Ky.—Amos v. Heatherby, 7 Dana 
45; Phillips v. Richardson, Does: 


Marsh. 
4 Ts B. Mon. : 

Mass.—Morse v. Hill, 136 Mass. 60; 
Farnam v. Brooks, 9 Pick. 212; Cope- 
land v. Crane, 9 Pick. 738. 

Miss.—Purvis v. Woodward, 78 
Miss. 922, 29 S 917; Toulme v. Clark, 
64 Miss. 471, 1 S 624; McGuffie v. 
Planters’ Bank, Freem. 3838. 

Mo.—Martin v. Greene, 10 Mo. 652. 
ee H.—Bellows v. Stone, 18 N. H. 


N. J.—Morris Canal, etc. Co. v. 
WELS6y sel ads ON alle Eq. 433 
N. Y.—Jacks v. Nichols, 5 N. Y. 


178; Harris’ v. Knickerbacker, 5 
Wend. 638; Wetmore v. White, 2 Cai. 
Cais. 18% 2p Am D) 323% 

Pa.—Everhart’s App., 106 Pa. 349; 


ae ete., R. Co’S App., 3 Pennyp. 
164. 

Tenn.—McLard v. lLinnville, 10 
Humphr. 163. 


Vt.—Veile v. Blodgett, 49 Vt. 270. 

Wis.—Remington y. Willard, 15 
pe 583. 

Eng.—Harrison  v. Gardner, 2 

Madd. 198, 56 Reprint 308. 

See also supra § 701. 

22. Reynolds v. Pharr, 9 Ala. 560. 

23. U. S.—Seitz v. Mitchell, 94, U. 
S. 580, 24 L. ed. 179; Ritterbusch v. 


For later cases, develdpments and changes in the law see cumulative Annotations, same title, page and note number, 


212; Whittington v. Roberts,« 
178 
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gument,** nor to conclusions.2° An averment in a 
bill neither admitted nor denied by the answer need 
not be proved by the amount of testimony required 
to overcome a sworn responsive answer.2° 

’Proof by subscribing witness. The rule does not 
apply to a case of the proof by the subseribing wit- 
ness of the execution of a written instrument which 
contradicts the answer.2? 

Sworn bill. It has been broadly stated that where 
the bill is sworn to, the denial in the answer is but 
opposing defendant’s oath to the oath of plaintiff 
and the effect is only to make an issue between the 
parties and to require plaintiff to prove his case, 
one credible witness being sufficient for that pur- 
pose.’ If the allegations of the bill are made upon 
information and sworn to upon belief the general 
rule is not changed.2® The rule as to sworn bills has 
been generally applied in cases where the bill was 
required to be sworn to as for the purpose of ob- 
taining an attachment, or an injunction.*! It has 
been held that the general rule is not changed, al- 
though the bill is sworn to, when there is no rule of 
chancery practice requiring an oath.*? In some ju- 
risdictions it is expressly provided that plaintiff 
seid swearing to his bill get clear of the general 
rule. 


Answer to petition. The rule does not apply to 


_ a sworn answer to a petition, being applicable only 
_ to an answer to a bill.** 


Atchison, 


Evidence sufficient. In the case of exceptions to 


etce., R. Co., 198 Fed. 46, 
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‘swer. 


sworn allegation of a cross bill not 


[21 C:J.] 1573 
the rule, the effect of the denial in the answer is 
merely to put plaintiff to the necessity of proving 
the allegations of his bill, and the testimony of a 
single witness, if entitled to credit, will be suffi- 
cient.%> 

Equivocal or evasive denials. If facts alleged in 
the bill are denied equivocally or evasively, one ered- 
ible witness who swears positively will be sufficient 
to establish them,?¢ 

Statutory provisions. Ordinarily the rule does 
not obtain where the practice is regulated more or 
less by statute.37 

[§ 706] cc. Verbal Admissions to Overcome An- 
The answer may be overcome by proof of 
verbal admissions by defendant inconsistent with 
the denials or other defensive allegations of the an- 
swer, but there is no general agreement as to the 
amount of proof necessary for this purpose.?8 

[§ 707] dd. Defendant’s Testimony to Over- 
come Answer. When, as authorized by statute, de- 
fendant is called as a witness,?® or where defendant, 
does not rely on his answer only but offers himself 
as a witness, and his testimony does not support 
his answer, being evasive or in conflict therewith, 
this is to be taken into consideration and in 
connection with all the circumstances as shown by 
the pleadings and evidence, may prove sufficient to 
overcome the probative force of the sworn answer. 
And even though his testimony is not sufficiently 
contradictory to overcome entirely the effect of the 


N. Y.—Stilwell v. Carpenter, 62 N. 


}*117 CCA 154. 


D. C.—Marmion v. McClellan, 11 


| App. 467. 


‘witness. 
(Tenn.) 631. 


vy. Galveston First Nat. 
| Toxe Ys OiveagAd <bU5; 


Fla.—Tyler v. Toph, 51 Fla. 597, 
40 S 624. 

Ill.—Barlow v. McDowell, 118 Ill. 

Md.—Jones v. Belt, 2 Gill 106. 

Mass.—New England Bank sv. 
Lewis, 8 Pick. 113. 

Mo.—Gamblie v. Johnson, 9 Mo. 605. 

Pa.—Coleman v. Ross, 46 Pa. 180; 
Berger v. Berger, 44 Pa. Super. 305. 

And see supra §§ 673, 696. 

24. Toulme vy. Clark, 64 Miss. 471, 
i S 62 


A. 506. 


Miller v. Armstrong, 169 Ill. 


#62, 24 S 914, 45 LRA 814; Trenchard 
v. Warner, 18 Ill. 142. 

[a] A single witness is sufficient. 
Trenchard v. Warner, 18 Ill. 142. 

[b] A preponderance of evidence, 
at least, is necessary. Stackpole v. 
Hancock, 40 Fla. 362, 24 S 914, 45 
LRA 814. 

27. Thomason vy. Smithson, 7 
Port. (Ala.) 144. 

28. Trabue v. Turner, 10 Heisk. 
(Tenn.) 447; McLard v. Linnville, 10 
Humphr. (Tenn.) 163; Searcy v. 
Pannell, 21 F. Cas. No. 12,584, Cooke 
(Tenn.) 110. ; 

29. Trabue v. Turner, 10 Heisk. 
(Tenn.) 447; Carrick v. Prater, 10 
Humphr. (Tenn.) 270. 

[a] Personal knowledge of defend- 
ant.—When the bill and answer are 
both sworn to, a denial by defendant 
of an allegation as to which he 
could have no personal knowledge 
would at most only make an issue; 
but when the denial is made from 
his own Knowledge it is conclusive, 
unless contradicted by at least one 
Boyd vy. Reed, 6 MHeisk. 
30. Trabue y. Turner, 10 Heisk. 


(Tenn.) 447. 
31. Searcy v. Pannell, 21 F. Cas. 


“No. 12, 584, Cooke (Tenn.) 110; Mc- 


Lard v. Linnville, 10 UHumphr. 
(Tenn.)» 163; Hultz v. Melcher, 1 
Tenn. Civ. A. 72. See also Horton’s 
App., 13 Pa. 67; Citizens’ State Bank 
Bank, 56 
120 SW 1141 (a 


controverted by the’ answer must be 
taken as prima facie true). 

32. Spence v. Dodd, 19 Ark. 166 
[commenting upon Searey vy. Pan- 


Oh 21 HE. Cas. No. 12,584, Cook 
33, See statutory provisions; and 


Waller v. Shannon, 53 Miss. 500. 
[a] Under the Mississippi statute 
(1) it is not sufficient for the bill to 
be sworn to by plaintiff's attorney 
(Jacks v. Bridewell, 51 Miss. 881) 
(2) or agent (Holmes vy. Lemon, 15 S 


141). 

34. Irvine v. Dean, 93 Tenn. 346, 
27 SW 666. 

35. U. S.—Slater v. Maxwell, 6 


Wall. 268, 18 L. ed. 796; Carpenter v. 
Providence Washington Ins. Co., 4 
How. 185, 218, 11 L. ed. 931. 
Ala.—Pearce v. Nix, 34 Ala. 183; 
Paulding v. Watson, 21 Ala. 279; 
Newman v. James, 12 Ala. 29; Wa- 
ters v. Creagh, 4 Stew. & P. 410. 
Ark.—Fairhurst v. Lewis, 23 Ark. 
435; Biscoe v. Coulter, 18 Ark. 423; 
Watson v. Palmer, 5 Ark. 501. 
¢ Ind.—State v. Holloway, 8 Blackf. 
Be 


Ky.—Lawrence v. lawrence, 4 


Bibb 357. 

Miss.—Toulme v. Clarke, 64 Miss. 
471, 1 S 624. 

N. Y.—Town v. Needham, 3 Paige 


546, 24 AmD 246; Dunham v. Gates, 
Hoffm. 185. 

R. I1.—Atlantic F. & M. Ins. Co. v. 
Wilsons: bk. 4/79. 


Tenn.—McLard v. Linnville, 10 
Humphr. 163. ; 
86. Slater v. Maxwell, 6 Wall. 


(U, S.) 268, 18 L. ed. 796; Combs v. 
Boswell, 1 Dana (Ky.) 478; Lawrence 
vy. Lawrence, 4 Bibb (Ky.) 357. 
37. Ark.—Conger v. Cotton, 37 
Ark. 286. 
Colo.—Shapleigh v. Hull, 21 Colo. 
419, 41 P 1108. 


Ga.—Toomer v. Warren, 123 Ga. 
477, 51 SH 393. 
Iowa.—Smith v. Phelps, 32 Iowa 


537; Mitchell v. Moore, 24 Iowa 394; 
Graves v. Alden, 13°- Iowa 573; Shep- 
ard v. Ford, 10 Iowa 502 [overr Ba- 


con v. Lee, 4 Iowa 490; Pierce v. 
Wilson, 2 Iowa 20]. 
Ky.—Worley v. Tuggle, 4 Bush 


168, 


Y. 639, 2 AbbNCas 238. 
S. D.—Smith v. Tosini, 1.S. D. 632, 
48 NW 299. 
Va.—Vashon y. Barrett, 105 Va. 
48 


490, 54 SE 705. 

W. Va.—Blubaugh v. Loomis, 
Wi. V2: 666,37 SE 7945 Core wa Belly 
20 W. Va. 169; Neely v. Jones, 16 
W. Va. 625, 37 AmR 1794; Pithole 
Creek Petroleum Co. v. Rittenhouse, 
As Wa VA oLaatdarretL Ve WarEetcelL 
W. Va. 584; Nichols v. Nichols, 8 
W. Va. 174; Brown v. Knapp, 7 W. 
Va. 678; Lowry v. Buffington, 6 W. 
Was 249.) = 

See also supra § 703. 

38. Ala.—Garrett v. 
Ala. 439. 

Ill.—Fish v. Fish, 285 Ill. 396, 85 
NE 662. 

Ky.—Petty v. Taylor, 5 Dana 598. 

Miss.—Hope vy. Evans, Sm. & M. 
Ch. 195: ’ 

Wis.—Gillett v. Robbins, 12 Wis. 


Garrett, 29 


319. 

[a] Tilustrations. — (1) Defend- 
ant’s sworn answer in equity may be 
rebutted by the evidence of three 
witnesses swearing to the admissions 
of defendant contrary to Nis state- 
ments in his answer, although such 
admissions be made at _ different 
times and under different circum- 
stances. Gillett v. Robbins, 12 Wis. 
319. (2) But the statements of 
two witnesses as to alleged admis- 
sions of defendant will not prevail 
against the positive denial of an 
answer unless it appears that the 
admissions were deliberately made 
and repeated. Petty v. Taylor, 5 
Dana (Ky.) 598. 

{b] Uncertain admissions.—Proof 
of indefinite and uncertain admis- 
sions will not overcome the positive 
denials of an answer. Garrett v. 
Garrett, 29 Ala. 489; Conner v. Tuck, 
11 Ala. 794; Harris v. Magee, 3 Call 


(7. Va.) 502. 
39. Roberts v. Miles, 12 Mich. 297. 
40. Ocala Fdy., ete, Works v. 


Lester, 49 Fla. 347, 38 S 56; Fish v. 
Fish, 235 Ill. 396, 85 NE 662; Morris 
v. White, 36 N. J. Eq. 324; Rushbrook 
Coal Co. v. Jenkins, 214 Pa. 517, 63 
A 891; Spencer’s App., 80 Pa. 317; 
Bixler v. Heilman, 44 Pa. Super. 603. 

[a] Immaterial contradictions.— 


574 [210.J.] 


answer as evidence, its force may be weakened 
But where a sworn responsive answer 
is supported by the testimony of defendant, who is 
called as a witness by plaintiff, the force of such 
testimony is not overthrown by the fact that it is 
improbable or open to suspicion under the peculiar 
facts and circumstances of the case.” 
fendant has been examined on oath before a master 
upon a reference to appoint a receiver, his examina- 
“tion may be given in evidence by the adverse party 
upon the hearing of the cause to contradict defend- 
ant’s answer, although he was required to answer 
questions which he was not legally bound to an- 


thereby.*! 


swer.#3 


[§ 70774] 


fendant. 


ee. 


fendant for truth and veracity.*4 


Where the contradictions are not 
serious and are due to a great ex- 
tent to lapse of time since the hap- 
pening of the transaction in contro- 
versy, they will not weaken the force 
of the answer. Rushbrook Coal Co. 
v. Jenkins, 214 Pa. 517, 63 A 891. 

41. Savings Fund, etc. Co. v. 
Lewis, 190 Pa. 558, 42 A 1094. 

42. Coonrod v. Kelly, 119 Fed. 841, 
56 CCA 353 


43. Gihon v. Albert, 7 Paige (N. 
SED PARIS 

44. Butler v. Catling, 1 Root 
(Conn.) 310; Shackelford. yy. Brown, 
72 Miss. 380, 17 S 896; Brown v. 
Bulkley, 14 N. J. Eq. 294; Clark v. 
Bailey, 21 S. C. Eq. 148. See also 


Powell v. Manson, 22 Gratt. (63 Va.) 
it tmarit- Vee Miller. 17" Grattan. (8 
Va.) 187 (both holding that plaintiff 
cannot destroy the weight of the 
whole answer by proving that de- 


fendant is unworthy of credip)- 
Contra Miller v. Tollison, 5 S. C. 
Eq. 145, 14 AmD 712, 

45. Brown y. Bulkley, 14 N. J. 
Ha. 294. 

46. King v. Force, 14 F. Cas. No. 


7,791, 2 Cranch C. C. 208; Kinsey v. 
Grimes, 7 Blackf. (Ind.) 290; Stur- 
tevant v. Waterbury, 1 Edw. (N. V6) 
441; Jackson v. Spivey, 63 N. C. 
261. See also Cartwright v. God- 
frey, 5 N. C. 422 (where an answer 
is replied to and its allegations are 
disproved by more than one witness, 
it should not be read in evidence in 
behalf of defendant); Kincheloe v. 
Kincheloe, 11 Leigh (88 Va.) 393 
(the answer of defendant does not 
necessarily become evidence in a 
suit, the object of which is to con- 
test the validity of a will, on an is- 
Sue devastavit vel non). 

[a] Reason for rule.—‘‘One reason 
for excluding the answer is . 
that the plaintiff has had no oppor- 
tunity for cross-examination. An- 
other is, that the answer is not any- 
where evidence of affirmative matter, 
and the affirmant in the issues hav- 
ing on him the onus probandi, there 
can be no necessity for using the 
answer simply as a denial, and the 
issue is tried like any other issue 
of fact joined at law.” Jackson v. 
Spivey, 63 N. C. 261, 263. 


on Jackson vy. Spivey, 68 N. C. 
48. U. S—King v. Force, 14 F. 


CasiNow1,094;) 2, Craneh, Cy C2 208. 

Ferd a nerd v. Grimes, 7 Blackf. 
Mo.—Gamble v. Johnson, 9 Mo. 605. 
N. Y.—Sturtevant v. Waterbury, 1 

Edw. 441. 

ce C.—Jackson y. Spivey, 63 N. C. 


Impeaching Credibility of De- 
It is not competent for plaintiff to dis- 
eredit the answer of defendant or to impair its ef- 
fect by impeaching the general character of de- 
The admission of 
extrinsic evidence to discredit the answer by im- 
peaching the eredibility of defendant would be a 
subversion of the principle of the rule requiring 


“Whiting 
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Where de- 


[§. 70714] 


defendant.°? 
ceptions. Thus 


Eng.—Ibbotson vy. Rhodes, 1 Eq. 
Cas. Abr. 230, 21 Reprint 1010, 2 
Vern. Ch. 564, 23 Reprint 958; Glynn 
v. Bank of England,,2 Ves. 38, 28 
Reprint 26; Arnot ‘-v. Biscoe, 1 Ves. 
5, 27 Reprint 914. 

49. Kinsey v. Grimes, 7 Blackf. 
(Ind.) 290; Sturtevant v. Waterbury, 
1 Hdw. (N. Y.) 442; Jackson v. 
Spivey, 63 N. C. 261; Only v. Walker, 
3 Atk. 407, 26 Reprint 1035; Milton 
Veo, dudgeworth; 5 Brot se. .C. 3135, 32 
Reprint 700; Thbotson v. Rhodes, 1 
Eq. Cas. Abr. 230, 21 Reprint 1010, 2 
Vern. Ch. 554, 23 Reprint 958. 

fa] “It is usual in equity prac- 
tice, where a fact alleged in the bill 
is plainly denied by the answer, and 
Supported but by one witness and 
circumstances of corroboration, to 
send the issue to he tried at law; 
and to direct that the answer be read 
in evidence to the jury.” Kinsey v. 
Grimes, 7 Blackf. (Ind.) 290, 291. 

50, Gamble v. Johnson, 9 Mo. 605. 

51. Kinsey v. Grimes, 7 Blackf. 
(Ind.) 290; Gamble v. Johnson, 9 
Mo. 605; Glynn v. Bank of England, 
2 Ves. 38, 28 Reprint 26. 


52. Kinsey v. Grimes, 7 Blackf. 
(Ind.) 290; Hunter v. Wallace, 1 
Overt. (Tenn.) 239. See also Lan- 


caster v. Ward, 1 Overt. (Tenn.) 430 
(where there were circumstances be- 
sides the testimony of one witness). 
53. U. S.—lLeeds vy. Alexandria 
Mar. Ins. Co., 2 Wheat. 380, 4 L. ed. 
266; Clark v. Van Reimsdyk, 9 
Cranch 153, 3 L. ed. 688; Field v., 
Holland, 6 Cranch 8, 3 L. ed. 136; 
Dexter v. Arnold, 7 F. Cas. No. 3,859, 
38 Sumn. 152; Lenox v. Notrebe, 15 F. 
Cas. No. 8,246c, Hempst. 251; Rob- 
insoni ave Gathcarty 20. Bho Casino: 
M9465; 29 OLranch ©.) CLs OO 0k h\ran 
Reimsdyk v. Kane, 28 F. Cas. No. 16,- 
Sill Galleys i West. ‘Vv. Randall 
29 F. Cas. No. 17,424, 2 Mason 181. 
Ala.—Danner Land, etc., Co. v. 
Stonewall Ins. Co., 77 Ala. 184; 
Pearson vy. Darrington, 32 Ala. 227; 
Chambliss v. Smith, 30 Ala. 366; 
Halstead v. Shepard, 23 Ala. 558; 
May v. Barnard, 20 Ala. 200; Julian 
v. Reynolds, 8 Ala. 680; Moore v. 
Hubbard, 4 Ala. 187; Taylor v. Rob- 
erts, 3 Ala. 83; Singleton v. Gayle, 
8 Port. 270; Cockerham v. Davis, 5 
Beat 220; Collier vy. Chapman, 2 Stew. 
Ark.—Dunn vy. Graham, 17 Ark. 60; 
Folsom v. Fowler, 15 Ark. 280; 
Blakeney v. Ferguson, 14 Ark. 640; 
v. Beebe, 12 Ark. 421; Bar- 
raque y. Siter, 9 Ark. 545. 
Del.—Pleasanton vy. Raughley, 3 
Del. Ch. 124. 
Fla.—Stackpole v. Hancock, 40 Fla. 
862, 24 S 914. 
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two witnesses or one witness with corroborating cir- 
cumstances to overcome an answer.*> 
(3) 
Where issues are sent to be tried by jury, it is not 
the practice to allow the answer of defendant to be 
read as evidence for him,*® or even that part of it 
which is responsive and negative,*” unless it is so 
directed in the order for the trial.** 
in its discretion, order that the answer shall be 
read,*® and plaintiff may read it as an admission.®? 
Weight of answer. 
weight as it has before the court,*! and the jury may 
find for plaintiff on the uncorroborated testimony 
of a single disinterested witness, if in its opinion 
such testimony is entitled to greater weight and 
credibility than the answer.°? 


Upon Submission of Issues. 


The court may, 


The answer has not the same 


Answers of Codefendants—(1) As 


Evidence for Plaintiff against Other Defendants. 
The general rule is that the answer of one defendant 
is not evidence in favor of plaintiff against a co- 
To this rule there are, however, ex- 


plaintiff may use such answer as 


Ga.—Hickson vy. Bryan, 75 Ga. 392; 
Allen v. Holden, 32 Ga. 418; Adkins 


vi )Paulsic32ic¢ Ga. 209s bundayuteve 
Thomas, 26. Gav 53%; Carithersmy. 
darrell, <20 »Ga: 2842; Claytoni.sv- 


Thompson, 13 Ga. 206; Ligon v. Rog- 
ers, 12 Ga. 281; Morris v. Foote, Ga. 
DEC MEU hs Lo: 

Ill. Rust v. Mansfield, 25 Ill. 336; 
Rector v. Rector, 8 Ill. 105; Martin 
v. Dryden, 6 Ill. 187. 

Ind.—McClure v. McCormick, 5 
Blackf. 129; Thomasson vy. Tucker, 2 
Blackf. 172. 

Iowa.—Jones v. Jones, 13 Iowa 276; 
Mobley v. Dubuque Gaslight, etc., 
Co., 11 Iowa 71; Williamson v. Hay- 
cock, 11 Iowa 40; Ayres v. Campbell, 
9 Iowa 213, 74 AmD 346. 

Ky.—Kennedy v. Davenport, 13 B. 
Mon. 167; Daniel y. Ballard, 2 Dana 
296; Graham ‘vy. Sublett, 6 J. J. 
Marsh. 44; Davis v. Harrison, 2 J. J. 
Marsh. 189; Timberlake v. Cobbs, 2 
J. J. Marsh. 136; Blight v. Bank, 6 
T. B. Mon. 192, 17 AmD 136; Fan- 
ning v. Pritchett, 6 T. B. Mon. 79; 
Turner v. Holman, 5 T. B. Mon. 410; 


Mosely v. Armstrong, 3 T. B. Mon. 
287; ardin v. Baird, Litt. Sel. Cas. 
340; Winters v. January, Litt. Sel. 


Cas. 13; Harrison v. Edwards, 3 Litt. 
340; Harrison v. Johnson, 3. Litt. 
286; Hunt v. Stephenson, 1 A. K. 
Marsh. 570; White v. Robinson, 1 A. 
K. Marsh. 569; Jones. v. Bullock, 3 
Bibb 467; Bartlett Vv. Marshall, 2 
Bibb 467. 

Me.—Gilmore v. Patterson, 36 Me. 
544; Robinson v. Sampson, 23 Me. 
388; Felch v. Hooper, 20 Me. 159; 
Rundlet v. Jordan, 3 Me. 47. 

Md.—Reese v. Reese, 41 Md. 554; 
Glenn v. Grover, 3 Md. 212; Powles 
v. Dilley, 9 Gill 222; Briesch vy. Mc- 
Cauley, 7 Gill 189; Bevans v. Sulli- 
van, 4 Gill 383; Harwood v. Jones, 
10 Gill & J. .404, 32 AmD 180; Cal- 
well v. Boyer, 8 Gill & J. 136; Mac- 
cubbin v. Cromwell, 7 Gill & J, 157; 
Stewart v. Stone, 3 Gill & J. 510; 
Haywara v. Carroll, 4 Harr. & J. 
518; Winn v. Albert, 2 Md. Ch. 169; 
Glenn v. Baker, 1 Md. Ch. 73; Lingan 
v. Henderson, 1 Bland 236; McKim v. 
Thompson, 1 Bland 150. 


Mass.—Mills v. Gore, 20 Pick. 28; © 


Chapin v. Coleman, 11 Pick. 331. 
Miss.—Lockman v. Miller, 22 S 

822; Hanover Nat. Bank v. Klein, 64 

Miss. 141, 8 S 208, 60 AmR 47; Sal- 


mon v. Smith, 58 Miss. 399; Hollo- 


way v. Moore, 12 Miss. 594. 

N. J.—McElroy v. Ludlum, 32 N. 
J. Eq. 828; Vanderveer v. Holcomb, 
MENGES ole Eq. 547; Hoff v. Burd, 17 N. 
J. Eq. 201. 


N. Y.+—DeForest v. Parsons, 2 N. Y. © 
Super. 148; Grant v. U. S. Bank, 1 - 
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evidence when there is a privity of estate or interest 
between defendants, or where such defendants are 
partners *° in the same transaction,®® or where one 
has acted as the agent of the other in any transac- 
tion to which the answer may relate®? and the 
agency or partnership at the time of filing the an- 
swer still exists.5®> But in a suit by one partner 
against his copartner for an account, the answer of 
one of defendants will not be evidence to charge 
another °® who denies the existence of the partner- 
ship.®° Where the confessions, declarations, and ad- 
missions of a defendant would be evidence against 
his codefendant, as in the case of collusion, or com- 
bination, his answer is also evidence.®1 
been held that where defendants, who are neither 
partners in interest nor privies in estate, are charged 
to be jointly concerned in the perpetration of fraud, 
the answer of one cannot be read as evidence against 
The answer of a defendant may also 
be used against his codefendant when the latter 
adopts such answer or refers to it for further infor- 


the other.®? 


Cai. Cas. 112; Phoenix v. Dey, 5 
Johns. 412; Judd v. Seaver, 8 Paige 
548; Beekman v. Gibbs, 8 Paige 511; 
Webb. v. Pell, 3 Paige 368; Dykers v. 
Wilder, 3 Eaw. 496. 

ian C.—Ellis v. Amason, 17 N. C. 

Pa.—Eckman v. Eckman, 55 Pa. 
269; Alcania Co. v. Avonmore Land, 
etc., Co., 23 Pa. Dist. 990, 994 [quot 
Cyc]. 

Tenn.—Sawyer v. Sawyer, 106 
Tenn. 597, 61 SW 1022; Turner v. 
Collier, 4 Heisk. 89; McDaniel v. 
Goodall, 2 Coldw. 391; Davis v. Clay- 
ton, 5 Humphr. 446; Driver v. White, 
(Ch. A.) 51 SW 994; Wells v. Strat- 
ton, 1 Tenn. Ch. 328. 

Vt.—Porter v. Rutland Bank, 19 
Vt. 410; Blodgett v. Hobart, 18 Vt. 


414; Conner v. Chase, 15 Vt. 764; 
Cannon v. Norton, 14 Vt. 178. 
Va.—Pettit v. Jennings, 2 Rob. 


(41 Va.) 676; Dade v. Madison, 5 
Leigh (82 Va.) 401; Crenshaw v. 
Clark, 5 Leigh (32 Va.) 65; Hoomes 
v. Smock, 1 Wash. (1 Va.) 389. 

Eng.—Green v. Pledger, 3 Hare 
165, 25 EngCh 165, 67 Reprint 340; 
Hoare v. Johnstone, 2 Keen 553, 15 
EngCh 553, 48 Reprint 740; Chervet 
v. Jones, 6 Madd. 267, 56 Reprint 
1093; Parker v. Morrell, 2 Phil. 453, 
22 EngCh 453, 41 Reprint 1018; 
Wych v. Meal, 3 P. Wms. 311, 24 Re- 
print 1078; Wrottesley v. Bendish, 3 
P,. Wms. 235, 24 Reprint 1042; 
Anonymous, 1 P. Wms. 301, 24 Re- 
print 399; Leigh v. Ward, 2 Vent. 72, 
86 Reprint 315; Morse v. Royal, 12 
Ves. Jr. 355, 33 Reprint 134; Jones 
v. Turberville, 2 Ves. Jr. 11, 30 Re- 
print 498. 

[a] he answer of one nominally 
a defendant, although substantially 
a plaintiff, and who has the same 
interest and object, is not evidence 
against a codefendant. It is not in 
the power of plaintiff, in such a case, 
to avail himself of the answer of a 
party who is, in reality, although not 
in form, a plaintiff. Field v. Hol- 


Jand, 6 Cranch (U. S.) 8, 3 b. ed. 
136. 
[b]. Where husband and wife file 


a joint answer, such answer cannot 
be read in evidence against the wife 
where the subject matter relates to 
her estate of inheritance. Lewis v. 
Yale, 4 Fla. 418. But see Dyett v. 
North American Coal Co., 20 Wend. 
(N. Y.) 570, 32 AmD 598 (answer. of 
married woman in a suit respecting 
her separate estate, in which she is 
joined with her husband and to which 
he alone swears, is binding upon her 
with respect to the admissions there- 
in made). 

[ec] Answer of wife.—The answer 
of a wife cannot be read as evi- 
dence against her husband. City 
Bank v. Bangs, 3 Paige (N. Y.) 36. 

{d] As against infant codefend- 
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mation,® 
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ants.—(1) The answers of adult co- 
defendants cannot be used as evi- 
dence against infants. Watson v. 
Godwin, 4 Md. Ch. 25; Sawyers v. 
Sawyers, 106 Tenn. 597, 61 SW 1022. 
(2) But where a defendant dies 
after answering a bill, leaving minor 
children who are thereupon made 
parties to the suit, plaintiff may 
still avail himself of the answer to 
the same extent as if the defendant 
were living. Robertson v. Parks, 3 
Md: Ch. 65, 

54. U. S.—Osborn v. U. S. Bank, 
9 Wheat. 738, 6 L. ed. 204; Field v. 
Holland, 6 Cranch 8, 3 L. ed. 136; Van 
Reimsdyk v. Kane, 28 F. Cas. No. 
16,872, 1 Gall. 630. 

Ala.—May v. Barnard, 20 Ala. 200; 
Moore v. Hubbard, 4 Ala. 187. 

Ga.—Hickson v. Bryan, 75 Ga. 392; 
Allen v. Holden, 32 Ga. 418; Adkins 
v. Paul, 32 Ga. 419; Clayton v. 
Thompson, 13 Ga. 206; Morris v. 
Foote, Ga. Dec. Pt. II. 119. 

Scag at gactt ab v. Pulliam, 47 Ill. 

Ind.—Townsend v. McIntosh, 14 
na itis 

lowa.—Jones v. Jones, 13 Iowa 

6. 

Md.—Lingan v. Henderson, i Bland 
236. Contra Harwood v. Jones, 10 
Gill & J. 404, 32 AmD 180; Winn v. 
Albert, 2 Md. Ch. 169. 

Mich.—Emerson v. Atwater, 12 

Miller, 22 §S 


Mich. 314. 
Miss.—Lockman v. 

822; Fitch v. Stamps, 7 Miss. 487. 
N. C.—Griffin v. Pleasant, 36 N. C. 


152. 

Pa.—Eckman y. Eckman, 55 Pa. 
269. 

Tenn.—Sawyers v. Sawyers, 106 
Tenn. 597, 61 SW 1022; Driver v. 
White, (Ch. A.) 51 SW 994. 

[a] Answer of administrator.— 


In a suit to charge real estate of an 
intestate for deficiency of personal 
assets the answer of the administra- 
tor and his account settled are prima 
facie evidence against the other de- 
fendants, who are without personal 
knowledge. Hayman v. Keally, 11 F. 
Cas. No, 6,265, 3.Cranch C..C, 325. 
55. U.S.—Clark v. Van Riemsdyk, 
9 Cranch 153, 3 L. ed. 688. 
Ala.—Moore v. Hubbard, 4 Ala. 187. 
Ga.—Hickson v. Bryan, 75 Ga. 392. 
Ill.—Rust v. Mansfield, 25 Ill. 336; 
Rector v. Rector, 8 Ill. 105. 
Jowa.—Mobley v. Dubuque Gas- 


light, ete. Co., 11 Iowa : 71. 
Md.—Lingan  v. Henderson, 1 
Bland 236. 


Tenn.—Sawyers v. Sawyers, 106 
Tenn. 597, 61 SW 1022. 

[a] Deceased copartner.—The ex- 
ception applies as to living partners. 
If one of the partners is deceased, 
the rule against reading the answer 
applies with redoubled force. Earle 


v. Art Library Pub. Co., 95 Fed. 544. 
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Answer in another case. The answer of one de- 
fendant in another case cannot, any more than his 
answer in the case on trial, be used as evidence 
against a codefendant; it can only be used against 
defendant himself, or to discredit him as a witness, 
after having given him an opportunity to explain.®+ 

Failure of codefendant to answer. 
answer of one defendant is not a general rule evi- 
dence against another defendant; much less can the 
inference drawn from his not answering at all be 
evidence of the allegations of the bill as against an- 
other defendant.% 

(2) As Evidence for Other Defend- 
ants against Plaintiff. 
the answer of one defendant by a codefendant as 
evidence in the latter’s favor, it has been held in 
a number of cases that the answer of one defend- 
ant, when responsive to the bill, is evidence against 
plaintiff in favor of the other defendants.%¢ 
there are also a number of authorities stating broad- 


The positive 


With respect to the use of 


But 


56. Moore v. Hubbard, 4 Ala. 187. 

57. Rust v. Mansfield, 25 Ill. 336; 
Rector v. Rector, 8 Ill. 105. But see 
Leeds v. Alexander Mar. Ins. Co.,. 
3 Wheat. (U. S.) 380, 4 L. ed. 266 
(the answer of an agent is not evi- 
dence against his principal). 


58. Rust v. Mansfield, 25 Ill. 336; 
Rector v. Rector, 8 Ill. 105. 

59. Chapin v. Coleman, 11 Pick. 
(Mass.) 331. 

60. Bevans v. Sullivan, 4 Gill 
(Md.) 383. 

61. U. S.—Dick v. Hamilton, 7 F. 
Cas. No. 3,890, Deady 322; Van 
Reimsdyk v. Kane, 28 F. Cas. No. 
16,872, 1 Gall. 630. 


Ark.—Dunn yv. Graham, 17 Ark. 60; 


ieee Vv. Ferguson, 14 Ark. 
40. 
Ill.—Martin v. Dryden, 6 Ill. 187. 
Iowa.—Mobley v. Dubuque Gas 
Dight,. ete., 'Co., ,410 Towa *7f. 7 


Ky.—Winters v. January, Litt. Sel. 
Cas. 13. 
Me.—Gilmore v. Patterson, 36 Me. 


544. 

N. Y.—Christie v. Bishop, 1 Barb. 
Ch. 105. 

Vt.—Porter 19 
Vt. 410. : 

62. May v. Barnard, 20 Ala. 200. 

63. Ark.—Blakeney- v. Ferguson, 
14 Ark. 640. 

Md.—Chase v. Manhardat, 1 Bland 
333. 

N. Y.—Dunham v. Gates, 3 Barb. 
Ch. 196. 

Tenn.—Sawyers v. 106 
Tenn. 597, 61 SW 1022. 

Eng.—Anonymous, 1 P. Wms. 301, 
24 Reprint 399. 

fa] Rule applied.—Where one co- 
partner, in a joint and several answer 
put in by both, makes admissions as 
to his own acts relative to the busi- 
ness of the firm, and the other co- 
partner states his belief that what is 
thus admitted by his copartner is 
true, a decree may be made against 
both upon such admissions. Judd v. 


v. Rutland Bank, 


Sawyers, 


Seaver, 8 Paige (N. Y.) 548. 

64. Wells v. Stratton, 1 Tenn. Ch. 
328. 

65. Timberlake v. Cobbs, 2 J. J. 


Marsh. (Ky.) 136; Harrison v. John- 


son, 3 Litt. (Ky.) 286; Holloway v. 
Moore, 12 Miss. 594. 
66. Del.—Pleasanton v. Raugh- 


ley, 3 Del. Ch. 124. 

D. C—Albaugh v. Litho-Marble 
Decorating Co., 14 App. 113; McCart- 
ney v. Fletcher, 10 App. 572. 

Md.—Powles v. Dilley, 9 Gill 222; 
Glenn vy. Baker, 1 Md. Ch. 73 


Mass.—Mills’ v. Gore, 20 Pick. 
28. 

Miss.—Salmon v. Smith, 58 Miss. 
399. 

N. H.—Miles v. Miles, 32 N. H. 


147, 64 AmD 362. 
Tenn, — Davis Vv. 
Humphr. 446. 


Clayton, 5 


5V6* * [24C.. Je] 
ly that as a general rule the answer of one defend- 
ant is not evidence for his codefendant.®* The an- 
swer of a defendant that he has seen the answer of 
another defendant and that the same is true cannot 
avail to make such answer evidence for himself 
when the answer referred to was not then filed and 
there is nothing to identify it with that afterward 
filed by such codefendant.®* 

[§ 707*/«] d. Answers to Special Interrogato- 
ries. Interrogatories, although not indispensable to 
a bill in equity, become part of it when founded on 
any matter contained in the charging part of the 
bill, and such interrogatories defendant is compelled 
to answer ;°° and if the answer is responsive to such 
interrogatories it is evidence for defendant,’® as 
well as against him,’ and no presumption will be 
indulged against. evidence furnished by defendant’s 
answers to special interrogatories on account of 
its being furnished by an interested party,‘? not- 
withstanding a replication to the answer has been 
filed.7* But so much of an answer as is responsive 
to interrogatories propounded by plaintiff, as to 
facts not charged in the bill, and which cannot come 
in aid of defendant’s equity, must be sustained by 
evidence independent of such answer.7* The same 
principles apply to plaintiff’s answers to interroga- 
tories propounded on a eross bill.’® 

[§ 707*/;] e. Use of Part of Answer as Evi- 
dence. Where the answer is to a bill of discovery 
only, and plaintiff uses it, he must read the whole 
of the answer, unless it sets up matter not respon- 
sive or which is impertinent. In that case such 
parts should be excluded from consideration.*® When 
the cause is heard on bill and answer, without 
testimony, defendant’s answer must be considered as 
a whole. Its admissions and denials must be taken 


67. U.S.—Morris v. Nixon, 1 How. 
118, 11 L. ed. 69; Lenox v. Notrebe, 
15 F. Cas. No. 8,246c, Hempst. 251. 


266. 
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D. C.—Bradley v. Davidson, 47 App. 
Ky.—Ecklar v. Galbreath, 5 Bush 
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together, and due weight must be accorded to the lat- 
ter.*7 Where the bill is for relief and not alone for 
discovery, and the cause has been put at issue by the 
filing of a replication or otherwise, plaintiff may 
read a portion of the answer, and is not bound to 
read the whole; but he will not be allowed to read a 
passage from the answer, for the purpose of fixing 
defendant with an admission, without reading the 
explanations and qualifications by which the admis- 
sion may be accompanied,’® unless, the oath to the 
answer being waived, the facts admitted are clearly 
proved, independent of admissions in the answer, 
in such ease defendant not being entitled to the 
benefit of qualifying explanations.*® If the passage 
so read contains a reference to any other passage 
that must be read also.*° But plaintiff may take 
parts of sentences if the sense 1s not thereby per- 
verted or rendered uncertain.*+ Where the answer, 
although responsive to the charges of the bill, is 
contradictory in itself, or absurd in its explanations 
of admissions of defendant and disproved by one 
witness, the court may take admissions of the an- 
swer without the explanations.®? It is not necessary 
that a plaintiff in order to get the benefit of the 
admission of a certain specific fact must admit all 
that may be averred in an answer.®? 
[§ 707*/s] 3. Pleas as Evidence. 
avoidance of, and not responsive to, the bill stands 
for nothing as evidence of the facts stated in it, 
and where the replication denies the. allegations in 
the plea it must be supported by evidence.8* When 
a pleading termed an answer, to which a replication 
is filed, is in reality a plea setting up no defense, 
an admission of the facts therein does not compel 
a dismissal of the bill.8° Where a plea in bar is 
filed before answer, and its averments are in con- 


sions, they must be taken, as other 
confessions, altogether as a whole.’ 
Crawford v. Kirksey, 50 Ala. 590. 


| 
‘ | 


A plea in 


Ga.—Hickson y. Bryan, 75 Ga. 392; 
Carithers v. Jarrell, 20 Ga. 842. See 
also Wellborn v. Rogers, 24 Ga. 558 
(the answer of a defendant not a 
party to the issue to be tried is not 
evidence for his codefendant); Con- 
tra Ligon v. Rogers, 12 Ga. 281. 

Me.—Gilmore v. Patterson, 36 Me. 
544. 

Pa.—Larkin’s App., 38 Pa. 457. 

Vt.—Blodgett v. Hobart, 18 Vt. 
414; Cannon y. Norton, 14 Vt. 178. 

Va.—Frank v. Lilienfeld, 33 Gratt. 
(74 Va.) 377. 

{a] Admission.—Although it is in 
general true that the answer of one 
defendant is not evidence for anoth- 
er, yet the answer of one defendant 
may contain an admission that will 
be evidence for another, as an ad- 
mission that another defendant has 
paid the answering defendant a debt 
due from that other defendant and 
plaintiff. Carithers v. Jarrell, 20 Ga. 
842. 

[b] Bill dismissed as to codefend- 
ant._-The answer of one defendant 
is not evidence for another, although 
as to the former, the bill has been 


dismissed. Larkin’s App., 38 Pa. 
45%. 
{c] Answer of formal defendant. 


—In a suit to enforce a wife’s liabil- 
ity for indorsing her husband’s note, 
the husband being made a formal 
defendant only, and he and his wife 
filing separate answers, his answer 
cannot be used as evidence in her 
favor. Frank v. Lilienfeld, 33 Gratt. 
(74 Va.) 377. 


68. Carr v. Weld, 19 N. J. Eq. 319. 
69. See supra § 553. 
70. Ark.—Tenny v. Porter, 61 Ark. 


329, 33 SW 211; King v. Payan, 18 
Ark: 583; 


617; Short v. Tinsley, 1 Metc. 397, 71 
AmD 482; Shiddell v. Messick, 4 B. 
Mon. 157. 

N. Y.—Pratt v. Adams, 7 Paige 
615; Smith v. Clark, 4 Paige 368. 
week C.—Chaffin y. Chaffin; 22 N. C. 

Pa.— Eberly v. Groff, 21 Pa. 251. 

Tenn.—Shown v. MeMackin, 9 Lea 
601, 42 AmR 680; Spurlock v. Fulks, 
1 Swan 289; -Alexander v.. Wallace, 
10 Yerg. 105; Jones \v; Perry; 10 
Yerg. 59, 30 AmD 430; Walter v. 
McNabb, 1 Heisk. 703; Beech v. 
Haynes, 1 Tenn. Ch. 569. 

Va.—Shultz v. Hansbrough, 33 
Gratt. (74 Va.) 567. 

{a] Demand constituting inter- 
rogatory.—A bill expressly calling 
upon defendants to show cause why 
they detain money and notes from 
the plaintiff's control is equivalent 
to a direct interrogatory propounded 
to them and the answer to such 
interrogatory is evidence, and not 
merely matter in avoidance. Gass 
v. Simpson, 4 Coldw. (Tenn.) 288. 

71. Petrie v. Wright, 14 Miss. 
647; Hughes v. Blackwell, 59 N. C. 73. 

72. Petrie v. Wright, 14 Miss. 


59 N. 
13 Ark. 


Hughes v. Blackwell, 
a Roberts v. Totten, 


Money v. Dorsey, 15 Miss. 15. 
See Discovery § 39. 
Scott v. Brassell, 132 Ala. 660, 
32 S 694; Crawford v. Kirksey, 50 
Ala. 590; Contee v. Dawson, 2 Bland 
(Md.) 264. And see supra § 564. 
““The answers of the defendants 
are but the confessions of the de- 
fendants. If the complainants 
choose to rely upon these confes- 


If the complainant saw proper. to 
avail himself of a part of what the 
respondent said in his answer, and 
to introduce that part as evidence in 
his behalf, certainly the respondent 
was entitled to have his entire an- 
swer introduced in evidence.” 
Daughdrill v. Lockhart, 181 Ala. 338, 
340, 61 S 802. 

[a] Rule applied.—Where an or- 
der is prayed for defendant to bring 
money into court on admissions of 
the answer, the whole answer must 
be taken together and as true. Con- 
tee v. Dawson, 2 Bland (Md.) 264. 

78. Ga.—Woodward vy. Gates, 38 
Ga. 205; Davies v. Flewellen, 29 Ga. 
49; Eastman vy. McAlpin, 1 Ga. 157. 

Md.—Davis v. Crockett, 88 Md. 249, 


41 A 66; Glenn y. Randall, 2 Md. 
Ch. ‘220: 
Sees aoe ae v. McClurg, 6 Mich. 
N. J.—Petrick v. Ashcroft, 20 N. 
J. Eq. 198. 
N. Y.—Miller y. Avery, 2 ‘Barb. 
Chit bS2. > 
Va.—Reager  v. Chappelear, 104 
Va. 14,°51 SE 6170; Morrison v. 
Grubb, 23 Gratt. (63 Va.) 342.. 
79. Reager v. Chappelear, 104 Va. 


14, 51 SE 170. 
Pees Glenn vy. Randall, 2 Md. Ch. 
ot McDonald v. McDonald, 16 Vt. 


82. Brown y.' Brown, 10 Yerg. 
(Tenn.) 84. 

83. Salazer v. Costa, 1 Porto 
Rico Fed. 119. 

84 Gernon v. Boccaline, 10 F. 
Cas. No. 5,366, 2 Wash. C. C. 199. 


See also supra § 674. 
85. Merrell yv. Ridgeley, 
546, 57 S 352. 


62 Fla. 


ee 
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flict with those in the bill, the averments in the bill 
will control, although the plea is verified.s* But 
against the party pleading a plea may of course be 
used as evidence at the hearing of another plea or 
answer in the cause so far as it contains admissions 
against his interest.§7 

[§ 707*/.] 4, Cross Bills as Evidence. A cross 
bill cannot be used as evidence by the cross com- 
plainant in his own behalf.5* Where defendant files 
a cross bill setting out new matter, but does not call 
on plaintiff to answer thereto, the allegations will 
not be taken as true, but defendant will be required 
to prove them.®® Where, however, an answer to a 
cross bill does not require the production of proof 
as to a matter alleged therein, proof of such matter 
is not necessary.°° It is unnecessary to introduce 
any evidence in support of the allegations of a cross 
bill, where defendant thereto has agreed that the 
relief prayed for may be granted without the intro- 
duction of evidence.®t If a cross bill is taken as 
confessed, it may be used as evidence against plain- 
tiff in the original case on the hearing to the same 
effect as if he had admitted the same facts in the 
answer.°* Where the allegations of a cross bill are 
inconsistent with the admissions of the answer, they 
eannot be taken as true, although unanswered.?? 

[§ 707*/] 5. Answers to Cross Bills as Evi- 
dence. As in the case of answers generally 4 a re- 
sponsive answer to a eross bill is itself evidence 
and must be taken as true until disproved.» Like- 
wise if it sets up matter in avoidance, such matter 
must be proved.®°® Any admissions in the answer 
are competent evidence for plaintiff and need not 
be proved.®? Plaintiff’s answer to a cross bill which 
has been dismissed cannot be read in evidence in his 
favor.°® A plaintiff cannot use his own answer to 
a cross bill as evidence, unless defendant shall first 
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brought a eross bill including as defendants thereto 
the original plaintiffs and a third person, who is so 
interested in the subject matter of controversy on 
the original bill as not to be a competent witness 
therein for plaintiff, the answer of such third person 
to the eross bill can in no way be used by plaintiffs 
in the original bill to sustain the case made by them 
on that bill.t : 

[§ 707*/x] ©. Degree of Proof and Weight 
and Sufficiency of Evidence.2 While in an equity 
suit, as in civil cases generally,? the party holding 
the affirmative of the issue may ordinarily estab- 
lish his ease by a preponderance of the evidence,‘ in 
a few classes of cases this rule is to some extent 
qualified;> thus in suits for the specific perform- 
ances of parol contracts,® the cancellation of exe- 
cuted contracts.’ the reformation of instruments ® 
to establish constructive ® or resulting trusts 2° or 
to establish lost instruments,!! or where suits are 
brought after a great lapse of time,!” it is generally 
stated that the proofs must be clear and satisfac- 
tory, and a bare preponderance of the evidence is 
searcely enough. While circumstantial evidence is 
as potent in equity as at law,1* the court will not 
be influenced by mere circumstances to adopt a 
conjectural conclusion, in a matter susceptible of 
proof, and will not indulge in presumptions and in- 
ferences except as they may be drawn from facts 
directly proved.1* Where the evidence is directly 
conflicting, the finding should be in favor of the 
party producing the most convincing proofs, all the 
evidence being duly considered with reference to its 
competency and the eredibility of the witnesses.1® 
The chancellor in passing on conflicting proofs will 
follow the probabilities, although they are contrary 
to the impressions of witnesses of undoubted integ- 
rity of purpose.t® The court is not bound to believe 


produce it in evidence.°® And if defendants have ! a particular fact, testified to by one or more wit- 
86. Mutual L. Ins. Co. v. Blair, | Ala. 619. P 290; Proudfoot v. Wightman, 78 
130 Fed. 971. Ark.—Hutton y. Moore, 26 Ark./Ill. 553; Singer v. Jennison, 60 Il. 
87. McNair v. Ragland, 16 N. C.|382; Morrison v. Peay, 21 Ark. 110.| 443; Akin v. Nolan, 202 TIll. A. 
533. Ind.—Pugh v. Pugh, 9 Ind. 132 157. 1 als 
88. Bledsoe v. Jones, 145 Ala. 685, Miss.—Money v. Dorsey, 15 Miss. 5. Where fraud is involved see 
40 S it. 1D. Evidence § 1748. 
8s9. Hartfield v. Brown, 8 Ark. N. H.—Kidder v. Barr, 35 N. H. nae Bat Specific Performance [36 
235. ye ; 
Ceo Cornelison y. Browning, 9 B. N. J.—Graham v. Berryman, 19 N. 7. See Cancellation of Instru- 
Mon. (Ky.) 50. J. Eq. 29 [rev on other grounds 21!ments § 195. ; 
91. Eubanks v. McLeod, 105 Miss.| N. J. Eq. 370]. 8. See Reformation of Instru- 
$26, 63 S 226. Tenn.—Napier vy. Elam, 6 Yerg.|ments [34 Cyc 984]. 
92. Ky.—Lash v. Hardin, 6 J. J. | 108. 9. See Trusts [39 Cye 192]. 
Marsh. 451. 96. Napier v. Elam, 6 Yerg. 10. See Trusts [39 Cye 633]. 
Mich.—Coach y. Kent Cir. Judge, Cena) 108. See Aloe Supra. ols, ye See Lost Instruments [25 Cyc 
ich. " NW 937.) 97. apire v. am, ere. 26]. h 
See ere eda v. Simmons, 50] (Tenn.) 108. And see supra § 564. 12.., Bruce ve (Child, at Nic @ 372, 
Miss. 137. 98. Saffold’ v. Horne, 71 Miss. | 381; Montgomery v. Hobson, Meigs 
N. H.—Kidder v. Barr, 35 N. H.| 762, 15 S 639. (Tenn.) 437. See also Kennedy v. 
Fi a Ao) eee yudte [Snttg oc ne gates oa 
i i i 252% illi 5 ompson, ° t = 
pa rapa mis. Olin nee eM Cn at R strument, alleged to be lost, and 
Eng.—Cory v. Gertcken, 2 Madd. “Phe rule appears to be this, that |admissions of defendant’s intestate 


40, 56 Reprint 250. the plaintiff 


in the original 


made long before his death, are in- 


suit, 
sufficient). But see Allender v. 


sas under Mansfield | being required to make out his case (Tic S ; 
Dis O07 which provides that|by evidence, cannot use his own an-| Trinity Church, 3 Gill (Md.) 166 (in 
“every material allegation of the|swer to the cross-bill as such evi-|a suit commenced after the lapse of 
complainant, ...and every mate-| dence, unless the original defendant, |many years, general proof of the 
rial allegation of new matter in the|having taken that answer as_ his nature and extent of the demand re- 
answer, constituting a counter-claim | evidence, shall first use it. If it|lied upon being in evidence and free 
or set-off, not specifically contro-|does, it then becomes evidence for from suspicion, much less detailed 
verted by the reply, must, for the|both parties.” Kidder v. Barr, su- proof should be exacted from plain- 
purposes of the action, be taken as|pra. tiff than ME amaro ee ely, a ter its 
true,” where a cross bill is taken as. 1. Blodgett v. Hobart, 18 Vt. as ber Peer imes in relation to 
confessed for want of an answer, | 414. . a : i 
i i i rally Evidence 1730 13. Orman v. Barnard, 5 Fla. 528, 
Be penicen ions “Sher ein yaw leaps Bapncel- Pst y : 539; Jones vy. McGruder. 87 Va. 360, 


treated as true. Rudy v. Austin, 56] et seq. 


Ark. 73, 19 SW 111; Byrd v. Sabin, 3g. See Evidence §1743 et seq. 12 SB 792. See generally Evidence 

8 Ark. 279 ne 4. Watson v. Bair, 73 Pla, 255,74 g1792. ie een a 

y , ; Langford v. Read, a. z rman y, rnard, - 528. 

de) ten “6 a Ms greta: Tossmen $733; Davis v. Horne, 57 15. Andersovty’ V. Noleman, 90 
oa). See- Rubra $695: Fla. 396, 49 S 505; Lykes v. Beau- | Nebr. 53, 132 NW 719. 

95. U S.—Prentiss Tool, ete., Co.| champ, 49 Fla. 333, 38 S 603; Parken 16. Slater v. Hamacher, 15 App. 

|v. Godchaux, 66 Fed. 234, 13 CCA|v. Safford, 48 Fla. 290, 37 S 567;|(D._C.) 558; Salisbury v. Salisbury, 

430 : : , Pinney v. Pinney, 46 Fla. 559, 35 S|49 Mich. 306, 13 NW 602; Lurch v. 


Ala.—Taunton , v. MelInnish, 46 | 95; 
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Rice v. Rigeley, 


WV, i>, 16! | Folder, CN, Je Ch.) 272A: 82. 


5¢8> [21:03 52] 
nesses, simply because they have not been directly 
contradicted or impeached.!? A decree may be ren- 
dered on the testimony of a codefendant if his in- 
terest is precisely balanced between the parties to 
the suit, although he is an indispensable party to 
the bill.18 The testimony of a party taken subject 
to the test of a cross-examination is sufficient to 
sustain a decree, in the absence of evidence on the 
other side.1® But the evidence of parties who at- 
tempt to impose on a court of equity by false state- 
ments, manufactured accounts, or like deceptive 
practices should be rejected.2° The fact that the 
court is persuaded that defendants have testified 
falsely does not justify it in refusing to enter a de- 
eree in their favor where required by the other evi- 
dence in the case without considering any of their 
testimony.2!, Where a witness in a suit for relief 
on the ground of fraud confesses that he was a par- 
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[§ 708] A. Definition. The hearing in equity is 
equivalent to the trial of an action at law,?° and has 
been defined as the examination of the facts in 
issue.”° 

[§ 709] B. Necessity. It is error to render a 
decree on the merits in a suit at issue by the plead- 
ings without any hearing or submission.®° 

[§ 710] ©. Setting Down for Hearing. Under 
the English chancery practice it was the duty of 
plaintiff primarily to set the cause down for hearing 
at the term following that in which publication was 
_ passed ;*! and the notice of the day for hearing was 

served on the adverse party through a writ called 
a subpena to hear judgment.*? In this country, 
however, the practice of issuing such a subpena 
does not seem to have been adopted.** Unless oth- 


15 App.| 763, 57 CCA 64 

18. Montandon vy. Deas, 14 Ala. 
33, 48 AmD 84. 

19. Conger y. Cotton, 37 Ark. 286. 


17. Slater v. Hamacher, 
CDC.) 058. 
NW 490. (3) 
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To 
Babcock vy. Wolf, 70 Iowa 676, 28 


has an established meaning as ap- 
plicable to equity cases. 


[§§ 707") 4,-T10 


ticipant in the fraud, his evidence is not sufficient 
to support the bill unless corroborated in substan- 
tial points.2?_ A court of equity does not weigh tes- 
timony by the number of witnesses alone,?* as cir- 
cumstances and known facts may often establish 
the truth more conclusively than the oaths of the 
parties or the written depositions.** Memoranda 
from books and written documents when produced 
in response to a call in the bill are evidence in the 
cause, but not necessarily conclusive as to the facts 
which they tend to establish.25 When the allega- 
tions in a case are sustained by the records of the 
court before which it was tried, and those records 
are made exhibits in the bill by reference, and are 
examined by the court, the proof is sufficient.?° 
Documentary evidence submitted at the hearing by 
stipulation is to be considered in the same light 
as evidence taken by deposition.?* 


HEARING 


erwise provided by statute or rule of court,** the 
rule still is that plaintiff alone may set the cause 
down on bill and answer,?° but it seems that either 
party may set the cause down on bill, answer, reph- 
cation, and proof.*° The setting down for hearing 
is a ministerial ‘act to be performed by the clerk or 
master and not by the chancellor.** Strict regular- 
ity was formerly required in the setting down of a 
cause for hearing, as the proceedings in that re- 
gard might be reviewed after decree.** But now it 
seems that a formal setting down for hearing is not 
necessary,°® and may be waived.*® The method of 
bringing a cause on for hearing is regulated by 
local statute or rule of court,*! and is a matter of 
local calendar practice.t? Notice of the hearing of 
the cause is sometimes required.** 


same effect | Defendant cannot, by setting the 
cause down for hearing on bill, 
“The word ‘hearing’ answer, and_ replication, deprive 


plaintiff of the right to establish 


It means|the material allegations of the bill, 


20. Atkinson vy. Plumb, 45 W. Va. 
626, 32 SE 229. 

21. Armour v. Renaker, 191 Fed. 
Bean [aff 202 Fed. 901, 121 CCA 


22. Kenny v. Lembeck, 53 N. J. 
Eq. 20, 30 -A 525. 
23. Neal v. Deming, (Ark.) 21 


SW 1066; Benter v. Patch, 18 D. C. 
590. See also Evidence § 1752 
et seq. 

24. Benter v. Patch, 18 D. C. 590. 

25. Tarleton y. Goldthwaite, 23 
Ala. 346, 58 AmD 296. 

[a] Prima facie correct.—Bocks 
and papers produced for the purpose 
of an account by a defendant under 
the requirement of plaintiff’s bill 
become evidence against the com- 


plainant, and are to be taken as 
prima facie correct. Routen v. Bost- 
wick, 59 Ala. 360. 


26. Nelson v. Pinegar, 30 Ill. 473. 
27. Stone v. Welling, 14 Mich. 


a Bouvier L. D. 
Vannevar vy. Bryant, 21 Wall. 

at 95.) 41, 22 L. ed. 476 
[a] Other definitions.— (1) “ ‘ear- 
ing’'is an equity term, and is prop- 
erly applied to the argument and 
. consideration of a cast at the sev- 
eral stages of its orderly progress, 
but when applied to that upon which 
the case is absolutely determined,— 
disposed of,—it is qualified by the 
word ‘final.’”’ Miller v. Tobin, 18 
Fed. 609, 616, 9 Sawy. 401. (2) “A 
‘hearing in equity’ technically is the 
trial of the case, including the in- 
troduction of evidence, the argu- 
ment of the solicitors, and the de- 
cree of the chancellor.” Joseph Dry 
Goods Co. v. .Hecht, 


120 Fed. 760,! 


the same thing in those cases that 
the word ‘trial’ does in gases at law.” 
Akerly.v. \Vilas,°24 Wis. 165, 171,‘ 1 
AmR 166. 

[b] Final hearing.—‘The words 
‘final hearing’ have long been used 
to designate the trial of an equity 
case upon the merits, as distin- 
guished from the hearing of any 
preliminary questions arising in the 
cause, and which are termed inter- 
locutory.” Akerly v. Vilas, 24 Wis. 
165, 171, 1 AmR 166. To same effect 
Galpin vy. Critchlow, 112 Mass. 339, 
343, 17 AmR 176. 

30. Blair v. Reading, 99 Ill. 600; 
Chicago) pet ha Con weit. 4 LOUlSs 
CLC,” Fey Con aor Lili As OS 4 

31. 2, Daniell Ch. Pr. p 603. 

What constitutes publication see 
supra § 680. 

S4a)) 525 Danielle Cher aeD 100d. 


383. Hodges v. Wise, 16 Ala. 509; 
Charles River Bridge v. Warren 
Bridge, 7 Pick. (Mass.) ene Laff 11 
538] Uta S35) 4205 a9 ed. %73, 


34 See statutory provisions and 
court rules; and McGorray vy. O’Con- 
nor, 87 Fed. 586, 31 CCA 114 [aff 79 
Medi." S6liis> WwW hitereane  Canhalyoe i 
Humphr. (Tenn.) 253. 

85. Alfred Richards Brick Co. v. 
Trott,. 16 Appi Goi.) 2293") Keen. vi 
Polk, 72 Fla. 106, 72 S 788; Hollander 
Vv. Central Metal, etc., Co., 109 Md. 
131, 71 A 442, 28 LRANS 1135; Somer- 
yille v. Marbury, 7 Gil & ap (Md.) 


36. Alfred Richards Brick Co. v. 
Trott, 16 App. (D. C.) 293; Somer- 
yale v. Marbury, 7 Gill & ap (Md.) 

[a] Setting down by defendant.— 


nor deprive him of the right to con- 
trovert and disprove the averments 
of the answer. Alfred Richards 
ae Co. Vo Trott, “16 Apps {CD ey 

37. Lanum vy. Steel, 11 Humphr. 
(Tenn.) 280. 

38. Page v. Page, Moseley 42, 25 
Reprint 259, 2 P. Wms. 489; 24 Re- 
peat 828, Str. 820, .93 Reprint 

39. Tiernan v. Poor, 1 Gill & J. 
(Md.) 216, 19 AmD 225. 

[a] Rule applied.—A cause is 
set down for hearing by an agree- 
ment between the parties that the 
court may take the papers and de- 
cide the cause, where the _ facts 
charged in the bill are all admitted 
to be true by the pleadings and 
there is no replication. Tiernan v. 
ower 1 Gill & J. (Md.) 216, 19 AmD 

40. Ferguson vy. Collins, 8 Ark. 
241; Hill v. Green, 4 Hen. & M. 
(14 Va.) 448; Alford v. Moore, 15 
Wis, Was 2 bot: 

[a] Rule applied.—Where a cause 
is heard and decided on a ques- 
tion of jurisdiction, the decree can- 
not be attacked because the cause 


has not been set for hearing. Lange © 4 


v. Jones, 5 Leigh (32° Va.) 192, 

41. See statutory provisions and 
court rules; and Fledderman _§y. 
Fledderman, 112 Md. 226, 76 A 85; 


Charles River. Bridge v. Warren 
Bridge, 7 Pick. (Mass.) 344 [aff 11 
Pet..°(U., S.) 420, 9 'E. ed"773, S3sn 


roe v. Judge Super. Ct., 29 Mich. 
42. Sée generally Trial [38 Cye 
1271 et seq]. 
43. See statutory provisions and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ao | eA Deere. 
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Reservation of directions. Where a decree re- 
serves liberty to apply for further directions upon 
the happening of a certain event #4 or reserves fur- 
ther directions and equity until the coming in of a 
master’s report,*® the cause ought to be regularly 
set down for a hearing, but an irregularity in this 
respect may be waived.*® 

-{§ 711] D. Time of Hearing—1. In General. 
A causé cannot be brought on for hearing until it 
is at issue.*? Ordinarily the cause must stand until 
after the expiration of the time allotted for taking 
proof. Plaintiff may, however, set it for hearing 
immediately on the filing of the answer,*® but he 
thereby consents that the answer may be taken as 
true.°° While ordinarily causes should be heard in 
the order in which they are set for hearing, a con- 
siderable discretion is usually reserved to the court 
in that regard.®1 Irregularities in the setting down 
for hearing or time of hearing are waived by the 
consent of the party affected,>? or by proceeding 
without objection.5 A decree will not be reversed 
because of a premature hearing had at the instance 
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ing a master’s report a cause cannot be set down 
for hearing, although the report would be in before 
the hearing could be. had.®® When a proceeding is 
ancillary to the main cause, it is within the disere- 
tion of the court to fix a time for its hearing.>* 
The time when a cause may be brought on for hear- 
ing depends generally upon statutes and court 
rules.°7 Where a cause is heard before the time 
thus prescribed, a decree rendered therein against 
a party is erroneous as to him in the absence of 
his express or implied consent to the premature 
hearing.®8 ‘ 

[§ 712] 2. Postponements and Continuances.®? 
The rules as to postponements of the hearing and 
continuances of the cause do not vary greatly from 
those prevailing at law,®° especially where the same 
mode of trial has been adopted in equitable as in 
common-law actions.*! Applications therefor ° are 
addressed to the discretion of the court ®* and terms 
may be imposed.°* While continuances, whether by 
consent or otherwise, are under the direction of the 
court, where the parties consent to a continuance, 


of defendant, where plaintiff was given all the relief | it will be ordered much more readily than where 


WwW 


‘court rules; and Shepley v. Atlantic, 
éte., R. Co., 57 Me. 22 (hearing on 
bill and answer); Morris v. Taylor, 
23 N. J. Eq. 131; Taylor v. Thomas, 
eONne Feu. LOG. ; 

[a] In Michigan, (1) defendant 
whe has appeared in the cause is 
entitled to notice of all subsequent 
proceedings, including the hearing. 
Munch v. Shabel, 37 Mich. 166; Kel- 
logg v. Putnam, 11 Mich. 344; Jenny 
Vey O?7R lynn, 5.,Mich. 215. (2) De- 
fendant who neglects to appear after 
due service is not entitled to notice 
Bgvenyins. Warner v. Juif, 38 Mich. 

44, Butler v. Halsey, 4 Sandf. Ch. 
(N. Y.) 354. 

45. Ruckman v. Decker, 28 N. J. 
q.;,5- 

Tiber Ruckman v. Decker, 28 N. J. 
Eg. 70. 

“a7. Ala.—Durr v. Hanover _ Nat. 
Bank, 148 Ala. 363, 42 S 599; Ex p. 
Hewitt, 40 Ala. 300. 

Ark.—Byrd v. Sabin, 8 Ark. 279. 


Ga.—Tedder v. Stiles, 16 Ga. 1. 
Ill.—Blair v. Reading, 99 Ill. 600; 
Culver v. Elwell, 73 Ill. 536. 


Ind.—Rhym y. Cochran, 7 Blackf. 


417. 
Ky.—Smith v. Ferguson, 3 Mete. 
42 


4, 

Mich.—Munch y. Shabel, 37 Mich. 
166. 

N. C.—Brachen v. Cloquhoun, 11 
N. C. 410. ; f 
Ry I.—Rhode Island Hospital 
Trust Co. v. Humphrey, 78 A 625. 

Va.—Clarke v. Tinsley, 4, Rand. 
(25 Va.) 250. 

W. Va:—Cresap v. Cresap, 54 W. 
Va. 581, 46 SE 582. 

‘la] Where an answer has been 
lost and leave given to file a new 
answer within a time which has not 
yet expired it is irregular _to set 
down a cause for hearing. Byrd v. 
Sabin, 8 Ark. 279. 

[ob] On sustaining exceptions to 
part of an answer, if defendant de- 
clines to amend he cannot object to 
the hearing of the cause on the bill 
and that portion of the answer not 
excepted to. Cresap v. Cresap, 54 
WwW. Va. 581, 46 SE 582; Chapman v. 


Pittsburg, etc, R. Co. 26 W. Va. 
299. 

| {c] After time for answering 
amendments.—When the time has 


| expired for answering the amend- 
ments to a bill, the case can be set 


| for hearing. Munch y. Shabel, 37 
_ Mich. 166. 
48. Jewell v. State L. Ins. Co., 


176 Fed. 64, 99 CCA 372; Ricker v. 
| Portland, etc., R. Co., 90 Me. 395, 38 
| A 338; Moody v. Moorman, 107 Md. 


ahe could obtain under his bill.54 


While await- 


242, 68 A 547; Poling v. Johnson, 2 
HUGD., aCtaur Mane bie 

Time for taking proof see supra 
§§ 686, 687. 

49. Blanton vy. Chalmers, 158 Fed. 
907; Woodlawn v. Durham, 162 Ala. 
565, 50 S 356; May v. Williams, 17 
Ala. 23; Gruell v. Smalley, 1 Duv. 
(Ky.) 358; Reynolds v. Nelson, 41 
Miss. 83; Everett v. Winn, Sm. & M. 
Ch. (Miss.) 67. 

50. See supra § 694. 

51. Clark v. Marfield, 77 Ill. 258; 
Broaddus y. Broaddus, 3 Dana (Ky.) 
536; Black v. Kelly, 28 S. C. Eq. 248. 

Calendar pYactice generally see 
Trial [38 Cyc 1282]. 

52. Clark v. Carnall, 18 Ark. 209; 
Tunstall v. McClelland, Hard. (Ky.) 
519; Baltzell v. Hackley, 4 Litt. 
(Ky.). 129; McConnell v. Donneil, 
Sneed (Ky.) 314; Robinson vy. Day, 
5 Gratt. (46 Va.) 55. 

53. Ala.—Mobley v. Leophart, 51 
Ala. 587. 7 

Ark.—Ferguson v. Collins, 8 Ark. 
241; Keatts v. Rector, 1 Ark. 391. 

D. C.—American Ice Co. v. East- 
ern Trust, etc., Co., 17 App. 422. 


Fla.—Stackpole v. Hancock, 40 
Fla. 362, 24 S 914, 45 LRA 814. 
Ill.—Anderson v. Moore, 145 MIIll. 


61, 33 NE 848; Durham v. Mulkey, 


59 Ill. 91; Thompson vy. American 
Percheron Horse Breeders’, etc., 
Assoc., 114 Tl.~A. 131. 


Ky.—Richardson y. Linney, 7, B. 
Mon. 571; Jones v. Chappell, 5 T. B. 
Mon. 422. 

Miss.—Hart v. Bloomfield, 66 Miss. 


100, 5 S 620. 

, Va.—Poling y. Johnson, 2 Rob. 
(AIR Vian)e coo: 

W. Va.—Kuhn vy. Mack, 4 W. Va. 
186. 

[a] Rule applied. — Where the 


parties after a plea is filed and set 
down, fail to bring it on for hearing 
and proceed to take testimony as to 
the matters of the plea, and further 
bring the case on for hearing, the 
decree will not be reversed unless 
there is error on the merits. Stack- 
pole v. Hancock, 40 Fla. 362, 24 8 914, 
45 LRA 814, 

54. Lowe v. Lowe, 13 Bush (Ky.) 
688. 

55. Mix v. Mackie, 2 Edw. (N. Y.) 
426. 

56. Barker v. Wayne Cir. 
117 Mich. 325, 75 NW 886. 

57. See statutory provisions and 
rules of court; and: 4 

Ga. — Latimer v. Irish-American 
Bank, 119 Ga. 887, 47 SH 322; Tedder 
vy. Stiles, 16 Ga. 1; McDougald v. 
Dougherty, 14 Ga. 674; McDougald v. 
Carey, 12 Ga. 553; Hoxey v. Carey, 


Judge, 


| either party is pressing for a trial.°> Any postpone- 


12 Ga. 534. 
Fis Large ihe ap v. Mulford, -62 Ill. 
Ky.—Tabb v. Wortham, 89 SW 191, 
28 KyL 260; Hazelwood v. Webster, 
78 SW 123, 25 KyL 1388; Hornick v. 
Holtrup, 76 SW 874, 25 KyL 1030; 
Coldiron v. Combs, 60 SW 386, 2% 
KyL 1187; Small v. Reeves, 37 SW 
682; Baltzell v. Hackley, 4 Litt. 129; 
Pursley v. Davidge, 3 A. K. Marsh. 


237. 
eae vy. Allan, 101 Me. 153, 


A 654. 

Md.—Richardson vy. Stillinger, 12 
Gul &cse 414. 

Mo.—Reed v. Rawlings, 1 Mo. 753. 

N. C.—Trammell y. Ford, 62 N. C. 
339; Royster v. Chandler, 41 N. C. 
By Holmes v. Williams, 11 N. C. 


Tenn.—Brown v. Wright, 1 Tenn. 
Che ALa1535 


Va.—Dalby v. Price, 2 Wash. (2 
Va.) 291. 

See also Trial [388 Cyc 1286]. 

58. Ark.—Clark vy. Carnall, 18 
Ark. 209. 

Ill.— Holly v. Powell, 63 Ill. 139; 


Beveridge v. Mulford, 62 Ill. 177. 

Ky.—Harris v. Adams, 2 Duv. 141; 
Gruell v. Smalley, 1 Duv. 358; Smith 
v. Ferguson, 3 Metc. 424; Sumrall v. 
Ryan, 1 J. J. Marsh. 97; Baltzell v. 
Hackley, 4 Litt. 129; Gregory v. 
Powers,’ 3 Litt. 339; Pursley  v. 
Davidge, 3 A. K. Marsh. 237. 

Md.—Richardson vy. Stillinger, 12 
Gill & J. 477. 

Mo.—Reed v. Rawlings, 1 Mo. 753. 
we C.—Trammeil y. Ford, 62 N. C. 


ot hae v. McGee, 5 Yerg. 
Va.—Gray v. Dickenson, 4 Gratt. 
(45 Va.) 87. 


59. Continuance upon motion to 
dissolve injunction see Injunctions 
[22 Cyc 999]. 

60. Hoxey v. Carey, 12 Ga. 534. 
See generally Continuances 13 C. J. 
pli 9: 

61. Howard vy. Freeman, 30 N. Y. 
Super. 25. 

62. See Continuances § 114. 

{a] Necessity for. — Application 
must be made and cause shown. 
Aiken v. Connelley, (Va.) 24 SE 


909. 

[b] Necessity for and requisites 
of affidavit see Continuances §11 
et seq. 

63. See Continuances § 4. 

Statutory exceptions to court’s 
discretion see Continuances § 5. 


64. See Continuances § 148 et seq. 
65. Berger v. Harrison, 1 Overt. 
(Tenn.) 483. 
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ment must be reasonable in point of time,®* and 
based on reasonable grounds.*’ The issues raised by 
a demurrer to a bill may be held in abeyance until 
a pending suit at law, involving the same subject 
matter, is disposed of.68 Continuances are of course 
proper to avoid the consequences of surprise.°° Even 
after the hearing has proceeded, postponements may 
be granted on the ground of the necessity for new 
parties *° or new proof.7! Defendant, on filing an 
answer, containing matter in avoidance, after his 
demurrer has been overruled, is entitled to a con- 
tinuance in order to take testimony.’? If it is ap- 
parent to the court that the real questions sought 
to be determined are not brought before it either 
on account of defects in the pleadings or the evi- 
dence, it is the duty of the court to require such 
defects to be removed before proceeding to hear 
the cause on its merits or rather without having 
the merits before it.7% 

Express provisions. The right to a continuance 
depends to a greater or less extent upon statutory 
provisions."+ 

[§ 713] E. Hearing Causes Together.7> Where 
the chief matter in controversy in several suits be- 
tween the same parties is the same, and it is neces- 
sary to the protection of the interests of all par- 
ties,7® or where no possible injury can result,”’ the 


court may in its discretion hear all of such suits to- 


gether and may order that the testimony taken in 
either suit may be used in the others."® 
[§ 714] F. Separate Hearings in Same Cause.’° 


66. McCahan, 41° Ill. 


67. See 
§ 14 et seq. 

68. Diaz v. Sanchez, 5 Porto Rico 
Fed. 864; Esteves v. Sucrerie Cent. 


Campbell vy. 
45 
generally Continuances 
(1912), rule 57. 


EQUITY 


~[g§ 712-714 


Where a bill is filed against several defendants, a 
motion for a separate hearing may be granted for 
good cause,®® and while the granting of such a mo- 
tion in proper cases is ordinarily within the discre- 
tion of the court, yet where there has been an im- 
proper joining of causes of action which are dis- 
tinct as to defendants, the overruling of the mo- 
tion constitutes an abuse of discretion.* As a gen- 
eral rule the cause cannot be set for hearing as to 
one defendant unless it is in condition for hearing 
as to all.82 A party is entitled to only one hearing 
on the merits and, cannot have several hearings on 
separate parts of his case.8* If a defense, which 
may he pleaded, is relied upon in the answer, its 
validity can only be determined at the hearing; that 
part of the answer cannot be set down for argument, 
as a plea,84 except where such practice is author- 
ized by statute or court rule,®*® as it substantially is 
in the federal courts.8* It is sometimes provided 
that where the question of equity jurisdiction is 
raised by demurrer or in the answer and not with- 
drawn by a proper entry on the record, the court 
shall dispose of it in limine.8’ And it is also some- 
times provided that where the answer suggests that 
the bill. is defective for want of parties, plaintiff 
may set down the cause for argument on that ques- 
tion only.8& Defendant may demur or answer to 
one part of the bill and plead to other parts of the 
bill and vice versa,®® and if he does so the demurrer 
must first be heard and determined before proceed- 
ing to a final hearing upon the merits.°° But when 


not be continued over the term, save ,until the demurrers are disposed of 
in exceptional cases by order of the 
court on cause shown. 
(2) This rule does 
not apply to a cause which has been 
heard where the term ends before 
the decree. 


and answers put in or decrees pro 
confesso taken against the demur- 
rants. Hough vy. Cress, 57 N. C. 295. 

[b] Exceptions.—(1) If the sit- 
uation is such that plaintiff might 
at his election have omitted some of 


Bquity Rules 


Davis v. 


Coloso, 2 Porto Rico Fed. 442. 

[a] A pending action at law for 
a different object is not ground for 
continuance. Carlisle v. Cooper, 18 
N. J. Eq. 241. 

69. See Continuances § 104 et seq. 

70. Rugely v. Robinson, 10 Ala. 
702; Russell v. Craddock, 4 T. B. 
Mon. (Ky.) 383. 

71. Wla.—Robbins vy. Hanbury, 37 

J—Holcombe vy. Trenton White 


Fla. 468, 19 S 886. 
N. 
City Co., 80 N. J. Eq. 122, 162, 82 A 


6i8 [aff 82 N. J. Eq. 364, 91 A 1061]. | 
N 


. Y.—Latting v. Hall, 9 Paige 
383; Desplaces v. Goris, 5 Paige 252; 
Cogswell v. Burtis, Hoffm. 198. 
Va.—Rutherford. v. Mayo, 76 Va. 
7 


Ae 

W. Va.—Atkinson vy. Sutton, 23 W. 
Wal, Or. 

See also Washburn v. Holmes, 


Wright (Oh.) 67 (where there is rea- 
son to suspect the evidence and the 
case shows that there is better proof 
available, the cause may be contin- 
ued even after hearing). 

“This court has the power to con- 
tinue a hearing and permit further 
and other proof to be taken, and that 
power ought to be exercised where it 
does not aypear that injustice will 
be done, and where, on the contrary, 
justice seems to require it.’ MHol- 
combe v. Trenton White City Co., 
supra. 

[a] An excuse must be shown for 
not having made the proof within 
time. Robbins y. Hanbury, 37 Fla. 
468, 19 S 886. 

72. West v. Thornburgh, 6 Blackf. 
(Ind.) 542. 

73. Atkinson’ v. Sutton, 23 W. Va. 
197.- See also Continuances § 10. 

74, See statutory provisions; and 
ite v. Bishop, 177 Ky. 279, 197 SW 

[a]. The federal equity rules (1) 
provide that after a cause has been 
placed or «he trial calendar it shall 


% 


\ 


% 
\ 
\ 
\ 


the entry of 


Virginia R., etc., Co., 229 Fed. 633, 
144 CCA 48. 
{b] In Mlinois continuance for 


defendant upon the amendment of 
the bill is regulated by statute. 
Lewis v. Lanphere, 79 Ill. 187; Mar- 
tin v. Eversal, 36 Ill. 222; Moshier 
v. Knox College, 32 Ill. 155; Lindsey 
vy. Lindsey, 40 Ill. A. 389. 

75. Consolidation of actions see 
Actions §$§ 313, 325, 328. 

76. Preston v. National Exch. 
Bank, 97 Va. 222, 33 SE 546; Mayo 
vy. Carrington, 19 Gratt. (60 Va.) 74. 

[a] Refusal upheld.—A_ petition 
for the removal of testamentary 
trustees is not so closely connected 
with a petition by the trustees for 
permission to sell trust property as 
to make it an abuse of discretion to 
refuse to hear the two petitions to- 
gether. 
334, 97 NE 991. 

77. Evans v. Evans, 23 N. J. Eq. 
180. See also Yerger v. Hunn, 231 
Pa. 245, 80 A 527 (where two causes 
were tried together under an agree- 
ment that the evidence taken should 
be applied to both causes but. that 
separate findings shuuld be submitted 
in each cause). 
neaee Evans vy. Evans, 23 N. J. Hq. 

79. Severance of actions see Ac- 
tions § 368. 

80. Boonville Nat. Bank y. Blakey, 
166 Ind. 427, 76 NE 529. See also 
Trial” [ZsyvCye zee]. 

81. Boonville Nat. Bank y. Blakey, 
166 Ind. 427, 76 NE 529. 

82.. McClain y. French, 2 T. B. 
Mon. (Ky.) 147; Walton v. Fretwell, 
3 A. K.. Marsh. (Ky.) 519; Graham 
v. Elmore, Harr. (Mich.) 265; Hunt 
v. Walker, 40 Miss. 590; Hough v. 
Cress, 5.7 Na Cr 205. 

[a] Where some defendants de- 
mur and some answer, the cause 
cannot be heard on bill and answers 


Fur later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bartlett v. Slater, 211 Mass. 


the parties, the cause may be heard 
as to others before it is ready as to 
those. Evans v. Wait, 5 J. J. Marsh. 
(Ky.) 110. (2) A cause reported on 
by auditors before all interested have 
been brought in may proceed and the 
new parties be permitted to adduce 
their testimony at the trial. Mc- 
Laren v. Clerk, 62 Ga. 106. 

83. Clark © Vv: Garrett, 6 Lea 
(Tenn.) 262; Hume v. Knoxville 
Commercial Bank, 1. Lea (Tenn.) 
2430; Bull v. Bell, 4 Wis. 54. 

84. McLin v. McNamara, 21 N. C. 


See statutes and court rules. 
Federal Equity Rules (1912), 
rule 29. 

fa] When preliminary hearing 
proper.—No legal point, going to less 
than the whole case, should be de- 
cided in advance of the final hearing, 
unless such decision will add to or 
eliminate from the case a clearly de- 
fined and easily stated mass of-testi- 
mony, the presence or absence of 
which will not change or affect the 
method of presenting the other as- 
pects of the litigation. Boyd v. N. 
Y., ete., R. Co., 220 Fed. 174 (under 
see Equity Rules [1912], rule 


Fibre cake upon demurrer see supra 
87. See statutes and court rules; 
and Ebling v. Schuylkill Haven, 244 
Pa. 505, 91 A 360; Kingston’ Coal Co. 
v. Dunn. Coal Cox 18° Pax’ Dist: 
1083. ' 

88. See statutory provisions and 

court rules; and Platt v. Miller, 72 
Fla. 92, 72'S: 482. 
' [a] In the federal courts this rule 
prevails. Equity Rules (1912), rule 
43. See also supra § 350 text and 
note 15. 

89. See supra § 454. 

90. Holt v. Daniels, 61 Vt. 89, 17 
A 786; Bull v. Bell, 4 Wis. 54. 
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defendant has answered and inserted in his answer 
the usual demurrer clause denying that plaintiff is 
entitled to any part of the relief demanded and a 
replication has been filed, the case must go to a 
hearing upon the issues joined and a final decree 
rendered, it not being proper for the court to de- 
termine the questions raised by the demurrer prior 
to the hearing on the proofs.®4 

[§ 715] G. Hearing on Bill and Cross Bill. 
While it is not an invariable rule,®? the original 
cause and cross cause are usually heard together.®? 
A cross plaintiff should take such steps as are nec- 
essary to bring this about,°* and it is proper to pro- 
ceed to a hearing and decree upon the original bill 
where the cross bill is not at issue through the fault 
of the cross plaintiff.°° The failure of parties de- 
fendants in a cross suit between each other, to pre- 
pare their cases for trial, does not prevent a trial 
between them and plaintitf.°* Where no steps what- 
ever are taken under the cross bill to obtain an an- 
swer, and cross plaintiff voluntarily goes to a hear- 
ing without any objection, the cross bill may be re- 
garded as having been abandoned.” The filing of a 
cross bill does not of itself operate to stay proceed- 
ings on the original until the cross bill ean be an- 
swered or brought on for hearing.®8 When cross 
plaintiff desires to stay proceedings on the original 


91. Gray vy. Eldred, 144 Mich. 23, 
107 NW 719; Zabel v. Harshman, 68 
Mich. 270, 36 NW 71. 

92. Madison v. Wallace, 2 Dana 


Metc. 104. 


EQUITY 


Ky.—Taylor y. Lyons, 2 Dana 276. 
Mass.—Cartwright vy. 


Miss.—Griswold vy. 


. 


[210.J.] 581 


he must apply on notice for such an order.2® And 
an. order for that purpose will not be granted as a 
matter of course,' but in the exercise of the court’s 
discretion,” for good cause shown.? Where a demurrer 
to a cross bill has been sustained,‘ or might be prop- 
erly sustained because the cross bill fails to present 
upon its face sufficient grounds for affirmative re- 
lief,> it is proper for the court to refuse to stay 
proceedings under the original bill. If the proceed- 
ings in the original suit are stayed until both causes 
are ready for hearing, then the cross plaintiff may 
have an order that both causes may be heard at the 
same time.® Where the cross bill seeks discovery with 
relation ¢o the original, the latter cannot be heard 
until the cross bill is answered.?. The cross defend- 
ant is entitled to an opportunity § and to reasonable 
time ® in which to answer the cross bill, and no 
hearing should be had, nor decree made, until such 
opportunity 7° and time’ have been given. But 
leave will not be given to answer a eross bill and 
take proof after a decree settling the rights of the 
parties has been made.!2 After the answer is in, 
time must be given for the cross plaintiff to take 
testimony to controvert it.18 

Delay in iiling cross bill. Defendant will not be 
permitted to delay the hearing of the original by 
unreasonably deferring the filing of a cross bill.* 
nam, 34 Ill. 378; Wiley v. Platter, 17 


Til. 538. 
N. Y.—Irving v. DeKay, 10 Paige 


319; Farmers’ L. & T. Co. v. Seymour, 


Clark, 4 


Simmons, 50 


(Ky.) 61; Coleman vy. Moore, 3 Litt.| Miss. 137. 9 Paige 538. 
(K&y:) 355; Sanders ‘v. Sanders, 3 N. J.—Williams vy. Carle, 10 N. J. Va.—McConnico v. Moseley, 4 Call 
Bibb (Ky.) 286; Randolph’s App., 66| Eq. 543. (8 Va.) 360. 


Pa. 178; Carroll vy. Taylor, 102 Tenn. 
451, 52 SW 139. 

[a] When cross bill heard first.— 
. (1) If an original bill is permitted 

to abate, and a cross bill is filed be- 
fore a revival, the cross bill may be 
heard first and by itself. Madisen v. 
Wallace, “2 Dana (Ky.) ‘61. (2) 
Where a cross bill sets up a dis- 
charge by matter Subsequent to the 


410; 


Ch. | 357; 
Ch. 62. 


287. 
(8 Va.) 360. 


N. Y.—Talmage v. Pell, 
White v. Buloid, 2 Paige 164; 
Gouverneur v. Elmendorf, 4 Johns. 
Sterry v. Arden, 1 Johns. 
Tenn.—Brown vy. Bell, 
Va.—M’Connico y. Moseley, 4 Call 


Eng.—Ramkissenseat v. Barker, 1 


9 Paige Eng.—Coates v. Pearson, 4 Madd. 
262, 56 Reprint 702. 

[a] Rule applied.—(1) Where sur- 
viving plaintiffs in original bill are 
insolvent, proceedings will be stayed 
in order to have a single accounting. 
Brown v. Story, 2 Paige (N. Y.) 594. 
(2) After the cause on the original 
bill was set for hearing, defendant 


was informed that plaintiff was a 


4 Hayw. 


commencement of the original suit, 
there may be a hearing on cross bill, 
before the original cause is at issue. 
Randolph’s App., 66 Pa. 178.. (3) A 
eross bill, only remotely connected 
with the original and susceptible of 
determination without affecting the 
original, may be heard before the 
original is ready for hearing. Car- 
meh v. Taylor, 102 Tenn. 451, 52 SW 
93. Ala.—Carson v. Sleigh, 78 S 
229 (construing Code (1907 § 3118). 
Ky.—Shalley v. Gore, 5 Dana 449. 
N. J.—Whyte v. Arthur, 17 N. J. 
Eq. 521. 
HAD M.—Huntington y. Moore, 1 N. 


Pe KORE 

Pa.—Randolph’s App., 66 Pa. 178. 
Tenn.—Hergel vy. Laitenberger, 2 
Tenn. Ch. 251, 


Va.—Magill vy. Manson, 20 Gratt. 
(61 Va.) 527. 
94. Reed v. Kemp, 16 Ill. 445; 


Thomason vy. Neeley, 50 Miss. 310. 


95. Carson vy. Sleigh, (Ala.) 78 S 
229: Dornan v. Buckley, 119 Ill. A. 
523; Taylor vy. Lyon, 2 Dana (Ky.) 


2 Gn tes 

96. Stemmons y. King, 8 B. Mon. 
(Key...) «559. 

97. Cribbs vy. Walker, 74 Ark. 104, 
85 SW 244; Pembroke v. Logan, 71 
Ark. 364, 74 SW 297; McGillis v. Ho- 
gan, 190 Ill. 176, 60 NE 91 [aff 85 
Tll. A. 195]; Hungate v. Reynolds, 
425; Parke v. Brown, 12 Ill. 


98. Ill.—Kelsey v. Clausen, 257 
Tll. 402, 100 NE 984; Phillips v. Ed- 
sall, 127 111. 535, 20 NE 801; Quick v. 
Lemon, 105 Ill. 578; Davis v. Ameri- 


ean, ete, Christian Union, 100 Ill. 
313; Hungate v. Reynolds, 72 I11. 
425: Myers v. Manny, 63 Ill. 211; 
Beauchamp v. Putnam, 34 Ill. 378; 


Jones v. Hillis, 91 Ill. A. 403. 


Atk. 19, 26 Reprint 13; Green vy. El- 
liott, 1 Hog. 338; Coates v. Pearson, 
4 Madd. 262, 56 Reprint 702; Noel v. 


King, 2 Madd. 392, 56 Reprint 379; 
Aylet v. Easy, 2 Ves. 336, 28 Re- 
print 216. 

99. Ill—Beauchamp y. Putnam, 
34 Ill. 878. : 

Mass.—Cartwright v. Clark, 4 
Mete. 104. 

Miss.-—Griswold vy. Simmons, 50 
Miss. 137. 

N. J.—Williams vy. Carle, 10 N. J. 
Hq. 543. 

N. Y.—White vy. Buloid, 2 Paige 
164. 

Eng.—Noel v. King, 2 Madd. 392, 


56 Reprint 379; Aylet vy. Easy, 2 Ves. 
336, 28 Reprint 216. 

[a] All the cross plaintiffs must 
join in the application to stay the 
proceedings. Talmage v. Pell, 9 Paige 
CN. Y.) 410. 

[b] Sworn cross bill—To entitle 
the cross complainants to such an 
order, the matters stated in the cross 
bill must be sworn to by some per- 
son who knows the facts. Talmage 
vy. Pell, 9 Paige (N. Y.) 410; White 
v. Buloid, 2 Paige (N. Y.) 164. See 
also Van Valtenburg v. Alberry, 10 
Iowa 264 (a cross bill not under oath 
does not stay proceedings on _ the 
original bill). ; 

1. White v. Buloid, 2 Paige (N. 
Y.) 164. 

2. Kelsey v. Clausen, 257 Ill. 402, 
100 NE 984; Davis v. American, etc., 
Christian Union, 100 Ill. 313; Clark 
vy. Carlton, 4 Lea (Tenn.) 452; Brown 
v. Bell, 4 Hayw. (Tenn.) 287; M’Con- 


nico v. Moseley, 4 Call (8 -Va.) 
360. 
8 U. S.—yYoung v. .Pott, 30 F. 


Cas; No. 185172; 4 Wash. C. C. 521. 
Il].—Henderson vy. Kibbie, 211 Ill. 
556, 71 NE 1091; Beauchamp y. Put- 


nominal one, and that the real plain- 
tiff was a citizen of the same state 
with defendant. He immediately filed 
a cross bill charging this and asking 
a discovery. The hearing was stayed 
until the cross bill was answered. 
Young v. Pott, 30 F. Cas. No. 18,172, 
4 Wash. C. C. 521. 

{b] Certificate of counsel.—Cer- 
tificate of counsel should be obtained 
stating that he believes a stay of 
proceedings in the original suit to be 
necessary for the attainment of jus- 
tice in the cause, and that the cross 
bill is not intended for delay. White 
v. Buloid, 2 Paige (N. Y.) 164. 

4 Hunt v. Oliver, 12 F. Cas. No: 


5. Crabtree v. Levings, 53 Ill. 526. 

6. Williams v. Carle, 10 N. J. Hq. 
543; White v. Buloid, 2 Paige (N. 
Wi ed 4. ; 

72) iIVOungtive, Bottpis08-hiCasgeNo: 
18,172, 4 Wash. C. C. 521. 

8. Ford Gold Min. Co. v. Lang- 
ford, 1 Colo. 62; Metcalf v. Hart, 3 
WW y0.05 1352.7 SPP 9008 sth e Pie 407, 0x8: 
AmSR 122. 

9. Holbrook v. Prettyman, 44 Ill. 
311; Norton v. Joy, TD A406 
Tucker v. St. Louis L. Ins. Co., 63 
Mo. 588. 

Time to answer generally see su- 


pra § 549. 

10. Metcalf v. Hart, 3 Wyo. 513, 
27 P 900, 31 RP 407, 31 AmSR 122. 

11. Norton v. Joy, 6 Ill. A. 406. 

12. Scott v. Rowland, 82. Va. 484, 
4 SE 595. 

13. McConnell v. Donnell, Sneed 
(Ky.) 314. ; 

14. Ill.—kKelsey v. Clausen, 257 


Ill. 402, 100 NE 984; Phillips v. Ed- 
sall, 127 Ill. 535, 20 NE 801; Jones 
v. Hillis, 91 Ill. A. 408. 

N. J.—Williams v. Carle, 10 N. J. 
Eq. 543. 


e 
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[§ 716] H. Conduct of Hearing—1l. In Gen- 
eral. An cquity suit at issue is to be heard and 
conducted in the same manner as an action at law 
wherein trial by jury has been waived,!® the order 
of proceedings and the introduction of testimony 
resting within the control of the court.1® The ordi- 
‘nary course in chancery was for junior counsel for 
plaintiff briefly to open the pleadings on each side, 
after which the leading counsel stated the case and 
points in issue. Then there was read on behalf of 
plaintiff so much of the answers and depositions as 
he saw fit to offer, and then other counsel argued on 
his behalf. The same course was then taken on be- 
half of defendant and the hearing was closed by 
plaintiff’s leading counsel.'* 

[§ 717] 2. Offering Evidence 1*—a. In General. 
Any party may offer evidence on an issue in which 
he is interested, although-no affirmative decree could 
be made affecting him.’® Unless, as is now frequent- 
ly authorized or required, evidence is taken in open 
court at the hearing,?° with the exception of proof 
of exhibits,?! the evidence must be confined to that 
taken in advance of the hearing and reduced to writ- 
ing.2? There is, however, no universal and absolute 
rule which prohibits the court from allowing the 
introduction of newly discovered evidence to facts 
in issue in the cause, after publication and knowl- 
edge of the former testimony, and even after the 
hearing.** But tne allowance of it is not a matter 
of right in the party but of sound discretion in the 
court, to be exere:sed cautiously and sparingly, and 
only under circumstances which demonstrate it to 
be indispensable to the merits and justice of the 
_ gause.24 The court will not exercise this discretion 
to let in merely cumulative testimony.?> It must 
be shown that the party could not, with reasonable 
diligence, have obtained such evidence prior to the 


Y.—Sterry v. Arden, 1 Johns. 25. 


AL PN, 
Ch. 62 [aff 12 Johns. 536]. 


EQUITY 


Wood v. Mann, 30 F. Cas. No. 
17,958, 2 Sumn. 316. 


- [§§ 716-717 


hearing.26 Evidence taken on a preliminary matter, 
such as an.application for an injunction, cannot be 
used on final hearing except by order of court. os 
Affidavits in support of a bill and not taken on no- 
tice cannot be used on the hearing except by con- 
sent, express or implied.28 Where a cause is re- 
ferred to a master to take and report the evidence, 
with his conelusions, it is net competent on the 


| hearing of the cause for the court to hear or con- 


sider evidence that was not before the master.?9 
But upon an objection at the hearing that the re- 
port has been altered after it left his hand evidence 
may be heard upon that question without violating 
this rule.2® Generally all evidence to be available 
must be offered at the hearing,*+ and the court can- 
not subsequently inject evidence into the record 
which was not so introduced.*? It rests, however, 
within the sound discretion of the court to reopen 
the case for the introduction of additional testi- 
mony.** But as a general rule after final hearing on 
the merits, leave will not be granted to either party 
to adduce evidence of any fact which existed prior 
to the closmg of proofs, and was known or should 
have been known to the party or his counsel seeking 
the introduction of such additienal evidence.** This 
rule is, however, subject to exceptions, where the 
reason of the rule does not apply.*> After the cause 
has been fully argued and submitted to the court 
for its decision, it is improper for the court to re- 
ceive additional evidence from either party without 
the knowledge of the other,®® and after a decision of 
a cause on the merits, evidence ought never to be 
introduced calculated to affect the rights of the par- 
ties.87 Since the order of the introduction of evi- 
dence is not material in a chancery ecause,*® the in- 
troduction of documents and depositions by plain- 
tiff after defendant has rested cannot be objected 


Pa.—Dunlap v. Spiese, 250 Pa. 394, 
95 A 553; Freeman v. Stine, 13 Phila. 


Tenn.—Clark v. Carlton, 4.Lea 26. Hitchcock v. Tremaine, 12 F.| 28. 
452. Cas. No. 6,540, 9 Blatchf. 550; Cowan [a] Setting aside submission.— 
Va.—McConnico v. Moseley, 4 Call| v. Anderson, 184 Mich. 649, 151 NW | (1) A submission may be set aside 
(8 Va.) 360. ; 608. where the. cause has been held for 
15. Ebling v. Schuylkill Haven, 27. Warner v. Warner, 31 N. J.| decree, for the purpose of introducing 


244 Pa. 505, 91 A 360. 

16. Jones v. Galbraith, (Tenn. Ch. 
A.) 59 SW 350. And see generally 23. 
Trial [38 Cyc 1296 et seq]. (Va.) 376. 


J. Eq. 340. 


Eq. 225; Atty.-Gen. v. Steward, 21 N. 


Braxton v. Lee, 


additional proof. Darling v. Hanlon, 
197 Ala. 455, 73 S 20; Ex p. Ashurst, 
100 Ala. 573, 13 S 542; Magruder v. 
Campbell, 40 Ala. 611. (2) But ad- 


4 Hen. & M. 


17. 2 Daniell Ch. Pr. pp 623, 626; 29. Bolter vy. Kozlowski, 211 I1l.| ditional testimony cannot be intro- 
Newland Pr. p 158. ho ra NE 858. duced after the submission of the 
18. See also Trial [38 Cyc 1329]. Bolter v. Kozlowski, 211 Ill.| cause without the setting aside of 
19. Carey v. Giles, 10 Ga. 9. 19% 71 NE 858. the submission and the reopening of 
20. See supra § 684, 31. Lake Shore, ete., R.. Co. v.| the case. Darling v.. Hanlon, .197 
21. See infra § 718. McMillan, 84 Ill. 208; Ellguth v.]} Ala. 455, 73 S 20; Wilkinson v. Bus- 
22. De Butts v. Bacon, 7 F. Cas. | Litzinger, 199 Ill. A. 381; Wellman v.]| ter, 115 Ala. 578, 22 S 34. 
No. 3,717, 1 Cranch C. C. 569 [aff 6| Blackmon, 155., Mich, 672, 119 NW [b] After the rendition of an 
Cranch 252, 3 L. ed. 215]; Potter v.| 1102. See also Carson v. Sleigh,| opinion but before entering decree 
Wilson, 19 F. Cas. No. 11,342; Hol-| (Ala.) 78 S 229 [aff (Ala.) 77 S 380] | the court may allow the introduction 


dridge v. Bailey, 5 Ill. 124; Wendell v. 
Highstone, 52 Mich. 552, 18 NW 354. 
See also supra §§ 678-683. 


[a] 


[a] Exception to rule.—The cases 
where further proofs are allowed at 
the hearing are generally cases | 1102. 
where the proof is merely formal and 32. 


documentary, or cases where by some] Millan, 84 Ill. 


(construing Code [1907] p 1551). 
Documents filed, 
of parties after closing of proofs, 
should not be considered. 
v. Blackmon, 155 Mich. 672, 119 NW 


Lake Shore, etc., R. Co. v. Mc- 
208; 


of additional testimony if it con- 
cludes that it has an improper con- 
ception of the facts and desires ad- 
ditional light. Hudson County y. No- 
Name ies Co., 174 Mich. 109, 140 
NW 50 

34. Rants v. Miller, 199 Fed. 342; 
Juneau Water Co. v. Jualpa Co., 3 


in absence 


Wellman 


Ellguth v. Lit- 


excusable inadvertence some _ testi- | zinger, 199 Ill. A. 381. Alaska 382. 

mony has been overlooked. Western 33. U. S—vU. S. Gypsum Co. v. 35. Rankin v. Miller, 199 Fed. 342. 

Div. Western North Carolina R. Co.} Mackey Wall Plaster Co., 252 Fed. 36. Comstock v. Purple, 49 Ill. 158. 

v. Drew, 29 F. Cas. No. 17,484, 3 | 397, 164 CCA 321 [aff 244 Fed. 275]. 387. Webb v. Galloway, 1 Litt. 

Woods 691 [aff 103 U. S. 118, 26 L. Ala.—Darling v. Hanlon, 197 Ala. | (Ky.) 78; Atkinson v. Felder, 78 Miss. 

ed. 327]; Wendell v. Highstone, 52 | 455, 73 S 20. 83, 29 S 767. 

Mich. 552, 18 NW 354. Ark.—Hollabaugh v. Taylor, 134 38. Jones v. Galbraith, (Tenn. 
23. U. S.—Wood v. Mann, 30 F.| Ark. 415, 204 SW 628; Fromholz v.| Ch. A.) 59 SW 350. But see Latrobe 

Cas. No. 17,953, 2 Sumn. 316. MeGahey, 120 Ark. 216, “Lis: SW) vorsbDietrich, 114° Mdi-8. 2.778 WA "9Rs 
Md.—Ridgeway v. Toram, 2 Md. | 360 (where one of two complainants in 

Ch. 303. Ill—Washburn, ete., Mfg. Co. v.|a suit to set-aside a purchase of 
Mich.—Cowan v. Anderson, 184 | Chicago, Galvanized Wire Fence Co.,| stock of a manufacturing company 


Mich. 649, 151 NW 608. 119 Til. 


N. J.—Mullock v. Mullock, 28 N. J. 


Eq. 15. 

Movie Stewart v. Stewart, 41 Wis. eae Co., 174 Mich, 
624. 5 

24. Mullock v. Mullock, 28 N. J. 
Kq. 


30,, 6 NE 1915 
Kingsley, 130 Tiky A353 
Mich.—Hudson County v. No-Name 


N. Y.—Brinkley v. Brinkley, 56 N. 
Y. 192 [aff 2 Thomps. & C. 501]. 


for fraudulent representations was 
not called to testify until after de- 
fendants had concluded their testi- 
mony, and after his cocomplainant 
had testified in rebuttal, the court 
properly refused to receive the tes- 
timony). 


Kingsley V. 


109, 140 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to on the ground that such evidence is not proper 
rebuttal,®® and there is no error in a master’s per- 
mitting, in his discretion, plaintiff to introduce evi- 
dence after the close of defendant’s evidence, which 
is objected to as not in rebuttal, where defendant 
is permitted to introduce evidence in reply thereto.!° 
Whether ccunsel in his opening in an equity hearing 
may read a piece of documentary evidence in ad- 
vance of its being offered as such rests solely within 
the diseretion of the court.42 

_[§ 718] b. Proof of Exhibits. It was the prac- 
tice in chancery to permit proof viva voce at the 
hearing of the mere execution of an exhibit, not 
impeached by the pleadings.42 No proof calling for 
cross-examination or more than the proof of hand- 
writing could be received.4? The same practice, 
somewhat extended perhaps, is vecognized in the 
United States.44 It has been decided, however, that 
this method of proof is confined to exhibits com- 
posing a part of the pleadings in the canse.4® Where 
such proof is required an order must first be ob- 
tained for that purpose *® and notice of the appli- 
cation must be given,*7 as the order does not go of 
course, and a satisfactory excuse must be given for 
having failed to make the proof in the usual way.*® 
Documents set out or distinctly referred to in the 
pleadings and admitted,*® or of such a character 
that they prove themselves,®° may be read on the 
hearing without order or further proof; but docu- 
ments, although they prove themselves, if they are 
not set out or distinctly referred to in the pleadings, 
eannot be so read without giving notice of an in- 
tention so to do.°t Where the answer admits the 
execution of deeds, copies of which are filed as ex- 
hibits, objections as to the sufficiency of their pro- 
bate or registration must be made before the hear- 
ing.6? The proper method of attacking the authen- 
ticity of exhibits is by taking testimony before the 


EQUITY 


x 


[21C.J.] 588 
hearing in the usual and ordinary mode and not by 
the introduction of witnesses on the hearing.®3 The 
attaching to an answer of what is alleged to be a 
copy of a deed, upon which defendant bases certain 
claims, operates only to amplify the pleading, and 
the deed is not thereby proved and made evidence in 
the case.>4 

[§ 719] 3. Arguments and Rearguments. As a 
general rule the party having the burden of main- 
taining the affirmative of the issue has the right to 
open and conclude.®> On a hearing together of bill 
and eross bill, each party having material allega- 
tions to sustain under their respective bills, plain- 
tiff in the original bill is entitled to open and close.>* 
Where the cause is heard on bill, answer, and repli- 
cation and defendant introduces no evidence he has 
the right to close.5’ Where a petition in equity is 
reserved for the advice of the court upon a demurrer 
of the petitioner to respondent’s answer and a de- 
murrer of respondent to the replication of peti- 
tioner, the counsel for petitioner should go forward 
in the argument.°’ The plaintiff in a bill in the 
nature of interpleader, to obtain directions as to the 
distribution of a fund in his hands, may not be 
heard in argument.®? The court is not bound by the 
theory of counsel,®° but will look at the case made 
and notice points not urged.*!. A cause may be sub- 
mitted without argument.°? When the arguments 
have been once concluded no further argument can 
be heard without the permission of the court.®* It 
is competent, however, for the court while the case 
is still before it to order a reargument.** Leave to 
reargue will not be granted where there is a remedy 
by appeal, although some controlling principle of 
law may have been overlooked.®® But in proper 
eases a rehearing may be had even after decree.®® 

[§ 720] I. Findings. Findings of fact consti- 
tute a well recognized step in equity practice.®’ 


39. Jones v. Galbraith, (Tenn.|] Nelson, Walk. (Mich.) 449; Consequa | claiming as assignee and the others 
Ch? A.) 59 SW .350. v. Fanning, 2 Johns. Ch. (N. Y.)|as administrators of the deceased 
40. Warner v.-’ Bronson, 81 Vt.| 481. obligee, the one claiming as assignee 
£21 69: cA 1655; ~ [a] Waiver of notice.—Irregular- | is entitled to open and close. Rowe 
41. Trask v. Chase, 107 Me. 137,] ity in or want of notice may be: v. Hoagland, 7 N. J. Eq. 131. 
77 A 698. waived by failure to object to evi- 56. Murphy v. Stults, 1 N. J. Eq. 
42. Wood v. Mann, 30 F. Cas. No. | dence offered at the hearing. Chees- | 560. 


17,9538, 2 Sumn. 316; Lake v. Skin- 


bro v. Campbell, 8 Blackf. (Ind.) 401. 


57. Fall v. Simmons, 6 Ga. 265. 


ner, 1 Jac. & W: 9, 37 Reprint 278; 48. Bachelor v. Nelson, Walk. 58. Stedman vy. American Mut. L. 
Barfield v. Kelly, 4 Russ. 355, 4 Eng | (Mich.) 449; Consequa v. Fanning, 2| Ins. Co., 45 Conn. 377. 
Ch 355, 38 Reprint 839. I-Tohnss..Oh.., CN. Ye). c4 8h. 59. Houghton v. Kendall, 7 Allen 
43. Lake v. Skinner, 1 Jac. & W. 49. Dey v. Dunham, 2 Johns, Ch. | (Mass.) 72. 
(N. Y.) 182. Interpleader generally see Inter- - 


9, 37 Reprint 278. 
44. U 30 F. 


S.—Wood vy. Mann, 


50. Ark.—Walker v. Peay, 22 Ark. 


pleader [23 Cye 1]. 


Cas. No. 17,953, 2 Sumn.:316. .- 103; Trapnall v. Byrd, 22 Ark. 10. 60. Geney v. Maynard, 44 Mich. 
Ala.—Pierce v. Prude, 3 Ala. 65; Ky.—Potorf v. Fishback, 2 A. K. | 578, 7 NW 173. : 
Levert v. Redwood, 9 Port. 79. Marsh. 171. 61. Geney v. Maynard, 44 Mich. 
Ark.—Nick v. Rector, 4 Ark. 251, Mich.—Bachelor v. Nelson, Walk. | 578, 7 NW 173; Lyon v. Tallmadge, 

Ind.—Bennett v. Welch, 15 Ind.| 449. ; . 14 Johns, (N. Y.) 501. 
332; Foote v. Lefavour, 6 Ind. 473; N. Y.—Pardee v. De Cala, 7 Paige 62. Ridgely v. Carey, 4 Harr. & 
Gafney v. Reeves, 6 Ind. 71; Morton | 132. M. (Md.) 167. 


v. White, 5 Ind. 338; Sandford v. 
Shelby, 4 Blackf. 134. ¢ 

Ky.—Hughes v. Phelps, 3 Bibb 198. 

N. Y.—Barrow v. Rhinelander, 1 
Johns. .Ch.-°550°. .—[mod 
grounds 17 Johns. 538]. 

45. Bennett v. Welch, 15 Ind. 332; 
Crist v. Brashiers, 8 A. K. Marsh. 
(Ky.) 170. 

46. Crist v. Brashiers, 3 A. K. 
Marsh. (Ky.) 170; Bachelor v. Nelson, 
Walk. (Mich.) 449; Pardee v. De 
Cala, 7 Paige (N. Y.) 132; Emerson 
v. Berkley, 4 Hen. & M. (14 Va.) 
441; Chandler v. Neale, 2 Hen. & M. 
(12 Va.) 124; 2 Daniell Ch. Pr. p 444. 
But see Cosby v. Wickliffe, 7 B. 
Mon. (Ky.) 120 (notice alone suf- 
ficient without an order); Barrow Vv. 
Rhinelander, 1 Johns. Ch. (N. Y.) 
550 [mod on other grounds 17 Johns. 
538] (order and notice dispensed 
with under the special circumstances 
of the case). 

47. Sandford v. Shelby, 4 Blackf. 
(Ind.) 134 note; Cosby v. Wickliffe, 
7 B. Mon. (Ky.) 120; Bachelor v. 


on other 


Tenn.—Sequatchie, etc., Coal, etc., 
Co. v. Tennessee Coal, etc., Co., 131 
Tenn. 221, 174 SW 1122. 

51. Miller v. Avery, 2 Barb. Ch. 
(N. Y.) 582; Kellogg v. Wood, 4 Paige 
(N. Y.) 578. . 

52. Surget v. Byers, 23 F. Cas. No. 
13,629, Hempst. 715 [aff 19 How. 303, 
15 L. ed. 670]; Green v. Campbell, 55 
N. C. 446. 

53. Potorf v. Fishback, 2 A. K. 
Marsh. (Ky.) 171. 

54, anemia v. Shepard, 86 Mich. 
173. 

55. Dumas v. Pepper, 43 Ga. 361; 
Guerry v. Perryman, 6 Ga. 119; Van- 
cleave v. Beam, 2 Dana (Ky.) 155; 
Rowe v. Hoagland, 7 N. J. Eq. 131; 
Post’ v. .Torres, 7 Porto Rico Fed. 
See also Trial [38 Cyc 


[a] On a plea the party holding 
the affirmative has the right to open 
and close. Vancleave v. Beam, 2 Dana 
(Ky.) 155. 

[b] On a bill of interpleader, one 
claimant of a bond in controversy 


63. Lawrence v. Dana, 15 F. Cas. 
No. 8,136, 4 Cliff 1. 

64. Hudson vy. No-Name Hat Co., 
174 Mich. 109, 140 NW 507; Brinkley 
Ve o Brinkley, 06/9 IN. Yap boom Weutte ie 
Thomps. & C. 501]. 

[a] After opinion and before de- 
cree.—The court may after render- 
ing an opinion but prior to entering 
a decree order a reargument in the 
furtherance of justice and in order 
to properly determine the cause. Hud- 
son County v. No-Name Hat Co., 174 
Mich. 109, 140 NW 507. 


65. Bolles v. Duff, 56 Barb. (N. 
Yay 567% 
66. See infra §§ 871-885. 


67. U. S.—Dexter v. Arnold, 7 F. 
Cas. No. 3,856, 5 Mason 303; Linde- 
berg v. Doverspike, 141 Fed. 59, 72 
CCA 69 (construing Alaska Code 
Civ. Proes §" 732). 

Alaska.—Juniau Water Co. v. Jual- 
pa Co., 3 Alaska 382. 

Conn.—Lavette v. Sage, 29 Conn. 
577; Weeden v. Hawes, 10 Conn. 50; 
Russell vy. Cornwell, 2 Root 68; 


584 [210.J.] 


They embrace the substance of 


drawn by the trial court from the evidence,** and 
furnish the foundation on which the decree rests.°° 
The decree is a subsequent step,’° being the adjudi- 
cation of the court upon the issues raised."? 
ings are also distinet from the court’s opinion.” 
In some jurisdictions no findings are necessary other 
than such as are imported in the general finding 
for plaintiff or defendant,7* unless requested, al- 
though special findings are recognized as entirely 


Peters v. Rosseter, 1 Root 273; Sam- 
son v. Hunt, 1 Root 207. 
Tll.—Mitchell v. Mitchell, 263 Ill. 
165, 104 NE 1087; Bogda v. Glos, 244 
HE VS1>, 91 NE 657; Warden v. Glos, 


236) Tl]; 511, 86 NE 116. 
Iowa.—Campbell v. Ayres, 6 Iowa 
339. 
Me.—Peirce v. Woodbury, 100 Me. 
1, 60 A 424. 


Mass.—Smith v. Smith, 222 Mass. 
102, 109 NE 830; Cohen v. Nagle, 190 
Mass. 4, 76 NE 276, 2 LRANS 964, 
5 AnnCas 553. 

Nebr.—Farrell v. Bouck, 60 Nebr. 
771, 84 NW 260. 

N. Y.—Bonnette v. Molloy, 209 N. 
Y. 167, 102 NE 559 [mod 153 App. 
Div. 73,138 NYS, 67). 

N 


pO C.—Taylor Viueerson;, SAAN. C. 
98. 

Pa.—~Taylor v. Order of Sparta, 
Boa Pal 2556.4. 99 PA eLoiey sMbliney Vv. 


Schuylkill Haven, 244 Pa. 505, 91 A 
360; Crennell v. Fulton, 241 Pa. 572, 

A 783; Evans v. Quinlan, 240 Pa. 
298, 87 A 858; Mount Carmel Bor- 
ough v. Lehigh Valley Coal Co., 237 
Pa. 186, 85. A .137; Hastings Water 
Co. v. Hastings Borough,’ 216° Ra: 
178,' 65" A 403; ‘Jones’ vo Weir) 213 
Pa. 1385, 62 A 643; Gaynor y. Quinn, 
212 Pa. 362, 61 A 944, 

Tenn. —-Winchester 
1 Head 460 

Tex.—Cook v. Hancock, 20 Tex. 2; 
Hamilton v. Ward, 4 Tex. 356. 

Utah.—Salt Lake City v. Salt Lake 
City Water, etc., Co., 24 Utah 249, 
67 P 672, 61 LRA 648. 

Vt.—Vermont Marble Co., v. Hast- 
man, 91) (Vt. 425,101 A 151. 

Eng.—Broad v. Broad, 2 Ch. Cas. 
161, 22 Reprint 894; Bonham v. New- 
comb,''1° Vern. Ch. 215, 23 Reprint 
422; Brend v. Brend, 1 Vern. Ch. 213, 
23 Reprint 421. 

And see generally Trial [88 Cyc 
1953 et seq]. 

Decree on findings of jury see in- 
fra § 725. 

Decree on master’s findings see 
infra § o7, 

Recital of findings in decree see 


infra § 842 

68. Smith Vv. 222 Mass. 
102, 109 NE 830. 

69. McKenney v. Wood, 108 Me. 
335, 80 A 837; Smith v. Smith, '222 
Mass. 102, 109 NE 830. 


v. Winchester, 


Smith, 


70. Smith v. -Smith, 222° Mass. 
102, 109 NE 830. See infra § 820 et 
seq. 

71. , Smith yv. Smith, 222 Mass. 


102, 109 NE 830. See infra § 820. 

72. Finney v. Guy, 189 U.S. 335, 
23 SCt 558, 47 L. ed. 839; Hendryx v. 
Perkins, 123 Fed. 268, 59 CCA 266; 
Juneau Water Co. v. Jualpa Co., 3 
Alaska 382. 

{a] In Alaska the judge’s writ- 
ten opinion does not constitute the 
findings of fact required by Code Civ. 


Proc. § 209. Juneau’ Water Co. v. 
Jualpa Co., 3 Alaska 382. But see 
Lindeberg v. Doverspike, 141 Fed. 


59, 72 CCA 69 (construing Code Civ. 
Proc. § 372, and holding that in the 
absence of ‘objection and motion for 
further findings, it was not reversible 
error to include the court’s conclu- 
sions of law in its opinion). 

{b] In Michigan it is provided by 
statute that an opinion shall be filed 
within six months after the.cause is 
finally submitted. See Hoste v. Dal- 
ton, 187 Mich. 522, 100 NW 750. 
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the conclusions 


Find- 


[c] In Pennsylvania it is the 
practice for the chancellor to incor- 
porate in his adjudication a discus- 
sion of the salient points involved in 


the case, including, when useful, 
references to the testimony. Evans 
Vv. a ae 240 Pa. 298, 87 A 858. 


U. S—Cameron v. U. S., 148 
Ws “ 3.01, 13 -SCt1595,03'T. Lived; 459); 
Whitney v. Whitney, El., etc., Co., 
180 Fed. 187 [aff 183 Fed. 678, 106 
CCA 28 (certiorari den 219 U. S. 588, 
31 SCt 472, 55 Ls. ed. 348) J. 

Colo.—Buckers Irr., Milling, etc., 
Co.:v. Farmers’, etc., Ditch ‘Co., 31 
Colo. 62, 72 P. 49. 

Me.—Murphy v. Utah Min., etc., 
Co., 114 Me. 184, 95 A 887; McKenney 
v. Wood, 108 Me. 335, 80 A 887; 
panes v. Woodbury, 100 Me. 1, 60 A 


Mass.—Cohen y. Nagle, 190 Mass. 
4, 76 NE 276, 2 LRANS 964, 5 Ann 
Cas 553; Jordan v. Buschmeyer, 97 
Mo. 94, 10 SW 616; Judge v. Booge, 
47 Mo. 544; Kehoe v. Taylor, 31 Mo. 
A. 588. 

N. H.—Kidd v. New York Security, 
OLGA: CO, we LOwN cp Pl A Dae RAS ERTS 

N. J.—Beall v. New York, etc., Wa- 
terCos 987 Ni F. Ha. 890; S108) A576: 

Porto Rico.—Franceschi v. Jones, 8 
Porto Rico Fed. 632; Leake v. Oli- 
vieri, 8 Porto Rico Fed, 114. 

Wash.—Kilroy v. Mitchell, 2 Wash. 
407, 26 P 865. 

[a] Judgments and decrees dis- 
tinguished in matter of findings.— 
“Judgments of law are found upon 
general or special verdicts of juries, 
or findings of the court which take 
the place thereof. Without such 
verdicts or findings there is nothing 
to support the judgment. Cases in 
equity stand upon a different basis. 
The decrees therein, while founded 
upon facts the same as in cases at 
law, are placed upon a broader basis 
than any technical determination of 
what has been proven by the testi- 
mony; such judgments really stand 
upon the entire evidence in the cause. 
It will thus be seen that the reasons 
for holding findings essential in a 
law case do not obtain in a cause in 
equity. Besides, on review in this 
court, a judgment at law will usually 
stand or fall upon the verdict or 
findings, without any reference to the 
evidence as a whole; while in equity 
it is the duty of this court to retry 
the cause, not upon verdicts or find- 
ings, but upon the testimony intro- 
duced in the court below.” Kilroy v. 
Mitchell, 2 Wash. 407, 408, 26 P 865. 

74 Cohen v. Nagle, 190. Mass. 4, 
oe 276, 2 LRANS 964, 5 AnnCas 
5 

75. Peirce v. Woodbury, 100 Me. 
1, 60 A 424; Cohen v. Nagle, 190 
Mass. 4, 76 NE 276, 2 LRANS 964, 
5 AnnCas 553; Beall v. New York, 
etc., Water Co., 87 N. J. Eq. 390, 
101 A 576; Leake v. Olivieri, 8 Porto 
Rico Fed. 11 4. 

{a] Discretion of court.—‘It is 
undoubtedly true that in other juris- 
dictions the practice is quite com- 
mon, and is a growing practice in 
this state, for the justice hearing the 
cause to file a finding of facts with 
the decree. But the determination 
of this question rests wholly in the 
discretion of the sitting justice. In 
a majority of cases a finding of 
facts by one who has heard the case 
is both satisfactory to the parties 


proper or even desirable.” Where findings are made 
the decree must respond thereto;7® but immaterial 
findings are harmless.” 

Sufficiency of findings. 
the issues,’® and where the deeree is in conflict with 
the findings but in accord with the pleadings the 
latter controls. ( 
distinguished from mere legal conclusions,°** should 
be found directly and positively,®? and the findings 


Findings must be within 


The specific, ultimate facts,°° as 


and helpful to the appellate court. 
But cases may arise and do occur, 
when the presiding justice may feel 
that the right of the parties should 
not be influenced, upon the one side 
or the other, by the effect of a find- 
ing, which has all the force of a 
verdict of a jury.” Peirce v. Wood- 
bury, 100 Me. 1, 22, 60 A 424, 426. 

76. Sherwood are ‘Smolt, 198. HLA a Lape Nk 
508; Kilpatrick v. Wiley, 197 Mo. 123 
95 SW 213; Kidd v. New York Secur- 
ity: setes, Con oaeNe He dos aide Aino: 
Salt Lake City v. Salt Lake City Wa- 
ter, etc:, Co., 24 Utah 249,.67 .P 672, 
61 LRA 648. 

77. Dalton v. Hazelet, 182 Fed. 
561, 105 CCA 99; Pickard v. Clancy, 
225 Mass. 89, 118 NE 838. 

[a] TIllustration.—Where an order 
for findings in favor of complainant 
did not call for findings by defend- 
ant, and the decree was sustained by 
plaintiff’s findings of fact and con- 
clusions of law adopted by the court, 
the fact that the court also allowed 
some of defendant’s proposed findings 
subsequently served was immaterial. 
Dalton v. Hazelet, 182 Fed. 561, 105 
CEA" 99: 

78. Pickard v. Clancy, 225 Mass. 
89, 113 NE 838; Kilpatrick v. Wiley, 
197 Mo. 128, 95 SW 213. And see 
infra § 854. 

79. Cook v. Newbold, 189 Til. A. 


ec 


537 

80. Bogda v. Glos, 244 Ill. 575, 91 
NE 657; Fricke v. Fricke, 124 Ill. A. 
389; Adamski v. Wieczorek, 93 Ill. A. 
357; Drennan v. Huskey, 31 Ill. A. 
208; Farrell v. Bouck, 60 Nebr. 771, 
84 NW 260; Kley v. Healy, 9 Misc. 


93, 29 NYS 3 [aff 149 N. Y. 346, 44 
NE 150]. 
81. Bogda v. Glos, 244 Ill. 575, 


91 \NE° 657: 

82. Weeden v. Hawes, 10 Conn. 50; 
Bacon v. Childs, 1 Root (Conn.) 466; 
Rumsey v. People’s R. Co., 144 Mo. 
175, 46 SW 144; Kley v. Healy, 149 
N. Y. 346, 44 NE 150 [aff 9 Misc. 93, 
29 NYS 38]; Mount Carmel Borough 
v. Lehigh Valley Coal Co., 237 Pa. 
186, 85 A 137; New Cumberiand Bor- 
ough v. Riverton Cons. Water Co., 
232 Paob31, 81 A’799> eee v. Nor- 
ris, 216 Pa. 184, 65 AS 

[a] Implied meas 4) A nec- 
essary fact cannot be implied from 
the facts found. Weeden v. Hawes, 
10 Conn. 50. (2) “Everything as- 
serted to support the judgment must 
appear in the statement of facts. No, 
fact can be implied from the con- 
clusions of law.’’ Kley v. Healy, 9 
Misc. 93, 95, 29 NYS 8, 5 [aff 149 N. 
Y. 346, 44 NE 150]. 

[b] Alternative findings are in- 
sufficient. Kley v. Healy, 149 N. Y. 
346, 44 NE 150 [aff 9 Misc. 93, 29 
NYS 3]. 

[c] Adoption of requests for find- 
ings.—"‘The judge in equity cases 
should find the facts and state his 
conclusions of law distinctly and af- 
firmatively in his own order and his 
own way. He may adopt and use 
the language of requests by either 
party. It is not only convenient and 
a saving of labor to do so, but fre- 
quently conduces to accuracy of de- 
tail where the evidence is voluminous 
or conflicting. But when he does this 
he should adopt the findings fully 
and explicitly as his own in such 
manner as to leave no room for 
doubt that they are his independent 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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should be consistent with each other.8? But all in- 
tendments are indulged in favor of the findings,§+* 
and very general findings may be sufficient in the 
absence of exceptions thereto.*® It is not necessary 
to find evidentiary facts,8¢ immaterial facts,’’ or 
facts admitted by the answer,®* and no findings are 
necessary where the decree is based on admissions 
by demurrer,®® or upon the absence of evidence,®° 
or where the bill is dismissed for want of equity.° 
Where findings of fact are not required to be made, 
but the court nevertheless makes them, failure to 


XIX. SUBMISSION OF ISSUES TO JURY, 


A. Discreticnary Power of Court—1l. 

In the absence of express statutory or 
constitutional provisions a jury is no part of the 
chancery system. The court has the power to de- 


[§ 721] 
In General. 


all 
of 


judicial conclusions. 
so adopted, if requiring answer ex 
majore cautela, should be affirmed 
or refused separately so as to avoid 
all possibility of confusion with his 
own findings on what he considers 
the relevant and material points of 
the case.” Dickey v. Norris, 216 Pa. 
184, 189, 190, 65 A 541, 543. 
83. People’s Nat. Bank v. Kern, 8 
Pa. Dist. 72. 
2 OD mest. 


Buchanan v. Roy, 
Remington v. Willard, 15 Wis. 
583; Catlin v. Henton, 9 Wis. 476. 

86. Royal v. Lange, 15 Cal. A. 724, 
115 P 750; Koch v. Arnold, 242 Ill. 
208, 89 NE 1028; Cann v. Hughes, 
201 Ill. A. 603, 605; Touhy v. Wells, 166 
Ill. A. 192; Brown v. Peterson, 117 
Till. A. 401; Dey v. Dunham, 2 Johns. 
Ch. (N. ¥.) 182 [rev on other grounds 
15 Johns. 555]; Evans vy. Quinlan, 
240 Pa. 298, 87 A 858. 

[a] .That certain testimony was 
presented on a given issue need not 


the 
law 


cide whether 


sues 


issues, 
or issues 
Requests not 


85. 


be found. Evans v. Quinlan, 240 Pa. 


298, 87 A 858. 

87. Synnott v. Shaughnessy, 130 
U. S. 572, 9 SCt 609, 32 L. ed. 1038. 

88. Nathan v. Brown, 197 Ill. A. 
533; Hinton v. Tyler, 163 Ill. A. 454. 

89. Heacock v. Hosmer, 109 Ill. 
245; Joseph N. Hisendrath Co. _v. 
Gebhardt, 124 Ill. A. 325 [aff 222 Ill. 
113, 78 NE 22]. 

90. rae v. Glos, 236 Ill. 511, 
86 NE 116; Knox :v. Holy Trinity 
Church, 21 Pa. Dist. 63. f 

[a] The better practice on dis- 
missal for want of proof is to file an 
opinion indicating the points on 
which the evidence is insufficient. 
Knox v. Holy Trinity Church, 21 Pa. 


Dist. 63. 

91. Jackson v. Sackett, 146 Ill. 
646; 35 NE 234; Neimes v. Strass- 
heim, 176 Ill. A. 16. See also infra 
§ 805. 

92. Peirce v. Woodbury, 100 Me. 

60 A 424. 

4 Farrell v. Bouck, 60 Nebr, 771, 


0. 

94. U. S.—lLindeberg v. -Dover- 
spike, 141 Fed. 59, 72 CCA 69 (con- 
struing Alaska Code Civ. Proc. 

2). 
agate arene Water Co. v. Jual- 
‘pa Co., 3 Alaska 382. , 

N. Y.—Callahan v. Keeseville, etc., 
R. Co., 199 N. Y. 268, 92 NE 747 [rev 
131 App. Div. 306, 115 NYS 779]. 

Pa.—Taylor v. Order of Sparta, 254 
Pa. 556, 99 A 157; Hastings Water 
Co. v. Hastings Borough, 216 Pa. 
178, 65 A 403; Migs v. Quinn, .212 

. 862, 61 A 944. 
aig oa ya Marble Co. v. East- 
man, 91 Vt. 425, 101 A 151. 

See also generally Trial [38 Cyc 

et seq]. 
ane. Lip v. Mitchell, 2 Wash. 

(26 PB 86b. . 
ese! Callahan v. Keeseville, etc., R. 
Co., 199 N. Y. 268, 92 NE _ 747 [rev 
131 App. Div. 306, 115 NYS 779). 


of fact, 
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tion.9& 
tive.®7 


they are is- 
and neither 


[a] Rule applied.—No finding of 
the lack of a remedy at law is nec- 
essary where a stockholder sues on 
behalf of the corporation to rescind 
a contract on the ground that the 
corporation is controlled by persons 
adverse to its interest with reference 
to the contract. Callanan v. Keese- 
ville; -ete.y RB: €o., L199) Ny, Ye. 2683092 
NEAT [rev 131) App. Diva 306, 115 
NYS 779). 

97. Dey v. Dunham, 2 Johns. Ch. 
(N. Y.) 182 [rev on other grounds 
15. Johns. °555]. 

98. See Juries [24 Cye 111]. 

99. U. S.—Facific Coal Co. v. Pio- 
neer Min. Co., 205 Fed. 577, 123 CCA 
593; Nashville R., ete., Co. v. Bunn, 
168 Fed. 862, 94 CCA 274; Herds- 
man v. Lewis, 9 Fed. 853, 20 Blatchf. 
266; Ely v. Monson, ete., Mfg. Co., 
8 EF. Cas. No. 4,481; Goodyear v. 
Providence Rubber Co., 10 F. Cas. 
No. 5,583, 2 Cliff. 351 [aff 9 Wall. 
788,009 1. ed. 566]. 

Ala.—Kimball Vv. Cunningham 
Hardware Co., 78 S 787; Alabama, 
etc., R. Co. v, Aliceville Lumber Co., 


T4 S 441; Ex: p.. Colvert, 188. Ala. 
650, 65 S 964; Mathews y. Forniss, 
91 Ala. 157, 8 S 661; Anonymous, 


35 Ala. 226; Alexander y. Alexander, 
5 Ala. 517; Kennedy v. Kennedy, 2 
Ala. 571. 

Ariz.mHenry v.. Mayer, 6 Ariz. 103, 
d3 P..590: Colev. Bean; 1 Ariz..377; 


25 P5338. 
Ark.—State vy. Churchill, 48 Ark. 
426, 3 SW 352, 880; Ringgold v. 


Patterson, 15 Ark. 209. 

Cal.—Crocker v. Carpenter, 98 Cal. 
418, °33)-P -271; Kish vy. Benson, 71 
Cal, 428, 12 P 454; Smith v. Rowe, 
4 Cal. 6. 

Colo.—Central L. Assur. Soc, v. 
Mulford, 45 Colo. 240, 400 P 423; 
Heron y. Weston, 44 Colo. 379, 100 
P 1130; Saint v.. Guerrerio, 17 Colo. 
448, 30 P 335, 31 AmSR 320; Abbott 
v. Monti, 3 Colo. 561. 

Del.— Killen v. Purdy, (Ch.) 95 A 
908; Sparks v. Farmers’ Bank, 3 Del. 
Ch. 225. 

D. C.—Webb v. King, 21 App. 141; 
Moran vy. Sullivan, 12 App. 137. 

Fla.—Smith v. Croom, 7 Fla. 180. 

Tll._— Keith v. Henkleman, 173 Ill. 
137, 50 NE 692; Phillips v. Edsall, 
127 111. 535, 20 ND 801; Russellyv: 
Paine, 45 Ill. 350; Gunning v. Sorg, 
io mA mooie ertiun calla: pte OKO ears 
NE 870]; Tobiason y. Wurts, 107 
TH, OAL, G3. 

Ind.—Miller v. Evansville Nat. 
Bank, 99 Ind. 272; Lake Erie, etc., 
R. Co. v. Griffin, 92 Ind. 487; Helm 
vy. Huntington First Nat. Bank, 91 
Ind. 44; Lapreese vy. Falls, 7, Ind. 
692: Ray v. Doughty, 4 Blackf, 115. 

Kan.—State v. Circleville State 
Bank, 84 Kan. 366, 114 P 381; Mitch- 
ell vy. Simpson, 62 Kan. 343, 63 P 
440: Maclellan v. Seim, 57 Kan. 471, 
46 P 959; Morgan y. Field, 35 Kan. 
162, 10 P 448; Delaney v. Salina, 34 
Kan, 532, 9 P 271; Hixon v. George, 
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find a‘] the facts is not necessarily fatal to the de- 
cree;°” but it has been held that where the findings 
purport to cover all the’ facts, the omission of a 
material fact is error.®? 

Conclusions of law are required in some jurisdic- 
tions,°* but not in others;®° and even where usually 
necessary they are not required where tliey neces- 
sarily result from the nature of the cause of ac- 
Such conclusions should not be argumenta- 


AND DIRECTION OF ACTION AT LAW 

party is entitled as of right to have an is- 
sue of fact tried by a jury.°®® 
however, that the court has power to submit issues 
of fact to a jury, but whether it shall do so or not 
rests in its discretion.®® 
portion of the issues of fact which it chooses to a 


It is equally true, 


The court may send any 


18 Kan, 
Kan. 414. 

Ky.—Anheier v. De Long, 164 Ky. 
694, 176 SW 195, AnnCas1917A 239; 
Walton Brick Co. v. Anderson Fay., 
tc. 7) Works, 142) tke) 274 As AS 
136; Stirman y. Crabtrees, 122 SW 
194; Barnes v. Johnson, 111 SW 372, 
33 Kyl 803; Rosser vy. Boulden, 105 
SW 901, 32 KyL 295; Reese v. Yout- 
sey, 113 Ky. 839, 69 SW 708, 24 Kyl 
603; Ford v. Ellis, 56 SW 512, 21 KyL 


253; Kimball v.. Connor, 3 


18387; Blakey vy. Johnson, 13 Bush 
197, 26 AmR 254; Kennedy  v. 
Ten Broeck, 11 Bush 241; Head vy. 


Head, 3 A. K. Marsh. 112; Ayers v. 
Scott, Ky. Dec. 162; Edelen v. Barber 
8 KyL 268; Bailey v. Nichols, 8 
KyL 64; Maloney v. St. Louis Mut. 
Ins. Co., 6 Ky. Op. 495. 

Md.—Baker vy. Safe-Deposit, ete., 
Co., 93 Md. 368, 48 A 920, 49 A 623; 
Hilleary v. Crow, 1 Harr. & J. 542; 
Fornshill vy. Murray, 1 Bland 479, 
18 AmD 344, 

Mass.—Perry v. Pye, 215 Mass. 403, 
102 NI 653; Ginn v. Almy, 212 Mass. 
486, 99 NE 276; Cogan v. Cogan, 202 
Mass. 58, 88 NE 662; Moore v. Ja- 
cobs, 182 Mass. 482, 65 NE 847; 
Shapira v. D’Arcy, 180 Mass. 377, 62 
NE 412; Bourke y. Callanan, 160 
Mass. 195, 35 NE 460; Stratton y. 
Hernon, 154 Mass, 310, 28 NE 269; 
Elliott v. Balcom, 11 Gray 286. 

Mich.—-Morton v. Johnston, 124 
Mich. 561, 88 NW 369; Wendell v. 
Highstone, 52 Mich. 552, 18 NW 354. 


Minn.—Cochran v. Cochran, 96 
Minn. 523, 105 NW 183; Roussain 
v. Patten, 46 Minn, 308, 48 NW 


1122; Jordan v. White, 20 Minn. 91. 

Miss.—First State Bank y. Lincoln, 
97 Miss. 720, 53 S 387; Carradine v. 
Carradine, 58 Miss. 286, 38 AmR 324; 
Pittman vy. Lamb, 53 Miss, 594; Truly 
v. Lane, 15 Miss. 325, 45 AmD 305; 
ller v. Routh, 8 How. 276. 

Mo.—Bick v. Williams; 181 Mo. 
526, 80 SW 885; Bly v. Coontz, 167 
Mo. 371, 67 SW 299; Bronson v. 
Wanzer, 86 Mo. 408; Keithley v. 
Keithley, 85 Mo. 217; Lockwood vy. 
Lunsford, 56 Mo. 68; Gorman v. 
Aust, 55 Mo. 163; Weil v. Kume, 
49 Mo 158; McCullough y. McCul- 
lough, 31 Mo. 226; Gamble y. John- 
son, 9 Mo. 605. 

Mont.—Yellowstone Nat. Bank v. 
McCullough, 51 Mont, 590, 154 P 919; 
Black v. Black, 5 Mont. 15, 2 P 317; 
Fabian v. Collins, 3 Mont. 215; Si- 
monton v. Kelly, 1 Mont. 483. 

Nebr.—Welch vy. Tipperry, 92 NW 
582; Lewis vy. North, 62 Nebr. 552, 
87 NW 312, 

Nev.—Duffy v. Moran, 12 Nev. 94; 
Van Vieet-sve Olint 4 Nevin 95)" 97. 
AmD 513; Low vy. Crown Point Min. 
Co., 2° Nev. 75. 

N. H.—Genest v. Odell Mfg. Co., 
Tie Ne. 8650 C4 Al 598%) Patrick vs 
Cowles, 45 N. H. 5638; Tappan vy. 
Bivans, 1s N.H. 311, 

N. J.—Carpenter 


; v. Easton, 
laa KOLO. 


eltey 
26 N. J. Eq. 168; 


Black v. 
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jury for trial,! submitting such issues as it desires 
to be advised upon,? and refusing to submit others,? 
which it may try itself, or it may send any portion 
of them to another jury or to a referee.® 
may take the advice of different juries at different 
times as to the issues of fact involved, by submit- 
ting to them questions for their consideration and 
Where a jury impaneled to try an issue 
fails to agree, the court may refuse to call another 


; Wash. 585, 36 P 490; Dearborn Foun- 


answer.® 


Shreve, 13 N. J. Eq. 455; Trenton 
Banking Co. v. Woodruff, 2 N. J. Ea. 
ae Miller v Wack, 1 N. J. Eq. 

N. Y.—MacNatghton v. Osgood, 114 
N. Y. 574, 21 NE 1044 [rev 41 Hun 
109, 3 NYSt 795]; Randall v. Ran- 
dall,; 114 N.Y. 499, 21. NE 1020; 
Acker v. Leland, 109 N. Y. 5, 15 NE 
743; Clark v. Mosher, 107 N. Y. 118, 
14 NE 96, 1 AmSR 798 [rev 26 NY 
WklyDig 60]; Brinckerhoff v. Bost- 
wick, 105 N. Y. 567, 12 NE 58 [rev 
on other grounds 43 Hun 458, 6 NYSt 


720]; Carroll ‘v. Deimel, 95 N. Y. 
252 [rev on other grounds 13 NY 
WklyDig 401]; Brinkley v. Brink- 


ley, 56 N. Y. 192; Vermilyea v. Pal- 
mer, 52 N. Y, 471; Colman y. Dixon, 


50UNSY, 5725 Colie-v.  Tiftt,, 47 NiYe 


119; Palmer vy. Lawrence, 5 N. Y. 
389; Clarke v. Brooks, 1 Abb. Dec. 
355, 2 AbbPrNS 404; Wurster v. 


Armfield, 98 App. Div. 298; 90 NYS 
699;.Megrue y. United L. Ins. Assoc., 


T1-Hun 174, 24° NYS 618; Paul v. 
Parshall, Sheld. 297, 14 AbbPrNS 
138; wiCantoni: vy. uorster, 12), Misc. 


343, 33 NYS 565; Townsend v. Graves, 
3 Paige 453; Dale v. Roosevelt, 6 
Johns:t Chi 255; oSmith  y..:Carll, “5 
Johns. Ch. 118; Smith v. Brush, 1 
Johns. Ch. 459; Munson v. Reed, 
Seaike 580. 
C.—Moye v. Codgell, 66 N.. C. 

403° Burbank v. Wiley, 66 N. C. 58. 

N. D.—Packham y. Van Bergen, 
8 N. D. 595, 80 NW 759. 

Oh.—Carlisle v. Foster, 10 Oh. St. 
198; St: Clair v: Piott, Wright 537; 
Goddard v. Leach, Wright 476. 

Okl.—Gamel v. Hynds, 171 P 921; 
Crump v. Lanham, 168 P 43; Baugh- 
man v. Hebard, 166 P 88; Success 
Realty Co. v..Trowbridge, 50 Okl. 402, 
159 P 898; Oklahoma Trust Co. v. 
Stein, 39 Okl. 756, 136 P 746; Wat- 
son. v. Borah, 37 Okl. 357, 132 P 347; 


Page Vee daynch, .9 VOkI. 156; ' 59. “P 
Or.—Raymond v. Flavel, 27 Or. 
219, 40 P 158; Swegle v. Wells, 7 
Or: (222: 
Pa.—Hesrs v. Calender, 120 Pa. 
138, 13 A’ 720; Reno v. Moss, 120 


Pa, 49,°13 A 716; Frank’s App., 59 
Pa. 190; Baker v. Williamson, 4 Pa. 
456; Canavan v. Paye, 34 Pa. Super. 
91; Confair ‘v. Ann, 23 Pa. Dist. 861; 
Roush v. Nippel, 15 Pa. Dist. 262, 
31 Pa. Co. 568; Flory v. Bangor Wa- 


ter -€o., 4 Pa. Dist), (6438-Whrich) Vv, 
Dhrich; 45 Paw Co. 1315 "Ressler »v. 
Witmer, 1 Pearson 174; Uhrich v. 
Uhrich, 3 Del. Co. 281 


S. C.—Trimmier vy. Liles, 58 S. C. 
284, 36 SE 652; Neal v. Suber, 56 
S. C. 298, 33 SE 463; Hammond v. 
Foreman, 43 S. C. 264, 21 SE 3; ‘As- 
bill v. Asbill, 24 S. C. 355; Peake v. 
Peake, 17 S. C. 421; Price v. Brown, 
be C. 144; Anonymous, 1S. C. Ea. 

S. D.—Kickland vy. Egan, 36 S. D. 
428, 155 NW 192; Thomas vy. Ryan, 
24 S, D. 71, 123 NW 68. 

Tenn.—Allen v. Saulpaw, 6 Lea 
By Simmons v. Tillery, 1 Overt. 

Va.—Catron y. Norton Hardware 
Co., 123 Va. 380, 96 SE 853; Stevens 
ve Duckettil0y Va. 17, 57 SE! 601s 
Robinson v. Allen, 85 Va. 721,-8 SE 
835: Keagy v. Trout, 85 Va. 390. 7 
SE 329; Pairo v. Bethell, 75 Va. 825: 
Beverly v. Walden, 20 Gratt. (61 Va.) 


Wash.—Wintermute v. Carner, 8 


EQUITY 


The court 


dry. Co. av Augustine, 5 “Wash. §7, 
31 P 327;. Wheeler v. Ralph, 4 Wash. 
617,730 P 709; State v. Lichtenberg, 
4 Wash. 553, 30 P 659; Installment 
Bldg., ete, Co. v. Wentworth, 1 
Wash, 467, 25 P 298. 

W. Va.—Mahnke v. Neale, 23 W. 
Va. 57; Setzer v. Beale, 19 W. Va. 
274; Powell v. Batson, 4 W. Va. 610. 

Wis.—Mason y. Pierron, 69 Wis. 
585, 34 NW 921; Gill v. Rice,.13 Wis. 
ae Waterman v. Dutton, 5 Wis. 
41 

Wyo. —Chosen Friends Home, etc., 
League vy. Otterson, 7 Wyo. 89, 50 
P 194, 

Eng.—Bovill v. Hitchcock, L. R. 3 
Ch. 417; Cocks v. Foley, 1 Vern. Ch. 
359, 23 Reprint 522. 

[a] Nature of discretion.—The 
ordering of issues depends on the 
application of sound legal discre- 
tion to the circumstances of the 
case. It is not a power to be ex- 
ercised at pleasure, and depending 
on arbitrary discretion. Ordering an 
issue must always depend upon 
sound discretion, to be cautiously 
and diligently exercised, according 
to the circumstances of each par- 
ticular case. Stevens v. Duckett, 107 
Var tise Oy fis OO ke: 

[b] Where submitted.-—(1) In his 
discretion, the chancellor may sub- 
mit to a jury controverted issues of 
fact, and may impanel the jury him- 
self or certify the questions to a 
law court for trial by jury. Ex p. 
Colvert, 188 Ala. 650, 65 S 964. (2) 
A county court sitting in chancery 
has a right to direct an issue to be 
tried on the common-law side of the 
same court. Ford v. Gardner, 1 Hen. 
& M. (11. Va.) 72. 

{c] Damages.—The court may in 
its discretion award an issue to as- 
certain damages. State vy. Circle- 
ville State Bank, 84 Kan. 366, 114 
P 381; Ayres v. Robbins, 30 Gratt. 
(71 Va.) 105. But see Linthicum 
v. Washington, etc., R. Co., 124 Mad. 
263, 92 A 917 (in a suit for specific 
performance, damages for breach of 
contract should be determined by the 
court, instead of submitted to a 
jury). 

{d] The federal equity rules do 
not affect the discretionary power 
of referring’ to a jury questions of 
fact which are incidental and subor- 
dinate to the main contention. Vos- 
burg Co. v. Watts, 221 Fed. 462, 137 


CCA 242 
he Colo.—Royce v. Latshaw, 15 


Golo YAr?420) 62> Pu6o7: 
igh —Carlin v. Donegan, 15 Kan. 

Mo.—Waddington v. Lane, 202 
Mo. 387, 100 SW 1139. 

Mont.—yYellowstone Nat. Bank vy. 
ry ine sass 51 Mont. 590, 154 P 

N, Y.—Clarke v. Brooks, 1 Abb. 
Dec, 355, 2 AbbPrNS 404. 

Okl.—Wah-tah-noh-zhe v. Moore, 
36: Ok). 681,°129°P 877; 

2. Oklahoma Trust Co. v. Stein, 
39 Okl. 756, 186 P 746. 

3. Cope v. Cope, 207 Ill. A. 617: 
Oklahoma Trust Co, v. Stein, 39 OK. 
(oon Lebo PavAs 
sae Iil.— Pankey vy. Raum, 51 Til. 

Iowa.—Chamberlain v. Juppiers, 11 
Iowa 513. 
pret —Carlin vy. Donegan, 15 Kan. 
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jury, and may decide the case on the evidence al- 
ready heard.’ The exercise of this discretion will not 
be disturbed by an appellate court unless the dis- 
cretion has been abused.® 

Feigned issues. 
submitting questions of fact to a jury is substan- 
tially that which prevailed under the old chancery 
practice of awarding feigned issues and taking ver- 
dicts upon them.® 


The practice in equity cases of 


In many jurisdictions feigned 


Mo.—Besshears v. Rowe, 46 Mo. 
50% 

.Mont.—Clark v. Nichols, 3 Mont. 
372 

Ok. —Wah-tah- phe zhe v. Moore, 


36 Okl. 631, 129 P 877. 

5. Carlin v. Donegan, 15 Kan. 495; 
Oklahoma Trust Co. v. Stein, 39 Okl. 
756, 1386 P 746. , 

6. Mitchell v. Simpson, 62 Kan. 
348, 63 P 440; Lentile v. Hart, 66 
Ni VCe, 421; 

7. Hardy v. Dyas, 203 Ill. 211, 67 
NE 852; Keithley v. Keithley, 85 Mo. 
217, 

8. See Appeal and Error § 2808. 

9. MacNaughton y. Osgood, 114 N. 
Y. 574, 21 NE 1044 [rev 41 Hun 109, 
3 NYSt 795]; Randall v. Randall, 114 
N. Y. 499, 21 NE 1020; Acker v. Le- 
land, 109 N. Y. 5, 15 NE 743; Ver- 
milyea v. Palmer, 52 N. Y. 471. And 
see cases infra this note. 

[a] Definition, nature and form.— 
(1) “An issue, or, as it is commonly 
called, a feigned issue, is a mode of 
procedure adopted from the civil law 
by courts of law as well as courts 
of equity as a means of having some 
questions of fact arising incidentally, 
and to be made the foundation of 
some order or decree, determined by 
the verdict of a jury. It is called a 
feigned issue for the reason that its 
object is not the establishment of 
a legal right on which a judgment 
shall regularly follow, but the ascer- 
tainment by a former trial of some 
issue of fact arising in another 
exw.se, and material to the decision of 
the latter.” American Dock, ete., 
Co. v. Public School Trustees, 37 N. 
J, Eq. 266, 269. (2) ‘‘The issue may 
be in any form adapted for a trial 
in a court of law before a jury. 
Where convenience requires it, the 
issue may be framed as if upon a 
wager; or, if practicable, formal 
pleadings in an ordinary action at 
law may be resorted to. and the is- 
sue may be in such form as to pre- 
sent the real subject matter in con- 
troversy without losing its character 
as a feigned issue.” American Dock, 
etc., Co. v. Public School Trustees, 
37 N. J. Ea. 266, 270 [quot in part 
Wilson vy. ‘Howland, 84. Nw Jd Hig. 
14, 93 A 688]. (8) “A feigned is- 
sue is in form a complete action, and 
whether it shall be granted is largely 
a matter of discretion with the 
court.” Knowles v. Jacobs, 4 Pa. 
Super. 268, 272 [quot Paugh vy. Dela- 
ware County Trust,-etc., Co., 62 Pa. 
Super. 523, 527]. (4). “Lt is) tov be 
molded as the court dictates, and 
the mode in which this is done is 
not the subject of a writ of error.” 
Knowles vy. Jacobs, supra. (5) 
“While these issues are in an espe- 
cial manner within the equitable 
powers of the court... the pro- 
ceedings under them are well de- 
fined. The old and approved form 
of a count upon a wager, in which 
the precise question to be tried is 
stated, and which is settled by the 
court, if the parties cannot agree, is 
best adapted to meet the wide range 
of questions made the subjects of 
them.” Knowles v. Jacobs, supra. 
(6) “Each fact in dispute constitutes 
the subject of a separate issue, and 
although several issues if not com- 
plex, may in the discretion of the 
court, be tried together before the 
same jury, there must be a distinct 
finding upon each issue.” Knowles 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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issues have been expressly abolished or have fallen 
into disuse and there has been substituted therefor 
a simple order for the trial-by jury of the con- 
troverted questions of fact.2° 

[S$ 722). 2. Rules Governing Discretion. The 
right to direct the trial of issues by a jury should 
not be exercised without substantial reasons unless 
it appears that such issues can better be tried by 
a Jury than by the court without one.11 Where the 
finding of a jury is not needed to inform the con- 
science of the court, an issue will not be directed,!? 
and generally it is not so needed unless there is a 
grave doubt in the mind of the court raised by the 
pleadings and evidence as to the material facts in- 
volved.1? An issue will not be directed where the 
facts can be satisfactorily ascertained by the court 
and the proof is clear,’* nor where there is no con- 
flicting evidence and no question of fact to be de- 
termined,’® nor where the weight of evidence is 
clearly against plaintiff upon all of his claims to re- 
hef.1®° Where the facts are ascertained by a master 
whose findings thereon are approved by the court, 
an issue will not be granted when a contrary finding 
by the jury if made would not be followed.1? If 
the issue is a simple one, and the evidence is defec- 
tive, the case will not be referred on final hearing 
to a jury, but the taking of further evidence will be 
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when they are numerous, difficult, and compli- 
cated, and could not be properly passed upon by 
the jury without frequent instructions from the 
court on matters involving intricate questions of 
law.49 Where the evidence fails as to a matter 
essential to the equity of plaintiff or to the defense 
relied on by defendant, it is not the practice to di- 
rect an issue,?° and it is sometimes said that it 
should not be ordered until plaintiff has shown 
enough to shift the burden of proof on defendant,?* 
or, when in the opinion of the court, the answer is 
entitled to the same weight as two witnesses, or 
one witness and corroborating cireumstances.?? Be- 
fore any evidence has been taken the court will 
not ordinarily submit issues to a jury, especially 
where if is not apparent that such issues will be 
decisive or even material.22 Where the court re- 
gards the testimony taken as an insufficient or un- 
satisfactory basis for a decision, it may of its own 
motion direct issues to be framed for trial by jury 
upon evidence to be introduced by the parties, and 
upon the rendition of the verdict rehear the case 
upon the testimony taken, the verdict, and such 
further testimony as the court may desire.2* Where 
the evidence is conflicting, contradictory, or confus- 
ing, so as to make it doubtful on which side the 
preponderance lies,?° or where the credibility of the 


ordered.'® Nor will the court send issues to a jury | material witnesses is involved and uncertain,?¢ it is 
v. Jacobs, supra. (7) “And when/|See also infra § 724. ete., Bank, 1 Del. 369. 

these issues are made up, neither the 16. Cornell v. Forbes, 114 Va. 517, Tll.— Russell v. Paine, 45, Ill. 350. 
judge before whom they are tried,|77 SE 481. Ky.—Crabb v. Larkin, 9 Bush 154; 


nor. the appellate court upon a writ 


of error to the judgment, have any 
right to modify them, or consider 
what they ought to have _ been.” 
Knowles yv. Jacobs, supra. (8) “The 
inquiry must be confined to the pre- 
cise question put in issue, as that is 
the sole matter for consideration.” 
Knowles v. Jacobs, supra. 

{[b] Tried by jury.—Where a 
feigned issue is directed to be tried, 
the order made should provide that 
the issue be tried by a jury, unless 
the parties waive the jury and elect 
to try it by the court, Russell v. 
Chicago, ete. R. Co., 98 Ill. A. .347 
{rev on other grounds 205 Ill. 155, 
68 NE 727]. 

10. See statutory provisions and 
court rules; and Wilson v. Barnum, 
Sher .gicasun INO: “Li,d86,5 12 Wall. Jr: 
(U. S.) 342; Lapreese v. Falls, 7 Ind. 
692; Vermilyea v. Palmer, 52 N. Y. 
471; Ivy v. Clawson, 14 S. C. 267; 
Sloan v. Westfield, 11 S. C. 445. 

11. Richmond Cedar Works v. 
Phinnix, 208 Fed, 758; Uhrich v. 
Uhrich, 4 Pa. Co. 131; Colonial Inv. 


Co. v. Ledbetter Land Co., 40 N. S. 
504. 
12. Roush v. Nipple, 15 Pa. Dist. 


262, dioPa.-Co, 563. 

13. Roush v. Nipple, 15 Pa. Dist. 
262, 30) Pa, Co,..568. 

14. U. S.—uU. S. v. Samperyac, 28 
F. Cas. No. 16,216a, Hempst. 118 [aff 
in 7 Pet. 222, 8 L. ed. 665]. 

Mo.—Morris v. Morris, 28 Mo. 114. 

N. J.—Carlisle v. Cooper, 18 N. J. 
Eq. 241; Garwood v. Eldridge, 2 N, 
J. Eq. 290, 34 AmD 195. 

N. Y.—McKinstry y. Thurston, 12 
Wend. 222; Dale v. Roosevelt, 6 
Johns. Ch. 255; Le Guen v. Gouver- 
neur, 1 Johns. Cas. 436, 1 AmD 121. 


Pa.—Baker v. Williamson, 2 Pa. 
116. 
Va.—Cornell v. Forbes, 114 Va. 


517, 77 SE 481; Loftus v. Maloney, 
89 Va. 576, .16' SEH 749; Hurley v. 
Oakley Land, ete., Co., 24 SE 237; 
Pryor v. Adams, 1 Call (5 Va.) 382, 
1 AmD 533. 

Eng.—Harrod v. Harrod, 1 Kay & 
J. 4, 69 Reprint 344. ‘ 

15. Carradine v. Carradine, 58 
Miss. 286, 38 AmR 324; Morrison v. 
Morrison, 12 OntWN 62 [allowing 
app 38 Ont..L. 362, 11 OntWN 294]. 


17. Earle v. McCartney, 109 Fed. 
13 [aff 115 Fed, 462, 58 CCA 392). 

18. Newark, etc., R. Co. v. New- 
ark, 23. N, J..Big;"615. 

19. Harrodsburg Water Co, v. 
Harrodsburg, §9 SW 729, 28 KyL 625; 
Parker v. Simpson, 180 Mass. 334, 
62 NE 401; Ziegler vy. Chapin, 14 NYS 
264, 26 AbbNCas 317; Blunt v. Hib- 
bard, 8 NYS 121;. McElya vy. Hill, 105 
Tenn. 319, 59 SW 1025. 

[a] Reference to commissioner.— 
Where the issue is intricate, involv- 
ing not only the weighing of the 
testimony of the witnesses, but a 
careful and accurate application of 
this evidence to the peculiar circum- 
stances embraced in the dispute be- 
tween the parties, it is better prac- 
tice to refer it to a commissioner 
than to a jury. Harrodsburg Water 
Co. v. Harrodsburg, 89 SW 729, 28 
Kyl 625. 

20. Kearney v. Harrell, 58 N. C. 
199; Steffee vy. Kerr, 2 Woodw. (Pa.) 
175; Stevens v. Duckett, 107 Va. 17, 
57 SE 601; Jones v. Christian, 86 Va. 
1017, 11 SE 984; Reed v. Cline, 9 
Gratt. (50 Va.) 136; Paynes v. Coles, 
1 Munf. (15 Va.) 373; Vangilder v. 
Hoffman, 22 W. Va. 1. 

214) Baugher v.1.;Conn; 1 sPa.2Co. 
184; Carter v. Carter, 82 Va. 624; 
Beverly v. Walden, 20 Gratt. (61 Va.) 
147; Smith v. Betty, 11 Gratt. (52 
Va.) 752; Sands v. Beardsley, 32 W. 
Va. 594, 9 SE 925. 

{a] Rule applied.—Where the al- 
legations of a bill are positively de- 
nied by the answer, and plaintiff has 
failed to furnish two witnesses or 
strong corroborating circumstances 
in support of the bill, no issue should 
be ordered. Baugher v. Conn., 1 Pa. 
Co. 184; Smith v. Betty; 11 Gratt. 
(52 Va.) 752. 

22. Gamble-v. Johnson, 9 Mo. 605. 

23. Fenno vy. Primrose, 125 Fed. 
635. 

24. Moran v. Sullivan, 12 App. (D. 
Cd.a13 7s 

25. U. S.—Brooks v. Bicknell, 4 F. 
Cas. No. 1,946, 4 McLean 70; Shepley 
v. Rangely, 21 F. Cas. No. 12,756, 2 
Ware 242. 

Ala.—Adams vy. Munter, 74 Ala. 
338; Atwood v. Smith, 11 Ala. 894; 
Johnston v, Hainesworth, 6 Ala. 443, 

Del.—McDowell v. Wilmington, 


Lee vy. Beatty, 8 Dana 204; Newport, 


ete., R. Co. v. Fitzsimmons, 7 SW 
609, 8 SW 209, 9 KyL 939. 
Mich.—Wendcll v. Highstone, 52 


Mich, 552, 18 NW 354. 
emer, aries v. Barnum, 19 Mo, A. 

N. J.—Fisler v. Porch, 10 N. J. 
Eq. 243; Hildreth v. Schillenger, 10 
N. J. Eq. 196; Bassett v. Johnson, 3 
N. J. Eq. 417. 

N. Y.—O’Brien v. Bowes, 4 Bosw. 
657, 10 AbbPr 106; Clark v. Brooks, 
26 HowPr 285; Robbins v. Lewis, 1 
HowPr 202; Idley v. Bowen, 11 Wend. 


rte Townsend v. Graves, 3 Paige 
453. 
N. C.—Thornburgh v. Mastin, 93 


N. C. 258; Clark v. Lawrence, 59 N. 
CG) 83,.78 AmD. 241. 

Oh.—Fleming v. Fleming, 9 Oh. 
Dec. (Reprint) 382, 12 CincLBul 261. 

Or.—-Swegle v. Wells, 7 Or. 222. 

Pa.—Noel v. White, 87 Pa. 514; 
Dougan v. Blocher, 24 Pa. 28; Arm- 
brust v. Kennedy, 7 Kulp 520; Phila- 
delphia Nat. Bank v. Henry, 13 Wkly 
NCas 128: Armstrong’s HEst., 14 Phila, 
320; Janney v. Imperial Oil Co., 6 
Phila, 261; Perry “vi Perry,(3 Pa> C: 
Tel alongs. 

Va.—Catron v. Norton Hardware 
Co., 123 Va. 380, 96 SE 853; Shoe- 
maker v. Shoemaker, 112 Va. 798, 72 
SE 684; Scott v. Porter, 99 Va. 553, 
389 SE 220; Jackson v. Pleasanton, 
95 Va. 654, 29 SE 680; Hull v. Watts, 
95 Va. 10, 27 SE 829; Melendy v. 
Barbour, 78 Va. 544; Douglass v. Mc- 
Chesney, 2 Rand. (23 Va.) 109; Knibb 
v. Dixon, 1 Rand. (22 Va.) 249; Boyd 
v. Hamilton, 6 Munf. (20 Va.) 459; 
Banks v. Booth, 6 Munf. (20 Va.) 
385; Bullock vy. Gordon, 4 Munf. (18 
Va.) 450; Marshall y.. Thompson, 2 
Munf. (16 Va.) 412; Hooe v. Mar- 
quess, 4 Call (8 Va.) 416, 2 AmD 570. 

W. Va.—Griffith vy. Blackwater 
Boom, etc., Co., 46 W. Va. 56, 33 SE 
125; De Vaughn v. Hustead, 27 W. Va. 
773: Mahnke v. Neale, 23 W. Va. 57; 
Vangilder v. Hoffman, 22 W. Va. 1; 
Setzer v. Beale, 19 W. Va. 274; Mc- 
Farland v. Douglass, 11 W. Va. 6387; 
Jarrett v. Jarrett, 11 W. Va. 584; 
Anderson v. Cranmer, 11 W. Va. 562; 
Nease vy. Capehart, 8 W. Va. 95; Ran- 
dolph v. Adams, 2 W. Va. 519. 

26. Howe v. Williams, 12 F. Cas. 
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proper to submit the disputed facts to a jury. But 
the court is not bound to direct an issue on the 
ground that the evidence is conflicting or 
dictory, for the court may judge of the weight of the 
evidence, and if its conscience is satisfied may de- 
cide the case without a jury.?? It has been said that 
defendant cannot be deprived of his right to a de- 
cision by the court on the case as made by the plead- 
ings and the proof, unless the conflict of the evi- 
dence is so great and its weight so evenly balanced: 
that the court is unable to determine on which side 
A burdened condition of 
the jury calendar should deter the court from send- 
ing issues to the jury unless it is essential to the 
proper administration of justice.?® 


the preponderance is.°S 


[§ 723] B. Proceedings for Submission of Is- 
sues—l. Direction and Framing of Issues—a. 
General. Where the action is purely an equitable 


one, although depending on an issue of fact, the 
court should not transfer the case itself to the com- 


No, 6,778, 2) ‘Cliff. 245; Munson’ v. 
Reed, Clarke (N. Y.) 580; Shoemaker 
v. Shoemaker, 112 Va. 798, 72 SE 684; 
Keagy v. Trout, 85 Va. 390, 7 SE 329; 
McCully v. McCully, 78 Va. 159; Wil- 
liams y. Blakey, 76 Va. 254. 

27. Ala.—Kennedy y. Kennedy, 2 
Alay 571. 

Colo.—Continental Trust Co. v. 
Kniehe, 270 Colo. AY 257,.147 PP 1091. 

N. Y.—Cantoni v. Forster, 12 Misc. 
3438, 338 NYS 565. 

Va.—Matney ve Barnes, 116) Va. 
713, 82 SE 801; Robinson y. Allen, 
85 Va. 721,. 8 Ss’ 835; Keagy v. Trout, 
85 Va. 390, 7 SE 329: Crebs v. Jones, 
79 Va. 381; Hord v. Colbert, 28 Gratt. 
(69 Va.) 49; Samuel v. Marshall, 3 
Leigh (30 Va.) 567; Nice v. Purcell, 
1 Hen. & M. (11 Va.) 372; Love v. 
Braxton, db) Call i@iwa.) /53%. 

W. Va.—Arnold v. Arnold, 11 W. 
Va. 449. 

Eng.—Robinson v. Anderson, 7 De 
G. M. & G. 239, 56 EugCh 185, 44 Re- 


prudent course.—A|1- 
though a court of equity is not bound 
to direct an issue to a jury merely 
because the evidence is contradic- 
tory, yet where the proof is ‘so con- 
flicting as to make it difficult to at- 
tain a satisfactory conclusion it is 
prudent if not indispensable to do 
so. Kennedy v. Kennedy, 2 Ala. 571. 

28. Stevens v. Duckett, 107 Va, 17, 
57 SE 601. 

29. Evans vy. National Broadway 
Bank, 88 App. Div. 549, 85 NYS 101. 

30. Fornash vy. Antrobus, 178 Ky. 
621, 199 SW 781; Consolidated Coal 
Co. v. Vanover, 166 Ky. 172, 179 SW 


43. 

31. Hammond v. Morgan, 101 N. 
VV. 179, £4. (NE |. 328 )[rev, on’ other 
grounds 51 N. Y. Super. 472]; Carroll 
v. Deimel, 95 N.Y. 252 [rev WON. 
WklyDig 401]. And see cases in- 
fra this note. 

[a] Implied refusal.—An 
directing some of the issues asked 
to be sent to a court of law, and 
taking no notice of others is, in ef- 
fect, a refusal of the. latter..  Ying- 
ling v. Wesson, 16 Md. 112. 

[b] Notice to adverse party.— 
The court, on motion of plaintiff, 
without notice to defendant, - may 
submit issues to a jury, as it may 
pursue this course for its own en- 
lightenment. Rynerson y. Allison, 
28S. C. 81,.5 SE 218. 

{c] Motion denied.—(1) The mo- 
tion for jury issues will not in gen- 
eral be granted, where it appears 
that a trial at law and a hearing in 
equity have already been had, and 
that both have resulted in favor of 
the plaintiff. Howe v. Williams, 
12 F. Gas. No. 6,778, 2 Cliff. 245. (2) 
Where all the issues in a suit in 
equity should not be submitted to the 


order 


EQUITY 


contra- 


XY 


In 


jury, a motion to submit the issues 
is properly refused, although one or 
more cf the issues should be so sub- 
mitted, Wilmer v. Placide, 118 Md. 
305, 84 A 491. 

32. D. C.—Moran vy. Sullivan, 12 
App. 137. 

Ga.—McWhorter v. Ford, 142 Ga. 
554, 88 SH 134; Hardin vy. Foster, 102 
Ga, 180, 29 SH 174, 

Ida. —Penninger 


iakeral Co. # Vs 


| Clark, 22 Ida. 397, 126 P 524; Sand- 


pees Vv. Smith,’ 12° Ida. 446, 86 "Pe 
eh one ea v. Crabtree, 122 SW 

Minn.—Cobb v. Cole, 44 Minn. 278, 
46 NW 364; Russell v. steed, 32 Minn. 
45, 19 NW 86. 
io J.—Black vy. Lamb, 12 N. J. Eq. 

N. Y.—Hammond y. Morgan, 101 N. 
Y: 179, 4 NE 328 [rev on other 
grounds 51 N. Y. Super. 472]; Car- 
roll v. Deimel, 95 N. Y. 252 [rev on 
other grounds 13 NYWklyDig 401]; 
Brinkley v. Brinkley, 2 Thomps. & 
CHIDO) fatiy 56. Ni. WY 92. 

S. C.—Goodwin v. Wiles, 76 S. C. 
507, 57 SH 547; Trimmier vy. Liles, 
8 S. C. 284, 36 SH 652; Land Mortg. 
Inve sete... Col vecGillam: 495 S2°C. 345, 
26 SH 990, 29 SE 203. 

Va.—Catron v. Norton Hardware 
Co., 1238 Va. 380, 96 SEH 853; Meek y. 
Spracher, 87 Va. 162, 12 SE 397. 

And see supra § 721. 

[a] Recital of desire of aid of 
jury.—A court should not recite in 
its decree that it desires the benefit 
of the advisory aid of the verdict 
of a jury, where it does not direct 
any issue or issues to be tried by a 
jury, nor retain any jurisdiction of 
the cause for the purpose of enter- 
ing any subsequent decree therein 
after the verdict of a jury has been 
rendered. Such a recital can serve 
no purpose but to confuse the par- 
ties and the court, Patterson vy. Pat- 
terson, 251 Til. 153, °95 NH 1051. 

33. Field v. Holland, 6 Cranch (U. 
Si. 83.3) Laveds 43.6% 

84. Wilson v. Riddle, 123 U. Si 
608, 8 SCt 255, 31 L.-ed. 280. 

85. Reed vy. Bott, 100 Mo. 62, 12 
SW 347, 14 SW 1089; Randolph v. 
St. Joseph Gas Co., 199 Mo. A. 425, 
203 SW 642; Birdsall v. Patterson, 
51 N. Y. 48. And cases infra this 
note. 

[a] Inappropriate issues.—(1) If 
an issue is so framed as not to em- 
brace the contemplated object and is 
found for defendant, the appellate 
court will direct another issue more 
appropriate to the case. Braxton v. 
Willing, 4 Call (8 Va.) 288. (2) Al- 
though no new trial is sought, yet 
when the case comes on to be heard, 
the court, if it thinks that the is- 
sues do not answer the purpose in- 
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mon-law docket, with directions to the jury. to re- 
turn a general verdict. 
a case is to order an issue out of chancery and 
submit only the question of fact to the determina- 
tion of the jury.*° 
may be ordered by the court upon the motion of a 
party to the cause * or, since the object of submit- 
ting such issues is to inform the conscience of the 
court, it may, of its own motion, direct a submission 
for this purpose.*? 
be tried without expressly revoking an order of ref- 
erence to auditors.2? Where the judge before whom 
certain issues in equity are tried by a jury acts as 
chancellor in making the decree, the same proofs 
being relied on before the jury and the chancellor, 
a previous order submitting the issues to the jury 
is munnecessary.** 
mitted, appropriate issues will be made up by or 
under the direction of the court ** or a reference to 


The proper practice in such 


The submission of issues of fact 


The court may direct an issue to 


Where questions of fact are sub- 


tended, may direct new ones to be 
framed, Moore v. Moulton, 2 Cinch 
Bul 523, 5 Oh. Dec. (Reprint) 534, 
6 AmLRec 466. 

[b] Where upon the report of 
an auditor cither party desires to 
try the case by jury, and there has 
not been an issue of fact joined, suit- 
able issues should be made up under 
the direction of the court. The 
proper mode-is not to traverse the 
conclusions of the auditor but for 
the party having the affirmative to 
file an allegation of the facts which 
he asserts and for the other party 
to traverse it. Brewer v. Hyndman, 
TSTEN, Meee 

{[c] In Georgia, where a case in 
equity is tried on special issues of 
fact submitted to the jury, it is 
necessary that the judge propound 
only such broad questions and put 
such main issues as will enable him, 
from the answers thereto, the ad- 
mitted or uncontested facts, the 
pleadings and the principles of law 
and equity, to decree on the entire 
case and adjudicate the rights of the 
parties. To put sifting questions 
would tend only to confuse the jury, 
instead of drawing from them the 
main facts in the case. Macon v. 
Harris, -75-Ga, 761. 

{d] In Massachusetts (1) “issues 
to a jury in equity or probate causes 
have commonly been framed in one 
of three forms: First. By directing 


the parties to plead to issue, and 
submitting to the jury the issue 
joined: on their pleadings. Second. 


By reciting in the order what the 
one party alleges and the other de- 
nies, and directing the issue made 
by such allegation and denial to be 
tried by a jury, in substantial ac- 
cordance with the form of a feigned 
issue, given in the St. of 8 & 9 Vict. 
e109, -§) 19°. 2 and usually in this 
form: ‘Whereas the plaintiff alleges, 
and the defendant denies,’ (stating the 
question in dispute,) ‘now therefore 
it is ordered that a jury be empan- 
elled to try said issues.’ 7 chird. 
By directing an issue framed in the 
form of a simple question, and re- 
cited in the order, to be tried by a 
jury. This mode of framing issues 
has been long used in this Common- 
wealth, and in some countries almost 
exclusively used... .. When the or- 
der directing issues has been in the 
second or in the third of these forms, 
stating the question to be tried, and 
not directing any further pleadings, 
the order has generally been treated 
as of itself framing a sufficient issue, 
and the case has been tried on the 
issue stated in the order.” Dorr v. 
Tremont Nat. Bank, 128 Mass. 349, 
357. (2) Issues to a jury should be 
framed and filed at a jury term, and 
not a law term of the court.. Cof- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¢ 
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a master to settle the issues is sometimes made.?6 
The form of the issues to be submitted is within the 
discretion of the court,?7 and is of little consequence 
if the material facts at issue are clearly presented 
by them.** A mere want of formality in framing 
or submitting an issue will not invalidate the judg- 
ment.*® An error in framing the issue submitted 
is immaterial where it is so explained by the evi- 
dence that it may be rightly understood.?® The is- 
sues in chancery should be reduced to the fewest 
possible number and such as will be determinative. 
Such issues are properly presented to the jury by 
interrogatories,‘ in writing,#? covering the material 
questions in dispute.44 The jury should be advised 
by the issues of the contention of both the parties, 
so that when they come to consider their verdict 
they may have before them the case of each of the 
parties.t*®° It is irregular for the court to submit 
the whole case to the jury, without specifying the 
particular object or objects of inquiry,*® and these 
should be separately stated so that the jury can 
answer each separately.** In other words the issues 
should be explicit and distinct.4s The same issue 
will not be presented to the jury at the instance 
of several different parties, unless they are joined 
as plaintiffs or defendants so that there shall be 
but one verdict.4® Where several defendants set up 
the same matter in defense, or put in issue the same 
allegations in the bill, and a replication is filed 
to all such answers, an issue must be awarded as to 
all or neither.°° But if defendants have not a com- 
mon interest, or if their defenses are distinct, an 
issue may be awarded as to one defendant, and 
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[21C.J.] 589 
refused as to the others.51 When issues have been 
framed and are being tried, and the testimony 
brings out other issues a determination of which 
is necessary to a final decision of the controversy on 
its merits, additional issues may be framed for the 
purpose of presenting the whole case together, when 
doing so will not operate to the prejudice or sur- 
prise of the adverse party.®2 Likewise when there 
is a decree for one of the parties, but before judg- 
ment can be entered certain facts must be deter- 
mined, the court may send the cause to a jury to 
determine such facts.®? 

Time to apply for and direct issue. A motion to 
have issues out of chancery submitted to a jury 
must be seasonably made,°* even though the party 
moving has a right to such submission,®® and if not 
so made the right will be considered waived.®* Such 
a motion may be denied for laches.®*7 A motion for 
an issue out of chancery should usually be made 
at the hearing °® and such issue will be awarded be- 
fore the hearing only in exceptional cases. After a 
reference to a master or auditor and findings made,® 
or a report prepared by him ° or, it has been held, 
after a hearing before him,®? such motion will not 
be granted. An issue out of chancery ought not 
to be directed until the answers are in.** The plead- 
ing should be closed and issues joined, before it is 
proper to make a motion for the trial of special 
issues of fact by a jury,°* but after the answer and 
the replication are in, according to-some of the 
authorities, the court may properly make such or- 
der.°> According to others, however, an issue should 


is reached for trial and the witnesses 


fin vy. Easton, 12 Cush. (Mass.) 107.| A. 306. 

[e] Im Missouri, under St. Annot. 42. Corbett v. Kingan, 16 Ariz.|are in attendance. Bellville v. Citi- 
p 702, whether the issues in a case | 440, 146 P 922 (form provided by | zens’ Horse R. Co., 152 Ill. 171, 38 
to be submitted to a jury should be] statute); Kelly v. Perrault, 5 Ida.| NE 584, 26 LRA 681. 


framed before or after the evidence 
is heard is a matter for the discre- 
tion of the court. Davis v. Forman, 
229 Mo. 27, 129 SW 2138. 

{f] Im Tennessee, (1) it is pro- 
vided by statute (Shannon Code § 
6285) that the issues shall be made 
up by the parties under the direction 
of the court and shall set forth 
briefly and clearly the true questions 
of fact. to be tried. See State v. 
King, 137 Tenn. 17, 191 SW 352; Mc- 
Hiya v. Hill, 105° Tenn. °319, 59.SWw 
1025; Pearce v. Suggs, 85 Tenn. 724, 
4 SW 526. (2) Defendant has a like 
privilege as plaintiff to tender issues 
to the court to be submitted. Green 
v. Huggins, (Tenn. Ch. A.) 52 SW 675. 


[a] 
only one 


Eq. 14, 93 A 688. 


48 P 45. 
45. 
122 SW_ 194. 
46. 


oY Pe Se Sa 


221, 48 P 45; Wilson v. Howland, 84 55, 
INagJ io. HHIGs P14, 293! AN 68 Se 

One series.—There should be 
series of 
Kelly v. Perrault, 5 Ida. 
45 


43. Wilson y. Howland, 84 N. J. 
44. Kelly v. Perrault, 5 Ida. 221, 
Stirman  yv. 
Ill.—Milk v. Moore, 39 Ill. 584. 

Ind.—Lake, Erie, 
Griffin, 92 Ind. 487. 


Ky.—Ayers v. Scott, Ky. Dec, 162. 
Nev.—Hulley v. 


Board v. Dorris, 168° Ky. 195, 
181 SW 1098; Dole v. Wooldredge, 
142 Mass. 161,'7 NE 832; Duncan y. 
King, 1 Overt. (Tenn.) 79. } 
221, 48 P 56. Board y. Dorris, 168 Ky. 195, 
181 SW 1098; Stratton v. Hernen; 154 
Mass. 310, 28 NE 269; Blanchard’ v. 
Cooke, 147 Mass. 215, 17 NE 213; Dole 
v. Wooldredge, 142 Mass. 161, 7 NE 
832. See also Juries [24 Cyc 149]. 
(Ky.) 57. Culbert v. Hall, 1814 Mass. 24, 
162 NE 955; Bourke y. Callanan, 160 
Mass. 195, 35 NE 460. 

FU SC Or Vn 58.’ Genet v. Delaware, etc., Canal 
Co., 13 Phila. (Pa.) 533; Waterman 
Ve Dutton, oy Wiss w4lon me 

Ney. 59. Genet v. Delaware, etc.; Canal 
Co., 13 Phila. (Pa.) 533; Waterman y. 


interrogatories. 


Crabtree, 


ete:, 


Chedic, 22 


(3) Only determinative issues can be 
presented, that is, determinative of 
the whole case or of some distinct 
or separable part or branch of the 
case. Wright v. Jackson Constr. Co., 
138 Tenn. 145, 196 SW 488 [dist 
Madison Trust Co. v. Stahlman, 134 
Tenn, 402, 183 SW 1012, as decided 
upon particular facts]; Crisman_ v. 
McMurray, 107 Tenn. 469, 64 SW 711; 
Connor y. Frierson, 98 Tenn. 183, 38 
Sw 1031. 

[zg] Notice for settlement of is- 
sues see Bailey v. Ryder, 1 Barb. 
(Ne Yidu 74. 

[h] Issue as to mental incapacity 
and undue influence see Gass v. Ma- 
son, 4 Sneed (Tenn.) 497. 


36. Meach v. Chappell, 8 Paige 
ENS Ys) -1352 
37. Hewlett v. Wood, 62 N. Y. 75. 


Success Realty Co. 


ff 3 Hun 736]; 
oi b V9 Okl. 402, 150 P 


v. Trowbridge, 
898. 


38. Moseley v. Johnson, 144 N. C. 
257, 56 SIE 922. ‘ 
39. Taggart Mercantile Co. Vv. 


Clack, 8 Ariz. 295, 71 P 925; Robert- 
son v. Sharpton, 17 S. C. 592. 

40. Brooks vy. Howard, 58 N. H. 
i 
41. Barth v. Rosenfeld, 36 Md. 
604; Buchanan v. Gower, 7 Tenn. Civ. 


Okl.—Watson v. Borah, 37 Okl. 357, 
132 P 347. 

Wis.—Gill v. ‘Rice, 13 Wis. 549. 

47. Brewster v. Bours, 8 Cal. 501; 
Ayers v. Scott, Ky. Dec. 162; Black 
v. Lamb, 12°N.-J. Haq: 108. 

48. Ariz.—Taggart Mercantile Co. 
VAN Clack, 4 Se AmiIz. 2955 11 Poze, 

Iowa.—Hall vy. Doran, 6 Iowa 433. 

Ky.—Fornash v. Antrobus, 178 Ky. 


621, -199* SW’ 781; Cincinnati Sav. 
Bank v. Benton, 2 Metc. 240. 
N. Y.—Hammond v. Morgan, 101 


N. Y. 179, 4 NE 328 [rev on other 
grounds 51 N. Y. Super. 472]. 
Okl.—Apache State Bank v. Dan- 
iels, 32 Okl. 121,121 P 237, 40 LRANS 
901, AnnCas1914A 520 (by statute). 
R. I.—Greene v. Harris, 11 R. I. 5. 
49. Pegg v. Warford, 4 Md. 385. 
50. New-Orleans Gas Light, etc., 
. Dudley, 8 Paige (N. Y.) 452. 
51. New-Orleans Gas Light, etc., 
. Dudley, 8 Paige (N. Y.) 452. 
52. Farmers’, etc., Bank v. Joslyn, 
Wa obo. 
53. Ravenscroft y. Shelby, 1 Mo. 


533. 

54. Killen v. Purdy, (Del. Ch.) 95 
A 908; Bellville v. Citizens’ Horse R. 
Co., 152 Til. 171, 38 NE ‘584, 26 LRA 
68 


als 
[a] It is too late after the cause 


Dutton, 5 Wis. 413. 

60. Matter of Moir’s Mst., 1 Pearson 
(Pa.) 407; Lower’s App., 1 “Walk. 
(Pa.) 404; Lower vy. Wightman, 5 
LegGaz (Pa.) 45. 


61. Shaw v.: Norfolk County R. 
Co., 16 Gray (Mass.) 407; White’s 
Eist;, 11 Philal (Pa.) 100; Hansell’s 
Est 11 Phila. (Pa.) 47; Vander- 


mark’s Hst., 2 LuzLegReg 83. 

62. Freeland y. Wright, 154 Mass. 
492, 28 NE 678. See also Flory v. 
Bangor Water Co., 4 Pa. Dist. 433, 
8 Kulp 71 (motion too late after the 
appointment of a master ard after 
plaintiff has virtually closed his 
case involving the taking of a large 
volume of testimony). 

63. Johnston vy. Hainesworth, 6 
Ala, 443; Lazarus y. Fleming, 6 S. C. 
Eq. 317. 

64. Tibbetts v. Perkins, 20 N. H. 
275; Rutty v. Person, 49 N. Y. Super. 
55; Hazelton Nat. Bank y. Hunter, 10 
Kulp (Pa.) 57. 

65.) Hott, ov burleigny Us Nes re 
389; Richards v. Richards, 5 LuzLeg 
Reg (Pa.) 287. See also Lancaster 
v. Ward, 1 Overt. (Tenn.) 430 (issues 
are made up by agreement of the 
parties, or by the court on applica- 
tion of either party before the cause 
is opened or heard at all, usually at 


590 [210.5.] 


not be directed until the testimony has been taken ° 
and publication has passed.*? An issue will not be 
awarded on the application of defendant made im- 
mediately after plaintiff has closed his testimony.®® 
Where «a large amount of testimony has been taken 
before a master at great expense in time and cost, 
and he has made and reported his findings, excep- 
tions to which have been taken and argued to the 
court, an issue will not be thereafter framed for 
submission to a jury.®® Where the suit is actually 
tried without a jury, each party giving all the tes- 
timony he desires, and the cause is finally submit- 
ted for determination, it is too late to order a trial 
by jury.7° The time at which a motion for the trial 
of issues by a jury should be made depends some- 
times on statutes or court rules.” 5 
[§ 724] b. What Issues Will Be Submitted. Is- 
sues should be submitted only as to disputed facts,” 
as to which a finding is material to the determina- 
tion of the suit.7* That there is such a material, 
disputed fact must appear not by mere allegation,”* 
in an unsworn pleading,’® but by evidence,’® or be 
the rules immediately after the repli- 
cation is filed). But see Genet v. 
Delaware, etc., Canal Co., 13 Phila. 
(Pa.) 533 (ordinarily an application [b] 
for an issue immediately after bill, 
answer, and replication is premature | bill 


and will not be entertained). 
66. Fenno y. Primrose, 125 Fed. 


mit to a jury. 


EQUITY 


puted facts, there is nothing to sub- 
Miller v. Wilkins, 79 
Ga. 675,:4 SE 261. 

Admissions.—(1) An issue as 
to facts which are alleged 
and admitted, by 
should not be submitted, 
of who tendered the issue. 
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shown by affidavit or otherwise to the satisfaction 
of the court.77 Issues which enlarge or are different 
from those raised by the pleadings should not be 
submitted.7® A chancery case which does not in- 
volve any important issues of fact, but depends on 
the application of legal principles to admitted facts, 
should not be submitted to a jury for an advisory 
verdict.’® An issue should not be directed to try 
a question of law,®° or a mixed question of law and 
fact.61 It is also error for the court to submit 
to a jury a question of fact the decision of which 
was necessarily involved in a decree previously ren- 
dered.8?. But error in submitting to the jury equita- 
ble issues which the court should have determined 
itself has been held to be cured by the court’s pass- 
ing on the issues notwithstanding the verdict.®* 

Legal title. Courts of equity are inclined to sub- 
mit questions of legal title to a jury even when 
not obliged to do so.°* 

[§ 725] 2. Objections and Exceptions to Issues. 
Objections to the order referring issues to a jury 
should be made before trial, and generally at the 
only to facts put in issue by the 
pleadings, but also to facts concerning 
which some evidence has previously 
been introduced and read at the hear- 
in the /ing. Dunn y. Dunn, 11 Mich, 284. 
the answer ivy Crosier v. McLaughlin, 1 Nev. 


regardless | 348 
Cooper 80. Mich.—Brown y. Kalamazoo 


635; Goodyear v. Providence Rubber 
Co., 10° FY Cas, No.’ 55,583, 2. Cliff. 351 
{aff 9 Wall. 788, 19 Li. ed. 566]; John- 
ston y. Hainesworth, 6 Ala, 443; Por- 
ter v. Child, 10 LaneBar (Pa.) 45. 
But see Hoitt v. Burleigh, 18 N. H. 


389 .(if one desires to exercise his- 


right to require a trial by a jury he 
should do so after the replication 
and before the taking of the testi- 
mony). 

67. Goodyear v. Province Rubber 
Co., 10 F. Cas. No. 5,588, 2 Cliff. 351 
[aff 9 Wall. 788, 19 L. ed. 566]; Por- 
ter v. Child, 10 LancBar (Pa.) 45. 

68. Flory v. Bangor Water Co., 4 
Pa, Dist, 643. 


69. Richmond Cedar Works vy. 
Pinnix,. 208 Fed. 785. 
70. O’Brien v. Bowes, 17 N.. Y. 


Super. 657, 10 AbbPr 106. 
71. See statutory provisions and 


court rules; and New-Orleans Gas 
Light, ete, Co. v. Dudley, 8 Paige 
(N. Y.) 452; Clark v. Brooks, 26 
HowPr (N. 285; O’Brien v. 


Bowes, 17 N. Y. Super. 657, 10 Abb 


Pr 106; Hamilton v. Ritchie, (Tenn. 
Ch.. A.) 53 SW. 198; Cheatham. v. 
Pearce, 89 Tenn. 668, 15 SW 1080; 


Stadler v. Hertz, 13 Lea (Tenn.) 315; 
Allen yv. Saulpaw, 6 Lea (Tenn.) 477 
(at any time before hearing). 

72. U. S.—Doss v. Tyack, 14 How. 
297, 14 L. ed. 428. . 

Ga.—Miller v. Wilkins, 79 Ga. 675, 
4 SE 261. Se2 also Jefferson v. 
Hamilton, 69 Ga. 401 (under the act 
authorizing special verdicts in equity 
cases, only such questions need be 
put to the jury as will enable them 
fully to find the facts in issue and 
not admitted by the pleadings). 

Ill—Wolf v. Bollinger, 62 Ii. 


368. 
x Marre at ae Will, 8 Dana 
15. 
Mass.—Charles River Bridge v. 


Warren Bridge, 7 Pick. 344 [aff 11 
Pet. 420, 9 L. ed. 7738, 938]. 

Pa.—Landis v. Lyon, 71 Pa. 4738. 

Tenn.—Cooper v. Bell, 127. Tenn. 
142, 1538 SW 844, AnnCas1914B 980. 
See also Hettrick v. Paige, 82 N. C. 
65 (in injunction proceedings where 
the allegations of the bill are not 
controverted in the answer, it is 
proper to refuse to place the cause 
on the docket for a jury trial). 

[a] Failure to answer.—If by a 
failure to answer there are no dis- 


v. Bell, 127 Tenn. 142, 153 SW 844, 
AnnCasl1914B 980. (2) Where the 
answer denies fraud, but admits all 
the facts necessary to constitute it, 
there is no occasion for a jury. Doss 
v. '‘Tyack, 14 How. (U. S.) 297, 14 L. 
ed. 428. 

73. Ariz.—Corbett vy. Kingan, 19 
Ariziet34; 166-290. 

Del.—Waters v. Comly, 3 Del. 117; 
Comly v. Waters, 2 Del. Ch. 72. 

Mass.—Charles River Bridge v. 
Warren Bridge, 7 Pick. 344 [faff 11 
Pet. 420, 9 L. ed. 773, 938]. 

N. Y.—Ellensohn y. Keyes, 25 NY 
CivProe 353. 

Pa.—In re Boyer, 13 Phila. 254. 

Eng.—Price v. Berrington, 7 Hare 
394, 27 EngCh 394, 68 Reprint 163; 
Price v. Griffin, 1 Molloy 401. 

[a] In Tennessee, under_ the 
statute (Shannon Code § 6285) de- 
claring that the issues shall be made 
up by the parties under the direc- 
tion of the court and set forth briefly 
and clearly the true questions of fact 
to be tried, it is the duty of the 
chancellor to see that proper and ma- 
terial issues, and only such, are sub- 
mitted to the jury, and he is in er- 
ror when he submits to the jury an 
immaterial issue. De Rossett Hat 
Co. vy. Londen Lancashire F. Ins. Co., 
134 Tenn. 199, 183 SW 720; McElya 
v. Hill, 105 Tenn. 319, 59 SW 10245; 
Pearce v. Suggs, 85 Tenn. 724, 4 SW 


526, 

74, Shoemaker’s Est., 3 Brewst. 
(Pa.) 312. 

75. Hahn v. Huber, 83 Ill. 243; 


oe Ins. Co. v. Day, 9 Paige (N. Y.), 

76. Shoemaker’s BHst., 8 Brewst. 
(Pa.) 312 (evidence upon which the 
court could sustain a verdict in fa- 
vor of the demandant). e 

77. Hahn v. Huber, 83 Ill. 243; Sea 
ie Co. bive|, Dayenad ne BaleconGNes oY) 

78. Brink v. Morton, 2 Iowa 411; 
Dunn y. Dunn, 11 Mich. 284; Greene 
v. Harris, 11. R. I: 5: 

{a] Rule applied.—Where a bill is 
followed by plea and answer sup- 
porting it, and a jury trial is claimed, 
only the questions raised by the plea 
are to be submitted as issues to 
pee jury. (Greene. .v. ‘Harris; 11 Rog 


; [b] Where an issue is awarded at 
the hearing, it must be confined, not 


Cir. Judge, 75 Mich. 274,.42 NW 827, 
13 AmSR 438, 5 LRA 226. See also 
Le Baron y. Shepherd, 21 Mich. 263 
(general statements in a bill bearing 
upon the legal effect of a devise are 
not the subject of an issue of 
fact). 

_Pa._—Landis v. Lyon, 71 Pa. 473; 
Thompson’s App., 36 Pa. 418. 

S. C.—Roberison v. Sharpton, 17 
Sw© 4004. 

Va.—Bolling vy. Harrison, 2 Patt. & 
Ea boas 

Eng.—Blany v. Mahon, 4 Bro. P. C. 
76, 2 Reprint 52, 

See also Bell y. Hutchings, 86 Ga. 
562, 12 SE 974 (although it is im- 
proper to submit to the jury a ques- 
tion of law along with questions of 
fact, if the facts found by the jury 
authorize the decree made by the 
court, the judgment will not be re- 
versed on this ground). 

81. Sparks v. Farmers’ Bank, 3 
Del. Ch. 225; Adams v. Helm, 55 Mo. 
468; Landis v. Lyon, 71 Pa. 473; Cobb 
v. Burns, 61 Pa. 278; Christophers v. 
Selden, 28 Pa. 165; Robinson v. Zol- 
linger, 9 Watts (Pa.) 169; Clendaniel’s 
Hist, 14, Phila ((Pa:),50: 

82. Reybold y. Dodd, 1 Del. 401, 
26 AmD 401. ° 

[a] Rule applied.—Where on a 
bill for an accounting of a partner- 
ship the court makes an interlocutory 
decree ordering defendant to state 
the account, etc., it would be error 
subsequently to submit an issue as to 
whether the partnership existed at 
the time of the transactions involved 
in the account defendant is ordered 
to state. Reybold vy. Dodd, 1 Dei. 
401, 26 AmD 401. 
ey viags McLeod vy. Robertson, 11 Kyl 

84. Webb vy. King, 21 App. (D. C.) 
141; Wilson v. Howland, 84-N. J. Eq. 
14, 93 A 688. . 

{a] In South Carolina (1) the 
proper practice when an issue of 
title to land is raised in the answer, 
is to order the case to be transferred 
to the docket for trial of issues of 
fact by the jury, and the jury must 
try the question on the issues of fact 
raised in the pleadings. Loan, etc., 
Bank v. Peterkin, 52 S. C. 236, 29 SE 
546, 68 AmSR 900. (2) The trial 
court is bound by the verdict. Wil- 
tage v. Halford, 67 S. C. 296, 45 SE 


: For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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time such order is granted;®5 and it is too late to 
object on appeal that there was no formal order 
directing an issue, and that the court had without 
such order considered the finding of the jury.8¢ Ob- 
jections to the form of the issue should also be 
made before trial,8? and should be made in the 
court from which they are sent.88 One who has 
had a full and fair opportunity to point out any 
omitted issues of fact, but has failed to do so, can- 
not complain after the trial is concluded that omis- 
sions were made.*® When no objection is made at 
the time to the form of issue, such objection ean- 
not be raised for the first time on appeal.2° Where 
a party asks for a jury in the chancery court, it is 
too late after an appeal to have the case remanded 
for another jury trial, on the ground that the first 
issue was not a proper one.®! A party who has 
agreed to the issues as submitted to the jury can- 
not afterward object either to their form or sub- 
stanee.°* A general objection to the form of the. 
issues as framed by the court is insufficient.®? 

[§ 726] 3. Withdrawal, Amendment, and Modi- 
fication of Issues. Where the submission to a jury 
of issues of fact is within the discretion of the 
court, it may, at any stage of the case, withdraw 
them from the jury, and itself determine the is- 
sues.°* After referring an issue to a jury the court 
may revoke the order before trial,9® or it may pro- 
ceed to a decree without trying the issue or setting 
aside the order.°® Even after impaneling the jury, 
the court, if it is the same which directed the issue, 
may discharge them and itself find on the evi- 
dence.®? Where the parties by consent withdraw 
from the jury one of several issues, on which one 
the jury has been unable to agree, such withdrawal 
will not operate as a mistrial, but a waiver of jury 
trial as to that issue and a tacit consent that it 
be decided by the court.°® Neither party can by 


85. Powers v. McEachern, 7 S. C.); titled to a jury, 


EQUITY 
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plea or otherwise change or qualify the issues as 
submitted.®°® But it has been held that, if the issues 
settled are imperfect or insufficient, the law court 
has in its discretion the right to amend and to sub- 
mit such additional issues as the proof warrants,* 
or to strike out such issues as are immaterial, al- 
though the parties have consented that such issues 
should be tried.? 

[§ 727] 4. Failure to Demand Issues and 

Waiver of Right. If a party to a chancery suit de- 
sires a jury trial he should apply for one,’ for, 
where it is proper to direct an issue, if applied for, 
but both parties proceed to take testimony and al- 
low the hearing to be brought on without apply- 
ing therefor, it ig the privilege of the court to de- 
cide the issue when it can arrive at a satisfactory 
conclusion from the evidence.* This is especially so 
when there is no conflict in the evidence.® The 
right to a jury trial may be waived by consenting - 
to a reference,® or by a failure to object to an order 
sending the case to a master for a hearing on the 
merits.’ 
_ [§ 728] C. Trial of Issues Submitted—1. In 
General. To the extent that the trial at law is not 
governed by the order submitting the-issue, the pro- 
ceedings in the law court are regulated by the prac- 
tice of that court.§ 

Evidence. It has been broadly stated that the 
rules of law in regard to evidence, its admissibility 
and weight govern the proceedings® except so far 
as they have been otherwise regulated by the terms 
of the order of the equity court.1° But on the other 
hand it has been held that the rule of law that any 
evidence reasonably tending to prove a fact should 
be submitted to the jury does not apply,!! and that 
evidence which would be considered too vague, un- 
certain, or doubtful to establish the ground of re- 
lef set up, on a hearing before a court of equity, 


but the principal |should be tried by the jury, even 


290. 
86. Williams v. Bishop, 15 Ill. 553. 
87. Black v. Lamb, 12 N. J. Eq. 
108; Goodwin y. Wiles, 76 S. C. 507, 
57 SE 547. 


88. Bell v. Woodward, 47 N. H. 
BS0r 
89. Jefferson vy. Hamilton, 69 Ga. 


401; Visage v. McKellar, 58 Ga. 140. 
90. Chamberlain v. Juppiers, 11 


Iowa 513; Miller v. Pryse, 49 SW 
776, 20 KyL 1544. 

91. Gass v. Mason, 4 Sneed 
(Tenn.) 508. 

92. Hoobler v. Hoobler, 128 Ill. 
645, 21 NE, 571. 

98. Pearce v. Suggs, 85 Tenn. 725, 
4 SW 526. 

94. Cook v. Bay, 5 Miss. 485; 


Thomas v. Ryan, 24 S. D. 71, 123 NW 
68; In re Peck, 87 Vt. 194, 88 A 568. 
95. Pittman v. Lamb, 53 Miss. 594. 
96. Field v. Holland, 6 Cranch (U. 
S.) 8, 3 L. ed. 136. 


97. Israel v. Jackson, 93 Ind. 543. 
98. Faulk y. Faulk, 23 Tex. 653. 
99. Cook v. Carr, 20 Md. 403. 


1. Hewlett v. Wood, 62 N. Y. 75 
{aff 3 Hun 736]. 

2. St. John v. Coates, 9 NYS 202, 
934, 24 AbbNC 158. 

3. Faulk v. Faulk, 28 Tex. 653. 
And cases infra this note. 

[a] Form of application.—(1)Ap- 
plication for a jury trial must be 
made by motion in open court and 
. cannot be made by a demand_in a 
replication or other pleading. Cheat- 
ham v. Pearce, 89 Tenn. 668, 15 SW 
1080. (2) Demand for an _ issue 
should be in writing. Moyer’s Est., 
1 Pearson (Pa.) 407. (3) The form 
of the issue demanded should ac- 


company the demand. Mealey’s 
eee td eh iat (Pas). Ler; (4) 
“Where defendant’s answer raises 


issues of fact cn which he is en- 


features of his defense are equitable, 
a demand for a jury must relate to 
the specific issues on which he is 
entitled to the same.’ Bates v. Es- 
cot, 6 Cal. Unrep. Cas. 380, 59 P 943. 

{b] Compliance with court rules. 
—Such motion is properly refused, 
where a rule of court, providing the 
procedure when it is desired to sub- 
mit an issue, is not complied with. 
Goodwin v. Wiles, 76 S. C. 507, 57 
SE 547; Marion v. Charleston, 72 S. 
C. 576; 52' SH 418. 

{c] In Pennsylvania, such motion 
should be accompanied by a petition’ 
setting forth the issues of fact which 
it is desired to have determined by 
a jury and the reasons therefor. Con- 
fair v. Ann, 23 Pa. Dist. 861. 

4, 1Ill.—Brown v. Miner, 128 Ill. 
148, 21 NE 223 [aff 21 Ill. A. 60); 
Wolf v. Bollinger, 62 Ill. 368. 

Ky.—Greer v. Powell, 1 Bush 489; 
Frazer v. Naylor, 1 Metc. 593; Pat- 
rick ‘v. Wangston, 5) J. J: Marsh. 
65s ae 

N. J.—Denton v. Leddell, 23 N. J. 
Eq. 64 [aff 24 N. J. Eq. 567]. 

N. Y.—Townsend v. Graves, 3 
Paige 453. And see Steinway v. Von 
Bernuth, 82 App. Div. 596, 81 NYS 
883; Mackellar v. Rogers, 52 N.Y. 
Super. 468 [aff 109 N. Y. 468, 17 NE 
350]; Moffat v. Moffat, 23 N. Y. 
Super. 468, 17 AbbPr 4. 

W. Va.—Powell v. Batson, 4 W. Va. 


610. 

[a] Legal joined with equitable 
issues.— Where the allegations in the 
complaint make out a case for equi- 
table relief, and certain of them make 
out a case as to some defendant for 
legal relief, the issues joined as to 
the first are to be tried by the court 
without a jury, and if it fails and 
leaves the issues joined as to some 
defendants, as to the second those 


though it was not demanded on the 
trial of the cause as an equity action. 
Hennequin vy. Butterfield, 43 N. Y. 
Super. 411 [aff 76 N. Y. 598]. : 

5. Keane vy. Brygger, 3 Wash. 338, 
28 P 653. \ 

6. State v. Askew; 94 N. C. 194. 
‘eer Parker y. Nickerson, 137 Mass. 

Waiver of jury trial generally see 
Jury [85 Cyc 149]. 

8 Black v. Lamb, 12-N. J..Eq. 
108; Garnett v. Storm, (Okl.) 166 P 
401. But see Yingling v. Hesson, 16 
Md. 112 (a court of law to which 
the issues are sent from the orphans’ 
court must, however, decide on the 
same principles and rules that gov- 
ern the latter). 

[a] The order in which proof is 
introduced is largely discretionary 
with the trial court, and in further- 
ance of justice thé trial court may 
reopen the case at any time during 
the progress of the trial to enable 
additional proof to be introduced 
upon any matter properly before 
it. Garnett v. Storm, (Okl.) 166 P 
401. 

[b] In Tennessee, is provided 
by statute (Shannon Code § 6286) 
that ‘‘the trial shall be conducted like 
other jury trials at law, the finding 
of the jury having the same force 
and effect, and the court having the 
same power and control over the find- 
ing as on such trials at law.” See 
State v. King, 137) Tenn. 17, 26, 191 
SW 352. 

9. Worthington vy. Major, 94 Mich. 
325, 54 NW 303; Black v. Lamb, 12 
N. J. Eq. 108. 

10. Black v. Lamb, 12 N. J. Eq. 
108. See also infra § 729. 


it 


11. Church v. Ruland, 64 Pa. 432; 
Morris v. Christensen, 18 Pa. Dist. 
247, 


692 [21C.J.] 
should be excluded.12 Where the motion for a jury 
trial is not made until after the evidence for the 
hearing in chancery has been taken, the cause should 
be tried upon the same evidence on which it would 
have been tried in chancery, unless the court upon 
cause shown makes an order permitting the intro- 
duction of further evidence.1* Defendant on the 
trial at law of an issue out of chancery, while a 
competent witness, cannot be asked a question, the 
answer to which will contradict the answer filed by 
him.t# Where an issue is directed by the court of 
chancery to be tried at law any papers may be read 
at the trial of such issue which were read upon the 
hearing of the cause, or at a former trial.1° Where 
a statute requires a question of fact to be submit- 
ted to a jury in an equity proceeding, the same 
practice prevails as in an action at law, and the 
trial of an issue so submitted is governed by the 
same rules as the trial of an issue at law before a 
jury.1° 

[§ 729] 2. Control of Chancery Court. Where 
the chancery court is not required by statute to sub- 
mit issues of fact to a jury, amd does so only for 
its own enlightenment and to satisfy its own con- 
science, it may control the conduct of the trial of 
the issues and the proceedings before the jury in 
such way as it sees fit so that the purpose of the 


submission of the issues may be best subserved.’ - 


The chancery court may direct, not only what shall 
be tried,!® but the form-of the issue,!® and who shall 
be the parties.2° It may also direct which party 
shall uphold the affirmative of the issue 7+ and shall 
have the right to open and conelude,?* what shall 
or shall not be relied on, on each side, as cause of 
action or defense,?* what evidence shall be received 
at law,’ and may order the parties themselves to 
be examined.?> Directions may be given as to the 
use of the chancery pleadings as evidence at the 
trial,26 or as to the use of depositions or written 
evidence in general.?? 


12. Church v. Ruland, 64 Pa. 432; ,for the hearing 
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makes an order that certain evidence shall be re- 


ceived at the trial of an issue at law, the judge con- 


ducting that trial has nothing to do with the ad- 
missibility of the whole or any part of the evidence, 
and accordingly must receive all of it and cannot 
reject any part of it; the chancery court by its or- 
der becomes responsible for the legality of the eyi- 
dence.28 Nor does the court of law have anything 
to do with the pleadings in equity upon which the 
issues are framed. Its province is simply to submit 
to the jury the determination of the issues, without 
reference to the question whether they were proper- 
ly presented by the proceedings in the chancery 
court or not.?® Nevertheless as issues to the law 
court are directed by the chancery court for the 
purpose of informing its conscience, if this pur- 
pose is achieved the chancery court will not nar- 
rowly examine the proceedings in the law court; 
collisions between the two courts should be dis- 


_couraged, and minute disagreements as to prin- 
ciple or procedure will be overlooked.*° 


[§ 730] 3. Instructions to Jury. When the ver- 
dict of the jury is advisory only,?! the submission 
of issues of fact being discretionary with the court,*? 
instructions are unnecessary,** and neither party has 
a right to demand the giving of them.** The court 
may, however, instruct the jury,®° but if it does so 
the instructions should not be general, as in an ac- 
tion at law, and should relate only to the determina- 
tion of the questions of fact submitted to them.%¢ 
No instructions should be given except those perti- 
nent to the questions of fact submitted, no matter 
how pertinent they naught be to other questions in 
the case not covered by the issues.*7 Since the ver- 
dict is only advisory, ernor cannot be assigned on 
the instructions either given or refused.*® Where, 
however, an equity suit is treated’as an action at 
law, submitted to a jury, and the court considers 
itself bound by the verdict, the parties have the 


When the chancery court ; same rights as to instructions that they have in an 


in chancery, unless ,Eq. 440. 


Morris v. Christensen, 18 Pa. Dist. | the court upon cause shown otherwise 29. Cooke v. Cooke, 29 Md. 538. 
247; Parker. v. Beavers, 19 Tex. |orders; but the court may make an 30. Thomasson vy, ‘Kennedy, 2i) Sk 
406 order permitting further evidence to|C. Eq. 440. 


13. Marston vy. Brackett, 9 N. H. 


14. Cahoon vy. Ring, 4 F. Cas. No. 
2,292, 1 Cliff; 592 

15 McCall v. 
M. (11 -Va.) 138. 

16. Mayville v. French, 246 Ill. 
434, 92 NE 919. 

17. Ringwalt v. Ahl, 36 Pa. 336; 
“Morris vy. Christensen, 18 Pa. Dist. 
247. But see Hobart v. Dovell, 10 
N. J. L. J. 49 (the court on feigned 
issue from chancery: will’ make such 
orders as are necessary to a fair trial 
of the cause; it has no concern with 
the order of the _court of chancery 
for particulars). 

18. Ringwalt v. Ahl, 36 : Pa. 


19. Ringwalt v. Ahl, 36 Pa. 
20. Ringwalt v. Ahl, 36 Pa. 


“Graham, 1 Hen. & 


336. 
21. Trimmier v. Liles, 58 S. C. 284, 
36 SE 652. 
. Hagan, 18 Gratt. 


Simpson, 5 Litt. 
(Ky.) 49. 

24. Leonard v. Cutler-Hammer 
Co., 154 Fed. 920; Moore vy. Simpson, 
5 Litt, (Ky.)° 49; Black v. Shreve, 13 
N: Jd. Eq. 455; "Thomasson vy. Ken- 
nedy, 24 S. C. Eq. 440. See also 
Marston v. Brackett, 9 N. H. 336 (if 
a party, after the evidence in chan- 
cery has been closed has a trial by 
jury, the case is to be tried before 
the jury, upon the evidence taken 


be introduced). But see Carey v. 
Callan, 6 B. Mon. (Ky.) 144 (im- 
proper to restrict evidence to deposi- 
tions upon the submission of an is- 
sue as to the validity of a will). 

25. Marston v. Brackett, 9 N. H. 
336; Ringwalt vy. Ahl, 36 Pa. 336. 

26. Sturdevant v. Waterbury, 1 


‘Hdw. (N. Y.) 442. And see oases infra 


this note. See also Tompkins v. 
Stevens, 10 W. Va. 156 (it should be 
directed that the answer when read 
to the jury should have the: same 
effect as when read before the equity 
court). 

[a] The answer (1) of defendant 
cannot be read as evidence in his be- 
half in the trial at law, unless so 
ordered by the chancery court. Gam- 
ble v. Johnson, 9 Mo. 605; Black v. 
Lamb, 12 N. J. Eq. 108; Jackson vy. 
Spivey, 63 N. C. 261. See also Cart- 
right v. Godfrey, 5 N. C. 422 (de- 
fendant’s answer which has been re- 
plied to and its allegations disproved 
by more than one witness cannot be 
read in his behalf). (2) It cannot 
be read by plaintiff as an admission, 
unless so ordered. Gamble y, John- 
son, supra. 

27. Cincinnati Sav. Bank y. Ben- 
ton, 2 Metc. (Ky:) 240; Talbott v. 
Bedford, 53 SW 294, 21 KyL 897; 
Clark v. Congregational Soc., 44 N. 
H. 382; Paul v. Paul, 2 Hen. & M. 
(12 Va.) 525; Ford v. Gardner, 1 Hen. 
& M. (11 Va.) 72. 

28.. Black v. Lamb, 12 N, J.,.Eqa 
4108; Thomasson y. Kennedy, 22.8. C. 


81. See infra § 735. 

32. See supra § 721. 

33. Troll v. Spencer, 288 Mo. 81, 
141 SW 855, AnnCas1913A 376; Hud- 
son v. Wright, 204 Mo, 412, 103 SW 8; 
Baker v. Payne, (Mo. A.) 198 SW 75; 
Blood v. Sovereign Camp W. W., 140 
Ma. A. 526, 120 SW 700. See also 
Kelly v. Perrault, 5 Ida. 221, 48 P 
45 (propriety of giving instructions 
doubtful), 

[a] Reason for rule.—‘In an 
equity case for the chancellor to give 
instructions is but for him to give 
advice to himself—he merely talks 
the matter over with himself and 
tells himself how to do.’ Troll v. 
Spencer, 238 Mo. 81, 92, 141 SW 855, 
AnnCasi1913A 376. 

34, Danielson vy. Gude, 11 Colo. 87, 
17 P 283; Royce v. Latshaw, 15 Golo. 
Ai 420, 62 P 627; In re Holloway, 
(Kan.) 164 P 298; ‘Van Vleet v. Olin, 
4 Nev. 95, 97 AmD 5 35 

35. In re Hollaway, (Kan.) 164 P 
298; Farnum vy. Pitcher, 151 Mass. 
470, 24 NE 590; Chosen Fviends Home 
Loan, etc,, League v. Otterson, 7 Wyo. 
89, 50 P 194 

36. Farmers’ Bank. v. Butterfield, 
100 Ind. 229; In re Halloway, (Kan.) 
164 P 298; Shanks v. Pearson, 70 Kan. 
160, 78 P 446. 

37. Shanks v. Pearson, 70 Kan. 
160, 78 P 446; Stickel v. Bender, 37 
Kan. 457, 15 Pp’ 580; Carlisle y. Foster, 
10 Oh. St. 198; Perry V.eGClift, .@henn, 
Ch. A.) 54 SW 121. 

38. See Appeal and Error § 2553. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- to the latter. 


§§ 730-732] 
action at law,3® and where a jury is a necessary 
part of the chancery system,*® the court should be 
careful to instruct the jury as to the nature of the 
issues submitted to them and the application of the 
evidence produced before them.4! When requested 
to do so it is not only the province but the duty 
of the court to give the jury such instructions that 
they may understand what is legal evidence for 
their consideration and what is not legal evidence.*2 

[§ 731] 4. Directing Verdict, Nonsuit, and 
Dismissal. When the right to a jury trial is not 
expressly given and the verdict of the jury is mere- 
ly advisory,** a verdict may be directed,‘* even 
though the evidence is conflicting.4® When a feigned 
issue is framed in equity and sent to a law court 
for trial before a jury it is proper for the trial 
court to direct a verdict where the evidence justifies 
the preémptory instruction given,‘® but the evidence 
must be such that a verdict contrary to the instruc- 
tion could not stand.47 

Where a motion is made to direct the verdict upon 
the trial of an issue out of chancery, the practice 
is the same as in actions at law. The party against 
whom the motion is directed is entitled to the bene- 
fit of all the evidence in his favor in its most fa- 
vorable aspect to him, and of all presumptions that 
may be reasonably drawn from such evidence.*® All 
contradictory evidence or explanatory cirecum- 
stances must be rejected.*® 

Nonsuit. Plaintiff cannot be nonsuited.®° 

Dismissal. The cause cannot be dismissed as to 
one or all of defendants. A verdict upon all the 
issues as to all the parties must be rendered and 
the cause afterward heard by the court.®? 

[§ 732] 5. Form and Sufficiency of Verdict. A 


39. Van Vleet v. Olin, 4 Nev. 95, 


EQUITY 


Knight, 27 Colo. A. 257, 147 P 1091; 


[2V-C.F]" 698 


general verdict by a jury, to whom issues have been 
submitted, is not necessary,®* unless the trial court 
requires it,°4 and is as a general rule insufficient.® 
Every issue presented must be separately passed 
upon,°® and the jury in their verdict must answer 
to each separately.**? But failure to answer as im- 
material question will not vitiate the verdict, when 
as a whole it supports the decree properly disposing 
of the entire case,°8 and the fact that the jury re- 
turn a general verdict is harmless error, where they 
also report special findings for the same party, 
which are accepted by the court, and on which judg- 
ment is rendered.®? The verdict must be certain 
and responsive to the issues presented. and the di- 
rections given to the jury.*° When the verdict set- 
tles and determines that a party to a suit has no 
right in the property in controversy, it is ordinarily 
sufficient, so far as the rights of such party are 
concerned, without proceeding to determine who in 
fact has such right.*? 

Disagreement of jury. Generally, when there are 
~everal issues of fact submitted te a jury they must 
find on all or none, and may not find on one or more 
and disagree on’ the others.®? If they cannot agree 
upon all the court should enter a mistrial and sub- 
mit all the issues to another jury. It is not proper 
to take as settled the issues. found by a former 
jury and submit to a new jury the unsettled issues 
only.6* It has been held, however, that when the 
jury have decided some of the issues submitted to 
them, but have been unable to agree upon others, 
the cause may be decided by the chancery court upon 
the whole record, including the report of the trial 
at law, provided such court finds itself able to dis- 
pose of the cause satisfactorily upon all the evi- 


191 SW 352 (under statute). 


97 AmD 513. Short v. Estey, 33 Mont. 261, 83 P 56. Fornash y. Antrobus, 178 Ky. 
40. See Juries [24 Cye 111 et seq]. | 479. 621, 199 SW 781; Bannon v. Patrick 
41. Ely v. Early, 94 N. C. 1. 46. Sparks v. Ross, 72 N. J. Eq.| Bannon Sewer Pipe Co., 136 Ky. 556, 
42. Beall v. Beall, 10 Ga. 342. 762, 65 A 977 [aft 73 N. J. Eq. 735,/119 SW 1170, 124 SW 843; Dunn v. 
[a] Besponsiveness of answer.— | 69 A 185]. : Dunn, 11 Mich. 284. But see Shell v. 

(1) For this purpose it is the duty of 47. Sparks v. Ross, 72 N. J. IWq.| Sanders, 46 Ga. 469 (verdict sufficient, 

the court to instruct the jury what] 762, 65 A 977 [aff 73 N. J. Eq. 735, | although not disposing of all the is- 

portions of defendant’s answer are re-| 69 A 185]. .. sues made by the record). 

sponsive to the allegations in plain- 48. Yess v. Yess, 255 Ill. 414, 99 57. Carlin v. Donegan, 15 Kan. 495; 

tiff’s bill and what are not. Shiels v.| NE 687. See also Trial [88 Cyc] Fornash y. Antrobus, 178 Ky. 621, 199 

Stark, 14 Ga. 429; Webb v. Robinson, | 1565]. SW 781; Petty v. Malier, 15 B. Mon. 


14 Ga. 216; Beall v. Beall, 10 Ga. 
342. (2) It is not the duty of the 
court to take the bill and answer and 
designate in detail what is responsive 
If counsel desire to} 


NE 3887. 


43. 
51. 


49. Yess v. Yess, 255 Ill. 414, 99 
50. Birdsall vy. Patterson, 51 N. Y. 
MacNaughton y. Osgood, 114 


(Ky.) 591; Ayers v. Scott, Ky. Dec. 
162; Wah-tah-noh-zhe vy. Moore, 36 
Ok]. 631, 129 P 877. But see State v. 
Farish, 23 Miss. 483 (a _ verdict, 
whieh, while not answering every is- 


invoke the ruling of the court as to 
the responsive character of any part 
of the answer they may do so and 
the court will decide the point made 
and instruct the jury accordingly. 
Adkins v. Hutchings, 79 Ga. 260, 4 
SE 887. 
43. See infra § 735. 


44, Cal.—Galvin v. Palmer, 113 
Cali 465 45 RP 172. 
Colo.—Continental Trust Co. v. 


Knight, 27 Colo. A. 257, 147 PP eoa (M aes 
Tll.— De Graff v. Manz, 251 Ill. 531, 
96 NE 516. 

Mass.—Farnum vv. 
Mass. 470, 24 NE 590. 

Mo.—Southern Bank v. Nichols, 202 
Mo. 309, 100 SW 613; Robinson_ v. 
Dryden, 118 Mo. 534, 24 SW 448; Cox 
v. Cox, 91 Mo. 71, 3 SW 585; Hess v. 
Miles, 70 Mo. 208. 

Mont.—Short v. Estey, 33 Mont. 
261, 83 P 479. 

N. Y.—Birdsall v. Patterson, 51 N. 
Ye A3s 

Pa.—Baldwin vy. Taylor, 166 Pa. 
507, 31 A 250. 

Utah.—Shafer *v. Killpack, 173 P 


Pitcher, 151 


948. 
Vt.—In re Peck, 87 Vt. 194, 88 A 
568. 
Wis.—Pier v. Prouty, 67 Wis. 218, 
30 NW 282. 


45. Galvin v. Palmer, 113 Cal. 46, 
45. P 172; Continental Trust Co, v. 
[21 C. J.—38] 


N. Y. 574, 21 NE 1044 [rev on other 
grounds 41 Hun 109, 3 NYSt 795]; 
Moore vy. Metropolitan Nat. Bank, 55 
ING 4 4 SATU, ALT 3. 

52. Moore v. Metropolitan 
Bank, 55 N. Y. 41, 14 AmR 1738. 

53) Bird) vi Bird)).218) MIA158, 175 
NE 760; Garnett v. Storm, (Okl.) 166 


Nat. 


P 401. 
54. Garnett v. Storm, (Okl.) 166 P 
401. See also Penninger Lateral Co. 


Vv. Clark): 22° 1dao°397, “126R > 524 
(where an action is brought and an 
equitable defense is interposed by a 
eross complaint, and also in an action 
cognizable in equity where a cross 
action at law is interposed, the court 
may direct the jury to find a gen- 
eral verdict upon issues made by the 
complaint and answer). 

55. Cal.—Holland v. Kelly, 177 
Cal. 43, 169 P 1000; Evans v. Ross, 
2 Cal. Unrep. Cas. 543, 8 P 88; Brandt 
v. Wheaton, 52 Cal. 430. 

1 —Bir dia Bird) +218) Tiss O75 
NE 760. 

Ind.—Chicago, etce., R. Co. v. Myers, 
57 Ind. A, 458, 105 NIX 645, 107 INE 
296. 

Ky.—Fornash y. Antrobus, 178 Ky. 
621, 199 SW.781; Bannon v. Patrick 
Bannon Sewer Pipe Co., 1386 Ky. 556, 
119 SW 1170, 124.SW 843. 

Mich.—Dunn v. Dunn, 11 Mich. 284. 

Tenn.—State v. King, 137 Tenn. 17, 


sue separately, may be regarded asa 
substantial finding upon each and all 
of the issues submitted, is sufficient). 

58. Columbus Power Co. v. City 
Mills Co., 114 Ga. 558, 40 SE 800; 
Nicholts v. Popwell, 80 Ga. 604, 6 SE 
21; Groover y. King, 55 Ga. 243. 

59. McCauley v. McKeig, 8 Mont. 
889 ead P22: 

60. Cooper v. Branch, 86 Ga. 234, 
12 SE 808; Tift v. Hartwell, 57 Ga. 
47; Russell v. Falls, 3 Harr. & M. 
(Md.) 457, 1 AmD 380. 

[a] Rule applied.—Where the Jury 
auswered some of the questions 
specifically, and others by saying, 
“We do not know,” and “Unknown to 
us,” this was not such a verdict as 
a decree could be based upon and 
a new trial was properly allowed. 
Cooper v. Branch, 86 Ga. 234, 12 SE 
808. 

{b] Where a verdict is indefinite 
the court may properly ask the jur- 
ors what they mean by their an- 
swers, and suggest a particular an- 
swer more explicit. Jordan v. 
Downs, 118 Ga. 544, 45 SE 439. 

61. McDeniel vy. Marygold, 2 Iowa 
500, 65 AmD 786. 

62. Minton Vv. Wilkerson, 18s 
Tenn. 484, 182 SW 238; Berry v. Wal- 


len, 1 Overt. (Tenn.) 186. 
68. Buchanan v. Gower, 7 Tenn. 
Civ. A. 306, 


594 [210.J.] 


dence before it.%+ 

[§ 733] 6. Return of Verdict. After trial of 
an issue at law the verdict is certified to the chan- 
cery court by the presiding judge.®® Although it 
is usually done,®* it is not necessary that he should 
state the evidence,®*? ner need he give a minute his- 
tory of the trial.°8 He should, however, state the 
general character of the evidence offered,®® such 
parts as were objected to,’° and the decision made 
upon those objections,’ with. his charge to the 
jury,’? and if he fails to do so the chancery court 
may make an order to supply such omission.’? It is 
eustomary for the judge to state in his certificate 
whether or not he approves of the verdict.** Where 
the same court has a law side and a chancery side, 
and the issue is tried before the same judge who acts 
as chaneellor, it is not necessary for the judge to 
certify the evidence and the verdict to himself as 
chancellor.*> 

[§ 734] D. Proceedings in Chancery Court after 
Trial. Where issues out of chancery have been sub- 
mitted to a jury, there must be a further hearing, 
after the return of the findings, before the court 
which ordered the issues, and further action by 
it on the whole case.*® The verdict of the jury does 
not end the trial, and the final completion thereof 
-must be established by a decision of the court.” 

Verdict not covering case. Where all the issues 


EQUITY 


i “CY bib) Oe See Lee 


RS 738-135 


made by the pleadings are not submitted to the 
jury, the court should proceed, after their verdict 
is rendered on the issues which were submitted 
to them, to try the remaining issues,’® and it is 
erroneous for the court to adopt the findings of 
the jury and. enter up judgments on the whole 
case without doing so.7° And where issues are 
framed for a jury and the findings of the jury 
thereon do not dispose of all the issues necessary 
to a decision of the suit, the proper course is for 
the judge to hear the remaining issues *® and to 
make findings as to them,®! unless on application 


-he should, in his discretion, trame further issues 


to be tried by a jury.®” 

Entering judgment. After a verdict on issues 
submitted, judgment cannot be entered in the law 
court in accordance with such verdict,®* but it must 
be certified to the chancery court for that purpose.** 

[§ 735] E. Effect of Verdict—l. When Jury 
Trial Not Matter of Right. In chancery eases, 
where the right to a jury trial is not expressly 
given, the verdict of the jury on issues-.submitted 
to them is generally merely advisory and not bind- 
ing upon the court. As the issues are submitted 
only to satisfy the conscience of the court, it may 
act on the verdict or reject it accordingly as it is 
or is not satisfied.*° If the court believes the 


64. Adams v. Soule, 33 Vt. 538. 
65. Goldman v. Rogers, 85 Cal. 
574, 24 P 782; Trenton Banking Co. 


v. Rossell, 2 N. J, Eq. 492; Bas- 
sett. v. Johnson, 2 N. J. Hq. 154; 
Law v.: Miller, 24 R. I. 14, 51 A 


1051 (by statute); Thompson v. 
Thompson, 1 S. C. Eq. 136. See alse 
McGrath v. Norcross, 83 N. J. Eq. 
355, 93 A 801 (construing statute as 
to quieting title). And cases infra 
this note. 

[a] Certificate from memory.— 
The certificate of the judge made 
from memory of the finding of the 
jury will not be sufficient. Baker v. 
King, 6 Yerg. (Tenn.) 402. 

{[b] In ‘New York the judge 
making an order at special term di- 
recting the issue raised by the plead- 
ings to be tried by a jury at circuit, 
and the verdict thereon certified to 
the special term for decree, is not 
entitled to have the verdict certified 
to himself. Cuthbert v. Ives, 20 NYS 
469. 

66. Saylor’s App., 39 Pa. 495. 

67. Bassett v. Johnson, 2 N. J. Eq. 
154; Saylor’s App., 39 Pa..495. But 
see Bentley v. Clark, 3 Dana (Ky.) 
564 (regularly all the evidence 
should be in the record). 


68. Bassett v. Johnson, 2 N. J. 
Hq. 154. 

69. Bassett v. Johnson, 2 N. J. 
Eq. 154. 

70. Bassett v. Johnson, 2 N. J. 
Eq. 154; Chapin v. Thompson, 58 


HowPr (N. Y.) 46. 

71. Bassett v. Johnson, 2 N. J. 
Eq. 154; Chapin v. Thompson, 58 
HowPr (N. Y.) 46. 

72, Bassett v. Johnson, 2 N. J. 
Eq. 154. 

73. Kerr v. South Park Comrs., 
r, Wet Sw 3:2.9, 96 —SCty 80a" 29) as ed. 

74. Dunn v. Dunn, 11 Mich. 284; 

‘Prudden vy. Lindsley, 81 N. J. Eq. 
436; Grigsby v. Weaver, 5 Leigh (82 
Va.) 197. 
75. Wilson v. Riddle, 123 U. S. 
608, 8 SCt 255, 31 L. ed. 280; Say- 
lor’s App., 39 Pa. 495; Lavell v. 
Gold, 25 Gratt. (66 Va.) 473. 

76. Allen v. Blunt, 1 F. Cas. No. 
216, 3 Story 742; Prudden v. Linds- 
ley, 29 N. J. Eq. 615; Peake v. Peake, 
17 S. C. 421; Ivy v. Clawson, 14 S. 
C. 267; Adams v. Soule, 33 Vt. 538. 

[a] The orator’s testimony on the 


trial at law may be considered by, 5, 15 NE 1748. 


the court of chancery in determin- 
ing the case, notwithstanding he 
did not testify before the case was 


referred to the jury. Adams v. 
Soule, 33 Vt. 538. 
77. Cal.—Holland v. Kelly, 177 


Cal. 438, 169 P 1000; Bates v. Gage, 


49 Cal. 126. 

Fe cer ac v. Garrison, 93 Ind. 
345, 

N. .Y.—MacNaughton v. Osgood, 


14 N.Y. 574,21 NB 1044. 


Pa.—Reno v. Moss, 120 Pa. 49, 
TOT AW TE. 
WE C.—Gadsden vy. Whaley, 9 S. C. 
/ 
See also infra § 735. 
73. Leeper v. Lyon, 68 Mo. 216; 


Cash v. Penix, 11. Mo. A. 597; Golds- 
borough v. Turner, 67 N. C. 403; 
Stahl v. Gotzenberger, 45 Wis. 121. 

[a] Under New York code prac- 
tice, “if the questions thus sub- 
mitted to and answered by the jury, 
together with facts admitted by the 
pleadings, cover the whole case, so 


that no further facts need be proved- 


for the information of the court, mo- 
tion may at once be made for judg- 
ment. Upon such motion both par- 
ties have a right to be heard, and 
the court may order judgment upon 
the case as then made, or it may 
set aside the findings of the jury, or 
use some of them, and it may allow 
either party to give further evidence. 
So if the motion for judgment be 
not at once made, it must be brought 
on upon motion so that both parties 
may be heard. But if the findings 
of the jury together with the facts 
admitted in the pleadings do not 
cover the whole case, and other 
issues remain to be tried, or other 
facts requisite for equitable relief 
remain to be proved, then the case 
must be regularly brought to a hear- 
ing before the court, when it may 
or may not adopt the findings of the 
jury, and other facts may be proved, 
and in such case the court must make 
findings of fact and law to which 
exceptions may be taken by either 
party desiring to appeal.” Ham- 
mond v. Morgan, 101 N. Y. 179, 186, 
4 NE 328 [rev on other grounds 51 
N. Y. Super. 472]. To same effect 
Hooker v. Rochester, 126 N. Y. 635 
mem, 26 NE 1043 mem [aff 12 NYS 
671]; Acker v. Leland, 109 N. Y. 


79. Leeper v. Lyon, 68 Mo. 216; 
Cash v. Penix, 11 Mo. A. 597%. 

80. Clark v. Roberts, 206 Mass. 
235, 92 NE 461. 

81. Warring v. Freear, 64 Cal. 54, 
28 P 115; Penninger Lateral Co. v. 
Clark, 22 Ida. 397, 126 P 524; Sand- 
or v. Smith, 12 Ida. 446, 86 P 

[a] In New York, where all the 
issues in a cause are ordered to be 
tried by jury, and the verdict does 
not determine all the material 
issues of fact, the court should not 
find additional facts, but should set 
aside the verdict and grant a new 
ry Parker v. Laney, 58 N. Y. 

82. Clark v. Roberts, 206 Mass. 
235, 92 NE 461. 

83. McGrath v. Norcross, 83 N. J. 
Eq. 355, 93 A 801; Kelly v. Herb, 3 
Pa. Dist. 284, 14 Pa. Co. 22; Peake 
v. Peake, 17 S. C. 421. 

84. Kelly v. Herb, 3 Pa. Dist, 284, 
14 Pa. Co. 22; Peake v. Peake, 17 
S. C. 421. See also supra § 733. 

85. U. S.—Van Iderstine v. Na- 
tional Discount Co., 227 U. S. 575, 33 
SCt 343, 57 L. ed. 652; Kohn v. Me- 
Nulta, 147 U. S. 238, 18 SCt 298, 37 
L. ed. 150; Idaho, ete., Land Impr. 
Co. wv. Bradbury. 1325 Un Si'5.09, 7410 
SCt 177, 33 L. ed. 433; Quinby v. Con- 
lan, 104 U. S. 420, 26 L. ed. 800; 
Watt vy. Starke, 101 U. S.. 247, 25 
L. ed. 826; Garsed v. Beall, 92 U. S. 
684, 23 L. ed. 686; Basey v. Galla- 
gher, 20 Wall. 670, 22 LL. ed. 452; 
Nashville R., ete, Co. v. Bunn, -168 
Fed. 862, 94 CCA 274; The Western 
States, 159 Fed. 354, 86 CCA. 354 
[certiorari den 210 U. S. 433, 28 SCt 
762, 52 L. ed. 1136]; Clyde v. Rich- 
mond, ete. R. Co., 72 Fed. 121, 18 
GCA -46T 9 Aden WeIBluntest ECs: 
No. 216, 3 Story 742; Day v. Hart- 
shorn, 7 F. Cas.-No. 3,683, 3 Fish. 
Pat. Cas. 32; Ely v. Monson, etc., 
Mfg. Co., 8 F. Cas. No. 4,431; Good- 
year v. Providence Rubber Co., 10 
BR. Cas: No. 357583, - 2) (CHE 35 Lasrate 
9 Wall. 788, 19 L. ed. 566]. 

Ala.—Alabama, ete, R. Co. v. 
Aliceville Lumber Ce., 74 S 441; Rob- 
inson v. Inzer, 195 Ala. 491, 70 S 717. 

Alaska.—Pratt v. United Alaska 
Min. Co., 1 Alaska 95. 

Ariz.—Dooley v. Burlington Gold 
Min. Co: 12 “Ariz.) 33255100) P= 797 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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' 96 NE 516; Riehl v. Riehl, 


erry 


835)". 


Taggart Mercantile Co, v. Clack, 8 
Ariz. 295, 71 P 925; Bgan vy. Estrada, 
6 Ariz, 248, 56 P 721; Henry v. Mayer, 
6 Ariz. 103, 53 P590. 

Ark.—Hinkle v. Hinkle, 55 Ark. 
583, 18 SW 1049; State v. Churchill, 
48 Ark. 426, 3 SW 352, 0. 

Cal.—Arellanes vy. Arellanes, 90 P 
1059; Diamond Coal Co. v. Cook, 61 
P 578; Moore v. Copp, 119 Cal. 429, 
51 P 630; Shirley v. Shirley, 92 Cal. 
44, 27 P 1097; Haggin v. Raymond, 
67 Cal. 302, 7 P 721; Johnson v. Pow- 
ers, 65 Cal. 179, 3 P 625; Freeman 
v. Stephenson, 63 Cal. 499; Wakefield 
v. Bouton, 55 Cal. 109; Bates v. Gage, 
49 Cal. 126; Evans v. Ross, ‘2 Cal. 
Unrep. Cas. 548, 8 P 88; Green v. 
Thornton, 8 Cal. A. 160, 96 P 382; 
Ostrom v. De Yoe, 4 Cal. A. 326, 87 
EP ISHEes 

Colo.—Stewart v. Breckenridge, 
169 RP. 543; Kochi.v. Story, 47 ‘Colo. 
335, 107 P 1093; Heron v. Weston, 44 
Colo: 73795-1005. Bili1380 2 Central, 
Assur. Soc. v. Mulford, 45 Colo. 240, 
100 P 423; Hobson v. Anderson, 34 
Colo. 444, 83 P 634; Bucker’s Irr., 
ete. Co. v. Farmers’ Independent 
Ditch Co., 31 Colo. 62, 72 P 49; Saint 
v. Guerrerio, 17 Colo. 448, 30 P 335, 
31 AmSR 320; McDonald v. Thomp- 
son; 16 "Colo! 13,°°26" P1146: Hall vy. 
Linn, 8 Colo. 264, 5 P 641; McGan 
v. O’Neil, 5 Colo. 58; Weiss v. Ahrens, 
24 Colo, A. 531,135 P 987; Johnson 
v. Denver First Nat. Bank, 24 Colo. 
Ali23, 1384-284. 

Ida.—Rees v. Gorham, 380 Ida. 207, 
164 P 88; Penninger Lateral Co. v. 
Clark, 22 Ida. 397, 126 P 524; Sand- 
strom v. Smith, 12 Ida. 446, 86 P 416; 
Curtis v. Kirkpatrick, 9 Ida. 629, 75 
P 760; Brady v. Yost, 6 Ida. 273, 
55: P 542. 

Ill.—De Graff v. Manz, 251 Ill. 531, 

247 Ill. 
475, 93 NE 318; Jones v. Glos, 236 
Ill. 178, 86 NE 282; Larson v. Glos, 
235 Ill. 584, 85 NE 926; Bird v. Bird, 
218. Ill. 158, 75 NE 760; Pittenger 
v. Pittenger, 208 Ill. 582, 70 NE 799; 
Hardy v. Dyas, 203 Ill. 211, 67 NE 
852; Biggerstaff v. Biggerstaff, 180 
Ill. 407, 54 NE 3338; Stevens v. Shan- 
nahan, 160 Ill. 330, 48 NE 350; Kelly 
v. Kelly, 126 Ill. 550, 18 NE 785; 
Titcomb v. Vantyle, 84 Ill. 371; Meek- 
er v. Meeker, 75 Ill. 260; Austin v. 
Bainter, 50 Ill. 308; Sibert v. Mc- 
Avoy, 15 Ill. 106; Cope v. Cope, 
Till. A. 617; Lee v. Bermingham, 
Tll. A. 497; Weakley v. Mizell, 
Till. A. 494; Wing v. Little, 184 
A. 261 [rev on other grounds 
Ill. 20, 107 NE 875];' Worthing v. 
Hall, 153 Tll. A. 587; First Trust, 
etc., Bank v. Lowry, 151 Ill. A. 170; 
Kozacek v. Kozacek, 105 Ill. A. 180; 
Gaby v. Hankins, 86 Ill. A. 529; Far- 
rin v. Cox, 47° Tll.-A. 273. 
’ Ind.—Seisler v. Smith, 150 Ind. 88, 
46 NE 993; Brundage v. Deschler, 131 
Ind. 174, 29 NE 921; Platter v. Elk- 
hart County, 103 Ind. 360, 2 NE 544; 
Jennings v. Durham, 101 Ind. 391; 
Farmers’ Bank v. Butterfield, 100 
Ind. 229; Lake Erie, etc., R. Co. v. 
Griffin, 92 Ind. 487; Evans v. Nealis, 
87 Ind. 262; Chicago, etc., R. Co. v. 
Myers, 57 Ind. A. 458, 105 NE 645, 
107 NE 296; Halstead v. Coen, 31 
Ind. A. 302, 67 NE 957. 

Ind. T.—McMillan v. McKee, 2 Ind. 
Ty '529,°53 SW. 324. 

Kan.—Culp v. Mulvane, 66 Kan. 
148, 71 P 273; Wood v. Turbush, 63 
Kan. 779, 66 P 991; Bates v. Bates, 
61 Kan. 859, 59 P 639; Shorten v. 
Judd, 60 Kan. 73, 55 P 286; Cald- 
well v. Brown, 56 Kan. 566, 44 P 
10; Moors y. Sanford, 2 Kan. A. 243, 
41 P 1064. 

Ky.—Louisville, etc., R. Co. v. Tut- 
tle, 180 Ky. 558, 203 SW 308; For- 
nash v. Antrobus, 178 Ky. 621, 199 
SW 781; Consolidated Coal Co. v. 
Vanover, 166 Ky. 162, 179 SW 438; 
Anheir v. De Long, 164 Ky. 194, 176 
SW 195, AnnCas1917A 239; Sellers 
v. Sellers, 162 Ky. 9, 171 SW _449; 
Walton Brick Co. v. Anderson Fdy., 
ete., Works, 142 Ky. 274, 134 SW 
136; Stirman v. Crabtree, 122 SW 
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194; Morawick v. Martineck, 128 Ky. 
155, 107 SW 759, 32 KyL 971; Hill 
v. Phillips, 87 Ky. 169, 7 SW _ 917, 
10 Kyl 381; Moore vy. Payne, 7 Dana 
880; Leigh v. Citizens’ Sav. Bank, 
102 SW 233, 31 KyL 251; Wisdom v. 
Nichols-Shepherd Co., 97 SW 18, 29 
KyL 1128; Ford v. Ellis, 56 SW 512, 
21 Kyl 1837; McElwain v. Russell, 
11 KyL 649; Yance v. 
Foreman, 7 Ky. Op. 158. 

Me.—Farnsworth v. Whiting, 106 
Me. 430, 76 A 909; Rolfe v. Patron’s 
Androscoggin Mut. F. Ins. Co., 105 
Me. 58, 72 A 732. 

Mich.—Detroit United R. Co. v. 
Smith, 144 Mich. 235, 107 NW 922; 
Brown v. Kalamazoo Cir. Judge, 75 
Mich. 274, 42 NW 827, 13 AmSR 
438, 5 LRA 226; Dunn v. Dunn, 11 
Mich. 284. é 
sere: Nee v. Lamb, 53 Miss. 


Mo.—Northrip v. Burge, 255 Mo. 


641, 164 SW 584; Troll v. Spencer, 
238 Mo. 81, 141 SW 855, AnnCas 
1913A 376; Davis v. Forman, 229 


Mo. 27, 129 SW 213; Lacks v. Butler 
County Bank, 204 Mo. 455, 102 SW 
1007, Chadwell v. Reed, 198 Mo. 359, 
95 SW 227; Bouton y. Pippin, 192 Mo. 
469, 91 SW 149; Snell v. Harrison, 
83 Mo. 651; Gay v. Ihm, 69 Mo. 584; 
Durkee v. Chambers, 57 Mo. 575; 
Burt v. Rynex, 48 Mo. 309; Hickey 
v. Drake, 47 Mo. 369; Blood v. Soy- 
ereign Camp W. W., 140 Mo. A. 526, 
120 SW 700; James v. Oliver, 129 Mo. 
A. 86, 107 SW 1012; Burdall v. John- 
son, 122 Mo. A. 119, 99 SW 2; Bevin 
v. Powell, 11 Mo. A. 216 [aff 83 Mo. 
865]. But see O’Bryan vy. O’Bryan, 
13 Mo. 16, 53 AmD 128; Cochran v. 
Moss, 10 Mo. 416 (construing Rev. 
Code 844 and holding the jury’s find- 
ing conclusive). 

Mont.—Yellowstone Nat. Bank v. 
McCullough, 51 Mont. 590, 154 P 919; 
Ferris v. McNally, 45 Mont. 20, 121 
P 889; O’Rourke v. Butte Lodge No. 
145) Doe O. 6G... 19. Monts, 540, 48 Pe. 


1106; Arnold v. Sinclair, 12 Mont. 
248, 29 P 1124; Mantle v. oyes, 5 
Mont. 274, 5 P 856; Gallagher v. 


Basey, 1 Mont. 457 [aff 20 Wall. 670, 
22 L. ed. 452). 

Nebr.—Peterson vy. Bauer, 76 Nebr. 
652, 107 NW 998, 111 NW 361; Stock- 
ham Bank v. Alter, 61 Nebr. 359, 85 
NW 300; Humphrey Hardware Co. v. 
Herrick, 5 Nebr. (Unoff.) 524, 99 
NW 2338. 

Nev.—Duffy v. Moran, 12 Nev. 94. 
‘N. Y¥.—McClave v. Gibb, 157 N. Y. 
418, 52 NE 186; MacNaughton v. 
Osgood, 114 N. Y. 574, 21 NE 1044; 
Acker v. Leland, 109 N. Y. 5, 15 NE 
743; Clark v. Mosher, 107 N. Y. 118, 
14 NE 96, 1 AmSR 798 [rev on other 
grounds 26 NYWklyDig 60]; Ham- 
mond v. Morgan, 101 N. Y. 179, 4 NE 
328 [rev on other grounds 51 N. Y. 
Super. 472]; Learned v. Tillotson, 
97 N. Y. 1, 49 AmR 508; Carroll v. 
Deimel, 95 N. Y. 252; Vermilyea v. 
Palmer, 52 N. Y. 471; Birdsall v. 
Patterson, 51 N. Y. 48; Lansing v. 
Russell, 2 N. Y. 563, 4 HowPr 213; 
Wurster y. Armfield, 98 App. Div. 
298, 90 NYS 699; Sidway v. Sidway, 
7 NYS 421; Chapin v. Thompson, 58 
HowPr 46; Clarke v. Brooks, 1 Abb 
Dec 355, 2 AbbPrNS 404; Wilson v. 
Heath, 23 Misc. 714, 53 NYS 166; 
Baum v. Holstein, 93 Misc. 268, 157 
NYS 966; American Primitive Meth- 
odist Soc. v. Brooklyn El. R. Co., 46 
Hun 530; Brown v. Clifford, 7 Lans. 
46 [app dism 54 N. Y. 636 mem]; 
McKinley v. Lamb, 64 Barb. 199. 

N. D.—Merritt v. Adams County 
Land, ete. Co., 29 N:''D. 496, 151 
NW 11; Spencer v. Beiseker, 15 N. 
D. 140, 107 NW 189. 

_Oh.—Moore y. Moulton, 5 Oh. Dec. 
(Reprint) 534, 6 AmLRec 466. 

Okl.—Gamel v. Hynds, 171 P 920; 
Limerick v. Jefferson L. Ins. Co., 169 
P 1080; Crump v. Lanham, 168 P 43; 
Garnett v. Storm, 166 P 401; Chicka- 
sha v. O’Brien, 58 Okl. 46, 159 P 
282; Anderson v. Kelley, 57 Okl. 109, 
156 P 1167; Ball v. White, 50 Okl. 
429, 150 P ‘901; Success Realty Co. 
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v. Trowbridge, 50 Okl. 402, 150 P 898; 
Asher v. Doyle, 50 Okl. 460, 150 
P 878; Kentucky Bank, etc. Co. v. 
Pritchett, 44 Okl. 87, 143 P 338; Okla- 
homa Trust Co. v. Stein, 39 Ckl. 756, 
136 P 746; Watson v. Borah, 37 Okl. 
357, 132 P 347; Wah-tah-noh-zhe v. 
Moore, 36 Okl. 631, 129 P 877; Mur- 
ray v. Snowder, 25 Okl. 421, 106 P 
645; Tobin v. O’Brieter, 16 Okl. 500, 
85 P 1121; Barnes v. Lynch, 9 Okl. 
156,).59) Py 995; 

Pa.—Evans v. Quinlan, 240 Pa. 298, 
87 A 858; Wilson v. Wilson, 142 Pa. 
572, 21 A 985; Canavan v. Paye, 34 
Pa. Super. 91; Kelly v. Herb, 3 Pa. 
Dist. 284, 14 Pa. Co. 22; Lotz v. Read- 
ing Iron Co., 10 Pa. Co. 497; Genet 


v. Delaware, etc., Canal Co., 6 Luz 
LegReg 73. 

R. I—Law v. Miller, 24 R. I. 14, 
51 A 1051, But see Peckham v. 


Armstrong, 20 R. I. 589, 40 A 419; 
Silver Spring Bleaching, etc., Co. v. 
Woolworth, 16 R. I. 729, 19 A 528 
(both holding that, upon an issue 
submitted, the verdict is conclusive 
if reconcilable with the evidence). 
. C.—Middleton v. Levi, 106 S. 
C. 32, 90 SE 325; Newbold v. Mc- 
Crorey, 103 S. C. 299, 87 SE 542, 1103; 
Talbott, v.Sandifer) 127 Ss Ci 623813 
SE 221; Peake v. Peake, 17 S. C. 421; 
Small v. Small, 16 S. C. 64; Ivy v. 
Clawson, 14 S. C. 267; Flinn. v. 
Brown, 6 S. C. 209; Kirkpatrick v. 
Atkinson, 32 S. C. Eq. 27. 

S. D.—Kickland vy. Egan, 36 S. D. 
428, 155 NW 192; Byrne v. McKea- 
chie, 29 S. D. 476, 1837 NW 348; Meyer 
Boot, etc., Co. v. Shenkberg Co., 11 
S. D. 620, 80 NW 126; Upton v. 
Hugos, 7 S. D. 476, 64 NW 523. 

Tenn.—Lowe v. Traynor, 6 Coldw. 
633; London v. London, 1 Humphr. 
ay aol v. Blevins, 1 Overt. 


Utah.—Shafer y. Killpack, 173 P 
948; Swanson v. Sims, 170 P 1774; 
Escamilla v. Pingree, 44 Utah 421, 
141 P 108, LRA1915B 475; Toltec 
Ranch Co. v. Cook, 24 Utah 4538, 67 
P1123 [afer Lon USyS. 3255 24 eSCt 
166, 48 L. ed. 291]; Smith vy. Richard- 
son, 2 Utah 424. 

Vt.—In re Peck, 87 Vt. 194, 88 A 


568. 
Va.—Carter v. Jeffries, 110 Va. 
735, 67 SE 284; Hull v. Watts, 95 


Va. 10, 27 SE 829; Reed v. Axtell, 84 
Va. 231, 4 SE 587; Love v. Brax- 
ton, 5 Call "(9° Va.)~ 537. 

Wash.—In re Bno, 79 Wash. 583, 
140 P 675; Leitch v. Young, 60 Wash. 
446, 111 P 449. 

W. Va.—Di Bacco v. Benedetto, 82 
W. Va. 84, 95 SE 601. 

Wis.—Powers v. Large, 75 Wis. 
494, 43 NW 1120, 17 AmSR 195; Tay- 
lor v. Collins, 51 Wis. 123, 8 NW 22. 
In re Jackman, 26 Wis. 104. 

“The finding of the jury is not 
conclusive upon the judgment or con- 
science of the chancellor. He may 
disregard the jury’s finding, and 
render his decree in direct antag- 
onism to it. He may, also, if not 
satisfied with the finding, refer the 
issue to another jury; and the find- 
ing of a second jury is not absolute- 
ly controlling with him. Such issue, 
and the proceedings under it, are 
not determinative in their nature.” 
Mathews v. Forniss, 91 Ala. 157, 162, 
8 S 661 [quot Alabama, etce., R. Co. 


v. Aliceville Lumber Co., (Ala.) 74 
S 441]. 
{a] Purpose of submission.— 


Issues in equity are awarded solely 
to inform the conscience of the 
court; no rights of parties are in- 
volved. Flory v. Bangor Water Co., 
4 Pa. Dist. 6438. 

[b] Adoption by court.—(1) 
Where in an equity case issues are 
framed and submitted to the jury 
its findings are not binding upon 
the court until they are adopted by 
it. Townsend v. Bell, 167 N. Y. 462, 
60 NE 757 [rev 42 App. Div. 409, 59 
NYS 2038]. (2) After such findings 
have been adopted by the court all 
proceedings, including the practice 
on review, are the same as though 
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verdict to be wrong it should be disregarded.*® 
The court may adopt or reject the findings in whole 
or in part,®’? and in lieu of those not adopted, may 
make findings of its own.®® It has been held, how- 
ever, that when a submission is made to a jury as 
though they were the ultimate triers of the facts, 
the court cannot thereafter arbitrarily determine 
the case itself without giving the parties a hearing 
of some kind and to some extent.® It is dis- 
eretionary with the court either to disregard the 
verdict wholly or to set it aside and order a new 
trial.° If not satisfied with the finding, it may re- 
refer the issue to another jury and the finding of 
the second jury is not absolutely controlling.®t, The 
court is so little bound by the verdict of a jury 
upon issues submitted that a bill of exceptions can- 
not be taken or if taken can only be used on a 
motion for a new trial.9? If the court improperly 
directs an issue, it may on the final hearing disre- 
gard the finding of the jury, and enter such decree 
as to it seems right.°° Likewise if by reason of 
the decision on one or more issues, other issues 
which have been sent to a jury become immaterial, 
the verdict of the jury upon such immaterial issues 
may be set aside and the decree pronounced as if 
no trial by jury had been had.°* Although the ver- 
dict of the jury is not conclusive, it is entitled to 
considerable weight,®® especially where the evidence 
is voluminous and conflicting.®* And where the issues 
have been properly submitted to a jury, and they 
are material, if the trial appears to have been a 
fair one, and the parties have introduced all their 
evidence on the issues, the verdict of the jury is 
entitled to much weight and ought not to be lightly 
disregarded.®? It has even been said that, under 
such circumstances, the court should abide by the 
verdict unless it 1s unconscionable;®* that the con- 
science of the court must be satisfied with the ver- 
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dict of the jury upon an issue properly directed, 
where no errors have been committed during the 
trial thereof to the prejudice of either party;% 

and that, where the evidence relating to the par- 
ticular fact in dispute is contradictory and evenly 
balanced, it is the peculiar province of the jury to 
weigh the evidence and decide the issue and the 
court cannot set the verdict aside.1 But where 
it is apparent that there was not a fair trial, as 
when matters ave referred to a jury, coupled with 
other matters immaterial to the issue, and caleu- 
lated to mislead them, their verdict will be entitled 
to little or no weight.2, The verdict of a jury 
when confirmed by the court will not be disregarded 
by an appellate court, where it is not against the 
preponderance of the evidence. But such verdict 
is entitled to little weight on appeal as against con- 
trary findings made by the court itself+ The 
chancery court will rarely set aside a verdict when 
the judge before whom the issue is tried certifies 
that he is satisfied with the verdict, and that it 
ought to be regarded as conclusive on the question 
submitted to the jury... But the court has power 
to disregard the certificate and set the verdict aside 
if it is not satisfied with it.© On the other hand 
the court is not bound to set the verdict aside 
because the judge certifies that it is against the evi- 
dence, and being satisfied that it is right may de- 
cree thereon accordingly notwithstanding the certifi- 
cate.” Although the verdict of a jury is only ad- 


visory and may be entirely disregarded by the 


court,> and although until it has been sanctioned 
and established by the court, it is no proof of 
any fact but that it was actually rendered in the 
ease, and is not proof of the facts found thereby,® 
yet where as a matter of fact it is adopted by 
the court, it takes the place of, and is equivalent 
to, findings by the court,!° and it has the conclusive 


no jury had been called in. Town- 28 SE 3387; Almond v. Wilson, 75 4. Meyer Boot, etc., Co. v. Shenk- 

send v. Bell, supra. Va. 613. bergiji€oy, ~~ Si) pDir 620.5180 “NWI 
86. McClelland v. Bullis, 34 Colo. See also infra § 7328. 126. 

COS) Pa iden Evans: Vv. Quinlan, 240 91. Mathews v. Forniss, 91 Ala. 5. Prudden v. Lindsley, 31 N. J. 

Pa. 298, 87 A 858; Dumbach v. Bish- | 157, 8 S 661. Eq. 436. 

op, 183 Pa. 602, 39 A 38. 92. The Western States, 159 Fed. 6 Dunn -v.>5,.Punny 1d PY Miehs 
87. Colo~-Central L. Assur. Soc. 354, 86 CCA 3854, [certiorari den 210 | 284. 

v. Mulford, 45 Colo. 240,100 P 423; | U.S. 433, 28 SCt 762, 52 L, ed. 1136]. 7. Grigsby v. Weaver, 5 Leigh 

Bucker’s Irr., etc., Co. v. Farmers’ 93. Smith v. Betty, 11 Gratt. (52) (32.Va.) 197. 

Independent Ditch Co., 31 Colo.” 62, | Va.) 752; McFarland v. Douglass, 11 8. See cases supra note 85, 

R2hee 49% Wor Va 63 isi Jarrett tvs wJarrett, ae! 9. Bradley Co. v. Bradley, (Cal. 


Kan.—Fairbanks v. Simmons, 103 
Kan. 202, 173 P 277; Vickers v. Buck 
Stove, ete, Coy 65: Keane 97; 68 PB 
1081. 

Mont.—Yellowstone Nat. Bank v. 
McCullough, 51 Mont. 590, 154 P 919. 

N. Y.—McNaughton Vv. Osgood, 114 
N. Y. 574, 21 NE 1044 [rev on other 
grounds 41 Hun 10957 3. INYSt 795); 
Hammond v. Morgan, 101 N. Y¥. 179, 
4 NE 328 [rev on other grounds 51 
N. Y. Super. 472]; Clarke v. Brooks, 
1 AbbDec 355, 2 AbbPrNS 404. 

Okl.—Garnett vy. Storm, 166 P 
401. ; 

88. Central L. Assur. Soc.'v. Mul- 
ford, 45 Colo. 240, 100 P 423; Buck- 
er’s Irrt, etce.; Co. v. Farmers’ In- 
dependent Ditch Co., 31 Colo. 62, 72 
P 49; Fairbanks v. Simmons, 103 
Kan. 202, 173 P 277; Yellowstone Nat. 
Bank vy. McCullough, 51 Mont. 590, 
5A A Pas 19). 


89. Vickers v. Buck Stove, etc., 
Co., 65 Kan. 97, 68 P 1081. 

90. Cal.—Galvin v. Palmer, 113 
Cali 46,645: ee liv 2: 

Ill—Gaby v. Hankins, 86 Ill. A. 


529. 
Me.—Farnsworth v. Whiting, 106 
Me. 430, 76 A 909. 
: N. Y.—Randall v. Randall, 114 N. 
Y. 499, 21-NE. 1020; Vermilyea Vv. 
Palmer, 524 Nw we 471. 

Va.—Miller v. Wills, 95 Va. 387, 


W. Va. 584; "Anderson y. Cranmer, 11 
W. Va. 563. 

94. Nelson v. Claybrooke, 4 Lea 
(Tenn.) 687. 

95. Glenn v. Crescent Coal Co., 
145 Ky. 137, 140 SW 43, 387 LRANS 
197; Morawick v. Martineck, 128 Ky. 
155, 107 SW 759, 32. KyL 971; Crabb 


v. Larkin, 9 Bush (Kky.) 154; Lee 
wa Beatty, 8 Dana (Ky.) 204; "Ford 
v. Ellis, 56 SW 512, 21 Kyl 1837; 


Hoffman v. Smith, 1 Md. 475; Jack- 
son v. Spivey, 63 N. C. 261. 
96. Ould v. Reddick, 9 D. GC. 244. 
97. Humphrey v. Ward, 74 N. C. 
784; Orgain v. Ramsey, 3 Humphr. 
(Tenn.) 580. 
98. McDaniel v. Marygold, 2 Iowa 
500, 65 AmD 786. 
392%" Nease v. Capehart, 15 W. Va. 
i. Miller y.. Wills, 95 Va. 387,28 
SE 337. 


2. Whittemore v. Stout, 3 Dana 
(Ky.) 427. 

8. .Ford v. BHllis, 56 SwW 512, 21 
KyL 1837; Baughman v. Hebard, 


(Okl.) 166 P 88. But see Freeman 
v. Staats, 9 N. J. Eq. 816 (the fact 
that an issue has been awarded and 
a verdict of the jury rendered there- 
on on which the chancellor based 
his decree does not limit the control 
of the appellate court over the 
same). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A.) 173 P1009; Duffy v. Moran, 12 
Nev. 94 

[a] How adopted.—(1) ‘In an 
equity case, or on an equitable issue, 
the verdict of the jury must be ex- 
pressly adopted by the court in some 
unmistakable manner, and findings 
made by it in conformity to such 
verdict or in rejection of it, or else 
the judgment will be reversed as 
having nothing to support it in such 
a case or on such an issue.” Brad- 
ley Coy ve. Bradley, (Cal. A.) 173)P 
1009, 1011. (2) The verdict of a 
jury is adopted where the court over- 
rules of record a motion to set aside 
such verdict and to grant a new trial 
and dismisses the bill at the cost of 
plaintiff, Stanley v. Stanley, 146 Ill. 
A. 109. (3) “Where it appears from 
the recitals in the findings of fact 
and in the judgment that the court 
made its findings of fact and con- 
clusions of law, upon special issues 
of fact submitted to a jury, in ac- 
cordance with the verdict of the jury, 
it is sufficiently shown that the court 
adopted the findings of the jury, and 
it is not necessary that the word 
‘adopt’ be used in order to show an 
adoption of their verdict.” Goldman 
v. Rogers, 85 Cal. 574,.24 P 782. 

10. Morrison v. Stone, 103 Cal. 
94, 37 P 142; Vermilyea v. Palmer, 
52° UN. oY. 471: 


a ee 


§§ 735-737] : 


effect of a final adjudication.11 But where no final 


decree has been entered in a chancery ease, the 
verdict of the jury upon issues submitted to it is 
not conclusive upon the parties on the trial of 
an action at law in which the same question is 
raised.t* Since it is not only the right but the duty 
of the chancery court finally to determine all ques- 
tions of fact as well as of law,!* such court, acting 
in a mere ministerial capacity, should not enter its 
decree simply on the jury’s verdict.14 On the con- 
trary the decree which the court enters upon the 
return of the verdict must be its own decree, based 
upon its own knowledge of the facts, and it can 
treat the verdict of the jury only as an opinion on 
the facts which it is at liberty to eonsult.5 
Review of discretion. The discretion of the court 
in approving or disapproving the verdict of the jury 
is a sound judicial discretion and subject to re- 


view by the appellate court.?® 


[§ 736] 2. When Jury Trial Matter of Right. 
Where a party is entitled by express provision of 
law to a trial by jury of issues of fact, and it is not 
discretionary with the court to direct an issue or 


dd. , Clink! -v.. Thurston, 47) Cal. 21; 
Wilson v. Ward, 26 Colo. 39, 56 P 
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is cenclusive only on the 
passed on and does not preclude the 
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refuse it, the verdict of the jury is generally re- 
garded in the same light as the verdict of a jury 
in a common-law action, and the chancery court is 
bound by it and cannot disregard it except under 
the same circumstances as would justify the judge 
in the law court in setting aside a verdict in a com-- 
mon-law action.1*7 Where a distinct legal issue, on 
which a party to an equity suit 1s entitled to a jury 
trial as of right, is tried by a jury, the verdict will 
be given the same force as in ordinary jury trials,!8 
and will not he set aside, but will be regarded as 
conclusive between the parties, unless the court 
has specified that it is palpably against the evi- 
dence.1° 

[§ 737] F. New Trial of Issues—1. Applica- 
tion Therefor. A motion for a new trial may be 
made by any party to the suit, who is dissatisfied 
with the findings of fact,?° or the court may, on 
its own motion, direct it without any application 
therefor.21, The motion for a new trial must be 
made in the court of equity and not in the court 
of law,?? and the party making it must procure 
for the use of the chancery court notes of the 


N. Y.—Clayton v. Yarrington, 33 
Barb. 144; Doe v. Roe, 6 Cow. 55; 


issues f 


573; Kammermeyer v. Hilz, 116 Wis. 
313, 92 NW 1107. 


12. Saylor v. Hicks, 36 Pa. 392. 
| 13. Il1—Guild v.° Hull, 127 Ml. 
| 528, 20 NE 665. 
| Ind.—Farmers’ Bank v. Butter- 
| field, 100 Ind. 229. 

N. Y.—MacNaughton, v. Osgood, 


414 N. Y. 574, 21 NE 1044; Vermilyea 
jay. Palmer, 52 N.Y. 471. 
N. C.—Fisher vy. Carroll, 46 N.C. 27. 


; Okl.—Wah-tah-noh-zhe v. Moore, 
}236 OKI. 631;°129 PP 877; Barnes -v. 
\Waynch, '9 Okl,, 156, 59, P. 995. 
| §..C.—Brownlee vy. Martin, 21 S. 
Cc. 392. 
|  Wis.—Stahl vy. Gotzenberger, 45 
Wis. 121. 

14. Cal.—McLaughlin v. DelRe, 64 


Cal. 472,.2 -P 244. 

Tll.— Guild v. Hull, 127 Ill. 528, 20 
NE 665. 

Ind.—Ikerd v. Beavers, 106 Ind. 
483, 7 NE 326. 


N. C.—Fisher v. Carroll, 46 N. C. 27. 
'S. C.—Peake vy. Peake, 17 S. C. 421; 
Sloan v. Westfield, 11 S. C. 445. 
. §. D.—Byrne v. McKeachie, 29 S. 
D. 476, 1837 NW 3438, 345 [quot Cyc]. 

15. Ramsay v. Hart, 1 Ida. 423; 
Wisher v. Carroll, 46 N. C. 27; Byrne 
v. McKeachie, 29 S. D. 476, 137 NW 
$43, 345 [quot Cyc]. 

16. Miller v. Wills, 95 Va. 337, 28 
SE 337. See Appeal and EPrror § 2852. 

17. U. S.—The Western States, 
159 Fed. 354, 86 CCA 354 [certiorarl 
den .210 U. S. 438, 28 SCt 762, 52 L. 


ed. 1136]. 


D. C.—Dugan v. Northcutt, 7 App. 
Boils 

Ky.—Moore v. Shepherd, 2 Duv. 
125; Owensboro-Harrison Tel. Co. v. 
‘Wisdom, 62 SW 529, 23 KyL 97. 

Mass.—Franklin vy. Greene, 2 Allen 
519. 

Miss.—State v. Farish, 23 Miss. 
483. 
N. Y.—McClave v. Gibb, 157 N, Y. 
413, 52 NE 186; Cuthbert v. Ives, 20 
NYS 469; Griffith v. Griffith, 9 Paige 
/315; Mellen vy. Mellen, 16 NYS 191, 27 
_AbbNCas 99, 21 NYCivProc 301. 

N. G.—Whitted v. Fuquay, 127 N. 
(C. 68, 37 SE 141. : 

[a] In Minnesota under the prac- 
‘tice: there prevailing a verdict of a 
jury upon specific questions of fact 
‘submitted to them in an equity ac- 
‘tion is as binding on the court as a 
; general verdict in a legal action, and 
it is subject to the same rules as to 
‘setting it aside for insufficiency of 
‘evidence. Reider v. Walz, 93 Minn. 
(399, 101 NW 601; Niggeler v. Maurin, 
‘34 Minn. 118, 24 NW 3869; Marvin v. 
‘Dutcher, 26 Minn. 291, 4 NW 685. — 
{[b] Matters concluded.—Verdict 


court from considering other ma- 
terial testimony. Dudley vy. Dudley, 
176 Mass, 34, 56 NE 1011. 

{c] In Tennessee, (1) it is pro- 
vided by statute (Shannon Code § 
6282) that either party to an equity 
suit is entitled to a jury to try and 
determine any material fact in dis- 
pute, and that all of the issues of 
fact in any case shall be submitted 
tu one jury, the finding of the jury 


having the same force and effect, and 
the court having the same power and 
control over the finding, as on such 
trials at law. See Wright v. Jackson 
Constr... Co., .138 Tenn. 145, 196-SW 
488; State v. King, 137 Tenn. 17, 191 
Sw 352. (2) Only material issues 
of fact should be submitted to a 
jury and if immaterial issues are 
submitted to the jury the court may 
disregard their responses or failure 
to respond and if the record is in 
condition to justify it, decide the 
case as if no jury trial had taken 
place. Ragsdale y. Gossett, 2 Lea 
(Tenn.) 729; Continental Nat. Bank 
v.. wirst Nat. Bank, 1 Tenn. Ch. ,A-. 
449. (3) But where issues properly 
submitted are material and deter- 
minative the findings of the jury 
thereon are conclusive and binding 
upon the court. Burton v. Farmers’ 
Bldg., etce., Assoc., 104 Tenn. 414, 58 
SW 230; Morris v. Swaney, 7 Heisk. 
591; James v. Brooks, 6 Heisk. 150; 
Richmond y. Riehmond, 10 Yerg. 343. 

18. Hughes vy. Dunlap, $1 Cal. 385, 
27 P 642" Proctor v. Tubb, 166° Ky. 
676, 179 SW 620; Smith v. Curry, 148 
Ky. 166, 146 SW 434; Walton Brick 
Co. v. Anderson Fdy., etc., Works, 
142 Ky. 274, 134 SW 136; Morawick 
v. Martineck, 128 Ky. 758, 107 SW 
759, 32 KyL 971; Hill v. Phillips, 87 
Ky. 169, 7 SW 917, 10 KyL 31. 

19. Proctor v. Tubb, 166 Ky. 676, 
179 SW 620; Smith v. Curry, 148 Ky. 
166, 146 SW 434; Walton Brick Co. v. 
Anderson wdy., etc., Works, 142 Ky. 
274, 134 SW 136; Morawick v. Mar- 
tineck’s Guardian, 128 Ky. 758, 107 
SW),.759,. 82 KyL, 971. 

20. Mathews vy. Forniss, 91 Ala. 
157, 8 S 661; Deputy v. Stapleford, 
om Cal. 202° sDultiav, aisher, 16 3a: 
375; Fanning v. Russell, 94 Ill. 386. 

21. Brown v. Clifford, 7 Lans. (N. 
Y.) 46. 

22. U. S.—Johnson vy, Harmon, 94 
(Wed (Seeds 8247 ec rea thus Watt. Ve 
Starke, 101 U.S. 247, 25 L. ed. 826; 
/Nashville R., etc., Co. v. Bunn, 168 
Fed, 862, 94 CCA 274. 

Ala.—Ex p. Colvert, 188 Ala. 650, 
65 S 964. 

Tll—Fanning y. Russell, 94 Ill. 


386. 


Doe v. Roe, 1 Cow. 216; Apthorp v. 
Comstock, 2 Paige 481. 

Pa.—Gray v- Simon, 2 Phila. 348. 

S. C—Sloan v. Westfield, 11 S. C. 
445; Taylor v. Mayrant, 4S. C. Eq. 505. 

Eng.—Bootle v. Blundell, 19 Ves. 
Jr. 494, 34 Reprint 600. 

[a] Reason for rule.—‘‘The rea- 
son assigned for the practice by the 
chancellor, in Bootle v. Blundell, 19 
Ves. Jr. 494, 500, 34 Reprint 600, is, 
that upon an issue directed, the court 
reserves to itself the review of all 
that passes at law; and as was fur- 
ther said, one principle on which the 
motion for a new trial must be made 
in the court that directed the trial, 
is that such court regards the judge's 
report with a view to determine 
whether the information collected be- 
fore the jury, together with that 
which appears on its record, is suffi- 
cient to enable it to proceed satis- 
factorily, to which it. did not con- 
ceive itself competent previously.” 
Fanning v. Russell, 94 Ill. 386, 390. 

[b] The motion must be disposed 
of before the cause will be heard on 
bill and answer. Cohen v. Gratz, 6 
Be (Cast eNO, 22963, saya Irwoto. 

{e] Basis cf motion.—The proper 
practice is for the aggrieved party 
to have the particulars wherein he 
supposes himself injured on the trial 
in the law court certified by the 
presiding judge of such law court’ to 
the chancery court and to make that 
cetificate, or the certified excep- 
tions, the basis of a motion for relief 
before the chancellor. Ex p. Colvert, 
188 Ala. 650, 65 S 964. 

{ad] Affirmation of law court’s ac- 
tion.—Where a_ verdict, rendered 
upon the trial of an issue, is set 
aside by the law side of the court, 


‘land a new trial ordered, and another 


verdict is rendered therein, which is 
certified, a decree entered in conform- 
ity thereto will not be reversed on ap- 
peal because the first verdict was 
never certified to the chancery side 
of the court, by which alone it could 
be set aside, since the decree of the 
chancellor adopting the second ver- 
dict amounts to an affirmation of the 
action of the law side of the court. 
Kerr v. South Park Comrs., 117 U. S. 
379, 6 SCt 801, 29 L. ed. 924. 

{e] In New York, where specific 
questions of fact are ordered to be 
tried by a jury, and their verdict is 
produced and used upon the trial of 
the action, no application having 
been made to set it aside, the gen- 
eral term has no authority to set it 
aside and order a new trial on ap- 
peal from the judgment. Jackson y. 
Andrews, 59 N. Y. 244. 
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proceedings at the trial and of the evidence given 
there.2? The motion must be heard on the merits 
of such issue alone, and cannot be affected by the 
equities arising on the bill and answer.*+ The mo- 
tion may be denied if the affidavit of the moving 
party, although containing matters affording suffi- 
cient ground for a new trial, is contradicted by 
opposing affidavits.2> On the hearing of the mo- 
tion it cannot be objected that the issue was not 
broad enongh and ought to have embraced other in- 
quiries.?® 

Time for making motion. The motion for a new 
trial must be made at such time as is expressly pro- 
vided,?? or is proper according to the usual equity 
practice.28 Such motion should not be made until 
the findings of the jury are adopted by the court, as 
otherwise it would be premature.?® 


[§ 738] 2. Grounds for Granting or Refusing 
New. Trial*°—a. When Jury Trial Not Matter 
ef Right. The object of an issue in equity, unless 


modified by express provisions, being not to bind 
the court, but to satisfy its conscience,*! it fol- 
lows that a motion for a new trial is addressed to 
the conscience and discretion of the court which 
directed the issues.°? Great liberality should pre- 
vail in granting new trials.2? New trials will be 
granted more readily in some equity causes than 
in others.*4 They may be granted or denied for rea- 
sons insufficient in an action at law.®> If the ver- 
dict in view of the evidence does not afford satis- 
faction a new trial may be directed, although there 
is no fraud, surprise, or miscarriage, and the ver- 
dict is one which at common law would not be 
disturbed.°® On the other hand if the court is sat- 
isfied that substantial justice is done by the ver- 
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 [§§ 737-138 
dict, it will not be disturbed on mere technical 
erounds,2? If it appears that no error has been 


committed by the judge, either in admitting oP 
excluding evidence,?* or in his charge to the jury,*® 
prejudicial to the "complaining party, and if upon 
the whole case the verdict appears to be right, 
even though some erroneous decisions may have 
been made,*® the court will not grant a new trial. 
When an issue has been properly directed, and 
the verdict of the jury is not responsive thereto, 
the verdict ‘should be set aside and a new trial 
granted.4! Where the verdict of the jury is with- 
out sense and contradictory, the court will not 
decree upon it, but will direct the issue to be sub- 
mitted to another jury.*? It may also be a cause 
for granting a new trial, if plaintiff is, on the 
trial of the issue, surprised by the claim of de- 
fendant to title under an instrument, or from a 
source not stated or referred to in the answer.*? 
After several verdicts for’ the same party, the 
chancery court will not usually direct a new trial,** 
although such verdicts were in opposition to the 
opinions of the judges who presided at the trials 
and a verdict had originally been rendered for the 
other party.*® 

Verdict against evidence. In the case of issues 
awarded in equity, and a motion for a new trial 
upon the ground that the verdict is against the evi- 
dence, the court will ordinarily be governed by the 
rules and principles applied to such motions in 
suits at law,*® and will not grant a new trial merely 
because on weighing the evidence the court would 
have reached a different result.47 A new trial may 
be granted, however, when the verdict of the jury 
is clearly against the weight of the evidence.** 


23. Watt v. Starke, 101 U. S. 247, 
25 L. ed. 826; Clyde v. Richmond, etc., 
Ri Co, (72, Fed.’ 121, 18 (CCA "467. 

24. Cohen v. Gratz, 6 F. Cas. No. 
2,963, 3 Wall. Jr. 379, 4 PaLJRep 52, 
6 PaLJ 333. 

25. Falkner y. Hunt, 73 N. C. 571. 
26. Bassett v. Johnson, 2 N. J. Eq. 
154. 

27. See statutory provisions and 
court rules; and Duffy v. Moran, 12 
Nev. 94. 

28. Spann v. Fox, Ga. Dec. 1; Van 
q eds v. Hunter, 5 Johns. Ch. (N. Y.) 
: 29. Spottiswood v. Weir, 66 Cal. 
525, 6 P 381; Eates v. Gage, 49 Cal. 
126. 

30. See generally New Trial [29 
Cyc 759]. 

31. Larrabee v. Grant, 70 Me. 79; 
Dunn v. Dunn, 11 Mich, 284: Moore v. 
Moulton, 2 CincLBul 323, 5 Oh. Dec. 
(Reprint) 534, 6 AmLRec 466. See 

also supra §§ 721, 735, 

32.5, Cal, —Gray Vv... Maton, 5 (Cal. 
448. 

T1l.—Williams v. Bishop, 15 Ill. 553. 

Me.—Larrabee v. Grant, 70 Me. 79. 

Mich.—Dunn v. Dunn, 11 Mich. 284. 

N. J.—Black v. Shreve, 13 N. J. Ea. 
455; Black v. Lamb, 12 N. J 0 RL 08. 

N. Y.—Colie v. Tiftt,; AT ON Yel ols 
Clarke vy. Brooks, 1 AbbDec 355, 3 
AbbPrNS. 404; Clayton v. Yarrington, 
33 Barb. 144; Marvin v. Marvin, 11 
AbbPrNS. 102, 106; Van, Alst, -v. 
Hunter, 5 John. Ch. 148. 

Pa.—Gray vy. Simon, 2 Phila. 348. 

Eng.—Stace v. Mabbot, 2 Ves. 552, 
28 Reprint 352. 

[a] The court may order new 
trials of issues until its conscience is 


satisfied. Williams vy. Bishop, 15 Ill. 
5o8. 

83. Ford v. Gardner, 1 Hen. & M. 
(11 Va.) 72. 


34. Van Alst v. Hunter, 5 Johns. 
Ch. (CN. -¥.)) 148? 
[a] Rule applied.—It is a recog- 


nized rule of courts of equity to 
grant a new trial in a case in which 
the verdict binds the heir at law 
as to the inheritance, or upon an is- 
sue as to the validity of a will of 
real estate upon grounds which in 
other cases would be deemed alto- 
gether insufficient to sustain such an 
application. Clayton v. Yarrington, 
33 Barb. (N. Y.) 144. 

35. Ill—Waddams v. Humphrey, 
22 Ili. 661. 

Me.—Larrabee we Grant, 70 Me. 79. 

Mich.—Dunn v. Dunn, 11 Mich. 284. 

N. Y.—Clayton v. Yarrington, 33 
Barb, 144; Patterson y. Ackerson, 1 
Edw. 96. 

Pa.—Gray v. Simon, 2 Phila. 348. 

W. Va.—Tompkins y. Stephens, 10 
W. Va. 156. 

Eng.—Barker v. Ray, 2 Russ. 638, 
38 EngCh 68, 38 Reprint 259; Stace 
v. Mabbot, 2 Ves. 552, 28 Reprint 352. 

36. Moore v. Moulton, 2 CinecLBul 
328, 5 Oh. Dec. (Reprint) 534, 6 AmL 
Rec 466. 

Pont Bassett vy. Johnson, 2 N. J. Eq. 

4, 

38. Ala.—Alexander v. Alexander, 
5 Ala. 517, 
ie: J.—Black y. Lamb, 12 N. J. Eq. 
108. 

N. Y.—Lansing v. Russell, 13 Barb. 
510; Apthorp v. Comstock, 2 Paige 
482; Mulock v. Mulock, 1 Edw. 14. 


N. C.—Jones v. Zollicoffer, 9 N. C. 
492, 11 AmD» 795. 
Pa,.—Gray v. Simon, 2 Phila. 348. 


S. C.—Kirkpatrick v. Atkinson, 32 
S..C. Eq. 27; Lyles v. Lyles, 10 S. C. 
Eq. 76. 

Va.—Meek v. Spracher, 87 Va. 162, 
12 SE 397; Snouffer v. Hansbrough, 
79 Va. 166. 

W. Va.—Tompkins y. Stevens, 10 
W. Va. 156. 

Eng.—Barker vy. Ray, 2 Russ. 63, 
3 EngCh 63, 38 Reprint 259. 

[a] MTluetration.—A new trial will 
not be directed because the copy of 


a copy of a will was read at the 
trial, and since the trial the original 
had been found, which corresponded 
with that read, it clearly appearing 
that the jury was not misled. Jones 
a Snag 9 N. C. 492, 11 AmD 

39. Trenton Banking Co. v. Ros- 
sell, 2 N. J. Eq. 51; Lansing v. Rus- 
sell, 13 Barb. (N. Y.) 510; Cutler 
v. Cutler, -103 Wis: 258,: 79 NW 


240. 
40. Lansing v. Russell, 13 Barb. 
18 W. 


CNe ik.) 7510: 
41. Marshall y. Marshall, 
Va. 395. See also supra § 732. 
oe Kirby v. Newsance, -9 N. C. 
Wea Powell v. Mayo, 26 N. J. Ea. 
44, McRae v. Woods, 1 Hen. & M. 
(11 Va.) 548; Stannard v. Graves, 2 
Call (6 Va.) 369; Locke v. Colman, 


2 Myl. & C. 635, 14 EngCh 635, 40 
Reprint 782; Leighton v. Leighton, 1 
P. Wms. 671, 24 Reprint 563. 


45. McRae v. Woods, 1 Hen. & M. 
(11 Va.) 548, 

46. Clark v. Keene First Cong. 
Soc.,, 45 N. H, 381. See generally 
New Trial [29 Cyc 820]. 

47.: Clark v. Keene First Cong. 
Soc., 45 N. H. 831; Jenkins v. Morris, 
14 Ch. D. 674. 

48. Brooks y. Bicknell, 4 F. Casi 
No. 1,915, 4 McLean 70;~Smith v. 
Newton, 84 Ill. 14; Poweli v. Mayo, 
26 N. J. Hg. 120; Lansing v. Russell, 
3\ Barb,’ Chi(N. -Y*) 326. 

[a] Under the English practice, 
the chancellor may grant a new trial, 
not only when the verdict is against 
the evidence, but also he may nicely 
balance the evidence on both sides, 
and when he finds that the verdict is 
contrary to the weight of evidence he 


,may direct the issue to be tried over 


again, Browne y. McClintock, L. R. 
6 H. L. 456; Head vy. Head, Turn. & 
R. 138, 12 EngCh 138, 37 Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“§§ 738-742] 


But where the evidence is greatly conflicting, the 
verdict of the jury will not be disturbed,4® unless 
it can be seen that it is clearly wrong.5° 

Newly discovered evidence. If, after a verdict 
has been rendered on issues submitted, new and im- 
portant evidence is discovered, the chancery court 
may grant a new trial.>4 

[§ 739] b. When Jury Trial Matter of Right. 
Where issues have been submitted by virtue of 
express provisions giving a jury trial as a matter 
of right, the court will be governed by the same 
rules in granting a new trial, as at law,®? and the 
same presumptions will prevail as in favor of a 
verdict in an ordinary suit at law.53 

[§ 740] 38. Express Provisions as to New Trial. 
In some jurisdictions questions as to new trials 
depend upon statutory provisions.®¢ 

[§ 741] G. Express Provisions as to Submit- 
ting Issues. In many jurisdictions the trial of issues 
of fact, in equity cases, by a jury, is regulated to 
a greater or less extent by express provisions.°® 

[§ 742] H. Direction of Action at Law.°* When 
the plaintiff’s right to equitable relief is based upon 
a disputed legal right or title,5? but the trial of 
such right or title at law is prevented by some 
impediment,>* or where the defense set up, in equity, 
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involves a legal right,°® the court, instead of de- 
ciding upon the legal right, may direct an action 
at law, and retain the canse for further directions, 
in which ease the bill will stand dismissed unless 
the action at law is brought within the time lim- 
ited.®° Where, however, such an action has been 
brought within the time provided, the eourt of 
equity should not make a detree dismissing the 
bill until such action has been heard, decided, and 
ended.*+ And therefore such court ought to direct 
the final hearing to stand over to await the determi- 
nation of a writ of error if one is being prosecuted 
in the law court bona fide and without delay.® 
If the action has not been determined within the 
time provided, the time may be extended on appli- 
cation.°* In such cases the court does not, as in 
directing an issue, seek the aid of a court of law 
for its own satisfaction;** but it directs an action 
to be brought upon the ground that the matter in 
controversy, being a legal right, ought to be de- 
termined by the judgment of a court of law.®° The 
form which an issue at law shall take, whether 
it shall be an issue out of chancery or whether an 
action at law shall be instituted, is entirely within 
the discretion of the court.°® The court is under no 
obligation to direct an action at law and may de- 


1049. And see Clark v, Keene First 
Cong. Soc., 95 N. H. 331. 

49. Smith v. Newton, 84 Ill. 14; 
Bieptoe v. Flood, 31 Gratt. (72 Va.) 
O28 


50. Smith v. Newton, 84 Ill. 14. 

51. Williams v. Bishop, 15 MIll. 
553; Doe v. Roe, 1 Johns. Cas. (N. Y.) 
402. And see generally New Trial [29 
Cye 881]. 

52. Ijl.—Meeker v. Meeker, 75 Ill. 
260. 

N. H.—Bell v. Woodward, 48 N. H. 


437. 

N. Y.—Ferguson v. 
Sandf, 307. 

N. C.—Whitted v. Fuquay, 127 N. 
©. 68, 37 SE 141. See also Peebles 
v. Peebles, 63 N. C. 656 (courts of 
equity will not grant new trials of 
issues, sent by them to be tried at 
law, merely because the verdict is 
against the weight of evidence). 

Tenn.—James vy. Brooks, 6 Heisk. 
150. 

See also New Trial [29 Cyc 763 
et seq]. 

53. Meeker v. Meeker, 75 Ill. 260. 

54, See statutory provisions; and 
Corbett v. Kingan, 16 Ariz. 440, 146 
P 922; McGrath vy. Norcross, 83 N. J. 
Eq. 355, 93 A $01; Wright v. Jackson 
Constr. Co., 138 Tenn. 145, 196 SW 
488. 

[a] In Georgia the judiciary acts 
-of 1792 and 1797 gave the right of 
rehearing of the verdict of one spe- 
cial jury, before the same court with 
a different special jury. Pool v. Bar- 
nett, Dudl. 8. oa 

55. See statutory provisions and 
court rules; and: : 4 

Ariz.—Corbett v. Kingan, 16 Ariz. 
440, 146 P 922. 

Ind.—Kelly v. Bell, (A.) 83 NE 


Ferguson, 3 


“173. 

Md.—wWilmer v. Placide, 118 Md. 
305, 84 A 491. 

Mo —Davis v. Forman, 229 Mo. 27, 
129 SW 213. 

N. Y.—Evans v. National Broadway 
Bank, 88 App. Div. 549, 85 NYS 


101; Griffith v. Griffith, 9 Paige 315. 

Pa.—yYesersky v. Cumberland Bldg., 
setc., Assoc., 25 Pa. Dist. 568. 

S. C.—Erskine v. Erskine, 107 S. 
-C. 233, 92 SE 465; Goodwin v. Wiles, 
76 S. C. 507, 57 SE 547. 

Tenn.—Wright v. Jackson Constr. 
-Co., 138 Tenn. 145, 196 SW 488; State 
v. King, 137 Tenn. 17, 191 SW 352; 
y. Hill, 105 Tenn. 319, 59 
Green v. Huggins, (Civ. 


Va.—Stevens v. Duckett, 107 Va. 


17, 57 SE 601 (proof required for the 
submission of an issue out of chan- 
cery iS permitted by statute [Code 
(1204) § 83881] to be made by afti- 
davit). : 

Wyo.—Chosen Friends Home Loan, 
ete., League vy. Otterson, 7 Wyo. 89, 
50.P 194, 

[a] In Iowa by statute (1) (Code 
[1873] § 2740) an issue of fact, in an 
equitable proceeding cannot be sub- 
mitted to a jury but must be tried 
by the court. Frank y. Hollands, 81 
Iowa 164, 46 NW 979; Hobart v. Ho- 
bart, 51 Iowa 512, 1 NW 780. (2) 
>rior to this statute the usual prac- 
tice prevailed. Howe Mach. Co. v. 
Woolly, 50 Towa 549; Chamberlain v. 
Juppiers, 11 Iowa 513; White v. 
Hampton, 10 Iowa 238; McDaniel v. 
Marygold, 2 Iowa 500, 65 AmD 786. 

[b] In New Hampshire, when a 
court before whom a proceeding in 
equity is pending finds that it will 
aid in its search for the truth to 
submit the determination of a dis- 
puted question of fact to a jury, it 
is its duty, under Pub. St. (1901) 
c 227 § 21, to frame the proper issue. 
Evans v. Evans, 78 N. H. 352, 100 A 
671. 

Submission in statutory proceed- 
ings to quiet title see Quieting Title 
[32 Cye 1387]. 

56. [a] Form of order see Decker v. 
Caskey, 1 N. J. Eq. 427, 434; Rodgers 
v. Nowill, 6 Hare 325, 31 EngCh 325, 
67 Reprint 1191. 

57, U. S—Brown v.. Cranberry 
Iron, ete., Co., 72 Fed. 103, 18 CCA 
462. 

N. J.—Platt v. Johnson, 87 N. J. 
Eq. 403, 101 A 1035; Decker v. Caskey, 
Neda PEDO 4. 

N. C.—Fisher v. Carroll, 46 N. C. 


27. ‘ 

Porto Rico.—Bocanegra v. Graham, 
1 Porto Rico Fed, 73. 

Ss. C.—Gibbes v. Holmes, 31 S. C. 
Hq. 484. / 

Tenn.—Farnsworth v. Arnold, 3 
Sneed 252. : 

Eng.—Hills v. Oxon Univ., 1 Vern. 
Ch. 275, 28 Reprint 467. 

“Tt may be laid down as a general 
rule that wherever the foundation 
of a claim is a legal demand, and the 
question whether a new trial should 
or should not be had can be dis- 
cussed with more satisfaction in a 
court of law than in a ccurt of 
equity, the court of equity will adopt 
the course of directing an action. 
Farnsworth v. Arnold, 38 Sneed 
(Tenn.) 252, 255. 


[a] “The sole purpose of directing 
the action at law’is that the con- 
tested ‘legal title may be settled by 
a court of law in such a manner that 
a court of equity should treat it as 
final between the parties as a basis 
for settling the ultimate equities of 
the cause arising on the settlement 
of the legal title.’ Delaware, etc., 
R. Co. v. Breckenridge, 56 N. J. Eq. 
595, 601, 40 A 23. 

[b] Rule applied.—(1) The court 
may order that the qvestion whether 
a bond .was presumed to be paid 
shall be tried by an action at law 
to be instituted as of the date of 
the beginning of the suit in equity. 
Gibbes v. Holmes, 381 5 . Eq. 
484. (2) If the legal title to lands 
is in issue in a suit for partition, 
the usual practice is to retain the 
bill and to allow title to be settled 
in an action at law. Platt v. John- 
son, 87 N. J. Eq. 408, 101 A 1035; 
Washington y. Washington, 5 S. C. 
Eq. 89. (3) An action at law may 
be directed where it appears in de- 
fendant’s answer that he denies the 
title claimed by plaintiff and further 
sets up as a defense that plaintiff 
is estopped from claiming title. 
Brown v. Cranberry Iron, etc., Co., 
72 Fed, 103, 18 CCA 462. 

58. Fisher v. Carroll, 46 N. C. 27. 

59. Nashua Sav. Bank v. Burling- 
ton Electric Light Co., 99 Fed. 14; 
Fisher v. Carroll, 46°N. C. 27. 

[a] Rule applied.i—An action at 
law may be directed to determine the 
existence of a valid set-off, based 
on the ground of fraud, in favor of 
the defendant, against a debt due 
plaintiff. Nashua Sav. Bank v. Bur- 
lington Blectric Light Co., 99 Fed. 
14 


60. Brown v. Cranberry Iron, etc., 
Co., 72 Fed. 103, 18 CCA 462; Farns- 


worth vy. Arnold, 3 Sneed (Tenn.) 
252. 
61. Brown vy. Cranberry Iron, etc., 


Cos 2 Hed Los Ese CAr 462. 

62. Brown v. Cranberry Iron, etc., 
Co., 72 Fed, 103, 18 CCA 462; Dela- 
ware, etc., R. Co. v. Breckenridge; 
56 IN; J Hid. 15955740) A232 

63. Smith v. Effingham, 10 Beav. 
589, 50 Reprint 708, 

64. Fisher v. Carroll, 46 N. C. 27; 
Hope v. Hope, 10 Beav. 581, 50 Re- 


print 706. See also supra §§ 721, 735. 
P 65." misheri’ vy, *Carroll,.: 46 Nec. 
27, 

66. American Dock, ete. Co. v 


Public School Trustees, 36 N. J. Eq. 
16 [aff 37 N. J. Eq. 266]. 
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cline to do so.®* Whether an order in a chancery 
cause framing an issue is for an action at law or 
an issue out of chancery does not depend upon the 
form of the issue, but upon its nature and pur- 
pose.®S The court should always mold the action 
to be brought in such a form that the result shall 
be regarded as conclusive.*® The parties to the 
action at law are bound to proceed with reasonable 
diligence, and are not entitled to suspend the fur- 
ther action of the chancery court in the cause until 
the limit of time allowed by the common-law pro; 
cedure.’° Where the court of equity directs an ac- 
tion, although accompanied by particular directions, 
the parties in other respects are left to their legal 
rights.74 Such an action is subject exclusively to 
the control of the court of law in which it is insti- 
tuted,’* and is prosecuted and the trial conducted 
in compliance with the practice and proceedings in 
ordinary actions at law.* The court of law may 
render judgment and thus settle all the issues in- 
volved in the case;‘* may grant a certiorari;™ or- 


[§ 743] A. In General. In equity practice the 
usual reference is one in which the master to whom 
a matter has been referred notifies all the parties, 
has a hearing and makes a report, which is subject 
to exceptions.® , 

[§ 744] B. Masters and. Similar Officers—l. In 
General. There are in most American jurisdictions, 


67. Strickland v. Strickland, 6 
Beav. 77, 49 Reprint 754; Bacon v. 
Jones, 4 Myl. & C. 4338, 18 EngCh 
433, 41 Reprint 167; Kay v. Marshall, 
1 °Myl. & C. 373, 13. EngCh. 373, 40 
Reprint 418; Newman v. Milner, 2 
Ves. Jr. 483, 30 Reprint 736. 

68. American Dock, etc., 


N. C.—Fisher v, 
27 


Pa.—Green, etce., 


Sneed 252. 
Hng.—Luscombe 


Co. v.|Molloy 204; 


Public School Trustees, 37 N. J. Ha. 
266. v. Holdsworth, 18 
69. Farnsworth vy. Arnold, 3 Sneed 83. S.—Ex p. 


(Tenn.) 252. ‘ 

70. Delaware, etc., R. Co. v. Breck- 
enridge, 56 N. J. Eq. 595, 40 A 23; 
Arnold vy. Thomson, 32 L. J. Ch. 40. 

71. Apthorp vy. Comstock, 2 Paige 
(N. Y.) 481. 

72. Wisher vy. Carroll, 46 N. C. 27. 

73. Delaware, etc., R. Co. v. Breck- 


Evel 
650, 65 S 964. 
N. J.—Delaware, 


2 N. Ji, Hg, 492: 
N. Y.—Apthorp 
Paige 482. 


EQUITY 


v. Moore, 64 Pa. 79. 
Tenn.—Farnsworth y. 


Bootle yv. Blundell, 19 
Ves. Jr. 494, 34 Reprint 600; McRea 


Breckenridge, 56 N. 
23; Trenton Banking Co, vy. Rosseil, 


Tenn.—Farnsworth vy. 


| i es hae Bie. 


“[8§ 742-744 


der a removal;7* or direct a new trial.’” Bills of 
exceptions may be taken at the trial,’* and the pro- 
ceedings are reviewable,” and an appeal may be 
taken ®° in the same manner as if it was an inde- 
pendent suit and had been instituted without inter- 
vention of a court of equity. After verdict the 
cause in chancery should be set down for further 
directions in the same manner as after the trial of 
an issue, and in the meantime no proceedings should 
be taken at law, in consequence of the verdict, ex- 
cept moving for a new trial, etc.*t : 

Conclusiveness of judgment. The judgment en- 
tered in such action is not merely advisory, but 
is in general conclusive and will be accepted in the 
equity court as a finality.®? 

New trial. After the direction of an action at 
law when a new trial is desired the motion therefor 
is to be made, not as in the case of an issue in the 
equity court which directed it, but in the court of 
law in which the action was tried, the latter court 
alone having the authority to grant the motion.®? 


XX. REFERENCES * 


as there were in English chancery, officers known as 
masters in chancery,®® who act as assistants to the 
eourt.®? The duties usually devolving upon masters 
in chancery are in some jurisdictions performed by 
officers more or less similar in character, but 
bearing’ different titles, such as commissioners,®* 


;pointed by the court to assist it in 
various proceedings incidental to the 
progress of a cause before it.” Kim- 
berly v. Arms,'129' U. S. 512, 523; 9 
SCt 355, 32 L. ed. 764 [quot Johnson 
Vv.) Sullegos;’ 10 No) Mi ty 45 160 “Pein 
Morrow v. Sneed, 121 Tenn. 173, 114 
Sw 201]. (8) ‘An assistant to the 
chancellor, who refers to him inter- 


Carroll, 46 N. C. 
St.tPass. aR. Co. 
Arnold, 3 
v. Callaghan, 1 


Wkly. Rep. 489. |locutory orders for stating accounts, 
Colvert, 188 Ala. |computing damages, and the like.” 

Schuchardt v. Peo., 99 Ill. 501, 504, 
etc, Rh. Cov av. | 59) Ames 


J. Eq. 595, 40 A {b] Officer of court.—A master in 
chancery is an officer of the court. 
Metropolitan Trust, etc, Bank v. 
Perrys 194. VIA eats 

87. U. S.—Kimberly v. Arms, 129 
USS: SL2-9sSCt 355) sea Li wedea goss 


v. ‘Comstock, 2 


Arnold, 3 


enridge, 56 N. J. Eq. 595, 40 A 23; 
American Dock, etc., Co. v. Public 
School Trustees, 37 N. J. Eq. 266; 
Apthorp v. Comstock, 2 Paige (N. Y.) 
481; Harnsworth vy. Arnold, 3 Sneed 
(Tenn.) 252; O’Grady v. Kinsale, 5 
Bro. P. C. 456, 2 Reprint 794; Farina 
v. Silverlock, 1 De G. & J. 434, 58 Eng 
(Sh 337, 44 Reprint 791; Swanger v. 
Gardner, 3 De G. & Sm. 696, 64 Re- 
print 666; Wood vy. Rowcliffe, 2 Phil. 
382, 22 HEngCh, 382, 41 Reprint 990; 
Stevens v. Praed, 2 Ves. Jr. 519, 30 
Reprint 754. 

74, Ex p. Colvert, 188 Ala. 650, 65 
S 964. . 

75. Fisher v. Carroll, 46 N, C. 27. 

76. Fisher v. Carroll, 46 N. C. 27. 

77, Kisher v. Carroll, 46 N. C. 27. 
And see cases infra note 83. 

78. American Dock, etce., Co. v. 
Public School Trustees, 87 N. J. 
Eq. 266; Fisher v. Carroll, 46 N. C. 
27. 

79. Delaware, etc., R. Co. v. Breck- 
enridge, 56 N. J. Eq. 595, 40 A 28; 
American Dock, etce., Co. v. Public 
School Trustees, 37 N. J. Eq. 266. 

80. Fisher v. Carroll, 46 N. C. 27. 

81. Fisher v. Carroll, 46 N. C. 27; 
Farnsworth v. Arnold, 8 4=Sneed 
(Fenn.) 252) 256. 

32. Ala.—Ex p. Colvert, 188 Ala. 
650, 65 S 964. 

N. J.—Hagerty v. Lee, 48 N. J. 
Eq. 98, 21 A 933; American Dock, etc., 
Co. v. Public School Trustees, 37 N. 
J. Eq. 266. 


Sneed 252. 

Eng.—Hope v. Hope, 10 Beayv. 581, 
50 Reprint 706; Ex p. Kensington, 
Coop. 96, 10 EngCh 96, 35 Reprint 491, 


2 Ves. & B. 79, 35 Reprint 249, 18 
ERG) 30) Hx op. ‘Barker, “Cox "eh, 
418, 29 Reprint 1229; Fowkes v. 


Chadd, Dick. 576, 21 Reprint 394; In 


re Horner, 2 Molloy 442; Carstairs v. 
Stein, 2 Rose 178. 

84. See generally References [34 
Cyc’ 7701. 

85. Chapman vy. Chapman, 224 
Mass. 427, 1138 NE 359, LRA1916F 


528; Gregg Co., Ltd., v. Utuado Sugar 
Co., 7 Porto Rico Fed. 382. 

[a] In Porto Bico a rule of court 
provides for what may be called an 
administrative or clerical reference, 
in which the court substitutes the 
master for itself as to looking at the 
make-up and wording of the decree, 
not the principle at all, which is all 
settled in advance. Gregg Co., Ltd., 
v. Utuado Sugar Co., 7 Porto Rico 
Fed. 382. 

Exceptions 
§§ 780-786. 

&6. Citizens’ State Bank v. Joplin, 
(Tex. Civ. A.) 198 SW 370, 372 [quot 
Cyc]. 

{a] Master in chancery defined.— 
(1) “An officer of a court of chan- 
cery who acts as an assistant to the 
judge or chancellor.’ Citizens’ State 
Bank v. Joplin, (Tex. Civ, A.) 198 SW 
370, 372 [quot Cyc]; Black L. D. (2) 
“A master in chancery is an officer ap- 


to report see infra 


Ill. Schuchardt vy. Peo. 99 MII. 
501, 39 AmR 34; Ellwood vy. Walter, 
103 Ts AS 21:9) 
dehy ca eee v. Kennedy, 10 Bush 

N. M.—Johnson y. Gallegos, 10 N. 
VS ee 0i Ps le 
see Y.—Stewart v. Turner, 3 Edw. 

oo. 

Pa.—Ranck y. Rutt, 

186. 
aoe @.—Hunt ‘vv. Hilliott,” 8S, CisHat 

Tenn.—Morrow v. Sneed, 121 Tenn. 
173, 114 SW 201. 

_ Tex.—Citizens’ State Bank v. Jop- 
lin, (Civ, A.) 198 SW 3870, 372 [quot 
Cyc]. 

[a] Branch of court.—The mas- 
ter’s office is a branch of the court. 
Stewart v. Turner, 3 Edw. (N. Y.) 


458. 
Representative of court.—The 


9 LancBar 


[b] 
master acts as a representative and 


substitute of the court. Bate Re- 
LEAS CERES. Co, -y. Gillette, 28 Fed. 
88. Ind.—Harmon: y. Best, 174 


Ind. 323, 91 NE 19. 

Ky.—Louisville Public Warehouse 
Co. v. Miller, 81 SW 275, 26 KyL 351; 
peren v. Lebus, 18 SW 1010, 14 Kyl 


S. C.—State v. Bird, 31 S. Cc. L. 99. 

Tenn.—State y. Fidelity, etc., Co.,. 
132 Tenn. 303, 178 SW 433; Bush v. 
Phillips, 3 Lea 63. 

Tex.—Citizens’ State Bank y. Jop- 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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woneaey be 
‘§§ 744-745] 


committees,®® or auditors.° In so far as such offi- 
cers perform the duties of masters the difference in 
title may be disregarded,®! and the title of master 
is, therefore, generically used throughout this article. 

[$ 745] 2. Powers and Duties—a. In General. 
The powers of a master are usually derived from, 
and confined to, the terms of the order of refer- 
ence,*” and he’ cannot, by consent of the parties, 


| acquire any authority beyond such order.®? Where 


the duties of a master are not fully set out or indi- 


cated in the court’s order, such duties are to assist 


such clerical assistance as is necessary.%° 


| separately.®? 


the court but in no wise to supersede its action.®% 
A master must perform his duties in person and can- 
not delegate his authority;°® but he may employ 
: One ap- 
pointed both examiner and master should first per- 
form his duties as examiner and make his reports 
It is not the general practice of. the 
court appointing a master to interfere with his acts 


_ and proceedings,®* or to give him directions,®® pend- 


ing the reference, but to await the conclusion of 
his labors and the filing of his report before hear- 
ing objections based on any irregularity or excess of 
authority on his part.t Generally a master is an 
officer appointed to act within a specified jurisdic- 
tion, and unless expressly authorized to exercise his 


' lin, (Civ. A.) 198 SW 370, 372 [quot [b] 
| Cyel. 


Reference 


EQUITY 


(210. J.] 601 


functions beyond that jurisdiction, his authority is 
confined within it.? But in the federal courts a mas- 
ter fas jurisdiction in his discretion and for the 
convenience of the parties to take testimony outside 
of the district of his appointment.* It has been 
variously said that a master is a judicial officer,* 
a quasi judicial officer,> both a judicial and a min- 
isterial officer, and a purely ministerial officer.’ 
Certainly the court cannot delegate to him judicial 
powers,®> and the performance of judicial duties ® 
which it alone can exercise;!° and in the sense that 
he can make no final determination of a judicial 
matter, all his acts beconting binding only by 
being approved and adopted by the court,!? he is 
not a judicial but a ministerial officer% But be- 
side doing acts which are merely ministerial 14 he 
does perform functions which are of a judicial na- 
ture, such as passing upon the competency of evi- 
dence,* and making findings of law and fact,® 
where a cause is referred to him to take and report 
the proofs with his conelusions of law and fact,!* 
and therefore it may be properly said that he is an 
officer performing both judicial and ministerial fune- 
tions.1S A’ master acts within his province in mak- 
ing such rulings of law as he deems necessary for 
a full trial of the issues raised by the pleadings.}9 


to find facts.—A) capacity are those of a judicial offi- 


hat Va.—Lyttle v. Cozad, 21 W. Va. 
See also Destructor Co. v. Atlanta, 


(232 Fed. 746 (commissioners ap- 
pointed to make tests and report as 
'to whether a municipal garbage 


plant fulfilled the requirements and 
warranties of the contract). 

8g. Windham Cotton Mfg. Co. v. 
| Hartford, etc., R: Co:; 23 Conn: 373; 
Citizens’ State Bank v. Joplin, (Tex. 
eivier AL)? 198 Siw, 370,872" Lquot 


Townshend vy. Duncan, 2 Bland 
(Md.) 45; Chapman y. Chapman, 224 
Mass. 427, 113 NE 359, LRA1916F528; 
Falmouth v. Falmouth Water Co., 
3180 Mass. 325, 62 NE 255; Malone’s 
App; 19%Pa. 481: Citizens’ “State 
Bank v. Joplin, (Tex. Civ. A.) 198 
SW 370, 372 [quot Cyc]. 

91. Citizens’ State Bank v. Joplin, 
¢Tex. Civ. A.) 198 SW 370, 372 [quot 


Cyc]. 

[al A mistake in the title in the 
order of reference is immaterial. 
Roberts v. Johns, 24 S. C. 580. 

92. U. S.—Gordon v. Hobart, 10 
F. Cas. No. 5,608, 2 Story 243. 

Ark —Garr “vy. Mair, 92 Ark. 1369; 
122 SW 659, 19 AnnCas 906. 

Tll.—Hards v. Burton, 79 Ill. 504. 


Ky.—Honore y. Colmesnil, 1 J. J. 
Marsh. 506; Helm y. Donnelly, 4 KyL 
994. 
~ Mass.—Lindsay v. Swift, 230 Mass. 
407, 119 NE 787. 

N. Y.—Matter of Hemiup, 3 Paige 
307; Remsen v. Remsen, 2 Johns. Ch. 
495. 

Pa.—McElrath v. Pittsburg, 
R. Co., 28 LegInt 197. 

Tex.—International, etc., R. Co. v. 
Concrete Inv. Co:, (Civ. A.) 201 5W 
718; Citizens’ State Bank vy. Joplin, 
(Civ. A.) 198 SW 370, 3872 [quot 


ye]. 

W. Va.—Blair v. Core, 20 W. Va. 
265. 

Ont.—In re Sun Lith. Co., 22 Ont. 
157 


See also infra §§ 764, 774. 
But see Harle v. Burland, 6 Ont. L. 
(327, 2 OntWR 769 (can award inter- 
‘est, although order silent on sub- 
ject). 

[a] Reference to take proofs.— 
“Where a cause is referred to a mas- 
ter to take proofs only he has no 
‘authority to rule upon testimony, 
jbut acts as any other officer taking a 
(deposition. Ellwood v. Walter, 103 
‘Til. A. 219. 


etes 


master ordered to find the facts has 
authority to pass upon the mixed 
question of law and fact as _ to 
whether the relationship between the 
parties is that of partners or of em- 


ployer and employee. Lindsay v. 
Swift, 230 Mass. 407, 119 NE 
787. 

{[c] A direction to distribute a 


fund among holders of first mortgage 
bonds permits the master to enter- 
tain a claim by an owner of second 
mortgage bonds that he was fraudu- 
lently induced to exchange first 
mortgage bonds therefor. McElrath 
v. Pittsburg, ete., R. Co., 28 LegInt 
Paz) 19%: 

93. Gordon vy. Hobart, 10 F. Cas. 
No. 5,608, 2 Story 2438; Wright y. 
Cobleigh, 21 N. H. 339. But see Mc- 
Cormack vy. James, 36 Fed. 14 (where 
the question: was raised in the plead- 
ings, the parties examined witnesses 
as to it, and agreed to submit it to 
arbitration). 

94. Citizens’ State Bank v. Joplin, 
(Tex. Civ. A.) 198 SW 370. 

95. Stone v. Stone, 28 N. J. Eq. 
409. 

96. Longmire y. Fain, 89 Tenn. 
393, 18 SW 70 (a report will not 
be invalidated by the employment, 
even of a party, aS amanuensis, in 
the absence of improper conduct on 
his part). See also supra 752. 

97. Penn Morocco Co. vy. Walton, 
3 Del. Co. (Pa.) 102. 

98. Bate Refrigerating Co. v. Gil- 
lette, 28 Fed. 673; Wooster v. Gum- 
birnner, 20 Fed. 167; Union Sugar 
Refinery Co. v. Mathieson, 24 F. Cas. 
No. 14,398, 3 Cliff. 146. 

99. Hoe v. Scott, 87 Fed. 220. 

1. Hoe v. Scott, 87 Fed. 220; Bate 
Refrigerating Co. v. Gillette, 28 Fed. 
673. 

2. Newmarket Nat. Bank 
Cram, 131 Mass, 204. 

3. Consolidated Fastener Co. v. 
Columbia Button, etc., Co., 85 Fed. 
54; Bate Refrigerating Co. v. Gil- 
lette, 28 Fed. 673. ‘ , 

4, Bate Refrigerating Co. v. Gil- 
lette, 28 Fed. 673. See Rice v. Rice, 
47 N. J. Eq. 559, 21 A 286, 11 LRA 
591 (under rule of court); Morrow 
vy. Sneed, 121 Tenn. 173, 114 SW 201 
(the office of clerk and master of a 
chancery court is dual in character. 
As a mere clerk, the duties dis- 
charged by him are ministerial in 
character but as master in chancery 
he is the right arm of the eee enon 
and acts performed by him in this 


Vv. 


cer). 

5. Mountain Lake Land Co. 
Blair, 109 Va. 147, 638 SE 751. 
eet Ranck vy. Rutt, 9 LancBar (Pa.) 
7 Coel.y. Glos, 232 Ill. 142, 83 NE 
529, 15 LRANS 413; Bolter v. Koz- 
lowski, 211 Ill. 79, 71 NE 858; Hards 
ve Burton; "(9 V1 56045" Boston wv 
Nichols, 47 fll. 353; Kelly v. Fahr- 
ney, 145 Ill. A. 80 [aff 242 Ill. 240, 
89 NE 984]; Hunt v. Elliott, 8 S. C. 
Eq. 90. 

8. Leigh v. Laughlin, 222 Ill. 265, 
78 NE 563; Hards v. Burton, 79 Ill. 
504; De Leuw v. Neely, 71 Ill. 473, 
See also infra § 753. 

[a] Granting injunctions. — (1) 
There is no authority in a special 
master per se, and in the absence of 
a special statute none can be granted 
him by the court, to make an order 
in the nature of an injunction. In re 
Gordon, 250 Fed. 798. (2) But when 
authorized by statute he may do so. 
Aldrich v. Kirkland, 42 S. C. L. 349; 
Norris «v2 Cobb;~42 *SF'C. Li asan ip 
Federal Equity Rules (1912), rule 62, 
defining the powers of masters, con- 
fers no authority on a special master 
to grant an injunction. In re Gordon, 
supra. 

9. Moore-Mansfield Constr. Co. v. 
Marion, etce., Tract. Co., 52-Ind. A. 
548, 101 NE 15. 

10. Moore-Mansfield Constr. Co. v. 
Marion, etce., Tract. Co., 52 Ind. A. 
548, 101 NE 15. 

11. Ellwood v. Walter, 103 Jll. A. 
219. 

[a] Dismissal of suit.—(1) A ‘master 
cannot consider a motion to dismiss 
the suit for want of jurisdiction. 
Smith v. Roek, 59 Vt.<232, 9 A 551. 
(2) Such motion should be made to 
the court. Smith v. Rock, supra. 

12. Hards v. Burton, 79 Ill. 504; 
Ellwood v. Walter, 103 Ill. A. 219. 

13. Eilwood v. Walter, 103 Ill. A. 
219. 

14. See infra § 746. 

15. Ellwood y. Walter, 103 Ill. A. 


219. 

16 Ellwood ‘v. Walter, 103 Ill. A. 
219; Lindsay v. Swift, 230 Mass. 407, 
119 NIX 787. 


Vv. 


17. Ellwood v. Walter, 103 Ill. A. 
219. 

18. Citizens’ State Bank v. Joplin, 
(Tex. Civ. A.) 198 SW 370, 372 [quot 
Gycil. 

19. Snow Iron Works v. Chad- 
wick, 227 Mass. 382, 116 NE 801, 


LRA1917F 755. 


602 [21C.J.] 
Express provisions. 


sions.?° 


thus preseribed.?+ 
[§ 746] b. Ministerial Duties. 


herein treated are more especially for the perform- 
ance of judicial acts in the progress of a cause. 
Beside these, various other duties altogether or 
chiefly ministerial are usually performed by mas- 
ters,:such as the sale of property under decree,”* 
the execution of conveyances,?* the examination 
and approval of bonds,?* taking acknowledgments,”® 


and similar acts. 


[§ 747] 3. Appointment and Tenure of Office. 
Originally, masters in chancery were appointed by [§ 
the king and acted as assistants to the chancellor ;?° 
but now, in the absence of express provisions to 


the contrary,?” the appointment of 


as special masters devolves upon the court.?® 
cial masters are sometimes appointed pro hae vice, 


usually in the decree or order of 
20., See statute and court rules; 


and: 

Ill—Schuchardt vy. Peo., 99 II. 
501, 39 AmR 34. 

Ky.—Ewing v. Burns, 6 Ky. Op. 


647. 

S. C.—Aldrich vy. Kirkland, 42 S. C. 
L. 349. 
5 Vt.—Montpelier v. McMahon, 81 A 
Tiles 

Va.—Whitehead y. Whitehead, 23 
Gratt. (64 Va.) 376. 

21. McVeigh v. Chicago Mill, etc., 
Co., 96 Ark. 480, 132 SW 688. 


22. Snyder v. Stafford, 11 Paige 
(N. Y.) 71. See generally Judicial 
Sales. 

23. Welch vy. Louis, 31 Ill. 446; 


Johnson v. McGilvary, 1 J. J. Marsh. 
(Ky.) 321. 
24, Ten Hick v. Simpson, 11 Paige 


GN Ye) 

25. In re H—— C a Las Cola 
J. Eq. 8, 85 A 386. See also Ac- 
knowledgments § 98. 

26. Hastern Bridge, ete¢., Co. 


Vv. 
Worcester Auditorium Co., 216 Mass. 
“426, 103 NE 913. 

27. See statute and court rules; 
and Eastern Bridge, etc., Co. v. Wor- 
cester Auditorium Co., 216 Mass, 426, 
103 NE 913. : 

28. U. S.—Van Hook vy. Pendle- 
ton, 28 FH. Cas. No. 16,852; 2 Blatchf. 


85. 

Ill.— Gottschalk vy. Noyes, 225 Ill. 
94, 80 NE 72. 
monte et vy. Robertson, 24 Miss. 

Mo.—Johnston y. Star Bucket 
Pump Co., 274 Mo. 414, 202 SW 1143, 
1144 [cit Cyc]. 

Pa.—Dale’s HEst., 8 Pa. Dist. 683. 

See also State v. Benners, 185 Ala. 
350, 64 S 308 (construing Code 
[1907] § 38078); Louisville Public 
Warehouse Co. v. Miller, 81 SW 275, 
26 KyL 351 (construing St. [1903] 
§ 1044); Lewis v. Rosler, 19 W. Va. 
61 (appointment not within a consti- 
tutional provision authorizing the 
governor to appoint all officers whose 


appointment is not otherwise pro- 
vided for). 
[a] Appointment upon selection 


by parties.—Under a statute provid- 
ing that the parties or attorneys 
may be permitted by the court to 
select a commissioner, the refusal of 
the court to appoint a commissioner 
selected will not be disturbed unless 
for clear abuse of discretion. Mc- 
ey v. Winston, 49 SW 4, 20 KyL 

[b] In Delaware it has been held 
that the chancellor has no power to 


For later cases, developments and changés in the law see cumulative Annotations, same title, page and note number, 


The powers and duties of 
masters sometimes depend upon express provi- 
And where there is such a provision, and 
the order dves not specify the powers of the mas- 
ter, it must be inferred that it was intended to invest 
him with the powers and charge him with the duties 


EQUITY 


definite terms.?° 


The references 


cut authority.** 


748] 4. 


standing as well 
Spe- 


to him.?° 


appoint a master in chancery. 
bold v. Dodd, 1 Del. 401, 26 AmD 
401. 

29. U. S.—Briggs v. Neal, 120 
Fed. 224, 56 CCA 572 [rev on other 
grounds 110 Fed. 477]. 
gitlca Caiaae v. Baldwin, 96 Ill. A. 
323. 

Ky.—Honore y. 
Marsh. 506. 

Pa.—Palethorp y. Palethorp, 


reference,”® but 
Rey- 


Colmesnil, 1 J, J. 
184 


Pa. 585,"389 A 489, 

Tenn.—Williams yv. Bowman, 3 
Head 678. 

30. See cases infra this note. 


La] Selection of the standing 
master to whom a particular case 
shall be referred (1) sometimes rests 
with the solicitors in the cause. 
Watt v. Crawford, 11 Paige (N. Y.) 
470 [aff 2 Den. 595]; Quackenbush vy. 
Leonard, 10 Paige (N._Y.).131. °¢€2) 
Sometimes in the discretion of the 
court,. Pennsylvania Finance Com- 
mittee vy. Warren, 82 Fed. 525, 27 
CCA 472. (8) And in the latter case 
an agreement between the parties, 
selecting the master and fixing his 
compensation in advance, is in dis- 
respect of the court and should not 
be tolerated. Pennsylvania. Finance 
Committee v. Warren, supra. 

[b] Change of masters.—(1) Ref- 
erence may be changed from one to 
another master by the chancellor in 
his discretion. Cook v. Houston 
County, 62 Ga. 223. (2) But a party 
who has proceeded before one master 
cannot transfer the case to another. 
Bishop v. Williams, Walk. (Mich.) 423. 

[ec] Limitation of term of office.— 
A statute fixing a date for the ex- 
piration of the term of office of mas- 
ters forbids an appointment extend- 
ing beyond the date so fixed. Peo. v. 
Beach, 77) Tile 52s 

81. Oden y. Taul, 2 B. Mon. (Ky.) 
45; Williams vy. Bowman, 3 Head 
(Tenn.) 678. 

[a] Report made.—Commissioners 
appointed to ascertain facts have no 
authority after making their report. 
Oden vy. Taul, 2 B. Mon. (Ky.) 45. 

82. Coely wv. Glos; 72382e 1. 1425) 83 
NE 529, 15 LRANS 413; Lowndes v. 
Pinckney, 18 S. C. Eq. 155; Keith v. 
Gray,-9 SiC. Ha. 227, 

{al Certifying testimony.—A mas- 
ter may, after the expiration of his 
term, certify to the testimony taken 
before him, but if he has not reached 
his conclusions and reported them to 
the court, before his term expires, 


he cannot do so afterward. Coel v. 
Glos, 232 Tl... 142, 88 NE 529,) 15 
LRANS 413. 


[§§ 745-748 


there are also usually regular or standing masters 
attached to a court and appointed for fixed or in- 


The authority of a special master 


continues in general until his duties are completed,?* 
that of a standing master expires with his term of 
office, and he cannot thereafter proceed in. matters 
already committed to him.*? 
office of master renders void all subsequent pro- 
ceedings under a reference,®? and one appointed 
a master after the abolition of that office is with- 


The abolition of the 


The power ofa commissioner 


ceases when the court by which he was appointed 
is abolished or ceases to exist.%® 
of a duly appointed master, showing that the hear- 
ings before him were concluded prior to the taking 
effect of a statute depriving him of his author- 
ity, is properly received.*° 

Removal. Unless otherwise pro- 
vided by statute,?7 a master may be removed by | 
the court appointing him,?* without judicial pro- 
ceedings for that purpose.*® 
master as judge of a court other than that of which 
he is acting is no ground for vacating a reference 
The appointment of a new master op- 


But the report 


The appointment of a 


[b] Court’s power after expira- 
tion.— (1) Where a master’s term 
expired before he had heard the case, 
and he reported the evidence already 
taken, the court had power either to 
refer to another master, or to try 
the case itself. Heyward v. Middle- 
ton, 65) S./ 'G. 493, 43) 4SE) 956. 9G) 
Where evidence is taken by a master 
in chancery, but-his term of office 
expires before he has reported his 
conclusions of fact and law, and he 
certifies the evidence as a former 
master in chancery, the court may in 
its discretion hear the case in open 
court upon the evidence so taken 
and permit the parties to use it 
without requiring a reéxamination of 
witnesses or re-reference of the case. 
Coel v. Glos, 232 Ill. 142, 83 NE 529, 
15 LRANS 413. 

[ec] In New York a master con- 
tinued in office for six months after 
the expiration of his term in order 
to complete pending references, and 
his certificate as to proceedings 
within that period was under his 
official oath. American Ins. Co. v. 
Simers, 3 ChSent 70. 


ies State vy. Brookover, 22 W. Va. 
84. Palethorp v. Palethorp, 184 
Pa. 585, 39 A’ 489. 
35. McLaughlin y. Janney, 6 
Gratt. (47 Va.) 609. 
age Simmons vy. Jacobs, 52 Me. 


37. See statutory provisions; and 
Smith v. Cochran, 7 Bush (Ky.) 147. 

88. Peo. v. Welty, 75 Ill. A. 514; 
Dunlap v. Kennedy, 10 Bush (Ky.) 
539; In re Raisch, 83 N. J. Eq. 82, 
90 A 12; Ex p. Gray, 8S. C. Eq. 77. 

[a] Misconduct as to acknowledg- 
ment.—Where a master certifies an 
acknowledgment upon _ introduction 
of the person making it by one with 
whom the master is acquainted, al- 
though he is deceived, his action is 
blameless; but, where a man intro- 
duces himself, and thé officer takes 
the acknowledgment, he should be 
deprived of his office, or otherwise 
punished. In re Cc 1) es 
81 N. J. Eq. 8, 85 A 336. 

89.) Peo.) vis Welty, 175 Walle VA bas 
Dunlap v. Kennedy, 10 Bush (Ky.) 
539. See also Thompson y. Davis, 
225 Mass. 385, 114 NE 680 (motion 


to discharge a reference is addressed — 


to court’s discretion). But see In re 
Gibbes, 1 8. C. Eq. 587 (a master 
being in part a judicial officer can be 
removed by impeachment only). 

40. Clark v. Lancy, 178 Mass. 460, 
59 NE 1034. 


| seial 


| deputy a special master. 
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erates as a recission of any former appointment.‘ 
A master will not be removed where the facts 
proved against him do not establish bad faith or 
malice, especially when the motion therefor has 
been long delayed.*2 


[§ 749] 5. Qualifications. Where a master 


‘acts judicially he should be free from any interest 


in the suit or connection with the parties which 
would prevent a judge from acting;** but where the 
reference is for purely ministerial acts such re- 
strictions are sometimes held not to apply.44 Pro- 
ceeding before a master without objecting to a 
known disqualification is a waiver thereof.4® <A 
woman may be appointed master under a statute 
forbidding the preclusion of any person from any 
occupation, profession, or employment on account 
of sex, although she is not an attorney at law.*é 
An order appointing a standing master is impervi- 
ous to collateral attack on the ground that he is 
ineligible. That question can be presented only by 
a direct proceeding to set aside the appointment.‘? 

In the federal courts, the appointment of clerks 
or their deputies as special masters is forbidden 
by statute, except where the judge shall determine 
that a special reason exists for so doing.4§ 


41. Jardine v. Bullin, 7 B. C. 471. | Harrington, 15 Vt. 

42. Mason vy. Pewabic Min. Co., 46. Schuchardt v. 
100 Fed. 340. 501, 39 AmR 34. 

43. Windham Cotton Mfg. Co. 47. 


EQUITY. 


185 


Elgutter v. Northwestern Mut. 


[210.J.] 603 


[§ 750] 6. Oath and Bond. Masters are uni- 
formly required to take an oath of office,t® and 
sometimes to give a bond.®° A bond, although not 
conditioned as required by statute, may be good as 
a common-law bond.®? 

[§ 751] 7. Liability for Official Conduct.52 In 
the performance of ministerial acts a master is 
liable for misconduct *? or mistakes causing loss to 
others.54 Where a loss has been occasioned by 
his negligence, his honesty and sincerity afford him 
no protection.°> He is also liable for money in 
his custody,°* but only as the agent of the court 
and not as trustee.57 He is not liable in the case 
of money properly received and handled, because of 
depreciation or loss not due to negligence on his 
part.°° A master is liable for money paid out, al- 
though innocently, to the wrong person,®® but he 
is protected if he pays in accordance with an order 
of court.°° A master is liable for neglecting to 
take security when so required,*! or for failing to 
comply with the order of court as to the number 
of sureties to be taken.®? 

[§ 752] 8. Compensation.*? The compensation of 
masters for the services usually performed by them 
is generally regulated by statutes or rules of court,®* ° 
The borrower becoming insolvent, 
the master was held liable for the 


entire amount with interest. Mulli- 
gan v. Wallace; 24 S. C. Hq. 111. 


‘Peo. 99 IIL 


Hartford, ete., R.-Co., 23 Conn. 373; 
Purvis v. Frink, 57 Fla. 519, 49 S 
1023; Anonymous, 1 N. C. 6. And 
see cases infra this note. : 

{a] Master a party.—(1) When 
the regular master is a party a spe- 
master should be appointed. 
Gilliam v. Baldwin, 96 Ill. A. 323. 
(2) Where a clerk and master is a 
party it is improper to appoint his 
Morrow v. 
Sneed, 121 Tenn. 173, 114 SW 201; 
Horne v. Greer, (Tenn. Ch. A.) 43 
SW 774. 

[b] A solicitor in the cause (1) 
may not act. Wilheit v. Pearce, 47 
Til. 413; Bowers v. Bowers, 29 Gratt. 


(70 Va.) 697. (2) Nor may his part- 
ner. Brown v. Byrne, Walk. (Mich.) 
453. 

[ce] Client of solicitor.—It is not 


an absolute bar that the person ap- 
pointed is a client of a_ solicitor 
whose fees are to be fixed by the 
reference. Rogers v. Rogers, (Tenn. 
Ch. A.) 42 SW 70. : 

{d] A former judge may be ap- 
pointed, although the validity of his 
own order is in issue. Roberts v. 
Johns, 24 S. C. 580. 

fe] In Alabama, under Code 
(1907) § 38078, providing that the 
ehancellor may appoint a special reg- 
ister when necessary, the chancellor 
may appoint a special register, even 
though the regular register is not 
legally disqualified, whenever’ the 
circumstances are such that reason- 
able grounds exist for apprehending 
bias of the regular register. State 
vy. Benners, 185 Ala. 350, 64 S 308. 

[f] In New York, under the old 
chancery practice, a reference might 
be made to a vice chancellor, with 
his consent, although the suit was 
pending before him. Wetmore v. 
Winans, 8 Paige 370. 

44. Jordan v. Jordan, 17 Ala. 466; 
Snyder v. Stafford, 11 Paige (N. Y.) 
71: Peo. v. Spalding, 2 Paige (N. Y.) 


326; New England Mortg. Security 
Co. v. Kinard, 43°S.°C. 311, 21;)SE 
113; Goddin v. Vaughn, 14 Gratt. 


(55 Va.) 102. 

45, Windham Cotton Mfg. Co. v. 
Hartford, ete., R. Co., 23 Conn. 373; 
Johnson v: Swart, 11 Paige (N. Y.) 
385; Teter v. Moore, 80 W. Va. 443, 
93 SE 342. 

fa] If he gives his own deposi- 
tion by consent of the parties it is 
no ground of exception. Mott v. 


L. Ins. Co., 86 Fed. 500, 30 CCA 218; 
Seaman v. Northwestern Mut. L. Ins. 
Co., 86 Fed. 4938, 30 CCA 212. 

48. Briggs v. Neal, 120 Fed. 224, 
116 CCA 523 [rev on, other grounds 
110 Fed. 477]. 

49. See cases infra this note. And 
see Officers [29 Cye 1386]. 

[a] Effect of failure to take.— 
(1) Failure to take the oath renders 
proceeding of a special master irreg- 
ular. Walker v. House, 4 Md. Ch. 
39. (2) Provisions as to the taking 
and subscription of oaths within a 
particular time are directory only, 
and the master’s acts are not invalid 
for failure to comply’ therewith. 
State v. Toomer, 4 S. Cc. L. 216. (3) 
A report will not be set aside for 
want of an oath, unless the order of 
reference expressly directs that the 
master be sworn. Thompson  v. 
Smith, 23 F. Cas. No. 13,976, 2 Bond 
320. 

[b] Waiver.—Objection that mas- 
ter was not sworn is waived by fail- 
ure to take it until after he has filed 
his report. Goodrum v. Merchants’, 
etc., Bank, 102 Ark. 326, 144 SW 198, 
AnnCas1914A 511. 

{[c] Form in English chancery see 
Bennett Office Master 2 


50. Ill—McLain vy. Peo., 85 Ill. 
205. 

N. Y.—In re Van Eps, 56 N. Y. 
599. - 


Ss. C—State v. Toomer, 41 S. C. L. 
216. 

Tenn.—Bush y. Phillips, 8 Lea 63. 

W. Va.—Lyttle v. Cozad, 21 W. Va. 
183. 

N. S.—The 
Stew. 200. 

See also Officers [29 Cyc,1386]. 

[a] A federal court standing 
master is not required to give a 
bond. Seaman v. Northwestern Mut. 
L.. Ins. Co., 86 Fed. 498, 30 CCA 212. 


Friends Adventure, 


51. Perrin v. Lebus, 14 KyL 26, 
18 SW 1010. See also Bonds § 38 
et seq. 

52. Judicial sales see Judicial 
Sales [24 Cyc 14]. 

Liability on bond see Principal 


and Surety [32 Cyc 109]. 

53. Perry v. Tacoma Mill Co., 152 
Fed. 115, 81 CCA 338; and cases 
infra this note. 

[a] A master, directed to invest 
a fund in his hands, lent it to his 
debtor, taking therefrom the amount 
of his own claim against the latter. 


[b] Liability as trustee. — (1) 
Where a master appointed to sell 
agreed with another that the latter 
shall buy the property for their joint 
interest both are liable for the profits 
realized. Chatham vv. Pointer, 1 
Bush (Ky.) 423. (2) Where the 
master retains purchase money and 
uses it for his own. purposes he is 
liable for the sum with interest. 
Perrin v. Lebus, 18 SW 1010, 14 KyL 
26. (3) Where a master who is or- 
dered to deposit the fund m his 
hands as master, deposits it to his 
own individual account with his own 
funds, and draws on it from time 
to time as his own funds, he is 
chargeable as a trustee for its earn- 
ings while in his custody. Van 
Doren v. Van Doren, 45 N. J. Eq. 
580, 17 A 805. 

54. Wright v. Bruschke, 62 Ill. A. 
358; State v. Fidelity, etc., Co., 132 
Tenn. 303, 178 SW 433. 

55. State v. Fidelity, etc., Co., 132 
Tenn. 303, 178 SW 433. 

565. inere = Bostick, (31 HN iCw 3278 
Lowndes v. Pinckney, 18 S. C. Eq. 
15 bE 

[a] Money stolen.—A master can- 
not discharge himself on his own 
affidavit that money in his hands was 
stolen without negligence on his 
part... In re Bostick,.37 N. C..327. 

57. Pickins v. Dwight, 4 S. C. 360. 

58. Chalk vy. Patterson, 5 S. CG. 
290; Wightman v. Gray, 31 S. C. Eq. 
518; Polock v. Dubose, 28 S. GC. Hq. 
20; Saunders v. Gregory, 3 Heisk. 
(Tenn.) 567; Davis v. Harman, 21 
Gratt. (62 Va.) 194. 

59. Ex p. Murdaugh, 58 S. C. 276, 
36 SE 568; Jackson v. McAliley, 26 
S. C. Eq. 88; Houseal v. Gibbes, 8 
S. C. Eq. 482, 23 AmD 186. 

60. Simmons v. Simmons, 5 S. C. 
Eq. 256. 

61. Treasurers v. Clowney, 27 S. 
C. L. 510; Somerall v. Gibbes, 15 S. 
Cop 54 7 

62. State v. Fidelity, ete., Co., 132 
Tenn. 303, 178 SW 433. 


63. See generally References [34 
Cyc 892]. 

Taxing fees as costs see Costs 
§ 242. 


64. See statutes and court rules; 
and Byerley v. Sun Co., 235 Fed. 1021; 
Chicago Title, etc., Co. v. Edens, 187 
Tl. Av 238. 

[a] A statement (1) showing the 
items of services rendered is some- 
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which either 


by the court.® 


ject.8 


able,°*® having regard to all the 


times required. Bentley v. Ross, 
260 Ill. 182, 95 NH 182; Wirzbicky. v. 
Dranicki, 1.235 ,T1l.: 106, 85. NE 396; 


Healy v. Protection Mut. F. Ins. Co., 
213 Ill. 99, 72 NE 678 [rev on other 
grounds 107 Ill. A. 632]; Karsten v. 


Winkelman, 209 Ill. 547, 71 NE 45; 
Smyth y. Stoddard, 203 Ill. 424, 67 
NE 980, 96 AmSR 314; Schnadt v. 


Davis, 185 Ill. 476, 57 NE 652. (2) 
Sometimes a written statement un- 
der oath, of the number of days the 
master has acted, is required to be 
filed. Hely v. Hoertz, 82 SW 402, 26 
KyL 644; Underwood vy. Dickinson, 8 
Bush (Ky.) 337; Garr v. Roy, 50 SW 
25, 20 KyL 1697; Weigand v. Alli- 
ance Supply Co., 44 W. Va. 133, 28 


SE 803 
{[b] Supporting claim by proof.— 
“The claim of the master for fees 


should show the time he was neces- 
sarily employed. in the examination 
of questions of law and fact and in 
preparing his report, and if the par- 
ties who are called upon to pay the 
demands of the master object to the 
claim as presented he should be re- 
quired to support his claim with 
proof, and the proof so produced 
should show the services rendered, 
the time actually and necessarily de- 
voted to the work, and such other 
facts as would enable the court to 
intelligently determine the rights of 
the parties.” Bentley v. Ross, 250 
Ill. 182, 201, 95 NE 182. To same effect 
Fitchburg Steam Engine Co. v. Pot- 
ter, 211 Ill. 138, 71 NE 933 [rev on 
other grounds 110 Ill. A. 430]. 


{c] Employment of stenographer. 
—(1) Under the Illinois statute, a 
master is entitled to his fees for 


taking testimony whether he tran- 
scribes the testimony himself or pro- 
cures a stenographer to do -it under 
his supervision. Ruddy v. McDon- 
ald, 244 Ill. 4984, 91 NE 651. (2) Al- 
though a stenographer is employed 
and paid by the parties, the master 
is entitled to his statutory fees for 
taking testimony. Ward v. Clenden- 
ning, 245 Ill. 206, 91 NH 1028; Hoops 
v. Fitzgerald, 204 Ill. 325, 68 NE 430 
faff 105 Til; A. 536]. (3) ~The; court 
may include as a part of the mas- 
ter’s fees a reasonable allowance, 
not exceeding a certain amount, for 
stenographer’s services in cases 
where the master shall certify that 
a stenographer was necessarily em- 


ployed. Biewer v. Mueller, 254 Ill. 
315, 98 NE 548; Hughes v. Miller, 
174 Ill. A. 293. But see Smyth v. 


Stoddard, 203 Ill. 424, 67 NE 980, 96 
AmSR 314 [mod 105 Ill. A. 510]; 
Nutriment Co. v. George Green Lum- 
ber Voy, wLO5) TNS 24,63) NB 625 
Schnadt v. Davis, 185 Ill. 476, 57 NE 
652 (all decided before statute 
amended). 

65. Donham v. Joyce, 257 Tl. 112, 
100 NE 524 (fees for taking and re- 
porting testimony include documen- 
tary evidence); McDonald v. Patter- 
son, 84 Ill. A. 326 [aff 186 Tll. 381, 
57 NE 1027, 190 Ill. 121, 60 NE 106]; 
Lee v. Rowley, 4 Ill. A. 218; Wein- 
stein v. Herman, 81 N. J. Hq. 286, 
86 A 974; New York L. Ins., etc., Co. 
ivan Davis. 10: Paige n( Ni Vy. yor b0ne 
Christy v. Christy, 6 Paige (N. Y.) 
170; Kerr v. Develin, 4 Edw. (N. Y.) 


fix a definite schedule of fees,® 
or provide that the amount thereof shall be fixed 
When the right to the compensa- 
tion provided for by a general rule of court has 
been acquired by the performance of services, the 
master cannot be deprived of such compensation by 
a special order in a particular case.®* 
ordering the reference, will fix the compensation 
in the absence of express provisions on the sub- 
Where the amount of fees is fixed by the 
court, the sum allowed must be fair and reason- 


EQUITY 


The court, 


circumstanees,”° | t 


bby Barrys Barr, §2°S.7C. 513,04 SE 
858; Guignard v. Harley, 32 S. C. Hq. 
Hie nore ¥., luanier, 9). Sa ©. Ha: 

42. 

66. Manowsky vy. Stephan, 233 Ill. 
409, 84 NE 365; Fitchburg Steam En- 
einen Co. yyvar Lotter; 240) Ie eases 7b 
NE 933; Schnadt v. Davis, 185 Iil. 
476, 57 NE 652; Polakow v. Leaf- 
green, 178 Ill: Ai -5663 Sanford. v. 
Dickinson, 124 Ill. A. 77; Touhy v. 
McCagg, 121 Ill. A. 93; Van Loon v. 
Lindsay, 12 LuzLegReg (Pa.) 98. 

[a] Bight of parties to be heard. 
—A master cannot arbitrarily fix his 
fees, but before he is entitled to de- 
mand compensation it is his duty to 
have the court determine the amount 
he should receive, and the parties 
may be heard on that question. 
Schnadt v. Davis, 185 Ill. 476, 57 NE 
652; Dunne v. Cooke, 197 Ill. A. 422. 

{[b] Agreement by counsel. — 
Counsel cannot bind the court by 
stipulating as to the amount of such 


fees. Polakow v. Leafgreen, 178 Ill. 
A. 566. 
{c] ime for fixing.—A rule of 


court requiring the compensation of 
a inaster to be fixed by the court in 
its discretion “having regard to all 
the circumstances thereof’ contem- 
plates that such compensation shall 
not be finally determined until the 
services for which it is allowed have 
been rendered .and all the circum- 
stances are known. Pleasants v. 
Southern R. Co., 93 Fed. 93, 35 CCA 


In federal courts.—(1) Un- 
the new federal equity rule, 
which is substantially the same as 
the former rule, the compensation 
allowed a master must be fixed un- 
der the rules applicable to costs, to 
be measured by the time employed, 
having regard to all the circum- 
stances of the case. Byerly v. Sun 
Co.,. 235 Fed..1021.: (2) Under the 
former rule it was held that the 
standard of judicial salaries is a 
proper. measure for master’s fees 
where his functions are judicial 
(Middleton v. Bankers’, etc., Tel. Co., 
382 Fed. 524); (3) and that in ordi- 
nary cases the fees prescribed by 
the state law for similar services 
may be allowed (Doughty v. West, 
ete:, Mfg: Co.) 7 Be Gass No, 4080578 
Blatchf. 107). 


67. In re Du Pont, 8 Del. Ch. 442, 
68 A 399. 
68. Lombard v. Bayard, 15 F. Cas. 


No. 8,469, 1 Wall. Jr. 196 [aff 9 How. 
930, 13 L. ed. 245]; Levi v. Beadles, 
205 Ill. A. 488; Wister v. Folk, 6 
Phila. (Pqa.) 26. 

69. Klekamp v. Klekamp. 275 Ill. 
98, 118 NE 852, AnnCas1918A 663. 
And see cases infra this note. 

[a] Fees held reasonable.—Biewer 
v. Mueller, 254 Till. 315, 98 NE 548; 
Keuper v. Mette, 239 Ill. 586, 88 NE 
218; Manowsky v. Stephan, 233 Ill. 
409, 84 NE 865; Levi v. Beadles, 205 
Ill. A. 488; German American Sav., 
Loan, etc., Assoc. v. Trainor, 184 Tll. 
A. 527; Pease v. Frank, 182 °Ill. A. 
381 [rev on other grounds 263 Ill. 
500, 105 NE 299]; Stahl v. Stahl, 166 
eA. U2'36. 

[b] Fees held excessive.x—Brown 
vy. Pennsylvania R. Co., 250 Fed. 513, 


[§ 752 


including the time devoted to the reference by the 
master,” the amount involved in the suit,’? in- 
cluding the amount of money or property passing — 
through his hands,’* and in general the responsi- 
bility and trouble incurred.** 
can properly grow up among masters as to the 
amount which shall be allowed by the court,’® nor 
do the usual and customary charges of attorneys 
or solicitors aid the court to determine the fees 
and charges to be paid to the master.’® Provisions 
for a definile schedule of fees are mandatory and 
amounts named cannot be exceeded,’ not even 


No custom or usage 


162 CCA 529 [mod 244 Fed. 980]; 
Pennsylvania Finance Committee v. 
Warren, 82 Fed. 525, 27 CCA 472; 
Rasch v. Rasch, 278 Ill. 261, 115 NE 
871; Klekamp v. Klekamp, 275 Ill. 98, 
113 NE 852, AnnCas1918A 663; Gott- 
schalk v. Noyes, 225 Ill. 94, 80 NE 
72; Healy v. Protection Mut. F. Ins. 
Co., (213) -Tlls-99,. 72) NB. 678. Erev..on 
other grounds 107 Ill. A. 632]. 

70. Brown v. Pennsylvania R. Co., 
250 Fed. 513, 162 CCA 529 [mod 244 


Fed. 980]; Byerley v. Sun Co., 235 
Fed. 1021; Erie R. Co. v. Heath, 8 F. 
Cas. No. 4,516, 10 Blatchf. 214; 


Fitchburg Steam Engine Co. v. Pot- 
ter, 211° T1I.\138; TI-NEH: 933;(Stahil vw. 
Stahl, 166 Ill. A. 236. 

71. Rasch v. Rasch, 278 Ill. 261, 
115 NE 871i; Klekamp v. Klekamp, 
275 Ill. 98, 113 NE 852, AnnCas1918A 
663; Biewer v. Mueller, 254 Ill. 315, 
98 NE 548; Keuper v. Mette, 239 Ill. 
586, 88 NE 218; Manowsky v. Ste- 
phan, 233 Ill. 409, 84 NE 365; Gott- 
schalk v. Noyes, 225 Ill. 94, 80 NE 
72; Fitchburg Steam Engine Co. v. 
Potter, 211 Ill. 138, 71 NE 933; Pease 
v. Frank, 182 Ill. A. 381 [rev on 
aoe grounds 263 Ill. 500, 105 NE 
299]. 

[a] Unnecessary time.—(1) Liti- 
gants should not be required to pay 
for time unnecessarily spent by the 
master in preparing his’ report. 
Gottschalk v. Noyes, 225 Ill. 94, 80 
NE 72. (2) But in order to reduce 
fees on this ground it must appear 
that the delay in preparation was 
not caused by the parties or either 
of them but was his own fault. 
Mississippi Lumber Co. v. Joice, 176 
TSA 1ai0, 

72. Healy v. Protection Mut. F. 
Ins. Co.,° 213 Tl. 99, 72 NE. 678) [rev 
on other grounds 107- Ill. A. 632]. 
But see Fitchburg Steam Engine Co. 
v. Potter; 201” Dl5-2138,) TLONE 983 
[rev on other grounds 110 Ill. A. 
430] (the amount involved in litiga- 
tion is not an element for considera- 
tion in determining the sum which 
shall be paid to the master for re- 


porting conclusions of law and 
fact). 
73. Pennsylvania Finance Com- 


mittee v. Warren, 82 Fed. 525, 27 CCA 
472; Erie R. Co. v. Heath, 8 F. Cas. 
No. 4,516, 10 Blatchf. 214; Lombard 
v. Bayard, 15 F. Cas. No. 8,469, 1 
Wall. Jr. 196 [aff 9 How. 530, 13 L. 
ed. 245]; Wister v. Foulke, 6 Phila. 


(Pa.) 26. 
Foulke, 6 Phila. 


74. Wister v. 
(Pa.) 26. 

75. Fitchburg Steam 
Vel Potters J21a eT e338" 
{rev on other grounds 
430]. 

76. Fitchburg Steam 
va Potter) (2iieeTla 138) 
[rev on other grounds 


430]. 

77. U. S—In re Berkeley, 203 
Fed. 7, 121 CCA $59. 

Ill.—Roby v. Chicago Title, etc., 
Co., 194 Ill. 228, 62 NE 544 [mod 94 
Ill. A. 379]; Schnadt v. Davis, -185 
Ill. 476, 57 NE 652; Harvey v. Har- 
vey, 87 Ill. 54; Metropolitan Trust, 
ete., Bank v. Perry, 194 Tll. A. 277; 
Polakow v. Leafgreen, 178 Tll. A. 
566; McDonald yv. Patterson, 84 Tl. 


Engine Co. 
71 NE 933 
TLOD, HAS 


Hngine Co. 
71 NE 933 
110° “Die eA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by: agreement of the parties to the suit.78 But a 
schedule of fees relating to the ordinary business 
of masters is not applicable, where extraordinary 
Services are performed, and extra compensation for 
such services may be allowed by the court.7? Pro- 
vision for extra compensation is sometimes expressly 
made.°° Compensation may be allowed for assist- 
ance where specially authorized,®1 or where required 
by the hature of the services.82 A master will not 
be allowed compensation for services not required 
by the order of reference. Masters are entitled 
to require the pre-payment of their compensation 
before they perform their services,’* unless it is 
expressly provided that their fees shall be taxed 
as costs.8° If they do not require payment in ad- 
vance they are entitled to have their compensation 
taxed as costs and enter up judgment against the 
party responsible ;*® or, if there is a fund in court 
applicable to the payment thereof, to have the 
court pay them direct out of such fund.8? Where 
fees have been properly allowed, the master may 
enforce them in due course and against such parties 
as are legally liable therefor,*® and no agreement 
of the parties to the suit to which he does not 
assent can affect his rights as to this.89 But where 
a master has presented a petition asking that a 
party be ordered to pay his fees, an action to re- 
cover them will not lie until the petition has been 
disposed of.°° Sometimes summary methods are 
provided for the enforcement of payment of the 
master’s fees, and he is not then permitted to with- 
hold his report for their payment.®! A party’s 
exceptions to a referee’s report will be dismissed 
and he will not be permitted to proceed further, 
when a court of equity orders him to pay a portion 
of the referee’s fees, reimbursement to abide the 
event of a suit, and he neglects and refuses to pay 
the same.®? A master should not receive any part 
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.feated party.’ 
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of his compensation from one of the parties with- 
out the knowledge of the others or of the court. 
A master is entitled to interest on a fee, fixed with- 
out objection as to its amount, during the delay 
caused by an appeal upon the question as to which 
party should pay it.°* Allowances to a master 
during the progress of the cause will not estop him 
from asking for a further allowance at the end 
of the cause,®° nor estop the parties from asking, 
at that time, that such allowances be reduced.% 
If the report of the master in chancery is sup- 
pressed for his improper conduct he is not entitled 
to fees for service connected therewith,®’ but if 
his report of the testimony is, by consent of the 
parties, used on re-reféerence, the statutory fees 
therefor may be taxed.°* <A court of equity has 
the power to compel one of its own masters in 
chancery to refund fees illegally collected by a 
summary proceeding conducted in and as a part 
of the same suit in which such illegal fees were 
collected.%® 

Who liable. The party. at whose instance services 
are rendered is primarily liable to the master for 
such services.t_ Upon final decree the sums so paid 
by the prevailing party may be imposed on the de- 
If the losing party fails to, pay, 
the winning party should pay and recover from 
him.? The costs of referring exceptions to an 
answer may be equally divided between the par- 
ties, when such exceptions are in part good and in 
part bad.4 

[§ 753] C. Power to Refer and Subjects of 
Reference—l. In General. Where the subject is 
one proper for reference it is generally within the 
power of the court in its discretion either to refer 
the cause, even without consent of the parties,> or 
to determine the questions involved without a ref- 
erence. In the absence of some special rule of 


A. 326 [aff 186 Ill. 381, 57 NE 1027,| 201 Fed. 762; Edgell v. Felder, §$9]|sponsible for his fees in the first in- 
190 Till. 121, 60 NE 106]. Fed. 324, 39 CCA 540; Colehour v.|stance. Wingett’s Hst., 6 Pa. Co. 
Ky.—Fidelity Nat. Bank v. Yout-| Bass, 143 Ill. A. 530. 383. 
sey, 81 SW 263, 26 KyL 340; Mc- 88. Strook v. Jamieson, 139 Ill. 2. _Brickill v. New York, 55 Fed. 
Henry v. Winston, 49 SW 4, 20 KyL A. 339. 565. 
1194. . 89. Strook v. Jamieson, 139 Il. 3. Whitaker’s Est. 40 lLegInt 
C.—Bona v. Davant, 11 S. C. Eq.| A. 339 GPa. 445 


Ss. 

§28,°12 S.C. “Ha. 44. 

Tenn.—Woodward v. Williams, 11 
Humphr. 323. 

78. In re Berkeley, 203 Fed. 7, 121 
CCA 359. 

79. Claflin v. Celley, 48 Vt. 3. 

80. See statutes and court rules; 
and Woodruff v. Straw, 4 Paige (N. 
Y.) 407; Roseboom vy. Vedder, Hopk. 
ONe Y.) 228. : 

81. Edgell v. Felder, 99 Fed. 324, 
39 CCA 540; Schmidt v. Miller, 16 SW 
85, 12 KyL 960. See also Biewer v. 
Mueller, 254 Ill. 315, 98 NE 548 (con- 
struing Illinois statute as to fees of 
stenographer). 

82. Gunn v. Ewan, 93 Fed. 80, 35 
CCA 213. 

83. Green v. Hood, 42 Ill. A. 652; 


Foster v. Ingham Cir. Judge, 128 
Mich. 377, 87 NW 258; Matter of 
Hemiup, 3 Paige (N. Y.) 305. But 


~gee Special Bank Comrs. v. Cranston 
Sav. Bank, 12 R. I. 497 (where com- 
pensation was allowed for seryices 
performed by a master under a mis- 
apprehension as to the scope of his 
duties). 

84 Buell v. Kanawha Lumber 
Corp., 201 Fed. 762. But see Scroggy 
v. Kelley, 32 Okl. 398, 406, 122 P 694 
(“there is a conflict in the authori- 
ties as to the right of a master to 
demand his compensation before his 
services are rendered’). 

85. Glos v. Flanedy, 207 Ill. 230, 
69 NE 862; Metropolitan Trust, etc., 
Bank v. Perry, 194 Ill. A. 277. 

86. Buell v. Kanawha Lumber 
Corp., 201 Fed. 762. 

87. Buell y. Kanawha Lumber Co., 


90. Woodward v. Brace, 139 Pa. 
316, 20 A 1001. 

91. See statutes and court rules; 
and Huddy v. Caldwell, 6 WklyNC 
(Pa.) 448; Steffee v. Kerr, 2 Woodw. 
(Pa) shel; 

92. Peeling v. Clinton Granite Co., 
18 Pa. Dist. 104. 

93. In re Powel, 163 Pa. 349, 30 
AMOS 13,2381. 

94. Jesup v. Wabash, etc., R. Co., 
94 Fed. 20. 

95. Pleasants v. Southern R.’Co., 
93 Fed. 93, 35 CCA 226. 

96. Pleasants vy. Southern R. Co., 
93 Fed. 93, 35 CCA 226. 

97. Fitchburg Steam Engine Co. 
v. Potter, 211 Ill. 138, 71 NE 933.. 

98. Fitchburg Steam Engine Co. 
v. Potter, 211 Ill. 138, 71 NE 933. 

99. Metropolitan Trust, etc., Bank 
v. Perry, 194 Ill. A. 277. 

1. Brickill v. New York, 55 Fed. 
565; Wingett’s Est., 6 Pa. Co. 383. 

{a] Rule applied.—(1) In the 
taking of testimony each party must 
pay in the first instance the costs of 
taking his own direct, redirect, or 
cross-examination; if the session is 
entirely taken up by the testimony 
of one party the fees for that ses- 
sion must be paid by him; the fees 
for an adjournment must be paid by 
the party asking therefor; and com- 
pensation for time consumed in con- 
sidering the case and preparing the 
report is chargeable equally between 
the parties. Brickill v. New York 
City, 55 Fed. 565; Perry v. Perry, 2 
Barb. Ch. (N. Y.) 285. (2) A party 
who has a master appointed is re- 


4 Willis v. Terry, 98 Fed. 8. 

5. U. S.—Babcock y. De Mott, 160 
Fed.. 882, 88 CCA 64 [certiorari den 
212 U. S. 582, 29 SCt 690, 53 L. ed. 
660]. 

Ark.—Carr v. Fair, 92 Ark. 359, 122 
SW 659, 19 AnnCas 906. 

Cal.—Smith v. Rowe, 4 Cal. 6. 


Hawaii—Scott v. Stuart, 22 Ha- 
| waii 459. 

Iowa.—State v. Orwig, 25 Iowa 
280. 

Ky.—Harrodsburg Water Co. ev. 


Harrodsburg, 89 SW 729, 28 KyL 625. 
Me.—State v. McIntyre, 53 Me. 214. 
Mo.—Reed v. Young, 248 Mo. 606, 

154 SW 766. 

Utah.—Nephi Irr. Co. v. Jenkins, 
8 Utah 369, 31 P 986. 

{a] The federal equity rules (1) 
provide that “‘save in matters of ac- 
count, a reference to a master shall 
be the exception, not the rule, and 
shall be made only upon a showing 
that some exceptional condition re- 
quires it.” Equity Rules (1912), 
rule 59. (2) These rules do not de- 
prive a federal court of the discre- 
tionary power to refer a case to a 
master, without consent of the par- 
ties, to hear the evidence in full and 
report his findings and conclusions 
on the whole case. _Holt Mfg. Co. v. 


CG Li.’ Best’ Gas Tract. Co:, 245 Med: 
354. 

6 U. S.—Haight, ete; Co. v. 
Weiss, 165 Fed. 4380, 91 CCA 380; 


Pepper v. Addicks, 153 Fed. 383; Kel- 
ley v. Boettcher, 85 Fed. 55, 29 CCA 
14; Brown v. Grove, 80 Fed. 564, 25 
CCA 644; New York. Cent. Trust Co. 
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practice,’ a reference is not a matter of right,® but 
it is a matter for the exercise of judicial discretion ® 
which ordinarily is not subject to review on appeal 
or exception.’® It will not be ordered on the mo- 
tion of a party as of course,!+ but only on special 
application 2 by one having an interest in the 
cause, and for good cause shown.!* It is not com- 
petent for the court to abdicate its functions by 
referring the whole cause to a master to try and 
determine all the issues,!® but it may do so by con- 
sent of parties.1® The court is without authority to 
authorize the master to proceed in an improper 
manner.’” After*final decree and the determination 
of an appeal there can be no reference for an ac- 
count of rents received after the decree, as such a 
course, by permitting further appeals, would for- 
ever prevent the termination of the case.18 After a 
final decree, an order for defendant to account be- 
‘fore the master, so as to vary the relief sought by 
the bill, will not be granted on motion, but the ref- 
erence must be granted, if at all, after a rehearing 
in the cause.1® A reference to a master to report 
conclusions of law and fact upon the evidence taken 
before another master is improper.2° The power to 
order a reference is sometimes expressly bestowed 7? 
and it is also sometimes expressly limited.?? 
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erence is ordered ordinarily there should be a join- 
der of issues.22 It is improper to order a reference 
until the time to answer has expired,’* or, when 


‘matter in the nature of a demurrer is incorporated 


in the answer, until such matter has been passed 
upon.2> But an order of reference, made on a bill 
to the gravamen of which the answer does not re- 
spond by denial, is not premature.”¢ ; 

[§ 755] 3. Subjects of Reference—a. In Gen- 
eral. It has been said that there is no question at 
law or in equity which a master’ may not have to 
decide, or respecting which he may not be called 
upon to report his opinion to the court.*’ It is 
therefore impossible to enumerate the subjects 
proper for reference and only those most frequent- 
ly' presented in the progress of a cause and in which 
the practice of referring is best settled will be dis- 
cussed.?8 

[§ 756] b. Questions Relating to Pleadings. It 
is the practice to refer to a master exceptions for 
scandal and impertinence,?* and also frequently ex- 
ceptions to an answer for insufficiency.°° Inter- 
rogatories have also been referred to a master when 
some cf them seemed to call for evidence so clearly 
irrelevant that it should be rejected at the thresh- 
old.2t | Where a bill in a federal court fails to con- 


[§ 754] 2. Condition of Cause. Before a ref- | form to the rules of equity pleading and especially 
v. Madden, 70 Fed. 451, 17 CCA 236. | will not be made on the mere specu- { Johns. Ch. (N. Y.) 484. 

Ala.—Levert v. Redwood, 9 Port. | lation of parties that evidence might 20. Murphy v. Schnell, 248 Mil. 
49. be offered. Planters’ Bank v. Stock-|182, 93 NE 738. 

Iowa.—White vy. Hampton, 10 Iowa}man, Freem. (Miss.) 502. 21. See statutes and court rules; 
238. : ; 15. U. S.--Kimberly v. Arms, 129!and Millara v. Millard, 221 Ill. 86, 

Mich.—Bussey v. Bussey, 71 Mich. | U. S. 512, 9 SCt 355, 32 L. ed. 764;| 77 NE 595. 


504, 39 NW 847. 
Minn. — Goodrich v. 
Minn. 195 (exceptions). i 
N. Y.—Powell v. Kane, 5 Paige 265 


Parker, 1 


(impertinence). 

N. C.—Fortune vy. Watkins, 94 N. 
Cc. 304. 

Oh.—Goddard v. Leech, Wright 


476 (interpleader). 

Pa.—In re Weed, 163 Pa. 600, 30 
AP2iSe1 Phillips App:,.68) Pa. 130, 

Tenn. — Buchanan v. Alwell, 8 
Humphr. 516 (to investigate title). 

[a] Inability of a party to pay 
the fees has been held a sufficient 
reason for determining the matter 
without a_ reference. Meurer v. 
Meurer, 16 WklyNC (Pa.) 540. 

{[b] Very long pendency of a suit 
is a good reason for the court’s com- 
puting damages without a reference. 
Campbell vy. New York City, 81 Fed. 
182 


7. See statutes and court rules. 

8. White v. Hampton, 10 Iowa 
238; Manning vy. Ludington, 6 Oh. 
Dec, (Reprint) 620, 7 AmLRec 117. 

9. U. S—Ridenbaugh v. Burnes, 
14,Fed. 93, 4 McCrary 522. 


Ark.—Parker v. Wells, 84 Ark. 
172, 105 SW 75. 

Iil.—Laughlin y. Brauer, 138 Ill. 
A. 524 [rev on other grounds 235 


Til. 265, 85 NE 283]. 


Mass.—Stockbridge y. Mixer, 277 
Mass. 501, 116 NE 877. 
Oh.—Krippendorf vy. Ormsby, 23 


OhnCirwetiiyN. Ss (278. 

S. C.—Independent Steam Fire En- 
gine Co, v. Richland Lodge No. 39 
AEE ys 7348.1 ,Cy, 683,053 SH 9937 

10. Stockbridge v. Mixer, 277 

16 Gray 


Mass. 501, 116 NE 877. 

11. Barnes v. Haynes, 
(Mass.) 34; Faitoute v. Haycock, 2 
N. J. Eq. 105; Corning v. Baster, 6 
Paige (N. Y.) 178. 

12. Corning v. Baxter, 
GN. Yn) SLTS. 

13. Henderson y. Alderson, 7 W. 
Vian 207. 

14. Planters’ Bank v. Stockman, 
Freem. (Miss.) 502; Manning v. Lud- 
ington, 6 Oh. Dec. (Reprint) 620, 7 


AmLRec 117, 
[a] Rule applied.—A 


6 Paige 


reference 


Stokes v. Williams, 226 Fed. 148, 141 
CCA 146; Bliss v. Anaconda Copper 
Min. Co., 167 Fed. 342 [aff 186 Fed. 


789,..109- GOA: 133]; ) Garinger”’ Vv. 
Palmer, 126 Fed. 906, 61 CCA 436; 
Walker vy. Kinnare, 76 Fed. 101, 22 
CCA. ‘75. 


D. C.—Easter v. Ralston, 32 App. 

Mass.—Bradley _ v. 223 
Mass. 575, 112 NE 416. 

N. M.—Early Times Distillery Co. 
v. Zeiger, 11 N. M. 182, 66 P 5382. 

R. I—McAuslan v. McAuslan, 34 
R. I. 462, 83 A 837. 

See also supra § 745. 

16. Kimberly v. Arms, 129 U. S. 
512, 9 SCt 355, 32 L. ed. 764; Jeffer- 
son Hotel Co. v. Brumbaugh, 168 
Fed. 867, 94 CCA 279; Garinger v. 
Palmer, 126 Fed. 906, 61 CCA 436; 
Bradley v. Borden, 223 Mass. 575, 112 
NE 416; Haggett v. Welsh, 1 Sim. 
134, 2 EngCh 134, 57 Reprint 529. 

17. See cases infra this note. 

[a] Rule applied.—(1) The court 
cannot by its order restrict the pro- 
duction of witnesses to certain par- 
ties to the exclusion of others inter- 
ested, notwithstanding their default 
in answering. Damouth v. Klock, 29 
Mich. 289. (2) It cannot direct him 
to make a private examination of 
papers and turn over to plaintiff 
those belonging to him, to a receiver 
papers belonging to a _ corporation 
and not material to the prosecution, 
and to reserve papers concerning the 
corporation’s transactions. Potter v. 
Beal, 50 Fed. 860, 2 CCA 60 [rev 49 
Fed. 793]. (8) In ordering a refer- 
ence to ascertain the value of the 
property which is the subject matter 
of the suit, the court cannot direct 
an appraisal by the master on in- 
spection, as the value should be de- 
termined through the medium of 
Eeeimouy, Brown y. Cannon, 10 Ill. 


[b] Commissioners appointed to 
examine books should be authorized 
to take testimony. Honore | v. 
Colmesnil, 1 J. J. Marsh. (Ky.) 506. 

18. Bonner vy. Illinois Land, ete., 
Co.; -96..Tll.. 546, 

19. Hendricks v. 


Borden, 


Robinson, 2 


22. See statutes and court rules. 

{a] In South Carolina (1) the 
court has no power to refer the is- 
sues to a master for trial, without 
consent of the parties, unless the 
case is one falling within Code § 293 
subds 1, 2, or 3. Ferguson vy. Har- 
rison,. 34S. C. 169, 13 SEH 332. (2) 
Where the pleadings show that no 
difficult question of law is involved 
and that an accounting may be nec- 
essary, it is proper to refer all the 
issues to a master. Green v. Mc- 
Carter, 64 S. C. 290, 42 SE 157. 

[b] The Federal Equity Bules 
(1912), rule 59, (1) providing that 
save in matters of account, a refer< 
ence to a master should be made only 
upon a showing that some exceptional 
condition requires it, does not forbid 
a reference, and where a cause is 
referred, it will be presumed on ex- 
ception to the report that the judge 
properly exercised his discretion. 
Mlanders v. Coleman, 249 Fed. 757 
[rev on other grounds 250 U. S. 228, 
39 SCt 472, 63 L. ed. 948]. (2) Where 
either party objects to order of ref- 
erence on ground that it is improper 
uncer this rule, proper practice is to 
move before judge for, revocation of 
order; and a failure so to move is 
tantamount to acquiescence, as the 
point cannot be initially raised before 
the master. Flanders y. Coleman, 
supra. 

23. Worley v. Dade County Se- 
curity Co., 52 Fla. 666, 42 S 527; Pat- 
terson vy. Johnson, 114 Tll. A. 329 
[aff 214 Ill. 481, 73: NE 761]; Mc- 
Auslan v. McAuslan, 34 R. I. 462, 83 
A 837. 

24. Moreland v. Metz, 24 W. Va. 
119, 49 AmR 246; Neely v. Jones, 16 
W. Va. 625, 37 AmR 794. 

25. Klein v. Commercial Nat. 
Bank, 44 LegInt (Pa.) 144. 

26. Grant v. Cumberland Valley 
cement Co., 58 W.Va. 162, 52 ‘SE 
27. Bennett Office Master p 4. 

28. See infra §§ 756-762. 

29. See supra § 387. 

30. See supra § 582. 
yeen: Zunkel vy. Litchfield, 21 Fed. © 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to the rule of that court, in not containing specific 
allegations necessary to limit the scope of the in- 
quiry within definite and proper bounds, the court 


may, on its-own motion, send the bill to a master. 


to be purged of everything found not to conform 
to the rule.?2 es 

_[§ 757] ¢. Taking Testimony. It is within the 
discretion of the court after the issues are formed *3 
to order a reference to take testimony.?4 But it may 
properly refuse a reference where the evidence al- 
ready taken is extremely voluminous.** A reference 
to take proofs is unnecessary when they can be heard 
by the court.** Where it appears that a large 
amount of irrelevant testimony is being offered be- 
fore an examiner, which he has no authority to ex- 
clude, and the cause is being delayed thereby, the 
court may appoint a master in the place of the ex- 
aminer.*7 It is improper, where a new trial has 
been awarded, to refer the case to take the testi- 
mony de novo, as that already taken must stand 
as a part of the case.*8 

[§ 758] d., Suits Concerning Infants.*® It was 
the practice in chancery, when a suit had been insti- 
tuted on behalf of an infant, on suggestion that it 
was not for his benefit, to refer the matter to a 
master to ascertain that fact,*® and, where two suits 
were instituted by different persons as next friend, 
to refer both in order to determine which was more 
for the infant’s benefit.44 In the United States it 


82. Hobbs Mfg. Co. v. Gooding, 
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mination of the value of the statu- 


[21 C.J.] 607 
has been held that where infants are concerned, the 
court will not make a decree, even by consent, with- 
out first referring it to a master to ascertain wheth- 
er it is for their benefit ;42 that where infants are 
defendants, the proper and convenient practice is 
for the court to refer the matter which requires to 
be proved to a master that he may take the evidence 
and report the facts to the court for its final deter- 
mination ;#* and that even though the answer of a 
guardian ad litem admits the allegations of a bill 
to be true, the proper practice is to refer the cause 
to a master to take the proof and report thereon.** 

[§ 759] e. Determining Particular Matters— 
(1) In General. The most frequent purpose of a 
reference is to take testimony and report to the 
court for its information with reference to some 
fact or groups of facts incidental to the main ques- 
tions involved, but essential to be determined in 
order to frame a final decree.#® Besides the taking 
of accounts,*® the assessment of damages,‘? and the 
determination of: titles,8 many other matters not 
susceptible of ready classification or even enumera- 
tion may be conveniently determined in this way.*® 
Ordinarily a reference will not be ordered to in- 


' quire with regard to a fact constituting the vital 


issue in the cause;°° the main issues establishing 
the general rights of the parties should first be de- 
termined by the court.®! A reference will not be 


liability of a corporation and its 


_ simply 


176 Fed. 259, 100 CCA 83. 

83. Worley v. Dade County Se- 
curity Co., 52 Fila. 666, 42 S° 527; 
Grob v. Cushman, 45 Ill. 119. But 
see Schmidt v. Cooper, 195 Ill. A. 
531 (where master ordered to act 
as commissioner to _ take 
depositions, it is not necessary that 
issues be formed). ; 

[a] here a case is heard on bill 
and answer it should be determined 
thereon and should not be submitted 
to a master to take testimony and 
report. Irvine vy. Epstein, 45 Fla. 
370, 33 S 1003. 

34. Claypool v. Johnston, 91 Ark. 
549, 121 SW 941; Grob v. Cushman, 
45 Ill. 119; Davis v. Davis, 30 Ill. 
180; Manning v. Mulrey, 192 Mass. 
547, 78 NE 551; Barnwell v. Marion, 
58 S. C. 459, 36 SE 818; Farmers’ 
Mut. Ins. Assoc: v. Berry, 53 S. C. 
129, 31 SE 53; McSween v. McCown, 
21'S. GC. 371. See also Kenealy v. 
Glos, 241 Ill. 15, 89 NE 289 (under 
Hurd Rev: St. [1908] c 22 § 39 and 
ec 51 § 38, it is not erroneous for the 
eourt after taking a part of the 
evidence, to refer the case to the 
master to take other evidence, no 
conclusions of the master being re- 


quested). t 

35. Gates v. Cornett, 72 Mich. 420, 
40 NW_ 740. t 

36. Carter v. Lewis, 29 Ill. 500. 


Hepworth v. Henshall, 11 Pa. 
Con25d2 

88. Cooke v. Pennington, 9 S. C. 
3 
{ 39. See also generally Infants [22 
Cyc 627]. 

40. Da Costa v. Da Costa, 3 P. 
Wms. 140, 24 Reprint 1003. 

41. Gage v. Stafford, 1 Ves. 544, 
27 Reprint 1195. 

42. Dow v. Jewell, 21 N. H. 470. 

43. McClay v. Norris, 9 Ill. 370. 

44. Mote v. Morton, 52 Fla. 548 
HIS 316.0:06 
4 45. Scott v. Stuart, 22 Hawaii 459, 
463 [quot Cyc]. 


46. See Accounts and Accounting 
§ 131. 
47. See infra § 761. 


4s. See infra § 762. 
49. Scott v. Stuart, 22 Hawaii 459 
463 [quot Cyc]. And cases infra this 


note. - 
[a] TMlustrations.—(1) The deter- 


tory estate and dower interest of a 
married woman. Barnes v. Carson, 
59 Ala. 188. (2) On a question of 
fraud in the transfer of a note, the 
determination of the value of serv- 
ices constituting the consideration of 
the transfer. Shute v. Sturm, 6 Baxt. 
(Tenn.) 139. (3) Payments of inter- 
est in an inquiry as to the existence 
of usury. Rohrer vy. Travers, 11 W. 
Va. 146. (4) The position and condi- 
tion of land, a conveyance of which 
is to be compelled. Farmer v. Sam- 
uel, 4 Litt. (Ky.) 187,14 AmD 106. 
(5) In a suit for infringement of a 
trade-mark the question whether the 
public was deceived. Osgood v. 
Allen, 18 F. Cas. No. 10,603, Holmes 
185. (6) Where a house was erected 
on the land of another a reference 
in a suit relating thereto in order 
to determine the relative values of 
house and land. Stirman v. Cravens, 
383 Ark. 376. (7) The determination 
of claims which should be allowed 
as liens in favor of one against whom 
a trust is established. Abell v. 
Bradner, 11 NYSt 246. (8) To de- 
termine promoters’ claims for serv- 
ices and expenses in promoting 
a corporation and the value of 
stock issued to them therefor at the 
time it was issued. Mason v. Car- 
rothers, 105 Me. 392, 74 A 1030. (9) 
To determine the adequacy of the 
consideration for a release. Balfe v. 
Tilton, 198 Fed. 704. (10) To ascer- 


tain facts on bill to set aside deed’ 


for want of consideration, fraud on 
the marital right of grantor’s wife, 
and grantor’s ‘incapacity by reason 
of intoxication to execute the con- 
veyance. Lewis v. Davis, (Ala.) 73 
S 419. (11) To ascertain the value 
of the property which is the subject 
matter of the suit. Brown v. Cannon, 
10 Ill. 174. (12) The proportion of 
the public debt due by a new state, 
created by taking part of the terri- 
tory of an existing state. Virginia 
v. West Virginia, 209 U. S. 514, 28 
Sct 614, 52 L. ed. 914. (13) To de- 
termine whether a corporation was 
doing business within the jurisdic- 
tion or whether the vice president of 
the corporation was within the juris- 
diction on corporate business, for the 
purpose of deciding the validity of 
service of process. Ryan v. Ohmer, 
233 Fed. 165. (14) To determine the 


stockholders where the examination 
of complicated accounts and matters 
of detail are involved. Golden v. 
Cervenka, 278 Ill. 409, 116° NE 273. 
(15) In an action to cancel county 
warrants for the cost of a bridge, 
and to recover payments made, where 
the evidence conflicts as to the 
amount of materials used by the 
county from the bridge which was 
constructed after its fall, a refer- 
ence will be ordered to determine 
that fact and the amount of dam- 
ages. Converse Bridge Co. v. Geneva 
County, 168 Ala. 432, 53 S 196. 

[b] Rents and profits of land may 
be ascertained by reference. New- 
man v. Chapman, 2 Rand. (23 Va.) 
93, 14 AmD 766; Roberts v. Stanton, 
WeMunt a G6. Va.) -l29,0 D> Ameya 4oo, 
But see Eustace v. Gaskins, 1 Wash. 
(1 Va.) 188 (the value and profits of 
land being in the nature of damages 
ought to be ascertained by a jury 
and not by commissioners). 

[ec] To sift and collate facts.—A 
cause where the testimony is volu- 
minous or complicated may be re- 
ferred in order that it may be sifted 
and the facts collated and reported. 
White” v4 "Ee bielenss . LOG iia ambi 
Clark’s "App.,” (62) Pal 447: “Backus” 
App., 58 Pa. 186; Page v. Vankirk, 1 
Brewst. (Pa.) 282; Bauer v. Seeger, 
1 WklyNC (Pa.) 98. 

[d] Reference of a draft of a 
decree, with objections thereto, to 
report a proper decree to be entered, 
is an unusual practice. Prindeville 
v. Curran, 156 Ill. A. 278. 

[e] In an action to rescind a con- 
tract for the sale of land for fraudu- 
lent representations, the court can- 
not order a reference to ascertain 
and report as to the character of 
the land. Field v. Hood River Or- 
chard Land Co; .(52.Or, 6223, 146 
98 


50. Lunsford v. Bostion, 16 N. C. 
483; State v. Bolt, 130 Tenn. 212, 169 
SW 761. 

51. U. S.—Walker v. Kinnare, 76 
Fed. 101, 22 CCA 75; Ward v. Padu- 
cah, ete., R. Co., 4 Fed. 862; Ken- 
tucky Wagon Mfg. Co. v. Jones, etc., 
Mfg. Co., 248 Fed. 272, 160 CCA 350. 
See also Pennsylvania Steel Co. v. 
New York City R. Co., 202 Fed. 296 
(issues arising on pleadings should 
be disposed of by the court in the 
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ordered to enable plaintiff to make out his case.®? 
It should not be made for the purpose of furnishing 
evidence in support of the allegations of the bill 
nor until plaintiff has shown that he has the right 
to demand it. Where a cause is set for hearing 
upon bill, answer, replication, and proofs and the 
evidence fails as to a matter essential to the equity 
of plaintiff>+ or to the defense relied on,°*° the 
court will not order a reference. A question which 
is wholly judicial in character and does not involve 
any necessity for the labors of a master should not 
be referred.** The construction of an instrument is 
a question for the court to decide, and not one 
proper for reference.** 

Pendency of another suit. The reference of a 
plea of another suit pending is discussed elsewhere 
in this work.®® : 

[$ 760] (2) Accounts. Where it becomes nec- 
essary to take an account it is the usual practice 
to order a reference for that purpose.°® 

[§ 761] (3) Assessment of Damages. Where 
an assessment of damages becomes necessary it is 
perhaps more usual to submit the issue to a jury °° 
than to refer the matter to a master, but a refer- 
ence is sometimes ordered for that purpose,*? espe- 


cially where an accounting is involved.®? Where it. 


is manifest that the costs of a hearing would be 
more than the damages which it is sought to re- 
cover, a reference is properly refused.®* 

[§ 762] (4) Determination of Titles. On a biil 
for specific performance a reference is sometimes 
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[§§ 759-764. 
ordered as to the vendor’s title,°4 and this practice 


has been extended to some analogous cases.®° 
NTS) FOR!) ee Validating Irregular References. An 


‘irregularity in referring a cause may be waived,*® 


by failing to object to the reference,** by proceed- 
ing before the master without objection,®* or by 
failing to except to his report,®® and one at whose 
instance a reference was granted cannot afterward 
complain.7° If a party appears and participates 
in the taking of evidence before a master without 
objection, he cannot question the authority of the 
master to act, although the order of reference is de- 
fective,1 or although no order referring the case te 
the master has been entered.72 Where, however, 
the order is a nullity, the objection is not waived 
by failure to insist thereon;* but it has been held 
that failure to enter ari order of reference is cured 
by entry of a decree based on the report, as the de- 
cree raises the inference that the order was in fact 
made.** The order of reference is nevertheless sub- 
ject to review at a later stage of the case.7 

[§ 764] D. Order of Reference. There must 
be an order of the court referring the cause to a 
master, otherwise any proceedings by him would 
be without authority and of no avail.7® Sueh an 
order is interlocutory, and subject to be modified or 
corrected at any time.” The order should give defi- 


nite directions as to the principles by which the -_ 


master is to be guided and the scope of the matter 
referred.78 But the order cannot be more exten- 


first instance, especially where a ref- 


erence would necessarily result in 
great delay). - 

Ark.—Byrd v. Belding, 18 Ark 
118. 

D.. C.—Howard v. Charles J. Cas- 
sidy Co., 42 App. 44; Haster v. 
Ralston, 32 App. 12. 

Fla.—Owens v. Rhodes, 10 Fla. 
Shoe 
pee peer ton v. Reilly, 1 Gill & J. 
385. 


Tenn.—Carey v. Williams, 1 Lea 
51; Wessells v. Wessells, 1 Tenn. Ch. 
58. 


W. Va.—Neely v. Jones, 16 W. Va. 
625, 37 AmR 794. 

But see Gottschalk v. Noyes, 225 
Tll. 94, 80 NE 72° [aff 128 Ill. A. 565] 
(reference proper before evidence 
heard and rights of parties deter- 
mined where the only issue of fact 
was whether the parties had agreed 
to the extension of the time of pay- 
ment of a mortgage, no accounting 
being sought); McAuslan y. McAus- 
lan, 34 R. I. 462, 83 A 837 (where in 
a suit to remove a trustee for mis- 
management and for an accounting, 
the answer admitted losses but 
sought to explain them). 

52. Richmond Sav. Bank v. Todd, 
114 Va. 708, 77 SE 446;, Reager v. 
Chappelear, 104 Va. 14, 51 SE 170; 
Millhiser v. McKinley, 98 Va. 207, 35 
SE 446; Ammons vy. South Penn Oil 
Co., 47 W. Va. 610, 35 SE 1004. 

53. Richmond Sav. Bank vy. Todd, 
114 Va. 708, 77 SE 446; Millhiser v. 
McKinley, 98 Va. 207, 35 SH 446. 
And see cases infra this note. 

[a] Before an accounting will be 
ordered (1) there must be sufficient 
evidence to determine the | right 
thereto. Columbian Equipment Co. v. 
Mercantile Trust, etc., Co., 113 Fed. 
23 OCA ss. ranklin, v. Meyer, 
36 Ark. 96; Sharp v. Morrow, 6 T. B. 
Mon. (Ky.) 300; *Planterns’ Bank v. 
Stockman, Freem. (Miss.) 502; 
Reager v. Chappelear, 104 Va. 14, 51 
SE 170; Bresee v. Bradfield, 99 Va. 
331, 38 SE 196; Baltimore Steam 
Packet Co. v. Williams, 94 Va. 422 
26 SE 841; Ammons v. South Penn 
Oil Co., 47 W. Va. 610, 35 SE 1004 
(2) Where a bill presents a case ren- 


County, 


dering necessary the taking of an 
account a reference may properly be 
made on the pleadings. Neal v. 
Briggs, 120 Fed. 224 [rev 110 Fed. 
4771. (3) A reference to take an 
account before the rights are deter- 
mined is cured by a decree determin- 
ing them before the report comes in. 
Tucker v. Hadley, 52 Miss. 414. (4) 
The premature entry of an order of 
reference is harmless where no ac- 
count is taken thereunder. Reager 
v. Chappelear, 104 Va. 14, 51 SE 170; 
Bresee v. Bradfield, 99 Va. 331, 38 
SE 196. 

54. Kearney v. Harrell, 58 N. C. 


199. 
Kearney v. Harrell, 58 N. C. 


199 

Horst, v. Pake, 195 Ala. 620, 
71 S 430; Pabon v. Puron, 3 Porto 
Rico Fed. 206; Bassett v. Streight, 
78 W. Va. 262, 88 SE 848. 

57. Ancker v. Levy, 22 S. C. Eq. 
197. See also White v. Hampton, 10 
Iowa 2388 (the court may reserve a 
question involving the construction 
of an instrument and refer the rest 
of the case). 

58. See Abatement and Revival 


|§ 156 et seq. 


Cn See Accounts and Accounting 
3 Ls 

60. See supra § 721. 

61. Converse Bridge Co. v. Geneva 
168 Ala. 432, 53 S196; 
Camp v. Ingersoll, 86 N. Y. 433, 1 
Bei re 340 [rev 47 N. Y. Super 

62. See Accounts and Accounting 


S181. 
63. Giragosian v. Chutjian, 194 
Sar 504, 80 NE 647, 120 AmSR 


64, See Specific Performance [36 
Cye 789]. 

[a] In Tennessee it was held that 
the question of title to slaves could 
not be referred. Woodson v. Smith, 
1 Head 276. 

65. See cases infra this note. 

[a] Ilustrations.—(1) As a _ bill 
to restrain an action on a note given 
for the purchase price, on the ground 
that the title was defective. Bailey 
v. Jordan, 32 Ala. 50. (2) A. bill to 
rescind on the same grounds. Frost 


v. Brunson, 6 Yerg. (Tenn.) 36. 

66. Dunn v. Dunn, 8 Ala. 784. 

67. Howard v. Charles J. Cassidy 
Co., 42 App. (D. C.) 44; Easter v. 
Ralston, 32 App. (D. C.) 12. 

68. Howard v. Charles J. Cassidy 
Co., 42 App. (D. C.) 44; Easter v. 
Ralston, 32 App. (D. C.) 12; Dudley 
v.. Eastman, “70> "N. “Hix "413, 50% A 
101; Atkinson v. Manks, 1 Cow. (N. 
Y.) 691; Dewing v. Hutton, 48 W. Va. 
576, 37 SH 670. 

69. _Howard v. Charles J. Cassidy 
Co., 42 App. (D. C.) 44; Baster v. 
Ralston, 32 App. (D. C.) 12. 

70. Sweet v. Jacocks, 6 Paige (N. 
¥i), Sbd,n3+ “Am Ds 252 

71. Keightiley v. Glass, 275 Till. 
149, 113 NE 951; Freese v. Glos, 248 
Ill. 280, 98 NE 745. ‘ 


72. Hawley v. Simons, 157 Ill. 218, 
41 NE 616. 

73. Johnston v. Bloomer, 3 Edw. 
GNos¥.) 328; 

TS. 4EVeSS.” “VL VOSS, 152 27 4 tas 


Preston v. Hodgen, 50 Ill. 56. 
75. Fussell v. Hennessy, 14 R. I. 


550; New England Mortg. Security 
Go Vienikkinard 7 43icSioi6:) 8d) 2tieSEr 
76. Hawley v. Simons, 157 Ill. 218, 


41 NE 616 [aff 53 Ill. A. 287]; Gregg 
Co., Ltd. v.. Utuado Sugar Co., 8 
Porto Rico Fed. 148. 

[a] Where a cause is remanded 
to a subordinate court, with direc- 
tions that a reference be made, this 
will not warrant the master in acting 
on the matter without the order of 
the subordinate court, and it is error 
to confirm his report made without 
such order. Keenan v. Strange, 12 
Ala. 290. 

[b] In Alabama under Chancery 
Rules, rule I, an order of reference 
be made out of the regular 
term. Whetstone v. McQueen, 137 
Ala. 301, 34 S 229. 

[ec] In South Carolina, a judge at 
chambers may make an order of ref- 
erence. Green v. McCarter, 64 S. C. 
290, 42 SE 157 [foll Hampton Bank 
v. Fennell, 55 S. C. 379, 33. SH 485]. 

77. Cooper v. Cooper, 164 Tll.- A. 
515 [aff 256 Ill. 160, 99 NE 871]. 

78. Ark.—Fullenwider v. Waldo 
Bank,.101 Ark. 259, 142 SW 149; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sive than the allegations and proofs of the parties.7° 

[§ 765] E. Proceedings before Masters—l. In 
General. The proceedings in the master’s office in 
England were governed by a highly technical and 
complicated system of procedure which it is not 
necessary here to set out,®° as it is largely disused 
and the proceedings are now conducted under sim- 
pler rules.81 A large discretion is generally reposed 
in the master as to the regulation of the proceed- 
ings before him.’? He has ample power, which he 
should not hesitate to use, to speed the cause and 
prevent unreasonable delay.*? It is the duty of 
the master to have the witnesses examined in his 
presence.** Under the chancery practice it was 
usual for the parties to file ‘‘a state of facts.’’ % 
Upon a reference to state an account, the court or 
master may require the parties to file bills of par- 
ticulars or written classified statements of disputed 
items, in order that the issues upon the account may 
be narrowed down.8® Upon such a reference the 
account may be taken either by requiring the par- 
ties to bring in debtor and creditor accounts under 
oath *7 or by examining them on interrogatories ;*s 
or both modes may be combined, which is the better 
practice.®® 

[§ 766] 2. Prosecution of Reference. The duty of 
prosecuting the reference devolved in chancery upon 
plaintiff, as the party in most cases interested in for- 
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[21LC.J.] 609 
warding it,°° but now the duty primarily devolves 
upon the party obtaining the reference.® If he 
fails to do so the prosecution may be committed 
to the other party by order made on a showing of 
negligence.®* Although plaintiff obtains the ref- 
erence, yet the master may grant a summons under 
it to defendant for a witness to be examined.®? On 
a reference of exceptions, where defendant is in 
laches in not procuring the master’s report, the 
proper remedy is by an order that he procure the 
report in time stated or that the exceptions be dis- 
missed.°* : 

[§ 767] 3. Presenting Reference to Master. It 
was formerly proper for the master to proceed upon 
the minutes before the order of references was en- 
tered,®> but it has been held that this practice is 
irregular °° and that the proper way of laying the 
cause before the master is by delivering to him the 
copy of the decree or ordering part thereof.97 On 
a reference of an account to three auditors or a ma- 
jority of them, it is no objection to the proceedings 
and report that one of them was never notified to 
attend.%® 

[§ 768] 4. Notice to Parties. It is the right of 
all parties in interest, in a cause not under default,®® 
to have notice of the time and place of hearing of a 
reference, and notice must be given, although the 


‘ 


Hicks v. Hogan, 36 Ark. 298; Frank- 
lin v. Meyer, 36 Ark. 96. 

D. C.—Howard v. Charles J. Cas- 
sidy -Co.4%.42°)) App-' 44; Master v. 
Ralston, 32 App. 12. 

Fla.—Owens v. Rhodes, 10 Fla. 319 
_ Ky.—Kay v. Fowler, 7 T. B. Mon. 
593; Sharp v. Morrow, 6 T. B. Mon. 
300. 


N. J.—Hudson v. Trenton Locomo- 
tive, etc., Mfg. Co., 16 N. J. Eq. 475. 

N. Y¥.—Remsen v. Remsen, 2 Johns. 
Ch. 495. 

Pa.—Spring Brook R. Co. v. Lehigh 
Coal, ete., Co., 1 LackLegN 31. 

Tenn.—Carey v. Williams, 1 Lea 


See supra § 745. 

{a] Using evidence.—The court 
may use evidence taken without ob- 
jection, in giving directions, whether 
or not it was competent. Hudson v. 
Trenton Locomotive, ete. Mfg. Co., 
16 N. J. Eq. 475. 

{[b] Accounting.—(1) Upon a ref- 
erence for an accounting it is usual 
to give special directions as to the 
manner of taking the account and the 
principles to be applied in taking it. 
Hudson vy. Trenton Locomotive, etc., 
Mfg. Co., 16 N. J. Eq. 475; Remsen 
v. Remsen, 2 Johns. Ch. (N. Y.) 495. 
But see Clements v. Pierce, 39 N. C. 
257 (it is not usual to refer partner- 
ship accounts with a set of instruc- 
tions from the court). (2) Brror in 
directing an account of debits alone 
may be cured by a subsequent order 
to take both debits and_ credits. 
Stull v. Goode, 10 Heisk. (Tenn.) 58. 

79. Consequa v. Fanning, 3 Johns. 
hoe CON) VY.)9587 “imods on -other 
grounds 17 Johns. 511]. 

80. 2 Daniell Ch. Pr. (1st ed) 789 
et seq (where such system is de- 
scribed); Bennett Office Master. 

81. See statutes and court rules; 
and Hatch y. Indianapolis, etc., ; 
Co., 9 Fed. 856, 11 Biss, 138; Peo. v. 
Randall, 37 Mich. 473. ; 

82. Bate Refrigerating Co. v. Gil- 
Jette, 28 Fed. 673; Wooster v. Gum- 
birnner, 20 Fed. 167; Story v. Brown, 
4 Paige (N. Y.) 112. And see cases 
infra this note. ; 

[a] The order of procedure is 
within the master’s discretion, and 
no exception will lie to his ruling 
if sufficient opportunity is given to 

each party to fully present his case. 
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Holden v. Thurber, (R. I.) 72 A 720; 
Warner v. Bronson, 81 Vt. 121, 69 
A 655. 

{b] Place of hearing.— Master 
may hold hearings in places where 
records will be available. McCul- 
lough v. McCullough, 238 Ill. 50, 87 
NE 69. 

83. Rollman Mfg. Co: v. Universal 
Hardware Works, 229 Fed. 579. 

84. Schnadt v. Davis, 185 Ill. 476, 
57 NE 652. 

(6th Am. 


85. 2 Daniell Ch. Pr. 
ed) p 1199. , 

[a] State of facts defined.—‘‘A 
state of facts, as its name imports, 
is a statement in writing, made by a 
party who wishes to prosecute or 
resist any inquiry before a Master, 
of the facts and circumstances upon 
which he relies, either in support of 
his own cause, or in contradiction or 
defeasance of that of his adversary. 
It is, in effect, the ‘pleading’ of the 
party before the Master, and is gov- 
erned by nearly the same rules and 
principles as pleadings in the Court, 
although, not being signed, nor, in 
general, prepared by counsel, they 
are not always so strictly observed. 
A state of facts, however, must be 
pertinent to the matter, and must 
not, any more than any other pro- 
ceeding in the cause, contain any 
scandal; and if it is either scandal- 
ous or impertinent, the scandalous 
or impertinent matter may be ex- 
punged, in the manner which will be 
presently pointed out.” 2 Daniell 
Ch. ‘Pr. (6th Am. ed) p 1199: 

86. Patterson v. Johnson, 113 Ill. 
559; Coon v. Holtz, 139 Ill. A. 472; 
Remsen vy. Remsen, 2 Johns. Ch. 
(N. Y.) 495. 

87. Hollister v. Barkley, 11 N. H. 
501; Myers v. Bennett, 3 Lea (Tenn.) 
184; Reed v. Jones, 8 Wis. 421. See 
also Story v. Brown, 4 Paige (N. Y.) 
112 (New York chancery rule 107 
required the accounts to be brought 
before the master in the form of 
debtor and creditor only after a de- 
eree settling the rights of the parties 
and not on a reference by consent). 

88. Hollister v. Barkley, 11 N. H. 


501. 

89. Hollister v. Barkley, 11 N. H. 
501. And see Cushman, etc., Mfg. Co. 
v. Grammes, 234 Fed. 949 (construing 
Equity Rules [1912], rule 63). 


Accounting generally see Accounts 
and Accounting § 131. 

90. 2 Daniell’ Ch. Pr: p 792: 

91. Camden, etc., R. Co. v. Stew- 
art, 19 Nas. Hqs 1843" ath, 2a INE Be 
Eq. 484]; Quackenbush vy. Leonard, 
10 Paige (N. Y.) 131. 

$2. Quackenbush v. Leonard, 10 
Paige (N. Y.) 131; Holley v. Glover, 
9 pelge CNe YY). 9.825 Smithy Chivekr: 

ur 


93. Fream v. Dickinson, 3 Hdw. 
CNaeY 2 300: 

94. Camden, ete., R. Co. v. Stew- 
art, 19 N. J. Eq. 343 faff 21 N. J. Eq. 


484]. 

95. Bennett Office Master p 5. 

96. Quackenbush vy. Leonard, 10 
Paige: (CN. Y.). 131. 

97. Quackenbush y. Leonard, 10 
Paige (N. Y.) 131; 2 Daniell.Ch. Pr. 
p 794 

98. Davis v. Foley, 1 Miss. 43. 

99. Mote v. Morton, 52 Fla. 548, 
41 S 607. 


1. Fla.—Brophy v. Ward, 73. Fla. 
599, 74 S 701; Mote v. Morton, 52 
Fla. 548, 41 S 607; Ballard v. Lipp- 
man, 32 Fla. 481, 14 S 154. 

Ill.— Whiteside v. Pulliam, 25 Ill. 
285. 

Miss.—Gaines v. Coney, 51 Miss. 

3. 

N. Y.—Doubleday v. Newton, 9 
HowPr 71. 

N. C.—Smith v. Estes, 2 N. C. 348. 

Va.—Martin v. South Salem Land 
Co., 94 Va. 28, 26 SE 591. j 

W. Va.—White v. Drew, 9 W. Va. 
695. 

But see Nimmons yv. Stewart, 13 S. 
C. 445 (the parties to a proceeding 
for the benefit of a person incompe- 
tent to contract are not entitled to 
notice of a reference to ascertain 
the reasonable fee for plaintiff’s at- 
torney). p 

[a] Second notice.—If a party is 
absent the first day, the master 
must again notify the parties to ap- 
pear, and thereafter he may proceed 
ex parte. Smith v. Estes, 2 N. C. 
158. 

{[b] Publication of notice.—A no- 
tice directed to be published on ac- 
count of the large number of par- 
ties is sufficient if it gives the style 
of the suit without naming all the 
parties. Martin v. South Salem Land 
Con 84 avea. 28). 26 SH Sod. 


610 [210C.J.] 


reference demands only the examination of records.” 
It is, however, unnecessary to give notice of a ref-' 
erence to be determined upon the pleadings, or facts 
already before the court. A commissioner to whom 
an account is referred to state and report the 
amount due is not required to give defendant no- 
tice.* Where there are a number of hearings it is 
not necessary to give formal notice each time.® A 
master who has obtained leave to withdraw his re- 
port for correction cannot file a new report chang- 
ing his findings, without notice to the parties of a 
rehearing,® but where a cause is re-referred to a 
master to correct errors in his report, and no new 
evidence is taken, no notice is necessary.‘ This no- 
tice as well as others during the proceedings was in 
chancery given in the form of warrants subscribed 
by the master and appointing the time and place for 
hearing, and the warrants were underwritten with 
a note indicating the particular purpose of the hear- 
ing. In the United States a similar notice, usually 
called a summons, should be served, fixing the time 
and place and specifying the nature of the proceed- 
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ings to be had.® A recital in the master’s report that 
reasonable notice was given is prima facie evidence 
of sufficient service.1° In the absence of express 
provision,!! the length of notice required is left to 
the diseretion of the master, but it must be reason- 
able under the circumstances.12 <A party waives 
right to formal notice if he has actual notice and 
takes part in the reference,!* without objecting to 
proceedings.4* An affidavit in support of an objec- 
tion for want of notice must show that neither the 
party nor his solicitor had notice.?® 

[§ 769] 5. Scope of Inquiry—a. With Relation 
to Order. A master derives his authority from the 
order of reference and cannot extend his inquiry 
beyond the matters expressly referred.t® A report 
is a nullity in so far as it is not within the scope 
of the reference,!? and a decree based thereon should 
be reversed.18 The order will, however, be given a 
sufficiently liberal construction properly to accom- 
plish the purpose of the reference? The master 
must decide on all matters referred to him, and ean- 
not report back a particular matter for the decision 


[§§ 768-769 


{c] Harmless indefiniteness.— 
/Where a notice fixed the time of 
hearing for a certain day, “if fair, 
if not, the next fair day thereafter,” 
but the master proceeded on the day 
named, and no one was injured, the 
report was _ confirmed. White v. 
Drew, 9 W. Va. 695, 699. 

[d] By whom time and place fixed. 
—The time and place should be fixed 
by the master:so as to subserve the 
convenience of all the parties. It is 
not proper to allow the party who 
has the prosecution of the reference 
to fix the time and place to suit his 
own convenience only. Quackenbush 
v. Leonard, 10 Paige (N. Y.) 181. 

2. Wardlaw v. Erskine, 21 S. C. 


3. Michigan Ins. Co. v. Whitte- 
more, 12 Mich. 427; Cobb v. Duke, 36 
Miss. 60, 72 AmD 157. 


4 Sanders v. Dowell, 15 Miss. 
206. 

5. Gibson v. Broadfoot, 3 S. C. 
Eq. 584 


6. National Folding-Box, etc., Co. 
v. Dayton Paper-Novelty Co., 91 Fed. 
822, 

7. Prince v. “Cutler, 69 Ill. 267. 

8. Bennett Office Master p 6 Ap- 
pendix 1. 

9. Manhattan Co. v. Everston, 4 
Paige (N. Y.) 276. And see cases 
infra this note. 

{a] Time for service and signa- 
ture.—The time fixed by the master 
for the service of a summons should 
be stated in the summons itself, or 
form a part of the underwriting, 
where the latter is necessary to in- 
form the party of the object of the 
hearing, and the underwriting, as 
well as the summons, should be 
signed by the master. Whipple v. 
Stewart, Walk. (Mich.) 357. 

[b] Service upon the solicitor (1) 
is generally sufficient. Merritt v. 
Annan; 7. Paige CNe Ye), Lol; 
nett Office Master p 6. (2) It is 
sufficient to leave the notice at the 
solicitor’s dwelling in his absence. 
Naylor vs Thomas, 2 N. J. Bq, 206. 
(3) Service on a solicitor is suffi- 
cient if the party is a nonresident 
and has no known agent. Johnson 
v. Person, 16 N. C. 364. 

{[c] The affidavit or return of 
service (1) of the master’s summons 
should show the time and manner 
of service. Where the affidavit of 
service was in general terms that 
the summons was served as required 
by the rule of court, and- the re- 
spondent made an affidavit showing 
that it was served less than a full 
day before the time for appearance, 
the service was insufficient. Whip- 
ple v. Brown, Harr. (Mich.) 4386. 


(2) Where a notice was to appear 
before one master, and return was 
made by another that defendant did 
not appear, this not to show any 
failure of defendant to comply. 
Whipple v. Brown, supra. 
10. State v. McIntyre, 53 Me. 214. 
11. See statutes and court rules; 
and Cowperthwaite v. Bruen, 3 Edw. 
(N. Y.) 339 (rule is mandatory). 
12. Bernie v. Vandever, 16 Ark. 
616; Strang v. Allen, 44 Ill. 428; Hal- 
lett v. Hallett, 2 Paige (N. Y.) 433. 
13. Prince v. Cutler, 69 Ill. 267. 
14. Hart v. Small, 4 Paige (N. 


Y.) 288. 

mye Whiteside v. Pulliam, 25 Ill. 
16. U. S.—Deitch v. Staub, 115 

Fed. 309, 53 CCA 187; Bate Re- 

frigerating Co. v. Gillette, 28 Fed. 

673; Taylor v. Robertson, 27 Fed. 

537 {rev on other grounds 132 U. 


S...415, 10 SCt 138, 33 L. ed. 411]; 
Felch v. Hooper, 8 F. Cas. No. 4,718, 
4 Cliff. 489. 
poe ta ak at v. Huey, 45 Ala. 
Ark.—Henderson v. EB. W. Emerson 
Co., 105 Ark. 697, 151 SW 251; Clay- 
pos v. Johnston, 91 Ark. 549, 121 SW 
*Ga.—White v. Reviere, 57 Ga. 386. 
Me.—Howe v. Russell, 36 Me. 115. 
Preah bits v. Albert, 2 Md. Ch. 
Mass.—Stevens v. Rockport Gran- 
ite Co., 216 Mass. 486, 104 NE 3871, 
AnnCas1915B 1054; Cook vy. Schef- 
freen, 215 Mass. 444, 102 NE 715. 
N. J.—Shinnen v. Klein, 82 N. J. 
Eq. 207, ‘88 A 172: 
N. Y.—McCracken v. Valentine, 9 
ee Y.-42: (‘Harris v. Fly, 7 Paige 
Pa.—In re Ball, 220 Pa. 399, 69 A 


817; Giamini v. Cubicciotti, 25 Pa. 
Dist. 359; Burton v. Peterson, 4 Wkly 
NC 526: 

S. C—Jones v. Massey, 9 S. C. 
376. 


Lhe aE eet v. Lewis, 10 Yerg. 
115. 

Tex.—Ballard v. McMillan, 5 Tex. 
Civ. A. 679, 25 SW 327. 

Va.—Dunn y. Stowers, 104 Va. 290, 
51 SH 366. 

Mot me v. Scoble, 1 Man. 
125. 

Ont.—Barr Cash, etc., Carriage Co. 
v. Hamilton Brass Mfg. Co., 6 Ont 
Ais 643; Lemon v. Lemon, 3 OntWR 


See also supra §§ 745, 764; infra 
§ 774. 
[a] General mandate.—Because 


the master acted under a general 
mandate a report will not be dis- 
turbed if he did not exceed the power 


that would have been committed to 
him had his duties been prescribed 
in detail. Burleigh v. White, 70 
Me. 130. 

17. White v. Walker, 5 Fla. 478; 
Harris: v. Fly,..7 Paige (N..Y.). 421; 
State v. Hyde, 4 Baxt. (Tenn.) 464; 
Gore v. Poteet, 


SW_ 1050. 

18. Saunders v. Saunders, Litt. 
Sel. Cas. (Ky.) , 

19. Lannan v. Clavin, 3 Kan. 17; 
Heywood v. Miner, 102 Mass. 466; 
Morse v. Slason, 16 Vt. 319. See also 


Perrin v. Lepper, 72 Mich. 454, 40 
NW 859 (liberal construction by par- 
ties followed by court); and cases 
infra this note. 

[a] Rule applied.—While the bet- 
ter practice, in an order of reference 
to a master, is to state specifically 
that he should hear testimony and 
report his conclusions as to the law 
and facts, an order of reference “for 
the hearing of testimony and report” 
requires the master to report his 
conclusions of law and fact. Weil v. 
Mulvaney, 262 Ill. 195, 104 NE 2738. 

[b] Reference to take and report 
the evidence means all the evidence. 
Schumann vy. Helberg, 62 Ill. A. 218. 

{c] Reference to take an account 
(1) between the parties requires the 
settlement. of all accounts. Harris 
v. Magee, 3 Call (7 Va.) 502. (2) 
It includes all items embraced with- 
in the fair intent of the order, al- 
though not specified. Tolles’ App., 
10“Pa. iGas, 488, :14;cA0 1894. 9 (3) 1A 
master to settle accounts has juris- 
diction of every question which goes 
in charge or discharge, although in- 
volving fraud. Lowitz v. Alden, 6 
R. : 512 (construing Rev. St. ec 164 
BP 17): 

[ad] A master, ordered to state 
necessary improvements, should con- 
sider all the circumstances, including 
improvements unprofitable in them- 
selves but calculated to enhance the 
value of the whole property. Reed 
v. Jones, 8 Wis. 421. 

[e] A reference by consent (1) to 
take proof of the issues joined and 
to report the same to the court with 
the master’s conclusions as to the 
amount of damages, if any, plaintiff 
is entitled to recover, refers the 
whole case and not merely the ques- 
tion of damages. Walker v. Kin- 
nare, 76 Hed:..101,:22 CCGA 75. . (2) 
But a consent decree, referring the 
cause “for hearing and determina- 
tion on the merits,” and requiring 
the master ‘“‘to render a decree on the 
merits, and report the same,’ can 
be considered only as a reference for 
the opinion of the master and the 
preparation of a decree by him sub- 


| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the court,?° but he may in some cases report the 
facts, submitting a question of law essential to the 
conclusion.to the decision of the court.22 

The master cannot go behind the order or decree 
under which the reference is made; he must accept 
it as conclusive of all matters embraced therein ;?? 
and if from any cause the master cannot conform 
to the directions of the court, he should apply to 
the eourt for fresh instructions.22 Where a bill is 
taken pro confesso and the cause referred, defend- 
ant cannot offer before the master matters of de- 
fense,** nor can the master hear evidence which if 
it had been before the court would probably have 
changed the deecree.25 

[§ 770] b. With Relation to Pleadings. While 
the master is bound by the order of reference it is 
to be constructed with reference to the pleadings, 
and the master cannot entertain any claim or de- 
cide any matter not embraced within their scope.?6 
But he may report as to a matter not pleaded if the 
parties go into evidence thereon, without objection.?7 
When the court has decided that plaintiff is enti- 
tled to a full account of certain matters, the master 
taking the account may award a sum in excess of 
that named in the bill.28 And on a reference to 
ascertain the amount of defendant’s claim the mas- 
ter is not bound by the statement of the claim in 
the answer, but may consider evidence either sup- 
porting or contradicting the answer as tothe true 
extent of the claim.?® Testimony on an issue not 
yet made by the pleadings may be taken where the 
order of reference contemplates that such issue will 
be made and it is in fact afterward made.®° Al- 
though the general rule is that, where a fact is con- 
ceded in the pleadings, it cannot be controverted by 


EQUITY 


(21C.5.] 611 


evidence,*! where a defendant elects to take a ref- 
erence as to matters stated in his answer and not 
denied, rather than allow plaintiff to withdraw his 
application to have the cause set down for hearing 
on bill and answer, evidence may be introduced 
before the master as to such matters.2? A finding 
is proper if it conforms in substance, although not 
in form, to the allegations of the pleadings.*? The 
master cannot permit an amendment of the plead- 
ings.** Where the master’s finding is different from 
the facts stated in the bill, it should be amended 
in the court below.® 

[§ 771] 6. Evidence before Master. A master, 
when directed to ascertain the facts of a case, may 
receive testimony pertinent to such facts,?* without 
an order expressly directing him to that effect.37 
Such evidence may be documentary,?* or may be 
presented in the form of depositions,*?® or may be 
taken orally before the master.4°. If the testimony 
is taken orally it must be reduced to writing.4! The 
master must act on the evidence presented and not 
on his personal knowledge,‘? and must form an in- 
dependent opinion of his own according to the 
weight of the testimony.*#? In determining values 
he should only in exceptional cases ** arrive at his 


‘conclusion by averaging the sums estimated by the 


witnesses.4® Where a reference is to ascertain the 
amount due plaintiff, and there is sufficient prima 
facie proof of the amount from documents present- 
ed, it is not necessary that a witness should compute 
the amount and testify to it in order to authorize 
the master to find and report it.4° A master has no 
right to act upon anything appearing in the record 
of another case which is not introduced as evidence 
and made an exhibit of the record.47 Where facts 


ject to the supervision of the court. ;53 CCA 187; Maury v. Lewis, 10 37. Goodwin v. McGehee, 15 Ala. 

Rankin v. Rankin, 36 Ill. 293, 297, | Yerge. (Tenn.) 115. 232. 

87 AmD 205. 26. Ala.—Levert v. Redwood, 9 38 Grob v. Cushman, 45 Ill. 119. 
20. Burroughs v. McNeill, 22 N.| Port. 79. See also Robinson y. Alabama, etc., 

Cu-297T. , Ga.—Mackenzie v. Flannery, 90 Ga.| Mfg. ‘Co., 89 Fed. 218 (the mas- 
21. Matter of Hemiup, ‘3 Paige | 590, 16 SE 710. ter may properly use books of ac- 


(N. Y.) 305. 


Mass.—Newton Rubber Works vy. 
De Las Casas, 182 Mass. 436, 65 NE 


count, after they have been im- 
peached as books of original entry 
and excluded as evidence, merely as 


22. U. S.—Terry v. Robbins, 122 
Fed. 725. 816. 
Fla.—Banning v. Brown, 73 Fla. 
54, 74 S 23 


Me.—Gilmore v. Gilmore, 40 Me. 
50. 
Mass.—Clark v. Lancy, 178 Mass. 


460, 59 NE 1034. 
N. J.—Izard v. Bodine, 9 N. J. 
Eq. 309. : 


Pa.—McElrath v. Pittsburgh, etc., 
R. Co., 28 Legint 197. 

R. I.—Updike v. Doyle, 7 R. I. 446. 

Ss. C—Smith v. “Swain, 28 «Ss G: 


Eq. 112. 
Z (Ch. A.) 62 


Tenn.—Ellis v. Ellis, 
SW 51. 

[a] Rule applied.—(1) A master 
has no authority to pass upon and 
determine any question affecting the 
propriety or competence of an or- 
der of the court. fixing the amount 
and conditions of a bond for super- 
sedeas, or the sufficiency of the bond 
filed in pursuance of such _ order. 
Banning v. Brown, 73 Fla. 54, 74 8 
23. (2) Foundation for vacating the 
order of reference cannot be laid by 
contending before the master that 
former proceedings had settled the 
questions referred. Clark v. Lancy, 
178 Mass. 460, 59 NH 1034. 5 

23. Frazier v. Vaux, 10 S. C. Eq. 
2038. 

24. Bauerle v. Long, 165 Ill. 340, 
46 NE 227; Kuhl v. Martin, 28 N. J. 
Eq. 370 [rev on other grounds 29 
586]. But see Perry v. 
(N. Y.) 285 (but 
in a suit for separation, the bill hav- 
ing been taken pro confesso, de- 
fendant may appear before the mas- 
ter and cross-examine plaintiff’s wit- 
nesses), 

25. Deitch v. Staub, 115 Fed. 309, 


Mich.—Ward v. Jewett, Walk. 45. 

N. J.—Shinnen v. Klein, 82 N. J. 
Eq. 207, 88 A 172. 

N. Y.—Caldwell v. Leiber, 7 Paige 
483; Torrey v. Shaw, 3 Edw. 356. 
But see Morris v. Mowatt, 4 Paige 
142 (a creditor who comes in under 
a decree to prove a claim not men- 
tioned. in the pleadings must present 
the particulars of his claim to the 
master, accompanied by affidavit of 
justness and nonpayment). 

Pa.—Morio’s App., 4 Pennyp. 398. 
Tenn.—Williams vy. Bartlett, 4 Lea 
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ds McGuire v. Wright, 18 W. Va. 
507. 

28. Nashua, etc., R. Corp. v. Bos- 
ton, etc., R. Corp., 49 Fed. 774. 
29. Chickering v. Hatch, 5 F. Cas. 
No. 2,671, 1. Story 516. 

80. Maze v. Heckinger, 13 KyL 
541. 

31. See supra § 694. 

32. Martin v. Reese, (Tenn. Ch. 


A.) 57 SW 419. 

33. Whittlesey v. Hartford, 
R. Go.,. 23; .Conn: 421: 

Issues, proof, and variance see su- 
pra §§ 670-678. 

34. Trubee v. Trubee, 41 Conn. 
36; Ayres v. Daly, 56 Ga. 119; Cow- 
man v. Lovett, 10 Paige (N. Y.) 559. 


ete., 


35. Garner’s App., 1 Walk. (Pa.) 
438. 

36. Goodwin v. McGehee, 15 Ala. 
232; Cadwalader v. Montgomery, 9 


Legint (Pa.) 133. ‘ 

[a] Rule applied.—An auditor ap- 
pointed to distribute a fund may 
receive proof that a particular claim 
has been paid. Cadwalader v. Mont- 
gomery, 9 LegInt (Pa.) 133. 


data for finding other: evidence and 
for consideration of such entries as 
are corroborated by other evidence). 

39. Grob v. Cushman, 45 Ill. 119; 
Flavell v. Flavell, 20 N. J. Eq. 211 
[aff 22. N. J. Eq. 599]; Mason y. 
Roosevelt, 3 Johns. Ch. (N. Y.) 627; 
Leaphart v. Leaphart, 1 S. C. 


199, : 
40. Story v. Livingston, 13 Pet. 
(U..S.) 359, 10 L. ed. 200; Foote v. 
Silsby, 9 F. Cas. No. 4,920, 3 Blatchf. 
507; McDougald v. Dougherty, 11 Ga. 
570; Grob v. Cushman, 45 Ill. 119; 
Taylor v. Young, 2 Bush (Ky.) 428. 
41. Schnadt v. Davis, 185 Ill. 476, 
57 NE 652 [aff 84 Ill. A. 669]; Brock- 
man v.,Aulger, 12 Ill. 277; Taylor 
v. Cawthorne, 17 N. C. 221; Lovejoy 
vircChurenill, 295 Vt. 151. 


oc Bissell v. Bozman, 17 N. C. 
229. 

43. Pilkington v. Cotten, 55 N. C. 
238. Z 


“Tf one of the witnesses, from his 
intelligence and means of informa- 
tion in regard to the matter of en- 
quiry, is, in the opinion of the Mas- 
ter, more to be relied on than a 
half dozen of the other witnesses, 
it is proper that the Master’s opin- 
ion should adopt the estimate of this 
one most reliable witness.’ Pilking- 
ton v. Cotten, 55 N. C. 238, 240. 

44. Walling v. Burroughs, 54 N. 
C. 21; Morrison v. McLeod, 37 N. C. 
108. 


45. Pilkington v. Cotten, 55 N. C. 
238. 

46. Dorn: v. ‘Ross, 177 Ill. 225, 52 
NE 321. 

47. Dugan v. Griffith, 7 Ky. Op. 
651. 
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are distinctly put in issue by the pleadings, an ex- 
aminer cannot reject evidence which is material to 
prove them on the ground that the matters put in 
issue are immaterial.4S Where it is discovered that 
the stenographer appointed to take the testimony 
at a hearing before a master is incompetent, it is 
not improper for the master for the purpose of 
refreshing his memory to use a transcript of the 
testimony taken by the stenographer of one of the 
parties.*® 
Production and withdrawal of decuments.°° The 
master may be authorized to compel the production 
of books and papers,°! but he cannot require a de- 
fendant to produce a document in his possession, 
where such authority is not conferred upon him 
by the statute defining his powers.°? A master can- 
not permit the withdrawal of a document introduced 
in evidence and the substitution of a copy.®? 
Evidence previously taken. Testimony taken be- 
fore a former master in a cause at a time when 
certain minors, subsequently made parties, were not 
parties, is inadmissible as against such newly made 
minor parties in further proceedings before a sec- 
ond master appointed after such minors were made 
parties.6* And it has been held that, while a mas- 
ter may consider depositions previously taken in 
connection with the evidence produced by him,?* he 
cannot hear cases and decide issues upon evidence 
taken before another master,°® since the parties are 
entitled to have the master who is to form his con- 
clusions as te the facts hear the witnesses testify.°” 
On the other hand it has been held that testimony 
taken on. a first reference is taken for the case and 
is entitled to stand as a part of the ease in all sub- 
sequent proceedings whether before the court or a 
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referee,°*§ and that testimony which has already 
been taken before an examiner, and which the court 
has used without objection in settling the equities 
of the case, may be used by a master subsequently 
appointed under the direction of the court in stat- 
ing and settling an account between the parties.°? 
It ig sometimes expressly provided that all deposi- 
tions and documents previously made, read, or used 
in the court may be used before the master.®° The 
fact that a document was proved before the chan- 
cellor does not preclude an inquiry as to its genuine- 
ness by the master, when the chancellor did not act 
thereon.®+ 

Reéxamination. The ordinary rules forbidding a 
reéxamination °? apply to hearings before a master, 
and a witness once examined cannot be reéxamined 
before the master without an order therefor.®* 

Examination of parties.°* It is competent for a 
master to examine the parties.°° Such an examina- 
tion is in the nature of a bill of discovery, and the 
answers are evidence to the same extent.°® An- 
swers of a party to the points upon which he is ex- 
amined are evidence for him,** but he cannot intro- 
duce irrelevant matters as to which he is not ques- 
tioned and make them evidence for him.®* <A party 
so examined cannot be cross-examined generally by 
his own counsel, but he may accompany his answer 
with an explanation.®® 

Making and ruling on objections. When a cause 
is referred to a master to take proofs only, he has 
no authority to rule upon testimony, but acts as any 
other officer taking a deposition.*° When, however, 
a cause is referred to a master to take and report 
the proofs with his conclusions of law and fact, he 
may pass upon the competency of the testimony ** 


48. Putnam vy. Ritchie, 6 Paige 
ENE YE)2 39.0 
49. Newton v American Car 


. 831. 
50. See also Discovery §§ 44-48, 
111-145. 

51. Rollman Mfg. Co. v. Univer- 
sal Hardware Works, 218 Fed. 651; 
Goss Printing-Press Co. v. Scott, 119 
Fed. 941; Brockman v. Aulger, 12 
Til: 277; Hallett v. Hallett,’ 2 Paige 
(CN. Y.) 432; Hart v. Ten Byck, 2 
Jonnsy "Chi™ CNG@Y.)*-513. "“See’ also 
Mott v. Harrington, 15 Vt. 185 (pro- 


duction of books and accounts may 
be required upon reference for an 
accounting). 

[a] Part of books sealed.— 


Where a party producing books seals 
portions thereof and makes an affi- 
davit that the portions sealed con- 
tain nothing material. to the ref- 
erence, the affidavit is prima facie 
,evidence of the fact, and the master 
will not open the books until grounds 
for so doing are shown. Titus v. 
Cortelyou, 1 Barb. (N. Y.) 444. 

52. Cartee v. Spence, 24 S. C. 550. 

58. Bolter v. Kozlowski, 211 Ill. 
79, T1-NB 858. 

54. Mote v. Morton, 52 Fla. 548, 
41 S 607. 

56. Goel v. Glos, 232 Ill. 142, 838 


NE 529, 15 LRANS 4138. 
56. Coel v. Glos, 232 Ill. 142, 83 
NE’ 529, 15 LRANS 413. But see 


Patterson vy. Northern Trust Co., 170 
Ill. A. 501 (an order simply permit- 
ting either of the parties to use evi- 
dence previously taken is not im- 
proper). 

57:- ‘Coel, v. “Glos; 232 Tl. 1/425 83 
NE 529, 15 LRANS 4138; Fitchburg 
Steam Engine Co. v. Potter, 211 IM. 
138, 71 NE 933. 


58. Cooke v. Pennington, 9 S. C. 
83. 

59. Taylor v. Cummer Lumber 
Co., 59 Ma. .638,'52-S 614. 


60. See statutory provisions and 


L 


court rules. 

{a] Bringing before master.— 
Such testimony must be brought be- 
fore tne master expressly, in order 
that it may be answered, and it will 
not do merely to refer to it in argu- 


ment. Bell v. U. S. Stamping Co., 
32 Fed, 549. 
{[b] A printed report of a con- 


gressional committee is not a docu- 
ment within the meaning of such a 
ws Hazard y. Durant, 12: Ry I: 

61. Aday v. Echols, 18 Ala. 358, 
52 AmD 225. 

62. See supra § 689. 

63. Gass v. Stinson, 
No. 5,261, 2 Sumn. ‘605; 
Darrington, 32 Ala. 227; Remsen vy. 
Remsen, 2 Johns. Ch. (N. Y.) 495. 
But see Gulf Compressed Co. v. 
Jones Cotton Co., 172 Ala. 645, 55 S 
206 (where the interrogatories to the 
witness on the second examination 
were crossed by the adverse party 
without objection, and the second ex- 
amination was merely a detailed ex- 
planation of matters previously re- 
ferred to). 

64. See also Discovery § 49 et seq. 

65. Hollister v. Barkley, 11 N. H 
501. And see cases infra this note. 

[a] Further examination.— Where 
a defendant’s examination is insuf- 
ficient, an order may be entered for 


10) IN Cas! 
Pearson v. 


a further examination. Case v. 
Abeel, 1 Paige (N. Y.) 630. 
[b] Effect of examination.—An 


examination before a master direct- 
ed by the court has the effect of an 
answer. Templeman vy. Fauntleroy, 
38 Rand. (24 Va.) 434. 

_ fe] Matter consequential to re- 
lief.—Where plaintiff shows himself 
at the hearing entitled to relief, he 
may have an order to examine de- 
fendants as to matter consequential 
to the’ relief." Wrench v." Rainey; | 2 
Tenn. Ch. 640. 


{d] Written interrogatories.—A 


party so examined has a right to 
demand that the questions be pro- 
pounded in writing. McDougald v. 
Dougherty, 11 Ga. 570; Dougherty v. 
Jones, 11 Ga. 482; Winter v. Wheeler, 
7 B. Mon. (Ky.) 25. But see Jack- 
son v. Jackson, 3 N. J. Eq. 96 (prac- 
tice in New Jersey is to examine par- 
ties orally). 
* 66. McDougald v. Dougherty, 11 
Ga. 570; Winter v. Wheeler, 7 B. 
Mon. (Ky.) 25; Hollister v. Barkley. 
NG Ere a Ons 

67. Alexander v. Alexander, 8 Ala. 
68. Alexander v. Alexander, 8 Ala. 


69. Hollister v. Barkley, 11 N. H. 
501; Jackson v. Jackson, 3 N. J. Ea: 
96; Benson v. LeRoy, 1 Paige (N. 
Gs Nea Weir 78 

70. Ellwood v. Walter, 103 Ill. A. 

And see supra § 690. 

[a] In New Jersey, (1) by rule 
of court, an examiner before whom 
testimony is taken, is required to 
decide upon all objections to evi- 
dence.’ Rice v:" Rice, 47° N. J) “Hd! 
559, 21 A 286, 1b LRA 591. (2) Un- 
der this rule a master can decide 
only on the admissibility of testi- 
mony, and a motion that a person 
who has appeared as a witness but 
who has not taken the stand disclose 
his features is not an offer of tes- 


timony, and cannot be granted by 
the master. Rice v. Rice, supra. 
71. Wylie ve" Bushnell, 277 Ill. 


484, 115 NE 618; Ellwood v. Walter, 
103 Ill. A. 219; Webb v. Lothrop, 224 
Mass. 103, 112 NE 934; Kohlmeyer 
v. Kohlmeyer, 6 Pa. Co. 609; O’Mal- 
ley v. O’Malley, 10 WklyNC (Pa.) 32. 

[a] Qualifications of expert.— 
Whether a witness is qualified as 
an expert is a matter for determi- 
nation by the master. Kelly v. Al- 
lin, 212 Mass. 327, 99 NE 273; Tuck- 
er v. Massachusetts Cent. R. Co., 118 
Mass. 546. 
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and the credibility of the witnesses,”? being gov- 
: rules of evidence by which 
a court would be governed,’ but unless the evidence 
is clearly inadmissible the better practice is to re- 
celve it subject to the objections, so that it may go 
into the record and be considered without a re-refer- | 
ence if the court should deem it admissible.74 
objection should always, however, be made when the 
evidence is offered, and an exception be taken.”* In 
some Jurisdictions it is the practice, when the mas- 
ter excludes evidence, to bring the matter at once 
before the chancellor and obtain his direction,"® 
buf elsewhere such practice is discountenanced.’? A 
party who refuses to attend the reference cannot 
object to an irregularity in the manner of taking 


erned by the ordinary 


testimony.’8 


[§ 772] 7. Adjourning, 


may be imposed.®! 


of the resumption of the 
court has fixed a time 


the taking of testimofy thereafter.%4 


been said that the m; 
cause.®® 


_ the’ master.’* 


72. Hitner v. Diamond State Steel 
Co., 207 Fed. 616; Martin v. Francke, 
227 Mass. 272, 116- NE 404; Scoville 
v. Brock, 81 Vt. 405, 70 A 1014. 

[a] After the hearing and an in- 
terlocutory decree, a party cannot 
object before the master to the cred- 
ibility of a witness whose testimony 
was read at the hearing without ob- 
jection. Gass v. Stinson, 10 F. Cas. 
No. 5,261, 2 Sumn. 605. 

73. Gibson v. Trowbridge Furni- 
ture Co., 96 Ala. 357, 11 S 365; Wy- 
lie v. Bushnell, 277 Ill. 484, 115 NE 
618; Ronan v. Bluhm, 173 Ill. 277, 
50 NE 694; Martin v. Francke, 227 
Mass. 272, 116 NE 404. 

[a] Ex parte affidavits are not 
eompetent evidence in proceedings 
before a master. Crane v. Stafford, 
317. Ill. 21, 75 NE 424; Cumming v. 
Waggoner, 7 Paige (N. Y.)_ 603. 
Contra Pearson v. Darrington, 32 Ala. 
227. 

72 UW. S—Kansas L. & T. Co. v. 
Sedalia Electric R. ete, Co., 108 
Fed. 702. 

Tll.—Wylie v. Bushnell, 277 Ill. 484, 
115 NE 618; Ellwood v. Walter, 1038 
eA ei LO, , 

Mich.—Collins v. Jackson, 43 Mich. 
558, 5 NW 1052. 

N. 


- >f.-—Hann |v Barnegat,. _ ‘etc., 
Impr. Co., (Ch.) 2 A 928. 
Pa-—Hdris?, Mst., .25, Pa. Co. 8215 


Kohlmeyer v. Kohlmeyer, 6 Pa. Co. 


609. 
See also supra § 690. 


Vee Ui S— Troy iron, etc, Kaeq 
tory v. Corning, 24 F. Cas. No. 14,196, 
6 Blatehf. 328. } 

Ala.—Taylor v. Kilgore, 33 Ala. 
14. 

4 Cal.—Branger v. Chevalier, 9 Cal. 
353. 
Mass.—Marra v. Bigelow, 180 


Mass. 48, 61 NH 275. 
N. M.—wWilliams v. 
M. 324, 9 P 356. 
N. Y.—Pratt v. Adams, 


61F ai-Read v. Winston, 4 Hen. & 


Thomas, 3 N. 
[mee aise 


Continuing, 
opening Hearing. The granting of an adjournment 
or continuance is discretionary with the master,’® 
and may be denied unless good cause is shown.®° 
Upon granting a continuance reasonable conditions 
The case must be continued by 
adjournments to. a fixed time, or else notice given 
earing.®? 
or closing the evidence,*? 
the parties may sim he limitation and continue 


ster should himself fix a rea- 
sonable fime,®> and ought not to open the case for 
_ further proof after that time without 
| When‘ a time is fixed by agreement of the 
)~parties for closing the testimony, the taking of tes- 
timony after the time so fixed is diseretionary with 
After the closing of testimony the 
master retains discretionary power to reopen the 


EQUITY 


An 


opportunity 
and Re- 


liable.®® 


Even when the 


But it has 
[§ 773] 
and Filing. In 


special 


(14 Va.) 450. 

[a] The ground of objection 
should be specified. Marra v. Bige- 
low, 180 Mass. 48) 61 NE 275. 

76. Dickinson v. Torrey, 91 Il). 

A. 297; Schwarz v. Sears, Walk. 
(Mich.) 19. 
77. Hoe v. Scott, 87. Fed. 220, 
1007; Celluloid Mfg. Co. v. Cellonite 
Mfg. Co., 40 Fed. 476; Welling v. 
La Bau, 32 Fed. 293, 23 Blatchf. 305; 
Lull v. Clark, 20 Fed. 454; Rusling 
v. Bray, 37 N. J. Eq. 174; Dotterer v. 
Saxton, 1 WklyNC (Pa.) 218. 


M. 


78. State Bank v. Rose, 21 S.«C. 
Eq. 90. 
79. Philadelphia Third Nat. Bank 


v. Chester Valley Nat. Bank, 86 Hed. 
852, 30. CCA 4386; Joplin v. Cordrey, 
5 SW 397,.9 KyL 445. 


80. Joplin v. Cordrey, 5 SW 397, 
9 KyL 445. 
81. Ashmead v. Colby, 26 Conn. 


287 (limiting witnesses to be heard). 


82. Rice v. Schofield, 9 N. M. 314, 
bP 673. ; 
ss. Drew v. Drew, 271 It. .239, 


111 NE 134 (a motion to extend the 
time fixed by a rule for the closing 
of testimony before a master is ad- 
dressed to the sound legal discre- 
tion of the court, which is to be 
exercised in the furtherance of jus- 
tice and not to bar litigants from 
the fair presentation of the issues 
in the cause). 

84. Harding v. Harding, 79 Ill. A. 
590; Hoofstitler v. Hostetter, 172 Pa. 
bby 83. AN 53. 

85. Remsen v. Remsen, 2 Johns. 
Chew GNGEY..)0 495: 

[a] A short time may properly 
be limited where the circumstances 
require great expedition. Peo. v. 
Board of Police, 11 NYSt 5838. 


86. Remsen v. Remsen, 2 Johns. 
ChENGNPSYa)) S495. 

87. Messinger’s App, (Pa.) 1 A 
260. 

88. Oliver v. Wilhite, 201 Ill. 552, 


66 NIE 837; Dooley v. Ahern, 191 Ill. 
A. 140; Bon vy. Graves, 216 Mass. 


[ot Cae} 643. 


case for further evidence,*S at any time before 
drafting his report.%? 
which it is impossible to know what testimony is’ 
necessary until that fact is developed by the exam- 
ination of other witnesses, a master may in his dis- 
cretion take testimony after he has made up the. 
draft of -his report.°° 
held to cease when the draft of his report has been.’ 
submitted to counsel.?} 
vertently omitted may, however, be received after: 
the submission of a draft report.°? The hearing of: 
further evidence by a master after objections to his: 
report have been heard is within his diseretion.9% 
Parties neglecting to proceed, where the time for 
taking testimony has been given them and abundant: 
offered, 
opened ;°* and a master acts properly in refusing to: 
reopen a case to permit defendant to make a defense 
which he had wholly neglected and failed to pre- 
sent prior to the report of the master finding him: 
Having reopened the case and received: 
further evidence, the master may disregard, modify,. 
or reverse a previous finding.®® ; 

To whom application made. If a party desires to, 
introduce further evidence in a cause, referred to-a 
master, he should first apply to the master, and. 
if refused, he should except to report.%* ' 
F. Master’s Report—l. 


In a complicated case. in 


But this power is generally 


Material testimony inad- 


cannot have the case re- 


Preparation 
some jurisdictions in the United: 


States,°® the English practice, under which, when. 
the master was ready to report and had prepared: 
a draft of his report, warrants were issued whereby: 
the parties were permitted to inspect and take: 
copies of such draft, and were heard thereafter by* 
the master on objections submitted,®® and after. 


440, 103 NE 1023; Schwarz v. Sears,;> 
Walk. (Mich.) 19; Scoville .v. Brock, 
81 Vt. 405, 70 A 1014; Richardson: 
Vv. Wright, 58° Vt: 367,959 Ac.287) . 

[a] Cumulative evidence.—A mas-? 
ter may properly refuse to reopen: 
a cause to hear additional evidence’ 
which is merely cumulative. Mat- 
thews v. Whitehorn, 220 Ill. 36, 7 
NE 89; Oliver v. Wilhite, 201° [lk 
552, 66 NE 887. Ms 

[b] Abuse of discretion.—On a! 
reference to ascertain the amount 
due on a mortgage, the mortgagor: 
appeared and refused to take part,? 
but after an hour or more and be-: 
fore plaintiff had left offered to maket 
proof of certain payments. The mas-_ 
ter’s refusal to hear the evidence: 
was held error. Schwarz v. Sears,’ 
Walk. (Mich.) 19. . 

89. Pattison v. Hull, 9 Cow. (N. 
Y.) 747; Patterson’ v.: Patterson, 2? 
Pearson (Pa.) 170. 

[a], After he has partly made up* 
his report a master may receive ad- 
ditional testimony. Patterson v.: 
Patterson, 2 Pearson (Pa.) 170. ; 

90. Atwood v. Shenandoah Valley: 
R. Co., 85 Va. 966, 9 SE 748. 

91. New York Cent. Trust Co. v. 
Marietta, etc, G. R. Co., 75 Fed. 
41; Piper v. Brown, 19 F. Cas. No.* 
11,181, Holmes 196; Tyler v. Sim-: 
mons, 6 Paige (N. Y.) 127; Burgess. 
v. Wilkinson, 7 R: I. 31. : 


92. New York Cent. Trust Co. Vv. 
Richmond, ete., R. Co., 69 Fed. 761. 
93. New York Bank Note Co. v.- 


Kidder Press Mfg. Co., 192 Mass. 391, 
78 NE 463. 5 

94. Sands v. Greeley, 83 Fed. 772; 
Gillam v. Baldwin, 96 Ill. A. 323. > 


95. Rudgear v. U. S. Leather Co., 
206 Ill. 74, 69 NE 30. 
96. Scoville v. Brock, 81 Vt. 405; 


70 A 1014. 


97. Whiteside v. Pulliam, 25 Il. 
285. 

98. See infra § 779. : 

99. Bennett Office Master p 20; 2 


Daniell Che’ Pr. “p 9386™ et seq: “See 


614. [210.3.] 


hearing suggestions as to changes in the report, and 
ruling thereon, the report was prepared for signa- 
ture and an opportunity given to parties to submit 
in writing any remaining objections, and the report 
was then signed and filed,! is followed in substance. 
But this is a matter which is governed largely by 
rules of court or local practice.2 The time for filing 
a report is usually fixed by court rule® or in the 
order of reference. Where no direction is given as 
to the time for filing a report, it will be presumed 
that it is to be filed at the term following the refer- 
ence.» The court may receive a report not filed 
within the proper time.® But while the failure to 
file a report in time is an irregularity which may 
‘be taken advantage of by exception or motion, a 
report not filed in due time, but which is not sea- 
ssonably objected to, is not a mere nullity.? The 
parties may by agreement extend the time’ An 
unnecessarily long delay in filing a report is high- 
ty improper.® Where a cause is referred to a mas- 
fer to take proof, he may take such proof. and re- 


port his findings during vacation.1° A master may 
also Hatch v. Indianapolis, ete. R.| into five parts: 
Co., 9 Fed. 856, 11 Biss. 138. 

a. 2; Daniell Ch. «Pr. p 942. 

2. See court rules; and Cepero v. 


EQUITY 


of the case, wherein both the issues 
of law and fact should be recited 
and defined; second, the findings of 


[§§ 773-174 


employ a competent person to aid him in the prep- 
aration of his report.’? ‘ 

[§ 774] 2. Form, Contents, and Sufficiency—a. 
In General. The contents of a master’s report de- 
pends largely upon the matters submitted to him.” 
It usually, however, contains his findings of fact 
and conelusions of law stated clearly and fully, to- 
gether with such other matters as are necessary or 
proper in explanation thereof.1? The pleadings need 
not be stated in full.14 It is the duty of the master 
to report on all matters submitted to him,® and he 
cannot refuse a finding on the ground that the evi- 
dence is too obseure or insufficient,!® or that the 
issue is immaterial.17 On the other hand the master 
should report only as to such matters as are sub- 
mitted to him.18 A master, directed to find facts, 
must report his finding of the ultimate facts and 
not merely the evidence tending to establish them,*® 
or mere conclusions of law.2° The report should 
not contain matters of argument or reasoning ** or 
citation of authorities 22 in support of its conclu- 


sions. While it is the better practice for the mas- 
First, the history See also supra §§ 745, 769. 

{a] Rule applied.—(1) When the 

master is ordered to take and re- 


port the evidence, he should not re- 


Hartridge, 51 Fla. 409, 41 S 192;| fact, in separate numbered para-| port his conclusions. Houlihan v. 
Clark v. Clark, 70 W. Va. 428, 74 SE | graphs, stated clearly and distinctly | Morrissey, 217 Ill. 66, 110 NE 341, 
234. without admixture of comment or]} AnnCasl1917A_ 364. (2) And where 


{aj WNotice.—(1) A rule requiring 
notice of the filing of the report is 
mandatory. State v. Hyde, 4 Baxt. 
(Tenn.) 464. (2) One not a formal 
party, who is notified to appear be- 
fore the master and who partici- 
pates.in the proceedings, is entitled 
toy notice, Platt v.. Platt) 13.) NYSE 
403 {aff 109 N. Y. 663 mem, 17 NE 
868 mem]. (3) A report filed the 
day after the death of a party, with- 
out notice to him in his lifetime or 
to his executors after his death, 

-@annot found a_ decree. Boyd v. 
Kaufman, 6 Munf. (20 Va.) 45. (4) 
An allowance of fees for giving no- 
tice is prima facie evidence that the 
notice was given. Lindsay v. Kirk, 
95 Md. 50, 51 A 960. 

{b] The federal equity rules do 
mot require that any notice be given 
of the filing of a report. Berwind- 
White Coal Min. Co. v. Borinquen 
Sugar Co., 7 Porto Rico Fed. 548. 

{c] In New Jersey the English 
practice does not prevail and the 
master may file his report without 
notice. Van Ness v. Van Ness, 32 
N. J. Eq. 729. 

3. See court rules; and Bullock v. 
Beemis, 3 A. K. Marsh. (Ky.) 285; 
Crennell v. Fulton, 241 Pa. 572, 88 
A 783. 

4. Sharpless v. Warren, 
Ch. A.) 58 SW 407. 

5. State v. Hyde, 4 Baxt. (Tenn.) 


6 Harding v. Harding, 79 Ill. A. 


7. Donalson v. Fain, 127 Ga. 682, 
56 SE 1023 [lim Peavy v. McDonald, 
119 Ga. 865, 47 SE 203 to deciding 
that, when a report is not filed with- 
in the time fixed by order of court, 
the report cannot be considered over 
an objection seasonably filed]. 

8. Bperning v. Cooper, 7 Paige (N. 
i 


i) 
White 


(Tenn. 


9. Bibber-White Co. vy. 
River Valley Electric R. Co., 175 Fed. 

10. Sweeney v. Kaufmann, 168 Il. 
2332, 48 NE 144. 

li. Redfern v. Koenemund, 84 N. 
J. Eq. 643, 95 A 132. 

12. See cases infra notes 18, 19. 

13. Manowsky v: Stephan, 233 Ill. 
409, 84 NE 365. And see cases infra 
this note. 

fa] Formal requisites.—A mas- 
ter’s report where the case is at 
all complicated should be divided 


argument; third, the findings of law, 
in numbered paragraphs, stated fully 
and adequately and embracing and 
covering every question involved in 
the case, without arguments or cita- 
tions of authorities; fourth, the form 
of decree recommended; and fifth, 
arguments, illustrations, and author- 
ities sustaining all that has gone 


before. Citizens’ Natural Gas Co. 
Ma rae? Natural Gas Co., 7 Pa. 
on ; 


{b] Evidence disregarded.—Where 
evidence which standing alone is in- 
competent is received under’ the 
promise of the introduction of fur- 
ther evidence which will render it 
competent, and such further evi- 
dence is not introduced and the op- 
posite party fails to move to strike 
out the incompetent evidence, it is 
proper for the master to state that 
he disregarded such incompetent evi- 
dence. O’Brien v. Keefe; 175 Mass. 
274, 56 NE 588. 

14. Stevens v. Rockport Granite 
Co.,, 216 Mass. 486, 104 NE 371, Ann 
Cas1915B 1054. 

15. Cook v. Scheffreen, 215 Mass. 
444, 102 NE 715. See also Young 
v. Rose, 80 Ark. 513, 98 SW 370 (a 
report is not subject to exceptions 
when it simply follows the decree 
directing the reference and makes a 
report based on findings contained 
in that decree). 


16. Colding v. Badger, 24 S. C. 
Eq. 368. 
17. Rennell v. Kimball, 5 Allen 


(Mass.) 356. 

18. Ill—Houlihan vy. Morrissey, 
217 Ill. 66, 110 NE 341, AnnCas1917A 
364. See also Federal L. Ins. Co. 
v. Looney, 180 Ill. A. 488 (the court, 
when so requested, should direct the 
master to make his report in accord- 
ance with and within the scope of 
the order of reference. If the scope 
of an order of reference is to ‘be 
extended or limited, it must be done 
by order of the court, not by the 
arbitrary action of the master). 

Ky.—Bullock v. Beemis, 3 A. K. 
Marsh. 285; Morton vy. Fullenweder, 
1 Ky. Op. 504. 


Mass.—Wilson v. Jackson, 204 
Mass. 432, 90 NE 866. 

Pa.—Morio’s App., 4 Pennyp. 398. 

Tenn.—Hawkins v. Hubbell, 127 


Tenn. 312, 154 SW 1146. 
Can.—Doull v. Mecllreith, 14 Can. 
S. C. 739 Appendix. 


he is directed to report findings of 
fact, he should not state conciusions 
of law. Baush Mach. Tool Co. v. 
Hill, 231 Mass. 30, 120 NE 188. 

19. Conn.—Goodman v. Jones, 26 
Conn. 264; West v. Howard, 20 Conn. 


581. 

Mass.—Rioux v. Cronin, 222 Mass. 
131, 109 NE 898; Parker v. Simpson, 
180 Mass. 334, 62 NE 401. 

N. H.—Roberts v. Barker, 63 N. 
EES as32. 

Pa.—Penn Morocco Co. v. Walton, 
3 Del. Co. 102; Ranck v. Rutt, 9 Lane 
Bar 186. See also Agnew v. Whit- 
ney, 11 Phila. 298 (the master’s re- 
port should determine the facts to 
be found from the evidence and the 
law arising therefrom). 

R. I.—Low HEst. Co. v. Lederer 
Realty Corp., 39 R. I. 422, 98 A 180. 

20. Wolcott v. Weaver, 3 HowPr 
(N. Y.) 159; De. Treville v.° Ellis, 8 
S: C.,Hq,.35,:.21, AmD, 518... See ‘also 
Haskell v. Merrill, 179 Mass. 120, 
60 NE 485 (findings using the words 
“loan,” “security,” and ‘‘delivery” 
are not objectionable as stating con- 
clusions of law from facts, since 
by implication these words allege the 
existence of the facts on which the 
conclusions are based). 

21. U. S.—Rollman Mfg. Co. v. 
See Hardware Works, 229 Fed. 

Ill.—Manowsky v. Stephan, 233 Tll. 
409, 84 NE 865; Steger v. Traveling 
Men’s Bldg., etc., Assoc., 208 Ill. 236, 
70 NE 236, 100 AmSR 225; North 
Chicago St. R. Co. v. Le Grand Co., 
95 Ill. A. +435. 

N. J.—Jackson v. Jackson, 3 N. J. 
Eq. 96. 

N. Y.—Lawrence v. Lawrence, 3 
Paige 267. 

Pa.—Penn Morocco Co. v. Walton, 
3 Del. Co. 102. But see Citizens’ 
Natural Gas Co. v. Shenango Natural 
Gas Co., 7 Pa. Co. 277 (proper in a 
separate, coneluding paragraph). 
NS agency opibs v. Evans, 2 Coldw. 


[a] Such statements may not, 
however, afford any ground of ex- 
ception. Topliff v. Jackson, 12 Gray 
(Mass.) 565. 

22. Steger v. Traveling Men’s 
Bldg., etc. Assoc., 208 Ill. 236, 70 
NE 236, 100 AmSR 225. But see 


Citizens’ Natural Gas Co. v. Shenan- 


go Natural Gas Co., 7 Pa. Co. 277 
(proper in a separate, concluding 
paragraph). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 774-775] 


ter to state all the facts upon which his findings are 
based,** it is not error for him not to do so,?* espe- 
cially when this is not requested.2> His report 
should disclose, however, where the matter would 
otherwise be doubtful, the basis of such conelu- 
sions.“ Facts which in themselves would be sur- 
plusage may properly be stated as disclosing the 
basis of material inclusions.27. Where a report dis- 
closes two grounds, either of which would justify 
the master’s conclusion, it is unnecessary for him 
to state on which ground he relies.28 Where re- 
quests to make findings are presented to a master 
and refused, he should not incorporate such re- 
quests in his report.2® The master should not re- 
port a finding of fact not material to any issue in- 
volved in the suit and prejudicial to one of the 
parties.*° A report is insufficient where the findings 
are as to immaterial issues.*1_ The master is not re- 
quired to determine what decree should be made on 
the facts which it is his duty to find.22 It is not 
necessary to make a finding that a certain witness 
committed perjury upon his examination before the 
master.? It is proper to report all stipulations and 
agreements made orally by the parties appearing 
before him.** It is proper for a master, while the 
matter is still pending before him and his report 
is yet unsigned, to include therein the statement of 
an admission made by a party after the testimony 
was taken.®> Findings must be certain and not con- 
tradictory,*® and the findings and the recommenda- 
tions based thereon should .be consistent.?’ Find- 
ings are properly refused which are immaterial in 


part * or contrary to the evidence in part.®® It is 
23. Allen v. Allen, 79 Vt. 173, 64/16 SE 675. 
A 1110; Winship v. Waterman, 56 41. 


item Suc, 313. 


EQUITY 


Trigg v. Trigg, (Tex.) 18 SW 


[210.5.] 615. 
the duty of the master to return with his report the: 
decrees, orders, and notices under which he acted,. 
in order that the court inay see that the reference- 
was regularly executed.*° 

Reporting authority and proceedings. It is the 
duty of the master to report only his conclusions, 
and it is improper for him to report the authority 
and proceedings under which the report was made.** 

Reference to take account.‘? A master to take 
an account should report a full statement of the 
account *? and not merely state a balance,** or re- 
port generally against plaintiff that the bill should 
be dismissed.*®° The accounts from which the re- 
port is made up should accompany it.*¢ It is some- 
times wisest to prepare alternative accounts based 
upon the various theories possible in the case.** 
Auditors to whom accounts are referred have au- 


‘thority to report their conclusions both of law and 


fact, in the premises.*8 

Signing report. The report should be authenti- 
eated by the signature of the master.*® 

[§ 775] b. Reporting Evidence and Rulings 
Thereon. It rests within the discretion of the court 
to require a master to whom a reference is made 
requiring the finding of facts to order the master 
to report the evidence before him,>° or so much 
of it as is requested by the parties.5t When such 
an order is made it must be complied with.®2 After 
a case has been heard before a master, and his draft 
report has been submitted and his decision become 
known to the parties, the court will not ordinarily 
in the exercise of its discretion order the master to 
report the evidence.** Although there are authori- 
authorize an order permitting the 


master to sign nune pro tune. Joce- 
lyn v. White, 98 Ill. A. 50. 


24. Fife v. Cake, 85 Vt. 418, 82 42. See Accounts and Accounting 50. Duffy v. Hogan, 203 Mass. 397, 
A 741; Allen v. Allen, 79 Vt. 178,|§ 131; also References [34 Cyc 845].|89 NE 630; Da Silva v. Turner, 166. 
64 A 1110; Winship v. Waterman, 56 43. O’Neill v. Perryman, 102 Ala.| Mass. 407, 44 NE 532; Bowers v. 
Wt? 18% 522, 14 S 898; Nims v. Nims, 20 Fla.| Cutler, 165 Mass. 441, 48 NE 188; 

25. Winship v. Waterman, 56 Vt./ 204. And see cases infra this note. | Jaques v. Methodist Episcopal 
181. {a] Itemized account.—(1) AnjChurch, 2 Johns. Ch. (N. Y.) 543; 

26. Adams v. Fry, 29 Fla. 318, 10| itemized account should be returned. | Lovejoy v. Churchill, 29 Vt. 151. 

S 559; Frazier v. Swain, 36 N. J |A report showing only an aggrega-| [a] After recommittal—aAfter the 
Eq. 156 [rev on other grounds 38 N | tion of items is insufficient. Dew-/ filing of a master’s report and a re- 
Ji Bg. 281): : ing v. Hutton, 40 W. Va. 521, 21|committal of the case for a fuller re- 

27. Metropolis Nat. Bank v.|SE 780. (2) An amended report,| port, it is within the discretion of 
Sprague, 23 'N. J. Eq. 81. which is not supported by proof, and| the court to order him to report the 

28. Nichols v. Ela, 124 Mass. 338.| not itemized, should be disregarded.| evidence. Freeland v. Wright, 154 

29. Hotchkiss v. National City|Sacra v. Bohannon, 7 Ky. Op.| Mass. 492, 28 NE 678. 

Bank, 200 Fed. 287 [aff 201 Fed. 664, | 548. 51. Safford v. Old Colony R. Co., 


120 CCA 92]. See also Warfield v. [b] 
Adams, 215 Mass. 506, 102 NE 706 
(when ‘by the terms of the order 
of reference the master is to make 
a final determination of the facts put 
in issue in the pleadings, there is 


were 


An account not stated in de- 
tail is not objectionable when the re- 
port shows in full the grounds of the | 50 
master’s conclusions, 
kept by the parties and the 
testimony was voluminous. 


168 Mass. 492, 47 NE 417. 

52. Ronan v. Bluhm, 173 Ill. 277, 
NE 694; Remsen v. Remsen, 2 

Johns. Ch. (N. Y.) 495; Barnwell v- 

Marion, 60 S. C. 314, 38 SE 593. But 

see Dean v. Ford, 180 Ill. 309, 54 NE 

417 (a master’s report on evidence 


and no bcoks 


Lannan 


no room for filing requests for find- 
ings of fact which the master must 
adopt or give a reason for not adopt- 
ing). 

30. 
Las Casas, 
816. 
31. 


Newton Rubber Works v. De 
182 Mass. 436, 65 NE 


De Veer v. Pierson, 222 Mass. 
110 NE 154. 
. Clark v. Seagraves, 186 Mass. 
430, 71 NE 818. But see Citizens’ 
Natural Gas Co. v. Shenango Nat- 
ural Gas Co., 7 Pa. Co. 277 (may 
recommend form of decree). 
Martin v. Francke, 227 
272, 116 NE 404. : 

34. on ae v. Tarbox, 200 Ill. 

6 


Mass. 


A. 260. 

85. Bush v. Caldwell, 136 Ill. A. 
115. 

36. Thompson-Starrett Co. v. E. 
B. Ellis Granite Co., 86 Vt. 282, 84 
A 1017. 

37. Tye v. Manley, 7 Ind. T. 332, 
104 SW 636. 

$8. “Ord v. Perry, 91 Vt. 148, 99 
A 1778. 

39. Ord v. Perry, 91 Vt. 148, 99 
A 778, 

Findings generally see supra 
§ 720 


v. Clavin, 3 Kan. 17. 

[c] Immaterial portions of testi- 
mony.—No decree can be rendered on 
a, report recapitulating immaterial 
portions of the testimony without 
stating an account. June v. My- 
ers, 12: Fla. 310. 

[ad] A general reference to the 
depositions is not sufficient. Hurdle 
v. Leath, 68 N. C. 366. 

[e] Fractions of a cent should not 
be reported. Dumont v. Nicholson, 
PAYEE Roy (Oleing MON ary) ile 

44, O’Neill v. Perryman, 102 Ala. 
522, 14 S 898; Nims v. Nims, 20 Fla. 
204. 

45. Blauvelt v. Ackerman, 20 N. 
J. Ba. 1415 Hays v. Hays, 64_N.. C: 


59. 
46. 
Cc: .307. ‘ 
47. Weil v. Scott, 12 Pa. Dist. 463, 


29 Pa. Co. 197. 
48. Richie v. Levy, 69 Tex. 133, 
98 Tl], A 


6 SW 685. 
White, 
p 22; 2 


Jeffreys v. Yarborough, 9 N. 


49. Jocelyn v. 
50; Bennett Office Master 
Daniell Ch. Pr. p 944. 

[a] Where no objection is made 
to want of signature, the master’s 
signature to the deposition and cer 
tificate of evidence is sufficient to 


without the deposition of a witness 
on which it is based is sufficient 
in the absence of objection). 

[a] Effect of not reporting.—If a 
reference is to take and report proofs 
and conclusions of law and fact, a 
failure to return the evidence is 
fatal to the report, where an in- 
spection of the evidence becomes nee- 
essary to determine exceptions. Ro- 
a Vo Bluhm, (23,01 e274, 50. INES 

[b] Form of report of evidence.— 
Where a master is ordered to report 
the proofs, the. depositions should 
be reduced to writing, subscribed 
by the witnesses, and returned with 
the report. Remsen v. Remsen, 2 
Johns: Ch CN, Xe 490. 

[ec] Copies of documents.—It is 
sufficient to return copies of papers 
introduced in evidence unless the 
originals are required by order of 


court. Barnwell v. Marion, 60 S. C 
314,38.) SH) 593. 
53. Smith v. Lloyd, 224 Mass. 


173, 112 NE 615; Cook v. Scheffreen, 
215 Mass. 444, 102 NE 715; Moore v. 
Dick, 187 Mass. 207, 72 NE 967; 
Parker v. Nickerson, 187 Mass. 4872 
Nichols v. Ela, 124 Mass. 333. 


d- 


616 [210.5] 


ties to the contrar 


raised 


54. See cases infra this note. 
[a] Wecessary to report.—Mote v. 
Martin, 52 Fla. 548, 41 S 607; Adams 


VouPryerco) Ma.) i308, 102 S.559;)Gar= 
ner v. Beaty, 7 J. J. Marsh. (Ky.) 
22o7 Sibert vay Kelly, >) J. oJ. Marsh: 


(Ky.) 81; Faucette v. Mangum, 40 
BY. ©. 53, 49 AmD 432; Mitchell v. 
Walker, 37 N. C. 621; Berwind White 
Coal Min. Co. v. Borinquen Sugar 
Co., 8 Porto Rico Fed. 168. See also 
Stull v. Goode, 10 Heisk. (Tenn.) 58 
(when the master states a fact or 
result which he has been directed to 
ascertain and report, he should brief- 
ly cite or refer to the evidence upon 
which he predicates his report). 

[b] Proper to report.—Welch v. 
Central San. Cristobal, 8 Porto Rico 
Fed. 457. 

{c] Analysis -of evidence —(1) 
There is no objection to a commis- 
sioner filing with his report an 
analysis of, evidence submitted to 


him. Mountain Lake Land Co. v. 
Blair, 109 Va. 147, 63 SE 751. . (2) 
But it is not proper to submit an 


analysis of the.evidence prepared 
by the agent of the successful party. 
Mountain Lake Land Co. v. Blair, 
1095 Vanl47,. 68, SH? 751° 


»' 55. U. S.—Weiss v. Haight, etc., 
€o., 148 Fed. 399. 
Ala.—Vaughan v. Smith, 69 Ala. 


92; Mahone v. Williams, 39 Ala. 202; 
Kirkman v. Vanlier, 7 “Ala. O17 
-Ga—Camp v; Mayer, 47. Ga. 
414, 

‘ Jil._—Prince Vv. Cutler, 69 Ill. 267. 


Ind.—McKinney v. Pierce, 5 Ind. 
422. 4 

_ Me.—Simmons v. Jacobs, 52 Me. 
147; Bailey v. Myrick, 52 Me. 132. 
* Mass.—Lindsay, v: Swift, 230 
Mass. 407, 119 NE 787; Smith v. 
Lloyd, 224 Mass. 173, 112 NE 615; 


Martin v. Barnes, 214 Mass. 29, 100 
NE 1028; Welsh v. Briggs, 204 Mass. 
540, 90 NE 1146; Taber v. Breck, 
192, Mass. 355,78 NE 472;, Young v. 
Winkley, 191 Mass. 570, 78 NE 3877; 
Moore v. Dick, 187 Mass. 207, 72 
NE 967; Marra vy. Bigelow, 180 Mass. 
48, 61 NE 275; Da Silva v. Turner, 
166 Mass. 407, 44 NE 532; Parker v. 
Nickerson, 137 Mass. 487. 
300, Y.—Matter of Hemiup, 3 Paige 

R. I.—Clapp v. Sherman, 16 R. I. 
370, 17 A, 130. 

Tex.—Richie vy. Levy, 69 Tex. 1388, 


6 SW 685. 
Harrington, 15 Vt. 


», Vt.—Mott v. 
185. But see Herrick v. Belknap, 


27 Vt. 673 (the testimony given viva | 


voce before a master in taking an 


account, or a copy of it, should be} 


returned to the court with his re- 
port). 

Va.—Bowden v. Parrish, 86 Va. 67, 
9 SE 616, 19 AmSR 873. 

See also References [34 Cyc 843]. 

[a] “fhe duty of a master, whose 
rule directs him to find and report 
the facts in issue, is performed by a 
statement of his conclusions only, 
together with such narration of the 
facts as may be essential in order 
to enable the court to comprehend 
the steps by which his conclusions 
have been reached, and to decide 
whether they are correct. ye 
Nig 


y,°* it has been held in a number 
of cases that, unless ordered to do so, the master 
is. not required,®® nor is it proper °° for him, to re- 
port the evidence taken by him, even though re- 
quested to do so by a party to the suit.°* 
though ‘the order of reference does not direct the 
master to report any of the testimony to the court, 
it is his duty, at the request of a party, to report 
so much of the evidence as is necessary to bring in- 
telligently before the court any question of law 
before him at the hearing,®°® and which is 
proper to enable it to pass intelligently on excep- 
tions filed,®® but he should not report even such 
portions of the evidence as relate to the exceptions, 


EQUITY 


compliance with 
mony on which 


But, al- 


ported. 


Lloyd, 224 Mass. 173, 174, 112 NE 


615. 
56. Massey Wireless Tel. Co. v. 
Enterprise Transp. Co., 175 Fed. 6, 


99 CCA 146; Greene v. Bishop, 10 F. 
Cas. No. 5,768, 1 Cliff. 186; Aronson 
v. Orlov, 228 Mass. 1, 116 NE 951; 
Smith v. Lloyd, 224 Mass. 1738, 112 
NE 615. But see Parker v. Simp- 
son, 180 Mass. 334, 62 NE 401 (where 
the matter is complicated and the 
evidence correlated so as to render a 
separatiom of the pertinent parts im- 
practicable, the master may report 
the entire evidence). 
57. Lindsay v. Swift, 230 Mass. 
407, 119 NE 787; Smith v. Lloyd, 224 


Mass. 173, 112 NE 615; Martin v. 
Barnes, 214 Mass. 29, 100 NE 10238. 
58. Young v. Winkley, 191 Mass. 


570, 78 NE 377; East Tennessee Land 
Co. v. Lesson, 183 Mass: 37, 66 NE 
427; Parker v. Nickerson, 137 Mass. 
487. 

[a] Sufficiency.—Where a mas- 
ter’s report states the facts upon the 
finding of which the decision turned, 
such report is not erroneous because 
failing to state the subordinate facts 
forming the badgis of the findings 
with the particularity requested by 
one of the parties. Parker v. Simp- 
son, 180 Mass. 334, 62 NE 401. 

59. Donnell v. Columbian Ins. Co., 
“eB. “Cas.> Nov) 398% 2° Sumn.. 366% 
Greene vy. Bishop, 10 FR, Cas. No. 5,763, 
1 Cliff. 186; Heffron v. Gore, 40 Ill. 
Ax, 267; Johnson .v, Avewis, 21. Si, C. 
Eq. -157;; Williams vy: Clark, 93 Va. 
690, 25 SE 10138. 

[a] When request made.—A com- 
missioner in chancery, when required 
by the decree of reference or re- 
quested by any party in _ interest, 
should return with his report the 
evidence on which it is based. This 
request should be made before the 
report is returned, if the party knows 
when it is to be returned; if not, 
the evidence may be returned at any 
time before the case is actually 
heard, and, if the request is not un- 
reasonably delayed, the court, if nec- 
essary, Should require the commis- 
sioner to return so much of the evi- 
dence as will enable it to pass in- 
telligently on the exceptions filed. 


Williams v. Clark, 93 Va. 690, 25 
SE 1013. 
60. Massey Wireless Tel. Co. v. 


Enterprise Transp. Co., 175 Fed. 6, 99 

CCA 146. 

Enright v. Amsden, 70 Vt. 183, 

40 A 37. 

mye. Bulow v. Buckner, 9S. C. Eq. 
63. Sheffield, etc., Coal, ete., Co. v. 

Gordon, 151 U. S. 285, 14 Sct 343, 38 

L. ed. 164; Allen v. Fourth Nat. Bank, 


224 Mass. 239, 112 NE 650; Nesson 
v. Gilson, 224 Mass. 212, 112 NE 
870; Bradley v. Borden, 223 Mass. 


575, 112 NE 416; Cook v. Scheffren, 
215 Mass. 444, 102 NE 715; Crosier 
v: Kellogg, 210 Mass. 181, 96 NE 76; 
Welsh v. Briggs, 204 Mass. 540, 90 
NE 1146; O’Brien v. McNeil, 199 
Mass. 164, 85 NE 402; Kennedy Vv. 
Welch, 196 Mass. 592, 83 NE 11; Saw- 
yer v: Com., 185 Mass. 356, 70. NE 
438; Arter Vv. Chapman, 4 Oh. Dec. 


Smith yv.! (Reprint) 294, 1 ClevLRep 226; Wil- 


p CS 
a 


[§ 775 


~ without a request om the party excepting. 60” “Non- 


a request to report all the testi- 
a finding is based is not ground 


for setting a report aside, where the facts in sup- 
port of the finding are specifically stated and are 
not claimed to be without evidence.** 

References concerning infants, being in fact ex 
parte, the testimony taken therein should be re- 


Effect of not reporting. Where the evidence is 
not reported, the master’s. findings cannot be re- 
viewed or revised,®? and the master’s findings of 
fact must stand,** unless from the report itself they 


liams v. Wager, 64 Vt. 326, 24 A 765. 
See also Hughes v. North Hampton 
St. R. Co., 210 Mass. 206, 96 NE 77 
(where findings excepted to as un- 
warranted are not necessarily incon- 
sistent with the subsidiary findings 
reported and the evidence is not be- 
fore the court, such exceptions can- 
not be sustained); San Jacinto Oil 
Co. v. Culberson, 43 Tex. Civ. A. 401, 
96 SW 110 [aff 100 Tex. 462, 101 SW 
197] (in the absence of exceptions be- 
fore the master, and in the absence 
of the evidence upon which his con- 
clusions of fact are based, the court 
as a general rule will only review 
such errors aS are apparent on the 
face of the master’s report); Mad- 
dock v. Skinker, 93 Va. 479, 25 SE 535 
(report, in the absence of error on 
its face, will be taken as prima facie 
correct, unless steps are taken to 
place before the court the evidence 
on which it is based). 

[a] Proof that all evidence re- 
ported.—(1) The master’s finding of 
facts on the evidence cannot be im- 
peached in the absence from the rec- 
ord of a certificate or other proof 
that the evidence presented is the 


entire evidence, or that it was all the 


evidence which was before him rela- 
tive to the specific finding challenged. 
Sheffield, etc., Coal, etc., Co. v. Gor- 
don, .151, U.S... 285, 14 SCt,.343, 384i: 
ed. 164; Goldsmith Silver Co. v. Sav- 
age, 229 Fed. 623, 144 CCA 33; Guar- 
antee Gold Bond Loan, etc., Co. v. 
Edwards, 164 Fed. 809, 90 CCA 585 
[aff 7 Ind: T.- 297. 104,38 We 6244= 
Wheeler v. Abilene Nat. Bank Bldg. 
Co.) 159 Wed. = 3911 8GcCGA CA te 
LRANS 892, 14 AnnCas 917. (2) An 
order of the court that the master 
should take and report the evidence, 
his report of it, and the legal pre- 
sumption of his faithful discharge of 
official duty constitute competent 
proof that he had returned all the 
evidence, before him, in the absence 
of evidence to the contrary. Guaran- 
tee Gold Bond Loan, etc., Co. v. Ed- 
wards, supra. (3) While it will be 
presumed that the report of a mas- 
ter, made under an order directing 
him to report the evidence, contains 
all the evidence taken before him, 
there is no such presumption where 
he was directed only to report his 


findings. Goldsmith Silver Co. v. 
Savage, supra. 
64. Atlas Nat. Bank v. Abram 


French Sons Co., 134 Fed. 746; In re 
Berryhill, 7 Ind. T. 593, 104 SW 847; 
Fisk v. Bower, 227 Mass. 315, 116 
NE 568; Gilpin v. Brooks, 226 Mass. 
322, 115 NE 421; Greenhood v. Rich- 
ardson, 226 Mass: 208, 115 NE 296; 
Thompson v. Davis, 225 Mass; 385, 
114 NE 680; Cremidas v. Fenton, 233 
Mass. 249, 111 NE 855; Idan Litto 
Temperance Soc. v. Isakson, 219 
Mass. 95, 106 NE 581; McMahon vy. 
Brown, 219 Mass. 23, 106 NE 576; 
Martin v. Barnes, 214 Mass, 29, 100 
NE 1023; Ginn v. Almy, 212 Mass. 
486, 99 NE 276; Lipsky v. Heller, 199 
Mass. 310, 85 NE 453; Hodgkins v. 
Bowser, 195 Mass. 141, 80 NE 796; 
New York Bank Note Co. v. Kidder 
Press Mfg. Co., 192 Mass. 391, 78 NE 
463; Taber v. Breck, 192 Mass. 355, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 775-779] 


appear to..be unwarranted,®> and every fact stated } 


in his report will be deemed to have been duly es- 
tablished by competent proof.6¢ Where the evi- 
dence relating to an exception to a master’s report 
is not before the court, the exception must be over- 
ruled.** Although the order appointing the master 
does not require him to report the evidence, and a 
request for such an order has been denied, if the 
master reports the facts on which he bases his find- 
ings for the purpose of presenting the principal 
question raised before him, the court may consider 
whether a finding which includes rulings of law 
should be sustained.®® 

Express provisions. The reporting of evidence is 
sometimes regulated by express provisions.°® There 
are also sometimes express provisions as to report- 
ing the master’s rulings as to evidence.?° 

{§ 776] 3. Separate or Partial Reports. The 
master usually makes a single report embracing the 
entire reference,’1 and is not ordinarily permitted 


' to submit it in installments,’ but it is competent 


for the court to direct him to report upon some 
particular part of the case in advance of his gen- 
eral report.@ 

[$777] 4. Construction of Report. The lan- 


EQUITY , 
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guage of a master’s report should be construed to 
accomplish the end of deciding the point in issue 
before him, when reasonably susceptible of such in- 
terpretation, rather than to defeat the purpose of 
the hearing.™4 The finding of a master as to a cer- 
tain matter must be taken ‘in connection with his 
other findings.*® A master’s statement in his re- 
port that there was no evidence to show that 
breaches of covenant in the lease were brought to 
the lessor’s attention is not equivalent to a finding 
that he had no knowledge of them prior to that 
time,76 : 

[§ 778] 5. Attacking Report—a. In General 
A party desiring to attack the master’s report must 
according to circumstances proceed either by ex- 
ceptions “7 or by motion.7§ 

[§ 779] b. Objecting before Master. In order to 
lay the foundation for presenting exceptions to the 
court, a party must make the objection before the 
master so that he may have an opportunity to cor- 
rect his ruling before the report is filed.”® It is a 
usual practice to require the master to prepare a 
draft of his report and give notice to the parties 
that it is ready in order that they may attend be- 
fore him, inspect the report, obtain copies, suggest 


78 NE 472; Gay v. Lockridge, 43 W. 
Va. 267, 27 SE 306. 

65. Fisk v. Bower, 227 Mass. 315, 
116 NE 568; Ginn v. Almy, 212 Mass. 
486, 99 NE 276; Houle v. Abramson, 
210 Mass. 83, 96 NE 77. 

Schieffelin v. Stewart, 1 Johns. 
Ch. (N..-Y¥.) 620,.7 AmD 507. 

67. Donnell v. Columbian Ins. Co., 
7 F. Cas. No. 3,987, 2 Sumn. 366; 
Heffron v. Gore, 40 Ill. A. 257, 265; 
Atty.-Gen. v. Vineyard Grove Co., 211 
Mass. 596, 98 NE 1070. 

68. Fleming v. Cohen, 186 Mass. 
323, 71 NE 563, 104 AmSR 572. 

‘69. See statutes and court rules; 
and McCormack v. James, 36 Fed. 14; 
Rogers Lumber Co. v. McConnell, 28 
Okl. 778, 116 P 174; Low Hst. Co. v. 
Lederer Realty Corp., 39 R. I. 422, 
98 A 180; Clapp v. Sherman, 16 R. I. 
370, 17° A 130. 

{a] In West Virginia (1) under 
Act (1895) ce 8 § 7, the master is re- 
quired, where exceptions are filed, to 
return all the evidence taken on the 
execution of the reference, and if no 
evidence is returned the court will 
presume that none was taken. Cen- 
tral City Brick Co. v. Norfolk, etc., 
R. Co., 44 W. Va. 286, 28 SE 926. (2) 
An earlier statute (Act [1822] c 57, 
§ 7) required the master, when excep- 
tions were seasonably filed with him, 
to report the evidence relating there- 
to. In the absence of exceptions he 
was not required to report any evi- 
dence unless ordered to do so by the 
court. Kester v. Lyon, 40 W. Va. 
161, 20 SE 933; Holt v. Holt, 37 W. 
Va. 305, 16 SE 675; Arnold v. Slaugh- 
ter, 36 W. Va. 589, 15 SE 250; Ander- 
son v. Caraway, 27 W. Va. 385; Chap- 
man v. McMillan, 27 W. Va. 220; 
Thompson v. Catlett, 24 W. Va. 524. 

70. See statutes and court rules. 

fa] In Wermont (1) by statute 
(Pub. St. § 1265), a master need not 
report his decisions as to the admis- 
sion and rejection of evidence un- 
less requested to do so by the party 
against whom the decision was made. 
See Randall v. Moody, 87 Vt. 68, 88 
A 321; Schofield v. Stoddard, 98 Vt. 
290. (2) In the absence of such re- 
quest he may treat the objection as 
waived. Allen v. Allen, 79 Vt. 1738, 
64 A 1110; Winship v. Waterman, 56 
Vt. 181. /(3)" Where the master’s re- 
port on the matter of exclusion of 
evidence is: not a full report of the 
facts, the remedy of the objecting 
party is to move to recommit so that 
the report may be made full. Hooker, 
etc., Co. v. Hooker, 89 Vt. 383, 95 
A 649. 

71. Kennedy v. Kennedy, 3 Ala 
434; La Forest v. William L. Blake 


Co., 100 Me. 218, 60 A 899. 

72. La Forest v. William L. Blake 
Co., 100 Me. 218, 60 A 899. 

73. Kennedy v. Kennedy, 3 Ala. 
434; 2 Daniell Ch. Pr. p 935. 

74. Lyons v. Elston, 211 Mass. 478, 
98 NE 93. 

75. Wisk v. Bower, 227 Mass. 315, 
116 NE 568. 

76. Houghton v. Cook, 91 Vt. 197, 
100 A 115. - 

77. See infra §§ 780-786. 

[a] The Georgia code provides 
for two classes of exceptions: First 
for errors of law; and second for er- 
rors as to the facts found. Camp v. 
Mayer, 47 Ga. 414. 

78. See infra § 787. 

.79. U. S.—Bliss v. Anaconda Min. 
Co., 156 Fed. 309; Gray v. New York 
Nat.’ Bldg., etc., Assoc., 125 Fed. 512; 
Gay Mfg. Co. v. Camp, 68 Fed. 67, 15 
CCA 226; Celluloid Mfg. Co. v. Cel- 
lonite Mfg. Co., 40 Fed. 476 [disappr 
Jennings v. Dolan, 29 Fed. 861; Hatch 
y. Indianapolis, ete. R. Co., 9 Fed. 
856, 11 Biss. 138, as relaxing this rule 
of practice]. 

Ala.—Kirkman y. Vanlier, 7 Ala. 
217; Lewis v. Lewis, Minor 95. Con- 
tra Colgin v. Cummins, 1 Port. 148. 

Ill. Matthews v. Whitethorn, 220 
Ill. 36, 77 NE 89; Whalen v. Ste- 
phens, 198 ill. 121, 61 NE 921 [aff 92 
Ill. A. 235]; Kinsella v. Cahn, 185 
fil. 208; 56 NE 3219) fafi .85 Ill. A. 
382]; Marble v. Thomas, 178 Ill. 540, 
SSrNB Sos) hati Tc. ge Wee Ale LT Till: 
Springer v. Groescheil, 161 Ill. 358, 
43 NE 1084 [aff 59 Ill. A. 434]; Pat- 
terson y. Johnson, 113 Ill. 559; Pen- 
nell iv. Lamar. Ins:.Co:,, (3) 111/303; 
Prince v. Cutler, 69 Ill. 267; Sum- 
mers v. Hedenberg, 198 Ill. A. 460 
faff 277 Ill. 368, 115 NE 566]; Chi- 
cago Brick Co. v. McLester, 165 Ill. 
A. 114; Tilton v. Fairmount Lodge 
Aw E..&) A. M.,. 149,Tll.. A. 530. [aff 
244 Tll. 617, 91 NE 644]; Crown 
Point First Nat. Bank v. Davis, 146 
il, A.» 4623. Hass! HMlectric, sete, (Co. 
v. Springfield Park Co., 142 Ill: A. 
598 [aff 236 Ill. 452, 86 NE 248, 127 
AmSR 297, 23 LRANS 620]; Green 
Lumber Co. v. Nutriment Co., 113 
Till; A. 635 [aff 224 Ill. 234, 79 NE 
621]; Dearlove v. Hayward, 113 Ill. 
A. 326. 

Kan.—Lannan y. Clavin, 3 Kan. 17. 
Mass.—Murphy Vi Moore, 228 
Mass. 565, 117 NE 918; Cunningham 
v. Worcester Five Cents Say. Bank, 
$23 Mass. 361, 111 NE 898; Ball v. 
Allen, 216 Mass. 469, 103 NE 928, 
AnnCas1917A 1248; Ginn v. Almy, 
212 Mass. 486, 99 NE -276; Duffy v. 
Hogan, 2083 Mass. 397, 89 NE 630; 


Smedley v. Johnson, 196 Mass. 316, 
82 NE 21; Huntress v. Allen, 195 - 
Mass. 226, 80 NE 949, 122 AmSR 
243; Hillier v. Farrell, 185 Mass. 434, 
70 NE 424; Copeland y. Crane, 9 
Riek inte. 

Miss.—Lehman vy. Powe, .95 Miss. 
nee 49 S 622; Davis v. Foley, 1 Miss. 
43. 

N. Y¥.—Slee v. Bloom, 7 Johns. Ch. 
137; Methodist Episcopal Church y. 
Jacques, 3 Johns. Ch. 77.» 

Pa.—Dalzell v. Crawford, 1 PaLJ 
155,:2 PaLJ 16. 7 

R. I—McAuslan v. MecAuslan, 3/; 
R. I. 462, 83 A 837. ae “2 

S. C.—State Bank v. Rose, 2i S. 
Cc. Ea. 90. Fy 

Tenn.—McKarsie y. Citizens’ Bldg:, 
etc., Assoc., (Ch. A.) 53 SW: 100% 

Tex.—San Jacinto Oil Co. v. Cul- 
berson, 43 Tex. Civ. A. 401, 96 SW 
110 [aff 100 Tex. 462, 101 SW: 197]. 
. Vt.—Winship v. Waterman, 56 Vt. 
181; Greenleaf v. Leach, 20 Vt. 281. 

Va,—Ilaege v. Bossieux, 15 Gratt. 
(56 Va.) 83, 76.AmD 189; Beckwith 
Ye Butler. 1) Wash» CoeVia.)r 2242 : 

W. Va.—Lewis v. Toney, 76 W. 
Va. 80, 85 SE 30. 3 

See also Mechanics’ Bank v. New 
Brunswick Bank, 3 N. J. Eq. 437 
(rule that exceptions to the accounts 
of a receiver as stated by a master 
should be taken before he makes his 
report, while generally followed has 
not been actually recognized in New 
Jersey, except in cases where a draft 
of the account has been. served). 

[a] “The reason for this rule of 

practice is- that the master might 
haye allowed the objections, and cor- 
rected his report, if errors had been 
pointed out to him; thus saving the 
parties unnecessary expense, and 
the court unnecessary trouble.” Cel- 
luloid Mfg. Co. v. Cellonite Mfg. Co., 
40 Fed. 476: 
_[b] Rulings as to evidence.—If 
it is proper to except-at alk to the 
final report of a master. for rulings 
admitting or rejecting evidence, this 
can only be done where objections 
have been made to the draft iréport. 
Troy Iron, etc., Factory v. Corning, 
24 EF. Cas. 14,196, 6 Blatchf. 328. 

[c] Competency of witness.—An 
objection: to the competency of a 
witness should be made before the 
master, otherwise it will not be aft- 
erward considered. Pratt vy. Adams; 
7 Paige (N. Y.) 615. 

[d] When the correctness of the 
principal finding of the master, a 
finding upon the ultimate quéstion 
of fact referred to him, is contro- 
verted, the reason for the rule does 
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ehanges and file objections thereto.8° Where a mas- 
ter files his report without giving a party opportu- 
nity to file objections, the remedy is by motion to 
recommit the report, and the master’s negligence 
does not entitle the party to a consideration of ob- 
Where no objections are filed 
before a master, his report is conclusive as to all 


jeetions not filed.*t 


findings of fact.®? 
Exceptions to rule. 


Objections to matters of law. 


not fully obtain, but it is no hard- 
ship to the dissatisfied party to re- 
quire him to state his objections, 
and, he must be deemed to waive 
any objection which he does not 
state. Celluloid Mfg. Co. v. Cellon- 
ite Mfg. Co. 40 Fed. 476. 

fe] That the master disobeyed 
instructions of the court is not an 
objection that need be taken before 
him. Clark v. Knox, 70 Ala. 607, 
45 AmR 93. 

{f] On reference of exceptions to 
an answer the report cannot be ob- 
jected io unless the parties argued 
the questions presented before the 


master. Byington vy. Wood, 1 Paige 
aN. Y.) 145. 
{g] A party who neglects to ex- 


e a witness as to an item can- 
not except to the master’s report 
adverse to him as to such item. 
Barrow v. Rhinelander, 3 Johns. Ch. 
€N. Y.) 614 [mod on other grounds 
17 Johns. 538]. 

{h] Written objections.—In Mas- 
sachusetts, by rule of court, an ob- 
jection cannot be relied on to main- 
tain an exception to a master’s re- 
port without an objection in writing 
to the report itself. Arnold v: Max- 
well, 230 Mass. 441, 119 NE 776; 
Hillier v. Farrell, 185 Mass. 434, 70 
NE 424. 

- [i] In Tennessee by rule of court 
egunsel is required to bring ex- 
eeptions based on evidence to the 
notice of the master, who is then 
required to make a supplemental re- 
port if he deems them well taken. 


Gleaves' v. Ferguson, 2 Tenn. Ch. 
589. 

so. U. S.—Bliss v. Anaconda 
Copper Min. Co., 156 Fed. 309; Mc- 


Wamara v. Home Land, etc., Co., 105 
Fed. 202 {rev on other grounds 111 


‘Ped. 822, 49 CCA 642 (certiorari den 
ade S. 642, 28 SCt 843, 47 L. ed. 


Fla.—Cepero v. Hartridge, 51 Fla. 
409, 41 S 192. 

Tll.— Jewell v. Rock River Paper 
Co., 101 Ill. 57; Brockman v. Aul- 
ger, 12 11. 277. 

Mass.—Smedley v. ‘Johnson, 196 
Mass. 316, 82 NE 21; Huntress v. 
Allen, 195 Mass, 226, 80 NE 949, 122 
AmSR 243. 

N. Y.—Byington v. Wood, 1 Paige 


145; Remsen v. Remsen, 2 Johns. 
Ch. 495. 

R. I.-—Teoli v. Nardolillo, 23 R. 
I. 87, 49 A 489. 


See also supra § 773. 

{aj Where verbal objections are 
smade to the draft report the party 
may be permitted to reduce the ob- 
jections to writing afterward and 
file them with the master nunc pro 
tune. Fischer v. Hayes, 16 Fed. 
469; Troy Iron, etc., Factory v. Corn- 
ing, 24 F. Cas. No. 14,196, 6 Blatchf. 
1328. 

{b] Questions arising on objec- 
tions made during the hearing should 
be embraced in the objections filed 
to the draft report, or they will be 
-deemed waived. Troy fTIron, etc., 
Factory v. Corning, 24 F. Cas. No. 


If owing to. accident or sur- 
prise 8° or any other sufficient cause,** objections 
have not been properly taken before the master, 
the court may, upon an application showing the 
facts, permit the exceptions to be filed as though 
the objections had been properly taken. 

No objections need 


EQUITY 


ord. 


fact and law.8¢ 
[§ 780] ¢. 


[§ 781] (2) 


excepted to will 
14,196, 6 Blatchf. 328. 

{c] Imsufficiency of notice to 
produce testimony will not sustain 
an exception where the draft report 
was in the possession of counsel long 
enough to give an opportunity to 
call for another. meeting to correct 
errors or introduce new matter, the 
draft itself granting leave to do so. 
Fox v. Weckerly, 1 Phila. (Pa.) 320. 

{d] Effect of ignorance of party. 
—wWhere a master gives a party no- 
tice of the time and place when and 
where objections to his report can 
be filed and heard, the fact that 
such party has no attorney and does 
not know that the filing of written 
objections is necessary does not af- 
fect the sufficiency of the notice. 
Matthews v. Whitethorn, 220 Ill. 36, 
77 NE 89. 

[e] In the federal court under 
Equity Rules (1842), rule 83 where a 
cause has been referred by consent to 
a master to find on all the issues both 
of law and fact, a party may file ex- 
ceptions to the master’s conclusions 
of law after the report has been filed 
in court notwithstanding his failure 
to file any exceptions before the 
master. Home Land, etce., Cattle Co. 
v. McNamara, 111 Fed. 822, 49 CCA 
642 [certiorari den 187 U. S. 642, 23 
SCt 843, 47 L. ed. 346]. 


81. Hillier v. Farrell, 185 Mass. 
434, 70 NE 424. : 

82. Matthews v. Whitethorn, 220 
D536) 77) NE 89: 

83. Celluloid Mfg. Co. v. Cellon- 
ite Mfg. Co., 40 Fed. 476; Prince vy. 
Cutler, 69 Ill. 267; Green Lumber 


Co. vv. Nutriment ‘Co., 12371“ A; 635 
[aff 224 Ill. 234, 79 NE 621]; Julin 
v. Ristow Poths Mfg. Co., 54 Ill. A. 
460; Mechanics’, ete, Sav.,_ etc, 
Assoc. v. Farmington Savy. Bank, 41 
Tid. Ax 32) 

84. Celluloid Mfg. Co. v. Cellon- 
ite Mfg. Co., 40 Fed. 476. 

{a] Rule applied.—The court will 
consider exceptions, in the absence 
of objections before the master, 
where the exceptions are of great 
importance and counsel on both sides 
have acted under a misapprehension 
of the rule requiring objections be- 
fore the master. Gaines v. New 
Orleans, 9 F. Cas. No. 5,177, 1 Woods 
104 [aff 15 Wall. 624, 21 L. ed. 215]. 

85. Lehman y. Powe, 95 Miss. 446, 
49 S 622. 

86. Home Land, ete., Co. v. Mc- 
Namara, 111 Fed. 822, 49 CCA 642 
{certiorari den 187 U. S. 642,.23 SCt 
843, 47 L. ed. 346). 

175 Mass. 


87. O’Brien v. Keefe, 
274, 56 NE 588. 

{a] Distinguished from bill of 
exceptions.—Hxceptions to a mas- 
ter’s report in equity and a bill of 
exceptions in an action at law “are 
quite different things and serve wide- 
ly different purposes. Bills of ex- 
ception in actions at law were intro- 
duced by statute (13 Edw. I. c. 81) 
for the sole purpose of incorporating 
into the record rulings made by the 
judge while presiding at the trial 
of the cause; at common law these 


Exceptions—(1) 
sole purpose served by an exception to a master’s 
report is to take an appeal from a ruling stated in 
the master’s report.§? 


8 779-781. 


be made to matters of law apparent upon the rec- 
Conclusions of law may be excepted to after 
the report has been filed in court, although no op- 
jections were filed before the master, when a cause 
has been referred by consent for findings both of 


In General. The 


Necessity. As a general proposi- 


tion in order to obtain a review of the findings or 
recommendations of a master specific exceptions to 
his report must be filed.*® 


All findings of fact not 
be accepted as true by the court,®® 


were no part of that record. The 
sole purpose served by an exception 
to a master’s report in equity is to 
take an appeal from a ruling, which 
is stated in the record of the suit 
in equity, to wit, the master’s report. 
The bill of exceptions at law is an 
addition to the record, and when the 
record was thus completed, the ap- 
real was originally taken by suing 
out of the appellate court a writ of 
error, bringing the record, including 
the bill of . exceptions, before the 
appellate court for revision»... 
An exception to a master’s report in 
equity serves the same purpose as 
that formerly served by the writ of 
error and now served by entering a 
bill of exceptions under the statute; 
it is the act of appealing from rul- 
ings appearing of record, and noth- 
ing more.’ O’Brien y. Keefe, 175 
Mass. 274, 275, 56 NE 588. 

88. U. S.—Metsker v. Bonebroke, 
108 U. S. 66, 2 SCt 351, 27 L. ed. 654; 
Henry v. Harris, 201 Fed. 872, 120 
CCA 210; Hattiesburg Lumber Co. vy. 
Herrick, 212 Fed. 834, 129 CCA 288. 

Ill.— Merle v. Beifeld, 194 Ill. A. 
364; Morrison y. O’Brien, 190 Ill. A. 
71: Pegi vi Paul, 148 "Ths tAS bee: 

Ind.—St. Joseph Mfg. Co. v. Hub- 
bard, 36 Ind. A. 84, 75 NE 17. 

Ind. T.—Bracey-Welles Constr. Co. 
v. “Terry; 5“Ind.’ TT. 377;°-82..SW=846. 
make Chee v. McClure, 1 Bibb 


Mass.—Arnold vy. Maxwell, 223 
Mass. 47, 111 NE 687, 230 Mass. 446, 
119 NE 776; Huntress v. Hanley, 195 
Mass. 236, 80 NE 946; Moore v. Raw- 
son, 185 Mass. 264, 70 NE 64; Whit- 
seat v. Lowell, 178 Mass. 43, 59 NE 
( . 
Fie CLs ey ry v. Dowell, i5 Miss. 

N. Y.—Wilkes v. Rogers, 6 Johns. 
566; Frith v. Lawrence, 1 Paige 435 
[rev on other grounds 6 Wend. 103, 
21 AmD 262). 

N. C.—Clements y. Pearson, 39 N. 
C.,_ 257, 

Pa.—Patterson  v. 
Pearson 170. : 

Porto Rico.—Berwind White Coal 
Co. v. Borinquen Sugar Co., 8 Porto 
Rico Fed. 168. 

S. C—Middleton y. Atlantic Coast 
Line R. Co., 89 S. C. 398, 71 SH..991. 

Tenn.—Musgrove v. Lusk, 2 Tenn. 
Ch. 576. 

Tex.—St. Louis Union Trust Co. v. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 181, 126 SW 308. 


Patterson, 2 


W. Va.—Wyatt v. Thompson, 10 
W. Va, 645. 

89. U. S.—Harding y. Handy, 11 
Wheat, 1038, 6 L. ed. 429; MPleming 


v. Noble, 250 Fed. 7338, 163 CCA 65. 

Ala.—Darrington y. Borland, 3 
Porta: 

Ill—Kuppenheimer v. Title, etc., 
Co., 163 Ill. A. 127; McMannomy v. 
Walker, 63 Ill. A. 259; Owen v. Oc- 
cinon tat Bldg., ete:,,Assoc., 55 Tl. At 


Ky.—Taylor v. Young, 2 Bush 428. 
Mass.—Lipsky v. Heller, 199 Mass. 
310, 85 NE 453. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and the parties to the suit are concluded thereby.*® 
But errors of law appearing on the face of the re- 
port may be suggested on the motion to confirm or 
on the hearing without exception.®! Exceptions re- 
late to matters of fact, and the question whether 
the master has drawn an incorrect legal conclu- 
sion from the facts may be heard without excep- 
tions.°? Where the facts, upon which the several 
interests of the parties in the subject matter de- 
pend, appear on the face of the pleadings and are 
undisputed, no report from a master is necessary 
to bring them before the court, and no exceptions to 
such report is necessary in order to presert the 
questions of law arising upon the facts.°* A mas- 
ter’s report on exceptions to an answer is properly 
brought before the court by appeal and not by ex- 
ception.°* An error apparent on the face of the 
report in a matter of mere computation may be cor- 
rected by the court, although no exceptions have 


exceptions,°® Where a master’s report is excepted 
to and there is a recommittal to the master and 
a second report, the exceptions must in general be 
renewed in order to be preserved.®? But this rule 
does not apply to such matters as have been fully 
adjudicated by order or decree of the court leaving 
nothing on the particular matter to be reported for 
the court’s information.°® An exception to the 
original report of a master is immaterial, where the 
report is recommitted to the master, who adopts 
a different rule in his supplemental report.°? 

[§ 782] (8) Right and Time to Except. Any 
party aggrieved by the master’s report may except 
thereto.1 Exceptions by party. not aggrieved will 
be overruled.? The time within which exceptions 
may be filed is commonly fixed by express provisions 
or local practice. A shorter time than that ex- 
pressly provided may be agreed upon by the par- 
ties.* Time from the filing of the report runs only 


been filed.°® 


ea atta v. Hilliker, 12 Mich. 
N. Y.—Dickinson v. 

Edw. 341. 

ion C.—Dozier v. Sprouse, 54 N. C. 


Porto Rico.—Welch v. San Cristo- 


Codwise, 4 


Le Central, Inec., 7 Porto Rico Fed. 
11. 

S. C.—Hendrix v. Holden, 58 S. C. 
495, 36 SE 1010; Lorick v. McCreery, 
20 S. C. 424. 

° Vt.—Greenleaf v. Leach, 20 Vt. 

81. 

Va.—Penn vy. Spencer, 17 Gratt. 
(58 Va.) 85, 91 AmD 375. 

W. Va.—Baltimore, ete., R. Co. v. 
Vanderwerker, 44 W. Va. 229, 28 SH 
829; Ward. .v. Ward, 21 W. Va. 262. 

[a] Where exceptions are taken 
to parts of a report the remainder 
is admitted to be correct. Sanders 
v. Riverside, 118 Fed. 720, 55 CCA 
240; Taylor v. Young, 2 Bush (Ky.) 
428; Kester vy. Lyon, 40 W. Va. 161, 
20 SE 933; Chapman v. McMillan, 27 
W. Va. 220; Chapman v. Pittsburg, 
ete!;.R. Co.,;18 W. Va. 184. 


90. Walker v. Chicago, etc, R. 
Co., 199 Ill. A. 610 [aff 277 Ill. 451, 
115 NE 659]; Tilton v. Fairmont 


Lodge A. F. & A. M., 149 Ill. A. 530 
{aff 244 Ill. 617, 91 NE 644]; Hass 
Electric, ete, Co. v. Springfield 
Amusement Park Co., 142 Ill. A. 598 
[aff 236 Ill. 452, 86 NE 248, 127 Am 
SR 297, 23 LRANS 620]; St. Louis 
Union Trust Co. v. Texas Southern 
R. Co., 59 Tex. Civ. A. 181, 126 SW 
308. 

91. U. S.—Celluloid Mfg. Co. v. 
Cellonite Mfg. Co., 40 Fed. 476; Gor- 
don vy. Lewis, 12 F. Cas. No. 5,613, 
2 Sumn. 143. 

Ala.—Levert v. Redwood, 9 Port. 


79. 

Tll.— Williams v. Spitzer, 203 Ill. 
505, 68 NE 49; Von Tobel v. Ostran- 
der, 158 Ill. 499, 42 NE 152; Hurd v. 
Goodrich, 59 Ill. 450; McMannomy v. 
Walker, 63 Ill. A. 259; Monahan v. 
Fitzgerald, 62 Ill. A. 192. : 

Miss.—Fowler v. Payne, 52 Miss. 
210. 

Tex.—San Jacinto Oil Co. v. Cul- 
berson, 43 Tex. Civ. A. 401, 96 SW 
110 [aff 100 Tex. 462, 101 SW 197]. 

[a] Under the West Virginia 
practice a party has the right to 
take advantage of any error appear- 
ing upon the face of a report with- 
out excepting thereto. Union Bank 
v. Nickell, 57 W. Va. 57, 49 SE 1003; 
Windon y. Stewart, 48 W. Va. 488, 
87 SE 603; Kester v. Lyon, 40 W. 
Va. 161, 20 SE 933; Lynch v. Henry, 
25 W. Va. 416; Thompson v. Catlett, 
24 W. Va. 524; McCarty v. Chalfant, 
14 W. Va. 531; Ogle v. Adams, 12 
W. Va. 213; Hyman vy. Smith, 10 W. 


Va. 298. 
‘92. Clavey v. Schnadt, 272 IN. 


An objection that the report is not 
sufficiently specific will not be considered without 


accessible.® 


464, 112 NE 360; Pace v. Pace, 271 
Til. 114, 110 NE 878; Gillett v. Chi- 
cago Title, etc., Co., 230 Ill. 373, 82 
NE 891; Von Platen vy. Winterbot- 
ham, 203 Ill. 198, 67 NE 843; Tii- 
ton vy. Fairmount Lodge A. F. & A. 
M., 149 Ill. A. 530 [aff 244 Ill. 617, 
91 NE 644]; Berwind White Coal 
Min. Co. v. Borinquen Sugar Co., 8 
Porto Rico Fed. 168. 

93. Clark vy. Hershy, 52 Ark. 473, 
12 SW_ 1077. 
jag be ghd v. Redmond, 6 N. J. 
q. ; 

95. Bogert v. Furman, 10 Paige 
(N. Y.) 496. But see Lyles v. Hat- 
ton, 6 Gill & J. (Md.) 122 (constru- 


ing acts of 1825). 
96. Whalen v. Stephens, 193 Ill. 
121, 61 NE 921. 

97. Kee v. Kee, 2 Gratt. (43 Va.) 
116; Findley v. Findley, 42 W. Va. 
372, 26 SE 433. But see Moore v. 
Randolph, 70 Ala. 575 (where an ex- 
ception to the allowance of an item 
is overruled it need not be renewed 
on a restatement of the account); 
Lippincott v. Bechtold, 54 N. J. Eq. 
407, 34 A 1079 (where an exception 
to an item is sustained and the ac- 
count sent back for modification and 
the master again reports the item, 
but also reports facts on which a 
modification could be made, the item 
may be corrected without further 
exception). | 

98. Hopkins v. Prichard, 51 W. 
Va. 385, 41 SE 347. 

99. Bakshian v. MHassanoff, 186 
Mass. 255, 71 NE 555. 

1. McCartney v. Calhoun, ii Ala. 
110; St. Amand yv. Nunnally, 131 Ga. 
469, 62 SE 589; Prince v. Cutier, 69 
Ill. 267. And see cases infra this 
note. 

{a] Trust creditor—On a refer- 
ence to ascertain debts secured by a 
deed of trust, any trust creditor may 
except to the report as to the claims 
of any other creditor. Feamster v. 
Withrow, 9 W. Va. 296. 

[b] Judgment creditor.— Where 
a fund is being administered in 
equity, one who filed a petition in 
the cause, asserting a lien by judg- 
ment, has a right to except to a 
master’s report giving priority to 
another judgment and show that the 
other judgment was void. Crockett 
v. Etter, 105 Va. 679, 54 SH 864. 

{c] A receiver can except before 
a master, and pursue any remedy in 
regard to claims filed in a case, on 
the ground that it is his duty to see 
that the fund is protected, the only 
limitation being that he cannot ex- 
cept to any ruling of the court, and 
he cannot take any action that will 
affect the rights of plaintiff and de- 
fendant in the case. Bosworth v. 
St. Louis Terminal R. Assoc., 174 U.' 
So) 1820 19 /SCt 625;+ 43) Le ved. 941; 


from the time when the report is so filed as to be 
The filing of exceptions may be per- 


Gregg Co., Ltd. v. Utuado Sugar Co... 
6 Porto Rico Fed. 618. 

2. Leach v. Leach, 72 N. J. Eq- 
571, 66) A 595. 

3. See statutes and court rules; 


and: 

U. S.—Decker v. Smith, 225 Fed 
776 [mod on other grounds 234 Fed- 
646, 148 CCA 412]; Gasquet v. Cres- 
cent City Brewing Co., 49 Fed. 493;, 
Fidelity Ins., etc., Co. v. Shenandoah: 
Iron Co., 42 Fed. 372. 

Ala.—Jones v. White, 112 Ala. 44% 
20 S 527. 

Fla.—Jacobs v. Parodi, 50 Fla 
541, 39 S 833; Sanderson vy. Sander- 
son, 20 Fla. 292. 

Ga.—Fohlman y. Fain, 127 Ga. 685, 
56 SE 1025; Donalson v..Fain, 127 
Ga. 682, 56 SE 1028; Anderson v. 
Usher, 59 Ga. 567. 

Ind. T.—Hampton vy. Mayes, 3 Ind. 
T. 65, 53 SW. 483: 

Ky.—Honore v. Colmesnil, 1 J. J- 
Marsh. 506; Slaughter v. Slaughter, 
8 B. Mon. 482; Cox v. Doty, 45 SW 
1044, 20 KyL 287. 

Mass.—Murphy v. Moore, 228 
Mass. 565, 117 NE 918; Cunningham 
v. Worcester Five Cents Sav. Bank, 
223 Mass. 361, 111 NE 898; Duffy v- 
Hogan, 203 Mass. 397, 83 NE 630; 
Quimby v. Tapley, 202 Mass. 601, 89 
NE 167; Huntress v. Allen, 195 Mass. 
226, 80 NE 949, 122 AmSR 243. 

N. J.—Weber v. Weitling, 18 N. J- 
Eq. 39; Taylor v. Thomas, 2 N, J- 
Eq. 106. 

N. Y.—Smith v. Smith, 4 Johns. 
Ch. 445; Myers v. Bradford, 4 Johns. 
Ch. 434; Champlin vy. Champlin, 2 
Edw. 328. 

Porto Rico.—Gregg Co. Ltd. v- 
Utuado Sugar Co., 7 Porto Rico Fe@ 
382; Welch v. Central San Cristobal, 
Inc., 7 Porto Rico Fed. 288 (too late 
after report confirmed). 

S. C.—Ft. Valley Exch. Bank v. Mec~ 
Millan, 76 S. C. 561, 57 SE 630 (dis- 
cretionary to allow at hearing). 

Va.—Wooding v. Bradley, 76 Va. 
614; Miller v. Holcombe, 9 Gratt. 
(50 Va.) 665; Gray v. Dickenson, 4 
Gratt. (45 Wa.) 87. 

Wash.—Pederson y. Parke, 68 
Wash. 482, 123 P 777 (time mertgage 
extended by court). 

W. Va.—Stoddard v. Jarrett, 76 
W. Va. 203, 85 SE 253; Smith v- 
Brown, 44 W. Va. 342, 30 SE 160; 
Ward v. Ward, 40 W. Va. 611, 21 SE 
746, 52 AmSR 911, 29 LRA 449; 
Lynch v. Henry, 25 W. Wa. 4165 
Thompson vy. Catlett, 24 W.. Wa. 524 

[a] Amended exceptions will be 
overruled if not filed within the time 
aad ae Syz v. Redfield, 11 Fed 
4 Gregg Co., Ltd. v. Utuado Sugar 
Co., 7 Porto Rico Fed. 382. 

5. Donaldson vy. Johnson, 16 RFU 
I. 346, 16 A 140 (a report is not filed 
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mitted after expiration of the regular time, for ac- 
or surprise,® or other sufficient 
But further time will not be granted mere- 
ly because counsel did not know that the report had 
Where there has been a re-reference, 
matters not expected to before cannot be presented 
im the guise of exceptions to the new report.® 
‘exception to the competency of a commissioner, 
based on a ground known to exist at the time of 
the reference, is properly overruled, when not raised 
until it has been ascertained that the findings are 
The general rule that 
if a party omits to except to a report at the proper 
time he will be concluded from afterward raising 
objections to it is inapplicable when the report is 


cident, 
‘cause.’ 


mistake, 


been filed. 


adverse to the exceptant.?° 


when it is returned into court sealed 
and indorsed, “Mees to be paid be- 
fore opening’’). 

6. Gasquet v. Crescent City Brew- 
ing Co., 49 Fed. 493; Foote v. Van 
Ranst, 10 S. C. Hq. 185. 

7. See cases infra this note. 

{a] Rule applied.—(1) Exceptions 
may be entertained where the party 
failed to file them because of an 
agreement between the _ solicitors. 
Hoppock v.. Ramsey, 28 N. J. Eq. 
166. (2) <A party prejudiced by an 
irreguJarity should have an oppor- 
tunity to except, although he per- 
mitted the master’s report to be filed 
and several terms to elapse, where 
he was ignorant of 'the irregularity, 
Hart v. Small, 4 Paige (N. Y.) 288. 
. 8. Clapp v. Sherinan, 16 R. I. 370, 
Tip Aveel3 0? 
°9. Bannon y. Overton; 1 Tenn. Ch. 
528. 

“10. ‘Peery v. Elliott; 101 Va. 709, 
44 SH 919. 

11. McGowan vy. Mobile Branch 
Bank, 7 Ala. 823. 

S42. ofa Form see Bennett Office 
Master, appendix. i 

ib] Form under federal equity 
rule ‘see Welch.v. San Cristobal 
Central, 7 Porto Rico Fed. 311. 
'{¢] An answer which presents no 
objections to a report, specifies no 
errors; and does not even allude to 
it directly or indirectly, will not be 
considered: as an exception to the 
report: Simmons v. Simmons, 33 
Gratt. (74 Va.) 451. 

13; U. S.—Foster v. Goddard, 1 
Black ' 506, 17° L. ed. 228; Story’ v. 
Livingston, 13 Pet. 359; 10 ed 200; 
Harding v.:Handy, 11 Wheat, 103, 6 
L. ed. 429; In re Association Dairy 
Co., 251 Fed. 749; Sanford v. Embry, 
151, Fed. 979;.81 CCA 167. 

Ala.—Vaughan vy. Smith, 69 Ala. 
92; Mahone v: Williams, 89 Ala. 202; 
Foster v. Gressett, 29 Ala: 393: 

Sen pa mmeranmees v. Collins, 8 Ark. 

a C.—York v: Tyler, 21 D. C. 265. 

a. 
19) sGaa"':959;747- SH 320: 

ill. Springer v. Kroeschell, 59 Il. 
A. 434 [aff 161 Ill. 358, 48 NH 1084]; 
Huling vy... Farwell, 33 Ill: A. 2388. 
icra a paci aae v. Hampton, 10 Iowa 


Ky:.—Potter v. Wilson, 13 KyL 783. 
Md.—Scrivener.v. Scrivener, 1 
Harr: .& J. 7438. 
ae Reeside v. Reeside, 6 Phila. 
-Porto: Rico—Welch v. San Cristo- 
bal Central, 7 Porto Rico Fed: 311. 
Sa C.—Bivingsville Cotton Mfg. 
€o. vv: Bivings, 28 S.C. Eq: 455. 


-| Tenn.—Rader y. Yeargin; 85 Tenn. 
1486, 3 SW 178; Ridley v. Ridley, 1 


Coldw. 323. 
») Va.—Bank v.. Wm. R: Trigg iGo., 
106 Va. 32%, 56 SE 158 [writ of error 


dism 218 U: S. 693 mem, 31 SCt 218 
mem, §|4 L: ed: 1212 mem]; Robinett 
v Robinett, 19 SE 845; Nickels v. 
Kane, 82 Va. 309. 
Wash. —Pederson vy. 


= Parke, 68 
Wash. 482, 123° P.777%, ; 


EQUITY 


[§ 783] (4) 


excepting, 


An taken. 


W. Va.—Crislip v. Cain, 19 W. Va. 
438. Chapman y. Pittsburgh R. Co., 
18 W. Va. 184. 

[a] An exception, although inar- 
tistically drawn, is sufficient, if it 
points out distinctly the finding of 
facts or the conclusion of law com- 
plained of. Story v. Livingston, 13 
Pet. (U. S.) 359, 10 L. ed. 200; Cen- 
tral Trust Co. v. Wabash, etc., R. 
Co., 57 Fed. 441. 

[b] Exceptions to an account 
should point out the particular item 
objected to, but this rule cannot 
apply where no items are given in 
the report. Potter v: Wilson, 13 KyL 


783. 

. S.—Sheffield, ete., Coal, 
etc., Co. v. Gordon, 151 U. S. 285, 14 
SCt 343, 38 L. ed. 164; In re Associa- 
tion Dairy Co., 251 Fed. 749; Fordyce 
v. Omaha, ete., R. Co., 145 Fed. 544; 
Neal v. Briggs, 110 Fed. 477 [rev on 


| other grounds 120 Fed. 224; 56 CCA 


572]; Columbus, ete, R. Co.’s App., 
109 Fed. 177; 48 CCA 275; Gaines v. 
New Orleans, 9 F. Cas. No. 5,177; .1 
Woods, 104 [aff 15 Wall: 624, 21 L. 
ed. 215]; Greene v. Bishop, 10 F: Cas. 
No.7 5,763,)) ho Cliffi »186-~ Stanton tv. 
Alabama, ete., R: Co., 22 F. Cas No. 
13,296, 2 Woods 506. 

Ala.—Powers v. Dickie, 49 Ala. 
a3 Alexander v. Alexander, 8 ,Ala. 
796. 

D. C.—Smith v. American Bonding, 
ete:, Cojnl2-App: 192: Richardson y. 
Van Auken, 5 App. 309, 

Ga.—Griffin v. Collins; 125 Ga. 159, 
53 SE 1004; Fricker v. Americus 
Mfg., etc., Co., 124 Ga. 165, 52 SE 65; 
Conelinsville Granite Co. v. Phillips, 
123 Ga. 830, 51 SE 666; Mohr-Weil 
Lumber Co. v. Russell, 109 Ga. 579, 
34 SE 1005. 

Ill.—Williams vy. Lindblom, 163 
Ill. 346, 45 NE 245 [aff 60 Ill. A. 465]; 
Jennet’ Bridge, ete.; Works Vv. 
Churchill, 182 Ill. A. 548; Chieago 
Brick Co. v. McLester, 165 Ill. A. 
114; Rittenhouse, etc., Co. v. Barry, 
98 Ill. A. 548; Lebkuechner v. Moore, 
88 Ill. A. 16; Dorn. v. Farr, 79 Ill, A. 
226; Gleason, etc., Mfg. Co. v. Hoff- 
man, 63 Til. A. 294; McMannomy v. 
Walker, 63 Ill. A. 259; Comstock- 
Castle Stove Co. v. Baldwin, 63 Ill. 
A: 255. 

Ind.—St. Joseph Mfg. Co. v. Hub- 
bard, 36 Ind. A. 84, 75 NE 17. 

Me.—Mitchell v. Burnham, 57 Me. 

4 


Md.—O’Sullivan v: Traders’, etc., 
Permanent Sav. Assoc., 107 Md. 55, 
68 A 349. 

Mass.—Smedley v. Johnson, 196 


Mass. 816, 82 NE 21 (rule of court); 
Whitworth v. Lowell, 178 Mass. 43, 
59 NE 760: 

Mich.~—Crawford v: Osmun, 90 
Mich. 77, 51 NW 356. 

N. J.—Hoagland v. Saul, (Ch.) 53 
A 704. 

N. C.+-Young vy. Kennedy, 95 N: C. 
265. 

Porto Rico.—Welch v. San Cristo- 
bal Central, 7 Porto Rico Fed: 311. 

Tenn.—Crowley v. Robinson, (Ch. 
| A.) 46 SW 461; Bannon vy. Overton, 
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solely upon matters not included in the reference 
nor covered by the pleadings.’ 


Form and Sufficiency. Exceptions 


are entitled in the cause and in such a manner as 
to show the character of the instrument, the party 
and the report to which exceptions are 
They regularly conclude with a general 
statement that the party excepts to the report and 
appeals therefrom to the judgment of the court.” 
The exceptions should be stated separately and must 
point out definitely in each instance the part of the 
report excepted to,'? and must not merely challenge 
the report or a specified part thereof as erroneous, 
but must point out specifically the particular error 
upon which the excepting party relies.1* Inaccurate 1° 


1 ®enn- Ch. 528. 

Tex.—Richie vy. Levy, 69 Tex. 133, 
6 SW 685. 

Vt.—Parry v. Empire Granite, etc., 
Co.,./90 Vte 231,97 AY98520 Hooker! 
ete., Co. v. Hooker, 89 Vt. 383, 95 A 
649 (rule of court); Smythe v. Cen- 
tral Vermont R. Co., 88 Vt. 59, 90 A 
901; Randall v. Moody, 87 Vt. 68, 
88 A 321; Thompson-Starrett Co. v. 
E. B. Ellis Granite Co., 86 Vt. 282, 
84 A 1017 (ground of exception must 
be stated). 

W. Va.—Pittsburgh Steel Products 
Co. v. Huntington Masonic Temple 
Assoc., §1 W. Va. 222, 94 SH 127. 

[a] Reason for rule.—‘Proper 
practice in equity requires that ex- 
ceptions to the report of a master 
should point. out specifically the er- 
rors upon which the party relies, not 
only that the opposite party may be 
apprised of what he has to meet, but 
that the master may know in what 
particular his report is objectionable, 
and may have an opportunity of cor- 
recting his errors or reconsidering 
his opinicns.’’ Sheffield, ete., Coal, 
ete., Co. v. Gordon, 151 U: S. 285, 290, 
14 SCt 3438, 38 L. ed. 164. 

{b] Similar to special demurrer. 
—An exception to the report of a 
master is in the nature of a special 
demurrer and the party objecting 
must point out the error, otherwise 
the parts not excepted to will be 
taken as admitted. Topliff v. Topliff, 
145 U. S. 156, 12 SCt 825, 36 L. ed. 
658; Story v. Livingston, 13 Pet. (U: 
S.) 359, 10 L. ed. 200; Riverside 
Heights Orange Growers’ Assocs v. 
Stebler, 240 Fed. 7038, 153 CCA 501; 
General Fire Extinguisher Co. v. La- 
mar, 141 Fed. 353, 72 CCA 501 -[cer- 
tiorari ‘den 201 U: S. 111, 216 SCt 
761, 50 L. ed. 904]; O’Reilly v. Brady, 
28 Ala. 530; Hess v. Peck, 111 Il. 
A. 111; Wilkes v. Rogers, 6 Johns. 
(N. Y.)5=566; Hall v. Hall, 104 Wa. 
773, 52 SE 557; Stewart v. Stewart, 
40 W. Va. 65, 20 SE 862. But see 
Foster v. Goddard, 1 Black (U. S.) 
506, 17 L. ed. 228; Fidelity Ins.; ete., 
Co. v. Shenandoah Iron Co., 42 Fed. 
872. (both holding that all that is 
necessary is, that the exception 
should distinctly point out the find- 
ing and conclusion of the master 
which it seeks to reverse). 

[ec] Unconstitutionality of stat- 
ute.—Where a claim is given priority 
under an unconstitutional statute it 
is unnecessary for the exception’ to 
allege the unconstitutionality of the 
act. 'Fidelity Ins., ete., Co. v. Shen- 
andoah Iron Co., 42 Fed. 372. 

fd] In Massachusetts the party 
excepting must point out in his brief 
the particular in which the ruling 
complained of is prejudicial to him. 
Canadian Religious Assoc. v. Par- 
menter, 180 Mass. 415, 62 NE 740. 

15.. St. Joseph Mfg. Co. v. Hub- 
bard; 36 Ind. A. 84,75 NE 17. And 
see cases infra this note. 

fa] Rule applied.—(1) An excep- 
tion to the allowanve of interest will 
not raise the point that interest was 


allowed for too leng a period: The 


» For later cases, developments dnd chanwes in the law see cumulative Annotations, same title, page and note number, 
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‘or general exceptions? will not be considered. 
An exception calling for an examination of. evi- 
dence must refer to and point out the particular 
evidence relied upon for its support.1?7 An excep- 
tion on the ground that the master did not report 
or consider any of defendant’s evidence need not 
set out the evidence so disregarded.1* If an excep- 
tion is too broad, and includes any matter not prop- 
erly open thereto, it may be overruled altogether.!® 
Ordinarily an exception is improper which is of 
great length and contains the substance of such a 


report as the exceptant desires from the master.2° 


It is bad practice to file a multiplicity of objections 
and exceptions and the court may properly refuse 
to pass upon them until they are reduced to a rea- 
“sonable number.?! 

[§ 784] (5) Grounds of Exception. In the ab- 
sence of express provisions to the contrary,?? excep- 
tions, according to strictly correct practice, le only 
for errors appearing on the face of the report,?3 
and cannot rest on the assertion of counsel only.?4 
It is a proper ground of exception that the master 
has reported contrary to the evidence,?> has im- 
properly rejected a claim,?® or has drawn wrong 
conelusions as to the matter referred to him.27 A 
finding that a plea is true may be reviewed on ex- 
ceptions.*8 Exceptions do not lie to a master’s re- 
‘fusal to make findings of fact as requested,?® where 
-a ease is referred to him under the usual order not 
requiring a report of the evidence.*® <A report of 
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BO aa 


the master is not subject to exceptions when it 
simply follows the decree directing the reference 
and makes a report based on findings contained in 
that decree.*1 Where a master directed to hear two 
cases together embodies in his report in one case 
facts and findings which relate to the other, this 
furnishes no ground for an exception, but the case 
is to be decided on such facts stated in the re- 
port as properly pertain to it.3? It is irregular for 
a party, by new exceptions to a master’s amended 
report, to raise the same questions which have been 
considered and decided by the court on the excep- 
tions to the original report.?* There is a lack of 
uniformity in the decisions as to the propriety of 
presenting some questions by way of exception. 
Thus while it is generally held that the order of 
reference cannot be assailed by exceptions,*+ there 
is authority to the contrary.*® So, although it has 
been held that a new defense cannot be brought 
forward on exception,®*® there is authority for set- 
ting up the statute of limitations by way of excep- 
tion.** And while it seems that errors in the ad- 


-mission or exclusion of testimony are not properly 


the subject of exceptions,?® exceptions are often 


- based on this ground.*® 


[§ 785] (6) Additional and Amended Excep- 
tions. It is within the discretion of the court to 
allow additional exceptions to be filed,#® but leave 
will be given only where good cause is shown, sueh 
as accident or surprise.*t In a suit for specific per- 


time from which interest should have 
‘been computed must be stated. Gra- 
‘ham v. Chrystal, 1 AbbPrNS (N. Y.) 
121 [aff 2 Abb. Dec, 263, 2 Keyes 
“21; 37 HowPr 279]. °*¢2)- Nor can the 
rate of interest allowed be called in 
question under such an exception. 
: Baker v. Mayo, 129 Mass. 517. 

16. H. C. Cook Co. v. Little River 

Mfg. Co., 164 Fed. 1005; O’Sullivan 
iv: Traders’, .etc., Permanent Sav. 
Assoc., 107 Md. 55, 68.4 3849: And 
see cases infra this note. 
. [a] Bule applied.—An exception 
‘is too general, (1) when it is that a 
.finding is not “supported by the 
proofs” (Haller v. Clark, 21 D. C. 
-128), (2) or that the findings, and 
each of them, are not warranted by 
the evidence (Waska v. Klaisner, 43 
Tll.. A. 611); (3) or that the report is 
contrary to the law and the evidence 
(Winslow v. Mulchey, (Tenn. Ch, A.) 
35 SW. 762), (4) or when it is that 
a finding instead of being in favor 
.of one party should have been in 
favor of the other (Smith v. Amer- 
‘ican Bonding, etc., Co., 12 App. (D. 
C.) 192). (5) So an exception is bad 
where it is that the master did not 
find “upon the whole testimony and 
the law,’ and as a conclusion of 
law on the findings of fact that 
plaintiff was entitled to recover. 
Falls of Neuse Mfg. Co. v. Brooks, 
106 -N. C. 107, 11 SE 456. (6) It is 
too general to state that the master 
allowed a certain sum when he 
should have allowed a larger sum 
or a smaller. Emerson v. Atwater, 
12 Mich. 314; Poling v. Huffman, 48 
Ws Vaz 639, 37LSH).526> (7) Am ex- 
ception ‘for other reasons apparent 
on the face of the report’ is too 
general. Young v. Omohundro, 69 
Md. 424, 16 A 120; Hartley v. Roffe, 
12 Va. 401. 

178) Uno S.—Cuttine Vv. Florida’ R., 
ete:, ‘Co., 43 Fed. 743;.: Jaffrey v: 
Brown, 29 Fed. 476; Greene v. Bishop, 
10 F.:Cas. No. 5,763, 1 Cliff. 186. 

Ala.—Pruitt v. McWhorter, 74 Ala. 
315; Crump v. Crump; 69 Ala. 156. 

Ga.—Orr v. Cooledge, 125 Ga. 496, 
54 SE 618; Phillips v. ‘Collinsville 
Granite Co., 123 Ga. 830; 51 SH 666; 
First State. Bank v. Avera, 123 Ga. 
598, 54 SE 665; Armstrong v. Winter, 
-122-Ga. -869; 50 SH-997; Murphey -v. 
Bush; 122).Ga...715; 50: SH 1004... 


(120. NE 188; Cook v. Scheftreen, 


Ill—Hayes v. Hammond, 162 Ill. 
133, 44 NE 422 [rev 61° Ill. A. 310]; 
McGuiness v. McGuiness, 60 Ill. A. 
563; Minchrod v. Ullman, 60 Ill. A. 
400; Woleott v. Lake :-View Bldg., 
ete., Assoc. 59 Ill. A. 415; Friedman 
v. Schonengen, 59 Ill. A. 376. 

Porto Rico.—Berwind White Coal 
Min. Co. v. Borinquen Sugar. Co., 8 
Porto Rico Fed. 168; Welch v. San 
ce cua Central, 7.Porto Rico Fed. 

ul 


[a] Exceptions need not set out 
the evidence, but are sufficient if 
they point out the specific matter of 
objection. Inter-State Bldg., etc., 
A'ssoc.v. Ayers, 74 EllstAi'529.. 

[b] In Alabama (1) it is provided 
by rule of court that. where an ex- 
eeption is taken to conclusions . of 
fact, the evidence or. parts of the 
evidence relied on in support of the 
exception, shall be noted with. such 
designations and marks of reference 
as to direct the court’s attention to 
the same. Curtis v. Curtis, 180 Ala. 
70, 60 S 165. (2) This rule does not 
forbid the chancellor from consider- 
ing evidence not so noted. It merely 
provides that he need not do so. 
Falk v. Hobbie Grocery Co., 178 Ala. 
254, 59 S 450. 

18. Schnadt v. Davis, 185 Ill. 476, 
57 NE 652 [rev 84 Ill. A. 669]. 

19.. Thompson v. Maddux, 117 Ala. 
468, 23 S 157; Warren v. Lawson, 117 
Ala. 339, 23 S 65; Brantley v. Gunn, 
29 Ala. 387; McDougald v. Dougherty, 
11 Ga. 570; Higbie v. Brown, 1 Barb. 
Ch. (N. Y.) 320; Buloid v. Miller, 4 
Paige (N. Y.) 473; Franklin v. Keeler, 
4 Paige (N. Y.) 382; Candler v. Pet- 
tit,, 1; Paige €N. Y.). 4275. Noble’ v. 
Wilson, 1 Paige (N. Y.) 164; Wyckoff 
v. Sniffen, 2 Edw. (N. Y.) 581; En- 
right v. Amsden, 70 Vt. 183, 40 A 37. 

20. New York M. BE. Church v. 
Jaques, Hopk: (N. Y.) 452: 

21. Mitchell v. Mason, 65 Fla. 
208,, 61 S679. : 

22. See statutes and court rules. 

23. Foster v. Goddard, 1 Black 
GO. FSU 06ers tieced. 2228s SBaush 
Mach. Tool Co. v. Hill, 231 Mass. ee 

oO 
Mass: 444, 102 NE 715; Rennell: v. 
Kimball; 5 Allen (Mass.) 356. : 

24,.. Baush Mach. Tool Co. v. Hill, 


231-Mass: 30, 120 NE 188. NR - 
. 25. / Haulenbeck -y. Croukright; 223. 


N.- J. Ha; 407 [aff 25° Ne J:) Mat *513 5 
Klein v. Commercial Nat. Bank, 44 
LégiInt (Pa.) 144. 


26. Suydam v. Dequindre, Walk. 
-(Mich.) 23. pee are 
27. Schwarz V- Sears, Walk. 


(Mich.) 19; Hall v. Westcott, 17°R. 
I. 504; 23 A 25. : 5 
28. Wilkes v. Henry, 4 Edw. (N. 


M) 672 AN 
Fuller v. Fuller, 228 Mass. 

441, NE 838; Greenhood. v. 

Lyrae rte 226 Mass. 208, 115. NE 


30. Hannigan v: Old Colony Trust 


Co., 227 Mass. 370; 116 NE 561.-;; 
31. Reese v. Cannon, 80 Ark: -574, 
98 SW. 370. ; i aes =| 
32. FElye v. Berry, 181 Mass. 442, 
63 NE 1071. eters 4 
33. Clark v. Willoughby, :t’ Barb. 
Ch, (N. Y.) 68. See also supra §-782 
note 9. 3 e oy 
34. Mass.—Pingree ‘v. Coffin,: 12 
Gray 288. 


Mich.—Eaton y. Truesdail; 40 Mich. 


is ; 
Miss.—Davis v. Foley, 1 Miss. 43. 
N. J.—Metropolis Nat. Bank vy. 
Sprague, 23 N. J. Eq. 81. ps 
N. Y.—Tyler v. Simmons, 6 Paige 
127. ; 
35. Pulliam v, Pulliam, 10 Bed. 
63; Lang v. Brown, 21 Ala. 1792056 
AmD 244, 2 
36. New Orleans v. Warner, 180 
U. S. 199, 21 SCt 353, 45 Lied, 493 [aff 
101 Fed. 1005, 41 CCA 676]; Drake-v. 
Lacoe, 167%: Pa. 27, 2°7.As.538: 
387. Berry v. Pierson, 1 Gill (Md.) 
234; Conrad v. Buck; 21 W. Va.. 396. 
88. American Nicholson Pavement 
Elizabeth, 1 F. Cas. No. 309, 
1 Bann. & A. 439 [mod on _ other 
grounds °97/ Usi Si 22670124 bL. .éa. 
1000]; Troy Iron, etc., Factory _ v. 
Corning,” 24; Cas.’ 1No:* £4,196, v6 
Blatehf. 328; Ward v. Jewett, Walk. 
(Mich.) 45;. Hall v. Westcott, 17 R. I. 
504, 23 A 265. 
--89.. Marks y.. Fox, 18 Fed... 713; 
Minuse v. Cox, 5 Johns. Ch. (N.. Y.) 
441, 9 AmD 313; Hooker, etc. Co. y. 
Hooker, 89 Vt. 383, 95 A 649 (under 


COLIN. 


statute). And see supra § 771.. . 
40. Mohr-Weil Lumber. Co. -v. 
Russell, 109 Ga. 579, 34 SE 1005; 
Bremmerman y. Jennings, 101 Jnd. 
253. se SES 
41, .Lane_ y:,Macon,.ete., RR; -Co., 96 


622 (210. J.] 


formance, if exceptions are taken to a master’s re- 
port that a good title can be made and are oyer- 
ruled, other objections cannot be made.4? Where 
exceptions are insufficient, as by being too general, 
the court may in its discretion permit them to be 
amended, if no prejudice will result.4® But excep- 
tions are not pleadings within the meaning of a 
statute giving a general right to amend.** 

[§ 786] (7) Hearing on Exceptions. In the 
absence of express provisions to the contrary,*® 
exceptions are brought to the attention of the court 
by setting them down for hearing.*® Exceptions 
may be set down by either party.*7 Exceptions and 
a motion to set aside the report cannot be heard 
at the same time,*® and it is said that a second 
hearing of exceptions will not be allowed.*? The 
burden of sustaining exceptions is on the objecting 

arty.°° 

[§ 787] d. Motions. A motion to set aside the 
report, to recommit, or a similar appropriate order 
must be resorted to in order to take advantage of 
an irregularity in the proceedings or report,°? “such 
as the failure of the master to follow directions in 
the order of reference,>? or to report within the 
required time,°* or to give notice of the filing.®* Ir- 
regularity is waived by excepting to the report.®® 
A motion and not an exception is also necessary 
where the master has improperly refused an ad- 
journment,°* omitted necessary testimony,°’ failed 
to return the evidence,°® or pondered a report based 
on testimony procured by bribery.5® A motion to 
set aside the report must be resorted to where one 
of several commissioners has improperly altered the 
report.°° Where findings of a master are wrong in 
law, the proper remedy is to argue them on a mo- 
Ga. AL sm SE 157; Potts v. Trotter, 55. 


17 N. CG. 28 PY e277, 
42. Dutoce v. James, 16 S.C. Ea. 56. 


43. Jones v. Lamar, 39 Fed. 585. 53. 

44. Suttles v. Smith, 75 Ga. 830. 57. 
45. See statutes and court rules. | 314. 
46. Morris v. Faylor, 23 N. J. Eq. 58. 
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Tyler v. Simmons, 6 Paige (N. 


Douglas v. Merceles, 24 N. J. 
Be Eq. 25; Davis v. Flag, 6 Nwigsebeee 


Emerson v. Atwater, 12 Mich. 
Miller v. Miller, 26 N. J. Eq. 
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tion to enter a decree on the report, and a motion 
to set them aside is not the proper procedure.** 

[§ 788] e. Waiving and Curing Objections to 
Report. A party is precluded from objecting to the 
action of the court, based on a master’s report, by 
failing to file exceptions, where exceptions are nec- 
essary,°” by failing to bring them before the court 
for a ruling thereon,®* by not insisting upon them 
on the argument of the case,** or by ‘other conduct, 
inconsistent with the interposition of objection.®* 
Irregularities which must be taken advantage of by 
motion are waived by filing exceptions.®® A waiver 
of exceptions to a report, finding the amount of 


damages in controversy, concedes only the correct- 
“ness of such amount and not the correctness of 


the final decree adjudicating the right to recover 
it.°7 Although a party does not object to the tak- 
ing of evidence before a master, he does not there- 
by consent to the master’s appointment nor is he 
estopped to controvert his findings of fact.°® Where 
every exception filed by a party to the second re- 
port of an auditor could have been filed upon the 
submission of his first report and disposed of at the 
first hearing, the failure of such party then to act 
constitutes a waiver of his rights in the premises.® 
Exceptions to the report of a master which present 
questions of law only are not a waiver of the con- 
elusive effect of his findings of fact.7° Whatever 
objections may le to a report, if the decree based 
upon it is correct, they are cured thereby." 

[§ 789] 6. Effect and Weight of Report. The 
report of a master or a similar officer is not conclu- 
sive, but only advisory, even as to facts found, and 
is subject to review by the court,’? unless it is oth- 


port, neither party could complain 
that the first report had not been 
disposed of. Neely v. Neely, 1 Litt. 
(Ky.) 292. .(5) A party who appears 
before a commissioner and excepts 
to his report on ground other than 
want of notice of the taking of evi- 
dence, cannot, after a decree on the 


131; 2 Daniell Ch. Pr. pp 331, 958. 423. report, complain of want of such 
47. Morris v. Taylor, 23 N. J. Ea. 59. Ashmead v. Colby, 26 Conn.| notice. Lewis v. Toney, 76 W. Va. 80, 
131; eu oEs vy. Rogers, Hopk. (N.| 287. f 85 SE 30. (6) If a party permits 
Y. 60. Ralston v. Telfair, 22 N. C.| the report to be confirmed without 
as" erpler vy. Simmons, 6 Paige| 414. objections, he must be taken to waive 
CNEDYE ete te 61. Cook vy. Soh sarees 215 Mass.|any objection he may have to it. 
49. Felch v. Hopper, 8 F. Cas. No.| 444,102 NE 715 Sanders v. Dowell, 15 Miss 206. 
4,718, 4 Cliff. 489. 62. See supra § 781. 66. See supra § 787 


50. Henry v. Harris, 201 Fed. 872, 63. 
120 CCA 210; Metsker v. Bonebrake, 613, 5 NW 976; 
108 U. S. 66, 2 Sct 351, 27 L. ed. 654.| 89 Tenn. 393, 

Ga.—Pool v. Gramling, 88 Ga. 


51 
653, "16°SE 52. Hall v. Hall, 


Barnebee v. Beckley, 43 Mich. 
Longmire v. Fain, 
18 SW. 70; 
McBroom, 85 Tenn. 877, 2 SW 803; 
(Tenn. Ch. A.) 39 SW 


67. Porter v. Banks, 144 U. S. 407, 
12 SCt 650, 36 L. ed. 484; Waterman 
v. Banks. 144 U. S. 394, 12 SCt 646, 
36 L. ed. 479; Waterman vy. Water- 
man, 27 Fed. 827 [rev on other 


Carter v. 


jMich. .—Suydam v. Dequindre, Walk. 
23. 

N. Y.—Tyler v. Simmons, 6 Paige 
127; Manhattan Co. v. Evertson, 4 
mae 276; De Mott v. Benson, 4 Edw. 

R. I.—Hall vy. Westcott, 17 R. I. 
504, 23 A 25. 

Vt.—Hooker, ete., Co. 
89 Vt. 383, 95 A 649. 

{a] Pointing out irregularity.— 
Irregularity complained of must be 
pointed out with particularity. Pool 
v. Gramling, 88 Ga. 653, 16 SH 52. 

52. United Shirt, etc., Co. v. Pit- 
zile, 66 Ill. A. 475; Gleason, ete., Mfg. 
Co. v. Hoffman, 63 Ill. A. 294; Deimel 
v. Parker, 59 Ill. A. 426; Stevenson 
v. Gregory, 1 Barb. Ch. (N. Y.) 72; 
Clark v. Willoughby, 1 Barb. Ch. (N. 
a4 68; Arnold v. Blackwell, 17 N. 

53. Seymour v. Brewster, 2 ChSent 
(N. Y.) 63; Green v. Brien, 1 Tenn. 
Ch. 477. But see Sandy v. Randall, 
20 W. Va. 244 (such objection not 
made or relied on in the court below 
must be held waived at the hearing). 
Ben Lamson v. Drake, 105 Mass. 

4. 


v. Hooker, 


535. 

64. Armstrong v. 
Porto Rico Fed. 33. 

65. Campbell v. Northwest Eck- 
ington Impr. Co., 36 App. (D. C.) 149; 
Nebbett v. Cunningham, 27 Miss. 
292, And see cases infra this note. 

{a] Tllustrations—(1) Where a 
master was ordered to report the 
evidence, and instead he found the 
facts, and plaintiff moved for action 
upon the findings, he thereby waived 
his right to object to their correct- 
ness. Borchus y. Saylor, 90 Ind. 439. 
(2) Where counsel examined a draft 
report and caused amendments to be 
made, and made no objection to the 
report as filed, he could not after- 
ward complain that he received no 
copy of the report, until after it was 
filed. Cobb v. Fogg, 166 Mass. 466, 
44 NE 534, (3), One who does not 
appeal from a decree dismissing’ an 
attachment bill cannot except to the 
report of a master ascertaining the 
damages from the attachment. 
Macheca v. Panesi, 4 Lea (Tenn.) 
544. (4) When the parties consented 
to a re-reference to new auditors and 
a decree was rendered on their re- 


Alvarado, 2 


grounds 144 U. S. 394, 12 SCt 646, 
36 L. ed. 479]. 

68. Southern R. Co. v. Simon, 184 
Bae 959 [aff 195 Fed. 56, 115 "CCA 


69. Campbell vy. Northwest Eck- 
kame Impr.; Ce, 36> App. De iC) 


70. Hattiesburg Lumber Co. vy. 
Herrick, 212 Fed. 834, 129 CCA 288. 

71. Prewett v. Prewett, 4 Bibb 
(Ky.) 266. 

72. U. S.—Boesch v. Graff, 133 U. 
S697,010) SCtas7sr isis: se eds Sars 
Field v. Holland, 6 Cranch 8, 3 L. ed. 
136; Holt Mfg. Co., v. C. L. Best Gas 
Tract. Co., 245 Fed. 354; Edwards Co. 
v. La. Dow, 230-Fed. 878, 144 CCA 
520; Stokes v. Williams, 226 Fed. 
148, 141 CCA 146; Houston Oil Co. 
v. Wilhelm, 182 Fed. 474, 104 CCA 
618; Blassengame y. Boyd, 178 Fed. 
1, 101 CCA 129, 21 AnnCas 800; Gunn 
v. Black, 60 Fed. 151, 8 CCA 534; 
Webb v. Powers, 29 F. Cas. No. 
17,323, 2 Woodb. & M. 497. 

Ark.—Ferguson v. Rogers, 129 Ark. 
197, 195 SW 22; Red Bud Realty Co. 
v. South, 96 Ark. 281, 131 SW 340. 

Ill.—Corbly v. Corbly, 280 Ill. 278, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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erwise expressly provided.?® Where the evidence is 
properly reported, the court may disregard the mas- 
ter’s findings and act upon the evidence reported by 
him."* It is difficult to state any precise rule for de- 
termining what weight should be given the report. 
It is generally held that the report of a master is 
presumptively correct, and that his conclusions will 


117 NE 393; Kelly v. Fahrney, 242 


Ill. 240, 89 NE 984 [aff 145 Ill. A. 
80]; Brueggestradt v. Ludwig, 184 
Ill. 24, 56 NE 419; Enmnesser  v. 


Hudek, 169 Ill. 494, 48 NE 673 [aff 
66 Ill. A. 609]; Buchan v. Buchan, 
201 Ill. A. 349; Patterson v. Northern 
Trust Co., 170 Ill. A. 501; Mahan v. 
Schroeder, 142 Ill. A. 588 [aff 236 
Ill. 392, 86 NE 97]; Pearce v. Martin, 
130 Ill. A. 24; White v. Lyrieri, 124 
Ill. A. 641; Thomas v,. Ellis, 121 Ill. 
ot ning Maas. vy. Bonesz, 107 Ill. A. 

Ind.—Lewis v. Godman, 129 Ind. 
359, 27 NE 563; Bremmerman y. Jen- 
nings; 101 Ind. 253. 

Ind. T.—Guarantee Gold Bond, etc., 
Co. v. Edwards, 7%, Ind.’ T: 297, 104 
SW 624. , 

Ky.—Honore v. Colmesnil, 1 J. J. 
Marsh. 506. 

Mich.—Sant v. Perronville Shingle 
Co., 179 Mich. 42, 146 NW 212; Near 
v. Lowe, 56 Mich. 632, 283 NW 448. 

N. M.—Early Times Distillery Co. 
v. Ziegler, 66 P 532; Johnson vy. Gal- 


legos,;10: N. Me1,°60 P71. 
N. Y.—Burhans y. Van Zandt, 7 
Barb. 91. 
é re tell an oar ara v. McNeill, 69 N. 
Okl.—Byrd v. Hammett, 27 OklL 
641, 117 P 185. 
Pa.—Phillips’ App., 68 Pa. 130. 
S. C.—Thorpe v. Thorpe, 12 S. C. 


ba) MPool Vv. Dial, 10) S."Cs 440° 

Tex.—Citizens’ State Bank v. Jop- 
lin, (Civ.. A.) 198 SW. 370. 

W. Va.—State v. King, 64 W. Va. 
546, 63 SE 468 [app dism 216 U. S. 
92, 30 SCt 225, 54 L. ed. 396]; Crislip 
v. Cain, 19 W. Va. 438. 

See also Cary v. Herrin, 62 Me. 16 
(the findings of a master are not con- 
clusive when objections made before 
him are overruled, and exceptions 
founded on such objections are taken 


and properly brought before the 
court). 
{a] Duty to review.—It is the 


duty of the court. to examine the 
testimony and review the master’s 
conclusions. Ellwood v. Walter, 103 
Tll. A. 219; Shipman v. Fletcher, 91 
Va. 473, 22 SE 458. 

[b] In New Jersey (1) under the 
legislation permitting the appoint- 
ment of vice chancellors to hear 
eauses referred to them and advise 
the chancellor what decrees shall be 
made, the chancellor may, in all or- 
rinary cases, decline to review the 
vice chancellor’s acts and leave the 
objecting party to his appeal. Greg- 
ory v. Gregory, 67 N. J. Eq. 7, 58 
A 287. (2) There may be cases in 
which it is the duty of the chancellor 
not to refuse to review the act of 
the vice chancellor, but to exercise 
his power to make the decrees of 


the court. Gregory v. Gregory, 
supra. ay 
73. See statutory provisions; and 


Hathaway v. Hagan, 64 Vt. 135, 24 
A 131. 


74, U. S.—Boesch v. Graff, 133’ U. 
S697, 10OV SCE 878, 33 Le ede (387. 
_Jll.—Ennesser v. Hudek, 169 IIl. 
494, 48 NE 673; Wemple v. Allen, 
156 Tll. A. 202. 

Ind.—Lewis v. Godman, 129 Ind. 
359, 27 NE 563; Bremmerman V. 
Jennings, 101 Ind. 253 

N. J.—Holmes v. Holmes, 18 N. J. 
Eq. 141. 

-N. M.—Medler v. Albuquerque Ho- 
tel ete (Oo. (6 oN! 83dy' 280 Prbol. 

N. C.—MeMillan v. McNeill, 69 N. 
CON 

Va.—Shipman v. Fletcher, 91 Va. 
473, 22 SE 458; James River, etc., 
Co. v. Littlejohn, 18 Gratt. (59 Va.) 53. 


‘ 


‘Haywood County, 


to appear.*® 


W. Va.—State v. King, 64 W. Va. 
546, 68 SE 468 [app dism 216 U. S. 
92, 30 SCt 225, 54 L. ed. 396]. 

[a] It is the duty of the court, 
when exceptions are filed, to approve 
or disregard the master’s conclusions 
as they appear to be in accordance 
with or against the weight of evi- 
dence. Emnnesser vy. Hudek, 169 IIl. 
494, 48 NE 673-[aff 66 Ill. A. 609]; 
Thomas v. Ellis, 121 Ill. A. 612. 

[b] Incompetent evidence.—A re- 
port based on papers which are not 
competent evidence of the facts re- 
cited in them may be disregarded 
and the case decided upon, the com- 
petent testimony. James River, etc., 
Ee v. Littlejohn, 18 Gratt. (59 Va.) 
Effect of not reporting evidence 
see supra § 775. 

. U. S.—Metsker v. Bonebrake, 
LOS S166). 2A SCtnsbh772%, ied; 
654; Des Moines Gas Co. v. Des 
Moines, 199 Fed. 204 [mod on other 
grounds 238 U. S. 153, 35 SCt 811, 59 
L. ed. 1244]; In re Senoia Duck 
Mills, 198 Fed. 711; Blassingame v. 
172 Fed. 630 [aff 
178 Fed. 1, 101 CCA 129, 21 AnnCas 
800]; McNulty v. Weisen, 158 Fed. 
221; Central Trust Co. v. Hast Ten- 
nessee Land Co., 79 Fed. 19; Stanton 
v. Alabama, etc. R. Co., 31 Fed. 
585; Jaffrey v. Brown, 29 Fed. 476; 
Lockhart v. Horn, 15 F. Cas. No. 
8,446, 3 Woods 542. 

Ala.—Ward v. Abbeville, 130 Ala. 
597, 30 S 841; Kinsey v. Kinsey, 37 
Ala. 393. 

Ark.—Carr v. Fair, 92 Ark. 359, 122 
SW 659, 19 AnnCas 906. 

Ill.— Brueggestradt v. Ludwig, 184 
Tll. 24, 56 NE 419. . 

Me.—Pierce v. Faunce, 53 Me. 351; 
Howe v. Russell, 36 Me, 115. 
pies) ve v. Lamson, 6 Allen 
457. \ 

N. J.—Eckerson v. McCulloh, (Ch.) 
1 A 700; Metropolis Nat. Bank v. 
Sprague, 23 N. J. Eq. 81. 

Pa.—Devenny’s Hst., 41 Pa. Co. 
193; Clarkson v. Norton, -381 LegInt 
277, 6 LegGaz 69; Clendaniel’s Hst., 
12 Phila. 53. 

Porto Rico.—Welch v. San Cristo- 
bal Central, 7 Porto Rico Fed. 311, 
432. 

Vt.—McDaniels v. Harbour, 43 Vt. 
460. 

But see McKinney v. Pierce, 5 Ind. 
422 (a master’s report will not be 
presumed to be correct, but must be 
supported by evidence, unless such 
evidence is dispensed with by stat- 
ute). 

“The findings and report of a spe- 
cial master are entitled to the great- 
est weight, and should be set aside 
by the court only in cases of mani- 
fest error.” In re Stafford, 226 Fed. 
127, 132. 

[a] Burden of proof.—One ex- 
cepting to the report of a master has 
the burden of proving that the re- 
port is erroneous. Henry v. Harris, 
201 Fed. 872, 120 CCA 210; Ginn v. 
Almy, 212 Mass. 486, 99 NE 276; 
Welsh v. Briggs, 204 Mass. 540, 90 
NE 1146; Fish v. Harrison, 87 N. J. 
Eq. 103, 100 A 185; Mayer v. West 


Side Dev. Co., 78 N. J. Eq. 415, 79 
A 620. 
[b] A finding of the amount of 


damages will be allowed to stand 
unless it is so inadequate or exces- 
sive as to be unreasonable. Murphy 
v. Southern R. Co., 99 Fed. 469 [aff 
115 Fed. 257, 53 CCA 477]. 

[ec] Finding of fraud.—A finding 
that an alleged fraud does not exist 
will be sustained unless there is: full 
proof to the contrary. Crowell. -v. 


not be disturbed unless error is made affirmatively 
At least as to findings of fact there 
is a strong presumption of correctness which can 
be overcome only by a clear showing of error or 
mistake,’® and a finding on conflicting evidence will 
very rarely be disturbed.” 
is that the findings of the master upon conflicting 


The legal presumption 


James, 2 WklyNC (Pa.) 176. 

76. U. S.—Girard L. Ins., ete., Co. 
v. Cooper, 162 U. S. 529, 16 SCt 879, 
40 L. ed. 1062; Camden v. Stuart, 
144 U. S. 104,,12°SCt 585, 36: L. ed: 
363; Grushlaw v. Phoenix Knitting 
Works, 223 Fed. 513, 139 CCA 61; In 
re Utica Pipe Fdy. Co., 221 Fed. 
787; Henry v. Harris, 201 Fed. 872, 
120 CCA 210; Des Moines Gas Co. v. 
Des Moines, 199 Fed. 204 [mod on 
other grounds 238 U. S. 153, 35 SCt 
811, 59 L. ed. 1244]; In re Taff, 182 
Fed. 899; Houston Oil Co. v. Wilhelm, 
182 Fed. 474, 104 CCA 618; Cimiotti 
Unhairing Co. v. American Fur Re- 
fining Co., 168 Fed. 539 [aff 158 Fed. 
171]; Huttig Sash, ete., Co. v. Fuelle, 
143 Fed. 363; Columbus, ete., R. Co.’s 
App., 109 Fed. 177, 48 CCA 275; Mur- 
phy v. Southern R. Co., 99 Fed. 469 
faff’, 115-9 Med.) 25,7153) CGAY so7 Ts 
Kilgour v. Port Jervis Nat. Bank, 97 
Fed. 693; Chandler v. Pomeroy, 87 
Fed. 262 [aff 96 Fed. 156, 37 CCA 
430]; Mason v. Crosby, 16 F. Cas. No. 
9,236, 3 Woodb. & M. 258. 

Ala.—Bidwell v. Johnson, 195 Ala. 
547, 70 S 685; Warren v. Lawson, 117 
Ala. 339, 23 S 65; Munden vy. Bailey, 
70 Ala. 68. 

Ark.—Carr v. Fair, 92 Ark. 359, 122 
SW 659, 19 AnnCas 906. 

D, C.—Smith v. American Bonding, 
etc., Co., 12° App. .192. 

Ill.— Williams v. Lindblom, 163 Ill. 
346, 45 NE 245; Mathias v. Miller, 
164 Ill. A. 113; Gillespie v. Patrick, 
146 Ill. A. 290; Glos v. Larson, 138 
Ill. A. 412 [rev on other grounds 235 
Ill. 584, 85 NE 926]. 

Wie? DaRARE tho v. Lewis, 1 Litt. 

Mass.—Hannigan v. Old Colony 
Trust Co., 227 Mass. 370, 116 NE 561; 
Parker v. American Woolen Co., 215 
Mass. 176, 102 NE 860; C. A. Briggs 
Co, v. National Wafer Co., 215 Mass. 
100, 102 NE 87, AnnCas1914C 926; . 
Ginn v. Almy, 212 Mass. 486, 99 NE 
276; Kyle v. Reynolds, 211 Mass. 110, 
97 NE 614; Hawkes vy. Lackey, 207 
Mass. 424, 93 NE 828; Pray v. 
Brigham, 174 Mass. 129, 54 NE 338; 
Trow v. Berry, 113 Mass. 139; Dean 
v. Emerson, 102 Mass. 480. 

N. J.—Fish v. Harrison, 87 N. J. 
Eq. 103, 100 A 185; Mayer v. West 
Side Dev. Co., 78 N. J. Eq. 415, 79 A 
620; Christopher v. Mattlage, (Ch.) 
60 A 1124; Holmes v. Holmes, 18 N. 


J. Eq. 141; Sinnickson v. Bruere, 9 
N. J. Eq. 659; Izard v. Bodine, 9 
N. J.. Eq. 309. 


N. M.—Gentile v. Kennedy, 8 N. M. 
347, 45 P 879; De Cordova v. Korte, 
7 N. M. 678, 41 P 526. 

N. Y.—Arden v. Arden, 1 Johns. 
Ch. 313. 

Pa.—Rankin v. Rankin, 224 Pa. 514, 
73 A 920; In re Powel, 208 Pa. 505, 
57 A 981; Union Tract. Co. v. Grubb, 
24 Pa. Super. 345; Hayes’ Est., 23 Pa. 
Super. 570; Bard’s Est., 13 Pa. Dist. 


552; In re ‘Christman, 11 Pa. Dist. 
363; Lamb’s Est., 9 Del. Co. 350; 
Speise’s BHst. 21 LancLRev 185; 


Miller’s Est., 20 LancLRev 361; In re 
Sechrist, 18 YorkLegRec 77. 

Porto Rico.—Welch v. San Christo- 
bal Central, 8 Porto Rico Fed. 457. 

Vt.—In re Merrill, 54 Vt. 200; 
Rowan v. State Bank, 45 Vt. 160; 
Bigelow v. Middletown Cong. Soc., 15 
With 370: 

W. Va.—Felton v. Felton, 47 W. 
Va. 27, 34 SE 753; Stewart v. Stew- 
art, 40 W. Va. 65, 20 SE 862; Handy 
v. Scott, 26 W. Va. 710; Graham v. 
Graham, 21 W. Va. 698; McGuire v. 
Wright, 18 W. Va. 507; Boyd v. 
Gunnison, 14 W. Va. 1. 

77.. U. S—Carlisle.v. Smith, 234 


624) [21 C.5.] 


evidence are correct, and they will not be set aside - 
unless it appears with reasonable clearness that he 
has fallen into a mistake of fact or committed an 
If there is testimony to sustain the 
finding of the master it will not be disturbed merely 
because the court entertains a different view as to 
In a case which pre- 
sents issues that are ordinarily triable by a jury, 
the court will not set aside the finding of a master 
on an issue of fact, unless the testimony on which 
the finding is based is of such a character as to 
produce a firm conviction in the mind of the court 
The recommenda- 
tion of a master, as to a matter which is within the 
discretion of the court, may be followed or not as 
A master’s finding on a matter 
not referred to him will not be considered as having 
In a case involving the constitution- 
ality of a statute or ordinance the court will not 
be bound by the findings of a master,%* 


error of law.78 


the weight of the evidence.” 


that the finding is erroneous.*° 


it deems best.® 


any weight.®” 


the reference is by consent.*4 


Findings equivalent to verdict. According to 


Fed. 759; In re Utica Pipe Fdy. Co., 
221 Fed. 787; Hitner v. Diamond 
State Steel Co., 207 Fed. 616; Penn- 
Sylvania Steel Co. v. New York City 
R. Co., 170 Fed. 626; Reading Ins. Co. 
vy. Egelhoff, 115 Fed. 393; Murphy v. 
Southern R. Co., 99 Fed. 469 [aft 
115 Mised. (257,, bei, CCA 4455 lake 
Erie, etc., R. Co. vy. Fremont, 92 Fed. 
721, 34 CCA 625; Clyde v.. Richmond, 
ete., R. Co., 69 Fed. 673; New York 
Cent. Trust Co. v. Wabash, etc., R. 
Co., 31 Fed. 246; Bridges v. Sheldon, 
7 Fed 17,18 Blatchf, 295, 507. 
Ala. —Wara Vv. Abbeville Bank, 130 
Ala. 597, 30 S 341. 
Chicazo Mill, 


Ark. —MceVeigh v. 
ete., Co., 96 Ark. 480, 132 SW 638; 
92 Ark. 359,.122. Sw 


Carr vy. “Hair, 
659, 19 AnnCas 906. 

Ill.—Ricardi Apartment House Co. 
v. Beaudet, 64 Hl. A. 261; McVey v. 
Walls, 52 Ill. A: 290. 

<Ind. T.—Griffin v. Smith, 5 Ind. 
Ty 89, 82 SW. 684 [rev on other 
grounds 143 Med. 865, 75 CCA 73]. 

-Mass.—Parker v. American Woolen 
Co.j1215 Mass.,176, 102 NE 360. 

JN. J.mBagley, etc., Co. v. Traders’ 
Paper, Board Co., (Ch.) 86-.A 1029; 
Warner v. Hill, (Ch. ) 74 A 973. 

N.: M.-Gentile v. Kennedy, 8 N. M. 
347,45 P 879, 

Okl.— Byrd v. Hammett, 27 Okl. 


641, WAT P 186. 
\Vait-Diebold, ete, Stone Co: v. 
PEE SOD) 115 Va. 766, 80 SEH 585. 


Va.—Hartman vy. Evans, 38 W. 
ven 669,. 18 SH 810. 

‘78: Us S.—Callaghan v. Myers, 
128 eS. 617, 9 SCt 177, 32: L.ced, 547; 
Guarantee Gold Bond Loan, etc., Co. 
v. ‘Edwards, 164 Fed. 809, 810, 90 
CCA 585; Fordice v. Omaha, ete., .R. 
Co., 145 Fed. 544; Lake Erie, etc., R. 
eee v. Fremont, 92 Fed. 721, 34 CCA 


-D. C.—France v. Coleman, 29 App. 


286. ( 

‘lll—Hubbard vy. Hubbard, 79 Il. 
A. 217, 

Mass.—Drew v. Beard, 107 Mass. 
64. 


N. J.—Haulenbeck v. Cronkright, 
een Ja Bqi'407 fat 25).N. J. shaq, 

N. M.—De Cordova vy. Korte, 7 N. 
M. 678, 41 P 526, 

W. Va.—Haymond vy. Camden, 48 
W. Va. 463, 33 SE 642. 

See also De Bertran vy. Pou, 6 Por- 
to Rico Fed. 1, 3 (in a case of dis- 
‘puted facts, the findings of fact by 
the master have all the presumptions 
in their fayor, but not as to the con- 
clusions from undisputed facts, and 
the findings must be supported by at 
least some evidence). 

“The conclusions of the master, 


EQUITY 


trary.°7 
by consent.®§ 


plain mistake.*® 


even when 


depending upon the weighing of con- 
flicting testimony, have every reas- 
onable presumption in their’ favor 
and are not to be set aside or modi- 
fied unless there clearly appears to 
have been error or mistake on his 

part.” Tilghman vy. Proctor, 125 U. 
5 136, 149, 8 SCt 894, 31 L. ed. 664 
[quot ‘Carr Vener, 92 Ark. 359, 363, 
122 SW 659, 19 AnnCas 906]. 

[a]. Other statements of rule.— 
(1) The findings must be manifest- 
ly erroneous. (Reading Ins. Co. v. 
Hegelhoff, 115 Fed. 393); (2) or un- 
warranted by any reasonable view 
of the, evidence (Haymond v. Cam- 
den, 48 W. Va. 463, 37 SE 642). 


79. Jaffrey v. Brown, 29 Fed. 
476; Pullan v. Cincinnati, ete., Air- 
Mine “ik. Coy 20h (Cass NOs dt,462 00 


Biss. 237; Grubb v. Grubb, 30 Leg 
Int (Pa.) 241. 

80. New York Cent. Trust Co. v. 
Texas, ete,, R. Co. 32) Hed. 448, 

81. . Hines v. Imperial Naval Store 
Co., 101 Miss. 802, 58 S 650 (award- 
ing. punitive damages). 

82. Henderson v. E. W. Emerson 
Co.,, 105° Ark. .697, “1/51 "SW. 251. 

83. Knoxville vy. Knoxville Water 
Cote Us, Seaton) Olas os” ihe 
ed. 371; Spring Valley Water Co. v. 
San Francisco, 252 Fed. 979 [app 
dism:.253..Med., 991,.165 OCA, 672]; 
San Joaquin, etc., Canal, ete, Co. v. 
Stanislaus County, 191 Fed. 875 [rev 
on other. grounds 233 U. S. 454, 34 
SCt 652, 54 Ll. ed. 1041]: 
land Tel., ete., Co. v. Louisville, 187 
Fed. 637. 

84. Spring Valley Water Co. v. 
San Francisco, 252 Fed. 979 [app 
dism: 253 Med. 991,,165) CGA 672]; 

85. O’Kelléy v. Clark, 184 Ala. 
391, 63 S 948; MeKenzie v. Mat- 
thews, 153 Ala. 437, 44 S 958; Ricardi 
Apartment House Co. vy. Beaudet, 64 
Ill. A. 261; Whitcomb vy. Duell, 54 
Ill. A. 650; Cary v. Herrin, 62 Me. 
16; Reed v. McArthur, 3 Pa. Dist. 
682, 15 Pa, Co, 136; Devenny’s Hst., 
41 Pa. Co: 193; MeCay v. Black, 36 
LegIint (Pa.) 471: Patterson’s App., 
11.LegInt, (Pa.) 150; In re Pearson, 
8 North. Co. (Pa.) 23. See also Brad- 
ley’s Hst., 39 LegInt (Pa.) 265 (the 
conclusion of an auditing judge is 
entitled to equal if not greater con- 
sideration than the: verdict of a 
jury). 

“Where the evidence is conflicting 
and the credibility of witnesses is 
involved, a master’s finding upon a 
question of fact is entitled to the 
same consideration as the veredict of 
a jury, and will not be set aside un- 
less it is clearly and palpably against 
the weight of the testimony. If, 
however, his finding is a deduction 


Cumber-. 


[§ 789 


some authorities, where the evidence on which a_ 
finding of fact is based is conflicting,®® such finding 
is entitled to the same weight as the verdict of a 
jury ;°° but there is express authority to the con- 
Other cases limit this rule to references 


Effect in appellate court. An appellate court will 
not set aside the report of a master when approved 
by the court below unless upon clear evidence of a 


But where the questions decided 


grow out of the inferences drawn from clearly 
proved facts, or conclusions derived from reason- 
ings alone, the report is not given the same weight.?? 
While a master’s findings are entitled to great 
welght when he has heard the witnesses, they are 
not entitled in an appellate tribunal to the same 
consideration as those of the chancellor when he 
has heard the witnesses.°+ 

Consent references. 
by some authorities between involuntary and con- 
sent references, it being held that where a reference 
is ordered without the consent of all the parties 


A distinction has been made 


from undisputed facts, or from un- 
contradicted and credible evidence, 
the controlling reason for the ap- 
plication of their principle is not 
present.” McConomy vy. Reed, 152 
Pa. 42,1 440525 VA. 176. 

[a] Extent of confiict.—Where the 


‘evidence is So conflicting that in or- 


der to reach a finding of the real 
facts some testimony must be re- 
jected as untruthful, unless plain er- 
ror is established, the finding of the 
master should be as conclusive as 
the verdict of a jury. Missouri Pac. 
R. Co. v. Texas, etc., R. Co., 33 Fed. 
803. 

86. OU. S.—Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 13 How. 518, 14 
L. ed. 249; Des Moines Water Co. v. 
Des Moines, 192 Fed. 198. 


te ee v. Smith, 69 ‘Ala. 

D. C.—Smith vy. American Bond, 
etc., Co., 12 App. 192: 

Ind.—McKinney y. Pierce, 5 Ind. 
422 (under statute). 

Mass.—C. A. Briggs Co. v. Na- 
tional Wafer Co., 215 Mass. 100, 102 
NE 87, AnnCasi914C 926; Kyle v. 
Reynolds, 211 Mass. 110, 97 NE 

Miss.—Hines v. Imperial Navy 
Store Co., 101 Miss. 802, 58 S 650. 


S. C.—Perry v. Sullivan Mfg. Co., 
6 S. C. 310 (under statute). 

Tex.—International, ete., R. Co. v. 
Concrete Inv. Co., (Civ. A.) 201 sw 


718. 

87. , Kelly v. Fahrney, 242 Ill. 240, 
89' NE 984; Larson v. Glos, 235 Ill. 
584, 85 NE 926; Pearce vy.’ Martin, 
130 Ill. A. 24; White vy. Lifrieri, 124 
Ill. A. 641; Holmes vy. Holmes, 18 N. 
J.) Hq. 141;'.Curry. v. “McDaniel,’"33 
Okl. 19, 124 P 319; Seroggy v. Kelley, 
32 Okl. 398, 122 P 694; State v. King, 
64 W. Va. 546, 68 SE 468 [app dism 
216). U. Ss 92,30 SCty 225/54). edt 


3961;. Holt: v.nTaylor, 43) W. Va; i523: 
27 SE 320; Stewart v. Stewart, 40 
W. Va. 65, 20 SK 862; Handy v. 


Scott, 26 W. Va. 710. 
88. Davis v. Schwartz, 155 U. S. 
Ooi Ld TS CELZAS hy OO WaereGe oO viene 


Senoia Duck Mills, 193 Fed. 711; 
Carr, vi Fair, 92° Ark. 3597-122. (SW; 
659, 19 AnnCas 906; Wells, ete., Ex- 


press v.. Walker, 9 N. M. 456, 54 P 
875; Givens v. Veeder, 9 N. M. 256, 
50 P 316; Field v. Romero, 7 N. M. 
C30) 24 ome DAN 

89. Crawford v. Neal, 144 U.. S. 
585,120 SCt, 7594786) Lis ed. 5525 Jer— 
ferson Hotel Co. v. Brumbaugh, 168 
Fed. 867, 94 CCA 279; Sproull’s App., 
Ye sickens Swe 

90. Sproull’s App., 71 Pa. 137. 

91. Brueggestradt v, Ludwig, 184 
Tll. 24, 56 NE 419 [aff.82 Ill. A. 435]. 


k For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 789-790) 


the ‘report is advisory. only, and 


act ultimately on its own judgment,®? but that 
where the reference is by consent the findings are 
presumptively correct and reviewable only under 
the reservation in the consent and order entered 
thereon, for manifest error in the consideration 
given to evidence or in the application of the law.%3 
it has been said that findings -of fact made by a 
master under a consent reference are conclusive, 
unless unsupported by any competent evidence,®* or 
contrary to all the evidence submitted to the mas- 
This rule is confined strictly to findings of 
fact,°° and does not include the interpretation and 


ter. 


legal effect of documents,®* nor 


when, by subsequent stipulation, additional evidence 
is introduced before the court,®$ and it cannot be 
extended to cover findings of fact on issues not at 
the time made by the pleadings.®® 
plaintiff moves for a reference and defendant con- 


sents thereto does not amount to 


arbitration such as makes the’ master’s decision 


92. Hitner v. Diamond State Steel 
Co., 207 Fed. 616; Blassengame v. 
Boyd, “17s “Hed: 159 101 "ECA" 129)" 21 
AnnCas 800; Bliss v. Anaconda Cop- 
per Min. Co., 167 Fed. 342 [aff 186 
Fed. 789, 109 CCA 133]; Babcock v. 
De Mott, 160 Fed. 882, 88 CCA 64 
{certiorari den 212 U. S. 582, 29 SCt 
690, 538 L. ed. 660]; Bosworth v. 
Hook, 77 Fed. 686, ° 23 CCA 404; 
Blythe v. Thomas, 45 Fed. 784 [aff 
55 Fed. 961, 5 CCA 356]; Early Times 
Distillery Co. v. Zeiger, 11 N. M. 182, 
oe P 532. And see cases infra note 

93. Davis v. Schwartz, 155 U. S. 
631, 15 SCt 237, 39 L. ed. 289; Kim- 
berly v. Arms, 129 U. S. 512, 9 SCt 
355, 32° li. ed. 764; Balfe v. Tifton, 
237 Fed. 684; Connor vy. U. S., 214 
Fed. 522, 131 CCA 68; Peterson v. 
Mettler, .198 Fed. 938; In re Senoia 
Duck Mills, 193 Fed. 711; Blassen- 
game v. Boyd, 178 Fed. 1, 101 CCA 
129, 21 AnnCas 800; Sandford v. Em- 
breyn Lod Feds’ 977, 81° "CCAl" 167; 
Sanders v. Riverside, 118 Fed. 720, 
55 CCA 240; Western Union Tel. Co. 
v. American Bell Tel. Co., 105 Fed. 
684 [rev, on other grounds 125 Fed. 
342, 60 CCA 220]; Philadelphia Third 
Nat.. Bank y. Chester Valley Nat. 
Bank, 86 Fed. 852, 30 CCA 436; Wal- 
ker v. Kinnare, 76 Fed. 101, 22 CCA 
75; Farrar v. Bernheim, 75 Fed. 136, 
21 CCA 264; Walters v. Western, etc., 
R. Co., 69 Fed. 706; Albuquerque 
First Nat. Bank v. McClellan, 9 N. 
M. 636, 58 P 347; Wells, ete, Ex- 
press v. Walker, 9 N. M. 170, 50 P 
353, 923,.9 N. M. 456, 54 P 875; Curry 
v. McDaniel, 33 Okl. 19, 124 P 319; 
Scroggy v. Kelley, 32 Okl. 398, 122 P 
694. See also Pleasants v. Ross, 1 
Wash. (1 Va.) 156, 1 AmD 449 
(where the parties agree to refer 
an issue, the decision of the referees 
is to be considered aS an award). 

[a]. Leading case.—‘It is not 
within the general province of a 
master to pass upon all the issues 
in. an equity case, nor is it compe- 
tent for the court to refer the en- 
tire decision of a case to him with- 
out. the consent of the _ parties. It 
cannot, of its own motion, or upon 
the request of one party, abdicate 
its duty to determine by, its own 
judgment the controversy presented, 
and devolve that duty upon any of 
its officers. But when the parties 
consent. to the reference of a case 
to a master or other officer to hear 
and decide all the issues therein, and 
report his findings, both of. fact and 
of law, and such reference is entered 
as a rule of the court, the master is 
clothed with very different powers 
from those which he exercises upon 
ordinary references, without such 
eonsent; and his determinations are 
not subject to be set aside and dis- 
regarded at the mere discretion of 

[21 C: J.—40] 


EQUITY 


the gourt must 


ceptions—a. 


his action.® 
is it applicable 


The fact that 


a submission to 


not stand.14 


the court. A reference by consent 
of parties, of an entire case for the 
determination of all its issues, 
though not strictly a submission otf 
the controversy to arbitration—-a 
proceeding which is governed by 
special rules—is a submission to the 
controversy to a tribunal of the 
parties’ own selection, to be gov- 
erned in its conduct by the ordinary 
rules applicable to the administra- 
tion of justice in tribunals estab- 
lished by law. Its findings, like those 
of an independent tribunal, are to 
be taken as presumptively correct, 
subject, indeed, to be reviewed under 
the reservation contained in the con- 
sent and order of the court, when 
there has been manifest error in 
the consideration given to the evi- 
dence, or in the application’ of the 
law, but not otherwise.” Kimberly 
v. Arms; +1290 Si 512) 524,79 (SCt 
355, 32 L. ed. 764. 

[b] Rule applied.—Under a con- 
sent order, referring a case to a mas- 
ter to hear, and to. report to the 
court his findings of fact and rul- 
ings of law thereon, which further 
provides that any party ‘shall have 
the right to a review and a deter- 
mination by the court upon the evi- 
dence reported by the master,’ and 
that the master “shall report to the 
court all the evidence bearing upon 
any question of fact which any party 


‘desires to be re-examined and found 


by the court,” the findings of fact 
by the master are no more than pre- 
sumptively correct, but will be sus- 
tained, except as they appear to the 
court to be clearly against the 
weight of evidence, or so inconsis- 
tent with each other that they can- 
not properly stand. Bates v. Dress- 
er, 229 Fed. 772 [aff 250 Fed. 525, 
162 CCA 541]. 

{c] Findings not consented to.— 
Where there is a reference by .con- 
sent to pass upon accounts and to 
report thereon, and the master 
passes on the whole controversy, the 
fact that he did so without objec- 
not make his report pre- 
Oteri v. Scalzo, 


tion does 
sumptively correct. 


TEES ORD HSE anit ale SK Oiee tA CX A er6 5 
824. 
[d] Consent not inferred from 


mere failure to object to a general 
order of reference made before the 
suit was commenced. Guarantee Gold 
Bond Loan, ete., Co. v. Edwards, 164 
Fed. 809, 90 CCA 585. 

94. Boisot v. Amarillo St. R. Co., 
244 Fed. 838; Goldsmith Silver Co. v. 
Savage, 229 Fed. 623, 144 CCA 33; 
Hattiesburg Lumber Co. v. Herrick, 
OP Seda 8345 129) COA 2288). Hither 
v. Diamond State Steel Co. 207 Fed. 
616. 

95. Boisot v. Amarillo St. R. Co., 
244 Fed. 838; Hattiesburg Lumber Co. 
v, Herrick, 212 Fed. 834, 129°CCA 288. 
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binding upon plaintiff in the absence of fraud, acci- 
dent, or mistake.! 

[§ 790] 7. Action of Court on Report and Ex- 
In General. 
modify,® reject,* reverse,” or recommit ® the report, 
or may frame an issue or issues, within the lines 
made by the exceptions to the report for trial by a 
jury,’ if the facts depend upon doubtful and con- 
flicting testimony.® 
set aside even upon the slightest proof of improper 
dealings between him and the successful side, pro- 
viding the dealings have a tendency to influence 
A report prepared by the successful 
party, without notice to the adverse party, and 
adopted by the master, should be suppressed.'° The 
findings of a master will not be disturbed where 
the facts referred to in his report are pertinent, 
and are, when considered together, sufficient to sup- 
port the findings, but where the facts so referred to 
or any of them are not pertinent, the findings can- 
Numerous exceptions without merit 


. 


The court may confirm,” 


A referee’s report should be 


96. Western Union Tel. Co. v. 
American Bell Tel. Co., 125 Fed. 342, 
60 CCA 220. 

97. U. S. Trust Co. v. Mercan- 
pie Trust Co., 88 Fed. 140, 31 CCA 
427. : 
98. U. S. Trust Co. v. Mercantile 
Taust Co.;, °88 Bed. .140)0, 3lv “CCA 
427. 

99. Boisot v. Amarillo St. R. Co., 
244 Fed. 8388. 

1. Millard vy. Millard, 221 Ill. 86, 


17 NE 595. 
2. La Forest v. William L. Blake 
Co., 100 Me. 218, 60 A 899; Trimmier 


v. Liles, 58 S. C. 284, 36 SE 652. See 
also infra § 797. 

Su iO. G2Ay, brizesy Co; 
Wafer Co., 215 Mass. 100, 102 NE 
87, AnnCas1914C 926; Trimmier v. 
Liles, 58 S. C. 284, 36 SE 652. 

4 Kingman y. Kingman, 150 Ill. 
A. 456 (on its own motion or upon 
exceptions); Pierce v. Coryn, 126 Ill. 
A. 244. 

5. C. A. Briggs Co. v. National 
Water Co., 215 Mass. 100, 102 NE 87, 
AnnCas1914C 926; Trimmier y. Liles, 
58 S. C. 284, 36 SE 652. 

6.26," A. Briges ys Co, 
Wafer Co., 215 Mass. 100, 102 NE- 
87, AnnCas1914C 926; Trimmier vy. 
Liles, 58.8. °C. 284, 36 SE 652. See 
also infra § 793. 

7. Moseley v. Johnson, 144 N. C. 
257, 56 SE 922; Maxwell v. Maxwell, 
67 N.-C. 383; Trimmier v. Liles, 58 
S. C. 284, 36 SE 652. 

[a] In Georgia (1) exceptions of 
fact to an auditor’s or master’s re- 
port are frequently referred to a. 
jury. Phillips v. De Bray, 112 Ga. 
628, 37 SE 887; Stone v. Riser, 111 
Ga. 809, 35 SE 648; Kennedy v. 
Brand, 95 Ga. 539, 20 SE 631; Mac- 
kenzie v. Flannery, 90 Ga. 590, 16 SE 
710; Pool v. Gramling, 88 Ga. 653, 16 
SE 52; Cureton v. Wright, 73 Ga. 8; 
Poullain v. Poullain, 72 Ga, 412; Dil- 
lard v. Ellington, 57 Ga. 567. (2) 
But where there is evidence to sus- 
tain the findings of the auditor, and 
the judge is satisfied therewith, he 
need not submit the. exceptions of 
fact to a jury. Phillips v. Collins- 
ville Granite Co., 123 Ga. 830, 51 SH 
666; Austin v. Southern Home Bldg., 
etc., Assoc., 122 Ga. 439, 50 SE 382. 
(3) He is required to submit such 
exceptions to a jury only when he 
approves them. Austin v. Southern 
Home Bldg., ete., Assoc., supra. 

Submission of issues to jury gen-. 
erally see supra §§ 721-741. 

8. Moseley v. Johnson, 144 N. C.. 
257, 56 SE 922; Maxwell v. Maxwell, 
67 N.C. 383. 

9. Redfern v. Koenemund, 84 N. 
Jey Big: 1643, 95. Ay 132. ‘ 

10. Fitchburg Steam Engine Co. 
v. Potter, 211 Ill. 138, 71 NE 933. 

11. Lawrie v. Silsby, 82 Vt. 505, 
74 A 94, 


v. National 


v. National 
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are properly overruled as a whole and need not be 
passed on in detail? Exceptions founded on the 
alleged wrongful admission or exclusion of evidence 
must be overruled where it does not appear from 
the master’s report that he admitted or excluded 
the evidence as alleged,!* and exceptions on this 
ground will not be sustained unless a material error 
is shown which has been prejudicial to the except- 
ing party.14 Exceptions on the ground that cer- 
tain findings are not supported by or are contrary 
to the evidence must be overruled where the evi- 
dence on which the findings were made is not re- 
ported.1® Exceptions to rulings of law cannot be 
sustained where it is the master’s duty to find the 
facts only and not to report on their legal effect.?® 
An exception to the refusal of a master to make 
rulings of law will be overruled where it does not 
appear that he was required to make any rulings 
upon the point to which the exception is directed, 
or that in fact he made any ruling.'7 An exception 
for failure to make a finding will be overruled when 
the evidence offered to sustain it is not sufficiently 
certain.'® In order that preliminary questions may 
in the first instance be determined by the court of 
last resort, the trial court may sustain exceptions 
to the master’s report and dismiss the bill pro 
forma.!® A decree in favor of plaintiff on the 
points covered by his exceptions in effect sustains 
the exceptions, and a formal order sustaining them 
is not necessary.?° 

[§ 791] b. Matters Considered on Exceptions. 
When a cause is referred to a master to take and 
report the evidence with his conclusions, it is not 
competent on the hearing of the cause for the court 
to hear and consider evidence that was not given 
before the master?! and returned with his report.?? 
But this rule is not violated by the hearing of evi- 
dence to determine whether and what unauthorized 
alterations have been made in the report since it 
has left the hands of the master;?3 nor by the ex- 
amination of the master before whom the evidence 


12. Mountain Lake Land Co. y.|Nash v. Taylor, 


Blair, 109 Va. 147, 63 SE 751. 


EQUITY 


S. C.—State Bank vy. Rose, 
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was taken as to what took place before him, since 
such: testimony does not relate to any issue in the 
case;** and it has been held that this rule does not 
apply in the case of a reference to a master to re- 
port proofs without his conclusions.2° But ‘the 
party’ desiring to offer further evidence must do so 
in apt time, and, if not then, some reason must be 
given to entitle him to do so thereafter.?® It is 
competent for the court on a hearing for the pur- 
pose of finding facts additional to those previously 
found by a committee to receive evidence of facts 
alleged in the bill, which the committee has reported 
as ‘‘not proven.’’?7 Exceptions to a charge in an 
account stated by a master, which was founded on 
a statement presented to the master under the oath 
of the exceptants, may be allowed if it clearly ap- 
pears that such statement in the sworn statement 
was by mistake.?® The evidence before a committee, 
to which a cause has been referred cannot be set 
out, especially where it does not appear to be all 
the evidence, for the purpose of showing that the 
committee did not come to a correct result.2® Where 
the truth of exceptions does not appear on the face 
of the proceedings,*° or is not supported by affidavit 
or otherwise,*t the court cannot ‘consider the ex- 
ceptions. Exceptions will be regarded so far only 
as they are supported by the special statements of 
the master or by evidence brought before the court 
by reference to the particular testimony relied 
upon.*? A statement in an exception to a master’s 
report, of the rulings of the master, must be disre- 
garded as impertinent.*? Exceptions to a master’s 
report are properly overruled where they contain as- 
sertions of counsel as to facts not shown by the 
record.** Exceptions based upon a misapprehen- 
sion of the facts disclosed in the case are properly 


disregarded.*> ‘Trivial exceptions will not be con- 
sidered.*® 

[§ 792] c¢. Harmless Error. A master’s report 

will not be disturbed for errors working no mate- 

rial prejudice to the party excepting.’ If the 

3 N. C. 174. 29. Holabird v. Burr, 17 Conn. 


20 S. | 556 


[§§ 790-792 , 


13. Cook v. Scheffreen, 215 Mass.|C. Eq. 257. 30. Pearson vy. Darrington, 32 Ala, 
444, 102 NE 715. Tenn.—White v. Cox, 4 Hayw. 213. | 227; Thompson y. O’Daniel, 9 N. C. 
14. American Circular Loom Co. [a] Depositions which were not | 307. 


v. Wilson, 198 Mass. 182, 84 NE 1338, 
126 AmSR 409. 


15. Cook v. Scheffreen, 215 Mass. 
rate 102 NE 715. See also supra 
16. Cornellier v. Haverhill Shoe 


Mfg. Assoc., 221 Mass. 554, 109 NE 
643, LRA1916C 218. 
17. Hennessey  v. 219 
Mass. 61, 106 NE 570. 
18. Missouri Pac. R. Co. v. Texas, 
etc., R. Co., 33 Fed. 376. 
19: oe FeAGy. v. Hart, 30 LegInt 


124 


Preston, 


Anderson vy. 
Ill, 164, 16 NE 232. 

21. U. S.—Philadelphia Third Nat. 
Bank v. Chester Valley Nat. Bank, 86 
Fed. 852, 30 CCA 436. 


Henderson, 


Ala.—Barnes‘ vy. Carson, 59 Ala. 
188. 
Ill.— Bolter vy. Kozlowski, 211 Ill. 


79, 71 NE 858; Prince v. Cutler, 69 
Ill. 267; Barrows v. Connelly, 199 
Ill. A. 448; Brueggestradt v. Ludwig, 
82 Ill. A. 4385; Schumann y. Helberg, 
62 Ill. A. 218; Smith v. Billings, 62 
Ill. A. 77. But see Wall v. Staple- 
ton, 177 Ill. 357, 52 NE 477 (requir- 
ing production of cumulative evi- 
dence is not error where the decree 
rendered is the same as the master 
recommended). 

N. Y.—Byington vy. Wood, 1 Paige 
145; Minuse v. Cox, 5 Johns. Ch. 441, 
9 AmD 313. 


offered before the master and were 
not considered by him cannot be 
considered by the court on the hear- 
ing of exceptions. Philadelphia Third 
Nat. Bank v. Chester Valley Nat. 
Bank, 86 Fed. 852, 80 CCA 486; 
Brueggestradt v. Ludwig, 184 Ill. 24, 
56 NE 419 [aff 82 Ill. A. 435]. 

{b] After the overruling of ex- 
ceptions in a cause referred to take 
and report the evidence and the mas- 
ter’s conclusions, defendant may be 
refused leave to introduce evidence. 
Smith v. Billings, 170 Ill. 543, 49 NE 
212 [aff 62 Ill, A. 77]. 

22. Kilpatrick vy. Henson, 81 Ala. 
464, 1 S 188; Sparhawk v. Wills, 5 
Gray (Mass.) 423; Beard v. Spald- 
ing, 12 Mich. 309. 

[a] Depositions taken by the au- 
ditor and returned into court, but 
not attached to or forming a part 
of his report, cannot be used on the 
trial of the cause. Beard v. Spald- 


ing, 12 Mich. 309. 

23. Bolter v. Kozlowski, 211 Ill. 
9 CL,, NG Sb Ss 

24 Coel v. Glos, 282 Ill. 142, 83 


NE 529, 15 LRANS 413. 

25. Griswold v. Griswold, 111 Ill. 
A. -269: 

26. Griswold y. Griswold, 111 Ill. 
A. 269. 

27. Converse y. Hartley, 31 Conn. 


372. 
28. Marlatt v. Smith, 23 N. J. Eq. 


N. C.—Atkins v. Kron, 43 N. C..1;'56. 


31. 
307. 
32. U. S.—Farrar v. Bernheim, 75 
Med. 186,421 “CCA... 2645 Rarrars ve 
Bernheim, 74 Fed. 435, 20 CCA 496; 
Jones vy. Lamar, 39 Fed. 585; Dexter 


Thompson y. O’Daniel, 9 N. C. 


VenArnold. ss Ub. UCas 2 Noy neioos. 
Sumn. 108. f 

Ala.—Pearson y. Darrington, 32 
Ala. 227. ; 


Ga.—Murphey v. Bush, 122 Ga. 
715, 50 SE 1004. 

Ill.—MecMannomy vy. Walker, 63 
Til.? As’ 259: 


Be: to ee v. Whittier, 36 Me. 

Mass.—Boston Iron Co. y. King, 2 
Cush. 400. 

33. O’Brien v. Keefe, 175 Mass. 
274, 56 NE 588. 

384 O’Brien v. Keefe, 175 Mass. 


274, 56 NE 588. 

35. Jackson v. Jones, 9 W. Va. 1. 

36. Randall v. Moody, 87 Vt. 68, 
88) A321. 

387. U. S.—McElroy v. Swope, 47 
Fed. 380; Gottfried vv. Crescent 
Brewing Co., 22 Fed. 433 [rev on 
other grounds 128 U. S., 158, 9-SCt 
83, 32 L. ed. 390]; Mason v. Crosby, 
dls Cas. No. 9,236, 3 Woodb. & M, 

Conn.—Tyler v. Todd, 36 Conn. 218. 

Ga.—McDougald v. Dougherty, 11 
Ga. 570. 

N. J.—Leach v. Leach, 72 N. J. 
Eq. 571, 66 A 595; Blauvelt, v. Acker- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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master makes a ruling upon a question which might 
have been reserved for the court, if his ruling is 
right, an exception will not be sustained.28 But a 
finding made at the request of one party, although 
on a matter not in issue, if prejudicial to the in- 
terests of the other party, is ground for sustaining 
an exception.®® 

[§ 793] d. Recommittal and Withdrawal. The 
report of a master, when filed, does not become 
property in which the parties have a vested right, 
being merely advisory to the court, and the court 
may recommit such a report after it has been filed,*° 
or permit the master to withdraw it for correction 
or amendment.*? When such action is taken the pow- 
ers of the master originally derived from the court 
are renewed for the purposes for which the recom- 
mittal is made or the withdrawal permitted.42, Where 
a master is permitted to withdraw his report for cor- 
rection or amendment, he should not reverse his 
former findings as to the facts or law without no- 
tice to the parties.4* A motion to recommit is 
usually addressed to the discretion of the court,* 
and ordinarily will not be granted in the absence of 
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special reason therefor.*® A case may be recom- 
mitted for the master to supply an inadvertent 
omission in his report.*® It is competent for the 
court to recommit the case to the master when it 
is found that he has committed an error,*™ has re- 
fused to hear counsel in argument,‘® has filed his 
report without giving the parties an opportunity 
to file objections to it,t® or has failed to find on 
all matters referred to him and material to the 
ease.°° Where the report is vague and defective,>! 
or is obscure, confused, and so unintelligible that 
the court cannot pass upon it satisfactorily,®? the 
court will order a recommittal. A cause may be 
recommitted where its proper disposition calls for 
the taking of further evidence.®? But it is not 
usual for the court to recommit a report to the mas- 
ter to take further testimony and revise his con- 
clusions after full opportunity has been given to 
the parties to introduce testimony,°? especially 
where the party so moving has filed no exceptions 
to the report.®> A cause should not be recommitted 
for newly discovered evidence unless there is a 
showing of additional evidence, such as would ma- 


many.235.N..J. Hq. 495 [aff 125, N. J. 
Eig. 570]. : 

N. C.—Phelan y. Hutchison, 62 N. 
Cc. 116, 93 AmD 602; Shutt v. Car- 
loss, 36 N. C. 232. 

Pa.—Hully v. Havens, 3 LuzLeg 
Reg 185. 

Porto Rico.—Berwind-White Coal 
Min. Co. v. Boringuen Sugar Co., 7 
Porto Rico Fed. 249. tor 


Tenn.—Pitman v. 
A.) 46 SW 464. 

Vt.—Randall v. Moody, 87 Vt. 68, 
88 A 321. 


England, 


38. Perry v. Pye, 215 Mass. 403, 
102 NE 653. 
39. Newton Rubber Works v. De 


las Casas, 182 Mass. 436, 65 NE 816. 

40. National Folding-Box, etc., 
Co. v. Dayton Paper-Novelty Co., 91 
Fed. 822. 

41. National Folding-Box, etce., 
Co. v. Dayton Paper-Novelty Co., Ue 
Fed. 822. 

42. National Folding-Box, etc., Co. 
v. Dayton Paper-Novelty Co., 91 Fed. 
822; Van Ness v. Van Ness, 32 N. J. 
Eq. 729. 

43. National Folding-Box, etc., Co. 
v. Dayton Paper-Novelty Co., 91 Fed. 
822. 

44, Ga.—Mitchell v. Schmidt, 123 
Ga. 418, 51 SE 408. 

Ill.—Fox v. Produce Coal Storage 
Exch., 192 Ill. A. 301. 

Mass.—Clark v. Young, 231 Mass. 
156, 120 NE 397; Baush Mach. Tool 
Co.) Vv. UHill? 231. Mass,"30; 220, "NE 
188; Thompson vy. Davis, 225 Mass. 
385, 114 NE 680; Smith v, Lloyd, 224 
Mass. 173, 112 NE 615; Cunningham 
v. Worcester Five Cents Sav. Bank, 
223 Mass. 361, 111 NE 898; Hennes- 
sey v. Preston, 219 Mass. 61, 106 NE 
570; Herbst vy. Fidelia Musical, etc., 
Corp., 218 Mass. 174, 105 NE 629; 
Burnham v. Dowd, 217 Mass. 351, 
104 NE 841, 51 LRANS 778; Blodgett 
vy. Ahern, 217 Mass. 262, 104 NE 434; 
Stevens v. Rockport Granite Co., 216 
Mass. 486, 104 NE 371, AnnCas1915B 
1054; Ball v. Allen, 216 Mass. 469, 
103 NE 928, AnnCas1917A 1248; War- 
field v. Adams, 215 Mass. 506, 102 
NE 706; Ginn v. Almy, 212 Mass, 
486, 99 NE 276; Atty.-Gen. v. Vine- 
yard Grove Co., 211 Mass. 596, 98 
NE 1070; Casey v. May, 211 Mass. 
243, 97 NE 913; Crosier v. Kellogg, 
210 Mass. 181, 96 NE 76; Barnett 
v. Rosenberg, 209 Mass. 421, 95 NE 
849; Duffy v. Hogan, 203 Mass. 397, 
89 NE 630; American Circular Loom 
Co. v. Wilson, 198 Mass. 182, 84 NE 
133, 126 AmSR 409; Taber v. Breck, 
192 Mass. 355, 78 NE 472; Bakshian 
v. Hassanoff, 186 Mass. 255, 71 NE 
555; Henderson v. Foster, 182 Mass, 
447, 65 NE 810; Cawley v, Cawley, 


181 Mass. 451, 63 NE 1070. 

Tenn.—Powers-Taylor Drug Co. v. 
Wafford, (Ch. A.) 53 SW 243. 

Vt.—Thompson-Starrett Co. v. E. 
B. Ellis Granite Co., 86 Vt. 282, 84 
A 1017; Allen v. Allen, 79 Vt. 173, 
64 A 1110; Sowles v. Sartwell, 76 
Vt, OG Aco ae 
Report on evidence.—A mo- 
tion to recommit a report to a 
master for a report of the evidence 
on which his findings are based is 
addressed to the sound discretion of 
the court. Smith v. Lloyd, 224 Mass. 
178, 112 NE 615; Mathews v. Col- 
burn, 215 Mass. 571, 102 NE 941; 
Cook v. Scheffreen, 215 Mass. 444, 
102 NE 715; Crosier v. Kellogg, 210 
Mass. 181, 96 NE 76; Henderson v. 
Foster, 182 Mass. 447, 65 NE 810. 

45. St. Joseph Mfg. Co. v. Hub- 
bard, 86 Ind. A. 84, 75 NE 17; Smith 
v. Lloyd, 224 Mass. 173, 112 NE 
615; Herbst v. Fidelia Musical, etc., 
Corp., 218 Mass. 174, 105 NE 629; 
Barnett v. Rosenberg, 209 Mass. 421, 
95 NE 849; Henderson vy. Foster, 182 
Mass. 447, 65 NE 810. . 
ia Bryant v. Hendee, 40 Mich. 

47. U. S.—Riverside Heights Orange 
Growers’ Assoc. v. Stebler, 240 Fed. 
708, 1538 CCA 501. 

Fla.—Brokaw v. McDougall, 20 Fla. 
212, 

Ga.—Phillips v. Collinsville Gran- 
ite Co., 123 Ga. 830, 51 SE 666 


11.—Laswell vy. Robbins, 39 Ill. 
219. 

Ky.—Bolware v. Bolware, 1 Litt. 
124 


Wis.—Carman v. Hurd, 1 Pinn. 619. 


48. Whiteside v. Pulliam, 25 Ill. 
285. 

49. Hillier v. Farrell, 185 Mass. 
434, 70 NE 424. 

50. Ky.—Forest Hill Bldg., etc., 
Assoc. v. McEvoy, 66 SW 10381, 24 
KyL 161. 

Mass.—Snow Iron Works v. Chad- 
wick, 227 Mass. 382, .116 NE .801, 


LRA1917F 755. 
N. J.—Freehold Dutch Church vy. 
Smock, 1 N. J. Hq. 148. 
751, 27 


Va.—Jones v. Byrne, 94 Va 
SE 591. 
W. Va.—King v. Burdett, 44 W. Va. 


561, 29 SE 1010; White v. Drew, 9 
W. Va. 695. 
51. Bolware v. Bolware, 4 Litt. 


(Ky.) 256; Snow Iron Works v. Chad- 
wick, 227 Mass. 382, 116 NE 801, 
LRAi917F 755. 

100 Miss. 48, 


52. Reid vy. Freed, 
56 S 278. 
53. U. S.—Westlake v. Marrin, 176 
Fed. 742; Magic Ruffle Co. v. Elm 
City Co., 16 F. Cas. No. 8,950, 14 
Blatchf. 109. 
Ala.—Nunn v, Nunn, 66 Ala. 35. 


Fla.—Manassee v. Dutton Bank, 70 
Fla. 427, 70 S 368; Fuller v. Fuller, 
23 Fla. 236, 2 S 426. See also Manas- 
see v. Dutton Bank, 70 Fla. 427, 70 
SE 463 (whére defendants reserve 
the right to offer further testimony, 
if plaintiff was able to maintain his 
bill of interpleader). 

Ill.—Junetion Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 
78 NE 902; Wall v. Stapleton, 177 
Ill. 357, 52 NE 477; Scofield v. 
Marinette Saw Mill Co., 153 Ill. A. 
469; Smyth v. McKernan, 41 Ill. A. 
1:32; 


Lo deaaie 
Marsh. 506. 

Md.—Worthington vy. Hiss, 70 Md. 
172,16 A 534, 17 A 1026; Dixon v. 
Dixon, 1 Mdw Chr 271; 

Mass.—Casey v. May, 211 Mass. 
243, 97 NE 913. 

N. Y¥.—Manhattan Co. v. Evertson, 
4 Paige 276. 

Pa.—Conner’s Hst., 21 Pa. Dist. 107. 

S. C.—Owen v. Foreman, 8 S. C. 
Hq. 165. 

Va.—Repass v. Moore, 96 Va. 147, 
30 SE 458; Jones v. Byrne, 94 Va. 
Tol, 2% SH 591s" Williamsa vy. Clark: 
93 Va. 690, 25 SE 1013; Williams v. 
Donaghe, 1 Rand. (22 Va.) 300. 

W. Va.—Holt v. Taylor, 43 W. Va. 
153, 27 SE 320; Woodyard v. Polsley, 
14 W. Va. 211. 

[a]. If through 
party neglects to offer evidence 
which would have supported his 
claim, he should move to recommit 
the report for the hearing. of fur- 
ther evidence. Atlas Shoe Co. v. 
Bioom, 209 Mass. 5638, 95 NE 952. 

[b] ‘Where additional exceptions 
to the master’s report, which were 
not presented as objections to the 
master nor considered by him, are 
filed with the court, the cause should 
be re-referred to the master for fur- 
ther ' proofs relative to such excep- 
tions. Green Lumber Co. v. Nutri- 
ment Co., 113 Ill.-A. 635 [aff 224 111. 
234, 79 NE 621]. 

[c] On petition for rehearing.— 
Where a suit is referred with power 
to fix the form of a final decree and 
after the report a petition for re- 
hearing is presented on the ground 
of newly discovered evidence, the 
court may recommit with power to 
hear the evidence and vary the de- 
cree. ASp v. Warren, 108 Mass. 
587. 

54. Empire Trust Co. v. Egypt R. 
Co., 182 Fed. 100; Omaha Horse R. 
Co. v. Cable Tramway Co., 32 Fed. 
727 [app dism 140 U. S. 674, 11 SCt 
1018, 35 L. ed. 600]; Feige v. Bab- 
cock, 111 Mich. 538, 70 NW_ 7. 

55. Empire Trust Co. v. Egypt R. 
Co., 182 Fed. 100. 


Ky.—Honore vy. Colmesnil, 


inadvertence a 
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terially affect the result if the same was heard and 
considered.°° 
rejected testimony the proper practice is to recom- 
mit the cause with directions to receive the testi- 
mony.’ If a master presents a second or supple- 
mental report, without authority, showing the exist- 
ence and proof of a matter inadvertently omitted 
from his first report,®* or the evidence of new facts 
which would probably produce a different resuilt,°° 
a recommittal should be ordered. A report made 
while a cause stood dismissed, and before it was 
reinstated, will be recommitted.®° Although the 
report may be in exact conformity with the views 
expressed and the directions given in a preceding 
order, it is entirely competent for the court to re- 
ject the report and order another to be made upon 
different principles.*1 Where the principal defend- 
ant dies and the cause is revived and converted into 
a general creditors’ bill, an unconfirmed report to 
which numerous exceptions have been filed cannot 
be confirmed against the objections of new and in- 
terested parties to the suit, but the same must be 
recommitted without regard to such unconfirmed 
report.°* A recommittal will not ordinarily be 
granted at the imstance of a party whose own 
negligence has created the occasion therefor.®* 
There will be no recommittal for the correction of 
slight errors,** for the statement of a. con- 
ceded fact,®> for the proof of a defense not 
pleaded,*® to enable a party to demand an issue,®” 
to obtain further findings not required by the origi- 
nal order but which would tend to support excep- 
tions,®8 to reéxamine a witness, except in case of a 
clear mistake or omission,®® or in a matter of ac- 
count, for the purpose of seeing if the discovery 
of a mistake is not possible.7° A report will not be 
recommitted because of the taking down of irrele- 
vant evidence and the failure to pass upon its ad- 
missibility where there is other and sufficient evi- 
dence to the same point to justify the conclusion 
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Where the master has erroneously 
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reached.” Where a master’s report is so made as 
to apply to either view of the law the court may 
take, another reference is not necessary merely 
because his conclusion was based on one view only.’ 
A report may be confirmed in part and recommitted 
in part,’* or after a reference to two commissioners 
and a report by ‘one alone there may be a recom- 
mittal to that one.7* The master must confine him- 
self to the order of recommittal,”> and a recommittal 
for a specific purpose does not open the case gen- 
erally for review.”© The decision of the court that 
further findings are necessary is a judicial deter- 
mination of that question, and where an order of 
recommittal has been made for that purpose, until © 
it is reversed or complied with, the court cannot 
make a decree.” 

An application to recommit for lentes evidence 
should name the witnesses *® and state the character 
of the evidence.?® . The court will receive eyi- 
dence of extrinsic facts in support of an applica- 
tion to recommit.° It is proper for the court to 
hear a motion for the recommittal of a report at the 
same time that a motion-for the confirmation of the 
report is heard.*+ 

Notice. No notice to the parties is necessary on 
a recommittal to correct a report where no new 
evidence is to be taken.®? 

Amendment of the bill may require a recommittal 
for a report in conformity with new issues or with 
regard to the rights of new parties.®° 

Recommittal ex mero motu. In a proper ease the 
court may of its own motion recommit a master’s 
report.*# 

A formal order denying a motion to recommit is 
not necessary where the report is confirmed.® 

[§ 794] e. Correction by Master without Re- 
committal. Without recommittal the master may 
be permitted to amend his report in small matters,®* 
as by correcting .a mistake in ecaleulation,®’ and he 
may be permitted to. amend it by making it con- 


56. Matthews v. Whitethorn, 220 | evidence. Thomas v. Dawson, 9! field Junction Coal Co., 222 Ill. 600, 
Ill. 36, 77 NE 89. Gratt.wGo0) Va.) Dole 78 NE 902 [aff 122 Ill. A. 574]. 

57. Brueggestradt v. Ludwig, 184 64. Taylor v. Robertson, 27 Fed. Pa.—In re Hmig, 186. Pa. 409, 40 
Ill. 24, 56, NE 419 [aff 82 Il. A. 485].| 537 [rev on other grounds 132 U. S.|A_ 522. 


58. Kanawha Valley Bank v. Wil- 
son, 25 W. Va. 242. 


oe Oden v. Taul, 2 B. Mon. (Ky.) 
45. 

60. Williamson v. Childress, 4 
Hen. & M. (14 Va.) 449. 


61. Peyton v. Ayres, 2 Md. Ch. 64. 

62. Holt.iv. Holt, 467 Wich Va. (39,7, 
35° SH 19. 

63... U. S.—Reading .)\Ins.- Co. ;v: 
Hegelhoff, 115 Fed. 398; Cimiotti Un- 
hairing Co. v. Browsky, 113 Fed. 699; 
New York Cent. Trust Co., v. Georgia 
Pac. R. Co., 83 Fed. 386 [rev on other 
grounds 87 Fed. 288, 30 CCA 648]; 
Fischer v. Hayes, 16 Fed. 469. 

Ill.— Gould v. Elgin City Banking 


Co;, 1136. Ill. 60, 26 NEA 497 [afl 36 
Tea. 89.0]. 

Ky.—Slaughter v. Slaughter, 8 B. 
Mon. 482. 

Vt.—Sowles v. Sartwell, 56 A 282. 

Va.—Snickers v. Dorsey, 2 Munf. 
(16 Va.) 505. 

W. Va.—Grantham y. Lucas, 24 


Wr Vian 280. 

See also Barnum y. Barnum, 42 
Md. 251 (while an auditor’s accounts 
will not be opened at the instance 
of.a party in default, where the 
accounts have to be remanded for 
other causes, such party will be per- 
mitted to produce his evidence en- 
titling him to a credit which he 
claims). 

[a] Delay excused.—Where a re- 
port was returned before defendant’s 
evidence was in and defendant on 


exceptions excused his delay, a re- 


committal was ordered to receive his ! 


Al LO SCE 13800383 lu eds 141 1) see 
also Rochester Bank v. Emerson, 10 
Paige (N. Y.) 359 (court may correct 
clerical mistakes in a master’s re- 
port). 

65. Jennings v. Dolan, 29 Fed. 861 


[app wdismiur 39. Ua IS aaah Sot 
584, Sol wed: sel aa ‘ 

66. Lemon v. Rogge, (Miss.) 11 
S 470. 

67. Vandermark’s BHst., 2 LuzLeg 
Reg (Pa.) 83. 

68. Cawley v. Cawley, 181 Mass. 


451, 63 NE 1070. 
69. Nece v. Pruden, 8 Phila. (Pa.) 


70. Van Ness v. Van Ness, 32 N. 
J. Eq. 669 [rev on other grounds 32 
ING SOO ote Gal 


Wi. Bards Hsti, i3, Pa. Dist.obes 


pileris Est., 20 LaneLRev (Pa.) 
72. Hall v. McAllaster, 41 App. 
CDEC ee O de 

73. Callender v. Colegrove, 17 
Conn. 1; Mitchell v. McKinny, 6 
Heisk.- (Tenn.) 83. 

[a] Reservation by court.—The 


court may reserve authority on re- 
committal to determine itself some of 


the matters. Mitchell v. McKinny, 
6 Heisk. (Tenn.) 83. 

74. Poindexter v: La Roche, 15 
Miss. 699. 

75. Ala.—Taylor v. Kilgore, 33 
Ala. 214. 

Ark.—Walworth v, Birch; 81 Ark. 
52, 98 SW 717. 


_ Fla.—Harris v. Ferris, 18° Fla. 84. 
Ill:—Junction Min. Co. v. Spring- 


[a] Rule applied.—Where a mas- 
ter is directed to. restate his ac- 
count so as to make it conform to 
the court’s ruling, without directions. 
to take further evidence, he has no 
authority to hear additional evidence. 
Walworth v. Birch, 81 Ark. 52, 98 
SW 717. 

[b] Difference between opinion 
and order.—Where there is a differ- 
ence between the opinion of the chan- 
cellor on the report and his order 
of recommittal, it is the duty of the 
master to follow the order. Tay- 
lor v. Kilgore, 33.Ala. 214. 

76. Clark v. Willoughby, 1 Barb. 
Ch. (N._Y.) 683. Everhart. v.. Ever- 
hart, 2 Kulp (Pa.) 358.. 

77. Randall v. Randall, 55.Vt. 214. 

78. Rouss v. Kendrick, (Tenn. Ch. 
A.) 41 SW 1074. 

79. Matthews v. Whitehorn, 220 
Tll. 36, 77 NE 89; Rouss v. Kendrick, 
(Tenn. Ch." A.) 41° SW 1074: 

80. Peck v. Metcalf, 8 R. I. 386. 

81. Eddy v. Fogg, 192 - Mass. 543, 
78 NE 549. 

82. Prince -v. Cutler, 69 Ill. 267. 

83. Mears v. Dole, 135 Mass. 508; 
ELON t’ va Holt, 46 We Var 899 aaa 
SHY 19: 

84. Alford v. Bennett, 279 Ill. 375,' 


117 NE 89; Welch v. Central San 
Sea oe Inc., 7 Porto Rico Fed. 


85. Fuller v. Fuller, 228 Mass. 441, 
117 NE 838. 

86. Howe v. Russell, 36 ‘Me. 115; 
Heywood v. Miner, 102 Mass, 466. 

87. Howe v. Russell, 36 Me. 115; 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number: 
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form to the facts.88 An error may be corrected, 
after confirmation,®® but not after a decree founded 
thereon, without setting aside the decree.®° 

[§ 795] f. Correction by Court without Recom- 
mittal. Upon the discovery of error in the mas- 
ter’s report it is not essential that the cause be re- 
committed, but. the court may itself make findings 
and determine the questions upon the testimony 
reported by the master,®' or from the facts in the 
case aside from the evidence before the master.?? 
The court may in like manner find additional facts 
where the report is incomplete,®? and may find ulti- 
mate facts and draw conclusions from specific facts 
reported,°* which are reasonably warranted there- 
by,®? and which it deems material.°* Where the 
report in effect contains a statement of all the ma- 
terial evidence upon a point, on which there is no 
finding of fact, the court. itself should reach a con- 
clusion, and not recommit.®? The report of a mas- 
ter is a record of the court, and may be corrected 
by the court so as to speak the truth, by expunging 
fraudulent alterations, without any motion or writ- 
ten pleading being made by a party interested 
therein.°§ 

Restating account. It is error for the court at the 
hearing to remodel and restate a whole account 
stated in a master’s report, and enter a decree on 
its own statement without reference to the account 
stated by the master or to the action of the parties 
in excepting or not excepting thereto. 

Correction of testimony. A witness before the 
master may be permitted to correct his testimony in 


open court on a preliminary showing of mistake.t 


Consent reference. When pursuant to a stipula- 
tion of the parties, all the issues are referred to a 
master to take the proofs and report the same, to- 
_ gether with his findings, the court cannot proceed 
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to make findings of its own because the master 
failed to make findings on all the issues, or for other 
insufficiency in his report, but in such ease the 
cause should be resubmitted with proper instruc- 
tions.? 

[§ 796] g. Reference to Another Master. The 
court may, when it thinks proper, recommit the 
cause to another master,® but such action is discre- 
tionary with the court.t After the suppression of 
a master’s report for improper conduct, if the case 
is referred, it should be sent to another master,® 


/ and unless the parties consent that the latter may 


report his findings from the testimony already 
taken, the reference should be for new proofs and 
report. Where a bill and a supplemental bill are 
referred to different masters, and their reports are 


-utterly inconsistent, the whole matter is properly 


referred to another master.” 

[§ 797] h. Confirmation of Report. The mas- 
ter’s report has no efficacy until it is confirmed.’ 
The practice as to obtaining a confirmation by the 
court varies. In some jurisdictions a practice sim- 
ilar to the old chancery practice, under which a rule 
was entered of course that the report stand con- 
firmed unless within eight days the adverse party 
should show cause to the contrary,® has been fol- 
lowed.t° Hlsewhere there are general practice 
rules, taking the place of the special rule nisi, 
whereby the report stands confirmed unless excep- 
tions are filed within a time fixed by the rule." 
Notwithstanding such a rule, the court may prop- 
erly enter an order of confirmation, thereby mak- 
ing everything appear of record.1* Although it is 
the better practice to confirm a master’s report 
formally, such formal confirmation is not neces- 
sary.1° A confirmation is sometimes implied, as 
from an order overruling exceptions,'* or from en- 


Utica Ins: Co. v.. Lynch, 2 Barb. 
GinF CNiy LY Se ab 73e 

88. Heywood v. Miner, 102 Mass. 
466; Laing. v. Byrne, 34 N. J. Eq: 
D2. 

g9. Cochran y. Lynah, 8 S. C. Eq. 
514. 

90. Utica Ins. Co: v; Lynch, 2 
Banb; Chi ~CN.b4¥is): 2573. 

91. Ala.—American Freehold Land 


Morig. Co. v. Pollard, 132 Ala. 155, 


| 32 S 680. 


Cal.—McHenry v. Moore, 5 Cal. 90. 

Ill.— Whittemore v. Fisher, 132 Ill. 
243, 24 NE 6386. But see Miller v. 
People’s Lumber Co., 98 Ill. A. 468 
(the court has no power to alter the 
master’s report). “ 

Miss.—Davis v. Roberts, Sm. & M. 


| Ch. 548. 
N. J.—Huston v. Cassidy, 14 N. J. 
|. Bq. 320. 
N. Y.—Taylor v. Read, 4 Paige 
561. 


)) master, 


i Gharge. 
}, 111. 


' Henderson v. Harness, 
$56 NE 786; Wolfe v. Bradberry, 140 


|)Mon. 71. 


Okl.—Perryman v. Woodward, 37 


I Ok1, 792, 133 P 244. 


Pa.—Gaines v. Brockerhoff, 136 Pa. 


275, 19 A958. 


Tex.—Richie v. Levy, 69 Tex. 133, 
(6 SW 685. 
; Rule applied.—Where an ex- 
is sustained to an item of 
wrongfully allowed by the 
the report should be cor- 
irected by striking out such improper 
Hollingsworth vy. Koon, 117 
511, 6 NE 148, 8 NE 193. 
92. Witters v. Sowles, 43 Fed. 405. 
93. Knapp v. White, 23 Conn. 529; 
184 Til; 520, 


Wi Tll. 578, 30 NE 665; Pogrotzky v. 
Levatinsky, 218 Mass. 116, 105 NE 
457; Johnson v: Gallagos, 10 N. M. 

at 600 P71. . 

| 94; Conn.—Callender v. Colegrove, 


Si Conns y. 


Tll.—Haworth v. Huling, 87 Ill. 23. 
- Ky.—Moore v. Beauchamp, 4 B. 
fae 


Mass.—Reardon vy: Reardon, 225 
Mass. 255, ° 114° NE 359;'° Smith ~ v. 
Kenney, 213 Mass. 6, 99 NE 468; 


Brighton Packing Co. v. Butchers’ 
Slaughtering, ete., Assoc., 211 Mass. 
398, 97 NE 780; Rosenberg v. Schraer, 
200 Mass: 218, 86 NE 316; American 
Circular Loom Co. v. Wilson, 198 
Mass. 182, 84 NE 133, 126 AmSR 409; 
Kennedy v. Welch, 196 Mass. 592, 
SSMeNBye tse Pe 

N. Y.—Carpenter v. Schermerhorn, 
2 Barb. Ch. 314: 

Pa.— Wagner Vv. Goodwin Gas 
Stove, etc., Co., 2 Pa. Co. 113; McCay 
v. Black, 14 Phila. 635. 

Vt.—Davenport v. Crowell, 79 Vt. 
419, 65. A557. 

“The right of the judge to make 
further or different findings by in- 
ferences drawn from the facts re- 
ported by the master is settled.” 


|Hawkes v. Lackey, 207 Mass. 424, 431, 


93 NE 828, 

95. Smith v. Kenney, 213 Mass. 6, 
99 NE 468; Kennedy v. Welch, 196 
Mass. 592, 83 NE 11; Davenport v. 
Crowell, 79 Vt. 419, 65 A 557. 

96. Kennedy v. Welch, 196 Mass. 
592, 83 NE 11. 

97. Ohde v. Cronin, 222 Mass. 131, 


109 NE 898. 

98. Bolter v. Kozlowski, 211 II. 
79, 71 NE 858. 

99. Poling v. Huffman, 48 W. Va. 


639, 37 SE 526; Holt v. Holt, 46 W. 
Vawooia oo, SiH 19 “Baltimore, ete, 
R. Co. v. Vanderwerker, 44 W. Va. 
229, 28 SE 829; Ward v. Ward, 21 


Wis) Via et 262). : 

1. Barnum v. Barnum, 42 Md. 
PSB 

2. Connor v. U. S., 214 Fed. 522, 
131 CCA 68. 


3. Williamson v. Childress, 4 Hen. 
& M. (14 Va.) 449. ‘ 

4 Cunningham v. Worcester Five 
Cents Sav. Bank, 223 Mass. 361, 111 
NE 898. : 

5; Fitchburg Steam Engine ‘Coe: v. 


Potter, 211 Ill. 138, 71 NE 933. : 

6. Fitchburg Steam Engine Co. v. 
Potter, 211 Ill. 138, 71. NE’ 933. 

7. Waterman vy. Buck, 63 Vt. 544, 
22 A*15. 

8. Dorsey v. Hammond, 1 Bland 


(Md.) 463; Hunt v. Blliott, 8 S. C. 
Bq. 90; Champlin v. Memphis, etc., 
R. Co., 9 Heisk. (Tenn.) 683; Scott 


v. Livesey, 2 Sim. & St. 300, 1 Eng 
Ch 300, 57 Reprint 361; 2 Daniell Ch. 

Pr. p 944. 
9. Bennett Office Master p 23; 2 
Walk. 


Daniell Ch. Pr. p 947. 

10. Suydam v. Degquindre, 
(Mich.) 23; Weber v. Weitling, 18 N. 
J. Eq. 39; Brundage v. Goodfellow, 8 
N. J. Eq. 513; Clark v. Willoughby, 
1 Barb. Ch. (N. Y.) 68; New Yark 
F. Ins. Co. v. Lawrence, 6 Paige (N. 
Y.) 511. See also Case v. Abeel, 1 
Paige (N. Y.) 630 (practice applied 
to a certificate of master as to insuf- 
ficiency of an examination). 

11. See statutes and court rules; 
and Pewabic Min. Co. v. Mason, 145 
UW. S2'349; 12k SCE 887, 36) Leds ez 
In re Pierce, 210 Fed. 387; Gasquet 
v. Crescent City Brewing Co., 49 Fed. 
493; Welch v. Central San Cristobal, 
Inc., 7 Porto Rico Fed. 288; Berwind- 
White Coal Min. Co. v. Borinquen 
Sugar Co., 7 Porto Rico Fed. 240, 8 
Porto Rico Fed. 168. 

12. Berwind-White Coal Min. Co. 
v. Borinquen Sugar Co., 7 Porto Rico 
Fed. 240. 

13. Lavette v. Sage, 29 Conn. 577; 
American Circular Loom Co. v. Wil- 
son, 198 Mass. 182, 84 NE 133, 126 
AmSR 409. 

fa] An acceptance of a report 
from a committee appointed by the 
court, if there is nothing more, is 
an adoption of the finding of the 
committee by the court; and a suf- 
ficient finding of the facts reported. 
Lavette v. Sage, 29 Conn. 577. “ 

14. White v. Hampton, 10 Iowa 
23820 5 “2a 6 VB OOH : ; 
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tering a decree based upon the report. Where 
a report containing rulings of law is confirmed 
by the court, such rulings may be considered as 
adopted by the court.1¢ An order of confirmation 
made before expiration of the time to file excep- 
tions is premature and should be set aside,’’ but 
thereafter the report may at any time be con- 
firmed.ts The pendency of a trustee process, at- 
taching the funds of plaintiff in the hands of de- 
fendant, will not prevent the acceptance of the re- 
port of a master, to whom the case had been re- 
ferred, although it may delay the entry of a final 
decree.t2 The court will not allow a report to be 
filed and confirmed nune pro tune, except on terms 
protecting the interests of the parties.2° One in 
contempt cannot raise the objection that a suffi- 
cient time did not elapse between the report of the 
master and its confirmation.24_ A master’s report 
is not evidence before confirmation,?? but is admis- 
sible as such after exceptions have been overruled.?* 

Nature of order. An order of confirmation is in- 
terlocutory only and subject to modification; it is 
not an adjudication.24 But a final decree confirm- 
ing a master’s report makes all the findings of fact 
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contained in the report conclusive between the par- 
ties.25 Nor is it material that this final decree is 
entered by consent of the parties.?® 

Setting aside order. The confirmation may be set. 
aside for cause,?? at the same term,?* upon a direct. 
petition.2® But such an order will not be set aside 
after several terms have elapsed.*° After affirmance 
by an appellate court such an order cannot be set 
aside.*!. Whether an interlocutory decree confirm- 
ing a report shall be modified or wholly set aside 
or not is a matter resting in the sound discretion 
of the court to be exercised according to the par- 
ticular circumstances of the case.*? It requires a 
very strong showing to make the court reopen the 
confirmation of a report where no exceptions have 
been filed.2? Where an order of confirmation has 
been set aside the right to except to the report is 
not limited to the parties. attacking it.%4 

Review. An appellate court is reluctant to dis- 
turb a master’s findings when they have been con- 
firmed below,*®> and they should be permitted to 
stand unless there is some obvious error or mistake 
therein.?¢ 


XXI. DISMISSALS 


[§ 798] A. Voluntary Dismissals—1. In Gen- 
eral. The general rule is that plaintiff in an 


Daniel, 16 S. 


15. Johnson v. Meyer, 54 Ark. 437, | ra 
c 


16 SW 121; Portoues v. Holmes, 33 


C. Eq. 157. 
Confirmation of report stating 


equity suit has the right at any time before decree,** 
/ 


NE 962; Langlois v. Matthiessen, 155 
Ill. 230, 40 NE 496; Reilly v. Reilly, 


Til. A. 312; American Circular Loom 
Co. v. Wilson, 198 Mass. 182, 84 NE 
133, 126 AmSR 409. 

16. Cook v. Scheffreen, 215 Mass. 
444, 102 NE 715. 

27. Tindal- v= Tindal,- 1S. C. “111. 

18. Coates v. Muse, 5 F. Cas. No. 
2,916, 1 Brock. 529; Taylor v. Rob- 
erts, 3 Ala. 83; Findley v. Smith, 42 
W. Va. 299, 26 SE 370. 


19. Rennell. v. Kimball, 5 Allen 
356. 

20. Rochester Bank v. Emerson, 10 
Paige (N. Y.) 359. 

21. Butler v. Butler, 11 Ala. 668. 

22. Diffenderffer v. Winder, 3 Gill 
& J. (Md.) 311; Nash v. Hunt, 116 


Mass. 237; International, etc., R. Co. 
v. Concrete Inv. Co., (Tex. Civ. A.) 
201 SW 718; San Antonio, etc., R. Co. 
v. Ryan, (Tex. Civ. A.) 47 SW 749. 
23. Richie v. Levy, 69 Tex. 133, 6 
SW 685. : 
24. Ala.—Rust v. Mobile Electric 
Lighting Co., 124 Ala. 202, 27 S 262. 
Ky.—Adkisson v. Dent, 88 Ky. 628, 
11 SW 950, 11 KyL 85; Newport v. 
Longsdale Iron Co., 13 KyL 300. | 
Me.—Pitman vy. Thornton, 65 Me. 


95, 

Mass.—Nash v. Hunt, 116 Mass. 
237. 

Mich.—Kingsbury v. Kingsbury, 20 
Mich. 212. 

N. Ci—Carter vi Privatt, 56 .N.)'C. 
345. 

Ss. C—Cruger v. Daniel, 16 S. CG 
Eq. 157. 

W. Va—Huntington First Nat. 


Bank v. Simms, 49 W. Va. 442, 38 SH 
525; King v. Burdett, 44 W. Va. 561, 
29 SE 1010; Fowler v. Lewis, 36 W. 
Va. 112, 14 SE 447. 

But see Dixon y. Dixon, 1 Md. Ch. 
271 (a reference to report upon the 
distribution of a fund, followed by a 
re-reference to state a final account 
and to exclude all claims not suf- 
ficiently proved, when confirmed, con- 
cludes all the parties). 

[a] Same as_ verdict.—A _  con- 
firmed report at best stands in rela- 
tion to the decree the same aS a ver- 
dict to a judgment. Kingsbury v. 
Kingsbury, 20 Mich. 212. 

[b] Confirmation of report with- 
out a decree does not so establish 
its truth as to estop the parties from 
showing the contrary. Cruger v. 


an account before replication and 
hearing upon the main issues is not 
an adjudication of the merits. Car- 
ter v. Privatt, 56 N. C. 345. 

25. C. A. Briggs Co. v. National 
Wafer Co., 215 Mass. 100, 102 NE 87, 
AnnCasl1914C 926; Chicago Lumber 
Co. v. Bancroft, 64 Nebr. 176, 89 NW 
780, 57 LRA 910. 

26. C. A. Briggs Cc. v. National 
Wafer Co., 215 Mass. 100, 102 NE 87, 
AnnCas1914C 926. 

27. Maccubbin v. Cromwell, 2 
Harr. & G. (Md.) 443; Seigle v. Seigle, 
36 N. J. Eq. 397; Welch v. Central 
oan Cristobal, Inc., 7 Porto Rico Fed. 
Welch v. Central San Cristo- 
bal, Inc., 7 Porto Rico Fed. 288. 

29. Newberry v. Stuart, 86 Va. 
965, 11 SE 880; Welch v. Central San 


ag. b Ine:, 7% Porto Ricor. Fea; 
30. Berwind White Coal Min. Co. 
v. Borinquen Sugar Co., 8 Porto Rico 
Fed. 168. 

Sl. Utica .Insy  Cosnsv. ;Lynchy 2 
Barb.) Chis MON. YJ 715035 

32. Newberry v. Stuart, 86 Va. 


965, 11 SE 880. 

33. Welch v. Central San Cristo- 
bal, Inc., 7 Porto Rico Fed. 288. 

34. Welch v. Central San Cristo- 
bal, Inc., 7 Porto Rico Fed. 288. 

35. Warren v. Lawson, 117 Ala. 
339, 23 S 65; Cranston v. State Bank, 
112 Ga. 617, 37 SE 875; Trexler v. 
Mennig, 33 LegInt (Pa.) 321. 


36. Magruder v. Drury, 37 App. 
Cer Bo: 
37. U. S.—Chicago, ete.,.R. Co. 


v. Union Rolling Mill Co., 109 U. S. 
702, 3 SCt 594, 27 L. ed. 1081; Young 
v. Samuels, 232 Fed. 784; Sup Ve 
Reese, 166 Fed. 347; Harding v. Corn 
Products Refining Co., 168 Fed. 658, 
94 CCA 144 [certiorari den 214 U. S. 
515, 29 SCt 696, 538 L. ed. 1063]; De- 
troit v. Detroit City R. Co., 55 Fed. 
569; Lowenstein v. Glidenwell, 15 
F. Cas. No. 8,575, 5 Dill. 325. 
age law—Howard vy. Bugbee, 25 Ala. 
Ga.—Cook v. Walker, 24 Ga. 331. 
Ill.—Fischheimer v. Kupersmith, 
258 Ill. 392, 101 NE 572. AnnCas1917A 


1195; Allott v. American Straw- 
board Co., 237 Ill. 55, 86 NE 685; 
Bates v. Skidmore, 170 Ill. 233, 48 


139 Ill. 180, 26 NE 604, 28 NE 960; 
Paltzer v. Johnston, 114 Ill. A. 493, 
213 Ill. 338, 72 NE 702; Thompson 
v. American Percheron Horse Breed- 
ers’, etc., Assoc., 114 IH. A. 131; Wil- 
coxon v. Wilcoxon, 111 Ill. A. 90; 
Dorn v. Geuder, 85 Ill. A. 521. 

Ind.—Elderkin v. Fitch, 2 Ind. 90; 
Smith v. Smith, 2 Blackf. 232. 

Ky.—Dumesnil v. Louisville, 11 
Ky. Op. 180. 

Mich.—Leach vy. Dolese, 186 Mich. 
695, 153 NW 47, AnnCas1917A 1182. 

Miss.—Farmer vy. Allen, 85 Miss. 
672, 38 S 38; Phillips v. Wormley, 
58 Miss. 398. 

Mo.—Hesse vy. Mississippi State 
Mut. F. & M. Ins. Co., 21 Mo. 93. 

N. J.—McCarren vy. Coogan, 50 N. 
J. Eq. 268, 24 A 1033. 

N. Y.—Watt v. Crawford, 11 Paige 
470 [aff 2 Den. 595]; Sea Ins. Co. v. 
Day, 9 Paige 247. 
eee C.—Springs v. Wilson, i7 N. C. 

Pa.—Alcorn vy. D. L. Ward Co., 262 
Pa, 136, 104 A 898; Saylor’s App., 39 
Pa. 495; Althof v. Jones, 26 Pa. Dist. 


388; Schroeder v. Frederick, 19 Pa. 
Dist. 1013; Kreider v. Mehaffy, 10 
Pave Cor 412: 


Porto Rico.—American Hoist, ete., 
Co. v. Ferre, 6 Porto Rico Fed. 167. 
S. C.—State Bank v. Rose, 18 S. C. 
Eq. 292. 
enn.—Moore _ y. Tillman, 106 
Tenn. 361, 61 SW 61; Croft v. John- 
son, 8 Baxt. 390; Roberts v. Nash- 
wae etc., R.. Co. 6 Tenn. Civ. A. 
Wash.—Somerville v. 
Wash. 140, 28 P 373. 
[a] After bill read and evidence 
heard the rule applies. Mabry v. 
Churchwell, 1 Lea (Tenn.) 416. a 
[b] After rehearing granted to 
defendant served by publication, 
there is a pending suit which plain- 
tiff has a right to dismiss. Smith 
v. Jassen, 105 Miss. 227, 62 S 172; 
Belcher v. Wilkerson, 54 Miss. 677. 
{[c] After motion to withdraw 
answer.—Plaintiff may dismiss upon 
payment of costs, notwithstanding a 


Johnson, 3 


‘rule to show cause why defendant 


should not be allowed to withdraw 
his answer and suffer the bill to be 
taken as confessed. Kreider v. Mer — 


For later oases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or at any rate before final hearing,?® upon pay- 
ment of costs,®® to dismiss his bill without prej- 
udice,*® provided he is not in contempt.4! But after 
a decree, whether final 4? or interlocutory, adjudi- 
eating the merits in part,‘ or under which a de- 
fendant has acquired rights either as against plain- 
tiff or as against a codefendant,*® plaintiff will not 
be allowed to dismiss his bill without the consent 
of the party interested in the decree,#® or even with 
such consent, without a rehearing, 


cial order to be made by the court.4? 


haffy, 10 Pa. Co. 412. 

{d] In Pennsylvania (1) by rule 
of court, parties to a suit may at 
any time before decree, by agree- 
ment and in writing, without special 
motion, consent that the bill be dis- 
missed with or without costs, as may 
be stipulated. See Schroeder v. 
Hrederick;, 19% Pa.) Dist.) (1013: (2) 
This rule requiring the agreement 
of the parties for the dismissal of a 
bill has the force of law. Rausch- 
meyer v. Scranton City Bank, 1 Pa. 
5 Orpen Sal ARS i (8) It cannot be sus- 
pended by the court of common 
pleas. Gibbons’ App., 104 Pa. 587. 

38. U. S.—Pullman’s' Palace-Car 
Co, nv. Central’ Transp: Co., 171 Us S: 
138, 18 SCt 808, 438 L. ed. 108 [rev 
76 Fed: 401, 22 CCA 246]; Smith v. 
Carlisle, 228 Fed. 666, 143 CCA 188; 
Houghton y. Whitin Mach. Works, 
160 Fed. 227; Morton Trust Co v. 
Keith, 150 Fed. 606; Gilmore v. Bort, 
134 Fed. 658 [app dism 140 Fed. 985, 
72 CCA 680]; Detroit v. Detroit City 
R. Co,, 55 Fed. 569; Huske v. U. S., 
AG Ct: CLA 3bs 

Ind.—Elderkin y. Fitch, 2 Ind. 90. 

Mass.—Hollingsworth, etc., Co. v. 
Foxborough Water-Supply Dist., 171 
Mass. 450, 50 NE 1037; Kempton v. 


Burgess, 136 Mass. 192. 

Ss. C.—State Bank v. Rose, 18 S. 
C. Ka. (292. 

Vt.—Hyde Park Lumber Co. v. 


Hunt, 90 Vt. 435, 98 A 907, AnnCas 
1918 1183 (defensive cross bills and 
those that ask affirmative relief). 
[a] Absolute right.—The right of 
a plaintiff to dismiss a bill before 
hearing, where defendant has °ac- 
quired no substantive right, is well- 
nigh absolute. It must be an ex- 
traordinary case where the court re- 


fuses to exercise its discretion. 
American Zylonite Co. v. Celluloid 
Mfg. Co., 32 Fed. 809. 

[b] After evidence closed.—A 


complainant has an absolute right to 
dismiss his bill after the evidence 
is closed, the case put on the calen- 
dar, and ordered by the court to 
stand for hearing, but before the 
hearing, where the dismissal would 
deprive defendant of no substantial 
right accrued since the suit was 
commenced, unless defendant is en- 
titled to affirmative relief, although 
defendant might thereby be subject- 
ed to annoyance from a subsequent 


suit. Pennsylvania Globe Gaslight 
Co. v. Globe Gaslight Co., 121 Fed. 
1015. 

[ec] Not after hearing begun.—A 


plaintiff in equity may not have his 
suit dismissed as of right after 
hearing begun. Lumiansky v. Tes- 
sier, 213 Mass. 182, 99 NE 1051, Ann 
Cas1913E 1049. 
} 39. U. S.—Chicago, etc., R. Co. Vv. 
Union Rolling Mill Co., 109 U. S. 
702, 3 SCt 594, 27 L. ed. 1081; Young 
v. Samuels, 232 Fed. 784; Carlisle v. 
Smith, 224 Fed. 231; U. S. v. Reese, 
1.166 Fed. 347; Morton Trust Co. v. 
| Keith, 150 Fed. 606; Gilmore v. Bort, 
| 184 Fed. 658 [app dism 140 Fed. 985, 
72 CCA 680]; Detroit v. Detroit City 
R. Co., 55 Fed. 569. 
Ala.—Howard v. Bugbee, 25 Ala. 
F tha-<Smaith vy. Smith, 2 Blackf. 
| 232. f 
ich.—Leach y. Dolese, 186 Mich. 
695, 153 NW 47, AnnCas1917A 1182, 
N. J.—McCarren vy. Coogan, 50 N. 


EQUITY 


or upon a spe- 
While an or- 


J. Eq. 268, 24 A 1033. 

Pa.—Alcorn:yv. D. L. Ward Co., 262 
Pa. 136, 104 A 893. 

S. C.—State Bank v. Rose, 18 S. C. 
Eq. (292. 

Tenn.—Moore v. Tillman, 106 Tenn. 
361, 61 SW 61; Roberts vy. Nashville, 
ete, ER Cow’ ow menn, pOiveeA. L492 

Vt.—Hyde Park Lumber Co. v. 
Hunt, 90 Vt. 435, 98 A 907, AnnCas 
1918E 1183. 

See also Costs § 117. et seq. 

40. U. S.—Chicago, etc., R. Co. v. 
Union Rolling Mill Co., 109 U. S. 
702, 3 SCt 594, 27 L. ed. 1081; Young 
v. Samuels, 232 Fed. 784; Carlisle v. 
Smith, 224 Fed. 231; Morton Trust 
Co. v. Keith, 150 Fed. 606. 


Se fon v. Bugbee, 25 Ala. 
548. 
Ill.—Langlois y. Matthiessen, 155 


Tll. 2380, 40 NE 496. 

Mich.—Leach vy. Dolese, 186 Mich. 
695, 153 NW 47, AnnCas1917A 1182. 

Oh.—French vy. French, 8 Oh. 214, 
31 AmD 441. . 

And see cases supra notes 387, 38. 

41. Elderkin v. Fitch, 2 Ind. 90; 
Smith v. Smith, 2 Blackf. (Ind.) 232; 
Sea Ins. Co. v. Day, 9 Paige (N. Y.) 
247, 

{a] Contempt within ruile.—(1) 
Failure to comply with an interlocu- 
tory decree is not contempt. Smith y. 
Smith, 2 Blackf. (Ind.) 232. (2) Nor 
is the failure to reply within time. 
Sea Ins. Co. v. Day, 9 Paige (N. Y.) 
247. 

42. Chicago, etc., R. Co. v. Union 
Rolling Mill Co., 109 U. S. 702, 3 SCt 
594, 27 L. ed. ‘1081; Culver Lumber 
Co. v. Culver, 81 Ark. 102, 99 SW 391, 
118 AmSR 17; Watt v. Crawford, 11 
Paige (N. Y.) 470 [aff 2 Den. 595]; 
Johnson City Southern R. Co. v. 
South, etc., R. Co., 148 N. C. 59, 61 
SE 683. 

43. Chicago, etc., R. Co. v. Union 
Rolling: Mill Co., 109 U. S. 702, 3 SCt 
594, 27 L. ed. 1081; Watt v. Craw- 
ford, 11 Paige (N. Y.) 470 [aff 2 Den. 
575]. 

44. U. S.—Chicago, etce., R. Co. v. 
Union Rolling Mill Co., 109 U. S. 702, 
38 SCt 594, 27 L. ed. 1081; Garner v. 
Providence Second Nat. Bank, 67 Fed. 
833, 16 CCA 86; Hershberger v. Blew- 
ett, 55 Fed. 170. 


Ill.—Wilcoxon vy. Wilcoxon, 111 
pall. As. 90; 

Md.—Hall vy. McPherson, 3 Bland 
529. 

Mich.—Seymour vy. Jerome, Walk. 
356. 

IN: J: —Collins ve taylor 4 Ni ed. 
Eq. 163. ; 

R. I,.—Cozzens v. Sisson, 5 R. I. 
489. 

But see Nunn vy. Givhan, 45 Ala. 


370 (after interlocutory decree di- 
recting a sale, as prayed by plaintiff, 
but before the sale, plaintiff may dis- 
miss). F 

45. Watt v. Crawford, 11 Paige 
(N. Y.) 470 [aff 2 Den. 595]. 

46. Chicago, etc., R. Co. v. Union 
Rolling Mill Co., 109 U. S. 702, 3 SCt 
594, 27 L. ed. 1081; Watt v. Crawford, 
11 Paige (N. Y.) 470 [aff 2 Den. 
595]; Picabia v. Everard, 2 CodeRep 
(N. Y.) 69; Johnson City Southern R. 
Co. v. South, éte., R. Co., 148 N. C. 59, 
61 SE 683; Guilbert v.-Hawles, 1 Ch. 
Cas. 40, 22 Reprint 684. 

47. Smith v. Smith, 84 N. J. Eq. 
13, 92 A 791; Watt v. Crawford, 11 


Paige (N. Y.) 470 [aff 2 Den. 595]. | 
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der of the court must be obtained to effect the dis- 
missal,*® it will ordinarily, when requested before 
decree, be made as of course.*® 
decisions, however, there is implied from the neces- 
sity of obtaining such order ®® a discretion on the 
part of the court as to granting it,5! which discre- 
tion is to be exercised with reference to the rights 
of both parties.®2 
tion, when leave is applied for, within the time 
when plaintiff may dismiss as of right, has been 
expressly denied.®? 


According to some 


But the existence of any discre- 


At all events, it is well settled 


48. U. S.—American Zylonite Co. 
v. Celluloid Mfg. Co., 32 Fed. 809. 

Fla.—Lykes v. Beauchamp, 49 Fla. 
333, 38 S 603; Long v. Anderson, 48 
Fla. 279, 37 S 216, 5 AnnCas 846, 

Md.—Riley v. Grafton First Nat. 
Bank, 81 Md. 14, 31 A 585. 

Mich.—Allen vy. Allen, 188 Mich. 
532, 155 NW 488; Newark’ v. Newark, 
22 Mich. 292. 

N. M.—Newcomb v. White, 5 N. M. 
435, 23 P 671. 

Oh.—French y. French, 8 Oh. 214, 
31 AmD 441. 

Pa.—Althof v. Jones, 26 Pa. Dist. 
388, 390 [cit Cyc]. 

{a] Consent and order for discon- 
tinuance are in effect a dismissal. 
Pictet Artificial Ice Co. v. New York 
Ice Mach. Co., 12 Fed. 816. 

{b] In Mississippi, by statute (1) 
plaintiff may dismiss before the 
clerk in vacation upon paying or 
securing the payment of the costs. 
See Ladner v. Ogden, 31 Miss. 332. 
(2) An entry of a dismissal without 
paying or securing the costs is in- 
effectual. See Ladner v. Ogden, 
supra. (3) A dismissal before the 
clerk in vacation is not final until 
the act of the clerk is approved by 
the court. Northern v. Scruggs, 118 
Miss.) 353, 79'S 22%. 

{c] In Tennessee (1) it was held 
that the consent of the court was 
necessary to the dismissal of a suit 
in equity and, therefore, no dismis- 
sal could be had in vacation. Stuart 
v. Hall, 2 Overt. 179. (2) After- 
ward by statute, suits were author- 
ized to be dismissed in writing out 
of term time as well as in term. See 
Sharpe y. Allen, 11 Lea 518; Stephens 
v. Nashville, ete, R. Co. 16 Lea 
448; Johnson y. Story, 1 Lea 114; 
Stanton v. Houston, 12 Heisk. 265; 
Pleasants y. Kortrecht, 5 Heisk. 694. 

49. American Zylonite Co. v. Cel- 
luloid Mfg. Co., 82 Fed. 809; Hyde 
Park Lumber Co. vy. Hunt, 90 Vt. 435, 
98 A 907, AnnCas1918E 1183; Dixon 
v. Parks, 1 Ves. Jr. 402, 27 Reprint 
407. See also cases supra notes 37, 
38. 


50. Long v. Anderson, 48 Fla. 279, 
37 S 216, 5 AnnCas 846. 

51. U. S.—Ebner vy. Zimmerly, 
118 Fed. 818, 55 CCA 430; Detroit v. 
Detroit City R. Co., 55 Fed. 569. 

Fla.—Long v. Anderson, 48 Fla. 
279, 37 S 216, 5 AnnCas 748. 
de es vy. Drakes Oh St: 
Pa.—Althof v. Jones, 26 Pa. Dist. 
388, 390 [quot Cyc]; Schroeder v. 
Frederick, 19 Pa. Dist. 1013 [quot 
Cyc]. 

Ss. C.—State Bank v. Rose, 18 S. 

118 Fed. 


Cyabiaue2e2e 

52. Ebner v.- Zimmerly, 

818, 55 CCA 4380; Connor v. Drake, 
1 Oh. St. 170; Althof v. Jones, 26 Pa. 
Dist. 388, 390 [quot Cyc]; Schroeder 
v. Frederick, 19 Pa. Dist. 1013, 1014 
[quot Cyc]. 

53. Bates v. Skidmore, 170 Ill. 
233, 48 NE 962; Wilcoxon v. Wilcox- 
on, 111 Ill. A. 90; Adams v. Luce- 
dale Commercial Co., 113 Miss. 608, 
610, 74 S 4385. 

“The only limitation of the rule is 
applied to cases wherein the de- 
fendant has secured some right by 
the filing of the bill which would be 
destroyed by the dismissal of the 
bill. Even then it is not a matter 
of discretion with the chancellor, it 
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that there may be no dismissal without prejudice, on 
motion of plaintiff, where the dismissal would op- 
erate to the prejudice of other parties.°* The preju- 
dice, however, to other parties, that will authorize 
the denial of the motion to dismiss, must be some 
plain, legal prejudice, other than a mere prospect 
of future litigation rendered possible by the dis- 
missal of the bill,®> or inconvenience of a defendant 
in preparing his case.°® Such a dismissal_is not per- 
mitted after an order affecting the merits,°’ after 
proceedings entitling defendant to a decree,®® or 
where defendant has acquired a substantial right 
or advantage of which he would be deprived by 
such dismissal,®°® and has been denied, when the 
cause has remained a long time at issue.®® It has 
been held too late to dismiss after the court has an- 
nouneéed its decision;*! after demurrer sustained and 
leave to amend not availed of ;°* after a general de- 
murrer has been overruled on argument;°* after 
verdict for defendant on an issue to a jury,®* but 
not if the court has merely directed an issue;®* after 
the reversal on error of the court’s decree dismiss- 
ing the bill on final hearing, and the remandment of 
is a right of the defendant which Mass.—Kyle 
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the cause;** after the entry of an order of refer- 
ence, by consent, under which the master is to hear 
the parties, report the facts and his rulings on ques- 
tions of law;°? after an adverse report by a mas- 
ter ;°8 or after an accounting has, been ordered or a 
reference had, in consequence of which defendant 
has shown himself entitled to certain recoveries or 
certain equities.®® But plaintiff may be allowed to dis- 
miss his suit without prejudice after the cause has 
been heard on the evidence as reported by the mas- 
ter, and taken under advisement, where no decree 
has been rendered, or determination made of the 
rights of either party.7° Where defendant may be 
protected thereby, a dismissal may be ordered condi- 
tioned upon terms which will afford such protec- 
tion.71 The general rule does not apply to chancery 
cases, the issues wherein the statute has provided 
may be determined by a jury.’? It is said that one 
of several plaintiffs may dismiss as to himself,’* but 
only on terms protecting the other plaintiffs from 
injury.“ Where a bill is brought by husband and 
wife, they must join in a motion to dismiss.7° One 
of several plaintiffs may not dismiss to the preju- 
Reynolds, 211) Mass. 450, 50 NE 10387; Hyde Park 


controls. The discretion of the court 
may be exercised when the time has 
passed for the plaintiff or complain- 
ant to dismiss as a matter of right; 
before that time there is no discre- 
tion.’ Adams vy. Lucedale Commer- 
cial Co., supra [quot in part North- 
ern y, Scruggs, 118 Miss. 353, 372, 
19° S227]; 

54, U. S.—Pullman’s Palace-Car 
Gon) werCentrat- Transp. Co, 1740. 
S. 188, 18 SCt 808, 43 L. ed. 108; 
Lackner v. McKechney, 252 Fed. 403, 
164-CCA 327; Schmeiser Mfg. Co. v. 
Blanchard, 192 Fed. 362; Harding v. 
Corn Products Refining Co., 168 Fed. 
958, 94 CCA 144 [certiorari den 214 
U. S. 515, 29° SCt 696, 53 L. ed: 1063); 
Hovghton vy. Whitin Mach. Works, 
160 Fed. 227; Gilmore v. Bort, 134 
Fed. 658 [app dism 140 Fed. 985, 
72 CCA 680]; Pennsylvania Globe 
Gaslight Co. v. Globe Gaslight Co., 
121 Fed. 1015; Gregory v. Pike, 67 
Fed. 837, 15 CCA 33 [app dism 160 
U. S. 648, 16 SCt 431, 40 L. ed. 566]; 
Detroit v. Detroit City R. Co., 55 Fed. 
569; Stevens v. Railroad Co., 4 Fed. 
OTe 


ie oe ee p. Jones, 133 Ala. 212, 32 

43. 

Ark.—Culver Lumber, etc., Co. v. 
Culver, 81 Ark. 102, 99 SW 391, 118 
AmSR 17. 

Fla.—Mayfield v. Wernicke Chemi- 
cal Co., 65 Fla. 113, 61 S 191,.AnnCas 


1917A 1193; Tilghman Cypress Co. 
v. John R. Young Co., 60 Fla. 382, 
Doris. 2ao- 


Ill.—Horn v. Sayer, 184 Ill. A. 326. 

Mass.—Lumiansky v. Tessier, 213 
Mass. 182, 99 NE 1051, AnnCas1913E 
1049; Kyle v. Reynolds, 211 Mass. 
110, 97 NE 614. 

Miss.—State v. Hemingway, 69 
Miss. 491, 10 S 575; Ward v. Whit- 
field, 64 Miss. 754, 2 S 493. 

Porto Rico.—American Hoist, etce., 
Co. v. Ferre, 6 Porto Rico Fed. 167. 
Pa.—Althof v. Jones, 26 Pa. Dist. 
BSopeoo OL bhaUuoc. Cyey. 3 

S. C.—Forrest v. Charleston, 65 S. 
Ci 500, 43. "SH 9523) State ‘Bank,’ v.! 
Rose; 18 S. C. Hq. 292. 

W. Va.—Lewis v. Laidley, 39 W. 
Va. 422, 19 SE 378. 

55. U. S.—Pullman’s' Palace-Car 
Col vi "Central  Drarnsp.*Coi 171 Ue S.; 
38, 18 SCt 808, 43 L. ed. 108; Hough- 
ten v. Whitin Mach. Works, 160 Fed. 


227; Gilmore v. Bort, 134 Fed. 658 
[app dism 140 L. ed. 985, 72 CCA 
680]; Pennsylvania Globe Gaslight 


Co. v. Globe Gaslight Co., 121 Fed. 
1015; Detroit v. Detroit City R. Co., 
55 Fed. 569; Huske v. U. S., 46 Ct. 
Gls 36: 


Mass. 110, 97 NE 614 
Mich.—Leach vy. Dolese, 186 Mich. 
695, 153 NW 47, AnnCas1917A 1182. 
S. C.—State Bank v. Rose, 18 S. 
C.. Eq. 292. 


Tenn.—-Roberts v. Nashville, ete., 
R. Co., 6 Tenn. Civ. A. 149. 
Vt.—Hyde Park Lumber Co. v. 


Hunt, 90 Vt. 4385, 98 A 907, AnnCas 
1918E 1183. 

56. Roberts v. Nashville, ete. R. 
Co., 6 Tenn. Civ. A. 149. 

57. Howard v. Bugbee, 25 Ala. 
548; Johnson City Southern R. Co, 
Vv. South, ete., GR Cos) B48 AN. AC, eo 9s 
61 SE 683; Althof v. Jones, 26 Pa. 
Dist. 388, 390 [quot Cyc]. 

58. Chicago, etc., R. Co. v. Union 
Rolling: Mill Co:, 109. U.S, 702,, 3: SCt 
594, 27 L. ed. 1081; Pennsylvania 
Globe Gaslight Co. v. Globe Gaslight 
Co., 121 Fed. 1015; Althof v. Jones, 
26 Pa. Dist. 388, 390 [quot Cyc]; For- 
rest. v. Charleston, 65 S. C€.. 500, 43 
SE 952. 

59. U. S.—Pullman’s Palace-Car 
Co. verCen tral (Transp. \Gouil ileus) S: 
138, 18 SCt 808, 43 L. ed. 108; Smith 
v. Carlisle, 228 Fed. 666, 143 CCA. 
188; Stevens v. The Railroads, 4 
Fed. 97. 

Pay hee v. Wilcoxon, 111 Ill. 

Md.—Riley v. Grafton First Nat. 
Bank, 81 Md. 14, 31 A 585. 

Mass.—Kyle Vv. Reynolds, 211 
Mass. 110, 97 NE 614; Worcester v. 
Lakeside Mfg. Co., 174 Mass, 299, 54 
NE 833. 

Miss.—Northern v. Scruggs, 118 
Miss. 353,.79 S227; State v. Heming- 
way, 69 Miss. 491, 10 S 575. 

N. J.—McCarsen v. Coogan, 50 N. 
J. Eq. 268, 24 A 10338. 

Pa.—Schroeder v. Frederick, 19 Pa. 
Dist, W013! 

Porto. Rico.—American Hoist, ete., 
Co. v. Ferre, 6 Porto Rico Fed. 167. 

Vt.—Hyde Park Lumber. Co. sv. 
Hunt, 90 Vt. 485, 98 A 907, AnnCas 
1918H 1183. 

_ “(A plaintiff] cannot discontinue 
in equity after a decree or other pro- 
ceeding whereby the defendant’s sit- 
uation has been materially changed, 
so that he has acquired rights which 
did not exist or which had not been 
determined when the suit was 
brought, and which render it equit- 
able that those rights should be fully 
secured by further proceedings in 
the. case.” Worcester vy. Lakeside 
Mfg. Co., 174 Mass. 299, 301, 54 NE 
833 [quot McQuesten ‘vy. Com., 198 
Mass, 172, 175, 88 NE 1037]. To same 
effect Hollingsworth, etc., Co. v. Fox- 
borough Water-Supply Dist., 171 


Lumber Co. v. Hunt, 90 Vt. 435, 98 
A 907, AnnCas1918E 1183. . 

60. Welsbach Light Co. v. Mah- 
ler, 88 Fed. 427. 
61. McCurdy v. Mather, Kirby 
(Conn.) 273; Clackson v. Scrogins, 2 
TD. 2 5B Monin) (Kye). 2525. (ehiipsiey. 
Wormley, 58 Miss. 398. 5 

62. Osborne v. Hollenback, 3 Kulp. 
(Pa.) 138. But see Bomar v. Parker, 
68 Tex. 485, 4 SW 599 (under such 
circumstances there may be a dis- 
missal without prejudice after plain- 
tiff declines to amend but before the. 
entry of the order of absolute dis- 
missal). . 

63. Riley v. Grafton First Nat. 
Bank, 81 Md. 14, 31 A 585. 

64. Saylor’s App., 39 Pa. 495; Rob- 
erts v. Nashville, etc., R. Co., 6 Tenn. 
Civ. .A., 149 


65. Alcorn v. D. L. Ward Co., 262 
Pa. 136, 104 A 893; Saylor’s App., 39 
Pay 2495. ; 

66. Lanier v. Hill, 30 Ala, 111. 


67. American Bell Tel. Co. v. 
Western Union Tel Co., 69 Fed. 666, 
16° CCA 367 [rev 50 Fed. 662]. 

68. U. S—Smith v. Carlisle, 228 
Fed. 666, 143 CCA 188 [rev 224 Fed. 
231]; American Bell Tel. Co. v. West- 
ern Union Tel. Co., 69 Fed. 666, 16 
CCA 367 [rev 50 Fed. 662]. 
ee v. Mason, 47 Conn. 

Mass.—Kyle v. Reynolds, 211 Mass. 
L10)° 97" NE: 614. : 

S. C.—Bethia v. McKay, 15 S. C. 
Eq. 93 [overr Bossard v. Lester, 7 
S.2C. Bq) 419]. 

Vt.—Hathaway v. Hagan, 64 Vt: 
185) C24 RAO 1374 

69. Roberts v. Nashville, ete., R. 

. 6 Tenn. Civ. A. 149. 

70. Langlois vy. Matthiessen, 155 
Ill. 230, 40 NE 496 [dist Flaherty vy. 
McCormick, 123 Ill. 525, 14 NE 846 
(where a‘ final decree had been en- 
tered in the trial court)]. 

71. American Zylonite Co. v. Cel- 
luloid Mfg. Co., 32. Fed. 809; Stokes 
v. Little, 65 Ill. A. 255; McCarren 
v. Coogan, 50 N. J. Eq. 268, 24 A 
1038. 1 

Frankenberg vy. Krankenberg, 
190, E11, Fea “ee Gifford v. Gifford, 


Langdale v. Langdale, 13 Ves. 
167, 33 Reprint 258. See also 
Breimeyer v. Star Bottling Co., 136 
Mo. A. 84, 117 SW 119 (the dropping 
out of one of several plaintiffs in 
equity before decree does not abate 
the suit as to. all). 

74 WHolkirk v. Holkirk, 4 Madd. 
50, 56 Reprint 627. 
we Pryor v. Pryor, 5 Kulp (Pa.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dice of-a purchaser of his interest.76 But one who 
brings a suit is not deprived of power to compro- 
mise it, and dismiss the bill by his contract giving 
persons, who are not parties to the suit, and to 
whose use it was not entered, an interest in any 
money or property he may obtain through prosecu- 
tion or compromise of the cause.77 It has been also 
held that a plaintiff may dismiss as to one of sev- 
eral defendants.’® There are cases, however, where 
a dismissal as to a part of defendants who are in- 
dispensable parties operates to dismiss the suit as 
to all.79 

Dismissal in part. It has been held that a plain- 
tiff has a right to dismiss his suit in part as well as 
in whole,®° but it has also been held that he may 
not dismiss his bill as to part of the relief prayed 
for in it and proceed with the residue, his remedy 
being by a motion for leave to amend.*! 

After cross bill filed. According to some of the 
authorities, when defendant has filed a cross bill *2 
or an answer in the nature of a cross bill,8* seeking 
affirmative relief,5* and not confining himself to a 
method of defense,®® plaintiff cannot dismiss his 
bill, and thereby defeat any rights which defendant 
might have under such eross bill or answer.8® But 
it has been held that the filing of a cross bill, asking 
for affirmative relief, does not prevent plaintiff from 
procuring the dismissal of his suit.67 Where the 
bill does not contain any admission, waiver or other 
matter, which could operate to the benefit of de- 
fendant, plaintiff may be permitted to dismiss it, 
although a cross bill has been filed.* If a cross bill 
contains no equity on its face, defendant cannot 
be prejudiced by dismissal of the original bill.8° A 
dismissal should be refused where a cross bill has 
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Des Moines, 20 Iowa 454 (a plaintiff 
on withdrawing a part of his bill 
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been filed and treated as an independent or cross 
action ana prosecuted by defendant to issue.?? 
Where plaintiff has answered a cross bill, he cannot 
ee the bill have a dismissal of the cross 
meee 

Dismissal of cross bills. The general rule as to 
the voluntary dismissal of bills °? applies to cross 
bills. After the court has directed the preparation 
of a decree dismissing a cross bill for want of equi- 
ty, the cross complainant may dismiss his cross bill, 
without prejudice, before the decree is filed.® 
Where a bill is filed and an answer thereto in the 
nature of a cross bill is made, and a motion is 
made to dismiss the part of the answer asking for 
affirmative relief, such dismissal should not be 
granted if it would operate to the prejudice of other 
parties.°* A cross bill containing an offer which 
is advantageous to the cross defendant may be 
dismissed, upon motion of the cross complainant, 
when at the time this motion is made such defend- 
ant has not aecepted the offer.% 

{§ 799] (2) Reinstatement after Voluntary 
Dismissal. After a voluntary dismissal of the bill 
by plaintiff he will not be allowed to reinstate it,?* 
except where it is shown that there was surprise or 
mistake,®°? or where the necessity for the dismissal 
was supérinduced by the error of the court.28 A 
defendant’s motion to reinstate may be denied if 
plaintiff agrees to do in another legal way what 
will produce effects equally advantageous to the ap- 
plicant.°® There can be no reinstatement without 
leave of court.1 A defendant as to whom a suit 
has been dismissed cannot answer without some pro- 
ceeding authorizing him to do so.? An order grant- 
ing leave to dismiss as to one defendant, but re- 
troit City R. Co., 55 Fed. 569; Pull- 


man’s Palace-Car Co. v. Central 
Transp. Co., 49 Fed. 261; Pickett v. 


See also Clark v. 


7G. -Blakey .iv.: Blakey, 3 2J.)0Jd%|'361,° 61 SW 61. 
Marsh. (Ky.) 674. 
> 77. Hendrix v. Bull, 111 Md. 389, 
74,_A 572. 

78. Coston vy. Coston, 66 Ga. 382; | up to him, 


Bradley v. Merrill, 88 Me. 319, 34 
A 160. And see cases infra this note. 

[a] Dismissing as to answering 
defendant and taking a decree against 
one who does not answer has been 
held not erroneous. Evans v. Mene- 
fee, 1 Mo. rs 

{[b] Plaintiff may dismiss as to 

defendants not served, without ob- 
taining the consent of other defend- 
ants who have not answered. MHar- 
beson v. Gano, 1 Oh. Dec. (Reprint) 
57, 1 WestLJ 396. 
- [e] Disclaiming defendant.—It is 
not reversible error, in the absence 
ef objection, to dismiss as to a de- 
fendant who disclaims and against 
whom no relief is sought, although 
the proper practice would have been 
to have him stand as a defendant 
until the hearing. Sawyer v. Camp- 
bell, 130 Ill. 186, 22 NE 458. 

[d] Method of dismissal.—(1) An 
announcement by complainants in a 
suit for damages on a contract for 
sale of personalty that no personal 
judgment is sought against one of 
defendants is a dismissal of the bill 
as to him, no other ground of relief 
being shown against him. Dorris v. 
King, (Tenn. Ch. A.) 54 SW 683. (2) 
A written statement by plaintiff filed 
with the papers that certain defend- 
ants were not brought in, because 
found to be without interest, is a 
dismissal as to them. Pipkin v. 
Haun, Freem. (Miss.) 254. 


79. Willard v. Wood, 1 App. qD. 
C.) 44; Moore v. Simpson, 5 Litt. 
(Ky.) 49. 

80. Lyster v. Stickney, 12 Fed. 


609, 4 McCrary 109. 

81. Camden, etc., 
art.) 19) WNW.) Hid:| 69, 

82. Detroit v. Detroit City R. Co., 
55 Fed. 569; Pullman’s_ Palace-Car 
Co,uven Central ‘Transp. Co.,5 49. Hed. 
261; Moore v. Tillman, 106 Tenn. 


R. Co. v. Stew- 


may not have instruments delivered 
on which that part of 
the bill was based, where a cross 
bill alleges their invalidity and seeks 
relief against them). 

[a] In Tllinois (1) it is provided 
by statute that no complainant shall 
be allowed to dismiss his bill, after 
a cross bill has been filed, without 
the consent of defendant. Langlois 
v. Matthiessen, 155 Ill. 230, 40 NE 
496; Purdy v. Henslee, 97 Ill. 389; 
Steward vy. Kitchell, 193 Ill. A. 526. 
(2) It is the filing. of a cross bill, 
not this or that kind of an answer, 
which, under this statute, will take 
from the complainant the right to 
dismiss his bill before decree ren- 
dered, and this alone. Pundy4 iva 
Henslee, supra; Dorn v. Geuder, 85 
Ill. A. 521. (3) This statute applies 
only to cross bills asking affirma- 
tive relief, “since it would be ab- 
surd to say that one who is merely 
defending can insist that the com- 
plainant shall remain in court in 
order that he may make a defense.” 
Thomas v. Thomas, 250 Ill. 354, 359, 
95 NE 345, 35 LRANS 1158, 
Cas1912B 344. (4) It does not pre- 
vent a dismissal as to a defendant 
who is not a party to the cross 
bill. Blair v. Reading, 99 Ill. 600. 
(5) Nor does it prevent a dismissal 
after the cross bill has.been dis- 
missed. Ogle v. Koerner, 140 Ill. 
170, 29 NE 563 [aff 41 Ill. A. 452]. 

83. Hat-Sweat Mfg. Co. v. War- 
ing, 46 Fed. 87; Pickett v. Mergu- 
son, 45 Ark. 177, 55 AmR 545; Allen 
v. Allen, 14 Ark. 666; Tift v. Keaton, 
78 »Ga.- 235,..2) SH 6905, ) Moore ‘v. 
Tillman, 106 Tenn. 361, 61 SW 61. 

[a] All steps mecessary to per- 
fect an answer as a cross bill must 


be taken»ybefore it can have _ that 
effeet. Moore v. Tillman, 106 Tenn. 
361, 61 SW 61. ; 

84. Houghton v. Whitin Mach. 


Works, 160 Fed. 227; Detroit v. De- 


Ann |- 


Ferguson, 45 ‘Ark. 177, 55 AmR 545; 


Tift v. Keaton, 78 Ga...235, 2 SH 
690; Moore v. Tillman, 106 Tenn. 
361, 61 SW 61. 

85. Houghton v. Whitin Mach. 


Works, 160 Fed. 227. 

86. Detroit v. Detroit City R. Co., 
55 Fed. 569; Pullman’s Palace-Car 
Co. v. Central, Transp. Co., 49 Fed. 


261; Tift v. Keaton, 78 Ga. 235, 2 
SE 690. 
87. Hyde Park Lumber Co. v. 


Hunt, 90 Vt. 485, 98 A 907, AnnCas 
1918E 1183. 

88. New York, etc., Water Co. v. 
North Arlington, (N. J. Ch.) 75 A 177. 


89. Jacoway yY. McGarrah, 21 
Ark. 347. : . 

90. Roberts v. Nashville, etc. R. 
Co., 6 Tenn. Civ. A. 149. 


Somerville Water Co. v. Som- 

78 N. J. Has: 199¢ 2° 78icAs 7932 
See cases supra notes 37-91. 
Paltzer v. Johnston, 213 Ill. 
338, 72 NE 702. 

94. Leach v. Dolese, 186 Mich. 695, 
153 NW 47, AnnCasi917A 1182. 

95. Hammond v. Houston, 20 Ga. 29. 

96. Etowah Min. Co. v. Wills Val- 
ley Min., etc., Co., 121 Ala. 672, 25 S 
720; Willard v. Wood, 1 App. (D. C.) 
44 [aff 164 U. S. 502, 17 SCt 176, 
41 L. ed. 581]; Conquest v. Bruns- 
wick Nat. Bank, 97 Ga. 500, 25 SE 
343; Harris .v. Hines, 59 Ga. 427; 
Orphan Asylum Soe. v. McCartee, 
Hopk. (N. Y.) 372. 

97. Clark v. Pigeon Roost Min. 
Co., 29, Ga. 29; Willard v:. Wood, 1 
Appy [CDsC)) 144s faft 2164 © U.S 5025 
17.SCt 176, 41 LL. ed. 581]; Orphan 
Asylum Soc. v. McCartee, Hopk. (N. 
We) Moi. 

98. 


erville, 
92. 
93. 


99. Ewing v. Handley, 4 Litt. 
(Ky.) 346, 14 AmD 140. 
1. Willard v. Wood, 164 U. S. 502, 


17 S@t/ 176, 41. L. ed. 531. 
oon Masterson: Vv. +Craigy 5 
(Ky.) 39. 


Litt 


Warner v. Graves, 25 Ga. 369. 
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serving the rights of others, may be subsequently 
revoked, upon its being made to appear that such 
dismissal was made under a mistake and is not 
equitable,? unless the dismissal ended the ltigation 
as to such defendant and several terms having 
elapsed, the court has no power to restore him as 
a party,* or unless at the stage when the dismissal 
was made it was a matter of right and not of equi- 
table consideration.® 

[§ 800] B. Involuntary Dismissals°—l. Be- 
fore Final Hearing—a. Before Issue Made or 
Pleadings Perfected. A bill should not be dismissed 
involuntarily before an issue of any kind has been 
reached, defendant having neither answered nor de- 
murred.’? Nor should a bill be dismissed on a motion 
made while the parties are perfecting the pleadings.*® 

[§ 801] b. Before Evidence Taken or Heard. 
Ordinarily, after an issue has been reached by the 
filing of a bill, answer, and replication, or other- 
wise, the bill-should not be dismissed until plaintiff 
has been given an opportunity to take proofs,® and 
until after a hearing thereon.?° 

[§ 802] c. On Interlocutory Application. Where 
it appears on an interlocutory application that 
plaintiff is in no event entitled to any relief the bill 
may be dismissed.1* 

[§ 803] d. On Bill and Answer. Where a suit 
is heard on a bill and answer, all facts that are well 
pleaded in the answer are to be taken as true,’ 
and, if they constitute a defense, the bill must be 


EQUITY 


[$§ 799-804 


dismissed.1? But where a suit is set down for hear- 
ing on bill and answer, in good faith, and a separery) 
defense in the answer is insufficient, the bill wil’ 
not be dismissed but the insufficient defense wih 
be stricken and plaintiff granted leave to file a repli- 
cation.14 

[§ 804] e. Grounds of Dismissal—(1) Want of 
Prosecution. A court of equity, independently of 
statute or rule of court,’® may, in the exercise of a 
sound judicial discretion, 16 dismiss a suit, before 
the hearing, on motion, for want of diligence in its 
prosecution,!” no satisfactory excuse for the delay 
being shown.?8 Generally, however; the practice is 
that a rule on the plaintiff to proceed in the cause, 
commonly called a rule to speed, must precede a 
motion to dismiss for want of prosecution.1® The 
delay must be urreasonable.2° And whether or not 
a dismissal is proper is to be determined in each 
case from its own facts and cireumstances.*4 A 
bill will not be dismissed where the situation of the 
ease is such that the next step should be taken by: 
the party seeking the dismissal,?? or that he might 
himself expedite the case by bringing it on for 
hearing.?* It will not be dismissed pending a mo- 
tion by plaintiff to fix a time for hearing,** or where 
after notice of the motion plaintiff expedites the 
ease,”> or after the case has been reached and sub- 
mitted.2° A cause may be dismissed for failure to 
proceed under an order of reference,”* or for failure 
to execute a reference to the master within the time 


8. Gregory v. Pike, 67 Fed. 837,| App. (D. C.) 131; Austin oma a formal decree of dismissal ‘‘on the 
15 CCA 33 [app dism 160 U. S. 643, Co. v. Posey, 105 Miss. 720, 63 S|merits.” Westinghouse Tract. Brake 
16 SCt 431, 40 L. ed. 566]. 224, 64 S 5, 1 ALR 138; Deerfield} Co. v. Orr, 252 Fed. 392, 164 CCA 316. 

4 Gregory v. Pike, 67 Fed. 837,| River Co. v. Wilmington Power, etc., 18. Houston v. San Francisco, 47 
15 CCA 33 [app dism 160 U. S. 643,|Co., 838 Vt. 548, 77 A 862. Fed. 337; McCarty v. McCarty, 65 Fla. 
16 SCt 431, 40 L. ed. 566). 14. Besson v. Goodman, 147 Fed.| 332, 61 S 627; Myers v. Julian, 57 

5. Gregory v. Pike, 67 Fed. 837,| 887. Fla. 493, 48 S 998. 

15 CCA 33 [app dism 160 U. S. 643 15. Buck v. Felder, 208 Fed. 474. 19. Buck v. Felder, 208 Fed. 474; 
16 SCt' 431, 40 L. ed. 566]. See also cases infra note 87. Picquet v. Swan, 19 F. Cas. No. 

6. Dismissal Mpon demurrer se 16. Buck v. Felder, 208 Fed. 474;| 11,135, 5 Mason 561. 
supra §§ 496, 497. Colding v. Badger, 24 S. C. Eq. 368. j [a] In Tennessee a rule to speed 

Dismissal upon plea and replica- 17. U. S.—Buck v. Felder, 208] is specifically provided for by stat- 
tion see supra § 540. Fed. 474; Brown v. Fletcher, 140 Fed.| ute. See Kain v. Ross, 1 Lea 76; 

ie Welch v. Sheaffer, 29 Pa. Super. | 639; Colorado Eastern R. Co. v.| Ford vy. Bartlett, 3 Baxt. 20. 

61 Union Pac. R. Co., 94 Fed. 312, 36 20. McLean v. Letchford, 60 Miss. 

8: Betts v. Lewis, 19 How. (U.| CCA 263; Mackaye v. Mallory, 80 Fed.| 169. And sée cases infra this note. 
S.) 72, 15 L. ed. 576; La Vega v.| 256; Houston v. San Francisco, 47 [a] Rule applied.—(1) Inaction 


Lapley, 14 F. Cas. No. 8, 123, 1 Woods 
428; Peo. v. New York, etc.,, SS. Co.,| Co., 36 Fed. 735; 
1 Porto Rico Fed. 248. 19UELACas: 
9. Gary v. Mickler, 21 Fla. 539; 
Wyandotte Public Schools v. Hard- 
ing, 157 Mich. 86, 121 NW .296. 
10. Ga.—Van Dyke v. Martin, 53 


332, 61 S 627; 


Fed. 337; Jessup v. Illinois Cent. R. 


No. 11,135, 
Fla.—McCarty v. 
Myers v. Julian, 57 
Fla. 493, 48 S 998; 
57 Fla. 421, 49 S 749 


for a year is not sufficient to jus- 
tify a dismissal where defendant is 
not prejudiced. Wilson v. Rusling, 
13 Phila. (Pa.) 48. (2) And a bill 
will not be dismissed for failure for 
several terms to issue an alias sub- 
poena, after the return of the origi- 


Picquet v. Swan, 
5 Mason 561. 
McCarty, 65 Fla. 


Garcia v. Garcia, 


Ga. "221. Ill.—Peddecord v. Vennigerholz,|nal_unexecuted. Litton v. Armstead, 
or ee v. Cravens, 189] 212 Ill. 612, 72 NE 819; Meyer v.|9 Baxt. (Tenn.) 514; Ford v. Bart- 
Tll. A. 463 I. Lurya Lumber Co., 203 Ill. A. 300;] lett, 3 Baxt. (Tenn.) 20. (3) But 
lowa.—Fitch v. Richardson, Morr.| Fetzer v. Clark, 153 Ill. A. 152. where the impounding of rents 
245. Ky.—Morgan v. Currie, 3 A. K.| through a receivership was the sole 
Wien aAlbion Malleable Iron Co. v.} Marsh. 293. ‘object of a bill, it was dismissed 
Albion. First Nat. Bank, 116 Mich. Md.—Whelan v. Cook, 29 Md. 1.!at the second term for failure, to: 


218, 74 NW 515; Mass.—Bancroft 
9 Mich. 346. 

N. Y.—New York Nat. Park Bank Miss.—Doyle v. 
v. Goddard, 131 N. Y. 494, 30 NE| 345. 


566 [aff 62 Hun 31, 16 NYS 343]. N. 


Hewlett v. Shaw, 


Mass. 144, 9 NE 539. 


J.—Lang v. Belloff, 53 N. J. 


143|ask for the appointment of a re-- 
ceiver. Rose v. West, 50 Ga. 474. 
Freem. 21. Yott v. Yott, 957 Ill. 419, 100 
NE 902. And see cases infra this note. 
[a] Rule applied.—A case will be 


v. Sawin, 


Devane, 


‘ 
i 


Pa.—Cairns v. Ingram, 8 Pa. Super. 
514, 48 WklyNC 210. 

Va.—Bates v. Brown, 80 Va. 126, 

See also Holman v. Holman, 38 S. 
C. Eq. 210 (a motion to dismiss the 
bill of plaintiff without going into a 
plenary hearing is sometimes grant- 
ed when it appears on the face of 
the proceedings that plaintiff has no 
just ground of complaint or that the 
court cannot give the relief prayed, 
but this is rarely done). 

11. American Livestock Commn. 
Co. v. Chicago Livestock Exch., 143 
Tll. 210, 32 NE 274, 36 AmSR 385, 
18 LRA 190 [aff 41 Ill. A. 149]; Gardt 
v. Brown, 113 Tll. 475, 55 AmR 434; 
Springer v. Walters, 37 Ill. A. 326; 
Mayse v. Biggs, 3 Head (Tenn.) 36. 

Rule applied to injunctions see In- 
junctions [22 Cyc 949]. 

12. See supra § 694. 


13. Scheckells v. Scheckells, 42 


Eq. 298, 31 A 604; Sebring v. Se- 
bring, 43 N, J. Eq. 59, 10 A 198; Dey 
v. Hathaway Printing, ‘ete,, Co., ‘41 N. 
Ji g.. 8449,) 4h AiG 75's West Vv. Paige, 
OWN: ae Ea. 203. 


N. Y.—De Luze v. Loder, 3 Edw. 
419; Vermillya v. Odell, 1 Edw. 617 
[aff 4 Paige 121]. 

N. C.—Holmes v. Williams, 11 N. 
C3 Tl. 
shat C.—Black v. Kelly, 28 S. C.° Ha. 


W. Va.—Eskridge v. Thomas, 79 W. 
Va. 322, 91 “SE 7, LRA1918C 769. 

Ont _—Finnegan v. Keenan, 7 Ont. 
Pr. 385. 

[a] Nature and effect of order.— 
An order entered on the minutes, on 
motion of defendant, that the court 
“does now dismiss this bill for want 
of prosecution,” is in effect ‘a final de- 
cree, binding on defendant, who is 
not entitled at a subsequent term to 


Rep (N. Wa)! 220; Marshall v. Mar- 


dismissed upon the hearing of ex- 
ceptions to a master’s report where 
the parties have been in court many 
years, the master has died, and part 
of the testimony has been lost. Gor- 
don. v. Berger, 17 Phila. (Pa.) 106. 

22. Henry v. Harris, 201 Fed. 872, 
120 CCA 210; Mackaye v. Mallory, 80 
Fed. 256. 

23." McVickar v. Filer, 24 Mich. 
241; Whitney v. New York, 1 Paige 
(N. YY.) -548; Lee v. Brush, 3 Code 


shall, 4 N. C, 318; Kase v. Pennsyl- 
ar teh Cos 12 Pa. Dist. 85, 28. Pa. 
(Ouge 208 


24. Becker vy. Lebanon, etc., St. R. 
Co., 4 Pa. Super. 372, 40 WklyNC 238. 

25. Tingle v. Parten, 3 Edw. (N. 
Y.) 228. 

26. Miller v. Hemphill, 9 Ark. 488. 

27. Weil," 'v. Mulvaney, 262 = Mil. 
195. 104 NE 2738. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| 


-rers. 


§§ 804-805] 


fixed by rule.?¢ 


not void. 


pend proceedings.*? 
Titi? 


28. McGrath v. Stein, 148 Ala: 
370, 42 S 454; Smith v. Smith, 132 
Ala, 138, 31 S 359. 

29. Warren v. Shaw, 43 Me. 429. 

30. Maffenbier v. Gearhart, 257 
Til. 315, 100 NE 923. 

31. Weil v. Mulvaney, 262 Ill. 195, 


(104 NE 273. 


32. Orphan Asylum v. McCartee, 


Hopk. (N. Y.) 106; Norton v. Kos- 
both, Hopk. (N. Y.) 101. But see 
Beirne v. Wadsworth, 36 Fed. 614 


(failure to take testimony is excused 
by the pendency of overtures for a 
settlement submitted to clients 
abroad, under the assumption of 
counsel without warrant. therefor 
that proceedings were to be _ sus- 
pended). 

33. Hoxey v. Carey, 12 Ga. 534. 

34. Gilbert v. Van Arman, 10 F. 
Cas. No. 5,414, 1 Flipp. 421; Macfar- 
lane v. Hills, 50 Fla. 566, 39 S 994; 
Graham v. Elmore, Harr. (Mich.) 
265; Vermilyea v. Odell, 4 Paige (N. 
Y.) 121; Hastings v. Palmer, Clarke 
QNWY 52. 


85. Tarpley v. Wilson, 33 Miss. 
A467. 
36. Draughon y. French, 4 Port. 


{Ala.) 352. 

37. See statutes and court rules; 
and Graham v. Cook, 6 Yerg. (Tenn.) 
404. 

{a] Former federal equity rules.— 
Equity Rules (1842), rule 38 (1) pro- 
vides that if plaintiff shall not reply 
to any plea, or set down any plea or 
demurrer for argument on the rule 
day when the same is filed, or on 
the next succeeding rule day, his 
bill shall be dismissed as of course 
unless a judge of the court shall 
allow him further time for the pur- 
pose. See cases infra this note. (2) 
This rule does not provide for the 
dismissal of a bill for failure to 
prosecute, but merely for failure to 
take the required steps in pleading 
after defendant has filed a demurrer, 
plea, or answer to the bill. Buck _ v. 
Felder, 208 Fed. 474. (3) It applies 
only to technical pleas and demur- 
Poultney v. Lafayette, 3 How. 
CPAs) o8t, diated: -503s)°. C4), Etsis 
not absolute in its requirements, and 
the court may in its discretion re- 
fuse to dismiss. Ryan vy. Seaboard, 
etc., R. Co., 89 Fed. 397. (5) It can- 
not be enforced where the practice of 
the court is to treat all days in term 
time as rule days. Electrolibration 
Co. v. Jackson, 52 Fed, 773. (6) A 
pill cannot, under Equity Rules 
(1842), rule 66 be dismissed for fail- 
ure to reply in time where plaintiff 
has set the cause down for hearing 
on bill and answer. Reynolds v. 
Crawfordsville First Nat. Bank, 112 
TH S405) BISCE 213/"28 LY edi~ 733. 
(7) Equity Rules (1842), 


’ 


But a bill will not be dismissed, 
where the delay occurs after the appointment of a 
master to take the testimony, and before his report, 
when the party complaining has made no effort to 
obtain an earlier publication of the proofs.2? Where 
a case is referred to a master to take evidence, 
and evidence of defendant alone is offered and taken 
on the hearing, a dismissal of the bill for want of 
equity and not for want of prosecution is proper.*° 
A dismissal for want of prosecution, inadvertently 
overlooking a pending reference, is erroneous but 
The pendency of negotiations for a set- 
tlement will not prevent a dismissal for want of 
prosecution in the absence of an agreement to sus- 
A bill will not be dismissed 
for want of prosecution, if parties who are neces- 
sary have not been served, or being served have not 
answered, without negligence on the part of plain- 
Failure to proceed against other defendants 
is a ground for dismissal, on motion of a defendant 
as to whom the cause is at issue.** 
has been dismissed for want of prosecution, is after- 


rule 69) + 


EQUITY 


(2) 


[§ 805] 


If a suit which | any relief,*? 


allowing three months.to take testi- 
mony, does not justify a dismissal 
of the bill for failure to take proof 
within that time. Sargeant v. 
Easton First Nat. Bank, 21 F. Cas. 
No. 12,359, 6 WklyNC (Pa.) 370. 

{b] In District of Columbia and 
Florida there are rules similar to 
Federal Equity Rules (1842), rule 38. 
See Drury v. Moulton, 33 App. (D. 
C.) 326; Silver Springs Co. v. Koonee, 
56 Fla. 845, 47 S 390. 

{c] In Maryland the rules permit 
a dismissal for failure to take testi- 
mony. Whelan v. Cook, 29 Md. 1. 

[ad] In West Virginia, by statute, 
a cause may be dismissed where no 
orders or proceedings have been had 
therein for four years. Millbank v. 
Ingersoll,,29 W: Va. 396; 1, SE 575: 

Dismissal for failure to reply see 
supra § 589. 

88. Dailey v. Koepple, 164 Ala. 
SIAL DISS 34398 New wDecatur Av; 
Scharfenberg, 147 Ala. 367, 41 S 1025, 
119 AmSR 81; Merritt v. Alabama Py- 


‘rites Co., 145 Ala. 252, 40 S 1028,39S 


555; Tait v. American Freehold Land 
Mortg;  -Co., 1320 Ala.) 193-9 38 S623; 
Blackburn y. WHitzgerald, 130 Ala. 
584, 30 S 568; Gardner v. Knight, 
124 Ala. 273, 27.S 298; Rucker vy: 
Morgan, 122. Ala. 308, §25 S 242; 
Lockard v. Lockard, 16 Ala. 423; 
Porter v. Worthington, 14 Ala. 584; 
Bryant v. Peters, 3 Ala. 160; Haughy 
v. Strang, 2 Port. (Ala.) 177, 27 AmD 
648; Leonard y. Arnold, 244 Ill. 429, 
91 NE 5384; Emerson v. Western 
Union R. Co., 75 Ill. 176; Fisher v. 
Stone, 4 fll. 68; Edwards v. Beaird, 
1 Ill. 70; Wagrer v. Evans, 199 Il. 
A. 288; Rock Island State Bank v. 
Pore, 179 Ill. A. 282; Brown v. Pace, 
(Tenn. Ch. A.) 49 SW 355; Shaw v. 
Patterson, 2 Tenn. Ch. 171. Contra 
Dupuy v. Gibson, 36 Ill. 197. 

{a] If a bill is good on its face 
it cannot be dismissed on defend- 
ant’s motion, without evidence, 
cept for want of prosecution. MHar- 
bert v. Mershon, 169 Ill. 52, 48 NE 
450 [rev 64 Ill. A. 297]. ; 

[b] After demurrer.—A motion 
to dismiss for want of equity cannot 
be entertained after a demurrer has 
been filed on the same ground. Tay- 
lor v. Harwell, 54 Ala. 596; Calhoun 
v. Powell, 42 Ala. 645. 

[c] Defendant. in contempt for 
want of an answer may nevertheless 
move to dismiss. Smith vy. Robinson, 
11 Ala. 840. . 

[a] Dismissed in vacation.—(1) 
In Alabama a dismissal for want of 
equity, where the equity of the bill 
is directly challenged, is as proper 
in vacation as term time. Merritt _v. 
Alabama Pyrites Co., 145 Ala. 252, 
AON SULOZS 39) (So 656. w@2):) Butjdn 


Illinois the bill cannot be dismissed MS AScOueNn LION Ve 
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ward reinstated by the court, this is a judicial de- 
termination that there was no unreasonable delay 
in the prosecution of it.®% 

An ancillary bill cannot be dismissed by itself. If 
there is a failure to prosecute thereon the main bill 
should be dismissed.?¢ 

Express provisions. 
sals for want. of prosecution and the like are ex- 
pressly provided for.3? 


In some jurisdictions dismis- 


Want of Equity. In some jurisdic- 


tions it is the practice to entertain before the hear- 
ing a motion to dismiss the bill for want of equity 
appearing on its face.*8 
to some of the authorities, is treated as a general de- 
murrer,*? while according to others it is not the 
equivalent of a demurrer.?° 
for want of equity, all the facts well pleaded by 
the bill will be taken as true,*! and only the bill and 
its allegations ean be looked to.42 A bill will not be 
dismissed on such motion if it presents a case for 
although 


Such a motion, according 


On motion to dismiss 


such case is defectively 


except in term time. 
oming, 104 Ill. A. 538. 

{e] In Delaware, it has been held 
that it is an undesirable practice to 
substitute for a demurrer to a bill a 
motion to dismiss it for want of 
equity, and that generally it will not 
be allowed. Holschumaker vy. Etchells, 
9 Del. Ch. 38, 74 A 644. 

{f] In Florida the practice of 
moving to dismiss bills for want of 
equity does not obtain. Opitz v. 
Morgan, 68 Fla. 469, 67 S 67; Porter 
v. Taylor, 64 Fla. 100, 59 S 400; Hull 
v. Burr, 61 Fla. 625, 55 S 852; Hart- 
zell v. Brash, 61 Fla. 606, 55 S 401. 

39. Holschumaker vy. Etchells, 9 
Del. Ch. 33, 74 A 644; Lavin v. Cook 
County, 245 Ill. 496, 92 NE 291; 
Leonard v. Arnold, 244 Ill. 429, 91 
NE 534; Clark v. Ewing, 93 Ill. 472; 
Sr gratekog v. McCaffrey, 177 Ill. A. 

40. Peters v. Rhodes, 157 Ala. 25, 
47 S 183; Williams v. Neill, (Ala.) 
40 S 943. See also Stewart v. Star- 
key, 136 Tenn. 638, 191 SW 332 (it is 
true that a motion to dismiss is a 
statutory defense, and not the same 
thing as a demurrer, and if there is 
any equity at all in the bill, however 
badly pleaded, such a motion should 
not be sustained). 

Demurrers abolished and motion 
ornine substituted see supra 


41. Evan v. Wilhite, 167 Ala. 587, 
52 S 845; Fuller vy. Clemmons, 158 
Ala. 340, 48 S 101; Greene v. Boaz, 
157 Ala. 68, 47 S °255; Peters v. 
Rhodes, 157 Ala. 25, 47 S 1838; Mo- 
bile Transp. Co. v. Mobile, 153 Ala. 
409, 44" S976, 127 AmSR. 3413 
LRANS 352; Woodruff v. Adair, 131 
Ala. 530, 32 S 515; Coleman v. Butt, 
130 Ala. 266, 30 S 364; Treadwell v. 
Torbert, 122 Ala. 297, 25 S 216; Wer- 
born v. Kahn, 93 Ala. 201, 9 S 729; 
Trammell v., Pennington, 45 Ala. 673; 
Cox v. Mobile, ete., R. Co., 44 Ala. 
611; Bryant v. Peters, 3 Ala. 160; 
Holschumaker v. Etchells, 9 Del. Ch. 
338, 74 A 644; Lavin v. Cook County, 
245 Til. 496, 92 NE 291; Grimes v. 
Grimes, 143 Ill. 550, 32 NE 847; Em- 
erson v. Western Union R. Co., 75 
Ill. 176; Hickey v. Stone, 60 Ill. 458; 
Vieley v. Thompson, 44 Ill. 9; Fisher 
v. Stone, 4 Ill. 68; Watson v. Wag- 
ner, 202 Mich. 397, 168 NW 428; 
Lewis J.. Selznick Enterprises  v. 
Harry I. Garson Productions, 202 
Mich. 111, 167 NW 1011; Atty.-Gen. 
vy. Lake County, 33 Mich. 289. See 
alse supra § 489. 

42. Houston y. Howze, 162 Ala. 
F900, 50 S 266; Woodruff v. Afair, 131 


Cain v. Wy- 


to 
§ 50 


Ala. 530, 32 S 515. See also supra 

§ 488. 
43. Thompson y. Johnson, (Ala.) 
Lee, (Ala.) 74 S 
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stated.44 It is only where no amendment can help 
it that a bill will be thus dismissed,*? and for the 
purpose of such a motion the bill will be taken and 
vonsidered as already amended in all amendable de- 
fects.4° But where it does not appear from the bill 
shat amendments can be made which would entitle 
plaintiff to relief, such amendments will not be con- 
sidered as made.*7 The bill is not to be consid- 
ered as amended so as to give it equity by the aver- 
ment or averments of new, additional, or independ- 
ent facts, but only as to amendable defects appar- 
ent on the face of the bill from the averments there- 
in contained.t® Where the bill is good, it should not 
be dismissed on motion for want of equity, unless 
the defensive matter in answer to interrogatories, 
propounded by defendant, in accordance with the 
federal equity rules, is so conclusive that it cannot 
be affected by any avoiding evidence in support of 
the bill or in support of a replication that might 
have been filed in the ordinary course of the case.*? 

[§ 806] (38) Other Grounds. When orders 
made by the court in the progress of the court are 


disregarded by plaintiff, it is within the discretion_ 


of the court to dismiss his bill.®° Failure to amend 
when made a condition for retaining the bill, will 
result in a dismissal.°! But failure to pay money 
into court is not ground for dismissal when equities 
are presented aside from that calling for the pay- 
ment.52 A bill will not be dismissed because of 
plaintiff’s failure to file a master’s report as or- 
dered:°3 A bill may be dismissed when it discloses 
on its face that it is not filed within the proper 
jurisdiction,®+ for want of prayer,®> on a showing 
that plaintiff has parted with his entire interest,°° 
or that the bill was filed by one not authorized to 
act as solicitor in the court.®* A bill has also been 
dismissed because after striking out improper mat- 
ter what remained was unintelligible.°® The court 


243; Mayfield v. Schoclar, 149 Ala. 


150,°43 S 12; Seals v. Robinson, 75] 1028, 39 S 555. 


EQUITY 


bama Pyrites Co., 145 Ala. 252, 40 S 
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should dismiss with costs an Sioieal bill between the. 
same parties, the effect of which would be to obstruct, 
delay, or embarrass it in the execution of a final 
decree already entered in another suit.°? But a mo- 
tion to dismiss, based upon the ground that the case 
involves substantially the same facts as another. 
case between different parties, already dismissed, 
will not be granted if it appears on the face of the 
record that a different case might be made on the 
trial.6° While such practice is unusual, a bill which 
prays for the attachment of defendant’ s property, 
may be dismissed upon, petition and motion or rule 
without the filing of demurrer, plea or answer, in 
analogy to the practice of raising the question of 
jurisdiction in foreign attachment by petition with- 
out a general appearance.*+ A bill should not be 
dismissed because of harmless irregularities there- 
in ° or for noncompliance with a rule requiring it 
to be printed within a certain time,°* or for irregu- 
larity in taking depositions.®* A bill will not be dis- 
missed. before the hearing because it can only be 
proved by witnesses at the time disqualified.°* The 
defense of a former adjudication cannot be raised 
by motion to dismiss.°° But a bill will be dismissed. 
on motion, when it appears from its allegations, that 
plaintiff is seeking relief against defendant in an- 
other bill for the same cause of action.*? It is no 
ground for dismissal of bill that the court would 
not appoint a receiver as prayed, that being only 
a portion of the relief prayed for.®* A statute pre- 
scribing grounds tor dismissing summarily on mo- 
tion may be exclusive.®® 

[§ 807] 2 At Final Hearing—a. In General. 
The grounds for dismissing a bill at the hearmg 
are of course practically as broad as those upon 
which plaintiff may be in any way defeated.7° The 
bill will then be dismissed if it is without equity on 
its faee,“4 even though a demurrer has been over- 


147 Ala. 494, 42 S 408. 


55. New Orleans, ete. R. Co. v. 


Ala. 363; Hogan v. Smith, 16 Ala. 46. Stephenson v. Atlas Coal Co.,| Louisiana Constr., ete, Co., 49 La. 
600; Lehmann vy. Shimeall, 195 ITll.| 147 Ala. 432, 43 S 301; Williams v.| Ann. 49, 21 S 171. See also supra 
A. 511; Quait v. Wortham Bros. Co.,| Neill, (Ala.) 40 S 943. § 401. 

176 Ill. A. 273; Thompson v. Paul, 8 “A motion to dismiss a bill for 56. Brewer v. Dodge, 28 Mich. 359. 


Humphr. (Tenn.) 114. 
44. Clio v. Lee, (Ala.) 74 S 2438; 
West vy. Louisville, etc., R. Co,, 137 


only when, 


want of equity should be sustained 57. 
admitting all the 
facts apparent upon the face of the 


after 


Anonymous, -1 N. 5. 
58. Deaderick v. Wilson, 8 Baxt, 
(Tenn.) 108. 


Ala. 568, 34 S 852; Coleman v. Butt, 
130 Ala. 266, 30 S 364; Stewart v. 
Starkey, 136 Tenn. 638, 191 SW 332; 
Anderson y. Mullenix, 5 Lea (Tenn.) 
287; Quinn vy. Leake, 1 Tenn. Ch. 67. 

45. Vaughan v. Vaughan, 180 Ala. 
212, 60 S 872; Peters v. Rhodes, 157 
Ala. 25, 47 S 1883; Johnston v. Little, 
141 Ala. 382, 37 S 592; Bell v. South- 
ern Home Bldg., ete., Assoc., 140 Ala. 
oil, of S 21, 103, AMSR’ 41s" West v. 
Louisville, ete., R. Co., 187 Ala. 568, 
34 S 852; Taylor v. Dwyer, 131' Ala. 
91, 32 S 509; Lehman-Durr Co. v. 
Griel Bros. Co., 119 Ala. 262, 24 S 
49; Brown v. Mize, 119 Ala. 10, 24 
S 453; Hendricks v. Hughes, 117 Ala. 
591, 23 S 6387; South Alabama, etce., 
‘ . v. Highland Ave., ete., R. Co., 
117 “Ala, 395, 23° S' 973; \Jackson 
County v. Derrick, 117 Ala. 348, 23 S 
193; Scholze v. Steiner, 100 Ala. 148, 
14 S 552; Seals vy. Robinson, 75 Ala. 
363; Hooper v. Savannah, etc., R. Co., 
69 Ala. 529; Wyatt v. Greer, 4 Stew. 
& P. (Ala.) 318; Leonard vy. Arnold, 
244 Til. 429, 91 NE 534; Stamatakos 
vf McCaffrey, 177 Ill. A. 370; Hender- 
son v. Mathews, 1 Lea (Tenn. ) 34; 
Tyne v. Dougherty, 3 Tenn. Ch. 49. 

{al Dismissal as to some defend- 
ants.—-Where a bill in equity cannot 
be amended, so as to give it equity 
against certain defendants, a dismis- 
sal as to them without opportunity 
to amend is proper. Merritt v. Ala- 


bill, whether well or illy pleaded, the 
complainant can have no relief, and 
the bill, for the purpose of such a 
motion, will be considered as already 
amended if it is apparent upon a 
proper statement of the facts and 
appropriate prayer equitable relief 
may be obtained.” Coleman y. Butt, 
130 Ala. 266, 268, 30 S 364. 

[a] The possibility that a bill 
showing no equity may be amended 
so as to give it equity is no ground 
for its retention against a motion to 
dismiss. Edins v. Murphree, 142 Ala. 
617, 38 S 639. . 

47. Tait v. American Freehold 
Land Mortg. Co., 182 Ala. 193, 31S 623. 

48. Savage v. Bradley, 149 Ala. 
169, 43 S 20, 123 AmSR 380; Stephen- 
son v. Atlas Coal Co., 147 Ala. 432, 
434, 41 S 301; Tait v. American Free- 
hold Land Mortg. Co., 132 Ala. 193, 
31 S 623; Blackburn y. Fitzgerald, 
130 Ala. 584, 30 S 568. 

49. Buffalo Specialty Co. v. Van 
Cleef, 227 Med. 391, 142) CCA: 87. 
ag Clement v. Wheeler, 25 N. H. 

51. “Carter -v. Case Fa 41 Ala: 
375. See also supra § 497 

52. Mabry v. ‘Churchwell, 2 Coldw. 
(Tenn.) 63. 

53. Symms v. Chicago, 115 Ill. A. 


169. 
Pucket, 174 Ala. 


54. Pucket v. 
315, 56 S 585; Prickett v. Prickett, 


59. Coram y. Davis, 174 Fed. 664. 
60. Midgley v. Menendez, 3 Porto 


Rico Fed. 245. 
Hulford;: 419. Pas 


61. J*ulford v. 
Dist. 821. 

62. Jackson Mill. Co. v. Scott, 130 
Wis. 267, 110 NW 184; Buffalo, ete., 
Rae Cortwe Philadelphia, Gt ek Co., 
174 Pa. 263, 34 A 561. 

63. Pottsville Water Co. Veg 
Schuylkill Nav. Co., 1 Pa. Dist. 118. 

64. Cooper v. Bennett, 70 W. Va. 
110, 73 SH 260, AnnCas1913D. 851. 

Pe tee Calloway v. McElroy, 3 Ala. 

66. Desert King Min. Co. v. Wede- 
kind, 110 Fed. 873; Majors v. Majors, 
58 Miss. 806. 

67. Turnipseed v. Crook, 8 Ala, 897. 

68. Steitz v. Old Dominion Cop- 
per Min, .ete.,) Co., 89..N. J.. Eq. 265, 
104 A 214. 

69; Ford jv... Barttett, $3" Baxt. 
(Tenn.) 20. 

70. Cross references: 
ere ae of remedy at law see supra 


Failure of process see supra § 358. 

Failure to do equity see supra § 151. 

Laches see supra § 211. 

Want of clean hands see supra § 163. 

Want of ingispensapte parties -see 
supra § 32 

Want of territorial jurisdiction see 
supra § 130. 


71. Ala.—Kilgore vy. Redmill, 121 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ . - 
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ruled,’? or although no objection has been taken by 
defendant in his pleadings." But a bill should not 
be dismissed if it states any cause for equitable 
The bill will be dismissed if plaintiff fails 
to make out his case by the proof,’> or where plead- 
ing and proof are too inharmonious to entitle plain- 
tiff to a decree,?® or where the proof is too uncer- 
tain to found a specific and just decree.77 
the answer saves the right there may be a dismissal 
at the hearing on the ground that plaintiff has an 
A pill will also be dis- 
missed where relief is impracticable.7® 
said that a bill will not be dismissed because pre- 


relief.@4 


adequate remedy at law.78 


maturely filed, if at the hearing 
plaintiff is entitled to relief.%° 


Ala. 485, 25 S 766; Jackson v. Knox, 
119 Ala. 320, 24 S 724; Lockard v. 
Lockard, 16 Ala. 423. 
Fla.—Mayfield vy. Chemical Co., 65 
Fla. 1138, 61 S 191, AnnCas1917A 1193; 
Hendry-v. Whidden, 48 Fla.'268,37S 571, 
Ga.—Branch v. Knapp, 61 Ga. 614; 


Findley v. McBurnett, 60 Ga. 627; 
Thrasher vy. Partee, 37 Ga. 392. 
Tll.—Winkler v. Winkler, 40 Ill. 


179; Schwarz v. Bowler Mfg. Co., 177 
Tll. A. 294; Wilson vy. Derrewaldt, 100 
Til, A. 396. 

Md.—Tartar v. Gibbs, 24 Md. 323; 
Chambers v. Chalmers, 4 Gill & J. 
420, 28 AmD 572; Gibbs v. Cunning- 
ham, 4 Md. Ch. 322. 


Miss.——Semple v. McGatagan, 18 
Miss. 98. : 

Tenn.—Henderson v. Mathews, 1 
Lea 34. 

Va.—Salamone v. Keiley, 80 Va. 86. 

W. Va.—Buford v. Chichester, 69 
WeeVa. 213, 72 "SE 120 "willis wv: 
Whrilis, 42 W. Va. 522, 26 SE 515. 

72. Farmers’ Bank v. Gilpin, 1 
Del. 561. 

73. Ward v. Hotel Randolph Co., 


65 W. Va. 721, 63 SE 618. 


74, Porter v. Taylor, 64 Fla. 100, 
59 S 400. : 

75. D. C.—Northwest Eckington 
Impr. Co. y. Campbell, 28 App. 483. 

Fla.—Watson y. Bair, 73 Fla. 255, 
V4) S)3175 Gareia v..Gareia, #57" Fila. 


421, 49 S 749; Lykes v. Beauchamp, 
49 Fla. 333, 38 S 603. 

Ga.—Mounce v. Byars, 11 Ga. 180. 

Ill.—State Bank v. Christensen, 
195 Ill. A. 496; Babcock v. Farwell, 
189 Tll. A. 279; Crabtree v. Sizemore, 
162 Ill. A. 69; Fineh v. Finch, 111 
Hil. A. 4§1; Tanton v. Boomgarden, 
79 Ill. A. 551; Fred W. Wolf Co. v. 
Wodrich, 66 Ill. A. 610. 

Mass.—Cogan v. Cogan, 211 Mass. 
290, 98 NE 28. : 

Mo.—Leeper v. Bates, 85 Mo. 224. 

Nebr.—Anthes _ v. Schroeder, 3 
Nebr. (Unoff.) 604, 92 NW 196. 

N. J:—Browne v. French, (Ch.) 
11 A 606. 

N. Y.—Loeb v. Supreme Lodge R. 
FAG 98" Ni vY. «180, “91) NE 547) [aft 
rearg den 198 N. Y. 603 mem, 92 NE 
1090 mem]; Juddv. Seaver, 8 Paige 548. 

Or.—Haney ¢. Parkison, 72 Or. 249, 
143 P 926, AnnCas1916D 1035. - 

Pa. — McClintic-Marshall Constr. 
Co. v. Easton Trust Co., 248 Pa. 584, 
94 A 246; Munhall.v. Wiemann, 227 
Pa. 34, 75 A 842; Stout v. Speck, 52 
Pa. Super. 628; Buchanan v. Noel, 
12 Phila. 431. 

Va.—Larkey y. Gardner, 105 Va. 
718, 54 SE 886; Jones v. Bradshaw, 
16 Gratt. (57 Va.) 355. 


| Wash. — O’Neile v. Ternes, 32 
| Wash. 528, 73 P 692. 
| Ont.—Baker v. Wilson, 6 Grant 


@h. CGC.) «603: 
|| [a] Where evidence tends to sup- 
port the allegations of the bill, it is 
| error to strike out plaintiff's evidence 
and dismiss the bill. Heiderich v. 
Heiderich, 18 Ill. A. 142. 

[b] A case for the entire relief 


The fact that plain- 
tiff bases his right to relief on the wrong ground 
will not justify the dismissal of his bill, where it 


EQUITY 


Where 


It has been 


it appears that | present.84 


[§ 809] 3. 


asked need not be made out in order 
to prevent dismissal. In re Pa Pele- 
Kane, Salen Hawai ,lioc, Cutter . Vv. 
Thompson, 51 Ill. 531; Duckworth v. 
Francis, 154 Ill. A. 300. 

[c] Failure as to some plaintiffs. 
—Where several parties join as com- 
plainants in a bill of equity, and 
there is no privity among them, but 
they seek to avert an injury which 
would affect them all in the same 
manner, a failure of evidence as to 
an alleged special injury to some of 
the complainants, but not to all, is 
not ground for dismissing the bill 
after a full hearing on the merits. 


Riley v. Pennsylvania Co., 32 Pa. 
Super. 579. 
' [d] A creditor’s bill may be dis- 


missed when it appears that the 
judgment on which it is founded has 
been set aside, although there is a 
supplemental bill setting up another 
and valid judgment. Butchers’, etc., 
Bank v. Willis, 1 Edw. (N. Y.) 645. 

fe] A cross bill not sustained by 
proof is properly dismissed. Taylor 
v. Herndon, 194 Fed. 946, 114 CCA 
582s. Miblipsea vaovNixon,ol33 vArk *516, 
202 SW 701; Wayland Creamery Co. 
v. Dean, 169 Mich. 223, 134 NW 1116. 

76. Munro v. Smith, 243 Fed. 654; 
Westbrook v. Hayes, 137 Ala. 572, 
34 S 622; Caton v. Raber, 56 W. Va. 
244, 49 SH 147. See infra § 854. 

[a] Where there is a material 
variance between the allegations of 
the bill and the evidence, it should 
be dismissed at the hearing (Kristan 
vi tNepil, 250° Wile A... 2923 (‘Caton=v. 
Raber, 56 W. Va. 244, 49 SE 147), 
unless the bill is amended to corre- 
spond with the evidence (Caton vy. 
Raber, supra). 

Issues, proof, 
supra § €70 et seq. 

77. Marvin v. Hampton, 
131; Field v. Oppenstein, 98 Ill. 68; 
Vermillion vy. Bailey, 27 Ill. 230; 
Atty.-Gen. v. Carver, 34 N. C. 231. 

78. Meux vy. Anthony, 11 Ark. 411, 
52 AmD 274; Thiefes v. Mason, 55 
Ne de Bigs2456, (37 A455. 

[a] Legal and equitable grounds 
joined.—A decree on the merits dis- 
missing the bill in which a legal 
cause of action is joined with one 
purely equitable, containing no clause 
saving to the complainant her rem- 
edies as to the former cause of ac- 
tion, and failing to state that as to 
it the dismissal was for want of 
jurisdiction, is erroneous. Sprinkle 
vy. Duty, 54 W. Va. 559, 46 SE 557. 

Aégequate remedy at law generally 
see supra §§ 14-47. 

79. See cases infra this note. 
also supra § 33. 

[a] Rule applied.—(1) As where 
events subsequent to the filing of the 
bill have removed the occasion for 
relief and there would be nothing 
whereon the decree could operate. 
Horner v. Keene, 177 Ill. 390, 52 NE 
499- “Booth«iv; Gaither,|.)68 0111." A. 
263. (2) A bilk to compel the sur- 
render of stock will be dismissed 


and variance 


18 Fla. 


see 


See 
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appears from the averments of the bill and from 
the proof that he is entitled to relief.§1 

[§ 808] b. After Close of Plaintiff’s Case. Dis- 
missing a bill at the close of plaintiff’s case, before 
defendant presents or rests his case, is not correct 
practice in equity,*? in the absence of express pro- 
visions to the contrary.*? The case being set down 
for hearing upon the bill, answer and proof, if de- 
fendant is willing to risk his case upon plaintiff’s 
proof or rather the failure of plaintiff to prove his 
case, he should submit the case to the court for final 
hearing, and if he is not so satisfied, he should 
present what proof he desires or may be able to 


Dismissal of Court’s Own Motion. 
The court may of its own motion, at any stage of 
the proceeding, dismiss a bill where there is an en- 


where it appears that the stock 
had been sold to a bona fide pur- 
chaser, and so no surrender could 
be compelled. Lamb Knit-Goods Co. 
v. Lamb, 119 Mich. 568, 78 NW 646. 
80. Funk v. Leachman, 4 Dana 
(Ky.) 24; Kellyv.Kelly,1Ky.Op. 253. 


81. Adams v. Kehlor Milling Co., 
36 Fed. 212. 
82. Hawaii.—In re Pa Pelekane, 21 


Hawaii 175; Texeira v. American Dry 
Goods Assoc., 17 Hawaii 41; Terr. v. 
McCandless, 16 Hawaii 728. 

111.—Thornworth vy. Scheets, 269 Ill. 
573, 110 NE 42; Koebel vy. Doyle, 256 
TU 26105000" INE 15.42 

Miss.—Carter v. Studdart, 118 
Miss. 345, 79 S 225; Pearce v. Tharp, 
118 Miss. 107, 79 S 69. 


Mont.—Stevens v. ‘Trafton, 36 
Mont. 520, 93 P 810. 

N. J.—Sawyer v. Platt, (Ch.) 77 
A 1043. 

5. C.—Garner v. Garner, 72 S. C. 


437, 52 SE 194, 5 AnnCas 210. 
Wis.—Dietz v. Neenah, 91 Wis. 422, 
64 NW 299, 65 NW 500. ; 
[a] No nonsuit in equity.—In an 
equitable action plaintiff cannot be 
nonsuited for failure to produce evi- 
dence to support his cause of action. 
This motion can be allowed only in 
strictly legal actions. Stevens v. 
Trafton, 36 Mont. 520, 93 P 810; Gar- 
ner v. Garner, 72'°°S." ©. 743752" SE 
194, 5 AnnCas 210; Dietz v. Neenah, 
91 Wis. 422, 64 NW 299, 65 NW 500. 
83. See statutes and court rules. 
[a] In Alaska a motion by de- 
fendant at the close of plaintiff’s case 
to dismiss a suit of an equitable na- 
ture on the ground that plaintiff has 
failed to make a prima facie case, 
under the statute which authorizes 
the dismissal of such a suit when- 
ever upon the trial it is determined 
that plaintiff is not entitled to the 
relief claimed, or any part thereof, 
like a motion in an action at law 
for a nonsuit or direction of a ver- 
dict on the same ground, admits 
every fact which the evidence proves, 
or tends to prove, aS well as the 
facts which may naturally and ra- 
tionally be inferred from the facts 
proved. Cook v. Klonos, 164 Fed. 529, 
94 CCA 144. : 
[b] In Pennsylvania the dismissal 
of a bill without hearing evidence 
from defendant, under Equity Rules 
(1912), rule 68, is in the nature of 
a nonsuit at law; and if error is com- 
mitted in granting such a motion it 
is not to be corrected by entering a 
decree for plaintiff, but by setting 
aside the dismissal and reinstating 
the bill with a procedendo. Thomas 
v. Borden, 222 Pa. 184, 70 A 1051. 
But see Wetherill v. Arasapha Mfg. 
Co., 24 Pa. Dist. 1045 (a motion to 
dismiss a bill after plaintiff closes 
his evidence will be treated as an 
election by defendant not to offer 
evidence, and it will not be assimi- 
lated to a motion for a nonsuit at 
law). 
84. Pearce v. 
TOE res at Ss 


Tharp, 118 Miss. 
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tire want of equity jurisdiction ** or where there 
is an adequate remedy at law,*® or in a proper case 
for multifariousness 8? or want of prosecution.*® 

[§ 810] 4. Dismissals in Part. Any party may 
insist upon a dismissal as to another party having 
no interest.8° Where defendant files an answer dis- 
claiming any interest in the subject matter involved 
and asks to be dismissed, and it appears from the 
proofs that he has no interest, the bill should be 
dismissed as to him.®® A bill may also be dismissed 
as to parties over whom the court has no jurisdic- 
tion,®! and it then stands as if they had not been 
named as parties at all.°* It is erroneous, however, 
to dismiss a bill filed against several, a part only 
of whom have been served with process, or entered 
their appearance, on motion of counsel for those 
who are served with process.°? A defendant brought 
in for the purpose of discovery will be dismissed 
on a demurrer successfully resisting the discovery.®* 
A misjoinder of defendants is no ground, however, 
for dismissing the entire bill. And the dismissal 
of a bill as to a defendant who has been improvi- 
dently granted leave to come in as a defendant on 
his own motion, but who is not a necessary or proper 
party, does not affect the right of plaintiff to pro- 
ceed against the original defendant.°® 

Under the federal equity rules under which a 
motion to dismiss takes the place of a demurrer, 
where there is a defect of parties which would pre- 
vent the court from granting a part of the relief 


prayed for, the court may properly dismiss so much 


of the bill as relates to that matter.°7 

[§ 811] 5. Notice of Motion. In the absence of 
express provisions to the contrary °* a motion to 
dismiss must, as a general rule, be made on notice,°® 
and the particular objection must be pointed out.? 


85. See supra § 146. [a] 

86. See supra § 146 et seq. 

87. See supra § 452. 

$8... Yott v.-Yott, 257 Ill. 4179, 100 
NE 902; Marks v. Greenberg, 128 
Tll. -A. 340. 

Dismissal for want of prosecutioz 
see supra § 804. 

89. Johnson v. Miller, 50 Ill. A. 


and number. 


60. 
90. Union Trust, etc., Bank v. Hal- 
ley, 202 Ill. A. 578. Ill. 
91. Vattier v. Hinde, 7 Pet. (U. 


EQUITY 


Order as to consolidated case. 
—An order vacating and setting aside ats 
an order dismissing a consolidated 
case should not be entered under the 12. 
title and number of one of the cases 
but should be entered 
solidated case under its proper title 14. 
And such an order 
without notice to the parties in the 15. 
consolidated case does not bind them. 
Chicago Title, etc., Co. v. Tilton, 256 16. 
97, 99 NE 897. 

4 Warner v. Graves, 25 Ga. 369; 


[§§ 909-814 


Notice is not required where the motion is based on 
the ground of failure to file a reply. 

[§ 812] 6. Finality of Order. After an order 
dismissing the bill, no further order can be made 
in the cause until the bill is reinstated.* This may 
be done upon prompt application therefor,* but it 
will not be done where the applicant has been guilty 
of laches® and it is sometimes held that after an 
order dismissing a bill the jurisdiction of the court 
over it is at.an end. The overruling of a motion 
to dismiss for want of equity does not prevent a 
later dismissal for the same cause.’ 

[§ 813] 7. Waiver or Loss of Right. A defend- 
ant may, by his conduct, waive the right to move 
for a dismissal® or may lose it by laches.® The 
defense that a suit has been abandoned by reason 
of laches in its prosecution must be made by plea 
or motion and is waived by an answer to the 
merits.1° 

[§ 814] 8. Motion to Dismiss as Demurrer. It 
has been said, speaking generally, that a motion to 
dismiss is a demurrer in all respects but form * 
and is necessarily based on the allegations of the 
bill, assuming them to be true.1? A motion to dis- 
miss a bill for want of equity apparent on the face 
of the bill,* or for a decree for plaintiff notwith- 
standing the answer,!* has been held to have the 
effect of a general demurrer. Where a bill seeks 
to dissolve a corporation and distribute its assets 
by means of a receiver, a motion to discharge the 
receiver and dismiss the bill must be considered as 
equivalent to a demurrer for want of equity.%® 
Where a statute or rule of court provides for taking 
objections to a bill by a motion to dismiss or strike 
the bill or parts thereof,!® as is sometimes the ease, 


Ins. Co., 91 Tenn. 432, 19 SW 525. 
Kessler’s Case, LehighValLR 


Sill v. Kentucky Coal, ete., Co., 

Ch: | SRA Ned Ts 

See supra § 805. 

Clough vy. Cook, 10 Del. 

175, 87 A 1017. 
Stevens v. 

180 Fed. 283. 
See statutes and court rules. 
[a] Defect on face of bill—The 

defect must plainly appear on the 


in the con- 13. 
Ch. 


Empire Casuaity 
Co., 


S.) 252, 8 L. ed. 675 [rev 12 F. Cas.| Smith v. Brittenham, 98 Ill. 188;|face of the bill, to be subject to mo- 
No. 6,512, 1 McLean 110]; Jones|Jones vy. Kenny, 2 Bibb (Ky.)/tion to strike. Morristown v. Mor- 
v. Gould, 149 Fed. 153, 80 CCA 1; | 303. ; ris,Lete,;Co., CN. Js Ch.) 83, A178: 
Vose v. Reed, 28 F. Cas. No. 17,011, 5. Robinson v. Satterlee, 20 F.| Brown 


1 Woods 647; Adair v. Feder, 133]|Cas. No. 
Ala. 620, 32 S 165; Miller v. Furse, 


SS. C. Ha. 187, 


11,967, 3 Sawy. 134; 
decord v. Vennigerholz, 
72 NE 819; Houston v. Jennings, 12 


‘4 Gaskill, 74 N. J. Eq. 620, 


[b] Sufficiency of general speci- 
fications.— Where the pertinent fact 


212 Ill. 612, 


92. Rucker v. Morgan, 122 Ala.| Tex. 487. , alleged in a bill as ground for re- 
308, 25 S 242. 6. Hill v.’ Richards, 19 Miss. 194.| lief raises a doubt as to plaintiff’s 
93. Duncan vy. Illinois State Bank, 7. Shaw v. Patterson, 2 Tenn. Ch.|right thereto, a general specification 
2 Til. 262. Abraile, rh of want of equity in a motion te 
94. Patterson v. Patterson, 2 N. 8. Higgins v. Carpenter, MHarr.| strike the bill from the files is suf- 
CeO. ; (Mich.) 256; Home Ins. Co. v. How-| ficient. Steelman v. Wheaton, 72 N. 
95. Fulton vy. Smith, 27 Ga. 413;]/ell, 24 N. J. Eq. 238; Buchanan v.|J. Eq. 626, 66 A 195 [aff 72 N. J. 
Bugbee v. Sargent, 23 Me. 269. See|King, 22 Gratt. (63 Va.) 414. And|Eq. 748, 70 A 1102]. 
also supra § 332. see cases infra this note. [c] Not after answer.—A defend- 
96. Citizens’ Sav., etc. Assoc. v. [a] Rule applied.—(1) An irregu-|ant must move to strike out a bill 


Belleville, ete. R. Co., 117 Fed. 109, 
54 CCA 495. 

97. General Inv. Co. v. Lake Shore, 
R. Co., 250 Fed. 160, 162 CCA 


98. See statutes and court rules. 

99. Hoxey v. Carey, 12 Ga. 534; 
Rogers v. Toole, 11 Paige (N. Y.) 
212; Vermillya v. Odell, 1 Edw. (N. 
Y.) 617 [aff 4 Paige 121]; Becker v. 
Lebanon, etc., St. R. Co., 4 Pa. Super. 
372, 40 WkKlyNC 238; Kain v. Ross, 1 
Lea (Tenn.) 76. 

1. Judson v. Stephens, 75 Ill. 255. 
2. Chapin v. Florida Commercial 
Co., 69 Fla. 261, 67 S 872. 

8. Allen v. Rogers, 30 Ark. 529; 
Chicago Title, etc, Co. v. Tilton, 
256 Ill. 97, 99 NE 897; Reagan v. 
Hooley, 182 Ill. A. 250. 


larity in the form of notice required 
to be indorsed on a bill in equity, by 
rule of court is not ground for dis- 
missing the bill, where it appears 
that defendant has entered an ap- 
pearance and without objection par- 
ticipated in all the proceedings. Pick- 
ard v. Henry, 30 Pa. Co. 173; Mul- 
holland v. Flannery, 11 Kulp (Pa.) 
181. (2) It is too late to move to 
dismiss for want of a prayer for 
process when. defendant has an- 
Swered, invoked the action of the 
court, taken proofs and the cause is 
ready pore brane: Airs v. Billops, 


57° N.C 
9. Cooper v. Jones, 24 Ga. 473; 
Ake Schuylkill 


Pottsville Water Co. 
Nav:)'Co.,u dl Pat Co: 5 
10. Collins v. North British, etc., 


while the pleadings are in that con- 
dition. in which he could demur to 
it, and, after having fully answered, 
he cannot move to strike out.  Ire- 
lend AY: Kelly, 60° N. J. Eq. 308, 47 

{d] Laches.—Whether a court will 
strike out a bili on the allegation of 
laches is a matter of discretion, and 
the court will generally permit the 
proving of the facts excusing laches 
and determine whether such facts ex- 


cuse. Stevenson v. Markley, 72 N. 
thea 686, 66 -A 185 [aff 70 A 


[e] Federal equity rules.—(1) Un- 
der rule 29 a bill cannot be dis- 
missed on motion, without answer, 
unless for “misjoinder, nonjoinder, or 
insufficiency of fact to constitute a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


hae é wie Y i . us 


§§ 814-815] 


especially in those jurisdictions where demurrers 27 
and pleas or certain pleas 1® have been abolished, 
such motion will be treated as a demurrer,’® and 
the rules which apply to the practice on demurrers 
apply to such motions.?° Motions to dismiss, like de- 
murrers, admit the truth of matters well pleaded,?+ 
and only the averments of the bill can be considered 


on such motions.?2 


[§ 815] C. Dismissal without Prejudice. 
dismissal without prejudice is generally proper 


valid cause of action in equity,” ap- 
pearing on the face of the bill. Til- 
den v. Barber, 227 Fed. 1010. (2) 
An objection to a misjoinder cannot 
be taken as a matter of right save 
by motion or answer, nor can it be 
insisted upon at trial, although it 
may be raised by the court on its 
own motion whenever it is deemed to 
be necessary or proper to assist in 
due administration of justice. Swift 
v. Inland Nav. Co., 234 Fed. 375. 
(3) The court may in its discretion, 
when promotive of justice, refuse to 
decide a case on motion to dismiss, 
but may require the defense to be 
made by answer. Krouse v. Brevard 
Tannin Co., 249 Fed. 538, 161 CCA 
464; Wright v. Barnard, 233 Fed. 329; 
Ralston Steel Car Co. v. National 
Dump Car Co., 222 Fed. 590. (4) 
This rule applies to proceedings in 
bankruptcy. Pollack v. Myer Bros. 
Drug Co., 233 Fed. 861, 147 CCA 535; 
In re Jones, 209 Fed. 717. (5) 
Whether complainant, on an appli- 
cation for a preliminary injunction, 
is entitled to a permanent injunc- 
tion, can be determined on -motion. 
Southwestern Surety Ins. Co. v. 
Wells, 217 Fed. 294. (6) The bar of 
laches alleged to arise on the face 
of the bill may be taken advantage 
of by a motion to dismiss. Alexan- 
der v. Fidelity Trust Co., 215 Fed. 
791 [rev on other grounds 243 Fed. 
162, 156 CCA 28]. (7) Indefiniteness 
of statement in a bill is not ground 
for a motion to dismiss, if fairly 
construed. it states a cause of ac- 
Mach. 


the jurisdiction, 
basis of such motion. Freeman v. 
Mitchell, 198 Mich. 207, 164 NW 445; 
Pagenkoff v. Patrons’ Mut. F. Ins. 
Co., 197 Mich. 166, 163 NW 1000. (2) 
Saving the right to objection to juris- 
diction, this statute does not con- 
template, after issue joined, an in- 
terlocutory decree entered upon a 
motion thereafter made to dismiss 
the bill. Horner v. Knights of Co- 
lumbus Bldg., Co., 197 Mich. 530, 
164 NW 3870. (3) It contemplates 
that if the attack upon it is suc- 
cessful, the bill may be amended, 
and if unsuccessful, that defendant 
may still answer it, and after issue 
joined a decree demanded by the 
pleadings, with or without intro- 
duction of testimony, is final.. Hor- 
ner v. Knights of Columbus Bldg. 
Co., 197 Mich. 530, 164 NW 370. 

Motion to strike out cross bill see 
supra 616. 

Striking out pleadings generally 
see supra § 388. 

17. See supra § 504. 

18. See supra § 542. 

19. Everglades Drain. League v. 
Napoleon B: Broward Drain. Dist., 
253 Fed.: 246; General Inv. Co. v. 
Lake Shore, etc., TCO. 2900) ianed, 
160,-162 CCA 296;, Scattergood. v. 
American Pipe, etc., Co., 247 Fed. 712; 
Grasselli Chemical Co. v. A0tna Ex- 
plosive Co., 247 Fed. 603; Cincinnati 
First Nat. Bank v. Durr, 246 Fed. 
163; Lowenthal v. Georgia Coast, etc., 
R. Co., 233 Fed. 1010; Wright v. Bar- 
nard, 233 Fed. 329; Ralston Steel Car 
Co. v. National Dump Car Co., 222 
Fed. 590. 

fa] In federal courts, under new 
equity rule, motion to dismiss equiy- 


EQUITY 


is 


A 


alent to demurrer. Destructor Co. 
v. Atlanta, 219 Fed. 996; Alexander 
v. Fidelity Trust Co., 215 Fed. 791 
[rev on other grounds 243 U. S. 
162, 156 CCA 28]; Wilson v. Ameri- 
can Ice Co., 206 Fed. 736; Stevenson 
v. Markley, (N. J.) 70 A 1102 [aff 
72 N. J. Hq. 686, 66 A 185]; Steitz 
v. Old Dominion Copper Min., etc., 
Cos, 899 Ni DS. Bat’ 265,)5104; A 214° 
Tipton v. Randall, 87 N. J. Eq. 387, 
101 A 204; McDermott v. Woodhouse, 
87 N. J. Hq. 124, 99 A 103; Tantum 
v. Campbell, 83 N. J. Eq. 361,.91 A 
120; Commonwealth Roofing Co. v. 
Riccio, |815N.) J.’ Eq. 315, 88 A 385 
Path eS iN. SS. gt. 48098 7 Ayal 14 1s 
Beam v. Paterson Safe Deposit, etc., 
Co; 181 ANS Bg. 38, 88 0A 379 ufatt 
81 N.. J. Bq. 195,. 86 A 3697; Schulz 
v. Ziegler, 80 N. J. 199, 88 A 968, 42 
LRANS 98; Morristown y. Morris, 
etc., Co., (N. J. Ch.) 83 A 178; Mul- 
ler v. Muller, 76 N. J. Eq. 158, 79 A 
429; Weber v. Nichols, 75 N. J. Eq. 
117, 75 A 997; Steelman v. Wheaton, 
73 N. J. Eq. 743, 70 A 1102 [aff 72 
N. J. Eq. 626, 66 A 195]; Brown 
Me Gaskill) (4a eNee en dudes O20). 2O0e A. 
665; Holton vy. Holton, 72 N. J. Eq. 
eee A 481; Stevenson y. Morgan, 
N. J.) Eq. 9805, 52 A.1122]; Ireland 
v. Kelly, 60 N. J. Eq. 308, 47 A 51; 
Meyers v. Schuman, (N. J. Ch.) 31 
A 460. 

20. General Inv. Co. v. Lake 
Shore, etc., R. Co., 250 Fed. 160, 162 
CCA 296; Scattergood v. American 
Pipe, etc., Co., 247 Fed. 712; Gras- 
selli Chemical Co. v. Aitna Explosives 
Co., 247 Fed. 603; Wright v. Bar- 
nard, 233 Fed. 329. 

21. Everglades Drain. League v. 
Napoleon B. Broward Drain. Dist., 
253 Fed. 246; Edwards v. Bodkin, 249 
Fed. 562, 161 CCA 488; Foster v. Cal- 
laghan, 248 Fed. 944; Grasselli Chem- 
ical Co. v. Aitna Explosives Co., 247 
Fed. 603; Cincinnati First Nat. Bank 
v. Durr, 246 Fed. 163; Forbes v. Wil- 
son, 243 Fed. 264; Puder v. Agler, 
242 Fed. 95; Lowenthal v. Georgia 
Coast; ,ete.,7 RY Cos.523835 Med. 1010; 
Johnson vy. Chicago, ete., R. Co., 224 
Fed. 196; Selznick Enterprises v. 
Harry I. Garson, 202 Mich. 111, 167 
NW 1011; Allen v. Powers, 196 Mich. 
622, 162 NW 948; Nelson v. Er- 
rickson, 81 N. J. Eq. 226, 87: A 116; 
Schwoebel v. Storrie, 76 N. J. Eq. 466, 


74 A 969. See also supra § 489; 
infra § 805. 
22. Dixon v. Anderson, 252° Fed. 


694, 164 CCA 534; Old Dominion 
Trust Co. v. Oxford First Nat. Bank, 
252 Fed. 613; Krouse v. Brevard Tan- 
nin Co., 249 Fed. 538, 161 CCA 464; 
Albert v. Bascom, 245 Fed. 149; Bo- 
gert v. Southern Pac. Co., 211 Fed. 
776. See supra § 488. 

[a] Answers and affidavits.—(1) 
Defendant cannot move against a bill 
on matters appearing only by affi- 


davit accompanying the motion. 
Brown v. Gaskill, 74 N. J. Eq. 620, 
70 A 665. (2) Defendant’s answer 


and affidavit in support of the mo- 
tion cannot be considered. Selznick 
Enterprises v. Harry I. Garson, 202 
Mich. 106, 167 NW _ 1010. 

[b] Judicial knowledge.—Where a 
bill states a prima facie case, it 
cannot be dismissed because’ the 
chancellor judicially knows of facts 
that would support an answer, un- 
less his judicial knowledge is so 
broad that he can properly hold that 
no facts tend to controvert the an- 
swer and support a_ replication. 


J. Eq. 707, 53 A 78 [aff 63° 


[21C.J.] 639 


wherever the case has been disposed of for a reason 
not reaching the merits,?* and it is probable that 
plaintiff might be able to make out a good ease,” as 
where he has mistaken his remedy,?5 where the bill 
defective merely and plaintiff not without 
equity,°® or where there is an omission of merely 
formal proofs," or an accidental failure of proof.?% 
The dismissal should be without prejudice when it 
is the result of a defense in abatement,?® for mul- 
tifariousness,®° or for want of parties.*+ 


A dis- 
Bronk yv. Charles H. Scott Co., 211 
Fed. 338, 128 CCA 17%. 

23. U. S—Taylor v. Herndon, 194 
Fed. 946, 114 CCA 582. 

Fla.—Deen v. Thomas, 51 Fla. 644, 
40 S 765; Meffert v. Thomas, 51 Fla. 
492, 40 S 764. 

Ky.—Crutcher v. Starks, 161 Ky. 
690, 171 SW 4383; Brown v. Woods, 6 
J. J. Marsh. 11; Stansberry v. Pope, 
2 A. K. Marsh. 486. 

Md.—Benscotter. v. Green, 60 Md. 


327. 
141 Mich. 


Mich.—Essex v. Essex, 
200, 104 NW 622. 

N. Y.—DeWitt v. Chandler, 11 Abb 
Pr 459: 


Tenn.—Grubb v. Browder, 11 
Heisk. 299. 
Va.—Beatty v. Barley, 97 Va. 11, 


32 SE 794; Hurt v. Jones, 75 Va. 341. 
_{aj] Bule applied.icWhere plain- 
tiff avers a good cause for equitable 
relief, and fails to prove it, but does 
establish a right of action in tort 
against one of defendants, it is not 
error to dismiss his bill without 
prejudice to his right to sue such 
defendant at law. Butts v. Sun Lum- 
ber Co., 82 W. Va. 1138, 95 SE 585. 

24 Burns v. Hudson, 37 Ala. 62; 
Deen v. Thomas, 51 Fla. 644, 40 S 
765; Meffert v. Thomas, 51 Fla. 492, 
40 S 764; Independent Brewing Assoc. 
Vi tcleitt,. li 4ecbll | VAL. te 

{a] Right of minors.—A bill may 
be dismissed without prejudice be- 
cause of the possibility of equitable 
rights in minor plaintiffs, where the 
adult plaintiffs are without standing 
in equity because of laches. Ran- 
dolph v. Vails, 180 Ala. 82, 60 S 159. 


25, =‘ Coddington sv... Mott, ii4-Nve Je 
Eq. 430, 82 AmD 258. 

26. U. S.—House v. Mullen, 22 
Wall. 42, 22 L. ed. 838. 


Ala.—Hale v. Hale, 75 S 150; Dan- 
forth v. Herbert, 33 Ala. 497; Cam- 
eron v. Abbott, 30 Ala. 416; Harris 
v. Carter, 3 Stew. 233. 

Ark.—Palmer v. Rankins, 30 Ark. 
771; Phelps v. Jackson, 27 Ark. 585; 
Buckner v. Sessions, 27 Ark. 219. 
Nee ae tae v. Doyle, 50 Fla. 488, 


S 108. 
Ill. Sheldon v. Harding, 44 Ill. 68; 
Herrin First Nat. Bank v. Sobosky, 
186 Ill. A. 545. 


Ky.—Blanchard v. Moore, 4 J. J. 
Marsh. 471; Steel v. McDowell, 2 
Bibb 123. 


Me.—Cobb v. Baker, 95 Me. 89, 49 
A 425. 


Mich.—Wilson yv. Eggleston, 27 
Mich. 257; Curtis v. Goodenow, 24 
Mich. 18. 

N. Y.—Crosier v. Acer, 7 Paige 


rls 
[a] A bill asserting inconsistent 


rights is properly dismissed with- 
out prejudice. Williams v. Jones, 79 
Ala@ee LETg: 


27. Robbins v. Hanbury, 37 Fla. 
468, 19 S 886; Herrin First Nat. Bank 
v. Sobosky, 186 Ill. A. 545; Evans vy. 


Wells, 7 Humphr. (Tenn.) 559. 

28.) “Union Pac: Mn CONn aN eee at= 
mon, 54 Fed. 29, 4 CCA 165; Stewart 
v. Duvall, 7 Gill & J. (Md.) 179. 

29. Coleman y. Cross, 4 B. Mon. 
(Ky.) 268. 

30. Field v. Camp, 201 Fed. 682, 


120 CCA 140 [mod 193 Fed. 160]; 
Wilson v. Wilson, 23 Md. 162; Wilk- 
son v. Blackwell, 4 Mo. 428. 

31. U. S.—Kendig v. Dean, 97 U. 
S. 423, 24 L. ed. 1061; House v. Mul- 
len, 22 Wall. 42, 22 L. ed. 838; Bar- 
ney v. Baltimore, 6 Wall. 280, 18 L. 
ed. 825; O’Neil v. Wolcott Min. Co., 


640 [210.5] 


missal may also be ordered without prejudice where 
the court is without jurisdiction,®* for want of pros- 
ecution,*? for. failure to comply with orders,** or 
to comply with conditions upon which relief de- 
pends.*° The premature submission of a cause has 
been held to justify a dismissal without prejudice.*° 
When originally or in the progress of the suit plain- 
tiff’s remedy at law was or becomes adequate, a dis- 
missal for that reason must be without prejudice 
to an action at law.?? The dismissal may be made 
absolute where another proceeding would be un- 
availing ;°8 or where the amount involved in the 
suit is trifling.® The dismissal will not be made 
without prejudice when it is the result of a full 
hearing and determination of the merits,*® or where 
plaintiff has had ample opportunity to secure his 
testimony and prepare his case on the merits.*4 
When an order of dismissal reserves to either party 
the right to reinstate the suit, this right can only 
be exercised within a reasonable time and by one of 
the parties.*? 

[§ 816] D. Effect of Dismissals—a. In Gen- 
eral, A general decree of dismissal of .a suit in 
equity, on the merits, without more, operates as a 
bar.4?. But a dismissal without prejudice prevents 
the operation of the order or decree as a bar to a 


174 Fed. 527, 98 CCA 309, 27 LRANS 


EQUITY 


| 


prejudice (Indian Land, etc., Co 
Schoenfelt, 1385 Fed. 484, 68 CCA 196), 


[§§ 815-819 


new suit, leaving to the parties the same rights of 
prosecution and defense as if the new suit were the 
first instituted.44 The dismissal of a bill does not 
abrogate or set aside matters finally adjudicated and 
determined in the progress of the cause;*> but all 
matters merely interlocutory and wunexecuted go 
with the bill, when it is dismissed.*® 

[§ 817] 2. On Supplemental or Amended Bill 
of Dismissing Original and Vice Versa. An origi- 
nal bill cannot be dismissed and a bill supplemental 
thereto retained.47. But the dismissal of a bill on 
appeal, the record not disclosing an amended and 
supplemental bill on file, does not dismiss the bill 
as amended.#® The dismissal of an amended bill #° 
or of an amended and supplemental bill °° amounts 
to a dismissal of the original bill. 

[§ 818] 3. On Cross Bill of Dismissing Origi- 
nal Bill. As previously stated, the dismissal of the 
original bill most frequently, but not necessarily, 
carries with it a cross buill.5? 

[§ 819] HE. Transfer to Law Side of Court. In 
some juriscictions it is expressly provided that 
where a suit is improperly brought in equity, it 
should not on that account be dismissed, but should 
be transferred to the law side of the court.®? It is 
sometimes also provided that, if in a suit in equity 


509, 52 NW 593. 


200; Young v..,Cushing, 30 F. Cas. [a] Legal right not adjudicated.— 
No. 18,156, 4 Biss. 456. (2) or it should contain a clause sav-| Not only should the decree save 
Ala.—Daniel v. Stough, 73 Ala.|ing to the parties the right to prose-| plaintiff’s right to sue at law, but it 
379. cute or defend any other proper suit | Should refrain from adjudicating any 
Ark.—Boyd v. Jones, 44 Ark. 314;/in respect to the subject matter | question involved in the legal right. 
Benjamin v. Loughborough, 31 Ark. | (Newton v, Kemper, 66 W. Va. 130, 66 | Smith v. Adams, 24 Wend. (N. Y.) 
210; Eddins v. Buck, 23 Ark. 507;| SE 102; Sprinkle v. Duty, 54,W. Va. | 585. 
Kirkpatrick v. Buford, 21 Ark. 268,| 559, 46 SH 557; Christian v. Vance, 38. Anthony v. Peay, 18 Ark, 24; 
76 AmD 363. 41 W. Va. 754, 24 SE 596). Clackson'’ v. Scrogins, 2, T... B.. Mon. 
Ga.—Ledsigner v. Central Line 83. Cleaver v. Smith, 114 Ill. 114, | (Ky.) 52; Gale v. Gould, 40 Mich. 515. 
Steamers, 79 Ga. 716, 5 SE 197. 29 NE 682; McClain v. French, 2| But see Kidd v. Morrison, 62 N. C. 
Tll.—Wallach v. Billings, 195 Ill.| T. B. Mon. (Ky.) 147; Moseby v.|31 (where, pending a bill to rescind 
A. 605, 619 [aff 277 Ill. 218, 115] Lewis, 4 Litt. (Ky.) 159; McDowell|for fraud a deed for a slave, the 
NE 382). v. Logsdon, 3 Bibb (Ky.) 229; Ellis | Slave was emancipated by act of law, 
Ky.—Pindell v. Vimont, 14 B.| v. Baird, 6 Munf. (20 Va.) 456; State|the bill was dismissed without 
Mon. 400; Patrick v. White, 6 B.|v. Larrabee, 3 Pinn. (Wis.) 166, 3] prejudice). 
Mon. 330; Cooper v. Gunn, 4 B. Mon. | Chandl. 179. 39. Gamble v. Hast Saginaw, 43 
594; Beauchamp vy. Handley, 1 B. [a] The dismissal should be ab-| Mich. 367, 5 NW 416. 
Mon. 135; Peeble v. Estill, 7 J. J.| solute when the cause is regularly 40. Georgia Pine Turpentine Co. 
Marsh. 408; Pogue v. Richardson, 7| reached and submitted and plaintiff | v. Bilfinger, 129 Fed. 131; Lake St. 


J... J; Marsh..240;, Royse, v.. Tarrant, 


without excuse has failed to prepare 


Bue a CO. Ve, ZkCS Ler: Oo eed. ie doe 


6 J. J. Marsh. 566; Churchill v. Trip-| his case. Reed v. Welsh, 11 Bush|CCA 431; Doggett v. Lane, 12 Mo. 
letG 6G Jad.) Marsh. 51 7sr Griffins). ey Som) 450; Ducker v. Belt, 3 Md. Ch./ 215; Dunham vy. Harvey, 111 Tenn. 
Huddleson, (Ale . Marsh, 443; 620, 69 SW 772; Martin v. Reese, 
Breeding v. Finley, 6 J. J. Marsh. 371; Paul Williams v. Woods, 121 Ala. | (Tenn. Ch. A.) 57 SW 419. 

Johnson, v. Fox, J. J. Marsh. 647;| 536, 25 S 619; Timmons y. Chouteau, [a] In Iowa, under the statute as 


13 Mo. 223. 
35. 


Wallace v. Hanley, 4 J. J. Marsh. 
622; Lewis v. Forbis, 4 J. J. Marsh. 


Conn v. Penn, 5 Wheat. (U. S.) 


to dismissals, the court cannot, on 
its own motion, dismiss a cause with- 


189; Mims v. Mims, J. J. Marsh: | 424,'5 DL. ed. 125 out prejudice, after it has been finally 
103; Wolford v. Phelps, 2 J. J. Marsh. 36. Willcox v. Consolidated Gas |submitted on the evidence. Forsyth 
31; Rowland:,v.: Garman, 1 .J., J.|Co.,°212 U.S. 219, 29 SCt 192, 53=%. |v. McMurty, 59 Towa. 162)'/12 NW 76. 
Marsh. 76, 19 AmD 54; Galloway v.|ed. 382, 48 LRANS 1134, 15 AnnCas 41. Rumbly v. Stainton, 24 Ala. 
Hamilton, 3 T. B. Mon. 270; Steele | 1034; Moore v. Murrah, 40 Ala. 573; | 712. 

v. Lewis, 1 T. B. Mon. 48; Huston] Wright ‘v. May, 40 Ala. 550; Com- 42. Peters v. Peters, 121 Va. 559, 
v. McClarty, 3 Litt. 274; Caldwell v.|monwealth Bank vy. Milton, 12 B.|93 SE 622. 

Hawkins, 1 Litt. 212; Barry v. Rog-| Mon. (Ky.) 840; Frye v. Miley, 54 43. See Judgments [23 Cyc 1142]. 


ers, 2 Bibb 314. W. Va. 324, 46 SE 135. But see Key 44. See Judgments [23 Cyc 1144]. 
Me.—Beals v. Cobb, 51 Me. 348. v. Hord, 4 Munf. (18 Va.) 485 (the| 45. Jenkins vy, Bell, 19 S. C. Ea. 
Miss.—Stricker v. Codifer, 115|cause should under such circum-| 144. 

Miss. 305, 76 S 346 [mod 75 S 385]. | stances be remanded to the rules for 46. Etowah Min. Co. v. Wills Val-, 
N. Y.—Miller v. McCan, 7 Paige|further proceedings). ley ‘Min’; etc.) 'Co 12h) Alay 672, 25" 

451. 37. U. S.—lLacassagne v, Chapuis,|}S 720; Jenkins y. Bell, 19 S. C., 
Tenn.—Mitchell v. Adams, (Ch. A.) |144 U. S. 119, 12 SCt 659, 36 L. ed.| Haq. 144. 

52 SW 316. 368; Horsburg v. Baker, 1 Pet. 232, 47. Butchers’, etc., Bank v. Willis, | 
Va.—Buchanan Co. v. Smith, 115|7 L. ed. 125; Auer v. Lombard, 72)1 Edw. (N. Y.) 645. | 

Va. 704, 80 SE 794; Lockridge v. Shar-| Fed. 209, 19 CCA 72; Sanders y. 48. Berliner Gramophone Co. vy. 

rot, 5 Leigh (82 Va.) 3876; Stott | Devereux, 60 Fed. 311, 8 CCA 629. Seaman, 113 Fed. 750, 51 CCA 440.) 

v. Baskerville, 6 Munf. (20 Va.) 20. Ill.— Barrett v. Short, 41 Ill. A. 25. 49. Bradish Vv. Grant, 119 Ill. 606, | 
W. Va.—Wyatt v. Wyatt, 79 W. Va. Ind. T.—Crowell v. Young, 64 SW|9 NE 332. : 

708, 92 SE 117; Shaffer v. Fetty, 30] 607. 50. Bonney v. Lamb, 210 Ill. 95, 

W. Va. 248, 4 SE 278. Ky, —— RUr pin (We a UL OLN; ge ialy lian cOaaln Glen ONE erosion 


See also supra § 325. 

32. Indian Land, etc., Co. v. Shoen- 
felt, 135 Fed. 484, 68 CCA 196; Adams 
v. Arnold, 4 J. J. Marsh. (Ky.) 208; 
Krolik v. Bulkley, 58 Mich. 407, 29 


Marsh, 55. 


11 A 422. 


Marsh. 33; Hawkins v. Lowry, 6 J. J. 
Me.—Gamage v. Harris, 79 Me. 531, 
N. Y.—Clarke v. Sawyer, 2 Barb. 


51. See supra § 616%. 

52. See statutes and court rules; 
and Fay v. Hill, 249 Fed. 415, 161 
CCA. 389); Wineman Vv. Reeves, 245 
Fed. 254, 157 CCA 446; Hines Lum- 


NE 205; Buford v. Chichester, 69 W.| Ch. 411 [aff 2 N. Y. 498]. ber Co. v. Bowers, 238 Fed. 782, 151 
Velie? Losna le piste 205 Or.—Helmick vy. Davidson, 18 Or.| CCA 632; Corsicana Nat. Bank v. 
[a] Saving rights of parties.— | 456, 23 P 244. Johnson, 918 Fed. 822, 134 CCA. 510; 


When a bill is dismissed for want 
of jurisdiction (1) the decree of dis- 
missal should expressly provide that 
the dismissal is made _ without 


ete., 44 


694. 


Ey OOr 


Ww. Shee cae, v. West Virginia, 


Wis.—Richards v. Allis, 


Goldschmidt Thermit Co. Vv. Primos 
Chemical Co., 216 Fed. 382, 225 Fed. 
C69; UO. &S.) vi) Utah) Power, eve.,cos 
208 Fed. 821; Organ v. Memphis, 


Va. 260, 28. SE 
82 Wis. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 819-820] 


a matter ordinarily determinable at law arises, such 
matter shall be determined in that suit according 


[§ 820] A. Nature and Essentials—1. 


tions and Distinctions. 


the settling of some right.5 


“*deeretal order’’ seems to be 


used to designate the order preceding the enroll- 
ment of the decree,’ but even there it has no set- 
tled meaning and has been variously applied.’ The 


ClG et. -CO;, bl Ark. (235) 117 Swi 96, 
And see supra § 148 text and note 75. 

[a] Construction of federal equity 
rule.—(1) This rule (22) does not 
authorize a transfer from the law 
to the equity side. Waldo v. Wil- 
son, 231 Fed. 654, 145 CCA 540. (2) 
Where a bill states a cause of ac- 
tion cognizable in equity, a motion 
made under this rule to transfer the 
cause to the law side of the court 
is properly refused. Gatework v. 
New River Cons. Coal, etc., Co., 239 
Fed. 65, 152 CCA 115. (3) A suit on 
the equity side will not be trans- 
ferred because plaintiff.also seeks as 
to one item relief which could be 
granted by a court of law, where 
-the bill as a whole states a cause of 
action in equity. Wright v. Bar- 
nard, 233 Fed. 329. (4) Defendant’s 
motion to dismiss may be taken as 
a motion to transfer the case to the 


law side, if the remedy at law is 
adequate. Collins v. Bradley, 227 
Fed. 199. (5) An action in the su- 


preme court of the District of Co- 
lumbia commenced on the equity 
side of the court cannot be trans- 
ferred to the law side of that court 
under this rule, which has no ap- 
plication. Curridan v. Middleton, 232 
Wee. 6395054 SCt 458, 58 Li. ed. 765: 
(6) Where a bill in equity, filed in a 
federal court by numerous complain- 
ants, states a separate cause of ac- 
tion at law in favor of each com- 
plainant against the defendant, but 
no ground of jurisdiction in equity, 
the suit should not be dismissed, but 
each complainant should be _ per- 
mitted to file a separate complaint, 
such practice being within the spirit 
of this rule. Watson v. Huntington, 
215 Fed. 472, 131 CCA 520. And see 
supra § 148 n 75 [a]. ; 

{b] In Pennsylvania after dis- 
missing a bill, the court had no power 
to certify the proceedings to the 
Jaw side of the court that plaintiff 
might establish his rights at law; 
such certification after final decree of 
dismissal being prohibited by the act 
of June 7, 1907 (P. L. p 440). Nissley 
| v. Drace, 242 Pa. 105, 88 A 914. 

'| 58. See statutes and court rules; 
and Wright v. Barnard, 233 Fed. 329; 


American Car, etc. Co. v. Mer- 
chants’ Despatch Transp. Co., 216 
Fed. 904; Goldschmidt Thermit Co. 


vy. Primos Chemical Co., 216 Fed. 382, 
225 Fed. 769. : 
[a] Construction of federal equity 
rule.—(1) Federal Equity — Rules 
(1912), rule 28, when read in con- 
nection with Equity Rules (1912), 
rule 26 does not authorize the joinder 
in a bill in equity of disconnected 
matters, cognizable only at law, this 
rule obviously relating only to aux- 
| iliary matters of legal cognizance 
|} which may arise in the determina- 
tion of an equity cause. Bucyrus 
Go. v. McArthur, 219 Fed. 266. (2) 


\[21.C. J.—41] 


A decree is the judgment 
or sentence of a court of equity.? 
eludes an order settling some right or liability per- 
taining to the substance of the controversy,’ as 
distinguished from a mere general or special di- 
‘rection by which the suit is governed, controlled, 
or facilitated in the course of its progress.® 
a direction is sometimes denominated a decretal 
order,* although that term would seem to imply 
In England the term 


EQUITY 


XXII. DECREES 
Defini- | 
rendered at the 
The term in- 
tition.® 
recognized.!? 


Such 


more properly 


This rule.does not authorize such a 
determination when jurisdiction of 
the cause in equity has_ entirely 
failed. Linden Iny. Co. v. Honstain 
Bros. Co., 221 Fed. 178, 186 CCA 121. 
(3) This rule does‘ not deprive the 
court of the discretionary right to 
refer to a jury a question of fact 
which is incidental and subordinate 
to the main contention. Vosburg 
oe v. Watts, 221 Fed. 402, 137 CCA 

1. Darden v. Lines, 2 Fla. 569, 
571; Loyd v. Hicks, 31 Ga. 140, 142; 
Curry v. Piles, 8 Ga. 32; Rowley v. 
Van Benthuysen, 16 Wend. (N. Y.) 
369, 383; Halbert v. Alford, (Tex.) 16 
SW 814, 815. 

[a] Other definitions.—(1) “The 
declaration of the court announcing 
the legal consequences of the facts 
found.” Robertson v. Talmadge 
(Tex. Civ. A.) 174 SW 627, 629. (2) 
“The final adjudication of the court 
upon the issues raised.” Smith _ v. 
Smith, 222 Mass. 102, 103, 109 NH 
830. (3) ‘The formal expression of 
a final decision, which can be issued 
only by a court clothed with juris- 
diction to compel obedience to that 
decision by invoking the power of the 
State to that end, so far as neces- 
sary.” Holcombe v. .Creamer, 231 
Mass. 99, 103, 120 NE 354. (4) “A 
conclusion of law from pleading and 
proofs.” Waldron yv. Harvey, 54 W. 
Va. 608, 613, 46 SE 603, 102 AmSR 
959. (5) “The judgment of the law 
upon the allegations of the parties, 
and the conclusion which the court 
deduces from the proofs.” Putnam 
v. Day, 22 Wall. (U.S!) 60; 67; 22 
L. ed. 764. (6) “A final determin- 
ation of any proceeding before a 
court of record is a judgment or de- 
cree.” In re Sneddon, 74 Or. 586, 
589, 144 P 676. (7) ‘The sentence 
and adjudication made by the law, 
spoken through a court, upon facts 
admitted or proven.” Fowler v. 
Lewis, 36 W. Va. 112, 127, 14 SH 447. 
(8) “A sentence, or order of the 
court, pronounced on hearing and 
understanding all the points in issue, 
and determining the right of the 
parties to the suit according to 
equity and good conscience.” Bissell 
Carpet-Sweeper (Qos Vv. Goshen 
Sweeper Co., 72 Fed. 545, 554, 19 CCA 
25; Wooster v. Handy, 23 Fed. 49, 56, 
23 Blatchf, 112, 

[b] As used by statutes, the term 
“decree” does not necessarily mean 
a decree in the strictly proper sense 
of that term, and the context may be 
looked to in order to ascertain the 
meaning intended. Holcombe _ v. 
Creamer, 231 Mass. 99, 120 NE 354. 

[c] Held not a decree.—A certi- 
fied copy of an unsigned report of 
commissioners to partition land, 
forming a part of the record of the 
case and showing a partition between 


[210.3.] 641 


to the principles applicable, without sending the 
cause or question to the law side of the court.®? 


distinction has been made that a decree is final and 


hearing of the cause,> whereas an 


order is interlocutory and made on motion or pe- 
This distinction, however, is not always 
An interlocutory decision of a court 
of equity is as efficacious when called an order as 
when called a judgment or decree.1+ 

‘‘Judgment’’ as meaning ‘‘decree.’’ 
marked distinctions between judgments of courts 
of law and decrees of courts of equity;!2 but, ex- 
cept. where there is occasion to take account of 
this distinction, the final deeree of a court of equity 
is now often alluded to as its judgment,!* and is 
even defined as the judgment of a court of equity. 
Under the codes the term ‘‘judgment’’ usually in- 


There are 


the heirs of the deceased owner. Rob- 
ertson v. Talmadge, (Tex. Civ. A.) 
174 SW 627. 

2. Mich.—Bliss v. Tyler, 156 Mich. 
640, 121 NW 292; Haines v. Haines, 


35 Mich. 138;, Wing v. Warner, 2 
Dougl. 288. 
N. Y.—Rowley v. Van Benthuysen, 


16 Wend, 369; In re Bernhard, 1 NYS. 
225, 14 NYCivProc 195. 

sou: C.—Haskell v. Raoul, 6 S. C. £q. 
SRN Soma vy. Alford, 16 SW 

[a] Order overruling demurrer.— 
The word ‘decree’ in Acts [1907] p 
497 No. 340 § 2, providing that one 
aggrieved by the decree of a court 
in chancery may claim an appeal, 
includes an order overruling a de- 
murrer. Bliss vy. Tyler, 156 Mich. 
640, 121 NW 292; Moody v. Macomber, 
156 Mich. 76, 120 NW 358. 

{[b] Order in probate.—An order 
directing an executrix to pay a claim 
against an estate is a “decree,” it 
being a final determination of the 
rights of the parties to a special 
proceeding in the surrogate’s court. 
In re Bernhard, 1 NYS 225, 14 NYCiv 
Proce, 195: 

[c] Statutory definition-—-An or- 
der that may be deemed a “decree” 
for the purpose of appeal is defined 
in Bellinger & C. Comp. § 547, ag 
one which in effect determines the 
action or suit, so as to prevent a 
judgment or ‘decree’ therein. Sears 
Vv. Dunbar, 50> .Or.. 36, 917) Bimi4bs 

3. Thompson vy. McKim, 6 Harr. 
& J. (Md.) 302; Haines v. Haines, 
35 Mich. 138; Wing v. Warner, 2 
Dougl. (Mich.) 288; Rowley v. Ben- 
thuysen, 16 Wend. (N. Y.) 369; Hal- 
bert v. Alford, (Tex.) 16 SW 814. 

4, Bissell Carpet-Sweeper Co. v. 
Goshen Sweeper Co., 72 Fed. 545, 
19 CCA 25; Burch v. Scott, 1 Gill & 
J. (M4.) 393; Haines v. Haines, 35 
Mich. 138. 

5 Thompson v. McKim, 6 Harr. 
& J.:(Md.) 302. 

6. Burch,.v. Scott, 1 Gill..& J. 
(Md.) 393. See also infra § 835. 

7. Thompson v. McKim, 6 Harr. 
& J. (Ma.) 302, 319; Burch -v. Scott, 
1 Gill & J. (Md.) 393. 


6; Peo. sve. Cook sCounty <Cir yt. 
169 Ill. 201, 48 NE 717. 

9. Peo. v. Cook County Cir. Ct. 
169 Ill. 201, 48 NE 717. 

10. Peo. v. Cook County Cir. Ct. 
LEO "WEY 3203 ees NB oT Ai. See 
infra § 822. 

11. Thompson vy. White, 63 Cal. 
505. 

12. Wudson Trust Co. v. Boyd, 80 
N. J. Eq. 267, 84 A 715. 

Judgments generally see Judg- 
ments [23 Cye 666]. 

13. Hudson Trust Co. v. Boyd, 80 


N. J. Eq. 267, 84 A 715. 
14. See supra § 820. 


642 [21 C.J.] 


cludes decrees.1® 

The regularity and validity of an adjudication 
do not usually enter into the propriety of desig- 
nating it as a decree.+® 

The opinion of the court, that is, the judge’s 
reasons for rendering the decree, is no part of 
the decree itself,7 and is not essential thereto.1® 

Pronouncement of the decision, without some 
kind of formal filing or entry, does not constitute 
a decree.’ 

[§ 821] 2. Essentials. A decree can properly 
be rendered only where the court has jurisdiction 
of the subject matter 2° and the parties,?+ and after 
a hearing or submission of the issues ?? raised by 
the pleadings,** or, where the bill is confessed by 
a default, on the allegations of the bill;?4 and it 
must determine the rights? of the parties to the 
suit,2° according to equity and good conscience," 
under the proofs.?8 

[§ 822] 3. Kinds of Decrees—a. Interlocu- 
tory and Final. A decree must be either interloc- 
utory or final;?® there is no intermediate class.®*° 
The power of the court to render an interlocutory 


decree will not be destroyed by unnecessary im-* 


plication from statutory terminology.*t Consider- 
able difficulty has been encountered in drawing the 
distinction between interlocutory and final de- 


EQUITY 


[8s 320-822 


crees,?2 but there are certain broad lines of de- 
markation on which the authorities are fairly well 
agreed.?? The rule which seems to furnish the best 
criterion is that a decree is final where nothing 
more remains to be done in the cause, as distin- 
euished from beyond the cause; otherwise. it is 
interlocutory.** Sometimes the character of the 
decree as final or interlocutory may be affected by 
what the decree itself declares in this regard, as 
indicating the purpose of the court with respect 
to further proceedings,*> as where the court ex- 
pressly reserves the right to make such further 
orders as to it may seem best;°® but where a de- 
cree is necessarily of the one kind it cannot be 
changed to the other by mere phraseology or verbal 
characterization,®*” nor by the court’s subsequent 
attitude toward it.28 A decree may be partly in- 
terlocutory and partly final,e® as where it adjudi- 
cates a part of the subject matter and reserves in- 
dependent questions.*? And in some instances a 
decree may be final as to only a part of the de- 
fendants.* 

-Interlocutory decrees. An interlocutory. decree is 
one pronounced for the purpose of ascertaining 
matter of fact or law preparatory to a final de- 
cree.t2, A decree is interlocutory where it leaves 
any question in the cause open for future judicial 


15. Cal.—Thompson vy. White, 63 | Goshen Sweeper Co., 72 Fed. 545, 19 | purposes than to determine appeal- 
Cal. 505. CCA 25; Wooster v. Handy, 23 Fed. ability, reference should be had to 
Ga.—Curry v. Piles, 8 Ga. 32. 49, 23 Blatchf. 112. See infra § 847.| them. See Appeal and Error §§ 256— 
Iowa.—Walker vy. Walker, 93 Iowa 27. Bissell Carpet-Sweeper Co. v. | 285. 
643, 61 NW 930; Kramer vy. Rebman, | Goshen Sweeper Co., 72 Fed. 545, 19 Final decree pro confesso see 
9 Iowa 114. CCA 25; Wooster v. Handy, 23 Fed. | infra § 947. 
Kan.—State. v. McArthur, 5 Kan. | 49, 23 Blatchf. 112. 33. See infra text and notes 34-70. 
280. 28. See supra § 670. 34 Gunnell v. Dixon, 101 Va. 174, 
Ky.—Hughes y. Shreve, 3 Metc. 29. Thompson v. White, 63 Cal. | 43 SEH 340; Sims v. Sims, 94 Va. 580, 
547. 505. See cases infra notes 30, 34. 27 SE 436, 64 AmSR 772; Norfolk 
Mont.—Raymond vy. Blancgrass, 36 30. Ryan v. McLeod, 32’ Gratt.; Trust Co. v. Foster, 78 Va. 413; 
Mont. 449, 98 P 648, 15 LRANS 976.] (73 Va.) 367. Rawlings v. Rawlings, 75 Va. 76: 
Tex.—Halbert v. Alford, 16 SW 31. Thompson v. White, 63 Cal. | Ryan-v. McLeod, 32 Gratt. (73 Va.) 
814. 505. 367; Fleming y. Bollings, 8 Gratt. 
And see Judgments [23 Cyc 666]. [a] Ilustrations.—(1) The fact | (49 Va.) 292; Cocke v. Gilpin, 1 Rob. 
16. Schlarb v. Castaing, 50 Wash.|that a code consistently uses the | (40 Va.) 20, 28; Camden v. Haymond, 
331,.97-P 289. word “judgment” in referring to final| 9 W. Va. 680. And see cases infra 


17. Durant vy. Essex Co., 7 Wall. 
(U. S.) 107, 19 L. ed. 154; Hobbs v. 
Payne, 127 Ma. 288, 96 A 522; Martin 
v. Evans, 85 Md. 8, 36 A 258, 60 
AmSR 292, 36 LRA 218. Compare 
Hubbell v. Lankenau, 63 Fed. 881, 
(holding that an opinion filed in the 
cause, dismissing the bill, was tan- 
tamount to a decree, especially after 
long acquiescence on the part of 
complainant). 

Recital of reasons for decision see 
infra § 840. 

Reference to opinion to aid decree 
see infra § 862. 

18. Fairbanks v. Amoskeag Nat. 
Bank, 32 Fed. 572 [aff 38 Fed. 630]. 

[a] “Decree” on the clerk’s docket 
as follows: “Bill dismissed as to A. 
and B. Decree,’”’ means that the judge 
has announced his decision in the 
case, and therefore an appeal may 
be taken therefrom at once, although 
no opinion containing a full state- 
ment of the judge’s reasons has then 
been filed. Fairbanks v. Amoskeag 
Nat. Bank, 32 Fed. 572 [aff 38 Fed. 


630]. 

19. See infra § 837. 

See supra § 7 et seq. 

21. See infra § 847. 

Process and appearance 
supra §§ 357-373. 

22. See infra § 830. 

Hearing see supra §§ 708-720. 

23. See infra § 854. 

24. See infra § 944. 

25. Bissell Carpet-Sweeper Co. v. 
Goshen Sweeper Co., 72 Fed. 545, 19 
CCA 25; Wooster v. Handy, 23 Fed. 
49, 23 Blatchf. 112; Winn vy. Walker, 
147 Ga. 427, 94 SE 468; Beall v. New 
York, etce., Water Co., 87 N. J. Ea. 
390, 101 A 576. And see infra § 845. 

26. Bissell Carpet-Sweeper Co.,. v. 


see 


judgments and decrees, and the word 
“order” to designate all other written 
directions of a court or judge, does 
not deprive a court of equity of the 
power and pronounce interlocutory 


decrees. Thompson y. White, 63 Cal. 
505. (2) The fact that Code Civ. 
Proc. § 577, defines a judgment to 


be “the final determination of the 
rights of the parties in an action or 
proceeding” does not deprive a court 
of equity of the power to render in- 
terlocutory decrees. Thompson v. 
White, 63 Cal. 505, 508. 

32. Hill v. Cronin, 56 W. Va. 174, 
179, 49 SE 132. 

“In drawing the distinction be- 
tween final and interlocutory adjudi- 
cations, the greatest difficulty has 
been experienced in cases of decrees 
in equity. The confusion has been 
occasioned principally from the pe- 
culiar nature of these decisions, and 
the wide range of means, which 
chancery possesses, both for inform- 
ing the mind of the judge, and for 
acting upon the parties concerned.” 
Hill y. Cronin, supra. To same ef- 
fect Manion v. Fahy, 11 W. Va. 482. 

[a] Appealability as criterion.— 
(1) Sometimes a distinction is made 
between finality for the purpose of 
appeal and for some other purpose, 
such as the power of the court to 
modify or vacate its decree. Sawyer 
v: Edwards, (Ala.) 75 S 338. + (2) 
But under statutes limiting the right 
of appeal to final decrees only, a 
vast number of cases have been de- 
cided in which the distinction be- 
tween interlocutory and final decrees 
has been’ discussed, and as _ these 
cases are usually cited as furnish- 
ing the criteria of finality where the 
question is to be decided for other 


this section notes 42, 51. 

35. Holloway v. Peoples’ Water 
Co... 100 Kan. 414, -167—-"P. 265n coe 
2 ALR 161 [quot Cyc]; Thompson y. 
Peebles, 6 Dana (Ky.) 387; Leake 
v. Olivieri, 8 Porto Rico Fed. 114; 
Thompson v. Brooke, 76 Va. 160. 


oor Whitmire v. U. S., 44 Ct. Cl. 
Ode 
37. Campbell v. Ayres, 6 Iowa 


339; Holloway v. Peoples’ Water Co., 
100 Kan. 414, 167 P 265, 2 ALR 161; 
Owings v. Rhodes, 65 Md. 408, 9 A 
pee ie v. Funsten, 86 Va. 359, 10 

38. Poland v. Loud, 113 Me. 260, 
93 A 549; Nelson v. Jennings, 2 Patt. 
& H. (Va.) 369. 

39. Cochran v. Miller, 74 Ala. 50; 
Malone v. Marriott, 64 Ala. 486. 

40. Mead v. Christian, 50 Ala. 561; 
Blackerby v. Holton, 5 Dana (Ky.) 
520; Merle vy. Andrews, 4 Tex. 200; 
Templeman y. Steptoe, 1 Munf. (15 
Vianisso. 

[a] . Partial dismissal—A decree 
dismissing so much of a bill as re- 
lates to one of two separate matters, 
and directing an account to be taken 
as to the other, is not final in any 
part as to the parties retained in 
court. Templeman v. Steptoe, 1 
Munf. (15 Va.) 339. 

41. See cases infra notes 59, 60. 

42. U. S.—Denison, etc., R. Co. v. 
Ranney-Alton Mercantile Co., 104 
Fed. 595, 44 CCA 65; Blythe v. 
Hinckley, 84 Fed. 228 [aff 111 Fed. 
827, 49 CCA 647 (certiorari den 184 
U. S. 701, 22 SCt 941, 46 L. ed. 766)]; 
Richmond v. Atwood, 52 Fed. 10, 2 
CCA. 596, 17 LRA 616. 

Cal.—Blythe Co. vy. Bankers’ Inv. 
Co., 147 Cal. 82, 81 P 281 [writ of 
error dism 207 U. S. 580, 28 SCt 257, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-determination,** although the cause is improvi- 
dently dropped from the docket,** and notwithstand- 
ing its phraseology or verbal characterization. So 


a decree is interlocutory where it 


to be done before the decree can be effectual,*® 
or if its finality is conditioned upon the perform- 
ance of some act in the future,*7 or upon the non- 


performance of some such act,‘® or 


52 L. ed. 349]. 

Fla.—Owens v. Forbes, 9 Fla. 325; 
Bellamy vy. Bellamy, 4 Fla. 242. 
Ky.—Tuggle v. Gilbert, 1 Duv. 
(Ky.) 349; Boone v. Helm, 4 Dana 
403; Hays v. May, 1 J. J. Marsh. 497. 
Md.—Barth v. Rosenfeld, 36 Md. 
Seng Hagthorp v. Hook, 1 Gill & J. 
70. 


eeamiakiatob v. Black, 109 Mass. 
Miss.—Comans v. Tapley, 101 Miss. 

203, 57 S 567, AnnCasl914B 307; 

Cook v. Bay, 5 Miss. 485. 
Mo.—Deickhart v. Rutgers, 45 Mo. 


132: 

Bahia oa vy. Sahler, 1 Nebr. 
N. Y.—Butler vy. Lee, 3 Keyes 70; 
Kane v. Whittick, 8 Wend. 219; 


Coithe.v. Crane, 1 Barb. Ch. 21. 

Tenn.—Malouey v. Jones, (Ch. A.) 
59 SW 700. 

Va.—Repass v. Moore, 96 Va. 147, 
4 SE 458; Miller v. Cook, 77 Va. 
806; Wright v. Strother, 76 Va. 857; 
Fleming vy. Bolling, 8 Gratt. (49 Va.) 
292; Harvey v. Branson; 1 Leigh 
(28 Va.) 108. 

W. Va.—Barbour vy. Tompkins, 58 
-W. Va. 572, 52 SE 707, 3 LRANS 715. 

43. U. S.—Latta vy: Kilbourn, 150 
U. S. 524, 14 SCt 201, 37 L. ed. 1169; 
Lodge v. Twell, 135 U. S. 235, 10 SCt 
745, 34 L. ed. 153; Keystone Man- 
ganese, etc., Co. v. Martin, 132 U. S. 
91, 10 SCt 32, 33 L. ed. 275; Beebe v. 
Russell, 19 How. 283, 15 L. ed. 668; 
Blythe v. Hinckly, 84 Fed. 228 [aff 
111 Fed. 827, 49 CCA 647, certiorari 
den 184 U: S. 701, 22 SCt 941, 46 
L. ed. 766]; Brush Electric Co. v. 
Impr:Co:, 61° Fed. 557, 2 CCA.373; 
Coates v. Muse, 5 F. Cas. No. 2,916, 
1 Brock. 529; Whitmire v. U. S., 44 
CECT, 4582 

Ala.—Sawyer v. Edwards, 75 S 338; 
Alexander y. Chapman, 127,Ala. 465, 
295-9. 

Ark.—Davis v. Hale, 114 Ark. 426, 
170 SW 99, AnnCasi916D 701; Davie 
v. Davie, 52 Ark. 224, 12 SW 558, 20 
AmSR 170; Ex p. Crittenden, 10 Ark. 
333. f 
Tll.—Terry Lumber Co. v. Mildred 
Park Amusement Co., 148 Ill. A. 202. 

Ky.—Mercer v. Glass, 89 Ky. 199, 
12 OS Weal94s 11 Kyl “3733 Lewis.” v. 
Outton, 3 B. Mon. 453; Hays v. May, 
1 J. J. Marsh 497, 

Me.—Poland v. Loud, 113 Me. 260, 
93 A 549. 

Mass.—Bartlett v. Slater, 211 Mass. 
334, 97 NE 991; Forbes v. Tuckerman, 
115 Mass. 115. 

Mich.—Patterson y. Hopkins, 23 
Mich. 541. : ‘ 

Minn.—Chouteau y. Rice, 1 Minn. 
24. 

Miss.—Comans v. Tapley, 101 Miss. 
203, 57 S 567, AnnCas1914B 307. 

N. J.—Cumberland Lumber Co. v. 
Clinton Hill Lumber, Co., 84 
N. J. Eq. 557, 94 A 647. 

N. Y.—Shaw v. McNish, 1 Barb. 
Ch. 326; Stone v. Morgan, 10 Paige 
615; Johnson v. Everett, 9 Paige 636. 

Oh.—Teaff v. Hewitt, 1 Oh. St. 511, 
59 AmD 634. 

Tex.—Linn v. Arambould, 55 Tex. 
611. : 

Utah.—Parsons y. Parsons, 40 Utah 
602, 122-P 907. 

Vt.—Flint v. Babbitt, 59 Vt. 190, 9 
A 364. 

Va.—Collier v. Seward, 113 Va. 228, 
74 SB 155; Gunnell v. Dixon, 101 Va. 
174, 43 SE 340; Dellinger v. Folz, 
93 Va. 729, 25 SE 998; Noel v. Noel, 
86 Va. 109, 9 SE 584; Wright v. 
Strother, 76 Va. 857; Rawlings v. 


ete., 


EQUITY 


directs some act 


where it is mere- 


] Rawlings, 75 Va. 76; Ryan v. McLeod, 
32 Gratt. (73 Va.) 367; Cocke v. Gil- 
pin, 1 Rob. (40 Va.) 20. 

W. Va.—Fowler v. Lewis, 36 W. 
Va. 112, 14 SE 477. 

{a] Illustrations.—(1) A decree al- 
lowing compensation to a receiver for 
himself and his solicitor, which re- 
quires the taking of evidence to es- 
tablish, is interlocutory only. Terry 
Lumber Co. v. Mildred Park Amuse- 
mentreCo.;~lAS TT. 4A. 202i.062) noc. 
decree which merely gives to parties 
an opportunity to carry out offers 
made by them in open court is inter- 
locutory. Gunning y. Sorg, 113 Tl. 
A. 332 [aff 214 Ill. 616, 76 NE 870]. 
(3) A decree, in a writ of entry 
heard under equity rules, that de- 
fendant under his father’s will had 
the right to occupy the house, eic., 
as he had done before his father’s 
death, and in case of a failure of the 
parties to agree to what occupancy 
defendant was entitled to, that ques- 
tion would be determined by the 
court and such occupancy be assigned 
to him, was not final. Poland v. 
Loud, 113 Me. 260, 93 A 549. 

[b] Amount to be paid.—A decree 
is interlocutory where it leaves an 
amount to be paid for future ascer- 
tainment. Tuggle v. Gilbert, 1 Duy. 
(Ky.) 340; King v. Harrington, 35 
App. (D. C.) 111. 

44. Poland vy. Loud, 113 Me. 260, 
93 A 549. 

45. Holloway v. Peoples’ Water 
Co., 100 Kan. 414, 167 P 265, 2. ALR 
161; Owings v. Rhodes, 65 Md. 408, 
9 A 903; Ward v. Funston, 86 Va. 
359, 10 SE 415. 

46. Hays v. May, 1 J. J. Marsh. 
(Ky.) 497; Purdie v. Jones, 32 Gratt. 
(73 Va.) 827. 

47. Ala.—Ex p. McLendon, 33 Ala, 
276. 

Ill.— Gunning vy. Sorg, 113 Ill. A. 
332 [aff 214 Ill. 616, 73 NE 870]. 

N. M.—Bateman v. Gitts, 17 N. M. 
619, 133 P 969, AnnCas1915B 1192. 

Oh.—Turner v. Crebill, 1 Oh. 372. 

Pa.—Sinking Spring Water Co. v. 
Wyomissing, 22 Pa. Dist. 716. 

W. Va.—Camden y. Haymond, 9 
W. Va. 680; Warren v. Syme, 7 W. 


Va. 474. 

48. Spoor v. Tilson, 97 Va. 279, 
33 SE 609. 

{a] Mlustrations.—(1) In a suit 


to recover the price of land and to 
enforce a vendor’s lien, a decree di- 
recting a sale of the land to satisfy 
the lien unless the debt shall be paid 
is not a final decree. Spoor v. Til- 
son, 97 Va. 279, 33 SE 609. (2) A de- 
eree that, unless defendant in eject- 
ment answers the bill before a cer- 
tain day, the tract of land in the 
bill mentioned shall be surveyed, and 
part thereof allotted to plaintiff, and 
that defendant shall execute to plain- 
tiff a legal conveyance for such part, 
and pay the costs of suit, is not 
final. Aldridge v. Uiles, 3 Hen. & 
M. (13 Va.) 136. 

49. Cumberland Lumber 
Clinton Hill Lumber, etce., 
N. J. Eq: 557; 94 A. 647. 

[a] An order for the assessment 
of stockholders, made in insolvency 
proceedings in the course of admin- 
istration of the assets of the insol- 
vent corporation, is an interlocutory 
rather than a final decree. Cumber- 
land Lumber Co. v. Clinton Hill Lum- 
ber, etc., Co., 84 N. J. Eq. 557, 94 A 


647. 
50. See infra § 873. ) 
51. U. S.—Hendryx v. Perkins, 114 


Fed. 801, 52 CCA 435; West v. East 


Coy vs 
Co., 84 


ly admiinistrative.*® 
locutory decree is subject to the control of the 
court and: open to reconsideration and revision.®° 

Final decrees. 
decides and disposes of the whole merits of. the 
cause, and leaves no further questions therein for 
thesfuture judgment of the court,>! although min- 
isterial or administrative action may be necessary . 


‘[21C. J.] ° 643 


Until final decree, an inter- 


A decree is final when it fully 


Coast Cedar Co., 113 Fed. 742, 51 CCA 
416; East Coast Cedar Co. v. People’s 
Bank, 111 Fed. 446, 49 CCA 422; Des- 
vergers v. Parsons, 60 Fed. 143, 8 
CCA 526. 

Ala.—Gainer vy. Jones, 176 Ala. 408, 
58 S 288; Boyett. v. Frankfort Chair 
Co., 44 S 546; Ex p. Elyton Land Co., 
104 Ala, 88, 15 S 939; Walker v. 
Crawford, 70 Ala. 567; Mead v. Chris- 
tian, 50 Ala. 561, 

Ark.—Shegogg v. Perkins, 34 Ark. 
117; Ex p. Crittenden, 10 Ark. 333. 
-Fla.—State v. White, 40 Fla. 297, 
24 S 160. 

Ill.— Stahl v. Stahl, 220 Ill. 188, 
77 NE 67; Davis v. McCullouch, 192 
Ill. 277, 61 NE: 377; Rice v. Dough- 
erty, 148 Ill. A. 3868; Brodhead ov. 
Minges, 99 Ill. A. 435. , 

Me.—Poland v. Loud, 113 Me. 260, 
93 A 549; Gilpatrick v. Glidden, 82 
Me. 201, 203, 19 A 166; Lothrop v. 
Page, 26 Me. 119. 

Mass.—Lakin' y. Lawrence, 195 
Mass. 27, 80 NE 578; Parker v. Flagg, 
127 Mass. 28; Forbes v. Tuckerman, 
115 Mass. 115. 

Miss.—Comans y. Tapley, 101 Miss. 
203, 57 S 567, AnnCasi914B 307; 
Humphreys y. Stafford, 71 Miss. 135, 
13 S 865. 

N. J.—Karst v. 
Range Co., 82 N. 
692. 


Black Diamond 
J. Eq: 231, 88 A 


N. Y.—Travis v. Waters, 1 Johns. 
Ch. 85 [aff 12 Johns. 500]; Dicken- 
son v. Codwise, 11 Paige 189; John- 
son v. Everett, 9 Paige 636; Mills yv. 
Hoag, 7 Paige 18, 31 AmD 271. 

N. C.—Flemming vy. Roberts, 84 
N.1G3 532: 

Oh.—Evans v, Dunn, 26 Oh. St. 439; 
Kelley v. Stanbery, 13 Oh. 408. 


Pa.—Holden v. McMakin, 1 Pars. 
Hq. Cas. 270. 
Tenn.—Maloney v. Jones, (Ch. A.) 


59 SW 700. 


Va.—Rinehart, etc., Co. v. McAr- 


thur, 123 Va. 556, 96 SE 829; Gun- 
nell v. -Dixon, 101 Va. 174, 43 
SE 340; Repass v. Moore, 96 Va. 


147, 30 SE 458; Barker v. Jenkins, 
84 Va. 895, 6 SE 459; Parker v. Lo- 
gan, 82 Va. 376, 4 SE 613; Norfolk 
Trust Co. v. Foster, 78 Va. 413; Bat- 
taile v. Maryland Hospital for In- 
sane, 76 Va. 63; Fleming v. Bolling, 8 
Gratt. (49 Va.) 292; Vanmeter v. 
Vanmeters, 3 Gratt. (44 Va.) 148; 
Cocke vy. Gilpin, 1 Rob. (40 Va.) 20; 
Tennent v. Pattons, 6 Leigh (33 Va.) 
196; Harvey v. Branson, 1 Leigh (28 
Va.) 108. 

W. Va.—Fulton v. Messenger, 61 
W. Va. 477, 56 SE 830; Wood v. Har. 
mison, 41 W. Va. 376, 23 SE 560; 
Core v. Strickler, 24 W. Va. 689; Mc- 
Kinney v. Kirk, 9 W. Va. 26. 

{a] Effect of affirmance as test.— 
A final decree is one which settles 
all the matters in litigation between 
the parties and involved by the pleaa- 
ings, so that an _affirmance by an 
appellate court will end the suit and 
leave nothing.for the lower court 
to do but to execute the decree. Maas 
v. Lonstorf, 166 Fed. 41, 43, 91 CCA 
627. 

[b] “A final order (1) is one 
which finally disposes of the whole 
matter of the suit; and may be either 
the decree itself, or an order subse- 
quent to the decree, when something 
further remains to be done in carry- 
ing the decree into effect before the 
whole subject is finally disposed of, 
and a further and final order is req- 


uisite for that purpose.” Wing 
v. Warner, 2 Dougl. (Mich.) 288, 
291. (2) An order determining a 


644 [21C.J.] 


in order to settle the details of phe litigation 5? or 
in the course of the execution of the decree,°** and 
although there are express orders or reservations 
Otherwise expressed, a decree is 


in this regard.>4 


final if it is ready for execution.®® 
terial whether the matters involved are determined 
negatively or affirmatively,°® or whether errors in 
the decree, if any, are of omission or commission.*7 
A final decree should not be rendered without dis- 
posing of the case as to all the necessary parties.®® 
But a decree may be final although this is not 
done, where the rights and interests determined 
and those undecided are distinct and severable.®® 
A decree cannot be in part final and in part inter- 
locutory in the same cause, for and against the 
same parties:-who remain in court.®° 
terminates the litigation and, unless vacated or 
modified within proper time,*! precludes the court 
from any further proceedings beyond its mere en- 
forcement ;°? no other decree can thereafter be en- 
tered in the cause, other than such as may be neces- 
sary to the enforcement of the fina] decree,®* and 
no valid order inconsistent with such decree can 
A final decree is not ren- 
dered interlocutory by the retention of the case on 
the docket,°> nor by the subsequent rendition of 
The court cannot, by its 


thereafter be made.®4 


another decree therein.*®® 


collateral matter growing out of an 
incident to the execution of a decree, 
and finally determining the matter 
in question is final. Schwartz v. 
Costello, 11 App (D. C.) 553. 

52. Leake v. Olivieri, 8 Porto 
Rico Fed. 114. 

At Core vy. Strickler, 24 W. Va. 

Enforcement see infra § 865. 

54. McGourkey vy. Toledo, etc., R. 
Co., 146 U. S. 536, 13 SCt 170, 36 L. ed. 
1079; West v. Hast Coast Cedar Co., 
113 Fed. 742, 51 CCA .416; Gray v. 
Cook, 24 HowPr (N. Y.) 432; Cain v. 
Jennings, 2 Tenn. Cas. 209; Thornton 
vy. Fitzhugh, 4 Leigh (31 Va.) 209; 
Pree v. Branson, 1 Leigh (28 Va.) 


{a] Mllustrations.—(1) A _ decree 
which passes upon the whole sub- 
ject in issue so as to be final in its 
nature is not converted into an in- 
terlocutory decree by the addition 
thereto of an order suspending the 
decree as to the amount of an item 
of the account involved in the cause, 
until the decision of another suit 
brought by another party against 
both plaintiff and defendant in the 
first suit, in which the amount of the 
item is claimed by plaintiff therein. 
Fleming v. Bolling, 8 Gratt. (49 Va.) 
292. (2) For the purpose of a mo- 
tion by a defendant not served, to 
open the decree as provided by Code 
§ 4376 (Shannon Code § 6186), a de- 
cree for the sale of land to satisfy 
a debt is final, although it suspends 
further proceedings pending the re- 
sult of another suit. Cain v, Jen- 
nings, 2 Tenn. Cas, 209. (3) Leave 
reserved at the foot of a decree to 
reinstate the cause for the purpose 
of enforcement of the decree does not 
affect the finality of the decree. 
Stout v. Stout, 104 Va. 480,51 SE 833. 

[b] A decree ordering the pay- 
ment of money into court, to await 
the further order of the court, is 
final, where the rights to the money 
have been determined. Gray v. Cook, 
24 HowPr (N. Y.) 432. 

55. Dean v. Nelson, 7 . Wall. 
(U. S.) 342, 19 L. ed. 94; Forgay v. 
Conrad, 6 How. (U. S.) 201, 12 L. 
ed. 404; Stahl v. Stahl, 220 Ill. 188, 
it NEM) Chicago; etc: sRa.Co. iv. 
Chicago, 148 Ill. 141, 35 NE 881; Ex 
p: .Farrars; 13S: ‘C.,.264; \Haskell) v. 
Raoul, 6 S. C. Hq. 22. 


EQUITY 


of finality.® 


It is imma- 


A final decree 


the payment of 
gard to decrees 


cial action will 


[a] 


execution may be taken out is a 


final decree. Haskell vy. Raoul, 6 
S.C. Hg A 

56. Thornton v. Fitzhugh, 4 Leigh 
(31 Va.) 209. 


57. Ruff v. Starke, 3 Gratt. (44 
Va.) 134; Thornton v. Fitzhugh, 4 
Leigh (31 Va.) 209. 

58. See infra § 845. 

59. Berwind Coal Min. Co. v. 
Borinquen Sugar Co., 7 Porto Rico 
Fed. 246; Blanco v. Fernandez, 4 
Porto Rico Fed. 428; Jones v. Buck- 
ingham Slate Co., 1164 Va. 120, 81 SE 
28; Gardner v. Stratton, 89 Va. 900, 
17 SE 653; Royall vr -Johnson, - i 
Rand. (22 Va.) 421; Dick v. Robin- 
son, 19 W. Va. 159. : 

[a] A dismissal as to one de- 
fendant is final as to him. Dick vy. 
Robinson, 19 W. Va. 159; Berwind 
Coal Min. Co. v. Borinquen Sugar 
Co., 7 Porto Rico Fed. 246. 

60. Serles v. Cromer, 88 Va. 426, 
13 SE 859; Yates v. Wilson, 86 Va. 
625, 10 SE 976; Battaile v. Maryland 
Hospital for Insane, 76 Va. 63; Ryan 
v. McLeod, 32 Gratt. (73 Va.) 367; 
Chapman v. Armistead, 4 Munf. 
(18 Va.) 382. 

61. See infra § 874. 

62. U. S.—Jenkins v. Eldredge, 13 
F. Cas. No. 7,269, 1 Woodb. & M. 61; 
Kinney v. Consolidated Virginia Min. 
Co., 14 F. Cas. No. 7,827, 4 Sawy. 
382. 

Ga.—Whatley v. Slaton, 36 Ga. 653. 

Ill.— Mulvey v. Carpenter, 78 Ill. 
580;:Warren v. McCarthy, 25 Ill. 95. 
Se aay eee v. Cutler, 18 Iowa 
4 
Ja Ky.—Bobb v. Bobb, 2 A. K. Marsh. 

40. 

Va.—Stout v. Stout, 104 Va. 480, 
51 SE 833; Johnson v. Anderson, 76 
Va. 766; Battaile v. Maryland Hos- 
pital for Insane, 76 Va. 638. 

W. Va.—Waldron v. Harvey, 54 
W. Va. 608, 46 SE 603; Ruhl v. Ruhl, 
24 W. Va. 279. 

And see infra §§ 865, 874. 

63. Smith v. Powell, 98 Va. 431, 
36 SE 522; Battaile v. Maryland Hos- 
pital for Insane, 76 Va. 63. 

64. Lang v. Brown, 21 Ala. 179, 
56 AmD 244; Walker v. Chicago 
Courier Co., 9 Ill. A. 418. 

65.. Nelson y. Jennings, 2 Patt. 
& BH. CVa.) 43869: ; 

66. Nelson v. Jennings, 2 Patt. & 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


in substance, but referring the cause to a master 
for some particular purpose, the cases are not al- 
together reconcilable upon their particular facts, 
but the principle running through them is that 
such a decree is interlocutory if any further judi- 


A decretal order on which,H. (Va.) 369. 


i ed ae 


§ 822 


subsequent action, divest a decree of its character 
When the cause is completely adjudi- 
cated a final decree should be rendered, not one 
which is apparently interlocutory. 
final the decree must be complete and certain, 
and not a recital or memorandum; 
intrinsically and distinetly, and not inferentially, 
that the matter has been adjudicated; it must con- 
tain the sentence of the law.%° 
affected by failure to adjudicate costs.7° 

Application of rules. 
when it merely determines a demurrer,’! or directs 
the delivery of property to a receiver,’? or orders 
the payment of money into court,’* although in the 
latter case the decree is final where the rights of 
the parties to the fund has been determined.’* 
A final money decree must order or provide for 


68) In prder to be 


it must show 


Finality is not 


A decree is interlocutory 


the sum adjudicated.“© With re- 
settling the rights of the parties 


j 
ae . 
be requisite upon the coming in 4 


of the master’s report,’® and final if all the con- q 
sequential directions depending upon the result of 


7 
4 
| 


67. Pace v. Ficklin, 76 Va. 292. 

68 Russell v. Stewart, 204 Pa. 
211, 53. Al B71. 
gsnime of rendition see infra §§ 830-— 

69. Harris v. San Francisco Sugar 
Refining Co., 41 Cal. 393; Pickens v. 
Daniels, 58 W. Va. 327, 52 SH 215; 
“es v. Cronin, 56 W. Va. 174, 49 SE 

Certainty see infra § 844. 

70. Peterson v. Vann, 83 N. C. 
118; Pace v. Ficklin, 76 Va. 292. 

71. Bledsoe v. Jones, 145 Ala. 685, 
40 S 111; Lide v. Park, 132 Ala, 222, 
31 S 360; Rose v. Gibson, 71 Ala. 35; 
Warner v. Tomlinson, 1 Root (Conn.) 
201; Parker v. Flagg, 127 Mass. 28. 

72. Forgay v. Conrad, 6 How. 
CUSYS:): “2015. LaF L.Ed: 404; Bellamy 
v. Bellamy, 4 Fla. 242. 

73. Forgay v. Conrad, 6 How. 
CO. Si) 9204512. edi 404: Young v. 
Kelly, 3 App. (D. C.) 296; Bellamy 
v. Bellamy, 4 Fla. 242. 

74 Gray v. Cook, 24 HowPr 
CNe eX) 48:2: See Rutherford v. 
Jones, 26 Ga. 150; Clarkson y. De 
Peyster, Hopk. (N. Y.): 274+ (both 
holding that where defendant ad- 
mits a sum to be due, an order for 
its payment into court may be made 
without waiting for final decree). 


7S Exp. -Farrars,: 13S.. .G., 2643 
Pickens v. Daniels, 58 W. Va. 327, 
52 SH 215. 

76. U. S.—Gilbert v.. Washington, 


etc., Assoc., 173 U. S. 701 mem, 19 
SCt 877 mem, 43 L. ed. 1185 mem 
fdismsapp’ 10° App. "GDyy Che diode 
California Nat. Bank v. Stateler, 171 
WU. Sip A447 PSO SEL .6,, 43s seds aes 
Latta v. Kilbourn, 150 U.S. 9524, 14 
SCt 201, 37 L. ed. 1169; McGourkey 
v. Toledo, ete. R. Co., 146 U., S. 536, 
13 SCt 170, 36 L. ed. "1079; Lodge Vic 
Twell, 185 Us-S. 2382, 10,.SCt: 745, 34 
L. ed. 153; Maas v. Lonstorf, 166 Fed. 
41, 91 CCA 627; West v. East Coast 
Cedar Co., 113 Fed. 742, 51 CCA 416. 

Ala.—Gainer v. Jones, 176 Ala. 408, 
58 S 288; Alexander vy. Chapman, 127 
Ala. 465, 29 § 9. 

Ark. —Davis. v. Hale, 114 Ark. 426, 
170 SW 998, AnnCas1916D 701; Davie 
vy. Davie, 52 Ark. 224, 12’SW 558, 2 
DSR 170; Johnson y. Clark, 4 Ark. 


D. G.—King v. Harrington, 35 App. 
111; Metzger v. Kelly, 34 App. 548. 


pete a ae 


§§ 822-825] 


the report are contained in the decree, so that no 
further decree will be necessary on the. confirma- 
tion of the report;’7 but under code practice it has 
been held that the decree igs not final until the 
confirmation of the report.?? The mere confirma- 
tion of a master’s report is usually interlocutory,” 
but such an order may be considered in connection 
with the decree under which the reference was had, 
thus constituting the final decree.®° It has been 
held that. an order ratifying an audit is in effect 
a final decree.*t A decree ordering a sale and 
reserving the question of distribution of the pro- 
ceeds is interlocutory,5? but where the sale is mere- 
ly in execution of the decree and no further judi- 
cial action is required the decree is final.8? <A 
decree is final where it dismisses the bill,** although 
subsequent directions are given as to costs.8> But 
a decree is interlocutory where it merely dismisses 
a cross bill.8° As a rule no decree in proceedings 
upon a cross bill is a final decree in the suit;87 


EQUITY — 


[21C.5.] 645 


parties,*®* and in exceptional cases even as to the 
whole cause.®? 

[§ 823] b. Consent. A consent decree is one 
entered upon the agreement or stipulation of the 
parties.°° 

[§ 824] ¢. Pro Forma. A decree pro forma is 
one that is rendered avowedly without full con- 
sideration of the question of law or fact decided.% 
Such a decree is sometimes rendered for the pur- 
pose of facilitating a speedy appeal, thus avoiding 
the expense of protracted proceedings in the trial 
court which may prove to be useless,®°? but this 
practice is not indulged in some states.°% The 
question is really one of appealability.°* The en- 
try of such a decree is within the sound discretion 
of the court,®* in the exercise of which the consent 
of the parties plays an important part.9°* Where 
a question calls for the exercise of the discretion 
of the court it is error for the court to rule upon 
it pro forma.%? 


but sometimes it may be final as 


Tll.—Jeffery v. Robbins, 167 TI1l. 
375, 47 NE 725 [aff 62 Ill. A. 190]. 

Md.—Owings vy. Rhodes, 65 Md. 
408, 9 A 903. 

Miss.—Cook v. Bay, 5 Miss. 485. 

N. Y.—Kane vy. Whittick, 8 Wend. 
219; Jacques v. New York M. BE. 
Church, 17 Johns. 548, 8 AmD 447; 
Johnson v. Everett, 9 Paige 636. 
Bye ai ee v. Stanbery, 13 Oh. 

S. C.—Barrett v. James, 30 S. C. 
329, 9 SE 263; Price v. Nesbit, 10 
S. C. Eq. 445. 

Va.—Repass v. Moore, 96 Va. 147, 
30 SE 458; Ryan v. McLeod, 32 Gratt. 
(73 Va.) 367; Summers v. Darne, 31 
Gratt. (72 Va.) 791; Mackey v. Bell, 
2 Munf. (16 Va.) 523. 

“A&A decree never can be said to be 
final where it is impossible for the 
party in whose favor the decision is 
made ever to obtain any benefit 
therefrom without again setting the 
cause down for hearing before the 
court, upon the equity reserved, upon 
the coming in and confirmation of 
the report of the master, to whom it 
is referred to ascertain certain facts 
which are absolutely necessary to be 
ascertained before the case is finally 
disposed of by the court; or which 
the chancellor thinks proper to have 
ascertained before he grants any re- 
lief whatever to the complainant.” 
Johnson v. Everett; 9 Paige (N. Y.) 
636, 638. 

77. U. S.—McGourkey v. Toledo, 
ete, Ri Cos 146°°U, 8.536; -13 SCt 
170, 36 L. ed. 1079; Keystone Man- 
ganese, etc., Co. v. Martin, 132 U. S. 
Sin DOaSCl 3234 33 Weeds” 275s> Wrin- 
throp Iron Co. v. Meeker, 109 U. S. 
180, 3 SCt 111, 27 L. ed. 898; For- 
gay v. Conrad, 6 How. 201, 12 L. ed. 
404; Doddridge County Oil, ete., Co. 
v. Smith, 173 Fed. 386; Maas y. Lon- 
storf, 166 Fed. 41, 91 CCA 627; West 
v. East Coast Cedar Co., 113 Fed. 
742, 51 CCA 416; Scott v. Hore, 21 
F. Cas. No. 12,535, 1 Hughes 163. 

Ala.—Cochran v, Miller, 74 Ala. 50; 
Ansley v. Robinson, 16 Ala. 793; Mc- 
Kinley v. Irvine, 13 Ala. 681. 


Ark.—Branstetter v. Branstetter, 
te0 pAriey 304; 9 197 US W 7.6883) Young 
v. .Rose, 80.Ark. 513, 98 SW _ 370: 


Davie v. Davie, 52 Ark. 224, 12 SW 
558, 20 AmSR 170. 

D. C.—King v. Harrington, 35 App. 
304 

Ill.—Rice v. Dougherty, 148 Ill. 
A. 368 


Ky.—Larue vy. Larue, 2 Litt. 258. 
Miss.—Cromwell v. Craft, 47 Miss. 
44: Cook v. Bay, 5 Miss. 485. 

N. Y.—Swartout v. Curtis, 4 .N. Y. 


415; Mills v. Hoag, 7 Paige 18, 31 
AmD 271; Bates v. Delavan, 5 Paige 
299. ¥ 


Porto Rico.—Leake v. Olivieri, $ 
Porto Rico Fed. 114. 


to some of the 


Tex.—McFarland v. Hall, 17 Tex. 
676; Cannon v. Hemphill, 7 Tex. 184. 

Va.—Harvey vy. Branson, 1 Leigh 
(28 Va.) 108. 

Newfoundl.—Norman vy. Gushue, 4 
Newfoundl. 29. 

“If the decree not only settles the 
rights of the parties, but gives all 
the consequential directions which 
will be necessary to a final disposi- 
tion of the cause, upon the mere con- 
firmation of the report of the master 
by a common order in the register’s 
office, it is a final decree and may be 
enrolled at the expiration of thirty 
days.” Johnson vy. Everett, 9 Paige 
CONGEY) 636, 639: 


Final decree on accounting see 
Accounts and Accounting § 135. 

78. Swarthout v. Curtis, 4 N. Y. 
415. 

79. See supra § 797. 

80. Petersburg Sav., etc., Co, v. 


70 Fed. 648, 7 CCA 310. 
v. Forman, 88 Md. 
188, 40 A 883. 


$2. U. S.—Lodge v. Twell, 135 
Dense 232, lOesCe wa net Ju ed. Los. 
Ky.—Story v- Hawkins, 8 Dana 12. 
Md.—Ware v. Ruchardson, 3 Md. 
505, 56 AmD 762. 

R. I.—Fairchild v. Uniform Seam- 
less Wire Co., 102 A 962; Angevine 
v. O’Mara, 35 R. I. 2538, 254, 86 A 558 
[eit Cyc]. i 


Dellatorre, 
81. Barroll 


Va.—Goodwin v. Miller, 2 Munf. 
(16 Va.) 42. 

83> North? Carolina “Ri” -Co™ vv. 
Swasey, 23 Wall. (U. S.) 405, 23 


L. ed. 136; Whiting v. U. S. Bank, 13 
Ret (GUs S.)i.6," 10) Led.” 325" Peters = 
burg Sav., etc., Co. v. Dellatorre, 70 
Fed. 643, 17 CCA 310; Hoffman v. 
Knox, 50 Fed. 484, 1 CCA 535 [rev 42 
Fed. 378]° Eield v. Ross, 1 T. B. 
Mon. (Ky.) 133; Hemm vy. Juede, 153 
Mo. A. 259, 133 SW 620. 

[a] Decree of sale and account- 
ing.—“A decree for a sale of specific 
real estate before an accounting is 
a final decree and a subsequent de- 
cree of settlement of account is an- 
other, while a decree for an account- 
ing to*be complete before the decree 
of sale is an interlocutory decree 
which may be reviewed by an appeal 
from the final decree of sale which 
embodies and follows it.’ Byrne v. 
Jones, 159 Fed. 321, 327, 90 CCA 101. 

84 U. S.—Westinghouse Brake 
Co. v. Orr, 252 Fed. 392, 164 CCA 316. 

Del.—Cochran vy. Couper, 2 Del. Ch. 
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16 

D. C.—Fletcher v. Lipscomb, 
App. 47. 

Mass.—Lakin_ v. 
Mass. 27, 80 NE 578. j 

Porto Rico.—Ninlliat v. Surinach, 
18 Porto Rico 193. 

W. Va.—Fulton v. Ramsey, 76 W. 
Va. 45, 84 SE 1065. 

{a] Conditional dismissal.—An or- 


Lawrence, 


[§ 825] d. Conditional. 


A final decree whose 


der that the bill shall “stand” dis- 
missed, unless plaintiff shall file tes- 
timony within a certain time, does 
not become final until the expiration 
of such time. Fletcher vy. Lipscomb, 
36 App. (D. C.) 47. \ 

Order of dismissal see supra § 812. 

85. Pace v. Ficklin, 76 Va. 292. 

86.7 Ayres'>*v, Carver; 7) Elo. 
(U. S.) 591, 15 L. ed. 179. 

87. Ex p. South, ete., Alabama R. 
Co.,.95°U.S. 221, 24 1. ed. 355; Ayres 
vy. Carver, 17 How. (U S.) 591, 15° Li: 
ed. 179; Blythe v. Hinckley, 84 Fed. 
228; Blythe Co. v. Bankers’ Inv. Co., 
147 Cal. 82, 81 P 281 [writ of error 
dism 207 U. S. 580, 28 SCt 257, 52 
L. ed. 349]. 

88. Sammis v. Poole, 89 Ill. A. 
118 [aff 188 Ill. 396, 58 NE 934]. 

[a] Dlustration—Cross bilfs by 
lien creditors may pass to final de- 
cree establishing or setting aside the 
liens and directing sale of the prop- 
erty to pay them, although the ac- 
counts between the several debtors 
are not yet determined under the 
original bill. Sammis v. Poole, 89 Ill. 
A. 118 [aff 188 Ill. 396, 58 NE 934]. 

89. See infra § 850. 

Dismissal of original bill as af- 
fecting cross bill see supra § 818. 

90. See infra §§ 964-968. 

91. Prigg v. Pennsylvania, 16 
Pet. (U. S.) 609, 10 L. ed. 1060; Guild 
v. Hull, 127 Ill. 523, 20 NE 665; Ahl’s 
App. 129°) Pa. 26,718. A 471 Srivnd= 
man v. Hyndman, 19 Vt. 9, 46 AmD 171. 

[a] A statement by the trial 
judge that he has not time to discuss 
and examine all the matters in de- 
tail, and his characterization of the 
decree as pro forma, do not indicate 
that he did not consider the ques- 
tions, but merely that he had not 
time to state his reasons im detail. 
Anis App 129 'Paw26, 1SitAwaia. 

92. Bloomington Mut. L. Ben. As- 
soc. v. Blue, 24 Ill. A. 518 [aff 120 Tl. 
121, 11 NE 331, 60 AmR 558]; Cam- 
bers v. Waterman, 8 Phila. (Pa.) 82; 
McCready v. Hart, 30 LegInt (Pa.) 
52; Hyndman v. Hyndman, 19 Vt. 9, 


46 AmD 171; Stafford v. Ballou, 17 
Vt. 329. 
93. Darden v. Lines, 2 Fla. 569; 


vy. Wilson,:2 Lea (Tenn.) 204; 
v. Robb, 4 Yerg. (Tenn.) 66. 


State 
Read 


94. See Appeal and Hrror § 461. 

95. Cambers Vv. Waterman, 8 
Phila. (Pa.) 82: 

96. Cambers v. Waterman, 8 
Phila. (Pa.) 82. See also Owens v. 


Barroll, 88 Md. 204, 40 A 880 (where 
it was held that a party could not 
object that a decree pro forma was 
entered without his consent when 
he consented as solicitor for another 
party, and the case was fully heard 
on appeal and the decree was cor- 
rect as to him). 

97. Ainger v. White, 85 Vt. 446, 
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validity and force depend upon the performance 
of some condition by one of the parties, is void.°® 
But the operation and enforcement of a decree may 
be made subject to conditions.®? : 

[§ 826] e. Nisi. A decree is said to be made 
nisi when it is not to take effect unless defendant 
fails to show cause against it within a certain time,* 
or unless within a time specified defendant fails 
to perform some act required by the deeree.? The 
decree is preliminary in its nature and requires a 
further order to complete it.’ 

[§ 827] f. Supplemental. It often happens that 
-after a final decree on the merits, either dismissing 
the bill or granting relief, some further order or 
decree is necessary in respect of the execution of 
the decree,* or completely to adjust all the matters 
sincidental to the litigation.® Such a decree is 
termed a supplemental decree. Such decrees when 
-made in the identical suit, cannot, however, create 
any other or different liabilities than those 1m- 
posed by the original decree.® If it becomes neces- 
sary to have another and different decree the rem- 
-edy is by bill to enforce the decree,’ or its equiv- 
alent;* and any further such decree made without 
notice is void.® 

[§ 828] g. Nunc Pro Tunc.'° Where the delay 
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[§§ 825-830 


in rendering a decree after hearing or submission 
arises from the act of the court, that is, where 
the delay has been caused either for its convenience, 
or by the multiplicity or press of business, or the 
intricacy of the questions involved, or for any other 
reason is not attributable to the laches of the 
parties, the decree may be rendered and entered 
retrospectively as of a time when it should or 
might have been reudered and entered.1* Or a de- 
cree may be rendered and entered nune pro tune 
after the death of a party.1* There is a distine- 
tion between rendition and entry nune pro tune,'* 
but for most purposes the question may be treated 
from the viewpoint of entry.1* 

[§ 829] h. Pro Confesso or by Default. These 
decrees are governed largely by rules peculiar to 
themselves and are separately treated.> | 

[§ 830] B. Rendition; Pronouncement and Set- 
tlement; Entry and Enrollment—l. Rendition—a. 
In General. In equity, no order or decree, except 
in a few specified cases.provided for by rule and 
which relate only to the form and manner of pyro- 
ceeding, can ever be taken without the actual di- 
rection or approval of the court.1° It must be the 
judicial act of the court.17 And in order to be 
such it must be rendered at the time '® and place 1° 


450, 82 A 666; Ranney v. St. Johns- 
eee ete:  R. Co. 67 Viti (594,) (82-74. 


98. Bank of Commerce y. Goolsby, 
129 Ark. 416, 196 SW 8038; Simmons 
v. Jones, 118 N. C. 472, 24 SE 114. 
See also Pennsylvania Co. v. Bond, 
95 Ill. A. 535 [aff 202 Ill. 95, 66 NE 
941] (holding that a provision for an 
injunction in case certain things 
should be ascertained to have been 
done, without specifying how such 
condition should be determined, was 
inoperative). But see Heinroth v. 
Griffin, 149 Till. A. 103 [aff 242 111. 
610, 90 NE 199] (holding that a de- 
cree for a resale was valid where it 
provided that it should be void if a 


larger bid was not made, and it 
appeared that such a bid was 
made). 

[a] Mllustration.—Where, in a 


suit by stockholders against a bank, 
its directors, and other stockholders, 
for the recovery of stock subscrip- 
tions paid, on the ground of neglect 
of the directors in collecting stock 
subscriptions, and misrepresentations 
by the directors and the bank as to 
the bank’s condition, a decree was 
rendered in favor of the bank against 
some of plaintiffs for unpaid sub- 
scriptions, a further decree that such 
plaintiffs should have a decree over 
against the directors upon the pay- 
ment of decree for the stock ‘sub- 
scriptions was void. Bank of Com- 
merce y. Goolsby, 129 Ark. 416, 196 
SW 803. 

Finality as affected by conditions 
see supra § 822. 

99. Simmons v. Jones, 118 N. C. 
492, 24 SH 114; Salt Lake City v. Salt 
Lake City, Water, etc., Co., 24 Utah 
249, 67 P 672, 61 LRA 648. 

{a] MDlustrations—(1) A decree 
for partition under a will which 
charges the share of a devisee with 
an advancement is not rendered con- 
ditional and void by a further pro- 
vision that if such advancement is 
repaid, prior to the partition, the 
charge therefor shall be satisfied and 
not be laid upon the share of the 
debtor devisee. Simmons y. Jones, 
ELS IN. 3G) 472; 24. SH All4. >) (2), A 
decree which definitely adjudged and 
established the rights of a power 
company acquired by appropriations, 
and then limited the use of the water 
until such company should establish 
in another forum its right to make 
connection of its flume with plain- 


tiff’s canal, constituted a present and 
not a conditional decree. Salt Lake 
City v. Salt Lake City Water, etc., 
Co., 24 Utah 249, 67 P 672, 61 LRA 
648. 

Conditional relief see infra § 849. 

Decree nisi see infra § 826. 

1. Rapalje & L. L. D. tit Nisi. 

Against an infant see Infants [22 
Cyc 697]. 

Im Divorce see Divorce § 402. 

2. Chicago, etc., R. Co. v. Fosdick, 
LOGLU. SEG? TSCt, 10.) 2:ueia eds 25 
Chiles v. Allen, 2 A. K. Marsh. (Ky.) 
350;. Spoor v. ‘Tilson, 97 Va. 279, 33 
SE: 609. ° 

{a] Im foreclosure suits such de- 
crees are commonly made by giving 
defendant a reasonable time to pay 


the amount adjudged to be due. See 
Mortgages [27 Cye 1645]. 
3. Chicago, ete, BR. Co: ~v. Hos- 


dick, 106 U.S. 47,1 SCt.10, 27 Li. ed. 
47; Lide v. Park, 132 Ala. 222, 31 S 
360; Plaisted v. Cooke, 181 Mass. 118, 
66 NE 132. 
4 See infra § 865. 
SaEplomansel bills see supra §§ 658— 
8. 


5. Taylor v. Charter Oak L. Ins. 
Co. Ly Medi bo0; 4 3 eMicCrary.) esi: 
Kramer v. McCaughey, 11 Mo. A. 426. 
See Gibson, Suits in Chancery § 560 
(where the author mentions, for ex- 
ample, assessment of damages on in- 


junction bills, settlements, attach- 
ment for violating a perpetual in- 
junction, and other proceedings 


founded on 
sions). 

6. Walker v. Chicago Courier Co., 
9 Til. A. 418. 

7 Mummys v. Morgan,, Sy alt ts 
(Ky.) 295. See infra § 867. 

[a] Illustration.—The court can- 
not in a summary way decree land 
to be sold to pay the amount which 
by a former decree has been directed 
to be paid on a particular day by the 
person who has recovered the land, 
for improvements made on it. Where 
such a measure is necessary and 
»proper, it must be by bill filed to 
carry the former decree into effect. 
Swe v. Morgan, 3 Litt. (Ky.) 
i Brown v. Thompson, 29 Mich. 


[a] A further decree upon an ad- 
ditional installment after payment 
of a prior decree, 
new Suit in all except form. Brown 
v. Thompson, 29 Mich. 72. 


local statutory provi- 


is essentially a 


He Johnson v. Anderson, 76 Va. 
{a] A deficiency decree, after the 
sale of mortgaged property and the 
application of the proceeds to the 
part payment of the mortgage debt, 
cannot be entered without notice and 
new proceedings. Johnson vy. An- 
derson, 76 Va. 766. See generally 
Mortgages [27 Cyc pp 1751-1761]. 

10. See also infra § 836. 

11. Brignardello v. Gray, 1 Wall. 
(U. S.) 627, 17 L. ed. 692; Griswold 
yao 11 F. Cas. No. 5,834, 1 Paine 

[a] Reason of rule.—‘In such 
cases, upon the maxim actus curie 
neminem gravabit—which has been 
well said to be founded in right and 
good sense, and to afford a safe and 
certain guide for the administration 
of justice,—it is the duty of the court 
to see that the parties shall not suf- 
fer by the delay. A nune pro tune 
order should be granted or refused, 
as justice may require in view of the 
circumstances of the .particular 
case.” Mitchell, v. Overman, 103 
U. Sv 62, 65, 26 L. ed. 369. , 

12. See infra §§ 832, 836. 

13. Brignardello v. Gray, 1 Wall. 
(UY SOP 627% LT Wed 56925 
5 reas pro tunc signature see infra 

14 See infra § 836. 

15. See infra §§ 937-963. 


16. Ky.—Raymond y. Smith, 1 
Mete. 65, 71 AmD 458. 
Ill—Hards v.. Burton, 79 Mil. 


504. 
won Y.—Beach vy. Shaw, 4 Barb. 
Tenn.—Codwise v. Taylor, 4 Sneed 


346. 

Wis.—Stahl vy. Gotzenberger, 45 
Wis. 121. 

17. Ensminger: v. Powers, 108 
U. S. 292,'2 SCt 643,-27 Li. ed. %32; 
coe v. Hull-127, Tl. 523") 20.NE 

18. Johnson v. Johnson, 182 Ala. 


376, 62 S 706; Adams y. Wright, 129 
Ala. 305, 30 S 574; Ex p. Branch, 63 
Ala. 383; Hodges v. Ward, 1 Tex. 244. 
See Tallman v. Truesdell, 3 Wis. 443 
(holding that under the statute a 
final decree might be rendered at a 
special term). 

Vacation decrees see infra 831. 

19. Johnson y. Johnson, 182 Ala. 
376, 62 S 706; Adams vy. Wright, 129 
Ala. 305, 30 S 574; Hodges v. Ward, 


|1 Tex. 244. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 830-831] 


provided by law.?° In the absence of statute to 
the contrary, a decree may be rendered at any 
time during the term,?! provided, of course, the 
cause 1s ready for decree.2? A statute requiring 
a decision within a certain time after final sub- 
mission is tolled by time given to file briefs,? 
and the point is waived by participation in the 
settlement of the decree without objection.?4 
Maturity of cause and hearing. Unless there has 
been a waiver of answer and formal default,?> a 
decree affecting the merits can properly be rendered 
only after the case is at issue 76 as to all the par- 
ties.2* Moreover, a valid decree can be rendered 
only after a hearing.?® It is sometimes provided 
by statute that the decree shall not be rendered un- 
- til the expiration of a certain time after service 2° 
or after the cause is at issue,?° or without notice.?! 
Where there is a reference a final decree cannot 
be rendered until the report comes in *? nor, usu- 
ally, until the expiration of the time for the filing 
of exceptions,®* or at least if sooner entered it is 
at the risk of such exceptions as may thereafter 
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rule to the contrary, the exceptions must be set 
down for hearing,** but if a cause is set down for 
hearing on the first day of the term and exceptions 
remain to be disposed of, plaintiff may move for 
final decree at once upon the overruling of the 
exceptions later in the term.2¢ When the merits of 
the cause have been determined in the interlocutory 
decree, and the reference is to compute amounts due 
or to settle facts, and the master’s report is con- 
firmed upon exceptions taken, nothing further is to 
be.done upon the cause being moved, when set 
down for further directions or final decree, except, 
to decree the relief adjudged on the interlocutory 
decree for the amounts, or upon the facts settled 
by the master’s report thus confirmed.%* 

Retention of cause until complete adjudication. 
The court should retain the cause as long as any 
judicial question is undecided, and it is improper 
to render a final decree leaving such questions to 
be determined by the parties or by officers charged 
with the execution of the decree.*8 

[§ 831] b. In Vacation. Where a court of 


properly be filed.%4 


20. Judgments generally 
Judgments [23 Cyc 675-678]. 

21. Peo. vy. Evans, 262 Ill. 235, 104 
NE 646. 

22. See infra text and notes 25-31, 

[a] During term but after con- 
tinuance.—That a decree was ren- 
dered on the last day of the term 
and after an order of continuance of 
all causes, is not ground for reversal 
if there was no objection made to it; 
and it will be presumed that the 
papers were in the hands of the 
court before the order of continu- 
ance was made, and that the order 


see 


was not intended to apply to the 
case. Campbell v. Weakley, 7 B. 
Mon. (Ky.) 22. 

23. Hoste v. Dalton, 137 Mich. 
522, 100 NW 750. : 

24. Hoste v. Dalton, 137 Mich. 


522, 100 NW 750. 

25. Gilbert v. Van Arman, 10 F. 
Cas. No. 5,414, 1 Flipp. 421; Wilson 
v. Spring, 64 Ill. 14. 

[a] Waiver.—‘‘The parties may, 
by agreement, proceed to a hearing 
on the bill, exhibits and proofs... 
without an answer, and the decree, 
if warranted by the evidence, would 
be binding. The practice is loose 
and irregular, but the waiver is with- 
in the limits of the power of the 
parties to the suit.” Wilson v. 
Spring, 64 Ill. 14, 17. 

Necessity of order pro confesso 
see infra § 942. 


26. Ala.—Durr v. Hanover Nat. 
Banksy: 48 Ala 3635 (425 S = 5995 
Vaughan v. Smith, 69 Ala. 92. 

Fla.—Ropes v. McCabe, 40 Fla. 


388, 25 S 273. 

Tll.—Adams v. Gill, 158 Ill. 190, 41 
NE 738; Wilson v. Spring, 64 Ill. 14; 
Western Union Tel. Co. v. Pacific, 
ete., sel. (Cous49 Ul 902) Stuart, ve 
Flyers, 209 Ill. A. 628. 

Tenn.—Wilson v. Clinton Chapel 
African M. E. Zion Church, 138 Tenn. 
398, 198 SW 244. 

Va.—Clarke v. Tinsley, 4 Rand. 
(25 Va.) 250. 

W. Va.—Bank of Bromwell, 53 W. 
Va. 382, 44 SE 287. 

[a] Where a replication is with- 
drawn it is error to render a decree 
before a new. issue is made_up. 
Clarke vy. Tinsley, 4 Rand. (25 Va.) 
250. ; 

[b] After amendment of the bill 
it is error to enter a decree without 
answer or rule to answer. Adams v. 
Gill, 158 Ill. 190, 41 NE 738. 


[c] A decree on a cross bill ren- 
dered without answer or _ default 
thereto, is erroneous. Western 


Union Tel. Co. v. Pacific, etc., Tel. 


Co., 49 Ill. 90. ; 
[d] Where pleadings are lost or 


In the absence of statute or 


destroyed, a final decree should not 
be entered until they are supplied. 
Groch vy. Stenger, 65 Ill. 481; Hughs 
v. Washington, 65 Ill. 245. 

Necessity of order pro confesso 
see infra § 942. 

Recital as to maturity of cause see 
infra § 840. 

27. U. S.—Gilbert v. Van Armar, 
10 F. Cas. No. 5,414, 1 Flipp 421. 

Ala.—Southern Home’ Bldg., etc., 
Assoc. v. Riddle, 129 Ala. 562, 29 S 
667; Masterson vy. Masterson, 32 Ala. 
437. 
Ill.— Norton v. Joy, 6 Ill. A. 406. 
Md.—Hoye v. Penn, 1 Bland 28. 


Mich.—Graham y. Elmore, Harr. 
265. 
[a] After amendment without no- 


tice to some of the parties the cause 
is not mature for a decree. Master- 
son v. Masterson, 32 Ala. 487; Alston 
v. Alston, 34 Ala. 15, 

[b] Where one of defendants 
files a cross bill a decree on the bill 
and cross bill without making up the 
issue on the latter is erroneous. Nor- 
ton v. Joy, 6 Ill. A. 406. 

28. U. S.—Perkins vy. Hendryx, 
149 Fed. 526; Bissell Carpet-Sweeper 
Co. v. Goshen Sweeper Co., 72 Fed. 
545, 554, 19 CCA 25; Wooster v. 
Handy, 23 Fed. 49, 23 Blatchf. 112. 

Ill.— Western Union Tel. Co. v. Pa- 
cific, ete., Tel. Co., 49 Til. 90. 

Ind. “T.—Simon v. Thompson, 1 
Ind. T..604, 43 SW 861. 

Mo.—McQuitty v. Steckdaub, 190 
SW 590. 

N. J.—Pennsylvania R. Co. v. Nat. 
Docks, ete., R. Co., 53 N. J. Eq. 178, 
32 A 220. 

N. Y.—Rowley v. Van Benthuysen, 
16 Wend. 369; Rose v. Woodruff, 4 
Johns. Ch. 547. : 

[a] Where there are several 
counts.—Under Rev. st. (1909) 
§ 1971, providing that the judgment 
upon each separate finding shall 
await the trial of all the issues, and 
§ 2097, providing that only one final 
judgment shall be given in the ac- 
tion, the court cannot give judgment 
on a count in the petition for eject- 
ment before determining the issues 
on another count to establish plain- 
tiff’s equitable title. McQuitty v. 
Steckdaub, (Mo.) 190 SW 590. 

Hearing generally see 
§§ 708-720. 

Hearing on bill taken for con- 
fessed see infra § 747. 

29. McDonald v. McDonald, 3 W. 


Supra 


Va. 676. 
[a] Illustration. — Under Code 
Cr Owes. 4 it Was. error, to. Tren 


der a decree at a term which began 
before the period of one month had 
expired from the due execution of an 


equity is considered as always being open, so- 


order of publication. McDonald v. 
McDonald, 3 W. Va. 676. 

30. Tabb v. Worthman, 89 SW 
191, 28 Ky 260. 

[a] Statute applied.—Under the act 
of March 29, 1902 (Acts [1902] p 273 
e122) §5, providing that suits in 
equity shall stand for trial at the 
first term of court after the issue 
shall be completed, or shall have 
been completed thirty days before 
the commencement of the term, a de- 
cree entered on July 26, at a special 
term in a suit to settle a decedent’s 
estate, was premature where process 
had not been served on certain de- 
fendants until the preceding 15th of 
July. Tabb v. Wortham, 89 SW 191, 
28 KyL 260. 

31. Broome vy. Alston, 8 Fla. 307. 

32. Ogilvie’ v. Knox “Ins: “Co.; "2 
Black (U. S.) 17 L. ed. 349. 

33. Chatterton v. Mason, 86 Md. 
236, 37 A 960; Prescott v. Prescott, 
175 Mass. 64, 55 NE 805; Ballard v. 
Lippman, 32 Fla. 481, 14 S 154; 
Beene Vey Rrys 20. lay oh Set Ones 
559. 

[a] Where defendant is in de- 
fault a decree may be entered 
against him on the same day that 
the report is filed. Price v. Boden, 
389 Fila. °218).22 S657. 

[b] Remand for additional evi- 
dence.—Code art 16 § 223, requiring 
evidence to remain in court ten days, 
subject to exceptions, before the 
hearing of the cause does not apply 
where, after hearing and argument, 
a case is remanded, for additional 
proof of plaintiff's claims, to the 
examiner before whom the parties 
appeared, and defendants do not de- 
sire to take further evidence; and 
hence a decree may be entered in 
such case on the report of the ex- 
aminer made the day after the re- 
manding of the case and the making 
of such proof. Chatterton y. Mason, 
86 Md. 236, 37 A 960. 

34 Kanawha Coal Co. v. Ballard, 
etc., Coal Co., 43 W. Va. 721, 29 SEK 
514; Findley v. Smith, 42 W. Va. 
299, 26 SE 370. 

35. See supra § 786. 

36. Moysris v. Taylor, 23 N. J. Eq. 
iletks 

87. Morris v. Taylor, 23 N.:J. Eq. 
131. 

38. Greenleaf v. Queen, 1 Pet. 
(U. S.) 1388, 7 L. ed. 85; Anderson v. 
Reed, 11 Iowa 177; Banton v. Camp- 
bell, 2 Dana (Ky.) 421; Hancock v. 
Hancock, 1 T. B. Mon. (Ky.) 121, 15 
AmD 92; Farmer v. Samuel, 4 Litt. 
(Ky.) 187, 14 AmD 106; Codwise v. 
Taylor, 4 Sneed (Tenn.) 346. 

Duty to grant full relief see infra 
§ 845, 
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called vacation decrees are not strictly such, but 
are in effect decrees in term and are valid;*® and 
on this theory, perhaps, may be explained some 
of the early decisions holding that where the cause 
is heard at term and taken under advisement the 
decree may be rendered in vacatio 
tinct terms are provided for, the court has no in- 
herent power to render a decree in yaeation.** 
Under this doctrine a decree so rendered is void.* 
It is also held that such a decree cannot be vali- 
dated by the consent of the parties,** but there 
A vacation decree 
takes effect when it is entered in court.*® 

By statute or court rule in some states vacation 
decrees are authorized either generally *® or with 


is authority to the contrary.** 


the consent of the parties.** 
[§ 832] ec. 


39. Hale v. Hale, 201 Ala. 28, 75 
S 150; Ex p. Branch, 63 Ala. 383; 
Thompson vy. Goulding, 5 Allen 
(Mass.) 81; Dawson v. Scriven, 10 
San. ug. Lit. | But’ see Sturges) -v. 
Knapp, 388 Vt. 540 (declaring that 
only the chancellor, as distinguished 
from the court, could act in vacation, 
and could not make a decree without 
the consent of the parties). 

40. Sturdevant v. Stanton, 47 
Conn. 579; Rose v. Woodruff, 4 
Johns... Ch: CN. Y.)) 547. 

[a] Limit of power in vacation.— 
(1) “To the judge thus holding a 
cause for advisement is to be con- 
ceded only the power to do the one 
thing for which, in the understand- 
ing of both parties to it, he retained 
it; that is, to render a judgment; one 
judgment, no more; one judgment, 
one decree, once for all; no-power 
to change or annul for the reason 
assigned.” Sturdevant v. Stanton, 47 
Conn: 579, 580... (2) “When, asin 
the present case, the decree is ren- 
dered in vacation, after a submis- 
sion in term time, following the 
spirit of the statutes, observing their 
purposes, we have held that the 
court is not at liberty to pronounce a 
decree in vacation, disposing of the 
case because of insufficiency or de- 
ficiency in the pleading capable of 
being cured by amendment, without 
affording to the party the oppor- 
tunity of curing it, though he has 
not offered an amendment or solicited 
the privilege of offering it.’ Gilmer 
v. Wallace, 75 Ala. 220, 228. (3) A 
case should not be dismissed in vaca- 
tion beeause of a variance between 
the allegations and proof, without of- 
fering a chance to amend. Gilmer y. 
Wallace, supra. 

[b] Effect of holding cause over. 
—“Although, from the pravtice of 
hearing causes up to the last day 
of a term there results of necessity 
the postponement of judgment in 
some of them until after such day, 
yet these are continued upon the 
dockets of succeeding terms, and are 
in a sense under the control of the 
several judges holding them; that 
‘is, if for any reason the judge who 
tried them becomes unable to or 
does not render any judgment there- 
in, the court at any one of those 
terms will, upon being informed of 
such fact, if it deems such course 
necessary to the due admfnistration 
of justice, resume control of such 
cause, hear it and render judgment 
_therein, as if no trial thereof had 
previously commenced.” Sturdevant 
v. Stanton, 47 Conn. 579, 582. 

41, Ala-—HEx p. Brauch, 68 Ala. 
383; Cullum v. Casey, 1 Ala. 351. 
Ark.—Poole v. Oliver, 89 Ark. 85, 
115 SW 952; Biffle v. Jackson, 71 
Ark. 226, 72 SW 566. 


n.*° 


After Death of Party. Ordinarily 
the death of either party operates as an abatement 
of the suit or a suspension of all authority to pro- 
ceed further therein until it is properly revived,*® 


EQUITY 


decree either in 


ever, in so far 
erally, seems to 


Where dis- 
the dead person 


upon a different 


to the extent of 


ants.5? 
dies it is error 
vivor;°® but not 


Colo.—MecGan v. O’Neil, 5 Colo. 
433, 5 Colo. 58; Francis v. Wells, 4| 
Colo. 274; Kirtley v. Marshall Silver 
Min. Co., 4 Colo. 111. 

hie—Cameron v. Clinton, 2259) Tir. 
599, 102 NE 1000; Blair v. Reading, 
99 Tll. 600. 

Ind. T.—Simon v. Thompson, 1 Ind. 
T. 604, 48 SW 61. 

Iowa.—Marengo Sav. Bank y. By- 


ington, 135 Iowa 151, 112 NW 192; 
McClure v. Owens, 21 Iowa 133. 
Tex.—Hodges -y. Ward, 1 Tex. 
244. 
Va.—Tyson v. Glaize, 23 Gratt. 
(64 Va.) 799.- 


W. V2.—Kinports v. Rawson, 29 
W. Va. 487, 2 SE 85; Gilmer v. Baker, 
24 W. Va. 72; Rollins v. Fisher, 17 


W.Va. 69785) Johnson. ve,,Young,. £1 
W. Va. 673; Monroe vy. Bartlett, 6 
W. Va. 441. 


See Judgments [23 Cyc 839]. 

[a] Record on appeal.—Where a 
decree is entitled as of a certain term 
of court, and is so certified in the 
record on appeal, this is conclusive 
evidence that the decree was made in 
term time and not in vacation, and 
the record cannot be impeached. Ma- 
son v. Patterson, 74 Ill. 191. See 
generally Appeal and Error § 2288. 
Vis Ala.—Ex p. Branch, 63 Ala. 

Ark.—Poole v. Oliver, 89 Ark. 85, 
115 SW 952; Biffle vy. Jackson, 71 Ark. 
226, 72 SW 566. 


Ill—Blair v. Reading, 99 Ill. 600. 
Ind. Ts—Simon v. Thompson, 1 
Ind. T. 604, 43 SW 861. 
alt CPt eee Vou Warde Jhex 
Va.—Tyson vy. Glaize, 23 Gratt. 
(64 Va.) . 799" 
See Gilmer v. Baker, 24 W. Va. 


72; Johnson v. Young, 11 W. Va. 673 
(in both of which cases such decrees 
were held erronecus, but their nullity 
was queried). 

43. Francis v. Wells, 4 Colo. 274; 
Filley v. Cody, 4 Colo. 109; Tyson v. 
Glaize, 23 Gratt. (64 Va.) 799; Gil- 
mer v. Baker, 24 W. Va. 72; Johnson 
v. Young, 11 W. Va. 673. See Blair 
vy. Reading, 99 Ill. 600 (holding that 
jurisdiction to render a decree in 
vacation could not be conferred by 
agreement, but querying the point 
as to whether appearance and par- 
ticipation in the proceedings in vaca- 
tion would work an estoppel). And 
see Marengo Say. Bank v. Byington, 
TOO ALO Wel, clog cdi aees wcll en IN VW me 1 Oe 
(where the court said: “Counsel for 
appellee rely upon the case of Landt 
v. Remley, Judge, 113 Iowa 555, 85 
NW 783, in which it is said that a 
party who applies for an order in 
vacation cannot afterwards object 
to a modification of the order made, 
which is also entered in vacation. 


which might survive.®4 
nullity in toto.°® 


But, as indicated in the opinion, this 
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unless the case is a proper one for entry of a de- 
cree nunc pro tune,*® and it has been held that a 


favor of ®° or against °! a person 


who died pending suit is void. This doctrine, how- 


as it apples to judgments gen- 
be contrary to the weight of au- 


thority, according to which such a judgment is 
not void but only voidable.>? 
literally true only where the decree is for or against 


Certainly it can be 


alone.®* A joint decree in favor 


of or against such persons and other persons stands 


ground, as it implies a joint right, 
Such a decree cannot be a 

At most it can be avoided only 
the interest of the deceased.°® It 


is prima facie valid as against the other defend- 
Generally, where an indispensable party 


to render a decree without a re- 
so where the decedent’s interest 


was an exceptional case, and was 
not regarded as infringing upon the 
general rule that a judge has no 
authority to make an order in va- 
cation except as authorized in ac- 
cordance with the provisions of the 
statute’). 

44. Doggett v. Emerson, 7 F. Cas. 
No. 3,961, 1 Woodb. & M. 1; Ex p. 
Holding, 56 Ala. 458; St. Marys Bank 
v. St. John, 25 Ala. 566; Lewis v. 
Lewis, Minor (Ala.) 95; Sturges v. 
Knapp, 38 Vt. 540. 

45. See infra §- 837. 

46. Hook v. Richeson, 115 Ill. 431, 
5 NE 98; Owens v. Crossett, 104 Ill. 
468; Olney First Nat. Bank v. Cope, 
3 Ill. A. 203; McClung v. McClung, 
agrees 55; Pace v. Ficklin, 76 Va. 

47. Foster v. Foster, 126 Ala. 257, 
28 S 624; Babcock v. Wolf, 70 Iowa 
676, 28 NW 490: McClure v. Owens, 21 
Iowa 133; O’Hagen v. C’Hagen, 14 
Iowa 204; Lee yv. Willis, 99 Va. 16, 
37 SE 826. 

——s See Abatement and Revival 

[a] False suggestion of death.— 
Where the court is_ satisfied that 
plaintiff's death has been suggested 
by defendant without any knowledge 
of the fact of death, and only for 
delay, and plaintiff’s counsel is will- 
ing to take the risk of a decree 
notwithstanding such suggestion, 
the court may render a final decree 
in the cause then ready for such ac- 
tion, ‘and disregard such suggestion. 
Gillespie v. Bailey, 12 W. Va. 70, 29 
AmR 445, 

49. See infra § 836. 

50. Keith v. Willingham, Ga. Dec. 
Pt. II. 151; Rogers v._Breen, 9 Heisk. 
(Tenn.) 679; Morrison vy. Deaderick, 
10 Humphr. (Tenn.) 342. 

51. Wallaces v. Marshall, 9 B. 
Mon, (Ky.) 148; Rogers vy. Breen, 9 
Heisk. (Tenn.) 679; Morrison v. Dea- 
derick, 10 Humphr. (Tenn.) 342; Kel- 
ly "vy. Flooper, 3,,Yerg.) (Tenn. 8955 
Collins v. Knight, 3 Tenn. Ch. 183; 
Smith v. Cunningham, 2 Tenn. Ch. 
565; Hooe v. Barber, 4 Hen. & M. (14 
Va.) 439. 7 

52. Milam County v. Robertson, 
47 Tex. 222; Best v. Nix, 6 Tex. Civ: 
A. 349, 25 SW 130. See Judgments 
[23 Cye 678-680]. 

53. Collins v. Knight, 3 Tenn. Ch. 
183. See generally Judgments [23 
Cyc 680, 681]. 

Ch. 


ager Collins v. Knight, 3 Tenn. 
55. Collins vy. Knight, 3 Tenn. Ch. 
oe Collins v. Knight, 3 Tenn. Ch. 


57. Collins y. Knight, 3 Tenn. 
h. 183 


58. Worley v. Dade County Se- 
curity Co., 52° Ela. 666, 42: S' 527; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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does not survive,5® or where his interest survives 


A decree rendered 
after the death of a dispensable party is invalid 


to another party to the suit.°° 


only as to such party.® 


[§ 833] 2. Pronouncement and Settlement. In 
England decrees are drawn by the registrar from 


minutes of the court’s directions, 


entered after complicated proceedings.®? 
United States the general practice is for the solici- 
tor of the successful party to draw the decree,%* 
although sometimes this may be done by the solici- 
tor of the losing party;*# or he may apply to the 
register to draft it; or it may even be his duty 
to see that the decree is in proper form;® nor does 
the general rule invalidate a decree prepared by 
The other party may suggest objec- 
tions and modifications desired by him;** and to 
this end it is usual to submit the draft to the 
adverse solicitor, for his approval or objections,®® 
or else a notice is given so that the adverse party 
may be heard on the settlement;7° but generally 


the court.®? 


Seer oa v. Murray, 12 Lea (Tenn.) 

[a] Waiver.—The death of a ten- 
ant in common at the date of a de- 
eree for partition will not invalidate 
the decree if the heirs brought in 
by a -scire facias, answer to the 
merits, raise no objection to the con- 
firmation of the report of partition, 
and take no appeal. Johnson v. Mur- 
ray, 12 Lea (Tenn.) 109. 
eo ee parties see supra 
59. Worley v. Dade County Se- 
curity’ Co.,'9525 Wa. (666, 42, S527: 
Gainer v. Gainer, 30 W. Va. 390, 4 
SE 424. 

60. Worley v. Dade County Se- 


curity. Co... b2 Vila. 666, 42S. 527: 
Gainer v. Gainer, 30 W. Va. 3890, 4 
SE 424. 

61. Grace v. Rowell, 30 Ga. 764. 

Parties not indispensable see 
supra § 298. 

62. See Burch vy. Scott, 1 Gill & 


J. (Md.) 393; Leach v. Jones, 11 R. I. 
386; Hodges v. New England Screw 
Co., 3 R. I. 9; Porter v. Vaughan, 22 
Vt. 269. 

63. U. S.—Dalton v. Hazelet, 182 
Fed. 561, 105 CCA 99; Shute v. Mor- 
ley Sewing Mach. Co., 64 Fed. 368, 
12 CCA 356; Hubbell v. Lankenau, 
63 Fed. 881. 

Colo.—McGan vy. O’Neil, 5 Colo. 

Zoo cull. 


433. 

Ill.—Cameron v. Clinton, 

599, 102 NE 1000; Horn vy. Horn, 234 
Tll. 268, 84 NE 904; Schneider v. Sei- 
bert, 50 Ill. 284; Stevens v. Coffeen, 
39 Ill. 148. 

Mass.—Hanscom v. Malden, etc., 
Gas Light Co., 220 Mass. 1, 107 NE 
426, AnnCas1917A 145. ; 

N. Y.—Whitney v. Belden, 4 Paige 


140. 
. Pa.—Coleman vy. Coleman, 2 Pear- 
son 516. 
GEE CH == SOD D)) Na) Na tame lute LOUCs) 
INasoc ots. Ce Ali 1L6P Si 134. 
Tenn.—Crowe v. Blythe, 3 Hayw. 
236. 
°Wt.—Porter v. Vaughan, 22 Vt. 
269. , 
{al "ime allowed for preparation. 


—Where at the close of the trial the 
court announced that it would find 
in favor of plaintiff, and directed his 
ecunsel to prepare findings of fact, 
conclusions of law, and a decree, and 
allowed thirty days for that purpose, 
defendant was not entitled to have 
the whole thirty days elapse before 
the filing of such finding and decree, 
put plaintiff was entitled to present 
for allowance and file the findings 
and decree immediately. Dalton v. 
Hazelet, 182 Fed. 561, 105 CCA 
9 


OF 

[b] Where plaintiff is successful 
in part and defendant in part, plain- 
tiff is entitled to enter the decree, 


EQUITY 


and passed and 
In the 


at such time.*® 


[§ 834] 3. 


sential to 
the elerk 
enter the 


which should recite that the cause 
came on for hearing in the presence 
of counsel for the respective par- 
ties, but not that the decree is en- 
tered on motion of counsel for either, 
the name of plaintiff’s solcitor being 
indorsed on back. Beall v. New 
York, etc., Water Co., 87 N. J. Eq. 
390, 101 A 576. : 

64. Coleman y. Coleman, 2 Pear- 
son..( Pa.) bL6. 

[a] TIllustration.—A decree _ pre- 
pared by the solicitor for the un- 
successful party is valid if it is ac- 
quiesced in by the other solicitor, 
adopted by the court, and conforms 
to the decision. Coleman v. Cole- 


man, 2 Pearson (Pa.) 516. ‘ 

65. Whitney v. Belden, 4 Paige 
GNESYs)) 1405 

66. Hubbell v. Lankenau, 63 Fed. 
881. 

[a] Acquiescence in an informal 


decree for twelve years precluded 
plaintiff from complaining that the 
decree, which dismissed his bill, 
consisted merely of an opinion filed 
in the case. Hubbell y. Lankenau, 
63 Fed. 881. 

67. Rider v. York Haven Water, 
Cok Ba20 Paw Uae hss A909 035 

A court rule providing that 
the decree shall be prepared by 
counsel for the successful party, is 
for the relief of the court, and does 
not deprive the court of the right to 
prepare the decree. Rider v. York 
Haven Water, ete., Co., 242 Pa. 141, 
88 A 9038. 

48 Fed. 


68. McClaskey v. 
139: 

69. Rankin v. Bancroft, 114 Ill. 
441, 3 NE 97; Peo. v. Church, 2 Lans. 
(N. Y.) 459; Crow v. Blythe, 3 Hayw. 
(Tenn.) 236. 

70. Detroit F. & M. Ins. 
Renz, 33 Mich. 298. 

71. Rankin v. Bancroft, 
441, 3 NE 97; Brooks v. James, 
Wash. 335, 47 P 751. 

[a] In New York this was form- 
erly required by rule, but it _is not 
so under the code. Peo. v. Church, 
2 Lans. 459. 


Barr, 


COm av. 


ae abl: 
16 


72. Townsend v. Low, 4 Hdw. 
(N. Y.) 249; Cohen v. Superior Ct., 
DOME MIM yt eA LO a LOOKS 
Vine aimeseL6 seVaSh., arco sun Get 
ol 

73. U. S.—Dalton vy. Hazelet, 182 
Fed. 561, 105 CCA 99; McClaskey v. 
Barr, 48 Fed. 130. ; 

Colo.—McGan v. O’Neil, 5 Colo. 
433. 

Tll—Cameron vy. Clinton, 259 Il. 


599, 102 NE 1000; Horn v. Horn, 234 
Tl. 268, 84 NE 904. : 

Miss.—Sagory v. Bayless, 21 Miss. 
153. 

Tenn.—Crow v. Blythe, 
236. 

vt.—Porter v. Vaughan, 22 Vt. 269. 


3 Hayw. 


Signature or Approval. 
amination of the decree, and its correction if neces- 
sary, the chancellor usually signs it, either before 
or after record.’* 
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neither such submission 7! nor notice 7? is necessary 
to the validity of the decree. 
and settlement by counsel, the decree is submitted 
to the chancellor for his approval,’* and, as ap- 
proved or modified by him, is signed and entered 
or filed as the decree of the court.** The court’s 
pronouncement, either oral or written, of what its 
decree will be does not become effective as a de- 
cree until it is entered or filed for record."5 
Settlement in vacation. 
terms of a decree partakes so much of the nature 
of rendition that it cannot be done in vacation 
where the court has no power to render a decree 


After preparation 


The settlement of the 


Upon ex- 


In some jurisdictions this is es- 


the regularity of the deeree;7® in others 
may be orally directed in open court to 
decree,’® or the court’s approval may be 


74 See infra §§ 834, 835. 

75. See infra § 837. 

76. McGan v. O’Neil, 5 Colo. 433, 
5 Colo. 58. 

{a]° Prior order for relation back. 
—An order that a decree shall be 
settled in vacation and that the set- 
tlement shall relate back to the prior 
term, cannot validate a vacation set- 
es McGan v. O’Neil, 5 Colo. 
vo. 
; penataon in vacation see supra 


Entry in vacation see infra § 835. 

77. U. S—Ommen y. Talcott, 180 
Fed. 925; Witters v. Sowles, 32 Fed. 
130, 24 Blatchf. 550. 

Colo.—McGan y. O’Neil, 5 Colo. 58, 
5 Colo. 433. 

Del.—Cochran v, Couper, 2 ‘Del. 
Chi 2a. 

Fla.—Rushing yv.. Thompson, 20 
Fla. 583. 

Ga.—Sloan v. Cooper, 54 Ga. 486. 

Iowa.—Smith v. Baldwin, 85 Iowa 
570, 52 NW 495; Traer v. Whitman, 
56 Iowa 443, 9 NW 339; Tracy v. 
Beeson, 47 Iowa 155. ; 

Ky.—Raymond v. Smith, 1 Metc. 
65, 71 AmD 458; Campbell v. Weak- 
ley, aes. Mon: 22: 
gan ae ete v. Jumel, 30 La. Ann. 

Md.—Pfeltz v. Pfeltz, 1 Md. Ch. 
455; Burch v. Scott, 1 Bland 112. 

Minn.—Smith vy. Valentine, 19 
Minn. 452. 

ar esc aes v. Bayless, 21 Miss. 

N. J.—Hillyer v. Schenck, 15 N. J. 
Eq. 398; Emery v. Downing, 13 N. J. 
Eq. 59. 

N. Y.—Rocliester Bank vy. Emer- 
son, 10 Paige 359. 

S. C.—Dawson v. Scriven, 10 S. C. 
Eg. 177. 

Tenn.—Fraker v. Brazelton, 12 Lea 
278; Spencer v. Armstrong, 12 Heisk. 
Ne Crow \-v.s) Blythe, so vbiayw- 

Vt.—Porter v. Vaughan, 22 Vt. 269; 
Brown v. Mead, 16 Vt. 148. 

78. Winn v. Walker, 147 Ga. 427, 
94 SH 468; Sloan v. Cooper, 54 Ga. 
486; Morton v. Beach, 56 N. J. Eq. 
791, 41 A 214; Fraker v. Brazelton, 
12 Lea (Tenn.) 278. 

[a] Signature by master.—A de- 
cree in chancery made upon a read- 
ing of the pleadings, the evidence of 
witnesses, and the argument of the 
respective counsel is ‘made upon the 
final hearing and determination of 
the cause,” within the meaning of 
the Chancery Act § 111, and cannot 
be signed for the chancellor by a 
master in chancery under the au- 
thority of that statute. Morton v. 
ek BO Nee die ENGse oa ouameania | AL 
ade Ommen y. Talcott, 180 Fed. 
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indorsed on the decree,8° or where the decree ap- 
pears of record the signature of the judge is not 
A nune pro tune sig- 
nature may cure the failure to sign at the proper 
Where a decree is lost its making and 
signature may be proved by the clerk of court.** 

[§ 835] 4. Entry and Enrollment—a. 
eral. Under the English chancery practice the de- 


essential to its validity.®! 


time.*? 


cree, whatever its character, was 


the registrar’s book in the form of an interlocutory 
This entry did not, strictly speak- 
make it a record;*> it was subsequently en- 


decretal order.*4 
ing, 

80. Stevens v. Coffeen, 39 Ill. 148. 

81. Moore v. Shook, 276 Ill. 47, 
114 NE 592; Horn v. Horn, 234 Ill. 
268, 84 NE 904; Dunning v. Dunning, 
37 Ill. 306; Agnew v. Lichten, 19 
Ill. A. 79; Fouts v. Mann, 15 Nebr. 
172, 18 NW 64; Matthews v. Joyce, 
85 N. C. 258; Cannon y. Hemphill, 7 
Tex. 184. 

[a] Signature of presiding judge. 
—(1) It is not necessary that a 
decree of the district court should 
be signed by the presiding judge. 
Cannon vy. Hemphill, 7 Tex. 184. (2) 
Decrees of the orphans court need 
not be signed by the presiding judge. 
Hillyer v. Schenck, 15 N. J. Hq. 398. 

82. See cases infra this note, 

[a] Mlustration.—Where a decree 
is not signed, by the presiding judge, 
the irregularity, if any, may be cured 
by a nune pro tunc signature. Hillyer 
v. Schenck, 15 N. J. Eq. 398; Spencer 
v. Armstrong, 12 Heisk (Tenn.) 707. 


ics b Smith v. Valentine, 19 Minn. 
Tost instruments generally see 


Lost Instruments [25 Cyc 1607]. 

84. U. S—Ommen vy. Talcott, 180 
Fed. 925. 
Ah ene at v. Seott, 1 Gill & J. 

R. I.—Leach v. Jones, 11 R. I. 
386; Hodges v. New England Screw 
Co., 3 Debt eos 

Vt.—Porter v. Vaughan, 22 Vt. 269. 

ane Va.—Manion v. Fahy, 11 W. Va. 
482. 


85. U. S.—Ommen v. Talcott, 180 
Fed. 925. ; 

Md.—Burch y. Scott, 1 Gill & J. 
393. \ 

Mass.—Clapp v. Thaxter, 7 Gray 
384 


N. J.—Hudson Trust Co. v. Boyd, 
80 N. J. Eq. 267,84 A 715. 

Vt.—Porter v. Vaughan, 22 Vt. 269. 

W. Va.—Manion v. Fahy, 11 W. Va. 
482. 

sé. U. S.—Ommen y. Talcott, 180 
Fed. 925. 

Ill.— Hurd vy. Goodrich, 59 Ill. 450. 

Mad.—Burch vy. Scott, 1 Gill & J. 
393. 

R. I.—Leach v. Jones, 11 R. I. 
386. 

vVt.—Porter v. Vaughan, 22 Vt. 269. 

W. Va.—Manion v. Fahy, 11 W. Va. 
482. 

67. U. S.—Ommen y. Talcott, 180 
Fed. 925. 

Fla.—Gasaque v. Ball, 71 Fla. 257, 
71) 84329. 

Tll.—Hurd v. Goodrich, 59 Ill. 450. 

Md.—Burch y.°Scott, 1 Gill & J. 
393. 

R. I.—Leach v. Jones, 11 R. I. 386. 

88. Dalton v. Hazelet, 182 Fed. 
Bol, 1055 CCA 99; Gasaque v. Ball, 71 
Fla. POSS at Wits) 329: Cameron vy. Clin- 
ton, 259 Ill- 599, 102 NE 1000. And 


,see cases infra this note. 


fa] What constitutes filing.—In 
a proper sense there is no filing of 
a deeree any more than there would 
be a.\filing) of a. judgment..).The 
draft made for the guidance of the 
clerk is not the decree of the court; 
it is the draft prepared by the coun- 
sel and approved by the court that 


is filed. Horn v. Horn, 234 Ill. 268, 
84 NE 904. 
[b] An unsigned paper not 


marked filed, but found among the 


EQUITY 


In Gen- | ord.®° 


first entered in 


files, cannot’be established as a de- 
cree. Raymond v. Smith, 1 Metce. 
(Ky.) 65, 71 AmD 458. 

[ce] Entry without filing.—An en- 
try in the chancery record is suffi- 
cient, although no decree is filed. 
Spaulding v. O’Connor, 119 Mich. 45, 
77 NW. 328. 

s9. U. S.—Dalton vy. Hazelet, 182 
Fed. 561, 105 CCA 99. 


Fla.—Gasque v. Ball, 71 Fla. 257, 
71 S329. 
fll—Cameron v. Clinton, 259 Ill. 


599, 102 NE 1000; Horn v. Horn, 234 
Ill. 268, 84 NE 904; Hughs v. Wash- 
ington, 65 Ill. 245; Stevens v. Cof- 
feen, 39 Ill. 148. 

Ind.—Reily v. Burton, 71 Ind. 118. 

Iowa.—Babcock v. Wolf, 70 lowa 
676, 28 NW 490; Smith v. Cumins, 
52 Iowa 143, 2 NW 1041; Tracy v. 
Beeson, 47 Iowa 155. 

Ky.—Raymiond vy. Smith, 1 Mete. 
65, 71 AmD 458; Campbell v. Weak- 
ley, 7 B. Mon. 22. 

Me.—Gilpatrick y. Glidden, 82 Me. 
201, 19 A 166. 

Mass.—Day v. Mills,. 213 Mass. 
585, 100 NE 113; Thompson v. Gould- 
ing, 5 Allen 81. 

Mich.—Spaulding v. O’Connor, 119 
Mich. 45, 77 NW 3238; Ryerson v. 
Eldred, 18 Mich. 490. : 

Miss. —Sagory v. Bayless, 21 Miss. 
153. 


R. I.—Hodges v. New England 
Oe 


Screw. Co.,..3 JR. I. 

Tenn.—Crow v. Blythe, 3 Hayw. 
236. 

Vt.—Porter v. Vaughan, 22 Vt. 
269. 


Va.—Lee vy. Willis, 99 Va. 16, 37 
SE 826. 

Wis.—Seymour v. Laycock, 47 
Wis. 272, 2 NW 297. 

{a] In the absence of objection 
to the entry (1) it will be presumed 
to be regular. Campbell v. Weakley, 
7 B.; Mon.. ,(Ky.). .22. (2) Failure 
to enter a decree is of no conse- 
quence in the absence of objection. 
Goode v. Bryant, 118 Va. 314, 87 SE 
588. : 

{[b] Waiver of objection.—An ir- 
regularity in entering is waived by 
obtaining a stay of execution. Ruck- 
man v. Decker, 28 N. J.: Eq. 5. 

{c] Signature of entry.—If the 
decree is signed it is valid, although 
the entry of the decree on the record 
is not signed. Smith v. Baldwin, 85 
Iowa 570, 52 NW 495; Traer v. Whit- 
man, 56 Iowa 443, 9 NW 339. 

[d] Nonpayment of clerk’s fees.— 
Under Rev. St. § 828, providing that 
the clerk shall be paid his fees for 
entering a decree, the clerk may re- 
fuse to enter a decree until his fees 
are paid, and the decree, although 
remaining physically in the clerk’s 
office,,is neither effective nor entered 
until the fees are paid. Ommen vy. 
Talcott, 180 Fed. 925. 

{e] In Massachusetts. — Under 
Gen. St. c113, a decree made by a 
single judge or the full court in any 
county and ‘transmitted to and re- 
ceived: by the clerk of the court for 
the county where the suit is pending, 
becomes a matter of record and takes 
full effect on the day when it is 
formally drawn out and filed by him. 
Thompson v. Goulding, 5 Allen 81. 

{f] In Pennsylvania,.—(1) ‘“‘When 
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rolled upon Weuclanent and was then regarded as a 
complete and perfect record.*® 
States enrollment in the strict sense of the Eng- 
lish practice has never generally prevailed.*’ 
usual practice is to file the decree with the elerk,*® 
who thereupon spreads or enters’ it upon the rec- 
A practice more or less similar to the Eng- 
lish practice of enrollment has been followed in 
the United States to a limited extent.°° 
general Ameriean equivalent of the English enroll- 
ment is the filing and entry of the “decree! and 
the expiration of the term at which it was ren- 


In -the United 
The 


But the 


a case is at issue upon answer, it is 
to be heard and conducted in court 
in the same manner as an action at 
law wherein trial by jury has been 


waived. The requests for findings 
of fact and law with the answers 
thereto, and the findings of the 


judge, both of law and fact, must be 
filed in the prothonotary’s office, 
whereupon the ‘prothonotary shall 
enter a_ decree nisi 
therewith, and give notice to the par- 
ties or their counsel.’ If no excep- 
tions are filed within ten days, the 
prothonotary enters a final decree as 
of course. If exceptions are filed, 
they are heard upon the argument 
list as upon a rule for a new trial, 
and the judge (if alone composing 
the court) or the court (if composed 
of more than one judge) in bane may 
sustain or dismiss any of such ex- 
ceptions and confirm, modify. or 
change the decree; and upon appeal 
such matters only as have been so 
excepted to and finally passed upon 
by the court are assignable for error. 
This is the orderly mode of proce- 
dure in such cases required by the 
equity rules and should have been 
followed in disposing of the present 
case. We had occasion to call at- 
tention to the proper practice in 
equity cases in Myers v. Consumers’ 


Coal Co., 212 Pa. 193, 61 A 825.”  Eb- 
ling v. Schuylkill Haven, 244 Pa. 
505, 512, 91 A 360. (2) It is im- 


proper for the chancellor who hears 
the case to enter a decree “by the 
court,” concurred in by the other two 
members of the court, who did not 
hear the case, the two judges not 
sitting being incompetent to give 
any opinion on the facts or law until 
after the case has been heard on 
exceptions by the judges sitting in 
bance. Ebling v. Schuylkill Haven, 
supra. 

Consent decree see infra § 964. 

9057; S.—Consolidated Store- 
Service Cs. vy. Dettenhaler, 93 Fed. 
307 (construing Rev. St. § 750, as to 
entering pleadings, pleas, etec., upon 
the final record as serving the pur- 
pose of enrollment); Doggett v. 
Emerson, 7 BE.) Case aNow- 3.961597) 
Woodb. & M. 1. 

Del.—Cochran v. Pepnen, 2 Del. 
Chik2%s 

Md.—George Long Contracting Co; 
VeipgAlbert.y 116. Md, old iy As 2265, 
AnnCas1913B 1259; Hollingsworth v. 
McDonald,’ 2 Harr. & J. 230, 3 AmD 
545; Burch v. Scott, 1 Bland 112 [rev 
PuGH Sr Te So ods 


Mich.—Reynolds vy. Reynolds, 115 
Mich. 378, 73 NW 425; Barnes v. 
Kent Cir. Judge, 97, Mich. 212, 56 


NW 599; Low v. Mills, 61 Mich. 35, 
27 NW 877; Mickle v. Maxfield, 42 
Mich. 304, 3 NW 961; Taylor v. Glad- 
win, 40 Mich. 282; Maynard v. Pere- 
ault, 30 Mich. 160. 

x! Minn.—Grant yv. Schmidt, 22 Minn. 


N. J.—Hudson Trust Co. v. Boyd, 
80 N. J. Eq. 267, 84 A 715. 

N. Y.—Picabia v. Everard, 4 How 
Pr 113; Jenkins v. Wild, 14 Wend. 
539; Kane v. Whittick, 8 ‘Wend. Pai LO 
Clapper v. House, 6 Paige 149; Min- 
thorne v. Tompkins, 2 Paige 102; 
Bennett v. Winter, 2 Johns. Ch. 205; 
Gardner v. Dering, 2 Edw. 1381. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dered.* Where equity procedure is not from term 
to term, but the court is deemed to be always open, 
the formal adoption and filing, and entry of a de- 


S. C.—Morgan vy. Morgan, 45 S. C. 
323, 23 SH 64; Warren y. Raymond, 
¥2.S. Cl79. 

91. U. S.—Aspen Min., etc., Co. v. 
Billings, 150 U. S. 31, 14 SCt 4, 37 
L. ed. 986; Lewisburg Bank vy. Shef- 
Ley.) 1405.0. .S..14465, Da SCte 755,135 
L. ed. 493 [aff 33 Fed. 315]; Hender- 
son v. Carbondale Coal, etc., Co., 140 
Oe Savzoy dl SCareotsisbula, edi332: 
Barnell, vy futons 119°) U.S; :637,.'% 
SCt_ 332, 30 L. ed. 511; Phillips v. 
Negley, 117 U. S. 665, 6 SCt 901, 29 
L. ed. 1018; Bronson y. Schulten, 104 
U. S. 410, 26 L. ed. 997; Brooks v. 
Burlington, ete., R. Co., 102 U. S. 107, 
26 L. ed. 91; Roemer v. Simon, 91 
Wey S149. 23 a. ed: 26%. erench v: 
Stewart, 22 Wall. 238, 22 L. ed. 854; 
Washington, etce., R. Co. vy. Bradley, 
7 Wall. 575, 19 L. ed. 275; McMicken 
v. Perin, 18 How. 507, 15 L. ed. 504; 
Doss v. Tyack, 14 How. 297, 14 L. 
ed. 428; Wylie v. Coxe, 14 How. 1, 
14 L. ed. 301; U. S. Bank v. Moss, 6 
How. 31, 12 L. ed. 331; Brockett. v. 
Brockett, 2 How. 238, 11 L. ed. 251; 
Whiting v. U. S. Bank, 13 Pet. 6, 10 
L. ed. 33; Sibbald v. U. S.; 12 Pet. 
488, 9 L. ed. 1167; Cameron v. Mc- 
Roberts, 3 Wheat. 591, 4 L. ed. 467; 
Winslow v. Staab, 242 Fed. 426, 155 
CCA 202 [aff 233 Fed. 305]; U. S. v. 
Midland Northern Oil Co., 232 Fed. 
619; Fulton Inv. Co. v. Dorsay, 220 
Fed. 298, 136 CCA 108; Farmers’, etc., 
Bank y. Arizona Mut. Sav., etce., 
Assoc., 220 Fed. 1, 135 CCA 577 [aff 
217 Fed. 640]; Ommen vy. Talcott, 180 
Fed. 925; Taylor v. Easton, 180 Fed. 
363, 103 CCA 509; Home St. i‘R. ‘Co. 
v. Lincoln, 162 Fed. 133, 89 CCA 133; 
Halstead v. Forest Hill Co., 109 Fed. 
820; Graham vy. Swayne, 109 Fed. 
366, 48 CCA 411; McGregor v. Ver- 
mont L. & T. Co., 104 Fed. 709, 44 
CCA 146; Copeland v. Bruning, 104 
Fed. 169; Continental Trust Co. v. 
Moledo,-etel, Rs Co. 99 “Ned! blac 
Jourolman v. Hast Tennessee Land 
CoOgees8bi Beast 25h; <i 29" -CCA! 51405 
Farmers’ L & T. Co. v. Iowa Water 
Co., 80 Fed. 467; In. re Gamewell Fire- 
Alarm Tel. Co., 73 Fed. 908, 20 CCA 
111; Petersburg Sav., etce., Co. v. Del- 
latorre, 70 Fed. 648, 17 CCA 310; 
U. S. v. Williams, 67 Fed. 384, 14 
CCA 440; Hicklin y. Marco, 64 Fed. 
609; Omaha v. Redick, 63 Fed. 1, 11 
CCA 1; Bound v. South Carolina R. 
Co., 55 Fed. 186; Hoffman v. Knox, 
50 Fed. 484, 1 CCA 535; Glenn 
vy. Dimmock, 43 Fed. 550; Campbell 
v. James, 31 Fed. 525; Robinson v. 
Rudkins, 28 Fed. 8; Allen vy. Wilson, 
21 Fed. 881; Tilton v. Barrell, 17 Fed. 
59, 9 Sawy. 84 [aff 119 U. S. 637, 78 
SCt 332, 30 L. ed. 511]; Coleman v. 
Neill, 11 Fed. 461; Linder v. Lewis, 
1 Fed. 378; Clarke v. Threlkeld, 5 
BeeGas.L Novsl2)865."2 1CranchtC."C. 
408; Dexter v. Arnold, 7 F. Cas. No. 
'3,856; Jenkins v. Eldredge, 13 F. Cas. 
No. 7,269, 1 Wooab. & M. 61; Kinney 
v. Consolidated Virginia Min. Co., 14 
F. Cas. No. 7,827, 4 Sawy. 382; Poole 


v. Nixon, 19 F. Cas. No. 11,270; 9 
Pet. 770, 9 L. ed. 305; Reeves v 
Keystone Bridge Co., 20 F. Cas. No 


11,661, 2 Bann. & A. 256; Scott v. 
Blaine, 21 F. Cas. No. 12,525, Baldw. 
DSS, SCOLE “ve ey 21. Bye CasneNo: 
12,535, 1 Hughes 

Ala.—Gainer v. Jones, 176 Ala. 408, 
58 S 288; Stephenson v. Harris, 131 
Ala. 470, 31 S 445; McQueen v. Whet- 
stone, 127 Ala. 417, 30 S 548; New 
England Mortg. Security Co. v. 
Davis, 122 Ala. 555, 25 S 42; Owen 
vy. Bankhead, 82 Ala. 399, 3 S 97; 
Marshall v. McPhillips, 79 Ala. 145; 
Ex p. Robinson, 72 Ala. 389; Ex p. 
Cresswell, 60 Ala. 378; Mead v. Chris- 
tian, 50 Ala. 561; Kidd v. Montague, 
19 Ala. 619; Ansley v. Robinson, 16 
Ala. 793; Crothers v. Ross, 15 Ala. 


00. ¥ 
Ark.—Felker v. Rice, 110 Ark, 70, 


EQUITY 


161 SW 162; Gaither v. Campbell, 94 
Ark. 329, 126 SW 1061; Bridewell v. 
Ward, 72 Ark. 187, 79 SW 762; Turner 
v. Vaughan, 33 Ark. 454; Brady v. 
Hamlett, 33 Ark. 105; State v. Shall, 
23 Ark. 601. 


ee ee v. Minturn, 5 Cal. 
139010 MeGan v. O'Neil, 5 Colo. 58, 


Conn.—Sturdevant y. Stanton, 47 
Conn. 579. 

D. C.—Schwartz v. Costello, 11 
App. 553; Fries v. Fries, 8 D. C. 291. 

Fla.—Gasque v. Ball, 71 Fla. 257, 
71 S 329, 330; Morgan y. Jones, 52 
Fla. 543, 42 S 242; Finlayson vy. Lips- 
comb, 15 Fla. 558. 

Ga.—Clements v. Empire Lumber 
Co., 96 Ga. 319, 22 SE 987; Stapler v. 
Hardeman, 91 Ga. 127, 16 SE 657; 
Carey v.. Giles, 10 Ga. 9. 

Ill.—Moore vy. Shook, 276 Ill. 47, 
52, 114 NE 592; Peo. v. Clark, 268 
Ill. 156, 108 NE 994, AnnCas1916D 
785; Bartak v. Isvolt, 261 Ill. 279, 
103 NE 967; Crane vy. Stafford, 217 
Tl. 21, 75 NE 424; Ernst Tosetti 
Brewing Co. vy. Koehler, 200 Ill. 369, 
65 NE 636 [aff 101 Ill. A. 339]; Wein- 
berg v. Noonan, 193 Ill. 165, 61 NE 
1022; Watts v. Rice, 192 Ill. 123, 61 
NE 337; Elzas v. Elzas, 183 Ill. 160, 
55 NE 669; Davenport v. Kirkland, 
156 Ill. 169, 40 NE 304; Bryant v. 
Vix, 83 Ill. 11; Hughs v. Washing- 
ton, 65 Ill. 245; Illinois Land, etce., 
Co. v. McCormick, 61 Ill. 322; Hurd 
v. Goodrich, 59 Ill. 450; Lilly v. Shaw, 
59 Ill. 72; Hawkins v. Taber, 47 Ill. 
459; Hanna v. Ratekin, 43 Ill. 462; 
Dunning v. Bathrick, 41 Ill. 425; 
Forquer v. Forquer, 19 Ill. 68; Dela- 
hay v. McConnel, 5 Ill. 156; Frink v. 
King, 4 Ill. 144; Krieger v. Krieger, 
120 Ill. A. 634 [rev on other grounds 
221.111. 479, 77 NE 909]; Kihlholz v. 
Wolff, 8 Ill. A. 371 [aff 103 Ill. 362]. 

Ind.—Hannah vy. Dorrell, 73 Ind. 
465; Gullett v. Housh, 5 Blackf. 33. 

Iowa.—Wetmore v. Harper, 70 
Iowa 346, 30 NW 611; McGregor v. 
Gardner, 16 Iowa 538. 

Kan.—Kingman v. Chubb, 8 Kan. 
Axd67%,. 55° Pear: 

Ky.—Worthington v. Campbell, 1 
SW 714, 8 Kyl 416; Brooks y. Love, 
3 Dana 7; Baker vy. Madison, 4 J. J. 
Marsh. 390; Ballard v. Davis, 3 J. J. 
Marsh. 656; Madison v. Wallace, 2 
J. J. Marsh. 581; Mummys v. Mor- 
gan, 3 Litt. 295; Hendrix v. Clay, 2 
A. K. Marsh. 462; Bobb v. Bobb, 2 
A. K. Marsh. 240; Bradford v. Pat- 
terson, 1 A. K. Marsh. 464; Lockheart 
v. Trabue, 2 Bibb 249. 

La.—State v. Atchafalaya R., ete., 
Co., 7 Rob. 447; Balio v. Wilson, 12 
Mart. 358, 12 AmD 876. 


Me.—Parsons v. Stevens, 107 Me. 
65, 78 A 347. 

Md.—tTrayhern vy. National Me- 
chanics’ Bank, 57 Md. 590; Downes 


v. Friel, 57 Md. 531; Williams v. 
Banks, 19 Md. 524; Burch v. Scott, 
1 €Gill? &') J) 393) [rev 1 Blandy 12]; 
Nowland yv. Glenn, 2 Md. Ch. 368. 

Mass.—Thompson v. Goulding, 5 
Allen 81; Clapp v. Thaxter, 7 Gray 
384. 

Miss.—Ex p. Stanfield, 98 Miss. 
214, 53 S 538; Wiggle v. Owen, 45 
Miss. 691; Handy v. Cobb, 44 Miss. 
699; Pattison v. Josselyn, 43 Miss. 
373; Manchester Commercial Bank v. 
Lewis, 21 Miss. 226; Sagory v. Bay- 
less, 21 Miss. 153. 

Mo.—Harbor v. Pacific R. Co., 32 
Mo. 423. 

Nebr.—Anderson v. McCloud-Love 
Live Stock Commun. Co., 58 Nebr. 670, 
79 NW 613. 


N. J.—White v. Smith, 72 N. J. 
Eq. 697, 65 A 1017. 
N. C.—Covington v. Ingram, 64 


N. C. 123; Simms y. Thompson, 16 
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Oh.—Evans vy. Dunn, 26 Oh. St. 


cree is equivalent to enrollment.°? 
purpose of entry or enrollment is to provide a per- 
manent memorial on which the rights of the par- 
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439; Longworth v. Sturges, 6 Oh. St. 
143; Kelley v. Stanbery, 13 Oh. 408. 

Or.—Morrell y. Miller, 28 Or. 354, 
43 P 490, 45 P 246; Bamford vy. Bam- 
ford, 4 Or. 30. 

Pa.—Bishop’s App., 26 Pa. 470; 
Weigley v. Coffman, 23 WklyNC 27. 

Porto Rico.—Pettingill v. Jones, 8 
Porto Rico Fed. 183; Leake v. Oli- 
vieri, 8 Porto Rico Fed. 114; Welch 
v. Central San Cristobal, 7 Porto 
Rico Fed. 641; Berwind Coal Min. Co. 
v. Borinquen Sugar Co., 7 Porto Rico 
Fed. 246. 

R. I.—Leach v. Jones, 11 R. I. 386. 

Tenn.—State v. Bank of Commerce, 
96 Tenn. 591, 36 SW 719; Fraker v. 
Brazelton, 12 Lea 278; Pettit v. 
Cooper, 9 Lea 21; Bomar v. Hagler, 
7 Lea 85; Haskins v. Rose, 2 Lea 708; 
Hill v. Walker, 7 Baxt. 310; Tipton v. 
State Bank, 11 Heisk. 141; Russell 
v. Colyar, 4 Heisk. 154; Saunders v. 
Gregory, 3 Heisk. 567; Abbott v. 
Fagg, 1 Heisk. 742; Meek v. Mathis, 
1 Heisk. 534; La Grange, ete., R. Co. 
v. Rainey, 7 Coldw. 420; Moore. v. 
Watson, 4 Coldw. 64; Allen v. Barks- 
dale, 1 Head 238; Timmons v. Garri- 
son, 4 Humphr. 148; Bledsoe v. Carr, 
10 Yerg. 55; Overton v. Bigelow, 10 
Yerg. 48; Haywood v. Marsh, 6 Yerg. 
69; Robertson v. Maclin, 4 Hayw. 
70; Robertson vy. Maclin, 4 Hayw. 53; 
Crow vy. Blythe, 3 Hayw. 236; Dunn 
v. Dunn, (Ch. A.) 51 SW 119; Mound 
City Mut. L. Ins. Co. v. Hamilton, 3 
Tenn. Ch. 228; Crafton v. Crafton, 3 
Tenn. ‘Civ.’ A: “71. 

Tex.—Merle v. 4 Tex. 
200. = 

Va.—Matney v. Yates, 121 Va. 506, 
93 SE 694; Stout v. Stout, 104 Va. 
480, 51 SE 833; Echols v. Brennan, 
99 Vale 150509237 9 Si 57862 26 Roa 
noke” Sts Ri’ Co: \v.. “Hicks! 9@seViar 
510, 32 SE 790; Shipman v. Fletcher, 
91 Va. 473, 22 SEH 458; Trevelyan v. 
Lofft, 83 Va. 141, 1 SE 901; Parker 
v. Logan, 82 Va. 376, 4 SE 613; Jones 
v. Turner, 81° Va. 709;, Nelson ‘v: 
Knownslar, 79 Va. 468; Battaile v. 
Maryland Hospital for Insane, 76 Va. 
69; Dunbar v. Woodcock, 10 Leigh 
(37 Va.) 628; Laidley v. Merrifield, 7 
Leigh (34 Va.) 353; Commonwealth 
Bank v. Craig, 6 Leigh (33 Va.) 399; 
Hodges y. Davis, 4 Hen. & M. (14 
Va.) 400; Ellzey v. Lane, 2 Hen. & M. 
(12 Va.) 589; Banks v. Anderson, 2 
Hen. & M. (12 Va.) 20. 

Wash. T.—Hays v. Miller, 1 Wash. 
PPS 4 3. 

W. jVa.—Thompson vy. _ Buffalo 
Gand;.-ete:, /Co., U7 Wire Via Coo os 
SE 1040; Fulton v. Ramsey, 76 W. 
Va. 45, 84 SE 1065; Wilson v. Ken- 
nedy, 63 W. Va. 1, 59 SE 736; Fulton v. 
Messenger, 61 W. Va. 477, 56 SE 
830; Barbour v. Tompkins, 58 W. Va. 
572, 52 SE 767, 3 LRANS 715; Wald- 
ron v. Harvey, 54 W. Va. 608, 46 SE 
603, 192 AmSR 959; Mathews v. Ty- 
ree, 53 W. Va. 298, 44 SE 526; Snyder 
v. Middle States Loan, ete., Co., 52 
W. Va. 655, 44 SE 250; Childers v. 
Loudin, 51 W. Va. 559, 42 SE 637; 
Keity v. High, 29 W. Va. 381, 1 SE 
561; Manion v. Fahy, 11 W. Va. 482; 
Carper v. Hawkins, 8 W. Va. 291; 
Bell v. List, 6 W. Va. 469; Crim vy. 
Davison, 6 W. Va. 465. 

Wis.—Attna L. Ins. Co. v. McCor- 


Andrews, 


mick, 20 Wis. 265; Kane v. Parker, 
4 Wis. 123. 
92. Gasque v. Ball, 71 Fla. 257, 71 


S 329; Parsons v. Stevens, (Me.) 78 
A 347; Gilpatrick y. Glidden, 82 Me. 
201, 19 A 166; Pitman v. Thornton, 
65 Me. 95; Fairbanks v. Newhall, 222 
Mass. 598, 111 NE 385; Marshall En- 
gine Co. v. New Marshall Engine Co., 
203 Mass. 410, 89 NE 548; Lakin v. 
Lawrence, 195 Mass. 27, 80 NE 578: 
White v. Gove, 183 Mass. 333,°67 NE 
359; Thompson vy. Goulding, 5 Allen 
(Mass.) 81; Clapp v. Thaxter, 7 Gray 
(Mass.) 384. 
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ties as adjudicated may thereafter more safely be 
preserved and certainly known.®* So, while it may 
affect the operation and use of the decree,®* it does 
not make the decree, nor does its omission destroy 
the decree.’ But a mere memorandum of a de- 
cision does not constitute a decree,®® and the same 
is true of a mere order for a decree’ and of a 
mere pronouncement of a decision without some 
kind of formal filing or entry.°® Vacation decrees 
must be entered in order to become effective. 
Time of entry or enrollment. A decree may be 
entered after the death of the judge who rendered 
it.2 So also, a decree may be entered after the 
death of a party. But where a decree has been 
merely prepared and the judge’s term expires be- 
fore it is filed for entry, it cannot thereaftér be 
entered. In some states a decree may be entered 
in vacation;® in others entry and rendition are 
deemed so closely assimilated that a vacation en- 
try is held to be invalid.6 A decree which is in- 
valid because of the time of its rendition is not 
validated by the fact that it is entered as of the 


93. Consolidated Store-Service Co. 2. 
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Doggett v. Emerson, 7 F. Cas. 
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previous term;? but the record is conclusive as 
to the time of the entry as long as it remains un- 
amended. An entry may be invalid by reason of 
being made on Sunday. In the absence of a show- 
ing to the contrary a decree will be presumed to 
have been entered in proper time to sustain sub- 
sequent proceedings.1? In some jurisdictions no 
decree can be entered until exceptions which have 
been filed to the judge’s findings have been dis- 
posed of, or if a decree is entered pending ex- 
ceptions thereto it does not become operative as 
a decree until the exceptions are disposed of.” 

[§ 836] b. Nunc Pro Tunc.1? Where there has 
been a failure to enter a decree through accident 
or inadvertence of the court, the decree may be 
entered as of the time when it should have been 
entered.14 Where after the submission of a cause 
a party dies, a revivor may be obviated by entering 
a decree nune pro tune as of the date of the hear- 
ing. But a decree entered nunc pro tune pre- 
supposes a decree previously passed or allowed and 
not entered,'® or else a cause which has been heard 


Super. 363. 


v. Dettenthaler, 93 Fed. 307; Lynch| No. 3,961, 1 Woodb. & M. 1; Kelly v. 12. Keatts v. Rector, 1 Ark. 391; 
v. Rome Gas Light Co., 42 Barb.| Donnelly, 16 Pa. Super. 363. Tyndale v. Stanwood, 187 Mass. 531, 
NEA) iD ok [a] Where exceptions are filed.— | 532, 73 NE 540; Tyndale v. Stan- 

[a] Final record in federal courts.| Where a judge who has tried an|} wood, 186 Mass. 59, 71 NE 83; White 
—(1) The final record in equity and | equity case dies after his report has/ v. Gove, 183 Mass. 333, 67 NE 359; 
admiralty causes, provided for by|been filed, the other judges of the| Goff v. Britton, 182 Mass. 293, 65 
Rev. St. § 750, is intended to answer | court have no power to enter a de-| NE 379; Green v. Crapo, 181 Mass. 


the purpose of the enrollment of the | cree 


in accordance with the report 


55, 62 NE 956; Prescott v. Prescott, 


decree under the former chancery 
practice, which was primarily to pro- 
vide a permanent memorial of the 
rights of the parties as adjudicated; 
and no final record is required where 
there has been no adjudication inter 
partes, except in cases where there 
has been an adjudication of costs to 
officers, when the record should be 
made. When a bill has been dis- 
missed voluntarily or by stipulation 
of the parties, and the costs are 
paid, no final record is required. 
Consolidated Store-Service Co. v. 
Dettenthaler, 93 Fed. 307. (2) ‘The 
special enrollment provided for by 
rule 15 of the United States courts 
for the district of Michigan, to be 
made on request of the solicitor of 
either party, is in addition to the 
final record directed by the statute. 


Consolidated Store-Service Co. v. 
Dettenthaler, supra. 

94. See infra § 837. 

95. U. S. Bank; v., Benning, 2 F. 
Cas eNO: 908 woe vCnanech) Cy. {Gey 81; 
Doggett v. Emerson, 7 F. Cas. No. 


3,961, 1 Woodb. & M. 1; Johnson vy. 
Johnson, 182 Ala. 376, 386, 62 S 706; 
Burke v. Burke, 142 Iowa 206, 119 


NW 129; Lynch v. Rome Gas Light 
Co., 42 Barb. (N. Y.) 591. 
[a] Use of original papers.— 


Where the proceedings have not been 
recorded at length, the _ original 
papers may be used as constituting 
the record. U. S. Bank v. Benning, 
2H. Cais. (No. 908)4,Cranch ©. GC, 81. 

Entry after death of judge see 
infra text and note 2. 

96. U. S.—Hubbell v. Lankenau, 
63 Fed. 881; Herrick v. Cutcheon, 55 
Fed. 6, 5 CCA 21; Fairbanks v. Amos- 
keag Nat. Bank, 32 Fed. 572 [aff 38 


Fed. 630]. 

Ala.—Park v. Lide, 90 Ala. 246, 
7S 805. 

Ark.—Cone v. Bloomer, 85 Ark. 


334, 108 SW 221. 
Ky.—Raymond v. Smith, 1 Metce. 


65. 71 AmD 458. 

Mass.—Merrill v. Beckwith, 168 
Mass. 72, 46 NE 400. 

97. Gilpatrick v. Glidden, 82 Me. 
291, 19 A 166; Merrill v. Beckwith, 
168 Mass. 72, 46 NE 400. 

98. See infra § 837. 

99. See infra § 837. 


1. Recitals as to time see 
§ 840. 


infra 


without hearing and passing upon 
the exceptions filed; the reason given, 
that the judges did not care to re- 


view findings of their deceased 
brother, is not a sufficient warrant 
to justify such practice. Kelly v. 


Donnelly, 16 Pa. Super. 363 
8. See infra § 836. 
4 Russell v. Sargent, 7 Ill. A. 98. 
Decisions made but not filed see 


infra § 837. ; 
5 American Mortg. Co. v. Wil- 
liams, 103 Ark. 484, 145 SW 234; 


Fiddyment vy. Batement, 97 Ark. 76, 
133 SW 192; Williams v. Ritchie, 77 
Ark. 303, 91 SW 1838; Burke v. Burke, 
142 Iowa 206, 119 NW 129; Thomp- 
son v. Goulding, 5 Allen (Mass.) 81. 
§ menee. in vacation see supra 

831. 

Vacation decree as of preceding 
term see infra § 836. 

6. McGan v. ONeil, 5 Colo. 433; 
Cameron v. Clinton, 259 Ill. 599, 102 


NE 1000; Bruce v. Doolittle, 81 Ill. 
ees Gilmer v. Wie | Was 
72 


Baker, 24 
Tal Consent of the parties (1) 
does not validate a decree entered in 
vacation. Gilmer v. Baker, 24 W. 
Va. 72. (2) But it will validate 
parts of the decree dealing with ad- 
ministrative matters which by them- 


selves could properly have been or- } 


dered in vacation. Gilmer vy. Baker, 
24 W: Va. 72. 


Rendition in vacation see supra 


§ 831. 

7. Poole v. Oliver, 89 Ark. 578, 
117 SW 747. 

8. Poole v. Oliver, 89 Ark. 85, 115 
SW 952. 

Lee v. Willis, 99 Va. 16, 37 SE 
826. 

[a]: Mlustration.—Where a vaca- 


tion decree was entered by the clerk 
in his chancery order book on Sun- 
day, it was held that the entry was 
ae Lee v. Willis, 99 Va. 16, 37 SE 
20, 

10. Olmstead vy. Meyers, 172 Mich. 
698, 188 NW 274. 

[a] Tllustration.—It will be pre- 
sumed that a foreclosure decree was 
enrolled prior to the entry of a sale 
and report thereof, where all the 
proceedings bear the same date. Olm- 
stead v. Meyers, 172 Mich. 698, 138 
NW 274. 

Oe bas 


11. Kelly v. Donnelly, 


175 Mass. 64, 55 NE 805. 

13. See also supra § 828. 

14% | Cuebas.v-».Cuebas, 222° Ui S. 
376, .32 SCt 277, 56 L: ed. 476; Brig- 
nardello v. Gray, 1 Wall. (U. S.) 627, 
17 L. ed. 692; In re Stafford, 240 Fed. 
155; Sumner v. Gear, 20 Hawaii 219, 
220; Newland vy. Gaines, 1 Heisk. 
(Tenn.) 720. See generally Judg- 
ments [23 Cyc 840]. , 

[a] Form of order see Mitchell 
v. Overman, 103 U. S. 62, 26 L. ed. 


369. 

15. U. S.—Mitchell v. Overman, 
103 U.S. 62, 26 L. ed. 369; U. S. Bank 
v. Weisiger, 2 Pet. 481, 7 L. ed. 441, 
492; Griswold v. Hill, 11 F. Cas. No. 
5,834, 1 Paine 4838. 

Iowa.—F lock v. Wyatt, 
466. 

Mich.—Gunderman y. Gunnison, 39 
Mich. 313. 

N. J.—Havens v. Seashore Land 
Co., 57 Ne J. Hq. 142, 41. A> 755; ‘Tali- 
man v. Wallack, 41 A 677; Molineaux 
v. Raynolds, 55 N. J. Eq. 187,36 A 
Burnham. vy. Dalling, 16 N. J. 
310; BRenson vy. Wolverton, 16 
N. J. Eq. 110. 

N. Y.—Wood v. Keyes, 6 Paige 478; 
Vroom y. Ditmas, 5 Paige 528; Camp- 


49 Iowa 


bell v. Mesier, 4 Johns. Ch. 334, 8 
AmD 570; Harrison v. Simons, 3 
Edw. 394. 


Pa.—Schaeffer v. Coldren, 237 Pa. 
77, 85 A 98, Ann@as1914B 175. 

Tenn.—Mayfield v. Stephenson, 6 
Baxtsis9'(. 
ree Va.—Crislip v. Cain, 19 W. Va. 

Eng.—Davies v. Davies, 9 Ves. Jr: 
461, 32 Reprint 681. 

[a] Decree of date subsequent to 
death is irregular; the decree should 
be entered as of a date prior to the 
death. Flock v. Wyatt, 49 Iowa 466. 

Decree after death generaily see 
supra § 882. 

16. Cuebas v. Cuebas, 223 °U.°S. 
376, 32 SCt 277, 56 L. ed. 476; Came- 


vieae Clinton, 259 Tl. 599, 102 NE 
1000. 
[a] Proof of the prior rendition 


of the decree (1) must be made by 
some memorial paper or minute in 
the cause made at the prior term. 
Cameron y. Clinton, 259 Tll. 599, 102 


NE 1000.° (2) The judge’s minutes 
on his docket are sufficient. Moore 
v. Shook, 276 Ill. 47, 58, 114 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 836-837] 


and is under advisement.17 The expedient can- 
not be resorted to for the purpose of validat- 
ing a proceeding which was void at the time 
it was had;'* nor will it be permitted to 
affect the intervening rights of third parties,!® and 
the date of a decree so entered will be deemed to 
be that of its actual formal entry where otherwise 
the result would be unconscionable.2° It being the 
duty of the successful party to prepare the de- 
cree,” where the court’s decision as announced is 
sufficient to enable him to draft the decree and 
present it for approval and entry, but he fails to 
do so, he cannot complain if the subsequent entry 
of the decree nune pro tune cuts off some of his 
rights ;°? but the rule is otherwise where the court’s 
minutes of decision are not sufficient.2? A decree 
nune pro tune entered without the direction of the 
court is irregular,?* but may be ratified by the 
court.2° Sometimes the entry of decrees nune pro 
tune is controlled by statute.2° It has been held 
that where a decree is not entered on the day of 
its pronouncement but on a later day, the court 
may, even after the expiration of the term, enter 
the decree as of the proper date,27 and that the 
same relief may be had by an original bill.28 

[§ 837] 5. Time of Operation. The time from 
which a decree is considered to be final and effective 
depends in a great measure upon the time when it 


EQUITY 


[21C.J.] 653 


is deemed to be enrolled.2® Before enrollment or 
its equivalent the decree is subject to rehearing, 
amendment, and modification.?° It may be used in 
evidence,*+ but it cannot be pleaded in bar,?? it 
does not charge strangers with notice,?? and its 
execution cannot be enforced.*4 In some jurisdic- 
tions a decree is generally considered as made and 
entered as of the last day of the term.*® In others, 
for some purposes, it relates to the first day of 
the term.*® But in most states and for most pur- 
poses the decree is operative from the time of its 
actual rendition,®** that is from its approval and 
entry,** unless its operation depends upon the per- 
formance of some condition precedent.?® An en- 
rollment relates back to the date of the decree;*® 
and any subsequent decree should be enrolled by 
a continuance of the same record.4! The doctrine 
of relation is to promote justice and not to defeat 
it.42.A party at whose instance a decree is en- 
tered as of a certain day cannot repudiate its 
date.#8 

Vacation decrees operate from the time of their 
filing and entry.*# 

Decisions pronounced but not entered. The 
court’s pronouncement of its decision does not be- 
come a decree until it is settled, approved, and 
filed as a decree,*? even though such pronounce- 


592; Tynan v. Weinhard, 153 Ill. 197, 
38 NE 589. 

17. Cuebas v..Cuebas, 223 U. S. 
376, 32 SCt 277, 56 L. ed. 476; Brig- 
nardello .v...Gray, 1. Wall...(U. -S:) 
627, 17 L. ed. 692; Hazard vy, Durant, 
145 °R. To. 25: 

[a] Where a judge goes out of 
office and a person thereafter dies, the 
succeeding chancellor cannot, with- 
out a revivor, hear the case and ren- 
der a decree nunc pro tunc as of the 
date of the argument before his pre- 
decessor. Johnson v. Thomas, 2 
Paige (N. Y.) 377. 

[b] Death after interlocutory de- 
cree and reference.—(1) Where one 
of several defendants to a bill for an 
aecount died after an interlocutory 
decree and reference to a master to 
state the account, the final decree 
was entered nunc pro tunc as 
of the date of the interlocutory de- 
eree. Emery v. Parrott, 107 Mass. 
95. (2) But this case was disap- 
proved in Hazard v. Durant, 14 R. I. 
25, 35 (where it was said that “the 
decision goes further than any other 
decision with which we are. ac- 
quainted, and is not supported by 
the cases cited as authority for it’). 

18.. Eslow v. Albion Tp., 32 Mich. 
193; Puget Sound Agricultural Co. 
v. Pierce County, 1 Wash. T. 75. 
Dawson v. Scriven, 10 S. C. 
Gay elk de 

20. U. S. Gomez, 1 Wall. (U. S.) 
690, 17 L. ed. 677 (where appeal from 


unconscionable decree would be 
barred). 
21. See supra § 833. 


22. Stevens v. Coffeen, 39 Ill. 148. 

23. Stevens v. Coffeen, 39 Ill. 148. 

[a] Rule applied. — Where the 
minutes of a decision in favor of 
plaintiff in a bill to redeem from a 
deed absolute, alleged to be a mort- 
gage, did not specify the amount nec- 
essary for redemption, a decree en- 
tered nunc pro tune at the next term 
should have given plaintiff time to 
redeem, the time fixed by the de- 
cision at the previous term having 
in the meantime expired. Stevens 
v. Coffeen, 39 Ill. 148. 

24. King v. Bell, 54 Fla. 568, 45 S 
488 (entered by clerk). 

25. King v. Bell, 54 Fla. 568, 45 
S 488 (where the court, on a motion 
to vacate the decree, recognized the 
action of the clerk in entering it). 

26. See statutory provisions; and 


ment is in the form of written memoranda or min- 
Austin y. Austin, 


‘173 Mich, 47, 
138 NW _ 237. 

27; Moore vy. Shook, 276 Ill. 47, 
114 NE 592. ‘ 

28. See infra § 933. 

29. See supra § 835. 

30. See infra § 874. 

31. Burke v. Burke, 142 Iowa 206, 
119 NW 129; Lynch v. Rome Gas 
sieht COM mau Sar senGNe wey oy eo Ls 
Winans v. Dunham, 5 Wend. (N. Y.) 
47; Bates v. Delavan, 5 Paige (N. Y.) 
299; Lunn v. Scarborough, (Tex. Civ. 
A.) 35 SW 508. 

sa. Clapp .,v.\ Thaxter, 7 
(Mass.) 384; Hudson Trust Co. v. 
Boyd, 80 N. J. Eq. 267, 84 A 715 (un- 
der English practice); Davoue_ v. 
Fanning, 4 Johns. Ch. (N. Y.) 199. 

[a] On demurrer.—It is available 
on demurrer to a bill which..sets it 

. Davoue vy. Fanning, 4 Johns. 
Ghee CNaYi) aL oS. : 

83. Morgan v. Morgan, 45 S. C. 
323, 23 SE 64; Johnson y. Nat. Exch. 
Bank, 33 Gratt. (74 Va.) 473. 

34. Taylor v. Gladwin, 40 Mich. 
232; Minthorne y. Tompkins, 2 Paige 
CNiy. Yin) LO 

35. Campbell 
SOOR Mela Dy anv. 
(Mass.) 384; 


Gray 


v. Ayres, 6 Iowa 

Thaxter, 7 Gray 
Herring v. Polley, 8 
Mass. 113; Goodall v. Harris, 20 
N. H. 363. See also generally Judg- 
ments [23 Cyc 838]. ; 

[a] By express order of the court 
the decree may be made to relate 
to a day earlier than the last day 
of the term. Clapp v. Thaxter, 7 
Gray (Mass.) 384. 

36. Dunn vy. Renick, 40 W. Va. 349, 
22 SE 66. 

fa] For the purpose of a lien a 
decree relates to the first day of the 


term. Dunfee v. Childs, 59 W. Va. 
22D, Dons Pe 09s 
387. Powe v. McLeod, 76 Ala. 418; 


Hollabaugh v. Taylor, 134 Ark. 415, 
204 SW 628; Parsons v. Stevens, 107 
Me. 65, 78 A 347; Lynch v. Rome Gas 
Hight 1Go., 042) Barb. (CNY. )k Oot; 
Butler v. Lee, 1 Abb. Dec. (N. Y.) 
279, 3 Keyes 70, 33 HowPr 251; Daw- 
son v. Scriven, 10 S. C. Eq. 177; Dun- 
fee v. Childs, 59 W. Va. 225, 53 SE 
209; Dunn v. Renick, 40 W. Va. 349, 
22 SE 66. , 

Recitals as to date of rendition 
see infra § 840. 

38. U. S.—Doggett v. Emerson, 7 
F. Cas. No. 3,961, 1 Woodb. & M. 1; 
Witters v. Sowles, 32 Fed. 130, 24 


Blatehf. 550. 
Ala.—Pollard v. American Free- 
hold Land Mortg. Co., 103 Ala. 289, 


16 S 801. 

pine cen Magen v- O’Neil, 5 Colo. 
Ky.—Nowell v. Smith, 3 Litt. 470. 

Me.—Gilpatrick y. Glidden, 82 Me, 


201, 19 A 166 
J Minn.—Grant y. Schmidt, 22 Minn. 


N. Y.—Goelet v. Lansing, 6 Johns. 
(Shao: 

S. C.—Dawson y. Scriven, 10.S. C. 
He. 7 7% 

Via.— Pace iv. Micklin, 16s Vaee2oos 
Withers v. Carter, 4 Gratt. (45 Va.) 
407, 50 AmD 78. 

See also supra § 835. 


Entry pending exceptions see 
supra § 835. 
39. Sparhawk v. Buell, 9 Vt. 41,. 


Conditional relief see infra § 849. 

40. Goelet v. Lansing, 6 Johns. 
Chas GNey Yo bos 

41. Minthorne_ vy. 
Paige (N. Y.) 102. 

42. Goetchius y. Sanborn, 46 Mich. 
330, 9 NW 437. 

[a] Relation to filing of bill—A 
decree for the specific performance 
of a land contract cannot relate back 
to the date of filing the bill for the 
purpose of bringing trespass against 
the lessee of defendant who holds the 


Tompkins, 2 


legal title and actual: possession. 
Goetchius v. Sanborn, 46 Mich. 330, 
9 NW 4387. 


43. See infra § 839 note 69a. 

44. Ala.—Johnson vy. Johnson, 182 
Ala. 376, 62 S 706; Harper v. Raisin 
Fertilizer Co., 158 Ala. 329, 48 S 
589, 182 AmSR 32. 

Conn.—Sturdevant v. Stanton, 47 


Conn. 579. 

Ill.—Hook v. Richeson, 106 Ill. 
892,5 L405) U1, 431505) N98: 

Mass.—Thompson y. Goulding, 5 
Allen 81. 

Miss.—Ex p. Stanfield, 98 Miss. 


214, 58 S 538. 
Va.—Lee vy. Willis, 99 Va. 16, 37 
SE 826; Pace v. Ficklin, 76 Va. 292. 
Entry in vacation see supra § 835. 
A cteua o in vacation see supra 
45. U. S.—Doggett v. Emerson, 7 
F. Cas. No. 3,961, 1 Woodb. & M. 1. 
Pes btupehsih okt v. O’Neil, 5 Colo. 
Ill.—Chicago Great Western R. Co. 
v. Ashelford, 268 Ill. 87, 108 NE 
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utes,*® and a fortiori is this true where there has 
been only’ a mere oral announcement of the de- 
Notwithstanding such a written pro- 
nouncement the court may enter a different or en- 
tirely contrary final decree;** and notwithstanding 
an oral decision the court still has complete con- 
trol over the cause *® and the terms and character 
‘But the completeness of the 
decision may be such that the case will not be re- 
opened except upon a rehearing.®! 
argument will be allowed is within the discretion of 
The progress of the case after pro- 
nouncement of the decree will not be arrested with- 
The effect of pronouncement 
without entry is to be distinguished from the 
effect of entry as affecting the power of the. court 
It has been held 
that an original bill will le to have a decree en- 
tered as of the date of its pronouncement, where 
it has been actually entered as of a later date.®® 


cision.*? 


of the final decree.®° 


the court.°®? 


out good cause.°* 


over the decree during the term.** 


761; 
NE. 90 
one __peere v. Nelson, 73 Iowa 
186, 34 NW 809; Bosch y. Kassing, 
64 Lowa 312, 20 NW 454; Thomas vy. 
Hofiman, 62 Iowa 125, 17 NW 481. 
.Mass.—Merrill v. Beckwith, 168 
Mass. 72, 46 NE 400. 
R, I.—Cohen vy. Superior Court, 39 
RL 272; 97 A 794. 
“Ténn.—Fraker vy. Brazelton, 12 
Lea 278; Abbott v. Fagg, 1 Heisk. 
Sowles, 32 Fed. 


742. 

: Witters v. 
180, 24 Blatchf. 550; Waggoner v. 
Saether, 267 Ill. 32, 107 NE ‘859; 
Cameron vy. Clinton, 259 Ill. 599, 102 
NE 1000; Hughs y. Washington, 65 
Ill. 245; Stevens v. Coffeen, 39 III. 
148; Deere v. Nelson, 73 Iowa 186, 
34 NW 809; Merrill v. Beckwith, 168 
Mass. 72; 46 NE 400; Gibson y. Cre- 
hore, 5 Pick. (Mass.) 146. 

“fal Amendment of bill—Entry of 
“Bill dismissed, with costs,” is not a 
final ‘decree, and no formal decree 
having been extended or entered it 
is within the discretion of the court 
td allow a motion to amend a bill 
for the specific performance of a 
contract into an action at law for 
damages for breach of the contract. 
Merrill v. Beckwith, 168 Mass. 72, 
46 NE 400. 

[ob] Expiration of the term of a 
judge after the preparation of a de- 
cree but before it is filed, renders the 
decree a nullity. Russell v.: Sargent, 
io Lies Aen Ss, 

47. Moore v. Shook, 276 Ill. 47, 
114 NE 592: Cameron y. Clinton, 259 


poe v. Horn, 234 Ill. 268, 84 


TlL,~ 599, 102 NE 1000; Paltzer  v. 
Johnston, 213 Ill. 338, 72 NE 702; 
Hughs v. Washington, 65 Ill. 245. 

48. Witters v. Sowles, 32 Fed. 
130, 24 Bilatchf. 550; Waggoner v. 
Saether, 267 Ill. 32, 107 NE 859; 
Cameron vy. Clinton, 259 Ill. 599, 102 


NE 1000; Hughs vy. Washington, 65 
Tll. 245; Deere y. Nelson, 738 Iowa 
186, 34 NW 809. 

[a] A decree entered nunc pro 
tunc may modify the decision as an- 
nounced by the court’s minutes so 
as to protect a party from injustice 
by reason of the intervening lapse 
of time. Stevens v. Coffeen, 39 Ill. 
148. 

{b] Rehearing.—Where an _ opin- 
ion was rendered but no decree en- 
tered, a rehearing was allowed many 
years thereafter. U: S. v. Garcia, 25 
FE. Cas. No. 15,186, 1 Sawy: 383. 

49. Paltzer v. SPR a 213-2011, 
338, 72 NE 702 [aff 114 Tl. 493]. 

[a] Dismissal. — (1) Gori sits 
ant may ‘dismiss: his bill after the 
court has orally announced a decree 
against him. Purdy. v.. Henslee, 97 
Til. 389. (2) Defendant may pe al- 
lowed to dismiss his cross bill with- 
out prejudice after the court's oral 


EQUITY 


Whether a re- 


unnecessary.°? 
final decree, no 


gether without 


direction for entry of decree. Paltzer 
vy. Johnston, 213 Ill. 338, 72 NE 702 
[aff 114 Ill. A. 493]. 

[b] Destruction of records before 


entry of decree.—Where the chan- |! 


cellor, after a hearing of the evi- 
dence on file, announced his conclu- 
sions, but before any decree was 
signed or filed the records and all 


the pleadings and proofs were de-. 


and plaintiffs sup- 
plied the pleadings, a reasonable 
time should have been allowed for 
defendants to supply the evidence 
before the passing of the decree. 
Hughs v. Washington, 65 Ill. 245. 

50. Waggoner v. Saether, 267 Ill. 
32, 107 NE 859; Cameron v. Clinton, 
259 Ill. 599, 102 NE 1000; Hughs v. 
Washington, 65 Ill. 245. 

51. McCloskey v. DuBois, 9 Fed. 
38, 20 Blatchf..7; Collins Co: v. Coes, 
8 Fed. 517; Adair v. Thayer, 7 Fed. 
920; Doggett v. Emerson, 7 F. Cas. 
No. 3,961, 1 Woodb. & M. 1. 

Rehearing see infra § 874 et seq. 

52. Gibson v. Crehore, 5 Pick. 
(Mass.) 146. 

Rearguments generally see supra 


stroyed by fire, 


§ 720 

5S, Craig <v., Craig, 6°). Jo. Marsh. 
CESye eli rae 

[al Vo let in additional evidence. 


—‘“It would be setting a very dan- 
gerous and inconvenient example, to 
arrest the progress of a case after 
the unsuccessful party had heard the 
decree; and thereby afford him an 
opportunity of mending his hold, by 
bringing in additional testimony, to 
points to which the attention of the 
parties had been previously called.” 
Craig v. Craig, 6 J. J. Marsh. (Ky.) 
OE Seles: 

54. See infra § 874, 

55. Moore v. Shook, 276 Til. 
114 NE 592. 

56. Cross references: 
Consent decrees see infra § 965. 
Cost decrees see Cost § 416. 

Pro emia tans decrees see infra §§ 942, 

947. : 


47, 


57. Barton Suit Eq. p198; 2 Dani- 
ell Ch. Pr. (6th Am. ed) p 995. And 
see Seton Decrees cl (where a com- 
plete discussion of the form of de- 
crees will be found). 


58. See infra §§ 839-843, 
59. Linde Air Products Co. v. 
Morse Dry Docks, etc.,, Co., 246 Fed. 


834, 159 CCA 136 [aff 239 Fed. 909]. 
See also infra § 845. 

60. Holmes v. Jennison, 14 Pet. 
(U. S.) 540, 10 L. ed. 579; Linde Air 
Products Co. v. Morse Dry Docks, 
ete., Co., 246 Fed. 834, 159 CCA 136 
[aff 239 Fed, 909]. 

'«fa] A decree for the payment of 
money, so long as its meaning is 
clear, need not ‘follow the technical 
language of a judgment at law or 
that established by usage for de- 


[§ 838] ©. Form **—1. 
English chancery practice the decree normally con-— 
sisted of three parts, namely, the date and title, the 
recitals, and the ordering or mandatory part, which 
latter was sometimes prefaced by a declaration 
of the rights of the parties.°” 
this form is followed, at least in a general way.°®* 
The court has a wide discretion as to the frame or 
language of the decree,®® and the forms of expres- 
sion by which this discretion is exercised do not: 
affect the nature or character of the decision— 

that depends on what is decided.°” 
final decree should be complete in itself.*t 
tive adjudications as to relief not allowed are 
Generally there should be only one 


should be entered in each.®4 
do not vitiate a decree.® 


jcrees in equity. 


[§§ 837-838 


In General. In the. 


In the United States 


Generally a 
Nega- 


matter how. numerous the parties 


or issues;®* but where several suits are tried to- 


consolidation a separate decree 
Mere informalities 


Johnson v. Miller, 
55 Ill. A. 168; Lindley v. Payne, 3 
Litt. (Ky.) 299. 

61. Jessop v. Kittanning, 225 Pa. 
583, 74 A 553. 

[a] Reference to a decree nisi 
and a statement that “the above de- 


cree is entered absolutely,” is im- 
proper. Jessop v. Kittanning, 225 
Pa. 583, 74. A 553. 

Aider by reference see infra 
§§ 844, 862. 

62. Rubenstein y. Lottow, 220 


Mass. 156, 107 NE 718; Beall v. New 
Yorke ete. Water’ Con 83 oN shoe 
390, 101 A 576. 

[a] Where one of several claims 
is disallowed the decree should dis- 
miss the bill so far as it concerns 
that claim or not refer to the claim 


at all. Rubenstein v. Lottow, 220 
Mass. 156, 107 NE 718. 
[b] Adjudication in favor of de- 


fendant.—A negative adjudication 
against plaintiff as to questions on 
which he is unsuccessful is unneces- 
sary; a general adjudication for de- 
fendant is sufficient, unless there are 
specific things awarded him. Beall 
v. New York, etc., Water Co., 87 N. J. 
Eq. 390, 101 A 576. 

63. Beall v. New York, etce., Water 
Co., 87 N. J: Ea. 390, 101 A 576. 

64. Rubenstein v. Lottow, 220 
Mass. 156, 107 NE 718; Atty.-Gen. v. 
New Jersey Cent. R. Co., 68 N. J. Ea. 
193,709, Ay 3 48' fate (70 N. J. Eq. 797, 
66 A 1133]. 

[a] Information and bill tried to- 
gether.— Where an information by the 
attorney- general in behalf of the 
state is filed in connection with a bill 
in equity by a city to declare void 
a grant by the riparian commis- 
sioners and for other relief, separate 
decrees on the information and bill 
may be rendered. Atty.-Gen. v. New 
Jersey Cent..R. Co., 68 N. J. Eq. 198, 
Bae 348 [aff 70 N. J. Eq. 797, 66 A 

65. U. S.—Ingersoll v. Coram, 136 
Fed. 689 [rev on other grounds 148 
Fed. 159, 78 CCA 303 (rev on other 
grounds 211 U. S. 335, 29 SCt 92,-53 
L. ed. 208)]. 


Ill.—Schneider v. Seibert, 50 Til. 
Fast Johnson vy. Miller, 55 Ill. A. 


Ky.—Harland v. Eastland, Hard. 
599; Lindley v. Payne, 3 Litt. 299. 

Mass.—Worcester City Missionary 
Soc. v. Memorial Church, 186 Mass. 
Doda Ve Nea erp 

Pa.—Zerbey v. Allan, 215 Pa. 383, 
64 A 587. 

Va.—Jackson vy. Vener Tie, 
Co., 108 Va. 714, 62 SE 964. 

[al A decree in effect disposing 
of a demurrer is not erroneous, al- 
though it does not in terms pass_ 
upon the demurrer. Smith v. Profitt, ° 
82 Va. 832; 1 SE 67. paths 


etcs 


“For later cases, developments’and changes in the law see cumulative’Annotations, same title; page and note number ~ 


“§§ 839-840] 


[$839] 2. ~>Parts—a. 


to the records in the cause.7° 


[§ 840] b. 


and the evidence or findings.’® 


[b] A mere opinion on file has 
been treated as a decree after twelve 


years’ acquiescence. Hubbell v. 
Lankenau, 63 Fed. 881. 
[c] Incorporation of formal com- 


mon-law judgments 
been criticized as informal and ir- 
regular. See McReynolds v. Brown, 
eee PAL 261 

See, 2 Daniell Ch. Pr. (6th Am. ed) 
p . 

§ ry items as to parties see infra 

67. 2 Daniell Ch. Pr. (6th Am. ed) 
Mi 995. 

[a] Conclusiveness of recital. 
The date of rendition as recited in 
the decree cannot be controverted by 
the certificate of the clerk. Buck v. 
Holt, 74 Iowa 294, 37 NW 3:77. See 
Poole v. Oliver, 89 Ark. 85, 115 SW 
952 .(time of entry). : 


in decrees has 


eet Campbell v. Ayres, 6. Iowa 
69. Barclay v. Brown, 7 Paige 


(N. Y.) 245. 

[a] Estoppel.—If the party who 
is entitled to draw up the decree en- 
ters it as of the time when the de- 
cision was pronounced he cannot 
afterward object that it was not 
actually entered at that time. Whit- 
ney v. Belden, 4 Paige (N. Y.) 140. 

aH Campbell v. Ayres, 6 Iowa 
339. 


71. Campbell v. Ayres, 6 Iowa 339. 
§ er! Consent decrees see infra 

Decrees pro confesso see infra 
$§ 942, 947. 

Recitals of: 
Date see supra § 839. j 
Names of parties see supra § 839; 


infra § 844. 
Service or 

§§.371,. 373. 
Venue see supra § 839. 


appearance see supra 


73. U: S.—Whiting v. U. S. Bank, 
13 Pet. 6, 10 L. ed. 32; Dexter v. 
Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303. 


Tll.—Turner v. Berry, 8 Ill. 541. 

Iowa.—Saum vy. Stingley, 3 Iowa 
Finaee loratinson v. McKaig, 5 Gill 
a tagueeciago v. Thaxter, 7 Gray 
erpannematon vy. Dickinson, 3 Sneed 


= A 

74, See infra § 841. 

75. See infra § 842. 

76. U. S.—Putnam v._ Day, 22 
Wall. 60, 22 L. ed. 764; Whiting v. 
U. S. Bank, 13 Pet. 6, 10 L. ed. 32 


Dexter v. Arnold, 7 F. Cas. No. 3,856, 
5 Mason 3038. 

Tll—Turner v. Berry, 8 Ill. 541. 

Iowa.—Campbell v. Ayres, 6 Iowa 
Anta cofpaubaliatetn v. Lottow, 220 
Mass. 156, 107 NE 718. 

Tenn.—Haton v. Dickinson, 3 Sneed 
390. Va.—Linsey v. McGammon, 9 
W. Va. 154. 

[a] Whether final or interlocutory 
need not ‘be recited. Campbell v. 
Ayres, 6 Iowa 339. 


Caption. 
should have a caption reciting the names of the 
parties as set out in the bill °* and the day, month, 
and year when the decree was rendered.% 
narily it is sufficient to give the term;®* but when 
it 1s umportant to either party the date should cor- 
respond with the time. of actual entry.*? 
the actual date is not given reference may be had 
It is not necessary 
that the decree should show the venue; it is suffi- 
cient if the venue is shown by the record.™! 

Recitals 72—(1) In General. 
cording to the English chancery practice a decree 
recited substantially all the proceedings on which 
the decree was based,’* including the pleadings 7 


EQUITY 
The decree 


Ordi- 


Where 


Ac- 


In the United 


[b] How rendered.—(1) The de- 
cree need not state whether it was 
rendered on default or on appear- 
ance or by consent. Campbell v. 
Ayres, 6 Iowa 339. (2) Where the 
decree does not state that it is ren- 
dered on default it will be presumed 
to have been rendered on appearance. 
Campbell v. Ayres, supra. 

[c] Federal Equity Rules,. rule 
71 (former rule 86) dispenses with 
recitals of the proceedings on which 
the decree is founded and prescribes 
the following form: ‘‘This cause came 
on to be heard at this term, 
and was argued by counsel; and 
thereupon, upon consideration there- 
of, it was ordered, adjudged, and de- 
creed as follows.” Putnam v. Day, 
22 Wall. (U. S.) 60, 22 L. ed. 764. 

{d] Bills of review are affected by 
this change of practice, in that a de- 
cree is now reviewable for error on 
the face of the ‘record’ as distin- 
guished from the ‘decree’ alone. 
MP Age de: v. U. S. Bank, 13 Pet. (U. S.) 


. L. ed. 32. See also infra 
§ 900, 

77. U. S.—Putnam v. Day, 22 
Wall. 60, 22 L. ed. 764; Whiting v. 


U.S. Bank, 13) Pet.. 6, 10 Li. eds :32. 

Tll.—Bruschke v. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 
NE 417; Turner v. Berry, 8 Ill. 541. 


Iowa.—Saum vy. Stingley, 3 lowa 
514. 
Mass.—Clapp v. Thaxter, 7 Gray 
84. 

Tenn.—Eaton v. Dickinson, 3 Sneed 
397 


On bill of review see infra § 900. 

78. Quarrier v. Carter, 4 Hen. & 
M. (14 Va.) 242; Riggs v. Lockwood, 
12 W. Va. 133. 

[a] The better practice is to re- 
cite the maturity of the cause. Riggs 
v. Lockwood, 12 W. Va. 1383. See 
also Scott v. Ludington, 14.W. Va. 
387 (where a decree was reversed 
because neither the decree nor the 
record showed due publication as to 
some of defendants who were non- 
residents). 


79, West v. Suda, 69 Conn. 60, 36 
A 1015. ! 
[a] Damages by way of equitable 


relief.—A decree reforming a con- 
tract and awarding damages by way 
of equitable relief for a breach of 
the contract as reformed, need not 
recite that the damages are given 
“by way of equitable relief.” West 
v. Suda, 69 Conn. 60, 36 A 1015. 

80. Hartfield v. Brown, 8 Ark. 
283. And see cases infra this note. 

[a] Specification of papers.—While 
it is customary to recite generally 
that the cause came on to be heard 
on “the papers heretofore read,” it 
is not error to specify the papers. 
Linsey v. McGannon, 9 W. Va. 154. 

{[b] Exhibits need not be men- 
tioned where it is recited that the 
cause was heard on vhe bill, answer, 


and depositions. Foote y. Lefavour, 
6 Ind. 473. 
[c] Depositions.—(1) It is unnec- 


essary to recite that the decree is 
based on depositions, when that fact 


[210052] 655 


States the recitals are much abbreviated, and usu- 
ally do not set forth the proceedings at length,’® 
although the result is very much the same, as the 
record constitutes a part of the decree.77 
necessary to recite that the cause was regularly ma- 
tured,*® nor to characterize the relief granted as 
being equitable.7® 
which the decree is predicated are recited.®° 
decree may properly state the reasons therefor,S! 
but this is not necessary.®? 
are often recited in order to make the decree clearer 
and more specific,** but they are not necessary.®4 
Surplus recitals are generally harmless.*® 
ing to object when afforded an opportunity to do 
so, a party may be precluded from complaining 
of a false recital.*® 


It is not 


Sometimes the premises on 


A 


Conclusions of law 


By fail- 


appears from the record. Day v. 
Hale, 22 Gratt. (63 Va.) 146. (2) A 
recital that the cause was heard on 
the “bill, answer and exhibits’ ex- 
cludes the depositions. Shumate v. 
Dunbar, 6 Munf. (20 Va.) 430. : 

81. Dey .v. Dunham, 2 Johns. Ch. 
(N. Y.) 182 [rev on other grounds 15 
Johns. 555]; Jackson v. Valley Tie, 
etc.,, Co.; 108 Va. .714, 62 4SH) 9645 23 

82. Fluharty v. Mills, 49 W. Va. 
446, 448, 38 SE 521. 

“There is no use of doing, as some 
courts do, expressing an opinion and 
then decreeing it, the decree alone 
being opinion and act, and the ex- 
pression of opinion is surplusage.” 
Fluharty v. Mills, supra. 

la] Superfluous reasons.—A _ de- 
cree will not be set aside for con- 
taining superfluous reasons for the 
conclusion reached, if the result is 
correct. Hutton v. Cuthbert, 51 Mich. 
229, 16 NW 386. 

{b] An erroneous reason for a de- 
cree is not fatal where the decision 
is correct. Vance Shoe Co. 
Haught, 41 W. Va. 275, 23-SH 55 
See Appeal and Error § 3043. 23 

83. Putnam«.v.. > Day; « 22.--Wall. 
(U. S.) 60, 22 L. ed. 764; Dey v. Dun- 
ham, 2 Johns. Ch. (N. Y.) 182 [rev 
on_other grounds 15 Johns. 555]..4% 

[a] Federal Equity Rules, rule 71 
(former rule 86) providing sthat the 
prior proceedings shall not’: be we- 
cited, does not preclude a recital..of 
conclusieons of law.. Putnam v: Day, 
22 Wall. (U. S.) 60, 22:L. ed. 764.; % 

84. Apple v. Ganong, 47 Miss..189. 

85. Worcester. City Missionary 
Soc. v- Memorial Church, 186 Mass. 
531, 72 NE 71; Hutton v. Cuthbert, 
51 Mich. 229, 16 NW 386; Ireland v. 
Woolman, 15 Mich. 253; Jackson v. 
Valley Tie, etc., Co., 108 Va. 714, 62 


Me 
3. 


SE 964; Linsey vy. McGannon, 9 W. 
Va. 154. i 
{a] Rule applied.—(1) If. ithe 


court deems proper to consider the 


‘whole record of its former proceed- 


ings in the cause before entering its 
decree, it is not error to state that 
fact in the decree. Linsey v. Mc- 
Gannon, 9 W. Va. 154. (2) A state- 
ment in the preliminary part of a de- 
eree that all proper parties have been 
joined, although unnecessary, was not 
so irregular as to call for a change 
in the decree. Worcester City Mis- 
sionary Soc. v. Memorial Church, 186 
Mass. 156, 107 NE 718, 

{b] Where the bill is heard on the 
evidence it should not recite that it 
was heard on the pleadings, as that 
would exclude the fact that it was 
heard on the evidence. In such case 
the general form of decree should be 


used. Rubenstein v. lLottow, 220 
Mass. 156, 107 NE 718. 
86. Lyon v. Brunson, 48 Mich. 194, 


12 NW 32. 

fa] Dlustration.—Where the de- 
cree recited that a party was rep- 
resented by counsel on the hearing, 
but subsequently he was served with 
a notice of a motion by the other 
party to amend the decree in another 
particular, and he did not appear to 


656 [21C.J.] 


[§ 841] (2) Pleadings. Under the English 
practice the substance of the pleadings were in- 
This practice was fol- 
lowed to some extent in the early days of the 
United States;8’ but it has never generally ob- 
tained here,8® the pleading being merely referred 
to in general terms, thus becoming a part of the 
decree,*° or being of themselves -a part of the 


corporated in the decree.*’ 


record.®! 


[§ 842] (3) 


such motion, he could not complain 
that the recital was false and that 
he had no notice of the hearing. 
Lyon v. Brunson, 48 Mich. 194, 12 


NW 32. 

87. U. S.—Whiting Vv. U. S. Bank, 
H3meeet  o.0 10) dua ted. “323 = Dexter "Vv. 
Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303 


Ill.—Bruschke v. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417. 


Mass.—Clapp v. Thaxter, 7 Gray 
384, 
R. I—Hodges v. New England 


Screw Co., 3 R. I. 9. 
Tenn.—fHaton v. Dickinson, 3 Sneed 


397. 
Tex.—Hamilton v. Ward, 4 Tex. 
356. ‘ 
Va.—Norvell v. Lessueur, 33 Gratt. 
GA Vas $222: 
88. Taylor v. Person, 9 N. C. 298. 
89. U. S.—Whiting v. U. S. Bank, 
13 Pet. 6, 10° L. .ed:*.32;\ Dexter’ v. 


Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303. , 
Ga.—Saunders v. Sinith, 3 Ga. 121. 

Mass.—Clapp v. Thaxter, 7 Gray 
384. 

N. J.—Bull v. International Power 
Co., 84 N. J. Eq. 209, 93 A 86 [amend 
decree 84 N. J. Eq. 6, 92 A 796]. 

R. I.—Hodges v. New England 
Serew Co:, 3 R.:1.°9. 

Tex.—Hamilton y. Ward, 4 Tex. 
356. 

.. Va.—Norvell y. Lessueur, 33 Gratt. 
(74 


Va.) 222. 
3 Wis. 


Wis.—Dousman yv. 
466. 

[a] Under the federal equity rules 
forbidding the recital of the plead- 
ings, it has long been the prac- 
i'tice not to recite the _ pleadings. 
Whiting v. U. S. Bank, 12 Pet. (U.'S.) 
6, 10 L. ed. 32. 

‘90. Whiting v. U. S. Bank, 13 Pet. 
(UTS) 6, 10°L. ed. '32;) Dexter v. 

‘Arnold, 7 F. Cas. No. 3,856, 5 Ma- 
‘son 803; Bruschke vy. Der Nord Chi- 
cago Schuetzen Verein, 145 Ill. 433, 
34 NE 417; Turner v. Berry, 8 Ill. 
541; Hodges v. New England Screw 
Co., 3 R. I. 9; Eaton vy. Dickinson, 3 
Sneed (Tenn.) 397. 

91. U. S—Whiting v. U. S. Bank, 
13) Pet.46;) 10) | L. eds 325" Dexter: v. 
Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303 


Hooe, 


Mass.—Clapp v. Thaxter, 7 Gray 
384. 
Tenn.—Haton vy. Dickinson, 3 Sneed 


397. 
: eae pit ead v. Ward, 4 Tex. 
56. 
Ag re ere v. Hooe, 3 Wis. 
466. 


And see infra §§ 844, 900. 


92. Recitals in consent decree see 
infra § 965. 

Recital of conclusions of law see 
supra § 840. 

93. U. S.—Whiting v. U. S. Bank, 
13 Pet. 6, 10 L. ed. 32; Dexter v. 


Arnold, 7 F. Cas. No. 3,856, 5 Mason 
803. 

Iowa.—Campbell y. Ayres, 6 Iowa 
339. 

Mass.—Clapp v-. Thaxter, 
384. 

Tenn.—Haton v. Dickinson, 3 Sneed 
397; Winchester v. Winchester, 1 
Head 460. 

Tex.—Cook v. Hancock, 20 Tex. 2; 


7 Gray 


Findings or Evidence.” 
‘the English chancery practice decrees were drawn 


EQUITY 


tice. 
decree rests.°4 


[§§ 841-842 


up with a special statement of, or reference to, 
their factual grounds.%? 
ings of fact, although not always deemed necessary, 
constitute a well recognized step in equity prac- 
They constitute the foundation on which the 
In so far as the English practice 
has been followed in this country, these two steps 
are combined, and the decree must contain a more 


In the United States find- 


or less full recital of the facts found,®® unless the 


Under 


Hamilton v, Ward, 4 Tex. 356. 

Eng.—Broad v. Broad, 2 Ch. Cas. 
161, 22 Reprint 894; Bonham v. New- 
comb, 1 Vern. ‘Ch. 215, 23° Reprint 
422; Brend v. Brend, 1 Vern. Ch. 211, 
23 Reprint 421. 

94. See supra § 720. 

95. Mitchell v. Mitchell, 263 Il. 
165, 104 NE 1037; Chicago Terminal 
Transfer R. Co. v. Barrett, 252 Ill. 
86, 96 NE 794; Grays Lake, etc. M. 
BE.. Church v. Metcalf, 245 Ill. 54, 
91 NE 664; Bogda v. Glos, 244 Ill. 
575, 91 NE 657; Buettner v. Glos, 240 
Til. 9, 88 NE 280; Warden v. Glos, 
236 Ill. 511, 86 NE 116; Patterson 
v. Northern Trust Co., 230 Ill. 334, 82 
NE 837; oDayeve (Davis; 2h3: Ill, 153, 
72 NE 682; Harlem v. Suburban R. 
Co., 202 Ill. 301, 66 NE 1050; Gorman 
v. Mullins, 172 Ill. 349, 50 NE 222; 
Campbell v. Campbell, 63 Ill. 502; 
Durham v. Mulkey, 59 Ill. 91; Walker 
v. Carey, 53 Ill. 470; Grob v. Cush- 
man, 45 Ill. 119; Cooley v. Scarlett, 
38 Ill. 316, 87 AmD 298; Moore v. 
Township School Trustees, 19 Ill. 83% 
Hicks v. Monahan, 209 Ill. A. 516; 
Lasman'' Vv: "Harts; 5208) dir A.) 1393 
Upton v. Springer, 207 Ill. A. 515; 
Hester v. Hester, 206 Ill. A. 541; Chi- 
cago State Bank v. Christensen, 195 
Ill. A. 496; Garrett v. Garrett, 160 
Til. A. 512; Fricke v. Fricke, 124 Ill. 
A. 39; Veneman v. Ruckle, 120 Ill. A. 
251 [rev on other grounds 220 Ill. 
451, 77 NE 202]; Hovorka v. Hem- 
mer, 107 Iil A. 312; Chapman v. 
Kane, 97 Ill. A. 567; Adamski v. 
Wieczorek, 93 Ill. A. 357; Ricketts 
v. Chicago Permanent  Bldg.,’ etc., 
Assoc, 67 Ill. A. 71; Alexander v. 
Alexander, 45 Ill. A. 211; Updike v. 
Parker, 11 Ill. A. 356; Dey v. Dun- 
ham, 2 Johns. Ch. (N. Y.) 182 [rev 
on other grounds 15 Johns. 555]; 
Burbank v. Wiley, 66 N. C. 58; Tay- 
lor,.v. Person, 9 N. C. 298; Haton 
v. Dickinson, 3 Sneed (Tenn.) 397; 
Burdine v. Shelton, 10 Yerg. (Tenn.) 
4 


de 

[a] Recital of legal conclusions 
is insufficient; the specific facts must 
be recited. Bodga v. Glos, 244 Ill. 
575, 91 NE 657; Drennan v. Huskey, 
810 TI AGI2082 

{b] General finding.—A general 
statement that the equities of the 
cause are with complainant is in- 
sufficient. Fricke v. Fricke, 124 Ill. 
A. 39; Adamski v. Wieczorek, 93 Ill. 
A. 357. But see cases infra note 97. 


{c] Evidentiary facts need not be 
found, but only ultimate facts. Koch 
v. Arnold, 242 Ill. 208, 89 NE 1028; 


Cann v. Hughes, 201 MIll...A. 
Touhy v. Wells, 166 Ill. A. 192; 
Brown v. Peterson, 117 Ill. A. 401; 
Taylor v. Person, 9 N. C. 298. 

[d] Facts admitted (1) by the 
answer need not be found. Nathan 
v. Brown, 197 Ill. A. 533; Hinton v. 
Tyler, 163 Ill. A. 454... (2), No eévi- 
dence or findings need be set forth 
where the decree is based on admis- 
sions by demurrer. Heacock v. Hos- 
mer, 109 Ill. 245; Joseph N. Hisen- 
drath Co. v. Gebhardt, 124 Ill. A. 
325 [aff 222 111.113, 78 NH 22]. 

[e] A decree dismissing the bill 
for want of equity need not recite 
the facts on which it is based or be 
supported by evidence of record. 
Jackson v. Sackett, 146 Ill. 646, 35 
NE 234; Pinkerton v. Pinkerton, 209 


evidence is preserved by some recognized method,®* 
or else the decree must at least recite that the 


Ill, A. 393; Kevan v. U. S. Nat. L. Ins. 
Co., 207 Ill. A. 341; Neimes v. Strass- 
heim, 176 Ill. A. 16; Touhy y. Wells, 
166 Ill. A. 192. 

[f] Decree supported by absence 
of evidence.—A decree finding a tax 
deed invalid as against the grantee 
and ordering plaintiff to repay the 
purchase money need not find the 
interest of the grantee’s wife in the 
property, although the bill alleges 
that the grantee conveyed a portion 
of his title to his wife, the decree 
being supported by the very absence 
of evidence of the wife’s interest. 
nave v. Glos, 286 Ill. 511, 86 NE 
_ (g] Where issues are tried by a 
jury and the law requires such a 
trial, the decree must show that fact. 
Taylor v. Person, 9 N. C. 298. See 
also generally supra § 721 et seq. 

{h]  Conclusiveness of recitals.— 
(1) Where the ordering part of a 
decree is inconsistent with the find- 
ings of the chancellor embodied in 
the decree, the decretal order will 
be sustained if it is in accord with 
the allegation of the bill and the 
evidence. Cook yv. Newbold, 189 Iil. 
A. 537. (2) The facts shown by the 
record cannot be overcome by a re- 
cital of only a part of them in the 
order made. The whole record must 
be looked at. Ricketts v. Chicago 
ee Bldg., ete., Assoc, 67 Ill. 

96. Mitchell v. Mitchell, 263 Tl. 
165, 104 NE 1037; Chicago Terminal 
Transfer R. Co. v. Barrett, 252 Tl. 
86, 96 NE 794; Bogda v. Glos, 244 
Ill. 575, 91 NE 657; Kock vy. Arnold, 
242 Ill. 208, 89 NE 1028; Warden v. 
Glos, 236 Ill. 511, 86 NE 116; Day 
v. Davis, 213 Ill. 58, 72 NE 682; Gor- 
man v. Mullins, 172 Ill. 349, 50 NE 
222; Glos v. Beckman, 168 Ill. 74, 48 
NE 69; Axtell v. Pulsifer, 155 Mil. 
141, 39 NE 615; Baird v. Powers, 
131 Til. 66, 22 NE 1796; Driscoll v. 
Tannock, 76 Ill. 154; Campbell v. 
Campbell, 63 111.502; Durham y. Mul- 
key, 59 Ili. 91; Walker v. Carey, 53 
Ili. 470; Grob v. Cushman, 45 Ill. 119; 
Eaton v. Sanders, 43 Ill. 435; Waugh 
v. Robbins, 33 Ill 181; Moore v. 
Township School Trustees, 19 Ill. 83; 
Trenchard v. Warner, 18 Ill. 142; 
Nichols v. Thornton, 16 Ill. 113; 
Hicks v. Monahan, 209 Ill. A. 516; 
Edlund v. Edlund, 209 Ill. A. 312; 
King v. Bush, 205 Ill. A. 477; Chicago 
State Bank v. Christensen, 195 Tl. 
A. 496; Ackley v. Ackley, 160 Ill. A. 
575; Garrett v. Garrett, 160 Ill. A. 
512; Mallory v. Mallory, 160 Ill, A. 
417; Fricke v. Fricke, 124 Ill. A. 39; 
Hovorka v. Hemmer, 107 Ill. A. 312; 
Chapman vy. Kane, 97 Ill. A. 567; 
Adamski v. Wieczorek, 93 Ill. A. 357; 
Ricketts v. Chicago Permanent Bldg., 
etc., Assoc, 67 Ill.-A. 71; Alexander 
v. Alexander, 45 Tl. A. 211; Seymour 
v. Edwards, 31 Ill. A. 50; Updike v. 
Parker, 11, Ill.. A. 35624) Bonnell “vy. 
uewisy U3: PLU AS 283: 

{a] The better practice is to in- 
corporate the facts in the decree. 
Bonnell v. Lewis, 3 Ill. A. 288. 

[b] Evidence as part of record.— 
In whatever form the evidence is 
preserved, it is a part of the decree. 
Chicago Terminal Transfer R. Co. v. 
Barrett, 252 Ill. 86, 96 NE 794, 796; 
Crow v. Harrison, 248 Ill. 462, 94 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 842-843] 


facets on which it rests have been found to be true.97 
But the general doctrine prevailing in the United 
States is that while in some instances the decree 
may properly contain a recital of its factual basis,°® 
Nor is it neces- 
sary, under this practice, that the decree shall con- 
Where the court 
desires to preserve oral testimony by recitals it 
must set. the testimony out in hee verba.? 

Ordering or Mandatory Part. The 
ordering or mandatory part of the decree is that 
which contains the specific directions of the court 
upon the matter before it for adjudication. 
‘should merely point out with precision what is to 
be done, and when, where, by whom, to whom, and 
Things authorized or required by law 
to be done under a decree, without express man- 


such recitals are not necessary.®® 


tain a recital of the evidence. 


[§ 843] 


for whom.* 


NE 4; Gorman vy. Mullins, 172 Ill. 
349, 50 NE 222; Railway Passenger, 
ete., Mut. Aid, ete., Assoc. v. Leon- 
ard, 166 111.°154, 46 NE 756; Bennett 
v. Bradford, 132 Ill. 269, 24 NE 630; 
Cooley v. Scarlett, 38 Ill. 316, 87 
Sve 298; White vy. Morrison, 11 Ill. 
v . 

[c] Im Mllinois “under the early 
practice, when suits in equity were 
heard upon depositions they were 
copied in the decree, but after the 
statute authorized oral evidence in 
chancery cases the practice of recit- 
ing in the decree the facts proved 
became common, and it was held that 
the evidence might be preserved in 
that way or by a certificate of evi- 
dence or a master’s report. The evi- 
dence may be preserved by either 
method.” Chicago Terminal Trans- 
fer Ra 6Co. oy. Barrett 7252 Tie 86, 
92, 96 NE 794. 

97. Winchester v. Winchester, 1 
Head (Tenn.) 460; Burdine v. Shel- 
ton, 10 Yerg. (Tenn.) 41. 

[a] “Being satisfied with the 
truth of the petition” is equivalent 
to a statement that the facts alleged 
in the petition are true. Winchester 
v. Winchester, 1 Head (Tenn.) 460. 

98. U. S.—Putnam vy. Day, 22 Wall. 
60, 22 L. ed. 764; Peirsoll v. Elliott, 6 
Pet. 95, 8 L. ed. 332; Linde Air Prod- 
ucts Co. v. Morse Dry Docks, etc., Co., 
,246 Fed. 824, 159 CCA 136 [aff 239 
Fed. 909]; Liebing v. Matthews, 216 
Fed, 1, 132 CCA 245; McClaskey v. 
Barr, 48 Fed. 130. 

Iowa.—Campbell v. Ayres, 6 Iowa 
339. 

Mass.—Smith v. Smith, 222 Mass. 
102, 109 NE 830. 


Mich.—Hutton v. Cuthbert, 51 
Mich. 229, 16 NW 386. 
N. J.—Beall v. New York, etc., 


Water Co., 87. N. J. Eq. 390, 101 A 
576; Bull v. International Power Co., 
84 N. J. Eq. 209, 93 A 86 [amend 
decree 84 N. J. Eq. 6, 92 A_ 796]. 

Va.—Jackson v.: Valley Tie, etc., 
Co., 108 Va. 714, 62 SE 964. 

[a] A decree of dismissal, when 
based on findings of fact, may recite 
such findings. Peirsoll v. Elliott, 6 
Pet. (U. S.) 95, 8 L. ed. 332; Pillow 
v. Wade, 31 Ark. 678. See Oriental 
Tissue Co. v. De Jonge, 234 Fed. 895, 
148 CCA 493; Thacher v. Transit 
Const. Co., 234 Fed. 640, 148 CCA 406 
(in both of which cases this was 
done). See also Linde Air Products 
Co. v. Morse Dry Dock, ete., Co., 246 
Fed. 834, 159 CCA 136 [aff 239 Fed. 
909] (expressly refusing to declare 
that such recitals are improper). 

[b] U. S. Equity Rules, rule Melt 
(former rule 86) (1) does not pre- 
clude a recital of findings of fact. 
Putnam v. Day, 22 Wall. (U. S.) 60, 
92 lL. ed. 764. (2) When, in a par- 
tition suit, persons not in possession 
have established title to a certain in- 
terest in the lands by proving heir- 
ship to a remote owner, the court 
may permit the findings as to their 
pedigree to be a cue in ae aap 

it deems such +a course = 
ee [21 C. J.—42] 


EQUITY 


the decree.” 


It 


parties.?° 


ably necessary to prevent further 
question as to the rights of the 
parties, notwithstanding the equity 
rule which declares that neither any 
part of the pleadings, “nor the re- 
port to any master, nor any prior 
proceedings shall be recited or stated 
in the decree.” McClaskey v. Barr, 


48 Fed. 130. 
99. U. S.—Whiting v. U. S. Bank, 
LUSMPS vey 6s LO wis ed.esa; weimde) sAlr 


Products Co. v. Morse Dry Dock, etc., 
Co., 246 Fed. 834, 159 CCA 136 [aff 
239 Fed. 909]; Liebing v. Matthews, 
216 Fed. 1, 132 CCA 245; Dexter v. 
Arnold, 7 F. Cas. 3,856, 5 Mason 308. 

Ark.—Young v. Wyatt, 130 Ark. 
371, 197 SW 575. 

TIowa.—Campbell v. Ayres, 
Sage 

Mass.—Smith v. Smith, 222 Mass. 
102, 109 NE 830;-Mason y. Daly, 117 
Mass. 403. 

Mo.—Judge v. Booge, 47 Mo. 544. 

N. J.—Beall v. New York, etce., 
Water Co., 87 N. J. Eq. 390, 101 A 
576; Bull v. International Power Co., 
84° NN. J. Eq. 209, 93 A 86 [amend 
decree 84 N. J. Eq. 6, 92 A 796]. _— 

Wis.—Dousman v. Hooe, 3 Wis. 


6 Iowa 


466. 

{a] The better practice would be 
to recite the findings in the decree, 
although this is not necessary. Camp- 
bell v. Ayres, 6 Iowa 339; Beall v. 
New York, etc., Water Co., 87 N. J. 
Eq. 390, 101 A 576;: Bull iv. Inter- 
national Power Co., 84 N. J. Eq. 209, 
93 A 86 [amend decree 84 N. J. 
Eq. 6, 92 A 796]. ; : 

{[b] Usual practice is to recite 
the facts. Bull vy. International 
Power Co., 84 N. J. Eq. 209, 93 A 86 
[amend decree 84 N. J. Eq. 6, 92 
A ~796]. 

[ec] Jurisdictional requirements.— 
(1) <A decree need not show on its 
face that all jurisdictional require- 
ments were complied with. Bull v. 
International Power Co., 84 N. J. Eq. 
209, 92 A 86 [amend decree 84 
Noose ale Gn oe ANGI (2)r> iteis 
the better practice to recite the find- 
ings of the jurisdictional facts. Bull 
v. International Power Co., supra. 
(3) Amendment of a decree by in- 
serting a recital of jurisdictional facts 
may be allowed in the discretion of 
the chancellor. Bull v. International 
Power Co., supra. 

[d] A decree of dismissal, al- 
theugh based on findings of facts, 
need not recite such findings. Linde 
Air Products Co. v. Morse Dry Docks 
ete., Co., 246 Fed. 834, 159 CCA 136 
[aff 239° Fed. 909]. 

1. U. S—Putnam v. Day, 22 Wall. 
60, 22 L. ed. 764. 

Ga.—Saunders v. Smith, 3 Ga. 121. 

Mass.—Mason v. Daly, 117 Mass. 

Se 
ane J.—Bull v. International Power 
Co., 84 N. J. Ha. 209, 98 A 86 [amend 
decree 84 N. J. Eq. 6, 92 A 796]. 

R. I.—Hodges v. New England 
Screw Co. 3 R. I. 9. ; 

2. Bradley Lumber Co. v. Hamil- 
ton, 109: Ark. 1,159 SW 35. 
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date therefor, need not be ordered,® but a decree 
will not be vitiated by such a provision.® Nor is an 
adjudication of the facts necessary in this part of 
Where the ordering part of a decree 
is inconsistent with the findings of the chancellor 
embodied in the decree, the decretal order will be 
sustained if it is in accord with the allegations of 
the bill and the evidence.’ 

Forms of expression are immaterial, provided 
they constitute an order that relief be granted.® 

Declaration of rights of parties. 
lish chancery procedure it was a common practice 
in certain-cases to preface the ordering part of 
the decree with a declaration of the rights of the 
Under the American practice the suf- 
ficiency of the adjudication -of the rights of the 
parties is usually discussed in connection with the 


Under the Eng- 


[a] The chancellor’s recollection 
of oral testimony is insufficient as a 
recital of the evidence. Bradley 
Lumber Co. vy. Hamilton, 109 Ark. 1, 
159 SW 35. 

3. Linde Air Products Co. v. Morse 
Dry’ Docks, ete., Co., 246 Fed. 834, 
159 CCA 136 [aff 239 Fed. 909]; 2 
Daniell Ch. Pr. (6th Am, ed) p 999. 

4. Linde Air Products Co. v. 
Morse Dry Docks, ete., Co., 246 Fed. 
834, 159 CCA 136 [aff 239 Fed. 909]. 

Certainty see infra § 844. 

vi Richards y. Harrison, 218 Fed. 
ot. 

[a] Issue of execution need not 
be directed by a decree of a federal 
court, Since Equity Rules, rule 8 makes 
all such decrees enforceable by exe- 
cution. Richards v. Harrison, 218 
Fed. 134. 

6 Vicksburg, etc., R. Co. v. Mc- 
Cutchen, 52 Miss. 645. 

{a] MTlustration.—In decreeing a 
sale of land it is not usual to direct 
that the purchaser be put in posses- 
sion, but such an order does not viti- 
ate the decree, as it merely antici- 
pates what would be done after the 
sale. Vicksburg etce., R. C. v. Me- 
Cutchen, 52 Miss. 645. 

7. ‘Linde Air Products Co: ~ v. 
Morse Dry Docks, ete., Co., 246 Fed. 
834, 159 CCA 136 [aff 239 Fed. 909]; 
Beall v. New York etc., Water Co., 
St Nivde Hig: 390% 101 CA 57.6. 

Recital of findings see supra § 842. 

8. See supra § 842 note 95 [h]. 

9. Ware v. Pennington, 15 Ark. 
226; Johnson y. Miller, 55 Ill. A. 168. 
See also Thompson v. Maddux, 105 
Ala. 326, 16 S 885 (declaring that 
‘it is considered’? may be sufficient 
ie rpabise by proper words of re- 
ief). 

[a] “By the court.’—A decree is 
not invalid because it declares that 
it is decreed “by the court” that the 
relief be granted, although techni- 
cally the decree is the sentence of the 
law pronounced by the judges as the 
organ of the law, and not the court’s 
own judgment. Ware vy. Pennington, 
15 Ark. 226. 

[b] Decree for payment of money. 
—As to the form of these decrees, 
the modern rule is that the terms 
“decreed,”’ “resolved,” “ordered,” 
“judgment rendered,” ete., are fully 
equivalent to the original technical 
phrase “it is considered,’ provided 
the entry clearly shows the actual 
rendition of a decree. Johnson v. 
Miller, 55° Ql. .Al 268; 

{c] Expression of opinion.—An 
entry that “upon consideration, the 
court is of opinion that the plaintiff 
is entitled to” certain relief, not fol- 
lowed by words decreeing relief, but 
referring the cause to a master to 
state an account, was held not to. be 
such a final decree as would support 
an appeal. Thompson y. Maddux, 105 
Ala. 326, 16 S 885. . 

10. Jenour v. Jenour, 10 Ves. Jr. 
562, 82 Reprint 963; 2 Daniell Ch. 
Pr. (6th Am. ed) p 999; Seton De- 
crees (4th ed) pp 19, 20. 
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question of the necessity and sufficiency of re- 
citals,!1 or of findings of fact,!? or of the certainty 
of the provisions and terms of the decree,'? with- 
out reference to any technical declaration of rights 


as known in the English practice. 


Preservation of rights of third parties. 
final decree, the court may, in a proper case, reserve 
and protect the rights of persons interested, who 


are not parties to the suit.14 
[§ 844] 3. 


the cause.%> 
these particulars it is at least 
may be void.1? 


See supra § 840. 
See supra § 842. 
See infra § 844. 
Buck v. Webb, 7 Colo. 212, 3 


Ala.—Mobile, etc. R. Co. v. 
Talman, 15 Ala. 472. 
Cal.—Tilley v. Bonney, 123 Cal. 
118, 55 P 798; Harris vy. San Fran- 
cisco Sugar Refining Co., 41 Cal. 393. 
Ida.—Stickney v. Hanrahan, 7 Ida. 
424, 63 P 189. 
Ill.— Stevens v. Coffeen, 39 Ill. 148; 
Gauler v. Wohlers, 12 Ill. A. 594. 
Ind.—Wernwag v. Brown, 3 Blackf. 
457,.26 AmD 433. 
Ky.—South v. Carr, 7 T. B. Mon. 


419; Stagner v. Fox, 1 J. J. Marsh. 
556; Honore v. Colmesnil, 1 J. J. 
Marsh. 506; Hays v. May, 1 J. J. 
Marsh, 497. 

Mich.—Bradfield v. Dewell, 48 
Mich. 9, 11 NW 760. 

Miss.—Hebron v. Kelly, 77 Miss. 
48, 23 S 641, 25 S 877. 

Mo.—Rumsey v. Peoples’ R. Co., 
144 Mo. 175, 46 SW 144. 

N. J.—Beall v. New York, etce., 


Water Co., 87 N. J. Eq. 390, 101 A 
576; Carpenter v. Easton, etc., R. Co., 
28 N. J. Eq. 390. 

Tex.—Black v. Black, 95 Tex. 627, 
69 SW 65; Murray v. Land, 27 Tex. 


8S. 

Utah.—Lost Creek Irr. Co. v. Rex, 
26 Utah 485, 73 P 660. 

W. Va.—Pickens v. Daniels, 58 
W. Va. 357, 52 SE 215, 3 LRANS 715; 
Hill v. Cronin, 56 W. Va, 174, 49 SH 
132; Waldron v. Harvey, 54 W. Va. 
608, 46 SE 603, 102 AmSR 959. 

16. Rice v. Dougherty, 165 Ill. A. 
125. 
17. Waldron v. Harvey, 54 W. Va. 
608, 46 SE 603, 102 AmSR 959. 


18. Welch v. Louis, 81 Ill. 446; 
Whitesides v. Lackey, 1 Litt. (Ky.) 
80; Runnion v. Ramsay, 80 N. C. 60; 


-Sims v. Redding, 20 Tex. 386. 

19. Welch v. Louis, 31 Ill. 446. 

{a] Thus, in a suit to enforce 
specific performance of a contract in 
regard to the division of a tract of 
land between two joint owners, a 
decree which gave a certain specified 
portion first to one party and then 
awarded the same portion to the 
other party, and made no disposition 
of the residue of the tract, was de- 


clared void for uncertainty. Welch 
v. Louis, 31 Ill. 446." 
20. U. S.—National Fdy., ete. v. 


‘Oconto City Water Supply Co., 183 
U.aS 216), 22 °SChail, 46 Lived. 1157. 


Ala.—McLemore y. Nuckolls, 37 
Ala. 662. 

Fla.—State v. White, 40 Fla. 297, 
24 S 160. 


Towa.—Redhead v. Baker, 86 Iowa 
251, 53 NW 114; Fowler v. Doyle, 
16 Iowa 534. f 

Kan.—Clay v. Hildebrand, 34 Kan. 
694, 9 P 466. 


210. 
Va.—Walker v. Page, 21 Gratt. (62 
Va.) 636. 


Certainty. A deeree should ascer- 
tain and fix with definiteness and certainty: the 
rights and liabilities of the respective parties to 
If it is uncertain and indefinite in 


Thus a decree is erroneous if it 
is inconsistent in its different parts,1® and it may 


Ky.—Haggins v. Peck, 10 B. Mon.’ 
0 


EQUITY 
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be void.t® As a general rule the maxim, Id certum 
est quod certum reddi potest, will sustain a decree 
which may ‘be made certain by an examination of 
the record of the cause,2° especially where the de- 


cree expressly refers to the specific matter of rec- 


Ina 


erroneous,!® and 
ed.?6 


] And see cases infra this note. 

[a] Resort to the pleadings may 
be had to clear up uncertainties ‘in 
the decree. National Fdy., etc., v. 
Oconto City Water Supply Co., 183 
UU. So 216) 22". SCt M11) 464. ed.2 157; 
Huddleston vy. Graham, 73 Fla. 350, 
74 S 414; Redhead v. Baker, 86 Iowa 
251, 53 NW 114; Fowler v. Doyle, 
16 Iowa 534; Clay v. Hildebrand, 34 
Kan. 694, 9 P 466; Haggins vy. Peck, 
10 B. Mon, (Ky.) 210; Norvell v. Les- 
sueur, 33 Gratt. (74 Va.) 222; Walker 
v. Page, 21 Gratt. (62 Va.) 636; Dud- 
ley v. Browning, 79 W. Va. 331, 90 
SE 878; St. Lawrence Boom, etc., Co. 
v. Hoet, 51 W. Va. 352, 41 SE 351. - 

Aids to construction of decrees see 
infra § 862. 

21. State v. White, 40 Fla. 297, 24 
S 160; Walker v. Page, 21 Gratt. (62 


Va.) 636. And see cases infra this 
note. 
[a] Pleadings referred to become 


in effect a part of the decree and 
may be looked to in its aid. State 
v. White, 40 Fla. 297, 24 S 160; Shep- 
ard v. Kelly, 2!Fla. 6384; Foster v. 
Bowman, 55 Iowa 237, 7 NW 513; 
Jones v. Belt, 2 Gill (Md.) 106; Mc- 


Gee v. Smith, 16 N. J. Hq. 462; 
Barger v. Buckland, 28 Gratt. (69 
Va.) 850; Walker v. Page, 21 Gratt. 
(62 Va.) 636. 

22. Thain vy. Rudisill, 126 Ind. 


272, 26 NE 46; Willson v. Brown, 82 
Ind. 471; Weehawken Ferry Co. v. 
SisSon, 17 N. J. Hq. 475. 

23. Honore v. Colmesnil, 1 J. J. 
Marsh. (Ky.) 506. And see infra 
text and notes 34-39, 

[a] The reason for the rule re- 
quiring the decree to be certain on 
its face has been stated as follows: 
“Without it, the loss of a paper re- 
ferred to, and the occurring casu- 
alties in the progress of time, might, 
in a few years, leave on our records, 
many judgments and decrees which 
could not operate, because the pa- 
per referred to, was lost or mislaid.’” 
Stagner v. Fox, 1 J. J. Marsh. (Ky.) 


556. But see infra note 51. 
24. Gainer v. Jones, 176 Ala. 408, 
58 S 288. 


Amendment and correction of de- 
crees see infra § 871 et seq. 

25. See infra § 862. 

26. U. S.—Linde Air Products Co. 
v. Morse Dry Docks, ete., Co., 246 
Fed. 834, 159 CCA 1386. 

Ala.—Gill v. More, 76 S 453; Pres- 
ton v. Dunn, 25 Ala. 507; Kyle v. 
Mays, 22 Ala. 673; Turner v. Dupree, 
19 Ala. 198; Mobile, ete, R..Co. v. 
Talman, 15 Ala. 472; Joseph vy. 
Joseph, 5 Ala. 280. 

Tll.—De Wolf v. Long, 7 Ill. 679. 

Ky.—Arnold v. Arnold, 11 B. Mon. 
81; Church vy. Chambers, 3 Dana 274. 
rh Va.—Snider v. Brown, 3 W. Va. 

fa] Alternative designation.—A 
decree in a suit to quiet title wherein 
the bill sought to make a named 
person a party defendant, if he was 
‘alive, and, if he was dead, sought by 


ord which is needed to free it from ambiguity.?* 
This rule has been extended even to extrinsic docu- 
ments referred to in the decree.?? 
be applied cautiously,?? and cannot be invoked to 
write something into the deeree which it distinctly 
omits to decide,2* or to change the meaning of a 
decree complete in itself.?® 

Parties. A decree should indicate with certainty 
the persons to and against whom the relief is grant- 
Where there are several plaintiffs, the de- 
eree should be in favor of the one entitled to the 


But it must 


alternative averment to make parties 
defendant his devisees, heirs, or next 
of kin, was to that extent indefinite 
as to the parties concluded. Gill v. 
More, (Ala.) 76 S 4538. 

[b] ' “egatee.”»—-Where the decree 
was in favor of “the legatees”’ of a 
person named, the record not show- 
ing who the legatees were, and such 
legatees were not parties to the suit, 


no execution could issue in their 
favor. Joseph v. Joseph, 5 Ala. 280. 
[c] “Personal representative.”— 


A decree directing the payment of 
the amount recovered to the ‘per- 
sonal representative” of a named de- 
cedent is void. Turner y. Dupree, 19 
Ala. 198. 

{d] “Legal representative.”—A de- 
cree in favor of ‘the legal repre- 
sentatives” of a named person is 
void. Kyle v. Mays, 22 Ala. 673. 

fe] “Heirv’—(1) A decree di- 
recting the payment of the amount 
recovered to the “heirs” of a certain 
decedent is void. Turner y. Dupree, 
19 Ala. 198. (2) When a decree di- 
rected a conveyance to “the present 
legal heirs’ of a certain person, it 
was held improper to direct further 
that the conveyance should be to such 
heirs by name, and thus to impose on 
the persons who were to make the 


conveyance the unnecessary burden 


of ascertaining who were such heirs. 
Low v. Graff, 80 Ill. 360. 

{f{] Party whose name is un- 
known.—Where a bill of revivor de- 
scribed the infant defendant, a pos- 


thumous child, as the deceased de- 
fendant’s ‘only son, whose name is 
unknown,” it was held that a de- 


cree against him could not be col- 
laterally impeached for uncertainty. 
Preston v. Dunn, 25 Ala. 507 [dist 
Joseph v. Joseph, 5. Ala. 280; Turner 
v. Dupree, 19 Ala. 198, and Kyle v. 
Mays, 22 Ala, 673, on the ground 
that in those cases the ascertain- 
ment of the parties involved a legal 
conclusion, while in the case in hang 
there was a question of fact merely 
which could be ascertained and made 
certain]. 

{g] Owner.—(1) A decree di- 
recting the payment of money to the 
owners of a judgment, without deter- 
mining who are the owners, is insuf- 
ficient. De Wolf v. Long, 7 Ill. 679. 
(2) It is erroneous to decree against 
“the owners” of a boat, without any 
other designation for personal iden- 
tification, especially when the decree, 
if effectual, would include one who 
was not made party. Church v. 
Chambers, 3 Dana (Ky.) 274. 

{h] Determination of persons en- 
titled by master.—Where a decree de- 
clared a nechanic’s lien in favor of 
the petitioners, and ordered a sale 
and directed the master to pay the 
proceeds thereof to “the petitioners 
herein, or to such person as shall 
as their assignee or representative, 
be entitled thereto,” it was held that 
defendant in the decree was not pre- 
judiced by such direction. Barstow 


For later cases, developments and changea in the law see cumulative Annotations, same title, page and note number, 


’ 


I 


. ae ek ‘ - . “ ' 


§ 844] 


relief granted ;?” but a decree in favor of the wrong 
plaintiff, although erroneous, is not necessarily void.28 
Where there are several defendants, the decree 
should point out upon which of them it is to oper- 
ate,*® or whether it is to operate upon all of them.®° 
Where the parties are properly shown in the title 


of the cause, it is not necessary 
names in the body of the decree.®4 


eree be held invalid for errors as to parties, which 
may be cured by reference to the record and amend- 
ed accordingly ;** and the pleadings may be looked 
ip in order to ascertain who are the opposing par- 
‘ties. 


v. McLachlan, 5 Ill. A. 96, 98 [aff 
99 Ill. 641]. 

27. Lang v. Clemens, 107 Ill. 133. 
. Relief in relation to parties see 
infra § 847. 


Pte Land. v. Clemens, 107 Ill. 
[a] Rights of third persons.— 


Where in a suit by a husband and 
wife for assignment of dower and 
partition, the decree omitted the 
wife’s name and directed the assign- 
ment of an interest in the land to the 
husband, which was duly done, and 
no appeal was taken, it was held that 
a purchaser at a sale under a judg- 
ment against the husband took title 
as against the wife. Lang v. 
Clemens, 107 Ill. 133. 

29. Mobile, etc., R. Co., v. Talman, 
15 Ala. 472; Snider v. Brown, 3 W. 
Va. 143. 

30. Herbst v.. Fidelia Musical, etc., 
Soc., 218 Mass. 174, 105 NE 629; 
Snider vy. Brown, 3 W. Va. 143; Dous- 
man _v. Hooe, 3 Wis. 466. 

[a] The term “defendants” will 
be held to comprise all the parties 
defendant. Robertson’ v. Winchester, 
85 Tenn. 171; Dousman v. Hooe, 3 
Wis. 466. 

81. Campbell v. Ayres, 6 Iowa 339; 
McRae vy. Univ. of The South, (Tenn. 
Ch. A.) 52 SW 463. See Robertson v. 
Winchester, 85 Tenn. 171, 1 SW 781 
(holding that a decree against or re- 
ferring to “defendants” in general 
terms embraces all defendants, 
whether named therein or not). 

32. Thomas v. Sterns, 33 Ala. 137; 
Hofferbert v. Klinkhardt, 58 Ill. 450; 
Herbst y. Fidelia Musical, etc., Soc., 
218 Mass. 174, 105 NE 629; Tomblin 
v. Peck, 73 W. Va. 336, 80 SE 450; 
Chapman y. Branch, 72 W. Va. 54, 
78 SE 235. ( 

[a] Tllustrations.—(1) A _ decree 
directing t'e ‘administrator’ of a 
named decedent to make certain pay- 
ments is not void where the admin- 
istrator’s name is ascertainable from 
the record. pec da v. Sterns, 33 

(2) 


Ala. 137. A decree regular in 
all other respects will not be reversed 
merely because the clerk, by mistake, 
used the word “defendant” instead of 
“defendants,’ where the context 
shows it to be a mere clerical error. 
Hofferbert v. Klinkhardt, 58 Ill. 450. 
(3) Where an order in a decree re- 
ferring to “defendant” is plainly in- 
tended to include all the defendants, 
the decree will be modified accord- 
ingly. Herbst v. Fidelis Musical, etc., 
Soc., 218 Mass. 174, 105 NE 629. 

' 83. National Fdy., etc. v. Oconto 
City Water Supply Co., 183 U. S. 216, 
22) SCt 1117 46% Es 'edso15T. 

194. 7 Ala “Mobile, ‘ete., R. Co.,; 'v: 
Talman, 15 Ala. 472. 

Tll.—Hards v. Burton, 79 Ill. 504; 
Smith. v. Trimble, 27 Ill. 152; Frye 
v. State Bank, 10 Ill. 332; Marteeny 
v. Louth, 206 Ill. A. 158; Warner v. 
De Witt County Nat. Bank, 4 Ill. A. 
305. ; 

Ind.—Wernwag v. Brown, 3 Blackf. 
457, 26 AmD 433. 

Towa.—Anderson v. Reed, 11 Iowa’ 
177. ; . rites 

Ky.—Clark vy. Bell, 4°Dana'15; Ban- 
ton’ v. Campbell, 2 Dana 421;‘Lander- 
man v. McKinson, 5 J. J. Marsh. 234; 
Taylor “v' Morton,” § Wis Jv ‘Marsh? 65; ” 
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Nor will a de- 
Interest. 
computation of 
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Money amounts. Generally a decree should defi- 
nitely fix and state the amount of a money recovery 
or allowance,3* without recourse to the pleadings *° 
or the evidence ** or anything extrinsic,*" although 
recourse to the record may sometimes be had for 
certain purposes in this connection.®® 
court leave the final performance of this duty to 
ministerial officers.®® 
It is the better practice to make the 


Nor can the 


interest allowed on the recovery 


and to state expressly the amount thereof,‘° but it 
is sufficient to fix the amount of the principal and 


the date from which interest is to run,* unless the 


Clarkson vy. White, 4 J. J. Marsh. 529, 
20 AmD 229; Southerland v. Craw- 
ford, 2 J. J. Marsh. 369; Noland v. 
Richards, 1 J. J. Marsh. 582; Stagner 
Ve) Kox,| I J.0 J. “Marsh: 5563) Honore 
v. Colmesnil, 1 J. J. Marsh. 506; 
White vy. Guthrie, 1 J. J. Marsh. 503; 


een v. Davis, 1. J. J. Marsh. 
Mass.—American Circular Loom 


Co. v. Wilson, 198 Mass. 182, 84 NE 
133, 126 AmSR 409. 
Tenn.—Codwise v. Taylor, 4 Sneed 


346. 

Va.—Spoor vy. Tilson, 97 Va. 279, 
33 SE 609. 

[a] A decree for a certain amount 


“and upwards” is good for only the 
amount definitely fixed. Carter v. 
Lewis, 29 Ill. 500. 


[b] “Expenditures reasonably nec~ 
essary for her...and her chil- 
dren’ was held to include the ex- 


a farm on 
Berry v. 


penses of carrying on 
which the parties lived. 
Turner, 77 Ga. 58. 

[c] Decree of foreclosure.—A 
decree foreclosing a mortgage, which 
simply orders the payment of the 
sum due on the debt secured, without 
stating the amount, is erroneous. 
Tompkins v. Wittberger, 56 Ill. 
385. See also Mortgages [27 Cyc 
1654]. 

{d] A decree for redemption from 
a lien should specify the precise 
amount necessary to effect the re- 
demption. Stevens v. Coffeen, 39 Ill. 
148. See Liens [25 Cyc 685]; Mort- 
gages [27 Cyc 1645, 1654]. 

{e] A decree for distribution (1) 
should ascertain the amount of each 
share in the estate, and not leave 
long calculations and sets-off to be 
made by the vlerk to find each one’s 
share, especially where the clerk is 
required to travel out of the record 
to examine papers on file to make 
such estimates. An auditor should 
be appointed to make and report 
such estimates for the adoption or 
revision of the court. Roberts v. 
Males (bs eMions = Cy.) 299.0 C2eeAs 
decree .that administrators pay to 
heirs a gross sum ‘in such propor- 
tions as they are entitled to the same 
under the will,’ thus leaving judicial 
questions to the administrators, is 
erroneous. White v- White, 3 Dana 
(Ky.) 874. (8) See also Executors 
and Administrators [18 Cyc 659]. 

[f] Decree for sale.—When a de- 
eree subjects certain property to the 
satisfaction of a judgment, and or- 
ders a sale for that purpose, it must 
ascertain the precise amount for 
which the premises are liable, or it 
will be erroneous. Gauler v. Wohlers, 
12°Tll.:A. 594. 

{g] Where there are intervening 
plaintiffs with separate claims, the 
exact amount due to each should be 
settled by the decree. Rumsey v. 


‘People’s R. Co., 144 Mo. 175, 46 SW 


144. ; 
{h] Decree for surplus.—Where 
the surplus on the foreclosure of a 


mortgage is decreed to a codefendant, 


it is sufficient to find that there is 
due such codefendant an amount in 
excess of such surplus. Walker v. 
Abt; 83 Til.’ 226. 

35. Hards v. Burton, 79 Ill. 504; 
Spoor’ v. ~ Tilson; 97 “Var -289,- 33 “SH 


609. See also Mason vy. Chambers, 4 
J. J. Marsh. (Ky.) 401 (where two 
judges held that a decree for dam- 
ages on dissolution of an injunction 
should on its fact show the amount 
of such damages, and one judge held 
that it was sufficient if the damages 
appeared of record). 


36. Honore v. Colmesnil, 1 J. J. 
Marsh. (Ky.) 506. 

37. Honore vy. Colmesnil, 1 J. J. 
Marsh. (Ky.) 506. 

38. Redhead v. Baker, 86 Iowa 


251, 53 NW 114. 

{a] Illustration.—Where a _ de- 
cree gave judgment in a sum total 
upon eight several promissory notes, 
designated by their exhibit marks 
as introduced in evidence, and or- 
dered that a certain fund be applied 
to the payment thereof in the order 
of their maturity, but did not find 
the amount due upon each of such 
notes, it was held that reference 
might be had to the pleadings and 
other proceedings to ascertain the 
intention of the court, and to give 
effect to the decree. Redhead v. 
Baker, 86 Iowa 251, 53 NW 114. 

39. Ala.—Mobile, ete, R. Co. v. 
Talman, 15 Ala. 472. 

Ill.— Wilhite v. Pearce, 47 Ill. 413; 
Boston v. Nichols, 47 Ill. 353. 

Ind.—Wernwag v. Brown, 3 Blackf. 
457, 26 AmD 433. 

RA hatter v. Arnold, 11 B. Mon. 

Tenn.—Lewis vy. Baker, 1 Head 
ee Codwise v. Taylor, 4 Sneed 


[a] Amount to be fixed by master. 
—(1) A final decree for money 
should not leave the amount to be 
ascertained absolutely by a master. 
Mobile, ete.,, R. Co. v. Talman, 15 
Ala, 472; Boston vy. Nichols, 47 Ill. 
353; Arnold vy. Arnold, 11 B. Mon. 
(Ky.) 81; Lewis v. Baker, 1 Head 
(Tenn.) 385. (2) The reason is that 
defendant would have no opportunity 
of excepting to the master’s report. 
Codwise v. Taylor, 4 Sneed (Tenn.) 
346, 351 (where the court said: “To 
sanction such a practice would be to 
admit the delegation of judicial au- 
thority by the court... which, in 
a matter of this nature, is not allow- 
able, except upon an order of refer- 
ence for the information of the cnan- 
eellor; but the action of the master 
in such case must undergo the super- 
vision of the chancellor, and receive 
his sanction, and rest upon his judi- 
cial responsibility”). (3) References 
to masters generally see supra § 744 
et seq. 

40. Phillips v. Edsall, 127 Ill. 535, 
20 NE 801; Aldrich vy. Sharp, 4 Ill. 
261; Barstow v. McLachlan, 5 Ill. A. 
96 [aft 99 Ill. 641]; Cranmer v. Mc- 
Swords, 26 W. Va. 412. 

41. Morrison v. Smith, 130 Ill. 304, 
23 NE 241; Phillips v. Edsall, 127 Ill. 
535, 20 NE 801; Spoor v. Tilson, 97 
Va. 279, 33 SE 609. But see Barstow v. 
McLachlan, 5 Ill. A. 96 [aff 99 Ill. 
641]; Aldrich v. Sharp, 4 Ill. 261; 
Cranmer v. MeSwords, 26 W. Va. 412 
(in all of which cases it was held 
that it was the court’s duty to as- 
eertain the amount of principal and 
interest due at the time of the decree, 
and to direct the payment of that 
amount: with legal interest. thereon). 
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rate of ‘interest is uncertain.*? 


seribed.*> 
erees affecting land.*® 


tify the premises.*® 


decree.®? 


42. Mobile, etc., R. Co. v. Talman, 
15 Ala. 472. 

[a] Interest under foreign con- 
tract.—A decree was held fatally un- 
certain where it directed the pay- 
ment of a sum with interest, but 
failed to specify the rate of interest, 
which could not be ascertained from 
the record, the contracts upon which 
the decree was based having been 
made in other states. Mobile, etce., 
R. Co. v. Talman, 15 Ala. 472. 

43. Aldrich v. Sharp, 4 Ill. 261. 

44. Aldrich v. Sharp, 4 Ill. 261. 

45. Ala.—Mobile, ete, R. Co. v. 
Talman, 15 Ala. 472. 


See ORES v. Minogue, 29 Ark. 
ie 

Ind.—Thain y. Rudisill, 126 Ind. 
272, 26 NE 46. 

Iowa.—Citizens’ Sav. Bank. vy. 


Stewart, 90 Iowa 467, 57 NW 957. 

Ky.—Elliott v. Waring, SERA BSP 
Mon. 338, 17 AmD 69; Mudd v. Car- 
NICOwe ow ict. =16; Kennedy vy. Duncan, 
Hard. 365. 

Mo.—Rumsey v. People’s R. Co., 
144 Mo. 175, 46 SW 144. 

Tex.—Broxson v. McDougal, 63 
Tex. 193. 

W. Va.—Waldron v. Harvey, 54 W. 
Va. 608, 46 SE 608, 102 AmSR 959. 

{a] In establishing the ownership 
of bonds, a decree is erroneous which 
does not find the number of bonds 
belonging to each claimant, and does 
not indicate with certainty the par- 
ticular bonds referred to. Rumsey v. 
People’s R. Co., 144 Mo. 175, 46 SW 
144. 

46. See cases infra this note. 

{a] So much of land as necessary, 
etc.—A decree for the sale of so 
much of the land involved as may 
be necessary to satisfy the decree is 
sufficient. Barger v. Buckland, 28 
Gratt. (69 Va.) 850. 

[b] Description by acreage.—A 

decree directing the sale of a certain 
number of acres of land out of a 
specified larger tract, without fur- 
ther description, is void. Black v. 
Black, 95 Tex. 627, 69 SW 65; Wald- 
ron v. Harvey, 54 'W. Va. 608, 46 SE 
603, 102.AmSR 959. 
; [c] Description by metes and 
bounds.—Where plaintiff was en- 
titled to six hundred acres of land, 
and the decree described the land by 
courses and distances so as to em- 
brace more, the decree was held er- 
roneous. Kennedy v. Duncan, Hard. 
(Ky.) 365. 

{d] Abbreviations may be used in 
the description of land, where they 
_are well known. Citizens’ Sav. Bank 
v. Stewart, 90 Iowa 467, 57 NW 957. 

[e] Land not embraced in the de- 
cree.—A conveyance under a decree 
of foreclosure cannot pass the title 
to land not embraced in the decree, 
although included by mistake in the 


Where a eredit is 
allowed it must appear whether it is to be applied 
on the interest or on the principal,** and the date 
of application should also be specified.** 

The property affected should be specifically de- 
This rule is frequently applied to de- 
The description is sufficient 
if the land can be located therefrom,*? and a mis- 
take in the description is immaterial where, after 
rejecting it as surplusage, enough remains to iden- 
The record in the cause may 
be looked to for the purpose of ascertaining the 
extent of the interest affected by the decree *® or 
even the land itself,°° and the entire déscription 
may be by reference to the pleadings,®? although 
the better practice has been declared to require a 
complete description of the land on the face of the 
Of course a description by reference to 
the pleadings is insufficient where the property in 
question is not there described,®* and likewise, with- 


EQUITY 


cient.®° 


require.°* 


ee given in the conveyance. 


Laverty v. Moore, 33 N. Y. 658 [aff 
32 Barb. 347]. 

{f{] A decree in partition should 
be sufficient to enable the commis- 
sioners to separate the land covered 
by the decree from other lands. 
Black v. Black 95 Tex. 627, 69 SW 
65. See also Partition [30 Cyc 250]. 

g] A decree enforcing a vendor’s 
lien should so fully describe the land 
as to enable the officer to execute the 
decree intelligently. Murray v. Land, 
27, Dex. 789. 

47. Dunlap v. Byers, 110 Mich. 
109, 67 NW 1067; Broxson v. McDou- 
gal,,. 63eDex., 193. 

48. Thain v. Rudisill, 126 Ind. 
272, 26 NE 46; Willson v. Brown, 82 
Ind. 471; Campbell vy. Ayres, 6 Iowa 
339; Laverty v. Moore, 33 N. Y. 658; 
Brexson v. McDougal, 63 Tex. 193. 

Land erroneously included in de- 
cree see infra § 862 note 47 [a]. 

49. Haggins v. Peck, 10 B. Mon. 
(Ky.) 210. 

[a] MTlustration. — Where the 
court directs the interest of defend- 
ant in a particular tract of land to 
be sold to satisfy the purchase 
money, without stating in the decree 
the extent of that interest, the de- 
eree, although informal, will not be 
erroneous when there has been no 
disagreement in the statement of the 
parties in the pleadings as to the 
extent of that interest. Haggins v. 
Peck, 10 B. Mon. (Ky.) 210. 

50. Clapp v. McCabe, 155 N. Y. 
525, 50 NE 274 [aff 84 Hun 3879, 32 
NYS 425]. 

: Conegracrs of decrees see infra 
sins Fla.—Shepard v. Kelly,.2 Fla. 

4. 
Iowa.—Foster v. Bowman, 55 Iowa 
237, 7 NW 5138. 

Md.—Jones v. Belt, 2 Gill 106. 

N. J.—MecGee v. Smith, 16 N. J. 
Eq. 462. 

Va.—Barger v. Buckland, 28 Gratt. 
(69 Va.) 850. 

[a] Where the record has been 
lost or destroyed the contents of the 
petition, including the description of 
the land affected by the decree, may 
be proved by parol. Foster v. Bow- 
man, 55 Iowa 237, 7 NW 513. Com- 
pare Stagner v. Fox, 1 J. J. Marsh 
(Ky.) 556 (where the possibility of 
loss or destruction of the record is 
given as a reason for requiring the 
decree to be complete and certain on 
its face). 

52. Lawless v. 9 Bush 
(Ky.) 665. 

{a] MNlustration.—Where the bill 
was to enforce a lien on two tyacts 
of land, a decree ordering the sale 
of “the tract of land described in 
the petition” was held insufficient, 
as leaving it to the officer and look 


Barger, 


out reference, a description to which nothing in 
the record corresponds.** 
description by reference to recorded deeds is suffi- 


It has been held that a 


The directions of the decree must be specific,°® 
but no more so than the circumstances of the case 
It has been declared that the directions 
should be sufficiently specific to enable the officer 
charged with the execution of the decree to perform 
his duties without recourse to any other paper or 
to the pleadings.®§ 

Uncertainty in an interlocutory decree is not 
ground for reversal, where it may be removed by 
subsequent proceedings. oe 

[§ 845] D. Relief—1. 
tain equitable remedies are called for with sufficient 
frequency to create definite rules for framing the 
decrees in such eases,°° and equitable relief may be 
affected or circumscribed by the nature of the sub- 
ject matter of the suit,*t and while in the remedial 


In General: While cer- 


to the petition and ascertain there- 
from what land plaintiff desired to 
be sold. Lawless v. Barger, 9 Bush 
(Ky.) 665. 

53. Morrison  v. 
NisGe 354. 

54. Mudd y. Carrico, 4 Litt. (Ky.) 


16. 

55. Thain v. -Rudisill, 126 Ind. 
272, 26 NE 46; Lanman y. Crooker, 
97 Ind. 163, 49 AmR 487; Willson We 
Brown, 82 Ind. 471. 

56. Linde Air Products Co. v. 
Morse Dry Docks, ete., Co., 246 Fed. 
834, 159 CCA 136 [aff 239 Fed. 909]; 
Rice v. Dougherty, 165 Ill. A. 125; 
Beall v..New York, ete., Water Co., 


Laughter, 4% 


87 N. J. Eq. 390, 101 A 576. And see 
cases infra this note. 
[a] Designation of master. — 


Where a decree provides that it shall 
be executed by a special master it 
should designate the master. Alex- 
ander v. Wolley, 4 Ill. A. 225. 

[b] A decree directing the issue 
of execution on a certain date un- 
less a certain sum is paid prior to 
Such date is erroneous as leaving to 
the clerk the matter of ascertaining 
whether the condition on which the 
execution is to issue has been per- 
soreee: Donalds y. Piumb, 8 Conn. 

Performance of conditions of re- 
lief see infra § 849. 

57. See cases infra this note. 

[a] Order of payment.—If it 
makes no difference- which of two 
notes directed to be paid is paid first, 
defendant cannot object that the de- 
eree did not order the one first due 
Lit Ce peard. Pogue v. Clark, 25 

[b] A decree directing the build- 
ing of a bridge for certain purposes 
need not specify the character of the 
bridge more particularly than that 
it shall be proper and safe for such 
purposes. Carpenter v. Easton, etce., 
R. Co., 28 N. J. Eq.,.390. 


58. Lawless y. Barger, 9 Bush 
(Ky.) 665. 
59. Birchett v. Bolling, 5 Munf. 


(19 Va.) 442. 

60. Cross references: 

See articles dealing with particular 
remedies in equity, such as Ac- 
counts and Accounting §§ 129-137. 

Cancellation of Instruménits: § 202 
et seq. 

Creditors’ Suits § 161 et seq. 

Injunctions [22 Cye 957 et seq]. 

Quieting Title [32 Cyc 1877 et seq]. 

Reformation of Instruments [34 Cyc 
993 et seq]. 

SSN Performance [36 Cyc 789 et 
seq].: 

61. See articles dealing with par- 
ticular subjects, such as Executors 
and Administrators [18 Cye 1040]; 
Fraudulent. Conveyances [20 Cye 
816]; Infants [22 Cye 693 et seq]; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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whe 


~ § 845] 


exercise of its power a court of equity proceeds 
with a diseretion which is controlled by legal prin- 
ciples,*? as distinguished from arbitrary or capri- 
clous power,*? its power to grant relief is not cir- 
cumseribed by any fast or technical rule,*t and the 
court has a broad discretion in framing its decrees 
in order to adapt the relief to the circumstances of 
It will adjust the relief in such 
a way as to afford fair protection to the rights of 
all parties,°° and may grant any relief within the 
I The primary ob- 
ject of a decree in equity is to reach the ends of 


particular cases.% 


issues made by the pleadings.%7 


justice.°S Equity procedure is 

Liens [25 Cyc 685]; Mechanics Liens 

[27 Cyc 428 et seq]; Mortgages [27 

Me Ey nace ae Trusts [39 Cyc 

; Vendor and Purchaser a 
Wwe veal. abel 
| 2. omeisler y. Forster, 154 N. Y. 

229, 48 NE 534, 39 LRA 240 [rev 10 
App. Div. 43, 626, 41 NYS 742]. 

638. Ricé v. Rockefeller, 134 N. Y. 
eee Say yeaa AmSR 658, 17 LRA 

6 as 120 [rev 56 Hun 
| 516, 9 NYS 866]. c 

64. Roberts v. Leutzke, 39 Ind. A. 
| 577, 78 NE 635. 
| 65. U. S.—Hopkins vy. Grimshaw, 

T65)US S..342;. 358,17 SCt 401, 44 L. 
ed. 739; Sunflower Oil Co. v. Wilson, 
42 Us Se 313; 12) SC8U!235:435 Leeds 
1025; U. S. v. Standard Oil Co., 152 
| Fed. 290; In re Blake, 150 Fed. 279, 
80 CCA 167; Jones v. Missouri Edison 
| Hlectric Co.,. 144 Fed. 765, 75 CCA 
631; Samel v. Dodd, 142 Fed. 68, 73 
| CCA 254 [certiorari den 201 U. S. 646, 
26 SCt 761, 50 L. ed. 903]. 
|. Ala.—Zadek v. Burnett, 176 Ala. 
ba 57 S 447; Reese v. Kirk, 29 Ala. 
__ Ark.—Dickinson vy. Arkansas City 
jaermapr Co: 7.7 Arke"570;, 92) SW 21; 
113 AmSR 170; Norman vy. Pugh, 75 
Ark. 52, 86 SW 833. 

Cal.—Glenn vy. Bechtel, 93 P 78; 
Bechtel v. Wier, 152 Cal. 4438, 93 P 
75, 15 LRANS 549. 

Ga.—Mays v. Taylor, 7 Ga, 238. 

Ill.— Peoria v. Johnston, 56 Ill. 45; 
. Aldrich v. Sharp, 4 Ill. 261. 
dy Rr Rh re v. Howland, 11 Ind. 

Me.—Robinson vy. Clark, 76 Me, 493. 

Md.—In re Owing, 1 Bland 370, 17 
;}AmD 311. 

Mich.—Antoszewski v. City Plumb- 
ing Co., 185 Mich. 215, 151 NW 685. 
| N. J.—Newark vy. Erie R. Co., 75 
[N..J. Eq. 20, 71 A 620 [mod on other 
| grounds 76 N. J. Eq. 317, 74 A 505]. 

N. Y.—Zeiser v. Cohn, 207 N. Y. 
:407, 101 NE 184, 47 LRANS 186, 
| AnnCas1914C 493 [aff 144 App. Div. 
{$25, 129 NYS 625]; Russell Hardware, 
kste., Mfg. Co. v. Utica Drop Forge, 
Co.;195 N.Y. 54, 87°NE 788; 
kSadlier v. New York, 185 N. Y. 408, 
'78 NE 272; Valentine v. Richardt, 
pee: N.Y 272, 27 NE: 255 [aff 13 NYS 


| 


L417]; Hubbell v. Henrickson, 175 
IN. Y, 175, 67 NE 302; Baily v. Horn- 
thal, 154 N. Y. 648, 49 61 


National Trades- 


| men’s Bank v. Wetmore, 124 N. 


K372, 3 NYCivProc 1, 12 AbbNCas 12 
{rev 47 N. Y. Super. 393, 12 NYWkly 
IDig 52]; Albany City Sav. Inst. v. Bur- 
dick, 87 N. Y. 40, 183 NYWklyDig 575 
ii{rev 20 Hun 104, 56 HowPr 500, 
DNYWklyDig 435]; Henderson v. New 
York Cent. R. Co., 78 N. Y. 423; Madi- 
sson Ave. Baptist Church v. Oliver St. 
tBaptist Church, 73 N. Y. 82 [mod 
aIeN. Y. Super, 369]; Clark v. Hall, 
17 Paige 382; Smith v. Albany First 
Nat. Bank, 151 App. Div. 317, 135 
Wasey vy. Holbrook, 141 
See TyPAaiote INAS He PURE 
j 120 NYS 675]; 


Co." 109 
App. Div. 638, NYS 


152 [mod 
son other grounds 187 N. Y. 216, 79 
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cease."4 
usually elastic 


NE 1010]; Fox v. Erbe, 100 App. Div. 
343, 91 NYS 832 [aff 184 N. Y. 542 
mem, 76 NE 1095 mem]; Deposit Nat. 
Bank y. Rogers, 44 App. Div. 357, 61 
NYS 155; Webb v. Staves, 1 App. 
Div. 145, 37 NYS 414; Post v. West 
Shore R. Co., 50 Hun 301, 3 NYS 172; 
Champlain Stone, etce., Co. v. State, 
66 Misc, 434, 123 NYS 546; Asbyll v. 
Haims, 38 Mise. 578, 78 NYS 64; 
Moore v. Chase, 26 Mise. 9, 55 NYS 
621; Dreyfuss v. Seale, 18 Mise. 551, 
41 NYS 875 [rev on other grounds 37 
App. Div. 351, 55 NYS 1111]; Equita- 
ble L. Assur. Soc. v. Brennan, 30 
AbbNCas 260. 

N. C.—State v. Settle, 141 N. C. 
Peo ae, SE 445; Worth v. Gray, 59 


Okl.—Foster v. Hoff, 37 Okl, 144, 
131 P 531, AnnCas1916B 218. 

Wis.—State v. Northern Pac. R. 
Co., 157 Wis. 73, 147 NW 219. 

“Tt is laid down in the elementary 
works on equity jurisprudence, that 
there are many cases in which a sim- 
ple judgment for either party, with- 
out qualifications, or conditions, or 
pecuiiar arrangements, will not do 
entire justice ex zquo et bono to 
either party. Some modifications of 
the rights of both parties may be 
required; some _ restraints on one 
side; some adjustments involving re- 


ciprocal obligations or duties; some 
compensatory, or_ preliminary, or 
concurrent proceedings, to fix, con- 


trol, or equalize rights; some qualifi- 
cations or conditions, present or fu- 
ture, temporary or permanent, to be 
annexed to the exercise of rights, or 
the redress of injuries. In ali these 
cases, courts of common law cannot 
give relief. They have no forms of 
remedy adapted to the objects. ... 
But courts of equity are not so re- 
strained. Although they have pre- 
scribed forms of proceeding, the lat- 
ter are flexible, and may be suited 
to the different postures of the case.” 
Reese v. Kirk, 29 Ala. 406, 410. 
’ [a] TDlustrations—(1) ‘A court 
of equity does not feel itself bound 
to a rigid application of a rule that 
an invalid conveyance must be alto- 
gether set aside in order to give 
proper relief to one who has suffered 
thereby. Equitable relief may at 
times be worked out more efficiently 
by allowing a voidabie transaction 
to stand, upon condition that equita- 
ble compensation be made, than by 
avoiding it absolutely.” Sabre v. 
United Tract., etc., Co., 156 Fed. 79, 
88. (2) Generally a void estate will 
merely be declared void, but a con- 
veyance may be ordered. Russel v. 
Stinson, 3 Hayw. (Tenn.) 1. 

66. Ala—Nolen vy. Hast, 194 Ala. 
440, 69 S 826; Walker v. Miller, il 
Ala. 1067. 

Ark.—-Phillips v. Grubbs, 112 Ark. 
562, 167 Sw 101; Hall v. Wellman 
Lumber Co., 78 Ark. 408, 94 SW 43; 
Stirman v. Cravens, 33 Ark. 376. 

_D. C.—Northwest Eckington Impr. 
Co. v. Campbell, 28 App. 483. 

Hawaii.—Dudoit v. Spencer, 2 Ha- 
waii 493. 

Kan.—Romary v. Romary, 91 Kan. 
240, 137 P 982; Work v. Fidelity Oil, 
ete., Co., 79 Kan. 118, 98 P 801. 

Mich.—Antoszewski vy. City Plumb- 
ing Co., 185 Mich. 215, 151 NW 635; 
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enough to accomplish this result,®® and the court 
shapes its decree accordingly.”° 
go only so far as is just aud equitable,"! and is never 
justified in rendering an inequitable decree.72 
Complete relief.73 
the duty is imposed upon a court of equity, which 
has aequired jurisdiction, to consider and determine 
all the rights and claims of the parties relating to 
the subject matter, and to enter a decree that will 
finally determine them, to the end that a multiplie- 
ity of suits may be avoided and litigation may 
The decree should be framed to this 


The court should 


The power is conferred and 


Briggs v. Withey, 24 Mich. 136. 


Mo.—State v. Lucas, 236 Mo. 18, 
139 SW 348. 
N. J.—McKelway v. Armour, 10 


N. J. Eq. 115, 64 AmD 445. 

N. Y.—Travis v. Knox Terpezone 
Co., 165 App. Div. 156, 150 NYS 621 
[aff 215 N. Y..259, 109 NE 250, LRA 
1916A 542, AnnCas1917A 387]; Barnes 
v. Arnold, 23 Mise. 197, 51 NYS 1109. 


S. C.—Connor v. McCoy, 83 S. CG. 
165, 65 SE 257. 
Tenn.—Bradford vy. Cherry, 1 


Coldw. 57. 

Vt.—Smith y. Onion, 19 Vt. 427. 

Va.—Roberts vy. Jordans, 3 Munf. 
GQUiMVany £833 Us 

Wis.—State v. Northern Pac. R. 
Co., 157 Wis. 73, 147 NW 219. 

67. Ark.—Mason y. Gates, 90 Ark. 
241, 119 SW 70; Rugg v. Lemley, 78 
Ark. 65, 93 SW 570, 115 AmSR 17, 
8 AnnCas 291; Waterman vy. Irby, 76 
Ark. 551, 89 SW 844. 

Ky.—Smith y. Smith, 121 SW 1002. 

Mo.—Hicks v. Jackson, 85 Mo. 283. 

N. Y.—Satterlee v. Kobbe, 173 
N. Y¥. 91, 65 NE 952; Valentine v. 
Richardt, 126 N. Y. 272, 27 NE 255 
[aff 13 NYS 417]; Hale v. Omaha 
Nat. Bank, 49 N. Y. 626; Adee v. 
Hallett, 3 App. Div. 308, 38 NYS 273; 
Lewis v. Wilson, 17 NYS 128. 

Tn al ae v. Gilman, 22 Wis. 

See also infra § 854. 

68 Union Mill, ete., Co. v. Dang- 
berg, 81-Fed. 73. 

69. Peo. v. Campbell, 156 N. Y. 64, 
50 NE 417 [rev 22 App. Div. 170, 48 
NYS 183]. 

70. Blair v. Jones, (Ala.) 78 S 69; 
Scripps v. Sweeney, 160 Mich. 148, 
125 NW 72; Howard v. Buffalo, 211 
N. Y. 241, 105 NE 426 [rev 151 App. 
Div. 198,.122 NYS.01095,. 185° NYS 
303];.Kley v. Healy, 149 N. Y. 346, 
44 NE 150 [aff 9 Misc. 93, 29 NYS 3, 
and rearg den 150 N. Y. 565 mem, 44 
NE 1125 mem]. 

71. Work vy. Fidelity Oil, ete., Co., 

79 Kan. 118, 98 P 801. 
» 72, McCann vy. Chasm Power Co., 
Sl) ENE ACY? 8.0 0.951.05 VINEE A163 fatte d5i 
App. Div. 304, 136 NYS 383]; Lewis 
v. New York, etc., R. Co., 162 N. Y. 
202, 56 NE 540 {aff 40 App. Div. 343, 
57 ke 1053 (aff 25 Misc. 13, 54 NYS 
434)]. 

738. See also supra §§ 27, 117. 

74. U. S.—Wabash, etc., Canal Co. 
v. Beers, 2 Black 448, 17 L. ed. 327; 
Central Impr. Co. v. Cambria Steel 
Co., 210 Fed. 696, 127 CCA 184; Mec- 
Cormick v. Oklahoma City, 203 Fed. 
921, 122 CCA 215 [app dism 236 U. S. 
657, 85 SCt 455, 59 L. ed. 7714; Mc- 
Calmont v. Lawrence, 15 F. Cas. No. 
8,676, 1 Blatchf. 232. 

Ala.—Blair v. Jones, 78 S 69 (Code 
[1907] § 3212); Teal v. Pleasant 
Grove Local Union No, 204, 75 S 335 
(Code [1917] § 3212); Reese v. Kirk, 
29 Ala. 406. 

Ark.—Phillips v. Grubbs, 112 Ark. 
562, 167 SW 101; Chicot Lumber Co. 
vy. Dardell, 84 Ark. 140, 104 SW 1100; 
Place y. State, 77 Ark. 328, 92 SW 


242. 

Cal.—Pon v, Wittman, 147 Cal, 280, 
81 P 984, 2 LRANS 688; Vierra v. 
Fontes, 135 Cal. 126, 66 P 241; Mc- 
Pherson v. Parker, 30 Cal. 455, 89 


AmD 129; Ord y. McKee, 5 Cal. 515. 


662 [210.J.] 


end.*®> The final decree should dispose of all the is- 
sues,7* including those raised by a cross bill,” and 
should grant to defendant whatever relief may be 
necessary to render that granted to plaintiff equita- 
ble and just.7§ Moreover, a court of equity, having 
acquired jurisdiction for one purpose, may retain it 


for all purposes necessary to do 


between the parties, and determine all their rights 


in the controversy, even though 
involved which otherwise could be 


Ga.—Latimer  yv. Irish-American 
Bank, 119 Ga. 887, 47 SE 322; Ray v. 


Home, ete. Inv.;1,ete., Coz, k06 Ga. 

492, 32 SE 603; Carlton vy. Southern 

Mut. Ins. Cox 72° Gan3tl, 
Ida.—Burke Land, ete, Co. v. 


Wells, 7 Ida. 42, 60 P 87. 

Ill.—Oberein vy. Wells, 163 Ill. 101, 
45 NE 294; Wade vy. Bunn, 84 Ill. 
117; Funk v. Fowler, 179 Ill. A. 356; 
Whalen v. Billings, 1¢4 Ill. A. 281. 

Ind.—Roberts vy. Leutzke, 39 Ind. 
‘A. 517; 78 NE 685. 

Ind. T.—Foster v. Briggs Mach., 
ete., Co., 6 Ind. T. 342, 98 SW 120. 

Kan.—Martin y. Martin, 44 Kan. 
295, 24 P 418. 

Ky.—Asher v. Uhl, 122 Ky. 114, 87 
SW 307, 27 KyL 938, 93 SW 29, 29 
KyL 396; White vy. White, 3 Dana 
874; Lee v. Wickliffe, 1 T. B. Mon. 
110; Brand vy. Webb, 2 A. K. Marsh. 
574; Santa v. Crant, 12 Ky. Op. 89. 

Md.—Maryland Home F. Ins. Co. v. 
Kimmell, 89 Md, 437, 48 A 764; Hurtt 
v. Crane, 36 Md. 29. 

Mich.—Antoszewski y. City Plumb- 
ing Co,, 185 Mich. 215, 151 NW 6385; 


Graham vy. Elmore, Harr. 265. 

Miss.—Wofford v. Ashcraft, 47 
Miss. 641; Williams v. Stratton, 18 
Miss. 418. 


Mo.—Connecticut Mut. L. Ins. Co. 
v. Smith, 117 Mo. 261, 22 SW 623, 
38 AmSR 656; Real Est. Sav. Inst. 
v. Collonious, 63 Mo. 290. 

Mont.—Forrester yv. Boston, ete., 
Cons. Copper, ete., Min. Co., 29 Mont. 
397, 74 P 1088, 76 P 211. 

Nebr.—Hobson v. Huxtable, 79 
Nebr. 340, 116 NW 278 [vacating de- 
cree 79 Nebr. 334, 112 NW 658]; Al- 
bin vy. Parmele, 70 Nebr. 746, 99 NW 


646. 
N, J.—Beall vy. New York, etc., 
Water Co., 87.N. J. Eq. 390, 101 A 


576; Jones v. Fayerweather, 46 N. J. 
Bq. 237,.19 A 22; Jones v. Daven- 
port, 45 N. J. Eq. 77, 17 A 570 [rev 
on other grounds 46 N. J. Eq. 2387, 
19 A 22). 

N. Y.—Levy ‘v. Popper, 202 N. Y. 
552, 95 NE 697; Russell Hardware, 
etc., Mfg. Co. v. Utica Drop Forge, 
ete., Co., 195 N. Y. 54, 87 NE_788; 
Miller v. New York Edison Elec- 
trict Milume: vos 84 Nae orel 7,an76 
NE 734, 3 LRANS 1060, 6 AnnCas 
146, 35 NYCivProc 246; Steinbach v. 
Prudential Ins. Co. of America, 172 
N. Y. 471, 65 NE 281 [rev 62 App. 


Divael33yi TONY S e809 I1G eEbunter® “Vv. 
Manhattan R. Co., 141 N. Y. 281, 36 
NE 400; Dammert vy. Osborn, 140 


N. Y. 30, 35 NE 407; Lynch v. Met-: 


ropolitan. Hl) RR.) Co., 129 N. Y..274, 
29 NE 315, 26 AmSR 523, 15 LRA 
287, 21 NYCivProc 420, 28 AbbNCas 
1; Shepard v. Manhattan R. Co., 117 
N. Y. 442, 23 NE 30; Van Rensselaer 
v. Van Rensselaer, 113 N. Y. 207, 21 
NE 75; Carpenter v. Osborn, 102 N. Y. 
552, 7 NE 823; Henderson v. New 
York Cent., etc., R. Co., 78 N. Y. 423; 
Madison Ave. Baptist Church vy. Oli- 
ver St. Baptist Church, 73 N. Y,. 82; 
Williams v. New York Cent. R. Co., 
16° N. YY. 97, 69. AmD. 65i;Ingalsbe 
v. Murphy, 84 Hun 181, 32 NYS 569; 
Sutherland v. Rose, 47 Barb. 144; Mc- 
Donald v. New York, 113 App. Div. 
625, 99 NYS 122; Davin v. Davin, 105 
App. Div. 580, 94 NYS 281; Beck v. 
Allison, 4 Daly 421 [rev on other 
grounds 56 N, Y. 366, 15 AmR 430]; 
Jewett v. Maytham, 64 Misc. 488, 118 


EQUITY 


complete justice 


legal rights are 
enforced only in 


NYS 635; Midwood Park Co. vy. Baker, 
128 NYS 954. 

Or.—Adams y. Wilson, 6 Or. 391. 

Pa.—Zahn v. McMillin, 198 Pa. 20, 
47 A 976; Odd Fellows’ Say. Bank’s 
App., 123 Pa. 256, 16 A 606; Malone 
v. Shamokin Valley, etc., R. Co., 31 
LegInt 260. 

S. C.—Sheppard v. Green, 48 S. C. 
165, 26 SE 224, 

Tenn.—Allen y. Baugus, 
404, 

Tex.—Swope v. Missouri Trust Co., 
26 Tex. Civ. A. 133, 62 SW 947. 

Vt.—Day v. Cummings, 19 Vt. 496. 

Va.—Laurel Creek Coal, ete., Co. v. 
Browning, 99 Va. 528, 39 SH 156. | 

W. Va.—Custer v. Hall, 71 W. Va. 
119, 76 SE 188; Evans v. Kelley, 
49 W. Va. 181, 38 SE 497; Hotchkiss 
vy. Fitzgerald Patent Prepared Plaster 
Co., 41 W. Va. 357, 23 SE 576; West 
Virginia Oil, ete., Land Co. vy. Vinal, 
14 W. Va. 6387. 

Wis.—Franey vy. Warner, 96 Wis. 
222, 71 NW 81. 

“We quote with approval the fol- 
lowing sentence from the opinion of 
Mr. Justice Gray in Hefner v. North- 
western Mut. L. Ins. Co., 123 U. S. 
T47,otext: 756, 8 SCt. 337, 31. L. ed. 
309: ‘As was said by Lord Chancellor 
Talbot, and repeated by Chief Justice 
Marshall: ‘‘The court of equity in all 
cases delights to do complete justice, 
and not by’ halves.” Knight  v. 
Knight, 3 P. Wms. 331, 334, 24 Re- 
print 1088; Corbet v. Johnson, 6 F. 
Gas’; No. 3,218,,1 Brock 77’. Sara- 
sota Ice, etc, Co. vy. Lyle, 53 Fla. 
1069, 1074, 43 S 602. i 

{aj Termination and not instiga- 
tion of the controversy is the proper 
purpose of the decree. Caldwell v. 
daseanty 4 Pet, (U. S.) 190, 7 L. ed, 

8. 

{b] Termination as distinguished 
from creation.—‘‘A court of equity 
cannot, consistently with the prin- 
ciples which invariably govern it, 
decree the title to one party and the 
land to another; for this would be 
creating a controversy instead of 
settling one.” Whitesides y. Lackey, 
1 Litt. (Ky.) 80, 82. 

[c] Misjoinder of causes.—Where 
there has been a misjoinder of causes 
of action, but they are fully tried 
on their merits, there is no objec- 
tion to embodying full relief in the 
decree, to avoid further litigation. 
Saltman y. Nesson, 201 Mass. 534, 88 
NE 3. 

Relief down to time of hearing sce 
infra § 846. 

Relief as limited by parties see 
infra § 847. 

75. U. S.—Central Impr. Co. ‘vy. 
Cambria Steel Co., 210 Fed. 696, 127 
CCA 184. 

46 


Ark.—McGaughey  v. 
Cal—Kratt v. De Forest, 53 Cal. 


1 Swan 


Brown, 
Ark, 25 


656. 

Kan.—Reed y. Bostleman, 97 Kan, 
633, 156) Ps 718. 

Ky.—Asher v. Uhl, 122 Ky. 114, 87 
SW 307, 27 KyL 938, 98 SW 29, 29 
re 396; Waller v. Logan, 5 B. Mon. 

Mich.—Antoszewski v. City Plumb- 
ing Co., 185 Mich. 215, 151 NW 635; 
Scripps v. Sweeney, 160 Mich. 148, 
125 NW 72; Fitzhugh vy. Barnard, 12 
Mich. 104. 

Mo.—Ames y. Gilmore, 59 Mo. 537%. 


a court of law,’® such, for example, as the right to 
recover a specific sum of money or damages;°° but 
it is error to grant incidental relief without ad- 
judicating the main question.*? 
cannot be granted where it will involve the denial 
of a legal right.*? 

Hardship to defendant. While equity will not do 
that which is only a hardship to defendant and of 
no benefit to plaintiff,8* any reasons for denial of 
relief to which plaintiff would otherwise be entitled 


Equitable relief 


N. J.—Beall v. New York, etc., 
Water Co., 87 N. J. Eq. 390, 101 A 
576; Tate v. Field, 56 N. J. Eq. 35, 
37 A 440. 


N. Y.—Schermerhorn v. Talman, 14 
N. Y. 93; Stillman y. Olean, 184 App. 
Div. 3238; 171 NYS 445. 

Pa.—Wilson v. Getty, 57 Pa. 266. 

Porto Rico.—Semidey vy. Central 
Aquirre Co., 7 Porto Rico Fed, 185, 


Ss. D.—Grewing v. Minneapolis 
Threshing-Mach. Co., 12 S. 127, 
80 NW 176. 

Tenn.—Leverton y. Waters, 7 
Coldw. 20. \ 


Tex.—Smith y. Doak, 3 Tex. 215. 

Wis.—State vy. Northern Pac. R. 
Co., 157 Wis. 73, 147 NW 219; Wins- 
low v. Crowell, 32 Wis. 639. 

76. Tenabo Min., etc., Co. vy. Bates, 
220 Fed. 756, 136 CCA 362; Peck v. 


Ayers, etc.,- Tie .Co.,, 116 Fed. -273, 
53 CCA 551. 
[a] Application of rule—In a 


stockholder’s suit for.the winding up 
of a mining corporation, the sale of 
its property, and distribution of the 
procdeds, on the alleged ground of 
insolvency and fraudulent conduct of 
its officers and directors, on all of 
which allegations issue was joined 
and full proofs taken, the entry of 
an order appointing a receiver, with 
instructions to sell all of the prop- 
erty of the corporation, without de- 
termining any of the issues so tried 
and submitted, was unauthorized and 
erroneous. ‘Tenabo Min., ete., Co. v. 
Bates, 220 Fed. 756, 136 CCA 362. 

[b] Right of possession.—(1) In 
a suit to set aside a conveyance of 
real estate, where the right of pos- 
session is in issue and depends upen 
principles of equity that must nec- 
essarily be determined by the court, 
it is the duty of the court to deter- 
mine the right of possession and, if 
all parties interested are before the 
court, to put the party who is en- 
titled thereto in possession. Albin v. 
Parmele, 70 Nebr. 746, 99 NW 646. 
(2) The charcellor, having found 
that the deed upon which defendant 
based its claim to the property in- 
volved was fraudulent and should 
therefore be canceled, was warranted 
in proceeding to make his decree ef- 
fectual by directing that defendant 
restore to complainant the possession 
of the property of which it had 
wrongfully, about the time of the 
institution of the suit, dispossessed 
him. Pinellas Packing Co. vy. Clear- 
water Citrus Growers’ Assoc., (Fla.) 


78 S 16. 

{c] Omitting incidental relief.— 
Defendants cannot complain that the 
court failed to award partition which 
had been prayed merely as incidental 
to main relief, where they did not 
seek it, and were not independently 
entitled thereto. Ragor vy. Brenock,,. 
175 Ill, 494, 51 NE 888, 

77. See infra § 850. 

78. See infra § 

79. See supra § 117. 

80. See supra § 122. 


Si... Peck; Vi. Ayers, 6tes Dies Conn 
116..Fed.,. 278, 58 CGA 551. ‘ 
Legal relief when equitable — 


grounds fail see supra § 128. 
82. 

Trust Co., 243 Pa. 268, 90 A 189. 
Baulty follows the law see supra 


184, ; 
83. Seeger v. Mueller, 133 Ill. 86, 4 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number, 


. 


Colonial Trust Co. v. Central — 


ro ‘ole ae 
ara 


Leonard y. Hotel 


$§ 845-846]. 


must be such as to make it appear that the relief 
may result oppressively or to the undue prejudice 
of defendant,** and where plaintiff clearly estab- 
lishes his right the court must award the appro- 
priate relief without considering inconvenience to 


defendant.®® 
_ Purpose of parties. 


New questions. 


24 NE 513 [aff 28 Ill. A. 28]; Conger 
v. New York, etc., R. Co., 120 N. Y. 
29, 23 NE 983; Columbia College v. 
Thacher, 87 N, Y. 311, 41 AmR 365; 
Majestic (Col, 17 
50 NYS 1044; Citizens’ 

v. Susquehanna Boom 


Mise. 229, 
Electric Co. 


Co., 227 Pa, 448, 76 A 203. 


84. Rice v. Rockefeller, 134 N. Y. 
174, 31 NE 907, 30 AmMSR 658, 17 LRA 
237, 29 AbbNCas 120 [rev 56 Hun 
516, 9 NYS 866]. 

85. Woodruff vy. North Bloomfield 
Gravel Min, Co., 18 Fed. 753; Suther- 
Jand v. Rose, 47 Barb. (N. Y.) 144. 

86. Ritchie v. McMullen, 79 Fed. 
522, 25 CCA 50 [mod McMullen v. 
Ritchie, 64 Fed. 253]; Doremus v. Na- 
tional Cotton Impr. Co., 39 App. (D. 


| Cy) 295. 


87. Vassar College v. Loose-Wiles 


| Biscuit Co., 197 Fed. 982; Roberson vy. 
| Rochester Folding Box Co., 171 N. Y. 


19538, 
| DURA 478 [rev 64 App. Div. 30, 


-4109)]. 


Kiaway, 
)) Bauer vy. International Waste Co., 201 
| Mass. 197, 87 NE 637; McMurtrie v. 
(Guiler, 


(60 N. H. 356. 


64 NE 442, 89 AmSR 828, oa 
7 


344, 65 NYS 
Southern Pac. R. Co. v. Allen, 


NYS 876 (aff 32 Misc. 
88. 


| 5 Cal. Unrep. Cas. 51, 40 P 752 [writ 


of error dism 173 U. S. 479, 19 SCt 


| 518, 43 L. ed. 775]; Bannon v: Jack- 


son, 121 Tenn. 381, 117 SW 504, 130 
AmSR 788, 17 AnnCas 77. 

89. Southern Pac. R. Co. v. Allen, 
5 Cal. Unrep. Cas. 51, 40 P 752 [writ 
of error dism 173 U. S. 479, 19 SCt 
518, 43 L. ed. 775]. 
_ 90 U. S.—Cavender vy. Cavender, 
Li4  WeUS.,464,-5» SCt 955, °29/L. ‘ed. 
212; Randel v. Brown, 2 How. 406, 11 
L. ed. 318;' McCormick vy. Oklahoma 
ity, 203. Fed. 921, 122 CCA 215 [app 
dism 2386 U. S. 657, 35 SCt. 455, 59 
i. ed. 771]; Denver v. Mercantile 


| Trust Co., 201 Fed. 790, 120 CCA 100 


fmod 161 Fed. 769]; Richardson v. 
Green, 6). Fed. 423, 431, 9 CCA 565. 
Cal.—Southern Pac. R. Co. v. Al- 
ten, 5 Cal. Unrep. Cas. 51, 40 P 752 
fwrit of error dism 173 U. S. 479, 19 
SCt 518, 43 L. ed. 775]. 
- Conn.—Duessel v. Proch, 78 Conn. 
$43, 62 A 152, 3 LRANS 854. 


Del.—Metropolitan L. Ins. Co. v. 
O’Donnell, 102 A 163. 
Ga.—Ross v. Stokes, 64 Ga. 758. 
Tll.—Kelly v. Galbraith, 186 Ill. 


593, 58 NE 431; Brown v. Miner, 128 


Til. 148, 21 NE 223; Pennsylvania Co. 
vy. Bond, 99 Ill. A. 535 [aff 202 Il}. 


95, 66 N@ 941]; Dorn v. Lawrence, 


MinalilsvAG 2241. 
Iowa.—Blake v. Blake, 13 Iowa 40. 
Mass.—Hanscom y. Malden, ete., 


Gas Light Co., 220 Mass. 1, 107 NE 
| 426, 
- United Shoe Mach. Co., 215 Mass. 116, 
1 102 NE 312; Day v. Mills, 213 Mass. 


AnnCasi917A 145; Strout v. 


Wordyce v. Dill- 


585, 
404, 99 NE 166; 


109 NE 1113; 
212 Mass. 


183 Mass. 451, 67 NE 358. 
N. H.—Clark y. Clark, 62 N. H. 267; 
Ashuelot R. Co. v. Cheshire R. Co., 


N. Y.—Bloomauist v. Farson, 222 


IN. Y. 375, 118 NE 855; Lightfoot v. 
] 
| AmSR 817, 29 LRANS 119, 19 AnnCas 
(747 [rev 132 App. Div. 452, 116 NYS 
1904]; 
h195 WN. Y. 231, 88 NE 53 [rev 122 App. 


Davis, 198 N. Y. 261, 91 NE 582, 139 


Delaware Trust Co. v. Calm, 


se 0! The purpose or motive of 
the parties in bringing on the litigation does not 
affect the duty of the court in granting relief, where 
the rights sought to be enforced are clear.*° | 

In a case which is concededly 
new to the court it is important that the court 
should have in mind the effect upon future litiga- 
tion and upon the development of the law which 


EQUITY 


Div. 560, 107 NYS 313]; Rosenberg v. 
Haggerty, 189 N. Y. 481, 82 NE 503; 
Miller v. New York Hdison Electric 
Illum. Co., 184 N. Y. 17, 76 NE 734, 
3 LRANS 1060, 6 AnnCas 146 [rev 
Ne PADD ee DLV OS Os eb oe IN YS es LOO Ss 
Koehler vy. New York El. R. Co., 159 
N. Y. 218, 53 NE 1114 [aff 9 App. Div. 
449, 41 NYS 209]; Sherman y. Fos- 
ter, 158 N. Y. 587, 53 NE 504 [aff 
91 Hun 637 mem, 36 NYS 1133 mem]; 
Van Allen v. New York El. R. Co., 
144 N, Y. 174, 38 NH 997 [aff 3 Misc. 
53, 634, 22 NYS 1704]; Haffey v. 
Lynch, 143 N. Y. 241, 38 NH 298 [rev 
68 Hun 507, 23 NYS 59]; Dammert 
v. Osborn, 140 N. Y. 30, 35 NE 407 
[rev 65 Hun 585, 20 NYS 474]; Pond 
v. Harwood, 139 N. Y. 111, 34 NH 
768; Kilbourne vy. Sullivan County, 
ASTIN. Y.0; Oo INE ne 9 Patt 62.sebun 
210, 16 NYS 507]; Peck v. Goodber- 
lett, 109 N. Y. 180, 16 NE 350; Spears 
vi New) York,).87) Navy.i-359 \fafi 21 
Hun 584]; Madison Ave. Baptist 
Church y. Oliver St. Baptist Church, 
73 N. Y. 82; Haddow v. Lundy, 59 
Nis Ye 320) [afi 3. Dhompss ic. 0717; 
Dyckman jv. Valiente, 42 N. Y. 549 
{aff 43 Barb. 131, 28 HowPr 346]; 
Union Bag, etc., Co. vy. Allen Bros. 
Co., 107 App. Div. 529, 539, 95 NYS 
214; Burke vy. Rhoads, 82 App. Div. 
325, 79 NYS 407, 81 NYS 1045; Auch- 
incloss v. Metropolitan El. R. Co., 69 
App. Div. 63, 74 NYS 534; Chanler 
v. New York El. R. Co., 34 App. Div. 
305, 54 NYS 841; Webb v. Staves, 1 
App. Div. 145, 37 NYS 414; Watkins 
v. Vrooman, 51 Hun 175, 5 NYS 172 
{rev on other grounds 123 N. Y. 211, 
25 NE 322]; Turl v. New York Con- 
tracting Co., 46 Misc. 164, 93 NYS 
1103; Kent v. Binghamton, 40 Misc. 
1, 81 NYS 198; Asbyll v. Haims, 38 
Misc. 578, 78 NYS 64; Moore vy. Chase, 
26 Misc. 9, 55 NYS 621; Dyer v. Dyer, 
17 Misc. 421, 41 NYS. 198; Leonard 
v. Hotel Majestic Co., 17 Misc. 299, 
40 NYS 1044; Smallwood v. Schwie- 
tering, 12 Misc. 645 mem, 33 NYS 
1134; Gay v. Gay, 10 Paige 369. 
Oh.—Drake v. Brackett, 1 Oh. Dec. 
(Reprint) 56, 1 WestLJ 395. 


Okl.i—Superior. Oil, ete, Co. v. 
Mehlin, 25 Okl. 809, 108 P 545, 138 
AmSR 942. 


Pa.—Hiester v. Gowglersville Band, 
24 Pa. Dist. 765. 

Tenn.—Bannon vy. Jackson, 121 
Tenn. 381, 117. SW 504, 130 AmSR 
788, 17 AnnCas 77. 

Vt.—Waterman vy. Buck, 58 Vt. 
519, 8 A 505; Downer v. Wilson, 33 


AV item ils : 

[a] Mlustrations. — (1) Where 
pending suit for an injunction the 
grounds on which it is sought cease 
to exist, defendant is entitled to a 
dismissal of the bill. Hale v. 
Jenkins, 55 Misc. 119, 106 NYS 282; 
Brown y. Cole, 105 NYS 196. (2) 
Where the performance of a contract 
is compieted after the filing of a 
bill for specific performance and for 
an injunction against a contract be- 
tween defendant and a third per- 
such relief cannot be granted. 


son, 
McCormick v. Oklahoma City, 203 
Bedweo2ie ae "CCAR 215. [app dism 


936) Un SS. 657, 3d,05Ct; 450,409)... ed. 
utiles (3) In an action to remove 
a cloud on title, deeds procured by 
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would necessarily result from a step far outside of 
the beaten path of common law and equity.’? 

[§ 846] 2. Time to Which Relief Relates. 
While a decree in equity generally operates upon 
the parties and subject matter as they stood at the 
commencement of the suit,®> it does so only to sub- 
serve the ends of justice,*® and where a radical 
change in the ultimate rights of the parties has 
been brought about by the passing of time, and 
knowledge of this change is judicially before the 
court or is brought in by appropriate pleading, its 
decree is addressed to the rights existing, not at 
the commencement, but at the time of the determi- 
nation of the suit,°° provided there was sufficient 


plaintiff to all the land in contro- 
versy pendente lite are admissible, 
where he had a tax title to the land 
when the action was commenced, and 
Was in actual possession of a part of 
it. Ne-Ha-Sa-Ne Park Assoc. v. 
Lloyd, 25 Misc. 207, 55 NYS 108 [aff 
45 App. Div. 631 mem, 61 NYS 1143 
mem]. (4) Where it appears on the 
trial that there is any equitable rea- 
son why a set-off acquired after the 
suit was brought should be allowed, 
the court has jurisdiction to direct 
it to be done. Pond v, Harwood, 139 
Ny Y. 111, 34 NE 768. (5) Where, 
after commencement of a suit to re- 
form an insurance policy, the in- 
sured dies, the assignee of the bene- 
ficiary may serve a supplemental 
complaint and obtain relief. Hunt v. 
Provident Say. L. Assur. Soc., 77 App. 
Div. 338, 79 NYS 74. (6) A mort- 
gage maturing pending suit to fore- 
close it and other mortgages may be 
included in the decree of foreclosure, 
no objection in this regard having 
been made on the trial. Sherman v. 
Foster, 158 N. Y. 687, 53 NE 504. 
(7) In foreclosure proceedings the 
amount due on the mortgage and 
the vights of the parties are to be 
determined at the date of the judg- 
ment decree, and not at the date of 
the commencement of the foreclosure 
proceedings. Johnson vy. Velsor, 43 
Mich. 208, 5 NW 265; Clark v. Clark, 
62 N. H. 267. (8) Installments of a 
mortgage debt falling due pending 
suit to foreclose miay be recovered. 
Jordan vy. Clark, 16 N. J. Eq. 243. 
(9) Payments which a mortgage re- 
quires the mortgagor to make may 
be recovered by the mortgagee in 
his suit to foreclose, although he 
does not make them until after his 
bill is filed. Brown y. Miner, 128 
Ill. 148, 21 NE 223. (10) Interest 
accruing on a mortgage debt pending 
suit to foreclose may be recovered. 
Jordan vy. Clark, supra. (11) Rents 
accruing after the filing of the bill 
may be allowed where a decree for 
rents is proper under the pleadings. 
Kelly v. Galbraith, 186 Ill. 593, 58 NE 
431. (12) Where it is objected that 
the mortgaged premises are subject 
to an inchoate right of dower, evi- 
dence of a release of such dower 
executed subsequently to the com- 
mencement of the suit is admissible 
in a suit for specific performance of 
a contract to purchase a bond and 


mortgage. Reiners y. Niedderstein, 
55 App. Div. 80, 67 NYS 41. (18) 
Plaintiff in specific performance is 


entitled to relief where defendant’s 
title is cleared before the decree is 
rendered. Rosenberg v. Haggerty, 189 
Ni. | Xen, 481s 82K UNE 50 8s4 Elaiteyis vj 
liynch, 1438 N: Y. 241, 38 NE 2983 
Whalen v. Stuart, 123 App. Div. 446, 
108 NYS 3855 [rev on other grounds 
194 N, Y. 495, 87 NE 819]; Miller v. 
Cramer, 48 S. C...282, 26 SH 657; 
Lesesne v. Witte, 5 S. C. 450. See 
also Specific Performance [86 Cyc 
CaaS bl 

[b] Statutes and ordinances af- 
fecting rights—(1) The plaintiffs 
rights, when dependent on statute, 
will be determined with reference to 
the statute in force when the relief 
is granted. Dieterich vy. Fargo, 194 
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foundation for the suit when it was commenced,** 
and such relief is pertinent to that sought by the 
bill,°? and provided further it would. be equitable 
and just to recognize the intervening rights.%* 
Where there is a difference between the condition 
of the matters involved at the commencement of 
the suit and at some prior time, and such difference 
is shown by the pleadings and evidence, defendant 
is entitled to the benefit thereof on the hearing,®* 
and where the allegations of the bill refer to the 
condition at the time the bill is filed plaintiff’s re- 
Where a portion of 
the obligation sued on is not mature the decree may 
provide for the enforcement of future installments 
This rule has its 
most frequent application in suits to foreclose mort- 
Where defendant disenables himself pend- 
ing suit in equity to comply with an order for spe- 
cifie relief, the court will grant alternative relief,°® 


lief is limited accordingly.®® 


upon due notice to defendant.°® 


e 
gages.°! 


N. Y. 359, 87 NE 518, 22 LRANS 696 | 
[rev 119 App. 315, 104 NYS 334 (aff 
52s Mise. 200,°102 NYS 720)]- (2) 
Where the complaint in a suit by a 
city for taxes filed before the adop- 
tion of L. (1903) p 1187 ¢c 522, au- 
thorizing it to collect taxes’ either 
by action, or by supplementary. pro- 
ceedings, or by foreclosure of tax 
liens, included all the facts and 
sought the relief involved in the 
granting of a deficiency judgment 
against the owner personally, the 
city was entitled to the judgment 
authorized by the act. Rochester v. 
Rochester R. Co., 109 App. Div. 638, 
96 NYS 152. (3) “The public policy 
of the state [with reference to per- 
petuities] should be determined by 
the situation existing at the time the 
court.is required to make a decree 
disposing of the [testamentary] fund, 
and so the act of 1893 (Chap. 101, 
Laws of 1893), ‘to regulate gifts for 
charitable purposes,’ might be con- 
sidered as indicating an intention on 


the part of the legislature to en- 
force and uphold such gifts not 
theretofore recognized as_ valid.” 


Dammert v. Osborn, 140 N. Y. 30, 31, 
35 NE 407. (4) In a suit to enjoin 
a city from impairing contractual 
rights claimed under an ordinance, 
the relief may include an injunction 
against an ordinance passed pending 
suit. Denver v. Mercantile Trust 
Co., 201 Fed. 790, 120 CCA 100. 

[c] Damages may be allowed 
down to the time of the trial. ‘Hunt- 
er v. Manhattan R. Co., 141 N. Y. 
281, 36 NE 400 [aff 61 N. Y. Super. 
312; 22 NYCivProc 309, 19 NYS 7038, 
29 AbbodNCas 15]; Lynch vy. Metropoli- 
tan El R. Co., 129 N. Y. 274, 29 NE 
315, 26 AmSR 523, 15 LRA 287; Madi- 
son Ave. Baptist Church vy. Oliver 
St. Baptist Church, 73 N. Y. 82 [mod 
41 N. Y. Super. 369]; ,Gerow v. Lib- 
erty, 106 App. Div. 357, 94 NYS 949; 
Champagne v. Powell Medicine Co., 
48 App. Div. 344, 63 NYS 26; Otten 
v. Manhattan R. Co., 2 App. Div. 396, 
37 NYS ¢82; Barrick v.. Schiffer- 
decker, 48 Hun 355, 1 NYS 21; Smith 
v. New York El. R. Co., 18 NYS 132; 


Kane v. Manhattan R. Co., 17 NYS 
109. 
[ad] Where defendant tries to 


evade the purpose of the suit and to 
destroy the value of the relief asked, 
the court will be more stringent in 
the relief granted. Russell Hard- 
ware, etc., Mfg. Co. v. Utica Drop 
Forge, Ete, CO, LIS IN. OS 5487 ONE 
788. 

[e] After appeal.—Where an or- 
der overruling a demurrer is affirmed 
a defense thereafter accruing is 
available. Straus v. American Pub. 
Assoc., 45 Mise. 251, 92 NYS 153. 

{[f] Where the suit is conducted 
as an action at law the relief will 
mot be granted as of the date of the 


EQUITY 


done.” 


decree. Ostrom v. 20 Misc. 
177, 45 NYS 852. 
Amended bill see supra § 627. 
Prayer for general relief as au- 
thorizing disposition of matters 
arising pending suit see infra § 858. 
Supplemental bill see supra § 659. 
91." ‘Land? v. “Cowan; 19) “Ala. “29'7; 
Hill v. Hill, 10 Ala. 527; Sherman v. 
Roster, 158  N.. Y. 587. 53 “NE 504: 
Farmers’ L, & T. Co. v. United Lines 
Tel. Co., 47 Hun 315, 14 NYSt 269, 28 
NYWklyDig 188. Compare Richard- 
son vy. Green, 61 Fed, 423, 9 CCA 
565 (where.relief was granted on a 


Greene, 


showing that the probate of a will,- 


necessary to the original relief 
sought, had been made after the fil- 
ing of the bill). 

[a] Dlustrations.—(1) Where one 
of several mortgages sued on ma- 
tures pending suit, it cannot be fore- 
closed therein unless those which 
were due at the commencement of 
the suit are foreclosed. Sherman v. 
Foster, 158 N. Y. 587, 538 NE 504. (2) 
Where by reason of certain transfers 
plaintiff in a mortgage foreclosure 
suit became vested with a _ better 
right or cause of action it did not 
have before, such right or cause of 
action could not by a supplemental 
complaint be tacked on to the orig- 
inal. Shepard, etc., Lumber Co. v. 
Hurd, 55 App. Div. 627, 66 NYS 766, 
8 NYAnnCas 264. (3) Where an 
action was brought by a receiver 
of a judgment debtor under a void 
appointment, a valid appointment 
after the commencement of the ac- 
tion could not be set up by a sup- 
plemental complaint. Banigan 
Nyack, 25 App. Div. 150, 49 NYS 19 

92. Denver v. Mercantile Trust 
Co., 201 Fed. 790, 120 CCA 100; Jor- 
dan y. Clark, 16 N. J. Eq. 248. 

{a] Ilustration.—On a bill to re- 
cover interest on a legacy the decree 
eannot be made for the _ principal 
falling due after commencement of 


We 
9. 


the suit. Jordan vy. Clark, 16 N. J. 
Hq. 2438. 
93. Alexandria Mechanics’ Bank y. 


Seton, 1 Pet. (U.'S.) 299, 7 L. ed. 152. 
“The court is not bound to take 
notice of any interest acquired in 
the subject-matter of the suit, pend- 
ing the dispute.” Alexandria Me- 
chanics’ Bank v. Seton, supra. 

{a] DIllustration.—In a suit to 
compel the transfer of corporate 
stock on the corporation’s books from 
a trustee to the cestui que trust, 
the court will not notice a pendente 
lite transfer from the trustee to the 
corporation, made with notice on the 
part of the corporation of the ca- 
pacity in which the trustee held the 


stock. Alexandria Mechanics’ Bank 
V. Seton, Ll Pet CU lS.) p20 oN sO ng 
L. ed. 152. 


94. Winnipiseogee Lake Co. vy. 


Young, 40 N. H. 420. 


as by compelling compensation to be mad 

Nunc pro tunc relief. According to the general, 
and perhaps technically proper use in legal par- 
lance, the term ‘‘nune pro tune’’ appertains to cor- 
rections in legal proceedings; but in a broader sig- 
nification the term may be applied to that form of 
relief whereby the court treats something as done 
which might, and ought, to have been done and in- 
vests such constructive performance with original 
validity as.of the time when it should have been 
Whether the power to grant such relief 
should be exercised in any particular instance rests 
in the broad administrative discretion of the court.* 

[§ 847] 3. In Relation to Parties *—a. 
General. The rights of all parties to the suit should 
be determined by the decree.® 
cree must be confined to the adjudication of the 
rights of parties to the suit.® 
dispensable parties no decree whatever can be ren- 


-[T8§. 846-847 


e,99 


In 
Conversely, the de- 


In the absence of in- 


95. Winnipiseogee Lake -Co. v. 
Young, 40 N. H. 420. 
96. Fleming vy. Soutter, 6 Wall. 


(U. S.) 747, 18 L. ed. 847; Dancel v. 
Goodyear Shoe Mach. Co., 137 Fed. 
157 [aff 144 Fed. 679, 75 CCA 481 
(certiorari den 202 U. S. 619, 26 SCt 
765, 50 L. ed. 1174)]. See also Libly 
v. Rosekrans, 55 Barb. (N. Y.) 202 
(holding that it was proper to de- 
cree that complainant should have 
judgment and execution for future 
installments of the debt sued on); 
Rochester vy. Rochester R. Co., 109 
App. Div. 638, 96 NYS 152 [mod on 
other grounds 187 N. Y. 216, 79 NE 
1010] (holding that a judgment in an 
action for a local assessment payable 
in installments properly included the 
installments not due, where it pro- 
vided that no execution should issue 
for the future installments until 
due). But see Boston v. Nichols, 
47 Ill. 353 (where the validity of a 
decree for future installments is 
questioned). 

97. See Mortgages [27 Cyc 1653]. 

98. Miller v. Doran, 151 Ill. A. 527 
[aff 245 Ill. 200, 91 NE 1039]. 

99. Barz v. Sawyer, 159 Iowa 481, 
141 NW 319. See also supra § 123; 
infra § 858. 

1. State vy. Northern Pac. R. Co., 
157 Wis. 738, 147 NE 219. See also 
supra §§ 828, 836. 

2. State v. Northern Pac. R. Co., 
157 Wis. 73, 147 NW_219. 

[a] Ilustration.—If a corporation 
fails to comply with the iaw as to 
making the record and paying the 
excise fee required upon increasing 
capital stock, because of excusable 
mistake in respect to the matter, 
but is ready and willing to comply 
with such requirements as soon as 
known, and conditions arise during 
the delay rendering annulment of 
the efforts to make such increase 
prejudicial to private and _ public 
rights, the court may require the 
corporation to do, presently, what it 
neglected to do seasonably, and with- 
out additional burden because of the 
delay, and may give the late per- 
formance original validity by deny- 
ing, upon equitable grounds, the use 
of judicial remedies to any further 
extent. State v. Northern Pac. R. 
Co., 157 Wis. 73, 147-NW 219. 

Maxim see supra § 190. 

3. State v. Northern Pac. R. Co., 
157 Wis. 73, 147 NB 219. 
4. Parties generally 

§ 253 et seq. 

5 See supra § 845. 

6. U. S—New York Fourth: Nat. 
Bank vy. New Orleans, etc., R. Co., 
11 Wall. 624, 20 L. ed. 82; Hagan 
v. Walker, 14 How. 29, 14 L. ed. 312; 
Russell v. Clark, 7 Cranch 69, 3 L. ed. 
271; Hyams y. Old Dominion Co., 204 
Fed. 681 [mod on other grounds 209 


See supra 


Fed. 808]; Collins Mfg. Co. vy. Fergu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


+ 
q 


| 


| v. Macon, 


dered.” 


interests or liabilities sufficient to 


son, 54 Fed. 721; Hamilton v. Savan- 
nah, ete., R. Co., 49 Fed. 412; Garnett 
10 F. Cas. No. 5,245, 2 
Brock. 185; Joy v. Wirtz, 13 F. Cas. 
No. 7,554, 1 Wash. C. C. 517; Young v. 


| Cushing, 30 F. Cas. No. 18,156, 4 Biss, 


| 434; 


1268; 


456. 

Ala.—Gill v. More, 76 S 453; Car- 
a vy. Draughon, 154 Ala. 430, 45 S 

Ark.—Sisk vy. Almon, 34 Ark. 391. 

Cal.—Bachman y. Sepulveda, 39 
Cal. 688. 

Colo.—Buck y. Webb, 7 Colo. 212, 
eae Paks 

Fla.—Worley v. Dade County Se- 
curity) Co. 52) Ma. 666; 42° S 527. 

Ill.—Orthwein v. Thomas, 127 Ill. 
554, 21 NE 4380, 11 AmSR 159, 4 LRA 
Palmer vy. Snell, 111 Ill. 161; 
Pratt v. Pratt, 96 Ill. 184; Murphy v. 
Orr, 32 Ill. 489; Prieto v. Duncan, 22 
Till. 26; Bonahm y. Galloway, 13 Ill. 
KOO Sveeckcnoly Tiles MN A. Abs 
Sill v. Pate, 133 Ill. A. 423 [mod on 
other grounds 230 Ill. 39, 82 NE 356]; 
Rice v. Goldberg, 26 Ill. A. 603. 

Ind.—Shaw v. Hoadley, 8 Blackf. 


| 165; Roberts v. Leutzke, 39 Ind. A. 


577, 78 NE 635. 

rr v. Owens, 21 Iowa 
133. 

Ky.—Grider v. Payne, 9 Dana 188; 
Beasley vy. Doty, 3 Dana 32; Wick- 
liffe v. Dorsey, 1 Dana 462; Brent- 


| linger v. Funk, 3 J. J. Marsh. 656; 


Madeiras vy. Catlett, 7 Mon. 


Ty *B.. 
475. 
Md.—Hammond y. Du Bois, 131 Md. 
116, 101 A 612: 
Mass.—Sharon First Baptist Church 
v-. Harper, 191 Mass. 196, 77 NE 
778, 


Mich.—Goodell v. Auditor General, 
443 Mich. 240, 106 NW 8:90, 114 
AmSR 646; Graham v. Elmore, Harr. 
265. 

N. J.—Collins v. Kiederling, 87 
N. J. Eq. 12, 97 A 948; In re Mar- 
tin, 86 N. J. Eq. 265, 98 A 510; Arm- 
strong v. Armstrong, 19 N. J. Eq. 
Bid. 

N. Y.—Knickerbocker Trust Co. v. 
Oneonta) ete, R. Co, 201 N.Y. 379, 
94 NE 871 [aft 138 App. Div. 687, 
123 NYS 822]; Woodruff v. Cook, 2 


Hdw. 259. 
Or.—Ladd vy. Mason, 10 Or. 308. 
Pa.—Boyd v. American Carbon 
Black, Co., 182 Pa. 206, 37 A_ 937; 
Hartman vy. Pennsylvania Range 
Boiler Co., 9 Pa. Dist. 560, 24 Pa. Co. 
324. 


Tenn.—Pettit v. Cooper, 9 Lea 21; 
Robertson v. Wilburn, 1 Lea 633. 

Va.—Ogden vy. Davidson, 81 Va. 
1757; Cronise vy. Carper, 80 Va. 678; 
Strother vy. Mitchell, 

Bailey v. Robinsons, 1 Gratt. 
Va.) 4, 42 AmD 540; Sheppard v. 
Starke, 3 Munf. (17 Va.) 29. 

Ww. Va.—Smith v. Linden Qil Co., 
69 W. Va. 57, 71 SE 167; Dudley 
v. Barrett, 66 W. Va. 363, 66 SH 507; 
Huntington First Nat. Bank v. Cook, 
55 W. Va. 220, 46 SE 1027; Waldron 
vy. Harvey, 54 W. Va. 608, 46 SH 
603, 102 AmSR 959; Sibley v. Stacey, 
53 W. Va. 292, 44 SE 420; Morgan 
v. Morgan, 42 W. Va. 542, 26 SE 294; 
Barrett v. McAllister, 33 W. Va. 738, 
11 SE 220; Morris v. Peyton, 10 W. 
Va. 1; Snider v. Brown, 3 W. Va. 
143. 


fa] Ilustrations.—(1) A court of 


But where the absent parties are not in- 
dispensable a decree may be rendered, restricted to 
the rights of those before the court and saving the 
rights of the others. Who are necessary parties,® 
how a person may be presented to the court as a 
party,’® and the method of bringing parties in to 
court,’+ are questions discussed elsewhere in this 
article. But it may be stated here that generally 
the decree must be confined to an adjudication of 
the rights and liabilities of persons named as par- 
ties in the bill,’? and who are charged in it with 


EQUITY 


eall for relief.1* 


equity cannot render a decree declar- 
ing a lien on premises in controversy 
in favor of a person who is not a 
party to the bill. Carroll v. Drau- 
ghon, 154 Ala. 430, 45 S 919. (2) 
It is error to decree land to be sold 
in’ which a person not a party to 
the suit has an interest, legal or 
equitable. Barrett v. McAllister, 33 
We (Via. 38h) 22) SE 2205 

[b] Fictitious person.—A decree in 
favor of a fictitious person is a mere 
nullity. Sampeyreac v. U. S., 7 Pet. 
(U..S.) 222,°8 LL. ed. 665 [aff 27 F. 
Cas. No. 16,216a, Hempst. 118]. 

[c] Unknown heirs—A _ decree 
against unknown heirs was held valid 
under Chase L. p 1279 § 14. Sulli- 
vant v. Weaver, 10 Oh. 275. See 
supra § 283. 

{d] Pendente lite purchaser.—It 
is not error to decree in favor of a 
pendente lite purchaser; he would 
be bound by a decree disposing of the 
subject matter in any event. Dud- 
ley v. Barrett, 66 W. Va. 363, 66 SH 
507. See Lis Pendens [25 Cyc 1450]. 

[e] Parties to issues—Where an 
issue, transferred for trial to chan- 
cery, is whether defendant has an 
interest in certain property as his 
father’s partner, a décree that all 
the property belongs to the father is 
too broad, there being another claim- 
ant, a party to the suit, but not to 
this issue, and he is not bound by it. 
McReynolds v. McReynolds, 74 lowa 
89, 36 NW 902. , 

[f] Class suit—(1) A suit by a 
creditor in behalf of himself and 
others of the same class, should pro- 
vide for the relief of all. Wabash, 
etc., Canal Co.) vy. Beers, 2. Black 
CUS)" 448517 ta. ced. 327s Poole: cv: 
Supreme Council B. A., (N. J. Ch.) 85 
A 453; Poole v. Supreme Council B. A., 
(CNigd= Che 85. A 821. see Creditors’ 
Suits § 166. (2) But a plaintiff, suing 
on behalf of himself and others claim- 
jing separate tracts under the same 
source of title, cannot complain that 
relief was given to him alone. Gib- 
bons v. Peralta, 21 Cal, 629. 

[g] Formal party.—(1) Failure to 
decree against formal parties is no 
valid objection. lLigget v. Wall, 2 


A. K. Marsh. (Ky.) 149. (2) Formal 
or nominal parties generally see 
supra § 301. 


Sufficiency of pleadings see infra 

854. 

Effect of death of party see supra 
§ 832. 

7. See supra § 276. 

8. See supra 298. 

Order preserving rights of third 
persons see supra § 843. 

9. See supra § 276. 

10. See supra § 310. 

11. See supra § 357. 

12. U. S.—wWatson y. National L., 
etc., Co., 189 Fed. 872, 111 CCA 134. 

Towa.—Wahl v. Phillips, 15 Iowa 
478. 


Md.—Hammond vy. Du Bois, 131 
Md. 116, 101 A 612. 
Mich.—Graham y. Elmore, Harr. 


265. 
Porto Rico.—Berwind-White Coal 


Min. Co. v. Borinquen Sugar Co., 
Porto Rico Fed. 190. 
W. Va.—Robinson y. Dix, 18 W. 


Va. 528. 
See also supra § 310. 
13. See infra § 854. 
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A defect of parties does not justify one who is a 
party in willfully disobeying the decree.?# 

Joint plaintiffs. The common-law rule that where 
several plaintiffs sue jointly all or none must re- 
cover has no application to suits in equity,!® and 
the chancellor may mold the decree so as to grant 
such relief as the justice and equity of the ease 
may require,'® granting relief to one or more plain- 
tiffs entitled thereto, and denying relief to one or. 
more plaintiffs not entitled thereto,'’ and statutes 
exist expressly declaring this rule.§ 
as a coplaintiff of one without interest, and entitled 


The joinder 


14. Peo, v. Kizer, 151 Ill. A. 6. 
15. Bigham v. Kistler, 114 Ga. 
453, 40 SE 303; Pomeroy Rem. & 


Rem. Rights § 209. 
114 Ga. 


16. Bigham vy. 
453, 40 SE 303. 

17. Teal v. Pleasant Grove Local 
Union No. 204, (Ala.) 75 S 335 (by 
statute); Bigham y. Kistler, 114 Ga. 
453, 40 SE 303; Henderson vy. Peck, 3 
Humphr. (Tenn.) 247. 

[a] Rule not applied.—(1) Where 
A and B, coplaintiffs, claimed under 
a will, and B claimed also under a 
deed executed by the testator, and 
on the hearing the joint claim under 
the will failed, but the several claims 
under the deed succeeded, the bill 
was dismissed as to both plaintiffs, 
but without prejudice to B’s filing 
a new _ bill. Cowley v. Cowley, 9 
Sim. 299, 16 EngCh 300, 59 Reprint 
372. (2) “Courts of equity, applying 
the statute of limitations, enforce 
it as it is enforced at law, and as at 
law a joint action being barred as 
to some of the plaintiffs, is barred 
as to all, some of the plaintiffs in 
this suit being excluded from the 
protection of the statute, all are ex- 
cluded. As these objections may be 
obviated by amendments, and as a 
dismissal of the bill might enable the 
party to plead the statute of limita- 
tions against Clarissa, if not against 


Kistler, 


others, the decree will be reversed 
and the cause remanded.” Keeton vy. 
Keeton, 20 Mo. 530, 545. See also 


Alabama cases infra note 18 [a] (3). 
(3) But there is authority to the con- 
trary. Bigham~v. Kistler, 114 Ga. 
453, 40 SE 303. (4) Statute of limi- 
tations generally see Limitations of 
Actions [25 Cyc 1273]. 

18. See statutory provisions. 

[a] In Alabama (1) the rule of 
the text now prevails by express 
statutory enactment. Code (1907) 
§ 3212; Teal v. Pleasant Grove Lo- 
cal Union No. 204, 75 S 335; Stewart 
Vv. wonider; “197: .Ala.7, 129). 72 0S= 4093 
Zadek v. Burnett, 176 Ala. 80, 57 S 
447. (2) This was also the rule of 
the early cases independent of stat- 
ute. Newhouse v. Miles, 9 Ala, 460; 
Erwin vy. Ferguson, 5 Ala. 158. (3) 
But subsequent to the early cases 
and prior to the statute the rule be- 
came well established and of general 
application, that if there were sev- 
eral complainants in a bill, some of 
whom had an interest and were en- 
titled to sue while others were with- 
out an interest or were barred of all 
right to relief, the bill would be dis- 
missed. Zadek v. Burnett, supra; 
Davis v. Williams, 130 Ala. 530, 30 S 
488, 89 AmSR 55, 54 LRA 749; Rich- 
ter. 'v. Noll, 128 Ala. 198,530.58 740: 
Larkin v. Mason, 71 Ala. 227; Brough- 
ton v. Mitchell, 64 Ala. 210; James 
v. James, 55 Ala. 525; Gamble v. 
Jordan, 54 Ala. 432; Vaughn v. Love- 
joy, 84 Ala. 437; Plant v. Voegelin, 
30 Ala. 160; Tucker v. Holley, 20 
Ala. 426; Moore vy. Moore, 17 Ala. 631; 
Wilkins v. Judze, 14 Ala. 135. (4) 
Such dismissal was usually without 
prejudice to a new bill by proper 
parties. Davis y. Williams, 130 Ala. 
530, 30 S 488, 89 AmSR 55, 54 LRA 
749; Larkin v. Mason, 71 Ala. 227. 
(5) An amendment was sometimes 
perniitted to cure the defect. James 
v. James)55,Ala.525...¢€6), “Dhe rule 
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to no relief, is a misjoinder of parties for which 
a demurrer or plea will lie to the entire bill,’® but 
unless raised in limine the objection is not available 
on final hearing and decree,”° unless, under the pe- 
culiar circumstances of thé particular case, it ma- 
terially affects the propriety of the decree as to 
the parties properly before the court.’ Where the 
plaintiffs have several interests the decree should 
be in accordance with such interests, notwithstand- 
ing their joinder,22 and it is error to decree in fa- 
vor of all such plaintiffs where the claims of some 
of them are not sustained.?* But generally de- 
fendant cannot complain of the joint character of 
a money award to plaintiffs.2* So where the bill 
alleges a joint interest in all the plaintiffs defend- 
ant cannot complain that the evidence establishes 
title in only one, the joint character of the plain- 
tiffs’ interests being conclusively established by the 
allegations of the bill.2° Where the principal plain- 
tiff fails to establish his case, relief will not be 
granted to coplaintiffs who have sought no relief.*® 

Where there are several defendants and a joint 
lability is established, the decree should be against 
each and all of them,27 not showing a personal dis- 


EQUITY 


[§ 847 


charge,2® and where a party rests his right to relief 
against several upon the validity of a claim which 
is inseparably common to them all, relief cannot be 
granted against one and denied as to the others;*® 
and a final decree cannot be entered against one 
such joint defendant where the cause is still pend- 
ing as to the others. » But generally relief may be 
granted against some of the defendants and denied 
as to others.*t So, where one admits and the other 
denies and the proof fails against the latter, relief 

may be given against the former personally upon 
his admission.22. Where the liability of defend- 
ants is several, the relief should be against each 
severally, according to his liability,®* or if the la- 
bility of one or more can be adjudicated without 


affecting the rights of others a final decree may be | 


rendered against the former and the cause be re- 
tained as to the others,?* and a person made a party 
by reason of a claim asserted by him may be dis- 
missed from the suit pending further proceedings 
against the other defendants.*® 

Ultimate right or liability. The court may de- 
termine the ultimate rights of the parties on the 
same side, where this is necessary to a complete 


is not’ applied, when assignor and 
assignee join as complainants; nor 
is it capable of application when, as 
in the present case, the legal title re- 
sides in the assignor, and there is a 
liability remaining on him, the de- 
cree may effect.” Broughton Vv. 
Mitchell, 84 Ala. 210, 220. (7) Where 
on the pleadings and proof all the 
complainants are entitled to the main 
relief prayed for, the court may ad- 
just the rights of the individuals, 
and grant individual relief also, 
where such rights grow out of, and 
are inseparably connected with, the 
chief subject matter of the bill, as 
to which conimon relief may be and 


is granted. Zadek vy. Burnett, 176 
Ala. 80, 57 S 447. 

19. See supra § 329. 

20. Talmage vv. Pell, 9 Paige 


(N. Y.) 412; Watertown vy. Cowen, 4 
Paige (N. Y.),' 510, 27 AmD _ 804; 
Clason y. Lawrence, 3 Edw. (N. Y.) 
53; Lambert y. Hutchinson, 1 Beav. 
277, 17 EngCh 277, 48 Reprint 947; 
England v. Downs, 1 Beav. 96, 17 
EngCh 96, 48 Reprint 875; Egan v. 
Heenan, 3 Ir. Eq. 50; Raffety v. King, 
1 Keen 601, 15 EngCh 608, 48 Reprint 
439; Makepeace v, Haythorne, 4 Russ. 
244, 4 EngCh 244, 38 Reprint 797; 
Cuff v. Platell, 4 Russ. 242, 4 EngCh 
242, 38 Reprint 796; King v. Machado, 
4 Russ.. 225, 4 HngCh 225, 38 Re- 
print 790; Page vy. Townsend, 5 Sim. 
395, 9 EngCh 395, 58 Reprint 385; 
Eades v.,. Harris, 1. Y.: & ‘Coll. 230, 
20 EngCh 230, 62 Reprint 867. See 
also supra § 4 

[a] Reason for rule.—‘‘To hold 
that a want of interest in one of 
many co-plaintiffs ascertained after 
minute and particular legal investi- 
gation would vitiate a bill and pre- 
vent relief being granted to those 
entitled to it, would be destructive 
of chancery proceedings, and pro- 
ductive of great and irremedial mis- 
chief.” Henderson Vv. Peck, 3 
Humphr. (Tenn.) 247, 251. 

21. Newhouse v. Miles, 9 Ala. 460; 
Lambert vy. Hutchinson, 1 Beay. 277, 
iene OMe wake. So IvODLLM te wg s'1 5 
Griffith v. Vanheythuysen, 9 Hare 
85, 41 EngCh 85, 68 Reprint 425. 

22. Teal v. Pleasant Grove Local 
Union No. 204, (Ala.) 75 S 335; Zadek 
v. Burnett, 176 Ala. 80, 57 S 447; 
Henderson. -v: Peck, 3 Humphr. 
(Tenn.) 247; Elliott vy. Ferguson, 101 
Tex, 317, 107 “SW 51; \Quarles v. 
Quarles, 2 Munf. (16 Va.) 321. 

23. Clagett v. Hall. 9 Gill & J. 
(Md.) 80; Ellictt v. Ferguson, 101 
Tex. 317, 107 SW 61. ; 


[a] Dlustrations.—(1) On a bill 
by husband and wife it was erroneous 
to direct payment of a fund, be- 
queathed for the sole and separate 
use of the wife, to be made to both, 
in opposition to the prayer of the 
Dilly mClacett. veowtaller Sy Giller de 
(Md.) 80. (2) In a suit to enjoin 
the maintenance of a _ nuisance, in 
which it was claimed that wells 
owned by the several plaintiffs were 
being polluted, it was error to refuse 
n inquiry as to whose wells were 
affected and to grant a decree in 
favor of all the plaintiffs. Elliott 
v. Ferguson, 101 Tex. 317, 107 SW 
51 


24. Barnes v. Midland R. Terminal 
Co., 218 N. Y. 91, 112 NE 926; Handly 


v. Snodgrass, 9 Leigh (36 Va.) 
484. 

25. Cunningham Vv. Wood, 4 
Humphr. (Tenn.) 417. 


26. Dussaume vy. Burnett, 5 Iowa 
95 (where the court, having deter- 
mined that principal plaintiff was 
not entitled to relief, refused to de- 
cree in favor of plaintiffs who had 
not authorized the suit or manifested 
any desire for relief therein). 

27. Mandeville v. Riggs, 2 Pet. 
(U. S.) 482, 7 L. ed. 498 [rev 20 F. 
CassNos LL sel, 37 Cranch: GO. Golson: 
Brand vy. Webb, 2 A. K. Marsh. (Ky.) 
574; Gray v. Chase, 184 Mass. 444, 
Lies 676; Jones vy. Poston, 55 N. C. 
184. 

fa] Tllustzation.—Where the de- 
fendants claim under the same title, 
it is proper to decree a joint sur- 
render. Brand v. Webb, 2 A. . 
Marsh. (Ky.) 574. 

[b] Double recoveries are not al- 
lowed for the same wrong. People’s 
Nat: ‘Bank “vy, “Kern, "8" Pa.’ Dist: 
72. 
Sct aed of defendants see supra 

28. Mandeville v. Riggs, 2 Pet 
(U. S.) 482, 7 L. ed. 493 [rev 20 F. 
rea No; “LiL 83os3™ Cranch e, 3c; 

29. Walsh v. Smyth, 3 Bland 
(Md.) 9; Lingan y. Henderson, 1 
Bland (Md.) 236; Mulrey y. Carberry, 
204 Mass. 378, 90 NE 576; Salmon v. 
Smith, 58 Miss. 399; Smith vy. Cun- 
ningham, 2 Tenn. Ch. 565. 

[a] “The reason (1) is that a 
plaintiff can only obtain relief upon 
the strength of his own title; and, 
also, because every court of justice 
must act consistently, and cannot be 
allowed to contradict itself by say- 
ing, in the same decree and the same 
case, that the plaintiff has no cause 


of suit whatever, and that he has 
a just and well-founded cause of 
complaint.” Smith v. Cunningham, 
2 Tenn. Ch. 565, 573. (2) “The prin- 
ciple supporting this rule is that the 
complainant must show himself en- 
titled to relief or he shall not have 
it, and it matters not which of those 
whom he calls on to defend may 
show that his complaint is ground- 
less.” Salmon y. Smith, 58 Miss. 
399, 410. 

[b] Iustration.—Where all the 
defendants set up the same grounds 
of defense in a suit to compel a 
conveyance of land wrongfully sold 
by such defendants’ ancestor as ad- 
ministrator, three of the defendants 
could not be compelled to convey the 
whole of the land devised to them 
and their brother as tenants in com- 
mon, where the part thereof devised 
to the brother had passed to another 
defendant, who had judgment in his 
favor. Mulrey v. Carberry, 204 Mass. 
378, 90 NE 576. 

Decree pro confesso against joint 
defendant as affected by Siig go by 
Hehe ieee see infra § 950 

0. Frow v. De la Vega, 15 Wall. 
we S.) 522, 21 L. ed, 60. 

31. Teal v. Pleasant Grove Local 
Union No. 204, (Ala.) 75 S 385; Lin- 
gan v. Henderson, 1 Bland (Md.) 
eee: Zellar v. Farrand, 38 Pa. Super. 
398, 

[a] Failure of proof as to part of 
defendants.—Where the proofs fail 
to connect some of the defendants 
with the wrong complained of, the 
bill should be dismissed as to them 
and relief granted against the others. 
eens v. Farrand, 38 Pa. Super. 
398. 

b] Waiver.—(1) Plaintiff may at 
the hearing waive relief against a 
particular defendant. Austin v. Win- 
ston, 1 Hen. & M. (11 Va.) 33, 3 AmD 
583. (2) A common defense may be 
waived by one defendant without af- 
fecting the right of the others to 
assert it. Walsh v. Smyth, 3 Bland 


(Md.) 9. 

32. Roby v. Sharp, 6 T. B. Mon. 
(Ky.) 3875; Fanning v. Pritchett, 6 
T, B. Mon. (Ky.) 79; Turner vy. Hol- 
man, 5 T. B. Mon. (Ky.) 410. 

33. Frink v. Cole, 10 Ill. 339; 
Mason vy. Peter, 1 Munf. (15 Va.) 437; 
Ellison v. Peck, 2 W. Va. 487. 

84. Munger v. Jacobson, 99 MIIl. 
849; Barber v. Barber, 106 Miss. 128, 
63 S 3438; Dougherty v. Walters, 1 
Oh. St. 201; Blanco v. Fernandez, 4 
Porto Rico Fed. 428. 

35. Morse v. Slason, 16 Vt. 319. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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determination and settlement of the controversy.%* 
a fund will be decreed in the first instance to 
the party ultimately entitled thereto.37 
the parties are before the court and their order of 
liability ascertained, the liability will be imposed 
immediately upon’ him who is ultimately liable,?$ 
thus avoiding cireuity of proceedings;*® and where 
plaintiff waives a recovery against the party ulti- 
mately liable he cannot have a decree against the 
E But where plaintiff’s 
right to relief is not questioned he may have a de- 
eree at once, leaving the respective liabilities of de- 
fendants for subsequent adjustment.*1 

Where the suit is of that character 
which may be prosecuted by one of a class for the 
benefit of all,*? relief may be granted to members 
of such class, although they are not direct parties 
to t The decree in a class suit should ad- 
judicate the rights of all the members of the class.*4 
Where an equitable action which should have been 
prosecuted for a class appears to have been prose-- 
cuted for the benefit of plaintiff alone, the court 
may, in the absence of proper objection, neverthe- 
less render such decree as upon the facts should 


Thus 


party secondarily liable.*° 
Class suits. 


to the suit.43 


36. Derham y. Lee, 87 N. Y. 599; 
- Burhans v. Burhans, 1 NYS 87 (Code 
Civ. Proc. § 1204). 
; een between coparties see infra 
87. Thomson y. Bradford, 23 F. 
Cas. No. 13,981, 7 Biss. 351. 
38. U. S.—Garnett v. Macon, 10 F. 
Cas. No. 5,245, 2 Brock. 185, 6 Call 
(10 Va.) 308. 


Ind.—Roberts v. Leutzke, 39 Ind. 
A. 577, 78 NE 6385. 
eee v. Peace, 1 -lLea 
Vt.—Sparhawk v. Buell, 9 Vt. 41. 
Va.—Cocke y. Harrison, 8 Rand. 
(24 Va.) 494. 
W. Va.—Bansimer vy. Fell, 39 W. 


Va. 448, 19 SE 545. 

{a] Mllustrations.—(1) Where the 
representative of a sheriff is sued on 
account of an estate committed to 
his hands, and it appears that his 
deputy who is also sued, had the 
entire management.of the estate, the 
court may decree against the deputy 
in the first instance, if assented to 
by plaintiff, reserving liberty to him 
to resort to the court for ulterior 
decrees against the other parties; but 
if such consent is not given it is the 
duty of the court to decree between 
the defendants in order to throw the 
burden on the person ultimately lia- 
ble. Cocke v. Harrison, 3 Rand. (24 
Va.) 494. (2) In a suit by a ward 
against a guardian and his sureties, 
a joint decree may at once be ren- 
dered against them on their official 
bond without exhausting the guardian 
before going against his sureties. 
Barnes v. Trafton, 80 Va. 524. (3) 
While in rendering a decree against 
a principal and sureties for the pay- 
ment of money found due upon an 
obligation, the decree should be so 
framed as to direct its enforcement 
against the sureties only in the event 
that the money cannot be made out 
of the principal, yet where it is 
clearly established that the principal 
was utterly insolvent, and he having 
died there are no assets in the hands 
of his representative, it is not error 
if the decree omit such_ direction; 
and in a case of this character a 
decree for the payment of money 
substantially in the form of a judg- 
ment at law is appropriate. May v. 
May, 19 Fla. 373. - 

39. See supra § 48. 

40. Ragan v. Echols, 5 Ga. 71. 

[a] Tlustratien—Under the old 
practice plaintiff could not have a 
decree against a party secondarily 
liable where he examined the party 
primarily liable as a witness. Ragan 
vy. Hehols, 5 Ga. 71. 


Creditors’ 


EQUITY 


of the class.45 
So, where 


brought.*6 
[§ 848] 


41. 
23. 
42. 


Baltimore vy. Ketchum, 57 Md. 


supra § 293. And 
Balls. (Sais. 

43. Turtle Creek v. Pennsylvania 
Water Co., 243 Pa. 401, 90 A 194. 
ae See supra § 845 text and note 

45. National Tradesmen’s Bank v. 
Wetmore, 124 N. Y. 241, 26 NE 548 
{rev 10 NYSt 640]. 

46. Watson y. National L., 
Co., 189, Fed. 872, 111’ CCA 134. 

47. See infra § 849. 
seen See supra § 597. See also infra 

850. 

Retention of jurisdiction to grant 
relief to defendant see supra § 126. 

In suit for accounting see Accounts 
and Accounting § 119. 

49. See supra 4 597. 

50. See supra § 151. 

51. U. S.—Moore v. Crawford, 130 
U.S. 122,9 SCt 447, 32 L. ed. 878; Mc- 
Cormick v. Knox, 105 U. S. 122, 26 
L. ed. 940; McPherson v. Cox, 96 U.S. 
404, 24 L. ed. 746; Walden v. Bodley, 
14 Pet. 156, 10 L. ed. 398; Union 
Cent. Ins. Co. v. Drake, 214 Fed. 
536, 131 CCA 82; Central Impr. Co. v. 
Cambria Steel Co., 201 Fed. 811, 120 
CCA 121; Andrews v. Connolly, 145 
Fed. 43; Lynch v. Burt, 132 Fed. 417, 
67 CCA 305; Farmers’ L. & T. Co. v. 
Denver, ete., R. Co., 126 Fed. 46, 60 
CCA 588. 

Ala.—Nolen v. East, 194 Ala. 862, 
69 S 826; Mooney v. Walter, 69 Ala. 
ibe 

Ark.—Ruddell y. Ambler, 18 Ark. 
369. 

‘Cal.—Gregory v. Ford, 14 Cal. 138, 
73 AmD 639. 

Ga.—Fricker v: Americus Mfg., 
ete., Co., 124 Ga. 165, 52 SE 65. 

Tll.— Springfield, etc., Tract. Co. v. 
Warrick, 249 Ill. 470, 94 NE 938, 
AnnCas1912A 187; De Walsh  v. 
Braman, 160 Ill. 415, 43 NE 597. 


See see 


etc., 


Iowa.—Doolittle v. Doolittle, 166 
Towa 625, 147 NW 893. 
Ky.—Craig v. McMullin, 9 Dana 


811; Shalley v. Gore, 5 Dana_ 449. 

La.—Luria v. Cote Blanche Co., 114 
La. 385, 88 S 279 [writ of error dism 
202 U. S, 624 mem, 26 SCt 744 mem, 
50 L. ed. 1176 mem]. 

Minn.—Carlton v. Carey, 61 Minn. 
318, 68 NW 611. 

Mo.—Haydon vy. St. Louis, ete., R. 
Co., 222 Mo. 126, 121 SW 15 [aff 117 


Mo. A. 76, 98 SW 833]; Clark v. 
Drake, 63 Mo. 354. 
Nebr.—Hobson v. Huxtable, 79 


Nebr. 340, 116 NW 278 [vacating de- 
cree 79 Nebr. 334, 112 NW _ 658]; 
Dimick y. Grand Island Banking Co., 
87 Nebr. 394, 55 NW 1066. 
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be rendered in behalf of plaintiff and other members 
Where the record shows that none 
of the plaintiffs of record have any right to relief, 
the court cannot grant relief to those unnamed per- 
sons on whose behalf it is claimed the suit is 


b. Against Plaintiff—(1) In General. 
Generally, except by way of conditions attached to 
plaintiff’s relief,*? affirmative relief cannot be di- 
rectly granted to defendant against plaintiff, in’ 
the absence of a cross bill, or under the practice in 
some jurisdictions an answer taken as a cross bill.48 

 [§ 849] (2) By Imposition of Conditions. While 
generally affirmative relief cannot be granted to de- 
fendant without a cross bill or its equivalent,*® un- 
der the maxim that, He who seeks equity must do 
equity,°° plaintiff will be required, as a candition of 
the relief he asks, to acknowledge, admit, provide 
for, secure, or allow whatever equitable rights, if 
any, defendant may have, and to that end the court 
will, by its affirmative decree, award defendant 
whatever relief may be necessary to protect and en- 

| force these rights.5! Relief granted to defendant in 


N. J.—Hudnit v. Nash, 16 N. J. 
Eq. 550. 

N. Y.—Continental Securities Co. 
v. Belmont, 206 N. Y. 7, 99 NE 138, 51 
LRANS 112, AnnCas1914A 777; Bel- 
knap v. Sealey, 14 N. Y. 143, 67 AmD 
120 [aff 9 N. Y. Super. 570]; Prindle 
v. Dewitt Union Free School Dist. 
No. 5 Bd. of Education, 61 Misc. 533, 
115 NYS 888; Morgan vy. Schermer- 


horn, 1 Paige 544, 19 AmD 449. 
N. C.—Daughtry v. Reddick, 40 
IN. Cin 2646 


N. D.—Blessett v. Turcotte, 20 N. D. 
151, 127 NW 505. 

Okl1.—Huff v. Lynde, 175 P 250. 

Or.—Miles v. Hemenway, 59 Or. 
31859111 Po696, ATOR 2217.3: 

Pa.—Zahn vy. McMillin, 198 Pa. 20, 
47 A 976; Zeller v. Farrand, 38 Pa. 
Super. 398. 

Tex.—Chaney v. Coleman, 77 Tex. 
100, 183 SW 850; State v. Snyder, 66 
Tex. 687, 18 SW 106; Swope v. Mis- 
Ssourl, TrustiGoy, 26)! TDexwiCive) Age3a: 
62 SW 947. 

Va.—Wilson y. Rucker, Wythe 296. 

W. Va.—West Virginia Oil, etce., 
Land Co. v. Vinal, 14 W. Va. 637. 

Eng.—Lowther v. Andover, 1 Pro. 
Ch. 396, 28 Reprint 1200. 

Alta.—Royal Trust Co. v. Bell, 2 


Alta. L. 425. 
Ont.—Coventry v. McLean, 22 
Ont. 1. 


“In no case will a court of equity 
wrest from’ any party any legal ad- 
vantage he may have gained with- 
out requiring his adversary to do 
complete justice, either by paying 
the amount due, or by submitting to 
any order of the court which may be 
necessary to adjust the rights of the 
parties with each other according to 
fair dealing and good conscience.” 
Swope v. Missouri Trust Co., 26 Tex. 
Civ. A. 133, 1388, 62 SW: 947. 

[a] Tllustrations.—(1) Where the 
owner of land seeks the aid of a 
court of equity to set aside certain 
tax sales as a cloud upon his title, 
alleging irregularities in respect 
thereto, the relief will be granted 
only upon equitable terms, as that 
he shall pay the holder of the cer- 
tificates of such sales the amount 
expressed therein, together with sub- 
sequent taxes paid on the land by 
such holders. Farwell v. Harding, 
96. (lll? 32....@) Ons jaz bill) for the re- 
scission of a contract for the purchase 
of land, the court, in decreeing a re- 
scission in favor of the purchaser, 
may declare the purchase money 2 
lien on the land and order that the 
land be sold if the money is not re- 
funded by a specified day. Foster 
v. Gressett, 29 Ala. 3938. (3) In a 
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this manner is purely incidental.® 
for imposing the conditions should exist in the char- 
acter or extent of the primary relief granted,°* and 
only such conditions are authorized as are necessary 
in order to place defendant in the position which, 
equitably, he should occupy in view of the relief 
The right to impose such 
conditions does not generally authorize all the re- 
lief which the court might have awarded had the 
All relief may be denied to a 


granted to plaintiff.5+ 


parties sought it.°> 


defendant guilty of actual fraud.®® 
will take into consideration all the circumstances, 
without regard to the strict legal rights of the par- 
ties,°>7 and may grant defendant relief by way of 
condition which it would not grant independently,°® 
as where defendant’s claim is barred by limita- 
The relief granted must 


tions ®® or otherwise.®° 
be within the pleadings.*! 


Performance of conditions. The conditions of 
the relief do not constitute an affirmative decree 
He may performt them or not, 


against plaintiff.®? 


suit by creditors to avoid a fraudu-] 


lent conveyance of the debtor’s prop- 
erty, the court will protect equities 
arising from the payment of taxes 
or encumbrances by the grantees 
after the conveyance. Lynch v. Burt, 
\132 Fed. 417, 432, 67 CCA 305. (4) 
A decree requiring the holder of the 
legal title to convey to the owner 
cf the equitable title may be condi- 


tioned upon payment for improve- 
ments made by former. De Walsh v. 


Braman, 160 Ill. 415, 43 NE 597. (5) 
A party seeking equitable relief from 
a judgment at law should be required 
to pay the amount he really owes 
under the judgment. Gregory v. 
Ford, 14 Cal. 138, 73 AmD 639. 

Conditional decrees distinguished 
from conditional relief see supra 
§ 825. 

Retention of jurisdiction to grant 
relief to defendant see supra § 126. 

52. Ross vy. New England Mortg. 
Security Co., 101 Ala. 362, 13 S 564. 

[a] 
strain the foreclosure of a mortgage, 
an offer, on decreeing the mortgage 
void, to pay what might be found 
due to defendant, does not authorize 
a decree of foreclosure where the 
mortgage is found valid and there is 
no cross bill. Ross v. New England 
Mortg. Security Co., 101 Ala, 362, 13 
S 564. 

53. Stanwood v. Des Moines Sav. 
Bank, 178 Fed. 670, 102 CCA 170. 

54 Neblett v. Macfarland, 92 U.S. 
fDi cou Es, eG. saga. 

55. Stanwood v. Des Moines Sav. 
Bank, 178 Fed. 670, 102 CCA 170. 

56. Connecticut Mut. L. Ins. Co. 
Smith, 117 Mo. 261, 22 SW 623, 
38 AmSR 656; Sands y. Codwise, 4 
Johns. (N. Y.) 586, 4 AmD 305; Mc- 
Caskey v. Graff, 23 Pa. 321, 62 AmD 336. 

57. Weyant v. Murphy, 78 Cal. 
278, 20 P 506, 12 AmSR 50; Johnston 
v. San Francisco Say. Union, 75 Cal. 
134,596 P 753; 7 AmSR 229. 

58. Ruddell vy. Ambler, 18 Ark. 
369; Wells v. Francis, 7 Colo. 396, 4 
P 49: Hudnit v. Nash, 16 N. J. Eq. 550. 

[a] Dlustrations.—(1) Where a 
mortgage is executed in violation of 
law, the mortgagor cannot recover 
possession from the mortgagee with- 
out paying the mortgage _ debt. 
Maryland Farmers’ Bank y. Iglehart, 
6 Gill (Md.) 50. (2) A party will 
not be relieved from a usurious con- 
tract without being required to pay 
the amount he actually owes there- 


Vv. 


under, with legal interest. Ruddell 
v. Ambler, 18 Ark. 369; Hudnit v. 
Nash, 16 N. J. Eq. 550. (3) Under 


a bill to enjoin a sale under a usuri- 
ous mortgage the court may decree 
foreclosure for whatever amount is 
really due. Mooney vy. Walter, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Diustration.—In a suit to re-j} 


EQUITY 


Some reason 


But the court 


Ala. 75. See Usury [39 Cyc 1010]. 

59. U. S.—Brent v. Washington 
Bank, 10 Pet, 596, 9 L. ed. 547; Union 
Cent. L. Ins. Co. vy. Drake, 214 Fed. 
536, 131 CCA .82; Central Cambria 
Impr. Co. v. Cambria Steel Co., 201 
Fed. 811, 120 CCA 121; Farmers’ L. 
& T. Co. v. Denver, ete., R. Co., 126 
Fed. 46, 60 CCA 588; Gage v. River- 
side Trust Co., 86 Fed. 984. 

Cal.—Spect v. Spect, 88 Cal. 437, 
26 *P 203,022 AmSE 314713 LRALIST; 
De Cazara vy. Orena, 80 Cal. 132, 22 
P 74; Booth v. Hoskins, 75 Cal. 271, 
17 P 225; Whitmore v. San Francisco 
Sav. Union, 50 Cal. 145. 


Ill.—DeWalsh vy Braman, 160 Ill. 
415, 43 NE 597. 
Md.—Maryland Farmers’ Bank vy. 


Iglehart, 6 Gill 50. 

Pa.—Hartranft’s Est., 153 Pa. 530, 
26 A 104, 34 AmSR 717. 

Tex.—Rodriguez v. Haynes, 76 Tex. 
225, 13 SW 296; McKeen y. James, 
(Civ. A.) 23 SW 460. 

60. Union Cent. L. Ins. Co. v. 
Drake, 214 Fed. 536, 1381 CCA 82; Hall 
v. Arnott, 80 Cal. 348, 22 P 200. 

{a] Dlustration—A grantor in a 
deed absolute given as a mortgage 
cannot have the deed removed as a 
cloud on his title without paying 
the balance on the mortgage, al- 
though the grantee has waived his 
lien by failure to foreclose it in a 
prior suit. Hall v. Arnott, 80 Cal. 
348, 22 P 200. 

61. See infra § 859. 

62. Rowan vy. Sharps’ Rifle Mfg. 
Go..483 Conny 1. 

63. Farwell v. Harding, 96 Ill. 32. 
Compare Winton’s App., 97 Pa. 385 
(holding that where plaintiff obtained 
a decree declaring a deed to be a 
mortgage, upon an offer to pay 
promptly the amount due thereon, the 
court would hold him and his prop- 
erty within its grasp until he per- 
formed that equity which he prom- 
ised to perform). 

64. Sparhawk y. Buell, 9 Vt. 41. 

{a] Construction of condition.—A 
condition in a decree of the court of 
appeals, that the plaintiffs should 
bring suit within six months after 
the entry of such decree, was held 
to have been fulfilled where a suit 
was in fact instituted by them be- 
fore the entry of such decree, and 
duly proceeded in afterward, and the 
bill therein having been dismissed 
on demurrer another suit for the 
same object was, without unreason- 
able delay, begun and _ prosecuted. 
Stover v. Wood, 31 N. J. Eq. 418. 

65. Farwell v. Harding, 96 Ill. 32. 

66. Jarman v. Davis, 4 T. B. Mon. 
(Ky.) 115; Hancock vy. Hancock, 1 T. 
‘Mon? (Ky.)) 221, Wib Amie 2: 


69 | Farmer v. Samuel, 4 Litt. (Ky.) 187, 


at his option.°* But the decree is without force un- 
til its conditions are performed,** and if plaintiff 
declines or refuses to comply with the terms im- 
posed, the bill may be dismissed.®* 
conditions have been performed should eventually 
be settled under the eye of the court ° and entered 
of record,** and not be left for determination by 
the parties ®* or by ministerial officers.°° 
the decree should prescribe the time 7° and place ** 
of performance, and make provision for the sub- 
sequent determination of the question of the fact 
or sufficiency of performance.” 
is unable to comply technically with the conditions 
imposed he should apply to the court for an equi- 
table modification of the conditions,‘* but should 
not, because of failure to do so, be deprived of the 
fruits of the litigation where defendant can be fully 
compensated for any damages sustained by reason 
of failure of technical compliance.** 
of showing performance is on the party claiming 
- under the decree.** 
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Whether the 
Hence 


Where plaintiff 


The burden 


14 AmD 106; Griffith v. Depew, 3 A. 
K. Marsh. (Ky.) 177, 13 AmD 141. 

67. Terril v. Arnold, 4 Litt. (Ky.) 
300; Farmer y. Samuel, 4 Litt. (Ky.) 
187, 14 AmD 106. 

68. Terril v. Arnold, 4 Litt. (Ky.) 
300; Farmer v. Samuel, 4 Litt. (Ky.) 
187, 14 AmD 106. 

69. Jarman y. Davis, 4 T. B. Mon. 
(Ky.) 115; Downing v. Palmateer, 1 
T. B., Mon. (Ky.) 64; Terril vy. Arnold, 
4 Litt. (Ky.) 300; Farmer y. Samuel, 
4 SLAtt..* (KySrolst se Amb 0G: 
Griffith vy. Depew, 3 A. K. Marsh. 
(Ky.) 177, 18 AmD 141. 

[a] After execution of decree.— 
Where a decree fixed a day out of 
term time for the payment of mort- 
gage money, and appointed a com- 
missioner to sell and convey in de- 
fault of ~ayment, it was held that 
the error could not be rectified by 
writ of error after the commissioner 
had sold and conveyed the property, 
and his report to the court had been 
confirmed, because a reversal of the 
decree could. not affect the validity 
of the sale, and could, therefore, be 
productive of no _ beneficial conse- 
quence. Thompson y. Taylor, 5 J. J. 
Marsh. (Ky.) 398. 

70. Holman y. Lowrence 102 Ark. 
252, 144 SW 190; Craig v. McMullin, 
9 Dana (Ky.) 311; Clark vy. Bell, 
Dana (Ky.) 15; Match vy. Hunt, 38 
Mich..1;° Hebron v. Kelly, 77 Miss. 
48, 23 S 641, 25 S 877. 

[a] Reasonable time.—(1) An un- 
reasonably long time should not be 
permitted. Fitzhugh y. Franco-Texan 
Land Co., 81 Tex. 306, 16 SW 1078. 
(2) A plaintiff who is given relief 
as a matter of grace cannot complain 
of the shortness of time allowed to 
perform a condition. Elley v. Cald- 
well, 158 Mo. 372, 59 SW 111. . (3) 
Where a decree canceling a deed pro- 
vided that defendant might remove 
certain timber from the land, but 
did not attach any time limit to the 
privilege thus granted, it was held 
that defendant forfeited such privi- 
lege by failure to exercise it within 
a reasonable time. Hall v. Wellman 
Lumber Co., 78 Ark. 408, 94 SW 43. 

71. Clark y. Bell, 4 Dana (Ky.) 15. 

72. Holman y. Lowrance, 102 Ark. 
252, 144 SW 190; Sherwood v. Sher- 
wood, 382 Conn. 1; Pleasanton v. 
Raughley, 3 Del. Ch. 124; Craig v. 
MecMullin, 9 Dana (Ky.) 311; Terril 
v. Arnold, 4 Litt. (Ky.) 300; Taylor 
Vo. Bate, (4) Ts Bie Mons a(Ky. nacoue 
Downing v. Palmateer, 1 T. B. Mon. 
(Ky.) 64. 

73. Carlton y. Carey, 61: Minn. 318, 
63 NW 611. 

74. Carlton v. Carey, 61 Minn. 318 
63 NW_ 611. 

75. Lamar vy. Hale, 79 Va, 147. 


— 
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§§ 850-853] 
[§ 850] 


bill and cross bill being regularly 


it is the duty of the court to dispose of the issues 
raised in both,’7 and make an affirmative decree in 
favor of one party or the other as the equities de- 
Generally the cross bill is a mere incident 
of the litigation instituted by the original bill,’ and 
no independent relief can be granted thereon;®? 
but where the controversy takes such shape that a 
determination of all rights may be had on the lines 


mand.78 


of the cross bill, the decree may 
cross bill alone.®! 
as is justified by the pleadings.§? 

[§ 851] c. 


76. See supra § 715. 

77. Moore v. Huntington, 17 Wall. 
(U. S.) 417, 21 L. ed. 642; Wilming- 
ton Star Min. Co. v. Allen, 95 Ili. 
288; Lash v, Hardin, 6 J. J. Marsh. 
(Ky.) 451; Ellingwood v. Ellingwood, 
Ody Vita Lot, -99 LACI8l« Hyde Park 
Lumber Co. vy. Hunt, 90 Vt. 435, 98 A 
907, AnnCas1918E 11838. 

[a] BPresumption.—A decree will 
be presumed to have been rendered 
in view of all the allegations in bill, 
cross bill, and answers thereto. Wil- 
mington Star Min. Co. v. Allen, 95 
Ill. 288. ‘ 

Retention of jurisdiction of grant 
relief to defendant see supra § 126. 

78. ; iS.—Missouri.,-v. Lowa, « 7 
How. 660, 12 L. ed. 861; La Dow v. 
Bement, 66 Fed. 198. 

Ala.—Moody y. Atkins, 40 S 305. 

Cal.—Zellerbach vy. Allenberg, 99 
Cal. 57, 33 P 786; Taylor v. McLain, 
G47 Oaleaol3, -2).b. 399.401. 

Tll.— Paige v. Hieronymus, 192 Ill. 
546, 61 NE 832; Henderson y. Har- 
ness, 184 Ill. 520, 56 NE 786. 

Mich.—Scripps v. Sweeney, 160 
Mich. 148, 125 NW 72; Grabill v. 
Barnhart, 160 Mich, 81, 125 NW 16. 

N. H.—Clark y. Clark, 62 N. H. 
267. 

Tex.—Pearson v. Boyd, 62 Tex. 541. 

Va.—Vaught v. Meador, 99 Va. 
569, 39 SE 225, 86 AmSR 908. 

Wash.—Simmons y. Macomber, 60 
Wash. 469, 111 P 579; Baxter v. Seat- 
tle, 3 Wash. 352, 28 P 537. 

[a] On bill and cross bill involv- 
ing title, defendant may have a de- 
cree quieting title for all the land 
claimed in the cross bill, although it 
is greater in quantity than claimed 


in the bill. Pearson v. Boyd, 62 Tex. 
541. 

79. See supra § 613. 

80. See supra §§ 613, 818. 

81. Blythe v. Hinckley, 84 Fed. 


228 [aff 111 Fed. 827]; Jesup v. Illi- 


ois Cent. BR.) Co. 438 Fed: 483; 
Markell - v. Kasson, 31 Fed. . 104; 
Kadish v. Garden City Equitable 


Loan, etc., Assoc., 151 Ill, 531, 38 NE 
236, 42 AmSR 256 [aff 47 Ill. A. 6021; 
Johnson vy. Johnson, (Ky.) 125 SW 
1097. 
Effect of dismissal of bill see supra 
818. 
: See infra § 859. \ 

83. U. S.—Foote v. Linck, 9 F. 
Cas. No. 4,913, 5 McLean 616; Piatt 
v. Oliver, 19 F. Cas. No. 11,116, 3 
McLean 27 [aff 3 How. 333, 11 L. 
ed. 622]. 

Cal._—McPherson y. Parker, 30 Cal. 

89 AmD 129. 
Bee tee choca vy. Love, 24 Ga. 590. 

Tll.—Shields v. Bush, 189 Ill. 534, 

59 NE 962, 82 AmSR 474; Sapp v. 


(3) On Cross Bill. 
happens that defendant interposes by cross bill a 
counterdemand against plaintiff. In such case, the 


Only such relief can be granted 


Between Coparties—(1) In General. 
The position of parties as plaintiffs or defendants 
is immaterial, provided the proper pleadings are 
filed as a foundation for relief; the rights of ‘the 
parties will be determined regardless of their posi- 
tions as plaintiffs or defendants.®? 
mate right or liability may be directly fixed by the 
-decree.®4 


EQUITY 


It frequently [§ 852] (2) 


heard together,?°- 


be based on the 


[§ 853] (3) 


And the ulti- 
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Plaintiffs. It is the duty of the 


court to give complete relief by adjusting the rights 
of all the parties,s° and in a proper case it may 
award relief to or against some of the parties and 
deny it to or against others.%® 
main relief, the court may decree between coplain- 
tiffs,’ and the fact that some of the plaintiffs might 
properly have been made defendants is no obstacle 
to the adjustment of the rights of all the parties, 
including plaintiffs.88 
tiffs relief in common the court will not proceed to 
adjust an independent controversy among them with 
respect to the subject’matter.®® 


As incidental to the 


But, after affording plain- 


Defendants. Adverse interests be- 


tween codefendants may be passed upon, and a de- 
cree made between them grounded upon the plead- 
ings and proof between plaintiff and defendants, 
and founded upon and connected with the subject 
matter in litigation between plaintiff and one or more 
of defendants.°° 
determined between defendants they are bound un- 
der the doctrine of res judicata the same as though 


On the issues which may thus be 


| such issues had been raised by direct pleadings be- 


) Phelps, $2 Ill. 588; Threewit v. Mce- 
Fall, 196 Ill, A. 609; Prindeville v. 
Curran, 156 Ill. A. 278. 

Ky.—Shelton vy. Gardner, 5 Litt. 8. 
- Me.—Bailey v. Myrick, 36 Me. 50. 

Md.—Hurtt v. Crane, 36 Md. 29. 

N, C.—Jones v. Williams, 155 N. C. 
179, 71 SE 222, 36 LRANS 426. 
ne Se v. Baugus, 1 Swan 
404, 

See also supra § 307. 

84. See supra § 847. 

85. See infra § 845. 

86. See supra § 847. 

87. Threewit v. McFall, 196 Tll. A. 
609; Haskell v. Raoul, 7S. C. L. 852. 

Decreeing ultimate right as bhe- 
tween plaintiffs see supra § 847. 

86. Sapp v. Phelps, 92 Ill. 588; 
Threewit v. McFall, 196 Ill. A. 609. 

89. Emerson y. Pierce, (N. J. Ch.) 
11 A 745 (holding that, after quiet- 
ing title in plaintiffs, partition would 
not be made among them). 


90. U. S.—Louis v. Brown Tp., 109 
URNS 6 2513 SCt 92/027 vw. eds 892); 
Coreoran vy. Chesapeake, etc., Canal 


Co., 94.U. S. 741, 24 L. ed. 190. 

Ala.—Winkleman v. White, 147 Ala. 
481,.42 S 411. 

Cal.—Miller v. Thompson, 139 Cal. 
643, 43. PY 583. 

Md.—Horner v. Nitsch, 103 Md. 498, 
63 A 1052; Riley v. Carter, 76 Md. 
581, 25 A 667, 19 LRA 489, 35 AmSR 
443: Haugh vy. Maulsby, 68 Md. 423, 
14 A 65; Hanson y. Worthington, 12 
Md. 418; Contee v. Dawson, 2 Bland 
264, 4 

Mich.—Scripps v. Sweeney, 160 
Mich. 148, 125 NW 72; Hanchett v. 
McQueen, 32 Mich. 22; Thurston v. 
Prentiss, 1 Mich. 193. 

Minn.—Jewett v. Iowa Land Co., 64 
Minn. 531, 67 NW 639, 58 AmSR 
As 


Mo.—Hicks v. Jackson, 85 Mo. 283; 
Browning v. Chrisman, 30 Mo. 353._ 

N. J.—National Bank of Metropolis 
v. Sprague, 21 N. J. Eq. 5380; Van- 
derveer v. Holcomb, 17 _N._ J. Eq. 87 
fate LGN. Ja Hore bat; Srludnitscy. 
Nash, 16 N. J. Eq. 550; Shannon v. 
Marselis, 1 N. J. Eq. 413. 

Nido Yee Derhame rv. | duee, 8l INesYi. 
599; Albany City Sav. Inst. v. Bur- 
dick, 87 N. Y. 40,.13 NYWklyDig 
575 [rev 20 Hun 104, 56 HowPr 500, 
9 NYWklyDig 435]; Hardwick v. 
Royal Food Co., 78 Hun 52, 28 NYS 
1086; Burhans vy. Burhans, 1 NYS 
37; Jones vy. Grant, 10 Paige 348; 
Elliott v. Pell, 1 Paige 263. 

N. C.—Hulbert v. Douglas, 94 N. C. 
128: Tyson v. Harrington, 41 N. C. 
329: Tyson v. Tyson, 37 N. C. 187. 

Pa.—Newman vy. Shreve, 235 Pa. 
450, 84 A 435. 

Ss. C.—Motte v. Schult, 10 S. C. Hq. 


146, 26 AmD 194; Henderson vy. Mc- 
Clure, 7 S.C. Hq. 466. 

Tenn.—Davis v. Reaves, 7 Lea 
585; La Grange, etc. R. Co. v. 
Rainey, 7 Coldw. 420; Ingram v. 
Smith, 1 Head 411; Gentry v. Gentry, 
1 Sneed 87, 60 AmD 137; Henshaw 
v. Wells, 9 Humphr. 568. 

Va.—Epperson vy. Epperson, 108 Va. 
471, 62 SE 344; Blair v. Thompson, 
11 Gratt. (52 Va.) 441; Crawford v. 
McDaniel, 1 Rob. (40 Va.) 448; 
Yerby v. Grigsby, 9 Leigh (36 Va.) 
387; Templeton y. Fauntleroy, 3 
Rand. (24 Va.) 434; Morris v. Ter- 
rell, 2 Rand. (23 Va.) 6. 

W. Va.—Freeman y. Egnor, 72 W. 
Va. 830, 79 SE 824; Dudley v. Bar- 
rett,! 66 .W. Va..'368, 66 She 5072 
Yates v.. Stuart, 39 W. Vai 124) 19 
SE 423; Watson v. Wigginton, 28 W. 
Va. 533; Roots v. Mason City Salt, 
etc., Co., 27 W. Va. 483; Tavenner v. 
Barrett, 21 W. Va. 656; Worthington 
v. Staunton, 16 W. Va. 208; Burlew 
v. Quarrier, 16 W. Va. 108; Ruffner 
v. Hewitt, 14 W. Va. 737; Vance v. 
Evans, 11 W. Va. 342. 

Eng.—Conry y. Caulfield, 2 Ball & 
B. 255; Hood y. Clapham, 19 Beav. 
90, 52 Reprint 282; Sanford v. Mor- 
rice, 11 Cl. & F. 682, 8 Reprint 1255; 
Raby v. Ridehalgh, 7 De G. M. & G. 
104, 56 EngCh 104, 44 Reprint 41; Far- 
quharson vy. Seton, 5 Russ. 45, 5 
EngCh 45, 38 Reprint 944; Chamley 
v. Dunsany, 2 Sch. & L. 690. 

“The rule is well and forcibly 
stated by Lord Eldon in Chamley v. 
Dunsany, supra, as follows: ‘Where a 
case is made out between defendants, 
by evidence arising from pleadings 
and proofs between plaintiffs and de- 
fendants, a court of equity is 
titled to make a decree between 
defendants. Further, a court 
equity is bound to do so. The de- 
fendant chargeable has a right to 
insist that he shall not be liable to 
be made a defendant in another suit 
for the same matter that may there 
be decided between him and his co- 
defendant. And the co-defendant 
may insist that he shall not be 
obliged to institute another suit for 
a matter that may be there adjusted 
between the defendants.’” Roots v. 
Mason City Salt, ete., Min. Co., 27 
W. Va. 483, To same effect 
Scripps v. Sweeney, 160 Mich. 148, 
125 NW 72 (making the same quo- 
tation from Chamley y. Dunsany). 

“The rule of practice invoked (that 
it was not competent to decree be- 
tween co-defendants without cross- 
pleadings) is not inflexible, but is a 
rule of convenience, founded largely 
on the principle that the tendency of 
such decrees is to delay the plaintiff 
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‘tween them.®! But without a cross 


alent such relief cannot be granted as to matters 
not put in issue by the pleadings between plaintiff 
and defendants;%? nor will relief between codefend- 
ants be granted where all the interested parties are 
not before the court,®* nor against defendants not 
charged in the bill and against whom no relief is 
Another statement of the rule is that if 
plaintiff cannot get at his right without trying and 
deciding a ease between codefendants, the court will 
try and decide that case, and codefendants will be 
bound;** but that if the relief given to plaintiff does 
not require or involve a decision of any case be- 
tween codefendants, they will not be bound by 
any proceedings which may be necessary only to 
This statement of 
the rule seems to ignore the ground on which the 
doctrine of relief between defendants is usually 
yrevention of multiplicity of suits.®* 
But the practice of decreeing between codefendants 


asked. 


the decree plaintiff obtains.°® 


based, namely, 


-in order that defendants may liti-| 
gate rights foreign to his claim and 
not material to the matter in issue; 
and for the additional reason, that 
one defendant has no opportunity by 
answer properly to state his own 
case against a co-defendant.” Ep- 
person v. Epperson, 108 Va. 471, 476, 
62 SH 344. 

{a] Dlustrations.—(1) The = sur- 
plus on a mortgage foreclosure may 
be decreed to codefendant without a 
cross bill. Crocker vy. Lowenthal, 83 
Ill, 579; Walker v. Abt, 83 Ill. 226. 
(2) In a foreclosure suit by the 
holder of two of several notes se- 
cured by a mortgage, affirmative re- 
lief may be decreed to defendants 
holding the other notes, without 
cross bill. Winkleman v. White, 147 
Ala Ast) 42/58 (4 ee (3) On ta.nbill 
asking that the liens on a debtor’s 
land be audited and their amounts 
and priorities settled, and the debtor’s 
land sold to pay such lien, although 
the, bill admits that a particular debt 
is a lien and is unsatisfied, the 
debtor or any other lienor may dis- 
pute the validity of such lien, and 
Such a controversy may be decided 
by the court. Tavenner vy. Barrett, 
21 Wee Van 656. 

{b] Defendan entitled to the 
Same relief as plaintiff, according 
to the averments of the bill, may 
have such relief in the decree. Davis 
v. Reaves, 7 Lea (Tenn.) 585; Dudley 
v. Barrett, 66 W. Va. 363, 66 SE 507. 

[c] Necessity of interest on part 
of plaintiff.—Although plaintiff has 
no interest in the controversy be- 
tween defendants, relief may be 
given between them. Vanderveer v. 
Holcomb, 17 N. J. Eq. 547. 

{d] Defendants to cross bill.—(1) 
“Wrequently, co-defendants have, as 
between themselves, opposite and 
clashing interests touching the mat- 
ter of suit; without an adjustment 
of which, a complete decree, quieting 
the litigation, cannot be rendered. 
In such case, either defendant may 
file a cross-bill; or the court may or- 
der it to be filed, bringing before 
the court the whole matter of litiga- 
tion, and enabling it by one decree 
to settle the rights and interests of 
all parties.” Gilman y. New Orleans, 
etce., R. Co., 72 Ala. 566, 578. To same 
effect Cullum v. Erwin, 4 Ala. 
452. (2) Plaintiff is not limited to 
relief against the sole original de- 
fendant, where such. defendant, by 
cross bill, brings in other defendants 
and asks for the adjudication of 
claims between them. Scripps v. 
Sweeney, 160 Mich. 148, 125 NW 72. 

Decreeing ultimate liability see 
supra § 847. 

Duty to grant full relief see supra 
§ 845. 


Retention of jurisdiction to grant 


EQUITY. 
pill or its equiv- 


been settled.®? 


to plaintiff.? 


rights.? 


—a. 


relief to defendant see supra § 853. 

91. .Louis v. Brown Tp., 109 U. S. 
162, 3 SCt 92, 27 L. ed. 892; Corcoran 
v. Chesapeake, ete., Canal Co., 94 U. 
S. 741, 24 L. ed. 190; Waldo v. Waldo, 
52 Mich. 91, 17 NW 709; Brantingham 
v. Brantingham, 12 N. J. Eq. 160. 

Res judicata generally see Judg- 
ments [23 Cye 1215]. 

Collaterai attack generally 
Judgments [23 Cyc 1055]. 

92. Ark.—-Bank of Commerce v. 
Goolsby, 129 Ark. 416, 196 SW _ 803; 
Trapnall v. Byrd, 22 Ark. 10;  Wal- 
ker v. Byers, 14 Ark. 246. 

Ill.—Vandyke vy. Walters, 88 Ill. 
444, 

Md.—Gibson v. McCormick, 10 Gill 

& J. 65. 
Va.—Epperson vy. Epperson, 108 Va. 
471, 62 SE 344; Glenn v. Clark, 21 
Gratt. (62 Va.) 35; Steed v..Baker, 
13 Gratt.. (54 Va.) 380;. Blair v. 
Thompson, li Gratt. (52 Va.) 441; 
Allen yv. Morgan, 8 Gratt. (49 Va.) 
60; Crawford vy. McDaniel, 1 Rob. 
(40 Va.) 448; Yerby vy. Grigsby, 9 
Leigh (36 Va.) 387. 

W. Va.—Freeman v. Egnor, 72 W. 
Va. 830, 79 SE 824; Dudley v. Buck- 
ley, 68 Wi Vat 630,770 41S H_A376% 
Pickens y. Daniels, 58 W. Va. 327, 
52 SEH 215; Turner v. Stewart, 51 W. 
Va. 493,41 SE 924; Parsons y. Smith, 
46 W. Va. 728, 34 SE 922; Goff v. 
Price, 42 W. Va. 384, 26 SE 287; 
Radcliff v. Corrothers, 33 W. Va. 682, 
11 SE 228; Roots v. Mason City Salt, 
ete., Co., 27 W. Va. 483; Hansford v. 
Chesapeake Coal Co., 22 W. Va. 70; 
Tavenner v. Barrett, 21 W. Va. 656; 
Hoffman v. Ryan, 21 W. Va. 415; 
Worthington v. Staunton, 16 W. Va. 
208; Burlew v- Quarrier, 16 W. Va. 
108; Ruffner v. Hewitt, 14 W. Va. 
737; Vance v. Evans, 11 W. Va. 342. 
; precosmity of cross bill see supra 

o . 

93. Applegate vy. Hinkson, 8 W. 
Va. 594, , 

94. Commercial Bank y. Bucking- 
ham, 12 Oh. St. 402. 

95. Epperson vy. Epperson, 108 Va. 
471, 62 SE 344; Ould v. Myers, 23 
Gratt. (64 Va.) 383; Cottingham v. 
Shrewsbury, 8 Hare 627, 25 EngCh 
627, 67 Reprint 530. 

96. Epperson y. Epperson, 108 Va. 
471, 62 SE 344; Ould v. Myers, 23 
Gratt. (64 Va.) 3838; Cottingham vy. 
Shrewsbury, 3 Hare 627, 25 EngCh 
627, 67 Reprint 530. 

97. See cases supra note 90. 

98. Glenn v. Clark, 21 Gratt. (62 
Va.) 35; Blair v. Thompson, 11 Gratt. 
(52 Va.) 441; Hubbard y. Goodwin, 
3 Leigh (30 Va.) 492. 

[a] Reason for rule—‘“‘A defend- 
ant who answers the plaintiff’s bill, 
does not always. go on to state his 
own case as between him and his co- 
defendant. There is no issue made 


see 


Oe ee 


T8§ 853-854. 


without cross bill is not favored,®* and will not be 
extended beyond the limitations which have long 


Generally such relief is granted 


merely as an incident to that granted to plaintiff,’ | 
and will not be awarded where all relief is denied 
Another limitation which is recog- 

nized is that the equities between defendants will, 
/ not be adjusted where that course will cause seri- 

ous delay or expense to plaintiff or prejudice his 
It has been said that such equities will be 
adjusted only when they are plain or admitted,* 
and it has been held that no decree will be made be- 
tween defendants having adverse interest where 
they are represented by the same solicitor.’ 
no objection to a decree that it is nominally in favor 
of one defendant against’ another, where it is sub- 
stantially in favor of plaintiff.® 

[§ 854] 4. In Relation to Pleadings; Variance’ 
In General. 
the pleadings and determine all the issues;* but 


It is 


The decree should respond to all 


up, nor any provision for taking 
their testimony in reference to the 
peculiar matters in difference be- 
tween them; and hence in many cases 
the contest between them cannot 
come fairly before the court.” Hub- 
bard v. Goodwin, 3 Leigh (30 Va.) 
492, 522. To same effect Ould v. 
Myers, 23 Gratt. (64 Va.) 383; Blair 
v. Thompson, 11 Gratt. (52 Va.) 441 
hei quot Hubbard vy. Goodwin, su- 
pra]. 

99. National Bank of Metropolis 
v- Sprague, 21 N. J. Eq. 530; Glenn 
v. Clark, 21 Gratt. (62 Va.) 35; Law 
vy. Sutherland, 5 Gratt. (46 Va.) 357. 

[a] Matters arising pendente lite. 
—The rule has not been so far re- 
laxed as to permit matter arising 
after the institution of the suit to 
be set up against a codefendant, 
without cross bill. National Bank of 
Mamopells v. Sprague, 21 N. J.° Ea. 

1. Arnold v. Miller, 26 Miss. 152; 
Mount v, Potts; 23 N. J. Eq. 188; 
Ould v. Myers, 23 Gratt. (64 Wa.) 
383; McNiel v. Baird, 6 Munf.. (20 
Va.) 316; Cottingham v. Shrewsbury, 
3 Hare 627, 25 EngCh 627, 67 Reprint 
530; Chamley y. Dunsany, 2 Sch. & 
L, 690 (leading case). 

2. Arnold vy, Miller, 26 Miss, 152 


, 


Risher vy. Adams, 30 S. C. Eq. 247; 
Ould v. Myers, 23 Gratt. (64 Va.) 
383; Hubbard v. Goodwin, 3 Leigh 


(30 Va.) 492; Kennewig Co. v. Moore, 
49 W. Va.-323, 38 SE 558; Western 
Lunatic Asylum y. Miller, 29 W. Va. 
326, 1 SE 740, 6 AmSR 644; Watson 
v. Wigginton, 28 W. Va. 533; Hans- 
ford v. Chesapeake Coal Co., 22 W. 


Va. 70. 
3. Hyatt v. McBurney, 15 S. C. 
393; Pickens y. Daniels, 58 W. Va. 


327, 52 SH 215; Ogden v. Glidden, 9 
Wis. 46. 3 

4 Walker v. Byers, 14 Ark. 246; 
Blackwood v. Jones, 57 N. C. 54; In- 
gram v. Smith, 1 Head (Tenn.) 411. 
_5. Reed v. Warner, 5 Paige (N. 
+3 650; Ford vy. Whedbee, 21 N. C. 

6. West vy. Belches, 5 Munf. (19 
Va.) 187. 

7. Cross references.—See also Ac- 
counts and Accounting § 136; Cred- 
itors’ Suits §162; Divorce § 405; 
Fraudulent Conveyances [20 Cyc 818]; 
Judgments [23 Cye 795-797]; Mort- 
gages [27 Cyc 1648]; Specific Per- 
formance [36 Cye 789]; Trusts [39 
Cye 638]. 

8  Nietert vy. Blank, 199 Till, A. 
ge Armstrong vy. Grafton, 23 W. Va. 


[a] Consolidated pleadings.—Where 
a bill, cross bill, petition, ana an- 
Swers thereto relating to the same 
subject matter are consolidated and 
heard together, and a decree rendered, 
it will be considered as made in view 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


ees Sire eee 


ove er) re 


© § 854] 


. nothing is in issue unless it is raised by the plead- 
ings, and hence the deeree must conform not. only 
to the evidence but also to the pleadings; it must 


of all the allegations of the parties 
as contained in all tke pleadings, al- 
though the petition and cross bill 
may be dismissed on the hearing. 
Wilmington Star Min. Co. y. Allen, 
95 Ill. 288. And see supra § 845. 

9 U. S.—Horn vy. Detroit Dry- 
Dock Co., 150 U. S. 610, 14 SCt 214, 
37 L. ed. 1199; Allen y. Pullman Pal- 
laces CaneCe.,) 139 Wits. 6580-11) JSG 
682, 35 L. ed. ‘303; Putnam v. Day, 
22 Wall. 60, 22 L. ed. 764; Grosholz 
v. Newman, 21 Wall: 481, 22 L. ed. 
471; Shields vy. Barrow, 17 How. 130, 
15 L. ed. 158; Hobson vy. McArthur, 
16 Pet. 182, 10 L. ed. 930; Bome v: 
Chilesee 10 Pet. 177,69 1s. eds 2388: 
Crocket v. Lee, 7 Wheat. 522, 5 L. 
ed. 513 (leading case); Baldwin v. 
Liverpool, etce., Ins. Co., 124 Fed. 
206, 59 CCA 660; Dashiell v. Gros- 
venor, 66 Fed: 334, 13 CCA 593,.27 
DRA) 67. [aff 162 U.S. 425, 16 -SCt 
805, 40 L. ed. 1025]; Henry v. Suttle, 
42 Fed. 91; Phelps v. Elliott, 35 Fed. 
455 [app dism 140 U. S. 694, 11 SCt 
1026, 35 L. ed. 745]; Babbitt v. Dot- 
ten, 14 Fed. 19; South Park Comrs. 
v. Kerr, 13 Fed. 502; Bradley v. Con- 
verse, 3 .Ke@Cas. No. 1,775, 4 Cliff 
366; Beard vy. Bowler, 4 F. Cas. No. 
1,180, 2 Bond 13; Langdon v. God- 
dard, 14 F. Cas. No. 8,060, 2 Story 
267; 7 Tufts v. Tufts, 24°F. Cas. No. 
14,233, 3 Wocdb. & M. 456. 

Ala.—Manchuria SS. Co. v. Don- 
ald, 77 S 12; Smith v. Securities Co. 
of America, 73 S 892; Freeman v. 
Pullen, 130 Ala. 653, 31 S 451; Mc- 
Donald v. Walker, 95 Ala. 172, 10 S 
225; Olds v. Marshall, 93 Ala. 138, 8 
S 284; Park v. Lide, 90 Ala. 246, 
7 S 805; Johnston vy. Jones, 85 Ala. 
286, 4 S 748; Simms v. Greer, 83 
Ala. 263, 3 S 423; Webb v. Robbins, 
77 Ala. 176; Gilmer v. Wallace, 175 
Ala. 220; Hooper y. Strahan, 71 Ala. 
75; Munchus vy. Harris, 69 Ala. 506; 
Winter v. Merrick, 69 Ala. 86; Helme- 
tag v. Frank, 61 Ala. 67; Milhouse v. 
Weeden, 57 Ala. 502; Meadors v. 
Askew, 56 Ala. 584; Floyd v. Ritter, 
56 Ala. 356; Alexander v. Taylor, 56 
Ala. 60; Robinson v. Cullom, 41 Ala. 
693; Norris v. Smith, 41 Ala. 340; 
Williams v. Hatch, 38 Ala. 338; Bil- 
lingsley v. Billingsiey, 37 Ala. 425; 
Burns yv. Hudson, 37 Ala. 62; Swift 
v. Swift, 36 Ala. 147; Crethers v. Lee, 
29 Ala. 237; Williams v. Barnes, 28 
Ala. 613; Machem y. Machem, 28 Ala. 
374; Sims v. McEwen, 27 Ala. 184; 
Crabb v. Thomas, 25 Ala. 212; Adams 
v. Garrett, 22 Ala. 602; Freeman v. 
Swan, 22 Ala. 106; Paulding v. Lee, 20 
Ala. 753; EF.vans v. Battle, 19 Ala. 
398; Graham vy. Tankersley, 15 Ala. 
634; McKinley v. Irvine, 13 Ala. 
681; Eldridge v.. Turner, 11 Ala. 
1049; Pollard v. Murrell, 6 Ala. 661; 
Clements v. Kellogg, 1 Ala. 330; 
Duren v. Parsons, 5 Port. 345; Mor- 
gan v. Crabb, 3 Port. 470. 

- Ark.—Radcliffe v. Scruggs, 46 Ark. 
96: Johnson y. Clark, 5 Ark. 321. 

Cal.— Wagner v. Hansen, 103 Cal. 
104, 37 P 195; Noonan v. Nunan, 76 
Cal. 44, 18 P 98; Murdock v. Clarke, 
59 Cal. 683; Green v. Covillaud, 10 
Cal. 317, 70 AmD 725. 

Colo.—Thomas v. Mackey, 3 Colo. 
890; Francis y. Wells, 2 Colo, 660; 
Fischer v. Hanna, 8 Colo. A. 471, 47 
P: 303. ; 

Fla.—Pinellas Packing Co. v. Clear- 
water Citrus Growers Assoc., 78 S 
16; Briles v. Bradford, 54 Fla. 501, 
44 § 937; Pinney v. Pinney, 46 Fla. 
559, 35 S 95; Stockton v. Jacksonville 
Nat. Bank, 45 Fla. 590, 34 S 897; Lyle 
v. Winn, 45. Fla. 419, 34 S 158; St. 
Andrews Bay Land Co. y. Campbell, 
5 Fla. 560. 

Ga.—Thompson y. Fenn, 100 Ga. 
234, 28 SE 39; Maddox v. Bramlett, 
84 Ga. 84, 11 SE 424; McCallam v. 
Carswell, 75 Ga. 25; Dennis v. Ray, 


Ga. 449. ~ 
if lil. —Stearns vy. Glos, 235 Ill, 290, 


EQUITY 


85 NE 335; Pankau v. Morrissey, 224 
Til. 177, 79 NE 648; Higgins v. Hig- 
gins, 219 Ill. 146, 76 NE 86, 109 
AmSR 316; Butler vy. Brown, 205 Ill. 
606, 69 NE 44; Dorn vy. Geuder, 171 
Ill. 362, 49 NE 492; Bartmess v. 
Fuller, 170 Ill. 193, 48 NE 452; Jef- 
frey v. Robbins, 167 Ill. 375, 47 NE 
725; Terre Haute, etc., R.  Co., vy. 
Peorlawéte:! Rei Coz) 267 T1296" -47 
NE 513; Harms v. Jacobs, 158 Ill. 
505, 41 NE 1071; Adams vy. Gill, 158 
Ill. 190, 41 NE 738; Baker vy. Updike, 
155 Ill. 54, 39 NE 587; Russell v. Con- 
ners, 140 Ill. 660, 30 NE 606; Reed vy. 
Reed, 135 Ill. 482. 25 NE 1095; Coale 
v. Moline Plow Co., 134 Ill. 350, 25 
NE 1016; Purdy v. Hall, 134 Ill. 298, 
25 NE 645; Kidder v. Vandersloot, 
114 Ill. 138, 28 NE 460; Walker v. 
Ray, 111 Ill. 315; Ewing v. Sandoval 
Coal, ete, Co., 110 Ill. 290; Smith 
v. Brittenham, 98 Ill. 188; Chicago, 
etc., R. Co. v. Chamberlain, 84 Ill. 
333; Morris v. Tillson, 81 Ill. 607; 
Tuck v. Downing, 76 Ill. 71; Tracy 
v. Rogers, 69 Ill. 662; Heath v. Hall, 
60 Ill. 344; Wise v. Twiss, 54 Ill. 301; 
Carmichael v. Reed, 45 Ill. 108; Lloyd 
v. Karnes, 45 Ill. 62; Woodworth v. 
Huntoon, 40 Ill. 131, 89 AmD 840; 
Bush y. Connelly, 33 Ill. 447; Burger 
v. Potter, 32 Ill. 66; Ohling v. Luit- 
jens, 32 Ill. 28; Chaffin v. Kimball, 23 
Ill. 36; Spangler vy. Pugh, 21 Ill. 85, 
74 AmD 77; Rowan y. Bowles, 21 Ill. 
17; White v. Morrison, 11 Ill. 361; 
Morgan v. Smith, 11 Ill. 194; Fitz- 
patrick v. Beatty, 6 Ill. 454; Johnson 
v. Taff, 204 Ill. A. 546; Baker v. 
Pierce, 197 Ill. A. 158; Rosenbleet v. 
Rosenbleet, 122 Ill. A, 408; Madden 
y. Lubke, 119 Ill. A. 339; Curlett v. 
Curlett, 106 Ill. ‘A. 81; Amberg v. 
Nachtway, 92 Ill. A. 608; Terre 
Haute, ete., R:. Co. v. Peoria, etce., 
RCo, = 61 oT Ag 406) (fafted6'7, 111. 
296, 47 NE 513]; Highway Comrs. v. 


Deboe, 438 Ill. A. 25; Fountain v. 
Fountain, 23 Ill. A. 529; Waugh v. 
Schlenk, 23 Ill. A. 433; Slocum v. 


Slocum, 9 Il]. A. 142; Moore v. Sayre, 


4 Till. A, 248. 
Iowa.—Singleton y. Scott, 11 Iowa 
589. is 
Ky.—Robinson vy. Morgan, Litt. 
Sel. Cas. 56; Shelby v. Shelby, 1 B. 
Mon. 266; Dickerson y. Morgan, 8 


Dana 130; Roberts v. Jones, 2 Litt. 
88; Pennebaker v. Wathan, 2 A. K. 
Marsh, 315; Morrison v. Hart, 2 Bibb 
4, 4 AmD 663. : 
Me.—Scudder y. Young, 25 Me. 153. 
Md.—Schnepfe v. Schnepfe, 108 
Md. 139, 69 A 829; Small v., Owings, 
1 Md. Ch. 863; Contee v. Dawson, 
2 Bland 264. - 
Mass.—Pickard v. Clancy, 225 Mass. 
89, 118 NE 838; Gurney v. Ford, 2 
Allen 576. : 
Mich.—Kelly v. Kelly, 54 Mich. 30, 
19 NW 580; Hoffman y. McMorran, 52 
Mich. 318, 17 NW _ 928; Elliott v. 
Amazon Ins. Co., 49 Mich. 579, 14 
NW 554; Ford vy. Loomis, 33 Mich, 
121; Rudd v. Rudd, 33 Mich. a Odes 
Converse v. Blumrich, 14 Mich, 109, 
90 AmD 230; Emerson vy. Atwater, 
12 Mich. 314; Peckham v. Buffam, 11 
Mich. 529; Warner v. Whittaker, 6 
Mich. 133, 72 AmD_ 65; Smith v. 
Brown, 2 Mich. 161; Thayer v. Lane, 
Walk. 200. 


Miss.—Fatheree v. Fletcher, 31 
Miss. 265; Bowman: y. O’Reilly, 31 
Miss. 261; Pinson vy. Williams, 23 


Miss, 64; Bacon v. Conn, Sm. & M. 
Ch. 348. 

Mo.—Schneider v. Patton, 175 Mo. 
684, 75 SW 155; Reed v. Bott, 100 
Mo. 62, 12 SW 347, 14 SW 1089; 
Lenox v. Harrison, 88 Mo. 491. 

Mont.—Largey v. Leggat, 30 Mont. 
148, 75 P 950. 


Nebr.—Ross v. Sumner, 57 Nebr. 
588, 78 NW 264. 
Nev.—Brandon v. West, 28 Nev. 


83 P 327. 


500, 
N. H.—Farrar v. Crosby, 27_N. H. 


[21C.J.] 671 


be secundum allegata et probata; the evidence must 
conform to the allegations and the decree to both.® 
A fortiori a decree cannot stand when it has no 


9; Bellows v. Stone, 14 N. H. 175; 
Tilton v. Tilton, 9 N. H. 385.- 

N. J.—Keen y. Maple Shade Land, 
ete., Co. 61 N. J. Eq. 497, 48 A 596 
[rev on other grounds 63 N.. J. Eq. 
321, 50 A 467]; Lehigh Valley R. 
Co. v. McFarlan, 30 N. J. Eq. 180 
[rev on other grounds 31 N. J. Hq. 
TGs Hoyt ive Hoyt 27a Neier Hee 
399 [aff 28 N. J. Eq. 485]; Midmer 
v. Midmer, 26 N. J. Eq. 299 [aff 27 
N. J. Eq. 548]; Marshman y. Conklin, 
21 NN. J. Eq. 546; Mills v. Mills, 
18\N. J. Eg. 444; Vansciver v. Bryan, 
13 N. J. Eq. 434; Brantingham vy. 
Brantingham, 12 N. J. Eq. 160; An- 
drews v. Farnham, 10 N. J. Ea. 91. 

N. Y.—Kelsey v. Western, 2 N. Y. 
500; Ferguson y. Ferguson, 2 N. Y. 
360 [mod 3 Barb. Ch. 616]; Gettins 
v. Boyle, 184 App. Div. 499, 171 NYS 
711 (rule not changed by fact that 
relief is given by way of condition); 
Simms v. Wallace, 46 Hun 172; Beach 
v. Fulton Bank, 3 Wend. 573; Tripp 
v. Vincent, 3 Barb. Ch. 613; Lloyd 
v. Brewster, 4 Paige 537, 27 AmD 
88; Sears y. Barnum, Clarke 139; 
Farmers’ L'& T.. Co.. v;. Perry; 3 
Sandf. Ch. 339; Green vy. Storm, 3 
Sandf. Ch. 305. 

N. C.—Mallory y. Mallory, 45 N. Cc. 
80; Foster v. Jones, 22 N. C. 201; 
McBrayer v. Roberts, 17 N. C. 75. 

Oh.—Paine y. French, 4 Oh. 318. 

Pa.—Saupp v. Streit, 258 Pa. 211, 
101 A 9389; Spangler Brewing Co. v. 
McHenry, 242 Pa. 522, 89 A 665; Rit- 
tenhouse vy. Newhard, 232 Pa. 433, 
81 A 445; McFarland vy. Heverly, 46 
Pa. Super. 434. 

Ss. C.—Hatcher y. Hatcher, 18 S. C. 
Eq... 311. 

Tenn.—Duluth Nat. Bank vy. Knox- 
ville F. Ins. Co., 85 Tenn. 76, 1 SW 
689, 4 AmSR 744; Johnson v. Luck- 
ado, 12 Heisk. 270; Bartee v. Tomp- 
kins, 4 Sneed 623; Cunningham vy. 
Wood, 4 Humphr. 417; Fite v. Wiel, 
(Ch. A.) 46 SW 330. 

Tex.—Parker v. Beavers, 19 Tex. . 
406; Chrisman v. Miller, 15 Tex. 159; 


Hall v. Jackson, 3 Tex. 305. 
Utah.—Crescent Min. Co. v. Wa- 
satch'y Min: Co.,7 0.) Utah V624 eto 


198 Laff, 148° Wi Si3293; a3 SCt. 6005 
37 L. ed. 454], 

Va.—Campbell vy. Bowles, 30 Gratt. 
Ce Va) iGo 2 Piss ov. Corder. al 
Leigh (39 Va.) 69. 

W. Va.—Caton vy. Raber, 56 W. Va. 
244, 49 SH 147; Waldron v. Harvey, 
54 W. Va. 608, 46 SE 6038, 102 AmSR 
959; Keneweg vy. Schilansky, 47 W. 
Va. 287, 34 SE 773; Doonan v. Glynn, 
26 W.Va. 225; Lamb .v. Cecil, 25 
W. Va. 288; Armstrong v. Grafton, 
23 W. Va. 50; Pusey v. Gardner, 21 
W. Va. 469; Floyd v. Jones, 19 W. 
Va. 359; Baugher vy. Hichelberger, 11 
W. Va. 217; Hunter yv. Hunter, 10 
W. Va. 321. 

Wis.—Williams vy. Starr, 5 Wis. 
534; Flint v. Jones, 5 Wis. 424; Bray- 
ton; v2. Jones; 5S Wis! iz. 

{a] Rule applied.—(1) Where the 
bill alleged that a note was executed 
by two persons as partners, a recov- 
ery could not be had on the ground 
that one of such persons executed 
the obligation and the other ratified 
the transaction. Helm v. Cantrell, 59 
Ill. 524. (2) A bill seeking relief for 
an obstruction of a way to plaintiff's 
mill and alleging it to be a public 
way, is not sustained by, proof of the 
existence of a private way. Gurney 
vy. Ford, 2 Allen (Mass.) 576. 

{b] Allegation of title —(1) An 
allegation of absolute title is not sus- 
tained by proof of a life estate. 
Winter v. Merrick, 69 Ala. 86. (2) 
A recovery of title as a devisee can- 
not be had upon allegation of title 
as heir. Meadors y. Askew, 56 Ala. 
584. (8) An allegation of title by 
purchase from a certain person, de- 
scribed as the heir of a decedent, is 
not sustained by proof that the seller 


672 [21C.J.] 


pleadings whatever to support it.1° 
waiver of affirmative reiief to which he is entitled, 
will not deprive plaintiff of his right to relief upon 


the issues joined.1+ 


was the devisee of the decedent. Mc- 
Kinley v. Irvine, 13 Ala. 681. (4) 
Where the bill sets up title under 


a will, title by codicils thereto, not 
mentioned in the bill, cannot be 
shown. Langdon vy. Goddard, 14 F. 


Cas. No. 8,060, 2 Story 267. (5) Under 
a claim of title as remainderman 
under a deed of gift’ a recovery can- 
not be had as distributee of the 
donee. Kidd v. Manley, 28 Miss. 
156. (6) An allegation of a life estate 
with remainder to children, is not 
supported by proof of a gift in tail 
which, under the law, creates a fee. 
Orabb! v. (Yhomas, 25. “Ala? 212.) (7) 
Under an allegation of a covenant to 
make title to a wife, relief cannot be 
had on proof of a covenant to make 
title to the wife and husband, the 
latter having executed notes for the 
purchase price. Lewis v. Montgom- 
ery Mut. Bldg., etc., Assoc., 70 Ala. 
276. (8) A bill to revest title, pro- 
ceeding on the allegation that the 
legal title was vested in the granie 
for the benefit of the grantor and his 
family, there being no allegation of 
nondelivery, was not supported by 
proof of nondelivery of the deed. 
Abbott v. Abbott, 189 Ill. 488, 59 NE 
958, 82 AmSR 470. (9) A bill as- 
serting a right under a bill of sale 
by defendant to A, and by A assigned 
to piaintiff, is not sustained by proof 
of such bill made by defendant to B, 
by B assigned to C, and by C as- 
signed to plaintiff. Roberts v. Jones, 
2 Litt. (Ky.) 88. (10) An allegation 
of title as mortgagee is not sustained 
by proof of title as purchaser at a 
sale under the mortgage. Williams 
v. Hatch, 38 Ala. 338. (11) Where a 
petition of intervention by several 
parties alleged their several owner- 
ship of certain bonds, a decree find- 
ing a joint ownership of such bonds 
was not responsive to the pleadings. 
Rumsey v. People’s R. Co., 144 Mo. 
175, 46 SW 144. (12) An allegation 
of the right to a conveyance to all 
' the plaintiffs and proof of such right 
in a part of them only, will not sup- 
port a decree in favor of all. Dille 
v. Woods, 14 Oh. 122. (18) An al- 
legation in a creditors’ bill of joint 
ownership by two debtors is not sus- 
tained by proof of ownership by one 
and conveyance to the wife of the 
other. Floyd vy. Ritter, 56 Ala. 356. 
(14) An allegation of sole ownership 
will not support a decree where the 
proof is of ‘joint ownership with 
others. Beard v. Bolwer, 2 F. Cas. 
INO ye LOO. Bond, 13. (15) Where 
the bill avers a statutory separate 
estate and the proof shows an equita- 
ble separate estate, the variance is 


ee Milhouse v. Weeden, 57 Ala. 
02. 
[c] Allegation of contract.—(1) 


Plaintiff cannot allege one contract 
and recover upon proof of another, 
Adams y. Garrett, 22 Ala. 602; Duren 
v. Parsons, 5 Port. (Ala.) 345; Jef- 
fery v. Robbins, 167 Ill. 375, 47 NE 
ape atter Oa ell vAC OO Ry Kansey; save 
Grimes, 7 Blackf. (Ind.) 290; Bellows 
v. Stone, 14_N. H. 175. But see infra 
§ 856. And see Specific Performance 
[386 Cye 790]. (2) Where plaintiff in 
a suit for specific performance set 
up a contract for the absolute con- 
veyance of his interest in certain 
lands, and the proof showed that the 
contract was subject to material res- 
ervations and exceptions, the vari- 
ance was fatal. Tilton v. Tilton, 9 
N. H. 385. (38) Where the proof in 
a suit for specific performance of a 
parol contract for the sale of land 
showed that the contract contained 
a stipulation giving each of the par- 
ties thereto a preferential option to 
burchase from the other in case the 
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Defendant’s 


[§ 855] -b. Bill??—(1) In General. 
plaintiff not based upon and authorized by the al- 
legations of the bill cannot be granted,1® even 


PT na he 


[8§ B54-855 " 


Relief to 


though it would be proper under the evidence if the 


‘latter desired to sell, which stipula- 
tion was omitted from the contract 
alleged, it was error to grant the re- 
lief asked. Williams y. Barnes, 28 
Ala. 613. (4) In a proceeding to en- 
force a mechanic’s lien the allegation 
was that materials were furnished 
on an implied contract to pay for 
them on delivery. The evidence 
showed an express contract to the 
effect that fifty dollars was to be 
paid in cash and the balance in thirty 


days. The variance was held to be 
fatal. Randolph y. Onstott,’58 Ill. 
52. 

[d] Matters not covered by repli- 


cation.— Where the replication to a 
plea raises no objection to the cor- 
rectness of a receipt set up in the 
plea, the question of mistake in the 
receipt was not proper to be consid- 
ered. Horn v. Detroit Dry-Dock Co., 
ee U. S, 610, 14 SCt 214, 37 L. ed. 
1199; 

Consent decrees see infra § 965. 

Grounds of relief accruing pending 
suit see supra § 846. 


Pro confesso decrees see infra 
§ 749. 

10. Nathan C. Dow Co. v. Deist, 
123 Ill. A. 364. And see Judgments 
[23 Cye 695]. 

[a] Rule applied.—‘“‘The primal 


and fundamental reason why this de- 
cree cannot stand is that at the time 
when it was entered there existed no 
pleadings for it to stand upon. The 
decree dismisses the original bill and 
amended bill and cross-bill and inter- 
vening petition, while at the same 
time it adjudicates the property 
rights of appellants. The decree 
leaves no pleading in the record to 
sustain it.’ Nathan C. Dow Co, v. 
Deist, 123 Ill. A. 364, 369. 


11. Sutherland vy. Rose, 47 Barb. 
(N. Y.) 144. 2 

12. Consent decrees see infra 

965. 


Grounds of relief arising pending 
trial see supra § 846. 

Pro confesso decrees sec infra § 949. 

13. U. S.—Garrett v. Louisville, 
ete), Re Con 235 Ui S2308,059 bh wied. 
242; Putnam v. Day, 22 Wall. 60, 
22 Ll. ed. 764; Grosholz vy. Newman, 
21 Wall, 481, 22 L. ed. 481; Harrison 
v, Nixon, 9 Pet. 483, 9 L. ed. 201; 
Carneal v, Banks, 10 Wheat. 181, 
6. L. ed. 29%; Simms y.’Guthrie, 9 
Cranch 18, 3 L. ed. 642; Ex p. Equita- 
ble Trust Co., 231 Fed. 571, 145 CCA 
457 [rev 231 Fed. 478]; Georgia, etc., 
R. Co. ‘v. Hinstein, 218 Fed. 55, 133 
CCA 657; Mitchell v. Hitchman Coal, 
ete., Co., 214 Fed. 685, 1381 CCA 425 
{rev on other grounds 245 U. S. 229, 
38 SCt 65, 62 L. ed. 96]; Gage v. J. 
FF. Smyth Mercantile Co., 160 Fed. 
425, 87 CCA 3877; Reed vy. Munn, 148 
Fed. 737, 80 CCA 215 [certiorari den 
207 U. S. 588, 28 SCt 255; 52 L. ed. 
353]; Baldwin v. Liverpool, ete., Ins. 
Co., 124 Fed. 206, 208, 59 CCA 660; 
Hill v. Phelps, 101 Fed. 650, 41 CCA 
569; Burke vy. Davis, 81 Fed. 907, 26 
CCA 675; Bissell Carpet-Sweeper Co. 
v. Goshen Sweeper Co., 72 Fed. 545, 19 
CCA 25; Wooster v. Handy, 23 Fed. 
49, 23 Blatchf.'112; Bradley y. Con- 
verse,” 3. Ws Cas. INO wd. (75,4 nett: 
366. 

Ala.—Farmers’ Sav. Bank v. Mur- 
phree, 76 S 982; Smith v. Securities 
Co. of America, 73 S 892; Norsworthy 
v. Willoughby, 176 Ala. 145, 57 S$ 
717; Sellers v. Sellers, 39 S 990; Free- 
man vy. Pullen, 1380 Ala. 653, 31 S 
451; Montgomery First Nat. Bank vy. 
Acme White Lead, etc., Co., 123 Ala. 
344, 26 S 354; Alston y.’ Marshall, 112 
Ala. 638, 20 S 850; Bone vy. Lansden, 
85 Ala. 562, 6 S 611; Munchus v. 
Harris, 69 Ala. 506; Flewellen v. 
Crane, 58 Ala. 627; Alexander v. Tay- 


lor, 56 Ala. 60; Billingsley v. Bill- 
ingsley, 37 Ala. 425; Burns v. Hud- 


son, 37 Ala. 62; Flanagan y. State 
Bank, 32 Ala. 508; Billingslea vy. 
Ware, 32 Ala. 415; Cameron y. Ab- 


bott, 30 Ala. 416; Charles vy. Dubose, 
29 Ala. 367; Lockhart v. Cameron, 
29 Ala. 355; Freeman v. Swan, 22 
Ala. 106; Lockard y. I:ockard, 16 Ala. 
423; Borland vy. Phillips, 3 Ala. 718: 
Clements v. Kellogg, 1 Ala. 330. 
Ark.—Bank of Commerce vy. Gools= 
by, 129 Ark. 416, 196 SW 803; Cul- 
berhouse vy. Hawthorne, 107 Ark. 462, 
156 SW 421; Rogers vy. Brooks, 30 
Ark. 612; Atkins v. Busby, 25 Ark. 
176; Barraque y. Manuel, 7 Ark. 516. 
Cal.—Simmons y. Simmons, 166 
CalkiiA38) 3 = Py. 202 Bachman ev. 
Sepulveda, 39 Cal.:688; Tryon v. Sut- 
ton, 13 Cal. 490; Green. v.. Covillaud, 
LO! Cale 82s TOA 1D. 725. 
Colo.—Clear Creek, ete., Gold, ete., 
Min, Co.-v.. Root; 1 Colo. 374. 
Conn.—Skinner y. Bailey, 7 Conn. 
496; Crocker y. Higgins, 7 Conn. 342; 
Gaylord v. Couch, 5 Day 223. 
Del.—Metropolitan L. “Ins. Co. vy. 
O’Donnell, 102 A 163, 95 A 289; Cloud 
v. Whiteman, 2 Del. 401. 
D. C.—MeclIlhenny vy. New Iberia 
Extract of Tobasco Pepper Co., Ltd., 


30 App. 3837: Perkins vy. Tyrer, 23 
App. 447; Offutt vy. King, 8 D. C. 


Fla.—Pinellas Packing Co. v. Clear- 
water Citrus Growers Assoc., 78 S 
16; Mitchell vy. Mason, 65 Fla. 208, 
61 S 579; Goulding Fertilizer Co. v. 
Johnson, 65 Fla. 195, 61 S 441; Briles 
v. Bradford, 54 Fla. 501, 44 S 937; 
Durham vy. Edwards, 50 Fla. 495, 38 
S 926; Orlando vy. Equitable Bldg., 
ete.,, Assoc, 45 Fla. 507,' 33 S 986; 
Lyle v. Winn, 45 Fla. 419, 34 S 158; 
Tate yv. Pensacola, etc., Co., 37 Fla. 
439, 20 S 542, 53 AmSR 251; Ander- 
son v. Northrop, 30,Fla. 612, 12 S 


-318; Thornton y. Eppes, 6 Fla. 546. 


Ga.—Hickson v. Mobley, 80 Ga. 314, 
ar 495; Keaton v. MeGwier, 24 Ga. 

Ill.— Howard v. Burns, 279 Ill. 256, 
116 NE 708. ‘faff 201) Tl Ale 57973 
Fisher vy. Burks, 274 Ill. 368, 113 NE 
711; Houlihan y. Morrissey, 270 111. 
66, 110 NE 341, AnnCasl917A 364; 
Leahy vy. Nolan, 261 Ill. 219, 103 NE 
546; Warner v. Mettler, 260 Ill. 416, 
103. NEV 259) \pathsl 6: Ell eA vas 731s 
James H. Rice Co. v. MceJohn, 244 
Jll. 264, 91 NH 448; Gillespie y. Ful- 
ton: Oi, Lere ueo.; 239 Mi S2Gur gs 
NE 192; Stearns y. Glos, 235 Ill. 290, 
85 NE 335; Pankau v, Morrissey, 224 
Ill. 177, 79 NE 643; Fuller yv. Davis, 
184° Ti. .505,. 56" NEY 79 efati 84. Te 
A. 295]; Dorn v. Geuder, 171 Ill. 362, 
49 NE 492; Jeffery v. Robbins, 167 
THE 346,47" INE C25"( att. 962% obits IAS 
190]; McLean y. Thomas, 159 Ill. 227, 
42 NE 798; Harms vy. Jacobs, 158 Ill. ~ 
505, 41 NE 1071; Russell v. Conners, 
140 Ill. 660, 30 NE 606; Marvin v. 
Collins, 98 Ill, 510; O’Neal v. Boone, 
82 Ill. 589; Heath v. Hurless, 73 Ill. 
323; Richards v. Greene, 73 Ill. 54; 
Price y. Blackmore, 65 Ill. 386; Helm 
v. Cantrell, 59.) Hl. 524°" Dodge .v. 
Wright, 48 Ill. 382; Fergus v. Tink- 
ham, 38 Ill. 407; Waugh y. Robbins, 
33 Ill. 181; Burger-y. Potter, 32 Ill. 
66;" Ohling (v.  “Buitjens, 732) Tl? 233 
Rowan v. Bowles, 21 Ill. 17; Morgan 
v. Smith, 11 Ill. 194; Fitzpatrick § v. 
Beatty, 6 Ill. 454; Johnson v. Taff, 
204 Ill. A. 546; Goodall v. Cook, 203 
THY A. 695" Baker” yo. Pierce) 197 20M 
A. 158; Brandes v. Dressel, 181 Tl. 
A. 300; Teich v. Midland Mach. Co., 
177 Ill. A. 354; Briggs v. Reynolds, 
176 Tll. A.’ 420; Crowley v. McCam- 
bridge, 154,11]. A, 135; Dunbar v. 
American Tel., etc., Co., 142 Ill. A. 
6 [rev on other grounds 2388 Ill. 456, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


J 


27, 95 NW 262; 


§ 855] 


87 NE 521]; Breed v. Baird, 139 Ill. 
A. 15; Nimmons y, Stryker, 132 Ill. 
A. 414; McGooden vy. Bartholic, 132 
ill. A. 392; Boylan y. Cameron, 126 
Ill. A. 432; Rosenbleet v. Rosenbleet, 
122 Ill. A. 408; Winnetka v. Chicago, 
ete., RR. Co., 107 Til) A. 117 [aff 204 
Ill. 297, 68 NE 407]; Curlett vy. Cur- 
lett, 106 Ill. A. 81; Ball v. Serum, 85 
Ill. A. 560; Inter Ocean Pub, Co. v. 
Associated Press, 83 Ill. A. 377 [rev 
on other grounds 184 Ill. 438, 56 NB 
822, 75 AmSR 184, 48 LRA 568]; 
Odell vy. Bell, 67 Ill. A. 106; McLean 


v. Thomas, 52 Ill. A. 161 [aff 159, 
Til, 227, 42 NE 798]; Robinson v. 
Robinson, 50 Ill.: A. 414; Gutsch 


Brewing Co. v. Fischbeck, 41 Ill. A. 
400; Quinn vy. McMahan, 40 Ill. A. 
593 [app dism 140 Ill. 199, 29 NE 
731]; Hubbard vy. Stapp, 32 Ill. A. 
5415) Booth iv. ‘Smith,’ 15° Tl. A. 791 
[aff 117 Ill. 370, 7 NE 610]; Slocum 
v. Slocum, 9 Ill. A. 142; Augustine 
v. Doud, 1 Ill. A. 588. 

OS cay v. Peelman, 4 Ind. 

Iowa.—Bottorff v. Lewis, 121 Iowa 

Singleton vy. Scott, 
11 Iowa 589. 

Ky.—Price v. Boyd, 1 Dana 434; 
Spriggs v. Albin, 6 J. J. Marsh, 158; 
Buck v. McCaughtry, 5 T. B. Mon. 
216; Withers v. Thompson, 4 T. B. 
Mon. 323; Lemaster y. Burkhart, 2 
Bibb 25; Morrison y. Hart, 2 Bibb 
4, 4 AmD 668; Brown y. Heard, 3 
A. K. Marsh. 390. 

La.—Handlin y. Dodt, 110 La. 936, 
34 S 881. 

Me.—Merrill vy. Washburn, 83 Me. 
189, 22 A 118; Stover v. Poole, .67 
Me. 217. 

Md.—Berry v. Pierson, 1 Gill 234; 
Ringgold v. Ringgold, 1 Harr. & G. 
11, 18 AmD 250; Townshend vy. Dun- 


can, 2 Bland 45. 
Mass.—Pickard v. Clancy, 225 
Mass. 89, 123 NE 838; Hanscom vy. 


Malden, etc., Gas Light Co., 220 Mass. 
1, 107 NE 426, AnnCasl917A 145; 
Brookfield First Baptist Soc. v. Dex- 
ter, 193 Mass. 187, 79 NE 342; Drew 
v. Beard, 107 Mass. 64. 

Mich.—Connor vy. Jochen, 171 Mich. 
69, 1387 NW 69; Kelly v. Kelly, 54 
Mich. 30, 19 NW 580; Walker v. 
Detroit Transit R. Co., 47 Mich. 338, 
11 NW 187; Smith v. Rumsey, 33 
Mich. 183; Ford v. Loomis, 33 Mich. 
t2i+ Rudd. v. Rudd,..33-Mich.,. 1015 
Jones vy. Wells, 31 Mich, 170; Har- 
wood vy. Underwood, 28 Mich. 427; 
Converse v. Blumrich, 14 Mich. 109, 
90 AmD 230; Moran vy. Palmer, 13 
Mich. 367; Barrows vy. Baughman, 9 
Mich. 213. 

Miss.—Isler vy. Isler, 110 Miss. 419, 
70 S 455; Blythe v. Simmons, 107 
Miss. 510, 65 S 571; Lyon v. San- 
ders, 23 Miss. 530; Pinson y. Wil- 
liams, 23 Miss. 64; Green v. Mc- 
Donald, 21 Miss. 445. 

Mo.—Kilpatrick v. Wiley, 197 Mo. 
123, 95 SW 213; Schneider vy. Pat- 
ton, 175 Mo. 684, 75 SW 155; Lenox 
v. Harrison, 88 Mo. 491; Newham v. 
Kenton, 79 Mo. 382; Miltenberger v. 
Morrison, 39 Mo. 71; Evans v. Gib- 
son, 29 Mo. 223, TA 565; Mc- 
Knight v. Bright, 2 Mo. i, 

Nev Res vy. Sumner, 57 Nebr. 
588, 78 NW 264. 

N. H.—Farrar vy. Crosby, 27 N. H. 9. 

N. J.—Newark v. Erie R. Co., 76 
N. J. Eq. 317, 74 A 505 [rev 75 N. J. 
Eq. 20, 71 A 620]; Vulcan Detinning 
Go. v. American Can Co., (Ch.) 69 A 
1103; Riddle v. Keller, 61 N. J. Eq. 
513, 48 A 818; Watkins v. Milligan, 
37 Nid. Eg. 4353. Stucky, Vv. Stucky, 
30 N. J. Eq. 546; Midmer vy. Midmer, 
27 N. J. Ea. 548; Hoyt v. Hoyt, 27 
N. J. Eq. 399 [aff 28 N. J. Eq. 485]; 
Vansciver v. Bryan, 13 N. J. Eq. 
436; Parsons v. Heston, 11 N. Je 
Eq. 155; Plume v. Small, 5_N. J. Ea. 
460 [aff 5 N. J. Eq. 650]; Hopper v. 
Sisco, 5 N. J. Eq. 348; Berry v. Van 


i . J. Eq. 269;, Smith v.| 773; Oberlin College v. Blair, 45 W. 
esr Wy. iba. 494, Va.’ 812, 32 SE 203; Armstrong v. 
N. ’y.—Truesdell vy. Sarles, 104! Bailey, 43 W. Va. 778, 28 SH 766; + 
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N. Y. 164, 10 NE 139; Southwick v. 
Memphis First Nat. Bank, 84 N. Y. 
420; People’s Bank y. Mitchell, 73 
N. . 406; Bradley y. Aldrich, 40 
N. Y. 504, 100 AmD 528; Frost v. 
Koon, 30 N. Y. 428 [aff 18 AbbPr 
3]; Campbell’ v. Consalus, 25 N. Y. 
613 [aff 40 Barb. 509]; Peck v. Mal- 
lams, 10 N. Y. 509; Bailey v. Ryder, 
10 N. Y. 363; Kelsey v. Western, 2 
N. Y. 500; Ferguson vy. Ferguson, 
2 N. Y. 360 [mod 3 Barb. Ch. 616]; 
Rome Exch. Bank vy. Eames, 4 Abb. 


Dec. 83, 1 Keyes 588; Gettins v. 
Boyle, 184 App. Div. 499, 171 NYS 
711; Freeman vy. Miller, 157 App. 
Div. 715, 142 NYS 79%; Wasey v. 


Holbrook, 141 App. Div. 336, 125 NYS 
1087 [mod 65 Misc. 84, 120 NYS 675]; 
Harrison v. Obermeyer, etc., Brewing 
Go., 64 App. Div. 499, 72 NYS 270; 
Bowen vy. Webster, 3 App. Div. 86, 
38 NYS 917; Thomas vy. Austin, 4 
Barb. 265; Kley vy. Healy, 9 Misc. 
OS ee OLY Sues ad 149. No FY. oA0, 
44 NE 150]; O’Brien y. Ottenberg, 
28 NYS 606; Hawes vy. Dobbs, 18 
NYS 1238; Barbeau vy. Picotte, 13 NYS 
132; Gale v. Gale, 15 NYSt 644; Eber- 
hardt v. Schuster, 10 AbbNCas 374; 
Stuart v. Mechanics’, ete., Bank, 19 
Johns. 496; James y. McKernon, 6 
Johns. 543; Colton y. Ross, 2 Paige 
396, 22 AmD 648. 

N. C.—Mallory v. Mallory, 45 N. C. 


80; Russ y. Hawes, 40 N. C. 18; 
Buffalow vy. Buffalow, 37 N. C. 113; 
Lindsay v. Etheridge, 21 N. C. 36. 


Oh.—Reynolds vy. Morris, 7 Oh. St. 
310; White v. Denman, 1 Oh. St. 
110; U. S. Bank v. Schultz, 3 Oh. 61; 
Bougher y. Miller, Wright 328. 

Or.—Coughanour y. Hutchinson, 41 
ORgALo a 69ees 68s 

Pa.—Spangler Brewing Co. v. Mc- 
Henry, 242 Pa. 522, 89 A 665; Rit- 
tenhouse vy. Newhard, 232 Pa. 433, 
81 A 445; Luther y. Luther, 216 Pa. 
1, 64 A 868; Cumberland Valley R. 
Co.’s App., 62 Pa. 218; McFarland v. 
Heverly, 46 Pa. Super, 434, 446 [cit 
Cyc]; Summers vy. Shryock, 46 Pa. 
Super. 231; Bishop v. Buckley, 33 Pa. 
Super. 123; Empire S. & I. Co. v. 
Lawrence, 23 Pa. Dist. 744; Slifer v. 
Slifer, 34 Pa. Co. 107; Sloan vy. James, 
7 Del. Co. 348; Nolde v. Madlem, 4 
LancLRev 347; Updegraff vy. Cooke, 8 
Phila. 336. 

S. C.—Miller y. Furse, 8 S. C. Eq. 
187. 

Tenn.—McClung v. Colwell, 107 
Tenn. 592, 64\SW 890, 89 AmSR 961; 
Duluth Nat. Bank v. Knoxville F. 
Ins. Co;,9,85) Tenn... 76) 1, SW 689, °4 
AmSR 744; Woodward v. Walton, 7 
Heisk. 50; Merriman y. Lacefield, 4 
Heisk. 209; Cunningham y. Wood, 4 
Humphr. 417; W. V. Davidson Lum- 
ber, Cosy. Jones,..(Ch. Ax) 62. ‘SW: 
386; Teague v. Teague, 2 Tenn. Ch. 

6. 


A; 87 
Tex.—Parker vy. Beavers, 19 Tex. 
65 Vt. 


406. 
Vt.—Bartlett v. Walker, 
594, 27 A 496; Sanborn v. Kittredge, 
20 Vt. 632, 50 AmD 58; White v. Yaw, 
1 Vibe SO. 
Va.—Fulton vy. Cox, 117 Va. .669, 
86 SE 1338; Linkous y. Stevens, 116 
Vanesos Sol Sh) Shi seelalls Vvereall, 
104 Va. 773, 52 SE 557; Steadman y. 
Handy, 102 Va. 382, 46 SE 390; Niday 
vy. Harvey, 9 Gratt. (50 Va.) 454; 


Mundy v. Vawter, 3 Gratt. (44 Va.) 
518; Parker v. Carter, 4 Munf. (18 
Va.) 273, 6 AmD 513. 

W. Va.—Johnson Milling Co. v. 
Read, 76 W.. Va. 557, 85° SH) 726; 
Truslow v. Parkersburg Bridge, etc., 
BICOn OL Wie Vos, 202 0teo emo iualol. 


Preston v. West, 55 W. Va. 391, 47 
SE 152; Waldron v. Narvey, 54 W. 
Va. 608, 46 SE 603, 102 AmSR 959; 
Turner v. Stewart, 51 W. Va. 493, 
41 SE 924; Evans y. Kelley, 49 W. Va. 
181, 38 SE 497; Hood vy. Morgan, 
47 W. Va. 817, 35 SE 911; Keneweg 
vy. Schilansky, 47 W. Va. 287, 34 SE 
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Coaldale Min., ete., Co. v. Clark, 43 
W. Va. 84, 27 SE 294; Fadely v. Tom- 
linson, 41 W. Va. 606, 24 SE 645; 
Vance Shoe Co, v. Haught, 41 W. Va. 
275, 23 SE 553; Lang vy. Smith, 37 
W. Va. 725, 17 SE 213; Roberts v. 


Coleman, 37 W. Va. 148, 16 SE 482; 
Fowler v. Lewis, 36 W. Va. 112, 14 


SE 447; Bier v. Smith, 25 W.- Va. 
830; Lamb y. Laughlin, 25 W. Va. 
300; Pusey yv. Gardner, 21 W. Va. 
469; Burley v. Weller, 14 W. Va. 


264; Baugher y. Hichelberger, 11 W. 
Va. 217; Donahoe y. Fackler, 8 W. Va. 
tag? McFarland y. Dilly, 5 W. Va. 


_, Wis.—Williams vy. Starr, 5 Wis. 
534; Flint v. Jones, 5 Wis. 424. 
Eng.—Muckleston y. Brown, 6 Ves. 
Jr. 52, 31 Reprint 934. 

“<The proofs must be 
the allegations of the parties,’ and 
if the proofs go to matters not 
within the allegations, the court can- 
not judicially act upon them as a 
ground for: decision, for the plead- 
ings do not put them in contestation. 
ons A party can no more succeed 
upon a case proved but not alleged 
than upon a case alleged but not 
proved.” Phelps vy. Elliot, 35 Fed. 
455, 461 [app dism 140 U. S. 694, 11 
SCt 1026, 35 L. ed. 745, ana quot 
Reed y. Munn, 148 Fed. 137, 743, 80 
CCA 215 (certiorari den 207 U. S. 
588, 28 SCt 255, 52 L. ed. 353)]. 

[a] Reasons for rule.—(1) A party 
cannot anticipate issues not raised 
by the pleadings and hence is not 
afforded an opportunity to contest 
the ground on which the decree is 
rested. Hall v. Hall, 104 Va. 773. 
52 SE 557; Kibler vy: Whiteman, 2 
Del. 401. (2) “If the pleadings in 
the cause were to give no notice to 
the parties or to the court, of the 
material facts on which the right 
asserted was to depend, no notice of 
the points to which the testimony 
was to be directed, and to which it 
was to be limited; if a new case 
might be made out in proof, differing 
from that stated in the pleadings, 
all will perceive the confusion and 
uncertainty which would attend legal 
proceedings, and the injustice which 
must frequently take place. The rule 
that the decree must conform to the 
allegations, as well as to the proofs 
of the parties, is not only one which 
justice requires, but one which neces- 
sity imposes on courts.’ Crocket v. 
Leet Wheat: (Us ;S:)ep22, 52 tower. 
ed. 513. (3) Where the pleadings 
are silent as to particular relief, the 
presumption is that both parties are 
willing that such a relief should 
not be granted. Stanwood v. Des 
Moines Say. Bank, 178 Fed. 670, 102 
COAR A (0: (4) The court can ac- 
quire jurisdiction of the subject mat- 
ter only by having it presented by 
the pleadings. Tomlinson vy. Mc- 
Kaig, 5 Gill (Md.) 256; Lincoln Nat. 
Bank v. Virgin, 36 Nebr. 735, 55 NW 
218, 88 AmSR 747; Vulcan Detinning 
Co. v. American Can Co., (N. J. Ch.) 
69 A 1103; Linkous v. Stevens, 116 
Va. 898, 88 SE 417; Waldron vy. Har- 
vey, 54 W. Va. 608, 46 SE 603, 102 
AmSR 959. 

[b] Illustrations.—(1) Where a 
complaint states a cause of action 
to set aside a conveyance as fraudu- 
lent against creditors, a decree can- 
not be rendered to foreclose a mort- 
gage made on the sale so alleged to 
be fraudulent. Maders y. Whallon, 
QOPNYS) 1452.) Cs iniwae suite tol seu 
aside tax deeds no relief can be had 
as against deeds not described in the 
bill and against which no relief is 
asked. Gage v. Curtis, 122 Ill. 520, 
14 NE 30. (3) A decree for the sale 
of real property is improper where it 
is not called for or authorized by 
the case made by the bill. Griffith 
v. Security Home Bldg., etc., Assoc., 
100 Tenn, 410, 45 SW 670; Waldron 
v. Harvey, 54 W. Va. 608, 46 “SE 
603, 102 AmSR 959; Hoback v. Mil- 
ler, 44 W. Va. 635, 29 SE 1014; Hult 
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bill contained sufficient allegations.1+ If by its al- | legations the bill is framed for relief upon a certain 


v. Hull, 26 W. Va. 1. (4) Where a 
bill for specific performance of a 
contract for the sale of certain leases 
was based on the allegations that the 
contract required plaintiff merely to 
assign the leases to defendant, a de- 
cree ordering defendant to perform, 
and directing, in case of his refusal, 
a sale of the interests of the parties 
not only in the leases but in the land 
itself, was not authorized. Bensel v. 
Gray, 62 UNS Y.).602-. Cd): Wanere the 
right to have an oil lease cancelled 
was based on the ground of abandon- 
ment by nonpayment of rents and 
‘royalties, a recovery could not be 
had on the ground of forfeiture for 
breach of an implied covenant to pro- 
ceed with the exploration of the 
property. Gillespie v. Ohio Oil Co., 
260 Ill, 169, 102 NE 1043. (6) Relief 
cannot be had against a mortgagee 
on the ground that he was not an 
innocent purchaser, because of usury 
in the loan for which the mortgage 
on the property was given him, 
where the bill makes no allegation 
as to usury. Alston y. Marshall, 112 
Ala. 638, 20 S 850. 

[ec] Absence of injury to defend- 
ant.—‘It is no answer to this objec- 
tion that the defendant was probably 
not misled in its defense. A de- 
fendant may learn outside of the 
complaint what he is sued for and 
thus may be ready to meet plain- 
tiff’s claim upon the trial. He may 
even know precisely what he is sued 
for when tthe summons alone is 
served upon him. Yet it is his right 
to have a complaint, to learn from 
that what he is sued for and to in- 
sist that that shall state the cause 
of action which he is called upon to 
answer, and when a plaintiff fails to 
establish the cause of action alleged 
the defendant is not to be deprived 
of his objection to a recovery by any 
assumption or upon any speculation 
that he has not been injured.” 


Southwick v. Memphis First Nat.’ 


Bank, 84 N. Y. 420, 429. 

[a] Matters eliminated by amend- 
ment of the bill cannot constitute the 
basis of relief. Carson v. Sleigh, 
(Ala.) 77 S 380; Gamble v. Andrews, 
187 Ala, 302, 65 S 525. 

[e] The doctrine of unclean hands, 
under which the court will take no 
steps to save a harmless party de- 
tected in a’ fraudulent combination 
to cheat, does not warrant relief not 
covered by the bill. James H. Rice 
Co. v. McJohn, 244 Ill. 264, 91 NE 
448. See generally supra § 163. 

{f] He who seeks equity must do 
equity.— This maxim does not war- 
rant. the granting of relief outside 
the allegations of the bill see supra 
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49. 
; fg] Effect of statutes—(1) A 
statute prescribing the scope of in- 
vestigation in certain proceedings in 
equity do not change the rule that 
the relief must conform to the plead- 


ings, unless plainly so _ intended, 
Pennsylvania Schuylkill Valley R. 
Co. v. Philadelphia, etc., R. Co., 160 


Pa, 277, 28 A 784. °(2)..On,a bill to 
Nave canceled as a cloud a deed made 
in foreclosure of mortgages securing 
a debt for which the petitioner was 
a@ mere surety, and on proof that the 
mortgages secured also a debt of 
plaintiff, a decree allowing plaintiff 
to redeem upon payment of the 
amount of her debt, was erroneous, 
notwithstanding Code (1907) § 3212, 
providing that the court may grant 
such relief as equity and justice may 
require. Stewart vy. Snider, 197 Ala. 
129, 72 S 409. 

{h] Where the bill contains proper 
and improper matter for relief (1) 
and, after overruling a general de- 
murrer, the court gives relief justi- 
fiable only on the improper matter, it 
is reversible error. Turner v. Stew- 
art, 51 W. Va. 4938, 41 SE 924. (2) 


Where a bill contains sufficient al- 
legations for one kind of relief, and 
insufficient for cthers, and the court 
overrules a demurrer, and grants re- 
lief to the full extent of all the mat- 
ters, proper and improper, the decree 
will be reversed. Billingsley v. 
Menear, 44 W. Va. 651, 30 SE 61. 

{i] A decree on an intervening 
petition must be responsive thereto. 


Rumsey v. People’s R. Co., 144 Mo. 
175, 46 SW 144. : 
14. U. S.—Harrison y. Nixon, 9 


Pet. 483, 9 L. ed. 201; Gage v. J. .F- 
Smyth Mercantile Co., 160 Fed. 425, 
87 CCA 3877; Ferguson Contracting 
Co. v. Manhattan Trust Co., 118 Fed. 
791,, 55 CCA 529; McKinnon v. Mc- 
Kinnon, 46 Fed. 713 [rev on other 
grounds 656° Fed. 409, 5. CCA. 590]; 
South Park Comrs. vy. Kerr, 
502; Blandy vy. Griffith, 3 F. Cas. No. 
1,529; Bradley v. Converse, 3 F. Cas. 
Now 1,775.4 (Clift. 366. 

Ala.—Smith y. Securities Co. of 
America, 73 S 892; Equitable Mortg. 
Conn Va Danley ys Al 33s Alas wa, ole, 
985; Freeman v. Pullen, 130 Ala. 653, 
381 S 451; Copeland v. Kehoe, 57 Ala. 
246; Meadors v. Askew, 56 Ala. 584; 
Fioyd y. Ritter, 56 Ala. 356; Alexan- 
der v. Taylor, 56 Ala. 60; Norris 
v. Smith, 41 Ala. 340; Crothers v. 
Lee, 29 Ala. 337; Machem v. Machem, 


28° *Ala,, ‘374; Spoor -y..- Phillips, 27 
Ala. 193; Sandford vy. Ochtalomi, 23 
Ala. 669; Paulding v. Lee, 20 Ala. 
153; Hvans ov. Battle, 19 Ala,. 398; 


Land v. Cowan, 19 Ala. 297; Ansley 
v. Robinson, 16 Ala. 793; Pollard v. 
Murrell, 6 Ala. 661; Langdon vy. 
Roane, 6 Ala. 518, 41 AmD 60; Gib- 
son _ v. Carson, 3 Ala. 421; Clements 
v. Kellogg, 1 Ala. 330; Maury v: 
MASOR, 23 (SE Ontd) Zio -Bozmeane ) vs 
Draughan, 3 Stew. 243. 
Cal.—Noonan v. Nunan, 76 Cal. 44, 


RP ROS; Ly Oly Vat SULTON, tote, One 
490; Green v. Covillaud, 10 Cal. 317, 
70 AmD 725. 

Colo.—Thomas y. Mackey, 3 Colo. 


390. 

D. C.—MclIlhenny y. New Iberia 
Extract of Tobasco Pepper Co., Ltd., 
30. App. 337. 

Fla.—Goulding Fertilizer Co. v. 
Johnson, 65 Fla. 195, 61 S 441; Tate 


Ve ensacola, etc.,) Coes? Fla. 439, 
20 S 542, 53: AmR 251: Anderson v. 
Northrop, 30, Fla. 612; 12 S318; 
St. Andrews Bay Land Co, v. Camp- 
bell, 5 Fla. 560. 

Ill.—Fisher y. Burks, 274 Ill. 363, 
113, NE. 711; Houlihan y. Morrissey, 


270 Ill. 66, 110 NE 341, AnnCas1917A 
364; Stearns v. Glos, 235 Ill. 290, 
85 NE 335; Higgins v. Higgins, 219 
Tll. 146, 76 NE 86, 109 AmSR 816; 
Bartmess v. Fuller, 170 Ill. 198, 48 
NE 452; Adams y. Gill, 158 Ill. 190, 
41° NE 7388; Walker v: Ray, 111 Ill. 


315; Ewing v. Sandoval Coal, etce., 
Co.,, 110 Ill. 290; Meers v. Stevens, 
106 Ill. 549; Farrar v. Payne, 73 IIl. 


82; House v. Davis, 60 Ill. 367; Hehm 
v. Cantrell, 59 Ill. 524; Randolph v. 
Onstott, 58 Ill. 52; Lanterman ' y. 
Abernathy, 47 Ill. 437;  Ohling v. 
Luitjens, 32 Ill. 23; Chaffin. v.-Kim- 
ball, 23 Ill. 36; Rowan vy. Bowles, 
21 Ill. 17; Morgan v. Smith, 11 Ill. 
194; Longley Vou Wilks ol7 10 CU VAS 
419° .Kristan) vasy..Nepil.s 150) Tal... As 
292; Clinnin v. Raugh, 88 Ill. A. 371; 
Barnett v. Barnett, 86 Ill. A. 625; 
Inter Ocean Pub. Co. v. Associated 
Press, 83 Ill. A. 377 [rev on other 
srounds 184 Ill. 438, 56 NE 822, 75 
AmSR 184, 48 LRA 568]; Highway 
Comrs. v. Deboe, 43 Ill. A. ‘95: Waugh 
v. Schlenk, 23 Ill.. A. 433; Ruggles v. 
Blank, -15 111. A.) 436 
Ind. ’_Coquillard v. 
Blackf, 24. 
Ky.—Athey v. McHenry, 6 B. Mon. 
50; Handley vy. Young, 4 Bibb 376; 
Lemaster v. Burckhart, 2 Bibb 25. 
Md.—Berry v. Pierson, 1 Gill 234; 
Dilly vy. Barnard, 8 Gill & J. 170. 


Suydam, 8 


13 Fed.’ 


See Emerson vy. Emerson, 120 Md. 
584, 600, 87 A 10338 [cit Cyc]. 
Mass.—Pickard  v. Clancy, 225 
Mass. 89, 113 NE 838; Ginn v. Almy, 
212 Mass, 486, 99 NE 276. See O’Brien 
v. Murphy, 189 Mass. 353, 75 NE 
700. ; 
Mich.—Guntzviller v. Gitre, 195 
Mich. 695,' 162 NW. 290; ‘Miller v. 
Casey, 176 Mich. 221, 142 NW _ 589; 
Elliott v. Amazon Ins. Co., 49 Mich. 
579, 14 NW 554; Connerton vy. Mil- 
lar, 41 Mich. 608, 2 NW 932; Harlow 
v. Lake Superior Iron Co., 41 Mich. 
583, 2 NW 913; Emerson vy. Atwater, 
12 Mich. 314; Peckham v: Buffam, 11 
Mich. 529; Warner v. Whittaker, 6 
Mich. 133, 72 AmD 65. 
po -—Leighton y. Grant, 20 Minn. 


Miss.—Phelps v. Commodore, 1 S 
833; Spears v. Cheatham, 44 "Miss. 
64; ‘Bowman v. O’Reilly, 31 Miss, 261. 

Mo.—Schneider y. Patton, 175 Mo. 
684, 75 SW 155; Priest v. Way, 87 
Mo. 16. 

N. J.—McFarlan vy. Morris Canal, 
ete., Co., 34.N. J. Eq. 369; Midmer 
v. Midmer, 27 N. J. Eq. 548; Mills 
v. Mills, 18 N. J. Eq. 444; Andrews 
v. Farnham, TO Nee HG 91. 

N. Y.—Lobdell y. Lobdell, 3.0. NEY 
327, 2 Transcr, A, 363, 4 AbbPrNS 
856, 33 HowPr 349; Rome Exch. Bank 
v. Eames, 4 Abb. Dec. 83, 1 Keyes 
588; Ferguson v. Massachusetts Mut. 
Ey uns Cos, 225) Hun "320 ering sv, 
Vincent, 3 Barb. Ch. 613. 
ian C.—Craige v. Craige, 41 N. C. 

Oh.—Reynolds v. Morris, 7 Oh. St. 
310; Dille v. Woods, 14 Oh. 122. 

Pa.—Luther v. Luther, 216 Fa. 1; 
64 A 868; Woods y. McMillan, 32 
PittsbLegJ 363. / 

De War, 112 


Tenn.—Jenkins vy. 
Tenn. 684, 82 SW 470; Johnson v. 
Luckado, 12 Heisk. 270; Cunningham 
v. Wood, 4 Humphr. 417; Fite v. 
Wiel, (Ch. A.) 46 SW 330; Shaw v. 


Patterson, 2 Tenn. Ch. 171. 


PEN raw aise: v. Sargeant, 18 Vt. 
Va.—Linkous y. Stevens, 116 Wa. 


898, 83 SH 417; Reager v. Chapplelear, 


104° Va. 14, 51 SE 170;-Welfley v. 
Shenandoah, etc Co-, 83 Va. 768, 3 
SE 3876; Kent vy. Kent, 82:Va. 205; 
Jackson v. Cutright, 5 Munf. (19 


Va.) 308. 

W. Va.—Tivans v. Kelley, 49 W. va. 
181, 38 SE 497; Doonan y. Glynn, 26' 
W, Va. 225; Floyd v- Jones, 19 W. Va. 

Wis.—Schumaker vy. Hoeveler, 22 
Wis. 48. 

“However cogent may be the proof, 
and however just may be the de- 
mand of the complainant, no relief 
can be granted without the requisite 
allegations being made in the bill.” 
Winter vy. Merrick, 69 Ala, 86. To 
same. effect Lewis v. Montgomery 
Mut. Bldg., etc., Assoc., 70 Aia. 276; 
Pinney v. Pinney, 46 Fla. 559,. 35 Ss 
reit Lyle v. Winn, 45 Fla, 419, 34 8 
5 

“Tf the proofs go to matters not 
within the allegations, the court can- 
not judicially act upon them as a 
ground for its decision; for the plead- 
ings do-not put them in contesta- 
tion. The allegata and the probata 
must reciprocally meet to conform 
to each other.’ Harrison y. Nixon, 
9° Pet..-CU.. Si), 488,-503,'°'9 - Le. Sed” 207. 

“As averments without proof, or 
proof without averments, will, 
neither of them, entitle a party to 
relief; so, 
of action, and the proof another, 
though each disclose a ground for 
equitable relief, yet, for the variance, 
the bill must be dismissed, unless 
the variance be healed by an amend- 
rage Alexander vy. Taylor, 56 Ala. 

Amendment to conform to proof 
see supra § 630. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


if the bill show one cause . 


| gi ie 


§ 855] 


and definite theory, relief must be 


theory or not at all.15 


the bill is unavailable to supply necessary allega- 
tions in the charging part,!® but may be con- 
sidered to such extent as it may -elucidate the al- 


15. U. S—Boone y. Chiles, 10 Pet. 
177, 9 L. ed. 388; Harrison v. Nixon, 
9 Pet. 483, 9 L. ed. 201; Crochet v. 
Lee, 7 Wheat. 522, 5 L. ed. 513; Mc- 
Kinney v. Big Horn Basin Dey. Co., 
167 Fed. 770, 93 CCA 258; Reed v. 
Munn, 148 Fed. 737, 80 CCA 215 [cer- 
tiorari den 207 U. S. 588, 28 SCt 255, 
52 L. ed. 353]; Rejall vy. Greenhood, 
92) Keds; 945,85 (CCA 97, 

Ala.—Douglass v. Moody, 80 Ala. 
61; Helmetag y. Frank, 61 Ala. 67. 

Fla.—Hope v. Johnston, 28 Fla. 55, 
9 S 880. : ; 

Ga.—McCallam y. Carswell, 75 Ga. 
ae Rakestraw y. Brogdon, 56 Ga. 

Ill.—Houlihan y. Morrissey, 270 Ill. 
66, 110 NE 341, AnnCasl1917A 364; 
Higgins v. Higgins, 219 Ill. 146, 76 
NE 86, 109 AmSR 316; Bartmess v. 
Fuller, 170 Ill. 193, 48 NE 452; Adams 
Ween Crllbae 15.8 VSL 190 ad NB 738 5 
Brockhausen vy. Bochland, 137 Ill. 547, 
27 NE 458; Marvin v. Collins, 98 Ill. 
510; Heath vy. Hall, 60 Ill. 344; Car- 
michael v. Reed, 45 Ill. 108; Lloyd v. 
Karnes, 45 Ill. 62; Bush v. Connelly, 
33 Dll. 447; Fish vy. Cleland, 33 Ill. 
238; Ohling v. Luitjens, 32 Ill. 23; 
Rowan v. Bowles, 21 Ill. 17; Morgan 
v. Smith, 11 Ill. 194; McKay v. Bis- 
sett, 10 Ill. 499; Doyle v. Teas, 5 III. 
202; Highway Comrs. v. Deboe, 43 
Ill. A. 25; Fountain y. Fountain, 23 
Ill. A. 529. 

Ind.—Judy v. Gilbert, 77 Ind. 96, 
40 AmR 289. 

Mich.—Miller v. 176 Mich. 

Barteau, 45 


221, 142 NW 589. 
Minn.—Barteau_ vy. 

Minn. 132, 47 NW 645; Walton v. 
Perkins, 28 Minn. 4138, 10 NW 
424, 

Mo.—Cox v. Esteb, 68 Mo. 110; 
Vasquez v. Ewing, 24 Mo. 31, 66 AmD 
694 


N. H.—Bellows vy. Stone, 14 N. H. 
Libs 

N. J.—Jones yv. Davenport, 45 N. J. 
Cw thi sy ede Ae D LOE breve ony ‘Other 
grounds 46 N. J. Eq. 2387, 19 A 22]; 
Marshman vy. Conklin, 21 N. J. Hq. 
546; Howell v. Sebring, 14 N. J. Eq. 
8 


4, 
N. Y.—McMichael v. 


Casey, 


Kilmer, 76 
N. Y. 36 [rev 12 Hun 336]; Gray v. 
Bensel, 62 N. Y.. 634; Skilton  v. 
Payne, 18 Misc. 332, 42 NYS 111; 


Kelly vy. Potter, 16 NYS 446. 
Nu v@.—Craige). v., Craige, (41 No.6. 

191; Howard y. Jones, 40 N. C. 75; 

McBrayer v. Roberts, 17 N. C. 75. 

Oh.—Dille v. Woods, 14 .Oh. 122. 

Or.—Coughanour v. Hutchinson, 41 
Or. 419, 69 P 68. 

Pa.—Rittenhouse vy. Newhard, 232 
Pa. 433, 81 A 445. 

Tenn.—Duluth Nat, Bank vy. Knox- 
ville F. Ins. Co., 85 Tenn. 76, 1 SW 
689, 4 AmSR 744; Mayfield. v. 
- Stephenson, 6 Baxt. 397. 

Vt.—Adams v. Soule, 33 Vt. 538. 

Va.—Jackson v. Cutright, 5 Munf. 
(19 Va.) 308. 

W. Va.—Caton v. Raber, 56 W. Va. 
244, 49 SE 147. 

See also infra §§ 858, 860. 

[a] Mlustrations.—(1) The allega- 
tion in a bill that the grantor In a 
certain deed failed to retain a certain 
reservation set forth in a written 
contract authorizing such deed, is not 
sustained by proof that such reser- 
vation was omitted by reason of an 
agreement between the parties that 
the grantee in such deed should 
make a separate deed for such reser- 
vation. Caton v. Raber, 56 W. Va. 
244, 49 SEH 147. (2) Under an allega- 
tion of the right to vacate a sale 
made under a decree of the probate 
court, vacation of a sale made in the 
exercise of a power conferred by the 
will cannot be had. Meadors v. 
Askew, 56 Ala, 584. (3) In an ac- 


EQUITY 
granted on that | legations.17 
The interrogating part of | relief.18 
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tion to establish a partnership, to 
decree its dissolution, and to obtain 
an accounting of the partnership af- 
fairs, proof of a tenancy in common 
is fatally variant from an allegation 
of partnership. Noonan vy. Nunan, 
76 Cal. 44, 18 P 98. (4) A decree 
preserving a legacy cannot be ren- 
dered under allegations seeking to 
recover the legacy. Swope v. Cham- 
bers;) 2: .Guattii(43 yVa.) 5319. 6) 
Plaintiff cannot, in his bill, rely 
on an‘instrument as valid and claim 
benefit thereunder, and then recover 
on the theory that it is void. Dal- 
popey Mertz, 173 Mich. 153, 138 NW 

{[b] Fraud.—(1) Where the bill is 
framed on the theory that there was 
fraud entitling plaintiff to relief, it 
must be proved as laid in order to 
warrant a decree in plaintiff's favor; 
relief will not be granted on proof 
of other facts, although included in 
the charge of fraud and _ sufficient 
under some circumstances to consti- 
tute a claim for relief under another 


head of equity. Eyre v. Potter, 15 
Howe (Us So aay oo bd oily, eds» 5I 2 
Dashiell v. Grosvenor, 66 Fed, 334, 


13 CCA 593, 27 LRA 67 [rev 62 Fed. 
584, and aff 162 U. S. 425, 16 .SCt 
805, 40 L. ed. 1025]; Spies v. Chicago, 
ete., R. Co., 40 Fed. 34,,6 LRA 565; 
Babbitt vy. Dotten, 14 Fed. 19; Brad- 
ley v. Converse, 3 F., Cas. No. 1,775, 
4 Cliff 366; Fisher v. Boody, 9 F. Cas. 
No. 4,814, 1 Curt. 206; Elyton Land 
Co. v. Iron City Steam Bottling 
Works, 109 Ala. 6€2, 20 S 51; Robin- 
son v. Cullom, 41 Ala. 693; Vennum 
v. Vennum, 61 Ill. 331; Pasman vy. 
Montague, 30 N. J. Eq. 385; Hoyt v. 
Hoyt, 27 NJ. Hq., 399 [Laff 28 N...J. 
Eq. 485]; McMichael vy. Kilmer, 76 
N. Y. 36; Scudder v. Young, 25 Me. 
153; Nichols v. Rosenfeld, 181 Mass. 
525, 63 NE 1063; Leighton v. Grant, 
20 Minn. 345; Blythe v. Simmons, 107 
Miss. 510, 65 S 571; Kehoe vy. ‘'Tay- 


lor, 31 Mo. A. 588; Edwards _v. 
Brightly, 44 LegInt 132 [aff 9 Pa. 
Gas) 1322, (12h Awol Dillinehasty ve 


Champlin; «4 R.1.9173,. 67, AmD .516 
{erit and reconciling Mt. Vernon 
Bank v. Stone, 2 R. I. 129, 57 AmD 
709]; Price vy. Berrington, 2 Beav. 
285, 17 EngCh 285, 7 EngL&Eq 260, 
48 Reprint 1190; Wilde v. Gibson, 
1 H. L. Cas. 605, 9 Reprint 897; Mc- 
Guire v. O’Reilley, 3 J. & L. 224; 
Price y. Berrington, 3 Macn. & G. 
486, 49 EngCh 376, 42 Reprint 348; 
Glascott v. Lang, 2 Phil. 310, 22 
EngCh 310, 41 Reprint 962; Ferraby 


v. Hobson, 2 Phil. 255, 22 EngCh 
255, 41 Reprint 940. See Fraud [20 
Cyc 108]. Compare infra § 860. (2) 


A bill charging actual fraud is not 
maintained by evidence of construc- 
tive fraud. Eyre v. Potter, 15 How. 
(U. S.) 42, 14 L. ed. 592; Brown vy. 
Bulkley, 14 N. J. Eq. 451; Tilling- 
hast» v. Champlin, 4 R. I., 178,;, 67 
AmD 510. Contra Schmid v. Lancas- 
ter Ave. Theater Co., 244 Pa. 373, 91 
At) 3635 (3) An allegation of sug- 
gestion of falsehood will not let in 
proof of suppression of truth. Buck 


v. McCaughtry, 5 T. B, Mon. (Ky.) 
216. 
[c] Estoppel (1) is not available 


where the bill is based on some other 
theory. Moran,v. Palmer, 13 Mich. 
367; Cicotte v. Gagnier, 2 Mich. 381; 
Rittenhouse v. Newhard, 232 Pa. 
433, 81 A 445; Thompson’s App., 126 
Pa. 367, 17 A 6438. (2) Where the 
bill is based on a strict legal right. 
relief cannot be had on the ground 
of estoppel. Lehigh Valley R. Co. 
v. McFarlan, 30 N. J. Eq. 180 [rev 
on other grounds 31 N. J. Eq. 706]. 
(3) Where the petition, in a material- 
man’s action against an owner for 
the price of lumber furnished a con- 


i 


[21 0. J.] 
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The same is true of the prayers for 


The decree can affect the rights of only 
those who are named in the bill as parties,!® and 
who are charged in it with some interest or liabil- 


tractor, stated a cause of action 
based solely on estoppel by conduct, 
it was error to admit proof of de- 
fendant’s direct promise to pay the 
debt. Marks v. Jones, (Tex. Civ. A.) 
154 SW 618. 

{d] Trust.—(1) A recovery can- 
not be had on proof of a trust of a 
different kind from that alleged in 
the bill. Andrews v. Farnham, 10 
N. J. Eq. 91. See Trusts [39 Cyc 
§38]. (2) Proof of a deed of trust 
will not sustain an allegation of a 
parol] trust. Parker y. Beavers, 19 
Tex. 406. (3) Proof of an intention 
to create a trust, never executed, 
will not sustain an allegation of an 
express trust. ianterman y. Aber- 
nathy, 47 Ill. 437. (4) Under allega- 
tions of an express trust, relief can- 
not be had on the theory of a re- 
sulting trust. Midmer y. Midmer, 
Z26—N. “J. Eg.) 299 [att 127 Notun Has 
548]. (5) Fraud in the procurement 
of a deed is not available as a ground 
for relief under an allegation of an 
express trust. Marshman vy. Conklin, 
21 N. J. Hq. 546. (6) A recovery 
cannot be had on the ground of mis- 
take in the terms of a written con- 
tract, under allegations of a parol 
trust accompanying the contract. 
Parker v. Beavers, 19 Tex. 406.- (7) 
Under an allegation of a trust in land 
resulting from fraud, a recovery can- 
not be had on proof of purchase of 
the land under a partnership agree- 
ment. Kruschke y. Stefan, 83 Wis. 
373, 53 NW 679. 

[e] Mortgage.—(1) If the bill pro- 
ceeds on the theory that the trans- 
action or instrument involved in the 
suit is a mortgage, and the evidence 
shows a conditional sale, there is 
a fatal variance. Swift v. Swift, 36 
Ala. 147; McBrayer y. Roberts, 17 
N. C. 75..:(2) The variance,;is fatal 
if the evidence shows a vendor’s lien 
instead of a mortgage. Baker v. 
Updike, 155 Ill. 54, 39 NE 587. 

{f{] Legal and equitable relief.— 
(1) Where the bill warrants legal re- 
lief only, equitable relief cannot be 
had. Stevens v. New York, 84 N. Y. 
296 [aff 46 N. Y. Super. 274]; People’s 
Bank v. Mitchell, 73 N. Y. 406; Mc- 
Clung v. Foshour, 47 Hun 421, 28 
NYWklyDig 303; Abbey vy. Ferris, 
9 NYS 597. (2) Where the bill is 
framed for equitable relief, a recov- 
ery cannot be had on a cause of ac- 
tion at law. McKinney v. Big Horn 
Basin Dey. Co., 167 Fed. 770, 93 CCA 
258; Reese v. Shepherdson, 95 Iowa 
431, 64 NW 286; Dougherty v. Ad- 
kins, 81 Mo. 411; Loeb v. Supreme 
Lodge R. A., 198 N. Y. 180, 91 NE 
547; Dudley v. Third Order St. 
Francis Cong., 138 N. Y. 451, 34 NE 
281 + faff..65 Hun; 21, 22, NY Civeroe 
380, 19 NYS 605]; Hawes v. Dobbs, 
137 N. Y. 465, 33 NE 560 [aff 18 NYS 
123];. Wheelock y. Lee, 74 N. Y. 495; 
Bradley v. Aldrich, 40 N. Y. 504, 100 
AmD 528; Fitzsimmons vy. Drought, 
16 App. Div. 454,°45 NYS 44; Towle 
v. Jones, 24 N. Y. Super. 87, 19 AbbPr 
449; Van Zandt v. New York, 12 N. Y. 
Super. 875; Turner v. Bayles, 39 NYS 
518; Ahl’s App., 129 Pa. 49, 18 A 
475, 477. Contra Leonard v. Rogan, 
20 Wis. 540 (under the code). 


[gz] Incidental relief cannot be 
eranted on a theory which is_in- 
consistent with the main relief. Van 
Gelder v. Van Gelder, 77 N. Y. 
446. 

16. Parker v. Carter; 4 Munf. (18 
Va.) 278, 6 AmD_ 513. 


17. Lingan v. Henderson, 1 Bland 
(Md.) 236; Saxton vy. Davis, 18 Ves. 


Jr. 72, 34 Reprint 245; Muckleston 
vy. Brown, 6 Ves. Jr. 52, 31 Reprint 
934. 

18. See infra §§ 857, 858. 

19. See supra § 847. 
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ity.2°’ Plaintiff’s status as a party is determined 
by the allegations of the bill,?1 and the same is true 
Nor will relief be awarded to one 
who does not seek it personally ?* or by way of 
privity 24 or representation,?> and a valid decree 
cannot be rendered in favor of one party where the 
bill and evidence show that another party is en- 
Similarly, a valid decree cannot be ren- 
dered against defendant against whom no relief 


of defendant.?? 


titled.?® 


is sought.?? 


Implications in support of decree. 
legations will not be implied in support of the de- 
But where sufficient facts are stated any 
relief may be granted which is authorized by the 


eree.?8 


“20. U. S.—Andrews y. Solomon, 1 
eMiCais, UNG 378, Pet: C.-C. S56. 
Ala.—Thomason -y. Smithson, 7 


Port. 144. 

Fee orgy Var Kool, Cid a TAS 
Towa.—McConnell v. Denham, 72 

Iowa 494, 34 NW 298; Mobley v. 


papugee Gas Light, etc., Co., 11 Iowa 
WA. 


N. Y.—Livingston y. Freeland, 3 
Barb. Ch, 510. 

Va.—Cronise v. Carper, 80 Va. 678; 
Smee v. Cocke, 7 Leigh (34 Va.) 
24, 

W. Va.—ZJohnson Milling Co. v. 
Read, 76 W. Va. 557, 85 SE 726; Pres- 
ton. ’*v. "West, 55° W.Va. (391, (47 SH 
152; Shaffer v. Fetty, 30 W. Va. 248, 
4 SE 278. 

21. Maulding v. Scott, 13 Ark. 88, 
56 AmD 298; Whitney v. New Haven, 
58 Conn. 450, 20 A 666. 

{a] Illustrations. — (1) Where 
plaintiffs sued as citizens and tax- 
payers of a city, they could have no 
relief based on the rights of the 
county in the subject matter of the 
litigation. Whitney vy. New Haven, 
58 Conn. 450, 20 A 666. (2) Where 
the bill alleges that plaintiffs are 
heirs of one person, they cannot have 
relief on proof that they are heirs 
of another, although title was in 
the other. Maulding y. Scott, 13 Ark. 
88, 56 AmD 298. 

22. Cloud v. Whiteman, 2 Del. Ch. 
23; Scott v. Gamble, 9 N. J. Eq. 218; 
Sayee Vv. Streit, 258'Pa. 211; 101 A 

3 


{a] MTllustrations. — (1) A _ bill 
charging defendant, as executor, with 
the payment of a legacy, will not 
authorize a decree against him per- 
sonally as devisee of land charged 
with the legacy. Cloud v. Whiteman, 
2° Deli Ch. 23> (2)8in-a suit for an 
accounting egainst a person as the 
representative of a decedent’s estate, 
relief cannot be had against defend- 
ant on account of funds held in an 
individual capacity. Scott vy. Gamble, 

Ns) ude aus (3) One tae Dill 
against the widow and executrix of 
a deceased partner and against her 
individually and against two other 
defendants for money owing the 
partnership, wherein the attorneys 
agreed that judgment should be en- 
tered against defendants for a cer- 
tain sum, a judgment against the 
widow individually was stricken off, 
where she had no actual knowledge 
that she was,to be individually liable 
and where there was nothing to show 
that she was liable for her husband's 


debts. Saupp v. Streit, 258 Pa. 211, 
101 A 939. 
23. Armstrong v. Painter, 75 W. 


Va. 393, 83 SH 1027. 

[a] Mlustration.—In a lien credi- 
tors’ suit under the provisions of 
Code c 139 § 7 (serial § 5099), claim- 
ants of liens, who have not asserted 
their claims by pleadings of any 
kind, whether formal parties or not, 
must, in order tc have their claims 
allowed and provided for in the de- 
cree, appear and prove them. Arm- 
strong v. Painter, 75 W. Va. 393, 838 
SW 1027. y 
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such facts.?? 


[§ 856] (2) 


r§§ 855-856 


natural, although not necessary, inferences from 


Aider by Other Pleadings. In 


stating the general rule as to the necessity of suffi- 
cient allegations: in the bill to sustain the relief 
granted, the ineffectiveness of other pleadings in 
the cause to aid the bill is frequently adverted to.*° 
But the adjudications on this latter point are almost 
entirely confined to the effect of the answer. 


There 


is some precedent for the rule that a defective bill 


Generally al- 


in the bill.*? 
24. Armstrong v. Painter, 75 W. 

Va. 393, 83 SE 1027. 
To Ws 


25. Armstrong v. Painter, 
Vide e393, 083 SH) L027. 
Parties by representationsee supra 


§ 824, 
awe Ball” “ye )*Serun,, Son Ll. AS 
27. Rice vy. Dougherty, 165 Ill. A. 
125; Byers v. Sugg, (Tenn. Ch. A.) 


57 SW 397; Moseley v. Cocke, 7 Leigh 
(34 Va.) 224; McCoy v. Allen, 16 
W. Va. 724; Ruffner v. Hewitt, 14 W. 
Va. 737. 

28. McFarland v. Heverly, 46 Pa. 
Super. 434. See also generally supra 
§ 408, 

29. Turner vy. Turner, 193 Ala. 424, 
69 S 503. 

[a] Illustration. — Plaintiff, who 
with another took a joint deed of 
realty and gave his joint notes to 
secure the purchase money, and who 
on defendant's, failure to pay his 
half of the indebtedness was com- 
pelled to pay the whole, on a bill not 
specially claiming a vendor’s lien or 
a subrogation eo nomine, was en- 
titled te subrogation to the vendor’s 
lien against his copurchaser and his 
heirs, and to stand in the place of 
the vendor with his remedies and 
preferences. Turner v. Turner, 193 
Ala. 424, 69 S 503. 

Rule as to decree pro confesso see 
infra § 949. 

30. See cases supra § 855 note 


18 

31. U. S.—Cavender v. Cavender, 
114" U.S? 464, be SCt+955;, 294. ed! 
212; Hagan v. Walker, 14 How. 29, 
14 L. ed. 312; Richardson vy, Green, 
61) Reds423;-9 CCA. 565; 

Cal.— Herd vy. Tuohy, 133 Cal. 55, 


6dek 139% 

Ky.—McLaughlin y. Daniel, 8 Dana 
182; Madison vy. Wallace, 2 Dana 61; 
Deatly v. Murphy, 3 A. K. Marsh. 
472 (where plaintiff was ignorant of 
his rights); Pennebaker vy. Wathan, 
2 A. K, Marsh. 315. 

19 Md. 


Md.—Williams v. Barks, 
“a C.—Browning vy. Pratt, 17 N. C. 
Tenn.—Bartee Vv. Tompkins, 4 


Sneed 623 (where some of the mat- 
ters not distinctly stated in the bill 


were more clearly alleged in the 
answer); Cunningham v. Wood, 4 
Humphr. 417; Jameson y. Shelby, 2 
Humphr. 198; Maury vy. Lewis, 10 
Yergs 115. 

{a] MTlustrations.—(1) Where the 


relief prayed could not be granted 
until a will was probated, the fail- 
ure of the bill to show such fact was 
cured. by the allegations of the plea 
and answer showing that the will 
was probated after the bill was filed. 
Richardson y. Green, 61 Fed. 423, 9 
CCA 565. See supra § 846. (2) Where 
defendant refused to stand on his 
demurrer and answered, a defective 
statement of a trust, in the bill, was 
cured by the answer, which set out 
the trust in full. Cavender v. Caven- 
der, 114" UiiS. 464;°5 “SCt4955,29) Tu, 
ed. 212. (3) When a bill to deter- 
mine the order of liability between 
plaintiff and defendant on commer- 


eT 


may be aided by the answer,* or plea, ®? and even 
that plaintiff may be given relief based entirely on 
an answer making a case different from that alleged 
Relief is sometimes given on a cross 


cial paper to which they were par- 
ties, alleged that the paper was a 
note and plaintiff was an indorser, 
while the answer showed that it was 
a bill of exchange and plaintiff was 
the acceptor, and requested the court 
to determine the rights and liabili- 
ties of the parties on such paper, it 
was held that the answer opened up 
the case so that a decree might be 
rendered the same as if the case had 
been presented by the bill. Cox v. 
Waggoner, 5 Sneed (Tenn.) 542. 

[b] On opening a decree against 
infants for the sale of lands held in 
partnership by plaintiff and the an- 
cestor of the infants, it appeared that 
the bill did not show that the lands 
had been held in partnership, but this 
fact was shown by the answer and 
cross bill of the infants filed to show 
cause, and it was held that the de- 
cree would not be disturbed, many 
years having elapsed and equities 
having intervened. Pierce v. Trigg, 
10 Leigh (37 Va.) 406. 

832. Dinwiddie vy. Roberts, 1 Greene’ 


(Iowa) 3863. 

83. Shannon v. Erwin, 11 Heisk, 
(Tenn.) 3837; Mulloy v. Young, 10 
Humphr.» ((Tenn.) 298; ' Bailey = v. 


Bailey, 8 Humphr. (Tenn.) 230; Rose 
v. Mynatt, 7 Yerg. (Tenn.) 30. See 
also Matthew v. Hanbury, 2 Vern. 
Ch. 187, 23 Reprint 723 (where plain- 
tiff sought to cancel bonds as hav- 
ing been obtained by threats and 
other means, and the answer. alleged 
that they were given for money 
lent, and it was held that plaintiff 


might show an illegal considera- 
tion). 

[a] Application of rule.—(1) Where 
relief is granted to plaintiff on 


the allegations of the answer, 
whole answer must be taken and 
considered together. Shannon Vv. 
Erwin, 11 Heisk. (Tenn.) 337; Mulloy 
v. Young, 10 Humphr. (Tenn.) 298. 
(2) “If a decree is sought against 
the defendants upon grounds of 
equitable relief, disclosed in his 
answer, the entire answer must be 
taken together, the matter of dis- 
charge, as well as the matter of 
charge, and must make a proper case 
for relief, or no decree can be made.” 
Neal v. Robinson, 8 Humphr. (Tenn.) 
435, 438. (3) “If the complainants 
desired to avail themselves of this 
matter of charge admitted in the 
answer, and to disprove the matter 
of discharge, the bill should have 
been amended so as to have put the 
matter in issue.” Neal vy. Robinson, 
supra. 

{b] Limitation of rule.-—(1) “This 
rule is ... intended to be confined 
to cases where the defendant sets 
up a variant contract in his answer.” 
St. Andrews Bay Land Co. v. Camp- 
bell, 5 Fla. 560, 567. (2) This rule 
is usually confined to suits for spe- 
cific performance. Boardman y. Day- 
idson, 7 AbbPrNS (N. Y.) 439. See 
Specific Performance [36 Cyc 783]. 
(3) Mortimer v. Orchard, 2 Ves. Jr. 
243, 30 Reprint 615, which is fre- 
quently cited in support of aider of 
the bill by the answer, was a suit © 
for specific performance. 


the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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bill, although the bill is defective,*t or the entire 
cause may be disposed of on a cross bill,®° or relief 
may be given on an answer treated as a cross bill,*¢ 
and the cause 1s sometimes retained and complete 
relief given, although the bill is insufficient.27 The 
bill may be amended to conform to matters shown 
by the answer,** or may be treated as so amended.2? 
But generally resort cannot be had to the answer | 
to supply material allegations omitted from the 
A fortiori plaintiff cannot abandon the case 
sought to be made by his bill and have relief on a 


Dill 


See 
See 
See 


supra § 613. 

supra § 850. 

Supra § 615. 

See supra §§ 123,126. 

See supra § 629, 

See supra § 629. 

would be more regular in such 
cases for the complainant to amend 
his bill and charge the case made 
in the answer, but since Courts of 
chancery disregard from, a _ decree 
will be rendered as though such 
amendment had been made.’’ McNish 
v. Bryan, 2 Tenn. Civ. A. 443, 450. 

40. U. S—kKnox y. Smith, 4 How. 
298, 11 L. ed. 988; Harrison v, Nixon, 
9 Pet. 483, 9 LL: ed. 201. 

Ala.—Tait vy. Americar Freehold 
Land Mortg. Co., 132 Ala. 193, 31S 
623; Lockard y. Lockard, 16 Ala. 423. 
LT ae v. Skelton, 11 Ark. 

Fla.—St. Andrews Bay Land Co. v. 
Campbell, 5 Fla. 560. 


34. 
35. 
36. 
38. 
39. 
‘ ‘I t 


iar nomenon v. McGwier, 24 Ga. 
Md.—wWest y. Hall, 3 Harr. & J. 


221; Small v. Owings, 1 Md. Ch. 3638; 

Lingan y. Henderson, 1 Bland 236. 

a ae ais v. Palmer, 13 Mich. 
N. Y.—Ferguson vy. Massachusetts 

Mut. L. Ins.°Co., 22 Hun 320. 

ot C.—Browning v. Pratt, 17 N. C. 


Vt.—Middlebury Electric Co. v. 
Murkland, 89 Vt. 10, 938 A 291; Nye 
v. Stewart, 83 Vt. 521, 77 A 340; 
Porter vy. Rutland Bank, 19 Vt. 410; 
Thomas vy. Warner, 15 Vt. 110. 

Eng.—Savage vy. Lane, 6 Hare 32, 
31 EngCh 32, 67 Reprint 1069; Jef- 
fery v. Stephens, 6 Jur. N. 8S. 947. 

“A want of averment in a bill can- 
not be supplied by anything that may 
be contained in the answer.’” Equita- 
ble Mortg. Co. v. Finley, 133 Ala. 575, 
578, 31 S. 985. 

“Hyven if the answer should disclose 
a clear title to relief, it cannot be 
resorted to as supplying allegations 
essential to the bill” Moran  v. 
Palmer, 13 Mich. 367, 372. 

[a] Reason for rule.—‘‘This rule 
is necessary not only to prevent sur- 
prise, but the abrogation of it would 
enable the complainant to take from 
his adversary the benefit of his 
answer, which, if responsive to the 
averments of the bill, would require 
a stronger measure of evidence to 
overcome, than if the fact to be 
proved was not noticed in the plead- 


ings.” Small vy. Owings, 1 Md. Ch. 
363, 368. 
[b] W1ustrations.—(1) Where the 


pill does not allege notice no issue 
out of which relief can be had can 
arise on the answer’s denial of no- 
tice. Porter v. Rutland Bank, 1% Vt. 
410. (2) Where a bill by the pur- 
chaser at a foreclosure sale under his 
own mortgage, to be subrogated to 
the rights of another mortgagee, did 
not allege that defendant’s mortgage 
was at the time of the execution of 
plaintiff's mortgage a subsisting in- 
cumbrance on the land, the infirmity 
was not cured by an admission in 
the answer that the satisfaction of 
defendant’s mortgage was unauthor- 
jzed and void. Tait y. American 
Freehold Land Mortg. Co., 132 Ala. 
193, 31 S 623. (3) A defective con- 
veyance will not be perfected without 
proof of the consideration alleged in 
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bill.#8 
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be granted.4® 


pthe bill, although the answer admits 
a valid but different consideration. 
Doe v. Doe, 37 N. H. 268. 

{[c] Res judicata.—A finding based 
on the allegations of the answer but 
outside those of the bill, will not be 
res judicata, Ferguson vy. Massa- 
chusetts. Mut, L., Ins....Co.; 22. Hun 
GN: Yu). 320: 

41. Ky.—Cates v. Raleigh, 1 T. B. 
Mon. 164. 

a eho aga v. Hurdle, 6 Gill 
ae J.—Crane y. Ely, 37 N. J. Ea. 

N. Y.—Truesdell y. Sarles, 104 
Nts eo UG A eeelON INE ai ORs oil oyamiay 
Rider, 10 N. Y. 368, Seld 17; Rome 
Exch. Bank y. Eames, 4 Abb. Dec. 
83, 1 Keyes 588. 
ros C.—Browning v. Pratt, 17 N. C. 
144, 


Pa.—Summers v. Shryock, 46 Pa. 


Super. 231. 
BGs rene es a Vv. wowarnery o 15, oVit. 
[a] TWustration.—Where the bill 


sought to cancel a deed for fraud, 
an accounting could not be granted 
on the admission of the answer that 
the deed was executed to secure a 


debt. Summers y. Shryock, 46 Pa. 
Super, 231. 
[b] Answer opposed to prayer.— 


A decree cannot be had upon an ad- 
mission in the answer which is op- 
posed to the prayer of the bill. 
Ansley v. Robinson, 16 Ala. 793. 

42. _U.:-S.—Knox v. Smith, 4 How. 
298, 11 L. ed. 9883; Jackson v. Ashton, 
1, Betiu22 93309 suas bed: 169 8. 

Ala.—Equitable Mortg. Co. v. Fin- 
ley, 183 Ala. 575, 81 S 985: Land- v. 
Cowan, 19 Ala. 297; Lockard v. Lock- 
ard, 16 Ala. 423. 

D. C.—Lamon vy. McKee, 18 D. C. 
446. 


Fla.—St. Andrews Bay Land Co. v. 
Campbell, 5 Mla. 560. ; 
Mich.—Moran y. Palmer, 


86 Te 

W. Va.—Halstead v. Aliff, 78 W. 
Va. 480, 89 SE 721. 

43. Barragur y. (Ge 6353 
516. 

44. See supra § 401. 

45. Stanwood v. Des Moines Sav. 
Bank, 178 Fed. 670, 102 CCA 170; 
Loggie v. Chandler, 95 Me. 220, 49 
A 1059. 

AGM Wiens GCace: Fy.t did e Hemsley 
Mercantile Co., 160 Fed. 425, 87 CCA 
377; Sabre v. United Tract., etc., Co., 
156 Fed. 79. 

Ala.—Smith v. Securities Co. of 
America, 73 S 892; Rosenau v. Pow- 


13 Mich. 


Manuel, 


elle ig Adaed285 00n'S “18949 Riceay. 
Biseman,. 22 Ala. 9343), .25.-Se 214; 
Driver y. Fortner, 5 Port. 9; Wyatt 
vy. Greer, 4 Stew. & P. 318. 


Ark.—Bank of Commerce y. Gools~ 
by, 129 Ark. 416, 196 SW 803; Dews 
vy. Cornish, 20 Ark. 332. 


Cal.—Chapman v. State Bank, 97 
Cal. 155;- 31: P, 896. 
Del.— Metropolitan LL. Ins. Co. v. 


O’Dornell, 102 A 163 [mod 95 A 289]; 
Jones v. Bush, 4 Harr. 1. 

Fla.—Briles v. Bradford, 54 Fla. 
501, 44 S 937. 

Ga.—Copeland v. Cheney, 116 Ga. 
685, 43 SE 59; Kupferman v. Mc- 
Gehee, 68 Ga. 250. 

Tll.—Warner v. Mettler, 260 Ill. 
416, 103 NE 259 [aff 176 Ill. A. 473]; 
Rice Co. v. McJohn, 244 Ill. 264, 91 


(3) Prayer—(a) In General. 
prayer for relief is an essential part of a bill in 
equity,** and relief not affirmatively sought will not 
The relief granted must conform to 
the prayer whereby the party indicates to the court 
the relief he demands 


\ 


1210.0] TF 


case disclosed by the answer;*! and the answer ean- 

not lay the foundation for relief under any specifie 

head of equity.*? d 
.An answer to a cross bill cannot aid the original 


. } } 


The 


upon his allegations.*® 


NE 448; Gillespie v. Fulton Oil, ete., 
Co., 239 Ill. 326, 88 NE 192; Makeel 
vy. Hotchkiss, 190 Ill. 311, 60. NE 
524, 83 AmSR 131 [aff 87 Il A. 
623]; Harms v. Jacobs, 158 Ill. 505, 
31 NE 1071; Ellis v. Sisson, 96 Ill. 
105; Kimball v. Tooke, 64 Ill. 380; 
Hall vy. Towne, 45 Ill. 493; Ward v. 
Enders, 29 Ill. 519; Dell v. Brogren, 


192 Ill. A. 581; Jones v. Williams, 
185 Ille A. 499; Rice v. Dougherty, 
165 Ill. A. 125 (relief not prayed 


against one of parties); Barrett v. 
Short, 41 Ill. A. 25; Johnson vy. Fore- 
manj,ei6 ll. “AC 1632. 

Ky.—Mundy’s Landing, ete., Turnp. 
Co. v. .Hardin,,:20,, SW, 885, 4 Jey 
460; Dixon vy. Campbell, 3 Dana 603; 
Jarman v. Davis, 4 T. B. Mon. 115. 

La.—Handlin v. Dodt, 110 La. 936, 

Chandler, 


34 S 881. 
Me.—Loggie v. 95 Me. 
220, 49 A 1059, 85 AmSR 418. . 
Md.—Fox v. Reynolds, 50 Md. 564; 
Townshend y. Duncan, 2 Bland 45; 
Lingan v. Henderson, 1 Bland 236. 
Mass.—Hanscom y. Malden, ete., 
Gas Light Co., 220 Mass. 1, 107 NE 
426, AnnCasi917A 445; Low v. Low, 
r177 Mass. 306, 59 NE 57. , 
Mich.—Miller v. Casey, 176 Mich. 
221, 142 NW 589. tate 
Miss.—Blythe v. Simmons,-: 107 
Miss. 510, 65 S 571; Austin Clothing 
Co. v. Posey, 106 Miss. 448, 64 S 
6; Weeks v. Thrasher, 52 Miss. 142. 
Mo.—Gamble v. Daugherty, 71 Ma. 


599; Bate v. Werries, 198 Mo. :A. 
209, 199 SW 758 (matters not ,al- 
leged). re 

N. J.—Newark v. Erie R. Co., 76 


N. J. Eq. 317, 74 A 505; Halsted, v, 
Meeker, 18 N. J. Eq. 136. 

N. Y.--Low v. Swartwout, 171 App. 
Div. 725, 157 NYS 1067.  aeodere 

Pa.—Spangler Brewing Co. v. Me- 
Henry, 242 Pa. 522, 89 A 665; Rice 
Vie ducklesns 225) Pa.) 231 e140 Ae Sis 
Luther v. Luther, 216 Pa. 1, 64 A 
868; Horton’s App., 13 Pa. 67; Makof 
v. Sherman,, 36 Pa. .Super. 624; 
Thomas vy. Ellmaker, 2 PaLJR 502, 3 
Rally al902 @ Potters v9 .LLoppIns ache 
Phila. 396. d 

Tenn.—Gibson vy. Compton, 3 Baxt. 
220; Dunn v. McLeary, 5 Tenn. Civ. 
A. 600. 

Tex.—Nowlin v. Hughes, 2 Tex. A. 
Civ. Cas. 1§ 313. 

Va.—Fulton vy. Cox, 117 Va. 669, 
86 SE 133; Newberry v Dutton, 114 
Va. 95, 75 SE 785; Marks v. Morris, 
2 Munf. (16 Va.) 407, 5 AmD 481, 

W. Va.—Goff vy. Price, 42 W. Va. 
384, 26 SE 287; Vance Shoe Co. vy. 
Haught, 41 W. Va. 275, 23 SH 553. 

Wis.—Laird v. Boyle, 2 Wis. 431. 

[a] TIllustrations.—(1) . Where a 
pill alleged fraud and conspiracy in 
obtaining the execution of a con- 
tract, and prayed for a rescission in 
toto and for no other relief, a decree 
ordering specific performance, how- 
ever just and equitable, was .er- 
roneous. Clinnin vy. Raugh, 88 Ill. A. 
371. (2) Where the prayer of the 
bill was that the conveyance be set 
aside “as to the orator,’ a decree ,de- 
claring the conveyance void in toto 
was erroneous. Jones v. Williams, 
185 Ill. As. 499. (8) In a, Suit for a 
temporary injunction it was error to 
grant a permanent injunction, there 
being no prayer therefor. Austin 
Clothing Co. v. Posey, 106 Miss. 448, 


64 6S: «650 )68. tS. 92245 (4) Where 
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This rule applies to ineidental relief,47 and re- 
But it is greatly curtailed in 
its application by the usual practice of inserting 
a prayer for general relief,*® or by statutory provi- 
sion to the effect that such relief as is authorized 
by the pleadings may be granted, regardless of the 
Substantial conformity between the de- 
cree and the prayer is sufficient,°+ and a prayer for 


lief to defendant.*® 


prayer.°° 


a receiver appointed in a controversy 
over an equity of redemption filed a 
petition to make a claim ‘for his 
services a lien on the property in 
preference to a purchaser under fore- 
closure, it was not error to dismiss 
the bill because the receiver might 
have some relief against the owner 


“of the redemption, no such relief 
being asked. Makeel vy. Hotchkiss, 
190 Tll. 311, 60 NE 524, 83 AmSR 


a3 faff 87 Ill. A. 6238]. (5): Where 
the prayer was for the cancellation 
of an escrow and release of the 
plaintiff's claim, the revival of cer- 
tain notes canceled according to the 
escrow agreement, and for a personal 
decree against defendant for the 
amount of plaintiff’s claim, a decree 
in favor of plaintiff for a certain 
per cent of the claim included in a 
tender by one defendant, was unau- 
thorized. Dunbar v. Springer, 256 
Tll. 53,°99 NE 889 [aff 168 Til. A. 
9]. (6) Vacation of a decree can- 
not be had where such relief is not 
prayed. Low v. Lew, 177 Mass. 306, 
59 ENE 57... (7), Where’ ‘the, ‘prayer 
was for foreclosure only as to the 
amount due when the bill was filed, 
it was error to include installments 
subsequently accruing, there being 
no amendment to include such in- 
stallments. Blake v. Blake, 13 Iowa 
40. 

- {b] Interest not prayed for will 
not be allowed. Carter v. Lewis, 29 
Till. 500; Weymouth y. Boyer, 1 Ves 
Jr. 416, 30 Reprint 414. : 

{c] Costs will not be allowed un- 
jess demanded. Carter v. Lewis, 29 
Til. 500. See generally Costs 
§ 218. 
~ {d] Production of books and 

apers on motion must be supported 

By a prayer for discovery. Camp- 
jell v. 137) Phila. Pas) 
163, ; 

{e] Estoppel to object. — The 
owner of second consolidated rail- 
road mortgage bonds filed a fore- 
closure bill, and according to the 
prayer thereof the court appointed 
@ receiver, required all lienholders 


Knowles, 


to come into the cause, and en- 
joined them from asserting their 
claims in any other case. All the 


lien claimants, including the holders 
of prior and subsequent mortgage 
bonds, filed cross bills asking affirma- 
tive relief and the sale of the prop- 
perty, and for nearly three years 
the court dealt with the suit as a 
consolidated case, and finally decreed 
‘a sale free of all liens. It was held 
that it was too late for any party 
to object to the decree in that 
it was not in conformity to the 
prayer of the original bill, Bound y. 
South Carolina R. Co., 58 Fed. 473, 
7 CCA 322. 

47. Gardner v. Duncan, 104 Miss. 
477, 61 S 545. 

48. See infra § 859. 

49. See infra § 858. 

50. Ida.—Burke Land etc. Co. v. 
Wells, 7 Ida. 42, 60 P 87, 

Ind.—Humphrey v. Thorn, 63 Ind. 
296; Hunter v. McCoy, 14 Ind. 528. 

Iowa.—Calhoun v. Robinson, 180 
Iowa 5388, 168 NW 374; Hogueland v. 
Arts, 113 Iowa 634, 85 NW 818; Iler 
v. Griswold, 83 Iowa 442, 49 NW 1023. 

Kan.—Smith v. Smith, 67 Kan, 841, 
73, © 56. 

Minn.—Metzner v. Baldwin, 11 
Minn. 150; Connor v. St. Anthony Bad. 
of Education, 10 Minn. 439. 

Mo.—Sharkey v. McDermott, 91 


196 Ala, 


EQUITY 


Mo. 647, 4 SW 107, 60 AmR 270. 

Mont.—Pittsmont Copper. Co, v. 
O’Rourke, 49 Mont. 281, 141 P 849; 
Anaconda Copper Min. Co, v. 
Thomas, 48 Mont. 222, 137 P 380; 
State v. Tooker, 18 Mont. 540, 46 P 
530, 84 LRA 315; Kleinschmidt v. 
Steele, 15 Mont. 181, 38 P 827; Davis 
Vit Davis,'''9. Mont: 26%). 23*-P" ‘715; 
Leopold vy. Silverman, 7 Mont. 266, 
16 P 580; Gillett v. Clark, 6 Mont. 
190, 9 P 823. 

N. M.—Burnham - Hanna - Munger 
Dry Goods Co. v. Hill, 17° N. M. 347; 
128 P 62. 

N. Y.—Rogers v. New York, etce., 
Land “Co.; 134 N. Y. 197, 32) NE 27; 
Murtha -v..Curley, 90 °N.VY.- (372)°3 
NYCivPrcee 1, 12 AbbNCas 12; Emery 
v. Pease, 20 N. Y. 62; Marquat v. 
Marquat, 12 N. Y. 336 [rev 7 HowPr 


417]; Campbell vy. Vedder, 1 Abb. 
Dec. 295, 38 Keyes 174; Webb v. 
Staves,'-1. “App? Div. “145; “37 NYS 


414; Denman vy. Prince, 40 Barb. 213; 
Jones v. Butler, 30 Barb. 641, 20 
HowPr 189; Coleman v. Ryan, 33 
Mise. 715, 68 NYS 253; Muehlberger 
v. Schilling, 8 NYS 705; Redfield v. 
Freer, 9 AbbPrNS 449. 

Okl.—Withington v. Gypsy Oil Co., 
172 P 634; Willoughby v. Summers, 
162 P 206. 

Or.—Gilmore v, Burch, 7 Or. 374, 
33 AmR 710. 

S. C.—Sheppard v. Green, 48 S. C. 
165, 26 SEH 224, 

Tex.—Wagner v. Westchester F. 
Ins. Co., 92 Tex. 549,°50 SW 569; 
Swope vy. Missouri Trust Co., 26 Tex. 
Civ. A. 133,'62 SW 947; Coutlett v. 
BIS Mortgage Co., (Civ. A.) 60 SW 
817. 

fa] Where no answer is filed the 
general rule that the relief cannot 
be different from that demanded, ap- 


plies. Edson y. Girvan, 29 Hun 
CNS Yo)? 422 

51. Stratton =v. Seaverns, 163 
Mass. 738, 39 NE 779; Maxwell v. 


Smith, 86 Tenn. 539, 8 SW 340. 

[a] Mlustrations.—(1) A decree 
restraining the sale of “matrices” is 
not variant from a prayer to re- 
strain the ‘sale of a “matrix,” both 
words being used to designate a 
single species of matrices. Stratton 
v. Seaverns, 163 Mass. 73, 89 NE 
779. (2) A decree within the ag- 
gregate amount prayed is not open 
to objection, although the computa- 


tion is on a different basis. Max- 
er v. Smith, 86 Tenn. 539, 8 SW 
40. 

52. Steinman vy. Clinchfield Coal 


Corp., 121 Va. 611, 93 SE 684. 

{a] Diustration.—Where bill prayed 
that land be subjected to the lien ofa 
judgment, such prayer, although 
there was no prayer for general re- 
lief, carried with it an implied prayer 
to do what was necessay for en- 
forcement of the lien against the 
land, and warranted the court in 
establishing the judgment: debtor’s 
title, his deed to the land having 
been lost. Steinman v. Clinchfield 
Coal Corp., 121 Va. 611, 93 SE 684. 

53. U. S—Woodfin v. Phoebus, 30 
Fed. 289; In re Cincinnati Enquirer, 
5 BF. Cas.) Now 2,719. 

Ala.—Carson vy. Sleigh, 78 S 229; 
Todd v. Interstate Mortg., etc., Co., 
169, 71 -6615' Walshe’ v. 
Dwight Mfg. Co., 178 Ala. 310, 59 
S630; Wilks v. Wilks, 176 Ala. 151, 
57 S 776; Bledsoe vy. Price, 132 Ala. 
621, 32 S 325; Bogan v. Daughdrill, 
Bi) Atlas 312% 
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whatever is necessary to the relief expressly prayed 
may be implied.®? The fact that plaintiff has prayed 
for more relief than he is entitled to does not pre- 
clude an award of such part thereof as is warranted 
by the pleadings and proof.®* 
the prayer is not necessarily controlling,®* and al- 
ternative relief of substantially the same character 
as that prayed may be granted.®> Alternative 


The phraseology of 


Colo.—McClure y. La Plata County, 
23 Colo, 130, 46 P 677. 

Fla.—-South Florida Citrus Land 
Co. v. Walden, 59 Fla. 606, 51 S 554. 

Ill.—Street v. Chicago Wharfing, 


etc., Co., 157 Till. 605, 41 NE 1108; 
Peo. v. Eisenberg, 202 Ill. A. 63; 
Mahler y. Sanche, 121 Ill. A. 247 


[rev on other grounds 223 Ill. 
V9e NH 9q¢ 
Lars ane v. Ayers, 


ooh byte v. Pope, 11 B. Mon. 
i Scharff, 125 La. 


La.—Kinder vy. 
594, 51 S_ 654. 

Md.—Schnepfe vy. Schnepfe, 124 
Md. 330, 92 A 891, AnnCas1916D 
988; Ridgely v. Wilmer, 97 Md. 725, 
55 A 488; Graham vy. Yates, 6 Harr. 
& J. 229. 

Mass.—American Trust Co. vy. 
Holtsinger, 226 Mass. 30, 114 NE 
956; Ginn v. Almy, 212 Mass. 486, 
99 NE 276; Fordyce v. Dillaway, 212 
Mass. 404, 99 NE 166; Franklin v. 
Greene, 2 Allen 519; White v. Curtis, 
2 Gray 467. 

Mich.— Wight v. Roethlisberger, 
116 Mich. 241, 74 NW 474; Hammond 
v. State Bank, Walk. 214. 

Miss.—Eaton y. Kola Lumber Co., 
46 $70; Vicksburg, ete, R. Co. v. 
Ragsdale, 54 Miss. 200. 

N. J.—Camden Horse R. Co. v. 
Citizens’ Coach Co., 31 N. J. Eq. 525 
[afi "33" SIN ws. & Dal t26g; 3G Aaa 


542]. 

N. Y.—Woolf v. Barnes, 46 Misc. 
169, 93 NYS 219; Hemson vy. Decker, 
29 HowPr 385; Varick v. Smith, 5 
Paige 137, 28 AmD 417. 

Pa.—Garner’s App., 1 Walk. 438. 

Tenn.—Workingman’s!' Bldg., ete., 
Eat v. Williams, (Ch. A.) 37 SW 

Va.—Kavanaugh v.. Shacklett, 111 
Va. 423, 69 SE 335. 

Wis.—Citizens”’ IL.’ & TT.’ Col v. 
Witte, 110 Wis. 545, 86 NW 178. 

Sask.—Ridette y. Pelletier, 3 Sask. 
L. 467. 

[a] Relief against part of de- 
fendants.—Under a prayer that de- 
fendants be required to convey, the 
bill may be dismissed as to some of 
the defendants and the remaining de- 
fendants be required to convey. 
Brooks v. Carpenter, 53 Cal. 287. 

54. David v. McRae, 183 Fed. 
812 [aff 184 Fed. 988 mem, 106 CCA 
666 mem]. 

55. David v. MeRae, 183 Fed. 812 
[aff 184 Fed. 988 mem, 106 CCA 666 
mem]; Otis v. Otis, 167 Mass. 245, 
45 NE 787; Witzpatrick v. Hngard, 4 
Pa, Dist.383° 

[a] Illustrations. — (1) Specific 
performance of a contract for the 
sale of stock may be granted under 
a prayer for foreclosure of a ven- 
dor’s lien, the contract being held 
executory. David v. McRae, 183 Fed. 
812 [aff 184 Fed. 988 mem, 106 CCA 
666 mem]. (2) -If suit is brought 
to recover an indentified fund wher- 
ever it may be found, and it turns 
out. that the fund is gone and has 
been misappropriated by the con- 
current action of all the defendants, 
plaintiff under a prayer for the re- 
covery of the specific funds has a 
right to compensation as alterna- 
tive relief, and is entitled to a de- 
cree against all the parties con- 
cerned to the extent of their re- 
spective misapprepriations, but can 
have only one bill of costs. Otis v. 
Otis, 167 Mass. 245, 45 NE 737. 


136, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| omaha ie i "5 re 
-§§ 857-858] 


prayers °° may facilitate the granting of relief ap- 
propriate to the case made by the pleadings, as 
in such case the party may be granted one kind 
of relief although another kind must be denied; 
but this does not authorize alternative relief on a 
bill framed in a double aspect where the different 
parts of the bill are inconsistent with each other.5® 
Where a statute specifically prescribes the relief to 
be granted in a certain kind of suit, such relief will 
be granted, whether prayed or not.®? 

Prayer in relation to allegations. 
may be considered to elucidate the allegations of 


56. See supra § 401. 

57. Hardin v. Boyd, 113 U. S. 756, 
5 SCt 771, 28,L. ed. 1141; Lingan v. 
Henderson, 1 Bland (Md.) 236; Ten- 
nessee Ice Co. v. Raine, 107 Tenn. 
151, 64 SW 29; Hill v. Harriman, 95 
Tenn. 300, 32 SW 202; James v.-Ken- 
nedy, 10 Heisk. (Tenn.) 607; Calvert 
v. Burnham, 6.Ont. A. 620. 

[a] Ilustration—A bill by a 
building association to have its mort- 
gage declared a lien superior to an- 
other mortgage, to foreclose such 
mortgage, and for an account, al- 
leged that the mortgagor was insol- 
vent, and prayed that, if mistake in 
regard to the priority of its mort- 
gage, the owners of the other mort- 
gage might be compelled to exhaust 
their other securities before pro- 
ceeding against the land. It was 
held that, although plaintiff was not 
entitled to a first lien he should be 


granted the other relief prayed. 
Workingman’s Bldg., etc., Assoc. v. 
Williams, (Tenn. Ch. A.) 37 SW 1019. 


[b] In Gouisiana relief under al- 
ternative prayers may be granted on 
a conditional alternative, namely, 
that if defendant does not satisfy the 
decree on the one prayer within a 
certain time, then plaintiff is to have 
the other relief prayed. Immordino v. 
Longo, 5 La. A. (Orleans) 293. 


58. Collins v. Knight, 3 Tenn. Ch. 
183. 
fie in double aspect see supra 
59. Hipp v. Huchett, 4 Tex. 20. 
60... Turner -v. Turner) 193. Ala; 


424, 69 S 503; Oden v. Lockwood, 136 
Ala. 514, 33 S 895; Watt v. Barnes, 41 
Ind. A, 466, 84 NE 158; Lingan v. 
Henderson, 1 Bland (Md.) 236; Sax- 
ton v..-Davis, 18 Ves. Jr. 72, 34 Re- 
print 245; Muckleston v. Brown, 6 
Ves. Jr. 52, 31 Reprint 934. 

Construction of decree in light of 

prayer see infra § 862. 

= . §S.—Drexel v. Berney, 16 
Bed. 522,21 -Blatcht.7 348.,[rev, .on 
other grounds 122 U. S. 241, 7 SCt 
1200, 80 Li. ed. 1219]. 

Ala.—Montgomery First Nat. Bank 
v. Acme White Lead, ete., Co., 123 
Ala. 344, 26 S 354; Staton v. Rising, 
103 Ala. 454, 15'S 848. 

Fla.—Wade y. Moore, 66 Fla. 327, 
63 S 582. 

Tll.— Fuller v. John S. Davis Sons 
Co.,. 184 Ill. 505, 56 NE 791; Madden 
v. Lubke, 119-111: A. 339; Chandler, 
Mortg. Co. v. Loring, 113 Ill. A. 423. 

Mass.—Cole v. Wells, 224 Mass. 
504, 118 NE 189; Eastern Bridge, 
ete., Co. v. Worcester Auditorium 
Co., 216 Mass. 426, 103 NE 913. 

Mich.—Wisht v. Roethlisberger, 
116 Mich. 241, 74 NW 474. 


Miss.—Thoms vy. Thoms, 45 Miss. 
263. 

N. J.—Halstead v. Meeker, 18 
N. J. Hig. 136. 

N. Y.—Johnson y. Johnson, 206 


N. Y. 561, 100 NE 408, AnnCasi914B 

407 [rev on other grounds 151 App. 

Div. 545, 136 NYS 249]. 
Pa.—McFarland v. Heverly, 46 Pa. 


Super. 434; Slifer y. Slifer, 16 Pa. 
Dist. 239. 
Tex.—Mateer v. Cockrill, 18 Tex. 


Civ. A. 391, 45 SW 751. 

Vt.—Averill v. Vermont Valley R. 
Co., 88 Vt. 293, 92 A 220; Thomas v. 
Warner, 15 Vt. 110. 
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the bill,®° but cannot authorize relief not warranted 
by the case made by such allegations.®t 
apples to the prayers of the answer also.® 
original bill, with the amendments and _ prayers,. 
constitutes a continuous pleading, leaving the orig- 
inal prayer for relief intact.®* 


This rule: 
The. 


Prayer for General Relief. A 


prayer for general relief °* is as broad as the equi- 
table powers of the court.® 


Under it the court 


will shape its decree according to the equities of the 


The prayers 


And see infra § 858. 

[a] No part of cause of action.— 
A prayer for relief is no part of 
plaintiff's cause of action in a suit in 
equity. Russell Hardware, etce., Mfg. 
CoM we aU ticas Dopp horse,” ete. .Co-, 
195 N. Y. 54, 87 NE 788. 

[b] “The scope of the bill cannot 
be enlarged by the specific prayers 
for relief, or the general prayer 
which although not inserted is read 
in by force of the statute.” W. A. 
Snow Iron Works v. Chadwick, 227 


Mass. 382, 390, 116 NE 801, LRA 
LOT Goo 

62. See infra § 859. 

63. Rigney v. DeGraw, 100 Fed. 
213 [rev on other grounds 107 Fed. 
545, 46 CCA 459]. 

64. See supra § 401. 

65. Converse v. Deep River, 139 


Iowa 732, 117 NW 1078; Flanders v. 
Chamberlain, 24 Mich. 305. 

66. Waterman y. Canal-Louistana 
Banik, .etec,,, Co., 215 U.S; 33,530 SCt 
10, 54 L. ed. 80; Walden vy. Bodley, 14 
Pet. (U..S.) 156, 10 L. ed. 398; Dodd 
v. Benthal, 4 Heisk. (Tenn.) 601. 

67. U. S.—Lockhart vy. Leeds, 195 
Uns 42 iste a Ch Lose + pth, ede 2 Gaye 
Tyler v. Savage, 143 U. S. 79, 12 SCt 
340, 86 L. ed. 82; Gormley vy. Clark, 
1340 We Sip iooSeeLOUSCt 2554, voor do. Cd, 
909; Jones v. Van Doren, 130 U. S. 
684, 9 SCt 685, 32 L. ed. 1077; Mitch- 
ell v. Moore, 95 U. S. 587, 24 L. ‘ed. 
492; Texas v. White, 10 Wall. 68, 19 
L. ed. 8389; Tayloe v. Merchants’ F. 
Ins., Co., 9, How. 390, 13. L. ed... 187; 
Walden v. Bodley, 14 Pet. 156, 10 
L.. ed. 398; Watts v. Waddle, 6 Pet. 
389, 8 L. ed. 437; Finley v. Lynn, 6 
Cranch 238, 3 L. ed. 211; Wright v. 
Barnard, 248 Fed. 766; Turner 
Constr. Co. v. Union: Terminal Co., 
248 Fed. 120, 160 CCA 260; Crown 
Orchard Co., Ine. v. Dennis, 220 Fed. 
516; Rexford v. Southern Woodland 
Co., 208 Fed. 295; A. B. Dick Co. v. 
Fuller, 198 Fed. 404; Hayward v. Mc- 
Donald, 192 Fed. 890, 113 CCA 368; 
Hagegart v. Wilezinski, 143 Fed. 22, 
74 CCA 176; Fisher v. Moog, 39 Fed. 
665; Adams y. Kehlor Milling Co., 36 
Hed,...212+)) Omaha.sHorse, Ba Co. yy. 
Cable Tramway Co., 32 Fed. 727 [app 
dism 140 U. S. 692 mem, 11 SCt 1025 
mem, 35 L. ed. 600 mem]; Patrick 
v. Isenhart, 20 Fed. 3389; Chicago, 
ete, R. Co. v. Macomb, 2 Fed. 18; 
Moore v,. Mitchell, 17 F. Cas. No. 
9,770, 2 Woods 483 [aff 95 U. S. 587, 
24 L. ed. 492]. 

Ala.—Todd v. Interstate Mortg., 
ObCs, CO, 7106, Ala. 169). ide tS 66): 
Turner v. Turner, 193 Ala. 424, 69 
S 503; Marx v. District Grand Lodge, 
Nowe (ely Obs: oe LO Alar LOM ty Sic 
S 207; Mobile Land Impr. Co. v. 
Gass, 143 Ala. 520, 39 S 229; Rice v. 
Miseman . dccewA law O46, 20mm pales 
Mutual Bldg., etc., Assoc. v. Wyeth, 
105 Ala. 639, 17 S 45; Shelby v. 
Tardy, 84 Ala. 327, 4 S 276; Munford 
v. Pearce, 70 Ala. 452; Gonzales v. 
Hukil,, 49 Ala. 260, 20 AmR 282; 
Kirksey v. Means, 42 Ala. 426; Kelly 
v. Payne, 18 Ala. 371; Driver v. Fort- 
NEP wo meOrtn105 

Ark.—Dews v. Cornish, 20 Ark. 
332; Kelly v. McGuire, 15 Ark. 555. 

Cal.—Truebody v. Jacobson, 2 Cal. 
269. 

Colo.—Kilpatrick v. Haley, 14 Colo, 
A. 399, 60 P 361. 


case,°* and broadly speaking will grant any relief 
warranted by the allegations of the bill,*? whether 


Conn.—Enfield Toll Bridge Co. v: 
Hanxttond, eter, RCo 7 Conn) 405 
42 AmD 716; Hart vy. Granger, 1} 
Conn. 154. 

Del.—Metropolitan L. Ins. Co. v. 
O’Donnell, 102 A 163 [mod 95 A 289]. 

D. C.—Merillat v. Hensey, 34 App. 
Bl 1 App. 


Fla,—Lee y. Patten, 34 Fla. 149, 15 
S 775; Pensacola, etce., 4 COG 
Spratt, 12 Fla. 26, 91 AmD 947, 

lll. Struve v. Tatge, 285 Ill. 103, 

120 NE 549; Moore v. Shook, 276 Ill. 
47, 114 NE 592; Maring v. Meeker, 
263 Ill. 136, 105 NE 31; Casstevens 
v. Casstevens, 227 Ill. 547, 81. NE 
709, 118 AmSR 291; Beall v. Ding- 
man, 227 Ill. 294, 81 NE 366; Rankin 
v. ,. Rankin,’ 216 Ill.,132, 74 NE) 763 
{aff 117 Ill. A. 636]; Shields v. Bush, 
189 Ill. 534, 59 NEI 962, 82 AmSR 
474; Keppel yv. Dreier, 187 Ill. 298, 
58 NE 386; Gibbs v. Davies, 168 Il. 
205, 48 NE 120; Walker v. Converse, 
148 Ill. 622, 36 NE 202; Davidson v. 
Burke, 1438 Ill. 139, 82 NE 514, 36 
AmSR 3867; Cushman vy. Bonfield, 139 
Til. 219, 28 NE 937; Brown v. Miner, 
128 Ill. 148, 21 NE 223; McMillan v. 
James, 105 Ill. 194; Allen v. Wood- 
ruff, 96 lll. 11; Beaver v. Slanker, 94 
Ill. 175; Dalton v. Roach, 89 IIh 
85; Stanley v. Valentine, 79 ill. 544; 
Gunnell v. Cockerill, 79 Ill. 79; Van- 
sant v. Allmon, 23 Ill. 30; Isaacs v. 
Steel, 4 Ill. 97; Huddleston v. Hen- 
derson, 181 Ill. A. 176; Fry v. Jen- 
kins, 173 Ill. A, 486; Maxwell v. Mc- 
Williams, 145 Ill. A. 155; Williamson 
v. Warfield, 186 Ill. A. 168 [aff 223 
Ill. 487, 84 NE 706]; Gray v. Bloom- 
ington, \eter,..RsCo., 420; 111k Aes b oe 
Barlow v. McDowell, 118 Ill. A. 506; 
Thompson v. American Percheron 
Horse Breeder’s, etc., Assoc., 114 Ill. 
A. 131; Winnetka v. Chicago, ete, R. 
Coy LO TT AL 117, fafi204 5 Til 297, 
68 NE 407]; Amberg v. Nachtway, 92 
Ill. A, 608; French vy. Commercial 
Nat. Bank, 79 Ill. A. 110 [aff 199 Ill. 
213, 65 NE 252]; Lane v. Chicago 
Union Nat. Bank, 75 Ill. A. 299 [aff 
iG Till. 171, 52 NE 361, 69 AmSR 
216]. 
Ind.—Shotts v. Boyd, 77 Ind. 223; 
Hunter v. McCoy, 14 Ind. 528; Spivey 
v. Frazee,; 7 Ind. 661; Roberts v. 
Leutzke, 39 Ind. A. 577, 78 NE 635. 

Iowa.—Converse v. Deep. River, 
139 Iowa 732, 117 NW 1078; Johnston 
v. Myers, 138 Iowa 497, 116 NW 600; 
Thomas v. Farley Mfg. Co., 76 Iowa 
735, 39 NW 874; Hoskins v. Rowe, 
61 Iowa 180, 16 NW 78;.Pond v. 
Waterloo Agricultural Works, 50 
Iowa 596; Paton v. Lancaster, 38 
lowa 494; Wilson y. Horr, 15 Iowa 
489; Simplot v. Simplot, 14 Iowa 449. 

Ky.—Louisville, ete, R. Co. v. 
Baskett, 104 SW 695, 31 KyL 1035; 
Heckling v. Gehring, 100 SW 824, 30 
KyL 1198; Prewit v. Graves, 5 J. J. 
Marsh. 114; Oldham v. Woods, 3 T. B. 
Mon. 47; Bolware vy. Craig, Litt. Sel. 
Cas. 407; Willis v. Sewell, 3 Ky. Op. 
647. 

La.—Kinder v. Scharff, 125 La. 594, 
5 S654; Handlin ve Dodt, 110 La, 
936, 34 S 881; Espinola v. Blasco, 15 
La. Ann. 426. 

Md.—M. E. Church Book Deposi- 
tory v. M. E. Church Rooms Fund 
Trustees, 117 Md. 86, 83 A 50; Powe 
ell v. Young, 45 Md. 494; Dennis v. 


Ferguson y. Bateman, 


680 [21.C.5.] 


it is the only prayer in the bill ** or whether there 


is' a speéial prayer for particular 


Dennis, 15 Md. 73; Fitzhugh v. Mc- 
Pherson, 3 Gill 408; Crain v. Barnes, 
1 Mad. Ch. 151; Townshend v. Dun- 
can, 2 Bland 4%, Lingan y. Hender- 
son, 1 Bland 236. 

‘Mass.—Eastern Br:dge, ete., Co. v. 
Worcester Auditorium Co., 216 Mass. 
426, 103 NE 913; Nudd v. Powers, 136 
Mass. 273; Thompson vy. Heywood, 
129 Mass. 401; Winslow vy. Nayson, 
113 Mass. 411; Franklin v. Greene, 
2. Allen’ 519. 

_ Mich.—Canada Grand Trunk R. Co. 
v. Wolcott, 159 Mich. 588, 124 NW 
530; Rogers vy. Day, 115 Mich. 664, 
74 NW 190, 69 AmSR 593; Dayton v. 
Dayton, 68 Mich. 437, 36 NW 209; 
Flanders v. Chamberlain, 24 Mich. 
305. 

_Miss.—Barkwell v. Swan, 69 Miss. 
907%; 13 S 809;: Burnet v. Boyd, 60 
Miss. 627; Dodge v. Evans, 43 Miss. 
570. 

Mo.—Grcwney v. O'Donnell, 272 
Mo. 167, 198 SW 8638, 866 [cit Cyc]; 
McQuitty vy. Steckdaub, 190 SW 590; 
McLure v. National Bank of Com- 
merce, 252° Mo. 510, 160 SW 1005; 
Gibson v. Shull, 251 Mo. 480, 158 SW 
322; Thompson v. Lindsay, 242 Mo. 
53; "145 SW 472; Phillips v. Jackson, 
240 Mo. 310, 144 SW 112; Schneider 
v. Patton, 175 Mo. 684, 75 SW ily 
Bevin v. Powell, 83 Mo. SAGs | eh 6 te ad bal 
Mo. A. 216]; McGiothlin v. Hemery, 
44 Mo. 350; Scott v. Davis, 198 Mo. A. 
5125-200 SW 723. 

‘ Nebr.—Wood v. Speck, 78 Nebr. 
ASD, S39 LLO, NW rOO. ikeit, g@yec}; 
Mann v. German-American Iny. Co., 
70 ‘Nebr. 454, 97 NW 600; Vila v. 
Grand Island Electric Light, etc., 
0; 68 ‘Nebr. 222, ‘94° NW. 136, 97 
NW 613, 110 AmSR 400, 63 LRA, 
791, 4 ‘AnnCas 59; Missouri, etce., 
‘Trust Co. v. Richardson, 57 Nebr. 
617, ‘78 NW. 373. 

Nev. —Silver Peak Mines v. Wash- 
ington County Second Judicial Dist. 
Court, 33 Nev. 97, 110 P 503, Ann 
€as1913D 587. 

H.—Treadwell v. 44 
N. H. 551. 

“N. J,—Van Dyke v. Van Dyke, 72 
N: J. Eq. 300, 65 ae 215; Junior Order 
Bldg., etc., Assoc, Sharpe, 63 N, J. 


Brown, 


Eq: 500, Die, 2A. 832: Chambers v. 
Kunzman, 59 N. J. ‘Bq. 433, 45 A 
599: Coggswell, etce., Co. v. Coggs- 


well, (Ch.) 40 A 213; Annin v. Annin, 
pA: dS GS ns D0 Pu oe Miller v. Jamison, 
24 N. J. Eq. 41; Graham v. Berry- 
man; 19) Nid. Hq. 29 [rev on other 
grounds 21 N. J. Eq. 370]; Force v. 
Dutcher, 18 N. J. Eq. 401; Belleville 
Mut. Ins. Co. v. Van Winkle, 12'N. J. 
fq. 333; Hill v. Beach, 12 N. J. Hq. 
31 


N. Y.—Russell Hardware, 
Mfg. Co. v. Utica Drop Forge, etc., 
€o., 195 N. Y. 54, 87 NE 788; Mar- 
quat v. Marquat, 12 N. Y. 336; Skil- 
.Hin v. Maibrunn, 75 App. Div. 588, 78 
NYS 436; Beach v. Cooke, 39 Barb. 
360. [aff 38 N. Y. 514, 86 AmD 260]; 
Brice v. Brice, 5 Barb. 533; Davis v. 
Grove, 25 N. Y. Super. 635, 27 How 
Pr 70; Hemson v. Decker, 39 HowPr 
3385; Bailey v. Burtons, 8 Wend. 339; 
Bebee v. State Bank, 1 Johns. 529, 3 


etc., 


AmD 353; Innes v. Evans, 3 Edw. 
454. 

‘N. C.—wWhitfield v. Cates, 59 N. C. 
136. 


Oh.—Webster v. Harris, 16 Oh. 
490: Miami Exporting Co. v. U. S. 
Bank, Wright, 249. 


lor v. Taylor,’ 65 Or. 541, 
139 Pp 852; Katz vy. Obenchain, 48 
Or. 352, 85 P 617, 120 AmSR 821; 


Rutenic v. Hamakar, 40 Or. 444, 67 
P 196; South Portland Land Go. v. 
Munger, 36 Or. 457, 54 RP 815, 60 P 
5; Gilmore Vv. Birch, 7 Or. 374, 33 
AmR 710. 

._ Pa—Blumberg v. Blankenburg, 16 
Pa. Dist. 23; Dare v. Bennett-Bretz 
Piano Co., 30 Pa. Co. 481. 


EQUITY 


and different re- 


Ss. C.—Powers 
S. C, 290; Brown 
SaCs, Hqrr29 75 

Tenn.—Tennessee Ice Co. vy. Raine, 
107 Tenn. 151, 64 SW 29; Nolen v. 
Woods, 12 Lea 615; Arnold v. 
Moyers, 1 Lea 308; Allum v. Stock- 


Vv. 
Vv. 


McEachern, 7 
McDonald, 10 


bridge, 8 Baxt. 356; Galloway v. 
Galloway, 2 Baxt. 328; James v. 
IKkennedy, 10 Heisk. 607; Dodd vy. 
Benthal, 4 Heisk. 601; Cox v. Wag= 


goner, 5 Sneed 542; Bartee v. Tomp- 
kins, 4 Sneed 623; Whitley v. Davis, 
1 Swan 3833; Pillow v. Pillow, 5 
Yerg. 420; Peterson v. Turney, 2 
Denn eh; eA vaoto. 

Vt.—Thomas vy. Graves, 89 Vt. 339, 
95 A 648; Averill v. Vermont Valley 
R.,Co., 88 Vt. 293, 92 A 220; Bell v. 


St. LONNSDUGY, pete, bis CO. oon iat. 
240, 81 A 6380; Van Dyke v. Cole, 81 
Wit V3t9,  10R" A. 598, 1103s western 


Union Tel. Co. v. Bullard, 67 Vt. 272, 
31 A 286; Coffrin v. Cole, 67 Vt. 226, 
31 A 313; Tarbell v. Durant, 61 Vt. 
516, 17 A 44; Eureka Marble Co. v. 
Windsor Mfg. Co., 47 Vt. 430; Dan- 
forth jv. Smith, 23 Vt.124i..- 
Va.—Steinman vy. Clinchfield Coal 
Corp., 121 Va. 611, 93 SE 684; Wool- 
folk v. Graver, 113 Va. 182, 69 SE 
1039, 73 SE 721; Shenandoah Valley 
R. Co. v. Dunlop, 86 Va. 346, 10 SE 
239; Raper v. Sanders, 21 Gratt. (62 
Va.) 60; Anderson v. De Soer, 6 
Gratt. (47 Va.) 368. 
Wash.—Loutzenhiser y. Peck, 89 
Wash. 4385, 154 P 814; Yarwood vy. 
Johnson, 29 Wash. 643, 70 P 128. 
W. Va.—Taylor v. Taylor, 76 W. 
Va. 469, 85 SE 652; Waldron ov. 
Harvey, 54 W. Va. 608, 46 SE 603, 
102 AmSR 959; Stewart v. Tennant, 


San UWak Vau009 s 4400S EB) neaess) Valk 
Winkle v. Blackford, 33 W. Va. 573, 
11 SE 26. 
Wis.—Mahn v. Chicago, etc. R. 
Go., “140 Wis..°8, 121" INW 645, 
Eng.—Cook vy. Martyn, 2 Atk. 3, 


26 Reprint 399; Hiern vy. Mill, 13 Ves. 
Jr. 114, 33 Reprint 237. 
Man.—Wright v. Winnipeg, 3 Man. 


349. 

Ont.—Gaughan vy. Sharpe, 6 Ont. 
AL SAlT: 

[a] An accounting may be de- 


creed under a general prayer. Hay- 
ward v. McDonald, 192 Fed. 890, 113 
CCA 3868; Beall v. Dingman, 227 Ill. 
294, 81 NE 366; McKim v. Odom, 12 
Me. 94; Crain v. Barnes, 1 Md. Ch. 
151; Chambers v. Kunzman, 59 N. J. 
Hq. 43838, 45 A 599. See also Accounts 
and Accounting § 109. 

[b] A trust may be decreed un- 
der a general prayer. M. BE. Church 
Book Depository v. M. E. Church 


Rooms Fund Trustees, 117 Md. 86, 
83 A 50. 
{c] An injunction will not, usual- 


ly, be granted) without a_ special 
prayer therefor. Chicago, etc. R. 
Co. v. Macomb, 2 Fed. 18; Willett v. 
Woodhams, 1 Ill. A, 411; Lewiston 
Falls Mfg. Co. v. Franklin Co., 54 Me. 
402; Newark v. Erie R. Co., 76 N. J. 
Eq. 317, °74 A505; African M. EB. 
Church v. Conover, 27 N. J. Eq. 157; 
Thomas y. Boswell, 14 Phila. (Pa.) 
197; Vance Shoe Co. v. Haught, 41 
W..) Via. 270,255 Slopes 
Dyer,,, Ambly 770) 27.) Reprint : 
Wright v. Atkyns, 1 Ves. & B. 313, 
35 Reprint 122. See also Injunctions 
[22 Cyc 930]. 

[ad] Ne exeat (1) pending suit, re- 
quired a special prayer, under former 
U. S. Equity Rules, rule 21. Lewis 
v. Shainwald, 48 Fed. 492, 500, 7 
Sawy. 403. See also Kelly v. Payne, 
18 Ala. 371 (declaring generally, by 
way of exceptign to the rule applied 
in the case, that ne exeat requires a 
special prayer). (2) 
Daniell’s Chancery Practice, and 
many authorities, a prayer in the bill 
for a ne exeat is not necessary. 3 
(Daniell, Ch. Pr, 1936; Dunham v. 


“According to | 


[§ 858 


lief ;°° and defects in the special prayer are usually. 


Jackson, 1 Paige (N. Y.) 629; Gi- 
bert v. Colt, 14 AmD-. 561 note. It is 
sufficient if the facts alleged in the 
pill and established show a proper 
case for the writ, and it may be 
granted in the decree under the 
prayer for general relief; or the 
facts may be shown, and the writ 
applied for upon a petition presented 
in the case either before or after 
judgment or decree. The limitation 
of “equity rule 21 only applies where 
the writ is asked for ‘pending the 
suit.’” Lewis v. Shainwald, supra. 

{e] On appeal.—There is no rule 
of practice or principle of law 
which preveats an appellate court 
from granting relief within the scope 
of the general prayer, although that 
particular relief was not prayed for 
or suggested in the court below. 
Watts v. Waddle, 6 Pet. (U. S.) 389, 
8 L. ed. 437. 

68. Rice v. Hiseman, 122 Ala. 343, 
25 S 214; Kelly v. Payne, 18 Ala. 
371; Driver y. Fortner, 5 Port. (Ala.) 
9; Vance Shoe Co. y. Haught, 41 
W. Va. 275, 23 SE 553; Cook y. Mar- 
tyn, 2 Atk. 3, 26 Reprint 399, 

69. U. S.—Lockhart vy. Leeds, 195 
Uso. 420, 20. SCL (614 49S Lived. 265s 

Ala.—Mobile Transp Co. v. Mo- 
bile, 153 Ala. 409, 44S “O76, 127 AmSR 
34, 13. LRANS 352. 


Tl. Winnetka _ v. Chicago, _ etc., 
Hlectrie R. Co.,-204 Ill. 297, 68 NE 
407; Penn v. Fogler, 182 Ill. 76, 55 
NE 192 [rev 77 Ill. A. 365]; Gibbs 
v. Davies, 168 Ill. 205, 48 NE 120; 
McMillan y. James, 105 Ill. 194; 
Stanley v. Valentine, 79 Ill. 544; 


Hopkins v. Snedaker, 71 I11..449; Peo. 
v. Eisenberg, 202 Ill. A. 63. 

Ind, T.—Sayer v. Brown, 7 Ind. T. 
675, 104 SW 877. 

JIowa.—American Trading, ete., Co. 
v. Gottstein, 123 Iowa 267, 98 NW 
770, 101 AmSR 319; Thomas v. Far- 
ley Mfg. Co., 76 Iowa 735, 39 NW 874. 

Kan.—Hardy v. LaDow, 72 Kan. 
14, 838.2 401; 

Ky.—Repplier vy. Buck, 5 B. Mon. 


96. 

Me.—Pierce v. Woodbury, 100 Me. 
1, 60 A 424. 

Md.—Gerting v. Wells, 103 Md. 


624, 64 A 298, 433.. ; 
rea ee v. Leonard, 115 Mass. 
286. 
N. Jeoamallter v. Jamison, 24 N. J. 
4 


Eq. 5 

N. Y.—Wilkin v. Wilkin, 1 Johns. 
Ghre siete 

Pa.—Cumberland Valley R. Co.’s 


Ca- 
21 


App., 62 Pa. 218; Delaware, etc., 
nal Co. yv.. Pennsylvania Coal Co., 
Pa. 13i:° Horton’s App.,, 13"Par_6u 

Tenn.—Tennessee Ice Co. v. Raine, 
107 Tenn. 151, 64 SW 29; O’Connor v. 
Knoxville Hotel Co., 93 Tenn. 708, 28 
SW 308; Allum v. Stockbridge, 8 
Baxt. 356; Hoyal v. Bryson, 6 Heisk. 
139; Ross v. Young, 5 Sneed 627. 

Tex.—Crawford v. Stevens, (Civ. 
A.) 31 SW 79. 

Vt.—Averill v. Vermont Valley R. 
Co., 88 Vt. 293, 92 A 220. 

Va.— Woolfolk v. Graves, 1138 Va. 
182: 69 SE 1039, 73 SE 721: Raper 
v: Sanders, 21 Gratt. (62 Va.) 60. 

W. Va.—Taylor vy. Taylor, 76 W. 
Va. 469, 85 SHE 652; Castle Brook 
Carbon Black Co. yv. Ferrell, 76 W. 
Va. 300, 85 SE 544; Custer v. Hall, 
71 W. Va. 119, 76-SE 183; Waldron v. 
Harvey, 54 W. Va. 608, 46 SE 603, 
102 AmSR 959; Stewart v. Tennant, 
52 W. Va. 559, 44 SEH 223; Furbee v. 
MULDEE, (40 Wok Vids let os in Duala 
Seymour v. Alkire, 47 W. Va. 302, 
34 SE 953; Goff v. Price, 42 W. Va. 
384, 26 SE 287; Vance Shoe Co. v. 
Haught, 41 °W. Va. 275)" 23) SH 553; 
Nuzum v. Morris, 25 W. Va. 559; 
Hall v. Pierce, 4 W. Va. 107. 

[a] Tllustrations.—(1) Where the 
allegations of a bill showed plain- 
tiff’s title to land, that the bound- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cured by a general prayer.7° 


ary was erroneous, and that the 
timber thereon constituted its chief 
value, and prayed for an injunction 
restraining defendant from eutting 
the timber until plaintiff could es- 
tablish his title, it was held that un- 
der a prayer for general relief the 
court might establish a permanent 
boundary line and grant a perpetual 
injunction. Woolfolk v. Graves, 113 
Va. 182, 69 SE 1039, 73 SE! 721.’ (2) 
Where a railroad mortgage gave to 
the trustee of the bondholders the 
option of either a strict foreclosure 
or a sale at public auction, and the 
bill prayed for a strict foreclosure, 
it was held that under a prayer for 
general relief plaintiffs might have 
a decree directing a foreclosure sale. 
Sage v. Iowa Central R. Co., 99 U. S. 
334, 25 L. ed, 394. (3) Although the 
special prayer of a bill was for re- 
demption from mortgage foreclosure 
and conveyance to the redemptor, 
where the general purpose of the 
bill was to relieve plaintiff’s land 
from the cloud of the deed executed 
upon foreclosure, relief by the can- 
cellation of such deed could be 
granted under a_ general prayer. 
Dixie Grain Co. v. Quinn, 181 Ala. 
208, 61 S 886. (4) In an action by 
a mortgagee who had purchased the 
‘property at foreclosure sale to cut 
off the right of redemption of a de- 
fendant who was not a party to the 
foreclosure suit, but was alleged to 
be in privity with a defendant there- 
in, it was held that the court might 
properly decree a general foreclos- 
ure and a resale of the property, un- 
der a prayer for general relief. Lon- 
don, etc., Bank v. Hoton, 126 Fed. 593, 
61 CCA 515 [certiorari den 194 U.S. 
631 mem, 24 SCt 856 mem, 48 L. ed. 
1158 mem]. (5) Under a prayer 
for injunction restraining a sale un- 
der a mortgage and for a decree that 
such mortgage is satisfied, plaintiff 
may be allowed to redeem. Flanders 
v. Chamberlain, 24 Mich. 305. (6) 
In a suit to compel defendant to re- 
convey real estate and return per- 
sonalty transferred to him in con- 
sideration of life maintenance, a de- 
cree ordering defendant to convey 
the property to another as trustee 
for plaintiff's benefit upon the trust 
stated was within the scope of the 
prayer for general relief. Rice v. 
Merrill, 215 Mass. 419, 102 NE 414. 


(7) Rescission may be granted un- 
der a general prayer, although the 
special prayer is for reformation. 


Canada Grand Trunk R. Co. y. Wol- 
cott, 159 Mich. 588, 124 NW 530. (8) 
A receivership may be granted un- 
der a general prayer in a suit by 
creditors, although the special 
prayer is for administration of the 
debtor’s estate. Underground Elec- 
tric R. Co. v. Owsley, 169 Fed. 671 
[aff 176 Fed. 26, 99 CCA 500]. (9) 
Under a general prayer the voting of 
a sale of minority stock may be en- 
joined, although the special prayer 
is for an injunction against the sale 
of such stock. South, etc., R. Co. v- 
Gray, 160 Ala. 497, 49 S 347. 
70. U. S.—Tyler v. Savage, 143 
On TOMMIoIDSCt 840 eoOmsLamed. 82); 
Jones vy. Van Doren, 130 U. S. 684, 
9 SCt 685, 32 L: ed. 1077; A. B. Dick 
Co. v. Fuller, 198 Fed. 404; Wilson 
y. Plutus Min. Co., 174 Fed. 317, 98 


CCA 189; Fisher v. Moog, 39 Fed. 
665. 
Ala.—Mobile Land Impr. Co. v. 
Gass, 142 Ala. 520, 39 S 229. 
Tll.—Holden v. Holden, 24 Ill. A. 


106. 
Ky.—-Estill v. Hart, Hard. 567. 


La.—Espinola y. Blasco, 15 La. 
Ann. 426, 


If the facts alleged 
are broad enough to warrant relief, it matters not 
how narrow the specific prayer may be if the bill 
contains a prayer for general relief.” 
for general relief serves to aid and supplement the 
special prayer by expanding the special relief 


EQUITY 


nature.?? 


The prayer 


eh: J.—Annin vy. Annin, 24 N. J. Eq. 

Vt.—Eureka Marble Co. v. Windsor 
Mfg. Co., 47 Vt. 430. 

Alabama Terminal, etc., Co. v. 
, 152 Ala. 262, 44 S 592; Hill v. 
Beach, 12: 2NV Je9bq, 31. 

72. U. S.—Mitchell v. Moore, 95 
U. S. 987, 241. ed. 492° [aff 17° B. 
Cas. No. 9,770, 2 Woods 483]; 
Walden y. Bodley, 14 Pet. 156, 10 
L. ed. 398; Boon v. Chiles, 8 Pet. 
532, 8 L. ed. 1034; Turner Constr. 
Co. v. Union Terminal Co., 248 Fed. 
120, 160 CCA 260; London, etce., Bank 
v. Horton, 126 Fed. 593, 61 CCA 515 
[certiorari den 194 U. S. 631 mem, 


24 SCt 856 mem, 48 L. ed. 1158 
mem]. 

Ala.—Gonzales v. Hukil, 49 Ala. 
260, 20 AmR 282. 

Ga.—Rutherford v. Jones, 14 Ga. 


521, 60 AmD 655. 

Ill.— Isaacs v. Steel, 4 Ill. 97. 

Iowa.—Converse y. Deep River, 139 
Iowa 732, 117 NW 1078. 

Ky.—Stephenson vy. Stephenson, 72 
SW 742, 24 KyL 1873; Campbell v. 
Trosper, 108 Ky. 602, 57 SW 245, 22 
Kyl 277; Oldham vy. Woods, 3 T. B. 
Mon. 47. 

La.—Kinder v. Scharff, 125 La. 594, 
51 S 654; Newton v. Gray, 10 La. 
Ann. 67. 

Me.—Bailey v. Merchants’ Ins. Co., 


110 Me. 348, 86 A 328; Burleigh v. 
White, 70 Me, 180. 
Md.—Gerting v. Wells, 103 Md. 


624, 64 A 298, 433; Bentley v. Cow- 
man, 6 Gill & J. 152. 

Mass.—Thompson v. Heywood, 129 
Mass. 401; Franklin v. Greene, 2 Al- 
len 519. 

Mich.—Merrill v. Wilson, 66 Mich. 
232, 33 NW 716. 

‘Miss.— Hull v. Clark, 22 Miss. 187. 

Mo.—Hutcherson v. Briscoe, 77 
Mo. 378. 

N. J.—Chambers  v. 
(Ch.) 45 A 599. 

N. Y.—Wood v. Brown, 34 N. Y. 
337. 

Oh.—Webster v. Harris, 16 Oh. 
490; Miami Exporting Co. v. U. S. 
Bank, Wright 249. 

Tenn.—Talbott v. Manard, 106 
Tenn. 60, 59 SW 340; Whitley v. 
Davis, 1 Swan 333. 

Tex.—De Prez v. Everett, 73 Tex. 
431, 11 SW 388; Lander v. Rounsa- 
ville, 12 Tex. 195; Swope v. Missouri 
Trust Co., 26 Tex. Civ. A. 133, 62 SW 
947: Morris v. Holland, 10 Tex. Civ. 


A. 474, 31 SW 690. 
W. Va.—Woods v. Fisher, 3 W. Va. 


Kunzman, 


536. 
Bng.—Rocke v. Morgell, 2 Sch. & 
Lef. 721. ; 
[a] Tlustrations.—(1) In a suit 


for the correction of a mistake in 
a deed, the additional remedy of 
quieting the title may be had under 
the general prayer. Hunter v. Me- 
Coy, 14 Ind. 528. (2) <A creditors 
bill to set aside a fraudulent con- 
veyance and for general relief au- 
thorizes a decree that, on default in 
payment of the amount found due, 
the land fraudulently conveyed may 


be sold by a master. Davidson v. 
Burke, 143 Ill. 139, 32 NE 514, 36 
AmSR.: 367. (3) In suit to enforce a 


mechanic’s lien on mortgaged prem- 
ises, where it appeared that the 
mortgagee advanced sums to the 
owner, of which a portion was de- 
posited to the joint account of the 
owner and plaintiff, subject to with- 
drawal on their joint check, plain- 
tiff was, under his prayer for gen- 
eral relief, entitled to an order di- 
recting the owner to join in execut- 
ing a check to enable plaintiff to 
withdraw funds. Turner Constr. Co. 
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sought, so as to authorize further relief of the sanie 
It may also serve as a substitute for the 
prayer for special relief, and authorize relief of a 
different nature when that specially prayed is de- 
nied,’* even to the extent of substituting a money 


v. Union Terminal Co., 248 Fed. 130, 
160 CCA 260. (4) In a suit to en+ 
force an equitable assignment of in- 
surance policies against the insurer 
and others, the administrator of the 
insured having received from the in- 
surer the sums payable under ‘the 
policies after filing of the bill and 
service of process, affirmative reliet 
was properly granted against him 
under the general prayer of the bill. 
Metropolitan L. Ins. Co. v. O’Donnell, 
(Del.) 102 A 163 [mod 95 A 289}. (5) 
Under a general prayer in a bill to 
create and enforce a lis pendens 
against land, the sale of the land 
may be decreed, although there is 
no special prayer therefor. Meril- 
lat v. Hensey, 24 App. (D. C.) 398. « 

{b] Personal decree.—(1) On a 
bill for an injunction to prevent a 
threatened trespass, the court may, 
under the prayer for general relief, 
award damages for the injury done 
by such trespass before the injunc- 
tion was issued. Winslow v. Nay- 
son, 113 Mass. 411. (2) Under a 
prayer for general relief in a suit 
to foreclose a lien, a personal decree 
for the balance due after applying 
the proceeds of the sale may be ren- 
dered. American Trading, etc, Co. 
v. Gottstein, 123 Iowa 267, 98 NW 
770, 101 AmSR 319. See also Tomp- 
kins v. Cooper, 97 Ga. 631:‘[app dism 
170 U. §. 703, 18 SCt 947; 42 L. ed. 
1217 mem] (holding this to be: the 
rule under Ala. Code § 3605). : (3) 
In .a suit by a purchaser to 
set ‘aside a trust deed and trus- 
tee’s deed at foreclosure, and 
to compel a reconveyance to plain- 
tiff on the ground that the trust 
deed was void because certain items 
were illegalky included in ‘the note 
for the price secured thereby,’ in 
order to avoid multiplicity of suits, 


| plaintiff may be awarded rents for 


the time the purchasér’ was in pos- 
session, aS well as possession of the 
land. Thompson y, Lindsay, 242’Mo. 
53, 145 SW 472. (4) A personal 
judgment is not equitable relief 
within the general prayer of a bill 
to establish an equitable lien for 
the price of lumber used in:a build- 
ing. Rees yv. Shepherdson, 95 Towa 
431, 64 NW 286 (but: the decision 
was really placed on the ground of 
the insufficiency of the evidence to 
show liability). y 
[c] Restoration of records may 
be decreed where there. is a prayer 
for general relief, although the bill 
does not strictly comply with a stat- 
ute concerning such relief. Oberein 


v. Wells, 163 Ill. 101, 45 NB 294: 
[ad] Writ of assistance.—On. a 
bill to divest title to land out of de- 


fendant and vest it in plaintiff on 
the ground tkat plaintiff ‘furnished 
the purchase money;' a deerée for 
plaintiff properly included under a 
general prayer an order that a writ 
of assistance issue on defendant’s 
failure to deliver possession within 
thirty days, although that relief was 
not specially prayed. Gardner» v. 
Dunean, 104 Miss. 477, 61 S 545. See 
also generally Assistance, Writ of 
§ 9. ’ 

{e] A writ of possession may be 
granted under a general prayer. Obe- 


rein v. Wells, 163 Ill. 101, 45 NE 
294; De Perez vy. Everett, 73 Tex. 
431, 11:SW 388. 

{f] Matters accruing pending 


suit may be adjudicated and disposed 
of under a general prayer. Bur- 
leigh v. White, 70 Me. 130. .* : 

73. U. S—Ambrosius v. Ambrosius, 
239 Fed. 473, 152 CCA!-351; Cooper.v. 
U. S220 Ped..<867;7 186 CCA 4975 
Central Impr. Co. v. Cambria Steel 
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decree in lieu of the relief specifically prayed.’4 
And so it should always be added in order that if 
plaintiff has mistaken the particular relief to which 
he is entitled the court may yet afford him that to 


which he has a right.7° 


Co., 210 Fed. 696, 127 CCA 184; Un- 
derwood Electric R. Co. v. Owsley, 
169 Fed. 671 [aff 176 Fed. 26, 99 
CCA 500]; Moore v. Mitchell, 17 F. 


Cas. No. 9,770, 2 Woods 483 [aff 
95U) S.587,.24 Le ed. 4927, 
Ala.—Magnolia Land Co. vy. Ma- 


jJone Inv. Co., 79 S 641; Todd v. In- 

terstate Mortg., etc., Co. 196 Ala. 

169, 71: S 661; Dixie Grain Co: v. 

Quinn, 181 Ala. 208, 61 S 886; Rose- 

mau v. Powell, 173 Ala. 123, 55 S 
789; Sharpe v. Milier, 157 Ala, 299, 
47 S 701; Alabama Terminal, etc., 

Co. v. Hall, 152 Ala. 262, 44 S 592; 

. Mobile Land Impr. Co. v. Gass, 142 
Ala. 520; 39 S 229; McDonnell v. 
Finch, 131 Ala. 85, 31 S 594; Rice 
v. Hiseman, 122 Ala. 3438, 25 S 214; 
Munford v. Pearce, 70 Ala. 452; May 
v. Lewis, 22 Ala. 646; Strange v. 
Watson, 11 Ala. 324. 

Ark.—Rogers v. Brooks, 30 Ark. 
612. 

Cal.—Mock v. Santa Rosa, 129 Cal. 
330, 58 P 826; Oliver v. Blair, 2 Cal. 
Unrep. Cas. 564, 8 P 612; Crane v. 
Roach, 29 Cal. A. 584, 156 P 375. 

Colo.—Hamill v. Thompson, 3 Colo. 
§18. 

Del.—Jones vy. Bush, 4 Del. 1. 

- Wla.—Lee v. Patten, 34 Fla. 149, 
15° S 775; Pensacola, ete:, R. Co. v. 
Spratt, 12 Fla. 26, 91 AmD 747. 

Ga.—Butler v. Durham, 2 Ga. 413. 

Ill.—Moore v. Shook, 276 Ill. 47, 
114 NE 592; Van Zanten v. Van Zan- 
ten, 269 Ill. 491, 109 NE 986; Cas- 
stevens v. Casstevens, 227 Ill. 547, 
81 NE 709, 118 AmSR 291; Winnetka 
‘v. Chicago, ete., Electric R. Co., 204 
Til. 297, 68 NE 407, 409 [aff 107 Ill. 
A. 117]; Gibbs v. Davies, 168 Ill. 205, 
48 NE 120; Miller v. Whelan, 158 I]l. 
544, 42 NE 59; Hopkins v. Snedaker, 
71 Ill. 449; Miller v. Miller, 210 Ill. 
A. 67; Fry v. Jenkins, 173 Til. A. 
486; Penn v. Fogier, 77 Ill. A. 365 
{rev on other grounds 182 Ill. 76, 55 
NE 192]; Muskegon Merchants’ Nat. 


Bank v, Hogie, 25 Ill. A. 5438; 
Holden v. Holden, 24 Ill. A. 106. 
Kan.—Martin v. Martin, 44 Kan. 


295, 24 P 418; Seibert v. Thompson, 
8 Kan. 65. 

Ky.—Louisville, ete. R. Co. v. 
Baskett, 104 SW 695, 31 KyL 1035; 
Repplier v. Buck, 5 B. Mon, 96. 

Me.—Bailey v. Merchants’ Ins. Co., 
110 Me. 348, 86 A 328. 

Md.—Dunnock y. Dunnock, 3 Md. 
ooh 140; Wootten v. Burch, 2 Md. Ch. 

Mass.—Ginn v. Almy, 212 Mass. 
486, 99 NE 276; Nudd v. Powers, 136 
hae 273; Mason v. Daly, 117 Mass. 
403. 

Mich.—F landers 
24 Mich. 305. 

Miss.—Barnett v. Nichols, 56 Miss. 
622; Dease v. Moody, 31 Miss. 617. 

Mo.—McQuitty v. Steckdaub, 190 
SW 590; Holland v. Anderson, 38 Mo. 
55; Scott v. Davis, 198 Mo. A. 512, 


v. Chamberlain, 


200 SW 723. 

N. H.—Treadwell v. Brown, 44 
WN. H. 551; Stone v. Anderson, 26 
N. EX 506: ‘ 

N. J.—Junior Order Bldg., ete., 


Assoc. v. Sharpe, 63 N. J. Hq. 500, 
52 A 832; Camden Horse R. Co. v. 
jtizens’ Coach: Co., 31 N. J. Hq. 525 
{aff 33 N. J. Eq. 267, 836 AmR 542]; 
‘Annin vy. Annin, 24 N. J. Hq. 184; 
Monmouth County Mut. F. Ins. Co. 
yv.. Hutchinson, 21 N. J. Eq. 107; Hill 
Vv. Beach; 12 Nw J/ Hg. 81: 


N. Y.—vValentine v. Richardt, 126 
NiO 272,929 NE 265;/0Stewart v. 
Hutchinson, 29 HowPr 181; Grafton 
v. Remsen, 16 HowPr 32; Bailey v. 
Burton, 8 Wend. 339; Pearsall v. 
Kingsland, 3 Edw. 195; Dowdall v. 
Lenox, 2 Edw. 267. f 
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Limitation of rule. No relief can be granted 
under a general prayer which is not consistent with 
the main theory and purpose of the bill and sup- 
ported by its allegations.*® But this does not mean 


that plaintiff cannot recover on a different theory 


Okl.—Superior. Oil, ete.,, Co. v. 
Mehlin, 25 Okl. 809, 108 P 545, 138 
AmSR 942. 

Pa.—Darlington’s App., 86 - Pa. 
512, 27 AmR 1726; Slemmer’s App., 
58 Pa. 155, 98 AmD 248; American 
Wringer Co. vy. Stahl, 22 Pa. Dist. 
948. 

S. C.—Barr y. Haseldon, 31 S. C. 
Ha. 53; Nix v. Harley, 22 S. C. Hq. 
Won 

Tenn.—Tennessee Ice Co. yv. Raine, 
107 »Tenn.: 151, 64 .S'W., 29; Scott .v. 
Fowlkes, 12 Heisk. 700; Bartee v. 
Tompkins, 4 Sneed 623; Simmons vy. 
Wes Edens, 1 Tenn. Civ. A. 


Tex.—Silberberg v. Pearsom, 75 
Tex. 287, 12. SW 850; Kempner v. 
Ivory, (Civ. A.) 29 SW. 538. 

Va.—Gathright v. Fulton, 122 Va. 
Li, 940SH) 192. 

Wash.—MacKay v. Smith, 27 
Wash. 442, 67 P 982. 

W. Va.—Hall v. Pierce, 4 W. Va. 
107. 

Eng.—Cockerell Vv. Dickens, 3 
Moore C. P. 98. 

[a] Illustrations—(1) If a bill 


is brought for the sale of an estate 
upon the rents of which a charge is 
created, and plaintiff fails to obtain 
that form of relief, the court may, 
under the prayer for general relief, 
declare and enforce the _ charge. 
Nudd v. Powers, 136 Mass. 273. (2) 
Where a bill to discharge a mortgage 
fails on the grounds alleged for that 
particular relief, it may, if it con- 
tains a general prayer and proper al- 
legations of fact, be treated as a bill 
to redeem. Dayton v. Dayton, 68 
Mich. 437, 36 NW 209. (3) Relief 
by removing a cloud upon title will 
be given under a bill entitled a bill 
of review, if the facts averred jus- 
tify it, and if the bill prays for pos- 
session of land together with gen- 
eral relief. Arnold v. Moyers, 1 Lea 
(Tenn.) 308. (4) Under a bill. for 
the specific performance of a con- 
tract, praying also for general re- 
lief, a lien created by the contract 
may be declared and _ enforced. 
Kirksey v. Means, 42 Ala. 426. (5) 
Where the prayer was for an account, 
removal of trustees, the pay- 
ment to complainant of the money 
she was entitled to, and for general 
relief, it was not error to appoint a 
new trustee and to order the pay- 
ment of the fund to him so ap- 
pointed. Mitchell v. Moore, 95 U. S. 
587, 24 L. ed. 492 [aff 17 FE. Cas. No. 
9,770, 2 Woods 483]. (6) Although 
a bill by its averments and its spe- 
cial prayer seeks to have deeds de- 
clared void ab initio, whereas they 
are only voidable, yet a right to have 
them canceled, because voidable, be- 
ing shown by the averments of facts, 
such relief may be had under the 
prayer for general relief. Mobile 
Land Impr. Co. v. Gass, 142 Ala. 520, 
39 S 229. 

[b] Changes occurring pending 
suit (1) may be met, under a gen- 
eral prayer, by substituted relief. 
Milkman v. Ordway, 106 Mass. 232. 
(2) When, pending suit to enjoin 
violation of building restrictions con- 
tained in a deed, defendant proceeded 


with such violation, a decree for 
abatement was proper under a 
prayer for general relief, Clark vy. 


Martin, 49 Pa. 289. 

74. U. S—Omaha Horse R. Co. v. 
Cable Tramway Co., 32 Fed. 727. 

Ill— Gibbs v. Davies, 168 Ill. 205, 
48 NE 120. 

Towa.—ller v. Griswold, 83 Iowa 
442, 49 NW 10238; Hasleton y. Dickin- 
son, 51 Iowa 244, 1 NW 550. 

Kan.—Martin v. Martin, 44 Kan. 
295, 24 P 418, 


Ky.—Louisville, ete, R. Co. v.- 
Baskett, 104 SW 695, 31 KyL 1035; 
Graves v. Graves, 3 Metc. 167. 

Mo.—Holland vy. Anderson, 38 Mo. 
55 


N. Y.—Genet v. Howland, 45 Barb. 
560. 

Or.—Taylor v. Taylor, 69 Or. 541, 
139 P 852. 


Tenn.—Talbott v. Manard, 106 
Tenn. 60, 59 SW 340. 

Tex.—Wright y. Chandler, (Civ. 
A.) 173 SW 1173. 

{a] Illustrations. — (1) Rescis- 


sion or cancellation may be denied, 
and damages granted under a general 
prayer. T.ouisville, etce., R. Co. v. 
Baskett, 104 SW 695, 31 KyL 1035; 
Holland vy. Anderson, 38 Mo. 55. (2) 
Where on a master’s sale in partition 
the purchaser, whose bid was a cer- 
tain amount per acre, received, 
through the master’s mistake, more 
than he paid for, in a suit against 
him for partition it was held that a 
money decree for the unpaid pur- 
chase price might be recovered un- 
der a general prayer. Gibbs v. 
Davies, 168 Ill. 205, 48 NE 120. (3) 
On a bill to rescind a contract of 
sale and to cancel a deed given 
by plaintiff in discharge of a note, 
wherein the special prayer was 
rested on the ground of fraud and 
duress and upon a parol agreement . 
to recover aS much of the land as 
was not necessary to discharge the 
debt, plaintiff was entitled, under a 
general prayer, to recover an amount 
illegally included in the note, al- 
though the special relief asked was 
denied. Talbott v. Manard, 106 Tenn. 
60, 59 SW 340. (4) Damages may 
be allowed under a general prayer, 


where specific performance is re- 
fused. Cushman vy. Bonfield, 139 
ll. 219, 28 NE 9387; Barlow v. Mc- 


Dowell, 118 Ill. A. 506; Milkman v. 
Ordway, 106 Mass. 232; Superior Oil, 
ete., Co. v. Mehlin, 25 Okl. 809, 108 
P 545, 1388 AmSR 942. See also gen- 
erally Specific Performance [36 Cyc 


747]. 

75. Fla.—Phenix Ins. Co. vy. Hil- 
liard, 59 Fla. 590, 52 S 799, 138 Am 
S'By Lat. 

Ga.—Hamil v. Flowers, 133 Ga. 
216, 65 SE 961. 

Me.—Loggie v. Chandler, 95 Me. 


220, 49 A 1059. 

N. Y.—Hemson y. Decker, 29 How 
Pr),385. : 

Va.—Steinman v. Clinchfield Coal 
Corp., 121 Va. 611, 98 SE 684. 

76. U. S.—Lockhart vy. Leeds, 195 
U.S... 427, 25 SCt 76, 49 LL. ed. 263; 
Tyler v. Savage, 143 .U. S. 79, 12 SCt 
340, 36 L. ed. 82; Allen vy. Pullman’s 
Palace Car Co., 139-U: S. 658, 11 SCt 
682, 35 L. ed. 303; Mackall v. Casi- 
lear, A137 elk Ss. Ob6s- 14, (SCU US 34 i. 
ed. 776; Hayward y. Eliot Nat. Bank, 
96 U. S. 611, 24 L. ed. 855; Georgia 
v. Stanton, 6 Wall. 50, 18 L. ed. 721; 
Hobson v. ‘McArthur, 16 Pet. 182, 10 
L. ed. 930; Boone vy. Chiles, 10 Pet. 
12,%..9 das edin 8885. Holtvy. aAxogers; 8 
Pet. ,420,;..8., Led. .995;, English: vy. 
Hoxally Zi. Pet.ob9 bs tela Caen Dols 
Georgia, etc., R. Co. y.. HinStein, 218 
Fed. 55, 133. CCA—6h7; Lewis Pub. 
Co. v. Wyman, 168 Fed. 756 [mod on 
other grounds 182 Fed. 13, 104 CCA 
453]; McKinney vy. Big Horn Basin 
Dev. .Co.; 167. Fed. 770, 935 CCA. 258; 
Reed v. Munn, 148 Fed. 737, 80 CCA 
215 [cettiorari den 207 U. S. 588, 28 
SCt 255, .62.ukee -ed(agbads shankineyy. 
Miller, 130 Fed. 229; Curry v. Lloyd, 
22 Fed. 258; Connolly v. Belt, 6 F. 
Cas. No. 3;117,:5 Cranch C. C. 405. 

Ala.—Sewell vy. Walkley, 73 S 422; 
Wiley v. Knight, 27 Ala. 336; Strange 
v. Watson, 11 Ala, 324. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pagé and note number, 
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of the law from that upon which his bill is framed,’ | often stated generally as an established doctrine 


or that mere indefiniteness or defects in the formu- 
lation of the theory on which relief is asked will 


preclude relief under the general 


Ark.—Mason y. Gates, 90 Ark. 241, 
119 SW 70; Rogers y. Brooks, 30 Ark. 
612; Cook vy. Bronaugh, 13 Ark. 183; 
Moore vy. Madden, 7 Ark. 530, 46 Am 
awa Barraque v. Manuel, 7 Ark. 


Cal.—Carpentier y. Brenham, 50 
Cal. 549. 

iDel.—Jones yv. Bush, 4 Del. 1; 
Cloud y. Whiteman, 2 Del. Ch. 23. 

D. _C.—Shaw 'v. Lane, 47 App. 
170; Bailor v. Daly, 18 D. GC, 175. 

Fla.—Pinellas Packing Co. We 


Clearwater Citrus Growers Assoc., 78 
S 16; Wade v. Moore, 66 Fla. 327, 63 
S 582; Briles v. Bradford, 54 Fla. 
501, 44-'S' 937. 

Ga.—Rosenkrantz: vy. Chattahochee 
Birk Co.,.147 .,.Ga...730, 95° SE 225; 
Hickson v. Mobley, 80 Ga. 314, 5 SE 
495; Peck v. Wright, 65 Ga. 638. 

Ill.— Gillespie v. Fulton Oil, ete., 
Co., 239 Ill. 326, 88 NE 192; Langlois 
v. Peo., 212 Ill. 75, 72’ NE 28; Fuller 
v. John §. Davis’ Sons Co., 184 Ill. 
505, 56 NE 791; Penn v. Fogler, 182 
Ill. 76, 55 NE 192; Ellis v. Hill, 162 
Ill. 557, 44 NE 858; Redden v. Potter, 
16 Ill. A. 265: 

Ind. T.—Sayer v. Brown, 7 Ind. T. 
675, 104 SW 877. 

Iowa.—Wilson vy. Horr, 15 Iowa 
489; Casady v. Woodbury County, 13 
Iowa 113. 

Ky.—Crow v. Owensboro, R. 
Co., 82 Ky. 134. 

La.—Erwin v. Kentucky Bank, 5 
La. Ann. 1. 

Me.—Glover v. Jones, 95 Me. 303, 
49 A 1104; Merrill v. Washburn, 83 
Me. 189, 22 A 118; Hare v. McIntire, 
82 Me. 240, 19 A 453, 17 AmSR 476, 8 
LRA 450; Scudder v. Young, 25 Me. 
153. 

Md.—Ruppertsberger v. Clark, 53 
Md. 402; Hilleary v. Hurdle, 6 Gill 
105; Tomlinson v. McKaig, 5 Gill 256; 
Gibson v. McCormick, 10 Gill & J. 65; 
Chalmers v. Chambers, 6 Harr. & J. 
29; Lingan v. Henderson, 1 Bland 
236. 

Mass.—Crawford v. Nies, 224 Mass. 
474, 113 NE 408; Brooks v. Rosen- 
baum 217 Mass. 172, 104 NE 469; 
Fordyce v. Dillaway, 212 Mass. 404, 
99 NE 166; Machinists’ Nat. Bank 
v. Field, 126 Mass. 345; Bushnell v. 
Avery, 121 Mass. 148. 

Mich.—Miller vy. Casey, 176 Mich. 
22s ee ON WL Doot. LVIneSton we Vs 
Hayes, 43 Mich. 129, 5 NW 78. 

Mo.—Schneider vy. Patton, 175 Mo. 
684, 75 SW 155; Newham v. Kenton, 
79 Mo. 382; McNair v. Biddle, 8 Mo. 
257; McCray v. Lowry, 25 Mo, A. 
247, 


Stc;, 


Nebr.—Mann v. German-American 
Inv. Co., 70 Nebr. 454, 97 NW 600; 
Vila v. Grand Island Electric Light, 
etc., Co., 68 Nebr. 222, 94 NW _ 136, 
97 NW 613, 110 AmSR 400, 63 LRA 
791, 4 AnnCas 59. / 

N. Ji—Newark vy. Erie R. Co., 76 
N. J. Eq. 317; °74-A 505 [rev 75 N. J. 
Eq. 20, 71 A 620]; Rigg v. Hancock, 
36 N. J. Eq. 42; Francis v. Bertrand, 
26 N. J. Eq. 2138; Walker v. Hill, 21 
N. J. Hq. 191 [aff 22 N. J. Eq. 513]; 
Jordan v. Clark, 16 N. J. Eq. 243; 
Scott v. Gamble, 9 N. J. Eq. 218. 

N. Y.—White v. Jeffers, Clarke 206. 

N. C.—Smith v. Smith, 36:N. C. 
83; Kornegay v. Carroway, 17 N. C. 
403. 

Pa.—Mercantile 
Pennsylvania Univ., 
A 861; Delaware, etc., Canal Co. v. 
Pennsylvania Coal Co., 21 Pa. 131; 
McIntyre v. Philadelphia, 9 Pa. Dist. 
714, 24 Pa. Co. 489; O’Connor v. Rex- 
ford, 34 Pa. Co. 179. 

Tenn.—James v. Kennedy, 10 
Heisk. 607; Hall v. Fowlkes, 9 Heisk. 
745; Merriman v. Lacefield, 4 Heisk. 
209; Lee v. Cone, 4 Coldw. 392; Peck 
v. Peck, 9 Yerg. 301. 

Tex.—Trammell v. Watson, 25 Tex. 


Library: “Co:  v. 
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. 


prayer.“® It is 


Suppl. 210; Crawford v. Stevens, 
(Civ. A.) 31 SW. 79. 

Va.—Woolfolk vy. Graves, 113 Va. 
182, 69 SE 1039, 73 SE 721; Matthias 
v. Warrington, 89 Va. 533, 16 SE 662; 
James vy. Bird, 8 Leigh (35 Va.) 510, 
31 AmD 668; Rootes yv. Holliday, 6 
Munf. (20 Va.) 251; Sheppard v. 
Starke, 3 Munf. (17 Va.) 29. 

W. Va.—Johnson Milling Co. v. 
Read, 76 W.Va. 557,865) SH 726; 
Grant v..Swank, 74 W. Va. 93, 81 SE 
967, LRA1915B 881, AnnCas1917C 286; 
Waldron v. Harvey, 54 W. Va. 608, 46 
SE 603, 102 AmSR 959; Pickens v. 
Knisely, 29 W. Va 1, 11 SE 532, 6 
AmSR 622; Piercy v. Beckett, 15 W. 
Va. 444; Brown v. Wylie, 2 W. Va. 
502, 98 AmD 781. 

Wis.—Fairchild v. Rasdall, 9 Wis. 


be granted.7® 


379. 

Eng.—Hiern v. Mill, 13 Ves. Jr. 
114, 33 Reprint 237. 

Man.—Hamilton v. Macdonnell, 19 


Man. 385. 

Ont.—Gaughan v. Sharpe, 6 Ont. A. 
417. 

See also supra § 41. 

{aj IQlustrations.—(1) In an ac- 
tion to cancel a deed, plaintiff is not 
entitled to a foreclosure of his ven- 
dor’s lien, where he does not in his 
pleading set up and pray for its fore- 
closure, his prayer for general re- 
lief being insufficient to warrant a 
foreclosure. Cecil v. Henry, (Tex. 
Civ.2sAs)) 938 — SW -216- (2) Where 
plaintiff, a holder of bonds issued 
under a mortgage, charged a fraudu- 
lent conspiracy among the other 
bondholders, whereby they had ob- 
tained possession of the mortgaged 
property by selling receiver’s cer- 
tificates at a ruinous discount, selling 
the property on foreclosure, aud buy- 
ing it and paying for it with re- 
ceiver’s certificates, and prayed that 
the sale be set aside and that a por- 
tion of the mortgaged property be 
held subject to plaintiff’s lien, plain- 
tiff was not, under a general prayer, 
entitled to be let in the share in the 
benefits of the purchase. Kent v. 
Lake Superior Ship Canal, ete., Co., 


144. U. S. 75, 12 SCt 650, 36 L. ed. 
352. 
3 {[b] Damages cannot be allowed 


where there are no pleadings to sup- 
port them. Schmitt v. Schneider, 109 
Ga. 628, 35 SE 145; Crawford v. 
Stevens, (Tex. Civ. A.) 31 SW 79; 
Hurt v. Jones, 75 Va. 341. 

{c] Parties.—(1) A general 
prayer does not authorize relief 
against a party against whom no re- 
lief is sought by the allegations. 
Butts v. Sun Lumber Co., 82 W. Va. 
113, 95 SE 585; Johnson Milling Co., 
v. Read, 76 W. Va. 557, 85 SH 726. 
(2) Where a bill charged defendant, 
as executor, with the payment of a 
legacy, a prayer for general relief 
did not sustain a decree against 
defendant personally as devisee of 
land charged with the legacy. Cloud 
vy. Whiteman, 2 Del. Ch. 23. (3) in 
a suit to recover stock of a railroad 
company, the company was made a 
defendant, but the only relief prayed 
against it was that it be required to 
transfer the stock to plaintiff on its 
books. It answered, disclaiming any 
interest in the suit and offering to 
perform the decree of the court. It 
was held that a prayer for general 
relief did not authorize a money de- 
cree against the company for divi- 
dends paid to the holders of the 
stock pending the suit. Georgia, etc. 
R. Co. v. Einstein, 218 Fed. 55, 133 
CCA 657. 

{d] Statutory prayer.—The scope 
of-the bill cannot be enlarged by a 
general prayer which is read _ into 
the bill by force of,statute. Snow 
Iron Works v. Chadwick, 227 Mass. 
382, 116 NE 801, LRA1917F 755; For- 


that under the general prayer relief inconsistent 
with that asked tor by the special prayer cannot 
But there is authority to the con- 


dyce v. Dillaway, 212 Mass: 404, 99 
NE 166. 

77. U. S.—lLockhart v. Leeds, 195 
U. S. 427, 25 SCt 76, 49 L. ed. 263 
[rev 10 N. M. 568, 63 P 48]; Adams 
vy. Kehlor Milling Co., 36 Fed. 212. 

Ala.—Shelby v. Tardy, 84 Ala. 327, 
4 S$ 276. 

Ill.— Allen v. Woodruff, 96 Ill. 11; 
Holden vy. Holden, 24 Ill. A. 106. 

Mich.—Esper y. Miller, 131 Mich. 
334, 91 NW 613. 

N. J.—Hill v. Beach, 12 N. J. Eq. 
3a 

N. Y.—Rogers v. New York, etc., 
Land ,Co;,, 184 IN.) Y..L97, 34 NN Bina 
[rev 9 NYS 886]. . 

W. Va.—Hall v. Pierce, 4 W. Va. 
TOue ‘ 

“There is nothing in the intricacy 
of equity pleading that prevents the 
plaintiff from obtaining the relief 
under the general prayer, to which 
he may be entitled upon the facts 
plainly stated in the bill. There is 
no reason for denying his right to 
relief, if the plaintiff is otherwise 
entitled to it, simply because it is. 
asked under the prayer for general 
relief and upon a somewhat different 
theory from that which is advanced 
under one of the special prayers.’” 
Lockhart v. Leeds, 195 U.S. 427, 
437, 24 SCt 76, 49 L. ed. 263 [rev 10 
N. M. 568, 63 P 48]! 

“Where all the facts are stated it 
is no reason for denying relief un-~ 
der a general prayer, because it may 
differ from the theory of the law 
upon which the special prayer for 
relief is based, where both prayers 
are based upon the same facts clear- 
ly set forth in the bill.” Lockhart 
v. Leeds, 195. U. S./ 427, 437,25 S@t 
76, 49 L. ed. 263 [rev 10 N. M. 568, 
63 P 48]. 

{a] Iustration.—Where it ap- 
peared that the plaintiffs erroneously 
supposed themselves entitled to re- 
lief under a statute, when they were 
in reality entitled to relief on gen- 
eral equitable grounds, it was im- 
proper to dismiss the bill, for the 
appropriate relief could have been 
granted under the general prayer. 
ibe. v. Kehlor Milling Co., 36 Fed. 

{b] Rule applied.—Where the 
special prayer asked to have a min- 
ing claim declared void, and plain- 
tiff sought under his general prayer 
to hold defendant as a trustee ex 
maleficio. Lockhart v.' Leeds, 195 
U. S. 427, 25 SCt 76, 49 L. ed. 263 
[rev 10 N. M. 568, 63 P 48]. 

[c] Admissions in the hill do not 
necessarily preclude relief under a 
general prayer. Finley v. Lynn, 6 
Cranch (U. §S.) 238, 3 L. ed. 211; Me- 
Millan v. James, 105 Tl. 194. 

78. DPlledge v. Anderson, 133 Tenn. 
478, 182 SW 234. 

79. U. S—Haywood y. Eliot Nat. 
Bank,.96 UWL S.s611;924) Tos, eds e855> 
Georgia v. Stanton, 6 Wall, 50, 18 L. 
ed. 721; Hobson v. McArthur, 16 Pet. 
182, 10 L. ed. 930; Boone v. Chiles, 
10 Pet. 177, 9 L. ed. 388; English v. 
Foxall, 2 Pet. 595, 7 L. ed. 531; Fisher 
v. Moog, 39 Fed. 665; Wilson v. Gra- 
pee 30 F. Cas. No. 17,804, 4 Wash. 


Ala.—Florence Sewing Mach. Co., 
v. Zeigler, 58 Ala. 221; Simmons vy. 


Williams, 27°’ Ala. 507; Thomason v. 
Smithson, 7 Port. 144; Driver v. Fort- 
ner, 59 Ports, 9 j 


Fla.—Pinellas Packing Co. v. Clear- 
water Citrus Growers Assoc., 78 $ 
16; Briles v. Bradford, 54 Fla. 501, 44 
S 937; Pensacola, ete, R. Ca. vw. 
Spratt, 12 Fla. 26, 91 AmD 747. 
Ga.—Empire Hotel Co. v. Main, $8 
Ga. 176, 25 SE 413; Butler v. Dur- 
ham, 2 Ga. 413; Marine, etc., Ins. 
Bank v. Early, R. M. Charlit. 279. 
Ill.—Ellis v. Hill, 162 Ill, 557, 44 
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trary,®° and such a rule is not altogether consistent 
wifh the rule that relief different from that special- 
In most of the cases 
announcing this rule relief under the general prayer 
was denied because inconsistent with a _ special 
prayer which embodied the essence of the case made 
by the pleadings, so that the relief sought under the 
general prayer was not only inconsistent, with the 
special prayer but was also outside the case made 
This seems to be made mani- 
fest by the more restricted statement and applica- 
tion of the rule, to the effect that plaintiff cannot 
arbitrarily abandon his special prayer and seek such 
relief under his general prayer as will surprise de- 
fendant and preclude him from fairly .defending 
To entitle plaintiff to a decree under the gen- 
eral prayer different from that specifically prayed, 
the allegations relied upon must not only be such 


ly prayed may be granted.‘ 


by the pleadings.®? 


1t.83 


NE 858; Baker v. Updike, 155 Ill. 
54, 39 NE 587. 
Md.—Ward v. Newbold, 115 Md. 


689, 81 A 798, AnnCas1913A 919; 
Crain vy. Barnes, 1 Md. Ch. 151. 
Mich.—Miller v. Casey, 176 Mich. 
221, 142 NW 589. 
Miss.—Pleasants v. Glasscock, Sm. 
& M. Ch. 17. 


N- H.—Busby. v. Littlefield, 31 
N. H. 193; Stone v. Anderson, 26 
INE: 506. ; 


NN. J.—Chambers vy. Kunzman, 59 
N. J. Eq. 433, 45 A 599; Coggswell 
v. Coggswell, (Ch.) 40 A 213; Rerinie 
v. Crombie, 12 N. J. Eq. 457. 

N.  Y.—Franklin v. Osgood, 14 
Johns. 527; Bebee v. New York Bank, 
1 Johns. 529, 3 AmD 353; Wilkin v. 
Wilkins, 1 Johns. Ch. 111; Wiltshire 
v. Marfieet, 1 Edw. 654. 

N. C.—Bdrnes v.: Strong, 54 N. C. 
100; Foster v. Cook, 8 N. C. 509. ? 

‘Pa.—Passyunk Bldg. Assoc.’s App., 
33 Pa. 441; Cumberland Valley R. 
€o:’s App, 62 Pa. 218; American 
Wringer Co. v. Stahl, 22 Pa. Dist. 


948;-Williamson v. Smith, 4 Pa. Dist. | 


307; Thomas v. Ellmaker, 1 Pars. 
Eq. Cas, 98. 

S. C.—Clifton v. Haig, 4 S. C. Ha. 
330. 

Tenn.—James _ v. Kennedy, 10 
Heisk. 607. 

” Tex.—Crawford v.. Stevens, (Civ. 


A.) 31 SW 79. 

-Vt.—Tarbell v. Durant, 61 Vt. 516, 
17 A 44. 

Va.—Woolfolk v. Graves, 113; Via. 
182, 69 SE 1039, 73 SE 721; James 
v. Bird, 8 Leigh (35 Va.) 510, 31 AmD 
668. 

W. Va.—Grant v. Swank, 74 W. Va. 
93, 81 SE 967, LRA1915B 881, AnnCas 
1917C 286; Custer v. Hall, 71.W. Va. 
419, 76-SE 183; Vance Shoe Co. v. 
Haught, 41 W. Va. 275, 23 SE 553. 

Eng.—Hiern v. Mill, 13 Ves. Jr. 114, 
33 Reprint 237. 

{a] Damages cannot be allowed 
where such relief would be incon- 
sistent with the special prayer. 
Schmitt v. Schneider, 109 Ga. 628, 
35 SE 145; Hurt v. Jones, 75 Va. 341. 

{bob} Infants.—In suits by infants 
this rule is greatly relaxed. Jorne- 
gay.v. Carroway, 17 N. C. 403; Sta- 
pilton. v. Stapilton, 1 Atk. th, 26 Re- 
print ¥, 12: HRC 100. 

80. Lockhart v. eden 195 U.S: 
427, 25\SCt 76, 49 L. ed. 263 [rev 10 
N. M. 568; 63 P 48]; Shields v. Tram- 
mell,;; 19 Ark. 51; Kelly v. McGuire, 
15 ‘Ark. 555; Crumbaugh v. Smock, 
1 Blackf. (Ind.) 305; Reiger v.. Tur- 
ley, 151 Iowa 491, 131 NW 866. 

81. See case supra. notes 69, 73. 
~ g2. Lockhart v.° Leeds; 195 U. S. 
427, 25 SCt 76, 49 L. 6d..263 [rev .10 
N. M. 568, 43 P 48]. And’ -Seei cases 
supra note 79. tate 
‘+ 3g. Ala:—Stewart ! v. Snider, 197 
Ala: 129,'72'S 409; ‘Southern,:étc., Ri 
COs ve Gray, 460’ Ala: 497, 49 S 34% 
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clencies in the 


Thomason y. Smithson, 7 Port. 144. 
Ark.—Ross v. Davis, 17 Ark. 113; 
Cook v. Bronaugh, 13 Ark. 183. 
Del.—Metropolitan L. Ins. 
O’Donnell, 102 A 168. 
Ill.—Van Zanten y. Van Zanten, 
269 Ill. 491, 109 NE 986. 
Ky.—Allen vy. Coffman, 1 Bibb.469. 


Co... Vv. 


La.—Richardson v. Weiner, 5 La. 
Ann. 646. 

Md.—Hilleary v. Hurdle, 6 Gill 
105; Chalmers vy. Chambers, 6 Harr. 


& J. 29. 
Minn.—Landis v. Olds, 9 Minn. 90. 


N. H.—Pennock vy. Ela, 41 N. H. 
189. 
N. J.—Rennie vy. Crombie, 12 N. J. 


Eq. 457; Smith vy. Trenton Delaware 
Falls Co., 4 N. J. Eq. 505. 

N. Y¥.—Franklin v. Osgood, 14 
Johns. 527; Bebee v. New York Bank, 
1 Johns. 529, 3 AmD 358. 

N. C.—Kornegay v. Carroway, 17 
N. C. 4038. 

Tenn.—Allum vy. Stockbridge, 8 
Baxt. 356; Lee v. Cone, 4 Coldw. 392; 
Pillow v. Pillow, 5 Yerg. 420. 


Tex.—Denison vy. League, 16 Tex. 
399. , 
Va.—Woolfolk v. Graves, 113. Va. 


182, 69 SE 1039, 73 SE 721. 

W. Va.—Brown vy. Wylie, 2 W. Va. 
502, 98 AmD 781. 

Eng. —Grimes v. French, 2 Atk. 14t,. 
26 Reprint 489; Hill v. Great North- 
ernyRiiCo., 5 De. G. Mu-&.G: 66, 54 
EngCh 55, 43 Reprint 794; Hiern v. 
Mill, 13 Ves. Jr. 114, 33 Reprint 237. 

84. Cook v. Bronaugh, 13 Ark. 183; 
Lockhart v. Leeds, 10 N. M. 568, 63 
P 48 [rev on other grounds 195 U. S. 
427, 25 SCt 76, 49 L. ed. 263]. 

85. Davis v. Davis, 75 N. Y. 221. 

86. Hx p. Branch, 53 Ala. 140; 
Graham v. Cook, 48 Ala. 103; Colton 
v. Ross, 2 Paige (N. Y.) 396, 22 AmD 
648; Pearsall v. Kingsland, 3 Edw. 
(N. Y.) 195; Wiltshire v. Marfleet, 
1 Edw. (N. Y.) 654. See also Dennis 
v. Dennis, 15 Md. 78, 125 (where it 
was insisted that the relief granted 
under the general issue was improper 
because the prayer was for certain 
specific relief ‘fand’’ further relief, 
and the court said: ‘Perhaps this 
would be:true if the kinds of charac- 
ter of the relief claimed under the 
two prayers were essentially differ- 
ent and inconsistent; and the facts 
set forth in the bill did not sustain 
the special prayer’’). 

87. Burnet v-. Boyd, 60 Miss. 627. 

88. See supra § 854, 

89 U. S.—Boone v. Chiles, 10 Pet. 
177, 9 La. ed. 388. 

Ala.—Franklin v. Snow, 195 Ala. 
569, 71 S 98; Shiff v. Andress, 147 
Ala. 690, 40 S 824; Graham v. Tank- 
ersley,, 15 Ala. 634. 


Ga.—Austin v. Southern Home 
Bldg., ete., Assoc, 122: Gas, 439,. 50 
SE 382. 


11l.—Millard y. Millard, 221 Tll. "86, 
17 NE 595 Laff. 1234 Al A. 264]; Pin- 
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as to afford a ground for the relief sought, but they 
must also have been introduced into the bill for the 
purpose of showing a claim to relief, and not for 
mere purpose 
right to the specific relief prayed.** 
lary relief will not be granted under a prayer for 
general relief where the main relief is denied.* - 
General prayer in conjunctive or disjunctive. Un- 
der the earlier authorities plaintiff was held more 
strictly to his special prayer where his general 
prayer was added in the conjunctive than where the 
disjunctive connection was used,8* but it has been 
held that this distinction no longer obtains.** 
Defenses and Relief to Defendant. 
The rule that the pleadings and proof and decree 
must be consistent with each other ** applies to de- 
fenses by or relief granted to defendant,®® and defi- 


corroborating plaintiff’s 
Purely ancil- 


of 


allegations of the answer cannot 


neo v. Goodspeed, 104 Ill. 184; Mosier 
v. Norton, 83 Ill. 519; Morris v. Till- 
son, 81 Ill. 607; People’s Bank v. 
Wood, 207 Ill. A. 602; Summers vy. 
Hedenberg, 198 Ill. A. 460 [aff 277 
Ill. 368, 115 NE 566]; Rosenbleet v. 
Rosenbleet, 122 Ill. A. 408. 
Ind.—Delphi vy. Startzman, 104 Ind. 


343, 3 NE 937. 

Mich.—Connor v. Jochen, 171 Mich. 
69, 137 NW 69; Trenton vy. Rucker, 
162 Mich. 19, 127 NW 39, 34 LRANS 
569; Andrus v. Scudder, 120 Mich. 
502, 79 NW $794; Harrington v. 
Brewer, 56 Mich. 301, 22 NW 8138. 

Miss.—Fatheree v. Fletcher, 31 
Miss. 265. 

N. J.—Myers vy. Steel Mach. Co., 67 
N. J. Eq. 300, 57 A’ 1080 [aff 68 N. J. 
Eq. 795, 64 A 746]; Riddle v. Keller, 
61 N. J. Eq. 513, 48 A 818 (collating 
cases on this point); Cleveland v. 
O’Neil, 29 N. J. Eq. 457 [rev on other 
grounds 30 N. J. Eq. 273]; Branting- 
ham v. Brantingham, 12 N. J. Eq. 160; 


ei vV« Herrick, TL .NiJ Eq: 
N. Y.—Campbell v. Consalus, 25 


N. Y. 613; Wright v. Delafield, 25 
N. Y. 266; Field v. Mayor, 6 N.Y. 
179, 57 AmD 435; Kelsey v. Western, 
2 N. Y. 500; Beach y. Fulton Bank, 
3 Wend. 573; Tripp v. Vincent, 3 
Barb. Ch. 613; Green v. Storm, .3 
Sandf. Ch. 305. ; 

Oh.—Paine y. French, 4 Oh. 318. 

Pa.—Pennsylvania, ete. R. Co., v. 
Philadelphia, ete, R. Co., 160 Pa. 
277, 28 A. 784. 

s Ne I—Millard v. Tripp, 2 R. I. 

43. 

Tenn.—Genthner v. Fagan, 85 Tenn. 
491, 8 SW_351; Turley v. Turley, 85. 
Tenn.; 251,.1 SW 891; .Williams. v. 
Burg, 9 Lea 455; Williams v. Bartlett, 
: ae 620; Rogers v. Breen, 9 Heisk. 

9% 

Va.—Newberry v. Dutton, 114 Va. 
95, 75 SE 785; Steadman v. Handy, 
102 Va. 382, 46 SE 380; Anderson v. 
Creston Land Co., 96 Va. 257, 37 SE 
82; Welfley v. Shenandoah Tron, etc., 
Co., 83 Va. 768, 3 SE 376. 

Ww. Va.—Dudley v. Buckley, 68 
W. Va. 630, 70 SE 376; Truslow v. 


Parkersburg Bridge, ete, R. Co., 61 
W. Va. 628, 57 SE 51, 
[a] MTlustrations.—(1) Where a 


bill to correct a judgment in favor of 
defendant in an action of ejectment 
was dismissed, it was error to give 
defendant a writ of possession for 
the land involved in the bill, there 
being no pleadings justifying such 
relief. Newberry v. Dutton, 114 Va. 
95, 75 SE 785. (2) When an execu- 
tion is. levied and a claim interposed, 
and claimant, in aid of his éGlaim, 
files an equitable petition praying 
that, in the event the property is 
found subject, the amount. due on.the 
execution be ascertained, and offer- 
ing to pay that amount, ‘and the 
answer to the equitable petition is 


» Ror later cdéa, Gevelopmeits and changes in the law see eunilatine Annotations, same title, page and note. number, 
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be cured by the prayer of the answer.®® This rule 
does not apply where plaintiff, in attempting to 
make out his own case, establishes a defense,®! or 
where the bill itself shows that plaintiff is not en- 
titled to relief;°? and, under statute, it has been 
held not to apply to merely defective allegations of 
the answer.°® The court may refuse relief where 
the evidence shows that plaintiff’s claim arose from 
illegal transactions, although such illegality does 
not appear in the pleadings.°* Mere evasiveness of 
the answer will not entitle plaintiff to relief where 
the evidence clearly disproves his case. 
Conditional relief to defendant. Plaintiff’s offer 
to do equity °° confers jurisdiction to attach such 
conditions to the decree as are necessary to make 
it equitable,’ and it has been held that a prayer 
for general relief in the bill is sufficient to authorize 
the placing of defendant in statu quo.°* But the 
relief granted must be within the pleadings 9° and 
definitely established by the proof.t| Technical pre- 
cision in an answer is not necessary in order to 
authorize the impositions of conditions,? and mat- 
ters set forth in an answer cannot be ignored if they 
are sufficient in substance to require such relief. 
Relief on a cross bill cannot properly go outside 
purely defensive, a decree fixing an 


amount due by defendant in execu- 
tion, larger than the total amount 


EQUITY ‘ 


69 SE 892; Goff v. Price, 42. W. Va. 
384, 26 SE 287; Harrison v. Brewster, 
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the allegations of the cross bill.t Conversely, any. 
relief within the pleadings may be granted,> unless 
it is improper as a matter of law.* A cross bill can- 
not be maintained if the defense to the original bill 
fails, where both are based on the same facts.? But 
where plaintiff agrees that the bill may be dismissed 
and a decree entered on the cross bill, the decree 
will not be void because it is not based on the evi- 
dence adduced in favor of the cross bill.8 A gen- 
eral prayer in a cross bill has the same scope to 
authorize such relief as plaintiff therein is entitled 
to under the pleadings, as has such a prayer in an 
original bill to warrant full relief to the original 
plaintiff.® 

[§ 860] d. Applications and Qualifications of 
Rule. Courts of equity have always been more lib- 
eral than courts ef common law with regard to the 
consequences of a variance, and have usually shown 
indulgence in cases of inaccuracy, whether caused 
by mistake or by deficiency of information, since 
they disregard mere technical rules when it is evi- 
dent that the parties are not misled by the aver- 
ments in the pleadings, and search after justice by 
the light of testimony if the averments reasonably 
warrant its introduction.’° Hence, an exact and ab- 


wick, 98 Fed. 785, 39 CCA 286. : 
Ill.—Bartmess y. Fuller, 170. Tl. 


due on the execution and charging 
the land with its payment is unau- 
thorized by the pleadings. Austin 
v. Southern Home Bldg., ete., Assoc., 
122 Ga. 439, 50 SE 382. (38) A gift 
cannot be relied on under an allega- 
tion of adverse title. Fatheree v. 
Fletcher, 31 Miss. 265. (4) <A set-off 
eannot be proved under an allega- 
tion of payment. Green v. Storm, 3 
Sandf. Ch. (N. Y.) 305. (5) An alle- 
gation of matters of estoppel to as- 
sert a mortgage will not let in a 
defense of payment of the mortgage 
debt. Paine v. French, 4 Oh. 318. (6) 
The objection that a surety is re- 
leased from a debt by reason of in- 
dulgence granted to the _ principal 
debtor cannot be made by mere ex- 
ception to the report of a commis- 
sioner. The objection by a defend- 
ant must be made by answer or other 
proper pleading. Turner v. Stewart, 
51 W. Va. 493, 41 SE 924. (7) An 
equitable title is not available to de- 


fendant in partition unless it is 
pleaded. Franklin v. Snow, 195 Ala. 
569, 71 S 93. (8) Where the defense 


set out in the answer in a foreclosure 
suit was that the mortgage was pro- 
eured by fraudulent representations, 
no relief could be had on the ground 
that the mortgage was invalid be- 
cause of defective execution. Marsh 
v. Mitchell, 26 N. J. Eq. 497 [aff 27 
Ned. Hg. 631]... 9) A) defense of 
mere mistake cannot be proved under 
an allegation of actual fraud. Leigh- 
ton v. Grant, 20 Minn. 345. 

, [b] Usury.—The rule is the same 
in equity as at law, that a usurious 
contract relied on as a defense must 
be proved as stated in the answer. 
Mosier v. Norton, 83 Ill. 519; Beach 
v. Fulton Bank, 3 Wend. (N. Y.) 573. 

[ce] Res judicata must be pleaded 
in order to be available to defendant. 
Galloway v. Hamilton, 1 Dana (Ky.) 
576; Turley v. Turley, 85 Tenn. 251, 
1 SW 891. 

[d] Bona fide purchaser.—The de- 
fense of purchaser for value without 
notice is unavailable where it is not 
pleaded. Rorer Iron Co. v. Trout, 83 
Va. 397, 2 SE 713, 5 AmSR 285. 

Availability of defense pleaded by 


codefendant see supra § 847; infra 
950. 
: 90. Galloway v. Hamilton, 1 Dana 


Ky.). 576; Wayland Creamery Co. v. 
pete 169 Mich. 223, 134 NW 1116; 
Turley v.-Turley, 85 Tenn. 251, 1 SW 


891; . Price -v.. Price,,.68 "W. Va. 389, 


‘O’Rourke, 49 Mont. 281, 


38 W. Va. 294, 18 SE 568; Middleton 
v. Selby, 19 W. Va. 167. 

[a] In Montana, the mere plead- 
ing of an equitable defense au- 
thorizes the granting,of any affirma- 
tive relief to which defendant shows 
himself entitled, without regard to 
his prayer. Pittsmont Copper Co. 
v. O’Rourke, 49 Mont. 281, 141 P 849. 

91. Bush y. White, 3 T. B. Mon. 
(Ky.) 100; Richards v.. Allen, 3 BE. D. 
Smith (N. Y.) 399; Willis v. Willis, 
42 W. Va. 522, 525, 26 SE 515. 

“Though the answer does not deny, 
yet a court of equity will not grant 
relief when the evidence establishes 
a fact denying relief against a party 
who, though he has not mentioned 
that point, yet is resisting all re- 


lief.’ Willis v. Willis, supra. 

92. Belew v. Jones, 56 Miss. 342. 

93. Kelsey v. Western, 2 N. Y. 
500; Richards v. Allen, 3 E. D. Smith 
ENG Ys) 399: - 

94. Watson v. Fletcher, 7 Gratt. 
(48 Va.) 1 


95. Campbell v. Smith, 54 N. C. 
156. 

Evasive answer see supra § 555. 

96. See supra § 421. ® 

97. Mooney v. Walter, 69 Ala. 75. 

98 Gibson v. Shull, 251 Mo. 480, 
158 SW 322. 

99. .Burke v. Davis. 81 Fed. 907, 
26 CCA 675; Gettins v. Boyle, 184 App. 
Div. 499, 171 NYS 711, 712 [cit Cyc]. 

[a] Dlustration—In a_ suit by 
ereditors against an insolvent cor- 
poration and a mortgagee to enforce 
their claims against the mortgaged 
property, the legal title to which was 
in a trustee, where the bill did not 
ask a foreclosure and no cross bill 
for foreclosure was filed by the mort- 
gagee, the court had no power to 
grant such foreclosure as a condition 
to the granting of relief to complain- 
ants against the property subject 
to the rights of the mortgagee. 
Standwood v. Des Moines Say. Bank, 
178 Fed. 670, 102 CCA 170. 


1. Sanchez v. McMahon, 35 Cal. 
218. But see Anderson v. Binford, 
2 Baxt. (Tenn.) 310 (where relief 


was granted to defendant although 
the pleadings were not framed with 
a view thereto). 
2. Pittsmont Copper Co. v. 
141: P. 849. 
3. Pittsmont Copper (Ofey, Vv. 
O’Rourke, 49 Mont. 281, 141 P 849. 
Necessity of cross bill see supra 


§ 597. 
4. U, .S--Troendle y. Van Nort- 


193, 48 NE 452. 
Ky.—Underwood v. 
Dana 309, 29 AmD 407. i 
Or.—Knighton y. Chamberlin, 84 
Or. 153, 164 P 708. : aN 
Pen rE Tey aus v. Sugg, (Ch,) 57,SW 


Brockman, 4 


Us 
{a] Tlustrations.—(1) Where an 
answer sets up only an agreement 
for a share in profits, and on hear- 
ing before the master that conten; 
tion is abandoned, and no new claim 
substituted, defendant. is entitled. te 
no relief. Burke v. Davis 81. Fed; 
907, 26 CCA 675. (2) Where.a wife 
seeks a rebate on the purchase priee 
of. realty; sold to her husband, with; 
out admitting any liability for. the 
price, defendant is not entitled,, on 
a cross bill asking judgment against 
the husband alone, -to a decree 
against the wife individually. Byers 
v. Suggs, (Tenn. Ch. A:) 57 SW 394%, 
(8), An allegation in a cross bill that 
defendant advanced to plaintiff a cers 
tain sum is not supported by evi- 
dence that defendant sold plaintiff 
shares of stock in a corporation equal 
at their par value to such sum, 
where there is no proof of the price 
agreed to be paid therefor, 
Troendle v. Van Nortwick, 98 Fed. 
785, 39 CCA 286. 

5. Complete relief see supra § 845. 

6. Turner ¥. Lawson, 144 Ala. 432, 
SIMS LOD. ) 

[a] Damages.—Where, as a mat- 
ter of law, certain damages are not 
recoverable, it is of no consequence 
that they are claimed in the cross 
bill and that issue is taken on the 
cross bill after demurrer overruled. 
Turner v. Lawson, 144 Ala. 432, 39 
S 755. 

7 Hall v. Harrington, 41 Mich. 
146, 1 NW 958. 

8. Eubanks v. McLeod, 105 Miss. 
826, 638 S 226. 

[a] The reason is that the agree- 
ment operates as an admission of the 
allegations of the cross bill. HEu- 
banks v. McLeod, 105 Miss. 826, 63 S 
226, 62 S 240. 

Aceon by answer see supra 
§ d 

9. Todd v. Interstate Mortg., etc., 
Co., 196 Ala. 169, 71 S 661; Swope 
v. Missouri, Trust Co., 26 Tex. Civ. 
A. 188, 62 SW 947; Tylor v. McDony 
ald, 100 Va. 487, 41 SE 946. 

Relief under general prayer see 
supra § 858. : 

10. U. S—Taylor v. Benham, 5 
How. 238, 12, Ly,ed. 130... 555 on 
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solute correspondence between bill and proofs is 
not required; if the facts found as the basis of the 
decree are substantially the same as those alleged 
in the bill, it is not a ground of error in the decree 
that they vary in some unimportant particulars. 
A redundancy of allegation may be of serious con- 


Ala.—Morrow v. Turney, 35 Ala. 
131; Pierce v. Wilson, 34 Ala. 596; 
Lanier v. Hill, 25 Ala. 554; Mont- 
gomery v. Givhan, 24 Ala. 568; Mc- 
Lane v. Riddle, 19 Ala. 180; Eldridge 
v. Turner, 11 Ala. 1049; Gilchrist v. 
Gilmer, 9 Ala. 985. 

Ark.—Johnson vy. Clark, 5 Ark. 321. 


Fla.—Lee vy. Patten, 34 Fla. 149, 
15 S 775. 
Ill.—Crone vy. Crone, 170 Ill. 494, 


49 NE 217; Ward v. Ward, 103° Ill. 
477; Booth v. Wiley, 102 Ill. 84; 
Allen v. Woodruff, 96 Ill. 11; Hicks 
Ver sulliman, . 93saTll. .256+7 Street, iva 
Thompson, 131 Ill. A. 546 [aff 229 Ill. 
613, 82 NE 367]; Loewenstein v. Rapp, 
67 Ill. A. .678. 


Ind.—Kinsey v. Grimes, 7 Blackf. 
290. 

Mo.—Kehoe y. Taylor, 31 Mo. A. 
588. 


N. J.—Ashmore v. Evans, 11 N. J. 
Eq. 151; Hooper v. Holmes, 11 N. J. 


Eq. 122. 

N. Y.—Sears v. Barnum, Clarke 
139. 

Oh.—Bryans vy. Taylor, Wright 
245. 


Tenn.—Bedford v. Williams, 5 
Coldw. 202; Cunningham vy. Wood, 4 
Humphr. 417; Rose v. Mynatt, 7 Yerg. 
30. 

Tex.—Bergman v. Blackwell, (Civ. 
A.) 23 SW 243. 

Va.—Anthony v. Leftwich, 3 Rand. 
(24 Va.) 238; Zane v. _ Zane, 6 Munf. 
(20 Va.) 406. 

W. Va.—Floyd v. Duffy, 68 W. Va. 
339, 69 SE 993, 33 LRANS 883; Floyd 
v. Jones, 19 W. Va. 359. 

“Even at law considerable differ- 
ences between the allegata and 
probata are tolerated, as to sums, 
dates, ete. In equity the same rule 
prevails, with less rigor; since the 
case’ upon which relief is given, al- 
ways appears on the record and there 


is no danger of surprise.” Anthony 
v. Leftwich, 3 Rand. (24 Va.) 238. 
Le Ue S.—-sy nnott v. Shaugh- 


nessy, 130°U. S. TD, 9 SCt 609, 32° L: 
ed. 1038; ‘Moore v. Crawford, 130 
U.S.) 122, 9 SCt 447, 32 L: ed. 878; 
U. S. v. Brannan, 217 Fed. 849, 851, 
133 CCA 559 [cit Cyc]; Lusk v. Bush, 
(199 Fed. 369, 117 CCA 655.' 

‘Ala.—Smith v. Pullum;, 184 Ala. 
380, 63 S 965; Offutt v. Scott, 47 Ala. 
104; Eldridge v. Turner, 11 Ala. 1049; 
Gilchrist v. Gilmer, 9 Ala. 985; Bass 
v. Gilliland, 5 Ala. 761. 

Ark.—Culberhouse v. Hawthorne, 
107 Ark. 462, 156 SW 421. 
Peek Francis v. Wells, 2 Colo. 

Conn.—Beers v. Botsford, 13 Conn. 
146. 

Fla.—Lee v. Patten, 34 Fla. 149, 
1508S 775. 

Ill.—Howard v. Burns, 279 Ill. 256, 
116 NE 703; Ward v. Ward, 103 Ill. 
477; Booth v. Wiley, 102 Ill. 84; 
Hobbs v. Monarch Refrigerating Co. 
200 Til.'A. 1 [aff 277) 211.326) 1415 -NE 
534]; Fox v. Produce Cold Storage 
Exch., 192. Tll.. A. 301; Brandes. vy. 
Dressel, 181 Ill. A. 300; Hinton v. 
Tyler, 163 Ill. A. 454; Street v. 
Thompson, 131 Ill. A. 546 [aff 229 
Ill. 613, 82 NE 367]; Loewenstein v. 
Rapp, 67 Ill. A. 678. 

Ind.—Johnston v. Glancy, 4 Blackf. 
94, 28 AmD 45. 
ashe, UNI Ror v. Ayres, 6 Iowa 

Ky.—Trabue v. North, 2 A. K. 
Marsh. 361; Hart v. Hawkin, 3 Bibb 
502, 6 AmD 666. 

Me.—Sposedo v. Merriman, 111 Me. 
580, 90 A 3887. 

Mass.—Maldero, etc., Gas Light Co. 


EQUITY 
sequences.’” 


proof is fatal.1* 


S 11 
The same is true 


354, 95 NE 
Baptist Soc. 


v. Chandler, 209 Mass. 
791; Brookfield. First 
v. Dexter, 193 Mass. 187, 79 NE 342. 

Mich.—Guntzviller v. Gitre, 195 
Mich. 695, 162 NW 290. 

Miss. —Bass v. Taylor, 34 Miss. 342. 

N. J.—Mott v. Mott, 49 N. J. Hq. 
192, 22 A. 997; Hooper v. Holmes, 11 
N. Ap. BKq. 122. 

N. Y.—Bolivar ‘vy. 
Co., 62 App. Div. 484, 
Livingston v. Rensselaer, 
63. 

Or.—Roots_ v. 
Lumber Co., 50 Or. 
P 182; Benson y. Keller, 
60 P 918. 

Pa.—Rushbrook Coal Co. 
kins, 214 Pa. 517, 63 A 891. 

S. C.—Hatcher v. Hatcher, 16 S. C. 


Bolivar Water 
40 NUYS. 750; 
6 Wend. 


Boring Junction 
298, 92 P 811, 94 
a Ors era, 


v. Jen- 


Eq. 311; Jeannerett v. Radford, 9 
8S. C. Eq. 469. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. , 300, 64 SW «208; (Rose ov. 


Mynatt, 7 Yerg. 30; Harriman Impr. 
Co. v. McNutt, (Ch. A.) 37 SW 396. 

Vt.—Weston vy. Cushing, 45 Vt. 531. 

Va.—Kline v. Triplett, 25 SE 886; 
Campbell v. Bowles, 30 Gratt. (71 
Va.) 652; Anthony v. Leftwich, 3 
Rand (24 Va.) 238; Zane v. Zane, 6 
Munf. (20 Va.) 406. | 

Wash.—Carson v. Raisback, 3 
Wash. T. 168, 13 P 618. 

W. Va.—Floyd v. Duffy, 68 W. Va. 
339, 69 SE 993, 33 LRANS 883. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 

“The position which is ‘so often 
found in the books, that the plain- 
tiff must have his decree according 
to the form of his bill, does not 
mean that he can have no decree un- 
less he makes out in proof the pre- 
oise case stated in his bill, but 
merely that the relief given must be 
within its general scope and equity. 
It very seldom occurs that either 
party is entirely right or entirely 
wrong in his claims or pretensions.” 


Livingston v. Rensselaér, 6 Wend. 
(N. Y.) +63,)°75. 
[a] Illustrations.—(1) There is 


no- variance between a bill alleging 
payment by delivering a check and 
proof of mailing a check to a third 
person and that the third person gave 
his personal check to defendant, who 
obtained the money thereon. Smith 
v. Pultum, 184 Ala. 380; 63° S 965. 
(2) Where the bill alleged that the 
payee was to keep a note for the 
use and benefit of plaintiff until the 
latter attained his majority, and then 
it should be delivered to him, but 
the proof showed merely that the 
money as indicated by the note was 
to be paid for the use and benefit of 
plaintiff, the variance was consider- 
ed to be unimportant, because the 
material inquiry: was whether plain- 
tiff, by virtue of a contract made 
between his father and defendant, 
was entitled to the proceeds of the 
note. Hldridge v. Turner, 11 Ala. 
1949, (8) There is no fatal vari- 
ance between the allegations of a bill 
seeking to charge with a trust cer- 
tain property in the hands of the 
executors of the alleged trustee, and 
evidence that the latter turned over 
the major portion of the property to 
one who was claimed to have had 
no authority to receive it. Darling- 
ton v. Turner, 202 U. S. 195, 26 SCt 
630, 50 L. ed. 992 [rev 24 App. (D. C.) 
573]. (4) Proof of a direct assign- 
ment of a patent from a patentee 
to plaintiff does not constitute a’ 


variance, although the bill alleges 
an assignment from the patentee 
through two intermediate parties. 


eT ee ee 
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Where they are-deseriptive of that 
which is material, a variance between them and the 


But generally failure to sustain 


the whole bill does not preclude relief where the 
allegations established are sufficient for a decree.* 


of a difference in the degree of the 


American Cable R. Co. v. New York, 
68 Fed. 227 [rev on other grounds 
70 Fed. 853, 17 CCA 467]. 

[b] ‘itle—Where the substance 
of an allegation of title was that 
plaintiff acquired title through the 
foreclosure of a mortgage, correctly 
described, it was immaterial that the 
bill alleged that the foreclosure pro- 
ceedings were had in the name of a 
certain named person instead of his 
executors, as shown by the evidence. 
Lee v. Patten, 34-Fla. 149, 15 S 775. 

[c] Date or time.—(1) A mistake 
in the date of an instrument, which 
is the foundation of a bill, will be 
disregarded if defendant has not been 
misled thereby. Ontario Bank v. 
Schermerhorn, 10 Paige (N. Y.) 109. 
(2) Where from the proof it clear- 
ly appears that a date alleged in the 
bill is the result of a mere typo- 
graphical error, the variance will be 
disregarded. Shedd vy, Alexander, 270 
Teste 7, 11.0) SN Et.) (G3) ©. Tn ea sub 
for specific performance, averments 
as to the time of the contract do not 
preclude proof that the contract was 
made at a different time, so far as 
concerns the applicability of a stat- 
ute to the right to relief. Saum v. 
Stingley, 3 Iowa 514. (4) Where, 
in a suit for the specific performance, 
the contract was alleged as having 
been ‘fon’ the survey of the land, 
and the evidence showed that it was 
made before the survey, the vari- 
ance was not fatal, especially as de- 
fendant did not deny the contract 
and expressed willingness to yield 
to proof of any contract which plain- 
tiff could establish. Zane v. Zane, 
6 Munf. (20 Va.) 406. (5) Where a 
bill in equity states a judgment as 
of one date and the copy of the 
judgment exhibited with the bill 
gives the judgment another, the mis- 
take in the bill is immaterial; the 
court should go by the date given 
in the copy. Richardson v. Ebert, 
61 W. Va. 523, 56 SE 887. ; 

[ad] Walue (1) need not necessar- 
ily be proved as laid. Lloyd v. Hig- 
bee, 25 Ill. 603. (2) Where a party 
shows himself entitled to property, 
and estimates its value in his answer 
at a certain sum, but states that he 
has no means of ascertaining such 
value, it is error to restrict him to 
that estimate; he should be allowed 
what the proof shows the property 
to be worth. Ward v. Grayson, 9 
Dana (Ky.) 280. 

fe] A plea that a bill was “dis- 
missed” is Supported by proof that 
it was “dismissed without prejudice,” 
where the question at issue is merely 
as to the release of errors by filing 
the bill to enjoin a judgment alleged 
to be erroneous. Cooley v. Willard, 
40 Til. 88. 

{f{] Misnomer.—The fact that a 
bill erroneously calls a_ restrictive 
clause in a conveyance a condition 
instead of a negative covenant is im- 
material. Star Brewery Co. v. 
Primas, 163 Ill. 652, 45 NE 145. 
mente Gilmer v. Wallace, 75 Ala. 

13. Gilmer y. Wallace, 75 Ala. 220; 
Sears v. Barnum, Clarke (N. Y.) 139. 

14. Ala.—Andrews vy. Ford, 106 
Ala. 178, 17 S 446. 

Ill.—O’Neal v. Boone, 82 Ill. 589. 

Mass.—Malder, ete., Gas Light Co: 
v. Chandler, 209 Mass. 354, 95 NE 
791; O’Brien v. Murphy, 189 Mass. 
358, 78 NE 700. 
ee v. Taylor, 31 Mo. A. 

J.—Mott v. Mott, 49 N. J. Eq. 


N. 
192, 22 A 997. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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relief sought.1°> And where the decree accords with 
one of several alleged grounds, the relief may be 
given, although it does not accord with others.1¢ 
Similarly, secondary relief may be granted, when 
within the allegations, although the principal equity 
alleged is not sustained ;'* but secondary relief can- 
not go beyond the purview of the bill,1® and the 
same is true of preliminary relief.!® 
facts alleged are sufficient to justify the relief 
granted, it is generally immaterial that plaintiff 
asserts a broader claim than the facts justify.?° 
And a decree will not be reversed if warranted by 
the pleadings and sustained by the evidence, even 
though the proof is stronger and broader than that 
stated in the pleadings, and establishes grounds of 
relief or defense not contained therein;21 a redun- 
daney of proof is always harmless;2? but the de- 
eree under these cireumstances must be that war- 
ranted by the pleadings, and not that warranted 
only by the stronger and broader proof.?3 
ciding a question of variance the court will bear in 


[a] A variance between proof and 
an exhibit to plaintiff’s bill is not 
fatal if independently of the exhibit 
the suit may be. maintained, there 
being no variance between the bill 
itself and the proof. Andrews v. 
Ford, 106 Ala. i173, 17 S 446. 

o{b] Iowa statute.—‘‘Section 2966 
of the Revision is as follows: ‘If a 
party state more facts, or a greater 
title or estate than is necessary to 
entitle him to the relief claimed, and 
such facets, estate or title be denied 
to the full extent, he shall not be 
compelled to prove more than is 
necessaary to constitute a claim to 
the relief prayed, or to any lower 
degree of relief, included in the re- 
lief prayed. If a party states in his 
answer or reply, more than is needed 
for his defense, he shall not be com- 
pelled to prove more than is needed 
for his defense.’’’ Sweezey v. Collins, 
36 Iowa, 589, 592. 

At at Ala.—Carson v. Sleigh, 78 S 
Ill.— Breckenridge v. Ostrom, 79 
Tv. 

Md.—Drury v. Connor, 6 Harr. & 
J. 288. 

Mass.—Nudd v. Powers, 136 Mass. 
273. 

Miss.—Vicksburg, etc., R. Co., v 
Ragsdale, 54 Miss. 200. 

_ Nev.—Brandon y. West, 28 Nev. 
500, 507, 838 P 327. : 

[a] IWustrations.—(1) Where the 
bill in partition alleged ownership 
of the whole of the tract sought to 
be sold for the purpose of partition 
and the decree was for the sale of 
only half of it, the proof showing 
that the parties owned only that half 
and the evidence of the necessity of 
a sale being directed specifically to 
that half, the variance was not fatal. 
Carson v. Sleigh, (Ala.) 78 S 229. 
(2) Where plaintiff sued to enforce 
the execution of a deed under an 
alleged executed oral contract for the 
sale of certain land, but his proofs 
showed that only an easement en- 
titling complainant to remove the 
sand from the property had been sold, 
the variance was not fatal, but com- 
plainant was entitled to relief to con- 
form to the proof to prevent a mul- 
tiplicity of suits. Brandon v- West, 
28 Nev. 500, 83 P 327. 

16., Thomas v. Hite, 5B... Mon. 
(Ky.). 590; Kehoe v. Taylor, 31 Mo. 
A. 588; Callahan v. Keeseville, etc., 
Be Con I9 me Ns YeThe 6 8y-- 192 PNY 9 AT 
[rev 131 App. Div. 306, 115 NYS 779]. 

Bill for alternative relief see 
supra § 426. f 

17. Equitable Mortg. Co. v. Finley, 
133 Ala. 575,,31 S 985; Whitfield v. 
Cates, 59 N. GC. 136; Filler v, Tyler, 
91, Va. 4585), 22: )SH.,.235; Hraney ;v: 
Warner, 96 Wis. 222, 71 NW 81. 

{a] Ilustrations.—(1) Where a 
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mind the general 


Where the 


WH Ope 
The theory on 


gations.26 


is not bound by 
In de- 


bill by a wife was based chiefly upon 
an agreement made between herself 
and her husband and such agreement 
was not’ established, but the fact 
that she was surety for her husband 
was fully alleged and relief to her 
as, surety asked, it was held she 
might, have the latter relief. Willer 
v.. Tyler, 91.Va. 458, 22 SH 235. (2) 
A bill seeking chiefly to have a con- 
veyance absolute in form declared 
a mortgage and foreclosed as such, 
may be sanctioned in an attack made 
by it on all alleged purchases at a 


tax sale had subsequently to the 
conveyance. Lyon vy. Powell, 78 Ala. 
351. 


18. Equitable Mortg. Co. y. Fin-: 
ley, 188 Ala. 575, 31 S 985; Simmons, 
v. Simmons, 166 Cal. 438, 137 P 20... 

19. Wilkinson v. Dobbie, 29 FE. 
Cas. No. 17,670, 12 Blatchf. 298. 

20. Morrow v. Turney, 35 Ala. 
131; Hicks v.. Silliman, 93 Ill. .255; 
Webster v. Peet, 97 Mich. 326, 56 NW 
558; Keaton v. Miller, 38 Miss. 630. 

[a] MDlustrations.—(1) Where a 
bill is.to foreclose a mortgage which 
is alleged to have been created by 
verbal contract, and intended to se- 
cure two distinct debts, and the proof 
shows that only one of the debts was 
in fact secured, the variance is not 
fatal. Morrow v. Turney, 35 Ala. 
131. (2) Where one of two notes 
alleged to be secured by a mortgage, 
and described as unpaid, was in fact 
paid prior to the suit, foreclosure 
may nevertheless be had to the un- 
paid note. Hicks y. Silliman, 93 Ill. 
255. (8) Relief may be had by in- 
junction, although the injury is not 
proved to the extent alleged. Hicks 
v. Silliman, supra. (4) Where the 
bill set. out the deed under which 
plaintiff claimed, and the allegations 
showed that he was entitled to the 
removal of a cloud on his title, his 
right to such relief was not affected 
by the fact that he claimed as abso- 
lute owner instead of trustee. Web- 
ster v. Peet, 97 Mich. 326, 56 NW 
558. (5) A party claiming a right 
under an allegation of payment in 
full may show a partial payment, 
especially if he prays for relief in 
reference to such a state of the case, 
thus removing the element of sur- 
prise. Keaton v- Miller, 38 Miss. 630. 

21. Smith v. Portland, 30 Fed. 
734: Hooper v. Holmes, 11 N. J. Ea. 
122; Ryerson v. Adams,.6 N. J. Ea. 
618; Harrigan vy. Gilchrist, 121 Wis. 


127, 99 NW 909. 
[a] Dlustrations.—If, in a bill to 
enforce the rights of a property 


owner, plaintiff is alleged to be the 
holder of the legal title in trust for 
certain other persons, it is imma- 
terial that his evidence shows that 
he bought the interest of the bene- 
ficiary before the filing of the bill, 


A. 519. 
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principle that a party is not bound 


from the nature of the case to use the same particu- 
larity in setting forth the rights of the adverse 
party as he is in setting out his own rights.24 But 
none of the foregoing qualifications will be allowed 
to fritter away the rule itself, and no matter how 
clear a party’s equity may be, if there actually is 
a material variance between the pleadings and the 
proof, the general rule applies, and such variance 
is fatal to the relief asked for or the defense set 


which relief is granted must, gen- 


erally, conform to the theory advanced by the alle- 
But where the facts fully appear and 
the relief asked is not antagonistic, the party will 
not be repelled from court because of an erroneous 
assumption or theory as to the law.?? 


So a party 
the remedial lable or name which 


he places upon or gives to his pleading; equity will 
grant the relief called for by the allegations and 
the proof.** And grounds not set up in terms may 


and is, therefore, the absolute 
ener: Smith y. Portland, 30 Fed. 
22. Smith vy. Portland, 30- Fed. 


734; Gilmer vy. Wallace, 75 Ala. 220. 

23. Athey v. McHenry, 6 B. Mon. 
(Ky.) 50. 

24. Morgan vy. Smith, 11 Ill. 194. 
See supra § 419. 

Facts peculiarly within defendant’s 
knowledge see supra § 411. : 
25..-Helmetag yv. Frank, 61 Ala. 
67; McCallam v. Carswell, 75 Ga. 25. 

See supra § 855. 

26. See supra § 855. 

27. Thomas v. Hebenstreit, 68 Ill, 
115; Peterson v. Turney,,2 Tenn. Ch. 
See also cases supra § 858, 
notes 69, 70, 77. 

{a] _ Hlustration.—Where the facts 
alleged are sufficient, legal title may 
be decreed, although the bill is 
framed on the assumption that plain- 
tiff has an equitable title. Peterson 
v. Turney, 2 Tenn. Ch. A. 519. 

28.. .U. S.—Bradford y.- Union 
Bank, 13 How. 57, 14 L. ed. 49; Wal- 
den vy. Bodley, 14 Pet. 156,10 L. ed. 
398;. Central Impr. Co.,-v. Cambria 
Steel Co., 210 Fed. 696, 127 CCA 184; 
David v. McRae, 183 -Fed..812 [aff 184 
Fed. 988 mem, 106 CCA 666 mem]. 


Ark.—Robinson vy. Citizens’ Bank, 
185 Ark. 308, 204 SW 615... «= 

Ill.—Moore y. Shook, 276 Ill. 47, 
51, 114 NE 592; McConnell v. Gib- 
son, 12-s1il: 128. 

Ind.—Stockton v. Lockwood, 82 


Ind. 158. 

Md.—Ridgely v. Bond, 18 Md. 433. 

Wash.—Jackson y. Tatebo, 3 Wash. 
456, 28.P 916. 

“Suits in chancery are tried and 
reviewed in view of the fact that a 
court of equity has and .frequently 
exercises the power where justice 
may thereby be done, to grant to liti- 
gants, the right remedy although. they 
have sought the wrong one.’ Central 
Impr. Co. v. Cambria Steel Co., 210 
Fed. 696, 700, 127 CCA 184. 

[a] TIlustrations.—(1) Where the 
facts in the bill showed that it was 
not an action to remove a cloud on 
plaintiff's title as therein stated, 
but a suit to obtain relief from fraud, 
it was held that it was in the power 
of the court to grant such relief as 
the facts in the case required. Jack- 
son. v. Tatebo, 3 Wash. 456, 28 P 
916. (2) A,suit for an injunction 
against apprehended injuries to real 
estate may be treated as a suit to 
quiet title if the averments are proper 
and sufficient and relief is decreed 
accordingly. Stockton y. Lockwood, 
82 Ind. 158. 

[b] Uncertainty as to character 
of suit—A decree canceling a mort- 
gage was responsive to allegations 
and prayer, where the complaint con- 
tained distinct and unqualified state- 
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constitute the basis of relief where they are within 


the facts alleged and proved.?® 


Particular grounds of relief. The rules as to 
are stated else- 
where in this article,?° and the effect of variances 
in such respects is generally sufficiently dealt with 
by way of illustrations of the general principles of 
the doctrine that the decree must be secundum al- 
The rule as to fraud, however, 


pleading certain classes of facts 


legata et probata.*? 


may properly be adverted to here. 
hef is distinctly pointed to actual fraud it is gen- 
crally held that it must be granted or refused on 
this ground alone, although the facts alleged and 
proved are sufficient to sustain relief on some other 
ground,®? unless the bill is framed in the alterna- 
In applying this rule the court deals with 
substance as distinguished from mere words.** The 


tiwests 


ments that the mortgage debt had been 
paid, and that the mortgagee was 
holding the security to defraud credi- 
tors, and the prayer was that the 
mortgage be canceled, although it 
was difficult to determine whether 
the real intention of the pleader was 
to set forth a cause of action for dis- 
covery under Kirby Dig. § 3308 et 
seq, or to cancel the mortgage. Rob- 
inson v. Citizens’ Bank, 135 Ark. 308, 
204 SW 615. 

29. Tufts v. Tufts, 24 F. Cas. No. 
14,233, 3 Woodb. & M. 456. 

30. See supra §§ 412-416. 

“81. See supra notes 10-29. See 
also supra § 855 notes 13-29. 

32. Tillinghast v. Champlin, 4 
RI. 173, 202, 67 AmD 510. And see 
supra § 3855 note 15 [b]. Compare 
Bartee v. Tompkins, 4 Sneed (Tenn.) 
623 (where the bill distinctly pointed 
to fraud, but relief was granted on 
other grounds). 

“There is more difficulty therefore 
in detecting the true ground or 
grounds upon which relief is sought 
in courts of equity than in the courts 
of law; but when detected, the result 
in' the former is precisely the same 
as in the latter, as to charges of 
deceit or fraud. In either forum, if 
they are the ground of the action, 
they must be proved; or, however 
g00d may be the case of the plain- 
tiff’ if brought forward in another 
way, he must fail in the way in 
which he has chosen to put it.” Til- 
linghast v. Champlin, supra. 

{a] Reason for rule.—‘Nor is the 
rule, aS was remarked by counsel 
in‘ Price v. Berrington, 3 MacN. & G. 
486, 49 EngCh 376, 7 Engl&Eq 254, 
42° Reprint 345, “founded on any 
martinet principle of pleadings.’ On 
the contrary, Lord Cottenham, speak- 
ing of'it, in Glascott v. Lang, 2 Phil. 
310, 22 EngCh 310, 41 Reprint 962, 
‘as a rule generally acted upon,’ pro- 
pounds it also ‘as founded in justice,’ 
‘because,’ he continues, ‘the door of 
this court being always. open te al- 
legations of fraud, it would be un- 
just, and much to be deprecated, to 
afford any encouragement to such 
allegations, by allowing a party to 
try the experiment of obtaining re- 
lief on that ground, and if it failed, 
to fall back upon his bill for some 
inferior kind of relief.’ This we 
deem to be sound morality, and fit 
to be observed by those who sit in 
the gateway of a court of chancery 
to administer the high-toned justice 
Of y that -“eourt.”” Tillinghast  v. 
Champlin 4 R. 1:' 173, 197, 67 AmD 
510. 

[b]. Rule applied.i—(1) Proof of 
actual fraud is not enough if it was 
not committed in the manner al- 
leged in the bill. Henry v. Suttle, 42 
Fed. 91; 
Ga. 549. (2) Where the bill is for 
fraud, the suit cannot be maintained 
on the ground of mutual mistake. 
Fisher v. Boody, 9 F. Cas. No. 4,814, 


Rakestraw v. Brogdon, 56: 


EQUITY 


word ‘‘fraud’’ 


in other 


Where the re- [§ 861] e. 


the issues made 


1 Curt. 206; Keen v. Maple Shade 
Land, ete, Impr. Co., 61 N. J. Ea. 
497, 48 A 596 [rev on other grounds 
638 Ned. qs. 3215 650 "A "46715" Mie= 
Michael v. Kilmer, 76 N. Y. 36 [rev 
12 Hun 336]; Edwards v. Brightly, 


19 Phila. (Pa.)” 251 [aff 9° Pa.. Cas. 
332, 12 A .91]. Compare Read v. 
Cramer, 2 N, J. Eq. 277, 34 AmD 


204 (where the court seems to have 
based its decision on the doctrine 
that equity will relieve from a mis- 
take, although the bill was based on 
fraud; but the factual basis of the 
decree was that defendant knew that 
plaintiff was mistaken and failed to 
tell plaintiff the true state of things). 
(3) An allegation of actual fraud 
will not sustain a recovery for a 
mere neglect of duty. Ferraby v. 
Hobson, 2 Phil. 255, 22 EngCh 255, 
41 Reprint 940. (4) Where the suit 
is to set aside an instrument for 
fraud, relief by way of redemption 
from a mortgage cannot be had. Pat- 
terson y. Patterson, 24 N. Y. Super. 
184, 1 AbbPrNS 262. (5) “Where 
the bill seeks to set aside a deed on 
the ground that its execution was in- 
duced by fraud, a recovery cannot 
be had on the ground of forgery. 
Henry v. Suttle, 42 Fed. 91. 

[ec] In Iowa this rule has been 
considerably relaxed, seemingly in 
view of Revision § 2966, providing 
that a party need prove only so much 
of his allegations as is necessary to 
his case, and under an allegation of 
fraud relief may be had on ground of 
mistake. Hood v. Smith, 79 Iowa 
621, 44 NW 903; Mohler v. Carder, 73 
Iowa 582, 85 NE 647; Sweezey v. 
Collins, 86 Iowa 589; Wilcox v. Iowa 
Wesleyan Univ., 32 Iowa 367. 

{d] In Minnesota it has been held 
that relief for gross mistake may be 
had under allegations pointing to 
fraud. Leighton v. Grant, 20 Minn. 
345. But see generally supra § 855, 
note 15 [b]. 

{e] In Missouri where fraud is 
alleged a bill will be dismissed if it 
is not proved as alleged, in a case 
where the title to relief emanated 
from the fraud only; but where fraud 
and other matters are also. the 
grounds on which relief is sought, 
and fraud is not proved, but the other 
matters are proved, relief will be 
given with respect to as much of the 
bill as is proved. Kehoe vy. Taylor, 
31-Mo. A. 588. 

{f] In Pennsylvania it has been 
held that relief for constructive 
fraud may be had, although actual 
fraud is alleged. Schmid y. Lancaster 
Ave. Theatre Co. 244 Pa. 3738, 91 A 
363. But see generally supra § 855, 
note 15 [bl]. 

Rule as to pleading fraud see 
supra § 412, 

Fraud generally see Fraud [20 Cye 
104 et seq]. 

33. Bradley v. Converse, 3 F. Cas. 
No. 1,775, 4 Cliff. 366. 


au for alternative relief see 


[$§ 860-861 


word ‘‘fraud’’ or ‘‘fraudulent’’ may not be used, 
and yet the facts alleged may indisputably show 
that the ground of relief relied on is fraud or per- 
sonal corruption.®° 
or ‘‘fraudulent’’ 
sarily point the allegations to anything more than 
the legal fiction of constructive fraud.*® 
tial proof of allegations of fraud is sufficient, as 
cases.°7 

Validity of Variant Decree. In the 
absence of an ‘amendment to conform the pleadings 
to the proofs and decree,** and except under the 
rule whereby the pleadings are sometimes treated as 
having been amended,®® and subject to the rules ¢con- 
trolling the hearing and decision on appeal,*® and 
excepting also consent decrees,*! a decree outside 


Conversely, the mere use of the 
does not neces- 


Substan- 


by the pleadings is void.4? But a 
supra § 426. 

34. Tillinghast vy. 
Re gle 73,170. JAD) OL Os 
35, Tillinghast v. 
R07 735-67 Amb 1510: 
36. Tillinghast v. Champlin, 4 

R. 1. 173, 67 AmD 510. 

37. Sacket vy. Hillhouse, 5 Day 
(Conn.) 551; Vollenweider y. Vollen- 
weider, 216 I11..197,.74 NE 795; Mer- 
rill v. Allen, 38 Mich. 487. 

[a] Dlustration—Where a bill 
alleged that the execution of a deed 
was procured by fraud and undue 
influence, 
Tice, 
was obtained by fraud and undue in- 
fluence, without reference to where 
the fraud and undue influence were 
exercised, did not vary from the al- 
legations of the bill. Vollenweider 
OC oar: 216 Ill. 197, 74 NE 


38. In re Rahm, 226 Pa. 594, 75 A 
830. -See supra § 630. 

39 %In re Rahm 226 Pa. 594, 75 A 
830. -See Reynolds vy. Stockton, 140 
U. S. 254, 266, 11 SCt 7738, 35 L. ed. 
464 (where the court said: ‘Nor are 
we concerned with the question as 
to the rule which obtains in a ease 
in which, while the matter deter- 
nined was not, in fact, put in issue 
by the pleadings, it is apparent from 
the record that the defeated party 
was present at the trial and actually 
litigated that matter. In such a case 
the proposition so often affirmed, that 
that is to be considered as done which 
ought to have been done, may -have 
weight, and the amendment which 
ought to have been made to conform 
the pleadings to the evidence may be 
treated as having been made. Here 


Champlin, 4 


there was no appearance after the. 


filing of the answer, and no participa- 
tion in the trial or’ other proceed- 
ings”). 

40. See Appeal and Error §§ 594, 
705, 804, 2640, 3162, 3191. 


< ake Consent decrees see’ infra 
8 : 
42. U. S.—Reynolds v. Stockton, 


140 U. S. 254, 11 SCt‘773, 35 L. ed.’ 


464 [aff 43 N. J. Eg. 211, 10 A’385, 
3 AmSR 305]; Phcenix Farmers’, etc., 
Bank v. Arizona Mut. etc., Assoc, 220 


Fed. | 1, °136CCA™ 577 \Laft"21 7) Med," 


640]. 

N. J.—Improved Bldg., ete., Assoc. 
Vv. SUarkin,. 88" NiO. Swg. 86297107 SA 
1043; Consolidated Hlectric Storage 
Co. v. ‘Atlantic Trust G€o., 56 N. J. 
Eq. 93, 24 A 229; Jones v. Davenport, 
USSR eid fad OXo le 77, i7 A 570 [rev on 
other grounds 46 N. J. Eq. 237, 19 A 
22]; Marsh v. Mitchell, 26 N. J. Eq. 
497 [aff 27 N. J. Eq. 681]; Munday v. 
Vail, 34 N. J. L. 418. 

Pa.—In re Rahm, 226 Pa. 594, 75 
A 830. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Central Sav. 
Bank vy. Carpenter, 97 Tenn. 437, 37 
SW 278; Randolph vy. Merchants’ 
Nat. Bank, 9 Lea 638; Meredith v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Champlin, 4 


exercised at a certain of- 
a decree finding that the deed 


ep cD MG el cipchiin Dy Drtta 


§§ 861-862] 


decree within the issues is not void because it is 
not sustained by the proofs,.no matter how erro- 


neous it may be.*? 
[§ 862] 
—1. 


In General. Construction of 


be given until the question comes regularly before 
the court in proceedings requiring construction and 
application to acts alleged to have been done or 
omitted under it.*4 In construing a decree’the prime 
object is to ascertain the intention of the court.*® 
A decree will be construed as a whole, so, if possi- 
ble, as to give effect to all its recitals,#* and so as 


to correct any mistakes therein ;*7 


Little, 6 Lea 517; Robertson vy. Wil- 
burn, 1 Lea 633; Hume v. Commercial 
Bank, 1 Lea 220; Easley v. Tarking- 
ton, 5 Baxt. 592; W. V. Davidson 
Lumber Co. v. Jones, (Ch. A.) 62 
SW 386; McNish v. Bryan, 2 Tenn. 
Civ. A. 443; Johnston y. Hoyall, 2 
Tenn. Ciy. A. 163. 

Va.—Linkous v, Stevens, 116 Va. 
898, 83 SE 417; Seamster v. Blaack- 
piock, 83 Va. 232, 2 SE 36, 5 AmSR 

W. Va.—Waldron v. Harvey, 54 
W. Va. 608, 46 SE 603, 102 AmSR 
959; Billingsley v. Menear, 44 W. Va. 
651, 30 SE 61; Hoback v. Miller, 44 
W. Va. 635, 29 SE 1014; Fowler v. 
Lewis, 36 W. Va. 112, 14 SE 447; 
Bland v. Stewart, 35 W. Va. 518, 14 
SE 215; Shaffer v. Fetty, 30 W. Va. 
248, 4 SE 278. 

“The principle is authoritatively 
settled, that a decree of judgment, 
on a matter outside of the issue 
raised by the pleadings, is a nullity, 
and is nowhere entitled to the least 
respect as a judicial sentence.” Jones 
v. Davenport, 45 N. J. Eq. 77, 81, 17 
A 570 [rev on other grounds 46 N. J. 
Eq- 237, 19 A 22]. 

{a] In other jurisdictions.—A de- 
cree not based on the pleadings ‘is 
void even when invoked in the courts 
of another jurisdiction. Reynolds vy. 
Stockton, 140 U. S. 254, 11 SCt 773, 
35 L. ed, 464 [aff 43 N. J. Eq. 211, 10 
A 385, 3 AmSR 305): ~See Judg- 
ments [23 Cyc 1556]. 

{b] Want of grounds of relief.— 
Where the bill shows absolutely no 
ground of suit, a decree thereon may 
be treated as a mere nullity, even 
in a collateral proceeding. Consoli- 
dated Electric Storage Co. v. Atlantic 
Trust .Co., 50 N. J. Eq. 938, 24 A 229. 

43. Stewart v. Tennant, 52 W. Va. 
559, 44 SE 223. 

44. Eureka Fire Hose Co. Vv. 
Eureka Rubber Mfg. Co., 72 N. J- 
Eq. 555, 65 A 870. 

{a] On a motion to modify a de- 
eree, which is denied, the decree can- 
not be construed. . Eureka F. Hose 
Co, v. Eureka Rubber Mfg. Co., 72 
N..d. Hg: 555,.65,A. 870. 

Construction and operation of 
judgments generally see Judgments 
[23 Cyc 1101 et.sea.]. 

45. U. S.—Vicksburg v. Henson, 
981 U.'S:.259;.34,.SCt 95, 53 lL. ed. 
209. 


D. C.—Walker v. McIntire, 41 App: 


80. 

: Fla.—Pearson v. Helvenston, 50 
Fla. 590, 39 S 695. 

Ill.—Racine, ete., Ree eo. Vv. 
Farmers’ L. Ts (Cory Oy Lie Leis 
Moore v. Brandenburg, 179 Ill. A. 
253. ‘ 

Minn.—Thornton v. Webb, 13 Minn. 
498. 


N. Y.—Ainslie y. Radcliff, 7 Paige 
439. 

Oh.—Upjohn v. Ewing, 2 Oh. St. 13. 

Or.—Doscher vy. Blackiston, 7 Or. 


403, 406. 


Pa.—Russell v. Stewart, 204 ‘Pa. 
DGS Aaa Ls 
Tenn.—Bingham v Weller, 113 


Tenn. 70, 81 SW 843, ‘106 AmSR 803, 


LRA 370. 
a Mayo vy. Purcell, 3 Munf. (17 


a.) 243. - 
‘yarn decree should never be made * 


[zl Cc. J.—44] 


E. Construction and Effect of Decrees 


EQUITY 


avoided.5° 
a decree cannot 


ple.>? 


provisions may 


to operate against the manifest and 
declared intention of the court.” Dos- 
cher y. Blackiston, supra. 

46. Fledderman y. Fledderman, 
LUZ Mids 226,.5765 Al) $5: Martin -v. 
Evans, 85 Md. 8, 86 A 258, 60 AmSR 
292, 36 LRA 218; Bingham v. Weller, 
113 Tenn. 70, 81 SW 843, 106 AmSR 
803, 69 LRA 370. 


hte Laverty v. Moore, 33 N. Y. 
[a] _A mistake in the description 


of land (1) excepted from a decree 
of sale may be ignored, where it is 
obvious from an inspection of the 
whole decree what land was _ in- 
tended to be excepted. Laverty v. 
Mooreniiss oNow Yo 6585 - (2). ands 
erroneously included in a decree of 
sale, the error being-apparent upon 
a proper construction of the decree, 
will not pass by a sale under the de- 
eree. Clapp -v. McCabe, 155 N. Y. 
525, 50 NE 274 [aff 84 Hun 379, 32 
NYS 425]. 

48. Dailey v. Koepple, 164 Ala. 
317, 51 S 348; Carver v. Lasater, 36 
Ill. 182; Hast. v.. Hyde, 112 Va. 92, 
70 SE 508; Sleeth v. Taylor, 82 W. 
Va. 139, 95 SE 597; Sizemore v. Lam- 
Bert, (Say Waiw Via 24a, Sol eu, | 889. 
Beecher v. Foster, 66 W. Va. 453, 
457, 66 SE 643 [quot Cyc]. 

Dismissal see infra text and notes 


72-77. 

Rhodes v. Rhodes, 36 App. 
So LROrn Ss Va Day lon acda 
(Ind.) 504; Campbell v. 
Ayres, 6 Iowa 339; Laverty v. Moore, 

33) IN. -Y.” 658. 
fa] Dlustration.—Where the lia- 
bility of several defendants under a 


decree is joint and several, it is 
harmless for the decree so to de- 
clare, Thorn y. Tyler, 3 Blackf. 
(Ind.) 504. 

50. McCullough vy. Connelly, 137 
Iowa 682, 114 NW 301, 15 LRANS 
823 [den reh 106 NW 756]. 

51. Effinger v. Kenney, 92 Va. 
245, 23 SE 742. 

52. Lewis vy. Thornton, 6 Munf. 
(20 Va.) 87. 

[a] Rule applied.—Where the 


principles of a decree of the court of 
appeals seemed to be opposed to its 
letter, it was held that the literal 
interpretation was not to be relied 
on as a binding precedent. Lewis v. 
Thornton, 6 Munf. (20 Va.) 87. 

Whether interlocutory or final see 
supra § 822. 

53. U. S.—National Fdy., etce., 
Works v. Oconto City Water Supply 


iCo.,.183 OU: S.9216, 22 SCt 118,46 L: 


ed. 157) 

Fla.—Pearson  v. 50 
Fla. 590, .39 S 695. 

Kan.—Clay v. Hildebrand, 34 Kan. 
694, 9 P 466. 5 

N. J.—Weehawken Ferry Co. v. Sis- 
son, 17 N. J. Eq. 475. 

Va.—Burging v. McDowell, 30 
Gratt. (71 Va.) 236; Walker v. Page, 
21 Gratt. (62 Va.) 636. 

W. Va.—Dudley vy. Browning, 79 
W. Va. 331, 346, 90 SE 878. 

“All courts say the effect of an 
ambiguous judgment or decree is to 
be determined by reference to the 
pleadings and other proceedings in 
the case.” Dudley v. Browning, 


supra. 
54. Fla.—Theisen v. Whiddon, 60 


° 


Helvenston, 


Aids to construction. 
cree will be considered in arriving at its scope,°* 
and literal interpretation will succumb to princi- 
In case of doubt as to the meaning of a 
decree,’* reference may be had to the record,°** es- 
pecially to the pleadings;*> and if its language is 
broader than is required it will be limited by con- 
struction so that its effect shall be such, and such 
only, as is needed for the purposes of the case made, 


[21C.J.] 689 


be implied ;#* and surplusage may be disregarded.4® 
A decree will not be construed so as to result in a 
positive wrong where that result can possibly be 


. 


The character of the de- 


Fla. 372, 53 S 642; Pearson v. 
venston, 50 Fla. 590, 39 S 695. 
HawaiiimHapai v. Brown, 21 Ha- 
waii 756 (evidence and opinion .of 
court). 
lowa.—McCullough v. Connelly, 137 
tie 682, 114 NW 301, 15 LRANS 
Kan.—Clay vy. Hildebrand, 34 Kan 
694, 9 P 466. 
ST eT cocoa v. McGee, 20 Mich. 
5. 


Hel- 


79 
Vv. 


Browning, 

Meecher 
- Va. 453, 66 SE 643. 
An interlocutory and a final 
decree will be construed together to 
determine the effect of the latter. Mc- 
Lemore v. Nuckolls, 37 Ala. 662. 

{b] Record of another suit.—If 
the decree refers to the record of 
another suit as an exhibit, it is made 
a part of the record to which 
reference may be made. Craig v. 
Sebrell, 9 Gratt. (50 Va.) 131. 

F Gornalaty, by reference see supra 

55. U. S.—Vicksburg vy. Henson, 
231 Uz: S. 259, 34 iSCt 195.) 'b8u I. (ede 
209; Haskell v. Kansas Natural Gas 
Co., 224 U. S. 217, 32. SCt 442) 56-L: 
ed. 738; Vicksburg v. Vicksburg 
Waterworks Co., 206 U. S. 496, 27 
SCt 762, 51 L. ed. 1155; National 
Fdy., ete., Works v,. Oconto City 
Water Supply Co., 183 U. S. 216, 22 
Sct 111, 46 L. ed. 157; Reynolds v. 
Stockton, 140 U. S. 254, 11 SCt 773, 
385 L. ed. 464; Barnes v. Chicago 
etce5sR.sCoy 712 24-0. Sal, ese 43; 
30 L. ed. 1128; Graham v. La Crosse, 
eterna UR? Conndu walls 704,56 [3 alusreds 
247; Lockhart v. Horn, 15 F. Cas. No. 
8,446, 3 Woods 542. 

Ala.—Hodges vy. Birmingham Se- 
curities Co., 187 Ala. 290, 65 S 920. 


Cal.—Stockton v. Knock, 73 Cal. 
LASS haven 22 aa IE 

D. C.—Walker v. McIntire, 41 App. 
380. 

Fla.—Huddleston v. Graham, 73 


Fla. 350, 74 S 414; Pearson v. Hel- 
venston, 50 Fla. 590, 39 S 695. 

Hawaii.—Hapal Vv. Brown, 21 
Hawaii 756. 

Ill.—Rice v. Dougherty, 148 Ill. A. 
368. 

Iowa.—McCullough Vv. Connelly,. 
137 Iowa 682, 688, 114 NW 301, 15 
LRANS 823; Fowler v. Doyle, 16. 
Iowa 534. 

Kan.—Clay v. Hildebrand, 34 Kan. 
694, 9 P 466. 


Mo.—tTrendley vy. Illinois 
Co., 241 Mo. 738, 145 SW 1. 


Tract.. 


N. J.—Weehawken Ferry Co. v. 
Sisson, 17 N. J. Eq. 475. 

N. Y.—Woodgate v. Fleet, 9 Abb 
Pr 222. 

Va.—Stearns v. Richmond Paper 
Mfzs. -Co.; 92) Va. 7408, 23° (SE 7 769); 
Walker v. Page, 21 Gratt. (62 Va.) 
‘636. 


W. Va.—Dudley v. Browning, 79 
W.Va el, 90) SH) 873855 Beecher ive 
Foster, 66 W. Va. 453, 457, 66 SE 643; 
Pickens v. Daniels, 58 W. Va. 327, 
52 SE 215. 

“We must read the decree as if 
the bill and answer were embodied 
in it. If there be any doubt as to 
the scope and effect of the decree, 
we may interpret its meaning by ref- 
erence to the bill and answer.” Burg- 


690 [21C.J.] 


and the issues decided.®* One part of a record is 
of equal verity and effect, with every other part, 
and the whole must be looked to, for a right un- 
derstanding of all the parts.®’ Where the decree 
refers to the pleadings as containing a statement of 
facts necessary to the decree, and not embodied in 
it, such pleadings, as far as referred to, upon gen- 
eral principles, become a part of the decree for 
every purpose of construction;®® and the same rule 
has been held to apply where the reference is to 
extrinsic documents or records.°? But it has been 
held that where the decree is complete and unam- 
biguous in itself the pleadings cannot be resorted 
to for the purpose of giving it a meaning which its 
language, without such help, would not convey.*®° 
The opinion may be considered in so far as such a 
course may be necessary in order to ascertain the 
meaning and scope of the decree,®t but not other- 
wise,°? and the opinion is not available to consti- 
tute a decree where none has been rendered,**? nor 
arbitrarily to qualify it,°* nor to write something 
into the decree which it distinctly omits to decide,®* 
nor to invalidate it where it is right,°* being neither 
necessary to it,°’ nor a part of it.°® Stipulations 
between the parties, or signed by the party to be 


ing v. McDowell, 30 Gratt. (71 Va.) 58. 


EQUITY 


Weehawken Ferry Co. v. Sis- 


1 oe 
[§ 862 


bound, which are filed with the papers in the cause, 
may be considered in determining the true inter- 
pretation of a decree;®® and a party may be held 
to. the practical construction which he has given to 
a decree.”? 

A decree of dismissal,’ without more, is a decree 
that the court has jurisdiction and that there are 
no merits in the ecase,’? notwithstanding there is 
maiter in the opinion indicating that the court ¢on- 
sidered that the subject matter was beyond its ju- 
risdiction in any event;7? and a decree of dismissal 
for want of jurisdiction and for want of equity may 
constitute a dismissal on the latter ground.“* A 
dismissal may be implied from the disposition of 
the case.7> A decree on the bill implies the over- 
ruling of a motion to dismiss.7® A decree of a fed- 
eral court will be construed by the ordinary rules 
of the common law, where it is rendered by a court 
sitting in a state in which the common law pre- 
vails."7 

Decree as judgment. A decree in equity is the 
judgment of a court of equity,‘® and a money decree 
is essentially the same as a judgment at law.7? 

A bill to construe a decree is a dependent suit.®° 
It may be brought by defendant in the original 


pretation he thus put upon it. Home 


236)6242, son, 17 N. J. Eq. 475. 4 St. R. Co. v. Lincoln, “162 Fed. 1433, 
[a] Illustration. — An ambiguity 59. Weehawken Ferry Co. v. Sis-| 89 CCA 138. 
in a decree entered in a suit to sub-|son, 17 N. J. Eq. 475; Clapp v. Mc- 71. See generally supra § 816. 


Cabe, 155 N. Y. 525, 50 NE 274 [aff 


72. Campbell v. Golden Cycle Min. 


re 


ject the land of a decedent to pay- 
ment of his debts, as to whether it 
was one of partition or one of sale, 
may be determined by reference to 
pleadings and other papers: in the 
cause. Dudley y. Browning, 79 W. 
Va. 331, 90 SE 878. 

Relief as restricted by pleadings 

see supra § 854. 
* 56. Vicksburg v. Henson, 231 
U. (S.°259; 34 SCt- 95,758 “Ls ed. +209; 
Barnes v. Chicago, ete., R. Co., 122 
U..S. 1, 7 SCt 10438, 30 L. ed. 1128; 
Graham v. La Crosse, ete., R. Co, 3 
Wall: (U. S.) 704, 18 L. ed. 247; 
Conway v. Taylor, 1 Black (U. S.) 
603, 17 L. ed. 191; Lewis Pub. Co. v. 
Wyman, 168 Fed. 756 [mod on other 
grounds 182 Fed. 13, 104 CCA 453]; 
Sailors’ Union v- Hammond Lumber 
Co., 156 Fed. 450, 85 CCA 16 [cer- 
tiorari den 208 U. S. 615, 28 SCt 567, 
52 L. ed. 646]; Ferguson Contract- 
ing Co. vy. Manhattan Trust Co., 
118 Fed. 791, 55 CCA’ 529. Clay 
v. Hildebrand, 34 Kan. 694, 701, 9 
P 466; Little v. Gallus, 39 App. 
Div. 646, 57 NYS 104; Crosby v. 
Morristown, ete., R. Co., (Tenn. Ch. 
A.) 42 SW 507. 

“Wherever a judgment is open to 
two or more interpretations, that in- 
terpretation should be given to it 
which will make it correct and 
proper, and which will make it cor- 
respond with the pleadings and the 
other proceedings in the case, and 
not an interpretation which will ren- 
der it improper or erroneous.” Clay 
v. Hildebrand, supra. 

57. Norvell v. Lessueur, 33 Gratt. 
CTA" Va. )v 222, | 226. 

“In the exposition of deeds, any 
and all contemporaneous writings of 
the parties relating to the same sSub- 
ject, may be looked to for the pur- 
pose of ascertaining the meaning and 
proper interpretation of the instru- 
ment, which is the subject of con- 
troversy. And this rule is not con- 
fined to cases of doubt and ambigu- 
ity, but is applied whenever the 
proper construction of a writing is 


involved.” Norvell v. lLessueur, 
supra. 
[a] A subsequent order entered 


at the same term, explaining and 
qualifying a prior order, may be con- 
sidered. Norvell v. Lessueur, 33 
Gratt. (74 Va!) 222. 


84 Hun 379, 32 NYS 425]. 

[a] Rule applied to description of 
land.—Where in describing lands by 
metes and bounds certain lands 
which had been released were in- 
cluded in the decree by mistake, but 
reference by description and the rec- 
ords was made to the release, and it 
was clear that the lands covered 
thereby were not intended to be sold, 
it was held that a sale under the de- 
cree did not pass title to the land 
covered by the release. Clapp v. Mc- 
Cabe, 155 N.) Y: 525, 50 NB. 274. [aff 
84 Hun (N. Y.) 379, 32 NYS 425]. 

60. Barringer v. Boyd, 27 Miss. 


473; Weehawken’ Ferry Co. v. Sis- 
son ley Nwd.t 400. 
61. Vicksburg v. Henson, 231 


U., S, 259)° 34° SEt'95, 58> Led. 209. 
National Fdy., etce., Co. v. Oconto 
Water Supply Co., 183 U. S..216, 22 
SGt AG) 646) “Ios ved. Los Eterricks Vv. 
Cutcheon, 55 Fed. 6, 5 CCA 21; New 
Orleans, ete., R. Co. v- New Orleans, 
14 Fed. 373; Third Reformed Dutch 
Church v. Fox, 12 Phila, (Pa.) 296; 
St. Lawrence Boom, etc., Co. v. Holt, 
51 W. Va. 352, 41 SE 351. 

62. Washington, eter Steam 
Packet Co. v. Sickles, 24 How. 
(U. S:). 338, 16: i. “ed. 650; Smith y: 
Kernochen, 7 How. (U. S.) 198, 12 
L. ed. 666; New Orleans, etc., R. Co. 


v. New Orleans, 14 Fed. 3873; St. 
Lawrence Boom, etc., Co. v-. Holt, 
51 We Va. 852, 41, SE. 351, 

63. And see supra § 820. 

64. Martin v. Evans, 85 Md. 8, 
36 A 258, 60 AmMSR 292, 36 LRA 218. 

65. Gainer v. Jones, 176 Ala. 408, 
58 S 288. 

66. Vance Shoe Co. v. Haught, 41 


W. Va. 275, 23 SEH 553. See also Ap- 
Pere re Error § 2557. And see supra 


67. See supra § 820. 


68. See supra § 820. 
eee Thayer v. McGee, 20 Mich. 
oO. 
70. Home St. R. Co. v. ‘Lincoln, 
162 Fed. 133, 89 CCA 133. 


{a] Rule applied.cWhere plain- 
tiff caused a decree in his favor to 
be executed according to a possible 
interpretation of it, accepted the 
benefits thereof, and acquiesced 
therein for six years, he disentitled 
himself to call in question the inter- 


Co., 141 Fed. 610, 73 CCA 260; Brad- 
ford Belting Co. v. Kisinger-Ison 
Co., 113 Fed. 811, 51 CCA 483; Mar- 
tin v. Evans, 85 Md. 8, 36 A 258, 60 
AmSR 292, 36 LRA 218. . 

738. Martin v. Evans, 85 Md. 8, 
o6 th 258, 60 AmSR 292, 36 LRA 

74 Moore v. Brandenburg, 179 
Til. A. 2538 (holding that it was im- 
material that the court by the use of 
the words ‘want of jurisdiction” 
may have intended to indicate that 
there were matters involved of 
which it had no jurisdiction). 

75. Holy Nazarene Tabernacle 
Church vy. Thornton, 190 Ill. A. 68. 

[a] A decree for costs in favor 
of defendant implies a dismissal of 


me bill.. Carver v. Lasater, 36 Ill. 
76. Dailey v. Koepple, 164 Ala. 


317, 51 S 348, 

Wien tli Vera Vea. ise oye wide 
(U. S.) 827, 18 L. ed. 469 (holding 
that in the description of boundaries 
of real estate in a decree, courses 
and distances must yield to monu- 
ments). 

78 See supra § 820. 

79. Winslow v. Leland, 128 Il. 
304, 21 NE 588; Dinet vy. Eigenmann, 
80 Ill. 274; Whalen v. Billings, 104 
Til. A. 281; Raymond v. Blancgrass, 
36 Mont. 449, 93 P 648, 15 LRANS 
ST6s hap. Marrars: to. Seuss 

{a] In the administration of as- 
sets of deceased persons a final de- 
cree in equity ranks as a judgment. 
Ex p. Farrars, 13 S. C. 254; Woddrop 
v. Ward, 3 S. C. Eq. 203. 

Enforcement see infra § 865. 

80. Minnesota Co. v. St. Paul Co., 
2) Wall.-.(U.. S:)- 609, 17 Ts. ed? ssies 
Campbell v. Golden Cycle Min. Co., 
141 Fed. 610, 73 CCA 266. 

{a] Jurisdiction of federal court. 
—(1) A suit to construe a decree of 
a federal court may be brought in a 
federal court. Minnesota Co. v. St. 
PanulCo.,. 2" Walls © Sty7*609. Wyk. 


ed. 886; Campbell v. Golden Cycle 
Min. Co., 141 Fed. 610, 73 CCA 260. 
(2) <A federal court may take juris- 


diction of a bill to construe a decree 
of a federal court, regardless of the 
citizenship of the parties to such 
bill. Minnesota Co. v. St: Paul Co., 
supra. 


For later cases, developments and changes in the law see cumulative Annétations, same title, page and note number. 


yD 
§§ 862-863] 


| 


| 


the court takes effect from 


i <. > ok 


suit. -It may be maintained against any person 
claiming under or interested in the decree sought 


to be construed.*? 


[§ 863] 2. In Relation to Title. 
tablishing an existing title operates of itself and 
carries with it the right of possession.’ A decree 
may also directly affect a title by annulling the in- 
strument creating it,’4 or by reforming it.*® 
in the absence of statute, the court has no power 
to create or transfer title; a decree for that pur- 


F pat to enforce decrees see infra 
81. Minnesota Co. v. St. Paul Co., 


2 Wall. (U. S.) 609, 17 L. ed. 886. 

82. Campbell y. Golden. Cycle 
Min. Co., 141 Fed. 610, 73 CCA 260. 

83. Root v. Woolworth, 150 U. S. 
401, 14 SCt 1386, 37 L. ed. 1123. 

84. Walker v. Williams, 30 Miss. 
165; Macklin v. Schmidt, 104 Mo. 361, 
16 SW 241; Gwinner v. Michael, 103 
Va. 268, 48 SE 895; Hoyt v. Jones, 
31 Wis. 389. See Cancellation of In- 
struments § 236. 

85. Teel v. Dunnihoo, 221 Ill. 471, 
77 NE 906, 112 AmSR 192. See Refor- 
mation of Instruments [34 Cyc 993- 


MOTTE 
86. Herebee v. Procter, 19 N. C. 
448. And see cases infra this note. 


“The court of equity does not act 
upon things, but upon persons. It 
does not adjudicate, that land in con- 
troversy legally belongs to one of the 
parties; but that it belongs to him 
equitably; and thereupon it decrees, 
that the party in whom the legal 
title or power is, shall convey, so as 
to make the equitable owner, there- 
by, the legal owner, The decree does 
not, therefore, constitute a title at 
law; nor enter into it. The title 
passes by the deed, which the de- 
cree compels the party to the suit to 
execute. If the deed be made by a 
person who had not the estate, nor 
@ power to convey, it will not pass 
the title at law, although made un- 
der the direction of a court of 
equity. The person claiming under 
it must resort to that court for the 
protection of the rights ascertained 
in the decree, or derived under it.” 
Ferebee v. Procter, 19 N. C. 439, 448. 

[a] Realty.—Langdon v._ Sher- 
wood, 124 U: S. 74, 8 SCt 429, 31 L. 
ed. 344; Hart v. Sansom, 110 U. S. 
151, 3° SCt 586, 28 L. ed. 101;' Gay 
v. Parpart, 106 U. S. 679, 1 SCt 456, 
27 L. ed. 256; Tardy v. Morgan, 23 
RE. Cas. No. 13,752, 3 McLean 358; 
Collier v. Alexander, 138 Ala. 245, 36 
S 367; Prewitt v. Ashford, 90 Ala. 
294, 7 S 831; Warfield-Pratt-Howell 
Co. v. Williamson, 233 Ill. 487, 84 
NE 706; Case v. Collins, 37 Ind. A. 
491, 76. NE 781; Mummy vy. Johnston, 
3 A. K. Marsh. (Ky.) 220; Wallis v. 
Wilson, 34 Miss. 357; Morris v. 
Whité, 96 N. C. 91, 2 SE 254; Fere- 
bee v. Procter, 19 N. C. 439; Shepherd 
vy. Ross County, 7 Oh. 271; Barbour v. 


Tompkins, 58 W. Va. 572, 52 SE 
707, 8 LRANS 715. ; 
{b] Personality. — Harrison v. 


Hord, 12 B. Mon. (Ky.) 471; Faunt- 
leroy v. Henderson, 12 B. Mon. (Ky.) 
447: Mummy v. Johnson, 3 A. K. 
Marsh. (Ky.) 220; Great Falls Mfg. 
Co. v. Worster, 23 N. H. 462; Wood 
v. Warner, 15 N. J. Eq. 81; Mitchell 
v. Bunch, 2 Paige (N. Y.) 606, 22 
AmD 669; Jelke v. Goldsmith, 52 Oh. 
St. 499, 40 NE 167, 49 AmSR 730; 
Mead v. Merritt, 2 Paige (N. Y.) 402. 

{[c] Scope of decree.—The decree 
requires the conveyance of only such 


-title as the person ordered to make 


the conveyance has. Burden v. Mc- 
Elmoyle, 8 S. C. Eq. 375. 

{d] When title passes.—A_ con- 
veyance executed under an order of 
its de- 
livery and not from the date of the 
order. Burden v. McElmoyle, 8 S. C. 
Eq. 375. 

[e] Decree as part of title.—The 
chancery suit does not constitute a 


EQUITY 


decree alone.®® 
A decree es- 


But, 


part of the title, and need not be 
presented as such, although the pro- 
ceeding in chancery may be looked at 
as showing the ground on which the 
conveyance was made, and a knowl- 
edge of facts, which, if traced and 
understood, will lead to knowledge 
of title, is sufficient to charge a pur- 
chaser. Tardy v. Morgan, 23 F. Cas. 
No. 138,752, 3 McLean 358. 
§ eee acts in personam see supra 
3. 

87. Colo.—Clayton y. Spencer, 2 
Colo. 3878. 

1ll.—Teel v. Dunnihoo, 221 Ill. 
471, 77 NE. 906, 112 AmSR 192. 

Ky.—Johnson v. McGilvary, 1 
Jae warshey32i. 

Md.—Owings’ Case, 1 Bland 370, 17 
AmD 311. 

Mass.—Wilson  yv. 
Automatic F. Alarm Co., 
515, 24 NE 784, 8 LRA 309. 


Martin-Wilson 
151 Mass. 


Miss.—Hooker v. Yale, 56 Miss. 
197; Wallis v. Wilson, 34 Miss. 357. 
S. C.—Miller vy. Cramer, 48 §S. C. 


282, 26 SE 657. 

Va.—Goodwin v. McCluer, 8 Gratt. 
(44 Va.) 291. 

W. Va.—Guinn v. Bowers, 44 W. 
Va. 507, 29 SE 1027. 

[a] Statute as source of power.— 
“It is undoubtedly true... that as 
a general rule, when a transfer of 
property is necessary, the court can- 
not order a conveyance of it by a 
person other than the owner, except 
under the express or implied au- 
thority of a statute.’ Wilson v. Mar- 
tin-Wilson. Automatic F. Alarm Co., 


151 -Mass. 515, 517, 24 NE 784, 8 
LRA_ 309. 
{[b] Scope of master’s deed.—Hurd 


St. (1903) ¢c22 § 46, expressly pro- 
vides that a deed made by a master 
in chancery for and on behalf of a 
party ordered to execute a deed by 
the court, who has made default, 
shall have only the effect to convey 
the title which the party ordered to 
make the deed would have conveyed 
had he complied with the order and 
executed a deed. Teel v. Dunnihoo, 


221 Ill. 471, 77 NE 906, 112 AmSR 
192. : 
[c] Where a decree is void as to 


some defendants, and valid as to the 
others, the deed will not pass the 
title of the former, but will pass the 
title of the others. Downing v. Ford, 
9 Dana (Ky.) 391. 

{d] Correction of deed.—If a 
commissioner’s deed contains an er- 
roneous description he may correct 
it by a subsequent deed. Guinn v. 
Bowers, 44 W. Va. 507, 29 SE 1027. 

[e] Where a court is abolished 
after rendering a decree adjudging 
a title, the court succeeding to its 
jurisdiction cannot enter an order 
for a commissioner to make convey- 
ance of the title, where the record 
in the suit has not been transferred 
pursuant to the provisions of the 


statute. Yocam v. Chapline, 2 Bibb 
(Ky.) 156. 
[f] Necessity of notice.—(1) An 


order for the enforcement of a de- 
eree by conveyance by a commis- 
sioner should not be made ex parte. 
Yocam v. Chapline, 2 Bibb (Ky.) 
156. (2) Where a decree directed 
an executor to convey land to one 
of the other parties, the heirs of 
the latter may, after the executor’s 
death, avail themselves of leave 
given to the parties to said decree 
to apply at the foot thereof for 


| where none of 


[21C.3.] 691 


pose must direct the making of a conveyance, and 
the title passes by the conveyance and not by the 
The modern tendency, however, is 
to avoid this ¢ifcuituous and often unsatisfactory 
method of giving effect to a decree adjudging title, 
by the enactment of statutes authorizing courts of 
equity to order a conveyanve to be made by a mas- 
ter or other person appointed for that purpose,’? 
or even providing that the decree shall itself op- 
erate aS a conveyance,*® and such statutes are 


further orders, and, without notice, 
ask that the master execute to them 
the conveyance previously ordered, 
1er the parties to the 
original suit had any interest in the 
property, title to which had been 
vested in the applicants by a decree 
and adverse possession. Miller v. 
Cramer,.48 S..C. 282,26 SE: 657: 

[g] An assignee seeking an order 
for a conveyance by a commissioner 
must show his interest and right. 
Yocam v. Chapline, 2 Bibb (Ky.) 156. 

{h] Harmiess error.—A direction 
to a commissioner to execute a con- 
veyance in the event of defendant’s 
failure to execute it, if error because 
of the absence of statutory author- 
ity, was harmless where the decree 
adjudged that defendant had nothing 
ne convey. Hager v. Shindler, 29 Cal. 


88. U. S.—Langdon v. :Sherwood, 
124, U.S». 74; SsSCt 429, 31 Tiedt 
344 (construing Nebraska statute). 

Ala.—Prewitt v. Ashford, 90 Ala. 
294, 7 S 8381. : 
iycipeaee ebony v. Spring, 38 Ark. 
Conn.—King v. Bill, 28 Conn. 593. 

Mass.—Eastern Bridge, etc., Co. v. 
Worcester Auditorium Co., 216 Mass. 
426, 103 NE 913. 

Mo.—Macklin v. Schmidt, 104 Mo. 
361, 16 SW 241; Macklin v. Allen- 
berg, 100 Mo. 337, 13 SW 350; Gitt 
v. Watson, 18 Mo. 274. 

N. J.—Kloepping v. Stellmacher, 36 
N. J. L. 176; Weehawken Ferry Co, 
VenSisson,. MeN apbqe n47Ser[attr 13 
N. J. Eq. 168]. : 

S6S-NaiG: 


N. C.—Morris v. White, 
Goldsmith, 52 Oh. St. 


91502) -SH3254- 

Oh.—Jelke v. 

499, 40 NE 167,.49 AmSR 730; Penn 
v. Hayward, 14 Oh. St. 302; Ran- 
dall v. Pryor, 4 Oh. 424; Taylor v. 
Boyd, 3 Oh. 337, 17 AmD 603. 

Or.—Doscher v. Blackiston, 7 Or. 
403. 

Tenn.—Whitmore v. Johnson, 10 
Humphr. 610; Claiborne vy. Crockett, 
Meigs 607. 

[a] A decree of a federal court 
(1) affecting land in a state where 
a court of equity has power by its 
decree to transfer title to land, may 
effect such a transfer. Langdon v. 
Sherwood, 124 U. S. 74, 8 SCt 429, 
3i L. ed. 344. (2) Where the opera- 
tion of a statute is confined to par- 
ticular state courts a decree of a 
federal court sitting in such state 
does not operate as a conveyance, 
Sheperd v. Ross County, 7 Oh, 271. 

{b] Description of land in decree. 
—When real property is transferred 
from one party to another by a de- 
cree, the judgment roll should con- 
tain a description of the land trans- 
ferred. Bamford v. Bamford, 4 Or. 
30. 

[ec] Construction of decree. 
Where, by force of a statute, a de- 
eree directing a conveyance to be 
made vests the estate, the same 
principles of interpretation must be 
applied to the decree as if its terms 
were duly and fully embodied in a 
conveyance. Price v. Sisson, 13 N. J. 
Eq. 168 [aff 17 N. J. Eq. 475]. 

{d] Effect of reversal—(1) The 
operation of a decree as a conveyance 
is subject to the contingency of a 
revesting of the title on reversal of 
such decree. Daniels v. Stevens, 19 
Ohs-222*) Taylor wv...Boyd;"3 Oh. 337, 
17 AmD 6038. (2) Reversal is in- 


692 [210.J.] 


valid.’® Statutes of this character do not necessarily 
take away power to enforce the specific execution 
A consent decree 
may pass title by reason of its contractual nature.** 
A decree in equity 
being the judgment of a court of equity,®? where 
the court has jurisdiction of the subject matter and 
its adjudication is not subject to 
collateral attack ;°* and when on the merits it is res 
judigata,°* and may be pleaded in bar to another 
sult upon the same cause of action.®® 
siveness of a decree is not affected by the fact that 
it is contrary to the generally accepted principles 
of equity jurisprudence,®® nor by leave reserved at 


of the decree by attachment.?? 


[§ 864] 3. Conclusiveness. 


of the parties, 


effective to revest title as against 
a purchaser from the party in whom 
the title is vested by the decree prior 
to a writ of error or other legal steps 
to avoid the decree. Wadhams vy. 
Gay, 73 Ill. 415. (3) A purchaser 
from the party in whom the title is 
vested by the decree, before service 
of the citation of a writ of error, is 
not affected by reversal of the de- 
ecree,on such writ. Taylor v. Boyd, 
Supra. (4) Effect of reversal gen- 
oo see Appeal and Error §§ 3249- 


[e] Necessity of following stat- 
ute.—(1) Where the statute requires 
that the party be first ordered to 
eonvey within a certain time, and 
that, upon his failure to do so, the 
decree shall become operative as a 
eonveyance, a decree expressly pur- 
porting to transfer the title will be 
ineffectual where there has’ been no 
order to convey and failure to com- 
ply therewith. Prewitt v. Ashford, 
90: Ala. 294, 7 S 831. (2) Where the 
decree on its face showed that it 
did not conform to the statute (Code 
§ 427), in that it did not declare that 
it should be regarded as a deed, it 
did not operate as a conveyance. 
erces v. White, 86 N. C. 91,:2 SE 

4, 

{f{] When title passes.—The title 
passes as of the date of the decree; 
it does not relate back to the com- 
mencement of the: suit. King v. Bill, 
28°. Conns) 593. 

{g] Where defendant conveys his 
title, pendente lite, to a third person, 
his subsequent conveyance pursuant 
to the decree in the cause passes 


only an equitable title. King v. 
Bill, 28, Conn. 598. 

89. Langdon v. Sherwood, 124 
Ose S174, SS SCE 429 Solon Lied, 
344, 


90. Penn’ v. Hayward, 14 Oh. St. 
302; Randall v. Pryor, 4 Oh. 424. 

91. See infra § 966. 

92. See supra § 820. 

93. Ill—Horn v. Horn, 
268, 84 NE 904. 

Me.—Bailey v. Merchants’ Ins. Co., 
110 Me. 348, 86 A 328. 

Mass.—Corbett  v. 196 
Mass. 319, 82 NE 37. 

Mich.—Harrington y. Dickinson, 
155 Mich. 161, 118 NW 931. 

Miss.—Eubanks v. McLeod, 69 S 
289; Eubanks v. McLeod, 105 Miss. 
826,, 63 S 226. 

Tenn.—Puckett v. Wynns, 132 
Tenn. 513, 178 SW 1184; Reinhardt 
v. Nealis, 101 Tenn. 169, 46 SW 446. 

W. Va.—Rector Coal Land Co. v. 
Jones, 79 W. Va. 618, 92 SE 102; 
Dudley v. Browning, 79 W. Va. 331, 
90 SE 878; Turner v. Stewart, 51 
W. Va. 493, 41 SE 924; St. Lawrence 
Boom, ete; Co. v. Holt, 51 W. Vai 


352. 41 SE 351. 
[23 Cye 1055 et 


See Judgments 
seq]. 

94. U. S.—French v. Stewart, 22 
Wall. 238, 22 L. ed. 854; Pennington 
v. Gibson, 16 How. 65, 14 L. ed. 847; 
Hopkins v. Lee, 6 Wheat. 109, 5 L. 
ed. 218; Lewis v. Holmes, 224 Fed. 
410, 140 CCA 8; St. Louis, ete., R. Co. 
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“For later cases, developments‘and changes in the law see cumulative Annotations, same. title, page.and note number, 


EQUITY 


[§ 865] 


The conelu- | Decrees °—1. 


of the court.* 
-executing,® 


v. Wabash R. Co., 152 Fed. 849, 81 
CCA 643 [mod on other grounds 217 
WAS 4 ls e8 OS Ot 7ol0KeID4 0 leweds 
752]; Compton v. Jesup, 68 Fed. 2638, 
15 CCA 3897; Jones v. Brittan, 13 F. 
Cas. No. 7,455, 1 Woods 667. 


Z roma abi v. Lewis, 538 Ala. 
15. 
Ark.—Boynton y. Chicago MiAill, 


ete., Co., 84 Ark. 203, 105 SW TT. 

Del.—Cochran v. Couper, 2 Del. Ch. 
Dike 

Fla.—Barnard y. King, 68 Fla. 446, 
67 S 136. 

Iil.—Waller v. River Forest, 259 
Tll. 223, 102 NE 290; Teel v. Dunni- 
hoo, 230 Ill. 476, 82 NE 844, 120 
AmSR 319; Harding v. Fuller, 141 
LI 1308, 308, NE a0s33 Tenkins: y iv: 
International Bank, 111 Ill. 462; 
Wadhams v. Gay, 73 Ill. 415. 

Kan.—Salina First Nat. Bank v. 
Kingman, 62 Kan. 571, 64 P 65. 

s Ky.—Rogers v. Rogers, 15 B. Mon. 

64. 
Md.—Fledderman vy. Fledderman, 
112 Md. 226, 76 A 85; Martin v. 
Evans, 85 Md. 8, 36 A 258, 60 AmSR 
292, 36 LRA 218; Royston v. Harner, 
75 Md. 557, 24 A 25. 

Mass.—Corbett vy. Craven, 196 
Mass. 319, 82 NE 387; Corbett v. 
Craven, 193 Mass. 30, 75 NE 748; 
Low v. Low, 117 Mass. 306, 59 NE 
Dike 

Mich.—Dunlap y. Byers, 110 Mich. 
109, 67 NW 1067. 

Mo.—Connecticut Mut. L. Ins. Co. 
v. Smith, 117 Mo. 261, 22 SW 623, 38 
prions 656. 

H.—Cummings  v. 63 
N. Ne. 98. 


N. J.—New York Mut. F. Ins. Co. 
v. Newton, 50 N. J. L. 571, 14 A 
756; Beall v. New York, etc., Water 
Coy. SPAN Ad. Hay 3907 10th At S%63 
Hudson Trust Co. v. Boyd, 80 N. J. 
iq. 267, 84 A 715. 

Tenn.—Donaldson v. Nealis, 108 
Tenn. 638, 69 SW 732; Robertson v. 
Winchester, 85 Tenn. 171, 1 SW 781; 
Parkes v. Clift, 9 Lea 524; Frazier 
v. Sypert, 5 Sneed 100; Knight v. 
Atkisson, 2 Tenn. Ch. 384. 

Tex.—Shook v. Shook, (Civ. A.) 
145 SW 699; Haynie v. McAnally, 
(Civ. A.) 27 SW 4381. 

Va.—Linkous v. Stevens, 116 Va. 
898, 83 SE 417; Stout v. Stout, 104 
Va. 480, 51 SE 833; Diamond State 
Iron Co. v. Alex. K. Rarig Co., 93 
Va. 595, 25 SH 894. 

W. Va.—McSwegin v. Howard, 70 
W. Va. 783, 74 SE 948; Barbour v. 
Tompkins, 58 W. Va. 572, 52 SE 707, 
38 LRANS 715; Law v. Law, 55 W. 
Va. 4, 46 SE 697; Snyder v. Middle 
States Loan, etc., Co., 52 W. Va. 655, 
44 SE 250; Turner v. Stewart, 51 
W. Va. 4938, 41 SE 924; St. Lawrence 
Boom, ete., Co. v. Holt, 51 Va. 352, 
41 SE 351; Bodkin y. Rollyson, 48 
W. Va. 453, 37 SE 617; Dunn vy. Re- 


Parker, 


nick; 40 Wr Vai %849)).' 227 .Sh)66; 
Skaggs v. Mathews, 39 W. Va. 448, 
19 SE 545. 

See Judgments [23 Cyc 1215 et 
seq] ; 


“The conservative principle, that 
matters. whieh have received a ju- 


‘[8§ 863-865 


the foot thereof to reinstate the cause for the pur- 
pose of enforcing the decree. But a decree is not 
res judicata where it is not within the pleadings,°® 
nor where it does not fully and definitely settle the 
matters between the parties,®® nor where it is a dis- 
missal without prejudice.* 

Foreign decrees. 
decrees is determined by the principles applicable 
to judgments in general.” 

F. Enforcement and Performance of 
In General. 
its decree is a necessary incident to the jurisdiction 
Except where the decree is self- 
jurisdiction of the cause continues for 


The conelusiveness of foreign 


The power to enforce 


dicial determination cannot be called 
again into controversy by the same 
parties or their privies, is as obliga- 
tory in equity as at law. The ad- 
judication may be founded in error, 
or may have wrought wrong or in-- 
justice; but some special cause for 
equitable interference—some cause 
of which the party complaining could 
not have had the benefit, when the 
judgment was rendered—must be 
shown, or the judgment will remain 
a positive bar to future litigation at 
law or in equity.” Waring v. Lewis, 
53 Ala. 615, 623. 

[a] Res judicata as to cross bill. 
—Where the answer and cross bill 
state the same facts, and matters 
stated therein are adjudicated on bill 
and answer, the decree renders mat- 
ter res adjudicata as regards the 
cross bill. Barnard y. King, 68 Fla. 
446, 67 S 136. ’ 

95. Smith y. Kernochen, 7 How. 
(U. S.) 198, 12 L. ed. 666; Cochran 
v. Couper, 2 Del. Ch. 27; Cheney Vv. 
Patton, 134 Ill. 422, 25 NE 792; Hud- 
son Trust Co. v. Boyd, 80 N. J. Kq 
267, 84 A 715. See Judgments [28 
Cyc 1106 et seq]. 

[a] In an action at law (1) a 
decree in equity adjudicating the 
subject matter of the action. may be 
pleaded in bar. Smith vy. Kernochen, 
7 How. (U. S.) 198, 12 L. ed... 666; 
Hopkins y. Lee, 6 Wheat. (U. s.) 
109, 5 L. ed. 218. See also Judg- 
ments [23 Cye 1110]. (2) But a 
decree dismissing a bill because of 
remedy at law is no bar to the sub- 
sequent assertion of that remedy. 
Smith v. Kernochen, supra; Wright 
v. Deklyne, 30 F. Cas. No. 18,076, Pet. 
Ce Geil 99e 

96. Tonnele v. Wetmore, 195 N. ¥. 
436, 88 NE 1068 [aff 124 App. Div. 
686, 109 NX¥S 349];,Lemmon v. Her- 
bert, 92 Va. 653, 24 SE 249; Boal v. 
Wood, 70 W. Va. 383, 73 SE 978, 42 
LRANS 439; St. Lawrence Boom, 
GtG ry Cor Ve Holt, 51 W.. Vax 352, 
SE 351. See also Judgments 
Cyc 1125, 12367]. 

97. Stout v. Stout, 104 Va. 480, 51 
SE 833; Echols v. Brennan, 99 ‘Va. 
150, 37 SE 786. 

Finality of decree see supra § 822. 

98. Ferguson  y. Massachusetts 
Mut. eda) “Ins! (Co. S22. eheruneaGNe ey) 
320. See generally supra § 854, 

99, Reinecke v. Reinecke, 105 
Miss. 798, 68 S 215. 

1. See supra § 815. 

2. See De Vall v. De Vall, 57 Or. 
128, 109 P 755, 110 PB 705... And see 
Judgments [23 Cye 1544 et seq]. 


: att Consent decrees see infra 
4 Root v. Woolworth, 150 U. S. 
401 MAAS Ct oA86s\ STi Lies ed. (023% 


Hooper v. Yonge, 69 Ala. 484; Com: 
v. .Lewis,)\253). Ba. 275, 98xA. 31: 

5. Ames Realty Co. v. Big Indian 
Min. Co., 198 Fed, 367. But see Penn 
v. Hayward, 14 Oh. St. 302; and Ran- 
dall v. Pryor, 4 Oh. 424 (both holding 
that a statute giving a decree for 
title the effect of a conveyance, did 
not take away the power to enforce 
the decree by attachment for con- 


ed 
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oe 
§§ 


this purpose,® or leave may be expressly reserved to 
reinstate the cause for the purpose of enforcing 
the decree,’ or to make such further orders as may 
be necessary,® or to apply at the foot of the de- 
A decree may be so far 
final as to be appealable, and yet the court may 
make other orders or decrees to carry it into ef- 
And the court may change the manner 
é But the court’s power 
in the matter of enforcing a decree is circumscribed 
by the scope of the decree,!? and new and different 
hhabilities cannot be created under the guise of en- 
forcement ;** nor will a provision for appeal to the 
court for further relief to effectuate the degree, 
warrant material changes therein. 
ported by affidavits setting forth the facts on which 
the movant relies is ordinarily sufficient to invoke’ 
the action of the court.1®* Further directions con- 
sequential upon the decree should be made by dis- 
tinct order, without altering the decree? __ 

The costs of enforcement may be distributed ac- 
cording to the equities of the case.18 


eree for further orders.® 


feect.1° 
and time of enforcement. 


tempt in refusing to make the con- 
veyance). 

fa] Mllustration.—A decree  ad- 
judicating priorities among conflict- 
ing claimants to water rights and 
quieting titles thereto, which estab- 
lishes the status of the parties and 
property involved, is self-executing, 
and the court has no further power 
to appoint commissioners to compel 
rotation in the use of the water. 
Ames Realty Co. v. Big Indian Min. 
Co., 198 Fed. 367. 

6 U. S.—Pease v. Rathbun-Jones 
Engineering Co., 228 Fed. 273, 142 
CCAL 56h [at 243 2Us2s.,. 203,131 SCt 
283, 61 L. ed. 715]; Mootry v. Gray- 
son, 104 Fed. 6138, 44 CCA 83; Na- 
tional Waterworks Co. vy. Kansas 
City, 65 Fed. 691. 

Ariz.—Tube- City Min., ete., Co. v. 
Otterson, 16 Ariz. 305, 146 P 203, 
LRAI916E 303. 

Ga.—Cain v. Farmer, 74 Ga. 38. 

Ill.—Peo. v- Lyons, 168 Ill. A. 396. 


Ind.—Union Trust Co. v.. Curtis, 
182 Ind. 61, 105 NE 562, LRA1915A 
699. 

. Ky.—Wickliffe v. Lee, 6 B. Mon. 
543;,.. Cord. v. Goggin, 12 Ky. Op. 
146. — 


~ Md.—Dawes v. Thomas, 4 Gill 338. 
Mich.—Pinel v. Pinel, 178 Mich. 

596, 146 NW 117; Cadotte v. Cadotte, 

120 Mich. 667, 79 NW 932. 
Miss.—Goff v. Robins, 33 Miss. 153. 


N. J.—Dorsheimer v. Rorback, 24 
ING Jn GENG.+ OSs 

N. Y.—Ludlow vy. Lansing, Hopk. 
231. 


N. D.—Orfield v. Harney, 33 N. D. 
568, 157 NW 124, 126 [cit Cyc]. 

Tenn.— Deaderick v. Smith, 6 
Humphr. 138. 

Va.—Newman y. Chapman, 2 Rand. 
(23 Va.) 93, 14 AmD 766. 

W.,. Va.—Trimble v. Patton, 5 W. 
Va. 432. 

[a] Disbursement of money.—The 
court may appoint a commissioner 
to receive money ordered to be paid, 
supervise the disbursement, and see 
that proper releases are given. Na- 
tional Waterworks Co. v. Kansas City, 
65 Fed. 691. : 

[b]. Counsel and officers having a 
right to fees may obtain a rule re- 
quiring the prevailing party to en- 


force his decree. Cain vy. Farmer, 
74 Ga. 38. 
[c] Inquiry as to whether decree 


has been-executed.—‘‘The jurisdiction 
of a court is not exhausted by the: 
mere entry of a judgment. It always 
has power to inquire whether that 
judgment has been executed, and the 
-contention here isS—and it is the 
basis of this suit—that the judgment 
which was rendered in the prior suit 
has not. beén executéd. It would. be 
an anomaly, to-hold that a court hay- 


EQUITY 


A motion sup- 


ing jurisdiction of a controversy and 
which renders a judgment in favor 
of A against B has no power to in- 
quire whether that judgment has 
been rightly executed by a payment 
from B to C.” Pam-to-pee y. U. §8., 
UST Us TS Olds, 88250 2a Ct 142) 24% 
Lis Cd..221) bauot, Whitmire: Vv. UsiS., 
44 Ct. Cl. 458, 464]. 

{d] Where a court ceases to exist 
after rendering a decree, the court 
succeeding to its jurisdiction cannot 
enforce such decree by the usual or- 
ders and processes unless the record 
in the suit has been transferred as 
provided by the statute. Yocam v. 
Chapline, 2 Bibb (Ky.) 156. 


7. Stout v. Stout, 104 Va. 480, 51 
SE 833. 
8 Salt Lake City v. Utah, ete., 


Canal 'Co., 43 Utah 591, 137 P 638. 

9. Miller vy. Cramer, 48 S. C. 282, 
26 SE 657. 

10. Dempster vy. Lansingh, 150 Ill. 
A. 55 [aff 244 Ill. 402, 91 NE 488]. 

[a] MTllustrations.—(1) ‘A familiar 
instance of such condition often 
arises in foreclosure proceedings. 
The decree setting the rights of the 
parties, fixing the amount of indebt- 
edness and ordering its payment and, 
in default, a sale of the mortgaged 
premises, is so far final as to be ap- 
pealable, notwithstanding the fact 
that the ultimate final order in the 
cause is the decree approving the 
sale of the mortgaged premises.” 
Dempster vy. Lansingh, 150 Ill. A. 55, 
67 [aff 244 Ill. 402, 91 NE 488]. (2) 
“So in a bill for an accounting in 
matters of partnership or a decree 
of sale of real estate in the estates 
of minors, intestates and _ those 
laboring under legal disabilities. The 
decree. which finds and settles the 
rights of the contestants is final 
and appealable, but the court al- 
ways: retains jurisdiction to enter 
such further orders or decrees, to the 
end that complete justice may be 
done between all the parties, neces- 
sary to carry into practical effect 
the original decree of the court.” 
Dempster v. Lansingh, ‘supra. 

11. See infra § 866. 

12. See infra § 869. 

13. Groce y. Field, 13 Ga. 24 (an 
order for enforcement going beyond 
the decree is void). 

14. Turner v. Indianapolis, ete., R. 
Go.,, 24. #. Cas, «No. 14,259, 8 Biss. 
380; Walker v. Chicago Courier, 9 
Lit. A. 418; Mummys vy. Morgan, 3 
Litt. (Ky.) 295. i 

{a]- Thus the court cannot, in a 


‘summary way, decree land to be sold 


to pay the amount which by a former 
decree. had. been. directed; to be paid, 
on a particular- day by .the person 
who had recovered the land, for im- 
provements made. on.it, » Where: such 


’[§ 866] 2. Manner—a. 
risdiction of a court of equity to enforce its de- 
crees is coextensive with its jurisdiction to deter- 
mine the rights of the parties,!® and the court will, 
therefore, carry its own decrees into full execution 
without seeking the codperation of any other tri- 
bunal.2° Except in so far as its powers may be cir- 
cumscribed by established equity practice or stat- 
ute, the method of enforcing its decrees rests large- 
ly in the discretion of ‘the court;?! and the court, 
being clothed with the inherent power to control its 
own process, may so direct the execution of the de- 
cree that no injustice will be done and no abuse 
thereof will be perpetrated.” 
of the court of chancery the only method by which 
a decree which was not self-executing could be en- 
forced, was by process of contempt.?? 
cause decrees in equity operated only in personam.”* 
The most general method of enforcing decrees is 
still by attachment or other similar process against 
the person,?> or in an appropriate case a writ of 


[21 C. J.] 
In General. 
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The ju- 


In the earlier days 


This was be- 


a measure is necessary and proper 
it must be by bill filed to carry the 
former decree into effect. Mummys 
v. Morgan, 3 Litt. (Ky.) 295. 

15. Eureka Fire Hose Co. y. Eu- 
reka Rubber Mfg. Co., 72 N. J. Eq. 
555, 65 A 870. ; 

16. Salt Lake City v. Utah, 
Canal Co., 43 Utah 591, 137 P 638. 

[a] Absence of affidavits is not 
necessarily fatal where the parties 
appear to the motion and introduce 
evidence. Salt Lake City v. Utah, 
oe Canal Co., 43 Utah 591, 137 P 

17. Sprague v. Jones, 9 Paige 
(N. Y.) 395; Clark v. Hall, 7 Paige 
CN. Y.) 382: 

18. Salt Lake City v. Salt Lake 
City Water, ete. Co., 24 Utah -249, 
67 P 672, 61 LRA 648. 

[a] Tllustration.—Where the de- 
cree for the systematic distribution 
of water among the parties to the 
suit was made necessary by the acts 
of some of the parties, it was held 
that it was not error to impose upon 
them the costs of carrying the de- 
eree into effect through the aid of 
commissioners. Salt Lake City v. 
Salt Lake City Water, ete., Co., 24 
Utah 249, 67 P 672, 61 LRA 648. 

19.. Ferrell vy. Allison, 21 Wall. 
(U. S.) 289, 22 L. ed. 634; Com. v. 
Lewis, 253 Pa. 175, 98 A 31. 

20. Terrell v. Allison, 21 Wall. 
289, 22 L. ed. 634; Harding v. Fuller, 
141 Ill. 308, 80 NE 1053; Beatty v. 
De Forest, 27 N. J. Eq. 482; Com. v. 
Lewis, 253. Pa. 175, 98 A 31. 

21. Raymond vy. Blancgrass, 36 
Mont. 449, 938 P 648, 15 LRANS 976; 
Com. +v:.. aewis, .253> Pa. 275,98 <A: 
31; State v. King County, 102 Wash. 
331, 172 P 257;° Re Salli, 59 Wash. 
539, 110 P 32, 626, 140 AmSR 885. 


ete, 


22. Sewell v. Hoffman, 157 Ala. 
196. 47 S 282. 
23. Aspinwall vy. Aspinwall, 53 


N. J. Eq. 684, 33 A 470; De Vall v. 


Del Valls (57 Ord 128109 +P '755,0000 
Br0ns 

24. Aspinwall vy. Aspinwall, 53° 
N. J. Eq. 684, 33 A 470. See also 


supra § 183. 

25. I1l.—Warfield-Pratt-Howell Co. 
v. Williamson, 233 Ill. 487, 84 NE 
706; Autenrith y. Wilder, 155 Ill, A. 
545; Whalen v. Billings, 104 Ill. A. 
281. 

Ind.—Ellingham vy. Dye, 178 Ind. 
336,°-99 NE 1, AnnCasi915C 200. 

N. J.—Hagegerty v. Badkin, 72 N. J. 
Eq. 473,.66 A 420. 

N. Y.—Hammond vy. Morgan, 101 
N. Y. 179, 4: NE 328, 3 HowPrNS 438 


[rev 51 N. Y. Super. 472]: 
Oh.—Penn y. Hayward, 14 Oh. St. 
802) ccarkw 
Pa.—Com. y. Lewis, 253 Pa. 175, 
98: Ay8L;-Com. ‘v.. Smah,. 26. Pa; 31; 
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sequestration may issue.?* But a writ of assistance 
has long been available to enforce decrees adjudg- 
ing right of possession or fitle,?’ and it is familiar 
practice, authorized now in most jurisdictions, where 
the court directs a conveyance of land, to appoint 
a commissioner or master to execute the convey- 
ance if the party directed to make it refuses or is 
incompetent to do so, or the decree itself is made 
to operate as a conveyance.?® By statute or rule of 
court, in most jurisdictions, a money decree is en- 


Com. y. Dieffenbach, 38 Grant 368; 
Scott v. Jailer, 1 Grant 237; Leslie 
Vi Mahoning ik. ‘Co. 22 Pa: Co. 300: 
Va.—Horton v. Horton, 4 Hen. & M. 
(14 Va.) 4038. 
See also generally Contempt §§ 12-— 


[a] The federal courts (1) may 
enforce their decrees in equity by at- 
tachment for contempt. Worcester 
Vv." Druman, 30 HY Cas. No. 18,043; 
1 McLean 488; In re Cary, 10 Fed. 
622; Fischer v. Hayes, 6 Fed. 63, 
LO Biatcht. 13.8 (C2). Phe wrishity is 
recognized in Equity Rule 7 of the 
United States Supreme Court [29 


S. C. xxv], which provides that a 
writ of attachment, or writ of se- 
questration, or writ of assistance, 


may issue for the purpose of com- 
pelling obedience to any interlocu- 
tory or final decree, and in Rule 8 
[29 S. C. xxvi] which provides, inter 
alia, that if a decree be for the per- 
formance of any specific act, and has 
not been complied with, an attach- 
ment may issue against the delin- 
quent party, and he shall not be 
discharged until full compliance with 
the decree and payment of costs, and, 
if he cannot be found, a writ of 
Sequestration may issue against his 
estate to compel obedience.’ Com. v. 
Lewis, 253 Pa. 175, 186, 98 A 381, 35. 

{b] In Pennsylvania the act of 
June 16, 18386 (P. L. p 798) § 23, and 
ack of Wuly? 12,1342" CP. sep! 339); 
limiting the power to attach for con- 
tempt of court, do not apply: to at- 
tachment to enforce decrees in equity 
as distinguished from attachment 
merely to invoke punishment. Com. 
Vile lewis, 2b30 (Pant 175," O82 Ams Ts 
Tome’s App., 50 Pa. 285; Chew’s App., 
pa Fe 247; Scott vy. Jailer, 1 Grant 

[c] Enforcement of conditions of 
relief.—Where plaintiff obtained a 
decree declaring a deed to be a mort- 
gage, upon an offer to pay promptly 
the amount due thereon, it was held 
that the court would hold him and 
his property within its grasp until 
he performed that equity which he 
promised to perform. Winton’s App., 
97 Fa. 385. But see supra § 849. 

Procedure see Contempt § 80 et 
seq. 

26. Del.—Hayes v. Hayes, 4 Del. 
Ch. 20; Wollaston v. Phillips, 1 Del. 
Ch. 271. 

Ill.—Warfield-Pratt-Howell Co. v. 
Williamson, 233 Ill. 487, 84 NE 706; 
Whalen v. Billings, 104 Ill. A. 281. 

Md.—Keighler v. Ward, 8 Md, 254. 

Mass.—Grew vy. Breed, 12 Metc. 363, 
46 AmD 687. 

Mo.—Roberts v. Stoner, 18 Mo. 481. 

N. J.—Nat. Docks, ete, Connect- 


ing R. Co. v. Pennsylvania R. Co., 
54 N. J. Eq. 167, 33 A 936 [rev on 
other grounds 54 N. J. Eq. 647, 35 
A 433]; Aspinwall v. Aspinwall, 53 


N. J. Eq. 684, 33 A 470. 

N. Y.—Geery v. Geery, 638 N. Y. 
252; Hosack v. Rogers, 11 Paige 603; 
White v. Geraerdt, 1 Edw. 336. 

Pa,—Com. v. Lewis, 253 Pa. 175, 
De ate 31; Com, y. Dieffenbach, 3 Grant 

Can.—Petropolous vy, Williams Co., 
Ltd., 38 N. B. 146. 

And see generally Sequestration 
[35 Cye 1386]. 

[a] Im the federal courts a writ 
of sequestration may issue when de- 


EQUITY 


Federal 
WAIT 


fendant cannot be found. 
Equity Rules, rules VII, 


27. See Assistance, Writ of § 3. 
28. See supra § 863. 
29. U. S.—Richards v. Harrison, 


218 Fed. 134. 


Ala.—McLemore vy. Nuckolls, 387 


Ala. 662; Stapler v. Hurt, 16 Ala. 
799, 
Ga.—Coulter y. Lumpkin, 94 Ga. 
225, 21 SE 461. 
Ill.—Warfield-Pratt-Howell Co. vy. 


Williamson, 233 Ill. 487, 84 NE 706; 
Winslow vy. Leland, 128 Ill. 304, 21 
NE 588; Dinet v. Higenmann, 80 Ill. 


274; Whalen y. Billings, 104 Ill. A. 
ae Durbin’ vi. Durbiny” 7 Ae 
il 


Ind.—Hord v. Bradbury, 156 Ind. 
SO OO ON Epis 

Ky.—Duff v. Combs, 8 B. Mon. 386; 
Logan vy. Cloyd, 1 A. K. Marsh. 201; 
Allen v. Trimble, 4 Bibb 21, 7 AmD 
726. 5 

Md.—United Lines Tel. Co. v. 
Stevens, 67 Md. 156, 8 A 908. 

Mich.—Reynolds v. Reynolds, 115 
Mich. 378, 73 NE 425; Tayior v. Glad- 
win, 40 Mich. 232. 

Miss.—Vicksburg, ete. R. Co. v. 
McCutchen, 52 Miss. 645. ; 

Mont.—Raymond vy. Blancgrass, 36 
aeolit 449, 93 P 648, 15 LRANS 
76, 

Nebr.—Stuart v. Burcham, 62 Nebr. 
84, 86 NW 898, 89 AmSR 739. 

N. J.—Aspinwall v. Aspinwall, 53 
N. J. Eq. 684, 23 A 470. 

N. Y.—Baily v. Hornthal, 154 N. Y. 
648, 49 NE 56, 61 AmSR 645; Geery 
v. Geery, 63 N. Y. 252; Otis v. For- 
many! 1 ¢Barb. »Che303+"Hosack™ v. 
Rogers, 11 Paige 603. 

Or.—De Vall v. De Vall, 57 Or. 128, 
109 SP’ 755; 1110 PY 7105: 

Pa.—Hart v. Homiller, 23 Pa. 39; 
Scholl v. Schoener, 1 Woodw. 1384. 

Tenn.—Hyder y. Butler, 103 Tenn. 
289, 52 SW &76. 

Vt.—Hall v. Dana, 2 Aik. 381. 

Va.—Windrum v. Parker, 2 Leigh 
(29 Va.) 361. 

W. Va.—Hall v. McGregor, 65 W. 
Va, 74, 64 SH 736. 

[a] Solely for the payment of 
money.—Under Federal Equity Rules, 
rule 8. (198 Fed. xxi; 115 CCA xxi), 
providing that final process to exe- 
cute any deeree may, if the decree 
is solely for the payment of money, 
be by a writ of execution, where a 
decree adjudged that plaintiff recover 
a sum of money, established a lien 
on certain machinery, and ordered 
that such machinery be sold unless 
the. amount decreed against defend- 
ant was paid within sixty days, the 
part of the decree remaining unsatis- 
fied after the sale of such property 
was solely for the payment of money, 
and the appropriate process for its 
enforcement was a writ of execution, 
especially where the mandate of the 
circuit court of appeals on an af- 
firmance of the judgment of the dis- 
trict court ordered that such execu- 
tion and further proceedings be had 
as, according to right and justice and 
the laws of the United States, ought 
to be had. Pease v. Rathbun-Jones 
Engineering Co., 228 Fed. 2738, 142 
CCA’ 565) [atl 2430U.9S. 208,437 SCt 
283) 61 Le ed.) 7157. 

[b] On amended decree.—Where a 
decree which authorized the issue of 
execution was amended after the 


fe 


forceable by execution identical with, or similar to, 
a fieri facias upon a judgment at law.?® But usual- 
ly in order to be thus enforced the decree must 
contain the. positive constituents of a judgment at 
common law and direct the payment of a sum of 
money by one party to another.*° There is some 
conflict, arising generally from variant statutes, as 
to the extent to which the existence of other reme- 
dies takes away the power to enforce a decree by 
contempt proceeding 


s.31 It seems, however, that 


term, an exccution could issue on the 
amended decree without special or- 
der therefor, as the original de- 
eree was part of the amended decree. 
Reynolds y. Reynolds, 115 Mich. 378, 
73 NW 425. 

[c] ‘Proceedings supplementary to 
execution (1) may be based on a 
money decree. Sage v, St. Paul, ete., 
R. Co., 47 Fed. 3. (2) Under Federal 
Equity Rules, rule 8 (198 Fed. xxi, 
115 CCA xxi), declaring that final 
process to execute’ any decree may, 
if the decree is solely for the pay- 
ment of money, be by writ of execu- 
tion in the form used in the district 
court in suits at common law, and in 
view of the local rules of practice 
providing for supplementary proceed- 
ings in common-law actions, and for 
the examination of the execution de- 
fendant in admiralty proceedings, a 
trustee against whom a decree has 
been rendered in his representative. 
eapacity may properly be examined 
in supplementary proceedings in ac- 
cordance with the state practice, the 
adoption of the remedy of the execu- 
tion not being limited to the mere 
writ itself. Brown y. Fletcher, 239 
Fed. 360. 

Executions generally see Execu- 
tions [17 Cyc 878]. 

30. Md.—United Lines Tel. Co. v.- 
Stevens, 67 Md. 156, 8 A 908. 
Baas as v. Olympia, 14 Pa. Dist. 

Oh.—Hamilton vy. 
Oh. 427. 

Or.—DeVall v. DeVall, 57 Or. 128,. 
109 Pe7 555 170 705" 

Eng.—In re Leeds Banking Co., 
EUR Chos0: 

[a] MTlustration.—Where a decree 
in chancery merely finds the amount 
due, and subjects certain securities 
to be sold for its satisfaction, it is 
not a decree for the remainder of the 
debt after the securities are ex- 
hausted, nor can execution be issued 
for the unpaid balance. Hamilton v.- 
Jefferson, 13 Oh. 427. 

{[b] Decree for deposit of money. 
—(1) A decree requiring a deposit of 
money in court is not enforceable by 
execution. United Lines Tel. Co. v. 
Stevens, 67 Md. 156, § A 908. (2) A 
decree for the payment of money into 
the Bank of England was not en- 
forceable by execution. In re Leeds 
Banking Co.) l. Ro T..Chi’ 150; 

[c] A decree payable out of a 
particular fund which may not be 
sufficient to satisfy the decree, is not 
enforceable by execution. More v. 
Olympia, 14 Pa. Dist. 596. 

{d] Interlocutory decrees.—(1) An 
interlocutory decree is not enforce- 
able by execution. Schmidt y. Haas, 
8 Del. Co. (Pa.) 133. (2) Where the 
decree is for the payment of money, 


Jefferson, i3 


or if not paid the sale of land, there . 


can be no execution without order 
of court. Shackelford vy. Apperson, 
6 Gratt..\C47 Vag "451. 

[e] Control over execution.—The 
court has control of the execution 


and may quash one regularly issued.. 


Se ss vy. Parker, 2 Leigh (29 Va.) 
{[f] In Pennsylvania the statute 
authorized an execution only where 
the decree is “sclely” 
ment of money. Kenyon v. 
17 Pa. Dist. 340. 
31. See Contempt §§ 67, 76. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the mere creation of a new remedy does not take 
away the old remedies.*? And so statutory authori- 
zation of execution on a money decree does not 
necessarily deprive the court of the power to en- 
foree the decree by attachment of the person;?? 
but the rule has been established in some jurisdic- 
tions that such power can be exercised only where 
the deeree cannot be enforced by execution,?* and 
it is generally held that the power to attach the 
person on a’money decree is either taken away or 
modified as the case may be, by statutes abolish- 
ing or restricting imprisonment for debt.2® Depos- 
iting money in court does not constitute perform- 
ance of a decree directing payment to plaintiff.%¢ 
_ Change By reason of its continuing 
jurisdiction for the purpose of enforcing its de- 


Change of manner. 


82. Shields v. Thomas, 18 How. 
(U._S.) 253, 15 L. ed. 368; Collins 
v. Bradley Co., 227 Fed. 199; Duff v. 
Combs, 8 B. Mon. (Ky.) 386; Penn 
v. Hayward, 14 Oh. St. 302; Randall 
v. Pryor, 4 Oh. 424; Com. yv. Lewis, 
253 Pa. 175, 98 A 31; Hall v. Dana, 
2 Aik. (Vt.) 381. See also Actions 
§§ 101-109; Statutes [36 Cyc 1175]. 

[a] Where a decree operates as a 
the court nevertheless 
has the power to enforce it by at- 
tachment of the person. Penn vy. 
Hayward, 14 Oh. St. 302; Randall v. 


Pryor, 4 Oh. 424. 
33. Duff v. Combs, 8 B. Mon. (Ky.) 
386; Scott v. Jailer, 1 Grant (Pa.) 


227; Hall v. Dana, 2 Aik. (Vt.) 381. 
34. See Contempt § 13. 
[a] Qualification of rule in equity. 
—(1) “If the complainant’s right had 
been a legal one. enforceable in a 


court of law, it would have warrani- 


ed process against the body. As, 
however, his right was an equitable 
one, and enforceable in this court, he 
is entitled to the corresponding rem- 
edy of this court, subject, however, 
to this exception: That while in a 
court of law the process against the 
body would be issued without regard 
to the defendant’s personal ability to 
pay, and he be remitted to his rem- 
edy by insolvent proceedings, in this 
court he will not be deprived of his 
liberty if it appears in advance that 
he is unable to respond and obey the 
order of the court. This view is en- 
tirely in accord with that of the 
Court of Errors and Appeals in 
Grand Lodge K. P. v. Jansen, 62 N. 
Dee ds hho (a, 248) A 5265" 
v, Badkin, 72.N. J. Eq. 473, 66 A 
420. See also Crofoot v. Duvall, 12 
Ky. Op. 191 (holding that summary 
process against the body would not 
lie against a trustee, where it ap- 
peared that he had no trust property 
in his hands, but was merely in- 
debted to the cestui que trust). (2) 
A money decree is not enforceable by 
summary process against the body 
after the creditor has seized suffi- 
cient property to pay the debt. Cofer 
sh Woodyard, 5 IKyL 858, 12 Ky. Qp. 
608. 

{b] Whether or not costs can be 
collected by attachment depends up- 
on the character of the order or de- 
eree which has been entered for their 
payment. Aspinwall vy. Aspinwall, 53 
N; J. Eq. 684, 33° A 470; Church’s 
App., 103 Pa. 263. 

35. Haggerty v. Badkin, 72 N. J. 
Eq. 478, 66 A 420; Aspinwall v. As- 
pinwall, 53 N. J. Eq. 684, 33 A 470; 
@om., V.,lewis, 253 Paz .175, 98)°A 
eleecChurch’s. App. \2103 . Pas (2635 
Chew’s App., 44 Pa. 247; Esdaile v. 
Visser, 13 Ch. D. 421. See also Geery 
v. Geery,.63 N. Y. 252; Hosack -v. 
Rogers, 11 Paige (N. Y.) 603 (where 
it was declared to be doubtful, in 
view of the abolition of imprisonment 
for debt, whether a money decree 
could be enforced by attachment or 
sequestration). And ‘see Cofer v. 
Woodyard, 5 Kyl 858, 12 Ky. Op. 608; 
Crofoot v. Duvall, 12 Ky. Op. 191 
(where it was held that a’ mere 


Haggerty 


EQUITY 


forcement.3§ 


ment.?° 


money decree could not be enforced 
by summary process against the 
body). See also generally Arrest § 83; 
Contempt §§ 13, 67. 

36. Lewis v. Kean, 102 Mich. 605, 
61 NW 63. 

37. See supra § 865. 

38. Fulton Inv. Co. v. Dorsey, 220 
Fed, 298, 136 CCA 108; Royal Trust 
Co.. v: Washburn, ‘etc., R. ° Co., 143 
Fed. 531 [mod on other grounds 139 
Fed. 865, 71 CCA 579]; Mootry v. 
Grayson, 104 Fed. 613, 44 CCA 88; 
Turner v. Indianapolis, ete., R. Co., 
24, Bh. Gas. No; 14,259,' 8: Biss. 380 
faff..106) U.S. 552,.0SCt 619,027.10. 
ed. 273]; Cochran y. Miller, 74 Ala. 
50; Malone y. Marriott, 64 Ala. 486; 
Dawes v. Thomas, 4 Gill (Md.) 333; 
Farmers’ Loan Co. v. Oregon Pac. 
R. Co., 28 Or. 44, 40 P 1089. ° 

{a] MTlustrations.—(1) The length 
of the time of publication of notice 
of a sale may be changed. Turner 
v. Indianapolis, ete., R. Co., 24 F. 
Cas. No. 14,259,:'8 Biss. 380 [aff 106 
U.S. 552; 1° SCt. 519, 2% 2Leved. 273]. 
(2) The manner of distributing funds 
arising from a sale may be changed. 
Turner v. Indianapolis, etc., R. Co., 
24 F. Cas. No, 14,259, 8 Biss. 380 [aff 
106.50 .8 S552) 1) SCtrbL9 i 27 \Iue<ed. 
273]. (3) The terms of a_fore- 
closure sale may be modified. Farm- 
er’s Loan Co. v. Oregon Pac. R. Co., 
28 Or. 44, 40 P 1089. 

39. Lewis v. Kean, 102 Mich. 605, 
61 NW 63. 

fa] Miustration.—Where a decree 
directs the payment of a sum of 
money to plaintiff he is entitled to 
be heard before an order is made au- 
thorizing the payment of the money 
into court. Lewis v. Kean, 102 Mich. 
605, 61 NW 63. 

40. See supra § 865. 

Correction and vacation of decrees 
see infra § 871 et seq. 

41. U. S.—Root v. Woolworth, 150 
U.S. 401, 14 SCt 136, 37 L. ed. 1123; 
Barber v. Barber, 21 How. 582, 16 L. 
ed. 226; Shields v. Thomas, 18 How. 
253, 15 L. ed, 368; Collins v. Bradley 
Co., 227 Fed. 199; Lang v. Choctaw, 


ete., R. Co., 160 Fed. 355, 87 CCA 
807; St. Louis, ete, R. Co. v. Wa- 
bash R. Co., 152 Fed. 849, 81 CCA 


643 [mod on other grounds 217 U. 
S), 247, 130) SCt 510). 54. Lived. 752]; 
Central Trust Co. v. Western North 
Carolina’ R. Co., 112 Fed..471; Fi- 
delity Ins., ete., Co. v. Norfolk, etce., 
R. Co., 88 Fed. 815; Buchanan _ v. 
Knoxville, etc., R. Co., 71 Fed, 324, 
18 CCA 122; Shainwald v. Lewis, 69 
Fed. 487. 

Cal.—McFadden v. McFadden, 44 
Cal. 306. 

Ill.—Teel v. Dunnihoo, 230 Ill. 476, 
82 NE 844, 120 AmSR 319; Lancaster 
vy. Snow, 184 Ill. 534, 56 NE 813; 
Oberein v. Wells, 163 Il]. 101, 45 NE 
294, 
Ind.—Union Trust Co. v. Curtis, 
182 Ind. 61, 105 NE 562, LRA1915A 
699; Princeton Coal, ete., Co. v. Gil- 


christ, 51 Ind, -A. 216, 99 NE 
426. 
Kan.—Salina First Nat. Bank v. 


Kingman, 62 ‘Kan. 571; 64 P 65. 
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crees,*? the court may change the manner of en- 
But a change may be of such a char- 
acter as to require notice and hearing before it is 
made;*® and the substantive provisions of the de- 
cree cannot be changed under the guise of enforce- 


[§ 867] b. Bill in Equity. Among the original 
and undoubted powers of a court of equity is that 
of entertaining a bill filed for enforcing and car- 
rying into effect a decree, as the exigencies of the 
case or the interests of the parties may require.*? 
Such bills are usually based on changes in the con- 
aition of the parties or subject matter, occurring 
subsequently to the decree, whereby the aid of a 
court of equity, other than through the ordinary 
processes of enforcement, becomes necessary.*2 But 


TREE OER v. Chapline, 2 Bibb 

od. 

Ba ba v. Shepherd, 3 Md. Ch, 
Mass.—Grew v. Breed, 12 Metce. 


363, 46 AmD 687. 


N. J.—South Jersey Realty Co. v. 
Staley, 75 N. J.. Hq. 68,°75 “A934. 
N. C.—Wright vy. Bowden, 54 N. 


C. 15, 59 AmD 600. 

Tenn.—Helms v. Rizer, 98 Tenn. 
414, 39 SW 718; Huddleston y. Wil- 
liams, 1 Heisk. 579. 

Tex.—Haynie v. McAnally, (Civ. 
A.) 27 SW 481. 

Eng.—Anglo-Italian Bank v. Da- 
vies, 9° ‘Ch. D> 275)" 10: HRO5 702 
O’Connell y. McNamara, 3 Dr. & 
War. 411. 

{a] Enforcement of conditions of 
decree.—Where it is necessary to 
decree a sale of land to repay an 
amount allowed for improvements 
made by one against whom a decree 
for the. recovery of the land was 
rendered, a bill to enforce the decree 
is proper. Mummys y. Morgan, 3 
Witte Cy) e295. 

[b] Bill by creditors.—A bill may 
be maintained by creditors of a party 
in whose favor a decree has been ren- 
dered to have the benefit of and to 
execute the same. Johnson y. Nor- 
they, Prec. Ch. 134, 24 Reprint 65,.2 
Vern. Ch. 407, 23 Reprint 863. 

' [ce] Decree on interpleader.—Where 
the rights of parties to a suit which 
thave their origin in a bill for an 
interpleader have been determined by 
a final decree, the determination of 
the court may be subsequently en- 
forced by ethe institution of a new 
proceeding growing out of the orig- 
inal suit, and this cannot be pre- 
vented by the enrollment of the de- 
cree in the original suit. Owings v. 
Rhodes, 65 Md. 408, 9 A 908. 

{d] Necessity of performance by 
plaintiff.—Plaintiff will not be grant- 
ed relief where he has neither com- 
plied with nor offered to comply with 
the decree sought to be enforced. 
Haynie v. McAnally, (Tex. Civ. A.) 
27 SW 4381. 

Bill of revivor see infra § 870. 


42. Ala.—Griffin vy. Spence, 69 Ala. 
393; Hogan v. Davis, 3 Ala. 70. 

Cal.—McFadden v. McFadden, 44 
Cal. 306 


Ida.—Raft River Land, etc., Co. v. 
Langford, 5 Ida. 62, 46 P 1024; Ray 
v. Ray, 1 Ida. 566. 

Ill.—Wadhams vy. Gay, 73 Ill. 415. 

Ind.—Union Trust Co. vy. Curtis, 
182 Ind. 61, 105 NE 562, LRA1915A 
699; Princeton Coal, ete., Co. v. Gil- 
christ, 51 Ind. A. 216, 99 NE 426; Lin- 
ton v. Potts, 5 Blackf. 396; Princeton 


Coal: ete. Co, va! Gilchrist, (51!) Ind. 
A. 216, 99 NE 426. 

Ky.—Yocam vy. Chapline, 2 Bibb 
156. 

Md.—Frieze v. Glenn, 2 Md. Ch. 
361. 

Mich.—Griggs v. Detroit, ete. R, 


Co., 10 Mich. 117. 
N. C.—Wright v. Bowden, 54 N. C. 
15, 59 AmD 600. 
Oh.—Hampson y. Sumner, 18 Oh. 
A4A, 
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the bill will lie also where the decree in the original 
suit is incomplete, so that it cannot be executed 
without further decree,*? or where the decree was 
rendered by an inferior court which cannot enforce 
it.44 <A bill in the nature of a ereditor’s bill will 
he to subject property which cannot be directly 
reached to the satisfaction of the decree.‘ 
general rule a bill to enforce a, decree is based on 
the inability to carry the decree into execution with- 
out further assistance from the court;*® but juris- 
diction of a bill to enforce a decree is not neces- 
sarily taken away by a statute extending to a court 
of equity the power to avail itself of the common- 
Generally a bill in 
equity will not lie to enforce a decree unless it is 
A decree rendered by a court of another | 
state may be enforced by a bill in equi Hf 


law process of execution.*? 
final.*® 


Nature and jurisdiction of suit. 


a decree is generally considered as being partly in 
the nature of an original bill and partly in the 
nature of a supplemental bill,®° although sometimes 
it may have the qualities of a purely supplemental 


: OP 2S BSEIP 
Williams’ were “al Mon. 274. 

Tenn.—Huddleston v. Williams, 1 
Heisk. 579. 

[a] Where a court ceases to exist 
after rendition of a decree, and the 
record in the suit is not transferred 
to another court pursuant to the pro- 
visions of the statute relating to such 
transfers, the only way to procure 
a new order necessary to enforce the 
decree is by a bill to enforce the 
decree. Yocam vy. Chapline, 2 Bibb 
(Ky.) 156. 

43. U. S—Gay v. Parpart, ae W. 
S. 679, 1 SCt 456, 27 LL. ed. 256. 

1ll.—Hultberg v. Anderson, aes Ill. 
607, 97 NE 216; Wadhams vy. Gay, 
73° Til, 415, 

Kan,—Salina First Nat. Bank vy. 
Kingman, 62 Kan. 571, 64 P 65. 

Md.—O’Hara y. Shepherd, 3 Md. 
Ch. 306. 

Tenn.—Huddleston y. Williams, 1 
Heisk. 579. 

{a] MNiustration.—Where a decree 
expresses a purpose that the chil- 
dren of a@ party to a bill for parti- 
tion shall have the fee after the 
party’s death, without accomplishing 
the object by its own force, or pro- 
viding the means for effecting its 
accomplishment, an original bill will 
be proper to carry the former decree 
into execution. Wadhams v. Gay, 73 
Til.. 415. 

44. Huddleston vy. Williams, 1 
Heisk. (Tenn.) 579. 

45. Hultberg v. Anderson, 252 Ill. 
607, 97 NE 216; Farnsworth v. Stras- 
ler, 12 Ill. 482; Mummys v. Morgan, 
Br Et Kay.) 295: Grew vy. Breed, 12 
Mete. (Mass.) 368, 46 AmD_ 687; 
White v. Geraerdt, 1 Edw. (N. Y.) 
336. See Johnson vy. Chippindall, 2 
Sim. 55, 64, 2 EngCh 55, 57 Reprint 
711 (where it was said: “I find no 
instance in which the court has com- 
pelled a third party to pay in a chose 
in action, without a bill, where any 
resistance has been made by the 
holder of the chose in action’). See 
also generally Creditors’ Suits §1 et 
seq. 

46. Raft River Land, etc., Co. v. 
Langford, 5 Ida. 62, 46 P 1024; Salt 
v. .Cooper, 16 Ch. D. 544; Smith v. 
Cowell, 6 Q. B. D. 75, 10 HRC 588. 

47. Shields v. Thomas, 18 How. 
Ge. SS). 253,01 4Lia ed. 868s sCollins 
vy. Bradley Co., 227 Fed. 199. See 
also generally supra § 866. 

48. McFadden v. 
Cal. 306. 

49. Rogers v. Rogers, 15 B. Mon. 
(Ky.) 364. See also Farrow v. Far- 
row. 16 Pa. Dist. 978 (where relief 
was denied on other grounds). But 
see Mullinix v. Mullinix, 16 Pa. Dist. 


McFadden, 44 


eM. 


ingly.°? 


As a 


trary.°° 


Parties. 


A. bill to enforce 


977 (where it was declared that the 
court would not enforce a foreign 
decree). 

50. Lang v. Choctaw, etc., R. Co., 
160 Fed. 355, 87 CCA 307; South Jer- 
sey Realty Co. v. Staley, 75 N. J. 
Eq. 68, 75 A 934. 

{a] Analogy to bills of peace.— 
Relief analagous to that afforded by 
bills to enforce decrees in equity, is 
given as to judgments at law by bills 
of the peace. South Jersey Realty 
Co. v. Staley, 75 N. J. Eq. 68, 75 A 934. 

51. Lancaster v. Snow, 184 Ill. 
534, 56 NE 813. 

52. Pott v. Gallini, 1 Sim. & St. 
206, 1 EngCh 206, 57 Reprint 83. 

53. Shainwald yv. Lewis, 69 Fed. 
mes Herd vy. Bewley, 1 Heisk. (Tenn.) 
524, 

Bill of revivor see infra § 870. 

54. See infra this section. 

55. Minnesota Co. y. St. Paul Co., 
2 Wall. (U. S.) 609, 17 Liv ed. 886; 
Lang v. Choctaw, etc, R. Co., 160 
Fed. 355, 87 CCA 307; Campbell v. 
Golden Cycle Min. Co., 141 Fed. 610, 
73 CCA 260; Grew v. Breed, 12 Metce. 
(Mass.) 363, 46 AmD 687; South 
Jersey Realty Co. v. Staley, 75 N. J. 
Hq. 63, 75 A 934. 

{a] Jurisdiction of federal court. 
—(1) A suit to enforce a decree of 
a federal court may be brought in 
a federal court. Minnesota Co, v. St. 


Paul Cor, 2a Wall, (CUS) 7o09.9 Lipa: 
ed. 886; Campbell v. Golden Cycle 
Min. Co., 141 Fed. 610, 73 CCA 260. 


(2) “The question is not whether the 
proceeding is supplemental and an- 
cillary or is independent and orig- 
inal, in the sense of the rules of 
equity pleading; but whether it is 
supplemental and ancillary or is to 
be considered entirely new and orig- 
inal, in the sense which this court 
has sanctioned with reference to the 
line which divides the jurisdiction of 
the Federal courts from that of the 
State courts.” Minnesota Co. v. St. 
Pauk @ox)2s Wall. COs Ss) 7609 683, 
17 L. ed. 886. (8) Where a federal 
court has jurisdiction to render a 
decree, it will have jurisdiction of a 
bill to enforce it. Root v. Wool- 
worth, 150 U. S. 401, 14: SCt 136, 37 
L. ed, 1128; Minnesota Co. v. St. Paul 
eee 29 Wall, Us: Si) (6095, 117 Ia. ved. 
886. 

56. Shields vy. Thomas, 18 How. 
(U, S.) 253,°15 L. ed. 368; Collins v. 
Bradley Co., 227 Fed. 199; Princeton 
Coal, uetc. Co. iva Gilchrist, 5laiand. 
A. 216, 99 NE 426; Helms v. Rizer, 
98 Tenn. 414, 39 SW 718. See gen- 
erally Courts § 591. 

57. Griffin v. Spence, 69 Ala. 393; 
Gregory v. Perdue, 29 Ind. 66. See 
also infra § 870. 


‘ 


pill 5! or of a purely original bill;5? and it is some- 
times also a bill of revivor or a ’ supplemental bill, 

or both, the frame of the bill being varied aceord- 
But the style of the bill is immaterial, 

and it will be éntertained for what it really is ac-_ 
cording to its allegations.**. It is a dependent suit.-> 9 
It is usually brought in the court which rendered 
the decree,®* and it has been held that it must be 

brought there,®°” but there is authority to the con- 
As hetween courts of concurrent jurisdic- 
tion, the court. first acquiring jurisdiction retains 
it as against the other court, for the purpose of a 
suit to enforce its decree.°® 

A bill to enforce a decree may be 
brought by a party to the suit in which the decree 

was rendered,® or by a person in privity with him,®t 
or by a ereditor of a party,®” or by a person who 
does not claim under a party to an original decree 
but whose rights are affected by it,®? or who is un- © 
able to ascertain his own rights until the decree is 
carried into execution.** 


The bill may be main- 


58. Shield v. Thomas, 18 How. (U. 
S.) .2538,.15. L...ed. 368; Collins iy 
Bradley Co., 227 Fed. 199; Helms v. 
Rizer, 98 Tenn. 414, 39 SW 718. See 
also generally Courts § 591. 

59. Lang vy. Choctaw, etc., R. Co., 
160 Fed. 355, 87 CCA 307. See also 
generally Courts §§ 583, 586. 

60. Root v. Woolworth, 150 U. S. 
401, 14 SCt 136, 37 _L. ed. 1123; Min- 
nesota Co. v. St. Paul Co., 2 Wall. 
(U. S.) 609, 17 L. ed. 886; Owings 
v. Rhodes, 65 Md. 408, 9 A 903. 


[a] A defendant (1) in the orig-_ 


inal suit may maintain a suit to en- 
force the decree rendered therein. 
Minnesota Co. v, St, Paul Co., 2 Wall. 
(U. S.) 609, 17 L. ed. 886. (2) A de- 
fendant in interpleader proceedings 
whose right has been adjudicated 
may maintain a bill to enforce the 
decree against a trustee, who was 
not a party to the interpleader suit, 
but into whose hands the fund in- 


volved has been placed under the 


order of the court. Owings vy. Rhodes, 
65 Md. 408, 9 A 903. 

61. Root vy. Woolworth, 150 U. S. 
401,14 SCt 1386, 37.L. ed. 1123; Terry 
v. McClintock, 41 Mich. 492, 2 NW 
787; South Jersey Realty Co. v. Sta- 
ley, 75 N.. J.. Eq. 63, 75 A 934; Binks 
v. Binks, 2 Bligh 598, 4 Reprint 458; 
Paschall v. Thurston, 2 Bro. P. C, 
10, 1 Reprint 759; Organ v. Gar= 
diner, 1 Eq. Cas. Abr. 82, 22 Reprint 
895; Carteret v. Paschal, 
197, ~~24,. Reprint - 1028. See. . als@ 
Holmes v. Fulton, 193 Pa. 270, 44 A 


426 (holding that a purchaser from 


a plaintiff in partition might main- 


tain a bill to perfect his title under © 


the partition decree), 
62. Union Trust Co. v. Curtis, 182 


Ind. 61, 105 NE 562, LRA1915A 6995" 


Johnson y. Northey, Prec. Ch. 134, 


24 Reprint 65, 2 Vern. Ch.” 407,) 2am 


Reprint 863; Creuze vy. Hunter, 2% Ves. 
Jr. 157,..30 ,.Reprint.:570,. Andsysem 
cases supra note 41 [b]. 


‘63. U. S.—Root v. Woolworth, 150 


Ui, S401, 34° SCh 136.) 37) aed, 1123; 
Lang vy. Choctaw, ete., RewCo.. 160 
Fed. 355, 87 CCA 307. 

Ala.—Gritiin v. Spence, 69 Ala. 393; 
State v. Mobile, 24 Ala. 701. 

Ind.—Linton y. Potts, 
396. 

N. J.—South Jersey Realty Co. v. 
Staley, 75 N..J.. Eq. 63,75 A 934% 

Eng.—Oldham y. Eboral, Coop. t. 
Brough. 27, 47 Reprint 10. 


[a] Citizens of a municipality may 
sue to enforce a decree abating a 
Deer v. State, 155 
State v. Mobile, 


public nuisance. 
Ala, 521, 46 S 848; 
24 Ala. 701. 


3,..P.. Wms 


5 Blackf. 


Jad. 


Sa - e 


64, Root y. Woolworth, 150 U. S. i 


401, 14 SCt 136, 37 L. ed. 1123. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(§ 867] 


} 


‘interest in enforcing the decree.®§ 


‘terested in or affected by the enforcement of the 
decree should be made parties,®® in accordance with 


ithe usual rule.7° 


Frame and sufficiency of bill. It is immaterial 
'what the bill is called; the relief sought controls its 
The bill must state the reason and cir- 
(cumstances why the decree has not been and cannot 
| be carried into execution without further order and 


, character.71 


! assistance of the court.” 


Relief and defenses. A bill to enforce a decree 
is considered as in affirmance and furtherance of 
the decree.72 The decree is neither undone nor dis- 
placed by it,74 and generally the court will do noth- 


| 

| 65. South Jersey Realty Co. v. 
} Staley, 75 N. J. Eq. 68, 75 A 934. 
| 66. Root v. Woolworth, 150 U. S. 
1/401, 14 SCt 136, 37 L. ed. 1123; South 
Jersey Realty Co. v. Staley, 75 N.\J. 
| Bg. 63,°-75 A 934. 

| | 67.. Minnesota Co. v. St. Paul Co., 
{2 Wall. 609, 17 L. ed. 886; Campbell 
+ v. Golden Cycle Min. Co., 141 Fed. 
‘610, 73 CCA 260; Owings v. Rhodes, 
{65 Md. 408, 9 A 908. 

[a] A trustee into whose hands 
‘a fund has come under an order of 
(eourt in interpleader' proceedings, 
| may be compelled to pay by a bill to 
‘enforce the decree in such suit to pay 
ia Claim adjudicated therein. Owings 
| y. Rhodes, 65 Md. 408, 9 A 903. 
| 68 Griffin v. Spence, 69 Ala. 393. 


| And see infra § 870. 


69. See infra § 870. 
70. See supra § 253. 
71. Root v. Woolworth, 150 U. S. 


| 401, 14 SCt 136, 37 L. ed. 1123; South 
| Jersey Realty Co. v. Staley, 75 N. J. 
Bq. 63, 75 A 934; Haynie v. McAnal- 
ly, (Tex. Civ. A.) 27 SW 431. 

[a] A motion in the cause may be 
treated as a separate bill to enforce 
the decree. Haynie vy. McAnally, 
elex. Civ. A.) 27. SW) 431. 

{b] A bill of review, when not 
maintainable as such, may be treat- 
ed as a bill to enforce. Thompson v. 
powell, Chat Sw S9l, V24 Le ed: 


Db; 
{c] A bill of revivor and supple- 
ment may be treated as a bill to 


enforce, Shainwald v. Lewis, 69 
Wed. 487. 
72. Raft River Land, etc, Cox v. 


Tangford, 5 Ida. 62, 46 P 1024; Ray 
v. Ray, 1 Ida. 566. . 

73. Tomlinson y. McKaig, 5 Gill 
(Md.) 256; Terry v. McClintock, 41 
Mich. 492, 22 SW 787. 

74. Terry v. McClintock, 41 Mich. 
492, 22 NW 787. 

75. Root v Woolworth, 150. U. S. 
401% 145SCt 1136; 737 Led: 11233 St. 
Louis, etc., R. Co. v. Wabash R. Co., 
152 Fed. 849, 81 CCA 643 [mod on 
other grounds 217 U. S. 247, 30 SCt 
510, 54 L. ed. 752]; Tomlinson. v. 
McKaig, 5 Gill (Md.) 256; Terry v. 
McClintock, 41 Mich. 492, 22 NW 
787; Gelston v. Codwise, 1 Johns. 
Gh. (N. Y.) 189; Smythe v. Clay, 1 
Bro. P. C. 453, 1 Reprint 684; Mor- 
daunt v. Minshull, 6 Bro. P. C. 32, 2 
Reprint 914, 2 Vern. Ch. 672, 23 Re- 
print 1038; Robinson y. Robinson, 2 
Ves. 225, 232 note, 28 Reprint 146, 
149; West v. Skip, 1 Ves. 239, 27 Re- 
print 1006, 9 ERC 618. 

7G. Root v. Woolworth, 150 U..S. 
401, 14 SCt 136, 37 L. ed. 1123; Ter- 


ry v. McClintock, 41 Mich. 492, 22 
NW 787. 
77. Md.—O’Hara v. Shepherd, 3 


Md. Ch. 306. 

N. Y.—Gelston vy. Codwise, 1 Johns. 
Ch 189: \ 

Oh.—Hampson v. Sumner, 18 Oh. 
444, 

Tenn.—Helms vy. Rizer, 98 Tenn. 
414, 39 SW 718. 


‘tained against parties to the original suit,®> or their 
privies,®* or any person claiming under, or inter- 
‘ested in, the decree sought to be enforced.*? 
smay also be brought by defendant where he has an 


EQUITY 


It 


All persons in- | the principle of 


not that of one 


will enforce the 


cree aS against 


as rendered.*# 


Eng.—Mordaunt y. Minshull, 6 Bro. 
P. C. 32, 2 Reprint 914, 2 Vern. Ch. 
672, 23 Reprint 1038; Smythe v. Clay, 
1 Bro. P. C. 453, 1 Reprint 684; John- 
son v. Northey, Prec. Ch. 134, 24 
Reprint 65, 2 Vern.'’Ch. 407, 23 Re- 


print 868; Robinson vy. Robinson, 2 
Ves. 225, 282 note, 28 Reprint 146, 
149; West v. Skip, 1 Ves. 239, 27 


Reprint 1006, 19 ERC 618. 

The “bill after decree, must not 
seek to vary the principle of the de- 
eree, but taking the principle of the 
decree aS a basis, seek merely to 
supply any omissions which there 
may be in it, or in the proceedings 
which led to it, so as to enable the 
Court to give full effect to its deci- 
sion.” O’Hara vy. Shepherd, 3 Md. 
Ch. 306, 310. 

78. Haynie v. McAnally, (Tex. Civ. 
A.) 27 SW 482. 

79. y v. McClintock, 41 Mich. 
492, 22 NW 787; Este v. Strong, 2 Oh. 
401; West v. Skip, 1 Ves. 239, 27 
Reprint 1006, 19 ERC 618. 

gO. See supra this section. 

81. Terry v. McClintock, 41 Mich. 
492, 2 NW 787. 

82. Terry v. McClintock, 41 Mich. 


492, 2 NW 787. 
83. U. S.—O’Brien v. Wheelock, 
184. 'S. 450, 22> SCty 354, 46° L. 


ed. 636; Lawrence Mfg. Co. v. Janes- 
ville Cotton-Mills, 138 U. S. 552, 11 
Sct 402, 34 L. ed. 1005; Gay v. Par- 
part, 106 U. S. 679, 1 SCt 456,27 L. 
ed. 256; National Fdy., etc, Works 
vy. Oconto City Water Supply Co., 113 
Fed. 793, 51 CCA 465; Buchanan v. 
Knoxville, ete, R. Co., 71 Fed. 324, 
18 CCA 122; Compton vy. Jesup, 68 
Fed. 263, 15 CCA 397. 
Ala.—State v. Mobile, 24 Ala. 701. 


Ill.—Waller v. River Forest, 259 
Ill. 228, 102 NE 290; Hultberg v. 
Anderson, 252 Ill. 607, 97 NE 216; 


Teel vy. Dunnihoo, 230 Ill. 476, 82 NE 
844, 120 AmSR 319; Lancaster v. 
Snow, 184 Ill. 534, 56 NE 813; Wad- 
hams v. Gay, 73 Ill. 415; Jenkins vy. 
International Bank, 111 Ill. 462; Stein 
v. Kaun, 148 Ill. A. 519. 

Mich.—Pinel v. Pinel, 178 Mich. 
596, 146 NW 117; Terry v. McClin- 
tock, 41 Mich. 492, 502, 2 NW 787. 

Eng.—Hamilton v. Houghton, 2 
Bligh 169, 4 Reprint 290; Lawrence v. 
Berney, 2 Ch. Rep. 127, 21 Reprint 
636; O’Connell v. McNamara, 3 Dr. 
& War. 411; White v. Parnther, 1 
Knapp 179, 12 Reprint 288; Robinson 
vy. Robinson, 2 Ves. 225, 28 Reprint 
146. 

“In fine it seems to have become 
settled that the court acting on the 
maxim that he who asks equity ought 
to do it, will meet the call: made 
by the complainant on its justice to 
execute its previous decree by an 
application of its equitable discre- 
tion to the circumstances to _ see 
whether the decree is one which it 
would be just to enforce; and if not, 
then to change it to meet the re- 
quirements of equity or refuse assist- 
ance altogether.” Terry v. McClin- 


ing more than carry it out.7 
peach the decree *® nor vary ™ or correct it.7’ Some- 
times an omission or mistake may be corrected, 
where that is necessary to maintain and effectuate 
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Plaintiff cannot im- 


the decree,’® and the foundation of 


the bill may be some deficiency rendering the de- 
cree unenforceable.*° 
ed by the decree as plaintiff is.®4 


Defendant is not so restrict- 
His attitude is 
urging the correctness of the prin- 


ciple of the decree, and his position does not hin- 
der him from raising the question whether the court 


decree against him.®? He may ask 


that the entertainment of the application shall be 
subject to the condition that the justice of the de- 


him shall be considered,®? or the 


court may consider intervening changes of circum- 
stanees affecting the justice of enforcing the decree 


But the court will change the de- 


tock, supra. 

[a] Leading case.—Hamilton v. 
Haughton, 2 Bligh 169, 4 Reprint 290 
Gin which this question was much 
discussed by the house of lords, 
where an erroneous decree was re- 
versed on a bill to carry it into ex- 
ecution, although there had been an 
acquiescence of forty years in the 
decree). 

[b] Relation of rule to res judicata. 
—‘‘We do not regard that it mili- 
tates with the doctrine of the con- 
clusive effect of what is res adjudi- 
cata, that where there is an incom- 
plete decres, and it is ineffective for 
want of the provision of any means 
for its execution, and an application 
is made to a court of equity to sup- 
ply the imperfection so as to render 
the decree effective, that then it is 
admissible to look at the real nature 
and character of the decree, as it may 
appear in the light of surrounding 
circumstances, for the purpose of 
determining whether there 1s such 
an equitable ground for action as will 
move a court of equity to interpose. 
Equity will penetrate beyond the 
covering of form, and look at the 
substance of a transaction, and treat 
it as it really and in essence is, 
however it may seem.” Wadhams vy. 
Gay 1s Le aU 2S be 

{c] A bill brought by creditors of 
a party in whose favor a decree has 
been rendered to have the benefit of 
and execute the same, has the effect 
of opening the decree. Johnson vy. 
Northey, Prec. Ch. 134, 24 Reprint 
65, 2 Vern. Ch. 407, 23 Reprint 863. 

{d] Decree affecting infant.—See 
Worden v. Gerard, Mitford Eq. Pl. 
note o (where the court refused 
to execute a degree which affected the 
rights of an infant party, but made 
@ new decree according to the rights 
of the parties). 

{e] Decree contrary to mortmain 
statutes.—In one case Lord Harde- 
wick even refused to enforce a de- 
cretal order, made on the report of 
the master, for the purchase of land 
for a charity, on the ground of its 
being against the statutes of mort- 
main. Atty.-Gen. vy. Day, 1 Ves. 218, 
27 Reprint 992, Cooper. Eq. Pl. p 99. 

{f] On cross bill.—The rule that 
on an original bill to carry a former 
decree into execution the court will 
look into the original case and see 
if the former decree is equitable 
and just, and, if it is not, it will re- 
fuse its enforcement, applies where 
a former decree is sought to be car- 
ried into execution by a cross bill. 
Teel v. Dunnihoo, 230 Ill. 476, 82 NE 
844, 120 AmSR 319. 

[zg] A suit to restore a lost deed 
made by a master under a decree of 
court, is not a suit to enforce the 
decree, and the merits of the former 
suit cannot be considered. Pestel v. 
Primm, 109 Ill. 353. 

84 St. Louis, etc. R. Co. v. Wa- 
bashw Re Cor 152)" Hed. 849 81 ecCcA 
648 [mod on other grounds 217 U. 8. 


698 [210.J.] 


cree or withhold assistance under a bill to enforce 
it only in exceptional ecases,*° and it has been held 
that the court will not consider the justice of the 
decree where it is complete and free from inherent 
defect which prevents its execution,®® and plaintiff is 
seeking merely to protect rights acquired thereun- 
der. The eases are not altogether harmonious as to 
whether, and when, defendant may chalienge the 
Generally the court will 
not consider the merits of the decree,*® or error or 
irregularity therein,®® and it has been held that de- 
fendant cannot show by way of defense fraud in 
procuring the decree,®! although there is authority 
Want of jurisdiction of the per- 


equity of the decree.*® 


to the contrary.®? 


son of defendant in the first suit is a defense. 
judgment in favor of defendant in a former action 
of forcible entry, does not bar a suit to enforce a 
decree under which plaintiff claimed in that suit.% 
_In a ease where the justice and propriety of enfore- 
ing the prior decree are considered, the court may 


247,30 SCt 510,, 54. Li. ed. 752]; Pinel 
v. Pinel, 178 Mich. 596, 146 NW 117. 

85. Terry v. McClintock, 41 Mich. 
492, 2 NW 787; Euultberg v. Anderson, 
252) Til) 607; 9%. NE, .'2163,- Este: iv. 
Strong, 2 Oh. 401. 

86. Waller v. River Forest, 259 
Ill. 228, 102 NE 290; Hultberg v. An- 
derson, 252 Ill. 607, 97 NE 216. 

[a] On a creditors’ bill to set 
aside a fraudulent conveyance which 
stands in the way of the enforce- 
ment of a decree, the court will not 
consider the justice or equity of the 
decree. Hultberg v. Anderson, 252 
Ill. 607, 97 NE 216; Jenkins v. Inter- 
national Bank, 111 Ill. 462. 

87. Buchanan y. Knoxville, etc., R. 
Conidae Med. 3245 1ee CCA 225 

88. Terry v. McClintock, 41 Mich. 
492, 2 NW 787. 

[a] Reason of disagreement.— 
Much of the disagreement noticeable 
in the opinions seems to have been 
due to the use of general expressions 
by the judges in cases where the cir- 
cumstances were. particular, and 
some part no doubt to the real un- 
certainty existing concering the prac- 
tice during its development. Terry v. 
McClintock, 41 Mich. 492, 2 NW 787. 

89. U. S.—Root v. Woolworth, 150 
U.S. 401,.14 SCt-1386,.37 L. ed. 11238; 
St. Louis, ete., R. Co. v. Wabash R. 
Co., 152 Fed. 849, 81 CCA 643 [mod 
on other grounds 217 U. S. 247, 30 
SCt 510, 54 Lived. 752]. 

Ill.—Waller v. River Forest, , 259 
Ill. 228, 102 NE 290; Teel v. Dunni- 
hoo, 230 Ill. 476, 82 NE 844, 120 
AmSR 319; Jenkins v. International 
Bank, 111 Ill. 462. 

Ky.—Rogers v. Rogers, 15 B. Mon. 
364; Dunlap v. Mcllvoy, 3 Litt. 269, 

Mich.—Terry v. McClintock, 41 
Mich, 492, 2. NW 787. 

Eng.—Mordaunt v. Minshull, 6 Bro. 
P... C. 32,,.2 -Reprint,.914,..2 Vern. ‘Ch. 
672, 23 Reprint 1038; Devaynes vy. 
Morris, 1 Myl & C. 213, 18 EngCh 
213, 40 Reprint 356. 

90. State v. Mobile, 24 Ala. 701; 
Rogers. v. Rogers, 15 B. Mon. (Ky.) 
364; Greenup v. Rennix, Hard, (Ky.) 
594; Tomlinson v. McKaig, 5 Gill 
(Md.) 256. 

{a]*’ Original bill treated as amend- 
ed.—If the record discloses sufficient 
to justify an amendment of the orig- 
inal bill, it will be treated as amend- 
ed. State v. Mobile, 24 Ala. 701. 

: Hig Caldwell v. Giles, 11 S. C. Eq. 

48. 

92. Carneal v. Wilson, 3. Litt: 
(Ky.) 80 (where the court declared 
that it could “perceive no good rea- 
son why a party may not resist, by 
way of answer, a bill brought to car- 
ry a decree into effect by showing 
the fraud in obtaining it, as well as 
by an original bill brought for that 
purpose’’). 
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ditions.* 


938. Rutledge v. Waldo, 94 Fed. 
265; Ray v. Ray, 1 Ida. 566 (a bill 
cannot be maintained to confirm and 
enforce a decree against a party as 
to whom it is void because he was 
not a party to the suit in which it 
was rendered). See also Lancaster 
v. Snow, 184 Ill. 534, 56 NE 813 
(where it was held that defendant 
could not attack the jurisdiction of 
the court to render the first decree, 
for lack of service, where the re- 
turn of the officer and the findings 
showed service, and it also appeared 


that defendant appeared and an- 
swered). . 
94. Lancaster v. Snow, 184 Ill. 


534, 56 NE 813. 
ote _Burke v. O’Malley, 1 Beatty 


96. Terry v. McClintock, 41 Mich. 

492, 2 NW 787. 
. 97. St. Louis, etce., R. Co. v. Wa- 
bash R. Co., 152 Fed. 849. 81 CCA 643 
{mod on other grounds 217 U.S. 247, 
30 SCt 510, 54 L. ed. 752]; Compton 
v. Jesup, 68. Fed. 263, 15 CCA 397; 
O'Connell v. McNamara, 3 Dr. & War, 
411. 

98. Lawrence Mfg. Co. v. Janes- 
ville Cotton-Mills, 138 U. S. 552, 11 
SCt 402, 34 L. ed. 1005; Gay v. Par- 
part, 106, U. Si.679, )InSCt1456)27 ) 1. 
ed. 256; St. Louis, ete, R>-Co, v. 
Wabash R. Co., 152 Fed. 849, 81 CCA 
643 [mod on other grounds 217 U. 8. 
247, 30 SCt 510, 54 L. ed. 752]; Lan- 
caster v. Snow, 184 Ill. 534, 56 NH 
813; Wadhams v. Gay, 73 Ill. 415; 
Pinel v. Pinel, 178 Mich. 596, 146 NW 
117; Terry v. McClintock, 41 Mich. 
492, 22 NW 787; O'Connell v. Mc- 
Namara, 3 Dr. & War. 411. 

99. Mitford Eq. Pl. p 243; Cooper 
Eq. Pl. p 218; Story Eq. Pl. § 641. 

1. Mitford Eq. Pl. p 340; Cooper 
Eq. Pl. p 306; Story Eq. Pl. § 837. 

2. Griggs v. Detroit, ete, R. Co., 
10 Mich. 117; Tallman vy. Varick, 5 


Barb. (N. Y.) 277. 
3. U. S—Hugh v. Higgs, 8 Wheat. 
697, )5tv7L.y edes 719: Lexpl’ Dubois: *v. 


Dubois, 6 Cow. (N. Y.) 496, and com- 
mented on in New York Mut. L. Ins. 
Co. v. Newton; 50 N. J. L. 571, 574, 
14 A 756, as having, in effect, been 
overruled by Pennington v. Gibson, 
16 How. (U. S.) 65, 77, 14° L. ed.’ 847 
on the ground that the decree sued 
on was interlocutory, and also that 
the court which rendered it had full 
power to enforce it]. 

Ind.—Ellictt v. Ray, 2 Blackf. 31. 

Md.—Boyle v. Schindel, 52 Md. 1. 

N. J.—Van Buskirk vy. Mulock, 18 
L. 184 [overr New York Mut. 
L. Ins. Co. v. Newton, 50 N. J. lL. 
571,:14 A 756). 

Eng.—Henderson v. Henderson, 6 
Q. B. 288, 51 ECL 288, 115 Reprint 
111; Carpenter v. Thornton, 3 B. & 
Ald. 52, 5 ECL 40, 106 Reprint 582 


give qualified relief by directing the partial en- 
forcement of the decree,®> or may modify the de- 
eree and enforce it as modified,®® or may grant en- 


equitable terms and conditions,°" 


or may refuse relief altogether.** 
Demurrer, plea, and answer. 


Where, upon the 
to carry a decree into execution, 


plaintiff appears to have no right to the benefit of 
the decree, defendant must avail himself of this ob- 
jection by demurrer.*® 
on the bill as to admit of a demurrer must be 
brought forward by plea, or answer.’ 

Action at Law. While there 
some authority to the effect that an action at law 
cannot be maintained on a decree in equity, even 
though it is solely for a sum of money,® according 
to the weight of authority such an action is main- 
tainable where the decree is solely flor the recovery 
ef a specific sum of money and subject to no con- 
It seems that the action will not lie on 


Objections not so apparent 


is. 


{expl and qualified in Henley v. So- 
per,48. (B.v&ij Ce 16,15 HCL w10s 
Reprint 949]; Smith v. Whalley, 2 
B. & P. 482, 126 Reprint 1396; Emer- 
son v. Lashley, 2 H. Bl. 248, 126 
Reprint 533; fry v. Malcolm, 4 Taunt. 
705, 128 Reprint 508. 

4 U. S.—Nations y. Johnson, 24 
How. 195, 16 L. ed. 628; Pennington 
v. Gibson, 16 How. 65, 14 L. ed. 847 
{dist Hugh v. Higgs, 8 Wheat. 697, 
5 L. ed. 719]; Hopkins v. Lee, 
Wheat, 109, 5 L. ed. 218. 

Ala.—Phillips v. Thompson, 3 Stew. 
& P. 369; Green y. Foiey, 2 Stew- 
& P. 441. 

Cal.—Rowe v. Blake, 99 Cal. 167, 
33 P 864, 37 AmMSR 45; Ames v. Hoy, 
L2pCaheia, 
fegrerakesly v. Roots, 2 Root 


Ill—Governor vy. Bowman, 44 Ill. 
499; Warren v. McCarthy, 25 Ill. 95. 

Ky.—Williams v. Preston, 3 J. J. 
Marsh. 600, 20 AmD 179. 

Me.—McKim y. Odom, 12 Me. 94. 

Mass.—Howard v. Howard, 15 
Mass. 196. 

Er apamibae cdg ini v. Boyd, 27 Miss. 
fo. 

N. J.—New York Mut. L. Ins. Co. 
vVioNewton, 50° Ne J. 1.7571, 14a 
756 [overr Van Buskirk vy. Mulock, 
18 N. J. L. 184}. 

N. Y.—Dubois y. Dubois, 6 Cow. 
494, See Post’ v. Neafie, 3 Cai. 
22 (where an action on a foreign 
decree was sustained by a divided 
court). 

N. C.—Pennington vy. Hayes, 3 N. 
OE 30: . : 

Oh.—Moore v. Adie, 18 Oh. 430. 

Pa.—Evans v. Tatem, 9 Serg. & R- 
252, 11 AmD 717. 

S. C.—Green v. Rembert, 108 S. C. 
208, 93 SE 769, 

Tenn.—Hunt v. Lyle, 6 Yerg. 412; 
Kelly v. Hooper, 3 Yerg. 395. 

Vt.—Downer v. Dana, 22 Vt. 337; 
UA sh v. Waller, 13 Vt. 231, 37 AmD» 
OI4 


Eng.—Henley v. Soper, 8 B. & C. 
16, 15 ECL 18, 108 Reprint 949; Sad- 
ler v. Robins, 1 Campb. 253. 

“The law in England may be re- 
garded as settled, that upon foreign 
decrees an action at law will lie. And 
it was substantially settled in the 
same way at the time when Van 
Buskirk v. Mulock, 18 N. J. L. 184, 
was decided by the cases of Sadler 
v. Robins, 1 Campb. 253, and Henley 
ve. Soper,’ 8: Bo & Ci’ 16, 115.) HngCh 
18, 108 Reprint 949. The right to 
bring actions upon domestic decrees 
the English courts had denied, but 
this denial was put upon the ground 
that such actions were: unnecessary, 
because the court which made the ~ 
decree, could, within its own juris- — 
diction, enforce it, and so an action 
was unnecessary. The Chief Justice, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| How. 65, 14 L. ed. 847; 


§§ 868-869] 


an interlocutory decree. 


Foreign decree. 


that the action lies.? 


[§ 869] 3. Time and Stay. When a cause is 
heard on the merits and the rights and equities of 
a party are adjudged, execution of any part of a 
decree whereby property may be sold, title trans- 
ferred, or money paid over to one of the parties, 


in Van Buskirk vy. Mulock, relied up- 
on the case of Hugh vy. Higgs, 8 
Wineat. (UL 4S.) 4697,) deta, ed... 719 
as establishing the law in the fed- 
eral courts against an action at law 
on a decree. Whatever force this 
case may have once had, is now en- 
tirely dissipated by the case of Penn- 
ington vy. Gibson, 16 How. (U. S.) 65, 
77, 14 L. ed. 847." New York Mut. 
L. Ins. Co. v. Newton, 50 N. J. L. 
aes bids di) As 75 6¢ 

“We lay it down, therefore, as the 
general rule, that in every instance 
in which an action of debt can be 
maintained upon a judgment at law 
for a sum of money awarded by such 
judgment, the like action can be 
maintamed upon a decree in equity 
which is for an ascertained and 
specific amount, and nothing more; 
and that the record of the proceeda- 
ings in the one case must be ranked 
with and responded to as of the same 
dignity and binding obligation with 
the record in the other.” Penning- 
ton v. Gibson, 16 How. (U. S.) 65, 77, 
14 L. ed. 847. 

Decree for alimony as basis of ac- 
tion at law see Divorce § 688. 

5. Pennington y. Gibson, 16 How. 
(U. S.) 65, 14 L. ed. 847 (comment- 
ing on the fact that Hugh v, Higgs, 8 
Wheat. CUE S.)5) 69.75" 5) Tae. ede) (7.19; 
holding that an action would not lie, 
involved an interlocutory decree). 

6 Pennington y. Gibson, 16 How. 
GU. S.)- 65,14. ed. 847 (calling 
attention to the fact that Hugh v. 
Higgs, 8 Wheat. (U. S.) 697, 5 L. ed. 
719, was a case of such character). 

7. Green v. Rembert, 108 S. C. 
203, $3 SE 769. 

8. De Vall v. De Vall, 57 Or. 128, 
109 P 755, 110 P 705. See Hugh v. 
Higgs, 8 Wheat. (U. S.) 697, 5 L. ed. 
719 (holding that the action will not 
lie on the decree of a court of chan- 
cery in another sfate, unless the de- 
eree has, by the statute of that state, 
the force and effect of a judgment at 
law, and that if it has such _ effect 
that fact must be averred and 
proved); Walker Vv. Witter, af 
Doug]. 1, 6, 99 Reprint 1 (where Lord 
Mansfield says: ‘‘The difficulty in the 
case had arisen from not fixing accu- 
rately what a Court of Record is in 
the eye of the law. That description 
is confined properly to certain Courts 
in England, and their judgments can- 
not be controverted. Foreign Courts, 
and Courts in England, not of record, 
have not that privilege’’). 

9. U. S.—Pennington vy. Gibson, 16 
Hopkins v. 
Lee, 6 Wheat. 109, 5 L. ed. 218. 

Me.—McKim y. Odom, 12 Me. 94. 


oe arma tok vy. Allen, 100 Mass. 
N. J.—New York Mut. L. Ins. Co. 
ae Newton, 60 Nid! Ee 571, 1404 


756. 
N. Y.—Dubois v. Dubois, 6 Cow. 
494; Post v. Neafie, 3 Cai. 22. 
Or.—De'' Vall) vi) De’ Vall, 57’ Or: 
128, 109 P 755, 110 P 705; Meyer v. 
Brooks, 29 Or. 203, 44 P 281, 54 
AmSR 790. 
Pa.-_-Evans v. Tatem, 9 Serg. & 


Nor will a party be al-— 
lowed ecapriciously to harass his adversary by ac- 
tion on a decree, where the court which rendered 
the decree is amply able to enforce it. Where the 
decree includes matters other than recovery of 
money an action at law will not lie.” 

A diversity of judicial utterance 
formerly existed as to the right to maintain an 
action at law for the recovery of money based on 
a foreign decree,’ but it now seems to be settled 
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Eng.—Henderson v. Henderson, 6 
Q. B. 288, 51 ECL 288, 115 Reprint 
111; Henley vy.’ Soper, 8 B. & C. 16, 
15 ECL 18, 108 Reprint 949; Sadler 
v. Robins, 1 Campb. 253. 

[a] he leading case in favor of 
the action is Post v. Neafie, 3 Cai. 
(N. Y.) 22 (decided in 1805 by a 
divided court, Chancellor Kent being 
one of the dissenting judges). 

{[b] Actions on foreign and do- 
mestic decrees contrasted.—‘It is 
manifest that a foreign and a domes- 
tic decree stand on a very different 
footing in respect to the appropriate 
measures for their enforcement. It 
may be, that, within the jurisdiction 
of a chancery or ecclesiastical court, 
its powers and processes to compel 
obedience to its own decrees are so 
ample and potent that other tribunals 
will not entertain independent suits 
for that purpose; while, in the case 
of a foreign court, or one in another 
state, the remedy of a suit to en- 
force such a decree may be necessary 
to prevent failure-of justice.” Allen 
y. Allen, 100 Mass, (373) 375. 

10. Maas v. Lonstorf, 166 Fed. 41, 
91 °CCA 627. 

11. Maas vy. Lonstorf, 166 Fed. 41, 
91° CCA. "627. 

12. See infra § 874. 

13. Fulton Inv. Co. v. Dorsey, 220 
Fed. 298, 136 CCA 108; Bound v. 
South Carolina R. Co., 55 Fed. 186; 
Farmers’ Loan Co. v. Oregon Pac. 


R. Co., 28 Or. 44, 40 P 1089; Miller 
Ve Grammer 48 S,0 iC 282, 220 SB 
657. 


14. U. S.—Fulton Inv. Co. v. Dor- 
sey, 220 Fed. 298, 136 CCA 108; Moo- 
try v. Grayson, 104 Fed. 613, 44 CCA 
83; Bound v. South Carolina R. Co., 
55 Fed. 186. 

Mass.—Gerrish y. Black, 109 Mass. 


474. 
Cadotte, 120 


Mich.—Cadotte  v. 
Mich. 667, 79 NW 932. 

Oh.—Baird v. Shepherd, 2 Oh. 261. 

Or.—Farmers’ Loan Co. v. Oregon 
Pac. R. Co., 28 Or. 44, 40 P 1089. 

R. I.—Lawrerce v. Staigg, 10 R. I. 
581. 

Bng.—Edwards v. Cunliffe, 1 Madd. 
287, 56 Reprint 106; Monkhouse v. 
Bedford Corp., 17 Ves. Jr. 380, 34 
Reprint 147. 

15. U. S.—Maas v. Lonstorf, 166 
Fed. 41, 91 CCA 627. 


Ala.—McGlathery v. Richardson, 
129 Ala. 247° 29 S 665;. Wright v. 
Phillips, 56 Ala. 69. 

N. C.—Greenlee v. McDowell, 39 
NP Cee 43h. 

S: C—Bennett v. Bell, 31 S. C. Eq. 
461, 466. 

Tenn.—In re Chadwell, 7 Heisk. 
630. 


“Undoubtedly cases may arise, and 
have existed, in which the Court has 
suspended the execution of its own 
decrees, or a succeeding Chancellor 
has suspended the execution of an 
order made by his predecessor. It is 
a power to be exercised with great 
delicacy, but the authority properly 
exists, and whether justifiable or not 
must depend on the circumstances, 
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should be withheld until the entire case may be 
reviewed on a single appeal.}° 
such as to require a direction as to the time of its 
enforcement, failure to prescribe such time is an 
implied reservation of execution until further or- 
Generally, the court has no power what- 
ever, after final decree and enrollment, to amend, 
modify, or alter the principles of the decree;!? but 
it retains and possesses the power of controlling the 
time of its execution.1® 
its inherent power to ‘control its own processes, a 
court of equity may extend the time for the exe- 
cution or performance of its decree,!* or may stay 
execution thereof,’ either temporarily 1° or perma- 
nently,?’ as where subsequently to the rendition of 
the decree matters arise which make it unjust and 


Where the decree is 


Accordingly, by virtue of 


or exigency, of the particular case.” 
Bennett v. Bell, supra, 

[a] A subsequent showing of equi- 

ties between defendants is not groun@ 
for staying the execution of a de- 
cree in favor of plaintiff. Proudfit v. 
Picket, 7 Coldw. (Tenn.) 563. 
_ (b] Where a party will be sub- 
jected to a penalty by performance 
of a decree, the execution of the de- 
cree may be stayed. Bennett v. Bell, 
31 US Gay Eigen 4 6. > 

Cross references: 

Censent decree see infra § 967. 
Injunctions against decrees see Judg- 

ments [23 Cyc 989]. 

Stay of proceedings generally see 

Actions § 416 et seq. 
Supersedeas generally 

sedeas [37 Cyc 596]. 

16. Witters v. Sowles, 32 Fed. 765; 
Woodbury Heights Land Co. v. 
EC an ger 60 N. J. Eq. 403, 45 A 

[a] Yo allow additional evidence. 
—A stay may be granted in order to 
allow a party to introduce new or 
additional evidence on a rehearing. 
Witters v. Sowles, 32 Fed. 765. See 
Montague v. Silsbee, 218 Mass. 107, 
105 NE 611 (where a request for a 
stay in order to introduce certain 
evidence was refused because the 
motion was not verified). 

[b] Until determination of another 
action.—(1) A stay of the execution 
may be granted in order that some 
matter involved in another suit and 
bearing on the rights of the parties 
under the decree may be determined 
before the decree is enforced. Wood- 
bury Heights Land Co, vy. Louden- 
slager, 60 N. J. Eq. 403, 45 A 630; 
Dunfee ‘vi ‘Childs, 59° °W:” Va. 225, 
53 SE 209. And see genrally Ac- 
tions § 420 et seq. (2) A stay ‘of 
proceedings in a suit provided for 
by Code (1899) c 1386.§ 6 rests in 
the sound discretion of the court; 
but to warrant the stay it must be 
essential to justice, and it must be 
that the judgment or decree by the 
other court will have legal operation 
and effect in the suit in which the 
stay is asked, and settle the matter 
of controversy in it. Dunfee_ v. 
Childs, 59°W. Va. 225, 53 SH: 209. 

Pending bili of review see infra 

919. 

: 17. Molyneaux v. Marsh, 17 F. Cas. 
No. 9,703, 1 Woods 452; Sewell v. 
Hoffman, 157 Ala. 196, 47 S 282; 
Barnett Fdy. Co. v. Iron Works Co., 
85 N. J. Eq. 359, 96 A 490; Hudson 
Trust Co. v. Boyd, 80 N. J. Eq. 267, 


see Super- 


84 A 715; Spann v. Spann, 11 S. C. 

Hq. 152. , 
[a] MNlustration.—Where, pending 

suit for partition of land and an 


accounting of rents, and after sub- 
mission of the case, but before de- 
eree, plaintiff for a consideration 
agreed to withdraw the suit, and 
deeded to P “all the right, title, in- 
terest, and claim in or to” the lands, 
and P then deeded the same to de- 
fendant, and the court entered decree 
for rents for plaintiff without knowl- 
edge of the agreement and deeds, 
the court should by control of its 
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inequitable to enforce the decree.‘® In a proper 
case the relief may be granted upon terms.’® It is 
_improper in such eases to vacate the decree, where 
the time for a motion to vacate has expired.?° Pro- 
ceedings to correct or vacate do not of themselves, 
in the absence of statute, operate to stay the exe- 
cution of the decree.?? a 
Delay and laches. Mere delay, short of statutory 
limitations, does not preclude the enforcement of a 
decree.22, The question of whether a decree in 
equity other than for the payment of money will be 
enforced after a long time has elapsed is one for 
the court to decide upon consideration of all the 
facts.?8 
[§ 870] 4. Revivor. It is sometimes necessary 
in order that a decree may be carried into effect 
that it be revived,?+ as when a party thereto has 
died,?> or where by lapse of time the decree has 
become dormant.2® The power of the court to re- 
vive a decree is not affected by docket entries in- 
dicating that the case has ended.27 And a decree 
may be revived pending a suit to vacate it.2° The 
revival of a reviving decree revives the original de- 
eree.??- 
Mode of revival. Generally a decree in equity is 
revived by a bill of revivor,?° and not by scire 
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facias,®! unless of course the latter proceeding is 
authorized by statute,?? and in any event a bill to 
revive a decree is a species of scire facias.*? The 
bill should be filed in the court which rendered the — 
decree.** 

Parties. Revivor may be had at the instance 
of plaintiff,?> or defendant,’ but no one can 
revive a decree where he has lost the right to 
proceed under it,?” or where he has no interest in 
its enforcement.*® All persons interested in carry- 
ing the decree into execution or who will be affected 
thereby must. be made parties,*® but no others are 
necessary.?® A bill to revive a decree being usually 
a bill to enforce it, it would seem that the question 
of parties is ruled by the principles applicable to 
bills to enforce decrees, sometimes called bills in the 
nature of bills of revivor.*? 

Relief and defenses.*? Usually the sole questions 
before the court in proceedings to revive a decree 
are the competency of the parties and the correct- 
ness of the frame of the bill.4® Error in the origi- 
nal proceedings will not be considered;** nor will 
the court enter into propriety and justice of en- 
forcing the decree, where the merits are not in- 
volved in the right to revive.*® Want of jurisdic- 
tion in the original suit is a defense,*® and a re- 


process have prevented the enforce- | Dock Co., 39 Mich. 38. See also Abatement and Revival 

ment of the decree. Sewell v. Hoff- N. J.—Benson vy. Wolverton, 16] §§ 244, 245, 434-563. 

man, 157 Ala, 196, 47. S 282. N. J. Eq. 110; Peer v. Cookerow, Bills to enforce decrees see supra 
18.3 Spann (Vv. Spann, 2° Hill Bq. 13 N. J. ba. 136, § 867. f ° 

(S. C.) 152. And see cases infra N. Y.—Washington Ins. Co. v. Slee, 381. Curtis v. Hawn, 14 Oh. 185. 

this note. 2 Paige 365; Livingston vy. Woolsey, 382. State v. Mobile, 24 Ala. 701; 
[a] .Illustrations.—(1) Where the|4 Johns. Ch. 365. Logan v. Cloyd, 1.A. K. Marsh. (Ky.) 


decree is Satisfied, its execution may 
be stayed. Molyneaux y. Marsh, 17 
F. Cas. No. 9,703, 1 Woods 452. (2) 
The proper practice after final decree 
to effectuate any settlement arrived 
at between the parties is to stay pro- 
ceedings. Hudson Trust Co. vy. Boyd, 
SGieNeridle  fuds 26% 84» AST 15; (3) 
Where a contract on which an injunc- 
tion is based is afterward judically 
declared to have been rescinded, it 
is proper to stay the enforcement 
of the injunction decree. Barnett 
Fdy. Co. v. Iron Works Co., 85 N. J. 
Eq. 359, 96 A 49). (4) Where plain- 
tiff in specific performance refuses 
to perform a decree in his favor, the 
execution of the decree may _ be 
stayed. Rosenstein y. Burr, 83 N. J. 
Eq. 491, 90 A 1087. 

Lo. barnett, bidy.» Cor pv. .alron 
i CO. SD ING. cd tle iSO Onn 9. GutAE 


20. Hudson Trust Co. v. Boyd, 80 
N. J. Eq. 267, 84-A 715; Egg v. Devey, 
11 Beav. 221, 50 Reprint 801. See 
also infra § 874. 

21. See infra § 871. 

22. Gurley v. Robertson, 178 Ala. 
326, 59 S 643;, Wickliffe v. Lee, 6 B. 
Mon. (Ky.) 543; Conans v. Topley, 
101 Miss. 203, 57 S 567, AnnCas1914B 
307; Wing v. De la Rionda, 5 NYS 550 
[eaitaent-cOpeeN. na | Oi Ore AN CIN ew eco INE 
1064 mem]; Riely v. Kinzel, 85 Va. 
480, 7 SE 907. 

{a] Rule applied.—The court had 
power to order a conveyance to be 
made seven years after the decree 
adjudging the title. Wickliffe v. Lee, 
6 B. Mon. (Ky.) 543. 

Laches generally see supra § 211. 

23. Wing v. De la Rionda, 5 NYS 
550 [aff 125 N. Y. 678 mem, 25 NE 
1064 mem]. 

24. See cases infra notes 25, 26. 
See also supra § 867. And see gen- 
Ae Judgments [23 Cyc 1436 et 
seq]. 

25. Ky.—Morton y. Long, 3 A. K. 
Marsh. 414. 

Md.—Glenn vy. Clapp, 11 Gill & J. 
1; Griffith v. Bronaugh, 1 Bland 547; 
Allen y. Burke, 1 Bland 544; Owings’ 
Case, 1 Bland 370, 17 AmD 311. 

Mich.—De Mill v. Port Huron Dry 


Oh.—Cist v. Beresford, 1 Oh. Cir. 
Stay 2, wb Ob. Cite DCC aaLos 

Va.—Burbridge v. Higgins, 6 Gratt. 
(47, Vas) ieti9): 

[a] Decree in rem.—(1) The death 
of a party after decree is pronounced 
but before enrollment will not pre- 
vent enrollment and execution of 
the decree without a revivor.. Har- 
rison v. Simons, 38 Edw. .:(N. Y.) 
394. (2) It is not necessary to re- 
vive a decree against defendant’s 
administrator in order to enforce its 
lien against the land of the decedent. 
Burbridge v. Higgins, 6 Gratt. (47 


Va.), 119. See Judgments [23 Cyc 
1438]. 
{b] Under the codes a revivor 1s 


not generally necessary. Wing v. 
De la Rionda, 5 NYS 550 [aff 125 
N. Y. 678 mem, 25 NE 1064 mem]; 
Miller v. Cramer, 48 S..C. 282, 26 SE 
Cote Trenholm (vy. Wilson, 13, S.-C. 
DUA: vy 

Abatement and revival generally 
see Abatement and Revival §§ 288, 
440-444; Judgments [23 Cyc 1438]. 

26. State v. Mobile, 24 Ala. 701; 
Duff v. Combs, 8 B. Mon. (Ky.) 386; 
Franklin v. Franklin, 1 Md. Ch. 342. 

27. Morgan y. Morgan, 45 S. C. 
323, 23 SH 64 (case marked “ended” 
and dropped from the docket). 


Brkt Cannon vy. Hemphill, 7 Tex. 
4. 

29. Shainwald y. Lewis, 69 Fed. 
30. U. S.—Shainwald v. Lewis, 69 
Fed. 487. 

Ala.—Deer v. State, 155 Ala. 521, 
Ph 848; State v. Mobile, 24 Ala. 
97 Del-—Cochran v. Couper, 2 Del. Ch. 
goint—Amold v. Styles, 2 Blackf. 


Ky.— Duff vy. Combs, 8 B. Mon. 386; 
Hord vy. Marshall, 5 Dana 495; Logan 
We Cloyd, la Aw KeeMansh..20ue 

Md.—Ridgely v. Bond, 18 Md. 433. 

N. J.—Feer vy. Cookerow, 14 N. J. 
Eq. 361. ’ 
Bee Y.—Tallman vy. Varick, 5 Barb. 

Oh.—Curtis v. Hawn, 14 Oh. 185. 

Bills of revivor see supra § 669. 


201; Duff v. Combs, 8 B. Mon. (Ky.) 
386; Tipton vy. Tipton, 118 Tenn. 691, 
104. SW 2387. 

[a] Execution on a dormant de- 
cree for money can be had by way 
of scire facias. Duff v. Combs, 8 B. 


Mon. (Ky.) 386. 

33. Tallman y. WVarick, 5 Barb: 
(Nia DP 2k. 

34. Griffin v. Spence, 69 Ala. 3938; 
at eee v. Styles, 2 Blackf. (Ind.) 

35. Griffin v. Spence, 69 Ala. 393. 


See also supra § 669. 

36. Griffin y. Spence, 69 Ala. 393; 
Benson vy. Wolverton, 16 N. J. Eq. 
110; Peer vy. Cookerow, 13 N. J. Eq. 
136; Griffith v. Bronaugh, 1 Bland 
(Md.) 547; Jones v. McKenna, 4 Lea 
(Tenn.) 642. 
ee Peer vy. Cookerow, 14 N. J. Eq. 

38. Horwood vy. Schmedes, 12 Ves. 
Jr. 811, 33 Reprint 118. 

39. Griffin v. Spence, 69 Ala. 3$3; 
el y. Kinzel, 85 Va. 480, 7 SB 


40. Peer v. Cookerow, 14 N. J. Ea. 
ae Leggett v. Sellon, 3 Paige (N. Y.) 


41. See supra 8 867. 
42. On bill to enforce decree see 
supra § 867. 


ane Rutledge y. Waldo, 94 Fed. 
44, Breckinridge v. Taylor, 1 B. 


Mon. (Ky.) 263; Carr v. Green, 9 S. C. 
Eq. 405. 

45. State v. Mobile, 24 Ala. 701. 

- On: bill to enforce decree see supra 
S$ . 

46. Rutledge -v. Waldo, 94 Fed. 
265; Green vy. Breckinridge, 4 T. B. 
Mon. (Ky.) 541; Comans y. Tapley, 
ace Miss. 2038, 57 S 567, AnnCas1914B 

[a] The burden of proof is on a 
party who was represented by the 
attorney to show such attorney’s 
lack of authority. Rutledge v. 
Waldo, 94 Fed. 265. See also gener- 
a Toe and Client §§ 128, 138. 
A recital in the former decree that 
a certain person was a party to the 


original suit was conclusive, in the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Conclusiveness of recitals— 
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vivor cannot operate retroactively to divest the title 
of a person not a party to the original suit.47 Laches 
is a defense;** and intervening rights will be pro- 
teeted.4° On reviving a decree the court may modi- 
fy the terms of its execution.5° 

[§ 871] G. Correction or Vacation of Decrees; 
Rehearing °1—1. In General. The power of the 
court to correct errors and to modify or vacate de- 
erees and the proceedings to accomplish those ob- 
jects depend upon the character of the decree, the 
character of the error or defect, and the time when 
the application is made. It may be laid down as a 
broad general proposition that the power of cor- 
_ recting and changing findings and orders exists, un- 
‘impaired by any limitation, so long as the cause 
remains open and within the jurisdiction of the 
court.°? The whole matter is now largely con- 
trolled by statutes, the provisions of which vary too 
much for specifie statement.5? But courts are very 
reluctant to open final decrees;*4 and generally 
after decree the proceedings will be opened only 
to let in a defense, prevent fraud or mistake, or oth- 
erwise further the ends of justice, and this whether 
the proceedings and decree have been enrolled or 
not.°° A decree will not be vacated if the defect 
ean be remedied on motion;°°® nor will a decree be 
opened, amended, or vacated for harmless and tech- 
nical errors and irregularities;®7 nor where no use- 
ful purpose will be served thereby;°® nor where 
rights acquired in good faith under it will be dis- 
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turbed,*® and where relief is granted intervening 
rights will be protected.®° But a court of chancery 
will not hesitate to set aside a decree improperly 
obtained and to which a party has no right, merely 
because the party against whose property the de- 
cree runs is indebted to the party in whose favor 
eas 5. 

Mode of procedure. Under the English practice 
the time which intervened between entry of the 
decree and enrollment was generally considerable.*2 
During this intervening time, the record not being 
regarded as complete and perfect, the decree was 
subject to modification or annulment for errors ap- 
pearing on the face of the record, upon a petition 
for a rehearing, whether these errors were errors 
in the judgment of the court or errors arising from 
inadvertence.°? There was no practical distinction 
between what we eall interlocutory decrees. and 
final decrees, either as to the right of appeal or the 
right to file a bill of review. If what we eall an 
interlocutory decree was enrolled by the English 
practice, it might be appealed from, or a bill of re- 
view might be filed to modify or annul it; the mere 
enrollment ot any decree, without regard to its char- 
acter, by the English practice, gave that degree of 
finality that made it lable to correction by appeal 
or bill of review and in no other manner.** Enroll- 
ment, in the technical sense of the English\practice, 
being largely unknown in this country,® it became 
necessary to substitute for the English rules, regu- 


absence of evidence to the contrary. Conn.—Samis' v. King, 40 Conn. 55. Lockwood y. Cleveland, 20 Fed. 
Comans v. Tapley, 101 Miss. 203, 57 | 298. 164; In re Morris, 17 F. Cas. No. 
S 567, AnnCas1914B 307. Fla.Friedman y. Rehm, 43 Fla. | 9,825, Crabbe 70; Smith v. Smith, 
47. McConnel v, Smith, 23 Ill. 611. | 330, 1S 234. 84 N. J. Eq: (13, 92 A. 791; Hudson 
{a] Rule applied.—Where a _ de- Ga.—Coston v. Dudley, 65 Ga. 252.) Trust Co. v. Boyd, 80 N. J. Eq. 267, 


fendant died before a decree, a de- 
cree thereafter rendered could not be 


: ing Co., 
revived against a posthumous child 


369, 65 NE 636]. 


I1l.—Koehler v. Ernst Tosetti Brew- 
LOW TH. AlS339n [att 200 A011. 


84 A 715; Richardson y. Hatch, 68 
N. J. Eq. 788, 60 A 52, 64 A 1134; 
Consolidated Electric Storage Co. v. 


who was not a party to the suit Ind.—MecGregor v. Axe, 10 Ind.|Atlantic Trust Co., 50 N. J. Eq. 93, 
when the decree was rendered, so as | 362. 24 A 229; Terhune vy. Colton, 12 
to divest nune pro tunc his title as Ky.—McLean y. Nixon, 18 B. Mon.|N. J. Eq. 312. See also infra §§ 880, 
an heir of deceased defendant. Mc- | 768. 899, 9oT. 
Connel y. Smith, 23 Ill. 611. Miss.—McAllister v. Plant, 49 Miss. 56. Pipkin v. Haun, Freem. (Miss.) 
48. Riely v. Kinzel, 85 Va. 480, | 628; Foy v. Foy, 25 Miss. 207. 254. : 
7 SE 907. Mont.—Power v. Lenoir, 22 Mont. 57. Goodwine v. Hedrick, 29 Ind. 
Enforcement of stale decrees see |169, 56 P 106. 383; Michigan Ins, Co. v. Whitte- 
supra § 869. Nebr.—Jennings v. Simpson, 12] more, 12 Mich. 427. See also infra 
49. Tallman v. Varick, 5 Barb. | Nebr. 558, 11 NW _ 880 §§ 891, 899. j i j 
CNGOY. 527.08 N. Y.—Schermerhorn v. New York, [a] TDlustration.—An application 
{a] MTllustration.—A decree will|3 HowPr 254; Crane v. Crane, 1 Code |to correct a clerical error in a de- 
not be revived and enforced against | Rep 92; Sheldon vy. Barnard, 1 Code |cree will be denied when the cor- 
lands conveyed by defendant prior | Rep 82. : rection sought would not, to any ex- 


to the docketing of the decree. Tall- 
man vy. Varick, (5. Barb. ‘CN. ‘Y.)):277. 

50. Union Trust Co. v. Curtis, 182 
Ind. 61, 105 NE 562, LRA1915A 699. 
And see supra §§ 866, 867, 869. 

51. Decrees against infants see 
Infants [22 Cyc 699-703]. 

52. U. S.—Witters v. Sowles, 32 
Fed. 130, 2 Blatchf. 550; Journeycake 
v. Cherokee Nation, 30 Ct. Cl. 172. 

A Mass.—Gibson vy. Crehore, 5 Pick. 

46 


N.C. 125. 


204; Hittell 


267, 58 P 843. 


N. C.—Thaxton y. Williamson, 72 


Oh.—Corry v. Campbell, 34 Oh. St. 
vy. Smith, 
(Reprint) 217, 1 ClevLRep 124. 
Tenn.—Myers v. James, 4 Lea 370; 
Burns v. Edgefield, 3 Tenn. Ch. 137. 
Utah.—Sidney Stevens Impl. Co. v. 
South Ogden Land, etc., Co., 20 Utah 


Vt.—Slason y. Cannon, 
Va.—Goode v. Bryant, 118 Va. 314, 


tent, or for any purpose, change the 
effect of the decree. Goodwine v. 
Hedrick, 29 Ind. 388. 

58. Somers v. Cresse, (N. J. Ch.) 
17 A 629; Whitman v. Brotherton, 2 
Tenn. Ch. 393; Hurlburd v. Freelovs, 
3 Wis. 537. 

{a] MTlustrations.—(1) A decree 
will not be vacated when the same 
result in substance must be reached 
by another decree. Hurlburd v. Free- 
love, 3 Wis. 587. (2) The words 


44 Oh; Dec. 


U9 e Vt. 72192 


Mich.—Antoszewski v. City Plumb-|87 SE 588; Shipman vy. Fletcher, 91 | “without prejudice” will not be added 
ing Co., 185 Mich. 215, 151 NW 635;|Va. 473, 22 SE 458; Saunders v.|if the decreeasit stands isnot a bar. 
Hews v. Hews, 145 Mich. 247, 108 | Griggs, 81 Va. 506; Dillard v. Dillard, | Somers vy. Cresse,, -(N. JiviCh.) 27, A 
NW 694. 77 Va. 820. : 629. c ; 

Mo.—Hurley v. Kennally, 186 Mo. W. Va.—Horner v. Life, 76 W. Va. {b] A void decree, it has been de- 


225, 85 SW 357. 
N. C.—Long v. Cole, 72 N. C. 20. 
Pa.—Chesterman y. Seeley, 6 Pa. 
Dist.-159. 
S. C.—Tindal v. Tindal, 1 S. C. 111. 
Wis.—Keep y. Sanderson, 12 Wis. 


352. Wis. 265. 


231, 85 SE 249; Schumate v. Crockett, 
48 W. Va. 491, 27 SE 240; Rader v. 
Adamson, 37 W. Va. 582, 16 SE 808; 
Shipman v. Bailey, 20 W. Va. 140. 
Wis.—In re Jackman, 26 Wis. 104; 
Zstna L. Ins. Co. v. McCormick, 20 


clared, being harmless, will not be 
vacated. Hurlburd vy. Freelove, 3 
Wis. 537. But see infra text and 
notes 77, 79. 

59. Teel v. Dunnihoo, 230 Ill. 476, 
82 NE 844, 120 AmSR 319; Curtiss 
v. Brown, 29 Ill. 201; Kercheval v. 


After remand from appellate court 54, Ga.—Durant v. D’Auxy, 107 | Berry, 6 J. J. Marsh. (Ky.) 508; Amos 
see Appeal and Wrror § 83270-3273. Ga. 456, 33 SE 478; Conquest v.|v. Stockton, 5 J. J. Marsh. (Ky.) 638. 
Decrees of appellate courts see | Brunswick Nat. Bank, 97 Ga. 500, | And see infra §§ 894, 921. 
Appeal and Error §§ 3308-3312. 25 SE 343. 60. Cawley v. Leonard, 28 N. J. 
Time limitation on opening of final Ida.—MecMillan v. Wooley, 6 Ida. | Hq. 467. 


decrees see infra § 874. 36, 51 P 1029. 


61. Vanderpoel v. Knight, 102 Ill. 
6. 


53. See statutory provisions; and: Tll.—Manufacturers’ Paper Co, v.|A. 59 
' Ala.—Ex p. Gresham, 82 Ala. 859, | Lindblom, 68 Ill. A. 539. 62. See supra § 835. 
2 S 486; Bingham y. Montgomery, Tenn.—Helms v. Rizer, 98 Tenn. 63. Manion v. Fahy, 11 W. Va. 
59 Ala. 334. 414, 39 SW 718. 482. ; 

Ark.—Felker v. Rice, 110 Ark. 79, Va.—Diamond State Iron Co. v. 64. Manion vy. Fahy, 11 W. Va. 
161 SW 162; Turner y. Vaughan, 33 | Alex. K. Rarig Co., 93 Va. 595, 25 | 482. 
Ark. 454. SE 894. 65. See supra § 835, 
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lating the question whether a decree should be 
modified or annulled, by motion, a petition for a 
rehearing, or a supplemental bill in the nature of a 
bill of review, or an appeal, or bill of review, or 
an original bill, some other rule, which of necessity 
could be based only on the character of the decree, 
as there was no such distinction between decrees, 
such as existed in England, that is decrees which 
were entered on the registrar’s book and decrees 
which had been enrolled on parchment. It was 
therefore determined that what we call interlocu- 
tory decrees should, for the purpose of determining 
the manner in which they could be modified or an- 
nulled, be regarded as an English decree entered on 
the registrar’s book, but not enrolled on parchment, 
and that final decrees should, for these purposes, 
be regarded as English decrees which had been en- 
rolled on parehment.®® With this distinction the 
English practice is largely followed in this country. 
Interlocutory decrees are subject to the plenary 
control of the court;°’ final decrees, before enroll- 
ment, or its equivalent, are subject to modification 
or correction, for clerical or formal errors, by sum- 
mary motion,°* and for substantial errors by peti- 
tion for rehearing,®® and thereafter by bill of re- 
view ‘° or by original bill.74. The distinction be- 
tween a bill of review and an original bill in the 
nature of a bill of review lies in the fact that the 
one is to a certain extent a continuation of the orig- 
inal litigation, is based on error or new matter, and 
seeks a rehearing, while the other is an independent 
suit, based on matter going to the validity of the 
decree, and seeks to nullify the decree or prevent 
its enforcement.’? The difference between a bill of 


Manion vy. Fahy, 11 W. Va. 482. 
See infra § 873. 
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review and a petition for a rehearing is technical, 
rather than substantial, so far as concerns their 
purpose, which is to reverse an original and final 
decree,” and also with respect to the grounds of 
attack;7* the principle distinction rests in the time 
of the application.7® A decree which is void and 
not merely erroneous may be attacked directly by 
appeal,’® or by an original bill in the nature of a 
bill of review,’? or by collateral attack,’* and some- 
times by bill of review.7° Where a decree is pro- 
cured by fraud, the court will act vf its own motion 
if possible;8° but usually relief must be invoked 
by a party by proper procedure.*! The usual rem- 
edy against a decree procured by a fraud is by origi- 
nal bill,8? and not by bill of review.S* There is a 
conflict as to whether these two bills may properly 
be joined.8* In some jurisdictions fraud may be 
reached by petition in the cause.*° Accident, mis- 
take, or surprise may be remedied by original bill *° 
or by petition,®’ but generally not by bill of re- 


view.8> Want of service may be reached by motion 
or petition *® or original bill,®°° but generally not by 
bill of review.®! The terms ‘‘original bill,’’ ‘‘bill of 
review,’’ and ‘‘bill in the nature of a bill of review’’ 
are frequently used interchangeably.®? Such loose- 
ness of terminology on the part of the courts is 
conducive to confusion, as the several bills are dis- 
tinct in many ways.®? But the name or technical 
frame adopted by the pleader or applicant is imma- 
terial; the court will treat the bill or application 
for what it really is,°* although in order that one 


should not stand; and if a court could 
act ex mero motu, 


mode of seeking a modification or vacation of a de- 
eree may be taken as another, the former must have 
the substantial requisites of the other.°> <A statu- 


Fed. 836, 90 CCA 320; Hoffman v. 


it should, when | Knox, 50 Fed. 484, 1 CCA 535; Knox 


See infra § 874. 

See infra § 880. 

See infra § &86. 

. See infra § 925. 

72. U. S.—Barrow v. Hunton, 99 

U. S. 80, 25 L. ed. 407; Dowagiac 

Mfg. Co. v. McSherry Mfg. Co., 155 

Fed. 524, 84 CCA 38; Cutter v. Iowa 

Water Co., 96 Fed. 777; Kimberly v. 

Arms, 40 Fed. 548 [app dism 136 

U. S. 629, 10 SCt 1064, 34 L. ed. 557]. 
Ala.—Gordon y. Ross, 63 Ala. 363. 


Ind.—Hinesley v. Sheets, (A.) 46 
NE 94. 
Tenn.—Wiison v. Schaefer, 107 


Tenn, 300, 64 SW 208; Berdanatti v. 
Sexton, 2 Tenn. Ch. 699. 

Va.—Miller v. Smoot, 86 Va. 1050, 
11 SE 983. 

W. Va.—Dunfee vy. Childs, 59 W. 
Va. 225, 53 SE 209; Manion vy. Fahy, 
11 W. Va. 482. 

And see infra §§ 886, 899, 925, 931. 

73. Williams v. Starkweather, 24 
Re ky b12)) 58) vA) 870! 

74. See infra §§ 880, 899. 
75. Mickle v. Maxfield, 
ae 3 NW 961. See infra §§ 874, 888, 
76. Morrison vy. Leach, 55 W. Va. 
126. 47 SE 237; Waldron v. Harvey, 
anor Va. 608, 46 SE 603, 102 AmSR 

77. See infra § 931. 

78. Moore v. Perry, 13 Tex. Civ. 
A. 204, 35 SW 838: Morrison v. Leach, 
55 W. Va. 126, 47 SE 237; Waldron 
v. Harvey, 54 W. Va. 608, 46 SE 603, 
102 AmSR 959. See also Judgments 
[23*Cye' 1070]. 


42 Mich. 


79. See infra § 899. 

80. Munn v. Worrall, 16 Barb. 
(N: Y.) 221 

81. Munn vy. Worrall, 16 Barb. 


‘Hraud cannot, of course, be ex- 
cused, whether practiced upon a 
court or individuals. Upon princi- 
ple, a decree procured by fraudulent 
acts, representations or concealment, 


the fact should be duly established, 
at once erase the obnoxious proceed- 
ing from its records. But in all cases 
between parties litigant the question 
is whether the plaintiff is entitled to 
the redress for which he asks, not 
whether the defendant may have 
committed some wrong. Plaintiffs 
must seek the appropriate remedy, 
and pursue the requisite means to 
obtain it, or they cannot succeed, 
however grievously they may have 
been injured. It is not enough, there- 
fore, for the plaintiff in this sult 
to show that a fraud has been prac- 
ticed which has been injurious to 
him, to entitle him to the relief 
which he solicits. He must fail if 
he has let the time pass when it 
was proper for him to allege and 
prove the circumstances upon which 
he now relies; or if those circum- 
stances do not support his present 
mode of procedure. These are 
familiar principles, founded on wise 
and necessary considerations, and 
should be strictly applied.’ Munn 
v. Worrall, supra. 

See infra § 932. 

See infra 899. 

See infra 897. 

See infra § 880. 

See infra 933. 

See infra 880. 

See infra 899. 

See infra 880. 

See infra § 934. 

See infra § 899. 

Terry v. Commercial Bank, 92 
U. S. 454, 23 L. ed. 620; Singleton 
v. Singleton, 8 B. Mon. (Ky.) 340; 
Wilson v. Schaefer, 107 Tenn. 300, 64 
SW 208. 

93. See infra §§ 886, 887, 925. 

94. U. S.—Thompson v. Maxwell, 
95 TW. S. 891, 24 Ty edi:481y Phenix 
Farmers’, ete., Bank v. Arizona Mut. 
Sav., etc., Assoc., 220 Fed. 1, 185 CCA 
577 [aff 217 Fed. 6401; Kaw Valley 
Drain. Dist. v. Union Pac. R. Co., 163 


PRE SLRINLR Gp 


ee ont? oa Liberty Iron Co., 42 Fed. 


Ala.—Ex p. Smith, 34 Ala. 455; 

Williams vy. Murphy, 1 Port. 40. 
rk.—Harris v. Hanie, 37 Ark, 348. 

Ga.—Durant v. D’Auxy, 107 Ga. 456, 
acon 478; Miller v. Saunders, 18 Ga. 

Ill.—Manufacturers’ Paper 
Lindblom, 68 Ill. A. 539. 

Ky.—Thomas vy. Hite, 5 B. Mon. 
590; Carneal vy, Wilson, 3 Litt. 80. 

Md.—Burch v. Scott, 1 Bland 112. 

Porto Rico.—Leake y. Olivieri, 8 
Porto Rico Fed. 114. 

R. I.—Quinn v. Hall, 87 R. I. 56, 
91 A .71,-AnnCasl917C 373. 

Tenn.—Murphy v. Johnson, 107 
Tenn. 552, 64 SW 894; Maddox v. Ap- 
person, 14 Lea 596; Arnold v. Moyers, 
1 Lea 308. 

Va.—Matney vy. Yates, 121 Va. 506, 
98 SE 694; Dellinger v. Foltz, 93 Va. 
bak 25 SE 998; 

‘o. 


Coe vz 


vi WAlex’ WK, "Rarié- (Co. 293) Var 
tague, 20 SE 899; 
well, 77 Va. 742; Sands v. Lynham, 
27 Gratt. (69 Va.) 291, 31 AmR 348; 
Hill v. Bowyer, 18 Gratt. (59 Va.) 364; 
Laidley v. Merrifield, 7 Leigh (34 
Va.) 346. 


Fultz v. Bright- 


W. Va.—Richmond vy. Richmond, 62 a 


W. Va. 206, 58 SE 736; Gallatin Land, 
etc., Co. v. Davis, 44-W.. Va. 109, 
28 SH 747; West-v. Shaw, 32 W. Va. 
195, 9 SE 81; Shenandoah Valley Nat. 
Bank v. Shirley, 26 W. Va. 563; Mar- 
tin v. Smith, 25 W. Va. 579; Sturm v. 
Fleming, 22 W. Va. 404. 
Rule applied to: 
Bills of review see infra § 897. 
Motions and petitions in the cause 
see infra § 877. 
Original bills in the nature of bills 
of review see infra § 930. 
Supplemental bills in the nature of © 
bills of review see infra § 887. R 
Ae D. C.—Fries v. Fries, 8 D. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 4 


Diamond State Iron _ 


595, 23 SH 894; ‘Heermans v. Mon- a 


Aaa. * 5.) f 


weer are 
-§§ 871-873] 


tory extension of one mode does not necessarily: 


abolish preéxisting modes of relief based on the 
same grounds.?é 

Decrees pro confesso. The opening, modification, 
or vacation of decrees pro confesso is largely con- 
trolled by rules peculiar to that kind of decrees, 
and is treated in connection with the discussion of 
such decrees.°? 

Consent decrees can be opened, modified, or va- 
cated, without the consent of the parties, only for 
fraud going to the reality of the consent.?8 

Application as stay. In the absence of statute, 
the execution of a decree is not ipso facto suspended 
by the filing. of a petition for a rehearing,®® or a 
bill of review,’ or an original bill to set aside a de- 

'eree.2 The party having the decree, in all such 
cases is allowed to proceed, unless specially and ex- 
pressly restrained,? which is never done but on the 
sum decreed being brought into court or on good 
security being given.* 

Jurisdiction. Generally proceedings to vacate or 
correct a decree should be bad in the court which 
rendered it.® 

Correction ex mero motu. The court may, on its 
own motion, correct or vacate its decrees.® 

[§ 872] 2. On Proceedings in Original Cause— 
a. In General. The decrees here considered are 
those properly termed decrees, as distinguished from 
mere pronouncements of decisions which have not 
reached the stage of formal rendition at which 
they become-adjudications.’ The discussion here is 
also confined to decrees of courts of original juris- 


EQUITY 


[21C.J.] 703 


diction,* rendered on adversary pleadings, as dis- 
tinguished from decrees pro confesso ® and consent 
decrees.1° The power of a court to modify or vacate 
a decree on summary motion or on petition for 
rehearing depends very largely upon whether the 
decree is interlocutory ™ or final,!2 and as to the 
latter the power of the court and the right of the 
party involve also the nature of the defects com- 
plained of.4° Whether the attack should be by mo- 
tion or petition depends upon the nature of the de- 
fects complained of and the relief sought.'* 

Laches and estoppel. Mere lapse of time will not 
preclude relief ;° but a court of equity will not in- 
terfere to set aside a decree and grant a new trial 
except upon a showing of strict diligence in the 
presentation of the cause, and upon proof that after 
doing all that such diligence required to be done, 
the appleant has been deprived by fraud, accident, 
or mistake or other uncontrollable circumstance of 
the, opportunity of properly presenting the case 
upon the trial.‘° Nor can a deeree be questioned by 
a party who has accepted the benefits thereof 17 or 
by his privies,!® especially where he himself has 
procured the entry of the decree in the form ob- 
jected to.19 Consent decrees come within the gen- 
eral principle of estoppel.?° 

[§ 873] b. Interlocutory Decrees. Interlocu- 
tory orders adjudicating no question raised by the 
pleadings remain under the complete control of the 
court until the case is disposed of by final deeree.2? 
The same rule is generally applied to interlocutory 
decrees,’ and, a fortiori, they may be corrected, 


Ill.—Hultberg v. Anderson, 252 Ill. 
607. 97 NE 216. 

R. I.—Quinn v. Hall, 37 R. I. 56, 
91 A 71, AnnCas1917C 373. 
S. C—Burn y. Poaug, 3 S. C. Eq. 


596. 

Tenn.—Heiskell v. Galbraith, (Ch. 
A.) 59 SW 346. 

Va.—Woods vy. Early, 95 Va. 307, 
28 SE 374; Spilman v. Gilpin, 93 Va. 
698, 25 SE 1004; Diamond State Iron 
Cowev. sAlex. )K.;Rarig Co.;; 93.5-Va: 
595, 25 SE 894; Battaile v. Mary- 
land Hospital, ete., 76 Va. 63; Rawl- 


ings v. Rawling, 75 Va. 76; Hill 
v. Bowyer, 18 -Gratt. (59 Va.) 
364. 

W. Va.—Dick v. Robinson, 19 W. 
Viet 59: 

96. Shenandoah Valley Nat. Bank 
vy. Shirley, 26 W. Va. 563. 

{a]  Illustration.—Code ¢ 134 § 5, 
providing that error in calculating 
interest in a commissioner’s report 
may be taken advantage of by mo- 
tion after notice to the adverse party, 
is a cumulative remedy, and. does 
not abolish petitions for rehearing 
or bills of review. Shenandoah Val- 
ley Nat. Bank vy. Shirley, 26 W. Va. 
563. 

97. See infra §§ 946, 953. 

98. See infra § 968. 

99. See infra § 883. 

1. See infra § 919. 

2. See infra § 936. 

3. Burch vy. Scott, 1 Bland (Md.) 
112. 

Power to stay execution see supra 
§ 869; infra §§ 883, 919, 936. 

4. Burch vy. Scott, 1 Bland (Md.) 


2. 

5. See infra §§ 875, 889, 926. 

{a] A federal court has exclusive 
jurisdiction of proceedings to modify 
or set aside its decrees. Thompson 
v. Schenectady R. Co., 124 Fed. 274 
{rev on other grounds 131 Fed. 577, 
65 CCA 225]; Blythe Co. v. Bankers’ 
Inv. Co., 147 Cal. 82, 81 P 281 [app 
dism 207 U. S. 580, 28 SCt 257, 52 L. 
ed. 349]. 

6. Phoenix Farmers’, etce., Bank v. 
Arizona Mut. Sav., ete., Assoc., 220 
Fed. 1, 135 CCA 577 [aff 217 Fed. 
640]. See also infra § 873. 

7. See supra § 837. 


8. Cross references: 

After remand from appellate court 
see Appeal & Error §§ 3272-3273. 
Decrees of appellate courts see Ap- 
peal & WBrror §§ 2477-2435, 3311- 

3312. 
Rehearing of decrees entered on bills 
of review see infra § 924. 


9. See infra § 951. 

10. See infra § 968. 

11. See infra § 8738. 

12. See infra § 874. 

13. -See infra §§ 874, 880. 
14. See infra § 873. 

15. See infra §§ 873, 874. 


Lhaches generally see supra § 211. 

16. Shook v. Shook, (Tex. Civ. A.) 
145 SW 699. And see infra §§ 873, 
874, 880, 881, 892, 928. 


17. Home St. R. Co. v. Lincoln, 
162 ,Wedie 133,02 S9IECCA W335 “Hill wv. 
Phelps, 101 Fed. 650, 41 CCA 569; 


Chase v. Driver, 92 Fed. 780, 34 CCA 
668: Albright v. Oyster, 60 Fed. 644, 
9 CCA 178; Rice vy. Merrill, 215 Mass. 
419, 102 NE 414. 

18. Rice v. Merrill, 215 Mass. 419, 
102 NE 414. 

19. Rice v. Merrill, 215 Mass. 419, 
102 NE 414. 

20. See infra § 968. 

21. Ala.—State v. Alabama, etc., 
R, Co., 54 Ala. 139; Dabbs v. Dabbs, 
27 Ala. 646. 

Ill.—Union Nat. Bank v. Doane. 140 
Ill. 193, 29 NE 906; Campbell vy. 
Powers, 139 Ill. 128, 28 NE 1062; 
Jeffery v. Robbins, 62 Ill. A. 190 [aff 
167 Ill. 375, 47 NE 725]. 

Ind.—Ryon v. Thomas, 104 Ind. 59, 
3 NE 653. 

Md.—Waring v. Turton, 44 Md. 
585; Barth v. Rosenfeld, 36 Md. 604. 

Mass.—Gerrish v. Black, 109 Mass. 
474, 

Mich.—Hews ‘v. Hews, 145 Mich. 
247, 108 NW 694. 

Miss.—Kimball v. Alcorn, 45 Miss. 
145: Topp v. Pollard, 24 Miss. 682; 
Davis v. Roberts, Sm. & M. Ch. 543; 
Cook v. Bay, 5 Miss. 485. 

N. C.—Miller v. Justice, 86 N. C. 
26: Ashe v. Moore, 6 N. C. 383. 

Va.—Roberts v. Cocke, 1 Rand. (22 
Va.) 121; Com. v. Beaumarchais, 3 
Callie Vida) Lae. ; 

22. U. S.—Latta v. Kilbourn, 150 


U. S. 524, 14 SCt 201, 37 L. ed. 1169; 
McGourkey v. Toledo, ete., R. Co., 146 
Ut Se 586 13 0S CEM 7036 a) eae 1.079% 
Lodge v. Twell, 135 U. S. 232, 10 SCt 
745, 34 L. ed. 153; Keystone Man-- 
ganese, etc., Co. v. Martin, 132 U. S. 
91, 10° SCt™ 32." 33. Li. ed. 275% Beebe 
v. Russell, 19 How. 283, 15 L. ed. 
668; Craighead v. Wilson, 18 How. 
199, 15 L. ed. 832; Fourniquet v. 
Perkins, 16 How. 82, 14 L. ed. 854; 
Pulliam v. Christian, 6 How. 209, 12 
L. ed. 409; Perkins v. Fourniquet, 6 
How. 206, 12 L. ed. 406; The Dredge 
A, 217 Fed. 617; Doddridge County 
Oil, ete.,. Co. v. Smith, 173 Fed. 386; 
Webster vy. O. Ditson Co., 171 Fed. 
895; Maas v. Lonstorf, 166 Fed. 41, 
91 CCA 627; N. K. Fairbank Co. ‘v. 
Windsor, 124 Fed. 200, 61 CCA 233. [rev 
118 Fed. 96]; Blythe Co. v. Hinck- 
ley, 84 Fed. 228 [aff 111 Fed. 827, 49 
CCA 647]; Moran y. Hagerman, 64 
Fed. 499, 12 CCA 239; Fischer v. 
Hayes, 22 Fed. 92, 22 Blatchf. 505; 
Wooster v. Handy, 21 Fed. 51; Clark 
vy. Blair, 14 Fed. 812, 4 McCrary 311; 
De Florez v. Raynolds, 8 Fed. 434, 
17 Blatchf. 436; Linder v. Lewis, 4 
Fed. 318; Coates v. Muse, 5 F. Cas. 


INO: 92,906, 21 2iBrock!. 529) Pullaniiwve 
Cincinnati,. ete; sRi;.Cos, 20). Cas: 
No. 11,462, 5 Biss. 237; Reeves v. 


Keystone Bridge Co., 20 EF. Cas. No. 
11,661, 2 Bann. & A. 256. 

Ala.—Sawyer v. Edwards, 75 S§ 338; 
Burt wicbhurt, “bb 7 Ala, S26 -riaT. ae 
S 260 [cit Cyc]; Pinkard v. Allen, 75 
Ala. 73; Cochran y. Miller, 74 Ala. 50; °' 
Ex p. McLendon, 33 Ala. 276; Dabbs 
v. Dabbs, 27 Ala. 646. 

Ark.—Miller v. Hemphill, 
488, 

D,. C.—Fletcher 
App. 47. 

1N.—Price v. Springer, 241 Ill. 230, 
89 NE 296; Jeffery v. Robbins, 167 
Dig 87547 NE (25 folate 62 THe AN 
190]; Gibson v. Rees, 50 Ill. 388; 
Hawkins v. Taber, 47 Ill. 459; Brush 
v. Sequin, 24 Ill. 254; Hartman v. 
Gratch, 202 Jll. A. 138; Jenkins v. 
Wells, 123 Ill. A. 280 [aff 220 Ill. 
452, 77 NE 236]; Yarnell v. Brown, 
65 Ill. A. 83; Jeffery v. Robbins, 62 
Til. A. 190. 

Ky.—Thompson y. Peebles, 6 Dana 


9 Ark. 


v. Leipscomb, 36 


704 [210.3.] 


modified, or set aside at any time during the term 
Aside from statutory 
limitation, no mere lapse of ‘time will bar a rehear- 
ing on an interlocutory decree; °?* but where there 
has been laches relief may be denied; > and after 
final decree interlocutory decrees preceding it can 
be reached only by proceedings attacking the final 
Under the English chancery practice a 
decree, although interlocutory in character, passed 
beyond the summary control of the court upon its 
enrollment,?7 and this rule has been applied to some 
extent in this country after the American equivalent 
of enrollment has taken place;?* but the generally 
prevailing American rule is as above stated,?® an 


at which they are rendered.?* 


decree.?°® 
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. [§ 873 


rolled decree, although the term at which it was 
rendered has elapsed, but as the equivalent of an 
English decree when entered in the registrar’s book 
but not yet enrolled.*° Some confusion in applying 
the American rule has arisen from the difficulty of 
determining the precise line of demarcation between 
an interlocutory and a final decree,** and the in- 
stances are not infrequent where decrees, although 
interlocutory in form and thus technically still un- 
der the control of the court until final decree, are 
yet considered as final in their determination of sub- 
stantial rights, and thus are treated as final as far 
as modification or vacation is concerned, so that 
they will not be disturbed after the expiration of the 


interlocutory decree not being regarded as an en- | term at which they are rendered.*? Decrees of an 


387; Hays v. May, 1 J. J. Marsh. 497; 
Calk vy. Stribling, 1 Bibb 122; New- 
port v. Longsdale Iren Co., 13 KyL 


300. 
La.—Thompson v. Mylne, 4 La. 
Ann, 206. ' 


Md.—Waring v. Turton, 44 Md. 535; 
Barth v. Rosenfield, 36 Md. 604; Wil- 
helm v. Caylor, 32 Md. 151; Ridgely 
v. Bond, 18 Md. 433. 

Mass.—Eastern Bridge, etc., Co. v. 
Worcester Auditorium Co., 216 Mass. 
426, 103 NE 913; White v. Gove, 
183 Mass. 333, 67 NE 359; Gerrish 
v. Black, 109 Mass. 474; Park v. 
Johnson, 7 Allen 378; Pingree_ v. 
Coffin, 12 Gray 288; Gibson v. Cre- 
hore, 5 Pick. 146. 

Miss.—Kimball vy. Alcorn, 45 Miss. 
145; Pattison v. Josselyn, 43 Miss. 
373; Cook v. Bay, 5 Miss. 485; Davis 
v. Roberts, Sm. & M. Ch. 543. 

Mo.—Deickhart vy. Rutgers, 45 Mo. 
132; Warren vy. Williams, 25 Mo. A. 
22 


N. J.—Franklin Electric Light Co. 
v. Ft. Wayne Electric Corp., 58 N. J. 
Eq. 548, 43 A 650 [aff 57 N. J. Eq. 
16, 41 A 666]. d 

N. M.—Bent v. Miranda, 8 N. M. 
Used OL: 

N. Y.—Hubbard v. Eames, 22 Barb. 
5ITs 

N. C.—Miller v. Justice, 86 N. C. 
26; Edney v. Edney, 81 N. C. 1; 
Worth v. Gray, 59 N. C. 4;- Ashe v. 
Moore, 6 N. C. 383. 

Oh.—Kelley v. Stanbery, 13 Oh. 408. 

Pa.—Reeves v. Keystone Bridge 
Co., 11 Phila, 498. 

SoG hx py Dunn, U8 “Siv/eCn 20%. 

Tenn.—State Bank v. Bilbrey, 3 
Baxt. 7; Franklin v. Franklin, 2 Swan 


5215 Morris v. Richardson, 11 
~ Humphr. 389; Craig v. Buchanan, 1 
Yerg. 141; Shaw v. Patterson, 2 Tenn. 
Ch. 171. 
Vt.— Flint v. Johnson, 59 Vt. 190, 
9 A 364. 
Va.—Todd v. McFall, 96 Va. 754, 


32 SE 472; Repass v. Moore, 96 Va. 
147, 30 SE 458; Sims v. Sims, 94 Va. 
580, 27 SE 436, 64 AmSR 772; Miller 
v. Cook, 77 Va. 806; Fultz v. Bright- 
well, 77 Va. 742; Wright v. Strother, 
76 Va. 857; Rawlings v. Rawlings, 
75 Va. 76; Kendrick v. Whitney, 28 
Gratt. (69 Va.) 646; Harrison v. 
Price, 25 Gratt. (66 Va.) 553; Mc- 
Candlish v. Edloe, 3 Gratt. (44 Va.) 


330; Roberts v. Cocke, 1 Rand. (22 
Va.) 121; Templeman y. Steptoe, 1 
Munf. °(15.--Va:)’ .339; Lindsay _°v. 
Campbell, 4 Hen. & M. (14 Va.) 505; 
Com. v. Beaumarchais, 3 Call (7 
Va.) 122. 

W. Va.—Fowler v. Lewis, 36 W. 


Va. 112, 14 SE 447. 

[al The leading case in which this 
doctrine is asserted is Fourniquet v. 
Perkins, 16 How. (U. S.) 82, 14 L. 
ed. 854 [foll Perkins vy. Fourniquet, 
6 How. (U. S.) 206, 12 L. ed. 406 (a 
former appeal in the same case)]. 

{b] Federal equity rule prescrib- 
ing the time within which a rehearing 
may be had does not apply to unap- 
pealable decrees. Wooster v. Handy, 
21 Fed. 51. 


[c] Order for decree.—The rule 
that after the entry of a final decree 
in equity, as after the entry of a final 
judgment in a suit at law, the court 
has no further power to deal with 
the case except on a bill of review, 
does not apply to an order for a de- 
cree or for a judgment at law. White 
v. Gove, 183 Mass. 333, 67 NE 359. 

[d] A preparatory decree, under 
the Louisiana practice, prescribing 
the manner of proceeding deemed 
necessary to arrive at a final deci- 
sion, remains under the control of 
the court until final decision. Thomp- 
son vy. Mylne, 4 La. Ann. 206. 

[e] Cause may be shown against 
a decree nisi at any time during the 
term at which it is to be made abso- 
lute on default of showing cause. 
Allen y. Thomas, 1 F. Cas. No. 239, 
i GranchhC. i294: 

[f] Showing consent to order.— 
Where the parties assented to the ap- 
pointment of a deputy clerk to act 
as a master to take account, but the 
interlocutory decree of appointment 
did not assign any “special reason” 
for such appointment, as required by 
the act of March 3, 1879 (20 U. S. 
St. at lL. 415), it was held that the 
report of such master would not be 
set aside, but that the decree would 
be amended so as to show the con- 
sent of the parties as the “special 
reason” for the appointment. Fischer 
v. Hayes, 22 Fed. 92, 22 Blatchf. 505. 
Coe uae or final see supra 

23. U. S.—Henderson y. Carbon- 
dale Coal, ete., Co., 140 U. S225,9 11 
SCU 691) 735 Mu. ed. 1332; 

Cal.—Blythe Co. v. Bankers Inv. 
Co., 147 Cal. 82, 81 P 281 [app dism 
207 WiiS., 580) 28) SC! 257.) 52° mn edi 
349]; Bixby v. Bent, 59 Cal. 522. 

Md.—Burch vy. Scott, 1 Bland 112. 

Va.—Banks vy. Anderson, 2 Hen, & 
M. (12 Va.) 20. 

W. Va.—Hyman y. Smith, 10 W. 
Va. 298. 

See generally infra § 874. 

24. Thompson y. Peebles, 6 Dana 
(Ky.) 387; Todd v. McFall, 96 Va. 
754, 32 SH 472; Staples v. Staples, 
85 Va, 76, 7 SE 199; Fultz v. Bright- 
well, 77 Va. 742; Rawlings vy. Raw- 
lings, 76 Va. 76; Kendrick v. Whit- 
ney, 28 Gratt. (69 Va.) 646; Fowler 
v. Lewis, 36 W. Va. 112, 14 SE 447. 

[a] Mlustration.—Ten years’ ac- 

quiescence in an interlocutory decree 
declaring that a legatee is entitled 
to a sum out of testator’s “estate” 
does not estop the devisees from hav- 
ing a rehearing, wherein they may 
show that the legatee is not entitled 
to have the legacy charged on tes- 
tator’s lands, where they promptly 
applied for the rehearing when they 
learned that the legatee claimed pay- 
ment from the land. Todd v. McFall, 
96 Va. 754, 32 SE 472. 
a Rawlings. vy. Rawlings, 75 Va. 
penseones generally see supra §§ 211- 
204. 

26. Longfellow v. 


Longfellow, 
Clarke (N. Y.) 344. 


27... Craig vy. Buchanan, . 1, Yerg: 
(Tenn.) 141; Manion v. Fahy, 11 W. 
Va. 482. See infra § 874. 

“A decree will not be re-heard in 
England after it is enrolled (1 New. 
Chy. Pr. 360), but before enrollment, 
rehearings have been common up to 
the time of the final decree, made 
twenty years after the first interlocu- 
tory decree in the cause, under which . 


'many acts had been done, and the 


decree to all substantial purposes 
complied with. The cases of Mills 
v. Banks, 3 P. Wms. 1, 24 Reprint 943, 
in 1724; Cunyngham y. Cunyngham, 
Ambl. 89, 27 Reprint 55, 1750, are re- 
markable instances; Vowles Vv. 
Young, 9 Ves. Jr. 171, 32 Reprint 567; 
Atty.-Gen. v. Brooke, 18 Ves. Jr. 319, 
34 Reprint 338; Wood v. Griffith, 1 
Meriv. 35, 35 Reprint 590; have 
strictly followed the old decisions.” 
Craig v. Buchanan, 1 Yerg. (Tenn.). 
141, 142. 

28. Stewart v. Beard, 3 Md. Ch. 
227; Burch y. Scott, 1 Gill & J. (Md.) 
393. See also Manion y. Fahy, 11 
W. Va. 482 (referring to the practice 
in Maryland). 

Enrollment see supra § 835. 

29. See supra text and note 22. 

30. Manion v. Fahy, 11 W. Va. 
482. See also Craig v. Buchanan, 1 
Yerg. (Tenn.) 141, 142 (where Catron, 
J., said: “I apprehended entering the 
decree upon the order book, pur- 
suant to the act of 1801, ch. 6, § 42, 
was an enrolment in fact, after which 
no re-hearing could take place. This, 
however, involves the absurdity that 
no re-hearing could at the same time 
be granted, without setting aside the 
enrolment first, until which was done 
the same objection stands in the way, 
at the first, as at every subsequent 
term before the cause is fully dis- 
posed of”). 

31. See supra § 822, 

32. U. S—Halsted v. Forest Hill 
Co., 109 Fed. 820. 

Ala.—Adams v. Sayre, 76 Ala. 509. 
Mee ie nann v. Outton, 3 B. Mon. 

Md.—Barroll v. Forman, 88 Md. 188, 
Fie 883; Contee y. Dawson, 2 Bland 
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Nebr.—Younkin = v. 
Nebr. 729, 68 NW 81. 

N. J.—Cumberland Lumber Co. v. 
Clinton Hill Lumber, ete., Co., 
N. J. Eq. 557, 94 A 647; Morris v. 
Taylor, 23 N. J. Eq. 131. 
fe Y.—Gardner y. Dering, 2 Edw. 


Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 641. 

Tenn.—-Myers v. James, 4 Lea 370; 
Johnston v. Hanner, 2 Lea 8; Meek 
v. Mathis, 1 Heisk. 534; Overton v. 
Bigelow, 10 Yerg. 48; Maloney v. 
Jones, (Ch.) 59 SW 700; Campbell 
v. Clutcher, 3 Tenn. Ch. 253. 5 
Pe rr me tan) v. Hemphill, 7 Tex. 

Va.—Davis v. Crews, 1 Gratt. (42 
Va.) 407. 

[a] Reason of rule.—‘“It ts not 
that the decree must be final in any 
sense in order to be beyond the power 


Younkin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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interlocutory character, under the general principles 
of chancery practice, are sometimes rendered ap- 
pealable and thus are placed in the category of final 
decrees over which the court has no power on mo- 
tion or petition after enrollment or its equivalent.34 
Sometimes arbitrary limitations are imposed.*4 

An interlocutory decree 
may be modified, vacated, or disregarded when the 
case comes up for final hearing.*¢ 
may be modified of the court’s own motion,*? or on 


Mode of procedure.*® 


of change by the chancellor after 
the term at which it was rendered, 
but that, being a complete decree 
Settling rights, it could not for this 
cause be disturbed by the chancel- 
lor. In other words, he could not 
reverse his own decree at a subse- 
quent term.” Barton y. Turley, 11 
Lea (Tenn.) 600, 605. 

{b] Mlustration.—Where the merits 
of the cause have been determined in 
the interlocutory decree and the 
reference is to compute amounts due, 
or to settle facts, and the master’s 
report is confrmed upon exceptions 
taken, and nothing further is to be 
done upon the cause, being moved, 
when set down for further directions 
or final decree, than to decree the re- 
lief adjudged on the interlocutory de- 
cree for the amounts or upon the 
facts settled by the master’s report 
thus confirmed, the merits of the 
case determined by the interlocutory 
decree cannot be again gone into. 
Morris v. Taylor, 23 N. J.. Eq. 131. 

[ec] General rule criticized.—In 
Cannon vy. Hemphill, 7 Tex. 184, 196, 
the court referred to Perkins v. 
Fourniquet, 6 How. (U. S.) 206, 12 
L. ed. 1406, the leading case on the 
general rule, which was reaffirmed 
in Fourniquet vy. Perkins, 16 How. 
(U. S.) 82, decided subsequently to 
the Texas case, and commented 
thereon as follows: “As a matter of 
convenience, where no appeal is al- 
lowed from interlocutory orders or 
judgments, all the matters in dispute 
should be disposed of below before 
an appeal is taken, in order that, by 
a single decision, the whole contro- 
yersy may be terminated. But, with 
great deference to the tribunal in 
which these decisions were made, it 
seems to me that it might admit of 
doubt, at least upon principle, if not 
upon authority, whether, at a subse- 
quent term, the Circuit Court could 
reverse and vacate its decree of a 
former term in so far as it adjudged 
the respective rights of the parties 
to specific shares of the property. 
And whatever may be the character 
-of such decrees, when considered 
with reference to the question solely 
of their susceptibility of appeal, yet, 
if they be not further acted upon and 
no appeal is taken, they must be 
considered, for the purpose of putting 
an end to litigation, as sufficient to 
secure the parties in their rights as 

‘adjudicated, and would in this as- 
pect be final and conclusive; and this 
is especially the case in our practice, 
in which equity causes may be sub- 
mitted to a jury, and judgments such 

/as the one under ,discussion may be 

‘entered on their finding. . NOx 

| Should such decrees be controlled or 

1 revised, unless upon appeal or writ 
of error.” ; 

33. Fowler v. Lewis, 36 W. Va. 
112, 14 SE 447. 


34 Cumberland Lumber Co. v. 
(Clinton Hill Lumber, etc., Co., 84 
N. J. Waq. 557, 94 A 647 (applying 


| limitation applicable to final decrees). 


| 85, Supplemental bill see infra 

i § 887. , 5 
36. U. S.—Fourniquet v. Perkins, 

(16 How. 82, 14 L. ed. 854; Perkins 


‘vy. Fourniquet, 6 How. 206, 12 L. ed. 
406; Forgay v. Conrad, 6 How. 201, 
‘12 Li. ed. 404; Western Union Tel. 
(\@o.;v. U..S.,«ete., Trust Go., 221 Fed. 
{545, 1387 CCA- 113; N. K. Fairbank 


[21 C, J.—45] 


EQUITY 


by motion,®® or 


sufficient 


Such decrees 


Co. v. Windsor, 124 Fed. 200, 61 CCA 
233; Pittsburg, etc., R. Co. v. Balti- 
more, etc., = 1Co;,. Glabed: 705, . 10 
CCA 20; Celluloid Mfg. Co. v. Cel- 
lonite Mfg. Co., 40 Fed. 476; Henry 
v. Travelers’ Ins. Co., 34 Fed. 258; 
Steam Stone-Cutter Co. v. Sheldons, 
21 Fed. 875; American Diamond Drill 
Co. v. Sullivan Mach. Co., 21 Fed. 74 
fappeidism 131 Ue Ss.) 42829 SCt 494, 
dow Li Ved sel Tis) Claricny. wiplaiim ol 4 
Fed. 812, 4 McCrary 311. 


*Cal.— Thompson v. White, 76 Cal. 
38L, 18. °P "399. : 

Ill—wWeil v. Mulvaney, 262 Ill. 
195, 104 NE 273; Jeffery v. Robbins, 
167 Ill. 375, 47 NE 725; Gibson v. 
Rees, 50 Ill. 383. 

Ky.—Newport, ete., Bridge Co. vy. 


Douglass, 12 Bush 673; 
Webb, 2 A. K. Marsh. 574, 

Mass.—Eastern Bridge, ete., Co. v. 
Worcester Auditorium Co., 216 Mass. 
426, 103 NE 9138. 


Brand v. 


Reet ep HoeP v. Pollard, 24 Miss. 
Oh.—Kelley v. Stanbery, 13 Oh. 
408, 422. 
N. M.—Bateman v. Gitts, 17 N. M. 
619, 626, 133 P 969, AnnCas1915B 


1192 [quot Cyc]. 

Wash.—Pacific Coast Coal Co. v. 
Esary, 92 Wash. 203, 158 P 1003, 1004 
[cit Cyc]. 

“In all cases where the decree is 
interlocutory, the whole merits of the 
cause are before the court for con- 
sideration, and it is their duty to 
render such final decree as equity 
and good conscience, from a view of 
the whole case, may require.” Kel- 
ley v. Stanbery, supra. 

{a] Leading case—In Perkins v. 
Fourniquet, 6 How. (U. S.) 206, 208, 
12 L. ed. 406, a bill for an account 
of community property, the circuit 
court had decreed that plaintiffs were 
entitled to a certain portion of the 
property, and referred the matter to 
a master to take and report an ac- 
count of it, and prescribed fully and 
with proper precision the principles 
and manner in which the lands were 
to be divided, and the accounts taken 
and concluded, but reserving all 
other matters in controversy between 
the parties until the coming in of 
the master’s report. Upon appeal 
from this decree it was held to be 
interlocutory and not final, and the 
appeal was dismissed for want of 
jurisdiction, and the cause remanded 
generally for further proceedings. In 
the course of its opinion, written by 
Taney, C. J., the court said: “It is 
the common and ordinary interlocu- 
tory order or decree passed by courts 
of chancery in cases of this kind, 
and is absolutely necessary to pre- 
pare the case for a final hearing and 
final decree, wherever the complain- 
ant is entitled to a partition of prop- 
erty or an account. For the princi- 
ples upon which an account is to be 
stated by the master, or a partition 
made, cannot be prescribed by the 
court, until it first determines the 
rights of the parties by an interlocu- 
tory order or decree; and the case 
cannot proceed to final hearing with- 
out it. And the appellant is not in- 
jured by denying him an appeal in 
this stage of the proceedings. Be- 
cause these interlocutory orders and 
decrees remain under the control of 
the Circuit Court, and subject to 
their revision, until the master’s re- 
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summary proceedings instituted for that purpose 8 


on petition for rehearing.*®? The 


distinction between the cases when the attack should 
be made by motion and when by petition for re- 
hearing is not always clearly defined,‘! but is not 
of paramount importance where the application is 
in' substance to authorize 
sought,** it being proper in such a ease to treat a 
motion as a petition 4° or a petition as a motion.** 
Generally a rehearing is necessary where material 


the relief 


port comes in and is finally acted 
upon by the court, and the whole of 
the matters in controversy between 
the parties disposed of by a final de- 
cree.”” Upon resumption of the pro- 
ceedings in the court below the mas- 
ter took up the reference and made a 
report awarding a large sum of 
money and a large amount of land 
to the plaintiffs. Exceptions were 
taken to the report on both sides. 
In the meantime the merits of the 
dispute had been passed upon by the 
supreme court in a branch of the 
same case, Fourniquet v. Perkins, 7 
How. (U. S.) 160, 12 L. ed. 650, and 
at the argument of the exceptions 
the circuit court reconsidered the 
opinion it had expressed on the 
merits in the interlocutory order; 
and believing that opinion to be 
incorrect dismissed plaintiff’s bill. 
Upon appeal from the decree of dis-+ 
missal it was held in Fourniquet v. 
Perkins, 16 How. (U. S.). 82, 85, 14 L. 
ed. 854, that the dismissal of the 
bill was correct or the merits, and 
touching another contention of the 
appellant, Taney, C. J., said:) <“Dhe 
counsel for the appellants however 
objects to the decree of dismissal, 
because it was made, at the argu- 
ment upon the exceptions to the mas- 
ter’s report, and is contrary to the 
opinion on the merits expressed by 
the court in its interlocutory order. 
But this objection cannot be main: 
tained. The case was at final hear~ 
ing at the argument upon the ex: 
ceptions; and all of the previous in~« 
terlocutory orders in relation to the 
merits, were open for revision, and 
under the control of the court. This 
court so decided when the former 
appeal ... was dismissed for want 
of jurisdiction. And if the court be- 
low, upon further reflection or ex- 
amination, changed its opinion, after 
passing the order, or found that it 
was in conflict with the decision of 
this court, it was its duty to correct 
the error.” 

87. Ryon vy. Thomas, 104 Ind. 59, 
3 NE 653; Calk v. Stribling, 1 Bibb 
(Ky.) 122. 


38. Ryon vy. Thomas, 104 Ind. 59, 
3 NE 653. 
39. Iowa v. Illinois, 151 U. S. 238, 


14 SCt 333, 38 L. ed. 145; Spring v. 
Domestic Sewing-Mach. Co., 13 Fed. 
446; Sheppard y. Starke, 3 Munf. (17 
Va.) 29; Banks vy. Anderson, 2 Hen. 
& M. (12 Va.) 20; Fowler vy. Lewis, 
36 W. Va. 112, 14 SE 447. 

40. Sheeler v. Alexander, 211 Fed. 
544; Cumberland Lumber Co. y. Clin- 
ton Hill Lumber, etc., Co., 84 N.’ J. 
Eq. 557, 94 A 647; Franklin Electric 
Light Co. v. Ft. Wayne EHiectric Corp., 
58 N. J. Eq. 5438, 43 A 650; Trevelyan 
v. Lofft, 88 Va. 141, 1 SE 901; Way- 
land v. Crank, 79 Va. 602; Fultz v. 
Brightwell, 77 Va. 742; Purdie v. 
Jones, 32 Gratt. (73 Va.) 827; Ken- 
drick v. Whitney, 28 Gratt. (69 Va.) 
646; Banks y. Anderson, 2 Hen. & M. 
(12 Va.) 20; Fowler v. Lewis, 36 W. 
Va. 112, 14 SE 447; Hyman v. Smith, 
L0VW..Y Val298. 


41. Fowler v. Lewis, 36 W. Va. 
112, 14 SE 447. See infra § 876. 
42. Kendrick y. Whitney, 28 Gratt. 
(69 Va.) 646. : 

43. Kendrick v. Whitney, 28 Gratt. 
(69 Va.) 646. : 
a 44. Eason v. Billups, 65 N. C. 
16. 
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and substantial changes in a decree are sought,*® 
and it has been declared to be the general rule that 
after the close of the term at which a decree set- 
tling any of the principles of a case is rendered, 
such decree, although interlocutory, cannot be set 
aside or disregarded without a rehearing.*® It has 
been held that a petition for a rehearing of an in- 
terlocutory decree on the ground of newly discoy- 
ered evidence is not strictly a petition for a re- 
hearing,*? but rather an application addressed to the 
diseretion of the court in the matter of the order 
of the proceedings on the trial,** or is in effect an 
application for leave to file a supplemental bill in 
the nature of a bill of review,*® and that where 
the matter complained of is the existence of a fact 
which was not called to the attention of the court, 
and which, had it been made known, would have pre- 
vented the decree, the remedy is by a petition in the 
nature of a petition for a rehearing,®° or by motion 
to set the decree aside;*! but it is also held that 
newly discovered evidence is ground for a petition 
to rehear an interlocutory decree by analogy to the 
rule where the decree is final,°? and a petition for 
rehearing on the ground of newly discovered evi- 
dence is a proper remedy under the present federal 
equity rules,®>* although the procedure on the peti- 
‘tion is practically tantamount. to an application for 
leave to file a supplemental bill.6* Where the mat- 
ter of an original bill has been adjudicated it can- 
not be reheard on the hearing of a cross bill.®> It 
seems that the operation of an interlocutory decree 
is not ipso facto suspended bw the filing of an ap- 
plication to open it,°® but in a proper case the court 
will grant a stay.>? 


EQUITY 


ears 
[§§ 873-874 


Grounds. A motion to modify’or vacate an in- 
terlocutory decree is addressed to judicial discre- 
tion,®’, and the same is true of a rehearing.®? This 
discretion, however, is not an arbitrary power; there 
must be some ground or reason for disturbing the 
decree.*° A rehearing of matters covered by an 
interlocutory decree is not a matter of course.** 
Generally, such a decree will not be disturbed on 
account of matters considered on the hearing,®? and 
reconsideration of the same issues, if permissible af 
all, may be had only for a clear mistake of law ° 
or fact.°¢ Want of service of process is ground for 
the opening of the decree.® A rehearing after an in- 
terlocutory decree may be had for surprise,®* and, 
before the suit has been determined, fraud in any 
previous interlocutory order may be set up by peti- 
tion.*? 

[§ 874] c. Final Decrees—(1) In General. 
There must of course be some point or stage in 
every court procedure, legal or equitable, when the 
particular eause is finally disposed of, its thread cut, 
and the parties are out of court, to be brought in 
again only by some new process duly served upon 
them.®® Under the English practice that point was 
when the final decree was enrolled, irrespective of 
terms.®® Until the decree was enrolled and there- 
by became a record it might be altered by the court 
that made it, upon motien or petition.*° Upon en- 
rollment the general power of the court to make 
material alterations on motion or petition ceased.‘ 
In the United States a practice similar to the Eng- 
lish practice has prevailed at one time or another 
or is still followed in some jurisdictions, the cessa- 
tion of the court’s plenary power over its decrees 


45. Hop Bitters Mfg. Co. v. War- 
ner, 28 Fed. 577; Fanning vy. Dunham, 
4 Johns. Ch. (N. Y.) 35; Radley v. 
Shaver, 1 Johns. Ch. (N. Y.) 200. See 
Reybold y. Jefferson, 1 Del. 401, 26 
AmD 401 (a bill for an account be- 
tween partners, where it was inti- 
mated, but not decided, that an in- 
terlocutory decree to account could 
not be changed or varied without the 
formality of a rehearing). See also 
infra § 876. 

46. Davis v. Demming, 12 W. Va. 
246. 

47. Campbell Frinting Press, etc., 
Co. v. Marden, 70 Fed... 329. 

48. Campbell Printing-Press, 
Co. v. Marden, 70 Fed. 339. 

49. Deitsch v. Staub, 115 Fed. 309, 
53 CCA 137; Willimantic Linen Co. 
v. Clark Thread .Co., 24 Fed. 799; 
Gillette v. Bates Refrigerating Co., 
12 Fed. 108; Baker v. Whiting, 2 F. 
Cas. No. 786, 1 Story 218; Dexter v. 
Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303; Jenkins y. Eldredge, 13 ¥. Cas. 
No. 17,267, 3-Story, 299; Reeves v. 
Keystone Bridge Co., 20 F. Cas. No. 


etc., 


11,661, 2 Bann. & A. 256; Wiser v. 
Blachly, 2 Johns, Ch. (N. Y.) 488; 
Hyman vy. Smith, 10 W. Va. 298. 


50. Eason vy. Billups, 65 N. C. 216. 
51. Eason vy. Billups, 65 N. C. 216. 
52. Trevelyan v. Lofft, 83 Va. 141, 

1 SE 901. See also infra § 881. 

Wie Sheeler y. Alexander, 211 Fed. 

. 54. Sheeler v, Alexander, 211 Fed. 

44, - 

[a] Procedure indicated. — “It 
would seem to be a proper course of 
procedure in the filing of a petition 
for a rehearing where only an in- 
terlocutory decree has been entered, 
and there has been no appeal taken 

. for the party seeking a rehear- 
ing to file its petition with the clerk 
of the court, and if he relies upon 
newly discovered evicence, he should 
set forth this evidence in the bill 
as far as possible in the petition for 
rehearing, and, in any event, in affi- 


‘mental pleadings.” 


davits filed with the petition for re- 
hearing and accompanying it. After 
filing this petition for a rehearing 
and the affidavits, he should then ob- 
tain an order upon the adverse party 
to show cause at some later day why 
his prayer for a rehearing should 
not be granted. The adverse party 
may then answer the petition for a 
rehearing, and upon the petition and 
answer the application may be heard. 
If the application for a rehearing is 
granted, then the petitioning party 
would be required to file either a 
supplemental bill or answer, as the 
case might be, in order that the hear- 
ing might be had on the original 
bill and answer and on the supple- 
Sheeler v. Alex- 
ander, 211 Fed. 544, 547. 

55. Barker vy. Belnap, 39 Vt. 168. 

56. See infra § 883. 


hk Rogers v. Marshall, 12 Fed. 
4, 
{a] A stay as of course will be 


granted where the delay will be 


slight. Rogers v. Marshall, 12 Fed. 
614. 
58. Nelson vy. Winchell, 203 Mass. 


75, 89 NE 180, 185, 23 LRANS 314; 

Hunter vy. Carmichael, 20 Miss. 726. 
59. Hunter v. Carmichael, 10 Miss. 

726; Wayland y. Crank, 79 Va. 602; 


Kendrick v. Whitney, 28 Gratt. (69 
Va.) 646. 
60. Hunter vy. Carmichael, 20 Miss. 


726. 
Review of discretionary rulings see 
Appeal & Error §§ 288—290. 

61. Hurlbut v. Hutton, 42 N. J. Eq. 
15, 6 A 286 [rev on other grounds 
44 °N. J.) Wq.1517, (145A 89115 

62. A. B. Dick Co. v. Wickelman, 
77 Fed. 853. 

[a] Illustration.—An interlocutory 
decree will not be set aside for the 
alleged misuse by counsel of a su- 
preme court decision which was con- 
sidered by the court before the entry 
Of ‘the(decree, WA.) Bow Dick Yous Ve 
Wickelman, 77 Fed. 853. 

68. Coupe v. Weatherhead, 37 Fed. 


16 [rev on other grounds 147 U. S. 
322, 13 SCt 312, 37 L. ed. 188). 

{a] Different decision by another 
court.—An interlocutory decree will 
not be opened because another court 
has rendered a decision on the, facts 
of a character which neither party 
sought when the interlocutory decree 
was made. Ingersoll y. Benham, 13 
F. Cas. No, 7,036,.3 Bann. & A. 179, 
14 Blatchf. 262. 

64. Coupe v. Weatherhead, 37 Fed. 
16 [rev on other grounds 147 U. 8. 
822,.13, SCt 312,,37 L.. ed. 188]. 

65. Fultz v. Brightwell, 77 Va. 742. 

66. Spilman v. Gilpin, 93 Va. 698, 
25 SE 1004. ; 

67. Furnald vy. Glenn, 64 Fed. 49, 
12. CCA 27. [aff 56 Fed.,.372]; Led- @ 
yard y. Henderson, 46 Miss. 260;. — 
Williamson v. Hartman, 92 N. C. 236. 

Consent decree see infra § 968. 


68. Parsons y. Stevens, 107 Me. 65, 
78 A 347. 
69. U. S.—Brown v. Aspden, 14 


How. 25, 14.L. ed. 311. 

Me.—Parsons v. Stevens, 107 Me. 
65, 78 A 3847; Pitman vy. Thornton, 
65 Me, 95. 
pines -CiaPp v. Thaxter, 7 Gray 

Mich.—Barnes v. Kent Cir. Judge, 
97 Mich. 212, 56 NW_599. 
ny S.—Burton vy: Burns, 11 N. §S. 

Enrollment see supra § 835. 

\ . S.—Brown v. Aspden, 14 
How. 25, 14 L. ed. 311, 
Re ontreag y Vv. Scott, 1°Gill & J. 

Mich.—Barnes y. Kent Cir. Judge, 
97 Mich. 212, 56 NW 599. 

N. J.—Hudson Trust Co. vy. Boyd, 
80 N. J. Eq. 267, 84 A 715. 

N. Y.—Lawrence vy. Cornell, 4 
Johns, Ch. 545. 

R. I.—Leach y. Jones, 11 R. I. 386; 
Hodges v. New England Screw Co., 


oot, Le 9: 

N. S.—Burton v, Burns, 11 N. S. 
349. 

71. 


U. S.—Winslow v. Staab, 242 — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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being referred to the time of filing and entry, with- 
out regard to the termination of the term.’2 This 
rule is especially applicable, in the absence of stat- 
ute extending the time for motion or rehearing, 
where a court of equity has no stated terms, but is 
In the great majority 
of the states, however, the doctrine of enrollment 


regarded as always open.73 


Fed. 426, 155 CCA 202 : 
308k: [aff 233 Fed 


Fla.—Gasque y. Ball, 71 Fla. 257, 
TIS °329 


ggind-—Gullett vy. Housh, 5 Blackf. 


Md.—Burch y. Scott, 1 Gill & J. 
393; Burch v. Scott, 1 Bland 112. 

Mich.—Barnes y. Kent Cir. Judge, 
97 Mich. 212, 56 NW 599. 

N. J.—Hudson Trust Co. v. Boyd, 
80 N. J. Eq. 267, 84 A 715. 

R. I.—Leach y. Jones, 11 R. I. 
386; Hodges v. New England Screw 
Worse Re iT 9: 

Hng.—Kemp 
' 27 Reprint 984. 

72. Fla.—Gasque v. Ball, 71 Fla. 
257, 71. S$ 329. 


ae oe v. Franklin, 26 Ga. 

Me.—Parsons y. Stevens, 107 Me. 
65, 78 A 347. 

Mass.—Fairbanks y. Newhall, 222 
Mass. 598, 111 NE 385; Marshall En- 
gine Co. v. New Marshall Engine Co., 
203 Mass. 410, 89 NE 548; Lakin v. 
Lawrence, 195 Mass. 27, 80 NE 578; 
White v. Gove, i183 Mass. 333, 67 NE 
359; Thompson vy, Goulding, 5 Allen 
81; Clapp v. Thaxter, 7 Gray 384. 

Mich.—Reynolds y. Reynolds, 115 
Mich. 378, 73 NW 425; Barnes v. 
Kent Cir. Judge, 97 Mich. 212, 56 NW 
599; Maynard v. Pereault, 30 Mich. 
ane Benedict’ v. Thompson, Walk. 


Minn.—Grant vy. Schmidt, 22 Minn. 1. 
S. C.—Haskell y. Raoul, 7 8. Cc. L. 
852; Simpson v. Downs, 26 S. C. 
ae 421; Burn vy. Poaug, 3 S. C. Eq. 

96. 

[a] In Maine there are no terms 
in equity procedure, and decrees be- 
come operative and final upon sign- 
ing, entering, and filing; the court’s 
plenary power over them without 
Some new process ceases at that 
time. Parsons v. Stevens, 107 Me. 
65, 78 A 347. 

{b] In Minnesota judgments are 
not entered as of any term, and in 
equitable as well as in legal actions 
the control of the court over the rec- 
ord terminates with the entry of the 


v. Squire, 1 Ves. 205, 


judgment. Grant vy. Schmidt, 22 
Minn. 1. 

Entry and errollment see supra 
§ 835. 

73. Gasque v. Ball, 71 Fla. 257, 
71 S 329; Parsons v. Stevens, 107 


Me. 65, 78 A 347; Gilpatrick v. Glid- 
den, 82 Me. 201, 19 A 166; Pitman v. 
Thornton, 65 Me. 95; Fairbanks v. 
Newhall, 222 Mass. 598, 111 NE 
385; Marshall Engine Co. v. New 
Marshall Engine Co., 203 Mass. 410, 
89 NE 548; Lakin v. Lawrence, 195 
Mass. 27, 80 NE 578; White v. Gooe, 
183 Mass. 333, 67 NE 359; Thompson 
v. Goulding, 5 Allen (Mass.) 81; 
Clapp v. Thaxter, 7 Gray (Mass.) 
384. 

74. See supra § 835. 

75. U. S.—Henderson y. Carbon- 
male. Coal, etc..—Co.,, 140. U.S... 25, 
a1 SCt 691, 35 Li. ed: 332;. Barrell v. 
wTHton, 119.90. S: "637, 7-SCt, 382,30 
L. ed, 511; Bronson v. Schulten, 104 
‘U. S. 410, 26 L. ed. 997; Washington, 
etc., R. Co. v. Mayor, 7 Wall. 575, 
19 L. ed. 275; Doss v. Tyack, 14 How. 
297, 14 L. ed. 428; Wylie v. Coxe, 14 
tow.) 1,14 . ed. ‘301; Brockett iv. 


| Brockett, 2 How., 2388, 11 L. ed. 251; 


Winslow v. Staab, 242 Fed. 426, 155 
CCA 202 [aff 233 Fed. 305]; Tilton v. 
Barrell, 17 Fed. 59, 9 Sawy. 84 [aff 
19 815. Si 63,70 SCt 332: "30. Lived. 
511]; Reeves v. Keystone Bridge Co., 
,20 F. Cas. No. 11,661, 2 Bann. & A. 
256. 


EQUITY 


Assist eee vy. Robinson, 16 Ala. 


jog ah —Grontier Vou Minturn: be als 


Conn,—Sturdevant v. Stanton, 47 
Conn, 579. 


od C.—Schwartz v. Costello, 11 App, 


Ill—Bartak y. Isvolt, 261 Ill. 279, 


103 NE 967; Weinberg v. Noonan, 
193 Tll. 165, 61 NE 1022; Hawkins 


v. Taber, 47 Ill. 459; Frink vy. King, 
4 Ill. 144; Krieger y. Krieger, 120 
Ill. A. 634 [rev on other grounds 
221 Ill. 479, 77 NE 909]. 

Ky.—Lockheart v. Trabue, 2 Bibb 
249; Worthington v. Campbell, 1 SW 
714, 8 KyL 416. 

Md.—Thruston y. Devecmon, 30 Md. 
210; Nowland yv. Glenn, 2 Md. Ch. 
368; Burch y. Scott, 1 Gill & J. 393 
[rev on other grounds 1 Bland 112]. 

Mich.—Hews v. Hews, 145 Mich. 
247, 108 NW 694. 

Miss.—Ex p. Stanfield, 98 Miss. 214, 
53 S 538; Pattison v. Josselyn, 43 
ees 373; Sagory v. Bayless, 21 Miss. 
153. 

N. J.—White v. Smith, 72 N. J. Eq. 
697, 65°A 1017. g 
ye URE v. Stanbery, 13 Oh. 


Pa.—Bishop’s App., 26 Pa. 470. 

Tenn.—Fraker v. Brazelton, 12 Lea 
278; Abbott v. Fagg, 1 Heisk. 742; 
Moore v. Watson, 4 Coldw, 64; Tim- 
mons y. Garrison, 4 Humphr. 148; 
Craig v. Buchanan, 1 Yerg. 141; Rob- 
ertson v. Maclin, 4 Hayw. 53; Smith 
vy. Sneed, Cooke 190; Dunn y. Dunn, 
51 SW 119; Mound City Mut. L. Ins. 
Co; v. Hamilton, 3 Tenn: Ch. 228; 
Crafton v. Crafton, 8 Tenn. Civ. A. 
Th. 

Va.—Stout v. Stout, 104 Va. 480, 
51 SE 833; Hodges v. Davis, 4 Hen. 
& M. (14 Va.) 400. 

W. Va.—Thompson v. Buffalo Land, 
etc., Co., 77 W. Va. 782, 88 SH 1040; 


Wilson vy. Kennedy, 63 W. Va. 1, 
59 SE 736; Mathews v. Tyree, 53 
W. Va. 298, 44 SE 526; Kelty v. 


High, 29°W. Va. 281, 1.SH 561; Car- 
per v. Hawkins, 8 W. Va. 291. 

{aj After a decree of dismissal 
the chancellor may grant a rehear- 
ing during the term, the same as in 
the case of any other final decree. 
Gillespy v. Hollingsworth, 169 Ala. 
602, 538 S 987. \ 

76. U. S.—Aspen Min., etc., Co. v. 
Billings, 150 °U. S. 31, 14 SCt 4, 37 
L, ed..986; Lewisburg Bank v. Shef- 
fey, 140 U.S. 445,°11 SCt 755, 35 
L. ed. 493 [aff. 33 Fed. 315]; Barrell 
ve Tilton, 1198U- Se 630s) Val S32, 
30 L. ed. 511; Phillips v. Negley, 117 
U. S. 665,.6 SCt 901, 29 L. ed. 1013; 
Bronson y. Schulten, 104 U. S. 410, 
26 L. ed. 997; Brooks v. Burlington, 
ete., R., Co. 102 U. S. 107, 26 L. ed. 
91; Roemer v. Simon, 91 U. S. 149, 
23 L. ed. 267; French vy. Stewart, 
22 Wall. 238, 22 L. ed. 854; McMicken 
vy. Perin, 18° How.’ 507, 15. -L. ‘ed. 
504; U. S. Bank v. Moss, 6 How. 31, 


12h) ed.’ 331; “Sibbald vv. U. S., 12 
Pet. 488, 9 L. ed. 1167; Jackson v. 
Ashton, 10 Pet. 480, 9 L. ed. 502; 


Poole v. Nixon, 9 Pet. appendix 770, 
9° In ed, 305, 19°F. Cas” No. 11,270; 
Cameron v. McRoberts, 3 Wheat. 591, 
4 L. ed. 467; Winslow v. Staab, 242 
Fed. 426, 155 CCA 202 [aff 233 Fed. 
305]; U. S._v. Midway Northern Oil 
Co., 232 Fed. 619; Fulton Inv. Co. v. 
Dorsey, 220 Fed. 298, 136 CCA 108; 
Farmers’, etc., Bank v. Arizona Mut. 
Sav., etc., Assoc., 220 Fed. 1, 135 CCA 
577 [aff 217 Fed. 640]; Taylor v. Eas- 
ton, 180 Fed. 363, 103 CCA 509; Home 
St. R. Co. v. Lincoln, 162 Fed. 133, 89 
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is worked out by treating decrees as enrolled at the 
end of the term,’* and accordingly the court is 
deemed to retain control of its decrees, for the pur- 
pose of vacation or amendment, until the end of the 
term,‘® after which its power, on motion or petition 
in the cause, to change the decree in matters of 
substance ceases,’® except as otherwise provided by 


CCA 133; Halsted vy. Forest Hill Co., 
109 Fed. 820; Graham y. Swayne, 
LOSS) "Hedss ) 366; 48) eOCAr 4d Mies 
Gregor” “ve Vermont “f. & —T. Co. 
104 Fed. 709; 44 CCA 146; Con- 
tinental Trust Co. v. Toledo, etc., R. 
Co., 99 Fed. 171; Jourolman y. East 
Tennessee Land Co., 85 Fed. 251, 29 
CCA 140; Farmers’ L. & T. Co. vy. 
Iowa Water Co., 80 Fed. 467; In re 
Gamewell Fire-Alarm Tel. Co., 73 
Fed. 908, 20 CCA 111; Petersburg 
Sav., etc., Co. v. Dellatorre, 70 Fed. 
643, 17 CCA 310; U. S. v. Williams, 67 
Fed. 384, 14 CCA 440; Hicklin v. Mar- 
co, 64 Fed. 609; Omaha v. Redick, 63 
Heder: Tt, 11) iCCA “1; *Bound” vy. South 
Carolina Rk. Co., 55 Fed. 186; Hoffman 
v. Knox, 50 Fed. 484, 1 GCA 535; 
Glenn v. Dimmock, 43 Fed. 550; 
Campbell yv. James, 31 Fed. 525; Rob- 
inson y. Rudkins, 28 Fed. 8; Allen v. 
Wilson, 21 Fed. 881; Coleman v. Neill, 
11 Fed. 461; Linder v. Lewis, 1 Fed. 
378; Clarke v. Threlkeld, 5 F. Cas. No. 
2,865, 2 Cranch C. C. 408; Jenkins 
v. Eldredge, 13 F. Cas. No. 7,269, 1 
Woodb. & M. 61; Kinney v. Consoli- 
dated Virginia Min. Co., 14 F. Cas. 
No. 17,827, 4 Sawy. 382; Scott v. 
Blaine, 21 F. Cas. No. 12,525, Baldw. 
287; Scott. v.. Hore, 21 F. Cas. No. 
12,535, 1 Hughes 163. AS 

Ala.—Gainer y. Jones, 176 Ala. 408, 
58 S 288; Stephenson y. Harris, 131 
Ala. 470, 31 S 445; McQueen v. Whet- 
stone, 127 Ala. 417, 30 S 548; New 
England Mortg. Security Co. v. Davis, 
122 Ala. 555, 25 S 42; Owen v. Bank- 
head, 82 Ala. 399, 3 S 97; Marshall 
v. McPhillips, 79 Ala. 145; Ex p. Robs 
inson, 72 Ala. 389; Cochran v. Mil- 
ler, 74 Ala. 50; Ex p. Cresswell, 60 
Ala. 378; Mead v. Christian, 50 Ala. 
561; Kidd v. Montague, 19 Ala. 619: 


Ansley v. Robinson, 16 Ala. 793; 
Crothers v. Ross, 15 Ala. 800. 
Ark.—Robinson vy. Citizens’ Bank, 


135 Ark. 308, 204 SW 615; Felker v. 
Rice, 2110 Ark 70,216) (Si Wasot os 
Gaither vy. Campbell, 94 Ark. 329, 126 
SW 1061; Bridewell v. Ward, 72 Ark. 
187, 79 SW 762; Turner v. Vaughan, 
33 Ark. 454; Brady v. Hamlett, 33 
Ark. 105; State v. Shall, 23 Ark. 601. 

Colo.—McGan y. O’Neil, 5 Colo. 58. 
: Del.—Cochran y. Couper, 2 Del. Ch. 
bm 

D. C.—Schwartz v. Costello, 11 App. 
5533 Fries’ vy. Fries, 8° DivC.y291% 

Fla.—Gasque v. Ball, 71 Fla. 257, 
71 329; Morgan v. Jones, 52 Fla. 543, 
42 S 242; Finlayson y. Lipscomb, 15 
Fla. 558. 

Ga.—Clements v. Empire Lumber 
Co., 96 Ga. 319, 22 SH 987; Stapler 
v. Hardeman, 91 Ga. 127, 16 SE 657. 

Tll.—Moore’ v. Sl:ook, 276 Ill. 47, 
114 NE 592; Peo. v. Clark, 268 Ill. 156, ° 
108 NE 994, AnnCas1916D 785; Weil 
Crane v. Stafford, 217 Ill. 21, 75 NE 
Aga A sMyrnst =PTesetti; 7 ete. “Com iy. 
Koehler, 200 Ill. 369, 65 NE 636 [aff 
101. Ill. A. 339]; Elzas v. Elzas, 183 
Ill. 160, 55 NE 669; Adams v. Gill, 
158 Ill, 190, 41 NE 738; Davenport 
v. Kirkland, 156 Ill. 169, 40 NE 304; 
Watts v. Rice, 92 Ill.-123, 61 NE 
337; Bryant v. Vix, 83 Ill. 11; Hughs 
v. Washington, 65 Ill. 245; Illinois 
Land, etc., Co. v. McCormick, 61 Ill. 
322; Hurd vy. Goodrich, 59 Ill. 450; 
Lilly v. Shaw, 59 Ill. 72; Hanna v. 
Ratekin, 43 Ill. 462; Dunning v. Bath- 
rick, 41 Ill. 425; Forquer v. Forquer, 


19 Ill. 68; Delahay v. McConnell, 5 
Tjl. 156; Cigler v. Keinath, 167 Ill. 
A. 65; Kihlholz v. Wolff, 8 Ill. A. 
371 [aff 103 Till. 362]. 

Ind.—Hannah y. Dorrell, 73 Ind. 
465; Gullett v. Housh, 5 Blachf. 
33. 
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statute or court rule,’? even though there is no 
court which can review such decrees."® 
doctrine the very power of the court in the prem- 
ises ceases,’® but the court must at least have the 
power to determine whether the case is one in which 


Iowa.—Wetmore vy. Harper, 70 Iowa 


346, 30 NW 611. 
Kan. —Kingman vy. Chubb, 8 Kan. 
Love, 3 Dana 7; 


A..167, 55) P 474, 
Ky.—Brooks vy. 

Baker vy. Madison, 4 J. J. Marsh. 390; 

Ballard y. ‘Davis, 3 J. J. Marsh. 656; 

Madison v. Wallace, 2 J. J. Marsh. 

581; Mummys v. Morgan, 3 Litt. 295; 

Hendrix y. Clay, 2 A. K. Marsh. 462; 


Bobb vy. Bobb, 2 A. K. Marsh. 240; 
papers v. Patterson, 1 A. K. Marsh. 
4 


La.—State vy. Atchafalaya R., etc., 
Co., 7 Rob. 447; Balio y. Wilson, 12 
Mart. 358, 12 AmD 3876. 

Me.—Parsons vy. Stevens, 107 Me. 


65, 78 A 347. 

Md.—Moore y. Equitable Ice Co., 
131. Md. 588, 102 A 928; Perkins v. 
Peninsula Trust Co., 130 Md. 220, 
100 A 877; Whitlock Cordage Co. v. 
Hine, 125 Md. 96, 93 A 431; Holloway 
v. Safe Deposit, ete. Co., 124 Md. 
539, 93 A 154; Foxwell v. Foxwell, 
122 Md. 263, 89 A 494; Foxwell v. 
Foxwell, 118 Md. 471, 84 A 552; 
George Long Contracting Co. v. Al- 
bert, 116 Md. 111, 81 A 265, AnnCas 
1913B 1259; Primrose v. Wright, 102 
Md. 105, 62. A 228; Rice vy. Donald, 
97 Md. 396, 55 A 620; Barroll v. For- 
man, 88 Md. 188, 40 A 883; Mallery 
v. Quinn, 88 Md. 38, 40 A 1079; Straus 
v. Rost, 67 Md. 465, 10 A 74; United 
Lines Tel. Co. v. Stevens, 67 Md. 156, 
8 A 908; Trayhern v. Baltimore Nat. 
Mechanics’ Bank, 57 Md. 590; Downes 
v. Friel, 57 Md. 531; Pfeaff v. Jones, 
50 Md. 263; Thruston y. Devecmon, 30 
Md. 210; Krone vy. Linville, 31 Md. 
138; Williams v. Banks, 19 Md. 524; 
Lovejoy v. Irelan, 19 Md. 56; Tom- 
linson v. McKaig, 5 Gill 256; Oliver 
v. Palmer, 11 Gill & J. 137; Burch 
v. Scott, 1 Gill & J. 393 [rev on other 
grounds 1 Bland 112]; Hitch v. Davis, 
3 Md. Ch. 266; Stewart v. Beard, 
3 Md. Ch. 227; Pfeltz v. Pfeltz, 1 Md. 
Ch. 455. 

Mass.—Thompson y. Goulding, 5 
Allen 81; Clapp v. Thaxter, 7 Gray 
384, 

Mich.—Reynelds y. Reynolds, 115 

Mich. 878, 73 NW 425; Benedict v. 
Thompson, Walk. 446. 
'. Miss.—Ex p. Stanfield, 98 Miss. 214, 
53 S 538; Wiggle v. Owen, 45 Miss. 
691; Foy v. Foy, 25 Miss. 207; Com- 
mercial Bank vy. Lewis, 21 Miss. 226; 
Sagory v. Bayless, 21 Miss. 153: 
Planters’ Bank v. Neely, 8 Miss. 80, 
40 AmD 51. 

Mo.—Harbor v. Pacific R. Co., 32 
Mo. 423. 

Nebr.—Andersor vy. McCloud-Love 
Live-Stock Commn. Co., 58 Nebr. 670, 
79 a 613. 

N. H.—Cummings vy. Parker, 63 
N. aa 198. 

Black Diamond 
88 A 


J.—Karst v. 
Ranbe Comm SoueN, cds bdcmaods 

692; Jones vy. Davenport, 45 N. J. 
Hqaj40i,, 14% A -570. (rev, on mere 
grounds AG UN: (Jo.Ed.cze to LIA 22); 
Day v. Allaire, 31 N. J. Ea. 303. 

N. C—cCovington v. Ingram, 64 
N. C. 128; Robinson v. Lewis, 55 N. C. 
25; Simms vy. Thompson, 16 NG 
197. 

Oh.—Evans y. Dunn, 26 Oh. St. 439. 

Or.—Morrell v. Miller, 28 Or. 354, 
43 P 490, 45 P 246; Bamford v: Bam- 
ford, 4 Or. 30. 

Pa.—Weigley v. Coffman, 23 Wkly 
NC 27. 

Porto Rico.—Pettingill v. Jones, 8 
Porto Rico Fed. 183; Leake v. Oliv- 
jeri, 8 Porto Rico Fed. 114; Welch 
v. Central San Cristobal, 7 Porto Rico 
Fed. 641; Berwind-White Coal Min. 
Co. v. Borinquen Sugar Co., 7 Porto 
Rico Fed. 246. 

Ss. C.—Garlington vy. Copeland, 32 
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Under this 


S. C. 57, 10 SE 616; Chafee v, Rainey, 
24-85 Ch.11 

Tenn.—State v. Bank of Commerce, 
96 Tenn. 591, 35 SW 719; Pettit v. 
Cooper, 9 Lea 21; Bomar v. Hagler, 
7 Lea 85; Myers v. James, 4 Lea 
370; Haskins vy. Rose, 2 Lea 708; 
Hill vy. Walker, 7 Baxt. 310; Tipton 
vy. State Bank, 11 Heisk. 141; Rus- 
sell v. Colyar, 4 Heisk. 154; Saunders 
vy. Gregory, 38 Heisk. 567; Meek v. 
Mathis, 1 Heisk. 534; Elliott v. Coch- 
ran, 1 Coldw. 389; Allen v. Barksdale, 
1 Head 238; Bledsoe y. Carr, 10 Yerg. 
55; Overton v. Bigelow, 10 Yerg. 48; 
Haywood v. Marsh, 6 Yerg. 69; Rob- 
ertson vy. Maclin, 4 Hayw. 53; Dunn 
vy. Dunn, (Ch. A.) 51 SW 119; Crafton 
vacCrafton, 3icPenns, Civ, sAsl. 

Tex.—Merle v. Andrews, 4 Tex. 
200. 

Va.—Matney vy. Yates, 121 Va. 506, 
93 SE 694; Echols v. Brennan, 99 Va. 


150, 37 SE 786; Roanoke St. R. Co. 
v. Hicks, 32 SE 790; Shipman v. 
Fleteher, 91 .Va. 473, 22 SHE 458; 


Parker vy. Logan, 82 Va. 376, 4 SE 
613; Nelson v. Kownslar, 79 Va. 468; 
Battaile v. Maryland Hospital, etce., 
76 Va. 68; Laidley v. Merrifield, 7 
Leigh (84 Va.) 346; Com. Bank v. 
Craig, 6 Leigh (33 Va.) 399; Hodges 


gee oN 4 Hen. .&-=Min (l4, Va.) 
00. 

Wash.—Hays v. Miller, 1 Wash. 
Ane Valter 

W. Va.—Fulton vy. Ramsey, 76 W. 


Va. 45, 84 SE 1065; Fulton vy. Mes- 
senger, 61 W. Va. 477, 56 SE 830; 
Barbour v. Tompkins, 58 W. Va. 
572, 52 SE 707, 3 LRANS 715; Wal- 
dron v. Harvey, 54 W. Va. 608, 46 
SE 603, 102 AmSR 959; Snyder v. 
Middle ‘States Loan, etc., Co., 52 W. 
Va. 655, 44 SH 250; Childers v. Lou- 
din, 51 AW WE 559, 42 SE 637; Peth- 
tel v. McCullough, 49 W. Va. 520, 
39 SE 199; Glascock y. Brandon, 35 
Wave. 84,212 SH trod: Carper uv. 
Hawkins, &§ W. Va. 291; Bell v. List, 
6 W. Va. 469; Crim y. Davisson, 6 
W. Va. 465. 

Wis.—Aatna L. Ins. Co. v. MecCor- 


mick, 20 Wis. 265; Kane y. Parker, 
4 Wis, 123. 
[a] Rule same as at law.—The 


rule applicable to amendments or 
alterations of decrees in chancery 
after the lapse of the term is sub- 
stantially the same as that prevail- 
ing in cases of judgments at law. 
Davenport v. Kirkland, 156 Ill. 169, 
40 NE 304; Lilly v. Shaw, 59 Ill. 72; 
Russell v. Colyar, 4 Heisk. (Tenn.) 
902] See also Judgments [23 Cyc 

{b] A nunc pro tunc order (1) can- 
not be resorted to in order to effect 
a substantial amendment .after the 


term. Owen y. Bankhead, 82 Ala. 
399, 3 S 97; Kemp v. Lyon, 76 Ala. 
212. (2) The court cannot by a nune 


pro tune order bring oral testimony 
into the record by adding to the de- 
cree recitals of the court’s recollec- 
tion of the testimony. Bradley Lum- 
ber Co. v. Langford, 109 Ark. 594, 
160 SW 866; Bradley Lumber Co, vy. 
Hamilton, 109 Ark. 1,159 S'W 35; 
[c] Reinstatement of dismissed 
cause.—(1) The court cannot rein- 
state a cause which was dismissed at 
a previous term. Jackson y. Ashton, 


10; Pet..@U. Si) 48040 9e. ed. 502; Byrd 
v. McDaniel, 26 Ala. 582 Miller v. 
Hemphill, 9° Ark. 488; TireVbain Vv. 


Welborn, 47 Fla. 348, 36 S 61; Weil 
v. Mulvaney, 262 Ill. 195, 104 NE 2738; 
Meyer y. I. Lurya Lumber Co., 203 
Ill, A. 300; Parker vy. Anderson, 5 
T. B. Mon. (Ky.) 445; Lakin vy. Law- 
rence, 195 Mass. 27, 80 NE 578; Bat- 
taile v. Maryland Hospital, ete., 76 
Va. 63. But see Silver Springs, ete, 
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the relief can be granted or not, which would seem 
to be inconsistent with an utter want of jurisdic- 
tion.®° Where -the term is deemed to be open until 
the beginning of the next term or the statutory time 
‘therefor, the power of the court is continued ac- 


R. Co. v. Koonce, 56 Fla. 845, 47 S 
390 (where matters affecting the 
propriety of the dismissal were con- 
cealed from the court on the applica- 
tion to dismiss). (2) Participation 
in the defense after unauthorized 
reinstatement waives the objection. 
Byrd v. McDaniel, 26 Ala. 582. 

{d] Dismissal at subsequent term. 
—Where the superior court enters a 
final decree granting the relief prayed 
for, it is without jurisdiction to en- 
ter a decree dismissing the bill at a 
subsequent term. Ernst Tosetti 
Brewing Co. v. Koehler, 200 Ill. 369, 
65 NE 636 [aff 101 Ill, A. 339}. 

Le] Collateral order.—An order in 
an equity cause, finally determining 
a collateral matter growing out of, 
and incident to, the execution of the 
origina] decree in the cause, cannot 
be set aside, vacated, or modified by 
the court, on motion or petition filed 
after the expiration of the term at 
which the order is made, but is con- 
ciusive until reversed on appeal or 
set aside on a bill of review. 
Pee ne v. Costello, 11 App. (D. C.) 

53 


{f{] Error in regard to costs, (1) 
if it is a judicial and not a mere 
clerical error, cannot be corrected at 
a subsequent term. Scroggin v. 
Scroggin, 1 J. J. Marsh. (Ky.) 362. 
(2) Where costs are, as usual, discre- 
tionary, after the discretion has been 
exercised it cannot be recalled and 
a different disposition made at a sub- 
sequent term in respect of the costs. 
Ex p. Robinson, 72 Ala. 389. 

{g] Adding provision for interest. 
—A decree for money cannot be 
amended at a term subsequent to 
its rendition, by the addition that it 
shall bear interest at the rate agreed 
by the parties in the original con- 
tract, which was higher than the 
legal rate of interest on judgments, 
where there is nothing apparent in 
the record, papers, or entries, to show 
that the court had so adjudged when 
the decree was rendered. Burns v. 
Edgefield, 3 Tenn. Ch. 137 

Cross references: 

After decision on appeal see Appeal 

and Error §§ 3272, 3273. 

Decrees of appellate courts see Ap- 

peal and Error §§ 3308, 3314. 


Effect of and remedy for acting in 
encase of authority see infra 
§ ‘ 


se aR apa see Appeal and Error 

77. See statutes and court rules. 
See also infra text and note 8. 

78 Schwartz yv. Costello, 11 App. 
(KOM WEISS 

79. Bronson v. Schulten, 104 U. 8S. 
410, 26 L. ed. 997; Brooks y. Burling- 
ton, Vetes7 Rin CG. mL 02) hese LO cereale: 
L. ed. 91; St. Louis Public School v. 
Walker, 9 Wall. (U. S.) 603; 19 L. ed. 
650; Brown vy. Aspden, 14 How. 
(U. S.) 25,,.14 LL. ed. 311; Sibbald v. 


U...S;, 52. Pet.. (U..S.). 488, 9 1. eds 
1167; Cameron vy. McRoberts, 3 
Wheat..Us (S2idg591. 5, Sethi ede a4 


U. S. v. The Glamorgan, 
No. 15,214, 2 Curt...236; Schwartz v. 
Costello, 11 App. (D. C.) 553; Brad- 
ford v. Patterson,-I A. K. Marsh. 
(Ky.) 464. 

[a] The power of the federal 
courts to amend or vacate their de- 


crees can be neither enlarged nor re- | 


stricted by state statutes or practice. 
Bronson vy. Schulten, 104 U. S. 410, 


aes ed. 997; Austin y. Riley, 55 Fed. 
80. Moortry v. Grayson, 104 Fed. 


613, 44 CCA 83; 
nolds, 115 Mich, 378, 73 NW 425. 

Effect of excess of authority see 
infra § 885. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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VB 
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cordingly,*1 conversely to the practice where the 
term is always open, under which a rule analogous 
Vacation decrees 
come under the latter practice, being held to be 
beyond the court’s plenary power from the time of 
entry upon the court’s records,’* unless the time is 
extended by statute or rule of court.84 A motion or 
petition filed in due time may be subsequently con- 


to the English rule is applied.*? 


sidered and determined.*® 


Limitations and qualifications of rule. 


81. Plattsmouth First Nat. Bank 
v. Woodrum, 86 Fed. 1004; Leach v. 
Jones, 11 R. I. 386. 


82. See supra text and note 73. 
83. Ex p. Gresham, 82 Ala. 359, 2 
S 486; Sturdevant y. Stanton, 47 


Conn. 579; Ex p. Stanfield, 98 Miss. 
214, 53 S 538; Pace v. Ficklin, 76 Va. 
292 (decided under a statute pro- 
viding that such a decree shall take 
effect from the time when it is en- 
tered of record by the clerk). See 
supra § 837. 

[a] Decree on reservation of de- 
cision.— Where a judge reserves his 
decision until after the close of the 
term and then in vacation files his 
final decree with the clerk, the power 
to modify it ceases as if the decree 
had been rendered during the term 
and the term had ended. Sturdevant 
v. Stanton, 47 Conn. 579. 

{b] Virginia statute.—Code (1904) 
§ 3293, giving the court control over 
all proceedings in the office during 
the preceding vacation, does not ap- 
ply to vacation decrees entered pur- 
suant to the provisions of § 3427, as 
to submission of causes in vacation, 
and final decrees in vacation ought to 
guard against cutting off opportunity 
for amendment. Matney v. Yates, 
121 Va. 506, 93 SE 694, 

84. Ex p. Gresham, 82 Ala. 359, 2 
S 486; Cooper v. Gum, 152 Ill. 471, 
39 NE: 267. : 

[a] Statute applied.— Under a 
statute providing that a decree en- 
tered in vacation may be set aside, 
modified, or excepted to at the next 
term, the court may, at the term fol- 
lowing the entry of a decree in va- 
cation, grant leave to amend a bill 
to make its allegations conform to 
the findings, in order to support the 
decree. Cooper v. Gum, 152 Ill. 471, 
39 NE 267. 

85. U. S.—Aspen Min., etc., Co. v. 
Billings, 150 U. S. 31, 14 SCt 4, 37 

é Barrell v., Tilton, ,119 
‘ TU SOt, So 26 yr3 Orbe Cds UD Wud: 
Goddard y. Ordway, 101 U. S. 745, 25 
L. ed. 1040; U. S. v. Midway North- 
ern Oil Co., 232 Fed. 619; Graham 
vy. Swayne, 109 Fed. 366, 48 CCA 411; 


Giant Powder Co. yv. California 
Vigorit Powder Co., 5 Fed. 197, 6 
Sawy. 527. Contra Glenn v. Noonan, 
43 Fed. 403. 

Ark.—Moore v. Price, 101 Ark. 142, 
141 SW 581. 


Tll.—Rosenberg v. Stern, 177 Ill. 
437, 53 NE 78 [aff 177 Ill. A. 248]. 

Ky.—Aulbach v. Read, 77 SW 204, 
25 KyL 1130. 

Utah.—Wasatch Min. Co. v. Jen- 
nings, 14 Utah 221, 46 P 1106. 

Va.—James River, etc., Co. v. Lit- 
tlejohn, 18 Gratt. (59 Va.) 53. 

“If a petition or motion for re- 
hearing or for opening the decree is 
filed in season, and entertained by 
the court, then the decree, although 
entered in form, does not discharge 
the parties from their attendance in 
the cause. They are bound to follow 
the petition thus pending to the next 
term.” Graham v. Swayne, 109 Fed. 


366, 367, 48 CCA 411. 


Sufficiency of filing.—(1) It is 
not sufficient to file the petition 
within time, but it must also be 
called to the attention of the court. 
Graham y. Swayne, 109 Fed. 366, 48 
CCA 411. (2) The motion or petition 
must be filed with the authority of 
the court. Rosenberg v. Stern, 177 
Ill. 437, 53 NE 78. [aff 177 Ill. A. 


[a] 


EQUITY 


[210.J.] 709 


certain well established qualifications or exceptions 
to the rule that on mere motion or petition a decree 
cannot be amended or vacated after its enrollment 
or the equivalent.*¢ 
which constitute rather a part or a qualification of 
the general rule, involve mere irregularities in en- 
tering the decree ®* or its enrollment,®® or clerical 
errors, errors of form, or mistakes in drafting the 


The established exceptions, 


- | decree,’® or in the case of mere inadvertence as to 


There are 


248]. 

{b] Proof of filing.—The fact of 
the applicaticn or motion to reopen 
the decree and grant a new hearing 
may be made to appear by an entry 
on the minutes of the court of the 
doings of the court for the term. 
Graham v. Swayne, 109 Fed. 366, 48 
CCA 411. 

[c] Necessity of notice.—It is 
sufficient to present the petition 
within time, without giving notice. 
James River, ete., Co. v. Littlejohn, 
18 Gratt.,.(59 Va.) 53. 

[d] Failure to rule on application. 
—Where the court ignored a motion 
to set aside a decree and thereafter 
confirmed a sale made under the de- 
cree, the court had jurisdiction to set 
aside the decree at the next term. 


Moore v. Price, 101 Ark. 142, 141 
SW 501. 
[e] An order granting leave to pe- 


tition at the next term will not keep 
the case open. Brady v. Hamlett, 33 
Ark. 105. 

{f] Scope of hearing at next term. 
—A stranger to the record at the 
term in which a decree was entered 
moved to set it aside, and hiS mo- 
tion was continued to the next term, 
at which term another’ stranger 
moved for permission to file an in- 
tervening petition. It was held that 
if the first motion preserved jurisdic- 
tion until the next term, it was only 
for the purpose of deciding that mo- 
tion, and the overruling of that 
motion necessarily overruled the sec- 
ond one. Rosenberg vy. Stern, 177 Ill. 
437, 53 NE 78 [aff 77 Ill. A. 248]. 

86. Moore vy. Equitahle Ice Co., 131 
Md. 558, 102 A 928; Whitlock Cord- 
age. Co. sve Hines (2d PMG oG.y 933 JA 
431; Primrose vy. Wright, 102 Md. 
105, 62 A 238; Mallery v. Quinn, 88 
Md. 38, 40 A 1079; Straus v. Rost, 
Gia « Mdsat4655. ; LO “Avy 43 0.Gechter ¥ v. 
Gechter, 51 Md. 187; Washington 
First Nat. Bank v. Eccleston, 48 Md. 
145; Thompson vy. Goulding, 5 Allen 
(Mass.) 81; Millspaugh vy. McBride, 
7 Paige (N. Y.) 509, 34 AmD 360; 
Clark vy. Hall, 7 Paige (N. Y.) 382; 
Beekman vy. Peck, 3 Johns. Ch. 
(N.- ¥4) £4153 Kemp v.e Squire, 1 Ves. 
205, 27 Reprint 984. And cases infra 
notes 87 et seq. 

87. Antoszewski y. City Plumbing 
Co., -185 Mich. 215, 151 NW. 635; 
Stacker v. Cooper Cir. Ct., 25 Mo. 
401; Wolfe v. Davis, 74 N. C. 597. 

[a] Premature entry.—The court 
may vacate a decree in equity as 
prematurely filed, permit the filing 
of answer and demurrers to an 
amended pleading, and then reinstate 
the decree as formerly entered. An- 
toszewski vy. City Plumbing Co., 185 
Mich. 215, 151 NW 635. 

88. Winslow v. Staab, 242 Fed. 
426, 155 CCA 202 [aff 233 Fed. 305]; 
Barry v. Barry, 1 Md. Ch. 20; Caw- 
ley v. Leonard, 28 N. J. Eq. 467; 
Pickett vy. Loggon, 5 Ves. Jr. 702, 31 
Reprint 814. 

89. U. S—Ommen y. Talcott, 180 
Fed. 925; Robinson vy. Rudkins, 28 
Fed. 8; U. S. v. Bennett, 24 F. Cas. 
No. 14,573. 

Ala.—Ansley v. Robinson, 16 Ala. 
793. 

Ark.—Simpson y. Talbot, 72 Ark. 
185, 79 SW 761; Hershy vy. Baer, 45 
Ark. 240. 

Ga.—Sloan v. Cooper, 54 Ga. 486. 

Jll.—Moore v. Shook, 276 Ill. 47, 
114 NE 592; Peo. y. Clark, 268 Ill. 


matters of course,°° or where there has been sur- 


156, 108 NE 994, AnnCsasi916D 785 
{aff 187 Ill. A. 613]; Davenport v. 
Kirkland, 156 Ill, 169; 40 NE 304; 
Gillett v. Booth, 95 Ill. 188; Peo. v. 
Quick, 92 Ill. 580; Lilly v. Shaw, 489 
Ill. 72; Cooley v. Scarlett, 38 Ill. 316, 
87 AmD 298; McCormick y. Higgins, 
190 Ill. A. 241; Harris y. Schilling, 
108 Ill, A. 116. 

Ind.—Reily v. Burton, 71 Ind, 118; 
Jenkins vy. Long, 23 Ind. 460; State 
v. Hood, 3 Blackf, 351. 

Ky.—Hendrix y. Clay, 2 A. K. 
Marsh, 462. ; 

Me.—Parsons y. Stevens, 107 Me. 
65, 78 A 347. 

Md.—Whitlock Cordage Co. v. 
Hine, 125 Md. 96, 93 A 431; Prim 
rose v. Wright, 102 Md. 105,62 Aa 
238; Lovejoy v. Irelan, 19 Md. 56. 

Mich.—Reynolds y. Reynolds, 115 
Mich. 378, 73 NW 425; Hiawatha Tp. 
v. Schoolcraft County Cir. Judge, 90 
Mich. 270, 51 NW 282; Bates v. Gar- 
riSON: Elanrewos I. ; 

Miss.—Guise v. Middleton, Sm. & 
M. Ch. 89. 

N. J.—Bull v. International Power 
Co., 84 N. J. Eq. 209, 938 A 86; Lynde 
v. Lynde, 54 N. J. Eq. 473, 35 A 641. 
Laff. 55°N. J.. Ba. 591). mem)..39) 7A 
1114 mem]; Tuttle v. Gilmore, 42 
Nid seios. 3690 TA, 8b: 

N. Y.—Picabia v. Everard, 4 HowPr 
113; Murray -v. Blatchford, 2 Wend. 
22i:, Clark vy... Hall, Wij. Paige eer 
Rogers vy. Rogers, 1 Paige 188 [aff 
3 Wend. 503, 20 AmD 716]; Gard- 
meray Dering, 2 Edw. 131. 


N. C.—McDowell v. McDowell, 92 
NSRECY e221. 
see I.—Leach v. Jones, 11 R. I. 
Ss. C.—Chafee v. Rainey, 21 S. CG. 


11; Brooks yv.; Brooks, 12 ..S:) C. 422: 

Tenn.—Spencer y. Armstrong, 12 
Heisk. 707; Elliott v. Cochran, 1 
Coldw. 389. 

Vt.—Porter v. Vaughan, 22 Vt. 269. 

Va.—Dillard v. Dillard, 77 Va. 820; 
Marr y. Miller, 1 Hen. & M. (11 Va.) 
204. 

W. Va.—Shume.te v. Crockett, 43 
W. Va. 491, 27 SE 240; Shipman. y. 
Bailey, 20 W. Va. 140; Manion v. 
Fahy, 11 W. Va. 482; Henley v. Mene- 
fee, 10 W. Va. 771. 

[a] Rule applied.—Some of the 
matters to which this rule has been 
applied are: (1) Mistake in the date 
of the decree. Moore v. Shook, 276 
Ill. 47, 114 NE 592; Harris v. Schil- 
ling, 108 Ill. A. 116. (2) Mistake in 
amount caused by miscalculation. 
Harris vy. Schilling, supra. (3) Mis- 
take in the names and descriptions 
of parties. Harris v. Schilling, su- 
pra. (4) Erroneous description of 
land. Harris v. Schilling, supra. (5) 
An omitted description. Harris v. 
Schilling, supra. 

90. U. S.—Winslow w Staab, 242 
Fed. 426, 155 CCA 202 [aff 233- Fed. 
305]. 

Ark.—Hershy v. Baer, 45 Ark. 240. 

Ill—Moore y. Shook, 276 Ill. 47, 
114 NE 592. 

Iowa.—Cooper v. Cook, 108 Iowa 
301, 79 NW 71; Keith y. Losier, 88 
Iowa 649, 55 NW 952. 

Md.—Pfeaff v. Jones, 50 Md. 263. 

Mich.—Reynolds v. Reynolds, 115 
Mich. 378, 73 NW 425. 

Miss.—Oliver Finnie Grocery Co. v. 
Bodenheimer, 77 Miss. 415, 27 S 613; 
Pipkin vy. Haun, Freem. 254. 

N. J.—Bull v. International Power 
CobsS Zor Naren id. 220957 29SRTARS86; 
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prise or mistake in the procurement of the decree,®! 
or where the decree is rendered without a hearing 
on the merits,®? or involves interests not heard or 


Lynde v. Lynde, 54 N. J. Eq. 473, 
35 A 641 [aff 55 N. J. Eq. 591, 39 
A 1114]; Jones y. Davenport, 45 N. 
Daa (ile tate Or On nev, -On .OLher 
grounds 46 N. J. Eq. 237, 19 A 22]; 
Citizens Mut. F. & M. Ins. Co. v. 
Brittan, 25 N. J. Eq. 331; Jarmon 
y. Wiswall, 24 N. J. Eq. 68: Dors- 
heimer vy. Rorback, 24 N. 

Moore v. Degraw, N 

N. M.—Crichton vy. 
M. hoe 200, 147 P 916. 

N. Y.—Sprague v. Jones, 9 Paige 
895; Clark v. Hall, 7 Paige 382: Law- 
rence v. Cornell, 4 Johns. Ch. 545; 
Gardner v. Dering, 2 Edw. 181. 

Pa.—Beek’s App., 15 Pa. 406. 

Eng.—Mellish vy. Richardson, 7 B. 
& C. 819, 14 ECL 366, 108 Reprint 
928; Tomlins vy. Palk, 1 Russ, 475, 
46 EngCh 422, 38 Reprint 184. 
Cao v. McKenzie, 2 Man. 

[a] MTlustrations.—(1) Where, in 
mortgage foreclosure proceedings, a 
deficiency judgment to which plaintiff 
is entitled is omitted through in- 
advertence, it may be supplied by 
amendment or supplemental order. 
Jarman v. Wiswall, 24 N. J. Eq. 68; 
Sprague v. Jones, 9 Paige (N. Y.) 
395. (2) Where the decree fails to 
provide for costs in such manner as 
would be provided on motion before 
enrollment, the defect may be cured 
by amendment after enrollment, Shine 
v. Gough, 2 Ball & B. 34. 

[b] Conforming decree to oral an- 
nouncement.—Where a decree dis- 
missing a bill without prejudice is 
orally announced, and the decree as 
drawn, signed, and enrolled, omits 
the words “without prejudice,’ they 
may be supplied on motion to amend. 
Hiawatha Tp. v. Schoolcraft County 


ot 
i. 


phys Judge, 90 Mich. 270, 51 NW 
282. 
{c] Conforming decree to opinion. 


—A decree may be amended so as 
to make it conform to the chancel- 
lor’s opinion on file. Dorsheimer v. 
Rorback, 24 N. J. Eq. 33. 

[d] Amending by judge’s notes.— 
Under the practice of amending by 
the judge’s notes, which was of infi- 
nite utility to the suitors, and was as 
ancient as the time of Charles the 
First, the amendment might be made 
at any time. Doe v. Perkins, 3 T. 
R. 749, .750, 100 Reprint 838. To 
same effect see Dorsheimer v. Ror- 
back, 24 N. J. Eq. 33. 

91. U.S. y. Williams, 67 Fed. 384, 
14 CCA 440; Rudwig v. Crum, 8 Ky. 
Op. 192; Moore v. Equitable Tee Cor, 
131 Mad. 558, 102 A 928; Perkins v. 
Peninsula Trust Co., 130 Md. 220, 
100 A 3877; Whitlock Cordage Co. v. 
Hine, 125 Md. 96, 93 A 4381; Hollo- 
way v. Safe Deposit, etc, Co., 124 
Md. 539, 93 A 154; Foxwell v. Fox- 
well, 122 Md. 263, 89 A 494; Fox- 
well v. Foxwell, 118 Md. 471, 84 A 
552; Primrose v. Wright, 102 Md. 
105, 62 A 2388; Mallery v. Quinn, 
88 Md. 38, 40 A 1079; Straus v. 
Rost, 67 Md, 465, 10 A 74; Downes 
v. Friel, 57 Md. 531; Patterson v. 
Preston, 51 Md. 190; Gechter v. Gech- 
ter, 51 Md. 187; Pfeaff v. Jones, 50 
Md. 263; Washington First Nat. Bank 
v. Eccleston, 48 Md. 145; Herbert v. 
Rowles, 30 Md. 271; Oliver v. Palmer, 
11 Gill & J. (Md.) 137; Stewart v. 
Beard, 3 Md. Ch, 227; Barry v. Barry, 
1 Md. Ch. 20; Boyer v. Boyer, 77 N. 
J. Eq. 144, 76 A 309; Day vy. Allaire, 
oLOUN. J.) Los. 303; “Hrwin we ‘Vint}"6 
Munf. (20 Va.) 267. 

{a] Decree signed under misappre- 
hension.—Where a final decree was 
handed to the judge for signature 
and he signed without reading it, 
in the belief that it was an inter- 
locutory decree as it was represented 
to be, and under this misapprehension 
as to its true character it was al- 


EQUITY 


not protected,®? 


lowed to be entered of record, it was 
held that the decree could be set 
aside on motion after as well as 
before the end of the term, and an 
application for a writ of prohibition 
to restrain the judge from proceed- 
ing to retry the case was denied. U. 
recat Williams, 67 Fed. 384, 14 CCA 

{b] Delay in making application 
(1) may be considered in determining 
whether relief on account of mistake 
or surprise will be granted. Hollo- 
way v. Safe Deposit, etc., Co., 124 
Mad... 539, (93° A 254: (2) In“ suchia 
case a delay of seven months after 
the final decree of ratification was 
held not such a delay as to bar re- 
lief. Whitlock Cordage Co. v. Hine, 
125 Md. 96, 93 A 431. 

92. Erench vy. Stewart, 22 Wall. 
(U. S.) 238, 22 LL. ed. 854; Moore v. 
Equitable Ice Co., 181 Md. 558, 102 
A. 928; Whitlock Cordage Co. vy. Hine, 
125 Md. 96,°93. A 431: Holloway v. 
Safe Deposit, ete., Co., 124 Md. 539, 
93 A 154; Foxwell v. Foxwell, 118 
Md. 471, 84 A 552; Royal Arcanum 
v. Nicholson, 104 Md. 472, 65 A 320, 
10 AnnCas 213; Mallery v. Quinn, 88 
Md. 38, 40 A 1079; Straus v. Post, 67 
Md. 465, 10 A 74; Washington First 
Nat. Bank v. Eccleston, 48 Md. 145; 
Oliver v. Palmer, 11 Gill & J. (Md.) 
1373° White v..Smith) "72° N. J. Eq. 
697, 65 A 1017. 


Pro confesso decrees see infra 
§§ 946, 957-959. 

93. Ky.—Harrison y. Meredith, 3 
Jed. aMarsh. 219% 


N. J.—Cawley v. Leonard, 28 N. J. 
Eq. 467; Brinkerhoff v. Franklin, 21 
N. J. Eq. 834; Carpenter v. Much- 
more, 15 N. J. Eq. 123; Miller v. 
Prilas Sade NS Se) Eda 9258 Collins jv. 
Taylor, 4 N. J. Eq. 168; Robertson 
v. Miller, 3 N. J. Eq. 451. 

N. Y.—Tripp v. Vincent, 8 Paige 
176; Millspaugh v. McBride, 7 Paige 
509, 84 AmD 3€0; Beekman vy. Peck, 
38 Johns. Ch. 415; Wooster v. Wood- 
hull, 1 Johns. Ch. 539. 

Va.—Keys Planing Mill Co. y. Kirk- 
bride, 114 Va. 58, 75 SE 778 (under 
Code [1904] § 3238). 

Eng.—Kemp v. Squire, 1 Ves. 205, 
27 Reprint 984. 

See also cases infra § 880 note 17. 

[a] aches cf the applicant (1) 
may preclude relief on this ground, 
Harrison vy. Meredith, 3 J. J. Marsh. 
(Ky.) 219. (2) Delay and omissions 
on the part of the applicant will not 


‘preclude relief, where they are 1tm- 


material and excusable. Cawley v. 
Leonard, 28 N. J. Eq. 467. 

[b] Interest subsequently ac- 
quired.—A final decree which has 
been fully executed cannot be opened 
on the petiticn of one who, by his 
own showing, had no interest what- 
ever in the subject matter of the 
controversy until long after it was 
terminated. Boykin v. Kernochan, 24 
Ala, 697, ° 

94. U. S.—Phcnix Farmers’, etc., 
Bank v. Arizona Mut. Sav., etc., As- 
soc., (220 Fed. 1, 185 CCA 577 fafft 
217 Fed. 640]; Farmers’ L. & T. Co. 
v. Iowa Water Co., 80 Fed. 467. 

Mich.—Reynolds y. Reynolds, 115 
Mich. 878, 738 NW 425. 

N. Y.—Osgood v. Joslin, 3 Paige 
195 (void order). 

N. C.—Williamson vy. Hartman, 92 
Ny Cre 236; 


pr .—Ladd vy. Mason, 10 Or. 308. 


101 i 9395 Bryn Mawr Nat. Bank 
v.. James, 152 Pa, 364,°25 A ‘4.823, 
[a] A decree void for want of 
jurisdiction (1) may be set aside on 
petition after the expiration of the 
term at which it was rendered. Bruce 
v. Strickland; (47isAlav 19205 (2) amt 
the decree as entered is a nullity for 
want of jurisdiction, “the inherent 


[§ 874 


or where the decree is void,®* or 


where the modification or vacation is made math the 
consent of the parties,®® although there is author- 


power of the court to set aside and 
vacate such an entry... whether at 
the same term it is made, or any 
subsequent term, seems hardly to 
admit of a serious doubt. Judgments, 
decrees or orders made without juris- 
diction are not more binding upon 
the courts that enter them than up- 


-|on persons sought to be affected by 


them. Not only may they be vacated 
to subserve the ends of justice be- 
tween parties litigant, but it would 
seem that they might be set aside 
by the courts upon their own mo- 
tion, by virtue of their inherent pow- 
er to correct their own records and 
free them from extraneous matter.” 
Ladd v. Mason, 10 Or. 308, 312. 

{b] A decree not within the is- 
sues made by the pleadings may be 
set aside after the term. Farmers’, 
etc., Bank y. Arizona Mut. Sav., etc., 
Assoc., 220 Fed. 1, 1385 CCA 577 [aff 
217 Fed. 640]. See also Bond v. 
Greenwald, 7 Baxt. (Tenn.) 466 (de- 
cided under Code § 4501, authorizing 
the vacation of a decree against de- 
fendant on the ground that it was 
rendered through inadvertence or 
oversight, when, on the face of the 
record, no cause of action existed). 
But see Brown v. Bennett, 55 Ga. 
189, 191 (where the court said: ‘We’ 
are not aware of any law which will 
authorize a court to set aside the 
decree of a court of equity for de- 
fective allegations in the bill, or for 
defective pleadings, on motion, as 
may be done as to common law judg- 
ments, under the provisions of the 
Code. If it appears on the face of 
the proceedings in an equity cause 
that the same are so defective that 
no valid decree could have been ren- 
dered thereon, then the proper rem- 
edy is by a bill of review to set 
aside the decree, and not by a mere 
motion as was done in this case’); 
Jéeannerett. vi Radford) / "9 -eSiere. 
Eq. 469, 475 (where the court said: 
“It is so common, that a case should 
be made out scmewhat different from 
that stated in the bill, and a de- 
cree made accordingly, without the 
formality of amendment, that it 
would be of dangerous consequence to 
permit decrees to be impeached for 
such defect’). 

[c] Decree against dead person.— 
A decree against a person who was 
dead at the time of its rendition may 
be set aside at a subsequent term. 
te y. Barber, 4 Hen. & M. (14 Va.) 

{[d] Unless the decree is absolutely 
void it cannot be set aside at a sub- 
sequent term, Farmers’ L. & T. Co. 
v. Iowa Water Co., 80 Fed. 467. 


95 U. S.—Winslow v. Staab, 242 
ed. 426, 155 CCA.202 [aff 233 Fed. 

ills 
ee tho hie v. Robinson, 16 Ala. 

Ill.—West Chicago Park Comrs. v. 
Novak, 121 Ill. A, 287. 

Ky.—-Wallaces v. Marshall, 9 B. 
Mon. 148; Holbert v. Montgomery, 
5 Dana 11. 

La.—McKenzie v. Bacon, 40 La, 


Ann. 157, 4S 65. 

Md.—Pfeaff v. Jones, 50 Md. 263; 
Williams v.,Banks, 19 Ma, 524; Love- 
joy v. Ireland, 19 Md. 56. 


Mich.—Reynolds v. Reynolds, 115 
Mich. 378, 73 NW 425. 

N. J.—Jones v. Fayerweather, 46 
NOT. Ba2sTa Low Ag 22% 

R. I.—Hyde v. Superior Ct., 28 R. 
I; 204, 66 A 292 

S. C.—Allen Vv. Allen, 


48 S. C. 

566, 26 SE 786. t 
[a] Consent by attorney.—After 
the rendition of a final decree the 
attorneys by whom the suit was 
prosecuted and defended have no au- 
thority, resulting from their orig- 
inal employment, to consent to have 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 
‘ity to the contrary of the last proposition,®* or a 
party may be estopped to object.% 
held that a decree procured by fraud may be opened 
or vacated after its enrollment or the end of the 
term,°®* as where the judge is induced to sign it by 
false representations,®® but there is authority to the 
eontrary,’ and generally fraud is made the ground 
of an original bill.2 It has been held that a petition 
for a rehearing is to be preferred to a bill of re- 
view,® although the principles controlling relief re- 
There is authority to the effect 
that the court may act whenever the circumstances 
are such as to satisfy it that the decree should be 
Obviously, however, this would reduce 
the general rule to a mere matter of discretion, and 
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main unchanged. 


set aside.® 


it set aside. Holbert vy. Montgomery, 
5 Dana (Ky.) 11. 

[b] Implied consent.—Where plain- 
tiff in the original cause expressly 
assented to the order rescinding the 
decree, and defendant made no objec- 
tion, although a copy of the petition 
asking for the rescission and other 
relief was duly served upon him, it 
was held that defendant’s consent 
might. be assumed. Pfeaff v. Jones, 
50 Md. 263. 

96. Kinney v. Consolidated Valley 
Min.2 C0. 924517 1Cas: No 4,822 4 
1 ge 382; Brady v. Hamlett, 33 Ark. 

05. 

97. Kemp v. Lyon, 76 Ala. 212; 
Tucker v. Hadley, 52 Miss. 414. 

{a] Dlustrations.—(1) Where a 
final decree was amended at a subse- 
quent term without authority, and a 
sale thereunder was affirmed by con- 
sent of all parties, it was held that 
the irrezularity was waived. Kemp 
v: Lyon, 76 Ala. 212. (2) Defendant 
eannot, after defending a reinstated 
suit, object that the court was with- 
out power to reinstate. Byrd vy. Mc- 
Daniel, 26 Ala. 582. 

[b] A party who procures the re- 
opening of a decree cannot there- 
after question the power of the court 
in the premises. Tucker v. Hadley, 
52 Miss. 414. 

98. Newland v. Gentry, 18 B. Mon. 
(Ky.) 666 (under Kentucky code); 
Rudwig v. Crum, 8 Ky. Op. 192. See 
also Kearns v. Kearns, 70 N. J. Eq. 
483, 62 A 305 (where there was 
fraud in procuring the decree and 
also lack of notice). 

99.. Winslow v. Staab, 242 Fed. 
426, 155 CCA 202 [aff 233 Fed. 305]; 
Fisher v. Simon, 67 Fed. 387, 14 
CCA 443; U. S. v. Williams, 67 Fed. 
384, 14 CCA 440. 

1. Ernst Tosetti Brewing Co. v. 
Koehler, 200 Ill. 369, 65 NE 636 [aff 
101 Ill, A. 389]; Whitlock Cordage 
Co. .v. Hine, 125 Md. 96, 93 A 431; 
Mallery v. Quinn, 88 Md. 38, 40 A 
1079; Herbert v. Rowles, 50 Md. 271; 
Thruston v.: Deveemon, 30 Md. 210; 
Oliver v. Palmer, 11 Gill & J. (Md.) 
LBW i 
[a]: Misrepresentation whereby the 
judge is induced to sign the decree 
does not authorize the court to strike 
the decree from _ the files at a_suc- 
ceeding term. Ernst Tosetti Brew- 
ing Co. v. Koehler, 200 Ill. 369, 65 
NE 636 Be 339]. 

2. See infra 

3. Kelsey v. Dilks, 72 N. J. Ea. 
834, 66 A 1086; White v. Smith, 72 
N. J. Eq. 697, 65 A 1017; Kearns v. 
Kearns, 70 N. J. Eq. 483, 62 A 305. 

4, Kelsey v. Dilks, 72 N. J. Ea. 
834, 66 A 1086. 

5. Keenan vy. Strange, 12 Ala. 290; 
Moore vy. Equitable Ice Co., 131 Md. 


558. 102 A 928; Perkins v. Peninsula 
Trust Co., 130 Md. 220, 100 A 377; 
Whitlock Cordage Co. v. Hine, 125 


Md. 96, 93 A 431; Holloway v. Safe 
Deposit, etc., Co., 124 Md. 539, 93 A 
154; Foxwell v. Foxwell, 118 Md. 
471, 84 A 552; Straus v. Rost, 67 Md. 
465, 10 A 74; Herbert _v. Rowles, 30 
Md. 271; Roberts v. Edmundson, 12 
Miss. 730; Erwin y. Vint, 6 Munf. 


EQUITY © 


It has been 


for rehearings. 


(20 Va.) 267; Kemp y. Squire, 1 Ves. 
205, 27 Reprint 984. 

6. See cases supra note 5. 

7 See infra §§ 952, 957. 

8 See statutory provisions; rules 
of court; and: 

Ala.—Sawyer v. Edward, 75 S 338, 

Ark.—Robinson v. Citizens’ Bank, 
135 Ark. 308, 204 SW 615. . 

Fla.—Gasque vy. Ball, 71 Fla. 257, 
71 S 329; Knight v. Hodge, 62 Fla. 
516, 56 S 942; Morgan v. Jones, 52 
Fla. 543, 42 S 242; Mann y. Jennings, 
25 Fla. 730, 6 S 771. 

Ill.—Smith vy. Hunter, 241 Tll. 514, 
89 NE 686, 1832 AmSR 231; McCormick 
v. Higgins, 190 Ill. A. 241. 
er v. Housh, 5 Blackf. 

Md.—George Long Contracting Co. 
v. Albert, 116 Md.-111, 81 A 265, 
AnnCas1913B 1259; Cherbonnier v. 
Goodwin, 79 Md. 55, 28 A 894. 

Mich.—Barnes v. Kent Cir, Judge, 
97 Mich. 212, 56 NW 599. 

Miss.—Foy v. Foy, 25 Miss. 207. 

N. J.—Cumberland Lumber Co, y. 
Clinton Hill Lumber, ete., Co., 84 
N. “J. Eq: 557, 94 A 647; Sparks ‘v. 
Fortescue, TOONS? JEL 686; £73) A 
595. 

N. Y.—Boyd v. 
Barb. Ch. 273: 

R. I.—Cohen vy. Superior Ct., 39 R. 


Vanderkemp, 1 


E2720 97 Av 7945 \eiteh vi Richard, 
18° RT 617, 29 A’ 689: ‘Randall: v. 
Peckham, 11 R. I; 600; Hodges v. 


New England Screw Co., 3 R. I. 9. 

S. C.—Jeannerett vy. Radford, 9 S. 
C. Eq. 469. 

Vt.—Canerdy v. Baker, 55 Vt. 578; 
French v. Chittenden, 10 Vt. 127. 

Va.—Woodson y. Leyburn, 83 Va. 
843, 3 SE 873. 

[a] In federal courts.—(1) The 
provision of former Equity Rules, rule 
88 (now 69) that no rehearing should 
be granted after the term at which 
the final decree of the court was en- 
tered and recerded, if an appeal lay 
to the supreme court, but that if no 
appeal lay the petition might be ad- 
mitted at any time before the end 
of the next term, in the discretion 
of the court, became inapplicable on 
the passage of the Act of March 3, 
1901 (26 U. S. St. at L. 827, 828 c 517 
§§5, 6), establishing the circuit 
courts of appeals, by which an ap- 
peal was given in all equity causes, 
and thereafter the court had power 
to entertain a petition for rehearing 
only during the term at which the 
decree was entered. Byron Jackson 
Iron Works v. United Iron Works, 197 
Fed. 44. (2) The present rule pro- 
vides that no rehearing shall be 
granted after the term at which the 
final decree of the court shall have 
been entered and recorded, if an ap- 
peal lies to the circuit court of ap- 
peals or the supreme court, but that 
if no appeal lies the petition may be 
admitted at any time before the end 
of the next term of the court, in the 
discretion of the court. Fed. Eq. 
Rules rule 69. (3) The former rule 
provided that if no appeal lay to the 
supreme court a petition for rehear- 
ing might be admitted, in the discre- 
tion of the court, at any time before 


‘have 


(ot Oss. Wt 


an analysis of the cases propounding it will show 
that) there were usually other considerations in- 
volved,® particularly that the decree was either ac- 
tually or in effect a decree pro confesso.7 

Statutes and rules of court adopted pursuant to 
statutory authority exist in many jurisdictions, 
varying the general rules as to when a decree 
may be vacated or amended on motion or petition.® 
The limitation applicable to appeals ® or motions for 
new trials 1° has sometimes been applied to motions 


Negligence and delay. Aside from the question 
of the power of the court after enrollment or its 
equivalent, mere lapse of time will not preclude re- 
hef;'* but the application should be made prompt- 


the end of the term next following 
that at which the final decree shall 
been entered and _ recorded. 
Moelle v. Sherwood, 148 U. S. 21, 13 
SCt 426, 37 L. ed. 350; Easton v. 
Houston, etc., R. Co., 44 Fed. 7; Shef- 
fey v. Lewisburg Bank, 33 Fed. 315 
[aff 140" USS. 4455 “FE SCt Sb esp 
L. ed. 493]; Newman v. Moody, 19 
Fed. 858; Barker v. Stowe, 2 F. Cas. 
No. 995, 4 Bann. & A. 485. (4) The 
word “admitted,” as used in the rule, 
is synonymous with “granted.” Glenn 
v. Dimmock, 43 Fed. 550; Glenn wv. 
Noonan, 43 Fed. 403. (5) Under the 
former rule, as under the present, a 
rehearing might be had at any time 
before the expiration of the succeed- 
ing term, where no apreal lay to the 
decree sought to be opened. Moelle 
v. Sherwood, 148 U. S. 21, 13 SCt 
426, 37 L. ed. 350; Glenn v. Dim- 
mock, 43 Fed. 550; Clarke vy. Threl- 
keld, 6 F. Cas. No. 2,865, 2 Cranch 
Cy Coridds: (6) Under the former 
rule the qualification of the right to 
a rehearing, to the effect that a re- 
hearing could not be had after the 
term on a decree which was appeal- 
able to the supreme court, was im- 
perative. Scott v. Hore, 21 F. Cas. 
No. 12,535, 1 Hughes 163. . 

{o] The statute abolishing the 
writ of error coram nobis, and sub- 
stituting a motion authorizing the 
court to set-aside a:judgment at any 
time within five years for any error 
of fact within the scope of such writ 
as it existed at common law, has no 
application to decrees in chancery. 
Ernst Tosetti Brewing Co. v. Koeh- 
ler, 200 Ill. 369, 65 NE 6386 [aff 101 
DLA. 3394. 

{c] West Virginia statute.—Code 
(1913) ¢ 127 §§ 11, 12 (§§ 4842, 4843) 
give no jurisdietion to set aside final 
decrees after the end of the term. 
“We have distinctly decided that 
those sections do not apply to suits 
closed by final decrees, but only to 
non-suits and dismissals before de- 
cree, or to orders and decrees which 
amount to no more than dismissals 
or non-suits.” Fuiton vy. Ramsey, 76 
W. Va. 45, 48, 84 SH 1065. 

9. Md.—Megary vy. Shipley, 72 Md. 
SO LOM AMOS 

Mich.—Benedict v. Thompson, Walk. 
446, Contra Barnes v. Kent Cir. 
Judge, 97 Mich. 212, 56 NW 599 (de- 
cided under a different rule of court 
from that applied in Benedick v. 
Thompson, supra). 

. J.— Boyer v. Boyer, 77 N. J. Eq. 
144, 76 A 309; Sparks v. Fortescue, 
C5 leN. OS. VEG. 58678" AS b9S a ren, 
73 Ne Ji Hq. 251, 67) A 391];" Kelsey 
v. Dilks, 72 N. J. Eq. 834, 66 A 
1086. 

S. C.—Jeannerett vy Radford, 9 S. 
Cc. Eq. 469 (where the power to re- 
hear after the expiration of the time 
for appeal was doubted). 

Tenn.—Craig v. Buchanan, 1 Yerg. 
141. 

Va.—Kendrick y. Whitney, 28 Gratt. 
(69 Va.) 646. 

10. Hodges v. New England Screw 
GOReoermenos 

iy Barnes tvs, =kent. Cir: 
97 “Mich, -212, 56- NW —699; 


Judge, 
Fultz v. 
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ly,12 and in proper order under the established prac- 
tice of the court.13 The right to relief. may be lost 
by negligence,'* or by unr easonable delay in making 
the application. The determination of the effect 
of delay involves the judicial discretion of the 
court, and the applicant may be let in on 
terms. 17 In the absence of laches, plaintiff’s right 
to a rehearing cannot be defeated by the interven- 
ing acts of defendant.18 The fact that a decree has 
been executed does not necessarily prevent a re- 
hearing,!® but in such a case the court will act only 
under extraordinary cireumstances.”° 

Finality; retention of jurisdiction. The limita- 
tiorfs discussed in this section predicate a complete 
final decree, as distinguished from a mere announce- 
ment of the decision.2!_ Determination of finality in 
this connection is usually controlled by the general 
rules in that regard? The court may keep the case 
open by reservations in that regard;?° but merely 
allowing the cause to remain on the docket does not 
have this effect;?* and leave reserved to reinstate 
a cause for the purpose of enforcing the decree does 
not give a party thereto the right to have the en- 


EQUITY 


[§§ 874-876 


j 


tire case reheard and the decree vacated or set 
aside,2> or to have stricken out material words de- 
liberately used after due consideration.?® 

Orders relating to enforcement of decrees are not 
within the limitations applicable to modification and 
vacation.?7 

Stay of execution. In some instances relief may 
be had by stay of execution, where the time has 
elapsed for remedy by motion or petition.”® 

[§ 875] (2) Jurisdiction, Generally an appli- 
cation to open, amend, rehear, or vacate a decree 
should be made to the court which rendered the 
decision.2® As between judges of the same court 
the application need not necessarily be made to the 
judge who rendered the decree;*° but one of such 
judges will be loath to interfere with a decree ren- 
dered by another,*+ and it has been held that where 
there are several chancellors of equal authority a 
rehearing by one of a decree rendered by another 
would amount to entertaining an appeal, and hence 
would be unauthorized,*? A decision in bane ¢an- 
not be disturbed by a single judge.** 


[§ 876] (3) Mode of Procedure. The court 


Brightwell, 77 Va. 742; Kendrick Mich.—Warner vy. Juif, 38 Mich.,term. Campbell y. Rice, 10 Yerg. 
v. Whitney, 28 Gratt. (69 Va.) |662. “(Tenn.) 199. 
646. Minn.—Brockman y. Brockman, 133 24. 


Modification or vacation of inter- 
locutory decrees see supra § 873. 

12. Keeney vy. Lyon, 21 Iowa 277; 
Carpenter v. Muchmore, 15 ares 
Eq. 123; Williamson y. Hartman, 92 


Minn. 148, 
N. 


157 NW 1086. 

J.—Embury vy. 
EKq. 517 [aff 31 N. J. Eq. 797 mem]; 
Boynton v. Sandford, 28 N. J. Eq. 184 
afi e2s'eNe ede ngs 592 1. 


Kinsler v. McMillan, 1 A. K. 
Marsh. (Ky.) 430. 

25. Stout v. Stout, 104 Va. 480, 51 
SE 833; Echols y. Brennan, 99 Va. 
150, 37 SE 786. 

26. Eureka Fire Hose Co. v. Eure- 


Klemm, 30 N. J. 


N. C. 236. 

13. Brygger v. Schweitzer, 5 Wash. 
564,32, P 462, .33 P1388 
error dism 154 U. S. 
SCt 1152 mem, 38 L. ed. 1084 mem]. 

[a] Rule applied.—A motion to 
introduce further evidence was de- 
nied where it was filed after the 
filing of a petition for a rehearing. 
Brygg2r v. Schweitzer, 5 Wash. 564, 
Son be462,hiooee) oss i bwrit)) of) error 
dism 154 U. S. 516 mem, 14 SCt 1152 
mem, 38 L. ed. 1084 mem], ; 

14. Ill—Gillett v. Chicago Title, 
Qten Cos ZOOL, 2378, 820 NE. Sly 
Columbian Bldg., etc., Assoc. v. Leeds, 


128. T11..A. 195. 
v. Forman, 88 Md. 


Md.—Barroll 
188, 40 A 883. 

Mich.—Wilkinson v. Kneeland, 125 
Mich. 261, 84 NW 142; Lyon y. Brun- 
son, 48 Mich. 194, 12 NW 32. 

N. J.—Cawley v. Leonard, 28 N. J. 
Eq. 467. 

N. Y.—Chemung Canal Bank vy. Jud- 
son, 8 N. Y. 254. 

Tenn. —Myers v. James, 4 Lea 370; 
Whitman y. Brctherton, y) Tenn. Ch. 
393. 

And see infra §§ 880, 881. 

{a] MTlustration.—Although a de- 
eree falsely recites that plaintiff 
appeared at the hearing, the irregu- 
larity is waived if he appears at the 
settlement of the decree and does not 
object to the recital. Chemung Canal 
Bank v. Judson, 8 N..Y. 254. 

{b] Immaterial neglect.—One not 
made a party because she failed to 
record her deed may be heard to 
apply to open the decree where clir- 
cumstances show the negleet to be 
immaterial. Cawley v. Leonard, 28 
N. J. Eq. 467. 

15. U. S.—Kennedy vy. Georgia 
Bank, 8 How. 586, 12 L. ed. 1209; 
Comly v. Buchanan, 81 Fed. 58; Gunn 
vouBlack4 60 Med: 151, 8 CCA 5345 
Schieffelinn v2 4U..1S.) 48) WCt. cCii35 9 
Doubleday v. Sherman, 7 F. Cas. No. 
4,019, 6 Blatehf, 513. 

Fla.—Morgan vy. Jones, 52 Fla. 548, 
547, 42 S 242 [cit Cyc]. 

Ky.—Harrison v. Meredith, 3 J. J. 
Marsh. 219; Brooks v. Clay, 2 Bibb 
499 


Md.—Hitch v. Fenby, 6 Md. 218; 
Barry v.. Barry; 1. Md) Ch. 20. 

Mass.—Holbrook y. Holbrook, 114 
Mass. 568. 


— 


N. Y.—Rogers v. Rogers, 1 Paige 
rie}. [aff 3 Wend. 503, 20 AmD 

N. C.—Williamson y. Hartman, 92 
NerG.9 286: 

Or.—Chapman vy. Wilbur, 5 Or. 299. 

Va.—Crauford vy. Smith, 93 Va. 623, 
23 SE 235, 25 SE 657; Nelson v. 
Kownslar, 79 Va. 468; Rawlings v. 
Rawlings, 75 Va. 76, 

{a] Pecuniary inability to make 
the application promptly is no ex- 
cuse.. Robertson vy. Miller, 3 N: J. 
Eq. 451. 

16. Gibson v. Crehore, 5 Pick. 
(Mass.) 146; Barnes v. Kent Cir. 
Judge, 97 Mich. 212, 56 NW 599. 

17. Consequa y. Fanning, 3 Johns. 
Cha iGNuays): 364: 


18. Philadelphia, etc, R. Co. v. 
Philadelphia, ‘etc., Pass. eR: Co, “6 
Pa. Dist. 487, 

{a] After refusal of injunction 


upon terms the performance of the 
act sought to be restrained in vio- 
lation of the terms does not prevent 


a rehearing. Philadelphia, etc., 
Co. v. Philadelphia, etc., Pass. R. 
Covie6 WPavwDistar4s 

19. Barnes vy. Kent Cir. Judge, 


97 Mich. 212, 56 NW 599. 


gies Myers v. James, 4 Lea (Tenn.) 
21. See supra § 837. 
22. See supra § 822. 
[a] “Any appealable decree, 


whether final in all respects or not, is 
not subject to change after the ex- 
piration of the term at which it is 
entered, except by appeal or bill of 
review. As to all matters which 
have been carried into it by the 
pleadings in the cause, it is as ir- 
revocable and inviolable, except in 
the manner aforesaid, as if it were 
the last decree made in the cause, 
and retiring it from the docket,” Bar- 
bour v. Tompkins, 58 W. Va. 572, 
582, 52 SE 707, 3 LRANS 715. 

23. Bronson v. Schulten, 104 U. 
S. 410, 26 L. ed. 997; Linder v. Lewis, 
1 Fed. 378; Gaither v. Campbell, 94 
Ark. 329, ) 12:6. ‘SWied061\s otMp tons jy. 
State Bank, 11 Heisk. (Tenn.) 141; 
Sheppard y. Starke, 3 Munf. (17 Va.) 
29 


{a] Expiration of time.—Where an 
order is made keeping a decree open 
for revision at the next term, no re- 
hearing will be allowed after such 


ka Rubber Mfg. Co., 72 N. J. Eq. 555, 
65 A 870, 

27. See infra §§ 865, 866, 869. 

28. See supra § 869. 

29. Roemar vy. Simon, 91 U. S. 
149, 23 L. ed. 267; Sheeler v. Alex- 
ander, 211 Fed. 544; Thompson v. 
Schenectady R. Co., 124 Fed. 274 
[rev on other grounds 131 Fed. 577, 
65 CCA 325]; Pots v. Creager, 71 Fed. 
574; Hicklin v. Marco, 64 Fed. 609; 
Baldwin v. lLatson, 2 Barb. Ch. 
(N. Y.) 306; Cowman v. Lovett, 10 
Paige (N. Y.) 559; Russell v. Kinney, 
10 Paige (N. Y.) 3815; Sweeney v. 
Brow, (R. I.) 90 A 1073; Jeannerett 
v. Radford, 9 S. C. Eq. 469. 

[a] Decree of federal court.—(1} 
No other court has jurisdiction of a 
motion or petition to modify or set 
aside a decree of a federal court. 
Thompson v. Schenectady R. Co., 124 
Fed. 274 [rev on other grounds 131 
Hed 577,65, CCA’ S251. a2). SAG state 
court will not review the action of a 
federal court in modifying or vacat- 
ing its own decree. Blythe Co. v. 
Bankers’ Inv. Co., 147 Cal. 82, 81 P 
281 [app dism 207 -U. S. 580, 28 SCt 
257, 52° i. ed. 349]. 

Effect in lower court of decision by 
appellate court see Appeal and Error 
§ 3264. See also infra § 893. 

30. Doggett v. Emerson, 7 F. Cas. 
No. 3,961, 1 Woodb. & M. 1; Palmer y. 
Harris, 100 Ill. 276. 

[a] A judge other than the one 
who presided may amend a decree 
to show the true amount due. Palmer 
v. Harris, 100 Ill. 276. 

[b] The death of a judge after 
anncuncing a decree is no objection 
to a rehearing. Doggett v. Emerson, 
i F. Cas. No. 3,961, 1 Woodb. & M. 


81. Pullen v..Pullen, 41 N. J. Eq. 
417, 5 A 658; Butler v. Lee, 1 Abb. 
Dec. (N. Y.) 279, 3 Keyes 70, :-33 How 
Prevod. 

{a] Tllustration.—A decision of a 
vice chancellor will be reheard by the 
chancellor only where special rea- 
sons exist. Pullen y. Pullen, 41 N. J. 
Hq. 417, 5 A 658. 

32. Jeannerett v. Radford, 9 S. C. 
Eq. 469. 

33. Carlisle v. McDonald, 7 Oh. 
36h Quidnick Co. v. Chafee, 13 R. I. 
7 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i  ™. 
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may summarily and without a rehearing correct 
clerical and formal errors and deficiencies in its 
decree,** or inadvertent omissions or mistakes,®° 
or obvious errors which would have been corrected 
as of course if the court’s attention had been called 
to them,** or where the error is admitted.37 
the error or deficiency is of substance, generally 
a rehearing is necessary,®® or a bill of review,°? 


a supplemented bill in the nature 
original bill.* 


for the correction or vacation of 
motion is preferred to a petition 


34. U. S.—Ommen vy. Talcott, 180 
Fed. 925. 
enna eo as vy. Sterns, .33 Ala. 


Hawaii.—Matter of Cooper, 21 Ha- 
wali, 431, 435. 

Ilowa.—Burke v. Burke, 142 Iowa 
206, 119 NW 129. 

Md.—Lovejoy v. Irelan, 19 Md. 56. 
_ Mich.—Antoszewski y. City Plumb- 
ing Co., 185 Mich, 215, 151 NW 635; 
Bates y. Garrison, Harr: 221. 

N. J.—Bull v. International Power 
Co., 84 N. J. Eq. 209, 93 A 86; Lynde 
Ve liynde, 54. Na J. Bldg. 473.0135 oA 
641 [aff 55 N. J. Eq. 591, 39 A 1114]; 
Day v. Argus Printing Co., 47 N. J. 
Eq. 594, 22 A 1056. 


N.. Y.—Murray v. Blatchford, 2 
Wendin 2205 Clark nv, ally "Paige 
382; De Caters v. De Chaumont, 3 


Paige 178; Rogers v. Rogers, 1 Paige 
76] [aff 3 Wend. 503, 20 AmD 
Pa.—Bishop’s App., 26 Pa. 470. 
Porto Rico.—Berwind-White Coal 
Min. Co. y. Borinquen Sugar Co., 7 

Porto Rico Fed. 246. 

S. C.—Knox v. Moore, 41 S. C. 355, 
19 SE 683; Gowan v. Gentry, 32 S. C. 
369, 11 SH 82; Chafee v. Rainey, 21 
Sonn il. 

Vt.—Peaslee v. Barney, 1 OD. 
Chipm. 331, 334, 6 AmD 743. 

Va.—Marr y. Miller, 1 Hen. & M. 
GL Via.) 4204. 

“We think such omission may be 
supplied if necessary, in a case like 
the present, which we do not de- 
cide, from the files and entries in 
the original cause, and that when 
the error alleged arises from a mere 
omission or misrecital through the 
negligence or mistake of the Clerk 
who drew up the decree, the Court 
will look into the files in the case 
to supply and correct it.” Peaslee 
v. Barney, supra. 

[a] Description of defendant.—A. 
decree against “The administrator of 
A B,’ who is shown by the record 
to be C D, is amendable, and may 
be treated as amended so as to be- 
come a good decree against C D. 


Thomas v. Sterns, 33 Ala. 137. 
[b] Im federal courts.—Clerical 
mistakes in decrees or decretal or- 


ders, or errors arising from any ac- 
cidental slip or omission, may, at 
any time before the close of the term 
at which final decree is rendered, be 
corrected by order of the court or a 
judgment thereof, upon petition, with- 
out the form or expense of a rehear- 


ing. Federal Equity Rules (1912), 
rule 72. 
35. Bull v. International Power 


Co}, (84. N. J. Eq: 209, 93.4 86;- Day 
v. Argus Printing Co., 47 N. J. Eq. 
594, 22 A 1056; Lawrence v. Cornell, 
A Johns: Ch. Na) Y-),.645;. Kmox ‘v. 
Moore, 41 S. C. 355, 19: SE 683; 
Spencer v. Armstrong, 12 MHeisk. 
(Tenn.) 707. 

[a] Where a decree fails to set 
out the court’s findings, the chancel- 
lor in his discretion, on motion of 
either party, may cause it to_be 
amended to include the findings. Bull 
v. Internationai Power Co:, 84 N. J. 
Eq. 209, 93 A 86. 

a6,.'U.. S.— Baines. y. Clarke, 111 
U. S. 789, 4 SCt 671, 28 L. ed. 599. 


Motions and petitions of this char- 
acter are analogous to the common-law remedies 
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substanee.**# 


[§ 877] (4) 


Where 


thereof,*? or an 


judgments.42, A 
for a rehearing, 


Ape C.—Walter v. Ward, 14 D. C. 
oO. 

Iowa.—Cooper y. Cook, 
301, 79 NW 71. 

Mich.—Antoszewski v. City Plumb- 
ing Co., 185 Mich. 215, 151 NW 635. 

Miss.—Oliver Finnie Grocery Co. v. 
Bodenheimer, 77 Miss. 415, 27 S 613. 

N. J.—Bull v. International Power 
Co., 84 N. J. Eq. 209, 93 A 86; Lynde 
v. Lynde,~54 N. J. Eq. 473, 35 A 
641 fafl 568 N. J. Ha: 5915.39 A 111475 
Jones v. Davenport, 45 N. J.'Eq. 83, 
17 A 570 [rev on ather grounds 46 
Nip Jeciiqe 237, L92A 2215 Rlarmon. v. 
Wiswall, 24 N. J. Eq. 68; Dorsheimer 
v. Rorback, 24 N. J. Eq. 33. 

N. Y.—Stannard v. Hubbell, 123 
N. Y. 520, 25 NE 1084 [aff 56 Hun 
450, 647 mem, 10 NYS 254]; Leopold 
v. Epstein, 54 App. Div. 133, 66 NYS 
414; Beitz v. Fuller, 92 Hun 457, 36 
NYS 950; American Ins. Co. v. Oak- 
ley,. 9. Paige 496, .38 AmD — 561; 
Sprague v. Jones, 9 Paige 395; Clark 
v. Hall, 7 Paige 382; Hunt v. Wallis, 


108 Iowa 


6 Paige 871; Gardner v. Dering, 2 
Edw. 181. 

Pa.—Bishop’s App., 26 Pa. 470. 

W. Va.—Boggess v. Robinson, 5 
W. Va. 402. 

Eng.—Pickard v. Mattheson, 7 Ves. 
Jr5 293,732) Reprint (119. Wallis > v. 
Thomas, 7 Ves. Jr. 292, 32 Reprint 
119 


{a] An obvious miscalculation in 
the amount of a decree may be cor- 
rected by entering a credit on the 
decree for the _ excess. Massie v. 
Graham, 16 F. Cas. No. 9,263, 8 Mc- 
Lean 41. 

{b] Error in quantity.—Where it 
was evident from the record that the 
quantity of land had been estimated, 
the true quantity as ascertained by 
survey was_ inserted. Baines © v. 
Glarke, sli 9U. S..7189) 4 SCt.671;5 28 
TeLedie5 99. 

[ec] The amcunt necessary for re- 
demption from a tax sale may be 
supplied by amendment, where it is 
left blank by the decree. Cooper v. 
Cook, 108 Iowa 301, 79 NW 71. 

{d] An error in the title of the 
case may be corrected on motion. 
American Ins. Co. v. Oakley, 9 Paige 
(N. Y.) 496, 38 AmD 561. 

[e] A decree entered against one 
not a party to the bill may be cor- 
rected on motion. Boggess v. Robin- 
son, 5 W. Va. 402. 


{[f] Costs—A decree may be 
amended so as to allow costs to the 
party entitled thereto. Walter v. 


Ward, 14 D..C: 65: 

37. McLane v. Piaggio, 24 Fla. 71, 
3 S 823: McKenzie v. Bacon, 40 La. 
Anm. 157, 4 S (65. A 

38.. U. S.—Hop Bitters Mfg. Co. v. 


Warner, 28 Fed. 577; Doggett v. 
Emerson, 7 F, Cas. No. 3,961, 1 Woodb. 
& M. 1. 

Fla.—Morgan v. Jones, 52 Fla. 


548, 547, 42 S 242. 

hi—=Crane Vastatlord,, 217 D1)...21, 
75 NE 424; Hawkins v. Taber, 47 Ill. 
459; Kowalski v. Kowalski, 127 Ill. A. 


154. 

Iowa.—Deeds v. Deeds, 1 Greene 
394. 

Me.—Parsons v. Stevens, 107 Me. 


65, 78 A 347. 


Md.—George Long Contracting Co. 


as being more direct and less expensive.‘ 
court will treat the application for what it is in 
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Requisites of Application. A mo- 


tion or petition to correct, open, or vacate a decree 
may be filed without previous leave of court. 
application to correct formal or clerical errors is 
regarded as a mere motion, neither requiring nor 
justifying pleadings as in an ordinary cause.t® But 
there must be an application in due form and in 
accordance with established practice to entitle one 
to a rehearing;** and the regular method of making 
an application for a rehearing is by petition.4s The 


An 


v. Albert, 116 Md. 111, 81 A 265, Ann 
Casi913B 1259; Meluy v. Cooper, 2 
Bland 199 note, 

N. J.—Bull v. International Power 
Co., 84 N. J. Eq. 209, 93 A 86; Karst 
v. Black Diamond Range Co., 82 N. J. 
Eq. 231, 88 A 692; Lynde v. Lynde, 
SIAN Se Lge 4735s be AL 6 4s be times 
Ne Se Migs 591,639 “A 114475 

N._Y:—In re Hulbert, 160 N: Y¥.%9) 
54 NE 571 [rev 88 App. Div. 323, 57 
NYS 388]; Picabia y. Everard, 4 How 
Pr lise’ Clark’ v.wEall) wuneaeemoscry 
Rogers v. Rogers, 1 Paige 188 [aff 3 
Wend. 503, 20 AmD 716]; Bennett v. 
Winter, 2 Johns. Ch. 205; Radley v. 
Shaver, 1 Johns. Ch. 200; Ray v. Con- 
nor, 3 Hdw. 478; Gardner vy. Dering, 
2 Edw. 131. 

N. €:—Loneg v. Cole, 66 Ni Cor3ssi. 

Pa.—Bishop’s App., 26 Pa. 470. 

Porto Rico.—Berwind-White Coal 
Min. Co. v. Borinquen Sugar Co., 7 
Porto Rico Fed. 246. 

Tenn.—Herd v. Bewley, 1 Heisk, 
524; Prater v. Hoover, 1 Coldw. 544; 
2 Daniell Ch. Pr. p 687. 

W. Va.—Fulton vy. Messenger, 61 
W. Va. 477, 56 SE 830. 

Eng.—Brookfield. v. Bradley, 2 


Sim. & St. 64, 1 EngCh 64, 57 Re- 
print 269. 
{a] Changing grounds of deci- 


sion.— Where the proofs established 
that the liabilities of a corporation 
exceeded its assets, a decree appoint- 
ing a receiver on account of insol- 
vency could not be changed on mo- 
tion so as to place the appointment 
on some other ground and prevent 
the decree from constituting an act 
of bankruptcy. Karst v. Black Dia- 
mond Range Co., 82 N. J. Eq. 231, 88 
A 692. 
39. See supra § 874; infra § 886. 
40. Jordan v. Jordan, 53 Mich. 
550. 19 NW 180. See infra § 887. 
41. See supra § 874; infra § 925. 
42. Bishcp’s App., 26 Pa. 470. See 


also generally Judgments [23 Cyc 
876, 946]. 
43. White v. Barling, 36 Mont. 


413, 93 P 348. 

[a] Litigant has election between 
motion to modify findings and mo- 
tion for new trial. White v. Bar- 
ling, 36 Mont. 4138, 93 P 348. 

44. See infra § 877. 


45. Hill v. Bowyer, 18 Gratt. (59 
Va.) 364. 

46. Goodwine v. Hedrick, 29 Ind. 
383. 

47. Morgan v. Jones, 52 Fla. 543, 


42 S 242; Gardner v. Dering, 2 Edw. 
CNG 2Y*) isle ulton. ve elvan Se yenelo. 
W. Va. 45, 84 SE 1065. 


48. D. C.—Boucher v. Boucher, 10 
DeiCiedbs: 

Fla.—Peck vy. Spencer, 26 Fla. 23, 
7S 642. 

Md.—Hughes y. Jones, 2 Md. Ch. 
289. 

N. J.—Jarmon vy. Wiswall, 24 N. J. 
Eq. 68. 

N. Y.—Radley v. Shaver, 1 Johns, 
Chi 200) 

N. C.—Eason v:. Billups, 65 N. €. 
216; Wilcox v. McLain, 3 Nr C. 1965: 

Tenn.—Taylor y. Boyd, 6 Heisk. 
611. 

[a] Waiver of objection.—Objec- 


tion that the proceeding was by mo- 
tion. cannot be first made on appeal. 
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petition must state by whom it is 
the interest cf the petitioner.>° 


presented.®? 
tived.°* 


affidavits.®? 


Peck v. Spencer, 26 Fla. 23, 7'S 642. 

49. Heermans y. Montague, (Va.) 
20 SE 899. : 

50. Heermans vy. Montague, (Va.) 
20 SE 899. 

51. U. S.—Flannigan v. Land Co., 
144 Fed. 371, 75 CCA 310; Allis v. 
Stowell, 85 Fed. 481; Harman vy. 
Lewis, 24 Fed. 530; Tufts v. Tufts, 
aed Cas. No. 14,232, 3 Woodb. & M. 


Alaska.—Juneau Water Co. v. Ju- 
alpa Co., 3 Alaska 382. 

Mass.—Winchester vy. Winchester, 
121 Mass. 127. 


N. Y.—Wiser v. Blachly, 2 Johns. 
Ch. 488 

Va.—Armstead v. Bailey, 83 Va. 
242, 2 SE 38. 


W. Va.—Hill v. Maury, 21 W. Va. 
162. 


[a] The injustice of the decree 
must be shown. Bradley’s HEst., 15 
Phila. (Pa.) 562. 

{b] Newly discovered evidence 


relied on as a ground for a rehearing 
(1) must be fully stated. Allis v. 
Stowell, 85 Fed. 481; Juneau’ Water 
Co. v. Jualpa Co., 3 Alaska 382; 
Scales v. Nichols, 2 Yerg. (Tenn.) 
140. (2) The character of the 
further evidence must be fuily dis- 
closed. South Chicago Brewing Co. 
v.. Taylor, 205 Ill. 132, 68 NE 732. 
(3) The petition must name the wit- 
ness and set forth the substance of 
the evidence which the party desires 
to introduce. Corey v. Moore, 86 Va. 
721, 11 SE 114; Armstead v. Bailey, 
$3. Va. 242, 2 SE, 38; Hale v. Pack, 
10 W. Va. 145; Allis v- Stowell, 85 
Fed. 481; McLeod vy. Albany, 66 Fed. 
378, 138 CCA 525. (4) The petition 
must show all the requisites of new 
evidence as ground for a rehearing. 
Prevost v. Gratz, 6 Wheat. (U. 8.) 
481, 5 L. ed. 311 [rev 19 F. Cas. No. 
11,406, 1 Pet. C. C. 364]; Sowles v. 
Plattsburgh First Nat. Bank, 133 
Fed. 846; Hostetter Co. v. Comerford, 
99 Fed. 834 [reh den 97 Fed. 585]; 
Acme Flexible Clasp Co. v. Cary 
Mfg. Co., 99 Fed. 500 [den reh 96 
Fed. 344, and aff 101 Fed. 269, 41 
CCA 338]; New York Cent. Trust 
Cou Worcester Cycle Mfg. Co., 91 
Fed, 212; McLeod v. New Albany, 66 
Fed. 378, 18 CCA 525; Vermont Farm 
Mach. Co. v. Converse, 10 Fed. 825; 
Baker v. Jamison, 73 Iowa 698, 36 
NW 647; Robinson v. Sampson, 26 
Me. 11; Hughes v. Jones, 2 Md. Ch. 
289; In re Johnson, 104 Mich. 65, 62 
NW 294; Detroit Sav. Bank v. Trues- 
dail, 88 Mich. 4380; Richardson v. 
Hatch, 68 N. J. Eq. 788, 60 A 52, 64 
A 1134; Bogardus v. Trinity Church, 
4° Sandf. Ch. (N. Y.) 369; Reeves’ v. 
Keystone Bridge Co., 11 Phila. (Pa.) 
498; Kelley v. McKinney, 5 Lea 
(Tenn. ) 164; Mays v. Wherry, 3 Tenn. 
COU TS Corey v. Moore, 86 Va. 721, 
11 SE 414; Armstead v. Bailey, 83 
Va. 242, 2 SE 88; White v. Drew, 9 
W. Va. 695. And see cases infra 
§ 881 notes 44-53. (5) The _ facts 
and circumstances showing diligence 
to produce the evidence on the hear- 
ing must be set out. Hicks v. Otto, 
85 Fed. 728; Allis v. Stowell, 85 Fed. 


It must specifically 
set out the grounds on which the rehearing is 
asked,°! and be accompanied by such exhibits as 
are necessary to the determination of the questions 
Negligence and laches must be nega- 
The petition must be signed by counsel.** 
The English practice required a “certificate of two 
counsel ‘that they conceived the cause proper to be 
yeheard,®® and a similar practice has prevailed to 
a certain extent in the United States.®¢ 
tition rests on matter not appearing on the record 
it must be verified by oath or be accompanied by 
Under the general rule as to liberality 


EQUITY 


presented,*® and 


[§ 878] (9) 


If the pe- 


481; Gillette v. Bate Refrigerating 
Co., 12 Fed. 108; Page v.. Holmes 
Burglar Alarm Tel. Co., 2 Fed. 330, 
18 Blatehf. 118; Juneau Water Co. v. 
Jualpa Co., 3 Alaska 382; Armstead 
v. Bailey, 83 Va. 242, 2 SE 38; Trevel- 
VADs pp Oikt., (Saree Vas oe hats eae 
iO 

[ec] 
—The petition 
grounds relied on, 
the acccmpanying affidavits. 
v. Stowell, 85 Fed. 481. 


Grounds set out in affidavits. 
must set out the 
independently of 
Allis 


5a. Hunter v. Kennedy, 20 W. Va. 
343. 
{a] Dlustration—Where a _ peti- 


tion for a rehearing of a case is filed, 
and also. for the rehearing of a 
former case on which the later case 
was claimed to be based and out of 
which it grew, and neither the bill 
nor decree in the former case were 
exhibited, and no proper description 
of such bill, exhibits, or decree was 
made in the petition, the petition was 
properly refused. Hunter vy. Ken- 


nedy, 20 W. Va. 343 
53. U. S.—Allis v. " Stowell, 85 Fed. 
481. 


Alaska.—Juneau Water Co. v. Ju- 
alpa Co., 3 Alaska 382. 

Ill.—Gillett v. Chicago Title, etc., 
Co; AZ30OMillw 373; So INE Solemicentry. 
Chicago Title, ete., Co., 230. Ill. 495, 
82 NE 911; Nelson v. Chicago Title, 
etc., Co., 230 Ill. 440, 82 NE 911. 

Md.—Walsh v. Smyth, 3 Bland 9. 

Mich.—Roelofs v. Wever, 119 Mich. 
334, 78 NW 136. 

Tenn.-—Whitman v. Brotherton, 2 
Tenn. Ch. 393. 

Va.—Armstead v. Bailey, 83 Va. 


242.2 SH 38. 
54 Allis v. Stowell, 85 Fed. 481. 
24 F. 


55. See infra § 880. 
56. U. S.—Tufts v. Tufts, 
Cas. No. 14,232, 3 Woodb. & M. 426. 
Mass.—Winchester v. Winchester, 
121 Mass. 127. 
i Sm. & M. 


Ch. 125! 
N. J.—New Jersey Zine Co. v. New 
Jersey Franklinite Co., 14 N. J. Eq. 


308. 

Ss! °C—Ex pe. Terry. 14 SiC. Bd, 
ule 

{a] Sufficiency of certificate.—A 


rehearing will not be granted upon a 
certificate of counsel stating errors 
of law generally, and not pointing 
out any specific mistake, except that 
the court came to a wrong conclu- 
Tufts vw. Dufts, $24 Ei Cass No. 
3 Woodb. & M. 426. 

S.—Allis v. Stowell, 85 


2 Bland 


sion. 
14,232, 

S7 al U's 
Fed. 481. 

Md.—Meluy vv. 
199 note. 

Mass.—Winchester v. Winchester, 
121 Mass. 127. 

Mich.—Eveland v. Stephenson, 45 
Mich. 394, 8 NW 62. 

Pa.—Gyeger’s Est., 2 LancBar 49. 

Tenn.—Mays v. Wherry, 3 Tenn. 
(Chal OAS 

Va.—Crauford v. Smith, 93 Va. 623, 
23, SH 2805 2be SE 657s) Coréyantv. 
Moore, 86 Va. 721, 11 SE 114; Wood- 
ison v.. Leyburn, 838 Va. 843, 3 SE 
873; Armstead v. Bailey, 83 Va. 242, 


Cooper, 


iF}. Cail “7 


[§§ 877-878 


in regard to the form in which an application to 
modify or vacate a decree is made,°* a paper or 
pleading which is substantially a petition for a re- 
hearing will be treated as such by the court.®? 
application may be taken as a motion or petition, 
although it is. styled or purports to be a bill of re- 
view ®" or an original bill in the nature of a bill 
of review;*! but the application must have been 
filed within the time limit on a motion or petition.” 


The 


Parties. The general rule is that 


an application to open a decree or for a. rehearing 
will not be entertained on behalf of one not a party 
to the suit.°? Before such persons are entitled to 
invoke the action of the court in this connection 


2 SE 38. 

[a] Affidavits as part of petition. 
—The affidavits should be made a 
part of the petition by distinct and 
positve allegations. Allis v. Stowell, 
85 Fed. 481. 

[b] Absence of affidavits will not 
prevent relief where the proceeding 
goes to hearing without them, and it 
then appears that the petitioner is 
entitled to a rehearing and a modifi- 
cation or reversal of the decree. 
Crauford v. Smith, 93 Va. 623, 23 SE 
235, 25 SE 657. 

58. See supra § 871. 

59. Juneau Water Co. vy. Jualpa 
Co., 3 Alaska 382; Spilman v. Gilpin, 
93 "Va. 698, 25 SE 1004; Staples v. 
Staples, 85 Va. 76, 7 SE 199: Barger 


v- Buckland, 28 Gratt. (69 Va.) 850; 
Kendrick v. Whitney, 28 Gratt. (63 
Va.) 646; Ambrouse vy. Kellar, 22 


Gratt. (63 Va.) 769. Compare Gard- 
ner” y. Dering,” 2) -Bidw.a"(Ns YY.) tet 
(refusing to entertain a motion as a 
petition for a rehearing because the 
application was not made in due form 
and according to the established 
practice of the court). 

[a] Answer treated as petition to 
rehear.—Where a petition was filed 
to enforce against a decedent’s es- 
tate a claim which had been allowed 
by an interlocutory decree confirm- 
ing a commissioner’s report, the an- 
swer of the executors to the petition 
was treated as a petition to rehear. 
Staples v. Staples, 85 Va. 76, 7 SE 


199. 

Dellinger y. Foltz, 93 Va. 729, 
25 SE 998; Diamond State Iron Co. 
v. Alex. K. Rarig Co., 98 Va. 595, 25 
SE 894; Heermans vy. Montague, 
(Va.) 20 SE 899; Fultz v. Bright- 
well, 77 Va. 742; Sands v. Lynham, 
27 Gratt. (68 Va.) 291, 21 AmR 348; 
Hill v. Bowyer, 18'Gratt. (59 Va.) 
364; Laidley v. Merrifield, 7 Leigh 
(34 Va.) 346; Richmond v. Rich- 
mond, 62 W. Va. 206, 58 SE 736; 
Gallatin Land, ete., Co. v. Davis, 44 
W. Va. 109, 28 SE 747; Shenandoah 
Valley Nat. Bank v. Shirley, 26 W. 
Va. hee Martin v. Smith, 25 W. Va. 


Hill v. Bowyer, 18 Gratt, (59 
Va.) 364. 
Foy v. Foy, 25 Miss. 207. 

[a] Bill of review as petition for 
rehearing.—A bill purporting to be 
a bill of review cannot be treated as 
a petition for rehearing, where it 
was not-filed within the proper time 
for the latter. Foy v. Foy, 25 Miss. 


207. 
63., U. S.—-Washburn, éte., Miz. 
Steel Barb Fence Co., 


Co. v. Colwell 
494, 


1 Fed. 225. 

Ill.—Hall v. Davis, 44 Ill. 

N. J.—Consolidation Nat. Bank v. 
Larkins, 66 N. J. Eq. 226, 57 A 727; 
Jones v. Fayerweather, 46 No ang: 
23 Use LOAN E225 

N. C.—Hinton vy. Hinton, 70 N: C. 
730; Thompson v. Cox, 53 N. Ce sik 

R. I.—In re Doyle, 14 R. I. 55. 

Tenn.—Pettit v. Cooper, 9 Lea 21. 

Va. —Raanoke Nat. Bank Vv. 
Farmers’ Nat. Bank, 84 Va. 608, 5 
SE 682. 


2 a a RN a A a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title page and note number, 
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they must take proper steps to make themselves 
parties ;°* nor will a decree final in its character 
be disturbed on the application of one who has no 
interest affected by it.6° The court, however, is in- 
clined to hear any party in interest, and will look 
beyond mere matter of form,®*® and in a proper case 
will vaeate a decree on the petition of strangers.®7 
Parties not summoned or not served in the original 
proceedings are sometimes authorized by statute 
to appear and petition for a hearing.®’ If a decree 
is rendered against defendants jointly, they should 
all be joined in the application.®® All the parties 
to the original decree whose interests will be af- 
fected should be made parties to the proceedings 
to amend or vacate,’® but a party who will not be 
injuriously affected by a formal amendment need 
not be brought in.74 A court may correct its de- 
crees of its own motion.? 

[§ 879] (6) Notice. Generally a decree will 
not be materially altered without notice to the ad- 
verse parties,’® and as a rule a rehearing will not 
be granted without notice.7* But notice is not al- 
ways required where the amendment or modifica- 
tion is based solely on matter of record,’® or re- 
lates merely to a matter of form,’® or does not in- 
volve a resubmission, but only the rendition of such 
decree as should originally have been rendered.7? 
It is held also that a party cannot complain of lack 
of notice where the amendment does not operate to 


EQUITY 


(210. 5.] 715 


zation, posted notice is insufficient.7® It has been 
held that the absence of a_ statutory require- 
ment of notice, the lack of notice of a rehear- 
ing is at most a mere irregularity and does not 
destroy the efficacy of the petition,8° and that 
an order vacating a decree is not rendered 
void by defects in the notice of motion.£! On 
the other hand it has been held that a material 
amendment of a decree without notice is a nullity.®? 
An amendment without notice comes within the 
exceptions to the rule that a decree cannot be 
changed after the expiration of the term, and may 
be set aside at a subsequent term.’? 

[§ 880] (7) Grounds—(a) In General. The 
grounds on which a decree may be modified, opened, 
or yaeated, on motion or petition, depend first on 
the status of the cause, with reference to whether 
enrollment or its equivalent has taken place.S* 
Otherwise the application is addressed to the dis- 
cretion of the court.’° In the exercise of this dis- 
cretion the court will not disturb a decree except in 
the interest of justice- and to serve some useful 
purpose ;** and it will not act on motion where the 
applieant’s remedy at law is adequate.8’ Relief 
will not be granted where the applicant has had 
ample opportunity to avail himself of the grounds 
relied on, but has neglected or failed to use rea- 
sonable diligence to present the matter before de- 
eree.S* Subject to the foregoing limitations, de- 


his injury.’§ 


[a] Rule applied.—General credi- 
tors of a railroad company, who ap- 
pear before a master to prove their 
claims in a creditors’ suit, but who 
do not file intervening petitions or 
otherwise become parties to the rec- 
ord, have no standing to file a pe- 
tition attacking the validity of the 
decree entered in the suit, except by 
leave of court. Continental Trust 
oo v; Toledo; etc:, R.\Co.,..99- Hed: 

[b] An assignee of a party can- 
not as such maintain a petition for 
a rehearing. Armstead y. Bailey, 83 
Va. 242, 2 SE 38. 

[ec] Collusive decree.—If the pe- 
tition of strangers shows that a des 
cree was obtained collusively the de- 
cree will be annulled. Barker v. 
Todd, 15 Fed. 265; Brinkerhoff v. 
Franklin, 21 N. J. Eq. 334. 

64. Continental Trust Co. v. To- 
ledo, etc., R. Co., 99 Fed. 171; Arm- 
stead v. Bailey, 83 Va. 242, 2 SE 38. 

65. Boykin v. Kernochan, 24 Ala. 
697; Newell v. Newell, 17 Miss. 56; 
Riely v. Kinzel, 85 Va. 480, 7 SE 
907. 

66. Berwind-White Coal Min. Co. 
vy. Borinquen Sugar Co., 7 Porto Rico 
Fed. 246. 

67. Barker v. Todd, 15 Fed. 265. 

68. Rissman v. Wierth, 244 Ill. 95, 
91 NE 87. 


{a] Necessity of personal appear- 
ance.—Under Chancery Act (Hurd 
Rev. St. [1908] p 237) §19, provid- 


ing that when any final decision 
shall have been entered against any 
defendant, who shall not have been 
summoned or served with a copy of 
the bill or received the notice re- 
quired to be sent by mail, and who 
shall appear. in the time limited in 
open court and petition to open the 
decree, etc., appearance in the court 
room in person is not intended, and 
appearance may be made by agent or 
attorney. Rissman vy. Wierth, 244 
Tie 95,491) NEY 8 i. 

Decree on constructive service see 
infra § 957. 

69. Davis v. Bentley, 2 Dana 
(Ky.) 247; Bradley v. Catlet, 7 J. J. 


Marsh. (Ky.) 121. 
70. Moore v. Shook, 276 Ill. 47, 
114. NE 592; Cumberland Lumber 


Co. vy. Clinton Hill Lumber, etc., Co., 


In the absence of statutory authori- 


84 N. J. Eq. 557, 94 A 647. 
71. Moore v. Shook, 276 Ill: 47, 
114 NE 592. 


72. Phoenix Farms’, ete., Bank v. 
Arizona Mut. Sav., ete., Assoc., 220 
Medi A, 135) CCA 57 [afi 20 med. 


640]; Hughs yv. Washington, 65 Ill. 
245 


73. U. S.—Doggett v. Emerson, 7 
F. Cas. No. 3,961, 1 Woodb. & M. 1. 

Ala.—Howton vy. Jordan, 154 Ala. 
428, 46 S 234. 

Ga.—Clements v. Empire Lumber 
Co., 96 Ga. 319, 22 SE 987. 

Tll.—Moore v. Shook, 276 Ill. 47, 
114 NE 592; Tucker v. Peo., 122 Ill. 
583, 13 NE 809; Palmer v. Harris, 100 
Tie 276> bryant) Vie Vist oo cllla ule 
Swift v. Allen, 55 Ill. 303; Means v. 
Means, 42 Ill. 50. 


Iowa.—Keeney v. lyon, 21 Iowa 
277; Trockmorton v. Stout, 3 Iowa 
580. 

Mich.—Berry v. Innes, 35 Mich. 
189. 

W. Va.—Fulton v. Ramsay, 76 W. 


Va. 45, 84 SE 1065; Moore v. Davis, 
70 W. Va. 547, 74 SE 670. 4 

74. Giant Powder Co. v. Cali- 
fornia Vigorit Powder Co., 5 Fed. 
197, 6 Sawy. 527; Burch v. Newberry, 
3 HowPr (N. Y.) 271, 1 CodeRep 41; 
Howard v. McKenzie, 54 Tex. 171; 
Kendrick v. Whitney, 28 Gratt. (69 
Va.) 646. 

[a] A notice of appeal cannot be 
converted into a notice of rehearing 
if not served within proper time for 
the latter purpose. Wilson v. Onder- 
donk, 3 HowPr (N. Y.) 319, 1 Code 
Rep 64. 

{[b] Notice of motion to correct a 
decree may, if otherwise sufficient, be 
treated as notice of a petition for 
rehearing. Kendrick v. Whitney, 28 
Gratt. (69 Va.) 646. 


75. Moore -v. Shook, 276 Ill. 47, 
114 NE 592. 

7. Moore v. Shook, 276 Ill. 47, 
114 NE 592. 

77, Cox v. Brown, (Ala.) 73_S 


964; Harrison v. Hull, Hopk. (N. Y.) 
112. 

7g. Palmer v. Harris, 100 Ill. 276. 
But see Berry v. Innes, 35 Mich. 189 
(where defendant, although not in- 
jured by the amendment, was al- 
lowed to take advantage of lack of 
notice of the amendment of a decree 


crees will be freely corrected on motion or peti- 


which in some particulars was not 
warranted by the case made). 

79. Swift v. Allen, 55 Ill. 303 (no- 
tice posted on courthouse door), 

80. U.S. v. Midway Northern Oil 
Co., 232 Fed. 619. 

81. De Pedrorena v. San Diego 
oorey Super. Ct., 80 Cal. 144, 22 P 


82. Swift v. Allen, 55 Ill. 303. 

83. Clements v. Empire Lumber 
Co., 96 Ga. 319, 22 SE 987: 

Power over decrees after term see 
supra § 874. 

84 See supra § 874. 

85. Mallery v. Quinn, 88 Md. 38, 
40 A 1079; Washington First Nat. 
Bank vy. Eccleston, 48 Md. 145; Mat- 
thews vy. Tyree, 53 W. Va. 298, 44 SE 
526; and cases infra this section. 

86. See supra § 871. See also cases 
infra notes 87, 88. 

87. Jarman v. Wiswall, 24 N. J. 

Hendryx, 31 


Eq. 267. 
88. U. S.—Perkins v. 
Fed. 522; Everett v. Buffalo Lubri- 
cating ‘Oil 'Co.,.7°922 Feds) 252;22 
Blatchf. 524. / 
Ark.—Moore v. Price, 101 Ark. 142, 


141 SW 501. 

Conn.—Gould vy. Stanton, 17 Conn. 
377. 

Fla.—Jacobs v. Parodi, 50 Fla. 541, 
39 S 833. 


Ill. Autenrith v. Wilder, 158 *TI!l1. 
A. 545; Eacutt v. Hacutt, 197 Ill. A. 
334; Columbian Bldg., etc., Assoc. v. 
Leeds, 128 Ill. A. 195. 

Ind. T.—Bracey-Welles Constr. Co. 
v. Terry, 5 Ind. T: 877, 82 SW 846. 

Ky.—Edrington v. Harper, 5 J. J 
Marsh. 293. 

Md.—Maryland Home F. Ins. Co. v. 
Kimmell, 89 Md. 437, 43 A 764: Hitch 
v. Fenby, 4 Md. Ch. 190; Stewart v. 
Beard, 3 Md. Ch. 227. 

Mich.—Wilkinson v. Kneeland, 125 
Mich. 261, 84 NW 142; Roelots v. 
Wever, 119 Mich. 334, 78 NW 136; 
Sherwood v. Central Michigan Sav. 
Bank, 104 Mich. 65. 62 NW 294; De- 
troit Sav. Bank v. Truesdail, 38 Mich. 
430. 

Nebr.—Wilhelmson v. Bentley, 27 
Nebr. 658, 43 NW 397. 

N. H.—Cummings v. Parker, 63 
INS E198? 

N. J.—Jones v. Davenport, 45 
N. J. Eq. 77, 17 A 570.[rev on other 
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tion, with respect to formal or clerical errors,%® 
inadvertent errors or omissions as to matters of 
course,°° or where the pleadings do not warrant 
Under some circumstances a decree may 
be altered or vacated on the consent of all the par- 
Other grounds lend themselves to discus- 


relief.91 


ties.°? 
sion under specific heads.®* 


Rehearing generally. Under the English chan- 
cery practice a rehearing was usually granted as 
a matter of course upon the mere certificate of 
Under the early practice in the United 
States such certificates were given considerable 
weight;°> but the English practice in this regard 
does not now prevail in this country,®® and a re- 


counsel.°* 


EQUITY 


diseretion.° 


view.2 


There are no very definite rules con- 
trolling this discretion; the court will look into all 
the circumstances and act as justice requires.%° 
The grounds for a rehearing are generally the same 
as those for a new trial at law? or for a bill of re- 
Accordingly, the usual grounds are error 
apparent on the face of the record or newly dis- 
covered evidence.? 
evidence, rehearings are usually allowed for obvi- 
ous error, mistake, or omission, or where something 
material to the decree and which has escaped. his 
attention is brought to the notice of the é¢hancellor.* 
The errors authorizing a rehearing have been clas- 
sified as error in the decree, that is an erroneous 


Aside from newly discovered 


hearing is not a matter of right’ but of judicial | judgment or mistake in law, to be gathered from 


grounds 46 N. J. Eq. 237, 19 A 22]. 
Baa Y.—Dunham y. Winans, 2 Paige 
N. C.—Buffalow v. Buffalow, $ 
INGIC.) Hl3. ‘ 
R. I.—Knight vy. Kemp, 87 A 313, 


Tenn.—Casey, etc, Mfg. Co. v. 
Weatherby, 101 Tenn. 318, 47 SW 
432; Cock v. Evans, 9 Yerg. 287; 


Vets v. Brotherton, 2 Tenn. Ch. 

W. Va.—Hunter v. Kennedy, 20 
W. Va. 343; Tompkins v. Stephens, 10 
W. Va. 156. 

Eng.—Colman vy. Sarell, 1 Ves. Jr. 
50, 30 Reprint 225. 

[a] Objections and jurisdiction.— 
Where one brings a suit in equity, 
and presses it to a hearing on the 
merits over defendant’s objection to 
the jurisdiction, and it is defeated 
on the merits, and there are some 
grounds which would seem to entitle 
an equity court to jurisdiction, ccm- 
plainant’s motion for a rehearing cn 
the ground of want of jurisdiction 
will be denied. Southern Dev. Co. v. 
Silva, 89 Fed. 418. 

{[b] Exceptions to testimony must 
be presented to the chancellor, with 
a request for rulings thereon before 
final hearing, and where the request 
for such rulings is made for the first 
time in a petition for rehearing the 
chancellor may for that reason refuse 
to enter the rulings. Jacobs v. Pa- 
rodi, 50 Fla. 541, 39 S 833. 

[c] Recital of appearance. — Al- 
though a decree falsely recites that 
plaintiff appeared at the hearing, the 
irregularity is waived if he appeared 
at the settlement of the decree and 
did not object to the recital. Che- 
PDs Canal Bank vy. Judson, 8 N. Y. 
254. 
[d] Neglect of opportunity to 
appeal.—Parties to a suit in equity 
who are brought into appellate pLro- 
ceedings by citation, and given an 
opportunity to appeal, of which they 
do not avail themselves, cannot 
thereafter attack the validity of the 
decree by a petition filed in the lower 
court. Continental Trust Co. v. To- 
ledo, ete:, R. Co., 99 Fed. 171. 

Failure to produce evidence see 
infra § 881. 

89. See supra § 874. 

[a] Error in calculating interest 
in a commissioner’s report may, un- 
der Code c134 § 5, be corrected on 
petition. Shenandoah Valley Nat. 
Bank v. Shirley, 26 W. Va. 563. 

SO. See supra § 874. 


91. Hobson v. Huxtable, 79 Nebr. 
340, 116 NW 278; Vila v. Grand 
Island. Electric Light, ete., Co., 68 


Nebr. 222, 94- NW 136, 97. NW 613, 
110 AmSR 400, 68 LRA 791, 4 Ann 
Cas 59. And see supra § 874. 

92. Allen, y.i Allen,i48 4S: Gs ‘566; 
26 SE 786. See also supra § 874. 

fa] A decree barren of results 
and which has proved entirely inef- 
fective may be vacated on the mo- 
tion of all the parties. Allen v. Al- 
len, 48 S. C. 566, 26 SE 786. 

[b] Necessity of grounds.—A de- 
cree will not be vacated even on the 


consent of the parties except to let 
in a defense, prevent fraud cr mis- 
take, or otherwise to further the 
ends of justice. Hudson Trust Co. 
v. Boyd, 80 N. J. Eq. 267, 84 A_ 715. 

93. See infra text and notes 17-62. 

94. U. S.—Giant Powder Co. v. 
California Vigorit Powder Co., 5 Fed. 
197, 6 Sawy. 527; Emerson v. Davies, 
8 FE. Cas. No. 4,437, 1 Woodb. & M 
hile 

Miss.—Handy v. Andrews, 52 Miss. 
626. 

N. J.—Bumagim v. Chew, 19 N. J. 


Hgs: 33% 
N. C.—Wilcox v. Wilkinson, 5 
INGAC Lis 


Eng.—Cunyngham v. Cunyngham, 
Ambl. 89, 27 Reprint 55, Dick. 145, 
21 Reprint ‘224, 


95. Winchester v. Winchesier, 121 
Mass. 127; Handy v. Andrews, 52 
Miss. 626; Field v. Schieffelin, 7 
Johns. Ch. (N. Y.) 250; Travis v. 
Waters,- 1 Johns. Ch. (CN. Y¥.) 48; 
Wilcox v. Wilcox, .36 N. C. 36. 


[a] Same as English practice.— 
“The rule seems to be substantially 
the same in America.” - Handy v. 
Andrews, 52 Miss. 626, 633. See also 
Glover va Hedges,., 1 UN. J; Eq.. L123 
(where a rehearing was granted as 
of course on certificate of counsel). 

96. Giant Powder Co. vy. Cali- 
fornia Vigorit Powder Co., 5 Fed. 
197, 6 Sawy. 527; Emerson y. Davies, 
8 F. Cas. No. 4,437, 1 Woodb. & M. 
21; Jenkins v. Eldredge, 13 F. Cas. 
No. 7,267, 3 Story 299; Brumagim v. 
Chew, 19 N. J. Eq. 337; Field v. 
Schieffelin, 7 Johns. Ch. (N. Y.) 250. 

97. Daniel v. Mitchell, 6 F. Cas, 
No. 3,563,.1 Story 198; Richardson v. 
Hatch, 68°N. J. Bq. 788, 60 A 52, 64 
A 1134; Brumagim v. Chew, 19 N. J: 
Ea. 337; New Jersey Zinc Co. v. Ncw 
Jersey Franklinite Co., 14°N. J. Eq. 


308; Field v. Schieffelin, 7 Johns. Ch. 
GNEINIOG 2OOR RELAIS WannWietons, aL 
Johns. Ch. (N. Y.) 48. 

98. U. S.—Buffington v. Harvey, 


95 U. S. 99, 24 L. ed. 381; Karns v. 
W. L. Imlay Rapid Cyanide Process 
Co., 184 Fed. 489; Railway Register 
Mfg. Co. v. North Hudson County R. 
Co., 26 Fed. 411; American Diamond 
Rock-Boring Co. v. Sheldon, 1 Fed. 
870, 18 Blatchf. 50; Daniel v. Mitch- 
ell, 6 F. Cas. No. 3,563, 1 Story 198. 

Ala.—Dawsey v. Culbreth, 75 S 
459; Cox v. Brown, 73 S 964; Brown 
y. Weaver, 113 Ala. 228, 20° S 964; 
Cummings v. May, 110 Ala. 479, 20 S 
ee Ex p. Gresham, 82 Ala, 359, 2 S 
486. 

Md.—Zimmer vy. Miller, 64 Md. 
296, 1 A 858; Waring v. Turton, 44 
Md. 535. 

Mass.—Winchester vy. Winchester, 
121 Mass. 127. 

Mich.—Marquette Lumber Co. v. 
Albee, 196 Mich, 1005, 162 NW 1005; 
Barnes vy. Kent Cir. Judge, 97 Mich. 
212, 56 NW 599. 

1 Miss. 


Miss.—Hoggatt vy. Hunt, 
N. H.—Brooks v- Howard, 58 N. H. 


216. 
on 
N. J.—White v. Smith, 72 N. J. Eq. 


697, 65 A 1017; Brumagim y. Chew, 
19 N. J. Hq. 337; New Jersey Zinc 
Co. v. New Jersey Franklinite Co., 
14 N. J. Eq. 308. ' 

N. Y.—Field v. Schieffelin, 7 Johns. 
Ch. 250; Travis v. Waters, 1 Johns. 
Ch. 48. 
ae C.—Wilcox wv. Maclaine, 5 N. C. 
fe RR aso v. Blatt, 65 Pa. Super. 

R. I—Hodges v. New England 
Serew Co: 3 Riu 9: 

Va.—Fultz v. Brightwell, 77 Va. 
742; Wooding v. Bradley, 76 Va. 614; 
Shes hee v. Darne, 31 Gratt. (72 Va.) 
(Male 

99. Foster v. Phinizy, 121 Ga. 673; 

49 S 865; Simms y. Smith, 11 Ga. 195; 
Hughes v. Jones, 2 Md. Ch. 289; 
Cumberland Lumber Co. y. Clinton 
Hill Lumber, ete., Co., 84 N. J. Eq. 
557, 94 A 647; Gyger’s Est., 2 Lane 
Bar 49; Shepard v. Taylor, 16. R. 
I. 166, 13 A 105. And see cases infra 
this note. 
[a] Rehearing allowed (1) where 
there was a material amendment of 
the bill after the hearing. Spencer 
v. Otis, 96 Ill. 570. (2) Because a 
feigned issue presented plaintiff’s 
title alone and not that of defend- 
ant. Nicoll v. Huntington, 1 Johns. 
Cha GNF Ye) 260s 

{b] On question of costs.—A re- 
hearing will not usually, but may, 
be allowed on the question of costs 
alone. Travis'v. Waters, 1 Johns. 
Chee ie YD 48" 

1. Sheeler vy. Alexander, 211 Fed. 
544; Bentley v. Phelps, 3 F. Cas. No. 
1,332, 3 Woodb. & M. 403; Hunter v. 
Marlboro, 12 F. Cas. No. 6,908, 2 
Woodb. & M. 168; Feinberg v. Fein- 
berg, 70 N. J. Eq. 420, 62°A 562. 


2. Robertson v. Brotherton, 2 
Tenn. Ch. 393; Woods v. Harly, 95 
Va. 307, 2 SE 874. 

_ Grounds for bill of review sce 
infra § 899. 
3. Sheeler v. Alexander, 211 Fed. 


544; Johnson vy. Lewis, 18 S. C. Ea. 
390; Woods v. Early, 95 Va. 307, 2 
SE 3874; Richmond vy. Richmond, 62 
W. Va. 206, 57 SE 736. 

4 Railway Register Mfg. Co. vy. 
North Hudson County R. Co., 26 Fed. 
411; Jenkins v. Eldredge, 13 F. Cas. 
No. 7,267, 3 Story 299°"Parker’s Hst., 
6 Pa. Dist. 519, 19 Pa. Co. 606; Scales 
v..,, Nichols, .2° \Yerg.! ) (Tenn.)., 140° 
tee v. Brotherton, 2 Tenn. Ch. 

[a] Imperfect presentation of the 
facts on the hearing (1) may consti- 
tute ground for a new hearing. 
Parker’s Hst., 6 Pa. Dist. 519, 19 Pay 
Co. 606. (2) Failure to present a 
defense fully is not alone ground for 
a rehearing. Railway Register Mfg. 
Co. v. North Hudson County R. Co., 
26 Fed. 411. See also Marine Nat. 
Bank v. City Nat. Bank, 59 N. Y. 67, 
17 AmR 305 (reargument on appeal). 
_ [b]_ Failure to refer to evidence 
in opinion.—It is not ground for a 
new hearing that some of the evi- 
dence was not specifically referred to 
in the opinion of the court, if it was 


4 -For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


bed ian are 


. 


5 ie ie 
- § 880] 


the pleadings and the evidence,> and error appar- 
ent, which is a plain error of law apparent from 
It is the policy 
of the law to encourage a rehearing as more expe- 
ditious than an appeal, thus avoiding errors that 
may be remedied by the court having full control 
of the case,” and it has been declared that a re- 
hearing will be granted wherever it is manifest that 
the justice of the case has not been attained.’ But 
a rehearing may be denied where it is not in 
order to do justice,® as where the petitioner has 


the terms of the decree itself.® 


another complete remedy on the 
as grounds.?° 


; 12 
hearing. 


argued by counsel on both sides and 
considered by the court. Bently v. 


; EN 3 F. Cas. No. 1,332, 3 Woodb. 


M. 403. 

{c] Failure to apply evidence ac- 
cording to argument.—If testimony 
offered and fully considered on a cer- 
tain issue is applied in argument to 
one point, and the court applies it 
to another, a rehearing is not proper 
in order to argue and consider again 
the evidence as to such issue. Hunter 
v. Marlboro, 12 F. Cas. No. 6,908, 2 
Woodb. & M. 168. 

[d] Evidence overlooked. — Fail- 
ure to call the court’s attention to 
evidence alreidy in the case is not 
excused by the fact that by diligence 
the court could have discovered it 
without having its attention called 
to it. Moneyweight Scale Co. v. To- 
ledo Computing Scale Co., 199 Fed. 
905, 118 CCA 235. 

5. Jeannerett v. Radford, 9 S. C. 
Eq. 469; Perry v. Philips, 17 Ves. Jr. 
173, 34 Reprint 67. 

[a] Where the evidence is not 
preserved a rehearing cannot be had 
for error in the decree, that is, an 
erroneous adjudication on the evi- 
dence. 
Eq. 469. 

{b] Doubtful evidence. — A_ re- 
hearing wiil not be granted for a 
supposed error in an inference drawn 
from doubtful evidence. Johnson v. 
Lewis, 18 S. C. Eq. 390. 4 3 

[ec] Division of the court in its 
conclusions on the evidence is not 
ground for a rehearing. Johnson v. 
Lewis, 18 S. C. Eq. 390. 


6. Jeannerett v. Radford, 9 S. C. 
Eq. 469. 

As ground for bill of review sec 
infra § 900. 

7. Luks v. Blat, 65 Pa. Super. 564; 
Summers y. Darne, 381 Gratt. (72 
Vials) pCO. 


8. Wooding v. Bradley, 76 Va. 614; 
Summers vy. Darne, 31 Gratt. (72 Va.) 


Gol. 

9. Hunter v. Kennedy, 20 W. Va. 
343. 

10. Hunter vy. Kennedy, 20 W. Va. 
343. 

[a] Offset not pleaded.—Where 


a party fails to plead an offset, but 
nevertheless has the right .to sue 
thereon at law, a rehearing will not 
be granted in order to let it in. 
Hunter v. Kennedy, 20 W. Va. 343. 

11. Rogers v. Riessner, 34 Fed. 
270: Martindale v. Waas, 11 Fed. 551, 
38 McCrary 637; Coburn v. Schroeder, 
11 Fed. 425, 20 Blatchf. 392; Tufts 
vy. Tufts, 24 F. Cas. No. 14,232, 3 
Woodb. & M. 426; Marquette Lumber 
Co. v. Albee, 196 Mich. 127, 162 NW 
1005: Parker’s Est., 6 Pa. Dist. 519, 
19 Pa. Co. 606; Radford v. Fowlkes, 
85 Va. 820, 8 SE 817. 

12. Maffet v. Quine, 95 Fed. 199 
[den reh 93 Fed. 347]; Walter v. 
Ward, 14 D. C. 65. 

[a] Rehearing before full court. 


Generally a rehearing will not be al- 
lowed without the suggestion of some matter not 
previously presented or considered.}! 
as a rule, it will not be granted merely for the pur- 
pose of a reargument of matters considered on the 
It will not be granted for merely tech- 
nical error,’* nor for harmless error.14 


Jeannerett v. Radford, 9 S. C.. 


EQUITY 


defense.16 


matters offered 


Accordingly, | guard against.?° 


rehearing.?+ 


There must 


—(1) Where a case heard by a ma- 
jority of the court involves a ques- 
tion of law of great public interest, 
the court sometimes directs a re- 
hearing before the full court. Walter 
vi Wards 314 D. -C..662 6 (2)! SButeait 
has never been the practice to refer 
questions of fact which have once 


been fully discussed. Walter v. 
Ward, 14 D. C. 65. 
13. Allen v. New York, 7 Fed. 


483, 18 Blatchf. 239; Seay v. Tread- 
well, 43 Ga. 564. 

14. Allen v. New York, 7 Fed. 483, 
18 Blatchf. 239; Wilkinson v. Knee- 
land, 125 Mich. 261, 84 NW 142; 
Roelfs: v. Wever, 119 Mich. 334, 78 
NOE ad See also generally supra 
§ 871. 

15. Jenkins y. Eldredge, 13 F. 
Cas. No. 7,267, 3 Story 299; White v. 
Smith, 72 N. J. Eq. 697, 65 A 1017; 
Atty.-Gen. v. New York, etc., R. Co., 
24 N. J. Eq. 59; New Jersey Zinc Co. 
v. New Jersey Franklinite Co., 14 
Nv iJ. Hage (8083 3Pravis- vi Waters; 1 
Johns. Ch. (N. Y.) 48. 

16. Blair v. Silver Peak Mines, 93 
Fed. 332; Ingram v. Alabama Power 
Go., (Ala.) 75 S 304. 

Opening decree pro confesso see 
infra § 959. 

17. Moore v. Price, 101 Ark. 142, 
141 SW 501; White v. Smith, 72 N. J. 
Eq. 697, 65 A 1017; Consolidation 
Nat. Bank v. Larkins, 66 N. J. Eq. 
226, 57 A 727; Cawley v. Leonard, 
28 N. J. Eq. 467; Brinkerhoff v. 
Franklin, 21 N. J. Eq. 334; Pindle v. 
Pennsylvania, ete, R.:Co., 1 Lehigh 
ValLRep (Pa.) 201; Fultz v. Bright- 
well, 77 Va. 742. See also cases 
supra § 874 note 93. 

{a] False return.—Where an of- 
ficer makes a false return of service, 
and a decree is had on such return, 
the record citing service, although 
the record and return import absolute 
verity, both may be impeached on a 
petition to set aside the decree by 
showing that defendant was _ not 
served and had no notice of the suit. 
Moore v. Price, 101 Ark. 142, 141 SW 
501. 

Decrees pro confesso see infra 
957. 

: 18. Moore v. Price, 101 Ark. 142, 
141 SW 501; Gillett v. Chicago Title, 


eteue Con 1230 Vill. 378) 82: Nie (8:91 
White v. Smith, 72 N. J. Eq. 697, 65 
A 1017; Brinkerhoff v. Franklin, 21 
Ni. Je Eq. 334. 


[a] Lack of knowledge of pro- 
ceedings.—(1) One seeking to im- 
peach a judgment or decree on the 
ground that he was never ‘served 
with process must show that ‘the did 
not know of the proceeding in time 
to make a defense. Moore v. Price, 
101 Ark. 142, 141 SW 501.- (2) On 
a petition to impeach a decree on the 
ground that defendant was never 
served with process, the mere fact 
that defendant was informed that 
certain property owned by him was 


Grounds concerning counsel. 
tation by counsel is not alone sufficient to entitle 
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be probability of error reaching the merits;1® and 
where the application is by defendant there must 
be at least a probability of the existence of a good 


Interests not heard. Decrees are freely opened 
to let in parties whose interests have not been 
heard,” provided they exercised due diligence to be 
heard before decree.$ 

Surprise and mistake are common grounds for 
the opening of decrees on petition.}® 
prise which will constitute ground for a rehearing 
must be something unexpected, which the party 
was not reasonably called upon to anticipate, and 
which ordinary prudence and foresight could not 


But the sur- 


Lack of preparation is not of itself ground for a 


Lack of represen- 


the subject of litigation between 
others is not such notice as to -pre- 
vent him from setting aside the de- 
cree. Moore v. Price, 101 Ark. 142, 
Aa 501. i a 
Necessity of proving surprise 
and merits.—Where Biha attitude of 
the applicant is not that of a party 
served and against whom a decree 
had been inadvertently rendered, it 
was unnecessary for him to prove 
surprise and merits. Consolidation 
Nat. Bank vy. Larkins, 66 N. J. Eq. 
226, 57 A 727. 
19. U. S.—Fisher y. Sinion, 67 
Fed. 387, 14 CCA 443; U.'S. v. Wil- 
liams, 67 Fed. 384, 14 CCA 440. 


Ala.—Hoffman y. Sewell, 148 Ala. 
378, 42 S 556. 
Devecmon, ' 30 


Md.—Thurston v. 
Md. 210. ‘ 

N. C.—Morris yv. White, 96 N@&@asc. 
91, 2 SE 254. aie ick 

Va.—Hill v. Boyer, 18 Gratt. (59 
Va.) 364. Tae, 

And see supra § 874. a 

20. U. S.—Anderson Land, etc., Co. 
v. McConnell, 171 Fed. 475; Perkins 
v. Hendryx, 31 Fed. 522; Everest ‘v. 
Buffalo Lubricating Oil Co., 22 Fed. 
252, 22 Blatchf. 524. 

Ill.— Columbian Bldg., etc, Assoc. 
v. Leeds, 128 Ill. A. 195. HG 

Mich.—Roelofs v. Wever, 119 Mich. 
334, 78 NW 136. 

N. J.—Carpenter vy. Muchmore, 15 
Neo need cos 

Tenn.—Casey,'' ete., Mfg. Co. ‘v: 
Weatherby, 101 Tenn. 318; 47 SW 432. 

[a] Illustration.—A petition for 
a rehearing, after the chancellor has 
rendered his opinion, seeking per- 
mission to prove facts not Shown by 
the supplied record, the original file 
of papers having been destroyed, 
should not be granted on the ground 
that the solicitors of the defeated 
party believed such facts appeared 
in the supplied record, and were thus 
taken by Surprise. Casey, etce., Mfg. 
Co. v. Weatherly, 101 ‘Tenn. 318, 47 
SW 482. ; 

[b] Ignorance of practice of the 
court will not sustain an application 
for a rehearing on the ground of sur- 
prise. Carpenter vy. Muchmore, 15 
Nid. Hat 123) : 

[c] Defect of parties.—After a 
decree in favor ‘of the complainant, 
it is not a ground for a rehearing 
that a certain person was not made 


a party, where defendant took no, 
steps to that end, and such person 
was not an_ indispensable party. 
Roelofs v. Wever, 119 ‘Mich. 334, 78 
NW 136. 

21. Foy v. Foy, 25 Miss. 207. 

[a] Til health of a party is not 


such an excuse for lack of prepara- 
tion as to render it ground for a re- 
hearing. Foy v. Foy, 25 Miss. 207. 

[b] The attorney’s ignorance of 
his client’s address, so that the for- 
mer could not communicate with the 
latter and thus be prepared, is not 


718 [21C.J.] 


the party to a rehearing.?? 


the mistake is inexcusable.*? 


Fraud. Generally fraud is not 


ting aside a decree on motion or petition,?? the 
usual remedy being by original bill,** or, in some 


jurisdictions, by bill of review.*® 


A void decree may be vacated on motion or pe- 


tition.%® 
Relief between defendants. 


ground for a rehearing. Foy v. Foy, 
25 Miss. 207. 

22. Blair v. Silver Peak Mines, 93 
Fed. 332 [den reh 84 Fed. 737]; Whit- 
man vy. Brotherton, 2 Tenn. Ch. 393: 

23. Blair v. Silver Peak Mines, 93 

Fed. 332 [den reh 84 Fed. 737]; Wil- 
mer v., Ridgely, 131 Md. 501, 102 A 
745; Whitman v. Brotherton, 2 Tenn. 
Ch.. 393: 
' [a] Attendance at another court 
at the time of the hearing is insuf- 
ficient. Whitman v. Brotherton, 2 
Tenn. Ch. 393. 

24. Blair v. Silver Peak Mines, 93 
Fed. 332 [den reh 84 Fed. 737]. 

25. Blair v. Silver Peak Mines, 93 
Fed. 332 [den reh 83 Fed. 737]. 

26. U. S.—Witters v. Sowles, 31 
Fed. 5, 24 Blatchf. 359; Baker v. 
Whiting, 2 F. ‘Cas. No. 786, 1 Story 
218; Hunter v. Marlboro, 12 F. Cas. 
No. 6,908, 2 Woodb. & M. 168. 

Fla.—Friedman y. Rehm, 43 Fla. 
330, 31 S 234. 

Ky.—Cleland v. Gray, 1 Bibb 38. 

Me.—Robinson y. Sampson, 26 Me. 


fake 

Md.—Herbert v. Rowles, 30 Md. 
271; Stewart v. Beard, 3 Md. Ch. 
22s 

N. J.—White v. Smith, 72 N. J. Eq. 
697, 65 A 1017; Patterson v. Read, 43 
N. J. Eq. 18, 10 A 807 [rev on other 
grounds 44 N. J. Eq. 211, 14 A 490, 
6 AmSR 877]; McDowell v. Perrine, 
36 N. J. Eq. 632; Perrine v. White, 
36 N. J. Eq. 1; Warner v. Warner, 
SIAN e kde) LUG 049. 

N. Y.—Decarters y. La Farge, 1 
Paige 574; Rogers v. Rogers, 1 Paige 
188 [aff 3 Wend. 503, 20 AmD 716]. 

Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 641 

W. Va.—Smith v. Patton, 12 W. Va. 
541. ; 

{a] MIllustration.—Failure of coun- 
sel for defendant in a patent in- 
fringement case to study the patents 
and the articles alleged to have in- 
fringed the same, whereby defendant 
was misled into admitting an in- 
fringement, was not ground for a re- 
hearing. Ruggles v. Eddy, 20 F. Cas. 
No. 12,118, 11 Blatchf. 524. 

{b] Counsel’s mistake as to prac- 
tice is not ground for a rehearing. 
Smith v. Patton, 12 W. Va. 541. 

{c] The misapprehension of coun- 
gel as to the legal scope and effect 
of a hearing on a receiver’s applica- 
tion for an assessment of stock- 
holders, or as to the decree made 
thereon, in respect to defenses, was 
no ground for opening the decree for 
a new hearing. Cumberland Lumber 
Co. v. Clinton Hill Lumber, etc., Co., 
84 N. J. Eq. 557, 94 A 647. 

[d] Qualification of rule. — “It 
will be seen that the precedents and 


—— 


There must be a suffi- 
cient excuse for the absence of counsel,?* and also 
a good and meritorious defense,?* or at least the 
probability that on the evidence the court might 
reach a different conclusion on the merits.?® 
erally a rehearing will not be granted because of 
a mistake of law or judgment on the part of coun- 
sel,2® or because of counsel’s ignorance?” or neg- 
lect,?® although the contrary has been held as to 
the latter.2® A rehearing may be allowed where the 
attorney acted under a mistake of fact,?° unless 
A rehearing will be 
allowed in order to inquire into a charge of fraud 
on the part of counsel for the petitioner.®? 


Since a eross bill is 


EQUITY 


hief.3§ 


Gen- [§ 881] (b) 


ground for set- 


authorities do not lay down any hard 
and fast rule, and I think that this 
is by design and not from indecision. 
I think it is a matter left to the dis- 
eretion of the court in each case, So 
that when merits and hardship are 
shown an inflexible rule will not pre- 
vent relief.” White v. Smith, 72 
N. J. Eq. 697, 65 A 1017. 

Mistake as to pertinency and force 
of evidence see infra § 881. 
nue Karnes vy. Lee, 4 W. Va. 

28. Scott v. Hore, 21 F. Cas. No. 
12,535, 1 Hughes 163 (decided under 
the rule in Virginia); Karnes v. Lee, 
4.W.' Va. 387. 

Imputation of neglect of counsel 
ee Ayesane see Attorney and Client 


29. Millspaugh v. McBride, 7 
Paige (N. Y.) 509, 34 AmD 360; Day 
v. Allaire, 31 N. J. Eq. 303. 

30. Hulsizer v. Opdyke, (N. J. 
Ch.) 14 A 644; Gaskill v. Sine, 13 
N. J. Eq. 130; Parker’s. Hst., 19 Pa. 
Co. 606. 

[a] Rehearing held proper.—(1) 
Where counsel neglected to introduce 
certain evidence because he under- 
stood the court to ‘exclude it. Hul- 
sizer v. Opdyke, (N. J.-Ch.) 14 A 
644.. (2) Where there was an im- 
perfect presentation of the case ow- 
ing to an excusable misunderstanding 
between counsel and client. Parker’s 
Hst., 19 Pa. Co. 606. (3) Where the 
attorney submitted the cause, _ er- 
roneously believing that a replication 
had been filed. Gaskill v. Sine, 13 
Ni) Jit EG. SOE 

31. Stewart v. Beard, 3 Md. Ch. 
227. See also Casey, ete., Mfg. Co. 
v. Weatherly, 101 Tenn. 318, 47 SW 
432 (refusing a rehearing sought on 
the ground that the counsel was un- 
der the impression that certain facts 
were contained in a record supplied 
in the place. of one which had been 
destroyed). 

32. Rudderow v. Rudderow, (N. J. 
Ch.) 3 A. 880. 

33. Ala.—McGlathery v. Richard- 
son, 129 Ala. 653, 29 S 665. 

Cal.—Bacon vy. Bacon, 150 Cal. 477, 
89 P 317. 

Ill.—Farwell vy. Great Western 
Tel. Co., 161 Tll. 522, 44 NE 891. 

Md.—United Lines Tel. Co. v. 
Stevens, 67 Md. 156, 8 A 908; Thrus- 
ton v. Devecmon, 30 Md. 210. 

Miss.—Ledyard v. Henderson, 46 
Miss. 260. . 

W. Va.—Armstrong y. Wilson, 19 


W. Va. 108. 

Eng.—Mussei v. Morgan, 3 Bro. 
Ch. 74, 29 Reprint 416; Davenport 
v. Stafford, 8 Beav. 503, 50 Reprint 
198. But see Sheldon y. Faland, 3 P. 


Wms. 104, 24 Reprint 987 (where it 
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essential for relief between defendants,** in the 
| absence of such a bill in the cause the decree can- 
not be amended on petition so as to grant such re- 


Newly Discovered Evidence. In 


some of the earlier cases it was held that newly 
discovered evidence was not ground for a rehearing 
on petition,?® and it has been indicated that the 
practice on a petition for a rehearing of an inter- 
locutory decree on the ground of newly discovered 
evidence is practically equivalent te that on an ap- 
plication for leave to file a supplemental bill in the 
nature of a bill of review.*° 
details of practice which may follow the granting 
of the rehearing, newly discovered evidence has 
long been recognized as a ground for a rehearing on 
petition, without the necessity of a bill of review.*t 
The essentials of newly discovered evidence as 
ground for a rehearing are the same as on a bill 
of review on the same ground,‘? or on an applica- 


But aside from the 


was assumed that a decree obtained 
by collusion might be set aside on 
petition). 

But see Newland v. Gentry, 18 B. 
Mon. (Ky.) 666 (holding that under 
the code of civil procedure a decree 
might on petition be vacated for 
fraud). 

F CU rote Peed decrees see supra 

34. See infra § 932. 

35. See infra § 899. Ns 

36. See supra § 874. 

Remedy against void decrees gen- 
erally see supra § 871. 

37. See supra § 853. 

38. May v. Duke, 61 Ala. 53. 

[a] Fixing liability as between 
defendants.—Where there was a de- 
cree and order for execution against 
several defendants, it was error to 
amend the decree on petition so that 
execution would go first against one 
of the defendants as being primarily 
liable, the remedy being by. cross 
bill. May v. Duke, 61 Ala. 53. 

39. Fennimore v. Rahow, 1 Del. 
Ch. 88; Mead v. Arms, 3 Vt. 148, 21 
AmD 581. See Hinson v. Pickett, 11 
S. C. Eq. 351 (indicating that in the 
opinion of the court a _ rehearing 
should not be granted for new evi- 
dence, and holding that in any event 
it should not be granted for newly 
discovered oral evidence). 

40. See supra § 873. 

41. U. S—U. S. v. Rio Grande 
Dam, etc., Co., 184 U. S. 416, 22 SCt 
428, 46 L. ed. 619 [rev 10 N. M. 
617,.65 P 276]. 

Fla.—Owens v. Love, 9 Fla. 325. 
age ene v. Jones, 2 Md. Ch. 
Sy re elion v. Hawes, 15 Mich. 

N. J.—Mulock v. Mulock, 28 N. J. 
Kq. 15. 

Pa.—Green’s App., 59 Pa. 235. 

S. C.—Tomlinson v. Tomlinson, 32 
S. C. Eq. 52; Johnson v. Lewis, 18 
SiC. ABs 3908 

Tenn.—Scales v. Nichols, 2 Yerg. 
140; Mays v. Wherry, 3 Tenn. Ch. 
219; Whitman v. Brotherton, 2 Tenn. 
Chia 393;; 

And see cases infra notes 44-53. 


_ [a] Lost documents.—A rehear- 
ing may be had where important 
documentary evidence cannot be 


found at the time of the hearing, but 
is subseqgently found. Dunlap v. 
Spiese, 250 Pa. 394, 95 A 553. 

42. Willimantic Linen Co. v. 
Clark Thread Co., 24 Fed. 799; Baker 
v. Whiting, 2 F. Cas. No. 786, 1 Story 
218; Daniel v. Mitchell, 6 F. Cas. No. 
3,562, 1 Story 172 [app dism 16 Pet. 
o21, 10 .Le ed) 1054] 5 <Sealesit) vz 
Nichols, 2 Yerg. (Tenn.) 140. 


Newly discovered evidence as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“Fed. 690; 


§ 881] 


tion for a new trial at law.48 The new evidence 
must be such as would have been competent had it 
been offered on the original hearing,** and likewise 
must be relevant,*® material,*® probably true,‘? and 
of such a character as would probably change the 
result.4® A rehearing will not be granted in order 
to admit evidence which goes merely to the im- 
peachment of witnesses whose testimony was: re- 
ceived on the hearing,*® or which is of a merely 


| a for bill of review see infra 

43. Feinberg v. Feinberg, 70 N. J. 
Eq. 420, 62 A 562 [den reh (Ch.) 59 
A 880, and aff 72 N. J. Eq. 445; 65 A 
117 (mod on other grounds 72 N: J. 
Eq. 810, 66 A 610)]; Burrows v. 
Wene, (N. J. Ch.) 26 A 890; Main v. 
Mains! 50) Nu Jin Bq. TL250250 A872; 
Warner v. Warner, 31 N. J. Eq. 549. 

New trial for newly discovered evi- 
seh see New Trial [29 Cyc 881-— 

S]. 

44. Dale v. Smith, 1 Del. Ch. 11; 
Berry v. Lisherness, 50 Me. 118. See 
also infra § 902. 

[a] Subsequent competency.—A 
party will not on rehearing be per- 
mitted to testify to facts which he 
was incompetent to testify to orig- 
inally, although a statute has made 
him competent. Berry v. Lisherness, 
50 Me. 118. 

45. Trevelyan v. Lofft, 83 Va. 141, 
1 SE 901; Armstead vy. Bailey, 83 Va. 
242,.2 SE 38: 

46. U. S.—Sheeler v. Alexander, 
211 Fed. 544; Reeves v. Keystone 
Bridge Co., 20 F. :Cas.-No. 11,661, 2 
Ban. & A. 256. 

Ky.—Larue v. Hays, 7 Bush 50. 

Mich.—Detroit Sav. Bank vy. Trues- 
dail, 38 Mich. 430. 
' Pa.—Reeves v. Keystone Bridge 
Co., 11 Phila. 498. 

Tenn.—Kelley v. McKinney, 5 Lea 
164; Scales v. Nichols, 2 Yerg 140. 

Va.—Armstead v. Bailey, 83 Va. 
242, 2 SE 38; Trevelyan v. Lofft, 83 
Va. 141.1 SE 901! 

47. Sheeler v. Alexander, 211 Fed. 
544. 

48. U. S.—Hayes v. Dayton, 20 
Munson vy. New York, 11 
Fed: 72, 20 Blatchf. 358; McCloskey 
v. Du Bois, 9 Fed. 38, 20 Blatchf. 7; 
Collins Co. v. Coes, 8 Fed. 517; Adair 
v. Thayer, 7 Fed. 920; Bentley .v. 
Phelps, 3 F. Cas. No. 1,332, 3 Woodb. 
& M. 403. ; : 

Ala.—Brown v. Weaver, 113 Ala. 
228, 20 S 964. 

. Del.—Dale v. Smith, 1 Del. Ch. 11. 
’ Dp. C.—Richards v. Meissner, 24 
App. 305. : 

Ill.—Rudgear v. U. S. Leather Co., 
206 Ill. 74, 69 NE 30 [aff 108 Ill. A. 
227]. 

Mich.—Detroit Sav. Bank v. Trues- 
dail, 38 Mich. 430. 

N. H.—-Dennett v. Dennett, 44 N: H. 
§31,-84 AmD. 97. .; 

N. J.—Feinberg v. Feinberg, 72 N. 
J. Hq. 445,.65-A 1117 [aff 70 N. J.. Ba. 
420,:62 A 562 (den reh (Ch.) 59 A 
880), and mod on other grounds 72 
N. J. Eq. 810, 66 A 610]; Richardson 
vy. Hatch,.68 N. J. Eq. 788, 60 A 52, 
64 A 1134; Morris v. Hinchman, 32 
N. J. Eq. 204; Lilly v. Quick, 2 N. J. 
Eq. 97. 

Tenn.—Scales v. Nichols, 2 Yerg. 
140; Kelley v. McKinney, 5 Lea 164. 

Va.—Armstead v. Bailey, 83 Va. 
242, 2 SE 38; Trevelyan v. Lofft, 83 
Va. 141, 1°SH.901. 

W. Va.—Zickefoose v: Kuykendall, 
12 W: Va. 238. i 

[a] Ilustration.—On the question 
of a grantor’s capacity to, make a 
deed, it is not enough to show new 
evidence of impairment of the gran- 
tor’s health, the existence of brain 
disease, and impairment of the mind; 
the degree of mental impairment 
must be shown. Dennett v. Dennett, 
44 N. H. 531, 84 AmD 97. 

49. Columbian Bldg., etc., Assoc. 
v. Leeds, 128 Ill A 195; Adamski 


EQUITY 


Vv. Wieczorek, 93 Ill. A. 357; Foy. v. 
Foy, 25 Miss. 207; Feinberg v. Fein- 
berg, 72 N. J. Eq. 810, 66 A 610 [mod 
72 N. J. Eq. 445, 65 A 1117 (aff 70 
N. J. Eq. 420, 62 A 562 [den reh 59 


A 880])]; Rishel v. Crouse, 162 Pa. 
35.429 pATL 1 23) 
50. U. S.—McLeod v. New Albany, 


66 Fed. 378, 18 CCA 525; Witters v. 
Sowles, 32 Fed. 765, 766; Pfanschmidt 
v. Kelly Mercantile Co., 32 Fed. 667; 
Rogers v. Marshall, 13 Fed. 59, 3 Mc- 
Crary 87; Baker v. Whiting, 2 F. Cas. 
No. 786, 1 Story 218; Jenkins v. El- 
Steet Se 13 F. Cas. No. 7,267, 3 Story 

93 

Ill.—Columbian Bldg., 
v. Leeds, 128 Ill. A. 195. 

Mich.—Charlet y. Teakle, 197 Mich. 
426, 163 NW 923; Marquette Lumber 
Co. v. Albee, 196 Mich. 127, 162 NW 
1005; Detroit Sav. Bank y. Truesdail, 
38 Mich. 430. ; 

Miss.—Moody v. Farr, 27 Miss. 788. 

N. J.—Burrows v. Wene, (Ch.) 26 
A 890; Main v. Main, 50 N. J. Eq. 
712, 25 A 372; McDowell v. Perrine, 
36-N.. J: Eq. 632. 

N. Y.—Dunham y. Winans, 2 Paige 
24. 

S. C.—Tomlinson v. Tomlinson, 32 


etc., Assoc. 


SiG; Eq: 52: 
Tenn.—Kelley y. McKinney, 5 Lea 
164. 


Va.—Armstead vy. Bailey, 83 Va. 
242, 2 SE 38; Trevelyan v. Lofft, 83 
Va. 141, 1 SE 901. 

W. Va.—Powell v. Batson, 4 W. 
Va. 610. 

[a] Qualification of rule.—A re- 
hearing may be allowed on the dis- 
covery of cumulative evidence, where 
the defense was originally imper- 
fectly made out for want of distinct 
proof. Ocean Ins. Co. y. Fields, 18 
F. Cas. No. 10,406, 2 Story 59. 

51. U. S.—American Hoist, etc., 
Co. v. Nancy Hanks Hay Press, etc., 
Co., 224 Fed. 524 [den reh 216 Fed. 
785]; New York Central Trust Co. v. 
Worcester Cycle Mfg. Co., 91 Fed. 212 
[rev on other grounds 93 Fed. 712, 35 
CCA 547]; McLeod v. New Albany, 66 
Wey oS tlio COAW Dp Z0s VV ACLErS mV. 
Sowles, 31 Fed. 5; Colgate vy. Western 
Union Tel. Co., 19 Fed. 828; Baker v. 
Whiting, 2 F. Cas. No. 786, 1 Story 
218; Bently v. Phelps, 3 F. Cas. No. 
1,332, 3 Woodb. & M. 403. 


Alaska.—Juneau Water Co. v. 
Jualpa Co., 3 Alaska 382. 
Conn.—Gould vy. Stanton, 17 Conn. 


377. 
Me.—Robinson vy. Sampson, 26 Me. 


Mich.—In re Johnson, 104 Mich. 65, 
62 NW 294; Detroit Sav. Bank vy. 
Truesdail, 38 Mich. 430. 

N. J.—Richardson v. Hatch, 68 N. 
J. Eq. 788, 60 A 52, 64 A 1134; Mce- 
Dowell v. Perrine, 36 N. J. Eq. 632. 

N. Y.—Bogardus v. Trinity Church, 
4 Sandf. Ch. 369. 

S. C.—Hinson v., Pickett, 11 S. C. 
Eigqprco.s 

Tenn.—Kelley v. 

4, 

a eee v. Watts, 101 Va. 702, 
44 SE 929; Armstead v Bailey, 83 Va. 
242, 2 SE 08; Trevelyan v. Lofft, 83 
Vite 40, i pie 00s. 

W. Va.—Richmond v. Richmond, 
62 W. Va. 206, 57 SE 736. 


McKinney, 5 Lea 


52. U. S.—Australian Knitting Co. 
v. Wright’s Health Underwear Co., 
121 Fed. 1017,.56 CCA 678; Acme 


Flexible Clasp Co. v. Cary Mfg. Co., 
99 Fed, 500 [den reh 96 Fed. 344 (aff 
101 Fed. 269, 41 CCA 838)]; McLeod 


cumulative character.5° 
have been known in time for presentation at the 
hearing,®? nor ascertainable or discoverable by the 
exercise of due diligence,®? and the applicant must 
be free from neglect in the matter of its procure- 
ment and presentation on the hearing.®? 
surrounding circumstances are to be considered in 
determining the question whether diligence to pro- 
duce the evidenge on the hearing was exercised,*+ 
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‘Such evidence must not 


All the 


v. New Albany, 66 Fed. 378, 13 CCA 
525; Willimantic Linen Co. v. Clark 
Thread Co., 24 Fed. 799; Gillette v. 
Bate Refrigerating Co., 12 Fed. 108; 
Vermont Farm Mach. Co. v. Converse, 
10 Fed. 825; Page v. Holmes Burglar 
Alarm Tel. Co., 2 Fed. 330, 18 Blatchf. 
118; Reeves v. Keystone Bridge Co., 
20 F. Cas. No. 11,661, 2 Ban. & A. 
256; Baker y. Whiting, 2 F. Cas. No. 
786, 1 Story 218. 

Ill.—Watts v. Rice, 192 Tll. 123, 61 
ne 337; Hacutt v. Eacutt, 197 Ill. A 
334. 

Jowa.—Baker v. Jamison, 73 Iowa 
698, 36 NW 647. 

Se inOnOnE v. Jones, 2 Md. Ch. 

Mich.—Charlet vy. Teakle, 197 Mich. 
426, 163 NW 923; Detroit Sav. Bank 
v. Truesdail, 38 Mich. 430. 

N. J.—Richardson vy. Hatch, 68 N. 
J. Eq. 788, 60 A 52, 64 A 1134. 
Pa.—Reeves v. Keystone 

Co., 11 Phila. 498. 
hye hens ees v. McKinney, 5 Lea 

Va.—Baker v. Watts, 101 Va. 702, 
44 SH 929; Corey v. Moore, 86 Va. 
721, 11 SE 114; Armstead v. Bailey, 
83 Va. 242, 2 SH /38. 

W. Va.—White v. Drew, 9 W. Va. 


695. 
53. U. S.—Prevost v. Gratz, 6 
Wheat. 481, 5 L. ed. 311 [rev 19 F. 


Bridge 


Gas. No-7; 11,406, Pet; CG) iC. 36415 
Sheeler v. Alexander, 211 Fed. 544; 
Sowles v. Plattsburgh First Nat. 


Bank, 133 Fed, 846; Hostetter Co. v. 
Comerford, 99 Fed. 834 [den reh 97 
Fed. 585]; Witters v. Sowles, 31 Fed. 
5, 24 Blatehf. 359; U. S. v. Gunning, 
23 Fed. 668; Rintoul v. New York 
Cent., ete., R. Co.,.20 Fed. 313; Hicks 
v. Ferdinand, 20 Fed. 111; Gillette v. 
Bate Refrigerating Co., 12 Fed. 108; 
Vermont Farm Mach. Co. v- Converse, 
10 Fed. 825; Barker vy. Stowe, 2. F. 
Cas. No. 995, 4 Ban. & A. 485; Bentley 
ve. Phelps}, 3, E.. Cas. 7 Novadl,oage. 3 
Woodb. & M. 403; Hitchcock v. Tre- 
maine, 12 F. Cas. No. 6,540, 9 Blatchf. 
550; Reeves v. Keystone Bridge Co., 
20 F. Cas. No.. 11,661, 2 Ban. & A. 
256. 

gn les wench an v. Stuart, 76 S 
867. : 

Conn.—Gould y. Stanton, 17 Conn. 
BI 

D. C.—Richards v. 
App. 305. 

Ill—Rudgear v. U. S. Leather Co., 
206 Ill. 74, 69 NE 30 [aff 108 Ill. A. 
227]; South Chicago Brewing Co. v. 
Taylor, 205 Ill. 132, 68 NE 732; Co- 
lumbian Bldg. ete., Assoc. v. Leeds, 
128 Ill. A. 195. 


Meissner, 24 


. Md.—Maryland Home F. Ins. Co. 
v. Kimmell, 89 Md. 487, 48 A 764. 

N. J.—Cumberland Lumber Co. v. 
Clinton Hill Lumber, etc. Co., 84 


N. J. Eq. 557, 94 A 647; Richardson 
vy. Hiateh, 68) N.. J.bEiq- 2788, 60) eA) 52; 
64 A 1134; Burrows v. Wene, (Ch.) 
26 A 890. 

N. M.—U. S. v. Rio Grande Dam, 
etc.; 1C0.;,LOLN. M617, 65. P 276, [rev 
on other grounds 184 U. S. 416, 22 
SCt 428, 46 L. ed. 619]. 

Pa.—Groff’s Est., 36 Pa. Super. 140. 


S. C.—Hinson vy. Pickett, 11 S. C. 
WO. wD Ls 
Tenn.—Seales vy. Nichols, 2 Yerg. 


140; Pickett v. Gore, (Ch. A.) 58 SW 


402; Mays v. Wherry, 3°Tenn. Ch. 
219. 
54 Detroit Sav. Bank v. Truesdail 


38 Mich. 430. 
[a] Tlustration.—On the question 


720 [210.3] 


and surprise by the evidence adduced by the oppo- 
site party and unexpected reliance thereon by the 
court may justify a rehearing.°> But a party can- 
not excuse himself in this connection on the ground 
of surprise where he had ample opportunity prior 
to the decree to protect himself from the effect of 
the surprise by taking the proper steps to get his 
evidence in.5® Failure to introduce, on the hearing, 
the evidence subsequently sought to be introduced, 
is not excused by mistake as to its necessity to the 
party’s case,°? nor by mistake as to the pertinency 
of such evidence ** or its admissibility.°® General- 
ly a rehearing will not be allowed because of sub- 
sequent recollections of a witness whose testimony 
was in evidence on the hearing,®° nor on account 
of the subsequent confessions of the opposite 
party,®! unless such confessions are full; direct, and 
unambiguous, and proved by strong disinterested 
testimony.®?- 

[§ 882] (c) Matters Newly Arising. As a gen- 
eral rule, a decree will not be opened or vacated 
on motion or petition on account of matters arising 
subsequently to the decree, as distinguished from 
newly discovered or newly available evidence of mat- 
ters existing at the time of the decree.** The rem- 
edy in such a ease, if any, must be by a bill of re- 
view.®> or by an application for a stay of execution.®® 

[§ 883] (8) Proceedings and Relief. As a gen- 
eral cule proceedings on motion or petition to cor- 
rect or open a decree should be had before the court 


of diligence, the physical and pecu-|gard is no 


EQUITY 


excuse 


188 881-883 


which rendered the decree.**? The grounds of the 
application must be established by such evidence 
as is required by the rules and practice of the 
court,°® and cogent evidence is required,®® particu- 
larly where the ground is that the decree was 
taken contrary to the stipulation of the par- 
ties.7° Counteraffidavits may be received on an ap- 
plication for a rehearing on the ground of newly 
discovered evidence.”°” In a general sense the grant- 
ing of a rehearing restores the case to the con- 
dition in which it would have been if no decree 
had ever been rendered.”+ But this does not mean 
that the original submission is ipso facto set 
aside.72. That would result alone from the order 
of the chancellor.7* Accordingly it has been held 
that if no new or additional evidence is to be in- 
troduced and no material amendment is to be made, 
there is no occasion for resubmission of the cause,’* 
and that the chancellor may proceed forthwith, 
under the pending submission, to the rendition of 
a final decree such as should have been rendered 
in the first instance,’> but that if additional evi- 
dence is introduced there must be notice to the op- 
posite party and a resubmission of the cause, as a 
matter of course.7° But ex vi termini a rehearing 
imports another hearing before another decree is 
rendered.7* On a rehearing the case must be retried 


-on its own record.*® It has been held that the cause 


is entirely open as to the party in whose favor the 
former decree was given,’® while to the other party 


Robinson v. | would not have passed it had he 


niary condition of the party, and his 
knowledge of the facts and the dif- 
ficulty of proving them, are all ele- 
ments proper to be considered. De- 
troit Sav. Bank y. Truesdail, 38 Mich. 


430. 

55. Scales v. Nichols, 2 Yerg. 
(Tenn.) 140. F . 

56. Anderson Land, etc., Co. v. Mc- 
Connell, 171 Fed. 475; Burrows v. 
Wene, (N. J. Ch.) 26 A 890. 


57. Pittsburgh Reduction Co.. v. 
Cowles Electric Smelting, etc., Co., 
64 Fed. 125; Baker v. Whiting, 2 F. 
Cas. No. 786, 1 Story 218; Robinson 
vy. Sampson, 26 Me. 11; Kelley v. Mc- 
Kinney, 5 Lea (Tenn.) 164; Smith v. 
Patton, 12 W. Va. 541. 

fa] Mistake as to weight of ad- 
versary’s evidence.—Failure to intro- 
duce available evidence on the hear- 
ing cannot be excused on the ground 
that the court gave the adverse evi- 
dence undue weight. Kelley v. Mc- 
Kinney, 5 Lea (Tenn.) 164. : 

{b] Mistake as to the effect of 
evidence taken, which the applicant 
thought was sufficient to make out 
his case, without the evidence sub- 
sequently sought to be introduced, 
was no excuse for failure to offer 


the latter before decree. Robinson 
v. Sampson, 26 Me. 11. 
58. Pittsburg Reduction Co. v. 


Cowles Electric Smelting, ete., Co., 64 
Fed. 125; McDowell vy. Perrine, 36 
N. J. Eq. 632. : 

[a] Mistake as to issues, caused 
by the misleading character of the 
arguments of opposing counsel, is no 
excuse for failure to introduce avail- 
able evidence. Pittsburg Reduction 
Co. v. Cowles Electric Smelting, ete., 
Co.. 64 Fed. 125.. 

[b] Failure of counsel to appreci- 
ate the pertinency and force of cer- 
tain evidence ts no excuse for failure 
to introduce it prior to decree. Baker 
v. Whiting, 2 F. Cas. No. 786, 1 Story 


218. 

59, Robinson v. Sampson, 26 Me. 
1: 

[a] Mistake of the party in this 
regard is no excuse. Robinson v. 


Sampson. 26 Me. 11. ; } 
{b] Mistake of counsel in this re- 


1 


mistake 


Sampson, 26 Me. 11. 


60. Diffendal v. Virginia Midland 
RICoy 86. Vae 459,10 USE o36.5 sSee 
also Gray v. Murray, 4 Johns. Ch. 


(N. Y.) 412 (holding that on a re- 
hearing testimony considered on the 
hearing could not be corrected by 
the ex parte affidavit of the wit- 
ness). 

61. Daniel v. Mitchell, 6 F. Cas. 
No. 3,563, 1 Story 198. 

62-63. Daniel v. Mitchell, 6 F. Cas. 
No. 3,563, 1 Story 198. 

64. Cole v. Cole, 89 Mo. A. 228; 
Oscar Barnett Fdy. Co. v. Iron Works 
Co., 85 N. J. Eq. 359, 96 A 490; Hud- 
son Trust Co.’ v. Boyd, 80 N. J. Eq. 
267, 84 A 715. 

[a] MTllustration.—A decree en- 
joining the violation of a contract 
will not be vacated on motion on 
the ground that the contract has 
subsequently been judicially declared 
to have been rescinded prior to the 
injunction. Oscar Barnett Fdy. Co. 
Vis ELVOn, WOLks (Oosn Som N« it duds wooo. 
96 A 490. 

65. Oscar Barnett Fdy. Co. v. Iron 
Works Co., 85 N. J. Eq. 359, 96.A 490. 
See also infra § 903. 

66. See supra § 869. 

67. See supra § 875. 

68. Merchants’, ete., Bank v. Nor- 
ment, 115 Miss. 409, 76 S 482; Car- 
penter v. Muchmore, 15 N. J. Eq. 123. 
cee Andrews v. Ragee;, 119 Ill. 

[a] Under Mississippi statute.— 
Under Code (1906) § 1016, author- 
izing amendment where there is basis 
therefor in the record, it was not 
error to overrule an application to 
amend final decree, where the only 
testimony in support of the petition 
was that of a former chancellor of 


the district. Merchants’, ete., Bank 
pe a 115 Miss. 409, 76 S 
482. 

69. Holloway v. Safe Deposit, etc., 


Co., 124 Md. 539 93 A 154. 

[a] Tflustration—A decree will 
not be set aside years after it was 
passed, upon the statement of the 
judge made long after the passage of 
the decree that it was entered by 


or surprise, and that he 


known of the questions presented by 
the pleadings which he did not read, 
although so stated in the decree, be- 
cause of certain oral representations 
then made to him. Holloway v. Safe 


Depo ete., .Co.,° 124 “Md. 539; 938 
A 154. 
70. Marsh v. Lasher, 13 N. J. Ea. 


253. 

[a] The policy as to stipulations 
and admissions of the parties made 
out of court, which has long been 
recognized by the supreme court of 
New Jersey, is to disregard them un- 
less they are in writing and signed 
by the parties; and this policy is 
especially applicable where a party 
attempts to rid himself of a decree 
regularly obtained by his statements 
as to admissions of his adversary, 
made months. previously, resting 
solely in the memory of such party. 
Marsh v. Lasher, 138 N. J. Eq. 253. 

70144. Sheeler v. Alexander, 211 
Fed. 544; Celluloid Mfg. Co. v. Amer- 
ican Zylonite Co., 27 Fed. 750; Con- 
solidated Safety Valve Co. v. Ashton 
Valve So., 26 Fed. 319. 

71. Kalehua v. Clark, 250 Fed. 612, 
162 CCA 628; Stein v. Dahm, 96 Ala. 
481, 11 S 597; Finley v. Ankeny, 1. Ill. 
250; Hurley v. Kennally, 186 Mo. 225, 


85 SW 357. 

accel Cox v. Brown, ~(Ala.)~ 73 -S 

Seo) Cox* v.. Brown, (Ala) 73 ‘S 

Gam Cox v. Brown, (Ala.) 73 S 
75. Cox v. Brown, (Ala.) 73 S 964. 


76. Cox v. Brown, (Ala:) 73 S 964. 

Notice see supra § 879. 

77. Hurley v. Kennally, 186 Mo. 
225, 85 SW 3857 (holding that on a 
rehearing on the ground that the 
decree was against the weight of the 


evidence, it was error to render 
judgment without a hearing). And 
see supra § 876. 

78. Doremus v. National Cotton 


Impr.. Co., 39 App.- (D! GC.) 295: 
_ {a] The record of another case 
cannot be introduced. Doremus v. 
National Cotton Impr. Co., 39 App. 
@MAC)! 295: rs 

79. FKEerguson v. Kimball, 3 Barb.. 


Fortater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“ne 
* 


if 
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it is open only in respect to the parts of the decree 
complained of.8° This practice, however, has 
been declared to be an incident of the practice 
whereby a rehearing is granted on certificate of 
counsel.* Accordingly it has been held that where 
a rehearing is granted in the discretion of the 
court and usually only on the merits, the whole 
case is reopened to both parties.82 But the same 
rule has been applied where the rehearing was 
granted on certificate of counsel.8? The whole case 
may be reheard on the consent of the parties.84 
Generally, except where the rehearing is on the 
ground of newly discovered evidence, no evidence 
can be heard except such as was used on the hearing 
or which was taken and might have been then 
used.*® It seems that particular words of tes- 
timony considered on the hearing may be cor- 
rected,®° 
for the purpose of changing or correcting his testi- 
mony will not be allowed,®? and certainly this ean- 
not be done by an ex parte affidavit.*8 As no leave 
of court is essential to the right to file a petition to 
open a deeree,®® where such an application is made 
its granting does not constitute an adjudication 
upon the grounds presented,®® although the grant- 
ing of a rehearing to let in newly discovered evi- 
dence is an adjudication on the question of dili- 
gence, and this question is not open on the rehear- 
ing.®t The party objecting to the decree has the 
right to open and close.®? 

Stay of proceedings. In the absence of statute 


_to such effect, the execution of a decree is not ipso 


facto stayed by the filing of a petition for rehear- 
ing,®? although, of course, the application may be 


EQUITY 


but the reéxamination of the witness. 
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given such effect by statute.°** Even the granting 
of a rehearing does not of itself stay proceedings 
on the decree,®> unless so provided by statute or 
rule of court.°* In a proper case, however, the 
court will suspend the operation of the decree pend- 
ing the rehearing.®? > 

Mode of correction. Where a decree is corrected 
on motion it should be done by a separate supple- 
mental order or decree, and not by amendment of 
the records.°® An amendatory decree should refer 
to the decree amended,®® although this is not ab- 
solutely essential where a comparison of the two 
decrees discloses the changes made.1 

[§ 884] (9) Second Application. There seems to 
be no absolute rule forbidding the court to grant 
a second application for a rehearing upon good 
cause shown therefor.? : 

[§ 885] (10) Remedies for Error on Motion or 
Petition. Subject to the limitations on the right 
to review matters of judicial discretion, the usual 
remedy for error in the action of the court on a 
motion or petition to modify, open, or vacate a de- 
cree, is by appeal.? It has been held that the dis- 
missal of a petition for a rehearing is reg judicata 
on the grounds asserted in the petition,* and that 
such decision is reviewable only by appeal® and 
not by bill to review the original decree. But al- 
though in most cases an erroneous interference with 
a former decree is corrected by appeal’? a remedy 
may be had by bill of review for error apparent,® 
and it seems that in a proper case prohibition will 
lie,” or the court may be compelled by mandamus 
to vacate an unwarranted order disturbing a de- 
cree? The court has power to determine whether 


Oh. s'EN: /Y:) 616 \.fmod —on-“other 
grounds 2 N. Y. 360]; Dale v. Roose- 
velt, 6 Johns. Ch. (N. Y.) 255; Con- 
sequa v. Fanning, 3 Johns. Ch. (N. 
Y.) 587 [mod on other grounds 17 
Johns. 511, 8 AmD 442]. 

80. Ferguson vy. Kimball, 3 Barb. 
Chow GN. hy.) 616,, s[mod., “on-: other 
grounds 2 N. Y. 360]; Dale v. Roose- 
velt, 6 Johns. Ch. (N. Y.) 255; Con- 
sequa v. Fanning, 3 Johns. Ch. (N. 
Y.) 587 [mod on other grounds 17 
Johns, 516, 8 AmD 442]. See also 
Reed v. Lawrence, 32 Fed. 228 
(holding that on a rehearing, for 
the purpose of considering the effect 
of newly discovered evidence, when 
such evidence is not sufficient to dis- 
turb the decree, the circuit court 
will not make the rehearing the pre- 
text for adjudicating upon the con- 
troversy de novo, it having twice 
been heard before a justice of the 
supreme court, although the circuit 
court has serious doubt of the cor- 
rectness of the superior decision). 
And see Maffet v. Quine, 95 Fed. 199 
[den reh 93 Fed. 347] (holding that 
where a cause is fully argued and 
submitted on all the questions in- 
volved, and the court enters an order 
of dismissal for want of jurisdiction, 
which order is afterward set aside, 
defendant is not entitled to reargue 
the case upon the other questions in- 
volved). 

New evidence as ground for re- 
hearing see supra § 881. 

81. Sparhawk v. Buell, 9 Vt. 41. 

Rehearing on certificate of counsel 
see supra § 880. 

82. Sparhawk v. Buell, 9 Vt. 41. 

83. Glover v. Hedges, 1 N. J. Ea. 
113 (holding that the petitioner was 
not confined to his new evidence, but 
was entitled to a rehearing on the 
merits of the case). , 

84. Badgely v. Badgely, 2 Cinc 
LBul 247, 5 Oh. Dec. (Reprint) 495, 6 
AmLRec 286. 

85. Jenkins y. Eldredge, 13 F. Cas. 
No. 7,267, 3 Story 299; Brumagim v. 
Chew, 19 N. J. Eq. 3387; Scales v. 

[21 C..J.—46] 


Nichols, 2 Yerg. (Tenn.) 139. 
Grounds of rehearing generally see 


supra § 880. 

86. Gray v. Murray, 4 Johns. Ch. 
CN2 YY.) 422. 
. 87. Gray v. Murray, 4 Johns. Ch. 
CNY DE 412% 

88. Gray v. Murray, 4 Johns. Ch. 
(N. Y.) 412. 

89. See supra § 877. 

90. Hill v. Bowyer, 18 Gratt. 
(59 Va.) 364. 


Conclusiveness of leave to file bill 
of review see infra § 908, 909, 910, 
913. 

91. Adams County v. Burlington, 
etc., R. Co., 55:Ilowa 94, 2 NW 1054, 
7 NW 471; Craufurd v. Smith, 93 Va. 
628, 23 SH 235,°25°SH 657. 

Conclusiveness of leave to file bill 
of review see infra § 913. 

92. Sills v. Brown, 1 Johns. Ch. 
(N. Y.) 444. 

Burch vy. Scott, 1 Bland (Md.) 
112. 


94. Reeves v. Armstrong, (Fla.) 
78 S 338; Gasque v. Ball, 71 Fla. 257, 
71 S 329. 

95. Vose v. Internal Impr. Fund, 


28 E. Cas. No. 17,008, 2. Woods 
647; -Cox v. Brown, (Ala.) 73 S 
964. 


Tolling of time for appeal see Ap- 
peal and Error § 1050. 

96. Finchly v. Mills, 1 CodeRep 
(N. Y.) 83; Harrison v. Hull, Hopk. 
CNY Sw bi 2. 

97. Rogers v. Marshall, 15 Fed. 
193, 4 McCrary 307. 

[a] Illustration.—It is proper to 
set aside the decree until the case is 
again heard, where a rehearing is 
allowed because the court doubts the 
original correctness of the decree. 
Rogers v. Marshall, 15 Fed. 193, 4 
McCrary 307. 


98. Lawrence v. Cornell, 4 Johns. 
Ch. GN’ Y.j2-545. = And) see -supra 
§ 865: 

99. Barrell v. Tilton, 119 U. S. 


637, 7. SCt 332, 30 L. ed. 511. 
1. Barrell v. Tilton, 119 U. S. 637, 
7 SCt 332, 30°L. ed. 511. 


2. Ky.—Bleight v. MclIlvoy, 4 T. 
B. Mon. 142. 
oR Y.—Land v. Wickham, 1 Paige 
eats C.—Wilcox vy. Wilkinson, 5 N. CG, 

Va.—Noel v. Noel, 86 Va. 109, 9 
SE 584. 

Eng.—Falkland v. Cheney, 5 Bro. 
P. C. 476, 2 Reprint 807; Parker v. 
Dee, 2 Ch. Cas, 200, 22 Reprint 910; 
Porter v. Hubert, 2 Ch. Cas. 85; Nott 
Vv. Hill, 1 Vern, Ch. 167, 28 Reprint 
391; Noel v. Robinson, 1 Vern. Ch. 
90, 453, 238 Reprint 334, 580. 

Compare Duffield v. Owen, (Tenn. 
Ch. A.) 42 SW 691 (holding that the 
dismissal of a petition for a rehear- 
ing on the ground of fraud was res 
judicata, so that a bill attacking the 
decree on the same ground would 
not lie). 

[a] Rule applied.—(1) A rehear- 
ing may ke allowed on a second ap- 
plication when the first was denied 
for want of parties. Bleight v. Mc- 
Tivoyy 4. T. BY Money.) 42 ya 
second rehearing may be had on be- 
half of another party. Land v. Wick- 
ham, 1" Paige: (Ni 9Y.)2 2563 Noel vy. 
Noel, 86 Va. 109, 9 SE 584. 
aby Oe bill of review see infra 


oa See Appeal and Brror §§ 339, 


vo. 

4 Duffield v. Owen, (Tenn. Ch. 
A.) 42 SW 691. 

5. Duffield v. Owen, (Tenn. Ch. A.) 


A.) 42 SW 691. 
7. See Appeal and Error §§ 339, 
55 


8.. Reynolds v. Reynolds, 115 
Mich. 378, 73 NW 425; Saunders v. 
Gregory, 3 Heisk. (Tenn.) 567; Jones 
v. Fayerweather,. 46 N. J. Eq. .237, 
19 A 22. 

9. U. S. v.. Williams, 67 Fed. 384, 
14 CCA 440. 

10.° Ex ‘p. Robinson, 72 Ala: 889; 
York v., Ingham Cir.. Judge, 57 Mich. 
421, 24 NW 157. 
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or not it has jurisdiction to act,!1 and where no 
lack of jurisdiction over the subject matter or the 
parties appears upon the face of the record, the 
action of the court cannot be attacked collateral- 
A party at whose instance the court acts 
cannot thereafter complain of the court’s lack of 
power in the premises, short of a total lack of ju- 
risdiction,!® nor can a party who has consented to 
the exercise of the court’s corrective power on in- 
formal application thereafter object that the de- 
fect was remediable only by bill of review.14 
has been held that where a decree is amended in 
a matter affecting the rights of a party, without 
giving him an opportunity to be heard at the term 
at which it is made, he has the right to be heard 
Where a decree is void for 
want of jurisdiction the defect cannot be cured by 
amendment made while the court is still without 


ly:t2 


at the next term.?® 


jurisdiction.1® 


When mandamus lies generally 
see Mandamus [26 Cyc 142 et seq]. 
. 11. Mootry v. Grayson, 104 Fed. 
613, 44 CCA 83; Reynolds v. Reynolds, 
115 Mich. 378, 73 NW 425. 

12. Mootry v. Grayson, 104 Fed. 
613, 44 CCA 83; Reynolds v. Reynolds, 
115 Mich. 378, 73 NW 425; Jones v. 
Pay enter, 46 Ne iJ. Bq. 237,, 19 
A 22. 


13. Mootry v. Grayson, 104 Fed. 
613, 44 CCA 83. 
14. Jones v. Fayerweather, 46 


N. J. Eq. 237, 19 A 22: 

one to correction see supra 
§ 874. 

15. Clements v. Empire Lumber 
Co., 96 Ga. 319, 22 SE 987. 


16. Morris v. Hogle, 37 Ill. 150, 
87 AmD 243. 
17. Purcell v. Coleman, 4 Wall. 


(U. S.) 513, 18 Li. ed. 435; Dexter vy. 
Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303; Massie v. Graham, 16 F. Cas. 
No. 9,263, 3 McLean 41; Barz v. Saw- 
yer, 159 Iowa 481, 141 NW 319. 

fa] Lord Bacon’s ordinance.— 
The fundamental law on the subject 
of bills of review is Lord Bacon’s 
first ordinance, which reads as fol- 
lows: “No decree shall be reversed, 
altered, or explained being once under 
the great seal but upon bill of review, 
and no bill of review shall be ad- 
mitted except it contain either error 
in law, appearing in the body of 
the decree, without further examin- 
ation of matters in fact, or some new 
matter which hath risen in time after 
the decree, and not any new proof 
which might have been used when the 
decree was made; nevertheless, upon 
new matter, that has come to light 
after decree made, and could not pos- 
sibly have been used at the time 
when the decree passed, a bill of re- 
view may be granted by the special 
license of the court and not other- 


wise.’ Beames Orders 1; 4 Bacon 
Works (ed- 1824) p 509; Sanders 
Orders Ch. p 109. And see Purcell 


v., Coleman, 4. Wall. (U...S.) 513, 521; 
18 L. ed. 485; Clapp v. Thaxter, 7 
Gray (Mass.) 384, 386; Eaton v. Dick- 
inson, 8 Sneed (Tenn.) 397, 401 (all 
quoting Bacon’s ordinance). 

18. Dexter v. Arnold, 7 F. Cas. No. 
3,856, 5 Mason 303; Massie v. Gra- 
ham, 16 F. Cas. No. 9,268, 3 McLean 
41; Barz v. Sawyer, 159 Iowa 481, 
141 NW 319; Hodges v. Mullikin, 1 
Bland (Md.) 503; Winchester vy. Win- 
chester, 1 Head (Tenn.) 460; Haton 
v. Dickinson, 3 Sneed (Tenn.) 397. 

19. See supra § 881; infra §§ 887, 


infra § 897. 
infra §§ 887, 


22. U. S.—Scotten v. Littlefield, 
235) Wi. -S. -407,..35 2 S86t) 125, , 59); 1. ned: 
289; Whiting v. U. S. Bank, 13 Pet. 6, 
10 ibe ed. 33; Hopkins v. Hebard, 194 


See supra § 881; 
See supra § 871; 


EQUITY 


the subject.1§ 


It 


dered it, after 


thereof.?? 


Fed. 301, 114 CCA 261; Taylor v. Eas- 
ton, 180 Fed. 363, 103 CCA 509; 
Acord v. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 
CCA 625]; Dowagiac Mfg. Co. v. Me- 
Sherry Mfg. Co., 155 Fed. 524, 84 CCA 
38; Quinton v. Neville, 152 Fed. 
879, 81 CCA 6738; Cocke v. Copen- 
haver, 126 Fed. 145, 61 CCA 211; 
Camp. Mis.) Coz iv= Parker] i271 shea: 
195; Hill v. Phelps, 101 Fed. 650, 41 
CCA 569; Taylor’ v. Charter. Oak L. 
Ins. Co., 17 Fed. 566, 3 McCrary 487; 
Bush v. U. S., 13 Fed. 625, 8 Sawy. 
322; Jenkins v. Eldredge, 13 F. Cas. 
No. 7,267, 3 Story 299. 

Ala.—Winkleman v. White, 147 Ala. 
481, 42 5 411. 

Ark.—Stone v. Fayetteville Sewer 
Impr. Dist. No. 1, 107 Ark. 405, 155 
Sw 99; Killion v. Killion, 98 Ark. 
15, 1835 SW 452; Smith v. Rucker, 95 
Ark. 517, 129 SW 1079, 30 LRANS 
1030. 

Fla.—Bloxham v. Florida Cent., 
ete., RCo.) 39. Mla. 243,,22.S 697: 
Mattair v. Card, 19 Fla. 455. 

Ga.—Durant v. D’Auxy, 107 Ga. 
456, 33 SE 479; Carey v~- Giles, 10 Ga. 
) 


Ill.—Adamski v. Wieczorek, 170 
Ill. 378, 48 NE 951; Karr v. Freeman, 
166 Ill. 299, 46 NE 717; Johnson v. 
Whitham, 210 Ill. A. 510; Tobias v. 
Tobias, 193 Ill. A. 95; Roth v. Galva 
State Bank, 186 Ill. A. 236; Mathias 
v. Mathias, 104 Ill. A. 344. 
yiiees Bagh ar deen v. Howk, 45 Ind. 

Iowa.—Barz v. Sawyer, 159 Iowa 
481, 141 NW 319; McGregor v. Gard- 
ner, 16 Iowa 588. 

Ky.—Peak v. Percifull, 3 Bush 218; 
Singleton v. Singleton, 8 B. Mon. 340; 
Edmondson vy. Moseby, 4 J. J. Marsh. 
497. 

Md.—Ducker v. Belt, 3 Md. Ch. 13; 
Burch v. Scott, 1 Bland 112. 


Mass.—Corbett  v. Craven, 196 
Mass. 319, 82 NE 387; Thompson v. 
Goulding, 5 Allen 81, 

Mich.—Simmons v. Conklin, 129 
Mich. 190, 88 NW 625; Dodge v. 
Northrop, 85 Mich. 248, 48 NW 505; 


Maynard v. Pereault, 30 Mich. 160. 
Miss.—Brown v. Wesson, 114 Miss. 


216, 74 S 831; Handy v. Cobb, 44 
Miss. 699; Iler v. Routh, 4 Miss. 
276. 


N. J.—Watkinson v. Watkinson, 
68 N. J. Eq. 632, 60 A 931, 69 LRA 
397, .6.. AnnCas: -326,.[rev 67 Ni J: 
Eq. 142, 58 A 884]; Jones se Daven- 
port, 46 N. J. Eq, 237, 19 A 2 

N. M.—Maxwell Land ee etc.,; 
Co. v. Thompson, 1 N. M. 603. 

N. Y.—Warren v. Union Bank, 28 
App. Div. 7, 51 NYS 27, 34 [rev on 
other grounds 157. N. Y. 259, 51 NE 
1036, 68 AmSR 777, 43 LRA. 256]; 
Wiser v. Blachly, 2 Johns. Ch.. 488; 
ereen ya en Bank v. Loomis, 2 Sandf. 
Chino: 


[§ 886] 3. On Bill of Review—a. 
Functions of Bill—(1) In General. The rules re- 
lating to bills of review and bills in the nature of 
bills of review were first systematically arranged 
by Lord Bacon while he was chancellor of England, 
and appear in his celebrated Ordinances in Chan- 
cery.1” These, in so far as they relate to bills of re- 
view, form the foundation of modern decisions on 
The term ‘‘bill of review’’ has often 
been loosely “used, as including various kinds of 
bills in the nature of bills of review,!® and while 
the formal distinction is not always of prime im- 
portance,?° there is nevertheless a fundamental and 
often vital difference.*? 
a bill to procure tle explanation, alteration, or re- 
versal of a final decree, by the court which ren- 


[§§ 885-886 


Nature and 


A bill of review proper is 


its enrollment or the equivalent 


Aside from original bills in the nature 


an C.—McGowan v. Collins, 10 N. C. 
Oh.—Longworth v. Sturges, 6 Oh. 

St. 143 
27. Or. 


Or.—Campbell 
249, 41 P 659. 

Pa.—In re Bailey, 208 Pa: 594, 57 
A 1097; Fidelity ins., ete., Co.’s App. 
3 Walk. 185. 

Porto Rico.—Berwind-White Coal 
Min. Co. v. Borinquen Sugar Co., ° 
Porto Rico Fed. 246. 

Tenn.—Hardwick v. American ,Can 
Co.,, 115° Tenn. 398, 89 “SW 785701 
LRANS 1029; Fuller v. Jackson, 
(Chi A) 62 sw 274; Clark v. Garrett, 
6 Lea 262; Saunders v. Gregory, 3 
Heisk. 567; La Grange, ete., R. Co. v. 
Rainey, 7 Coldw. 420. 

Vt.—Blair v. Ritchie, 73 Vt. 109, 50 
A 807; Mead v. Arms, 3 Vt. 148, 21 
AmD 581. 

Va.—Linkous v. Stevens, 116 Va. 
898, 838 SE 417; Phipps v. Wise Hotel 
Co., 116 Va. 739, 82 SE. 681; Del- 
linger (sv. .Moltz, - 93. iVa., 129, 25. sin 
998; Peirce v. Graham, 85 Va. 227%, 
7 SE 189; Rawlings v. Rawlings, 75 
Va. 76; Suckley v. Rotchford, 12 
Gratt. (53 Va.) 60, 65 AmD 240; 
Ellzey v. Lane, 2 Hen. & M. (12. Va.) 
589; Banks y. Anderson, 2 Hen. & M. 
GL2" Vat) =20; 

W. Va.—Richmond y. Richmond, 
62 W. Va. 206, 57 SE 736; Perkins v. 
Pfalzgraff, 60 W. Va. 121, 53 SE 913; 
Dunfee v.. Childs, 59. W.. Va. 225, 53 
SE 209; Law v. Law, 55 W. Va. 4, 
46 SE 697; Ruley v. Foley, 54 W. Va. 
493, 46 SE 348; Ferrell v. Ferrell, 53 
W. Va. 515, 44 SE 187; Dingess. v. 
Marcum, 41 W. Va. 757, 24 SE 624; 
Core v. Strickler, 24 W. Va. 689; Cus- 
ter v. Custer, 17 W. Va. 113; Amiss 
v. McGinnis, "12 W. Va. 371; Hyman 
v. Smith, 10 W. Va. 298, 312: Carper 
v. Hawkins, 8 W. Va. 291; Nichols Vs 
Nichols, 8 W. Va. 174. 

Eng. —Bright & Co., Ltd. v. Sellar, 
[1904] LK.) By 6: 

[a] Writ of error distinguished.— 
(1) “A bill of review is prosecuted 
to reverse a decree of the same 
court, while a writ of error is to 
reverse the judgment of an inferior 
court. The rights of the parties in 
both cases have been determined by 
a competent tribunal, and the object 
of the proceedings in both cases is 
to reverse the judgments.” lLong- 
worth v. Sturges, 4 Oh. St. 690, 710. 
(2) The errors reviewable on. a 
writ of error are reviewable on a 
bill of review, but the former reaches 
errors not reached by the latter. See 
infra § 900. (38) “A bill of review is, 
in chancery, what a writ of error 
coram nobis is at law, and if sus- 
tained, places the parties where they 
stood at the time the error occurred. 
The latter is sustained for error in 
fact only, while the former may be 
for either an error in law or for 


v. Snyder, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of bills of review,?* it is the only proceeding in 
which a court of equity can substantially change 
its final decrees after the time for the filing of a 
motion or petition in the cause has passed,” and 
generally it does not lie where a rehearing is avail- 
able.*° It is a last resort, devised to relieve a party 
who has suffered a substantial wrong from the 
miscarriage of justice in the former proceedings.?é 
It is a usual incident of equitable procedure,2* but 
does not necessarily lie merely because the pro- 
ceedings are assimilated to chancery practice.28 It 
is analogous, according to the grounds, to a writ of 


error 7° or to a new trial at law.?° 


main purpose is to obtain a new hearing of an 
equity cause already decided, either on questions 
of law or on the same or additional testimony, is a 
bill of review or a bill in the nature thereof,31 
even though it involves additional elements.®2 
order to determine whether a bill is a bill of review 
it is usually necessary only to ascertain how far 
it is consistent with the decree to.which it refers.?3 


newly-discovered evidence, which 
could not possibly have been used 
at the time when the decree passed, 
or, at least, could not have been used 
by che exercise of proper diligence.” 
Longworth v. Sturges, supra. 

[b] As substitute for appeal.— 
A bill of review cannot properly be 
used as a substitute for an appeal. 


Roberge v. DeLisle, 158 Mich. 16, 
122 NW 3:62; Simmons vy. Conklin, 
129 Mich. 190, 88 NW 625. And see 


infra §§ 893, 900. 

[c] Petition for rehearing dis- 
~inguished.—‘A bill of review based 
on newly discovered evidence is de- 
signed to accomplish the same pur- 
pose aS a petition for a rehearing 
in chancery or a motion for a new 
trial at law. Such a petition or mo- 
tion must, however, be filed or made 
during the term, while a bill of re- 
view is filed only after the term at 


which the decree was_ entered.” 
Watts v. Rice, 192 Ill. 123, 61 NE 
337. 


What constitutes enrollment see 
supra §§ 835, 874. 

23. See infra § 925. 

24. U. S—Dunlevy v. Dunlévy, 38 


Fed. 459; Robinson v. Rudkins, 28 
Fed. 8. 

Ill.— Johnson y. Whitham, 210 Ill. 
A. 510 ; 


Ky.—Breckinridge v. Taylor, 1 B. 
Mon. 263; Garner v. Strode, 5 Litt. 
314; Bramblet v. Pickett, 2 A. K. 
Marsh. 10, 12 AmD 350. 

Md.—Moore v. Equitable Ice Co., 
131 Md. 558, 102 A 928; Holloway v. 
Safe Deposit, etc. Co., 124 Md. 539, 
93 A 154; Foxwell v. Foxwell, 118 
Md. 471, 84 A 552; Thruston v. Devec- 
mon, 30 Md. 210; Hollingsworth v. 
McDonald, 2 Harr... & J. 230, 3 AmD 
545; In re Young, 38 Md. Ch. 461; 
Stewart v. Beard, 3 Md. Ch. 227. 

Mass.—Duffy v. Hogan, 203 Mass. 
397, 89 NE 630. 

Tenn.—Frazer v. Sypert, 5 Sneed 
100. 

Utah.—Salt Lake City v. Utah, etc., 
Canal Co., 43 Utah 591, 603, 137 P 
638. 

Vt.—Mead v. Arms, 3 Vt. 148, 21 
AmD 581. 

Va.— Hodges v. Davis, 4 Hen. & M. 
(14 Va.) 400. 

W. Va.—Keck vy. Allender, 37 W. 
Va. 201, 16 SE 520. 

25. Stallworth v. Blum, 50 Ala. 
46; Central Georgia Bank v. Iverson, 
73 Ga. 19; Long Contracting Co. v. 
Albert, 116 Md. 111, 81 A 265, AnnCas 
1913B 1259. ’ 

26. Thomas v. South Butte Min. 
Co., 230 Fed. 968, 145 CCA 162; Keith 
y. Alger, 124 Fed. 32, 59 CCA 552. 

27. U. S.—The Columbia, 100 Fed. 
890. 

Cal.—San Joaquin, etc., Canal, etc., 
Co. v. James J. Stevinson, Inc., 175 


EQUITY 


Any bill whose 


In 


Cal. 607, 166 P 338. 


Oh.—Longworth v. Sturges, 4 Oh. 
St. 690 


Pa.—Bishop’s App., 26 Pa. 470. 


Va.—Connolly We Connolly, 32 
Gratt. (73 Va.) 657. 
[a] MTDilustrations.—(1) In Vir- 


ginia the court of probate is a court 
of equity -and may review its own 
decrees. Connolly vy. Connolly, 32 
GratiniGiel Via) w6b7s2 C2). ins Penn-= 
sylvania a final decree of the orphans’ 
court may be corrected by bill of re- 
view according to the practice in 
equity. Scott’s App., 112, Pa. 427, 5 
A 671; Bishop’s App., 26 Pa. 470; 
Garwin’s App., 2 AmLJ: (Pa.) 253; 
Curry’s Est., 1 LegGaz (Pa.) 166; 
Given’s Est., 3 WklyNC (Pa.) 160. 
(3) A bill of review lies to review a 
decree in admiralty. The Columbia, 
528 Fed. 890. And see Admiralty 

287. 

28. Allerton vy. Hopkins, 160 Ill. 
448, 483 NE 753; Bascom v. Bascom, 
%, Ohs Pts TE-A25: 

[a] TIllustrations.—(1) Where pro- 
ceedings for divorce were by leg- 
islative enactment assimilated to the 
chancery practice, it was held never- 
theless that a bill of review would 
not lie to reverse a decree granting 
a divorce, in the absence of a clear 
and explicit provision therefor, be- 
cause of the “anomalous mischief” it 
would cause. Bascom _y. Bascom, 7 
Oh. Pt. IL 125. (2); Proceedings in 
chancery to contest an election being 
purely statutory, under the election 
law of 1872 (Rev. St. [1874] c¢ 46 § 
113 et seq), providing that such 
proceedings shall be tried in like 
manner as cases in chancery, and for 
review of the decree therein by ap- 
peal, the court in which the _ pro- 
ceedings are instituted has no juris- 
diction to review, by bill of review, 
a decree in such proceedings, after 
the term at which it was rendered. 


Allerton ve Hopkins, 160 Ill. 448, 43 
NE 753). 

29. See infra § 900. 

30. See infra § 901. 

81. Eveland v. Stephenson, 45 


Mich. 294, 8 NW 62. , 

[a] Rule applied.—A bill asking 
that a foreclosure decree be partial- 
ly annulled on account of fraud 
in procuring it, but that the sale of 
lands, already made be ratified, and 
time allowed for payment of a bal- 
ance due, is a bill of review. Dodge 
v. Northrop, 85 Mich. 243, 48 NW 
505. 

32. Eveland  v. 
Mich. 394, 8 NW 62. 

{a] Matters of supplement or re- 
vivor may be involved in a bill of 
review or a bill in the nature thereof. 
Evelard v. Stephenson, 45 Mich. 394, 
8 NW 62. 

33. Knight. v. Atkisson, 


Stephenson, 45 


2 Denn, 
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One test is, whether, if the decree had not been 
referred to in the bill, it could have been pleaded 
in bar to the relief prayed.*4 
subject matter of plaintiff’s claim has been di- 
rectly adjudicated upon in a former suit by a de- 
eree declaring a right, or negativing that right 
by the dismissal of a bill, the remedy, if any, is 
by bill of review,?> even if the party has at the 
same time matter for an original bill.26 But a bill 
which concedes the correctness of a former decree, 
and in no wise seeks to review it, and does not ask 
a rehearing of the former suit, is not a bill of re- 
view ;*” nor generally is a bill seeking to cancel a 
decree considered to be a bill of review.?8 
seeking to correct clerical errors in a decree is not 
a bill of review,?® not being based on any of the 
recognized grounds for such a bill.*° 
As original or dependent suit. 
aspects a bill of review is not a continuance of 
the original bill, but itself is rather in the nature 
of an original bill.*! 


When the title or 


A bill 


In most of its 


This is manifest from the 


Ch...384; 

34. Knight v. Atkisson, 2- Tenn. 
Ch. 384. 

35. Knight vy. Atkisson, 2 Tenn. 
Ch. 384. 

36. Knight y. Atkisson, 2 Tenn. 
Ch. 384. 

37. Moore v. Shook, 276 Ill. 47, 


114 NE 592; Wallace v. Goodlett, 104 


; Tenn, 670, 58 SW 343. 


[a] Mllustration—A bill to have 
a divorce decree made effective as 
of the date on which the hearing 
was had, and the oral announcement 
made, rather than the date the formal 
written decree was filed, is not a 
bill of review, or a bill in the nature 
of a bill of review. Moore y. Shook, 
276 Ill. 47, 114 NE 592. 

88. Raniak v. Pokorney, 198 Mich. 
567, 165 NW 6638; Smith v. Nelson, 
46 Or. 1, 78 P 740; George v. Nowlan, 
38 Or. 537, 64 P 1; Arnold v. Moyers, 
1 Lea (Tenn.) 308. See supra § 871; 
infra §§ 899, 925. 

[a] The validity of the pleadings 
are assumed by a bill of review. 
Raniak v. Pokorney, 198 Mich. 567, 
165 NW 663. 

{[b] A bill attacking a decree as 
void is not a bill of review. Arnold 
v. Moyers, 1 Lea (Tenn.) 308; Good- 
man v. Tennessee Min. Co. 1 Head 
(Tenn.) 172. 


39. Moore vy. Shook, 276 Ill. 47, 
114 NE 592. 
40. Moore v. Shook, 276 Ill. 47, 


ans NE 592. And see infra §§ 899— 
41. U. S—Home St. R. Co. v. Lin- 


coln, 162 Fed. 133, 89 CCA 133; Rec- 
tor v. Fitzgerald, 59 Fed. 808, 8 CCA 
277 [app dism 17 SCt 998, 41 L. ed. 
1178]. 

Ark.—Stone v. Fayetteville Sewer 
Impr. Dist. No. 1, 107 Ark. 405, 155 


SW 99; Killion v. Killion, 98 Ark. 
15;,185 SW. 452. 
Ill.—Johnson v. Whitham, 210 Ill. 


Az 510. 

Iowa.—McGregor v. Gardner, 16 
Iowa 538. 

Miss.—Cole v. Miller, 32 Miss. 89; 
Mercer v. Stark, Sm. & M. Ch. 479. 

N. C.—American Bible Soc. v. 
Hollister, 54 N. C. 10. 

Oh.—Grant v. Ludlow, 8 Oh. St. 1; 
Longworth v. Sturges, 6 Oh. St. 143; 
Taylor v. Boyd, 3 Oh. 337, 17 AmD 
603. 

Pa.—Yeager’s App., 34 Pa. 173; 
Bishop’s App., 26 Pa. 470. 

Tenn.—Hardwick v. American Can 
Co., 115 Tenn... 393, 89 SW. 735, 1 
LRANS 1029; Wilson v. Wilson, 10 
Yerg. 200; Overton v. Bigelow, 10 
Yerg. 48; Cox v. Breedlove,,2 Yerg. 
499. 

Va.—Claytor v. Anthony, 15 Gratt. 
(56 Va.) 518; Laidley v. Merrifield, 
7 Leigh (34 Va.) 346; Ellzey v. Lane, 
2 Hen. & M. (12 Va.) 589. 
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fact that it lies only after final decree,*? that it 
prays for process,** and that appearance thereto is 
enforeed in the same manner as to an original 
On the other hand it is in the nature of a 
writ of error 4® or a motion for a new trial,*® and 
thus, being for the purpose of the correction of a 
decree, has many of the aspects of a dependent suit 
and a part of the original proceedings.** 
it seems that it can be classed neither as a wholly 
original nor as a wholly dependent proceeding, and 
that it partakes partly of the nature of both, ac- 
eording to the particular relation to the original 
The distinction between 
a bill of review and a strictly original bill attack- 
ing a former decree frequently becomes important, 
in that certain conditions may be essential to the 
right to file the former *® which do not attach to 
But the distinction is not always vi- 
tally important, as the one may sometimes be treat- 


bill.*# 


bill under consideration.*§ 


the latter.®° 


ed as the other.®! 


Local practice, as dependent on statutes, codes, 


W. Va.—Kanawha Oil, ete., Co. v. 
Wenner, 71 W. Va. 477, 76 SE 893, 
43 LRANS 559; Perkins v. Pfalz- 
graff, 60 W. Va. 121, 53 SE 913; Dun- 
fee v. Childs, 59 W. Va. 225, 53 SH 
209; Keck v. Allender, 37 W. Va. 201, 
16 SE 520; Carper v. Hawkins, 8 W. 
Va. 291. 

[a] Authorities reviewed.—‘‘There 
is not a little contrariety of opinion 
in the books, as to whether bills of 
review are original bills or bills not 
original. Harrison’ “(Praecy in! Ch; 
166) treats of them under the head 
of ‘bills in the nature of original 
bills. Lord Redesdale (whose work 
is, perhaps, of as high authority as 
any ever published) likewise re- 
gards them as being in the nature 
of original bills. He says they ‘are 
not considered as a continuance of 
the former bill, but in the nature 
of original bills.’ Mitford Ch. Pl. 
33, 35, 83. On the other hand Cooper 
considers them as belonging to the 
class of bills not original. So Story 
(whose excellent work on Equity 
Pleadings is based upon and largely 
borrowed from Lord Redesdale) 
treats them ‘for all the objects of his 
work, as included in the class of bills 
not original.’ .Story Eq. Pl., § 16; 
see, also §§ 20, 326, 338, 403, et seq. 
In Ohio, in one case (Longworth v. 
Sturges, 4 Oh. St. 690), these bills 
were not regarded as original bills 
or suits; but see same case, 6 Oh. St. 
143, and observations on page 161 of 
Bartley, Ch. J., and also Grant v. 
Ludlow, 8 Oh. St. 1, 29, 30, as to the 
nature of the jurisdicition of the 
Ohio Supreme Court. On the other 
hand, the Supreme Court of Mis- 
sissippi considers a bill of review as 
‘not constituting a part of the orig- 
inal cause, -although it has _ refer- 
ence to it, but as independent pro- 
ceeding.’ Cole v. Miller, 82 Miss. 
89, 101. To same effect, see prior 
case of Mercer vy. Stark, (1841) 1 Sm. 
& M. Ch. 479. And the same view 
was taken in the well considered case 
of Cox v. Breedlove, 2 Yerg. (Tenn.) 
499, the principle of which was sub- 
sequently affirmed in Overton v. Bige- 


low, 10 Yerg. (Tenn.) 48, and the 
decision adhered to in Wilson v. Wil- 
son, 10 Yerg. (Tenn.) 200.” Mc- 
Gregor v. Gardner, 16 Iowa 538, 549. 

42. See infra § 888. 

43. See infra § 897. 

44. See infra § 898. 

45. See infra § 900. 

46. See infra § 901. 

47. Dowagiac Mfg. Co. v. Mc- 


Sherry Mfg. Co., 155 Fed. 524, 84 CCA 
38; Cole v. Cole, 89 Mo. A. 228; 
Goolsby v. St. John, 25 Gratt. (66 
Va.) 146; State v. Moore, 77 W. Va. 
325, 87 SE 367; Kanawha Oil, etc., 


EQUITY 


risdictions.®2 
[§ 887] 
view. 


(2) 


And so 


sired.®3 


Co. v. Wenner, 71 W. Va. 477, 76 SE 
893, 43 LRANS 559; Manion v. Fahy, 
11 W. Va. 482. 

48. Longworth v. Sturges, 4 Oh. 
St. 690, 709. And cases infra this 
note. 

“A pill of review does, indeed, in 
many respects, assume the form of 
an original bill; but it can not, in 
its very nature, be an original ac- 
tion; it must necessarily be founded 
on a matter already litigated and 
determined between the same par- 
ties.” Longworth vy. Sturges, supra. 

[a] Applicability of statutes.— 
In determining the applicability of a 
statute affecting pending and “un- 
determined” causes, a bill of review 
may be considered as a new pro- 
ceeding. Cole v. Miller, 32 Miss. 89. 
See infra § 889. 

[b] As a lis pendens (1) a bill of 
review is a new suit. Lee County v. 
Rogers, 7 Wall. (U. S.) 181, 19 L. ed. 
160; Ohio River R. Co. v. Fisher, 
115 Fed. 929, 58 CCA_441; Rector-v. 
Fitzgerald, 59 Fed. 808, 8 CCA 277 
[app dism 17 SCt 998, 41 L. ed. 1178]; 
Perkins v. Pfalzgraff, 60 W. Va. 121, 
53 SE 913; Dunfee v. Childs, 59 W. 
Va. 225, 53 SE 209. But see Earle 
v. Couch, 3 Metc. (Ky:) 450; Debell 
v. Foxworthy, 9 B. Mon. (Ky.) 228; 
Clarey v. Marshall, 4 Dana (Ky.) 95 
(all holding that purchasers from a 
party to the original suit are charged 
with notice that the other party may 
file a bill of review). (2) Rights of 
third parties caning under the de- 
eree see infra § 9 

[ec] As aeiag: the right to a 
change of venue a proceeding to alter 
a divorce decree concerning the cus- 
tody of children, is not an original 
bill. Cole v. Cole, 89 Mo. A. 228. 

Grounds as determining character 
of bill sce infra § 8£9. 

Jurisdiction of bill see infra § 889. 

Nature of relief see infra § 918. 

49. See infra §§ 892-895, 

50. See infra § 929. 

51. See supra § 871. 

52. See statutory provisions; and: 

Ark. ir, 33 Ark. 161. 

Cal.—San Joaquin, ete., Canal, etc., 
Co. v. James J. Stevinson, Inc., 175 
Cal. 607, 166 P 3388; San Francisco 
wey, etc., Soc. v. Thompson, 34 Cal. 


Ga.—Burke v. White, 141 Ga. °72, 
80 SE 311; Hall v. Huff, 76 Ga. 337; 
Whittle v. Tarver, 75 Ga. 818; Brower 
v. Cothran, 75 Ga. 9; Central Geor- 
gia Bank vy. Iverson, 73 Ga. 19. 


Pe Fe Vi Dicks, i i725 Ind! 
Iowa.—Barz v. Sawyer, 159 Iowa 


481, 141 NW 319. 
212. 


Ky.—Bush v. Madeira, 14 B. Mon. 


I§§ 886-887 


rules of court, and changing policies and systems — 
of judicial procedure, are variant and affect the 
present status of bills of review in particular ju- 


Bills in the Nature of Bills of Re- 


Owing to the disposition of courts to grant 
such relief as is called for by a bill without regard 
to technical refinements and formalities, and the 
consequent looseness of terminology, the distine- 
tion between a bill of review and a bill in the na- 
ture of a bill of review has not been made with 
the clearness and certainty which might be de- 
But this same tendency has evolved a 
strictly technical definition of a bill of review,°* 
together, with a clearly marked delineation of its 
erounds and limitations,®> and, on the other hand, 
has led to a correspondingly loose application of 
the term ‘‘bill in the nature of a bill of review’’ to 
any bill which has the same general purpose of a 
bill of review but which is not technically such.>* 
And so, a bill of review being confined to parties 


ay Wat ae v. Lutkewitte, 50 Mo. 
ions H.—Brooks v. Howard, 55 N. H. 

N. J.—Kelsey v. Dilks, 72 N. J. Eq. 
834, 66 A 1086. 

Siictisconn: v. Campbell, 34 Oh. St. 

Or.—Smith v. Nelson, 46 Or. 1, 78 
P 740; George v. Nowlan, 38 Or. 537, 
64 P 1; Hilts v. Ladd, 35 Or. 237, 58 
P 32; Campbell v. Snyder, 27 Or. 249, 
41 P 659; Crews v. Richards, 14 Or. 
442, 13 P’ 67. 

S. C.—Ex p. Monteith, 1 S. C. 227; 
Manigault v. Holmes, 8 S. C.- Hq. 283; 
Haskell v. Raoul, 6 S. C. Eq. 22. 

Tenn.—Haton v. Dickinson, 3 
Sneed 397. 

Tex.—Schleuning v. Duffy, 37 Tex. 
527; Best v. Nix, 6 Tex. Civ. A. 349, 
25 SW 130; Miller v. Miller, 21 Tex. 
Civ. A. 382, 53 SW 362. 

W. Va.—Gallatin Land, ete., Co. v. 
Davis, 44 W. Va. 109, 28 SE 1747; 
Shenandoah Valley Nat. Bank y. Shir- 
ley, 26 W. Va. 563. 

Wis.—Crowns vy. Forest Land Co. 
102 Wis. 97,. 78 NW. 433. 

53. See supra § &71. 

54. See supra § 886. 

55. See infra §§ 888-903, 

56. U. S.—Dexter v. Arnold, Te 
Cas. No. 3,856, 5 Mason’ 303. 

Ala.—Clements v. Clements, 76 S 
855; Hogan v. Scott, 186 Ala. 310, 
65 S 209; Johnson v. Johnson, 182 
Ala. 376, 62 S 706; McDonald vy. Pear- 
son, 114 Ala. 630, 21 S 534; Dunklin 
v., Harvey, 56 -Alal’ nt. 

Ida.—MecMillan vy. Wooley, 6 Ida. 
SO ne bd “L029. 

Tl. —Roth v. Galva State Bank, 186 
Til. A. 236; Crane v. Stafford, 117 Il. 
A. 57; Manufacturers Paper Co. v. 
Lindblom, 68 Ill. A. 539. 

Ky.—Peak v. Percifull, 3 Bush 218. 

Md.—Safe Deposit, ete., Co. v. Git- 
tings, 102 Md. 456, 62 A 1030; 4 
LRANS 865, 5 AnnCas 941; Burch v. 
Scott, 1 Gill & J. 393. 

Mich.—Sanford v. Haines, 71 Mich. 
116, S8)NW 77% 

N. J.—Watkinson vy. Watkinson, 68 
N. J. Eq. 632, 60 A 931, 69 LRA 397, 
6 Ann Cas 326 [rev 67 N. J--Eq. 142, 


eR 384]; Quick v. Lilly, 3 N. J. Eq. 
Tenn.—Travis v. Sitz, 135 Tenn. 
156, 185 SW 1075, LRA1917A 671; 


Hardwick v. American Can Co., 115° 


Tenn. 393, 89 SW 735, 1 LRANS 1029. 

Vt.—Philbrick v. Johnson, 91 Vt. 
270, 100 “ASM 10: 

Va.—Penn v. Tucker, 114 Va. 669, 
77 SE 473. 

W. Va.—Kanawha Hardwood Co. 


v. Evans, 65 W. Va. 622, 64 SE 917; 
Bank v. 


Shenandoah Valley Nat. 


Shirley, 26 W. Va. 563; Sturm v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the original eause,®” a bill having the same gen- 
eral purpose but filed by, or against, a stranger,°® 
a bill attacking a deeree before its enrollment,°? 
and a bill attacking a decree on grounds for which 
a bill of review does not lie,®° are considered as 
bills in the nature of a bill of review. 
neither seeks to review any proceedings leading up 
to the decree, nor attacks the decree itself, is not 
in the nature of a bill of review.*! 
nature of bills of review are divided into two gen- 
eral classes, namely, original and supplemental, the 
ene being characterized and distinguished by its 
grounds and purpose,®? and the other by the fact 
that it is filed prior to the enrollment of the de- 
cree, or its equivalent, to bring in matter discoy- 


ered since the decree.**? By reason 


Fleming, 22 W. Va. 404; Hyman vy. 
Smith, 10 W. Va. 298; Carper v. Haw- 


kins, 8 W. Va. 291. 
57. See infra §§ 890, 891. 
58. U. S.—Whiting v. U. S. Bank, 


13 Pet. 6, 10 L. ed. 33; Thompson 
v. Schenectady R. Co., 119 Fed. 634 
[rev on other grounds 131 Fed. 577, 
65 CCA 325]. 

Ala.—Hogan v. Scott, 186 Ala. 310, 
65 S 209; McDonald v. Pearson, 114 
Ala. 630, 21 S 534; Bowie v. Minter, 
2 Ala. 406. 

lowa.—Barz v. Sawyer, 159 Iowa 
481, 141 NW 319; McGregor v. Gard- 
ner, 16 Iowa 538. 

R. I.—Primitive Methodist Church 
v. Homer, 96 A 818; Quinn v. Hall, 
oa 56, Siwy AnnCaslo17C 

Tex.—McLean v. Stith, 50 Tex. Civ. 
A, 323, 112 SW 355. 

W. Va.—Kanawha Hardwood Co. 
v. Evans, 65 W. Va. 622, 64 SE 917. 
59. See infra text and note 63. 

60. See infra §§ 899, 931. 

61. Grand Haven Arbeiter Unter- 
stutzungs Verein v: Soule, 175 Mich. 
210, 141 NW 691. 

62. See infra §§ 925, 931. 

63. U. S.—Whiting v. U. S. Bank, 
13° Pet.:6, 10 L. ed. 33; Thompson 
v. Schenectady R. Co., 119 Fed. 634 
{rev on other grounds 131 Fed. 577, 
65 CCA 325]; Copeland v. Bruning, 
104 Fed. 169; Municipal Signal Co. 
v. Gamewell Fire Alarm Tel. Co., 77 
Fed. 452; Baker v. Whiting, 2 F. 
Cas. No. 786, 1 Story 218; Dexter v. 
Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303; Jenkins vy. Eldredge, 13 F, Cas. 


No! 7,267, 3 Story 299. 
Fla.—Bloxham v. Florida Cent., 
ete.,oR? *Co.,"39) Fla. 243,22 S° 697% 


Mattair v. Card, 19 Fla. 455; Owens 
v. Love, 9 Fla. 325; Putnam v. Lewis, 
1 Fla. 455. 


Ga.—Durant v. D’Auxy, 107 Ga. 
456, 33 SE 479. 
Iowa.—Barz v. Sawyer, 159 Iowa 


481, 141 NW 319; McGregor v. Gard- 
ner, 16 Iowa 538. 

Ky.—Singleton v. Singleton, 8 B. 
Mon. 340; Edmondson vy. Moseby, 4 
J. J. Marsh. 497. 

Md.—Burch v. Scott, 1 Gill & J. 
393; Hollingsworth v. McDonald, 2 
Harr. & J. 230, 3 AmD 545; Ridgeway 
vy. Toram, 2 Md. Ch. 303. 

Mich.—Noeker v. Howry, 119 Mich. 
626, 78 NW 669. 

Miss.—lIler v. Routh, 4 Miss. 276. 


Nebr. —Smithson v. Smithson, 37 
Nebr. 535, 56 NW 300, 40 AmSR 504. 
| N. J.—Watkinson v. Watkinson, 68 


N. J. Eq. 632, 60 A. 931, 69 LRA 397, 
6 AnnCas 326 [rev on other grounds 
67 N. J. Eq. 142, 58 A 384]. 

N. Y.—Wiser v. Blachly, 2 Johns. 
Ch. 488: Greenwich Bank v. @oomis, 
2 Sandf. ‘Ch. 70. 


Va.—Laidley v. Merrifield, 7 Leigh 
(34 Va.) 346. : 
W. Va.—Hyman v. Smith, 10 W. 


Va. 298. 
Wis.—Dousman v. Hooe, 3 Wis. 466. 
{a] An interlocutory decree (1) 
is reviewable by a supplemental bill 
in the nature of a bill of review. 


EQUITY 


A bill which 


Bills in the 


ly apply.® 


of the more lib- 


Deitch v. Staub, 115 Fed. 309, 53 CCA 
137; Baker v. Whiting, 2 F. Cas. No. 
786, 1 Story 218; Putman v. Lewis, 
1 Fla. 455; Farwell v. Great Western 
Tel. Co., 161% Hl; 35225) 44" NEY 891; 
Hardwick v. American Can Co., 115 
Tenn. 393, 396, 89 SW 735, 1 LRANS 
1029; Laidley v. Merrifield. 7 Leigh 
(34 Va.) 346; Manion v. Fahy, 11 
W. Va. 482; Hyman vy. Smith, 10 W. 
Va. 298. (2) “Where a decree is 
only interlocutory but liable to the 
same objection, the party injured 
must seek his redress, not by a bill 
of review, as such, but by petition 
or supplemental bill in the nature 
of a bill of review. Such petition 
or supplemental bill is regarded as 
a part of the very cause, the decree 
in which is sought to be corrected, 
and any order or decree of the court 


|on the petition or bill is only inter- 


locutory.” Hardwick v. American 
@aniCoss supra: 

{o] Bills of review and supple- 
mental and original bills in the na- 
ture of bills of review.—‘‘A bill of 
review, strictly so called, is a bill 
filed after the enrollment of the de- 
cree, seeking its review and reversal 
on the ground either of error of law 
on its face, or of new matters subse- 
quently discovered. If the decree be 
not enrolled, a bill seeking a review 
and reversal, though in the nature of 
a bill of review on account of its 
object, is not strictly a bill of re- 
view, because the decree is not en- 
rolled. But as a decree not enrolled 
could be re-heard and changed on a 
petition merely, a bill for this pur- 
pose is not necessary, unless new 
matter or new parties are to be in- 
troduced, when the bill being in re- 
spect to the new matter or parties, 
supplemental, and in respect to its 
object, in the nature of a bill of re- 
view, it is called a supplemental bill 
in the nature of a bill of review; and 
as we have seen, a bill impeaching a 
decree on the ground of fraud, is or 
may be called an original bill in the 
nature of a bill of review.”  Single- 
ton v. Singleton, 8 B. Mon. (Ky.) 340, 
343. 

Enrollment see supra § 835. 

64. In re Gamewell Fire-Alarm 
Tel! Cos! *73" Fed! 9085" 20° "CCA 1111; 
Manion vy. Fahy, 11 W. Va. 482. 

[a] Interlocutory decree.—(1) “It 
may be here remarked, that in this 
state and in Virginia it is unusual to 
file a supplemental bill in the nature 
of a bill of review, to correct an in- 
terlocutory decree under’ circum- 
stances such as would require Such 
a bill in England; but instead of such 
a bill it is usual to file a petition for 
a rehearing of the interlocutory de- 
a AGeaVV ieee te 


eree.”’ Manion v. Fahy, 
482, 494. See Roberts v. Cocke, 1 
Rand. (22 Vas) ele C2) ut othe 


difference is one more of form than 
substance; for where such a bill was 
necessary in the English practice, the 
petition for the rehearing here would 
have to be filed in the same manner, 
contain the same allegations, and be 
sustained by the same proof as such 
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eral modern equity practice there would seem to 
be no reason why a simple petition for a rehearing 
should not take the place of a supplemental bill in 
the latter case,°* but the use of a supplemental bill 
is sustained by the authorities.*5 
and bills in the nature thereof are controlled by 
the same general principles,"® except that where the 
bill is deemed to be original, as distinguished from 
dependent or sunplemental, it is not subject to a 
number of limitations and restrictions which usual- 
A bill styled a bill of review may be 
treated as a supplemental bill in the nature of a 
bill of review.®s 

[§ 888] b. Decrees Subject to Review. A bill 
of review lies only to a final decree,®® after enroll- 


Bills of review 


supplemental bill of review would in 
England; it could only be filed by 
leave of the court and would have to 


be sustained by affidavit. Manion y. 
Fahy, 11 W. Va. 482. 
65. Providence Rubber Co. v 


Goodyear, 9 Wall. (U. S.) 805, 19 L. 
ed. 828; In re Gamewell Fire-Alarm 
Tel..Co., 78. Fed: 908, 20°CCA 111% 

66. Durant v. D’Auxy, 107 Ga. 
456, 33 SE 479; Harrigan v. Peoria 
County, 262 Ill. 36, 104 NE 172. And 
see infra §$§ 889-917. 

67. See infra § 929. 

68. Laidley vy. Merrifield, 7 Leigh 
(34 Va.) 346. 

69. U. S.—Whiting v. U. S. Bank, 
29 F. Cas. No..17,576, 1 McLean 249 
[aff 13 Pet. 6, 10 L. ed. 33]. 

Ala.—Savage v. Johnson, 127 Ala. 
401, 28 S 553; Savage v. Johnson, 125 
Ala. 6738, 28 S 547. i 

Ark.—Davis v. Hale, 114 Ark. 426, 
170 SW 99, AnnCas1916D 701; Price 
v. Notrebe, 17 Ark. 45. 

D. €.—Niles v. U. S.° Trust Co., 22 
App. 225. 

Fla.—State v. White, 40 Fla. 297, 
24 S$ 160; Bloxham v. Florida Cent. 
etc Ri NCo., 73 9 lal s243) 22S e697: 
Owens v. Love, 9 Fla. 325. 

Iil—Farwell v. Great Western 
Tel. Co., 161 Ill. 522, 44 NE 891; Rice 
v. Dougherty, 148 Ill. A. 368; Bates 
v. Great Western Tel. Co., 35 Ill. A. 
254 [aff 134 Ill. 536, 25 NE 421]. 

Iowa.—McGregor v. Gardner, 16 
Iowa 538. 

Mass.—Plaisted v. Cooke, 181 Mass. 
118, 63 NE 132. 

Miss.—Handy v. Cobb, 44 Miss. 
699; Murray v. Murphy, 39 Miss. 214; 
Cole v. Miller, 32 Miss. 89; Cook v. 
Bay, 5 Miss. 485. 

N. J.—Franklin Electric Light Co. 
v. Ft. Wayne Electric Corp., 58 N. J. 
Eq. 579, 43 A 1098 [aff 57 N. J. Ea: 
7, 41 A 666]. 

N. Y.—Coithe v. Crane, 1 Barb. 
Ch. 21; Field v. Williamson, 4 Sandf. 


Cherise 
N. C.—McGowan vy. Collins, 10 
N. C. 420. 


Oh.—Longworth v. Sturges, 6 Oh. 
St. 143. 

Pa.—Conner’s Hst., 21 Pa. Dist. 107; 
Martin’s Hst., 21 Pa. Co. 145. 

S. C.—Lockwood v. Lockwood, 73 
S. C. 198, 53 SE 87. 


Tenn.—Hardwick v. American Can 


Co. 5s Tenn SIs Soe OW, alc Owe 
LRANS 1029; Clark v. Garrett, 6 
Lea 262; Johnson v. Hanner, 2 Lea 
8; Fuller v. Jackson, (Ch. A.) 62 SW 
274; Read v. Franklin, (Ch. A.) 60 
SW 215. 

Va.—Spoor v. Tilson, 97 Va. 279, 
33 SE 609; Dellinger v. Foltz, 93 


Va. 729, 25 SE 998; Spilman v. Gil- 
pin, 93 Va. 698, 25 SH 1004; Claytor 
v. Anthony, 15 Gratt. (56 Va.) 518; 
Laidley v. Merrifield, 7 Leigh (34 
Va.) 346; Sheppard v. Starke, 3 Munf. 
(17 Va.) 29; Ellzey v. Lane, 2 Hen. 
& M. (12 Va.) 589; Banks v. Ander- 
sen, 2 Hen. & M. (12 Va.) 20: Bowyer 
v. Lewis, 1 Hen. & M. (11 Va.) 553. 

W. Va.—Pickens v. Daniels, 58 W. 
Va. 327, 52 SE 215; Dingess v. Mar- 
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ment or its equivalent.” 


waiver and judicial policy.” 


lies the decree must be final." 


kinds of decrees. 
[§ 889] 


transferred to another court.’® 


v. Strickler, 24 W. Va. 689; Custer 
v. Custer, 17 W. Va. 113; Hyman v. 
Smith, 10’ W. Va. 298; Nichols v: 
Nichols, 8 W. Va. 174. 

Finality see supra § 822. 

Void decrees see infra § 899. 

70. See supra §§ 886, 887. 

Enrollment see supra § 835. 

71. See infra § 893. 

72. See infra § 893, 


73. See infra § 889. 

74. Longworth y. Sturges, 6 Oh. 
St. 143. 

[a] Decree of reversal.—‘‘We do 


not intend to say that a bill will not 
lie in any case to review a decree of 
reversal. There may be instances 
in which a decree would be final be- 
tween the parties—a conclusion of 
the merits in controversy. Where 
this occurs the review may lie, if 
there be no other objection. Such 
was the case of Strader v. Byrd, 7 
Oh. 184.” Longworth v.. Sturges, 6 
Oh. St. 143, 156. : 

75. See infra § 924. 

76. See infra § 962. 


77. See infra § 968. 
78. U. S.—Thompson v. Schenec- 
tady R. Co., 124 Fed. 274 [rev -on 


other grounds 131 Fed. 577, 65 CCA 
325]; Camp Mfg. Co. v. Parker, 121 
Fed. 195; Pittsburgh, ete., R. Co. v. 
Keokuk, ‘ete., Bridge Co., 107 Fed. 
781, 46 CCA 639; Graver v. Faurot, 
64 Fed. 241 [rev on other grounds 76 
Fed, 257, 22 CCA. 156]. 

Ark.—Smith v. Rucker, 95 Ark. 517, 
129 SW 1079, 30 LRANS 1030. 


Fla.—State v. White, 40 Fla. 297, 
24 S 160. 

Ga.—Lester v. Mathews, 58 Ga. 
403. 


Ill._—Mathias v. Mathias, 202 Ill. 
125, 66 NE 1042 [aff 104 Ill. A. 344]; 
Moore v. Bracken, 27 Ill. 23; Herweg 
v. Meyer, etc., Co., 168 Ill. A. 267. 

Md.—Pinkney v. Jay, 12 Gill & J. 
69 


Mass.—Duffy v. Hogan, 203 Mass. 
397, 89 NE 680; Nashua, ete, R. 
Corp. v. Boston, ete., R. Corp., 169 
Mass. 157, 47 NE 606. 

Mich.—Ryerson v. Eldred, 18 Mich. 
490. 

Miss.—Hall v. Waddill, 78 Miss. 
16, 27 S 936, 28 S 881; Cole v. Miller, 
32 Miss. 89. 

Nit) Je-—Putnam: vo. Clark, (35) Ns iJ 
Eq. 145. 

Oh.—Longworth v. Sturges, 4 Oh. 
St. 690; Way v. Hillier, 16 Oh. 105. 

Tenn.—Murphy v. Johnson, 107 
Tenn. 552, 64 SW 894; Hurt v. Long, 
90 Tenn. 445, 16 SW 968; Anderson 
v. State Bank, 5 Sneed 661; Cox v. 
Hartsville Bank, (Ch. A.) 63 SW 237. 

Tex.—Owens v. Foley, 42 Tex. Civ. 
A. 49, 93 SW 1003. 

Vt.—FEerris, v. Child, 1 Di. Chipm. 
336. 


Whether a decree from 
which an appeal has been taken is subject to a bill 
of review involves questions of the effect of an 
appeal on the finality of the decree and also of 
The authorities are 
in conflict as to whether a bill of review lies in the 
trial court after decision on appeal.7? 
of an appellate court is not usually subject to a 
bill of review in that court,’* but where such a bill 
The question wheth- 
er a bill lies to review a decree made on a bill of 
review may be treated as a phase of the question 
as to the right to a second bill of review. 
view of decrees pro confesso’® and consent de- 
erees “7 involve considerations peculiar to those 


c. Jurisdiction of Bill, 
can be filed only in the court which rendered the 
decree,’* except where by statute jurisdiction is 
Jurisdiction of the 
cum, 41 W. Va. 757, 24 SE 624; Core | 


EQUITY 


a court may be 


The decree 
trospectively.®* 


Re- 
diction.*® 


A bill of review 


entertain a bill 


Va.—Hancock v. Hutcherson, 76 
Va. 609; Vanmeter v. Vanmeter, 3 
Gratt. (44 Va.) 148. 

Wis. — Fenske v. Kluender, 61 Wis. 
602, 21 NW 796; Parish vy. Marvin, 15 
Wis. 247. 

[a] A supplemental bill in the na- 
ture of a bill of review, can be filed 
only in the court which rendered the 
decree. Thompson v. Schenectady R. 
Co., 124 Fed. 274 ‘frev.,.on other 
grounds 131 Fed. 577, 65 CCA 325]. 

{b] Courts of concurrent jurisdic- 
tion.— (1) One court cannot review 
the decree of another court, even 
though both courts have concurrent 
original jurisdiction. Mathias v. Ma- 
thias, 202 Ill. 125, 66 NE 1042 [aff 
104 Ill. A. 344]; Dodge v. Northrop 
85 Mich, 243, 48 NW 505. (2) “It 
would seem to be absurd to allow 
one court of concurrent jurisdiction, 
to review the records and decrees 
of another, upon supposed errors of 
law. This would enable parties: when 
dissatisfied with the opinion of one 
chancellor, to try their chances be- 
fore another upon the same ques- 
tions, at any time within three years. 
Thus collisions between the different 
chancery courts would arise, and ob- 
struct the administration of justice. 
Such a practice would be exceedingly 
expensive, inconvenient and _ haras- 
sing. The reasoning in Deadrick v. 
Smith, 6 Humphr. (Tenn.) 1388, as to 
the evils of such a practice, is appro- 
priate.’ Anderson y. State Bank, 5 
Sneed (Tenn.) 661, 664. 

{c] VWenue-—Where a bill in 
equity is filed in the wrong county, 
the defect is cured by filing a bill 
of review in, the same court. Whittle 
v. Tarver, 75 Ga. 818. 


8 79. Davis v. Watson, ,54 Miss. 
79. 
[a] Transfer of the entire juris- 


diction of one court to another au- 
thorizes the latter to entertain a bill 
to review a decree rendered by the 


former. Davis v. Watson, 54 Miss. 
679. 
[b] Transfer of undetermined 


causes does not authorize the court 
to which the transfer is made to en- 
tertain a bill to review a decree of 
its predecessor. Cole v. Miller, 32 
Miss. 89. Compare Jacks v. Bride- 
well, 51 Miss. 881 (where, in deter- 
mining the right to file a petition 
for rehearing as affected by statu- 
tory transfer of jurisdiction, it was 
held that “causes and proceedings 
remaining undetermined and undis- 
posed of’ meant “causes and pro- 
ceedings in which any step may be 
taken by law, or in reference to which 
the power of the court might be in- 
voked in said cause’’). 
80. Rohn vy. Dunbar, 13 Oh. St. 
572. See also generally Courts § 101. 
81. Sampeyreac v. U.. S., 7 Pet. 


bill cannot be conferred by consent.®° By statute 


Courts of limited chancery jurisdiction. 
review are a usual incident of chancery jurisdic- 
tion,*4 but whether a court of limited chancery ju- 
risdiction has power to entertain such bills in the 
same manner as courts of general chancery juris- 
dietion, depends upon the construction of the stat- 
utes creating the court and prescribing its juris- 


Oe) ae 


authorized to entertain bills of re- 


view, even as to decrees already passed, such a 
statute being purely remedial;*! and such a statute 
may confirm the jurisdiction of the court over a 
bill already filed at the time of its enactment.*? 
But ordinarily such a statute does not operate re- 


Bills of 


Appellate courts. Where jurisdiction of the ap- 
pellate court is appellate solely, it cannot itself 


to review its own decree,®* unless 


-(U. §.) 222, 22 L. ed. 665 [aff 27 FB. 


Cas. No. 16,216a, Hempst. 118]. 

82. Sampeyreac v. U. S., 7 Pet. 
(U., S.) 222, 8 Lie ed. 665," fatte27) ie 
Cas. No. 16,216a, Hempst. 118]. 
hyseiie Stewart v. Davidson, 18 Miss: 
84. See supra § 886. 


85. See statutory provisions; and 
Heistand v. Kuns, 6 Blackf. (Ind.) 
95; Stewart v. Davidson, 18 Miss. 


351; Washburn v. Phillips, 13 Miss. 
600; Farmers’, etc., Bank vy. Tappan, 
13 Miss. 112; Cowden v. Dobyns, 13 
Miss. §2; Hartman’s App., 36 Pa. 70; 
Bishop’s App., 26 Pa. 470; In re 
Riddle, 19 Pa. 431; In re Bishop, 10 
Pa, 469; In re Bishop, 1 Woodw. 
(Pa.) 149; Heath v. Layne, 62 Tex. 
686; Fortson v. Alford, 62 Tex. 576; 
Kelsey v. Trisler, 32 Tex. Civ. <A. 
177, 74 SW 64; Connolly v. Connolly, 
32 Gratt. (73 Va.) 657. 

86. U. S.—Pittsburgh, ete., R. Co. 
v. Keokuk, ete., Bridge Co., 107 Fed. 
781, 46 CCA 6389. 

Ark.—Jacks v. Adair, 33 Ark. 161. 

Ill— Schaefer v. Wunderle, 154 Ill. 
577, 39 NE 693. 

Iowa.—McGregor y. Gardner, 16 
Towa 538. See McGregor v. Gardner, 
16 Iowa 538 (where the power of the 
supreme court to entertain a bill of 
review based on error apparent was 
queried). 
gy raeeneey. v. Mershon, 6 Bush 

Mass.—Duffy vy. Hogan, 293 Mass. 
397, 89 NE 630; Crocker y. Crocker, 
198 Mass. 401, 84 NE 476. 
boo ee v. Eldred, 18 Mich. 


N. C.—American Bible Soc. vy. Hol- 
lister, 54 N. C. 10. 
ee C.—Burn v. Poaug, 3 S. C. Hai 


Tenn.—Hurt v. Long, 90 Tenn. 445, 
16 SW 968; Elliot v. Cochran, 1 
Coldw. 389; Wilson vy. Wilson, 10 
Yerg. 200; Cox v. Breedlove, 2 Yerg. 
499; Wallen v. Huff, 1 Tenn. Cas. 4, 
Thomps. Cas. 21; Cox vy. Hartsville 
Bank, (Ch. A.) 63 SW 237; Saunders 
v. Savage, (Ch. A.) 63 SW 218. 

Vt.—Slason v. Cannon, 19 Vt. 219. 

See Curry v. Burns, 3 Call (7 Va.) 
183 (queere, whether the court or 
chancery could grant a bill of review 
in a case appealed to it from the 
county court). 

{a] Reason for rule.—‘If the 
English chancery practice as to re- 
hearings is inapplicable in federal 
courts of appeal, much less could 
their practice as to bills of review 
be received. Such bills could never 
be entertained until after the time 
for filing petitions for rehearing had 
expired. In England that time was 
fixed by the enrollment of the decree. 
In this country, by a legal fiction, 
it has been held that all decrees 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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y 


ie 
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the power is conferred by statute,8’ especially 
where the ground relied. on is new matter.’s 
it may treat such a bill as a petition for a rehear- 


ing.®? 


A federal court has jurisdiction of a bill of re- 


view if it had jurisdiction of the 


but it has no power thus to review a decision of a 
A distinction is drawn in this con- 


state court.®! 
nection between a bill of review 


bill in the nature of a bill of review.®? 
[§ 890] d. Parties®**—(1) In General. 
general rule all parties to the original bill must be 


parties to the bill of review.®4 
such persons as were parties to 
should be brought in.®® 


: : But there is no rigid and 
inflexible rule respecting necessary or indispensable 


EQUITY 


But 


original cause ;°° 


and an original 
Asa 


Conversely, only 
the original bill 


brought in.t 


inal bill.” 


shall be deemed to be enrolled on the] may be conferred by statute upon a 


last day of the term, and this fixes 
the point after which bills of re- 
view may be filed. By repeated deci- 
sions of the Supreme Court, however, 
jurisdiction of causes ends with the 
adjournment of the term, unless it is 
retained by some appropriate pro- 
ceeding, and the same is true of the 
Circuit Courts of Appeal. In the 
great majority of cases the mandate 
has gone down transmitting the case 
to the trial court. It is quite clear, 
therefore, that a bill of review, based 
on the practice of the English chan- 
cery courts, and of the federal trial 
courts in equity, cannot properly ap- 
ply to courts of appeal. There are 
many other features which make 
such bills unfit for appellate courts. 
When based on errors of law, they 
may be filed as a matter of right. 
They may also be filed at any time 
during the period allowed for ap- 
peals, and the pendency of an appeal 
would in most cases toll the running 
of the state. Ensminger. v. Powers, 
HO08-U. S: 2925) 2 SCt» 643,027 Li. -ed. 
732. Appellate jurisdiction is exer- 


_.eised solely for the purpose of re- 


view. In the interest of a prompt ad- 
ministration of justice, causes should 
be retained by such courts only for 
a brief period. To provide against 
possible errors in their decisions a 
short time is now permitted by their 
rules for filing petitions for rehear- 
ing. It would be intolerable if, after 
causes have been fully argued and 
decided, and counsel have had an 
opportunity to call attention to any 
errors of fact or of law in the written 
opinion’of the court, there could then 
be opened up an indefinite vista for 
@ re-examination and revising of the 
decree by means of bills of review. 
When suits reach appellate courts 
their issues, both of law and fact, 
‘are usually well defined. There is 
ample time for the preparation of 
written briefs in which the case can 
be fully presented. There is never 
any occasion for the haste and lack 
of opportunity for investigation 
which ‘sometimes lead trial courts 
into error. When an appellate court, 
after such a presentation, has fully 
considered a case, and reduced its 
‘conclusions to a written opinion, and 
counsel have had an opportunity to 
point out any mistakes in the opin- 
ion, by petition for rehearing, the 
result must be held to be as free 
from error as any human action can 
‘be. The evils that would accrue from 
applying to such judgments the doc- 
trines of bills of review in chan- 
‘cery are manifest and intolerable.” 
Omaha HFlectric Light, etc., Co. v. 
ppnahe, 216 Fed. 848, 853, 138 CCA 
9 


87. Bowditch Mut. F. Ins. Co. v. 
Winslow, 3 Gray (Mass.) 415; Ameri- 
-can Bible Soc. v. Hollister, 54 N. C. 
10; Longworth v. Sturges, 4 Oh. St. 
690, 6 Oh. St. 1438. ; 

[a] Validity of statute.—A bill of 
review is not so distinctly original 
‘but that jurisdiction to entertain it 


court having only appellate jurisdic- 
tion. Longworth vy. Sturges, 4 Oh. 
St. 690. 

88. McGregor v. Gardner, 16 Iowa 
538. See Love v. Blewit, 21 N. C. 
108 (where the question was que- 
ried). See also Grant v. Ludlow, 8 
Oh. St. 1 (where leave was given to 
plaintiff in a bill of review to have 
1rccess against defendants not previ- 
ously found, and to amend and to 
file a supplemental bill in the appel- 
late court for the purpose of bring- 
ing in the defendants or their repre- 
sentatives). 

Jurisdiction of lower court after 
appeal sce infra § 893. ; 

Power of appellate court generally 
to correct its decrees see Appeal and 
Error § 3208 et seq. 

8&2 Omaha Electric Light, etc., 
Co. v. Omaha, 216 Fed. 848, 133 CCA 
52. 

Power to grant rehearing see Ap- 
peal and Error § 3310. 


90. Oglesby v. Attrill, 12 Fed. 
227, 
[a] Diverse citizenship of the 


parties to a bill of review is not nec- 
essary if there was jurisdiction of 
the original bill. Thompson v. 
Schenectady R. Co., 124 Fed. 274 [rev 
on other grounds 131 Fed. 577, 65 
CCA 325]; Oglesby v- Attrill, 12 Fed. 
2M 

Jurisdiction of federal courts see 
Federal Courts. 

91. Johnson v. Waters, 111 U. S. 
640, 4 SCt 619, 28 L. ed. 547; Bar- 
row v- Hunter, 99 U. S. 80, 25 L. ed. 
407; Graver v. Faurot, 64 Fed. 241 
[rev on other grounds 76 Fed. 257, 
22 CCA 156]. 


92. See infra § 926. 

93. Cross references: : 
Allegations concerning parties see 

infra § &97. , 
Objections concerning parties see 

infra § 907. 

Parties generally see supra § 253 et 
seq. 

94. U.S:—U...S:) Bank. v.JWhite,, 8 
Path 262,08). ls, ed. .9883 sRerkins sv: 
Hendryx, 149 Fed. 526; Cutter v. 
Iowa Water Co., 96 Fed. 777. 


Ark.—State Fair Assoc. v. Terry, 
Vay Ark, LAD GS OPO WN Silene. 

D. C.—Landram vy. Jordan, 25 App. 
O91 Watt 208- U.S: 56, 27-SCt Lil 
L. ed. 88]. 

Ga.—Lester v. Mathews, 58 Ga. 


408. 

eek reneor v. Witham, 210 Ill. A. 
510; Ropiequet v. Knebelkamp, 194 
Tll. A. 268. 

Ind.—Concannon v. Noble, 96 Ind. 
326 


Ky.—Debell v. Foxworthy, 9 B. 
Mon. 228. 

Miss.—Armistead v. Barber, 82 
Miss. 788, 35 S 199; Vaughan v. 
Cutrer, 49 Miss. 782; Knowland v. 
Sartorious, 46 Miss. 45; Friley v. 
Hendricks, 27: Miss. 412. 

N. M.—Maxwell Land Grant, etc., 
Co. v. Thompson, 1 N. M. 603. 

On.—Sturges v. Longworth, 1 Oh. 
St. 544. 


parties to a bill of review. 
largely one of convenience, and the rule is not to 
be so applied as to defeat the purposes of justice.®? 
The question in each case resolves itself into the 
inquiry whether the court can proceed to a decree, 
and as a necessary corollary to vacate a decree, 
without prejudice to the rights and interests of a 
person or party who is not before the court. 
This is especially true where the circumstances of 
the case render the application of the general rule 
as to parties impracticable. 
eral rule is that only such parties to the original 
decree as are interested in the decree need be 
Generally it is not necessary to join 
parties who were not necessary parties to the orig- 
But all the parties to the original bill 


[2078s]. 727 


The whole matter is 


Accordingly, the gen- 


Pa.—Key’s Est., 4 Pa. Dist. 134, 
16 Pa. Co. 216, 36 WklyNC 2381. 

Tenn.—Fuller v. McFarland, 6 
Heisk. 79. 

Va.—Heermans vy. Montague, 20 
SE 899. 

W. Va.—Wethered y. Elliott, 45 


W. Va. 436, 32 SE 209; Amiss v. Mc- 
Ginnis, 12) OW. 4Viaw sake INicholsmivs 
Nichols, 8 W. Va. 174. 

[a] Representatives ‘of deceased 
parties (1) must be brought in. 
Friley v. Hendricks, 27 Miss. 412. 
But see infra note 99 [a]. (2) A bill 
of review was filed to review and re- 
verse a final decree dismissing a bill 
to enforce a parol contract for the 
purchase of land. During the pend- 
ency of the bill of review defendant 
in the original suit died. Thereupon 
plaintiff in the bill of review filed a 
bill of revivor against the legal heirs 
of decedent to which the personal 
representative of decedent was not 
made a party. It was held error not 
to make such personal representative 
a party to the bill of revivor, the 
cause not having otherwise been re- 
vived against him. Nichols v. 
Nichols, 8 W. Va. 174. 

[b] Trustees.—Where a suit is 
decided against trustees, and other 
trustees are appointed, the latter are 
necessary parties to a bill of review. 
Debell v. Foxworthy, 9 B. Mon. (Ky.) 
228. 

{c] Persons interested but not 
parties.—Quere, whether they should 
be made parties to the bill of re- 
view. Landram v. Jordan, 25 App. 
Ds, Cs) 294. [att 2030 UiwS. 56, aie Soee 
17 bt eds) 88s 

95. Cochran v. Couper, 2 Del. Ch. 
27; Armistead v. Barber, 82 Miss. 788, 
35 S 199; Maxwell Land Grant, etce., 


Co. v. Thompson, 1 N. M. 603. 

96. Perkins v. Hendryx, 127 Fed. 
448. 

97. Perkins v. Hendryx, 127 Fed. 
448. 

98. Perkins v. Hendryx, 127 Fed. 
448, 

99. Perkins v. Hendryx, 127 Fed. 
448. 

{a] Mlustration.—Where an origi- 
nal bill in equity was. brought 


against a firm, and after decree dis- 
missing the bill the firm was dis- 
solved by the death of a nonresident 
partner, the personal representatives 
of such partner, who were not within 
the jurisdiction of the court, were 


not indispensable parties to a bill 
of review. Perkins v. Hendryx, 127 
Fed. 448. 

1. U. S.—King v. Dundee Mortg., 


ete., Invest. Co., 28 Fed. 33. 

Ala.—Turner v. Turner, 
424, 69 S 503. 

D. C.—Landram v. Jordan, 25 App. 
291. 

Ill.—Turner v. Berry, 8 Ill. 541; 
Ropiequet v. Knebelkamp, 194 Ill. A. 
268. 


193 Ala. 


Md.—Munnikhuysen v. Magraw, 57 

Md. 172. 

Oh.—Grant v. Ludlow, 8 Oh. St. 1. 
2. King v. Dundee Mortg., etce., 

Inv. Co., 28 Fed. 33; Bailey v. Mer-~ 
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whose interests are affected by the decree must 
be brought in. A person whose interests are suf- 
ficiently represented by a party need not himself be 
joined.* Persons with merely contingent interests 
are not necessary parties.» These rules are merely 
applications of the general rules as to parties in 
equity.® 

Purchasers at a judicial sale under a decree 
should be made parties to a bill to review the de- 
eree of confirmation,’ but a purchaser at an exe- 
cution sale under a decree is not a proper party 
to a bill to reéxamine the original proceedings,? A 
voluntary purchaser from the successful party need 
not be brought in.® 

Arrangement of parties. The parties should be 
ranged as plaintiff or defendant respectively, ac- 
cording to their interest in the matter to be re- 
viewed as distinguished from their relative positions 
in the original suit.1° But ordinarily the arrange- 
ment of parties as plaintiffs or defendants is not ma- 
terial; the important thing is to have the necessary 


EQUITY 
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parties before the court.1t 

[§ 891] (2) Plaintiff. No one can maintain a 
bill of review unless he shows an interest injuri- 
ously affected by the decree.12. There are authori- 
ties which tend to support the contention that if a 
person is prejudiced or aggrieved by a decree he 
may file a bill of review, regardless of whether he 
was a party to the original suit. But the gen- 
eral rule is that no person except the parties to the 
original bill and their privies in representation can 
have a bill of review strictly so cailed.1* Other per- 
sons in interest, and in privity of title or estate, 
who are aggrieved by the decree, must resort to 
an original bill in the nature of a bill of review so 
far as their own interests are concerned.t® It has 
been held that a person who was represented in, 
although not technically a party to, the original 
proceedings, may file a bill of review,!® but it has 
also been held that bondholders who were repre- 
sented by trustees cannot file a bill of review with- 
out charging misconduct on the part of the trus- 


pee Ins. Co., 110 Me. 348, 86 A 


3. Ropiequet v. Knebelkamp, 194 
PIAS 26S burner Wviesberry, (SLL. 


y v. Merchants’ Ins. Co., 
110 Me. 348, 86 A 328. 

{a] MTllustration.—Where an heir’s 
interest is sufficiently represented by 
the intestate’s administrator, the 
heir need not be made a party. Bailey 
v. Merchants’ Ins. Co., 110 Me. 348, 
86 A 328. 

5. Landram v. Jordan, 25 App. 
(DEC) 291" Patt 2038 °U."S. 56; 27 SCt 
17, 51 L. ed. 88]. 

6. See supra §§ 253-356. 

7. Heermans v. Montague, (Va.) 
20 SE 899. 

gS. Gies v. Green, 42 Mich. 107, 3 
NW 283; Friley v. Hendricks, 27 
Miss. 412. 

9. Clark vy. Farrow, 10 B. Mon. 
(Ky.) (446, 52 AmD* 552; Debell v. 
Foxworthy, 9 B. Mon. (Ky.) 228. 

10. Hargraves v. Lewis, 7 Ga. 110; 
Sloan v. Whiteman, 6 Ind. 434. 

11. See supra §§ 253, 276, 307. 

12. U. S—Burley v. Flint, 105 
U. S. 247, 26 L. ed. 986; Whiting v. 
Wiis, Bank, 13) eet. 6). LOnk, redmess 
U. S. v.-Salomon, 231 Fed. 461 [aff 
231 Fed. 928, 146 CCA 124]; Freeman 
v. Clay, 52 Fed. 1, 2 CCA 587; Brown 
v. White, 16 Fed. 900, 4 Woods 614. 

Ala.—Winkleman vy. White, 147 
Ala, 481, 42 S 411; Allgood v. Pied- 
mont Bank, 130 Ala. 237, 29 S 855; 
McCall v. McCurdy, 69 Ala. 65; 
George v. George, 67 Ala. 192. 

Ark.—Harris v. Hanie, 37 Ark. 348; 
Cornish v. Keese, 21 Ark. 528. 

D. C.—Landram v. Jordan, 25 App. 
291. 

Ga.—Hargraves v. Lewis, 7 Ga. 
110. 

Tll.— Glos v. Miller, 273 Ill. 519, 113 
NE 29; Horner v. Zimmerman, 
Til. 14. 

Ky.—Kennedy v. Ball, Litt. Sel. 
Cas. 125. 

Me.—Glover v. Jones, 95 Me. 303, 
49 A 1104. 

Md.—Hodges v. Mullikin, 1 Bland 
503. : 
Mich.—Smith v. Smith, 142 Mich. 
413, 105 NW 880; Mickle v. Maxfield, 
42 Mich. 304, 3 NW 961. 

N. Y.—Webb v. Pell, 3 Paige 368; 
Lansing v. Albany Ins. Co., Hopk. 
102. 

Oh.—Creed v. Lancaster Bank, 1 
Oh. St. 1; Tremper v. Barton, 18 Oh. 
418; Cooch v. Cooch, 18 Oh..146; Kay 
vw Watson 17 (On. 275" Sts Clair ay. 
Piatt, Wright 532. 

Pa.—Price’s Hst., 12. Pa. Dist. 693. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Livingston v. 
Noe, 1 Lea 55; La Grange, ete, R. 


Co. v. Rainey, 7 Coldw. 420; Mont- 
gomery vy. Olwell, 1 Tenn. Ch. 169. 

“Va—Heermans v. Montague, 20 
SE 899; Hopkins vy. Baker, 2 Patt. & 
H. (Va.) 110. 

W. Va.—Dunn v. Renick, 40 W. Va. 
349, 22 SE 66; Chancellor v. Spencer, 
40 W. Va. 337, 21 SE 1011; Riggs. v. 
Huffman, 33 W. Va. 426, 10 SH: 795; 
Laidley v. Kline, 25 W. Va. 208; Hall 
v. Lowther, 22 W. Va. 570. 

[a] The successful party may 
have a bill of review where the de- 
eree contains provisions which in- 
juriously affect him. Dexter v. Ar- 
nold, 7 F. Cas. No. 3,856, 5 Mason 303; 
Hargraves v. Lewis, 7 Ga. 110. 

[hb] In suit by agent.—One in 
whose name an original suit was 
earried on, as the agent of another, 
cannot maintain a bill of review on 
the ground that he was equitably 
entitled to the land. in controversy, 
although of record he appeared only 
as agent. Kennedy v. Ball, Litt. Sel. 
Cas. (Ky.) 125. 

[c] A trustee (1) may maintain a 
bill of review for the benefit of his 
cestui que trust, although he him- 
self has no personal interest in the 
decree. Hodges y. Mullikin, 1 Bland 
(Md.) 503. (2) Trustees occupying 
a fiduciary position under a will may 
maintain a bill of review, although 
the cestuis que trust might also do 
so. Martin’s Est., 21 Pa. ‘Co. 145. 

[d] Original bill without equity. 
—One who was complainant in a suit 
eannot have a bill of review where 
there is an evident want of equity in 
the original bill. Todd v. Laughlin, 
8 A. K. Marsh.’ (Ky:) 535; Todd’ v. 
Lackey, 1 Litt. (Ky.) 270. 

13. Fla.—Paul v. Frierson, 21 Fla. 
529. 

Ill.—Gaytes v. Franklin Sav. Bank, 
85 Ill, 256. See also Glos v. Peo., 
259-111, 332,102 NE 763, AnnCas1914C 
119 (recognizing the existence of 
authorities to the effect that a bill 
of review. may be filed by any one 
whose interest is affected by the de- 
cree). 

Ky.—Peak v. Percifull, 3 Bush 218; 
Singleton v. Singleton, 8 B. Mon. 340; 
Clarkson v. Morgan, 6 B. Mon. 441. 

Pa.—Zinn’s App., 10 Pa. 469. 

Va.—Connolly v. Connolly, 82 
Gratt..(73 Va.) 657. 

W. Va.—Johnson vy. Ludwick, 58 
W. Va. 464, 52 SE 489; McCoy v. Al- 
lan, 16 W. Va. 724. 

[a]. A surety of an administrator 
may file a bill to review a decree af- 
fecting the administrator’s account. 
In srei Smithyi2 sehitlae wack apres: 
Zinn’s App., 10 Pa. 469; Hartz’s App., 
2 Grant Cas. (Pa.) 83. 

[b] An assignee or payee of a 
note, who was not made a party to 


a suit to cancel the note, may main- 
tain a bill of review. Bristow v. 
Tyler, 82 W. Va. 629, 96 SE 1052. 

14. U. S.—Thompson vy. Maxwell 
Land Grant, ete., Co. 95 U. S. 391, 
24 L. ed. 481; U. S. v. Salomon, 231 
Fed. 461 [aff 231 Fed. 928, 146 CCA 
124]; Englehard-Hitchcock Co. v. 
Southern Banking, etc., Co., 162 Fed. 
690; Continental Trust Co. v. Toledo, 
étc:; 2 RR. 7Co., 99m bedai1ee Pooler we 
Nixon, 19 F. Cas. No. 11,270, 9 Pet. 
770, 9 L. ed. 305. 

Ala.—Allgood vy. Piedmont Bank, 
130\Alat | 23'7,4029 5 Se8b5s Curry eve 
Peebles, 83 Ala. 225, 3 S 622. 

Ark.—Raybourn y. Kirk, 134 Ark. 
605, 204 SW 611. 

Ill.—Glos v. Miller, 273 Ill. 519, 
113 NE 29; Glos v. Peo., 259 Ill. 332, 
102 NE 763, AnnCasi1914C 119; Good- 
rich v. Thompson, 88 Ill. 206; Horner 
v.. Zimmerman, ..45. ly * V4 See. 
Bruschke v. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NB 
417 (where the bill seems to have 
been filed by a corporation which was 
not a party to the original suit, and 
was based on the ground that such 
corporation was not a party). 

AA ade pared gag v. Holmes, 1 Miss. 

N. J.—Jones v. Fayerweather, 46 
No Je Hoe 237 919 FA 22. 
es C.—Thompson v. Cox, 53 N. C. 

R. I—Quinn v. Hall, 87 R. I. 56, 
91 A 71, AnnCas1917C 3873; Doyle v. 
New York, etc., R. Cor, 14 R. I. 55. 

Tenn.—Hardwick v. American Can 
Cos, 115 Dennis 98nxs9NSwei 78 5ead 
LRANS 1029; Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Arnold v. 
Moyers, 1 Lea 308; Fitzgerald v. 
Cummirgs, 1 Lea 232. 

Tex.—Owens v. Foley, 42 Tex. Civ. 
A. 49, 93 SW 10038, 

Pee pie eo v. Montague, 20 SE 

W. Va.—Mackey v. Maxin, 63 W. 
Va. 14, 59 SH 742; Poling v. Poling, 
61 W. Va. 78, 55 SE 993; Chancellor 
v. Spencer, 40 W. Va. 337, 21 SE 
Hie Amiss v. McGinnis, 12 W. Va. 

[a]  Gounsel.-cannot maintain a 
bill of review in his own name for 
the benefit of his client. Laidley v. 
Kline, 25 W. Va. 208. 

15. Glos v. Miller, 273 Ill. 519, 113 
NE 29; Jones v. Fayerweather, 46 
N. J. Eq. 237, 19 A °22;> Quinn vy, 
Hall, 37 R. I. 56, 91 A 71, AnnCas 
1917C 373; Arnold v. Moyers, 1 Lea 
(Tenn.) 308. See also infra § 927. ‘ 

16. Wilson v. Schaefer, 107 Tenn. 
300, 64 SW 208. See Bruschke vy. Der _ 
Nord Chicago Schuetzen Verein, 145 — 
Ill. 438, 34 NE 417 (where a solicitor 
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tees,1’ and that they are confined to such objections 
as might have been made by the trustees.18 
Assignment by a party after decree does not 
make him an improper party to maintain a bill of 
review.’® Nor, as a rule, can the assignee maintain 
the bill,*° and the fact that parties are joined with 
their assignees does not obviate the difficulty.” 
0 All parties having an inter- 
est in the reversal of the decree may join as plain- 
tiffs,?* unless joinder is precluded by the bar of 
limitations as against some of the parties.? 
; A party may waive his 
right to a bill of review by bis participation in: the 


Joinder of parties. 


Waiver and estoppel. 


a corporation, some of whose offi- 
cers were parties, and the right of 
the corporation and its officers to 
maintain a bill of review was not 
questioned). 

{a] Dlustration.—Infants having 
a remainder interest, not in being at 
the time the decree was rendered, 
and therefore not parties to it, may 
maintain a bill of review to set it 
aside, brought within three years 


after attaining their majority, since, 


as they were represented by mem- 
bers of a class to which they be- 
longed, they were bound by the de- 
cree. Wilson v. Schaefer, 107 Tenn. 
300, 64 SW 208. 

17. Shaw vy. Little Rock, ete. R. 
Co., 100 U.-S. 605, 25 IL. ‘ed. 757. 

18. Shaw v. Little Rock, ete, R. 
Co., 100 U. S. 605, 25 Li ed. 757. 
Mickle vy. Maxfield, 42 Mich. 
NW 961. 

[a] Reason of rule.—‘It is to be 
borne in mind that although com- 
plainant in a bill of review his posi- 
tion in the decree both as made and 
as sought to be corrected is that of 
a defendant and not complainant. 
He is not in such a position that 
parting with all of his rights would 
put him out of the case, or abate 
the suit. And whatever may have 
been done with any of his interests, 
he is endeavoring to put the decree 
in the shape it should have been in 
if rightly decided on the proof and 
record.” Mickle v. Maxfield, 42 Mich. 
304, 311, 3 NW 961. 

20. Thompson vy. Maxwell Land 
Grant; Jetc?,; Co.; 95 U. S.° 391, 24 L. 
ed. 481; Moorer v. Moorer, 84 Ala. 
353, 4 S 234; Gibson v. Green, 89 Va. 
524, 16 SE 661, 37 AmSR 888; Arm- 
stead v. Bailey, 83 Va. 242, 2 SE 38; 
Hopkins v. Baker, 2 Patt. & H. (Va.) 
110. 

21. Thompson y. Maxwell Land 
Grant, ete., Co., 95 U. S. 391, 24 L. 
ed 481. See Hopkins v. Hebard, 194 
Fed. 301, 114 CCA 261 (where the 
court declined to hold that a bill of 
review cannot be filed by an assignee 
under any circumstances). 

22. Hargraves v. Lewis, 6 Ga. 207; 
Creed v. Lancaster Bank, 1 Oh. St. 1. 

[a] Consent to joinder.— Where 
the decree is against several jointly, 
cne may join the others as plaintiffs 
without their consent. Hargraves v. 
Lewis, 6 Ga. 207. : ¢ 

Joinder of assignees with parties 
see supra note 21. 

23. Brewer v. Bowman, 8 J. J. 
Marsh. (Ky.) 492, 20 AmD 158. 

24. See infra §§ 892, 893. 

25. Barbour vy. Tompkins, 58 W. 
Va. 572, 52 SE 707, 3 LRANS 715. 

Negativing bar of limitations see 
infra § 897. : 

Mode of raising’ objections sce 
infra §§ 904-914. Se 

26. See statutory provisions; and: 

Ala.—Mitchel v. Hardie, 84 Ala. 
349, 4 S 182; Gordon v. Ross, 63 Ala. 
363. j 

DD, .C.—Killian v. Clark, 10 D. C. 
379 (two years). 

Fla.—Dees v. Cook, 58 Fla. 420, 51 
S 138. 

Ga.—Crawford y. Watkins, 118 Ga. 
631, 45 SE 482 (three years). 

Md.—Luckett v. White, 10 Gill & J. 
480 (eighteen months). 
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a bill of review 


that it has been 


Miss.—Martin v. Gilleylen, 70 Miss. 
324, 12 S 254 (two years); Brooks 
v. Spann, 63 Miss. 198. 

Mo.—Murray v. Yates, 73 Mo. 13. 

N. J.—Cumberland Lumber Co. v. 
Clinton Hill Lumber, ete, Co., 84 
N. J. Eq. 557, 94 A 647. 

Oh.—Nolan y. Urmston, 17 Oh. 170; 
Reeder y. Stephenson, 7 Oh. Dec. 
(Reprint) 568, 3 CincLBul 1120. 

Pa.—Jones’ App., 99 Pa. 124 (five 
years). 

R. I.—Williams vy. Starkweather, 
24 R. I. 512, 538 A 870 (one year). 

Tenn.—Wilson y. Schaefer, 107 
Tenn. 300, 64 SW 208 (three years); 
Winchester v. Winchester, 1 Head 
460 (three years). 

Tex.—McAnear v. Epperson, 54 
Tex. 220, 38 AmR 625; Sequin v. 
Maverick, 24 Tex. 526, 76 AmD 117; 
Best vy. Nix, 6 Tex. Civ. A. 349, 25 SW 
130. 

Va.—Hatcher vy. Hatcher, 77 Va. 
600; Hancock vy. Hutcherson, 78 Va. 
609; Shepherd y. Larue, 6 Munf. (20 
Va.) 529. ) 

W. Va.—Barbour vy. Tompkins, 58 
W. Va. 572, 52 SE 707, 3 LRANS 715; 
Ruley v. Foley, 54 W. Va. 493, 46 SEH 
348; Dunfee v. Childs, 45 W. Va. 155, 
30 SE 102 (three years); Dunn v. 
Renick, 40 W. Va. 349, 22 SE 66; 
Core v. Strickler, 24 W. Va. 689. 

[a] ‘Statutory extension of time.— 
After the period of limitation fixed 
by the statute has elapsed it is not 
in the power of the legislature to 
remove the bar by extending the 
period. Woodman y. Fulton, 47 Miss. 
682. 

27. Thomas v. Brockenbrough, 10 
Wheat. (U. S.) 146, 6 L. ed. 287. 

28. U. S.—Fraenkl y. Cerecedo, 216 
U. S. 295, 30 SCt 322, 54 L, ed. 486; 
White v. Joyce, 158 U. S. 128, 15 
SCt 788, 39 L. ed. 921; Central Trust 
Co. v. Grant Locomotive Works, 135 
U. S. 207 mem, 10 SCt 736 mem, 34 
L. ed. 97 mem; Ensminger v. Pow- 
ers, 108 U. S. 292, 2 SCt 648, 27 L. ed. 
732; Shelton v. Van Kleeck, 106 U.S. 
532, 1 SCt 491, 27 L. ed. 269; Clark 
Vio Killian) 103510. Ss766,0 126, laced: 
607; Ricker v. Powell, 100 U. S. 104, 
25 L. ed. 527; Kennedy v. Georgia 
Bank, 8 How. 586, 12 L. ed. 1209; 
Whiting v. U. S. Bank; 13 Pet. 6, 10 
L. ed. 33; Thomas v. Brockenbrough, 
10 Wheat, (U. S.) 146, 6 L. ed. 287; 
Lewis v. Holmes, 224 Fed. 410, 140 
CCA 8; Omaha Electric Light, etc., 
Co. v. Omaha, 216 Fed. 848, 133 CCA 
52; In re Brown, 213 Fed. 701; Tay- 
lor v. Easton, 180 Fed. 363, 103 CCA 
509; Home St. R. Co. v. Lincoln, 162 
Fed. 133, 89 CCA 133; Acord v. West- 
ern Pocahontas Corp., 156 Fed. 989 
[aff 174 Fed. 1019, 98 CCA 625]; In 
re Holmes, 142 Fed. 391, 73 CCA 
491; Jorgenson y. Young, 136 Fed. 
378, 69 CCA 222; Atlantic Trust Co. 
v. Dana, 128 Fed. 209, 62 CCA 657; 
Cocke vy. Copenhaver 126 Fed. 145, 
61 CCA 211; Camp Mfg. Co. v. Parker, 
121 Fed. 195; Chamberlin v. Peoria, 
etc., R. Co., 118 Fed. 32, 55 CCA 54; 
Hendryx vy. Perkins, 114 Fed. 801, 52 
CCA 435; Blythe Co. v. Hinckley, 111 
Fed. 827, 49 CCA 647; Halsted v. 
Forest Hill Co., 109 Fed. 820; Cope- 
land v. Bruning, 104 Fed. 169; Reed 
vy. Stanley, 97 Fed. 521, 38 CCA 331 


[aff 89 Fed. 430]; Duncan v. Atlan- |} 
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original proceedings, by appealing from the decree, 
or by acceptance of the benefits of the decree.?* 

Limitations, Laches, 
There is nothing inherent in its nature to prevent 


and Waiver. 


from being filed at any time after 


final decree, regardless of mere lapse of time.25> But 
in many jurisdictions the time has been fixed by 
statutes,?° and independently of statute the courts 
have generally imposed some limitation.27 
from arbitrary statutory provision to the contrary, 
the limitation usually applied is that applicable to 
appellate proceedings.?® 


Aside 


This analogy is so strong 
suggested that a statute shortening 


tic, etc., R. Co., 88 Fed. 840, 4 Hughes 
125; Rector v. Fitzgerald, 59 Fed. 808, 
8 CCA 277 [app dism 17 SCt 998, 41 
L. ed. 1178]; Knox y. Columbia Lib- 
erty Iron Co., 42 Fed. 378; McDonald 
v. Whitney, 39 Fed. 466; Dunlevy v. 
Dunlevy, 38 Fed. 459; Taylor v. Char- 
ter Oak L. Ins. Co,,:17 Fed. 566; 3 
McCrary 487; U. S. v. Samperyac, 21 
F. Cas. No. 16,216a, Hempst. 118 [aff 
(Pet. 222, 8 1.) ed: 665]: 

Cal,—Steen v. March, 132 Cal. 616, 
oer 994; Allen v. Currey, 41 Cal, 
Ae C.—Landram vy. Jordan, 25 App. 

Fla.—Parker v. Evening News Pub. 
Co., 54 Fla. 482, 44 S 718. 

Ga.—Crawford v. Watkins, 118 Ga. 
631, 45 SE 482; Guerry v. Durham, 
Fant 9; Hargraves v. Lewis, 7 Ga. 

Ida.—McMillan v. Wooley, 6 Ida. 
36, 51 P 1029; Hyde v. Lamberson, 
1 Ida. 539. 

Ill.—Genz vy. Genz, 254 Ill. 161, 98 
NE 272; Stevenson v. Stevenson, 224 
Ill, 482, 79 NE 608; Cole v. Little- 
dale, 164 Ill. 630, 45 NE 969; Allison 
v.- Drake, 145 Ill. 500, 32 NE 587; 
Bruschke y. Nord Chicago Schuetzen 
Verein, 145 Ill. 433, 84 NE 417; Jack- 
son v. Jackson, 144 Ill. 274, 33 NE 
51, 86 AmSR 427; Bell v. Johnson, 
111 Ill. 374; Chicago Bldg. Soc. -v. 
Haas, 111 Ill. 176; Pestel v. Primm, 
109 Ill, 353; Sloan vy. Sloan, 102 111. 
581; Dolton v. Erb, 53 Ill. 289; Lyon 
vy. Robbins, 46 Ill. 276; Wieczorek 
v. Adamski, 114 Ill. A. 161. 

Ind.—Gullett vy. Housh, 7 Blackf. 
52; Jenkins v. Prewitt, 5 Blackf. 7. 

Ky.—Mitchell v. Berry, 1 Metc. 
602; Buckner vy. Forker, 7 Dana 50; 
Edmondson y. Marshall, 6 J. J. 
Marsh. 448; Benson v. Outten, 5 J. J. 
Marsh. 609; Green y. Breckinridge, 4 
T. B. Mon. 541; Bleight v. Mcllvoy, 
4 T. B. Mon. 142. 

Md.—Holloway vy. Safe Deposit, 
ete; Co.) 122-2 M as 620, 990 NGA® 95: 
Presstman y. Mason, 68 Md, 78, 11 A 
764; Contee y. Pratt, 9 Md. 67; Ber- 
rett v. Oliver, 7 Gill & J. 191; Hitch 
v. Fenby, 4 Md. Ch. 190; Pfeltz v. 
Pfeltz, 1 Md. Ch. 455. 

Mich.—Dodge v. Northrop, 85 Mich. 
243, 48 NW 505; Sandford y. Haines, 
71 Mich. 116, 38 NW 777; Benedict 
vy. Thompson, Walk, 446. 

Miss.—Woods v. Cheesborough, 95 
Miss. 63, 48 S 613. 

Mo.—Creath v. Smith, 20 Mo. 113. 

N. J.—Cumberland Lumber Co. v. 
Clinton Hill Lumber, etce., Co., 84 
Nojida) Mas Sot; 948A (6475 Adams) a 
Adams, 77 N, J. Eq. 128, 79 A 683; 
Boyer v. Boyer, 77 N. J. Eq. 144, 76 
A 309; Sparks v. Fortescue, 75 N. J. 
Eq. 586, 73 A 595; Kelsey v. Dilks, 
72 N. J. Eq. 834, 66 A 1086; Watkin- 
son vy. Watkinson, 68 N. J. Eq. 632, 
60 A 931, 69 LRA 397, 6 AnnCas 226 
[rev 67 N. J. Hq. 142, 58 A 384]. 

N. Y.—Boyd v. Vanderkemp, 1 
BarburChisniss 

Or.—George v. Nowlan, 38 Or. 537, 
640 IPy 1. 

Pa.—Buck v. Buck, 195 Pa. 378, 45 
A 1075; Littleton’s App., 93 Pa, 177; 
Been’s Est., 30 Pa. Co. 368; Lindsay’s 
Est., 14 Phila. 244; Bauers’ HSst., 
ioePhilas 394. ; 

Porto Rico.—Soravilla v. Lara, 2 
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the limitation on appeal should operate to repeal 
a statute giving a longer time for a bill of review; 
but it has been held that such a result does not 
necessarily follow from legislation of this charac- 
ter,2° and it has also been held that a statute short- 
ening the time for appeal does not of itself change 
the time for a bill of review previously established 
by analogy to the prior time for taking an appeal,** 
and the same has been held of rules of court short- 
This limitation, in its 
very nature, is inapplicable to bills based on new 
matter, and appropriately applies only to bills for 
error apparent,?* unless the computation of the 
time allowed for appeal is made from the time of 


ening the time for appeal.*? 


the discovery of the new matter.*+ 


Porto Rico Fed. 514; Arroyo v. Ar- 
rese, 2 Porto Rico Fed. 27; Cerecedo 
Hermanos y, Jaffe, 1 Porto Rico Fed. 


53. 
R. I.—Williams v. Starkweather, 
Adj ie tlaidtj@ O44 TAIS9 31. 
Tex.—McLean y. Stith, 50 Tex. Civ. 
A. 323, 112 SW 355; Allen v. Foster, 
32 Tex. Civ. A. 332, 74 SW 800. 


ge eee v. McDaniels, 6 Vt. 
Va.—Shepherd y. Larue, 6 Munhf. 


(20 Va.) 529. 

Eng.—Smith y. Clay, Ambl. 645, 27 

Reprint 419, 3 Bro. Ch. 639 note, 29 
Reprint 7438; Lytton vy. Lytton, 4 
Bro. C. C. 441, 29 Reprint 979; Kelly 
v. Lennon, 1 J. & L. 305. 
Leading case.—‘‘The first case 
supreme court of the United 
where the yuestion was pre- 
as to the time within which 
of review for error of law 
apparent upon the face of the record 
must be brought is Thomas v. Brock- 
enbrough, 10 Wheat. 146, 6 L. ed. 287. 
It was there held that, although 
bills of review are not strictly within 
the statute of limitations, yet courts 
of equity will adopt the analogy of 
the statute in prescribing the time 
within which they shall be brought; 
and, as appeals in equity causes are 
limited to five years after the decree, 
the same period of limitation will be 
applied to bills of review.” Copeland 
v. Bruning, 104 Fed. 169, 170. 

[b] Reason for rule.—‘‘For it is 
obvious, that if a bill of review to 
reverse a decree, on the ground of 
error apparent on its face, may be 
filed at any period of time beyond 
the five years limited for an appeal, 
it will follow, that an original de- 
cree may, in effect, be brought before 
the supreme court for re-examina- 
tion, after the period prescribed by 
law for an immediate appeal from 
such decree, by appealing from the 
decree of the circuit court, upon a 
bill of review. In short, the party 
complaining of the original decree 
would, in this way, be permitted to 
do indirectly, what the act of con- 
gress has prohibited him from doing 
directly.’ Thomas y. Brockenbrough, 
aah aah (U. S.) 146, 151, 6 L, ed. 

[c] Different limitations on ap- 
peal to different courts.—Where a 
party against whom a decree has 
been entered has no right of appeal 
therefrom to the supreme _ court, 
either because no question appealable 
to that court was in issue, or because 
he failed to have a question of juris- 
diction involved certified during the 
term at which the decree was en- 
tered, and his right of appeal is 
therefore limited to an appeal to 
the circuit court of appeals, the time 
within which he may file a bill of re- 
view is limited, by analogy, to the 
six months allowed by’ statute for 
taking an appeal to that court. 
Chamberlin v. Peoria, etc., ECO., 
118 Fed. 32, 55 CCA 54; Blythe Co. 
v. Hinckley, 111 Fed. 827, 49 CCA 
647; Reed v. Stanley, 97 Fed. 521, 38 
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Aside from ar- | new matter and 


CCA 331. 

29. See Dunfee v. Childs, 45 W. 
Va, 155, 30 SE 102 (where Mr. Jus- 
tice Brannon expressed a strong dis- 
sent from the opinion of the ma- 
jority). 

30. Dunbar v. Dunbar, 67 W. Va. 
518, 68 SE 120; Dunfee v. Childs, 45 
W. Va. 155, 30 SE 102. 

31. Presstman v. Mason, 68 Md. 
78, 11 A 764. And see Holloway v. 
Safe Deposit, etc, Co., 122 Md. 620, 
90 A 95 (where the court considered 
the question of laches, although the 
time for appeal had expired). 

32. Holloway v. Safe Deposit, etc., 
Co., 122. Md. 620, 90 A 95. 

33. See cases supra note 28. 

34. Hyde v. ‘Lamberson, 1 Ida. 
539; Jenkins v. Prewitt, 5 Blackf. 
(Ind.) 7. See also infra text and 
note 41. 

35. U. S.—Taylor v. Easton, 180 
Fed, 363, 103 CCA 509; 
Co.. v. Parker, 121. Fed. 4 wis. 
v. Samperyac, 27 F. Cas. No, 16,216a, 
Hempst,. 118. 

Ark.—Jacks v. Adair, 33 Ark. 161. 

JInd.—Jenkins v. Prewitt, 5 Blackf. 
7, 6 Blackf. 237. 

Ky.—Benson y. Outten, 5 J. J. 
Marsh, 609. 

Mich.—Brown y. Napper, 143 Mich. 
636, 107 NW 438; Dodge vy. Northrop, 
85 Mich. 248, 48 NW 505; Sanford v. 
Haines, 71 Mich, 116, 38 NW 777. 

N. J.—Cumberland Lumber Co. v. 


Clinton Hill Lumber, ete., Co., 84 
N. J. Eq. 557, 94 A 647; Boyer v. 
Boyer, 77 N. J. Eq. 144, 76 A 309; 
Watkinson y. Watkinson, 68 N. J. 
Eq. 632, 60 A931, 69 LRA) 397, 6 
AnnCas 326; Clayton vy. Clayton, 59 
N, J. Eq. 310, 44 A. 840. 
Pa.—Bage’s App., 43 Pa. 512, 82 


AmD 588; George’s App., 12 Pa. 260; 
Rittenhouse’s Wst., 1 Pars. 313; 
Steininger’s App., 1 Pittsb. 343. 

36. Taylor y. Easton, 180 Fed. 
368, 103 CCA 509; Camp Mfg. Co, v. 
Parker, 121 Fed. 195; Blandy vy. 
Griffith, 8 &. Cass No. »1,5380%°U.7S: 
v. Samperyac, 27 F. Cas. No. 16,216a, 
Hempst. 118; Jackson v. Becktold 
Printing, etc., Mfg. Co., 97 Ark. 415, 
134 SW 629; Manufacturers’ Paper 
Co. v. Lindblom, 68 Ill. A. 539; Wat- 
kinson v. Watkinson, 68 N. J. Eq. 632, 
60 A 931, 69 LRA 397, 6 AnnCas 326 
[rev 67 N. J. Eq. 142, 58 A 384]. 

37. See cases infra note 41, 

88. See cases infra this note, 

[a] The limitation applicable to 
new trials at law apply to bills of 
review. Williams v. Starkweather, 
25 Re Tio 4 A 981s Ritch v. Rich= 
ard): 18 oR. LE 61g 29 CAL S9. 

{b] The limitation applicable to 
writs of review applies to bills of 
Bere: Evans v. Bacon, 99 Mass. 

39. Dunn v. Renick, 40 W. Va. 349, 
22 SE. 66. 

[a] Mlustration. — The decree 
sought to be reversed by the bill of 
review was actually entered June 
30, 1890, and the bill of review was 
tendered July 1, 1898. By Code ce 
133 § 5, a bill of review must be 


bitrary statutory limitation, the period within which _ 
a bill of review for new matter may be filed is — 
generally deemed to be entirely in the discretion 
of the court and governed by the equities of the 
particular case;*° the bill must be filed within a 
reasonable time ** after the new matter becomes 
In a few instances the limitation ap- 
plicable to common-law remedies for review by the 
trial court has been applied to bills of review.** 
Computation and extension of time. 
taining the time which has expired when the bill is 
filed the usual rule of computation is applied.*® 
Generally the time begins to run on the rendition 
of the final decree,*® or where the bill is based on 


In ascer- 


there is no arbitrary statutory pe- 


filed within three years next after 
such decree. It was held that in the 
computation of the time, the 30th 
day of June, 1890, should be excluded. 
Dunn v. Renick, 40 W. Va. 349, 22 
SE 66. 

Computation of time generally see 
Time [38 Cyc 309]. 

40. U. S.—Lewis v. Holmes, 224 
Fed. 410, 140 CCA 8; Beach y. Mos- 
grove, 16 Fed. 305, 4 McCrary 52. 

Ill.—Jackson v. Jackson, 144 Ill. 
274, 33 NE 51, 36 AmSR 427; Lyon 
v. Robbins, 46 Ill. 276. 

Md.—Hitch v. Fenby, 6 Md. 218. 

Mich.—Johnson vy. Shepard, 
Mich. 115. 

Mo.—Murray v. Yates, 73 Mo. 13. 

Oh.—Nolan y. Urmston, 17 Oh. 170. 

Va.—Peirce v. Graham, 85 Va. 227, 
7 SE 189. 

W. Va.—Dunn vy. Renick, 40 W. Va. 
349, 22 SE 66; Core v. Strickler, 24 
W. Va. 689. 

Eng.—Deloraine v. Browne, 3 Bro. 
Ch. 633, 29 Reprint 739. 

[a] Appealability as test.—A de- 
eree may be appealable under the 
statutes, and yet not final within the 
rule that a bill of review must be 
filed within a certain time after final 
decree. Peirce vy. Graham, 85 Va. 
227, 7 SE 189. 

{[b] Where the decree is at first 
nisi, time runs from the time when 
it becomes absolute. Lyon y. Rob- 
bins, 46 Ill. 276. 

{c] Final decree as distinguished 
from subsequent order.—(1l) The 
time runs from final decree and not — 
from the time of a subsequent order. 
Nelson v. Jennings, 2 Patt. & H. 
(Va.) 369. (2) Where a decree is 
final a bill to review it must be filed 
within the prescribed time after its 
rendition, although it complains of 
errors in subsequent orders made 
within the period of limitation. Core ; 
v. Strickler, 24 W. Va, 689. 7 

[d] The date of rendition (1) 
controls; the decree is not deemed 
to relate back to the beginning of the 
term for the purpose of a bill of 
review. Nolan v. Urmston, 17 Oh. 
170. (2) In Hngland the time is 
computed from the date of the de- “il 
cree, and not from the time of the 
enrollment. Deloraine v. Brown, 3 “4 
Bro. Ch. 633, 29 Reprint 739; Scaris- Wy 
brick v. Skelmersdale, 4 Y. & C. 4) 
Exch. 106, 160 Reprint 929- [aff 1 
HB. Le Gas: 267, 9o. Reprint 2481. 

{e] Finality as affected by right 
to open.—(1) Where there is a stat- 
utory right to open a decree until’ 
the expiration of a certain time, the 
decree does not become final for ~ 
the purpose of limitations on a bill ~ 
of review until the expiration of such 
time. Beach vy. Mosgrove, 16 Fed. ; 
305, 1 McCrary 50; Lyon v. Robbins, © 
46 Ill. 276.. (2). But a party maym@ 
nevertheless file a bill of review be- 
fore the expiration of such period. 
Wellington v. Heermans 110 Ill. 564. 

{f] Decree entered on the man- 
date of appellate court.—Where a de- 
cree is entered pursuant to the man- 
date of the supreme court on appeal, 
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riod to the contrary, from tne date of the discovery 
of such matter.*1 According to the variant practice 
in different jurisdictions concerning when a suit in 
equity is deemed to begin,*? the review proceeding 
is deemed to have been begun, for the purpose of 
the appheation of limitations, when the bill is filed,*? 
or upon the issue and service of the subpona.** 
Where leave to file the bill is necessary,*® the suit 
is deemed to be commenced upon the filing of appli- 
cation for such leave,*® but where the bill is im- 
properly filed without leave it will be deemed to be 
properly filed on the date on which leave to file 
it is subsequently granted,‘7 and where the bill is 
based on error apparent, and hence may be filed as 
a matter of right,#® the tendering of a petition for 
leave to file it does not stop the running of limita- 
tions.4? The usual exceptions are generally made in 
favor of persons under disabilities.°° Under special 
circumstances, and in the absence of an arbitrary 
statutory limit, the bill may sometimes be allowed, 
although the usual limitation established by the de- 
cisions has run,°! or the bill may be treated as one 
to enforce the decree,®? although it has been held 


it is final, regardless of whether it 
was final or interlocutory in the 
lower court. Matthews vy. Progress 
Distilling Co., 108 Va..777, 62 SE 924. 
4 minal decrees generally see supra 
41. U. S.—Blandy vy. Griffith, 3 F. 
Cass Now 1,530. ; : 
Ark,—Jackson vy. Becktold, etce., 
Mfg. Co., 97 Ark. 415, 134 SW 629. 
Cal.—San Joaquin, etc., Canal, etc., 
Co. v. James J. Stevinson, Inc., 175 


bill 


. EQUITY 


woman under disability joins 
with others 
by lapse of time, when their inter- 
ests are capable of severance, 
bill will be dismissed as to all. 
v. Watson, 17 Oh. 27. 
the saving clause of the statute of 
limitations, a right to review a de- 
eree is saved to one of the parties 
against whom it is rendered, the ex- 
ception inures to the benefit of all, 
if their rights do not admit of sever- 


who are 
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that the court will not permit the bar to be evaded 
by treating the bill as a statutory application to 
correct errors.°* Delay beyond the usual period 
cannot be excused by obstacles which could have 
been avoided by the exercise of due diligence,*4 
nor by mistake of law,°> and it has been held that 
ignorance of the ground of the bill cannot extend 
an arbitrary statutory limit.°° The fact that the 
bill was filed with leave of court is no answer to 
an objection of the bar of limitations where no 
leave was essential to the right to file it.°7 In so 
far as an appeal suspends the power of the trial 
court to entertain a bill of review,°® it likewise sus- 
pends the running of limitations against the bill;5® 
but the limitation is not tolled where the bill is 
based on matter not presented to the appellate . 
court by the appeal.®° A void order purporting to 
set aside a decree does not suspend the running of 
the time.*? 

Laches. In allowing or denying bills of review, 
a court of equity will, in addition to the limitation 
arising from mere lapse of time, apply the ordinary 
rules in reference to laches.®°? This doctrine is es- 
in a 


55. Holloway v. Safe Deposit, etc., 
barred 


Co., 122 Mad. 620, 90 A 95; Williams 
v. Starkweather, 25 R. I. 77, 54 A 981. 

{a] Mlustrations. — (1) That a 
party thought he could revoke the 
provisions of a consent decree at 
pleasure, and discovered this to be 
error only after lapse of a number of 
years, is not such a discovery of 
facts as to entitle one to an exten- 
sion of time within which such a bill 
must be filed. Holloway v. Safe 


the 
Kay 
(3) Where, by 


Cal. .607,. 166 RP; 338. ance. Massie v. Matthew, 12 Oh. 351. } Deposit, etc., Co., 122 Md. 620, 90 A 
Ida.—Hyde v. Lamberson, 1 Ida. {b] Tacking of disabilities —(1)|95. (2) A foreign executor cannot 
539. One disability cannot be added to | excuse his failure to file a bill of re- 
Ind.—Jenkins vy. Prewitt, 5 Blackf.|another. Mitchell vy. Berry, 1 Metc.| view in proceedings concerning the 
7, 6 Blackf. 237. (Ky.) 602; Wilson y. Schaefer, 107 | estate within the prescribed time by 
Ky.—Talbott v. Todd, 5 Dana 190.| Tenn. 300, 64 SW 208. (2) As disa- | pleading ignorance of the laws of the 


Md.—Hitch v. Fenby, 6 Md. 218; 
Matthews v. Progress Distilling Co., 
108 Va. 777, 62 SE 924. 

42. See Actions § 408. 

43. Nolan v. Urmston, 17 Oh. 170. 

44, Landram v. Jordan, 25 App. 

ep. GC.) 290) ifatl.203)40., S) 56,27. SCt 
oi, DL luiced.w 88]s Webb wv. Pell, 41 
Paige (N. Y.) 564. 
-f{a] Attempt to serve—A bona 
fide attempt to serve a subpoena on 
a bill of review within the time 
limited is a sufficient commencement 
of the suit. Landram vy. Jordan, 25 
App.) (D. C.) 291 . [aff, 203 Us) S. 56, 
27 SCt 17, 51 .L.. ed. 88]; Webb v. 
Pell, 1 Paige (N. Y.) 564. 

45. See infra § 894. 

46. Fraenkl vy. Cerecedo, 216 U. S. 
295, 30 SCt 322, 54 L. ed, 486; Mitchel 
v. Hardie, 84 Ala, 349, 4 S 182. 

47. Camp Mfg. Co. v. Parker, 121 
Fed. 195. 

48. See infra § 894. 

49. Arroyo v. Arrese, 2 Porto 
Rico Fed. 27. 

50. Ill.—Allison v. Drake, 145 Ill. 
500, 32 NE 537; Jackson y. Jackson, 
144 Ill. 274, 383 NE 51, 36 AmSR 427. 

Oh.—Long v. Mulford, 17 Oh. St. 
484, 93 AmD 6388; Trimble v. Long- 
worth, 13 Oh. St. 431; Kay v. Wat- 
son, 17 Oh. 27. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Winchester v. 
Winchester, 1 Head 460. 

Tex.—McAnear_ vy. Epperson, 54 
Tex. 220, 38 AmR 625; Best v. Nix, 
6 Tex. Civ. A. 349, 25 SW 130. 

Va.—Hancock v. Hutcherson, 76 
Va. 609. 

Eng.—Lytton v. Lytton, 4 Bro. Ch. 
458, 29 Reprint 979; Smith v. Clay, 
Ambl. 645, 27 Reprint 419, 3 Bro. 
Ch. 639 note, 29 Reprint 743. 

[a] The privilege is personal (1) 
and will not extend the time of other 
parties not under disability, unless 
necessary to protect those under 
disability. Trimble v. Longworth, 
TomOhe Sta, 43le0 2)e0 Ifa smarried 


bilities cannot be linked together, 
limitations on a bill of review begin 
to run against minor heirs of a 
deceased minor immediately on the 
latter’s death, although they had not 
yet begun to run against the latter. 


Best v. Nix, 6 Tex. Civ. A. 349, 25 
Sw 130. 
[c] Bill prior to removal of dis- 


ability.—A party need not wait for 
the removal of a disability before 
filing a bill of review. Wilson v. 
Schaefer, 107 Tenn. 300, 64 SW 208; 
Stevenson vy. Stevenson, 224 Ill. 482, 
79 NE 608; Winchester v. Winches- 
ter, 1 Head (Tenn.) 460. 

51. Rector v. Fitzgerald, 59 Fed. 
808, 8 CCA 277 [app dism 17 SCt 998 
mem, 41 L. ed, 1178 mem]; Sloan v. 
Sloan, 102 Ill. 581; Brown v. Napper, 
143 Mich. 636, 107 NW 438; Simmons 
v. Conklin, 129 Mich. 190, 88 NW 
625; Barnes v. Kent Cir, Judge, 97 
Mich. 212, 56 NW 599; Sanford v. 
Haines, 71 Mich. 116, 38 NW 777; 
Vaughan v. Black, 63 Mich. 215, 29 


NW 523; Johnson y. Shepard, 35 
Mich. 115. 
[a] Bill as substitute for appeal. 


—When a bill of review is sought to 
be used as a mere substitute for an 
appeal, the bill will not be enter- 
tained after the time for an appeal 
has expired. Roberge v. De Lisle, 
158 Mich. 16, 122 NW 362; Simmons 
v. Conklin, 129 Mich. 190, 88 NW _ 625. 


52. Buckner v. Forker, 7 Dana 
(Ky.) 50. 

53. Amiss v. McGinnis, 12 W. Va. 
371. 

54. Stevenson v. Stevenson, 224 
Ill. 482, 79 NE 608. 

[a] Loss or concealment of files 


by counsel for the adverse party 
was no excuse for failure to file the 
bill within thé usual time, as plaintiff 
could have supplied the files, or 
asked for an order for their produc- 
tion, or filed the bill in time and 
amended it thereafter. Stevenson v. 
Stevenson, 224 Ill. 482, 79 NE 608. 


state. Williams y. Starkweather, 25 
Re 105 40 A931), 

_ 56. Matthews v. Progress Distill- 
ing Co., 108 Va. 924, 62 SE 924 (mis- 
take in decree). 


ee Copeland v. Bruning, 104 Fed. 
58. See infra § £93. ; 
59. Omaha HElectric Light, etce., 


Co, v. Omaha, 216 Fed. 848, 133 CCA 
52; Ensminger v. Powers, 108 U. S. 
292, 2 SCt 6438, 27 L. ed. 732; Blythe 
Co. v. Hinckley, 111 Fed. 827, 49 CCA 
647; Ruley v. Foley, 54 W. Va. 493. 
495, 46 SE 348; Dunbar vy. Dunbar 
5 W. Va. 567. 

[a] An attempted appeal where 
no appeal lies does not stop the run~ 
ning of limitations. . Blythe Co. v. 
Hinckley, 111 Fed. 827, 49 CCA 647. 

{b] Commencement of appeal.— 
(1) In excluding the time of the 
pendency of an appeal in computing 
time limiting a bill of review for 
error of law, does the exclusion be- 
gin at the allowance of the appeal 
or the date of the bond required to 
perfect it, quere? Ruley v. Foley, 54 
W. Va. 498, 46 SE , 348. (PA peel bel 
Ensminger v. Powers, 108 U. S. 292, 
2 SCt 643, 27 L: ed. 732, it is said 
to begin with the bond. Dunbar v. 
Dunbar; SVWeoVa. 56%, 52. Cye 965" 
Aspen Min., ete., Co. v. Billings, 150 
U. S. 31, 14 SCt 4, 37 L. ed. 986, leads 
to this conclusion.” Ruley v. Foley, 


supra. 
60.4 ‘BesthvagNix 64 Dex aClye AY 
349, 25 SW 130; Ruley v. Foley, 54 


W. Va. 493, 46 SE 348. 

{a] Bill for newly discovered evi- 
dence.—The time of the pendency of 
an appeal from a decree is not to be 
excluded in computing the period of 
limitation to a bill of review based 
on newly discovered evidence. Ruley 
v. Foley, 54 W. Va. 493, 46 SE 348. 

61. Central Trust Co. v. Grant Lo- 
comotive Works, 135 U. S. 207, 10 SCt 
736, 34 L. ed. 97. 

62. U. S.—In re Brown, 213 Fed. 
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pecially applicable where the ground of the bill 
But it has been held that it does 
not apply to a bill for error apparent, to which an 
arbitrary period of limitation attaches,®* at least 
in the absence of special circumstances.*® The ques- 
tion of diligence in filing the bill is to be first de- 
termined on the application for leave to file, where 
such leave is required, but may be raised again.°¢ 
Ordinarily it should be presented by demurrer or 


is new matter.®? 


answer.®* 


Acquiescence, waiver, and estoppel. 
be estopped to file a bill of review,°® as where he 
has participated in the proceedings complained of,°® 
or has acquiesced in the decree,’ or has accepted 
Similarly a party cannot have a bill 


its benefits.74 


705, 130 CCA 219 [aff 235 Fed. 407, 
35 SCt 125,'59 Li, ed. 289]; Hendryx 
v. Perkins, 114 Fed. 801, 52 CCA 435; 
Fetmar v. Knox, 50 Fed. 484, 1 CCA 

Ill.—Genz v. Genz, 254 Ill. 161, 98 
NE 272. 

Md.—Presstman v. Mason, 68 Md. 
78, 11 A 764. 

Mich.—Brown v. Napper, 143 Mich. 
636, 107 NW 4388; Ingles y. Bryant, 
117 Mich. 113, 75 NW 442. 

N. J.—Watkinson vy. Watkinson, 68 
N. J. Eq. 632, 60 A 931, 69 LRA 397, 
6 AnnCas 326 [rev 67 N. J. Eq. 142, 
58 A 384]. 

Pa.—In re Michener, 225 Pa. 66, 
73 A 1059; Kachline’s Est., 7 Pa. 
Super. 163; Clothier’s Hst., 4 Pa. Co. 
214; Wainwright’s Est., 16 Phila. 


266. 
R. I.—Williams v. 
24 R. 1.512, 53 A 870. 
Tex.—Myers v. Pickett, 
53, 16 SW 643. 
[a] Knowledge of 
Ignorance of a party 


Starkweather, 
Silex. 


_ attorney.— 
1S no excuse 


when the attorney knew the facts. | 


Presstman v. Mason, 68 Md. 78, 11 
A 764, 

{b] Delay alone is no bar, in the 
absence of circumstances constitut- 
ing laches. Williams Vv. Stark- 
weather, 24 R. I. 512, 53 A 870. 

{c] If the other party suffers no 
disadvantage plaintiff will not be 
charged with laches. Williams v. 
Starkweather, 24 R. I. 512, 53 A 870. 

{d] Rights of innocent persons.— 
The fact that the rights of. innocent 
persons have intervened will be con- 
sidered in passing on complainant’s 
laches. Hopkins v. Hebard, 194 Fed. 
301, 114 CCA 261; Watkinson v. Wat- 
kinson, 68 N. J. Eq. 632, 60 A 931, 
69 LRA 397, 6 AnnCas 326 [rev 67 
N. J. Eq. 142, 58 A 384]. 
reeset aie generally see supra §§ 211- 

63. U. S.—Central Trust Co. v. 

Grant Locomotive Works, 135 U. S. 
207 mem, 10 SCt 736 mem, 34° L. ed. 
97 mem; Dumont y. Des Moines Val- 
ley .R. ‘Co., 131 U:. S. appendix ‘clx, 
25) Lie ed: 520; Sampeyreac vy. : 
7 Pet. 222, 8 L. ed, 665 [aff 27 F. Cas. 
No. 16, 216a, Hempst. 118]; Thomas 
Vv. Brockenbrough, 10 Wheat. 146, 6 
Tae) Odes ts Hopkins v. Hebard, 194 
Fed. 301, 114 OCCA 261°" "Taylor™ Vv. 
Easton, 180 Fed. 363, 103 CCA 509; 
Camp Mfg. Co. v. Parker, 121 Fed. 
195; Halsted v. Forest Hill Co., 109 
Fed. 820; Tilghman v. Werk, 39 Fed. 
680. 

Ala.—Clements v. Clements, 76 S 
855. 

Ark.—Jackson y. Becktold Print- 
., Mfg. Co., 97 Ark. 415, 134 


Cal. —San Joaquin, etc., Canal, etc., 
Co, ‘v. James: J. Stevinson, Inc., 175 


Cal. 607, 166 P 338. 
D. C.—McGowan v. Elroy, 28 App. 
188. 


Ill.— Wieczorek v. Adamski, 114 
Ill. A. 161; Manufacturers Paper Co. 
v. Lindblom, 68 Ill, A. 539. 


Md.—Holloway v. Safe Deposit, 


EQUITY 


A party may 


etc., Co., 122 Md. 620, 90 A 95. 

Mich.—Brown v. Napper, 143 Mich. 
636, 107 NW 438; Day v. Cole, 65 
Mich. 154, 41 NW 505; Thomas v. 
Burt; 52 Mich. gee 12; NW 911, 13 
NW 281. 

Miss.—Woods v. Cheeseborough, 95 
Miss. 63, 48 S 613. 

N. J.—Watkinson vy. Watkinson, 68 
N. J. Eq. 632,:60 A 931, 69. LRA 397, 
6 AnnCas 326 [rev 67 N. J. Eq. 142, 
58 A 384]. 

Pa.—Buck v. Buck, 195 Pa. 373, 45 
Rane Kachline’s Est., 7 Pa. Super. 

Tenn.—Hardwick vy. American Can 
Co) 115° Penni 393) 089" SW i735; °2 
LRANS 1029. 

And see infra § 901. 

“Perhaps in the matter of diligence 
there is no method of procedure in 
which so high a standard is required, 
both in the pleading and the proot, 


to authorize the relief.” act Joaquin, 
etce., Canal,” etc.;* Cov ve James. J: 
Stevinson, Inc., 175 Cal. 607, 612, 166 
P 338, 340. 


64. Manufacturers Paper Co. v. 
Lindblom, 68 Ill. A. 539 

65. Chicago Bldg. Soe. 
DTT 1.7 6: 

66. See infra §§ 894, 908. 

67. See infra § 908. 

68. Presstman vy. Mason, 68 M4. 
78, 11 A 764; Phipps v. Wise Hotel 
Co., 116 Va. 7389, 82-SE' 681. 

{a] Tllustration. — A party is 
estopped to maintain a bill of review 
where he himself has placed it be- 
yond the power of the court to cor- 
rect the decree without injury to 


v. Haas, 


innocent parties. Phipps v. Wise 
Hotel Co., 116 Va. 739, 82 SE 681. 
69. Chancellor v. Spencer, 40 W. 


Va. 337, 21° SE 1011. 

70. Hoffman vy. Knox, 50 Fed. 484, 
1 CCA 365 

Consent decrees see infra § 968. 
eras v. Phelps, 101 Fed. 650, 41 
69. 

Jones y. Zollicoffer, 4 N. C. 
See infra § 899. 

74. Pestel v. Primm, 109 Ill. 353. 

75. U. S.—Ensminger vy. Powers, 
108. Siog92, 2) SCth6437. 27 Lwed. 
732; Blythe Co. v. Hinckley, 111 Fed. 
827, 49 CCA 647; Kimberly v. Arms, 
40 Fed. 548 [app dism 136 U. S. 629, 
16 SCt 1064, 34 L. ed. 557]. 


Fla.—State v. White, 40 Fla. 297, 
24 S 169. 
Ind.—State v. Kolsem, 130 Ind. 


434, 29 NE 595, 14 LRA 566. 

Mass.—Nashua, etc., Corp. v. Bos- 
oy etc., Corp., 169 Mass. 157, 47 NE 
60 

Ne G¥e—=Wield, |v Williamson, 4 
ga Ch. 613: 

Ae C.—Gilchrist v. Buie, 21 N. C. 

Tenn.—Fuller v. Jackson, (Ch. A.) 
62 SW 274; Morton v. Sneed, (Ch. A.) 
39 SW 736. 

W. Va.—McLanahan y. Mills, 73 
W. Va. 246, 80 SE 351; Dunfee v. 
Childs, 59 W. Va. 225, 53 SE 209; 
Ruley v. Foley, 54 W. Va. 493, 46 SE 
348; Maxwell v. Martin, 35 W. Va. 
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to review the dismissal of his former bill at his own 
instance.72_ Also, he may waive his right by failing 
to raise the objections relied on at the proper time.7? — 
A cross bill in the nature of a bill of review is 
too late when an original bill would be so treated."* 
[§ 893] f. After Appeal. As a rule a bill of re- 
view will not lie in the lower court pending an ap- 
peal.7®> But it has been held that this rule does not 
apply to a bill based on newly discovered evidence.*® 
After decision on appeal. 
laid down is that a court of chancery has no juris- 
diction to entertain a bill of review after the de-_ 
cree has been passed on by an appellate court.77 In 
a few cases the broad denial of the power of the 
lower court expressly covers all cases, regardless of 


The rule generally 


384, 14 SE 7. 

See also Bennett v. Bell, 31 S. C. 
Eq. 461 (petition for rehearing); 
Slason v. Cannon, 19 Vt. 219 (where 
the power of the lower court to en- 
tertain a bill of review pending an 
appeal was queried). But see Tom- 
linson vy... Tomlinson, 31 S, C.) Ha. 
300 (where the hearing on appeal 
was stayed in order to allow a peti- 
tion for a rehearing below to be dis- 
posed of). 

[a] Allowance of an appeal not 
prosecuted does not preclude a bill 
go te Gilchrist v. Buie, 21 N. C. 


[b] A prayer for an appeal which 
is not perfected does not prevent a 
bill of review. State v. Kolsem, 130 
Ind. 434, 29 NE 595, 14 LRA 566. 

[c] Intention to abandon the ap- 
peal does not prevent the appeal 
from operating as a bar to a bill of 
review. Kimberly v. Arms, 40 Fed. 
548 [app dism 136 U. S, 629, 16 SCt 
1064, 34 L. ed. 557]. 

76. Jorgenson y. Young, 136 Fed. 
378, 69 CCA 222; Ruley v. Foley, 54 
W. Va. 493, 46 SE 348. 

il Poel Ole Si—Kingsburg v. Buckner, 
134 U. S. 650, 10 SCt 6388, 33 Li. ‘ed. 
1047; Durant y. Storrow, 101 U. S. 
555, "25 L. ed. 961; Southard v. Rus- 
sell, 16 How. 547, 14 L. ed. 1052; 
Franklin Sav. Bank y. Taylor, 53 
Fed. 854, 4 CCA 55 [rev 50 Fed. 289]. 
cite ee v. Blum, 50 Ala. 

Ga.—Booth y. Mohr, 125 Ga. 472, 
54 SE 147; Hall v. Huff, 76 Ga. 337; 
Inman vy. Foster, 72 Ga. 79; Watkins 


v. Lawton, 69 Ga. 671; Rice v. Carey, 
4 Ga. £58. 
Ill.—Glos v. Miller, 273 Ill. 519, 


113 NE 28; Harrigan v. Peoria Coun- 
ty, 262 Tl. 36, 104 NE 172; Karr v. 
Freeman, 166 Ill. 299, 46 NE 717. 
Iowa.—Kinsell v. Feldman, 28 Iowa 
te MeGregor v. Gardner, 16 Iowa 
Ky.—Mitchel y. Berry, 1 Mete. 602; 
Brewer v. Bowman, J. J. Marsh: 
492, 20 AmD 158. 
eset Rees Voi day, 22 (Gilles tp 
iSLTE aoe v. Eldred, 18 Mich. 
N. J.—Marvel v. Endicott, 85 N. J. 
Eq. 52, 95 A 361: 
69 N. Je Eq. 836, "65 A 480; King v. 
St ee 22 N. J. Eq. 551. 
ree Y.— Stafford v. Bryan, 2 Paige 


Pa.—Edmonds v. Chandler, 257 Pa. 
144, 101 A 459; Ricketts v. Capwell, 
241 Pa. 1388, 38 A 319; Felty v. Cal- 
hoon, 147 Pa. 21,523 A 438; George’s 
App., LQ) Pass n2608 Dennison Vv. 
Goehring, 6 Pa. 4023 Martin’s Est., 
21 Pa, Co, 145. 

Tenn.—Cox  v. 


Sneed, (Ch. ‘A.) 39 SW 136: Wallen 
es Sei Lt. Tenn.) Cas. 94; "Thomps. 
as ‘ 


- 
sof. 44508 
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Cook v. Weigley, © 


| 
iy 
I 


Va.—McLanahan vy. Mills, 73 W. _ 


vay 246, 252, 80 SE 351 [cit Cyc]. 
See also Evans vy. Hamlin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the grounds.7§ 


court,’® as where the bill is based 


Mass. 239, 41 NE 267 (where it was 
suggested, although not decided, that 
a bill of review will not lie where 
the final decree has been affirmed 
by the full court, and especially if it 
has been so affirmed by the consent 
of all the parties); Curry v. Burns, 
3 Call (7 Va.) 183 (quere, whether 
the court of chancery could entertain 
a bill of review after decision by the 
court of appeals). 

[a] Affirmance or reversal.—(1) 
“Among the cases cited in Southard 
v. Russell, 16 How. 547, was that of 
Brewer v. Bowman, 3 J. J. Marsh. 
(Ky.) 492, in which the court, after 
observing that the remedy by bill of 
review for errors apparent upon the 
record was analogous to that of a 
writ of error said: ‘Hence, an af- 
firmance in this court upon writ of 
error would bar a bill of review for 
any error which might exist in the 
cecord, but which was not assigned 
nor inquired into by this court. It 
follows that a reversal by this court, 
upon a writ of error (and we per- 
ceive no reason why a reversal upon 
an appeal should not have the same 
effect) with directions how to ren- 
der the decree, and the rendition of 
the decree by the Circuit Court in 
pursuance of the mandates of this, 
would equally bar an attempt by bill 
of review to inquire into errors 
which be on the record, but which 
were not noticed by this court.... 
The decree rendered by the Circuit 
Court conformed to the opinion of 
this court. All attempts, therefore, 
to reach any error apparent upon 
the face of the record, prior to the 
decision of this court, came _ too 
late.’”’ Kingsbury v. Buckner, 134 
W-.. S/.650; 672;.10 SCt°638,.33 Li, ed: 
1047. (2) The rule applies to matters 
covered by a reversal as well as those 


‘included in an affirmance. Hoig v. 
Thrap, 84 Ill. 302; Mitchell v. 
Berry, 1 Metc. (Ky.) 602; Costen’s 


App., 13 Pa. 292; Henry v. Davis, 13 
W. Va. 230. 

[b] Dismissal.—The rule is the 
same on a dismissal of an appeal as 
it is on an affirmance of. the original 
judgment or decree. Hall v. Huff, 76 
Ga. 337; Glos v. Miller, 273 Ill. 519, 
113 NE 29. 

[ce] Jurisdiction of the court can- 
not be questioned after decree on ap- 
peal. Brown v. Haines, 12 Oh. 1. 

{d] Questions merely referred to 
appellate court.—Where under the lo- 
cal practice questions are referred 
to the supreme court but the decree 
is entered in the court below it may 
be reviewed in the latter court. 
Benizen v. Lenior, 11 N. C. 403. 

{e] Prohibition lies to restrain a 
court of chancery from improperly 
entertaining a bill of review after de- 
cision by the appellate court. State 
v. White, 40 Fla. 297, 24 S 160. 

78. Ex p. Knox, 17S. C. 207; Mur- 
phy v. Johnson, i107 Tenn. 552, 64 SW 
$94; Hurt v. Long, 90 Tenn. 445, 16 
SW 968; Wallen v. Huff, 1 Tenn. Cas. 
4, Thomps, Cas. 21;.Cox v. Hartsville 
iBank, (enn. )Ch.\ As) 63). SW 23%; 
Saunders v. Savage, (Tenn. Ch. A.) 
63 SW 218; Fuller v. Jackson, (Tenn. 
Ch. A.) 62 SW 274; Morton v. Sneed, 
(Tenn. Ch. A.) 39 SW 736. See Kin- 
sell v. Feldman, 28 Iowa 497, 499 
(where Wright, J., said: “I was ready 
to hold in McGregor v. Gardner, 16 
Iowa 538, that a bill of this nature 
would not lie (whether for errors ap- 
parent or for newly’ discovered 
facts), either in the District Court 
or this court, after appeal and final 
decree here; and this opinion I still 
entertain. And especially so, when 
the unsuccessful party has_ been 
heard, as in this case, upon his peti- 
tion for rehearing I know of no 


The ‘rule consonant with reason and 
the weight of authority is that the lower court can-_ 
not, even on a bill of review, assume to review 
matters covered by the decision of the appellate 


EQUITY 


on error appar- 


case, nor of any practice, warrant- 
ing a bill of review under such cir- 
cumstances. But, without commit- 
ting the other members of the court 
to this view (and because they are 
not, I will not further discuss it), I 
state that we are all prepared to hold 
that the demurrer was properly sus- 
tained upon another ground’’). 

79. Harrigan v. Peoria County, 
262 Ill. 36, 104 NE 172; McLean v. 
Nixon, 18 B. Mon. (Ky.) 768. And 
see cases infra note 80. 

80. U. S.—Gaines v. Caldwell, 148 
Un ‘S228, 134 SCtwr eli 37 Ts eds 4325 
Kingsbury v. Buckner, 134 U. S. 650, 
10 SCt 638, 33 L. ed. 1047; Southard 
v. Russell, 16 How. 547, 14 L. ed. 
1052; Keith vy. Alger, 124 Fed. 32, 
59 CCA 552; Franklin Sav. Bank v. 
Taylor, 58 Fed. 854, 4 CCA 55; Kim- 
berly v. Arms, 40 Fed. 548 [app dism 
Berle S. 629, 16 SCt 1064, 34 L. ed. 
Sa 

Ala.—Stallworth y. Blum, 50 Ala. 


Ark.—Stone vy. Fayetteville Sewer 
Impr. Dist. No. 1, 107 Ark. 405, 155 
SW 99; Meyer v. Johnson, 60 Ark. 
50, .28 SW 797; Jacks v. .Adair, 33 
Ark. 161. 

Cal.—San Francisco Say., ete., Soc. 
v. Thompson, 34 Cal. 76. 

Fla.—Sitate y. White, 40 Fla. 297, 
24 S 160. 

Ga.—Burke v. White, 141 Ga. 72, 
80 SE 311; Hall v. Huff, 76 Ga. 337; 
Inman v. Foster, 72 Ga. 79; Watkins 
v. Lawton, 69 Ga. 671; Rice v. Carey, 
4 Ga. 558. 

Ill.— Glos v. Miller, 273 Ill. 519, 
113 NE 29; Harrigan vy. Peoria Coun- 
ty, 262 Ill. 36, 104 NE 172; Hultberg 
v. Anderson, 252 Ill. 607, 97 NE 216; 
Karr v. Freeman, 166 Ill. 299, 46 NE 
717; Senaefer v. Wunderle, 154 Ill. 
577, 39 NE 623. 

Iowa.—Kinsell v. Feldman, 28 Iowa 


497; McGregor v. Gardner, 16 Iowa 
538. 

Ky.—Mitchell v. Berry, 1 Mete. 
602; McLean y. Nixon, 18 B. Mon. 


768; Tharp v. Cotton, 7 B. Mon. 636; 
Bleight v. MclIlvoy, 4 T. B. Mon. 142; 
Brewer vy. Bowman, 3 J. J. Marsh. 
492, 20 AmD 158. 

Md.—Safe Deposit, etc., Co. v. Git- 
tings, 102 Md. 456, 62 A 1030, 4 
LRANS 865, 5 AnnCas 941; Pinkney 
v. Jay, 12 Gill & J. 69. 

Mass.—Mulrey v. Carberry, 204 
Mass. 378, 90 NE 576; Nashua, etc., 
Corp. v. Boston, ete., Corp., 169 Mass. 
157, 47 NE 606; Evans v. Hamlin, 164 
Mass. 239, 41 NE 267. 

Mich.—Ryerson vy. Eldred, 18 Mich. 
490. 

N. J.—Marvel v. Endicott, 85 N. J. 
Bq. 52, 95 A 361, 81 N. J. Eq. 378, 87 
A 230; Putnam y. Clark, 35 N. J. Eq. 
145; Jewett v. Dringer, 31 N. J. Eq. 


586. 
N. CG.—Farrar v. Staton, 101 N. C. 
TSM SIs) Od) Perry, Ve | DUDper, ih 


N. C. 380. : y 

Pa.—Felty v. Calhoon, 147 Pa. 27, 
23 A 488; Dennison v. Goehring, 6 
Pa. 402. Compare Parker’s App., 61 
Pa. 478. 


SCE fe pn Knox, lian cummed: 
Perkins v. Lang, 6 S. C. Eq. 30 note; 
Haskell y. Raoul, 6 S. C. Eq. 22. 

vVt.—Stevens v. Dewey, 27 Vt. 638. 

Va.—Shepherd y. Chapman, 21 SE 
468; Lore v. Hash, 89 Va, 277, 15 SE 
549; Campbell v. Campbell, 22 Gratt. 
(63 Va.) 649; Campbell v. Price, 3 
Munf. (17 Va.) 227; Winston v. John- 
son, 2 Munf. (16 Va.) 305; McCall 
v. Graham, 1 Hen. & M, (11 Va.) 13. 

W. Va.—McLanahan v. Mills, 73 
W. Va. 246, 80 SE 351; Dunfee v. 
Childs, 59 W. Va. 225, 53 SE 209; 
Dingess v. Marcum, 41 W. Va. 757, 
24 SE 624; Dunn v. Renick, 40 W. 
Va, 349, 22 SE 66; Davis Sewing 
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ent,®° but that as to matters not covered by the 
appellate court’s decision a subsequent bill of re- 
view may lie,°+ as where new matter constitutes 
the ground of the bill.®? 
to whether application for leave to file the bill must 


There is some conflict as 


Mach. Co. y. Dunbar, 32 W. Va. 335, 
Aye 237; Henry v. Davis, 13 W. Va. 
Meaning of error apparent.— 
apparent within this rule 
means such error as appears on the 
face of the proceedings, which in- 
cludes all that was included in the 
issues. MitcHell y. Berry, 1 Metc. 
(Ky.) 602; Brewer v. Bowman, 3 
J. J. Marsh. (Ky.) 492, 20 AmD 158; 
Bleight v. McIlvoy, 4 T. B. Mon. (Ky.) 
142; Edmonds y. Chandler, 257 Pa. 
144, 101 A 459; Dingess v. Marcum, 
41 W. Va. 757, 24 SE 624; Henry v. 
Davis, 13 W. Va. 230. 

{b] As dependent on parties.— 
Where the record of a cause has 
been reviewed on appeal or writ of 
error and found to be free from 
error, it will not be again reviewed 
on a bill of review where such bill 
is filed by the same party who was 
appellant or plaintiff in error in the 
former proceeding. Glos v. Miller, 
273 Ill. 519, 113 NE 29. 

81. Burke v. White, 141 Ga. 72, 
80 SE 311; McLean y. Nixon, 18 B. 
Mon. (Ky.) 768; Mulrey y. Carberry, 
204 Mass. 378, 90 NE 576; Young’s 
App., 99 Pa. 74. 

[a] Where the appeal is dis- 
missed for want of jurisdiction be- 
cause of failure to file a bill of ex- 
ceptions, a bill of review in the lower 
court is not barred. Burke y. White, 
141 Ga. 72, 80.SE 311. 

[b] Mattcrs of law not presented 
on appeal.—A bill of review lies in 
order to show occurrences at and 
after the trial which prevented the 
appellant from presenting certain 
matters of law on the appeal. Mul- 
rey v. Carberry, 207 Mass. 390, 93 NE 


796. 

82. U. S.—Southard v. Russell, 16 
How. 547, 14 L. ed. 1052; Omaha 
Electric Light, ete., Co. v. Omaha, 
216 Fed. 848, 133 CCA 52; Keith v. 
Alger, 124 Fed. 32, 59 CCA 552; In 
re Gamewell Fire-Alarm Tel. Co., 73 
Fed. 908, 20 CCA 111; Franklin Sav. 


Bank v. Taylor, 53 Fed. 854, 4 CCA 
55; Watson y. Stevens, 53 Fed. 31, 
3 CCA 411; Kimberly v. Arms, 40 


Fed. 548 [app dism 136 U. S. 629, 16 
SCt 1064, 34 L. ed. 557]. 

Ark.—Stone v. Fayetteville Sewer 
Impr. Dist. No. 1, 107 Ark. 405, 155 
SW 99; Greer v. Turner, 47 Ark. 17, 
14 SW 883; Jacks v. Adair, 33 Ark. 
161. f 

Fla.—Reynolds v. Florida, ete. R. 
Co. 442) Mal 387 28" 'S, 861 *atherss 
U. S. 471, 22 SCt 176, 46 L. ed. 283]; 
State v. White, 40 Fla. 297, 24 S 160; 
Bloxham v. Florida Cent., etc., KR. 
Co., 39 Fla. 243, 22 S 697; Finlayson 
vy. Lipscomb, 15 Fla, 558. 

Ga.—Hall yi Huff,’ 76-Ga: 337. 

Ill. Hultberg v. Anderson, 252 Ill. 
607, 97 NE 216; Schaefer v. Wun- 
derle, 154 Ill. 577, 39 NE 623; Bell v. 
Johnson, 111 Ill. 374. 

Iowa.—Kinsell v. Feldman, 28 Iowa 
497; McGregor v. Gardner, 16 Iowa 


538. 
Ky.—Beazley v. Mershon, 6 Bush 


424; McLean vy. Nixon, 18 B. Mon. 
768; Bush v. Madeira, 14 B. Mon. 
212; Singleton v. Singleton, 8 B. 
Mon. 367. 


Md.—Safe Deposit, etc., Co. v. Git- 
tings, 102 Md. 456, 62 A 1030, 4 
LRANS 865, 5 AnnCas 941; Pinkney 
v. Jay, 12 Gill & J. 69; Luckett v. 
White, 10 Gill & J, 480. 

Mass.—Crocker  v. 198 
Mass. 401, 84 NE 476. ? 

Miss.—Hall v. Waddill, 78 Miss. 16, 
27 S 936, 28 S 881. 

N. J.—Putnam v. Clark, 35 N. J. 
Eq. 145. 

S| G—Carr v. Green, 9 S: C. Ha. 
405; Perkins. v. Lang, 6 S. C. Ea. 
30 note. 


Crocker, 
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be made to the appellate or to the lower court.** 

g. leave to File Bill. The necessity 
of leave to file a bill of review originated in rules 
of practice adopted by the English courts of chan- 
cery,** probably having been entered up from time 
to time as experience suggested their propriety or 
In some jurisdictions in 
this country, at least according to the earlier prac- 
tice, leave was required regardless of the ground 
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dictated their necessity.®® 


Va.—Durbin v. Roanoke Bldg. Co., 
108 Va. 468, 62 SE 339; Shepherd 
v. Chapman, 21 SE 468; Reynolds v. 
Reynolds, 88 Va. 149, 138 SE 395, 598; 
Connolly y. Connolly, 32 Gratt. (73 
Va.) 657; Campbell v. Campbell, 22 
Gratt. (63 Va.) 649; McCall v. Gra- 
ham, 1 Hen. & M. (11 Va.) 13; Curry 
VeuBburns, i3eCally. Gi Vas: 183. 

W. Va.—Dingess y. Marcum, 41 
W. Va. 757, 24 SH 624; Davis Sewing 
Mach, ..Co.. v.., Dunbar,.’32, W.: Va..335, 
9 SE 237; Henry vy. Davis, 13 W. Va. 
230. 

[a] Reason for rule—(1) “In 
Gale v. Nickerson, 144 Mass. 415, 11 
NE 714 it was said: By entertain- 
ing a motion for a new trial, the 
Probate Court does not overrule the 
decision of this court; it decides that, 
by reason of newly discovered evi- 
dence, a new case is made out which 
this court has never passed upon, It 
will be a more convenient practice 
that such motions should be first 


heard in the Probate Court.’ Crocker 
v. Crocker, 198 Mass. 401, 407, 84 
NE 476. (2) “Such a bill does not 


seek a revising of the decree, but 
proceeds to a new decree upon new 
evidence.” Omaha Electric Light, 


etc., Co. v. Omaha, 216 Fed. 848, 853, 
133 CCA. 52. 
[b] Affirmance orreversal.—‘‘More- 


over our predecessors distinctly de- 
cided in Pinkney v, Jay, 12 Gill & J. 
69, that a bill of review for newly 
discovered evidence will lie in the 
lower Court after affirmance on ap- 
peal, and we know of no principle 
which would discriminate in this re- 
gard between an affirmance and a re- 
versal of the decree of the lower 
Court.” Safe Deposit, etc., Co. -v. 
Gittings, 102 Md, 456, 462, 62 A 1030, 
4 LRANS 865, 5 AnnCas 941, 

[c] Cumulative evidence.—Where, 
on the first hearing of a suit, it 
was held on appeal that there was 
no evidence at all on a certain issue, 
a bill of review founded on after- 
discovered evidence on that issue 
should not be refused on the ground 
that the evidence is cumulative. Dur- 
bin v. Roanoke Bldg. Co., 108 Va. 
468, 62 SE 339. 

[a] Performance in ignorance of 
appeal is not ground. Costen’s App., 
W3HRa noe: 


83. See infra § 894. 
84, Edmondson v. Moseby, 4 J. J. 
Marsh. (Ky.) 497. 


Bacon’s Ordinance see infra § 899. 

Objection to filing without leave 
see infra § 909. 

Necessity for leave to file original 
bill in nature of bill of review sce 


infra § 929 

85. Edmondson vy. Mosely, 4 Aout 
Marsh. (Ky.) 497. 

86. Heermans v. Montague, (Va.) 


20 SE 899; Quarrier vy. Carter, 4 Hen. 
& M. (14 Va.) 242; Ellzey v. Lane, 
2 Hen. & M. (12 Va.) 589 note; Riggs 
v. Huffman, 33 W, Va. 426, 10 SE 795; 
Amiss v. McGinnis, 12 W. Va. 371; 
Thompson v. Edwards, 3 W. Va. 659. 

[a] Reason of rule.—‘“‘While it is 
unquestionably true that a bill of 
review for after-discovered matter 
can only be filed with leave of the 
court, it has been repeatedly laid 
down, but without any sufficient rea- 
son, that a bill of review for error 
apparent on the face of the decree 
may be filed without leave of the 
court. There can, in the nature of 
things, be no good reason for this 
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distinction. ... The only safe rule, 
and the rule that applies alike to 
every bill of review, to any petition 
that may be treated as a bill of re- 
view, and to every petition to rehear 
an interlocutory decree, is that it 
must be filed with leave of court. In 
no other way can the trial courts 
protect the records from becoming 
Overburdened with irrelevant and 
vexatious matter, which in too many’ 
cases, in the form of bills of review 
or petitions for rehearing, only serves 
the purposes of confusion and delay.” 
Heermans v. Montague, (Va.) 20 SH 
899, 903. 

87. See statutory provisions and 
rules of court; and Planters’, etc., 
Bank y. Dundas, 10 Ala. 661; Salliotte 
v. Williams, 130 Mich, 36, 89 NW 584; 
Murray v. Ingersoll, 100 Mich. 286, 59 
NW 140; Dodge. v. Northrop, 85 Mich. 
243, 48 INW 505; Burt v. Thomas, 49 
Mich, 462, 12 NW 911, 13 NW 818; 
Dunfee v. Childs, 45 W. Va. 155, 30 
SE 102. 

{a] West Virginia statute.—Code 
(1891) e 138, § 5, providing that “a 
court or judge allowing a bill of 
review may award an injunction to 
a decree to be review,’ does not nec- 
essarily meaa that leave must be 
had in all cases, but may reason- 
ably be construed to require applica- 
tion for leave only where plaintiff in 
the bill desires an injunction. Dun- 
ape v. Childs, 45 W. Va. 155, 30 SE 
102. 

[b] Indiana statute—Under 2 
Rev, St. 165, no leave was necessary 
where the bill was based on newly 
discovered matters of fact affecting 
the claim, as distinguished from new- 
ly discovered evidence bearing on the 
issues already tried. Hall v. Palmer, 


18 Ind... 5. 

88. U. S.—Davis v. Speiden, 104 
U. S. 83, 26 L. ed. 660; Ricker v. 
Powell, 100 U. S. 104, 25-L. ed. 527; 


Whiting v. U. S. Bank, 13 Pet. 6, 
10 L. ed. 33; Farmers’, etc., Bank v. 
Arizona Mut. Sav., etce., Assoc., 220 
Ped.il, 1) 1385(CCA 577) [affs 217" Fed: 
640]; Omaha Plectric Light, ete., Co. 
v. Omaha, 216 Fed. 848, 183--CCA 
52; In re Brown, 213 Fed. 701 [213 
Fed. 705,°130: CCA 219 (aff 235 U.S. 
407, .35.:SCt »125,. 59 >.) ed: 289)1]; 
Lewis v. Holmes, 194 Fed. 842, 116 
CCA 408; Hopkins y. Hebard, 194 
Fed. 301, 114 CCA 261; Acord v. 
Western Pocahontas Corp., 156 Fed. 
989 [aff 174 Fed. 1019, 98 CCA 625]; 
Copeland v. Bruning, 104 Fed. 169; 
Massie v. Graham, 16 F. Cas. No. 
9,263, 3 McLean 41; Ross v. Prentiss, 
ae KF. Cas. No. 12,078, 4 McLean 
Ark.—Byrkett v. Grand Lodge, I. 
O, O. F.,. 181 Ark. 476, 199 SW 534; 
Long v.:.Long, 104 Ark. 562, 149 
SW 662; State Fair Assoc. v. Terry, 
74 Ark. 149, 85 SW 87; Wood vv. 
Wood, 59 Ark. 441, 27 SW 641, 43 
AmSR 42, 28 LRA 127; Cornish v. 
Keesee, 21 Ark, 528. 
Sa C.—McGowan vy. Elroy, 28 App. 
Tlii.—Harrigan vy. Peoria County, 
262 Ill. 36, 104 NE 172; Glos v. Peo. 
259 Ill. 332, 102 NE 763, AnnCasi1914C 
119; Schaefer v. Wunderle, 154 Ill. 
577, 39 NE 628; Ropiequet v. Knebel- 
kamp, 194 Ill. A, 268; Karsten v. Win- 
kelman, 126 Ill. A, 418. 
‘Ky.—Berry v Stockwell, 10 B. Mon. 
299; Bleight v.. MclIlvoy, 4 T. B 
Mon. 142; 


Edmondson y. Moseby, 4 
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of the bill,8* and such leave may, of course, be re- 
quired by statute or court rule.$7 
to the generally prevailing practice both in this 
country and in England no leave to file is necessary 
where the bill is based on error apparent.§® 
the matters relied on are not apparent of record, 
leave to file the bill is always required,®® as where 
the bill is based on newly discovered evidence.®° 
Leave is necessary also where the bill sets up both 


But according 


J. J. Marsh, 497. 
By arr iH cole v. Balcom, 11 Gray 
ane ohn Deca v. Denson, 33 Miss.. 
N. J.—Adams v. Adams, 77 N. J. Eq. 
123, 79 A 683; Buckingham y. Corn- 
ing, 29 N.. J. Eq. 238. 
N. Y.—Webb v. Pell,’1 Paige 564. 
N. C.—Kenon y. Williamson, 2 WN. 
C350: 
Oh.—Way v. Hillier, 16 Oh. 105; St. 
Clair v. Piatt, Wright 532. 
Pa.—Priestley’s App., 127 Pa. 420, 
17 A 1084, 4 LRA 5038; Fidelity Ins., 


etc., Co.’s App., 3 Walk. 185; Ken- 
nedy’s Est., 15 Fa. Co. 494. 5 
R. I.—Leach y. Jones, 11 R. I. 386. 


Tenn.—Puryear_ v. Puryear, 5 
Baxt. 640; Saunders y. Gregory, 3 
Heisk. 567; Colville v. Colville, 9 
Humphr. 524; Dillon vy. Davis, 3 Tenn, 
Ch. 386. 


Fe vee .—Barnum vy. McDaniels, 6 Vt. 
‘ 
W. Va.—Dunfee y. Childs, 45 W. 


Va. 155, 30 SE 102; West v. Shaw, 32 
W.Va. 195,.9:. SE. 81. 

[a] In West Virginia.—The early 
practice was to require leave in all 
eases, but the later ruling is that it 
is not necessary where the bill is 
based on error apparent. Dunfee vy. 
Childs, 45 W. Va. 155, 30 SE 102; 
Riggs y. Huffman, 33 W. Va. 426, 10 
SE 795. 

89. Byrkett v. Grand Lodge, I. O. 
QO. F181 Ark, 476)'199\ “SW 5343 
Johnson y. Offutt, 9 D. C. 168; Rowan 
v. Shawneeton First Nat. Bank, 112 
Ill, A. 434; Kearns vy. Kearns, 70 N. 
J. Eq. 488, 62 A 305. 

90. U. S.—Barton y. Barbour, 104 
Us, So i226, 26 L. ed. 6725) Ricker vy: 
Powell, 100 U. S. 104, 25 L. ed. 527; 
Thomas y. Brockenbrough, 10 Wheat. 
146, 6 L. ed. 287; Acord v. Western 
Pocahontas Corp., 156 Fed. 989 [aff 
174 Fed. 1019, 98 CCA 625]; Birds- 
boro Steel Fdy., ete., Co. v. Kelley. 
147 Fed. 718, 78 CCA 101; Kelley v. 
Diamond Drill, ete., Co., 142 Fed. 868 
{aff 147 Fed. 718, 78 CCA 101]; Camp 
Mie Coss val Barker, 2201 Ped ail 96: 
Copeland vy. Bruning, 104 Fed. 169; 


Massie v.. Graham, 16 F. Cas. 
No. 9,268, 3 McLean 41; Ross v. 
Prentiss, 20 F. Cas. No. 12,078, 4 
McLean 106. 

Ala.—Caller vy. Shields, 2 Stew. & 
Pietht. 

Ark.—EPyrkett vy. Grand Lodge, I. 
O. O. F., 181 Ark. 476, 199 SW 534; 


Long v. Long, 104 Ark. 562, 149 SW 
662; Terry v. Logue, 97 Ark. 314, 133 
SW 11385; Smith v. Rucker, 95 Ark. 
517, 129 SW 1079, 30 LRANS 1030; 
State Fair Assoc. v. Terry, 74 Ark. 
149, 85 SW 87; Webster v. Diamond, 
36 Ark. 532; Jacks v. Adair, 33 Ark. 
161; Evans v. Parrott, 26 Ark. 600; 
Cornish y. Keesee, 21 Ark, 528. Com- 
pare Woodall v. Moore, 55 Ark. 22, 
17 SW 268. 

D. C.—McGowan v. Elroy, be éipp- 
188; Johnson vy. Offutt, 9 D. C. 

Fla. —Reynolds v. Florida ° ‘Coat, 


ete. R. Co. 42 Fla. 387, 28 §S 861 
[aff 183 U. S. 471, 22 SCt 176, 46 L. 
ed, 283]. 


wipe .—Hyde v. Lamberson, 1 Ida. 

Ill. Harrigan v. Peoria County, 
262 Ill. 36, 104 NE 172; Glos v. Peo., 
259 Ill, 332, 102 NE 763, AnnCas1914C 


119; Cole v. Littledale, 164 Til. 630, 
lh nie 969; Schaefer v. Wunderle, 


577, 39 NE 623; Adamski v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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error apparent and new matter.®1 


shown by extrinsie evidence.®* 
Mode of procedure. 


Wieczorek, 170 Ill. 373, 48 NE 951 
[aff 66 Ill. A. 582]; Garlick v. Joliet 
Mutual Loan, etc., Assoc., 187 Ill. A. 
5415 Griswold vy. Heinroth, 154 Ill. A. 
124; Karsten v. Winkelman, 126 Ill. 
A. 418; Lancaster v. Springer, 126 
Ill. A, 140; Rowan v. Shawneeton 
First Nat. Bank, 112 Ill. A. 434. 

Ky.—Edmondson y. Moseby, 4 J. J. 
Marsh.:. 497; Bleight v. McIlvoy, 4 T. 
B. Mon. 142. 

Md.—Lanahan y. Lanahan, 110 Md. 
173, 72 A 672; Burch v. Scott, 1 Gill 
& J. 393; Hollingsworth v. McDonald, 
2 Harr. & J. 230, 3 AmD 545; Pfeltz 
v. Pfeltz, 1 Md. Ch. 455. 

Sek ated v. Balcom, 11 Gray 


Mich.—Dodge v. Northrup, 85, Mich. 
243, 48 NW 505. 
Pees pp auehan v. Cutrer, 49 Miss. 

N.. J—Adams vy. Adams, 77 N. J. 
Bq. 123, 79 A 683; Watkinson v. Wat- 
kinson, 68 N. J. Eq. 632, 60 A 931, 69 
LRA 397, 6 AnnCas 326 [rev 67 N. J. 
Eq. 142, 58 A 384]; Buckingham -y. 
Corning, 29 N. J. Eq. 238. 

N. Y.—Pendleton v. Fay, 3 Paige 
204; Webb v. Pell, 1 Paige 564. 

N. C.—Kenon y. Williamson, 2 N. 


Gi 3350; 
Oh.—Way v. Hillier, 16 Oh. 105; 
St. Clair v. Piatt, Wright 532. 
Pa.—Fidelity Ins., ete., Co.’s App., 
3 Walk. 185; Fidelity. Ins., ete., Co. 
v. Gould, 12 WklyNC 63. 
S. C.—Simpson v. Watts, 27 S. C. 
Eq. 364, 62 AmD 392. 
Teun.—Heiskell v. Galbraith, (Ch. 
A.) 59 SW 346; Finley v. Taylor, 8 
BEX bi be o (3 ROU GIL ive aacket. 47 
Coldw. 563; Winchester v. Win- 
chester, 1 Head 460; Frazer v. Sypert, 
5 Sneed 100; Colville v. Colville, 9 
Humphr. 524; Knight v. Atkisson, 2 
Tenn. Ch, 884; Saunders v. Savage, 
(Ch. A.) 63 SW 218; Berdannatti v. 
Sexton, 2 Tenn. Ch. 699. 
Va.—Heermans y. Montague, 20 SE 
899; Hatcher v. Hatcher, 77 Va. 600; 
Hill v. Bowyer, 18 Gratt. (59 Va.) 364. 


W. Va.—Dunfee v. Childs, 45 W. 
Va. 155, 30 SE 102; Davis Sewing 
‘Mach. Co, v. Dunbar, .32 W. Va. 


305, 9 SE 237. 

Wis.—Crowns v. Forest Land Co., 
102 Wis. 97, 78 NW 433. ; 

[a] A supplemental bill in the na- 
ture of a bill of review, based on 


newly discovered evidence, requires 
leave to file it. Thompson v. Schen- 
ectady R. Co., 119 Fed. 634 [rev 


on other grounds 131 Fed. 577, 65 
CCA 325]; Karsten v. Winkelman, 
126 Ill. A. 418; Ft. Wayne Electric 
Corp. v. Franklin Electric Light Co., 
Pie Nes a. | a. 16,041. A> 666n Laff 958 
N. J. Eq. 543, 43 A 650]. 

91. U. S.—Armes v. Kimberly, 136 
U.. S. 629 mem, 10 SCt 1064 mem, 34 
L. ed. 557 mem; Ricker v. Powell, 
100 U. S. 104, 25 L. ed. 527; Acord 
v. Western Pocahontas Corp., 156 
Fed. 989 [aff 174 Fed. 1019, 98 CCA 
625]. 

D, C.—McGowan v. Elroy, 28 App. 
188. 

Tll.— Harrigan vy. Peoria County, 
262 Ill. 36, 104 NE 172; Glos v. Peo., 
259 Ill. 332, 102 NE 763, AnnCas1914C 
119; Adamski v. Wieczorek, 170 Ill. 
373, 48 NE 951; Cole v. Littledale, 
164 Till. 630, 45 NE 969; Schaefer v. 
Wunderle, 154 Ill. 577, 39 NE 623; 
Hoig v. Thrap, 84 Ill. 302; Griggs v. 
Gear, 8 Ill. 2. 

Mich.—Murray vv. 100 
Mich. 286, 59 NW 140. 

Tenn.—Puryear v. Puryear, 5 Baxt. 
640. y 
- [a] Separate leave.—If part of the 
pill requires leave to file it, and part 


Ingersoll, 


The same is true 
where fraud, being considered to be a ground for a 
bill of review, is joined with newly discovered 
evidence as the grounds of the bill,°? or must be 


é Generally an application for 
leave is made by petition,®® supported by affida- 


EQUITY © 
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vits,°® and on notice to the adverse party to show 
cause why the application should not be granted.%7 
The moving papers must clearly and definitely pre- 
sent to the court the new matter relied on as 


ground for the review,®® and show that it conforms 


does not require leave, the bill can- 
not ke separated and leave granted 
as to part of the grounds and re- 
fused as to the others. Armes v. 
Kimberly, 1386 U. S. 629, 10 SCt 1064, 
34 L. ed. 557. 

92. See infra § 899. 

98. Harrigan v. Peoria County, 262 
Ill. 36, 104 NE 172; Shaefer v. Wun- 
derle, 154 Ill. 577, 39 NE 623; Lan- 
caster v. Springer, 126 Ill. A. 140; 
Rowan v. Shawneeton First Nat. 
Bank; 212), 0lle vA, (434: Kearns <v. 
Kearns, 70 N. J. Eq. 483, 62 A 305. 

94. Elliott v. Balcom, 11 Gray 
(Mass.) 286; Kearns y. Kearns, 70 N. 
J. Eq. 488, 62 A 305. 

95. U. S.—WNickle v. Stuart, 111 U. 
Sr) 776;)-4 SCt «700; 28. Li. ied... 599. 
Dexter v. Arnold, 7 F. Cas. No. 3,856, 
5 Mason 303. 

Ala.—Caller y. Shields, 2 Stew. & 
Prat, 

Ark.—State Fair Assoc. y. Terry, 
74 Ark. 149, 85 SW 87. 

‘ paar BOLE v. Balcom, 11 Gray 

86:5 4 
N. J.—Watkinson v. Watkinson, 68 
N. J. Eq. 632, 60 A 931, 69 LRA 397, 6 
AnnCas 326 [rev 67 N. J. Eq. 142, 
58 A 384]. 

N. C.—Kenon y. Williamson, 2 N. 
C..350. 

Tenn.—Long v. Granberry, 2 Tenn. 
Ch. 85. 

Wis.—Parish vy. Marvin, 15 Wis. 
247, 

[a] Bill and petition combined.— 
A bill may be drawn so as to serve 


the purpose of both a bill and peti-, 


tion, and so presented to the court 
for leave to file. Hardwick v. Amer- 
ican Can Co., 115 Tenn. 393, 89 SW 
735, 7386, 1 LRANS 1029; Long vy. 
Granberry, 2 Tenn. Ch. 85. 

96. U.S.—Page v. Holmes Burglar 
Alarm Tel. Co., 2 Fed. 330, 18 Blatchf. 
118. : 


Hl Mizas* y..-b1zas,s Usa ell 132) 
55 NE 673; Schaefer v. Wunderle, 154 
Tll. 577, 39 NE 623; Griswold v. Hein- 
roth, 154 Ill. A. 124. . 

'Md.—Lanahan vy. Lanahan, 110 Md. 
176, 72) A672. 

N. J.~Watkinson y. Watkinson, 68 
N. J. Eq. 632, 60 A 931, 69 LRA 397, 
6 AnnCas 326 [rev 67 N. J. Eq. 142, 
ae 384]. 


ty. == Wilkinson 2 ys.) Parish. 3 
Paige 653. 
Tenn.—Colville v. Colville, 9 
Humphr. 524; Berdanatti v. Sexton, 
2 Tenn. Ch. 699 


Va.—Crauford v. Smith, 93 Va. 623, 
23 SE 235, 25 SE 657; Diamond State 
Iron Co. v. Alex K, Rarig Co., 93 Va. 
595, 25 SE 894; Norfolk Trust Co. 
v...Koster, 78 Va. 413; . Hatcher .v. 
Hatcher, 77 Va. 600; Whitten v. Saun- 
ders, 75 Va. 568; Carter v. Allan, 21 
Gratt. (62 Va.) 241. : 

W. Va.—Wethered v. Elliott, 45 
W. Va. 4386, 32 SE 209. 

[a] Requisites of affidavit.—(1) 
The affidavit must be positive, and 
not merely upon information and be- 
lief. Page v. Holmes Burglar Alarm 
Tel. Co., 2 Fed. 330, 18 Blatchf. 118; 
Schaefer v. Wunderle, 154 Ill. 577, 39 
NE 623. (2) “Only the applicant him- 
self can state whether he was ig- 
norant of the particular facts pre- 
vious to the decree, and that he used 
the necessary diligence to bring his 
application within the law.” Berdan- 
atti v. Sexton, 2 Tenn. Ch. 699, 705. 

[b] A telegram cannot be filed in 
lieu of an affidavit in support of a 
petition for leave to file a bill of 
review on the ground of newly dis- 
covered evidence. Elzas v. Elzas, 183 
Tll. 132, 55 NE 673 [aff 83 Ill. A. 
519]. 


to all the requirements of new matter as a ground 
for a bill of review.°? 


Counter affidavits may be 


[c] Overcoming answer.—Where 
plaintiff in a suit in equity seeks a 
review for newly discovered evidence, 
his verified bill accompanied by tne 
affidavit of the proposed new. witness 
setting forth his testimony and de- 
claring his willingness to testify, ful- 
fills the requirement that an answer 
under oath requires at least the tes- 
timony of two witnesses, or of one 
witness and corroborating circum- 
stances to overcome it. Becker vy. 
Johnson, 111 Va. 245, 68 SE 986, 

97. Thompson y. Schenectady R. 
Co., 119 Fed. 634; State Fair Assoc. 
v. Terry, 74 Ark. 149, 85 SW 87; Peo. 
v. Huron Cir. Judge, 40 Mich. 166; 
Love v. Blewit,, 21 N. GC. 108. 

[a] Discretion of court.—Whether 
notice shall‘ be given of an applica- 
tion to file a supplemental bill in the 
nature of a bill of review is discre- 
tionary with the court. Thompson 
v. Schenectady R. Co., 119 Fed. 634 
[rev on other grounds 131 Fed. 577, 
65 CCA 325]. # 

98. U. S.—Nickle v. Stuart, 111 
U. S. 776, 4. SCt 700, 28 L. ed. 599; 
Acord vy. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 
CCA 625]; Keith vy. Alger, 124 Fed. 
32, 59 CCA. (562; Dexter. vi. Arnold 
7. F.. Cas, No. 3,856, 5 Mason 303% 
Massie vy. Graham, 16 F. Cas. No. 
9,263, 3 McLean 41. ; 
Ty ect a aa vy. Diamond, 36 Ark. 
Ill.—El1zas v. Elzas, 183 Ill. 132, 55 
NE 673; Schaefer vy. Wunderle, 154 
Ill, 577, 39 NE 623. 

Md.—Lanahan vy. Lanahan, 110 Md. 
176, 72 A 672; Hollingsworth v. Mc- 
Renal, a2. Harr. & J. 230,53 ~AmpD 

Mich.—Smith v. Smith, 142 Mich. 
413, 105 NW 880. 

Miss.—Vaughan y. Cutrer, 49 Miss. 


782. 

N. J.—Sparks y. Fortescue, 75 N. 
J. Eq. 586, 73 A 595; Watkinson v. 
Watkinson, 68 N. J. Eq. 632, 66 A 931, 
69 LRA 397, 6 AnnCas 326. 

Pa.—Buck v. Buck, 195 Pa. 373, 
45 A 1075. 

R. I.—In re Doyle, 14 R. I. 55. 

Tenn.—Burson y. Dosser, 1 Heisk. 
754; Winchester v. Winchester, 1 
Head 460; Colville v. Colville, 9 
Humphr. 524; Long v. Granberry, 2 
Tenn. Ch, 85. 

Va.—Norfolk Trust Co. v. Foster, 
78 Va. 413; Whitten v. Saunders, 75 
Va... 563; Carter v. Allan; 21. Gratt: 
(62 Va.) 241. 

W. Va.—Wethered vy. Elliott, 45 W. 
Va. 436, 32 SE 209; Nichols v. Nich- 
ols, 8 W. Va. 174. 

[a] The name of a new witness 
should be given. Buck y. Buck, 195 
Pa, asiicse comA glOnos 

{b] Copy of bill.—On application 
for leave to file a bill of review, a 
copy of the bill proposed to be filed 
should be presented with the peti- 
tion, Garlick v. Joliet Mut. Loan, 
ete., Assoc., 187 Ill, A. 541. 

99. U. S.—Purcell v. Coleman, 4 
Wall. 513, 18 L. ed. 435; McClintock 
v. Pawtucket, 209 Fed. 361, 126 CCA 
287 [aff 180 Fed. 320]; Acord v. West- 
ern Pocahontas Corp., 156 Fed, 989 
[aff 174 Fed: 1019, 98 CCA 625]; 
American Sewage Disposal Co. v. 
Pawtucket, 146 Fed. 753, 77 CCA 
243; Boston, ete., St. R. Co. v. Bemis 
Car-Box Co., 98 Fed. 121, 38 CCA 
661; Poole v. Nixon, 19 F. Cas. No. 
11,270, 9 Pet. 770, 9 L. ed. 305. 

He irasay) SDStOR vy. Diamond, 36 Ark. 

Ill.—Elzas v. HElzas, 183 Ill. 1832, 
55 NE 673; Cole vy. Littledale, 164 
Ill, 6380, 45 NE 969: Garlick vy. Jol)let 
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introduced denying the allegations of the petition 
Generally such affidavits 
are receivable only for the purpose of presenting 
in a more exact form the circumstances involved 
in the original proceedings, thus assisting the court 
in its preliminary determination.” 
dictions, however, the determination of the mat- 
ters involved on the hearing of the application for 
leave is conclusive on the hearing of the bill, from 
which it would seem that the use of counter affi- 
davits would not be so restricted.® 
of leave is a judicial act,* and can be performed 
only at such times as such acts are allowed to be 
performed.® 


or the moving affidavits.t 


Mutual Loan, etc,, Assoc., 187 Ill. 
A. 541. 
Md.—Lanahan y. Lanahan, 110 Md. 


176, 72 A 672; Burch vy. Scott, 1 Gill | 


& J. 393. 
Co ee ae v. Cutrer, 49 Miss. 
N. J.—Watkinson y. Watkinson, 68 
Neda Das §682, ) 60 VAT 9315 69 RA 
397, 6 AnnCas 326 [rev 67 N. J. Eq. 
142, 58 A 384]; Traphagen v. Voor- 
hees, 45 N. J. Eq. 41, 16 A 198. 
Pa.—Buck y. Buck, 195 Pa. 373, 
45 A 1075. 
S. C.—Simpson vy. Watts, 27 S. C. 
Eq. 364, 62 AmD 392. 
Tenn. “Puryear v. Puryear, 5 Baxt. 
ae Long v. Granberry, 2 Tenn. Ch. 


‘Tex.—Owens v. or 42 Tex. Civ. 
A. 49; 93 SW 1008. 

Va.—Diamond State Iron Co. v. 
Alex K. Rarig Co., 93) Va 595, 25 
SE 894; Norfolk Trust Co. v. Foster, 
%8 Va. 413; Hatcher v. Hatcher, 77 
Va. 600; Carter vy. Allan, 21 Gratt. 
(62 Va.) 241, 

W. Va.—Wethered v. Elliott, 45 W. 
Va. 436, 32 SE 209; Nichols v. Nichols, 
8 W. Va. 174. 

[a] Supplemental bill.— When leave 
is asked to file a supplemental bill 
in the nature of a bill of review the 
same requisites apply. Hyman v. 
Smith, 10 W. Va, 298. 

1. U.S.—Suhor y. Gooch, 248 Fed. 
870, 160 CCA 628 [den petition for 
leave to file bill of review 244 Fed. 
861, 156 CCA 647]; Boston, etce., St. 
R. Co. v. Bemis Car-Box Co., 98 Fed. 
121, 38 CCA 661; Blandy v. Griffith, 
3). Cas, Nov 17530, 6 Fish. Pat. ‘Cas. 
434; Dexter v. Arnold, 7 F. Cas, No. 

3,856, 5 Mason 303. 

Ill.—Austin State Bank y. Mor- 
rison, 133 Ill. A. 339. 

Mass.—Richardson  v. Lloyd, 99 
Mass. 475. 

Mich.—Loth v. Loth, 116 Mich. 634, 
74 NW 1046; Day vy. Cole, 65 Mich. 
154, 44 NW 605. 

Tenn.—Long v. Granberry, 2 Tenn. 
Ch.. 85. 

2. Dexter v. Arnold, 7 F. Cas. No. 
3,856, 5 Mason 303; Austin State 
Bank vy. Morrison, 133 Ill. A. 339; 
Loth v. Loth, 116 Mich, 634, 74 NW 
1046; Day v. Cole, 65 Mich. 154, 41 
NW 505; Long v. Granberry, 2 Tenn. 
Chi, 85. "See also Davis v. Morris, 76 
Va. 21; Connolly vy. Connolly, 32 Gratt. 
Cis Va.) 657 (both holding that on 
application for leave the statements 
of the bill must be taken as true). 

Conclusiveness of findings see in- 
fra § 904 et seq. 

8. See infra § 904 et seq. 

4," Binley” .v. © Taylor, * "68> > Baxt: 
(Tenn.) 237. 

5. See cases infra this note. 

[a] At chambers.—Leave to file a 
bill of review cannet be allowed at 
chambers. Peo. v. Huron Cir. Judge, 
40 Mich. 166; Saunders y. Savage, 
(Tenn, Ch. A.) 63 SW 218; Finley v. 
Taylor, 8 Baxt. (Tenn.) 237; Colville 
vy. Colville, 9 Humphr. (Tenn. ) 524; 
Dance v. McGregor, 5 Humphr. 
(Tenn.) 428, 

6. Ul S.—Central 


Trusts = Con iv. |. 
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dresse 


In some juris- 


The granting 


Grant Locomotive Works, 135 U. S. 
207 mem, 10 SCt 736 mem, 34 L. ed. 
97 mem; Craig v. Smith, 100 U. S. 
226, 25°. ed. 577; Ricker’ v. Powell, 
100 U.S. 104, 25 Li. ed. 627; Provi- 
dence Rubber Co. vy. Goodyear, 9 
Wall. 805, 19 L. ed. 828; Thomas vy. 
Brockenbrough, 10 Wheat. 146, 6 L. 


! ed. 287; Hopkins v. Hebard, 194 Fed. 


301, 114 CCA 261; Acord vy. Western 
Pocahontas Corp., 156 Fed. 989 [aff 
174 Fed. 1019, 98 CCA 625]; Kelley 
v. Diamond Drill, etc., Co., 142 Fed. 
868 [aff 147 Fed. 7138, 78 CCA 101]; 
Dexter vy. Arnold, 7 F. Cas. No. 3,856, 
5 Mason 303; Massie v. Graham, 16 F. 
Cas. No. 9,263, 3 McLean 41. See 
Fraenkl vy. Cerecedo, 216 U. S. 295, 
30 SCt 322, 54 L. ed. 486, 

Ala.—Murrell v. Smith, 51 Ala. 301; 
Planters, etc, Bank v, Dundas, 16 
Ala. 661. 

Ark.—Jackson y. Becktold Printing, 
ete.. Mfg. Co., 97 Ark. 415, 134 SW 
629: Smith v, Rucker, 95 ‘Ark. 517, 
129 SW 1079, 30 LRANS 1030; State 
Fair Assoc. v. Terry, 74 Ark. 149, 
85 SW 87; Webster v. Diamond, 36 
ee 532; Jacks vy. Adair, 33 Ark. 
1 
yar C.—Perkins v. Tyrer, 24 App. 

Fla.—Reynolds vy. Florida . Cent., 
etc., R. Co. 42 Fla. 387, 28 S 861. 
pate v. Lamberson, 1 Ida. 

Ill.—Elzas v. Elzas, 183 Ill. 132, 
55 NE 673; Cole v. Littledale, 164 
Ill. 6380, 45 N® 969; Schaefer v. Wun- 
derle, 154 Ill. 577, 39 NE 623; Karsten 
v. Winkelman, 126 Ill. A. 418; Lan- 
caster v. Springer, 126 Ill. A. 140. 

Md.—Lanahan y. Lanahan, 110 Md. 
176, 72 A 672; Safe Deposit, etc., Co. 
vy. Gittings, 102 Md. 456, 62 A 1030, 
4 LRANS 865, 5 AnnCas 941; Hol- 
lingsworth v. McDonald, 2 Harr. & 
J. 230, 3 AmD 545; Burch vy. Scott, 1 
Gill & J. 393; Pfeltz v. Pfeltz, 1 Md. 


Che 4558 
Mass.—Mulrey v. Carberry, 207 
Tisman, 176 


Mass. 390, 93 NE 796 

Mich.—Tisman _ vy. 

Mich. 94, 102, 142 NW 358 [cit Cyc]; 
Roberge v. De Lisle, 158 Mich. 16, 
122 NW 3862; Pomeroy v. Noud, 145 
Mich. 37, 108 NW 498; Brown vy. ‘Nap- 
per, 143 Mich. 636, 107 NW 438; Smith 
v. Smith, 142 Mich, 413, 105 NW 880; 
Knapp v. Perry, 117 Mich, So NW 
1135; Stockley v. Stockley, 93 Mich. 
307, 53 NW 523; Farmers’ Bank v. 
Quick, 71 Mich. 534, 39 NW 752, 15 
AmSR 280; ‘/Vaughan y. Black, 63 
Mich. 215, 29 NW 523. 

N. J.—Kearns v. Kearns, 70 N. J. 
Eq. 4838, 62 A 305. 

Pa.—Hartman’s App.) 36 *Paviu70: 
Bishop’s App., 26 Pa. 470; In re 
Riddle, 19 Pa. 431; Bergdoll’s Est., 7 
Pa. Dist. 137, 20 Pa. Co. 577; Bishop’s 
Hst., 1 Woodw. 149. 

Tenn.—McGuire Vv. Gallagher, 95 
Tenn. 349, 32 SW 209; Winchester v. 
Winchester, 1 Head 460; Frazer v. 
Sypert, 5 Sneed 100. 

Va.—Diamond State Iron Co. v. 
Alex K. Rarig Co., 93 Va. 595, 25 SH 
894. 

W.. Va.—Richmond y. Richmond, 62 
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Considerations controlling grant or refusal of 
leave. An application for leave to file a bill of re- 
view based on newly discovered evidence is ad- 
to the sound discretion of the court.6 In 
the exercise of this discretion the court will con- 
sider the whole case* including the petition for 
leave,® the original bill,® laches and limitations,” 
whether a condition of performance has been com- 
plied with,** and whether the new evidence offered 
is such as constitutes ground for a review.?? But 
the discretion to grant leave to file a bill of review 
should be exercised sparingly and eautiously, and 
only under eircumstances which demonstrate it to 
be indispensable to the merits and justice of the 


W. Va. 206, 57 SE 736; Davis Sewing 
Mach. Co. v. Dunbar, 32° W.. Va. 
335, 9 SE 237; Nichols vy. Nichols, 8 
W. Va. 174. 

Wis.—Ketchum v. Breed, 66 Wis. 
85, 26 NW 271. 

nypeala pitty see Appeal and Error 


7. Johnson y. Shepard, 35 Mich. 
115; Hartman’s App., 36 Pa. 70. 

8. Karsten Vv. Winkelman, 126 Til. 
A. 418. 

9. Karsten v. Winkelman, 126 Ill. 
A. 318. 

10. U. S.—Central Trust Co. v. 
Grant Locomotive Works, 135 U. S. 
207 mem, 10 SCt 736 mem, 34 L, ed. 
eee: Tilghman v. Werk, 39 Fed. 

Ark.—Jackson v. Becktold Printing, 
ae Mfg. Co., 97 Ark. 415, 134. SW 


Tl. aber v. Littledale, 164 Ill. 630, 
45 NE 96 

MEL ct ticles v. Bryant, 117 Mich. 
113, 75 NW 442; Johnson vy. Shepard, 
35 Mich. PRS: 

Pa.—Kachline’s Est., 

163. 

{a] Bill based on announcement 
of new doctrine of law.—It is proper 
exercise of the discretion of the court 
to deny leave to file a bill of review 
when three years have elapsed since 
the decree was rendered and the peti- 
tion to file is based on the fact that 
an opinion has been rendered in the 
meantime announcing a doctrine of 
law contrary to that which prevailed 
at the time the decree sought to be 
reviewed was rendered. Ingles v. 
as 117) Mich?*"1134 205. NW 

11. Cole v. Littledale, 164 Ill. 630, 
45 NE 969 [aff 63 Ill. A. 490]. 

; once as condition see infra 

12. U. S.—Dumont v. Des Moines 
Valley R. Co., 131 U. S. appendix clx, 
25 L. ed. 520; Providence Rubber Co. 
v. Goodyear, 9 Wall. 805, 19 L. ed. 
828; Suhor v. Gooch, 248 Fed. 870, 
160 CCA 628 [den petition for leave 
to file bill of review 244 Fed. 361, 
156(CGA. +647] Angle We ‘U.AS2 -fo2 
Fed. 264, 89 CCA 244; Novelty Tuft- 
ing Mach. Co. v. Buser, 158 Fed. 83, 
85 CCA 413, 14 AnnCas 192; Ward 
v. Ward, 149 Fed. 204, 79 CCA 162 
[reh den 145 Fed. 1023, 74 CCA 146 
(certiorari den 206 U. S. 564, 27 SCt 
796, 51 L. ed. 1190)]; Kelley v. Dia- 
mond Drifl, etce., Co., 142 Fed. 868 
[aff 147 Fed. 718, 78 CCA 101]; Jor- 
genson vy. Young, 136 Fed, 378, 69 
CCA 222; Kissinger-Ison Co. y. Brad- 
ford Belting Co.,123 Fed. 91, 59 CCA 
221; Jourolmon v. Ewing, 85 Fed. 103, 
29 CCA 41; Shakers Soc. v. Watson, 
77 Fed. 512, 23 CCA 263; In re Game- 
well Fire-Alarm Tel. Co., 73 Fed. 908, 
20 CCA 111; Tilghman v. Werk, 39 ~ 
Fed. 680, 

D. C.—Staples v. Staples, 43 App. 
156; Purcell y. Coleman, 6 D. C. 87. 

Ill.—Karsten v. Winkelman, 126 
Ill, A. 418; Elzas v, Elzas, 83 TUGpAG 
519 [aff 183 T1.13250'55 NE 673]. 

Ind.—Jenkins Y. 
Blackf. 7. 


7 Pa. Super. 


For latez cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Prewitt, 5 


wee ecw le 3 


| Hebard, 194 Fed. 
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cause.* Even where the case is otherwise proper 
for a bill of review, leave may be denied, in the 
sound discretion of the court, where it is deemed 
that a review will be inadvisable.14 
tion will not be granted unless the court has some 
reason to believe that the allegations of the petition 
can be sustained by competent proof,!® nor where 
the defense disclosed by the petition is totally in- 
congruous with that set up in the original bill;16 
but generally the ultimate merits of the ease will 
not be tried upon the application for leave to file 


the bill.17 


Terms may be imposed on the granting of the 


application.18 


__Conclusiveness of determination. 
the generally prevailing rule, the granting of the 
leave does not preclude a reconsideration, on the 
hearing on the bill, of the matters considered on 


eee wes vy. Mullikin, 1 Bland 

Mich.—Roberge vy. De Lisle, 158 
Mich. 165° 122) NW °362. + 

N, J.—Ft. Wayne Electric Corp. v. 
Franklin Electric Light Co., 57 N. J. 
Hq. 16, 41 A 666 [aff 58 N. J. Ea. 
543, 43 A 650]; Quick v. Lilly, 3 N. J. 
Hq. 255. 

Pa.—Hartman’s App., 36 Pa. 70. 

Ss. C.—Simpson y. Watts, 27 S. C. 
Hq. 364, 62 AmD 392. 

Va.—Baker v. Watts, 101 Va. 702, 
44 SE 929; Crauford v. Smith, 93 Va. 
623, 23 SE 235, 25 SE 657; Hatcher 
v. Hatcher, §0 Va. 169. 

[a] The same support as a motion 
for a new trial at law is necessary 
for an application for leave to file 
a bill of review on the ground of 
newly discovered evidence. Suhor vy. 
Gooch, 248 Fed. 870, 160 CCA 628 
[den .petition for leave to file bill of 
review 244 Fed. 361, 156 CCA 647]. 

13. U. S.—Craig v. Smith, 100 
weS. 226; 251. .ed..07714 Hopkins: v. 
301, 114 CCA 261; 
Acord v, Western Pocahontas Corp., 
156 Fed, 989 [aff 174 Fed. 1019, 98 
CCA 625]; Wood v. Mann, 30 F. Cas. 
No. 17,954, 3 Sumn. 318. 

D, C.—Osborne y. S. L. Davidson 
Mortg. Co., 8 App. 481. 

Pl——Hizas.v.. Elzas, 83 Tl. A.)519 
faff183 D1. 132, 55 NE 673]. 

Md.—Lanahan vy. Lanahan, 110 Md. 
176,72 A‘ 672. 

Mich.—Smith v, Smith, 142 Mich. 
413, 105 NW 880. 

Tenn.—Carmichael vy. Snodgrass, 6 


Lea 183; Finley v. Taylor, 8 Baxt. 
237. 
14. U. S.—Craig v. Smith, 100 


BS 226.405 114.60. bia. Ricker, V. 
Powell, 100 U. S. 104, 25 L. ed. 527; 
Providence Rubber Co. vy. Goodyear, 
9 Wall. 788, 19 L. ed. 566; Thomas 
y. Brockenbrough, 10 Wheat. 146, 6 
L. ed. 287; Hopkins v. Hebard, 194 
med... 301, 114 SCCA 2613 ~ Acord. v. 
Western Pocahontas Corp., 156 Fed. 
989 [aff 174 Fed. 1019, 98 CCA 625]; 
Franklin Sav. Bank v. Taylor, 53 
Fed. 854,°4 CCA 55; Dexter v. Ar- 
nold, 7 F. Cas. No. 3,856, 5 Mason 
303; Massie v. Graham, 16 F.. Cas. No. 
9,263, 3 McLean 41. 

Ala.—Murrell v. Smith, 51 Ala. 301; 
Planters’, etc., Bank y. Dundas, 10 
Ala. 661. 

Ill.— Griggs v. Gear, 8 Ill. 2. 

Md.—Hughes v. Jones, 2 Md. Ch. 
289. 


Mass.—Elliott v. Balcom, 11 Gray 


286. - 


Mich.—Pomeroy v. Noud, 145 Mich. 
37, 108 NW 498; Smith v. Smith, 142 
Mich. 413, 105 NW 880; Stockley v. 
Stockley, 93 Mich. 307, 53 NW 523. 

N. J.—Kearns v. Kearns, 70 N. J. 
Hq. 483, 62 A 305; Watkinson v. Wat- 
kinson, 68 N. J. Eq. 632, 60 A 931, 
69 LRA 397, 6 AnnCas 326 [rev 67 
N. J. Eq. 142, 58 A 384]. 


[21 C, J.—47] 


EQUITY 


The applica- 


According to 


Tenn.—Finley y. Taylor, 8 Baxt. 
237; Winchester y. Winchester, 1 
Head 460; Frazer v. Sypert, 5 Sneed 
100; Harris vy. Edmondson, 3 Tenn. 
@n7 52018 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681. 

W. Va.—Richmond y. Richmond, 62 
W. Va. 206, 57 SE 736; Davis Sew- 
ing Mach. Co. v. Dunbar, 32 W. Va. 
Sey ek Sia Pade 

[a] Public policy enters into the 
question as to whether leave should 
be granted. Pomeroy v. Noud, 145 
Mich. 37, 108 NW 498. 

[b] The rights of innocent per- 
sons will be considered, and leave 
may be denied where they would be 
injured by a review. Ricker v. 
Powell, 100 U. S. 104, 25 L. ed. 527; 
Thomas y. Brockenbrough, 10 Wheat. 
(U. S.) 146, 6 L. ed. 287; Hopkins v. 
Hebard, 194 Fed. 301, 114 CCA 261; 
Acord vy. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 CCA 
625]; Dexter v. Arnold, 7 F. Cas, No. 
328003. oes Mason," 303:=) Massie==v. 
Graham, 16 F. Cas. No. 9,263, 3 Mc- 
Lean 41; Planters’, etc., Bank v. Dun- 
das, 10 Ala. 661; Hughes v. Jones, 
2 Md. Ch, 289; Elliott v. Balcom, 11 
Gray (Mass.) 286; Finley v. Taylor, 
8 Baxt. (Tenn.) 237; Frazer v. Sypert, 
5 Sneed (Tenn.) 100; Harris v. Hd- 
mondson, 3 Tenn, Ch. , 211; Phipps 
v. Wise Hotel Co., 116 Va. 739, 82 SE 
681; Davis Sewing Mach. Co. v. Dun- 
bar; 82 W. Va. 335,°9 SE 237. 

[c] Where there is another rem- 
edy.—Where the party aggrieved by 
a fraudulent or unjust decree is able 
to obtain full relief upon a petition 
for the vacation of the enrollment 
and the opening of the decree, in 
many, if not all, cases an applica- 
tion for leave to file a bill of re- 
view ought to be denied. Kearns 
v. Kearns, 70 N. J. Eq. 483, 62 A 305. 

{d] Excessive decree.—A petition 
for a bill of review, filed after a 
long delay, will be governed by equi- 
table considerations, and will not be 
allowed for technical: irregularities, 
where it appears that the petitioner 
has not been really damnified, and 
where the only tenable ground of re- 
lief is' that* the’ {decrée” 1s ~exces- 
sive in amount a remission of the 
excess will justify the court in re- 
fusing the petition. Johnson v. 
Shepard, 35 Mich. 115. 


15. Day v. Cole, 65 Mich. 154, 41 
NW 505. 

16. Hardwick v. American Can 
Come tb Tern, 3932-89 SW 730) 
LRANS 1029. 

17. Quick v. Lilly, 3 N. J. Eq. 255. 


See also infra § 913. 

18. Singleton v. Singleton, 8 B. 
Mon. (Ky.) 340; Ft. Wayne Electric 
Corp. v. Franklin Hlectric Light Co., 


57 N. J. Ha. 16, 41 A 666 [aff 58 N. J. 


Eq. 543, 43 A 650]; Winchester v. 
Winchester, 1 Head (Tenn.) 460. 


the hearing of the petition for leave.1® 
to grant leave is an adjudication upon the case 
presented by the application and a bar to a sub- 
sequent application thereon.?° 
After decision on appeal. 
most jurisdictions that a bill of review based on 
newly discovered evidence will he in the lower 
court after the decree has. been passed on by the 
appellate court,?! there is an irreconcilable conflict 
as to whether leave to file the bill must be ob- 
tained from the appellate court.?2 
the decree is treated as a decree of the appellate 
court and, under the general doctrine as to the 
powers of the lower court after decision on ap- 
peal,?? it is held that the trial court cannot enter- 
tain a bill of review even for newly discovered 
evidence without the leave of the appellate court.24 
On the other hand it is held that the reopening 
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But refusal 


While it is settled in 


On the one hand 


[a] Notice to persons not parties. 
—One seeking to question a decree 
that has not been enrolled, on new 
facts, will be required to apply for 
leave to file a bill in the nature of 
a bill of review, where the decree 
binds a class the members of which 
are not all before the court, and 
the court, in according the leave 
sought, may impose terms.as to their 
notification of the proceeding. Ft. 
Wayne Electric Corp. v. Franklin 
Electric Light Co., 57 N. J. Eq. 16, 
41 A 666 [aff 58 N. J.’ Hq. 548, 43 A 
350]. 

19. See infra §§ 908, 909, 910, 913. 

20. Respass v. M’Clanahan, Hard. 
(Ky.) 342; Dodge y. Northrop, 85 
Mich. 248, 48 NW 505; Hill v. Bow- 
yer, 18 Gratt. (59. Va.) 364. 

Second review see infra § 924. 

21. See supra § 893. 

22. Gale v. Nickerson, 144 Mass. 
415, 11 NE 714; Putnam y.- Clark, 
35 N. J. Eq. 145;' Houston, etc.,) R: 
Co. v. Cavanaugh, (Tex. Civ. A.) 194 
Sw 642. 

23. See Appeal and Error § 3264 
et seq. 

24. U. S.—Kingsbury v. Buckner, 
134 Us"S: 650, 10M SCE? 638,>°33) Es ed: 
1047; Providence Rubber Co. v. Good- 
year, 9 Wall. 805, 19 L. ed. 828; U. S. 
v. Knight, 1 Black 227, 488, 17 L. ed: 
76, 80; Southard v. Russell, 16 How. 
547, 14 L. ed. 1052; Suhor vy. Gooch, 
248 Fed. 870, 160 CCA 628 [den pet 
for leave to file bill of review 244 
Fed. 361, 156 CCA 647]; Omaha Elec- 


tric Light, ete., Co. v. Omaha, «216 
Fed. 848, 133 CCA 52; McClintock v. 
Pawtucket, 180 Fed. 320; Angle vy. 


U. S., 162 Fed. 264, 89 CCA 244; Nov- 
elty. Tufting Mach. Co. v. Buser, 158 
Fed. 83, 85 CCA 413, 14 AnnCas 1923 
Lafferty Mfg. Co. v. Acme R. Signal, 
ete, ‘Co: 143" Fed: 3215 W4a"* CGA 5212 
Keith v. Alger, 124 Fed, 32, 59 CCA 
552; Kissinger-Ison Co, v. Bradford 
Belting Co., 123 Fed. 91, 59 CCA 221; 
Camp Mfg. Co. v. Parker, 121 Fed. 
195; Hendryx v. Perkins, 114 Fed. 
801, 52 CCA 435; Pittsburgh, ete, R. 
Co. v. Keokuk, etc., Bridge Co., 107 
Fed. 781, 46 CCA 6389 [reh den 109 
Fed, 279, 48 CCA 362]; Jourolmon v. 
Ewing, 85 Fed. 103, 29 CCA 41; 
Shakers Soc. v. Watson, 77 Fed. 512, 
23 CCA 268; In re Gamewell Fire- 
Alarm’ Tel. Co., 73 Fed. 908, 20 CCA 
111; Franklin Sav. Bank v. Taylor, 
53 Fed. 854, 4 CCA 55; Watson v. 
Stevens, 53 Fed. 31, 3 CCA 411; Kim- 
berly v. Arms, 40 Fed. 548 [app dism 
186 U. S. 629, 16 SCt 1064, 34 L. ed, 
557]. See In re Marquand, 57 Fed. 
189; 190, G6 CCA 309° CWhere’ the cir- 
cuit court of appeals apparently re- 
fused to apply the rule, generally 
obtaining in the federal courts, that 
leave must be had of the appellate 
court, stating that it was not within 
its province “in case a judgment of 
the circuit court is affirmed, to 
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of the decree in order to receive new evidence does 
not constitute an interference with the judgment of 
the appellate court, and hence that the application 
for leave should not be made to that court but 
Under the doctrine that leave 
must be had of the appellate court, the right to 


‘to the trial court.25 


apply to the trial court may be 


judgment of the appellate court,?° or, in the absence 
of such a reservation, may be granted on petition 
Counter affidavits may 
be filed in the appellate court denying the allega- 
tions of the petition and the moving affidavits.?® 
The leave is not a matter of right, 


to the appellate court.” 


direct or suggest its action in 
regard to new trials upon newly- 
discovered evidence or newly-ascer- 
tained facts’’). 

Fla.—Reynolds y. Florida Cent., 
ete.;) Be Coy 42 “Pla. 387) 28% S?* 861; 
State v. White, 40 Fla. 297, 24 S 160; 
Bloxham y. Florida Cent,, etc., R. Co., 
39 Fla. 2438, 22 S 697. 


Mich.—Brown vy. Napper, 143 Mich. | 


636, 107 NW 438; Ryerson v. Eldred, 
18 Mich. 490. 

N. Y.—Stafford v.. Bryan, 2 Paige 
45. See Lyon y. Merritt, 6 Paige 473 
(an order of the court of appeals, 
affirming one by the chancellor, di- 
recting that a note should be can- 
celed, was conclusive unless leave to 
apply to the chancellor for a modifi- 
eation had been reserved above). 

Oh.—Longworth y. Sturges, 4 Oh. 
St. 690. 

S. C.—Archey v. Long, 36 S. C. 
602, 15 SE 380; Haskell v. Raoul, 6 


S.C. Eq. 22. 
Wash.—State v. Spokane County 
Super. Ct., 31 Wash. 53,,71 P..740. 


Eng.—Barbon vy. Searle, 1 Vern. Ch. 
418, 23 Reprint 557. 

[a] Reason for rule.—‘The rea- 
sons underlying the practice will be 
seen in the following from Sibbald 
v: -U,, S.,.12 Pet. 488, 9, LL. ed, 1167: 
‘When the supreme court have exe- 
cuted their power in a cause before 
them, and their final decree or judg- 
ment requires some further act to be 
done, it cannot issue an execution, 
but shall send a special mandate to 
the court below to award it. What- 
ever was before the court, and is 
disposed of, is considered as finally 
settled. The inferior court is bound 
by the decree as the law of the case, 
and must carry it into execution, ac- 
cording to the mandate. They cannot 
vary it, or examine it for any other 
purpose than execution; or give any 
other or further relief; or review it 
upon any matter decided on appeal 
for error apparent; or intermeddle 
with it, further than to 
much as has been remanded.’” In 
re Gamewell Fire-Alarm Tel. Co., 73 
Fed. 908, 910, 20 CCA.111..~ See also 
Appeal and Error § 32264 et seq. 

{[b] Leading case.—‘‘So far as we 
can discover, the rule itself was first 
stated in Southard vy. Russell, 16 
How. 547, 570, 14 L. ed. 1052, in the 
following language: ‘Nor will a bill 
of review lie in the case of newly- 
discovered evidence after the publi- 
cation, or decree below, where a de- 
cision has taken place on an appeal, 
unless the right is reserved in the 
decree of the appellate court, or per- 
mission be given on an application 
to that court directly for the pur- 
pose. This appears to be the prac- 
tice of the court of chancery and 
house of lords in England, and we 
think it founded in principles essen- 
tial to the proper administration of 
the law, and to a reasonable termina- 
tion of litigation between parties in 
chancery suits.’ This case was re- 
affirmed by the supreme court in 
U. S. v. Knight, 1 Black 227, 488, 489, 
17 L. ed. 76, 80, and Kingsbury v. 
Buckner, 134 U. S. 650, 671, 10 SCt 
638, 33 L. ed. 1047. The principle of 


settle so 


EQUITY 


fered.31 
reserved in the 


but rests in the 


it was applied in Wiggins Ferry Co. 
VV... Ohio, “ete Re Cor i142- Sy396, 
413, 12 SCt 188, 35 L. ed. 1055, and 
in the cases there cited, and also at 
length in Providence Rubber Co. v. 
Goodyear, 9 Wall. 805, 19 L. ed. 828.” 
In re Gamewell Fire-Alarm Tel. Co., 
73 Fed, 908, 910, 20 CCA 111. 

[c] After denial of leave to re- 

open.—It seems that the circuit court 
of appeals may, after denying a peti- 
tion for leave to reopen the case, 
enter an order granting leave to the 
district court to allow the appellant 
to file a bill in the nature of a bill 
of review. McClintock y. Pawtucket, 
209 Fed. 361, 126 CCA 287 [aff 180 
Fed. 320]. 
Federal equity rules.—“‘Equity 
rule 88 has no relation to this sub- 
ject-matter, as it clearly concerns 
only petitions for rehearing filed 
prior to the taking of an appeal; and 
Rule 30 of the rules of the supreme 
court relates only to proceedings 
which have their beginning and end 
in that court.” In re Gamewell Fire- 
Alarm Tel. Co., 73 Fed. 908, 910, 20 
CCA 111. 

Original bill in nature of bill of 
Yeview see infra § 925. 

Rehearing after remand see Appeal 
and Error § 32738. 

25. Ark.—sStone v. Fayetteville 
Sewer Impr. Dist. No. 1, 107 Ark. 405, 
155 SW 99. 

Ill. Schaefer vy. Wunderle, 154 Ill. 


577, .39 | NE 623, 
Md.—Safe Deposit, ete., Co. v. Git- 
tings, .102. Md.. 456, 62.A 1030, 4 


LRANS 865, 5 AnnCas 941. 

Miss.—Hall v. Waddill, 78 Miss. 16, 
27.8 9386, 28'S 831. 

N. J.—Putnam v. Clark, 35.N.0J. 
Eq. 145 [overr Jewett v. Dringer, ol 
N. J. Hq. 586]. 

Tex.—Houston, ete., R. Co. v. Ca- 
vanaugh, (Civ. A.) 194 SW 642. 

Va.—Reynolds v. Reynolds, 88 Va. 
DAD oh) US seeds. (2985. yLeCall fav, 
Graham, 1 Hen. & M. (11 Va.) 13. 

See Griffin v. Griffin, 11 N. C. 403 
(holding that the “Court of Confer- 
ence” was not an appellate court, and 
that a decree pronounced thereby 
was nevertheless a decree of the su- 
perior court, to which an application 
for leave to file a bill of review 
might be made). 

See also Gale y. Nickerson, 144 
Mass. 415, 11 NE 714 (petition to 
revise decree of probate court). 

{a] Leading cases on contrary 
doctrine’ criticized. — Referring to 
Southard vy. Russell, 16 How. (U. S.) 
547, 14 L. ed. 1052, and Stafford v. 
Bryan, 2 Paige (N.. Y.) 45, it has 
been declared: ‘But it will be found 
that those decisions have neither the 
authority of the books nor of ad- 
judged cases for their support. The 
court of chancery has inherent power, 
without the consent of the appellate 
tribunal, to review, on the ground of 
newly-discovered evidence, its decree, 
though it has been passed upon on 
appeal, and no principle or practice 
requires that it shall refrain from 
doing so until the consent or coun- 
tenance of the superior court shall 
have been obtained.’ Per Runyon, 
Ch. in Putnam v. Clark, 35 N. J. Eq. 


the appellate court.*? 
also be determined by the appellate court,** although 
it has been held that this question of laches should 
ordinarily be left to the court below, which is apt 
to be more fully acquainted with the facts bearing 
on that question.*# 


[§ 894 


sound diseretion of the appellate court,?® and in the 
exercise of such discretion leave will usually be 
granted or not according as there is or is not good 
and sufficient grounds for the bill.° 
consider the materiality of the new evidence of- 
This question is ordinarily and mainly for 


The court will 


The question of laches may 


The court may finally determine 


145, 150. To same effect see Safe 
Deposit, ete.;, ._Co. v. Gittings, 102 
Md. 456, 62 oN 1030, 4 LRANS 865, 
5 AnnCas 941. 

26. Southard y. Russell, 16 How. 
(U. S.) 547,°14 L. ed. 1052; In re 
Gamewell Fire-Alarm Tel. Co., 73 
Fed. 908, 20 CCA 111; Watson v. 
Stevens, 53 Fed. 31, 3 CCA 411; State 
v. White, 40 Fla. 297, 24 S 160; Blox- 
ham v. Florida Cent., etc., R. Co., 39 
Fla. 243, 22 S 697; Finlayson y. Lips- 
comb, 15 Fla. 558; Burke v. White, 
141 Ga. 72, 80 SE 311; Stafford v. 
Bryan, 2 Paige (N. Y.) 45. 

27. Providence Rubber Co. vy. 
Gocdyear, 9 Wall. (U. S.) 805, 19 L. 
ed. 828; Purcell v. Coleman, 4 Wall. 
(U. S.) 519, 18 L. ed. 459; Southard 
v. Russell, 16 How. (U. S.) 547, 14 
L. ed. 1052; In re Gamewell Fire- 
Alarm Tel. Co., 73 Fed, 908, 20 CCA 
111; Bloxham vy, Florida Cent., etce., 
RGCos-139. Flas 2435 22'S. 6 onde 

28 Suhor y. Gooch, 248 Fed. 870, 
160 CCA 628 [den pet for leave to file 
bill of review 244 Fed. 361, 156 CCA 


647]. 
29. Providence Rubber Co. v. 
Goodyear, 9 Wall. (U. S.) 805, 19 L. 


ed. 828; "Novelty Tufting Mach. Co. 
Vi Buser, 158 Fed. 83, 85 CCA 413, 
14 AnnCas 192; Bloxham y. Florida 
Cent, .ete:, . R= Con 39 slang ¢o.. caus 
697; Burke v. White, 141 Ga..72, 80 
SE 311. 

[a] Where a writ of error was 
dismissed for failure to file a bill of 
exceptions, the court denied leave to 
file a bill of review below. Burke y. 
White, 141 Ga. 72, 80 SE 311. 
_ 30. Providence Rubber Co, y. 
Goodyear, 9 Wall. (U. S.) 805, 19 L. 
ed. 828; Purcell v. Coleman, 4 Wall. 
(U. S.) 518, 18 L. ed. 485; Novelty 
Tufting Mach. Co. y. Buser, 158 Fed. 
83, 85 CCA 4138, 14 AnnCas 192; Bos- 
ton, ete., Electric St. R. Co. v. Bemis 
Car-Box.Co., 98 “Fed... 121, °33°.CCA 
661; Bloxham y. Honda, CtCiya bts cos 
39 Fla. 248, 22 S 243 

[a] Leave to file a supplemental 
bill in the nature of a bill of review 
will be granted, of course, without 
inquiry as to the nature of the con- 
tents of the bill. Seymour vy. White 
County, 92 Fed. 115, 34 CCA 240. 

Considerations controlling grant or 
refusal of leave see supra text and 
notes 6-12. 

Grounds for bill see infra § 899. 

31. Kissinger-Ison Co. v. Bradford 
Belting Co., 123 Fed. 91, 59 CCA: 221; 
In re Gamewell Fire-Alarm Tel. Co., 


73 Fed. 908, 20 CCA 111; Bloxham 
v. Florida Cent., ete., R..Co., 39! Fla. 
243,22 8S. 697. : 

2. Boston, -etG@; St... RR... ‘Cou we 


Bemis Car-Box Co., 98 Fed. 121, 38 
CCA 661; In re Gamewell Fire-Alarm 
Tel. Co., 73 Fed. 908, 20 CCA 111. 

33. Kissinger-Ison Co. vy. Bradford 
Belting Co., 123..Fed, 91, 59 CCA 
221; Boston, etc., St. R. Co. v. Bemis 
Car-Box Co., 98 Fed. 121, 38 CCA 661; 
In re Gamewell Fire-Alarm Tel. Co., 
73° Fed. 908, 20 CCA 111;, Bloxham 
v. Florida Cent., ete., R. Co., 39 Fla. 
243, 22 S 697; Brown vy. Napper, 143 


Mich. 636, 107 NW 4388. 
34. "Boston, ete, Sto. eo: vs 
Bemis Car-Box Co., 98 Fed. 121, 38 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


t 
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the right to file the bill,*> or may grant permis- 
sion to petition the trial court for leave.?¢ 

[§ 895] h. Performance of Decree. 
eral rule is that a party is not entitled to bring a 
bill of review until he has obeyed and performed 
Nonperformance of the decree does 
not, however, exclude the jurisdiction of the court, 
which undoubtedly has power to entertain a bill of 
review even though the decree has not been per- 
formed,** as where the party deposits security for 
performance,*® or where the decree requires payment 
to an irresponsible nonresident,#° or where perform- 
ance would destroy the subject of the litigation,* 
or where performance would extinguish some right 


the decree.?? 


CCA 661; In re Gamewell Fire-Alarm 7 of 


mek. Conakss: hed,2908,, 20)/CGCA 111. 

35. Frankfort) vy. Frankfort De- 
posit Bank, 120 Fed. 165 [aff 124 Fed. 
HS559 “CCA, 538]. 

36. Erankfort vy. Frankfort De- 
posit Bank, 120 Fed. 165 [aff 124 
Fed. 18, 59 CCA 538]; In re Game- 
well Fire-Alarm Tel. Co., 73 Fed. 908, 
20 CCA 111; Watson v. Stevens, 53 
Wed. (31,4, 3.0OCA!'411. 

[a] The discretion of the lower 
court is unhampered except in so far 
as is otherwise indicated in the or- 
der authorizing application to be 
made to it for leave to file the bill. 
In re Gamewell Fire-Alarm Tel. Co., 
73. Fed. 908, 20 CCA 111. ; 

37. U. S.—Burley v. Flint, 105 
U. S. 247, 26 L. ed. 986; Ricker v. 
Powell, 100 U. S. 104, 25 L. ed.. 527; 
Hoffman v. Knox, 50 Fed. 484, 1 CCA 
535; Miller v. Clark, 47 Fed. 850; 
Willamet Iron Bridge Co. v. Hatch, 
19 Fed. 347, 19 Sawy. 643 [rev on 
other grounds 125 U. S. 1, 8 SCt 811, 
31 L. ed. 629]; Massie vy. Graham, 16 
F. Cas. No. 9,263, 3 McLean 41; Swan 
v-. Wright, 23 F. Cas. No. 13,670, 3 
Woods 587. 

D. C.—Perkins v. Tyrer, 24 App. 
447, 

Fla.—Powers yv. Scales, 61 Fla. 717, 
55 S799. 

Ill.—Cole vy, Littledale, 164 Ill. 630, 
45 NE 969. [aff 63 Tl. A. 490]; 
Bruschke vy. Der. Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417; Kuttner v, Haines, 135 Ill. 382, 
25 NE 752, 25 AmSR 370; Horner 
v. Zimmerman, 45 Ill. 14; Judson v. 
Stephens, 75 Ill. 255; Griggs v. Gear, 
8 Ill. 2. 

Mich.—Mickle v. Maxfield, 42 Mich. 
304, 3 NW 961; Peo. v. Huron Cir. 


Judge, 40 Mich. 166. 

N. J.—Partridge v. Perkins, 32 
N. J.. Eq. 399. f 

N. Y.—Livingston vy. Hubbs, 3 


Johns. Ch. 125; Wiser v. Blachly, 2 


Johns. Ch. 488. 
N. C.—Taylor v. Person, 9 N. C. 
298. 


Eng.—Williams vy. Mellish, 1 Vern. 
Ch. 117, 23 Reprint 354. 

[a] Substantial compliance.—Plac- 
ing the amount of the decree in the 
hands of the master is a substantial 
eompliance with the order of the 
court and will authorize a bill of 


review. Taylor v. Person, 9 N. C. 
298. : 
[b] Time of performance. — (1) 


“The reason and spirit of the rule 
would only require the party to per- 
form so much of the decree as, by 
its terms, he was ordered to perform 
at the time of filing the bill.” Jud- 
son vy. Stephens, 75 Ill. 255, 259.- (2) 
Plaintiff in a bill of review had leave 
of the court to file his bill, and had 
performed all things required by the 
decree up to the timé of filing his bill 
of review, but had failed to per- 
form matters required by the de- 
cree to be performed after the date 
of filing the bill of review. It was 
held proper that he would be ordered 
by the court, on motion of defend- 
ant, to perform by a certain day, 
those matters as to which he was in 
default, on penalty of having his bill 
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The gen- 
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review dismissed. Swan v. 
Walebt 2s. Casa. Nose 13,670; 53 
Woods 587. (3) A supplemental bill 


may be filed setting up performance 
subsequent to filing the original bill. 
Miller v. Clark, 49 Fed. 695. 

[c] Rule as affected by lack of 
jurisdiction of original bill.—‘‘The 
statute of March 38, 1875, (18 St. at 
Large, 472) requires the circuit court 
not to proceed further with a suit, 
if at any time after such suit has 
been brought it should appear that 
it did not involve a dispute within 
the jurisdiction of suéh circuit court. 
This statute ‘imposes upon the cir- 
cuit court the duty of dismissing the 
suit, if it appears at any time after 
it is brought, and before it is finally 
disposed of, that it does not involve 
a controversy of which it takes cog- 
nizance.’ Morris y. Gilmer, 129 U.S. 
315, 9 SCt 289, 32) L.-ed::690. It does 
not, in terms, relate to the duty of 
the court upon a bill of review, after 
a suit has been disposed of by final 


decree.’”’ Miller vy.) Clark, 47 Fed. 
850, 851. 
[d] Performance as release of 


errors.—The performance of a de- 
cree does not constitute such a re- 
lease of errors as to preclude a 
review of such errors on a bill of 
review. Perkins vy. Tyrer, 24 App. 
(D. C.) 447; Kuttner v. Haines, 135 
Ill. 382, 25 NE 752, 25 AmSR 370. 

Objection for nonperformance see 
infra § 910. 

38. U. S.—Davis v. Speiden, 104 
U. S. 88, 26 L. ed. 660; Wallamet Iron 
Bridge Co. v. Hatch, 19 Fed. 347, 9 
Sawy. 643; Phillips v. Mariner, 19 F. 
Cas. No. 11,105, 5 Biss. 26. 

Ala.—Cochran y. Rison, 20 Ala. 463. 

D. C.—Perkins v. Tyrer, 24 App. 
447, 

F'la.—Powers v. Scales, 61 Fla, 717, 
55 S 799. 

Ill.—Cole v. Littledale, 164 Ill. 630, 
45 NE 969; Bruschke v. Der Nord 
Chicago Schuetzen Verein, 145 Ill. 
433, 34 NE 417; Forman v. Stickney, 
77 Till, 575; Judson v. Stephens, 75 
Ill. 255. 

Porto Rico.—Cerecedo Hermanos v. 
Jaffe, 1 Porto Rico Fed. 53 

“In the case of Davis vy. Speiden, 
104, Wise SH F83, 7 26h! -eds.1660; < cited; 
which went up to the Supreme Court 
of the United States from this Dis- 
trict, and in which the opinion was 
pronounced by Mr. Chief Justice 
Waite, who had also written the 
opinion in the case of Ricker v. 
Powell, 100 U. S. 104, 25 L. ed. 527, 
before cited, that court, after a care- 
ful and elaborate consideration of 
the history of the rule and of the 
decisions based upon it, said: ‘What- 
ever’ may be said in such cases, which 
are really only bills in the nature of 


bills of review, and which can only, 


be filed on special license, we think 
it clear that as to bills which relate 
to errors on the face of the decree 
alone, and which may be filed with- 
out leave, no such rule prevails. The 
filing without performance is in the 
nature of privilege, not jurisdiction. 
The courts of some of the States 
have so treated it (Forman y. Stick- 
ney, 77 Ill. 575), and we are clearly 
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which the party had at law,*? or where, at the time, 
there is nothing to perform,** or where the party 
is unable to perform.** 
cellor may direct a stay of the original decree, in 
such manner as he may deem advisable,*® or he 
may allow the bill to be filed and let execution of 
the original decree proceed.*® 
ance of the decree is not a condition precedent of 
the right to file an original bill in the nature of 
a bill of review.*7 

i, Security for Costs. An ancient Eng- 
lish order in chancery provided that no bill of re- 
view should be admitted unless the party exhibiting 
the same first deposited with the registrar the sum 


In a proper case the chan- 


Generally perform- 


of the opinion that such is the better 
practice and fully recognized by all 
the early English cases. Perform- 
ance does not establish the error, 
but only makes it the duty of the 
courts, when called on in a proper 
way, to inquire as to any errors that 
may have been committed. Whether 
the courts will enter on such an in- 
quiry without performance depends 
upon the exercise of a sound judicial 
discretion applied to the facts of the 
particular case.’” Perkins v. Tyrer, 
24 App. (D. C.) 447, 454. 

{a] Bill by personal representa- 
tive.—Quzere, whether, where one of 
several defendants against whom a 
decree has been passed in a suit in 
equity by nonresidents has died, his 
executrix, before filing a bill of re- 
view, must first obey or perform the 
decree, where to do so would require 
money of the estate to be paid out. 
Perkins v. Tyrer, 24 App. (D. C.) 447. 

[b] Mode of presenting excuse 
for nonperformance.—(1) An applica- 
tion for leave to file a bill of review 
without performance of the decree 
should be by petition and notice. 
Wallamet Iron Bridge Co. yv. Hatch, 
19 Fed. 347, 9 Sawy. 643. (2) If 
there are circumstances bringing the 
party within the exceptions to the 
general rule, he must show them to 
the court and obtain an order reliev- 
ing him from performance before 
filing the bill. Kuttner vy. Haines, 


135 Ill.| 382, 25 NE -752, 25 AmSR 
370. 

39. U. S.—Fraenkl v. Cerecedo, 
216. Ui Si 295; 30: SCt 322)-54 Led, 
486. 
peg cee v. Rison, 20 Ala. 
463. 

Md.—Safe Deposit, etc., Co. v. Git- 
tings, 102 Md. 456, 62 A 1030, 4 


LRANS 865, 5 AnnCas 941. 
Miss.—Denson y. Denson, 33 Miss. 
60. 


C.—Taylor v. Person, 9 N. C. 
Goodloe v. Stalling, 7 N. C, 159. 
Webster vy. Diamond, 86 Ark. 


N. 
298; 

40. 
Belge 

41. Wallamet Iron Bridge Co. v. 
Hatch, 19 Fed. 347, 9 Sawy. 643. 


42. Massie v. Graham, 16 F. Cas. 
No. 9,263, 3 McLean 41; Griggs v. 
Gear, 8 Ill. 2. 

43. Mickle v. Maxfield, 42 Mich. 


304, 3 NW _ 961. 


44. U. S.—Davis v. Speiden, 104 
WriisS: Ss. 26aLE ede 660: 

D. C.—Perkins v. Tyrer, 24 App. 
447. 

Jll.—Griggs v. Gear, 8 Il. 2. 

N. Y.—Livingston v. Hubbs, 4 
Johns. Ch. 124; Wiser v. Blachly, ¥ 
Johns. Ch. 488. 


N. C.—Stallings v. Goodloe, 7 N, C. 
159. 

Eng.—Williams v. Mellish, 1 Vern. 
Ch. 117, 23 Reprint 354. 

[a] Financial inability to perform 
a decree is a sufficient excuse. Davis 
v. Speiden, 104 U. S. 88, 26 L. ed, 
660; Perkins v. Tyrer, 24 App. (D. C.} 
447: Goodloe v. Stalling, 7 N. C. 159. 

45. Cochran v. Rison, 20 Ala. 
463. ; 
Stay pending bill see infra § 91%. 
46. Cochran vy. Rison, 20 Ala. 403, 
47. See infra § 929. 


wk 


#40 [210.5] 


of £50 as a pledge to answer such costs and dam- 
ages as might be awarded to the opposite party in 
case the bill should be dismissed.*% 
practice has been followed in this country.*® 
court, in its diseretion, may allow the deposit to 
be made nune pro tune,®° or may dispense with it 


altogether.°* 
—[§ 897] j. 


bill in equity.®? 


tis framed.°* 


' 48. Beames Orders 313; Anony- 
mous, 2 P. Wms. 283, 24 Reprint 731. 

' 49. Davis v. Speiden, 104 U. S. 
83, 26 L. ed. 660; Swan v. Wright, 
23 Eh. Cas) "No, 233670, 3° Woods 587; 
Quick y. Lilly, 3 N. J. Eq. 255; Field 
v. Williamson, 4 Sandf. Ch. (N. Y.) 
613; Webb v. Pell, 1 Paige (N. Y.) 
564; Winchester v. Winchester, 1 
Head (Tenn.) 460. 

Objection for failure to give se- 
curity see infra § 911. 

50. Loubier v. Cross, Dick. 223, 21 
Reprint 254. 4 

51. Davis v. Speiden, 104 U. S. 
83, 26 L. ed. 660. 

52. Kanawha Valley Bank vy. Wil- 
son, 35'W. Va. 36, 13 SE 58. 

5 any of bills generally see supra 

392. ‘ 

53. See supra § 392. 

54. U. S.—Farmers’, ete., Bank v. 
Arizona Mut, Sav., etc., Assoc., 220 
Beds 1, 1355 CCA! 57%? Kaw Valley: 
Drain) Dist) vs2Unions:Pac.J Ri Cor, 
163 Fed. 836, 90 CCA 320; Hoffman 
v. Knox, 50 Fed. 484, 1 CCA 535. 

Ga.—Durant v. D’Auxy, 107 Ga. 
456, 33 SE 47S; Miller v. Saunders, 
18 Ga. 492. 4 
. Jll.—Manufacturers’ Paper Co. vy. 
Lindblom, 68 Ill. A. 539. 

. Ky.—Basye vy. Beard, 12 B. Mon. 
pe Singleton vy. Singleton, 8 B. Mon. 


Porto, Rico.—Leake y. Olivieri, 8 
Porto Rico Fed. 114. 

. Tenn.—Maddox vy. Apperson, 14 
Lea 596; Arnold y. Moyers, 1 Lea 
308; Smith . vi: Smith, (Ch. A.) 57 
SW 198. 

Va.—Diamond State 
Alex. K.. Rarig Co., 


Tron Cos ‘w; 
93° Va. 595,25 


SE 894; Heermans v. Montague, 20 
SE 899; Hill v. Bowyer, 18 Gratt. 


(59 Va.) 364. 

W. Va.—West v. Shaw, 32 W. Va. 
1953) 9 vSi0) 84, 

[a] Bills and applications which 
may be treated as bills of review.— 
(1) Original bill to vacate decree. 
Maddox vy. Apperson, 14 Lea (Tenn.) 
596; West vy. Shaw, 32 W.Va. 195, 
9 SE 81. (2) Petition for rehearing. 
Hoffman.v. Knox, 50 Fed. 484, 1 CCA 
535; Knox y. Columbia Liberty Iron 
Co., ~42 Fed! 378 [rev on’ other 
grounds 50 Fed, 484, 1 CCA 535]; 
Matney v. Yates, 121 Va. 506, 93 SE 
694; Diamond State Iron Co. vy. Alex. 
K, Rarig’ Co., 93 Var1595,.25 SE 894; 
Heermans vy. Montague, (Va.) 20 SE 
899; Richmond v. Richmond, 62 W. 
Va. 206, 57 SE 736; Shenandoah Val- 
ley Nat. Bank v. Shirley, 26 W. Va. 


563. (3) Cross bill. Smith vy. Smith, 
(Tenn. Ch. A.) 57 SW 198. (4) Pe- 
tition for intervention. Farmers’ 


etce., Bank vy. Arizona Mut. Sav., ete., 
Assoc., 220 Fed. 1, 135 CCA 577 [aff 
217 Fed. 640]. (5) Petition to cor- 
rect decree. Kaw Valley Drain. Dist. 
vie Union Paci ik, Co., 1163) Hed. .836, 
90 CCA 320. , (6) Motion for recon- 
sideration. Leake vy. Olivieri, 8 Porto 
Rico Fed. 114. 


Frame of Bill. The general form 
of a bill of review is the same as that of any other 
And in accordance with the tend- 
ency of equity to regard. the substance rather than 
the form of a bill,®? where a bul contains the sub- 
stantial requisites of a bill of review, it will be 
treated as such, regardless of the name by which 
it is styled and of the technical form in which it 
But the application or bill must em- 
body the substantial elements of a bill of review.®® 
As in the ease of bills in equity generally,°® the al- 


EQUITY 


stronger reasons 
An analogous 


The | suits.5§ 


Cross references: 

Bill treated as application to file see, 
supra § 894. 

Bill treated as original bill in the 
nature of a bill of review see infra 
§ 930. 

Bill treated as petition for rehearing 
see supra § 877. 

Objections to frame and allegations 
of bill’ see infra § 904. 
55. Ill.—Hultberg Vv. 

252 Ill. 607, 97 NE 216. 
Or.—George y. Nowlan, 38 Or. 537, 

64 P 1. 

Porto Rico.—Leake y. Olivieri, 8 

Porto Fico Fed. 114. 

I.—Quinn v., Hall, 37 R. I. 56, 
(Ch. 


Anderson, 


R 
91 A 71, AnnCasi917C 373. 

Tenn.—Heiskell yv. Galbraith, 
A.) 59 SW 346. 

Va.—Diamond State Iron Co. v. 
Alex. KK. Rarig) Co.,. 93! Va. “b95; 26 
SE 894; Hill v. Bowyer, 18 Gratt. 
(59 Va.) 364. 

[a] Where the decree sought to 
be opened is not final, a petition to 
rehear cannot be treated as a bill 
of review. Woods vy. Harly, 95 Va. 
307, 28 SE 3874; Rawlings y. Raw- 
lings,-75iMa. 76. 

[b] A bill filed without leave (1) 
will not be treated as a bill of re- 
view where the case is such as to 
require leave to file a bill of review. 
Hill v. Bowyer, 18 Gratt. (59 Va.) 
364. (2) Necessity of leave see supra 
§ 894. 

56. See supra § 405. 5 

57. Goldsby v. Goldsby, 67 Ala. 
560;. Caller v. Shields, 2 Stew. & P. 
(Ala.) 417; Lewis v. Topsico, 201 Ill. 
320, 66 NE 276; Wilkinson y. Gage, 
40 Ill. A. 603; Murphy y. Branaman, 
156 Ind. 77, 59 NE 274. 
ane Goldsby v. Goldsby, 67 Ala. 
o . 

59. Spangler v. Vermillion, 80 W. 
Va. 75, 92 SE 449; Kanawha Valley 
Bank y. Wilson, 35 W. Va. 36, 13 SE 
58. 

60. Wilkinson vy. Gage, 40 Ill, A. 
603; Armistead v. Barber, 82 Miss. 
788, 35 S 199; Riggs v. Hoffman, ‘33 


W. Va. 426, 10 SE 795; Kanawha 
Valley Bank vy. Wilson, 35 W. Va. 
36, 13 SE 58; Laidley v. Kline, 25 
W. Va. 208. 


[a] A bill in the nature of a bill 
of review filed by a person not a 
party to the original decree, and 
founding his right to maintain the 
bill on the ground that he is a trus- 
tee, must show how the trust arose. 
Wilkinson y. Gage, 40 Til. A. 603. 

61. Glover v. Jones, 95 Me. -303, 
49 A 1104; Peo. v. Huron Cir. Judge, 
40 Mich. 166; Kanawha Valley Bank 
v. Wilson, 35 W. Va. 36, 13 SE 58; 
Riggs v. Huffman, 33 W. Va. 426, 10 
a 795; Laidley v. Kline, 25 W. Va. 

[a] Denial of substantial justice. 
—A bill of review will not be sus- 
tained without an allegation that 
substantial justice has not already 
been done by the decree, it not ap- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


legations must be definite and certain,®’ and even 


Parties, interests, and equities. 
name the parties,®® set forth their interests,°° and 
show the right to equitable relief,* although it has 
been held that the bill need not set forth in what 
respect plaintiff was injured by the former decree, 
where there is error on the face of it.® 
the bill fails to join parties to the driginal decree, 
it should state the reason for the nunjoinder.®* 
ilarly the reason for joining persons who were not 
parties to the original suit should be given.®* Par- 
ties may be brought in by amendment.*®® 

Record of former suit. The bill must set out the 
pleadings in the former suit,®°* and the proceedings °* 


[$$ 396-897 


apply why there should be strict- 


ness in the averment, than in most classes of 


The whales 


Where 


Sim- 


pearing that the review, if granted, 
would result in any material altera- 
tion of that decree. Glover v. Jones, 
95 Me. 303, 49 A 1104. 

62. Hooper v. Hardie, 80 Ala. 114. 

63. Armistead v. Barber, 82 Miss. 
788, 85 S 199; Knowland y. Sartori- 
ous, 46 Miss. 45. 

64. Armistead y. Barber, 82 Miss. 
(Csi ec eist ENS). 

65. Bennett vy. Brown. 56 Ga. 216; 
Armistead v. Barber, 82 Miss. 788, 35 


S 199; Knowland v. Sartorious, 46 
Miss. 45. 
66. U. S.—Buffington v. Harvey, 


95 U. S, 99, 24 L. ed. 381; Kellom v. 
Easley, 14 F. Cas. No. 7,668, 1 Dill. 
281 [aff 14 Wall. 279, 20 L. ed. 890]. 

Ala.—Goldsby v. Goldsby, 
560. 

D. C.—Adriaans v. Reilly, 27 App. 
167. 

Fla.—Reynolds vy. Florida, ete., R- 
Co., 42: Fla. 387, 28 S 861 [aff 183 
U. S. 471, 22 SCt 176, 46 L. ed. 283]. 

Ill.—Cole v. Littledale, 164 Ill. 630, 
45 NE 969; Bruschke vy. Der Nord 
Chicago Schuetzen Verein, 145 Ill. 
433, 34 NE 417; Lewis v. Pleasants, 
143 Ill. 271, 30 NE 323, 32 NE 384; 
Cox: v. Lynn; :138 s1lly 195,029 NEV Sb73 
Kuttner v. Haines, 135 Ill. 882, 25 NE 
752, 25 AmSR 370; Aholtz v. Durfee, 
122, Ill. 286, 18 NE 645 [aff.25 Ill. 
A. 43]; Judson v. Stephens, 75 ill. 
255; Turner y. Berry, 8 Ill. 541. 

Ind.—Stevens v. Logansport, 76 
Ind. 498; Worley v. Ellettsville, 60 
Ind. 7; Hardy v. Chipman, 54 Ind. 
591; Kitch v. State, 53 Ind; 59; Owen 
v. Cooper, 46 Ind. 524; Davis v. 
Perry, 41 Ind. 305; McDade vy. Mc- 
Dade, 235 Ind. 340. A 

Me.—Glover v. Jones, 95 Me. 303, 
49 A 1104. 

Mass.—Nashua, ete., Corp. v. Bos- 
ton, etc., Corp., 169 Mass. 157, 47 
NE 606. q 

N. C.—Gilchrist v. Buie, 21 N. C. 
346. 

Or.—Garbade v. Frazier, 42 Or, 384, 


Glig ia 3)6% 
Tenn.—LaGrange, ete, R. Co. v. 
Rainey, 7 Coldw. 420; Frazer v. 


Sypert, 5 Sneed 100. 

Tex.—Randon vy. 
Tex. 267. 

W. Va.—Wethered v. Elliott, 45 W. 
Va. 436, 32 SE 209; Dunn vy. Renick, 
40 W. Va. 349, 22 SE 66. 

67. U. S.—Buffington.v. Harvey, 
95. U.S. 99,24 Ee—éd. 381;, Kellom 
v. Easley, 1 Dill. 281, 14 F. Cas. No. 
Lee [aff 14 Wall. 279, 20 L. ed. 
pales aa ei ae Dy, v. Goldsby, 67 Ala. 

Ark.—Killion v. Killion, 98 Ark. 15, 
135 SW 452. 

Fla.—Reynolds vy. Florida, ete., R-. 
Go.) 42 (Pla. 387,. 28S, 4861 [aft 18s 
UnuS. 5471022) SCt176, 46 Th. eds 28sihs 

Ill.—Cole v. Littledale, 164 Ill. 630, 
45 NE 969; Bruschke v. Der Nord 
Chicago Schuetzen Verein, 145 Ill. 
433, 34 NE 417; Judson vy. Stephens, 


Cartwright, 3 


67 Ala. | 


| 


7 
A 


‘ 
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had thereon, including the decree,*’ and the facts 
on which the decree is based,®® but not the evi- 
L These requirements 
are obviously necessary in a bill of review for 
error apparent, as the record now takes the place 
of the recitals of the decree under the ancient 
Most of the cases 
announcing the rule involve bills based .on error 
apparent,’? but the rule is generally laid down in 
terms sufficiently general to apply also to a bill 
based on new matter,”* and the necessity of setting 
out the original record has been expressly recog- 
nized as applying to a bill for new matter.74 
larly, the reason for the rule that it is not neces- 
sary to set out the evidence in the original suit 
is obvious so far as applied to a bill for error ap- 
parent, as the evidence is not considered on such 


dence in the original cause.7° 


English chancery practice.” 


%5 Ill. 255; Gardner vy. Emerson, 40 
Ill. 296; Turner vy. Berry, 8 Ill. 541. 

Ind.—Murphy v. Branaman, 156 
Ind. 77, 59 NE 274; Worley vy. El- 
lettsville, 60 Ind. 7; Hardy v. Chip- 
man, 54 Ind. 591; Kitch v. State, 53 
Ind. 59; Owen v. Cooper, 46 Ind. 524; 
Davis v. Perry, 41 Ind. 305; Mc- 
Dade vy. McDade, 29 Ind. 340. 

Ky.—Dougherty v. Morgan, 6 T. B. 
Mon. 151; Hendrix vy. Clay, 2 A. K. 
Marsh. 462. 

Me.—Glover v. Jones, 95 Me. 303, 
49 A 1104. 

Mass.—Nashua, etc., Corp. v. Bos- 
ee ete., Corp., 169 Mass. 157, 47 NE 


Mich.—Peo, 


40 Mich. 166. 
yeep C.—Gilchrist vy. Buie, 21 N.C. 
Or.—Garbade vy. Frazier, 42 Or. 


Sos Vile 136: 

Pa.—Carey’s Hst., 16 Pa, Dist. 204. 

Tenn.—LaGrange, ete, R. Co: v. 
Rainey, 7 Coldw. 420; Anderson vy. 
State Bank, 5 Sneed 661; Frazer v. 
Sypert, 5 Sneed 100. 

Tex.—Randon vy. Cartwright, 3 Tex. 


267. 
Va.—Hatcher v. Hatcher, 77 Va. 
690. os 


600; Keran v. Trice, 75 Va. 68 

W. Va.—Wethered v. EHlliott, 
W. Va. 436, 32 SE 209; Dunn v. Ren- 
ick, 40 W. Va. 349, 22 SE 66; Amiss 
wes McGinnis; 12 W.) Val=37t. 

68. U. S.—Buffington vy. Harvey, 


Kellom 
v. Easley, 14 F. Cas. No. 7,668, 1 Dill. 


281 [aff 14 Wall. 279, 20 L. ed. 
890]. 
Ala.—Goldsby v. Goldsby, 67 Ala. 
60. 

Ark.—Killion v. Killion, 98 Ark. 


15, 1385 SW 452. 

D. C.—Adriaans v. Reilly, 27 App. 
167. 

Ga.—Groce v.:Field, 13 Ga. 24. 

Ill. Bruschke y. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417; Aholtz v.. Durfee, 422° Ill. 286, 
13 NE 645 [aff 25 Ill. A. 43]; Judson 
vy. Stephens, 75 Ill. 255. 

Ind.—Owen v. Cooper, 46 Ind. 524; 
McDade v. McDade, 29 Ind. 340. 

Ky.—Dougherty v. Morgan, 6 T. B. 
Mon. 151. 

Mass.—Nashua, ete., Corp. v. Bos- 


ton, ete, Corp., 169 Mass. 157, 47 
NE 606. ; 

N. C.—Gilchrist v. Buie, 21 N. C. 
346. 

Tenn.—LaGrange, etce., R.* Co. v. 
Rainey, 7 Coldw. 420; Frazer v. 


Sypert, 5 Sneed 100. 

Tex.—Randon vy. Cartwright, 3 Tex. 
267. 

VWa.—Keran v. Trice, 75 Va. 690. 

W. Va.—Wethered vy. Elliott, 45 W. 
Va. 436, 32 SE 209; Dunn v. Renick, 
40 W. Va. 349, 22 SE 66; Amiss v. 
McGinnis, 12 W. Va. 371. 

{a] Beason for rule.—‘We must, 
from the face of the bill itself, be 
able to see clearly and confidently, 
that the court committed an error 


“of law, within the remedial line the 


authorities mark out.’ Goldsby v. 


v. Huron Cir, Judge, |. 


EQUITY 


Simi- 


sufficient.8? 


leged.*4 
Goldsby, 67 Ala. 560, 564. 

69. Goldsby v. Goldsby, 67 Ala. 
560; Adriaans v. Reilly, 27 App. 
GDA Chi LG: 

70. U. S.—Buffington v. Harvey, 
95 U. S. 99, 24 Lived. 381. 
ier wean Sl ra v. Goldsby, 67 Ala. 
vor. C.—Contee y. Lyons, 19 D. C. 


Ill.—Bruschke y. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417; Judson v. Stephens, 75 Ill. 255; 
Turner vy. Berry, 8 Ill. 541. 

Mass.—Nashua, etc., Corp. y. Bos- 
ton, etc., Corp., 169 Mass. 157, 47 NE 


606. 

71. See infra § 900. 

72. See cases supra nates 66-70. 

73. See cases supra notes 66-70. 

74 IJIsillion vy. Killion, 98 Ark. 15, 
135 SW 452; Reynolds vy. Florida, etc., 
Rea Cox 42% Mal 8828S 86l sfatr 
183. U. S. 471, 22 SCt 176, 46 L. ed. 
283]; Aholtz v. Durfee, 122 Ill. 286, 
13 NE 645 {aff 25 Ill. A. 43]; Wor- 
ley v. Ellettsville, 60 Ind. 7. 

75. See infra § 900 note 86. 

Evidence as part of the record see 
infra § 900. 

76. See cases supra note 66-70. 
See also Aholtz v. Durfee, 122 Ill. 
286, 13 NE 645 [aff 25 Ill. A. 43] (a 
bill based on newly discovered evi- 
dence but quoting the rule as laid 
down in Turner v. Berry, infra); 
Turner y. Berry, § Ill. 541 (where the 
bill was based on error apparent and 
newly discovered evidence). 

77. Cole v. Littledale, 164 Ill. 630, 
45 NE 969; Axtell y. Pulsifer, 155 Ill. 
141, 39 NH 615; Bruschke vy. Der Nord 
Chicago Schuetzen Verein, 145 111. 
433, 34 NE 417; Lewis v. Pleasants, 
143 Ill. 271, 30 NE 323. 32 NE) 384; 
Cox v. Lynn, 138 Ill. 195, 29 NE 857; 
Kuttner v. Haines, 135 Ill. 382, 25 NE 
752, 25 AmSR 3870; Aholtz v. Durfee, 
122 Ill. 286, 13 NE 645; Goodrich v. 


Thompson, 88 Ill. 206; Judson v. 
Stephens, 75 Ill. 255; Gardner v. 
Emerson, 40 Ill. 296; Nashua, etc., 


Corp. v. Boston, etc., Corp. 169 Mass. 
157, 47 NE 606. 

[a] A synopsis of the pleadings 
is not sufficient. Cole v. Littledale, 
164 Ill, 680, 45) NE 1969; Axtelloy. 
Pulsifer, 155 Ill. 141, 39 NE 615; Cox 
VF Lymn, | 1388) L1ly 6195, 290tN 857; 
Kuttner v. Haines, 135 Ill. 382, 25 NH 
752, 25 AmSR 370; Aholtz v. Durfee, 
122 Ill, 286, 18 NE 645; Goodrich vy. 
Thompson, 88 Ill. 206; Judson _ vy. 
Stephens, 75 Ill. 255; Gardner v. Em- 
erson,: 40 Ill. 296; Turner v. Berry, 
8 Ill. 541; Griswold v. Heinroth, 154 
Tll. A. 124; Nashua, etc., Corp. v. Bos- 
ton, ete., Corp., 169 Mass. 157, 47 NE 
606. 

[b] A synopsis of the decree (1) 
is insufficient; the bill of review 
must contain a copy of the decree. 
Axtell v. Pulsifer, 155 Ill. 141, 39 NE 
615; Cox v. Lynn, 138 Ill. 195, 29 NE 
857; Kuttner v. Haines, 135 Ill. 382, 
25 NE 752, 25 AmSR 370; Aholtz v. 
Durfee, 122 Ill. 286, 18 NE 645; Good- 
rich v. Thompson, 88 Ill. 206; Judson 
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a bill.7° But the rule is generally declared in terms 
sufficiently broad to include a bill based on newly 
discovered evidenee.7® 
as to the extent to which the record of the former 
suit must be set out, the rule being variously de- 
clared to be that such reeord must be set out in 
full;** or that it must be substantially recited,7§ 
or that the bill must set forth so much of the record 
as will fully exhibit the error complained of.79 
Transeripts of the record cannot take the place of 
allegations,®° although the practice of accompanying 
the bill with certified copies of the whole record 
is sometimes favored,*! or even required.*? 
tiori, a mere reference to the former record is in- 


The practice is not uniform 


A. for- 


The grounds of the bill must be specifically al- 
Where the bill is based on error apparent 


v. Stephens, 75 Ill. 255; Turner v. 
Berry, 8 541. (2) The decree 
must be set out in full. Nashua, 


ete., Corp. v. Boston, etc., Corp., 169 
Mass. 157, 47 NE 606. ' 

78. Killion v. Killion, 98 Ark. 15, 
135 SW 452; Murphy y. Branaman, 
156 Ind. 77, 59 NE 274; Anderson v. 
State Bank, 5 Sneed (Tenn.) 661. 
See also Amiss v. McGinnis, 12 W. 
Va. 871 (where a substantial state- 
ment of the former proceedings and 
bill was treated as sufficient). 

79. Murphy v. Branaman, 156 Ind. 
77, 59 NE 274; Jamison v. Lake Erie, 
etc, R. Co., 149 Ind. 521, 48 NE 223: 
Findling v. Lewis, 148 Ind, 429, 47 
NE 831; Graves y. State, 136 Ind. 406, 
36 NE 275; Cain v. Goda, 84 Ind. 209; 
Stevens y. Logansport, 76 Ind. 498. 

[a] Necessity of whole record.— 
(1) The rule has been often declared, 
that a complaint to review a judg- 
ment on account of error apparent on 
the face of the record, must bring 
before the court a full record of the 
proceedings and judgment, including 
the pleadings, sought to be reviewed. 
Worley v. Ellettsville, 60 Ind. 7; 
Hardy v. Chipman, 54 Ind. 591; Kitch 
v. State, 53 Ind. 59; Owen y. Cooper, 
46 Ind. 524; Davis y. Perry, 41 Ind. 
305; McDade v. McDade, 29 Ind. 340. 
(2) An examination of these cases 
will show that in each the omitted 
parts of the record were material, as 
being more or less relevant to the 
alleged errors upon which the prayer 
for a review was predicated. Stevens 
vy. Logansport, 76 Ind. 498. 


g0. Murphy v. Branaman, 156 Ind. 
77, 59 NE 274; Jamison vy. Lake Erie, 
ete., R. Co., 149 Ind. 521, 48 NB 
22:3. 

81. Nashua, etc., Corp. v. Boston, 
ete., Corp., 169 Mass. 157, 47 NE 
606. 

g2. Anderson y. State Bank, 5 


Sneed (Tenn.) 661. 

83. Miller v. Saunders, 18 Ga. 492; 
Groce v. Field, 13 Ga. 24; Owen vy. 
Cooper, 46 Ind. 524. But see Basye 
Vid Beard, M2 Bueyvion.) Easy?) fost 
(where there seems to be an implica- 
tion that the former record may be 
incorporated in the bill by reference). 

[a] Whe decree cannot be incorpo- 
rated in the bill of review by a mere 
reference to the former record. Mil- 
ler v. Saunders, 18 Ga. 492; Groce v. 
Field, 13 Ga. 24. 

84 U. S.—Nickle v. Stuart, 111 
OS She 6PiaesCt iO 0sezeain. ed. "599. 

Ala.—Caller y. Shields, 2 Stew. & 
PB. Alt. 

Ark.—Stone y. Fayetteville Sewer 
Impr. Dist. No. 1, 107 Ark. 405, 155 
SW 99; Price v. Notrebe, 17 Ark. 45. 

Dp, C2=—Contee™ -v, | Liyions; (19° Dec, 


207. 
Ga.—Jones v. Robson, 30 Ga. 826. 
Pa.—Cremer’s Est., 13 Phila. 253. 


Porto Rico.—Arroyo v. Arrese, 2 
Porto Rico Fed. 27. 


Tenn.—Morton y. Sneed, (Ch. A.) 
39 SW 736. 

Tex.—Nichols y. Dibrell, 61 Tex. 
539% 


\ 
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the error must be pointed out,8°> and the legal 
ground of the contention must be stated.5° 
the bill is based on new matter the particulars 
wherein the party conceives himself to be aggrieved 
should be pointed out,’ and the new matter must 
be stated with sufficient particularity to enable the 
court to determine whether it is sufficient to jus- 
tify a rehearing,’* and the time and manner of its 
discovery should be alleged, so as to negative negli- 
gence in failing to discover it in time for use on 
the trial of the original cause,*® except where the 
doctrine obtains that the question of diligence is 


And see cases infra §§ 899-903, 

85. U. S.—WNickle v. Stuart, 
WE 0654- SCtr700;. 28. LL. ed: 
Kellom y. Easley, 14 F. Cas. 
7,668, 1 Dill. 281 [aff 14 Wall. 
20 L. ed. 890]. 

Ala.—McCall v. McCurdy, 69 
65; Goldsby v. Goldsby, 67 Ala. 
George v, George, 67 Ala. 192; 
vy. Dargan, 53 Ala. 178. 

Ark.—Branstetter vy. Branstetter, 
130 Ark. 301, 197 SW 688. 

Ill. Aholtz v. Durfee, 122 Ill. 286, 
13 NE 645 [aff 25 Ill. A. 43]; Bur- 
gess v. Pope, 92 Ill, 255; Gardner v. 
Emerson, 40 Ill. 296; Turner yv. Berry, 


111 
59K 
No. 
279, 
Ala, 


560; 
Otis 


8 Tl. 541. 

Ky.—Hendrix v. Clay, 2 A. K. 
Marsh. 462. 

Me.—Glover v. Jones, 95 Me. 303, 


49 A 1104; Crooker v. Houghton, 61 
Me. 337 


Md.—Billingslea vy. Baldwin, 23 
Md. 85. 

N. C.—Gilchrist vy. Buie, 21 N. C. 
346. 

Pa.—Russell’s App., 384 Pa. 258; 


Yeager’s App., 34 Pa. 173; Kachlein’s 
Appt, 76> Paes; Careyysadist), 16. Pa. 
Dist. 204; Clothier’s Est., 4 Pa. Co. 
2174: Frey’s Est., 34 LegInt 13. 

Tenn.—Donaldson v. Nealis, 108 
Tenn. 638, 69 SW 732; McDowell v. 
Morrell, 5 Lea 278; Arnold v. Moyers, 
1 Lea 308; Livingtson v. Noe, ,1 Lea 
55; Brown vy. Severson, 12 Heisk. 
381; LaGrange, etc., R. Co. v. Rainey, 
7 Coldw. 420; Anderson v. State 
Bank, 5 Sneed 661; Frazer v. Sypert, 
5 Sneed 100; Heiskell v. Galbraith, 
(Ch. A.) 59 SW 346; Berdanatt1 v. 
Sexton, 2 Tenn. Ch. 699. 

Tex.—Randon y. Cartwright, 3 Tex. 
267. 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681. 

W. Va.—Dunn v. Renick, 40 W. Va. 
349, 22 SE 66; Amiss v. McGinnis, 
UIOW: iV SLs 

fa] Reason for rule.—‘Nor will 
any error, by itself, do, unless com- 
plained of in the bill; because the 
plaintiff may have had an interest, 
at the time, in submitting to that 
part of the decree which is erroneous, 
and onght not to retract when he 
finds his interest the other way; or 
the defendants might have withheld 
this demurrer, and consented to the 
correction of the decree, if the bill 
had stated this objection.” Gilchrist 
v. Buie, 21 N. C. 346, 360, 

[b] Construction of allegations of 
error.—‘‘We would not construe the 
terms in which the errors are alleged 
with rigor, so as to exclude from re- 
examination any thing that counsel 
could be supposed to have expected 
to insist on.” Gilchrist v. Buie, 21 
N. C: 346, 360. ; 

[ec] A defect of parties to the 
original suit is unavailable to plain- 
tiff where he does not complain of 


it in his bill. Horner v. Zimmer- 
man, 45 Til. 14. 
86. Glover v. Jones, 95 Me. 303, 


49 A 1104; LaGrange, ete., R. Co. v. 
Rainey, 7 Coldw. (Tenn.) 420; Frazer 
v. Sypert, 5 Sneed (Tenn.) 100; Amiss 
v. McGinnis, 12. W. Va, 371. 

87. Reynolds y. Florida, ete, R. 
Cq,, 42 Fla, 8877; 28S) 861: faffiicals3 
Ty, S, 471, 22 SCt 176, 46 L. ed. 2838]; 
Lewis v. Topsico, 201 Ill. 320, 66 NE 


EQUITY 


Where | file the bill.%° 


276; Hendrix v. Clay, 2 A. K. Marsh. 


(Ky.) 462. 

ss. U. S.—Nickle v. Stuart, 111 
USS 11764 SCt 700, “287 Lv ed? 599; 
Pittsburgh, etce., R. Co. v. Keokuk, 


ete., Bridge Co., 107 Fed. 781, 46 CCA 
639 


Ala.—Caller vy. Shields, 2 Stew. & 
Pear. 

Ark.—Stone v. Fayetteville Sewer 
Impr. Dist. No. 1, 107 Ark. 405, 155 
SW 99; Killion v. Killion, 98 Ark. 
15, 185 SW 452; Greer y. Turner, 47 
Ark. 17, 14 SW 383. 

Cal.—Mulford y. Cohn, 18 Cal. 42. 

Fla.—Reynolds v. Florida Cent., 
ete! Ril Coe 42 Mlaiv387,.-28') S861 
[aff 183: U. S. 471, 22 SCt 176, 46 a. 
ed. 283]. . 

Ga.—Jones v. Robson, 30 Ga. 826. 

Ill._—Harrigan v. Peoria County, 
262 Tll. 36, 104 NE 172; Gardner 
v. Emerson, 40 Ill. 296; Wieczorek v. 
Adamski, 114 Ill. A. 161; Rowan v. 
Shawneeton First Nat. Bank, 112 Ill. 
A. 434, 

Ind.—Murphy v. Branaman, 156 
Ind, 77, 59 NE 274; Davis v. Davis, 
145 Ind, 4, 43 NE 935; Hill v. Roach, 
72 Inds 57. 

N. Y.—Crouse v. McVickar, 207 
N. Y. 218, 100 NE 697, 45 LRANS 
1159. 

Porto Rico.—Arroyo v. Arrese, 2 
Porto Rico Fed. 27. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Clark v. Gar- 
rett, 6 Lea 262; Livingston y. Noe, 
4 Lea 55; Burson y. Dosser, 1 Heisk. 
754; Frazer v. Sypert, 5 Sneed 100; 
Colville v. Colville, 9 Humphr. 524; 
Griffith v. Griffith, (Ch. A.) 46 SW 
340. 

Va.—Craufurd v. Smith, 93 Va. 623, 
23 SE 235, 25 SE 657; Norfolk Trust 
Co. v. Foster, 78 Va. 413; Whitten 
v. Saunders, 75 Va. 563; Carter v. 
Allan, 21 Gratt. (62 Va.) 241. 

W. Va.—Dingess v. Mareum, 41 W. 
Va, 757, 24 SE 624. 

{a] Where the new evidence is 
oral the names of the witnesses and 
what each would swear to must be 


stated. Greer v. Turner, 47 Ark, 17, 
14 SW 383. t 
{b] A copy of an instrument set 


out prevails as against an allegation 
as to its character. Cleveland. v. 
Martin, 2 Head (Tenn.) 128. 

Grounds of petition for leave to 
file bill of review see supra § 894. 


New matter as ground see infra 
§§ 902, 903:- : 

s9. U. S.—Taylor v. Easton, 180 
Fed. ' 363, 103 CCA/509. 

Ala.—Clements v. Clements, 76 8 
855; Alder vy. Van Kirk Land, etce., 


Co., 114 Ala. 551, 21 S 490; 62 AmSR 
133: 

Ark.—Long v. Long, 104 Ark. 562, 
149 SW 662; Jackson v. Becktold 
Printing, ete., Mfg. Co., 97 Ark. 415, 
134 SW 629; Greer y. Turner, 47 Ark. 
17, 14 SW 383. 

Cal.—San Joaquin, ete., Canal, etc., 
Co. v. James J. Stevinson, Ine., 175 
Cal. 607, 166 P 338; Mulford v. Cohn, 
18 Cal, 42. 

Fla.—Reynolds v. Florida, ete., R. 
Co., 42 Fla. 387, 28 S 861 [aff 183 
U. S. 471, 22 SCt 176, 46 L. ed. 2838]. 

Ill.—Harrigan v. Peoria County, 
262 Ill. 86, 104 NE. 172; Lewis v. 
Topsico, 201 Ill. 320, 66 NE 276; 


! cree, as the practice requires. 


finally determined on the. application for leave to 
It is not an uncommon practice to 
require the bill to be accompanied by the affidavits 
of the witnesses who are to furnish the new eyvi- 
dence,®! and by affidavits of diligence in the dis- 
covery of the new matter,®* but such affidavits can- 
not supply the lack of the necessary allegations in 
the bill,9* being incident rather to the practice on 
the petition for leave to file the bill, than to the 
sufficiency of the bill itself.°* It has been suggested 
that the bill may be aided by the answer in the 
matter of alleging the new matter relied on,®° but 


Elzas v. Elzas, 183 Ill. 132, 55 NE 
673. 
Ind.—Jenkins Vv. Prewitt, 5 
Blackf. 7. y 
up Boxer Ma enets v. Berry, 1 Mete. 
2. : 
N. J.—Traphagen y. Voorhees, 45 
Noo J. Hat Al ere erAes 19.8; 
Tenn.—McGuire v. Gallagher, 95 


Tenn. 349, 32 SW 209; Livingston v. 
Noe, 1 Ivea 55; Burson vy. Dosser, 1 
Heisk. 754; Saunders vy. Savage, (Ch. 
A.) 68 SW 218; Heiskell v. Galbraith, 
(Ch, A.) 59 SW 346; Berdanatti v. 
Sexton, 2 Tenn, Ch. 699. 

Tex.—Myers v. Pickett, 81 Tex. 53, 
16 SW 6438; Kidd v. Prince, (Civ. A.) 
182°SW 725. 

Va.—Carter v. Allan, 21 Gratt. (62 
Va.) 241. 

W. Va.—Snyder vy. Middle State 
Loan, ete., ‘Constr... Co; 524) W.28 Vac 
655, 44 SE 250; Dingess v. Marcum, 
41 W. Va. 757, 24 SE 624; Davis 
Sewing Mach. Co. v. Dunbar, 32 W. 
Va. 335, 9 SH: 237; 

[a] Materiality of allegation of 
diligence.—The allegation of the dis- 
covery of new matter, and that it 
could ‘not by the cxercise of reason- 
able diligence have been discovered 
before the trial, required to be stated 
in a bill of review on the ground of 
newly discovered evidence, is ma- 
terial and constitutes an essential 
equity in the maintenance of the 
bill, and, when put in evidence, must 
be established by clear and decisive 
proof. Reynolds vy. Florida Cent., 
ete, WR, .Co., £42 chaz’ 387,028 AS aeGu 
[aff 183 U. S. 471, 22 SCt 176, 46 L. 
ed. 288]. 

90. Kelley y. Diamond Drill, ete., 
Co., 147 Fed. 718, 78 CCA. 101° [aff 
142 Fed. 868]. 

Conclusiveness of findings on ap- 
plication for leave see infra § 905 et 
seq. 

91. Jones v. Robson, 30 Ga. 826; 
Hultberg vy. Anderson, 252 Ill. 607, 97 
NE 216; Rowan vy. Shawneeton First 
Nat. Bank, 112 Ill. A. 484; Aholtz 
v. Durfee, 25 Ill. A. 43) faff 122 Bi 
286, 13 NE 645]; Murphy v. Brana- 
man, 156 Ind. 77, 59 NE 274; Hill v. 
Roach, 72 Ind. 57; Carter v. Allan, 
21 Gratt. (62 Va.) 241. 

[a] Explanation of absence of 
affidavits.—Where such affidavits do 
not accompany the bill, the bill must 
explain their absence. Aholtz v. 
Durfee, 25;:Tll. A. 48 faff,122 Ill. 286, 
138 NE 645]. 

92. .Berdanatti v. Sexton, 2 Tenn. 
Ch, 699; Hatcher y. Hatcher, 77 Va. 
600; Carter v. Allan, 21 Gratt. (62 
Va.) 241. 

93. Murphy v. Branaman, 156 Ind. 
77, 59) (NE). 274;- “Hilleewr Roach; 72 
nay Site 

94. See supra § 894. 

95. Barnett v. Smith, 5 Call, (9 
Va.) 98, 100 (where Tucker, J., 
said: ‘With * * * the bill does not 
assert, nor does. the testimony 
prove, a diSvovery since the de- 

Gould 
v. Tancred, 2 Atk. 534, 26 Re- 
print 720. -I think however that the 
answer has disclosed facts, which, if 
properly alleged and proved, would 
have been a ‘sufficient ground for 
sustaining the bill; and consequently 
they will, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as coming from the de- 


‘a ™ 


—§ 897] 


this. is contrary to the general rule as to the suffi- 
ciency of a bill in equity,®® and has been declared 


to be an unsound practice.” 


Conditions precedent to right to maintain bill. 
The bill must show affirmatively that it is tendered 
within proper time,®® or allege a sufficient excuse 
for the delay,®® and if plaintiff relies upon excep- 
tions incident to disability he should plead them. 
The bill must also aver performance of the de- 
eree * or excuse for nonperformance.® 
to file the bill is necessary,* such leave must be al- 


leged.® 


The prayer is an essential part of a bill of re- 
The bill may pray simply that the decree 
may be reviewed and reversed in the point. com- 
plained of, if it has not been carried into execu- 
If it has been carried into execution, the 
bill may also pray the further decree of the court 
to put the party complaining of the former decree 
into the situation in which he would have been if 
that decree had not been executed.’ 


view.® 


tion.” 


fendant’s own pleading, be sufficient 
to sustain it now; especially as the 
defendant has neither pleaded, nor 
demurred, to the bill. Gould v. Tan- 
ered, 2 Atk. 534, 26 Reprint 720. The 
original proceedings cannot be gar- 


bled; but, if gone into at all, they 
must be fully examined’’). 

96. See supra § 826. 

O97. . Barnett, v. Smith, 5 Call (9 


Va.) 98, 103 (where Roane, J., said: 
“What is the consequence of new 
matter disclosed by the defendant 
in his answer to the bill of review? 
Whether such matter can be relied 
on, aS a ground of relief in a bill 
of this kind. The answer is, That 
the defendant in equity is but as a 
witness, and every rule and doctrine 
applying to other witnesses, in this 
respect, apply to him. If the plain- 
tiff before knew of any fact within 
the defendant’s knowledge, and did 
not draw it from him, he shall not, 
in this proceeding, avail himself of 
it. He shall not in this case, more 
than in others, dispense with the 
affidavit, and the leave of the court, 
without which the bill ought not to 


be, nor can be_ considered, as 
granted’). 
98. Ind—Jenkins v. Prewitt, 5 
Blackf. 7. 


Md.—Berrett v. Oliver, 7 Gill & J. 
191; Hitch v. Fenby, 4 Md. Ch. 190. 

R. I.—Williams v. Starkweather, 
Daa tt. Le 512,53 2A.8 70; 

Tenn.—Anderson y. State Bank, 5 
Sneed 664. j 

Va.—Shepherd v. Larue, 6 Munf. 
(20, Va.). 529. 

W. Va.—Amiss v. McGinnis, 12 W. 
Wa. Sr. 

But see Copeland vy. Bruning, 104 
Fed. 169 (holding that the objection 
that the bill is not in time must be 
pleaded where it does not appear 
on the face of the bill); Edmonson 
v. Marshall, 6 J. J. Marsh. (Ky.) 448 
(where the bill was entertained al- 
though it did not show that it was 
filed in time). And see infra § 908. 

[a] Special limitations need not 
be negatived. Williams v. Stark- 
weather, 24 R. I. 512, 53 A 870. 

99.° Brcoks v. Spann, 63 Miss. 198. 

Laches and limitations see supra 

892. 
ee Jenkins v. Prewitt, 5 Blackf. 
(Ind.) 7; Shepherd vy. Larue, 6 Munf. 
(20 Va.) 529; Gorman y. McCulloch, 
5 Bro. P. C. 597, 2 Reprint 886; Sher- 
rington v. Smith, 2 Bro. P. C. 62, 1 
Reprint 793; 2 Daniell Ch. Pr. (6th 
Am, ed.) p 1588. Contra Gregor v. 
Molesworth, 2 Ves. 109, 28 Reprint 
i2. 


2. Armes vy. Kimberly, 40 Fed. 
548 [aff 136 U. S. 629, 10 SCt 1064, 
34 L. ed. 5574; Bruschke v. Der Nord 
Chicago Schuetzen Verein, 145 Il. 
433, 34 NE 417; Horner v. Zimmer- 


EQUITY 


for a new trial.® 
process.?° 


affidavits.2% 


Where leave 


authority 


Where the 


man, 45 Ill. 14; People v. Huron Cir. ] 
Judge, 40 Mich. 166. : 
Hod ihdal tas of performance see supra 


3. Armes v. Kimberly, 40 Fed. 548 
[aff 1386 U. S. 629, 10 SCt 1064, 34 nL. 
ed. 557]; Horner v. Zimmerman, 45 
Ill. 14; Peo. v. Huron Cir. Judge, 40 
Mich. 166. 

4. See supra § 894. 

5 ‘Reynolds y. Florida, etc, R. 
COs 420 Elan 88s Zoro SOL path tse 
U.S. 471,.22 SCt 176,46 L., ed. 283] 
Watkinson vy. Watkinson, 68 N. J 
Hg." 632, “60> A” 93369 RAS 397, 6 
AnnCas 326 [rev 67 N. J. .Eq. 142, 
58 A 384]. 

Objections for lack or failure to 
allege leave see infra § 910. 

6 Kanawha Valley Bank vy. Wil- 
son, 30 W. Va. 36, 13 SE 58. 

7. Allgood y. Piedmont Bank, 130 
Ala. 237, .29. S° 855;. McCall. v. Mc- 
Gundy. 269 65; Thompson vy. 


’ 


Ala. 
Maxwell, 16 Fla. 773; Amiss v. Mc- 
Ginnis,, 12. W..) Va..371. 

8. McCall v. McCurdy, 69 Ala. 65; 
Thompson y. Maxwell, 16 Fla. 773. 

9. Allgood v. Piedmont Bank, 130 
Ala... 237, .29 S855: |MeCall..v. Mc- 
Curdy, 69 Ala. 65. 

{a] A prayer for restitution to 
plaintiff’s original situation is im- 
proper on a bill founded on newly 
discovered evidence. The prayer 
should be for a retrial. Allgood v. 
Piedmont Bank, 130 Ala. 237, 29 S 
855. 

10. Taylor v. Easton, 180 Fed. 363, 
103 CCA 509; Home St. R. Co. v. Lin- 
coln, 162 Fed. 133; Longworth v. 
Sturges, 4 Oh. St. 690; Cox v. Breed- 
love, 2 Yerg. (Tenn.) 499; Spangler 
vy. Vermillion, 80 W. Va. 75, 92 SH 


449, And see infra § 898. 

Li. Gilchrist “v.-Buie; , 2" Nee C: 
346. 

Signature of bill generally see 


supra § 403. 

12. See statutory provisions and 
rules of court; and Biscoe v. Mor- 
rison, 11 Ark. 114; Sanford v. Haines, 
71 Mich. 116, 38 NW 777. 

Verification of pleadings generally 
see supra § 403. 

13. Hultberg v. Anderson, 252 Ill. 
607, 97 NE 216. See also cases supra 
notes 9A, .22. 

14. See supra § 427 et seq. 

15. Bonney v. Lamb, 210 Ill. 95, 71 
NE 375 


[a] Mlustration—A bill for an 
accounting, for the removal of a 
trustee appointed in a _ suit for 


divoree, and seeking to review a con- 
sent decree for alimony and for the 
adjustment of certain partnership 
matters between the parties, is mul- 
tifarious. Bonney v. Lamb, 210 Til. 
95, 71 NE 375. 


Signature and verification. 
be signed by counsel"! Verification is sometimes re- 
quired by statute or rule of court,!* and a bill for 
newly discovered evidence must be supported by 


‘tially different. 


[b] Discretion of court.—The ob- 
jection, if urged, is addressed to the 


[BLO Say Tae 


ground alleged is new matter the bill should pray 


A bill of review should pray for 


A bill of review must 


Multifariousness. The usual rules concerning mul- 
tifariousness?* apply to bills of review. 
joinder of error apparent and new matter as grounds 
for the bill does not render it multifarious.'¢ 
joinder of a bill of review and an original bill 
~based on fraud is not favored,’ although there is 
recognizing the propriety of such a 
joinder,’* even where the bill of review is based 
on error apparent,'® or on both error apparent and 
newly discovered, evidence.?° 
haps, is that an original bill for fraud may be 
joined with a bill of review based on newly dis- 
covered evidence,*! but not with a bill of review for 


The 
The 


The true rule, per- 


and 


sound discretion of the court, 
the particular 


depends largely on 
facts of the case. Acord y. Western 
Pocahontas Corp., 156 Fed, 989 [aff 
174 Fed. 1019, 98 CCA 625]. 

16. Acord vy. Western Pocahontas 
Corp., 156 Fed. 989 [aff 174 Fed. 1019, 
98 CCA 625]; Winchester v. Winches- 
ter, 1 Head (Tenn.) 460; Colville v, 
Colville, 9 Humphr. (Tenn.) 524, 

17. Acord v. Western Pocahontas 
Corp., 156 Fed. 989 [aff 174 Fed: 1019, 
98 CCA 625]; Kimberly v. Arms, 40 
Fed. 548 [app dism 136 U. S. 629, 16 
SCt 1064, 34 “Lied. (557); Gordon, v- 
Ross. 63 Ala. 363; Wilson y. Schaefer, 
107 Tenn. 300, 64 SW 208; Berdanatti 
v. Sexton, 2 Tenn. Ch. 699. 

[a] Reason for rule.—‘‘The same 
defenses cannot be made—the same 
matters are not open for considera- 
tion—the same _ relief cannot be 
granted—the objects and effect of a 
bill of review, and of a bill impeach- 
ing a decree for fraud, are essen- 
If entertained 
as a bill of review, the former de- 
eree, so far as erroneous, would be 
reversed, and the court wouid pro- 
ceed to retry the cause, rendering the 
decree the evidence would authorize. 
But, if fraud has infected the decree, 
it must be vacated entirely—there Is 
no retrial of the cause.’ Gordon v. 
Ross, 63 Ala. 363, 365. 

[b] Where the bill is not de- 
murred to on this ground, the court 
will dispose of it upon its merits 
in either aspect of the facts. Vet- 
terlein v. Barker, 45 Fed. 741. 

18. Campbell v. Texas, ete., R. Co., 
4 F. Cas. No. 2.366, 1 Woods 368: 
Long v. Long, 104 Ark. 562, 149 SW 
662; Webster v. Diamond, 36 Ark. 
532; Griggs v. Gear, 8 Ill. 2; Roth v. 
Galva State Bank, 186 Ill. A. 236. 

19. Long v. Long, 104 Ark. 562, 
149 SW 662; Webster v. Diamon4&, 36 
Ark. 532; Griggs wv. Gear; 8 Li 2) 
See Bruschke vy. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417 (where such a joinder was passed 
without objection or comment). 

20. Long v. Long, 104 Ark. 562, 
149 SW. 662. 

21. Long v. Long, 104 Ark. 562, 
149 SW 662; Webster v. Diamond, 36 
Ark. 532; Schaefer v. Wunderle, 154 
Tll. 577, 39 NE 623; Boyden v. Reed, 
55 Ill. 458; Lancaster v. Springer, 126 
Til. A. 140; Rowan vy. Shawneeton 
First Nat. Bank, 112 Ill. A. 434. 

[a] New matter and fraud in sup- 
pression of evidence may be joined 
as ground for relief, although the 
one is properly ground for a bill of 
review while the other is ground for 


an original bill in the nature of a 
bill of review. Webster v. Diamond, 
36 Ark. 5382. 

[b] New matter and subornation 


of perjury may be joined as ground 
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error apparent.?? Where the original suit has 
abated the bill may be for revivor and review.?* 
A supplemental bill may likewise be added.?4 

A supplemental bill in the nature of a bill of re- 
view closely resembles in its frame a bill of re- 
view.25 

[§ 898] k. Process. A bill of review prays 
process,” and process issues thereon and appear- 
ance thereto is enforced as in the case of original 
bills.27 A supplemental bill to add to the decree 
cannot be entertained without notice to the parties 
adversely affected.?® Alteration of the decree is 
void as against a party not brought in by proper 
process,?® unless he has waived it.°° 

[§ 899] 1. Grounds—(1) In General. The first 
of Lord Bacon’s ordinances, ‘‘for the better and 
more regular administration of justice in the chan- 
cery,’’ was, that ‘‘no’ bill of review shall be ad- 
mitted except it contain either error in law, ap- 
pearing in the body of the decree, without farther 
examination of matters in fact, or some new mat- 
ter which hath arisen in time after the decree, and 


for relief, thus giving the bill the 27. Home St. 


EQUITY. 


[§§ 897-899 


not any new proof which might have been used 
when the decree was made; nevertheless upon new 
proof, that is come to light after the decree made, 
and could not possibly have been used at the time 
when the decree passed, a bill of review may be 
grounded by the special license of the court, and 
not otherwise.’’ 3! Statutes, of course, may define 
the grounds.*?. Otherwise the grounds indicated 
by Bacon are the only ones on which a bill of re- 
view can be based without departure from its origi- 
nal and strictly proper functions.*? Usually only 
two grounds are mentioned as proper, namely, error 
apparent and newly discovered matter,** but there is 
authority to the effect that matters newly arising 
since the decree also constitute a proper ground.*® 
It is not sufficient that injustice has been done, 
unless the circumstances are such as to authorize 
the court to interfere in accordance with the rules 
applicable to the remedy involved.2® Where the 
matter has already been considered and the record 
discloses no error, the court cannot reconsider such 
matter on a bill of review." 


Co. v. Lincoln, |} 4 SCt 700, 28 LL. ed. 599; Quinton v. 


Nats 
double aspect of partly a bill of re-|162 Fed. 133, 89 CCA 133; Cole v.| Neville, 152 Fed. 879, 81 CCA 673; 


view and partly an original bill. | Miller, 32 Miss. 


89; Longworth v.|Cocke v. Copenhaver, 126 Fed. 145, 


Boyden v. Reed, 55 Ill. 458; Griggs 
v. Gear, 8 Ill. 2. 

22. Kimberly v. Arms, 40 Fed. 548 
fappiredisme 136, -U. 7S, 629) 167, SCt 
1064, 34 L. ed. 557); Gordon v.’ Ross, 
€3 Ala. 363; Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Berdanatti v. 
Sexton, 2 Tenn. Ch. 699; Dunfee v. 
Childs, 59 W. Va. 225, 53 SE 209. 

23-5) Mitiord. Pl. ef '§) 3*pt 3: 

[a] Bill in alternative.—There is 
considerable doubt whether the 
plaintiff can put his case in the alter- 
native as a bill of review, or, if the 
court shall think it not good as such, 
as a bill of revivor and supplement. 
Perry v. Phelips, i7 Ves. Jr. 173, 34 
Reprint 67; Story Eq. Pl. § 425 note. 

Bills of revivor see supra § 870. 

24. Grant v. Ludlow, 8 Oh. St. 1; 
Mitford Pl. c 1 §3 pt 8. 

{a] New parties—(1) Where a 
person not a party to the original 
bill becomes interested in the sub- 
ject matter he must be made a party 
to the bill of review by way of sup- 
plement. Mitford Pl. c 1 §3 pt 3. 
(2) A supplemental bill lies to bring 
in parties to the original bill who 
have not been served and as to whom 
precess has been returned “not 
found.” Grant v. Ludlow, 8 Oh. St. 
1. (3) Where parties die their rep- 
resentatives may be brought in by a 
supplemental bill. Grant v. Ludlow, 
supra. (4) Where parties assign 
their interest in the subject matter 
the proper parties may be brought 
in by supplemental bill. Grant v. 
Ludlow, supra. 

: Be esi i bills see 
1G 

25. Story Eq. Pl. § 425. 

[a] Form.—‘Instead of praying 
that the former decree may be re- 
viewed or reversed, it prays that the 
cause may be heard with respect to 
the new matter made the _ subject 
of the supplemental bill, at the same 
time that it is reheard upon the 
original bill, and that the plaintiff 
may have such relief as the nature 
of the case made by the supplemen- 
tal bill requires. It should also 
state the circumstances positively 
which entitle the party to file it, viz., 
that the decree has not been en- 
rolled, and not merely state them in 
the alternative, praying one sort of 
relief, as upon a bill of review if the 
decree had been enrolled, and if not 
enrolled, then to have the benefit of 
it, as upon a supplemental bill in 
the nature of a bill of review.” 
Story Eq. Pl. § 425. 

26. See supra § 897. 


supra 


Sturges, 4 Oh. St. 690; Heermans v. 


Montague, (Va.) 20 SE 899; Daniell !} 


Ch. Pr. (6th Am. ed.) p 1575, note 3. 

28. Atwood v. Carmer, 75 N. J. 
Eq. 319, 73 A 114. 

29. Home St. R. Co. v. Lincoln, 
162 Fed. 133, 89 CCA. 133. 

380. Home St. R. Co. v. Lincoln, 
1622Med 1:33, 89. CCA, 133; 

Process and appearance generally 
see supra § 357. 

Sl. 4 Bacon: Works (ed. 1824) 
p 509; Beames Orders p 1; 1 Sanders 
Orders c 109. And see Purcell vy. 
Miner, 4 Wall. (U. S.) 5138, 18 L. ed. 
Baa Clapp v. Thaxter, 7 Gray (Mass.) 


32. See statutory provisions; and 
Sampeyreac v. U. S., 7 Pet. (U. S.) 
222, 8 L. ‘ed. 665. [aff 27 FY Cas. No. 
16,216a, Hempst. 118]; Pinkney v. 
Jay, 12 Gill & J. (Md.) 69; Hartman’s 
App., 36 Pa. 70; Russell’s App., 34 
Pa. 258; Haton v. Dickinson, 3 Sneed 
(Tenn.) 397. 

{a] fhe Pennsylvania statute re- 
lating to the orphans’ court merely 
adapts to that court the principles 
of a bill of review in equity as they 
stood at that time; it created no new 
grounds. Hartman’s App., 36 Pa. 70; 
Bishop’s App., 26 Pa. 470; In re Rid- 
dle, 19 Pa, 481; In re Bishop, 10° Pa. 
469; Bishop’s Hst., 1 Woodw. 149. 

[b] In Tennessee Act (1835) ec 20 
§ 15, interposed no new ground for a 
bill of review. Eaton vy. Dickinson, 3 
Sneed 397. 

33. U. S.—Dowagiac Mfg. Co. v. 
McSherry Mfg. Co., 155 Fed. 524, 84 
CCA 38; Hill v. Phelps, 101 Fed. 650, 
41 CCA °569. 
ree eS v. Holman, 32 Ark. 

Fla.—Bloxham v. Florida Cent., 
etc., R. Co., 39 Fla. 243, 22 S 697. 

Ill.—Martin v. Harsh, 164 Ill, A. 


Md.—Lanahan v. Lanahan, 110 Md. 
176, 72 A 672; Whelan v. Cook, 29 
I Ke Pe 

Miss.—Brown vy. Wesson, 114 Miss. 
216, 74 S 881. 

Pa.—Hartman’s App., 386 Pa. 70; 
In re Riddle, 19 Pa. 483; In re Bos- 
Wells otra. Dist, S52, 10 ba. Como aor 
ate Rittenhouse, 1 Pars. Eq. Cas. 
313. 
eae C.—Burn vy. Poaug, 3 S. C. Hq. 

W. Va.—Middleton v. Selby, 19 W. 
Va. 167; Amiss v. McGinnis, 12 W. 
Va. 371. 

34 U. S—Scotten v. Littlefield, 
235-U, St 40% 35 SCt i265) pee duored: 
289; Nickle y. Stuart, 111 U. S. 776, 


‘ 


61 CCA 211; Halsted v. Forest Hill 
Co., 109 Fed. 820. 
Ark.—Smith v. Rucker, 95 Ark. 517, 
129 SW 1079, 30 LRANS 1030. 
D. C.—McGowan v. Elroy, 28 App. 
188; Contee v. Lyons, 19 D. C. 207. 
Fla.—Mattair v. Card, 19 Fla, 455. 
Ill.—Judson v. Stephens, 75 Ill. 255. 
Ind.—Gullett v. Housh, 7 Blackf, 52. 
Iowa.—McGregor y. Gardner, 16 


Iowa 538. 
Ky,— Hendrix ve sClay, —2; Aww Ke 
Marsh. 462, 


Md.—Lanahan v. Lanahan, 110 Md. 
PTG,. (2A 672°. Pinkney ver lay ye 
Gill & J. 69. 

N. Y.—Wiser v. Blachly, 2 Johns. 
Ch. 488. 

N. C.—Simms v. Thompson, 16 
INS Coo: 

Pa.—Yeager’s App., 34 Pa. 173. 
nab) C.—Reid’ y., Clark, 12° S...C) a. 

Tenn.—Hardwick v. American Can 
Co 115 Penny) S935 "So LOW eooseL 
LRANS 1029; Wallace v. Goodlett, 
104 Tenn. 670, 58 SW 348; Bledsoe v. 
Carr, 10 Yerg. 55; La Grange, etc., 
R. Co. v. Rainey, 7 Coldw. 420; Mor- 
ton v. Sneed, (Ch, A.) 39 SW 736. 
NA ee het v. McDaniels, 6 Vt. 

Va.—Valz v. Coiner, 110 Va. 467, 
66 SE 730; Spilman v. Gilpin, 93 Va. 
698, 25 SE 1004; Thomson vy. Brooke, 
76 Va. 160; Laidley v. Merrifield, 7 
Leigh (34 Va.) 346; Bowyer v. Lewis, 
} ‘Hen, & Mi°Clt Vas) 553. 

W. Va.—Richmond vy. Richmond, 62 
W. Va. 206, 57 SE 736; Dingess v. 
Marcum, 41 W. Va. 757, 24 SE 624; 
Hill v. Maury, 21 W. Va. 161; Custer 
vv. Custer, 17> We Va, Lass? Even ave 
Smith, 10 W. Va. 298; Nichols v: 
‘Nichols, 8 W. Va, 174. 

Eng.—Young v. Keighly, 16 Ves. 
Jr. 348, 33 Reprint 1015. 

35. See infra § 908. 

36. Hodges v. Mullikin, 1 Bland 
(Md.) 503; Simmons y. Conklin, 129 
Mich. 190, 88 NW 625. 

[a] Loss of right to appeal, al- 
though through no fault of the party, 
is not ground for a bill of review. 
Simmons v. Conklin, 129 Mich. 190, 
88 NW 625. See also Roberge v. De 
Lisle, 158 Mich. 16, 122 NW 362 
(there was no abuse of discretion 
in refusing leave to file a bill of 
review which was intended as a mere 
substitute for an appeal after the 
right to appeal had expired); Murphy 
v. Schoder, 126 Mich. 607, 85 NW 
1080 (failure to appeal is not ground 
for a bill of review). 


37. Ill.—Hultberg v. Anderson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Extrinsic matters cannot, generally, constitute the 
ground for @ bill of review,®* the remedy being by 
original bill in the nature of a bill of review.° 

Matters going to the validity of the decree. It 
has been held that a bill of review does not lie for 
matters rendering the decree void in toto,*® as where 


the court had no jurisdiction of 


in which the decree was yendered,‘! especially 
where such matters do not appear of record.*2 
it has also been declared in general terms that 
a void decree may be assailed by a bill of review,*? 
-or at least in some instances.*4 
diction may be reached by a bill of review,*® as may 
also irregularities rendering the decree void.*® 


ters rendering the decree merely 


252 Ill. 607, 97 NE 216. 
Bae ir odees v. Mullikin, 1 Bland 
Mich.—Converse v. Barnard, 114 
Mich. 622, 72 NW 611. 
Pa.—In re Miller, 4 Pa, Dist. 407; 


‘In re Cassidy, 6 Pa. Co. 627. 


Tenn.—Berdanatti v. 
Tenn, Ch. 699. 

[a] Insufficient consideration. — 
That matters involved were not fully 
considered is not ground for a bill 
of review. MHultberg v. Anderson, 
252 Ill. 607, 97 NE 216. 

{b] Petition for reargument as 
distinguished from petition for bill 
of review.—Where no error apparent 
is alleged and no new evidence, and 
the only ground set out relates to 
matters fully covered by the hearing, 
the petition is one for a reargument, 
although called a petition for a bill 
of review. In re Cassidy, 6 Pa. Co. 


Sexton, 2 
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Insufficiency of evidence see infra 
§ 900. 

New evidence see infra § 901. 

SS elead .V.g Perry, ,1.5.. b.cton. 
(Ky.) 253; Chapman vy. Chapman, 
How. N. P. (Mich.) 18; Foy v. Foy, 


“25 Miss. 207. 


{a] Tl health of the party is not 
a sufficient ground. Foy v. Foy, 25 
Miss. 207. 


{b] Dependence on other parties 
to defend the suit, is not ground for 
a bill of review. Head y. Perry, 1 
T. B. Mon. (Ky.)' 253. 

39. See infra § 925. : 

40. Raniak v. Pokorney, 198 Mich. 
567, 165 NW _ 668; Donaldson v. 
Nealis, 108 Tenn. 638, 69 SW 732; 
Arnold v. Moyer, 1 Lea (Tenn.) 308; 
Berdinatti v. Sexton, 2 Tenn. Ch, 699. 

Fraud see infra text and notes 55, 


41. Friley v. Hendricks, 27 Miss. 
412; Donaldson vy. Nealis, 108 Tenn. 
638, 69 SW 732; Berdanatti v. Sex- 
ton, 2 Tenn. Ch. 699. P ‘ 

[a] Reason of rule. ‘This is 
manifest without any authority, be- 
cause a bill of review assumes that 
the Court had power to act, but in- 
sists. that upon the face of the de- 
eree the Court committed error in 
acting.’ Donaldson v. Nealis, 108 
Tenn. 638, 641, 69 SW 732. 

42. Acord v. Western Pocahontas 
Corp., 156 Fed. 989 [aff 174 Fed, 
1019, 98 CCA 625 (certiorari den 215 
U. S. 607, 30 SCt 408, 54 L. ed. 346)1; 
Keith v. Willingham, 2 Ga. Dec. Pt. 
II 151: Whelan v. Cook, 29 Md. 1; 
Arnold v. Moyes, 1 Lea (Tenn.) 308. 

43, Waldron v. Harvey, 54 W. Va. 
608, 46 SE 603, 102 AmSR 959. See 
Willamette _ Iron Bridge Co. v. 
Hatch, 125 U.(S. 1, 8 SCt 311, 31 L. 
ed. 629 [rev 19 Fed. 347, 9 Sawy., 
643] (holding that error of a federal 
court in assuming jurisdiction on the 


' ground that the cause was one aris- 


ing under a law-of the United States, 
when it was not such, might be 
reached by a bill of review); Ketch- 
um v. Farmers’ L. & T. Co., 14 F. 
Cas. No. 7,736, 4 McLean 1 (defect 
of jurisdiction because of the resi- 
dence of the parties in the same 
state). 


Excess of juris- 


EQUITY 


of review.4? 


fulness.®+ 
the proceedings 


But 


Mat- 
voidable at the 


44, Morrison y. Leach, 55 W, Va. 
126, 47 SH 237. 

45. Bruschke y. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 
NE 417; Holloway v. Baltimore Safe 
Deposit, etc., Trust Co., 122 Md. 620, 
ey 95; McCoy v. Allen, 16 W. Va. 

[a] A decree against a person not 
a party may be attacked by a bill of 
review. Bruschke y. Der Nord Chi- 
eago Schuetzen Verein, 145 Ill. 433, 
34 NE 417; McCoy v. Allen, 16 W. Va, 
724. But see supra § 891. 

{b] A decree against a person 
not served (1) and who did not ap- 
pear may be reached by a bill of re- 
view. Johnson vy. Ludwick, 58 W. Va. 
464, 52 .SE.. 489... (2)...A~, decree 
against a defendant who was not 
served but for whom an unauthorized 
appearance was entered by an _ at- 
torney may be reached by a bill of 
review. Bruschke v. Der Nord Chi- 
cago Schuetzen Verein, 145 Ill. 433, 
34 NE 417. 

46. Bruschke v. Der Nord Chi- 
cago Schuetzen Verein, 145 Tll. 433, 
34 NE 417; Cook v. French, 96 Mich. 
525, 56 NW 101. Morrison v. Leach, 
55 W. Va. 126, 47 SE 237. 

[a] Mlustration.—A bill of review 
lies where the decree is void because 
entered as by default after appear- 
ance by defendant and without no- 
tice to him. Cook v. French, 96 Mich. 
525, 56 NW 101. 


47. Dunn v. Renick, 40 W. Va. 
349, 22 SE 66. 

48. U. S.—Tilghman y. Werk, 39 
Fed. 680. 

Mass.—Sylvester v. Hubley, 157 
Mass. 306, 32 NE 166. 

Mich.—Roberge v. De Lisle, 158 
Mich. 16, 122 NW 362; Simmons v. 
Conklin, 129 Mich. 190, 88 NW 
625. 

Miss.—Neilson vy. Holmes, 1 Miss. 
261. 


N. Y.—wWiser v. Blachly, 2 Johns. 
Ch. 488. 

Tenn.—Randall v. Payne, 1 Tenn. 
Che lay. 

-Va.—Quarrier v. Carter, 4 Hen. & 
M. (14 Va.) 242; Franklin vy. Wilkin- 
son, 3 Munf. (17 Va.) 112. 

49))°C. eS’ —Putnam Vo. Daye 22 
Wall. 60, 22 Li. ed. 764; De Florez v. 
Reynolds, 8 F, Cas..No. 3,748, 16 
Blatchf, 397. 

Ark.—Long v. Long, 104 Ark. 562, 
149 Sw 662: Corney v. Corney, 97 
Ark. 117, 133 SW 813; Price v. Not- 
rebe, 17 Ark. 45. 


Mass.—Sylvester v. Hubley, 157 
Mass. 306, 32 NE 166. 

Tenn.—Holmes v. Roth, (Ch. A.) 
57 SW 405. 

Va.—Jones v. Pilcher, 6 Munf. (20 
Va.) 425. 

50. Putnam v. Day, 22 Wall. 
(UP"S.) "60, 22 BLe-ed. 764; Lafferty 


Mire Co: v2 Acme Ri, ete; 4Coy' 7143 
meds O27 (4 @CAS 5214 Price vi Not- 
rebe, 17 Ark. 45; Allen v. Foster, 32 
Tex. Civ. A. 332, 74 SW 800; Frank- 


Jin v, Wilkinson, 3 Munf. (17 Va.) 

112. 

* 51. Price v. Notrebe, 17 Ark. 45. 
52. Sylvester v. Hubley, 157 Mass. 

306, 32 NE 166. : 


Acts or omissions of counsel. 
a bill of review will not lie on the ground of coun- 
sel’s absence,#® negligence,#? mistakes,°° or unfaith- 
But in exceptional cases the court may 
entertain a bill on such grounds,°? and it has been 
held that unauthorized acts by counsel constitute a 
sufficient ground.®? 
ent’s address, so that he could not communicate 
with him, is not a sufficient ground.54 

Fraud, accident, and mistake. While there is some 
authority to the contrary,°® as a vule fraud is not 
considered to be ground for a bill of review.5® 
same is true of accident or mistake not apparent of 
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election of the party cannot be reached by a bill 


As a general rule 


Counsel’s ignorance of the cli- 


The 


53. Bruschke 7. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417. See Smith v. Bossard, 7 S. C. 
Eq. 406 (declaring, although not de- 
ciding, that a bill of review would 
lie .for unauthorized acts of coun- 


sel). 
54. Foy v. Foy, 25 Miss. 207. 
55. Elliott v. Bascom, 11 Gray 


(Mass.) 286; Kerans v. Kerans, 70: 
N. J. Eq. 4838, 62 A 305; Watkinson v. 
Watkinson, 68 N. J. Eq. 632, 60 A 
931, 69 LRA 397, 6 AnnCas 326 [rev 
67 N. J. Eq. 142, 58 A 384]. «See 
Evans v. Bacon, 99 Mass, 213 (where 
the point was mentioned but not de- 
cided); Minor y. Minor, 204 Pa, 199, 
53 A 765; Bishop’s App., 26 Pa. 470 

(both of which seem to assume that 
fraud is a proper ground for a bill 
of review). 

[a] Dlustration.—Where the own- 
er of land sold under execution and 
the first purchaser made an ar- 
rangement, in fraud of a purchaser 
of part of the land from the first 
purchaser, whereby redemption by 
the owner was facilitated and all the 
redemption money was to go to, the 
first purchaser, in fraud of the 
rights of the second purchaser, it 
was held that the latter might main- 
tain a bill, as for newly dtscovered 
evidence of the fraud, to review a 
pro confesso decree allowing the re- 
demption and ordering all the re- 
demption money to be paid to the 
first purchaser. Hlliott v. Bascom, 
11 Gray (Mass.) 286. 

_[b] Distinguished from original 
bill.— “Bills of review frequently are 
based upon or necessarily involve 
charges of perjury, forgery and other 
fraud. The distinction between bills 
of review alleging fraud. from 
original bills to impeach a decree 
on account of fraud has not al- 
ways been sharply drawn. Leaving 
the decrees of foreign courts out of 
view, the former class of hills seems 
to include the latter.” Kearns v. 
teams, 10 “N. J. Hat 483,° 484, 62 A 

[c] “The bill of review is to be 
preferred to the original bill, filed 
as of right without leave, and this 
last-named bill should be left.to that 
comparatively small class of cases, 
perhaps not as yet fully defined, in 
which the remedy by an application 
in the cause for a rehearing or a 
new trial and the remedy by a bill 
of review are inapplicable or inade- 
quate.” Kearns v. Kearns, 70 N. J. 


' Eq. 483,°487, 62 A 305. 


56. U. S.—Dowagiae Mfg. Co. v. 
McSherry Mfg. Co., 155 Fed. 524, 84 
CCA 38; Hendryx vy. Perkins, 114 Fed. 


801, 52 CCA 435; Ritchie v. Burke, 
109 Fed. 16; Cutter v. Iowa Water 
Co., 96 Fed. 777; Northern Illinois 


Coal, ete., Co. v, Young, 12 Fed, 809, 
11 Biss 331. See Terry v. Commer- 
cial Bank, 92. U. S. 454, 23 L. ed, 620; 
Taylor v. Easton, 180 Fed. 363, 103 
CCA 509 (in both of which it was 
declared that fraud was ground for 
a bill of review, but in neither case 
was the point necessary to the de- 
eision or discussed). 

Ala.—Mitchell v. Rice, 132 Ala. -120, 
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record.®? 


these matters.®§ 


bift 25 


31 S 498; Newlin v. McAfee, 64 Ala. 
357; Gordon vy. Ross,’ 63 Ala. 363; 
Stallworth v. Blum, 50 Ala. 46. 
Ga.—Keith v. Willingham, Ga. 
Dec PtiehO 15k. 
Tll.— Axtell v. Pulsifer, 155 Ill. 141, 
39 NE 615; Schaefer v. Wunderle, 154 


Ill. 577, 39 NE 623; Caswell v. Cas- 
well, 120 Ill. 377, 11 NE 342; Allen 
v. Hawley, 66 Ill. 164; Boyden v. 
Reed, 55 Ill. 458; Johnson vy. John- 
Sane Till. 215; Griggs v-. Gear, 8 
PIV 2: 

Ind.—Hinesley v. Sheets, (A.) 46 
NE 94. 


Ky.—Singleton v. Singleton, 8 B. 
Mon. 340; Edmondson v. Moseby, 4 
J. J. Marsh. 497. 


Md.—Burch v. Scott, 1 Gill & J. 
393: 
Mich.—Raniak v. Pokorney, 198 


Mich. 567, 165 NW 6638. 

Miss.—Brown v. Wesson, 114 Miss. 
216; 74 S 881. See James v. Fisk, 17 
Miss. 144, 47 AmD 111 (where, no 
point was made as to joinder, and 
the court denied relief for fraud, but 
granted it for error apparent). 

N. Y.—Wright v. Miller, 1 Sandf. 
Cha 10st Patt <s=N, YY. 951: 

Oh.—Cooch y. Cooch, 18 Oh. 146. 

. a C.—Reid v. Clark, 17.S. C. Eq. 
34 . 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Cox v. Harts- 
ville Bank, (Ch. A.) 68 SW 2387; Ber- 
danatti v. Sexton, 2 Tenn. Ch. 699. 

Va.—Penn v. Tucker, 114 Va. 669, 


it Sk 473; Keran v. "Trice, *75 Wa. 
690. 

W. Va.—McLanahan y. Mills, 73 
W. Va. 246, 80 SE 351; Dunfee™ v. 


Childs, 59 W. Va. 225, 53 SE 209; 
Law v. Law, 55 W. Va. 4, 46 SE 
697; Manion v. Fahy, 11 W. Va. 482. 

Eng.—Mussel v. Morgan, 3 Bro. 
Ch. 74, 29 Reprint 416. 

Amendment changing bill to origi- 
nal bill see infra § 930. 

Bill of review treated as original 
pill for fraud see infra § 930. 

Joinder of fraud with grounds for 
bill of review see supra § 897. 

57. Brown vy. Wesson, 114 Miss. 
216, 74 S 831. 

58. See statutory provisions. 

fa] Fraud in federal grants.—The 
act of May 8, 1830 (4 U. S. St. at L. 
399 c 60), authorized a bill to review 
adjudications of forged warrants, 
grants, concessions, orders of sur- 
vey, or other evidence of title from 
‘the United States. Sampeyreac Ry 
tS et wees, Sa) petinien’ 0) lls 
665) att.) 2.0, ees ‘Cas: INot aie, 3160, 
Hempst. 118]. 

[b] In Texas the recognized func- 
tion of a bill of review is to review 
cases in which the judgment is the 
result of fraud, accident, and mis- 


take. Kidd y. Prince, (Civ. A.) 182 
Sw 725. 

59. See infra § 925. 

60. U. S.—Hoffman v. Knox, 50 
Fed. 484, 1 CCA 535. 

Tll.—Harrigan v. Peoria County, 
262 Ill. 36, 104 NE 172. 

Ky.—Calmes .v. Ament, 1 A. K. 


Marsh. 459. 


Statutes of course may enlarge the 
grounds of so-called bills of review so as to include 
But the remedy in such eases is 
by an original bill in the nature of a bill of review, 
and should be considered in that connection, re- 
gardless of the confusing terminology according to 
which such bills are called bills of review.®® 
Matters waived, cured, or harmless. 
view will not le for matters which might have been 
rectified by due dihgence,®° nor for matters as to 
which plaintiff had other remedies which, he failed to 
use,®! nor for matters withheld on a prior appeal.®’ 
There must be substantial equities in favor of plain- 
The bill cannot rest upon strict law. as 
against equity,°* nor upon mere irregularities of pro- 


‘ 


EQUITY 


A bill of re- 
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Mass.—Mulrey  v. Carberry, 204 
Mass. 378, 90 NE 576. 

setts Wieser sak v. Adams, Freem. 
Tenn.—Holmes v. Roth, (Ch. A.) 
57 SW 405. 

Eng.—O’Brien v. Conner, 2 Ball & 
B. 154. 

[a] Basis of rule.—This rule is 


based on the same theory as that 
according to which a bill will not 
lie to review a consent decree. Hoff- 
man v. Knox, 50 Fed. 484, 1 CCA 535; 
Harrigan v. Peoria County, 262 Ill. 
36, 104 NE 172. See infra. § 968. 
{b] Illustration.—A deficiency: de- 
cree in a foreclosure proceeding was 
entered against a grantee of the 
mortgaged premises, who assumed 
the mortgage, and such grantee filed 
a bill to review the decree claiming 
that no deficiency decree could be 
entered against him in chancery for 
the reason that he did not own the 
premises when the bill for fore- 
closure was filed, and that he was 
not a proper party defendant to the 
bill in the absence of such an alle- 
gation. It was held that the bill for 
review was properly dismissed for 
the reason that he had a complete 
remedy ‘in the foreclosure proceed- 
ing if. his contention was correct, 
first, by demurring to the foreclosure 
bill; second, by appealing from the 
deficiency decree entered against 
him; or third, by taking a writ of 
error and reviewing the whole pro- 
ceeding for failure to find his own- 
ership of the land, it also appearing 
that he could have answered the 
original bill setting up his convey- 
ance, and it further appearing that 
he still had a right to prosecute a 
writ of error from the entire pro- 


ceeding. Roth vy. Galva State Bank, 
186 Ill. A. 236. 
[ec] Going to trial unprepared is 


not ground for bill of review unless 
a continuance was asked and denied. 
Calmes v. Ament, 1 A. K. Marsh. 
(Ky.) 459; Speight v. Adams, Freem. 
(Miss.) 318. 

{d] Bill held not barred.—Peti- 
tioners were unable to present all 
the evidence to the supreme judicial 
court when the case was before it, 
because they did not know, until 
they attempted to present the evi- 
dence on appeal, that the stenog- 
rapher who took the testimony at a 
second hearing was not the one ap- 
pointed as commissioner to take the 
evidence, but was his assistant, at 
which time it was too late to bring 
up the evidence taken by the assist- 
ant, so as to show the questions of 
law involved in the trial court’s de- 
cision, and it had theretofore been 
the custom for the commissioner to 
sometimes have his assistant take 
evidence. It was held, that the pe- 
titioner’s failure to obtain a hearing 
on the questions of law involved was 
not due to the fault or neglect of 
petitioners or their attorneys, so as 
to preclude them from relief by a 
bill of review. Mulrey v. Carberry, 
204 Mass. 378, 90 NE 576. 
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cedure or harmless error, or upon error which has 
been waived or cured,®* and can be maintained only 
by one who is aggrieved by the decree.®® 
plaintiff in a bill of review be allowed to rely on 
a claim or defense different from that asserted in 
the original suit.® 
Matters reserved. 
‘only to a final decree,®® matters. expressly reserved 
for future determination cannot constitute ground 
for a bill of review,®® and the same is true of mat- 
ters reserved by 
(2) Error. Except in so far as the Eng- 
lish chaneery practice has been modified by stat- ° 
ute,’t a bill of review lies for error apparent on 
the face of the record.’ 


Nor will 


Since a bill of review lies 


implication.*° 


The English rule, based 


Error apparent see infra § 900. 

New matter see infra § 902. 

61. Roth v. Galva State Bank, 186 
Ill. A. 236; Carter v. Stennett, 10:+B. 
Mon. (Ky.) 250; In re Rittenhouse, 1 
Pars, Eq. Cas. (Pa.) 313. 

{a] Failure to apply for a re- 
hearing on the ground of newly dis- 
covered evidence which was available 
before the end of the term, pre- 
cluded a bill of review on the same 


ground. Carter vy. Stennet, 10 
Mon. (Ky.) 250. 
62. Scotten  v. Littlefield, 235 


U. S. 407, 35 SCt/125, 59° Li. ed, 289 
[aff 213 Fed. 705, 130° CCA *219]. 

63. U. S.—Providence Rubber Co. 
es Goodyear, 9 Wall. 805, 19 L. ed. 
828. 

Ga.—Hargraves v. Lewis, 7 Ga. 110. 

Ky.—Todd v. Lackey, 1 Litt. 270. 

Mich.—Smith vy. Smith, 142 Mich. 
413, 105 NW 880. 


aa C.—Gilchrist vy. Buie, 21 N. C. 
Pa.—Whelen’s App.) 70 Pa. 410; 

Stevenson’s App., 82 Pa. 318; Wil- 

son’s App., 1, Pa. “Cas?-227,> 3° AY 4247. 
Tenn.—Saunders vy. Savage, (Ch. 


A.) 63 SW 218. 

[2] Where the original bill did 
not entitle plaintiff to relief, no bill 
of review at his instance will lie for 
errors apparent in the record, how- 
ever manifest such errors may be. 
Todd v. Lackey, 1 Litt. (Ky.) 270. 

64 McCall v. McCurdy, 69 Ala. 
65; Yeager’s App., 34 Pa. 173. 


65. See infra § 900. 

66. See supra § 891. 

67. Hardwick v. American Can 
Co., 415 Tenn... 393), 689°) SWs-73500 1 


LRANS 1029; 97 


Beatty v. Barley, 
Va. 11, 32) SE 


794. 


68. See supra § 888. 

69. Price v. Notrebe, 17 Ark. 45. 
70. Price v. Notrebe, 17 Ark. 45. 
71. See statutory provisions; and 


Jones v. Parker, 67 Tex. 76, 3 Sw 
222; Milam County v. Robertson, 47 
Tex. 222; Schleuning v. Duffy, 37 
Tex. 527; Lewis v. San Antonio, 26 
Tex. 316; Yturri v. McLeod, 26 Tex. 
84; Seguin v. Maverick, 24 Tex. 526, 
76 AmD, 117; Larson. v..-Moore,. 1 
Tex. 22; Kidd v. Prince, (Tex. Civ. 
A.) 182 SW 725; Miller v. Miller, 21 
Tex. Civ. A. 382, 53 SW 362; Talbert 
Vso SAL DOUL,...16.. hex ClVa as OS. £0 
SW 187; Moore v. Perry, 13 Tex. Civ. 
A. 204, 35 SW 838. 

72. U. S.—Scotten v. Littlefield, 
235 U. S. 407, 35 SCt 125, 59 L. ed. 
289; Osborne v. San Diego Land, ete., 
Co., 178 U. S. 22,.20°SCt 860, 44 L. ed. 
961; Williamette Iron Bridge Co. v. 
Hatch, 1255 Uy Seal, SpSCt.Sia, | oaata: 
ed. 629; Ensminger v. Powers, 108 
U. S. 292, 2 Sct 643, 27 lL. ed. 782; 
Clark v. Killian, LOBE ke S. 766, 26 
L. ed. 607; Buffington v. Harvey, 95 
US nS Osa Oana Gale 381; Putnam v. 
Day, 22 Wall. 60, 22 lL. ed. 764; Pur- 
cell v. Coleman, 4 Wall. 519, 48 L. 
ed. 459. Kennedy v. Georgia Bank, 8 
How. 586, 12 Ll. ed. 1209; Whiting 
v..U. ‘8, Bank,..18 “Pet...6,-10..14.,46d. 
33; Phoenix Farmers’, ete., Bank v. 
Arizona Mut. Sav., ete. Assoc. 220 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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x 


on Lord Bacon’s ordinance,** was that the error 
must be apparent on the face of the decree,’* and 
the rule has been laid down in the same terms in 
this country, especially in the early cases,7 
the two rules are practically the same, the record 


Fed. 1, 135 CCA 577; Acord v. West- 
ern Pocahontas Corp., 156, Fed. 989 
(aff 174 Fed. 1019, 98 CCA 625 (cer- 
tiorari den 215 U. S. 607, 30 SCt 408, 
54 L. ed. 346)]; Dowagiac Mfg. Co. 
v. McSherry Mfg. Co., 155 Fed. 524, 
84 CCA 38; Camp Mfg. Co. v. Parker, 
121 Fed. 195; Hill v: Phelps, 101 Fed. 
650,7 41 CCA 569" “Bush! va. Wi S. Lo 
Fed. 625, 8 Sawy. 322; Irwin v. Mey- 
rose, 7 Fed. 533, 2 McCrary 244; 
Barker v. Barker, 2.F. Cas. No. 987,. 2 
Woods 241; Dexter v. Arnold, 7 F. 
Cas. No. 3,856, 5 Mason 303; Massie 
Me Granam, 6,cr Cas. No.-93263, 58 
McLean 41; Poole v. Nixon, 19 F. Cas. 
No... 11,270, 9 “Pet. ‘770 appendix, 9 
; .U.. S. v. Samperyac, 27 
i ~reNO, -16,216a,., ELempst.) 113 
[afi -7- Pet. 222, ‘8 L..ed. 665]; .. Yer=- 
Tington v. Putnam, 30 If. Cas. No. 
18,137, 2 Bann. & A. 601. 
Ala.—Morris v. Marshall, 185 Ala. 
179, 64 S 312; Taylor v. Crook, 136 
Ala. 354, 34 S 905, 96 AmSR 26; 
Smyth v. Fitzsimmons, 97 Ala. 451, 
12 S 48; Planters’, etc., Bank v. Dun- 
das, 10 Ala. 661; Caller vy. Shields, 2 
Stew. & P. 417. 
Ark.—Smith v. Rucker, 95 Ark. 
517, 129 SW 1079, 30 LRANS 1030; 
White v. Holman, 32 Ark. 753; Cor- 
nish v. Keesee, 21 Ark. 528. 
Del.—Cochran v. Couper, 2 Del. 
Ore dr 
D. C.—McGowan v. Elroy, 28 App. 
188; McGowan v. Elroy, 28 App. 84; 
Adriaans v. Reilly, 27 App. 167. 
Fla.—Mattair v. Card, 19 Fla. 455; 
Thompson y. Maxwell, 16 Fla. 773. 
Ill.—Palenske vy. Palenske, 279 Ill. 
574, 118 NE 46; Clark v. Waggoner, 
283 Ill. 199, 119 NE 273; Bruschke v. 
Der Nord Chicago Schuetzen Verein, 
145 Ill. 433, 84 NE 417; Judson v. 
Stephens, 75 Ill. .255; Chicago, etc., 
Hungarian Benev. Soc. v. Chicago, 
etc., Hungarian Aid Soc., 205 Ill. A. 


535; Herwege v. Meyer, 168 Ill. A. 
267. 
Ind.—Kemp v. Mitchell, 29 Ind. 


163; Gullett v. Housh, 7 Blackf. 52. 

Ky.—Mitchell v. Berry, 1 Metce. 
602; Ringo v. Warder, 6 B. Mon. 514; 
Edmonson v. Marshall, 6 J. J. Marsh. 
448; Field v. Ross, 1 T. B. Mon. 133; 
Hendrix v. Clay, 2 A. K. Marsh. 462. 

Me.—Crooker v. Houghton, 61 Me. 
337. 
Md.—Holloway v. Baltimore Safe 
Deposit, etc., Co., 122 Md. 620, 90 A 
95; Lanahan v. Lanahan, 110 Md. 176, 
72 A 672; Pinkney v. Jay, 12 Gill & 
5.0.92 

Mass.—Evans v. Hamlin, 164 Mass. 
239, 41 NE 267; Elliott vy. Balcom, 11 


Gray 286. 
Mich.—Murray v. Ingersoll, 100 
Mich. 286, 59 NW 140; Thomas v. 


Burt, 52 Mich. 489, 18 NW 231; Burt 
v. Thomas, 49 Mich. 462, 12 NW 911. 
13 NW 818; Mickle v. Maxfield, 42 
Mich. 304, 3 NW 961. ' 

Miss.—American Bank, etc., Co. v. 
Johnson, 111 Miss. 516, 71 S 808; 
Mayo v. Clancy, 57 Miss. 674; 
Vaughan v. Cutrer, 49 Miss. 782; 
Handy v- Cobb, 44 Miss. 699; Foy v. 
Foy, 25 Miss. 207; James v. Fisk, 17 
Miss. 144, 47 AmD 111; Stark v. 
Mercer, 4 Miss. 377; Iler v. Routh, 4 
Miss. 276. 


N. J.—Jones v. Fayerweather, 46 
N. J... Eq. 237, 19 A.22. 

N. Y.—wWiser v. Blachly, 2 Johns. 
Ch. 488. 

Or.—Campbell v. Snyder, 27 Or. 
249, 41 P 659. 

Pa.—Scott’s App., 112 Pa. 427, 5 
A 671; Hartman’s App., 36 Pa. 70; 


Yeager’s App., 34 Pa. 173; Bishop’s 
App., 26 Pa. 470; In re Riddle, 19 Pa. 
431; In re Taylor, 16 Pa. Dist. 951; 
In re Carey, 16 Pa. Dist. 204; In re 
Seager, 6 Pa. Dist. 105; In re Ken- 


EQUITY 


But 


Needy 43, ba. sDist., 795.0 15 “Pa. Oo: 
494; In re Been, 30 Pa. Co. 868; In 
Lermereaoll, 20, bas tCo. Dtt. an=.re 
Cresson, 3 Pa. Co. 419; In re Ritten- 
house; jl, ears. Hg... Casy "3138. In re 
Earp, 6 Phila. 138; Christman’s Est., 
1 Woodw. 187. 

Porto Rico.—Arroyo v. Arrese, 2 
Porto Rico Fed. 27. 
S. C.—Haskell vy. Raoul, 6 S. C. 
Eg. 22; Irby v. McCrae, 4 S. C. Eq. 
422; Burn vy. Poaug, 3°S. C. Eq. 596. 

Tenn.—Hardwick v. American Can 
Co., 115 Tenn. 393, 89 SW 735, 1 LRA 
NS 1029; Finley v. Taylor, 8 Baxt. 
231; Burts: v." Beard, 11 Heisk. 9472 
[rev on other grounds 95 U. S. 434, 
24 L. ed. 485]; Saunders v. Gregory, 
3 Heisk. 567; La Grange, etc., R. Co. 
v. Rainey, 7 Coldw. 420; Dillon v. 
Davis, 3 Tenn. Ch. 386; Randall v. 
Payne, 1 Tenn. Ch.°137, 452. 

Va.—Valz v. Coiner, 110 Va. 467, 
66 SE 7380; Heermans v. Montague, 
20 SE 899; Kern v. Wyatt, 89 Va. 
885, 17 SE 549; Booth v. McJilton, 
82 Va. 182%, Ll SH 7137: “Battaile. v: 
Maryland Insane Hospital, 76 Va. 
63; Campell v. Campbell, 22 Gratt. 
(63 Va.) 649; Suckley v. Rotchford, 
12"Gratt. (53) Via.) 00,65. AmD “240; 
Dunbar v. Woodcock, 10 Leigh (37 
Va.) 628; Laidley v. Merrifield, 7 
Leigh (34 Va.) 346; Quarrier v. 
Carter, 4 Hen. & M. (14 Va.) 242; Mc- 
Call v. Graham, 1 Hen. & M. (11 Va.) 


133, Triplett .v.. Wilson, 6 Call. (10 
Va.) 47. 
W. Va.—Richmond v. Richmond, 


62 W. Va. 206, 57 SE 736; Dingess v. 
Marcum, 41 W. Va. 757, 24 SE 624; 
Davis Sewing-Mach. Co. v. Dunbar, 
32 -W.  Va._-395,.9 SE. 237; Hyman? v. 
Smith, 10 W. Va. 298; Thompson y. 
Edwards, 3 W. Va. 659. 


Wis.—Dousman v. Hooe, 3 Wis. 
466. 

[a] Distinction between error in 
decree and error apparent.—‘In 


Perry v. Phelips, 17 Ves. Jr. 174, 177, 
34 Reprint 67, Lord Eldon _ said: 
‘There is a great distinction between 
error in the decree and error appar- 
ent. The latter description does not 
apply to merely erroneous judg- 
ments, and this is a point of essen- 
tial importance; as, if I am to hear 
this case upon the ground that the 
judgment is wrong, and that there is 
no error apparent, the consequence 
is that in every instance a bill of re- 
view may be filed; and the question 
whether the case is well decided will 
be argued in that shape, not whether 
the decree is right or wrong on the 
face of it. The cases of error appar- 
ent, found in the books, are of this 
sort, an infant not having a day to 
show cause, ete., not merely an er- 
roneous judgment.’ ”’ Hoffman v. 
Knox, 50 Fed. 484, 490, 1 CCA 535. 
73. 4 Bacon Works (1824 ed) 509; 
2 Bacon Works (Am. ed 1834) 479; 
1 Sanders Ord. p_ 109. And see 
Purcell v. Miner, 4 Wall. (U. S.) 513, 
18 L. ed: 435; Clapp v.: Thaxter, 7 
Gray (Mass.) 384; Eaton v. Dickin- 
3 Sneed (Tenn.) 397. 
74. U. S.—Whiting v. U. S. Bank, 
13 Pet. 6, 10 L. ed. 33. 
Ala.—McDougald v. Dougherty, 39 
Ala. 409. ads 
Till.—Bruschke v. Der Nord Chi- 
cago Schuetzen Verein, 145 Ill. 433, 


34 NE 417; Turner v. Berry, 8 Ill. 
a Ta ate v. Slingley, 3 Iowa 
hr Ao Aidtthsoyd v. McKay, 6 Gill 
2878. U. S.—Acord v. Western Poca- 
hontas Corp., 156 Fed. 989 [aff 174 


Fed. 1019, 98 CCA 625 (certiorari den 
215 U. S. 607, 30 SCt 408, 54 L. ed. 
346)]. 


fon Oy Ie) TAT 


being considered as a part of the decree in view 
of our practice whereby the recitals of the decree 
are much curtailed.*® 
to a writ of error.’ 
which may be raised by a bill of review for error 


The proceeding is analogous 
Accordingly, the questions 


rise Bradshaw v. Garrett, 1 Port. 
He C.—McGowan vy. Elroy, 28 App. 

Iowa.—Staum v. 
514. 

Ky.—Jeffrey v. Hand, 7 Dana 89. 

Md.—Burch vy, Scott, 1 Gill & J. 
393; Hollinsworth v. McDonald, 2 
Harr. & J.230,°3' AmD ‘545. 

N. J.—Watkinson vy. Watkinson, 68 
N. J. Eq. 632, 60 A 931, 69 LRA 397, 
6 AnnCas 326 [rev 67 N. J. Eq. 142, 
58/A 384]. 

Pa.—In re Cresson, 3 Pa. Co. 419. 

Tenn.—Brown Vv; Severson, iy) 


Stingley, 3 Iowa 


Heisk. 381. 
Va,—Phipps v. Wise Hotel Co., 
116 Va. 739, 82 SE 681; State Bank 


v. Blanchard, 90° Va. 22, 17 SE 742. 
W. Va.—Hill v:' Maury, 21 W. Va. 
162; Middleton v. Selby, 19 W. Va. 
167; Custer v.’'Custer, 17. W.Va. 
Nichols v. Nichols, 8 W. Va. 


76. U. S.—Putnam v. *Day, 22 
60, 22 L. ed. 764; Whiting v. 
U.S. Bank, 13 Pet.46,/10 1 leah 33% 
Acord v. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 
CCA 625 (certiorari den 215 U, S. 
607, 30 SCt 408, 54 L. ed. 346)]. 

Ala.—McDougald v. Dougherty, 39 
Ala. 409. 

Ill.—Bruschke v. Der Nord Chi- 
cago Schuetzen Verein, 145 Ill. 433, 
Oat aE 417,’ Turner|*v. ‘Berry, 8 “ill. 

Md.—Tomlinson vy. McKaig, 5 Gill 
256; Hollingsworth v. McDonald, 2 
Harr, .& J: 230,73 “AmD, 545. 
aris ener v. Thaxter, 7 Gray 
gatene vee vy. Dickinson, 3 Sneed 


[a] Leading case——‘“‘It has also 
been suggested at the bar, that no 
bill of review lies for errors of law, 
except where such errors are ap- 
parent on the face of the decree of 
the court. That is true in the sense 
in which the language is used in the 
English practice. In England, the 
decree always recites the substance 
of the bill and answer and pleadings, 
and also the facts on which the 
court founds its decree. But in 
America, the decree does not ordi- 
narily recite either the bill, or an- 
swer, or pleadings; and generally not 
the facts on which the decree is 
founded. But with us the bill, an- 
swer, and other pleadings, together 
with the decree, constitute what is 
properly considered as the record. 
And, therefore, in truth, the rule in 
each country is precisely the same, 
in legal effect; although expressed in 
different language.” Whiting v. 
UES Bank, Tse Pet) CG soos lovee oO 
Li. ed: 33. 

Recitals of decree see supra §§ 840— 
842. 

77. U.S.—Acord v. Western Poca- 
hontas Corp., 174 Fed. 1019, 98 CCA 
625 [aff 156 Fed. 989, and certiorari 


den 215 U. S. 607, 30 SCt 408, 54 
L. ed. 346]; Quinton v. Neville, 152 
Fed. 879, 81 CCA 678; Copeland v. 


Bruning, 104 Fed. 169; Reed yv. Stan- 
ley, 89 Fed. 4380 [aff 97 Fed. 521, 38 
CCA 331]; Taylor v. Charter Oak L. 
Ins. Co., 17 Fed. 566, 3 McCrary 487; 


Bush v. U. S., 13 Fed. 625, 8 Sawy. 
322. 

Ala.—Winkleman v. White, 147 
Ala. 411, 42 S 411; McCall v.. Mc- 


Curdy, 69 Ala. 65. 
D. C.—Adriaans v. Reilly, 27 App. 
v. Paisley, 


167. 
Fla.—Prentis 25 Fla. 
9269 da 0) AEA ,6 205 
Tll.—Mathias v. Mathias, 104 Ill. A. 
344 [aff 202 Ill. 125, 66 NE 1042]; 
Evans vy. Clement, 14 Ill. 206. 
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apparent are such as arise on the record proper.*® 
Matters dehors the record eannet be considered.’® 
The record here referred to is the record of the 


EQUITY 


of the eclerk.®+ 


trial court,°° and the record signed by the court, 


Ky.—Brewer v. Bowman, 3 J. J. 
Marsh. 492, 20 AmD 158. 

' Miss.—American Bank, ete., Co. v. 
Johnson, 111 Miss. 516, 71 S. 808; 
Cole v. Miller, 32 Miss. 89. 

N. M.—Maxwell Lana Grant, etc., 
Co. v. Thompson, 1 N. M. 603. 

N. Y.—Warren v. Union Bank, 28 
App. Div., 7; 54.NYS 27; 

Pa. —Bishop’s App., 26 Pa. 470; Fi- 
delity Ins., ete., Co.’s App., 3 Walk. 


185. 

Tenn.—Payne v. Beech, 
Ch. 708. 

W. Va.—State v. Moore, 77 W. Va. 
325, 87 SE 367; Knight v. Fielder, 76 
W: Va. 111;,.85 SE 548;-.Custer v. 
Custer, 17 W. Va. 113; Hyman, v: 


Smith, 10 W. Va. 298. 
Eng.—Smith v. Clay/ Ambl. 645, 27 


247 Denn: 


Reprint 419 (considered as in the 
nature of a writ of error). 
78. U. S.—Putnam v. Day, 22 


Wall. 60, 22 L. ed. 764. 

Ala.—Turner v. Turner, 193 Ala, 
424, 69 S 503. 

Ark.—Wood v. Wood, 59 Ark. 441, 
27 SW 641, 48 AmSR 42, 28 LRA 
Iba: 
age” C.—Davis v. Speiden, 10 D. C. 
«Lowa Saum y. Stingley, 

4, 
ge Get gminsen v. McKaiz, 5 Gill 

6. 

Bee ORR Vig Cuneatens 

4, 

.Miss.—Knowland vy. Sartorious, 46 


3 Iowa 


7 Gray 


Miss. 45. 
Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Drake v. 


Drake, 12 Heisk, 704. 

Va.——Daingerfield v. Smith, 83 Va. 
$1, 1 SE 599; Pracht v. Lange, 81 Va. 
711; Hancock v. Hutcherson, 76 Va. 
609; Parker v. Dillard, 75 Va, 418. 

Ww. Va.—Middleton v. Selby, 19 
W. Va, 167. 

“79. U. S.—Willamette Iron Bridge 
Comy-  bateh, 25 sie Ss al, SSO Olsk, 
31 . ed. 629. [rev 19 Fed. 347, 9 
Sawy. 643]; Thompson_v. Maxwell 
Land; Grant, ,ete., Co., 95 U.S. 391, 
24 .. ed. 481; Putnam v. Day, 22 
Wall, 60,° 22 L. ed, 764; Acord v. 
Western Pocahontas Corp., 156 Fed. 
989 {aff 174 Fed. 1019, 98 CCA 625 
(certiorari den 215 U. S. 607, 30 SCt 
408, 54 L. ed. 346)]; Quinton y, Ne- 
ville, 152 Fed. 879, 81 CCA. 673; 
Jourolmon v. Ewing, 85 Fed. 103, 29 
CCA 41 [den bill of review 80 Fed. 
604, 26 CCA 23]. 

Ala.—Turner vy. Turner, 193 Ala, 
424, 69 S 503. 

Ga.—Keith v. Willingham, 2 Ga. 
Deciet. ee LL. 

Ind.—Richardson v. Howk, 45 Ind, 
451. 

Me.—Bailey v. Merchants’ Ins, Co., 
110 Me. 348, 86 A 328. 

Md.—Whelan v. Cook, 29 Md. 1. 

Miss.—American Bank, etc., Co. v. 
Johnson, 111 Miss. 516, 71 S 808. 

N. H.—Bartlett v. Fifield, 45 N. H. 
81. 

Tenn.—Arnold v. Moyers, 1 Lea 
808; Proudfit v. Picket, 7 Coldw. 563; 
Loftis. v. Butler, (Ch, A.) .58 SW 
886. 

Va.—Valz v. Coiner, 110 Va. 467, 66 
SE 730; Hancock v..Hutcherson, 76 
Va. 609; Thomson v, Brooke, 76 Va. 
160; Rawlings v, Rawlings, 75 Va. 
76 

W. Va.—Harrison v. Harman, 80 
W. Va. 68, 92 SE 460; Kanawha Oil, 
ete., Co. v. Werner, 71 W. Va. 477, 
76 SE 893, 48 LRANS 559. 

[a] Averments inconsistent with 
record.—Averments inconsistent with 


the pleadings and the decree sie eka 


be considered, Shelton. vy. Va 
Mlecely 106 .U,, S., 532, 1 “SCt 491, 37 


L. ed. 269; Quinton y. Neville, 152 
Fed. 879, 81 CCA 673. 

{[b] Defects of parties —(1) A 
bill for error apparent cannot reach 
defects of parties caused by the death 
pendente lite and which do not ap- 
pear of record. Keith v. Willingham, 
2° Ga. Dec. Pt. - if 1512. Whelanev: 
Cook, 29 Md. 1; Arnold v. Moyers, 1 
Lea (Tenn.) 308. (2) The “Aictitious 
character of the party in whose favor 
the decree is rendered, cannot be as- 
signed as error on a bill of review. 
Keith v. Willingham, supra. (3) 
Right of person not a party to the 
original suit to maintain a bill of 
review. See supra § 891. 

{c] Affidavits filed after decree 
cannot be considered. Proudfit v. 
Picket, 7 Coldw. (Tenn.) 563. 
goer Cresswell v. Jones, 68 Ala. 
420. 

81. Arroyo v. 
Rico Fed. 27. 

[a] Rule applied.—Discrepancies 
between the record signed by the 
court and docket entries and memo- 
randa made by the clerk, cannot be 
made the ground of a bill of review. 
Arroyo v. Arrese, 2 Porto Rico Fed. 


Dis 

82. U. S.—Shelton v. Van Kleeck, 
106° Ul S582, -4 SCH 491; 27, Las, 6s 
259; Buffington v. Harvey, 95 U. S. 
99, 24 L. ed. 381; Putnam y. Day, 22 
Wall. 60, 22 L. ed: 764; .Acord v. 
Western Pocahontas Corp., 156 Fed. 
989 [aff 174 Fed.-1019, 98 CCA. 625 
(certiorari den 215 U. S. 607, 30 SCt 
408, 54 L. ed. 346)]; Hill v. Phelps, 
101 Fed. 650, 41 CCA 569; Reed v. 
Stanley, 89 Fed. 430 [aff 97 Fed. 
521, 38.CCA 3381]; Barker v. Barker, 
2 F, Cas. No. 987, 2 Woods 241; Dex- 
ter v. Arnold, 7 F. Cas. No. 3,856, 5 
Mason 303. 

Ala.—Turner v. Turner, 193 Ala. 
424, 69 S 503; Taylor v. Crook, 136 
Ala, 354, 34 S 905, 96 AmSR 26; Jor- 


Arrese, 2 Porto 


dan Ven weandie, Lad AT ar cays ome 
504. 
-Ark.—Branstetter v, Branstetter, 


130 Ark. 301, 197 SW 688; Long 
v. Long, 104 Ark. 562, 149 SW 662; 
Evans vy. Parrott, 26 Ark. 600. 
ill.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 273; Palenske v, Palen- 
ske, 281 Ill. 574, 118 NE 46; Bruschke 
v. Der Nord Chicago Schuetzen Ve- 
vein, 145 Ill. 4383, 84 NE 417; Ebert 
v. Gerding, 116 Ill. 216, 5 NE 591. 
ROT a ee v. Stingley, 3 Iowa 
ov . 
Miss.—American Bank, ete., Co. v. 


Frazier, 


Johnson, 111 Miss., 516). 71. S808; 
Knowland v. Sartorious, 46 Miss. 45. 
81. 
Or.—Garbade. v. 42 Or. 
Pa.——Priestly’s App., 127 Pa. 420, 
17 A 1084, 4 LRA 508. 
Tenn. 300, 64 SW 208; Haton v. Dick- 
inson, 8 Sneed 397. 
66 SE 730; ee y. Shenandoah Fur- 
NACE COs, 100) NV asewetw. 40,5050. logs 
794; Shepherd v. Chapman, 21 SE 
468; Daingerfield v. Smith, 83 Va. 


N. H.—Bartlett v. Fifield, 45 N. H. 
384, 71 Po 136. 

Tenn.—Wilson  v. Schaefer, 107 

Va.—Valz v. Coiner, 110 Va. 467, 
Beatty’ v. Barley, 97 Va. 11, 32 SE 
81, 1,,SE, 599° Pracht,v. Lange, , 81 


Va. 711; Hancock v. Hutcherson, 76 
Va. 609; Rawlings vy. Rawlings, 75 
Vai One 


W. Va.—Snyder v. Middle States 
a etc., Co., 52 W. Va. 655, 44 SH 

[a] Reports of masters or com- 
missioners constitute a part of the 
record for the purpose of a bill of 
review. Putnam y. Day, 22 Wall. 
U.S): 60,22) L, ed., 764: Taylor’ v; 
Crook, 136. Ala. .854, 34 S 905, 96 


as distinguished from docket entries and memoranda . ~ 
It consists of the proceedings in the 
cause,®? the pleadings,** orders,** and the decree,°* 


AmSR 26; Ashford v. Patton, 70 Ala. 
479; Wilson v. Schaefer, 107 Tenn. 
300, 64 SW 208; Phipps v. Wise Hotel 
Co., 116. Va.,.739, 82 SE 681; Ship- 
man y. Fletcher, 91° Va. 473, 22 SH 
458; Cary v. Macon, 4 Call (8 Va.) 
605; Garten v. Layton, 76 W. Va. 63, 
84 SE 1058; Dunn v. Renick, 40 W. 
Va. 349, 22 SE 66; Keck v. Allender, 
37 W. Va. 201, 16 SE 522; Shenan- 
doah Valley Nat. Bank vy. Shirley, 26 
W. Va. 563. 

83. U. S.—Shelton vy. Van Kleeck, 
106 -UseS.. 532; 1) SCEL49 15-24) Ie. ede 
269; Buffington v. Harvey, 95 U. S. 
99, 24 Liged..38i;Putnam (Vv. Day, 22 
Wall. 60, 22 L. ed. 764; Whiting v. 
U.S... Bank, 13; -Pet..-6) 7105 ed. 1335 
Acord v. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 
CCA. 625...(certiorari den 215° U.S. 
607, 30 SCt 408, 54 L. ed. 346)]; Hill 
v. Phelps, 101 Fed. 650, 41 CCA 569; 
Reed v. Stanley, 89 Fed. 430 [aff 97 
Fed. 521, 38 CCA 331]; Barker -v. 
peels 2 F. Cas. No. 987, 2 Woods 

Ala.—Jordan y. Hardie, 
72, 31 S504. 

Ark.—Branstetter v. Branstetter, 
130 Ark. 301, 197 SW 688; Evans v. 
Parrott, 26 Ark. 600. 
fey” C.—Adriaans v. Reilly, 27 App. 

(i. 

Ill.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 273; Bruschke v. Der 
Nord Chicago Schuetzen Verein, 145 
Ill. 433, 34 NE 417; Ebert v. Gerding, 
1716-1. 21656 15.4 NE 591: Turner poe 
Berry, § Ill. 541. 
ciate me eee v. Stingley, 

Miss.—American Bank, ete., Co. v. 


131 Ala. 


3 Towa 


Johnson, 111 Miss. 516, 71 S 808; 
ne aee v. Sartorious, 46 Miss. 
4 


une H,.—Bartlett v. Fifield, 45 N, H. 
Or.—Garbade vy. Frazier, 42 Or. 384, 


ti bere 

Pa.—Priestly’s App., 127 Pa. 420, 
17 A 1084, 4 LRA 503. 

Tenn.—Donaldson vy. Nealis, 108 
Tenn. 638, 69 SW 732; Eaton v- Dick- 
inson, 3 Sneed 397. 

Va.—Sharp v, Shenandoah Furnace 
Co., 100 ‘Va. 27, 40 SE 403; Shepherd 
v. Chapman, 21 SE 468; Pracht v, 
Lange, 81 Va. 711; Rawlings y. Rawl- 
ings,’ 75 Va. 76. 

W. Va.-—Dunn v. Renick, 40 W. Va. 
349, 22 SE 66. 

Tal Exhibits.—Papers filed with 
the pleadings and made a part there- 
of are treated as pleadings. Thomp- 
son v. Maxwell, 16 Fla. 773; Mickle 
v. Maxfield, 42 Mich. 304, 3 NW 961; 
Garten v. Layton, 76 W. Va. 638, 84 
SE 1058; Law v. Law, 55 W. Va. 
4, 46 SE 697; Snyder v. Middle States 
Loan, etc., Co., 52 W. Va. 655, 44 SE 
250; Dunn v. Renick, 40 W. Va. 349, 
22 SE 66. 


84. U. S.—Putnam vy. Day, 22 
Wall. 60, 22 L. ed. 764. 

Ala.—McDougald y. Dougherty, 39 
Ala. 409. 


Tenn.—Wilson _ vy. 
Tenn. 300, 64 SW 208 

Va.—Valz v. Coirer, 
66 SE 730; Shepherd v. Chapman, 21 
SE 468; Hancock vy. Hutcherson, 76 
Va GOS 

W. Va.—Snyder v. Middle States 
Loan, etc., ‘Co., 52 W, Va. 655, 44 SH 
250; Dunn v. Renick, 40 W. Va. 349, 
22 SE 66. 

85. U. S—Shelton v. Van Kleeck, 
106° Ut Si 532,-1 “SCt 49d" 27> Tis ed. 
269; Buffington v. Harvey, 99 U. S. 
99, 24 Ti ced:~ 381; Whiting’ v. U.S. 
Bank, 3" Pet. 6, i0 L. ed. 33; Acord 
v. Western Pocahontas Corp. 156 
Fed. 989 [aff, 174 Fed. 1019, 98 CCA 


Schaefer, 107 


“ror later. cages, developments and changes in the law see ‘cumulative Annotations, same title, page and note number. | 
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£8 900 


119 Va. 467, ° 
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es 


Se tence 


| is ae 


-but not the evidence.’ 


+ U. 


§ 900] 


Error 
be reached by a bill of review for 


625 (certiorari den 215 U. S. 607, 30 
SCt 408, 54 L. ed. 346)]; Hill v. 
Phelps, 101 Fed. 650, 41 CCA 569; 
Reed v. Stanley, 89 Fed. 430 [aff 97 
Bed. 521,38 CCA 831]; Barker v. 
Barker, 2 F. Cas. No. 987, 2 Woods 
241; Dexter v. Arnold, 7 F. Cas. No. 
3,856, 5 Mason 308. 
Ala.—Jordan y. Hardie, 
72, 31 S 504. 
Ark.—Branstetter v. Branstetter, 
130 Ark. 301, 197 SW 688; Long v. 
Long, 104 Ark. 562, 149 SW 662; 
Evans v. Parrott, 26 Ark. 600. 
feats C.—Adriaans v. Reilly, 27 App. 
Hs 
Ill— Clark v. Waggoner, 288. Ill. 
199, 119 NE 273; Palenske v. Palen- 
ske, 281 Ill. 574, 118 NE 46; Bruschke 
v. Der Nord Chicago Schuetzen Ve- 
rein, 145 Ill. 433, 34 NE 417; Ebert 
v. Gerding, 116 Tll. ‘216, 5° NE 591; 
Turner v. Berry, 8 fll. ‘541. 


131 Ala. 


Bs ease vy. Stingley, 3 Iowa 
Miss.—American Bako UC. ee Oe py. 
Johnson,,. 111.’ Miss. 516, 71 S 808; 


Knowland vy. Sartorious, 46 Miss. 45. 
SE H.—Bartlett v. Fifield, 45 N. H. 

Pa.—Priestly’s App., 127 Pa. 420, 
17 A 1084, 4 LRA 508. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208. 

Va.—Valz v. Coiner, 110 Va. 467, 
66 SE 730; Beatty v. Bailey, 97 Va. 
11, 32 SE 794; Shepherd v. Chapman, 
21 SE 468; Daingerfield v. Smith, 83 
Va. 81, 1 SE 599; Pracht v. Lange, 
81 Va. 711; Hancock v. Hutcherson, 
76 Va. 609; Rawlings Vv: Rawlings, 75 
Va. 76. 

W. Va.—Snyder v. Middle States 
Loan, etc., Co., 52 W. Va. 655, 44 SH 
250; Dunn v. Renick, 40 W. Va. 349, 
22 SE 66. 

86. U. S.—Willamette Iron Bridge 


COs We ateh, ~i2b) pce Sa al, -8) SCE 
811, 34. ed., 629, [rev 19 . Fed. 
347, 9 Sawy. 643]; Shelton  v. 


Van Kleeck, 106 U. S. 532, 1 SCt 491, 
Zviuss COt. 209% » Beard Vs Burts, .95 
U. S. 4384, 24 L. ed. 485; Thompson 
v. Maxwell Land Grant, etce., Co., 95 
S. 391, 24 L. ed. 481; Buffington 
v. Harvey, 95 U. S. 99, 24 L. ed. 381; 
Putnam v. Day, 22 Wall. 60, 22 L. ed. 
764; Kennedy v. Georgia Bank, 8 
How. 586, 12 L. ed. 1209; Whiting We 
Ws (Se. Bank, 3 ePet. 5, MO iamed: BBS 
Acord v. Western Pocahontas Corp. 
156 Fed. 989 [aff 174 Fed. 1019, 98 
CCA 625 (certiorari den 215 U. S. 
607, 30 SCt 408, 54 L. ed. 346)]; 
Quinton v. Neville, 152 Fed. 879, 81 
CCA 673; Hill v. Phelps, 101 Fed. 
650, 41 CCA 569; Reed v. Stanley, 89 
Fed. 430 [aff 97 Fed. 521, 38 CCA 
331]; Jourolmon v. Ewing, 85 Fed. 
103, 29 CCA 41; Barker v. Barker, 2 
F. Cas. No. 987, 2 Woods 241; Dexter 
we Arnold) oie, Cas. yNo. 3 856, 5 
Mason 303. 

Ala.—Turner v. Turner, 193 Ala. 
424, 69 S 508; Taylor v. Crook, 136 
Alas, 354, 34. S; 905,96 AmSR .26; 
Tankersly v. Pettis, 61 Ala. 354; 
Noble v. Hallonquist, 53 Ala. 229; 
McDougald v. Dougherty, 39 Ala. 
409; Caller v. Shields, 2 Stew. & P. 
417. 

Ark.—Raybourn v. Kirk, 134 Ark. 
605, 204 SW 611; Branstetter v. Bran- 
stetter, 130 Ark. 301, 197 SW 688; 
Long v. Long, 104 Ark. 562, 149 Sw 
662; Wood v. Wood, 59 Ark. 441, 27 
Sw 641, 48 AmSR 42, 28 LRA 157. 

iB C..-MeGowan v. Elroy, 28 App. 
84: Adriaans v. Reilly, 27 App. 167; 
Contee v. Lyons, 19 D.C. 207. 

Tll.—Clark v. Waggoner, 283 Til. 
199, 119 NE 273; Allerton v. Hopkins, 
160, Fl. 448, 43;;NE. 753; Turner v. 
Berry, 8 Ill. 541; Herweg v. Meyer, 
168 Il. A..267; Martin v. Harsh, 164 
TAM, fAas 7.65 

Towa.—_Saum v. Stingley, 3. Iowa 


Miss:—American Bank, ete,,..Go. v.. 


EQUITY 


of fact cannot 
error apparent.®? 


Johnson, 111 Miss. 516, 71 S 808; 
Enochs vy. Harrelson, 57 Miss. 465; 
Knowland y. Sartorious, 46 Miss. 45. 
areas H.—Bartlett y. Fifield, 45 N. H. 


N. J.—Watkinson v. Watkinson, 68 
N. J. Eq. 532, 60 A 931, 69 LRA 397, 
6 AnnCas 326 [rev 67 N. Jy Haq.. 142, 
58 A 384]. 

N. M.—Maxwell Land Grant, etce., 
Co. v. Thompson, 1 N. M. 603. 

Or.—Garbade v. Frazier, 42 Or. 384, 
(ES GIBKe 

Pa.—Priestly’s App., 
17 A 1084, 4 LRA 503. 

Tenn.—Donaldson_ v. 
Tenn. 638, 69 SW 732; Wilson v. 
Schaefer, 107 Tenn. 300, 64 SW 208; 
Livingston v. Noe, 1 Lea 558 Burson 
v. Dosser, 1 Heisk. 754; Baton Vv. 
Dickinson, 3 Sneed 397; Robertson 
v. McCollum, (Ch. A.) 60 SW 170; 
Loftis v. Butler, (Ch. A.) 58 SW 886. 

i A i 116 
Va. 739, 82 SE 681; Shepherd v. Chap- 
man, 21 SE 468; Parker vy. Dillard, 75 
ig 418; Rawlings v. Rawlings, 75 Va. 

W. Va.—Kanawha Oil, ete., Co. v. 
Wenner, 71 W. Va. 477, 76 SE 893, 43 
LRANS 559; Law v. Law, 55 W. Va. 
4, 46 SE 697; Snyder v. Middle States 
Loan etc., Co., 52 W. Va. 655, 44 SH 
250; Lorentz v. Lorentz, 32 W. Va. 
556, 9 SE 886; Middleton vy. Selby, 19 
W. Va. 167; Nichols v. Nichols, 8 W. 
Va. 174; Thompson v. Edwards, 3 
W. Va. 659. 

[a] Presumption.—The conclusive 
presumption is indulged that the 
proof sustained the issue tendered by 
the bill, did not sustain any affirma- 
tive defense pleaded in the answer, 
and justified the decree as rendered if 
it was warranted by and not inconsist- 
ent with the pleadings. -Quinton v. 
Neville, 152 Fed. 879, 81 CCA 673. 

[b] Documentary evidence on file 
in the cause sought to be reviewed 
cannot be considered. Robertson v. 
McCollum, (Tenn. Ch. A.) 60 SW 170. 

{c] Depositions cannot be consid- 
ered. Robertson v. McCullum, (Tenn. 
Ch. A.) 60 SW 170; Dunfee vy. Childs, 


127 Pa. 420, 


Nealis, 108 


59 W. Va. 225, 53° SH 2095’ Law v. 
Law, 55 W. Va. 4, 46 SE 697; Dunn 
v. Renick, 40 W. Va. 349, 22 SE 66. 

{d] Notes attached to the report 
of the register, not being properly a 
part of the proceedings, but mere evi- 
dence, and not being made exhibits to 
the bill or referred to in the regis- 
ter’s report, so that no error is ap- 
parent on the face of the pleadings, 
proceedings, or decree, are not avail- 
able on bill of review to show error. 
Birmingham Realty Co. v. Barron, 
150 Ala. 232, 43 'S ‘346. 

87. U. S.— Willamette Iron Bridge 
Co: Va Haten, 125. Us (S.Mice SS Ce sii, 
Sil Tet ede) 629) [rev 19: Bed. 347,49 
Sawy. 643]; Beard v. Burts, 95 U. S. 
434, 24 L. ed. 485; Thompson v. Max- 
well Land Grant, ete., Co., 95 U. S. 
391, 24 L. ed. 481; Putnam v. Day, 22 
Wall. 60, 22 L. ed. 764; Acord v. 
Western Pocahontas Corp., 156 Fed. 
989 [aff 174 Fed. 1019, 98 CCA 625 
(certiorari den 215 U. S. 607, 30 SCt 
408, 54 L. ed. 346)]; Jorgenson v. 
Young, 136 Fed. 378, 69 CCA 222; 
Freeman v. Clay, 52 Fed. 1, 2 CCA 
587; Dexter v. Arnold, 7 F. Cas. No. 
3,856, 5 Mason 303. 

Ala.—Birmingham Realty Co. v. 
Barron, 150 Ala. 232, 43 S 346; Wink- 
leman v. White, 147 Ala. 481, 42 S 


411; Taylor ,v. Crook, 136 Ala. 354, 

34 S 905, 96 AmSR 96; Ashford v. 

Patton, 70 Ala. 479. 
Ark.—Branstetter v. Branstetter, 


130. Ark. 301, 197 SW 688; Long v. 
Long, 104 Ark. 562, 149 SW. 662: Wood 
v. Wood, 59 Ark. 441, 27 SW 641, 43 
AmSR 42, 28 LRA 157. 

D. C.—McGowan v. Elroy,, 28 App. 
84: Contee v. Lyons, 19 D.C. 207. 


__d1.—Clark v. Waggoner, ‘283 ‘Tl. 
3199, 119 NW, .273:. Evans v., Clement, 


The court is bound by the facts as found.*® 
cannot be assigned to wrong conclusions from the 


|. Tenn.—Burson y, ‘Dosser, 
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Error 


14 Ill. 206. 

Mass.—Nashua, ete, R. Corp 
Boston, ete., R. Corp., 169 Mase. 157, 
47 NE 606. 

Miss.—Enochs v. Harrelson, 57 
Miss. 465. 


JAR H.—Bartlett v. Fifield, 45 N. H. 

N. J.—Watkinson v. Watkinson, 68 
N. J. Eq. 632, 60 A 931, 69 LRA 397, 
6 AnnCas 326 [rev 67 N. J. Eq.) 142 
58 A 384]. 

N. Y.—Webb v. Pell, 3 Paige 368. 

Pa.—Green’s App. 3 Brewst. 66. 

Tenn.—Donaldson v. Nealis, 108 
Tenn:* 638). 69.sSW 732: Wilson” v. 
Schaefer, 107 Tenn. 300, 64 SW 208; 
Ward v. Kent, 6 Lea 128; Rodgers v. 
Dibrell, 6 Lea 69; Livingston v. Noe, 
1 Lea 55; Drake v. Drake, 12 Heisk. 
704; Brown vy. Severson, 12 Heisk. 
381; Fuller v. McFarland, 6 Heisk. 
79; Burson vy. Dosser, 1 Heisk. 754; 
Winchester v. Winchester, 1 Head 
460; Anderson y. Tennessee Bank, 5 
Sneed 661; Cox y. Hartsville Bank, 
(Ch. A.) 63 SW 237; Robertson v. Mc- 
Collum, (Ch. A.) 60 SW 170; Loftis 
v. Butler, (Ch. A.) 58 SW 886; Ber- 
danatti v. Sexton, 2 Tenn. Ch. 699. 
eth rate chaste v. McDaniels, 6 Vt. 

77. 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681; Valz v. Coiner, 
110 Va. 467, 66 SE 730; Beatty v. 
Barley, 97° Va. -11,°321 SE (794i -Statie 
Bank v. Blanchard, 90 Va. 22, 17 SE 
742; Kern v. Wyatt, 89 Va. 885, 17 
SE 549; Hancock v. Hutcherson, 76 
Va. 609; Thomson yv. Brooke, 76 Va. 
160; Rawlings v. Rawlings, 75 Va. 


76; Wiroten v. Armat, 31 Gratt. (72 
Va.) 228. 
W. Va.—Harrison v. Harman, 80 


W. Va. 68, 92 SE 460; Thompson v. 
Buffalo Land, etc., Co., 77 W. Va. 782, 
88 SE 1040; McLanahan y.-Mills, 73 
W. Va. 246, 80 SE 351; Kanawha Oil 
etc., Co. v. Wenner, 71 W. Va. 477, 
76 SE 893, 48 LRANS 559; Peters. ‘v. 
Case, 62) W. Va. 33,550 SHie733,aes 
LRANS 408; Dunfee v. Childs, 59 W. 
Maa22b, eos SE 209; Snyder v. Middle 
States Loan, etc., Co., 52 W. Va. 655, 
44 SE 250; Wethered v. Elliott, 45 WwW. 
Va. 436, 32 SE 209; Dunn v. Renick, 
40 W. Va. 349, 22 SE 66; Lorentz v. 
Lorentz, 32 W. Va. 556, 9 SE 886; 
Nichols v. Nichols, 8 W. Va. 174 

[a] Error in the decree distin- 
guished from error apparent.—By 
“error apparent” is not meant that 
the decree is merely’ ‘erroneous and 
improper, because based upon er+* 
roneous conclusions of: fact, drawn 
from the evidence, but a decree that 
is erroneous in point of law upon the 
facts assumed. In the language of 
Lord Eldon, “there is a distinction 
between ‘error in the decree and 
error apparent.’’”’ Error apparent 
does not apply to a merely erroneous 
judgment. Burson v. Dosser, 48 Tenn. 
TDae 759. 

ss U. S.—Beard v. Murts, ayy OR S5 
434, 24 L. ed. 485; Buffington v. Har- 
Veyron Ue tsa oy 04 L. ed. 381; Reed 
v. Stanley, 89 Fed. 430 [aff 97 Fed. 
bet) 38) CCA Baril? 

Ala.—Taylor v. Crook, 136 Ala. ‘354, 
34 S 905, 96: AmSR 26; Jordan v. Har- 
die, 131 Ala. 72, 31 S 504; Banks -y. 
Long, 79 Ala. 319; Caller v. Shields, 
2 Stew. & P. 417. : 

Ark.—Branstetter' v. Branstetter, 
130 Ark. 301,:197 SW 688 

Tll.—Clark v. Waggoner, 283 Tll. 
199, 119 NE 2738; Fellers v. Rainey, 
82 Ill. 114; ‘Garrett v. Moss, 22 If. 
363; Martin v. Harsh, 164 Ill. A. 76. 


Towa. v. Anderson, 19 
Iowa 70. 
N. J.—Bergholz v. Ruckman, 41 


N.S. Bai'v34," 3" A’ 684: 

N. C.—Ivey v. McKinnon, 84 N. ©. 

651; Ex p. Cotten,.62 N. G79. 
Qh.—Nolan v. Ur mston, 18 Oh. 

Sea-v. Carpenter, 16 Oh. 412. 

1 Heisk. 


273; 
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evidence,®® or the sufficiency of the: evidence to 
But it has been held that 
the court may consider whether there is any evi- 
dence at all to sustain a fact in issue,®! and that a 
finding that published service was duly made is 
On the other hand a recital that 
the cause was heard upon the evidence is conelu- 
In determining whether there is error ap- 
parent, the facts may be considered in so far as. 
they are shown by the proceedings in the cause,°* 


| 92 Ill. 255; Fellers v. Rainey, 82 Ill. 


sustain the decree.?° 


not conclusive.” 


sive.°s 


Winchester, 1 


754; Winchester v. 
Tennessee 


Head 460; Anderson v. 

Bank, 5 Sneed 661. 
Va.—Phipps v. Wise Hotel Co., 116 

Va. 739, 82 SE 681; Rawlings v. 

Rawlings, 75 Va. 76. 

W. Va.—Garten v. Layton, 76 W. 
Va. 63, 84 SE 1058. 

{a] Findings by a commissioner 
cannot be examined in the absence of 
exception to his report. Phipps v. 
Wise Hotel Co., 116 Va. 739, 82 SEH 
681; Kanawha Oil, ete., Co.. v. Wen- 
ner, 71 W. Va. 477, 76 SE 893,. 43 
LRANS 559; Keck v. Allender, 37 W. 
Va. 201,,18 SE 522, 

89. U. S—Armes v. Kimberly, 136 
U. S. 629,10 SCt 1064, 34. L. ed. 557; 
Whiting v. U. S. Bank, 13 Pet. 6, 10 
L. ed. 33; Acord v. Western Pocahon- 
tas Corp., 156 Fed. 989 [aff 174 Fed. 
1019, 98 CCA 625 (certiorari den 215 
U. S. 607, 30 SCt 408, 54 L. ed. 346)]; 
Jourolmon v. Ewing, 85 Fed. 108, 29 
CCA 41 [80 Fed. 604, 26 CCA 23]; 
Dexter v. Arnold, 7 F. Cas. No. 3,856, 
5 Mason 303. 

Ala.—Vary v. Thompson, 168 Ala. 
367, 52 S 951; Winkleman vy. White, 
147 Ala. 481, 42 S 411; Jordan v. 
Hardie, 131 Ala. 72, 31 S 504; Brad- 
shaw v. Garrett, 1 Port. 47. 

Ark.—Long v. Long, 104 Ark. 562, 
149 SW 662. 

D. C.--McGowan y. Elroy, 28 App. 
84; Contee v. Lyons, 19 D. C. 207. 

Ill.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 273; Fellers v. Rainey, 
82 Tll. 114. 

RA yi ptigee hae v. Stingley, 
Ky.—Bowles v. South, 3 Hard, 451. 
N. M.—Maxwell Land Grant, etc., 

R. Co. v. Thompson, 1 N. M. 603. 
Tenn.—Ward v. Kent, 6 Lea 128; 

Young v. Henderson, 4 Hayw. 189. 
Va.—Valz v. Coiner, 110 Va. 467, 

66 SE 730; Rawlings v. Rawlings, 75 

Va. 76. 

W. Va.—Wethered v. Elliott, 45 W. 
Va. 436, 32 SE 209; Kanawha Oil, 
etc., Co. v. Wenner, 71 W. Va. 477, 
76 SE 893, 43 LRANS 559; Marshall 
v. Nicolette Lumber Co., 76 W. Va. 
531, 85 SE 723; Dunn v. Renick, 40 W. 
Va. 349, 22 SE 66. 

90. U. S.—Willamette Iron Bridge 
Co. v. Hatch,,-125-U. S..1, 8 SCt: 811, 
31 L. ed. 629; Shelton v. Van Kileeck, 
106.4Us. (SS: 632,41 -<SCt .491,,. 277) .1,,,ed. 
269; Beard v. Burts, 95 U.:S. 434, 24 
L. ed. 485; Whiting v. U. S. Bank, 
13 Pet. 6, 10 L. ed. 33; Kimberly v. 
Arms, 40 Fed. 548 [app dism 136 U. 
S. 629, 10 SCt 1064, 34 L. ed. 557]; 
Wallamet Iron Bridge Co. v. Hatch, 
19 Fed. 347, 9 Sawy 643 [rev on other 
grounds 125 U. S. 1, 8 SCt 811, 31 L. 
ed. 629]; Brown v. White, 16 Fed. 
900, 4 Woods 614; Dexter v. Arnold, 
7 F. Cas. No. 3,856, 5 Mason 308. 

Ala.—Banks v. Long, 79 Ala. 319; 
Ashford v. Patton, 70 Ala. 479; Mc- 
Dougald v. Dougherty, 39 Ala. 409; 
Caller v. Shields, 2 Stew. & P. 417. 

Ark.—Hughes y. Sebastian County 
Bank, 118 Ark. 601, 175 SW 5138; Long 
v. Long, 104 Ark. 562, 149 SW 662. 
ae C.—Contee v. Lyons, 19 D. C. 

Fla.—Mattair v. Card, 19 Fla. 455. 

Ga.—Central Georgia Bank v. Iver- 
son, 73 Ga. 19; Guerry v. Perryman, 
12 Ga.ol4, 

lll.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 273; Burgess v. Pope, 


38 Iowa 


EQUITY 


ered.? 


114; Garrett v.. Moss. 22. Ill. 363; 
Getzler v. Saroni, 18 Ili. 511; Evans 
v. Clement, 14 Ill. 203. 

Iowa.—Saum y. Stingley, 3 Iowa 
514. 

Ky.—Dougherty v. Morgan, 6 T. B. 
Mon, 151. 

Md.—Bell v. Gosnell, 31 Md. 568. 


Miss.—American Bank, ete., Co. v. 
Johnson, 111 Miss, 516, 71 S 808; 
Enochs v. Harrelson, 57 Miss. 465. 

N. H.—Bartlett v. Fifield, 45 N. H. 


Sd. 

N. M.—Maxwell Land Grant, etce., 
R. Co. v. Thompson, 1 N. M. 603. 

N. Y.—Webb v. Pell, 3 Paige 368. 

Oh.—Medina County Mut. F. Ins. 
Co. v.; Palm, 5;Oh. St. 107; -Gazley v. 
Huber, 73hiOhs, St. 699.\ i rracey, ) Vv. 
Sacket,. 1. Oh. St. 54, 59 AmD 610; 
Buckley v. Gilmore, 12 Oh. 63. 

Pa.—Priestley’s App., 127 Pa. 420, 
17 A 1084, 4 LRA 503; In re Riddle, 
19 Pa. 431; Cassidy’s HEst., 6 Pa. Co. 
627; Earp’s Est., 6 Phila. 138; Heck- 
man’s Est., 2 Woodw. 165. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Ward v. Kent, 
6 Lea 128; Rodgers v. Dibrell, 6 Lea 
69; Livingston v. Noe, 1 Lea 55; Fin- 
ley v. Taylor, 8 Baxt. 237; Galloway 
v. Galloway, 2 Baxt. 328; Drake vy. 
Drake, 12 Heisk. 704; Brown vy. Sev- 
erson, 12 Heisk. 381; Burts v. Beard, 
11 Heisk. 472 [rev on other grounds 
95 U. S. 434, 24 L. ed. 485]; Durant 
v. Davis, 10 Heisk. 522; Fuller v. Mc- 
Farland, 6 Heisk. 79; Burson v. Dos- 
ser, 1 Heisk. 754; Proudfit v. Picket, 
7 Coldw. 563; Winchester, v. Win- 
chester, 1 Head 460; Anderson v. Teén- 
nessee Bank, 5 Sneed 661; Eaton v. 
Dickinson, 8 Sneed. 397; Loftis v. 
Butler (Ch. A.) 58 SW 886; Berdan- 
atti v. Sexton, 2 Tenn. Ch. 699. 

Tex.—Seguin v. Maverick, 24 Tex. 
526, 76 AmD 117. 

Vt.—Barnum y. McDaniels, 6 Vt. 
nlc 

Va.—Valz v. Coiner, 110 Va. 467, 66 
SE 730; Beatty v. Barley, 97 Va. 11, 
82 SE 794; Hancock v. Hutcherson, 
76 Va. 609; Thomson v. Brooke, 76 
Va. 160; Davis v. Morris, 76 Va.* 21; 
Rawlings v. Rawlings, 75 Va. 76; 
Miller v. Jones, 9 Gratt. (50 Va.) 584. 

W. Va.—Garten v. Layton, 76 W. 
Va. 68, 84 SE 1058; Kanawha Oil, 
etce., Co. v. Wenner, 71 .W. Va. 477, 
76 SE. 898, 48 LRANS 559; Keck vy. 
Allender, 37 W. Va., 201, 16 SE 520; 
Lorentz vy. Lorentz, 32 W. Va. 556, 
9 SE 886; Middleton v. Selby, 19 W. 
Va. 167; Nichols v. Nichols, 8 W. Va. 
174; Thompson v. Edwards, 3 W. Va. 


659. 
91. Medina County Mut. L. Ins. 
Co. v. Palm, 5 Oh. St. 107; Garten 


v. Layton, 76 W. Va. 63, 84 SE 1058; 
qapaleton V.. LiSeClLDY, ux Lose -. Gees 
167 

92. Trimble v. Longworth, 13 Oh. 
St. 431. 
TF Barnes vy. Anderson, 19 Iowa 

fa] Mlustration.—Where the stat- 
ute provides that a decree pro con- 
fesso cannot be rendered without evi- 
dence, if the decree recites that the 
cause was heard upon the evidence, 
the fact cannot be controverted on a 
bill of review. Barnes vy. Anderson, 
19 Iowa 70. 

94. McDougald v. Dougherty, 39 
Ala. 409. 


[§ 900 


or by the opinion,®® or by the pleadings,®® or are 
found by the court.%” 
required their absence may be reached by a bill 
of review,®® and it has been held that where the 
facts are not found they will be taken as not 
proved,®® or the evidence will be examined;* but in 
this country findings of fact are generally unnec- 
essary,? and if no facts are found the sufficiency 
of the facts to sustain the decree cannot be consid- 


Where findings of fact are 


95. McDougald v. Dougherty, 39 
Ala. 409; Shepherd vy. Chapman. (Va.) 
21 SE 468. 

96. U. S.—Beard v. Burts, 95 U.S. 
gets 24 L. ed. 485; Barker v. Barker, 
re Hs) Cas. ONO. 493.755 <2 WOOGsS 

Ala.—Taylor v. Crook, 136 Ala. 354, 
34 S 905, 96 AmSR 26; McDougald 
v. Dougherty, 39 Ala. 409. 
ae C.—Adriaans y. Reilly, 27 App. 

ite 

Va.—Phipps v. Wise Hotel Co., 116 
Va. .739, 82 SE.681; Valz v. Coiner, 
110 Va. 467, 66 SE 730; Beatty v. 
Bailey, 97 Va. 11, 32 SE 794; Shep- 
herd v. Chapman, 21 SE 468; Thom- 
son v. Brooke, 76 Va. 160; Rawlings 
v. Rawlings, 75 Va. 76. 

W. Va.—Law v. Law, 55 W. Va. 
4, 46 SE 697; Snyder v. Middle States 
Loan etc., Co., 52 W. Va. 655, 44 SE 
250; Dunn v. Renick, 40 W., Va. 349, 
22 SE 66. 

97. U. S.—Barker v. Barker, 2 F. 
Cas. No. 987, 2 Woods 241. 

Ala.—Taylor v. Crook, 136 Ala. 354, 
34 S 905, 96 AmSR 26; Tankersly v. 
Pettis, 61 Ala. 354; McDougald y- 
Dougherty, 39, Ala, "409. 


a Evans vy. Parrott, 26 Ark. 
vers C.—Adriaans y. Reilly, 27 App. 
Ill— Clark y. Waggoner, 283 Il}. 


199, 119 NE 273; Jackson v, Jackson, 
144 Ill. 274, 33 NE 51, 36 AmSR 427; 
Evans v. Clement, 14 Ill. 206; Herweg 
v. Meyer, 168. Ill. ‘A. 267. 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681; Valz v. Coiner, 
110 Va. 467, 66 SE 730; Beatty v. 
Bailey, 97 Va. TISes2 SE’ 794; Shep- 
herd v. Chapman, 21 SE 468; Han- 
cock v. Hutcherson, 76 Va. 609; Raw- 
lings v. Rawlings, 75 Va. 76. 

W. Va.—lLaw v. Law, 55 W. Va. 4, 
46 SE 697; Snyder v. Middle States 


Loan, ete., Co., 52 W. Va. 655, 44 SE 
250; Dunn y. Renick, 40 W. Va. 349, 
22 SE 66. 

[a] Facts found in a commis- 
sioner’s report which was confirmed 
by the court, may be considered. 
Taylor v. Crook, 136 Ala. 354, 34 S$ 
905, 96 AmSR 26; McDougald v. 
Dougherty, 39 Ala. 409. 

' 28. Eaton v. Dickinson, 3 Sneed 
(Tenn.) 397; Burdine vy. Shelton, 10 
Yerg. (Tenn.) 41. 

agers Taylor v. Person, 9 N. C. 

1. Holman v. Riddle, 8 Oh. St. 
384; Gazley v. Huber, 3 Oh. St. 399; 
Tracey v. Sacket, 1° Oh: St: 54; 59 
AmD 610; Creed v. Lancaster Bank, 1 
Oh. St. 1; McLouth v. Rathbone, 19 
Oh. 21; Nolan v. Umston, 18 Oh. 273; 
Sea v. Carpenter, 16 Oh. 412; Stevens 
v. Hey, 15 Oh. 313; Ludlow v. Kidd, 
2 Oh. 372; \ Marvin. ve” Trumbull, 
Wright (Oh.) 386. 

2. ‘See supra § 842. 

3. Evans v. Parrott, 26 Ark. 600; 
Phipps v. Wise Hotel Co., 116 Va. 
739, 82 SE 681; Valz v. Coiner, 110 
Va. 467, 66 SE 730. 

[a] Lack of sufficient notice of 
hearing constitutes ground for a bill 
of review. Kinsel v. Kinsel, 126 
Mich. 693, 86 NW 121. 

[b] Notice required by statute.— 
Lack of proof of publication re- 
quired by statute is ground for a bill 


of review. Knowland v. Sartorious, — 


46 Miss. 45. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Sufficiency of error to sustain bill. An error of 
law apparent on the face of the record sufficient 
to sustain a bill of review is a misconception by 
the court of what the rule is which will eventually 
be enforced by the court having the final determi- 
The generally recognized grounds are that 


nation.* 


a0 eet ames v. Longworth, 13 Oh. 


St. 431: 

5. U. S.—Hill v. Phelps, 101 Fed. 
650, 41 CCA 569; Freeman v. Clay, 
52 Hed. 1, 2..CCA 587; Hoffman’ v. 
Knox, 50 Fed. 484, 1 CCA 535. 

Ala.—Winkleman v. White, 147 Ala. 


481, 42 S 411; McCall v. McCurdy, 69 


Ala. 65. 
Fla.—Bloxham y. Florida Cent., 
SUC e. OO., So, Plas” 243,020" Ss) CON: 


Mattair v. Card, 19 Fla. 455. 
Ga.—Bennett vy. Brown, 56 Ga. 216. 
Ill.—Moore vy. Bracken, 27 Ill. 23. 
Ind.—Hardy v. Miller, 89 Ind. 440. 
Ky.—Jeffrey v. Hand, 7 Dana 89. 
Miss.—Knowland v. Sartorious, 46 

Miss. 45. 
is C.—Taylor v. Person, 9 N. C. 

298. 

Oh.—Trimble v. Longworth,.13 Oh. 
St. 431. . 

Tenn.—Donaldson vy. Nealis, 108 
Tenn. 638, 69 SW 732; Wilson. v. 
Schaefer, 107 Tenn. 300, 64 SW 208. 

Va.—Parker v. Dillard, 75 Va. 418. 

W. Va.—Dingess v. Marcum, 41 W. 
Va. 757, 24 SE 624; Custer v. Custer, 
17 W. Va. 118. i 

[a] Application of  rule.—This 
rule has been applied to: (1) A de- 
eree against persons as unknown 
heirs, upon an affidavit by only one 
of several complainants, the statute 
requiring the oath of all. Jeffrey v. 
Hand, 7 Dana (Ky.) 89. (2) A decree 
ordering a sale before the statutory 
time had expired. Moore v. Bracken, 
27 Tll. 23. (3) A decree without 
jury trial as required by law. Tay- 
lor v. Person, 9 N.C. 298) © (4). *& 
decree pro confesso without a pre- 
vious interlocutory order as required 
by statute. Bennett v. Brown, 56 
Ga. 216. (5) A decree enforcing a 
judgment as a lien against land 
which was not lawfully subject to 
the lien. Custer v. Custer, 17 W. Va. 
113. (6) <A decree directing a legacy 
to be distributed contrary to the 
statute of distributions. Hoffman v. 
Knox, 50 Fed. 484, 1 CCA 535. 

[b] Error as to costs.—Where the 
question of costs is controlled by 
statute, error in the decree in re- 
spect thereto may be corrected by 
bill of review. State v- Moore, 77 W. 
Va. 325, 87 SE 367. 

6 U. S.—Ensminger v. Powers, 
108 U. S. 292, 2 SCt 643, 27 L. ed. 732; 
Hill v. Phelps, 101 Fed. 650, 41 CCA 
569: Hoffman v. Knox, 50 Fed. 484, 1 
SCA $535: 

Ala.—Taylor v. Crook, 136 Ala. 354, 
34 S 905, 96 AmSR 26; Mitchel v. 
Hardie; 84 Ala. 349, 4 S 182; McCall 
v. McCurdy, 69 Ala. 65; Caller v. 
Shields, 2 Stew. & P. 417. 

Ark.—Biscoe v. Morrison, 11 Ark. 
114. 

D. C.—Perkins v. Tyrer, 24 App. 
447. ; 

Fla.—Bloxham v. Florida Cent. ete., 
R. Co., 39 Fla. 248, 22 S 697; Prentiss 
v. Paisley, 52 Fla. 927, 7S 56, 7 LRA 
640; Mattair v. Card, 19 Fla. 455. Y 

Tll.—Judson v. Stephens, 75 Ill. 255. 

Ky.— Peak v. Percifull, 3 Bush 218. 

Mich.—Murray v. Ingersoll, 100 
Mich. 286, 59 NW 140; Mickle v. Max- 
field. 42 Mich. 304, 3 NW 961. 

Miss.—Enochs v._ Harrelson, 57 
Miss. 465; Stark v. Mercer, 4 Miss. 
377. ee: 

Tenn.—Donaldson v. Nealis, 108 
Tenn. 638, 69 SW 732; Wilson v. 
Schaefer, 107 Tenn. 300, 64 SW 208. 

Va.—Pracht vy. Lange, 81 Va. 711; 
Goolsby v. St. John, 25 Gratt, (66 
aya?) 146. 

AY. Va.—Peters v. Case, 62 W. Va. 
33, 57 SE 7338, 13. LRANS 408. 

eng.—Perry vy. Phelips, 17 Ves. Jr. 


EQUITY 


174, 34 Reprint 67. 

[a] Rule applied—(1) Where the 
decree showed upon its face that it 
was not the judicial act of the court, 
but that one of the parties was al- 
lowed virtually to decide the case 
in his own favor. Ensminger v. 
Powers, 108 U. S. 292, 2 SCt 643, 
27 L. ed. 732. (2) Where a decree 
on a statutory award by arbitrators 
showed on its face ‘that 
submission was made by a mar- 
ried woman in respect of matters con- 
cerning which she was disabled. Man- 
dy v. Cobb, 44 Miss. 699. (3) Where the 
decree was based upon the erroneous 
conclusion that a trustee had power 
to contract debts binding upon the 
trust real estate, the deed of trust 
being annexed to the bill in the or- 
iginal cause. Pracht v. Lange, 81 Va. 
711. (4) Where a foreclosure de- 
cree was made contrary to the terms 
of. the mortgage. Hoffman v. Knox, 
50 Fed. 484, 1 CCA 535; Mickle v. 
Maxfield, 42 Mich. 304, 3 NW 961. 
(5) Where a decree of foreclosure 
ordered the whole of divisible prop- 
erty to be sold when only a part 
of the mortgage debt was due. James 
v. Fisk, .16 Miss. 144, 47 AmD 111. 
(6) Where a decree of foreclosure 
and sale included land not described 
in the mortgage, a copy of which was 
annexed to the bill. Thompson v. 
Maxwell, 16 Fla. 773. (7) Where a 
decree confirming a foreclosure sale 
contained a prejudicial error in the 
computation of interest due by the 
terms of the mortgage. Murray v. 
Ingersoll, 100 Mich. 286, 59 NW 140. 
(8) Where a decree subjected land 
to a vendor’s lien which, the bill 
showed did not exist thereon. Enochs 
v. Harrelson, 957 Miss... 465. (9) 
Where a decree showed that it was 
based on a bill to enforce the lien 
of a confessed judgment against an 
administrator de bonis non who had 
no power to create such a lien. Cus- 
ter v. Custer, 17 W. Va. 113. (10) 
Where it was adjudged that a pleaded 
transaction was a loan, when under 
the allegations the contract was one 
of conditional sale. Perkins v. Tyrer, 
24 App. (D. C.) 447. 

[b] Adverse determination of 
ground pending bill—Where the 
error apparent is deduced from a de- 
cision which is overruled on _ the 
point in issue pending the bill of 
review, the latter should be dis- 
missed. Miscoe v. Morrison, 11 Ark. 


114 
U. S.—Hill v. Phelps, 101 Fed. 


7. 
650, 41 CCA 569. 

Ala.—Hooper v. Hardie, 80 Ala. 
114; McCall v. McCurdy, 69 Ala. 65. 

Fla.—Bloxham v. Florida Cent. etc., 
R. Co., 39 Fla. 248, 22 S 697; Mattair 
v. Card, 19 Fla. 455. 

Ga.—Bennett v. eae 56 Ga. 216; 
Groce v. Field, 13 Ga. é 

Tll.—Axtell vy. Pulsifer, 155 Ill. 
141, 39 NE 615. ‘ 

Ky.—Peak v. Percifull, 3 Bush 218. 

N. Y.—Wright v. Miller, 1 Sandf. 
@hs 108) .faft'rs UN. Ye 911 - ; 

Tenn.—Donaldson v. Nealis, 108 
Tenn. 638, 69 SW 732; Wilson v. 
Schaefer, 107 Tenn. 300, 64 SW 208; 
Burdine v. Shelton, 10 Yerg. 41. 

Va.—Braxton v. Lee, 4 Hen. & M. 
(14 Va.) 376; Lee v. Braxton, 5 Call 
(9 Va.) 459. : 

Eng.—Green v. Jenkins, 1 De G., 
EF. & J. 454, 62 EngCh 349, 45 Re- 
print 435; Gregor v. Molesworth, 2 
Ves. 109, 28 Reprint 72; Perry v. 
Phelips, 17 Ves. Jr., 174, 34 Reprint 
67. 


A decree 


‘[a] Rule applied.—(1) 
a final 


of the chancellor reversing 


the. 


: [aeOn Alain rot 


the decree is contrary to some statutory enactment 5 
or some settled principle of law or equity,® or at 
variance with the forms and practice of the court.? 
In any event the error must be substantial;® mere 
formal irregularities are insufficient ;° the error must 


decree rendered at a preceding term. 
Saunders y. Gregory, 3 Heisk. (Tenn.) 
567. (2) A decree not reciting the 
facts upon which it is founded. Bur- 
dine v. Shelton, 10 Yerg. (Tenn.) 41; 
Eaton vy. Dickinson, 3 Sneed (Tenn.) 
397. (3) A decree against an in- 
fant without first appointing a guar- 
dian ad litem. Groce vy. Field, 13 Ga. 
24. (4) A decree based on unwar- 
ranted admissions of a guardian ad 
litem. Mitchel v. Hardie, 84 Ala. 349, 
4 S 182; Hooper v. Hardie, 80 Ala. 
114; Ashford y. Patton, 70 Ala, 479. 
But see Franklin Say. Bank vy. Tay- 
lor, 53 Fed. 854, 4 CCA 55 (where the 
decree was regular on its face and 
there was no allegation or proof 
that the agreement or consent of the 
guardian ad litem was improperly 
made). (5) A decree against an in- 
fant without giving him his day to 
show cause against the decree. 
Wright v. Miller, 1 Sandf. Ch. (N. Y.) 
103 [aff 8 N. Y. 9]; Braxton v. Lee, 
4..Flen... & . Mr... (14. Wa-) 376;5 Lee. v. 
Braxton, 5 Call (9 Va.) 459; Gregor 


vy. Molesworth, 2 Ves. 109, 28 Re- 
print 72; Perry v..Phelips, 17 Ves. 
Jr..174, 34 Reprint,.67. (6) <A de- 


cree against an infant on bill taken 
for confessed and. without proof. 
Harrison vy. Harman, 80 W. Va. 68, 92 
SE 460. (7) A decree pro confesso 
without an interlocutory order. Ben- 
nett v. Brown, 56 Ga. 216; Groce v. 
Field, 13 Ga. 24; Braxton v. Lee, 4 
Hen. & M. (14 Va.) 376. (8) A de- 
cree by default granted while a de- 
murrer to the bill was undisposed of. 
greet v. Pulsifer, 155 Tll. 141, 39 NE 

Harmless error see infra text and 
note 48. 


8. Turner v. Turner, 193 Ala. 424, 
69 S 503; Vary v. Thompson, 168 ” 
Ala,. 367, 52 S 951; Winkleman v, 


White, 147 Ala. 481, 42 S 411; McCall 
v. McCurdy, 69 Ala. 65; Irby v. Mc- 
Crae, 4S. C. Hg. “422; Searight v. 
White Sewing Mach. Co., 140 Tenn. 
50, 203 SW 330. 

{a] Substantial error.—Error in 
disallowing a credit to a debtor for 
proceeds of a first sale of land on 
time at the instance of creditors and 
crediting him only with the proceeds 
of a subsequent sale for a less 
amount after a default by the pur- 
chaser. Searight v. White Sewing 
Mach. Co., 140 Tenn. 50, 203 SW 330. 


9. U. S—U. S. v. Salomon, 231 
Fed. 461 [aff 231 Fed. 928, 146 CCA 
1274 eel ve Phelps, 10a" Wed. + 650, 


41 CCA 569. 

Ala.—Vary v. Thompson, 168 Ala. 
367, 52 S 951; Winkleman v. White, 
147 Ala. 481, 42 S 411; Jordan v. 
Hardie, 131 Ala. 72, 31 S 504; Ash- 
ford v. Patton, 70 Ala. 479; McCall 
v. McCurdy, 69 Ala. 65; Tankersly v. 
Pettis, 61 Ala. 354; McDougald v. 
Dougherty, 39 Ala. 409. 

Ga.—Guerry v. Perryman, 12 Ga. 
14; Hargraves v. Lewis, 7 Ga. 110. 

Il1l.—Goodrich v. Thompson, 88 Ill. 


206; Forman y. Stickney, 77 Ill. 
575. 

Iowa.—Saum y. Stingley, 3 Iowa 
514. 

N. C.—Simms y. Thompson, 16 N. 
Cor: 

Oh.—Gary wv. May, 16 Oh. 66; 
Brown v. Haines, 12 Oh. 1. 
Tenn.—Wilson v. Schaefer, 107 


Tenn. 300, 64 SW 208; Ward v. Kent, 
6 Lea 128; Young v. Henderson, 4 
Hayw. 189; Berdanatti v. Sexton, 2 
Tenn. Ch. 699. 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681; Winston v. John- 
son, 2 Munf. (16 Va.) 305; Quarrier 
v. Carter, 4 Hen. & M. (14 Va.) 242. 


- 
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[21 C.3.)° 


pe such as would require a reversal on appeal.?° 
A ruling resting in the chancellor’s discretion will 
not be considered as a ground for 
The tendency of the modern pfactice is 
to allow the court of first instance to review or 
revise its own decree for an erroneous application 
of the law to the facts whenever an appellate tri- 
bunal would do so for the same cause.‘? 


view.!1 


remedies by appeal and bill of 


always deemed to be codrdinate to the extent of 
recognizing an error as ground for a bill of review 
merely because it would be available on appeal,t* 
and it has been declared that the bill will not lie 
as a mere substitute for an appeal,'* and also that 
an error reviewable by appeal will not sustain the 
bill, in view of its extraordinary nature.1® 

Error in refusing to take 
jurisdiction of a suit is ground for a bill of re- 
view,'® as is also error in assuming jurisdiction,’ 
subject to the doctrine that a bill of review will not 
Excess of jurisdiction may 


Jurisdictional errors. 


he to a void decree.18 
be reached by a bill of review.?® 


W. Va.—Bodkin v. Rollyson, 48 W. 
Va. 453, 37 SE 617. 

[a] Irregularities held insufficient 
to sustain a bill of review: (1) In- 
formality in allegations of bill. Saum 
v. Stingley, 3 Iowa 514. (2) ‘A for- 
mal variance between the decree and 
the verdict of the jury, which can 
be remedied by amendment. Guerry 
v. Perryman, 12 Ga. 14. (3) Failure 
of the decree to state on its face 
that the preliminary measures neces- 
sary to prepare a cause for hearing 
were complied with. Quarrier v. Car- 
ter, 4 Hen. & M. (14 Va.) 242. (4) 
Premature entry of a decree pro con- 
fesso. Vary v- Thompson, 168 Ala. 
367, 52'S’ 951: (5) > The fact ‘that on 
the same day a decree of reference 
was entered in an equity suit, the 
reference was held, report made, and 
a confirmation had. Jordan y. Uar- 
die, 131 “Ala..72, 31.S 504. ~(6), That 
a final decree based upon a regis- 
ter’s report was rendered before con- 
firmation thereof. Ashford v. Patton, 
70. Ala. 479. (7) That a footnote 
to a bill in a foreclosure suit was 
not signed by counsel. Winkleman 
v. White, 147 Ala. 481, 42 S 411. (8) 
That a bill for foreclosure of a mort- 
gage or of a vendor’s lien was filed 
in two aspects, and that the relief 
in each would not be _ identical. 
Winkleman v. White, supra. (9) 
Omission in a foreclosure decree of 
a direction for a copy to be sent to 
defendant. Winkleman v. White, 
supra. (10) Failure to give de- 
fendant in a foreclosure suit notice 
of a reference. Winkleman v. White, 
supra. (11) Failure to serve notice 
of his appointment upon a guardian 
ad litem who appeared and answered. 
George v. George, 67 Ala. 192. (12) 
Neglect of a guardian 4d litem of an 
infant to answer a,.bill after it was 
amended in an unimportant particu- 
lar. Forman y. Stickney, 77 Ill. 575. 
(13) ,.,Taxation of costs. Young. v. 
Henderson, 4 Hayw. (Tenn.) 189. 

10. Richardson y. Howk, 45 Ind. 
451. 

Errors released, waived, cured or 


harmless see infra text and notes 
41-48. 
11. U. S.—Idaho, ete., Land Impr. 


Co. v. Bradbury, 132 U. S. 509, 10 
SGt 177, 33 L. ed. 433. 
"Ashford v. Patton, 70 Ala. 
479; “McCall v. McCurdy, 69 Ala. 65. 
Tll:—Guild.v. Hull, 127 Ill. 523, 20 
NE 665; Turner v. Berry, 8 Ill. 541. 
Miss.—Iler v. Routh, 4 Miss. 276. 
Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Clark v. Clark, 
4 Hayw. 36. 
Va.—Grigsby v. Weaver, 5 Leigh 
32) Vary. 19% 


EQUILLY 


a bill of re- | pleadings.?° 


But the 
review are not’ 


fa] Dlustrations.—(1) Sending an 
issue to a jury, even where the evi- 
dence .clearly preponderates on one 
side. Iler v. Routh, 4 Miss. 276. (2) 
Rendering a decree without refer- 
ence to a master. Ashford v. Pat- 
ton, 70 Ala. 479; McCall v. McCurdy, 
69 Ala. 65. (3) Refusal to permit 
an amendment or a supplemental bill 
to be filed. Turner v. Berry, 8 Ill. 
541. (4) <A decision upon the ques- 
tion of costs where costs are discre- 
tionary. Clark v. Clark, 4 Hayw. 
(Tenn:) 36. 

12. Hoffman v. Knox, 50 Fed, 484, 
1 CCA 535; Harrison v. Harman, 80 
W. Va. 68, 92 SE 460. 

13. Burley v. Flint; 105 U. S. 247, 
26 L. ed. 986; Whiting v. U. S.. Bank, 
13") Petey LO" Lit sed esse eue Su. ive 
Salomen, 231 Fed. 461 [aff 231 Fed. 
928, 146 CCA 1241; Vary v. Thomp- 
son, 168 Ala. 367, 52 S 951; Winkle- 
man v. White, 147 Ala. 481, 42 S 411; 
Jordan vy. Hardie, 131° Ala. 72, 31 8 
504; McCall v. MeCurdy, 69 Ala. 65; 
Tankersly v. Pettis, 61 Ala. 354; No- 
ble v. Hallonquist, 53 Ala. 229; Cal- 
ler v. Shields, 2 Stew. & P. (Ala.) 
417, . 

Question of fact see supra text and 
notes 86-90. 

14. Hoffman v. Knox, 50 Fed. 484, 
1 CCA 535; McCall v. McCurdy, 69 
Ala. 65; Roberge v. DeLisle, 158 Mich. 
16, 122 NW 362; Simmons v. Conk- 
din, 129 Mich.:190, 88 NW 625. 


15. Boynton v. Chicago Mill, etce., 
Co., 84 Ark: 203, 105 SW 77. 
{a] Ilustration.—Error in  sus- 


taining a plea of res judicata be- 
cause the decree pleaded was void, 
not applicable, or otherwise not ef- 
fective as a bar, is reviewable by 
appeal or other appropriate remedy, 
and not by a bill of review. Boyn- 
ton v. Chicago Mill, ete., Co., 84 Ark. 
203, 105 SW 77; Keck v. Allender, 37 
W. Va. 201,)' 16 SH 520! “‘And ‘see 
generally supra § 899. 

16, Parker v. Dillard, 75 Va. 418. 

17. Willamette Iron Bridge Co, v. 
Hatch, 125° U9 S-7 1 8 aSCens Like 3s 1, 
ed. 629 [rev'19 Fed. 347, 9 Sawy. 643]; 
Ketchum vy. Farmers’ L. & T. Co., 
14°F: Cas: No... 7,736; -4°"Mcliean’ 1; 
Goolsby v. St. Johns, 25 Gratt. (66 
Va.) 146. 

[a] Mlustrations.—(1) Where a 
demurrer to a bill showing that plain- 
tiff therein has an adequate remedy 
at law is overruled. Goolsby v. St. 
John, 25 Gratt. (66 Wa.) 146. :-(2) 
A decree of a federal court made 
between parties residing in the same 
state, the defect of jurisdiction ap- 
pearing on the face of the bill, may 
be reached by bill of review. Ket- 
chum v. Farmers’ L. & T. Co., 14 F. 


Relief in relation to pleadings, 
that the relief granted must be authorized by the 
Hence 
ground that the bill in the original suit was not 
sufficient to authorize the relief granted therein,?* 
or the disposition of the case was not warranted 
by the answer,?? or that relief was granted on a 
cross bill foreign to the subject matter of the bill,?3 
or that a final decree failed to dispose of questions 
raised by a ross. bill.?4 

Matters relating to parties. 
was not a party to a suit seeks to open the decree 
on the ground that he was entitled to be made a 
party, the question, so far as concerns a bill of 
review, is identical with the question as to who 
may maintain such a bill.2° 
remedy in such a ease is by an original bill.?® 
aside from this question, lack of necessary parties 
to a suit is ground for a bill to review the decree 
therein ;?* as is also a decree in favor of a person 
not a party °° or who was not entitled to maintain 


[§ 900 
It is fundamental 


a bill of review lies on the 


Where a person who 


The strictly proper 
But 


Cas. No. 1,736, 4 McLean 1._ (38) 
Where a federal court erroneously as- 
sumes jurisdiction on the ground that 
the cause is one arising under a law 
of the United States, a bill of re- 
view lies. Willamette Iron Bridge 
Co. v.-Hatch, 425 WoilSa:djc8h SCt 811, 
eae ed. 629 [rev 19 Fed. 347, 9 Sawy. 

18. See supra § 899. 

19. Holloway v. Baltimore Safe 
Deposit, etc., Co., 122 Md. 620, 90 A 
95; McCoy v. Allen, 16 W. Va. 724. 

20. See supra § 854. 

21. D. C.—Perkins v. Tyrer, 24 
App. 447. 

Fla.—Prentiss v. Paisley, 52 Fla. 
927, 7 S 56,7 LRA 640. 

Bey erst renlg be v. Brown, 56 Ga.’ 

Ill.— Griggs v. Gear, 8 Ill. 2. 

Ps efron ag vy. Young, 45 Ind. 

Tenn.—Dance We McGregor, 5 
Humphr. 428. 

fa] Mlustration—A bill of re- 
view lies where a decree is rendered 
against an administrator de bonis pro- 
priis on a bill filed against him in his 
representative character, which does 
not suggest a devastavit. Dance vy. 
McGregor, 5 Humphr. (Tenn.) 428. 

[b] A decree pro confesso may 
be attacked by a bill of review on 
the ground that the decree was not’ 
justified by the allegations of the 
bill. Prentiss v. Paisley, 52 Fla. 927, 
7S 56, 7 LRA 640. 

22. Thomas v. Hite, 5 B. Mon. 
(Ky.) 590; Richards v. Shaw, 77 N. 
J. Eq. 399,77 A 618. 

[a] Ilustrations.—(1) A. bill of 
review will lie on the ground that 
the original bill was dismissed on an 
answer which did not deny the ma- 
terial allegations of the bill and 
presented no defense. Thomas v. 
Hite, 5 B. Mon. (Ky.) 590. (2) Error 
in granting affirmative relief on an 
answer without a cross bill may be 


reached by a bill of review. Rich- 
ards v.-Shaw, 77 N. J. Eq. 899, 77 
A 618. See also generally supra 
§ 859. 


23. Peters v. Case, 62 W. Va. 33, 
57 SE 733, 13 LRANS 408. 
oe bills generally see 


24. Randall v. Payne, 1 Tenn. Ch. 
452; Randall v. Payne, 1 Tenn. Ch. 
137. 


supra 
§5 


25. See supra § 891. 

26. See infra §§ 925, 934. 

27. Alexander v. ‘Slavens, Teckee 
Mon. (Ky.) 351; Sheppard v. Starke, 
3 Munt. (17 Va.) 2 

28. Peak v. Percifull, 3 Bush (Ky.) 


218. 
[a] Dlustration—A. decree in 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 900] 


the suit,?® or a decree against a party against whom 
no relief is asked by the allegations or the prayer.®° 
In the very nature of a bill for error apparent, 
it will not lie ‘for a defect of parties which is not 
And so, a bill of review 
does not lie on the ground that the former decree 
was in favor of a person who died pendente lite,*? 
or in favor of a fictitious person,?* or against a 
deceased person.** Nor ean a bill of review be main- 
tained for the nonjoinder of a person who was not 
a necessary party,*? or where the nonjoinder has 
worked no harm to plaintiff in the bill of review.?¢ 
Error relating to notice. Lack of notice is ground 
for a bill of review where substantial rights are 
Generally, however, lack of notice of in- 
terlocutory proceedings is considered to be a mere 
irregularity and not ground for a bill of review,*8 
and the same is true of defects in such notices,?® or 
where the lack of notice results in no injury.*°® 
' Errors waived, cured, or harmless. 


apparent of record.*! 


affected.37 


favor of an unsued intervenor with- 
out service of process on or any ap- 
pearance to his cross bill, and with- 
out any order making him a party, 
is reviewable by a bill of review. 
Peak v. Percifull, 3 Bush (Ky.) 218. 

29. Peirce v. Graham, 85 Va. 227, 
7 SE 189. 

{a] Lllustration.—Where the court 
decreed the sale of the lands of heirs 
in an unauthorized suit by the ex- 
ecutor, he having no power to main- 
tain the suit, a bill of review was 
proper. Peirce v. Graham, 85 Va. 
227, 7 SE 189. 

80. McCoy v. Allen, 16 W.Va. 724. 

31. Keith v. Willingham, Ga. Dec. 
151 (pt. 2); Whelan v. Cook, 29 Md. 
1; Arnold v. Moyers, 1 Lea (Tenn.) 
308. 

32. Keith v. Willingham, Ga. Dec. 
151 (pt. 2); Whelan v. Cook, 29 Md. 1. 

33. Keith v. Willingham, Ga. Dec. 
M40: (pty -2)i: p 

34. Arnold v. Moyes, 1 Lea (Tenn.) 
308. But see Neilson y. Holmes, 
1 Miss. 261 (where it was _ inti- 
mated, although not decided, that a 
bill .of review would lie to a de- 
eree rendered after the death of de- 
fendant). 

85. White v. Op Als 

OPUS eM sen aliens whe} 


1b33 
36. Whiting v. 
Pet. (U. S.) 6, 10 L. ed. 33; McCall 
69 Ala. 65; Horner v. 
Zimmerman, 45 Ill. 14; Ropiequet v. 


Holman, 


v. McCurdy, 


Knebelkamp, 194 Ill. A. 268. 

“87.  Ill.—Axtell v., Pulsifer, 155 
T1M,, 141,39 NE. 615. 

Ky.—Peak v. Percifull, 3 Bush 
218 


Mich.—Kinsel y. Kinsel, 126 Mich. 
693, 86 NW 121. 

Miss.—Knowland v. Sartorious, 46 
Miss. 45. 

Oh.—Trimble_ v. 
Oh. St. 431. 

Va.—Rawlings v. Rawlings, 75 Va. 
76; Braxton v. Lee, 4 Hen. & M. (14 
Va.) 376. 

88. Winkleman v. White, 147 Ala. 
481, 42 S 411; Jordan v. Hardie, 131 
Ala. 72, 31.S 504;. Richardson ‘v. 
Howk, 45 Ind. 451; Head v. Perry, 1 
T. B. Mon. (Ky.) 253; Galloway v. 
Galloway, 2 Baxt. (Tenn.) 328; Loftis 
v. Butler, (Tenn. Ch. A.) 58 SW 886. 

[a]. Lack of notice of a reference 
(1) is not ground for a bill of re- 
view. Winkleman v. White, 147 Ala. 
481, 42 S 411; Jordan v. Hardie, 131 
Ala. 72, 31 S 504. (2) Especially in 
the absence of exception in the orig- 


Longworth, 13 


inal suit. See infra this section. 
39. Vary v. Thompson, 168 Ala. 
367, 52 S 951. 


40. George v. George, 67 Ala. 192. 
[a] Where a party appears and 
takes part in the proceedings, lack of 


notice is cured. George v. George, 
67 Ala. 192. , : 
41. Ala.—Winkleman v. White, 


[21 C. J.—48] 


‘EQUITY 


suit.5° 


A bill of re- | performed.®? 


3 Iowa 


147 Ala. 481, 42 S 411. 
: eer Rey vy. ‘Loyless, 39 — Ga. 

78. 

A heptane ya v. Thompson, 88 Ill. 

Ind.—Richardson v. Howk, 45 Ind. 
451. 

Iowa.—Saum vy. Stingley, 

514. 

N. C.—Simms vy. Thompson, 16 N. 
Canl oie 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681. 

W. Va.—Ferrell v. Ferrell, 53 W. 
Va. 515, 44 SE 187. 

42. Hoffman v. Knox, 50 Fed. 484, 
1 CCA 535; Massie v. Graham, 16 F. 
Cas. No. 9,263, 3 McLean 41; Sharp 
v. Loyless, 39 Ga. 678; Simms v. 
Thompson, L6.Na C197. 

43. Murphy v. Brannaman, 156 
Ind. 77, 59 NE 274; Graves v. State, 
136 Ind. 406, 36 NE 275; Kitch v. 
Swaite avo cme ln. yebur) = Richardson ten. 
Howk, 45 Ind. 451; Johnson v. Chand- 
ler, 15 B. Mon. (Ky.) 584; Phipps v. 
Wise Hotel Co., 116 Va. 739, 82 SE 
681; Keck v. Allender, 37 W. Va. 201, 
16 SE 520. ; 

[a] Objections to commissioner’s 
report.—(1) An objection that a 
commissioner’s report did not lie 
long enough in the court prior to 
decree, is unavailable where it was 
not urged prior to decree. Winston 
vy. Johnson, 2 Munf. (16 Va.) 305. (2) 
An objection that the report of a 
commissioner was made without due 
notice of the time and place of tak- 
ing, is not ground for a bill of review 
in the absence of objection on such 
account prior to the decree. ‘Win- 
ston v. Johnson, supra; Shenandoah 
Valley Nat. Bank v. Shirley, 26 W. 
Vialaepoor (3) An. objection that a 
decree against a guardian and his 
surety for the proceeds of the ren- 
tal and sale of the infant’s lands, 
made no allowance for the guar- 
dian’s services in the sale of the 
lands, ete., was not available on a 
bill of review where no exception 
was taken to the commissioner’s re- 
port on this account. Johnson Vv. 
Chandler, 15 B. Mon. (Ky.) 584. (4) 
Where the commissioner’s report of 
the liens and their priorities is not 
excepted to, the court will not give 
relief against alleged errors therein 
on a bill of review. Phipps v. Wise 
Hotel Co., 116 Va. 739, 82 SE 681; 
Shipman vy. Fletcher, 91 Va. 473, 22 
SE 458: Keck v. Allender, 37 W. Va. 
201, 16 SE 520. 

44, Winkleman v. White, 147 Ala. 
481, 42 S 411; Goodrich v. Thompson, 
88 Ill. 206; Saum v. Stingley, 3 Iowa 

Richardson v. Howk, 45 Ind. 
Edmonson v. Marshall, 6 J. J. 
Marsh. (Ky.) 448; Ferrell v. Ferrell, 
53 W. Va. 515, 44 SE 187. 
Performance of’ decree as release 


view will not lie for errors which 
waived,*? as by failure to raise the point at a time 
when the error might have been rectified,t? or by 
failure to take proper exceptions,** or by failure to 
demur,** or where the error has been released.*® 
Nor will a bill of review lie for objections which 
the court and counsel have indicated willingness to 
remove by modification of the decree,4® or which 
have been removed by proceedings in the cause,‘7 or 
which do not affect material rights.8 

Errors in the execution of the decree are not avail- 
able as ground for a bill of review.*® 
cannot be made to serve the purpose of enlarging 
the decree and extending the relief in the original 
But error in an order to enforce a decree, 
in that it transcended the terms of the decree, has 
been recognized as a ground of a bill of review,5* 
and the relief on a bill of review may include resti- 
tution in so far as the decree has been executed or 


[210.5.] 753 


have been 


Such a bill 


of errors see supra § 895. 

46. Simmons y. Conklin, 129 Mich. 
190, 88 NW 625. 

47. Ashford v. Patton, 70 Ala. 
479; State v. White, 40 Fla. 297, 24 
S 160; Winchester v. Winchester, 1 
Head (Tenn.) 460. ‘ 

{a] MTlustration.—Where the of- 
ficial capacity of defendant had 
ceased before the entry of a decree 
in his name, and subsequent to the 
entry of such decree the court, upon 
application of plaintiff, substituted 
the official’s successor, the defect of 
parties at the entry of such decree 
cannot be made the basis for a bill 
of review by plaintiff. State v. 
White, 40 Fla. 297, 24 S 160. 


48. U. S.—Shelton y. Van Kleeck, 
106 -U SS. O3825 LeSCt "491, 27" ted: 
269; Burley v. Flint, 105 U. S. 247, 


26 L. ed. 986 [aff 4 F. Cas, No. 2,168, 
9 Biss. 204]; Whiting v. U. S. Bank, 
1384 Peti6)) 10 Wa. eds 335.1U. St iva Saloz 
mon, 231 Fed. 461 [aff 231 Fed. 928,. 
146 CCA 124]; Hill v. Phelps, 101 
Fed. 650, 41 CCA 569; Farmers’ L. 
& T. Co. v. Green Bay, etc, R. Co.,; 
6 Fed. 100, 10 Biss 203. 
Ala.—Turner v. Turner, 193 Ala. 
424, 69 S 503; Vary v. Thompson, 168 
Ala. 367, 52 S$ 951; Winkleman v. 
White, 147 Ala. 481, 42 S 411; All- 
good v. Piedmont Bank, 130 Ala. 237, 
29 S 855; McCall v. McCurdy, 69 Ala. 
65; George v. George, 67 Ala. 192. 
Ark.—Boynton vy. Chicago Mill, etce., 
Co., 84 Ark. 203, 105 SW 177; Wood- 
ane Vv. 'Moore,, 55 Ark 922%) Way iSiwe 


Ill.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 273; Florin v. Rayman, 
176s Til. vA. 106, 

Iowa.—Campbell v. Ayres, 6 Iowa 
339; Saum v. Stingley, 3 Iowa 514. 

Ky.—Todd v. Lackey, 1 Litt. 270; 
Todd v. Laughlin, 3 A. K.* Marsh, 
535. 

Me.—Glover v. Jones, 95 Me. 303, 
49 A 1104. 

Mich.—Donovan vy. Dwyer, 62 Mich. 
249, 28 NW 843. 

Oh.—Gary v. May, 16 Oh. 66. 

Tenn.—Donaldson y. Nealis, 108 
Tenn. 638, 69 SW 732; Halliburton v. 
Brooks, 7 Baxt. 318; LaGrange, etc., 
R.A 2 Cot va. Rainey, Yee Coldw. 420: 
Wright v. Wilson, 2 Yerg. 294. 

W. Va.—Hill v. Maury, 21 W. Va. 
162. 

[a] Failure to serve notice on a 
person who appears and answers is 
harmless error. George y. George, 
67 Ala. 192. 

Harmless error on appeal see Ap- 
peal and Error § 2878 et seq. 


49. Conover v. Musgrave, 68 III. 
58; Winchester v. Winchester, 1 Head 
(Tenn.) 460. 

50. Helms v. Rizer, 98 Tenn. 414, 
39 SW 718. 

51. Groce v. Field, 13 Ga. 24. 

52. See infra § 920. 
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[§ 901] 
In General. 


[21 0. J.] 
(3) 


and declared as such.®® 


53. 4 Bacon Works (1844 ed) p 
509;... 1... Sanders .. Orders, p,,,.109; 
Beames Orders 1. And see Purcell v. 
Miner, 4 Wall. (U. S.) 513, 18 L. ed. 
435; Clapp v. Thaxter, 7 Gray (Mass.) 
384. 

54. See statutory provisions; and 
Nelson v. Johnson, 18 Ind. 329; Hall 
v. Palmer, 18 Ind’ 5; Crowns v. Forest 
rae Cone 102) Wises OTe iss VEN Ww 

3. 

55. U. S.—Scotten v. Littlefield, 
230 WU. S.: 407, 35° SCt_ 125, 59 Led. 
289; Hopkins v. Hebard, 235 U. S. 
287,35 SCt 26, 59 L: ed. 232; Nickle 
Vansvuart; 140 OS! -776,04 SCL 00; 
28 L. ed. 599; Beard v. Burts, 95 U. 
S. 434, 24 L. ed. 485; Purcell v. Cole- 
man, 4 Wall. 519, 18 L. ed. 459; Ken- 
nedy v. Georgia Bank, 8 How. 586, 
12 L. ed. 1209; Sampeyreac v. U. S., 
Le Pet. 222,-°3..L. 1ed-1, 6655. Suhor jive 
Gooch, 248 Fed. 870, 160 CCA 628; 
Taylor v. Easton, 180 Fed. 363, 193 
CCA 509; Acord v. Western Poca- 
hontas Corp., 156 Fed. 989 [aff 174 
Fed. 1019, 98 CCA 625 (certiorari den 
215 U. S..607, 30. SCt,408, 54 L..ed. 
346)]1; Dowagiac Mfg. Co. v. Mc- 
Sherry Mfg. Co., 155 Fed. 524, 84 CCA 
38; Quinton v. Neville, 152 Fed. 879, 
81 CCA 673; Diamond Drill, etc., Co. 
v. Kelly, 138 Fed. 833; Camp Mfg. 
Go. y.,Parker, 121 .Fed. 195; Hill v. 
Phelps, 101 Fed. 650, 41 CCA 569; 
Boston, etc., Electric St. R. Co. v. 
Bemis Car-Box Co., 98 Fed. 121, 38 
CCA 661; Henry v. Travelers’ Ins. Co., 
45 Fed. 299; Irwin v. Meyrose, 7 Fed. 
533, 2 McCrary 244; Dexter v. Arnold, 
7... Cas; No. -3,856, 5 Mason 303; 
Massie v. Graham, 16 F. Cas. No. 
9,263, 3 McLean 41; Poole v. Nixon, 
19" BY. 4 Cas..N6.79) 2705) 9 Pet.770, ap- 
pendix, 9 L. ed. 305; Yerrington v. 
Putnam, No. 18,137,, 2 
Bann. & A. 601. 

Ala.—Cochran v. Rison, 20 Ala. 
463; Caller v. Shields, 2 Stew. & P. 
417. 

Ark. —Smith v. Rucker, 95 Ark. 517, 
129 SW 1079, 30 LRANS 1030; Boyn- 
ton v. Chicago Mill, ete., Co., 84 Ark. 
203, 105 SW 77; White v. Holman, 32 
Ark. 753; Cornish v. Keesee, 21 Ark. 


528. 
Del.—Cochran v. Cooper, 2 Del. Ch. 


q. ‘ 
D. C.—McGowan v. Elroy, 28 App. 


188. 
pple Mattedr val Cardy 19-— hia. 
455. 
* Ill.—Clark v. Waggoner, 283 Ill. 


199, 119 NE 273; Judson vy. Stephens, 
75 Ill. 255; Herweg v. Meyer, 168 Ill. 
A. 267; Austin State Bank v. Morri- 
son, 133 Ill. A. 339. 

Ind.—Kemp v. Mitchell, 29 Ind. 163; 
Gullett v. Housh, 7 Blackf. 52, 

Iowa.—Barz v. Sawyer, 159 Iowa 
481, 141 NW 319. 

Ky.—Mitchell v. Berry, 1 Metc. 
McLean v. Nixon, 18 B. Mon. 
Bush v. Madeira, 14 B. Mon. 
Brunk v. Means, 11 B. Mon. 
Brewer v. Bowman, 3 J. J. Marsh. 
492, 20 AmD 158; Hendrix v. Clay, 2 
A. K. Marsh. 462. 

Me.—Crooker v. Houghton, 61 Me. 
337. 

Md.—Lanahan y. Lanahan, 110 Md. 
176, 72 A 672; Pinkney v. Jay, 12 Gill 
& J. 69. 

Mich.—Mosher v. Mosher, 108 Mich. 
612, 66 NW 486. . 

Miss.—Mayo y. Clancy, 57 Miss. 
674; Vaughan vy. Cutrer, 49 Miss. 782; 
Handy v. Cobb, 44 Miss. 699; Foy v. 


Newly Discovered Evidence—(a) 
Newly discovered evidence was one of 
the grounds for a bill of review originally laid down 
by Lord Bacon in his ordinances in chancery,°* and, 
except in so far as statutes may have provided to 
the contrary,°* it has been consistently recognized 
As laid down by Bacon, 
however, the bill lies upon this ground ‘‘by the spe- 
cial license of the court and not otherwise.’’°® Hence 


EQUITY 


dence offered.®° 


Foy, 25 Miss. 207; Stark v. Mercer, 
4 Juss 377; dler v. Routh, 4 Miss. 
276. 

N. J.—Roche v. Hoyt, 71 N. J. Ea. 
323,64 A 174. faff 72. N.. J. Eg. 947, 
73 A 1118]; Watkinson v. Watkinson, 
68 UN. 'J.' Hq. 632, 607A 931,°69 LRA 
397, 6 AnnCas 326 [rev 67 N. J. Hq. 
142, 58 A 384]; Traphagen v. Voor- 
hees, 45 N. J. Eq. 41, 16 A 198. 

N. Y.—Dias v. Merle, 4 Paige 259; 
Livingston vy. Hubbs, 3 Johns. p 
124; Wiser v. Blachly, 2 Johns. 
488. 

Oh.—Stevens vy. Hey, 15 Oh. 313. 

Pa.—Sterling Varnish Co. v. Macon, 
217 Pa. 7, 66 A 78; In re Bailey, 208 
Pa. 594, 57 A 1095; Scott’s App., 112 
Pa. 427, 5 A 671; Hartman’s App., 36 
Pa, 70; Yeager’s App., 34 Pa. 173; In 
re Carey, 16 Pa. Dist. 204;-In re 
Walker, 6 Pa. Dist. 74, 19 Pa. Co. 189; 
In re Kennedy, 3 Pa. Dist. 795, 15 Pa. 
Co. 494; In re Been, 30 Pa. Co. 368; 
Silberman vy. Shulansky, 16 Pa. Co. 
131; Rittenhouse’s Hst., 1 Pars. Eq. 
Gasu 313s Harps: Est.,., 6.) Phila, 138% 
Christman’s Est., 1 Woodw. 187. 

R. I.—Doyle v. New’ York, etce., R. 
Cos, 14 ORL. bb: 

S. C.—Ex.p. Vandersmissen, 26 S. 
C.. Eq. 519, 60 AmD 102; Haskell v. 
Raoul, 6 S. C. Eq. 22; Burn v. Poaug, 
34955 Cs 1g. ..596. 

Tenn.—Burts v. Beard, 11 Heisk. 
472; La Grange, etc., R. Co. v. Rainey, 
7 Coldw. 420; Huffacre v. Green, 4 
Hayw. 51. 

Tex.—Lewis  v. 
Tex, 316; Larson v. Moore, 1 Tex. 
22. 

Vt.—Blair v. Ritchie, 73 Vt. 109, 
50 A 807; Barnum v. McDaniels, 6 
Nt. ATT. 

Va.—Goode v. Bryant, 118 Va. 314, 
87 SE 588; Phipps v. Wise Hotel Co., 
116. Va. 739, 82 SE 681: Sutherland v. 
Gent, 111 Va. 511, 69 SE 340; Becker 
v. Johnson, 111 Va. 245, 68 SE 986; 
Valz, va. Coiner, 110 Va. 467, 66 SE 
730;' Durbin v. Roanoke Bldg. Co., 
108 Va. 468, 62 SE 339; Heermans 
v. Montague; 20 SE 899; Kern v. 
Wyatt, 89 Va. 885, 17 SE 549; Rey- 
nolds v. Reynolds, 88 Va. 149, 13 SE 
395, 598; Booth v. McJilton, 82 Va. 
827, 1 SE 137; Campbell v. Campbell, 
22 Gratt. (63 Va.) 649; Dunbar v. 
Woodcock, 10 Leigh (36 Va.) 628; 
Laidley v. Merrifield, 7 Leigh (34 Va.) 
346; Quarrier v. Carter, 4 Hen. & 
M. (14 Va.) 242; McCall v. Graham, 
1 Hen. & M. (11 Va.) 13; Triplett v. 
Wilson, 6 Call (10 Va.) 47. 

W. Va.—Richmond v. Richmond, 
62 W. Va. 206, 57 SE 736; Dunfee v. 
Childs, 59 .W. Va. 225, 53 SH 209; 
Ruley v. Foley, 54 W. Va. 4938, 46 
SE 348; Dingess v. Marcum, 41 W. 
Va. 757, 24 SE 624; Davis Sewing- 
Mach. Co. v. Dunbar, 32 W. Va. 335, 
9 SE 237; Custer v. Custer, 17 W. Va. 


San Antonio, 26 


LES Hyman v. Smith, 10 W. Va. 298; 
Nichols v. Nichols, 8 eWay oa 


gi is Roueman v. Hooe, 3 Wis. 
i Go. Ltd. v. Sel- 


BHng.—Bright & 
lar, [1904] 1 K. B. 
gens See supra § 399 text and note 
57. Hopkins v. Hebard, 235 U. S. 
LON SH hOON Oe Coy 20) 5) MD pulunr, OO proven ee 
194 Fed. 301,114 CCA. 261]: Craig 
vy. Smith, 100 U. S. 226, 25 LL. ed. 577: 
Ricker v. Powell, 100 U. S. 104, 25 
L. ed. 527; Thomas v. Harvie, 10 
Wheat. 146, 6 L. ed. 287; Campbell 


this ground is not an absolute one, but is addressed 
~to the discretion of the court,5? and this discretion 
will be affirmatively exercised only for the accom- 
plishment of equity and justice.*® 
the way be opened to indefinite prolongation of liti- 
gation,®® the recognition of new evidence as a ground 
for a bill of review is sharply circumscribed by 
certain limitations concerning the nature of the evi- 


. Moreover, lest 


In a general way such a bill is de- 


Co. v. Marden, 
Osborn vy. Davidson 
Mortz?'' Co. 8. Appe? (DiC) )3 43815 
Priestly’s' App., 127 Pa. 420, 17 A 
1084, 4 LRA 503; Hartman’s App., 
36 Pa, 70; Bishop’s App., 26 Pa, 470; 
In re Riddle, 19 Pa. 431; Bishop’s 
Est., 1 Woodw. (Pa.) 149; Snyder v. 
Botkin, 4G eh. OOS i6 SE 591: 
Nichols v. Nichols, 8 W. Va: 174. 
See also supra § 894. 
58. S.—Hopkins vy. Hebard, 235 
US: 287, 35 SCt 26, 59 L. ed. 232 
Craig v. Smith, 100 U. S. 226, 25 Te 
ed.. 577; Ricker v. Powell, 100 Cn Ss 
104, 25 L. ed. 527; Thomas v. Harvie, 
10 Wheat. 146, 6 L. ed. 287; Suhor 
v. Gooch, 248 Fed. 870, 160 CCA 628; 
Nowell vy. International Trust Co., 


Printing Press, 
70 Fed. 389; 


CL Cry 


203 Fed. 395, 121 CCA’ 499; Keith 
ees Alger), 124 '~ Ked. "0325" 59)! +CeaAt 
D. C.—Osborn y. Davidson Mortg. 
Co., 8 App. 481. 
Ill.— Garlick v. Joliet Mut. Loan, 
ete., Assoc., 187 Hl. A.’ 544, 
Md.—Wilmer v. Placide, 127 Md. 


339, 96 A 621. 
Ge ee v. Sypert, 5 Sneed 

W. Va.—Snyder v. Botkin, 37 W. 
Va. 355, 368, 16 SE 591; Nichols v. 
Nichols, 8 W. Va. 174. 

See also supra § 894. 

“Tt was held in the case of Craig 
v. Smith, 100 U. S. 226, 25 L. ed. 577, 
that the introduction of newly dis- 
covered evidence under a bill of re- 
view. to prove facts in issue on the 
former hearing rested in the ‘sound 
discretion of the court, to be exer- 
cised cautiously and sparingly, and 
only under circumstances which ren- 
der it indispensable to the merits and 
justice of the case;’ and this, we 
think, propounds correctly the law on 
this question of practice.” Snyder v. 
Botkin, supra. 

[a] MNlustrations—(1) A bill of 
review for newly discovered evidence 
will not be entertained to allow com- 
plainant to reopen the case to show 
that rights enforced on the basis of 
a mortgage of a certain daie really 
rested on a prior mortgage old 
enough to be barred by limitations: 
Saunders v. Savage, (Tenn. Ch.) 63 
SW 218. (2) A decree rescinding a 
sale of lands to plaintiff, and award- 
ing him judgment for the purchase 
money paid, will not be set aside on 
a bill of review merely because of 
newly discovered evidence that plain- 
tiff had executed a conveyance of the 
lands pending the’ suit, where it was 
conclusively shown on the trial that 
the sale was induced by gross frauds 
and the bribery of plaintiff’s agent, 
by which he was led to pay for the 
lands a price greatly in excess of 
their value, and no equity of defend- 
ants was impaired by such convey- 
ance. Keith v. Alger, 124 Fed. 32, 
59.CCA 552. 

59. U. S.—Southard v. Russell, 16 
How. 547, 14 L. ed. 1052. 

Ky.—Edmundson y. Moseby, 4 J. J. 
Marsh. 497. 

Be ara ak v. Mullikin, 1 Bland 

N. J.—Watkinson v. Watkinson, 68 
N. J. Eq. 6382, 60 A 931, 69 LRA’ 397, 
6 AnnCas 326. 

W. Va.—Nichols y. Nichols, 8 W. 
ial ae 

Iing.—Taylor vy. Sharp, 3 P. Wms. 
371, 24 Reprint 1106. 

60. See infra § 902. 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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$§ 901-902] 


signed to accomplish the same purpose as a re- 
hearing in chancery * or a new trial at law.® 

To support a bill of 
review, the newly discovered evidence must relate 
to matters in which plaintiff in the bill has an in- 
terest,°* and to matters existing at the date of the 
It must be competent,®* relevant, and 


[§ 902] (b) Requisites. 


decree.®* 


61. Campbell Printing Press, etc., 
Co. v. Marden, 70 Fed. 339; Watts v. 
mutce. 192 SLi 128,061, NE 337. And 
see supra § 883. 

[a] Rehearing distinguished in 
matter of requirements.—The _ re- 
quirements are not so stringent as in 
ordinary applications for rehearing. 
Campbell Printing Press, etc., Co. v. 
Marden, 70 Fed. 339. 


62. Ill.— Watts v. Rice, 192 Ill, 123, 
61 NE 337. 
me eagatiag Johnson, 18 Ind. 
N. J.—Richards v. Shaw, 77 N. J. 


Eq. 399, 77 A 618; Feinberg v. Fein- 
berg, 70 N. J. Eq. 420, 62 A 562. 

Pa.—Bishop’s Est., 1 Woodw. 149. 

Wis.—Crowns v.. Forest Land Co., 
102 Wis. 97, 78 NW 433. 

la] Substitution of new trial for 
bill of review.—(1) The code has 
abrogated the old remedy by bill of 
review on the ground of newly dis- 
covered facts. If the discovery is 
made before the expiration of one 
year after verdict or finding, a mo- 
tion for new trial will lie (Rev. St. 
[1898] § 2879); if the discovery is 
not made until after the year has 
expired, there is no remedy, unless 
the newly discovered facts show 
fraud or collusion, in which case a 
direct action will lie. Crowns v. 
Forest Land Co., 102 Wis. 97, 78 NW 
433. (2) Under the code of pro- 
cedure, newly discovered evidence, as 
distinguished from newly discovered 
matters of fact affecting the claim 
in controversy and making new is- 
sues, is not ground for a bill of re- 
view, but for a new trial. Nelson 
v. Johnson, 18 Ind. 329; Hall v. Pal- 
mer, 18 Ind. 5. 

63. Goode v. Bryant, 118 Va. 314, 
87 SE 588. 

Persons entitled to maintain bill 
see supra § 891. 


, 6. U. S.—Shelton v. Van Kleeck, 
HOG UU Sy Dae,’ 1 SCts 491,727 “Li. ced. 
269. 

Ill.—Conover v. Musgrave, 68 Ill. 
58. 

Mich.—Gies v. Green, 42 Mich. 107, 
3 NW 283. 

Tenn.—McDowell v. Morrell, 5 Lea 
278. 


W. Va.—Dunfee v. Childs, 59 W. 
Va. 225,.53. SE 209: 

[a] Matters relating to the exe- 
cution of the decree cannot be con- 
sidered. Shelton v. Van Kleeck, 106 
Tees Fe2r 1 SCt 491,527 bh. ed. 269; 
Conover v. Musgrave, 68 Ill. 58; Gies 
v. Green, 42 Mich. 107, 3 NW 283. 


Matters newly arising see infra 
903. 
ai Ward v. Ward, 149 Fed. 204, 


79 CCA 162 [den reh 145 Fed. 1023, 
74 CCA 146]; Schaefer v. Wunderle, 
154 Til. 577, 39 NE 623; Garlick v. 


Joliet Mut. Loan, ete., Assoc., 187 
TIT, A. 541. 
[a] Letter of deceased person.— 


A letter found in the state auditor’s 
office, not required to be filed in such 
office, cannot be availed of as newly 
discovered evidence as grounds for 
leave to file a bill of review, where 
the author of the letter is dead, and 
jt amounted to nothing more than 
would the letter of a deceased per- 
son. Garlick v, Joliet Mut. Loan, etc., 
Assoc., 187 Ill. A. 541. 

{b] Hearsay.—A party will not be 
given leave to file a bill of review and 
for a rehearing on the ground of 
newly discovered evidence where such 
evidence is hearsay. Ward v. Ward, 
149 Fed. 204,-79 CCA 162 [den reh 145 
Fed. 1023, 74 CCA 146, and certio- 
rari den.206 U. S. 564, 27 SCt 796, 51 


EQUITY 


L. ed. 1190]. 
aor See infra text and notes 83, 


67. Shakers Soc, 1H 
wed.) “blaze .OCAY 263 "Gullett v7, 
Housh, 7 Blackf. (Ind.) 52; Conrad 
v- Conrad, 9 Phila. (Pa.) 510; Rich- 
mond v. Richmond, 62 W. Va. 206, 
57 SE 736; Davis Sewing-Mach. Co. 
v. Dunbar, 32 W. Va.'335, 9 SH 237: 
Nichols v. Nichols, 8 W. Va. 174. 

[a] Where secondary evidence is 
available a bill of review will not lie 
upon the subsequent discovery of the 
original or primary evidence. 
Shakers’ Soc. v. Watson, 77 Fed. 512, 
go CCA 263°) Conrad *v.-Conrad;= 9 
Phila. (Pa.) 510; Wethered v. Elliott, 
45 W. Va. 4386, 32 SE 209; Davis 
Sewing-Mach. Co. v. Dunbar, 32 W. 
Viaw FO SD OSE 287, 

68 U. S.—wNickle v. Stuart, 111 
U. S.-776,' 4° SCt 700, °28 Té'-edi' 599. 
Shelton v. Van Kleeck, 106 U. S. 532, 
1 SCt 491, 27 L. ed. 269; Purcell v. 
Miner, 4 Wall. 519, 18 L. ed. 459; 
Scotten v. Rosenblum, 231 Fed. 357; 
Thomas vy. South Butte Min. Co., 230 
Fed. 968, 145 CCA 162; Acord v. Wes- 
tern Pocahontas Corp., 174 Fed. 1019, 
98 CCA 625 [aff 156 Fed. 989, and 
certiorari den 215 U. S. 607, 30 SCt 
408, 54 L. ed. 346]; Lafferty Mfg. Co. 
v. Acme R., ete., Mfg. Co. 143 Fed. 
321, 74 CCA 521; Jorgenson v. Young, 
1386 Fed. 378, 69 CCA 222; Keith v. 
Alger, 124 Fed. 32, 59 CCA 552; Camp 
Mfg. Co. vy. Parker, 121 Fed. 195; Hill 
v. Phelps, 101 Fed. 650, 41 CCA 569; 
Vetterlein v. Barker, 45 Fed. 741; 
Dexter v. Arnold, 7 F. Cas. No. 3,856, 
5 Mason 303. 

Ala.—Allgood v. Piedmont Bank, 
130 Ala. 237, 29 S 855; Alder v.. Van 
Kirk Land, ete., Co., 114 Ala. 551, 21 
S 490, 62 AmSR 133; Banks v. Long, 
79 Ala. 319; Cochran vy. Rison, 20 
Ala. 463; Caller v. Shields, 2 Stew. 
& P. 417. 

Ark.—Long v. Long, 104 Ark. 562, 
149 SW 662; Killion v. Killion, 98 
Ark. | 15, 185° SW 452; Smith ‘v. 
Rucker, 95 Ark. 517, 521, 129 SW 
1079, 30 LRANS 1030 [cit Cyc]; 
Woodall v. Moore, 55 Ark. 22, 17 SW 
268; Nevada County v. Hicks, 48 Ark. 
515, 3 SW 524; White v. Holman, 
32 Ark. 753. 

Colo.—Warren y. Adams, 26 Colo. 
404, 60 P 632. 

D. C+Tohnson Vv. Offutt, 9° D.C. 
168; Purcell v. Coleman, 6 D. C. 
87 


Fla.—Reynolds v-. Florida Cent., 
ete, OR. (Conic 2 Mlani38%, (28 SA S61 
fate? 183° Ue IS 4019 22 "SCte 76,5146 
L. ed. 283]; Owens v. Forbes, 9 Fla. 
325. 

Ga.—Murphy v. Savannah, 73 Ga. 
263. 5 
Ill.—Lewis v. Topsico, 201 Ill. 320, 
66 NE 276; Elzas v. Elzas, 183 Ill. 
132, 55 NE 673; McDaniel v. James, 
23 Ill. 407; Lancaster v. Springer, 
126 Ill. A. 140; Rowan v. Shawnee- 
town First Nat. Bank, 112 IU. A. 
434; Hood v. Green, 42 Ill. A. 664. 

Ind.—Gullett v. Housh, 7 Blackf. 
52. 

Towa.—Barz v. Sawyer, 159 Iowa 
481, 141 NW 319. 

Ky.—Mitchell v. Berry, 1 Metc. 
602; Basye v. Beard, 12 B. Mon. 581; 
Carter v. Stennet, 10 B. Mon. 250; 
Tharp v. Cotton, 7 B. Mon. 636; Ed- 
mondson vy. Moseby, 4 J. J. Marsh. 
497; Tilman v. Tilman, 4 J. J. Marsh. 
117; Calmes v. Ament, 1 A. K. Marsh. 


v. Watson, 


459: McCrackin v. Finley, 1 Bibb 
455, 
Md.—Lanahan v. Lanahan,_ 110 


Md. 176, 72 A 672; Whelan v. Cook, 


[21.C.3.] 755 


material, and such as would probably have pro- 
duced a different result if it had been received on 
the original hearing.®® 
which were not provable by other evidence which 
was available on the original hearing,®? and must 
not only be actually newly discovered too late for 
use in the original cause,S* but must also be such 


It must relate to matters 


29 Md. 1; Pinkney v. Jay, 12 Gill & 
epee Burch. Vv. (SCott,o1 “Gill, sr Je 

Mich.—Mosher v. Mosher, 108 Mich. 
612, 66 NW 486; Sherwood y. Central 


Michigan Sav. Bank, 104 Mich. 65, 
62 NW 294; Ryerson vy. Eldred, 23 
Mich. 537. 


N. J.—Richards v. Shaw, 77 N. J. 
Eq. 399, 77 A 618; Watkinson v. Wat- 
kinson, 68 N. J. Eq. 632, 60 A 981, 
69 LRA 397, 6 AnnCas 326 [rev 67 
N. J. Eq. 142, 58 A 384]; Putnam v. 
Clark, 36 N. J. Eq. 33 [aff 36 N. J: 
Eq. 647 mem]. 


N. Y.—Livingston v. Hubbs, 3 
Johns. Ch. 124; Wiser v. Blachly, 2 
Johns. Ch. 488. 

N. C.—Barnes vy. Dickinson, 16 
IN. Cr4326 


Pa.—Costen’s-App., 13-Pa. 292; In 
re Rittenhouse, 1 Pars. Eq. Cas. 313; 
Bishop’s Est., 1 Woodw. 149. 

Porto Rico.—Arroyo vy. Arrese, 2 
Porto, Rico Fed. 27. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Fuller v. Jack- 
son, (Ch. A.) 62 SW 274; Puryear v. 
Puryear, 5 Baxt. 640; Proudfit v. 
Picket, 7 Coldw. 563; Cleveland v. 
Martin, 2 Head. 128; Winchester v. 
Winchester, 1 Head 460; Frazer v. 
Sypert, 5 Sneed 100; Bledsoe v. Carr, 
10 Yerg. 55; Young v. Henderson, 4 
Hayw. 189; Long v. Cranberry, 2 
Tenn. Ch. 85; Knight vy. Atkisson, 2 
Tenn. Ch. 384. 

Vt.—Stevens v. Dewey, 27 Vt. 638; 
pone v. Arms, 3 Vt. 148, 21 AmD 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681; Baker v. Watts, 
101 Va, 702, 44 SEH 929; Craufurd v. 
Smith, 93 Va. 623, 23 SE 235, 25 SE 
657; Diamond State Iron Co., v. Alex. 
K. Rarig Co., 93 Va. 595, 25 SE 894; 
Reynolds v. Reynolds, 88 Va. 149; 
13 SE 395, 598; Corey v. Moore, 86 
Va. 721, 11 SE 114; Armstead. v. 
Bailey, 83 Va. 242, 2 SE 38; Tre- 
velyan v. Lofft, 83 Va. 141, 1 SE 901; 
Norfolk Trust Co. v. Foster, 78 Va. 
413; Campbell v. Campbell, 22 Gratt. 
(638 Va.) 649; Carter v. Allan, 21 
Gratt. (62 Va.) 241; Legrand v. Fran- 
cisco, 3 Munf. (17 Va.) 83; Winston 
v. Johnson, 2 Munf. (16 Va.) 305; 
Ellzey v. Lane, 2 Hen. & M. (12 Va.) 
589; McCall v. Graham, 1 Hen. & M. 
(11 Va.) 13; Triplett v. Wilson, 6 
Call (10 Va.) 47; Curry v. Burns, 3 
Call Ci Vas) 183: 

W. Va.—McLanahan v. Mills, 73 W. 
Va. 246, 80 SE 351; Richmond v. 
Richmond, 62 W. Va. 206, 57 SE 736: 
Krown v. Nutter, 54 W. Va. 82, 46 SE 
375; Snyder v. Middle States Loan, 
ete., Co., 52 W. Va. 655, 44 SE 250; 
Wethered v. Elliott, 45 W. Va. 436, 
32 SE 209; Dingess v. Marcum, 41 W. 
Va. 757, 24 SE 624; Davis Sewing- 
Mach. Co. v. Dunbar, 32 W. Va. 335, 
9 SE 237; Hill v. Maury, 21 W. Va. 
162; Custer v. Custer, 17 W. Va. 113; 
Henry v. Davis, 13 W. Va. 230; White 
v. Drew, 9 W. Va. 695; Nichols v. 
Nichols, 8 W. Va. 174, 

[a] Reason for rule.—But for the 
rule that a bill of review lies to let 
in additional evidence only where the 
evidence is newly discovered, such a 
bill would lend itself too readily to 
vexatious and oppressive prolonga- 
tion of litigation. Edmondson _ v. 
Moseby, 4°J. J. Marsh. (Ky.) 497; 
Watkinson vy. Watkinson, 68 N. J. 
Hig. (632; °60) Ac9315 69 oD RAS Sos 
Annas. 326" Taylor, v,, Sharpe PB: 
Wms. 371, 24 Reprint 1106. 

[b] A claim that the evidence was 
not fully gone into will not sustain 
a bill as for newly discovered evi- 


756 [21-G.d.] 


that it could not have been made available by the 
It has been held that 
the evidence must be documentary or of a similarly 
permanent character, but this rule concerns rather 
the character of the issue to which the new evi- 


exercise of due diligence.® 


dence relates.‘° 


Diligence in attempting to procure the evidence in 
time for use in the original cause is an essential 
element of newly discovered evidence as ground for 


dence. Hultberg v. Anderson, 252 
Ill. 607, 97 NE 216. 

[c] Evidence already on the rec- 
ord (1) is conclusively presumed to 
have been within the knowledge of 
the parties. Edmonds y. Chandler, 
2oteiea. 144,,.101,A 459. , @). » A bill 
of review to set aside a compromise 
decree for newly discovered evidence 
cannot be maintained where such evi- 
dence appeared in the consolidated 
actions in which the decree was ren- 
dered, and was known to the court 
at that time. Wilson v. Schaefer, 
107 Tenn. 300, 64 SW 208. 

{d] Evidence known in time for 
amendment or supplemental bill will 
not support a bill of review on the 
ground of newly discovered evidence. 
Barnes vy. Dickinson, 16 N. C. 326. 

[e] Lack of time to procure evi- 
dence.—Where a party has not time 
to get the evidence, he should apply 
for a continuance or rehearing. 
Speight v. Adams, 1 Freem. (Miss.) 
318; Green’s App. 59 Pa. 235. 

[f] Failure of officer to return a 
deposition in time for use is not a 
ground for a bili of review. Niday 
v. Harvey, 9 Gratt. (50 Va.) 454. 

[g] Absence of a known witness, 
or even ignorance of his whereabouts 
is insufficient to ground a bill of re- 
view. Putnam v. Clark, 36 N. J. Eq. 
647 [aff 36.N. J. Hg. 33]; :Greene’s 
App., 3 Brewst. (Pa.) 66. 

{h] A defense known but not 
presented cannot .be made the basis 
of a bill of review. George Vv. 
George, 67 Ala. 192; Moran v. Wood- 
yard, 8 B. Mon. (Ky.) 537; Gary v. 
May, 16 Oh. 66; McGuire vy. Galla- 
gher, 95 Tenn. 349, 32 SW 209. | 

[i] Newly discovered materiality 
of evidence known in time for use 
on the original hearing will not sup- 
port a bill of review. Lafferty Mfg. 
Co. v. Acme’ R., ete., Co., 143 Fed. 
B21, WA CCA O21e 

{[j] Imputation of knowledge.— 
(1) Knowledge of a representative 
will be imputed to the person repre- 
sented. Wiser v-. Blachly, 2 Johns. 
Clas ONe: Vey 1248185 (2) Testimony 
known to the party’s attorney is 
known to the party, within the rule. 
Greenlee v. McDowell, 39 N. C. 481. 
(3) That documents which the party 
intended to file with his original bill 
were lost or mislaid by his counsel 
is not sufficient. Jones v. Pilcher, 6 
Munf. (20 Va.) 425. (4) Persons 
under disability are bound by_ the 
knowledge of their agents. Win- 
chester v. Winchester, 1 Head. 
(Tenn.) 460. (5) Imputation of neg- 
ligence see infra note 74 [f]. 

[k] Erroneous advice of counsel 
(1) does not excuse a party from in- 
troducing matter known to him at 
the time of the original hearing. Al- 
len v. Foster, 32 Tex. -Civ. A. 332, 74 
SW 800; Franklin v. Wilkinson, 3 
Munf. (17 Wa.) 112. (2) Matters 
relating to counsel generally see 
supra § 899 text and notes 49-54. 

On petition for rehearing see supra 
§ 880. 

69. See infra text and note 74. 

70. See infra text and notes 1-5. 

71. See cases infra notes 72-74. 

72. See supra § 899. ° 
73, U. S.—Purcell v. Miner, 4 
Wall. 519, 18 L. ed. 549. 

Ark:—Greer v. Turner, 47 Ark. 17, 
14 SW 383; Evans v. Parrott, 26 Ark. 
SOO, BGI ain 
Peeeries 


' Wor later cases, developments and changes in the’ law see cumulative Annotations, same title, page and note number,, 
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have been used 


a bill of review.™! 
the evidence must be such as could not ‘‘possibly’’ 


[§ 902 
According to Bacon’s ordinance 


in the original cause.’? This ex- 


treme rule has found at least verbal expression in 
some American cases."? 


ported by the great weight of authority, is that rea- 


Fla.—Bloxham y. Florida Cent., 
ete. Ey (Co... 1a9) Wla 243, 2275S  69Te 
Mattair v. Card, 19 Fla. 455. 

Pa.—Scott's App., 112 Pa.-427, 5 
A 671; Milligan’s. App., 82 Pa. 389; 
Hartman’s App., 36 Pa. 70; In re Rid- 
dle, 19. Pas-431. 

Tenn.—Maddox vy. Apperson, 14 
Lea 596; Winchester vy. Winchester, 1 
Head 460. 

74. U. S.—Dumont v. Des Moines 
Valley R. Co., 131 U. S. appendix 
clx, 25 L. ed. 520; Provident Rubber 
Co. v. Goodyear, 9 Wall. 805, 19 L. 
ed. 828; Purcell v. Miner, 4 Wall. 
519, 18 L. ed. 459; Suhor v. Gooch, 
248 Fed. 870, 160 CCA 628 [den pet 
tor leave to file bill of review 244 
Fed. 861, 156. CCA 647]; Thomas v. 
South Butte Min. Co., 230 Fed. 968, 
145.5 CCAM 1623. Angie: aye Us, Sin) hoe 
Fed. 264, 89 CCA 244; Novelty Tuft- 
ing Mach. Co. v. Buser, 158 Fed. 83, 
85 CCA 413, 14 AnnCas 192; Acord 
v. Western Pocahontas Corp., 156 Fed. 
989 [aff 174 Fed. 1019, 98 CCA 625 
(certiorari den 215 U. S. 607, 30 SCt 
408, 54 L. ed. 346)]; -Dowagiac Mfg. 
Co. v. McSherry Mfg. Co., 155 Fed, 
524, 84 CCA 38; Birdsboro Steel Fdy., 
ete.,- Co: v. Kelley, 147 Fed. 713, 78 
CCA 101; Lafferty Mfg. Co. v. Acme 
R., pete; Coy 143", Med. 324) 47 C@A. 
521; Kelley v. Diamond Drill, ete., 
Co., 142 Fed. 868 [aff 147 Fed. 713, 
78 CCA 101]; Jorgenson v. Young, 
136° Fed. 378, 69,CCA 222; Keith v. 
Alger, ult? 4. Wed: (325 hn59'f COA. po 52° 
Kissinger-Ison Co. v. Bradford Belt- 
iInsefCosk2somed.6915,59 1 CCA 1221- 
Hill v. Phelps, 101 Fed. 650, 41 CCA 
569; Bosten, ete., Electric St. R. Co. 
v. Bemis Car-Box Co., 98 Fed. 121, 
38 CCA 661; Jourolmon v. Ewing, 85 
Fed. 103, 29 CCA 41; Shakers’ Soc. v. 
Watsonna, cc Med. 512.) 23) “CGA 263: 
In re Gamewell Fire-Alarm Tel. Co., 
73 HKed:; 908,..20),CCA}111;. Omaha v. 
Redick, 63 Fed. 1, 11 CCA-1; Spill v. 
Celluloid Mfg. Co., 22 Fed. 94, 22 
Blatehf. 441; Dexter v. Arnold, 7 F. 
Cas. No. 3,856, 5 Mason 303; Massie 
v. Graham, 16 F. Cas. No. 9,263, 3 
McLean 41; Poole v. Nixon, 19 F. 
Cas. No. 11,270, 9 Pet. 770 appendix, 
9\T.ed., 305, 

Ala.—Allgood v. Piedmont Bank, 
130 Ala. 237, 29 S 855; Adler v. Van 
Kirkland, ete.,,Co., 114 Ala, 551, 21 
S 490, 62 AmSR 1338; Thorington v. 
Thorington, 111 Ala. 237, 20 S 407, 36 
LRA 385; Murrell v. Smith, 51 Ala. 
301; Bradshaw v. Garrett, 1 Port. 47; 
Caller v. Shields, 2 Stew. & P. 417. 

Ark.—Davis v. Hale, 114 Ark. 426, 
170 SW 99, AnnCas1916D 701; Long 
v. Long, 104 Ark. 562, 149 SW 662; 
Killion - 70 Killion, °98 \Ark. 115,11 135 
SW 452; Jackson v. Becktold Print- 
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lett v. Gregory, 60 Ark. 453, 30 SW 
1043; Woodall v. Moore, 55 Ark. 22, 
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Ark. 515, 3 SW 524; Greer v. Turner, 
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Diamond, 36 Ark. 532; White v. Hol- 
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Mere forget- | 
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cell v. Coleman, 6 D. C. 87 [aff 4 
Wall: 519 note, 18 L. ed. 459]. j 

Fla.—Reynolds v. Florida Cent., : 
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A. 140; Wieczorek v. Adamski, 114 } 
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Marsh. 117; Brewer v. Bowman, 3 © 
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176, 72 A 672; Billingslea v. Baldwin, = 
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J. 393; Hodges v. Mullikin, 1 Bland 
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Hughes y. Jones, 2 Md. Ch. 289. 

Mich.—Roberge v. De Lisle, 158 
Mich. 16, 122 NW 362; Mosher. v. 
Mosher, 108 Mich. 612, 66 NW 486; 
Taylor-v. Boardman, 25 Mich. 527. 

Miss.—Vaughan v. Cutrer, 49 Miss. 
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West Feliciana R. Co. v. Stockett, 27 
Miss. 739; Foy v. Foy, 25 Miss. 207. 
ae H.—Brooks v. Howard, 55 N. H. 

N. J.—Rubber, ete., Trimming Co. 
v. Rubber-Bound Brush Co., 83 N. J. 
Eq. 510, 91 A 641; Richards v. Shaw, 
TIN. J. Eq. 399, 77 A 618; Watkinson 
v. Watkinson, 68 N. J. Eq. 632, 60 A 
931, 69 LRA 397, 6 AnnCas 326 [rev 
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the original cause,’> and the same is true of pov- 
erty ‘° or ignorance” of the party, and of coun- 
sel’s negligence 8 or erroneous advice.7? Where per- 
sons were known to have some knowledge respect- 
ing the matters in controversy, their refusal to 
state what their testimony would be is no excuse 


for not using them as witnesses 


Murrell, 5 S. C. Eq. 257; Burn vy. 
Poaug, 3 S. C. Eq. 596. 
Tenn.—Wilson yv. Schaefer, 107 


Tenn. 300, 64 SW 208; McGuire v. 
Gallagher, 95 Tenn. 349, 32 SW 209; 
McCown v. Moores, 12 Lea 635; Car- 
michael v. Snodgrass, 6 Lea 183; Mc- 
Dowell v. Morrell, 5 Lea 278; Puryear 
v. Puryear, 5 Baxt. 640; Burson v. 
Dosser, 1 Heisk. 754; La Grange, etc., 
R. Co. v. Rainey, 7 Coldw. 420; Frazer 
v. Sypert, 5 Sneed 100; Young v. 
Henderson, 4 Hayw. 189; Jackson v. 
Jackson, 3 Tenn. Cas. 18; Saunders v. 
Savage, (Ch. A.) 68 SW 218; Fuller 
v. Jackson, (Ch. A.) 62 SW 274; Har- 
ris v. Edmonson, 3 Tenn. Ch. 211; 
Berdanatti v. Sexton, 2 Tenn. Ch. 
699; Knight v. Atkisson, 2 Tenn. Ch. 
pen Long v. Granberry, 2 Tenn. Ch. 


Tex.—Larson vy. Moore, 1 Tex. 22. 

Vt.—Brainard v. Morse, 47 Vt. 320; 
Sat v. Arms, 3 Vt. 148, 21 AmD 

Va.—Phipps v. Wise Hotel Co., 116 
Va. 739, 82 SE 681; Becker vy. John- 
gon, 111 Va. 245, 68 SE 986; Baker 
v. Watts, 101 Va. 702, 44 SE 929; 
Craufurd v. Smith, 93 Va. 623, 23 SE 
235, 25 SE 657; Sanders v. Burk, 22 
SE 516; Kern v. Wyatt, 89 Va. 885, 
17 SE 549; Reynolds v. Reynolds, 88 
Va. 149, 13 SE 395, 598; Trevelyan v. 
Lofft, 83 Va. 141, 1 SE 901; Hatcher 
v. Hatcher, 80 Va. 169; Norfolk Trust 
Co. v. Foster, 78 Va. 413; Connolly v. 
Connolly, . 32: Gratt:.: (13° Va.) 657; 
Campbell v. Campbell, 22 Gratt. (63 
Va.) 649; Carter vy. Carter, 21 Gratt. 
(62 Va.) 241. 

W. Va.—Marshall vy. Nicolette 
76 W. Va. 531, 85 SE 
723; McLanahan v. Mills, 73 W. Va. 
246, 80 SE 351; Richmond v. Rich- 
mond, 62. W. Va. 206, 57 SE. 736; 
Brown v. Nutter, 54 W. Va. 82, 46 


SE 375; Bodkin v. Rollyson, 48 W. 
Va. 453, 37 SE 617; Wethered v. 
Elliott, 45 W. Va. 436, 32 SE 209; 


Dingess v. Marcum, 41 W. Va. 757, 
34 SE 624; Davis Sewing-Mach. Co. v. 
munbar,. 32) Wi Vas 335, 9 SE. 237s 
Hill v. Maury, 21 W. Va. 162; Custer 
vy. Custer, 17 W. Va. 113; Nichols v. 
Nichols, 8 W. Va. 174. 

Wis.—Ketchum v. Breed, 66 Wis. 
85, 26 NW 271. 

Eng.—Bingham v. Dawson, Jac. 
243, 4 EngCh 244, 37 Reprint $41. 

[a] Reason for rule.—It is in- 
ecumbent on the court to take care 
that the same subject shall not be 
put in a course of repeated litiga- 
tion, and hence the duty of exercis- 
ing reasonable diligence to discover 
evidence in the first instance is im- 
posed on the parties. Hodges v. 
Mullikin, 1 Bland (Md.) 503; Nichols 
vy. Nichols, 8 W. Va. 174. 

{b] Illustrations.—(1) Where the 
new evidence was suggested by a let- 
ter and the proceedings in the case, 
so that with reasonable diligence it 


could have been produced, it was 
not ground for a bill of review. 
Hodges v. Mullikin, 1 Bland (Md.) 


503. (2) Where a pill of review al- 
leged fraud in concealing from plain- 
tiff the actual number of acres in a 
tract of land, but it appeared that 
there was correspondence between 
the parties on the question of acre- 
age before the first suit, and the 
opinion in that suit considered the 
subject, the bill could not be main- 


tained on the ground of newly dis- }- 


covered matter. Camp Mfg. Co. v. 
Parker;: 121”Fed. 195.' (3) 
the attorney. for complainant in 


ejectment testified that he had found 


. evidence of a deed comprising a part 


Where: 
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in the original 


of the chain of title, and which he 
had diligently searched for, which 
he thought might be in possession of 
certain parties, and which after- 
ward was found in the possession 
of such persons, this was not 
exercising reasonable diligence au- 
thorizing a bill of review for new- 
ly discovered evidence. Fuller v. 
Jackson, (Tenn. Ch. A.) 62 SW 274. 
(4) “The omission to prove, upon the 
examination of a witness, a material 
fact directly in issue, which could 
have been done, if he had been in- 
terrogated in respect to it, or neglect 
to procure the testimony of other 
persons who were most likely to 
know it, to the same fact, when not 
prevented by causes or circumstances 
beyond the parties control, certainly 
ean be no ground for a review of a 


decree.” Evans v. Parrott, 26 Ark. 
600, 603. 
[c] Parties claiming through a 


general assignee are bound to in- 
quire of him, in case of a contro- 
versy, for any facts in his knowledge 
bearing on it. Failure to do this is 


gross negligence. Ryerson y. El- 
dred, 23 Mich. 537. 
{d] Administrators (1) who are 


strangers to the transactions in liti- 
gation are not held to the same 
stringency in this behalf as persons 
who are managing their own affairs. 
Owens v- Forbes, 9 Fla. 325. (2) 
Requirements of the rule held ful- 
filled and a bill of review granted. 
Knowland v. Sartorious, 46 Miss. 45; 


Bush v. Madeira, 14 B. Mon. (Ky.) 
212. (3) Accidental discovery by a 
personal representative of « de- 


ceased, of important papers, after a 
previous fruitless search, would seem 
to show a sufficient exercise of dili- 


gence. Harris v. Edmondson, 3 Tenn. 
Chrv21i: 
[e] In patent cases a bill of re- 


view based on newly discovered an- 
ticipatory publications lies only upon 
a showing of strict diligence in the 
matter of attempts to discover such 
evidence. Kissinger-Ison Co. v. 
Bradford Belting Co., 123 Fed. 91, 59 
CCA .221; Boston, etc., Blectric St. 
R. Co. v. Bemis Car-Box Co., 98 Fed. 
121, 38 CCA 661; In re Gamewell 
Fire-Alarm Tel. Co., 73 Fed. 908, 20 
CCAY iit. 

{f] Imputation of negligence.— 
(1) It has been held that an infant 
is chargeable with the negligence of 
his guardian or next friend, in the 
matter of discovering new evidence. 
Woodall v. Moore, 55 Ark. 22, 17 SW 
268. (2) But it has also been held 
that an infant cannot be chargeable 
with negligence in such connection. 
McCowan vy. Moores, 12 Lea (Tenn.) 
635; Burson v. Dosser, 1 Heisk. 
(Tenn.) 754. (3) An infant must 
show that he has exercised reason- 
able diligence after he became of 
full age, even though he might have 


been excused before then. Brunk v. 
Means, 11 B. Mon. (Ky.) 214.- (4) 
A cestui que trust, not a party, is 


not bound by the neglect of the 
trustee. Hodges v. Mullikin, 1 Bland 
(Md.) 503. See Winchester v. Win- 
chester, 1 Head (Tenn.) 460 (where 
an infant was held precluded by the 
negligence of his guardian, but 
no general rule could be laid down). 
(5) Imputation of knowledge see 
supra note 68 [Jj]. 

[g] Discovery before the end of 
the term, so that the evidence might 
have. been made the ground of a pe- 
tition for a rehearing, bars a bill of 
review. Carter v. Stennet,-10 B. 
Mon, (Ky.):. 250i7:" ; re 
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cause.*° Prior concealment of all knowledge by the 
new witness excuses the failure to use him.*4 
ters on the public records cannot be made the 
ground of a bill for newly discovered evidence.*? 

Relevancy, materiality, and probative effect. 
order to be ground for a bill of review, the newly 
discovered evidence must be relevant and material,** 


Mat- 


In 


Time and mode of raising objection 
see infra § $13. 

75. Johnson v. Offutt, 9 D. C. 168; 
Safe Deposit, ete., Co. v. Gittings, 102 
Md. 456, 62 A 1030, 4 LRANS 865, 5 
AnnCas 941; Hodges vy. Mullikin, 1 
Bland (Md.) 503. 

76. Acord v. Western Pocahontas 
Corp., 174 Fed. 1019, 98 CCA 625 [aff 
156 Fed. 989, and certiorari den 215 
U. 8S. 607, 30 SCt 408, 54 L. ed. 346]. 

77. Acord vy. Western Pocahontas 
Corp., 174 Fed. 1019, 98 CCA 625 
[aff 156 Fed. 989, and certiorari den 
215 U.S. 607, 30 SCt 408, 54 L. ed. 


346]; Carter v. Stennet, 10 B. Mon. 
(Ky.) 250. 

78. “Longe ‘vetbongy 104 9Arky 562, 
149. SW 662; Corney v. Corney, 97 
Ark. 117, 183 SW 8138; Hodges v. 
Mullikin, 1 Bland (Md.) 503; Jones 


v. Pilcher, 6 Munf.) (20° Va.). 425. 

Acts and omissions of counsel gen- 
erally see supra § 899. 

79. Lafferty Mfg. Co. v. Acme R., 
etes-.Coz,) 143" Wed. i321; 374) COAT bode 
Franklin v. Wilkinson, 3 Munf. (17 
Va.) 112. 

80. Novelty Tufting Mach. Co. v. 


Buser, 158 Fed. 83, 85 CCA 413, 14 
AnnCas 192. 
81. Sutherland v. Gent, 111 Va. 


511, 69 SE 340; Becker 
111 Va. 245, 68 SE 986. 

82. Dumont v- Des Moines Valley 
R. Co., (181. “Ur Swyvappendixsclx,a.25 
L. ed. 520; Acord v. Western Poca- 
hontas Corp., 174°Fed. 1019, 98 CCA 
625 [aff 156 Fed. 989, and certiorari 
den 2151 U2"S.1607,1-80-sSCt - 408,454 
L. ed. 346]; Jorgenson vy. Young, 136 
Fed. 378, 69 CCA 222; Kissinger-Ison 
Co. v. Bradford Belting Co., 123 Fed. 
91, 59 CCA 221; Bennett v. Schooley, 
77 Fed. 352; In re Gamewell Fire- 
Alarm Tel. Co., 73 Fed. 908, 20 CCA 
111; Woodall v. Moore, 55 Ark. 22, 17 
SW 268; Watts v. Rice, 192 Ill. 123, 
61 NE 337; Rubber, ete., Trimming 
Co. v. Rubber-Bound Brush Co., 83 
N. J. Eq.’ 510, 91 A. 641. 

{a] MIllustrations.—(1) Where the 
date of the alleged expiration of a 
corporation’s charter was of record, 
that its corporate life had expired 
when it sued defendant for unlawful 
competition was not newly dis- 
covered evidence sufficient to sustain 
a bill to review a judgment against 


v. Johnson, 


defendant. Rubber, ete. Trimming 
Co. v. Rubber-Bound Brush Co., 83 
INC JY Hae S08 TA. (6405 91 (2), G2A= bill 


of review to change a decree in par- 
tition on the ground of newly dis- 
covered evidence of title showing 
that certain persons were not en- 
titled to an interest in the land as 
declared by the decree will be dis- 
missed where the title was a matter 
of public record, and reasonable dili- 
gence in the examination thereof 
would have disclosed the same title 
asserted in the bill of review. Watts 
ve; Rice, 192 Tl. 123,61 NE +337. 

83. U. S.—Providence Rubber Co. 
v. Goodyear, 9 Wall. 805, 19 L. ed. 
828; Acord v. Western Pocahontas 
Corp., 156 Fed. 989 [aff 174 Fed. 1019, 
98 CCA 625 (certiorari den 215 U.S. 
607, 30 SCt 408, 54 L. ed. 346)]; Rich- 
ardson v. Lowe, 149 Fed. 625, 79 CCA, 
317; Ward v. Ward, 149 Fed. 204, 79 
CCA 162; Jorgenson v. Young, 136 
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Wed. «91,) 59" CCA . 221. Boston,, etc., 
Electric St. R. Co. v. Bemis Car-Box 
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and of such weight and character that on a rehear- 
ing it will probably produce a different result §* and 
one more beneficial to plaintiff than the original 


Fed. 908, 20 CCA 111; Dexter vy. Ar- 
nold, 7 F. Cas. No. 3,856, 5 Mason 
303; Poole v. Nixon, 19 F. Cas. No. 
11,270,.9 Pet. 770, 9 L. ed. 305. 
Ark.—Stone v. Fayetteville Sewer 
Impr. Dist. No. 1, 107 Ark. 405, 155 
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135 SW 452. 
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87 bcs 4 Wall. 519 note, 18 L. ed. 
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145 Ind. 4, 48 NE 935. 

Iowa.—Barz v. Sawyer, 
481, 141 NW 319. 

Ky.—Mitchell v. Berry, 1 Metc. 
602. 
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49 A 1104. 
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Savage, (Ch. A.) 63 SW 218; Fuller 
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Va.—Becker v. Johnson, 111 Va. 
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595, 25 SE 894; Reynolds v. Rey- 
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Nowell v. International Trust Co., 
203 Fed. 395, 121 CCA 499; Acord v. 
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Dosser, 1 Heisk. 754; Cleveland 
Martin, 2 Head 128; Winchester 
Winchester, 1 Head 460; Frazer 
Sypert, 5 Sneed 100; Young v. Hen- 
derson, 4 Hayw. 189; Fuller v. Jack- 
son, (Ch. A.) 62 SW 274; Griffith v. 
Griffith, (Ch. A.) 46 SW 340; Harris 
v. Edmondson, 3 Tenn. Ch. 211; Long 
v. Granberry, 2 Tenn. Ch. 85. 

Tex.—Owens v. Foley, 42 Tex. Civ. 
A. 49, 93 SW 10038. 

Vt.—Brainard v. Morse, 47 Vt. 320; 
hoes v. Arms, 3 Vt. 148, 21 AmD 
81. 

Va.—Goode v. Bryant, 118 Va. 314, 
87 SE 588; Sutherland v. Gent, 111 
Va. 511, 69 SE 340; Becker v. John- 
son, 111 Va. 245, 68 SE 986; Diamond 
State Iron Co. vy. Alex. K. Rarig Co., 
93 Va. 595, 25 SE 894; Reynolds v. 
Reynolds, 88 Va. 149, 13 SE 395, 598; 
Trevelyan v. Lofft, 83 Va. 141, 1 SE 
901; Hatcher v. Hatcher, 77 Va. 600; 
Douglass v. Stephenson, 75 Va. 747; 
Connolly v. Connolly, 32 Gratt. (73 
Va.) 657; Campbell v. Campbell, 22 
Gratt. (63 Va.) 649; Carter v. Allen, 
21 Gratt. (62 Va.) 241; Curry v. 


<idde 
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decree.*®> As a general rule a bill of review cannot 
be grounded on new evidence of a merely cumula- 
tive character 8° or which goes merely to the im- 


Burns, 3 Call (7 Va.) 1838. 

W. Va.—McLanahan y. Mills, 73 
W. Va. .246, 80 SE 351; Dunfee v. 
Childs; ;59° W.1.Viaie22by).b3, SE) 22095 
Brown v. Nutter, 54 W. Va. 82, 46 
SE 375; Snyder v. Middle States 
Loan, ete., Co., 52 W. Va. 655, 44 SH 
250; Shaffer v. Shaffer, 51 W. Va- 
126, 41 SE 166; Wethered v. Elliott, 
45 W. Va. 436, 32 SH 209; Dingess v-. 
Marcum, 41 W. Va. 757, 24 SEH 624; 
Davis Sewing-Mach, Co. v. Dunbar, 
32 W. Va. 335, 9 SH 237; Nichols v- 
Nichols, 8 W. Va. 174. 

Eng.—Ord v. Noel, 6 Madd. 127, 
56 Reprint 1040; Hosking v. Terry, 
15 Moore P. C. 493, 15 Reprint 581; 
Hungate v. Gascoyne, 2 Phil. 25, 22 
EngCh 25, 41 Reprint 850. ; 

[a] Perjured or worthless wit- 
ness.—A decree will not be reopened 
on the application of the defeated 
party to permit him to produce an 
admittedly perjured witness or to 
produce a witness admittedly not 
knowing what he has been testifying 
about. Richards v. Shaw, 77 N. J- 
Eq. 399, 77 A 618. 

85. Allgood v. Piedmont Bank, 130 
Ala. 237, 29 S 855; Garlick v. Joliet 
Sh Loan, etc., Assoc., 187 Ill. A- 
41. 

[a] Dlustration.—A bill to re- 
view a decree based on an accounting 
should not be permitted for newly 
discovered evidence, where such evi- 
dence would change the result in a 
sum les; than would be the probable 
costs of the new suit. Garlick v- 
Joliet Mut. Loan, ete., Assoc., 187 Ill. 
A. 541. 

se. U. S.—Southard v. Russell, 16 
How. 547, 14 L. ed. 1052; Acord v. 
Western Pocahontas Corp., 174 Fed. 
1019, 98 CCA 625 [aff 156 Fed. 989, 
and certiorari den 215 U. S. 607, 30 
SCt 408, 54 L. ed. 346]; Richardson 
v. Lowe, 149 Fed. 625, 79 CCA 317; 
Kissinger-Ison Co. v. Bradford Belt- 
ing ).Co.,5 123 "Hed. 94 59wCON 22ae 
Shakers Soc. v. Watson, 77 Fed. 512, 
23 CCA 263: Blandy v. Griffith, 3 F. 
Cas. No. 1,530, 6 Fish. Pat. Cas. 434; 
Dexter v. Arnold, 7 F. Cas. No. 3,856, 
5 Mason 303; U. S. v. Samperyac, 27 
F. Cas, No, 16, 216a, Hempst. 118 [aff 
7 Pet. 222, 8 L. ed. 665]. 

Ala. —McDougala v. Dougherty, 39 
Ala. 409. 

Ark.—Killion v. Killion, 98 Ark. 15, 
135 SW 452. . 

Fla.—Owens v. Forbes, 9 Fla. 325. 

Ga — Jones v. Robson, 30 Ga. 826. — 

Ill.— Clark vy. Waggoner, 283 lk @ 
199, 119 NE 2738; Lewis v. Topsico, ~ 
201 Ill. 320, 66 NE 276; Elzas v. El- 


zas, 183 Ill. 132, 55 NE 673 [aff 83 


Ill. A. 519]; Aholtz v. Durfee, ' 122 
Ill. 286, 13 NE 645; Baum v. Hart- 
mann, 152 Ill. A. 684; Karsten v- 
Winkelman, 126 Ill. A. 418; Wieczo- 
rek v. Adamski, 114 Ill. A. 161; 
Adamski v. Wieczorek, 93 Ill. A. 357. 

Iowa.—Barz v. Sawyer, 159 Iowa 
481, 486, 141 NW 319 [cit Cyc]; Kin- 
sell v. Feldman, 28 Iowa 497. 


Mass.—Day v. Mills, 213 Mass. 585, 
100 NE 1113. ; 
Mich.—Taylor vy. Boardman, 25 

Mich. 527. 


Miss.—Moody v. Farr, 27 Miss. 788- 
N. Y.—Livingston v. Hubbs, $% 
Johns. Ch. 124 
a C.—Love v. Blewit, 21 N. CG 


Oh.—Stevens v. Hey, 15 Oh. 313. 
Ra cine v. Ladd, 35 Or, 237, 5% 

Tenn.—Burson v. Dosser, 1 Heisk- 
754; McDowell v. Morrell, 5 Lea 278. 

Vti—Meaa v. “Arms,ii3) Vit. 1485728 
AmD 581. 

Va.—Kern v. Wyatt, 89 Va. 885, 17 
SE 549; Trevelyan v. Lofft, 83 ‘Va. 
PAT SE 901; Parker v. Logan, 82 
Va. 376, 4 SE 613; Douglass v. Ste 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-peachment of witnesses.$? 


offered.°? 
tradictory character.®* 


teriality. 


75 Va. 747; Randolph vy. 
Randolph, 1 Hen. & M. (11 Va.) 181. 

W. j\Va.—Marshall v. Nicolette 
76 W.Va. 531, 35 SH 
723; McLanahan y. Mills, 73 W. Va. 
246, 80’ SE 351; Brown v. Nutter, 54 
W. Va. 82, .46 SE 375; Wethered. v. 
HPlliott, 45 W. Va. 4386, 32 SE 209; 


| Davis Sewing-Mach. Co. v. Dunbar, 


32 W. Va. 335, 9 SE 237; Bloss v. 


| Ffull, 27 W. Va. 503; Custer v. Custer, 


17 W. Va. 118; Nichols vy. Nichols, 8 
W. Va. 174. 
Wis.—Ketchum v. Breed, 66 Wis. 


| $5, 26 NW 271. 


{a] Reason of rule.—‘If newly 
discovered evidence of this char- 
acter could lay a foundation for a 
bill of review, it is manifest that one 
might be obtained in most of the im- 
portant and severely litigated cases 
in courts of chancery.’ Southard vy. 
“Russell, 16 How. (U. S.) 547, 569, 14 
L. ed. 1052. 

[b] Waiver of objection.—Where 
a bill of review is granted on the 
ground of newly discovered evidence, 
and the objection is not taken below 
that the new evidence is cumulative 


merely, it cannot afterward be taken 


by appeal. TIler v. Routh, 4 Miss. 
276. 


87. U. S.—Southard v. Russell, 16 
How. 547, 14 L. ed. 1052; Acord v. 
Western Pocahontas Corp., 174 Fed. 
1019, 98 CCA 625 [aff 156 Fed. 989, 
and certiorari den 215 U. S. 607, 30 
SCt 408, 54 Ll. ed. 346]; Shakers Soc. 
Watson, 77 Fed. 512, 23 CCA 263. 
Ga.—Jones v. Robson, 30 Ga. 826. 
Tll.—Lewis v. Topsico, 201 Il]. 320, 
66 NE 276; Wieczorek v. Adamski, 
114 Ill. A. 161; Elzas v. Elzas, 83 Ill. 
MA. 519 [aff £83 Ill. 132, 55 NE 673]. 

N. Y.—Livingston y. Hubbs, 3 
Johns. Ch. 124. 


W . 


Va.—Kern v. Wyatt, 89 Va. 885, 
17 SE 549. 
SSeS Craifanv ere simith,. 100 


hee S. 226, 25-1, fed 57%; W,) S.av. 
Throckmorton, 98 U. S. 61, 25 L. ed. 
93; Shakers Soc. v. Watson, 77 Fed. 
512, 23 CCA 263; Municipal Signal Co. 
vy. Gamewell Fire-Alarm Tel. Co., 77 
Fed. .452; Kimberly v. Arms, 40 Fed. 
548 [app dism 136 U. S. 629, 10 SCt 
1064, 34 L. ed. 557]. 

Tll.—Baum v. Hartmann, 152 Ill. A. 
634. 
' N. Y.—Livingston v. Hubbs, 3 
Johns. Ch, 124. 

Tenn.—McDowell vy. Morrell, 5 Lea 


278. 

Va.—Douglass v. Stephenson, 75 
Va. 747, 

W. Va.—Brown v. Nutter, 54 W. 
Va. 82, 46 SE 375; Davis Sewing- 


Mach. Co. v. Dunbar, 32 W. Va. 335, 
§ SE 237; Nichols v. Nichols, 8 W. 
Va. 174. 

Eng.—Atty.-Gen. vy. Turner, Ambl. 
587, 27 Reprint 382; Taylor v. Sharp, 
38 P. Wms. 371, 24 Reprint 1106. 

s9. U.S. v. Samperyac, 27 F. Cas. 


“No. 16.£16a, Hempst. 118 [aff 7 Pet. 


But the rule as to cumu- 
lative evidence is not absolute, the matter being 
in its final analysis a matter of discretion, which, | cause.% 
sparingly and cautiously, will be exercised affirma- 
tively to entertain the bill, although the new evi- 
dence is merely cumulative, where such evidence is 
decisive of the case.*$ Similarly, the discovery that 
the evidence on which the decree rests was per- 
jured *°® or forged °° has been recognized as ground 
tor a bill of review, as where the newly discovered 
evidence of the perjury is written,®! or record evi- 
dence of the witness’ conviction for the perjury is 
Cumulative evidence is additional evi-. 
dence of the same kind to the same point,®* that is, 
evidence which is merely of a confirmatory or con- 
There is danger here of 
confusing the question of the cumulative character 
of evidence with the question of relevancy and ma- 
It is settled that the evidence must be 


EQUITY 


222, 8 L. ed. 665]; Kidd vy. Prince, 
(Tex. Civ. A:) 182 SW 725. 

90. U.S. v. Samperyac, 27 F. Cas. 
No. 16,216a, Hempst. 118 [aff 7 Pet. 
222, 8 L. ed. 665]. 


91. Atty.-Gen. v. Turner, Ambl. 
587, 27 Reprint 382. 
92. Brewer''v. Bowman, 38/3. J. 


Marsh. (Ky.) 492, 20 AmD 158. 

93. Marshall v. Nicolette Lumber 
Co., 76° W.Va. 531, ‘85 SEH) 723. 

94. U. S.—Southard y. Russell, 16 
How. 547, 14 L. ed. 1052; Novelty 
Tufting Mach. Co. v. Buser, 158 Fed. 
83, 85 CCA 413, 14 AnnCas 192. 

Fla.—Reynolds vy. Florida Cent., 
CUGl, Ft CO., v4a> Ma site 28° USUse6L 
[aff 183 U. S. 471, 22 SCt 176, 46 L. 
ed. 283]; Owens v. Forbes, 9 Fla. 


3255 

Ill.—Elzas vy. Elzas, 183 Ill, 132, 
55 NE 673; Boyden v. Reed, 55. Ill. 
Bee Adamski v. Wieczorek, 93 Ill. A. 

Ts 

N. Y.—Livingston y. Hubbs, 3 
Johns. Ch. 124. 

Va.—Kern v, Wyatt, 89 Va. 885, 17 
SE 549. 

W. j.\Va.—Marshall vy. Nicolette 
Lumber Co., 76 W. Va. 531, 85 SH 
723; Brown vy. Nutter, 54 W. Va, 82, 
46 SE 375; Grogan v. Chesapeake, 
ete, R. Co., 89 W. Va. 415, 19 SEH 
563; Davis Sewing-Mach. Co. v. Dun- 


bar, 32 W. Va. 335, 9 SE 237. 
Wis.—Ketchum vy. Breed, 66 Wis. 


"85, 26 NW 271. 


And see cases supra note 86. 

95. Richardson v, Lowe, 149 Fed. 
625, 79 CCA 317; Johnson y. Offutt, 
9 D. C. 168; Frazer vy. Sypert, 5 Sneed 
(Tenn.) 100; Snyder v. Bodkin, 37 
W. Va. 355, 16 SE 591. See cases 
supra note 88. 

96. U. S—Jenkins vy. Eldredge, 13 
F. Cas. No. 7,268, 3 Story 325. 

N. Y.—Livingston ,v. Hubbs, 3 
Johns. 

Vv. 


Ch. t24: 

Tenn.—Wilson 107 
Tenn. 300, 64 SW 208. 

W. Va.—WNichols v. Nichols, 8 W. 
Va. 174. 

Eng.—Ord v. Noel, 6 Madd, 127, 56 
Reprint 1040. 

97. Dexter v. Arnold, 7 F. Cas. No. 
3,856, 5 Mason 303; U. S. v. Samper- 
yac, 27 EF. Cas, No. 16,216a, Hempst. 
tie fate? Pet s222°" 3 ed. 766511,; 
Livingston v. Hubbs, 3 Johns. Ch. 
(N.Y) 127. Young. “vy. Keighly, 16 
Ves. Jr. 348, 33 Reprint 1015. 

98. U. S.—Boston, ete. Hlectric 
St. R. Co. v. Bemis Car-Box Co., 98 


Schaefer, 


Fed, 121, 38 CCA 661; Massie -v. 
Graham, 16 F, Cas. No. 9,268, 3 Mc- 
Lean 41. 

Ala.—Caller v. Shields, 2 Stew, & 
P, 417. 

Ark.—Boynton v. Chicago Mill, 
etc.. Co, 84 Ark. 203, 105 SW 77. 

Ky.—Brewer v. Bowman, 3 J. J. 
Marsh. 492, 20 AmD 158. 

Tenn.—Frazer v. Sypert, 5 Sneed 


100. 


Eng.—Partridge _ v. Usborne, 5 


[21C.J.] 759 


relevant and material, which, taken broadly, means 
relevant and material to the issues in the original 
A broader rule is that it must bear upon 
the merits of the ease.°* 
development of the rules concerning newly discoy- 
ered evidence as ground for a bill of review, it 
seems to have been considered by respectable au- 
thority that eVidence creating a new issue could 
not be considered.®? 
tled that the bill may lie upon newly discovered 
evidence creating new issues,?* although the fact 
that plaintiff in the bill was originally content to 
rest his case on certain issues may be held to 
debar him from ealling upon equity to aid him to 
present new issues after he has been defeated. 

Permanency and reliability. 
able authority, especially among the early cases, to 
the effect that where the new evidence relates to 
issues previously tried it must be of a permanent 


At an early date in the 


But it now seems to be set- 


There is consider- 


rye 195, 5 EngCh 196, 38 Reprint 
1000. 

See also Nelson vy. Johnson, 18 Ind. 
329 and Hall vy. Palmer, 18 Ind, 5 


(holding that under 2 Rey. St. p 
165 new issues may be made). 
Matters newly arising see infra 


§ 903. 

99. U. S.—Boston, ete. Electric 
St. R. Co. v. Bemis Car-Box Co., 98 
Fed. 121, (38° CCA ’:661; Dexter® v. 
Arnold, 7 F. Cas. No. 3,856, 6 Mason 
303; U. S. v. Samperyac, 27 F. Cas. 
No, 16,216a, Hempst. 118 [aff 7 Pet. 
222, 8 L. ed. 665]. 

Jo Soak tae v. Cutrer, 49 Miss. 

Tenn.—Hardwick y. American Can 
Co., 115° Tenn. 393, 89° SW 735, -2 
LRANS 1029; Allen vy. Barksdale, 1 
Head 238; Fuller v. Jackson, (Ch. A.) 
62 SW 274, 

W. Va.—Snyder vy. Botkin, 37 W. 
Va. 355, 16 SE 591, 

[a] MIllustrations.—(1) The dis- 
covery of new witnesses to a point 
which the party knew of and failed 
to put in issue in the former suit, 
is no cause for a bill of review. 
Bowles v. South, 3 Hard. (Ky.) 451. (2) 
Where defendant has engaged in the 
manufacture of an article covered by 
plaintiff's patent, with knowledge of 
the patent, in reliance on the protec- 
tion of a patent of its own, on which 
it also has relied in a suit for in- 
fringement, it is not entitled to file a 
bill of review based on newly discoyv- 
ered evidence attacking the validity 
of plaintiff’s patent on a new ground 
which had not influenced its actions, 
unless it presents considerations 
which appeal with especial force to 
the chancellor’s conscience. Boston, 
etc., Electric St. R. Co. v. Bemis Car- 
Box Co., 98 Fed. 121, 38 CCA 661. 

{b] Setting up new title—A bill 
of review does not lie where the 
party seeks to set up a new title 
and not to support the title set up 
in the original cause. Dexter v. 
Arnold, 7 F. Cas. No. 3,856, 5 Mason 
303; U. S. v. Samperyac, 27 F. Cas, 
No. 16,215a, Hen-pst. 118; Vaughan v. 
Cutrer, 49 Miss. 782; Fuller v. Jack- 
son, (Tenn. Ch. A.) 62 SW 274. 

{c] Introduction of new issues as 
by amendment to the original bill, 
cannot be effected by a bill of review. 
Snyder v. Botkin, 37 W. Va. 355, 16 
SE 591. 

{d] New defense.—(1) A bill of 
review will not lie upon newly dis- 
covered evidence of defenses which 
conflict with those made to the origi- 
nal bill. Hardwick vy. American Can 
Co. 115 Menna. 30352 80 4 We aos 
LRANS 1029. (2) The discovery by 
defendant that he had a defense to 
the original bill is not a ground for 
a bill of review. Allen vy. Barks- 
dale, 1 Head (Tenn.) 238. (38) Under 
the code of procedure newly discoy- 
ered matters setting up new defenses 
may constitute ground for a bill of 


i 
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and unerring character, such as a writing, docu- 
ment, or record.! Certainly such evidence is of the 
most satisfactory character, and, subject to the 
other requisites of newly discovered evidence, will 
sustain a bill of review.2 But it would seem that 
no consideration of either justice or policy exists 


why oral evidence, if it is of sufficient weight to. 


convince the court that the decree is erroneous, and 
it is shown that it could not, by the use of reason- 
able diligence, have been discovered in time to be 
used on the final hearing, should not be held to 
be sufficient to sustain the bill,? and there are au- 
thorities which expressly hold that any evidence, 
whether written or oral, and whether relating to 
facts controverted on the former hearing or en- 
tirely new facts, is sufficient if it is sufficiently 
cogent to justify the conclusion that they will 
change the result if a new hearing is had* This 


rule seems to be borne out by the fact that most’ 


of the cases declaring newly discovered evidence 
to be one of the grounds for a bill of review fail 
to make any distinction as to either the nature of 
the issues or the character of the evidence, ex- 
cept with relation to probation value.® 

[§ 903] (4) Matters Newly Arising. As de- 
clared by Lord Bacon, a bill of review lies upon 
‘“‘some new matter which hath risen in time atter 
the decree.’’® It has been held that this rule does 
not recognize matters coming into being. after the 
decree as a ground for a bill of review, and that 


the new matter must have existed prior to the. 


review. 
329; Hall v. Palmer, 18 Ind. 5, 
1 oe 6 


How. 547, 14 L. ed. 1052;- Dexter v. 
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decree, the word ‘‘risen,’’ in Bacon’s rule, being 


interpreted as synonymous with ‘‘discovered,’’ * and 
some support for this interpretation may, perhaps, 
be gathered from the cases which enumerate the 
grounds of a bill of review as being two, namely, er- 
ror apparent and newly discovered matter. On the 
other hand, there are a number of cases which 


distinetly recognize, as a third ground, matter com- 


ing into being after decree, as distinguished from 
matters existing at the time of the decree and 
thereafter discovered.? On its face Bacon’s ordi- 
nance would seem to support the latter doctrine.’® 
But at best the authorities are unsatisfactory, and 
many of the cases turn upon specific questions with- 
out laying down any general rule as to matters 
coming into existence after decree.1? Thus, it has 
been held that a bill of review will not lie on 
the ground that the decree would have been differ- 
ent if the cause had been determined upon prin- 
ciples subsequently announced by the appellate 
court,'® although the decree was based upon a 
prior decision overruled by the subsequent deci- 
sion,!# and this, whether the change of ruling was 
upon a question of law? or of fact,'® or upon a 
mixed question of law and fact.*’ Similarly, it has 
been held that a subsequent decree in another suit 
is not ground for a bill of review.1s And a de- 
cision of a federal court upon a state statute will 
not be reviewed because of subsequent adjudica- 
tions upon the statute by the state court.® On 
the other hand, it is held that where one decree 


Nelson y. Johnson, 18 Ind. 5. See cases supra notes 83, 84.|low him to participate in such pur- 
See also cases supra § 901 note 55. 
S.—Southard y. Russell, 16 6. See supra § 899. 

{Tap aColes,n-., Cole, 
Arnold, 7 F. Cas. No. 3,856, 5 Mason | Bledsoe v. Carr, 10 Yerg. (Tenn.) 55. | taxes. 


chase, it was held that he might 
maintain a bill of review for the 
89 Mo, A. 228;|purpose of asserting his claim for 
Noeker v. Howry, 119 Mich. 


303. 

Ala.—McDougald v. Dougherty, 39 
Ala. 409; Bradshaw v. Garrett, 1 
Port. 47; Caller v. Shields, 2 Stew. & 

417 


Ps 3 

Ky.—Mitchell v. Berry, 1 Metce. 
602; Vaughn vy. Hann, 6 B. Mon, 338; 
Edmondson vy. Moseby, 4 J. J. Marsh. 
497; Tilman y. Tilman, 4 J, J. Marsh. 
11%; Brewer v. Bowman, 3 J. J. 
Marsh. 492, 20 AmD 158; Carneal v. 
Wilson, 3 Litt. 80; Head v. Head, 32 
A. K. Marsh. 112; Respass v. McClan- 
ahan, Hard. 350. 

N. Y.—Livingston y. Hubbs, 3 
Johns. Ch. 4, 

S. C.—Hinson vy. Pickett, 11 S. C. 
Eq. 361. 

Tenn.—Long vy. Granberry, 2 Tenn. 
Ch. 85. 
Wis.—Ketchum vy. Breed, 66 Wis. 
85, 26 NW 271. 

Eng.—Taylor y. Sharp, 3 P. Wms. 
371, 24 Reprint 1106. 

2.. U. S.—Easley v. Kellom, 14 
Wall. 279, 20. L. ed. 890. 

Ark.—Webster v. Diamond, 36 Ark. 


532. 
Ky.—Benson y. Outten, 5 J. J. 
Marsh. 609. 


S. C—Ex p. Vandersmissen, 26 
S. C, Hq. 519, 60 AmD 102. 

W. Va.—wNichols v. Nichols, 8 W. 
Va. 174. 

3. Novelty Tufting Mach. Co. v. 
Buser, 158 Fed, 83, 85 CCA 413, 14 
AnnCas 192; Traphagen v. Voorhees, 


45 N. J. Eq. 41, 16 A 198. 


4. U. S.—Massie-v. Graham, 16 F. 
Cas. No. 9,263, 3 Mclean 41. 

Miss.—Bowen v. Seale, 45 Miss. 

N. J.—Traphagen vy. Voorhees, 45 
Nad Boa 4 piGiiaAy 1913; 

Tenn.—Huffacre v. Green, 4 Hayw. 
51; Long vy. Granberry, 2 Tenn. Ch. 
85 


Va.—Connolly iv. 
Gratt. (73 Va.) 657. 

Eng.—Thomas. y. Rawlings, 34 
Beav. 50, 55 Reprint 551. 


Connolly, 32 


See also McGowan v. Elroy, 28 App. 
(D. C.) 188 (where “arising” and 
“discovered” seem to be treated as 
synonymous, and matters “arising or 
discovered” after decree seem to be 
treated as a Single ground); Worley 
v. Ellettsville, 60 Ind. 7 (holding that 
the grounds of review enumerated 
by the code of procedure, do not in- 
clude matters coming into being 
after the decree). 

[a] New law.—Under the code 
specification of new matter as ground 
for a bill of review, a law enacted 
after the decree is not a sufficient 
ground, Worley vy. Ellettsville, 60 
Ind. 7. 

8. See supra § 899 text and note 
34. 

9. U. S.—Ballard v. Searles, 130 
U. Ss 50, 9'SCt 418,932 1. ed. 846; 
Dowagiac Mfg. Co. v. McSherry Mfg. 
Co., 155 Fed. 524, 84 CCA 38; Camp 
Mfg. Co. v. Parker, 121 Fed. 195; Hill 
v. Phelps, 101 Fed. 650, 41 CCA 569; 
Vetterlein v. Barker, 45 Fed. 741. 

Ark,-—Roynton v. Chicago Mill, 
etcs  pGogal 84 vArkits 203,. <105 9S Wi 
ttle - 
Ilowa.—Barz y. Sawyer, 159 Iowa 
481, 141 NW 319. : 

Noeker, 119 


Mich.—Weadock  v. 
Mich. 626, 78 NW 669. 

N. J.—Oscar Barnett Fdy. Co. v. 
Iron Works Co., 85 N. J. Eq. 359, 96 
A 490. 

Pa.—In re Price, 12 Pa. Dist. 693; 
In re Boswell, 6 Pa. Dist. 352, 19 Pa. 
Co, 536. 

Va.—Barnett v. Smith, 5 Call (9 
Va.) 98. 

fa] Subsequent necessity of as- 
serting a right.—Where a receiver of 
a national bank neglected to assert 
a tax lien in foreclosure proceedings 
because he had entered into an agree- 
ment, subject to the approval of the 
comptroller of currency to partici- 
pate in the purchase of the property 
on the foreclosure sale, but the 
comptroller thereafter refused to al- 


626, 78 NW 669. 

Subsequent adjudications see infra 
text and notes 13-19, 22. 

10. See supra § 899. 

1l. See cases supra notes 7, 9. 

12. See cases infra notes 13-22. 

13. Scotten y. Littlefield, 235 U. S. 
407, 35 SCt 125, 59 L.-ed.. 289; Hoff- 
man v. Ixsnox, 50 Fed. 4847 *1" C@A 
535; Tilghman vy. Werk, 39 Fed. 680. 
See also Ingles v. Bryant, 117 Mich. 
113, 75 NW 442 (consent decree); ~ 
Dunfee v. Childs,’ 59 W. Va. 225, 53 ¢ 
SE 209 (holding that where a bill to 
set aside a sale made under a former 
Gecree is dismissed, the subsequent 
reversal of the decree under which 
the Sale was made is not ground ~ 
for a bill of review). 

ene Tilghman y. Werk, 39 Fed. 


{a] DlustrationWhere a decree 
was based on a prior decision holding 
a patent invalid, the subsequent up- 
holding of the same patent in an- 
other case was not ground for a bill 
of review. Tilghman vy. Werk, 39 
Fed. 680. 

15. Tilghman v. Werk, 39 Fed: 


16. Tilghman vy. Werk, 39 Fed. 
17. Tilghman vy. Werk, 39 Fed. 
18. Bledsoe View Carts SA0" vere 


(Tenn.) 55 (holding, further, that 
matter coming into being after de- 


cree is*not ground fora bill of ream 


view). 
{a] MTlustration.—A decree against 


plaintiff in a subsequent suit by a 


third person, rendering a decree of 
partition unequal, is not ground for 
a bill of review, where the facts were © 
known by plaintiff at the time of 
first decree, the decree not being 
deemed new matter. Bledsoe y. Carr, 
10 Yerg. (Tenn.) 55. a 

19. Hoffman y. Knox, 50 Fed. 484, 
1 CCA 5385; King v. Dundee Mortg., 
ete, Inv: ‘Cor, 728 med! 38: 


For later cases, developments and changes in tne 1aw see cumulative Annotations, same title, page and note number, 


ee 


' 
§§ 903-904] EQUITY 
rests upon another, the subsequent vacation or re-. 
versal of the latter is ground for reviewing the 
former ;?° unless the ground of such vacation or 
reversal is lack of jurisdiction.2:_ It has also been 
declared that 4 bill of, review lies for relief from 
an injunction based on a contract subsequently 
held to have been rescinded.?2 

Requisites. The new matter must have arisen 
after the rendition of the decree,?? and must be 
effectual to call for a different result.24 This 
ground, moreover, must consist of matters the neces- 
sity of invoking which is not traceable to negligence 
in the conduct of the original suit.?5 

[§ 904] m. Pleading and Defenses to Bill—(i) 
In General. The usual defenses to a bill of re- 
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decree;?7 or in the jurisdiction of the bill;?8 or in 
defects of parties;?° or in limitations or laches;*° 
or in nonperformance of one or more of the con- 
ditions prerequisite to the right to file the bill;%1 
or insufficiency in the frame of the bill.82 These 
defenses may be variously invoked, according to the 
nature of the particular objection or defense re- 
hed on, by demurrer, motion to strike or dismiss, 
plea, or answer.** Any defense outside of the deeree 
itself’ must be pleaded.*# The general principles of 
equity pleadings largely control defendant’s plead- 
ings to a bill of review.*> Thus, defendant may 
demur to a part of the bill, plead to a part, answer 
to a part, and disclaim as to a part.?® A demurrer 


view lie in the negation of the grounds of the bill 
which of course involve merely the consideration 
of what are grounds;”° or in the reviewability of the 


[a] Reason of rule.—‘“‘Undoubt- 
edly, the courts of the United States, 
as a general rule properly follow 
the construction placed upon the con- 

-Stitution or laws of a state by the 
decisions of its highest tribunal, un-~ 
less they conflict with or impair the 
efficacy of some provision of the 
federal constitution or federal stat; 
ute or a rule of general commercial 
law but this rule cannot be 
| applied where the construction con- 
| tended for has not been announced 
| at the time of the final adjudication 
| by the United States court, so as to 
,/make the latter erroneous on its face 
| by relation.” “Hoffman vy. Knox, 50 
|| Bed. 484, 491, 1 CCA 535. 

| [b] MDlustrations.—(1) A decree 
| of a federal court will not be re- 
lifersed on a bill of review because 
|in the meantime the state court has 
| put a construction on a clause of 
| the state constitution contrary to 
that of the circuit court in making 
| the decree. King v. Dundee Mortg., 
( ete., Inv. Co., 28 Fed. 33. (2) Where 
.a decree of a federal court fixed the 
_priority of claims against an insol- 
“vent corporation under the authority 
(of an act of the state legislature, a 
| bill of review would not lie because 
.the act was subsequently adjudged 
' unconstitutional and void by the 
; state courts on the ground of a de- 
> fective title. Hoffman vy, Knox, 50 
| Bed. 484, 1 CCA 535. 

20. Ballard v. Searles, 130 U. S. 
50, 9 SCt 418, 32 L. ed. 846; Vetter- 
]iein v. Barker, 45 Fed. 741; Boynton 
hv, Chicago Mill, ete., Co., 84 Ark. 
i 203, 105 SW 77. See also Butler v. 
]Haton, 141 U. S. 240, 11 SCt 985, 35 
1L. ed. 713 (cit Ballard v. Searles, 
supra, and recognizing the rule there 
applied). 

[a] Tlustration.—A decree in aid 
of the execution of a former decree 
iis subject to a bill of review or some 
equivalent remedy on the subsequent 
1reversal of the first decree. Ballard 
\v. Searles, 180°U. S..50, 9 SCt 418, 
£32 L. ed. 846. 


constituting the estoppel is 
«ground for a bill of review. Vetter- 
lein v. Barker, 45 Fed. 741; Boynton 
\v. Chicago Mill, ete., Co., 84.Ark. 
2203, 105 SW ‘77. 


21. Vetterlein v. Barker, 45 Fed. 
7741. 
[a] Reason of rule.—Presump- 


tively, lack of jurisdiction is known 
where a judgment or decree is of- 
fered in evidence and should then 
jbe raised, and the decree is no less 
‘void after its vacation than thertto- 
4 Vetterlein v. Barker, 45 Fed. 


Oscar Barnett Fdy. Co, vy. Iron 
{Works Co.,/85 N. J. Hq. 359, 96 A 
490. 

23. Hill v.-Phelps, 101 Fed. 650, 
41 CCA 569. 


24. Vetterlein vy. Barker, 45 Fed. 


741; Boynton v. Chicago Mill, etce., 
Co., 84 Ark. 203, 105 SW 77; Dunfee 
v. Childs, 59 W.Va. 225, 53 SH 209. 

[a] Reversal or vacation of de- 
cree pleaded as res judicata,—(1) 
Where a decree is based in part on 
a plea of res judicata founded upon 
a decree subsequently reversed on 
appeal, a bidl of review does not lie, 
unless the reversal of such decree 
will be sufficient to change the result 


if it had been brought forward. 
Boynton v. Chicago Mill, etc., Co., 
Sf Ark 2033005 SW! Tie) (2) The 


proofs do not show that the reception 
of the collateral decree in evidence 
had any material influence upon the 
result. The record of the proofs in 
the original suit has not been intro- 
duced, consequently it cannot be as- 
certained upon what evidence the 
court decreed. It would seem, how- 
ever, from the opinion of the judge 
that there was evidence, irrespective 
of the collateral decree, to establish 
all the material facts in controversy 
upon which the decree proceeded, and 
that the collateral decree was not re- 
garded at all in reaching the deci- 


sion.” Vetterlein vy. Barker, 45 Fed. 
741, 742. 
25. Hoffman y. Knox, 50 Fed. 484, 


1 CCA 535; Vetterlein v. Barker, 45 
Fed. 741; Boynton v. Chicago Mill, 
ete, Co.,  84-Ark.203,-105 “SW > 77. 

[a] Where a judgment is pleaded 
as res judicata (1) its subsequent 
vacation as void for want of juris- 
diction cannot be made the basis of 
a bill to review the decree sustain- 
ing such plea, where the invalidity 
of the judgment was not set up in 
the original suit. Vetterlein v. Bar- 
ker, 45 Fed. 741. (2) Where defend- 
ant offered as evidence of a decree 
entered in another county, under 
which land was sold, a certified copy 
of the deed records, which did not 
show that the decree was entered in 
vacation, asa link in his claim of title, 
plaintiff's failure to examine the 
original record of such decree, which 
showed that it was entered in vaca- 
tion and hence void, did not pre- 


clude him from maintaining a bill to’ 


review the decree entered on such 
former decree as res judicata, on the 
ground that the former decree had 
been reversed. Boynton v. Chicago 
Mill, etc., Co., 84 Ark, 203, 105 SW 
a 


he 

[b] Validity of statute.—Where 
the validity of a statute is not raised 
in the original case, the subsequent 
judicial declaration of its invalidity 
will not constitute ground for a bill 
of review. Hoffman v. Knox, 50 Fed. 
484, 1 CCA 535. 

{[c] Failure to appeal.—Where a 
decree was properly rendered for de- 
fendant on a plea of res judicata, 
plaintiffs were not precluded from 
subsequently obtaining a bill of re- 
view in order to take advantage of 
a reversal of the decree on which the 
plea was based, because they did not 
appeal from the decree sought to be 


to the whole bill does not lie where any distinct 
part of it is sufficient,?7 and the same is true of 
a motion to strike the bill from the files.§ 
general rules apply concerning pleas*® and an- 


The 


reviewed, as such appeal would have 
been unavailable. Boynton vy. Chi- 
cago Mill, etc., Co., 84 Ark. 203, 105 
SW 77. : 


Waiver of grounds generally see 
supra § 899 text and notes 60-67. 
26. See supra §§ 899-903. 
27. See supra § 888. 
Second bill of review see 


§ 924 infra 


28. See supra § 889. 

29. See supra §§ 890, 891. 
380. See supra § 892. 

31. See supra §§ 894, 896. 
32. See supra 897. 

33. See infra §§ 905-914, 


Effect of ruling on demurrer see 
infra § 916 text and notes 78-84. 

34. Richardson v. Howk, 45 Ind. 
451; Edmonson y. Marshall, 6 J. J. 
Marsh. (Ky.) 448; Livingston v. Noe, 
1 Lea (Tenn.) 55; Ferrell v. Ferrell, 
53 W. Va. 515, 44 SE 187. 

[a] The defense of innocent pur- 
chaser must be pleaded. Livingston 
v. Noe, 1 Lea (Tenn.) 55. 

35. Saunders v. Gregory, 3 Heisk. 
(Tenn.) 567; Colville v. Colville, 9 
Humphr. (Tenn.) 524. See generally 
supra § 374 et seq. 

36. Saunders vy. Gregory, 3 Heisk. 
(Tenn.) 567. 

37. Saunders v. Gregory, 3 Heisk. 
(Tenn.) 567; Colville v. Colville, 9 
Humphr. (Tenn.) 524. See generally 
supra § 490. 

{a] Illustration.—‘If a bill of re- 
view uniting both the grounds of 
errors of law and newly-discovered 
matter is so radically defective in 
its form that it cannot be main- 
tained upon one of the grounds, or 
if it has even been irreguarly and 
improperly filed upon one of the 
grounds, it does not by any 
means follow that it may not be 
maintained upon the other ground. 
The bill may be regularly filed, and 
the complainant entitled to relief 
upon one ground, and it may be ir- 
regularly filed upon the other, so 
that upon the latter ground he would 
be entitled to no relief. But a de- 
murrer in such case would not hold 
to the whole bill; when it is well 
taken to a part only, it will not be 
allowed even as to the part of the 
bill which is demurrable. It cannot 
be good as to part and bad as to the 
rest, and must stand or fall to- 
gether.” Colville v. Colville, 9 
Humphr. (Tenn.) 524, 527. 

38. Colville v. Colville, 9 Humphr. 
(Tenn.) 524. 

[a] MTllustration.—A bill alleging 
two grounds will not be _ stricken 
when it was properly filed on either 
ground. Colville ~“-v.'  Golwille;,.)9 
Humphr. (Tenn.) 524. 

39. Thomas v. Burt, 52 Mich. 489, 
18 NW 231. See generally supra 
§§ 505-542. 

fa] INustration.—Where a sworn 
plea to a bill of review is regular 
in form and positive in substance 
and consists of a denial of the main 


762 [210.J.] 


swers.*° A person who is a party to the bill and al- 
leged to have an interest in the litigation may move 
to dismiss the bill, although he has no interest, 
where there is no finding to such effect.*+ 

[§ 905] (2) Particular Defenses—(a) Defects 
in Bill Generally. Where the bill is so abortive in 
its frame that it cannot be considered to be a bill 
in equity, it is subject to demurrer *? or motion to 
strike.4® Where a bill for error apparent sets forth 
the evidence in the original cause,** the objection 
may be raised by a motion to strike,*> or by a spe- 
cial demurrer,*® but not by a general demurrer.*? 
Where the bill is defective with reference to set- 
ting forth the record of the prior suit, the remedy 
is by demurrer.*® Where the objection is made by 
motion to dismiss it must be specified in the mo- 
tion.4? It is waived where it is not presented in 
some proper fashion,®° especially where the court 
and the parties proceed as though such record were 
properly set out by the bill.5t The objection that 
the bill is insufficient in its allegations of grounds 
for review is open on the final hearing,°®? and may 
be raised by demurrer,°* or by answer,°** but not by 
motion to dismiss.5° 

[§ 906] (b) Decree Not Subject to Review. It 
is a good plea to a bill of ‘review that the decree 
sought to be reviewed, although subject to this 
remedy so far as shown by the record, is in fact of 
such a nature that it cannot be thus reviewed.*® 
Where the matier thus characterizing the decree is 


EQUITY 


cel pd wi 


not of record it must be pleaded.>’? Where the char- 
acter of the decree appears of record the objection 
may be raised: by demurrer.®* 

[§ 907] (c) Defect of Parties. Want of nec- 
essary parties to the bill is ground for demurrer, 
where the defect appears on the face of the ree- 
ord.®’ Where the defect does not appear of record 
the objection must be raised by plea or answer.®° 
This objection is waived if not raised before the 
hearing.*! Plaintiff’s right to maintain the bill ®* 
may be challenged by demurrer,** but where plain- 
tiff’s interest is sufficiently alleged it is admitted 
by the demurrer.®* Failure of the bill to show de- 
fendant’s interest in the subject matter may be 
reached by demurrer ®* or by motion to strike.®® 

[§ 908] (d) Limitations and Laches. There is 
authority to the effect that the objection that the 
bill is not filed in time ®&? cannot be raised by de- 
murrer,®® but must be raised by motion to dismiss,°® 
and that after demurrer it cannot be raised at all.7° 
The weight of authority seems to be that demurrer 
lies where the defect is apparent on the face of 
the decree.74_ It has been held that where the de- 
feet is not thus apparent it must be pleaded.72 On 
the other hand it has been held that failure of the 
bill to show that it was filed in time renders it 
subject to demurrer.** It is not necessary for de- 
fendant to negative the existence of exceptions in 
favor of plaintiff in the matter of the time for 
filmg the bill,7* but he must plead a special limita- 


/ 
60. Landram vy. Jordan, 25 App. 


[§§ 904-908 — 


issue presented, a demurrer to it, if 51. Basye v. Beard, 12 B. Mon. 

permitted by practice, would be so} (Ky.) 581. (CD. -C.) 291 | [afie203 (Us (Si-56ye2 TS Ces 
frivolous as to entitle the pleader to 52. Gullett v. Housh, 7 Blackf.|/17, 51 L. ed. 88]. 

final judgment. And setting the plea} (Ind.) 52. And _ see infra §§ 912, 61. Landram v. Jordan, 2038 U. S. 
down for hearing would be equivalent | 918. 56, 27,SCt 17, 51. L. ed. 88 [aff 25 
to a demurrer. If it leaves any is- 53. Lewis v. Holmes, 194 Fed. 842,| App. (D. C.) 291]. 

sue to be disputed, it should be re-|116 CCA 408; Hughes y. Sebastian 62. See supra § 891. 


plied to and the facts investigated. 
Thomas v. Burt, 52 Mich. 489, 18 NW 


231. See generally supra § 531. 

40. Chicago, etc., Hungarian 
Benev. Soc. v. Chicago, ete.. Hun- 
garian. Aid Soc:,'"'205- 11: A "1.535; 
Cremer’s Est., 13 Phila. (Pa.) 253. 
See supra §§ 543-584. 

{a] Leave to file—Where a bill 


of review sufficiently charges: fraud 
in obtaining a consent decree de- 
fendant’s answer, filed without leave, 
in justification of the charge, should 
not be stricken from the record and 
a hearing thereon be denied. Chi- 
cago, etc., Hungarian Benev. Soc. v. 
Chicago, ete., Hungarian Aid Soc., 205 


EW. RAG ob. See generally supra 
§§ 549, 570. 
41. Glos v. Peo., 259 Ill. 332, 102 


NE 763, AnnCas1914C 119. 

42. Kanawha Valley Bank y. Wil- 
son, 35 W. Va. 36, 13 SE. 58: 

Frame of bill see supra § 897. 

43. Kanawha Valley Bank vy. Wil- 
son, 35 W. Va. 36, 13 SE 58. 
| 44, See supra § 897 text and note 
70. 

45. Buffington v. Harvey, 95 U. S. 
99; 24 °L, ‘ed.’ 381. 

46. Buffington v. Harvey, 95 U. S. 
99, 24 L. ed. 381. 

47. Buffington v. Harvey, 95 U. S. 
99, 24 L. ed. 381. } 

48. Hughes v. Sebastian County 
Bank, (Ark.) 175 SW 5138; Lewis v. 
Pleasants, 143 Ill. 271, 30 NE 323, 32 
NE 384; Judson v. Stephens, 75 Ill. 
255; Gardner v. Emerson, 40 Ill. 
296; McDade v. McDade, 29 Ind. 340; 
Foe v. Renick, 40 W. Va. 349, 22 SE 
66. 

What constitutes the record see 
supra § 900. 


49. Lewis v. Pleasants, 143 Ill. 
271, 30 NE 328, 32 NE 384; Judson 
v. Stephens, 75 Ill. 255. 

50. Lewis v. Pleasants, 143 Ill. 


271, 30 NE 328, 32 NE 384; Judson 
v. Stephens, 75 Ill. 255. 


§ 893 


County Bank, (Ark.) 175 SW. 513; 
McDade v. McDade, 29 Ind. 340; 
Hechman’s Est., 2 Woodw. (Pa.) 165. 


54. Gullett v. Housh, 7 Blackf. 
(Ind.) 52. 

55. Lewis v. Holmes, 194 Fed. 
842, 116 CCA 408. 

56. Rice v. Carey, 4 Ga.) 558; 
Turner v. Berry, 8 Ill. 541. 


[a] Consent decree.—(1) Where 
the fact that the decree sought to be 
reviewed had been entered by con- 
sent did not appear of record, and 
was not presented by either a plea 
or an answer, the objection could not 
be noticed by the court. Turner v. 
Berry, 8 Ill. 541. (2) Reviewability 
of consent decrees see infra § 968. 

[b] Decree passed on by appellate 
court.—(1) A plea that the decree 
sought to be reviewed has been af- 
firmed by the appellate court is not 
a plea of res judicata, but merely a 
plea setting out a leading fact pre- 
cluding the review, and hence it need 
not set out the entire record of such 
affirmance. Rice v. Carey, 4 Ga. 558. 
(2) Right to review decrees passed 
on by appellate courts see supra 


57. Turner v. Berry, 8 Ill. 541. 

58. Hurt v. Long, 90 Tenn. 445, 16 
SW 968. : 

[a] Decree of appellate court.— 
That the decree sought to be. re- 
viewed is a decree of the appellate 
court, may be presented by demurrer. 


ok v. Long, 90 Tenn. 445, 16 SW 

59. D. C.—Landram y. Jordan, 25 
App. 291 [aff .203°U. S.'56, 27 SCt 
Ls USES Leeds SS. 

Miss.—Friley v. Hendricks, 27 
Miss. 412. 

Tenn.—Fuller v. McFarland, 6 
Heisk. 79. 

Va.—Heermans y. Montague, 20 
SE 899. 


W. Va.—Spangler v. Vermillion, 80 
W. Va. 75, 92 SE 449, 


63. Fitzgerald vy. Cummings, L 
Lea (Tenn.) 232; Riggs v. Huffman, 
33 W. Va. 426, 10 SE 795. 


64. Edmonson y. Marshall, 6 J. J- 
Marsh. (Ky.) 448. 
[a]. The representative character 


of plaintiff is admitted as alleged. 
Edmonson y. Marshall, 6 J. J. Marsh. 
(Ky.) 448. 

65. Kanawha Valley Bank v. Wil-: 
son, 35 W. Va. 36, 13 SE 58. 

66. Kanawha Valley Bank vy. Wil- 
son, 35 W. Va. 36, .13 SE 58: 

67. See supra § 892. 

68. Hyde v. Lamberson, 1 Ida. 
539. But, see Copeland v. Bruning, 
104 Wed. 169 (declaring that this doc- 
trine is confined to cases where the 
objection does not appear on the face 
of the bill). 

69. Hyde v. Lamberson, 1 Ida. 
539. But. see Copeland v. Bruning, 
104 Fed. 169 (where a motion to 
dismiss for this objection was dis- 
approved). 

70. Hyde v. Lamberson, 
539; Griggs v. Gear, 8 Ill. 2. 

71. Copeland v. Bruning, 104 Fed. 
169; Clements v. Clements, (Ala.) 
76 S 855; Crawford v. Watkins, 118 
Ga. 631, 45 SE 482; Bell v. Johnson, 
111 Ill. 374; Wieczorek vy. Adamski, 
114 Tll. A. 161. 

72. Copeland v. Bruning, 104 Fed. 
169. .See also.Edmonson y. Marshall, 
6 J. J. Marsh. (Ky.) 448 (where the 
court intimated that the limitation 
on a writ of error would have ap- 
plied if it had been pleaded by de- 
fendant). 

73. Jenkins v. Prewitt, 5 Blackf- 


(Ind.) 7; Williams v. Starkweather, 
24 R. I. 512,53 A 870, 25 R. 1. 77, 54 
A 931; Shepherd v. Larue,: 6 Munf. 


(20 Va.) 529. 


Negativing bar of limitations see ‘ 


supra § 897 text and note 98. 

74. Jenkins v. Prewitt, 5 Blackf. 
(Ind.) 7, 9; Gorman v. McCulloch, 5 
Bro. P. C. 597, 2 Reprint 886; Sher-. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 4 i 
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" §§ 908-910] 


tion.*® Allegations designed to prevent the operation 
of the limitations may be denied by defendant and 
an issue of fact may thus be raised.“* Laches appar- 
ent from the face of the decree renders the bill sub- 
ject to a demurrer,’ but not mere delay, short of 
an arbitrary period of limitation, unless it appears 
also that defendant has suffered disadvantage there- 
from.’* Where no leave to file the bill is required 79 
the granting of leave does not prevent the subse- 
quent objection that the bill was not filed in time.%° 
(e) Lack of Leave to File.%1 
bill of review requiring leave to file it §* is filed with- 
out leave, it may be striken from the files on mo- 
This has been declared to be the better 
mode of procedure;** but motion to dismiss has been 
recognized as proper,®> and also demurrer.’¢ 
rule that the objection may be raised by demurrer 
As consistent with the rule that the bill must al- 
lege leave;*7 but it has been held that demurrer 


[§ 909] 


tion.®? 


will not le on this ground.’® 


mnie ton ve smith, 2) Bro. /P..C.,62,-1 
Reprint 793. 

. 75. Williams v. 24 
R. 1.512, 538. A 870. 

{a] Illustration wWhere a bill of 
review against an administrator 
showed that it was brought more 
than two years after defendant’s ap- 
pointment, but did not show that it 
was more than twod years after the 
first publication of defendant’s notice 
of his appointment as administrator, 
it was not demurrable, such special 
limitation being a special defense 
which must be_ specially pleaded. 
Williams v. Starkweather, 24 R. I 
512,53: A» 870. 

Shepherd vy. Larue, 6 Munf. 
(20 Va.) 529. 

77. Clements vy. Clements, (Ala.) 
76 S 855; Wieczorek v. Adamski, 114 
M1 tAs) 161. 

78. Williams v. Starkweather, 24 
mR FT. 512,538.74 870. 


Starkweather, 


79. See supra § 894. 

80. Copeland v. Bruning, 104 Fed. 
169. 

81. Leave to file improvidently 


granted see infra § 913. 

82. See supra § 894. 

83. Ark.—Webster v. Diamond, 36 
Ark. 532. 

Tll.— Harrigan vy. Peoria County, 
262 111. 36,104 NE 172; Gloss v. Peo., 
259 Ill. 332, 102 NE 763, AnnCas1914 
© 119; Cole v. Littledale, 164 111. 630, 
45 NE 969; Lancaster v. Springer, 126 
Till. A. 140; Rowan vy. Shawneetown 
Wirst Nat. Bank, 112 Il], A. 434; Man- 
ufacturers’ Paper Co. v. Lindblom, 68 
ail, A. 539. 

N. J.—Buckingham v. Corning, 29 
N. J. Eq. 2388. / 

N. Y.—Tallmadge v. Lovett, 3 Edw. 
563. 

Pa.—Fidelity  Ins., Co. 
Gould, 12 WklyNC 63. 

Tenn.—Dance Vv. McGregor, 5 
Humphr. 428; Knight v. Atkisson, 2 
Tenn. Ch. 384. 

See also Mitchel v. Hardie, 84 Ala. 
849, 4 S 182 (intimating that the 
bill may be stricken for lack of 
notice of the petition for leave). 

[a] Only remedy.—‘“It has been 
said that a bill of review which does 
not, upon its face show it was filed 


etc., v. 


| by leave, may be demurred to for ir- 


regularity. (Dan. Ch. Pr. 1576.) We 
have no such cause of demurrer in 
our practice, and the only appropriate 


-mode of making the objection now, 
‘as has always been the better mode 


| Finley v. Taylor, 


anywhere, is by motion to strike the 
bill from the files (Ib.) No such 
motion appearing, the objection need 
be no further noticed.” Webster v. 
Diamond, 36 Ark. 532, 538. 

{b] Irregularity in granting leave 
may be reached by a motion to strike. 
8 Baxt. (Tenn.) 


‘237: Colville v. Colville, 9 Humphr. 


(Tenn.) 524; Dance v. McGregor, 5 


EQUITY | 


Where a 


by answer.°# 


[§ 910] (f) 


The 
the proceedings 


dismiss.°8 


Where the bill is | is waived.9® It 
Humphr. (Tenn.) 428. 

{c] Nonconformity of bill 5) 

leave.—The bill will be ordered to 


be taken from the files where the 
case made thereby is different from 
and broader than that which leave 
was asked to make. Buckingham v. 
Corning, 29 N. J. Hq. 238. Tallmadge 
v. Lovett, 3 Edw. (N. Y.) 568. 

[d] Affidavits are admissible on 
a motion to strike a bill of review 
from the files on the ground that it 
was filed without leave. Griswold v. 
Heinroth, 154 Ill. A. 124. 
ar Webster v. Diamond, 86 Ark. 

85. Manufacturers’ Paper Co. v. 
Lindblom, 68 Ill. A. 5389; Carroll v. 
Parran, 1 Bland (Md.) 125 note. 

86. Harrigan v. Peoria County, 
262 Ill. 36, 104 NE 172; Glos v. Peo., 
259 Ill. 332, 102 NE 768, AnnCasi914C 
119; Kearns v. Kearns, 70 N. J. Eq. 
483, 62 A 305; Buckingham y. Corn- 
ing, 29 N. J. Eq. 238; Knight v. At- 
kisson, 2 Tenn. Ch. 384. See also 
Mitchel vy. Hardie, 84 Ala. 349, 4 S 
182 (intimating that a demurrer lies 
for lack of notice of the petition for 
leave). 

{a] In Mllinois.—(1) In Griggs v. 
Gear, 8 Ill. 2, it was declared broadly 
that a demurrer admits that the bill 
is properly in court, but the court 
was dealing with the objection that 
plaintiff had not performed the de- 
cree sought to be reviewed, and 
furthermore the bill was for error 
apparent and required no leave to 
file it. (2) In Manufacturers’ Pa- 
per Co. v. Lindblom, 68 Ill. A. 539 
{cit Griggs v. Gear, supra], it was 
held that a demurrer waived the ob- 
jection that the bill was filed without 
leave. (3) But in Harrigan v. Pe- 
oria County, 262 Ill. 36, 104 NE 172, 
it was expressly held that the ob- 
jection could be raised by demurrer, 
and Griggs v. Gear, supra, was de- 
clared to hold nothing to the con- 
trary. 

{b] In Tennessee.—The question 
seems to be somewhat unsettled. (1) 
In Knight vy. Atkisson, 2 Tenn. Ch. 
384, it was declared that the objec- 
tion could be raised by demurrer. 
(2) In Saunders v. Gregory, 3 Heisk. 
567, it was declared that if lack of 
leave had been assigned as one of 
the grounds for the demurrer it 
would probably have been sustained. 
(3) In Finley v. Taylor, 8 Baxt. 237, 
it was held that the regular prac- 
tice required a motion to strike, but 
that a dismissal on demurrer would 
not be reversed, no proper order for 
leave having been made. (4) In 
Dance v. McGregor, 5 Humphr. 428, it 
was heid that a demurrer did not 
reach the objection that no proper 
order for leave had been granted, and 
that if the party wished to make such 
objection he should have made a mo- 
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based on both error apparent and newly discovered 
evidence, and thus requires leave,®® it has been held 
that a dismissal, on proper objection, cannot be 
obviated by an offer to amend by striking out the 
matter requiring leave, namely, the allegations con- 
cerning newly discovered evidence.®° 
a proper objection is necessary to raise the ques- 
tion of lack of leave.°?, 

Lack of notice of the petition for leave to file 
the bill must be raised either by motion to strike 
the bill®? or by demurrer;°? it cannot be raised 


In any event 


Nonperformance of Decree. If the 


bill is filed without performance of the original de- 
cree or an order dispensing with performance,** 
the omission may be reached by a motion to stay 


until performance,®°® or by motion 


to strike the bill from the files,°’ or by motion to 
If not thus interposed the objection 


cannot be raised either by demur- 


tion to take the bill from the files, 
and then the court might have 
granted leave. 

87. Kearns v. Kearns, 70 N. J. Ea. 
483, 62 A 305. And see supra § 897 
text and note 5. 

{a] Failure to allege leave is 
ground for a demurrer. Kearns v. 
Kearns, 70 N. J. Eq. 483, 62 A 305. 

88. Webster y. Diamond, 36 Ark. 
532; Tallmadge v. Lovett, 3 Edw. 
(N. Y.) 568; Riggs v. Huffman, 33 
W. Va. 426, 10 SE 795. See also the 
Illinois and Tennessee cases supra 
note 86. And see McGowan v. Elroy, 
28 App. (D. C.) 188 (holding that, 
where no formal order of leave was 
entered, but the petition for leave 
which was in the form of.a bill was 
permitted to be filed as a bill, and 
a rule was entered to show cause 
thereon, whereupon a _ general de- 
murrer was filed and sustained, it 
was too late on appeal to object that 
no special order of leave to file the 
petition as a bill was entered). 

89. See supra § 894. 

90. Glos v. Peo., 259 Ill. 332, 102 
NE 763, AnnCas1914C 119. 

[a] Reason for rule—‘“The rule 
requiring leave to be obtained when 
the bill sets up new matters not ap- 
pearing on the face of the record, 
or for fraud, would be practically’ 
nullified if a bill filed without leave, 
containing all manner of improper 
allegations, could by an amendment 
made after objection still remain on 
file as of the date when originally 
filed.” Glos y..BPeo:, 259 Jll-.332, 341, 
102 NE 763, AnnCas1914C 119. . 


91. Campbell v. Texas, ete, R. 
Co., 4 F. Cas. No. 2,366, 1 Woods 368. 

92. Mitchel vy. Hardie, 84 Ala. 349, 
4 S$ 182. 

93. Mitchel vy. Hardie, 84 Ala. 349, 
4S 182. 

94. Mitchel v. Hardie, 84 Ala. 349, 
48 182. 

95. See supra § 895. 

96. Miller v. Clark, 47 Fed. 850. 


97. Bruschke y. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417; Forman v. Stickney, 77 Ill. 575; 


Horner y. Zimmerman, 45 Ill. 14; 
Griggs v. Gear, 8 Ill. 2. 
98. Swan v. Wright, 23 EF. Cas. 


No. 13,670, 3 Woods 587; Partridge v. 
Usborne, 5 Russ. 195, 5 HngCh 195, 
38 Reprint 1000. 

99. Bruschke y. Der Nord Chi- 
eago Schuetzen Verein, 145 Ill. 4338, 
34 NE 417; Forman y. Stickney, 77 
Tll. 575; Horner y. Zimmerman, 45 
Ill. 14;: Griggs v. Gear, 8 Ill. 2 

{a] Reason of rule.—‘‘The _ per- 
formance of the decree is not nec- 
essary to the jurisdiction of the 
court; it is merely a personal right 
which the defendant may insist upon 
if he urges it upon the attention of 
the court at the proper time. If he 
desires to raise the objection of non- 
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rer! or answer,? the objection being thus waived.® 
Where the bill is filed with the understanding that 
the decree will be performed within a certain time, 
default in the compliance with such engagement sub- 
jects the bill to the objection of nonperformance 
of the decree.* The penalty for nonperformance 
cannot be escaped on the ground that there is se- 
curity for performance, by -way of recourse against 
property involved in the litigation. No one except 
a person to whom affirmative relief is granted by 
the decree can complain of its nonperformance.® 

[§ 911] (g) Failure to Give Security for Costs. 
Failure to give security for costs* may be reached 
by a motion to stay the proceedings until payment 
has been made or security given,® or by motion to 
strike the bill from the files,® but not by demurrer.?° 
The objection is waived by proceeding with the case 
without demanding such security.1! The most that 
defendant can claim under such circumstances is 
that plaintiff shall be ordered to give security within 
a given time, the bill to be dismissed in the event of 
noncompliance with the order.?” 

[§ 912] (h) No Reversible Error, Where the 
decree is fairly pleaded, a demurrer is the proper 
defense, without pleading the decree, as it amounts 
to an allegation that there is no error in the de- 
eree.!? If, however, defendant is content to de- 
mur without a plea, the court, as in the ease of 
any other kind of bill, is confined to the bill of re- 
view itself, and must determine the cause upon its 
allegations.‘ Where, therefore, defendant is not 
satisfied with plaintiff’s allegation of the former de- 
eree, he himself must plead the decree and then 
demur against the opening of it.1° In such a case it 
is improper to file an answer denying the accuracy 


performance, he 


EQUITY 


should move to]155 Ill. 141, 39 NE 615. 


of plaintiffs’ allegation of the former decree.*® Ordi- 
narily an answer is not a proper mode of defending 
a bill for error apparent.1’ It has been held that 
on a bill of review for error apparent there is no 
distinction between an answer and a demurrer, as 
in both cases the court will merely adjudge whether 
there is any such error.8 An answer admitting 
the record as pleaded is equivalent to a demurrer.’® 
No issue of fact touching the merits of the original 
cause can be tendered in defense to a bill for error 
apparent ;°° and since questions of fact are not open 
for consideration on such a bill,?* a demurrer to 
the bill does not admit facts averred which are in- 
consistent with the decree,?? only such facts as are 
properly pleaded being admitted,?* and not allega- 
tions consisting of mere conclusions of the pleader 
that there is reversible error in the decree.?* But 
defendant may plead in bar any matter arising since 
the decree which cures the errors complained of 
in the bill,?> such as a release of errors.2° On 
demurrer the court can consider only those errors 
pointed out by the bill,?* and a general demurrer 
should be overruled where the bill shows any sub- 
stantial error in the record.2* A confession of 
errors may entitle plaintiff to relief without further 
proceedings.”® 

[§ 913] (i) Insufficiency of New Matter. It has 
been held that, since on a petition for leave to file 
a bill of review on the ground of newly discovered 
evidence the court before granting leave must be 
satisfied that the evidence was newly discovered, 
and could not by the use of due diligence have been 
made available in the original suit,°° therefore, 
leave having been granted, these issues cannot be 
raised in defense to the bill.21. But by the over- 


But see Chi- Ky.—Edmonson vy. Marshall, 6\J. J. 


strike the bill of review from the|cago, ete., Hungarian Beney. Soc. v.| Marsh. 448. 


ory, ere ee 


[s§ 910-913 


© 


files, or to dismiss the suit, upon his 
first appearance. He can not go on 
and treat the bill as if it had been 
regularly filed by demurring to it, 
or answering it; for, by so doing, he 
admits that it is properly in court.” 
Bruschke v. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 4338, - 442, 
34 NE 417. 

1. «Davis v. Speiden, 104 U. S. 83, 
26 L. ed. 660; Cochran v. Rison, 20 
Ala. 468; Bruschke v. Der Nord Chi- 
cago Schuetzen Verein, 145 Ill. 433, 
34 NE 417; Forman y. Stickney, 77 
Till. 575; Horner v. Zimmerman, 45 
Till. 14; Griggs v. Gear, 8 Ill. 2; 
Manufacturers’ Paper Co. vy. Lind- 
blom, 6387217 Ay 539. 

2. Bruschke vy. Der Nord Chicago 
Schuetzen Verein, 145 Ill. 433, 34 NE 
417; Horner v. Zimmerman, 45 Ill. 14. 

3. See cases supra notes 1, 2. 

4. Swan v. Wright, 23 F. Cas. No. 
13,670, 3 Woods 587; Partridge v. 
Usborne, 5 Russ. 195, 5 EngCh 195, 
38 Reprint 1000. 

5. Swan v. Wright, 23 F. Cas. No. 
13,670, 3 Woods 587. 

6. Mickle v. Maxfield, 42 Mich. 
304, 3 NW 961. 

7. See supra § 896. 

8. Miller v. Clark, 47 Fed. 850. 

9. Horner vy. Zimmerman, 45 Il. 


16. Miller v. Clark, 47 Fed. 850. 

1. Swan vi Wright, 23) e)7Cas. 
No. 13,670, 3 Woods 587; Horner v. 
Zimmerman, 45 Ill. 14. 

12. Swan v. Wright, 23 F. Cas. 
No. 13,670, 3 Woods 587. 

13. U. S.—Acord v. Western Po- 
cahontas Corp., 174 Fed. 1019, 98 CCA 
625 [aff 156 Fed. 989 (certiorari den 
215 US. 607, 80 ‘SCt 408, 54° Lied. 
346) ]. 

Ga.— Carey v. Giles) 0 Ga.S: 

Tll.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 273; Axtell v. Pulsifer, 


Chicago, ete., Hungarian Aid Soc., 205 
TO AM. 53: 
Ae a Te cea Ni Ve ‘SCOUt and) "Gili Goo. 

Miss.—Enochs _ vy. 
Miss. 465. 

N. Y.—Webb v. Pell, 3 Paige 368. 
oan C.—Gilchrist v. Buie, 21 N. C. 

Tenn.—Hurt v. Long, 90 Tenn. 445, 
16 SW 968; La Grange, etc., R. Co. v. 
Rainey, 7 Coldw. 420. 

14, Lia Grange, *ete.7 YR: Coy. 
Rainey, 7 Coldw. (Tenn.) 420. 

15. Axtell v. Pulsifer, 155 Ill. 141, 
39 NE 615; Enochs vy. Harrelson, 57 
Miss. 465; Webb v. Pell, 3 Paige 
(N. Y.) 368; La Grange, etc., R. Co. 
v. Rainey, 7 Coldw. (Tenn.) 420. 

{a] Plea of enrollment.—On a bill 
of review alleging that the decree 
was not enrolled, it will not do for 
defendant to demur and insist in his 
pleading that the decree was en- 
rolled, for then it would be a speak- 
ing demurrer, He should plead the 
decree as enrolled and demur against 
opening it. Tallmadge v. Lovett, 3 
Hawt '(N... ¥.)' "51633 

16. Axtell v. Pulsifer, 155 Ill. 141, 
39 NE 615. 

17. Axtell v. Pulsifer, 155 Ill. 141, 
39 NE 615; Burch v. Scott, 1 Gill & 
J. (Md.) 393; Enochs v. Harrelson, 
57 Miss. 465; Saunders v. Gregory, 
3 Heisk. (Tenn.) 567. 

18. Burch vy. Scott, 21 (Gill) & J. 


Harrelson, 57 


(Ma.) 398. 

19. Randall v. Payne, 1 Tenn. 
Ch. 452. 

20. U. S.—Lewis v. Holmes, 194 


Fed. 842, 116 CCA 408; Acord v. 
Western Pocahontas Corp., 174 Fed. 
1019, 98 CCA 625 [aff 156 Fed. 989, 
and certiorari den 215 U. S. 607, 30 
SCt 408, 54 L. ed. 346]. 
Ind.—Richardson v. Howk, 45 Ind. 
451; McDade v. McDade, 29 Ind. 340. 


Miss.—Enochs y. Harrelson, 57 


Miss. 465 

Tenn.—Saunders v. Gregory, $3 
Heisk. 567; Burson v. Dosser, 1 
Heisk. 754. 


Va.—Thornton vy. Stewart, 7 Leigh 
(34 Va.) 128. 

W. Va.—Harrison v. Harman, 80 
W. Va. 68, 92 SE 460. 

[a] A cross bill setting up inde- 
pendent equities cannot be enter- 


tained. Enochs v. Harrelson, 57 
Miss. 465. 1 
21. See supra §900 text and 


notes 87-90. s] 

22. Shelton v. Van Kleeck, 106 ~ 
U. S. 532,/5% SCt 491,°27 Lo ed. /2693 sam 
Acord v. Western Pocahontas Corp., ~ 
174 Fed. 1019, 98 CCA 625 [aff 156 | 
Fed. 989, and certiorari den 215 U. S. | 
607, 30 SCt 408, 54 L. ed. 346]; Reed 
v. Stanly, 89 Fed. 430 [aff 97 Fed. 
521, 38 CCAT3321]: 

23. Clark v. Waggoner, 288 Ill. | 
199; ELOY NEY 2 73: i! 

24. Clark v. Waggoner, 283 Ill. © 
TINS ae ge Pa IS ein i SH Pair 

25. Richardson v. Howk, 48 Ind. 
451; Edmonson v. Marshall, 6 J. J. 
Marsh. (Ky.) 448. 

26. Richardson v. Howk, 45 Ind. 
451; Edmonson vy. Marshall, 6 J. J. 
Marsh. (Ky.) 448; Ferrell vy. Ferrell, 
53 W. Va. 515, 44°SE 187. 

27. Brown y. Severson, 12 Heisk. — 
(Tenn.) 3881. And see supra § 897 | 
text and note 85. : 

28. Buffington v. Harvey, 95 U. S. a 
99, 24 Li ed. 381; Morris v. Marshall, ~* 
(Ala.) 64 S 312; Thompson v. Max- 
well, 16 Fla. 773. 

29. Maghee v. Collins, 27 Ind. 83. 
See Enochs v. Harrelson, 57 Miss. — 
465 (where a decree on the bill was 
granted on an answer admitting the — 
errors alleged). ;, 

30. See supra § 894. e 

31. Birdsboro Steel Fdy., ete., Co. 


For later cases, developments and changes in the law see cumulative-Annotations, same title, page and note number. 
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whelming weight of authority the granting of leave 
does not conclude the issues made on the petition 
therefor.*? Accordingly, the questions of the newly 
discovered character of the evidence may again be 
raised,** and also its controlling effect as likely 
The bill may be 
demurred to*® for insufficiency in its showing of the 
new character of the evidence and diligence in en- 
deavor to procure it,°* or for its insufficiency as 
regards its probable effect on the decree,*? or the 
allegations of the bill concerning the discovery 
of the evidence may be traversed, thus putting 
-plaintiff to the proof of them,** or the bill may be 
taken pro confesso as in other cases.?9 
necessary to demur to a bill based on newly dis- 
covered evidence;*® it has been declared to be in- 
Plaintiff may be put to proof 
of the allegations of his bill by an answer denying 
the newly discovered evidence and claiming the ben- 
efit of the decree.*? Where the issue as to the newly 
discovered evidence is determined adversely to plain- 
tiff, the bill may be dismissed without consideration 
of the probable effect ofthe evidence on the re- 


to produce a different result.*4 


advisable to do so.*1 


sult.*% [ 


v. Kelly, 147 Fed. 713, 78 CCA 101 
| [aff 142 Fed. 868] (where the court 
| noticed and refused to follow Dexter 
| vy. Arnold, 7 F. Cas. No. 3,856, 5 Ma- 
| son. 303, the leading case, perhaps 
| to the contrary doctrine, and refused 
| to follow it); Hodges v. Mullikin, 1 
| Bland (Md.) 503; Craufurd v. Smith, 
D3 Var 6238-23 SH 235) °25°SE “657. 
| Sompare Barnett v. Smith, 5 Call (9 
| Va.) 98 (where the issue raised by 

an answer denying the allegations of 
| the bill concerning the alleged newly 
| discovered evidence was considered, 
| although with some doubt as to the 
| conclusiveness of the granting of 
leave to file). 

' 32. U. S.—Hopkins v. Hebard, 194 
| Fed. 301, 114 CCA 261 [aff 235 U. S. 
| 287, 35 SCt 26, 59 L. ed. 232]; Acord 

vy. Western Pocahontas Corp., 156 

Fed. 989 [aff 174 Fed. 1019, 98 CCA 

625 (certiorari den 215 U. S. 607, 30 

SCt 408, 54 L. ed. 346)]; Dexter v. Ar- 
| nold, 7 F. Cas. No. 3,856, 5 Mason 
| 303. : 
Fla.—Reynolds v. Florida Cent., 
Vete., Riv Go., 42 Fla.«387,' 28 S 861 
fatte 183 U.S. 471,22 SCt 176,446 
t, ed. 283]; Owens v. Forbes, 9 Fla. 
825. 

Ind.—Jenkins v. Prewitt, 5 Blackf. 


- 
| “N. J.— Quick v. Lilly, 3 N. J. Ea. 
255. 


Tenn.—McGuire v. Gallagher, 95 
‘Penn. 349, 32 SW 209. 

Va.—Connolly v.. Connolly, 32 
Wi@ratt. (73 Va.) 657. 

See Elliott v. Balcom, 11 Gray 


{Mass.) 286 (holding that the find- 
ings of the court on the hearing of 
| the petition for leave were conclu- 
‘sive only to the extent that they 
‘were sufficient to reverse if proved 
‘on the hearing, this being the only 
jissue tried on the petition). | ; 
“This is not the time to inquire 
\ whether the petitioner can prove all 
ithe facts set out in his petition. He 


{tion for a bill of review, 
(that is required. The merits of the 
case cannot be tried on the petition.” 
Quick v. Lilly, 3 N. J. Eq. 255, 258. 

33. U. S.—Dexter v. Arnold, 7 
\F. Cas. No. 3,856, 5 Mason 303. 

Ark.—Long v. Long, 104 Ark. 562, 
149 SW 6A2. 

D. C.—Noble v. Crane, 40 App. 
164, 

Tll.—Lewis vy. Topsico, 201 Ill. 320, 
i166 NE 276; Austin State Bank v. 
Morrison, 133 Ill. A. 339. 


EQUITY 
[§ 914] . (j) 


It is not 


interposed.®1 


[§ 916] (2) 


Ind.—Jenkins v. Prewitt, 5 Blackf. 


ue 

Mich.—Pomeroy v. Noud, 145 Mich. 
37, 108 NW 498. 

Tenn.—Burson v. Dosser, 1 Heisk 


754. 

W. .Va.—Wethered y. BPlliott, 45 
W. Va. 436, 32 SE 209. 

34 Greer v. Turner, 47 Ark. 17, 


14 SW 383; Lewis v. Topsico, 201 Iil. 
320, 66 NE 276; Burson y. Dosser, 1 


Heisk. (Tenn.) 754; Long v. Gran- 
berry, 2 Tenn. Ch. 85; Shaffer v. 
Shaffer, 51 W. Va. 126, 41 SE 166; 


Lorentz v. Lorentz, 32 W. Va. 556, 9 
SE 886. See Quick v. Lilly, 3 N. J. 
Hq. 255, (where leave was granted 
although the eontrolling effect of 
the new evidence offered might de- 
pend upon collateral proof concern: 
ing its reliability, the court saying 
that it was improper to go into the 
merits of the case on the hearing of 
the petition).. 4 

35. Raynolds v. Florida Cent., etc., 
R. Co., 42, Fla. 387, 28 S 861 [aff 
183° Us 'S. 471, 22 (SCt. 176,'46 L. ed. 
283]; Bush v. Madeira, 14 B. Mon. 
(Ky.) 212; McGuire v. Gallagher, 95 
Tenn. 349, 32 SW 209. 

86. Ark.—Long y. Long, 104 Ark. 
562, 149 SW 662. 

D. C.—Noble v. Crane, 40 App. 64. 

Fla.—Reynolds v. Florida Cent., 
ete, RisCo.,| 42 Ma..1387, 2848S 361 
faff 2183 9U;Sic4715 22) SC& hiT6, 46 
L. ed. 283]; Owens v. Forbes, 9 Fla. 
325. 

Ill.—Lewis v. Topsico, 201 Ill. 320, 
66 NE 276. 

Ind.—Jenkins vy. Prewitt, 5 Blackf. 


Tis 
Ky.—Bush v. Madeira, 14 B. Mon. 
212. 


Tenn.—McGuire v. Gallagher, 95 
Tenn. 349, 32 SW 209; Burson v. 
Dosser, 1 Heisk. 754. 

W. Va.—Wethered v. Elliott, 45 


Wi. Va. 4386, 32 (SH, 209; . Dingess’ v. 
Marcum, 41 W. Va. 757, 24 SE 624. 

37. Greer v. Turner, 47 Ark. 17, 
14 SW 388; Lewis v. Topsico, 201 Ill. 
320, 66 NE 276; Burson v. Dosser, 1 
Heisk. (Tenn.) 754; Long v. Granber- 
ry, 2 Tenn. Ch. 85; Shaffer v. Shaffer, 
51 W. Va. 126, 41 SE 166; Lorentz v. 
Lorentz, 32 W. Va. 556, 9 SE 386: 
See Barnett v. Smith, 5 Call (9 Va.) 
98, 102 (where Roane, J., said: “As 
the relevency of the new matter is 
generally well considered by the 
court [on the petition for leave], it 
rarely becomes necessary to demur 
for that cause especially, as 
without a protestation, it might be 
deemed to admit the truth of the al- 
leged matter’). 

88. Dexter v. Arnold, 7 F. Cas. No. 
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Rights of Third Persons. Rights 


of third persons accruing after the decree, if cog- 
nizable at all, should be presented by some affirma- 
tive pleading bringing in the new parties.‘ 
defense of imnocent purchaser must be pleaded.*® 
Indeed, since a purchaser under the decree, who was 
not a party to the original suit, is not a proper 
party to the bill of review,?® his rights cannot be 
litigated on a strict bill of review,‘? although the 
court may consider them, where they appear in the 
record, as bearing upon the question as to what 
relief should be granted to plaintiff.4s 

[§ 915] n. Hearing—(1) In General. The ques- 
tions open for consideration on the hearing of a bill 
of review largely depend of course upon the scope 
of the bill,*® the grounds alleged,®° and the defenses 
The equities of the case are open and 
the bill may be dismissed for lack thereof.52. Amend- 
ments of the bill are allowed as in other eases.°3 
Questions affecting only parties who have acqui- 
esced in the decree and have appeared in its sup- 
port will not be considered.** 


The 


On Bill for Error Apparent. The 


usual defense to a bill for error apparent is a de- 


3,856, 5 Mason 303; U. S. v. Sam- 
peryac,, (271. F.oiCas." Nos 1, 16)216a, 
Hempst. 118 [aff 7 Pet. 222, 8 L. ed. 
665]; Reynolds v. Florida Cent., etc., 
R. Co., 42 Fla. 387, 28 S 861 [aff 183 
US. 471, 22) SCt-176, 46 Tived: 2s3ii 
Owens v. Forbes, 9 Fla. 325; Jen- 
kins v. Prewitt, 5 Blackf. (Ind.) 7. 
So. U. S. ‘ys cSamperyac. 2708: 
Cas. No. 16,216a, Hempst. 118 [aff 7 


Pet. 222, 8 L. ed. 665]. 

Decrees pro confesso see infra 
§ 937 et sem 

40. Barnett v. Smith, 5 Call (9 
Va.) 98. ‘ 

41. Barnett v. Smith, 5 Call (9 
Va.) 98, 106 (where Carrington, J., 
said: “When new. matter is alleged 
in the bill, I think it better to an- 
swer than demur; because a de- 


murrer admits the new matter, and 
may endanger the cause, whereas, 
by answering to the new matter, and 
insisting on the decree, the defendant 
avoids the danger of admitting the 
allegations of the bill, and has like- 
wise the benefit of the decree’’). © 


42. Barnett v. Smith, 5 Call. (9 
Va.) 98. But see Craufurd v. Smith, 
93 Va. 638, 23 SEH 235, 25 SH 657 


(holding that the newly discovered 
character of the evidence is conclu- 
Sively settled by the leave to file 
the bill). And see supra text and 
notes 30, 381. 

43. Pomeroy v. Noud, 145 Mich. 
37, 108 NW 498. 

44. Mickle v. Maxfield, 42 Mich. 
304, 3 NW 961. 

45. Livingston v. Noe, 1 Lea 
(Tenn.) 55. 

Protection of innocent purchasers 
see infra § 921. . i 


46. See supra § 890. 

47. Gies v. Green, 42 Mich. 107, 
3 NW 283. 

48. See infra § 921 text and note 
HS. 

49. See supra § 897. 

59. See supra §§ 899-903. 

51. See supra §§ 904-914, 

52reGullett? vVegebloush; = to Blackt: 
(ind.) 52. 

53. Forman vy. Stickney, 77 IIl. 


575; Gardner v. Emerson, 40 Ill. 296; 
Law v. Law, 55 W. Va. 4, 46 SE 
CSite 

{a] An amendment changing the 
bill to an original bill for fraud 
should be allowed where the bill as 
amended would be sustained. Law v. 
Law, 55 W. Va. 4, 46 SH 697. 

Amendment to obviate objection 
of lack of leave see supra § 909. 


54. Landram v. Jordan, 25 App. 
Da (Gin 291s Vath 2036.) Sind6).27 .SCt 
Lin 5d - ed. 88]. 

Waiver see supra § 899 text and 
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murrer or its equivalent.°> The issue thus raised 
is a question of law, similar to the issue on a joinder 
in error on appeal.®® The question thus presented 
is whether, taking everything stated in the record 
as true, excluding the evidence, the decree is sup- 
ported by the record.®’ Otherwise stated, the ques- 
tion is whether upon the whole record the decree 
should be reversed for the errors complained ovf,°® 
and since error, in order to constitute ground for 
the bill, must be prejudicial to plaintiff,>® defendant 
may look into every part of the decree and record 
assailed, and insist that, upon the whole of it, equity 
has been done.®® All the-presumptions are in favor 
of the correctness of the decree assailed,*t and the 
burden of showing error is on plaintiff.°? Only 
those errors will be considered which are specified 
in the bill of review.°* Affidavits cannet be re- 
ceived in support of a motion to strike the bill from 
the files.*4 

[§ 917] (3) On Bill for New Matter. By the 
weight of authority the matters determined on the 
hearing of the petition to file a bill of review on 
the ground of newly discovered evidence are open 
for reconsideration on the hearimg on the bill.® 
When a rehearing is granted,®* it is had on the bill 
of review and the original cause together,®’ the 
usual presumptions being indulged in favor of the 
decree assailed,°> and the burden of proof being 
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on plaintiff in the bill of review to establish its 
allegations,®® and to overcome defendant’s answer 
by such evidence as is required in other cases.’° 

Jury trial. Issues of fact may be referred to a 
ury.’ 

Where the pill is taken pro confesso its allega- 
tions are admitted,’? as in other cases.7% 

On a motion to strike a bill for newly discovered 
evidence, affidavits may be received in aid of the 
motion.‘ 

[§ 918] o. Relief and Decree—-(1) In General. 
The relief granted on a bill of review is of course 
circumscribed by the pleadings*® and the scope of 
the hearing as defined thereby.’® Generally the 
action of the court upon a bill for error apparent 
disposes of the case.77 If a demurrer is sustained, 
the original decree is thereby affirmed and the bill 
of review will be dismissed,‘® unless an.amendment 
is allowed.7® On the other hand, since generally the 
only issue on a bill for error is one of law,®° where 
the bill is sustained the decree is. thereupon 
opened,®! and the court may proceed to reverse it 
without further hearing,** and to render such decree 
as should have been rendered in the first instanee.** 
This is the usual course on such a bill.8* But after 
the decree is opened the court may, for sufficient 
cause, allow the parties to proceed as upon a re- 
hearing,®° and it has been held that the original bill 


rg§ 916-918 


notes 60-67; §900 text and notes| which occurred at and after the trial, 79. Gardner vy. Emerson, 40 Ill. 
41-48, but which were omitted from the! 296. 
55: See.supra § 905. record, it was proper to admit evi- 80. See supra § 916 text and notes 
56. Richardson v. Howk, 45 Ind. | dence of such omitted matters. Mul-| 55, 56. 
451; Payne v. Beech, 2 Tenn. Ch.|rey v. Carberry, 207 Mass. 390, 93 81. Guerry v. Perryman, 12 Ga. 
708. And see supra sig text and | NE 796. 14; Carey v. Giles, 10 Ga. 9; Forman 
notes 77, 12 68. Kidd v. Prince, (Tex. Civ. A.) | v. Stickney, 77 Ill. 575; Emnochs v. 
Appellate ‘review see Appeal and/]182 SW 725. Harrelson, 57 Miss. 465. 
Error § 2565 [a] Grounds of relief.—Where [a] Amendment after demurrer 
57s Enochs Vv. Harrelson, 57 Miss. |] several grounds of relicf are alleged | overruled.—The court, in its discre- 
465. in the original bill, it will be pre-|tion, may allow an amendment to a 
58. Goldsby v. Goldsby, 67 Ala.|sumed on a bill of review that the! bill of review after a demurrer to 
560; Aholtz v. Durfee, 122 Ill. 286,| decree was based on the ground, if|it is overruled. Forman vy. Stick- 
13 NE 645; Garbade v. Frazier, 42]any, on which it can legally stand.|ney, 77 Ill. 575. 
Or. 384, 71 P 136; Garten v. Layton, | Kidd v. Prince, (Tex. Civ. A.) 182 82. D. C.—FPerkins vy. Tyrer, 24 
76 W. Va. 638, 84 SE 1058; Dunn v.|SW 725. App. 447. 
Renick, 40 W. Va. 349, 22 SE 66; Mid- On bill for error apparent see Ga.—Guerry v. Perryman, 12 Ga. 
dleton v. Selby, 19 W. Va. 167. Andj|supra § 916 text and notes 61-62. 14. 
see supra §§ 900, 905. 69. McMicken y. Perin, 22 How. Ill.—Joest v. Adel, 209 Ill. 432, 70 
59. See supra §900 text and/(U. S.) 282, 16 L. ed. 259; Minor v.| NE 638; Bruschke v. Der Nord Chi- 
notes 8-10, ; Minor, 204 Pa. 199, 53 A 765; Bar-| cago Schuetzen Verein, 145 Ill. 433, 34 
60. Gilchrist v. Buie, 21 N. C.| nett v. Smith, 5 Call (9 Va.) 98. NE 417; Forman v. Stickney, 77 Ill. 
246. 3 70. In re Kachline, 7 Pa. Super. | 575. 
61. Ala.—Winkleman v. White, |163; Cremer’s Est., 13 Phila. (Pa.) Miss.—Enochs y. Harrelson, 57 
147 Ala. 481, 42 S 411; Jordan v. | 253. Miss. 465. 


Hardie, 131 Ala. 72, 31 S 504; Golds- 
by v. Goldsby, 67 Ala. 560; George v. 
George, 67 Ala. 192. 

Ark.—Price v. Notrebe, 17 Ark. 45. 

Or.—Garbade v. Frazier, 42 Or. 384, 
ek, 136: 

Va.—Quarrier v. Carter, 4 Hen. & 
M. (14 Va.) 242. 

W. Va.—Garten v. Layton, 76 W. 
Va. 63, 84 SE 1058. 

62. Branstetter v. Branstetter, 130 
Ark. 301, 197 SW 688; Garbade v. 
Frazier, 42 Or. 384, 71 P 136; Quar- 
rier v. Carter, 4 Hen. & M. (14 Va.) 
242. 

Sufficiency of bill see supra § 897. 

63. Burgess v. Pope, 92 Ill. 255; 
Glover v. Jones, 95 Me. 3038, 49 A 
1104; Billingslea v. Baldwin, 23 Md. 
85; Livingston v. Noe, 1 Lea (Tenn.) 
55. See also supra § 897 text and 
note 85. 

64. Griswold v. Heinroth, 154 Ill. 
4 


65. See supra § 913. 

66. See infra § 918 text and notes 
85-88. 

67. McCall v. McCurdy, 69 Ala. 65; 
Mulrey v. Carberry, 207 Mass. 390, 
93 NE 796; Payne v. Beech, 2 Tenn. 
Ch. 708. 

[a] Evidence of what occurred at 
original hearing.—On a bill of review 
based on the ground that the decree 
was erroneous because of matters 


Weight of answer as evidence see 
supra § 704 

71. U.S. v. Samperyac, 27 F. Cas. 
No. 16,216a, Hempst. 118 [aff 7 Pet. 
222, 8 L. ed. 665]; Elliott v. Balcom, 
11 Gray (Mass.), 286. 

Submission of issues to jury gen- 
erally see supra § 721 et seq. 

72. U.S. v. Samperyac, 27 F. Cas. 
No. 16,216a, Hempst. 118 [aff 7 Pet. 
222, 8 L. ed. 665]. 

73. See infra § 944. 

74. Griswold v. Heinroth, 154 Ill. 
Ars 1:24, 

75. See supra §§ 897, 904-914. 

Relief in relation xe pleadings gen- 
erally see supra §8 

76. Adamski v. ss a 170 Til. 
373, 48 NE 951. See supra §§ 915-917. 

77. Burson v. Dosser, 1 Heisk. 
(Tenn.) 754. 

78. Ill—Adamski v. Wieczorek, 
170 Ill. 378, 48 NE 951; Axtell v. 
Pulsifer, 155 Ill. 141, 89 NE 615. 
fen ae v. Howk, 45 Ind. 
Seo pcs v. McClanahan, Hard. 

N. Y.—Webb v. Pell, 3 Paige 368. 

Eng.—Denny v. Filmer, 2 Ch. Cas. 
133, 22 Reprint 881, 1 Vern. Ch. 135, 
23 Reprint 369; Woots v. Tucker, 2 
Vern. Ch. 120, 28 Reprint 686; Pitt 
v. Arglass, 1 Vern. Ch. 441, 23> Re- 
print 572. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Miss. 465 


Va.—Goolsby v. St. John, 25 Gratt. 
(66 Va.) 146. 

W. Va.—Harrison vy. Harman, 80 
W. Va. 68, 92 SE 460; Kanawha Oil 
etc., Co. v. Wenner, 71 W. Va. 477, 
76 SE 893, 48 LRANS 559. 

Eng.—Cook y. Bamfield, 3 Swanst. 
607, 36 Reprint 993. 

83. ‘ 
App. 447. 

Ga.—Carey v. Giles, 10 Ga. 9. 
Ces v. Howk, 45 Ind. 

Miss.—Enochs vy. Harrelson, 57 

Va.—Goolsby v. St. John, 25 Gratt. 
(66 Va.) 146. 

W. Va.—MclIlwaine y. Fielder, 76 
W. Va. 111, 85 SE 548; Kanawha Oil, 
etc., Co. v. Wenner, 71 W. Va. 477, 
rat 893, 43 LRANS 559. 

a 


to proceed at once, without a rehear- 
ing, to reform the decree. Perkins v. 
Tyrer, 24 App. (D. C.) 447; Carey v- 
Giles, 10 Ga. 9; Enochs v. Harrelson, 
57 Miss. 465. 

84. Richardson v. Howk, 45 Ind. 
ns Enochs v. Harrelson, 57 Miss. 


85. Adamski v. Wieczorek, 170 Ill. — 


373, 48 NE 951; Enochs v. Harrelson, 


57 Miss. 465; Handy v. Cobb, 44 Miss. — 
699; Kenner v. Smith, 8 Yerg. (Tenn.) ~ 


C.—Perkins vy. Tyrer, 24 


Where the error goes to the <j 
right to maintain the bill it is proper © 


§§ 918-921] | 
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may be amended and the cause be allowed to pro- 
ceed thereon as amended,®* and that defendant in 
the original cause may be allowed to interpose a 
defense which accrued after the filing of his answer 
but before decree therein.87 Where a demurrer to 
a bill for newly discovered evidence is overruled, 
defendant is required to answer,’8 and the cause is 
heard on the bill of review and the original bill to- 
gether.8® A decree will not be absolutely annulled 
on a bill of review except for some matter going to 
its very foundation.®®. Similarly, as a rule the de- 
cree will be reversed only to the extent that it 
injuriously affects the interests of a party right- 
fully complaining.®t In other respects the former 
decree will be allowed to remain in full force and 
effect.°? But where the decree is fatally defective 
the reversal on the bill of review goes to the whole 
cause and absolutely vacates the former decree.%? 
Where the decree is joint, a reversal as to one party 
operates as to all.°* It seems that on a bill of re- 
view a decree may be opened on conditions prece- 
dent, the bill to stand dismissed, and the former 
decree affirmed on nonperformance of such condi- 
tions.°® A dismissal for laches will be without prej- 
udice to the rights of plaintiff under or notwith- 
standing the original decree.*® 

[§ 919] (2) Stay of Former Proceedings. The 


206; Payne v. Beech, 2 Tenn. Ch. 708;)plainant and let 
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it stand as to a 
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filing of a bill of review does not in and of itself 
operate as a suspension of the decree or prevent the 
execution thereof.°* But the court may grant a 
stay °* by injunction °° or by mere order. Only the 
court in which the bill is pending can grant the 
stay.” Ordinarily the’ stay will not be granted ex- 
cept upon security given.*? It may be refused on 
account of plaintiff’s laches. Where the bill of re- 
view is dismissed the stay thereupon ceases to op- 
erate.® 

[§ 920] (3) Restitution. Where the original 
decree has been performed or executed, restitution 
may be ordered as an incident to full relief under 
the bill of review, so as to place the parties as near- 
ly as possible in the position they formerly occu- 
pied.° Thus money paid under the decree may be 
ordered to be repaid,’ or the restoration of an obli- 
gation executed under the decree may be ordered,’ 
or, subject to the rights of innocent purchasers,? a 
conveyance made pursuant to the decree may be ean- 
celed.t? The bill of course must be sufficient to au- 
thorize such relief.1! . 

[§ 921] (4) Rights of Third Persons. It has: 
been held that a person acquiring an interest in the 
subject matter of a suit after decree therein, takes 
his title subject to the contingency of a reversal on 
a bill of review subsequently filed? Generally, 


all the issues in the original suit 


Catterall v. Purchase, t Atk. 290, 26 
Reprint 186. But see McIlwaine v. 
Fielder, 76 W. Va. 111, 85 SE 548 
(holding that on a bill for error ap- 
parent the case cannot be reopened 
for a general rehearing). 


86. Perkins v. Tyrer, 24 App. (D. 
C.) 447; Prentis v. Paisley, 25 Fla. 
927, 7S 56, 7 LRA 640. 

87. Payne v. Beech, 2 Tenn. Ch. 
708. 

[a] MDlustration.—After a decree 


| has been set aside for error appar- 


ent upon bill by defendant, upon 
proper proceeding he may rely, as 
a defense to a personal decree against 
him, upon a discharge in bankruptcy 
obtained after the filing of his answer 
jin the original cause and before the 
rendition of the decree _ reviewed. 
Payne v. Beech, 2 Tenn. Ch. 708. 
88. Richardson v. Howk, 45 Ind. 
451; Nichols v. Nichols, 8 W. Va. 174; 
Sook v. Bamfield, 3 Swanst. 607, 36 


Reprint 93. 

g9. See supra §917 text and 
note 67. 

90. Clamorgan v. Guisse, 1 Mo. 


Bie: Waugh v. Mitchell, 21 N. C. 
10 


: 91. Ala.—Mitchel v. Hardie, 84 
Ala. 349, 4 S 182; McCall v. Mc- 
Curdy, 69 Ala. 65. 

Tll.—Joest v. Adel, 209 Ill. 432, 70 
NE 638. 

Ind.—Leech v. Perry, 77 Ind. 422. 

Miss.—Mercer vy. Stark, Sm. & M. 
Ch. 479. 

N. C.—Waugh v. Mitchell, 21’/N. C. 
510. 

W. Va.—MclIlwaine ie v. Fielder, 
76 W. Va. 111, 85 SE 548. 

92. Mitchel v. Hardie, 84 Ala. 349, 
48S 182. 3 

[a] Parties not entitled to a Yre- 


‘view cannot claim the benefit of a 


decree sustaining the bill of review. 
Mitchel v. Hardie, 84 Ala. 349, 4 S 
182. 

93. Smith v. Butler, 15 App. (D. 
(@.)' 345; Carey v. Giles, 10 Ga. Ch 
fnochs v- Harrelson, 57 Miss. 465. ° 

[a] Void decree. — Where it is 
(claimed in a bill of review that a 
(decree for the sale of real estate 
'in a partition suit is void for the 
reason that defendant in the orig- 
jinal suit set up a claim to the prop- 
erty adverse to complainant in the 
( 
( 


original bill, fhe court, under the bill 
of review, cannot set aside the de- 
(eree as against the original com- 


purchaser of the property at a sale 
under the decree, and direct that the 
fund realized from the sale be held 
as a trust fund for complainant. in 
the bill of review, since, under the 
bill of review, the question is whether 
the decree is void for want of juris- 


diction, and not whether it was er- 
roneous. Smith vy. Butler, 15 App. 
(De (CH 345. 


94. Johnson vy. Ludwick, 58 W. Va. 
464, 52 SE 489. See also generally 
Appeal and Error § 3218. 

95. Dewey v. Stratton, 114 Fed. 
179, 52 CCA 135 (original bill based 
on accident, mistake and surprise). 

[a] Conditions concerning answer. 
—A condition requiring the filing of 
a full and sufficient answer in the 
original cause is a condition subse- 
quent, the performance of which can 
be passed on only in the suit in 
which it is filed, and hence the bill 
of review cannot be dismissed on the 
ground that such answer is insuf- 
ficient. Dewey v. Stratton, 114 Fed. 
179, 52: CCA 135. 


96. McGowan v. Elroy, 28 App. 
(D4!) 1188. 

97. Ala.—Ashford v. Patton, 70 
Ala. 479. 


Ill.— Manufacturers’ Paper Co. v. 
Lindblom, 68 Ill. A. 539. 

Md.—Burch v. Scott, 1 Gill & J. 
393, 1 Bland 112. 

N. C.—Kenon y. Williamson, 2 N. 
@y1350: 

Eng.—Williams v. Mellish, 1 Vern. 
Ch. 117 note, 23 Reprint 354. 

Performance of decree as condition 
to cent to maintain bill see supra 
§ 895. 

98. Ala.—Cochran v. Rison, 20 
Ala. 463; Hogan v. Davis, 3 Ala. 70. 

Ga.—Bennett v. Brown, 56 Ga. 216. 

Miss.—Denson v. Denson, 33 Miss. 
560. 

Oh.—Way v. Hillier, 16 Oh. 105. 

Va.—Sutherland v. Gent, 111 Va. 
511, 69 SE 340. 

99. Bennett v. Brown, 56 Ga. 216; 
Sutherland v. Gent, 111 Va. 511, 69 
SE 340. But see Manufacturers’ Pa- 
per Co. Lindblom, 68 Ill. A. 539 
(holding that, as a mere order of 
stay will protect the rights of the 
parties, an injunction is improper). 

[a] Effect of injunction—Where 
a bill of review is filed to review a 
decree on the ground of newly dis- 
covered evidence, and a decree grant- 
ing an injunction is entered thereon, 


are set aside and left undetermined 
to await final action on the bill of 
review, and cannot be pleaded as res. 


judicata. Sutherland v. Gent, 111 Va. 
511, 69 SE 340. 

1. Manufacturers’ Paper Co. v. 
Lindblom, 68 Ill. A. 539. 

2. Way v. Hillier, 16 Oh. 105. 

3. Manufacturers’ Paper Co. v. 
Lindblom, 68 Ill. A. 539; Burch v. 


Scott, 1 Gill & J. (Md.) 393; Denson 
v. Denson, 33 Miss. 560. 

4. Manufacturers’ Paper Co. 
Lindblom, 68 Ill. A. 539. 

[a] MTlustration.—For a party 
having irregular notice of hearing 
on his demurrer to pay no attention 
thereto or to the order entered in 
pursuance of it, or to any Subsequent 
proceedings in the suit, or to a de- 
cree entered therein until two years 
after such notice, is such laches on 
his part as will prevent a stay of 
proceedings under the decree pend- 
ing hearing on a bill ‘of review. 
Manufacturers’ Paper Co. y. Lind- 
blom, 68 Ill. A. 539. 

5. Hogan v. Davis, 3 Ala. 70. 

6. U. S. Bank v. Ritchie, 8 Pet. 
(U. S.) 128, 8 L. ed. 890; Peirce v. 
Graham, 85 Va. 227, 7 SE 189; Ka- 
nawha Hardwood Co. v. Evans, 65 W. 
Va. 622, 64 SE 917. 

7 Miller v. Clark, 52 Fed. 900 
{app dism 149 U. S. 770 mem, 13 SCt 
1045 mem, 37 L. ed. 960 mem]; Nelson 
v. Suddarth, 1 Hen. & M. (11 Va.) 
eed Cary v. Macon, 4 Call (8 Va.) 
60 


[a] Costs (1) will not be ordered 
to be repaid except upon a strict legal 
right to such restitution. Miller v. 
Clark, 52 Fed. 900 [app dism 149 U. 
S. 770 mem, 13 SCt 1045 mem, 37 L. 
ed. 960 mem]. (2) Costs paid under 
a mandate of the appellate court will 
not be ordered to be repaid. Miller 
v. Clark, supra. 

8. Nelson v. Suddarth, i Hen. & 
M. (11 Va.) 350. 

9. See infra § 921. 

10. U. S. Bank v. Ritchie, 8 Pet. 
(U.28S:)7128,. 8) Li. ed. 890; 

11. See supra § 897. 

12. Harl v. Couch, 3 Mete. (Ky.) 
450; Debell -v. Foxworthy, 9 B. Mon. 
(Ky.) 228; Clarey v. Marshall, 4 Dana 


v. 


(Ky.) 95; Cook vy. French, 96 Mich. 
525, 566 NW 101. ; 
{a] Dlustrations.—(1) Reversal, 


on a bill of review, of a decree for 
specific performance, reaches’ the 
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however, it is held that no relief will be given on a 
bill of review which will affect the rights of inno- 
cent third parties who have acquired interests under 
the decree.1? The bill of review is not regarded as 
a continuation of the original suit for the purposes 
of the doctrine of lis pendens,1* and hence a subse- 
quent bill of review and a reversal thereon will not 
affect intervening rights,'®> as where, before the bill 
of review is filed, a party conveys to a third person 
a title which was established by the decree +® or 
which was vested in him by, or pursuant to, the de- 
eree.? As to the rights of a purchaser at a sale 
under a decree, the rule applicable to judicial sales 
in general 1® applies, and where such purchaser was 
not a party to the original suit he will not be affect- 
ed by the subsequent reversal of the decree.1® This 
rule does not protect purchasers who were parties 
to the original suit.?° 

[§.922] (5) Form of Decree. The decree 
should first grant leave to reopen and review the 
former decree, and then by proper orders indicate 
to what extent, if any, the rights and interests of 
the parties should be affected by such review.?1 The 
findings of the court should point out distinetly the 
parts of the former decree found incorrect, and 
should state clearly the several corrections and re- 
visions to be made.??, The decree should be such as 
an appellate court would have rendered.2* And 


title of an intervening purchaser Ill.—Dingledine 
from plaintiff. Debell v. Foxworthy, | Ill. 280. 
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where the case is one on which an appellate court. 
would render such a decree as should have been ren- 
dered by the trial court, only one decree disposing 
of the whole cause should be rendered on the bill 
of review.24 The decree should be entitled in the 
original cause.?° 

[§ 923] (6) Costs. Although costs in equity are 
usually taxed in favor of the prevailing party,?° 
the court nevertheless has a large discretion in the 
matter,?7 and on sustaining a bill of review may 
deny costs to plaintiff therein,?® ox may, it seems, 
condition the opening of the decree upon the pay-. 
ment of costs.?9 

[§ 924] p. Review of Decree on Bill of Review. 
Generally, an appeal does not lie from, or to, an or- 
der or decree on a bill of review, merely opening the 
former decree, but does lie where a final decree dis- 
posing of the cause has been rendered.*? <A decree 
on a hill of review cannot be attacked by motion on 
grounds determined by the decree of reversal ;*? but 
the decree may be reviewed on a petition for a re- 
hearing.*? Whether a bill of review will lie after 
the decision on a former bill of review involves a 
distinction as to the character of the decree on the 
first bill.2° It is settled that a bill of review will 
not lie after the affirmance of the original decree on 
a prior bill of review.2* As to whether a bill of 
review will lie to review a decree of reversal entered 


vy. Hershman, 53|of record, the court enters a new 
decree, it is immaterial that it is 


9 B. Mon. (Ky.) 228; Clarey v. Mar- 
shall, 4 Dana (Ky.) 95. (2) Where 
a mortgage is canceled in a suit by 
the owner of the land, a purchaser 
from such owner is not protected as 
against the subsequent reversal of 
such decree on a bill of review. Cook 
v. French, 96 Mich. 525, 56 NW 101. 

13. Dingledine v. Hershman, 53 Ill. 
280; Anderson vy. Ammonett, 9 Lea 
(Tenn.) 1; Livingston v. Noe, 1 Lea 
(Tenn.) 55. See Hopkins v. Hebard, 
194 Fed. 301, 114 CCA 261 [aff 235 
TSA 28 Vio DANCE, 263,09. Ly Hed. yada) 
(holding that it was proper to deny 
leave to file a bill based on newly 
discovered evidence, where plaintiff 
was a speculative purchaser from 
one of the parties and defendant 
was a bona fide purchaser from an- 
other, but expressly pretermitting 
any holding to the effect that relief 
could not in any case be granted 
as against a bona fide purchaser). 

Leave to file bill as affected by 
rights of third persons see supra 
§ 894 note 14 [hb]. 

Pleading interests of third parties 
see supra § 914. 

14. See supra § 886. 

15. Lee County v. Rogers, 7 Wall. 
(U. S.) 181,.19 L. ed. 160. 

{a] Mlustration.—A decree in a 
bill of review reversing a prior de- 
cree sustaining the validity of mu- 
nicipal bonds did not affect inter- 
mediate bona fide purchasers of such 
bonds. Lee County v. Rogers, 7 Wall. 
QUES) 281, 49. .1.,ed..160. 

Original bill to vacate decree as 
affecting rights of third persons 
see infra § 936 text and notes 59-70. 

16. Rector v. Fitzgerald, 59 Fed. 
$08, 8 CCA 277 [app dism 17 SCt 998 
mem, 41 L. ed. 1178 mem]; Ludlow 
v. Kidd, 3 Oh. 541; Travis v. Sitz,-135 
Tenn. 156, 185 SW 1075, LRA1917A 
671; Anderson y. Ammonett, 9 Lea 
(Tenn.) 1. ; 

17...) Ohio, River... RB. (Co. “v.’ Fisher, 
115 Fed. 929,.53 CCA 411;"Perkins y: 
Pralzeraff, 60° Wa Va. 120, b8sS Hh) 93: 

18. See Appeal and Error § 3251; 
Executions [17 Cyc 13809]; Judicial 
Sales [24 Cye 61-66]. 

19. U. S.—Rector v. Fitzgerald, 59 
Fed. 808, 8 CCA 277 [app dism 17 SCt 
998 mem, 41 L. ed. 1178 mem]. 


Ky.—Clarey v. Marshall, 4 Dana 95. 

Oh.—Ludlow v. Kidd, 3 Oh. 541. 

Tenn.—Doraldson v. Nealis, 108 
Tenn. 638, 69 SW 732; Anderson v. 
Ammonett, 9 Lea 1; Livingston v. 
Noe, 1 Lea 55; Winchester v. Win- 
chester, 1 Head 460. 

W. Va.—Dunfee v. Childs, 59 W. 
Va. 225, 53 SE 209. 

20. U.S. Bank v. Ritchie, 8 Pet. 
(U. S.) 128, 8 L.. ed. 890; Forman v. 
Stickney, 77 Ill. 575; Peirce vy. Gra- 
ham, 85 Va: 227, 7 SE 189; Harrison 
v. Harman, 80 W. Va. 68, 92 SE 460. 
See generally Judicial Sales [24 Cyc 
66]. 

[a] Purchaser from party pur- 
chasey.—Where a party to the suit 
purchases at the sale under the de- 
cree, a purchaser from him is pro- 
tected. Dunfee y. Childs, 59 W. Va. 
225, 53 SE 209. 

21.: Joest v. Adel, 209 Ill. 432, 70 
NE 638, 639; Adamski v. Wieczorek, 
LiOw Tl 378) -48° NEVS5L. 

{a] Diustration—wWhere a bill 
was filed in part for the purpose of 
reviewing and setting aside a former 
assignment of dower, and homestead 
to defendant, and also for partition, 
it was error for the court, without 
entering any order, to reopen the for- 
mer decree and, without disposing of 
defendant’s homestead and dower 
rights so previously assigned, to pro- 
ceed to review the former proceed- 
ings and decree of partition. Joest 
vy. Adel, 209 Ill. 432, 70 NE 638. 

22. Jones’ vy. Parker, 67 Tex. 76, 
3 SW 222. 

23. Goolsby v. St. John, 25 Gratt. 
(66 Va.) 146. 

24. Ga.—Carey v. Giles, 10 Ga. 9. 
Pr eA eat sane v. Howk, 45 Ind. 

Miss.—Enochs_ v. 
Miss. 465. 

Va.—Goolsby v. St. John, 25 Gratt. 
(66 Va.) 146. 

W. Va.—MclIlwaine v. Fielder, 76 
W. Va. 111, 85 SE 548, 549; Kanawha 
Oil, ete., Co. v. Wenner, 71 W. Va. 
477, 76 SE 893, 43 LRANS* 559. 

25. Kanawha Oil, etc., Co. v. Wen- 
ner, 71. W.,: Va. 47%,, 76. SH. 8935.43 
LRANS 559. 

[a] Effect of improper title.— 
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entitled after the manner of the bill 
of review, it being nevertheless a de- 
cree in the original suit. Kanawha 
Oil, etc., Co. v. Wenner, 71 W. Va. 
477, 76. SE 8938, 48 LRANS 559. 

26. See Costs § 23. 

27. See Costs § 22. 

28. Miller v. Clark, 52 Fed. 900 
[app dism 149 U. S. 770 mem, 13 SCt 
1045 mem, 37 L. ed. 960 mem]; 
Mickle v. Maxfield, 42 Mich. 304, 3 
NW 961; Armistead vy. Barber, 82 
Miss.. 788, 35S 199. 

Restitution of costs of original 
suit see supra § 920 note 7 [al]. 

29. See Dewey v. Stratton, 114 
Fed. .179, .52,,.CCA 135 (original. bill 
to open a decree for accident, mis- 
take, and surprise). 

Security for costs see supra § 896. 

30. See Appeal and Error § 393. 

Appealability of rulings on- de- 
murrers see Appeal and Error § 312. 

31. Jones v. Zollicoffer, 4 N. C. 45. 

32. Jones v. Zollicoffer, 4 N. C. 45. 

Rehearing generally see supra 
§ 872 et seq. 

83. Coen v. Funk, 26 Ind. 289; 
Longworth v. Sturges, 6 Oh. St. 143; 
Strader v. Byrd, 7 Oh. 184;. Story 
Kq. Pl. (10th ed) § 418. 

Second application for leave to file 
pill see supra § 894 text and note 20. 
son Ind.—Coen y. Funk, 26 Ind. 
289. 

Sas hie A v. McClanahan, Hard. 
Fide casapeee SITS v. Smith, 12 Miss. 


Oh.—Longworth vy. Sturges, 6 Oh. 
St. 143; Strader v. Byrd, 7 Oh. 184. 

Eng.—Denny v. Filmer, 2 Ch. Cas. 
133, 22 Reprint 881, 1 Vern. Ch. 135, 
23 Reprint 369; Pitt v.. Arglass, lL 
Vern. Ch, 441, 23 Reprint 572; Story 
Eq. Pl. (10th ed) § 418. 

See Huntington v. Little Rock, ete., 
R.' Co., 16 -Fed..:906; 3, McCrary 581 
[aff 120 U. S. 97, 7 SCt 469, 30 L. ed. 
588] (holding that, after affirmance 
of a decree dismissing a bill of re- 
view the remedies of plaintiff therein 
in the cause were exhausted, the 
remedy, if any, being by way of or- 
iginal bill for relief not inconsistent 
with the former decree). 

{a] Reason of rule.—‘‘There 


| Where, on a bill of review for error | should be an end to litigation some- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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on a bill of review, there is at least some doubt.?5 
Writers on chancery practice of high authority have 
consistently declared that a bill of review lies in 
such a ease,*° and this rule has also been judicially 
declared.**. But as thus broadly stated, without ret- 
erence to the finality of the decree of reversal, the 
rule has been strongly eriticized and declared un- 
sound.*® This objection to the rule in question is 
removed where a rehearing has been had after the 
reversal and a final decree entered,*®® or where the 
decree of reversal itself disposes of the whole cause 
and is thus final.4° Dismissal of a bill of review 
jor lack of jurisdiction in the court in which it is 
filed will not bar a second bill in the court having 
jurisdiction ;*4 but it has been held that where the 
bill is dismissed and a motion to file another is de- 
nied, no further bill will be allowed.#2 

[§ 925] 4. On Original Bill—a. In General. It 
has been broadly declared that a decree can never 
be impeached by an original bill.4? But the con- 
trary is settled beyond all doubt.4¢ <A bill to im- 


‘peach a decree on account of matters not involved 


in, or covered by, the decree but which relate to its 
validity or to a party’s right to claim any benefit 
thereunder is an original bill in the nature of a 
bill of review,*® and is thus distinguished from a 
bill of review which seeks to review a decree for 
error therein or on matters covered thereby.*® It is 
most frequently characterized by the grounds on 
which the former decree is attacked,‘? and thus 


EQUITY 
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again is distinguished from a bill of review.*8 The 
distinction between these two classes of bills is 
somewhat nice,*®? and the terms ‘‘bill of review’’ 
and ‘‘bill in the nature of a bill of review,’’ are 
frequently used interchangeably,®® but the distine- 
tion exists,’ and considerable confusion might be 
avoided by a close adherence to the proper termi- 
nology.®* Of course the distinction may be abol- 
ished by statute, and a so-called bill of review may 
thus be authorized where formerly an original bill 
in the nature of a bill of review would have been 
necessary,°* or, vice versa, an original bill may be 
made to serve the purpose of a bill of review,®* but 
the substantial distinction remains.5> Even where 
the formal distinction is recognized, it is the sub- 
stance of the bill that determines what it really 
is.°° An origipal bill in the nature of a bill of re- 
view, ex vi termini, partakes of the character of a 
bill of review ;°" and to a large extent the same prin- 
ciples apply to both kinds of bills.58 It is when the 
original bill is filed in the court which rendered the 
decree that its character as being in the nature of 
a bill of review is most apparent,>® since a bill of 
review lies only in the court which rendered the 
decree,°° while an original bill to vaeate a decree 
lies in any court of general equity jurisdiction.6+ In 
a chancery sense, however, the bill is original and 
independent, like any other bill calling for the in- 
vestigation of new facts,®* this characteristic be- 
ing specifically exemplified by its freedom from the 


where, a rule the necessity of which 


is illustrated by the case at bar, and 


it could scarcely be so, if new suits 
may be brought to review the same 
judgment as often as a party may de- 
Sire, or may suppose that a new 
eause therefor has been discovered.” 
Coen v. Funk, 26 Ind. 289, 293. 

35. Longworth v. Sturges, 6 Oh. 
St. 143 (reviewing the authorities). 

36. Cooper Eq. Pl. p92; 2 Daniell 
Ch. Pl. & Pr. (6th Am. ed) .p 1579; 
Mitford Ch. Pl. p 88; Story Eq. Pl. 
(10th ed) § 418. 


37.5 Coen. v. -Funk, 26 Ind. (289; 
Strader v- Byrd, 7 Oh. 184. But see 
infra note 388 [a]. 

38. Longworth y. Sturges, 6 Oh. 
St. 143. . 

[a] Criticism of rule.—‘‘Mitford, 


in his treatise on Chancery Plead- 
ings, page 88, lays down this rule: 
‘If upon a bill of review, a decree 
has been reversed, another bill of 
review may be brought upon the de- 
eree of reversal;’ and refers to Neal 
vy. Robinson, Dick. 15, 21 Reprint 172 
and to Chan. Prac. 633. Cooper, in 
his work on Chancery, page 92, makes 
the same general remark, and refers 
to the same authorities, and to Re- 
desd. Tr. Ch. Plead. 79. Maddox, 
Story, and Adams reiterate the doc- 
trine,, and give the same references 
POLaSUpDOrt..it. ..« . lt) is believed 
. . . that the origin of the passage 
in Mitford, which is copied by many 
of the elementary writers on chan- 
cery practice, may be traced to Neal 
vy. Robinson. It is the only reported 
case referred to by any of them. In 
order to know whether the principle 
promulgated by them is sustained, 
or. was, in fact, ever announced by a 
court, we here quote from 1 Dick. 
15, 21 Reprint 172 the case in full 
as it there appears: ‘Neal v. Robin- 
son [November, 1683] (Reg. Lib. B. 
B., fol. 168) Bill of Review reheard.’ 
A case more meagerly reported can 
not, perhaps, be found. It contains 
but a simple sentence, which fails, 
eertainly, to authorize the doctrine 
in Mitford. It shows that a bill of 
review had been reheard. The court 
which had rendered or was asked to 
render a decree of reversal, we infer, 
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listened again to arguments touching 
the propriety of the reversal. That 
may have been on petition filed, or 
on re-argument ordered by the court. 
: . The case in Dickens was, doubt- 
less, of that character; the court be- 
ing satisfied that the question ought 
to be further considered. There is 
not, to our comprehension, much sim- 
ilarity between that reported decision 
and the dictum put forth in Mitford. 
No other authority has been quoted 
by Counsel, and we have not been 
able to find any bearing upon the 


point.” Longworth vy. Sturges, 6 Oh. 
St. 143,152. 

39. Longworth vy. Sturges, 6 Oh. 
St. 143. 

40. Longworth v. Sturges, 6 Oh. 
St. 148. 

Final decree on reversal see supra 

918. 
av Dodge v. Northrop, 85 Mich. 


243, 48 NW 505. 

Jurisdiction of bill see supra § 889. 

42. Johnson v. Offutt, 9 D. C. 168. 

Application for leave to file bill 
see supra § 894. : 

43. Murray. v. Murray, 5 Johns. 
Ch. (N. Y.) 60 (holding that where a 
party consented to a reference for 
an accounting after his demurrer had 
been overruled, and thereafter took 
no further part in the proceedings, 
he could not after decree reassert his 
claim in another suit); Gelston v. 
Codwise,.1 Johns. Ch. (N. Y.) 189 
(holding that on a bill to enforce a 
decree plaintiff »was not entitled to 
relief beyond the decree). 

44, See cases infra note 45. And 
see infra $§ 931-934. 

45.° U. S.—Barrow v. Hunton, 99 
ea See SOne oo Lp red-n 4 Ohne utter way. 
Iowa Water Co., 96 Fed. 777; Ral- 
ston v. Sharon, 51 Fed. 702; Osborn 
vy. Michigan Air-Line R. Co. 18 F. 
Cas. No. 10,594, 2 Flipp. 503. 

Jll.— Ernst Tosetti Brewing Co. v. 
Koehler, 200 Ill. 369, 65 NE 636 [aff 
102° Wi. A. 3397]. 

Mich.—Chapman y. Chapman, How. 
iN aan alee 

Miss.—Brown v. Wesson, 114 Miss. 
216, 74 S 831. 2 

Tenn.—Murphy v. Johnson, 107 
Tenn. 552, 64 SW 894. 


Va.—Penn v. Tucker, 114 Va. 669, 
77 SE 473; Miller v. Smoot, 86 Va. 
1050, 11 SE 983; Keran v. Trice, 75 
Va. 690. 

W. Va.—Springston vy. Morris, 47 
W. Va. 50, 34 SE 766; Manion v. 
Fahy, 11 W. Va. 482. 

46. See supra §§ 886, 899. 


47. See infra §§ 931-934. 
48. See supra § 899. 
49. Barrow v. Hunton, 99 U. S. 


80; 25.12 ed. 407. 

50. Terry v. Commercial Bank, 92 
U. S. 454, 23 L. ed. 620; Sahlgard v. 
Kennedy, 2 Fed. 295, 1 McCrary 291; 
Chicago Bldg. Soc. v. Haas, 111 Ill. 
176; Burgess v. Pope, 92 Ill. 255; 
Singleton y. Singleton, 8 B. Mon. 
(Ky.) 340; Person vy. Nevitt, 32 Miss. 


180. And see supra § 887. 

51. Barrow v. Hunton, 99 U. S. 80, 
25 L. ed. 407. 

52. See supra § 887. 

53. See supra §§ 886, 899. 

54. Smith v. Nelson, 46 Or. 1, 78 
P 740; Hilts v. Ladd, 35 Or. 2387, 58 
P .32; Crews v. Richards, 14 . Or. 
442, 13-P 67. 

55. Crews v. Richards, 14 Or. 442, 
iket 2) Maye 

56. See supra § 897; infra § 930. 


57. Hendryx v. Perkins, 114 Fed. 


801, 52 CCA 435; Osborn v. Michi- 
gan Air-Line R. Co., 18 FE. Cas, No. 
LO, 594;¢ U2: KD Des 50 Steam Wall SOnen wv. 


Schaefer, 107 Tenn. 300, 64 SW 208; 
Penn v. Tucker, 114 Va. 669, 77 SE 
473; Keran v. Trice, 75 Va. 690. 


58. Harrigan v. Peoria County, 
262 Ill. 36, 104 NE 172. 

59. Hendryx vy. Perkins, 114 Fed. 
801,52. CGA 435: 


60. See supra § 889. 
61. See infra § 926. 
62. Carey v.. Houston, ete., R. Co., 


161. Wisyos Uulb wal Ge SOL. 53i4u4 Onli eeds 
638; Arrowsmith v. Gleason, 129 U. 
S. 86, 9 SCt 2387, 32 L. ed. 630; Pacific 
Re Co. jy5 9 Mu Sssoumrl, Pach Ris COs, mae. 
U. S. 505, 4 SCt 583, 28 L. ed. 498; 
Dowagiac Mfg. Co. v. McSherry Mfg. 
Co., 155 Fed. 524, 84 CCA 38; Hen- 
dryx v. Perkins, 114 Fed. 801, 52 CCA 
435; Ritchie v. Burke, 109 Fed. 16; 
Richardson y. Loree, 94 Fed. 375, 36 
CCA 301; Ralston y. Sharon, 51 Fed. 
702; Kineaid.v. Conly, 62 N. C. 270; 
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restrictions attaching to bills of review in the mat- 


ter of conditions precedent to the 


the parties who may maintain it,°* the grounds on 
which it lhes,°* and the jurisdiction of courts other 
than the one which rendered the decree.®® 
often takes the form of a suit to enjoin the execu- 
tion or performance of the former decree,®’ espe- 
cially where it is brought in a court other than the 


one which rendered the decree.®® 


tinguished from a mere petition for a stay of exe- 
cution, in that it involves the integrity of the de- 


cree and seeks its impeachment.®® 
usually considered to be a direct, 


from a collateral, attack upon the former decree,’° 
at least where it is brought for the express purpose 
of impeaching the decree; but there is authority to 


the contrary.”? 


[§ 926] b. Jurisdiction of Bill. While, as a 


general rule, courts of concurrent 
not review, modify, or vacate each 


Keith v. Alger, 114 Tenn. 1, 85 SW 71; 
Wilson v. Schaefer, 107 "Tenn. 300, 
64 SW 208; Haskins v. Rose, 2 Lea 
(Tenn.) 708; Manion v. Fahy, 11 W. 
Va. 482. 

[a] For purpose af service of sub- 
poena.—A suit to set aside a decree 
of foreclosure and sale thereunder 


is not a mere ‘continuation of the 
. foreclosure suit so as to authorize 


service of subpcena on persons with- 
out the territorial jurisdiction of the 
court. Pacific R. Co. v. Missouri Pac. 
R. Co., 3 Fed. 772, 1 McCrary 647. 

63. See infra § 929. 

64. See infra § 927. 

65. See infra §§ 931-934, 

66. See infra § 926. 

67. Corbett v. Craven, 196 Mass. 
319, 82 NE 37. See generally Injunc- 
tions [22 Cyc 810]; Judgments [23 
Cyc 896-989]. 

‘68. Dowagiac Mfg. Co. v. Mc- 
Sherry Mfg. Co., 155 Fed. 524, 84 CCA 
38. See also infra § 926. 

69. McGlathey v. Richardson, 129 
Ala. 653, 29 S 665. 

70. Parsons v. Weis, 144 Cal. 410, 
77 P 1007; Mosby v. Gisborn, 17 Utah 
257, 54 P 121. See generally Judg- 
ments [23 Cyc 1062]. 

71. Harrison v. Wallton, 95 Va. 
721, 30 SE 372, 64 AmSR 830, 41 LRA 
703. See generally Judgments [23 
Cyc 1062]. 

72. ‘Racey v. Racey, 12 Okl. 650, 
73 P 305 (holding that a petition, in 
the nature of a bill of review on the 
ground of lack of legal service and 
of fraud in obtaining the decree, was 
a collateral attack). 

73. See Courts § 600; Judgments 
[23 Cyc 890]. 

On bill of review see supra § 889. 
sore, motion or petition see supra 

74. Sahlgard v. Kennedy, 13 Fed. 
242, 4 McCrary 291. 

[a] Where relief may be had in 
the court which rendered the decree, 
another court will not entertain a 
bill to impeach the decree. Graham 
v. Boston, ete., R. Co., 118 U. S. 161, 
6 SCt 1009, 30 L. ed. 196 {aff 14 Fed. 
753]; Furnald v. Glenn, 64 Fed. 49, 
12 CCA 27 [aff 56 Fed. 372]; Foote 
v. Glenn, 52 Fed. 529. 

[b] An interlocutory decree of 
one court will not be disturbed by 
another court. Furnald v. Glenn, 64 
Fed. 49, 12 CCA 27 [aff 56 Fed. 372]. 

75. Smith v. Nelson, 62 N. Y. 286. 

76. See Injunctions [22 Cyc 788, 
810]; Judgments [23 Cyc 986]. 

77. Farwell v. Great Western Tel. 
Co., 161 Ill. 522, 44 NE 891; Hrie R. 
Co. v. Ramsey, 45 N. Y.' 637.. But 
see Dunlap v. Byers, 110 Mich. 109, 
67 NW 1067 (declaring that parties 
and their privies can obtain relief 
from a fraudulent decree only in a 
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power of one 
It has been dis- 


In any ease it is 
as distinguished 


an 
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entertain bills for that purpose 


unless such a course is plainly necessary to pre- 
vent injustice,’ and except upon close adherence 
to the principles and precedents controlling ex- 
traordinary jurisdiction,’> and are loath to inter- 
fere with each 
rectly by way of injunction against parties,’® the 


other’s jurisdiction even indi- 


court to overhaul the decree of 


another for matters going to the validity of the 
decree is recognized, not only to the extent of: 
enjoining the execution of the decree,’* but even to 
the point of entertaining an original bill to vacate 
the decree itself.’® 
upon the decree through the parties, and not directly 
upon the decree of the other court;8° and thus a 
court of one jurisdiction may maintain a bill to 


In most eases the court acts 


impeach a decree of a court of another jurisdic- 


jurisdiction can- 
other’s decrees,’* 


direct proceeding for that purpose, 
and in the court where the original 
proceeding was had, either by writ 
of error, or by some other means to 
set the decree aside). See generally 
Courts § 600; Judgments [23 Cyc 891]. 

78. See Injunctions [22 Cye 810]; 
Judgments [23 Cyc 986]. 

79. U. S.—Barrow v. Hunton, 99 
U. S. 80, 25 L. ed. 407; Flannigan v. 
Chapman, etc, Land Co., 144 Fed. 
371, 75 CCA 310; Hendryx v. Perkins, 
114 Fed. £01, 52 CCA 435; Sayers v. 
Burkhardt, 85 Fed. 246, 29 CCA 137; 
Sahlgard v. Kennedy, 2 Fed. 295, 1 
McCrary 291. 

Ala.—Knabe v. Rice, 106 Ala. 516, 
17 S 666; Waring v. Lewis, 53 Ala. 
615; Otis v. Dargan, 53 Ala. 178. 

Cal.—Herd vy. Tuohy, 133 Cal. 55, 
6b P7139: 

N. J.—Doughty v. Doughty, 28 N. 
J. Eq. 581 [aff 27 N. J. Eq. 315]; Van- 
meter v. Jones, 3 N. J. Eq. 520. 
-Tenn.—Murphy v. Johnson, 107 
Tenn. 552, 64 SW 894; Cox v. Harts- 
ville Bank, (Ch.) 68 SW 2387. 

Utah.—Mosby v. Gisborn, 17 Utah 
2s) O Save VELA, 

so. Arrowsmith v. Gleason, 129 
US: 86559" SCt: 237, °32) a. ed. 630; 
Sahlgard vy. Kennedy, 2 Fed. 295, 1 
McCrary, 291. See: Thompson v. 
Schenectady R. Co., 124 Fed. 274, 277 
[rev on other grounds 131 Fed. 577, 
65 CCA 325] (where the court said 
that while other courts might have 
the right to restrain the parties, etc., 
“clearly, no other court has jurisdic- 
tion by supplemental bill or orig- 
inal bill, or supplemental bill in the 
nature of review, or any bill what- 
ever, or by motion to correct the 
decree of this court’). 

81. Remer v. Mackay, 35 Fed. 86; 
Campbell v.. Texas, ete, R. Co., 4 F. 
Cas. No. 2,366, 1 Woods 368, 4 F. Cas. 
No. 2,369, 2 Woods 2638; Oro Fino, 
etc... Mins tCo. vey eulien, 7 iy dan ale. 
Doughty v. Doughty, 28 N. J. Ea. 
581 [aff 27 N. J. Eq. 315]; Boulton 


Vic COLE Oo UNG ale Eg. 231; Douglass 
v. Joyner, 1 Baxt. (Tenn.) 382. 
“A pill in equity constitutes an 


original and independent proceeding 
when it calls for the investigation 
of a new case, arising upon new 
facts, although it may have rela- 
tion to the validity of an existing 
judgment or decree, and of the com- 
plainant’s rights to claim any bene- 
fit by reason thereof, or to be re- 
lieved therefrom, as the case may be. 
In such cases it is now well settled 
that courts of equity have the un- 
questioned power to_ give relief 
against judgments or decrees which 
were obtained by fraud, notwith- 
standing the fact that the suit, as 
instituted, has relation to frauds al- 
‘leged to have been committed in a 


tion,*+ and a federal court may take jurisdiction of a 
bill attacking a decree of a state court,®? or a bill 
to impeach a decree of a federal court may be filed 


former suit in courts of another 
jurisdiction, state or national.” Ral- 
ston v. Sharon, 51 Fed. 702, 707. 
82. Howard v. DeCordova, 177 U. 
S. 609, 20 SCt 817, 44 L. ed., 908; 
Marshall v. Holmes, ABIES ibe 589, 
12.) SCt 6254/35 n Eh. “edirg8 703 Arrow- 
smith v. Gleason, 129 Us S2.SGuge 
SCt 237, 32 L. ed. 8380; Johnson ‘Vv. 
Waters, 111 U. S. 640, 4 S€t 619, 
28 L. ed. 547; Barrow v. Hunton, 99 


U. S. 80, 25 L. ed. 407; Minnesota 
Cove St.Paul’ Cop 2-Wall-, CUOr4s) 
609, 17 L. ed. 886; Dowagiac Mfg. 


Co. v. McSherry, Mfg. Co., 155 Fed. 
524, 84 CCA 38; Flannigan v. Chap- 
man, etc., Land Co., 144 Fed. 371, 75 
CCA 310; National Surety Co. v. State 
Bank, 120 Fed. 5938, 56 CCA 657, 61 
LRA 394; Hendryx v. Perkins, 114 
Fed. 801, 52 CCA 485; Sayers v. Burk- 
hardt, 85 Fed. 246, 29 CCA 137; Mc- 
Neil v. McNeil, 78 Fed. 834 [aff 170 
Fed. 289, 95 CCA 485]; Carver v. Jar- 
vis-Conklin Mortg. Trust Co., 73 Fed. 
9; Little Rock Junction R. Co. v. 
Burke;., 66°¢ Ped. >) 83,93" [CCA gate 
Graver v. Faurot, 64 Fed. 241 [rev 
on other grounds 76 Fed. 257, 22 
CCA 156]; Ralston v. Sharon, 51 
Fed. 702; Sahlgaard vy. Kennedy, 13 
Fed. 242, 4 McCrary 133; Sahlgard 
v. Kennedy, 2 Fed. 295, 1 McCrary 
291; Keith v. Alger, 114 Tenn. 1, 
85 SW 71. See also generally Courts 
§§ 652, 654. Compare Graham _v. 
Boston, ete., R. Co., 118 U. S. 161, 6 
SCt i009, 30 L. ed. 196 [aff ‘14 Fed. 
753 and cit with appr Nougue v. 
Clapp, infra]; Nougue v. Clapp, 101 
U.S. 551, 554, 25 L. ed. 1026 (where it 
was declared that for a federal court 
to set aside a decree of a state court 
“would be an invasion of the powers 
belonging to that court, and such a 
doctrine would, upon the simple al- 
legation of fraud practiced in the 
court, enable a party to retry in a 
Federal Court any case decided 
against him in a State Court’); Ran- 
dall v. Howard, 2 Black (U. S.) 585, 
589, 17 L. ed. 269 (where a bill at- 
tacking a foreclosure decree of a 
state court on the ground that it 
was obtained through | fraudulent 
promises of the mortgagor concern- 
ing the purchase at the foreclosure 
sale, was disposed of with: “The bill 
in this case brings in, review var- 
ious matters passed on in the prog- 
ress of a suit by the Cecil County 
Circuit Court, a Court of general 
jurisdiction having complete control 
of the parties and of the subject 
matter of controversy’’); Osborn v. 
Michigan Air-Tine R. Co.. 18 F. Cas. 
No. 10,594, 2 Flipp. 503, 505 (where it 
is said: “It is not doubted that in a 


proper case the decree sought to be © 


impeached by this bill could be im- 


peached collaterally for fraud in an- tp 


For later casea, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘in a state court.8% 


sare essentially, 


-or whether 
proceeding so connected with the or- 
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of the bill.8+ 


other court; but it is believed that 
no other tribunal can properly take 
jurisdiction of a suit brought for 
the purpose of declaring such decree 
void, whether for fraud or otherwise. 
The Circuit Courts of the United 
States, and the courts of the State, 
as to each other, 
foreign forums. Neither can enter- 
tain a suit brought for the purpose 
of declaring fraudulent and void a 
judgment or decree of the other, pre- 
cisely aS neither can entertain a suit 
brought for the purpose of declaring 
fraudulent and void a judgment or 
decree of the Court of King’s Bench 
of England’). But see Marshall v. 
Holmes, 141 U. S. 589, 12 SCt 62, 35 
L. ed. 870 (declaring that Nougue v. 
Clapp, supra, and Graham v. Boston, 
ete., R. Co., supra, do not deny the 
jurisdiction of a federal court of a 
bill to impeach a decree of a state 
court for fraud). 

[a] Test of jurisdiction—‘The 
question presented, with regard to 
the jurisdiction of the Circuit Court 
is, whether the proceeding to pro- 
cure nullity of the former judgment 
in such a case as the present is or 
is not, in its nature a separate suit, 
it is a supplementary 


iginal suit as to form an incident to 
it, and substantially a continuation 
of it. If the proceeding is ‘merely 
tantamount to the common-law prac- 
tice of moving to set aside a judg- 
ment for irregularity, or to a writ 
of error, or to a bill of review or 
an appeal, it would belong to the 
latter category, and the United States 
court could not properly entertain 
jurisdiction of the case. Otherwise, 
the Circuit Courts of the United 
States would become invested with 
power to control the proceedings in 
the State courts, or would have ap- 
pellate jurisdiction over them in all 
cases where the parties are citizens 
of different States. Such a result 
would be totally inadmissible. On 
the other hand, if the proceedings are 
tantamount to a bill in equity to set 
aside a decree for fraud in the obtain- 
ing thereof, then they constitute an 
original and independent proceed- 
ing, and according to the doctrine 
laid down in Gaines v. Fuentes, 92 
U. S. 10, 23 L. ed. 524, the case might 
be within the cognizance of the 
Federal courts. The distinction be- 
tween the two classes of cases may 
be somewhat nice, but it may be 
affirmed to exist. In the one class 
there would be a mere revision of 
errors and irregularities, or of the 
legality and correctness of the judg- 
ments and decrees of the State 
courts; and in the other class, the in- 
vestigation of a new case arising 
upon new facts, although having 
relation to the validity of an actual 
judgment or decree, or of the party’s 
right to claim any benefit by reason 
thereof.” Barrow v. Hunton, 99 U.S. 
80, 82,25 L. ed. 407. 

[b] Removal of causes.—A_ bill 
to set aside the judgment or decree 
of a state court, if originally filed in 
the state court, may be removed to 
a federal court where the necessary 
grounds for removal exist. Mar- 
shall v. Holmes, 141 U. S. 589. 12 SCt 
62, 35 L. ed. 870; Gaines v. Fuentes, 
92 U. S. 10. 23 L. ed. 524; Carver v. 
Jarvis-Conklin Mortg. Trust Co., 73 
Fed. 9. See generally Removal of 


)\ Causes [34 Cyc 1229]. 


The jurisdiction of courts other 
than the one which rendered the decree attacked is | 
based upon the original and independent character 
By reason of this characteristic the 
bill lies to impeach a decree even after it has been 
passed on by an appellate court,® 
he pending an appeal from the decree attacked.* 
But the bill is considered to be ancillary so far as 
concerns requisites of federal jurisdiction, and so 


EQUITY 


Venue. 


and the bill will | was rendered.8’® 


[§ 927] 


83. Hendryx v. Perkins, 114 Fed. 
801, 52 CCA 435; Ralston v. Sharon, 
51 Fed. 702; Stevens v. Boston Cen- 
tral Nat. Bank, 144 N. Y. 50, 39 NE 
68 [rev on other grounds 169 U. S. 
432, 18 SCt 403, 42 L. ed. 807]; Keith 
v. Alger, 114 Tenn. 1, 85 SW 71. See 
generally Courts §§ 651, 653. 

84. See cases supra notes 79-83. 

85. U. S.—Kingsbury v. Buckner, 
134 U. S.' 650, 10) SCt 638, 33 Li. ed. 
1047; Pacific R. Co. v. Missouri Pac. 
RCo Ime eS 2505, .4eS Cte 6833528 
L. ed. 498; Dowagiac Mfg. Co. v. 
McSherry Mfg. Co., 155 Fed. 524, 84 
CCA 38; Ritchie v. Burke, 109 Fed. 
16; Carver v. Jarvis-Conklin Mortg. 
Trust Co., 73 Fed. 9; Nelson v. Kil- 
lingley First Nat. Bank, 70 Fed. 526. 

Ill.—Karr v. Freeman, 166 Ill. 299, 
46 NE 717. 

La.—Hibernia Nat. Bank v. Stand- 
ard Guano Chemical, ete., Co., 
La: Ann. 1321,°26 S 274. 

N. J.—Dringer v. Erie R. Co., 
INtede Hiqiaors,. 6 8A (S143 

N. C.—Kincade v. Conley, 64 N. C. 
387; Kincaid v. Conly, 62 N. C. 270. 

Tenn.—Murphy v. Johnson, 107 
Tenn. 552, 64 SW 894; Cox v. Harts- 
ville Bank, (Ch. A.) 638 SW 237. 

Bill of review after decision on 
appeal see supra § 893. 
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86. Dowagiac Mfg. Co. v. Mce- 
Sherry Mfg. Co., 155 -Fed. 524, 528, 
84 CCA 88. 

[a] Reason for rule.—‘“It may be 


said, however, that the ground upon 
which a bill of review cannot be 
filed pending an appeal from the de- 
cree sought to be reviewed exists 
with equal force when a decree is 
sought to be impeached for fraud 
pending an appeal therefrom, and 
should equally prevent such a bill 
being filed during the pendency 
thereof. The reason why a bill of 
review cannot be filed pending an 
appeal from the decree sought to be 
reviewed was not pointed out in the 
case of Ensminger v. Powers. Prob- 
ably it is this: An appeal and a bill 
of review are both direct attacks 
upon the decree itself. Each is a 
different mode of seeking to have 
the same thing done; i. e., to have 
the decree vacated and set aside. The 
success of either will render the 
other unnecessary so far as the ef- 
fect on the decree is concerned; and, 
as the appeal is first in time, it 
should be given the right of way. 
If this is the true reason for this 
rule, there is room to hold that it 
applies in a case a bill impeaching a 
decree for fraud is filed, pending an 
appeal therefrom, where the bill it 
limited to seeking to have the decree 
vacated and set aside, or in so far 
as it seeks to have such relief; and 
it is hard not to yield to the posi- 
tion that it should be given the same 
effect in such a case, or to such an 
extent, as in case of a bill of re- 
view. It may be urged that the fact 
that the latter is a continuation of 
the original litigation, whereas a bill 
of the other kind is not, is not suf- 
ficient to require a different rule. 
But a bill impeaching a decree for 
fraud need not, in so far as it seeks 
relief, concern itself with the de- 
cree. It may be limited to seeking 
an injunction against its enforcement 
or to depriving the party in whose 
favor it has been rendered of the 
benefit which he has derived from it. 
Indeed, it may be that such is all 
‘that such a bill is ever properly con- 


Parties. 
should bring before the court all the parties to the 
decree,®* and all persons whose interests are affected 
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when a federal court had jurisdiction of the original 
cause it likewise has jurisdiction of an original bill 
to impeach or modify the decree entered thereon.3* 
Generally, the venue of the bill is deter- 
mined by the judicial district in which the decree 


A bill to impeach a decree 


cerned with. If such a bill iis so 
limited, the above reasoning cannot 
be applied to prevent its being filed 
pending an appeai from the decree. 
The two proceedings are not in such 
a case seeking the same relief. The 
appeal is seeking to have the deeree 
vacated and set aside, whereas the 
bill is seeking to prevent its enforce- 
ment or to obtain a restoration of 
the benefits derived under it. It is 
on the ground that such a bill may 
be so limited, or such is its proper 
nature, that it has been held that 
a Circuit Court of the United States 
can give relief against a decree of 
a state court obtained by fraud.” 
Dowagiac Mfg. Co. v. McSherry Mfge. 
Co., 155 Fed. 524, 528, 84 CCA 388. 

87. Carey v. Houston, ete., R. Co., 
161 U.S. 115, 16 SCt 537, 40 L. ed. 
1041; Pacific R. Co. v. Missouri R. 
Cosm tA) SUSHS. 505204 TSCtebseeesen i: 
ed. 498; Krippendorf v. Hyde, 110 
US) 206 M4e SC 270286 h. redualae: 
Minnesota Co. v. St. Paul Co., 2 Wall. 
(U. S.) 609, 17 L. ed. 886; Thompson 
v. Schenectady R. Co., 124 Fed. 274 
{rev on other grounds 131 Fed. 577, 
65 CCA 325]; Hendryx v. Perkins, 
114 Fed. 801, 52 CCA 435; Richard- 
son v. Loree, 94 Fed. 875, 36 CCA 
301; Broadis v. Broadis, 86 Fed. 951; 
Foster v. Mansfield, etce., R. Co., 36 
Fed. 627 [aff 146 U. S. 88, 13 SCt 28, 
36 L. ed. 899]. Compare Ralston v. 
Sharon, 51 Fed. 702 (holding that the 
federal court had no jurisdiction of 
a bill to cancel a decree rendered by 
it, where defendants to the bill were 
not parties to the former suit, and 
the property -involved therein was 
not still within control of the federal 
court, and all ‘tthe parties to the new 
bill were citizens of the same state). 

88. Shrader v. Walker, § Ala. 244; 
Quinn Vv. Hall: 37ORs a 56 SA Ania, 
AnnCas1917C 373; Mosby v. Gisborn, 
17 Utah 257, 54 P 121. See generally 
Judgments [23 Cye 1034]. 

{a] In Rhode Island.—Court and 
Practice Act (1905) § 4 (Gen. L. 
[1909] c¢ 273 § 1), provides that there 
shall be a superior court which shall 
consist of a presiding justice and 
five associate justices. Other sec- 
tions require the holding of sessions 
of the court by a single justice in 
one or more places at the same time 
and at stated times in the different 
counties of the state for convenience 
of litigants; the various sessions in 
the several counties being held by 
the same justices. It was held that 
the whole state was really one dis- 
trict, and that where plaintiff, in a 
suit in the nature of a bill of re- 
view to set aside a decree terminat- 
ing a trust and distributing the prop- 
erty, was a nonresident, and the 
trustee was a resident of N county, 
the bill was properly filed in that 
county, as provided by Gen. L. (1909) 
ec 283 §2, regardless of the fact 
that the decree attacked was ren- 
dered and of record in P county; the 
court having full jurisdiction in the 
suit in N county to nullify such 
decree and to show such nullification 
by a certified copy of the decree 
rendered filed in P county. Quinn 
Vo alo miner deeb GO Ol eA as 

89. Harwood v. Cincinnati, etc., 
Re Con Ue Wall. CUr-S:) 83 cd dae. 
558; Sahlgard v. Kennedy, 13 Fed. 
242, 1 McCrarv 291; McGlathery v. 
Richardson, 129 Ala. 653, 29 S 665; 
Lester v. Mathews, 58 Ga. 403. See 
generally Judgments [23 Cyc 951]. 
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thereby,®® but not necessarily parties to the former 
suit who had no actual interest therein,®! or who 
will not be affected by the relief sought.°? 
where the ground of the suit does not affect him,%* 
-the bill may be maintained by any party to the de- 
eree,°* or by any one in privity with him,°*® or by 
any person who, although not such a party or privy, 
has a direct and substantial interest in the result,°® 
the right of the latter to sue being one of the fea- 
tures which distinguishes the bill from a bill of re- 
view,?? and also being an incident to one of the 
A stranger to the former suit 


grounds of the bill.*® 


, 


EQUITY 


Except | in this manner. 


plaintifts.? 


party.® 


[§§ 927-928 


stranger to a decree fraudulently procured for the 
purpose of prejudicing his rights may obtain relief 


Ali persons having a unity of in- 


terest in the vacation of the decree may join as 
Plaintiff in the decree sought to be im- 
peached is a necessary party defendant,’ or, if he is 
dead, his personal representatives,* 
terests of decedent are represented by a surviving 


unless the in- 


[§ 928] d. Limitations, Laches, and Waiver. In 
some instances the limitation applicable to bills of 
review,° or, by analogy to hills of review, the limi- 


whose rights are only incidentally affected by the | tation on appeal or error, has been applied to origi- 


decree cannot maintain a bill to vacate it,®® but a 


[a] Fundamental nature of e.— 


‘It is contrary to every princi of 


equity jurisprudence for this or any 
other court to set aside a judgment 
or decree upon the ground of fraud, 
or any other cause, without having 
all the parties to such judgment or 
decree before the court. In the vast 
multitude of authorities cited by 
complainant’s counsel, no such case 
has been brought to the attention 
of the court, and it is safe to say 
that no such case can be found in 
the books.” 
Fed. 702. 

90. Ill.—Farwell v. Great Western 
Tel. Co., 161 -Ill. 522; 44 NE 891; Van 
Sickle v. Harmeyer, 172 Ill. A. 218. 

Mich.—Adair v. Cummin, 48 Mich. 
375, 12 NW 495. 

N. J.—Whittemore v. 
INES: es, 438, 41 AmD 740. 

N. Y.—Davoue vy. Fanning, 4 Johns. 
Ch... 199: 

Va.—Harrison v. Wallton, 95 Va. 
721, 30 SE 372, 64 AmSR 830, 41 LRA 
703. 

91. Maxwell Land Grant, etc., Co. 
v. Thompson, 1 N. M. 6038. 

92. Moore v. Shook, 276 Ill. 47, 
114 NE 592. 

[a] Dlustration.—On a bill to cor- 
rect a decree of divorce so as to 
have the decree entered as of the 
date of its actual rendition, and thus 
to show that plaintiff's marriage did 
not take place within the prohibited 
period from her husband’s divorce 
from his first wife, and thereby to 
qualify her to administer upon his 
estate, the husband’s first wife was 
not a necessary party. Moore v. 
Shook, 276 Ill. 47, 114 NE 592. 

93. Allison v. Drake, 145 Ill. 500, 
32 NE 537; Bell v. Johnson, 111 Il. 
374. 

[a]. Illustration.— Where one ten- 
ant in common agreed with a solic- 
itor to pay him a fixed price to get 
a partition of the estate, and the 
solicitor took a decree for a much 
larger sum as his fee, this was a 
fraud on his client, but deféndant 
who was not a privy to this con- 
tract could not take advantage of 
the fraud to file a bill to impeach 
the decree. . Allison v. Drake, 145 
Ill. 500, 32 NE 537. 

[b] Cross bill—In a suit to set 
aside a tax sale as a cloud on 
plaintiff’s title, a cross bill, in the 
nature of a bill of review, attack- 
ing plaintiff’s title on the ground 
that it was derived through a fraud- 
ulent decree foreclosing a mortgage 
executed by a person who had no 
title if the tax title was valid, was 
subject to demurrer, in that if the 
tax title was void the fraud prac- 
ticed upon the mortgagee could not 
affect it, and if the tax title was 
invalid then defendant had no title 
to. be affected by the alleged fraudu- 
lent decree. Bell v. Johnson, 111 M11. 
374. 

94. Curry v. Peebles, 83 Ala. 225, 
3 S 622; Newlin v. McAfee, 64 Ala. 
357; Gilliland v. Cullum, 6 Lea 
(Tenn.) 521. 

95. Curry v. Peebles, 83 Ala. 225, 


Ralston v. Sharon, 51 


Coster, 4 


38 S 622; Newlin v. McAfee, 64 Ala. 
357; Gilliland v. Cullum, 6 Lea 
(Tenn. ) 520: 

96. U. S.—Pacific R. Co. v. Mis- 
souri, etce., R. Co., 111 U. S. 505, 4 
SCt 583, 28 L. ed. 498; Whiting v. U. 
Ss. Bank, 13, Pet6; 10 L. ed. 33; Os- 
born vy. Michigan Air-Line R. Co., 
18 F. Cas. No. 10,594, 2 'Flipp. 503. 

Ala.—Dunklin v. Harvey, 56 Ala. 177. 

Ga.—Lester v. Mathews, 58 Ga. 403. 

Ill—Farwell v. Great Western 
Tel. Co., 161 Ill. 522, 44 NE 891; Well- 
ington v. Heermans, 110 Il. 564. 

’ Iowa.—Barz v. Sawyer, 159 Iowa 
481, 141 NW 319. 

R. I.—Primitive ‘Methodist Church 
Vo Homer) -SSuORy. Ti 58072196. tA. (S18; 
Quinn ‘v.. Hall, i3f Rea 1s 56, OAs 71, 
AnnCas1917C 373. 

Ss. D.—Whitney v. Hazzard, 18.S. 
D. 490, 101 NW 346. 

Vt. — Bailey v. Holden, 50 Vt. 14. 

Va.—Prince v. McLemore, 108 Va. 
269, 61 SE 802. 

W. Va.—Kanawha Hardwood Co., 
v. Evans, 65 W. Va. 622, 64 SE 917. 

See generally Judgments [23 Cyc 
898]. 

[a] Stockholders (i) may sue to 
vacate a decree against the corpora- 
tion, where the corporation refuses 
to protect its rights. Farwell v. 
Great Western Tel. Co., 161 Ill. 522, 
44 NE 891. See generally Corpora- 
tions §§ 1444, 1449. (2) Stock- 
holders may maintain a bill to set 
aside a decree foreclosing a corpo- 
ration mortgage which was procured 
through the fraud of the corpora- 
tion officers. Pacific R. Co. v. Mis- 
souri ‘Pac. .R.Co.;. Jade Ue-S. (505,04 
SCt 583, 28 L. ed. 498. (38) Stock- 
holders may sue to vacate a fraudu- 
lent decree foreclosing a corpora- 
tion mortgage where the corpora- 
tion’s officers refuse to sue. Whitney 
v. Hazzard, 18 S. D. 490, 101 NW 346. 
(4) Stockholders’ suits generally 
see Corporations § 1444 et seq. 

97. Powers v. Scales, 61 Fla. 717, 
See also supra § 891. 

[a] Joinder of a person not a 
party to the former suit with one 
who was a party, characterizes the 
bill as original. Powers v. Scales, 
64 Mila. i71%, 55 S799. 

98. See infra § 934. 

99. Gilliland v. Cullum, 6 Lea 
(Tenn.) 521. 

[a] Tllustration.—The bill cannot 
be maintained by a stranger who is 
interested in the decree merely be- 
cause he is entitled to the benefits 
of a decree in another suit and claims 
to have the right to have it satisfied 
out of the property affected by the 
decree sought to be impeached. Gilli- 
land v. Cullum, 6 Lea (Tenn.) 521. 

1. Richardson v. Loree, 94 Fed. 
375, 36 CCA: 301; Decatur First Nat. 
Bank 'sv.,,Bullen, (£29, Ala.) 638,429 
S 685; Dunklin v. Harvey, 56 Ala. 
177; Largey v. Bartlett, 18 Mont. 
265, 44 P 962. 

[a] Illustration.—A holder of 
bonds of a corporation, the value of 
which is impaired by a collusive de- 
cree, to which he was not a party, 
establishing other claims against the 


nal bills to vacate decrees ;’ but generally mere lapse 


corporation as liens upon its prop- 
erty superior to the lien of its bonds, 
may maintain a suit to impeach such 
decree, as otherwise he would be 
without remedy. Richardson v. 
Loree, 94 Fed. 375, 36 CCA 301. 

2. De Lcuis v. Meek, 2 Greene 
(lowa) 55, 50 AmD 491. 

[a] Dlustration.—‘“In the case at 
bar, although in the proceedings in 
partition, as set forth in the bill, the 
condition of the complainants is 
shown to be, in some respects, differ- 
ent, their interests in the end sought, 
by impeaching the judgment or de- 
cree of partition, is one and the same. 
The rights claimed by all the com- 
plainants are conjoined by the issue 
to be tried on the merits of the 
bill. . . . Where there is unity in 
interest, as to the object to be at- 
tained by the bill, as in this case, 
the parties seeking redress in chan- 


‘cery may join in the same complaint 


and maintain their action together.” 
De Louis v. Meek, 2 Greene (Iowa) 
55, 64, 50 AmD 491. 

3. Harwood v. Cincinnati, ete., R. 
Co., 17 Wall. €U. S.) °78, 21 Li. ed. 558: 

4 Geyer v. Douglass, 85 Iowa 93, 
52 NW i111. 

[a] In suit to enjoin public nui- 
sance if a plaintiff dies, an action to 
set aside the decree therein should 
be brought against the state or any 
citizen who could have been plain- 
tiff in the original suit. Geyer v. 
Douglass, 85 Iowa 93, 52 NW 111. 
ae Perkins y. Hendryx, 149 Fed. 

{a] Decree in favor of partner- 
ship.—To a bill in equity in the na- 
ture of a bill of review to vacate a 
decree in favor of a partnership, 
where the partnership has been dis- 
solved and one of the partners has 
died since the decree was entered, 
his administrators are proper but 
not necessary parties, and where 
they cannot be brought in because 
out of the jurisdiction the court 
will not for that reason dismiss the 
bill, but will permit the suit to pro- 
ceed against the other partners. Per- 
kins v. Hendryx, 149 Fed 526. 

6. Gill v. More, (Ala.) 76 S 453; 
Gordon v. Ross, 68 Ala. 368. 

[a] Excuse for the delay may 
take the case out of the rule. Mane- 
nic v. Beavan, 189 Ala. 241, 66 S 

[b] Nonresident strangers do not 
come within this rule. Gill v. More, 
(Ala.) 76 S 458. 

7, Peel, vee Dunnihoe, 22) Hil, 4715 
77 NE 906, 1427 AmSR 192; Alli- 
son v. Drake, 145 Ill. 500, 32 NE 537; 
Bell v. Johnson, 111 Ill. 374; Chi- 
cago Bldg. Soc. v. Haas, 111 Ill. 176; 
Sloan v. Sloan, 102 Ill. 581; MceKech- 
ney v. Chicago, 194 Ill. A. 539; Evans 
v. Bacon, 99 Mass. 213; Plymouth v. 
Russell Mills, 7 Allen (Mass.) 488. 
See Farwell v. Great Western Tel. 
Co., 161 Ill. 522, 44 NE 891 (holding 
that limitations on a bill to vacate 
a fraudulent decree does not begin 


until the time when the fraud was 


discovered or might have been dis- 
covered by reasonable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


diligence); — 


§§ 928-930] 


of time will not bar such a bill,’ the doctrine of rea- 
sonable time or laches being applied.® 
limitation may, of course, be applicable in this con- 
It has been held that in the absence of 
a specific statutory limitation the general statute 


nection.?° 


will be applied,4! and where the 


within the statutory time for actions based on fraud 
the doctrine of laches will not be applied.?? 
bill may be filed by an infant during minority, or 
within the usual period of limitation, computed from 


the time of reaching majority.1° 


A cross bill attacking a decree for fraud is subject 
to the same limitation as an independent bill.1¢ 
[§ 929] e. Conditions Precedent; Leave of Court; 


Performance. Unless required by 
Caswell v Caswell, 120 Ill. 377, 11 
NE 342 (holding that the statute 
giving five years after the discovery 
of the fraud, where the cause of ac- 
tion is concealed by the other party, 
applied); Sickle vy. Harmeyer, 172 Ill. 
A. 218 (holding that the bill was 
barred by laches). 

Limitation on bills of review se 
supra § 892. e 

8. Perkins vy. Hendryx, 149 Fed. 
526; Quinn v.. Hall, 37. R. I. 56, 91 A 
71, AnnCas1917C 3873; Fore v. Foster, 
86 Va. 104, 9 SE 497. 

9 U. S.—Pacific R. Co. v. Mis- 
souri’Pac..R. Co, 111. U2 8.505, 4°SCt 
583, 28 L. ed. 498; Harwood v. Cin- 
elnna vin CELE) Rs COs 17 Walle GS) 
BAe Mee ede, (boss Taylor ey., aston, 
180 Fed. 3638, 103 CCA 509; Flanni- 
gan v. Chapman, etc., Land Co., 144 


Meds VS 71, win (CCA 4 810;.* Perkins: =v. 
Hendryx, 149 Fed. 526; Dewey v. 
Stratton, 114 Fed. 179, 52 CCA 135; 


Graver v. Faurot, 76 Fed. 257, 22 
CCA 156 [rev 64 Fed. 241]; Foster v. 


Mansfield, etce., R. Co., 36 Fed. 627 
cos £46, U.S... 88,, 13 SCt 285736 L.ed. 


Cal.—Estudillo v. Southern Cali- 
fornia Security L. & T. Co., 149 Cal. 
DOG, St PY19: 

Colo.—Keeley v. East Side Impr. 
Co: 16: °Coloy A. 2365, 65 P'456: 

Fla.—Parramore v. Parramore, 61 
Pla. 701; 55 SE 795. 

Ill.—Evans v. Woodsworth, 213 Ill. 
404, 72 NE 1082. 

Ind.—Nicholson v. Nicholson, 113 
tnd. 131, 15 NE 223. 


“Sneha v. Fenby, 4 Md. Ch. 
0. . 
Mich.—Sanford v. Haines, 71 Mich. 
116, 88 NW 777; Campau v. Van 
Dyke, 15 Mich. 371. 
Miss.—Brown v. Wesson, 114 Miss. 
PAG) 14,0 2 Sol>. Woods, Vv.) (Chees- 


borough, 95 Miss. 63, 48 S 613. See 
Brooks v. Spann, 63 Miss. 198 (hold- 
ing that where it appears that the 
limitation applicable to a bill of re- 
view has expired, plaintiff must show 
some excuse for the delay). 

Het —-Oulnnewes Halles be 1.56, 
91 A 71, AnnCasi1917C 373. 

Ss. Di—Whitney v. Hazzard, 18 S. 
D. 490, 101 NW _ 346. 

Tex.—Fox v. Robbins, (Civ. A.) 62 
SW 815. 

Vt.—Philbrick v. Johnson, 91 Vt. 
270, 100 A 110. : 

W. Va.—Seymour v- Alkire, 47 W. 
Va. 302, 34 SE 953. 
' Ihaches generally see supra § 211 


et seq.' 


10. See statutory provisions; and 
Gill v. More, (Ala.) 76S 453; Gordon 
vy. Ross, 63 Ala. 363; Kidd v. Prince, 
(Tex: Civ. A.) 182 SW 725; Best .v. 
Nix, 6 Tex. Civ. A. 349, 25 SW 130. 

11. McLean y. Stith, 50 Tex. Civ. 
A. 323, 112 SW 355; Stewart v. Rob- 
bins, 27 Tex. Civ. A. 188, 65 SW 899. 

12. Estudillo v. Southern Cali- 
fornia Security L. & T. Co., 149 Cal. 
BOs Ss 19. 

13. See Infants [22 Cyc 702]. 

14, Allison v. Drake, 145 Ill. 500, 
32 NE 537; Bell v. Johnson, 111. Ill. 
374. 


EQUITY 
Statutes of 
suit is brought 


The 
[§ 930] 


statute or rules 


15. See statutory provision; and 
rules of court. 

{a] In Michigan a rule of court 
requiring leave to file a bill in the 
nature of a bill of review, covers 
bills to impeach decrees on account 
of extrinsic matters. Salliotte  v. 
Williams, 130 Mich. 36, 89 NW 584; 
Dodge v. Northrop, 85 Mich. 243, 48 
NW 505; Sanford v. Haines, 71 Mich. 
116, 38 NW 777; Day v. Cole, 65 Mich. 
154, 41 NW 505; Adair v. Cummin, 48 
Mich. 375, 12 NW 495. See Chapman 
v. Chapman, How. N. P. 18 (holding 
that such a bill is not technically a 
bill in the nature of a bill of re- 
view, and hence that rule 101 does 
not require leave to file it). 

{b] Notice of hearing of petition 
for leave.—Where defendants have 
answered a bill filed to set aside a 
partition, made and confirmed by a 
decree of court, on the ground of 
fraud, they cannot, after decree, ob- 
ject for the first time that they had 
no notice of the hearing of the pe- 
tition for leave to file the bill. Adair 
v. Cummin, 48 Mich. 375, 12 NW 495. 

16. U. S.—Terry v. Commercial 
Bank, 92 U. S. 454, 23 L. ed. 620; Far- 
well v. Great Western Tel. Co., 161 
Tll. 522, 44 NE 891; Dowagiac Mfg. 
Co. v. McSherry Mfg. Co., 155 Fed. 
524, 84 CCA ‘38; Ritchie v. Burke, 
109 Fed. 16; Kimberly v. Arms, 
40 Fed. 548 [app dism 136 U. S. 
629 mem, 10 SCt 1064 mem, 34 L. ed. 
557 mem]; Northern Illinois Coal, 
ete, Coujv.. Young, 127 Meds 809)" 1d 
Biss. 331; Campbell v. Texas, etc., R. 
Co., 4 F Cas. No. 2,366, 1 Woods 368. 

Ala.—Clements y. Clements, 76 S 
855; Manegold vy. Beavan, 189 Ala. 
241, 66 S 448; Mitchell v. Rice, 132 
Ala. 120, 31 S 498; McDonald v. Pear- 
son, 114 Ala. 630, 21 S 534. 

Fla.—Powers v. Scales, 61 Fla. 717, 
55 S 799. 

Ga.—Keith v. Willingham, Ga. Dec. 
Pt, DESUaa 

Ill.—Glos v. Peo. 259 Ill. 332, 102 
NE 763, AnnCasi914C 119; Harrigan 
v. Peoria County, 262 Ill. 36, 104 NE 
172; Adamski v. Wieczorek, 170 Ill. 
373, 48 NE 951 [aff 66 Ill. A. 582]; 
Farwell v. Great Western Tel. Co., 
161 Ill. 522, 44 NE 891, 921; Schaefer 
v. Wunderle, 154 Ill. 577, 39 NE 623; 
Gooch v. Green, 102 Tll. 507; Allen 
v. Hawley, 66 Ill. 164; Griggs v. 
Gear, 8 Ill. 2. 

Iowa.—DeLouis y. Meek, 2 Greene 
55, 50 AmD 491. 

Ky.—Botts v. Patton, 10 B. Mon. 


452: Edmondson vy. Moseby, 4 J. J. 
Marsh. 497. 

Mass.—Evans v. Bacon, 99 Mass. 
2A 

N. C.i—Kincaid v. Conly, 62 N. C. 
270. 


Tenn.—Haskins v. Rose, 2 Lea 708; 
Cox v. Hartsville, Bank, (Ch. A.) 63 
SW 237; Berdanatti v. Sexton, 2 Tenn. 
Ch. '699. 

Va.—Keran v. Trice, 75 Va. 690. 

W. Va.—Law v. Law, 55 W. Va. 4, 
46 SE 697; Manion v. Fahy, 11 W. 
Va. 482. 

Eng.—wWortley v. Birkhead, 3 Atk. 
809, 26 Reprint 1262; Henderson v. 
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of court,4® an original bill to vacate a decree may be 
filed without leave of court.1¢ 
decree has been passed on by an appellate court 
does not render the leave of such court necessary 
to the right to file an original bill to impeach it,” 
unless the ground relied on involves the review of 
matters adjudicated by such court.18 
formance of the decree a condition prerequisite to 
the right to file an original bill to impeach it. 

f. Frame of Bill. Substance, as distin- 
guished from form or denomination, determines 
whether a bill is an original bill to impeach a de- 
cree, in the nature of a bill of review, as distin- 
guished from other forms of attack.2° 
ter of allegations the bill is closely assimilated to a 


And the fact that a 


Nor is per- 


In the mat- 


Cook, 4 Drew 306, 62 Reprint 118; 
Pearse vy. Dobinson, 13 L. T. Rep. N. 
S. 519; Barnesly v. Powel, 1 Ves. 119, 
27 Reprint 930. 

[a] Where leave is unnecessarily 
asked its refusal is harmless and 
hence-unappealable. Botts v. Patton, 


10 B. Mon. (Ky.)° 452. Contra Ed- 
mondson v. Moseby, 4 J. J. Marsh. 
(Ky.) 497. 


Joinder of original bill and bill of 
iceigtee as affecting leave see supra 

17. Ritchie v. Burke, 109 Fed. 16; 
Brown v. Walker, 84 Fed. 532; Kin- 
caid v. Conly, 62 N. C. 270; Cox v.- 
Hartsville Bank, (Tenn. Ch. A.) 63 
SW 237. 

18. Franklin Sav. Bank v. Taylor, 
Ae oe 854, 4 CCA 55 [rev 50 Fed. 

Leave to file bill of review see 
supra § 894 text and notes 21-36. 

19. Powers v. Scales, 61 Fla. 717, 
5508S °799. : 

Performance as condition of bill of 
review see supra § 895. 

20. Ala.—Ex p. Smith, 34 Ala. 455; 
Williams v. Murphy, 1 Port 40. 

Ark.—Harris v. Hanie, 37 Ark. 348. 

Ill.—Moore v. Shook, 276 Ill. 47, 
114 NE 592; Manufacturers’ Paper 
Co. v. Lindblom, 68 Tll. A. 539. 

Iowa.—De Louis vy. Meek, 2 Greene 
55, 50 AmD 491. 
nop ota ee v. Hite, 5 B. Mon. 

Md.—Burch y. Scott, 1 Bland 112. 

R. I.—Quinn vy. Hall, 37 R. I. 56, 
91 LA2715 Ann@astoL.7@. 373: 

Tenn.—Murphy v. Johnson, 107 
Tenn. 552, 64 SW 894; Maddox v. Ap- 
person, 14 Lea 596; McTeer y. Bris- 
coe, (Ch. A.) 61 SW 564. 

W. Va.—McLanahan v. Mills, 73 W. 
Va. 246,°80 SE 351; Sturm y. Flem- 
ing, 22 W. Va. 404. 

{a] A “bill of review” (1) may 
be treated as an original bill in the 
nature of a bill of review, when it is 
such in matter of substance. Ex p. 
Smith, 34 Ala. 455; Williams v. 
Murphy, 1 Port. (Ala.) 40; Harris v. 
Hanie, 37 Ark. 348; Moore v. Shook, 
276 Ill. 47, 114 NE 592; Thomas v. 
Hite, 5 B. Mon. (Ky.) 590; Carneal 
Vv. Wilson, 3. itt. (Ky) 3070 Burch 
v. Scott, 1 Bland (Md.) 112; Quinn 
v. Hall, 37 R. I. 56, 91 A 71, AnnCas 
1917C 373; Murphy v. Johnson, 107 
Tenn. 552, 64 SW 894; Wilson v. 
Schaefer, 107 Tenn. 300, 64 SW 208; 
Maddox v. Apperson, 14 Lea (Tenn.) 
596; McLanahan y. Mills, 73 W. Va. 
246, 80 SE 351. (2) Where a Dill 
stated a cause of action appropriate 
to an original bill in the nature of a 
bill of review, that the word “re- 
view” was used in the prayer of the 
bill, and that application was made 
to a justice for leave to file it, did 
not require it to be considered a 
strict bill of review. Quinn v. Hall, 
On JEa LambiG.) Os AM td: cArinC as aaie. 
373. (3) A bill based on newly dis- 
covered evidence may be treated as 
an original bill based on fraud. Wil- 
son v. Schaefer, 107 Tenn. 300, 64 SW 
208. (4) A bill of review cannot be 
treated as an original bill where the 
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bill of review.” 


relied on as ground for relief.?4 


former lacks the substantial requi- 
sites of the latter. Carmichael v. 
Snodgrass, 6 Lea (Tenn.) 183. (5) 
A bill of review to set aside a de- 
cree for errors apparent cannot be 
maintained as one seeking to impeach 
the decree for fraud, although par- 
taking of the nature of both. Wilson 
ee 107 Tenn. 300, 64 SW 

{b] Amendment of bill of review. 
—A bill of review may be amended 
so as to make it an original bill in 
the nature of a bill of review. Mc- 
Lanahan v. Mills, 73 W. Va. 246, 80 
SE 351; Law v. Law, 55 W. Va. 4, 
46 SE 697. 

[ce] A, “petition” in the cause may 
be treated as an original bill in the 
nature of a bill of review. Silman 
v. Stump, 47 W. Va. 641, 35 SE 833; 
Strum v. Fleming, 22 W. Va. 404. 

{d] Bill treated as cross  bill.— 
A person interested in the subject 
matter of a bill in equity and a de- 
cree thereon, but not made a party 
thereto, may, after final decree 
therein, file an original bill in the 
nature of a bill of review for cor- 
rection of any adjudication therein 
to his prejudice, and vindication of 
his rights in the premises, and have 
it treated as a cross bill in the origi- 
nal cause. Kanawha Hardwood Co. 
v. Evans, 65 W. Va. 622, 64 SE 917. 

21. See supra § 897. 

22. Ala.—-McDonald_ v. 
114 Ala. 630, 21 S 534. 

Ill.— Boyden vy. Reed, 55 Ill. 458. 
. Ind.—Davis v. Clements, 148 Ind. 
605, 47 NE.1056, 62 AmSR 529. 

Tenn.—Maddox v. Apperson, 14 
Lea 596; Walker v. Day, 8 Baxt. 77. 

Va.—Keran v. Trice, 75 Va. 690. 

23. Ala.—McDonald vy. Pearson, 
114 Ala. 630, 21 S 534. 

Ill.— Boyden v. Reed, 55 Ill. 458. 

Ind.—Davis v. Clements, 148 Ind. 
605, 47 NE 1056, 62 AmSR 539. 

Tenn.—Maddox vy. Apperson, 14 Lea 
596; Walker v. Day, 8 Baxt. 77. 

Va.—Keran v. Trice, 75 Va. 690. 

24. U. S.—Flannigan v. Chapman, 
oie Land Co., 144 Fed. 371, 75 CCA 

10. 

Ala.—Gill v. More, 76 S 4538; Me- 
Donald v. Pearson, 114 Ala. 630, 21 S 
634; Dunklin v. Wilson, 64 Ala. 162; 
Otis v. Dargan, 53 Ala. 178. 

Cal.—Parsons v. Weis, 144 Cal. 410, 
TIP) 1007. 

Ill. Harrigan v. Peoria County, 
262 Ill. 36, 104 NE 172; Slosson v. 
Slosson, 192 Ill. A. 259; Rowan v. 
Shawneetown First Nat. Bank, 112 
Til. A. 434. 

Tenn.—Maddox v. Apperson, 14 
Lea 596; Walker v. Day, 8 Baxt. 77. 

Tex.—Sperry v. Sperry, (Civ. A.) 
103 SW 419. 

Va.—Keran v. Trice, 75 Va. 690. 

25. Venner v. Denver Union Water 
Co., 40 Colo. 212, 90 P 623, 122 AmSR 
1036 [writ of error dism 219 U. S. 
583, 31 SCt 472, 55 L. ed. 346]; Keith 
v. Alger, 114 Tenn. 1, 85 SW 71; Mc- 
ech v. Morrell, 5 Lea (Tenn.) 
278. 

26. U. S.—National Surety Co. v. 
State Bank, 120 Fed. 593, 56 CCA 657, 
61 LRA 394; Kimberly v. Arms, 40 
Fed. 548 [app dism 136 U. S. 629 
mem, 10 SCt 1064 mem, 34 L. ed. 


Pearson, 


It must set out the decree sought 
to be impeached,?? and the proceedings leading up 
to it,?* and must state specifically the circumstances 
It must also show 
that plaintiff is damaged by the decree complained 
of,?> and usually that he has a meritorious claim 
or defense to be presented in the cause, if the de- 
cree is vacated,?® stating the facts constituting such 
claim or defense,?’ and giving a good excuse for not 
presenting it in the original cause,’ and showing 
that his plight is not due to his own neglect.?® 
Plaintiff must also show that he has exhausted his 
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557]; Foster v. Mansfield, etc., R. Co., 
36 Fed. 627 [aff 146 U. S. 88, 13 SCt 
28, 36 L. ed. 899]. 
Ala.—Gill vy. More. 76 S 453; Col- 
lier v. Parish, 147 Ala. 526, 41 S 772; 
Dunklin vy. Wilson, 64 Ala. 162. 
Cal.—Reed v. Ukiah Bank, 148 Cal. 
96, 82 P 845; Parsons v. Weis, 144 
Cal. 410, 77 P 1007; Eldred v. White, 


102 Cal. 600, 36 P 944; Riddle v. 
Baker, 13 Cal. 295. : , 
Colo.—Venner  v. Denver Union 


Water Co., 40 Colo. 212, 90 P 623, 122 
AmSR 1036 [writ of error dism 219 
U. S. 583, 31 SCt 472,55 L. ed. 346]; 
Keely v. East Side Impr. Co., 16 Colo. 
A. 365, 65 P 456. 

Ga.—Roberts v. Moore, 113 Ga. 170, 
38 SE 402. 

Ind.—Harman v. Moore, 112 Ind. 


221, 13 NE 718. ‘ 
Nebr.—McBride v. Wakefield, 58 


Nebr: 442, 78 NW 713; Koehler v. 
Reed, 1 Nebr. (Unoff.) 836, 96 NW 
380. 


Tenn.—Keith v. Alger, 114 Tenn. 1, 
85 SW 71; Maddox v. Apperson, 14 
Lea 596; Jones v. Williamson, 
Coldw. 371. 

Tex.—Nichols v-. Dibrell, 61 Tex. 
539; Sperry v. Sperry, (Civ. A.) 103 
SW 419; Bailey v. Boydstun (Civ. A.) 
33 SW. 281. 
mee generally Judgments [23 Cyc 
031]. 

27. Gill v. More, (Ala.) 76 S 453; 
Dunklin v. Wilson, 64 Ala. 162; Mad- 
dox v. Apperson, 14 Lea (Tenn.) 
596; Sperry v. Sperry, (Tex. Civ. A.) 
103 SW 419. 

28. U. S.—Pacific R. Co. v. Mis- 
souri-Paec. R. Co.,.111 U. S. 505, 4 SCt 
583, 28 L. ed. 498 [rev 12 Fed. 641, 
2 McCrary 227]; National Surety Co. 
v. State Bank, 120 Fed. 593, 56 CCA 
657, 61 LRA 394; Pittsburgh, etc., R. 
Co. v. Keokuk, etec., Bridge Co., 107 
Fed. 781, 46 CCA 639. 

Ala.—Gill v. More, 76 S 453; Col- 
lier v. Parish, 147 Ala. 526, 41 S 772. 

Ariz.—MacRitchie v. Stevens, 8 
Ariz. 410, 76 P 478. 

Minn.—Clark v. Lee, 58 Minn. 410, 
59 NW 970. 

Nebr.—Koehler v. Reed, 1 Nebr. 
(Unoff.) 836, 96 NW_ 380. 

N. Y¥.—Smith v. Nelson, 62 N. Y. 
286. 

Okl.—Racey v. Racey, 12 Okl. 650, 
73 P8056. 

29. U. S.—Pittsburgh, etce., R. Co. 
v. Keokuk, ete., Bridge Co., 107 Fed. 
781, 46 CCA 639. 

Ala.—Otis v. Dargan, 53 Ala. 178. 

Cal.—Eldred v. White, 102 Cal. 600, 


36 P 944. : 

Ind.—Harman vy. Moore, 112 Ind. 
221, 138 NE 718. 

Nebr.—Koehler v. Reed, 1 Nebr. 
(Unoff.) 836, 96 NW 880. 

Okl.—Racey v. Racey, 12 Okl. 650, 
Taek” 30d. 

Tenn.—Maddox v. Apperson, 14 
Lea. 596; McDowell vy. Morrell, 5 Lea 
He Jones v. Williamson, 5 Coldw. 
BOL 

Tex.—Harn v. Phelps, 65 Tex. 592; 
peley v. Boydsten, (Civ. A.) 33 SW 
81. 

30. U. S.—Kropholler v. St. Paul, 
oie. R. Co., 2 Fed. 302, 1 McCrary 

Ala.—Gill v. More, 76 S 453. 
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remedies in the original suit,?° unless prevented 
from so doing by the fraud of the adverse party.** 
The bill must excuse or explain any unreasonable 
delay in filing the bill.?? 

The prayer of the bill is framed according to the 
nature of the ground on which the impeachment of 
the deeree is asked, and the extent to which the de- 
eree is affected thereby.** 

Multifariousness. 
riousness *4 apply to original bills in the nature of 
bills of review.*° 

Averment of fraud. Fraud must be alleged by 


The usual rules as to multifa- 


Cal.—Hstudillo y. Southern Cali- 
fornia Security L. & T. Co., 149 Cal. 
556,, 87 P 19; Parsons vy. Weis, 144 
Cal. 410, 77 P 1007; Eldred v. White, 


102 Cal. 600, 36 P 944; Riddle v. 
Baker, 13 Cal. 295. 
Ind.—Hearman y. Moore, 112 Ind. 


221, 13 NE 718. 

Nebr.—Koehler v. Reed, 1 Nebr. 
(Unoff.) 836, 96 NW 380. 

Okl.—Racey v. Racey, 12 Okl. 650, 
3.2 305: 

Tex.—Lindsley v. Sparks, (Civ. A.) 
40 SW 605. 

81. -U. _S..+.v...Throckmorton, . 98 
U. S. 61, 25 L. ed. 93; Estudillo v. 
Southern California Security L. & 
TT £€0;,-249. Calin 556:48 1a. s 19. 

32. U. S.—Flannigan v. Chapman, 
ete., Land Co., 144 Fed. 371, 75 CCA: 


310. 
ae algae ctpents v. Clements, 76 S 
Cal.—Eldred v. White, 102 Cal. 600, 
386 P 944. 
Ill.— Bell v. Johnson, 111 Ill. 374. 


Ind.—Nicholson y. Nicholson, 113 
Ind. 131, 15 NE 223. 

Sonne a eoee v- Spann, 63 Miss. 

Tenn.—Jones vy. Williamson, 5 
Coldw. 371. 

33. Collier v. Parish, 147 Ala. 
526, 41 S 772; Adair v. Cummin, 48 
Mich. 375, 12 NW. 495; Maddox v. 
Apperson, 14 Lea (Tenn.) 596; 


Walker v. Day, 8 Baxt. (Tenn.) 77. 

Relief see infra § 936. 

34 See supra § 427 et seq. 

35. Raniak vy. Pokorney, 198 Mich. 
567, 165 NW 663. And see cases 
infra this note. 

[a] Fraud by party and invalid 
action of court.—A bill seeking the 
vacation of a decree and of subse- 
quent proceedings based thereon, as 
void, is not multifarious because it 
alleges, as grounds of such invalid- 
ity, fraud on the part of parties to 
the decree, and also invalid action 
by the court, both charges being di- 
rected to the same end, the estab- 
lishment of the invalidity: of the 
decree, and the same parties de- 
fendant keing required to. each. 
Putten v. Iowa Water Co., 96 Fed. 

[b] Joinder of several purchasers. 
under decree. — Where different 
tracts of lands are sold to different 
purchasers under a decree, a bill to 
impeach the decree is multifarious 
because it joins all such purchasers 
as parties. Walker v. Day, 8 Baxt. 
(Tenn.) 77. 

[ce] A bill seeking cancellation of 
a decree as a cloud on plaintiff’s 
title, (1) is not multifarious in so 
far as it relates to plaintiff’s-interest 
in the lands, and the adjudication of 
the right or interest therein of plain- 
tiff in the suit resulting in the de- 
eree sought to be set aside. Gill v. 
More, (Ala.) 76 S 453. (2) A. com- 
plaint to quiet plaintiff's title as 
against defendant to the land de- 
scribed, and as incidental thereto to 
set aside a former judgment in 
favor of defendant quieting his title 
as against plaintiff, on the ground 
of fraud in its procurement, states 
but a single cause of action. Par- 
sons v. Weis, 144 Cal. 410, 77 P 1007. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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setting out the facts and circumstances constituting 
it.° It 1s sufficient if the substantive facts on which 
fraud is charged are stated, without going into evi- 
dentiary detail;°7 but general allegations of fraud 
facts and circum- 
stances are sufficiently alleged, they need not be 
It must appear that 
the decree in question had no other foundation than 
the fraud complained of, and that if there had been 
no fraud a different result would, in all probability, 
have been reached,*® and that plaintiff’s reglect did 
not contribute to the imposition,*! and, where an 
apparently unreasonable time has elapsed before 
the filing of the bill, plaintiff must free himself from 
the imputation of laches.*? Where the bill is against 
a purchaser under the decree it must. charge him 


are insufficient.28 Where the 


characterized as fraudulent.®? 


with notice of the fraud.*® 


[§ 931] g. Grounds of Bill*4—(1) In General. 
An original bill will not lie to correct errors com- 


Joinder of bill of review and origi- 
nal bill see supra § 897% text and 
notes 17-22. 

36. U. S—-U. S. v. Atherton, 102 
Us 'S. -372,.. 26) L. .ed.''213; Taylor’ v. 
Haston, 180 Fed. 363, 103 CCA 509; 
Pittsburgh, etc., R. Co. v. Keokuk, 
ete., Bridge Co., 107 Fed. 781, 46 CCA 
eee [reh den 109 Fed. 279, 48 CCA 


Ala.—McDonald: vy. Pearson, 114 
Ala. 630, 21 S 534; Gordon: v. Ross, 
eS at 363; Otis v. Dargan, 53 Ala. 


Cal.—Parsons v. Weis, 144 Cal. 
410, 77 P 1007; Heller v. Dyerville, 


116 Cal. 127, 47 P 1016. 
Ilil.—Harrigan vy. Peoria County, 
262 Ill. 36, 104 NE 172; Boyden v. 


Reed, 55 Ill. 458; Beavers v. Ren- 
nels, 122 Ill. A. 483; Rowan v. Shaw- 
neetown First Nat. Bank, 112 Ill. A. 
434; Willems v. Willems, 72 Ill. A. 


200. 

N. H.—Lyme v. Allen, 51 N. H. 
242. 

Tenn.—McDowell v. Morrell, 5 Lea 
278. 

Tex.—Kidd v. Prince, (Civ. A.) 182 
SW 725; Sperry v. Sperry, (Civ. A.) 


103 SW 419. 
Va.—Keran v. Trice, 75 Va. 690. 


37. Louis. v.. Meek, 2 Greene 
(Iewa) 55, 50*AmD 491. 
U. S.—Sahlgard v. Kennedy, 


38. 
13 Fed. 242, 1 McCrary 291. 
Cal.—Heller v. Dyerville Mfg. Co., 
M6 Cak 427, “Ti Pitore. 
Tll.—Harrigan v. Peoria County, 
262 Ill. 36, 104 NE 172. 


N. Y.—Smith v. Nelson, 62 N. Y. 
286. 
Okl.—Estes v- Timmons, 12 Okl. 


537, 78 P 303: [aff 199' U..S. 391, 26 
SCt 85, 50 L. ed. 241]. 
Tenn.—Maddox v. Apperson, 14 


Lea 596. } 

Tex.—Harn v. Phelps, 65 Tex. 592. 

39. Whittemore v. Coster, 4 N. J. 
Eq. 4388, 41 AmD 740; Warren _v. 
Union Bank, 157 N. Y. 259, 51 NE 
1036, 68 AmSR 777, 43 LRA 256; Reid 
v. Clark, 17 S. C. Eq. 343. 

40. U. S.—Vetterlein v. Barker, 45 
Fed. 741; Guild v. Phillips, 44 Fed. 
'461; Kimberly v. Arms, 40 Fed. 548 
{app dism 1386 U. S. 629 mem, 10 SCt 
1064 mem, 34 L. ed. 557 mem]. 

Tll.— Boyden v. Reed, 55 Ill. 458. 
N. J.—Dringer v. Erie R. Co., 42 

N. J. Eq. 573, 8 A 811 [aff 43 N. J. 
Eq. 701, 13 A 664]. 

Tenn.—Maddox v. 14 
Lea 596. 

Tex.—Kidd v. Prince, (Civ. A.) 182 
SW 725. y 

[a] Reason of rule.—“I take it 
to be entirely clear that unless the 
bill shows plainly and distinctly that 
but for the frauds alleged there 
would have been no decree—in other 
words, that the frauds alleged pro- 
duced the decree—the complainant 
has no case. ... A court of equity 
may unquestionably annul a judg- 


Apperson, 
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cree.°° 


ment or decree which has been ob- 
tained by fraud, but, in order to 
justify such an exercise of power, it 
must be made clearly to appear that 
the judgment or decree has no other 
foundation than fraud; in other 
words, it must be made to appear 
that if there had been no fraud, there 
would have been no judgment or de- 
eree. An attempt to exercise a wider 
or more liberal jurisdiction, in cases 
of this class, would, it will be per- 
zeived, necessarily enlarge the juris- 
diction of courts of equity, so as to 
make them, practically, courts for 
the review of the judicial acts of 
other tribunals, and not tribunals 
with just sufficient power to redress 
frauds by undoing what fraud has 
done. ... A simple statement of the 
ground upon which jurisdiction in 
such cases rests shows that, unless 
the decree assailed is shown to be 
the sole and direct product of the 
fraud charged, this court has no au- 
thority whatever either to annul or 
change it, for its jurisdiction is.un- 
alterably limited to the simply un- 
doing of what fraud has done. It is, 
therefore, clear that if this decree 
has any other foundation than the 
fraud here: charged, this court, even 
if convinced that the decree is un- 
just ‘according to the real right of 
the case, cannot disturb it.” Dringer 
v. Erie R. Co., 42 N. J. Eq. 5738, 575, 
581,’ 8 A 811 [aff-43 Ned. Eg. 701, 13 


A 664]. 
41. Pittsburgh, etc, R.) Co. v. 
Keokuk, etc., Bridge Co. 107 Fed. 


781, 46 CCA 6389 [reh den 109 Fed. 
279, 48 CCA 362]; Collier v. Parish, 
147 “Ala. 526, 41 S 772; Gordon v- 
Ross, 63 Ala. 363; Otis v. Dargan, 53 
Ala. 178; McDowell v. Morrell, 5 Lea 
(Tenn.) 278; Kidd v. Prince, | (Tex. 
Civ. A.) 182 SW 725. And see cases 
supra note 29. 

42. Guild v. Phillips, 44 Fed. 461; 
Gordon v. Ross, 63 Ala. 363. 
see cases supra note 32. 

43. Dunklin v. Wilson, 64 Ala. 
162; Carter v. Allan, 21 Gratt. (62 
Va.) 241. 

Relief against third persons see 
infra § 936 text and notes 59-70. 


44. Consent decrees see infra 
$968 text and notes 9-16. \ 
Pro confesso decrees see infra 
963. 
AN U. S.—Cocke v. Copenhaver, 
126 Fed. 145, 61 CCA 211. . 
* Colo.—Venner v. Denver Union 


Water Co., 40 Colo. 212, 90 P 628, 122 
AmSR 1036 [writ of error dism 219 
U. S. 588, 31 SCt 472, 55 L. ed. 346]. 


Tll.—Clark v. Waggoner, 283 Ill. 
199, 119 NE 278. ; 
Md.—Gregory v. Lenning, 54 Md. 


Gah 

N. Y.—Loomer v. Wheelwright, 3 
Sandf. Ch. 135. 

Tenn.—Pardue v. West, 1 Lea 729. 

[a] Dlustration.—In a foreclos- 
ure proceeding errors of the court in 


And’ 
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mitted by a court of equity in the exercise of its 
jurisdiction, as distinguished from excess of or er- 
roneous assumption of jurisdiction,*® such errors 
being subject to correction on appeal,*® or, if ap- 
parent on the face of the record, on a bill of re- 
view.*7 Nor will an original bill lie upon matters 
actually heard in the former suit,*S or as to which 
the plaintiff in the bill had a fair opportunity to 
be heard.*® Subject to these qualifications, there is 
authority to the effect that, in the absence of other 
remedy, any matter clearly showing that a decree 
is improper, although not involving fraud, or sur- 
‘prise, may constitute the ground of: an original bill 
in the nature of a bill of review to impeach a de- 
° The usual grounds, however, are fraud,° 
surprise, accident, or mistake,®? or lack of notice.53 
Generally the bill will not lie unless plaintiff has a 
good claim or defense which was not adjudicated 
in the original suit.54 


The plaintiff in the bill must 


including in the decrees property 
which was not described in the mort- 
gage or complaint cannot be cor- 
rected in a suit to annul the decrees 
on the ground of lack of jurisdiction, 
a contention to the contrary being 
equivalent to saying that the bill in 
the respective foreclosure suit did 
not state facts from which it ap- 
pears that plaintiff was entitled to a 
decree subjecting certain property to 
the lien of the mortgage, or that the 
testimony considered by the court 
was not sufficient to justify a decree 
including this property. Venner v. 
Denver Union Water Co., 40 Colo. 
212, 90 P 628, 122 AmSR 1036 [writ 
of error dism 219 U. S. 583, 31 SCt 
472, 55 L. ed. 346]. 

46. See Appeal and Error §4 et 
seq. j 

47. See supra § 900. 

48. Randall v. Howard, 2 Black 
(U. S.) 585, 17 L. ed. 269; Rowan v. 
Shawneetown First Nat. Bank, 112 
Th. A. 434. 

49. Rowan v. Shawneetown First 
Nat. Bank, 112 Ill. A. 434; Clark’ v. 
Garrett, 6 Lea (Tenn.) 262. 

50. Gregory v. Lenning, 54 Md. 
51; Whittemore v. Coster, 4 N. J. Eq. 
438, 41 AmD 740; Arnold v. Moyers, 
1 Lea (Tenn.) 308; Penn v. Tucker, 
114 Va. 669, 77 SE 473. 

[a] Ilustration.—“‘A final decree 
had been improvidently entered in 
the partition suit removing it from 
the docket before the rights of the 
parties with respect to the fund on 
deposit in bank had been adjusted 
and the money disposed of. The 
appellees had never appeared in the 
litigation, or in any way made de- 
mand either against the estate of the 
decedent or to the specific fund. The 
firms had long since passed out of 
existence, and the members could not 
be found. The deposit constituted 
an unadministered asset of the es- 
tate to which the appellants, as 
widow and children of the deceased, 
were indisputably entitled, and no 
one was authorized to withdraw the 
fund from the bank, and appellants 
could not collect it ‘without the aid 
of a court of equity. The time had 
passed within which a bill of review 
could be filed, and under the practice 
in such case the remedy is by an 
original bill in the nature of a bill 
of review.” Penn v. Tucker, 114 Va. 
669, 672, 77 SE 473. 

51. See infra § 932. 

52. See infra § 938. 

53. See infra § 934. 

54. U. S.—National Surety Co. v. 
State Bank, 120 Fed. 593, 56 CCA 
657, 61 LRA 394; Kimberly v. Arms, 
40 Fed. 548 [app dism 136 U. S. 629 
mem, 10 SCt 1064 mem, 34 L. ed. 
557 mem]; Foster vy. Mansfield, etc., 
R. Co., 36 Fed. 627 [aff 146 U. S. 88, 
13 SCt 28,36 L. ed. 899]. 

Ala.—Gill v. More, 76 S 453; Col- 
lier v. Parish, 147 Ala. 526, 41 S 
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have exercised proper diligence to present such 
glaim or defense in the former suit;®° his predica- 
ment must not be due to his own fault;°° and he 
must have exhausted his remedies in the original 


suit.°7 
Matters concerning counsel. 


772; Cromelin v. McCauley, 67 Ala. 
542; Dunklin v. Wilson, 64 Ala. 162. 

Cal.—Reed v. Uklah Bank, 148 Cal. 
96, 82 P 845; Parsons v. Weis, 144 
Cal. 410, 77 P 1007; Eldred v. White, 
102 Cal. 600, 36.P 944; Riddle. v. 
Baker, 13 Cal. 295. ; 

Colo.—Venner v. Denver Union 
Water Co., 40 Colo. 212, 90 P 623, 122 
AmSR 10386 [writ of error dism 219 
Us S..583, 31 SCt' 472, 55°L. ed: 346]; 
Keely v. East Side Impr. Co., 16 
Colo. A. 365, 65 P 456. 

Ga.—Roberts v. Moore, 113 Ga. 170, 
38 SE 402. 

Ind.—Harman v. Moore, 112 Ind. 
221, 13 NE 718. 

Nebr.—Koehler v. Reed, 1 Nebr. 
(Unoff.) 836, 96 NW 380; McBride 
v. Wakefield, 58 Nebr. 442, 78 NW 
713. 

Tenn.—Keith v. Alger, 114 Tenn. 1, 
85 SW 71; Maddox v. Apperson, 14 
Lea 596. 

Tex.—Nichols v. Dibrell, 61 Tex. 
539; Fox vy. Robbins, (Civ. A.) 62 
SW 815. 

[a] Where property is sold un- 
der a void decree defendant need not 
have a meritorious defense in order 
to have the decree vacated, as he 
should have an opportunity to pay 
the debt and discharge the property. 
Keely v. East Side Impr. Co., 16 Colo. 
A. 365, 65 P 456. 

55. U. S.—Pacific R. Co. v. Mis- 
souri Pac. R. Co., 111 U. S. 505, 4 
SCt 583, 28 L.ed. 498 [rev 12 Fed, 641, 


2 McCrary 227]; National Surety Co.: 


v. State Bank, 120 Fed. 5938, 56 CCA 
657, 61 LRA 394; Pittsburgh, ete., R. 
Co. v. Keokuk, ete., Bridge Co., "107 
Fed. 781, 46 CCA 639. 

Ala.— Gill v. More, 76 S 453; Col- 
lier v. Parish, 147 Ala. 526, 41 S 
772. 

Ariz.—MacRitchie v. 
Ariz. 410, 76 P 478. 

Cal.—Riddle v. Baker, 13 Cal. 295. 

Colo.—Venner v. Denver Union 
Water Co., 40 Colo. 212, 90 P 623, 122 
AmSR 1036 [writ of error dism 219 


Stevens, 8 


WSs HSar eotosCty47 2: 155) ia ed: 
346]. 

Minn.—Clark v. Lee, 58 Minn. 410, 
59 NW 970. 


Nebr.—Koehler v. Reed, 1 Nebr. 
(Unoff.) 836, 96 NW 380. 
N. Y.—Smith v. Nelson, 62 N. Y. 


286. 
Okl.—Racey v. Racey, 12 Okl. 650, 


73 P3805. 

56. U. S.—Pittsburgh, etc., R. Co. 
v. Keokuk, ete., Bridge Co., 107 Fed. 
Teds 4G COA 639; Kropholler vii St: 
Paul, ete., RR: Co., 2 Wed. 302, 1 Mc- 
Crary 299. 

Ala.—Otis v. Dargan, 53 Ala. 178. 


Cal,—Eldred v. White, 102 Cal. 
600, 36 P 944. 
Ind.—Harman:v. Moore, 112 Ind. 


221, 13 NE. 718. 
Nebr.—Koehler v. Reed, 1 Nebr. 
Say 836, 96 NW 380. 
Y—Smith v. Nelson, 62 N. Y. 
ose. 


Okl.—Racey v. Racey, 12 Okl. cia 
iGueke aaOo. 

Tenn.—Maddox v. Apperson, 14 Lea 
596; McDowell v. Morrell, 5 Lea 278. 
Tex.—Harn v. Phelps, 65 Tex. 592. 
57, Ala.—Gill.v. More, 76 S 453. 
Cal.—Estudillo v. Southern Cali- 
fornia Security L. & T. Co., 149 Cal. 
556, 87 P 19; Parsons v. Weis, 144 
Cal. 410, 77 P 1007; Eldred v. White, 
102 Cal. 600, 36 P 944; Riddle v. 

Baker, 13 Cal. 295. 
Ind.—Harman v. Moore, 112 Ind. 


A bill will not he 
to vacate a decree on account of the carelessness °° 
or incompetency ®® of the party’s counsel in the 


EQUITY 


record.*4 
[§ 932] 


221, 13.:NE) 718. : 

Nebr.—Koehler v. Reed, 1 Nebr. 
(Unoft.) 836, 96 NW 380. 

Okl. —Racey v. Racey, 12 Okl. 650, 
F3)-P 305. 

Tex.—Lindsley v. Sparks, (Civ. A.) 
40 SW 605. 

{a] Where exhaustion of reme- 
dies is prevented by fraud the gen- 
eral rule does not apply. U. S. v. 
Throckmorton, 98 U. S. 61, 25 L. ed. 
93; Estudillo v. Southern California 
Security L. & T. Co., 149 Cal. 556, 87 
Pg: 


58. Long v. Long, 104 Ark. 562, 
149 SW 662; Corney v. Corney, 97 
Atk. #119, 133 dSWo 81375, Burton), iv. 


Hynson, 14 Ark. 32; Holmes y. Roth, 
(Tenn. Ch. A.) 57 SW 405. 

59. Long v. Long, 104 Ark. 562, 
149 SW 662; Corney vy. Corney, 97 


Ark, 117, 133 SW 813; Burton v. Hyn- 
son, 14 Ark. a 
60. Cox Hartsville Bank, 


(Tenn. Ch. aS. 63 SW 237. 


b 61. Randall v. Payne, 1 Tenn. Ch. 
Bile 
62. U. S.—Johnson v. Waters, 111 


U. S. 640, 4 SCt 619, 38 L. ed. SAT, 
We aSuriive Throckmorton, 93) Us ias. 
Gis) 25S ed 793207 Uie SS Bank v. 
Ritchie, 8 Pet. 128, 8 L. ed. 890; Na- 
tional Surety Co. v. State Bank, 120 
Fed. 598, 56 CCA 657, 61 LRA 394; 
Hendryx v. Perkins, 114 Fed. 801, 
52 CCA 4385; Graver v. Faurot, 64 
Fed. 241 [rev on other grounds 
(6.1 (Bea. / 9257; 225 CCA, 156); ).Coe 
v. Aiken, . 61 Fed. 24; Ralston 
v. Sharon, 51 Fed. 702; Dunlevy 
v. Dunlevy, 38 Fed. 459; Wetmore v. 
Steal? etc Ri Cowes shed. itt) ae 
McCrary 466; Sahlgard v. Kennedy, 
2 Fed. 295, 1 McCrary 291. 

Ala.—Hogan y. Scott, 186 Ala. 310, 
65 S 209; Mitchell v. Rice, 132 Ala. 
120, 31 S 498; Cromelin v. McCauley, 
67 Ala. 542; Gordon vy. Ross, 63 Ala. 
363; Ex p. Smith, 34 Ala. 455. 

Ariz.—MacRitchie v. Stevens, 8 
Ariz. 410, 76 P 478. 

Cal.—Bacon v. Bacon, 150 Cal. 477, 
89 P 317; Parsons v. Weis, 144 Cal. 
410,77 PP. 1007; Peo. v.. Perris “irr: 
Dist., 142 Cal. 601, 76 P 381; Fogg v. 
Perris Irr. Dist., 76 P 1127; Sanford 
v. Head, 5 Cal. 297. 


Del.—Cochran v. Couper, 2 Del. 
Ch. (2%. 
Ga.—Bigham vy. Kistler, i14 Ga. 


453, 40 SE 303. 

Ill.— Farwell v. Great Western Tel. 
Coy P16 ilk 65225 44 NEY S914 S276 
Johnson v. Johnson, 30 Ill. 215; 
Harper v. Mangel, 98 Ill. A. 526. 

Iowa.—De Louis v. Meek, 2 Greene 
55, 50 AmD 491, < 


Ky.—Brooks v. Love, 3 Dana 7; 
Carneal v. Wilson, 3 Litt. 80; Ed- 
mondson v. Moseby, 4 J. J. Marsh. 


497; Williams v. Fowler, 2 J. J. 
Marsh. 405. 

Md.—United Lines Tel. Co. v. 
Stevens, 67 Md. 156, 8 A 908; Greg- 
ory v. Lenning, 54 Md. 51. 
ic Raps ae v. Bacon, 99 Mass. 

Mich.—Raniak v. Pokorney, 198 
Mich. 567, 165 NW 668; Barr v. 
Packard Motor Car Co., 172 Mich. 
299, 187 NW 697; Adair v. Cummin, 
48 Mich. 375, 12 NW 495; Jennison 
v. Haire, 29 Mich. 220. 

Miss.—Brown v. Wesson, 114 
Miss.. 216, 74 S 8381; Collins First 
Nat. Bank v. Warren, 113 Miss. 234, 
ne 124; Person v. Nevitt, 32 Miss. 

N. J.—Davis v. Headley, 22 N. J. 
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former suit, nor on the ground that the counsel for 
the other party misstated the evidence or the law 
in his briefs ®° or misstated the contents of the 


(2) Fraud. Fraud is the most common 
ground of an original bill to impeach a decree.®? 
This ground characterizes the bill as original, as 
distinguished from a bill of review.®* 


Eq. 115; Whittemore v. Coster, 4 
N. J. Eq. 438, 41 AmD ,740. 

N. Y.—Warren y. Rochester Union 
Bank, "157 JNe° Y jn209, ' 51 NB) 10386; 
68 AmSR 777, 43 LRA 256 [rev 28 
App. Div. 73351, . NYS .27 134 Michizan 
v. Phoenix Bank, 33 N. Y. 9; Mat- 
thews v. Carman, 122 App. Div. 582, 
107 NYS 694; Munn y. Worrall, 16 


Barb. 221; French vy. Shotwell, 5 
Johns. Ch. 555; Reigal v. Wood, 1 
Johns. Ch. 402; Loomer v. Wheel- 


wright, 3 Sandf. Ch. 135; Wright v. 
Miller, 1 Sandf. Ch. 103. 

Oh.—Lockwood vy. Mitchell, 19 Oh. 
448, 58 AmD 438. 
ae v. Given, 25 Pa. Super. 

S. C.—Caldwell v. Giles, 11 S. C. 
Eq. 548 : 

Tenn.—Wilson v.. Schaefer, 107 
Teun. 300, 64 SW 208; Maddox v. 
Apperson, 14 Lea 596; McDowell v. 
Morrell, 5 Lea. 278; Haskins v. Rose, 
2 Lea 708; Walker v. Day, 8 Baxt. 
77; Butler v. Peyton, 4 Hayw. 88; 
Cox v. Hartsville Bank, (Ch. A.) 63 
SW 237; Oody v. Roane Iron Co., 
(Ch, As) 53 Sw 1002 [aff 58 SW 850]: 
poy oane sl v. Sexton, 2 Tenn. Ch. 

Tex.—Sequin v. Maverick, 24 Tex. 
526, 76 AmD 117; Cannon v. Hemp- 
hill, 7 Tex. 184. 

Utah. —Mosby v. Gisborn, 17 Utah 
257,54, P1231. 

W. Va.—Law v. Law, 55 W. Va. 
4, 46 SE 697. 

Eng.—Flower v. Lloyd, 6 Ch. D. 
297; Galley v. Baker, Cas. t. Talb. 
199, 25 Reprint 736; Brooke v. Mos- 
tyn, 2 De G. J..& S. 373, 67 EngCh 
292, 46 Reprint 419; Manaton v. 
Molesworth, 1 Eden 35, 28 Reprint 
590; Loyd v. Mansell, 2 P. Wms. 
73, 24 Reprint 645; Richmond v. Tay- 
leur, EB. Wms. 734, 24 Re- 
print 591; Giffard v. Hort, 1 Sch. & 
Lef. 386; "Kennedy Vv. Daly, 1 Sch. & 
Lef. 355; Barnesly v.*‘Powel, 1 Ves. 
119; 27 Reprint 930. 

Consent decrees see infra § 968 
text and notes 9-16. 

Mfg. Co. v. 
Fed. 524, 84 


c . S.—Dowagiac 
McSherry Mfg. Co., 155 
CCA 38; Hendryx Vv. Perkins, 114 Fed. 
801, 52° CCA 435; Ritchie v. Burke, 


109 Fed. 16; Cutter v. Iowa Water 
Co.,. 96 Fed. 777; Northern Illinois 
Coal, ete.-Co: iV: Young, 12 Fed. 809, 


11 Biss. 331; Osborn vy. Michigan 
Air-Line R. Co., 18 EF... Cas. No. 10,594, 
2 Flipp. 503. See "LOEry4 Ve Commer- 
cial Bank, 925'U. 1S..0454,023. Tas 6d. 
620; Taylor y. Easton, 180 Fed. 363, 
103 ‘CCA 509 (in both of which it was 
declared that fraud was ground for a 
bill of review, but in neither case 
was the point necessary to the de- 
cision or discussed). 

Ala.—Hogan v. Scott, 186 Ala. 310, 
65 S 209; Johnson v. Johnson, 182 
Ala, 376, 62 8 706; Mitthell v. Rice, 
182" Ala. 1120, °34 498; McGlathery 
v. Richardson, 129 Ala. 6535-0290 S 
665; McDonald v. Pearson, 114 Ala. 
630, 21 S 534; Newlin v. McAfee, 64 
Ala. Sons Gordon vy. Ross, 63 ‘Ala. 
363; Dunklin vy. Harvey, 56 Ala. 177; 
Stallworth v. Blum, 50 Ala. 46; Ex 
p. Smith, 34 Ala, 455. 

Ga.— Keith v. Willingham, Ga. Dec. 
Bt. 154% 

Ill.— Farwell v. Great Western Tel. 
Co., 161 Ill. 522,44 NE 891; Axtell 
Vv. Pulsifer, 155 Til. 141, 39 NE 615; 
Schaefer v. Wunderle, 154 Ill. 577, 
39 NE 623; Caswell v. Caswell, 120 
oO ers yay (tc "NE 342; Gooch v. Green, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


: 


§ 932] 


What constitutes fraud, such as will constitute 
ground for an original bill to vacate a decree is de- 
termined upon the principles applicable to the effect 
of fraud on judgments and decrees generally.*¢ The 
question depends largely upon the circumstances of 
It is frequently laid down 
that the fraud must be positive and intentional, as 
distinguished from constructive fraud,** at least in 
the absence of injury to the complaining party ;°7 


the particular case.%° 


EQUITY 


but there is authority to the contrary,®* especially 


102 Til. 507; Allen v. Hawley, 66 Ill. 


164; Boyden vy. Reed, 55 Ill. 458; 
Johnson y. Johnson, 30 Ill. 215; 
Griggs v., Gear, 98 Ill. 92; Crane sv. 
Stafford, 117 Ill. A. 57. 
Ind.—Hinesley vy. Sheets, (A.) 46 
NE 94. 
Ky.—Singleton v. Singleton, 8 B. 


Mon. 340; Edmondson v. Moseby, 4 
J. J. Marsh. 497, 

Md.—Whitlock Cordage Co. v. Hine, 
125 Md. 96, 93 A 431; United Lines 
Tel. Co. v. Stevens, 67 Md. 156, 8 A 
908; Burch v. Scott, 1 Gill & J. 393. 

Mich.—Raniak v. Pokorney, 198 
Mich. 567, 165 NW 663. 

Miss.—Brown v. Wesson, 114 Miss. 
216, 74 S 831. See James v. Fisk, 
17 Miss. 144, 47 AmD 111i (where no 
point was made as to joinder, and 
the court denied relief for fraud, 
but granted it for error apparent). 
pat J.—Boulton y. Scott, 3 N. J. Eq. 

N. Y.—Wright vy. Miller, 1 Sandf. 
Ch. 103 [rev on other grounds 4 Barb. 
600 (rev _on other grounds 8 N. Y. 
9, 59 AmD 428)]. 

N. C.—Williamson vy. Hartman, 92 
aaa 236; Kincaid v. Conly, 62 N. C. 
Oh.—Cooch y. Cooch, 18 Oh. 146. 

Or.—Friese v. Hummel, 26 Or. 145, 
37 P 458, 46 AmSR 610. 

R. I.—Quinn v. Hall, 37 R. I. 56, 91 
A 71, AnnCas1917C€ 373. 

S. C.—Reid v. Clark, 17 S. C. Ea. 


343. 
Tenn.—Wilson vy. Schaefer, 107 
Tenn. 300, 64 SW 208; Rodgers v. 


Dibrell, 6 Lea 69; Haskins v. Rose, 
2 Lea 708; Cox v. Hartsville Bank, 
(Ch. A.) 63 SW _ 237; Berdanatti v. 
Sexton, 2 Tenn. Ch. 699. 

Va.—Penn y. Tucker, 114 Va. 669, 
77 SE 473; Kernan. v. Trice, 75 Va. 
690; Anderson y. Woodford, 8 Leigh 
(35 Va.) 316. 

W. Va.—McLanahan v. Mills, 73 
W. Va. 246, 80 SE 351; Law v. Law, 
55 W. Va. 4, 46 SE 697; Silman v. 
‘Stump, 47 W. Va. 641, 35 SE 833; 
Springston v. Morris, 47 W. Va. 50, 
34 SE 766; Manion v. Fahy, 11 W. 
Va. 482. 

Eng.—Mussel v. Morgan, 3 Bro. Ch. 
74, 29 Reprint 416; Manaton v. Moles- 
worth, 1 Eden 18, 28 Reprint 590. 

Amendment changing bill to origi- 
nal bill see infra § 930 note 20 [b]. 

Joinder of fraud with grounds for 
Pill of review see supra § 897 text 
and notes 17-22. 

64. See Judgments [23 Cyc 917, 
1022-1030]. 

65. U. S.—uU. S. v. Throckmorton, 
98 OU. (Sir61,, 25 I, ed. 933 Walkerwv. 
Robbins, 14 How. 584, 14 L. ed. 552; 
Graver v. Faurot, 76 Fed. 257, 22 CCA 
156 [rev 64 Fed. 241]; Vetterlein v. 
Barker, 45 Fed. 741; Guild v. Phillips, 
44 Fed. 461; Sahlgard v. Kenneay, 2 
Fed, 295, 1 McCrary 291. 

Mich.—Adair v. Cummin, 48 Mich. 
375, 12 NW 495. 

N. J.—Kearns v. Kearns, 70 N. J. 
Eq. 483, 62 A 305; Dringer v. Hrie 
R. Co., 42 N. J. Eq. 573, 8 A 811. 

Tenn.—Cox v. Hartsville Bank, 
(Ch. A.) 68: SW 237. 

Va.—Keran y. Trice, 75 Va. 690. 

[a] General statement of rule.— 
“The courts have not, and cannot, 
accurately define the acts done, or 
facts concealed, which will constitute 
such fraud as will vitiate or invali- 
date such judgments and decrees. It 


may, however, be stated generally. 


‘with plaintiffs 


that where a successful party has by 
meditated and intentional contrivance 
kept the opposing side and the court 
in ignorance of material and con- 
trolling facts, whereby he has ‘se- 
cured an unjust advantage, or a de- 
cree adverse to the real merits of 
the controversy, a court of equity 
will entertain a bill to impeach and 
annul such decree.” Kimberly v. 
Arms, 40 Fed. 548, 557 [app dism 
136 U. S. 629 mem, 10 SCt 1064 mem, 
34 L. ed. 557 mem]. 

[b] Illustration.—‘‘Where the un- 
successful party has been prevented 
from exhibiting fully his case, by 
fraud or deception practiced on him 
by his opponent, as by keeping him 
away from court, a false promise of 
a compromise; or where the defend- 
ant never had knowledge of the suit, 
being kept in ignorance by the acts 
of the plaintiff; or where an attor- 
ney fraudulently or without author- 
ity assumes to represent a party and 
connives at his defeat; or where the 


attorney regularly employed cor- 
ruptly sells out his client’s inter- 
est to the other side,—these, and 


similar cases which show that there 
has never been a real contest in the 
trial or hearing of the case, are rea- 
sons for which a new suit may be 
sustained to set aside and annul the 
former judgment or decree, and open 
the case for a new and a fair hear- 
ing. Pearce v. Olney, 20 Conn. 544; 
Wierich v. De Zoya, 7 Ill. 385; De 
Louis v. Meek, 2 Iowa 55; Kent v. 
Ricards, 3 Md. Ch, 392; Smith v. 
Lowry, 1 Johns. Ch. (N. Y.) 320. See 
Wells, Res Adjudicata Sect. 499. In 
all these cases, and many _ others 
which have been examined, relief has 
been granted, on the ground that, by 
some fraud practiced directly upon 
the party seeking relief against the 
judgment or decree, that party has 
been prevented from presenting all 


of his case to the court.” U.S. v. 
Throckmorton, 98 U. S. 61, 65, 25 
L. ed. 938. To same effect Graver v. 


64 Fed. 242 [rev on other 
22 -CCA. 156]; 
(Tenn. Ch. 


Faurot, 
grounds 76 Fed. 257, 
Cox v. Hartsville Bank, 
A.) 68 SW 2387. i 

{c] Fraud in connection with ap- 
peal.— Where the appellant failed to 
file the record of the lower court, 
and the appellee thereafter filed the 
record and secured an _ affirmance, 
without notice to the appellant, by a 
misrepresentation to the effect that 
the appellant had refused to bring up 
the record and had abandoned the 
appeal, it was held that an original 
bill in the nature of a bill of review, 
to vacate the decree, would lie. Cox 
v. Hartsville Bank, (Tenn. Ch. A.) 
63 SW 237. 

[ad] Fraud of attorney in regard 
to fee.—Where an attorney agreed 
to conduct a par- 
tition suit for a stipulated fee, and 
after decree for partition and sale, 
without notice to them, took an or- 
der of reference to ascertain his fee, 
which the master allowed in excess 
of * the fee stipulated, plaintiffs 
were entitled to have the decree fix- 
ing the fee in accordance with ‘such 
allowance set aside, and one entered 
for the stipulated amount. Jones v. 
Goodlett, (Tenn. Ch. A.) 39 SW 539. 

[e] Failure to keep promises 
made as an inducement to the entry 
of a decree (1) is not ground for a 


bill to impeach the decree, unless the ! 


[er OFT] a7 


where a violation of fiduciary relations is involved.®? 
One rule, however, is laid down by practically all 
the authorities, namely, that the fraud relied on 
must not be a fraud in an antecedent transaction, 
or in the claim which has ripened into a judgment, 
or in the instrument on which the judgment is based, 
but must consist in something extrinsic and col- 
lateral to the matter actually tried in the former 
suit.“° It must be fraud in obtaining the decree it- 


j Dromises were made with intent to 


deceive. Van Sickle v. Harmeyer, 


172 Ill. A. 218; Sperry v. Sperry, 
(Tex. Civ. A.) 103 SW.419. (2) False 
promises which the party did not 


intend to keep, whereby defendant 
failed to make defense, is a sufficient 
ground. Flood vy. Templeton, 152 
Cal. 148, 92 P 78, 183 LRANS 579; 
eye v.e Carter,.6..J.. Jo) Mar shit (Kye) 

{f] Fraudulent brief.—An original 
bill in the nature of a bill of re- 
view will not lie to impeach a 
decree on the ground that a party 
wrongfully filed and submitted briefs 
misstating evidence and the law 
without the knowledge of his oppo- 
nent, since the cdurt will be pre- 
sumed to have determined the case 
on the record, and not on the briefs. 
Cox y. Hartsville Bank, (Tenn. .Ch. 
A.) 63 SW 2387. 

66. U. S.—Tilghman vy. Werk, 39 
Fed. 680. 

Ala.—Cromelin v. MeCauley, 67 
Ala. 542, 
eee H.—Lyme vy. Allen, 51 N. BH. 
Pt Bat eemtion oa v. Morrell, 5 Lea 
pres e ao VerWard, wus Reis Feh, 

See also generally Judgments [23 
Cyc 1022]. 

67. Stallworth v. Blum, 50 Ala. 
46; McDowell v. ‘Morrell, 5 Lea 
(CTenn.). 278. 

68 Herd v. Tuohy, 133 Cal. 55, 65 
P 139; Keith v. Willingham, Ga. Dec. 
Pt. Il 151; Allen vy. Hawley, 66 Iil. 
164; Griggs v. Gear, 8 Ill. 2. ‘ 

[a]. Tllustration.— An ex parte 
amendment: of a foreclosure decree 
so as to give a deficiency judgment 
against defendant is a constructive 
fraud justifying the amendment of 
the decree. - Herd vy. Tuohy, 133 Cal. 


55, 65 P 139. 
69. Mitford Eq. Pl. (Tyler ed) 
p 191. See Beavers v. Rennels, 122 


Ill, A. 488 (holding that the mere 
fact that an administrator over- 
estimated the rights of the widow in 
a suit to sell real estate to pay 
debts was not such fraud as would 
vitiate the judgment). See also gen- 
erally Judgments [23 Cyc 1022]. 

70. U. S.—Marshall vy. Holmes, 141 
U.S. 589, 12 SCt 62, 35 L..ed.. 870; 
Vance v. Burbank, 101 U. S. 514, 25 
eed: £929) (URS. v2 Throckmorton, 
98 U. S. 61, 25 L. ed. 93; Pittsburgh, 
etce., R. Co. v. Keokuk, etc., Bridge 
Co.; 9107 Fed... 781,. 46 CCA’ 639° [reh 
den 109 Fed. 279, 48 CCA 362]; Reed 
v. Stanly, 89 Fed. 430 [aff.97 Fed. 
521, 38 CCA 331]; Ritchie v. McMul- 
len, 79 Fed. 522, 25 CCA 50; Daniels 
v. Benedict, 50 Fed. 347; U. S. v. 
pepe 25 EF. Cas. No. 15,121, 4 Sawy. 
42. 

Ala.—Hogan v. Scott, 186 Ala. 310, 
65 S 209; McDonald yv. Pearson, 114 
Ala. 630, 21 S 534; Waring v. Lewis, 
53 Ala. 615. ; 

Cal.—Flood v. Templeton, 152 Cal. 
148, 92 P 78, 18 LRANS 579; Parsons 
vy. Weis 144 @al.q 41.0, 0771S PP LO0r: 
Sohler v. Sohler, 185 Cal, 3238, 67 P 
282, 87 AmSR 98; Hanley v. Hanley, 
114 Cal. 690, 46 P 736; Pico v. Cohn, 
Oe Cale alA9 eee SON se PS baie 25 
AmSR 159, 13 LRA 336. 

f)l.—=Burton s.. Perry, ibe 1 71, 
34 NE 60; Lancaster v. Springer, 126 
lll. A. 140; Rowan v. Shawneetown 
First Nat. Bank, 112 Ill. A. 434, 
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self.74 
the fraud.** 


a rule.7® 


Mo.—Irvine y. Leyh, 102 Mo. 200, 
14 SW 715, 16 SW 10. 
SER H.—Lyme v. Allen, 51 N. H. 
J 22 N. J. 


N. J.—Davis v. 
Gifford)v,sLhorn, }:9.4N. od. 


Eq. 115; 
Eq. 702. 

Okl.—Estes y. Timmons, 12 Okl. 
5397, .%3 “P3038. [aff 199 U.S. 391, 26 
SCt 85, 50 L. ed. 241]. 

S. D.—Whitney v. Hazzard, 18 S. D. 
490, 101 NW 346. 

Tenn,—Keith v. Alger, 114 Tenn. 
1, 85 SW 71; Evans v. International 
Trust Co., (Ch. A’) 59°SW 373. 

Utah.— Mosby v. Gisborn, 17 Utah 


257%, 54. P 121. 
Rollyson, 48 W. 


W. Va.—Bodkin y. 
Va. 453, 37 SH 617. 

71. U, S.—Pittsburg, etec., R. Co. 
v. Keokuk, ete., Bridge Co. i107 Fed. 
781, 46 CCA 639 [reh den 109 Fed. 
279, 48 CCA 362]. 

Ala.—Seals v. Weldon, 121 Ala. 319, 
25 S 1021; Cromelin v. McCauley, 67 
Ala. 542. 

Cal.—Flood vy, Templeton, 152 Cal. 
148, 92 P 78, 18 LRANS 579; Parsons 
Ve paWieis, tee 144 “Cals = (410, Soh 72982 
1007. 

Tenn.—Cox v. Hartsville Bank, 
(Ch. A.) 68 SW 237; Drake v. Drake, 
12 Heisk. 704. 

W. Va. ep oaicin v. Rollyson, 48 W. 
Va. 453, 37 SE 617. 

72. U. S.—Estes v. Timmons, 199 
Uz Sa 7891,) 226: SCt 853420, L.ped: oat 
{foll U. Ss v. Throckmorton, O Stn 
61, 25 L. ed. 93]; Vance v. Burkenke 


Headley, 


101 U. S. 514, 25 L. ed. 929; U. S. 
v. ‘Throckmorton, 98 1% S. 61, 25 
L. ed, 93; Holton v. Davis, 108 Fed. 


138, 47 CCA 246; Graver v. Faurot, 
64 Fed. 241 [rev on other grounds 
76 Fed. 257, 22 CCA 156]; Daniels 
v. Benedict, 50 Fed. 847; .Kimberly 
v. Arms, 40 Fed. 548 [app dism 136 
U. S. 629 mem, 10 SCt 1064 mem, 34 
L. ed. 557 mem]; U. S. v. Flint, 25 
F, Cas... No. 15,121, 4 Sawy. 42. 

Ala.—Hogan vy. Scott, 186 Ala. 310, 
65 S 209. 

Cal.—Flood vy. Templeton, 152 Cal. 
148, 92 P 78, 18 LRANS 579; Par- 
sons v. Weis, 144 Cal. 410, 77 p 1007; 
Sohler v. Sohler, 135 Cal. 323, 67 Pp 
23 OS CAINS RO Sie LOO Vi. Cohn, 91 
Calg29) 25 1P* 970, "27 P 537, 25 AmSR 
159, 23 LRA 336. 

Tll.— Evans v. Woodsworth, 213 Ill. 
404, 72 NE 1082; Burton vy. Perry, 146 
T)l.':71,.34 NE 60; Caswell v. Cas- 
well, 120 Tll, 377, 11 NE 342; Boyden 
Vv. Reed, 55 Ill. 458: Tobias v. Tobias, 
208 Tl. A. 539); Karsten v. Winkel- 
man, 126 Ill. OAS 418; Adamski v. 
Wieczorek, 93 Ill. A, 357. 

N. H.—Folsom y, Folsom, 55 N. H. 


N. J.—Dringer v. Erie R. Co., 42 
N. deta, 573,"8 A Sil. 

N. Y.—Ross v., Wood, 8 Hun 185 
fiatt LOEND Ye 184) 

Okl.—Estes-v. Timmons, 12 Okl. 
537) 73" P 303 [aff 199 U. S- 391, 26 
sct 85, 50 L. ed, 241]. 

Or.—-Friese v. Hummel, 26 Or. 145, 
37 P 458, 46 AmSR 610. 

Tenn.—Cox v. Hartsville 
(Ch. A.) 638 SW 237. 

{a]_ Subornation of perjury is not 
such fraud as will sustain a bill to 


Bank, 


It is generally held that an original bill to 
vacate a degree will not lie on the ground that the 
_ decree was obtained by perjured testimony,’? or 
‘forged or fraudulent instruments,‘* especially im 
the absence of injury to the party complaining of 
This rule is based on the ground that 
the credibility of the testimony on which the de- 
cree was based is intrinsic and has been already ad- 
judicated,® and also on the absurd extent to which 
litigation could be protracted in the absence of such 
It has been held, however, that the rule 
that the fraud must be extrinsic should not operate 
as a bar in all eases, regardless of 


EQUITY 


one.® 


cireumstanees,** 


vacate a decree. Pico v. Cohn, 91 
Cal. 129, 25 P 970, 27 P 587, 25 AmSR 
159,13 LRA 336; ‘Willems v. Willems, 
72 il. A. 200. 

Perjury as ground of bill of review 
see supra § 902. 

73. U. S.—Vance v. Burbank, ee 
Wi HS, *54, 725, Le edi9295 ae 
Throckmorton, 98 U. S. 61, 25 L, oa 
98: Graver v. Faurot, 76 Fed. 257, 


vO5 
22 CCA 156 [64 Fed. 241]. 

Cal.—Hanley v. Hanley, 114 Cal. 
690, 46 P 736; Pico v. Cohn, 91 Cal. 
129, 25° P 970, 27: PV53%; 25 AmSR 
159, 13 LRA 336. 

Til.— Boyden v. Reed, 55 Ill. 458; 
Karsten vy. Winkelman, 126 Ill. A. 
418. 

N. J.—Gifford y. Thorn, 9 N. J. Eq. 
702. 

Tenn.—Cox v. Hartsville Bank, 


(Ch, A.) 6€3 SW 237. 
74. Stallworth v. Blum, 50 Ala. 
46; Boyden vy. Reed, 55 Ill. 458. 


75. Friese v. Hummel, 26 Or. 145, 
37 P 458, 46 AmSR 610. 

76. U: S. v. Throckmorton,. 98 
U. S. 61, 25 L. ed. 93; Ross v. Wood, 
8 Hun 135 fafie7orsNn. ay nsg. 

[a] Reason stated.—‘‘The mischief 
of retrying every case in which the 
judgment or decree rendered on false 
testimony, given by perjured_ wit- 
nesses, or on contracts or documents 
whose genuineness or validity was in 
issue, and which are afterwards as- 
certained to be forged or fraudulent. 
would be greater, by reason of the 
endless nature of the strife, than any 
compensation arising from doing led 


tice in individual cases.’ U. S. 
Throckmorton, 98 U. S, 61, 68, 26 
L. ed. 93. 

77. Maddox v. Apperson, 14 Lea 


(Tenn.) 596. 

[a] General rule criticized.—‘‘We 
have not rested our conclusion on 
this point on the ground assumed by 
the learned chancellor who tried this 
case, of the distinction between ex- 
trinsic and intrinsic fraud, that is 
fraud upon the party by reason of 
something done outside of the main 
case, by which the other party was 
prevented from presenting his case 
to the court, as collusion with his 
attorney, or preventing the party 
from obtaining testimony by a false 
statement to him, or the like; or, as 
in the case of U. S. v. Throckmorton, 
98 U. S. 61, 25 L, ed. 938, et seq., by 
presenting forged documents or evi- 
dence of title. While the principle 
may be sound, if carefully applied 

. we would not feel willing to 
say that the fact that the fraud was 
intrinsie rather than extrinsic, if 
these words have in them any defi- 
nite distinction, should be laid down 
as the unvarying rule by this court.” 
Maddox y. Apperson, 14 Lea (Tenn.) 
596, 615. See Cox v. Hartsville Bank, 
(Tenn. Ch. A.) 63 SW 2387 (where the 
court, in passing to the point on 
which the case was decided, weakens 
somewhat the force of this criti- 
cism). 

78. Graver v. Faurot, 76 Fed. 257, 
22 CCA 156 [rev 64 Fed. 241]; Mad- 
doz v. Apperson, 14 Lea (Tenn.) 

{a] Cases criticized and discussed. 
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and a similar objection has been made to an un- 
varying application of the rule that a bill will not 
lie to vacate a decree obtained by perjury or fraud- 
ulent instruments.‘* 
an original bill will lhe to vaeate a decree on the 
ground of fraudulent suppression of evidence,*? or 
where instruments which have already passed into 
judgment are stolen from the court files and another 
decree obtained thereon,®° or where defendant, be- 
ing called on for a sworn answer, makes a false 
Similarly a decree may be vacated because 
of the fraudulent presentation of an issue,®? 
though this was accomplished by fraudulent tam- 


And so it has been held that 


al- 


—(1) The doctrine announced in U.S. 
v. Throckmorton, 98 U. S. 61, 25 L. 
ed. 93, has been criticized in so far 
as it purports to lay down an in- 
variable rule to the effect that a de- 
cree will never be vacated for 
perjury of fraudulent evidence. Mad- 
dox v. Apperson, 14 Lea (Tenn.) 596. 
(2) Moreover it has been declared 
that U. v. Throckmerton, supra, 
was in conflict with Marshall v. 
Holmes, 141 U. S. 598, 12 SCt 62, 35 
L. ed. '870, in that the latter recog- 
nized perjury and fraudulent testi- 
mony as ground for equitable relief 
against a judgment at law, the doc- 
trine of the later case being pre- 
ferred, but relief being denied be- 
cause ‘the later case referred approv- 
ingly to the earlier case. Graver v. 
Faurot, 64 Fed. 241. (3) This euri- 
ous Situation was solved on appeal in 
Graver v. Faurot, supra, by distin- 
guishing the cases of U. S. v. Throck- 


morton, and Marshall vy. Holmes, 
supra, from the case in hand, the 
court declaring, however, that if 


there was any. conflict between the 
two United States cases it could not 
be regarded as an oversight, and 
hence the later case would overrule 
the earlier. Graver v. Faurot, 76 Fed. 
257, .22° CCGA. 156) [rev 64 Fed. 241]. 
(4) But Maddox vy. Apperson, supra, 
has itself been somewhat discredited 
in so far as it dissents from the 


general doctrine of U. S. v. Throck- 
morton, supra. Cox v. Hartsville 
Bank, (Tenn. \Ch: A.) 68°‘SW 237; 


(5) And subsequently to the case of 
Marshall v. Holmes, supra, the 
Throckmorton case has been followed 
by the United States supreme court. 
Estes v. Timmons, 199 U. S. 391, 26 
SCt8b1 504 a feds 24 parted 2 Okl. 
537, 73 P 303]. 

79. Maddox v. Apperson, i4 Lea 
(Tenn.) 696, 

fa] Requisites of right to relief. 
—Upon a bill of review where fraud 
is relied on by suppression of evi- 
dence, it must clearly appear that 
the evidence assumed to be withheld 
was not only material but would 
have unquestionably changed the re- 
sult had it been before the court on 
the original hearing, and the sup- 
pression by the party must be under 
such circumstances that such party 
was under a legal obligation to re- 
veal or furnish it, or he must have 
used some artifice by which it was 
concealed from the other. party. 
es v. Apperson, 14 Lea (Tenn.) 

80. Taylor v. Nashville, Gtene hk. 
Co., 86 Tenn. 228, 6 SW 39 

81. Graver v. Faurot, 76 Fed. 257, 
22 CCA 156 [rev 64 Fed. 241). 

[a] Reason of rule.—‘‘Technically 
the answers were evidence at the 
hearing, but before the hearing they 
served the distinct purpose of deny- 
ing to the _ plaintiff information 
which the respondents were under a 
duty to furnish, and so of depriving 
him, before the test of trial, of his 
standing in court.” Graver v. Faurot, 
76 Fed. 257, 262, 22 CCA 156 [rev 
64 Fed. 241]. 

82. Cox y. Hartsville Bank, (Tenn. 
Che.) 6382S W237. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pering with the evidence.’ It is 


the procurement of a decree to obtain a color of 
jurisdiction by false affidavits,S¢ and the same may 
occur through false pleadings, 85 but fraud cannot 
be predicated of allegations admitted by the plead- 


ings of the complaining party.%¢ 


stanees it has been broadly laid down that a decree 


may be impeached on the ground 


tained by perjured testimony,’7 procured or con- 
nived at by the prevailing party.8§ 
teration of the decree after its rendition is ground 


for relief.®® 


Requisites of right to relief on the ground of 
fraud are the same as on any original bill to im- 


peach a decree.®° Generally fraud 


83. Cox y. Hartsville Bank, (Tenn. 
Ch. A.) 638: SW 237. 

{a] Mlustration.—The mutilation 
of receipts by a party after their in- 
troduction in evidence by an adverse 
party, which gives rise to an issue 
as to which of the parties did such 
act, is sufficient fraud to authorize 
a court of equity to set aside a de- 
cree rendered in favor of the offend- 
ing party on an independent bill of 
review filed, since it is the fraudu- 
lent presentation of an issue, and not 
fraud in support of an issue. Cox vy. 
Hartsville Bank, (Tenn. Ch. A.) 63 
SW 237. 

84. See cases infra this note. 

[a] A false affidavit of nonresi- 
dence whereby jurisdiction is ob- 
tained in a suit is ground for a bill 
to vacate the decree. Caswell v. Cas- 
well, 120 Ill. 377, 11 NE 342; Walker 
v. Day, 8 Baxt. (Tenn.) 77. 

85. Graver v. Faurot, 76 Fed. 257, 
22 CCA 156 [rev 64 Fed. 241]; Par- 


eau v. Weis, 144 Waly ALO ss 11) oP, 
[al Illustrations.— (1) “For a 


plaintiff to present to a court a com- 
plaint whose averments he knows to 
be false, and to obtain from the court 
a judgment thcreon, in the absence 
of the defendant, and without any 
knowledge on his part of the pen- 
dency or existence of the action, or 
opportunity to controvert the alle- 
gations of the complaint, or present 
any defense thereto, is a fraud upon 
the court in procuring the judgment, 
and the party against whom such 
fraudulent judgment is obtained is 
entitled to relief in equity. Such a 
judgment is not within the rule de- 
elared in Pico vy. Cohn, 91 Cal. 129, 
PA Sia) Se ORD aA eV St Aayo Hie 25 AmSR 159, 
13 LRA 336, and in similar cases 
where relief is sought from a judg- 

ment charged to have been obtained 
by false testimony upon a contro- 
verted issue, and where the parties 
have had an opportunity to meet and 
overcome such testimony. To know- 
ingly present to a ccurt a false pe- 
tition and have it acted upon without 
the knowledge of the adverse party 
is a fraud upon the court.’ Parsons 
v. Weis, 144 Cal. 410, 77 P1007. (2) 
False answer see supra text and 
note 81. 

86. Schaefer v. Wunderle, 154 Ill. 
577, 39 NE 623. 

87. Kincade v. Conly, 64 N. C. 
387. But see Mutual Reserve Fund 
L. Assoc. v. Scott, 136 N. C. 157, 48 
SE 581 (a suit to ‘vacate a judgment 
at law, where it was declared that 
the false and fraudulent character 
of the evidence on which the judg- 
ment was based was a matter which 
should have been defended against 
in the action, the decision going off, 
however, on plaintiff's neglect to de- 
fend the first action). 

88. McMurray v. McMurray, 67 
Tex. 665, 4 SW 357. 

89. Cromelin v. McCauley, 67 Ala. 
542; Paul v. Wiles, 1 Tenn. Ch. 
519. 

90. Sée supra § 931. 

91. Corney v. Corney, 
SW 808; Hargroves vy. Nix, 


(Ark.) 169 
14 Ga. 
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fraud. 


In a few in- 
that it was ob- 


[§ 933] (3) 


Fraudulent al- 


and injury must 


316; Keith vy. Alger, 114 Tenn. 1, 85 
SW 71. 

[a] Mlustration.—A decree of the 
supreme court will not be vacated, 
on the ground that it was procured 
by fraud, based on the act of the 
successful party in surreptitiously 
making a part of the record on ap- 
peal a pleading, not filed, containing 
statements defamatory of the charac- 
ter of the defeated party, and thereby 
affecting her credibility as a witness 
before the supreme court, where the 
matter complained of in the fraudu- 
lent pleading did not require a de- 
nial, and could not have misled the 
supreme court. _ Corney vy. Corney, 
(Ark.) 169 SW 808. 

92. Riddle v. Baker, 13 Cal, 295; 
Dringer v. Erie R. Co., 42 N. J. Ea. 
573, 8 A 811; Maddox v. Apperson, 
14 Lea (Tenn.) 596. See also cases 
supra note 91. 

93. U. S.—Foster v. Mansfield, 
ete., R. Co., 36 Fed. 627 [aff 146 U. S. 
88, 13 SCt 28, 36 L. ed. 899]. 

Ala.—Collier v. Parish, 147 Ala. 
526, 41 S 772. 

Cal.—Riddle v. Baker, 13 Cal. 295. 

Colo.—Venner vy. Denver Union 
Water Co., 40 Colo. 212, 90 P 623, 122 
AmSR 1036 [writ of error dism 219 
U. S. 588, 31 SCt 472, 55 L. ed. 346]. 

Tenn.—Keith v. Alger, 114 Tenn. 
1, 85 SW 71; Maddox vy. Apperson, 14 
Lea 596. 

See also supra § 931 text and notes 
54-56. 

94. U. S—Nougue v. Clapp, 101 
U.S. 551, 25 L. ed. 1026. 

Ala.—Collier v. Parish, 147 Ala. 
526, 41 S 772; Otis v. Dargan, 53 
Ala. 178. 

Tll.—Rowan v. First Nat. Bank, 112 
Tll. A. 434. 

N. H—Lyme y. Allen, 51 N. H. 
242, 

Tenn.—Maddox v. Apperson, 14 Lea 
596; McDowell v. Morrell, 5 Lea 278; 
Griffith v. Griffith, (Ch. A.)) 46 SW 
340. 

See also supra § 931 notes 55, 56. 

95. Marshall v. Holmes, 141 U. S. 
589, 12 SCt 62, 35 L. ed. 870; Nougue 
Vv. Clapp, LOLEULGES. 71551; 25 L. ed. 
1026; Pittsburgh, etc., R. Co. v. Keo- 
kuk, etc., Bridge Co., 107 Fed. 781, 
46 CCA 639 [reh den 109 Fed. 279, 


48 CCA 362]; Munn v. Worrall, 16 
Barb. ane Y.) 221; McMurray v. Mc- 
Murray, 67 Tex. 665, 4 SW 357. 


96. See supra §§ 874, 880. 

97. See statutory provisions; and 
Mutual Reserve Fund L. Assoc v. 
Scott, 136 N. C. 157, 48 SE 581. 

98. Pittsburgh, etc., R. Co. v. Keo- 
kuk, etc., Bridge Co., 107 Hed. 781, 
46 CCA 639 [reh den 109 Fed, 279, 
48 CCA 362]; Maddox v. Apperson, 14 
Lea (Tenn.) 596. See generally 
supra § 931 text and note 56. 

99. U. S.—Dewey v. Stratton, 114 
Fed. 179, 52 CCA 135; Pittsburgh 
ete., R. Co. Vv. Keokuk, ete., Bridge 
Co.,. 107 Fed. 781, 46 CCA 639 [reh 
den 109 Fed. 279, 48 CCA 362]. 

Del.—Cochran v. Couper, 2 Del. Ch. 
27. 

Ky.—Brooks v, Love, 3 Dana 7. 

Me.—Bailey v. Merchants’ 
Co., 110 Me. 348, 86 A 328. 


Ins, 
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The decree must have resulted from the 

Plaintiff must have a good elaim or de- 
fense which he has been prevented from presenting 
in the original suit.%? 
be the result of his cwn negligence,®* and the facts 
constituting the fraud must be newly discovered 
after the decree.®® 


Plaintiff’s plight must not 


Surprise, Accident, and Mistake. 


While generally the remedy is by petition in the 
cause,°® yet, unless there is some statutory provision 
to the contrary,®°’ and except where plaintiff’s own 
fault has contributed to his predicament,®* an origi- 
nal bill les to impeach a decree obtained through 
surprise,°® accident,’ or mistake.” 
of relief are most frequently incident to decrees pro 


These erounds 


Bae retort: Vv. 30 Md. 
a C.—Kincade v, Conley, 64 N, C. 

Va.—Spilman v. Gilpin, 93 Va. 698, 
25 SE 1004; Anderson vy. Woodford, 
8 Leign (35 Va.) 316; Callaway v. 
Alexander, 8 Leigh (35 Va.) 114, 31 
AmD 640. 

Ls Uz S.—National Surety Co. v. 
State Bank, 120 Fed. 593, 56 CCA 
657, 61 LRA 394; Dewey v. Stratton, 
114 Fed. 179, 52 CCA 135; Pittsburgh, 
ete., R. Co. v. Keokuk, ete., Bridge 
Co., 107 Fed. 781, 46 CCA 639 [reh 
den 109 Fed. 279, 48 CCA 362]. 

Ariz.—MacRitchie y. Stevens, 8 
Ariz. 410, 76 P 478. 

Md.—Bailey vy. Merchants’ Ins. Co., 
110 Md. 348, 86 A 328; Herbert v. 
Rowles, 30 Md. 271. 

Tenn.—Maddox v. Apperson, 14 Lea 
596; Walker v. Day, 8 Baxt. 77. 

Va.—Erwin y. Vint, 6 Munf. (20 


Rowles, | 


Va.) 267. 
2. U. S.—Perkins vy. Hendryx, 149 
Fed. 526; National Surety Co. v. 


State Bank, 120 Fed. 5938, 56 CCA 
657, 61 LRA 394; Dewey v. Stratton, 
114 Bed. 179, 52 CCA 135; Pittsburgh, 
ete., R. Co. v. Keokuk, ete., Bridge 
Co., 107 Fed. 781, 46 CCA 639 [reh 
den 109 Fed. 279, 48 CCA 362]. 

Ariz.—MacRitchie  v. Stevens, 8 
Ariz. 410, 76 P 478. 

Cal.— Sullivan v. Lumsden, 118 Cal. 
664, 50 P 777. 
Pio eat Ape etyg v: Couper, 2 Del. Ch. 

Ill_—Karr y. Freeman, 166 Ill. 299, 
46 NE 717. 

Iowa.—Hendron vy. Kinner, 110 
Iowa 544, 80 NW 419, 81 NW 783. 

Ky.—Brooks v. Love, 3 Dana 7. 

Me.—Bailey v. Merchants’ Ins. Co., 
110 Me, 348, 86 A 328, 


97d Herbert v. Rowles, 30 Md. 
Bhp ter oe ead v. Esty, 110 Mass. 


Miss.—Brown v. Wesson, 114 Miss. 
216, 74 S 831; Person v. Nevitt, 32 
Miss, 180. 

Tenn.—Maddox vy. Apperson, 14 Lea 
596; Walker v. Day, 8 Baxt. 77; Saw- 
ride vy. Cator, 8 Humphr. 256, 47 AmD 

Va.—Prince v. McLemore, 108 Va. 
269, 61 SE 802; Spilman y. Gilpin, 
93 Va. 698, 25 SE 1004; Fore v. Fos- 
ter, 86 Va, 104, 9 SE 497; Anderson 
v. Woodford, 8 Leigh (35 Va.) 316; 
eee v. Vint, 6 Munf. (20 Va.) 

765 

{a] Premature dismissal.—A de- 
cree dismissing a bill entered by mis- 
take on bill and answer, when in fact 
the case had not been set down for 
hearing, may be vacated on an origi- 
nal bill in the nature of a bill of 
review. Perkins v. Hendryx, 149 Fed. 
526. 

[b] In partition, where the parti- 
tion is made upon the assumption by 
all parties that they have title to 
lands included in the partition, and it 
afterward turns out that they had no 
such title, relief will be granted on 
an original bill. Pardue v. West, 
1 Lea (Tenn.) 729, 732. See Parti- 
tion [30 Cyc 305]. 


780 [210.J.] 


confesso,? but there is authority and reason for the 
proposition that equity’s powers in this connection 
are coextensive with its jurisdiction to grant relief 
against fraudulent decrees, especially where the. 
The bill cannot be 
sustained upou mistake of law,® and the same is 
true of mistakes of the court in adjudicating the 
facts on which the decree is based.’ 
bill be grounded on the fact that plaintiff over- 
looked points in dispute in the former suit.® 

_ Mistakes in decrees cannot be corrected by an 
original bill where they are judicial.? Otherwise such 
mistakes may be corrected in this manner,’ al- 
though the more usual remedy is by motion or peti- 


mistake is induced by fraud.® 


3. See infra §§ 951, 957. 

4. National Surety Co. v. State 
Bank, 120 Fed. 593, 56 CCA 657, 61 
LRA 394; Sullivan vy. Lumsden, 118 
Cal. 664, 50 P 777; Brown v. Wesson, 
114 Miss, 216, 74 S 881; Prince v. 
McLemore, 108 Va, 269, 61 SE 802; 
Callaway v. Alexander, 8 Leigh (35 
Va.) 114, 31 AmD 640. 

[a] Reason of rule.—(1) “Fraud 
vitiates a judgment caused by the 
active agency of some party to the 
proceeding, as the court is misled 
and deceived as to the facts upon 
which it attempts to administer the 
law, and mistake is equally effica- 
cious in procuring a wrong, though 
all the parties are free from turpi- 
tude in procuring .the judgment.” 
Brown vy. Wesson, 114 Miss. 216, 232, 
74 S 831. (2) “I will add, however, 
that I see no reason to doubt that 
an original bill will lie to set aside 
a decree obtained by surprise, as 
well as one obtained by fraud. 
There is no doubt that equity re- 
lieves equally against surprise or 
fraud in judgments at law; and there 
is no assignable reason why it should 
not. relieve against surprise in 
equity. The only question is, whether 
it should be by bill of review or 
original bill. It cannot be by bill 
of review for matter in law, for that 
is inappropriate to the nature of the 
case. Nor can it in all cases be by 
bill of review for new matter discov- 
ered since the decree; for (as in this 
case) there may be surprise, and yet 
it may not arise out of new matter 
upon which to ground a bill of re- 
view. An original bill impeaching 
the decree on the ground that it has 
been obtained by surprise or mis- 
take, is then the proper remedy. It 
is the remedy recognized in the case 
of Erwin v. Vint, 6 Munf. (20 Va.) 
267, where a decree by default was 
obtained under circumstances of sur- 
prise; and the like principle is con- 


ceded in the case of Callaway v. 
Alexander, 8 Leigh (35 Va.) 114, 31 
AmD 640.” Per Tucker, P., in An- 
derson y. Woodford, 8 Leigh (35 


Va.) 316, 328. 

{b] Denial of relief as equivalent 
of fraud.—Where other parties to 
the suit, by their attorneys, con- 
sented to a final decree of settle- 
ment, but plaintiff neither consented 
to the decree nor had notice of its 
entry, and his debt was not included 
therein, he had an interest in the 
proceedings which were disposed of 
by the consent decree, and a bill to 
set aside that decree was properly 
allowed as an original bill, since such 
a bill may be had to set aside a de- 
cree entered by mistake aS well as 
where a decree has been obtained by 
fraud, to refuse relief under the 
circumstances being equivalent to 
fraud. Prince v. McLemore, 108 Va. 
269, 61 SE 802. : 

5. Person v. Nevitt, 32 Miss. 180. 

[a] TIllustration.—Where the ac- 
tion of the court in dismissing a bill 
is founded upon a mistake as to facts 
which it was the duty of defendant 
to have made known to the court, 


EQUITY 


[§ 934] (4) 


Nor ean the 


such concealment constitutes fraud. 
Person y. Nevitt, 32 Miss. 180. 

6. Robinson v. Citizens Bank, 135 
Ark. 308, 204 SW 615; Harrigan v. 


Peoria County, 262 Ill, 36, 104 NE 
172; Schaefer v. Wunderle, 154 Ill. 
577, 39 NE 623; Holmes vy. Roth, 


(Tenn, Ch. A.) 57 SW 505. 

‘f{a] Tiustration.—The fact that 
defendant misconceived the purpose 
of a Summons and treated it merely 
as a garnishment, and answered it 
as such, does not of itself constitute 
fraud or casualty which will justify 
the court in setting aside a decree, 
it being defendant’s duty to take no- 
tice of all allegations of the com- 
plaint. -Robinson v. Citizens’ Bank, 
135 Ark. 308, 204 SW 615. 

{b] Ignorance of foreign laws is 
not ground for relief after the cause 
has been heard and decided, where 
the party was represented by com- 
petent counsel. Schaefer vy. Wun- 
derle, 154 Ill. 577, 39 NE 6238. 
iy Pardue v. West, 1 Lea (Tenn.) 
729, 

8. Holmes y. Roth, (Tenn. Ch. A.) 
57 SW 405. 

9. Smith y. Butler, 11 Or. 46, 4 
Sah tee Pardue v. West, 1 Lea (Tenn.) 
F299. 

Correction of mistakes in relief 
granted see Judgments [23 Cyc 1005]. 

10, Cal.—Sullivan v. Lumsden, 118 
Cat 6645 150) ET, 

Ill.—Moore- vy. Shook, 276 Ill. 47, 
114 NE 592 (holding that clerical 
errors may be corrected by an origi- 
nal bill, but not a bill in the nature 
of a bill of review). 

Miss.—Brown y. Wesson, 114 Miss. 
216, 74.S 831. 

N. J-—Whittemore vy. Coster, 4 
N. J. Eq. 438, 41 AmD 740. 

Or.—Smith vy. Butler, 11 Or. 46, 4 
Publi. 

Tenn.—Pulliam vy. Wilkerson, 7 
Baxt. 611. 

Tex.—Harris v. Hicks, (Civ. A.) 49 
SW 110. 

‘fa] Date of decree.—(1) An origi- 
nal bill lies to procure the nune pro 
tune entry of a decree, So as to make 
it show its proper date. Moore vy. 
Shook, 276 Ill. 47, 114 NE 592. (2) 
Where administration was denied to 
a decedent’s widow on the ground 
that her marriage took place within 
the prohibited period from the entry 
of a decree divorcing the decedent 
from a former wife, it was held that 
an original bill would lie to have the 
divorce decree entered as of the date 
of its rendition: Moore vy. Shook, 276 
Tll. 47, 114 NE 592. 

11. See supra §§ 874, 880. 

12. U. S.—Whiting v. U. S. Bank, 
13 Pet. 6, 10 L. ed. 33. 

, Ala.—Dunklin v. Harvey, 56 Ala. 
{One 

Cal.—Eldred y. White, 102 Cal. 609, 
36 P 944. 

Ill.— Davis v. Dresback, 81 Ill. 393; 
Harper v. Mangel, 98 Ill. A. 526. 

Iowa.—Barz v. Sawyer, 159 Iowa 
481, 141 NW 319; De Louis vy. Meek, 
2 Greene 55, 50 AmD 491. 

Ky.—Alexander v. Slavens, 7 B. 
Mon. 


tion in the cause. 


[§§ 933-934 


Lack of Parties or Notice. An 


original bill in the nature of a bill of review les 
where the interest of the party seeking relief was 
not before the court when the decree was rendered 
but purports to be affected by the decree,'? and the 
vaeation of the decree would probably bring about a 
different result,}* especially when this ground is 
mixed with fraud,!* and plaintiff had no knowledge 
of the former suit.*® 
without notice is ground for its vacation.'® Lack of a 
necessary party is ground for an original bill to va- 
eate the decree,1’ and so also where the decree is 
in favor of a party who died pendente lite,!* or is 


The amendment of a decree 


R. I.—Primitive Methodist Church 
Va. Homer,. 33R Ts 530596 Ae S38 
Quinn Syorblae 3 7 Ree Lao Gyro te enti 
AnnCas1917C 373. 

Tenn.—Donaldson v. Nealis, 108 
Tenn. 638, 69 SW 782; Walker v. 
Day, 8 Baxt. 77; Oody v. Roane Iron 
Co., (Ch.) 53 SW 1002 [aff 58 SW 
850]. 

Vt.— Bailey v. Holden, 50 Vt. 14. 

W. Va.—Kanawha Hardwood Co, v. 
Evans, 65 W. Va. 622, 64 SE 917. 

[a] MTlustration.—Where a decree 
in a suit against trustees affected the 
right of the cestuis, who were not 
made parties, they may raise the 
question as to whether they were 
bound thereby, by an original bill in 


the nature of a bill of review. 
Primitive Methodist Church Vv. 
Homer, 38 R. I. 530, 96 A 818. 

{b] Parties not served in the 


original suit may have relief against 
the decree by original bill. Dunklin 
v. Wilson, 64 Ala. 162; Eldred v. 
White, 102 Cal. 600, 36 P 944; Harper 


v. Mangel, 98 Ill. A. 526; Philbrick 
eis Johnson, °:91 ~ Vt. 1 270,100: A 
110. 

[ec] A false return of service 


may be attacked by the party affected 
by an original bill to impeach the 
decree. Davis v. Dresback,* 81 Ill. 
Bee Harper v. Mangel, 98 Ill. A. 


{d] Conclusiveness of statutory 
remedy.—(1) Rev. St.c 22 § 19, afford- 
ing a remedy to persons not sum- 
moned or served with a copy of the 
bill applies only to persons served by 
publication, and does not deprive the 
court of jurisdiction of an original 
bill. Harper v. Mangel, 98 Ill. A. 
526. (2) The statute applies only to 
persons made parties to the Ssuit, 
and one who was not a party may 
have an original bill. Wellington vy. 
Heermans, 110 Ill. 564. 

fe] An unauthorized appearance 
by an attorney gives the party for 
whom the appearance purported to 
have been made ground for an orig- 
inal bill to impeach the decree. De 
Louis vy. Meek, 3 Greene (Iowa) 55, 
50 AmD 491; Oody v. Roane Iron 


Co., (Tenn. Ch.) 53 SW. 1002 ofafft 
58 SW 850]. 
{f] Void service by publication is 


ground for a bill to impeach the de- 
cree, at the instance of the party 
purporting to have been served. Par- 
sons v. Weis, 144 Cal. 410, 77 P 100%; 
Donaldson v. Nealis, 108 Tenn. 638, 
69 SW 732; Walker y. Day, 8 Baxt. 
(Tenn.) 77. 


minos Cromelin vy. McCauley, 67 Ala. 
14. Dunklin v. Harvey, 56 Ala. 


177; Parsons v. Weis, 144 Cal. 410, 
77 P 1007; Jeffrey v. Hand, 7 Dana 
(Ky.) 89. 

15. Quinn v. Hall, 37 R. TI. 56, 91 
A 71, AnnCasi917C 373; Bailey v. 
Holden, 50 Vt. 14. 

16. Herd v. Tuohy, 133 Cal, 55, 65 
P93 

17. Bailey v. Merchants’ Ins. Co., 
110 Me. 348, 86 A 328, 

18. Keith vy. Willingham, Ga. Dec. 
Wem 1b sah 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 934-936] 


in favor of a fictitious person.}® 

Infants and persons non compos. An original billl 
les where an improper decree has been rendered 
against an infant *° or a person non compos mentis.?2 

[§ 935] h. Pleading and Defenses to Bill. A 
decree cannot be set up in bar of a bill filed to set 
the same aside as fraudulent,?? unless, perhaps, when 
accompanied by an answer sufficiently denying the 
fraud,?* but in such ease the allegations of fraud 
must be specifically answered, a general denial be- 
ing insufficient.2* Denial of a statutory motion to 
set aside a decree is not necessarily a bar to an 
original bill to vacate the decree.2> The same is 
true of the action of the court upon a bill of re- 
view °° or other effort to obtain a review in the 
original suit,?? and of a ruling refusing to let in 
interested persons as parties to the suit;28 but where 
the grounds of relief in a bill of review are the 
same as those on which the subsequent original bill 
is based, the denial of the former is a bar to the 
latter.2° The bill may be demurred to for want 
of equity.°° But the demurrer does not reach such 
parts of the record in the original suit as are not 


19. Keith y. Willingham, Ga. Dec. 
Pte s5 de 
20. See Infants [22 Cyc 702]. 


the decree, and 
21. See Insane Persons [22 Cyc 


that reason. 


EQUITY 


lationship, does not show such fraud 
as would justify the impeachment of 
is demurrable for 
McDonald vy. Pearson, 


[210.J.] 781 


set ouf in the bill.*+ If defendant relies:on such 
matters he must present them by plea or answer.*? 
Where the distinction between plea and answer is 
observed,?* any defense which could have been 
raised in the original proceedings must be raised by 
answer, and not by plea.*+ Relef will not be denied 
because the party against whose property the decree 
runs is indebted to tlie person in whose favor the 
decree is rendered.*® The defense of innocent pur- 
chaser must be pleaded.?® 

[§ 936] i. Hearing and Relief.37 An original bill 
to impeach a decree should be properly matured be- 
fore being finally heard,?® and should: not be dis- 
posed of on ex parte evidence.*® The presumptions 
are in favor of the decreé,*° and the burden of proof 
is on plaintiff;44 but the recitals of the decree are 
not conclusive.*? Where fraud is alleged it is the 
principal point in issue, and must be established be- 
fore the propriety of the decree’ can be investi- 
gated,** and the facts constituting the fraud must 
be established by clear and satisfactory evidence.** 
The general object of the bill is to vacate the de- 
cree in toto,*® especially where a stranger to the 


Law in this country to give adequate 
relief. But that must be done by a 
proceeding putting in issue that 
fraud, and that fraud only. You can- 


1245]. 

22. Campbell - Kawannanakoa v. 
Campbell, 152 Cal. 201, 92 P 184; 
Young v. Tucker, 39 Iowa 596; Adair 
v. Cummin, 48 Mich. 875, 12 NW 
Ae Walker v. Day, 8 Baxt. (Tenn.) 


“The case assails the decree as 
vicious on account of the alleged vice 
through which it was brought about 
and on which it was founded, and 
it cannot be set up to bar proof of 
its own fatal contamination. When 
the matter which is being tried is 
whether the ground of a decision can 
or cannot sustain it, the decision it- 
self is no authority.” Adair v. Cum- 
min, 48 Mich. 375, 378, 12 Mo. 495. 

[a] Judgment in ejectment as bar. 
—Where there has been a sale of 
land under a decree valid on its 
face, a judgment in ejectment against 
the owner, on the ground that the 
decree could not be collaterally at- 
tacked, is no bar to an original bill 
to set aside the decree and sale un- 
der it for fraud. Walker y. Day, 8 
Baxt. (Tenn.) 77. 

23. French y. Shotwell, 5 Johns. 


ChaiGN Pye )iib55. 
Wilson, 3 Litt. 


24. Carneal v. 
(Ky.) 80. 

25. Estudillo v. Southern Califor- 
nia Security L. & T. Co., 149 Cal. 
5562587, Palo: 

- [a] Tlustration.—Denial of a mo- 
tion under Code Civ. Proc. § 473 is 
not a bar to a bill to vacate the de- 


cree. Estudillo v. Southern Califor- 
nia Security L. & T. Co., 149 Cal. 
5oGa'3 G0e 19: 


26. Keith vy. Alger, 114 Tenn. 1, 85 
1 


avy ome (lie 
27. Keith vy. Alger, 114 Tenn. 1, 85 
SW 71. 

28. Tazewell County v. Farmers’ 
Te) &et. (Con 12) Ned. 1752. 

[a] Miustration.—A ruling refus- 
ing the petition of stockholders to 
be made parties in a foreclosure suit 
brought against their corporation is 
not a bar to an independent suit to 
set aside the decree for fraud. Taze- 
well County v. Farmers’ L. & T. Co., 
12 Fed. 752. 

29. Keith v. Alger, 114 Tenn. 1, 
85 SW 71. 

30. McDonald y. Pearson, 114 Ala. 
630, 21 S 534; De Louis v. Meek, 2 
Greene (Iowa) 55, 50 AmD 491. 

[a] Dlustration.—A bill seeking 
to annul a final decree for fraud, 
which shows a state of facts consist- 
ent with honesty of intention and 
does not disclose any fiduciary re- 


114 Ala. 630, 21 S 534. 

31. Richardson v. Loree, 94 Fed. 
Sipe oO OOAT 301. 

32. Richardson v. Loree, 94 Fed. 
375, 36 CCA 301. 

83. See supra §§ 505, 543. 

384. Cox v. Bennett, 123 Md. 356, 
91 A 141. 

35. Vanderpoel v. Knight, 102 Ill. 
A. 596. 

36. Livingston v. Noe, 1 Lea 
(Tenn.) 55. See also infra § 936 text 
and notes 59-70. 

37. Appealability of decree see 
Appeal and Error § 358. 

88. Silman y. Stump, 47 W. Va. 
641, 35 SE 833. See generally supra 

830. 
ee: Silman vy. Stump, 47 W. Va. 
641, 35 SE 833. 

- 40. Cromelin v. McCauley, 67 Ala. 
542, 548; Kidd v. Prince, (Tex. Civ. 
A.) 182 SW 1725. 

“Courts will not strive either to 
force conclusions of fraud; and if 
the circumstances and facts in evi- 
dence are fairly susceptible of an 
honest intent, that construction will 
be placed upon them.’ Cromelin v. 
McCauley, supra. | 

[a] Where the bill alleges two 
grounds, one of which will and the 
other will not, support the decree, 
it will be presumed that the decree 
was based on the proper ground. 
Kidd v. Prince, (Tex. Civ. A.) 182 
SW 725. ; 

41. U. S.—McMicken v. Perin, 22 
How. 282, 16 L. ed. 259. 

Ala.—Dunklin vy. Wilson, 64 Ala. 
62. 

; Cal.—BHichhoff v. Hichhoff, 107 Cal. 
42, 40 P 24, 48 AmSR 100. J 

Tll.—Vanpelt v. Hutchinson, 114 fil. 
435, 2 NE 491; Stout v. Oliver, ‘40 
Tipe 42454 1 Daly: werOgden V 231 1ll FA. 
319: 

Mo.—Johnson v. Stebbins-Thomp- 
son Realty Co., 167 Mo. 325, 66 SW 
933. 

Pa.—Minor v. Minor, 204 Pa. 199, 
53 A 765. 

42. Law v. Law, 55 W. Va. 4, 46 
SE 697; Springston vy. Morris, 47 W. 
Va. 50, 34 SE _ 766. 

43. Edmondson y. Moseby, 4 J. J. 
Marsh. (Ky.) 497; Burch v. Scott, 1 
Gill & J. (Md.) 398; Flower v. Lloyd, 
GEChHE Di 297; ; 

“T agree with what has been said 
by the Master of the Rolls, that in 
the case of a decree (or judgment as 
we call it now) being obtained by 
fraud there always was power, and 
there still is power, in the Courts of 


not go to your adversary and say, 
‘You obtained the judgment by fraud, 
and I will have a rehearing of the 
whole case’ until that fraud is estab- 
lished. The thing must be tried as 
a distinct and positive issue; ‘you’ 
the Defendants, or ‘you,’ the Plain- 
tiff ‘obtained that judgment or de- 
cree in your favor by fraud; -you 
bribed the witnesses, you bribed my 
solicitor, you bribed my counsel, you 
committed some fraud or- other of 
that kind, and I ask to have the 
judgment set aside on the ground of 
fraud.’ That would be tried like any- 
thing else by evidence properly 
taken directed to that issue, and 
wholly free from and unembarrassed 
by any of the matters originally 
tried.” . Per James, L. J., “in Flower 
v. Lloyd, 6 Ch. D. 297, 301%, 

44. U. S.—Holton v. Davis, 108 
Fed. 138, 47 CCA 246; Sahlgaard v. 
Kennedy, 13 Fed. 242, 4 McCrary 291. 

Ala.—Collier v. Parish, 147 Ala. 
S26 gS: 2002s 

Ark.—Noe vy. Layton, 76 Ark. 582, 
89 SW 1005. : 

Cal.—Reed y. Ukiah Bank, 148 Cal. 
96, 82 P 845; Reay v. Treadwell, 140 
Cal 4229 730 P1078, 1145 Pusb2s 

Del.—Oldham vy. Cooper, 5 Del. Ch. 
alisyily 

Ga. 5 Sasser vy. Olliff, 91 Ga. 84, 16 


Ill—Evans v. Woodsworth, 213 
Ill. 404, 72 NE 1082; Boyden vy. Reed, 
55 Ill. 458; Hewitt v. Lucas, 42 Ill. 
296; Crafts v. Hall,-4 Tl. 4131. 

Mich.—Gray -v. Barton, 62 Mich. 
186, 28 NW 813. G 

Mo.—Sheetz v. Kirtley, 62 Mo. 417. 

N. Y.—Smith v.-Nelson, 62 N. Y. 
286; Weidersum vy. Naumann, 62 
HowPr 369. 

Okl.—Estes vy. Timmons, 12 Okl. 
58%, 73 Pi 303 | [afeeroo "Ue SS 391) 926 
SCt 85, 50 L. ed. 241]. 

Pa.—Minor v. Minor, 204 Pa. 199, 
53 A 765; Morton vy. Weaver, 99 Pa. 
47. 

Tenn.—Heiskell v. Galbraith, (Ch.) 
59 SW 346. 

45. U. S.—Osborn v. Michigan 
Air-Line R. Co., 18 F. Cas. No. 10,594, 
2 Flipp. 503. 

Iowa:—De Louis vy. Meek, 2 Greene 
55, 50 AmD 491. 

N. J.—Kearns yv. Kearns, 70 N. J. 
Eq. 483, 62 A 305. 

N. C.—Kincade v. Conley, 64 N. C. 
387. 

Tenn.—Berdanatti_ v. 
Tenn. Ch. 699. 

[a] Where deersce hag been exe- 


Sexton, 2 
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former suit is plaintiff.4¢ But the decree may be set 
aside, reversed, or modified, according to the equi- 
ties of the parties,*7 so far, at least, as can be done 
without prejudice to innocent third persons,** and 
collateral or alternative relief may be granted where 
it is justified by the pleadings.4® The court may 
even enjoin the execution of its own decrees,°° al- 
though there is authority to the contrary on the 
last proposition. As-in cases of bills in equity 
generally,®? the relief must be within the plead- 
ings.°3 

Restitution. Generally, where the decree has 
been executed, upon granting relief the court will 
place the parties in the same situation in which 
they would have been had the decree not been exe- 
euted.>* 

The overruling of a demurrer to an original bill 
to impeach a decree does not, as in ease of a bill 
of review for error,®> operate to vacate the decree.°® 

Conditional relief. The court may grant relief 
subject to the performance of conditions.*” 

Stay of execution. An original bill in the nature 
of a bill of review does not, of itself, operate as a 
stay of execution on the decree.®8 


cuted, it can nevertheless be de- 
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an alleged interest in the land which 


[§§ 936-937 


The right of third persons will be protected,°>® and 
so the title of innocent purchasers for value without 
notice will not be disturbed.°° Where the purchaser 
is a party to the decree sought to be vacated, he is 
not protected.2t The same rule applies to pur- 
chasers with notice.6? But an innocent purchaser 
from the successful party is protected,®* and so also 
an innocent purchaser from a purchaser with no- 
tice,*t and a bona fide purchaser may pass a good 
title to a person having notice.°> Where the court 
had no jurisdiction of the person whose interests 
are involved, even an innocent purchaser is not pro- 
tected against the vacation of the decree,®® especial- 
ly where he had notice of the defect in the decree.®* 
These rules are the same as those applicable on the 
reversal of a decree on a bill of review,®* and to 
bona fide purchasers generally,°® and to purchasers 
at judicial sales.7° 

[§ 937] H. Decrees Pro Confesso or by Default 
—l. In General. In lieu of the ancient method of 
summoning defendant by subpcena and compelling 
his appearance by attachment, sequestration, or 
other writ to the same end,‘t modern practice per- 
mits the treatment of defendant’s default in ap- 


clared absolutely void by the court 
having jurisdiction so to declare it. 
Osborn y. Michigan Air-Line R. Co., 
15 by Cas ENo-1 10359 4,025Mlippni5o03! 

{b] Effect of vacation on co- 
parties.—_ W here the decree is vacated 
as to one party it will be vacated 
as to all his coparties. De Louis v. 
Meeks 2 Greene (Iowa) 55, 50 AmD 

46. Curry v. Peebles, 83 Ala. 225, 
8S) 622. 

47. Ernst Tosetti Brewing Co. v. 
Koehler, 200 Ill. 369, 65 NE 636; 
Adamski y. Wieczorek, 170 Ill. 3873, 
48 NE 951. 

48. See infra text and notes 59-68. 

49. Adair v. Cummin, 48 Mich. 
375, 12 NW 495; Arnold v. Moyers, 1 
Lea (Tenn.) 308; Kanawha Hardwood 
Co. v. Evans, 65 W. Va. 622, 64 SH 
917; Bandon v. Becker, 3 Cl. & F. 
479, 6 Reprint 1517. 

50. Bennett v. Brown, 50 Ga. 216; 
Peo. v. Gilmer, 10 Ill, 242; Robinson 
v. Davis, 11 N. J. Eq. 302, 69 AmD 
591; Montgomery v. Whitworth, 1 
Tenn. Ch. 174. And see generally 
Judgments [23 Cyc 989]. 

Pe Greenlee v. McDowell, 39 N. C. 

52. See supra § 854. 

53. Hendryx v. Perkins, 114 Fed. 
801, 52 CCA 435 [reh den 116 Fed. 
1020, 52 CCA 684 (certiorari den 187 
U. S. 648, 23 SCt 843, 47 L. ed. 346)]; 
. Bailey v. Merchants’ Ins. Co., 110 Me. 


348, 86 A 3828; Low v. Low, 177 
Mass. 306, 59 NE 57. 
[a] Mlustration.—A bill for the 


vacation of a prior decree of the 
same court, which charges fraud as 
the ground for the relief asked, will 
not sustain a decree granting such 
relief on the ground of mistake of 
fact, even though such mistake re- 
jated to the state of the pleadings at 
the time of the hearing, and was 
shared by the court, and prevented 
a determination of the cause on the 
merits. Hendryx vy. Perkins, 114 Fed. 
801, 52 CCA 435. : 

{b] Prayer.—(1) Where plaintiff, 
who had recovered a decree for speci- 
fic performance, brought suit for 
relief against certain mortgages on 
the land to be conveyed, and to re- 
cover damages recovered by the 
original defendants for a portion of 
the land taken for a highway,.it was 
held that one of the original defend- 
ants who was a widow of a former 
owner of the land was not entitled 
in such suit to a decree vacating the 
former decree as to her because of 


was not set up in the former suit, 
since such relief was not within the 
prayer of the bill, it not being for a 
general correction of errors. Low v. 
Low, 177 Mass. 306, 59 NE. 57. (2) 
On an original bill by an adminis- 
trator de bonis non to impeach a de- 
eree by which a certificate of shares 
in an insurance company which had 
belonged to the estate had been 
issued to defendant bank, brought on 
the ground that, as the estate had 
not been represented, the decree did 
not affect it, a prayer that the in- 
surance company be ordered to issue 
a new certificate to the estate and 
pay to plaintiff the dividends ac- 
erued thereon, with an alternative 
prayer, in the event that the bank on 
the transfer to it by the first ad- 
ministrator in fraud of the estate 
acquired the rights of a bona fide 
purchaser, for such relief as the es- 
tate was entitled to, was sufficient 
to authorize the granting of the spe- 
cial relief sought. Bailey v. Mer- 
chants’ Ins. Co., 110 Me. 348, 86 A 
328. 

54. U. S.—Hendryx v. Perkins, 114 
Fed. 801, 52 CCA 485; Osborn vy. 
Michigan Air-Line R. Co., 18 F. Cas. 
No. 10,594, 2 Flipp. 503. 

Ala.—Curry vy. Peebles, 83 Ala. 225, 
3 S 662. 

Ill.— Wadhams y. Gay, 73 Ill. 415; 
Boyden v. Reed, 55 Ill. 458. 

Ky.—Edmondson vy, Moseby, 4 J. J. 
Marsh. 497. 

Va.—Keran vy. Trice, 75 “Va. 690. 

W. Va.—Poling v. Poling, 61 W. 
Va. 78, 55 SE 993; Stewart v. Ten- 
nant, 52 W. Va. 559, 44 SE 223. 

Eng.—Flower v. Lloyd, 6 Ch. D. 
297, 10 Ch. D. 327. 

55. See supra § 918 text and note 
81. 

56. Guerry v. Perryman, 12 Ga. 14. 

57. Dewey v. Stratton, 114 Fed. 
179, 52 CCA 1865. 

[a] Payment of costs may be im- 
posed as a condition to the relief 
sought. Dewey v. Stratton, 114 Fed. 
179, 52:.CCA 135. ; 

Conditional relief generally 
supra § 849. 

58. Burch v. Scott, 1 Bland 112. 

, se of review as stay see supra 

59. Franklin Say. Bank v. Taylor, 
53 Fed. 854, 4 CCA 55 [rev 50 Fed. 
289]; Teel v. Dunnihoo, 221 Ill. 471, 
77 NE 906, 112 AmSR 192; Brown v. 
Wesson, 114 Miss. 216, 74 S 831. 

60. U. S,.—Shelton v. Tiffin, 6 
How. 1638, 12 L. ed. 387. 


see 


For later, cages, developments and changes in. the law see cumulative Annotations,.same title, page and note number, ~ - 


soothe oes v. Wilson, 64 Ala. 
162. 
Ponrenaries v. Hayden, 46 Cal. 


1ll.—Teel v. Dunnihoo, 221 Ill. 471, 
77 NE 906, 112 AmSR 192; Allison 
v. Drake, 145 Ill. 500, 32 NE 5387; 
Lloyd v. Kirkwood, 112 Ill. 329; Wad- 
hams vy. Gay, 73 Ill. 415; Hedges v. 


Mace, 72 Ill. 472. 
Miss.—Friley v. Hendricks, 27 
Miss. 412. 
yee C.—Fowler y. Poor, 93 N. C. 
Tenn.—tTravis v. Sitz, 135 Tenn. 
156, 185 SW 1075, LRA1917A 671; 
Greenlaw v. Greenlaw, 16 Lea 435; 


Livingston vy. Noe, 1 Lea 55. 

Tex.—Fox vy. Robbins, (Civ. A.) 62 
SW 815. 

Va.—Carter v. Allan, 21 Gratt. (62 
Va.) 241. 

[a] Oil lessee.—Where land which 
had been sold at foreclosure sale was 
leased by the purchaser under a con- 
tract expressing a consideration of 
five dollars, ‘but which was condi- 
tioned on the discovery of petroleum 
in a specified time, in which case the 
lessor was to have a certain share 
thereof, which was the real consider- 
ation for the lease, and the lessee 
did discover oil and realized more 
than his total expenditures, the les- 
see was not such a purchaser for 
value as to be entitled to have his 
interest protected in a suit to vacate 
the decree of foreclosure and to can- 
cel the deed under which the lessor 


claimed. Fox vy. Robbins, (Tex. Civ. 
A.) 62 SW 815. 
61. Lloyd v. Kirkwood, 112 Ill. 


329; Hedges v. Mace, 72 Ill. 472. 

62. Dunklin y. Harvey, 56 Ala. 
177; Gregory v. Lenning, 54 Md. 51. 

63. Travis v. Sitz, 135 Tenn. 156, 
185 SW 1075, LRA1917A 671; Win- 
chester v. Winchester, 1 Head 
(Tenn.) 460. 

64. Fowler v. Poor, 93 N. C. 466. 

65. Wilson v. Hoffman, (N. J. Ch.) 
50) A. 592, 

66. Shelton v. Tiffin, 6 How. 
(U. S.) 1638, 12 L. ed. 387; Harshey 
v. Blackmarr, 20 Iowa 161, 89 AmD 
520; Gregory v. Lenning, 54 Md. 51; 
McEachern y. Brackett, 8 Wash. 652, 
36 P 690, 40 AmSR 922. 
wea Dunklin y. Harvey, 56 Ala. 

68. See supra § 921. 

69. See Bona Fide Purchaser 8 
Cx dy PPA 
ies See Judicial Sales [24 Cyc 


71. See supra § 357. 


eer sf Re ie i 


-8§ 937-938] 


pearance or pleading as a confession of the facts 
anit Strictly speaking, it is the 
bill which is taken as confessed,’? and the decree 


charged in the bill.7? 


entered thereon is a decree pro 
though proof is necessary before 
be entered.” 


as to a counterclaim.® 


ject to decrees pro confesso.%? 


Default at hearing. Where a cause is set down 
at the request of either plaintiff or defendant, and 
plaintiff fails to appear, the bill will be dismissed.®* 
Where defendant does not appear at the hearing, 


plaintiff may have such decree as 


72. 1 Daniell Ch. Pr. (6th Am. ed) 
p 517. And see infra § 944 text and 
note 38. 

73. U. S.—Thomson vy. Wooster, 
ae U. S. 104, 5 SCt 788;.29 lL. ea. 
ee C.—Perkins y. Tyrer, 24 App. 

Fla.—Porter v. Key West, 69 Fla. 
354,68 S) 175. 

C.—Atty.-Gen.  v. 


Carver, 34 

Tenn.—Bashaw_ v. 115 
Tenn. 596, 91 SW 202. 

W. Va.—Katzenstein y. Prager, 67 
W. Va. 3438, 67 SE 792; Steenrod v. 
Wheeling, etc., R.. Co., WwW. Va. 
138; Bock v. Bock, 24 W. Va. 586; 
Hunter y. Kennedy, 20 W. Va. 343; 
1 Daniell Ch. Pr. (6th Am. 
yoy syria 

See also infra § 944 text and 
38 


74. Thomson v. Wooster, 
U. S. 104, 5 SCt 788, 29 L. ed. : 
Knott vy. Giles, 27 App. (D. C.) 581; 
Austin vy. Barber, 88 Miss. 553, 41 
S 265; Katzenstein v. Prager, 67 W. 
Va. 343, 67 SE. 792; Steenrod | sv. 
Wheeling, etc., R. Co., 25 W. Va. 133. 


Temple, 


75. Watson v. Wigginton, 28 W. 
Va. 533. 

Necessity of proof on hearing’ see 
infra § 948. 

76. See infra § 947. 

77. See infra § 942. 

78. Ark.—Real Est, Bank vy. Boze- 


man, 15 Ark, 316. 
Ga.—Tedder v. Stiles, 16 Ga. 1. 
Tll.— Black v. Lusk, 69 Ill. 70. 
Ky.—McGrath y. Balser, 6 B. Mon. 
141; McClain v. Waters, 9 Dana 


55.. 

N. Y.—Bond y. Howell, 11 Paige 
233; Lawrence vy. Bolton, 3 Paige 
294. 

Tenn.—Dillon v. Davis, 3 Tenn. Ch. 
386. 

‘Effect of amendment after pro con- 
fesso see infra § 946 text and notes 
7-13. : 

Failure to answer amended bill 
see infra § 940 text and notes 72-78. 

Necessity of process on amended 
bill see infra § 939 text and notes 
15-25. 

79. Rio Grande Dam, etc., Co. v. 
Wes. 2b, Un. S266, 30 SCtr97 940K 
ed. 190 [aff 13 N. M. 386, 85 P_ 393]; 
Shaw. v.. Bill, 95 U:S.)10y.247 Ted. 
333; Mix v. Beach, 46 Ill. 311; Mc- 
Grath v. Balser, 6 B. Mon. (Ky.) 141; 
Story v. Moon, 3 Dana (Ky.) goles 
Lawrence v. Bolton, 3 Paige (N. Y.) 
294. 

80. Ala.—Hale v. Kinnaird, 76 8 
954. 

Ark.—Hartfield_ v. Brown, 8 Ark. 
283; Byrd v. Sabin, 8 Ark. 279. 

Colo.—Ford Gold Min, Co. v. Lang- 
ford, 1 Colo. 62. 

Tll.—Holbrook v. Prettyman, 44 Ill. 
31 


ai} 
Ky.—Atterberry v. Knox, 8 Dana 


In this connection care should be 
taken not to confuse such a decree *® with the or- 
der or interlocutory decree declaring the default.77 
An amended bill may be taken as confessed,”* and 
the same is true of a supplemental bill 7° or a cross 
bill,*° and sometimes this procedure is authorized 
: Usually no new process or 
appearance is necessary in such eases.®? 

Persons under disability are not, as a rule, sub- 


EQUITY 


confesso,‘* even 
such decree can 


[§ 938]. 2. 
General. 


he is entitled to | statute or rule, 


282; Madeiras v. Catlett, 7 T. B. Mon. 
475; McKee vy. Beall, 3 Litt. 190. 

Mich.—Messenger y. Peter, 129 
Mich. 98, 88 NW 209; Coach v. Kent 
Circuit Judge, 97 Mich, 563, 56 NW 
Sous 
i" N. Y.—White v. Buloid, 2 Paige 
64. 
W. Va.—Goff vy. Price, 42: W. Va. 
384, 26 SE 287. 

{a] Decree’ against person not 
party to cross bill.—A cross bill can- 
not be taken as confessed against 
one of original plaintiffs not named 
as a party to the cross bill. Madeiras 
Vea Catletéy- v7 Mon. (Ky.) 


475. 

81. Garrosi v. 8 Porto 
Rico Fed. 571. 

{a] Federal equity rules.—(1) 
“New equity rule 31 provides that 
‘if the answer includes a... coun- 


Gonzalez, 


terclaim, the party against whom it 
is asserted shall reply within ten 
days after the filing of the answer 

. in default of a reply a decree 
pro confesso on the counterclaim 
may be entered as in default of an 
answer to the bill.’” Garrosi v. Gon- 
zalez, 8 Porto Rico Fed. 571, 575. (2) 
A so-called counterclaim which seeks 
merely the cancellation of an unre- 


corded transfer of a mortgage, upon 
which the plaintiff bases his right 
to recover, cannot be taken as con- 
fessed, not properly being a counter- 
claim. Garrosi v. Gonzalez, supra. 

82. See infra § 939 text and notes 
15-27. 

83. See Guardian and Ward [21 
Cyc 217]; Husband and Wife [21 Cyc 
1576]; Infants [22 Cyc 694]; Insane 
Persons [22 Cyc 1244]. 

84. New England Mortg. Security 
Go. v. Davis,’ 122 Ala. 555, 25 S 42; 
2 Daniell 7 Chis Pr. (6th tAm:, ed) 
p 979. See generally supra § 807. 

85. 2 Daniell Ch. Pr. (6th Am, 
ed) p 979; 1 Hoffman Ch. Pr. (1st 
ed) p 557. aye 

{a] English practice indicated.— 
“Tt does not appear to be clearly set- 
tled upon authority what decree the 
plaintiff may take in such a case, 
whether such as he thinks himself 
entitled to, or whether the _ court 
will look to the pleadings and only 
give him what appears to be his 
right. It is the every-day practice 
of our court to hear the affidavit of 
service of the notice of hearing read, 
and to tell the counsel to take his 
decree; and in the case of Geary v. 


Sheridan, 8 Ves. Jr. 192, 32 Reprint 
327, it is stated that upon a default 
at the hearing the party takes such 
a decree as he thinks he can sus- 
tain; but upon a bill pro confesso the 
court pronounces the decree. So in 
Carew v. Johnston, 2 Sch. & Lef. 280, 
Lord Redesdale said: ‘A decree taken 
ex parte is taken at the peril of the 
party who obtains it, if he cannot 
support it by his pleadings and 


[21 0.3.] 783 


by defendant’s default, according to the usual course 
and practice of the court.®® 
case 1s sometimes spoken of as one on default, but 
‘there is little difference between it and a deeree 
rendered on full hearing.®® 
chancery practice such a decree was called a de- 
eree nisi, because it was entered not so much as 
the judgment of the court as that of plaintiff, and 
became absolute only on failure of defendant to 
respond to a rule to show cause against it,87 but 
now the decree rendered is absolute.*® 

_ What 
When defendant is deemed to be in de- 
fault so that an order pro confesso may be en- 
tered against him, depends upon the varying stat- 
utes and rules of different jurisdictions.’ Generally 
he is deemed to be in default where, after process 
or appearance,®° he fails to demur, plead, or answer 
within the time prescribed by law.®4 


The decree in such a 


In the early English 


Constitutes Default—a. In 


seri] Where, by 
he is given a specified time after 


proofs; it is not a judgment pro- 
nounced by the court, but is the act 
of the party conceiving what the 
judgment of the court would be if 
the other party had appeared.’ And 
in Stubbs vy. 10. Ves; Jr. 30, | 32 
Reprint 754, it was determined that 
the evidence is not to be entered as 
read upon a decree taken by default 
at the hearing. But by an ordinance 
of Lord Bacon (Beames’s Orders 29), 
where no counsel appears for the de- 
fendant at the hearing and the pro- 
cesS appears to have been duly 
served, the answer of such defend- 
ant is to be read in court; and Lord 
Clarendon, after adopting this regu- 
lation, ordered that if the court on 
the hearing should find cause to de-. 
cree for the plaintiff, yet a day 
should be given to the, defendant to 
show cause against the same: 
(Beames’s Orders 197). In the case 
of Speidall v. Jervis, 2 Dick. 632, 21° 
Reprint 417, the defendant made de- 
fault at the hearing; but it appearing’ 
from the opening of the bill that 
the plaintiff had no equity against 
him, the court dismissed the bill; 
though without costs, by reason of 
the default.’ Hoffman Ch. Pr, (1st 


ed) p 557. 
86. Felker v. Rice, 110 Ark. 70, 
(6th 


161 SW. 162; 2 Daniell Ch. Pr. 

Am. ed) p 679. 

; an 2 Daniell Ch. Pr. (6th Am. ed) 
BS 2 Daniell Ch. Pr. (6th Am. ed) 
89. See statutory provisions and 

rules of court; and: 

U, S.—Grayson y. Virginia, 3 Dall. 
320, 1 L. ed. 619; Fellows v. Hall, 
8 F. Cas. No. 4,723, 3 McLean 487; 
Halderman v. Halderman, 11 F. Cas. 
No. 5,908, Hempst. 407. . 

Ala.—Vary v. Thompson, 168 Ala. 
367, 52 S 951; Madden vy. Floyd, 69 
Ala, 221; Keiffer v. Barney, 31 Ala. 
192; Pitfield v. Gazzam, 2 Ala. 325; 
Levert v. Redmond, 9 Port. 79./ 

Fla.—Powers v. Seales, 61 Fla. 717, 
55 S 799; Ocala v. Anderson, 58 Fla. 
415, 50 S 572; Johnson vy. Johnson, 
23 Fla. 413, 2 S 884; Lente v. Clarke, 
22. Hla. 5160 1 SS 1495 Stribling: +v. 
Hart, 20 Fla, 235. 


’ 


Ga.—Carter v. Jordan, 15 Ga. 76; 
Dougherty v. Jones, 11 Ga. 431; 
Guerry v. Durham, 11 Ga. 9. 

Ind.—Elston v. Drake, 5 Blackf. 
540. 

Kye bedford. vies aUby, PAs 


Marsh. 220; Ayers v. Scott, Ky. Dec. 
162; Alexander y. Quigley, 1 Ky. Op. 
230. 

N. Y.—Hoxie v. Scott, Clarke 457. 

R, I.—Burlingame v. Emerson, 5 
RT. 62: 

W. Va.—Wilson vy. Winchester, 
etc., R. Co., 82 Fed. 15 (construing 
W. Va. Code c 125 §§ 5, 44). 

90. See infra § 939. 

91. See infra § 940. 
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the return day of the subpeena to file his pleading, 
he cannot be deemed to be in default upon his mere 
failure to appear on the return day.®? 
he may be defaulted on failure to appear.** An or- 
der pro confesso entered prior to the expiration of 
the time allowed for appearance will not be deemed 
fatally irregular where defendant never appears.°** 
Failure of defendant to prosecute a reference be- 
fore a master has been held to justify a decree 
The same has been 
failure to answer interrogatories.°® 


against him.°® 


the court must 
Otherwise 


fesso. 
held of his 


[§ 939] b. Jurisdiction; Process; Appearance. 


92. Lente v. Clarke, 22 Fla. 515, 
1S 149. 
[a] In the federal courts (1) the 


time to answer is indorsed at the 
bottom of the subpcena, and the bill 
may be taken as confessed if it is not 
answered within that time. Federal 
Equity Rules (1866-1911), rules 12, 
16. (2) Formerly the rule was to take 
the bill as confessed for lack of ap- 


pearance. Grayson v. Virginia, 3 
Dall. (U. S.) 320, 1 L. ed. 619. And 
see Federal Equity Rules (1866— 
1911), rule 12. 

93. Miller v. Moore, 1 Aik. (Vt.) 
216. 

[a] Appearance after default does 


not affect the default, although it is 


made immediately thereafter. Mil- 
ler’ v. Moore, 1 Aik. (Vt.) 216. 
94. Roberts v. Brooks, 71 Fed. 


914 [aff 78 Fed. 711,:24 CCA 158]; 
Alley v. Quinter, 11 D. C. 390. 

85. Murdock v. Holland, 3 Blackf. 
(Ind.) 114. 

Duty to prosecute reference see 
supra § 766, - 

96. Kimball v. Cunningham Hard- 
ware Cow 197) Ala. 1634) 73° "S 13285 
Rosenau v. Powell, 173 Ala. 123, 63 
S 1020; Rosenau y. Powell, 173 Ala. 
123, 55 SW _ 789. 

‘ Answer to. interrogatories 
erally see supra § 553. 

‘ 97. See infra § 943 text and note 
12;.§ 946 text and note 85. 

98. U. S.—Ferguson v. Babcock 
Lumber, etc,; Co., 252 ied. 705, 164 
CCA 545 [app dism 248 U. S. 540, 39 
SCt 132, 63° Ii. ed. 170]; Blythe v. 
Hinckley, 84 Fed. 228 [aff 111 Fed. 
827, 49 CCA«#647 (certiorari den 184 
U.S. 701, -22 SCt 941, 46 L. ed. 766)]; 
Non-Magnetic Watch Co. v. Associa- 
tion Horlogere Suisse, 45 Fed. 210; 
American Freehold Land Mortg. Co. 
y, Thomas, 71 Fed. 782, 18 CCA 327. 
‘(Salai—Hale v. Kinnaird, 76 S 954; 
Hurter v. Robbins, 21 Ala. 585. 

Ark.—Hale v. Warner, 36 Ark. 217; 
Welch v. Welch, 16 Ark. 527. 

{ #la.—Blocker v. Seay, 69 Fla. 519, 

68 S 459% Seacoast Lumber Co. v. 

Camp Lumber Co., 63 

; Lybass v. Ft. 

Myers, 56 Fla. 817, 47 S' 346; Sarasota 

Ice, etc., Co. v- Lyle, 53 Fla. 1069, 43 
S 602. 

Tll.—Bruschke v. Der Nord Cht- 
cago Schuetzen Verein, 145 Ill. 433, 
34 NE 417; Tompkins v. Wiltberger, 
56 Ill. 385; Clark v. Hogle, 52 Ill. 
427; Townsend v. Townsend, 21 Ill. 


gen- 


540; Cooke v. Haungs, 113 Ill. A. 
501. 

Ind.—Maulsby v. Wolf, 14 Ind. 
457; Shipley v. Mitchell, 7 Blackf. 


472: Reed v. Glover, 6 Blackf. 345. 
Ky.—Cobb v. Haynes, 8 B. Mon. 
137; Chambers v. Warren, 6 B. Mon. 
244: Taylor v. Watkins, 4 B. Mon. 
561; Dawson v. Clay, 1 J. J. Marsh. 
165; Blight v. Banks, 6 T. B. Mon. 
199-17 HAmD, 136: Gales v._ Clarky"4 
Bibb 415; Johnston v. Macconnell, 3 
Bibb 1: Taylor v. Jackson, 2 Bibb 
572: Ayers v. Scott, Ky. Dec. 162; 
Alexander v. Quigley, 1 Ky. Op. 230. 
La.—Morris’ v. Bailey, 15 . La. 
Ann. 2. 
Md.—Hurtt v. Crane, 36 Md. 29. 
Mich.—Outhwite v. Porter, 13 Mich. 


3. 
Miss.—-Sheffield v. Friedberg, 84 


Miss. 188, 36 S 242; Chewning v. 
Nichols, Sm. & M. Ch, 122. 

N. Y.—Evarts v. Becker, 8 Paige 
506; Sawyer v. Sawyer, 3 Paige 263. 

Pa.—Smith v. Carter, 219 Pa. 315, 
68 A 736. 

Tenn.—Wilson v. Clinton Chapel 
African M. E. Zion Church, 138 Tenn. 
244, 198 SW 244; Grewar v. Hender- 
son, 1 Tenn. Ch. 76; Blanton v. Hall, 
2 Heisk. 4238. 

Va.—Craig v. Sebrell, 9 Gratt. (50 
Va.) 131; Frazier v. Frazier, 2 Leigh 
(29 Va.) 642. 
~ W. Va.—Ferrell v. Camden, 57 W. 
Val 401, 50°SE’ 733;) Goff v. Price, 
42 W. Va. 384, 26 SE 287; McCoy 
v. McCoy, 9 W. Va, 4438. 


99. U. S.—Roberts v. Brooks, 71 
Fed. 914 [aff 78 Bed. 411, 24 CCA 
158]. 

Ala.—Hale v. Kinnaird, 76 S 954; 
Mobile, ete. R. Co. v. Talman, 15 
Ala, 472. 


er hee ca v. Church, 11 Ark. 
118. 
Fla.—Seacoast Lumber Co. v. R. J., 
ete., Camp Lumber Co., 63 Fla. 604, 
59 S 18; Lybass v. Et. Myers, 56 
Fla. 817, 47 S 346; Sarasota Ice, etc., 
Co. v. Lyle, 53 Fla. 1069, 43 S 602; 
Keil v. West, 21 Fla. 508. 

. Ill.—Glos y. Shedd, 218 Ill. 209, 75 
NE 887. 

Iowa.—Shaw v. Mt. Pleasant Nat. 
State Bank, 49 Iowa 179. 

Ky.—Curb v. Brent, 1 Ky. Op. 454. 
sips inc ra na Suce,. 28 base Ann: 
paw Y.—Sawyer v. Sawyer, 3 Paige 

Tenn.—Wilson v. Clinton Chapel 
African M. E. Zion Church, 138 Tenn. 
398, 198 SW 244. 

Va.—Craig v. Sebrell,«9 Gratt. (50 


Va.) 131. 

W. Va.—Ferrell v. Camden, 57 W. 
Va. 401, 50 SE 733; McCoy v. Mc- 
Coy, 9 W. Va. 4438. 

1. See supra § 357 et seq. See 
also Appearances § 23 et seq; Process 
[32 Cye 428 et seq]. j 

2. See cases infra this note. 

[a] Order pro confesso held im- 
proper.—(1) Where the copy of the 
process served was blank as to the 
date for appearance. Arden vy. Wal- 
den, 1 Edw. (N. Y.) 631. (2) Where 
the subpoena did not require defend- 
ant to answer any such bill as was 
in fact exhibited. Frazier v. Frazier, 
2 Leigh (29 Va.) 642. (3) Where the 
subpcena was directed against the 


wrong party. Walker v. Hallett, 1 
Ala. 379. 
[b] Failure to comply with statu- 


tory requirements.—Where, on the 
filing of a bil: for an injunction and 
for damages and statutory penalties, 
an injunction was issued, containing 
a direction that it be served on de- 
fendant and that he be summoned 
to appear before the chancery court 
and answer the complaint filed 
against him, which writ was duly 
served, it was held that since the 
writ gave no notice of the claim for 


damages or for the statutory penalty,: 


and named no date when defendant 
was required to appear and plead, as 
required by Code (1892) §§ 3414-3418, 
it did not give jurisdiction’ to the 
court to render a decree as confessed, 
under Code (1892) § 549, providing 


[§§ 988-939 


In order properly to hold defendant to be in default, 


have jurisdiction of the cause.% 


And there must have been either due service of 
process upon defendant,®* or a valid appearance by 
him or in his behalf.°® The general rules as to proc- 
ess and appearance elsewhere discussed ! determine 
the sufficiency of process and service,” or of an ap- 
pearance,’ to support an order or decree pro con- 
Where the service is constructive,* all the 
requirements of such service must be at least sub- 
stantially complied with.® 


A personal decree pro 


that, after process is returned exe- 
cuted, if defendant shall fail to plead 
“at the time required,” the bill may 
be taken as confessed against him, 


Sheffield y. Friedberg, 84 Miss. 188, 
36. S 242. 
[c] Service on  corporation.—A 


subpcna issued to a_ corporation 
president personally will not sustain 
a pro confesso against his corpora- 
tion, where the process prayed was 
that the corporation be madé a party 
by _ service upon its president, 
Walker v. Hallett, 1 Ala. 379. 

[d] Admission of service, made 
without authority by one defendant 
for codefendant, will not sustain a 
decree pro confesso against the lat- 


tens, Tripp’ vi, WVincente™s © Parze 
CNY.) A176; 
{e] Defendants not residing in 


county.— Where residence or service 
of one defendant within the county 
is requisite in order to authorize 
service on other defendants without 
the county, the voluntary appearance 
of a nonresident defendant will not 
render effectual service upon others 
without the county. Kennedy vy. 
Davenport, 13 B. Mon. (Ky.) 167. 

{f] Service by an officer who is a 
party to the suit, but who has no in- 
terest therein, is sufficient. Avery 
v. Warren, 12 Heisk. (Tenn.) 559. 

g] Service of a copy of the. bill 
(1) should be made when so required. 
Johnston yv. Macconnell; 3 Bibb (Ky.) 


1; Taylor v. Jackson, 2 Bibb (Ky.) 
572; Bradley v. Lamb, Hard. (Ky.) 
527; Ayers v. Scott, Ky. Dec. 162. 


(2) But failure to serve such copy 
has been held not to be fatal to the 


decree. Avery v. Warren, 12 Heisk. 
(Tenn.) 559. 
{h] Harmless irregularities in the 


process on which the pro confesso is 
taken will not invalidate the decree. 
Low v. Mills, 61 Mich. 85, 27 NW 
877; Gould v. Castel, 47 Mich. 604, 
11 NW 403; Dudley v. Browning, 79 
W. Va. 331, 90 SE 878. 

Opening or vacating order or de- 
cree for insufficient process see infra 
§ 946 notes 80 [a], 82 [a], 83 [a]; § 957 
notes 1 [a], 3 [b], 5 [b]. 

3. See cases infra this note. 

[a] General appearance.—Appear- 
ance for any purpose other than to 
object to jurisdiction authorizes a 
pro confesso. Ferrell v. Camden, 57 
W. Va. 401, 50 SE 733. 

{b] Where appearance is entered 
without authority of defendant, the 
decree is a nullity. Woods v. Dick- 
inson, 18 D, C. 301. 

{ec] A motion to dissolve an in- 
junction is not an appearance jus- 
tifying a decree pro confesso. 
Chewning v. Nichols, Sm.-& M. Ch. 
(Miss) 122% 

{d] Acknowledgment of service 
and of appearance is sufficient, al- 
though defendant does not actually 
appear. Shaw vy. Mt. Pleasant Nat. 
State Bank, 49 Iowa 179. 

4. See supra § 372. 

5. Ala.—Cullum v. Mobile Branch 
Bank, 23 Ala. 797; Butler v. Butler, 
ears 668; Batre vy. Auze, 5 Ala. 

Ark.—Turnage v. Fisk, 22 Ark. 286. 

Fla.—Gillespie v. Scott, 65 Fla. 175, 
wae 322; Tuano v. Robert, 16 Fla. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


—— 


§ 939] 


confesso cannot be rendered upon construction serv- 
ice.® 

Proof of service or appearance. In order to 
found a decree pro confesso on defendant’s failure 
to appear, the return of the subpena must show 
that it was served in compliance with the law... A 
recital in the decree of due service is generally 
deemed at least prima facie evidence of the fact.® 
Where constructive service is relied upon it is usual- 
ly held that the record must affirmatively show that 


_the statutory requirements have been strictly pur- 


sued;° but a recital of due service is prima facie 
evidence of the fact,1° and the general rule has 
been held to be subject to the doctrine of presump- 
tions on appeal whereby a recital of due publication 
in general terms is deemed sufficient,+ and on 
collateral attack a recital of due service is conelu- 
sive,’ especially where the statute authorizes a 
decree pro confesso after proof of service of pub- 
lication to the satisfaction of the chancellor. <A 
recital of defendant’s appearance is sufficient evi- 
dence of that fact.1* 

On amended, supplemental, or cross bill. As-gen- 
erally, except. where new parties are made, no proc- 


Ill.—Campbell v. McCahan, 41 Ill. [a] 


EQUITY 


A bona fide purchaser will be [da] 
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ess is necessary on an amended bill,!® an order pro 
confesso may usually be taken on the original proc- 
ess or appearance, although the bill has been amend- 
ed.‘° Nor generally, so far as concerns the original 
parties, is new process or appearance necessary in 
order to authorize a pro confesso on a supplemental 
bill17 But the rule that defendant served with 
process on the original bill is bound to know all the 
subsequent proceedings in the suit and need not be’ 
served again with process upon new pleadings }8 is 
subject to many exceptions, which may prevent a 
pro confesso without new process or appearance,)® 
and which are to be applied in the discretion of the 
chancellor so as not to allow a rule of practice to 
become an instrument of injustice.2° Accordingly 
new process should issue, or else there should be 
an appearance, where upon a supplemental or 
amended pill the question arises as to whether plain- 
tiff has a right to proceed further with the suit and 
whether defendant might not have fairly consid- 
ered the suit as terminated,?' or where an entirely 
new case is made against defendant by the new or 
amended pleading.?*? The same has been held of 
cases where any new and material matter is intro- 


Amendment of the record 


45; Cost y. Rose, 17 Ill. 276; Jacobus 
V.esmith, 149311, 359. 
eg og Pa Phey v. Mitchell, 7 Blackf. 

Ky.—Beasley v. Doty, 3 Dana 32; 
Hay v. McKinney, 7 J. J. Marsh. 441; 
Triplett v. Gill, 7 J. J. Marsh. 438; 
Brown v. Humphreys, 1 J. J. Marsh. 
Bo2 MoouthiaV.. Carr, (4742. «By Mon. 
419. 

Md.—Johnsor vy. Robertson, 31 Md. 
476; Frederick Central Bank v. Cope- 
Jand, 18 Md. 305, 81 AmD 597. 

Miss.—Kirkland vy. Texas Exp. Co., 
57 Miss. 316; Foster v. Simmons, 40 
Miss, 585. - 

N. Y.—Evarts y. Becker, 8 Paige 
506; Jermain y. Langdon, & Paige 
41. 

Or.—Northcut v. Lemery, 8 Or. 316. 

R.,. I.—Hawkins v. Brown, 68 A 

474. 
. Yenn.—Byram v. McDowell, 15 Lea 
581; Davis v. Reaves, 7 Lea 585; 
Bains v. Perry, 1 Lea 37; Grewar v. 
Henderson, 1 Tenn. Ch. 76. 

Va.—Hunter v. Spotswood, 1 Wash. 
(1 Va.) 145. 

W. Va.—Steele v. Harkness, 9 W. 
Va..13. 

6. See infra § 949 text and note 


7. Gibbens v. Pickett, 31 Fla. 147, 
12 S 17, 19 LRA 177; Tompkins v. 
Wiltberger, 56 Ill. 385; Divilbiss v. 
Whitmire, 20 Ill. 425; Pegg v. Capp, 
2 Blackf. (Ind.): 257; Johnston v. Mac- 
econnell, 3 Bibb (Ky.) 1; Taylor v. 
Jackson, 2 Bibb (Ky.) 572; Bradley v. 
Lamb, Hard... (Ky.) 527; Ayers v. 
Scott, Ky. Dec. 162. 

{a] A contradictory or ambiguous 
return will not sustain the decree. 
Pege v. Capp, 2 Blackf. (Ind.) 257. 

[b] Acknowledgment of service 
must be proved to be genuine. South 
v. Carr, 7 T. B. Mon. (Ky.) 419. 

[ec] he record must show sery- 
ice. Shipley v. Mitchell, 7 Blackf. 
(Ind.) 472; Reed v. Glover, 6 Blackf. 


(Ind.) 345; Henderson v. Dennison, 
1 Ind, 152. 

8. Ark.—Hale v. Warner, 36 Ark. 
217. 


Tll.—Burke v. Donnovan, 60 Ill. A. 
241. 
’-.Jowa.—Harrison v. Kramer, 3 Iowa 
543. 

Md.—Fitzhugh vy. McPherson, 9 Gill 
(Sdoe poms ptr 

Minn.—Smith v. Valentine, 19 
Minn. 452. 

Tenn.—Gilliland v. Cullum, 6 Lea 
621. 


protected by such a recital, although 
the record contains no other evidence 
of service. Reddick v. State Bank, 
27 Ill. 145. 

9. U. S.—Meyer v. Kuhn, 65 Fed. 
705, 138 CCA 298. 

Ala.—Chilton v. Alabama Gold L. 
Ins. Co., 74 Ala. 290; Cook vy. Rogers, 
64 Ala. 4¢6; Holly v. Bass, 63 Ala. 
387; Mobley v. Leophart, 47 Ala. 257; 
Keiffer v. Barney, 31 Ala. 192; Cullum 
v. Mobile Branch Bank, 23 Ala. 797; 
Beavers v. Davis, 19 Ala, 82; Hanson 
v. Patterson, 17 Ala. 738; Hartley v. 
Bloodgood, 16 Ala. 233; Butler v. 
Butler, 11 Ala. 668; Moore v. Wright, 
4 Stew. & P. 84. 
ae aa v. Saffold, 14 Ark. 

D, C.—Morse v. U. S., 29 App. 433. 

Fia.—Guaranty Trust, etc., Co. v. 
Buddington, 27 Fla. 215, 9 S 246, 12 


LRA 770. 
Il]l.— Randall v. Songer, 16 Ill. 27. 
Ky.—Benningfield v. Reed, 8 B. 


Mon. 102; Beasley v. Doty, 3 Dana 
$2: Triplett v. Gill, 7 J. J.. Marsh 
488; Coleman v. Kenton, 5 J. J 


Marsh. 44; Brown v. Humphreys, 1 
J. J. Marsh. 392; Dawson y. Clay, 
1 J: J. Marsh. 165; Peers! v. Carter, 
4 Litt. 268; Copeland v. Curry, Ky. 
Dec. 180; Curb v. Brent, 1 Ky. Op. 
454. 

Md.—Johnsen y. Robertson, 31 Md. 
476; Frederick Cent. Bank v. Cope- 
land, 18 Md. 305, 81 AmD 597. 

Mich.—King v. Harrington, 14 
Mich, 532. 

N. Y.—Brisbane y. Peabody, 3 
HowPr 109. 

Or.—Northcut v. Lemery, 8 Or. 316. 

Pa.—Parker v. Kintzle, 28 Pa. Co. 
ous 
: And see generally supra § 372. 

[a] Affidavit of publication.—It is 
not fatal to the decree that the affi- 
davit of publication was not entitled 
in the cause, when the order pub- 
lished was so entitled. King v. Har- 
rington, 14 Mich. 532. : 

[b] Recital of evidence of publi- 
cation.—If the decree recites that 
proof was made of those facts re- 
quired to perfect service by ‘publica- 
tion against a nonresident, it _ will 
not be reversed because the evidence 
itself is not contained in the record. 
Hartley..v. Bloodgood, 16 Ala. 233; 
Butler v. Butler, 11 Ala. 668. 

[c] Misrecital in order pro con- 
fesso.—Where the record shows 
proper service, a. misrecital thereof 
in the order pro confesso, no recital 


Va.—Moere v. Green, 90 Va. 181,| being necessary, may be rejected as 


17 SE 872. 
See generally supra § 371, 
j [21 Cc. J.—50] 


surplusage. 
Mich. 253. praeaice V tM 


Ireland v. Woolmun, 15 


may be made so as to show publica- 
tion. Cullum v. Batre, 2 Ala. 415, 
10. Martin v. Porter, 4 Heisk. 
(Tenn.) 407. 4 
11. Claybrook v. Wade, 7 Coldw. 
(Tenn.) 555; Gilchrist v. Cannon, 1 
Coldw. (Tenn.) 581; Craig v. Sebrell, 
9 Gratt. (50 Va.) 131; Scott v. Luad- 
dington, 14 W. Va. 387 [dist McCoy 
v. McCoy, 9 W. Va. 443, on the 
ground that there the decree did not 
recite due service, and that defend- 
ant appeared and made objection]. 
oe generally Appeal and Error 
12. Robertson vy. Winchester, 85 
Tenn. 171, 1 SW 781; Gilliland v. Cul- 
lum, 6 Lea (Tenn.) 521; Walker v. 
Cottrell, 6 Baxt. (Tenn.) 257; Kyle 
v. Philips, 6 Baxt. (Tenn.) 43; Kil- 
crease vy. Blythe, 6 Humphr. (Tenn.) 
378. See also Judgments [23 Cye 


13. McCahill v. U. S. Equitable 
L. Assur. Soc., 26 N. J. Eq. 531, 

14. Hunt v. Ellison, 32 Ala. 173. 
And see generally Appearances § 20. 

15. See supra § 359. 

16. Real Est. Bank v. Bozeman, 15 
Ark. 316; McGrath y. Balser, 6 B. 
Mon. (Ky.) 141; Bond y. Howell, 11 
Paige (N. Y.) 233; Lawrence v. Bol- 
ton, 3 Paige (N. Y.) 294. 

Effect of amendment after default 
see infra § 946 text and notes 7-13. 
(517-0 Shaw, v...Bill, 695) Uae Sh. 1osned 
L. ed. 333; Mix v. Beach, 46 Ill. 311; 
McGrath v. Balser, 6 B. Mon. (Ky.) 
141; Lawrence v. Bolton, 3 Paige 
ee 294. See generally supra 

18. See supra §§ 359, 360. 

eae eee v. Balser, 6 B. Mon. 

20. McGrath y. Balser, 6 B. Mon. 
(Ky.) 141. 

21. McGrath v. Balser, 6 B, Mon. 
(Ky.) 141; Lawrence v. Bolton, 3 
Paige (N. Y.) 294. 

[a] Tllustration.—Where a _ sup- 
plemental bill alleged that the mat- 
ters of the original bill had been 
compromised by the parties, and that 
plaintiff had executed a written dis- 
missal of the suit, which defendant, 
without performing his part of the 
compromise agreement, had fraudu- 
lently obtained and filed with the 
papers in the suit, it was held error 
to allow the supplemental bill to be 
taken as confessed without new pro- 
cess to or appearance by defendant. 


McGrath y. Balser, 6 B. Mon. (Ky.) 
141. 
22. French v. Stewart, 22 Wall. 


(U. S.) 288, 22 L. ed. 854 
-- [a] TDlustration.—Where, in a suit 
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duced into the bill,2* especially where leave to file 
the new pleading requires notice.** 
tice is required by statute or rule of court.?® 
against plaintiff a eross bill may be taken as con- 
fessed without process thereon,?° but not as against 


codefendant.?* 


Where there are several defendants service on a 
part of them will not justify a pro confessor against 
all,28 and a pro confesso should not be taken against 
any defendant until all the necessary codefendants 
Error in taking a pro con- 
fesso against defendant without due process is avail- 
able to codefendant interested in having the ab- 
sent defendant properly before the court,®° or where 
a joint deeree is rendered against both;%! but de- 
fendant against whom a decree is rendered on the 
merits cannot complain because a decree pro con- 
fesso is rendered against an unnecessary-codefend- 
without properly bringing him before the 
No final decree can be entered upon an 
order pro confesso until all the necessary parties 


are before the court.?° 


ant, 
eourt.?* 


against two defendants to set aside 
a sale from the one to the other, and 
an accounting for rents was prayed 
. against the one but not the other, it 
Was error to allow a pro confesso, 
without new process or appearance, 
on an amended bill charging the 
other defendant with rents. French 
v. Stewart, 22 Wall. (U. S.) 238, 22 


L. ed. 854. 

Harris v. Deitrich, 29 Mich. 
Albright yv. Texas, ete, R. Co., 
8 N. M. 422, 46 P 488. 

24. Albright v. Texas, etc., R. Co., 
8 N. M. 422, 46 P 448 [rev 8 N. M. 
110, 42 P 73]. 

25. See statutory provisions and 
rules of court; and Rosenau y. Pow- 
ell, 173 Ala. 122, 55 S 789; Howton v. 
Jordan, 154 Ala. 428, 46 S 234; Vary v. 
Thompson, 168 Ala. 367, 52 S 951; 
Holly v. Bass, 63 Ala. 387; Haight v. 
Schuck, 6 Kan. 192; .Mezeix vy. Mc- 
Graw, 44 Miss. 100. 

[a] Amendment after pro con- 
fesso. — (1) Generally defendant 
against whom a pro confesso is en- 
tered is entitled to notice of a subse- 
quent amendment to the complaint. 
Howton v. Jordan, 154 Ala. 428, 46 S 
234; McClenny v. Ward, 80 Ala. 243; 
Holly v. Bass, 63 Ala. 387. (2) Un- 
der court rule 40, no notice was nec- 
essary where the amendment was ap- 
plied for at hearing in term. How- 
ton v. Jordan, 154 Ala. 428, 46 S 234. 

26. Hale vy. Kinnaird, (Ala.) 76 S 
954 (under Code [1907] § 3118); Goff 
v. Price, 42 W. Va. 384, 26 SE 287. 

27. -Goff vy. Price, 42 W. Va. 384, 
26 SE 287. = 

{a] Reason for rule.—‘As to the 
plaintiff, we may, with reason, dis- 
pense with process upon such an 
answer, because he is in court volun- 
tarily, and he has called the defend- 
ant into court for the very purpose 
of having him answer, and he must 
be always in court to see his answer, 
and notice cannot reasonably be de- 
manded by him. But a defendant is 
brought into court unwillingly, and 
is summoned to answer only the 
plaintiff's bill.” Goff v. Price, 42 W. 
Va. 384, 389, 26 SE 287. 

28. Blocker vy. Seay, 69 Fla. 519, 
68 S 459; Sarasota Ice, ete. Co. vy. 
Lyle, 53 Fla. 1069, 43 S 602; Robert- 
son v. Crawford, 1 A. K. Marsh. 
(Ky.) 449; Fuqua y. Tindall, 19 Miss. 
465; Tripp vy. Vincent, 8 Paige (N. Ya) 

7 . 

29. 
14. 

30. 


See infra § 943 text and note 
Keiffer vy. Barney, 31 Ala. 192; 
Craig v. Sebrell, 9 Gratt. (50 Va.) 
131; McCoy v. McCoy, 9 W. Va. 443. 

31. Beasley y. Doty, 3 Dana (Ky.) 
32. 


82. Mims v. Mims, 35 Ala. 23. 
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appeared.°3 
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Sometimes no- 
As 


. 


defendant have been brought in by process or have 


c. Failure to Plead, Demur, or Answer 
—(1) In General. 
fessed only where defendant, having been duly 


A pill ean be taken for con- 


served or having appeared,*# fails to demur, plead, 


or answer.®® 


33. See infra § 950 text and notes 
’ 20. 

34. See supra § 939. 

35. Lybass v. Ft. Myers, 56 Fla. 


ty 47 S 346; Long v. Long, 9 Md. 
34 


fal Verity of record recital_—In 
the absence of proof to the contrary, 
the appellate court will assume the 
verity of a recital in an interlocu- 
tory decree pro cenfesso that defend- 
ant had failed to answer. Long vy. 
Long, 9 Md. 348. 

36. Katzenstein yv. Prager, 67 W. 
Va. 343, 67 SE 792; Steenrod v. 
Wheeling, ete.feRinCox 25 W. Va. 133. 

37. Katzenstein v. Prager, 67 W. 
Va. 3438, 67. SE 792; Steenrod v. 
Wheeling, etc., R. Co., 25 W. Va. 
133; Watson v. Wiggenton, 28 W- Va. 
533 [overr Gates v. Cragg, 11 W. Va. 


300]. And see infra text and note 
5a. 

38. Porter vy. Key West, 69 Fla. 
857, 68 S 175: Friedman v, Rehm, 


43 Fla. 330, 31 S 234; Divinney’s Est., 
19 Pa. Dist. 361; Katzenstein v. 
Prager, 67 W. Va. 348, 67 SE 792; 
Watson v. Wigginten, 28 W. Va. 
533. 

fa] Tlustration—A mere sugges- 
tion to the court by defendant that 
his rights are involved in another 
pending cause will not alone suffice 
to prevent decree against him upon 
the bill taken for confessed. If he 
would rely upon the pendency of the 
other cause as a defense to the bill, 
he must plead it in such a way as to 
show that it is a bar, or that the 
other cause has priority of jurisdic- 
tion. Katzenstein vy, Prager, 67 W. 
Va. 348, 67 SH 792. 

{[b] Under the federal equity rules 
all defenses, whether of law or fact, 
must be made by answer. Rule 29. 
See also’ generally supra § 453. 

39. Ala.—Mussina y. Bartlett, 8 
Port. 277. 

Fla.—Betton y. Williams, 4 Fla. 11. 


sy ser Sr v. Faircloth, 27 Ga. 
72. 
Ill.—Collins vy. Crotty, 65 Ill. 545; 


Grob y. Cushman, 45 Ill. 119; Carter 


v. Lewis, 29 Ill. 500. 

Ind.—Elston y. Drake, 5 Blackf. 
540. 

Ky.—Kohlman y. Moore, 175 Ky. 


710, 194 SW 933; Heath v. Mitcher- 
son, 1 J. J. Marsh. 547. 

Md.—Chew v. Moore, 2 Bland. 451 
note. 

Miss.—Sheffield vy. Friedberg, 84 
Miss. 188, 36 S 242; ‘Smith v. Cozart, 


45 Miss, 698. 
N. J.—Oakley v. O’Neill, 2 N.. J. 
Gris®? 62 NaC: 


Eq. 287. 
N. C.—Marsh y. 
49. 
Pa.—Tull v. Brooke, 24 Pa, Super, 


the bill from being taken as confessed.*® 
demurrer alone sufficient to prevent the bill from 
being taken as confessed.? 
nize that his rights are involved in the suit and 
must take the proper steps, by plea or answer or 
other appropriate procedure, to meet the issues pre- 
sented by the bill,** within the time prescribed by 
law *° or by the order-of the'court.*® 
fesso cannot properly be taken before the expira- 
tion of the time to answer,*! and where further 
time to answer is granted no further proceedings 
can be had until the expiration of that time,*? ex- 
cept, it has been held, in the absence of notice of 


But mere appearance does not prevent 


Nor is a 


Defendant must recog- 


The pro con- 


426; Parker y. Kintzle, 12 Pa. Dist. 
a5 38 Pa. Co. 187. 

Tenn.—Ross v. Meek, 93 Tenn. 666, 
28 SW 20: Lanum vy. Steel, 10 
he a 280; Anonymous, 1 Tenn. 


{a] Delivery to clerk as filing.— 
Where the attorney for defendant 
took an answer to the office of the 
clerk before rule day, and left it with 
the clerk to be filed on rule day, he 
constituted the clerk the agent of 
himself and of his client, and the 
failure of the clerk to file the answer, 
in the absence of unavoidable cas- 
ualty, was failure of the litigant. 
Kohlman vy. Moore, 175 Ky. 710, 194 
SW 933. 

[b] Under the federal equity rules 
(1) the answer must be filed within 
the time named in the _ subpcena. 
Rules (1912), rule 16. (2) Formerly 
defendant was required to file his de- 
murrer, plea, or answer, on the rule 
day next succeeding that of enter- 
ing his appearance. Fellows v. Hall, 
8 EF. Cas. No. 4,723, 3 McLean 487. 

Right and time to answer generally 
See supra § 549. 

40. Felker v. Rice, 110 Ark. 70, 


161 SW 166; Campbell y. Crutcher, 
3 Tenn. Ch. 253. 
{a] MDlustrations.—(1) Where an 


order pro confesso was set aside by 
consent and defendant permitted to 
answer by a given time, but he did 
not file his answer within the pre- 
scribed time, the bill was taken as 
confessed against him. Campbell v. 
Crutcher, 3 Tenn. Ch. 2538. (2) Where 
defendant filed his answer on Septem- 
ber 9th, and on October 12th was 
given ten days from that date in 
which to file an amended answer by 
an order which provided that certain 
evidence be taken on November 27th, 
but defendant did not file an amended 
answer, nor appear in court on 
November 27th, he could not claim 
that a decree pro confesso then ren- 
dered was premature. Felker y. 
Rice, 110 Ark. 70, 161 SW 162. 

41. Fellows v. Hall, 8 F. Cas. No. 
4,723, 3 McLean 487; Kenton y. Cars- 
well, Ky. Dec. 119; Hoxie vy. Scott, 
Clarke (N. Y.) 457. 

42. Blythe y. Hinckley, 84 Fed. 228 
{aff 111 Fed. 827, 49 CCA 647 (cer- 
tiorari den 184 .U.’ SS. 701,522, SCt 
941, 46 L. ed. 766)]. 

[a] Failure to enter order extend- 
ing time.—Where the practice does 
not require counsel to see to the 
entry of orders, a’ party is’ not 
chargeable with the clerk’s failure 
to enter an order extending the time 
to answer. Blythe y. Hinckley, 84 
Fed. 228 [aff 111 Fed. 827, 49 CCA 
647 (certiorari den 184 U. S. 701, 22 
SCt 941, 46 L. ed. 766)]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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such extension.** Irregularity in taking a pro con- 
fesso prior to the expiration of the time to answer 
is harmless where defendant afterward appears and 
fails to raise the objection ;4* nor will the final de- 
cree be reversed on account of such irregularity 
where defendant neglects to avail himself of a right 
to file his answer before final decree notwithstanding 
his default.4° Where a party proceeds contrary to 
a stipulation concerning the time to answer, he can- 
not invoke the stipulation as against a pro confesso 
for lack of answer.*¢ 

After a motion attacking the bill is overruled, a 
pro confesso may be granted for failure to plead 
or answer.** The pendency of a motion may pre- 
vent the entry of a default,4® but where a statute 
requires a plea or answer to be filed within a cer- 
tain time, defendant must procure an extension of 
time if his motion is not sooner disposed of.*? 

After demurrer. A demurrer is not alone suffi- 
cient to prevent the bill from being taken for con- 
fessed,°° and on the overruling of the demurrer the 
bill may be taken as confessed for want of an an- 
swer,°! the usual practice, however, being to rule 
defendant to answer before allowing the pro con- 


fesso.°? Ordinarily a-pro confesso’ should not be 
Hi a Wrigley v. Jolley, 36 N. J. Eq. 
[a] Ilustration—Where defend-| [a] 


ant obtained an order extending the 
time to answer, and filed his answer 
within the time limited, but served 
no notice of’ the extension on plain- 


in vaeation, 


consent to 


EQUITY 


Wheeling, etc., R. Co., 25 W. Va. 133; 
Gates v. Cragg, 11 W. Va. 300. 

Irregular overruling of de- 
murrer.—A decree of the circuit court 
overruling a demurrer 
to a billin equity, where there was no 
submission in 
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rendered while a demurrer is pending,®* but a de- 
murrer fatally defective for noncompliance with the 
rules of the court may be ignored and a pro confesso 
may thereafter be entered at the proper time,** or 
the demurrer may be waived so as to justify a pro 
confesso without disposing of it.°® 

After plea. A bill cannot be taken pro confesso 
when a proper plea has been filed thereto and has 
not been disposed of.5° Where the plea is so defec- 
tive as to amount to a nullity it may be disregarded 
and a pro confesso may be entered notwithstanding 
the plea,** but this practice cannot be indulged 
where the defect in the plea is regarded as purely 
formal.®* An insufficient plea may be stricken out 
and a pro confesso may thereafter be entered at the 
proper time,*® but the court may allow the plea 
to be perfected where permission is asked before 
the granting of the pro confesso.2° Where a plea 
is overruled as insufficient in point of law the right 
to a pro confesso is the same as on the overruling 
of a demurrer, and depends upon the subsequent 
failure to answer,®°! but where a plea is found to 
be false on the merits the right to a pro confesso 
accrues at once,®** unless further time is granted to 


Ind.—Sampson y. Hendricks, §& 
Blackf. 288. 

Miss.—Randall_ vy. Sancier, 102 
Miss, 412, 59 S 798; Smith vy. Cozart, 
raat 698; Handy v. Cobb, 44 Miss. 


vacation W. Va.—Ferrell v. Camden, 57 W. 


tiff’s solicitor, who, without notice or 
knowledge of such order, entered an 
order pro confesso after the original 
time for answering had expired, it 
was held that a final decree pro con- 
fesso was regular, and a_ sheriff’s 
sale under it would not be set aside. 
Wrigley v. Jolley, 36 N. J. Eq. 168. 

44, Bailey v. Jones, 107 Md. 405, 
68 A 881. ‘ 

45. Bailey v. Jones, 107 Md. 405, 
68 A 881. 

46. Reid v. Louisville, etc., R. Co., 
(Miss.) 16 S 675. 

47. Powers v. Scales, 61 Fla, 717, 
55 S 799. And see Federal Equity 
Rules (1912), rule 29. : 

48. Coffin v. Kemp, 4 Greene 
(Iowa) 119; Jenkins v. Barber, 85 
Miss. 666, 38 S 386; Lannert v. Pies, 
4 Oh. Dec. (Reprint) 282, 1 ClevLRep 
10 


210. 

[a] A motion for leave to with- 
draw an answer, undisposed of, pre- 
vents a pro confesso. Jenkins v. 
Barber, 85 Miss. 666, 38 S 36. 

49. Powers v. Scales,.61 Fla. 717, 


' 55 S 799 


50. See supra text and note 37. 


51. U. S.—American Steel, ete., 
Co. v. Wire Drawers, etc., Unions 
Nos. 1 and 38, 90 Fed. 608. 

Ala.—Thomas v. Davis, 197 Ala. 
37, 72 S 365. Jee 

Del.—Farmers’ Bank y. Gilpin, 1 
Del. 561. 


Fla.—Ray v. Frank, 44 Fla. 681, 
32 S 925; De Cottes v. Jeffers, 7 Fla. 
284. 

fil——Gaco var smith, 79) tlle 2195 
Wangelin y. Goe, 50 Ill. 459; Carter 
v. Lewis, 29 Ill. 500; Roach y. Chapin, 
27 Ill. 194; Manchester v. McKee, 9 
Ill. 511; Miller v. Davidson, 8 Ill. 
518, 44 AmD 715; Savage v. Berry, 
3 Ill. 545; Crawford v. Cook, 55 Ill. 
A. 351; Teich vy. Midland Mach. Co., 
191 Ill. A. 548; Clark vy. Evans, 138 
TS AM56. 

Iowa.—Minear v. Hogg, 
641, 63 NW 444. | 

Mich.—Creasey vy. St. George’s Soc., 
34 Mich. 51; Graham v. Elmore, Harr. 


265. : 
Miss.—Handy v. Cobb, 44 Miss. 

699. ; 
Oh.—Baldwin v. Creed, Wright 729. 
W. Va.—Hays .v. Heatherly, 36 W. 

Va, *613;° 15° SH‘ 223; Steenrod ‘v. 


94 Iowa 


and the notice required by rule 74 
(Civ. Code pp 1550, 1551) was not 
given, was not authorized, and de- 
fendant’s failure to file an amended 
answer within the time fixed was not 
a default authorizing a decree pro 


econfesso. Thomas y. Davis, 197 Ala. 
$7, (72S 365. 
[b] In the federal courts de- 


murrers have been abolished, but a 
pro confesso may be taken for fail- 
ure ‘to answer within the proper 
time after the denial of a motion to 
dismiss. Equity Rules (1912), rule 


29% 

52. See infra § 941. 

53. Ferrell v. Leonard, (Ala.) 76 
S 51; Jett v. Eldridge, 63 Fla. 442, 
59 S 16; Joest v, Adel, 209 Ill. 432, 
70 NE 638, 639; Williams v. Duncan, 
44 Miss. 375. ; 3 

[a] Pendency of a demurrer in- 
terposed by other parties will not 
save defendant from a pro confesso. 
Ropiequet v. Knebelkamp, 194 Ill. A. 
268 


[b] A demurrer not filed in time 
is nevertheless sufficient to prevent 
a pro confesso if it is filed before 
the pro confesso is asked for. Lam- 
bert v. Hyers, 27 Ill. A. 400 [aff 131 
Ill. 161, 23 NE 352]. s 

54. Sheffield Furnace Co. v. With- 
erow, 149 U. S. 574, 18 SCt 936, 37 L. 
ed. 853; McFarland v. State Sav. 
Bank, 129 Fed. 244; American Steel, 
etc., Co. v. Wire Drawers, etc., 
Unions Nos. 1 and 3, 90 Fed. 598; 
Taylor v. Brown, 32 Fla. 334, 13 S 
957. 

Implied overruling of demurrer see 
infra § 498. 

55. Crawford v. Cook, 55 Ill, A. 


3 


51. 

{a] Failure to respond to a rule 
to answer waives a demurrer previ- 
ously filed. Crawford vy. Cook, 55 Ill. 
Aare a. 

Waiver of demurrer generally see 


supra § 494. : 
56). Ul, Swing va.biisht, 28° EB. 
Cas. No. 4,589, 3 Wall. Jr. 134, 1 


Phila. (Pa.) 576. 
i ell vy. Leonard, 76 S 51. 
Fla.—Lukens Gulf Cypress Co. v. 
Cochran, 65 Fla. 305, 61°S 630. 
Ga.—Jordan y, Jordan, 16 Ga. 446. 
Tll— Lambert vy, Hyers, 27 Tl. A. 
400 [aft’131 lt. 161, 23 NB352). * 


Va. 401, 50 SE 733. 

57. Wilson v. Mitchell, 43 Fla. 107, 
30 S 708; New York, ete., 
Peo., 1 Porto Rico Fed, 240. 

[a] Authority of clerk of court.— 
A clerk of the circuit court has no 
authority to enter a decree pro con- 
fesso against defendant who has a 
plea on file and undisposed of, even 
though such plea be not proper un- 
der the court’s order. Lukens Gulf 
Cypress Co. vy. Cochran, 65 Fla. 305, 
61 S 630. 

58. Ewing v. Blight, 8 F. Cas. No. 
4,589, 3 Wall. Jr. 134. 

{a] Necessity of order.—In such 
case there should be an order setting 
the plea aside. Ewing v. Blight, 8 
F. Cas. No. 4,589, 3 Wall, Jr. 134. 

59. Eldridge v. Wightman, 20 Fla. 
687; Smith v, Cozart, 45 Miss. 698. 

[a] Frivolous plea.—Where a plea 
to a bill is manifestly frivolous, th- 
chancellor may set it aside and grant 
a pro confesso. Smith v. Cozart, 45 
Miss. 698. 

[b] Notice of motion to strike 
out.—It is irregular to take a de- 
cree pro confesso after an order 
striking out a plea, where defendant 
has had no legal notice of the mo- 


tion to strike it out. Eldridge vy. 
Wightman, 20 Fla. 687. 

60. Wilson y. Mitchell, 43 Fla. 
107,:30 S 703. 

61. Adriaans y. Lyon, 8 App. 


(D. C:)* 532. . 

On overruling demurrer see supra 
text and note 51. 

62. U. S.—Kennedy v. Creswell, 
101 U. S. 641, 25 L. ed. 1075. 

D, C.—Knott y. Giles, 27 App. 581; 
Adriaans vy. Lyon, 8 App. 532. 

Fla.—Williams v. Clyatt, 53 Fla. 


987, 48 S 441. 

Ill.—Prindeville vy. Curran, 156 Ill. 
AG (278; “Ferry ‘v:) Moore, 18. Ill; A. 
135. ‘ 

Mo.—Haston vy. Collier, 3 Mo. 379. 

[a] Where plaintiff prays a dis- 
covery his right to an answer from 
defendant after the overruling of a 
plea as false dces not affect plain- 
tiff’s general right to a pro confesso 


on the failure of a plea. Kennedy v. 
Creswell, 101 U. S. 641, 25 L. ed. 
1075; Adriaans v. Lyon, 8 App. (D. 


C.) 532 [dist Farley v. Kittson, 120 
te §. 303,°7 SCt* 534,°30°Li ed. 684, 
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plead over.®* 


After answer.- Generally a bill cannot be taken 
as confessed while an undisposed of answer is on 
file,6* even though the answer is insufficient © or 
Where exceptions to an answer 
are sustained, and defendant fails to put in a fur- 
ther and sufficient answer, the entire bill may be 
taken as confessed,®*? or the part excepted to may 
Answers irregular 


filed out of time.®® 


alone be taken as confessed.®® 
in form or frame may, on motion, 


from supra, on the ground that the 
Farley case involved plaintiff's right 
to a discovery and not defendant’s 
right to make it and thus to defer 
a decree pro confesso]. 

[b] Plea to part and answer to 
residue.—(1) Where there is a plea 
to a part of the bill and an answer 
to the residue, and the plea is over- 
ruled, the bill should be taken pro 
confesso as to the part not answered. 
Easton vy. Collier, 3 Mo. 379. (2) 
Under former Federal Equity Rules 
(1842), rule 34, where a plea to a 
part of the bill was not sustained 
by the evidence, and there was an 
answer to the whole bill, including 
the part aimed at by the plea, the 
proper practice was held to be to 
overrule .the plea and allow the 
answer to stand, and not to enter a 
decree pro confesso. American 
Graphophone Co, v. Leeds, etc., Co., 
140 Fed. 981. (3). Under the present 
federal equity rules pleas are abol- 
ished. Rule 29. 

Effect of overruling plea generally 
see supra § 534. 

63. Williams v. Clyatt, 53 Fla. 987, 
43 S 441. L 

{a]. Refusal of further time.—- 
Where a plea was overruled and the 
court gave defendant ample time in 
which to plead over or answer, and 
defendant filed an amended plea not 
materially different from the original 
plea, which was overruled, and on 
the final hearing both parties were 
before the court and argued the 
cause, and, on the court’s announcing 
its judgment, defendant then asked 
the court to be allowed further time 
to plead over, but did not state that 
there was any meritorious defense, 
or tender any plea or answer, or 
make known the existence of any, 
the trial court should not be held 
in error for refusing to allow de- 
fendant further time to answer. 
Williams vy. Clyatt, 53 Fla. 987, 43 


S 441. 

64. Ala.—Hamaker v. Whitfield, 
76 S 52. 

D. C—Wagenhurst v. Wineland, 22 
D>. ODO. 


Fla.—Hull. v. Burr, 62 Fla. 499, 
56 S 673; International Kaolin Co. 
v. Vause, 55 Fla. 641, 46 S 3; Fried- 
man v. Rehm, 43 Fla. 330, 31 S 234. 

Tl1l.—Rohrer vy. Hoberg, 189 Ill. A. 
172; Griswold v. Brock, 29 Ill. A. 423. 

Ky.—Kenton y. Carswell, Sneed 
119. 

Mich.—Cummings | v. 
Mich. 494, 25 NW 481. 

Miss.—Randall_ v. 
Miss. 412, 59 S 798. 

N. J.—Emery vy. Downing, 13 N, J. 
Hq. 59. 

Wis.—Maxwell v. Jarvis, 14 Wis. 
506. 

{a] Waiver of answer.—A plead- 
ing in an equity cause that is in ef- 
fect merely an application to the 
court to dismiss the suit because 
plaintiff is not authorized to prose- 
cute it, is not a waiver or an aban- 
donment of the rights of defendants 
whose answers to a material part of 
a bill and replications thereto are on 
file in the cause, so that a decree pro 
econfesso may be entered. Hull v. 
Burr, 62 Fila. 499, 56 S 673. 

{b] Death of defendant after 
answer.—Where defendant died after 
having filed an answer to a bill, and 
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Saucier, 102 
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the files,*° ‘and when so suppressed plaintiff may 


filed.7° 


drawn.71 


be striken from 


the cause was revived against his 
widow, she was entitled to the benefit 
of the answer, so that while it re- 
mained undisposed of a pro confesso 
could not be rendered against her. 
Randall y. Saucier, 102 Miss. 412, 59 
SU198. 

{[c] Affidavits in opposition to 
preliminary motion.—An_ affidavit 
sworn to by defendant and filed in 
resistance of a preliminary applica- 
tion for the appointment of a re- 
ceiver, and neither purporting to be 
nor intended as formal answers to 
a bill of complaint, will not be re- 
garded as answers so as to preclude 
the entry of a decree pro confesso 
if an answer is not seasonably filed. 
erigdinen v. Rehm, 43 Fla. 330, 31 
SS) 5 

{d] Effect of violation of rule.— 
Taking a bill as confessed notwith- 
standing the answer is equivalent to 
admitting the truth of the answer, 
but denying its sufficiency. Cum- 
mings v. Corey, 58 Mich. 494, 25 NW 


481. 

65. Ala.—Hamaker vy. Whitfield, 
76S 52. 

D. C.—Wagenhurst y. Wineland, 22 
App, 356. 


Ill.—DeWolf v. Long, 7 Ill. 679. 
N. C.—Atty.-Gen. y. Carver, 34 
Ni; 23%. 

Tenn.—Smith y. St, Louis Mut. L. 
Ins. Co., 2 Tenn. Ch. 599. 

Ca Sn v. Jarvis, 14 Wis. 

Eng.—Davis v. Qn ALK, wel, 
26 Reprint 410, 

{aj After exceptions to answer.— 
Bven atter exceptions to an answer 
to a bill in equity have been sus- 
tained, if the answer is not removed 
from the files of the court, but re- 
mains in the cause, the trial court 
is not justified in taking the bill pro 
confesso and proceeding to a final de- 
cree, regardless of the efforts of de- 
fendants to get their defense before 
the court. Wagenhurst y. Wine- 
land; 22, Appss(D: GC) 356.4; 

Effect of not answering particular 
allegations see supra § 565. 

66. Halderman v. Halderman, 11 
F. Cas. No. 5,908, Hempst. 407; Lam- 
bert v. Hyers, 27 Ill. A. 400 [aff 131 
Ill. 161, 283 NE 352]; Hoxie v. Scott, 
Clarke (N. YY.) 457; Maxwell vy. 
Jarvis, 14 Wis. 506. 

{a] Answer offered on application 
for pro confesso.—Where an answer 
is offered at the same time the ap- 
plication for a pro confesso is made, 
the court may allow it to be filed. 
Halderman y. Halderman, 11 F. Cas. 
No. 5,908, Hempst. 407. 

{b] Terms may be imposed on al- 
lowing an answer to be filed after 
a pro confesso has been applied for. 
Halderman y. Halderman, 11 F. Cas. 
No. 5,908, Hempst. 407. 

67. Ga.—Jordan vy. Faircloth, 27 
Ga, 372. 

Ill.—Yates vy. Continental Ins. Co., 
207 Ill. 512, 69 NE 779; Bauerle v. 
Long, 165 Ill. 340, 46 NE 227; Work 
Ve Hall; 79 Ul 9 Gara venPeeO.met 
Ill. 487; DeWolf v. Long, 7 Ill. 679. 

Md.—Buckingham y. Peddicord, 2 
ree 447; Mayer v. Tyson, 1 Bland 
Mich.—Cummings  v. 
Mich, 494, 25 NW 481. 

N. J.—O’Brien y. Hulfish, 22 N, J. 
Kq. 471. 


Davis, 
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take the bill as confessed as if no answer had been 
The bill may be taken as confessed also 
where an answer is filed but is thereafter with- 


Where the bill is amended defendant must answer 
the bill as amended, unless answer is waived,’? or 
plaintiff will be entitled to take the whole bill, as 
amended, as confessed,** unless the amendment is 


Porto Rico.—Arzuaga vy. Lara, 3 
Porto Rico Fed. 491. 

Tenn.—Lanum v. Steel, 10 
Humphr. 280; Lea y. Vanbibber, 6 
Humphr. 18; Dillon v, Davis, 3 Tenn. 
Ch. 386; Smith y. St. Louis Mut. L. 
Ins. Co., 2 Tenn. Ch. 599%; Tenn. Code 
(1884) § 5150. 

Va.—Coleman vy. Lyne, 4 Rand. (25 
Va.) 454; 1 Barb. Ch. Pr. (2d ed) 194. 

[a] Where part of the answer is 
insufficient (1) it has been broadly 
held that if defendant fails to file 
a further and sufficient answer, the 
whole bill may be taken as confessed, 
and not merely that part to which 
the answer is held _ insufficient. 
Bauerle v. Long, 165 Ill, 340, 46 NE 
227; Lanum y. Steel, 10 Humpnhr. 
(Tenn.) 280. (2) But this rule has 
been qualified so as to confine it to 
cases in which the remainder of the 
answer presentS no material issue. 
Yates v. Continental -Ins. Co., 207 Ill. 


512, 69 NE 1779; Work v. Hail, 7y 
Ill. 196; Dillinger v. Dillinger, 14 
Ill. A. 6 (3) And it has been held 


improper to allow a pro confesso 
where the remainder of. the answer 
presents a material issue. Dillinger 
v.. Dillinger, 140 Ill. A. 6. 

[b] The insufficiency of the fur- 
ther answer may authorize a decree 
pro confesso. Bauerle vy. Long, 165 
Ill. 340, 46 NE 227;' Cummings vy. 
Corey, 58 Mich. 494, 25 NW 481. 

[c] Where defendant dies before 
expiration of the time to answer fur- 


ther, the bill will not be taken as 
confessed. Jordan y. Faircloth, 27 
Ga, 372. 


68. U. S.—Hale v. Continental L. 
Ins. Co.. 20 Fed. 344; Suydam v. 
Beals, 23 F. Cas. No. 13,653, 4 Mc- 
Lean 12. 

Ind.—Pegg yv. Davis, 2 Blackf. 281. 

Ky.—Griffith v. Depew, 3 A. EK, 
Marsh, 177, 13 AmD 141. 

Md.—Hagthorp v. Hook, 1 Gill & 
J. 270. 

Mich.—Cummings _ y. 
Mich. 494, 25 NW 481. 
ay Y.—Weaver v. Livingston, Hopk. 
595. 


Tenn.—Doak vy. Stahlman, (Ch. A.) 
58 SW 741; Smith y. St. Louis Mut. 
Tue ane: free 2 Tenn. Ch. 599. 

a.—Thompson y. Strode, 2 Hen, 
VE Gil 2a Wate, al = 

69. See supra § 570. 

70. Ocala v. Anderson, 58 Fla. 415, 
50 S 572; King v. Bell, 54 Pla. 568, 
45 S 488; Ballard v. Kennedy, 34 Fla. 
483, 16 S 327; Vanderveer v. Hol- 
comb, 22 N. J. Eq. 555; Denison v. 
Bassford, 7 Paige (N. Y.) 370. 

71. Katzenstein vy. Prager, 67 W. 
Va. 343, 67 SE 792; Bock vy. Bock, 24 
W. Va. 586. 

72. See supra § 544, 

738. Ga.—Tedder v. Stiles, 16 Ga. 1. 
ee ee v. Waters, 9 Dana 
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'N. Y.—Trust, etc., Ins, Co. vy. Jen- 
kins, 8 Paige 589. 
aan C.—Scott v. Davis, 30.S. C. Eq. 


ae con en v. Davis, 3 Tenn. Ch. 

{a] In federal courts.—In every 
case where an amendment to the 
bill shall be made after answer filed, 
defendant shall put in a new or sup- 
plemental answer within ten days 
after that on which the amendment 
or amended bill is filed, unless the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¥ [§ 940. 


§§ 940-942] 


immaterial ™* or so irregular as to be a nullity,7> and 
except where the allegations of the amendment are 
met by an answer to the original bill.7* Conversely, 
it is error to enter a pro confesso on the original 
bill after a material amendment thereof, without al- 
lowing defendant time to answer the amended bill ;77 
but this rule does not apply where the amendment, 
- being fatally irregular, is withdrawn.7§ 

A cross bill may be taken as confessed for want 
of an answer thereto;7® but reasonable time to an- 
Such a bill cannot be 
taken as confessed for want of an answer from a 
party to the original bill who is not named as a 


swer must be allowed.®° 


party to the cross bill.®+ 
[§ 941] (2) Rule to Answer. 


time is enlarged or it is otherwise 
ordered by a judge of the court; and 
upon a default, the like proceedings 
may be had as upon an omission to 
put in an answer. Rule 382. 

[b] Where the answer to the 
amended bill is insufficient plaintiff 
may take both the amended and the 
original bill as confessed. Dillon v. 
Davis, 3 Tenn. Ch, 386. 

[ec] A consent order to answer 
amended .bill authorizes a pro con- 
fesso on failure to answer in re- 
quired time. Rohrer y. Hoberg, 189 
DRA phe 2. 

Notice of amendment see supra 
§ 939 text and notes 15-25. 

74. Black v. Lusk, 69 Ill. 70; Fitz- 
hugh y. McPherson, 9 Gill. & J. (Md.) 
Ole 

[a] Amendment affecting only co- 
defendants.—One of several defend- 
ants, who has answered the original 
bill, need not answer an amended 
bill, where the points of amendment 
do not affect his interest in any way. 


Fitzhugh v. McPherson, 9 Gill & J. 
(Md.) 51. . 
75. International Kaolin Co. v. 


Vause, 65 Fla, 641, 46 S 3. 

[a] Illustration.— Under Equity 
Rules, rule 42, providing that after 
the filing of an answer, plaintiff 
may on motion obtain an order to 
amend his bill, where a bill is 
amended without such order a decree 
pro confesso and final decree against 
defendant is not authorized on his 
failure to answer the bill as so 
amended. International Kaolin Co. v. 
Vause, 55 Fla. 641, 46 S 3. 

76. McClain v. Waters, 9 Dana 
(Ky.) 55; Greenwade v. Greenwade, 
8 Dana (Ky.) 495. 

77, Nelson v. Haton, 66 Fed. 376; 
Peck v. Phillips, 67 Fla. 364, 65 S 
4; Haight v. Schuck, 6 Kan. 192; 
Davis. v. Davis, 62 Miss. 818. 

7g. Sheffield Furnace Co. v. With- 
erow, 149 U. S. 574, 13 SCt 936, 37 
L. ed. 853. 

79. Ark.—Hartfield v. Brown, 8 
Ark. 283; Byrd v. Sabin, 8 Ark, 279. 

Colo.—Ford Gold Min. Co. v.. Lang- 
ford, 1 Colo. 62. 

Tll.—Holbrook vy. Prettyman, 44 Ill. 
olds 

Mich.—Messenger v. Peter, 129 
Mich. 98, 88 NW 209; Coach y. Kent 
Cir. Judge, 97 Mich. 563, 56 NW_ 937. 

N. Y.—White v. Buloid, 2 Paige 
164. 

80. Holbrook vy. Prettyman, 44 
100 Bets ia , 

81, Madeiras v. Catlett, 7 T. B. 
Mon, (Ky.) 475. 

82. U. S.—Halderman v. Halder- 
man, 11 F. Cas. No. 5,908, Hempst. 
407; Pendleton v. Evans, 19 F. Cas. 
No. 10,920, 4 Wash, C. C. 336, 

Ala.—Dunning v. Stanton, 9 Port. 


513. 
Ga.—Dougherty vy. Jones, 11 Ga. 


431. 
Ky.—Allen vy. Coffman, 1 Bibb 469. 


It is not an un- 
common practice to require defendant to be ruled 
to answer before a pro confesso is taken against 
him,®? but it has been held that such a rule is not 
necessary on default of appearance.®* 
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[§ 942] 
General. 


This practice 


Md.—Bailey v. Jones, 107 Md. 405, 
68 A 881. 

N. Y.—Germain y. Beach, 9 Paige 
232; Livingston y. Woolsey, 4 Johns. 
Ch. 365; Caines v. Fisher, 1 Johns. 
Ch. 8; Hoxie vy. Scott, Clarke 457. 

Pa.—Divinney’s Hst., 37 Pa. Co. 
399; Sterling v. Ashton, 12 Phila. 
Bie Ingersoll y. Notman, 1 Phila. 

W. Va.—Moore v. Smith, 26 W. 
WEREeYOs 
She pee v. Merrick, 5 Wis. 

[a] Rule in vacation.—Where the 
court has no power in vacation to 
make a rule to answer, a decree pro 
confesso entered upon the party’s 
failure to obey the rule is void. 
Blair v, Reading, 99 Ill. 600. 

[b] On a cross bill defendant 
therein should be ruled to answer 
before a pro confesso is entered 
against him. Michael y. Mace, 137 
Ill. 485, 27 NE 694. 

{c] In the federal courts (1) it 
was formerly the practice to rule 
defendant to answer. The order was 
served on defendant, and if, within 
the time specified in the rule, no 
answer was filed, the bill was taken 
pro confesso. Pendleton vy. Evans, 19 
F. Cas. No. 10,920, 4 Wash. 336; Hal- 
derman v. Halderman, 11 F. Cas. No. 
5,908, Hempst, 407. (2) Under a 
later rule (18) the bill was taken 
pro confesso where defendant failed 
to plead, demur, or answer within 
the time prescribed by the rule. 
Schofield v. Horse Springs Cattle Co., 
65 Fed. 433. (3) A still later rule 
provided that ‘upon the overruling 
of any plea or demurrer the defend- 
ant shall be assigned to answer the 
bill, or so much thereof as is cov- 
ered by the plea or demurrer, the 
next succeeding rule-day, or at such 
other period as, consistently with 
justice and the rights of the defend- 
ant, the same can, in the judgment 
of the court, be reasonably done; in 
default whereof, the bill shall be 
taken against him pro confesso, and 
the matter thereof proceeded in and 
decreed accordingly.’’ Federal Equity 
Rules (1842), rule 34. (4) Under the 
present rule pleas and demurrers are 
abolished, and a pro confesso is taken 
if an answer is not filed within five 
days after the overruling of a mo- 
tion to dismiss. Federal Equity 
Rules (1912), rule 29. (5) The sub- 
poena specifies the time to answer, 
and if an answer is not filed within 
such time a pro confesso follows. 
Federal Equity Rules (1912), rules 
12, 16. 

{d] In Pennsylvania no other no- 
tice to answer is necessary, where 
notice is indorsed upon the_ bill 
served and filed in the case. Smith 
v. Carter, 219 Pa. 315, 68 A 736. 

83. Grob v. Cushman, 45 Ill. 119. 

84. Del.—Farmers’ Bank y, Gilpin, 
1 Del. 561. 
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usually obtains upon the overruling of a demurrer,’ 
but a reasonable time should be allowed to answer.®5 
Under a general rule to answer by a certain day, a 
demurrer, plea, or answer may be filed at any time 
before the default is taken;8* and an order to take 
a bill as confessed unless defendant answers by a 
given day ¢annot be anticipated and the pro con- 
fesso be passed before that day.%? 
amended after defendant’s appearance, it cannot be 
taken as confessed upon an order to answer entered 
prior to the amendment.’’ 

3. Interlocutory Order or Decree—a. In 
Under the English chancery practice a 
preliminary order taking the bill as confessed was 
necessary in order to put the cause at issue and thus 
to authorize further proceedings on the bill.89 This 
practice has been largely followed in the United 
States,°° although in some states it has been held 


Where a bill is 


Fla.—Ray v. Frank, 44 Fla. 681, 32 
See eas De Cottes v, Jeffers, 7 Fla. 


284, 

Ill.—Wangelin y. Goe, 50 Ill. 459; 
Roach v. Chapin, 27 Ill. 194; Miller 
v. Davidson, 8 Ill. 518, 44 AmD 715. 

Mich.—Creasey y. St. George’s 
Soc., 34 Mich. 61. 

Pe ar Rae eed v. Cobb, 44 Miss. 
N J.—Nesbit v. St.. Patrick’s 
IeNia J.) et 6. 

W.. Va.—Ross v. Ross, 72 W. Va. 
640, 78 SE 789; Hays v. Heatherly, 
36 W. Va. 613, 15 SE 223; Steenrod 
v.. Wheeling, .etc., R. Co:; 25 W..Va: 
133; Gates v. Cragg, 11 W. Va. 300. 

[a] Service of rule—The rule 
need not be served, and amounts only 
to an order that defendant answer 
within a certain time, which may be 
regulated according to the circum- 
stances of the particular case. Ross 
v. Ross, 72 W. Va. 640, 78 SE. 789. 

85. Grob v. Cushman, 45 Ill. 119. 

{a] Discretion of court.—Although 
the correct practice is declared to 
be as stated in the text, it is never- 
theless held that the matter rests so 
much in the discretion of the chan- 
cellor that if, upon overruling a 
demurrer, he renders a decree at once 
upon the bill taken as confessed and 
without ruling defendant to answer, 
the decree will not be reversed upon 
that ground. Wangelin v. Goe, 50 
Ill. 459; Roach v. Chapin, 27 Ill. 194; 
eS v. Davidson, 8 Ill. 518, 44 AmD 

After insufficient plea or answer 
see supra § 940 text and notes 56-71. 

86. Dunn v. Keegin, 4 Ill. 292; 
Lambert v. Hyers, 27 Ill. A.. 400 [aff 
131. Till. 161, 23 NE 352]. 

87. Fitzhugh y. McPherson, 9 Gill 
& J. (Md.) 51. 

[a] Rule to answer in vacation.— 
Although a plea, answer or demurrer 
may be filed under a general rule to 
answer by a certain day in term, yet 
it has been. doubted whether such 
ought to be the construction of an 
order, or agreement on the record, 
giving time to file an answer by a 
certain day in vacation, the matter, 
however, being held to be addressed 
to the discretion of the court. Dunn 
v. Keegin, 4 Ill. 292. 

88. Jackson v. Edwards, 2 Edw. 
(N.._Y.) 582. 

Andrews y. Cole, 20 Fed. 410; 
Tedder v. Stiles, 16 Ga. 1; Groce v. 


Field,’ 13) Ga: 429s L Daniell: Ch.- Pr. 
(6th Am. ed) p 511. 
90. U. S.—Thomson v. Wooster, 


114 U. S. 104, 5 SCt 788, 29 L. ed. 
105; Frow v. De La Vega, 15 Wall. 
552, 21 L. ed. 60; Linder v.. Lewis, 
1 Fed, 378; Pendleton y. Evans, 19 
F. Cas. No. 10,921, 4 Wash. 391. 
Ala.—Durr vy. Hanover Nat. Bank, 
148 Ala. 368, 42 S 599; Southern 
Home Bldg., ete., Assoc. v. Riddle, 
129. Ala. 562, 29 S 667; St. Mary’s 
Bank v. St. John, 25 Ala. 566; Gar- 
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that such a preliminary order is not necessary.®* 
If plaintiff, instead of taking the bill as confessed, 
brings the case to a hearing on the merits, he must 
establish his allegations by proof.” 
take the preliminary order has been held to be a 
mere irregularity °*> which may be waived. 
any event, the failure to enter a formal pro con- 


attack.% 


But failure to 
court.! 
In 
confesso is not 


fesso will not render the decree void on collateral 


rett v. Ricketts, 9 Ala. B23; Daven- 
port v. Bartlett, 9 Ala. 17 

Ark, —Turnage v. Fisk, Be Ark, 286; 
Real Est. Bank y. Bozeman, 15 Ark. 
316; Anthony y. Shannon, 8 Ark, 52. 
Lavi C.—Alley v. Quinter, 11 D. C. 

Fla.—Porter v. Key West, 69 Fla. 
357, 68 S 175; Ropes v. McCabe, 40 


Mla) S88. ° 625-484. 27 3ie> Rushing ess 
Thompson, 20 Fla. 583; Betton vy. 
Williams, 4 Fla. 11. 


Ga.—Bennett v. Brown, 56 Ga. 216; 
Tedder v. Stiles, 16 Ga. 1; Groce v. 
Field, 13 Ga. 24; Guerry v. Perry- 
man, 12 Ga. 14. 

11].—Pyle v. Pyle, 158 Ill, 


289, 41 
NE 999; Munson v. Miller, 66 Ill. 
380; Wilson v. Spring, 64 Ill. 14; 
Western Union Tel. Co. vy. Pacific, 
ete., Tel. Co., 49 Ill. 90; Harris v. 
Schilling, 108 Ill. A. 116. But see 
Savage v. Berry, 3 Ill. 545 (holding 


that lack of a formal order entered 
of record is not reversible error). 

Ind.—Pegg v. Davis, 2 Blackf, 281. 

Ky.—Brown v, Humphreys, 1 J. J. 
_ Marsh 392; Shields v. Bryant, 3 Bibb 

525; Copeland vy. Curry, Ky, Dec. 
180. See Heath y. Miteherson, 1 J. J. 
Marsh 547 (holding that failure to 
enter a formal order pro confesso 
is not reversible error). 

Md.—Gerting v. Wells, 103 Md. 
624, 64 A 298, 483; Long v. Long, 9 
Md. 348; Fitzhugh v. McPherson, 9 
See & J. 51; Hoye v. Penn, 1 Bland 

Mass.—Eastern Bridge, etc., Co. v. 
Worcester Auditorium Co., 216 Mass. 
426, 103 NE 913; Sharon First Bap- 
tist Church y. Harper, 191 Mass, 196, 
77 NE 778. 

Mich.—Ireland v. Woolman, 15 
Mich, 253. 

Miss.—Hambrick v. Jones, 64 Miss. 
240, 8 S 176; Mezeix v. McGraw, 44 
Miss. 100; Freeman v. Ledbetter, 43 
Miss. 165; Beville v. McIntosh, 41 
Miss. 516; "Carman v. Watson, 2 Miss. 
333. 

Mo.—State v. Evans, 1. Mo. 698; 
Evans vy. State, 1 Mo. 492. 

N. M.—Albright v. Texas, etc., R. 
Cos, Bes M. 422, 46 P 448. 

N. Y.—Stephenson y. Parkins, 2 
Edw. 218. 

N. C.—Brachen 
N. C. 410. 

Oh.—St. Clair v. Smith, 3 Oh. 355. 

Pa.—Shamokin Valley, etc., R. Co., 
v. Malone, 85 Pa. 25; Tussey v. Clark, 
45 Pa. Super. 433; More v. Olimpia, 9 
North. Co. 22. 

R. I.—Rhode Island Trust Co. v. 
Humphreys, 78 A 625. 

Tenn.—Wilson v. Clinton Chapel 
African M. BE. Zion Church, 138 Tenn. 
398, 198 SW 244; Sewell v. Tuthill, 
112 Tenn. 271, 79 SW 376; Haralson 
v. McGavock, 10 Lea 719; La Grange, 
ete., R. Co., v. Rainey, 7 Coldw. 420; 
Montgomery v. Olwell, 1 Tenn. Ch. 
183. 
Va.—Clinch River Mineral Co. v. 
Harrison, 91 Va. 122, 21 SE 660; Cole- 
man v. Lyne, 4 Rand. (25 Va.) 454; 
Legrand v. Francisco, 3 Munf. (17 
Va.) 83; Braxton v. Lee, 4 Hen. & M. 
(14 Va.) 376; Dangerfield v. Clai- 
borne, 2 Hen. & M. (12 Va.) 17. 

Wis.—Maxwell v. Jarvis, 14 Wis. 
506. 

[a] Recital in the final decree that 
a pro confesso' was taken is conclu- 


v. Colquhoun, 11 


Sive. AVG Vie CELL Sort On sate 
(Tenn.) 43; Mitchell v. McKinny, 6 
Heisk. (Tenn.) 83; Gilchrist v. Can- 


non, 1 Coldw. (Tenn. ) 581; Sparks v. 


White, 7 Humphr. (Tenn.) 86; Kil- 
erease v. Blythe, 6 Humphr. (Tenn.) 
378; Schoenpfiug .v. Ketcham, (Tenn. 
Ch. A.) 52 SW 666. 

[b]_ A clerical misprision whereby 
an order pro confesso is not entered 
is harmless where it appears of rec- 
ord that the pro confesso was actual- 


ly taken. Cole v.- Johnson, 53 Miss. 
94, 

91. Lumpkin vy. Silliman, 79 Tex. 
165, 15 SW 231. 

{a] In Georgia (1) an interlocu- 


tory order taking the bill for con- 
fessed was formerly necessary see 
cases supra note 90. (2) But under 
Code [1882] § 4208, no such order 1s 
necessary. Miller v. Wilkins, 79 Ga. 
675, 4 SH 261; Coston vy. Dudley, 65 
Ga. 252. 
eer See infra § 948 text and note 
a F U. S.—Linder v. Lewis, 1 Fed. 
A Day Sagiharreaat A v. Thompson, 20 Fla. 


Ill.—Savage v. Berry, 3 Ill. 545. 

Ky.—Heath y. Mitcherson, 1 J. J. 
Marsh. 547, 

Mich.—Goodell v. Auditor-Gen., 143 
Mich, 240, 106 NW 890, 114 AmSR 
646; Jenkinson y. Auditor-Gen., 104 
Mich. 34, 62 NW 163. 

Miss.—Hambrick v. Jones, 64 Miss. 
240, 8 S 176 [over Beville v. Mc- 
Intosh, 41 Miss. 516]. 

N. J.—Newell v. Camden, 40 N. 
J. Hq. 499, 4 A 644 [aff 40 N. J. Eq. 
728, 4 A 645 mem]. 

Tenn.—Sewell v. Tuthill, 112 
Tenn. 271, 79 SW 376. 

94. Davenport vy. Bartlett, 9 Ala. 
179; Williams v. Clyatt, 53 Fla. 987, 
43 S 441; Wilson y. Spring, 64 Ill. 
14; Harris v. Schilling, 108 Ill. A. 


116; Garrosi vy. Gonzalez, 8 Porto 
Rico Fed. 571. 
[a] Appearance (1) at hearing 


and participation therein waives the 
lack of an order pro confesso. Wil- 
liams v. Clyatt, 53 Fla. 987, 48 S 441; 
Garrosi v. Gonzalez, 8 Porto Rico 
Fed. 571, 575. (2) Where a defendant 
already in contempt failed to file his 
answer after an amendment of the 
bill until the master had reported, 
but appeared before the master and 
had all thé benefit he could have de- 
rived from an answer, the objection 
that a formal order pro confesso was 
not entered was not allowed at the 
hearing, nor in the appellate court. 
Davenport v. Bartlett, 9 Ala. 179. 

[b] Consent.—The parties may by 
agreement waive the necessity of a 
default and order pro confesso, and 
the decree, if warranted by the evi- 
dence, will be binding. MHarris v. 
Schilling, 108 Ill. A. 116. 


eae Rushing vy. Thompson, 20 Fla. 
3. 
96. U. S.—Federal Equity Rules 


(1912), rules 5, 16. 

Fla.—Porter y. Key West, 69 Fla. 
357, 68 S 175. 

Ky.—Allen v. Coffman, 1 Bibb 460. 

Mass.—Goff v. Hathaway, 180 Mass. 
497, ae NE 722. f 

N. J.—Oakley vy. O’Neill, 2 N. J. 
Kq. 287. 

Tenn.—Gilliland v. Cullum, 6 Lea 
521; Lanum vy. Steel, 10 Humphr, 280; 
Schoenpflug v. Ketcham, (Ch.A.) 53 
SW 666; Seay v. Seay, 1 Tenn. Chi 2, 

Notice see infra § 943 text and 
notes 22-24. 

97. Porter v. Key West, 69 Fla. 
357, 68 S 175; Dudley y. White, 44 
Fla. 264, 31 S "830: Allen vy. Gilliland, 


Nature of order. 
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[§ 942 


The order is usually entered as a matter 
of course,°® by the clerk % at rules,°® although some- 
times it ‘is required to be taken in open court.?? 
Sometimes the order is required to be signed by the 


An order to take the bill pro 
in itself an adjudication.? 


6 Lea (Tenn.) 521; Lanum vy. Steel, 
10 Humphr. (Tenn.) 280; Seay v. 
Seay, 1 Tenn. Ch., 2; Federal Equity 
Rules (1912), rvle 5, 

[a] An order entered by the chan- 
cellor (1) taking a bill as confessed 
is erroneous. Lanum vy. Steel, 10 
Humphr. (Tenn.) 280. (2) SOrg eke 
least, if the chancellor undertakes to 
make such an order he must conform 
to the rules prescribed for the clerk 
eos regard. Seay v. Seay, 1 Tenn. 


[b] Decree pro confesso as distin- 
guished from entry of order.—Under 
authority to enter an order in the 
order book that the bill be taken for 
confessed, the clerk has no authority 
to make out a decree pro confesso 
and file it with the papers in the 
court. Porter v. Key West, 69 Fla. 
357, 68 S 175. 

98. Ropes v. McCabe, 40 Fla. 388, 
25 S 273; Ballard v. Kennedy, 34 Fla. 
483, 16S 327; Allen v. Gilliland, 6 
Lea (Tenn.) 521: Lanum v. Steel, 10 
Humphr. (Tenn.) 280. See Tipton v. 
Tipton, 118 Tenn. 691, 104°SW 237 
(holding that, under Acts [1905] p 
1007 ce 472, amending Code [1858] 
§ 4350, and Shannon Code § 6160, so as 
to provide that service of the orig- 
inal subpcena on defendant five days 
before the return day shall bind him 
to appear within the first three days 
of the term, if the court holds so 
long, otherwise on the first day of 
the term, provided, however, that if 
the term is for more than three days, 
and the business of the court has 
been finished within three days, and 
the court is about to adjourn, a pro 
confesso may be taken in any case in 
which defense has not been made, a 
pro confesso may be entered on the 
second day of the term, it affirmative- 
ly appearing that the business of the 
court is finished and that it is about 
to adjourn). 

[a] Entry on day other than rule 
day (1) is beyond the power of the 
clerk without an order of the court. 
King v. Bell, 54 Fla. 568, 45 S 488; 
Ropes v. McCabe, 40 Fla. 388, 25 S 
273; Ballard vy. Kennedy, 34 Fla. 483, 
16 S 327. >(2) But such an order 
may be validated by the subsequent 
recognition thereof by the court. 
King v. Bell, 54 Fla. 568, 45 S 488. 


igen Lewis v. Hancock, Ky. Dec. 
waht Rushing vy, Thompson, 20 Fla. 

[a] Cure of defect.—Where the 
court, in a subsequent order, recog- 


nizes an unsigned order pro confesso, 
the defect is cured. Rushing v. 
Thompson, 20 Fla. 583, 

{b] Disqualification of judge— 
The fact that the judge is plaintiff, 
or for other reason disqualified in a 
cause pending in his court, in no 
manner affects the power of the clerk 
of the court, conferred by statute, to 
perform the ministerial aci of enter- 
ing defaults proper to be entered be- 
cause of failure to plead within the 
time required by law, and a default 
so entered in such a case by the 
clerk, tested in the name of the 
judge as well as his own, is valid. 
Dudley, v. White, 44 Mla. 264, 31 S 


Zo. Lockhart: vy. Horn, 15 Be Cast 
No. 8,446, 3 Woods 542; Glover v. 
Jones, 95 Me. 303, 49 A 1104; Hutch- 
ins v. Nickerson, 212 Mass. 118, 98 
es 791; Russell v, Lathrop, 122 Mass. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 942-944] 


merely an interlocutory order or decree,* its pur- 
pose being to bring the cause to an issue,* ‘and to 
prepare it for a final decree.> The distinction be- 
tween the interlocutory order or decree and the 
final deeree entered thereon is clearly marked.® 

Where there are several defendants, the cause 
is not properly matured for hearing until a pro con- 
fesso has been entered against all defaulting de- 
fendants,’ especially where they are necessary par- 
ties. The proper procedure is to enter a pro con- 
fesso against those in default, and then to proceed 
with the cause upon the answers of the others.® Fail- 
ure to take a default against a proper but unneces- 
sary party is a mere irregularity.1° It cannot be 
taken advantage of by a codefendant who is not 
injured thereby.! 

[§ 943] b. Conditions Precedent to Entry. In 
order to enter a valid pro confesso the court must 
have jurisdiction of the cause? and of the person 
of defendant.1? Nor should a pro confesso be taken 
against any defendant until all the necessary code- 
fendants are before the court.'* The defendant 
must of course be in default,'® unless he consents to 
a pro confesso.1® But since the only effect of taking 


_the bill for confessed is to establish the allega- 


tions of the bill and to eut off defendant’s right to 
participate in the further proceedings as of course,1* 
the fact that the bill does not state a cause of 
action is immaterial on the right to an order pro 


U. S.—Chicago, ete., R. Co. v. 


EQUITY 


fesso was invalid, 


[210.3.] 791. 


confesso.18 Nor is the pro eonfesso prevented by 
the facts that exhibits referred to in the bill have 
not been filed.1® But where a statute requires a 
note to the bill specifying what is to be answered 
by defendant, a pro confesso cannot properly be 
entered without such note.*° The order is usually 
entered as of course,?+ and generally no notice of 
the application therefor is necessary,?? although no- 
tice is sometimes required where defendant appears 
but fails to answer,** or where special circumstances 
exist rendering such notice equitably necessary.*4 
Sometimes an affidavit of default is required to be 
filed before the entry of the pro confesso.?° 

[§ 944] 4. Effect of Default—a. In General. De- - 
fendant’s default does not entitle plaintiff to a de- 
cree as of course.2° There must be a hearing on 
the bill as confessed, and the decree to be entered 
depends upon the result thereof.27 But after the 
default, or at least from the time of the entry of the 
order pro confesso, where such entry is essential,?5 
defendant has no standing in court, the proceedings 
being ex parte from that time on to final hearing,?® 
unless of course he has the default set aside.*° Gen- 
erally he is not entitled to notice of further proceed- 
ings,*! although, if he has appeared and his default 
is for want of pleadings, it is usually held that he 
is entitled to notice of final hearings.32 He has no 
right to rely on the adequacy of the remedy of 
law;°° nor to set up any affirmative defense #4 or 


Cuebas v. Cuebas, ; Y.) 496; Nott v. Hill, 6 Paige (N. Y.) 


3. 
a rein 106 U. S. 47, 1 SCt 10, 27 L. 
Ala.—Garrett v. Ricketts, 9 Ala. 


529. 
ES v. Carnall, 18 Ark. 

Ga.—Carter v. Jordan, 15 Ga. 76; 
Groce v. Field, 13 Ga. 24. 

Ky. —Alexander v. Quigley, 2 Duv. 
399, 1 Ky. Op. 230. 

Me.—Glover v. Jones, 95 Me. 308, 
49 A 1104. 

Mass.—Hutchins v. Nickerson, 212 
Mass. 118, 98 NE 791; Russell v. La- 


throp, 122 Mass. 300. 

N. J.—Robertson v. Miller, 3 N. J. 
Hq. 451. 

Pa.—Schmidt v. Haas, 8 Del. Co. 
133. 


{a] Form of order as affecting na- 
ture.—Even if the order is in form 
a rule absolute, it is none the less 
interlocutory. Carter v. Jordan, 15 
‘Ga. 76. 

4 See supra this section. 


5. Russell v. Lathrop, 122 Mass. 
300. 

6. Robertson v. Miller, 3 N. J. 
Eq. 451, 


Distinction in matter of opening or 
~vacating see infra §§ 946, 952. 

7. Hambrick v. Jones, 64 Miss. 
240, 8 S 176; Wright v. Wilson, 2 
Yerg. (Tenn.) 294, 

. Effect of default of codefendant see 
‘infra § 945. 

Final decree see infra § 950. 

Necessity of having all defendants 
before the court see infra § 943 text 
-and note 14. 

g. Anthony v. Shannon, 8 Ark. 52; 
Shamokin Valley, etc., R. Co, v. Ma- 
lone, 85 Pa. 25. 

9. Frow v. De La Vega, 15 Wall. 
(U.)S.) 552, 21 L. ed. 60. : 

10. Hambrick v. Jones, 64 Miss. 
240, 8 S 176. 

Knowles v. Summey, 52 Miss. 


12. Cuebas v. Cuebas, 223 U. S. 
376, 32 SCt 277, 56 L. ed. 476; Eldred 


Vv. American Palace Car Co 103 Fed. 
-209 [aff 105 Fed. 455, 45 CCA 7]; 
Nelson v. Eaton, 66 Fed. 376, 13 


“CCA 523; Linconfelter v. Kelly, 6 J. 
ais Marsh. (Ky.) 339. 

{a] Dlustration.—Where the juris- 
diction of a federal court depended 
-on diverse citizenship, and there was 
-no such diversity, an order pro con- 


22:3 14.0, S816) oaleCe 21,206» 1, ed. 
476. 

13. See supra § 939. 

14. Sarasota Ice, etc., Co. v. Lyle, 
53 Fla. 1069, 43 S 602; "Alexander v. 
Quigley, 2 Duy, (Ky.) 399, 1 Ky. Op. 
230; Craig v. Sebrell, 9 Gratt. (50 
Va.) 181; Gibson v. White, 3 Munf. 
(17 Va.) 94; Hunter v. Spotswood, 1 
Wash. (1 Va.) 145; Scott v, Luding- 
ton, 14 W. Va. 387. But see Mc- 
Farland v. State Sav. Bank, 129 Fed. 
244 (where an order pro confesso 
was taken against parties appearing 
and filing an irregular demurrer, al- 
though a necessary codefendant had 
not been served). 


15. See supra §§ 937-941. 

16. Young v. Young, 17 N. J. Eq. 
161. 

Consent decrees see infra §§ 964— 
68. 


17. See infra § 944. 
18. Mayberry v. 207 
. 508, 938 NE 925. 

Gwin v. Stone, Sm. & M, Ch. 
(Miss.) 124. 

20, O’Neal vy. Robinson, 45 Ala. 


Sprague, 


21. See supra § 942 text and note 


22. Oakley v, O’Neill, 2 N. J. Eq. 
287; Smith v, Carter, 219 Pa. 315, 
68 A 736. 

After amendment of bill see supra 
§ 939 text and notes 15-25. 

23. Ferrell vy. Leonard, (Ala.) 76 
Smolse VAL. Ve Thompson, 168 Ala. 
367, 52 S 951; Connor v. Jochen, 171 
Mich. 69, 137 NW 69; Cook v, French, 
96 Mich. 525, 56 Nw 101. 

[a] A special appearance does not 
entitle defendant to notice. Hews v. 
Hews, 145 Mich. 247, 108 NW 694. 

[b] Waiver of irregularity. —Lack 
of notice before taking an order pro 
confesso is waived where defendant 
thereafter moves upon other grounds 
to vacate the -order. Connor v. 
Jochen, 171 Mich. 69, 1837 NW 69. 

After demurrer, plea, or answer 
see supra § 941. 


24. Oakley v. O’Neill, 2 N. J. Ha. 
287. 
25. See statutory provisions; rules 


of court; and Low v. Mills, 61 Mich. 
35, 27 NW 877; Eaton v. Eaton, 33 
Mich. 305; Torrans v. Hicks, 32 Mich, 
307; Ireland vy. Woolman, 15 Mich. 
253; Quincy v. Foot, 1 Barb. Ch. (N. 


9; Hoxie v. Scott, Clarke GCNSAY) 4573 
26. See infra § 949 text and note 5. 
27. See infra §§ 947-949. 

28. See supra § 942, 

29. U. S.—Frow v. De La Vega, 
15 Wall. 552, 21 L. ed. 60; Provident 
L., etc., Co. v. Camden, ete. Ria CO; 
177 Fed. 854, 101 CCA 68; Webster v. 
Oliver Ditson Cos ltt Fed. 895; Fed- 
eral Equity Rules, rule 16. 


Ala.—Johnson vy. Hattaway, 155 
Ala. 516, 46 S 760. 
Fla.—Porter v. Key West, 69 Fla. 


357, 68°S 175; Prout v. Dade County 
Security Co., *55° Bla, 816,°47..S)12 

Williams v. Clyatt, 53 Fla. 987, 43 s 
441; Lyle v. Winn, 45 Fla. 419, 34 8 
158; Price v. Boden, 39 Fla. 218, 22 
S 657; Lenfesty v. Coe, 34 Fla, 363, 
16 S 277; Garvin v. Watkins, 29 Fla. 
151, 10 S 818; Stribling v. Hart, 20 


Mlaw235i 

Me.—Glover v. Jones, 95 Me. 303, 
49 A 1104. 

Mass.—Russell v. Lathrop, 122 
Mass. 300 


eet berg v. Clark, 45 Pa. Super. 

Rights on: 
Final hearing see 

and notes 54-70. 
Reference see infra § 947 text and 

notes 68-70. 

30. See infra § 946. 

31. Frow v. De La Vega, 15 Wall. 
CUENS)'555250 21 Was edt 60 Si Proutev: 
Dade County Security Co., 55 Fla. 
816, 47 S 12; Lyle v. Winn, 45 Fla. 
419, 34 S 158; Price v. Boden, 39 Fla. 
218, 22 S 657; Glover v. Jones, 95 Me. 
303, 49 A 1104; Russell v. Lathrop, 
122 Mass. 300. 

82. See infra § 947 text and note 
68. 

33. Western Electric Co. v. Reedy, 
66 Fed, 163; Thomson v. Morris, 57 
Ill, 333; Turpin y. Derickson, 105 
Md. 620, 66 A 276. 

34. Thomson y. Wooster, 114 U. S. 
104, 5 SCt 788, 29 L. ed. 105; Lybass 
v. Ft. Myers, 56 Fla. 817, 47 S 346; 
Gardner vy. Duncan, 104 Miss. 477, 61 


infra § 947 text 


S 545; Patterson vy. Ingraham, 23 
Miss. 87. 
[a] Statute of limitations.—Be- 


eause the statute of limitations can 
be set up by demurrer as a defense 
to the bill. it does not follow that the 
court should refuse relief on a pro 
confesso decree, merely because it 
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offer any evidence in defense,*° unless the default is 


waived;** and all formal defects 
cured.?* 


appears that the statute of limita- 
tions, if relied on, would be a bar. 
The failure to set up the statute is 
a waiver of it. Patterson v. In- 
graham, 23 Miss. 87; Spears v. Cheat- 


ham, 44 Miss. 64. 

35. See infra § 948 text and notes 
99-4. 

36. Johnson vy. Van Velsor, 43 
Mich. 208, 5 NW 265; Pearl v, Nash- 
ville, Meigs (Tenn.) 597. 

[a] Filing cross bill—An order 


pro confesso is practically waived in 
so far as it might stop defendant 
from maintaining a cross bill, if the 
cross bill is really filed and both 
cases are argued together and treated 
as a single litigation. Johnson vy. Van 
Velsor, 43 Mich. 208, 5 NW 265. 

387. U. S.—Findley v. Hinde, 1 Pet. 
QAIN Ue ed.o1 28) 


Du——_Gase va. Smith, 79 Te 219) 
Herring v. Woodhull, 29 Ill. 92, 81 
AmD 296. 

Md.—Luckett v. White, 10 Gill & 
J. 480. 

Mich.—Messenger v. Peter, 129 


Mich. 93, 88 NW 209. 

Pa.—Sallade v. Lykens Tp. School 
Directors, 2 Pearson 51. 

Vt.—Paine v. Slocum, 56 Vt. 504. 

[a] Multifariousness is waived by 
allowing the bill to be taken as con- 
fessed. Luckett v. White, 10 Gill & 
J. (Md.) 480; Paine y. Slocum, 56 Vt. 
504, 

{b] Affidavits.—(1) The sufficiency 
of the affidavit to a creditor’s bill to 
authorize a preliminary injunction 
and appointment of a receiver are not 
properly before the court on appeal 
from a decree rendered on an order 
pro confesso, Gage v. Smith, 79 Ill. 
219. (2) Where the loss of a deed or 
other instrument is made the ground 
for coming into a court of equity, 
for discovery and relief, an affidavit 
of its loss must be made and annexed 
to the bill, and the absence of such 
affidavit may be a good cause of de- 
murrer to the bill, yet, if the party 
charged by the bill permits it to be 
taken for confessed it seems that the 
absence of the affidavit is not a suffi- 
cient cause for reversal of the de- 
Findley v. Hinde, 1 Pet. (U. 
S.) 241, 7 L. ed. 128. 

[c] A cross bill taken as confessed 
comes within this rule. Messenger v. 
Peter, 129 Mich. 93, 88 NW 209. 

33. . S.—Thomson vy. Wooster, 
114 U. S. 104, 5 SCt 788, 29 L. ed. 105; 
Masterson yv., Howard, 18 Wali. 99, 
21 L. ed. 764; Ferguson v. Babcock 
Lumber, etc., Co., 252 Fed. 705 [aff 
243 Fed. 623, and app dism 39 SCt 
132]; U. S. v. Samperyac, 27 F. Cas. 
No. 16,216a, Hempst. 118 [aff 7 Pet. 
222, 8 L. ed. 665]. 

Ala.—State’ vy. Ellis, 78) S.\ 71; 
Hodges v. Birmingham Securities 
Co., 187 Ala. 290, 65 S 920; Martin v. 
Evans, 163 Ala. 657, 50 S 997; Baker 
vy. Young. 90 Ala. 426, 8 S 59; John- 
son v. Kelly, 80 Ala. 135; McDonald 
v. Mobile L. Ins. Co., 56 Ala. 468; 
Jones v. Beverly, 45 Ala. 161; Car- 
radine v. O’Connor, 21 Ala. 573; Hart- 
ley v. Bloodgood, 16 Ala, 233; Cow- 
art v. Harrod, 12 Ala. 265; Butler 
v. Butler, 11 Ala. 668; Wellborn y. 
Tiller, 10 Ala. 805; Arnold v. Shep- 
hard, 6 Ala. 299. 

D. C.—Knott v. Giles, 27 App. 581; 
Perkins v. Tyrer, 24 App. 447. 

Fla.—Hale:.v. Yeager, 57 Fla, 442, 
49 S 544; Lybass vy. Ft. Myers, 56 
Fla. 817, 47 S 346. 

Ill—Glos v. Swigart, 156 Ill. 229, 
41 NE 42; Thompson y. Dearborn, 107 
Ill. 87; Mason vy. Patterson, 74 Ill. 
191; Boston v. Nichols, 47 Ill. 3538; 
Sullivan v. Sullivan, 42 Ill. 315; 
Moore y. Titman, 33 Ill. 358; Harmon 


The allegations of the bill are admitted 
by the default,3® as thongh they were admitted by 
answer,®® or were established by evidence against 


EQUITY 


in the bill are | plaintiff’s own 


v. Campbell, 30 Ill. 25; Johnson v. 
Donnell, 15 Ill. 97; Farnsworth v. 
Strasier, 12 lil. 482; Manchester v. 


McKee, 9 Ill. 511; Miller vy. Davidson, 


8 Ill. 518, 44 AmD 715; McDonald 
vy. Watson, 208 Ill. A. 36; Teich» v. 
Midland Mach. Co., 191 Ill. A. 548; 


Peo. v. Clark, 187 Ill. A, 613, 619 [aff 
268 Ill. 156, 108 NE 944, AnnCas 
1916D 785]; Pacyna v. Bliss, 180 Il. 
A. 351; Chicago Brick Co. v. McLes- 
ter, 165; dll A. 114; Christenson v. 
Kellogg Switchboard, etc., Co., 110 
Ill. A, 61; Dunfee v. Mutual Bldg., 
etc., Assoc., 101 ill. A. 477 [aff 206 
WM 133, 468" NE 105213) Roby (v. Chi- 
cago Title, ete, Co., 94 Ill. A, 379 
{mod on other grounds 194 Ill. 228, 62 
NE 544]; Henry v. Seager, 80 Ill. A. 
172; Lynch vy. Naylor, 63 Dll. A. 107; 
Armstrong v. Douglas Park Bldg. 
Assoc., 60 Ill. A. 318 [rev on other 
grounds 176 Ill. 298, 52 NE 886]; 
Waugh v. Schlenk, 23 Ill. A. 4338; 
Parke v. Brown, 12 1ll. A. 291. See 
Curley. Vv.. Mord, L6sS eile AC 525,500. 

Hi Wire! vy. Judson, 3 Blackf. 
235, 

Iowa.—Cook v. Woodbury County, 
13 Iowa 21; Thatcher y. Haun, 12 
Iowa 303; Atkins y. Faulkner, 11 
Iowa 326; Humphreys y. Darlington, 
3 Greene 588. 

Ky.—McClain v. Waters, 9 Dana 
55; Atterbury v. Knox, 8 Dana 282; 
Atwood v. Harrison, 5 J. J. Marsh. 
329; Johnson v. McGilvary, 1 J. J. 
Manrshasis2i) Southy ve Carr, ota oaks: 
Mon. 419; Neal v. Keel, 4 T. B. Mon. 
162; McKinley vy. Butler, 4 Litt, 196; 
Baltzell v. Hall, 1 Litt. 97; Fraily 
v. Langford, 1 A. K. Marsh. 362; 
Craig v. Horine, 1 Bibb 113. 

Md.—Wampler v. Woifinger, 13 Md. 
337; Fitzhugh v. McPherson, 3 Gill 
408; Luckett v. White, 10 Gill & J. 
480; Robinson y. Townshend, 3 Gill 


& J, 413. 
Mass.—McArthur y. Hood Rubber 
Co., 221 Mass. 372, 109 NE 182; 


Hutchins v. Nickerson, 212 Mass. 118, 
98 NE 791; Mayberry v. Sprague, 
207 Mass. 508, 93 NE 925; Russell v. 
Lathrop, 122 Mass. 300, 

Mich.—Backus v. Cowley, 162 Mich. 
585, 127 NW 775; St. Louis Hoop, 
ete., Co. v. Danforth, 160 Mich. 226, 
125 NW 5; Lucas v. Parks, 84 Mich. 
202, 47 NW 550; Brown yv. Thompson, 
29 Mich. 72; Ward v. Jewett, Walk. 
45; Schwarz v. Sears, Walk. 19. 


Miss.—Spears v. Cheatham, 44 
Miss. 64; Ramsey v. Barbaro, 20 
Miss. 298. 


N. J.—Mulford v. Reilly, 32 N. J. 
Eq. 419; Miller vy. Howard, 26 N. J. 
Eq. 166. 

N. Y.—Christie v. Bishop, 1 Barb. 
Ch. 105; Utica Bank vy, Finch, 1 Barb. 
Ch. 75; Williams v. Corwin, Hopk. 
471; Caines v. Fisher, 1 Johns. Ch. 


‘ mia wih poe v. Carver, 34 N. 


Cc, 

Pa.—Harvey v. 1 Luzleg 
Obs 3815. 

Tenn.—Bashaw v. Temple, 115 
Tenn. 596, 91 SW 202; Ross v. Meek, 
93 Tenn. 666, 28 SW -20; Haralson yv. 
McGavock, 10 Lea 719; Warren v. 
Kennedy, 1 Heisk. 437; Claybrook vy. 
Wade, 7 Coldw. 555; Phillips v. Hol- 
lister, 2 Coldw. 269; Stone v. Dun- 
can, 1 Head 103; Koen v. White, 
Meigs 358; Douglas v. Evans, 1 Overt. 
82; Jackson v. Honeycut, 1 Overt. 
30; Schoenpflug y. Ketcham, (Ch. 
A.) 52 SW 666. 

Vt.—Paine y. Slocum, 56 Vt. 504. 

Va.—Fischer v. Lee, 98 Va. 159, 35 
SE 441; Welsh v. Solenberger, 85 Va. 
4415 8. SH) 91; Price: vy. Thrash, +30. 
Gratt. (71 Va.) 515; Pullen vy. Mullen, 
12 Leigh (39 Va.) 434. 


Lance, 


certain to admit of 
the default is similar to that of a default in an 
action at common law,** or of a judgment nil 
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defendant’s denial,t° provided they are made as of 


knowledge,41 and are sufficiently 
confession.4? The effect of 


W. Va.—Katzenstein y. Prager, 67 
W. Va. 343, 67 SE 792, 
incite bata v. Truesdell, 3 Wis. 
443, 

Eng.—Landon v. Ready, 1 Sim. & 

St. 44, 1 EngCh 44, 57 Reprint 17. 
- [a] Matter not within defendant’s 
knowledge.—(1) Matters not charged 
or presumed to be within, defendant’s 
knowledge are nevertheless admitted 
by his default when alleged in the 
bill. Atterberry v. Knox, 8 Dana 
(Ky.) 282; Philips v. Coons, 4 Bibb 
(Ky.) 247. (2) Implied admission 
where answer fails to deny matters 
charged or presumed to be within de- 
fendant’s knowledge see supra § 565. 

[b] Matters subjecting defendant 
to prosecution of forfeiture are ad- 
mitted by his default, the same as 
other averments of the bill. Atter- 
berry v. Knox, 8 Dana (Ky.) 282. 

{c] Heirs or personal representa- 
tives.— Where a bill has been taken 
as confessed against a defendant be- 
fore his death, and after his death 
the suit is revived against his heirs 
or his personal representatives, they 
must apply to vacate the’order tak- 
ing the bill as confessed, if they 
wish to controvert the allegations in 
the bill or to set up any defense 
except such as has arisen since the 
entry of such order. Christie v. 
i Te Barb:, Ch. cGNe “Y.) Lup: 
Exhibits (1) made a part of 
the bill may be considered in ascer- 
taining the rights of the parties. 
Hale v. Yeager, 57 Fla. 442, 49 S 
544. (2) Production of a _ record 
charged in the bill is sufficient to 
authorize a decree thereon. Stark v. 
pat ERY: (Renn) Che 7A) e152 se Syvs 


[e Applicability of rule to cross 
bill.—(1) A pro confesso on a cross 
bill admits its allegations. Atterberry 
v. Knox, 8 Dana (Ky.) 282; McKee 
v. Beall, 3 Litt. (Ky.) 192; Messenger 
v. Peter, 129 Mich. 93, 88 NW _ 209; 
Coach vy. Kent Circuit Judge, 97 Mich. 
563, 56 NW 937. (2) Where a cross 
bill is taken as confessed, the effect 
is the same as though its allegations 
were admitted in the plaintiff's an- 
swer thereto. White v. Buloid, 2 
Paige (N. Y.) 164. 

{f] Interrogatories not founded 
upon allegations of the bill cannot 
be taken as confessed. White v. 
White, 8 Dana (Ky.) 374. 

In suits against persons non sul 
juris: 

Infants see Infants [22 Cye 694], 

Insane persons see Insane Persons 
[22 Cye 1244]. 

Married women see Husband and 
Wife [21 Cyc 1576]. 

Persons under guardianship see 
Guardian and Ward [21 Cyc 217]. 
Necessity of proof on hearing see 

infra § 948. 

a Ill—Manchester v. McKee, 9 


511. 
v- 104 


Miss.—Gardner Duncan, 
Buloid, 2 Paige 


Miss. 477, 61 S 545. 
N. Y.—White v. 


164. 

N. C.—Atty.-Gen. v. Carver, 34 N. 
@w23 18 
hag ee ee Vv. Duncan, 1 Head 


40. ‘Thomson v. Wooster, 114 U. 
S. 104, 5 SCt 788, 29 L. ed. 105; Spears 
vy. Cheatham, 44 Miss. 64. 


41. McDowell v. Graham, 3 Dana 
(Ky.) 78; Spears v. Cheatham, 44 
Miss. 64. 


_ Allegations on information and be- 
lief generally see supra § 410. 
42. See infra § 948 text and notes 


83-85. 
43. Ky.—Neale v. Keele, 2 T. B. 
Mon. 31. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 944-946] 


dicit,4* or of a judgment on demurrer to defendant’s 
plea,** and it has been likened to a judgment by con- 
The default does not admit the jurisdic- 
tion of the court,*7 nor conclusions of law,‘* nor the 
sufficiency of the averments to sustain the relief 
sought,*® nor matters not covered by the bill,®° nor 
allegations which plaintiff would not have been per- 
mitted to prove had the bill been answered,*! nor 
the regularity of the proceedings following the pro 
Except of course where it is otherwise 
provided by statute or rule of court,®* there is no 
analogy between a pro confesso and a demurrer so 
far as concerns objections for irregularities.®4 

Default of Codefendant. 
fault of one defendant does not entitle plaintiff to 
take the allegations of the bill as true as against 
a defendant who is not in default,>> except to such 
extent as the admissions of an answer by the de- 
faulting defendant would have bound his code- 


fession.*® 


confesso.°?” 


[§ 945] b. 


Me.—Glover v. Jones, 95 Me. 303, 
49 A 1104. 


Mass.—Russell vy. Lathrop, - 122 
Mass. 5 ; 

N. Y.—Caines vy. Fisher, 1 Johns. 
Chiy8: 

Tenn.—Warren v. Kennedy, 1 
* Heisk. 437. 

44. Davis v. Davis, 2 Atk. 21, 26 


Reprint 410, 

45. Thomson vy. Wooster, 114 U. 
S. 104, 5 SCt 788, 29 L. ed. 105; Davis 
v. Davis, 2 Atk. 21, 26 Reprint 410. 

46. Sallade v. Lykens Tp. School 
Directors, 2 Pearson (Pa.) 51. 

47. Linconfelter y. Kelly, 6 J. J. 
Marsh. (Ky.) 339. 

Jurisdiction as essential to power 
to enter pro confesso see supra § 
939; § 943 text and note 12; infra § 
946 text and note 85. 

48. Knott v. Giles, 27 App. (D. C.) 
581; Perkins v. Tyrer, 24 App. (D. C.) 
447; Lybass y. Ft. Myers, 56 Fla. 817, 
47 S 346; McDonald vy. Watson, 208 
Ill. A. 36; Barnes v. Brown, 1 Tenn. 
Ch. A. 726; Doak vy. Stahlman, (Tenn. 
Ch. A.) 58 SW 741. 

[a] Milustrations.—(1) An allega- 
tion that defendants took no interest 
under: a certain clause in a will, 
which was before the court for con- 
struction, was not admitted by a de- 
fault. Cowan v. Wells, 5 Lea (Tenn.) 
682. (2) An averment that the filing 
and recording of a transcript of a 
judgment created a lien upon certain 
lands was held not to be admitted 
bres 2 Seo Cramer v. Bode. 24 Ill. 

2201/9; 


49. See infra § 949. 

50. Ala.—McDonald y. Mobile L. 
Ins. Co., 56 Ala, 468. 

Ill.—De Leuw v. Neely, 71 Ill. 473; 
Silsbe v. Lucas, 36 Ill. 462; Wing v. 
Cropper, 35 Ill. 256; Crawford v. 
Cook, 55 Ill. A. 351; Cramer v. Bode, 
241 T11. 0A, 219. 

Md.—Robinson v. 
Gill & J. 413. 

Mich.—Brown v. Thompson, 29 
Mich, 72; McCabe v. Farnsworth, 27 
Mich. 52. 

N. Y.—Pumpelly  v. 
HowPr 219. 

51. Waugh v. Schlenk, 23 Ill. A. 
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52. Lybass v. Ft. Myers, 56 Fla. 
817, 47 S 346. 

53. See statutory provisions and 
rules of court; and Wilson v. Watcr- 
man; 27 S. C. Hq. 255. i 

54, Gardner v. Duncan, 104 Miss. 
477, 61 S 545; Patterson v. Ingraham, 
23 Miss. 87. 

55. U. S.—Frow v. De La Vega, 
15 Wall. 552, 21 L. ed. 60. 

Ala.—Johnson y. Longmire, 39 Ala. 
143. 

Ark.—Jordan vy. Brunough, 11 Ark. 
702. 
Fla.—Blocker v. Seay, 69 Fla. 519, 
68 S 459. 

Iowa.—McCullough v. Connelly, 
137 lowa 682, 114 NW 301, 15 LRANS 


Townshend, 3 


Owego, 45 


| 823. 

Ky.—Ross v. Daviess, 4 J. J. 
Marsh. 383. 

Mass.—Goff ov. Hathaway, 180 


EQUITY 


The de- 


Mass. 497, 62 NE 722; Blanchard v. 
Cooke, 144 Mass. 207, 11 NE 83. 

Miss.—Fulton v. Woodman, 54 
Miss. 158; Holloway v. Moore, 12 
Miss. 594. 

Tenn.—Petty v. Hannum, 2 Hum- 
phr. 102, 36 AmD 303. 

W. Va.—Dickinson y. Chesapeake, 
etes,-R.iCo., *T Wa Vai-390. 

{a] MTllustration—Where a bill 
was filed against H and D,- former 
partners, to enjoin the collection of 
a judgment, obtained on a Single bill, 
which on a division of the effects had 
fallen to D, and D had answered 
and denied the equity of the bill, 
and H had permitted the bill to be 
taken pro confesso as*to him, it was 
held that the default did not estop 
D from denying and disproving the 
equity of the bill. Petty v. Han- 
num, 2 Humphr. (Tenn.) 102, 36 AmD 
3038. 

{b] An intervener is not affected 
by the -default of the original de- 
fendant. McCullough y. Connelly, 
137 lowa 628, 114 NW 301, 15 LRANS 
823. 


Final decree see infra § 950. 

Necessity of formal pro confesso 
against codefendant see supra § 942. 

Necessity of having codefendants 
before the court see supra § 9438. 

56. Johnson vy, Longmire, 39 Ala. 
143; Johnson v. McGilvary, 1 J. J. 
Marsh. (Ky.) 321; Koen v. White, 
Meigs (Tenn.) 358, 

{a] Miustrations.—(1) Where, in 
a suit by the holder of an equitable 
title, to compel a release by the hold- 
er of the legal title, plaintiff claimed 


‘under a bond for title executed by 


another defendant, from whom the 
holder of the legal title had derived 
title with notice of plaintiff's equity, 
a default by the obligor in the bond 
for title established, even as against 
his codefendant, the consideration 
for the bond as alleged in the bill. 
Johnson v. McGilvary, 1 J. J. Marsh. 
(Ky.) 321. (2) In a bill for specific 
performance of a bond to convey a 
tract of land, part of an unsurveyed 
entry, the obligee and his assignee 
of the certificate of survey afterward 
made were joined as defendants, and 
the bill was taken as confessed 
against the obligee. The assignee an- 
swered denying the allegations of the 
bill, but it was held that he could 
not contest the allegation in the bill 
that the price was paid, as he was 
bound by the admission of the obligee 
whose interest was alone involved in 
that question, Fraily v. Langford, 
1 A. K. Marsh. (Ky.) 362. (3) Where 
an assignee of an obligee sued the 
obligor and joined the obligee as a 
party defendant, the obligor was 
bound by the obligee’s admission, im- 
plied from his default, of the consid< ) 
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fendant,°* or unless a defendant consents to be 
bound by the admissions implied from his code- 
fendant’s default.*7 

[§ 946] 5. Opening or Vacating Default. 
opening of a default whereby the bill is taken as 
confessed should be carefully distinguished from 
the opening or vacation of the final decree rendered 
upon such bill, although many of the rules applica- 
ble to the one are applicable to the other, and the 
two subjects may well be considered, although not 
treated, together.®® 
bill as confessed, 9 
plenary control of the court until final decree is 
entered thereon,®° unless some statute or rule of 
court restricts such power in the matter of grounds 
of relief,°+ or imposes some arbitrary time limit.°? 
Aside from statute or rule of court, an application 
to set aside a default is addressed to the discre- 
tion of the court. 


The 


An order or decree taking a 
being interlocutory,°® is under the 


°° It is treated with indulgence,*4 


eration for the assignment as alleged 


in the bill. Koen vy. White, Meigs 
(Tenn.) 358. 
[b] Trustee and cestui que trust. 


—(1) Generally a mere trustee is 
bound by the default of his cestui 
que trust. Johnson v. Longmire, 39 
Ala. 148. (2) Where the question is 
as to whether, or to what extent. a 
party claiming a fund is trustee for 
another, the admission of the cestui 
que trust implied from his default is 
not evidence against the trustee. 
Johnson y. Longmire, supra. (3) 
Where the trustee is charged with 
the protection of the interests affect- 
ed by the implied admissions of the 
cestui que trust, the default of the 
latter cannot prevail over the de- 
nials of an answer by the former. 
Cherry v. Clements, 10 Humphr. 
(Tenn.) 552. 

Answers as evidence against code- 
fendant see supra § 693. 

57. Nantz v. McPherson, 7 T. B. 
Mon. (Ky.) 597, 18 AmD 216. 


58. See infra § 951 et seq. 
59. See supra § 942. 
60. Garrett v. Ricketts, 9 Ala, 529. 


See generally supra § 873. 

61. See infra text and notes 73-75. 

62. See statutory provisions and 
rules of court; and Smith v. Britten- 
ham, 88 Ill. 291; Collins v. Crotty, 65 
Ill. 545; St. Louis Hoop, ete., Co. v. 
Wayne, 155 Mich, 311, 118 NW 989. 

63. U. S.—Blythe v. Hinckley, 84 
Fed. 228. 

Ga.—Thornton vy. Hightower, 17 
Ga. 1; Carter yv. Torrance, 11 Ga. 654. 

Il].—Norton v. Hixon, 25 Ill. 439, 
79 hie 338; Franz v. Winne, 6 IIll. 
A. 82. 

Mass.—White vy. White, 169 Mass. 
52, 47 NE 499. 

Mich.—Mills y. McLeod, 86 Mich. 
290, 49 NW 184. 

Miss.—Pittman v. McClellan, 55 
Miss. 299. 

N. J.—Williamson v. Sykes, 13 N. 
J. Eq. 182. 

N. Y.—Post v. Simmons, 1 NYS 
572. 

Tenn.—Campbell v. Crutcher, 3 
Tenn? Char2532 

[a] Where defendant is not in- 
jured.—Where every right of defend- 
ant has been preserved in an order 
pro confesso, the default will not be 


opened. Post vy. Simmons, 1 NYS 
572. 
[b] ‘he doctrine of intendments 


applicable on collateral attack does 
not control the discretion of the 
eourt on an application to open an 
order pro confesso, Blythe vy. Hinck- 
ley, 84 Fed. 228. 

Review see Appeal and Error § 2825. 

64. Ga.—Thornton v. Hightower, 
17 Ga. 1; Carter v. Torrance, 1] Ga. 
654. 


Ky.—Alexander v. Quigley, 2 Duv. 
399, 1 Ky. Op. 2380. 

Mo.—Adams v. Hizkman, 43 Mo. 
168. 
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especially where the hearing will not be delayed ® 
and plaintiff will not be inconvenienced or injured,®® 
and there has been no unreasonable delay in filng 
But usually relief is granted only 
upon a showing of excuse for the default,°S a meri- 
torious defense,®® and injury to the applicant.7° It 
is sometimes expressly provided by statute or rule 
that defendant may have his default set aside,"! 
either without cause *? or for cause,** on payment 
The power of the court is some- 
when defendant has been permitted} 49 NW 134; Miller v. 


the application.®* 


of costs acerued,** 


N. J.—Robertson y. Miller, 3 N. J. 
Eq. 451. 

Eng.—Williams v. Thompson, 2 
Bro. Ch.° 279; (29 Reprint 153. 

65. Yost v. Alderson, 58 Miss. 40. 

66. Carter v. Torrance, 11 Ga. 654; 
Yost v. Alderson, 58 Miss. 40. 

67. Carter v. Torrance, 11 Ga. 654; 
Alexander v. Quigley, 2 Duv. (Ky.) 
399, 1 Ky. Op. 230; Adams v. Hick- 
man, 43 Mo. 168; New York, etc., SS. 
Co. v. Peo., 1 Porto Rico Fed. 240. 

[a] Dlustration.—When nothing 
could have been done, between the 
time of filing a defective plea and 
the motion to set aside a pro con- 
fesso order entered in disregard 
thereof, on account of the absence of 
the judge, the order nisi taking the 
bill pro confesso should be set aside, 
and a plea properly verified and cer- 
tified allowed to be filed. New York, 
ete, SS-* Co,>w. aPéo; ~ 1) Porte Rico 
Fed, 240. 

{b] The history of the case as dis- 
closed by the record will be looked 
to in considering whether relief shall 
be denied on account of delay. Sixto 
Nea Maldonado, 2 Porto Rico Fed. 
353. 

68. U. S.—McFarland y. State Sav. 
Bank, 129 Fed. 244; Andrews vy. Den- 
ee 1 F. Cas. No. 372, 14 Blatchf. 
182. 

Fla.—Prout v. Dade County Secur- 
ity Co., 65 Fla. 816, 47 S 12, 

Ga.—Carter v. Torrance, 11 Ga. 654. 

Ill.—Rohrer v. Hoberg, 189 Ill. A. 
172, 

Ky.—Alexander v. Quigley, 2 Duv. 
399, 1 Ky. Op, 230. 

Mich.—Smith vy. Saginaw City 
Bank, Harr. 426; Graham vy. Elmore, 
Harr. 265; Wilder v. Lyman, 2: Mich. 
No BO Le4: 

N. Y.—Wager v. Stickle, 3 Paige 
407. 

Tenn.—Campbell v. Atwood, (Ch. 
A.) 47 SW aoe ae wet: v. Crutcher, 
3 Tenn. Ch, i 

Eng. Co Avillieie v. Thompson, 2 
Bro. Ch. 279, 29 Reprint 153. 

69. U.S.—McFarland v. State Sav. 
Bank, 129 Fed. 244; Andrews v. Den- 
Slow, 41) BF. Cas:7N6, 372,914) Blatchf. 
182. 

Ark.—Robinson y, Arkansas L. & 
TT. Co., °74 Ark: 292, 85 SW 418. 

Ga.—Thornton vy. Hightower, 17 
Ga. 1. 

Ill.—Terry v. Eureka College, 70 
RUC LL SGt 

Mich.—Smith vy. Saginaw City 
Bank, Harr. con Wilder v. Lyman, 2 


Mich. N. P. 18 
MisecEMoLt. ‘City R. Co. v. Ma- 


loney, 19 S 8382; Yost v. Alderson, 
58 Miss, 40. 

Mo.—Adams y. Hickman, 43 Mo. 
168. 


N. J.—Disbrow vy. Johnson, 18 N. 
J. Eq. 36. 


INH. 36 Winship v. Jewett, 1 Barb. 
re 173; Wager vy. Stickle, 3 Paige 
407. 


Porto Rico.—Compagnies des Su- 
Lye v. Iglesias, 2 Porto Rico Fed. 
16. 

Tenn.—Kelly yv. Roane Iron Co. 
(Ch. A.) 53 SW 1102; Campbell v. 
Atwood, (Ch. A.) 47 SW 168; Totton 
v. Nance, 3 Tenn. Ch, 264. 

70. Andrews v. Denslow, 1 F. Cas. 
No. 372, 14 Blatchf. 182: White v. 
White, 169 Mass, 52, 47 NE 499. 

{a] MTlustrations.—(1) It is proper 
to refuse to set aside the decree 
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ols 946 


times limited to the right to vaeate the default for 
good cause ™ and on payment of costs.** Aside from 
statute or court rule, it has been held that an order 
pro confesso should not be set aside without cause.** 
The usual ground for setting aside a default is sur- 
or mistake.*® ! 
also for irregularities in the proceedings leading up 
to it 8° or inits entry.S* 
defects in the proceedings curable by ex parte 
amendment,** nor.for harmless irregularities,* and 


But default may be set aside 


Tt will not be set aside for 


Wright, 25 N. 


to take part in the proceedings and /| J. Eq. 340: Wager vy. Stickle, 3 Paige 


to be heard on his own behalf. White 
v. White, 169 Mass. 52, 47 NE 499. 
(2) Defendant has no_ equitable 
ground for opening a decree pro con- 
fesso where plaintiif 
limit his recovery to a sum less than 
the expense to which defendant would 
be put in a trial upon the 


raised by the proposed answer. An- 


drews v. Denslow, 1 F. Cas. No. 372, 
14 Blatchf. 182. 
71. See statutory provisions and 


rules of court; and Madden vy. Floyd, 
69 Ala. 221; Pond v. Lockwood, Il 
Ala, 567; Davenport v. Bartiett, 9 Ala. 
179; Bailey v. Jones, 107 Mad. 405. 
68 A 881; Belt v. Bowie, 65 Mad. 350, 
4 A 295; McDonald vy. 
Mich. 44, 7 NW 230; Johnson vy. Teom- 
linson, 13 Lea (Tern.) 604. 

72. Pond v. Lockwood, 11 Ala. 
567; Davenport v. Bartlett, 9 Ala. 
179; McDonald y. MeDonald, 45 Mich. 
44, 7 NW 230. 

{a] Defendant brought in by pub- 
lication.—Under Comp. L. § 5127, pro- 
viding that a defendant brought in by 
publication “shall be admitted to an- 
swer”’ upon petition to be heard af- 
ter default entered, by paying or se- 
curing costs, defendant had an ab- 
solute and unqualified right to an- 
swer. McDonald w. MeDonald, 45 
Mich, 44, 7 NW_ 230. 

73. Belt v. Bowie, 65 Md. 350, 4 
A 295; Johnson v. Tomlinson, 13 Lea 
(Tenn.) 604; Tharpe vy. Dunlap, 4 
Heisk. (Tenn.) 674. 

{a} Discretion of court.—Under a 
rule that defendant may plead or an- 
swer by special leave after a pro 
confesso, but must give a satisfactory 
excuse for his default, the sufficiency 
of his excuse rests in the discretion 


of the court. Belt v. Bowie, 65 Md. 
350, 4 A 295. 

74. McDonald v. McDonald, 54 
Mich. 44, 7 NW 230; MeGowan v. 


James, 20 Miss. 445; Johnson y. Tom- 
linson, 13 Lea (Tenn.) 604. 

75. Smith v. Brittenham, 88 Ill. 
291; Bryant v. Rosenbaum, 62 Miss. 
191; Yost vy. Alderson, 58 Miss. 40; 
Pittman vy. McClellan, 55 Miss, 299; 
McGowan v. James, 20 Miss. 445; 
Bashaw vy. Temple, 115 Tenn, 596, 91 
SW 202. 

fa] Statute as creating duty.— 
statute providing that an order pro 
eonfesso “shall not be set aside un- 
less upon good cause shown,” implies 
that it shall be done upon good 
eause shown. Bryant v. Rosenbaum, 
62 Miss. 191; Pittman y. McClellan, 
55 Miss. 299; McGowan v. James, 2 
Miss. 445. 

{[b] Discretion of court.—Under 
such a statute defendant cannot have 
his default set aside as a matter of 
right, but only in the discretion of 
the court. Smith v. Brittenham, 88 
Tl, 291. 

{c] Demurrer as good cause.—lUn- 
der Shannon Code § 6185, authorizing 
the setting aside of pro confesso de- 
erees only “upon good cause shown 
and the filing of a sufficient answer.” 
A demurrer is not sufficient to sup- 
port the application. Stark v. Mur- 
phy, (Tenn. Ch. A.) 52 SW 736. 

76. Smith vy. Brittenham, 88 Til. 


77. Eldridge vy. Wightman, 20 Fla. 


78. Mills v. McLeod, 86 Mich. 290, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i 


' 
| 
| 


McDonald, 54 | 


|} Op. 230; 


(CN. ¥.) 407. 

{a] Application denied. —Where it 
was Shown, in opposition to an appli- 
eation to set aside am order pro 


stipulates to confesso, that defendant deliberately 


}allowed the order to be entered so 
that he might avoid unnecessary ex- 


issue | pense, and the proposed answer did 


not meet the case made by the bill, 
it was a proper exercise of discre- 
tion to deny the application. Mills v. 
McLeod. 86 Mich. 290, 49 NW 134. 
79. Graham ov. Elmore, Harr. 
(Mich.) 265; Disbrow y. Johnson, 18 


[a] Irregularity in pleadings.— 
Where a demurrer was treated as a 
nullity because of improper signa- 
ture, the pro confesso entered in dis- 
regard thereof was 
showing that the irregularity was 
due to a mistake and that refusal to 
allow defendant to answer would re- 
sult in injustice. Graham y, Elmore, 
Harr. (Mich.) 265. 


ard note 2. 
80. Eldridge v. Wightman, 20 Fila. 
68T; Ewing v. Blight, 8 F. Cas. No. 
4,589, 3 Wall. Jr. 134, 1 Phila. 576; 
Arden v. Walden, 1 Edw. (CN. Y-) 631; 
r Henderson, 1 Tenn. Ch. 


[a] Defective process.—(1) Where 
the process served was blank as to 
the date of its return, a pro confesso 
thereon was set aside. Arden v. 
Walden, 1 Edw. (N. Y.) 631. (2) De- 
fective service by publication is 
ground for opening the pro confesso. 
Grewar v. Henderson, 1 Tenn. Ch. 
76. 

[bo] Striking a plea without notice 
is ground for setting aside the pro 


| confesso thereafter entered, Hidridge 
|v. Wightman, 


20 Fla. 687. 

Sl. Porter v. Key West, 69 Fila. 
357, 68 S 175; Alexander v. Quigley, 2 
Duy. (Ky.) 399. 1 Ky. Op. 230; Hoxie 
v. Scott. Clarke (N. Y-.) 457. 

[a] Wrematurity in the order pro 
confesso. is ground for its vacation. 
Fellows v. Hall, 8-F. Cas. Ne. 4,722, 
4.723, 3 McLean 281, 487; Alexander 
v. Quigley, 2 Duv. (Ky.) 399, 1 Ky. 
Hoxie vy. Scott, Clarke (N. 
Y.)-45%- 

[ob] Acceptance of costs a waiver 
of delay—aA plaintiff who is served 
With an answer, acccmpanied witn 
payment of costs ordered as a con- 
dition of being permitted to answer, 
cannot return the answer, as served 
too late, without also returning the 
costs so paid. Hoxie vy, Scott, Clarke 
(NL YL) 457. 

82. Disbrow vy. Johnson, 18 N. J. 
Ea. 36. 

{a] Failure to affix revenue stamp 
to the subpena before -service was 
cured by affixing the stamp prior to 
the pro confesso, and hence was not 
ground for opening the default. Dis- 
brow v. Johnson. 18 N. J. Ea. 36. 

8S. Low v. Mills, 61 Mich. 35, 27 


| NW S77. 


{a]_ Defective copy of subpena.— 
Where the copy of a subpena served 
did not correctly state the return 
day, but defendant was not misled, a 
mandamus was granted to compel the 
rescission of an order vacating a pro 
econfesse decree subsequently ren- 
dered against defendant. Low’ v. 
Mills, 61 Mich. 35, 27 NW 877. 


vacated on a 


of counsel see infra text — 


| ai 
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the application to vacate the default may itself 
operate as a waiver of irrezularities.8¢ Some of the 
more specific grounds which have been recognized 
are lack of jurisdiction on the face of the bill,®® 
sickness, when accompanied by other exculpatory 
circumstances,*® mental debility,87 and even defend- 
ant’s inattention or forgetfulness, where the vaca- 
tion of the pro confesso would not injure plaintiff 
except to deprive him of the technical advantage of 
the default.*8 Reliance on assurance by a code- 
fendant that the applicant’s interests would not be 
affected has been held a sufficient ground.8® The 
same has been held of reliance on stipulations be- 
tween plaintiff and a codefendant,®® and of plain- 
liff’s assurance as to the kind of decree that would 
be taken.®+ Ordinarily a pro confesso cannot be 
questioned on the ground that it was taken con- 
trary to an oral agreement,°? although such an agree- 
ment may be considered by the court together with 
other cireumstances.°* A default is not necessarily 
excused by the applicant’s ignorance,®* nor by the 
neglect of an intermediary.®> Generally the court 
is reluctant to open an order pro confesso after the 
death of witnesses,®* but this is not an insuperable 
objection to the granting of relief.°* Where collu- 


‘sion between the parties in taking the order pro 


confesso appears, the court of its own motion will 
vacate the order.®§ 


Acts er omission of counsel. Negligence on the 


84. St. Mary’s Bank vy. St. John, 25; Wager v. Stickle, 
Ala. 566; Connor v. Jochen, 171 Mich. | 407. 
69, 137 NW 69;: Stark v. Murphy, 94. 


(Tenn. Ch. A.) 52 SW 736. 45 
fa] Moving on other grounds, 


Ulshafer’s App., 1 Walk. (Pa.) 
Th 
{a] MDlustration.—That defendant, 


part of the applicant’s counsel may constitute suf- 
ficient ground for the vacation of a default,°® al- 
though this ground is not favored.t Similarly, a 
default may be set aside where it was suffered 
through counsel’s mistakes.” 

Effect of answer or leave to answer after pro con- 
fesso. After a bill has been taken as confessed the 
mere filing of an answer without consent or leave 
of court does not operate to set the default aside,? 
unless, of course, this result is brought about by op- 
eration of statute or court rule.* Even the giving 
of leave to answer does not operate to vacate the 
pro confesso, where no answer is filed.5 But it is 
error to enter a final decree after an answer has 
been filed and pending a motion to vacate the pro 
confesso.® ij 

Amendment after pro confesso. There is author- 
ity to the effect that after the bill has been taken 
as confessed it cannot be amended in any manner 
whatsoever without nullifying the pro confesso.’ 
The modern rule, however, seems to be that a pro 
confesso is not affected by a purely formal amend- 
ment,® nor by an amendment not affecting the rights 
of defendant ® or other person complaining of the 
defect..° Nor is the pro confesso affected by an 
unauthorized amendment which is afterward with- 
drawn.1! A material amendment without notice 
destroys the prior default.12 Where an amendment 
after an order pro confesso is to the benefit of plain- 


3 Paige (N. Y.) | answer is filed). 

[a] Necessity of vacation of pro 
confesso.—An answer filed after the 
order pro confesso and without hav- 


ing it set aside, will be stricken. 


without objection on account of the 
irregularity, waives the latter ground. 
St. Mary’s Bank v. St. John, 25 Ala. 
566; Connor v. Jochen, 171 Mich. 69, 
137 NW 69; Stark vy. Murphy, (Tenn. 
Ch. A.) 52 SW 736. 

85. Cuebas v. Cuebas, 223 U. S. 
376, 32 SCt 277, 56 L. ed. 476; Eldred 
v. American Palace Car Co., 103 Fed. 
209 [aff 105 Fed. 455, 45 CCA 1]; Nel- 
peu v. Eaton, 66 Fed 376, 18 CCA 
523. 

86. Franz v. Winne, 6 Ill. A. 82; 
Pittman v. McClellan, 55 Miss. 299; 


Scales v. Nichols, 3 Hayw. (Tenn.) 
229. 
[a] Relief denied.—Where defend- 


ant alleged that he was sick on cer- 
tain rule days, which prevented him 
from employing a solicitor and filing 
an answer, but gave no account of 
his health between those days, and 
offered no reason why he did not pre- 
pare and file his answer during that 
time, the court refused to set the de- 
cree aside. Pittman v. McClellan, 55 
Miss. 299, 

87. Haywood v. Coman, 4 N. C. 
204. 
a 88. 7 Yost. 58 Miss. 
40. 

89. 
464. 

90. D. & W. Fuse Co. v. Trum- 
bull Electric Mfg. Co., 183 Fed. 784. 

{a] Mlustration.—Where after an 
order pro confesso a third person is 
allowed to intervene pursuant to a 
stipulation between him and plaintiff 
whereby the proceedings against the 
first defendant shall be stayed until 
the determination of the intervener’s 
defense, and the intervener abandons 
its defense, cn plaintiff’s application 
for final decree the first defendant 
may be let in to defend. D. & W. 
Fuse Co. v. Trumbull Electric Mfg. 
Co., 187 Fed. 784. 

91. Williams vy. Duncan, 44 Miss. 


375. 
Kitchins v. Harrall, 54 Miss. 
474; Wager v. Stickle, 3 Paige (N. 


Alderson, 


Moore y. Moore, 5 Dana (Ky.) 


because of limited knowledge of Eng- 
lish, did not understand the proceed- 
ing was insufficient where there had 
been a full argument on an applica- 
tion for an injunction and a viola- 
tion of the injunction. Ulshafer’s 
App., 1 Walk. (Pa.) 457. 

95. Stark v. Murphy, (Tenn. Ch. 
A.) 52 SW 736. 

[a] Mlustration.—On an applica- 
tion to set aside a decree pro con- 
fesso, the fact that the failure to 
answer was due to the neglect of an 
intermediary who was conducting the 
correspondence between appellant and 
his attorney is insufficient, as the neg- 
lect of the intermediary must be 
imputed to defendant. Stark v. Mur- 
phy, (Tenn. Ch. A.) 52 SW 736. 

96. Wooster v. Woodhull, 1 Johns. 
Chi -GN.w i¥.).7539) Buchanan” v.. Me-= 
Manus, 3 Humphr. (Tenn.) 449. 

97. Buchanan vy. McManus, 3 
Humphr. (Tenn.) 449. 

98. Ash v. Bowen, 10 Phila. (Pa.) 
68 


99. Schwarz v. Kennedy, 156 Fed. 
316; Garcia vy. Nevarez, 1 Porto Rico 
Fed. 226; Babcock v. Perry, 4 Wis. 
31. 

1. Kelly v. Roane Iron Co., (Tenn. 
Ch, A.) 53 SW,1102, i 

{a] Press of business will not ex- 
cuse either counsel or client from 
attending to the client’s case, and 
will not constitute ground for the 
vacation of a default suffered through 
the counsel’s neglect. Kelly v. Roane 
Iron Co., (Tenn. Ch. A.) 53 SW 1102; 
Totten v. Nance, 3 Tenn. Ch. 264; 
Cook v. Dews, 2 Tenn. Ch. 496. 

2. McFarland y. State Say. Bank, 
129 Fed, 244; Carter v. Torrance, 11 
Ga. 654; Disbrow v. Johnson, 18 N. J. 
Bq. 36; Trust, etc., Ins. Co, v. Jen- 
kins, 8 Paige (N. Y.) 589. 

3. Carter vy. Torrance, 11 Ga. 654; 
Platt v. Griffith, 27 N. J. Eq. 207. 

4 See statutory provisions and 
rules of court; and Davenport v. 
Bartlett, 9 Ala. 179 (quere, whether 
an answer filed without leave, under 
a statute giving defendant right to 
answer at any time before the cause 
is set for hearing, operates to set 
aside a pro confesso taken before the 


Pickering v. Townsend, 118 Ala. 351, 
23 S 703. 
1 Bibb (Ky.) 


5. Barnes vy. Lee, 
526. 

6. Cook's: App.,.; (Pa.) +15, A. 870; 

7 1 Daniell Ch. Pl. & Pr. (6th 
Am. ed) p 522. See Albright v. 
Texas, etc., R. Co., 8 N./M. +422, 46) P 
448 (referring to the rule stated in 
the text). 

8. Meyer v. Meyer, 255 Ill. 436, 
438, 99 NE 591; Clason v. Corley, 7 
N. Y. Super. 454. 

9. Reno v. Harper, 23 Miss. 154. 

10. Totten v, Stuyvesant, 3 Edw. 
(N. Y.) 500. 

[a] On the petition of a purchaser 
under the decree to be relieved from 
his bid, the objection that after the 
order pro confesso the bill was 
amended by striking out the name of 
a party defendant was unavailable. 
Nene v. Stuyvesant, 3 Edw. (N. Y.) 

0. 
11. Sheffield Furnace Co. v. Withe- 
row, 149 U. S,,574, 13 SCt 936, 37 L. 

S.—Nelson vy. 


ed. 853. 

220) 0Ui, Eaton, 66 
Fed, 376, 18 CCA 523. 

Fla.—Whittle v. Long, 68 Fla. 441, 
67 S 130; Roebuck v. Batten, 64 Fla. 
424, 59 S 942, 

Ill.—Ruppe v. Glos, 251 Ill. 80, 95 
NE 1033; South Chicago Brewing Co. 
Va Daylor, *20bmLIL, 18268 eN Besa: 
Lyndon vy. Lyndon, 69 Ill. 43; Gibson 
v. Rees, 50 Ill. 383. 

i eae einai Vv. Harper, 
154. 

N. M.—Albright v. Texas, etc., R. 
Co., 8 N. M. 422, 46 P 448. 

4 N. Pe ig Bank vy. Finch, 1 Barb. 
hh... UO, 

Pa.—Lincoln y. Africa, 228 Pa. 546, 
lp Age 908. 

{a] Change of party plaintiff.— 
Where a suit was brought in the 
name of a deceased person, and, after 
decree pro confesso, a real party was 
made complainant without notice, a 
decree against defendants not ap- 
pearing was erroneous. Whittle v. 
Long, 68 Fla. 441, 67 S 130. 

[b] An increase in the amount 
claimed, inserted in the bill by way 
of amendment without notice, de- 


23 Miss. 
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tiff he cannot thereafter complain of failure to en- 
ter a new order pro confesso after the amendment.'% 

The application to vacate a default may be made 
by motion }4 or petition.1®> It is usually accompa- 
nied by affidavits excusing the default,’® and by the 
proposed answer,!? together with affidavits of the 
The application should be 
timely,!® and should excuse any delay which has 
occurred 2° and explain the failure to appear and 


merits of the defense.!® 


answer. 
Parties. 
of his contempt.?? 


certain time, a stranger cannot be 
on the same terms.** 


Relief and proceedings on opening default. From 
the very nature of a default, the relief on an appli- 


cation to open it is to grant leave 


stroys a prior pro confesso. Miller 
v. Sincere, 273 Ill. 194, 112 NE 664, 

13. Johnson y. Johnson, 182 Ala. 
376, 62 S 706. 

14. Porter v. Key West, 69 Fla. 
357, 68 S 175; Hart v. Lindsay, Walk. 
(Mich.) 72; Powell v. Kane, 5 Paige 
(N. Y.) 265; Hoxie v. Scott, Clarke 
(N, Y.) 457; Arden vy. Walden, 1 Edw. 


(NE We mosis 

TS Hart v. Lindsay, Walk. 
(Mich.) 72. 

16. Dunn v. Keegin, 4 Ill. 292; 
Totten v. Nance, 3 Tenn. Ch. 264. 

L72e Ue S.—Schofield v. Horse 


Springs Cattle Co., 65 Fed. 433. 

Ala.—St. Mary’s Bank v. St. John, 
25 Ala. 566; Bentley vy. Cleaveland, 22 
Ala, 814. 

Fla.—Stribling v. Hart, 20 Fla. 235. 

Ga.—Thornton vy. Hightower, 17 
Ga. 1. 

Ill.— Burge v. Burge, 88 Ill. 164; 
Bowman v. Bowman, 64 Ill. 75; 
Schneider v. Seibert, 50 Ill. 284; Nor- 
ton v. Hixon, 25 Ill. 439, 79 AmD 
338: Dunn ‘v. Keegin,’ 4 Ill,’ 292; 
Rohrer v. Hoberg, 189 Ill. A, 172; 
Colehour v. Bass, 143 Ill. A. 530. 

Mich.—Low v. Mills, 61 Mich. 35, 
27 NW 877; Long v. Long, 59 Mich. 
296, 26 NW 520; Gould vy. Castel, 47 
Mich. 604, 11 NW 4038; Hart v. Lind- 
say, Walk. 72; Stockton vy. Williams, 


Harr. 241. 

Miss.—Pittman v. McClellan, 55 
Miss. 299 

N, J.—Disbrow v. Johnson, 18 N. J. 
Eq. 36. 


N. Y.—Goodhue v. Churchman, 1 
Barb. Ch. 596; Winship v. Jewett, 1 
Barp, Ch, 1733) Hunt wv.) Wallis, 16 
Paige 371; Lansing v. McPherson, 3 
Johns. Ch, 424. 

Tenn.—Kelly v. Roane Iron Co., 
(Ch. A.) 538 SW 1102; Stark y. Mur- 
phy, (Ch. A.) 52 SW 736; Totten’ v. 
Nance, 3 Tenn. Ch. 264; Cook v. Dews, 
2 Tenn, Ch. 496. 

Wis.—Babcock v. Perry, 4 Wis. 31. 

Eng.—Herne v. Ogilvie, 11 Ves. Jr. 
(ioe Reprant st Ol. 

i [a] A partial answer may be suf- 

ficient where it contains matter 
which, if true, puts an end to the 
litigation. Bentley v. Cleaveland, 22 
Ala.. 814. 

[b] A plea is insufficient, where 
the statute provides that a default 
shall be opened only on the filing of 
an ‘answer. St Mary’s Bank v. St. 
John, 25 ‘Ala. 566. 

{c] A demurrer is not sufficient 
where the statute calls for an answer. 
Stark v. Murphy, (Tenn. Ch. A.) 52 


SW 736. ; 
S.—Schofield v. Horse 


TS... 
Springs Cattle Co., 65 Fed, 433. 
189 Ill, A. 


Ill. Rohrer v. Hoberg, 
172, 

Mich.—Mills v. McLeod, 86 Mich. 
290, 49 NW 134; Stockton v. Wil- 


A motion to open a default by a party 
who is in contempt for disobeying an order of the 
court will not be heard until he has purged himself 
Under an order authorizing de- 
fendant to appear and attack the decree within a 


EQUITY 


erued.?? 
of the suit.?® 


fendant.?° 


to defend against the bill.** 
granted on terms,?> but it is an abuse of discretion 
to. impose inequitable conditions.26 A common con- 
dition is that defendant shall pay the costs ac- 
Where the default is opened for irregu- 
larity the costs should be ordered to abide the event 
Or for equitable reasons the costs of 
the application may be denied to the successful de- 
The relief may be conditioned upon the 


\ 
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This relief may be 


execution of a bend to secure the performance cf 


admitted except | to answer.°? 


progress of the 


to the applicant 


liams, Harr. 241; Michigan Bank vy. 
Williams, Harr, 219. 

Miss.—Pittman v. McClellan, 55 
ass 299. 


J.—Disbrow vy. Johnson, 18 N, J. 
Bq "36. 
N. Y.—Sprague v. Jones, 9 Paige 
252; Hunt v. Wallis, 6 Paige 371. 
{a] Counter affidavits are some- 
times allowed. Mills v. McLeod, 86 
Mich, 290, 49 NW 134. See also infra 
§ 960 text and notes 43-45. 
19. Thornton v. Hightower, 17 Ga. 
1; Belt v. Bowie, 65 Md. 350, 4 A 
Zoe Totten vy. Nance, 3 Tenn. Ch. 


20. Belt v. Bowie, 65 Md. 350, 4 
A 295; Wilder v. Lyman, 2 Mich. 
N. P. 184; Totten y. Nance, 3 Tenn. 
Ch. 264. 

[a] An affidavit of diligence 
should be made by the party, and not 
by counsel. Totten y. Nance, 3 Tenn. 


Ch. | 264. 

21. Belt v. Bowie, 65 Md. 350, 4 
A’ 295; aeee Vv. Lyman, 2 Mich. 
N. P. 18 

22. isllingwood v. Stevenson, 4 
Sandf. Ch. (N. Y.) 366. And see 


infra § 955 text and notes 81, 82. 

23. Divers v. Mark, 3 Mo. 81. 

24. See cases supra note 69. 

25. U. S.—D. & W. Fuse Co. v. 
Trumbull Electric Mfg. Co., 183 Fed. 
784; McFarland vy. State Sav. Bank, 
129 Fed, 244; Halderman y. Halder- 


man, 11 F. Cas. No. 5,908, Hempst. 
407. 

Ga.—Thornton y. Hightower, 17 
Ga. 1; Carter v. Torrance, 11 Ga. 
654. 

Md.—Belt v. Bowie, 65 Md. 350, 
4 A 295. 

Picea OR y oe v. Elmore, Harr. 

5. 

Miss.—Pittman y. McClellan, 55 
Miss. 299. 

N. J.—Williamson vy. Sykes, 13 


N. J. Eq. 182; Robertson vy. Miller, 
3S. Ne degen 45iL5 

N. Y.—wWells v. Cruger, 5 Paige 
164; Wager v. Stickle, 3 Paige 407; 
Fulton Bank v. Beach, 1 Paige 430 
{aff 3 Wend. 573]; Douglas v. Doug- 
las, 3 Edw. 390. 

N. C.—Haywood v. Coman, 4 N. C. 


204. 
Wis.—Conners y. Osborn, 4 Wis. 
Thompson, 2 


280. 

Eng.—Williams_ vy. 
Bro. Ch. 279, 29 Reprint 153. 

26. Mumford y. Sprague, 11 Paige 
(N. Y.) 488: 

fa] Mlustration—The applicant 
cannot properly be required to con- 
sent to a stay of proceedings on a 
judgment in his favor against plain- 
tiff where the result would be to re- 
lease sureties liable for the payment 
of the judgment, Mumford v. Sprague, 
11 Paige (N. Y.) 488. 

27. U. S.—McFarland vy. State Sav. 


any decree that may be rendered.*° Also, it may be 
conditioned upon the filing of pleadings within a cer- 
tain time.*! The general policy on opening a default 
is that the hearing shall not be delayed,*? and this 
may be imposed by way of condition to the right 
Where statute or rule of court gives 
defendant the right to file an answer at any time 
before hearing or final decree, the effect, on the 


cause, of filing an answer within 


such time depends upon the construction of the 


Bank, 129 Fed, 244. 

Oe ee v. Torrance, 11 Ga. 
Til. mT v. Glos, 251 Tll. 80, 95 
NE 1033. 

Mice —Pittinan y. McClellan, 55 
Miss. 299. 

N. J.—Miller v. Wright, 25 N. J. 
Eq. 340; Oram v. Dennison, 13 N. 
J. Eq. 438: Williamson v. Sykes, 13 
ING Ge 182, 

N. Y.—Wells v. Cruger, 5 Paige 
164; Wager v. Stickle, 3 Paige 407. 
eur i eae v. Osborn, 4 Wis. 

Eng.—Williams -v. Thompson, 2 
Bro. Ch. 279, 29.Reprint 158. 

_ fal Statute.—Costs are sometimes 
imposed by statute upon the party 
who procures the vacation of an or- 
der pro confesso. Tharpe v. Dun- 
lap, 4 Heisk. (Tenn.) 674. See gen- 
erally supra text and notes 74, 76. 

[b] Costs “to be taxed.”—Where 
the court orders that the pro con- 
fesso shall stand unless the costs “to 
be taxed” are paid within a certain 
time, failure to pay within such time 
for the reason that the costs have 
not been taxed does not affect de- 
fendant’s right to pay them as soon 
as they are taxed and thus to secure 
the benefit of the order opening the 
default. Conners v. Osborn, 4 Wis. 280. 

On opening default judgment gen- 
erally see Costs § 91. 

28. Oram y. Dennison, 13 N. J. Eq. 


29... Arden v. Walden, 1 Edw. (N. 


Tllustration.—Where a_ pro 
confesso was set aside because of a 
clerical error in the copy of the 
process for appearance, defendant 
having had the benefit of the delay, 
he was not awarded any costs. Arden 
v. Walden, 1 Edw. (N. Y.) 631. 

30. Williamson y. Sykes, 13 N, J. 
Eq. 182. 

31. Stockton v. Williams, Harr. 
(Mich.) 241; Miller v. Wright, 25 N. 
J. Eq. 340; Williamson v. Sykes, 13 
N. J. Eq. 182; Wilson v. Waterman, 
30 S. C. Hq. 255; Seales v. Nichols, 3 
Hayw. (Tenn.) 229. 

Conditions on opening of final de- 
mh ee infra § 960 text and notes 

32. Williamson v. Sykes, 13 N. J. 
Eq. 182; Scales v, Nichols, 3 Hayw. 
(Tenn.) 229; Reynolds y. State Bank, 
6 Gratt. (47 Va.) 174; Fisher v. 
Fisher, 4 Hen, & M. (14 Va.) 484; 
McLaughlin v. Sayers. 72 W. Va. 364, 
78 SE 355; Ash v. Lynch, 72 W. Va. 
238, 78 SE 365; Moore v. Moore, 72 
W. Va. 260, 78 SE 99; Richmond v. 
Richmond, 62 W. Va. 206, 57 SE 736; 
Bronson y. Vaughn, 44 W. Va. 406, 
29 SEH 1022; Gardner vy. Landcraft, ¢ 
W. Va. 


33. Scales. v. Nichols, 8 Hayw. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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particular statute or rule.** Where the default is 
regular, defendant will not be allowed to insist on 
defenses in the nature of forfeiture or penalties,? 
nor will relief be granted except upon the condition 
that defendant shall do equity.*® Generally, defend- 
ant will not be required to waive the defense of the 
statute of limitations,?? but such a condition may 
be imposed to meet the circumstances of the par- 
ticular case.*& Under a general leave to plead or 
answer limitations may be pleaded.*® Generally, 
where leave to ‘‘answer’’ is given only that mode 
of defense may be’ interposed.4? On the new hear- 
ing evidence previously taken by way of supple- 
ment to the admissions of the pro confesso* is 
admissible and will be considered.t? The right to 
use such evidence may be reserved. by way of con- 
dition upon the vacation of the default.4# An order 
to appear generally within a certain time after over- 
ruling a motion on special appearance vacates the 
pro confesso.*4 It has been held that defendant 
cannot complain of the action of the court in set- 
ting aside a pro confesso against a codefendant.*® 
Renewal of application. On denying an applica- 
tion to open a default the court may grant leave for 
its renewal.4® Where a statute secures to defend- 
ant an absolute right to set aside an order pro con- 
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fusal of permission to file an insufficient answer 
does not deprive him of the right to file a complete 
answer within the time limited.*7 

[§ 947] 6. Hearing and Decree—a. In General. 
The ordinary course, in the absence of local prac- 
tice to the contrary, is to set down the case for 
hearing upon the previous order taking the bill as 
confessed ;#® but, in the absence of anything in the 
record to the contrary, it will be presumed that the 
decree was regularly rendered.*® As to the time 
which must elapse after the default and before the 
final decree is taken, the rules vary under the stat- 
utes, rules of.court, and local practice.®° A final 
decree should not be entered on a pro confesso pend- 
ing undetermined motions in the cause.5' As in the 
ease of entries nune pro tune generally,®? a final 
decree cannot be entered nune pro tune on a pro 
confesso where no such decree has’ been directed.5? 

Notice of and right to appear on hearing. Gener- 
ally, a defendant who has appeared but is in default 
for want of pleadings is entitled to notice of the 
appleation for a final decree,** and to be heard upon 
the form and extent of the decree,®> and upon such 
other questions as can be presented upon plaintiff’s 
pleadings and proofs;°* but he is not so entitled 
where his default is for want of appearance,®? or 


fesso upon filing a full and complete answer, a re- 


(Tenn.) 229; Fisher v. Fisher, 4 Hen. 
& M. (14 Va.) 484, 

34. See statutory provisions and 
rules of court; and Pond y. Lock- 
wceod, 11 Ala. 567; Richmond v. Rich- 
mond, 62 W. Va. 206, 57 SH 736. 


35. Wager v. Stickle, 3 Paige (N. 
Y.) 407. 
{a] Usury will not be allowed as 


a defense to the extent of depriving 
plaintiff of the amount due, with 
legal interest. Watt v. Watt, 2 
Barba Cha ON. oe). 3 Uh eQuincy, ev. 
Foot, 1 Barb. Ch. (N. Y.) 496; Na- 
tional F. Ins. Co. v. Sackett, 11 Paige 
(N. Y.) 660; Wager v. Stickle, 3 
Paige (N. Y.) 407. 

36. Bard y. Fort, 3 Barb. Ch. (N. 
Y;). 632. 

{a] MIlustration.—An order pro 
confesso in foreclosure proceedings 
will not be opened to let in the de- 
fense of illegality of the mortgage, 


except upon the condition that de-l 


fendant pay the amount actually due. 


Bardey. short, 8. Barb.*iCh.s CN. vY.) 
632. 
87. Douglas v. Douglas, 3 Edw. 


CNWYE)h, 390: 

38. Fulton Bank v. Beach, 1 Paige 
(N. Y.) 4380 [aff 3. Wend. 573]; Doug- 
las v. Douglas, 3 Edw. (N. Y.) 390. 

39. Belt v. Bowie, 65 Md. 350, 4 A 


Hand,» 605 N.S. - Eig. 
Allen y. Baugus, 1 


41. 
42. Grob v. Cushman, 45 Ill. 119. 
[a] Mlustration.—The granting of 
leave to answer after a decree pro 
confesso, order of reference to a 
master and a report of evidence, does 
not affect the order of reference or 


the evidence taken under it. Grob 
v. Cushman, 45 Ill. 119. 

43. Haywood v. Coman, 4 N. C. 
204. 

[a] Use of depositions.—Defend- 


ant may be required to agree to the 
use of deposition taken by plaintiff, 
without notice, after the pro _ con- 
fesso, Haywood yv. Coman, 4 N. C. 
204. : 

44, Hews v. Hews, 145 Mich. 247, 
108 NW 694. 

45. Exchange, ete., Bank y. Brad- 
ley, 15 Lea (Tenn.) 279. 

46. Disbrow v. Johnson, 18 N. J. 
Eq. 36. 

[a] MTlustration.—Where 
ty omitted to state in his first ap- 
plication that he had a good de- 
fense and what that defense was, but 


the par- 


showed in other respects that he was 
entitled to relief, his motion was de- 
nied “without prejudice to the mo- 
tion being renewed within fifteen 
days, if the defendant can make af- 
fidavit of a good defense and show 
what that defense it.” Disbrow v. 
Johnson, 18 N. J. Eq. 36. 

47. Pond v. Lockwood, 11 Ala. 567. 

48. U. S.—Andrews v. Cole, 20 
Fed. 410; Pendleton v. Evans, 19 F. 
Cas. No. 10,920, 4 Wash. (C. C.) 336. 

Mo.—Reed vy. Rawlings, 1 Mo. 753. 

N. Y.—Hart v. Small, 4° Paige 551; 
Rose v. Woodruff, 4 Johns. Ch. 547. 

N. C.—Atty.-Gen. v. Carver, 34 N. 
OL 231s 

Tenn.—Ross v. Meek, 93 Tenn. 666, 
28 SW 20; Wessells vy. Wessells, 1 
Tenn. Ch. 60. 

Eng.—Hawkins vy. Crook, 2 P. 
Wms. 556, 24 Reprint 860; 1 Daniell 
Pr. (6th Am. ed) p 511. 

49. Grubb v. Crane, 5 Ill. 153; 
Emery v. Downing, 13 N. J. Eq. 59; 
Riggs v. Lockwood, 12 W. Va. 133. 

50. See statutory provisions; rules 
of court; and: 

U. S.—Thomson y. Wooster, 114 
Us S.104, 5 ‘SCt 788, 29... ed. 106; 
O'Hara v. McConnell, 93 U. S. 150, 23 
L. ed. 840; Schofield v. Horse Springs 
Cattle Co., 65 Fed. 433; Stuart v. St. 
Paul, 63 Fed. 644; Consolidated Fruit- 
Jar Co. v. Strong, 6 F. Cas. No. 3,130, 
2N. J. L. J. 338; Pendleton v. Evans, 
19 F. Cas. No. 10,920, 4 Wash. 336; 
Walz v. Brookville Nat. Bank, 29 F. 
Cas. No. 17,137. 

Ala.—Loring v. Grummon, 176 Ala. 
236, 57 S 818; McDonald v. McMahon, 
66 Ala. 115. 

Fla.—Price v. Boden, 39 Fla. 218, 
22 S 657; Stribling v. Hart, 20 Fla. 
235. 

Ind.—Platt v. Judson, 3 Blackf. 
235. 
Md.—Oliver v. Palmer, 11 Gill. & J. 
426; Fitzhugh y. McPherson, 9 Gill 
Se Jeab 1s 

Miss.—McGowan v. James, 20 Miss. 
445; Sanders v. Dowell, 15 Miss. 206. 

N. Y.—Anonymous, 3 Edw. 136. 

Pa.—Reinbold Vs Laufer, 6 
North. Co. 351. 

Ss. C.—Scott v. Davis, 30 S. C. Eq. 
38. 

Tenn.—Tipton v. Tipton, 118 Tenn. 
691, 104 SW 237; Claybrook v. Wade, 
7 Coldw. 555; Stark v. Murphy, (Ch. 
A.) 52 SW 736; McGavock v. Young, 
3 Tenn. Ch. 529; Wessells v. Wessells, 
1 Tenn. Ch. 60. 

[a]. In the federal courts final de- 


where he is in contempt of court.®® 


The right to 


cree may be entered at any time af- 
ter the expiration of thirty days after 
the entry of the order pro confesso. 
Equity Rules (1912), rule 17. 


51. Blythe v. Hinckley, 84 Fed. 228. 
52. See supra § 836. 
53. Cuebas v. Cuebas, 223 U. S. 


36, 32 SCt277, 56% Lin ediv476: 

54. U. S.—Thomson v. Wooster, 
Lay WiiS104) 25) SCt 7881329) Teed: 
105; D. & W. Fuse Co. v. Trumbull 
Electric Mfg. Co., 183 Fed. 784; Davis 


v. Garrett, 152 Fed. 723; Southern 
Pac. R. Co. v.. Temple, 59 Fed. 17; 
Bennett v. Hoefner, 3 F. Cas. No. 


15320,-17 Blatehf. 341: But’ see’ Uli s. 
Bank yv. White, 8 Pet. 262, 8 L. ed. 
938 (holding that in the absence of 
a rule requiring notice, none was nec- 


essary). 

Mich.—Martin v. McReynolds, 6 
Mich. 70. 

N. Y.—Wells v. Cruger, 5 Paige 


164; Hart v. Small, 4 Paige 551 [expl 
the broad language of Rose v. Wood- 
ruff, 4 Johns. Ch. 547, as referring 
only to that particular case, in which 
there was a default for want of ap- 
pearance]; Mix v. Mackie, 2 Edw. 425. 

Va.—Legrand v, Francisco, 3 Munf, 
(17 Va.) 83 (holding that a final de- 
cree without notice on a pro confesso 
for want of answer was erroneous); 
Dangerfield v. Claiborne, 2 Hen. & M. 
(12 Va.) 17 (declaring that where 
defendant fails to answer the order 


pro confesso must be served on 
him). 
[a] An application made in open 


court is itself notice. Austin v. Riley, 
55 Fed. 833. 

Right of answering codefendant see 
infra § 950 text and notes 25, 26. 

55. Thomson vy. Wooster, 114 U. 
S. 104, 5 SCt 788, 29 L. ed. 105; Web- 
ster v. Oliver Ditson Co. 171 Fed. 
895; Southern Pac. R. Co. v. Temple, 
59 Fed. 17; Bennett v. Hoefner, 3 F. 
Cas. No. 1,320, 17 Blatchf. 341; Buck 
v. Fischer, 2 Colo. 182; Blanchard v. 


Cooke, 144 Mass. 207, 11 NE 83; 1 
Daniell Ch. Pr. (6th Am. ed) p 527. 
56. Southern Pac. R. Co. vy. Tem- 


ple, 59 Fed, 17; Johnson vy. Kelly, 80 
Ala. 135; Hart v. Small, 4 Paige (N. 
YW). 55d: 

57. Provident L., etc., Co. v. Cam- 
den, ete., R. Co., 177 Fed. 854, 101 
CCA 68; Glover vy, Jones, 95 Me. 303, 
49 A 1104; Wells v. Cruger, 5 Paige 
(N. Y.) 164; Rose v. Woodruff, 4 
Johns. Ch. (N, Y.) 547 [expl Hart v. 
Small, 4 Paige (N. Y.) 551]. 

58. Thornton vy. Neal, 49 Ala, 590; 
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appear on the final hearing may, of course, be con- 
ferred by statute.°® Under a rule that the pro- 
ceedings after pro confesso shall be ex parte, it has 
been held that a defaulting defendant is not entitled 
to notice of final hearing,®° but there is authority 
to the contrary.* It has been held that where de- 
fendant appears and is defaulted for want of plead- 
ings, he is entitled to notice of a hearing before a 
master ®2 and to be heard thereon,®* but not where 
he is in contempt of court.°¢ On the other hand, it 
has been broadly held that a defaulting defendant 
is not entitled to such notice,® although he has the 
right to be heard on the reference.$& Statutes or 
court rules sometimes make specific provision for 
such ecases.*7 Notice to a defaulting defendant may 
be required by the order of reference.** Where a 
defendant is entitled to notice of a reference but 
dies before the reference, a final decree nune pro 
tune cannot be rendered against him upon the order 
pro confesso without a reviver.®® The English prac- 
tice was that a defaulting defendant had no right 
to appear before a master without an order of 
court.”° 
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sent defendants who have not been personally served 

and who have not appeared, plaintiff shall give 

bond to make restitution to such defendants if they 

should be let in to defend after the execution of the | 
decree.“4 And it seems that aside from statute or 

rule the court has general power to require such 

security.”? 

Finality and conclusiveness of decree. A decree _ 
entered on a bill taken as confessed is not necessa- 
rily final.7* Its finality is determined by the usual 
rules."* Except in so far as the statutes reserve the 
right to open a decree taken on a bill confessed,” 
the decree is as conclusive as any other decree,*® 
even though rendered on constructive service. 

[§ 948] b. Evidence. According to the earlier 
practice of the. English chancery, a decree would 
not be granted pro contesso without putting plain- 
tiff’ to prove the material allegations of the bill.® 
This practice has prevailed to a limited extent in 
the United States,’® and it has been held that gen- 
eral principles require plaintiff to prove his claim.®° 
It has long been the practice to treat a default as 
a confession of the allegations of the bill,®* but this 


Bond for restitution. 


Mussina v. Bartlett, 8 Port. (Ala.) 
277. 

59. See statutory provisions; rules 
.of court; and Johnson v. Kelly, 80 
Ala, 135; Madden y. Fioyd, 69 Ala. 
221; Thornton v. Neal, 49 Ala. 


Prout v. Dade County Security 
Co, 55) Mas 816547 Si 12> Prices-v. 
Boden, 39 Fla. 218, 22 S 657; Len- 
festy v. Coe, 34 Fla. 363, 16 S 277; 
Garvin v. Watkins, 29 Fla. 151, 10 
S 818; Stribling v. Hart, 20 Fla, 235; 
Harrison y. Morton, 87 Md. 671, 40 A 
897 (declaring that, in view of Code 
art 16 § 127 [149], Wampler v. Wol- 
finger, 13 Md. 337, which held that 
notice, was necessary, was no longer 
authority in Maryland). 

61. D. & W. Fuse Co. v. Trumbull 
Electric Mfg. Co., 183 Fed. 784; Ben- 
nett v. Hoefner, 3 F. Cas. No. 1,320, 
17 Blatchf. 341. 

62. Bernie v. Vandever, 16 Ark. 
616; Martin vy. McReynolds, 6 Mich. 
70; 2 Daniell Ch. Pl. & Pr: (6th Am. 
ed) p 1167. See Chapman v. Evans, 
44 Miss, 113 (holding that in view of 
the nature of the reference and the 
circumstances of the case, failure to 
give the notice was at most a harm- 
less irregularity). 


63. Webster v. Oliver Ditson Co., 
171 Fed. 895; Bernie v. Vandever, 16 
Ark. 616. 

64. Mussina v. Bartlett, 8 Port. 
(Ala.) 277. 

65. Buck v. Fischer, 2 Colo, 182; 


Bauerle v. Long, 165 Ill. 840, 46 NE 
227; Bruner v. Battell, 83 Ill. 317; 
Moore v. Titman, 33 Ill, 358. See 
Armstrong v. Douglas Park Bldg. 
Assoc., 60 Ill. A. 318 [rev on other 
grounds 176! Ill, 298, 52 NE 886] 
(where the distinction between a de- 
fault for want of appearance and one 
for want of pleadings was recog- 
nized). 

66. Bauerle v. Long, 165 Ill. 340, 
46 NE 227; Moore v. Titman, 83 Ill. 
358. 

See statutory provisions; rules 
of court; and Johnson y. Kelly, 80 
Ala. 1385; Maddox y. Floyd, 69 Ala. 
221; McGowan v. James, 20 Miss. 
445; Brundage v. Goodfellow, 8 N. 
J. Eq. 513; Hazard v. Durant, 14 R. 


I. 25. See also Williams y, Duncan, 
44 Miss. 375 (no rule of court re- 
ferred to). 
68. Brundage v. Goodfellow, 8 N. 
J pas 513; Hazard, v. Durant, 12 R. 
69. Hazard v. Durant, 14 R. I. 25. 


Decree after death of party see 


It is sometimes required 
that on obtaining a decree pro confesso against ab- 


supra § 832. 

Entry nunc pro tune generally see 
supra § 836. 

70. Mussina v. Bartlett, 8 Port. 


(Ala.) 277; Buck v. Fischer, 2 Colo. 
182; Heyn v. Heyn, Jac. 49, 4 EngCh 
49, 37 Reprint 768, 2 Daniell Ch. Pr. 
(6th Am. ed) p 1168. 

71. Hslava v. Lepretre, 21 Ala. 504, 
56 AmD 266; Beavers v. Davis, 19 
Ala. 82; Hanson vy. Patterson, 17 Ala. 
738; Rowland v. Day, 17 Ala. 681; 
Mentandon y. Deas, 14 Ala. 33, 48 
AmD 84; Cowart v. Harrod, 12 Ala. 
265; Butler v. Butler, 11 Ala. 668; 
Walker v. Mobile Bank, 6 Ala. 452; 
Erwin vy. Ferguson, 5 Ala. 158; Car- 
penter v. Julian, 180 Ky. 580, 203 
SW 3823; Hanna vy. Spotts, 5 B. Mon. 
(Ky.) 362, 43 AmD 132; Klinefelter vy. 
Blaine, 3 Dana (Ky.) 467; Scovel v. 


Absten, 1 Tenn. Ch. 73; Ross. v. 
Austin, 4 Hen, & M. (14 ‘Va.) 
502. 


[a] In Alabama.—(1) Under the 
Code §§ 88380-3835, although the fail- 
ure to give a bond would be good 
cause for refusing to confirm a sale 
under the decree, it affects only the 
execution of the decree and does not 
render the decree erroneous. Holly 
v. Bass, 63 Ala. 387; Hurt v. Blount, 
63 Ala. 327. (2) Under the statute 
in force prior to the code, failure to 
require the bond was error. WHslava 
vy. Lepretre, 21 Ala. 504, 56 AmD 
266; Beavers v. Davis, 19 Ala. 82; 
Butler v. Butler, 11 Ala. 668; Walker 
v. Mobile Bank, 6 Ala, 452; Erwin 
v. Ferguson, 5 Ala. 158. . (38) Such 
bond is not required where absent de- 
fendants are represented or submit 
themselves to the jurisdiction. Han- 
son v. Patterson, 17 Ala. 738; Mon- 
tandon y. Deas, 14 Ala. 38, 48 AmD 
ia Davenport v. Bartlett, 9 Ala. 

9. 

{b] In Kentucky.—(1) Failure to 
require the bond is error. Carpenter 
v. Julian, 180 Ky. 580, 203 SW 3238. 
(2) But failure to execute the bond 
does not affect the jurisdiction of the 
court. Carpenter v. Julian, supra. 
(3) Failure to execute the bond does 
not affect the title of a purchaser 
under the decree. Carpenter y. Ju- 
lian, supra. (4) The ‘statutory pro- 
vision is solely for the benefit of a 
defendant who has not been personally 
served, and the court may, after the 
decree, take the necessary steps to 
secure his rights. Carpenter. v. 
Julian, supra. 

{[c] Where time for opening decree 
has expired.—The time allowed by a 


does not mean that the decree thereon is necessarily 
rendered without evidence.®? 


The usual practice is to 


decree against an absent defendant, 
within which he might show cause 
against it, having expired, plaintiff is 
entitled to the benefit of the decree 
without giving the security originally 
required by it. . Ross vy. Austin, 4 
Hen. & M. (14 Va.) 502. 

72. Grant y. Stewart, 1S. C. Eq. 
136; Ross v. Austin, 4 Hen. & M. 
(14 Va.) 502 (in both of which cases 
the rule was announced without ref- 
erence to statute or rule). 

Ss Blythe v. Hinckley, 84 Fed. 


74. Blythe vy. Hinckley, 84 Fed. 
228; Andrews v. Cole, 20 Fed. 410. 

Finality of decrees see supra § 822. 
ayiee See infra § 951 text and notes 

76. U. S.—Thomson vy. Wooster, 
114, Ui Si 1L04, (5 (SCE 9788) 129!" beled, 
105; Linder vy. Lewis, 1 Fed. 378. 

Fla.—Stribling vy. Hart, 20 Fla. 235. 

Md.—Rust v. Lynch, 54 Md. 636. 

Mich.—Harrington vy. Dickinson, 
155 Mich. 161, 118 NW 981, 

Tenn.—Robertson vy. Winchester, 85 
Tenny 1% )0. SW k8ae 

W. Va.—Richmend v. Richmond, 
62 W. Va. 206, 57 SE 736. 

Eng.—Ogilvie v. Herne, 
Jr. 5638, 33 Reprint 405. 

Conclusiveness of decrees see su- 
pra § 864. 

Vacation of decrees pro contfesso 
see infra § 951 et seq. 

77. Scott v. Pleasants, 21 Ark. 
364; Caswell v. Caswell, 120 Ill. 377, 
11 NE 342; Robertson y. Miller, 3 
N. J. Eq. 451; Kilcrease v. Blythe, 6 
Humphr. (Tenn.) 378. 

78. Thomson v. Wooster, 114 U. S. 
104, 5 SCt 788, 29 L. ed. 105; Andrews 
v. Cole, 20 Fed. 410; Hawkins v. 
Crook, 2 P, Wms. 556, 24 Reprint 860; 
Johnson vy, Desmineere, 1 Vern. Ch. 
223, 23 Reprint 429; 1 Daniell Ch. 
Pr. (6th Am. ed) p 511. 

79. Wilkins v. Wilkins, 4 Port. 
(Ala.) 245; Oliver v. Palmer, 11 Gill 
& J, (Md.) 426; Anonymous, 4 Hen. 
& M, (14 Va.) 476. See Coleman y. 
Lyne, 4 Rand. (25 Va.) 454 (queere, 
whether on a bill taken pro confesso 
plaintiff can have a decree for his 
claim, without documents or other 
evidence to support his bill). 

80. Armstrong v. Painter, 75 W. 
Va. 393, 88 SE 1027. See Beach v. 
Mosgrove, 16 Fed. 305, 4 McCrary 50 
(declaring the better rule to be to 
take proofs). 

81. See supra § 944. 

82. Watson y. Wigginton, 
Vai. 533. 


3 Ves; 


28 W. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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render a decree without other proof than the con- 
fessed allegations of the bill, where they are suffi- 
ciently distinet and positive,** but to require sup- 
plementary proof where the allegations are uncer- 
tain or indefinite,** or where plaintiff’s demand is, 
The rule bears a 
close analogy to the practice on a default at com- 
A statute providing generally that 
where the bill is taken for confessed the court may 
proceed to decree does not necessarily deprive the 
court of discretion to require proof.§? 


in its very nature, uncertain.*® 


mon law.’ 


83. U. S.—Ohio Cent. R. Co. v. 
Central Ny PrustHCo.,, 133s mS. 83,610 
SCt 235, 33 L. ed. 561; Thomson v. 
Wooster, 114 U. S. 104, 5 SCt 788, 29 
L. ed. 105. 

Ala.—Carradine y. O’Connor, 21 
Ala. 573; Baker yv. Young, 90 Ala. 
426, 8 S 59; Wellborn y. Tiller, 10 
Ala. 305. 

Colo.—Buck v. Fischer, 2 Colo. 182; 
Clear Creek, ete., Min. Co. v. Root, 1 
Colo. 374. 
fi D. C.—Perkins v. Tyrer, 24 App. 
47.- 

Ill.—Hopkins Amusement Co. vy. 
Frohman, 202 Ill. 541, 67 NE 391; 
Boston jhv.) Nichols, § 34% <1lls | 353: 
Stephens y. Bichnell, 27 Ill. 444, 81 
AmD 242; Teich v. Midland Mach. 
Co., 191 Ill. A. 548; Corn Belt Bank 
v. Fisher, 190 Ill. A. 490; James H. 
Rice Co. v. Agnew, 147 Ill. A. 468 
[mod on other grounds 244 Ill. 264, 
91 NE 448]; Jackson Union Tel. Co. 
VavAva, eer, Iiel ie Co.y 1 100%= Tl. tAn 
535; Henry v. Seager, 80 Ill. A. 172; 
Armstrong y. Douglas Park Bldg. As- 
soc., 60 Ill. A. 318 [rev on other 
grounds 176 Ill. 298, 52 NE 886]. 

Ind.—Colerick v. Hooper, 3 Ind, 316, 
56 AmD 505; Platt v. Judson, 3 
Blackf. 235. 

Iowa.—Minear v. Hogg, 94 Iowa 
641, 68 NW 444; Atkins vy. Faulkner, 
11 Iowa 326; Humphreys vy. Darling- 
ton, 3 Greene 588. 

Ky.—Neal v. Keel, 4 T. B. Mon, 
162; Baltzell v. Hall, 1 Litt. 97. 

Mich.—Covell v. Cole, 16 Mich. 


223; Ward v. Jewett, Walk 45. 


N. J.—Mutual L, Ins. Co. v. Stur- 
ges, 32 N. J. Eq. 678 [rev on other 
grounds 33 N. J. Eq. 328]; Mulford v. 
Reilly, 32 N. J. Eq. 419. 

N. Y.—Williams y. Corwin, Hopk. 
471. 


N. C.—McCaskill v. McBryde, 37 N. 
C. 52; Atty.-Gen. v. Carver, 34 N, C. 
23leevAnares; «Vv. -Juee; 721 )N. .C; 
318. 

Penn.—Lincoln v. 228 Pa. 
546, 77 A 918. 

Porto Rico.—Arroyo vy. Arrese, 2 
Porto Rico Fed. 27. ; 

R. I.—Hazard vy. Durant, 12 R. I. 
99. 

Tenn.—Bashaw v. Temple, 115 
Tenn. 596, 91 SW 202; Sewell v. 
Tuthill, 112 Lenn. 271, 79 SW 376; 
Dunscomb y. Wallace, 105 Tenn. 385, 
59 SW 1013; Ross v. Meek, 93 Tenn. 
666, 28 SW 20; Haralson v. McGavock, 
10 Lea 719; Douglass v. Evans, 1 
Overt. 82; Stark v. Murphy, (Ch. A.) 
52 SW 736; Schoenpflug v. Ketcham, 
(Ch. A.) 52 SW 666. : $ 

W. Va.—Armstrong y. Painter, 75 
W. Va. 393, 83 SE 1027, 

Wis.—Tallman y. Truesdell, 3 Wis. 
443, 

[a] Costs of unnecessary evidence. 
—Where a bill is taken as confessed 
on service of process, it is irregular 
in ordinary cases to take testimony 
to support it, and the costs of such 
testimony cannot be charged against 
a defendant. Covell v. Cole, 16 Mich. 
223. 

Where there are several defend- 
ants see infra § 950. 

64, Us S.—Ohio. | Cent. RR. Co. - Nv: 
Central Trust Co., 138 U. S. 83, 10 
Sct 235, 33 L. ed. 561; Thomson v. 
Wooster, 114 U. S. 104, 5 SCt 788, 29 
L. ed. 105; U. S. v. Samperyac, 27 
F. Cas. No. 16.216a, Hempst. 118 [aff 
7 Pet. 222, 8 L. ed. 665]. 


Africa, 
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eretion may, of 


Such a dis- 


D. C.—Perkins v, Tyrer, 24 App. 
447; Davis v. Speiden, 10 D. C. 283. 

Ind.—Laney vy. Laney, 4 Ind. 
149; Colerick v. Hooper, 3. Ind. 
316, 56 AmD 505; Close v. Hunt, 8 
Blackf. 254; Fellows v. Shelmire, 5 
Blackf. 48; Platt v. Judson, 3 Blackf. 
ee Pegg v. Davis, 2 £Blackf. 
281 


Iowa.—Bolander v. Atwell, 14 Iowa 
35; Atkins y. Faulkner, 11 Iowa 326; 


Harrison v. Kramer, 3 Iowa 5438. 
Ky.—Harlan v. Murrell, 3 Dana 
180; . Marshall x. Tenant, 2 J-: J. 


Marsh. 155, 19 AmD 126. 
geisha, Waid v. Jewett, Walk. 

N. Y.—Williams v. Corwin, Hopk. 
471. 

Pa.—Moore’s Est., 6 Pa. Dist. 5, 19 
Pa. Co. 208. 

R. I.—Hazard v. Durant, 12 R. I. 
99. 

Tenn.—Sewell v. Tuthill, 112 Tenn. 
271, 79 SW 376; Dunscomb v.- Wal- 
lace, 105 Tenn. 385,'59 SW 1013; 
Ross v. Meek, 93 Tenn. 666, 28 SW 
20; Leadford v. Leadford, 3 Tenn. 
Civ: A. 502: 

W. Va.—Morgan vy. Ice; 80 W. Va. 
273, 92 SE 340, 342 [cit Cyc]; Arm- 
strong v. Painter, 75 W. Va. 393, 83 


NE 1027; Campbell vy. Lynch, 6 W. 
Waav ie 4 
[a] Ona cross bill or answer in 


the nature thereof, taken as con- 
fessed, proof is required where the 
allegations are vague and indefinite. 
Messenger v. Peter, 129 Mich. 93, 88 
NW 209. 

85. U. S.—Thomson vy. Wooster, 
TPE WIS MOA. OT SOURTSS. Zou wed. 
105; McMicken v. Perin, 18 How. 507, 
15 L. ed. 504; Andrews v. Denslow, 1 
FE. Cas. No. 372, 14 Blatchf. 182; Pen- 
dlieton v. Evans, 19 F. Cas. No. 
LO;921> 4 Wash. -CraC. oul. 

Ala.—Brewer v. Kaul Lumber Co., 
193 Ala. 269, 69 S 84; Mussina v. 
Bartlett, 8 Port. 277. 

D. C.—Perkins v. Tyrer, 24 App. 
447; Davis v. Speiden, 10 D. C. 283 
{rev on other grounds 104 U. S. 83, 
26 L. ed. 660]. 

Ill.—Hurd v. Goodrich, 59 Ill. 450. 


Mass.—Russell vy. Lathrop, 122 
Mass. 300. 
Mich.—Martin v. McReynolds, 6 
Mich. 70. 


N. J.—Miller v. Howard, 26 N. J. 
Eq. 166; Brundage v. Goodfellow, 8 
INE de coho 

N. Y.—wWilliams v. Corwin, Hopk. 
N. C.—Atty.-Gen. v. Carver, 34 
INE Ce 2310 

R. I.—Hazard vy. Durant, 14 R. I. 


Tenn.—Ross v. Meek, 93 Tenn. 666, 
28 SW 20. 

Vt.—Hart v. Strong, 15 Vt. 377. 

Va.—Findlay v. Sheffey, 1 Rand. 
(22 Va.) 73; Anonymous, 4 Hen. & 
M. (14 Va.) 476. 

Eng.—Heyn v Heyn, Jac. 49, 4 Eng 
Ch 49, 37 Reprint 768; King v. Bry- 
ant, 3 Myl. & C. 191, 14 EngCh 191, 
40 Reprint 897; Hawkins v. Crook, 2 
P. Wms. 556, 24 Reprint 860. 

86. Thomson v. Wooster, 114 U. S. 
104, 5 SCt 788, 29 L. ed. 105; Anony- 
mous, 4 Hen. & M. (14 Va.) 476; 
Hawkins v. Crook, 2 P. Wms. 556, 24 
Reprint 860. " ; é 

“This method of equity in taking 
a bill pro confesso was consonant to 


statute or court rule.*§ 
ordinary caution is deemed necessary, plaintiff is 
often required to prove his case notwithstanding 
defendant’s default.®® 
practice is where defendant is brought in by con- 
structive service.°° 
that in such a ease, even without the compulsion of 
statute or court rule, the court should require 
proof, but there is also authority to the effect that 
proof is not necessarily required.®? Lack of allega- 
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course, be vested in the court by 
In cases where more than 


A general instance of this 


There’ is authority indicating 


the rule and practice of courts at 
law, where, if the defendant makes 
default by nihil dicit, judgment is 
immediately given in debt, or in all 
cases, where the thing demanded is 
certain; but where the matter sued 
for consists in damages, a judgment 
interlocutory is given, after which a 
writ of inquiry goes to ascertain the 
damages, and then follows the judg- 
ment final.” Hawkins v. Crook, 2 
P. Wms. 556, 559, 24 Reprint 860. 

87. Bowman vy. Hall, 2 Ind. 206. 

ss. See statutory provisions; 
rules of court; and Glos v. Swigart, 
156 Ill. 229, 41 NE 42; Mason v. Pat- 
terson, 74 Ill. 191; Van Valkenburg v. 
Whiteside County School Trustees, 66 
lil. 103; Benneson vy. Bill, 62 Ill. 408; 
Preston v. Hodgen, 50 Ill. 56; Boston 
v- Nichols, 47 Ill. 353; Grob v. Cush- 
man, 45 Ill. 119; Cronan v. Frizell, 
42 Ill. 319; Sullivan v. Sullivan, 42 
Ill. 315; Moore y. Titman, 33 Ill. 358; 
Harmon v. Campbell, 380 Till. 25; 
Stephens v. Bichnell, 27 Ill. 444, 81 
AmD 242; Smith v. Trimble, 27 Ill. 
152;-Gault v. Hoagland, 25 Ill. 266; 
Johnson vy. Donnell, 15 Ill. 97; Farns- 
worth v. Strasler, 12 Ill. 482; Man- 
chester v. McKee, 9 Ill. 511; McClay 
v. Norris, 9 Ill. 370; Ferguson v. 
Sutphen, 8 Ill. 547; Dunn vy. Keegin, 
4 Ill. 292; Corn Belt Bank y. Fisher, 
190 Ill. A. 4905’ Peo. v. Clark, 187° Ill. 
A. 613, 619 [aff 268 Ill. 156, 108 NE 
944, AnnCas1916D 785]; James H. 
Rice Co. v. Agnew, 147 Ill. A. 468 
[mod on other grounds 244 Ill. 264, 
91 NE 448]; Jackson Union Tel. Co. 
Vil vAViasn CtC.. ately Co. 100) Ml ACE bso 
Hummert v. Stempel, 31 Ill. A. 550; 
Parke v. Brown, 12 Ill. A. 291. 

89, See. statutory provisions; 
rules of court; and Heacock v. Hos- 
mer, 109 Ill. 245 (Burnt Records 
Act). 

Cross references: 

Divorce see Divorce § 407. 
Infants see Infants [22 Cyc 694]. 
Insane persons see Insane Persons 

[22 Cye 1244]. 
Married women _ see 

Wife [21 Cyc 1576]. 
Persons under’ guardianship see 

Guardian and Ward [21 Cye 217]. 

90. Ark.—Henry v. Blackburn, 32 


Husband and 


Ark. 445. 

Ind.—Trimble v. White, 2 Ind. 
205. 

Mich.—Brown y. ‘Thompson, 29 
Mich. 72. 


N. Y.—Wolcott v. Weaver, 3 How 
Pr 159; Danforth v. Woods, 11 Paige 
9; Corning v. Baxter, 6 Paige 178; 
Aymer v. Gault, 2 Paige 284; South- 
wick v. Van Bussum, 1 Paige 648. 

Tenn.—Bashaw v. Temple, 115 
Tenn. 596, 91 SW 202; McKnight v. 
Hughes, 4 Lea 522; Anderson vy. Mc- 
Neal, 4 Lea 303; Scovel vy. Absten, 1 
Tenn. Ch. 78. 

Va.—Platt yv. Howland, 10 Leigh 
GB Wias) yb ON. 

91. Beach v. Mosgrove, 16 Fed. 
, 4 McCrary 50; Sullivan v. Sulli- 
, 42 Ill. 315; Bowman v. Hall, 2 
206; Trimble v. White, 2 Ind. 


205. 

92. U.S. v. Samperyac, 27 F. Cas. 
No. 16,216a, Hempst. 118 [aff 7 Pet. 
222, 8 L. ed. 665]; Carradine v. O’- 
Connor, 21 Ala. 5783; Hartley v- Blood- 
good, 16 Ala. 238; Butler v. Butler, 
11 Ala. 668; Arnold v. Sheppard, 6 
Ala. 299; Clarke vy. Strong, 13 Ark. 
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tions necessary to sustain the relief granted cannot 


be supplied by proof.%% 


Where no order pro confesso is taken plaintiff 
must prove the allegations of his bill.%* 

Where proof is taken the decree should rest on 
the bill and the evidence, and not on the bill alone,®® 
‘but where proof is taken in the exercise of the 
discretion defendant’ cannot complain of its 
Where proof is required by statute, 
the court may nevertheless grant relief after a pro 
confesso on less evidence than in ordinary cases.°? 
On the hearing on a bill taken as con- 
fessed, the court may refer the case to a master, as 


court’s 
insufficiency.°° 


Reference. 


in other cases.°8 


Proofs by defendant. On the hearing of a bill 
which has been taken as confessed, defendant has 


San: Platt v- Judson, 3 Blackf. (Ind.) 
30s 

: oe. See infra § 949 text and notes 
oT Ga.—Coston vy. Dudley, 65 Ga. 

Ill.—Munson yv. Miller, 66 Ill. 380. 

Ind.—Pegg v. Davis, 2 Blackf. 281. 

N. M.—Albright v. Texas, etc. R. 
Co., 8 N. M. 422, 46 P 448. 

Va.—Clineh River Mineral Co. v. 
Harrison, 91 Va. 122, 21 SE 660; 
Coleman v. Lyne, 4 Rand. (25 Va.) 
454; Dangerfield v. Claiborne, 2 Hen. 
& M. (12 Va.) 17. 

[a] Partial default. — Where a 
portion of an answer is insufficient, 
plaintiff cannot avail himself of any 
implied admissions on account there- 
of nor dispense with proof on the 
hearing. Munson v. Miller, 66 Ill. 
380; Clinch River Min. Co. v. Harri- 
son, 91 Va. 122,21 SE 660; Danger- 


field v. Claiborne, 2 Hen. & M. (12 
Vad 27. P 
{b] In Georgia the _ practice, 


where no order pro confesso is en- 
tered, is to render the decree on the 
allegations of the bill, supported by 
the affidavit of plaintiff or his solici- 
tor. Miller v. Wilkins, 79 Ga. 675, 
ares 261; Coston vy. Dudley, 65 Ga. 
a 

peeree ay, of order pro confesso see 
supra § 9 

95. ne v. Laney, 4 Ind. 149; 
Cook.v. Woodbury County, 13 Towa 
21; Atkins v. Faulkner, 11 Iowa 326; 
Purviance vy. Barton, 2 Gill & J. (Md.) 
311. 

[a] Where proof is necessary for 
certainty.—‘‘Where the decree 
is to be made upon the bill, no an- 
Swer being’ filed, it is aS much the 
duty of the chancellor to require 
proof reducing the matters to cer- 
tainty, as it is that of a court of 
law to award a writ of inquiry to 
assess damages upon a declaration 
general and indefinite; and if the 
proofs furnished do not show that 
there is ground for a decree in favor 
of the plaintiff, he can have no final 
decree in his favor.” Laney v. 
Laney, 4 Ind. 149, 153. 

[b] Allegations disproved by evi- 
dence.—If evidence is actually taken 
by plaintiff and appears of record, 
and it destroys the case made by the 
bill, a decree for plaintiff will be re- 
versed on appeal. Atkins v. Faulk- 
ner, 11 Iowa 326; Cook v. Woodbury 
County,.13 Iowa 21. 

96. Glos v. Shedd, 218 Ill. 209, 75 
NE 887; Dunfee v. Mutual Bldg., etc., 
Assoc., 206 Ill. 138, 68 NE 1052; Bos- 
ton” vi, Nichols, 47 Tilly 358s) Parns- 
worth v. Strasler, 12 Ill. 482; Man- 
chester v. McKee, 9 Ill. 511; Chicago 
Brick Co. v. Bryan; 165.111. AAY .b20: 
Chicago Brick Co. v. McLester, 165 
Til: As 114; .Roby v. Chicago ‘Title, 
ete., Co., 94 Ill. A. 379 [mad on other 
grounds 194 Ill. 228, 62 NE 544]; 
Starne v. Farr, 17 Ill. A. 491. 

97. Arnold v. Sheppard, 6 Ala. 
299; Levert vi Redwood, 9 Port. 
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no right to offer evidence, except by virtue of 
statute or rule of court.1? 
order of reference, authorize a defaulting defendant 
to adduce evidence before a master, and it has been 
held generally that defendant has such right.* 

Relief. On a bill taken as confessed 
the plaintiff is not entitled to a final decree as a 
matter of course.® 
him, notwithstanding the order pro confesso in his 
At the hearing the course is for the court 
to hear the pleadings and itself to pronounce the 
decree, according to what is proper to be decreed 
upon the statements of the bill assumed to be true, 


The court may, in an 


The decree may even be against 


and not to permit plaintiff to take, at his own dis- 


(Ala.) 79; Wilkins v. Wilkins, 4 Port. 
(Ala.) 245. 


98. U. S.—wWebster v. Oliver Dit- 
son Co., 171 Fed. 895. 

Ala.—Mussina v. Bartlett, 8 Port. 
277. 

Ark.—Bernie v. Vanever, 16 Ark. 
616. 


Colo.—Buck v. Fischer, 2 Colo. 182. 

Ill.— Bauerle v. Long, 165 Ill. 340, 
46 NE 227; Bruner v. Battell, 83 Ill. 
317; Van ‘Valkenburg v- Whiteside 
County School Trustees, 66 Ill. 103; 
Moore y. Titman, 33 Til. 358; Arm- 
strong v. Douglas Park Bldg. Assoc., 
60 Ill. A. 318 [rev on other grounds 
176 Ill. 298, 52 NE 886]. 

Mich.—Martin vy. McReynolds, 6 
Mich. 70. 

Miss.—Chapman v. Evans, 44 Miss. 
113; Freeman vy. Ledbetter, 43 Miss. 
165. 


N. J.—Newell v. Camden, 40 N. J. 
Hq. 499, 4 A 644 [aff 40 N. J. Ea. 
728, 4 A 645]. 

R. I.—Hazard v. Durant, 12 R. I. 
99° 

pA to refer generally see supra 


99. Frow v. De La Vega, 15 Wall. 
(CU. S:)..552, 21 \Lived. 60; Bauerle: wv. 
Long, 165 Ill. 340, 46 NE 227; Gibbes 
vy. Hlliott, -26 S.C, Haq. 327. 

1-2. See statutory provisions and 
court rules. 

[a] Maryland statute—(1) Un- 
der Act (1820) ¢161, defendant could 
offer proof before final decree. Ben- 
son v. Ketchum, 14 Md. 331. (2) But 
the bill was not under that act really 
taken as confessed. Grove vy. Fresh, 
9 Gill & J. 280. 

8. Hazard v. Durant, 12 R. I. 99. 


ee Bernie v. Vandever, 16 Ark. 
& U. S.—Ohio. Cent... R. Co, v. 


Centrale ‘Prust.iCo;,. 9133, UW... S. 83, 10 
SCt 235, 33 L. ed. 561; Andrews v. 
Cole, 20 Fed 410. 

Ala.—Johnson v. Hattaway, 155 
Ala. 516, 46 S 760; Singleton v. Gayle, 
8 Port. 270. 

Fla.—Porter v. Key West, 69 Fla. 
357, 68 S 175; Price v. Boden, 39 Fla. 
218, 22 S 657. 

Sau tee v. Naylor, 63 Ill. A. 

Mass.—Mayberry v. Sprague, 207 
Mass. 508, 98 NE 925. 

Tenn.—Doak vy. Stahlman, (Ch. A.) 
58 SW 741. 

“The defendants are in default, but 
this does not entitle the complainant 
to a decree pro confesso, unless the 
allegations of the bill are sufficient 
to support a decree in his favor. 
Thomson v. Wooster, 114 U. S. 104, 5 
SCt 788, 29 L. ed. 105.” Wong Him 
v. Callahan, 119 Fed. 881, 382. 

6. Beebe v. Russell, 19 How. 
(U. S.). 283, 15 LL... ed.. 668; Bush v, 
Person, 18 How. (U. S.).82, 15 L..ed. 
273; Pulliam v. Christian, 6 How. 
(U. S.) 209, 12 L. ed. 409; Perkins v. 
Fourniquet, 6 How. (U. "S.) 206, 12 
Eaed. 406. UaoS Bankenve White, 8 
Pet. (U. Ss.) 262, 8 L. ed. 938; Russell 


cretion, such a decree as he can abide by.? 
decree should give all the relief authorized by the 


The 


v. Lathrop, 122 Mass. 300; Forbes v. 
Tuckerman, 115 Mass. 115; Gerrish v. 
Black, 100 Mass. 474. 

7. U. S.—Ohio Cent. R. Co. v. Cen- 
trak>Drust.-Ces"-133 (USS 83.80 SCE 
230, 33 Li. ed. .561;. ‘Thomson av 
Wooster, 114 U. S. 104, 5 SCt 788, 29 
L. ed. 105; Webster v. Oliver Ditson 
Co., 171 Fed. 895; Wong Him v. Cai- 
lahan, 119 Fed. 381; Andrews v. Cole, 
20 Fed. 410. 

Ala.—Hodges v. Birmingham Se- 
curities Co., 187 Ala. 290, 65 S 920; 
Johnson v. Hattaway, 155 Ala. 516, 
46 S 760; Durr v. Hanover Nat. Bank, 
148 Ala. Byer 42 S 599; National Bldg., 
etc., Assoc. v. Ballard, 126 Ala. 155, 
27 _S 971; Johnson v. Kelly, 80 Ala. 
i35; Danner v. Brewer, 69 Ala. 191; 
McDonald v. Mobile L. Ins. Co., 56 
Ala. 468; Lockard vy. Lockard, 16 Ala. 


423. 

a ne v. Strong, ‘13Arki 
Del.—Farmers’ Bank v. Gilpin, 1 

Del.” 561. 


D. C.—Knott v. Giles, 27 App. 581; 
Perkins v. Tyrer, 24 App. 447. 

Fla.—Porter vy. Key West, 69 Fla. 
357, 68 S 175; Ocala v. Anderson, 58 
Fla. 415, 50 S 572; Lybass v. Ft. 
Myers, 56 Fla. 817, 47 S 346; Prout 
v. Dade County Security Co., 55 Fla. 
816, 47 S 12; King v. Bell, 54 Fla. 
568, 45 S 488; Orlando v. Equitable 
Bldg., etc., Assoc., 45 Fla. 507,°33 S 
986; Lyle v. Winn, 45 Fla. 419, 34 
S 158; Price v. Boden, 39 Fla. 218, 
22 S 657; Lenfesty v. Coe, 34 Fla. 
363, 16 S 277; Garvin v. Watkins, 29 
Fla. 151, 10 S 818; Prentiss v. Pais- 
ley, 25 Fla. 927, 7 S 56, 7 LRA 640; 
Keil v. West, 21 Fla. 508; Marks v. 
Baker, 20 Fla. 920; Stribling v. Hart, 
20 Fla. 235; State v. Jacksonville, 
etc., R. Co., 16 Fla. 708; Freeman v. 
Timanus, 12 Fla. 393. 

Ga.—Dotterer vy. Freeman, 88 Ga. 
479, 14 SE 863. 

Ill—James H. Rice Co. v. McJohn, 
244 Ill. 264, 91 NE 448; Dunfee v. 
Mutual Bldg., ete., Assoc., 206 Tl. 
138, 68 NH 1052; Armstrong v. Doug- 
las Park Bldg. Assoc., 176 Ill. 298, 
52 NE 886; North Chicago St. R. Co. 
v. Ackley, 171) 11 100, 49 NE 222, 44 
LRA 177; Koster v. ‘Miller, 149 Til. 
E65. Sik NE 46; Thompson y. Dear. 
born, 107 Ml. 87; Martin v. Hargar- 
dine, 46 Ill. 322; Silsbe v. Lucas, 36 
Ill. 462; Wing v. Cropper, 35 Ill. 256; 
Gault v. Hoagland, 25 Ill. 241; For- 
quer v. Forquer, 21 Til. 294; Gold v. 
Ryan, 14 Ill. 58; Adams v. Payson, 
11 Ill. 26; Nelson v. Cohn, 192 Til. A. 
444; Clark v. Evans, 138 Ill. A. 56; 
Curlett vs, Cunlett, 106) 41; A sie 
Waugh v. Schlenk, 23 Ill. A. 4338; 
Parke v. Brown, 12 Ill. A. 291; Au- 
gustine v. Doud, 1 Ill, A. 588. 

Towa. —Bottorff v. Lewis, 121 Iowa 
27, 95 NW 262; Johnson v. Mantz, 69 
Towa 710, 27 NW 467; Fejervary v. 
Langer, 9 Iowa 159. 

Kan.—Beecher y. Ireland, 46 Kan. 
97, 26 P 448. 

Ky.—Gould v. Bonds, 1 Bush 189; 


——t 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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bill,? and matters within the general scope of the 
bill may be adjudicated.® The bill will be construed 
at least as favorably as on demurrer or motion to 
Intendments may be 
indulged so far as concerns defective allegations. 
But no essential fact can be supplied by intendment,2 
especially where defendant is brought in by con- 
Where collusion appears in the 
taking of the pro confesso, the court will not grant 


dismiss for want of equity.1° 


structive service.t® 


relief.+¢ 


On constructive service the bill will be construed 
with greater strictness than in other eases.2® 
in other cases,!* no personal decree can be rendered 
against a defendant constructively served who does 


not appear.1? 


Default at hearing. Where, after due notice of 
hearing upon bill and answer, defendant makes de- 


Strother v. Lovejoy, 8 B. Mon. 135; 
Neale v. Keele, 2 T. B. Mon. 31; 
Rhodes v. Cobb, 4 Dana 23; McDowell 
v. Graham, 3 Dana 73; Higgins v. 
Conner, 3 Dana 1; Mason v. Foster, 
3 J. J. Marsh. 283; Marshall v. Ten- 
ant, 2 J. J. Marsh. 155, 19 AmD 126; 
Neale v. Keele, 4 T. B. Mon. 162; 
White vy. Lewis, 2 A. K. Marsh, 123; 
Steel v. McDowell, 2 Bibb 123. 

ae ea Ve ales eilarn, fi, Ji. 
' Mass.—McArthur v. Hood Rubber 
Co., 221 Mass. 372, 109 NE 162; Rus- 
sell v. Lathrop, 122 Mass. 300. 

Mich.—McMahon vy. Rooney, 93 
Mich. 390, 53 NW 539; Highstone v. 
Franks, 93 Mich. 62, 52 NW 1015; 
Wheeler v. Hatheway, 58 Mich. 77, 
24 NW 780; Damouth v. Klock, 29 
Mich. 289; Hardwick v. Bassett, 25 
Mich. 149; Covell v. Cole, 16 Mich. 
223; Higgins v. Carpenter, Harr. 256. 

Miss.—Reinecke vy. Reinecke, 105 
Miss. 798, 68 S 215; Austin v. Bar- 
ber, 88 Miss. 553, 41 S 265; Belew v. 
Jones, 56 Miss. 342; Kitchens v. Har- 
rall, 54 Miss. 474; Spears v. Cheat- 
ham, 44 Miss. 64; West Feliciana R. 
Co. v. Stockett, 27 Miss. 739; Garland 
v. Hull, 21 Miss. 76, 51 AmD 140. 

N. J.—Kip v. Kip, 33 N. J. Eq. 213. 

N. Y.—Clapp v. McCabe, 155 N. Y. 
525, 50 NE 274 [aff 84 Hun 386, 32 
NYS 425]; Peck v. New York, etce., 
R. Co., 85 N. Y. 246; Hendrickson v. 
Winne, 3 HowPr 127; Rose v. Wood- 
ruff, 4 Johns. Ch. 547. 

Porto Rico.—Hermanos v. Jaffe, 1 
Porto Rico Fed. 53. 

Tenn.—Hdington v. Michigan Mut. 
L. Ins. Co., 134 Tenn. 188, 183 SW 
728; Dunscomb v. Wallace, 105 Tenn. 
385, 59 SW 1013; Doak v. Stahlman, 
(Ch. A.) 58 SW __ 741; Chandler v. 
Jobe, 5 Lea 591; Ross v. Ramsey, 3 
Head 15; McGavock wv. Hlliott, 3 
Yerg. 373; Chadwell v. McCall, 1 
Tenn. Ch. 640. 

W. Va.—Morgan v. Ice, 80 W. Va. 
273, 92 SE 340; Armstrong v. Painter, 
15 W. Va. 393, 83 SE 1027. 

Eng.—Geary v. Sheridan, 8 Ves. Jr. 
192, 32 Reprint 327. 

[a] Aider of allegations by proof. 
—<Allegations necessary to the relief 
granted cannot be supplied by the 


proofs. West v. Hall, 3 Harr. & J. 
(Md.) 221. ; 
{b] Contradiction of allegations 


by proof will not be allowed. Buck- 
ley v. Buckley, 9 Gill (Md.) 497. 

[ec] Aider of bill by answer.—(1) 
Where an answer filed too late, ad- 
mits liability, a decree pro confesso 
for the proper amount will not be 
disturbed, although the allegations 
of the bill are deficient. Edington 
vy. Michigan Mut. L. Ins. Co., 134 
Tenn. 188, 183 SW 728. But see 
West v. Hall, 3 Harr. & J. (Md.) 221 
(where it was held that the pro con- 
fesso was not aided by the answer, 
but it did not appear how the answer 
was in the case or for what the bill 
was taken-as confessed). (2) Aider 
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ants. 


separate, and a 


As 


of bill by other pleadings generally 
see supra § 836. 

Relief in relation to pleadings gen- 
erally see supra § 854. 

8. Reinecks v. Reinecke, 105 Miss. 
(98163 5<21 0. 

9. Katzenstein v. Prager, 67 W. 
Va. 3438, 67 SE 792. 

[a] In a suit for a settlement and 
distribution of the assets of an in- 
sclvent firm, although the bill makes 
no allegations affecting the claim of 
a creditor who is made defendant and 
appears thereto, if he does not in 
some way present his claim for ad- 
judication, or does not meet the bill 
by plea or answer, a decree in the 
cause will be one upon the bill taken 
for confessed as to him, as on such 
a bill the court has jurisdiction to 
adjudicate the claims of the class to 
which that of such creditor belongs. 
Katzenstein v. Prager, 67 W. Va. 343, 
67 SE 792. 

10. Edington v. Michigan Mut. L. 
Ins. Co., 134 Tenn. 188, 183 SW 728. 

11.. Sallade v. Lykens Tp. School 
Directors, 2 Pearson (Pa.) 51; Her- 
ring v, Woodhull, 29 Ill. 92, 81 AmD 
296. 

12. Hodges v. Birmingham Securi- 
ties. ‘Cos. 1187, Ala. 1290;,.65. Si 920; 
Clarke v. Strong, 13 Ark. 491; Brodie 
v. Skelton, 11 Ark. 120; Breckinridge 
v. Waters, 4 Dana (Ky.) 620; White 
v. Lewis, 2 A. K. Marsh. (Ky.) 123. 

13. See infra text and note 15. 

14. Ash v. Bowen, 10 Phila. (Pa.) 

68. 
15. Clarke v. Strong, 13 Ark. 491. 
Necessity of proof see supra § 948. 
16. See supra § 372. 
17. Fla.—Whittle v. Long, 68 Fla. 
441, 67 S 180. 
Ky.—Cobb v. Haynes, 8 B. Mon. 
137; Mattingly v. Corbit, 7_B. Mon. 
376; Graham v. Sublett, 6 J. J. Marsh, 
44: Lytle vy. Breckenridge, 3 J. J. 
Marsh. 663; Meriwether vy. Hite, 2 A. 

Mich.—King v. Harrington, 14 

J.—Mutual Ll. Ins. Co. v. Pin- 
ner, 43 N. J. Eq. 52, 10 A184. 

N. Y.—Davoue v. Fanning, 4 Johns. 


Ch. 199. 

N. C.—McCaskill v. McBryde, 37 
ING C1012. 

Ss. C.—wWatlington v. Howley, 1 S. 
(COM 1Oe, Me 

Tenn.—Scovel v. Absten, 1 Tenn. 
Chars: 

Va.—McGavock v. Clark, 93 Va. 


810, 22 SE 864; Rootes v. Tompkins, 
3 Gratt. (44 Va.) 94. 

W. Va.—Billmyer Lumber Co. v. 
Merchants’ Coal Co., 66 W. Va. 696, 
66 SE 1073, 26 LRANS 1101; Ferrell 
vy. Camden, 57 W. Va. 401, 50 SE 
733: Barrett v. McAllister, 33 W. Va. 
738, 11 SE 220; Coleman y. Waters, 
13 W. Va, 278. 

18. Hardwick v. Bassett, 25 Mich. 
149. 

“There are no decisions in this 
State on the subject. The practice, 


will not prejudice the others.?° 
claim against several defendants is based on a com- 
mon ground, which is put in issue by some of 
defendants, he must prove his claim before he can 
recover even against the defaulting defendants.?! 
In such ease a successful defense by an answering: 
defendant inures to the benefit even of those in de- 
fault.** This rule does not apply where the allega- 
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fault, plaintiff can take no decree except such as 
he would be entitled to upon a contested hearing 
upon pleadings,'® 

d. Where There Are Several Defend- 
Where defendants are united in interest, a 
final decree should not be taken before the ease is 
in condition for decree as to all.19 
not apply where the interests of defendants are 


This rule does 


decree against the one in default 
Where plaintiff’s 


as laid down in 1 Hoffman’s Ch. Pr., 
557, seems to be that on a default 
at the hearing, the complainant must 
see to it that the decree he takes is 
such a one as can be sustained on 
the papers. Lord Redesdale, in 
Carew vy. Johnston, 2 Sch. & Lef., 300, 
said that such a decree is the act 
of the party, conceiving what the 
judgment of the court would be if 


the other party had appeared. It is 
said that by an order of Lord 
Bacon’s, the answer is to be read, 


and under the English practice such 
a decree could not be made absolute 
without a subpcena to show cause 
against it.’ Hardwick v. Bassett, 
supra. 

[a] Aider of bill by proofs is not 
ordinarily allowed. Hardwick v. Bas- 
sett, 25 Mich. 149. 

19. U. S—Frow v. De La Vega, 
15 Wall. 552, 21 L. ed. 60; McFarland 


.|v. State Sav. Bank, 129 Fed. 244. 


Iowa.—Jenkin vy. Morr. 

447. 

Ye Raues coral v. Quigley, 2 Duv- 
Md.—Hoyle v. Penn. 1 Bland 28. 


gptiCh— QeAaa He v. Elmore, Harr. 


McCully, 


-ohenn—McKnight vy. Hughes, 4 Lea 


Vt.—Kopper v. Dyer, 59 Vt, 477, 9 
A 4, 59 AmR 742. 

Necessity of having ail defendants 
before court before entry of order 
pro confesso see supra § 943. 

Necessity of pro confesso against 
codefendants see supra § 942. 

20. Van Valkenburg v. Whiteside 
County School Trustees, 66 Ill. 103; 
Small v. Wicks, 82 Iowa 744, 47 NW 
1031; Adams v. Stevens, 49 Me. 362. 

21, ROSS) WV. = Daviess a 4 adeueda 
Marsh. (Ky.) 383; Nall v. Combs, 1 
J. J. Marsh. (Ky.) 323; Cunningham 
v. Stcele, 1 Litt. (Ky.) 52; Salmon v. 
Smith, 58 Miss. 399; Grider v. Cor- 
bin, 116 App. Div. 818, 102 NYS 
18ietaft 1947 N.Y 517,87 NEL T20)- 

22. U. S.—Frow v. De La Vega, 
15 Wall. 552, 21 L. ed. 60; Provident 
Ly CCCs,» Cox) Ver Camaden,. O6C..qkv.aj COs, 
177 Fed. 854, 101 CCA 68. 

Ark,—Aikin v. Harrington, 12 Ark. 
391. 

Del.—Farmers’ 
Del. 561. 

Ill.—Lynch v. Naylor, 63 Ill. A. 
107. 

Iowa.—Pierson y. David, 
410. 

Ky.—Nall -v. Combs, 1 J. J. Marsh. 
323; Cunningham v. Steele, 1 Litt. 
52; Curts v. Hill, 3 Bibb 463; Har- 
rison v. Deremiah, 2 Bibb 349. 

Md.—Walsh v. Smyth, 3 Bland 9; 
Lingan y. Henderson, 1 Bland 236. 

Mass.—Goff v. Hathaway, 180 
Mass. 497, 62 NE 722. 

Mich.—Michigan Ins. Co. v. Whit- 
temore, 12 Mich. 427; Buchoz v. Le- 


Bank vy. Gilpin, 1 


4 Towa 


cour, 9 Mich. 234. 
Miss.—Kennedy v. East Union 
Lumber. ete., Co., 92 Miss. 405, 46 
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tions in the bill against the defaulting defendants 
and the defenses of the answering defendants have 
no necessary connection, so that upon the trial it 
turns out that a final decree upon the merits against 
the defaulting defendants is not inconsistent with 
a decree dismissing the bill as against defendants 
Where the facts developed under 
the issues made by the answering defendant estab- 
lish the nonliability of the defaulting defendant, no 
decree can be rendered against the latter although 
plaintiff recovers against the former.** 
interests of defendants are separate, the answer- 
ing defendant has no right to be heard as to the 
form of the decree against the defaulting defend- 
ant,?° although in a case of doubt the court will, in 
its deeree, reserve the rights of the answering de- 
Where plaintiff is not entitled to re- 


not in default.?% 


fendants.?° 


S 625; Salmon v. Smith, 
399; Kelly v. Brooks, 57 Miss. 225; 
Hargrove v. Martin, 14 Miss. 61; 
Minor v. Stewart, 3 Miss. 912., 

N. Y.—Grider v. Corbin, 116 App. 
Div. 818,102 NYS 181 [aff 194 N. Y. 
517, 87 NE 1120]; Clason vy. Morris, 
10 Johns. 524. 

3 ih C.—Andres vy. Lee, 21 N. C. 

18. 
ean I.—Hazard v. Durant, 12 R. I. 

Tenn.—Dunscomb v. Wallace, 105 
Tenn. 885, 59 SW 1013; Butler v. 
Kinzie, 90 Tenn. 31, 15 SW 1968; 
Caldwell v. McFarland, 11 Lea 463; 
Cherry v. Clements, 10 Humphr. 552; 
Hennessee v. Tord, 8 Humphry. 499; 
Petty v. Hannum, 2 Humphr. 102, 36 


58 Miss. 


AmD 303; McDaniel v. Goodall, 2 
Coldw. 391; Goodall v. McDaniel, 2 
Coldw. 291; Phillips v. Hollister, 2 


Coldw. 269; Driver vy. White, (Ch. A.) 
51 SW 994; Smith v. Cunningham, 2 
Tenn. Ch. 565. 

Vt.—Roberts v. W. H. Hughes Co., 
86 Vt. 76, 83 A 807; Kopper v. Dyer, 
59 Vt. 477, 9 A 4, 59 AmR 742; Spar- 
hawk vy. Buell, 9 Vt. 41. 

Va.—Aiken v. Connelley, 24 SEH 
909; Ashby v. Bell, 80 Va. 811; Car- 
tigne v. Raymond, 4 Leigh (31 Va.) 
579. And see Terry v. Fountaine, 83 
Va. 451, 2 SE 743. 

{a] Reason of rule.—‘“‘The prin- 
ciple supporting this rule is that the 
complainant must show himself en- 
titled to relief or he shall not have 
it, and it matters not which of those 
whom he calls on to defend may 
show that his complaint is ground- 


less.’ Salmon v. Smith, 58 Miss, 
399, 410. 
{b] Leading case.—‘l believe not 


a case can be found in which it is 
insinuated, that where there are two 
defendants having a joint interest, 
and one appears and answers, and 
disproves the plaintiff’s case, that 
the plaintiff can have a _ decree 
against e other who had made de- 
fault, and against whom the bill 
was taken pro confesso. It would 
be unreasonable to hold, that be- 
cause one of the defendants had made 
default, the plaintiff should have a 
decree even against him, when the 
court is satisfied, from the proofs 
offered by the other, that in fact the 
plaintiff is not entitled to a decree. 
Though I have not met with cases 
in equity to the point, yet pursuing 
the analogy between proceedings at 
law and in equity, we are not with- 
out very clear authority, for it is 
a well settled principle of law, that 
in actions upon contracts, the plea 
of one defendant ensures to the bene- 
fit of all; for, the contract being en- 
tire, the plaintiff must succeed upon 
it against all or none, and, therefore, 
if the plaintiff fails at the trial upon 
the plea of one defendant, he cannot 
have judgment against those who 
let judgment go by default. (Boulter 


EQUITY 


against him, the 


fendant.?8 
In General. 
Where the 


eree thereon. 


v. Fourd, 1 Keb. 284, 83 Reprint 948, 
1 Sid 76,, 82. Reprint979 — Rorter iv. 
Harris, 1 Lev. 63, 83 Reprint 298, 2 
Tidd 8038.) It would require the most 
binding authorities to induce me to 


_yield my assent to such a proposition 


as that set up by the respondent’s 
counsel; and, indeed, the result would 
be extraordinary, for if one defend- 
ant entitled himself to a _ decree, 
where the interest is joint and in- 
separable, asdecree must be made in 
his favor as to a moiety of the mat- 
ter in issue, and against the other 
who made default for the other 
moiety; that is, the plaintiff would 
get one-half of a decree, and the 
other defendant the other half.” Per 
Spencer, J., in Clason y. Morris, 10 
Johns. (N. Y.) 524, 538. 

{c] As in a default at law.—‘‘We 
believe, that from analogy to the 
doctrine which prevails at law in 
similar cases; from the probable mis- 
chiefs that would result from an ex- 
tension of the rigorous rule against 
non-resident defendants, and, be- 
cause of the obvious equity of such 
a course, we are bound to hold that 
the defense must enure to the bene- 
fit of all the defendants, having a 
joint interest in the suhject-matter.” 
Andres v. Lee, 21 N. C. 318, 321. See 
also Harrison v. Deremiah, 2 Bibb 


(Ky.) 349 (recognizing the same an- 
alogy). 
[4d] Unity of: interest illustrated. 


—(1) Where, in pursuance of a con- 
tract for the sale of land, several 


‘bonds were given for the payment 


of the purchase money, they were 
regarded as one contract, and the 
consideration having been sustained 
in favor of an answering defendant, 
it was held to inure to the benefit of 
a defendant against whom the bill 
had been taken as confessed. Walsh 
v. Smyth; 3" Bland’ @d.)” 9° (2) 
Upon a bill by a distributee against 
an administrator and his surety, al- 
leging that the administrator has not 
duly accounted, and praying an ac- 
count, if the bill is taken pro con- 
fesso as to the administrator, but the 
surety answers and proves. that 
plaintiff, on a full and final’ settle- 
ment, has released the administrator, 
and so is not entitled to an account, 
the bill should be dismissed with 
costs as to both defendants. Car- 
tigne v. Raymond, 4 Leigh (31 Va.) 
579. (3) Where the members of a 
partnership were jointly sued on 
notes given by the firm, and the bill 
was taken pro confesso against one 
of them, and the others answered 
and: established fraud upon the part 
of plaintiff, the bill was dismissed 
as.to all the defendants. Butler v. 
Kinzie, 90 Tenn. 31, 15 SW 1068. (4) 
In a bill by legatees against execu- 
tors, one of whom suffered the bill 
to be taken as confessed, it was held 
that his wife was incompetent as a 
witness against the others who an- 
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lief against the answering defendant, and his fail- 
ure to take a pro confesso against the defaulting 
defendant amounts to an abandonment of his case 


bill will be dismissed as to both.?* 


Evidence taken on an issue made by an answering 
defendant is available as against a defaulting de- 


[§ 951] 7. Correction or Vacation of Decree—a. 
On proceedings. to vacate orders or 
decrees pro confesso the courts do not always clear- 
ly draw the distinction between the interlocutory 
order taking the bill as confessed and the final de- 
Moreover, since many of the rules 
applicable to the one are also applicable to the 
other, the two may well ke considered, although not 
treated, together.?® 
sions to the contrary,*° a final decree on a bill taken 


Aside from statutory provi- 


swered, on the ground that her testi- 
mony would tend to charge her hus- 
band, for no decree could be made 
against him if his coexecutors es- 
tablished their defense. Sparhawk 
v. Buell, 9 Vt. 41. (5) The princi- 
ple has been extended to the case of 
trustee and cestui que trust, where 
the former made defense and the lat- 
ter suffered a pro confesso. Cherry 
v. Clements, 10 Humphr. (Tenn.) 552. 
(6) It has also been applied to a 
like case of vendor and vendee de- 
fendants. Hennessee vy. Ford, 8 
Humphr. (Tenn.) 499. 

[e] Cross bill_—A cross bill will 
be dismissed where some of the de- 
fendants succeed, although it was 
taken pro confesso as to others, if 
they are all jointly interested. 
Kopper v. Dyer, 59 Vt. 477, 9 A 4, 
59 AmR 742. 

23. Ala.—Ft. Payne Bank v. Ala- 
va Sanitarium, 103 Ala. 358, 15 S 


Md.—Lingan Vv. Henderson, 1 
Bland 236. 

Mich.—Ramsdell vy. Eaton, 12 
Mich. 117. 
aoe I—Millard y. Tripp, 2 R.. I. 
00 C.—State vy. Columbia, 12 S. C. 

Tenn.—Simpson v. Moore, 5 Lea 
372; Phillips vy. Hollister, 2 Coldw. 


269; Smith vy. Cunningham, 2 Tenn. 
Ch: 565. : 

[a] MTllustration. — A note was 
executed forethe purchase price of 
land and signed by three makers. 
In the deed there was a stipulation 
that as to one fourth of the land 
there was to be an abatement of the 
price, if not conveyed by a valid 
deed, the same having been pur- 
chased by the vendor from a minor. 
The note was bought by plaintiff, as 
the bill alleged, with knowledge of 
the stipulation, in the presence of 
the makers, who agreed that the land 
was liable for the note, and that the 
deed retained a lien therefor on its 
face. Against one of defendants 
an order pro confesso was taken; the 
others answered, denied the allega- — 
tions of the bill as to any represen- 
tations, and, upon trial, were dis- 
charged. It was held that their dis- 
charge did not inure to the benefit 
of the one against whom the order 
pro confesso had been taken. Simp- 
son v. Moore, 5 Lea (Tenn.) 372. 

24. Kennedy yv. Hast Union Lum- 
ber, etc., Co., 92 Miss. 405, 46 S 625. 


25. Millard v. Tripp, 2 R. I. 543. 

26. Millard v. Tripp, 2 R. I. 543. 

27. Real Hst. Bank v. Bozeman, 
15 Ark. 316. 


Necessity of 
see supra § 942. 
28. Michigan Ins. 


order pro confesso 


Co. v. Whitte- 
more, 12 Mich. 427. 
29. See supra § 946. 
Fevone See infra § 952 text 


and notes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


eae 
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as confessed is as conclusive as any other decree,?1 
and subject to review, vacation, or correction ac- 
cording to the general rules and by the usual reme- 
dies of motion or petition in the cause,®2 bill of re- 
view,** original bill in the nature of a bill of re- 
The usual rules apply also to 
the correction of a decree pro confesso nune pro 
tune.°° Usually a new statutory remedy to correct 
or vacate a decree pro confesso does not exclude re- 
sort to remedies previously available.?7 

[§ 952] b. On Motion or Petition or Other Proceed- 
The most common 


view,** or appeal.%5 


ings in Cause—(1) In General. 


EQUITY 


applies. 


.- 
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bill taken as confessed is by motion or petition in the 
cause.** Where the decree entered on the confessed 
bill is interlocutory,*® it is- subject to the plenary 
control of the court until final decree.*° 
decree is final, the usual rule that the power of the 
court over it continues until, and only until, the 
end of the term at which it is rendered,‘ or so long 
as the cause is held open for further proceedings,*? 
This rule of course is subject to arbi- 
trary limitation or extension by statute or court 
rule,** an extended and definite period being usually 
given to parties who have not been personally 


Where the 


remedy for the correction of a decree entered on a ! served.t4 The rule is also subject to the qualifica-. 


pete See supra § 947 text and notes 
y . 

32. See infra § 952. 

83. See infra § 962. 

34. See infra § 963. 

‘35. See Appeal and Error § 451. 

36. Gladden v. American Mortg. 
Co., 80 Ala. 270. 

[a] Dlustration.A decree pro 
confesso cannot be amended nunc 
pro tunc by striking out the name of 
a person found liable, merely upon 
the judge’s bench notes or minutes. 
Gladden v. American Mortg. Co., 80 
Ala. 270. 

37. Wellington vy. Heermans, 110 
Ill. 564; Harper v. Mangel, 98 Ill. A. 
526; Kendrick vy. Whitney, 28 Gratt. 
(69 Va.) 646; Gallatin Land, etce., Co. 
v. Davis, 44 W. Va. 109, 28 SE 747. 
And see infra §§ 954, 962. 

88. See infra § 954, 
infra notes 41-46. 


and cases 


ar? See supra § 947 text and note 
40. Blythe v. Hinckley, 84 Fed. 
228; Sawyer v. Edwards, 75 S 338; 


Blythe Co. v. Bankers’ Inv. Co., 147 
Cal. 82, 81 P 281 [app dism 207 U. S. 
580, 28 SCt 257, 52 L. ed. 349];. Yar- 
nell v. Brown, 65 Ill. A. 83 [rev on 
other grounds 170 Ill. 362, 48 NE 
909, 62 AmSR 880]. 

Control over interlocutory decrees 
generally see supra § 873. 

41. U. S.—Sheffield Furnace Co. v. 
Witherow, 149 U. S. 574, 13 SCt 936, 
37 L. ed. 853; Bronson vy. Schulten, 
104 U. S. 410, 26 L. ed. 997; Muller 
vy. Ehlers, 91 U. S. 249, 23 L. ed. 319; 
Dean v. Mason, 20 How. 198, 15 L. 
ed. 876; McMicken y. Perin, 18 How. 
DOT Von dened. 1.50455 US. Bank =v. 
White, 8 Pet262; 08) ved: 938; 
Cameron v. McRoberts, 3 Wheat. 591, 
4 L. ed. 467; Webster v. Oliver Dit- 
son Co., 171 Fed. 895; Western Plec- 
tric Co v. Reedy, 66 Fed. 163; Scho- 
field v. Horse Springs Cattle Co., 65 
Fed. 433; Stuart v. St. Paul, 63 Fed. 
644; Austin v. Riley, 55 Fed. 833; 
Robinson v. Rudkins, 28 Fed. 8; Al- 
len v. Wilson, 21 Fed. 881; Linder v. 
Lewis, 1 Fed. 378; Herbert v. Butler, 
12 F. Cas. No. 6,397, 14 Blatchf. 357; 
Pendleton v. Evans, 19 F. Cas. No. 
10,920, 4 Wash. 336; Scott v. Blaine, 
Dit. Cast-No, 27525," 1k Baldwa 28175 
Stewart v. Smith, 23 F. Cas. No. 
13,436, 2 Cranch 615; Walz v. Brook- 


ville) Nat Bank 29) Fi Cas. No; 
17,137. 
Ala.—New England Mortg. Se- 


eurity Co. v. Davis, 122 Ala. 555, 25 
S 42; Byrd v. McDaniel, 26 Ala. 582; 
Ex p. Gist, 119 Ala. 463, 24 S 8381. 
Ark.—Kizer Lumber Co. vy. Mose- 
ly, 56 Ark. 544, 20 SW 409. 
Fla.—Marks y. Baker, 20 Fla. 920; 
Stribling v. Hart, 20 Fila. 235: 
Ga.—Brown v. Bennett, 55 Ga. 189. 
Ind.—Gullett v. Housh, 5 Blackf. 
Bldg., 


oe 
Ky.—Royalty v. Deposit 


etc., Assoc., 40 SW 455, 19 KyL 282; 


Field v. Ross, 1 T. B. Mon. 133. 
Md.—Oliver v. Palmer, 11 Gill & 
Jone O 2 ee reltZ. Vv.n ereltzZ, 1 Md. ‘Ch. 
455: Burch v. Scott, 1 Bland 112 [rev 
on other grounds 1 Gill & J. 393]. 
Mass.—Thompson vy. Goulding, 5 
Allen 81. 
Mich.—Benedict vy. Auditor-Gen., 


104 Mich. 269, 62 NW 364; Maynard 
v. Pereault, 30 Mich. 160. 

Mo.—Divers v. Marks, 3 Mo. 81. 

N. J.—Williamson v. Sykes, 13 
Ned qs e a. 

N. Y.—Goodhue vy. Churchman, 1 
Barb. Ch. 596; Radley v. Shaver, 1 
Johns. Ch. ‘200. 

Pa.—Bishop’s App., 26 Pa. 470. 

Tenn.—Johnson y. Tomlinson, 13 
Lea 604. 

W. Va.—Richmond v. Richmond, 62 
W. Va. 206, 57 SE 736; Shumate v. 
Crochett, 43 W. Va. 491, 27 SE 240; 
Kelty v. High, 29 W. Va. 381, 1 SE 
561; Gates v. Cragg, 11 W. Va. 300. 

[a] The authority of the federal 
courts (1) to vacate a decree pro 
confesso after the expiration of the 
term at which it is rendered is not 
affected by the state practice. Austin 
Ve Riley, Poor Hed. Soo — (2), sine 
question relates to the power of the 
courts and not the mode of proceed- 
ing.” Bronson vy. Schulten, 104 oc 
ALO; ALTA 262 Ia ed., 99%. 

Power over final decrees generally 
see supra § 874. 

42. Schofield v. Horse Springs 
Cattle Co.,; 65 Fed. 433; Fellows v. 
Hall, 8 F. Cas. No. 4,723, 3 McLean 
487; Larue v. Larue, 3 J. J. Marsh. 
(Ky.) 156; Hews v. Hews, 145 Mich. 
247, 108 NW 694. 

[a] Where the application is 
made in proper time, the court may 
dispose of it after the expiration of 
the period of limitation. Schofield yv. 
Horse Springs Cattle Co., 65 Fed. 
433; Larue v. Larue, 3 J. J. Marsh. 
(Ky.) 156. See Field v. Ross, 1 T. B. 
Mon. (Ky.) 133 (quere where, after 
an absent defendant has petitioned to 
open a decree, and filed his demurrer, 
and this has been overruled, the court 
can give time to file an answer which 
will pot expire until after the period 
limited by statute). 

{b] Modification of order vacating 
decree.—After the entry of a default 
decree of divorce, the court at the 
same term made an order reciting 
that if defendant would appear gen- 
erally, the decree should be set aside. 
Thereafter and during the term, pa- 
pers were served on defendant’s coun- 
sel praying for a modification of the 
order. The application for a modifi- 
cation of the order was heard at the 
next term of court. It was held that 
the court had authority to modify 
the order. Hews v. Hews, 145 Mich. 
247, 108 NW 694. 

43. See statutory provisions; rules 
of court; and: 

U. S.—Dean v. Mason, 20 How. 
LOS ato» a. 6d. 876; McMicken 
v. Perin, 18 How. 507, 15 L. ed. 504; 
U. S. v. Whitmire, 188 Fed. 422, 110 
CCA 222; Webster v. Oliver Ditson 
Co., 171 Fed. 895; Linden v. Lewis, 
1 Fed. 378; Pendleton v. Evans, 19 
F. Cas. No. 10,920, 4 Wash. C. C. 336; 
Stewart v. Smith, 23 F. Cas. No. 
13,486) .2 Cranch.C. C. 615; Walz v. 
Brookville Nat. Bank, 29 F. Cas. No. 
17,137. 

Ala.—Sawyer v. Edwards, 75 S 338; 
New England Mortg. Security Co. v. 
Davis, 122. Ala. 555, 25 S 42. 

Fla.—Knight v. Hodge, 62 Fla. 516, 
56 S 942; Macfarlane v. Dorsey, 49 
Fla. 341, 38 S 512; Horner v. White, 


46 Fla. 479, 35 S. 662; Friedman v. 
Rehm, 43 Fla. 330, 31 S 234; Mann 
v. Jennings, .25. Kila. 730, 6 S W7Ls 
Stribling v. Hart, 20 Fla. 235. 

Ill.— Wellington v. Heermans, 110 
Ill. 564; Collins v. Crotty, 65 Ill. 545; 
Sale v. Fike, 54 Ill. 292; Grubb v. 
Cranes be Hie ib3. 

Mich.—St. Louis Hoop, ete., Co. v. 
Wayne, 155 Mich. 311, 118 NW 989. 

N. J.—Consolidated Electric Stor- 
age Co. v. Atlantic Trust Co., 50 N. 
J. Eq. 93, 24 A 229. 

R. I.—Masterson v. Whipple, 27 R. 
I. 192, 61 A 446. 

Tenn.—Johnson v. Tomlinson, 13 
Lea 604; Cain v. Jennings, 3 Tenn. 
Ch. a31. 

W. Va.—Ferrell v. Camden, 57 W. 
Va. 401, 50 SE 733; Gallatin Land, 
CLG; Cow. Davis: 440 WanViaee LOO meas 
SE 747; Shenandoah Valley Nat. Bank 
v. Shirley, 26 W. Va. 563; Steenrod 
v. Wheeling, etc., R: Co., 25 W. Va. 
133; Dick v. Robinson, 19 W. Va. 
159; Bell v. List, 6 W. Va. 469. 

{a] In federal courts “when the 
bill is taken pro confesso the court 
may proceed to a final decree at any 
time after the expiration of thirty 
days after the entry of the order pro 


confesso, and such decree shall be 
deemed absolute, unless the court 
shall, at the same term, set aside 


the same, or enlarge the time for 
filing the answer.” Equity Rules 
(1912), rule 17 (old rule 19). See 
federal cases supra this note. 

{b] Constitutionality of special 
act.—An act of the legislature was 
held constitutional which authorized 
a court. of equity, upon the appli- 
cation or petition of defendant in a 
certain cause, and “upon the estab- 
lishment of a_ satisfactory prima 
facie case, to open any decree or 
order’ which had been passed against 
him in such cause, to the end that 
he “may account fully, fairly and 
equitably for the estate” which had 
been under his management, and for 
a settlement of which the suit was 
instituted, “provided the said court 
shall be satisfied that justice will be 
promoted by opening such decree or 
order, and provided it be opened upon 
such terms,” as to costs, the nature 
of the defenses to be relied on, the 
taking of testimony, etc., “as to the 
court may seem consistent with 
equity, it being the design of this 
act to remove any legal impediment 
to the granting of such application, 
and to afford the defendant such re- 
dress, upon the principles of justice 
and equity, as he may show him- 
self entitled to, when relieved from 
the operation of any technical or 
rigid rule of law.” Calvert v. Wil- 
liams, 10 Md. 478. 

{c] Necessity of reserving de- 
fendant’s right in decree.—Where a 
statute gives a defendant the right 
to appear and defend after decree, his 
right is not affected by the failure of 
the decree to reserve it. Meriwether 
v. Hite, 2 A. K. Marsh. (Ky.) 181. 

44. U. S.—American Freehold 
Land-Mortg. Co. v. Thomas, 71 Fed. 
782, 18 CCA 327. 

Ala.—Hale v. Kinnaird, 76 S 954; 
Lehman v. Collins, 49 Ala. 127; Hin- 
ton vy. Citizens’ Mut. Ins. Co., 63 Ala. 
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tions engrafted upon the rule applicable to decrees 
generally, by the eases m whieh, for various causes 


and in the mierest of justice, the 


serted the mght to correct or vaeate final decrees 


88; Colomb v. Mobile Branch Bank, 
S$ Ala. 454. 

Ark—Pearson y-. Wance, $5 Ark. 
272. 107 SW 986; Porter v. Hanson, 
36 Ark. 591. 

tii—Harvard First 
v. Page, 257 Dil 472, 100 
Methodist Episcopal Church v. Field, 
li. 112, 25 NE 667; Caswell v. 
Caswell, 120 Dl 377, 11 NE 342; Wel- 
lington vy. Heermans, 110 Tl 564; 
Bruner vy. Batiell, $3 Ul. 317; Martin 
v. Gilmore, 72 Til 1935; Sale v. Fike, 
54 Til 292; Southern Bank v. Hum- 
phreys, 47 Ill. 227; Lyon v. Robbins, 


Kins etc, Co. v. 
280 [aff 220 Dl 452, 


Dunlap v. MclIivoy, 
Mich—Goodell v. Au r 
Mich. 240, 106 NW 830, 114 AmSR 
646: Coffin v. Ontonagon, 140 
220, 103 NW 835; v. Detroit, 
ete. R. Co., 10 Mich. 

Minn. 452. 


Valentine, i19 


48, 23 S 64 
See 5 


Seelye, 54 Mi: 
well, 51 Miss. $$ 
iss. 358. 


iT, 35 A 540; Con- 
toragze Co. v. At- 


lantic Trust Co., 50 N. J. Ea. 93, 24} 
A 229 

N. Y— Gerard v. Gerard, 2 Barb. 
Ch. 73; Evaris v. Becker, $ Paige 
506. 


rsen vy. Whipple, 27 R. 


Tenn— Brown v. Brown. $6 Tenn. 
277. 6 SW 863, 7 SW 640; Anderson 
v. State Bank, 5 Sneed 661; Cain v. 
Jennings, 2 Tenn. Cas. -209; Caim v. 
Jennings, 3 Tenn. Ch. 131. 

Va—Smith vy. Chilton, 77 Va. 535; 
Rootes v- Tompkins, 3 Gratt. (44 Va.) 
$8; Hooe v. Barber, 4 Hen & M. (14 
Wa-) 439. 

W. Va—Johnson v. Ludwick, 58 W. 
Va. 464, 52 SE 489; Buskirk v. Fer-| 
rell, 51 W-. Va. 198, 41 SE 123. 

fa] Am wumknown party 2gainst 
whom an order of publication has 
been taken and published may, under 
Code ec 124 § 14, appear within five | 
years after decree, or within one year | 
after copy of decree shall be served 
upon him, if withim such five-year | 
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v. Ferrell, . 41 SE 123. | 

[b] Actual notice is no bar to a| 

Statutory right to open a decree pro | 

confesso based on constructive serv- 

_— Jacks v. Bridewell, 51 Miss. 
$81. 

[ec] Acknowledgment of service—_ 

| 

) 


In a_suit a 


~ 


nst a resident and non- 
ts, an acknowledg- 
rresidents of legal 
service of the process did not give/| 


the court jurisdiction over them so 
as to entitle it to render personal 


decrees again them, b 


t merely had | 


the effect of service, | 
under Code (1 § 15, and | 
brought the Se within Code (1873) 
© 148 § 27 @ entitled defendants | 


t any time within five years from 

the date of the decree to have the 

auSe reheard; and the fact that such 

acknowledgement of service was 

more than sixty days before the date 
t 


of the decree does not militate 
against the right to have the cause | 
reheard Smith w. Chilton, i7 Va. | 


EQUITY 


eourts have as- 


[d] Necessity of personal appear- 
ance.—A nonresident defendant 
against whom a decree pro confesso 
has been taken on constructive serv- 
ice need not appear personally in the 
eourt room in order to avail himself 
of Hurd Rev. St. (1898) §19, au- 
thorizing a defendant not personally 
served to appear and defend within 
a certain time after decree. Rissman 
v. Wierth, 244 Ill. 95, 91 NE 87. 

fe] Parties substituted after 
death of defendant.—Where all de- 
fendants to a suit appeared and 
answered, and pending submission 
one of them died, the suit being re- 
vived against his widow and heirs 
and personal representatives, the 
suit, as revived, was merely a con- 
tinuation of the original suit, and 
hence Code (1907) §§ 3170-3173, 3175, 
which provide that a decree made 
agaiust a defendant without personal 
service is not absolute for twelve 
months, does not apply, even though 
personal service was not had on the 
substituted defendants. Dickens v. 
Dickens, 174 Ala. 305, 56 S 806. 

[ft] Bights of “representatives” 
of defendant.—Under Comp. L. 
(1887) § 496, in relation to substi- 
tuted service, providing that if a de- 
fendant against whom a decree shall 
have been made on substituted serv- 
ice, or his “representatives,” shall 
afterward appear and petition to be 
heard, petitioner may be admitted to 
answer on certain conditions, the 
grantee of a defendant in a suit to 
quiet title was embraced within the 
word “representatives.” Coffin v. On- 
tonagon, 140 Mich. 420, 103 NW 835. 

{¢] Parties not notified of entry 
of decree.—Under Ch. Code § 19 
(Hurd Rey. St. [1908] ¢ 22), provid- 
ing that one who has not been served 
with summons or by a copy of the 
bill, and who has not received the 
notice required which was sent to 
him by mail in case of publication, 
shall have three years to -petition 
the court to open the decree and 
allow him to defend, anless notified 
in writing of the entry thereof, in 
which case he- must file his petition 
within one year, the notice required 
thereby means something more than 
a letter written by a codefendant in- 
forming him in general terms of the 
result of litigation, of which he has 
received no actual notice until a 
deeree has been entered barring his 
rights. Smith v. Hunter, 241 Ill. 514, 
89 NE 686, 132 AmSR 231. 

{h] The service of copy of the 
decree authorized and directed by 
Milliken & V: Code §§ 5122-5124 need 
not be an official service, but may 
be proved by any competent testi- 
mony. Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

fi] A defendant personally served, 
(1) although joined with others who 
were not, is not entitled to the priv- 
ileges conceded to the latter in the 
matter of opening the decree. Brown 
v. Brown, 86 Tenn. 277, 6 SW 869, 7 
SW 640. (2) Where the bill is taken 
pro confesso as to defendants per- 
sonally served upon their nonappear- 
anee and the time for an appeal by 
them has expired, such defendants 
are precluded from having the de- 
eree reheard on the petition of non- 
resident defendants served only by 
publication and filed as authorized by 
the statute. Guthrie v. Beury, 82 W. 
Va. 443, 96 SE 514. 

[j] After decision on appeal._— 
Where application is made to the 


| chancery court for leave to answer 


and defend after final decree in the 
supreme court, the time within 
which the application is required to 


~ 


pose: 
[§ 952 


after the expiration of the term or its equivalent,*® 
with a decided leaning toward the recognition of 
such power where the deeree is based on a pro con- 
fesso.*® Independently of statute or rule, relief may 


be made by the statute runs from the 
date of the decree in the supreme 
court. Luckett v. White, 10 Gill & 
J. (Md.) 480. Brown v. Brown, 86 
Tenn. 277, 6 SW 869, 7 SW 640. 

{k] War as tolling limitation— 
An application by a nonresident de- 
fendant being a defensive proceed- 
ing, the statute continues to run 
against him, although he was an 
alien enemy and disabled from suing 
during a part of the statutory period. 
Seymour vy. Bailey, 66 Ill. 288. 

[1] Decree on cross bill—Code 
(1907) § 3170, as to decree entered 
against defendant without ‘personal 
service not being absolute for twelve 
months, has no application to de- 
fendant in cross bill who is com- 
plainant in original bill and against 
whom a decree pro confesso is taken 
on default. Hale vy. Kinnaird, (Ala.) 
76 S 954. 

45. See supra § 874. 

46. U. S.—Fellows v. Hall, 8 F. 
Cas. No. 4,722, 3 McLean 281. 


eg eh oe v. Strange, 12 Ala. 
0. 
Fla.—Roebuck vy. Batten, 64 Fla. 


424, 59 S 942; Jett v. Eldridge, 63 
Fla. 442, 59 S 16; Friedman v. Rehm, 
43 Fla. 330, 31 S 234; Macfarlane v. 
Dorsey, 49 Fla. 341, 38 S 512; Strib- 
ling v. Hart, 20 Fla. 235. 

Md.—Perkins v. Peninsula Trust 
Co., 130 Md. 220, 100 A 377; Foxwell 
v. Foxwell, 122 Md. 263, 89 A 494; 
Mallery v. Quinn, 88 Md. 38, 40 A 
1079; Straus vy. Rost, 67 Md. 465, 
10 A 74; Rust v. Lynch, 54 Md. 636; 
Washington City First Nat. Bank v. 
Eccleston, 48 Md. 145; Herbert v-. 
Rowles, 30 Md. 271; Oliver v. Pal- 
mer, 11 Gill & J. 137; Barry v. Barry, 
1 Md. Ch. 20. 

Mich.—Low v. Mills, 61 Mich. 35, 
a NW 877; Russell v. Waite, Walk. 

Miss.—Williams v. Duncan, 44 
Miss. 375. 

- J.—Steinhardt v. Cohen, 86 N. 
J. Eq. 323, 98 A 637; Hudson Trust 
Co. Vv. Boyd, 30. N.2 5.9 220k “2678424. 
715; Boyer v. Boyer, 77 N. J. Eq. 144, 
76 A 309; White v. Smith, 72 N. J. 
Eq. 697, 65 A 1017; Richardson v. 
Richardson, 67 N. J. Eq. 4387, 58 A 
$20; Consolidated Electric Storage 
Co. v. Atlantic Trust Co., 50 N. J. Eq. 
93, 24 A229; Mutual L. Ins. Co. v. 
Sturges, 22 N. J. Eq. 678 [rev on 
otker grounds 33 N. J. Eq. 328]; Day 
v. Allaire, 31 N. J. Eq. 303; Cawley 
v. Leonard, 28 N. J. Eq. 467; Embury 
v- Bergamini, 24 N= Joa. 229- 
Brinkerhoff v. Franklin, 21 N. J. Eq. 
334; Carpenter v. Muchmore, 15 N. J. 
Eq. 123; Miller v. Rushforth, 4 N. J. 
Eq. 174. 

N. Y.—Tripp v. Vincent, 8 Paige 
176; Millspaugh y. McBride, 7 Paige 
509, 34 AmD 360; Beekman vy. Peck, 
3 Johns. Ch. 415. 

Pa.—Saupp v. Streit, 258 Pa. 211, 
101 A 939; Long v. Lemoyne Bor- 
ough, > 222+ Pa.) Stl STL Ae 2h: Pot 
LRANS 474; Johnson v. Royal Ins. 
Co., 218 Pa. 423, 67 A 749; Bishop’s 
App., 26 Pa. 270. , 

Vi.—Hall v. Lamb, 28 Vt. 85. 

Va.—Erwin vy. Vint, 6 Munf. (20 
Va.) 267. 

Wis.—Rogan v. Walker, 1 Wis. 631. 

Eng.—Robson v. Cranwell, Dick. 61, 
21 Reprint 190; Kemp v. Squire, 1 
Ves. 205, 27 Reprint 984. 

[a] Where default is after ap- 

nee.—(1) It has been declared 
that although a decree pro confesso 
may be set aside upon petition or mo- 
tion after enrollment, upon proper 
cause shown, “it is otherwise when 
the bill has been taken as confessed 
after appearance.’ Low v. Mills, 61 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 
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be denied on account of delay in moving therefor,‘? 
especially where relief is sought on the ground of 
t Laches may give rise to 
intendments of fact in favor of the decree.‘ 
fendant may be estopped by failure to observe prac- 
tice rules to protect himself prior to final decree.5° 

Decree by default at hearing. Ordinarily, under 
the English practice, a party, whether plaintiff or 
defendant, who had defaulted at hearing and thus 
suffered his bill to be dismissed 51 or a decree to be 
made absolute against him,®? was relieved upon 
I In the United States the open- 
ing a decree by default at hearing is treated much 
the same as the vacation of a regular deeree pro 


technical irrecularities.*® 


payment of costs. 


confesso.53 
[§ 953] 


made after decision on appeal.5® 


Mich. 35, 41; Maynard v. Pereault, 30 
Mich. 160. (2) It has been intimated 
that a close examination of the Eng- 
lish cases sustains this distinction. 
Stribling ‘y.” Hart;-20''Wia: 235.7% 3) 
But it has been declared that the 
distinction is not recognized by the 
American practice. Stribling v. Hart, 
20 Fla. 235. 
47. U. S.—Doubleday v. Sherman, 
7 *¥F. Cas. No. 4,019, 6 Blatchf. 513. 
Fla.—Turner v. Jones, 67 Fla. 121, 
64 S 502; Prout v. Dade County Se- 
curity Co., 55 Fla. 816, 47 S 12; King 
v. Bell, 54 Fla. 568, 45 S 488; Horner 
v- White, 46 Fla. 479, 35 S 662; Fried- 
man v. Rehm, 43 Fla. 330, 31 S 234. 
Ill. Garrett v. Spang, 208 Ill. A. 
27; Starne v. Farr, 17 Ill. A. 491. 
Md.—Rust v. Lynch,:. 54 Md. 636; 
Barry v. Barry, 1 Md. Ch. 20. 
Mich.—Gould v. Castel, 47 Mich. 
604, 11 NW 1403; Hart v. Lindsay, 


Walk. 72. 

N. J.—Robertson y. Miller, 3 N. J. 
Eq. 451. 

N. Y.—Boyd v. Vanderkemp, 1 


Barb. Ch. 273; Wooster v. Woodhull, 
1s Johns. .Ch. 5393 Lansing, v.),,.Mc- 
Pherson, 3 Johns. Ch. 424; Wooster 
v. Woodhull, 1 Johns. Ch. 539; Yates 
v. Woodruff, 4 Edw. 700. 

Pa.—Verstine v. Yeaney, 210 Pa. 
109, 59 A 689. 

Wis.—Person vy. Merrick, 5 Wis. 
231; Babcock v. Perry, 4 Wis. 31; 
Rogan v. Walker, 1 Wis. 631. 

48. Keil v. West, 21 Fla. 508; Fris- 
bee v. Timanus, 12 Fla. 300; Low v. 
Mills, 61 Mich. 35, 27 NW 877; Long 
v. Long, 59 Mich. 296, 26 NW 520; 
Creveling v. Moore, 39 Mich. 563; 
Martin v. McReynolds, 6 Mich. 70; 
Johnson v. Johnson, Walk. (Mich.) 
309; Embury v. Klemm, 30 N. J. Eq. 
517 [aff 31 N..J. Eq. 797]; Jermain 
v. Langdon, 8 Paige (N. Y.) 41; Mix 
v. Mackie, 2 Edw. (N. Y.) 426. 

49. Clyburn v. Reynolds, 31 S. C. 
91, 9 SE 973. 

50. Grosvenor v. Doyle, 50 Ill. A. 


47. 

[a] Dlustration—Where defend- 
ant neglected te give notice of a mo- 
tion to vacate the pro confesso and 
plaintiff went on and took final de- 
cree, defendant was estopped to have 
the final decree opened. Grosvenor 
v. Doyle, 50 Ill. A. 47. 

51. Carter v. Torrance, 11 Ga. 
654; Terran v. Waite, Dick. 782, 21 
Reprint 475; Kemp v. Squire, Dick. 
131, 21 Reprint 218, 1 Ves. 205, 27 Re- 
print 984; Robson y. Cranwell, Dick. 
61, 21 Reprint 190. 

52. Carter v. Torrance, 11 Ga. 654; 
Cunyngham v. Cunyngham, Ambl. 89, 
27 Reprint 55; Fry v. Prosser, Dick. 
298, 21 Reprint 283. : 

53. Karns v. Imlay Rapid Cyanide 
Process Co., 184 Fed. 479; Carter v. 
Torrance; 11 Ga. 654; Roberts v. Bir- 
gess, 20 N. J. Hq. 139; Gaskill v. 
Sine, 13 N. J. Eq. 130; King v. Mer- 


(2) Jurisdiction. An application to va- 
cate a final decree pro confesso should be made to 
the court which rendered the decree,°* even when 


; EQUITY 


[§ 954] (3) 


De- 
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Application. The application to 


open a final degree pro confesso to let defendant 
in to defend is usually made by petition.®® 
is not an uncommon practice to allow the relief to 
be sought by motion.®? 
a motion is not available °’ it is also held that the 
objection is waived if not raised at the proper 
time,°® and that error in entertaining the motion 
and vacating the decree is harmless where there is 
no equity in the bill.°° Under the liberality indulged 
as to matters concerning the form of an application 
to vacate decrees,*t a motion to open a decree pro 
confesso may be treated as a petition for a rehear- 
ing,®? and the same has been held of an application 


But it 


Even where it is held that 


purporting to be a bill of review or an original 


bill. 


hearing.® 


| A statutory remedy by motion does not nec- 
essarily supersede the remedy by petition for a re- 
The general requisites of the applica- 


tion, as to allegations, are the same as on an appli- 


chants’ Exch. Co., 2 Sandf. (N. Y.) 
693 [aff 5 N. Y. 547]; Winship v. 
Jewett, 1 Barb. Ch. (N. Y.) 173. 
54. Ala.kKeenan v. Strange, 12 
Ala, 290. . 
Miss.—Moody v. McDuff, 58 Miss. 


751; Ingersoll v. Ingersoll, 42 Miss. 
155. 

N. J.—O’Brien v. Hulfish, 22 N. J. 
Eq. 471. 


Tenn.—Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640; Anderson 
v. State Bank, 5 Sneed 661. 

W. Va.—Fulton v. Messenger, 61 
W. Va. 477, 56 SE 830. 

Wis.—Rogan v. Walker, 1 Wis. 631. 

[a] Decree advised by master.— 
Under Ch. Rules, rule 130, an appli- 
cation to open a decree on a bill con- 
fessed may be made to a vice chan- 
cellor, although the decree was ad- 
vised by a master. Moore v. West 
Ridgelawn Cemetery, 88 N. J. Eq. 
528, 102 A 657. 

Jurisdiction of applications to va- 
pate decrees generally see supra § 

55. Ala.—Keenan vy. 12 
Ala. 290. 

Ky.—Broaddus v. Broaddus, 3 Dana 
536. 
Md.—Luckett v. White, 10 Gill & J. 
480. 

Miss.—Moody v. McDuff, 58 Miss. 
751; Ingersoll v. Ingersoll, 42 Miss. 
155. 

N. J.—O’Brien v. Hulfish, 22 N. J. 
Hq. 471. 

Tenn.—Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640. 

Wis.—Rogan v. Walker, 1 Wis. 631. 

{a] After affirmance without prej- 
udice.—A decree may be affirmed 
without prejudice to an application 
to the chancellor to set it aside for 
an evident irregularity which was 
not available on the appeal. O’Brien 
v. Hulfish, 22 N. J. Hq. 471. 

[b] After reversal and remand 
the trial court has jurisdiction of 
an application to vacate a decree pro 


Strange, 


confesso in order to let in a de- 
fense. Keenan v. Strange, 12 Ala. 
290; Broaddus v. Broaddus, 3 Dana 


(Ky.) 536; Moody v. McDuff, 58 Miss. 
751; Ingersoll v. Ingersoll, 42 Miss. 
TBD. 

56. 1I11.—Ronan v. Bluhm, 173 Il. 
277, 50 NE 694; Schneider v. Seibert, 
50 Ill. 284; Norton v. Hixon, 25 Ill. 
439, 79 AmD 338; Dunn v. Keegin, 
4 Ill. 292; Kinney v. Bauer, 6 Ill. A. 


267. 

Ky.—Bleight v. MclIlvoy, 4 T. B. 
Mon. 142. 

Md.—Bull v. Pyle, 41 Md. 419; 


Tabler v. Castle, 12 Md. 144; Burch 
v. Scott, 1 Gill & J. 393; Barry v. 


Barry, 1 Md. Ch. 20. 
Mich.—Benedict v. Auditor Gen., 
104 Mich. ‘269, 62 NW 364; Low v. 


Mills, 61 Mich. 35, 27 NW 877; Mc- 
Donald v. McDonald, 45 Mich. 44, 7 
NW 230; Harris v. Deitrich, 29 Mich. 


366; Hart v. Lindsay, Walk. 72; Rus- 
sell vy. Waite, Walk. 31; Graham vy. 
Elmore, Harr. 265. 

20 


Miss.—McGowan vy. 
Miss. 445. 

N. J.—Brinkerhoff v. Franklin, 21 
N. J. Eq. 334; Carpenter v. Much- 
more, 15 N. J. Eq. 123; Miller v. Hild, 
LEN FS. Bq. 725% 

McPherson, 3 


James, 


N. Y.—Lansing v. 
Johns. Ch. 424; Parker v. Grant, 1 


Johns. Ch. 630; Wooster v. Wood- 
hull, 1 Johns. Ch. 539; Radley v. 
Shaver, 1 Johns. Ch. 200; Yates v. 


Woodruff, 4 Edw. 700; Ray v. Connor, 
3 Edw. 478. 

Wis.—Person vy. Merrick, 5 Wis. 
231: Babcock v. Perry, 4 Wis. 31; Ro- 
gan v. Walker, 1 Wis. 631. 

Eng.—Cunyngham vy. Cunyngham, 
Ambl. 89, 27 Reprint 55; Floyd v. 
Nangle, 3 Atk. 568, 26 Reprint 1127; 
Kemp v. Squire, 1 Ves. 205, 27 Re- 
print 984. 

Mode of application to vacate de- 
cree generally see supra § 876. 

57. U. S.—Sheffield Furnace Co. v. 
Witherow, 149 U. S. 574, 13 SCt 936, 
37 L. ed. 853; French v. Stewart, 22 
Wall. 238, 22 L. ed. 854: Southern 
Pac. R. Co. v. Temple, 59 Fed. 17; 
Ozark Land Co. v. Leonard, 24 Fed. 
660; Andrews v. Denslow, 1 F. Cas. 
No. 372, 14 Blatechf. 182; Fellows v. 
ee 8 F. Cas. No. 4,722, 3 McLean 
pa Se a pee v. Johnson, Walk. 

N. J.—Morris v. Hinchman, 32 N. 
J. Eq. 204; Miller v. Wright, 25 N. J. 
Eq. 340. 

N. Y.—Livingston v. Woolsey, 4 
Johns. Ch. 365; Beekman v. Peck, 3 
Johns. Ch. 415. 
naa Va.—Martin v. Smith, 25 W. Va. 
[a] Where the grounds appear of 
record the decree may be set aside on 
motion. Graham y. Elmore, Harr. 
(Mich.) 265. 

58. Coston v. Dudley, 65 Ga. 252; 
Brown v. Bennett, 55 Ga. 189. 

59. Coston v. Dudley, 65 Ga. 252. 

60. Marks v. Baker, 20 Fla. 920. 

61. See supra § 876. 

62. Kendrick v. Whitney, 28 Gratt. 
(69 Va.) 646. 

[a] Illustration.—Although an 
application to vacate a decree pro 
confesso, if treated as a statutory 
motion, was barred by lapse of time, 
yet, since it contained all the re- 
quisites of a petition for a rehearing, 
it was treated as the latter and re- 
lief was granted accordingly. Kend- 


rick v. Whitney, 28 Gratt. (69 Va.) 
646. 

a Martin v. Smith, 25 W. Va. 
BY9: 

64. Hill v. Bowyer, 18 Gratt. (59 
Va.) 364. 

65. Kendrick v. Whitney, 28 Gratt. 


(69 Va.) 646; Gallatin Land, etc., Co. 
v. Davis, 44 W. Va. 109, 28 SE 74%. 
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eation to open decrees generally.*® 
should show its timeliness, 8? that 


free from fault contributory to the default,®> and 
that he has a meritorious defense.® 
of the application should, of course, be stated,*® and 
prejudice from the decree must appear."? 
the application must be supported by affidavits of 
grounds,’? and the proposed answer should be pro- 


duced for the inspection of the 
with an affidavit showing 


eases, to apply for leave to appear 


in a certain time after decree, have 


as not contemplating filing of an 
application has been granted. 

court rule gives an unconditional 
and defend, the application need 


nied by any showing of the merits.*§ 
where defendant has a statutory right to appear and 
defend, and is not required to file an answer with 


‘his application, yet if he does file 


64 S 502; Burge v. Burge, 88 Ill. 164; 
-Thayer v. Swift, Walk. (Mich.) 384; 
Boyer v. Boyer, 77 N. J. Hq. 144, 76 | 
A 309. 


_(Tenn.) 323. 


shows no merits, it will not be reversible error to 
The petition should be | 


deny the applieation.”* 
signed *S and verified.*® 


[§ 955] (4) Parties. Generally a decree pro con- | & 
fesso will not be set aside on the application of one | tion of the court,°* unless, 
who was not a party to the original proceedings.®° 


66. See supra § 87T. 

Mode of objecting to sufficiency of 
application see infra § 960. 

67. Gillett v. Chicago Title, etc., 
Co., .230 Tl. 373, 82 NE 891 [aff 131 


ill. A. 66]; Anderson vy. State Bank, 
5 Sneed (Tenn.) 661; Cain v. Jen- 
nings, 3 Tenn. Ch. 131 

68. Turner v. Jones, 67 Pla. 121, | 


64 S 502; Burge v. Burge, S88 Ill. 164. 
Excusing defanlt see infra § 958. 
69. Turner v. Jones, 67 Fla. 121, 


Meritorious defense see infra § 9 
70. Wilson v. Waters, 7 cae 
See also supra § ST7T. 
71. Michigan Ins. Co. v. Whitte- 
more,.12 Mich. 427. 

72. Burge v. Burge, 88 Ill. 164; 
Norton v. Hixon, 25 Ill. 439, T9 AmD 
338; Dunn v. Keegin, 4 Ill. 292; 


Alexander 
614. 
73. U. S—Ozark Land Co. v. 


Leonard, 24 Fed. 660. 


Fla.—Roebuck v. Batten, 64 Fla. 
424, 59 S 942. 
Ill.— Burge v. Burge, S88 Ill. 164; 


Schneider v. Seibert, 506 Ill. 2 
ton v. Hixon, 25 Ill. 439, 79 AmD 
338; Dunn v. Keegin, . 295 
rett v. Spang, 208 Ill. A. 27; 
ander v. Alexander, 161 M1. A. 614; 
Colehour v. Bass, 143 Tl. A. 530. 

Mich.—Hews v. Hews, 145 Mich. 
247, 108 NW 694; Hart v. Lindsay, 
Walk. 72; Stockton v. Williams, | 
Harr. 241. 

N. Y¥.—Wells v. Cruger, 5 Paige 
164; Goodhue v. Churchman, 1 Barb. 
Ch. 596. 

Wis.—Babcock v. Perry, 4+ Wis. 

[a] Imposition of conditions ‘in 
lien of answer.—In a proper case 


the court may dispense with the pro- | 


duction of the answer, and impose 
conditions looking to the indemnifi- 
eation of plaintiff in the event that 
the defense should prove groundless 
Wells v. Cruger, 5 Paige (N. Y.) 164. 

On application to open order pro 
confesso see supra § 946. 


Meritorions defense as necessary) 


ground see infra § 959. 

74. Burge v. Burge, SS Ill. 164; 
Norton v. Hixon, 25 Ill. 439, 79 AmD 
338: Thayer v. Swift, Walk. ‘(Mich.) 
384: Boyer v. Boyer, TT N. J. Eq. 144, 


a meritorious defense.‘ 
Statutes reserving the right, in certain classes of 


Where statute or 


vy. Alexander, 161 M1. A. | 
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EQUITY 


A party in contempt will not be let in to defend,®** 
but the contempt may be purged on the application 
to open the decree.s? Under a statute giving the 
right to appear within a certain time, the applica- 
tion may be made by counsel, without the personal 


The application | 
| 

Usually | appearance of the party.’ Where a joint decree 
| 


the applicant is 


The erounds 


pro confesso rendered against several defendants 
and their interests are inseparable or based on a 
common ground, they should unite in a petition to 
set it aside.S+ Where their interests are severable 
the deeree may be opened at the instance of one 
or more alone.*> The same is true where the appli- 
eant has acquired the interests of his eodefendants.*® 

[§ 956] (5) Notice. Generally, notice to the 
adverse party should be given of an application to 
open a decree pro eonfesso,®* especially where it is 
based upon matters not appearing on the face of the 
decree.S§ Sometimes notice is required by statute 
or rule of court.S° No notice is necessary where 
defendant has an absoijute statutory right to appear 
and defend.°° 

[§ 957] (6) Grounds—(a) In General. Wheth- 
er or not, upon a timely application,®? a decree en- 
tered upon a bill taken as confessed should be set 
aside, is largely a matter within the sound discre- 
of course, an absolute 
right to appear and answer is conferred by stat- 


eourt,’S together 


and defend with- 
been construed 
answer until the 


right to appear 


not be accompa- 
But even 


an answer which 


A 309; Carpenter v. Muchmore, 15] ply with the directions of the decree 


J. Eq. 123; Disbrow yv. Johnson, | at once, and to answer for his con- 
18 N. J. Eq. 36; Mowry v. Hill, 11|tempt as the court should direct, he 
Wis. 146. See also supra § 946. was heard on application to open the 
| 75. Buck vy. Beekly, 45 Ill. 100; | decree and to be let in to answer 
| Brow n v. Brown, 86 Tenn. 277, 6 SW|on the Eronas of surprise. Freese 
i$69, 7 SW 640; Metcalf v. anders, | v. Swayze, 26 N. J. Eq. 437. 
| 3 Rant. (Tenn.) 35. 83. Rissman y. Wierth, 244 Il. 

76. Porter v. Hanson, 36 Ark. 591; | 95, 91 NE 87. 


ers v. Becker, 8 Paige (N. Y.) 84 Davis v. Bentley, 2 Dana 
| 5 ne (Ky:) 247; Bradley v. Catlet, 7 3. I. 
| °F. Porter v. Hanson, 36 Ark. 591. Maveh. (Ky.) 121; ey aes v. Mellvoy, 
| 78 Johnson y. Johnson, Walk./}4 T. B. Mon. (Ky -) ae ee Vv. 
| (Mich.) 309. Mellvoy, 3 Litt. (Ky.) 26 


fa] Sufficiency of signature. 85. Mansfield v. Woneland’ 46 Ill. 
Where the petition was not signed | 359; Russell v. Waite, Walk. (Mich.) 
| by the petitioner, but was verified by } 31; Moody v. McDuff, 58 Miss. 751. 
an affidavit signed by him which 86. Bleight vy. Mclilvoy, 4 T. B. 
| stated that he had read it, and knew} Mon. (Ky.) 142. 
the contents of it, and that it was 87. Axtell v. Pulsiger, 155 Ill. 141, 
true, it was held to be a sufficient | 39 NE 615; Bruen vy. Bruen, 43 Ill. 
signature of the petition. Johnson v. | 408; Brown v. Brown, 86 Tenn. 277, 
Johnson, Walk. (Mich.) 309. 6 SW 8698, 7 SW 640; Morrison v. 


79. Kinney v. Bauer, 6 Ill. A. 267; } Leach, 55 W. Va. 126, 47 SE 237. 
- Bowie, 65 Md. 350, 4 A 295; 88. Bowman y. Bowman, 64 IIl. 
80. Wellington wv. Heermans, 110 89. See statutory provisions; 
Tll. 564; Hall v. Davis, 44 Tl. 494.) rules of court; and Goodhue vy. 
See Brinkerhoff v. Franklin, 21 N. J.| Churchman, 1 Barb. Ch. (N. Y.) 596: 
Eq. 334 (where a decree pro con-| Saunders v. Griggs, 81 Va. 506; Coff- 


fesso was opened after enrollment, 
and the petitioner who was not a | 263; Moore v. Davis, 70 W. Va. 547, 
party to the original proceeding was |SE 670; Morrison v. Leach, 55 Ww. 
allowed to come in and file an an-j| Va 126, 47 SE 237; 
Crockett, 43 W. Va. 491, 27 SE 240; 
Dick vy. Robinson, 19 W. Va. 159. 
$0. Coffin v. Ohtonagon, 140 Mich. 
420, 108 NW 835. 
91. See supra § 951. 


man v. Sangston, 21 Gratt. (62 aa 


swer, it appearing that the decree de- 
prived him of an interest in prop- 
erty without any opportunity of be- 
ing heard and, moreover, his right 
j in the subject matter of the suit be- 
ing acquired after its commencement, 92. S.—French vy. Hay, 22 Wall. 
and he being entitled by statute to | 238, 22 ed. 854; Dean v. Mason, 20 
be made a party). How. 198, 15 L. ed. 876. 

On application to. open order pro Fla.—Sutton v. Zewadski, 70 Fla. 
|confesso see supra § 946. 379, 70 SE 433; Turner v. Jones, 67 
1. Rishts of parties not personally Fla. 121, 64 S 502; Prout y. Dade 
served see supra § 952. County Security Co., 55-Pia. 816, 47 
| Rights of strangers on opening S 12. 
decree see infra 960 text and notes Ill.—Smith vy. Brittenham, 88 TI. 


Belt v 
Ea v. Pyle, 41 Md. 419. 75. 


67-71. 291; Powell v. Clement, 78 Ill. 20; 

81. Freese v. Swayze, 26 N. J. Eq.| Collins v. Crotty, 65 Till 545: 
437. Schneider v. Seibert, 50 Ill. 284; Nor- 
* ga. Freese v. Swayze, 26 N. J. Eq.| ton v. Hixon, 25 Ill. 439, 79 AmD 
437. 338; Grubb v. Crane, 5 Ill. 153; Dunn 


fa] Tilustration—Where the con-| v. 
penont consisted in the failure to per- 
form a final decree for the payment 
/of money, and defendant appeared 
| before the court on an order to show 
eause why an attachment for con- Ky.—Edrington v. Harper, 5 J. J. 
|}tempt should not be issued against | Marsh. 293; Smith v. Walton, 3 Bibb 
him, declaring his readiness to com-!152. 


Keegin, 4 Ill. 292; Prevenas v. 
Kalodimos Bros. Ice Cream, ete., Co., 
205 Til. A. 490; Alexander y. Alex- 
ander, 161 Ill. A. 614; Starne v. Farr, 
£7 it AS 49)" 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Shumate v..- 


4 
, 


ial . 
~ § 957] st 


ute.*8 
readily be given.** 


the merits.?° 


Md.—Mallery v. Quinn, 88 Md. 38, 
40 A 1079; Straus v. Rost, 67 Md. 
465, 10 A 74; Washington City First 
Nat. Bank v. Eccleston, 48 Md. 145; 
Burch v. Scott, 1 Gill & J. 393. 

Mich:—Benktdict W, Auditor-Gen,, 
104 Mich. 269, 62 NW 364; Low v. 
Mills, 61 Mich. 35, 27 NW _ 877; 
Brewer v-. Dodge, 28 Mich. 359; Rus- 
sell v. Waite, Walk. 31. 

_Miss.—Grand Lodge, etc. v. Yel- 
vington, 111 Miss. 352, 71 S 576; 
Field v. Junkin, 99 Miss. 834, 56 S 
172; Pittman v. McClellan, 55 Miss. 
299; Williams y. Duncan, 44 Miss. 
anes McGowan vy. James, 20 Miss. 


N. J.—Sandford v. Wellborn, 85 
N. J. Eq. 577, 96 A 1018; Williams 
v. Lowe, 79 N. J. Eq. 173, 81 A 760; 
Boynton v. Sandford, 28 N. J. Kg. 
184 [aff 28 N. J. Eq. 592]; Marsh v. 
Lasher, 13 N. J. Eq. 253; Robertson 
v. Miller, 3 N. J. Eq. 451. 

N. Y.—Beekman y. Peck, 3 Johns. 
Ch. 415; Parker v. Grant, 1 Johns. 
Ch. 630; Wooster v. Woodhull, 1 
Johns. Ch. 539. 
yas Fee v. Farrell, 44 Pa. Super. 

Tenn.—Chandler v. Jobe, 5 Lea 591. 

Vt.—Hall v. Lamb, 28 Vt. 85. 

Va.—Erwin v. Vint, 6 Munf. (20 
Va.) 267. 

W. Va.—Richmond vy. Richmond 


62 Va. 206, 57 SE 736; Mathews v. 
Tyree, 53 W. Va. 298, 44 SE 526; 
Parkersburg Nat. Bank v. Neal, 28 
W. Va. 744. 

Wis.—Rogan v. Walker, 1 Wis. 


631. 

Review of exercise of discretion 
see Appeal and Error § 2825. 

93. See statutory provisions; and 
Porter v. Hanson, 36 Ark. 591; Har- 
vard First Cong. Church vy. Page, 257 
Tll. 472, 100 NE 975; Methodist Epis- 
copal Church Trustees v. Field, 135 
Ill. 112, 25 NE 667. And see supra 
§ 952 text and notes 438, 44. 

94. Hart Vv. Lindsay, Walk. 
(Mich.) 72; Carpenter v. Muchmore, 
15 N. J. Eq. 123; Robertson v. Miller, 
3 N. J. Eq. 451; Baxter v. Lansing, 
TWaPaize” CN Y.)s -3b2%e0 ROZAN: iv. 
Walker, 1 Wis. 631. 

[a] Willful neglect to answer.— 
(1) Where a party deliberately neg- 
lects to answer after due service of 
process and ample opportunity, and 
makes no attempt to do so before 
the final decree, it will not be set 
aside to enable him to answer. Fris- 
bee v. Timanus, 12 Fla. 300; Smith v. 


Brittenham, 88 Ill. 291; Burge v. 
Burge, 88 Ill. 164; Starne v. Farr, 
17 Tll. A. 491; Freese v. Swayze, 


26 N. J. Eq. 437. (2) His applica- 
tion under such circumstances “is 
addressed to the extreme favor of 
the court, and cannot be successful 
unless it rests on the_ clearest 
equity.” Boynton v. Sandford, 28 
N. J. Hq. 184 [aff 28 N. J. Eq. 592]. 

{b] Preponderance of evidence 
against answer.—A final decree will 
not be opened to let in a defense 
where, from the affidavits submitted, 
it appears that the evidence to sus- 
tain such defense would be insuffi- 
cient to overcome that on which the 
decree was founded. Morris v. Hinch- 
man, 32 N. J. Eq. 204; Ferussac v. 
Thorn, 1 Barb. (N. Y.) 42. 

95. Macfarlane v. Dorsey, 49 Fla. 
341, 38 S 512; Friedman v. Rehm, 43 
Fla. 330,_31 S 234; Stribling v. Hart, 
20 Fla. 235; Rust v. Lynch, 54 Md. 
636; ‘Low v. Mills, 61 Mich. 35, 27 


The application will be serutinized more 
closely than an application to vacate an order pro 
confesso before final decree, and relief will not as 
The discretion to be exercised 
is regulated by law and precedent, 
controlled by a mere desire to let in a defense upon 
Usually the decree will not be vacated 
without cause,®* which involves an excuse for the 
default ®’ and injury to the applicant,®* which lat- 


EQUITY 


and is not to be 


NW 877. 
96. U. S.—Farmers’ L. & T. Co. v. 


| Rockaway Valley R. Co., 69 Fed: 9; 


Day v. Phelps, 7 F. Cas. No. 3,689 
[rev on other grounds 22 Wall. 60, 
22 L. ed. 764] 

Ala.—Hinton y. Citizens’ Mut. Ins. 
Co., 63 Ala. 488; Roebuck v. Batten, 
64 Fla. 424, 59 S 942; Friedman v. 
Rehm, 43 Fla. 330, 31 S 234; Stribling 
Vv. Mart; 20. Pla.2235. 


Ill—Smith y. Brittenham, 88 Ill. 
291. 

Md.—Foxwell v. Foxwell, 122 Md. 
263, 89 A 494; Bailey v. Jones, 107 
Md. 405, 68 A 881; Rust v. Lynch, 
54 Md. 636. 

Mich.—Michigan Ins. Co. Vv. 
Whittemore, 12 Mich. 427; Graham 


v. Elmore, Harr. 265; Hart v. Lind- 


say, Walk. -72; Russell v. Waite, 
Walk. 31. 

N. J.—Robertson v. Miller, 3 N. J. 
Eq. 451. 

N. Y.—Jermain y. Langdon, 8 
Paige 41. 

Rees rain v. Farrell, 44 Pa. Super. 
355. 

Tenn.—Bashaw v. Temple, 115 
Tenn. 596, 91 SW 202; Wilson v. 
Waters, 7 Coldw. 323. 


W. Va.—Wilson v. Kennedy, 63 W. 
Va. 1, 59 SE 736; Richmond vy. Rich- 
mond, 62 W. Va. 206, 57 SE 736; 
Mathews v. Tyree, 53 W. Va. 298, 44 
SE 526; Post v. Carr, 42 W. Va. 72, 
24 SE 583. 


{a] In the federal courts the de- 
cree may be vacated “for cause 
shown.” Equity Rules (1912), rule 
1 


97. See infra § 958, 


98. Sheffield Furnace Co. v. With- 
erow, 149 U. S. 574, 13 SCt 936, 37 
L. ed. 853; Andrews v- Denslow, 1 


F. Cas. No. 372, 14 Blatchf. 182; Em- 
bury v. Bergamini, 24 N. J. Eq. 227. 
{a] Mlustrations. — (1) A de- 
fendant who has contracted with 
plaintiff to give a mechanic’s lien on 
a certain lot of ground cannot have 
a decree pro confesso, foreclosing 
the same, set aside on the ground 
that the lot is the absolute property 
of a third person. Sheffield Furnace 
Co. v. Witherow, 149 U. S. 574, 123 
SCt 936, 37 L. ed. 853. (2) The de- 
cree will not be opened in order to 
permit defendant to show that he is 
not personally liable in the suit 
where no personal liability is fixed 
upon him by the decree. Embury v. 
Bergamini, 24 N. J. Eq. 227. 

99. See infra § 959. \ 

1. Harrison v. Morton, 87 Md. 
671, 40 A 897; Low v. Mills, 61 Mich. 
35, 27 NW 877; Gould v. Castel, 47 
Mich. 604, 11 NW 403; Creveling v. 
Moore, 39 Mich. 563; Johnson v. 
Johnson, Walk. (Mich.) 309; South- 
ern Steam Packet Co. v. Roger, 15 
SaiG)) hg. #48 Caine ve Jennings 72 
Tenn. Cas. 209. 

[a] Irregularities in service of 
process (1) will not necessarily re- 
quire the vacation of the decree, 
where the service is sufficient to give 
defendant notice. Low ,v. Mills, 61 
Mich. 35, 27 NW 877; Gould v. Castel, 
47 Mich. 604, 11 NW 403; Creveling 
v. Moore, 39 Mich. 563; Cain v. Jen- 
nings, 2 Tenn. Cas. 209. (2) "Where 
there has been irregularity in the 
service which would tend to excuse 
defendant’s failure to appear, the 
court may in its discretion vacate 
the decree on payment of costs.. 
Southern Steam Packet Co. v. Roger, 
15 S. C. Eq. 48. 
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ter involves a meritorious defense of which he will 
be deprived if the decree is not opened.*? 
error or irregularity in the proceedings is not neces— 
sarily ground for the vacation of the decree.t Stat- 
utes may of course authorize reversal on motion or 
petition for error, thus instituting a procedure in 
the nature of an appeal.? 
special statute, error or irregularity may be of such 
character as to justify the opening of the decree.* 


Mere- 


And, independently of 


2. See statutory provisions; and 
Shipman vy. Fletcher, 91 Va. 473, 22 
SE 458; Saunders v. Griggs, 81 Va. 
506; Battaile vy. Maryland Hospital 
for Insane, 76 Va. 63; Richmond v. 
Richmond, 62 W. Va. 206, 57 SB. 
736; Rader vy. Adamson, 37 W. Va. 
582, 16 SE 808; Watson v. Wigginton, 
28 W. Va. 533; Handy v. Scott, 26 
WV. Va. 710; McKinney v. Hammett, 
26 W. Va. 628; Martin v. Smith, 25 
Wii Van coos ELixt Vv. HEAL Xye ZO va 
481; .Steenrod y. Wheeling, ete, R. 


Co. 25) Wie Vide al Boi UROL ES EL wane 
Stephens, 21 W. Va. 316; Hunter v. 
Kennedy, 20 W. Va. 343; Dick v. 
Robinson, 19 W. Va. 159; Gates v. 
Cragg, 11 W. Va. 3800; Bell v. List, 
6 W. Va. 469; Meadows v. Justice, 
6 W. Va. 198; Baker v. Western 


Min., etc., Co., 6 W. Va. 196. 

{a] Lack of proper parties, not 
appearing of record at time of de- 
cree, is not afterward available on a 
motion under the statute to reverse 
the decree. Fulton v. Messenger, 61 
W. Va. 477, 56 SE 830. 

[b] Insufficiency of evidence.— 
“Whether ... resort can be had to 
the evidence, or to the record for dis- 
closure of lack of evidence ... de- 
pends upon the distinction between 
rights arising out of distinct and. 
positive allegations undenied and re- 
quiring no proof, and those depend- 
ent upon allegations showing right 
but failing, by_ reason of their gen- 
erality and indefiniteness, to define 
the extent or limits thereof. In the 
former class of cases, the implied 
admission arising out of the default 
is conclusive, needs no proof and 
cannot be impeached by any sort of 
appellate procedure. To get rid of 
it, resort must be had to a bill of 
review or a bill to set it aside... . 
But the defendant in a bill taken for 
confessed is not precluded from _ con- 
testing the sufficiency of the bfll or 
from insisting that the averments 
contained in it do not justify the 
decree. Since, with the aid or 
addition of proof, there may be a 
decree on a bill taken as confessed, 
so defective in its allegations that a 
decree cannot be predicted on them 
alone ... and the evidence in a 
chancery cause becomes part of the 
record, no reason is perceived why a 
decree so entered may not be im- 
peached for want of such proof as 
is necessary, by a motion under sec. 
5 of ch. 154 of the Code, a proceed- 
ing for review aS upon an appeal. 
However, it is unnecessary to say 
whether the evidence or lack of evi- 
dence can be resorted to upon such 
a motion as we have under considera- 
tion, and the question is left open.’ 
Armstrong v. Painter, 75 W. Va. 393, 
400, 88 SH 1027. 

§ mouet on application see 

3. U. S.—Blythe v. Hinckley, 84 
Fed. 228; Southern Pac. R. Co. v- 
Temple, 59° Hed: 17. 

Fla.—Turner v. Jones, 67 Fla. 121, 
64 S 502. 


infra 


Sind oe v. Haungs, 113 Ill. A. 
Miss.—Williams v. Duncan, 44 
Miss. 375. 


N. J.—O’Brien v. Hulfish, 22 N. J. 
Eq. 471. 

N. Y.—Hart v. Small, 4 Paige 551; 
Peaneeon v. Woolsey, 4 Johns. Ch. 
365. 

{a] The rule as to presumptions 
in favor of the validity and regu- 
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But the decree will not be opened on account of de- 
fects cured by the statute of jeofails,t nor for ir- 
regularities which could have been corrected if de- 
fendant had exercised due diligence to protect his 
rights,> although it has been held that such neglect 
will not preclude the right to relief where the ad- 
verse party will not be injured by the opening of 
Even substantial grounds for the va- 
cation of the decree may be waived by acquiescence 
In some instances the defect com- 
plained of may be cured by the application itself.® 
The decree will be vacated where it rests upon an 
order pro confesso entered after amendment of the 
bill without required notice,? or where the bill is 
amended without notice after an order pro con- 


the decree.® 


in the decree.” 


fesso and no new pro confesso is 


larity of proceedings had _ before 
judgment or decree is applicable only 
in cases of collateral attack, and 
cannot be invoked to cure defects in 
the service of process, upon an ap- 
plication, in the same suit, to set 
aside a default decree, in order to 
permit a defense upon the merits. 
Blythe v. Hinckley, 84 Fed. 228. 

[b] Insufficient service.—W here 
the service of process is fatally de- 
fective a decree pro confesso founded 
thereon will be vacated. Welch v. 
Welch, 16 Ark. 527; Benedict v. Audi- 
tor-Gen., 104 Mich. 269, 62 NW 364; 
Evarts v. Becker, 8 Paige (N. Y.) 
506; Trip v. Vincent, 8 Paige (N. Y.) 


176; Hawkins v. Brown, (R. I.) 68 
A 474. : 
“[{e] BPrematurity in entry of de- 


cree.—Decree pro confesso, without 


affording defendant the time to an-|]. 


Sswer to which he is entitled, will 
justify the court in opening the de- 


cree. Fellows v. Hall, 8 F. Cas. 
No. 4,723, 3 McLean 487; Fellows 
v. Hall, 8 F. Cas. No. 4,722,: 3 Me- 


Lean 281; O’Brien v. Hulfish,. 22 N. J. 
Hq. 471. 

{d] Failure to serve rule to an- 
swer, (1) where defendant is en- 
titled to such service, iS ground for 
vacation of the decree. Livingston 
V.., Woolsey, 4° Johns. Ch. ' CN.) Yi.) 
365. (2) Necessity of rule to an- 
Swer see supra § 941. 

[e] Lack of notice of interlocu- 
tory proceedings (1) where defend- 
ant is entitled thereto may con- 
stitute ground for the vacation of 
the decree. Williams v. Duncan, 44 
Miss. 375; McGowan v. James, 20 
Miss. 445. (2) Necessity of notice 
See supra § 943 text and notes 22-24. 

[f] Gack of notice of final hear- 
(1) where defendant is entitled 
thereto, is ground for the vacation 
of the decree. Southern Pac. R. Co. 
v. Temple, 59 Fed. 17; Martin v. Mc- 
Reynolds, 6 Mich. 70; Hart v. Small, 
4 Paige (N. Y.) 551; Mix v. Mackie, 
2 Edw. (N. Y.) 426. (2) Necessity 
of notice see supra § 947 text and 
notes 54-70. 

{g] Proceeding against a resident 
as an absentee is such an irregu- 
larity as to warrant the court in set- 
ting aside a decree pro confesso 
against him for nonappearance, where 
he makes a seasonable application, 
hina v. Langdon, 8 Paige (N. Y.) 

4 Linder v. Lewis, 1 Fed. 378. 

[a] MDlustration.—Where  defend- 
ant appeared in the cause but put 
in no answer, and was duly noti- 
fied of all the proceedings, it was 
held that the failure to enter a for- 
mal order that the bill be taken pro 
confesso, as required by a rule of 
court, was not such an irregularity 
as to authorize the court to set aside 
the final decree pro confesso in view 
of Rev. St. § 954, providing that 
judgments and other proceedings in 
civil causes shall not be quashed for 
any defect or want of form. Linder 


EQUITY 


ment./? 


[§ 958] (b) 


taken,!® but not for relief.’® 
v. Lewis, 1 Fed. 378. 

5. Fla.—Turner v. Jones, 67 Fla. 
121, 64 S 502; Prout v. Dade County 
Security Co., 55 Fla. 816, 47 S 12; 
Stribling v. Hart, 20 Fla. 235. 

Tll.— Weaver v. Chicago Title, etc., 
Cowl 13" GLIA. 66: jPatt, 280 RISES 135 
82 NE 891]. 

Md.—Bailey v. Jones, 107 Md. 405, 
68 A 881; Rust v. Lynch, 54 Md. 
636. See also Bailey v. Jones, 107 
Md. 405, 68 A 881 (refusing to re- 
verse on appeal, but adverting to the 
rule as to vacation on motion). 

Mich.—Low v. Mills, 61 Mich. 35, 
27 NW 877; Gould v. Castel, 47 Mich. 
604, 11 NW 403; Creveling v. Moore, 
39 Mich. 563; Hart v. Lindsay, Walk. 
72. 

Tenn.—Cain y. Jennings, 3 Tenn. 
Christ. 

{a] Tllustration.—A _ petition to 
set aside a decree in order that a 
cross bill setting up a discharge in 
bankruptey might be interposed was 
properly denied where it appeared 
that the petitioner knew that he was 
a party defendant to the cause in 
which the decree was rendered and 


designediy refrained from the ré- 
taining of counsel. Weaver y. Chi- 
cago Title, etc., (Cog 7131 Tl. +A, 766 


[aff 230 111. 373,.82 NE 891}. 

{b] Irregularities in subpocena.— 
Where defendant has knowledge of 
defects in the subpoena, and takes no 
steps to have them corrected, the 
subpoena being sufficient to give him 
notice, he cannot thereafter urge 
such defects as grounds for the va- 
cation of the decree. Low v. Mills, 
61 Mich. 35, 27 NW 877; Creveling 
v. Moore, 39 Mich. 563. 4 

Excusing default see infra § 958. 


6. Field v. Junkin, 99 Miss. 834, 
56 S 172. 

7 Hall v.’Urquhart, 11 N. J. Eq. 
318. ; 

{a] Consent to sale under the de- 
cree waives the right to have it 
opened. Hall vy. Urquhart, 11 N. J. 
Eq. 318. 

8 Volkhart v. Volkhart, How. 
N. P. (Mich.) 268. 

[a] Mlustration. — Where the 


court’s jurisdiction depends upon the 
residence of the parties, a decree 
granted when the bill is silent as to 
residence, and defendant fails to ap- 
pear, is not void when it appears 
by deferidant’s petition to vacate the 
decree that the residence in fact was 
such as the law required. Volkhart 
vy. Volkhart, How. N. P. (Mich.) 268. 

9 Jett v. Eldridge, 63 Fla. 442, 
59 S 16; Harris v. Deitrich, 29 Mich. 
366. 

Necessity of notice of amendment 
see supra § 939 text and notes 15-25. 

10. Blythe v. Hinckley, 84 Fed. 
228; Turner v. Jones, 67 Fila. 121, 64 
S 502; Roebuck v. Batten, 64 Fla, 
424, 59 S 942. 

Amendment as vacating order pro 
confesso see supra § 946 text and 
notes 7-13. 


11. Sheffield Furnace Co. v. With- 


*s ts ae 


o 


86 957-958 


where plaintiff fails to comply with conditions es- 
sential to entitle him to the benefit of his amend- 
ment,!! especially where he withdraws the amend- 


Excuse for Default. Generally, in 


order to open a final decree pro confesso, defendant 
must show some reasonable excuse for his default.** 
Delay in filing the application 4 will militate against 
the exeuse,!® especially where during the delay con- 
ditions have intervened under which plaintiff’s claim 
-would be jeopardized if the decree is vpened.'* Con- 
versely, where the application is made promptly the 
court will give the applicant the advantage of any 
reasonable indulgence.’ 
mistake afford proper, and are the usual, grounds 
Mere forgetfulness is not a sufficient 


Surprise, accident, and 


149, Wi S574, 184SCt-986,3% 
. oo. 

Sheffield Furnace Co. v. With- 
149 U. S: 574, 13 -SCt 936, 37 
e " ‘Ala.—Read v. Walker, 18 Ala. 


Fla.—Sutton vy. Zewadski, 70 Fla. 
379, 70 S 433; Turner v.. Jones, 67 
Fla. 121, 64 S 502; Roebuck ‘v. Bat- 
ten, 64 Fla. 424, 59 S 942; Prout v. 
Dade County Security Co. 55 Fla. 
816, 47°S 12; King v.- Bell, 54° Flat 
568, 45 S 488; Macfarlane vy. Dorsey, 
49 Fla. 341, 38 S 512; Friedman vy. 
Rehm, 43 Fla. 330, 31 S 234; Keil v. 
West, 21 Fla. 508; Stribling v. Hart, 
20 Fla. 235; Frisbee v. Timanus, 12 
Fla. 300. 

ill.—Burge v. Burge, 88 Ill. 164; 
Dunn v. Keegin, 4 Ill. 292; Colehour 
v. Bass, 143 Ill. A. 530. 

N. J.—Gabriel v. Gabriel, 86 N. J. 
Eq. 6, 97 A 495; Emery v. Downing, 
13 N: 5. Hig. 59s) Miller” vy. Hild, 11 
N. J. Eq.e 25. 

Bb Y.—Townsend v. how, 4 Edw. 

Oh.—Wayne v. Washington Mut. 
Ins. Co., 1 Oh. Dec. (Reprint) 181, 3 
WestLJ 305. 

Pa.—Verstine v. Yeaney, 
109, 59 A 689. 

Porto Rico.—Blanco y. Fernandez, 
5 Porto Rico Fed. 441. 

Tenn.—Campbell v.. Atwood, (Ch. 
A.) 47 SW 168; Cook v. Dews, 2 
Tenn. Ch. 496. 

Va.—Hill v. Bowyer, 18 Gratt. (59 
Va.) 364. 

W. Va.—Wilson v. Kennedy, 63 W. 
Va. 1, 59 SE 736; Mathews v. Tyree, 
53 W. Va. 298, 44 SEH 526; Post v. 
Carr, 42 W. Va. 72, 24 SE 583. 

OP i a v. Perry, 4 Wis. 
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Peis See supra § 952 text and notes 

15. Barry v. Barry, 1 Md. Ch. 20; 
Day v. Allaire, 31 N. J. Eq. 303; Rob- 
ertson ‘v. Miller, 3°N. J.- Eq. 451% 
Lansing v. McPherson, 3 Johns. Ch. 
(N. Y.) 424; Wooster v. Woodhull, 
1 Johns: Ch.’ (NE Y:) 539% 

16. Robertson v. Miller, 3 N. J. 
Eq. 451; Wooster v. Woodhull, 1 
Johns. Ch. (N. Y.) 539. 

{a] Loss of evidence.—(1) Where 
plaintiff's books from which his ac- 
count was stated were lost pending 
long delay by defendant in making 
his application, the application was 
denied. Robertson y. Miller, 3. N. J. 
Bq. 451. (2) After the death of 
witnesses, a very strong case of dili- 
gence is required. Wooster v. Wood- 
hull, 1 Johns. Ch. (N. Y.) 539. 

aches in application see supra 
§ 952 text and notes 47-49. 


17. Emery v. Downing, 13 N. J. 
Eq. 59. 

1s. Ala.—Keenan v. Strange, 12 
Ala. 290. 


Fla.—Roebuck v. Batten, 64 Fla. 
424, 59 S 942; Friedman vy. Rehm, 43 
Fla. 330, 31 S 234; Stribling v. Hart, 
20 Fla. 235. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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excuse.*® The same has been held of defendant’s 
ignorance of court procedure,?° of the neglect of 
an agent,”* and of the applicant’s poverty.2?  Reli- 
ance on plaintiff’s assurances may constitute an ex- 
cuse,** but verbal stipulations in this connection 


are looked upon with disfavor.?4 


Acts or omissions of counsel.2® A decree pro con- 
fesso may be opened and defendant may be let in 
to defend, where his default was due to the neg- 
lect of his counsel,?* but such an excuse is not fa- 
vored.*? Similarly, mistakes of counsel may excuse 
the default,?® but such an excuse is not favored.2? 
Acts of counsel which do not prejudice defendant’s 


Ga.—Carter y. 11 5 
604, : Ga 
y.—Royalty v. Deposit Bldg., etc., 
Co., 40 SW 455, 19 KyL 282." 
Md.—Mallery v. Quinn, 88 Md. 38, 
40 A 1079; Herbert v. Rowles, 30 Md. 
271; Tabler v. Castle, 12 Md. 144; 
Barry v. Barry, 1 Md. Ch. 20; Oliver 
v. Palmer, 11 Gill & J. 137. 
Mich.—Russell v. Waite, Walk. 31; 
Graham v. Elmore, Harr. 265. 
Miss.—Williams v. Duncan, 44 
Miss. 375. 
N. J.—Boyer v. Boyer, 77 N. J. Eq. 
144, 76 A 309; White v. Smith, 72 
N. J. Eq. 697, 65 A 1017; Day v. Al- 
laine, 31 N. J. Eq. 303; Vaw Deventer 
v. Stiger, 25 N. J. Eq. 224; Embury v. 
Bergamini, 24. N. J. Eq...227; Car- 
penter v. Muchmore, 15 N. J. Eq. 
eee? Emery v. Downing, 13 N. J. Eq. 


Torrance, 


N. Y.—Millspaugh v. McBride, 7 
Paige 509, 34 AmD 3860; Beekman v. 
Peck, 3 Johns. Ch. 415. 

Vt.—Hall v. Lamb, 28 Vt. 85. 

Va.—Hill v. Bowyer, 18 Gratt. (59 
Va.) 364; Erwin v. Vint, 6 Munf. (20 
Vas) 26K. 

W. Va.—Wilson v. Kennedy, 63 
W. Va. 1, 59 SE 736. 

Wis.—Rogan v. Walker, 1 Wis. 631. 

Eng.—Robson: v. Cranwell, Dick. 
61, 21 Reprint 190; Kemp vy. Squire, 1 
Ves. 205, 27 Reprint 984. 

[a] Accident, when urged as a 
ground for setting aside the decree, 
must be of such a nature that it 
could not have been prevented by 
the ordinary care or diligence of a 
prudent man in the conduct of his 
ordinary business. Rogan v. Walker, 
1 Wis. 631. 

[b] Where defendant is misled by 
negotiations between him and plain- 
tiff looking to a settlement, and is 
thus prevented from filing the nec- 
essary pleadings, the decree subse- 
quently entered may be vacated upon 
timely application. Royalty v. De- 
posit Bldg., etc., Assoc., 40 SW 455, 
19 KyL 282. 

[c] Mistake as to term day.— 
Where defendant had been prevented 
from attending and filing his an- 
swer at one time by a mistake as to 
the day of session of the court, 
which had been frequently changed 
by the legislature, and at another 
time by an accidental injury, the de- 
cree was set aside. Erwin v. Vint, 
6 Munf. (20 Va.) 267. 

Mistake of counsel 
and notes 28, 29. 


see infra text 


19. Wilkinson y. Kneeland, 125 
Mich. 261, 84 NW 142. 
20. Read v. Walker, 18 Ala. 323; 


Soipentes v. Muchmore, 15 N. J. Eq. 
t22. 

21. Wayne v. Washington Mut. 
Ins. Co., 1 Oh. Dec. (Reprint) 181, 3 
WestLJ 305. 

Negiect of counsel see infra text 
and notes 26, 27. 

22. Keil v. West, 21 Fla. 508; Rob- 
ertson v. Miller, 3 N. J. Eq. 451. 

23. Broaddus v. Broaddus, 3 Dana 
(Ky.) 536. 

{a] Tustration.—The decree was 
set aside where it was taken in vio- 
lation of plaintiff's assurance that 
the applicant was merely a formal 
party and that no decree would be 
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taken against him- Broaddus_ vy. 
Broaddus, 3 Dana (Ky.) 536. 

24. Marsh v. Lasher, 13 N. J. Eq. 
2 


Dies 

{a] Illustration.—The court re- 
fused to open the decree upon the 
unsupported affidavit of defendant 
that plaintiff promised not to prose- 
cute the cause further. Marsh v. 
Lasher, 13 N. J. Hq. 253. 

As grounds for vacating order pro 
confesso see supra § 946 text and 
notes 90-93. 

25. Acts or omissions of counsel 
as ground for vacation of decrees 
generally see supra § 880. 

Acts or omissions of counsel as 
ground for vacation of order pro 
confesso see supra § 946 text and 
notes 99-2, 

26. Mass.—Thompson vy. Gould- 
ing, 5 Allen 81. 

Mich.—Russell v. Waite, Walk. 31. 

N. J.—Boyer v. Boyer, 77 N. J. Eq. 
144, 76 A 309; Day v. Allaire, 31 N. J. 
Eq. 303. . 

N. Y.—Millspaugh v. McBride, 7 
Paige 509, 34 AmD 360. : 

Wis.—Babcock v. Perry, 4 Wis. 31; 
Rogan v. Walker, 1 Wis. 631. _ 

27. Austin v. Riley, 55 Fed. 833; 
Scott v. Hore, 21 F. Cas. No. 12,535, 
1 Hughes 163; Rust v. Lynch, 54 Md. 
636; Burch v. Scott, 1 Gill & J. (Md.) 
393; Babcock v. Perry, 4 Wis. 31. 

og... Carter, vy. .Lorrance,, 11; Ga. 
654; Graham Ne Elmore, Harr. 
(Mich.) 265; Vanderbeck v. Perry, 30 
N. J. Eg. 78 (application denied be- 
cause no merits were shown); Emery 
v. Downing, 13 N. J. Eq. 59; Mathews 
v. Tyree, 53 W. Va. 298, 44 SE 526. 

{a] Misunderstanding between 
counsel.—Where, through a misun- 
derstanding between counsel, the 
applicant’s counsel failed to appear 
and insist upon the reservation of 
certain rights in favor of his client, 
the court should have modified the 
decree so as to reserve such rights 
as defendant was entitled to. Math- 
ews v. Tyree, 53 W. Va. 298, 44 SE 
526. 

29. Friedman v-. Rehm, 43 Fla. 
330, 31 S 2384; Baxter v. Lansing, 7 
Paige (N. Y.) 350. 

[a] Tlustration.—An erroneous 
supposition of defendant’s attorney 
that affidavits in opposition to an ap- 
plication for a receiver would be con- 
sidered as answers to a bill, and that 
no action would be taken until such 
application had been disposed of, was 
not ground authorizing the setting 
aside of a decree rendered or pre- 
cluding the entry of a decree pro con- 
fesso. Friedman v. Rehm, 43 Fla. 
330, 31.S 234. : : 

30. Hoffmire v. Hoffmire, 7 Paige 
(N. Y.) 60, 32 AmD 611. 

[a] Unauthorized waiver of an 
order to answer is no reason for set- 
ting aside a decree to which plaintiff 


was entitled without such _ order. 
Hoffmire v. Hoffmire, 7 Paige, 
(N. Y.) 60. , 

Blain Si—Ozarlke “Land: «Cow, fv: 


Leonard, 24 Fed. 660. 

Fla.—Sutton v. Zewadski, 70 Fla. 
379, 70 S 433; Turner v. Jones, 67 
Fla. 121, 64 S 502; Roebuck v. Bat- 
ten, 64 Fla. 424, 59 S 942; Macfar- 
lane v. Dorsey, 49 Fla. 341, 38 S 


[21C.J.] 809 


rights will not excuse his default.®° 


Meritorious Defense. -In order to 


be entitled to have a decree entered upon a bill taken 
as confessed opened, the applicant must show a 
meritorious defense to the bill,*t unless his right 
to be admitted to make a defense is conferred by an 
unconditional statute.*” 
merits upon which the decree may be opened in- 
clude matters of law.** 
opened in order to allow a merely technical defense 
to be interposed.** Nor will the decree be opened in 
order to admit an inequitable defense.*® 
gality of the claim sued on may authorize the open- 


It has been held that the 


But the decree will not be 


But ille- 


512; Friedman v. Rehm, 43 Fla. 330, 
31 S 234; Horner v. White, 40 Fla. 
479, 35 S 662; Keil v. West, 21 Fla. 
508; Stribling v. Hart, 20 Fla. 235. 

Ga.—Foster v. Phinizy, 121 Ga. 
673, 49 SE 865. 

Ill.—Ronan v. Bluhm, 173 Ill. 277, 
50 NE 694; Burge v. Burge, 88 Ill. 
164; Schneider v. Seibert, 50 Ill. 284; 
Grubb v. Crane, 5 Ill. 153; Cooke v. 
Haungs, 113 Ill. A. 501. 


Ind.—West v. Miller, 125 Ind. 70, 
25 NE 148. 
ee nlaD v. Mcllvoy, 3 Litt. 


Md.—Mallery v. Quinn, 88 Md. 88, 
40 A 1079; Washington City First 
Nat. Bank v. Eccleston, 48 Md. 145. 

Miss.—McGowan v. James, 20 Miss. 

5 


N. J.—Gabriel v. Gabriel, 86 N. J. 
Eq. 6, 97 A 495; Cresse v. Security 
Land Inv. Co., 54 N. J. Eq. 447, 35 A 
540; Vanderbeck v. Perry, 30 N. J. 
Eq. 78; Boynton v. Sandford, 28 N. J. 
Eq. 184 [aff 28 N. J. Eq. 592]; Marsh 
v. Lasher, 13 N. J. Eq. 253; Emery v. 
Downing, 13-N. J. Eq. 59. 

N. Y.—Goodhue vy. Churchman, 1 
Barb. Ch. 596; Townsend v. Low, 4 
Edw. 249. : 

Pa.—Verstine yv. Yeaney, 
109, 59 A689. 

Porto Rico.—Blanco v. Fernandez, 
5 Porto Rico Fed. 441; Perez v. Fer- 
nandez, 4 Porto Rico Fed. 201. 

Tenn.-—Lewis v. Simonton, 8 
Humphr. 185; Cain v. Jennings, 2 
Tenn. Cas. 209 
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Va.—Erwin v. Vint, 6 Munf. (20 
Wan eo Oke 

W. Va.—Wilson vy. Kennedy, 63 
W. Va. 1,.59 SE: 736. 2 

Wis.—Mowry v. Hill, 11 Wis. 146; 


Babcock v. Perry, 4 Wis. 31 

[a] A decree on default at hear- 
ing is subject to this rule. Winshi 
ay Jewett-- 1) Barb:=°Ch. EN, 3 Wy 

Mode of defense allowed on open- 
ing of decree see infra § 960 text and 
notes 52-56. 

On application to vacate order pro 
confesso see supra § 946 text and 
note 69. 

32. Porter v. Hanson, 36 Ark. 591; 
EN ares v. Becker, 8 Paige (N. Y.) 
506. 

33. Scott v. Milliken, 60 Ill. 108; 
Brown v. Brown, 86 Tenn. 277, 6 
SW. 869, 7 SW 640. 

34. King v. Merchants’ Exch. Co., 
2. SandEaa (Na pys) = 693— fast 25 aiNeeeys 
547]; Freeman v. Warren, 3 Barb. 
Ch. (N. Y.) 635; Winship v. Jewett, 
1p Barbs ChaQntY¥)e lismGay vo Gays 
10 Paige. (N. Y.) 869; Cain v. Jen- 
nings, 3 Tenn. Ch. 131. 

[a]. A decree by default at hear- 
ing’ is subject to this rule. Winship 
vw, Jewett; Ji Barb. Ch. (N.-Y.) sl Vas 

Irregularities as ground for vaca- 
tion see supra § 957 text and notes 

35. Marsh v. Lasher, 13 N. J. Eq. 
253: King v. Merchants’ Exch. Co., 
4 N. Y. Super: 698 [aff 5 N. YW. 5471; 
Freeman vy. Warren, 3 Barb. Ch. 
(N. Y.) €35;: Baxter v. Lansing, 7 
Paige (N. Y.) 350. 

{a] The right to enforce a for- 
feiture is not such a defense as will 
justify, the opening of the decree. 


810 [210.J.] 


ing of the decree.3* And it has been held that de- 
fendant may be allowed to plead the statute of 


limitations." 


{§ 960] (7) Proceedings on Application and Re- 
It is applicant’s duty to bring the application 


lief. 


to a hearing within a reasonable time.°?® 
riant practice and according to the grounds of ob- 
jections, the sufficiency of a petition to set aside a 
deeree pro confesso may be tested by demurrer,*® 
motion to dismiss,*? or answer.*! 
application is summarily disposed of on affidavits.‘” 
Counteraffidavits may be received and considered,** 
but their propriety has been doubted,** and they 
ean serve no useful purpose where defendant’s right 
to answer rests upon positive and unqualified statu- 
The court may deny relief upon 
consideration of the answer alone.*® 
when granted, may be conditioned upon such rea- 
sonable conditions as the court may deem proper,*? 


tory provision.*® 


ae v. Lansing, 7 Paige (N. Y.) 


[b] Discharge in bankruptcy.— 
The court will not open a regular de- 
fault for the purpose of enabling a 
defendant to set up his discharge 
under a bankruptcy act, where he has 
had ample opportunity to set it up. 
Freeman y. Warren, 3 Barb. Ch. 
(N..Y.) 635. See Kingsland v. Spald- 
ing, 3 Barb. Ch. (N. Y.) 341 (where 
the question was general). 

[c] A defense based on fraudu- 
lent speculation will not justify the 
opening of the decree. Parker v. 
Grant, 1 John. Ch. (N. Y.) 630. 

{[d] Usury is not such a defense 
as will entitle the applicant to the 
opening of the decree. Marsh vy. 
Lasher, 13 N. J. Eq. 253. But see 
Wagner v. Blanchet, 27 N. J. Eq. 356 
(where defendant had no notice of 
the suit until after his property had 
been sold under the decree, and he 
was allowed to come in and set up 
the defense of usury). 

[e] A decree on default at hear- 
ing is subject to this rule. King v. 
Merchants Exch. Co., 2 Sandf. (N. Y.) 
693 [aff 5 N. Y. 547]. 

Limiting defense on opening de- 
fault judgments generally see Judg- 
ments [23 Cyc 970]. 

On application to open order pro 
confesso see supra § 946 text and 
note 35. 

386. McGowan vy. James, 20 Miss. 
445. 

37. 
447. 

On opening order pro confesso see 
supra § 946 text and notes 37-39. 


Crouse y. Fisher, 20 Pa. Dist. 


38. Horner v. White, 46 Fla. 479, 
35 S 662. 
fa] Abandonment.—A motion to 


vacate a final decree pro confesso not 
maae until several months after en- 
try of the decree, unsupported by 
ahiidavits and not brought to hearing 
within reasonable time, under the 
circumstances, will be treated as 
abandoned. Horner v. White, 40 Fla. 
479, 35 S 662. 

39. Allen v. Wilson, 21 Fed. 881; 
‘Porter v. Hanson, 36 Ark. 591. 

,. 40. Brown v. Brown, 86 Tenn. 277, 
6 SW 869, 7 SW 640. 

[a] Answer improper. — No de- 
fense to the petition, by answer, is 
allowed. If upon its face the peti- 
tion shows sufficient merits, and is 
not fatally contradicted by the rec- 
ord, no facts aliunde can be set up 
to defeat the petitioner’s right un- 
der the statute to answer and de- 
fend in the original cause as if it 
“were then newly begun.” Brown vy. 


Brown, 86 Tenn. 277, 6 SW 869, 7 
Sw 640. 
41. Kinney v. Bauer, 6 Ill. A. 267. 


42. Sandford v. Wellborn, 85 N. J. 
Eq. 577, 96 A 1018. ; 
Affidavits in support of application 
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Area ~ 
Shae 


opened.*8 
Under va- 


ject.>° 


Generally the | with, but to let 


Usually relief, 


see supra § 954 text and notes 72- 
74 


43. Bowman v. Bowman, 64 Iil. 
75; Reed v. Curry, 35 Ill. 536; Tru- 
ett v. Wainwright, 9 Ill. 418; Boyer 
ve" Boyer. (7° N24? Hq. i444,” TOA 
309; Quincy v. Foot, 1 Barb. Ch. 
(N. Y.) 496; Wilson v. Waters, 7 
Coldw. (Tenn.) 328; Cain v. Jennings, 
seTenn Ch. 131% 

44 Brown v. Brown, 86 Tenn. 
277, 6 SW 869, 7 SW 640; Buchanan 
v. McManus, 3 Humphr. (Tenn.) 450. 

45. McDonald vy. McDonald, 45 
Mich. 44, 7 NW 230. 

46. Horner v. White, 46 Fla. 479, 
35 S 662; Ferussac v. Thorn, 1 Barb. 
(N. Y.) 42; Edington v. Michigan 
Mut. L. Ins. Co., 134 Tenn. 188, 183 
SW 728. 

{a] Improbability of answer.— 
Where the answer is of such a na- 
ture that, in the light of the record, 
defendant will not be able to estab- 
lish his proposed defense, relief may 
be denied. Ferussac vy.’ Thorn, 1 
Bariinn CN.) rear 

[b] Where the answer negatives 
the applicant’s right to relief (1) 
the decree will not be opened. Horner 
v. White, 46 Fla. 479, 35 S 662. (2) 
Where the answer admits defendant’s 
liability as decreed, the decree will 
not be opened. Edington v. Michi- 
gan Mut. L. Ins. Co:, 134 Tenn. 188, 
183 SW 728. 

[ec] Contradictory answers. 
Where so-called original and amended 
answers were irreconcilable, ‘‘good 
cause” for the opening of the de- 
eree was not shown. Wilson v. 
Waters, 7 Coldw. (Tenn.) 328. 

47. U.S.—French v. Hay, 22 Wall. 
238, 22 L. ed. 854. See also Equity 
Rules (1912), rule 17. 

Ala.—New England Mortg. Secur- 
ek Co. v. ‘Davis; 122 Ala. 555, 25:S 
42. 

Ill.—Grubb v. Crane, 5 Tll. 153. 

N. Y.—Gerard v. Gerard, 2 Barb. 
Ch. 73; Wells v. Cruger, 5 Paige 164; 
epee aeee v. Woodhull, 1 Johns. Ch. 

Porto Rico.—Carrion vy. St. Jean 
Sociedad Anénima Sucrerie, 6 Porto 
Rico Fed. 170. 

Limiting defense on opening de- 
fault judgments generally see Judg- 
ments [23 Cyc 970]. 

Nature of proposed defense al- 
lowed see supra § 959. 

48. Gerard vy. Gerard, 2 Barb. Ch. 
NPY |) 2735 


49. Ark.—Pearson vw Vance, 85 
Ark. 272, 107 SW 986. d 
Tll—Kinney v. Bauer, 6 Tll. A. 
267. 

Mich.—Coffin v. Ontonagon, 140 
Mich. 420, 103 NW 835; Russell v. 


Waite, Walk. 31. 

N. J.—Miller v. Wright, 25 N. J. 
Eq. 340; Oram vy. Dennison, 13 N. J. 
Bq. 438. 


ment of, or security for, costs.*® 
awarded to a successful applicant, even though the 
_ decree is set aside for irregularity, where he had 
notice of the hearing and failed to appear and ob- 
In the matter of the status of the decree, 
the usual practice is not to vacate the decree forth- 


hearing thereafter to be had.*+ 
decree leave is given to answer, that form of de- 
fense alone may be resorted to,°? but unless restrict- 
ed by the order any defense may be interposed 
which may be established by answer,®? or even a 
stranger may be let in to defend.*4 
statutory right to ‘‘answer’’ depends of course upon 
the construction of the whole language and intent of 
the statute.*> Where a general right to appear and de- 
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unless the procecainy 1s under a statute giving de- 
fendant an absolute right to have the decree 
The most common condition is the pay- 


Costs will not be 


it stand to abide the event of the 
If on opening the 


The effect of a 


N. Y.—Gerard v. Gerard, 2 Barb. 
Ch. 73; Lorton v. Seaman, 9 Paige 
609; Evarts v. Becker, 8 Paige 506; 


Jermain v. Langdon, 8 Paige 41; 
Aalepaueh v. McBride, 7 Paige‘ 
Va.—Platt v. Howland, 10 Leigh 


(37 Va.) 507. 

W. Va.—Buskirk v. Ferrell, 51 W. 
Va. 198, 41 SE 123. 

[a] Federal Equity Rules (1912), 
rule 17 provides: “No such motion 
shall be granted, unless upon the 
payment of the costs of the plaintiff 
up to that time, or such part thereof 
as the court shall deem reason- 


able.” 
Mix v. Mackie, 2 Edw. (N. Y.) 
Ark.—Porter 


50. 
426. 
36 
Ark. 59%. 

Ill.—Harvard First Cong. Church 
Vi Page, 257) Tle) 472". 100 NET O75: 
Bruner v. Battell, 83 Ill. 317; Tomp- 
kins v. Wiltberger, 56 Ill. 385; Mul- 
ford v. Stalzenback, 46 Ill. 303; St. 
Louis Southern Bank v. Humphreys, 
47 Tll.-227; Buck v. Beekly, 45 111. 
100; Baker vy. Backus, 32 Ill. 79; 
Jenkins, ete., Co. v. Wells, 123 TIll. 
| im Laff 220° T1452 "70 NE 

Ky.—Davis v. Bentley, 2 Dana 247; 
Dunlap v. MeclIlvoy, 3 Litt. 269. 

Mass.—Blanchard vy. Cooke, 144 
Mass. 207, 11 NE 83. 

N. Y.—Jermain v. Langdon, 8 
Paige 41. 

Va,—Platt v. Howland, 10 Leigh 
(37 Va.) 507. ‘ 

[a] Collateral attack for irregu- 
larity.—If the court does set aside 
the decree in the first instance, con- 
trary to the usual practice, the ir- 
regularity does not render the pro- 
ceeding void, and the decree will be 
effectually vacated as against a col- 
lateral attack. St. Louis Southern 
Bank v. Humphreys, 47 Ill. 227. 

, Hand v. Hand, 60 N. J. Ea. 
518, 46 A 770; Allen vy. Baugus, 1 

Swan (Tenn.) 404. 

“tae Stone v. Welling, 14 Mich. 
it aghngs eg defense see supra § 


54. Hall v. Davis, 44 Ill. 494. 

Parties see supra § 955 

55. Scott v. Milliken, 60 Ill. 108. 

[a] The Tllinois statute provid- 
ing that defendant may, on certain 
terms, “answer the complainant’s 
bill, and thereupon such proceedings 
shall be had as if the defendants had 
appeared in due season and no de- 
cree had been made,” was construed 
as not excluding the right to demur 
if the bill is substantially defective, 
but not allowing a demurrer for mere 
technical defects. Scott v. Milliken, 
60 Ill. 108, 110. : 

On vacation of order pro confesso 
see supra § 946. 


v. Hanson, 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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fend is conferred by statute, the form of the de- ~ 


fense is not restricted.°* An answer denying alle- 
gations of the bill admitted by an agreement pur- 
suant to which the decree was set aside will not be 
allowed.®? On the final hearing on the issues made 
by the answer filed, the court will consider the origi- 
nal bill and deeree,®® together with the evidence al- 
ready in the record,®® and such as may be adduced 
on the hearing.®° In the matter of final relief the 
court may vacate the decree entirely, or affirm, or 
modify it, according to the equities of the case.*1 
Under some statutes the court may revise or correct 
the decree for error for which the appellate court 
would reverse or correct it, and render such decree 
as ought to have been given on the record as it ex- 
isted when the application was made.®? 

Where there are several defendants. Where the 
interests or rights of several defendants are sever- 
able the opening of a pro confesso as to one does not 
affect the decree as to the others.°? Where their 
interests are identical the opening of the decree as 
to one opens it as to all.°t The question is closely 
allied to that of parties to the application.® 

Effect of execution of decree. The fact that the 
decree has been executed will not necessarily pre- 
vent its vacation.®® 

56. Porter v. Hanson, 36 Ark. 591. 


SE 733. (2) 


This motion 


[21 C. J.J 


Rights of third parties. While a decree pro con- 
fesso will not be opened at the instance of a stran- 
ger to the suit,*’ yet where the decree is opened 
at the instance of defendant a third person who 
could have intervened in the original proceedings 
may be let in to assert his rights.*® The fact that 
rights of third persons have intervened is not an 
insuperable objection to the opening of the decree ;°? 
but such fact may be considered as bearing upon 
the propriety of opening the decree,”° and the rights 
of such persons will be pretected.”4 

The vacation of the opening order restores the 
original decree.*2 : 

[§ 961] (8) Renewal of Application. After an 
application has been denied on its merits it cannot 
be renewed without leave of court on the same facts 
or any new facts which might have been included in 
the first motion.** Where the denial of the applica- 
tion was not on the merits, such denial is no bar to 
a subsequent application.” 

[§ 962] c¢. On Bill of Review. A bill of re- 
view *®© hes for error on the face of a final deeree 
pro confesso, the same as in the case of final deerees. 
generally.7® Thus, it lies where the original bill is not 
sufficient to sustain the decree,’? or where the decree 
is entered without proof in a case requiring proof.’® 


is only 75.. See supra § 886 et seq. 


[a] A cross bill may be filed. 

Porter v. Hanson, 36 Ark. 591. roneous. decree, 

bee Pearce v. Daughdrill, 54 Ala.| defendants to 
58. Ronan v. Bluhm, 173 Ill. 277, 

50 NE 694. SE. 733... (3) 
59. Bruner v. Battell, 


83 Ill: 317; 
Grob v. Cushman, 45 Ill. 119. 

{a] Testimony of witnesses since 
deceased.—‘“In the present case, and 
in all other cases where witnesses 
are examined on a hearing after de- 
fault, and die before a rehearing, it 
would work serious injustice and 
wrong, if proof of their evidence 
should be excluded on the rehearing 
simply because they had not been 
cross-examined. It is far better, in 
our opinion, that the defendant 
should suffer the evil that must 
sometimes befall him in such cases, 
because of his having been unable to 
exercise the right of cross-examina- 
tion, having, as he does,-the right to 
question it and show its falsity, if 
false it be, by other evidence, than 
that the benefit of the evidence 
should be entirely lost.’”’ Bruner v. 
Battell, 83 Ill. 317, 323. 

60. Ronan v. Bluhm, 173 Ill. 277, 
50 NE 694; Bruner v. Battell, 83 Ill. 
317; Platt v. Howland, 10 Leigh (37 
Va.) 507. 

61. St. Louis Southern Bank v. 
Humphreys, 47 Ill. 227; Blanchard v. 
Cooke, 144 Mass. 207, 11 NE 83; Jer- 
main v. Langdon, 8 Paige (N. Y.) 41; 
Platt v. Howland, 10 Leigh (37 Va.) 
507. 

62. See statutory provisions; 
rules of court; and Hill v. Bowyer, 
18 Gratt. (59 Va.) 364; Kanawha Oil, 
ete., Co. v. Wenner. 71 W. Va. 477. 
76 SE 893, 43 LRANS 559; Richmond 
v. Richmond, 62 W. Va. 206, 57 SE 
736; Fulton v. Messenger, 61 W. Va. 
477, 56 SE 880; Ferrell v. Camden, 
57 W. Va. 401, 50 SE 733; Gallatin 
Land, ete., Co. v. Davis, 44 W. Va. 
109, 28 SE 747; Triplett v. Lake, 43 
W. Va. 428, 27 SE 363; Shumate v. 
Crockett, 43 W. Va. 491, 27 SE 240; 
Crumlish v.. Shenandoah Valley R. 
Co., 28 W. Va. 623; Martin v. Smith, 
25 W. Va. 583. 

[al Right to make defense.—(1) 
On reversal, on motion under Code 
(1899) c134 §5, of a decree pro con- 
fesso for an error therein, defendants 
-are not entitled to file their answers 
and make defense to the bill. Hornor 
vy. Life, 76 W. Va. 231, 85 SE 249; 


Ferrell v. Camden, 57 W. Va. 401, 50 


for the purpose of correcting an er- 
and not to enable 
open up the _ case 
for the purpose of making defense. 
Ferrell v. Camden, 57 W. Va. 401, 50 
A motion by a debtor 
under Code (1913) ¢c134 §5 (serial 
section 4979), to reverse a decree on 
a bill taken for confessed, for the 
allowance of a lien not claimed, opens 
the decree only so far as to let ina 
credit for the improper allowance. 
Armstrong v. Painter, 75 W. Va. 393, 
838 SE 1027. 

63. Mansfield v. Hoagland, 46 Ill. 
359; Russell v. Waite, Walk. (Mich.) 
31; Moody v. McDuff, 58 Miss. 751. 

64. Blanchard v. Cooke, 144 Mass. 
207, 11 NE 83. 

65. See supra § 955. 

66. Millspaugh v. McBride, yl 
Paige (N. Y.) 509, 34 AmD 360. And 
see infra this section text and notes 
67-71. 

{a] Sale under decree.—An_ en- 
rolled decree pro confesso in a fore- 
closure suit may be set aside even 
after a sale of the premises where 
plaintiff became the purchaser and 
has not parted with his interest 
therein to a bona fide purchaser or 
encumbrancer. Millspaugh v. Mc- 
Bride, 7 Paige (N. Y.) 509. 

67. See supra § 955. 

68. Hall v. Davis, 44 Ill. 494. 

69. Martin v. Gilmore, 72 Ill. 193; 
St. Louis Southern Bank v. Hum- 
phreys, 47 Ill. 227; Benedict v. Au- 
ditor-Gén., 104 Mich. 269, 62 NW 
364; Cawley v. Leonard, 28 N. J. Eq. 
467. 

On opening decrees generally sce 
supra § 883. 

70. Clyburn v. Reynolds, 31 S. C. 
91519 (SH 973" 

71. Cawley v. Leonard, 28 N. J. 


Eq. 467. 
72. Hurt v. Blount, 63 Ala. 327. 
73. St. Louis Southern Bank v. 


Humphreys, 47 Ill. 227; Kinney v. 
Bauer, 6 Tll. A. 267; Bleight v. Mc- 
Ilvoy, 4 T. B. Mon. (Ky.) 142; John- 
son v. Johnson, Walk. (Mich.) 309; 
Ray v. Connor, 3 Edw. (N. Y.) 478. 

74. Bleight v. MclIlvoy, 4 T. B. 
Mon. (Ky.) 142. 

[a] Original application defective. 
—A decision overruling a motion by 
a part of the defendants in a joint 
decree, because all did not join in 
the motion, is not a bar to another 
application by all. Bleight v. Mc- 
Ivoy, 4 T. B. Mon. (Ky.) 142. 


76. U. S.—Thomson’ v. Wooster, 
114 US \S..4 104,45 ISCULTSS, 229. el weds 
105; Davis v. Speiden, 104 U. S. 83, 
26 L. ed. 660. 

Ala.—Vary v. Thompson, 168 Ala. 
367, 52 S 951. 

D, C.—Perkins v. Tyrer, 24 App. 447. 

Fla.—Prentiss vy. Paisley, °25 Fla. 
927, 7 S 56, 7 LRA 640; Stribling v. 
Hart, 20° Bla.235) 

Ga.—Benneitt v. Brown, 56 Ga. 216; 
Groce v. Field, 13 Ga. 24; Guerry v. 
Perryman, 12 Ga. 14. 

Mass.—Thompson y. Goulding, 5 
Allen 81. 

Mich.—Johnson _ v. 
Mich. 115; 
Mich. 160. 

Oh.—Creed v. Lancaster Bank, 1 
Oh. 1. 

Porto Rico.—Soravilla v. Lara, . 2 
Porto Rico Fed. 514; Hermanos v. 
Jaffe, 1 Porto Rico Fed. 53. 

Tenn.—La Grange, ete, R. Co. v. 
Rainey, 7 Coldw. 420; Montgomery v. 
Olwell, 1 Tenn. Ch. 183. 

Tex.—Kidd v. Prince, (Civ. A-) 182 
SW 725. ? 

Va.—Braxton v. Lee, 4 Hen. & M. 
(14 Va.) 376. 

W. Va.—Harrison v. Harman, 80 
W. Va. 68, 92 SE 460; Kanawha Oil, 
ete., Co. .v.. Wenner, 71) W.-iVa. 407, 
76 SE 893, 43 LRANS 559; Law v. 
Law, 55 W. Va. 4, 46 SE 697; Galla- 
tin Land, etc., Co. v. Davis, 44 W. Va- 
109, 28 SE 747; Shumate v. Crockett, 
43 W. Va. 491, 27 SE 240. 

Eng.—Ogilvie v. Herne, 13 Ves. Jr- 
5638, 33 Reprint 405. ; 

[a] Statutory remedy cumulative. 
—The statutory remedy by motion 
to reverse for error does not abolish 
the remedy by bill of review. Kana- 
wha Oil, ete., Co. v. Wenner, 71 W- 
Va. 477, 76 SE 8938, 48 LRANS 559; 
Gallatin Land, etc., Co. v. Davis, 44 
W. Va. 109, 28 SE 747; Shenandoah 
Valley Nat. Bank y. Shirley, 26 W- 
Va. 568. 

Bill of review for error generally 
see supra § 900. 

77. Perkins v. Tyrer,. 24 App. 
(D. C.) 447; Prentiss v. Paisley, 25 


Shepard, 35 
Maynard v. Pereault, 30 


Fla. 927, 7 S 56,°7 LRA 640; Her~ 
manos v. Jaffe, 1 Porto Rico Fed. 
53. 

78. Harrison v. Harman, 80 W. 
Va. 68, 92 SE 460. : 

{a] Mlustration—To decree re- 
lief, against an infant on a _ bill 
taken for confessed and without 


proof, is prejudicial error, for which 


. 


SiS [21 Cr Ie] Pom 
It does not lie for mere harmless irregulari- 
ties.7? It has been held that failure to enter a 
formal order pro confesso falls within this rule.’° 
Similarly, it has been held that defects in the order 
do not constitute ground for the bill, where neither 
the record nor the bill shows what the order was,** 
and that a recital of the order is conclusive.s? On 
the other hand, it has been held that failure to take 
the bill for confessed is fatal error on a bill of re- 
view,®? and that, at least, the lack of a formal or- 
der pro confesso will be considered in connection 
with errors of substance.84 There is a conflict as 
to whether a bill of review for newly discovered 
evidence lies to a decree pro confesso, it being ex- 
pressly held, on the one hand, that it les,°° and on 
the other that it does not.8* In order to be en- 
titled to relief defendant must have a good excuse 
for hig default,87 and must have been aggrieved by 
the error complained of,’% in which connection it 
has been held that he must have a meritorious de- 
fense.S° 

[§ $63] d. On Original Bill in Nature of Bill of 
Review. A final decree pro confesso may be im- 
peached by an original bill in the nature of a bill 
of review, the same as a decree rendered upon issues 
made by full pleading.°° The most common grounds 


the decree should be reversed on bill 
of review. Harrison. v. Harman, 80 


EQUITY 


to answer, in regard to the time al- 
lowed, is net a sufficient excuse. Gul- 


[§§ 962-964 


are that the default and the resulting decree were © 
due to fraud,®! or to surprise, accident, or mistake.” 
Thus, the bill lies where the default was the result 
of reliance on plaintiff’s assurances,®* or of a false 
return of service, when there was in fact no serv- 
ice, and it has been held that such a bill is the 
proper remedy where the default was due to neglect 
of counsel.®> It has also been held that this remedy 
is available to a defendant served by publication, 
where there is no statutory provision for opening 
such a decree.®® It does not lie on the ground that 
the decree was taken without a prior order pro con- 
fesso, this being a mere error.®? In order to main- 
tain the bill, defendant must have been free from 
negligence ccntributory to the default and decree,?* 
and the general rule as to laches in bringing an orig- 
inal bill in the nature of a bill of review,®® applies 
equally where the decree attacked was rendered on 
a default.t 

[§ 964] I. Consent Decrees—1. In General. 
Except in cases where public policy, as reflected by 
legislative enactments, is to the contrary,? the par- 
ties to a suit may consent to the rendition of a 
deeree in respect to any rights which constitute the 
subject matter of litigation.? A decree so entered 
is called a consent decree, but strictly speaking it 


Ky.—Broaddus v. Broaddus, 3 
Dana 536. 


W. Va. 68, 92° SE 460. 

Wecessity of proof see supra § 948. 

79. Vary v. Thompson, 168 Ala. 
367, 52 S 951; Johnson v. Shepard, 35 
Mich. 115. © 

ja] Premature entry.—Entry of 
the final. decree prior to the expira- 
tion of the time fixed therefor by 
court rule, is not available on a bill 
of review,. Vary v. Thompson, 1685 
Ala. 367, 52S 951. 

80. La Grange, -ete:, R. Co: ‘v.. 
Rainey, 7 Coldw. (Tenn.) 420. 

Necessity of order pro confesso see 
supra § 942. J 

81. Guerry v. Perryman, 12 Ga. 
14. 

82. 
Ch.‘ 183: 

83. Braxton v. Lee, 4 Hen. & M. 
(14°'Va.) 376. 

84. Bennett v. Brown, 56 Ga. 216; 
Groce v. Field, 13 Ga. 24. 

85. Thomson  v. Wooster, 114 
Get Si 1045 “SCb 788, 729 TW. “eds 105. 
Acord v. Western Pocahontas Corp., 
174 Fed. 1019, 98 CCA 625 [aff 156 
Fed. 989 (certiorari den 215 U. S. 
607, 30 SCt 408, 54 L. ed. 346)]. See 
Stribling v. Hart, 20 Fla. 235 (de- 
claring this rule, obiter); Burch v. 
Scott, “1 Gill & J. (Md.) 393 [rev 
1 Bland 112] (where it seems to have 
been assumed that a bill to review 
a decree pro confesso would lie on 
the ground of newly discovered evi- 
dence). 

86. Law v. Law, 55 W. Va. 4, 46 
SE 697; Camden y. Ferrell, 50 W. Va. 
119, 40 SE 368. 

{a] Analogy to consent decree.— 
“True,'a decree by default is not a 
consent decree fully; but it is one 
on a bill taken pro confesso; and is 
on facts admitted by failure to deny 
them, and is enough analogous to a 
consent decree to justify the com- 
parison.” Camden v. Ferrell, 50 W. 
Va. 119, 120, 40 SE 368. 

Review of consent decrees see in- 


Montgomery v. Olwell, 1 Tenn. 


fra § 968. 

87. Ind.—Gullett (v. Housh, 7 
Blackf. 52. ' 

Md.—Burch v. Scott, 1 Gill & J. 


393 [rev 1 Bland 112}. 

Porto Rico.—Soravilla vy. Lara, 2 
Porto Rico Fed. 514. 

S. C.—Ex: p. Monteith, 1 S; C. 227. 

W. Va.—Richmond v. Richmond, 62 
W. Va. 206, 57'SE 736. 

{a] Misapprehension of an order 


lett v. Housh, 7 Blackf. (Ind.) 52. 
[b] Acts or omissions of counsel. 
—(1) Advice of counsel that de- 
fendant had no defense, is not a suf- 
ficient excuse. Ex p. Monteith, 1 
S. GC. 227. (2) Negligence and in- 
competency of counsel will be con- 
sidered by the court as bearing upon 
the right to relief. Soravilla v. Lara, 
2 Porto Rico Fed. 514. 
88. La Grange, etc, R. Co. v. 
Rainey, 7 Coldw. (Tenn.) 420; Mont- 
gomery v. Olwell, 1 Tenn. Ch. 183. 
89. Soravilla v. Lara, 2 Porto 
Rico Fed. 514. 
90. U. S.—Scott v. Hore, 21 F. 
Cas. No. 12,535, 1 Hughes 163. 
Fla.—Stribling v. Hart, 20 Fla. 235. 
Ill.— Karr v. Freeman, 166 Ill. 299, 
46 NE 717; Harper v. Mangel, 98 Ill. 
A. 526. 
ean —Broaddus vy. Broaddus, 3 Dana 
Me.—Bailey v. Merchants’ Ins. Co., 
110 Me. 348, 86 A 328. ‘ 
Md.—Bureh v. Scott, 1 Gill & J. 
pee {rev on other grounds 1 Bland 
hae detingigta oi Sas" v. Balcom, 11 Gray 


N. J.—Cawley v. Leonard, 28 N. J. 
Eq. 467. : 

N. Y.—Davoue vy. Fanning, 4 Johns. 
Chey 1199. 

Tenn.—Montgomery v.. Olwell, 1 
Tenn. Ch. 183. 

Vt.—Philbrick v. Johnson, 91 Vt. 
270, 100 A 110. 

Va.—Callaway v. Alexander, §8 
Leigh (35 Va.) 114, 31 AmD 640; 
Erwin v. Vint, 6 Munf. (20 Va.) 267. 

Eng.—Ogilvie v. Herne, 13 Ves. Jr. 
563, 83 Reprint 405. 

Original ‘bill in the nature of bill 
of review generally see supra § 925 


et seq. 

91. Fla.—Stribling v. Hart, 20 
Hla, 2385. 

Ill.—Harper v. Mangel, 98 Ill. A. 


526. 
Pe pa cigtd be De v. Balcom, 11 Gray 
N. Y.—Davoue v. Fanning, 4 Johns. 
Chag9: 
Eng.—Ogilvie v. Herne, 13 Ves. Jr. 
564, 33 Reprint 405. 

See generally supra § 932. 
92. U. S.—Scott v. Hore, 
Cas. No. 12,535, 1 Hughes 163. 
Tl!.—Karr v. Freeman, 166 Ill. 299, 

46 NE 717. 


21 F. 


| faulted 


Me.—Bailey v. Merchants’ Ins. Co., 
110 Me. 348, 86 A 328. 

Md.—Washington City First Nat. 
Bank v. Eccleston, 48 Md. 145; Her- 
bert v. Rowles, 30 Md. 271; Burch v. 
Scott, 1 Gill & J. 393 [rev on other 
grounds 1 Bland 112]; Barry v. 
Barry, 1 Md. Ch. 20. ‘ 

N. J.—Cawley v. Leonard, 28 N. J.. 
Eq. 467. 

Or:—Robison vy. Hicks, 76 Or. 19, 
146 P 1099. 

Va.—Callaway v. Alexander, 8 
Leigh (85 Va.) 114, 31 AmD 640; Er- 
win v. Vint, 6 Munf. (20 Va.) 267. 

See generally supra § 933. 


93. Broaddus v. Broaddus, 3 Dana 
(Ky.) 536. : 
fa] Illustration. — The bill lies 


where the complaining defendant de- 
in reliance upon plaintiff’s 
assurance that such defendant was 
merely a formal party, and that no 
decree would be taken against him. 
ee eke v. Broaddus, 3 Dana (Ky.) 


94 Harper v. Mangel, 98 Ill. A. 


526 
95. Scott v. Hore, 21 F. Cas: No. 
12,535, 1 Hughes 163. 


Motion or petition on ground of 


neglect of counsel see supra § 958 
text and notes 26-30. 
96. Philbrick yv. Johnson, 91 Vt. 


270, 100 A 110. 

97. Montgomery v. Olwell, 1 Tenn. 
Ch. 183. 

Bill of review see supra § 962 text 
and notes 80-84. 

98. Scott v. Hore, 21 F. Cas. No. 
12,535, 1 Hughes 163; Robison v. 
Hicks, 76 Or. 19, 146 P 1099; Calla- 
way v. Alexander, 8 Leigh (35 Va.) 
114, 31 AmD 640. 


99. See supra § 928. 

1. Philbrick v. Johnson; 91 Vt. 
270, 100 A 110. 

2. See Divorce §§ 208-218, 350. 
377-379, 407-412; Guardian and 
Ward [21 Cyc 217]; Husband and 
Wife [21 Cyc 1576]; Infants [22 Cye 
Pe Insane Persons [22 Cyc 


3. U. S.—Brown v. Lake Superior 
tron ‘Co:,°134 U."S.-530) 40 .SEt. 604 
33 L. ed. 14021;.Shaw v. Little Rock, 
ete!, Ri Cos 100 UW: S.1:605, 25) Liv ed: 
757; New England Mortg. Sec. Co. v. 
Tarver, 60 Fed. 660. 

Ill.—Krieger v. Krieger, 221 Tl. 
479, 77 NE 909; Coultas v. Green, 43 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| «alii: oe eee 


§ 964] 


is not a judicial decree.* 


The entry of the decree 


EQUITY 


[21.C.J.]) 813: 


tions of the bill, in which case the decree will be 


by the court is a merely ministerial act. The court | sustained to such extent as it is justified by such 


has no power to alter the terms of an offer to con- 
But the sanction of the court is 
essential to the decree,’ and for equitable reasons 
Thus, it will be refused where 
only a part of several coparties have consented, and 
to enter a decree upon such consent would work in- 
jury to the other parties,® although the latter are 
But since the decree binds only the 
parties to the consent, it is not invalidated as be- 
tween the consenting parties, by the fact that other 
persons should have been made parties thereto.” 
Not every form of consent constitutes a consent de- 
Thus, a decree upon stipulated facts is not 
And merely admit- 
ting, in the answer, the facts alleged in the bill, 
does not render the decree entered on the bill and 
, answer a decree by consent, although consent to 
a decree may be given by answer.}® 
may amount merely to a confession of the allega- 


sent to a decree.® 


it may be refused.8 


in default.?° 


eree.18 
necessarily a consent decree.'4 


HOU Ry 737 
627. 

Iowa.—Lemars First Nat. Bank v. 
Northwestern Water, etc., Co., 74 NW 
172. 

Ky.—Booker y. Gregory, 7 B. Mon. 
439. ; 

Md.—Ware v. Richardson, 3 Md. 
505, 56 AmD 762. 

N. C.—Bunn vy. Braswell, 142 N. C. 
113, 55. SE) 85. 

Porto Rico.—Franceschi vy. Jones, 
8 Porto Rico Fed. 472. 

R. I.—Bristol v. Bristol, — etc., 
Water Works, 19 R. I. 631, 35 A 884. 

Tenn.—Tellico Mfg. Co. v. Wil- 
liams, (Ch. A.) 59 SW 1075; Dillard 
Va daarris, 2." benny Ch. 196. 

Vt.—Horton vy. Baptist Church, 
etc., 34 Vt. 309. 

Va.—Gibson v. Burgess, 82 Va. 650. 

Eng.—Harrison v. Rumsey, 2 Ves. 
488, 28 Reprint 312. 

Judgments by consent generally 
see Judgments [23 Cyc 728]. 

4. See infra § 966. : 


Frank v. Bruck, 4 Ill. <A. 


5. Edwards. vy. Turner, (Tenn: 
Ch. A.) 47 SW 144. 
6. Heaton v. Gaines, 198 Ill. 479, 


64 NE 1081 [aff 100 Ill. A. 26]. 

[a] The time for acceptance of 
‘an offer to consent to a decree can- 
not be extended by the court. Hea- 
ton v. Gaines, 198 Ill. 479, 64 NE 
1081 [aff 100 Ill. A. 26]. 

[b] The substance of the offer 
cannot be varied by the court. Hea- 
ton v. Gaines, 198 Ill. 479, 64 NE 1081 
{aff 100 Ill. A. 26]. 

7, Roemer v. Neumann, 26 Fed. 
332; Foster v. Foster, 126 Ala. 257, 
28 S 624; Wadhams v. Gay, 73 Ill. 
415; Herold v. Craig, 59 W. Va. 353, 
53 SE 466; Manion v. Fahy, 11 W. Va. 
482. i 

[a] Distinction between stipula- 
tion and decree.—There is an ob- 
vious distinction between a decree 
and a stipulation upon which such a 
decree may be entered. The sanc- 
tion of the court, even though a for- 
mal supplement to the agreement of 
the parties, is necessary. Roemer v. 
Neumann, 26 Fed. 382. 


8. Coleman v. Woolley, 3 Dana 
(Ky.) 486; Anderson vy. Snyder, 21 
W. Va. 632. 


9. Coleman v. Woolley, 3 Dana 
(Ky.).486; Anderson y. Snyder, 21 
WwW. Va. 6382. 

10. Coleman v. Woolley, 3 Dana 
(Ky.) 486; Anderson v. Snyder, 21 
WwW. Va. 632. 

11. See infra § 966 text. and note 


3. 

12. Schermerhorn vy. Mahaffie,’ 34 
eae LU Sy oi ke Loe. 

13. Luria v. Cote Blanche Co., 114 
La. 385, 38 S 279 [writ of error dism 
Séannell~ v. Cote Blanche C€o., 202 
TI. S 624, 26 SCt 744, 50 L. ed. 1176]. 


"14, . Fairbank,v. Windsor, 124 Fed.! [b] “O. EK.” indorsed on. the draft | 


allegations.1* 


on one 


diary.?? 


The consent | on.?* 


200) CIS CCAN2Z3 35 
15. Luria v. Cote Blanche Co., 114 
La. 385, 38 S 279 [writ of error dism 


Seannell v. Cote Blanche Co., 202 
Uses 624, 26 NSOt, (44,700. 1s." eG. 
1176]. 


16. Flagler v. Crow, 40 Ill. 414. 

[a] Illustration.—Where the bill 
prayed relief “as agreed upon be- 
tween the parties,” and defendant’s 
answer admitted the allegations of 
the bill and asked that the prayer 
of the bill should be granted, a de- 


cree rendered accordingly was by 
consent. Flagler v. Crow, 40 Ill. 
414. ; 


17. Adams v. Adams, 77 N. J. Ha, 
123, 79 A 683. 

18. Horton v. Baptist Church, 
ete., 34 Vt. 309. ; 

fa] Dlustration. — When, after 
bill and answer, the parties agree 
upon a compromise, and reduce the 
same to writing, it may be regarded 
by the court as tantamount to an 
amended answer, and as evidence of 
the facts embodied in it, sufficient to 
base a decree thereon. Horton v. 
Baptist Church, ete., 34 Vt. 309. 

19. See supra § 944. 

20. Penn v. Fogler, 77 Ill. A. 365 
[rev on other grounds 182 Ill. 76, 55 
NE 192]. 

Consent to abide by default of co- 
defendant see supra § 945 text and 
note 57. : 

Consent to order pro confesso see 
supra § 943 text and note 16. 

OTs Stay, ave  Phelpsye (ss. 
Cas. No. 3,689 [rev on other grounds 
22 Wall.’ 60, 22 L. ed. 764]. 


Tll.— Chicago, etc., Benev. Soc. v. 
Chicago, ete. Aid Soc., 283 Ill. 99, 
118 NE 1012. [aff 205 Tl. A.’ 535]; 
The Fair v. Chicago, 135 Ill. A. 
258. 

Jowa.—Hershee v. Hershey, 15 
Iowa 185. 

Mo.—Cook v. Newby, 213 Mo. 471, 
112 SW 272. 


Rit == Bristol- ve, ) Bristol meete:, 
Water Works, 19 R. I. 631, 35 A 884. 

Va.—Gibson v. Burgess, 82 Va. 
650. 

W. Va.—Hall v. Taylor, 18 W. Va. 
544. 

Eng.—Smith v. Turner, 1 Vern. Ch. 
273, 23 Reprint 466. 

fa] Consent will not be inferred 
(1) from mere failure to object to 
the confirmation of the report of a 
master. Hershee v. Hershey, 15 lowa 
185. (2) Nor because the decree is 
indorsed by counsel as having been 
submitted to them. Gibson v. Bur- 
gess, 82 Va. 650. (3) Nor from 
obedience to the order. Hall v. Tay- 
lor, 18 W. Va. 544.  ¢4) Nor from 
the giving of bail. Day v. Phelps, 7 

‘Cas. “No. 3,689 [rev on other 
grounds 22 Wall. 60, 22 Li ed. 764]. 


n 


Mo. 471, 112 SW_ 272. 


Or the agreement may in some in- 
stances be regarded as an amended pleading and 
treated as evidence.!® 
a default 1° do not render the decree entered there- 
by consent.2°*" The consent must be ex- 
press,*t but may be arrived at through an interme- 
It must go to the decree itself, as distin- 
guished from mere matters of enforcement,?? and 
where a decree is consented to after its rendition 
on pleadings and proofs, the consent will be con- 
strued as extending to only such portions of the 
decree as are clearly covered thereby.2*, It has been 
held that the consent must coexist with the entry 
of the decree,”®.and hence that it may be withdrawn 
at any time before such entry.2° Under the English 
practice the consent cannot arbitrarily be with- 
drawn, although no decree has been entered there- 
There is authority in the United States which 
tends to support this doctrine.?* -The right to have 


The admissions implied from 


of the decree filed in the cause is a’ 
sufficient expression of consent to 
have a decree entered as drafted, 
where such intention is also indicated 
by the circumstances under which the 
indorsement was made. Chicago, etc, 
Benev. Soc. v. Chicago, etc., Aid Soc., 
283 Ill. 99, 118’NE 1012 [aff 205. Ill. 
A. 535]; Wright, v. Matters, 204 Ill. 
A. 398; Davis Paint Mfg. Cod: v. 
Metzger Linseed Oil Co., 90 Ill. A... 
117 [rev on other, grounds 188 Til. 
295,’ 58° NE 940]; Indianapolis, ete:,;, 
LAO v. Sands, 133 Ind. 433, 32 NE 
( a , f 

Consent of counsel see infra text 
and notes 37-40. 

22. Person v. Leathers, (Miss.) 19. 
S 582; Monroe. Bank v. Widner, 11’ 
Paige €N. Y.) 529, 48 AmD “768: , 

[a] .Decree upon award of arbi- 
trator.—(1) An agreement to refer, 
a suit pending to an arbitrator, and’ 
that a decree shall be entered in the, 
cause in conformity with his’ deci- 
sion, will justify the entry’of a‘ de-. 
cree accordingly, which. decree will 
be binding upon the-~ parties’ as ‘a, 
decree by consent. Monroe. Bank -v., 
Widner, 11 Paige’ (N.’.Y,3.°533:'- See 
generally Arbitration“ °§~ 389. (2) 
Where a consent decree submits a 
cause to arbitration and a supple-' 
mental decree provides that .the' 
award shall not be final, a decree en-' 
tered on the award is not a consent: 
decree. Person v.. Leathers, ' (Miss.) 
19 S 582. ; 
Mis Rigby v. Lefevre, 58 Miss. 

[a] Consent to suspension of exe- 
cution of the decree, although shown 
by the decree, does not rénder the’ 
decree One by consent. Rigby vy. Le- 
fevre, 58 Miss. 639. 

24 Lee v. Lee, 77 Ala. 412. 

25; Herold= uv. “Craigy 59) W. Wat 
353, 53 SE 466; Manion v. Fahy, 11 
W. Va. 482. 

26. Herold v. Craig, 59 “W. Va. 
353, 53 SE 466; Manion vy. Fahy, 11 
W. Va. 482. 

[a] Liability at law for breach of 
agreement.—A case might arise 
where a party would be liable to a 
common-law action for refusing to 
carry out his agreement, and ob- 
jecting to the entering of the cons 


sent decree aS agreed upon. Manion 
v. Fahy, 11 -W. Va. 482: 

27. Harvey v. Croydon Union 
Rural Sanitary Authority, 26 Ch.. 


D. 249; Davis’ v. Davis, 134Ch. DD: 861°" 
Holt v. Jesse, 3 Ch:!D. 177; 2. Daniell ' 
Ch. Pl. & Pr. (6 Am. ed) p 965. 

28. Coultas y. Green, 43 Ill. 277 
(holding that a stipulation of record. 
should be enforced by rendition of 
a decree thereon, although a party. 
thereto is unwilling that. such 
should be done); Cook v. Nawby, °213 
> GR 


pees 
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a deeree entered upon a prior consent may be waived 
by conduct in the cause inconsistent with such 
right.2® In the absence of fraud or mistake, brought 
to the attention of the court by appropriate pro- 
ceedings,*° a record recital that the decree was by 
consent is conclusive upon the parties,** but not 
upon third persons.*? Conversely, the express terms 
of a decree showing that,it was not by consent, can- 
not be disregarded in a collateral proceeding.** 
Whether a recital shows a consent decree is, of 
course, a matter of construction,** as is also the 
question as to the parties purported to be bound by 
the decree.*° Whether a consent decree may be 
entered in vacation depends upon the general au- 
thority of the court to enter decrees out of term.*® 

Consent of counsel. The authority of counsel to 
consent to a decree is controlled by the general prin- 
ciples applicable to the relation of attorney and 
chent.37 The death of a consenting attorney does 
not of itself prevent the entry of the decree.*® <A 
record recital that a party, through his attorney, 
consented to the decree, is equivalent to a direct 

29. Sharpless y. Warren, [ec] 


Ch. A.) 58 SW 407. 
fa] A consent to take testimony 


(Tenn. 


another state 


EQUITY 


Public policy as aid to con- 
struction.—The fact that a decree of 
would be 


[$§ 964-965 


finding that the attorney had authority in the prem- 
ises.29 A recital of consent by ‘‘defendants’ ’” 
counsel, will be presumed to refer only to those de- 
fendants who have appeared.*° 

[§ 965] 2. Form and Scope. The decree should 
recite or show upon its face that it was entered by 
consent,*+ especially where it is not supported by 
any state of facts established by the proofs.*? Oth~- 
erwise a vital question may arise as to whether it 1s 
a consent decree or not.4® But such a recital is not 
indispensable ;** the nature of the decree may be 
shown by the r&cord,*® or even by matters outside 
the record, if not inconsistent therewith.*® Nor is 
it necessary that the decree be supported by spe- 
cific findings of fact *? or by a certificate of the 
evidence.48 The general rule that relief must be 
within the pleadings *® does not apply with full force 
to consent decrees.°° Ordinarily all that will be 
required is that the agreement shall come within 
the general scope of the case made by the plead- 
ings. The relief is not circumscribed by the is- 


Clyburn vy. Reynolds, 31 S. C. 


40. 
91, 9 SE 9738. 
invalid as 41. Patterson v. Northern Trust 


after stipulation for a decree waives 
the right to a decree under the stipu- 
lation. Sharpless vy. Warren, (Tenn. 
Ch. A.) 58 SW 407. 
30. See infra § 968. 

ois Ala.—Collins v. Loyal, 56 Ala. 
403. 

Pe Scream oes v. Richmond, 42 Cal. 


-Ga—Clews v. First Mortg. Bond- 
holders, 51 Ga. 131. 
Tll.—Frank v. Bruck, 4 Ill. A. 627. 
Mitgare bred v. Carlisle, 51 Miss. 
785. 
on Y.—Atkinson v. Manks, 1 Cow. 
691. 
~'Tex.—Cannon vy. Hemphill, 7 Tex. 
184. . 
- Necessity of recital of consent see 
infra § 965 text and notes 41-46. 


ie Dibrell v. Carlisle, 51 Miss. 
785. 
83. Harding v. Harding, 198 U. S. 


317, 25 SCt 679, 49 L. ed. 1066 [rev 
140 Cal. 690, 74 P 284]. 

{a] A foreign decree purporting 
on its face to have been rendered 
upon issues made and proofs, can- 
not be denied full faith and credit 
on the ground that it is a consent de- 
cree. Harding v. Harding, 198 U. S. 
317, 25 SCt 679, 49 L. ed. 1066 [rev 
140 Cal. 690, 74 P 284]. 

34. See cases infra this note. 

[a] Consent decree shown.—(1) A 
recital that by agreement of counsel 
of both parties “the following de- 
cree is rendered” repels the presump- 
tion that it was made on evidence. 
Mitchel v. Hardie, 84 Ala. 349, 4 8S 
182. (2) Where the question was 
whether it was proper to sell or rent 
real estate to pay debts charged 
upon it, and the decree recited that, 
the defendants “appearing and ask- 
ing this Court, that the said real 
estate be rented instead of being 
soid, and the complainants assent- 
ing thereto, it is adjudged, ordered 
and decreed” that the real estate be 
rented, etc., it was held that the de- 
cree was by consent. Rose vy. Brown, 
17 W. Va. 649, 652. 

[b] Consent decree not shown.— 
(1) <A decree reciting that the cause 
came on to be heard before a special 
judge, “presiding by consent of par- 
ties,’ does not show consent to the 
contents of the decree. Crosby v. 
Morristown, etc., R. Co., 42 SW 507. 
(2) A recital that the cause came 
on for final hearing upon the stipula- 
tion of the parties does not show that 
the decree was rendered by consent. 
American Emigrant Co. v. Fuller, 83 
Iowa 599, 50 NW 48. 


against public policy if it should be 
held to be a consent decree, will in- 
cline the court to hold the decree to 
have been rendered on issues and 
proofs, so as to entitle it to full 
faith and credit. Harding v. Hard- 
ing,.198°U.. S. 317, 25. SCt 679, 49 L: 
ed. 1066 [rev 140 Cal. 690, 74 P 284]. 

35. See cases infra this note. 

[a] “Parties.”,—A recital of con- 
sent by “ail the parties,” concludes 
only parties to the suit. Dibrell v. 
Carlisle, 51 Miss. 785. 

{b] “Parties represented by coun- 
selv—An order “by consent of all 
the parties represented by counsel,” 
includes all parties who had appeared 
at the time of the order, but no 
others. Myllius v. Smith, 53 W. Va. 
173, 44 SE 542. 

86. Bayerque v. Jackson Water 
Cong2 Hua Cas| NOs d loo NICAl ansos 
Foster v. Foster, 126 Ala. 257, 28 S 
624; Alder v. Van Kirk Land, etc., 
Co., 114 Ala. 551, 21 S 490, 62 AmSR 
133; Francis v. Wells, 4 Colo. 274; 
Hattenback v. Hoskins, 12 Iowa 109; 
Gilmer v. Baker, 24 W. Va. 72. 

Entry in vacation generally see 
supra § 831. 

37. Ala.—Charles v. Miller, 36 
Ala. 141. 

Cal.—Holmes v. Rogers, 13 Cal. 


1. 

Ill.—Chicago, etc., Benev. Soc. v. 
Chicago, ete., Aid Soc., 283 Ill. 99, 118 
NE 1012 [aff 205 Ill. A. 585]; Wright 
v. Matters, 204 Ill. A. 398. 

Mont.—Jubilee Placer Co. v. Hoss- 
feld, 20 Mont. 234, 50 P 716. 

N. J.—Gifford v. Thorn, 9 N. J. Eq. 
702. 

Or.—Schmidt v. Oregon Gold Min. 
Co., 28 Or. 9, 40 P 406, 1014, 52 AmSR 


159. 
R. I.—wWilson v. Wilson, 25 R. I. 
446, 56 A 773. 


Tenn.—Jones v. Williams, 5 Coldw. 
371; Tellico Mfg. Co. v. Williams, 
(Ch. A.) 59 SW 1075. 

Authority of attorney to confess 
judgment generally see Attorney and 
Client § 150. 

38. Edwards v. 
Ch. A.) 47 SW 144. 

fa] TIllustration.—If an attorney 
agrees to the terms of a decree of 
which the client has notice, the at- 
torney’s death will not prevent the 
entry of the decree, and if the client 
wishes further representation he 
should employ other counsel. EHd- 
wards v. Turner, (Tenn. Ch. A.) 47 
SW 144. 

39. Pacific R. Co. v. Ketchum, 101 
U.S. 289, 25 L. ed. 932. 


Turner, (Tenn. 


Co., 238 Ill. 601, 87 NE 843; Krieger 
v. Krieger, 221 Ill, 479, 77 NE 909; 
Armstrong v. Cooper, 11 Ill. 540; 
Grand Rapids Fitth Nat. Bank v- 
Clinton Cir. Judge, 100 Mich. 67, 58 
NW 648; Davison v. Hough, 165 Mo- 
561, 65 SW 731; 2 Daniell Ch. Pr. 
(6 Am. ed) p 1001. 

Conclusiveness of recitals of con- 
Cel ay supra § 964 text and notes 

42. Levy v. Williams, 4 S. C. 515. 

43. Krieger v. Krieger, 221 Ill. 
479, 77 NE 909; Burney v. Ludeling, 
41 La. Ann. 627, 6 S 248; Grand 
Rapids Fifth Nat. Bank v. Clinton, 
100 Mich. 67, 58 NW 648; Rigby v. 
Lefevre, 58 Miss. 639. 

44. Krieger v. Krieger, 221 Ill. 
479, 77 NE 909; Bennett v. Bradford, 
132 Ill. 269, 24 NE 630; Armstrong v. 
Cooper, 11 Ill. 540. 

45. Krieger v. Krieger, 221 Ill. 
479, 77 NE 909. 

[a] A certificate of the evidence 
may suffice to show the nature of the 
decree. Crow v. Harrison, 248 Ill. 
462, 94 NE 4; Bennett v. Bradford, 
132 Ill. 269, 24 NE 630. 

46. Krieger v. Krieger, 221 Ill. 479, 
77 NE 909; Armstrong v. Cooper, 11 
Tll. 540. 

[a] Where the record shows a de- 
cree pro confesso, (1) this does not 
preclude an extrinsic showing that 
the decree was by consent. Karr v. 
Freeman, 166 Ill. 299, 46 NE 717; 
Armstrong v. Cooper, 11 Ill. 540. (2) 
Consent to order pro confesso see 
supra § 943 text and note 16. 

47. Schuler v. Hogan, 168 Ill. 369, 
48 NE 195; Hohenadel v. Steele, 141 
Hl A218 ate 230) ML 229, 286. Nee 
Oo Steele v. Hohenadel, 141 Ill. A. 


48. Schuler v. Hogan, 168 Ill. 369, 
48 NE 195; Hohenadel v. Steele, 141 
Ill. A. 218 [aff 237 Ill. 229, 86 NE 
ib Steele vy. Hohenadel, 141 Ill. A. 


Recital of findings or evidence gen- 
erally see supra § 842, 

49. See supra § 854. 

50. Nashville, etc., R. Co. ve U. S. 
113 U.. “St? 26155) SCt? 460-228" Baveds 
971; Pacific R. Co. v. Ketchum, 101 
U.'S. 289, 25 L. ed. 932; Indianapolis, 
ete, R. Co. vy. Sands, 133 Ind. 433, 
32 NE 722; Schermerhorn vy. Ma- 
haffie, 84 Kan. 108, 8 P 199; Wilson 
v. Schaefer, 107 Tenn. 300, 64 SW 
208; Bigley v. Watson, 98 Tenn. 353, 
39.SW 525, 38 LRA 679. 

51. Pacific R. Co. v. Ketchum, 101 
U. S. 289, 25 L. ed. 932; Pletcher v. 
Holmes, 25 Ind. 458; Schmidt v. Ore- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


; 


§§ 965-967] 


sues ©? ‘or the prayer.®? 


of deeree.*4 


not res judicata.®! 


one else.®? 


gon Gold Min. Co., 28 Or. 9, 40 P 
406, 1014, 52 AmSR 759; Wilson v. 
Schaefer, 107 Tenn. 300, 64 SW 208; 
Tellico Mfg. Co. v. Williams, (Tenn. 
Ch. A.) 59 SW 1075. See also cases 
supra note 50. 

52. U. S.—Nashville, ete., R. Co. 
VaerWevs-, 113 Us iSs 261525 1SCt-460,..2 
L. ed. 971; Pacific R. Co. v. Ketchum, 
10% U.S. 289, 25 Ls eds. 932. 

Ga.—Diver v. Wood, 114 Ga. 296, 40 
SE 257. 

papomanioteher v. Holmes, 25 Ind. 
458. 

Kan.—Schermerhorn v. Mahaffie, 34 
Kan. 108, 8 P 199. 

Nebr.—Clark v. Charles, 55 Nebr. 
202, 75 NW 563. 

Or.—Schmidt v. Oregon Gold Min. 
Co., 28 Or. 9, 40 P 406, 1014, 52 AmSR 
759. 

Tenn.—Wilson v. Schaefer, 107 
Tenn. 300, 64 SW 208; Bigley v. Wat- 
son, 98: Tenn. 3538, 39 SW 525, 38 
LRA 679; Tellico. Mfg. Co. v. Wil- 
liams, (Ch. A.) 59 SW 1075; Oody v. 
Roane Iron Co., (Ch. A.) 53 SW 1002 
[aff 58 SW 850]. : 

53. Schmidt v. Oregon Gold Min. 
Co., 28 Or. 9, 40 P 406, 1014, 52 AmSR 
759. ; 
54, Frank y. Bruck, 4 Ill. A. 
627. 

[a] Dlustration.—Consent to a 
decree for absolute sale in foreclos- 
ure proceedings waives the benefit of 
a statute providing generally for re- 


demption from _ foreclosure _ sales. 
Frank v. Bruck, 4 Ill. A. 627. 

55. Iglehart v. Armiger, 1 Bland 
(Md.) 519. 

56. Iglehart v. Armiger, 1 Bland 
(Md.) 519 


57. Ala.—Collins v. Loyal, 56 Ala. 
403. 
Ida.—Strode v. Miller, 7 Ida. 16, 
59 P 893. 


Ill.—Coultas v. Green, 43 Ill. 277. 

Md.—Ware v. Richardson, 3 Md. 
505, 56 AmD 762. 

Pa.—Saupp v. Streit, 258 Pa. 211, 


101 A 939. 

[a] fhe presumption, where the 
agreement is not set out in the rec- 
ord, is that the decree was justified. 
Collins v. Loyal, 56 Ala. 403. 

Modification or vacation for non- 
conformity to agreement see infra 

968. 

: 58. See supra § 964 text and note 


: 59, Hall v. Wellman Lumber Co., 
78 Ark. 408, 94 SW 43. 
60. Ark.—Hall v. Wellman Lum- 
ber Co., 78 Ark. 408, 94 SW 43. 
Ga.—Driver v. Wood, 114 Ga. 296, 
40 SE 257. ; 
Tll.—Mooney v. Valentynovicz, 262 
Ill. 355, 104. NE 645; Paine v. 


Z A party may thus even 
waive statutory rights incident to a particular kind 
But consent cannot authorize a decree 
- upon a bill which lays no foundation for equitable 
relief,°> nor entitle plaintiff to relief when by his 
own showing he has no capacity to receive it.°> The 
decree must, of course, conform to the agreement,°* 
which the court has no power to modify.®® 

[§ 966] 3. Operation and Effect. While a con- 
sent decree partakes of the nature of both a con- 
tract and a decree,*® it is not strictly a judicial de- 
gree, but rather in the nature of a contract entered 
into with the solemn sanction of the court.® 
As a contract, 
parties to the consent, and their privies,®? but no 
And, being a contract, it can be varied 
or vacated only by consent, except where, through 
fraud or mistake, the minds of the parties have not 
met upon its terms,®* the consent upon which it is 
based being a waiver of the usual procedure ante- 
_cedent to a judicial decree ® and of all errors there- 
in,°° and of the necessity of evidence.®? 

As transfer of title. A consent decree may oper- 


EQUITY: 


It is 
it binds all the 


mination.’? 


Doughty, 251 Ill. 396, 96 NE 212; 
Hohenadel v. Steele, 237 Ill. 3 
NE 717; Krieger v. Krieger, 221 Ill. 
479, 77 NE 909; Wadhams v. Gay, 73 
Ill. 415. 

Porto Rico.—Franceschi v. Jones, 
8 Porto Rico Fed. 472. 

S. C.—Edgerton v. Muse, 11 S. C. 
Eq. 51. 

Tenn.—Boyce vy. Stanton, 15 Lea 
346. 

W. Va.—Myllius v. Smith, 53 W. 
Va. 178, 44 SE 542; Seiler v. Union 
Mfg. Co., 50 W. Va. 208, 40 SE 547; 
Morris v. Peyton, 29 W. Va. 201, 11 
SH 954. 

61. U. S.—Lawrence Mfg. Co. v. 
Janesville Cotton-Mills, 138 U. S. 
552, 11 SCt 402, 34 L. ed. 1005; Texas, 
+) Rui Cow VeSouthern! Pac R.-Co., 
LST Ore Sirs 8 wed S Cui Oo; yS4ets eds 
614; Brownsville Taxing-Dist. v. 
Loague, 129 U. S. 498, 9 SCt 327, 32 
L. ed. 780; Gay v. Parpart, 106 U. S. 
679, 1 SCt 456, 27 L. ed. 256; Bean 
v. Smith, 2 F. Cas. No. 1,174, 2 Ma- 
son 252. 

Tll.—Wadhams vy. Gay, 73 Ill. 415. 

N. C.—Lamb vy. Gatlin, 22 N. C. 
37. 

Porto Rico.—Franceschi v. Jones, 
8 Porto Rico Fed. 472. 

S: C.—Edgerton v. Muse, 11 S. C. 
Eq. 51. 

62. Ala.—Alder v. Van Kirk Land, 
114 Ala. 551, 21 S 490, 62 
AmSR 133. 

Ga.—Driver v. Wood, 114 Ga. 296, 
40 SE 257. 

N. C.—Rollins v. Henry, 78 N. C. 
342. 

Porto Rico.—Franceschi v. Jones, 
8 Porto Rico Fed. 472. 

Tenn.—Boyce v. Stanton, 15 Lea 
346. 

[a] Interveners consenting to a 
decree are as truly bound as any 
other parties. Franceschi v. Jones, 
8 Porto Rico Fed. 472. 

63. Oldhams v. Jones, 5 B. Mon. 
(Ky.) 458; Blight v. Banks, 6 T. B. 
Mon. (Ky.) 192, 17 AmD 136; Dibrell 
v. Carlisle, 51 Miss. 785; Boyce v. 
Stanton, 15 Lea (Tenn.) 346; Mc- 
Swegin v. Howard, 70 W. Va. 783, 74 
SE 948; Myllius v. Smith, 53 W. Va. 
173, 44 SE 542. 

64. See infra § 968. 

65. Mooney v. Valentynovicz, 262 
Ill. 355, 104 NE 645; Young v. Young, 
i Neds igi iol. 

[a] Process is not necessary to 
the validity of a consent decree. 
Mooney v. Valentynovicz, 262 Ill. 355, 
104 NE 645. 


66.. U. S.—Bayerque v. Jackson 
Water Co., 2 F. Cas. No. 1,136, Mc- 
All, 85. 


Ala.—Alder v. Van Kirk Land, etc., 
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ate as a transfer of title to personalty,®* or as a 
conveyance of equitable title to realty,®® and, as in 
the case of decrees generally,’® in some states it may 
pass the legal title to realty.”! 

[§ 967] 4. Construction and Enforcement. The 
general rules controlling the construction of con- 
tracts’? and decrees‘? apply to consent decrees.** 
Similarly, the modes of enforcing decrees general- 
ly are available to enforce a consent decree; 
but where a bill is brought to enforce a consent de- 
cree the rule that the court may look into the merits 
of the case with the view of determining whether, 
equitably, the decree ought to be enforced,” is ap- 
plied more liberally in the case of consent decrees, 
than in other cases,’* such a decree being largely 
a contract as distinguished from a judicial deter. 
The court may make such further di- 
rections as are necessary to carry a consent decree 
into effect according to its spirit and effect.8° In 
order to enforce a consent decree the court has the 
power to construe it,** but this power will not be 
exercised unnecessarily,*? and the decree cannot be 
amended or modified under the guise of construe: 


Co., 114 Ala. 551, 21 S 490, 62 AmSR 
ee Collins v. Loyal, 56 Ala. 

Ga.—Latimer vy. Irish-American 
Bank, 119 Ga. 887, 47 SE 322; Har-’ 
graves v. Lewis, 7 Ga. 110. 

Ill.—Mooney y. Valentynovicz, 262 
Ill. 355, 104 NE 645; Hohenadel v. 
Steele, 237 Ill. 229, 86 NE 717; Gal- 
way v. Galway, 231 Ill. 217, ,83 NE 
154; Krieger v. Krieger, 221 Ill. 479, 
HEN 909; Frank v. Bruck, 4 Ill. A. 

Kan.—Schermerhorn vy. Mahaffie, 34. 
Kan. 108, 8 P 199. 

Va.—Prince v. McLemore, 108 Va. 
269, 61 SE. 802. 5; : 

Eng.—Webb v. Webb, 3 Swanst.’ 
658, 36 Reprint 1011. 

67. Indianapolis, ete, R. Coe ‘v. 
Sands, 133 Ind. 433, 32 NE 722. 

68. Banks vy. Wilks, 1 Humphr.. 
(Tenn.) 279. 

69. Driver v. Wood, 114 Ga. 296, 
40 SE 257. , 

70. See supra § 863. j ‘ 

71. Rollins v. Henry, 78 N. C. 342; 
Tellico Mfg. Co. v. Williams, (Tenn. 
Ch. A.) 59 SW 1075. / 

72. See Contracts § 481 et seq. 

73. See supra § 862. 

74. Hall v. Wellman Lumber Co., 
78 Ark. 408, 94 SW 43. > 

[a] Time.—Where the decree is 
silent as to the time within which 
a privilege granted thereby may be 
exercised, a reasonable time, and 
that only, will be implied. Hall v. 
Wellman Lumber Co., 78 Ark. 408, 94 
SW 43. 

Construction of recitals as to con- 
sent see supra § 964 text and note 34, 
75. See supra § 865. 

76... Green- v. Rembert, 108 ‘SiC, 
203, 938 SH 769. 

[a] An action at law (1) may be 
brought on a consent decree. Green 
v. Rembert, 1081'S. Ci 203;°-93) SH 
769. (2) Action at law to enforce 
decrees generally see supra § 868. 

77. See supra § 867. 

78. Lawrence Mfg. Co. v. Janes- 
ville Cotton Mills, 188 U: S. 552, 11 
SCt 402, 34 L. ed. 1005; Texas, etc., 
R. Co.’ v) Southern Pac. R. Co., 137 
We Si-485"4 1) SCt 40034 -. ed. 614% 
Gay v. Parpart, 106 U. S. 679, 1 SCt 
456, 27 L. ed. 256; Wadhams v. Gay, 
73 Till. 415; Franceschi v. Jones, 8 
Porto Rico Fed. 472. 

79. See supra § 966. 

80. Leitch v. Cumpston, 4 Paige 


(N. Y.) 476. 

81. Seiler v. Union Mfg. Co., 50 
W. Va. 208, 40 SE 547; Morris v. 
Peyton, *29°.W. Va. 201, 11 SE 
954. 


82. Morris v. Peyton, 29 W- Va. 


201, 11 SE 954. 
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tion.’? 


not stay execution.** 


[§ 968] 


take ®7 in its procurement 
Pp , 


' 83. Seiler v. Union Mfg. Co., 50 
W. Va. 208, 40 SE 547. 

Modification of consent decrees! see 
infra § 968. 

84. Anderson v. Jacksonville, etc., 
Re OCOnml ees Cas. INO. 3580 WOOdSs 


628. 

85. Kaw Valley Drain. Dist. v. 
Union Pac. R. Co., 163 Fed. 836, 90 
CCA 320; Ex p. Gresham, 82 Ala. 359, 
2S 486; Knobloch v. Mueller, 123 Ill. 
554, 17 NE 696. 

86. U. S.—Terry v. Alabama Com- 
mercial Bank, 92 U. S. 454, 23 L. ed. 
620; Doss v. Tyack, 14 How. 2974 
L. ed. 428; Kaw Valley Drain. Dist. 
VessUnion Pace, BR. ;Co.,163 Fed. -8§36; 
90 CCA 320; Guild v. Phillips, 44 Fed. 
461. 

. Ala.—Adler vy. Van Kirk Land, etc., 
Co., 114 Ala. 551, 21 S 490, 62 AmSR 
133; Curry v. Peebles, 838 Ala. 225, 
3.S 622. 

Ill.—Paine v. Doughty, 251 Ill. 396, 
96 NE 212; Karr v. Freeman, 166 Ill. 
299, 46 NE MA MOCO Wis Lynn, 138 Il. 
195, 29 NE 857: Knobloch y. Mueller, 


123 Ill. 554, 17 NE 696; Rowan: v. 
Shawneetown First Nat. Bank, 112 
Ill. A. 434, 

Ind.—Indianapolis, ete., R. Co. v. 


Sands, 133-Ind. 433, 32 NE 722. 


Iowa.—De Louis v. Meek, 2 Greene 
55, 50 AmD 491. 
N. Y.—Monell. v. Lawrence, 12 


Johns, 521. 

N. C.—Kerchen v.. McEachern,., 93 
N. C. 447; Rollins v. Henry, 78 N. C. 
342. 

Or.—Watson v.. Smith, 7 Or. 448. 

Pa.—Nevins’ Hst., 7 Phila. 506. 

Va.—Prince v. MeLemore, 108 Va. 
269,:51,.SE 802. 

Ww. Nae ner oue ‘vy. Wilson, 19 
W. Va. 108; Manion v. Fahy; 11. W. 
Va. 482, 

{a] Gharacter of fraud available. 
—(1).The-fraud must be in the pro- 
curement of the, decree. . Adler .v. 
Van Kirk, Land, ete.,. Co, 114 Ala. 
551; 21 S.490,.62 AmSR 133. And see 
generally supra, § 932. (2) ..Where,a 
bill in equity alleges-that ‘complain- 
ant’s consent to a compromise de- 
cree in former litigation between, the 
same parties was obtained by a:frau- 
dulent withholding. by defendants of 
important and material facts, well 
known to them, and unknown to com- 
plainants; which facts would prob- 
ably have controlled the case in com- 
plainant’s favor, the facts being here 


fully stated, and prays a,decree set- | 


ting aside the former decree, and de- 
murrer is filed, ‘the demurrer will be 
overruled. Guild v. Phillips, 44 Fed. 
461. 

87. U.S.—Kaw Valley Drain. Dist. 
Ve nUnion j;Pac; : R:) Cos; 
90 CCA 320. 

Ala.—Adler v, Van Kirk Land, etc., 


Co., 114 Ala. 551, 21 S 490, 62 AmSR 
133; Curry v. Peebles, .83 Ala. 225, 
3S 622. 


Ga.—Gray v. Wright, 123 Ga: 295, 
51 SE 373; Latimer v. Irish-American 
Bank, 119 Ga. 887, 47 SE 322. 

Ill.—Bonney v. Lamb, 210 Ill. 95, 
71 NE 375; Karr v. Freeman, 166 Ill. 
299, 46 NE Tie .Coxmaiy. ‘iynns 3's) D1, 
195, 29 NE 857: Knobloch v. Mueller, 
123 Ill. 554, 17 NE 696; Flagler v. 
Crow, 40 Ill. 414; Nelson v. Nelson, 


Where the consent provides that execution 
of the decree shall be suspended upon certain terms, 
and the terms are not complied with, the court will 


5. Correction or Vacation. 
decree may be vacated for matters going to the fact 
of consent,’> such as fraud,®® or accident or mis- 
either 
grounds, or both, may include nenconformity of the 
decree to the agreement of consent,®* or the unau- 
thorized consent of an attorney.*® 
decree may be corrected for clerical errors. 


163 Fed. 836,) 


EQUITY | 


consent,.?? 


[§§ 967-968 


erwise, being a contract,® it can be varied only by 
A distinction has been drawn in this 
connection, between variation or modification and 


vacation, on the ground that the former would: de- 


A consent 


one of which 
proper case.?4 


Also, such a 
Oth- 


127 Ill. A. 422; Rowan v. Shawnee- 
town First Nat. Bank, 112 Ill. A. 434. 
Ind.—Indianapolis, ete., R. Co. v. 
Sands, 133 Ind. 433, 32 NE 722. 
Mich.—Hews v. Hews, 145 Mich. 
247, 108 NW 694; Smith v. Smith, 142 
Mich. 413, 105 NW 880; Ingles v. 
Biyeny 117 Mich. 113, 75 NW 442. 
aie weckas v. McEachern, 93 
N. No. 


R. 1 Vincent v. Matthews, 15 R. 
F235 0930 8 CAR 704) 

Va.—Prince v. McLemore, 108 Va. 
269, 61 SE 802; Anderson vy. Wood- 
ford, 8 Leigh (35 Va.) 316. 

W. Va.—Armstrong y. Wilson, 19 
W. Va. 108; Rose v. Brown, 17 W. Va. 
649; Manion v. Fahy, 11 W. Va. 482. 

[a] A unilateral mistake is suf- 
ficient to authorize the vacation of 
the decree. Hews v. Hews, 145 Mich. 
247, 108° JNIW:). 16943 «Vincent: =v. 
Matthews, 15 R. I. 509, 8 A 704; Wild- 
ing v. Sanderson, [1897] 2 Ch. 5384. 

Lb] Nonproduction of evidence 
through accident or mistake is not 
ground for the vacation of a consent 
decree. Gray v. Wright, 123 Ga. 295, 
STE SE sis. 

{c] A mistake of law (1) is not 
sufficient to authorize the vacation 
of a consent decree. Alcorn County 
v. Tuscumbia Drain. Dist., 102 Miss. 
401, 59 S 798.. (2) A consent decree 
will not be vacated because of a 
later decision announcing the law 
contrary to what counsel supposed it 
to be. Ingles v. Bryant, 117 Mich. 
113, 75 NW 442. 

88. U. S.—uvU. S. v. Castre, 25° B. 
Cas. No. 14,754, 5 Sawy. 625. 

Ala.—Curry v. Peebles, 83 Ala.'225, 
3 S 622. 

Cal.—Peo. v. North San Francisco 
Homestead, etc., Assoc., 38 Cal. 564. 

Ga.—Lester v. Mathews, 58 Ga. 403. 

Tll.—Karr v. Freeman, 166 Ill. 299, 
46 NE 717; Knobloch v. Mueller, 124 
Ill 554) (17 NH. 696. 

Mich.—Hews v. Hews, 145 Mich. 
247, 108 NW 694. ° 

N. Y.—French vy. Shotwell, 5 Johns. 
Ch. 555 [aff 20 Johns. 667]. 

N. C.—Kerchner v. McEachern, 93 
N. C. 447. 

S..C—DHdgerton v. Muse, 11 S. C. 
Hq. 51. 

Tenn.—Jones v.- Goodlett, (Ch. A.) 
39 SW 539. 

W. Va.—Zane v..Fink, 18 W. Va. 
693; Manion v. Fahy, 11 W. Va. 482. 

89. Pacific R. Co. vy. Ketchum, 101 
en S:, 289) io MLieteas 932 Mer my ave 
Alabama Commercial Bank, 92 U. S. 
454, 23 L. ed. 620; Kaw Valley Drain. 
Dist. v. Union Pac. R.: Co., 163 Fea. 
836, 90 CCA 320; Denton v. Roddy, 34 
Ark. 642; Coster vy. Clarke, 3 Edw. 
(N. Y.) 405 [aff 2 ChSent 38]; Cox 
v. Hartsville Bank, (Tenn.) 63 SW 
237; Mathews v. Massey, 4 Baxt. 
(Tenn.) 450; Jones vy. Williamson, 5 
Coldw. (Tenn.) 371. 

90. Peo. v. North San Francisco 
Homestead, ete., Assoc., 38 Cal. 564; 
Murphy v. Savannah, 73-Ga. 2635 Por- 
ter v. Vaughan, 22 Vt. 269; Seiler v. 
Union Mfg. Co., 50 W. Va. 208, 40 
SE 547; Morris v. Peyton, 29 W: Va. 
201, 11 SE 954; Manion v. Fahy, 11 
W. Va. 482. 

91. See supra § 966. 

92. U. S.—Thompson vy. Maxwell 


stroy the character of the decree as being by con- 
sent and hence is not permissible, whereas the lat- 
ter destroys the whole decree onithe ground that it 
was never consented to, and hence is allowable in a 
Generally, a consent decree cannot 
be disturbed by proceedings in the cause,®* such 
aS a summary motion<or petition ®® or a rehear- 


Land-Grant, etc., 0.5 168 U. S. 451, 
18 SCt 121, 42 L. ed. 539. 

Ala.—Adler v. Van Kirk Land, etce., 
ae 114 Ala. 551, 21 S 490, 62 AmSR 
ig rer cae v. Tannehill, 27 Ark. 

Fla.—White v. Walker, 5 Fla. 478. 

Ga.—Gray v. Wright, 123 Ga. 295, 
51 SE 3738. 

Ill.—McDonald v. Shimeall, 282 Tll. 
42, 118 NE 399; Mooney v. Valentyn- 
ovicz, 262 Ill. 355, 104 NE 645; Crow 
v. Harrison, 248 Ill. 462, 94 NE 4; 
Hohenadel vy. Steele, 237 Ill. 229, 86 
NE 717; Galway v. Galway, 231 I11. 
217, 883 NE 154; Frank v. Bruck, 4 Ill. 
A. 627. 

Miss.—Pipkin v. Haun, Freem. 254. 

Nebr.—Clark y. Charles, 55 Nebr. 
202, 75 NW 563. 

N. Y.—Leitch v. Cumpston, 4 Paige 
476; Monell ‘vy. Lawrence, 12 Johns. 
521;. French v. Shotwell, 5 Johns. 
Ch. 555 [aff 20 Johns. 667]. 

N. C.—Kerchner v. McEachern, 93 
N. C. 447; Edney v. Edney, 81 N. C. 1; 
Wilcox v. Wilcox, 36 N. C. 36. 

Porto Rico.—Luce v. Mullenhoff, 3 
Porto Rico Fed. 86. 

R. I.—Hyde v. Superior CUD Z3R: 
I. 204, 66 A 292; Bristol v. Bristol, 
ete., Water Worlds) 19° Re Es Gd SbeaAs 
884, 25 R. £9189, 55 AVEO. 

Va.—Darraugh vy. Blackford, 84 
Va. 509, 5 SE 542. 

W. Va.—McGraw v. Traders’ Nat. 
Bank, 64 W. Va. 509, 63 SH 398; 
Seiler v. Union Mfg. Co., 50 W. Va. 
208, 40 SE 547; Morris v. Peyton, 29 
W. Va. 201, 11 SE 954; Hunter v. 
Kennedy, 20 W. Va. 343: Armstrong 
v. Wilson, 19 W. Va. 108; Manion 
v. Fahy, 11 W. Va. 482. 

[a] Interlocutory decrees (1) are 
subject to the same rule. Edney v. 
Edney, 81 N. C. 1; Armstrong y. Wil+ 
son, 19. W. Va. 108. (2) But where 
a consent 
founded upon a former decree ren- 
dered in invitum, the rule does not 
apply. Wilcox v. Wilcox, 36 N. C. 36. 

{b] Conditional consent.—Where 
a party consents conditionally to cor- 
recting the decree, the other party 
must consent to -the condition in or- 
der to obtain the correction. Leitch! 
v. Cumpston, 4 Paige (N. Y.) 476. 

[ec] Showing as to nature of de- 
cree.—(1) Properly, the nature of the 
decree should appear from the record. 
See supra § 965. (2) But where such 
is not the case, the fact that the 
decree was by consent may be shown 
by proof extrinsic to the record if 
not inconsistent therewith. Krieger 
v. Krieger, 221 Tll. 479, 77 NE 909; 
Karr v. Freeman, 166 Ill. 299, 46 NE 
717; Armstrong v.-Coapery, 11 I11.°540. 

Directions for enforcement see 
supra § 967 text and note 80. 

93. Kerchner v. McEachern, 93 
N. C. 447; Vaughan v. Gooch, 92 N. C. 
524; Edney v. Edney, 81 N. C. 1; Wil- 
cox v. Wilcox, 36 N. C. 36. 

94. Hyde v. Superior Ct., 28° R. I. 
204, 66 A 292; Morris v. Peyton, 29 
WwW. Va. 201, Pia) 11 SE 954; Manion 


v. Fahy, 11 W.° Va. 482; Estill v. 
McClintic, 11 W. Va. 399. 

95. U. S.—Bayerque v. Jackson 
Water Co., 2 F. Cas. No. 1,136, Mce- 


All. 85. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


interlocutory decree is: 


ee. 7 eee “2 * 
§ 968] 


ing,®* especially after the term at which the decree 
was rendered,®” although, as in the case of decrees 
generally,®® mere clerical errors in a consent decree 
may usually be corrected on motion. 
on consent,’ which is a waiver of error? and eyi- 
dence,* it is subject neither to appeal,* nor to bill of 
review,° whether for error apparent ® or newly dis- 
covered evidence,’ except in:so far as the grounds of 
a bill of review have been broadened by statute,’ 
although the courts sometimes loosely use the term 
‘“bill of review,’’ and thus seem to furnish prece- 
dent for the use of a bill of review where properly 
Where relief is 
sought upon grounds going to the fact of consent 
to the decree as entered, the proper remedy is by 
original bill in the nature of a bill of review,® ex- 
cept in so far as the general remedy by motion or 


the remedy is by original bill.® 


Ill.—Krieger v. Krieger, 120 Ill. A. 
634 [rev on other grounds 221 Ill. 
479, 77 NE 909]. is 

Miss.—Pipkin v. Haun, Freem. 254. 


Or.—Stites v. McGee, 87 Or. 574, 
G15 Ps 1129. 

Tenn.—Jones v. Williamson, 5 
Coldw. 371. 


96. U. S.—Kaw Valley Drain. Dist. 
v. Union Pac. R. Co., 163 Fed. 836, 
$0 CCA 320. 

Ala.—Ex p. Gresham, 82 Ala. 359, 
2S 486. 

Ill.—McDonald v. Shimeall, 282 Ill. 
42, 118 NE 399; Mooney v. Valentyn- 
Ovicz, 262 Ill. 355, 104 NE 645; Hohen- 
adel v. Steele, 237 Ill. 229, 86 NE 717; 
Galway v. Galway, 231 Ill. 217, 83 
NE 154; Krieger v. Krieger, 221 Ill. 
479; 77 NE 909; Bonney v. Lamb, 210 
Tll. 95, 71 NE 375; Joliet First Nat. 
Bank v. Illinois Steel Co., 174 Ill. 
140, 51 NE 200; Armstrong v. Cooper, 
11 Til. 540. 

'  N. Y.—Atkinson v. Manks, 1 Cow. 
691; Monell y. Lawrence, 12 Johns. 
521; French v. Shotwell, 5 Johns. Ch. 
555 [aff 20 Johns. 667]. 

Tenn.—Jones v- Williamson, 5 
Coldw. 371. 

Va.—Darraugh v. Blackford, 84 Va. 
509, 5 SE 542. 

W. Va.—Armstrong vy. Wilson, 19 
W. Va. 108. 

97. Morris v. Peyton, 29 W. Va. 
201, 11 SE’ 954; Rose v. Brown, 17 W. 
Va. 649; Manion v. Fahy, 11 W. Va. 
482; Armstrong v. Wilson, 19 W. Va. 
108. See generally supra § 874. 

98. See supra § 876. 

99. Peo. v. North San Francisco 
Homestead, ete:., Assoc., 38 Cal. 564; 
Porter v. Vaughan, 22 Vt. 269; Seiler 
v. Union Mfg. Co., 50 W. Va. 208, 40 
SE 547; Morris v. Peyton, 29 W. Va. 
201, 11 SE 954; Manion vy. Fahy, 11 
W. Va. 482. 

1. See supra § 964, 

2. See supra § 966 text and note 

66. 
3. 


67. 

4. See Appeal and Error § 546. 

5. U. S.—Thompson vy. Maxwell 
Land Grant, etc., Co., 95° U.S. 391, 
24 L. ed. 481; In re Pentlarge, 19 F. 
Cas. No. 10,962, 17 Blatchf. 306. 

Ark.—Cornish v. Keesee, 21 Ark. 
528. 

Ga.—Latimer v. Irish-American 
Bank, 119 Ga. 887, 47 SH 322; Murphy 
vy. Savannah, 73 Ga. 263; Cunning- 
ham vy. S¢hley, 68 Ga. 105. 

Tll.—MeDonald v. Shimeall, 282 Til. 
42, 118 NE 399; Harrigan v. Peoria 
County, 262 Ill. 36, 104 NH 172; Paine 
v. Doughty, 251 Ill. 396, 96 NE 212; 
Galway v. Galway, 231 Tll. 217, 88 NE 
154; Krieger v. Kriegér, 221 Ill. 479, 
77 NE 909; Bonney v. Lamb, 210 Tl. 
95, 71 NE 375; Watts v. Rice, 192 Ill. 
128, 61 NE 33%; Joliet First Nat. 
Bank vy. Illinois Steel Co. 174 Ill. 
140, 51 NE 200; Cox v. Lynn, 138 Il. 
195, 29 NE 857; Flagler v. Crow, 40 
fll. 414; McDaniel v. James, 23 Ill. 
407; Armstrong v Cooper, 11 Ill. 540; 

: [21 C. J.—52] 


See surpra § 966 text and note 


EQUITY 


Being based | nature of a bill 


be granted only 


may be imposed 


Turner vy. Berry, 8 Ill. 541; Rowan v.] 


Shawnectown First Nat. Bank, 112 
Ill. A. 4384. 

Oh.—Cooch vy. Cooch, 18 Oh. 146. 

Va.—Prince v. McLemore, 108 Va. 
269, 61 SE 802; Darraugh v. Black- 
ford, 84 Va. 509, 5 SE 542. 

WW. Va.—Law v. Law, 55 W. Va. 4, 
64 SE 697; Camden vy. Ferrell, 50 W. 
Va. 119, 40 SE 368; Stewart v. Stew- 
art, 40 W. Va. 65, 20 SE 862; Manion 
v. Fahy, 11 W. Va. 482. 

[al Where the record does not 
show that the decree was by consent, 


that fact should be shown by plea 
or answer to the bill of review; other- 
wise it cannot be raised on the argu- 
ment. Turner v. Berry, 8 Ill. 841. 

6 U. S.—Thompson v. Maxwell 
Land Grant, ete., Co., 95 U.S. 391, 
24 L. ed. 481. 

Ala.—Adler v. Van Kirk Land, etc., 
Co., 114 Ala. 551, 21 S 490, 62 AmSR 
133. 

De aiy ine v. Keesee, 21 Ark. 
528. 

Ga.—Hargraves v. Lewis, 7 Ga. 110. 

Til.—Chicago, ete., Benev. Soc. v- 
Chicago, ete., Aid Soc., 283 Il): 99, 
118 NE 1012 [aff 205 Ill. A. 535]; Mc- 
Donald v. Shimeall, 282 Ill. 42, 118 
NE 399; Mooney v. Valentynovicz, 
262 Tll. 355, 104 NE 645; Hohenadel 


Va steele,. 237 Tl 229) 86 NE Ti; 
Krieger v. Krieger, 221 Ill. 479, 77 
NE 909; Knobloch v. Mueller, 123 Ill. 
554, 17 NE 696. 

Va.—Prince v. McLemore, 108 Va. 
269, 61 SE 802. ! 

7. Latimer v. Irish - American 
Bank, 119 Ga. 887, 47 SE 322; Mooney 
v. Valentynovicz, 262 Ill. 355, 104 NE 
645; Hohenadel v. Steele, 237 Ill. 229, 
86 NE 717; Krieger v. Krieger, 221 
Ill. 479, 77 NE 909; Watts v. Rice, 
192 Tl, 123, 61 NE 337; Camden, v. 
Ferrell, 50 W. Va. 119, 40 SE 368. 

8. See supra § 899 téxt and notes 
BY Apa ey 

9. U. S—Terry v. Alabama Com- 
mercial Bank, 92 U. S. 454, 23 L. ed. 
620; Kaw Valley Drain. Dist. v. Union 
Pac. R. Co., 163 Fed. 836, 90 CCA 320. 

Ga.—Murphy v. Savannah, 73 Ga, 
263. 

Ml—-Cox ve Lymm, 138 Wl 195,829 
NE 857; Flagler v. Crow, 40 Ill. 414; 
Rowan vy. Shawneetown First Nat. 
Bank, 112 Ill. A. 434. 

N. Y.—Lansing v. Albany Ins. Co., 
Hopk. 102. 

Pa.—Nevins’ Est., 7 Phila. 506. 

R. I.—vVincent v. Matthews, 
R.. ¥..509,8 A. 704. 

See also generally supra § 887. 

10. U. S.—Guild v. Phillips, 44 
Fed. 461. 

Ala.—Adler v. Van Kirk Land, etc., 
Co., 114 Ala. 551, 21 S 490, 62 AmSR 
133; Curry v. Peebles, 83 Ala. 225, 
3S 622. 

Ga.—Lester v. Mathews, 58 Ga. 403. 

Tll.—Mooney v. Valentynovicz, 262 
Tll. 355, 104 NE 645; Hohenadél v. 
Steele, 237 Ill. 229. 86 NE 717: Karr 
v. Freeman, 166 Ill. 299, 46 NE 717; 


is) 


Knobloch vy. Mueller, 123 Ill. 554, 17 


[AV Codey BLT 


petition in the cause has been broadened,'! or the 
scope of a bill of review has been extended.” 
general rule as to parties to an original bill in the 


The 


of review 1° applies where the de- 


cree attacked is a consent decree.1*’ Any person 
substantially interested may maintain the bill, al- 
though he was not a party to the decree; but all 
the parties to the decree should be made parties to 
the suit assailing it.1¢ 
to modify or vacate decrees generally,” relief will 


As in ease of proceedings 


upon a clear showing of the com- 


plaining party’s right**® and of merits which, in 
justice and equity, should be examined,!® and where 
the decree is inequitable,2° and the complaining 
party has not been guilty of laches in applying for 
relief.2* In granting relief such equitable conditions 


as, in the sound discretion of the 


NE 696; Chicago Bldg., Soc. v. Haas, 
111 Ill. 176; Flagler v. Crow, 40 Ill. 
414; Krieger y. Krieger, 120 Ill. A. 
634 [rev.on other grounds 221 Ill. 
479, 77 NE 909]. 

lowa.—De Louis v. Meek, 2 Greene 
55, 50 AmD 491. 

N. Y.—Monell v. Lawrence, 12 
Johns. 521; French y. Shotwell. 5 
Johns. Ch. 555. 

Ru eek v. Cooch, 18 Oh. 14€, 

r.—Stites v. McGee, 37 Or. , 
62 VR 293 pag 

Tenn.—Mathews vy. Massey, 4. 
Baxt. 450; Jones y. Williamson, 5 
Coldw. 371; Oody v. Roane Iron Co. 
(Ch. A.) 53 SW 1002, 58 SW 850. 
Reo e ee v. Hemphill, 7 Tex. 

Va.—Prince v. McLemore, 108 Va. 
269, 61 SE 802; Anderson vy. Wood- 
ford, 8 Leigh (35 Va.) 316. 

W. Va.—Law vy. Law, 55 W. Va. 
4, 46 SE 697; Camden v. Ferrell, 
50 W. Va. 119, 40 SE 368; Morris v. 
Peyton, 29 W. Va.) 201; 41-SH 954; 
Armstrong v. Wilson, 19 W. Va. 1085 
Manion v. Fahy, 11 W.-Va. 482. 

ing.—Bradish v. Gee, Ambl. 229, 27 
Reprint 152; Davenport v. Stafford, 
8 Beav. 503, 50 Reprint 198. 

11. U. S.—Doss v. Tyack, 14 How. 
297, 15 L. ed. 428. 

Ala.—Ex p. Gresham, 82 Ala. 359, 
2S 486. th 
Mich.—Hews v. Hews, 145 Mich. 
247, 108 NW 694; Hodges vy. McDuff, 

76 Mich. 303, 48 NW 428. 

Pa.—Saupp v. Streit, 258 Pa. 211, 

LOH A 929. 


S. C.—Edgerton vy. Muse, 11 S. C. 
Eq. 51. 

See also generally supra § 880. 

12. See supra § 899. 

13. See generally supra § 927. 
ee Lester v. Mathews, 58 Ga. 

15. Lester v. Mathews, 58 Ga. 403. 

16. Lester v. Mathews, 58 Ga. 403. 

17. See generally supra § 871 et 
seq. 

18. Charles v. Miller, 36 Ala. 141; 
eae vy. Williamson, 5 Coldw. (Tenn.) 


19. Cushman, ete. = Mies. Co: Fv. 
Grammes, 234 Fed. 952; Jones v. Wil- 
liamson, 5 Coldw. (Tenn.) 371. 

20. Yonge v. Hooper, 73 Ala. 119; 
Cox, v- Lynn, 133-1111955-29) NE 857: 
Lansing v. Albany Ins. Co., Hopk. 


(N. Y.) 102; Luce v. Mullenhoff, 3 
Porto Rico Fed. 86. 
[a] Where the rights of the 


parties will not be affected by the 
vacation of the decree, relief will be 
denied. Cox v. Lynn, 138 Ill. 195, 
29 NE §57. 

[b] Violation of agreement by 
complaining party.—Relief against a 
deeree will not be denied on the 
ground that it was entered by con- 
sent, where the same evidence which 
shows that the decree was by con- 
ssent shows also a violation of the 
agreement. Krieger v. Krieger, 221 
Ill. 479, 77 NE 909. 

21.. Kennedy v.-Georgia Bank, 8 


818 [21C.J.1 


court, may be deemed proper.?? 


* EQUITY AND GOOD CONSCIENCE. An elas- 
tie phrase often applied in adjudicating the rights 


of parties,t 
EQUITY OF REDEMPTION.’ 
EQUIVALENT.’ 


and the like.’ 


In patent law, a thing which performs the same 
function, and performs that function in substan- 
tially the same manner as the thing of which it is 


alleged to be an equivalent.® 
EQUIVALENTE. 
EQUIVOCACION. 


How. 586, 12 L. ed. 1209; Coleman v. 
Neill, 11 Fed. 461; In re Pentlarge, 
19 F. Cas. No. 10,962, 4 Bann. & A. 
607, 17 Blatehf. 306; Murphy v. Sa- 
vannah, 73 Ga. 263; Ingles v. Bryant, 
117 Mich. 118, 75 NW 442. 


22. Mayerque v. Jackson Water 
Co., 2 Fy Cas. No. 1,136, McAII. 85. 

23. Daniels v. Benedict, 50 Fed. 
347. 


1. Leadville v. Leadville Sewer 
Conn s(eColo vw 1Ls LOT “SOlt esis. 

2. See Chattel Mortgages § 577; 
Mortgages [27 Cyc 1799]. 

3. “Equivalent to completion” see 
Deem 18 C. J. p 451 note 46. 

4 Kellogg v. Muller, 68 Tex. 182, 
184, 4 SW 361. 

[a] Bank paper or its equivalent. 
—A contract whereby one of the par- 
ties agreed that payment should be 
made in bank paper, or “its equiv- 
alent,” meant that such party might 
make such payment, if it should be 
convenient for him to do so, in any 
other notes of equal value. Robin- 
son v. Noble, 8 Pet. (U. S.) 181, 196, 
8 L. ed. 910. 

{b] “Cash or its equivalent.”— 
(1) It is not easy to conceive what 
is intended to be embraced by the use 
of the words “its equivalents,’ as 
used in a deed of assignment requir- 
ing the assignee to convert the as- 
sets into cash or its equivalents, but 
to be equivalent to cash must be 
something commercially as good as 
cash, or something that could readily 
be converted into cash at a fixed 
price, and is not, the same as an 
authority to the assignee to sell on 
eredit. Kellogg v. Muller, 68 Tex. 
182, 184, 4 SW 361. (2) A provision 
of a contract providing that the par- 
ties were to be paid “in cash or its 
equivalent,” without further explana- 
tion, means anything besides money 
that the parties might agree to take; 
and where they agreed to take, and 
did take a note and mortgage, or 
drafts, the contract will be deemed 
to have been fulfilled and completed. 
Hassard-Short v. Hardison, 117 N. C. 
60, 64, 283 SE 96. 

{c] “Gold or its equivalent.”—A 
promissory note for a certain num- 
ber of dollars, payable in gold or its 
equivalent, should be construed to 
include gold, or the payment of so 
many dollars in United States notes 
issued by the secretary of the treas- 
ury of the United States under the 
Legal ‘Tender Act, and which are 
made by such act a legal tender in 
payment of debts, as are equal] in 
value to the number of dollars 
named in the note, in gold. The 
meaning of the note was that the 
obligation might be discharged in 
something having the character of 
dollars, and, as the promise was to 
pay dollars, then the equivalent in- 


Collusion in con- 
senting to the decree does not necessarily preclude 


As good as;* equally aoa Ae 
equal in value, force, measure, power, and effect; “6 
equal in worth or value, force, power, effect, import, 


In Spanish law, equivalent.® 
In Spanish law, equivoca- 


EQUITY—ERASURE 


tron? 


EQUIVOCATION." 


[§ 968 


relief, where the complaining party is not in pari 
delicto with the other.?* 


The term is used where 


words equally apply to two things or two persons. ae 
ERA. In Spanish law, this word is used in much 


ground.?? 


ERARIO (Latin, ‘‘ 
lic treasure and the place of safeguarding it.’ 
To cross out;*® to rub or scrape 
to scrape out by some knife or other instru- 


ERASE.?® 


out ;17 


the same sense as 
special signification of walled field or plot of 


in English; but it has also the 


aes’’). In Spanish law, pub- 


ment;'® to blot out by razure.?® 


tended must have been an equivalent 
in doilars which are a legal tender 
in payment of debts. Holt v. Given, 
43 Ala, 612, 616. 

[ad] “Equivalent circumstances.’’— 
While mere words, threats, menaces, 
or contemptuous gestures will not 
constitute “equivalent circumstances” 
within the meaning of Pen. Code 
(1895) § 65, which will reduce mur- 
der to manslaughter, yet what cir- 
cumstances will present this equiv- 
alente and justify the excitement of 
passion, and exclude all idea of de- 
liberation or malice, ‘the law does not 
specifically declare. It furnishes a 
standard, and leaves the jury in each 
case to make the comparison and 
determine whether the special facts 
ot the case before them come up to 
that standard or not. There was 
therefore no error in omitting to 
charge that certain acts other than 
those referred to in the penal code 
would constitute “equivalent circum- 
stances.” Findley v. State, 125 Ga. 
579, 583, 54 SE 106. See also Rum- 
sey v. State, 126 Ga. 419, 423, 55 SH 


167; Gossett v. State, 123 Ga. 431, 
51 SE 394; Mack v. State, 63 Ga. 
693, .696; Edwards v. State, 53 Ga. 


428, 431 (in all of which the term is 
construed), 

[e] “Equivalent to payment.”— 
term which means equal in power 
and effect to payment. Kelley v. 
Clark, 23 Ida. 1, 4, 129 P 921, AnnCas 
1914C 665. 

{f] “Equivalent to publication.’’— 
McLean v. Moran, 38 Mont. 298, 300, 
SS Pinsoon 

[gz] “Equivalent to the verdict of 
a jury.”—Darlington Wagon Co. v. 
Harding, .[1892) QQ) B.. 245, 247: 
Longman y. Hast, 3 C. PR. D,. 142; 155. 

[fh] “Equivalent to two wit- 
nesses.”—It is difficult to lay down 
a rule as to wkat evidence is ‘“‘equiv- 
alent to two witnesses,” as that term 
is used in a statute concerning the 
evidence necessary to conviction of 
murder in the first degree, it being 
peculiarly within the province of the 
jury to determine as to such matter; 
and the whole duty of the court is 
complied with when it calls the at- 
tention of the jury to the fact that 
no person shall be convicted of a 
crime punishable with death without 
the testimony of two witnesses, or 
that which is equivalent thereto. 
State v. Smith, 49 Conn. 376, 385. 

[i] “Funds, or their equivalent.”— 
(1) A promissory note payable at 
New York in “New York funds,” or 
“their equivalent,” is payable in their 
value in specie, or in current paper 
which passes at a discount. Has- 
brook v. Palmer, 11 F. Cas. No. 6,188, 
2 McLean 10, 13, (2) A promissory 
note providing for its payment in 
lawful funds of the United States, or 


ERASURE.*° The obliteration of words or marks 
from a written instrument by rubbing, scraping, or 


its equivalent, is payable in such 
paper currency as passed at par with 
gold and silver, being the only legal 
tender in the United States. Ogden 
vV..Slade; I. Tex.t35 14: 

{j] ‘Specie or its equivalent.”— 
The use of the word in a bond pay- 
able in specie or its equivalent shows 
an understanding of the parties 
thereto that currency less valuable 
than specie should not be received in 
payment of the bond. Paup v. Drew, 
ROAR (U. S:)' 218,°223;' 13 L.' ed. 

5. Tyler v. Boston, 7 Wall. (U. S.) 
227, 330, 19 L, ed. 98; Matheson v. 
Campbell, 69 Fed. 597, 602. 

6. Kelley v. Clark, 23 Ida, 1, 
P 921, 925, AnnCas1914C 665. 

7. Webster Int. D. [quot McLean 
Aha 38 Mont. 298, 99 P 836, 

8. Walker Patents § 354 [quot Wil- 
liam Shakespeare, Jr., Co. vy. Enter- 
prise Mfg. Co., 211 Fed. 477, 481; Pa- 
cific Cable R. Co. v. Butte City St. R. 
Co., 58 Fed. 420, 421]. See also 
Patents [30 Cyc 855, $39, 980}. 

9. Escriche Diccionario. See Equiv- 
alent ante this page. 

10. Escriche Diccionario. See Equiv- 
ocation post this page. 

11. Equivocation: In: 

Answer of witness see Witnesses [40 

Cye 2444]. 

Words and phrases as question for 

jury see Trial [38 Cyc 1526]. 

See also Ambiguity 2 C. J. p 1313. 

12. Begg v. Begg, 56 Wis. 534, 537, 
14 NW 602. 

13. Escriche Diccionario, 

14. Escriche Diccionario. 

15. See also Erasure post this page. 

16. Webster D. [quot Vallier v. 
Brakke, 7 S. D. 348, 357, 64 NW 


180]. 
Derivation.—The term “is de- 
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[a] 
rived from the Latin word rado, 
which signifies to shave, to scrape, 
to make smooth.” Cloud v. Hewitt, 
Baan Cas. No. 2,904, 3 Cranch C. Cc 

17. Webster D, [quot Nagle’s Est., 
134 Pa. 31, 19 A 434, 19 AmSR 669]. 

18. Rex v. Bigg, 3 P. Wms. 419, 
435, 24 Reprint 1127 (where the 
phrase “alteration or razure of a 
banknote’ is employed). 

19. Johnson D. [quot Cloud v. 
Hewitt, 5 F. Cas. No. 2,904, 3 Cranch 
Cus. 199], 

20. Erasure: 

Generally see Alteration of Instru- 
ments 2 Co. panes. 
Constituting forgery see Forgery [19 

Cye 13875]. 

Indictment or information see Indict- 
mot! and Informations [22 Cye 

Inspection of document to discover 
see Evidence § 863 et seq. 

Note see Bills and Notes § 721. 


* By WILLIAM MorTIMER CROWTHER (Equity and Good Conscience—Escandalo 


and phrases), 


inclusive except the 


Spanish words 


For later cases, developmiénta amd changes in the law see cumulative Annotations, same title, page and note number, 


~v. Wilson, 


seratching them out;21 also the place in a document 


where a word or words have been 


ERCISCUNDUS. In the civil law, to be divided.22 


Judicium familie erciscunde. A 
tition of an inheritance. 


_ERECT.*® The word, in its narrowest significa- 
tion, means to build;** to build up:2" to construct ;?8 
to raise;*® to raise up;°° to raise and set up in an 


upright or perpendicular position ;3+ 


Parol evidence of proof see Evidence 

[17 Cye 640]. 

Pleading see Pleading [31 Cyc 78]. 
Will see Wills [40 Cye 1128]. 

21. Black L. D. 

{a] “The scratching or scraping 
of the surface of blank paper is not 
an erasure, an any accepted sense of 
that term.’ Nagle’s Est., 134 Pa. 


31, 41, 19 A 434, 19 AmSR 669. 
22. Black L, D. 
23. Black L. D. 
24. Black L. D. 
25. See also Erection post p 820. 


Anderson L. D. [quot Kaufman 
v. Stein, 138 Ind. 49, 37 NE 333, 335, 
46 AmSR 3868; Hichleay v. Wilson, 
42 WklyNC (Pa.) 525, 527]; Webster 
Int. D. [quot Butz v. Murch Bros. 
Constr. Co., 199 Mo. 279, 97 SW 895, 
897; Allen Theatre, etc., Co. v. Hop- 
kins,) 37 oR. 1.01207 130, 90:.A 808]; 
Port Huron, etc., R. Co. v. Richards, 
90 Mich. 577, 579, 51 NW 680; Flynn 
v. New York, etc., R. Co., 218 N. Y. 
140, 147, 112 NE 913, AnnCasi918B 
588 [cit Century D.]; McGary v. 
Peo., 45 N. Y. 153, 161; Wagner’s Hst., 
£7 Pas Distioi530,4 5338s iCarroll vi 
Lynchburg, 84 Va. 803, 804, 6 SE 133. 
See also Build 9 C. J. p 682. 

27. Anderson L. D. [quot Eichleay 
ee 42° WklyNC (Pa.) 525, 

]. 


28. Anderson L. D. [quot Kauf- 
man y. Stein, 138 Ind. 49, 37 NE 333, 
335, 46 AmSR 368; Hichleay v. Wil- 
son, 42 WklyNC (Pa.) 525, 527]; 
Webster Int. D. [quot State v. Gor- 
don, 233 Mo. 388, 389, 135 SW 929; 
Butz v. Murch Bros, Constr. Co., 199 


Mo. 279, 97 SW 895, 897; Allen Thea- 
tre, etc., Co. v. Hopkins, 37 R. I. 
120, 130, 90 A 808]; Flynn v. New 


York, ete. R. Co., 218 N, Y.140, 147, 
112 NE 913, AnnCasi1918B 588 [cit 
Century D.]. 

{a] “Construct” compared.— 
Where plaintiff claimed that steps 
were only to be manufactured, and 
defendant claimed that they were to 
be erected and affixed to a building, 
an instruction to find for defendant 
if plaintiff was to “construct” them 
at the building was misleading. 
Kinney v. Ehrensperger, (Ala. A.) (7 
S 439, 440 (“To say that the steps 
were to be ‘erected’ would convey 
the idea that they were to be at- 
tached to and become a part of the 
building, ready for use where they 
were to remain; to say that the steps 
were to be constructed, that they 
were to be complete, without neces- 
sarily being attached to the buildin 
and ready for use’). : 

29. Century D. [quot Favro Vv. 
State, 39 Tex. Cr. 452, 454, 46 SW 
932, 73 AmSR 950]; Webster Int. D. 
{quot Butz v. Murch Bros. Constr. 
Co., 199 Mo. 279, 97 SW 895, 897; 
Allen Theatre, etc., Co. v. Hopkins, 
37 R. I. 120, 130, 90 A 808]; Flynn 
v. New York, ete., R. Co., 218 N. Y. 
140, 147, 112 NE 913, AnnCas1918B 
588 [cit Century D.]. 

30. Century D. [quot Favro Vv. 
State, 39 Tex. Cr. 452, 454, 46 SW 
932, 738 AmSR 950]... 

31. Century D. [quot Favro_v. 
State, 39 Tex. Cr. 452, 454, 46 SW 
932, 73 AmSR 950]. 3 

{a] Tent included.—In defining a 
house as a building erected for public 
or private use, “erected” applies to 
any erection, as the construction of 
a tent of poles and canvas for private 
use, and makes it a house. Favro v. 
State, 39 Tex. Cr. 452, 46 SW 932, 
713 AmSR 950. 


ERASURE—ERECT 


so removed.2? 


suit for the par- 


to rear or set 


32. Webster D. [quot Kinney v. 


organo etal (Ala. 'A.) “77 S 439, 
33. Century D. [quot Favro v. 


State, .39 Tex. Cr. 452, 454,°46 SW 
932, 73 AmSR 950]; Webster Int. D. 
{quot Allen Theatre, etc., Co. v. Hop- 


kins, = 378) Reel. 81207" 130). 190° A 
808]. ; 
84. Anderson L. D. [quot Kauf- 


man v. Stein, 138 Ind. 49, 37 NE 333, 
335, 46 AmSR 368]. 

35. - Port, Huron, “ete, R:° Co. >v. 
Richards, 90 Mich. 577, 579, 51 NW 
ee Wagner’s Hst., 17 Pa. Dist. 530, 

[a] “To erect a church in the for- 
mer sense of the word is to build an 
edifice which, when consecrated, be- 
comes, technically, a church; but in 
the broader, well-recognized sense, 
the erection of a church is or may 
be accomplished by creating a re- 
ligious spirit in the community in- 
tended to be benefited, and so influ- 
encing and moulding it as to induce 
association or organization by the 
persons who may be thus influenced, 
to adopt the principles or tenets of 
the parent body.” Wagner’s Est., 17 
Pa, (Dist. 530;°5335 + ; 

36.") Port Huron, ‘ete:,)' R: Co. v2 
Richards, 90 Mich. 577, 579, 51 NW 


680. 
STi Port. Huron;) ete. Re! Con Pve 
Richards, 90 Mich. 577, 579, 51 NW 


680; Wagner’s Hst., 17 Pa. Dist. 530, 
533; City Sewage Utilization Co. v. 
Davis, 8 Phila. (Pa.) 625, 626. 

[a] To procure by consolidation.— 
Under the act granting swamp lands 
to an educational institution, by 
which it was provided that, if such 
seminary shall fail to erect the build- 
ing in pursuance of the grant, the 
grant shall be forfeited, the grant is 
not forfeited, although the seminary 
does not construct such building it- 
self, but accomplishes that object by 
consolidating with another organiza- 
tion, and thus procures the building 
it needs. Kiefer v. German-American 
Seminary, 46 Mich. 636, 10 NW 
50 


38. Kosidowski v. Milwaukee, 152 
Wis. 223, 139 NW _ 187, 188. 

89. ‘Com: v. Horrigan,  2- “Allen 
(Mass.) 159; Red Lake Falls Milling 
Co, v. Thief River Falls, 109 Minn. 
52, 122 NW 872, 873, 24 LRANS 456, 
18 AnnCas 182; Matter of Burling, 1 


Rahim Gb as) ” 3% 308s) burkes cv. 
Brown, 10 Tex. Civ. A. 298, 30 SW 
936. ’ 

fa] As including removal.—(1) 


Used in an ordinance forbidding per- 
sons to “erect” any wooden building 
within certain fire limits, ‘erect’ 
does not mean the present construc- 
tion and adjustment of its component 
parts to the smallest detail; and al- 
though ordinarily the word “erect” 
has a different meaning from the 
word “move” it is to be construed in 
the ordinance as prohibiting the 
moving of such a building into such 
limits. Red Lake Falls Milling Co. 
v. Thief River Falls, 109 Minn. 52, 53, 
122 NW 872, 24 LRANS 456, 18 Ann 
Cas 182. (2) An indictment for burn- 
ing in the nighttime a _ building 
erected for public use is sustained 
by proof of burning in the nighttime 
a building removed by a city, and 
afterward fitted up as a schoolhouse 
and engine house. The court said: 
“The exception cannot be sustained. 
The removal of the building to a new 
position, and there fitting it up for 
its intended occupancy, was as much 


[21C.5.] 819 


up;°? to set up;** to lift up;* but by context, it 
also means to establish;*° to institute;°® to found,. 
form, frame, ete.** 
mean to create a particular thing out of its parts.*$ 
The authority to erect’ may carry with it certain 
incidental or implied powers in connection with the 
erection, such as the power to remove,*® to pur- 
chase,*° or to do something reasonable or necessary 
in connection with the erection or its maintenance 


In a broad sense the term may 


‘erecting’ it there as if all the mate- 
rials had been brought there and put 
together.” Com. v. Horrigan, 2 Allen 
(Mass.) 159. (3) Where a building, 
partly brick and partly frame, after 
undergoing repairs, was removed, and 
after its removal a cellar was dug 
under it and walled up, and a new 
chimney built, and the house newly 
weatherboarded and plastered, it was: 
held that it was a building erected 
and constructed, within the true in- 
tent and meaning of the act securing 
to mechanics and others payment for 
their labor and material. Matter of 
Burling; 11 ¢Ashm: > @Pat) een, viewer 
(4) “It does not require a strained 
sense to bring the removal of a house 
from the place where it has been put 
together, and placing it in position 
or setting it ‘up in another place 
within the meaning of’’ erection. 
Burke v. Brown, 10 Tex. Civ. A. 298, 
299, 30 SW 936. 

[b] Contrary view.—(1) It has. 
been held that no lien existed for 
labor performed or furnished in the 
removal of a_ building. Trask v.. 
Searle, 121 Mass. 229, 230 (“We can 
have no doubt that the word ‘erec- 
tion’ in the statute means ‘construc- 
tion,’ and that it cannot mean to 
inelude something very much like 
construction. The language of the 
statute is to be construed by the_ 
ordinary use of the words it employs. 
The moving a building is quite as 
technical and well understood a 
phrase as the erection of a building, 
or altering a building, or repairing a 
building; and, in the ordinary use of 
language, no person would under- 
stand that either the erection, altera- 
tion or repair of a building involved 
its removal from one place to an- 
other. If by implication the removal 
of a building is to be deemed an 
erection, alteration or repair, the 
pulling down a building must also 
be included, and the work which 
would create a lien would be deter- 
mined by judicial and not by legis- 


lative authority”). To same effect 
Brown v. Hunn, 27 Conn. 332, 334, 
71 AmD 71. (2) “Removing a build- 


ing is not erecting it; nor is elevat- 
ing or materially changing it.” An- 
derson L. D. [quot Kaufman vy. Stein, 
138 Ind. 49, 56, 37 NE 333, 46 AmSR 
368]. See State v. Brown, 16 Conn. 
54, 57 (in the statutes relating to 
the prohibition of nuisances, provid- 
ing that if any person or persons 
shall erect any building in a public 
highway, by which the passage of 
travelers will be obstructed, etc., 
sueh building shall be deemed a 
common. nuisance, “erect” refers to 
the building of a new building or 
the moving of an old one into the 
highway, and does not refer merely 
to the leaving of a building in a 
highway, which had been built there 
by a former owner). See also Con- 
struction § 2 note 70 [ce]. 

40. Barker vy. Floyd, 32: Mise. 474, 
477, 66 NYS 216 [aff 61 App. Div. 92, 


69 NYS 1109]; Terr. v. Baxter, 16 
OK B59, Sdn 109) 110; TAtty.-Gens 
v. Parsons, 8 Ves. Jr. 186, 191, 32 
Reprint 325. 

{a] Erection of jail—Terr. v. 


Baxter, 16 Okl. 359, 83 P 709, 710. 


{b] Erection of town hall.—Bar- 
ker v. Floyd, 32 Mise. 474, 477, 66 
NYS 216 [aff 61 App. Div. 92, 69 


NYS 1109]. 


[ec] Erection of charitable founda- 
tion.—Atty.-Gen. v. Parsons, 8 Ves. 
Jr. 186, 191, 32 Reprint. 325. 


820 [21C.J.] 


and preservation.*? 


Erected. Actually constructed;*? built;*® com- 


pleted.## 
Phrases: 


erect,’’? #5 ‘‘erect a free school-house,’’ *6 
erect, complete and 
“erect 
street,’’ #® ‘‘erect or cause to be erected,’’ °° and 
In the past tense, 


any -buildings therein,’’ 4 ‘‘ 


have ready for operation,’’ ** 


‘erect works for refining.’ >! 


41. Bell v. Briggs, 63 N. H. 592, 
4 A 702. 

[a] Erection of monument.—Bell 
Vanorises) 63) uNa) BE 5925) 94 Al 702. 


But compare Campbell v. State Sol- 
diers’, etc., Monument, 115 Ind. 591, 
593, 18 NE 33 (‘As has been shown, 
$200,000 is appropriated for the pur- 
pose of erecting a monument, and the 
commissioners are directed to build 
a monument accordingly, on a par- 
ticular tract of land belonging to 
the State, at a cost not to exceed 
that sum, except in so far as the 
amount may be increased by addi- 
tional donations and contributions 
from other sources. We construe 
these provisions to mean that the 
amount appropriated by the State 
must, so far as it may be used at all 
in that connection, be ‘devoted to the 
structural work of the monument, 
and hence not to merely incidental 
expenses, which do not enter into the 
cost value of the edifice, and which 
must be otherwise paid’). 

42. McGary v. Peo., 45 N. Y. 153, 
161; Favro v. State, 39 Tex. Cr. 452, 
46 SW 932, 73 AmSR 950. 

[a] “A. thing constructed” may 
be the equivalent in meaning of “a 
building erected.” Flynn v. New 
York, ete., R. Co., 218 N. Y. 140, 147, 
112 NE 913, AnnCas1918B 588. ; 

Building erected as used in the law 
of arson see Arson § 18 note 89 [a]. 

43. McGary v. Peo., 45 N. Y. 153, 
161; Greenough v. Allen Theatre, etc., 
Co., 33 R, I. 120, 80 A 260, 264; Favro 
v. State, 39 Tex. Cr. 452, 46 SW 932, 
73 AmSR 950. See also Build 9 C. J. 
p 683 note 64 [a]. 

44, Hartrath v. Holsman, 127 Ill. 
A. 560, 562; McGary v. Peo., 45 N.. Y. 
158, 161. 

[a] “Completed” distinguished.— 
(1) In a subscription in which the 
subscriber agreed to give a certain 
amount when a building should be 
erected, if erected within a certain 
time, “erected” cannot be construed 
to mean “completed.” “There is a 
great difference between erecting a 
building and completing one. A 
pbuilding may be said, without doing 
violence to language, to be erected 
when the walls are up and the mate- 
rial on the ground to complete it.” 
Johnston v. Ewing Female Univ., 35 
Tll. 518,-529. (2) The term as used 
in 2 Rev. St. p 667 § 4, making it a 
felony to set fire to or burn any 
building erected for the manufacture 
of cotton or woolen goods, or both, 
means a factory building actually 
constructed, and not the frame of a 
pbuilding, or a building partially con- 
structed, and in the process of erec- 
tion or construction. “A ‘building 
erected’ is quite distinct from a 
‘building being erected,’ ’’ hence where 
the frame of the whole building was 
not up at the time of the fire, and that 
part which had been raised was not 
entirely enclosed, the floors not laid, 
the stairs not up, and no part of it 
ready for occupation, or substantially 
ready for the reception of the machin- 
ery, or for use and occupation for 
any purpose, it can scarcely be called 
a building erected for any purpose. 
McGary v. Peo., 45 N. Y. 153, 161. 
See also Complete § 2 note 50 [bl]. 
-[b] Applied to railroad station.— 
Under a contract to pay a railroad 
company a sum specified: when it had 
built a certain line of railroad and 
“erected a regular station for pas- 


In the present tense, ‘‘construct and 


ERECT—ERECTION 


‘erecting 
‘erect 
“erecting 
in any 


sengers and freight” at a place 
named, the sum named does not 
become payable on the completion of 
the road and the erection of a small 
building at the place designated, 
where no sidewalk was built and 
there were no facilities for receiving 
or shipping freight, and no ticket 
office or agent, and no trains stopped 
except on signal. Port Huron, etc., 
R. Co. v. Richards, 90 Mich. 577, 578, 
51 NW 680. 

45. See Construct 12 C. J. p 1295 
note 17 [a]. 

46. Atty.-Gen. v. Hyde, Ambl. 751, 
753, 27 Reprint 484. 
ini State v. Brown, 16 Conn. 54, 

48. Canadian Nickel Co. v. Ontario 
Nickel Co., 1 OntWN 640, 15 OntWR 
697, 699. 

49. Baird v. Tunbridge Wells, 
[1894] 2 Q. B. 867, 884 [aff [1896] 
A. C. 434] (holding that the soil 
under the surface could not be con- 
sidered part of the street). 

50. Smith v. Stokes, 4 B. & S. 84, 
86, 116 ECL 84. 

[a] A portable steam engine, upon 
wheels and drawn by horse power, 
used to drive a threshing machine 
within a barn but not fixed thereto 
or to the soil, is within the meaning 
of the statute enacting that it shall 
not be lawful to erect or cause to be 
erected any steam engine within 
twenty-five yards from any part of 
any carriage way, unless it shall be 
within some house or other building, 
ete. Smith v. Stokes, 4 B. & S. 84, 
88, 116 ECL 84, 122 Reprint 391. 

51. Canadian Nickel Co. v. Ontario 
Nickel Co., 1 OntWN 640, 15 OntWR 
697, 700. 

52. Smith y. Bertie Tp., 4 OntWN 
907. 

53. West v. Blakeway, 2 M. & G. 
729, 757, 40 ECL 824, 133 Reprint 940. 

54, Rex vy. Devon, 5 B. & Ad. 383, 
388, 27 ECL 165; Rex v. Lancashire, 2 
B. & Ad. 813, 816, 22 ECL 342 (both 
holding that the term as used in a 
statute governing bridges does not 
extend to those which are widened 


or repaired), 
55. Deardorff v. Roy, 50 Mo. A. 
New York, etc. R. 


70, 74. 
56 Flynn v. 

Co., 218 N. Y. 140, 112. NE 9138, AnnCas 

1918B 588. 


57. Foy v. Foy, 1 Cox Ch. 163, 165, 
29 Reprint 1110, 


58. Escambia County v. Blount 
Sees Coy. 66 Flas. 129. 1319 62 es: 
50. . 

59. Scharff v. Southern Illinois 
Constr... Co.; 115; Mo; As 157, 92 SW: 
126,130. 

{a] Embracing additions.—(1) It 


is not necessary that a new building 
should be distinet from, and inde- 
pendent of, an older building, in order 
to be deemed a building erected. Thus 
wings added to a house are regarded 
as buildings. Harman vy. Cummings, 
43 Pa. 322; Nelson v. Campbell, 28 
Pa. 156. (2) The term as used in a 
statute giving a county commission- 
ers’ court power to levy a special tax 
for the erection and repair of public 
buildings would include a power to 
erect additions to a building, and 
would not require that the building be 
torn down, and a new one erected, 
in order for the commissioners to ex- 
ercise the power. Brown y. Gra- 
ham, 58 Tex. 254, 256. (8) Adding 
a story to a house: already erected 


under one general contract.’’ °° 
a building .. . for business purposes,’’ °° 
‘ferecting and endowing of an hospital,’’ >? and 
or building of any house.’’ °° 
ERECTION. The term, as used with reference 
to building, means the putting together of the ma- 
terials that are used therein;°® putting together the 


wy ¥ oe al. 
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‘erected into a police village,’’ 5? ‘‘erected, made 
or set up,’’°* ‘erected or built,’’** and ‘erected 


As a participle, 


is erecting a building, within the 
meaning of an ordinance providing 
that no person shall erect any build- 
ing in a certain portion of the city, 
except of certain materials. ‘There 
is no difference in the meaning of 
the word ‘erect’ when applied to the 
whole building, and when applied 
to a part of a building. In both 
cases it means ‘to build.’” Carroll v. 
Lynchburg, 84 Va. 803, 804, 6 SE 133 
[quot Allen Theatre, eta, Co. v. 
Hopkins, 37 R. I. 120, 131, 90 A 808]. 
See also Driesbach y. Keller, 2 Pa. 
77, 79 (the term includes adding a 
story to a building, and constructing 
a new building beside the old one, 
of equal dimensions, joining the two 
with one roof, with interior connec- 
tions). (4) If a building is so changed 
in plan, structure, dimensions, and 
general appearance that it might, ac- 
cording to the common understanding 
of men, in common parlance be called 
a new building, then it may be 
deemed a violation of an ordinance 
forbidding the erection of a building 
upon its site. The erection of a new 
kitchen, as an addition to an old 
dwelling, may be deemed a violation 
of such an ordinance, Delione v. 
Long Branch Comrs., 55 N. J. L. 108, 
25 A 274. (5) But every change, al- 
teration, or addition in or to an ex- 
isting structure does not constitute 
an “erection and construction” of a 
building, within the méaning of that 
phrase as used in laws giving me- 
chanics’ liens. The change or al- 
teration must be such that the whole 
structure, as changed or altered, 
would commonly be regarded as an- 
other new and different building; and 
the addition of a back building to a 
main structure, as, for instance, a 
bathhouse and kitchen to a residence, 
is not an erection or construction of 


a building. Rand vy. Mann, 3 Phila. 
(Pa.) 429. (6) The term means the 
original building of the house or 


other building, and cannot be con- 
strued to include the repair, altera- 
tion, or addition to houses or other 
buildings already constructed. Han- 
cock’s. App., 115 Pa. 1, 7 A 773, 775; 
Wetmore’s App., 91 Pa. 276, 279; Rynd 
v. Blakewell, 87 Pa. 460; In re 
Howett, (10. Pa. (3%9,.(380. 1° @7). ‘Phe 
addition of a basement to a frame 
house is not an erection. Miller v. 
Oliver, 8 Watts (Pa.) 514, 515.” 

{b] “Alteration” compared.—(1) 
“There must necessarily’ be cases 
wherein it is difficult to decide 
whether work done is to be regarded 
as the erection or as the alteration 
of a building, unless we regard as an 
alteration, any building in which old 
materials enter as an element, which 
would be unreasonable. A saddle 
may be new, though old stirrups, and 
even some leather of an old one, be 
used in making it. A sawmill may 
be new though it has an old water- 
wheel or forbay. Where the struc- 
ture of a building is so completely 
changed that, in common partance, it 
may be properly called a new build- 
ing or a rebuilding, it comes within 
the lien law. This is sometimes_dif- 
ficult to decide, and then it must 
be left to the jury.’ Armstrong v. 
Ware, 20 Pa. 519, 520 [quot Allen 
Theatre, ete, Co. vw Hopkins, . 37 
R. I. 120, 128, 90 A 808}. (2): “Where 


the structure of a building is so com-. — 


pletely changed that, in common par- 
lance, it may be properly; called a- new 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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necessary material and raising it;°° the putting to- 
gether of the brick and mortar, wood, and other 
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provements, 


[21C.J.] 821 


buildings and structures,’’°* ‘‘erections and im- 


‘ferection, construction and com- 


materials making the construction;®! construction.®? | pletion of school buildings,’’®* <‘erections for 
It may imply some structure superimposed on the | manufacturing purposes,’’® ‘‘erection of any 
land.°* ia : : building,’’ 68 ‘erection of improvements,’’ ® 

Phrases: Erection, alteration, or repair of | ‘‘erections or additions,’’?7° ‘‘erection or inclos- 


building or a rebuilding,” the process 
of change is such an erection or con- 
struction of a building as to be with- 
in the meaning of that phrase as used 
in laws” giving mechanics’ liens. 
Smith v. Nelson, 2 Phila. (Pa.) 113, 
114. (8) Thus, where every part of 
an old building is removed, except 
the back wall and part of the side 
walls, and the openings in them are 
ehanged, and the whole _ internal 
structure and external form of the 
building are changed, both as to its 
length and height, such a building is 
erected, within the meaning of the 
mechanic’s lien law. Armstrong v. 
Ware, supra. (4) Under a statute 
which provided that ‘‘no building shall 
be erected within the town of Bos- 
ton, and used and improved’ as a 
livery stable, within ene hundred and 
seventy feet of a church, it was held 
that the enlarging and fitting up as 
a livery stable of a dwelling house 
that was built before the act was 
passed. was an erection of a livery 
stable. Hastings v. Aiken, 1 Gray 
(Mass.) 163. (5) “Erected” as used 
in Pub. L. (1911) ¢ 702 § 2, providing 
that every theater “hereafter erected” 
shall be built to comply with the 
regulations of such section, ete., is 
synonymous with ‘built,’ and hence 
the act is not restricted to subse- 
quent erection of a new building, but 
applied as well to the alteration of 
into a theater, consisting 
of a demolition of a large part of 
the stable, and using only such parts 
of the walls, etc., as were suitable 
for the new construction. Green- 
ough v. Allen Theater, etc., Co., 33 
eet 20,01 23.9 802 Ay 260.7 4(6) 2ahe 
term as used in an ordinance in- 
flicting a punishment for erecting and 
causing to be erected wooden build- 
ings within certain limits, would in- 
elude the changing of a frame black- 
smith shop into a cabinetmaker’s 
warehouse and shop, and enlarging 
the same. Douglass v. Com., 

Rawle (Pa) 262. (7) But where a 
wooden building erected originally 
forameeting house, and subsequent- 
ly used for a joiner’s shop, was ‘ex- 
tensively repaired, and converted in- 
to a dwelling house, such repairs and 
alterations did not constitute’ the 
erection of a wooden dwelling house 
within the statute to secure the city 
of New Haven from damage by fire. 
The court said: “That a former 
pbuilding was extensively repaired and 
converted to a new use, is not dis- 
puted; but, whether regard be had to 
etymology, or the popular meaning 


-of language, no dwelling-house was 


built or erected.” Booth v. State, 4 
Conn. 65, 67. (8) A statute authoriz- 
ing a mechanic’s lien for labor per- 
formed or materials furnished in 
erecting or constructing a building 
does not warrant a lien for remodel- 
ing or repairing a house, the walls 
of which were allowed to stand, al- 
though newly faced, and in which 
the owner continued to live while 
the work was being done. Perigo 
vy. Vanhorn, 2 Miles (Pa.) 359. See 
also Escambia County v. Blount Con- 
str. Co., 66 Fla. 129, 132, 62 S 650 
(“The words used in requiring ad- 
vertisements for bids for ‘erecting 
or building of any house’ are restric- 
tive and do not fairly extend to con- 
tracts for alterations and additions 
made in the plans and specifications 
of a contract duly made in good faith 
for the erection or building of any 
house, when the general plan of the 
building is not changed pending con- 
struction and there is no attempt to 
evade the statute in making the orig- 
inal contract and in the subsequent 


\ 


alterations and additions to the build- 
ings’’). 

{c] The carrying of planks from 
which another constructed a contriv- 
ance did not constitute the ‘“erec- 
tion” of the contrivance itself with- 
in Labor Law (L. [1897] p 467 ¢ 
415). Madden y. Hughes, 104 App. 
Div. 101, 93 NYS 324, 326. To same 
effect O’Neil v. Manufacturers’ Au- 
tomatic Sprinkler Co., 143 App. Div. 
56, 127 NYS 692, 694. 

{d] Cleaning street.—This is a 
work into which the elements of 
erection or construction do not en- 
ter, and therefore the restraining of 
the cleaning of the city streets does 
not fall within the prohibition of the 
act prohibiting the court in which 
the application for injunction is made 
from granting injunctions against 
the erection or use of any public 
work of any kind erected or in prog- 
ress of erection under the authority 
of the act of the legislature until the 
question of title and damages has 
been settled by the court of law. City 
Sewage Utilization Co. v. Davis, 8 
Phila. (Pa.) 625, 626. 

fe] Dock included.—The construc- 
tion of a dock near a ferryboat 
landing, designed for the purpose of 
trade with river boats, and for land- 
ing and piling lumber, as well as 
for the protection and use of the 
ferryboats, is. a fixture or erection, 
within a statute providing that no 
public or private road shall be laid 
out through any fixtures or erections 
used for the purposes of trade. Flan- 
ders v. Wood, 24 Wis. 572, 576. 

{f] A mortuary chapel is an erec- 
tion. In re Close, 260 Pa, 269, 103 


A 822. 

{g] Painting included.—(1) Work 
done and materials furnished by a 
painter on a building at a time prior 
to its completion constitutes a part 
of the erection. France v Woolston, 
9 Del. 557, 561. (2) A statute giv- 
ing mechanics a lien for labor or 
materials furnished for erecting a 
building should be construed to in- 
clude the painting of a house. The 
term means not merely to lift the 
walls of the house into the air. If 
the builder protect the walls from 
the action of the elements by cover- 
ing them with a coat of paint or 
stucco, he has used those materials 
in erecting the house. Martine v. 
Nelson, 51 Ill. 422. 

{h] Scaffold included.—‘Erection” 
is a larger term than “building,” and 
includes a scaffold erected at some 
distance above the bottom of a mine 
for the purpose of working a vein 
of coal which was on a level with 
the scaffold. Reg. v. Whittingham, 
9 C. & P. 234, 38 HCL 234. 

[i] “A park is made up in part 
of walks and roads, which are new 
constructions, and of crnamentations, 
with shrubbery and trees, which are 
set up in the places in which they 
are planted, and of booths and sum- 
merhouses, which are erected or 
built.” City Sewerage Utilization v. 


Board of Health, 1 LegGaz_ (Pa.) 
402, 403; City Sewerage Utilization 
Co. v: Davis, 8 Phila. (Pa.) 625, 627. 


[ij] A portion of a wall remaining 
uncompleted for a period of two years 
and a half is not an erection within 
the meaning of a statute relating to 
the establishment of a general build- 
ing line. Wendon y. London County 
Council, [1894] 1 Q. B. 812, 815. 

{k] Repairs excluded.—Where a 
statute gives a municipal corpora- 
tion power to pass a by-law to regu- 
late the “erection” of buildings, the 
council has no power, by the by-law, 
to interpret the meaning of “erec- 


tion” or ‘‘re-erection,”’ or to say that 
such shall include repairs. Rex v. 
Nunn, 1 WestLR (Man.) 559. 

{1] Reshingling an old house, as it 
had been shingled, is not an erec- 
tion. Rex v. Howard, 4 Ont. 377. 

{m] Sidewalk.—The term cannot 
be construed to include flagging the 
sidewalks, yards, and approaches of 
buildings which are being erected. 


bya A v. Palmer, 8 N. Y. 383, 
[n] A veranda affixed to the 


ground by means of posts is an erec- 
tion, within a lease requiring the ten- 
ant to keep in repair the premises, 
and all erections, buildings, and im- 
provements erected on the same dur- 
ing the term. Penry v. Brown, 2 
Stark. 403, 3 ECL 463. 

{c] A wooden trough (1) by which 
water is conveyed from a spring to 
a pool at a distance from a mine for 
the purpose of washing the ore is an 
“erection used in carrying on the 
business’”’ of the mine, within 7 & 8 
Geo, IV c 31 § 2, providing that if 
any “building or erection used in 
carrying on any trade or manufac- 
ture, or branch thereof,” shall be 
feloniously demolished, pulled down,. 
or destroyed, the inhabitants of the 
place in which any of such offenses 
shall be committed shall be liable to 
yield full. compensation to the person 
or persons damnified by the offense. 
Barwell v. Winterstoke, 14 Q. B. 704, 
708, 68 ECL 704, 117 Reprint 271. (2) 
But a channel by which water is con- 
ducted from a creek to a sawmill is 
not included within the meaning of 
the term as used in a statute provid- 
ing that no public road shall be laid 
out through any building, buildings, 
or any fixtures or erections for the 
purpose of trade or manufacturer, 
without the consent of the owner. 
Peo. v. Kingman, 24 N. Y. 559, 562. 

60. Burke v. Brown, 10 Tex. Civ. 
A. 298, 30 SW 936. : 

61. Scharff v. Southern Illinois 
Constr.-Co., 115 Mo. A. 157, 92 SW 
126, 130. 

62. Burke vy. Brown, 10 Tex. Civ. 
A. 298, 299, 30 SW 936. See also 
Construction §.2 note 77 [a], 

63. Peo, v. Kingman, 24 N. Y: 559, 
562. See also Structure [37 Cyc 337]. 

64. McCartney v. Buck, 13 Del. 34, 
44, 12 A 717; France v. Woolston, 9 
Del. 557, 561; Capelle v. Baker, 8 Del. 
aac See also Construction § 2 note 

65. West v. Blakeway, 2 M. & G. 
729, 757, 40 ECL 824, 133 Reprint 940. 

[a] A greenhouse is an “improve- 
ment” within the meaning of a cov- 
enant in a lease to yield up at the 
expiration of the term “all erections 
and improvements which during the 
said term should be erected, made, or 
set up,” and it is undoubtedly an 
erection. West v. Blakeway, 2 M. & 
G. 729, 757, 40 HCL 824, 133 Reprint 


See Completion 12 C. J. p 245 
note 2. 

67. St. John v. Gordon, 46 Can. S. 
C. 101, 111, 3 DemLR 1, 11 HastLR 
ee sea app (N, B.) 10 EastLR 

68. Shaw v. Hitchcock, 119 Mass. 
254, 256. 

69. Hancock County v. Simmons, 
86 Miss. 302, 303, 38 S 337, 339. 

70. Holbrook vy. Chamberlin, 116 
Mass. 155, 162, 17 AmR 146. 

{a] Fixtures excluded.—Where the 
lessees of a mill covenanted to de- 
liver up the premises and all future 
erections and additions to or upon the 
same at the end of the term, it was 
held that the lessees were entitled to 
remove all machinery in the nature 


822 f21-C, Jz) 
ure,’’?™ and ‘‘erections or eneumbrances.’’ ‘? 

ERIGERE. The term has been construed to 
mean to erect but not merely in the sense of physi- 
cal erection, but rather as applied to corporations 
in the sense of constitute.” 

ERMINE. By metonymy, this term is used to 
deseribe the office or functions of a judge, whose 
state robe, lined with ermine, is emblematical of 
purity and honor without stain.’* 

ERMUNIO. In old Spanish law, a knight who, 
by virtue of his rank, was free from any ordinary 
sort of service or tribute.’® 

EROSION. A gradual eating away of the soil 
by the operation of currents or tides.’® 

ERRATUM. Literally ‘‘Error.’’77 Used in the 
Latin formula for assigning errors, and in the re- 
ply thereto."® | j 

ERRONEOUS.” Deviating from the law;*? in- 
equitable ;* irregular.8? The term is never used by 
courts or law writers as designating a corrupt or 
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evil act.83 )- 

Phrases: As an adjective, ‘erroneous assess- 
ments,’’ 8+ ‘erroneous conelusions,’’ ®>  ‘‘errone- 
ous judgment,’’ 8° ‘‘erroneous proceedings,’ 8? ‘‘er- 
roneous process,’’ ®* ‘‘erroneous transmission.’’ *° 
As an adverb, ‘‘erroneously allowed,’’ °° ‘‘errone- 
ously assesced,’’°! ‘‘erroneously entered up,’’ ° 
‘erroneously or illegally enacted or paid.’’ % 

ERROR. [§ 1] A. In General. A mistake 
in judgment ‘or deviation from the truth in matters 
of fact, and from the law in matters of judgment.®* 

There.are two kinds: (1) Errors in law;°® and 
(2) errors in fact.°* Depending on the context or 
the connection in which it is employed, the term 
has been held to include an excess;°* a mistake in 
the transmission of a telegram;°® a misstatement 
or misdeseription erroneously and not willfully in- 
troduced;! an unintentional misdescription.? 

The term has been distinguished from other 
terms: ‘‘Fault,’’® irregularity,’’* ‘‘latent ambigu- 


of trade fixtures. The court said: 
“The right of a tenant to remove 
trade fixtures may doubtless be qual- 
ified by the covenants in the lease. 
But we are of opinion that the cov- 
enant to deliver up in good order ‘all 
future erections or additions’ to or 
upon the premises is limited, in pur- 
pose and effect, to new buildings 
erected or old buildings added to— 
putting such erections and additions 
upon the same footing, in respect of 
the obligation to keep in repair, as 
the buildings upon the premises at 
the time of the execution of the lease; 
and cannot be extended so as to de- 
prive the tenants of the right to 
remove trade fixtures, much less per- 
sonal property, put by them upon 
the premises during the term.” Hol- 
brook vy. Chamberlin, 116 Mass. 155, 
162, 17 AmR 1465, 

71. Peo. -v. Richards, 108 N. Y. 
137, 143, 15 NE 371, 373, 2 AmSR 373; 
Peo. v. Richards, 44 Hun (N. Y.) 278, 


282. 

72, Ackerman vy. True, 31 Misc. 
597, 600, 66 NYS 140. 

73. Philpott v. St. George’s Hos- 


pital, 6 HH. sl. Cas) °338)' 356; 10")Re- 
print 1326 [cit.Atty.-Gen. v. Parsons, 
8 Ves. Jr. 186, 191, 32 Reprint 325]. 
See also Erect ante p 819. 

74. Black L. D. 

75. Escriche Diccionario, 

76. Mulry v. Norton, 100 N. Y. 424, 
433, 3 NE 581, 53 AmR 206. See 
generally Navigable Waters [29 Cyc 
348-354]. 

[a] “Submergence” distinguished. 
—Mulry v. Norton, 100 N. Y. 424,. 438, 
3 NE 581, 53 AmR 206. 

77. Black L, D. See also Error 
post this page. 

78 Black L. D. 

{a] Thus “in nullo est erratum,” 
that is, there was no error, no error 
was committed. Black D. 


79. See also Error post this page. 

80. Thompson v. Doty, 72 Ind. 336, 
338. 

{a] “Void” distinguished.—There 


is a distinction between ‘‘erroneous” 
and “void” as used with reference to 
acts from a judiciary body, the gen- 
eral rule being that, where the body 
has jurisdiction of the subject mat- 
ter and of the person affected, its 
judgment in the case will not be void 
though it may be erroneous. Kelley 
v. Peo., 115 Ill. 588, 4 NE 644, 645, 56 
AmR 184, To same effect Peo. v. 
peneorn 60 N.. Yi. 559; 569, 19cAmR 

“Tllegal” distinguished see Taxation 
[37 Cye 1066 note 99]. 


81. Peo. v. Molloy, 85 App. Div. 
136, 140, 54 NYS 1084. i 
82. Webster Int. D. See also Lar- 


sen v Postal Tel. Cable Co., 150 Iowa 


748, 130 WY 8138, 814. 
{a] “Irregmas”™ distinguished.— 


Wolfe v..Davis, 74 N. C. 597, 599; 
Paine v. Ely, N. Chipm. (Vt.) 14, 24. 
Lick Thompson y. Doty, 72 Ind. 336, 

84. See Taxation [37 Cyc 1066], 

85. Nolan v. New York, etc., R. 
Co., )70,, Conn. 159, 175,,39. A’ 115,° 43 
LRA 305; Hayden vy. Allyn, 55 Conn. 
280,11, A 31534. 

86. Kelly v. Peo., 115 Til. 583, 4 
NE 644, 56 AmR 184; Stafford v. Gal- 
lops,wa23h NYG. 79, bins P40 SEri265; 
68 AmSR 815; McKee v. Angel, .90 
N. C. 60, 62; Wolfe v- Davis, 74 N. C. 
597, 599. See also Courts §§ 395-405; 
Judgments [23 Cyc 868]. 

{a] “Irregular judgment” distin- 
guished.—An “erroneous” judgment 
is one rendered according to the 
course and practice of the courts, but 
contrary to law, as where it is for 
one party when it ought to be for the 
other, or for too little or too much. 
And “irregular”? judgment is one con- 
trary to the course and practice of 
the courts, as a judgment without 
service of process, or without dispos- 
ing of a plea properly entered. Wolte 
v. Davis, 74 N. C. 597, 599. 


87. Thompson v, Phillips, 23 F, 
Cas, No. 13,974, Baldw. 246; Richard- 
son v. Matthews, 58 Ark. 484, 486, 
25 SW 502. 

88. Paine v. Ely, N. Chipm. (Vt.) 
14, 24. See also Process [32 Cyc 
518 et seq]. 

[a] “Irregular process’ distin- 


guished.—There is a great difference 
between erroneous process and irre- 
ular, that is, void, process; the first 
stands valid and good until it be re- 
versed; the latter is an absolute nul- 


lity from the beginning. Paine vy. 
Ely, N. Chipm. (Vt.) 14. 
89. Larsen v. Postal Tel. Cable 


Co., 150 Iowa 748, 750, 130 NW 813 
(telegram). 

i . S. v. Colorado Anthracite 
Co., 225° U. Si 219, 221, 82 SCt 617, 56 
L. ed. 1068. / 
Clay County. v. Brown Lumber 
. 90 Ark. 418, 416, 119 SW 251, 
92. Blatchford vy. Newberry, 100 
Ill. 484, 491. 

93. Kehe v. Blackhawk County, 125 
Iowa 549, 552, 101 NW 281. 

94. Error in extremis see Collision 
§§ 249-251. 

95. Bouvier L. D. 

Adee Campbell y. Patterson, 7 Vt. 
{a] “Error of law.’’—The term in- 
cludes the ignorance of legal conse- 
quences of the known existence or 
nonexistence of facts. Mowatt v. 
Wright, 1 Wend. (N. Y.) 355, 360, 19 
AmD 508. See also Appeal and Er- 
ror § 35. 

[b] An erroneous conclusion drawn 
by the court from the facts in the 
exercise of its legal judgment is an 
error of law, and not an error in an 


inference of fact. Noland v. New 
York, ete:, R.,Co.;, 70, Conn, 159, 39,4: 
115, 121, 43 LRA 305; Hayden v. Al- 
lyn, 55 Conn, 280, 11 A 31, 34. 
97. Campbell y. Patterson, 7 Vt- 
8 


86, 89. 

{a] “Error of fact.”—(1) “That er- 
ror which proceeds either from ig- 
norance of that which clearly exists, 
or from a mistaken belief in the ex- 
istence of that which has none.’ De- 
longy v. Her Creditors, 48 La. Ann. 
488, 490, 19 S 614; La, Civ. Code 
(1900) art 1821. (2) An “error of 
fact” takes place either when some 
fact which really exists is unknown 
or some fact is supposed to exist 
which really does not exist. Mowatt 
v. Wright, 1 Wend. (N, Y.) 355, 360, 
19 AmD 508 [quot Scott v. Ford, 45. 
Or. 531, 78 P 742, 80 P 899, 900, 68 
LRA 469]. (3) See also Appeal and 
Error § 36. 

A a Rankin y. Pitkin, 50 Iowa 313, 

99. Baldwin v. U. S. Telegraph Co., 
54 Barb. (N. Y.) 505, 512, 6 AbbPrNS 
405. See also Telegraphs and Tele- 
phones [37 Cye 1684]. 

{a] Delivery of telegram.—In a. 
contract exempting a telegraph com- 
pany from all liability for delay, er- 
ror, or remissness in sending a tele- 
gram, “error” implies the sending or 
delivering a wrong message, or to the 
wrong place or person, and the com- 
pany is not 2xempted thereby from a 
total failure to send or deliver a mes- 
Sage. Baldwin v. U. S. Telegraph Co., 
54 Barb. (N..Y.) 505, 512, 6 AbbPrNS 
405, 423, 

1. Taylor v. Bullen, 5 Exch. 779, 
784 [cit Norfolk v. Worthy, 1 Campb. 


337, 340; Wright v. Wilson, 1 M. & 
Rob. 207]. 
i Taylor v. Bullen, 5 Exch. 779, 
3. [a] “Fault” distinguished.— 
The words “fault” and “error’ are 
not synonymous. “Fault” imports 
blame; “error’ may arise from ig- 
norance or mistake alone. The Man- 


itoba, 104 Fed, 145, 154. 

4. [a] “Irregularity” distinguished. 
—“‘Generally speaking, it is the dif- 
ference between substance and form, 
between void and voidable, or between 
void action and imperfect action. Er- 
ror or nullity goes to the foundations, 
and discovers that the proceedings 
have nothing to stand.upon, while ir- 
regularity denctes that the court was 
acting within its jurisdiction. but 
failed to consummate its work in all 
respects according to the required 
forms. The one applies to matters 
which aré contrary to law, the other 
to matters which are contrary to the 
practice authorized by law. One re- 
lates more to the act, the other to the 
manner of it. It may be stated as a 
general rule, that in doubtful cases 


For later cases, developmente and changes in the law see cumulative Annotations, same title, page and note number. 
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ity,’’5 ‘*neoligence,’?* and ‘‘waste.’?? 

[§ 2] B. Civil Law—l. in General. In the 
civil law, error is the equivalent of mistake in the 
common law.§ As in the latter it is of two kinds, 
error of fact,® and error of law.° 

[§ 3] 2. Effect. Error facti may afford 
ground for annulling an obligation, but this is 
not always tlie ease; of the forms above specified,” 
cnly (b) (¢) (d),?* (e),** (£) (g) (h) * and (j) *° 
may have that effect. So error as to facts which 
are public and notorious, as well as to those which 
are within a party’s own knowledge, will not or- 
dinarily furnish an excuse.’ Error juris ordina- 
rily falls within the maxim Ignorantia legis (juris) 
haud excusat.1s Thus a compromise cannot be set 
aside,’® nor a judicial confession withdrawn,?° be- 
cause of such error. Neither may it be invoked to 
the advantage of the one who incurred the error.?! 
Here are applicable the maxims Juris ignorantia non 
prodest acquirere volentibus 7? and Juris error nec 
feeminis in compendiis prodest.?® But on the other 
hand such error does not necessarily work to the 
prejudice of one committing it,?4 for error of law 
injures no one seeking his own.?® 


the courts incline to treat defects in 
legal proceedings as_ irregularities 
rather than as nullities.” Cohbossee 


variety of forms in respect to agree- 
ments; thus (a) as to the impelling 
cause or motive for contracting; (b) 


[21 C.J.) 


ERRORES AD SUA PRINCIPIA REFERRE, 
EST REFELLERE.?® 

ERRORES SCRIBENTIS NOCERE NON DE- 
BENT.?’ 

ERROR FUCATUS NUDA VERITATE IN 
MULTIS EST PROBABILIOR; ET SAPENU- 
MERO RATIONIBUS VINCIT VERITATEM 
ERROR.?® 

ERROR JURIS NOCET.” 

ERROR NOMINIS NUNQUAM NOCET, SI DE 
IDENTITATE REI CONSTAT.*° 

ERROR PLACITANDI :QUITATEM NON 
TOLLIT.*+ 
carota QUI NON RESISTITUR, APPROBA- 

ERUBESCIT LEX FILIOS CASTIGARE PA- 
RENTES.** 

ERYSIPELAS, The result of some specific poi- 
son, which enters the system through the exposure 
of a wound.*4 

ESCALA. In Spanish law, port.*® 

ESCALAR LA CARCEL. To escape from prison 
by breaking the wall or roof.®¢ 

ESCANDALO. In Spanish law, every word or 
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[a] One who purchases directly 
from a ward (pupil) cannot acquire 
the title by prescription, although he 


- however, 


* ness.” 


Nat. Bank v. Rich, 81 Me. 164, 170, 
16 A 506 [quot Wilson vy. Simmons, 
89 Mer 242, 7254:5*36 “A 380 C<It 
there be an omission of any of 
the essential jurisdictional requisites, 
the proceedings will be void. Lf, 
the defect is not so radi- 
eal as to deprive the council 
of jurisdiction, but is only a devia- 
tion from certain minor provisions, 
designed to secure method and con- 
venience in the procedure, it may 
properly be termed an irregularity 
only’)]. See also Irregularity [23 


Cyc 354]. 
Johnson, 120 Ala. 


5. Donehoo vy. 
438, 445, 24 S 888. 

6 [a] “Negligence” distinguished. 
—(1) “The distinction between an er- 
ror of judgment and negligence is not 
easily Gereriained: It- would seem, 
however, that if one, assuming a re- 
sponsibility as an expert, possesses 
a knowledge of the facts and circum- 
stances connected with the duty he 
is about to perform, and, bringing 
to bear all his professional experi- 
ence and skill, weighs those facts 
and circumstances, and decides upon 
a course of action which he faithfully 
attempts to carry out, then want of 
success, if due to such course of ac- 
tion, would be due to error of judg- 
ment, and not to negligence. But 
if he omits to inform himself as to 
the facts and circumstances, or does 
not possess the knowledge, experi- 
ence, or skill which he professes, 
then’ a failure, if caused thereby, 
would be negligence. No one can be 
charged with carelessness, when he 
does that which his judgment ap- 
proves, or where he omits to do that 
of which he has no time to judge. 
Such act or omission, if faulty, may 
be called a mistake, but not careless- 
McDonald v. The Tom Lysle, 
48 Fed. 690, 693. (2) In the receipt 
of a common carrier, the last sen- 
tence of which was as follows: ‘Con- 
signees of goods by this line are re- 
quested to notice any error in regard 
to this line within twenty-four hours, 
or the company will consider their 
liability as ended.” ‘Errors’ mean 
mistakes in the number or numbers 
of packages delivered to different per- 
sons, and does not mean waste or 
negligence. Sanford v. Housatonic R. 
Go), "11 Cush. GMass,))155;_.156. 

7. Sanford v. Housatonic R. Co., 
11 Cush. (Mass.) 155, 157. 

8 Escriche Diccionario. 

9. Escriche Diccionario. f 

fa] Error facti may occur in a 


as to the principal and legal cause 
(consideration); (c) as to the body 
of the subject matter; (d) as to the 
substance thereof; (e) as to its name 
and characteristics; (f) as to its 
value; (g) as to the nature of the 
business; (h) as to the person with 
whom one is negotiating; (i) as to 
his name; (j) as to his rank or 
status. BEscriche Diccionario, 

10. Escriche Diccionario. . 

[a] Error juris is practically equiv- 
alent to the phrase “ignorance of 
law.” Justinian Digesta I (VII, VIII) 
De Juris et Facti Ignorantia (Pa- 
pinian). 

11. Roman Law.—Sohm Rom. L. 
(8d ed.) pp 210, 211. 

Spain.—Civ. Code arts 1265, 1266. 

Louisiana.—Rev. Civ. Code art 1820 
et seq. 

Be ate A Code arts 1265, 
1 ; ‘ 


Porto Rico.—Civ. Code §§ 1232, 
1233. 


France.—Civ. Code art 1110 et seq. 

12. See supra note 9 [a]. 

13. Here the error must relate to 
the material as opposed to the body, 
the maxim being Nullam esse vendi- 
tionem puto, quoties in materia er- 
ratur. Escriche gives as an exam- 
ple of error as to the material the 
purchase by one of candlesticks 
which he supposes to be gold, but 


are in fact copper plated. Escriche 
Diccionario, 
14. Only latent defects afford 


ground of annulment. Escriche Dic- 
cionario; Spanish Civ. Code art 1484. 

15. Error as to the identity of the 
person is a ground of annulment only 
in certain contracts like those of 
partnership, marriage, ete. Escriche 
Diccionario, 

16. Error as to the rank or status 
is effective only’ when the contract is 
entered into on that acccunt; it does 
not apply to the contract of matri- 
mony. Escriche Diccionario. 

17. Escriche Diccionario (noting, 
however, as an exception to the last 
named class, a case where a debtor 
pays a second time, forgetting the 
former payment, and other cases of 
legitimate avoidance of loss). 

18. Escriche Diccionario. 

19. Roman lLaw.—Justinian  Di- 
gesta, De Condict indeb., and VI. 


Spain—Partidas V tit XIV ley 
XXXIV. : 

20. Escriche Diccionario.  — 

21. WHscriche Diccionario (giving as 


an example the case of one who 
claims prescription). 


‘error does 


believed that the ward could dispose 
of his property without the tutor’s 
(guardian’s) consent. Justinian Di- 
gesta II § XV (Pro Empore). 


22. Justinian Digesta I, VII (De 
Juris et Facti Ignorantia). 

23. Justinian Digesta I, VIII. 

24. Escriche iccionario. 

25. Justinian Digesta I, VII, VIII. 

[a] Escriche gives as an example 


the case of a horse, accidentally in 
the possession of a bailee who ex- 
ecutes an obligation under the mis- 
taken belief that he is liable to pay 


for it. This obligation, says the au- 
thor, is yoid. .Escriche Diccionario. 
26. A maxim meaning “To refer 
errors to their principles, is to re- 
fute them.’ Wharton L. Lex. [cit 
38 Coke Inst. p 15]. 
27. maxim meaning “The mis- 


takes of the writer ought not to 
harm.” Wharton L. Lex. [cit Jen- 
kins Cent. p 324]. 

28. A maxim meaning ‘‘Varnished 
error is in many things more prob- 
able than naked truth; and very fre- 
quently error conquers truth by rea- 
soning.’ Wharton L. Lex. 

[a] Applied in: Cromwel’s Case, 2 
Coke 69a, 73a, 76 Reprint 574. 

29. A maxim meaning “Error of 
law as injurious.” Bouvier L. D. [cit 
1 Story Eq. Jur. § 139 note]. 

30. A maxim meaning ‘An error in 
the name of a thing is never prej- 
udicial, if it be clear as to the iden- 
tity of the thing itself, i. e. where 
the intention is clearly known.’ 
Adams Gloss. [cit Duer Ins. p 171]. 


[a] Applied in: Gocch vy. Patter- 
son, 126 La 397, 399, 52 S 555 [quot 
CY.GT VG 

31. A maxim meaning “A clerical 


not take away equity.” 
Adams Gloss. [cit Lofft Max. p 577]. 

32. A maxim meaning “An error 
which is not resisted is approved.” 
Adams Gloss. 

33. A maxim meaning “The law 
blushes when children correct their 
parents.’ Wharton L. Lex. 

{a] Applied in: Bonham’s Case, 8 
Coke 114a, 116a, 77 Reprint 647. 

34. Dickson y. Hollister, 123 Pa. 
421, 430, 16 A 484, 10 AmSR 533 
(This is the modern theory but the 
nature of the poison and the method 


of operation are not well under- 
stood). 

35. Escriche Diccionario. 

{a] Escala franca.—Free port. Es- 


eriche Diccionario. 
36. Escriche Diccionario. 
cape. post p 825. 


See Es- 


action which, by its bad’ example, | 


37. Escriche Diccionario. | a half. neowiahe Diccionario. * ey code arts. 55151 
Ca] Legislation designed to pre- Crimes of public scandal are penal- | Code 0 

vent such conduct (1) has been enact- | ized by the criminal codes ‘of Spanish | i 

ed in Spain for the last century and | speaking countries. See ‘Spanish Pen. 


eth. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 826] 
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CROSS REFERENCES 


Breach of prison limits bond see Executions [17 Cyc 
1533]. 
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§ 4. 


Burning jail to-effect escape see Arson 
Civil actions against: 
One aiding escape of slave see Slaves [36 Cyc 473, 
474]. 
Sheriff, constable, and surety 
In general see Prisons [32 ‘Ove 335]; Sheriffs and 
Constables [35 Cyc 1735]. 
Liability on official bond: 
In general see Prisons [32 Cyc 344]; Sheriffs and 
Constables [35 Cyc 1942]. 
Sufficiency of allegations see Sheriffs and Con- 
stables [35 Cyc 1894]. 
United States marsha] see United States Marshals 
[389 Cye 821]. 
Escape of: 
Animal: 
Estray see Animals § 268. 
Running at large see Animals § 579. i 
Apprentice see Apprentices § 128. | 


Escape of:—Continued 
Convict laborer see Convicts § 16. 
Gas or oil from well see Mines and Minerals [27 
Cyc 791}. 
Escape pending appeal see Criminal Law § 3513. 
Guilt shown by escape see Criminal Law § 1073. 
Homicide in: 
Effecting escape see Homicide [21 Cyc 1011]. 
Preventing escape see Homicide [21 Cyc 798]. 
Prison proteases execution of see Criminal Law §§ 3127, 
323 


Recommitment after escape: 

For original offense see Criminal Law § 3235. 

Plea of nonidentity see Criminal Law § 3069. 
Rescue see Rescue [34 Cyc 1631]. 
Resisting arrest see Obstructing Justice [29 Cyc 1331]. 
Second arrest: 

In chy mkoceeging see Arrest § 225; Prisons [32 Cyc 
In criminal proceeding see Arrest § 77; Pardons [29 
Gye .1572]: 


I. OFFENSES 


[§ 1] A. Definitions and Distinctions—l. Es- 
cape !1—a. In General. Escape proper is the loss of 
the lawful custody of a prisoner, voluntarily or neg- 
ligently suffered, and departure of a prisoner from 


lawful custody, without foree, before discharged 
by due process of law.’ Broadly, an escape occurs 
when one who is in lawful custody gains his liberty 
before he is delivered in due process of law.® 


1. Nature and elements see infra|tice. Peo. v. Pool, 27 Cal. 572, 579. | with the word “pursuit,” and the two: 
§§ 11-22. [c] In Tennessee ‘to escape,’’| words together have no reasonable 
2. Houpt v. State, 100 Ark. 409,/under Code § 5088, is “to flee from, | application, save to a case where the 


416, 140 SW 294, AnnCasi913C 690; |to avoid, to get out 


2 Bishop New Cr. L. § 1065; 1 Hale| Lewis v. State, 
BP. .C. pp 675, 590, 594; 22 Hawkins {d] 
P. C. cc 18- 20. Pen. 


{a] Similar definitions.—(1) “The 


3 Head 

In Texas (1) “escape,” under 
Code art 218, means the actual 
escape of a prisoner from prison or 


of the way,” etc. 


accused eludes arrest entirely- 
iach che See 


Schneider v. Waukesha County, 103 
Wis. 266, 268, 79 NW 228. 

3. State v. Ritchie, 107 N. C. 857, 
858, 12 SE 251; State v. Johnson, 94 


voluntarily or negligently permitting | place of confinement, or from and|N. C. 924. 

a person lawfully confined in jail |out of the authority of a custodian. [a] Similar definition—“‘An es- 
to leave the prison where he is con-| Carter v. State, 29 Tex. A. 5, 14 SW |cape is where oue who is under ar- 
fined before he is entitled by law to| 350, 851 [cit Webster D.]. (2) | rest gains his liberty before he is 
be released therefrom.” Ex p. Shores, | “Escape” under Code Cr. Proc. art|delivered by due course of law.” 
195 Fed. 627, 630. (2) ‘The depar- | 845 means actual and complete with-| State v. Sutton, 170 Ind. 473, 476, 84 
ture of a prisoner from custody be-|drawal from custody, getting free|NE 824. To: same effect Rex v. 


fore he is discharged by due process 
of law.” Bouvier L. D. 

[b] In California under L. (1851) 
p 226 § 1387, ‘‘escape”’ is not used in 
the technical sense of an escape from 
custody, but in the sense of flight 
from the scene of a crime to avoid 
being arrested and brought to jus- 


and going at large. 


DP. 1. 
fe] 
der Rev. St. (1878) 
not used in 
meaning an escape 
actual 


Tex, A. 1387, 153,164 [eit Abbott WZ: 
In Wisconsin 
its technical sense’ as 


imprisonment, 


Loyd v. State, 19 | Rapp, 31 Ont. L. 117, 6 OntWN 69. 
{b] Other definitions.—(1) ‘Hs- 
capium, from the Fr. eschapper, i. e- 
effugere, to fly from. A violent or 
privy evasion out of some lawful 
restraint; as where a man is arrested ~ 
or imprisoned, and gets away before 
he is delivered by due course of law.” — 


“escape,” un- 
§ 731 subd 27, is 


from custody or 
being joined 
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The person who escapes is sometimes called an 
““eseape.’’ 3% 

(§ 2] b. Voluntary Escape. A voluntary es- 
cape is where an officer having the custody of a 
prisoner charged with or guilty of an offense know- 
ingly gives him his liberty with intent to save him 
from trial or execution of his sentence. An escape 
is voluntary when it is by the consent,’ default,° 
connivance,’ assent,’ purpose,? or permission 2° of 
the custodian. 

[§ 3] ¢. Negligent Escape. A negligent es- 
cape is where the party arrested or imprisoned es- 
capes against the will of the person who arrests 
or imprisons him, and is not freshly pursued and 
taken again before he has heen lost sight of.11 An 
escape suffered without the consent?2 or knowl- 
edge,!® or through the carelessness 14 or neglect of 


duty,® of the custodian is a negligent escape. 


[§ 4] d. Actual Escape. Actual escapes are 
those which take place when the prisoner in fact 
gets out of prison and unlawfully regains his lib- 
erty.1¢ 

[§ 5] e. Constructive Escape. Constructive 
escapes take place when the prisoner obtains more 
liberty than the law allows, although he still re- 
mains in ecustody.}7 : 

[$ 6] 2. Attempt to Escape.® An attempt to 
escape is such effort on the part of the prisoner to 
depart from lawful custody before discharge by 


2 Jacob L. D. p 414 [cit Staunford 
P. C. ce 26, 27, Terms de Ley]. (2) 


ESCAPE 


Proc. § 155 defines escape as “the go- 
ing at large beyond the liberties, by 
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due process of law as would, if not extraneously 
interrupted, end in the consummation of an es- 
cape.?® 

[§ 7] 3. Prison Breach.?° Prison breach proper 
is an escape from confinement effected by the pris- 
oner through force.?+ Broadly, it is an escape ef- 
fected through efforts of the prisoners.2? 

[§ 8] 4. Aiding Escape.2? Aiding an escape is 
any overt act which is intended to assist, and which 
is useful to assist, an attempted or completed de- 
parture of a prisoner from lawful custody before he 
is discharged by due process of law.24 

[§ 9] 5. Escape, Prison Breach, and Rescue 
Distinguished. Escape, prison breach, and rescue, 
forcibly and knowingly freeing another from arrest 
or imprisonment,”> in their technical sense are dis- 
tinguishable, in that liberation effected without 
force and through the efforts of the custodian or the 
prisoner constitutes an escape,?° whereas, in prison 
breach the element. of force on the part of the pris- 
oner is present,?? and in rescue the liberation is 
effected through the efforts of third parties.?8 

[§ 10] 6. Aiding Escape and Rescue Distin- 
guished. Rescue has been distinguished from aid- 
ing an escape in that the former céntemplates no 
effort on the part of the prisoner to escape ;2° where- 
as the latter consists in inciting, supporting, or rein- 
forcing the prisoner’s efforts.°° 

[§ 11] B. Nature and Elements of Offenses— 


16. State vy. Davis, 14 Nev. 439, 
445, 33 AmR 5638; Carter v. State, 29 


Cas. No. 


“The verb to eScape’ means “ ‘to fly, 
to avoid, to pass unobserved;’ and 
the noun escape, ‘flight, the act of 
getting out of danger; in law, violent 
or privy evasion out of lawful re: 
straint.’. The term ‘escape’ presup- 
poses a former confinement or abid- 
ing in a certain place or condition, 
out of which a party delivers himself 
by his own act, or is delivered by 
‘the act or aid of another with his 
concurrence.” Fields v. Walker, 23 
Ala, 155, 165. (3) Escape, as ap- 
plied to slaves, means the departure 
of such slaves without the license or 
consent and against the will of their 
master. Jones v, Vanzandt, 13 F. 
7,502, 2 McLean 611, 628. 
(4) An escape is any departure 
from prison, or from the custody of 


‘an officer, which is not authorized by 


law, with intent to escape from the 
restrain of the law, Riley _ v. 
State, 116) sConn. 47,7 517 25) oThe 
former technical definition of the 
word “escape” was the breaking 
from custody of a person held or 
confined for nonpayment of debts. 
The common legal definition means 
“a violent or private evasion out of 
scme lawful custody.” Wheeler v. 
State, 39 Kan. 163, 165, 17 P 856. 
{c] Im a civil suit (1) every dis- 
charge or unauthorized liberty of a 
prisoner without the consent of 
plaintiff or creditor, or without due 
course of law, is an escape. Car- 
gill v. Taylor, 10 Mass. 206; Bent v. 
Stone, 184 Mass. 92, 68 NE 46; Cos- 
grove v.\Bowe, 10 Daly (N. Y.) 353; 
Lockwood v. Mercereau, 6 AbbPr 
(N. Y.) 206; Day v. Brett, 6 Johns. 
(N. Y.) 22; Currie v. Worthy, 47 ING<C: 
104; Wilkes v. Slaughter, 10 INEee: 
211; Adams v. Turrentine, 30 N. C. 
147. (2) “Escape” as used in a bail 
bond means no more than a depar- 
ture from the prison limits without 
lawful authority. Mason v. Haile, 
12 Wheat. (U. 8S.) 370, 377, 6 L. ed. 
660. (3) “Escape” is to allow a prison- 
er greater liberty than the law allows. 
Steere v. Field, 22 F. Cas. No. 13,350, 
2 Mason 486. (4) Every liberty 


-given to a prisoner not authorized by 


law is an “escape.” Colby v. Samp- 


“son, 5 Mass. 310, 311. 


{d] In New York (1) Code Civ. 


a prisoner, without the consent of 
the party at whose instance he is 
in custody.” Flynn v. Union Surety, 
ete., Co., 61 App. Div..170, 172,.70 
NYS 403 [aff 170 N. Y. 145, 63 NE 
61]. (2) Under the acts of March 
30; 1801 “C1 Revs “Te pp 212)" 360), 
the going beyond the liberties of the 
prison by a prisoner constitutes an 
escape. Tillman v. Lansing, (N. Y.) 
4 Johns. 45, 48. 


3144. Ex p. Bley, 9 Okl. Cr. 76, 130 
P 821; Robinson vy. Morris, 19 Ont. 
L. 633, 14 OntWR 1001. 

4. Porter’ v.. States 34e-1ex..sCr, 
364, 3867, 30 SW 791. See also 
Prisons [32 Cyc 336]. 

{a] Other definition.—A  volun- 
tary escape, is “when a _ person 


having a felon lawfully in his cus- 
tody, voluntarily permits him to es- 
cape from it, or to go at large.’ Mar- 
tin v. State, 32 Ark. 124, 126 [quot 
Cy cist Malev Ps Cy p.590- 

5 Tillman y. Lansing, 4 Johns. 
(N. Y.) 45, 47; Adams v. Turrentine, 
30 N. C, 147, 152; Bonafous v. Walker, 
2 T. R. 126, 100 Reprint 69. 

6 Tillman y. Lansing, 4 Johns. 
N. Y.) 45, 47; Adams vy. Turrentine, 
0 N. C. 147, 152; Bonafous v. Walker, 
TR. 126,-100- Reprint 69! 

7. Lash v. Ziglar, 27 N.C. 702) 710. 
8. Cortis v. Dailey, 21 App. Div. 
1, 2, 47 NYS 454. 

9. State v. McLain, 104 N. C. 894, 
896, 10 SE 518. 

10. Butler v. Washburn, 25 N. H. 
251, 258; Lansing v. Fleet, 2 Johns. 
Gas. ON. Ys) 8y15)1 AmD 14237 Jones 
v. Pope, 1 Saund. 34, 35, 85 Reprint 
45; Atkinson v. Jameson, 5 T. R. 25, 
101 Reprint 14. 

11. State v. Wedin, 85 N. J. LZ. 
399, 401, 89 A 758. See also Prisons 
[32 Cyc 336]. 

12. Butler v. Washburn, 25 N. H. 
251, 258; Lansing v. Fleet, 2 Johns. 
Gas.’ (N. Y.) 3, 1 AmD-142; Jones v. 
Pope, 1 Saund, 34, 35, 85 Reprint 45; 
Atkinson v. Jameson, 5.T. R. 25, 101 


( 
3 
2 


Reprint 14. 

13. Adams v. Turrentine, 30 N. C. 
147, 159. 

14. State v. McLain, 104 N. C. 


894, 896, 10 SE 518. 2 
15. Tillman v. Lansing, 
(N. Y.) 45, 48. 


4 Johns. 


Tex. A. 5, 7, 14 SW 3850; Bacon Abr. 
p 398 B. 

17... Benton y. Sutton, 1 B. & P. 
24, 126 Reprint 757; Platt v. Lock, 
Plowd. 35, 75 Reprint 57; Bacon Abr. 
p 398 B. See also supra note 3 [c]; 
and Prisons [32 Cyc 339]. 

18. Nature and elements see infra 
§§ 23-27. 

19. State v. Hurley, 79 Vt. 28, 64 
A 78, 118 AmSR 934, 6 LRANS 804. 

20. Nature and elements see infra 
§§ 28-32. 

State v. Sutton, 170 Ind. 473, 
NE 824; 1 Hale P. C. p 590; 
2 Hawkins P. C. cc17, 18. 

[a] It has also been defined as 
the crime of breaking out of prison. 
Randall vy. State, 53 N. J. L. 488, 490, 


22 A 46; Com. v. Miller, 2 Ashm. 
(Pa.) 61, 65; Rex v. Haswell, R. & 
R. 340. 

22. 1 Hale P. C. p 590. 

23. Nature and elements see infra 
§§ 33-38. 

24. Canal Zone v. Elic, 2 Canal 
Zone 146, 148 [quot Cyc]. See also 
infra § 27. 

{a] Development of offense.—(1) 


It is not clear whether at common 
law there was any such offense dis- 
tinct from the acts which in general 
made one an accessory to crime. 2 
Bishop Cr. L. § 1102; 2 Hawkins P. C. 
ec17T §1, c29 § 26. (2) The offense 
has, however, been so generally and 
so uniformly defined by statute and 
made a principal as distinguished 
from an accessorial offense that it 
may be properly defined and treated 
as such. Wilson v. State, 61 Ala. 
151; Peeler v. State, 3 Tex. A. 533. 


25. See Rescue [34 Cyc 1632]. 

26. State v. Sutton, 170 Ind. 478, 
84 NE 824; 1 Hale P. p 5905 2 
Hawkins cc 18-20. 

27. State v. Sutton, 170 Ind. 473, 
84 NE 824; 1° Hale P.-C. ~p 590;) 2 


Hawkins cc17, 18. 

28. Robinson vy. State, 82 Ga. 535, 
9 SE 528; State v. Sutton, 170 Ind. 
473, 84 NE 824; 1 Hale P. C. p 590; 
2 Hawkins P. C. ec 21. See Rescue [34 
Gyeol1é63i}. 

29. Robinson v. State, 82 Ga. 535, 
544, 9 SE 528. 

80. Robinson v. State, 82 Ga. 535, 
9 SE 528. See also supra § 9. 
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1. Escape *!—-a. In General. At common law, it 
was essential to the commission of the offense of 
escape that there be an actual arrest ** for a justi- 
fiable cause ** on a eriminal matter,?>* and a loss 
of custody and a departure therefrom, while the 
imprisonment continued.*® Modern legislative enact- 
ments covering escape have been considered declara- 
tory of 3° and additional to %* the common law. 
Grade and degree of crime. At common law a 
voluntary escape amounted to the same kind of 
erime, and was punishable in the same degree, as 
the offense of which the principal offender was 
guilty,?® but did not subject one to capital punish- 
ment, unless the cause for which the party was com- 
mitted was actually such at the time of the es- 
cape.2® Where a custodian was guilty of a negli- 
gent escave, the offense was at common law a mis- 
demeanor,*® punishable, it seems, by a fine.tt A pri- 
vate individual suffering an escape was likewise 
guilty of the offense.4? At common law a prisoner 
escaping without resorting to force was guilty of a 


ESCAPE 


[§§ 11-14 


provided by modern legislative enactments for the 
offense of an escape.*# ; 

[§ 12] b. Who May Commit Offense. An es- 
cape may be committed by the custodian *° who, be- 
ing in lawtul custody of a prisoner, voluntarily ae 
or negligently 47 suffers him to depart. It may also 
be committed by the prisoner himself.*% 

[§ 13] ¢. Loss and Departure from Custody— 
(1) On Part of Custodian. “Any loss of physical 
control, even temporarily, is a loss of custody and 
constitutes an escape,*® provided it was volunta- 
rily ®° or negligently * suffered. Mere flight on the 
part of the person in eustody is not, in law, re- 
garded as an escape on the part of the custodian so 
long as he does not lose sight of the prisoner,*? but 
if the custodian loses sight of the prisoner, he is 
held guilty of an escape.°* 

[§ 14] (2) On Part of Prisoner. To constitute 
an escape on the part of the prisoner there must be 
an actual departure from custody.®°* The use of 
force or violence is not a necessary element of an 
escape,°> as an escape is distinguished from prison 


misdemeanor.*® Statutory punishments have been 
31. Defined see supra §§ 1-5 42. Hale P. C. p 595; 2 Hawkins 
32. 2 Hawkins PiiG e719 "Si 1. PEGA Cc: 2073'Ss"2..6; 
33. 2 Hawkins P. C. c19 § 2. 43. Com. —v. Ferrell, 5 Allen 
34. 2 Hawkins P. C. cl19 §3. (Mass.) 130 (applying the common- 
35. 2 Hawkins P. C. cl19 § 4. law punishment); State v. Brown, 82 
86. In re McCauley, 123 Wis. 31,|N. C. 585; In re McCauley, 123 Wis. 
100 NW 1031, 3 AnnCas 414. See also | 31, 100 NW 10381, 3 AnnCas 414; 4 


Peo. v. Flanigan, 174 N. Y. 356, 66 
NE 988 (Pen. Code § 85). 


37. Ala—Hodges v. State, 8 Ala. 
55. 

Mass.—Com. y. Farrell, 5 Allen 
130. 


N. J.—State v. Wedin, 85 N. J. L. 
399, 89 A 753. 


N. C:-—State v. Brown, 82 N. C. 
585. 

Tenn.—McCaslin v. McCord, 116 
Tenn. 690, 94 SW 79, 8 AnnCas 
245, 

38. Ark.—Martin v. State, 32 Ark. 
124. 


N. M.—Ex p. De Vore, 18 N. M. 246, 
136 P 47. 

N. Y.—Peo. v. Flanigan, 174 N. Y. 
356, 66 NE 988. 

Pa.—Weaver v. Com., 29 Pa. 445. 

Eng.—4 Blackstone Comm. p 130; 
1 Hale P. C. p 591, 600; 2 Hawkins 
PiiGxe 19 $'§ 10, 22. 

39.. 2 Hawkins P. C. c19 § 25 (the 
fact that the offense becomes capital 
afterward, as by death of a party 
wounded by the prisoner escaping, is 
not sufficient to subject the jailer 
to capital punishment). 

[a] Officer as an accessory after 
the fact.—An officer permitting the 
voluntary escape of a prisoner in his 
custody and guilty of a felony, be- 
comes an accessory after the fact to 
the felony of which the prisoner was 
guilty. 2 Hawkins P. C. c 29 §§ 26, 
27; Stephen Dig. Cr. L. p 98. 

40. 4 Blackstone Comm. p130; 1 
Hale P. C. pp 591, 600; 2 Hawkins 
P. C. c19 §§ 31-33. 

41. See supra note 40. 

[a] Imprisonment. — (1 ) The 
statement in Martin v. State, 32 Ark. 
124, that the offense is punishable by 
fine and imprisonment, citing Hale 
and Blackstone, is not sustained by 
those authorities as to imprisonment. 
(2) But 5 Encye. L. Eng. (1907 ed) 
p 326 [cit Pollock & M. Hist. Eng. L. 
512] states that the view taken by 
Hawkins and adopted by Russell (1 
Russ. Cr.,[Int. ed] p 897), of a. neg- 
ligent escape by an officer being 
punishable by fine only, is based on 
a misconception of the nature of fines 
in the medizval courts, and on an 
omission to consider that they were 
made as a compromise of the pro- 
ceeding, or substitution for the im- 
prisonment which the court could 
impose. 


Blackstone Comm. p 130; 2 Coke Inst. 
p 589; 1 Hale P. C. p 611; 2 Hawkins 
12AKCs ORES. OO RE i1)s 

44. See statutory provisions; 
infra § 60. 


and 


45. See supra §1; infra § 13. 

46. See supra § 2 F 

47. See supra § 3. 

48. See supra § 1; infra § 14. 

49. U. S—In re O’Rourke, 251 
A 768; Ex p. Shores, 195 Fed. 


Ala.—Nall v. State, 34 Alia. 262. 

Ark.—Houpt v. State, 100 Ark. 409, 
140 SW 294, AnnCas1913C 690. 

Ga.—Perry v. State, 63 Ga. 402. 


Ky.-—Saylor v. Com., 122 Ky. 776, 
93 SW 48, 29 KyL 3387; Lynch v. 
Com., 115° Kyois09h 786 SW 745) (24 
KyL 2180 
oer Y.—Peo. v. Stone, 10 Paige 

Pa.—Smith v. Com., 59 Pa. 320. 


Eng.—Hawkins v. Plomer, 2 W: BI. 
1048, 96 Reprint 616. 

In civil actions see Prisons [32 
Cyc 336]. 

50. See supra § 2; infra § 18. 

51., See supra § 3; infra § 19. 

52. Perry v. State, 63 Ga. 402; 1 
Halex Pian. sp 602:% 2 Hawkins) (Pe... 


CaO SSo6uh3: 

53. 1 Hale P. C. p 602; 2 Hawkins 
PAGS Woes s 673: 

54. Ark.—Jenks yv. State, 63 Ark. 
312, 39 SW. 316. 

Ga.—Johnson v. State, 122 Ga. 172, 


50 SE 65. 
Iowa.—State v. Smitch, 169 NW 


680. 

Kan.—Wheeler v. State, 39 Kan. 
1635.17 ee es56: 

Ky.—Saylor v. Com., 122 Ky. 776, 


93 SW 48, 29 KyL 337 (flight of con- 
vict working on highway). 

Mich.—Smith v. Grosslight, 123 
Mich. 87, 81 NW 975. 

Mo.—State v. Owens, 268 Mo. 481, 
187 SW 1189. 

N. H.—Butler vy. Washburn, 25 
N. H. 251. 

Okl.—Ex p. Oliver, 11 Okl. Cr. 536, 
149. 5P) hi 7s 

Tex.—Coleman y. State, (Cr.) 204 
SW 332; Mills vy. State, 41 Tex. Cr. 
447, 53 SW 107, 55 SW 338; Porter 
v. State, 34 Tex. Cr. 364, 30 SW 791; 
Simmons v. State, (Cr.) 40 SW 968; 
Carter vy. State, 29 Tex. A. 5;°14 Siw 


350; Peoples v. State, (A.) 14 SW 
352: Loyd vy. State 19" Pex 1s. 


137. 

Ont.—Rex v. Rapp, 31 Ont. L. 117, 
6 OntWN 69: Robinson v. Morris, 19 
Ont. L. 633, 14 OntWR 1001 [overr 
Rex v. Robinson, 14 Ont. L. 519, 10 
OntWR 338]. 

{a] Rule applied.—(1) <A convict 
“farmed out’ who is merely refrac- 
tory or refuses to work does not es- 
cape. Carter vy. State, 29 Tex. Ac 
5, 14 SW 350. (2) Mere breach of 
promise by a prisoner on parol is. 
not sufficient. Mills v. State, 41 Tex. 
Cr. 447, 53 SW 107, 55 SW 338; Sim- 
mons v. State, (Tex. Cr.) 40 SW 
9685: Porter: iv... State,) .34/\dText (Gre 
364, 30 SW 791. (8). One who, ar- 
rested for nonpayment of taxes, 
leaves the custody of the officer upon 
giving personal security for future 
appearance does not commit the of- 
fense. Butler v. Washburn, 25 N. H. 
251. (4) One taken by a deputy to 
the courthouse yard to trim trees 
does not escape. Wheeler v. State, 
39 Kan. 1638, 17 P 856. (5) Flight of 
from two hundred to three hundred 
yards from a jail and recapture and 
return thereto within fifteen or 
twenty minutes was held no escape. 
Loyd v. State, 19 Tex. A. 137. 

[b] One at liberty as a trusty (1) 
and obeying conditions of trust is 
not guilty of an escape. Ex p. Hley, 
9" OK ler: 1654 13010 -821-~ 9 (2) eae 
breach of the conditions of the trust 
render one at liberty as a trusty an 


offender. Jenks v. State, 63 Ark. 312, 
39 SW. 361. 
{c] A breach of the conditions of 


a bond (1) granting jail liberties 
constitutes an _ escape. Smith v. 
Grosslight, 123 Mich. 87, 81 NW 975. 
(2) <A failure to return to custody 
after dismissal of appeal when out 
on bond is sufficient to constitute the 
offense. Rex v. Rapp, 31 Ont. L. 117, 
6 OntWN 69. 

55. Conn.—Riley v. State, 16 
eS ag 475; State v. Doud, 7 Conn. 

Iowa.--State v. King, 114 Iowa 413). 
ee, 282, 89 AmSR 371, 54 LRA. 

Ky.—Hinkle v. Com., 66 SW 816, 23: 
KyL 1988. But compare infra text 
and note 57. 
wees ——Com. v. Farrell, 5 Allen 

Mo.—State v. Shirley, 233 Mo. 335, 

35 SW 1; State v. Whalen, 98 Mo. 
338, 11 SW 576. 

Nev.—State v. Davis, 14 Nev. 439, 
33 AmR ‘563. 

N. Y.—Peo. 46 Hun 

N. C.—State v. Brown, 82 N. Cc. 


v. Johnson, 
667. 
585. 


For later cases, developments and changes in the law see cumulative Annotacions, same title, page and note number, 


11 «Sw 576. 


-§§ 14-16] 


breach by this cireumstance,** unless, by statute, the 
application of force does not change the nature of 
However, an escape of a prisoner 
from an officer having charge of him, under some 
statutes, must be made either by means of force or 
bribery,°® escape under such statutes being in the 


the offense.57 


nature of a prison breach.®® 


[§ 15] d. Nature and Lawfulness of Custody °° 
Escape presupposes lawful cus- 
tody ®t which, once secured, is legally terminated 
only upon the death of the prisoner or discharge by 
Custody consists in keeping 
the prisoner either in actual confinement in jail ° 
or surrounded by physical force sufficient to restrain 
him from going at large, or obtaining more liberty 


—(1) In General. 


due process of law.®? 


than the law allows.*4 


[§ 16] 


prisoner.® 


Hee tray Ost v. Adams, 3 Pa. Super. 
Tex.—Carter y. State, 29 Tex. A. 
5, 14 SW 350. 
Vt.—State v. Wright, 81 Vt. 281, 
69 A 761. 
Ss a as v. Haswell, R. & R. 


{a] Illustration. — If a _ person 
climbs over the prison wall and es- 
capes, he is not guilty of breaking 
prison, but is guilty of an escape 
from custody. Rex v. Haswell, R. & 
F. 340. 

56. See supra § 9; infra § 32. 

57. State v. Whalen, 98 Mo. 222, 


58. See statutory provisions. 

[a] What constitutes force.—(1) 
The word “forcibly” is not confined 
to strictly physical force, but in- 
eludes all acts and conduct of the 
prisoner directed against, or in oppo- 
sion to, any resistance which the 
officer may lawfully exercise in pre- 
venting an escape, and would include 
a mere fleeing from the officer. Mag- 
gard, v. Com., 173 Ky. 97, 190 SW 666. 
(2) Where a prisoner, by putting the 
officer in fear, escapes from or leaves 
the place, he is guilty of an escape. 
Hinkle v. Com., 66 SW 816, 23 KyL 
1988. (3) But where an officer hav- 
ing a prisoner in charge stepped into 
a yard, and while he waited outside 
the prisoner went into the house 
and departed from his home, leaving 
word to notify the officer thereof, and 
was not see again or pursued, there 
was no escape. Maggard v. Com., 
173 Ky. 97, 190 SW 666. 

59. See infra § 28. 

60. Cross references: 

Aiding escape see infra § 35. 
Attempt to escape see infra § 25. 
Prison breach see infra § 30. 
Walker, 23 


62. Ala.—Fields v. 
Ala. 155. 

Ky.—Com. v. Houseman, 3 KyL 
Solis 


Ney.—State v. Clark, 32 Nev. 145,’ 
104 P 593, AnnCasi912C 754; Ex p. 
Ah Bau, 10 Nev. 264. 

Wis.—Gebhardt v. Holmes, 149 
Wis. 428, 135 NW 860. 

Eng.—1 Hale P. C. p 594; 2 Haw- 
Mins oes iC. eul9i,'S. 2. 

But see supra §1 note 1 [b] (2). 

62. See Convicts §15; Criminal 
Law § 3228. 

63. U. S.—Ex p. Shores, 195 Fed. 
627: U. S. v. Benner, 24 F. Cas. No. 
14,568, Baldw. 234. 

Ark.—Haupt v. State, 100 Ark. 409, 
140 SW 294, AnnCasi1913C 690. 

Ky.—Lynch v. Com., 115 Ky. 309, 
73 SW 745, 24 KyL 2180. 

N. Y.—Peo. v. Stone, 10 Paige 606. 

Pa.—Smith v. Com., 59 Pa. 320. 

Eng.—Hawkins v. Plomer, 2 W. BI. 
1048, 96 Reprint 616. 


[a] Beformatory “peniten- 


is) 3a 


(2) Affecting Act of Custodian. 
todian is not guilty of an escape unless he was at 
the time of the escape charged by law with the im- 
mediate responsibility for the safe-keeping of the 
While the ancient authorities are in 
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conflict, some stating that an officer is criminally 
liable for escapes suffered by a subordinate, and 
others that he is not,®7 the modern view is that 
an officer is not criminally responsible for escapes 
suffered by his subordinates,®* unless the officer him- 
self is at fault,°* or, by statute, is made responsible 
for acts of a subordinate appointed by him.7° 
has been held that the servants of a custodian,74 
or a prisoner escaping, 
sible for escapes suffered through their acts; but 
a guard of convicts employed on public works,?* or 
one who hires convicts,’* may be liable. 
responsibility for an escape will attach to an officer 
de facto,’> as an officer who has not qualified,’ 
or whose tenure of office has terminated,” or who 


It 


72 


are not criminally respon- 


Criminal 


is employed only temporarily,’® or to a private in- 


A cus- 


tiary’’ within a statute punishing es- 
eapes of persons confined therein. 
peats v. Smitch, (Iowa) 169 NW 

64. See cases supra note 63. 

65. Staton v. Com., 3 KyL 471, 11 
Ky. Op. 374; Com. v. Houseman, 3 
KyL 331; State v. Dean, 48 N. C. 
393. And see infra notes 80-83. 

66. Rex v. Fell, 1 Ld. Raym. 424, 


91 Reprint 1181, 12 Mod. 226, 88 Re- 
print 1279, 1. Salk. 272, 91 Reprint 
237; 1 Hale P. C.-p597 (while the 
sheriff is not liable to corporal pun- 
ishment for the acts of his jailer in 
suffering a voluntary escape, he is 
liable for a negligent escape, whether 
the escape was voluntary or negli- 
gent, in trusting a person who would 
be false to his trust with the cus- 
tody of his prisoners, and therefore 
he shall be subjected to fine and im- 


prisonment); 2 Hawkins P. C. cl19 
§ 27. 
67. Woodgate v. Knatchdull, 2 T. 


R. 148, 100 Reprint 80; Sanderson v. 
Baker, 3 Wils. C. P. 310, 95 Reprint 
1072. See also Rex v. Fell, 1 Salk. 
272, 91 Reprint 237 (but see the re- 
port of this case in 1 Ld, Raym. 424, 
91 Reprint 1181, 12 Mod. 226, 88 Re- 
print 1279, stating the sheriff ought 
to be prosecuted and fined grievously 
on account of the affront to the in- 
justice of the nation). 


68. Nall v. State, 34 Ala. 262; 
Barthelow wv. -State) 26 Tex. “175: 
Watts v. Com., 99 Va. 872, 39 SE 
706; Com. v. Lewis, 4 Leigh (31 Va.) 
664. 

69. Barthelow v. State, 26 Tex. 


175 (an officer must use due care in 
supervision of acts of deputy); Watts 
v. Com., 99 Va. 872, 39 SE 706 (knowl- 
edge and acquiescence in granting 
liberties to prisoner grounds for con- 
viction of negligent escape resulting 
therefrom). 

[a] Reason for rule.—“If Watts 
[the sheriff] be not responsible, then 
the offense must go unpunished, for 
it would be a harsh judgment which 
would acquit the principal and pun- 
ish the deputy who had acted within 
the line of duty approved by, and 
indeed, prescribed to him by his su- 
perior officer.” Per Keith, J., in 
Watts v. Com. 99 Va. 872, 879, 39 SE 
706. 

70. State v. Wedin, 85 N. J. L. 
399, 89 A 753 (a sheriff, under stat- 
ute making him responsible for the 
conduct of any keeper appointed by 
him, not criminally liable for a negli- 
gent escape suffered by a deputy not 
appointed by him). 


71. State v..Errickson, 32 N. J. L. 
421. ; 
[a] Reason for rule.—‘“The of- 


fense of suffering by negligence, a 
prisoner to escape, is one which can 
be committed only by the persen in 


dividual.”® On the other hand if the custody of an 
officer de jure is unlawful, in the sense that it is 
void,®° as in the event of a want of jurisdiction,®? 
or a void commitment,®? not merely voidable, he is 
not liable for an escape; but a mere informality in 


whose charge the law places the 
criminal. This rule is reasonable, 
for such person alone has the con- 
trol of the imprisonment, and can 
thus take the measures necessary to 
prevent the escape of the prisoner.’ 
Per Beasley, C. J., in State v. Errick- 
son, 32 N. J. L. 421, 422. 

72. State v. Leach, 7 Conn. 452, 
18 AmD 113 (prisoner is not guilty of 
suffering escapes of others, where 
his sole object was his own release 
from confinement on valid warrant). 
But see infra § 35. 

73. State v. Johnson, 94 N. C. 924; 
State v. Sneed, 94 N. C. 806. 

74. Smith yv. State, 76 Ala. 69 [aff 
T2490. 4S. 1462, 08a SCti564. olwilamed: 
508]; Porter v. State, 34 Tex. Cr. 364, 
30 SW 791. : 

75. Pentecost. v. State, 107 Ala. 
81, 18 S 146; Kavanaugh y. State, 
41 Ala. 399; State v. Jones, 48 N. C. 
404; State v. Maberry, 34 S. Cc. L. 
etn Hawkins c19 § 28, 2 Coke Inst. 
p 7 

[a] Reason for rule.—‘‘An officer 
de facto executing process placed in 
his hands, is entitled to the same 
protection that the law gives to an 
officer de jure, and a person who is 
indicted for resisting him, or es- 
eaping from him, cannot be heard to 
question his appointment.” Per 
Haralson, J., in Pentecost v. State, 
107 Ala, 81, 91, 18 S 146. 

76. Pentecost v. State, 107 Ala. 
81, 18 S 146; State v. Maberry, 34 
Si Ce Tae Daas 

Tino lo Hale PaGw piogAs 

78. Kavanaugh v. State, 41 Ala. 
399. But see State v. Dean, 48 N. C. 
393 (holding that, upon the return of 
a warrant by a specially deputized 
officer and action on the case by the 
court, the officer’s authority ceased 
upon oral commitment). 

79. 1 Hale P. C. p 595; 2 Hawkins 
P. C. c 20 §§ 1-4 (stating the law, in 
general, to be the same as escapes 
suffered by those having official cus- 
tody, the duty being to deliver the 
prisoner over to someone who, by 
ought to have custody of 


rule—If <A 
commits a felony, and B receives 
him knowing him to be a felon, and 
B then voluntarily suffers him to de- 
part, although the receipt makes him 
accessory after, yet it is no escape 
by B because he never arrested him, 
and so had him not in custody. 1 
Hale P..C. p 594: 

80. ,Housh save R60.) 7 ll ees 
State v. Dean, 48 N. C. 393; 1 Hale 


PC. peoob 2 Hawkins, PiCag cur? 
§ 24, 
[a] Beason for rule.—See infra 


§ 17 note 98 [a]. 
81. Housh v. Peo., 75 Ill. 487. 
g2. ' State v. Dean, 48 N. C. 393. 
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the process,®* as a defect in a warrant,’4 a commit- 
ment,®> an indictment,®® or an error of law in the 
eonduct of a trial,®* does not render the custody 
void. But an officer’s own negligence,®* as loss of 
the warrant at time of arrest *® or failure properly 
to lock the prison,®° or refusal to accept one com- 
mitted to his custody as jailer,®! as well as the trivi- 
ality of the original offense,®? has been held insuffi- 
cient to excuse a loss of custody. A commitment to 
a state jail under authority of the federal govern- 
ment is lawful custody,®* and an officer suffering 
a federal prisoner to escape therefrom commits an 
Since one may be lawfully detained in 
custody pending a determination of guilt,®® the in- 


offense.°* 
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[§ 17] 


nocence or subsequent acquittal of the prisoner is 


83. Ala.—Pentecost v. State, 107 
Ala. 81, 18 S 146. 

Ark.—Martin v. State, 32 Ark. 124. 

N. C.—State v. McLain, 104 N. C. 
894, 10 SH 518; State v. Garrell, 82 
N. C. 580. 

ye Pacem v. Shields, 50 Pa. Super. 
194. 

Eng.—Rex v. Fell, 1 Ld. Raym. 
424, 91 Reprint 1181, 12 Mod. 226, 88 


Reprint 1279, 1 Salk. "272, 91 Re- 
print 237. 
84. Martin v. State, 32 Ark. 124 


(the species of felony need not be 
set out). 

85. Rex v. Bootie, 2 Burr. 864, 97 
Reprint 605 (a-commitment without 
warrant or positive charge to a con- 
stable by a watchman valid); Rex 
v. Fell, 1 Ld. Raym. 424, 91 Reprint 
1181, 12 Mod. 226, 88 Reprint 1279, 1 
Salk. 272, 91 Reprint 237 (a commit- 
ment to a person valid). 

86. State v. McLain, 104 N. C. 894, 
10. SE 518 (no variance existed in an 
indictment describing process as is- 
suing upon persons against whom the 
indictment had been returned a true 
bill and not those against whom it 
had been drawn). 

87. State v. Garrell, 82 N. C. 580. 

88. Pentecost v. State, 107 Ala. 81, 
18 S 146; Com. v. Mitchell, 3 Bush 
(Ky.) 30; Garver v. Terr, 5 Okl. 342, 
49 P 470. 


89. Pentecost vy. State, 107 Ala. 81, 
18 S 146. 

90. Garver v. Terr., 5 Okl. 342, 49 
P 470. 

91. Com. v. Mitchell, 3 Bush (Ky.) 
30. 

92. Com. v. Shields, 50 Pa. Super. 
194. 

93. U.S. Rev. St. § 5409. 

94. Ex p. Shores, 195 Fed. 627 (the 


officer is amenable to both state and 
federal law). See also infra §§ 19, 40. 


95. See infra § 17. 
96. Weaver v. Com., 29 Pa. 445; 
Com. v. Miller, 2 Ashm, (Pa.) 61; 


Reg. v. Shuttleworth, 22 U. C. Q. B. 
372. 

[a] The law was otherwise in an- 
cient times with reference to the vol- 
untary escape of persons charged 
with a felony, most likely on account 
of all felons being subject to capital 
punishment. 4 Blackstone Comm, p 
L30Y A alee: CO.) pr 598, 

{b] Reason for rule see infra § 17 
note 98 [a]; § 25. 

97. Ala.—Hodges v. State, 8 Ala. 
55. 


Ark.—Griffin v. State, 37 Ark. 437. 
Ga.—Habersham v. State, 56 Ga. 61 


Qimiting rule with reference to 
private individuals). 
Mass.—Com. vy. Morihan, 4 Allen 


585. 

Mo.—State y. Shirley, 233 Mo. 335, 
135.SW 1. 

N. C.—State v. Dean, 48 N. C. 393. 

Tex.—Luckey v. State, 14 Tex. 400. 

Eng.—1 Hale P. C. p 594; 2 Haw- 
kins’ Pi/C; © 19° 8"4, 

Ont.—Reg. v. Shuttleworth, 22 U. C. 
OMNES 3125 

{a] After arrest (1) and refusal 


a ee ee re ES des DE eee ee 


‘trial. 


on part of jailor to receive the pris- 
oner, he remains in the lawful cus- 
tody of the constable. 1 Hale P. C. 
p 594. (2) Where a person who is 
not a regular officer, but is specially 
deputed, under the statute, to serve 
a criminal warrant, makes an arrest, 
and returns the warrant to a justice 
of the peace who acts upon the case, 
such person’s authority is at an end. 
State iv; Deans) 48° N.C. 7393: 1308), A 
prisoner remains in the custody of a 
constable after arrest on warrant un- 
til released under recognizance, dis- 
charged by order of the justice, or 
delivered to the jailer of the county. 
Com. vy. Morihan, 4 Allen (Mass.) 
585; .State v. Shirley, 233 Mo. 335, 
1385 SW .1; Reg. v. Shuttleworth, 22 
U. C.'Q., B. 372. .(4)\° Butjit has been 
indicated that the custody of a priv- 
ate individual, after legal arrest with- 
out warrant, becomes illegal if pro- 
tracted for an unreasonable time. 
Habersham v. State, 56 Ga. 61. 

{b] During trial—A person on 
trial for a criminal offense is by oper- 
ation of law in the custody of the 
sheriff, although no special or general 
order is made to that effect; and 
hence the sheriff is criminally re- 
sponsible for accused’s escape during 
Hodges v. State, 8 Ala. 55. 

{c] After conviction.—(1) It is 
the duty of a sheriff, on conviction of 
a defendant, to retain the custody of 
the prisoner. Riley v. State, 16 Conn. 
47. (2) And, further, if the fine and 
costs are not immediately paid, to 
hire him out as directed by the judg- 
ment; and if he voluntarily permits 
the prisoner to go at large, Such sher- 
iff is guilty of asmisdemeanor. Grif- 
fin v. State, 37 Ark. 437. (3) Commit- 
ment to prison ‘until the fine and 
cost” are paid means actual con- 
finement in jail. Luckey v. State, 14 
Tex. 400. (4) Discharge “paying his 
fees’ constitutes person a debtor only 
and not subject to penalty upon es- 
cape; whereas conviction and sen- 
tence to prison and “till he pays his 
fees” perhaps subjects person to 
penalty upon escape after expiration 
of prison sentence and before pay- 
ment of fees. 2 Hawkins P. C. c 19 
§ 4. 
98. Cal.—Peo. v. Ah Teung, 92 Cal. 
421, 28 P 577, 16 LRA. 190, 

Conn.—State v. Leach, 7 Conn. 452, 
18 AmD 113 [cit Marshalsea’s Case, 
10 Coke 68 b, 77 Reprint 1027]. 


Hawaii—Rex v. Sin Fook, 8 
Hawaii 185. 
Tll—Housh y. Peo., 75 Tl. 487. 


Kan.—State v. Hollon, 22 Kan. 580; 
State v. Beebe, 13 Kan. 589, 19, AmR 
93 


Ky.—Saylor v. Com., 122 Ky. 776, 
93 SW 48, 29 KyL 337. 

Nev.—State v. Clark, 32 Nev. 145, 
104 PRP 593, AnnCasl9l2c 754. 

N. J.—State v. Williams, 10 N. J. 


Belay Osee 

AS C.—State v. Brown, 82 N. C. 
585. 

Okl.—Ex p. Martin, 6 Okl. Cr. 224, 
LS P1715: 


ee ae 
> ag ay 


(§§ 16-17 


not material in determining the officer’s liability.°® 
The original custodian is responsible for the cus- 
tody of the prisoner until there has been a lawful 
transfer of custody.°* 

(3) Affecting Act of Prisoner. 
a crime to escape from custody, the authority for 
which is void in law,®* as where the court exceeds 
its jurisdiction,®®. or where one is held on a con- 
tingent warrant upon failure of the contingency, 
or where a copy. of the recognizance is absent, upon 
the surrender of a prisoner by the bail,? or where 
a certified copy of the judgment and order of the 
court is absent,’ or where a written ‘‘capias’’ is 
absent, and this, although the warrant under which 


It is not 


Pa.—Com vy. Ramsey, 1 Brewst. 422. 
pepe ae v. Waters, 12- Cox C. C. 

0. 

Ont.—Reg. v. Shuttleworth, 22 U. 
Co ORE ates I 

[a] Reason for rule.—“An escape 
is classed as a crime against public 
justice, and the law, in declaring it 
to be an offense, proceeds upon the 
theory that the citizen should yield 
obedience to the law; that when one 
has been, by its authority or com-~- 
mand, confined in a prison, that it is 
his duty to submit to such confine- 
ment until delivered by due course of 
law, no matter whether he was com- 
mitted to await a future trial, or as 
a punishment after judgment of con- 
viction, or for any other purpose 
authorized by law. But when the 
imprisonment is unlawful, and is it- 
self a crime, the reason which makes 
flight from prison an offense does not 
exist. In such a case the right to 
liberty is absolute, and he who re- 
gains it is not guilty of the technical 
offense of escape. And this view 
seems to be the one which is adopted 
by the courts, without dissent from 
any.” Per De Haven, J., in Peo. v. 
Ah Teung, 92 Cal..421, 425, 28°P 5775 
15 LRA 190. ‘To like effect State v. 
Doud, 7 Conn. 384; Smith vy. Clark, 32 
Nev. 145, 104 P 593, AnnCas1912C 754. 

99. Ex p. Martin, 6 Okl. Cr. 224, 
LLSA. P55; . 

1. Rex v. Sin Fook, 8 Hawaii 185 
(escape from detention under a con- 
tingent warrant conditional upon the 
finding of opium was not an offense 
under Pen. Code c 29 § 3, in the event 
that none was found). 

2. State v. Beebe, 13 Kan. 589, 19 


AmR 93 (the sheriff, without having 


a copy of the recognizance, cannot 


lawfully hold one surrendered by the 


bail in custody). 

3. State v. Hollon, 22 Kan. 580 
(under Gen. St. p 861 § 256 a duly 
certified copy of the judgment and 
order of court is necessary to consti- 
tute lawful custody of a prisoner de- 
livered to a sheriff). But see infra 
text and notes 20, 21. 

[a] Reason for rule.—“The ‘law- 
ful custody’ mentioned . . . is shown 
to have been founded upon nothing 
but the general authority given by 
law to sheriffs with proper papers 
to hold criminals in custody, and the 
judgment as rendered against the de- 
fendant on the records of the district 
court. It would seem that the sher- 
iff did not have any paper of any 
kind with which or by which to hold 
the defendant in custody. Therefore 
the said supposed ‘lawful custody’ 
was not lawful custody at.all and de- 
fendant did not commit the crime in- 
tended to be charged by escaping 
therefrom.” Per Valentine, J., in 
State v. Hollon, 22 Kan. 580, 584. 

4 Saylor v. Com., 122 Ky. 776, 93 
Sw 48, 29 KyL 387 (custody by a 
jailer for failure to pay a fine and 
costs in absence of a written com- 
mitment therefor was not lawful 
custody). . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


bis 


lj 


rT oe 


gam) 


the prisoner is arrested is fair on its face;° but de- 
parture from mere custody, if lawful, is sufficient,® 
unless by statute the escape must be from a place 
of confinement,’ such as a jail,® or prison,® or peni- 
tentiary,’° or a house of correction,!! or from a 
specified class of confinement,!? as confinement un- 
der court’s sentence 1° or for offense not capital,!* or 
final judgment of conviction, or conviction of vio- 
lation of a municipal ordinance.1¢ 
mality in process,!” as failure of a warrant to state 


ESCAPE 


A mere infor- 


the county in which an offense was committed,!® or 


[a] Reason for rule.—‘The stat- 
ute [covering escape] is a severe one, 
and, to punish the defendant under it, 
its conditions must be complied with. 
The mere verbal directions of the cir- 
cuit judge to the jailer are not suf- 
ficient to warrant a conviction under 
the statute. There must be either an 
order of court, entered on the order 
book, or a mittimus, or some appro- 
priate writ, warranting the jailer in 
receiving and holding the prisoners, 
such aS he could produce and rely 
upon in response to a writ of habeas 
corpus.’”” Per Hobson, C. J., in Say- 
loriv. Com:,*122 Ky. |776,. 780, 98 SW 
48, 29 KyL 337. 

5. Housh v. Peo., 75 Ill. 487. 

6. Ala.—Bradford v. State, 146 
Ala. 150, 41 S 471. 

Ark.—Jenks v. State, 63 Ark. 312, 
39 SW 361. 

Ky.—Saylor v. Com., 122 Ky. 776, 
S35 Ww. 48,. 29 “Kyl 337; Hinkley. 
Com., 66 SW 816, 23 KyL 1988; Harris 
v. Com., 64 SW 434, 23 KyL 775. 

Mass.—Com. v. Farrell, 5 Allen 130. 

Mo.—State v. Shirley, 233 Mo. 325, 
135 SW 1. 

Pa.—Com. y. Adams, 
167. 

Vt.—State v. Wright, 81 Vt. 281, 
69 A 761. 

Eng.—1 Hale P. C. p 609. 

[a] Custody accompanies prisoner 
upon departure with consent to place 
of consent, and the offense is com- 
mitted upon the departure of the 
prisoner from the place of consent, 
and not upon his departure from the 
actual presence of the officer. State 
v. Shirley, 233 Mo. 335, 135 SW 1. 

[b] Flight by trusty not confined 
in prison or under guard may be an 
escape. Jenks v. State, 63 Ark. 312, 
39 SW 361. 

[ec] Flight of convict under guard. 
—Harris v. Com., 64 SW 434, 23 KyL 


3 Pa. Super. 


HELO 3 

7. Ala.—Bradford v. State, 146 
Ala. 150, 41 S 471. 

Ark.—Jenks v. State, 63 Ark. 312, 


39 SW 361/ 

Ga.—Johnson v. State, 122 Ga. 172, 
50 SE 65; Daniel v. State, 114 Ga. 
533, 40 SE 805. 

Iowa.—State v. King, 114 Iowa 413, 
87 NW 282, 89 AmSR 3871, 54 LRA 
853. 

Ky.—Saylor v. Com., 122 Ky. 776, 
93 SW 48, 29 KyL 337; Harris v. 
Com., 64 SW 434, 23 KyL 775. 

Mass.—Com. v. Curley, 101 Mass. 
24. 

Mich.—Smith_ v. 


123 

Mich. 87, 81 NW 975. 

Mo.—State vy. Owens, 268 Mo. 481, 
187 SW 1189. 

N. Y.—Peo. v. Johnson, 46 Hun 
667 [aff 110 N. Y. 134, 17 NE 684]. 

Tenn.—McCaslin v. McCord, 116 
Tenn. 690, 94 SW 79, 8 AnnCas 245. 

Tex.—lIrvington v. State, 45 Tex. 
Cr. 559, 78 SW 928. 

Va.—McClintic v. 11 
Leigh (38 Va.) 253. 

N. S.—Rex v. Brown, 41 N. S. 293. 

[a] A chain gang, (1) controlled 
by private persons, 


is not a lawful 
place of confinement, and escape 
therefrom is not punishable under 
Pen. Code (1895) § 314. Daniel v. 
State, 114 Ga. 538, 40 SE 805. (2) 
An unfettered trusty escaping from 
a lawful chain gang commits the of- 
fense. Johnson v. State, 122 Ga. 172, 


Grosslight, 


Lockridge, 


Ja convict from a _ penitentiary, 


50 SE. 65; Smith 
297, 68 SE 1071. 

[b] A road gang under a Ken- 
tucky statute was held not a place of 
confinement. Saylor v. Com., 122 Ky. 
776, 938 SW 48, 29 KyL 337. 

8. State v. Owens, 268 Mo. 481, 187 
SW 1189; Peo. v. Johnson, 46 Hun 
GN. Y.) 667 [aff 110 N. Y..134, 17 NE 
684]; McCaslin v. McCord, 116 Tenn. 
690, 94 SW 79, 8 AnnCas 245; Irving- 
ton v. State, 45 Tex. Cr. 559, 78 SW 
928 (a building used as a jail, al- 
though not situated in a corporate 
town or owned by it, was within the 
statute). 

9. Rex'v.. Brown; 41° N. S..293. (a 
place used for years for the conftne- 
ment of prisoners was a “prison” 
within the meaning of Cr. Code § 


161). 

10. Bradford v. State, 146 Ala. 150, 
41 S 471; State v.. King, 114 Iowa 
413, 87 NW 282, 89 AmSR 371, 54 
LRA 8538; McCaslin v. McCord, 116 
Tenn. 690, 94 SW 79, 8 AnnCas 245; 
McClintic v. Lockridge, 11 Leigh (38 
Va.) 263. 

[a] Thus where a convict was 
taken, with others, to work in stone 
quarries two miles from the prison, 
his escape by dropping unseen into 
a natural crevice in the rock was 
not an escape from the “penitentiary” 
within § 4897 of the code. State v. 
King, 114 Iowa 413, 87 NW 282, 89 
AmSR 371, 54 LRA 853. 

[b] A county jail is not a peniten- 
tiary, hirer or guard within Code 
(1896) § 4707. Bradford v. State, 
146 Ala. 150, 41 S 471. 

{c] The reformatory at Anamosa 
is a “penitentiary,” within the mean- 
ing of Acts 29th Gen. Assem. c 147, 
denouncing as a crime the escape of 
in 
view of Acts 32d Gen. Assem. c 192, 
declaring it a part of the peniten- 


v. State, 8 Ga. A. 


tiary. State v. Smitch, (Iowa) 169 
NW 680. 
11. Com. v. Curley, 101 Mass. 24 


(a yard suitably fenced and _ pro- 
tected and wholly appropriated to the 
uses of the main institutiou was held 
within Gen. St. c 178 §§ 6, 7, provid- 
ing against escapes from a house of 
correction or yard adjoining or appur- 
tenant thereto, although the yard was 
not immediately connected with the 
pbuilding). . 

12. Ala.—Bradford v. State, 146 
Ala. 150, 41 S 471. 

Ga.—-Collins v. State, 120 Ga. 849, 
48 SE 312; Welch v. State, 4 Ga. A. 
388, 61 SE 496. 

Ky.—Saylor v. Com., 122 Ky. 176, 
93 SW 48, 29 KyL 337. 

Mo.—State v. Owens, 268 Mo. 481, 
187 SW 1189. 

Okl.—Ex p. Martin, 6 Okl.Cr. 224, 
118 P 115. ; 

W. Va.—State v. Pishner, 73 W. Va. 
744, 81 SE 1046, 52 LRANS 369. 

[a] Pending determination of ap- 
peal from prison sentence one escap- 
ing from county jail is subject to the 
statutory provisions relating to es- 
cape from lawful custody only, and 
not ‘those relating to escape from the 
penitentiary, or hirer, or the county 


jail. Bradford v. State, 146 Ala. 150, 
41 § 471. 
18. Welch v. State, 4 Ga. A. 388, 


61 SE 496; Saylor v. Com., 122 Ky. 
776, 98 SW 48, 29 KyL 337. : 
[a] In Georgia one is not guilty 


[210.J.] 832 


issuance of commitment without evidence under 
oath,’® or the absence of a commitment,?° or certifi- 
cate or copy of sentence,*! does not render the cus- 
tody unlawful; and since one may be lawfully de- 
tained in custody pending a determination of guilt,?2 
conviction of the original offense is not a condition 
precedent to a conviction of the escape,?? and an 
acquittal on trial for the original offense is no de- 
fense to an indictment for the escape, for such 
custody, although voidable, is not void,?* unless con- 


of escape within Pen. Code (1895) § 
314, who affects his own deliverance 
from jail when his confinement is no 
part of a sentence imposed by a 
court, but whose imprisonment is for 
the purpose of safe-keeping only. 
ee v. State, 4 Ga. A. 388, 61 SE 


{b] In Kentucky St. (1903) § 1338 
contemplates an escape from impris- 
onment under a sentence, and mere 
verbal directions of the circuit judge 
to the jailer to take charge of two de- 
fendants, against whom a judgment 
had been rendered to pay a fine and 
costs, is insufficient to justify their 
conviction for escape. Saylor v. Com., 
122 Ky. 776, 93 SW 48, 29 KyL 337. 


14, Ex p. Martin, 6 Okl. Cr. 224, 
TLUse Ps i5: 
15. State v. Pishner, 73 W. Va. 


744, 81 SE 1046, 52 LRANS 369 (con- 
viction, as used in Code [1913] c 147 
§ 11 serial § 5259, refers to final judg- 
ment, and escape pending determina- 
tion of appeal resulting in acquittal 
is not an offense thereunder). 


16. Collins v. State, 120 Ga. 849, 
48 SE 312. 
17. State v. Nauerth, (Kan.) 64 


P 69; State v. Shirley, 233 Mo. 335, 
135 SW 1; Reg. v. Waters, 12 Cox 
Caw 390; Reg. v. Peterson, 6 Man. 
son State v. Nauerth, (Kan.) 64 P 
Reg. vi Waters, 1:27 Cox iG. Ee 


20. State v. Shirley, 233 Mo. 335, 
135 SW 1 (process commanding con- 
stable to take prisoner to county 
jailer unnecessary under Rev. St- 
(1909] § 4382). But see supra text 
and note 3. 

21. Reg: v.. Peterson, 6 -Man. 311 
(the absence of a certificate or copy 
of the sentence was insufficient to 
render the detention of a prisoner, 


19. 
90 


properly convicted, illegal). But see 
supra text and note 3. 
22. Com. vy. Ramsey, 1 Brewst. 


(Pa.) 422; Reg. v. Waters, 12 Cox C. 
C. 390; Reg. v. Shuttleworth, 22 U. C. 
QBs te. 

State v. Bates, 23 Iowa 96; 
Ex p. Ah Bau, 10 Nev. 264; Com. v.- 
Miller, 2 Ashm. (Pa.) 61; 2 Coke Inst. 
Dp 90) 592 ealey Paap ol 
Hawkins P..C. c 18 §§ 5, 6. 

[a] Reason for rule.—‘‘An escape 
is classed as a crime against public 
justice, and the law, in declaring it 
to be an offense, proceeds upon the 
theory that the citizen should yield 
obedience to the law; that when one 
has been, by its authority or com- 
mand, confined in a prison, that it is 
his duty to submit to such confine- 
ment until delivered by due course of 
law, no matter whether he was com- 
mitted to await a future trial, or as 
a punishment after judgment of con- 
viction, or for any other purpose au- 
thorized by law.’’ Per De Haven, J., 
in Peo. v. Ah Teung, 92 Cal. 421, 425, 
28 P 577, 15 LRA 190. And see infra 
Sb; 

24. State v. Lewis, 19 Kan. 260, 
27 AmR 113; Reg. v. Waters, 12 Cox 
Cc. Cc. 390. And see infra § 56. 

[a] Reason for rule.—See supra 
note 23 [a]; and § 17 note 98 [a]. 

{b] The opposite view (1) pos- 
sibly on account of the severity of 
the punishment, in case of escapes 
of prisoners arrested for felony who 


832 [210.3] 


viction is made a condition precedent by statute.?5 
A commitment to a state jail under authority of 
the federal government is lawful custody,?* depar- 
ture from which is an offense against the state.?" 
The unguarded state of the prisoner ?® or his de- 
sire for liberty °° does not excuse a departure from 
A statute covering the offense of an es- 
cape from confinement in any place other than the 
state prison has been considered not conflicting with 
one providing punishment for escape from confine- 


custody. 


ment in a county jail.*° 
[§ 18] e. 
—(a) Voluntary Escape. 


were subsequently acquitted on the 
original charge was advocated by 
Lord Hale. 1 Hale P. C. p 611, p 612. 
(2) This view was thought of suffi- 
cient authority to require distinguish- 
ing. Reg. v. Waters, 12 Cox C. C,. 390.. 

25 State v. Pishner, 73 W. Va. 
744, 81 SE 1046, 52 LRANS 369 (Code 
[1913] c¢ 147 § 11 serial § 5259 re- 
quired conviction by final judgment, 
and one escaping pending determina- 
tion of appeal was not guilty upon 
acquittal of original offense). 

26. U.S. Rev. St. § 5409. 

27. Com. v. Ramsey, 1 Brewst. 
(Pa.) 422. See also infra § 39. 
28. State v. Wright, 81 Vt. 281, 69 
61 


29. State v. Wright, 81 Vt. 281, 69 
61 


380. Ex p. Martin, 6 Okl. Cr. 224, 
i187 P 155. 

31. Cross references: 

Aiding escape see infra § 37. 
Attempt to escape see infra § 26. 
Prison breach see infra § 31. 

32. oynuch vy. .com., 115. pKy. 4309) 
73 SW 745, 24 KyL 2180; Meehan v. 
State, 46 N. J. L. 355; Barthelow v. 
State, 26 Tex. 175; Reg. v. Hawke, 
2ouNet Bo 400) a Hale PoC. p. 596s 2 
Hawkins P. C. c 19 § 10. 

{a] Insufficient proof.—(1) Proof 
of an act of a deputy, which the 
sheriff might have known of if acting 
with due care, was held not enough 
to sustain a charge of willfully per- 
mitting an _ escape. Barthelow v. 
State, 26 Tex 175. (2) Where a writ 
of attachment for contempt was di- 
rected to the sheriff of Westmoreland 
county to have the body of defendant 
before the court in York county, and 
the sheriff took him out of the 
county, and while in the county of 
Sunbury on his way to York county 
told the prisoner that he discharged 
him from custody under that writ, 
and rearrested him under a similar 
writ directed to the sheriff of the 
eounty of York, who had deputed the 
sheriff of Westmoreland county to ex- 
ecute it, it was held that this dis- 
charge was not-a voluntary escape, 
as there must have been an intention 
on the part of the sheriff to give 
the prisoner his liberty and to allow 
him to go at large. Reg. v. Hawke, 
28 N. B. 400. 

{b] Reason for rule.—‘Section 
3748 looks to the punishment of a 
public official for willful neglect in 
the discharge of his official duties, 
and, to constitute this crime, an in- 
tention on the part of the officer to 
do a wrong is one of the fundamental 
and essential ingredients. The act 
must be done by the officer malo 
animo and not through mere ignor- 
ance, inadvertence, or mistake.” Stat- 
ing further that another section cov- 
ered negligent mistakes in which the 
intent was immaterial. Per Burnam, 
deine tuynch. vs Com.” Lib. Ky 309: 
312, 73 SW 745, 24 KyL 2180. 

33. U. S.—Steere v. Field, 22 F. 
Gas, No. 13,350, 2° Mason 486. 

Ark.—Haupt v. State, 100 Ark. 459, 
140 SW 294, AnnCas1918C 690. 

N. J.—Richardson vy. Rittenhouse, 
40 NaS 12230" 


Intent *1—(1) On Part of Custodian 
The existence of a spe- 


ESCAPE 


versal. 


[§ 19] 


finement.*°® 


N. Y.—Peo. v. Stone, 10 Paige 606. 

‘Pa.—In re Bucks County Prison, 15 
Pa. Co., 569. 

Tenn.—State v. Manley, 1 Overt. 
428. 

Eng.—Filewood v. Clement, 1 W. 
Le S&uH. 165: 2 Hawkins: 2, © ce Lo 

10. 

[a] Reason for rule.—‘‘But the of- 
fense of voluntary escape is created 
and defined by our statute, and it 
consists in voluntarily suffering, per- 
mitting or conniving at the escape 
of a prisoner from custody or per- 
mitting him to go at large by the of- 
ficer having lawful custody of him. 
The statute does not provide that 
the officer must do this with the in- 
tent to save him from trial or the 
execution of a sentence, and there- 
fore such intent is not one of the 
elements constituting this statutory 
offense. ‘The only intent of the of- 
ficer that is required in order to 
fasten upon him the guilt of this of- 
fense is to voluntarily suffer, permit 
or connive at the prisoner’s escape: 
from custody or to voluntarily per- 
mit him to go at large.” Per Fraucn- 
thal, J., in Houpt v. State, 100 Ark. 
ap: 417, 140 SW 294, AnnCas1913C 

[b] Acting under instructions.— 
(1) The fact that a jailer was act- 
ing under the orders of a sheriff in 
permitting prisoners to go at large 
was held no defense. In re Bucks 
County. Prison, “tb (Pa. Co." 569" - 2) 
The fact that a sheriff acted on ad- 
vice of the committing magistrate 
in permitting an escape was held no 
defense. State v. Manley, 1 Overt. 
(Tenn.) 428. See also Bass v. State, 
29 Ark. 142 (dictum). 

{c] Mistake.—If a sheriff by mis- 
take releases a defendant against 
whom a ca. sa. had been lodged with 
him, it is a voluntary escape. File- 
wood v. Clement, 1 W. W. & H. 165. 

{d] Intrusting prisoner with keys. 
—(1) The appointment of a pris- 
oner a turnkey, and intrusting to his 
care the keys of the prison, consti- 
tutes an escape. Steere v. Field, 
22 F. Cas. No. 13,350, 2 Mason 486. 
(2) But the mere giving of the keys 
of the jail to a prisoner, in the ab- 
sence of any departure on the part 
of the prisoner from the proper place 
of confinement, does not constitute 
an escape; any departure on the 
part of the prisoner frgm the proper 
place of confinement would consti- 
tute an escape. Currie v. Worthy, 
47 N. C.. 104 f[overr Wilkes _ v. 
Slaughter, 10 N. C. 211 (holding that 
the giving of the keys to the pris- 
oner constituted an. escape on the 
part of the custodian) ]. 

[e] Permission to go at large 
upon promise to return the next day 
and give bail, even though the pris- 
oner returns, is a voluntary escape. 
Richardson vy. Rittenhouse, 40 N. J 
L. 230. 

{f{] Permission to go into jailer’s 
apartments.—It is a misdemeanor at 
common law for the sheriff to permit 
a prisoner charged with a criminal 
offense and committed for trial to go 
at large out of the prison appropri- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, .~ 


(b) Negligent Escape. 
‘in the old common law ‘‘negligent escape’’ it seems 
that no excuse was recognized, at least in case of 
escape from confinement, except act of God or the 
public enemies;** and this rule seems to be sus- 
tained by some modern cases of escapes from con- 
On the other hand negligence has been 
held in other cases to be as usual a question of fact 
on all the circumstances.*® 


a 


* 


[§§ 17-19 


cific intent to save the prisoner from punishment 
has been held essential to the commission of a vol- 
untary escape,?? although this view is not uni- 


Although styled 


And this is frequently 


ated for the purposes of a prison, into 
the part occupied by the sheriff as a 
residence for himself and his family, 
and without taking any precaution 
against an escape. Peo. vy. Stone, 10 
Paige (N. Y.) 606. 

{g] Allowing convict to vote at 
election.—It was held to be a volun- 
tary escape for a keeper to conduct 
a convict from Blackwell’s island to 
the city of New York, to.vote at an 
election. Peo. v. McLoughlin, 2 
Archb, Cr. Pl. & Pr. (8th ed) 1863. 

[h] Officer bailing prisoner.—It 
is not in all cases a general rule that 
an officer is guilty of a voluntary 
escape by bailing his prisoner whom 
he has no power to bail, under 5 
Edw. III c 8, relating to the improper 
bailing of persons. It must depend 
upon the circumstances of the case, 


such as the heinousness of the crime. 


with which the prisoner is charged, 
the notoriety of his guilt, the im- 
probability of his returning to render 
himself to justice, the intention of 
the officer, and the motives on which 
he acted. 2 Hawkins P. C. c19 § 10. 
34 1 Hale P. C. p 596! 
nae Ind.—State v. Mullen, 50 Ind. 
598. 
Ky.—Lynch v. Com., 115 Ky. 309, 
73 SW 745, 24 KyL 2180. 
Miss—Shattuck v. State, 51 Miss. 
575. 
ashe C.—State v. Johnson, 94 N. C. 
24. 
Okl.—Garver v. Terr., 5 Ok]. 342, 49, 


Pyazo: 
v. Medland, 5 Pa. Co. 


Pa.—Com. 
233. 

S. C.—State v. Halford, 40 S.C. L. 58. 

But see infra § 57 note 94. 

{a] Reason for rule—‘The word 
‘carelessly’, as used in the law, does 
not import a criminal intent. It is 
clearly apparent that it was the in- 
tention to make the crime complete 
without regard to the intent; that the 
fact that by reason of carelessness 
alone a person might escape was in 
the mind of the legislature a suf- 
ficient reason for punishment. iy 
then, carelessness alone was the 
crime sought to be punished, it fol- 
lows that the intent with which the 
act was committed is immaterial, and 
an ignorance or mistake of fact which 
would disprove a criminal intent 
would be no defense to the charges. 
If, under the statute, it is unneces- 
sary to prove or establish a criminal 
intent, to show that no such intent 
existed would be no defense.” Per 
Dale, C. J., in Garver v. Terr., 5 Okl. 
342, 346, 49 P 470. 

34 Ala. 


aoe Ala.—Nall v. 

N. J.—State v. Wedin, 83 N. J. L. 
$99; SO" Ar753. 

N. C.—State v. Blackley, 131 N. C. 
726, 42 SE 569 (where the court er- 
roneously directed a_ verdict of 
guilty). 

Okl.—Garver v. Terr., 5 Okl. 342, 49 
P 470. 

Porto Rico.—Peo. v. Rivera, 25 
Porto Rico 569, 570 [cit Cyc] (flag- 
rant negligence shown). 

Va.—Watts v. Com., 99 Va. 872, 39 
SE 706. 


State, 


4a 


oe 


without placing 


a lee 


‘§§ 19-22] 


é 


so by statute.37 


[§ 20] 


tive this intent.®9 


tent. 


[§ 21] f. Legality of Discharge +*—(1) Affect- 
The release of a prisoner 
under a discharge authorized by law is of course no 


ing Act of Custodian.*® 


37. State v. Lewis, 113 N. C. 622, 
18 SE 69; State v. Hunter, 94 N. C. 
829; Com. v. Medland, 5 Pa. Co. 233. 

38. Riley v. State, 16 Conn. 47; 
Ex p. Eley, 9 Okl. Cr. 76, 130 P 821; 
Mills v. State, 41 Tex. Cr. 447, 53 SW 
107, 55 SW 338; Porter v. State, 34 
Tex. Cr. 364, 30 SW 791; Simmons 
Vv. “State, (Tex. Cr.) 40; SW > 968; 
PeoOu Vien State, (Tex. A.) 4 SW .352; 
aa Vv." State, 29 Tex. A. 5,°14'SW 

[a] Beason for rule.—‘“The peti- 
tioner in this case did no more than 
any other intelligent human being 
would have done under like circum- 
stances [departing from custody 
when told to do so by court, sheriff 
and prosecuting attorney] and a rule 
could not be established, technical 
or otherwise, holding him to be an 
escape and liable to reincarceration, 
in the hands of 
county courts, sheriffs, and prosecut- 
ing attorneys the power to defeat 
every judgment of a court of record 
entered in this state, and permit 
them to harass and impose upon the 


-unfortunate members of our citizen- 


ship, who happen to be convicted and 
sentenced for crime, during an end- 
less period, by placing them in jail 
to-day and releasing them to-morrow, 
with or without cause, as their cap- 
rice might suggest.” Per Armstrong, 
P. J. in Ex p. Eley, 9 Okl. Cr. 76, 80, 
130 P 821. 

{b] Illustrations.—(1) One at 
liberty after commitment, imprison- 
ment, and partial execution of sen- 
tence, under the direction of the 
sheriff, was considered a ‘“‘trusty” and 
not an “escape.” Ex p. Eley, 9 Okl. 
Cros 130) PP $21. ¢(2)>=]But. one vat 
liberty by virtue of an understanding 
between the judge, county attorney 
and sheriff at the time of entering 
judgment that he should leave the 


county, in the absence of any par- 
doning power in the officials, is an 
“escape,” the court stating: ‘Coun- 


sel for the petitioner in their brief 
say ‘that if it were not for one slight 
difference in facts, the case of Ex 
pe Eley, 9 -Okl. Cr..76,; 130.P 821, 
would be exactly in point.’ The 
‘slight difference in facts’ alluded to 
appears, when examined, to be very 
material. In the Eley case, supra 
there was conviction, commitment, 
and imprisonment. After the sen- 
tence was partly executed, the pris- 
oner was told to go home. He went 
and there stayed under the super- 
vision of the sheriff. As stated in the 
opinion, ‘the petitioner in this case 
was inthe custody of the _ sheriff 
and subject to his call at all times, 
until the expiration of the prison 
sentence, and was in legal effect a 
‘trusty’. 
titioner, with the connivance of the 
court and its officers, left the state 
and remained out of the jurisdiction 
of the court, and there can be no 
question that his status before his 
arrest on the commitment in question 
was that of an escaped convict, and 


s [21 C, J.—53] 


(2) On Part of Prisoner. 
evade the due course of justice is essential to the 
commission of the offense,** but failure to retain 
custody on the part of the jailer, keeper, or other 
custodian, has been considered insufficient to nega- 
Urgent necessity has been con- 
sidered an excuse for an escape,*? but the unsani- 
tary condition of a jail,*! or fear of violence from 
third persons,‘ or unmerited punishment at the 
hands of the custodian,‘? does not negative the in- 


In the case at bar the’ pe-. 


ESCAPE 


[21.C.3:] 833 


escape.*® A discharge on bail,‘? or release suffered 


An intent to 


[§ 22] (2) 


cape.2° 


for this reason the trial court was 
authorized to enforce its judgment 
by issuing said commitment.” Ex p. 
Oliver, 11 Okl. Cr. 536, 541, 149 P 117. 

[c] “Farmed out” convicts.—(1) 
It is no escape where a convict 
“farmed out’ to a third person by his 
hirer worked there until institution 
of prosecution. Mills v. State, 41 
Tex. Cr. 447, 53 SW 107, 55 SW 388. 
(2) One hired out as a county con- 
vict is not guilty of an escape upon 
departure with the consent or ap- 


proval of his _ hirer. Simmons v. 
State, (Tex. Cr.) 400 SW 968. (3) 
A “farmed” convict going into an- 


other state with the knowledge of his 
hirer to earn money to pay his hirer 
is not guilty. Peoples v. State, (Tex. 
A.) 14 SW 3852. (4) <A farmed con- 
vict who left the premises temporar- 
ily and without objection by his hirer 
was not considered guilty. Carter v. 
State, 29, Tex. As 5,14 SW 350. (5) 
{It should be noted, however, that 
the preceding cases may be rested 
on lack of real custody and possibly 
on local statutes]. 

{[d] Willful escape of convict 
hired on bond was not shown where 
he left because he had nothing to eat 
and did not know of arrangements 
to feed him. Coleman vy. State, (Tex. 
Cr.) 204 SW 332. And see Dis. op. 
Church, J., in Riley v. State, 16 Conn. 
47,.52 (“By order of the gaoler, the 
prisoner left the gaol and the prison- 
yard, and was put to labour at a dis- 
tance, in the barn-yard, beyond the 
prison limits. He did not resist 
the gaoler in this, and he was not 
bound to. It is too much to require 
of a prisoner, that he should resist 
enlargement, when it is offered to 
him, by his lawful keeper, without 
any device or procurement of his 
own. ' After the prisoner left the 
prison limits, he was entirely at 
large: he had escaped then, if he ever 
escaped. In order to constitute an 
escape, as well as other crime, a 
criminal intent is indispensable. The 
facts in this case conclusively nega- 
tive a criminal intent. If they do 
not, they certainly afford no pre- 
sumption of such intent.’ The ma- 
jority opinion, p 51: “No doubt the 
intent is necessary to constitute the 


offence. But we do not think that 
question fairly arises upon the rec- 
ord’). 

39. Riley v. State, 16 Conn. 47; 
State v. Doud, 7 Conn. 384; Ex p. 
Oliver) 11 eOkly Cr: 9536; 4149s P ati; 
Hobert v. Stroud, Cro. Car. 209, 79 


Reprint 784; Rex v. Rapp, 31 Ont. L. 
Dian 62] OntWwiNe 169" uhobinson) wiv. 
Morris, 19 Ont. UL. 633, 14 OntWR 
1001 [overr Rex v. Robinson, 14 Ont. 
L, 519, 10 OntWR 3388]. And see Pro- 
visional Government v. Meyer, 9 
Hawaii 363 (consent to temporary ab- 
sence implies an intention that the 
convict return). 

{a] MTiustrations.—(1) One, upon 
final judgment of conviction, who left 
the court room without interference 
was held to have escaped. Rex Vv. 


by a private individual, after arrest without war- 
rant,** especially if the prisoner is not guilty,*® does 
not constitute an offense; but the release of a pris- 
oner on a void discharge of a magistrate,>° a void 
pardon,?? or a yoid order of a county court ®? or 
of the sheriff,°? or on the advice of the committing 
magistrate,°* or the release by a magistrate issuing 
void bail,®° constitutes an offense. 
Affecting Act of Prisoner. 
charge authorized by law is of course not an es- 
The expiration of the period of prison sen- 
tence pending departure on a promise to pay fine 
imposed,’? or on legal release as a trusty,’ has 
been considered a discharge; but it is otherwise 


A dis- 


Rapp, 31 Ont. L. 117, 6 OntWN 69 
[applying Robinson v. Morris, 19 Ont. 
L. 633, 640, 14 OntWR 1001]. (2) 
One released at his,own request un- 
der void bail, although believing the 
proceedings proper, was considered 
an “escape.’’ Robinson vy. Morris, 19 
Ont. L. 6338, 640, 14 OntWR 1001 
[overr Rex v. Robinson, 14 Ont. L. 
519, 10 OntWR 338, holding the mens 


rea absent and the prisoner not 
guilty]. ie 
405 ol sitaley Py C.capene lie @altues 


prison be fired by accident, and there 


be a necessity to break prison to 
save his life, this excuseth the fe- 
lony’’). 

41. State v. Davis, 14 Nev. 439, 


33 AmR 563. 

42. Hinkle v. Com., 66 SW 816, 23 
KyL 1988. 

43. Johnson v. State, 122 Ga. 172, 
50 SE 65. 

44. See Convicts §§ 15, 32; Crim- 
inal Law § 3119 et seq, 3204 et seq. 

45. In civil proceedings see Pris- 
ons [32 Cyc 331, 336]. 

46. Habersham v. State, 56 Ga. 
61; Peo. v. Manchett, 111 II11.-90. 

47. ‘Peo. Vv. Hanchett, “Tis TT. 590 
(the release of an imprisoned debtor, 
pending his application for discharge, 
under Rev. St. ec 72 § 8, authorizing 
the county court to permit him to 
give bond which shall contain a pro- 
vision that he will surrender himself 
to the officer in whose custody he 
was when it was given, does not- 
amount to an escape, voluntarily or 
negligently). 

48. Habersham v. State, 56 Ga. 61, 

49. Habersham v. State, 56 Ga. 61. 

50. Meehanv. State, 46 N. J. L. 355. 


nig Mitchell v. Harvie, 1 Pr. Edw. 
Isl. 64. : 
52. Lynch v. Com. 115 Ky. 309, 73 


SW 745, 24 KyL 2180. 

53. In re Bucks County Prison, 15 
Pa. Co. 569. 

“{a] Charitable motives of sheriff. 
—That a sheriff, in charge of jail, 
from charitable motives, released, for 
eight hours a day for forty days, that 
he might work and support his fam- 
ily, a prisoner committed to his cus- 
tody by the United States district 
court, does not excuse the sheriff’s 
contempt in violating the order of 
commitment, or the offense of escape, 


committed both under federal and 
state law. In re O’Rourke, 251 Fed. 
768. : 

54. State v. Manley, 1 Overt. 
(Tenn.) 428. 

55. State v. Arthur, 26 S.C: &: 


ABGwely Hale PG pyb96., “Seeghiexmav. 
Robinson, 14 Ont. L. 519, 10 OntWR 
338 (quere as to guilt of the magis- 
trate; directions that if he paid the 
cost of the prisoner’s suit no action 
against him was to be brought). 

56. Com. v. Alden, 14 Mass. 388 
(removal of prisoner from prison to 
administer an oath not an escape). 

57. Scottsboro. v. Johnston, 121 
Ada. 897, 25S 809: 

58. Ex p. Bley, 9 Okl. Cr. 76, 1380 
Besos 


; 


834 [210.J3.] 


where one is at liberty on an appeal bond,®® or un- 
der a void bail®°® or pardon,®* or on payment of 
fine to the sheriff, after expiration of a prison term, 
in case of nonexecution of a prison sentence under 
sentence in the alternative.® 

[§ 23] 2. Attempt to Escape °°—a. In General. 
An attempt to escape is a substantive erime,®* and 
the invalidity of a statute making an ‘‘escape’’ 
a crime has no effect upon a statute making an 
‘fattempt to escape’’ an offense.°® 

[§ 24] b. Who May Commit Offense. It is ob- 
vious that this offense can be committed only by 
the prisoner.®® 

L$ 25] c. Nature and Lawfulness of Custody.*’ 
It is not a crime to attempt to escape from custody 
void in law,®* but a mere informality in the proc- 
ess,°? as, after conviction, absence of a written war- 
rant or commitment for prisoner’s detention,’° or 
the irregular issuance of a bench warrant for one 
subject to an indictment,’* or issuance of a com- 
mitment without introduction of testimony upon 
waiver of preliminary examination,’? does not ren- 
der the custody void. An attempt to escape from 
mere custody, if lawful, is sufficient,‘? unless, by 
statutory provision, the attempt must be made from 
a specified class of confinement ** or place of con- 
finement.7*> A discharge from custody for the origi- 
nal offense is not a bar to a prosecution for an at- 


ESCAPE 


[9§ 22-28 


tempt to escape.’® 

[§ 26] d. Intent.77 Where the statute fails to 
make the intent an essential ingredient of the of- 
fense, the intent with which accused makes an at- 
tempt to escape, beyond that which is involved m 
doing the acts prohibited, is immaterial,’* but the 
intent of accused in doing the acts prohibited is for 
the jury.”® 

[§ 27] e, Sufficiency of Overt Act.®° Efforts 
on the part of the prisoner must have proceeded to 
such an extent as would, if not extraneously inter- 
rupted, result in the consummation of an escape;** 
and an attempt to prevent another prisoner from 
entering a cell where a companion was perfecting 
the means of an.escape,®” or the removal of bricks, 
coupled with the possession of instruments,®* has 
been held sufficient to sustain a conviction; but mere 
preparatory acts,®* such as the procurement of tools 
adapted to effecting an escape,®° are not sufficient. 

[§ 28] 3. Prison Breach**—a. In General. 
Under the statute de frangentibus prisonam ** the 
party must have been in prison ** for a felony *®? 
and must have broken the prison °° before he was 
held guilty of a felony for breach of prison. This 
offense is generally regulated by statute in the Unit- 
ed States.°t. To commit a breach of prison it is 
essential that the prisoner escape.°? 

Grade or degree of crime. At common law a 


59. Ex p. Eldridge, 3 Okl. Cr. 499, 
eae P 980, 189 AmSR 967, 27 LRANS 

60. Robertson v. State, 60 Tex. Cr. 
514, 132 SW 766; Rex v. Rapp, 31 Ont. 
L. 117, 6 OntWN 69 [applying Robin- 
son v. Morris, 19 Ont. L. 633, 14 
OntWR 1001 (overr Rex v. Robinson, 
14 Ont. L. 519, 10 OntWR 338)]. 

61. Ex p. Oliver, 11 Okl. Cr. 536, 
149 EP. 1h: 

62. Johnson y. State, 122 Ga. 172, 
50 SE 65. 

63. Defined see supra § 6. 

64. In re Cook, 13 Cal. A. 399, 110 
P 352; State v. Hurley, NO Vian 28, 64 
A 78, 118 AmSR 934, 6 LRANS 804. 

[2a] Constitutionality of statute.— 
“The power and the right of the 
legislature to denounce the act of 
attempting to escape from a prison 
a crime” is not to be questioned or 
doubted. Per Hart, J., in In re Cook, 
13 Cal. A. 399, 402, 110 P 362. 

65. In re Cook, 13 Cal. A. 399, 110 
P2352: 

66. See supra § 6. 

7, Complicity of others see infra § 


67. Cross references: 
Aiding escape see infra § 35. 
Escape see supra §§ 15-17. 
Prison breach see infra § 30. 

68. State v. Clark, 32 Nev. 145, 
104 P 5293, AnnCasi1912C 754; Ex p. 
Ah Bau, 10 Nev. 264; State v. Hat- 
field, 66 Wash. 9, 118 P 893, 38 
LRANS 609. 

[a] Reason for rule.—See supra 
§ 17 note 98 [a]. 

69. State v. Clark, 32 Nev. 145, 
104 P 593, AnnCas1912C 754; Ex p. 
Ah Bau, 10 Nev. 264; State v. Work- 
man, 66 Wash. 658, 120 P 522; State 
v. Hatfield, 66 Wash. 9, 118 P 893, 38 
LRANS 609. 

70. State v. Workman, 66 Wash. 
658, 120 P 522; State v. Hatfield, 66 
Wash. 9, 118 P 893, 38 LRANS 609. 

[a] Reason for rule.—‘“This view 
is rested upon the theory that, when 
a valid judgment of imprisonment 
is rendered against a defendant, that 
judgment becomes the real author- 
ity for such imprisonment, and the 
commitment . . is only evidence of 
such authority.” Per Parker, J., in 
State v. Hatfield, 66 Wash. 9, 12, 118 
P 893, 38 LRANS 609. 


71. State v. Clark, 32 Ney. 145,} 
104 P 598, AnnCas1912C 754. 

72. Ex p. Ah Bau, 10 Nev. 264. 

73. Bradford v. State, 146. Ala. 
150, 41 S 471 (an attempt to escape 
from a county jail pending deter- 
mination of an appeal from a prison 
sentence is indictable as an attempt 
to escape from lawful custody and 
not from a penitentiary, hirer, or 
guard). 

74. Com. ome 5 Metce. 
(Mass.) 555 (Rey. Be ce 143 § 51 [L. 
1834] applied only to convicted pris- 
oners serving a definite term). 

[a] Rule applied.—(1) An_ at- 
tempt to escape by one in custody 
pending trial is no offense. Com. v. 
Homer, 5 Metc. (Mass.) 555. (2) An 
attempt to escape by one in custody 
for noncompliance with an order to 
secure bail is no offense. Com. v. 
Homer, supra. (3) But an attempt 
to escape by one committed to pris- 
on upon conviction, pending payment 
of fine and costs, was held an of- 
fense. Com. v. Briggs, 5 Metce. 
(Mass.) 559. ; 

75. Peo. v. Johnson, 46 Hun 667 
{aff 110 N. Y. 134, 17 NE 684] (a jail 
a prison). 

76. Ex p. Ah Bau, 10 Nev. 264. 

[a] Reason for rule—‘Under 
many circumstances persons who are 
wholly innocent may be lawfully im- 
prisoned by legal process, and in such 
cases they are bound to submit to the 
confinement until discharged by due 
course of law.” Per Hawley, C. J., 
in Ex p. Ah Bau, 10 Nev. 264, 266. 
And see supra § 17 note 98 [a]. 

77. Cross references: 

Aiding escape see infra § 87. 
Escape see supra §§ 18-20. 
Prison breach see infra § 81. 

78. State v. Clark, 32 Nev. 145, 104 
P 593, AnnCas1912C 754 (holding, 
however, that an indictment suffi- 
ciently alleged intent through the 
words “wilfully, unlawfully and fe- 
loniously’’). 

[a] Reason for rule.—‘‘Criminal 
intent can only be proven as a deduc- 
tion from declarations or acts, when 
the acts are established the natural 
and logical deduction is that de- 
fendant intended to do what he did 


do.” State v. Clark, 32 Nev. 145, 152, 
1104 P 593, AnnCas1912C 754. 


79. State v. Grady, 32 Nev. 154, 
104 P 596; State v. Clark, 32 Nev. 
145, 104 P 593, AnnCas1912C 754. 

80. Cross references: 

Aiding escape see infra § 38. 
Escape see supra §§ 13, 14. 
Prison breach see infra § 32. 

81. State v. Hurley, 79 Vt. 28, 64 
A 78, 118 AmSR 934, 6 LRANS 804. 

82. State v. Hatfield, 66 Wash. 9, 
118 P 893, 33 LRANS 609. 

83. Bradford v. State, 146 Ala. 
150, 41 S 471; Rex v. Labourdette, 13 
B. C. 443, 8 WestLR 402. 

[a] Concealment with intent to 
escape.—Accused was indicted for 
“concealing himself with intent to 
escape from the penitentiary.” As 
the criminal act consists in an at- 
tempt to commit an offense, doing 
something with intent to commit the 
offense is not necessarily sufficient to 
constitute an attempt. Rex v. La- 
pour 13 B. C. 443, 8 WestLR 

84. State v. Hurley, 79 Vt. 28, 64 
A 78, 118 AmSR 934, 6 LRANS 804. 

85. State v. Hurley, 79 Vt. 28, 64 
A 78, 118 AmSR 934, 6 LRANS 804. 

{a]. Reason for rule.—‘‘To consti- 
tute an attempt, a preparatory act 
of this nature must be connected 
with the accomplishment of the in- 
tended crime by something more than 
a general design.” Per Munson, J., 
in State v. Hurley, 79 Vt. 28, 33, 64 
A 78, 118 AmSR 934, 6 LRANS 804. 

86. Defined see supra § 7. 

87. St. 1 Edw. II p 164. 

[a] This statute enacts: ‘That 
none from henceforth that breaketh 
Prison shall have Judgment of Life 
or Member for breaking of Prison 
only, except the Cause for which 
he was taken and imprisoned did 
require such Judgment, if he had been 
convict thereupon according to the 
Law and Custom of the Realm.” St. 1 
Edw. II p 164. 

88. 1 Hale P. C. p 608. 

89. 1 Hale P. C. p 608. ' 

90. 1 Hale P. C. p 608. 

91. See statutory provisions and 
infra §§ 32, 60. 

92. Loyd v. State, 19 Tex. A. 137, 
(the breaking of jail and flight of 
from two hundred to three hundred 
yards and a return to jail within fif- 


teen or twenty minutes was not a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 28-32] 
breach of prison was a felony,®? although within 
the benefit of clergy.°* The statute de frangentibus 
prisonam °° modified the severity of the common 
law by making the offense of prison breach of the 
same degree as that for which the prisoner stood 
committed,°® but did not affect offenses which be- 
fore were felonies, so that to break prison and es- 
cape when lawfully committed for treason or felony 
still remained felony as at common law.®? 
tory punishments have been provided by modern 
legislative enactments for the offense of an escape.%® 

[§ 29] b. Who May Commit Offense. Like an 
attempt to escape, this offense is peculiar to the 
prisoner alone.®® 

[§ 30] c¢. Nature and Lawfulness of Custody.1 
An escape, effected through the application of such 
force as is necessary, from custody void in law,? as 
from detention under a void warrant,® does not con- 
stitute the offense of prison breach. But the of- 
fense may be committed by one in lawful custody 
-under a commitment issued by a justice of the 
peace,* or under a mesne process,° or in a state jail 
under a federal commitment. A mere informality 
in the process,’ as a mere error in the commitment,® 
or, under statutory provision, the absence of a com- 
mitment,® or the surrender of the principal by the 
bail to the keeper of the prison, in the absence of a 
commitment,!® or failure to make out a commit- 
ment and leave it with the keeper of the prison,!! 


completed escape within Pen. Code 
arts 845, 846). And see supra §§ 23, 


ESCAPE 


Statu- 


‘Since all are bound to submit to 
the judgment of the law, 


[21°Crd:] 1885 


or failure of a written complaint to name correctly 
the accused,’? is not sufficient to render the custody 
void. Where by statute the offense is limited to a 
specified place of confinement,!* as a jail,!* or peni- 
tentiary,’® or a specified class of custody,}® as com- 
mitment for a definite term,’ it is essential that the 
escape be from such place or class of confinement; 
but it has been held unnecessary that the character 
of the place of confinement be of earlier origin than 
the statutory enactment.1® Defendant’s guilt or in- 
nocence of the original offense is immaterial,!® and 
a failure to prosecute for the original offense,?° or 
a return of ‘‘ignoramus’”’ by a grand jury,?! fur- 
nishes no ground for justifying a breach of prison. 
Nor does the natural instinct to escape from con- 
fnnement justify a breach of prison.?2 

[§ 31] d. Intent.2* The application of the 
necessary force to constitute a breach of prison 
need not be intentional, if it occurs in the commis- 
sion of completed escape.?4 A 

[§ 32] e. Sufficiency of Overt Act.25 In order 
to commit the offense of prison breach in effecting 
an escape it is essential that an actual breaking,?é 
although accidental,?7 as a removal of stones or 
bricks,?* or the unlocking of prison doors,?® or mak- 
ing an opening in the prison walls,?° and not a con- 
structive breaking,** as an escape accomplished 
through stratagem,®? occur. Any breaking which 
has been adjudged actual with respect to other 


ment in execution of sentence to 


whoever | prison is within Rev. St. c 143 § 51); 


27. 
93. N. J.—Randall v. State, 53 N. 
J. L. 488, 22 A 46. 
N. M.—Ex p. DeVore, 18 N. M. 246, 
136 P 47. 
N. Y.—Peo. v. Duell, 3 Johns. 449. 
Pa.—Com. v. Miller, 2 Ashm. 61. 
Eng.—Rex v. Haswell, R. & R. 340; 
dy Hale (P= 6. p 607. 
Sete Com. v. Miller, 2 Ashm. (Pa.) 


95. St. 1 Edw. II p 164. 
note 87. 

96. Randall v. State, 53 N. J. L. 
488, 22 A 46; Peo. v. Duell, 3 Johns. 
(N. Y.) 449; Com. v. Miller, 2 Ashm. 
(Pa.) 61; 4 Blackstone Comm. pp 129, 
130; 1 Hale P. Cc. p 607; 2 Hawkins 
PSCC Ls 1. 

97. Com. v. Miller, 2 Ashm. (Pa.) 
61; 4 Blackstone Comm. p 130; 1 
Hale P. C. p 608; 2 Hawkins P. C.c 
18 § 1 et seq. 

98. See statutory provisions; and 
infra § 60. 

99. See supra § 8. 

Pompitolyy of others see infra §§ 

1. Cross references: 

Aiding escape see infra § 36. 
Attempt to escape see supra § 25. 
Escape see supra §§ 15-17. 

2. State v. Leach, 7 Conn. 452, 18 
AmD. 113; Com. v. Miller, 2 Ashm. 
(Pa.) 61; 1 Hale P. C. p 610. 

[a] Reason for rule.—‘‘A void 
process is no process.” Per Daggett, 
J., in State v. Leach, 7 Conn. 452, 
456, 18 AmD 113. And see supra § 
17 note 98 [a]. 

8. State v. Leach, 7 Conn. 452, 18 
~AmD 113 (a breach of prison by a 
prisoner held in custody under a war- 
rant issued under a repealed statute 
is not an offense). 
ye Com. v. Miller, 2 Ashm. 
6 


See supra 


(Pa.) 
5. Com. v. Barker, 33 Mass. 399. 


6. Com. v. Ramsey, 1 Brewst. 
(Pa.) 422. 
[a] Reason for rule.—‘‘The of- 


fense is punishable because it of- 
fends public justice and tends to the 
evil example of all other prisoners. 
. . . If in our prison for an indict- 
able offense he [the prisoner] has no 
more right to break its walls than he 
would have to break the jailer’s head. 


escapes from it by artifice or contriv- 
ance is guilty of a high contempt, 
punishable with fine and imprison- 
ment.” Per Brewster, J., in Com. v. 
Ramsey, 1 Brewst. (Pa.) 422, 427. 

7 %Kan.—State v. King, 71 Kan. 
287, 80 P 606. 

Me.—State v. Murray, 15 Me. 100. 
Apa ok ak v. Barker, 133 Mass. 


N. M.—Ex p. De Vore, 18 N. M. 
246, 136 P 47. 
-Vt.—State v. Dohney, 72 Vt. 260, 


47 A 785. 

8. Ex p. De Vore, 18 N. M. 246, 
136 P 47. 

9. State v. Dohney, 72 Vt. 260, 47 
A 7865. 

10. Com. v. Barker, 133 Mass. 399. 

11. State v. Murray, 15 Me. 100. 

12. State v. King, 71 Kan. 287, 80 
P 606. 

[a] Reason for rule.—‘‘An arrest 
is warranted, and hence lawful, even 
when made under a, warrant issued 


‘on complaint sworn to by one who 


had no actual knowledge of the facts 
set out in the complaint.” Per Cun- 
ningham, J., in State v. King, 71 
Kan. 287, 291, 80 P 606. 

18. State v. King, 114 Towa 413, 
87 NW 282, 89 AmSR 371, 54 LRANS 
853; State v. Chapman, 33 Kan. 134, 
5 ¥ 768; State v. Brown, 82 N. C. 
585. 

14, State yv. Chapman, 33 Kan. 
134, 5 P 768 (a “city prison” not a 
“county jail’ under Comp. L. [1881] 
§ 182 c 31); State v. Brown, 82 N. C. 
585. But see Com. v. Adams, 3 Pa. 
Super. 167 (holding one escaping 
from the custody of an officer guilty 
of the statutory offense of breaking 
prison or escaping). 

15. State v. King, 114 Iowa 413, 
87 NW 282, 89 AmSR 371, 54 LRA 
853 (a stone quarry outside the 
prison walls not a penitentiary within 
Code § 4897). 

16. State v. Chapman, 33 Kan. 
134, 5 P 768; Com. v. Briggs, 5 Metc. 
(Mass.) 559; Com. v. Homer, 5 Metc. 
(Mass.) 555. 

17. State v. Chapman, 33 Kan. 134, 
5 P 768 (commitment for nonpayment 
of fine not within Comp. L. [1881] § 
179 c 31); Com. v. Briggs, 5 Metc. 
(Mass.) 559 (after sentence, commit- 


Com. v. Homer, 5 Metc. (Mass.) 555 


(commitment pending trial not 
within Rev. St. c 143 § 51). 

18. State v. Dohney, 72 Vt. 260, 
47 A 785. 

19. Com. v. Miller, 2 Ashm. (Pa.) 


61; Com. v. Ramsey, 1 Brewst. (Pa.) 
422. But see 1 Hale P. C. p 611, 612 
(where the opposite view, possibly on 
account of the severity of the pun- 
ishment in cases of breach of prison 
of prisoners held under a _ felony 
charge, was advocated). 

[a] Reason for rule.—See’ supra 
§ 17 note 98 [a]; and § 25. 
aay Com. v. Miller, 2 Ashm. (Pa.) 


21. Com. y. Miller, 2 Ashm. (Pa.) 


NG, 
[a] Reason for rule.—‘‘Another 


‘bill may be sent to another grand 


jury, it may be found true, and the 
party convicted, and have judgment 
for the original felony.” Per Dar- 
lington, Pres., in Com. v. Miller, 2 
Ashm, (Pa.) 61, 66. 

22. State v. Fletcher, 32 Vt. 427. 
' 23. Cross references: 

Aiding escape see infra § 37. 
Attempt to escape see supra § 26. 
Escape see supra §§ 18-20. 

24. Rex v. Haswell, R. & R. 340. 

25. Cross references: 

Aiding escape see infra § 88. 
Attempt to escape see supra § 27. 
Escape see supra §§ 13, 14. 

26. State v. King, 114 Iowa 413, 
87 NW 282, 89 AmSR 371, 54 LRA 
853; Randall v. State, 53 N. J. L. 488, 
22 A 46; Com. v. Ramsey, 1 Brewst. 
(Pa.) 422; Rex v. Haswell, R. & R. 


340. 

27. Rex v. Haswell, R. & R. 340. 

28. Rex v. Haswell, R. & R. 349. 

29. Randall v. State, 53 N. J. L. 
488, 22 A 46. 

30. Com. v. Ramsey, 1 Brewst. 
(Pa.) 422; 

81. State v. King, 114-Iowa 413, 
87 NW 282, 89 AmSR 371, 54 LRA 
853. 

32. State v. King, 114 Iowa 413, 
87 NW 282, 89 AmSR 371, 54 LRA 


853 (hiding in a crevice in a quarry 
and pulling a rock thereover to shut 
off the view, and the subsequent re- 
moval of the rock in escaping is an 
escape and not a breach of prison). 
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crimes has been held sufficient.3? At common law 
a conspiracy to break prison was a sufficient overt 
act to constitute an offense punishable in the same 
degree as a breach of prison.** 

[§ 33] 4. Aiding Escape *°—a. In General. 
Formerly one aiding an escape was punishable as 
an accessary to the escape,*° and, later, the offense 
was not committed within the meaning of the stat- 
ute,?7 in the event of an actual escape ** or where 
the prisoner was held on suspicion only.*° The of- 
fense is a substantive crime under legislative enact- 
ment,*° but an offense in the nature of an ‘‘attempt 
to aid’’ an escape has been held not to exist.4! The 
actual presence of defendant at the time of escape 
is not necessary.*” 

[§ 34] b. Who May Commit Offense. Unlike 
the offenses of escape, attempt to escape, and prison 
breach, any person may commit the offense of aiding 
a prisoner to escape,* and relatives of the prisoner 
escaping are not within the statutory provisions ex- 
empting them as accessaries.4* The party escaping 
is neither an accomplice * nor a particeps ecriminis 
in the offense *® where tools are conveyed into the 
jail by another. The offense may be committed by 
a prisoner in aid of a fellow prisoner,*’ or in aid 
of rescuers engaged in liberating other prisoners ;*° 
or by prisoners acting in concert, when each is en- 
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Div. 586, 87 NYS 53. 


[§§ 32-35 


deavoring to effect his own escape.*?’ 

[§ 35] ¢ Nature and Lawfulness of Custody.°° 
It is not a crime to assist an escape from custody, 
the authority for which is void in law,®>t as where 
the prisoner is taken without the jurisdiction of 
the court,°? or an officer exceeds his authority,°* or 
where one at liberty on bail is held, after verdict, 
without a commitment,°* or, upon surrender by the 
bail, a copy.of the recognizance is absent,°> or, un- 
der statute, where the prisoner was detained under 
an erroneous verdict of guilty;°° but the party aid- 
ing the escape cannot avail himself of any defects 
of custody not available to the prisoner at the time 
of offense.>? Within the scope of the offense, one 
is in lawful custody when confined pending deter- 
mination of an appeal from a judgment of guilty,°$ 
or on the granting of a pardon upon condition un- 
til performance of condition,®® or in custody under 
a elvil process,®° or held under a warrant charged 
with having threatened to commit an offense;*! and 
a mere informality in process,®? as an oral commit- 


‘ment,®* or the fact that the custodian was merely an 


officer de facto,®* is insufficient to render the cus- 
tody unlawful. Where the statute so requires, the 
assistance must be given to one in actual confine- 
ment,°> or in a specified place®® (as a_ pris- 


Peo. v. Hochstim, 76 App. Div. 


Cr. 180, 125 SW. 26. 


33. Randall v. State, 53 N. J., L.| Buckley, 91 App 


488, 22 A 46 

{a] Reason for rule.—‘‘The object 
of the law denouncing these crimes 
(speaking of burglary and prison 
breach) is not to preserve the build- 
ings from damage, but to prevent the 
entry of the burglar in the one case 
and the escape of the prisoner in the 
other, when proper material safe- 
guards are interposed.” Per Dixon, 
Ja in sRandall, ye State? 53 aN> J. 
488, 490, 22 A 46. 

34, Com. v. Miller, 2 Ashm. (Pa.) 
61; 4 Blackstone Comm. p 130; 1 Hale 
PuC.epy eo 

35. Defined see supra § 8. 

86. . Hawkins P. C. c 29 § 26. 

37. St. 16 Geo, II c 31 § 31. ; 

[a] @he statute enacts “that if 
any person shall, by any means 
whatsoever, be aiding or assisting 
any prisoner to attempt to make his 
escape from any goal, although no 
escape be actually made, in case such 
prisoner then was attainted or con- 
victed of treason, or any felony, etc., 
he shall be guilty of felony and 
transported.” 6 Eng. St. L. p 511. 

38. Rex v. Tilley, 2 Leach C. C. 
759. See also infra notes 40, 41. 

[a] Reason for rule.—The of- 
fense of assisting a felon in making 
an actual escape was felony be- 
fore, and therefore did not seem to fall 
within the view or intention of the 
legislature when they made this stat- 
ute. Rex v. Tilley, 2 Leach C. C. 759. 

39. Rex v. Greenif, 1 Leach C. C. 
401; Rex v. Gibbons, 1 Leach C. C. 
115 note a; Rex v. Walker, 1 Leach 
Ci Cri. 

40. Ga.—Perry v. State, 63 Ga. 402. 

Iowa.—State v. Duff, 144 Iowa 142, 
122 NW 829, 138 AmSR 269, 24 
LRANS 625. 


33 SW 1107. 

Me.—State v. Ricker, 29 Me. 84. 

Miss.—Holland v. State, 60 Miss. 939. 

Tex.—Blanchette v. State, 58 Tex. 
Ores 1805 2215; (Sw) *2.65 wey v. State, 
3. Tex. ‘A. 533. 

Eng.—Reeg. v. Hlollowat L5eesur: 
S25 miateed 7 Qe OLN Wao OL no ans 
117 Reprint 1300]; Rex y. Tilley, 2 
Leach ©. C. 759. 

Ont.—Rex v. Frank, 21 Ont. L. 
196. 16 OntWR 50. 

41. Blanchette v. State, 58 Tex. 
But see Peo. v. 


191, 18° -N.. Y. ‘Cri; 215 -“(dietum, -hav- 
ing reference to a general statute de- 
fining attempts, furnishing informa- 
tion not directly useful for an es- 
cape might be considered an “attempt 
to aid’ an escape). 

42. Peo. v. Desmond, 24 Cal. A. 
408, 141 P 632; Canal Zone Ve Eiey 2 
Canal Zone 146. 

43. See statutory provisions. 

44. Peeler v. State, 3 Tex. A. 533. 

45. Ash v. State. 81 Ala. 76,1 58S 
558; State v. Duff, 144 Iowa 142, 122 
NW 829, 1388 AmMSR 269, 24 LRANS 625 
[cit Cyc]; Peeler v. State, 3 Tex. A. 538. 

46. Peeler v. State, 3 Tex. A. 533. 

47. Ga.—Simmons v. State, 88 Ga. 
169, 14 SE 122. 

N. Y.—Peo. v. Rose, 12 Johns. 339. 

Tex..—Veal v. State, 56 Tex. Cr. 220, 
120 SW 173. 

Vt.—State v. Fletcher, 32 Vt. 427. 

Wis.—Oleson v. State, 20 Wis. 58. 

48. Hillian v. State, 50 Ark. 523, 
8 SW 834. 

49. Luke v. State, 49 Ala. 32, 20 
AmR 269; Peo. v. Creeks, 170 Cal. 368, 
149 °P 821. 

50. Cross references: 

Attempt to escape see supra § 25. 
Escape see supra §§ 15-17 
Prison breach see supra § 30. 

51. Cal.—Peo. v. Ah Teung, 92 Cal. 
421, 28 °P 527, 15 LRA 190: 

Fla.—King v. State, 42 Fla. 260, 28 
S 206. 

Ga.—Habersham v. State, 56 Ga. 61. 
RAN aaa v. State, 28 Ind. 205, 

Kan.—State v. Beebe, 13 Kan. 437, 
19° Amr 932 

Mich.—Peo. vy. Hamaker, 92 Mich. 
alts Ay NW 82. 

Y.—Peo. v. Hochstim, 76 App. 
Div ok 78 NYS 638, 17 N. Y. Cr. 117. 

Eng.—Reg. v. Allan, C. & M. 295, 
41 ECL 164; Rex v. Shaw, R. & R. 392. 

Ont.—Rex v. Trapnell, 22 Ont. L. 
219, 17 OntWR 247, 2 OntWN 174. 

[a]. Reason for rule.—If a depar- 
ture from custody on the part of the 
prisoner is not an offense, one aiding 
without violence in such departure 
is guilty of no offense. Per De 
Haven, J., in Peo. v. Ah Teung, 92 
Cal. 421, 28 PB 577, 15 LRA 190.- And 
see supra § 17 note 98 [a]. 

52. Peo. v. Ah Teung, 92 Cal. 421, 
28 P5770 15/ LRA 190: a 


25, 78 NYS 638, 986, 17 N. Y. Cr. 117. 

54, Redman v. State, 28 Ind. 205. 
But see infra note 63. 

55. State v. Beebe, 13 Kan. 589, 
19 AmR 93. 

56. Peo. v. Hamaker, 92 Mich. 11, 
52 NW 82. 

£7. Newberry v. State, 15 Oh. Cir. 
Ct. 208, 7 Oh. Cir. Dec. 622. 

58. Murray v. State, 25 Fla. 528, 
6 S 498. 

59. Rex v. Shaw, R. & R. 392. 

60. Reg. v. Allan, C. & we 295, 41 
ECL 164. 

61. State v. Bates, 23 Iowa 96. 

62. Robinson v. State, 82 Ga. 535, 
9 SE 528; State v. Bates, 23 Iowa 96; 
Com. v. Morihan, 4 Allen (Mass.) 
585; Newberry v. State, 15 Oh. Cir. 
Ch 208, 7 Oh. Cir. Dee. 622 (holding, 
after. issuance of mittimus and de- 
livery of copy of .commitment to 
proper officer many previous irregu- 
larities were of no avail). 

63. Com. v-. Morihan, 4 Allen 
(Mass.) 585 (present a valid war- 
) But see supra note 54. 

64. Robinson v. State, 82 Ga. 535, 
9 SE 528; State v. Bates, 23 Iowa 96. 
65. Canal Zone v. Elic, 2 Canal 
Zone 146; Peo. v. Thompson, 9 Johns. 
CNS: YQ) 70; Newberry v. State, 15 Oh. 
Cin snr, 208, 7 Oh. Cir, Dee. 622; 
Irvington. ‘vy. State; 45 ° Tex. Gr. 

559, 78 SW 928. 

[a] Rule applied—(1) A prisoner 
temporarily out of jail, but in the 
custody of the sheriff, is confined in 
the jail within Rev. St. § 6902, pro- 
hibiting articles useful in effecting 
escape to be furnished to such pris- 
oners. Newberry v. State, 15 Oh. 
Cir. Ct. 208, 7 Oh. Cir. Dec. 622. (2) 
Although not present at the walls of 
the prison, one is guilty of the of- 
fense of aiding an escape from a jail 
or penitentiary if he thereafter as- 
sists the prisoner in his departure. 
Canal Zone v. Elic, 2 Canal Zone 146, 
148 [quot Cyc]. (3) It is not neces- 
sary that a town be incorporated to 
constitute a structure therein a jail, 
nor is it necessary that the struc- 
ture be the property of the county, 
to constitute it a jail within the 
meaning of a statute punishing aid- 
ing escape of prisoners from jail. 
Irvington v. State, 45 Tex. Cr. 559, 
78 SW 928. , 


66. Smith v. State, 8 Ga. A. 297, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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on * or chain gang),°% or specified class of confine- 
ment ®°(as one confined under sentence7® or on a 
charge of felony),’! or as sometimes is provided to 
one who is lawfully detained in the custody of an 
officer on an accusation for a misdemeanor,” or in 
custody upon conviction of an offense below the 
Although the other view has 
been expressed,’* one assisting a federal prisoner to 
escape from confinement in a state jail is amenable 
The prisoner’s guilt or inno- 
cence of the original offense is not material.” 
is it material whether accused knew that the cus- 


35-37] 


grade of a felony.7* 
to the state laws.7 


tody of the prisoner was legal.77 
After actual departure. 


68 SE 1071; In re Small, 19 Ida. 1, 116 
P 118; Rex v. Trapnell, 22 Ont. L. 
219, 17 OntWR 247, 2 OntWN 174. 

G7. sl re Small,” 19 Tdal 7," 116.P 
118 (aiding escape of a juvenile con- 
vict in a reformatory not aiding an 
escape from prison). 


68. Smith v. State, 8 Ga. A. 297, 
68 SE 1071. 
69. Ga.—Smith v. State, 8 Ga. A: 


297, 68 SEH 1071. 

Ky.—Com. v. Eversole, 98 Ky. 638, 
33 SW 1107, 17 KyL 1166. 

N. Y.—Peo. v. Washburn, 10 Johns. 
160. 

Tex.—Brannan v. State, 44 Tex. Cr. 
399, 72 SW 184. 

Ont.—Rex v. Trapnell, 22 Ont. L. 
219, 17 OntWR 247, 2 OntWN 174. 

70. Rex v. Trapnell, 22 Ont. L. 
219, 17 OntWR 247, 2 OntWN 174 
(one confined in a criminal lunatic 
asylum is confined for a criminal 
offense). 

71. Com. v. Eversole, 98 Ky. 638, 
SoS Wr lOve 1. Kyau, Li667, Reo: Vv. 
Washburn, 10 Johns. (N. Y.) 160. 

fa]. Thus where an indictment al- 
leged that the prisoner was detained 
on a charge of murder, a conviction 
was sustained by evidence of man- 
slaughter, the gravamen of the 
charge being the aiding a prisoner to 
escape who was detained on a charge 
of felony, and manslaughter being 
included in a charge of murder. Com. 
v. Eversole, 98 Ky. 638, 33 SW 1107, 
17 KyL 1166. 

[b] In New York under a statute 
making it an offense to aid a prisoner 
detained for a felony to escape, no 
offense was committed by aiding and 
assisting a person committed “on 
suspicion of having been accessory to 
the breaking of the house of S., with 
intent to commit a felony,” such com- 
mittal not being a distinct and_ cer- 
tain charge of felony. Peo. v. Wash- 
burn, 10 Johns. 160. 

72. Brannan y. State, 44 Tex. Cr. 


3899, 72 SW 184. 

73. Smith v. State, 8 Ga. A. 297, 
68 SE 1071. 

74, Trammel v. State, 111 Ala. 77, 
20 S. 631. 

75. Peo. v. Ah Teung, 92 Cal. 421, 


21 P 577, 15 LRA 190. And see infra 


§ 39. 
: 76, Ark.—Maxey v. State, 76 Ark. 


276, 88 SW 1003. 

Ga.—Habersham v. State, 56 Ga. 
61. 

Iowa.—State v. Johnson, 136 Iowa 
228, 113 NW 832; State v. Bates, 23 
Iowa 96. j 

Ky.—Com. v. Eversole, 98 Ky. 638, 


33 SW 1107, 17 Kyl 1166. 
Me.—State v. Ricker, 29 Me. 84. 


Miss.—Holland v. State, 60 Miss. 
939. 

Or.—State v.. Daly, 41 Or. 515,;\70 
P 706. 

Tex.—Peeler v. State, 3 Tex. A. 
533. 


[a] Reason for rule.—See supra § 
17 note 98 [a]; § 25. 


After physical control 
over one who has escaped from custody has ended 
by his flight beyond immediate active pursuit, one 
who subsequently aids and assists him to escape dis- 
covery and rearrest cannot, it seems, be guilty of- 
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eapture.°° 


[§ 36] 


Nor 


tory provisions, 


[S-37]>-e: 


pulsion § is not 


{[b] Mlustrations.—(1) Assisting 
a person in jail awaiting trial for 
uttering a forged instrument to es- 
cape, is aiding a person confined for 
a felony to escape, in violation of 
Code § 4894, without reference to 
whether such person was guilty or 
not. State v. Johnson, 136 Iowa 228, 
113 NW 832. (2) To assist one in 
escaping when held for having 
threatened to commit a public of- 
fense is as much a violation of the 
statute prohibiting assistance to one 
held upon “any criminal charge” as 
though he stood charged with its ac- 
tual commission. State v. Bates, 23 
Iowa 96. (38) All that is necessary 
to constitute guilt is that one is 
lawfully in some place of legal con- 
finement for a felony, without regard 
to the guilt or innocence of the pris- 
oner whose escape is sought to be 
promoted; and that another shall con- 
vey into such place something proper 
or useful to the prisoner in his es- 
cape, with intent thereby to facilitate 
the escape. Holland v. State, 60 
Miss. 939. 

Peo. v. Drevoir, (Cal. A.) 183 
Peso: 

78. Orth vs U.S7 252 Med. 566;-165 
CCA 16 (under Cr. Code § 141 [Comp. 
St. (1916) § 10311]). 

79. Perry v. State, 63 Ga. 402. 

[a] Reason for rule.—(1) ‘While 
the officer and posse are in hot pur- 
suit, in sight of the prisoner, and ali 
running after him,” the escape is not 
completed. Perry v. State, 63 Ga. 
402, 405. (2) ‘As to escapes from 
the personal custody of officers, the 
offense is complete whenever the 
prisoner gets entirely away. So long 
as the pursuit is in progress and the 
fleeing prisoner is in sight of the 
officers or posse, the escape is not 
complete; but when he outruns them 
or successfully eludes them and gets 
away, the escape is complete; and 
thereafter the offense of aiding an 
escape cannot attach to that particu- 
lar transaction.” Per Powell, J., in 
Smith v. State, 8 Ga, A. 297, 298, 68 
SE 1071. 

80. Smith v. State, 8 Ga. A. 297, 
68 SE 1071. 

[a] Reason for rule.—‘‘Where 
convicts are being worked upon a 
chain-gang, they are not, at least 
during working hours, usually con- 
fined within any special walls or 
bounds of imprisonment. Often the 
confinement is constructive rather 
than actual, especially in the case 
of a trusty. This would seem to 
justify the giving to the word ‘es- 
cape’ a broader meaning when ap- 
plied to chain-gang, than when ap- 
plied to prisons generally or to the 
custody of officers.” Per Powell, J., 
in Smith v.-State, 8 Ga. A. 297, 298, 
68 SE 1071. 

81. Robinson v. State, 82 Ga. 535, 
9 SE 528: Harvey v. State, 8 Ga. A. 
660, 70 SE 141: State v. Christian, 253 
Mo. 382, 161 SW 726; Watson v. State, 


aiding in the previous escape.’§ 
fense, when in aid of one escaping from the cus- 
tody of officers, may be committed at any time until 
the prisoner is lost sight’ of,79 but in aid of one 
escaping from a chain gang at any time prior to re- 
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However, the of- 


d. Attempt by Prisoner. In some juris- 
dictions it has been held that defendant’s offense 
must be connected with some effort to eseape on 
the part of the prisoners;*+ in others, under statu- 


that there need be no overt act 


on the prisoner’s part.8? An actual escape, however, 
need not be effected.8% 

Intent.®* Aiding escape must be with 
intent to assist a departure from lawful custody.*® 
A general intent to aid in an escape has been held 
sufficient,®* but aiding one to escape under eom- 


an offense. Defendant’s intent to 


32) DeEx. (Cre 805) 22) SiWar4Gsieexusve 
Tilley, 2 Leach C. C. 759; Rex v. Mar- 
CIN, eRe Conte L465 

{a]_ Reason for rule.—Thus a pre- 
tended eScape for the purpose of de- 
tecting defendant made by a pris- 
oner acting in concert with those in 
charge of him was held not sufficient 
to make defendant’s assistance to him 
a crime, as the prisoner never es- 
caped or intended to escape. Rex v. 
Martin, R. & R. 146. 

82. Hurst v. State, 79 Ala. 55; Wil- 
son v. State, 61 Ala. 151; Maxey v. 
State, 76 Ark. 276, 88 SW 1009; Com. 
v. Rodman, 34 Pa. Super. 607. 

83. Simmons vy. State, 88 Ga. 169, 
14 SE 122. See also supra § 33 text 
and note 388. 

84. Cross references: 

Attempt to escape see supra § 26. 
Escape see supra §§ 18-20. 
Prison breach see supra § 31. 

85. Ala.—Walker v. State, 91 Ala. 
32, 10 S 30; Hurst v. State, 79 Ala. 55: 

Ark.—Maxey v. State, 76 Ark. 276, 
88 SW 1009. 

Conn.—State v. Leach, 7 Conn. 452, 
18 AmD 113. 

Kan.—State v. Lawrence, 43 Kan. 
12552: 23 P 157. 

Ky.—Edward v. Com., 145 Ky. 560, 
140 SW 1046. 
ras meen v. Gilburm, 119 Mass. 

Mo.—State v. Christian, 253 Mo. 
382, 161 SW 736. 

Tex.—Watson v. State, 32 Tex. Cr. 
80, 22 SW 46; Vaughan vy. State, 9 
Tex, “Aw DGos 

Va.—Buck v. Com., 116 Va. 1031, 83 
SE 390; Wren v. Com., 26 Gratt. (67 
Va). 952. 

But see Peo. v. Buckley, 91 App. 
‘Div. 586, 87 NYS 191; Peo. v. Rose, 12 
Johns. (N. Y.) 339 (both holding 
prisoner attempting to escape guilty 
of aiding the escape of another with- 
out mentioning the intent). 

[a] Reason for rule.—‘It will be 
observed that under the statute . A 
the intent to facilitate the prisoner’s 
escape . . is of the essence of the 
offense to make it a felony.” Per 
Hobson, J., in Edwards v. Com., 145 
Ky. 560, 562, 140 SW 1046. 

[b] One cannot be convicted as 
an accessary after the fact in an 
escape, unless what he did was done 
by way of personal help to his prin- 
cipal, with a view to enabling his 
principal to elude punishment. Buck 
v. Com., 116 Va. 1031, 83 SE 390. 

[ec] Prisoner held under a void 
process effecting his own escape was 
not responsible for the escape of 
others. State v. Leach, 7 Conn. 452, 
18 AmD 118. 

86. Watson v. 
80, 22 SW 46. 

7 opoute vy. Miller, 
62 SW 692, 85 AmSR 498; Buck v. 
Compl 16, Va; 10381; 83° Sh3890; And 
see note to Rex v. Knight, i C. & P. 
116, 12 ECL 78 (where a Wite con- 
victed of aiding an escape was after- 


32 Tex. Cr. 
162 Mo. 258, 


State, 


; 
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assist a departure from lawful custody must be 
proved,’ even where the offense has been defined 
by statute without any express provision that such 
intent is essential.®® 

Knowledge of the lawfulness of the custody of 
the prisoner, or good reason to believe it lawful, 
has been held essential as a means of showing in- 
tent.°° 

[§ 38] f. Sufficiency of Overt Act.°t Some ac- 
tive assistance to the prisoner,®? such as setting fire 
to the jail,°* holding or obstructing ‘a posse,®* de- 


ESCAPE 


[§§ 37-41 


livering ® or using instruments,®* conspiring,®’ in- 
citing, supporting, or reinforcing the prisoner’s ex- 
ertions in his own behalf,®® or other assistance, so 
long as useful for the purpose intended,®? has been 
held sufficient to constitute the offense. However, 
merely delivering a writing? or knife,? or holding 
conversation,? or giving counsel and advice,* or 
delivering instruments as far as the jailer’s office, 
under a statute prohibiting conveying into the jail,® 
has been held inswfficient. , 


II. PROSECUTION AND PUNISHMENT 


[§ 39] A. Jurisdiction. By constitutional ? 
and statutory provisions,® certain courts have been 
vested with jurisdiction over the grade of offenses 
into which the offenses under consideration fall. 
As a general rule, jurisdiction of a criminal court 
over the place where the offense is committed con- 
fers jurisdiction to try and punish for the offenses 
under consideration,® but the authorities are in con- 
flict with reference to jurisdiction over a federal 
prisoner confined in a state jail, some stating that 
the offense is committed against state government,?° 


ments.1?, The membership of assistant judges on a 
prison board,'? or-the fact that the prisoner was 
dungeoned as a punishment for escape.in the ab- 
sence of their connection therewith,+* does not dis- 
qualify them to try the prisoner for the escape. 

[§ 40] B. Indictment or Information *—1. 
In General. Whether the offense may be prosecut- 
ed by indictment or information depends on the 
local practice.1® Statutory provisions may exist 
making it essential that proceedings be by indict- 
ment.?7 


others against the federal government only,1? and 


[§ 41] 


others against both the state and federal govern- | General. The 


ward pardoned, it is understood, be- 
cause the judges believed that she 
acted under coercion). 

88. Ala.—Hurst v. State, 79 Ala. 
55; 

Conn.—State v. Leach, 7 Conn. 452, 
18 AmD 113. 

Ga.—Harvey v. State, 8 Ga. A. 660, 
70 SE 141. : 

Mo.—State vy. Christian, 253 Mo. 
382, 161 SW 736. 

Va.—Buck v. Com., 116 Va. 1031, 
83 SE 390. 

And see Peo. v. Buckley, 91 App. 
Div. 586, 87 NYS 191 (dictum to ef- 
fect that the sending of a letter was 
sufficient evidence of intent to justify 
a conviction for an attempt to aid 
an escape). 

g9. State v. Lawrence, 43 Kan. 
1265 20) tor Com: vo .Pilburn,b19 
Mass. 297; Vaughan v. State, 9 Tex. 
A. 563. 

[a] Under 16 Geo. II c 31 § 2, 
every person conveying and deliver- 
ing any vizor or other disguise, or 
any instrument or arms proper to 
facilitate the escape of prisoners, 
was deemed to have delivered such 
vizor, disguise, instrument or arms 
with an intent to aid and assist such 
prisoner to escape, or attempt to es- 
cape. 1 Russ. Cr. p 909. 

90. Fla.—King v. State, 42 Fla. 
260, 28 S 206. 

Ga.—Habersham v. State, 56 Ga. 
61; Harvey v. State, 8 Ga. A. 660, 
70 SE 141; Smith v. State, 8 Ga. A. 
297, 68 SE 1071. 

Kan.—State v. Lawrence, 438 Kan. 
ZS pao pea LO. 

Mass.—Com. vy. Filburn, 119 Mass. 
297. 

Oh.—Newberry v. State, 15 Oh. Cir. 
Of 208;n0 On. Cir Dec 622. 

[a] Reason for rule.—A _ person 
may do many things which would aid 
a prisoner in an escape, without any 
riminal intent or liability. If he 
fhoula receive and entertain one for 
a night, in ignorance that his hos- 
pitality was extended to a fugitive 
criminal, or if he should overtake 
him on a highway and innocently 
give him a ride, he might materially 
aid the prisoner to escape, but he 
would not be guilty of wrong, nor 
punishable under the statute. State 
Vv. lawrence, 40) mani 128.2307 
T57s 

91. Cross references: 

Attempt to escape see supra § 27. 
Escape see supra § § 13, 14. 


Prison breach see supra § 32. 

92. Ala.—Luke v. State, 49 Ala. 
30, 20 AmR 269. 

Ark.—Maxey v. State, 76 Ark. 276, 
88 SW 1009. 

Cal.—Peo. v. Creeks, 170 Cal. 368, 
149 P 821; Peo. v. Desmond, 24 Cal. 
A. 408, 141 P 632. 

Ga.—Simmons y. State, 88 Ga. 169, 
14 SE 122; Robinson vy. State, 82 Ga. 
pape 9 SE 528; Perry v. State, 63 Ga. 
_Eng.—Reg. v. Payne, L. R. 1 C. C. 


27. 
93. See Luke v. State, 49 Ala. 30, 
20 AmR 269. 

94. Perry v. State, 63 Ga. 402. 

95. Maxey v. State, 76 Ark. 276, 
88 SW 1009; Reg. v. Payne, L. R. 1 
Oe Ob ayaa 

[a] Illustrations.—(1) Crowbar. 
Regey. Payne, Tih C.geie2 12s G2) 
Unloaded revolver held a _ firearm. 
Peo. v. Desmond, 24 Cal. A. 408, 141 
Pi682° 

96. Peo. v. Creeks, 170 Cal. 368, 
149 P 821; Simmons vy. State, 88 Ga. 
169, 14 SE 122. 

97. Johnson vy. State, 7 Ala. A. 88, 
60 S 973; Peo. v. Creeks, 170 Cal. 368, 
149 .P 821; 

98. Robinson v. State, 82 Ga. 535, 
9 SH 528. 

99. Maxey v. State, 76 Ark. 276, 
88 SW 1009; Hughes vy. State, 6 Ark. 
131; Canal Zone v. Elic, 2 Canal Zone 
146, 148 [quot Cyc]; Harvey v. State, 
8 Ga. A. 660, 70 SH 141; Newberry v. 
State) 15 Oh? Cir ety 208, .7 cOhs Cir. 
Dec. 622. 4 

1. Hughes v. State, 6 Ark. 131; 
Peo. v. Buckley, 91 App. Div. 586, 87 
NYS LOL a8sNiay. Cre 216; 

[a] Illustrations.—(1) A writing 
informing a prisoner that he had a 
friend and could be released was held 
insufficient. Hughes v. State, 6 Ark. 
131. (2) Forwarding a cipher code 
without any direct information use- 
ful to effect an escape does not ren- 
der the party guilty of the offense, 


but constitutes an attempt to commit |, 


the offense, although an act is of a 
preparatory nature only. The infor- 
mation must have a tendency, if 
acted upon, to permit of an escape. 
Peo. v. Buckley, 91 App. Div. 586, 87 
INGY S191) 1 Ne el Cr. 2b: 

2. Poncio v. State, 28 Tex. A. 104, 
12 SW 413. 

8. Thrasher v. Center, 8 Ga. A. 
391, 69 SE 36. 

4. White v. State, 13 Tex. 133. 


2. Sufficiency of Averments 1S—a. In 


indictment or information must 


5. Peo. v. Webb, 127 Mich. 29, 86 
NW 406. 

6& See generally .Criminal Law 
§ 162 et seq. 

7 See constitutional provisions; 
and see Criminal Law § 167. 

[a] In Texas, under Const. art 5 
§ 8, conferring jurisdiction on dis- 
trict court in crimes of the degree 
of a felony, the district, and not the 
county court had jurisdiction to re- 
move.an officer for suffering negli- 
gent escapes. Hatch vy. State, 10 Tex. 
A. 515 [overr Watson vy. State, 9 Tex. 
Ast ue Te 

8. See statutory provisions; and 
Criminal Law § 167 et seq. 

9. See Criminal Law §§ 195 et seq, - 
260 et seq. See also Peo. v. Ruiz, 
19 Porto Rico 90, 99 [cit /Cyc]. 

10. Peo. v. Ah Teung, 92 Cal. 421, 
28 Pl Ott, 15? LRA 1903.7 Comune 
Ramsey, 1 Brewst. (Pa.) 422. 

11. Trammel v. State, 111 Ala. 77, 
20 S 631. 

12. Ex p. Shores, 195 Fed. 627. 
ar State v. Wright, 81 Vt. 281, 69 


A A 

14. State v. Wright, 81 Vt. 281, 69 
A 761: 

15. See generally Indictments and 
Informations [22 Cye 157]. 

16. See Indictments and Informa- 
tions [22 Cye 174, 187]. 

[a] In New York Const, (1846) art 
1 §6 provides that ‘no person shall 
be held to answer for a capital or 
other infamous crime ... unless on 
presentment. or indictment of a grand 
jury,” was held not to affect the 
remedy by information to enforce 
punishment already due under sen- 
tence. Haggerty v. Peo., 6 Lans. 332, 
ore] [rev on other grounds 53 N. Y. 

17. Haskins v. State, 47 Ark. 248, 
1 SW 242 (a sheriff could not be re- 
moved from office by proceedings un- 
der an information for suffering a 
prisoner to escape, but the proceed- 
ing must be by indictment). 

[a] In Virginia, under 1 Rev. 
Code 629, prescribing a punishment 
for convicts escaping from _ prison, 
the proceedings must be by indict- 
ment, not by information. Com. v. 
Ryan, 2 Va. Cas. (4 Va.) 467. 

18. Cross references: 

Description of means employed see 

infra § 47. 

Intent see infra §§ 45, 49. 
Nature and lawfulness of custody see 

infra §§ 44, 46. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 41] 


charge every necessary ingredient of the offense 
\ An indictment follow- 
ing the language of the statute defining the offense 
is usually sufficient,?° even though it fails to nega- 
tive provisions of the statute available to defend- 
ant as a defense;*t but an indictment stating as an 
element of the offense matter not included in the 
statute under which the indictment is brought and 
not essential to the commission of the offense is 
The use of ‘‘breaking out of’’ 
for ‘‘ breaking prison,’’ 78 ‘‘offense’’ for ‘‘crime,’’ 24 
“fa county convict’’ for ‘‘conviction of a misde- 
meanor,’’*> ‘‘negligently’’ for ‘‘ wilfully or unlaw- 
fully,’’ °° has been held immaterial; but ‘‘ breaking 
from jail’’ does not necessarily mean a completed 
However, an indictment or information 


with reasonable certainty.!® 


fatally defective.2? 


escape.?? 


19. Ala.—Bradford y. State, 146 
Ala. 150, 41 S 471; Smith v. State, 81 
Ala. 74,1 S 83. 

Conn.—State v. Doud, 7 
384. 

2 ara aagitan v. State, 60 Miss. 
Nev.—State v. Clark, 32 Nev. 145, 
104 P 598, AnnCasi1912C 754. 


Conn. 


Or.—State v. Daly, 41 Or. 515, 70 
E06. 

Pa.—Com. v. Rodman, 34 Pa. 
Super... 607; Com. v. Ramsey, 1 
Brewst. 422. 
pie C.—State v. Maberry, 34 8. C. u. 

Va.—Com. v. Connell, 3 Gratt. (44 
Va.) 587. 

Eng.—Rex v. Bootie, 2 Burr. 864, 
97 Reprint 605; Rex v. Fell, 1 Ld. 


Raym. 424, 91 Reprint 11381, 12 Mod. 
226, 88 Reprint 1279, 1 Salk. 272, 91 
Reprint 23732 Hawkins P. G-'p 19 


§ 5. 

[a] Test of sufficiency.—An_ in- 
dictment alleging a breach of prison 
was tested by the rule applied to in- 
dictments generally: “list. Does the 
indictment furnish the defendant 
with sufficient information of the 
charge he is to meet, and with the 
particulars thereof, so as to enable 
him to properly prepare for his de- 
fense. 2d. Is the record sufficiently 
precise to protect the defendant from 
a second prosecution?’ Per Brew- 
ster, J.,,in Com. v. Ramsey, 1 Brewst. 


(Pa.) 422; 425. See also Indict- 
ments and Informations [22 Cyc 
285]. : 

[b] Escape——(1) In an_indict- 


ment for an escape it is sufficient to 
set out that the prisoner did escape, 
and: this may be expressed by other 
words than exivit ad largum. State 
v. Maberry, 34 8. C. L. 144. (2) An 
indictment against a jailer for per- 
mitting a prisoner in his custody to 
have an instrument in his room with 
which he might break the jail and 
escape, and for failing carefully to 
examine, at short intervals, the con- 
dition of the jail, and what the pris- 
oner was engaged at in said jail, in 
consequence of which the_ prisoner 
escaped, does not state an indictable 
offense for suffering a negligent es- 
Com. v. Connell, 3 Gratt. (44 


cape 
Va.) 587. 
[ec] Alleging’ time of escape.—It 


is not a good objection to an indict- 
ment for aiding prisoners to escape, 
that no time is specifically laid in 
the indictment for the commission of 
the crime, in view of Code (1880) 
§ 3013, which provides that “no in- 
dictment for any offence shall be 
held insufficient, for omitting to state 
the time at which the offence was 
committed, in any case where time 
is not of the essence of the offence, 
nor for stating the offence imper- 
fectly, nor stating the offence to have 
been committed on a day subsequent 
to the finding of the indictment, or 
on an impossible day, or on a day 
that never happened.” Holland v. 
State, 60 Miss. 939, 940. But see Rex 
v. Fell, 1 Ld. Raym. 424, 91 Reprint 
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out adding the 


the statute.®® 


mitted by force 


1181, 12 Mod. 226, 88 Reprint 1279, 
Salk. 272, 91 Reprint 237 (stating al- 
legation of time essential). 

[ad] Prison breach.—(i) An _ in- 
formation at common law, alleging 
“that, in pursuance of a judgment of 
the court, was, on the 27th of De- 
cember, 1828, lawfully imprisoned in 
the common gaol of Litchfield coun- 
ty, for a certain assault and battery 
by him before that time committed; 
and being so imprisoned, did, on saia 
27th of December, with force and 
arms, wilfully, unlawfully, and fe- 
loniously escape from and out of said 
gaol, against the will, and without 
the license and consent of the keeper 
thereof; which doings of said Doud, 
were against the peace, contrary to 
this law of this state and of evil 
example to others in like manner 
offending,” was held sufficient. Per 
Peters, J., in State v. Doud, 7 Conn. 
384, 385. To same effect State v. 
Leach, 7 Conn. 452, 18 AmD 113. (2) 
An actual breaking must be alleged to 
sustain a breach of prison. Rex v. 
Bu dse: 3 P. Wms. 39, 24 Reprint 
1133. 

fe] Aiding escape.—An_indict- 
ment which charges that defendant 
“did attempt to commit an offense 
prohibited by law,’ and then in apt 
terms and according to approved 
form, describes the offense attempted 
and the acts constituting the at- 
tempt, and concludes, ‘but the said 
... then and there did fail in the per- 
petration of said offense and was in- 
tercepted and prevented in the exe- 
cution of the same. Contrary, ete.’” 
was held sufficient. Com. v. Rodman, 
34 Pa. Super. 607, 612. 

20. Ala.—Bradford v. State, 149 
Ala. 1, 42 S 990; Walker v. State, 91 
Tato 2 a LO Sas SME UTStl Ve seLacen ado. 
Ala. 55; Smith v. State, 76 Ala. 69; 
Wilson y. State, 61 Ala. 151; Giles v. 
State, 52 Ala. 29; Ramsey v. State, 43 
Ala. 404. 

Ark.—Dickens v. State, 109 Ark. 
425, 160 SW 218; Haupt v. State, 100 
Ark. 409, 140 SW 294, AnnCas1913C 
690. . 

Cal.—Peo. v. Desmond, 24 Cal. A. 
408, 141 P 632. 

Fla.—King v. State, 42 Fla. 260, 28 


S 206. 
Ky.—Hinkle vy. Com., 66 SW 816, 
23 KyL 1988. : 
Mich.—Peo. v. Murray, 57 Mich. 


396, 24 NW 118. 
Mo.—State_ v. 


44 Mo. A. 148. 

N. J.—Randall v. State, 53 N. J. L. 
488, 22 A 46. 

Nev.—State:v. Clark, 32 Nev. 145, 
104 P 593, AnnCasi1912C 754; State v. 
Angelo, 18 Nev. 425, 4 P 1080. 

Pa.—Com. v. Shields, 50 Pa. Super. 
194; Com. v. Ramsey, 1 Brewst. 
422. 

Tex.—State v. Hedrick, 35 Tex. 485; 
Barthelow v. State, 26 Tex. 17. 

[a] Aiding escape.—(1) An alle- 
gation that defendant “did wilfullv 
and unlawfully and feloniously bring 

into the county jail of ...a 


Johnson, 93 Mo. 
De Soto v. Brown, 
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following the statute has been held not sufficient 
where the statute obviously assumed, but did not 
specify, certain essential elements which should be 
set forth in the indictment,?* as knowledge of lawful 
custody,** the acts done in aiding an escape,®? the 
intent,*! the fact of willfulness,?2 and the end 
sought.** Where general terms are defined by stat- 
ute, the use of such general terms is sufficient with- 


details comprised in that defini- 


tion ;°* but where the offense is limited to a specified 
place, the allegation of place should conform with 
The words ‘‘feloniously or unlawful- 
ly’? have been held unnecessary in the absence of 
those terms from a statute defining the offense.%¢ 
Where the statute requires the act to have been eom- 


or fraud, it seems that an allega- 


certain firearm, to wit, a loaded re- 
volver, and that said defendant was 
not then and there or at all au- 
thorized by law so to do,” sufficiently 
states the statutory offense, Peo. v. 
Desmond, 24 Cal. A. 408, 410, 141 P 
632. (2) An indictment alleging 
that accused unlawfully set a pris- 
oner at liberty by aiding him to es- 
cape from a deputy’ marshal and by 
forcibly detaining the deputy in his 
efforts to recapture the prisoner when 
he was making his escape, being then 
and there under lawful arrest, and 
well knowing such prisoner was un- 
der lawful arrest, is sufficient. 
Dickens v. State, 109 Ark. 425, 160 
SW 218. (3) The offense defined in 
Code § 4130, has three main ingredi- 
ents; First, a prisoner confined under 
a lawful charge or conviction of fe- 
lony; second, the conveying into the 
jail, ete., some disguise or instru- 
ment useful to aid the escape; and 
third, the intent thereby to facilitate 
the escape of such prisoner; and an 
indictment charging the offense sub- 
stantially in the language of the stat- 
ute is sufficient. Wilson v. State, 61 
Ala. 151. 

21. Giles v. State, 52 Ala. 29 (an 
indictment for willfully failing to 
appear and answer after being re- 
leased without security need not al- 
lege that defendant was informed by 
the officer discharging him of the 
penalty for failure to appear, or that 
the recognizance was formally for- 
feited). 
sane Wynn v. State, 82 Ala. 55,2 S 

23." Randall, y. State, 53-5Ny Je, L. 
488, 22 A 46. 

24. Com. vy. Shields, 50 Pa. Super. 


194 

25. Porter v. State, 34 Tex.- Cr. 
364, 30 SW 791 

26. State v. Mclain, 104 N. C. 


894, 10 SE 518. 
State v, Angelo, 18 Nev. 425, ° 
4 P 1080. 

28. King v. State, 42 Fla. 260, 28 
S 206; State v. Lawrence, 43 Kan. 
125,23) PR. 15%55 Com: “‘v." Biburn, 119) 
Mass. 297; Vaughan v. State, 9 Tex. 
A. 563. 

29. King v. State, 42 Fla. 260, 28 
S 206; State v. Lawrence, 43 Kan. 125, 
23 P 157; Com. v. Filburn, 119 Mass. 
297; Vaughan v. State, 9 Tex. A. 563. 
But compare infra § 43. 

30. State v. Lawrence, 43 Kan. 
125 we oe lO ee Oman val ol bis lelg: 
Mass. 297; Vaughan v. State, 9 Tex. 
A. 563. See also infra § 43. 

31. Com. v. Filburn, 119 Mass. 
297; Vaughan v. State, 9 Tex. A. 563. 
See also infra § 44. 


32. Vaughan v. State, 9 Tex. A. 
563. 

$c) “Vaughan v.-~ State, 9) Tex. “Ay 
563. 

$4. Porter v. State, 34 Tex. Cr. 
364, 30 SW 791. 


35. Bradford v. State, 146 Ala. 
150, 41 S 471; State v. Chapman, 33 
Kan. 134, 5 P 768. 

36. Randall v. State, 53 N. J. L. 
488,-22 A 46. 
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tion of a mere commission of it ‘‘feloniously’’ is in- 
sufficient.37 

[§ 42] b. Nature and Lawfulness of Custody °° 
—(1) In General. An indictment or information 
for escape should aver facts from which the law- 
fulness of the custody of the prisoner may appear,*? 
but general averments that the prisoner was ‘‘duly 
committed’’ to custody,*? or ‘‘unlawfully’’ es- 
caped,** have been held sufficient. It has been held 
unnecessary to allege that the custodian was an 
officer,*? that he received the prisoner in his ¢a- 
pacity: as jailer;*® that a written commitment was 
directed to the officer having custody ;*4 that a copy 
of the judgment had been handed to the warden 
of the prison;*® that, in the case of a convict 
‘‘farmed out,’’ the term of hire had not expired,*® 
or that he was hired to remain in the county;*7 
that the prisoner was sentenced to hard labor;** or 
that he was in custody by virtue of a warrant. of 
It has also been held unnecessary to set out the 
warrant,°° the particular original offense for which 
the prisoner was committed,®! the particulars of the 


cae State v. Vaughn, (Okl. Cr.) 175, Reprint 237. (2) 
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[$§ 41-43 


erime, arrest, or trial of the prisoner,®? the jurisdic- 
tion in which the original offense was committed,°* 
the jurisdiction of the court which convicted ** or 
committed the prisoner,®® the term of sentence for 
which the prisoner stood committed,°® or the cause 
for which a convict was out under guard.®*? How- 
ever, in other jurisdictions it is necessary to set 
out the original offense of the prisoner,®* the par- 
ticulars of the crime, arrest, or trial of the pris- 
oner,®? that a written commitment was directed to 
the officer having custody,® or, in case of convicts 
‘‘farmed out,’’ the requisite formalities of the con- 
tract of hire.*t An objection that an indictment 
does not set forth with particularity and detail all 
the facts constituting the original offense or crime 
for which prisoners suffered to escape by the cus- 
todian were committed cannot be held in reserve 
and be brought forward for the first time after 
plea, trial on the merits, verdict, and judgment.® 
[§ 43] (2) Aiding Escape.*? Enough must be 
set forth to show that the prisoner was in lawful 
custody,** but the original indictment need not be 


An indictment al- 50. State v. Sparks, 78 Ind. 166. 


Peliols leging that defendant as sheriff and 51. 


sa Aiding escape see infra § 43. 

39. Ala.—Kavanaugh v. State, 41 
Ala. 399. 

Ark.—Houpt v. State, 100 Ark. 409, 
140 SW 294, 297, AnnCasi913C 690 
[cit Cyc]; Martin v..State, 32 Ark. 
124; Bass v. State, 29 Ark. 142. 

Kan.—State v. Miller, 95 Kan. 310, 
147 P 844. 

Ky.—Staton v. Com., 3 KyL 471; 
Com. v. Houseman, 3 KyL 331. 

N. C.—State v. Ritchie, 107 N. C. 
857, 12 SE 251; State v. Baldwin, 80 
N. C. 390; State v. Jones, 78 N. C. 420. 

Pa.—Weaver v. Com., 29 Pa. 445; 
Com. vy. Miller, 2 Ashm. 61. But com- 
pare Com. v. Ramsey, 1 Brewst. (Pa.) 
422 (criticizing technical objections). 

Wash.—State v. Workman, 66 
Wash. 658, 120 P 522; State v. Hat- 
field, (66. Wash... 9, 118 BP 4893) 433. 
LRANS 609. 

Eng.—Rex v. Bootie, 2 Burr. 864, 
97 Reprint 605; Bouches’s Case, Cro. 
Hliz. 200, .78 Reprint 456; Rex v. 
Fell, 1 Ld. Raym, 424, 91 Reprint 
1181, 1 Salk. 272, 91 Reprint 237. 

N. S.—Rex v. "Stackhouse, 29 Can 
CrCas 151, 41 DomLR 420. 

[a] Ancient and present practice. 
—It was commonly the case in an- 
cient times that imprisonments for 
felony were made by inferior officers 
and private persons, without a legal 
mittimus in writing and under the 
seal of a justice of the peace, and in 
an indictment for a breach of the 
prison and escape from such impris- 
onment, it was necessary to aver and 
prove that a felony was coinmitted, 
and that there was good ground to 
suspect the prisoner. But it is now 
commonly the case that commitments 
for felony are made by a capias on 
an indictment, or by a regular mit- 
timus under the hand and seal of a 
justice of the peace, for felony or 
suspicion thereof, and it is not nec- 
essary to aver or nrove more than 
such indictment or lawful mittimus, 
and thus show that the imprison- 
ment was lawful and well grounded. 
Com. v. Miller, 2 Ashm. (Pa.) 61. 

[b] Charged with a crime; com- 
mitted for that crime—(1) Judg- 
ment was arrested upon an indict- 
ment which stated that the prisoner 
was in the defendant’s. custody, 
charged with a certain crime, but it 
did not state that he was committed 
for that crime; for a person in cus- 
tody may be charged with a crime, 
and yet not be in custody by reason 
of such charge. Rex v. Fell; 1 Ld. 
Raym, 424, 91 Reprint 1181, 12 Mod. 
226, 88 Reprint 1279, 1 Salk. 272, 91 


jailer permitted the escape of one in 
lawful custody under a warrant of 
commitment issued by the coroner 
charging the prisoner with murder 
sufficiently states lawful custody. 
Haupt v. State, 100 Ark. 409, 140 SW 
294, AnnCas19138C 690. (3) An in- 
formation charging that defendant, 
in violation of Gen. St. (1909) § 2674, 
while being lawfully committed to 
the county jail on a commitment is- 
sued by a justice of the peace, based 
on a judgment rendered and sen- 
tence imposed upon a plea of guilty 
to an offense, and being lawfully in 
charge of a deputy sheriff, while be- 
ing committed lawfully to jail. on 
such commitment, did unlawfully 
break away and escape from said 
deputy sheriff, sufficiently states the 
lawfulness of the custody. State v. 
Miller, 95 Kan. 310, 147 P 844. (4) 
An indictment for prison breach is 
sufficient if the substance of the in- 
dictment or mittimus and the breach 
of prison and escape “be charged.” 
Per arin ston, aaa in. Com: *V: 
Miller, 2 Ashm. (Pa.) 6 

40. State v. Buldvin, '80 N. C. 390. 

41. Daniel v. State, 114 Ga. 5338, 40 
SE 805; State v. Shirley, 233 Mo. 335, 
135 SW 1. 

42. Smith v. State, 76 Ala. 69. 

43. Weaver v. Com., 29 Pa. 445. 

44. State v. Shirley, 233 Mo. 335, 
135 SW 1; State v. Workman, 66 
Wash. 658, 120 P 522; State v. Hat- 
field, 66 Wash. 9, 118 P 893, 38 LRA 
NS 609. 

[a] Reason for rule.—An_ indict- 
ment for attempt to escape does not 
fail to charge a crime, because not 
showing that the sheriff had a writ- 
ten warrant or commitment for im- 
prisonment, final judgment of im- 
prisonment being the only authority 
for the imprisonment, and the com- 
mitment being only evidence of such 
authority. State v. Workman, 66 
Wash. 658, 120 P 522. 

45. State v. Angelo, 18 Nev. 425, 
4 P 1080. 

46. Carter vy. State, 29 Tex. A. 5, 
14 SW 350. 

47. Carter v. State, 29 Tex. A. 5, 
14 SW 350. 

4s. State v. Wright, 81 Vt. 281, 69 
A 761. 

{a] Reason for rule—‘“‘The... 
objection is untenable because the 
court imposing the sentence had no 
authority to make it at hard laber, 
that not being a part of the penalty 
for the offence.” Per Rowell, J., in 
State v. Wright, 81 Vt. 281, 283,69 A 761. 

49. State v. Sparks, 78 Ind. 166. 


Martin v. State, 32 Ark. 124; 
State v. Baldwin, 80 N. C. 390; Com. 
v. Ramsey, 1 Brewst. (Pa.) 422. 

52. State v. Johnson, 93 Mo. 317, 
6 SW 77; State v. Hedrick, 35 Tex. 
485. And see State v. McLain, 104 
N. C. 194, 10 SE 518 (although 
the return of the grand/jury dif- 
fered from the form of indictment 
drawn by the solicitor, it was held 
proper to follow the former in de- 
scribing the offense for which de- 
fendant was in custody). 

53. Com. v. Ramsey, 1 Brewst. 
(Pa.) 422. 

54. State v. Whalen, 98 Mo. 222, 
11 SW 576. See also Daniel v. State, 
114 Ga. 533, 40 SE 805 (where the 
jurisdiction was defined by statute). 

55. State v. Baldwin, 80 N. C. 390. 

56. Harris v. Com., 64 SW 434, 23 
KyL 775. 

57. Harris v. Com., 64 SW 434, 23 
Kyl 775. 

58. Rex v. Fell, 1 Ld. Raym. 424, 
91 Reprint 1181, 12 Mod. 226, 88 Re- 
print 1279, 1 Salk, 272, 91 Reprint 
237; Wightman y. Mullens, Str. 1226, 
93 Reprint 1147. 

59. Martin v. State, 32°. Ark. 124 
(where, under the common law, it 
was held that enough must be set 
forth to show the authority of the 
magistrate to issue warrants of ar- 
rest for crime); Staton v. Com.; 11 
Ky. Op. 374 (stating the nature of 
the imprisonment, the manner of 
commitment and the power of the 
committing magistrate should ap- 
pear); Com. v. Mitchell, 3 Bush. (Ky.) 
30 (an indictment alleging that the 
peace officer who had the prisoner in 
custody delivered him to the jailer 
with the written order of commit- 
ment signed by the magistrate ren- 
dering judgment, in the manner pre- 
scribed by statute, sufficiently sets 
forth the lawfulness of the custody, 
and made it the duty of the jailer to 
receive and retain the custody of the 
prisoner irrespective of whether he 
was charged with a felony or mis- 
demeanor). ~ 

60. State v. Hollon, 22 Kan. 580 
(the information should state that a 
prisoner was in custody by virtue of 
a certified copy of the sentence). 

eh. Smith y. State, 81 Ala. 74, 1 
Ss , 

62. Com. v. Shields, 50 Pa. Super. 


63. Escape, attempt to escape, and 
prison breach see supra § 42. 

64. King v. State, 42 Fla. 260, 28 
S 206; Tully v. Com., 11 Bush (Ky.) 
154; State v. Jones, 73 Ni C) 4205 
State’ y., Daly,.47 (Or. 5155" 70" 2/706: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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set forth;** and the particular felony ° or the facts 
constituting the principal offense,*? and the par- 
ticular court in which he was convicted ®* have been 
held immaterial. Where the punishment for aiding 
an escape depends on the gravity of the offense 
for which the prisoner was confined,®® it is neces- 
sary to allege the nature of that offense.?° Failure 
to allege defendant’s knowledge of the legality of 
the restraint or custody of a fellow prisoner whose 
escape he assists in making is not a fatal defect.” 

[§ 44] ce. Intent’*—(1) In General. Where 
the statute does not make intent an essential ele- 
ment of the offense, the specific intent, other than 
that involved in doing the act itself, with which 
accused did the acts complained of need not be al- 
leged.7® An indictment charging that defendant 
“‘did lawfully, voluntarily, and unjustly permit’’ 
the prisoner to escape is an insufficient allegation 
of a voluntary escape;"* but an indictment charging 
that the escape was unlawfully and negligently per- 
mitted by defendant is a sufficient indictment for a 
negligent escape.”® An allegation that the custo- 
dian knew the prisoner’s guilt has been deemed un- 
necessary.’® An information alleging that an es- 
cape of a convict ‘‘farmed out’’ was unlawfully 
and willfully made is sufficient without adding that 
it was without the consent of the hirer.77 The use 
of the word ‘‘feloniously’’ means ‘‘done with in- 
tent to commit a ecrime,’’*® and the use of the word 
‘attempt’? imples both an intent and an en- 
deavor to accomplish the desired result.7° 

[§ 45] (2) Aiding Escape.*° Although there 
is authority, based on statutory provisions, other- 
wise,*! an indictment should allege an intent to aid 
an escape ®* and, as a general rule, defendant’s 
knowledge that the prisoner was in lawful custody 
should be alleged for this purpose,®* although in 
some jurisdictions, but not in others,** this is im- 


65. Gunyon v. State, 68 Ind. 79. 
66. State v. Addcock, 65 Mo. 590. 
67. State v. Daly, 41 Or. 515, 70 


68. De Soto v. Brown, 44 Mo. A. 


tent.” 


See supra §§11, 28, 


69. 33, and 81. 
infra § 59. 


24 NW 118. 


ESCAPE 


into execution; but there can be no,An 

attempt until there has been an in- 

State v. Clark, 32 Nev. 145, 

151, 104 P 598, AnnCas1912C 754. 
80. Escape, attempt to escape, and 

148. prison breach see supra § 44. 

Peo. v. Murray, 57 Mich. 396, 


[210.5.] 841 


plied from an allegation that he was in the eustody 
of a public officer.8° Under statutes making the 
offense substantive, the allegation of knowledge of 
lawfulness of the particular custody has been held 
immaterial.86 An allegation that defendant inten- 
tionally assisted a prisoner to escape by drilling a 
hole is enough without averring that the drilling 
was done with intent to facilitate an escape.8? After 
verdict defects in an indictment for aiding an es- 
cape, with reference to intent on the part of the 
prisoner, have been considered of no avail.’8 

[§ 46] d. Description of Means Employed. Un- 
der some statutes it has been held that means em- 
ployed need not be set out,®® and an indictment for 
assisting an escape by holding some of the officer’s 


_posse sufficiently describes the means without giv- 


ing the names of the individuals held.°° On the 
other hand it has been held that it must be alleged 
that defendant’s acts were useful to assist the pris- 
oner in escape,® unless this sufficiently appears 
from the acts set forth.°? Such allegation has, how- 
ever, been dispensed with where it was not obvi- 
ows that the acts ‘alleged were useful, although 
proof of it was deemed essential.°? Where statutes 


limit the offense to ‘‘conveying into jail,’’ allega- 


tions that certain articles were conveyed ‘‘unto’’ 
the jail,°* or were ‘‘furnished’’ the prisoner,®® were 
held insufficient. Where the statute makes separate 
offenses of attempting to set a prisoner at liberty 
and conveying into a jail any tool adapted to aid his 
escape, an attempt to do the latter was held not in- 
dictable under the former section.°® 

[§ 47] e. Attempt of Prisoner. Where it should 
appear that the prisoner made an attempt himself, 
an allegation that defendant aided an attempt to 
escape sufficiently implies that there was such at- 
tempt.” 


[§ 48] 38. Surplusage. It is unnecessary to 


information and affidavit on a 
prosecution under Rey. St. (1881) 
§ 2029 (Rev. St. [1894] § 2116), mak- 
ing it a felony to assist a prisoner 
in escaping, is sufficient as against 
a motion in arrest of judgment, al- 
though the manner in which defend- 
ant aided the escape is not averred. 


70. Trammel vy. State, 111 Ala. 77, 
20 S 6381; Kyle v. State, 10 Ala. 236; 
Peo. v. Washburn, 10 Johns. (N. Y.) 
160. . See also Oleson v. State, 20 
Wis. 58 (where two prisoners charged 
with offenses of different magnitude 
were aided to escape). 

71. Peo. v. Drevoir, (Cal. A.) 183 
P 370 (where evidence shows de- 
fendant and a fellow prisoner in a 
county jail assaulted a deputy sher- 
iff and escaped, etce., an information 
against defendant for aiding the 
other prisoner to escape is not fatally 
defective for failure to allege that 
defendant knew his companion was 
in legal custody). But compare supra 
§ 41. 

; 72. Aiding escape see infra § 45. 

73. Lynch v. Com., 115 Ky. 309, 
73 SW 745, 24 KyL 2180; Garver v. 
Terr., 5 Okl. 342, 49 P 470; State v. 
Clark, 32 Nev. 145, 104 P 593, AnnCas 
1912C 754. 

74. Barthelow v. State, 26 Tex. 


75. State v. McLain, 104 N. C. 894, 
10 SE 518. 

7G. Weaver v. Com., 29 Pa. 445. 

77. Carter v. State, 29 Tex. A. 5, 
14 SW 350. 

78. State v. Clark, 32 Nev. 145, 104 
P 593, AnnCasi912C 754. 

79. State v. Clark, 32 Nev. 145, 
151, 104 P 593, AnnCas1912C 754. 

[a] Reason for rule.—‘Intent is 
a quality of the mind, and implies a 
purpose only, while an attempt im- 
plies an effort to carry that purpose 


82. Marshall v. State, 120 Ala. 390, 
25 S 208; Walker vy. State, 91 Ala. 32, 
10 S 30; Hurst v. State, 79 Ala. 55; 
Wilson v. State, 61 Ala. 151; Ramsey 
v. State, 43 Ala. 404; State v. Law- 
rence, 43 Kan. 125, 23 P 157; Hol- 
land v. State, 60 Miss. 939; Jenkins 
v. State, 49 Tex. Cr. 470, 93 SW 554. 

83. King v. State, 42 Fla. 260, 28 
S 206; State v. Lawrence, 43 Kan. 
126,023 P 15%; Com: v~ Filburn, 119 
Mass. 297; Vaughan v. State, 9 Tex. 
A. 568. 

84. State v. Lawrence, 43 Kan. 
M125, casi sky Lote 

85. Newberry v. State, 15 Oh. Cir. 
Ct: 208) @Oh:; Cir-Dec), 622: 

86. Wilson v. State, 61 Ala. 151; 
Peo. v. Murray, 57 Mich. 396, 24 NW 
118; Holland v. State, 60 Miss. 939; 
Rex v. Shaw, R. & R. 392. 

87. Marshall v. State, 120 Ala. 390, 
25 S 208. 

ss. State v. Daly, 41 Or. 515, 70 P 
706 (an allegation that defendant un- 
lawfully and feloniously assisted the 
prisoner “in an attempt to escape 
from jail,’ etc., was held sufficiently 
to allege the prisoner’s intent to es- 
cape after verdict under Hill L. 
Annot. § 1833, prohibiting any person 
by any means whatever from aiding 
or assisting any prisoner “in an at- 
tempt to escape’’). 

g9. Campton v. State, 140 Ind. 
442, 39 NE 916; Holloway v. Reg., 17 
Qn BM site W9vwCLie3l7,, 117 sReprint 
1300 (under 4 Geo. IV c 64 § 43). 

{a] Against motion in arrest.— 


peal eh v. State, 140 Ind. 442, 39 N& 
90. Perry v. State,63 Ga. 402. 
91. Walker v. State, 91 Ala. 32, 10 

S 30; Hurst v. State, -79 Ala. 55: 

Ramsey v. State, 43 Ala. 404. 

92. Johnson v. State, 7 Ala. A. 88, 
60 S 973 (an indictment alleging that 
defendant pried open the bars of a 
window in a jail imports a useful- 
ness to assist an escape). 

{a] Insufficient allegations.—(1) 
This did not sufficiently appear 
through alleging the opening of 
doors and windows in jail. Walker 
v. State, 91 Ala. 32,10 S 30. (2) AlI- 
leging the placing and igniting dy- 
namite in the wall of a jail has also 
been held insufficient. Hurst v. 
State, 79° Ala. 55. 

c¢3. Newberry v. State, 15 Oh. Cir. 
Ct; 20837 OhjrGir.) Dec. 622: 

94. Peo. v. Rathbun, 105 Mich. 
699, 68 NW 978. 

95. Francis v. State, 21 Tex. 280. 
And see Clayton v. State, 4 Tex. A. 
515 (an indictment sufficient to 
charge the offense of conveying in- 
struments into a jail to aid the es- 
eape of a prisoner, notwithstanding 
its tautology and surplusage). 
196... Patrick wi Peo., 132 “lls * 629, 
24 NE 619. 

97. State v. Daly, 41 Or: 515, 70. P 
706; Rex v. Tilley, 2 Leach C. C. 759. 

[a] Application of rule. — The 
prisoner’s intent to escape is an es- 
sential ingredient in his attempt to 
escape, and an information for aid- 
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aver, in an indictment alleging that an officer per- 
mitted a prisoner to escape and go at large, that 
the prisoner did escape and go at large.®’ 
apt use of the word ‘‘feloniously,’’ when the offense 
is a misdemeanor, is to be treated at most as sur- 
plusage,®® as well as ‘‘aid and abet in bringing,’’? 
and ‘‘loaded,’’? when used with reference to a re- 
volver, after alleging the bringing under a statute 
prohibiting ‘‘bringing’’ firearms into a county jail. 

[§ 49] 4. Duplicity. The indictment must, as 
in other cases, be free from duplicity;* and, since 
voluntary and negligent escapes are distinct of- 
fenses, an indictment for willfully and negligently 
permitting an escape is bad;* but the fact that an 
offense defined in another statute has been equally 
well described has been held not material.® An in- 
dictment charging that defendant ‘‘did aid, assist 
and suffer’’ an escape,® or that aid was given with 
intent to facilitate an ‘‘escape and attempt to es- 
eape,’’* is not fatally defective. 

{[§ 50] C. Variance between Allegations and 
Proof. Failure to prove the date of escape® or 
the place of eseape,’® unless the offense is confined 
to a specified place, or that the escape was by 
foree,!? or the number of individuals against whom 
the original process issued,!* or the initials of the 
magistrate ‘4 or defendant,> has been held not a 
material variance. Where the punishment depends 


The in-' 


on the nature of the original offense,® an allega- 
tion that the prisoner was confined on a charge of 
felony is not proved by evidence of a mere theft,!7 
but' where the principal offense is shown to be with- 
in the class defined by the statute, although of a 
different degree,1® the variance has been held not 
material. A plea of guilty of an ‘‘attempt to es- 
cape’’ to an indictment for ‘‘escaping’’ is not a ma- 
terial variance.49 A conviction for negligent escape 
may be had under, an indictment for voluntary es- 
cape,”?° and, although questioned,?? a conviction has 
been had under an indictment for a negligent es- 
cape upon proof of a voluntary escape.2? An in- 
formation alleging an ‘‘attempt to aid’’ an escape 
will not sustain a conviction for aiding an escape.?° 
The identity of defendant in escape with the per- 
son originally committed,?+ as well as the aid as al- 
leged,*° must be shown; but evidence that defend- 
ant ‘‘advised and encouraged’’ has been held not 
a material variance from an allegation of ‘‘ bringing 
and abetting in bringing’’ a firearm into jail.2° To 
meet the different aspects of the case and avoid 
variance, the pleader may file several counts 2’ or 
amend.?° / 

[§ 51] D. Evidence—l. Burden of Proof and 
Presumptions. As a general rule, whenever an es- 
cape is shown, the law implies negligence on the 


ing a prisoner “in an attempt to es- 
cape” sufficiently alleges the intent 
on the prisoner’s part to render it 
good after verdict. State v. Daly, 41 
Or. 515, 70 P 706. 


98. State v. Maberry, 34 S. C, L. 
144. 
99. State v. Sparks, 78 Ind. 166. 


1. Peo. v. Desmond, 24 Cal. A. 408, 
141 P 632. 

2. Peo. v. Desmond, 24 Cal. A. 408, 
141 P 632. 

83. See Indictments and Informa- 
tions [22 Cyc 376]. 

4. State v. Dorsett, 21 Tex. 656. 

[a] Reason for rule.— ‘Wilfully’ 
is a word of equivalent, or a broader 
meaning than voluntarily. It cer- 
tainly includes it. If the word wil- 
fully be stricken out of the indict- 
ment, it is a good indictment for a 
negligent escape ...and if, on the 
other hand, that word be retained, 
and the word negligently be stricken 
out, it will bea good indictment for 
a voluntary eScape.... It is, there- 
fore demonstrably obnoxious to the 
objection of duplicity.” Per Wheeler, 
J., in State v. Dorsett, 21 Tex. 656, 657. 

5. Stewart v. State, 111 Ind. 554, 


13 NE 59. 

6 Clemons” v. State, 4 Lea 
(Tenn.) 238. 

[a] Reason for rule.—The words 


“aid and assist” are merely surplus- 
age, or are expressive of an act by 
which defendant suffered the escape. 
Clemons v. State, 4 Lea (Tenn.) 238, 
25. 

Py Clayton y. State, 4 Tex. A. 515. 

{a] Reason for rule.—‘‘The words 
‘an attempt to escape’... are mere 
surplusage, and may be stricken out 
without affecting the substance and 
sense of the indictment.” Per White, 
J., in Clayton v. State, 4 Tex. A. 515, 
518 

8. .See also Indictments and In- 
formations [22 Cyc 450, 466]. 

Verdict see infra § 58. 


9. -Stevens v. Com, 4 Metce. 
(Mass.) 360. 
10. Jenks v. State, 63 Ark. 312, 39 


SW 361 (where the offense was com- 
mitted in the same county). See 
supra §§ 17; 25; 305° 3b. 

11. State v. Chapman, 33 Kan. 134, 
5 P 768 (an information for breaking 
and escaping from a “city prison” is 
insufficient to convict a prisoner un- 


der Comp. L. [1881] e¢ 31, making it 
a eriminal offense to break and es- 
cape from ‘any county jail’). And 
see Supra §§ 17, 25, 30, 35. 

12. State v. Whalen, 98 Mo. 222, 
11 SW 576. 

13. State v. McLain, 104 N. C. 894, 
10 SE 518. 

14. State v. Shirley, 233 Mo. 335, 
135 SW\1. 

15. Simmons v. State, (Tex. Cr.) 
40 -SW_ 968. 

16. See supra §§ 11, 28, 33, and 
infra § 59. 

gol Peeler v. State, 3 Tex. A. 533; 
537 


18. Com, v. Eversole, 98 Ky. 633, 
639, 383 SW 1107, 17 KyL 1166 (stat- 
ing “in an indictment for aiding a 
prisoner to escape, an averment that 
he was detained on a charge of mur- 
der is made good by evidence of de- 
tention on a charge of manslaughter 
because murder includes man- 
slaughter’); State v. Brown, 82 N. C. 
585 (stating “assault and battery” 
not a material variance, from ‘af- 
fray?’ 

19. Ex p. Cook, 13 Cal. A. 399, 110 
P 352. 


{a] Reason for rule.—‘One could 
not escape without first making the 
attempt to escape.” In re Cook, 13 


Cal. A. 399, 408, 110 P 352 (in the 
absence of a demurrer, a plea of 
guilty waives the defects in the 
statement of the offense), 

20. Kavanaugh v. State, 41 Ala. 
399; Skinner v. White, 9 N. H. 204; 
Fairchild v. Case, 24 Wend. (N. Y.) 
381. 

[a] Reason for rule.—‘‘Where an 
indictment charges an offense of 


which there are different degrees, 
‘the jury may find the defendant not 
guilty of the degrees charged, and 
guilty of any degree inferior there- 
to.” Per Byrd, J., in Kavanaugh v. 
State, 41 Ala. 399, 402. 

21. Kavanaugh v. State, 41 Ala. 


BOK) 
22. Nall v. State, 34 Ala. 262. 
23. Blanchette v. State, 58 Tex. 


Cr. 180, 125 SW 26. 

[a] Reason for rule—‘“We know 
of no such an offense as an attempt 
to aid a person to escape.” Per Mc- 
Cord, J., in Blanchette v. State, 58 
Tex. Cr. 180, 125 SW 26. 

24. State v. Murphy, 10 Ark. 74; 


State v. Whalen, 98 Mo. 222, 11 SW 


576, 

25. Dickens v. State, 109 Ark. 425, 
bee SW 218; White v. State, 13 Tex. 

26. Peo.-v.. Desmond, 24 Cal, A. 
408, 412, 141 P 632. 

[a] Reason for rule.—‘‘As we 
have already. seen, he was also 


charged as a principal and we can 
see no good reason why by virtue of 
said unnecessary allegation as to aid- 
ing and abetting the people should 
have been precluded from showing 
aly facts that would place the de- 
fendant in the category of principal 
as defined by the code. If it had 
been charged simply that he com- 
mitted the offense there would be no 
doubt that the people would be per- 
mitted to prove that he actually 
brought the weapon into the jail or 
‘aided and abetted in’ or ‘advised and 
encouraged’ the commission of the 
act and, under the information here, 
we think the scope of inquiry was 
equally as broad. If the information 
had charged that the defendant had 
committed the offense by aiding and 
abetting in its commission there 
would be some force in appellant’s 
contention, but no such situation is 
presented.” Peo. v. Desmond, 24 
Cal. A. 408, 412, 141.P 6382. 

27. Murray v. State, 25 Fla, 528, 
6 S 498. 

“The first count of the information 
charges the defendant with carrying 
into the jail of Orange county a cer- 
tain tool, to wit: a saw, with the 
intent to facilitate the escape of one 
Raymond, then legally confined in 
said jail. The second count charges 
the defendant with an attempt to as- 
sist the said Raymond to escape from 
jail, stating what the attempt was. 

- Both counts refer to the same 
transaction ... and we cannot see 
how the defendant could have been 
misled or how he could have been 
injured by the information .contain- 
ing the two counts. The pleader 
by filing two counts only did so for 
the purpose of meeting the different 
aspects of the case.” Per Mitchell, 
J., in Murray v. State, 25 Fla. 528, 
529, 6 S 498. 

28. Peo. v. Fox, 142 Mich. 528, 105 
NW 1111 (where the principal of- 
fense was of the same magnitude). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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part of the officer de jure,?® and the burden of show- 
ing that the escape was not negligent rests upon the 
custodian suffering the escape.®® Negligence on the 
part of the officer is not presumed from an escape 
suffered by a deputy not appointed by him,®* or on 
the part of guards of convicts where employed out- 
side prison walls.?? Upon a prosecution for suffer- 
ing a voluntary escape no presumption of guilty in- 
tent exists,** but it is unnecessary to prove that the 
custodian knew that the prisoner was guilty of the 
original offense.** The burden of proof is on the 
state to show that the prisoner was lawfully com- 
mitted to the custody of the officer,*> and that he 
escaped *® or was attempting to escape;*? but when 
the state proves the escape of the prisoner and the 
lawfulness of the custody, the burden of proof is 
shifted to defendant.?® Presumptions have been 
held to exist that the place of confinement is prop- 
er,®® and, in a prosecution for an attempt to escape, 
that the prisoner intended to do what he did do.*° 

[§ 52] 2. Admissibility. Subject to the gen- 
eral rules of evidence governing and relating to com- 
petency and relevancy *! in prosecutions of this 
character evidence has been held to be admissible 
which tends to establish or show any of the essen- 
tial elements of the offense,” such as the identity of 
defendant,** his intent,#* the intent on the part of 
the prisoner aided,*® or the lawfulness of the cus- 


Boe Use en Ve NIX, 109 Uns. 199,923 
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expressly charged the jury that such 
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tody.*® Cireumstantial évidence is admissible to 
prove the identity of the prisoner,#? and testimony 
on the part of the sheriff is relevant 48 for this pur- 
pose. For the purpose of proving lawfulness of 
custody, records of the court are admissible,*® and 
it has been held unnecessary that they be the orig- 
inal ©° or complete records.5! So evidence is admis- 
sible to show the means employed in aiding one to 
escape,°? as well as the means employed °* or the 
acts done ** in an attempt to escape to show the 
intent. Statements made by the accused are ad- 
missible to show his guilt,®> but the testimony of a 
witness is not to be corroborated by affidavits pre- 
viously made by him.°* Evidence of acquittal of 
the prisoner has been held irrelevant but harmless 
error.°*? Testimony of the wife of a prisoner aided 
to escape is admissible to rebut the testimony of 
defendant.°$ 

[§ 53] 3. Weight and Sufficiency. As a gen- 
eral rule if the jury are not satisfied, upon a com- 
parison of all the evidence, that the accused is 
guilty beyond a reasonable doubt, it is their duty 
to acquit; but, if, from a consideration of all the 
evidence they have no reasonable doubt as to guilt, 
it is their duty to convict.°® Upon an indictment 
against one held in confinement, records of the 
court are sufficient to prove the conviction °° with- 


ness that he would have his wife 


SCt 495, 47 L. ed. 775; Shattuck v. 
State, 51 Miss. 575; State vy. Lewis, 


iz3' N. C. 622, 18 SH 69; State_v. 
Hunter, 94 N. C. 829. 
30. Shattuck v. State, 51 Miss. 


575; State v. Blackley, 131) N. €. 726, 
42 SE 569; State v. Lewis, 113 N. C. 
622, 18 SE 69; State v. Hunter, 94 
ING C242 96 

31./ State v. Wedin, 85 N. J. L. 
399, 89 A 753 (the mere fact of a 
negligent escape from a county jail 
does not raise the presumption that 
the sheriff of such county is guilty 
of a negligent escape). 

32. State v. Johnson, 94 N. C. 924. 

33. Barthelow v. State, 26 Tex. 
175. 

34. Weaver v. Com., 29 Pa. 445. 

35. Griffin v. State, 37 Ark. 437; 
Peo. v. Hochstim, 76 App. Div. 25, 78 
NYS 6388, 986, 17 N. Y. Cr. 117; State 
v. Hunter, 94 N. C. 829. 

86. Griffin v. State, 37 Ark. 437; 
State v. Hunter, 94 N. C. 829. 

37. State v. Christian, 253 Mo. 
382, 16 SW 736. 

38. State v. Lewis, 113 N. C. 622, 
18 SE 69; State v. Hunter, 94 N. C. 
829. 

39. Rex v. Brown, 41 N. S. 293. 

40. State v. Clark, 32 Nev. 145, 
104 P 598, AnnCas1912C 754. 

41. See generally Criminal 
§§ 947-1999. 

42, See cases supra § 51; this sec- 
tion; and infra § 58. See also Indict- 
ments and Informations [22 Cyc 445]. 

43. State v. Murphy, 10 Ark. 74; 
State v. Whalen, 98 Mo. 222, 11 SW 
576. 

44. Simmons y. State, 88 Ga. 169, 
14 SE 122; State v. Johnson, 136 Iowa 
228, 1183 NW 882; State v. Clark, 32 
Nev. 145, 104 P 593, AnnCas1912C 
754 (one intends to do what he did 
do) 


Law 


45. Watson y. State, 32 Tex. Cr. 
80, 22 SW 46. 

[a] Rule applied.—Where the ac- 
cused conveyed into the jail bottles 
of muriatic and nitric acid for the 
purpose of aiding prisoners to escape, 
the fact that a week afterward a 
steel spring was found in the jail, 
and cuts were discovered on the iron 
and steel bars of the cells, is ad- 
missible for the purpose of showing 
the intention of the prisoners to ef- 
fect an escape for which the acid 
might be utilized, where the court 


testimony was admitted only for 
that purpose, and not to show that 
the prisoner had conveyed the steel 
spring into the jail. Watson v. 
State, 32 Tex.-Cr. 80, 22 Sw 46. 

46. Habersham v. State, 56 Ga. 61 
(aiding escape from custody of priv- 
ate individual). See also infra text 
and notes 49-51. 

47. State v. Murphy, 10 Ark. 74. 

48. State v. Whalen, 98 Mo. 222, 
11 SW 576. 

49. Ala.—Smith v. State, 76 Ala. 
69 [aff 124 U. S. 462, 8 SCt 564, 31 
L. ed. 508]. 

Ark.—Sandford v. State, 11 Ark. 
328. 

Fla.—Murray v. State, 25 Fla. 528, 
6 S 498. 

Ky.—Hudgens v. Com., 2 Duv. 239. 

Mo.—State v. Shirley, 233 Mo. 335, 


135 SW 1; State v. Whalen, 98 Mo. 
222, 11 SW 576. 

N. C.—State v. Hunter, 94 N. C. 
829. 

Eng.—Rex v. Baurdon, 2 C. & K. 
366; Rex v. Shaw, R. & R. 392. 

50. Sandford v. State, 11 Ark. 


328 (the original conviction and sen- 
tence may be proved by a transcript 
of the judgment without the produc- 
tion of the original indictment, 
where, from the entry in the record, 
the original offense sufficiently ap- 
pears). 

51. Hudgens v. Com., 2 Duv. (Ky.) 
239 (a certified copy of the judg- 
ment of the circuit court sufficient 
without a transcript of the whole 
record). 

52. Peo. v. Desmond, 24 Cal. A. 
408, 141 P 632; Perry v. State, 63 
Ga. 402; Veal v. State, 56 Tex. Cr. 
220, 120 SW 178; Watson v. State, 32 
Tex. Cr. 80, 22 SW 46. 


53. Bradford v. State, 146 Ala. 
150, 41 S 471. 

54. State v. Clark, 32 Nev. 145, 
104 °P 598, AnnCasi912C 757. 

55. Bradford vy. State, 146 Ala. 
150, 41 S 471. 

56. Edwards v. Com., 145 Ky, 560, 
140 SW 1046. 

57. Maxey v. State, 76 Ark. 276, 


88 SW 1009. 

‘58. State v. Duff, 144 Towa 142, 
122 NW 829, 1388 AmSR 269, 24 LRA 
NS 625 (where, in a trial for assist- 
ing a prisoner to escape from jail, 
accused offered evidence that the 
prisoner had said to a certain wit- 


bring him saws, the state was prop- 
erly permitted to show, by the pris- 
oner’s wife, that she had not deliv- 
ered any saws to him while he was 
in jail). 

59. State v. Johnson, 136 Iowa 
228, 113 NW 832; State v. Christian, 
253 Mo. 382, 161 SW 7386; State v. 
Whalen, 98 Mo. 222, 11 SW 576. See 
Criminal Law §§ 1559-1999. 

[a] Evidence held _ sufficient. — 
(1) Escape suffered by custodian. 
Houpt vy. State, 100 Ark. 409, 140 SW 
294.) AnnCasi918C, | 6904 ‘Com... eav. 
Shields, 50 Pa. Super. 194; State v. 


Manley, 1 Overt. (Tenn.) 428. (2) 
Escape by prisoner. State v. 
Murphy, 10 Ark. 74, (8) Attempt 


to escape. Bradford y. State, 146 Ala. 
150, 41 S 471; State v. Hatfield, 66 
Wash. 9, 118 P 893, 38 LRANS 609. 
(4) Prison breach. State v. Whalen, 
98 Mo. 222, 11 SW 576. (5) Aiding 
escape. Peo, v. Desmond, 24 Cal. A. 
408, 141 P 632; Simmons y. State, 88 
Ga. 169, 14 SE 122; State v. Johnson, 
136 Iowa 228, 113 NW 832; Veal v. 
State, 56 Tex. Cr. 220, 120 SW 173; 
Peeler v. State, 3 Tex. A. 533; Rex v. 
Shaw, R. & R. 392. 

[b] Evidence held insufficient.— 
(1) Escape suffered by custodian. 
State v. Blackley, 131 N. C. 726, 42 
SE 569. (2) Escape by prisoner. 
Mills v. State, 41 Tex. Cr. 447, 53 SW 
107, 55 SW 338. (38) Prison breach. 
U. S. v. Brown, 24 F. Cas. No. 14,659, 
4 Cranch C. C. 333. (4) Aiding es- 
cape. Dickens v. State, 109 Ark. 425, 
160. SW 228; Peo. v. Drevoir, (Cal. 
A.) “183 P 370; Murray- ve iState 26 
Fla. 528, 6 S 498; Harvey v. State, 8 
Ga. A. 660, 70 SE 141; Peo. v. Webb, 
127 Mich. 29, 86 NW 406; State v. 
Christian, 253 Mo. 382, 161 SW 736; 
Peo. v. Hochstim, 76 App. Div. 25, 
TOMINMS: CRS n9865 lil Nia Yne (Cri dee 
White v. State, 13 Tex. 133: Mills v. 
State, 41 Tex. Cr. 447, 53 SW 107, 55 
SW 388; Poncio v. State, 28 Tex. A. 


104, 12 SW 413; Buck v. Com., 116 
Va. 1031, 83 SE 390. 

60. Sandford v. State, 11 Ark. 
328; State v. Murphy, 10 Ark. 74; 


Rex v. Shaw, R. & R. 392. 

fa] Under 16 Geo. II c3l1 § 2, the 
record of the conviction of the pris- 
oner, whose escape was to have been 
effected, having been produced by 
the proper officer, no evidence was 
admissibl2 to contradict what it 
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out the indictment;*®t and the bond executed by a 
hirer of convicts is proof of the facts therein;% 
but upon the trial of one a stranger to the record, 
as an officer °° or one assisting an escape,®* the rule 
that the records of the court are sufficient evidence 
of the facts stated therein is not applied with the 
same strictness. Where, by statute, the punishment 
depends upon the gravity of the offense with which 
the prisoner is charged,*® the mere introduction of 
an indictment charging the prisoner escaping with 
theft is not sufficient to sustain a charge for aiding 
the escape of a prisoner charged with a felony ;°° 
nor is a commitment not stating any offense, al- 
though written on the back of a warrant stating 
the offense, evidence of a commitment for a felony.®* 
Evidence that instruments, useful to break prison, 
had reached the sheriff’s office,°* or that defendant 
threw a knife into a ¢ell ®® or employed another to 
deliver instruments,’ is not sufficient to sustain a 
conviction for aiding an escape; but the possession 
and use of suitable instruments with which to es- 
cape from prison las been held sufficient to justify 
a conviction for an attempt to escape,’! and for 
aiding an escape.” The finding of bricks taken 
from the wall, saws, and other instruments has been 
held sufficient to establish the corpus delicti upon 
trial for an attempt to escape.7* In the absence of 
any requirement as to intent, proof of granting per- 
mission to a prisoner to go at large, in effect un- 
guarded and unrestrained, is sufficient to warrant a 
verdict of guilty for a voluntary escape.** Evidence 
to the effect that one aided a prisoner to escape 
under duress has been held insufficient to support 
a conviction.’®> Testimony of an accomplice, cor- 
roborated by statements of defendant *® or the un- 
supported testimony of one who escaped,’’ have 
sustained convictions for aiding an escape. On an 
indictment for a voluntary escape the record of the 
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appointnient of the officer is not necessary on the 
part of the state,7® but is on the part of the officer 
when he sets up his official eapacity.”° 

[§ 54] E. Arraignment and Trial—1. In Gen- 
eral. A trial and sentence therefor must be had 
in order to impose punishment for the offenses.®° 

[§ 58] 2. Time of Trial. At common law, ex- 
cept in the event of the one escaping being commit- 
ted for high treason,*!. the custodian cannot be ar- 
raigned for an escape as,a felony until the prin- 
cipal is convicted or attainted, 82 but he may be in- 
dicted and tried for a misdemeanor before the con- 
viction of the principal offender.** A prisoner may 
be arraigned for prison breaking before ** his ¢con- 
viction or acquittal of the original. offense. 

Under statutes. Where by statute the offenses 
are made substantive crimes, a trial may be had 
prior *° or subsequent ** to a conviction or acquittal 
for the original offense, or pending the execution of 
a prison sentence.8? For this purpose an escaped 
convict on recaption may be held after expiration 
of original sentence until opportunity is given for 
a prosecution for the escape.*® 

[§ 56] 38. Questions of Law and Fact. While 
authority otherwise exists as to the province of the 
court and jury upon the trial of an officer suffering 
a negligent escape,®® on trial for aiding eseape, the 
fact of custody °° and the legality of the particular 
custody °1 has been held a question for the jury 
under proper instructions from the court as to the 
tules of law by which to distinguish illegal custody. 
The question whether an inclosure surrounding a 
jail constitutes a part of the jail is one of fact.°? 

[§ 57] 4. Instructions. A charge that certain 
documents are sufficient proof of lawful custody is 
not a charge on the weight of evidence, but a proper 
explanation df its legal effect.°* In determining 
an officer’s negligence it was held not error to charge 


stated, or to show that it had never 76. Peo. v. Desmond, 24 Cal. A.| such crime or not, and that he is 


been filed among the records of the| 408, 141 P 632. 
county, notwithstanding the indict- 


punishable as a principal offender in 


77. Peeler v. State, 3 Tex. A. 533] respect of the breach of prison itself. 


ment referred to it with a prout| (the testimony of the prisoner es-|1 Hale P. C. p 611; 2 Hawkins P. C. 


patet aS remaining among those rec-|caping, although unsupported, is not|c18 §18. 
subject to the statutory disparage-| (where with reference to one com- 
61. Sandford v. State, 11 Ark. 328.| ment of atcomplice testimony). 


ords. Rex v. Shaw, R. & R. 392. 


62. Smith v. State, 76 Ala. 69 [aff 78 State v. 
L247 U.S, -462;"°8,, SCt 564, 31. ed. |\(Tenn.) 428: 
5084. 79. State v. 

63. Griffin v. State, 37 Ark. 437] (Tenn.) 428. 


But see 1 Hale P. C. p 612 


mitted for a felony, the author cites 


Manley, 1 Overt.| his own defense of a Mrs. Samford, 


stating that, where one was not 


t 
Manley, 1 Overt.| guilty of a felony, he is as a per- 


son never committed for feleny). 


{such records are prima facie evi- 80. In re McCauley, 123 Wis. 31, 85. Reg. v. Holloway, 15 Jur. 825. 


dence only). 


100 NW 1031, 3 AnnCas 414. 


See also supra §§ 11, 23, 28, 33. 


64 Murray v. State, 25 Fla. 528, 
6 S 498 (such records are proper evi- 
dence). 

65. .See supra. §§ 11, 28, 338, and 
infra’ §"59. 

“66. Peeler v. State, 3 Tex. A; 533. 

{a] Reason for rule.—All thefts 
are not felonies. Peeler v. State, 3 
Tex. A. 533. 

G7. Was. Vicbrown, 24 B, Cass No: 
14°659; 4 Cranch.C. ©. 333. 

68. ‘Peo. v. Webb, 127 Mich. 29, 
86 NW 406. : 

* 69... Poncio v. State, 28 Tex. A. 104, 
12 SW 413. 

VOry Patrick Vi) Peo., tea THs O29) 

24 NE 619. 
- 71. State v. Johnson, 136 Iowa 
228, 113 NW 832; State v. Hatfield, 
66 Wash. 9, 118 P 893, 38 LRANS 609. 
' 72. Simmons y. State, 88 Ga. 169, 
14 SE 122. And see Veal v. State, 56 
Tex. "Ori 220, 129 SW $173 Cwrhere 
evidence of. furnishing a tool was 
considered sufficient). 

73. Bradford v. State, 146 Ala. 
151, 41 S 471. 

74, Houpt v. State, 100 Ark, 409, 
140 SW 294. 

75. State v. Miller, 162 Mo. 253, 
62 SW 692, 85) tS 998; Buck v. 
Com., **% Ya 1001, SE 300. 


81. 2 Hawkins P. C. c19 § 26. 

{a] Reason for rule.—If the com- 
mitment was for high treason, and 
the person committed actually guilty 
of it, it is said that the escape is 
immediately punishable as high trea- 
son also, whether the party escaping 
is ever convicted of such crime or 
not; and the reason given is that 
there are no accessories in high trea- 
son. 2 Hawkins P. C. c19 § 26. 

82. Martin v. State, 32 Ark. 124; 
Com. v. Miller, 2 Ashm. (Pa.) 61: 
4 Blackstone Comm. p130; 1 Hale 
Pr Co) ppd 90) (5982 Hawkins: Ps 1Cy 
Cul), GUA 

[a] Reason for rule.—One who 
suffers an escape is by the better 
opinion not punishable as a principal, 
but as an accessory to the felony: 
and no accessory ought. to be tried 
until the principal is attainted. 2 
Hawkins P. C. c 19 § 26. 

83. See cases supra note 82. 

_[a] Beason for rule.—It is con- 
sidered high contempt to .suffer an 
escape. 2 Hawkins P. C. c'19 § 26. 

84. 1 Hale P. C. p 611; 2 Hawkins 
On Celi sersudiss 

{a] Reason for rule.—This' is so 
on the ground that it is not material 
whether the prisoner is guilty of 


~ Fr later cases, 


86. State v. Lewis, 19 Kan. 260, 
20 Amn Ry 113% 

87. Hays v. Stewart, 7 Ida.’ 193, 
61 P 591 (under Rev. St. § 6452). And 
See Porter v. State, 34 Tex. Cr. 364, 
30 SW 791 (the county court may 
convene in special session to receive 
a plea of guilty). 

88. Ex p. Clifford, 29 Ind. 106 (un- 
der 2 Gavin & H. St. §§ 55, 56). 

3x. Staton’ Vv. (Com) 3 Ky 477i 
(stating whether a prisoner was law- 
fully committed is a question of law, 
and must be determined by the court 
on the trial of an indictment charg- 
ing a jailer with willfully suffering 
a prisoner to escape). 

Rye Habersham vy. State, 56 Ga. 

91. Habershain v. State, 56 Ga. 
61; Peo. v. Hochstim, 76 App. Div. 
25, 78 NYS 638. 

[a] Application of rule.— Upon 
absence of evidence that a custodian 
was acting within his authority, it 
was held error to refuse to direct 
an acquittal. Peo. v. Hochstim, 76 
App. Div. 25, 78 NYS 6388, 986. 

92. Welch v. State, 25 Tex. A. 
580, 8 SW 657. 
riko Broxton vy. State, 9 Tex. A. 


developmeits and changes in the law see cumulative Annotations, same title, page and note number, 
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the jury that they might consider the physical 
strength of the prisoners,*4 the gravity of the crimes 
with which they were charged,®> and that it was the’ 
officer’s duty to use bolts and bars in a manner like- 
ly to prevent an escape.°® If the indictment alleged 
the particular manner of aiding an escape it was 
error to charge that the offense was proved if the 
jury believed defendant in any manner aided es- 
cape.*’ To read to the jury a statute relating only 
to the offense of aiding prisoners to escape from 
an officer, when defendant was charged with the 
offense cf carrying into jail articles useful to aid 
the escape of prisoners therefrom, was held error,?® 
but reading a statute so far removed from the of- 
fense charged as to be impossible to mislead the 
jury is harmless error.°® A refusal to instruct that 
every material fact in an indictment must be es- 
tablished beyond a reasonable doubt is not error 
where the jury have been instructed to acquit if 
they entertain a reasonable doubt on the whole evi- 
dence. Failure to instruct as to intent upon trial 
of one charged with aiding the escape of a prisoner 
charged with a felony has been held error,? but an 
instruction that a prisoner hearing of a contem- 
plated escape is required to report it was consid- 
ered harmless error. An instruction hypothesizing 
the aiding’ of felons to escape, instead of persons 
charged with a felony, as alleged in the indictment, 
is not fatally defective.‘ 

[§ 58] 5. Verdict. On an indictment for felo- 
niously aiding escape a verdict of negligently per- 
mitting escape is an acquittal.6 An indictment for 
an attempt to set at liberty will not sustain a con- 
vietion for procuring tools to facilitate the escape 


of a prisoner.® 
{§ 59] F. Sentence and Punishment—l. In 


94. Garver v. Terr., 5 Okl. 342, 49) jail); Ex p. 
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Martin, 


(210. 5.) 945 


General. Offenses of this character have been de- 
fined or modified by statute and statutory punish- 
ments provided therefor.?_ Where the prisoners aid- 
ed to eseape were confined for offenses of different 
degrees and a heavier penalty was provided for aid- 
ing the escape of a prisoner charged with the great- 
er offense, on conviction defendant is liable to the 
greater penalty and to that alone.® One may be 
sentenced under a general statute punishing felo- 
nies where an attempt to escape is made a felony 
by a statute which fails to prescribe a punishment 
therefor,® but the punishment prescribed by one 
statute cannot be approximately inflicted under an 
indictment in accord with another statute? The 
prosecution for an ‘‘attempt to escape’? may be 
founded upon a general statute making attempts 
offenses.11_ Depending to a great extent upon the 
nature or character of the custody, the offenses are 
classed as misdemeanors !” or felonies.13 

[§ 60] 2. Nature and Extent. Where the 
prison was not broken and no actual violence done, 
the court did not inflict punishment exceeding that 
from which the offender had eseaped,'* but the pun- 
ishment imposed upon one suffering an escape is 
not dependent upon the triviality of the prisoner’s 
offense.15 Generally punishments for the offenses 
under consideration are prison sentences in the 
jail?® or the penitentiary.17 However, upon the 
conviction of a custodian suffering an escape, the 
imposition of a fine 18 or payment of fine assessed 
against the prisoner escaping,!® or refusal to allow 
fee and compensation for keep of prisoner escap- 
ing,?? or removal from office,24 or punishment as 
for contempt of court,?? has been held proper. 

Place of confinement. As an offense at common 
law in Massachusetts no prison breach could be pun- 


6s OK LMCr 224; N. Y.—Peo. v. Johnson, 46 Hun 


95. Garver v. Terr., 5 Okl. 342, 49 
342, 49 
97. White v. State, 13 Tex. 133. 


96. : Garver v. Terr., 5 Okl. 


98. Mason y. State, 7 Tex. A. 623. 
99. Peo. v. Creeks, 170 Cal. 368, 
149 P3821. 

1. State v. Whalen, 98 Mo. 222, 
11 SW 576. 

2. Edwards v. Com., 145 Ky. 560, 


140 SW 1046. 
3. Peo. v. Creeks, 170 Cal. 368, 149 


Per sats 
4. Johnson vy. State, 7 Ala. A. 88, 
60 S 973. ; 
5. Westbrook v. State, 52 Miss. 
tess 


6. Patrick v. Reo., 132 Ill. 529, 24 
NE 619. 


7. See statutory provisions; and 
infra § 60. / 
8. Oleson v. State, 20 Wis. 58 


9. In re Cook, 13 Cal. A. 399, 110 
P 352 (attempt to escape). 

10. Bradford v. State, 149 Ala. 1, 
42 S 990. 

11. Bradford v. State, 146 Ala. 
150,41. S 471. 

12. Ark.—Martin v. State, 32 Ark. 
124. 
Ga.—Collins v. State, 120 Ga. 849, 
48 SE 312 (one escaping from con- 
finement for violation of municipal 
ordinance). 

Ind.—State v. Sparks, 78 Ind. 166 
a negligent escape). 
aM Fe Randall vy. State, 53-N. J. 
L. 488, 22 A 46 (escape of one com- 
mitted for offense not punishable by 
death). 

N. C.—State vy. Brown, 82 N. C. 
585 (stating that the statutes do not 
create new offense but reduce the 
act of prison breaking to a misde- 
meanor). 

Okl.—Foster v. State, 8 Okl. Cr. 
718, 130 P 310 (escape from county 


118 P 155 (breaking jail by one com- 
Beate. for trial for offense not capi- 
tal). 

See also cases infra note 13. 

13. Cal.—In re Cook; 13 Cal. A. 
399, 110 P 352 (attempt to escape). 

Iowa.—State v. Johnson, 136 Iowa 
228, 1183 NW 832 (aiding escape). 

Mass.—Stevens v. Com., 4 Metc. 
360 (prison breach from house of 
correction). 

N. Y.-—Peo. v. Duell, 3 Johns. 449 
(escape of one convicted of petit lar- 
ceny). 

Wis.—Oleson v. State, 20 Wis. 58 
(aiding escape). 

See also infra § 60. 

14. State v. Doud, 7 Conn. 384. 

15. Com. v. Shields, 50 Pa. Super. 


194. 
16. Ex p. Martin, 6 Okl. Cr. 224, 
118 PF 155 (escape by prisoner); 


Weaver v. Com., 29 Pa. 445 (suffering 
an escape); Com. v. Shields, 50 Pa. 
Super. 194 (reversing a definite jail 
sentence for suffering an escape that 
an indefinite sentence be imposed); 
@icekivs (Com., 21° Gratt. (62) Va-)> 017 
(escape by prisoner). 

\ [a] Sentence held reasonable.—A 
sentence of five months’ imprison- 
ment at hard labor in the county jail 
and to pay a fine of one hundred and 
fifty dollars and costs of prosecu- 
tion where the prisoner was con- 
victed of permitting the escape of 
three prisoners charged with arson, 
counterfeiting, and larceny was _ held 
not unauthorized. Weaver v. Com., 
29 Pa. 445. 

17. Cal.—Peo. v. Creeks, 170 Cal. 
368, 149 P 821 (escape of prisoner) ; 
In re Cook, 13 Cal. A. 399, 110 P 352 
(attempt to escape). 

Iowa.—State v. Johnson, 136 Iowa 
228, 113 NW 832 (aiding escape). 

Mass.—Stevens v. Com., 4 Metc. 
360 (breach of prison from house 
‘of correction). 


667 [aff 110 N. Y. 134, 17 NE 684] ~ 
(attempt to escape); Peo. v. Duell, 3 
Johns. 449 (breach of prison). 

Okl.—Ex p. Martin, 6 Okl. Cr. 224, 
118 P 155 (escape by prisoner). 

[a] Sentence held reasonable.— 
Where accused was sentenced to six 
years in the penitentiary for aiding 
an escape, the maximum penalty be- 
ing ten years, the sentence was not 
unduly severe. State v. Johnson, 
136 Iowa 228, 113 NW 832. 

18. State v. Sparks, 78 Ind. 166 
(the offense of an officer suffering a 
negligent escape is a misdemeanor 
punishable by fine only); Weaver v. 
Com., 29 Pa.‘445; Com. v. Shields, 50 
Pa. Super. 194. 

19. Hodges v. State, 8 Ala. 55. 

{al In Alabama Pen. Code c5 
§§ 12, 13, prescribing the punish- 
ment of any sheriff, etec., for a volun- 
tary or negligent escape, are merely 
substitutes for the common law, and 
do not repeal or abrogate the act of 
1812, providing a remedy by motion 
against, the sheriff, etc., for the fines, 
forfeitures, etc., for which the es- 
caped prisoner may have been com- 
mitted; but it is not competent for 
the court which rendered the judg- 
ments inflicting fines on the parties 
who afterward escaped, mero motu, 
to institute the proceeding against 
the sheriff. Hodges v. State, 8 Ala. 
Bo. 

20. McCracken y. State, 
(Tenn.) 171. 

21. Haupt v. State, 100 Ark. 409, 
140 SW 294, AnnCas1913C 690; Has- 
kins v. State, 47 Ark. 248, 1 SW 242; 
Shattuck v. State, 51 Miss. 575; Rex 
v. Lenthal, 3 Mod. 143, 97 Reprint 92. 
See also 2 Hawkins P. C. c19 § 30 
(stating further that suffering 
many negligent escapes affords suf- 
ficient grounds for removal from 
office). 

22. Ex p. Shores, 195 Fed. 627. 
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4. Nature and Extent of Grantee’s Title [§ 40} p 861 


5. Priority of Escheat Grant over Mesne Grant [§ 41] p 861 


IX. RELEASE, RESTITUTION, AND REIMBURSEMENT [§ 42] p 861 


Confiscation of property see War 
seq] 


Disability to inherit or take property: 


I. 


[§ 1] Escheat is an obstruction of the course of | ure.? 
and a consequent determination of the 
tenure by some unforeseen contingency; in which 
case the land naturally results back, by a kind of 
reversion, to the original grantor or lord of the fee.t 
Under the feudal system escheat was strictly an in- 


descent, 


[40 Cyc 
Corporate property, escheat of see Corporations §§ 2374, 
2397 


CROSS REFERENCES 
332 et 


Disability to inherit a take property :—Continued 
Alien see Aliens §§ 8-45 
Bastard see Bastards gs 39-56. 
Forfeiture of property see Forfeitures [19 Cyc 1355]; 


and cross references thereunder. 


DEFINITION AND DISTINCTIONS 


cident of tenure and imported an extension of ten- 


1. 2 Blackstone Comm. p 244 [quot 


, Marshall v. Lovelass, 1 N. C. 325, 359, 


and cit Com. v. Chicago, etc., R. Co., 
124 Ky. 497, 504, 99 SW 596, 30 KyL 
673]. To same effect Peo. v. Malt- 
bie, 102 Misc. 575, 169 NYS 339, 342 
[aff 184 App. Div. 743, 172 NYS 483]. 

[a] Other definition.—‘“‘The right 
whereby land of which there is no 
longer any tenant returns, by reason 
of tenure, to the land by whom, or 
by whose predecessors in title, the 
tenure was created.” Atty-Gen. v. 
Mercer, 8 App. Cas. 767, 772, 8 Can 
AppCas 586. 

{b] Derivation.—(1) “The word 
itself is originally French or Nor- 
man, in which language it signifies 
chance or accident.” 2 Blackstone 
Comm. p 244 [quot Marshall v. Love- 
lass, LN. ©2325, 359% .(2)) “Et seems 
to have been derived from a French 
word, ‘echeoir,’ meaning to happen. 
It is also defined in its etymology to 
mean ‘to fall to; to fall to the lot of; 
to fall back.’”’ Com. v. Chicago, etc., 
R. Co:, 1424 Ky. 497, 503, 99 SW 596, 
30 KyL 673. 

{c] A casual profit by chance.— 
“Escheat is a casual profit which hap- 
pens to the lord by chance, and un- 
looked for; an escheat is therefore 
in fact a species of reversion.” Cruise 
Dig. [quot Mercer v. Atty-Gen., 5 
Gan: S.C. 538, 559 (rev on other 
grounds 8 App. Cas. 767, 8 CanApp 
Cas 586)]. 

{d] Failure to pass title by de- 
scent.—‘‘There are various methods 
whereby, at common law and under 
the English statutes, property is said 
to escheat, that word being used to 
signify every failure to pass title in 
the ordinary course of descent to 
legal heirs and representatives, 
whether for realty or personalty, and 
whether for breach of condition, 
crime, or default of inheritable qual- 
ities.”” Crane v. Reeder, 21 Mich. 24, 
70, 4 AmR 430 (fully discussing the 
classes of escheat). See also infra 
§§ 2, 38-5. 

[e] The property itself which re- 
verts to the lord is termed an es- 
cheat. Bouvier L. D. 

Reversion distinguished see infra 
text and note 10. 

2. Com. v. Blanton, 2 B. Mon. 
(Ky.) 393; Wallace v. Harmstad, 44 
Pa. 492; Burgess v. Wheate, 1 Eden 
177, 28 Reprint 652, 1 W. Bl. 123, 96 
Reprint 67, 10 ERC 614; Atty.-Gen. 
v. Sands, Hardres 488, 145 Reprint 
561, 8 ERC 150; Mercer v. Atty.-Gen., 
5 Can. S. C. 538 [rev on other grounds 
8 App. Cas. 767, 8 CanAppCas 586]; 
2 Blackstone Comm. pp 72, 244; 4 
Kent Comm. p 424; Wright Law 
Tenures pp 115-117. 

“The conception of escheat: is in- 
separably connected with the idea of 
tenure. It proceeds upon the as- 


sumption that all lands in the occu- 
pation of a tenant are held of some 
superior under certain conditions, by 
virtue of an original grant. The ten- 
ant is not the owner of the land, but 
only of an estate in the land, and 
upon the determination of this estate, 
the feud falls back into the lord’s 
hands by a termination of the ten- 
ure.’ Hardman Law Escheat, 4 Law 
Quart. Rev. pp 318, 322. 

“An escheat was in its nature 
feodal. A feud was the right which 
a tenant had to enjoy lands, etc., 
rendering to the lord the duties and 
services reserved to him by contract. 
On the other hand, a right remained 
in the lord (after a grant made) 
called a seignory, consisting of serv- 
ices to be performed by the tenant, 
and a right to have the land returned 
on the expiration of the grant as a 
reversion; a right afterwards called 
an escheat. And as the grant was 
more or less extensive, the reversion 
was’ more or less remote; for the 
feuds were sometimes temporary, 
sometimes hereditary, and a tempor- 
ary one ended on the giantee’s death. 
A feoffment to A and his heirs did not 
pass a fee: simple originally in the 
sense we now use it, but only an es- 
tate to be enjoyed as a merum bene- 
ficium, without the power of aliena- 
tion in prejudice of the heir or lord. 
And the heirs took it successively as 
an usufructuary interest; and in de- 
fault of heirs, the land escheated, or 
reverted, strictly speaking. If there 
was an heir, and by legal impediment 
he could not take, the land es- 
cheated.” Burgess v. Wheate, 1 Eden 
177, 191, 28 Reprint 652,.1 W. Bl. 123, 
96 Reprint 67, 10 ERC 614. 

[a] Origin of escheat in tenancy. 
—‘‘One of the most valuable of the 
lord’s rights was that of escheat, or 
the right of having the lands of the 
tenant on failure of his heirs. This 
right arises directly from the rela- 
tion of lord and tenant. The tenant 
is conceived as having only an es- 
tate in the lands—an interest which, 
though it may be capable of descend- 
ing to his heirs, in infinitum, is 
something short of absolute owner- 
ship. The lord has a possibility of 
the land reverting to him which the 
tenant cannot defeat.” Digby Hist. 
Law Real Prop. (1884) 42. 

38. Matthews v. Ward, 10 Gill & 
J. (Md.) 443; Kelly v. Greenfield, 2 
Harr: & —M. (Md), i2zise Carvilli ey. 
Griffith, 1 Harr. & M. (Md.) 297; Wal- 
lace v. Harmstad, 44 Pa. 492; 3 Wash- 
burn Real Prep. (6th ed) p 61. 

{a] Feudalism and escheat existed 
in the proprietary colonies, which 
included: Delaware, Maryland, Penn- 
sylvania, and also in North Carolina. 
Fiske Civ. Govt. in U.S. (1890) pp 150-— 
155; Bassett Landholding in North 


— 


In this country escheat in the feudal sense 
existed in a few of the early colonies,? but has not 
prevailed since the revolution,* and is now very 
generally regulated by statute.’ 
come to signify a falling of a decedent’s estate into 
the general property of the state on his death in- 


The term has 


esuee: 11 Law Quart. Rev. pp 154, 
155. 

{b] Escheat incident to proprie- 
tary colonial grant.—‘“The lord pro- 
prietary, by the express terms of the 
charter, held his lands in free and 
common socage, and his grantees, or 
tenants, anterior to the Revolution, 
held by the same tenure. Services 
of a feudal character, or of the na- 
ture of feudal services, were at- 
tached to his grants, and the inci- 
dents of fealty, rent, escheat, and 
fines for alienation or some of them, 
were the necessary incidents there- 
to.” Matthews v. Ward, 10 Gill & J. 
(Mad.) 443, 450. 

4 Matthews v. Ward, 10 Gill & J. 
(Md.) 443; Wallace v. Harmstad, 44 
Pa. 492; 3 Washburn Real Prop. (6th 
ed) p 61. 

{a] “The revolution in property, 
as well as the revolution in govern- 
ment, which was produced by the 
separation of the United States from 
the mother country, introduced a 
state of things for which in many 
respects no other country can fur- 
nish a_ precedent. Many persons 
never took possession of lands to 
which they were entitled, or aban- 
doned their possessions and have 
never preferred their claims since. 
Others lost the evidence of theirs, 
and therefore were deprived of the 
means of prosecuting their rights, 
where they were so disposed.” Wil- 
kins_v.-Part, 14 S. C. L. 518, 520. 
_[b] En Maryland, (1) after the 
Revolution, proprietary lands were 
confiscated, Hall v. Gittings, 2 Harr. 
& J. 112; Ringgold v. Malott, 1 Harr. 
& J. 299. (2) The colony, and later 
the state, succeeded to the rights of 
the crown. Matthews v. Ward, 19 
Gill & J. 443. 

5 See statutory provisions; and 
Meadowcroft v. Winnebago County, 
181 Ill. 504, 54 NE 949; Wallahan 
v. Ingersoll, 117 Tl. 123, 7 NE 519; 
State v. Meyer, 63 Ind. 33; Com. v. 
Chicazo;,,ete., yuR@ Cox 24 "Ky. 497, 
99 SW 596, 30 KyL 673; White v. 
White, 2 Mete. (Ky.) 185; Com. v. 
Blanton, 2 B. Mon. (Ky.) 393; Town- 
send’s Succ., 40 La. Ann. 66, 3 S. 488; 
Mager’s Suce:, 12 Rob. 
Layre v. Pasco; 5 Rob, (La.) 9; Crane 
v. Reeder, 21 Mich. 24, 4 AmR 430; 
Newman v. Nall, (Miss.) 54 S° 250; 
Wisconsin Lumber Co. vy. State, 97 
Miss. 571, 54 S 247; State v. Reeder, 
5 Nebr. 203; Den v. O’Hanlon,.21 N. 
Je Li; 582.-Laft 20 IN J. 31] s John-= 
ston v. Spicer, 107 N. Y. 185, 13 NE 
753; Young v. State, 36 Or. 417, 59 
P 812, 60 P 711, 47 LRA 548; Com. 
v. Naile, 88 Pa. 429; Wallace v. Harm- 
stad, 44 Pa. 492; Crawford v. Com., 
1 Watts (Pa.) 480; In re Malone, 21 
S. C. 435; McCaw v. Galbraith, 41 S. 
Cc. L. 74; Wrightman vy, Laborde, 28 
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§§ 1-2] 


testate and without lawful heirs,® and is applied in- 
differently to all rights of. property of whatever 


nature.” 


Forfeiture distinguished. Escheat in the feudal 
sense is distinguished from forfeiture in that the 
former was always to the lord of the fee as a con- 


sequence of the feudal connection, 


was always to the crown and inflicted upon the prin- 
ciple of public policy.. Escheat can be only of the 


whole fee, and forfeiture may be 
whatsoever.® 
Reversion distinguished. Escheat 


[§ 2] Formerly there were numerous grounds of 


escheat,1® the most prominent of 


commission of treason or other felony.*4 
the doctrine of corruption of blood and forfeiture, 
for crime has been very generally if not universally 


S. C. L. 525; Hinkle v. Shadden, 2 
Swan (Tenn.) 46; Wiederanders v. 
State, 64 Tex. 133. 

Constitutionality of escheat stat- 
utes see infra §§ 2, 36. 

6. Louisville Ins.,.Co. v. Com., 147 
Ky. 72, 143 SW 1044; Crane v. Reeder, 
21 Mich. 24, 4 AmR 430; Peo. v. Ull- 
man, 184 App. Div. 93, 170 NYS 105; 
Hamlin v. Peo., 155 App. Div. 680, 
140 NYS 6438; Peo. v. Maltbis, 102 
Mise. 575, 169 NYS: 339; In re Es- 
cheats of Deposits, 25 Pa. Dist. 235; 
Kephart vy. Straub,’ 39 Pa. Co. ‘184; 


3 Washburn Real Prop. (6th ed) p 
424, 
[a] Modern escheat has been de- 


scribed as a return of the property 
to ‘the common stock to which the 
whole community is entitled.” 4 
Kent Comm. p 424. 

Nature of state’s title to escheated 
property see infra § 34. 

7. See infra § 3. 

‘g. McCaw v. Galbraith, 41 S. C. L. 
74; Mercer vy. Atty.-Gen. 5 Can. S. C. 
538 [rev on other grounds 8 App. Cas. 
787, 8 CanAppCas 586]; 4 Kent. 
Comm. p 426; Wright Law Tenures 
pp 117, 118. See also Forfeiture [19 
Cyc 1355]. ; 

“Great care must be taken to dis- 
tinguish between forfeiture of lands 
to the king and this species of es- 
cheat to the Lord, which, by reason 
of their similitude in some circum- 
stances, and because the crown 1s 
very frequently the immediate lord of 
the fee, and therefore entitled to 
both, have been often confounded to- 
gether. Forfeiture of lands, and 
of whatever else the offender pos- 
sessed, was the doctrine of the old 
Saxon law, as a part of punishment 
for the offence; and does not at all 
relate to the feudal system, nor is 
the consequence of any seigniory or 
lordship paramount; but, being a pre- 
rogative vested in the crown, was 
neither supersedec-nor diminished by 
the introduction of the Norman ten- 
ures; a fruit and consequence of 
which, escheat must undoubtedly be 
reckoned. Escheat, therefore, oper- 
ates in subordination to this more an- 
cient and superior law of forfeiture. 
2 Blackstone Comm, p 252. 

{a] On attainder for felony _prop- 
erty escheated to the lord. McCaw v. 
Galbraith, 41 S. C. L. 74. 

[b] On attainder for treason 
property was forfeited to the crown. 
McCaw v. Galbraith, 41 S. C. L. 74. 
McCaw v. Galbraith, 41 S. C. L. 


9. 


10. 2 Pollock & M. Hist. Eng. L. 
pp 22, 23. See also Atty.-Gen. Vv. 
Mercer, 8 App. Cas. 767, 772, 8 Can 
AppCas 586 (“From the use of the 
word ‘revert,’ in the writ of escheat, 
is manifestly derived the language of 
some authorities which speak of es- 
cheat as a species of RA ONOR| 
There cannot, -in-the usual and.proper 
(21 C. J.—54] 
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ESCHEAT 


while the latter 


foreclosure. 
of any interest 


of kin.’” 


GROUNDS 


is distinguished 
II. 


which was the 


However, | heirs. 


sense of the term, be a reversion ex- 
pectant upon an estate in fee simple. 
What is meant is that, when there 
is no longer any tenant, the land re- 
turns, by reason of tenure, to the lord 
by whom, or by whose predecessors 
in title, the tenure was created. Other 
writers speak of the lord as taking 
it by way of succession or inheri- 
tance, as if from the tenant, which 
is certainly not accurate. The ten- 
ant’s estate (subject to any charges 
upon it which he may have created) 
has come to an end, and the lord is 
in by his own right’). But see De 
Peyster v. Michael, 6 N. Y. 467, 499, 
57 AmD 470 (‘The escheat was orig- 
inally called the reversion’); Hamlin 
v. Peo., 155 App. Div. 680, 140 NYS 
643 (“Escheat” has a similar signifi- 
cance to “reversion’’); Peo. v. Malt- 
bie, 102 Misc. 575, 580, i169 NYS 339, 
343 [aff 184 App. Div. 743, 172 NYS 
483] (‘It signifies a reversion of 
property to the state in consequence 
of the want of any individual com- 
petent to inherit”); McCaw v. Gal- 
braith, 41 S. C. L. 74, 84 (“Escheat, 
whether propter defectum sanguinis, 
or propter delictum tenentis, is a re- 
version of the land to the lord of 
the fee for want of a tenant’). And 
see supra text and note 1 

11. Woodrough v. Douglas County, 
71 Nebr. 354, 98 NW 1092, 1094. 

12. In re Miner, 143 Cal. 194, 198, 
76 P 968; Atty.-Gen. v. Mercer, 8 
App. Cas. 767, 8 CanAppCas 586. 

“The state . . . does not come in 
by way of succession, but in the 
event of the absence of all who are 
entitled to come in by succession, 
whether the property be al or per- 
sonal, it goes to the state by es- 
cheat.’”’ In re Miner, supra; 11 Hals- 
bury L. Engl. tit Descent and Dist. 
par 45. 

13. Hardman Law Escheat, 4 Law 
Quart. Rey. 318, 325 (“When the 
feudal system flourished in full vigor 
in this country, the causes of escheat 
were numerqus, and this incident of 
tenure was a source of considerable 
profit to the lord. Besides the failure 
of an heir who could inherit and the 
commission of felony, the tenant 
might do many acts which let in the 
lord to claim the land as an escheat. 
Thus the heir originally took by pur- 
chase and independently of the an- 
cestor to whom the grant was made, 
and any attempt to alien the land 
made by either the grantee or the 
heir operated as a cause of seizure 
by the lord’). 

Alienage see Aliens §§ 8—45. 

Tllegitimacy see Bastards §§ 39-56. 

14. See infra this note. 

[a] “fhe doctrine of escheat upon 
attainder, taken singly, is this: that 
the. blood of tlfe tenant, by the com- 
mission of any.felony (under which 
denomination all treasons were 
formerly . comprised), ..is 


_.corrupted, 


[21C.5.] 849 


from reversion in that land escheated to the lord 
when a tenant in fee simple died without heirs; 
while land reverted to the donor who created the 
tenant’s estate, on the death of a tenant for life, 
or the death without issue of a tenant in tail.1° 
Sale, purchase, and foreclosure distinguished. Es- 
cheat has a distinct and definite legal meaning, and 
can never be construed to mean sale, purchase, or 


Succession distinguished. Escheat to the state is 
entirely distinct from succession to heirs and next 


abolished,** and the most important ground of es- 
cheat now recognized is death intestate without 
This is a ground of escheat in all jurisdie- 
tions,‘® and a testamentary direction that property 
shall be disposed of as the law of the land directs 


and stained, and the original dona- 
tion of the feud is thereby deter- 
mined, it being always granted to the 
vassél on the implied .condition of 
dum bene se_ gesserit. Upon the 
thorough demonstration of which 
guilt, by legal attainder, the feudal 
covenant and mutual bond of fealty 
are held to be broken, the estate in- 
stantly falls back from the offender - 
to the lord of the fee, and the in- 
heritable quality of his blood is ex- 
tinguished and blotted out forever.” 


2 Blackstone Comm. p 252. See also 
ae Vi. dueslie; Ee; Re. 1 P 
[b] Confiscation acts in the 


United States, have been upheld, al- 
though not greatly differing from 
bills of attainder. Wallach y. Van 
Riswick, 92.U. S. 202, 23 L. ed. 473; 
Semmes v. U. S., 91 U. S: 21,23) Li ed. 
193; Day v. Micou, 18 Wall. (U. S.) 
156, 21 L. ed. 860; Page v. U. S., 11 
Wall. (U. S.) 268, 20 L. ed. 135. 

{c] In Canada, lands of one who 
had engaged in the Canadian rebel- 
lion of 1887 were declared forfeited 
by reason of attaint. Doe yv. Wixon, 
SmUayiC: (Of iB 2 132. pebuuesee moc. 
Clement, 9 U. C. Q. B. 650 (statute 
reversing Attainder Act, as to lands 
not yet sold). 

Attainder see Attainder 6 C. J. 
546; Constitutional Law §§ 820-823. 

15. 4 Kent Comm. p 426; 3 Wash- 
burn Real Prop. (6th ed) p 62. See 
also Sewall v. Lee, 9 Mass. 363. 

[a] In England, 33 & 34 Vict. ec 23 
has totally abolished forfeiture and 
escheat, except when forfeiture is 
consequent upon outlawry, and pro- 
vides instead for the appointment 
of an administrator to the property 
of the convict, and for the vesting 
of his property in such adminis- 
trator during the continuance of his 
punishment. Digby Hist. Law Real 
Prop. (1884) p 382. 

[b] In the United States, Const. 
art 3 § 3 provides that no attainder 
of treason shall work corruption of 
blood or forfeiture, except during the 
life of the person attainted. 

16. U. S.—Pacific Bank v. Han- 
nah, 90 Fed. 72, 32 CCA 522 (constru- 
ing Washington statute); Newman 
v. Crowls, 60 Fed. 220, 8 CCA 577 
(construing Texas statute). 

Ala.—Mobile Cong. Church vy. Mor- 
ris, 8 Ala. 182. 

Cal.—In re Miner, 143 Cal. 194, 76 
P 968; Beckett v. Selover, 7 Cal. 215, 
68 AmD 237. 

Del.—Walker v. Caldwell, 8 Del. 
Ch. 91, 67 A 1085. 

Ida.—Connolly v. Kootenai County 


Probate 4Ct 25) Ida..35,. 1386) B .205;5 
State ve Stevenson, 6 Ida. 367,55 P 
886. 

Ill.—Wallahan v. Ingersoll, 117 


TY, 123, %- NE: 519, 
Ky.—Com. v. Chicago, etc., R. Co., 
124 Ky. 497, 99 SW 596, 30 KyL 673; 
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‘does not prevent escheat where testator dies with- 
Accordingly, where an attempted de- 
vise or bequest is ineffectual to pass title, and tes- 
tator dies without heirs or next of kin, the property 
escheats,!® and partnership property escheats where 
all the partners die intestate without heirs.!® 
justify an escheat on this ground, decedent must 
have died intestate 7° and without heirs; if any le- 
gal heirs are discovered, however remote, the prop- 
If the immediate heirs are 
not qualified to succeed to the estate, as in the case 
of aliens at common law, yet if there are any per- 
sons legally qualified, the estate will pass to them 
and not escheat.22 Furthermore, decedent must have 
owned the property individually,?? and have been 
actually seized of it at the time of his death.*4 And 
if the fee reverts to the heirs of the grantor on the 


out heirs.17 


erty does not escheat.?+ 


Com. v. Wisconsin Chair Co., 119 
Ky. 500, 84 SiW- 535,.27° KyL 170; 
Louisville Bank v. Public School 
Trustees, 83 Ky.. 219, 5 SW 735; 
White v. White, 2 Metc. 185; Com. 
v. Blanton, 2 B. Mon. 393. 
La.—Cordill v. Quaker Realty Co., 
130 La. 933, 58 S 819; Townsend’s 
Suce., 40 La. Ann. 66, 3 S 488; Ma- 
ger’s Succ., 12 Rob. 584. 
Md.—American Colonization Soc. v. 
Latrobe, 132 Md. 524, 104 A 120; Ham- 
mond v. Inloes, 4 Md. 138; Matthews 
v. Ward, 10 Gill & J. 443. 
Mass.—Sewall v. Lee, 9 Mass. 363. 
Mich.—Crane vy. Reeder, 21 Mich. 
24, 4 AmR 430. 
Mo.—Union Trust Co. 
101 Mo. A. 725, 74 SW 436. 
Nebr.—State v. Reeder, 5 Nebr. 203. 
N. H.—Montgomery v. Dorion, 7 N. 
Hy 475. 


v. Glover, 


N, J.—Den v: O’Hanlon; 21)N.’ J: 
LL. 582. 
N. Y.—In re McGraw, 111 N. Y. 


66, 19 NE 233, 2 LRA 387 [aff 45 Hun 
354, 10 NYSt 495, and aff 136 U. S. 
152; 34 LL.’ ed. 427]; Johnston’ v. 
Spicer, 107 N. Y. 185, 13 NE 758; 
‘'DePester v. Michael, 6 N. Y. 467, 57 
AmD 470; Peo. v. Maltbie, 102 Misc. 
575, 169 NYS 339; Stappenbeck v. 
Mather, 73 Misc. 434, 183 NYS 482; In 
re Williams, 165 NYS 716; Richard- 
son v. Amsdon, 85 NYS 342; Brad- 
ley v. Dwight, 62 HowPr 300. See 
Criswell v. Noble, 134 App. Div. 994, 
‘119 NYS 1122 [aff 61 Misc. 488, 113 


NYS 954] (construing early stat- 
ute). 

4 C.—Grantham v. Jinnette, 98 
SE 724. 
' Or.—State v. Simmons, 46 Or. 159, 
79 P 498. 

Pa.—Wootten’s App., 239 Pa.. 385, 


86 A 877; In re Bouquet, 206 Pa. 534, 
56 A 60; Com. v. Naile, 88 Pa. 429; 
McCully’s Est. 12 Pa. Super. 78; Lin- 
ton’s Est., 7°Pa.’ Dist. 129. 

Ss. C.—Harvey v. Harvey, 25 S. ©. 


283; McCaw v. Galbraith, 41 S. C. 
i 4: sscott'y. Cohen, Al WS Cr rh. 
293. 


Tenn.—State v. Goldberg, 113 Tenn. 
298, 86 SW 717; Parchman v. Charl- 
ton, 1 Coldw. 381; Hinkle v. Shadden, 
2 Swan 46. 


Tex.—Wiederanders v. State, 64 
Tex. 133; Treasurer v. Wyegall, 51 
Tex. 621; Hughes v. State, 41 Tex. 
(10; Hall v. Claiborne, 27 Tex. 217. 

Va.—Sands v. Lynham, 27 Gratt. 
(68 Va.) 291, 21 AmR_ 348. 

Wash.—In re Sullivan, 48 Wash. 
6305.94 P7483, 95 Py 71. 

Eng.—Johnson y. Norway, Winch. 


37, 124 Reprint 32; 3 Washburn Real 
Prop. (6th ed) p 61. 

“Tt seems to be the universal rule, 
in consonance with that of all civil- 
ized society, that, when the title 
Japses by reason of a failure of heirs, 
and possibly for other reasons, it 
vests in the public, and is at the 
disposal of the government.’ Com. 
v. Chicago, etc., R. Co., 124 Ky. 497, 


ESCHEAT 


life tenant dies 


To 
ligious societies 


under a law 
‘ against 
trusts,?5 aga 


504, 99 SW 596, 30 KyL 673 [cit 2} 
Blackstone Comm. pp 244, 245]. 

17. State v. Goldberg, 113 Tenn. 
208, 86 SW 717; Cranley v. Hale, 14 
Ves. Jr. 307, 33 Reprint 539. 

18. McCaughal v. Ryan, 27 Barb. 
CNG Y%) 3:76. 

[a] In England (1) personal prop- 
erty thus left undisposed of goes to 
the crown as bona vacantia (In re 


state no right as by escheat.?® 
escheat other than failure of heirs have been pre- 
seribed by constitution or by statute.?® 
visions for escheat have been directed against re- 


Wood [1896] 2 Ch. 596; Chester v. 
Chester, L. R. 12 Eq. 444; Dillon v. 
Reilly, Li. (Ri*9 Ire 57; “Atty.-Gen.’ vy. 
Tompkins, Ambl. 216, 27 Reprint 143; 
Androvin vy. Poilblane, 3 Atk. 299, 26 Re- 
print 974; Read v. Stedman, 26 Beav. 
495, 53 Reprint 989; Bennet v. Bat- 
chelor, 3 Bro. Ch. 28, 29 Reprint 389; 
Middleton v. Spicer, 1 Bro. Ch. 201, 
28 Reprint 1083, 8 ERC 161; Salt- 
marsh v. Barret, 3 De G. BF. & J. 279, 
64 HngCh 219, 45 Reprint 885; Ell- 
cock v. Mapp. 3 H. L. Cas. 492, 10 Re- 
print 194; Johnstone vy. Hamilton, 11 
Jur. N. S. 777; Giraud v. Hamburg, 3 
Meriv. 150, 36 Reprint 58; Braddon v. 
Ferrand, 4 Russ. 87, 4 EngCh 87, 38 
Reprint 738; Taylor v. Haygarth, 14 
Sim. 8, 37 EngCh 8, 60 Reprint 259; 
Vezey v. Jamson, 1 Sim. & St. 69, 1 
EngCh 69, 57 Reprint 27; Cradock v. 
Owen, 2 Smale & G. 241, 65 Reprint 
382; Ommaney v. Butcher, Turn. & 
R. 260, 12 EngCh 260, 37 Reprint 
1098; North v. Purdon, 2 Ves. 495, 
28 Reprint 317; Mence v. Mence, 18 
Ves. Jr. 348, 34 Reprint 349; Cranley 
v. Hale, 14 Ves. Jr. 307, 33 Reprint 
539; Pratt v. Sladden, 14 (Ves. Jr. 


1938, 33 Reprint 495; Griffiths v. Ham- 
ilton, 12 Ves. Jr. 298, 33 Reprint 114; 
Milnes v. Slatin, 8 Ves. Jr. 295, 32 
Reprint 867; Urquhart v. King, 7 Ves. 
Jr. 225, 32 Reprint 91; Muckleston 
v. Brown, 6 Ves. Jr. 52, 31 Reprint 
934; Mondaunt v. Hussey, 4 Ves. Jr. 
117, 31 Ré€print 61; Nourse v. Finch, 
1 Ves. Jr.©344, 30 Reprint 377; In re 
Knowles, 28 Wkly. Rep. 975) (2) 
unless the executor takes beneficially 
(Atty.-Gen. v. Jefferys, [1908] A. C. 
411; Bennet v. Batchelor, 3 Bro. Ch. 
28, 29’ Reprint, 389; -Batteley’ ''v. 
Windle, 2 Bro. Ch. 31, 29 Reprint 16; 
Dacri v. Patrickson, 1 Dr. & Sm. 182, 
62 Reprint 348; Cloyne v. Young, 2 


Ves. 91, 28 Reprint 60; Dawson v. 
Clarke, 18 Ves. Jr. 247; 34 Reprint 
311; Pratt v. Sladden, 14 Ves. Jr. 


193, 33 Reprint 495; Griffiths v. Ham- 
ilton, 12 Ves. Jr. 298, 33 Reprint 114; 
In re Knowles, 28 Wkly. Rep. 975). 

19. Com. v. North American Land 
Co., “57 Pa. 02: 

20. American Colonization Soc. v. 
Latrobe, 132 Md. 524, 104 A 120; Scott 
ee Gittings))>125, “Midi595,7 94) 7A: 

21. Connolly v. Kootenai County 
Prob, Cti* 25? Tdatyi3b, 962) t36ieP 205. 
American Colonization Soe. v. La- 
trobe, 132 Md. 524, 104 A 120; Hall 
v. Gittings, 2 Harr. & J. (Md.) 112; 
Sherman y. Peo., 169 App. Div. 17, 
154 NYS 484; In re Sullivan, 48 
Wash. 631, 94 P 483, 95 P 71. 


— 


intestate without heirs gives the 
Various grounds of 


Thus, pro- 


whose object is to promote the 


practice of polygamy 77 or which fail to incorporate 
enacted to prevent ecclesiastical 


charitable societies holding funds 


in a greater amount than that prescribed by stat- 
ute,?® against persons entering or purchasing pub- 
lic lands of greater than a prescribed acreage,?° and 
against stockholders of insolvent mutual benefit in- 
surance companies who fail to file their claims.*! 
Where land is held in the name of public officials, 
it will not escheat on the abolition of their office 


“The state comes in by way of suc- 
cession or escheat only in the event 
of the absence of any heir who is 
entitled to such property by succes- 
sion. When there are no heirs, then 
and only then does such property es- 
cheat to the state.” Connolly v. Koo- 
tenai County Prob. Ct., supra. 

22. U. S.—Orr v. Hodgson, 4 
Wheat. 453, 4 L. ed. 613. 

Ida.—Connolly vy. Kootenai County 
Prob. Ct., 25 Ida. 35, 136 P 205. 

La.—Mager’s Succ., 12 Rob. 584; 
Layre v. Pasco, 5 Rob. 9. 
mE Y.—Jackson y. Jackson, 7 Johns. 

4, 
meas C.—Scott v. Cohen, 11 S. C. L. 

{a] Illustrationm—wWhere nonresi- 
dent aliens, who were close kin to the 
deceased failed to enter their claim, 
resident cousins of deceased were en-~ 
titled, and the state would not es- 
cheat. Connolly vy. Kootenai County 
Prob: Ct: 25 Ida...35; 186 4Ri2205. 

23. 
94 A 209. 

24 %In re Desilver, 5 Rawle (Pa.) 
111, 28 AmD 645. é 

{a] Purchases at execution sale.— 
One who purchases lands at sheriff’s 
sale under execution, and receives the 
sheriff's certificate, and dies while the 
redemption period is running, dies 
“seized” of the premises. Englishbe 
v. Helmuth, 3 N. Y. 294 [rev 7 NY 
LegObs 186]. 

25. Linton’s Hst., 7 Pa. Dist. 

26. See statutory provisions; and 
see infra this section text and note 
27 et ees : 

Escheat of corporate pr Itty see 
Corporations: §§ 2374, 3397) 3 

27. Church of Jesus Christ v. U. 
S.,'136 U. S.od, 10: SCt 792, 34: lized. 
478 [aff 5 Utah 361, 15 P 478]; U.S. 
v. Church Farm, 9 Utah 289, 34 P 60 
[rev on other grounds 163 U. S. 680, 
16 SCt 1199) 40 ‘Li. :eds 318]; Wis Sy cv. 
Church Coal Lands, 9 Utah 288, 34 P 
60 [rev on other grounds 163. U. S. 
680, 16 SCt 1199, 41 L. ed. 318]. 

[a] Vested rights.—The statute 
expressly saves existing vested 
rights in real estate. U. S. v.. Tith- 
ing Yard, 9 Utah 273, 34 P 55 [rev 
on other grounds 163 U.S. 680, 16 SCt 
1199, 41) Ti. ed. 1318]: 

28. Wilmington Monthly Meeting 
Orthodox Friends y. Ninth St. Co., 
(Del.) 91 Web 42; 

29. See statutory provisions. 

{a] The svrplus fund of a sav- 
ings association is not subject to es- 
cheat under a statute limiting the 
amount of money to be held by cer- 
tain charitable societies, the object 
being to prevent the evils of mort- 
main and perpetuity. West’s App., 
64 Pa. 186; West v. Pennsylvania Co., 
64 Pa. 195. 

30. Newman vy. Nall, 
S 250; 
State, 97 Miss. 571, 54 S 247. 

31. In re Advance Benefit Order’s 
Assigned Est., 48 Pa. Super. 197. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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determination of the life estate, the fact that the 


Scott v. Gittings, 125 Md. 595, . 


(Miss.) 54 © 
Wisconsin Lumber Co. v. 


aati 


§§ 2-3] : 


and the substitution of other officers to perform 
their duties, but will pass to the latter.? 
Constitutionality of statutes. The state, in a just 
and proper exercise of its police power, may de- 
clare statutory grounds of escheat of lands within 
its territory,** and for the purpose of enabling it to 
follow up property to which there is no apparent 
claim of ownership, the state may require the filing 
of reports by depositaries of property for its in- 


[§ 3] A. In General. 


32. State v. Southwestern Land, 
ete., Co., 93 Ark. 621, 126 SW 73. 

33. Com. v. Chicago, etc., Co., 124 
Ky. 497, 99 SW 596, 30 KyL 673. 

34. Germantown ‘Trust -Co. v. 
Powell, (Pa.) 108 A 441. rs 

[a] Duty to file reports.—Under 
Bscheat Act of June 7, 1915, § 15, 
the bar of the statutes of limitations 
and presumptions of payment will 
not affect the duty to make report 
and liability to.escheat according to 
the act. Germantown Trust Co. v. 
Powell, (Pa.) 108 A 441. 

35. Com. v. Thomas, 140 Ky. 789, 
131 SW 797. 

- 86. Christianson v. King County, 
239 U. S. 356, 36 SCt 114, 60 L. ed. 
327 [aff 203 Fed. 894, 122 CCA 188]. 

87. State v. Portland First Nat. 
Bank, 61 Or. 551, 123 P 712, AnnCas 
1914B 153. 

38. Greenheld v. Morrison, 21 
Towa 538; Com. v. Blanton, 2 B. Mon. 
(Ky.) 393; Johnston v. Spicer, 107 
N. Y. 185, 13 NE 753; New York 
Cent., etc., R. Co. v. Cottle, 102 Misc. 
30, 168 NYS 463. 

{a] Historical reason.—‘‘Escheats, 
being the legal fruits of the ancient 
doctrines of feudal tenure, were al- 
ways applicable, of course to immov- 
able property alone; movable things 
never escheated in the _ technical 
sense. In England, there has been 
some diversity of opinion as to the 
ultimate title to the goods of an intes- 
tate after payment of his debts 
and when no person appeared who 
could claim under the statute of dis- 
tributions. There is no trace of any 
British statute that can shed any 
light on that obscure subject. Nor, 
if we explore the labyrinth of the 
ancient common law, can we find any 
sure clue to a conclusion perfectly 
clear and satisfactory. . . But the 
same history shows, as we are in- 
clined to think, that the temporal 
court was wrong in withholding 
remedy when there was a clear right; 
and that, however this may be, the 
king, as the official organ of the 
public, had never surrendered his 
sovereign right as ultimate distrib- 
utee in trust for all the people who 
certainly had more title than any one 
of them who was a stranger in blood 
to an intestate could be admitted to 
possess from the accidental circum- 
stance of being appointed a trustee 
‘for every and any one who might be 
entitled to the effects of the deceased. 
And this deduction seems to be for- 
tified by a preponderance of British 
authority. In cases of intestacy and 
defect of legal distributees, it seems 
to have been the practice of the 
crown to transfer the royal title to 
the undisposed of effects to the or- 
dinary or an appointee on the king’s 
nomination—reserving, as the con- 
sideration of the grant, a certain 
reversionary proportion of. interest. 


Personal property does 
not escheat in the original and technical sense of 
the term;°* but the doctrine of escheat is in effect 
applied to personalty as well as realty,*® and gen- 
erally to all rights of property of whatever nature,*® 
including rents.*! By statute a surplus unclaimed in 
the hands of an administrator,*? unclaimed funds 
which have been received into the state treasury 


ESCHEAT 


III. PROPERTY SUBJECT 


11 Vin. Abr. 87; Com. Dig., Adm. A.; 
Jones v. Goodchild, 3 P. Wms. 33, 
24 Reprint 958.” Com. vy. Blanton, 2 
B. Mon. (Ky.) 393, 394. 

39. U. S—American L. & T. Co. 
v. Grand Rivers Co., 159 Fed. 775. . 

Cal.—In re Miner, 143 Cal. 194, 76 
P 968. 

Ky.—White v. White, 2 Metc. 185; 
Com. v. Blanton, 2 B. Mon. 393. 
eo ae v. Reeder, 5 Nebr. 

N. Y.—Johnston vy. Spicer, 107 N. Y. 
185, 13 NE 753. 

Or.—State vy. O’Day, 41 Or. 495, 69 
P 542. 

Pa.—In re Sixpenny Savy. Fund 
Soc., 12 Pa. Dist, 418, 28 Pa. Co. 627. 

S. C.—McCaw v. Galbraith, 41 S. C. 
et Howard v. Schmidt, 9 S. C. Eq. 
gener ee v. Claiborne, 27 Tex. 
[a]. In England the crown is en- 
titled to goods and funds that have 
no other owner, commonly called bona 
vacantia. Hastings Corp. v. Letton, 
PLSOS SL eB seo Mos dsiTO. HOlisdo 
AnnCas 574; In re Higginson, [1899] 
i On i Benasoe 
Gens, [19.094 . te Chto 10s tin’ Le bar= 
nett, [1902] 1 Ch. 847, 3 BRC 193; In 
re Bond, [1901] 1 Ch. 15; Chester v. 
Chester, L. R. 12 Eq. 444; Dillon v. 
Reilly, L. R. 9 Ir. 57; Atty.-Gen. v. 
Tomkins, Amb. 216, 27 Reprint 143; 
Androvin v. Poilblanc, 3 Atk. 299, 26 
Reprint 974; Read v. Stedman, 26 Beav. 
495, 538 Reprint 989; Bennet v. Batch- 
elor, 3 Bro. Ch. 28, 29 Reprint 389; 
Middleton v. Spicer, 1 Bro. Ch. 201, 
28 Reprint 1083, 8 ERC 161; Salt- 
marsh y. Barrett, 3 De G F. & J. 
279, 64 EngCh 219, 45 Reprint 885; 
Elleock v. Mapp, 3 H. L. Cas. 492, 
10 Reprint 194; Johnstone v. Hamil- 
ton, 11 Jur. N. S. 777; Giraud v. Han- 
bury, 3 Meriv. 150, 36 Reprint 58; 
Dyke v. Walford, 5 Moore P. C. 434, 
13 Reprint 557; Braddon v. Ferrand, 
4 Russ. 87, 4 EngCh 87, 38 Reprint 
738; Taylor v. Haygarth, 14 Sim. 8, 
37 EngCh 8, 60 Reprint 259; Vezey 
v. Jamson, 1 Sim. & St. 69, 1 EngCh 
69, 57 Reprint 27; Cradock v. Owen, 
2 Smale & G. 241, 65 Reprint 382; 
Powell v. Merrett, 1 Smale & G. 381, 
65 Reprint 167; Ommaney v. Butcher, 
Turn. & R. 260, 12 EngCh 260, 37 Re- 
print 1098; North v. Purdon, 2 Ves. 
495, 28 Reprint 317; Mence v. Mence, 
18 Ves. Jr. 348, 34 Reprint 349; Cran- 
ley v. Hale, 14 Ves. Jr. 307, 33 Re- 
print 539; Pratt v. Sladden, 14 Ves. 
Jr. 193, 83 Reprint 495; Griffiths v. 
Hamilton, 12 Ves. Jr. 298, 33 Reprint 
114: Milnes vy. Slater, 8 Ves. Jr. 295, 
82 Reprint 367; Urquhart vy. King, 7 
Ves. Jr. 225, 32 Reprint 91; Muckle- 
ston v. Brown, 6 Ves. Jr. 52, 31 Re- 
print 934; Mordaunt v. Hussey, 4 Ves. 
Jr. 1itnol meprint’ 614. -Nourse- v. 
Finch, 1 Ves. Jr., 344, 30 Reprint 377; 
In re Knowles, 28 Wkly. Rep. 975. 
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formation.** A statute of escheat rests on the pow- 
er of the government to possess property within its 
jurisdiction for which there appears no owner and 
thus bring it into a legal ownership where it will 
serve the state.%> 
cheat of the property of a person dying intestate 
and without heirs ** or the escheat of unclaimed 
bank deposits *7 are not void as taking property 
without due process of law. 


Statutory provisions for the es- 


after the final settlement of executors, administra- 
tors, assignees, sheriffs, or receivers,$? unclaimed 
money in the possession of a publie officer,** and 
unclaimed bank deposits 4® are subject to escheat. 
The equitable doctrine of notional conversion of 
land into money or money into land has no appli- 
cation to the rights’ of the crown in eases of bona 
vacantia;*® and an award to a landowner in con- 


40. Wilmington Monthly Meeting 
Orthodox Friends vy. Ninth St. Co., 
(Del.) 91 A 542; Johnston yv. Spicer, 
107 N. Y, 185, 196, 18 NE 753; Peo, v. 
Ullman, 184 App. Div. 93, 170 NYS 
105; Peo. v. Maltbie, 102 Misc. 575, 
169 NYS 3839 [aff 184 App. Div. 743, 
rs 483]; Gilmour v. Kay, 3 N. 

“All rights of property, of what- 
ever nature they may be, revert to 
the People when the owner dies intes- 
tate, and there is a failure of heirs 
or next of kin, to take such prop- 
erty. We _ believe it to be the es- 
tablished rule of all civilized coun- 
tries that, in such cases, the property 
of a resident dying intestate without 
heirs, reverts to the Sovereign or 
State, to be administered for the gen- 
eral benefit of the community in 
which he dies.’”” Johnston vy. Spicer, 
supra. 

41. Wright v. Methodist Episcopal 
Church, Hottim:. CGNs Vs). Zor knee re 
Linton’s 198 Pa. 438, 48 A 298; State 
Le Goldberg, 113 Tenn. 298, 86 SW 


RA Gs: 

42. Fuhrer v. State, 55 Ind. 150. 
43. Union Trust Co. y. Glover, 101 
Mo. A. 725, 74 SW 436. 

194, 76 
Washington 


pas In re Miner, 143 Cal. 
(Tenn.) 202. 


968; Deaderick vy. 

County Ct. 1 Coldw. 

45. State v. Security Sav. Bank, 
(Cal, A.) 154 P1070; State v. Port- 
land First Nat. Bank, 61 Or. 551, 123 
P 712, AnnCas1914B 153; State v. Se- 
curity Sav. Co., 28 Or. 410, 43 P 162; 
Germantown Trust Co. y. Powell, 
(Pa.) 108 A 441; Com. vy. Dollar Sav. 
Bank, 44 Pa. Co. 568. 

[a] Absence of claim by owner.— 
It.is only in the absence of a claim 
by the true owner or his representa- 
tive that a bank deposit may be taken 
by the state. Mathews v. Savings 


Union Bank, ete., Co., (Cal. A.) 184 
P 418. 
[b] National banks.—(1) The 


Pennsylvania act of 1915 relating to 
escheats of deposits of money and 
property in banks applies to all banks 
including national banks. In re Es- 
cheats of Deposits, 25 Pa. Dist. 235. 
(2) As applied to national banks a 
state statute providing for the es- 
cheat of unclaimed deposits is not in- 
valid as to an attempt to exercise 
visitorial powers over such banks. 
State v. Portland First Nat. Bank, 61 
Or F651) l2s9 Be 72) wAnnCas Lola 
153. 

[ec] A statute providing for taking 
charge of unclaimed deposits is not 
an escheat act, Since it does not pro- 
vide for seizing property without an 
owner, but for taking into possession 
property subject to escheat for pro- 
tection of state and owner. Com. v. 
Dollar Sav. Bank, 259 Pa, 138, 102 A 
569. 

46. Talbot v. Jevers, [1917] 2 Ch. 
363. 
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demnation proceedings cannot be treated as land 
where the owner in his lifetime elected to treat the 


condemnation as a sale.** 


[§ 4] 


[§ 6] 


the tenant was a tenant in capite. 


of a mesne lord the escheat is to the crown.** Per- 
sonal property found in England belonging to a 
person dying intestate and without heirs and domi- 


47. New York Cent., etc., R. Co. v. 
Cottle, 102 Misc. 30, 168 NYS 463. 

48. Burgess v. Wheate, i Eden 
177, 28 Reprint 652, 1 W. Bl. 123, 96 
Reprint 67, 10 ERC 614 (on the death 
of a cestui que trust intestate and 
without heirs the estate would not 
escheat, but the trustee would hold 
absolutely). See also Johnston vy. 
Spicer, 107 N. Y. 185, 13 NE 753, 27 

¢ NYWklyDig 481 {aff 41 Hun 475, 5 
NYSt 40] (common-law doctrine). 

49. Gallard v. Hawkins, 27 Ch. D. 
298, 10 ERC 661; Cox v. Parker, 22 
Beav. 168, 52 Reprint 1072; Beale v. 
Symonds, 16 Beav. 406, 51 Reprint 
-835; Davall v. New River Co., 3 De 
G. & Sm. 394, 64 Reprint 531; Tay- 
lor v. Haygarth, 14 Sim. 8, 37 EngCh 

—~8, 60 Reprint 259. 

[a] Reasons for rule.—(1) The 
right to escheat depends on the want 
of a tenant, and as long as there is 
a tenant or a person having a right 
to be admitted as tenant the right of 
escheat does not arise. Gallard v. 
Hawkins, 27 Ch. D. 298; Burgess v. 
Wheate, 1 Eden 177, 28 Reprint 652, 
1 W. Bi. 123, 96 Reprint 67, 10 ERC 
614. (2) The English doctrine is 
founded on the feudal idea of ten- 
ure, under which system the trustee, 
being in the legal seizin of the land, 
was a tenant capable of performing 
feudal services. Matthews v. Ward, 
10 Gill & J. (Md.) 443; Hubbard v. 
Goodwin, 3 Leigh (30 Va.) 492; Atty.- 
Gen. v. Sands, Hardres 488, 145 Re- 
print 561, 8 ERC 150; Re Adams, 4 
‘Ch: Champb, (CUn, C.): 29) 

{b] An equity of redemption will 
not escheat. Beale v. Symonds, 16 
Beav. 406, 51 Reprint 835; Re Adams, 
4°Chz Chamb,” (Ua C.), 29. 

50. Re Adams, 4 Ch. Chamb. (U. 
Ce29 

51. Downe v. Morris, 3 Hare 394, 
25 EngCh 934, 67 Reprint 435; Re 
Adamssy.4 Oh. Champ. cu, (Cn 29: 

52. Middleton v. Spicer, 1 Bro. 
Ch. 201, 28 Reprint 10838, 8 ERC 161. 

53. Middleton v. Spicer, 1 Bro. Ch. 
201, 28 Reprint 1083, 8 ERC 161. 

54. Taylor v. Haygarth, 14 Sim. 
8, 37 EngCh 8, 60 Reprint 259; Mar- 
clay v. Russell, 3 Ves. Jr. 424, 30 Re- 
print 1087. 

55. Intestate’s Hst. Act (1884), 47 
& 48" Niet. ce (17 § ; In re Wood, 
[1896] 2 Ch. 596 (the undisposed-of 
residue of the proceeds of a sale of 
freeholds devised to executors on 
trust for sale is within the provision 
of the act). 

56. Md.—Matthews v. Ward, 10 
Gill & J. 443. 

Mo.—Union Trust Co. v.|\Glover, 101 
Mo. A. 725, 74 SW 436. 


B. Equitable Estates. In England it was 
laid down in an early case that equitable estates 
would not escheat,*® and this decision was followed 
by later cases as to purely equitable titles in both 
England #9 and Canada,°*° although it was held that 
the escheat of a legal title would carry with it equi- 
table rights and interests incident thereto.°? 
general doctrine has been criticised by eminent Eng- 
lish authority,®? and in any event does not apply 
to leaseholds ** or chattels;°* and equitable estates 


IV. TO WHOM PROPERTY ESCHEATS 


A. In England. Escheat in England as 
an incident of feudal tenure was always to the lord 
of the fee,®2 which would be to the king only where 
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by statute.®> 


The 


[§ 7] 


In the absence 


N. Y.—Jobnston vy. Spicer, 107 N. 
Y. 185, 138 NE 7538; Seitz v. Messer- 
schmidtt, 117 App. Div. 401, 102 NYS 
732 [aff 188 N. Y. 587 mem, 81 NE 
1175 mem]. 

N. C.—Gilmour vy. Kay, 3 N. C. 108. 
. 2 amie v. Galbraith, 41 S. C. 

Va.—Hubbard v. Goodwin, 3 Leigh 
(30 Va.) 492; Day v. Murdoch, 1 
Munf. (15 Va.) 460. 

[a] English doctrine disapproved. 
—‘‘The case of Burgess v. Wheate, 1 
W. Bil. 161, has been cited. Of this 
case, I think, it may be truly said 
that it is of very doubtful authority. 
It was decided by Lord Northington 
and Sir Thomas Clarke against Lord 
Mansfield; decided, as Lord Thurlow 
says, Middleton y. Spicer, 1 Bro. Ch. 
201, 204, 28 Reprint 1083, 8 ERC 161, 
‘upon divided opinions, and opinions, 
which continue to be divided, of very 
learned men.’ And when we find 
Lord Thurlow himself pronouncing, 
that it was decided ‘upon the scanty 
ground of the defect of a tenant,’ and 
declaring an executor trustee of per- 
sonalty for'the crown for want of 
next of kin, we cannot err very far in 
placing him on the side of Lord Mans- 
field in this matter. If we do so, the 
scales are balanced, and the opinions 
of other learned men will make that 
of Lord. Mansfield decidedly propon- 
derate. See 2 Kent’s Comm. 54, cit- 
ing Sugden’s Gilbert on uses 86, 404. 
That learned judge there delivers it 
as received doctrine, that the crown 
takes the trust of an alien. There, 
eertainly, can be nothing more un- 
reasonable, { think, than this decision 
of Burgess v. Wheate, if we 
consider it in any other light 
than aS a mere question of tenure. 
That the trustee should be permitted, 
upon the death of the _ beneficial 
owner without heirs, to hold the es- 
tate to his own use, is utterly at 
variance, not only with the principles 
of equity, which consider him as a 
mere machine, an instrument, a con- 
duit; which declare that trusts and 
legal estates shall be governed by 
the same rules, and that the trust 
shall descend and pass as the legal 
estate would descend and pass; but, 
it seems to me, at variance with the 
natural justice of the case. It is 
right and proper, that when the 
owner of property dies without giv- 
ing it away, and without leaving any 
object having natural claims to his 
bounty, such as heirs or next of kin, 
his property should go to the com- 
munity of which he is a member. 
But, in truth, Burgess v. Wheate was 
decided on the ground of tenure. It 


i [§§ 3-7 
in England have now been made subject to escheat 
In this country the English doctrine 
has never been recognized, the cases holding uni- 
formly that equitable as well as legal estates aré 
subject to escheat.>® 

[§ 5] ©. Remainders. | 
cheat as well as an estate in possession.>? A vested 
remainder may escheat subject to the interest of the 
life tenant before the termination of the life es- 
tate,°> in the absence of statute to the contrary.°® 


A contingent remainder may escheat. on the death 
of the life tenant,®°° but not before that event.*t 


A remainder may es- 


ciled in another country goes, not to the government 
of his domicile, but to the crown as bona vacantia.® 
B. In United States. 
there are no feudal ‘enures, and property escheats 
directly to the state as the sovereign power within 
whose jurisdiction it is situated,®* even though the 
escheated land may have been patented by the gen- 


In this country 


was a question of escheat for want 
of heirs, not of right in the crown 
because of alienage. And it was de- 
cided that there could be no escheat 
upon the death of the cestui que trust 
without heirs, because the trustee 
was in existence to do the services. 
It is to me very obvious that this 
principle has no application to the 
case of an alien. That is not 
(though it is often inaccurately so 
spoken of) a case of escheat.” Hub- 
bard v. Goodwin, 3 Leigh (30 Va.) 
492, 560. 

{b] In Pennsylvania the statute 
expressly provides that equitable es- 
tates shall escheat. In re Linton, 198 
Pa. 438, 48 A 298; Com. v. Naile, 88 
Pa. 429; Olmsted’s App. 86 Pa. 284. 

57. Peo. v. Conklin, 2 Hill (N. Y.) 
67; Grantham y. Jinnette, (N. C.) 
98 SE 724; Com. v. Naile, 88 Pa. 429. 

58. People v. Conklim, 2 Hill (N. 
Y.) 67; 3 Washburn Real Prop. (6th 
ed) p 64. 

&9. Com. v. Naile, 88 Pa. 429. 

60. Grantham vy. Jinnette, (N. C.) 
98 SE 724. 

61. McGillis v. McGillis, 154 N. Y. 
532, 49 NE 145. 

62. <Atty.-Gen. v. Mercer, 8 App. 
Cas. 767; Burgess v. Wheate, 1 Eden 
177, 28 Reprint 652, 1 W. Bl. 123, 96 
Reprint_.67, 10 ERC 614, 4 Kent 
Comm. pp 424, 426. 

63. _Doe v. Redfern, 12 East 96, 
104 Reprint 39; 3 Blackstone Comm. 
p 258. See State v. Boston, etec., R. 
Co., 25 Vt. 4338, 439 (“The grantee be- 
ing incapable of taking the estate, it 
was held to vest in the king, abso- 
ee) at the death of the first gran- 
ee’’). 

64 Atty.-Gen. v. Mercer, 8 App. 
Cas. 767;*In re Barnett, [1902] 1 Ch. 
847,.3 BRC 198; Dyke v. Walford, 5 
Moore P. C. 434, 138 Reprint 557; In 
re Cairns, 7 Newfoundl. 197; In’ re 
Cairns, 7 Newfound]. 189; In re 
Cairns, 7 Newfoundl. 187. 

65.. In re Barnett, [1902] 1° Ch? 


66. U. S.—Hamilton v. Brown, 161 


U. S. 256, 16 SCt 585,40 L.-ed. 691; | 


American L. & T. Co. vy. Grand River 
Co., 159 Bed. 775. 

Cal.—In re Miner, 143 Cal. 194, 76 
P 968. 

Del.—Wilmington Monthly Meet- 
ing Orthodox Friends y. Ninth St. 
Coungk & 56425 ; 

Ga.—Beatty v. Benton, 73 Ga. 187 
[app dism 135 U. S. 244, 10 SCt 747, 
34 L. ed. 124]. 

Ida.—War Eagle Cons. Min. Co. v. 
Dickie, 14 Ida. 534, 94 P 1034; State 
v. Stevenson, 6 Ida. 367, 55 P 886. 

Ind.—State v. Meyer, 63 Ind. 33. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eral government,®*? unless the state has directed 
‘other disposition by statute;** and the state may 
intervene in probate proceedings in pursuit of the 
property.®® In some states the statutes provide that 
the escheat shall be to the county 7° or town 7! where 
the property is situated. In the absence of statute 
to the contrary, property in the hands of a city 
official becomes the property of the state on es- 
cheat, and not of the city.7? As a rule land held by 
grant from the general government in a territory 
escheats to the United States;7* and even where the 
territorial legislature has power tochange the 
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heirs.74 


-state.7 


[§ 8] ©. In Canada. 
cheats to the province in which it is situated and 
not to the Dominion,’® unless the right of escheat 
has been reserved to the Dominion.7* 


[21C.J.] 853 


course of escheat from the United States to the ter- 
ritory, a law enacted to that effect does not operate 
to divest the United States of title to property of 
one who had previously died intestate without 
If, however, the territory has been admit- 
ted as a state prior to an escheat, the property 
goes, not to the general government, but to the 


In Canada property es- 


V. WAIVER, ESTOPPEL, AND REMOVAL OF DISABILITY 


[§ 9] 
lord of the fee.78 


state was not a party thereto.+ 


Under the feudal system of tenures the 
right to enforce an escheat might be waived by the 
It has been held that the state 
does not waive its right to insist on an escheat, nor 
estop itself from afterward claiming lands as es- 
cheated, by causing them to be assessed to an occu- 
pant and selling them for nonpayment of the tax,’® 
but there is authority to the contrary.8° The state 
is not precluded from instituting proceedings be- 
cause of a judgment in former proceedings between 
the alleged heirs and the administrator, where the 
The state may re- 


lease its claim of escheat,5? and it cannot interfere, 
by way of escheat proceedings, with a title which 
it has previously given.*? 
be removed by, statute;** but a general statute re- 
moving the disability of alienage to prevent es- 
cheats for want of heirs is not retrospective, and 
does not apply to lands which had escheated at the 
time of its enactment;*° and an act removing the 
disability of a particular person to prevent an es- 
cheat does not waive the rights of the state as 
against any other claimants.%¢ 


Disability to inherit may 


VI. PROCEEDINGS TO ENFORCE 


[§ 10] A. Necessity. 


Ky.—Louisville Ins. Co. vy. Com. 
147 Ky. 72, 1483 SW 1044; Com. v. 
Chicago, etc., R. Co., 124 Ky. 497, 99 
SW 596, 30 KyL 673; Com. v. Wiscon- 
sin Chair Co., 119 Ky. 500, 84 SW 
535, 27 KyL 170; Com. v. Blanton, 2 
B. Mon. 393. 

La.—Cordill v. Quaker Realty Co., 
130 La. 933, 58 S 819. 

Md.—Matthews v. Ward, 10 Gill & 
J. 443. 

Mich.—Hopkins v. Crossley, 138 
Mach: 561; 101 NW 822; Crane! Vv. 
Reeder, 21 Mich. 24, 4 AmR 430. 
'Miss.—Brown v. Alexander, 118 
Miss. 848, 79 S 842. 

Nebr.—State v. Reeder, 5 Nebr. 
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N. Y.—Johnston v. Spicer, 107 N. 
Y. 185, 13 NE 753; Maynard v. May- 
nard, 36 Hun 227; Peo. v. Maltbie, 102 
Misc. 575, 169 NYS 339; Criswell v. 
Noble, 61 Misc. 483, 113 NYS 954; 
Smith v. Doe, 111 NYS 525; Larreau 
v. Davignon, Sheld 128, 5 AbbPrNS 
367. 

Or.—State v. Portland First Nat. 
Bank, 61 Or. 551, 123 P 712, AnnCas 
1914B 153; State v. Simmons, 46 Or. 
159, 79 P 498; State v. O’Day, 41 Or. 
495, 69 P 542; Young v. State, 36 
Or..417,, 59> PB 812, 60 P Tl, 47 LRA 
548. ; 
Pa.—Wallace v. Harmstad, 44 Pa. 
492. 

Tenn.—State v. Goldberg, 113 Tenn. 
298, 86 SW 717; Hinkle v. Shadden, 
2 Swan 46. 

Tex.—Hughes v. State, 41 Tex. 10; 
State v. Black, 21 Tex. Civ. A. 242, 
51 SW 555. 

[a] Reason for rule.—‘‘The reason 
is now probably that as no one of the 
public could rightfully claim it or 
enter upon it to the exclusion of 
others, and as it ought not to be 
suffered to lie barren, the govern- 
ment in behalf of all, has a better 
right to it than any one, although 
the right is also likened to and is by 
many supposed to rest upon the doc- 
trines of the feud as they existed at 
the common law. The title to all 
lands within the State was formerly 
in the State, which had the right to 
declare upon what conditions it might 
be held, or transmitted. This is pe- 
culiarly so as to corporations hold- 
ing land within the state.” Com. v. 


In many jurisdictions 
property the title to which fails for defect of heirs 


Chicago, etc., R. Co., 124 Ky. 497, 505, 
99 SW 596, 30 KyL 678. 

{[b] Deposits in national banks 
escheat to the state wherein they 
are located. In re Escheats of De- 
posits, 25 Pa. Dist. 235. 

[c] Money deposited in a federal 
court, if subject to escheat, belongs 
to the state, and not to the federal 
government as parens patrie, Amer- 
ican L. & T. Co., v. Grand Rivers Co., 
159 Fed. 775. 

67. Etheridge v. Doe, 18 Ala. 565; 
Crane v. Reeder, 21 Mich. 24, 4 AmR 
430. 

See infra § 36. 

69. See infra § 15. 

Proceedings in name of state see 
oot or: a 

70. Christianson v. King County, 
239 U.S. 356) 36°SCt ‘95 [aff 203 Hed 
894, 122 CCA 188 (aff 196 Fed. 791)]; 
Pacific Bank v. Hannah, 90 Fed. 72, 
32 CCA 522 (both cases involving 
Washington statutes); Meadowcroft 
v. Winnebago County, 181 Ill. 504, 54 
NE 949; Beavan v. Went, 155 Ill. 
592, 41 NE 91; 31 LRA 85; Wallahan 
v. Ingersoll, 117 Ill. 123, 7 NE 519. 

71. Haigh v. Haigh, 9 R. 1. 26. 

72, Peo. v. Maltbie, 102 Misc. 575, 
169 NYS 339 [aff 184 App. Div. 7438, 
172 NYS 483]. 

73. Church of Jesus Christ v. U. 
Sel SGmUn Se ds 1OMSC tl (0 orso 4m laneds 
481 [5 Utah 361, 15 P 473] (by act 
of congress); U. S. v. Fish, 5 Alaska 
31; Williams v. Wilson, Mart. & Y. 


(Tenn.) 248. 
74. U. S. v. Fish, 5 Alaska 31. 
75. Etheridge v. Doe, 18 Ala. 565. 


See Crane v. Reeder, 21 Mich. 24, 4 
AmR 430 (escheat to state, as Suc- 
cessor of territory, under state con- 
stitution, ratified by congress). 

76. Atty.-Gen: v. Mercer, 8 App. 
Cas. 707, 8 CanAppCas 586 [rev 5 
Can. S. C. 538]; Atty.-Gen. v. O’Reil- 
ly, 6.Ont. A. 576; Atty.-Gen: v- Atty.- 
Gen, 2 Que. Ui) 236, 23%. 

“The right to regulate the trans- 
mission of property by inheritance 
falls within the powers of the legis- 
latures of the several Provinces, as 
affeeting rights of property and civil 
rights. . Escheats seem to come 
within the class of revenues which 
are derived from the exercise of the 
powers specially conferred on the 


or devisees escheats immediately on the death of 
the owner, and no inquest of office or other judicial 


Provincial Legislatures. If these 
legislatures have the power to en- 
large or curtail the extent of this 
right by extending or restricting the. 
range of parties to whom the estate 
of deceased persons may be trans- 
mitted, or if they can abolish it al- 
together, then the existence of this 
right to escheats is subject to the 
authority of the Provincial Legisla- 
tures.” : . The Court is unanimous 
in saying that the Dominion govern- 
ment has no claim to the estate in dis- 
pute.” Atty.-Gen. v. Atty.-Gen., supra. 

77. Trusts & Guarantee Co. y. 
Rex, 54 Can. S. C. 107, 32 DomLR 469 
[1917] 1 WestWkly 358 [aff 26 Dom 
LR 129, 15 Can. Exch. 4031. ES 

78. Kelly v. Greenfield, 2 Harr. & 
M. (Md.) 121 (the right was waived 
by the acceptance of rents). 

79. Crane vy. Reeder, 25 Mich. 303. 

80. Whipple y. Louisville School 
Bda., 7 KyL 367,13 Ky. Op. 785; Pu- 
yout v. Gehrke, 143 La. 315) 78" S 
ke 

81. McClellan v. Carland, 217 U. 
S. 268 mem, 30 SCt 501 mem, 54 L. 
ed. 1213 mem. 

82. See infra § 42. 

838. Com. v. André, 3 Pick. (Mass.) 
224 (a conveyance for a valuable con- 
sideration to an alien, his heirs and 
assigns, with warranty, by the com- 
monwealth, estops it from setting up 
such alienage as a- ground of 
escheat);. Jackson v. Colver, 1 Wend. 
(N. Y.) 488; Com. v. New York, etce., 
Ree Coy, 1327 -Pak, bu), AO ARIZ Se eT boa 
634 [overr Com. v. New York, cce., 
R. Co., 114 Pa. 340, 7 A 756] (the pen- 
alty of escheat is removed as to land 
in the possession of owners having 
the right to hold the same, although 
the act imposing it is not repealed in 
terms, where, before any inquisition 
is taken, the land is conveyed to 
such owners, and a statute declares 
that it shall be held by them “inde- 
feasibly as to any right of escheat’’). 

84. Christopher v. Mungen, 61 Fla. 
534, bd. S) 273. 

85. McCormack v. Coddington, 184 
NIDY. 4675 “Tt NEY 9179." Ten VAnNOe 
Cas 298 [rev 109 App. Div. 741, 96 
NYS 571]; Stewart v. Russell, 91 
App. Div. 310, 86 NYS 625. 

86. Mobile Cong. Church v. Mor- 
ris, 8 Ala. 182. 


<= 
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Spore 3 
proceeding is necessary.** 


cedent left heirs.®® 


vesting of the state’s title. 


complish that end.®* 


87. Alaska—U. S. v. Fish, 5 
Alaska 31. 

Ida.—State vy. 6 Ida. 
367, 55 P 886. 

Md.—Guyer y. Smith, 22 Md. 239, 
84 AmD 650. 

Mich.—Crane v. Reeder, 21 Mich. 
24, 4 AmR 430. 

Nebr.—Stateé v. 5 Nebr. 
203. 
N. H.—Montgomery v. Dorion, 7 N. 
H. 475. 

N. J.—Colgan v. McKeon, 24 N. J. 
L. 566; Den v. O’Hanlon, 21 N. J. L. 
HsieLatt (20 INs Jie dave lL). 

N. Y.—Croner’v. Cowdrey, 139 N. 
Y. 471, 34 NE 1061, 36 AmSR 716 
[rev 19 NYS 908]; McCaughal v. 
Ryan, 27 Barb. 3768. 

Tenn.—Puckett v. State, 1 Sneed 
355; Hinkle v. Shadden, 2 Swan 46. 

Va.—Sands v. Lynham, 27 Gratt. 
(68 Va.) 291, 21 AmR 348. 

[a] Where the owner is a tenant 
in capite no inquest of office is neces- 
hia -Gen. v. O’Reilly, 6 Ont. 


Stevenson, 


Reeder, 


fb] “Interstate illegitimates.—In 
Tennessee, prior to Acts (1885) ec 34, 
estate of interstate illegitimates, 
leaving no heirs capable of inheriting 
under the existing law, stood imme- 
diately escheated without office 
found. McCamey v. Cummings, 130 
Tenn. 494, 172 SW 311. 

When title vests see infra § 33. 

88. Cal.—In re Miner, 143 Cal. 194, 
76 P 968; Matthews v. Savings Union 
Bank, etc., Co., (A.) 184 P 418. 


Ill.—Wallahan vy. Ingersoll, 117 Ill. } 


123, 7. NE 519. 
N. D.—Delaney v. State, 174 NW 
290. 


Or.—State v. Portland First Nat. 
Bank, 61 Or. 551, 123 P 712, AnnCas 
1914B 158. 

Pa.—Crawford v. Com., 1 Watts 
480. 

Philippine—In re Lao Sayco, 21 
Philippine 445. 

Ss. C.—In re Malone, 21 S. C, 435. 

Ss. D.—In re McClellan, 27 S.D..109, 
129 NW 1037, AnnCas1918C 1029. 

[a] Probate order insufficient.— 
An order of the probate court recit- 
ing that the affairs of an estate have 
been finally settled and that there are 
no heirs or other claimants, and or- 


‘dering that the country treasurer pay 


into the state treasury all moneys 
and effects belonging to the estate, 
does not vest in the state the title to 
the fund as on a decree in a statu- 
tory action to escheat the same. In 
re Miner, 143 Cal. 194, 76 P 968. 

[b] In Kentucky (1) Whether a 
demand of an escheat of property by 
the state is based on the ground of 
alienage, defect of heirs, failure of 
kindred, or on the ground that it is 
held by a corporation in contraven- 
tion of law, there must be a judgment 
declaring the escheat before the state 
may rightfully take possession there- 
of, | Com. iv. Thomas; .1404 Key...) 8:95 
131 SW 797; Louisville School Bd. vy. 
King, 127. Ky. 824, 107 SW 247, 32 


In some jurisdictions a 
proceeding is either required by statute §§ or is held 
to be necessary because of a presumption that de- 
However, where the escheat is 
claimed on the ground of a defeasible title in the 
adverse claimant, there must be a judicial proceed- 
ing,’? or other notorious act equivalent thereto ;°* 
and some form of proceeding is necessary where 
there is an adverse claimant in possession,®? al- 
though the proceeding may not be essential to the 
Real estate held by 
a corporation in excess of its needs for a longer 
period than that prescribed by statute does not 
ipso facto escheat, but an action is necessary to ac- 
If the possession is vacant at 
the time of decedent’s death, no inquest is neces- 


ESCHEAT 


of office.? 


KyL 687, 15 LRANS 379. (2) For- 
merly no judicial proceedings were 
necessary. Com. v. Thomas, supra; 
White v. White, 2: Mete. 185; Fry v. 
Smith, 2 Dana 38; Stevenson y. Dun- 
lap, 7 T. B. Mon. 134. 

89. Wilbur v. Tobey, 16 Pick. 
(Mass.) 177; Jackson v. Adams, 7 
Wend (N. Y.) 367; Larreau v. Davig- 
non, Sheld. 128, 5 AbbPrNS 367. 

[a] Reason for rule.—‘‘Where a 
citizen holds land liable to escheat, 
and dies, the land does not, as in the 
case of an alien, vest immediately 
upon his déath in the State; for, be- 
ing competent to transmit the land 
by descent, if his heirs enter upon 
it, their possession is, like his, law- 
ful until the State, by judicial pro- 
ceedings, establishes the escheat.” 
Larreau v. Davignon, Sheld. 128, 130, 
5 AbbPrNS. 367. 

Presumption of heirs see infra § 25. 

90. U. S.—Governeur v. Robert- 
son, 11 Wheat. 332, 6 L. ed. 488; Fair- 
re v. Hunter, 7 Cranch 603, 3 L. ed. 
453. 

Ala.—Etheridge v. Doe, 18 Ala. 565; 
Smith v. Zaner, 4 Ala. 99. 

Cal.—Peo. v. Folsom, 5 Cal. 373. 

Ind.—Reid v. State, 74 Ind. 252. 

Ky.—Whipple v. Louisville School 
Ba., 7 KyL 366, 138 Ky. Op. 785. 

Md.—McCreery v. Allender, 4 Harr. 
& M. 409. 

Mass.—Sheaffe v. O’Neil, 1 Mass. 

56. 

N. Y.—Maynard vy. Maynard, 36 
Hun 227. 

N. C.—Marshall vy. Lovelass, 1 N. 
Cres2b: 

Tenn.—Williams v.. Wilson, Mart. 
& Y. 248. : 

Can.—Price v. Mercier, 18 Can. S. 
C. 303. 

91. Guyer v. Smith, 22 Md. 239, 85 
AmD 650 (holding that the issuance 
of an escheat patent by the commis- 
sioner of the land office has the same 
effect for this bunpese as an inquest 
of office), 

92.7 0. 3.—Manuel v. Wulff, 152 U. 
S. 505, 14 SCt 651, 38 L. ed. 532. See 
Craig v. Radford, 3 Wheat. 594, 4 L. 
ed. 467; Fairfax v. Hunter, 7 Cranch 
604, 3 L. ed. 453. 

Ala.—Smith v. Zaner, 4 Ala. 99. 

Md.—McCreery v. Allender, 4 Harr. 
& M. 409; Buchanan y. Deshon, 1 
Harr. & G. 280. 

Mass.—Scanlan v. Wright, 13 Pick. 
523, 25 AmD 344; Com. v. André, 3 
pk 224; Sheaffe v. O'Neil, 1 Mass. 

Mont.—Quigley vy. Birdseye, 11 
Mont. 439, 28 P 741 [dist Tibbitts v. 
Ah Tong, 4 Mont. 536, 2 P 759, and 
Wulf v.., Manuel, 9 Mont. °276; 279, 
280 (rev on other grounds, 152 U. S. 
605, 14 SCt 651,138.) edi532) 7. 

N. H.—Montgomery vy. Dorion, 7 N. 
Hy 4753 

N. Y.—Wadsworth v. Wadsworth, 
12 N. Y. 376; Maynard v. Maynard, 36 
Hun 227; Peo. vy. Conklin, 2 Hill 67. 
Bradstreet v. Oneida County, 13 
Wend. 546. 


sary,®> unless the statute requires’ it.°® 
constitution provides that the legislature shall pre- 
seribe a method for ascertaining and enforcing es- 
cheats, no escheat can be enforced until such pro- 
cedure is provided.%? 
under the colonization laws, the lands immediately 
revert to the government without inquest of office.®* 
[§ 11] B. Nature and Form. Under the Eng- 
lish common law the lord recovered his possession 
of the escheated property by means of a writ of 
escheat,®® and under the proprietary government in 
Maryland the proprietor could complete his title 
only by entry or writ of escheat.t 
to enforce an escheat is in the nature of an inquest 
The procedure is now generally regu- 
lated by statute,® 
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Where @ 


On an abandonment of lands 


The proceeding 


and when so regulated the es- 


Tenn.—Williams vy. Wilson, Mart. 
& Y. 248. 

Va.—Sands v. Lynham, 27 Gratt 
(68 Va.) 291, 21 AmR 348; Com. v. 
Hite, 6 Leigh (33 Va.) 588, 29 AmD 
226; Marshall v. Conrad, 5 Call 8 
Va.) 364. 

Ont.—Doe v. Ramsay, 9 U. C. Q. 
a Doe v. Clement, 9 U. C. Q. ES 

93. See infra § 33. 

94. Louisville Ins. Co. v. Com., 147 
Ky. 72, 1438 SW 1044; Louisville 
School Bd. v. King, 127 Ky. 824, 107 
cade 247, 32 KyL 687, 15 LRANS 

95. Sands vy. Lynham, 27 Gratt- 
(68 Va.) 291,°-21 AmR °348:' Com?’ v. 


Hite, 6 Leigh (33 Va.) 588, 29 AmD > 


226. 

96. Louisville School Bd. v. King, 
127 Ky. 824, 107 SW 247, 32 KyL 687, 
15 LRANS 379. 

97. Jones v. McMasters, 20 How. 
(U. S.) 8, 15 L. ed. 805; Wiederanders 
v. State, 64 Tex. 133, Hancock v. Mc- 
Kinney, 7 Tex. 384. 

98. Horton v. Brown, 2 Tex. 78; 
Holliman y. Peebles, 1 Tex. 673. 

99. Black L. D.; Fitzherbert Nat. 
Brev. 143. 

1. Kelly v. Greenfield, 2 Harr. & 
M. (Md.) 121. 

2. U. S.—Atlantic, ete, R. Co., v-. 
Mingus, 165 U. S. 418, 17 SCt 348, 41 
L. ed. 770. 

Tll.—Wallahan y. Ingersoll, 417 Til. 
123, 7 NE 519. 

N. Y.—Avery v. Everett, 110 N. Y- 
oui 18 NE 148, 6 AmSR 368, 1 LRA 
a n. 

Porto Rico.—Compania Azucarera 
de Carolina v. Registrar of Property, 
19 Ports Rico 143. 

Eng.—3 Blackstone Comm. p 258. 

“Where the grant is a public one 

. the remedy of the Government 
is by an inquest of office or office 
found, a judicial proceeding but little 
used in this country, or by a legisla- 
tive act directing the possession and 
appropriation of the land.” Atlantic, 
ete., R. Co. v. Mingus, supra. 

3. See statutory provisions. See 
also Christianson v. King County, 203 
Fed. 894, 122 CCA 188 [aff 239 U. S. 
356, 36 SCt 114, 60 L. ed. 327]; Peo. 
v. Hibernia Sav., ete., Soc., 72 Cal. 21, 
13 P 48; Wallahan v. Ingersoll, 117 
Tll. 128, 7 NE 519; State v. Meyer, 63 
Ind. 33; Wilbur v. Tobey, 16 Pick. 
(Mass.) 117; O’Hanlin vy, Den, 20 N. J- 
L. 31 [aff 21 N. J, 582]; Johnston v. 
Spicer, 107 N.Y. 185, 13 NE 753; Mc- 
Caughal vy. Ryan, 27 Barb. (N. ‘Yep 
376; State v. O’Day, 41 Or. 495, 69 P 
542;, Com. v. Compton, 137 Pa. 138; 
20 A 417; Crawford v. Com., 1 Watts 
(Pa.) 480; Bousquet’s Hst., 28 Pa. Co. 
32; In re Percival, 108 S. C. 39, 93 SH 
243; In re Malone, 21 S. C. 435; Me- 
Caw v. .Galbraith, ‘41° S,' Cy Li (743 
Wightman v. Laborde, 28 S. C. L. 525; 
Wiederanders v. ‘State, 64 Tex. 133; 
Hughes v. State, 41 Tex. 10. 

a proceeding at law see infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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8§ 11-16] 


cheat must be established in the manner prescribed,‘ 
and all the requirements of the statute substantially 
In the case of escheated bank 
deposits, the proceeding is quasi in rem.* After the 
state has established its right to the property, it 
may pursue any remedy to obtain possession of it, 
whether it is a remedy existing at common law or 


be complied with.® 


given by statute.’ 
[§ 12] ©. Jurisdiction. 


Laches. 


time.1% 


4 Hamilton y. Brown, 161 U. S. 
256, 16 SCt 585, 44 L. ed. 691; Dela- 
ney v. State (N. D.) 174 NW 290; 
Crawford v. Com., 1 Watts (Pa.) 480; 
Muir v. Thomson, 28 S. C. 499, 6 SE 


309. 
Hamilton v. Brown, 161 U. S. 
, 16 SCt 585, 40 L. ed. 691; Walla- 
v. Ingersoll, 117 Ill. 128, 7 NE 
519; In re, Lao Sayco, 21 Philippine 
445; Wiederanders v. State, 64 Tex. 133, 

6. State vy. Portland First Nat. 
Bank, 61 Or. 551, 123 P 712, AnnCas 
1914B 153. 

7. Crawford v. 1 Watts 
(Pa.) 480. 

Intervention in probate proceedings 
see infra § 15 

8. See statutory provisions. See 
also Christianson v. King County, 239 
DU; S; 356,;.36 SCt 114, 60 L. ed. 327 
[aff 203 Fed. 894, 122 CCA 188 (aff 
196 Fed. 791)]; Brooks v. McWach- 
ern, 73 Ga. 54; Delaney v. State, (N. 
D.) 174 NW 290; State v. Portland 
First Nat. Bank, 61 Or. 551, 123 P 
712, -Ann@asi914B 153;.. State v. 
ODay, 41. \Or., 495, 69, P..542; In. re 
Alton, 220 Pa. 258, 69 A 902; Com. v. 
Compton, 187 Pa. 138, 20 A 417; In re 
Sixpenny Sav. Fund Soce., 12 Pa. Dist. 
418, 28 *Pa. Co. 627, 14 LRANS 991; 
Murray’s .Hst., 13 WkKlyNC (Pa.) 552; 
Hughes y. State, 41 Tex. 10. 

9. Franklin County v. Blake, 247 
Tll. 500, 93 NE 295; State v. McDon- 
lds ib .-Or: 2419), 103 512; 104 P 
967, 106 P 444. 

Atty.-Gen. v. O’Reilly, 6 Ont. 


Com., 


638, 105 SW 858, 14 LRANS 991, 14 
AnnCas 953. 

12. West v. Pennsylvania L. Ins. 
Co., 64 Pa. 195; West’s App., 64 Pa. 
186; Naile v. Olmsted, 4 WklyNC 
(Pa.) 558. 

Administration of decedent’s estate 
see infra § 15. 

13. State v. Miller, 149 Cal. 208, 85 
P 609; Peo. v. Roach, 76 Cal. 294, 
18 P 407; State v. Smith, 70 Cal. 153, 
12 P 121; State v. Hllis, (Kan.) 79 P 
1066; In re Pomeroy, 33 Mont. 69, 81 
P 629. : 

[a] “he reason given for this 
ruling is that there may be nonresi- 
-dent alien heirs, in whom the title 
would vest, subject to forfeiture or 
‘escheat upon failure to appear and 
-claim within the five years, and that, 
in that event, until that time had 
elapsed, the state can have no title 
or right to a judgment declaring an 
escheat.” State v. Miller, 149 Cal. 
208, 210, 85 P 609. 


The question of juris- 
diction is usually regulated by the statutes provid- 
ing for the enforcement of escheats.8 In some juris- 
dictions statutory proceedings for escheat should 
be prosecuted at law;° in other jurisdictions pro- 
ceedings in chancery are allowed,’® especially where 
there are other grounds of equitable jurisdiction.1? 
[§ 13] D. Conditions Precedent. 
to escheat a fund in the hands of a trustee cannot 
be maintained until the trustee’s account has been » 
settled and the condition of the fund ascertained.!? 
[§ 14] EH. Time to Institute; Limitations and 
Where the statutes allow a certain period 
for persons claiming as heirs to appear and assert 
their title, the state cannot maintain proceedings to 
enforce an escheat until the expiration of that 
As the assertion of the state’s right to an 


ESCHEAT 


ings,14 


estate.1§ 
[§ 15] 


ceedings, 


Proceedings 


[§ 16] 


[b] The special limitation for fil- 
ing claims is exclusive.—In re Pom- 
eroy, 33 Mont. 69, 81 P 629. 

14. German Ins. Co. v. Com., 141 
Ky. 606, 133 SW 793; Crane v. Reeder, 
21 Mich. 24, 4 AmR 430; Holmes v. 
Pattison, 25 Pa. 484; Ellis v. State, 
3 Tex. Civ. A. 170, 21 SW 66, 24 SW 
660. But see Tuthill v. Rogers, 6 Ir. 
Kq. 429. 

15. Louisville Banking Co. v. 
Com., 142 Ky. 690, 184 SW 1142; Ham- 
lin v. Peo., 155 App. Div. 680, 140 NYS 
643; Lowenfeld vy. Ditchett, 114 App. 
Div. 56, 99 NYS 724; Stappenbeck v. 
Mather, 73 Misc. 434, 133 NYS 482; 
In re Bousquet, 206 Pa. 534, 56 A 60; 
Com. v. Naile, 88 Pa. 429; Com. v. 
Dollar Sav. Bank, 44 Pa. Co. 563. 

16. Hamlin v. Peo., 155 App. Div. 
680, 140 NYS 6438. 

[a] The reason for this rule lies 
in the presumption that decedent was 
survived by heirs who could take, and 
that he was capable of passing his 
estate by inheritance. Hamlin v. 
Peo., 155 App. Div. 680, 140 NYS 643. 

[b] Office found is necessary be- 
fore the statute will commence to 
run. Hamlin v. Peo., 155 App. Div. 
680, 140 NYS 643. 

17. Hamilton v. Brown, 161 U. S. 
256, 16 SCt 585, 40 L. ed. 691; Hamlin 
v. Peo., 155 App. Div. 680,140 NYS 643. 

[a] Reason for rule.—Upon the 
death of an alien, at common law the 
complete title passed to the state, 
without any proceedings of any kind; 
a deceased alien had no power to 
transfer his estate by inheritance. 
Hamilton v. Brown, 161 U. S. 256, 16 
SCt 585, 40 L. ed. 691; Hamlin v. Peo., 
155 App. Div. 680, 140 NYS 643. See 
Aliens § 26. 

18. Com. v. Naile, 88 Pa. 429. 

19. State v. Simmons, 46 Or. 159, 
79 P 498; State v. O’Day, 41 Or. 495, 
69 P 542; Com. v. Palmer, 6 WklyNC 
(Pa.) 486; Com. v. Weart, 6 WklyNC 
(Pa.) 287; In re McClellan, 27S. D. 
109,° 129 Nw. 1087, AnnCasi1913C 
1029; State v. Black, 21 Tex. Civ. A. 
242, bl SiWs 505. 

[a] Judgment against an admin- 
istrator is improper before settle- 
ment of the estate. State v. Sim- 
mons, 46 Or. 159, 79 P 498. 

Effect of escheat after order for 
distribution see infra § 32. 

20. State v. O’Day, 41 Or. 495, 69 
P 542; Com. v. Palmer, 6 WklyNC 
(Pa.) 486; Com. v. Weart, 6 WklyNC 
(Pa.) 287 (the last two cases holding 
that where an administrator is ap- 
pointed before inquisition, the state 
must assert its title by citing the ad- 
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escheat is an act of sovereignty, laches or general 
statutes of limitations will not ordinarily bar a re- 
covery;** but in some states there are statutes of 
limitations which are applicable to escheat proceed- 
The happening of the escheat is not suffi- 
cient to start the limitations prescribed for bring- 
ing an action by the state,!® although it seems that 
a different rule would obtain in the case of an alien 
at common law.!* 
tate in remainder, the statute begins to run, in some 
states, only from the expiration of the particular 


In proceedings to escheat an es- 


F. Pendency of Administration Pro- 
Escheat proceedings for defect of heirs 
cannot be prosecuted pending an administration of 
the estate;® the state’s proper course is to inter- 
vene in the probate proceedings.?° 
appointed for escheated realty and the rents and 
profits thereof is not entitled to the custody of the 
personal estate of decedent.?? 

G. Who May Institute. 
ceedings must be instituted by and in the name of 
the state,** acting through its attorney-general 2% or 
district or prosecuting attorney,?* or an escheator,?® 
or other public officer or body authorized to main- 


And a receiver 


Escheat. pro- 


ministrator to, file an account in the 
orphans’ court); In re McClellan, 31 
S. D. 641, 141 NW 965; In re McClel- 
lan, 27 S. D. 109, 129 NW 1037, Ann 
Cas1913C 1029. 

[a] The state may appear in pro- 
bate court, the same as a natural 
person, to determine questions of 
heirship, when in pursuit of escheat- 
ed property. State v. O’Day, 41 Or. 
495; In re McClellan, 31 S. D. 641, 
141 NW 965; In re McClellan, 27 S. 


beptheke 129 NW 1037, AnnCas1913C 
[b] The state may contest a. will, 


alleging fraud, for the purpose of re- 
covering under escheat proceedings. 
State v. Lancaster, 119 Tenn. 638, 105 
SW 858, 14 LRANS 991, 14 AnnCas 


953: 

ai... Terr..v. Forrest, 4 Ariz..49) 25 
P 527. 

22. Ill.—Wallahan vy. Ingersoll, 117 


DI 123, TINE 519. 

Ind.—State v. Meyer, 63 Ind. 33. 

Ky.—-Chesapeake, etc, R. Co. v. 
Rosskamp, 179 Ky. 175, 200 SW 496; 
Com. v. Louisville Property Co., 128 
Ky. 790, 109 SW 1183, 33 Kyl 225. 

Mich.—Hopkins v. Crossley, 132 
Mich. 561, 101 NW 822. 

N. Y.—Johnston y. Spicer, 107 N. Y. 
185, 13 NE 753. 

Tenn.—Puckett v. State, 1 Sneed 

fe 


Spe 

Escheat to state see supra § 

23. Cal.—Peo. v. Roach, 76 Cal. 
294, 18 P 407; Peo. v. Hibernia Sav., 
Ste, SOG, 12 Cale 2a. 13 py Aag 

Ida.—State v. Stevenson, 6 Ida. 367, 
55 P 886. 

Ill.—Wallahan y. Ingersoll, 117 Tl. 
1235-7 INE 519% 

Ind.—State v. Meyer, 63 Ind. 33; 
Fuhrer v. State, 55 Ind. 150: 

N. Y.—Croner v. Cowdrey, 139) N. 
Y. 471, 34 NE 1061, 36 AmSR 716; 
Johnston v. Spicer, 107 N. Y. 185, 13 
NEY 7533. Smith, v. eDoesy Ti IN MS3525; 

Porto Rico.—Compania Azucarera 
de Carolina v. Registrar of Property, 
19 Porto Rico 143. 

Ont.—Atty.-Gen. vy. O’Reilly, 6 Ont. 
A. 576. 

[a] The attorney-general may em- 
ploy counsel to act in his place, and 
the counsel so employed will have 
the same power and authority as the 
attorney-general. Peo. v. Hibernia 
Savi wetG SOCuinUa Golo ool a towieren 

24. Wallahan v. Ingersoll, 117 Ill. 
123, 7 NE 519; Reid v. State, 74 Ind. 
252; State v. Meyer, 68 Ind. 33; 
Hughes v. State, 41 Tex. 10; State v. 
Black, 21 Tex, Civ, A. 242, 51 SW 555. 

25. Ga.—Gresham y. Rickenbach- 


—— ee 
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tain such proceedings.2® Even where escheated 
property is appropriated by statute to the use of 
schools, proceedings must still be brought in the 
name of the state.27 Where the state in escheat 
proceedings has acknowledged a certain person as 
heir and released its right to him, he cannot pro- 
ceed with the escheat in the name of the state for 
his own benefit against adverse claimants.?® 

[§ 17] H. Who May Contest. Any person in 
possession of the property in question,”® or claim- 
ing an interest therein adverse to that of the state,®? 
may appear and contest the proceedings. An ami- 
cus curiz cannot move to quash an inquisition, un- 
less he either has an interest himself or represents 
someone who has;*+ and in an action against a cor- 
poration in process of liquidation to escheat real 
estate, a stockholder setting up no defense that the 
corporaticn has not set up may not intervene and 
defend in his own behalf.*? 

[§ 18] I. Parties. A claimant in possession of 
property sought to be escheated is a necessary party 
defendant.** A proceeding to escheat property 
fraudulently conveyed is properly brought against 
the administrator in possession of the proceeds, and 
not against the purchasers of the property.** 

[§ 19] J. Citation and Appearance. Generally 
when property is taken under an escheat act, some 
form of notice to the owner is required to make the 
proceedings due process of law;*° and ordinarily the 


er, 28 Ga. 227; Smith v. Gentry, 16 | State v. Simmons, 46 Or. 159, 79 P 498. 
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statutes require that a notice or citation shall issue 
to all persons interested in the estate to appear and 
answer.®* Such statutes must be substantially com- 
piled with;*? notice is essential to the jurisdiction 
of the court;?® and the record of the proceeding 
must show that the notice required by statute was 
given.°® The judgment is not binding as to persons 
interested who are not brought into court by any 
sort of publication or other service of citation.4° A 
misnomer of the deceased owner of the estate in the 
notice is fatal to the validity of the judgment.*? A 
citation must issue before an order for the exami- 
nation of persons supposed to have property sub- 
ject to escheat, or for the production of their books 
and papers, can be made.** However, a mere tres- 
passer not having his abode on the land escheated ~ 
is not entitled to personal notice;**® and the validity 
of the proceedings is not affected as to any person 
appearing voluntarily without formal notice.** 

[§ 20] K. Pleading—1. Information. The in- 
formation must allege all the facts which are essen- 
tial to the acquisition of the state’s title.*° Thus, 
death intestate without heirs being prerequisite to 
escheat, must be alleged.*® A direct averment that 
there are no heirs~is sufficient as to resident heirs,** 
and as to nonresident aliens it is sufficient to aver 
that the statutory time for them to appear and claim 
has elapsed and that they have not appeared and 
claimed.*® Generally the information must negative 


Newman y. Crowls, 60 Fed. 220, 8 


Ga. 31. [a] A local school board may |CCA 577 (both construing Texas 
Ky.—Com. v. Louisville Property | escheat property where duly author-| statute). 


Co., 128 Ky. 790, 109 SW _ 1183, 33 Kyl | ized by statute. 


Louisville Banking 


Ill.—Wallahan y. Ingersoll, 117 Il. 


225; Com. v. Farmers’ Bank, 84 SW |Co..v. Com., 142 Ky. 690, 184 SW |123, 7 NE 529. 


432, 27 KyL 153; Com. v. Wisconsin | 1142; Com. v. Chicago, ete. R. Co., 


Ky.—Com. v. Thomas, 140 Ky. 789, 
131 SW 797. 


Chair Co., 119 Ky. 500, 84 SW 535, 
Oe ye 17,0. 

Miss.—Bolls v. Duncan, 1 Miss. 161. 

Pa.—In re Bousquet, 206 Pa. 534, 
56 A 60; In re Linton, 198 Pa. 438, 
48 A 298; Kelly’s Hst., 8 Pa. Dist. 635; 
Bryant’s Est., 4 Pa. Dist. 192; Jakey’s 
Est. 6 ae Dist. 750,15, Pa. Coy 835 
WklyNC 476; Escheat Cases, 39 Pa. 
Co. 241. 

S. C.—Gill v. Douglass, 18 S. Cc. L. 
387; Nettles v. Cummings, 30 S. C. 
Eq. 440. 

Va.—Sands v. Lynham, 27 Gratt. 
(68 Va.) 291, 21 AMR 348. 

Eng.—10 Vin. Abr. 158. 

[a] Necessity for administrator. 
—‘“If there be no heirs, distributees 
nor creditors of an estate, we know 
the same escheats, and then the 
escheator, is the person entitled to 
take the property into possession. 
Hence, if a person die without heirs 
or creditors, there is no need that a 
trustee, in the character of an ad- 
ministrator, should be appointed for 
the purpose of taking his estate into 
possession, inasmuch as the law has 
already appointed a trustee for that 
purpose, viz: the escheator.” Smith 
v. Gentry, 16 Ga. 31, 32. 

[b] Escheat of corporate property. 
—In the absence of statutory author- 
ity, an escheator cannot sue to es- 
cheat lands held by a corporation in 
excess of its needs. Com. v. Farm- 
ers’ Bank, 84 SW 732, 27 KyL 153; 
Com. v. Wisconsin Chair Comets: Ky. 
500, 84 SW 535, 27 KyL 170. 

[ec] Notice to quit.—The escheator 
may give a tenant notice to quit, be- 
fore filing bond, or before the final 
decree in escheat. Kephart v. Straub, 
21 Pa; Dist. 477. 

[d] Removal of escheator.—The 
power to appoint an escheator given 
by statute to the auditor general does 
not carry with it the power of re- 
moval. Kelly’s Est., 8 Pa. Dist. 635. 

26. Wallahan v. Ingersoll, 117 Jl. 
123, 7 NE 519; Louisville Banking Co. 
v. Com., 142 Ky. 690, 134 SW 1142; 


124 Ky. 497, 99 SW 596, 30 KyL 673. 

[b] A state treasurer represented 
by a member of the bar has no power 
to act for the state in an escheat 


proceeding. D’Aquin’s Succ., 9 La. 
Ann. 400, 

27. Puckett v. State, 1 Sneed 
(Tenn) 355, 


28. State v. Engle, 21 N. J. L. 347. 

29. Ga.—Beatty v. Benton, 73 Ga. 
187 [app dism 135 U. S. 244, 10 SCt 
ee 34 L. ed. 124). 

N. Y.—Peo. v. Cutting, 3° Johns. 1. 

Pa.—Com. vy. Compton, 137 Pa. 138, 

20 a 417. 
C.—In re Percival, 108 S. C. 39, 

93 “Sh 243. 

Va.—French vy. Com., 5 Leigh (32 
Va.) 512, 27 AmD 613. 

Can.—Price v. Mercier, 18 Can. S. 
C. 308. 

30. U. S.—Hamilton y. Brown, 161 
U. S. 256, 16 SCt 585, 40 BL. ed. 691. 

Ind.—State v. Meyer, 63 Ind. 33. 

Pa.—Com. vy. Compton, 137 Pa. 138, 
20 A 417; Com. v. North American 
Land Co., 57 Pa. 102. 

S. C.—Ex p. Williams, 47S. C. L. 77. 

Tenn.—State Vv. Goldberg, LS 
Tenn. 298, 86 SW 717. 

Tex.—Wiederanders v. State, 64 
Tex. 133° 

Va.—Dunlop v. Com., 2 Call (6 Va.) 


31. Dunlop v. Com., 2 Call (6 Va.) 


32. Louisville Banking Co. vy. Com., 
142 Ky. 690, 134, SW 1142. 

33. Price v. Mercier, L8yCan. iS:1Cs 
303. See also Whipple v. Louisville 
School Board, 7 KyL 366, 13 Ky. Op. 
785 (where an administtrator who 
had long been in possession and paid 
taxes was held to be a necessary 
party defendant). 

34. -State v. Lancaster, 119 Tenn. 
638, 105 SW 858, 14 LRANS 991, 14 
AnnCas 953. 

85. Com. v. Dollar Sav. Bank, 259 
Pa. 188, 102 A 569. 

36. U. S.—Hamilton v. Brown, 161 
U. S. 256, 16 SCt 585, 40 L. ed. 691; 


Philippine.—In re Lao Sayco, 21 
Philippine 445. 

S. C—Eason v. Witcofskey, 29 S. C. 
ae 7 SE 291; In re Malone, 21 S. C. 
435. 


Tex.—Wiederanders v. State, 64 
Tex. 133; State v. Teulon, 41 Tex. 249. 

87. Wallahan v. Ingersoll, 117 Ill. 
123, 7 NE 519; Wiederanders v. State, 
64 Tex. 138. 

38. Hamilton v. Brown, 161 U. S. 
256, 16 SCt 585, 40 L. ed. 691; Wied- 
eranders v. State, 64 Tex. 133. 

39. State v. Teulon, 41 Tex. 249. 

40. Newman v. Crowls, 60 Fed. 
220, 8.CCA’ 577: Peo. vi Broupe) tia 
App. Div. 1, 156 NYS 950; In re Ma- 
lone,.21 S. C. 435; Price v. Mercier, 
PS=Can, SunO.” 303. 

41. Ellis v. State, 3 Tex. Civ. A. 
170, 21 SW 66, 24 SW 660. 

42. Peo. v. Hibernia Sav., ete., 
Soc., 72 Cal. 21, 18> P 48. 
ee McFetridge vy. McCabe, 43 N. S. 

44. Ex p. Malone, 21 S. ©. 435. 


45. Del Walker v. Caldwell, 8 


Del. Ch. 91, 67 A 1085. 


Ill.—Wallahan y. Ingersoll, 117 — 


Ill. 123, 7 NE 519. 
Ind.—State v. Witz, 87 Ind. 190. 
Ky.—Com. v. Louisville Property ~ 
rei 139 Ky. 689, 121 SW 399, 132 SW 


Mo.—State v. Killian, 51 Mo. 80. 

N. Y.—Sherman_yv. Peo., 169 App. 
Div. 17, 154.NYS 484; Bradley v. 
Dwight, 62 HuwPr 300. 

Or.—State v. Simmons, 46 Or. 159,. 
9) PP 498. 

[a] Allegation of incorporation 
held sufficient. Franklin County v. 
Blake, 283 Ill. 292, 119 NE 288. 

46. Walker v. Caldwell, 8 Del. Ch. 
91, 67 A 1085; Bradley v. Dwight, 62 
HowPr (N. Y.) 300; Hughes v. State, 
41 Tex. 10. 

47. State v. Miller, 149 Cal. 208, 
$5 P 609: : 

48. State vy. Miller, 149 Cal. 208, 
85 P 609. F a 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number, 


§§ 20-25] 


the existence of any conditions under which the title 
might be in another;*® but a petition to escheat’ real 
estate of a corporation not necessary for carrying 
on its business need not negative the idea of a rea- 
sonable necessity for future use, that being a matter 
or defense.°° Some statutes set out specifically what 
allegations the information must contain, and these 
requirements must be complied with.®t | Where the 
statute conteniplates but one proceeding to escheat 
all decedent’s property subject thereto, an informa- 
tion is not demurrable as misjoining several causes 
of action because both real and personal property 
sought to be escheated are separately alleged.>? 

[§ 21] 2 Information as Counterclaim. The 
state may come in as a party defendant in an action 
between adverse claimants for the property in ques- 
tion and file an information of escheat as a counter- 
claim.®* 

[§ 22] 3. Traverse. The traverse may be gen- 
eral or special, and may extend to all or be limited 
to one or more of the facts necessary to support the 
inquisition.®6* The effect of a traverse is to bar the 
claim of the state until the issue is determined by 
trial.>° 

[§ 23] 4. Answer to Cross Complaint. It is im- 
material that the answer to a cross complaint set- 
ting up title is insufficient, if the cross complaint 
itself is defective.*® 

[§ 24] L. Pleading and Proof. Under the code 
system of pleading the traverser may give in eyi- 
dence under the general denial any defense either 
legal or equitable.°* Defendant may introduce com- 
petent evidence of matters properly pleaded to de- 


49. State v. Witz, 87 Ind. 190; 


State v. Killian, 51 Mo. 80. see supra 15. 
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Intervention in probate proceedings 
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feat the state’s right as to particular property, not- 
withstanding the state disclaims as to that prop- 
erty.°5 

[§ 25] M. Evidence—1. Presumptions and Bur- 
den of Proof. The burden is on plaintiff to prove an 
escheat,°* and its right to the property under the 
statute defining those to whom escheated property 
is payable.°° The law presumes that a decedent 
leaves heirs or next of kin capable of inheriting,®4 
and it is incumbent upon the state to rebut this 
presumption by proof ® of high degree.** But when 
the state has shown prima facie the escheat of the 
property of an intestate for want of heirs, the bur- 
den is then on claimant to prove that he is in fact 
an heir.“ Escheat may be based on the presump- 
tion of death after sevén years’ absence; and in 
some states there are statutory provisions raising 
a presumption of death without heirs after a cer- 
tain period.®® But where no such statute exists 
mere absence will not create a presumption that: 
decedent died intestate and without heirs, and other 
circumstances must be affirmatively shown from 
which such a presumption may be fairly drawn.*? 
Evidenee that decedent had not been heard from 
for a long period of time, and that no information 
had been received that he had ever married or had 
children, will not raise a legal presumption that 
there were no heirs;°* but such evidence may war- 
rant the jury in that conclusion,®® and it has been 
held that evidence that decedent’s birthplace is un- 
known, and that he was never heard to speak of 
having any relatives,’® or that he had declared that 
he had none, is sufficient evidence that he died 


erty Co., 128 Ky. 790, 109 SW 1183, 
33 Kyl 225. 


[a] Aliens holding land on condi- 54. Com. v. Compton, 137 Pa. 138, N. Y.—New York Cent., etc., R. Co. 
tions.— (1) Where aliens are allowed | 20 A 417. v. Cottle, 102 Misc. 30, 168 NYS 468. 
by statute to hold land on certain 55. Murray’s Est., 13 WklyNC N. C.—State Univ. v. Harrison, 90 
conditions, the information to escheat | (Pa.) 552. INGOs obs 
lands on the ground of alienage must 56. Donaldson y. State, 182 Ind. Tex.—State v. Teulon, 41 Tex. 249. 


show affirmatively that these condi- 
tions do not exist. State v. Killian, 
51 Mo. 80. (2) Where by statute it 
is made lawful for a nonresident 
alien to acquire real estate in the 
state, either by descent or devise, and 
to hold, sell, alienate, and convey the 
same as if a citizen of the United 
States, provided such right be exer- 
cised within a certain time after the 
settlement of the decedent’s estate 
from which such real estate was de- 
rived, the complaint to recover such 
property as escheated must allege 
that decedent was a nonresident of 
the state at the time of his death, 
or, if a resident, that he left no non- 
resident alien heirs, or, if there were 
such, that they did not convey the 
land within the required time. State 
v. Witz, 87 Ind. 190. 

50. Louisville, ete., R. Co. v. Com., 
151 Ky. 325, 151 SW 934, 151 Ky. 774, 
152 SW 976. . 

51. See statutory provisions. 

[a] In Mllinois, the statute re- 
quires an information “setting forth 
a description of the estate, the name 
of the person last lawfully seized, 
the names of the terre tenants and 
persons claiming such, estate, if 
known, and the facts and circum- 
stances in consequence of which such 
estate is claimed to have escheated.” 
Wallahan v. Ingersoll, 117 Ill. 123, 
12f, 7 NE 519. 

[b] In Texas, a petition to escheat 
property should allege that such pe- 
tition is filed in the county having 
probate jurisdiction over the estate 
of the decedent whose estate is 
sought to be escheated, the death of 
such person, and that he died without 
having heirs or devisees of such 
property. Hughes v. State, 41 Tex. 10. 

52. State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444. 

53. Reid v. State, 74 Ind. 252. 


615, 101 NE 485. 

57. State v. Meyer, 63 Ind. 33. 

58. State v. Finnigan, 81 Or. 538, 
160 P 370. 

59. Peo. v. Snyder, 41 N. Y. 397 
fati=51. Barb. 539 I. 


60. Scott v. Gittings, 125 Md. 595, 
94 A 209. 
61. Ill—Fell v. Young, 63 MIIl. 


106; Chicago v. Major, 18 Ill. 349, 68 
AmD 553; Pile v. McBratney, 15 I11. 
314; Harvey v. Thornton, 14 Ill. 217. 

Ky.—Louisville Bank v. .Public 


School Trustees, 83 Ky. 219,5 SW 735. — 


Me.—Stinchfield v. 52 
Me. 465, 83 AmD 524. 

Md.—Novak v. Baltimore Orphans’ 
Home, 123 Md. 161, 90 A 997, AnnCas 
1915C 1067; Peterkin*v. Inloes, 4 Md. 
175; Hammond v. Inloes, 4 Md. 138. 

Mass.—Wilbur v. Tobey, 16 Pick. 
Ae 

Miss.—State v. Williams, 99 Miss. 
2938, 54 S 951, AnnCas1913E 381. 

N. Y.—Snyder v. Parezo, 151 App. 
Div. 110, 135 NYS 960; Ettenheimer 
v. Heffernan, 66 Barb. 374; New York 
Cent., etc., R. Co. v. Cottle, 102 Misc. 
30, 168 NYS 463. 

N. C.—Warner v. Western North 
Garolina UR. ‘Co:, 94 IN. C.. 2503 State 
Univ. v. Harrison, 90 N. C. 385. 

Okl.—Modern Woodmen of America 
v. Ghromley, 41 Okl. 532, 139 P 306, 
LRA1915B 728, AnnCasi915C 1063. 

Wash.—In re Miller, 87 Wash. 64, 
151 P 105. 

Ont.—Re Raycraft, 20 Ont. L. 437, 
15 OntWR 438. 

[a] The presumption does not 
apply to aliens at common _ law. 
Slater v. Nason, 15 Pick. (Mass.) 
345; BEttenheimer v. Hefferman, 66 
Barb. (N. Y.) 374; Mooers v. White, 
6, gohns.. Che cGNa sys). 3002 

Presumption of heirs generally 
see Descent and Distribution § 127. 

62. Ky.—Com. v. Louisville Prop- 


Emerson, 


Ont.—Re Raycraft, 20 Ont. L. 437, 
15 OntWR 438. 

[a] Sufficiency of rebuttal.—The 
state overcomes the presumption of 
the existence of next of kin by prov- 
ing death, nonmarriage, and intes- 
tacy, and that it has been unable, 
after diligent search, to find that de- 
cedent left heirs. In re Miller, 87 
Wash. 64, 151 P 105. 

63. State v. Williams, 99 Miss. 293, 
54 S 951, AnnCas1913EF 381. 

[a] Reason for rule.—‘If it be 
said that the degree of proof re- 
quired by these authorities is so 
high that it can rarely be made, the 
answer is to be found in the state- 
ment that the reason for the rule 
grows out of the fact that a knowl- 
edge of human affairs teaches that 
a case rarely exists in fact where 
any person dies without near or re- 
mote heirs capable of inheriting.” 
State v. Williams, 99 Miss. 293, 302, 
54 S 951, AnnCas1913E 381. 


64. In re Miller, 87 Wash. 64, 151 
PALOd; 

65. Louisville Bank vv. Public 
School Trustees, 83 Ky. 219, 5 SW 


795 


735; In re Cairns, 7 Newfoundl. 197; 

In re Cairns, 7 Newfoundl. 189; In 

re Cairns, 7 Newfoundl. 187. 
Presumption of death from ahb- 


sence see Death §§ 5-19. 


66. Hanna v. State, 84 Tex. 664, 
19 SW 1008. 

67. Louisville Bank v. Public 
School Trustees, 83 Ky. 219, 5 SW 
735; Scott v. Gittings, 125 Md. 595, 
94 A 209. 

68. State Univ. v. Harrison, 90 N. 
Gyo. 

69. State Univ. v. Harrison, 90 N. 
CO siay 

70.. Jackson v. Etz, 5 Cow. (N. Y.) 
314. 


71. Peo. v. Tuthill, 176 App. Div. 
631, 163 NYS 843. 


. 
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without heirs. Failure to list land for taxation or 
to pay taxes on it will not raise a presumption of 
the death of the owner without heirs.‘2 After a 
ereat lapse of time without the appearance of claim- 
ants, abandonment or death of heirs will be pre- 
sumed.** In a proceeding to escheat corporate realty 
as being unnecessary in the corporate, business and 
as having been held for more than the period al- 
lowed by law without being employed therein, the 
burden of proving the grounds of escheat is on the 


state;7* but where the corporation admits by an-: 


swer ‘that it has so held the property, the burden 
is on it to show that the property was held for the 
purpose and with the intention of employing it in 
connection with the corporate business.7® 

Effect of traverse or claim. Where a traverse is 
filed to an inquest, the weight of authority seems to 
be that the part traversing is considered in the char- 
acter of a. plaintiff and is bound to make out af- 
firmatively a good title in himself,’® but it has been 
held that on a traverse of an inquest of office found 
on behalf of the people, the traverser is to be con- 
sidered as a defendant.‘7 Where defendant files a 
cross complaint claiming title to the land, he must 
recover on the strength of his own title;78 and in- 
tervenors have the burden of proving their claims.7® 

[§ 26] 2. Admissibility.°° Where a question 
of pedigree is involved, declarations in regard there- 
to made ante litem motam by a deceased relative 
of the person to whom they refer are admissible.** 
Where actual seizin at the death of decedent is es- 
sential 10 an escheat, evidence that decedent was 
insane at the time he executed a deed of bargain 
and sale is admissible on the part of the state to 
show that the seizin was not divested.s? In a pro- 
ceeding to escheat real estate held by a corporation 
beyond its needs, the president of the corporation 
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may testify, not only as to the present temporary 
uses to which the land is being devoted, but as to 
the intention of the corporation subsequently to de- 
vote the land to its corporate purposes.*? 

[§ 27] 8. Weight and Sufficiency. The evidentee 
of the state must establish all the facts essential to 
the right claimed. Thus the state must prove the 
death of the person whose property is claimed or 
facts from <which the law will presume that he is 
dead,®> and also’ that he died without heirs,®*® and 
withcut devising the property in question.**’ But 
positive evidence of the failure of heirs is not nec- 
essary,®® and under some statutes the state need not 
offer evidence in support of an allegation that there 
are no heirs, where no claimants appear.®? Failure 
to list land for taxation or to pay taxes on it is not 
sufficient proof that no lawful claim has been as- 
serted to the land for seven years.°° 

[§ 28] N. Trial and Inquest—l. Right to Open 
and Close. The traverser has the right to open and 
close the argument before the jury.°? 

TS. 29] 2. Nonsuit. It is improper to grant a 
nonsuit in escheat proceedings where a traverse is 
filed; there should always be a verdict of a jury 
finally determining the issue of fact raised.°? 

[§ 30] 38. Finding of Inquest. The inquest must 
find that decedent died intestate and without heirs 
or any known kindred,®* and any other fact which 
under the statutes of the particular state is essen- 
tial to an escheat.°* <A finding that there is no es- 
cheat is conclusive against the informant, unless 
excepted to by the state.% 

[§ 31] O. Compensation of Escheator. A rea- 
sonable compensation may be allowed the escheator 
for his services, although he may not succeed in re- 
covering the property;°° and a reasonable allowance 
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72. Hanna v. State, 84 Tex. 664, 
19 SW 1008. 

73. Sutton v. McLeod, 29 Ga. 589 
(“The old grants bear date in 1795. 
Had proof been made that the grantee 
had not been known in that section 
of the State, from that time down, 
or for a half century, or any other 
long series of years, nor his heirs at 
law or representatives, or any one 
claiming said land as his, the jury 
would have been justified in presum- 
ing that the land had reverted to the 
State before it was regranted in 1845. 
For I hold that every reasonable pre- 
sumption should be made against 
these old land titles. The public 
peace, as well as justice to private 
rights which have intervened, de- 
mands the enforcement of this policy 
to the fullest extent’); Vickery v. 
Benson, 26 Ga. 582. But see Peterkin 
v. Inloes, 4 Md. 175 (where, under the 
faets, a lapse of thirty-eight years 
was held not sufficient to raise a 
presumption of escheat). 

74. Louisville School Bd. v. King, 
127 Ky. 824, 107 SW 247, 32 KyL 687, 
15 LRANS 379. 

75. Com. v. Clark County Nat. 
Bank, (Ky.) 219 SW 175. 

76. Com. v. Desilver, 2 Ashm. 
(Pa.) 163; French v. Com., 5 Leigh 
(32 Va.) 512, 27 AmD 613; 3 Black- 
stone Comm. p 260. 

77. Peo. v. Cutting, 3 Johns. (N. 
Y.) 1 (holding that the traverser is 
a defendant and may impeach the 
right of the state without showing 
title in himself). 

78. Donaldson v. State, 182 Ind. 
615, 101 NE 485. 

79. [a] Reason for rule.—They 
are considered actors seeking by 
proof to obtain recognition of their 
claim, and upon whom is imposed the 
purden of proof. Townsend’s Succ. 


40 La. Ann. 66, 3:S 488; 
Pasco, 5 Rob. (La.) 9. 

80. Escheat proceedings as_ evi- 
dence of title see Ejectment § 239. 

81. Peo. v. Fulton F. Ins. Co., 25 
Wend.""CN.” YY.) 2065 hin: re-rRObpb, wa.7 
S.iC. 19,,16 SE. 241. 

Declarations as £0 pedigree gener- 
ally see Evidence § 2 

82. In re Dosen e Rawle (Pa.) 
111, 28 AmD 645. 

83. Com. v. Mehler, etc., Lumber 
Co., 1838 Ky. 11, 208 SW 18. 

84, Waillahan v. Ingersoll, 117 Tll. 
123, 7 NE 519; Sherman v. Carman, 
169 App. Div. 17, 154 NYS 484. See 
Donaldson y. State, 182 Ind. 615, 101 
NE 485 (evidence held sufficient to 
sustain finding that decedent was 
bona fide resident of foreign country 
and subject of sovereign thereof); 
Com. v. Mehler, ete., Lumber Co. 
183 Ky. 11, 208 SW 13 (in proceed- 
ing to forfeit corporate realty, evi- 
dence held sufficient to show that 
land was held in anticipation of fu- 
ture use for corporate purposes); 
Com. v. Hoe, 26 LegInt (Pa.) 124. 

[a] Opinions and conclusions.— 
Affidavits averring that in the opin- 
ion of affiants a holder of record title 
to land died without heirs state mere 
conclusions, and do not justify a 
holding that the property escheated. 
Sherman v. Carman, 169 App. Div. 
17, 154 NYS 484. Weight of opinions 
generally see Evidence § 823. 

85. State Univ. v. Harrison, 90 
N. C. 385; Hanna v. State, 84 Tex. 
664, 19 SW 1008. 

86. Miss.—State v. Williams, 99 
ae 293, 54 S 951, AnnCas1913H 

N. Y.—New York Cent. ete., R. Co. 
v. Cottle, 102 Misc. 30, 168 NYS 463; 
Jackson v. Etz, 5 Cow. 314. See 
Seitz v. Messerschmitt, 117 App. Div. 


Layre v. 


401, 102 NYS 732 [aff 188 N. Y. 587 
mem, 81 NE 1175 mem] (evidence 
held sufficient). 

N. C.—State Univ. v. Harrison, 90 
NC sso: 

23 ae ee alae v. State, 2 Head 
o 

Tex.—State vy. 41 Tex. 
249. 

Ont.—Re Raycraft, 20 Ont. L. 437, 
15 OntWR 438. : 

[a] The best evidence which can 
be obtained and the testimony of wit- 
nesses who would be most likely to 
have knowledge of the fact must 
be adduced. State v. Teulon, 41 Tex. 
249. Best evidence generally see 
Bvidence § 1219. 

87. Hanna v. State, 84 Tex. 664, 19 
SW 1008; Wiederanders vy. State,’ 64 
Tex. 1133. 

88. Crane v. Reeder, 21 Mich. 24, 
4 AmR 430; Peo. v. Fulton F. ins. Co., 
25 Wend. (N. Y.) 205; State v. Gold- 
berg, 113 Tenn. 298, 86 SW 717. 

89. State v. Miller, 149 Cal. 208, 
85 P 609. 

90. Hanna vy. State, 84 Tex. 664, 
19 SW 1008. 

91.. Com:. v.- Desilver; --2, A’shm: 
(Pa.) 163; Murray’s Hst.-13 WklyNC 
(Pa.) 552. See Com. vy. Hoe, 26 Leg 
Int. (Pa.) 124. 
anal In re Robb, 37 S. C. 19, 16 SE 

93. Ramsey’s App., 2 Watts (Pa.) 
228, 27 AmD 301; In re Desilver, 5 
Rawle (Pa.) 111, 28 AmD 645; Bry- 
ant’s HEst., 4 Pa. Dist. 192. 

94. In re Desilver, 5 Rawle (Pa.) 
111, 28 AmD 645 (actual seizin at the 
time of death). 

95. Burns, Hst. ‘11 Pa. Dist. 363! 

96. Gresham y. Rickenbacher, 28 
Ga. 227; Bryant’s: Hst., 4 Pa. Dist! 
192, 16 Pa. Co. 321. Contra Rowan’s 
HSt., 2) Pap Mists722. 


Teulon, 


ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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should be made for counsel employed by the es- | cheator.%7 


VII. EFFECT 


[§ 32] A. In General. A judgment in escheat 
proceedings is conclusive evidence of the state’s title 
against all persons having either actual or construc- 

_ tive notice of the proceedings,®® but not against per- 
_ sons who were not parties or privies thereto.°® The 
presumption of regularity otherwise arising from 
recitals in the judgment cannot prevail against rec- 
ord evidence of insufficiency,! or indisputable evi- 
dence of basic falsity.?- Escheat proceedings based 
on the death of the owner of the property are, if 
| such person is alive, entirely null and void. Where 
| the escheat is on the ground of alienage, the judg- 


bank deposits escheat to the state, the judgment of 
escheat discharges the bank from liability to the 
depositor.?° Z 

[§ 33] B. Title Transferred—l1. When Title 
Vests. It has been seen that the law differs in dif- 
ferent jurisdictions as to the necessity for a judi- 
cial proceeding to establish an escheat. If an own- 
er dies intestate without heirs, and no proceeding 
1s necessary, the title vests in the state by operation 
of law immediately on his death? Where proceed- 
ings are necessary, some of the eases hold that title 
does not vest in the state until after proceedings 


ment will not divest the title of a grantee under a 
deed of bargain and sale duly executed and recorded 
before the inquest,* and where a use is executed 
before office found, the property does not escheat.® 
Escheat proceedings cannot operate against one who 
acquired title to the property under the statute of 
limitations before intestate’s death,® but an uncom- 
pleted adverse possession will not avail against the 
state’s title acquired meanwhile through escheat pro- 
ceedings,’ notwithstanding improvements made by 
If an estate is declared 
escheat after an order for its distribution has been 
made, the administrator of the distributee has the 
right te receive and retain control of the fund, and 
after the payment of debts to the creditors he will 
Where unclaimed 


claimant in good faith.® 


bold the balance for the state.® 


97. Gresham vy. Rickenbacher, 28 
Ga. 227. 
98. Hamilton v. Brown. 161 U. S. 


256, 16 SCt 585, 40 L. ed. 691; 
urer v. Wygall, 51 Tex. 621. 
99. Stokes v. Dawes, 23 F. Cas. 
No. 13,477, 4 Mason 268; Price v. Mer- 
cier, 18 Can. S. C. 303. 
1. Newman v. Crowls, 60 Fede 220, 
$ CCA 577; State v. Teulon, 41 Tex. 


Treas- 


249. 

2. Pinson v. Ivey, 1 Yerg. (Tenn.) 
296. 

3. Pinson v. Ivey, 1 Yerg. (Tenn.) 
296. 

4 Com. v. Selden, 5 Munf. (19 
Va.) 160. 


5. St. Phillip v. Smith, 15 S. C. L. 
452. 

6 Wilkins v. Tart, 14S. C. L. 518. 
See also Tuthill v. Rogers, 6 Ir. Eq. 


429. 

7, Hall v. Gittings, 2 Harr. & J. 
(Md.) 112; Holmes v. Pattison, 25 
Pa. 484 


8. Brown vy. State, 36 Tex. 282; 
Ellis v. State, 3 Tex. Civ. A. 170, 21 
SW 66, 24 SW 660. 

9. In re North American Land Co., 
1 Brewst. (Pa.) 533. i 

Pendency of administration pro- 
ceedings aS barring proceedings for 
escheat see supra § 15. 

- 10. State v. Portland First Nat. 
Bank, 61 Or. 551, 123 P 712, AnnCas 
1914B 153. 

11. See supra § 10. 

12. Alaska.—U. S. Vv. 
Alaska 31. 

Ida.—State v. 
367, 55 P 886. 

Ind.—Reid v. State, 74 Ind. 252. 

Ky.—Com. v. Thomas, 140 Ky. 789, 
131 SW 797; White v. White, 2 Metc. 
185; Fry v. Smith, 2 Dana 38; Stev- 
enson vy. Dunlap, 7 T. B. Mon. 134. 

Md.— Guyer v. Smith, 22 Md. 239, 
85 AmD 650; Casey v. Inloes, 1 Gill 
430, 39 AmD 658; Hall v. Gittings, 2 
Harr. & J. 112; Jones v. Badley, 4 
Md. Ch. 167. , 

Mich.—Crane y. Reeder, 21 Mich. 
24, 4 AmR 430. ’ 

Mo.—Farrar v. Dean, 24 Mo. 16. 

Nebr.—State v. Reeder, 5 Nebr. 203. 

N. H.—Montgomery v. Dorion, 7 N. 
H. 475. 


Fish, 5 


Stevenson, 6 Ida. 


[§ 344 


N. J.—Colgan v. McKeon, 24 N. J. 
L. 566;.Den v. O’Hanlon, 21 N. J. L. 
582 [aff 20 N. J. L. 31]. 

N. Y.—Croner vy. Cowdrey, 139 N. Y. 
471, 34 NE 1061, 36 AmSR 716 [rev 
19 NYS 908]; Ettenheimer v. Heffer- 
nan, 66 Barb. 374; McCaughal_ v. 
Ryan, 27 Barb 876; Smith v. Doe, 111 
NYS 525; Richardson vy. Amsdon, 85 
NYS 342; Mooers v. White, 6 Johns. 
Ch. 360. 
pS aa Pao v. Gardner, 7 Watts 

Tenn.—State v. Goldberg, 113 Tenn. 
298, 86 SW 717; Puckett v. State, 1 
Sneed 355; Hinkle v. Shadden, 2 
Swan 46. 

Va.—Sands v. Lynham, 27 Gratt. 
(68 Va.) 291, 21 AmR 348. 

[a] Beason for rule.—The fee 
cannot be in abeyance and must 
therefore vest at once. Crane. v. 
Reeder, 21 Mich. 24, 4 AmR 430; Den 
v. O'Hanlon, 21 N. J. L. 582; Kephart 
v. Straub, 21 Pa. Dist. 477; Sands v. 
Lynham, 27 Gratt. (68 Va.) 291, 12 
AmR 384. 

13. U. S.—Fairfax v. Hunter, 7 
Cranch 603, 3 L. ed. 453; Hammekin 
v. Clayton 11 Ky Cas. No. -6;996 502 
Woods 336. 

Cal.—In re Miner, 143 Cal. 194, 76 
P 968; Peo. v. Folsom, 5 Cal. 373. 


Mass.—Wilbur v. Tobey, 16 Pick. 
ACE 
N Y.—Bradstreet v. Oneida 


County, 13 Wend. 546; Jackson v. 
Adams, 7 Wend. 367. 

[a] In Louisiana title does not 
pass to the state immediately on the 
death of the owner intestate without 
heirs. Puyoulet v. Gehrke, 143 La. 315, 
78 S 571. Contra Cordill v. Quaker 
Realty Co., 130 La. 933, 58 S 819. 

14. Etheridge v. Doe, 18 Ala. 565; 
Kephart v. Straub, 21 Pa. Dist. 
477; In re Malone, 21 S. C. 435; Char- 
leston v. Lange, 8 S. C. L. 454; Ellis 
v. State, 3 Tex. Civ. A. 170, 21 SW 
66, 24 SW 660. 

15. Montgomery v. Dorion, 7 N. H. 
475; Sands y. Uynham, 27 Gratt. (68 
Va.) 291, 21 Amnk 348;. French’ v. 
Com., 5 Leigh (32 Va.) 512, 27 AmD 
613. 

16. See supra § 10. 

17. Montgomery v. Dorion, 7 N. H. 


are taken,’* while others hold that it vests at onee, 
although a proceeding may be required by statute 14 
or may be necessary to put the state in possession 
against an adverse claimant.1® 
escheat on the ground of a defeasible title a pro- 
ceeding is always necessary,!® and no title vests in 
the state until after the proceeding is had.17 
to real estate held by a corporation in excess of its 
needs for a longer period than that allowed by stat- 
ute does not vest in the state until an action of es- 
cheat has, been instituted.18 

2. Nature and Extent—a. 
The state takes the title which the former owner had 
and in the same condition, with all the privileges 
and appurtenances, and subject to all liens and en- 
cumbrances,!® and by statute to trusts.?° 


In the case of an 


Title 


In General. 


Thus the 


475; Maynard v. Maynard, 36 Hun (N. 
Y.) 227; Jackson v. Beach, 1 Johns. 
Cas. (N. Y.) 399; Williams v. Wilson, 
Mart. & Y. (Tenn.) 248. 

18. Louisville School Bd. v. King, 
127 Ky. 824, 107 SW 247, 32 KyL 687, 
15 LRANS 3:79. 

19. Cal.—Beckett v. Selover, 7 Cal. 
215, 68 AmD 237. 

i Gres v- Chiles, 4 J. J. Marsh. 

Md.—Casey v. Inloes, 1 Gill 430, 39 
AmD 658; Cunningham vy. Browning, 
1 Bland 299. 

N. J.—Den v. O’Hanlon, 21 N. J. 
Ly 532 fafl 20-N. J. L. 31): 

N. Y.—Johnston v. Spicer, 107 N. Y. 


185, 13 NE 753, 27 NYWklyDig 481 
[aff 41 Hun 475, 5 NYSt 40]. 
Pa.—Holmes v. Pattison, 25 Pa. 


484; Linton’s Est., 7 Pa. Dist. 129; 
Com. v. Weart, 12 Phila. 345. 


Tenn.—Parchman vy. Charlton, 1 
Coldw. 381. 

Va.—Day v. Murdoch, 1 Munf. (15 
Va.) 460. 


Eng.—4 Kent Comm. p 427; 3 Wash- 
burn Real Prop. (6th ed) p 64. 

[a] Illustrations.—(1) Where an 
antenuptial contract provides that, in 
case the husband shall die before the 
wife, all his property shall belong 
to her if there is no issue, and the 
husband dies leaving real estate, and 
the widow dies without issue before 
she secures possession thereof, the 
state succeeds not to the legal title 
but to the equitable right which the 
widow had to a conveyance. Johnston 
Ve spicer, LOT UNC Y.) 185,618) NE 53, 
27 NYWklyDig 481 [aff 41 Hun 475, 
5 NYSt 40]. (2) Where one of four 
devisees died without heirs, and his 
estate escheated to the common- 
wealth, and the remaining devisees 
and another divided the land among 
them and occupied it in severalty, the 
commonwealth having done no act to 
ratify the partition, its interest re- 
mains an undivided interest. Holmes 
v. Pattison, 25 Pa. 484. 

Judgment of escheat as affecting 
deed antedating inquest see supra § 


32. 

Johnston v. Spicer, 107 N. Y. 
13 NE 753, 27 NYWklyDig 481 
[aff 41 Hun 475, 5 NYSt 40]. 
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state is entitled to the rents and profits accruing 
after the vesting of its title,“ and takes subject 
to the right of dower? and to the len of a mort- 
gage,”* with the right to redeem from foreclosure 
proceedings.*4 In some jurisdictions the state is re- 
garded as a statutory heir.2> In other jurisdictions 
the right of the state is said to rest on the principle 
that the state is the original and ultimate proprietor 
of all lands within limits,?° and therefore the state 
is said to take not as an heir but as a sovereign.?? 
When title vests in the state, it carries with it the 
right to possession,?® and an administrator of de- 
cedent cannot enjoin the escheator from collecting 
the estate.?9 


[§ 35] b. Rights of Creditors. The escheat 


[§§ 34-36 


statutes usually expressly provide that the rights of 
creditors shall not be prejudiced, in which case they 
may enforce their claims against the property in 
the hands of the state °° by proceeding against the 
escheator,*! provided they are presented before be- 
ing barred by the statutes of limitations.** In some 
jurisdictions general statutes making the property 
of decedents assets for the payment of debts author- 
ize the salesof escheated property for this purpose ;** 
in other jurisdictions it is necessary that there be 
a statute referring expressly to escheated property.** 
Where escheated property becomes a part of the 
public school fund, a sale of such property for the 
payment of decedent’s debts without making the 
board of school commissioners a party is void.®® 


VIII. DISPOSITION OF PROPERTY 


[§ 36] A. In General. In some states there are 
constitutional or statutory provisions that escheated 
property or the proceeds of its sale shall belong to 
the publie schools ** or the state university,?? or to 
a designated private educational institution;8 and 
where a constitution so provides, the legislature can- 
not divert the same to any other purpose,*® nor can 
the court order disposition of the proceeds other- 
wise.*? Notwithstanding such a constitutional pro- 
vision, however, the legislature may waive in ad- 


21. Kephart v. Straub, 21 Pa. ee 
477; Charleston v. Lange, be han Os 


thereon not fraudulently made but 
not subject to general debts (Bedford | Tenn. 208, 86 SW 717; 


vance the right of the state to enforce an escheat in 
‘a particular case,*! and may by general statute re- 
move grounds of escheat theretofore existing.*? 


Some statutes require that escheated lands be sold,*?_ 


after due notice,** at public sale.#° Land which has 
escheated is not vacant land and cannot be granted *° 
or located *’ as such. An educational society haying 
a right by statute to appoint its own escheator to 
recover escheated property to which it is entitled 
does not forfeit or waive its right to the property 
Goldberg, 113 


Parchman v. 
Puckett v. 


Tenn.—State ¥ 


454; State v. Goldberg, 113 Tenn. eae, 
86 SW 717. 

22. Sewall v. Lee, 9 Mass. 3638; 
Smith v. Doe, 111 NYS 525. 

23. Croner v. Cowdrey, 139 N. Y. 
471, 34 NE 1061, 36 AmSR 716; Farm- 
ers’ L. & T. Co. v. Peo., 1 Sandf. Ch. 
CNY) 7139. 

24. Lowenfeld v. Ditchett, 114 
App. Div. 56, 99 NYS 1724. 

25. Wallace v. Harmstad, 44 Pa. 
492; Ramos v. Peo., 7 Porto Rico Fed. 
106 (quasi heir). 

26.' Com. ‘v.. Blanton; 2. B... Mon. 
(Ky.) 393; Hughes v. State, 41 Tex. 
10. 

27. Com. v. Chicago, ete., R. Co., 
124 Ky. 497, 99 SW 596, 30 KyL 673; 
Puyoulet v. Gehrke, 143 La. 315, 78 
S 571; State v. Ames, 23 La. Ann. 69, 
71; Johnston y. Spicer, 107 N. Y. 185, 
13 NE 753; Delaney v. State, (N. D.) 
174 NW 290. See also 11 Halsbury 
L. Eng. tit Descent & Dist. par 45. 

“The State is not in reality an heir 
or a successor, in the technical sense 
of this word, for it acquires by the 
title of escheat; that is to say, pre- 
cisely in virtue of a title which sup- 
poses, necessarily, that there are no 
heirs; which caused Bacquet to Say 
that, when'a man dies without heirs, 
the goods left by his death non vo- 
cantur bona hereditarea sed vacantia 
nominantur. In a word, the State ex- 
ercises in this matter the eminent 
right of sovereignty, in virtue of 
which it appropriates all property 
without a master which is found 
within its territory.” State v. Ames, 
supra. 

28. McFetridge v. McCabe, 43 N. 
S. 293. 


29. Bolls v. Duncan, 1 Miss. 161. 

30. Ala.—Mobile Cong. Church v. 
Morris, 8 Ala. 182. 

La.—Puyoulet v. Gehrke, 143 La. 
315, 78S 571. 

N. Y.—Mooers v. White, 6 Johns. 
Ch. 360. 

Pa.—In re North American Land 
Co., 1 Brewst. 533. 
Pa ee gig: cet 8 v. Shadden, 2 Swan 

Va.—Watson vy. Lyle, 4 Leigh (31 
Va.) 236. 

[a] In England (1) it was form- 
erly the law that the crown took the 
escheat subject to express charges 


——— 


v. Coke, 2 Ves. 116, 28 Reprint 76); 
(2) but the later statutes making the 
estates of decedents assets for the 
payment of debts apply to escheated 
property (Evans v. Brown, 5 Beav. 
114, 49 Reprint 520; Hughes y. Wells, 
9 Hiare 749, 41 EngCh 749, 68 Re- 
print 717). 4 
[b] Proof of claim.—A statute re- 
quiring a creditor to make affidavit 
that the amount of his demand is 
bona fide due does not dispense with 
the necessity of other evidence; the 
court can render judgment for only 
such sum as is proved to be due. Wat- 
son v. Lyle, 4 Leigh (31 Va.) 236. 
81. Bolls v. Dunean, 1 Miss. 161. 
32. Mooers v. White, 6 Johns. Ch. 
(N. Y.) 360; Watson y. Lyle, 4 Leigh 
(81 Va.) 236. 
33. Mobile Cong. Church v. Morris, 
8 Ala. 182; Evans v. Brown, 5 Beav. 
114, 49 Reprint 520; Hughes y.. Wells, 
9 Hare 749, 41 EngCh 749, 68 Reprint 


34. Den v. O’Hanlon, 21 N. J. L. 
582 [aff 20 N. J. L. 31]. 

35. Parchman v. Carlton, 1 Coldw.. 
(Tenn.) 381; Hinkle vy. Shedden, 2 
Swan (Tenn.) 46. 

36. Cal.—lIn re Miner, 143 Cal. 194, 
76 P 968. 

Ga.—Gresham y. Rickenbacher, 28 
Ga. 227. 

Ind.—-Donaldson vy. State, 182 Ind. 
615, 101 NE 485; State v. Meyer, 63 
indereak 

Iowa.—McKeown vy. Morrow, 183 
Towa 454, 167 NW 198. 

Ky.—Louisville Ins. Co. v. Com., 
147 Ky. 72, 143 SW 1044; Louisville 
Banking Co. v. Com., 142 Ky. 690, 134 
SW 1142; Com. v. Thomas, 140 Ky. 
789, 1381 SW 797; Com. v.+Chicago, 
etc., R. Co., 124 Ky. 497, 99 SW 596, 
30 KyL 673; Louisville Bank vy. Pub- 
lic School Trustees, 83 Ky. 219, 5 SW 
735; Male High School Trustees v. 
Auditor, 80 Ky. 336, 4 KyL 34; Whip- 
ple v. Louisville School Bd. 7 Kyl 
366, 138 Ky. Op. 785. 

La. —Cordill v. Quaker Realty Co., 
130 La. 938, 58 -S 1819. 

Mich.—Crane v. Reeder, 22 Mich. 

5 Nebr. 


322. 
Nebr.—State vy. 

03. 

ae C.—Harvey v. Harvey, 25 S. C. 


Reeder, 


Carlton, 1 Coldw. 381; 
State, 1 Sneed 355; Hinkle v. Shad- 
den, 2 Swan 46. 

37. See Colleges and Universities 


38. Nettles v. Cummings, 30 S. C. 


39. State v. Mayer, 63 Ind. 33; 
‘State -v. Reeder, 5 Nebr. 203; Parwal 
Inv. Co. v. State, (Okl.) 175 P 514. 

40. Louisville Ins. Co. v. Com. 147 
Ky. 72, 143 SW 1044. 

[a] Reason for rule.—‘‘The pur- 
pose of the penalty of escheat is two 
fold: First, it is an incentive to the 
corporation to sell its useless iand 
within the five-year period, without 
which it would not be diligent in 
disposing of them, and might not do 
so at all; second, it is also an in- 
centive to the school board to be dili- 
gent in discovering what corporations 
are illegally holding lands. To al- 
low the offending corporation to re- 
tain the jiands or their proceeds, fol- 
lowing their escheatal, upon payment 
of the costs of the action would be 
to' remove or mitigate the penalty 
and condone the offense, which the 
courts are without power to do.” 
Louisville Ins. Co. v. Com., 147 Ky. 
72, 76, 148 SW 1044. 

41. In re Sticknoth, 7 Nev. 223. 

42. Christopher v. Mungen, 61 
Pla: 584° 55.S) 273. 

43. Buchanan v. 
Shane Oil Co., 
914. 


(Tex. Civ. A.) 176 SW 


noted in the execution docket, but is 
sufficiently shown by recitals in the 
sheriff's deed and order of confirma- 
tion. Buchanan y. Creighton- McShane 
Qil Co., (Tex. CiveA*) 176 SW 914. 

44. Buchanan Vv. Creighton- Mc- 
phone Oil, Co., (Tex. Civ. A.) 176 SiWi 
14. 

[a] Posting notice held sufficient 
without publication in a newspaper. 
Buchanan vy. Creighton-McShane Oil 
Co;,. (RexssCiv. A.) 276.7S'Wi 19.14 

45. Wolfe v. Reynolds, 80 Pa. 204; 
Straub v. Dimm, 27 Pa. 36; Bodden 
v. Speigner, 4S. C. L. 321. 

46. See infra § 37. 

47. Jones v. Chiles, 4 J. J. Marsh, 


“A L. 321; Hughes vy. State, 41 Tex. 
( 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Creighton-Mc- 


[a] The order of sale need not be 
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(Ky.) 610; Brodden vy. Speigner, 4S. — 


§§ 36-42] 


by proceeding through the state escheator.48 
_ [§ 37] B. By Grant—l. In General. Except 
in jurisdictions where escheated property is appro- 
priated to a particular purpose,*® the state may dis- 
pose of it by grant.°° But it cannot be disposed 
of by common warrants as vacant lands,®! and where 
a statute requires escheated lands to be publicly 
sold, they cannot be disposed of by grant.°2 An 
early English statute providing that letters patent 
or grants of land before office found or returned into 
the exchequer, if the king’s title in the same is not 
found of record, shall be void has been applied in 
some American cases;°* and the lord proprietor of 
the province of Maryland could not grant an es- 
cheated estate until after he had revested it in him- 
self by entry.°4 But generally in this country the 
grant may be made before any inquest of office or 
other judicial proceeding,®® except where such a pro- 
ceeding is necessary to vest title in the state.°° 

[§ 38] 2. What Passes. An escheat grant re- 
lates to and operates to pass the whole of the origi- 
nal tract escheated,*” and all the state’s title thereto 
from whatever source derived,® unless a contrary 
intention clearly appears.°® But it will not pass 
title to land named in the grant which was not in 
fact subject to escheat at the time of the grant,%° 
even though it should afterward become escheat.® 
A statute vesting in a corporation ‘‘all such prop- 
erty as hath heretofore, or may hereafter accrue to 
the State,’’ in a certain district, which, by another 
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act regulating escheats, ‘‘hath escheated to the 
State,’ has been held to entitle it to property es- 


cheated to the state after the passage of the act. 


[§ 39] 38. When Grantee’s Title Commences. 
Where a grant is made under an escheat warrant, 
the grantee’s title commences from the date of the 
warrant, and the patent, when granted, relates back 
to that date.®* Where a subsequent: warrant is taken 
out by another person he takes only a defeasible 
title, subject to be defeated by a compliance with 
the law on the part of the person taking the first 
warrant and the issuance of a patent to him.** 

[§ 40] 4. Nature and Extent of Grantee’s Title. 
Where escheated land is regranted, the grantee takes 
the title in the same condition as it devolved on the 
state, and therefore with the same privileges and 
appurtenances and subject to the same liens and 
encumbrances as in the hands of the person from 
whom it escheated.® 

[§ 41] 5. Priority of Escheat Grant over Mesne 
Grant. An escheat grant relates back to the original 
grant escheated, and will overreach and defeat any 
intervening grants to other persons obtained under . 
the general law.°® The existence of a mesne grant, 
however, where there has been no fraud practised 
on the state, and the grantee has taken and paid 
for the land in good faith on the supposition that 
it was vacant, is sufficient ground for refusing to 
issue a subsequent grant on an escheat warrant.®? 


IX. RELEASE, RESTITUTION, AND REIMBURSEMENT 


[§ 42] The state through its legislature may re- 
lease its claim to property to which it would be en- 


48. Nettles v. Cummings, 30 S. C. 
Eq. 440. 

49. See supra § 36. - 

50. Ga.—Gresham y. Rickenbach- 
Sy MPAIe C74 (ean . 

Mich.—Crane vy. Reeder, 


ceeding). 


21 Mich. 57. 


Vesting of title see supra § 33. 
Casey v. Inloes, 


titled by escheat,°* or may order an abatement of 
pending escheat proceedings and release all interest . 


title, the state acquires no title and) Carmichael, 3 Litt. (Ky.) 472, 14 Am 
can convey none until after 
been established by a judicial pro- 


it has|D 86; Casey v. Inloes, 1 Gill (Md.) 
430, 39 AmD 658 [overr Bladen v. 
Cockey, 1 Harr. & M. (Md.) 230]; 
Kelly v. Greenfield, 2 Harr. & M. 


1 Gill (Md.) | (Md.) 1211. 


24, 4 AmR 430. 

N. J.—Colgan v. McKeon, 24 N. J. 

I.. 566, 
N. Y.—Johnston vy. Spicer, 107 N. 
Y. 165, 13 NE 753, 27 NYWklyDig 
481 [aff 41 Hun 475, 5 NYSt 40]; Mc- 
Caughal v. Ryan, 27 Barb. 376. 

SwiGi——In ‘re Malone, -21/S.—C. 435; 
Nettles v. Cummings, 30 S. C. Eq. 
440. 

{a] In Maryland (1) the right of 
granting escheated lands is vested by 
statute in the commissioner of the 
general land office. Armstrong v. Bit- 
tinger, 47 Md. 103. @), iBut..the 
grants are made on special escheat 
warrants. Jones v. Badley, 4 Md. Ch. 
167. 

Release to parties claiming ad- 
versely see infra § 42. 

51, Lee v. Hoye, 1 Gill (Md.) 188; 
Jones v. Badley, 4 Md. Ch. 167; 
Skeen v. Pearce, 7 Serg. & R. (Pa.) 
303; Bodden v- Speigner, 4 S. C. L. 
221; Alexander v. Greenup, 1 Munf. 
(15 Va.) 134, 4 AmD 541. 

52. Wolfe v. Reynolds, 80 Pa. 204; 
Straub v. Dimm, 27 Pa. 36; Bodden 
v. Speigner, 4 S. C. L. 321. 

53.. Wilbur v. Tobey, 16 —Pick. 
(Mass.) 177; Jackson v. Adams, 7 
Wend. (N. Y.) 367; Alexander v. 
Greenup, 1 Munf. (15 Va.) 134, 4 
AmD 541. 

54. Kelly v. Greenfield, 2 Harr. & 
M. (Md.) 121. 

55. Gresham v. Rickenbacher, 28 
Ga. 227; Crane v. Reeder, 21 Mich. 
24, 4 AmR 480; Colgan v. McKeon, 
24 N. J. L. 566; McCaughal v. Ryan, 
Oye “Barbet (Ne o¥.)u' 3.764.) Rubeck., v. 
Gardner, 7 Watts (Pa.) 455; In re 
Malone, 21 S. C. 435; Nettles v. Cum- 
mings, 30 & C. Eq. 440. 

56. Maynard y. Maynard, 36 Hun 
(N. Y.) 227 (where an escheat is 
claimed on the ground of a defeasible 


430, 39 AmD 658; Howard vy. Moale, 
2 Harr. & J. (Md.) 249; Hall v. Git- 
tings, 2. Harr. & J.. QMd.) 112: 

58. Craig v. Transylvania Trus- 
tees, Ky. Dec. 155. 

59. Jones v. Badley, 4 Md. Ch. 
167. 

60. Lee v. Hoye, 1 Gill (Md.) 188; 
Sherman v. Peo., 169 App. Div. 17, 
154 NYS 484. 

61. Hall v. Gittings, 2 Harr. & J. 
(Md.) 112. 

62. Brown y. Chesterville Acad- 
emy Soc., 24 S. C. Hq. 362. 

63. Smith v. Devecmon, 30 Md. 
473; Steuart vy. Donaldson, 5 Harr. & 
J. (Md.), 428 (title vested by grant, 
although composition money not 
paid); Owings v. Norwood, 2 Harr, & 
din OMI Skns 

[a] A junior grant of escheat land 
will not relate to an elder certificate, 
where the purchase money has not 
been paid before another person has 
returned a certificate and compound- 
ed thereon. Hath v. Polk, 1 Harr. & 
M. (Md.) 363. 


64. Smith v. Devecmon, 30 Md. 
473. 

65. Ky.—Jones v. Chiles, 4 J. J. 
Marsh. 610. 

Md.—Casey v. Inloes, 1 Gill 430, 
39 AmD 658. 


N. Y.—Johnston v. Spicer, 107_N. 
YY. 185,513 NE 0753). 27 NYWklyDig 
481 [aff 41 Hun 475, 5 NYSt 40] (sub- 
ject to trusts). 

Tex.—Buchanan v. Creighton-Mc- 
Shane Oil. Co., (Civ. A.)- 176 SW 
914. 

N. S.—McFetridge v. McCabe, 43 
N. S. 293; 3 -Washburn Real Prop. 
(6th ed) p 64. 4 

66. Jones v. Chiles, 4 J. J. Marsh. 
(Ky.) 610; Stevenson vy. Dunlap, 7 T. 
B. Mon. (Ky.) 134; Stith v. Hart, 6 
T. B. Mon. (Ky.) 624; Elmondorff v. 


67. Armstrong v. Bittinger, 47 Md. 
103; Jones v. Badley, 4 Md. Ch. 167, 
170 (“Now, upon a bill in equity, it 
could not, it seems to me, be Ssuc- 
cessfully contended that the State, 
after selling her lands, as has been 
done in this case, receiving the pur- 
chase-money, and after the innocent 
purchaser had erected improvements 
upon the property purchased, could 
reclaim them on the ground that the 
mode in which the title was pro- 
posed to be acquired was not the ap- 
propriate one. In this case, the State 
has neither been defrauded nor prej- 
udiced, and if she withholds the 
grant, will be inflicting a serious in- 
jury upon the purchaser, because, in 
that event, it would be depriving him 
of the privilege of testing the valid- 
ity of his title,in a Court of law’’). 

68. U. S.—Rdbertson v. Miller, 20 
EF. Cas. No. 11, 926, 1 Brock. 466. 

Ala.—Mobile Cong. Church v. Mor- 
ris, 8 Ala. 182. 

Cal.—State v. Smith, 70 Cal. 153, 
gD Tea AL, 

Ga.—Gresham v. Rickenbacher, 28 
Ga. 227. 

Iowa.—Purczell v. Smidt, 21 Iowa 
540. 

N. H.—Montgomery vy. Dorion, 7 N. 
wt Wikeys 

N. Y.—Johnston v. Spicer, 107 N. 
Y, 185, 13" NW.753, 27" NY Wkiy Dig, 
481. [aff 41 hin 475,°5 NYSt 401; 
Englishbe v. Helmuth, 3 N. Y. 294; 
Wainwright v. Low, 57 Hun 386, 10 
NS eS Son adit eel oc UNG incr. oy ures OMe EES 


747]; McCaughal v. Ryan, 27 Barb. 
376; Richardson v. Amsdon, 85 NYS 
342. 
: Pa.—Brick v. Coster, 4 Watts & S. 
494, 

[a] Interests releasable.—(1) The 
statutes authorizing the land office 


commissioners to release escheated 
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in the property to the parties claiming adversely.®® 
Under some statutes notice of an application to the 
legislature for the release of escheated lands should 
be given.to prior bona fide purchasers thereof or 
they will not be bound by the release.7° Statutes 
providing for escheat for defect of heirs usually 
protect the rights of heirs by providing a certain 
period within which persons claiming as such may 
come in and establish their title,“4 and obtain com- 
pensation in case the property has been sold by the 
state,’? and in some states the restitution of escheat- 
ed moneys is provided for.’? However, such a statute 
does not operate retroactively so as to authorize 
a recovery of property reduced to possession by the 
state prior to its enactment.7* Where the property 
has been sold by the state, claims may be asserted 
only against the proceeds thereof,’® either before the 
probate judge *® or by action at law.*7 No person 
can take advantage of a statute protecting the rights 
of heirs unless he was a legally qualified heir at the 
time of his ancestor’s death.78 While the state may 
as a matter of grace agree to reimburse the rightful 
owner of escheated property subsequently appear- 
ing,”® it is not bound to do so,®° and it may exact 
conditions on which it will make reimbursement,*! 
and limit the time within which reimbursement will 
be made,®? provided such limitation does not inter- 
fere with vested rights.** If a nonresident alien 
appears within the state and asserts a claim to es- 
cheated property either by action or by taking pos- 
session of or conveying or contracting with respect 
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jJands were intended to embrace every 
interest which the state may acquire 
by escheat. Englishbe v. Helmuth, 
3 N.Y. 294 [rev 7 NYLegObs. 186]. 
(2) The right to an equitable as well 


[a] 
property has 


it. Atty.-Gen. 
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In England, 
been 
crown as bona vacantia, next of kin 
subsequently appearing may recover 
v. Kohler, 9 


[§ 42 


to it within the time limited by statute, the bar of 


the statute is rendered inoperative;** and until suit | 


is brought by the state to recover as an escheat a 
bank deposit on which no deposits or withdrawals 
have been made within a defined period, the owner 
of the deposit may sue to recover it as well after as 
before the expiration of the period preseribed.®®> In 
a suit to recover property claimed by the sovereign 
as an escheat, a public educational institution which 
is entitled to escheated property by statute 1s not a 
necessary party.8® A successful claimant is entitled 
to interest on an escheated fund during the time it is 
heid by the state after his right is established.” In 
England, where personalty is seized as bona vacan- 
tia, interest is payable as from the date when the 
property came into the hands of the crown;** but 
the crown is not liable to pay interest to claimants 
who prove their title to a surplus fund handed over 
to it by an executor or administrator who has ad- 
ministered the estate and cannot discover next of 
kin.6® Under some statutes the expenses of the state 
in defending and preserving an escheated fund are 
to be deducted therefrom as against a successful 
claimant,®® although the answer of the state to 
claimant’s petition is defective in not alleging that 
any expenses have been incurred;°+ and costs should 
be taxed against claimant rather than against the 
offices of the state.°? Since an action to recover 
the proceeds of escheated property is an action at 


law, findings of fact therein are not reviewable on . 


appeal.°s 


In Spanish law, slavery, which | was the subject of legislation from an early period. 


where personal 
seized by the 


83. Louisville Bank  v. 
School Trustees, 83 Ky. 219 
providing that money on deposit, the 
last owner of which had not been 
heard from in eight years, should 


Public 


Poon Case 


as a legal estate may be released. 


Robertson v. Miller, 20 F. Cas. No. 
Al 926>. ole eSsrock, 466; Johnston v. 
Spicer,, 107 \N..4Y., 185, 13, NE) 753, 


27 NYWklyDig 481. 

[b] Validity of release.—A stat- 
ute releasing all title acquired by 
the state by escheat to the property 
of an alien, and confirming the same 
in his testamentary trustees, is valid, 
‘notwithstanding the provisions of 
the will are contrary to the general 
rule limiting the right to suspend 
the alienation of property. Richard- 
son v. Amsdon, 85 NYS 342. 

[c] Release construed as grant.— 
A resolve of the legislature releasing 
escheated lands to another may be 
construed as a grant, if necessary to 
give it effect. Stokes v. Dawes, 23 
F. Cas. No. 13,477, 4 Mason 268. 

Statute of release as appropriation 
act see States. 

69. Gresham v. Rickenbacher, 28 
Ga. 227; State v. Tilghman, 14 Iowa 
474. 


70. Bradley v. Dwight, 62 HowPr, 


(N. Y.) 300. 

71. Cal.—In re Miner, 143 Cal. 
T6abe 96852 Inere Pendergast, 143 Cal. 
135, 76 P 962; Peo. v. Roach, 76 Cal. 
294, 18 P 407; State v. Smith, 70 Cal. 
TE BiSee rd oak) 121. 


194, 


Ida.—State v. Stevenson, 6 Ida. 367, 
55 P 886. 
Iowa:—McKeown v. Brown, 167 


Iowa 489, 149 NW _ 593. 

Ky. —White v. White, 2 Metc. 185. 

Or.—yYoung v. State, 36 Or. 417, 59 
P 812, 60 P 711, 47 LRA 548; Fenster- 
macher v. State, 19 Or. 504, 25 P 142. 

Pa.—In re Alton, 220, Pa. 258, 69 A 
902. 

Ss. C.—Ex p. Williams, 47 S. C. L. 
at's 

Tex.—Treasurer v. Wygall, 46 Tex. 
447. 


654, 11 Reprint 885. 

72. Fla.—State v. Knott, 54 Fla. 
138, 44 S 744. 

Iowa.—McKeown vy. Morrow, 183 
Iowa 454, 167 NW 193. 

La.—Puyoulet v. Gehrke, 143 La. 
315, 78 S 571. 

Mont.—In re Pomeroy, 33 Mont. 69, 
SIMPL 629, ole Mont. hos P51 se i323: 

Nebr.—State v. Thomas, 170 NW 
839, 172 NW 690. 

S. C.—Ex p. Williams, 47°S.. Cc. L. 
tile 

73. See statutory provisions. 

[a] In Pennsylvania, the statute 
providing for the refunding of es- 
cheated moneys applies only to bank 
deposits, and authorizes them to be 
refunded only to the owner himself. 
Bull’s BHst., 11 Pa. Co. 441. 

74. In ré Pomeroy, 33 Mont. 69, 
si Py 6292 

75. Buchanan v. Creighton-Mc- 
Shane Oil Co., (Tex. Civ. A.) 176 SW 


. State v. Knott, 54 Fla. 138, 44 
S 744. 

77. Young v. State, 36 Or. 417, 59 
PAS 2, 60) Pe a yay: sod’ Se 

78. Eenstermacher vy. State, 19 Or. 
504, 25 P 142; White v. White, 2 
Metc. (Ky.) 185. 

[a] Thus, the naturalization of an 
alien heir subsequent to the ances- 
tor’s death gives him no right to re- 
cover the escheated property. White 


v. White, 2 Mete. (Ky.) 185. 

79. Com. v. Thomas, 140 Ky. 789, 
131 SW 797. 

80.' Com. v. Thomas, 140 Ky. 789, 
131 SW 797. 

81. Com. v. Thomas, 140 Ky. 789, 
SESW oils 

82. In re Miner, 148 Cal. 194, 76 


P 768; Com. v. Thomas, 140 Ky. 789, 
131 SW 797; In re Alton, 220 Paros, 
69 A 902. 


vest in the commonwealth, and that 
the receipt of the auditor or the 
judgment of the court should be a 
full acquittance to the person sur- 
rendering the property is unconstitu- 
tional, as depriving the depositor and 
depositary of vested rights); Atty.- 
Gen. v-. Providence,” 8 “R: 16 <8 Hare 
vey v. Harvey, 25 S. C. 283 

4. State v. Smith, 70 Cal. 1538, 12 


85. Mathews v. Savings Union 
Bank, (Cai. A.) 184 P 418. 

86. Ramos v. Peo., 7 Porto Rico 
Fed. 106. 


87. McKeown  y. 
Iowa 454, 167 NW 193. 

{a] Amount of interest.—Despite 
Code § 3038, providing for six per 
cent interest on money received to 
another’s use and unreasonably de- 
tained, the state, holding funds 
claimed to be escheated after claim- 
ant’s right thereto is . established, 
need account for and pay to such 
claimant only the interest actually 
received by it after establishment of 
his rights. McKeown v. Morrow, 183 
Iowa 454, 167 NW 193. 

88. Atty. -Gen. v. Kohler, 9 H. L. 
Cas. 654, 11 Reprint 885; Partington 
We Atty.-Gen. Le Ree Ba. 10.0 tere 
Dewell, 4 Drew. 269, 62 Reprint "104. 

39. In re Gosman, LT (Ch. (Deca 
[new SA Ch ae n6cal¢ 

90. Young v. State, 36 Or. 417, 59 


Morrow, 183 


tan act ~ 


P 812, 60 P 711, 47 LRA 548 (includ- 


ing counsel fees). 

91. Young v. State, 36 Or. 417, 59 
PRS 2, GO Me ed Te EU ANG yA Oe 

92. McKeown vy. Brown, 167 Iowa 
489, 149 NW 598. 

93. Young v. State, 36 Or. 417, 59 
P 812, 60 P 711, 47 LRA 548; Fenster- 


ein ages Vv. ‘State; 19) Or) 5045) 253— 
1. Escriche Diccionario (where 2 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


t 


| cli ayes 


ESCRIBANIA. In Spanish law, clerk’s office.? 
ESCRIBANO. In Spanish law, the public officer 


and which has been 
the subject of elaborate legislation.? 


In Spanish law, a peti- 
a cause; also, an instru- 


known as clerk or secretary, 


ESCRITO (Writing). 
tion or brief presented in 


history of the institution is pre- 
sented). See Slaves [36 Cye 465]. 

2. Escriche Diccionario, See Clerks 
OreCourts: MIO st.) ps4, 

3. Escriche Diccionario; and Sup- 
lemento. 

4. Escriche Diccionario. See Writ- 
ing [40 Cye 2869}. 

According to a rule derived from 
the Roman law, a writing is distin- 
guished from that on which it is 
written, but the owner of the latter 
owns the whole. Partidas III tit 


a 


ESCRIBANIA—ESCRITURA 


ESCRITOR. 
ESCRITURA. 


a transfer,’ 


XXVIII ley XXXVI. But this rule, 
says Hscriche, is now subject to cer- 
tain qualifications. Diccionario. 

5. Escriche Diccionario. 

6. Escriche Diccionario, Fiunt 
scripture ut quod actum est per eas 
probari possit. Justinian’s Digesta 
L, IV (De Fide Instruments). The 
word is also used like the English 
“Scripture”? to denote the Bible. 

[a] Kinds.—There are two kinds: 
Escritura publica, or public instru- 
ment; and escritura privada, or pri- 


(BEC T4) . 863 


ment of evidence.* 


In Spanish law, the author of a 
manuscript or printed work.® 


In Spanish law, a document or 


paper used as proof or to evidence a transaction ;° 


vate instrument. The former is ex- 
ecuted by the parties before a public 
officer (clerk or notary), witnessed 
and recorded. Instruments of one 
subclass, known as escritura guaren- 
tigia, contain a clause authorizing 
judicial enforcement without suit. 
An escritura privada is a less impor- 
tant instrument, such as a receipt 
or letter, not executed with such 
formality. Escriche Diccionario. 

7. Barretto vy. Manilla Municipal 
Bd., 7 Philippine 596, 
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a. Generally [§ 31] p 885 
b. Estoppel Raised [§ 32] p 887 
F. Redelivery to Depositor [§ 33] p 888 
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Deed as basis of adverse possession see Adverse Pos- 


session §§ 336-372. 


Deposit as a compliance with statute of frauds see 
Frauds, Statute of [20 Cyc 187 et seq]. § 


_ [§ 1] An escrow is a written instrument, which 
by its terms imports a legal obligation, deposited by 
the grantor, promisor, or obligor, or his agent with 
a stranger or third person, who is not a party to the 
instrument, to be kept by the depositary until the 


1. Ark.—Masters v. Clark, 89 Ark. 
191, 193, 116 SW 186. 

Cal.—Cannon v. Handley, 72 Cal. 
Teo wos pile uiolo: Micchtv. Bunch, 
30 Cal. 208, 212. 

Conn.—Raymond vy. Smith, 5 Conn. 
poe 559% Coe ve. Turner, 5 Conn,’ 86, 


Ga.—Anderson vy. Goodwin, 125 Ga. 
663, 669, 54 SE 679. 

Ida.— Whitney v. Dewey, 10 Ida. 
633; 603, 80. P i117, OOM IRAN Uae 

Ill—Main v. Pratt, 276 Ill. 218, 
224, 114 NE 576; Fitzgerald v. Allen, 
240 Ill. 80, 94, 88 NE 240. 

Kan.—Guild v. Althouse, 71 Kan. 
604, 81 P 172; Davis v. Clark, 58 Kan. 
100, 104, 48 P 563. 

Ky.—Ba W sve Sandilin, 176. Ky..°537, 
539, .195 SW 1089; Millett Vv. Parker, 
2 Metc. 608, 613. 

Me.—Day v-. Lacasse, 85 Me. 242, 
244, 27 A 124; Hubbard v. Greeley, 
aa 340, 344, 24 A 799, 17 LRA 
511. 


_ Mich.—Schmid v. Frankfort, 131 
Mich. 197, 200,-91 NW’ 131. 
. Minn.—Van Valkenburg vy. Allen, 


111 Minn. 333, 335, 126 NW 1092, 137 
AmSR 561; ‘Tharaldson v. Hatch, 
87 Minn. 168, 170, 91 NW 467. 

Miss._—-Harkreader v. Clayton, 56 
Miss. 3838, 390, 31 AmR 369. 

Mont.—Glendenning v. Slayton, 179 
EAs ES Me 

N. Y.—Hinman vy. Booth, 21 Wend. 
267. 

Or.—McPherson y. Barbour, 183 P 
752, 754; Foulkes v. Sengstacken, 83 
Orvis, 128, 158 Pe. 952," 163, P 311, 

Pa. —Weisenberger v. Huebner, 107 
A 763, 764; Murphey v. Greybill, 34 
Pa. Super. BIO Es yey, 

Lng T.—Baston v. Driscoll, 18 R. I. 
318,920; 20 A,. 445. 

Vt.—Smith v. South Royalton 
Bank, 32 Vt. 341, 345, 76 AmD 179. 

Va.—Humphreys y. Richmond, etc., 
R. ‘Co., 88 Va. 431, 454, 13 SH 985. 

Wash.—McLain y. Healy, 98 Wash. 
489, 492, 168 P.1, 2; Bronx Inv. Co.'v. 


National Bank of Commerce, 47 
Wash. 566, 569, 92 P 380. 
fa] Other definitions.—(1) ‘The 


delivery of a deed as an escrow, is 
said to be where one doth make and 
seal a deed and deliver it unto a 
stranger until certain conditions be 
performed, and then to be delivered 
to him to whom the deed is made, to 
take effect’ as his deed.” .Sheppard 
Touchst. p 58 [quot Bodwell v. Web- 
ster, 13 Pick. (Mass.) 411, 415; Gas- 
ton. v. Portland, 16 Or. 255, 259, 19 
Pe 127; Baum’s App., 113 °Pa. 58,) 65, 
4A 461: Shoenberger Vv. Hackman, 37 
Pa, 87, 94>. Miller y. Mletcher,, 27 
Gratt. (68 Va.) 408, 405,.21 AmR 


[21 C, J.—55] 


CROSS REFERENCES 


Deeds § 114. 


I. DEFINITION 


effect. 


356]. (2) “An escrow, ex vi termini, 
is a deed delivered to some third per- 
son, to be by him delivered to the 
grantee upon performance of some 
precedent condition by the grantee or 
another, or the happening of some 
event.”’ Anderson vy. Goodwin, 125 
Ga. 663, 669, 54 SE 679; Duncan v. 
Pope, 47 Ga. 445, 451. 
Seibel v. Higham, 216 Mo. 121, 131, 
115 SW 987, 129 AmSR 502; Murphey 
v. Greybill, 34 Pa. Super. 339, 353; 
Nash y. Fugate, 32 Gratt. (73 Va.) 
595, 605, 84 AmR 780. (3) “A deed 
‘in escrow is one that has been de- 
livered to a stranger, with directions 
that he shall deliver to the grantee 
upon performance by the latter of 
some condition, as the payment of a 
sum of money, or the observance of 
some obligation, or the happening of 
some event, the grantor reserving the 
right to reclaim the deed if the con- 
dition is not fulfilled, or the event 
does not happen.’ Minnesota, etc., 
Land, etc.. Co. v. Hewitt Inv. Co.,; 201 
Fed. 752, 759 [aff 211 Fed. 1020 mem, 
127 CCA 664 mem]. (4) “A deed 
delivered by ’a grantor to a third 
party to be delivered to the grantee 
at some future time and when so 
directed by him, or upon the_hap- 
pening of some future event, is a de- 
livery in escrow, and no title passes 
thereby until the deed is actually 
delivered as hereinbefore defined.” 
Peters v. Strauss, 63 Tex. Civ. A. 118, 
121, 132 SW 956. (5) ‘An escrow, 
as now interpreted, is a writing de- 
livered to a third party to hold until 
the happening of some event, as until 
it is signed by another party, or until 
a suit be dismissed; and until the 
event happens, or the condition be 
performed, it can have no effect.’ 
Mudd v. Green, 12 SWwil39)) 405. 
KyL ‘359. To same effect Ball v. 
Sendiin, WEG Vheyeb 37, LODSISW, = L089: 

[b] -Tilustrations.— (1) Where two 
parties deliver three deeds to a bank, 
plaintiff delivering two and defend- 
ant one of them, under an agreement 
that plaintiff, thirty days after no- 
tice of the affirmance of a certain 
decision by the supreme court and 
upon delivery to him of the third 
deed with certificate of title, will pay 
one thousand dollars to the bank on 
defendant’s account, and that the 
bank will then deliver his two deeds 
to defendant, and that in case of de- 
fault by plaintiff the bank will, on 
demand, deliver the three deeds to 
defendant, but that in case the su- 
preme court reverses the decision 
the bank will return the deeds to the 
respective parties, the transaction 
constitutes a deposit in escrow of the 


To same effect: 
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[24.0.1 


Deposit of deed for delivery on death of grantor see 


Parol evidence of deposit as an escrow see Evidence 
1540 et seq. 


performance of a condition or the happening of a 
certain event and then to be delivered over to take 
The term is also used to express the condi- 
tional execution and deposit of a deed or written 
instrument in such a manner.? 


But. strictly con- 


instruments with the bank. Doran 
v. Bunker Hill Oil Min. Co., 23 Cal. 
A. 644, 139 P 93. (2) Where a deed, 
in pursuance of an agreement be- 
tween the parties, is deposited with 
a third person to be returned to the 
grantor in case he gives the grantee 
certain sureties for a debt within a 
limited time, otherwise to be’ de- 
livered over to the grantee, the deed 
must be regarded as deposited in 
escrow until the expiration of the 
time set forth in the agreement. 
Raymond y. Smith, 5 Conn. 555. (3) 
Where A, in order to secure a depo- 
sition from B, agrees to give him a 
release from all claims, to take ef- 
fect when the litigation in which the 
deposition is to be used is ended, and 
to be held meanwhile by C, and B 
at the time of giving the deposition 
picks it up and puts it in his pocket, 
but afterward at the request of C 
delivers it to him to be held until 
the close of the litigation, and ad- 
mits that he so understood the agree- 
ment, the transaction is an escrow. 
Wesel Ws Coleman, il Conn. 

Kinds of instrument which may be 
escrows see infra § 4. 

Necessity of performance of con- 
dition or happening of event see in- 
fra § 25. 

Who may be depositary see infra 
§§ 15-23. 

2. Ala.—Firemen’s Ins. Co. vy. Mc- 
Millan, 29 Ala. 147: 

Ill—Baum y. Parkhurst, 26 Ill. 
A...128. 

Iowa.—Hoyt v. 
746, 55 NW 18. 

Minn.—Knopf v. Hansen, 37 Minn. 
215, +33. NW. 781. 

Nebr.—Wier v. Batdorf, 24 Nebr. 
83, 28 NW 22; Patrick v. McCormick, 
10 Nebr. 1, 4 NW 312. 

Oh.—State v. Perry, Wright 662. 

Or.—Tyler v. Cate, 29 Or. 515, 45 
P 800. 

W. Va.—Spring Garden Bank v. 
Hurlings Lumber Co., 32 W. Va. 357, 
9 SE. 243, 3 LRA 583. 

Wis.—Schmidt v. Deegan, 69 Wis. 
300, 34 NW 83. 

“An escrow is defined to be ‘a con- 
ditional delivery of a deed, to a 
stranger, and not to the grantee him- 
self, until certain conditions shall be 
performed, and then it is to be de- 
livered to the grantee.’’’ Firemen’s 
Ins. Co. v. McMillan, 29 Ala. 147, 
160. 

“The conditional delivery of a deed 
or instrument in writing which is 
not to be operative or take effect as 
an absolute delivery until. certain 
conditions shall be performed, is a 


McLagan, 87 Iowa 


| 
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strued the term will not include the conditional de- 
posit of money ® or of a receipted bill.* 
An escrow differs from a 


i: 


In order that an instru- 
ment may operate as an escrow, not only must there 
be sufficient parties, a proper subject matter, and 
a consideration, but the parties must actually con- 
and the deposit of the instrument in pur- 
suance of such contract must be absolute and be- 
yond the control of the depositor.’ 
instrument so deposited can be withdrawn by the 
As in other contracts the consideration 
may be either a benefit to the promisor or a detri- 
There is, however, a class 
of cases where no contract exists, as where an in- 
strument is deposited with a third person to be de- 


Deed distinguished. 


[§ 2] A. In General. 


tract,°® 


depositor.® 


ment to the promisee.® 


delivery in escrow.” Baum y. Park- 
hurst, 26 Ill. A. 128, 130. 

“An escrow is a conditional delivery 
to a stranger, to be kept by him 
until certain conditions are _ per- 
formed, and then to be delivered to 
the grantee.” Patrick v. McCor- 
mick, 10 Nebr. 1,.5,.4 NW 312. 

“A conditional delivery is and can 
only be made by placing the deed 
in the hands of a third person, to 
be kept by him until the performance 
of some condition or conditions by 
the grantee or some one else, or un- 
til the happening of some event, 
when, upon the performance or hap- 
pening of which, the deed is to be 
delivered over by the depositary to 
the -srantee.’), eer _Dixon,,, C./ J.) .in 
Prutsman v. Baker, 30 Wis. 644, 647, 
11 AmR 592 [quot Schmidt v. Dee- 
gan, 69 Wis. 300, 305, 34 NW 83]. 

8. See infra § 4. 

4 See infra § 4. 

5. Fitch v. Bunch, 30 Cal. 208. 

G.- rs S.—Anderson v. Messenger, 
158 Fed. 250, 85 CCA 468. 

Ark.— Roach vy. A. D. Malone Mer- 
cantile Co., 1385 Ark. 69, 204 SW 971. 

Cal.—Thomas v. Birch, 173 P 1102; 
Holland vy. McCarthy, 173 Cal. 597, 
160 P 1069; Wadleigh v. Phelps, 149 
Cal... 627, 87 P 93; Miller vy. Sears, 
91 Cal. 382, Pat! 2 589, 25 AmSR 176; 
Fitch v. Bunch, 380 Cal. 208, 

Til-—Main “v. Pratt, 276 Til. 218, 
118. NE 576. 

Kan.—Hughes v. Thistlewood, 40 
Kan, 232,:19 P.629. 

Nebr.—Ambler v. Jones, 102 Nebr. 
40, 165 NW 886. 

N.: Y.—Stanton v.,Miller, 58 N.Y. 
i192 [rev 65 Barb. 58]; Bosea v. Lent, 
44 Misc. 437, 90 NYS 41. 

N. D.—Seifert v. Lanz, 2g Now, 
139, 150 NW 568. 

Or.—Foulkes v. Sengstacken, 83 
Or, 118,158 P 952, 163 P 311; Davis 
Voiubrignvam: oo, Or) 4h. Cog Pa od, 
AnnCas1912B 1340. 

Utah.—Clark v. Campbell, 23 Utah 
569, 65.P 496, 90 AmSR 716, 54 LRA 
508, 

Wash.—McLain v. Healy, 98 Wash. 
489, 168 P 1, LRA1918A 1161; Bronx 
Inv. Co. vy. National Bank of Com- 
merce, 47 Wash. 566, 92 P 3880. 

Wis.—Campbell vy. Thomas, 42 Wis. 
437, 24 AmR 427. 

‘ “Not only must there be sufficient 
parties, a proper subject-matter and 
a consideration, but the parties must 
have actually contracted. When the 
instrument purports to be a convey- 
ance of land, the grantor must have 
sold, and the grantee must have pur- 
chased the land. A proposal to sell, 
or a proposal to buy, though stated 
in writing, will not be sufficient. The 
minds of the parties must have met, 
the terms have been agreed upon, 
and both must have assented to the 
instrument as a conveyance of the 
land, which the grantor would then 
have delivered, and the grantee re- 
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[§ 3] 


Otherwise the 
. matters.*4 


[§ 4] 


ceived, except for the agreement then 
made that it be delivered to a third 
person, to be kept until some speci- 
fied condition is performed by the 
grantee, and thereupon to be deliv- 
ered to him by such third person. 
The actual contract of sale on the 
one side, and of purchase on the 
other, is as essential to constitute 
the instrument an escrow, as that it 
be executed by the grantor; and un- 
til both parties have definitely as- 
sented to the contract, the instru- 
ment executed by the proposed 
grantor, though in form a deed, is 
neither a deed nor an escrow; and 
it makes no difference whether the in- 
strument remains in the possession 
of the nominal grantor or is placed 
in the hands of a third person, pend- 
ing the froposals for sale or pur- 


chase.” Fitch v. Bunch, 30 Cal. 209,. 


213. 

[a] Mlustration.—The deposit of 
the deed with a third person by one 
of the parties to a contract for the 
exchange of land, to be delivered to 
the other party to the contract as 
soon as the question of the title to 
the land is settled satisfactorily, does 
not constitute a deposit in escrow, 
as the essential element of an actual 
contract of sale on the one side and 
of purchase on the other, definitely 
assented to by the parties, is lacking. 
Miller y. Sears,, 91 Cal.282, 27 P_589, 
25 AmSR 176. 

[b] A contract not brought to the 
notice of those holding stock in 
escrow until after they have de- 
livered it in pursuance of the terms 
of the contract under which they 
hold will not be valid, even though 
it might have been valid if brought 
to their notice before delivery. Walk- 
Me Bamberger, 17 Utah 239, 54 P 

[c] A wife need not sign the stipu- 
lation as'to the conditions making an 
instrument deposited with a third 
person an escrow where she has joint- 
ly executed it with her husband and 
intrusted it to him for delivery. 
Hughes v. Thistlewood, 40 Kan. 232, 
19. P, 629. 

Instruments complete on face see 
infra § 16 

v6 Trrevocability of deposit see in- 
Lreayeseck oe 

8. U. S.—Anderson v. Messenger, 
158 Fed. 250, 85 CCA 468, 

Cal.—Fitch v. Bunch, 30 Cal. 208. 

Ill.—Main vy. Pratt, 276 Ill. 218, 
118 NE 576. 

N. D.—Seifert v. Lanz, 39 N. D. 
139.150 NW 568. 

Wis.—Campbell v. Thomas, 42 Wis. 
437, 24 AmR 427, 

9. > Thomas? v. Birch, (Cah) cfie oe 
1102; Mechanics’ Nat. Bank y. Jones, 
76 App. Div. 534, 78 NYS 800 [aff 175 
Ny Ys 518, (67 NE 108ay* Seifert vy. 
Lanz, 29, N. D.*139, 150 NW 568. 

10. Daggett v. Simonds, 173 Mass. 
340. 53 NE 907, 46 LRA 332; Foulkes 


NATURE AND REQUISITES 


livered to the beneficiary named therein upon the 
death of a depositor.?° 

B. Instruments—l. Requisites. 
strument must be duly and validly executed.1! Thus 
an escrow fer the conveyance of land must be signed 
and acknowledged,!* and must be perfect and com- 
plete in all other respect,® except as to mere minor 
The instrument must also be intended’to 
take effect eventually upon delivery.?® 

2. Kinds. 
inally applied to instruments for the conveyance of 
land,'® but is now applied to all written instru- 
ments so deposited." 


[§ 1-4 


deed only in respect to its delivery. They are iden- 
| tical in other essentials.> 


The in- 


The term ‘‘escrow’’ was orig- 


It has been held to include 


v. Sengstacken, 83 Or, 118, 158 P 
952, 163 P 811; Giddings vy. Giddings, 
51 Vt. 227, 31 AmR 682; Blanchard 
vy. Sheldon, 43 Vt. 512. 

[a] Promissory notes, deposited 
to take effect after the death of the 
promisor, have been upheld to pass 
rights thercunder. Giddings v. Gid- 
dings, 5 “Vt. "22750 345) Amity, OSae 
Blanchard y. Sheldon, 43 Vt. 512. 

Deed for delivery on death of 
grantor see Deeds § 114. 

lly, Fitch =v; Bunch, "30. Cal” "208; 
212; Nichols v. Oppermann, 6 Wash. 
618, 34 P 162; Campbell v. Thomas, 
42 Wis. 437, 24 AmR 427. 

“Every act necessary to be per- 
formed by either party to the deed, 
in order that the present title may 
pass to the grantee, must also be per- 
formed, in case of an escrow, except 
only’ the delivery of the deed to the 
grantee.” Fitch v. Bunch, supra. 

12. Lewis y. Prather, 21 SW 538, 
14 KyL 749. 

13. Jordan v. Jordan, 10 Lea 
(Tenn.) 124, 127, 43 AmR 294, 

Instrument complete on its face 
see infra §§ 16, 19. 

14. Bailey v. Security Trust Co., 
(Cal.) 177 P 444, 449; Elston v. Cham- 
berlin, 41 Kan. 354, 21 P 259; Torrey 
v. Thayer, 37 N. J. L. 339; Beekman 
v. Frost, 18)-Johns. (CN. 2Y.), 544-9 
AmD 246. 

[a] Acknowledgment of married 
woman.—The certificate of acknowl- 
edgment of a married woman to a 
deed deposited in escrow need not 
state that there was a private ex- 
amination, if it certifies that she was 
examined separate and apart from 
her husband; and that a subSstantiat 
compliance with the statutory re- 
quirements is sufficient. Torrey v. 
Thayer, 37 N. J. Li. 339. 

[b] Omission of name of trans- 
feree.—Although option and assign- 
ment of shares of stock which were 


deposited in escrow did not specif- ’ 


ically name the assignee, transac- 
tion was valid transfer, for the pur- 
poses of the escrow, where from all 
the documents deposited in escrow 
the name of the transferee was as- 
certainable. Bailey v. pe ne 2M Trust 
Cost CCalt) Ae are 

15. See infra § 5. 

16. Vaughan v. Vaughan, 161 Ky. 
401, 170 SW 981, AnnCas1916B 1027; 
Alexander vy. Wilkes, 11 Lea (Tenn.) 
221; Jordan y. Jordan, 10 Lea (Tenn.) 
124; 48 AmR 294. 

17. Ind.—Riggs v. Trees, 120 Ind. 
402, 22 NE 254, 5 LRA -696. 

Ky.—Vaughan vy. Vaughan, 161 Ky. 
401, 170 SW 981, AnnCas1916B 1027; 
Millett v. Parker, 2 Metc. 608. 

Mont. —Glendenning v. Slayton, Lie 
Peat. 

Tenn.—Alexander v. Wilkes, 11 Lea 
221; Jordan vy, Jordan, 10 Lea 124, 
43 AmR 294. 

Eng.—Millership v. Brookes, 5 H. 
& N. 797, 157 Reprint 1399. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“a, 6S Se at gh ee Ee Bee, * et =< 
Vebe non 


— §§ 46) 


both sealed and unsealed instruments,!® as mort- 
gages *® and releases thereof,?° bonds,?! promissory 
notes,” contracts for sale of property,?* conces- 
sions,** general releases of causes of action,?* life 
insurance policies,”® licenses for the use of patents,?? 
certificates of stock,?® or subscriptions to stock.?® 
Money deposited in a bank to be held until the per- 
formance of a condition has been treated as de- 
posited in escrow,*° although this is contrary to the 
generally accepted or common-law meaning of the 
Nor would the common-law meaning of an 
escrow include the deposit of a receipted bill.%? 

[§ 5] C. Condition or Contingency—l. Neces- 
To constitute an instrument 
an escrow it must be deposited with the intention 
that it shall take effect upon the performance of 
an express condition or the happening of a certain 
event,*? and, as such condition or event is what dif- 


term.* 


sity—a. In General. 


[a] An indenture of apprentice- 
ship sealed and delivered to an at- 
torney who is acting for all the par- 
ties, with directions that it shall not 
be delivered except on condition that 
a covenant by the master to indem- 
nify the apprentice for all traveling 
expenses incurred during his appren- 
ticeship for and on account of 
plaintiff, shall be inserted in such 
indenture, and the indenture shall be 
executed by the master, operates as 
an escrow. Millership v. Brookes, 5 
He és Ne G94; Loe Reprint -1399. 

{b]. Instruments not fully ex- 
ecuted.— Writings which are deposited 
with a third person to hold until the 
happening of some event, or until the 
writings are executed by additional 
obligors and then to be delivered 
over, are now regarded as escrows. 
Millett v. Parker, 2 Mete. (Ky.) 608. 

18. Baum v. Parthurst, 26 Ill, A. 
128; Alexander y. Wilkes, 11 Lea 
(Tenn.) 221, 225. 

“The term was originally applied 
to a deed, but has been extended 
first to sealed obligations, and then 
to written contracts generally.” Alex- 


‘ander v. Wilkes, supra. 


19.. Davis v. Clark, 58 Kan. 100, 
PAS P5638. 
20. Franklin v. Killilea, 126 Wis. 


88, 104 NW 993. 

21. Robertson v. Coker, 11 Ala. 
466; Roberts v. Mullenix, 10 Kan. 
22; Blair v. Security Bank, 103 Va. 
762, 50 SE 262. 

[a] A bond for a deed deposited 
in escrow with a disinterested third 
person to be held until a certain sum 
of money shall be paid is itself an 
escrow. Roberts v. Mullenix, 10 Kan. 
22, 

Escrow of arbitration bond see Ar- 
bitration and Award § 689 note 85 
pb]. 
: ecw of bail bond see Bail § 263. 

22. Cal.—Bither v. Christensen, 1 
Gal. A. 90,812 670: 

Conn,—St. Paul’s Espiscopal Church 
y. Fields, 81 Conn. 670, 72 A 145; 
Huntington v. Smith, 4 Conn, 235. 

Ida.—Brinton v. Lewiston Nat. 
Bank, 11 Ida. 92, 81 P 112. 

Tll.—Foy v. Blackstone, 31 Ill. 538, 
83 AmD 246. 

Ind.—Union Trust Co. v. Adams, 
54 Ind, A. 166, 101 NE 741. 

Kan.—Davis v. Clark, 58 Kan. 100, 
48 P 563; Taylor v. Thomas, 13 Kan. 
217. 

Mo.—Henshaw. v. Dutton, 59 Mo. 
139; Massmann v. Holscher, 49 Mo. 
87: 

Tenn.—Alexander v. Wilkes, 11 Lea 


arya 


Wis.—Andrews v. Thayer, 30 Wis. 
72 Kan. .545, 


228. 


23. Scott v. Stone, 


-84 P 117; Naylor v. Stene, 96 Minn. 


57, 104 NW 685. 

24. Havana City .R..Co. v. Cebal- 
los, 139 Fed. 538, 71 CCA 326. 

25. Tucker v. Dudley, 113 App. 
Div. 500, 99 NYS 339. 

.26. Price v. Home Ins. Co., 54 Mo. 


et, ee 
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tion. 


A, 119; Confederation Life Assoc. v. 
O’Donnell, 13 Can. S, C. 218. 

{a] An application for fire insur- 
ance left with the agent of a coim- 
pany to be held by the agent until 
the applicant had obtained consent 
of another company is an escrow. 
erie v. Home Ins. Co., 54 Mo. A. 
19} 

27. Hammond y. Hunt, 11 F. Cas. 
No. 6,003, 4 Bann. & A. 111. 

28. Christian v. Deadwood First 
Nat. Bank, 155 Fed, 705, 84 CCA 53; 
Clarke v. Eureka County Bank, 123 
Fed. 922 [aff 130 Fed. 325, 64 CCA 
571 (certiorari den 195 U. S. 631, 25 
SCt 788, 49 L. ed. 353)]; Boyd v. 
American Sav. Bank, etc., Co., 40 
Wash, 571, 82 P 904. 

Ottawa, etc., R. Co. vy. Hall, 1 
TH 2A. (612° 

Subscriptions delivered in escrow 
see Corporations § 782. 

30. State Bank y. Parker, 69 Fla. 
258, 67 S 915; Harris vy. Snyder, 55 
Mise. 306, 105 NYS 502; Frichott v. 
Nowlin, (Lex? . Civ A.) 50ASIWw 
164. 

fa] Dlustration.—Where purchase 
money for land was deposited in bank 
under an agreement that it was to be 
paid to grantor upon his removing 
a cloud upon the title, strict com- 
pliance with the condition was re- 
quired by the court as in an ordinary 
ease of escrow. Frichott v. Nowlin, 
(Tex. Civ. A.) 50 SW 164. 

831. Foster v. Los Angeles Trust, 
ete., Bank, 36 Cal. A..460, 172 P 392; 
Glendenning v. Slayton, (Mont.) 179 
P 817. See also supra § 1. 

[a] In Montana the common-law 
definition, recognized by Rev. Codes 
§ 4599, was that an “escrow” was a 
written instrument delivered to a 
third person, to take effect on a con- 
tingency, which became effective only 
on delivery after happening of con- 
tingency. The term originally ap- 
plied to deeds only. It has been ex- 
tended to written instruments gen- 
erally, but not to deposits of money 
or of receipted bills. Glendenning v. 
Slayton, (Mont.) 179 P 817. 

32. Glendenning vy. Slayton, (Mont.) 
179 P 817. 

33. Miss.—Graves v. Tucker, 18 
Miss. 9. f 

N. Y.—Braman v. Bingham, 26 N. 
Y. 483; James v. Vanderheyden, 1 
Paige 385. 

Wash.—Glenn v. Hill, 11 Wash. 
541, 40 P 141. 

WwW. Va.—Watson y. Coast, 35 W. 
Va. 463, 14 SE 249. 

Eng.—Exton v. Scott, 6 Sim. 31, 9 
EngCh 31, 58 Reprint 507. 

[a] Wustration.—An instrument 
purporting to convey land delivered 
to grantee to be deposited by him 
with a third person until grantor re- 
turns from a journey, and in that 
event to be redelivered to grantor, 
is not an escrow because there is no 
event in which it'is to be delivered 
to the grantee. Braman y. Bingham, 
26 N. Y. 483. 
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ferentiates an escrow from a completely executed 
instrument, as a deed, bond, or note,®* the condi- 
tion must be one in fact which will prevent the 
operation of the instrument until it is performed.*> 
In the absence of such condition or contingency, a 
mere understanding,*® expectation,?’ or promise °° 
that something will be done is insufficient. 
general rule the condition must be part of a con- 
tract between the parties.®° 

[$ 6] b. Contingency as Substitute for Condi- 
Many of the authorities make a distinction 
between cases where the future delivery is to de- 
pend upon the performance of some condition, and 
cases where it is to await the lapse of time or the 
happening of some contingency, holding that the 
former is an escrow, but that the latter will be 
deemed the grantor’s deed presently.*® It has been 
held, however, even in some of the foregoing juris- 


As a 


Intention controlling see infra § 14. 


34. Escrow and deed distinguished 
see Supra § 1. i 
35. Seifert vy. Lanz, 29 N. D. 139, 


150 NW 568; Kanner v. Startz, (Tex. 
Civ. A.) 203 SW _ 603; Kidner v. 
Keith, 15''C. 0B. N“Sv 35, 109°" CLP 35, 
143 Reprint 695; O’Connor v. Beaty, 
27 U. C. C. P. 203. See also Bene- 
dict v. Rutherford, 11 U. C. C. P. 213 
(where a debtor makes an assign- 
ment, which certain of his creditors 
execute, reciting an agreement by tne 
creditors to accept a certain per+ 
centage of claims payable in six and 
twelve months and secured by promis- 
sory notes, and releasing the debtor 
from all liability on their claims, the 
giving of the notes is not a condition 
precedent, the failure to perform 
which will prevent the operation of 
the release). 

36. Carrick v. French, 7 Humphr. 
(Tenn.) 459; Cumberlege v, Lawson, 
1 C. B. N. S. 709, 87 ECL 709, 140 
Reprint 292; Huggard vy. Ontario, etc., 
Land Co., 1 Sask. L, 526. 

fa] MTlustration.—An understand- 
ing that others are to sign the in- 
strument, who fail to do so, is in- 
sufficient. It must be handed over 
on the condition that if others do 
not sign it it shall be no deed. Car- 
rick vy. French, 7 Humphr. (Tenn.) 


459. 

37. Ordinary y. Thatcher, 41 N. J. 
L: 4085532 AmR' 225;" Carrick iy 
French, 7 Humphr, (Tenn.) 459; Bow- 
ker v. Burdekin, 11 M. & W. 128, 152 
Reprint 744, 8 ERC 599. 

38. Ordinary v. Thatcher, 41 N. J. 
L 403, 32 AmR 225; Black y. Lamb, 
12 N. J. Eq. 108; Adler v. Germania 


F. Ins. Co., 17 Misc. 347, 39 NYS 
1070; Evans vy. Gibbs, 6 Humphr. 
(Tenn.) 405. 

39. Stanton v. Miller, 58 N. Y. 


192 [rev 65 Barb. 58]; Seifert v. Lanz, 
29 N. D. 139,°150 NW 568; Davis v. 
Brigham, 56 Or. 41, 107 P 961, Ann 
Cas1912B 1340. 

[a] A mere direction by the de- 
positor to the depositary regarding 
the condition on which the instru- 
ment is deposited is not a contract, 
where the person who is supposed to 
be the eventual transferee and for 
whom the obligation of the instru- 
ment is Supposed to exist is not ap- 
prised of its character and is not a 
party to the transaction between the 
depositor and the depositary. Stan- 


ton v. Miller, 58 N. ¥Y. 192 [rev 65 
Barb. 58]. 

Time of imposing condition see in- 
fra § 9. 

40. U. S.—McCalla vy. Bane, 45 
Fed. 828. 


Cal.—Wittenbrock y. Cass, 110 Cal. 
1, 42 P 300; Bury v. Young, 98 Cal. 
446, 33 P) 338, 35 AmSR 186. 

Conn.—Grilley v. Atkins, 78 Conn. 
380, 62 A 387, 112 AmSR 152, 4 LRA 
NS 816; Stewart v. Stewart, 5 Conn. 
817; Belden v. Carter, 4'!Day’ 66, 4 
AmD 185. But see Connecticut cases 
infra note 41. 
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dictions that this distinction is not correct, and 
that where the instrument is deposited to be held 
until the happening of a contingency, it is an es- 
The happening of the event upon which 
the instrument is to be delivered must be certain.*? 
At common law an apt and 
proper form of words was required to evidence the 
deposit of an instrument as an escrow,** but this is 
no longer required.** It will generally depend rath- 
er on the words and purposes expressed than upon 
the name which the parties give to the instrument.*° 


crow.?*! 


[§ 7]. 2.. Form. 


Ind.—Stout v. Rayl, 146 Ind. 379, 
45 NE 515 

Kan.—Nolan v. Otney, 75 Kan. 311, 
89 P 690, 9 LRANS 317. 

Mass.—O’Kelly v. O’Kelly, 8 Metc. 


-436; Foster v. Mansfield, 3 Metc, 412, 


37 AmD 154; Hatch v. Hatch, 9 Mass. 
3807, 6 AmD 67; Wheelwright Vv. 
Wheelwright, 2 Mass. 447, 3 AmD 66. 

Mich.—Latham v. Udell, 38 Mich. 
238; Wallace:.v. Harris, 32 Mich. 380. 

Minn.—Haeg v. Haeg, 53 Minn. 33, 
55 NW 1114. 

Mont.—Martin v. Flaharty, 13 
Mont. 96, 32 P 287, 40 AmSR 415, 19 
LRA 242. 

N. Y.—Hathaway v. Payne, 34 N. 
Y. 92; Hunter v. Hunter, 17 Barb, 25; 
Goodell vy. Pierce, 2 Hill 659; Tooley 
v. Dibble, 2 Hill 641; Ruggles v. Law- 
son, 13 Johns. 285, 7 AmD 375. 

N. C.—Hall v. Harris, 40 N. C. 303. 

Oh.—Ball v. Foreman, 37 Oh. St. 
132; Crooks v. Crooks, 34 Oh. St. 610. 

Pa.-—Landon v. Brown, 160 Pa. 538, 


28 A 921; Stephens vy. Rinehart, 72 
Pa. 434; Stephens v. Huss, 54 Pa. 
20. 


Wash.—Glenn y. Hill, 11 Wash. 
541, 40 P 141. 

Wis.—Albright v. Albright, 70 
Wis. 528, 36 NW 254; Wells v. Wells, 
13:2- Was: 73, (lila NW tilts Butesee 
Wisconsin cases infra note 41. 

Eng.—Doe v. Bennett, 8 C. & P. 
124, 34 ECL 645, 

Compare Rendlen y. Edwards, 116 
Mo. A. 390, 92 SW 731 (holding that 
deeds deposited with a third person 
to be held until the death of the 
grantor’s mother, while not escrows, 
do not take effect until the mother’s 
death). 

“Where the future delivery is to 
depend upon the payment. of money, 
or the performance of Some other 
condition, it will be deemed an 
escrow. Where it is merely to await 
the lapse of time, or the happening 
of some contingency, and not the 
performance of any condition, it will 
be deemed the grantor’s deed present- 
ly.’ Foster v. Mansfield, 3 Mete. 
(Mass.) 412, 414, 37 AmD 154. 

[a] Tilustrations.—(1) lf a gran- 
tor, at the time of his giving direc- 
tions for the making of a deed, and 
after the deed is drawn and pres sent- 
ed to him, directs and intends that 
from and after its execution it shall 
be taken and retained by the scrivener 
until after the grantor’s death, and 
then be delivered to the grantee, and 
he thereupon executes the deed, pur- 
suant to such intent, and then, with- 
out changing his purpose, delivers it 
to the scrivener to be attested and 
acknowledged, and to be retained by 
him, without any further act of the 
grantor, and the deed is attested and 
acknowledged and is retained by the 
scrivener until after the grantor’s 
death, and is then delivered to the 
grantee, the 
grantee from the time of the execu- 
tion of the deed. Foster v. Mansfield, 
38 Metc. (Mass.) 412, 87 AmD 154. (2) 
Where a deed of land to a married 
woman is placed in the hands of a 
third party to be delivered to the 
grantee upon the happening of a con- 
tingency, an interest vests at once 
in the grantee sufficient to consti- 
tute her the owner of a separate es- 
tate within the meaning of Rev. St. 


estate vests in the} 


ESCROWS 


§ 3108. Cook v. Niehaus, 8 Oh. Dec. 
(Reprint). 505,°8 CincLBul 259. 

When instrument takes effect see 
infra §§ 34-36. 

41, Ala.—Prewitt v. Ashford, 90 
Ala. 294, 7 S 8381. 

Conn.—Wolcott v. Coleman, 1 Conn. 
375. But see Connecticut cases supra 
note 40. 

J1l.—Stone v. Duvall, 77 Ill. 475. 
A Gaeta v. Parker, 2 Metc. 608, 

oe 

W. Va.—Spring Garden Bank v. 
Hurlings Lumber Co., 382 W. Va, 357, 
9 SE 243, 3 LRA 583. 

Wis.—Prutsman v. Baker, 30 Wis. 
644, 11 AmR 592, But see Wisconsin 
cases supra note 40. 

“Although an escrow may have 
been originally a writing which was 
delivered to a third person, and was 
not to take effect until certain con- 
ditions were performed by the gran- 
tee, yet writings which are delivered 
to a third person to hold until the 
happening of some event, or until the 
writings are executed by additional 
obligors, are now regarded as 
escrows.”’ Millett v. Parker, supra. 

[a] Tilustrations.—(1) A deed de- 
posited with a third person to be de- 
livered to the grantee in the event 
of the affirmance by the supreme 
court of a decree in the case involv- 
ing litigation coneerning the lands 
conveyed is deposited in escrow. 
Prewitt v. Ashford, 90 Ala. 294, 7S 
831. (2) Where a deed is deposited 
with a third party, to be retained by 
him until the death of the grantor 
and then to be delivered to the 
grantee, it is an escrow, and will 
operate to pass title only on the 
death of the grantor. Stone v, Duvall, 
USI: t482 55 

Definition see supra § 1. 

42. Nichols v. Oppermann, 6 Wash. 
618, 34. P 162. 

43. Shoenberger v. Hackman, 37 
Pa. 87; 4 Comyns Dig. p 263 n; Shep- 
pard Touchst. p 58, 

44. Bodwell v. Webster, 13 Pick. 
(Mass.) 411. 

45. Hillhouse v. Pratt, 74 Conn. 
113, 49 A 905; Bodwell v. Webster, 
13 Pick. (Mass.) 411; Foster v. Mans- 
field, 3 Metc. (Mass.) 412, 37 AmD 
154; Tharaldson v. Everts, 87 Minn. 
168, 91 NW 467. . 

46. Conn.—White  v. 
Conn. 271. 

Fla.—Southern L. Ins., etc., Co. v. 
Cole, 4 Fla. 359. 

Me.—Jackson vy. Sheldon, 22 Me. 


569. 
Mass.—Bodwell  v. Webaror 13 
Stene, 96 Minn. 


Pick. 411. 
Minn.—Naylor v. 
57, 104 NW 685; Lindley v. Groff, 37 
Minn. 338, 34 NW 26; Andrews v. 
Farnham, 29 Minn. 246, 13 NW 161. 
N. J.—Trenton, State Bank vy. 
Evans, 15 N. J.. Le 1555) 28 "Amb 400. 
N. Y.—Gilbert v. North American 
KE. Ins. Co., 23 Wend. 43,; 35). AmD 
543; Clark v. Gifford, 10 Wend. 310. 
Or.—Foulkes vy. Sengstacken, 8&3 
Or. 118, 158 P 952,163 P 311; Gaston 
v. Portland, 16 Or. 255, 19 P 127. 
Wash.—Bronx Inv. Co. vy. National 


Bailey, 14 


poe eet Commerce, 47 Wash. 566, 92 
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Wis.—Wells v. Wells, 132 Wis. 73, 
111 NW 1111. 

Eng.—Murray y. Stair, 2 B. & C. 


[§§ 6-7 


Thus the term ‘‘escrow’’ need not be used;*® nor 
on the other hand will the use of the term neces- 
sarily make the instrument an escrow.** 
however, the term is used, it indicates more clearly 
and distinctly than any other the actual intention 
of the parties.4® 
hold that the condition upon which the instrument 
is deposited in escrow must be expressed in writ- 
ing,*? the weight of authority is to the effect that 
it need not be.®?, 
contract made in writing between the parties must 


. When, 


Although some of the authorities 


The rule that an instrument of 


82, 9 ECL 45, 107 Reprint 313; Bow- 
ker v. Burdekin, 11 M. & W. 128, 147, 
152 Reprint 744, 8 ERC 599. 

“I take it now to be settled, though 
the law was otherwise in ancient 
times ... that in order to constitute 
the delivery of a writing as an 
escrow, it is not necessary it should 
be done by express words, but you 
are to look at all the facts attend- 
ing the execution,—to all that took 
place at the time, and to the re- 
sult of the transaction; and there- 
fore, though it is in form an abso- 
lute delivery, if it can reasonably be 
inferred that it was delivered not 
to take effect as a deed till a certain 
condition was performed, it will 
nevertheless operate as an escrow.” 
Per Parke, B., in Bowker y. Burdekin, 
supra. 

fa] Tllustration.—Where an in- 
denture of apprenticeship is executed 
and deposited with an attorney act- 
ing for all the parties, and at the 
time of execution the depositor in- 
structs the attorney to insert a pro- 
vision for the payment of certain ex- 
penses and not to allow the other 
party to sign the instrument or de- 
liver it to him until he agrees with 
such provision, the instrument will 
be regarded as an escrow, although 
the term is not used. Millership v. 
Brookes, 5 H. & N. 797, 157 Reprint 
1399. 

47. Wallace v. Butts, (Tex. Civ. 
A.) 31 SW 687. 

48. Clark v. Gifford, 10 Wend. (N. 
Y.) 310; Foulkes v. Sengstacken, 83 
Orr-118,7L58eP 9p2) 1163) P\ 31 h= Brome 
Inv. Co. v. National Bank of Com- 
merce, 47 Wash. 566, 92 P 380. 

49. Forbis v. Reeves, 109 Ill. A. 
98; McCann v. Atherton, 106 Ill. 31; 
Foy v. Blackstone, 31 Ill. 538, 883 AmD 
246; Ryan v. Cooke, 68 Ill. A.’ 592 
{aff 172 Ill. 302, 50 NE 213]. 

50. U. S.—Minnesota, ete., Land, 
etc., Co. v. Hewitt Inv. Co., 201 Fed. 
752 [aff 211 Fed. 1020 mem]. 
£4 Comoe ewan v. Potter, 2 Root 

Mich.—Fulton y. Priddy, 123 Mich. 
298, 82 NW 65, 81 AmSR 201; Dike- 
man v. Arnold, 71 Mich. 656, 40 NW 
42. But see Taft v. Taft, 59 Mich. 
185,°26 NW 426, 60 AmR 291. 

Minn.—Tharaldson vy. Everts, 87 
Minn. 168, 91 NW 467. 

Nebr.—Gregory vy. Littlejohn, 25 
Nebr. 368, 41 NW 2538. 
fan Y.—Stanton v. Miller, 58 N.. Y. 


Or.—Foulkes v. Sengstacken, 83 
Or; 118,-158.P-952,, 1168 PB Sik Gaston 
v, Portland, 16 Or, 255, 19° P, 127. 

Wash.—Manning v. Foster, 49 
Wash. 541, 96 P 233, 126 AmSR 876, 
18 LRANS 337, 16-AnnCas 95; Pa- 
cific Nat. Bank y. San Francisco 
Bridge Co., 23 Wash. 425, 63 P 207; 
Nichols v. Oppermann, 6 Wash. 618, 
34 P 162. 

Wis.—Campbell v. Thomas, 42 Wis. 
437, 24 AmR 427. 

“Tt may rest in parol, or be partly 
in writing and in part oral.” Gaston 
v:; Portland, 16 Or. 255, 261, 19 P 127: 
To same effect Minnesota, ‘ete., Land, 
etc., Co. v. Hewitt Inv. Co., 201 Fed 
752 {aff 211 Fed. 1020 mem]; Stan- 
ton v. Miller, 58 N. Y. 192; Campbell 
v. Thomas, 42 Wis. 437, 24 AmR 437. 

[a] The term “escrow card” is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be deemed to contain the entire agreement has no 
No particular form of words is nec- 
essary to constitute an escrow;°? the terms of the 
escrow stipulations may be derived from all the cir- 
cumstances.°* However, it obviates all questions as 
to the intention of the parties if at the time of the 
deposit it is expressly declared that the instrument 
is to be delivered upon the performance of such 


applieation.®! 


conditions.®4 


[§ 8] 38. Kinds.®> Conditions may be of many 
The most common condition seems 
to be the payment of money by the grantee or 
An arrangement between the obligors of 
an instrument, as a bond or note, that it is not to 


different kinds.°¢ 


obligee.>? 


sometimes used to express the writ- 
ten memorandum of the stipulations 
of the escrow contract and the in- 
strument or instruments deposited. 
See Balfour vy. Hopkins, 93 Fed. 564, 
385 CCA 445. 


51. Stanton v. Miller, 58 N. Y. 192. 

52. Conn.—White vy. Bailey, 14 
Conns 271..8% 

Seep Rea ssapes v. Sheldon, 22 Me. 
19) ° 

Minn.—Tharaldson vy. Everts, 87 
Minn. 168, 91 NW 467. 

N. J.—Trenton State Bank vy. 


Wyans} (15 Ny. J. T.)'155, 128 “Amb 400. 
Or.—Gaston v. Portland, 16 Or. 255, 
99 P1127. i 
Pa.—Landon y. Brown, 160 Pa. 538, 


28PA 921; Vt 

Vt.—Smith ‘vy. South Royalton 

Bank, 32 Vt. 345, 76 AmD 179. 
Wash.—Bronx Inv. Co. v. National 


Bank of Commerce, 47 Wash. 566, 92 
P 380. 


Eng.—Bowker v. Burdekin, 11 M. 
& W. 128, 152 Reprint 744, 8 ERC 


boo: 

Ont.—O’Connor v. Beaty, 27 U. C. 
nes MP 2033 

53. U. S.—Western Union Tel. Co. 
v. Lange, 248 Fed. 656, 160 CCA 556. 
- Cal.—Bailey v. Security Trust Co., 
177 P 444, } 

Minn.—Tharaldson v. Everts, 87 
Minn. 168, 91 NW 467. 

N. Y.—Hull v: Hull, 225 N. Y. 342, 
122 NE 252: 

Or.—McPherson vy. Barbour, 183 P 


‘752: Gaston v. Portland, 16 Or. 255, 
9 P'127. 


Pa.—Landon v. Brown, 160 Pa. 538, 


28 A 921. 

Ss. D.—Wyatt v. Meade County 
Bank, 40 S. D. 111, 166 NW 423: 

Wash.—Bronx Inv. Co. v. National 
Bank of Commerce, 47 Wash. 566, 
92 P 380. 

Eng.—Bowker v. Burdekin, 11 M. 
& W. 128, 152 Reprint 744, 8 ERC 
599: 

Ont.—O’Connor v. Beaty, 27 U. C. 
CryP¥ 203: 

[a] Agreement for payment of 
‘commission to transferee.—Where 
the owner of corporation stock made 
option and assignment, depositing 
them in escrow, the fact that he also 
gave the inteided transferee agree- 
ment for commission and order on 
escrow holder to pay commission did 
not, as to the escrow holder, deprive 
the transaction of its escrow char- 
acter. Bailey v. Security Trust Co., 
(Cal.) 177 P 444. ; 

een. as controlling see infra 
E 54. Tharaldson v. Everts, 87 Minn. 
168, 91 NW 467. 

55. Contingency as substitute for 
condition see supra § 6. 

56. Clarke -v. Eureka County 
Bank, 123 Fed. 922 [aff 130 Fed. 325, 
64 CCA 571 (certiorari den 195 U. S. 
631, 25 SCt 788, 49 L. ed. 3538)]; 
Hillhouse v. Pratt, 74 Conn. 113, 49 
A 905; J. I. Case Threshing Mach. 
Co. v. Barnes, 133 Ky. 321, 117 SW 
418, 19 AnnCas 246; Cook y. Hen- 
dricks, 4 T. B. Mon. (Ky.) 500; Web- 
ster v. Kings County Trust Co., 145 
N. Y. 275, 39 NE 964 [aff 80 Hun 
430, 30-NYS-357J.- “ : 

[a] Dlustrations.—(1) An agree- 
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[§ 10] 5. 


ment that an escrow shall be deliv- 
ered “when it is finally determined” 
that the deliveree owned an interest 
in eertain property, has been held 
to be a condition upon the perform- 
ance of +which the deliveree is en- 
titled to the possession of the escrow. 
Clarke -v. Eureka County Bank, 123 


|| Fed. 922 [aff 130 Fed. 325, 64 CCA 


571 (certiorari den 195 U. S. 631, 25 
SCt 788,49 L. ed. 2.853) J. (2) The 
condition may consist of a decree of 
court regarding the property in 
question. Cook v, Hendricks, 4 T. B. 
Mon. (Ky.) 500; Webster. v. Kings 
County *Prust'Coy-1454N!" Yo2'75; 139 
NE 964 [aff 80 Hun 430, 30 NYS 
357]. . (3) Where the evidence shows 
that an instrument for the convey- 
ance of land was placed with a third 
person for delivery on condition that 
the grantee would erect a house on 
the land to’ be conveyed and give 
back a -purchase-money mortgage 
therefor, it is error to refuse to find 
that the instrument was deposited as 
an escrow. Hillhouse v. Pratt, 74 
Conn. 113,49 A905. 


57. U. S.—Brown v.. Gilman, 4 
Wheat. 255, 4 L. ed. 564; Western 
Union Tel. Co. v. Lange, 248 Fed. 


656, 160 CCA '556. 
Ala.—Suddeth v. Knight, 14 S 475. 
Ind.—Peter v. Wright, 6 Ind, 183. 
Kan.—Roberts v. Mullenix, 10 Kan. 


22: 
Mo.—Whelan v. Tobener,.71 Mo. A. 


361. 

N. Y.—Jackson vy. Catlin,.2 Johns. 
248, 3 AmD 415. [aff 8 Johns. 520]. 

Or.—McPherson vy. Barbour, 183 
P 752. 

Pa.—Landon v. Brown, 160 Pa. 538, 
28 A 921. 

Ss. D—Wyatt v. Meade - County 
Bank, 40 S. D. 111, 166 NW 423. 

Vt.—Wilkins v. Somerville, 80 Vt. 
48, 66 A 893, 130 AmSR 906, 11 
LRANS. 1183. ; 

{a] Escrow as equivalent of mort- 
gage.—(1) An instrument for the 
conveyance of land deposited as an 
escrow on the condition. that it shall 
remain in the hands of the depositary 
until the first payment is made, and 
then be delivered.as the deed of the 
parties, is equivalent to a mortgage 
to secure the first payment. Brown 
v. Gilman, 4. Wheat. (U. S.) 255, 4 
L. ed. 564. (2) Likewise the _ inci- 
dents of a mortgage attach to an 
escrow which is not to be delivered 
until the payment of all the pur- 
chase money. Suddeth v. Knight, 
(Ala.)' 14°S° 475. (3) But where the 
grantee accepts a deed as a present 
operative conveyance to secure money 
advanced, it cannot be regarded as 
an escrow. Whelan vy. Tobener, 71 
Mo. A. 361, 

{b] Escrow as substitute for will. 
—Where, after making formal devise 
of real property, the testator adds 
as a condition that it is not to take 
effect until the grantee pays a cer- 
tain sum to his estate, and then his 
executors are to deliver a deed which 
he has deposited in escrow. with 
them, the grantee -takes by virtue 
of the deed and not under the will. 
In re Smith,.6 Kulp (Pa.) 76. 

{c] Payment after condition per- 
formed may be provided for in the 
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take effect until some other person or persons be- 
come obligated upon itis generally considered to 
supply a condition which will make the instrument 
deposited an escrow;°* although this has been said 
not to be a condition of an escrow but merely a mat- 
ter ot defense.** 
[§ 9] 4. When Imposed. Since the condition 
constitutes a part of the escrow agreement,®° it must 
be imposed at or before the time of the deposit,* 
and the depositor alone cannot, by subsequent in- 
structions to the depositary, change it.%? 
however, be subsequently varied by the agreement 
of the parties. 


It may, 


If the condition is 


contract. McPherson vy. 
(Or: ).183) BY 752: 

Who may be deposita see infra 
§§ 15-23. . iy 

58. Wright v. Lang, 66 Ala. 389; 
Bibb v: Reid, 3 Ala. 88; Stevens v. 


Barbour, 


Wallace, 5 T. B. Mon. (Ky.) 404; 
Fertig v. Bucher, 3 Pa. 308. 
[a] As against the sheriff’s re- 


turn, a replevin bond cannot be pre- 
sumed to have been deposited as an 
escrow because it is signed by a 
part only of all the persons named 
in the penal part of it. Stevens v. 
Wallace, 5 T. B. Mon. (Ky.) 404. 

Another person to be obligated on 
instrument see infra § 30. 

59. Berry v. Anderson, 22 Ind. 36; 
Goff v. Bankston, 35 Miss. 518. 

“The question of delivery as an 


escrow, or otherwise,’ arises prop- 
erly only between grantor and 
grantee, obligor and obligee, payor 


and payee, regarding all those of one 
character upon the instrument as one 
party, and those of the other charac- 
ter as the other party; and the doc- 
trines springing out of the question 
are applied to instruments completed 
ready for delivery to the party to 
whom they are.to be executed.... 
But there is another-class of cases, 
not properly involving doctrines 
touching the delivery of escrows, into 
which, however, the language of the 
cases relative to such delivery has 
been introduced, where the law is not 
so well settled. The class of cases 
to which we refer consists of those 
wherein the several persons compos- 
ing the party of obligors have ar- 
rangements among themselves, or 
some of them, that the instrument 
shall not be delivered to the other 
party—the obligee—till the instru- 
ment is completed according to ar- 
rangements among themselves, all 
being of one party, obligors. But 
the question arising in these cases 
more properly is, when~ can the 
obligors defend against an instru- 
ment delivered to the obligee by 
some of the obligors without the 
consent of others, before it was per- 
fected according to agreement among 
themselves? Defend because the in- 
strument delivered was an imperfect 
one? And these cases may divide 
themselves into. four classes: 1. 
Those where the instrument deliv- 
ered is commercial paper. 2. Where 
the instrument delivered is not com- 
mercial paper, but something appears 
upon its face indicating that the in- 
strument is incomplete. 3. Where 
the instrument is not commercial 
paper, and nothing appears upon its 
face indicating that it is not com- 
plete. 4. Where independent of ap- 
pearance and character of the in- 
strument, the obligee takes it with 
knowledge, &c.”’ Berry v. Anderson, 
22 Ind. 36, 42. 

60. See supra § 5. 

61. Blight v. Schenck, 10 Pa. 285, 
51 AmD 478; Doe v. Bennett, 8 C. & 
P: 124, 34 HCH 645: 

62. Robbins v. Magee, 76 Ind. 381; 
Grove v. Jennings, 46 Kan. 366, 26 

738 


PATS. 

63. Christian vy. Deadwood First 
Nat. Bank, 155 Fed. 705, 84 CCA 53; 
Raymond vy. Smith, 5 Conn. 555; 


79 


$70 [21025.] 


expressed in writing the construction of the writ- 
ing is for the court,°* and where its language is 
uncertain and ambiguous, it is the duty of the court, 
in construing it, to consider the circumstances and 
conditions existing when it was made, in order to 
ascertain the intention of the parties.® 
courts generally hold the grantee to very strict com- 
plianee with the conditions precedent to delivery, 
yet, in determining from the writing what they are, 
no strained construction is to be put upon the words 
in order to make that a condition precedent which 
was not clearly so intended by the parties.®° 

Necessity. 
agreement between the parties that the instrument 
shall not be delivered to the grantee or obligee until 
the performance of a certain condition, or happen- 


[§ 11] D. Deposit—l. 


Beamer vy. Morrison, 210 Ill. 443, 71 
NE 402. 

{a] Default of one party.—Where 
three shares of mining stock were 
left with a bank to be surrendered 
to a purchaser upon his complying 
with certain conditions, and the pur- 
ehaser defaulted, it was held that 
one of the codwners of the stock 
could not compel the bank to divide 
the shares pro rata among the three 
depositors. Christian v, Deadwood 
First Nat. Bank, 155 Fed. 705, 84 CCA 
53 


64. Furness vi. Meek, 27 L. J. 
Exch. 34; Murphey v. Greybill, 34 
Pa. Super. 339. 

Questions of law and of fact see 
infra § 46. 

65. Clarke v. Eureka County 
Bank, 123 Fed. 922 [aff 130 Fed. 325, 
64 CCA 571 (certiorari den 195 U. §S. 
631, 25 SCt 788, 49 L. ed. 353)]. 

fa] Dlustration—Where an un- 
divided interest in a mining property 
was sold and conveyed to a corpora- 
tion in consideration of a certain 
mumber of shares of its stock, which 
were deposited in escrow to be de- 
livered to the vendor “when it is 
finally determined” that he owned the 
interest in the property on the date 
he conveyed the same, and at the 
time of the transfer a suit brought 
wy the vendor’s grantor to set aside 
the trust deed covering the mining 
property, was pending in the su- 
preme court, it was held that, as it 
appeared that there was no other 
question as to the validity of the 
wendor’s title the condition would be 
eonstrued as having reference to the 
suit to cancel the trust deed, and 
that on the entry of a final decree 
canceling such deed the condition 
was fulfilled, and the delivery of the 
stock was legally demandable. 
Clarke v. Eureka County Bank, 123 
Wed. 922 [aff 130 Fed. 325, 64 CCA 
571 «certiorari den 195 U. S. 631, 25 
ScCt 788, 49 L. ed. 353)]. 

, 66. Murphey v. Greybill, 34 Pa. 
Super, 339. 

67. See cases infra note 68. 

63s. U: S.—Farmers’ Li & T, Co. 
w. Alcorn County, 93 Fed. 579, 35 
CCA 460. 

Ala.—Woodruff v, Adair, 131 Ala. 
530, 32 S 515. 

Ark.—Roach v. A. D. Malone Mer- 
eantile Co., 1385 Ark. 69, 204 SW 971. 

Cal.—Wadleigh v. Phelps, 149 Cal. 
627, 87 P. 98; Hayden..v. Collins, 1 
Cal. A, 259, 81 P-. 1120. 

Conn.—Grilley v. Atkins, 78 Conn. 
380, 62 A 337, 112 AmSR 152, 4 
LRANS 816. 

Ga—Anderson vy. Goodwin, 125 Ga. 
663, 54 SE 679. 

Ind.—Nation v. Green, 123 NE 1638. 

Minn,—Tharaldson v. Everts, 87 
Minn. 168, 91 NW 467. 

N. J.—Black y. Lamb, 12 N. J. Eq. 
408. 

Oki,—Powers v. Rude, 14 Okl, 381, 

P 89 


Wis.—Prutsman y. Baker, 30 Wis. 
644, 11 AmR+592. 
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While the 


A mere 


Eng.—Exton v. Scott, 6 Sim. 31, 
9 EngCh 31, 58 Reprint 507. 

Ont.—Young y. Hubbs, 15 U. C. 
Q@. B. 250. ; 

{a] Illustration.—Where a deed is 
executed in the usual form and it 
is stated in the attestation clause 
to have been signed, sealed, and de- 
livered, it cannot be regarded as an 
escrow because of the fact that the 
grantor retained possession of it, his 
purpose being to reserve the delivery 
until he should be satisfied of the 
conduct of the grantee. Young v. 
Hubbs,,. 15, Ui. C..Q.. Bs 250. 

69. See cases infra note 70. 

70. Parrish v. Steadham, 102 Ala. 
615, 15 S 354; Taylor County v. King, 
73 Iowa 1538, 34 NW 774, 5 AmSR 
666; Cooper vy. Marek, (Tex. Civ. A.) 
166 SW 58; Flannigan y. Goggins, 
71 Wis. 28, 36 NW 846. But see 
Mayor v. Moore, 16 F. Cas. No. 9,259, 
1 Craneh C., C.. 193: (holding that, it 
is not necessary, to the deposit of a 
bond as an escrow, that the obligee 
should have knowledge of, and con- 
sent to, the deposit), 

{a] Mllustration.—A bond © de- 
posited with a third person by the 
obligers alone and not by any agree- 
ment between them and the obligee 
cannot be deemed an escrow. Taylor 
County v. King, 73 lowa 153, 34 NW 
744, 5 AmSR 666. 

71. U. S.—Anderson vy, Messenger, 
158 Fed. 250, 85 CCA 468. 

Ala.—Woodruff v. Adair, 131 Ala. 
530; 82 ‘Su515. 

Ariz.—Hutton y. Cramer, 10 Ariz. 
110,85 P 483, 103 P4977. 

Ark.—Roach v. A. D. Malone Mer- 
cantile Co., 135 Ark, 69, 204 SW 971, 
973; Masters v. Clark, 89 Ark, 191, 
116 SW_ 186. 

Cal.—Keyes' v. Meyers, 147 Cal. 
702, 82 P 304; Wittenbrock y. Cass, 
110 Cal. 1, 42 P 300; Bury v. Young, 
98 Cal. 446, 33 P 338, 35 AmSR 186; 
Fitch v. Bunch, 30 Cal, 208; Hayden 
vio Collins, (dy Cali \-:At 259, 4'840 oP 
1120. 

Conn.—Grilley v. Atkins, 78 Conn. 
380, 62 A 3387, 112, AmSR 152, 4 
LRANS 816; Porter v. Woodhouse, 59 
Conn. 568, 22 A 299, 21 AmSR 181, 
13 LRA 64, 

Fla.—Loubat v. Kipp, 9 Fla. 60. 

Ga.—Anderson v, Goodwin, 125 Ga. 
663, 54 SE 679. 

Ill.—Elliott v. Murray, 225 Ill. 107, 
80 NE 77; Noble v. Tipton, 219 Ill. 
182, 76 NB i51, 3 LRANS 645; Munro 
v. Bowles, 187 Ill. 346, 58 NE 331, 
54 LRA 865; Shults v. Shults, 159 
Ill. 654, 43 NE 800, 50 AmSR 188. 

Ind.—Nation v. Green, 123 NE 163; 
Emmons y. Harding, 162 Ind. 154, 70 
NE 142, 1 AnnCas 864; Berry vy. An- 
derson, 22 Ind. 36. 

Iowa.—Hoyt v. McLagan, 87 Iowa 
746, 55 NW 18. 

Ky.—Watson y. Chandler, 133 Ky. 
757, 119 SW 186. 

Me.—Jones v. Jones, 101 Me. 447, 
64 A 815, 115 AmSR 328: 

Mich.—Schmid vy. Frankfort, 131 
Mich. 197,; 94 >NW -131. 


* 
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ing of a contingency, will not be sufficient to con- 
stitute the instrument an escrow;*? it must be ae- 
tually deposited: with a third person.®® 

[§ 12]. 2. Manner. 
positor alone will not be sufficient to constitute a 
valid escrow;°® it must be made by the agreement 
of all the parties to the instrument.”° 

[§ 13] 3. Irrevocability. 
when the instrument is deposited it should be in- 
tended to pass beyond the control of the depositor 
and that he should actually lose control of it; 
for in case the deposit is made in furtherance of 
a contract between the parties, the contract must 
be so complete that it remains only for the grantee 
or obligee or another person to perform the re- 
quired condition, or for the event to happen, to have 


A deposit made by the de- 


Ti is essential that 


Minn.—Van Valkenburg v. Allen, 
111 Minn. 333, 126 NW 1092, 137 
AmSR 561. 

Nebr.—Wier vy. Batdorf, 24 Nebr. 
83, 38 NW 22. 

N. H.—Cook y. Brown, 34 N. H. 
492) [overr Shedd y. Shedd, 3 N. H. 


N. Y.—Stanton v, Miller, 58 N. Y. 
192; Clark vy. Gifford, 10 Wend. 310: 
Jackson v. Rowland, 6 Wend, 666, 


22 AmD 557; James v. Vanderheyden, . 


1 Paige 385. 

Oh.—Shirley v. Ayres, 14 Oh. 307, 
45 AmD 546; Wright v. Werden, 8 
OhS&CP t,t OhNP: 122 

Tex.—Tyler Bldg., ete., Assoc. v. 
Beard, 106 Tex. 554, 171 SW 1122, 
1200 [rev (Civ. A.) 165 SW 542]; 
Blue v. Conner, 219 SW 533; Simpson 
v. Green, (Civ. A.) 212 SW 268, 265; 
Kanner v. Startz, (Civ. A.) 203 SW 
603; Payne v. Cox, (Civ. A.) 143 SW 
336; Bott v. Wright, 62 Tex. Civi:A. 
632, 182 SW 960; Peters v. Strauss 
63 Tex. Civ. A. 118, 1832 SW 956. : 

Wash.—Nelson y. Davis, 102 Wash. 
318, 172 P 1178; Nichols v. Opper- 
mann, 6 Wash. 618, 34 P 162. . 

Wis.—Wells v. Wells, 132 Wis. 73, 
111 NW 1111; Franklin v. Killilea, 
126 Wis. 88, 104 NW 9938; Campbell 
v. Thomas, 42 Wis. 437, 44 AmR 427; 
Hillsdale College v. Thomas, 40 Wis. 
661; Prutsman y. Baker, 30 Wis. 644, 
11 AmR- 592. 

[a] MDlustrations. — (1) Where 
deeds of exchange are deposited with 
a third person to be delivered by him 
to each grantee when “everything is 
all right and perfected” and it is 
not shown that the matter is to be 
determined in any other manner than 
by future agreement of the parties 
themselves, such deeds are not de- 
posited beyond the control of the 
grantors and cannot be regarded as 
escrows. Miller vy. Sears, 91 Cal, 282, 
27 P 589, 25 AmSR 176. (2) Where 
parties to proposed real estate ex- 
change deposited deeds with the 
agent, with instructions not to de- 
liver until they had respectively in- 
spected the properties; they retained 
such control that there was no valid 
escrow agreement. Nelson y. Davis, 
102.6 Wash: 313,74 172% Pi dats. wea 
deed deposited with a third person, 
to be held subject to the order of the 
depositor, cannot be regarded as an 
escrow because it is deemed in law 
to be under the control of the de- 
positor. Fitch y.-Bunch, 30 Cal. 208; 
Peters v. Strauss, 63 Tex. Civ. A. 118, 
132 SW 956. (4) Where the deposi- 
tary holds the instrument solely as 
the attorney and representative of 
the grantor the transaction does not 
amount to an. escrow. Foulkes v. 
Sengstacken, 83 Or. 118, 158 P 952, 
163 P 311; Nichols v. Oppermann, 6 
Wash. 618, 34 P 162. 

{(b] Delivery for affixing stamps. 
—Delivery of a deed to third person 
for the purpose of having revenue 
stamps affixed does not constitute 
placing it in escrow. Kanner v. 
Startz, (Tex. Civ. A.) 203 SW 603. 


For later cases, developments and changes in the law see cumulative Annotations; same title, page and note number, 
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the instrument take effect according to its import.72 
Where the condition or event upon the happening 
of which the instrument is to take effect is the 
death of the grantor or obligor, the necessity of ir- 
revocability of deposit is especially apparent,’*? for 
otherwise there might be the absurd situation of a 
testamentary instrument, without the required for- 
malities, being upheld in a court of law,’* and this 
would be true whether it is considered that the in- 
strument is deposited as an escrow or delivered as 
a deed or other fully executed instrument.’ 
been held, however, in several cases that an instru- 
ment deposited with a third person for delivery on 
the death of the grantor or obligor, is valid as an 
escrow, even though subject to recall by the grant- 


or during his lifetime.’® The rule 
has to part with all dominion and 


eqs Gees to depositor see infra 


72. Ark.—Roach v. A. D. Malone 
Mercantile Co., 135 Ark. 69, 204 SW 
971; Masters v. Clark, 89 Ark. 191, 
194, 116 SW 186. 

Cal.—F itch v. Bunch, 30 Cal. 208. 


N. «<Y¥.—Braman’ v. Bingham, | ‘26 
N. Y. 483; Bosea vy. Lent, 44 Misc. 
437, 91 NYS 41. 

Ss. D—Wyatt v. Meade County 


Bank, 40 S. D. 11, 166 NW 423. 

Tex.—Blue v. Conner, (Civ. A.) 219 
SW 5338. 

{a] Tiustrations.—(1) A deed de- 
posited with a third person to be 
delivered to the grantee if the 
grantor becomes intoxicated after 
the date of its execution, is not an 
escrow because it does not depend on 
any condition to be performed by the 
grantee. Bosea v. Lent, 44 Misc. 437, 
90 NYS 41. (2) An instrument for 
the conveyance of land deposited 
with a third person by the grantor, 
to be delivered to the grantee upon 
the order of the grantor’s agent, is 
not an escrow; for the grantor may, 
before the agent gives, such order, 
direct the third person not to deliver 


the deed. Fitch v. Bunch, 30 Cal. 
208. 

Performance of condition see infra 
§§ 25-33. 


Requisites of instruments see supra 


§ 3. 

73. Cal.—Husheon vy. Kelley, 162 
Cal. (656, 124 P 231. 

Ga.—Wellborn v. Weaver, 17 Ga. 
267, 638 AmD 235. 


Ill.—Stinson y. Anderson, 96 Ill. 
373. 

Ind.—Jones v. Loveless, 99 Ind. 
317. 


Iowa.—Everts vy. Everts, 120 Iowa 
40, 94 NW 496. 

Md.—Carey v. Dennis, 13 Md. 1. 

Mass.—Hale v. Joslin, 134 Mass. 
310. 

Mich.—Taft v. Taft, 59-Mich. 185, 
26 NW 426, 60 AmR 291. 

N. H.—Cook v. Brown, 34 N. H. 
nies ‘foverr Shedd y. Shedd, 3 N. H. 
432] 


N. Y.—Jacobs v. 19 
Barb. 243, 

N. D.—Arnegaard vy. Arnegaard, 7 
N. D. 475, 75 NW 797, 41 LRA 258. 

Oh.—Williams v. Schatz, 42 Oh. 
St. 47; Ball v. Foreman, 37 Oh. St. 
132. 

[a] WDlustration.—Where a father 
executes deeds conveying his real 
estate to his sons and deposits the 
same in escrow, with instructions to 
deliver them upon his death, but re- 
taining the title and control of the 
deeds and the right to withdraw 
them, the transaction is of a testa- 
mentary character and the father has 
the right to cancel the deeds at will. 


Alexander, 


Everts v. Everts, 120 Iowa 40, -94 
NW 496. 
{[b] Revocation by subsequent 


contract.—Where a grantor has de- 
posited a deed in escrow to take ef- 
fect upon his death and has surren- 
dered all contro] over it. the effect 
of the deposit is not moditied or de- 
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and eventually 


It has 


that the grantor 
control over the 


stroyed by later contract between the 
parties giving the grantee the pres- 
ent possession of the land. Husheon 
v. Kelley, 162 Cal. 656, 124 P 231. 

Deposit for delivery on death of 
grantor see Deeds § 114. 

74. Culy v. Upham, 135 Mich, 131, 
97 NW 405, 106 AmSR 388; and cases 
supra note 73. 

{a] Dllustration.—Where a grantor 
deposited with a third person an in- 
strument which stated that it was 
deposited as an escrow to be de- 
livered to the grantee at the grantor’s 
death, or to the grantor, at his re- 
quest, and the grantor caused the 
last clause to be erased and redepos- 
ited the instrument, the deposit was 
held to be irrevocable and the lands 
passed to the grantee on grantor’s 
death. Fulton v. Priddy, 123 Mich. 
298, 82 NW 65, 81 AmSR 201. p 

75. Culy v. Upham, 135 Mich. 131, 
97 NW 405, 106 AmSR 388; Fulton 
v. Priddy, 123 Mich. 298, 82 NW 65, 
81 AmSR 201. 

[a] Application of rule.—Where 
the consideration set out in a deed 
deposited in escrow was past and fu- 
ture services of the grantee in the 
care of the grantor and his. wife, it 
was held that the intention of the 
testator was to reserve the title in 
himself until his death and that this 
intent was testamentary and could 
not be consummated by deed. Culy 
v. Upham, 135 Mich. 131, 97 NW 405, 
106 AmSR 388. 

76. Daggett v. Simonds, 173 Mass. 
340, 53 NE 907, 46 LRA 3382; Cole v. 
Cole, 144 Mich. 676; 108 NW _ 101; 
Ruggles v. Lawson, 13 Johns. (N. Y.) 
285, 7 AmD 735; Giddings v. Gid- 
dings, 51 Vt. 227, 31 AmR_ 682; 
Blanchard vy. Sheldon, 43 Vt. 512. 

{a] Tustration.— A promissory 
note deposited with a third person to 
be held by him and delivered to the 
promissee in the event that the 
promissor dies without recalling it 
is an escrow, and the happening of 
the event leaves the depositary with 
authority to deliver it to the promis- 
see, and thereby to give him a good 
title. Daggett v. Simonds, 173 Mass. 
340, 58 NE 907, 46 LRA 332. 

77. See cases infra note 78. 

[a] Tlustration—The deposit of 
a deed by the grantor with a third 
person to be kept until his death and 
then to be delivered to the grantee, 
is not ineffectual because of the fact 
that the depositary places the deed 
in a trunk, belonging to the grantor, 
to which he carries a key, where he 
does not exercise any control over 
the instrument. Munro v. Bowles, 
187 Ill. 346, 58 NE 331, 54 LRA 865. 

78. Munro v. Bowles, 187 Ill. 346, 
58 NE 331, 54 LRA 865; Haeg v. 
Haeg, 53 Minn. 33, 55 NW 1114; 
Sneathen v. Sneathen, 104 Mo. 201, 
16 SW 497, 104 AmSR 326; Wright 
v. Werden, 8 OhSCP 1, 7 OhNP 122; 
Manning v. Foster, 49 Wash, 541, 
548, 96 P 233, 126 AmSR 876, 18 
LRANS 3387, 16 AnnCas 95. 

79. Fitzgerald v. Allen, 240 Ill. 80, 
88 NE 240; De Bow v. Wollenberg, 


[21 C)I9) STE 


instrument does not mean that he must put it out 
of his physical power to procure possession of it ;7* 
it is sufficient that the instrument is deposited witlr 
the third person for the grantee without reserva— 
tion and with the intention that it shall take effect 


operate according to its import 


in the case of an intended conveyance of land, te 
transfer the title.78 
though the deposit may be revoked at any time be- 
fore it is fully consummated by acceptance by the 
grantee of the terms of the eserow agreement,’®. yet 
when it has been consummated and a valid deposit 
of the instrument as an escrow made, neither party 
can revoke without the consent of the other;8° nor, 
although the rule has not always been strictly ap- 
plied,*? will the death of the grantor operate to re- 


It therefore follows that, al— 


52 Or, 404,°:96 P 536, 97 P 717. 
80, Ark.—Brown y. Allbright, 110 
Ae 394, 161 SW 1036, AnnCas1915D 

Cal.—Husheon y. Kelley, 162 Cal. 
656, 124 P 281; In re Cornelius, 152 
Cal. 550, 91 P 329; White v. Hanfora 
Bank, 148 Cal. 552, 83 P 698: McDon- 
ald vy. Huff, 77 Cal. 279, 19 P 499; 
Cannon y. Handley, 72.Cal. 133, 12 
P 315. See also Whitney v. Sher— 
man, 173 P 931 (where both parties: 
to a deed in escrow abandoned the 
transaction). But see Howlin v- 
Castro, 136 Cal. 605, 69 P 432 (hold- 
ing that a grantor may rescind am 
escrow contract and recover the deed 
deposited by him as an escrow, where 
he proves the willful failure of the 
grantee to perform his part of the 
contract, without alleging or proving 
fraud). 

Colo.—Atkinson v. Tabor, 11 Colo. 
277,17 P 905: 

Ga.—Wellborn vy. Weaver, 17 Ga. 
cenit’ AmD 235. 

.—Fitzgerald v. Allen, 240 II 

80, 88 NE 240; Stone vy. 
Stee: v. Duvall, 77 

Kan.—Guild y. Althouse, 71 Kan- 
604, 81 P 172; Davis v. Clark, 58 Kan- 
100, 48 P 563; Grove y. Jennings, 
46 Kan. 366, 26 P 738. 
Ky.—Millett v. Parker, 2 Metc- 
608. e 

Minn.—Tharaldson v. Everts, 87 
Minn. 168, 91 NW 467; Haeg v. Haeg, 
53 Minn. 33, 55 NW 1114; Knopf v.- 
Hansen, 37 Minn, 215, 33 NW 781. 
bee J.—Fred v. Fred, (Ch.) 50 A 

N: Y.—Stanton y. Miller, 58 N. Y~ 
192 [rev 65 Barb. 58]; Tompkins v- 
Thompson, 93 NYS 1070. 

N. D.—Seifert v. Lanz, 29 N, D- 
139, 150 NW 568. 


Or.—Foulkes v. Sengstacken, 83 
Or, +118, 158 'P4952,5163) P2311. 
Tex.—Kanner v. Startz, (Civ. A} 


203 SW 603; Bott v. Wright, 62 Tex 


Civ. A. 632, 132 SW 960. 
Utah.—Gammon vy. Bunnell, 22 
Utah 421, 64 P 958. 


Wash.—Bronx Inv. Co. v. Nationa¥ 
Leas of Commerce, 47 Wash. 566, &% 

Wis.—Schmidt v. Deegan, 69 Wis. 
300, 34 NW 83. 

[a] Dlustration. — Where the 
grantor deposits a deed with a third 
person to be held until the payment 
of the purchase price by the grantee, 
and the grantee accepts the condi- 


tion, the deposit is irrevocable. 
Cannon v. Handley, 72 Cal. 133, 13 
Polis 

81. See Holland v. McCarthy, 173 


Cal. 597, 160 P 1069 (holding that 
where the deposit is without originak 
consideration and the instrument is 
to be held until the payment of the 
purchase price by the grantees, the 


, deposit is a mere offer prior to such 


payment and is revoked by the death 
of the grantor); Farmer v. Marvin, 
638 Kan. 250, 65 P 221 (holding that, 
where a note is deposited by the 
maker as an escrow to be delivered 
to the payee on the happening of @ 


seen ent 
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voke it.82 


erantee to perform.** 


Voluntary conveyances. 


[§ 15] A. Who May Be Depositary—1. 


eertain contingency, and, in the event 
such contingency does not happen 
then on the giving of an indemnity 
thereafter to be agreed on by the 
maker and payee, and before the hap- 
pening of the contingency or the 
agreement on the indemnity to be 
given, the maker of the note dies, the 
agency of the depositary to make 
the delivery of the note ceases, the 
note does not become a binding ‘obli- 
gation on the estate of the maker). 

82. Il11—Thompson vy. Calhoun, 216 
Ill. 161, 74 NE 775. 
“Kan.—Guild_ v. Althouse, 71 Kan. 
604, 81 P 172; Davis v. Clark, 58 Kan. 
100. 48 P 563. 

Mass.—Browne v. Fairhall, 213 
Mass. 290, 100 NE 556, 45 LRANS 349. 


Minn.—Tharaldson y. Everts, 87 
Minn; 168, 91 NW 467. 
Mo.—Seibel v. Higham, 216 Mo. 


121, 115.SW 987, 129 AmSR 502. 

N. Y.—Webster v. Kings County 
Trust Co., 80 Hun 420, 30. NYS, 357 
[aff 145 N. Y. 275, 39 NE 964]. 

Or.—Foulkes-v. Sengstacken, 83 Or. 
118,.158 P 9652, -163 RP’ 311. 

Wash.—Bronx Inv. Co. v. National 
Bank of Commerce, 47 Wash, 466, 92 
Pai3803 

[a] Thus (1) where one purchases 
property, agreeing. to place money, 
notes, ete., in escrow, the delivery in 
escrow thus made would be binding 
upon the: estate of each party, al- 
though death intervenes before de- 
livery by the depositor. Browne v. 
Fairhall, 213 Mass. 290, 100 NE 556, 
45 LRANS 349. (2) Where a deed 
is deposited by the grantee with a 
third person to be delivered to the 
grantee when the latter also makes 
a deposit of deeds to certain prop- 
erty, and the grantor dies before the 
condition is performed by the gran- 
tee, the deposit is not revoked by his 
death. Guild v. Althouse, 71 Kan. 
604, 81, BY 172, 

Relation back on death see infra 
§ 36. 

83. Atkinson v. Tabor, 11 Colo. 
277, 17 P 905 (where a deed was 
deposited as an escrow, a payment of 
the purchase money was deemed an 
absolute and irrevocable payment un- 
der the escrow contract). 

84 Crane Falls Power, etc., Co. v. 
Snake River Irr, Co., 24 Ida. 638, 123 
P 655: 

Redelivery to depositor see infra 
$33. 

85. Beamer vy. Morrison, 210 Ill. 
443, 71 NE» 402. 

[a] Dlustration. — Where, after 
certain land had been conveyed to 
defendant by a deed placed in escrow, 
the grantor requests that the deed 


Although the grantor cannot withdraw 
the instruments deposited as escrows when the gran- 
tee has complied with his. part of the escrow agree- 
ment,®* he may do so upon actual failure of the 
And where the grantee or 
obligee agrees that the grantor may withdraw the 
instrument deposited as an escrow and _ substitute 
another in its place, he is estopped from claiming 
any rights under the original instrument.*® 
While a voluntary gran- 
tor may revoke his deed at any time before the com- 
pliance by the grantee with the conditions upon 
which it is deposited in escrow, yet when the gran- 
tee has partially complied with such conditions the 
grantor cannot then withdraw his deed without giv- 
ing the. grantee the opportunity fully to comply.*® 
Repossession to correct instrument. 
strument as deposited does not express the real in- 
tent of the grantor, and-has not been recorded nor 
actually delivered to the grantee, the grantor may 
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[§ 14] 


Tiethesan- 


tion.°> 
III. DEPOSITARY 
Gen- | eral Rule. 


be redelivered to him, and in place 
of the same executes to the grantee 
a note which the latter accepts in 
place of the deed, the grantee is 
thereafter estopped to claim title un- 
der the deed. Beamer v. Morrison, 
210 Till. 443, 71 NE 402. 

86. Brown v. Allbright, 110 Ark. 
394, 161 SW 1036, AnnCas1915D 692; 
Hoig v. Adrian College, 83 Ill. 267; 
Mechanics’ Nat. Bank v. Jones, 76 
App. Div. 534, 78 NYS 800 [aff 175 
N. Y. 518 mem, 67 NE 1085 mem]. 

87. Meeks y. Stillwell, 54 Oh. St. 
541, 44 NE 267. 

88. U. S—Clarke v. Hureka Coun- 
ty Bank, 123 Fed. 922 [aif 180 Fed. 
325, 64 CCA 571 (certiorari den 195 
U. S. 631, 25 SCt 788, 49 L. ed. 353). 

Cal.—Bailey v. Security Trust Co., 
177 P 444; Whittenbrock v,. Cass, 110 
Cal. 1, 42 P 300; Bury v. Young, :98 
Cal. 446, 23 P 388, 35 AmSR 186; 
Haken v. Baker, :9«Cal Ay 137;.1000R 
892. 

Tll.—Price v. Pittsburgh, ete, R. 
Co.g 34 Ill. 13 
Lge eae aon v. Green, 123 NE 

Iowa.—Hoyt v. McLagan, 87 Iowa 
746, 55 NW 18. 

Kan,—Moore y. Moore, 93 Kan. 697, 
150 P 230. 


Mass.—Hatch y. Hatch, 9 Mass. 
307, 6 AmD 67. 
Minn.—Andrews y. Farnham, 29 


Minn. 246, 13 NW 161. 


A es mesnaise v. Andrus, 180 P 
9 

N. Y.—Hull v. Hull, 225 N, Y. 342, 
122 NE 252: Brown v. Austen, 35 


Barks 341; Clark v. Gifford, 10 Wend. 


Oh.—Cook y. Nichaus, 8 Oh. Dec. 
(Reprint) 505, 8 CinecLBul 259. 

Or.—Foulkes v. Sengstacken, 83 Or. 
118, 158 P9562) 168 PB 3id, 

Tex.—Peters v. Strauss, 
Civ. A. 118, 182 SW 956. 

Wash.—Bronx Iny. Co. v. National 
Bank of Commerce, 47 Wash. 566, 
92 P 380. 

Eng.—Bowker y. Burdekin, 11 M, & 
W. 128, 152 Reprint 744, 8 ERC 599. 

Can.—Confederation Life Assoc. v. 
O’Donnell, 10 »Can.. S.-C. (92. 

See also supra § 7. 

“Whether, when a deed is executed, 
and not immediately delivered to the 
grantee, but handed to a stranger, 
to be delivered to the grantee at a 
future time, it is to be considered as 
the deed of the grantor presently, 
or aS. an escrow, is often, matter of 
some doubt; and it will generally de- 
pend rather on the words used and 
the purposes expressed, than upon 
the name which the parties give to 


63 Tex. 


re . Ks ae of ar 


[§§ 13-15 


o 


lawfully resume possession of the instrument and — 

correct it so that it will confirm to his intent.** 

4, Intention as Controlling. 
an instrument placed with a third person is to be 
an escrow or a completely executed instrument de- 
pends upon the intention of the parties.®® 
evidence leaves any doubt upon the subject, the in- 
tention of the parties must be determined by the 
jury ®° upon the whole evidence.®° 
tions of the depositor may not be controlling or con- 
clusive on the question,®! as, for example, a declara- 
tion by the depositor that he delivers the instru- 
ment as his deed,®? or that ‘‘he delivers [deposits | 
it as an escrow.’’ 9 

statement regarding the nature of the instrument, 
made in a receipt given by the depositary.®* 
are mere matters of evidence to be weighed in con- 
nection with other circumstances of ‘the case, in or- 
der to determine the real character of the transac- 


Whether 


If the 


Mere declara- 


The same rule applies to a 


They 


As to who may be the depositary, the 


the instrument.” Foster vy. Mans- 
field, 3: Metc. (Mass.) 412, 37 AmD 
154 [quot Hathaway v. Payne, 34 
N.Y. 92; Burnham. v. Burnham, 58 
Mise. 385, 111’ NYS: 252]. 

-{a] If a written escrow agree- 
ment is uncertain and ambiguous, it 
is the duty of the court to inquire 
into the circumstances and _ condi- 
tions which existed at the time of 
the negotiation between the parties, 
in order to bring the language of 
the agreement as near to the inten- 
tion and actual meaning of the par- 
ties as the words which they saw fit 
to employ and the rules of law will 
permit. Clarke y. Eureka County 
Bank, 123 Fed. 922 [aff 130 Fed; 325, 
64 CCA 571 (certiorari-den 195 U. S. 
631,.25 SCt 788,49 Li. ed. 358)]. 

89. In re Cornelius, 151 Cal.-550,- 
91 P 329; White v. Bailey, 14 Conn. 
271; Price v. Pittsburg, ete., R. Co.,: 
34 Ill. 18; Clark v. Gifford, 10 Wend. 
(N. Y.) 319; Jackson v. Rowland, 6 
Wend; (N. Y.) 666, 22 AmD 557. 

90. Cal.—Bailey v. Security Trust: 
Co, 177 P. 444, 449. 

PN Nat STE sic ce v. Andrus, 180 P» 
ae Y.—Brown v. Austen, 35 Barb. 

N. D.—Northern Trust Co. v. 
Bruegger, 35 N. D. 150, 159 NW 859, 
AnnCas1917E 447. 

Wash. anne v.90 Hill, 2. Wash. 
541, 40 P 14 

Eng meMeerey ws Stain/s24 Bu GG, 
82, 9 *ECL 45, 107 Reprint 313. 

Ont.—Trust, etc., Co. v. Covert, 1 
Ont, A. 26 [rev 32 TG. Q: B.-222). 

[a] The language employed, the 
Situation of the parties, the object 
to be attained, and such other facts 
as may throw light upon the inten- 
tion of the parties must be taken into 
consideration, Glenn v. Hill, 11 
Wash, 541, 40 P 141. 

91. Nation v. Green, (Ind.) 123 
NE 163. 

.92. Trenton State Bank vy. Evans, 
15 N. J. L. 155, 28 AmD~ 400; Clark 
v. Gifford, 10 Wend. (N. Y.) 310; 

93. Trenton State Bank vy. Evans, 
15 N. J. L. 155, 28 AmD 400; Clark v. 
Gifford, 10 Wend. (N. Y.) 310; Wal- 
lace v.,Butts, (Tex. Civ. A.):31 SW 687.; 

94. Brown v. Austen, 35 Barb. 
(N. Y.) 341. 

[a] Mllustration.—A receipt given 
by the depositary that he had re- 
ceived from the grantor, ‘in escrow, 
an.indenture of deed,’ will not be 
allowed to defeat the intention of the 
grantor to make an absolute deliv- 


ery. Brown vy. Austen, 35 Barb. 
CN. Y.) 341. 
95. Clark vy. Gifford, 10 Wend. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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general rule is that the instrument must be depos- 
ited with a third person or stranger, who is not a 


party to the instrument.%¢ 


[§ 16] 2. Limitations of Rule—a. Instruments 
The rule that an instrument 
cannot be deposited as an escrow with a party there- 
to has been held in some jurisdictions to be applica- 


Complete on Face. 


ble only where such instruments 


faces complete contracts, requiring nothing but de- 
livery to make them perfect binding contracts ac- 
cording to the intention of the parties.97 

b. Sealed Instruments. 
some authorities, the general rule °8 is limited in its 


[§ 17] 


ESCROWS 


are upon their 


tice.t 
According to 


(N. Le) 310; Bronx Iny. Co. v. Na-;Super. 98 [aff 118 N. Y. 563, 23 NE 


tional Bank of Commerce, 47 Wash. 
566, 570, 92 P 380. 


Weight and sufficiency of evidence 
/ 


see infra §-45. 
96. U. S.—In_ re _ International 
Mineral Co., 222 Fed. 415; Farmers’ 
L. & T. Co.:v. Alcorn County, 93 Fed. 
579, 85 CCA 460; Flagg v. Mann, 9 F. 
Cas. No. 4,847, 2 Sumn. 486. 
Ala.—Alabama Coal, ete, Co. v. 
Gulf Coal, etc., Co., 165 Ala. 304, 51 
S 570; Leftkovitz vy. Gadsden First 
Nat. Bank, 152; Ala. 521, 44 S 613; 
Woodruff v. Adair, 131 Ala. 530, 32 
S 515;°Thomason v. Dill, 30 Ala. 444. 
Ark.—Inman vy. Quirey, 128 Ark. 
605, 194 SW 858. 
Colo.—Dennison y. Barney, 49 Colo. 
442,-113 P 519; Larsh.v. Boyle, 
‘Colo. 18, 86 P 1000. 


Conn.—St, Paul’s Episcopal Church 


-v.. Fields, 81 Conn: 670, ‘72 A 145; 
‘Raymond v. Smith, 5 Conn. 555. 

- D. C.—Newman v. Baker, 

187. , i 

Fla.—Haworth’ v. Norris, 28 Fla. 
763, 10 S 18; Loubat v. Kipp, 9 Fla. 
60. © . - 

Ga.—Duncan v.-Pope, 47 Ga. 445; 
Heitmann’y. Commercial Bank, 6 Ga. 
‘A. 584, 65-SH-590: 

Ida.—Whitney. v. Dewey, 10 Ida. 
633,807 Pi 111%; 169 LRA 572. 

Ill.— Fitzgerald v. Allen, 240 Ill. 80, 
88 NE' 240; Clark v. Harper, 215 Ill. 
24, 74 NE 61; Ryan v. Cooke, 172 
Ill. 302, 50 NE 218; McCann v.°Ather- 
ton, 106 Ill. 31; Connolly v. Bach- 
man, 209 Ill. A. 327; Kraetsch vy. Chi- 
cago, 198 Ill. A. 395, 404 [cit Cyc]; 
Forbis v. Reeves, 109 Ill. A. 98;. Ryan 
v. Cooke, 68 Ill. A. 592 [aff 172 Ill. 


302, 50 NE 213]; Baum vy. Parkhurst,’ 


26 Ill, A. 128. 


Ind:—Wilson y. Jinks, 63 Ind. A. 
615, 115. NE 67. 
Kan.—Carter vy. Moulton, 51 Kan. 


9, 32 P 633, 37 AmSR 259, 20 LRA 
309. ‘ 

Ky.—Robinson vy. Randall, 147 Ky. 
45, 143 SW 769; Millett v. Parker, 2 
‘Mete. 608. : 3 

Me.—Day v. Lacasse, 85 Me. 242, 
27 A 124. meat ih 

Mass.—Fairbanks v. Metcalf, 8 
Mass, 230; Ward v. Lewis, “4 Pick. 


518. 
Mich.—Dawson vy. Hall, 2 Mich. 
Allen, 


390. 

Minn.—Van Valkenburg 'v. 

111 Minn. 333, 126 NW _ 1092, 137 
AmSR 561; Tharaldson v. Everets, 87 
Minn. 168, 91 NW 467. i 

Miss.—Graves v. 18 
Miss. 9. 

Mo.—Rendlen v. Edwards, 116 Mo. 
A. 390, 92 SW 731; Jones v. Shaw, 
67 Mo. 667; State v. Potter, 63 Mo. 
212, 21 AmR- 440; Massman — v. 
Holscher, 49 Mo. 87; Commerce Trust 
Co. v. White, 172 Mo. A. 537, 158 SW, 
457; Whelan v. Tobener, 71 Mo. A. 
361. 

Nebr.—Wier vy. Batdorf, 24 Nebr. 
83, 38 NW 22; Brittain v. Work, 13 
Nebr. 347, 14 NW 421.. 
..N:.-J.—Blizabeth State” Bank -v.' 
Chetwood, 8 N. J. L. 1. 

N. Y.—Worrall vy. Munn, 5 N. Y. 
229, 55 AmD 330; Lawton v. Sager, 
11 Barb. 349; Gilbert v. North Ameri- 
-can F. Ins. Co., 23 Wend. 43, 35 
AmD 543; Clark v.. Hyatt, 55 N, Y. 


Tucker, 


36 


10 App. | 


aa James v. Vanderheyden, 1 Paige 

Oh.—Cincinnati, ete., R. Co. v. Iliff, 
13 Oh.-.St.. 235; Gross y. List, 33 Oh. 
Cir. Cts 5795. Gross v. List; 25 Oh. 
Cig CUMNiGS-. iat 

Or,—Tyler v. Cate, 29 Or. 515, 45 
P 800; Gaston y. Portland, 16 Or. 
20557, 190P 227%: 

R. I.—Easton y. Driscoll, 18 R. I. 
318,127 Al 1445. 

S. C.—Hagood :v. Harley, 42.S. C. 
Hius25: : 

Tenn.—Alexander v. Wilkes, 11 Lea 
Hep Johnson vy, Branch, 11 Humphr. 

Tex.—Peters v. Strauss, 63 Tex. 
Civ. A."118, 182 SW 956; East Texas 
BY Ins. Con v.0Clarke, Li) /Lexs CiviviA 
238, :21 SW 277. 

Va.—Nash v. Fugate, 32 Gratt. 
(73 Va.) 595, 34 AmR 780; Miller v. 
Fletcher, 27° Gratt. (68 Va.) 403, 21 
AmR 356. 

W. Va.—Gaffney v. Stowers, 73 W. 
Va. 420, 80 SE 501. : 

’ Wis.—Prutsman v. Baker, 30 Wis. 
644, 11 AmR 592. 

Eng.—4 Comyns Dig. p 263 note 
{cit 1 Coke Inst. p 36a; Sheppard 
Touchst. pp 58, 59]. 

N. B.—Haggarty v. 
N; B. 360. 

“The phrase ‘a stranger,’ used in 
this definition, or the phrase ‘a third 
person,’ which, in many of the books, 
is used interchangeably with it, it 
seems to me, can mean no more than 
this—a stranger to the deed, as not 
being a party to it; or at most, this 
—a person so free from any personal 
or legal identity with the parties to 
the instrument, as to leave him free 
to discharge his duty, as a deposi- 
tary, to both parties, without in- 
volving a breach of duty to either.” 
Cincinnati, ete., R. Co. v. Iliff, 13 Oh. 
St. 235, 254. To same effect Watkins 


O’Leary, 11 


v.-Nash, L. R. 20 Eq. 262. 


“Tt is essential to an escrow that 


it be delivered to a third -person, 


to be delivered by him to the obligee 
or: grantee, upon the happening ‘of 
some event or the performance of 
some condition, from which time it 
becomes an absolute deed.” James 
vy. Wanderheyden, 1 Paige (N. Y.) 
385, 388. ‘ 

Presumption see infra § 43. 

97. Shelby v. Tardy, 84 Ala, 327, 
4 S 276; Brackett v. Barney, 28 N. Y. 
333; Wendlinger v. Smith, 75 Va. 
309, 317, 40 AmR-727; Ward v. Churn, 
18 Gratt. (59 Va.) 801, 98 AmD 749; 


Hicks v. Goode, 12 Leigh (39 Va.) 
AG9). 37) Amp 677: See also infra 
§ 19. 


“The rule of law that a deed can- 
not be delivered to a party to whom 
it is made as an escrow, to be the 
deed of the obligor only on condition, 
and that in such case the delivery is 
absolute and the condition nugatory, 
is applicable only to the case of 
deeds which are upon their face com- 
plete contracts, requiring nothing 
but delivery to make them perfect 
according to the intention of the par- 
ties; not to deeds which, upon their 
face, import that something more is 
to be done besides delivery to make 
them complete and perfect contracts 
according to the intention of the par- 


[21 C. J.] 
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application to sealed instruments.” 

Unsealed instruments, it has been- asserted, may 
be deposited with the person to whom upon their 
face they are made payable, or who, by their terms, 
is entitled to some interest or benefit under them, 
upon conditions the observance of which is essential 
to their validity, and the annexing of such econdi- 
tions is held not to be an oral contradiction of the 
written obligation, although negotiable, as between 
the parties to the instrument, or others having no- 
But this rule is contrary both to the funda- 
mental principles of the law of escrows and to the 
weight of authority of the decided cases.? 


ties.’ Wendlinger v. Smith, supra. 
[a] Dlustration.—A deed which 
shows on its face that some other 
party is to unite in it before it be- 
comes completely executed, cannot be 
regarded as finally delivered, even 
though deposited with the grantee. 
Shelby v. Tardy; 84 Ala, 327, 4 S 
ee Brackett v. Barney, .28 N. Y. 


Requisites 


of . instruments = see 
supra § 3. 
98. See supra’ § 15.; 
99. See cases infra note 1. ; 
1. U. S—Burke v. Dulaney, 153 
ee S. 228, 14° SCt 816, 38 L. ed. 
Conn.—McFarland vy. Sikes, 54 


Conn. 250, 7 A 408, 1 AmSR 111. 
Ga.—Adams v. Hatfield, 17 Ga. A. 

680, 87 SE 1099; Heitmann v. Com- 

mercial Bank, 6 Ga. A. 584, 65 SE 


590. 
52 N. Y. 


N. Y.—Benton vy. Martin, 
570; Seymour vy. Cowing, 4 Abb. Dec. 
200, 204, 1 Keyes 532, 

Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262. : 

Eng.—Pym v. Campbell, 6 E. & B. 
370, 88 ECL 370, 119 Reprint 903. 

See also infra §§ 20, 23. 

“Instruments not under seal may 
be delivered to'the party to whom. 
upon their face they are made pay- 
able, or who is by their terms en- 
titled to some interest or benefit 
under them, upon a condition the 
performance of which is necessary 
in order to perfect the title of the 
holder to enforce the contract.” Sey- 
mour v..Cowing, supra, ; 


2. Millett v. Parker, 2 Metc. (Ky.) 
608, 617. -See supra §§1, 15; infra 
§§ 20-28. ; 


“This doctrine, in its application 
to writings which are transferable, 
may have a more extended applica- 
tion than it can have to writings like 
the one upon which this action is 
brought [i. e. a bond] and for that 
cause may be regarded as more pe- 
culiarly applicable’ to the former. 
than to the latter. But the reasons 
upon which the doctrine is founded 
apply ‘with ‘equal force -to both 
classes of writings. A conditional 
delivery by the surety, to his princi- 
pal in a joint covenant, is similar 
in its effects to a conditional de- 
livery by a surety to his principal in 
a promissory note. In neither case 
can it be said with any propriety 
that the délivery is made to a stran- 
ger, or third person, the terms being 
synonymous. The writing is still in 
the possession of the parties, and 
has not acquired any of the assen- 
tial attributes of an escrow, which 
can only be created by’ a delivery 
to a third person. So far as the 
courts have adopted a different doc- 
trine, they have departed from the 
common law on the subject’ of es- 
erows, and have introduced a rule, 
the tendency of which is to encour- 
age the perpetration of frauds upyr 
the persons to whom such writings 
are executed. By -adhering to the 
common law rule upon the subject, 
the obligee will be rendered much 
more secure against fraud, and the 
surety will not incur the risk of vio- 
lated faith on the part of his princi- 
pal.’ Millet vy. Parker, supra. 
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tually so deposited.? 


the delivery to him was absolute.* 
[§ 19] 3. 


3. Ala.—Cherry  v. 
Ala. 458,°3 S 667. 

Conn.—Wolcott Vv. 
Conn. 375. 

Mass.—Fairbanks  v. 
Mass. 230. 

N. Y.—Dietz v. Farish, 53 HowPr 
217; Gilbert v. North America F. Ins. 
Co., 23 Wend. 43, 35 AmD 543. 

Tenn.—Brown y. Reynolds, 5 Sneed 
639. 

Compare Gibson v. Partee, 19 N. C. 
530 (holding that where an instru- 
ment, signed and sealed, is delivered 
iby the grantor to the grantee, it is 
ca deed, not an escrow, although both 
ywarties afterward have it placed in 
athe hands of a third person). 

[a] Dilustration.—A bond intended 
:as an escrow may be delivered by the 
obligor to the obligee under an agree- 
ament that the latier will afterward 
deliver it to a third person agreed 
upon as a depositary. Brown v. 
Reynolds, 5 Sneed (Tenn.) 6389. 

4 Braman vy. Bingham, 26 N. Y. 


Herring, 83 
Coleman, 1 
Metcalf, 8 


5. See supra § 16; and cases infra 
note 6. 

Requisites of instruments see 
supra § 3. 

6. U. S.—Blewett v. Front St. 
Cablé R. Co., 51 Fed. 625, 2 CCA 415; 
Darling v. Butler, 45 Fed, 332, 10 
LRA 469; Flagg v. Mann, 9 F. Cas. 
No. 4,847, 2 Sumn. 486. ; 

Ala.—Woodruff v. Adair, 131 Ala. 
530, 32 S 515; Hargrave v. Melbourne, 
86 Ala. 270, 5 S 285; Shelby v. Tardy, 
$4 Ala. 327, 4 S 276; Cherry v. Her- 
ring, 83 Ala: 458, 3 S 667; Williams 
v. Higgins, 69 Ala. 517; Fuller v. 
Wollis, 57 Ala. 435; Firemen’s Ins. Co. 
w. McMillan, 29 Ala. 147. i 

Ariz.—Hutton v. Cramer, 10 Ariz. 
110, 85 P 4838, 103 P 497. 

Ark.—Inman v. Quirey, 128 Ark. 
605, 194 SW 858; Campbell v. Jones, 
52 Ark. 493, 12 SW 1016, 6 LRA 
783. 

‘Cal.—Fitch v. Bunch, 30 Cal. 208. 

Colo.—Larsh v. Boyle, 36 Colo. 18, 
86 P 1000. : Laid 

Conn.—Raymond v. Smith, 5 Conn. 


D>. C—Newman vy. Baker, 10 App. 
187. : 

Fla.—_Haworth v. Norris, 28 Fla. 
763, 10'S 18; Loubat v. Kipp, 9 Fla. 
60 


Ga.—Anderson v. Goodwin, 125 Ga. 
663, 54 SE 679; Mays y. Shields, 117 
“Ga, ‘814,''45 SI 65; Duncan v. Pope, 
47 Ga. 445; Jordan v. Pollock, 14 


~Ga. 145. 


Ida.—Whitney v. Dewey, 10 Ida. 
»633, 80 P 1117, 69 LRA 572. 

iill.—Benner v. Bailey, 234 Ill. 79, 
84 NE 638; Russell v. Mitchell, 223 
FIL. 438;°79 NE 141; Clark v. Harper, 
“915 421.124, 74 NE 61; Baker v, Baker, 
459 TI. 394, 42 NE 867;. Weber v. 
Christen; 121 ‘Tl. 91, 11 NE 893, 2 
AmSR 68; Stevenson v. Crapnell, 114 

1.°19'°28 NE 379;: McCann vy. Ather- 
ton, 106 Til. 31. 

Ind.—Berry v.\Anderson, 22 Ind. 
36: Wilson v. Jinks, 63 Ind. A. 615, 
115 NE 67; Murray v. W. W. Kimball 
Co., 10 Ind: A! 141;:87:NE 734. 


Delivery for Deposit. 
of the instrument to the grantee or obligee does 
not operate as an absolute delivery where it is 
agreed at the time of such delivery that the gran- 
tee is to deposit the instrument as an escrow with 
a certain third person, and it is in due course ac- 
But it has been maintained 
that where the instrument has been delivered to a 
grantee for the purpose of transmission to a third 
person, to be held by the latter as an escrow, parol 
proof of the conditional delivery will be inadmissi- 
ble if the grantee retains the deed, claiming that 


Grantee. A deed absolute on its face 


ESCROWS 


The delivery 


however, that a 


KyL 532. 

Me.—Hubbard y. Greeley, 84 Me. 
340, 24 A 799, 17 LRA 611. 

Mass.—Ward v. Lewis, 4 Pick. 518; 
‘Fairbanks v. Metcalf, 8 Mass. 230. 
Fae OC RABE iy v. Hall, 2 Mich. 
Minn.—Van Valkenburg v. Allen, 
111 Minn. 333, 126 NW 1092, 137 
AmSR 561. 

Miss.—McAllister y. Mitchner, 68 
Miss. 672, 9 S 829. 

Mo.—Commerce Trust Co. v. White, 
172 Mo. A. 5387, 158 SW 457; Whelan 
v. Tobener, 71 Mo. A. 361. 

Nebr.—Brittain vy. Work, 13 Nebr. 
347, 14 NW 421. But see Cotton v. 
Gregory, 10 Nebr. 125, 4 NW 939 
(holding that a deed may be de- 
posited as an escrow with the real 
parties in interest for delivery to 
the nominal parties). 

N. J.—Lake v. Weaver, 76 N. J. Eq. 
280, 74 A 451, 34 LRANS 495; Black 
v. Shreve, 13 N. J. Eq. 455. 

N. Y.—Hovey v. Hovey, 170 NYS 
822 [aff 183 App. Div. 184, 170 NYS 
226] Braman v. Bingham, 26 N. Y. 
483: Worrail v. Munn, 6; N. Y.).229, 
55 AmD 330; Seymour vy. Cowing, 4 
Abb. Dec. 200, 1 Keyes 532; Lawton 
v. Sager, 11 Barb. 349; Gilbert v. 
North American F, Ins. Co., 23 Wend. 
43, 35 AmD 543; Arnold v. Patrick, 
6 Paige 310. 

N. C.—Gibson vy. Partee, 19 N. C. 


530. 

N. D.—Sargent y. Cooley, 12 N. D. 
1, 94 NW 576. 

SR Wrong v. Giddings, 7 Oh. Pt. 

Or.—Tyler v. Cate, 29 Or. 515, 45 
P 800; Gaston y, Portland, 16 Or. 
255,409 AP 2:7. 

Pa.—Weisenberger v. Huebner, 107 
A 763; Shoenberger vy. Hackman, 37 
Pa. 87; In re Simonton, 4 Watts 180. 

Tenn.—Keenan vy. Trenton, 130 
Tenn. 71, 168 SW 1058, AnnCas1916B 
519% 

Tex.—Manton v. San Antonio, (Civ. 
A.) 207 SW 951; Springfield F. & M. 
Ins. Co, v. Morgan, (Civ. A.) 202 SW 
784; Speer v. Dalrymple, (Civ. A.) 
196 SW 911; Lapowski v. Smith, 1 
Tex. Civ. ‘A. 391, 20 SW 957. 

Va.—-Ward vy. Churn, 18 Gratt. (59 
Va.) 801, 98 AmD 749. 

Wash.—Richmond vy. Morford, 4 
Washys!'337,30; 2240 Vote eos. 

W. Va.—Gaffney v. Stowers, 73 
W. Va. 420, 80 SE 501; Dorr v. Midel- 
burg, 65 W. Va. 778, 782, 65 SE 97, 
23 LRANS 987 [cit Cyc]. 

Wis.—Chaudoir v. Witt, 174 NW 
925; Prutsman y. Baker, 39 Wis. 644, 
11 AmR 592. 

Ieng.—Pym vy. Campbell, 6 KE. & B. 
370, 374, 88 ECL 370, 119 Reprint 
903; Whyddon’s Case, Cro, Eliz. 520, 
78 Reprint 769. See Thoroughgood’s 
Case, 9 Coke 136b, 77 Reprint 925; 
Bushell v. Pasmore, 6 Mod. 217, 87 
Reprint 970. 

Sask.—Huggard v. Ontario, ete., 
Land Co., 1 Sask. L. 526. : 

[a] Reasons for rule.—(1) ‘When 
the instrument is under seal it can- 
not be a deed until there is a deliv- 
ery; and when there is a delivery 
that estops the parties to the deed; 


Soin tt > > oe 
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cannot be deposited by the grantor with the grantee 
therein named to be held by the latter in escrow;° 
such a deposit becomes a delivery which operates to 
vest absolute title in the grantee immediately.® 
Extent and limits of rule. 
true, although the parties did not intend at the time 
of the deposit of the deed that the grantee should 
acquire legal title to the land to be conveyed, and 
treated the instrument merely as documentary evi- 
dence of title, erroneously assuming that, notwith- 
standing the deposit with the grantee and its ae- 
ceptance by him, the legal title would not pass until 
he had performed certain acts.’ 


The rule is equally 


It has been held, 
deed may be deposited as an es- 


that is a technical reason why a deed 
cannot be delivered as an escrow to 
the other party.’ Pym v. Camp- 
bell, 6 E. & B. 370, 374, 88 ECL 370, 
119 Reprint 903. (2) “An escrow 
is a deed delivered to a stranger, 
to be delivered by him to the grantee 
upon the performance of some con- 
dition, or the happening of some con- 
tingency, and the deed takes effect 
only upon the second delivery. Till 
then the title remains in the grantor. 
And if the delivery is in the first in- 
stance directly to the grantee, and he 
retains the possession of it, there can 
be no second delivery, and the deed 
must take effect on account of the 
first delivery, or it can never take 
effect at all. And if it takes effect 
at all, it must be according to its 
written terms. Oral conditions can 
not be annexed to it. It will, there- 
fore, be seen that a delivery to the 
grantee himself is utterly inconsist- 
ent with the idea of an escrow. And 
it is perfectly well settled, by all 
the authorities, ancient and modern, 
that an attempt to thus deliver a 
deed as an escrow, can not be suc- 
cessful; that in all cases, where such 
deliveries are made, the deeds take 
effect immediately and according to 
their terms, divested of all oral con- 
ditions.” Hubbard y. Greeley, 84 Me. 
340, 344, 24 A 799, 17 LRA 511. 

{b] Dlustration.—A deed deposited 
by the grantor with the grantee, un- 
der an agreement that the grantee 
will return it to him if he safely re- 
turns from a journey which he is 
about to undertake, is not an escrow, 
but a finally delivered deed. Braman 
v. Bingham, 26 N. Y. 483, 

{c] A bill of sale deposited with 
the purchaser himself, cannot be 
shown to be deposited as an escrow. 
Thomason y. Dill, 30 Ala. 444. 

{d] An oil and gas lease, com- 
plete on its face, cannot be delivered 
to the lessee in person as an escrow; 
such delivery being absolute. Gaff- 
ee v. Stowers, 73 W. Va. 420, 80 SH 

{e] Signature of grantor’s wife.— 
A deed complete on its face cannot 
be deposited in escrow with the gran- 
tee, to be held as such, until signed 
by the grantor’s wife. Hargrave v. 
Melbourne, 86 Ala. 270, 5 S 285. 

{f] Equitable interest in deposi- 
tary.—The fact that the depositary 
may have some equitable interest in 
the subject matter of a deed, as for 
instance by reason of the commis- 
sions as agent of the grantor that 
he expects to make upon contem- 
plated sales, does not render the de- 
posit with him equivalent to a 
delivery to the grantee where he is 
not a party to the deed. Tyler v. 
Cate,<29: Or, 515, 45 ¢PF 800. 

Instruments complete on face see 
supra § 16. 

Requisites of instruments’ see 
supra § 3. , 

7. Darling v. Butler, 45 Fed. 332, 
10 LRA 469; Resor vy. Ohio, ete., H. 
Coys. OnoSt.h3os ; 

{a] Dlustration.—One who exe- 
cutes a deed and: deposits it as an 
escrow. with the grantee is estopped 


Ky.—Pheenix Ins. Cov v. Adams, 8 
A 2 J) 


Z it 7 TY a : 7 = ; 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.,, 
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§§ 19-20] | 


crow, although the grantee is put in possession 
thereunder by agreement of the parties before the 
performance of the stipulated condition.® 

4. Party of Intended Bond or Note—a. 
An instrument complete on its 
face® and intended to take effect eventually as a 
bond cannot be deposited as an escrow with the obli- 
gee, as the deposit operates as an immediate final 
delivery of the instrument and an avoidance of the 
The same rule applies where a bond 


[§ 20] 
Obligee or Payee. 


conditions.?!° 


from denying delivery as against a 
bona fide mortgagee. Resor vy. Ohio, 
CLO an Ors) LOD wots rl oo, 

8.° Hoyt v. McLagan, 87 Iowa 746, 
55 NW 18. : 

{a] Mlustration.—Where, in an 
exchange of real estate, the deeds of 
the respective parties are placed in 
the hands of a third person to be 
held until abstracts of title of their 
respective properties shall be pro- 
cured, and both parties enter into im- 
mediate possession of the property 
conveyed, the deeds are not pres- 
ently delivered but are escrows. 
Hoyt v. McLagan, 87 Iowa 746, 55 
NW 18. 

9. See supra § 16, and cases infra 
note 10. 

10. U. S.—Moss vy. Riddle, 5 
Cranch 351, 3 L. ed.) 1238; Farmers’ 
I & lk. pCO. Ve. Alcorn;. County, 93. 
Wed. 579,35 CCA 460. 


Ala.—Firemen’s Ins. Co. v. Mc- 
Millan, 29 Ala. 147. 
Ark.—Pope v. Latham, 1 Ark. 66. 


Del.—Herdman v. Bratten, 2 Harr. 


396. 

Ill—Ryan v. Cooke, 172 Ill. 302, 
50 NE 2138. 

Ind.—Madison, etc. Plank-Road 
Co. v. Stevens, 10 Ind. 1; State v. 


Chrisman, 2 Ind. 126; Foley v. Cow- 
gill, 5 Blackf, 18, 32 AmD 49. . 

Ky.—Whitaker v. Crutcher, 5 Bush 
621; Carswell v. Renick, 7 J._J. 
Marsh. 281; Murphy v. Hubble, 1 Ky. 
Op. 146. 

Mo.—Massman vy. Holseher, 49 Mo. 
87. p 

N. J.—Ordinary v. Thatcher, 41 
N:) J... 403, 32 AmR 225. 

N. Y.—Cocks v. Barker, 49 N. ¥. 


N. C.—Cross v. Long, 51_N. C. 153; 
Blume vy. Bowman, 24 N. C. 388. 

R. I.—Easton v. Driscoll, 18 R. I. 
318, 27 A 445. 

S. C.—Hagood vy. Harley, 42 S. C. 


L. 325. 

Tenn.—Johnson Vv. Branch, ak 
Tne in8 gee AL, 

Mex. = ahowden Wo SALE, Os ue eks 


Cr. 439, 441, 110 SW 442 [cit Cye]; 
Brown v. State, 18 Tex. A. 326. 

Va.—Miller v. Fietcher, 27 Gratt. 
(68 Va.) 403, 21 AmR 356. 

Eng.—4 Comyns Dig. p 264 note; 
Blunden v. Wood, Cro. Jac. 85, 79 

rint 73. 

Reet see Newlin v. Beard, 6 W. Va. 
110. (holding that where the deposit 
with the obligee is upon condition 
made known to him, his consent to it 
will be presumed from the accept- 
ance of the instrument, and he will 
not be allowed to repudiate the con- 
dition thus assented to, and to treat 
the delivery as absolute and uncondi- 
ional). 
orn ) Dlustrations.— (1) If a bond, 
perfect on its face, is deposited with 
an obligee as an escrow to be valid 
upon another person’s executing it, it 
takes effect even though there is no 
compliance with the condition. State 
vy. Chrisman, 2 Ind. 126; Easton v. 
Driscoll, 18 R. I. 318, 27 A 445; Mil- 
ler v. Fletcher, 27 Gratt. (68 Va.) 
403, 21 AmR 356. (2) A bond de- 
posited with a sheriff who is the 
obligee named therein, 1s not an 
escrow. Herdman v. Bratten, 2 Del. 
396; Brown v. State, 18 Tex. A. 
326. (3) A contract cannot be de- 
posited aS an escrow with the 
promissee himself, to take effect 
upon a condition not appearing In the 
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contract. Ryan v. Cooke, 172 Ill. 302, 
50 NE 213 [aff 68 Ill. A. 592]. 

[b] The deposit of a bond with a 
clerk of court, who is authorized to 
take it, is not necessarily a delivery 
to the obligee and consequently may 
be deposited as an escrow merely. 
Whitaker v. Crutcher, 5 Bush (Ky.) 
621; Carswell y. Renick,: 7 J. J. 
Marsh. (Ky.) 281. 

11.- Moss v. Riddle, 5 
CUgS) 5 35, +3 Ls sedy. 23. 

“It is admitted by the counsel in 
this case, that a bond cannot be de- 
livered to the obligee as an escrow. 
But it is contended, that where there 
are several obligees, constituting a 
copartnership, it may be delivered as 
an escrow to one of the firm. The 
court, however, is of opinion, that a 
delivery to one, is a delivery to all.” 
Moss v. Riddle, supra. 

[a] Apparently conflicting deci- 
sion.— Where, before the execution of 
a composition deed, it was agreed 
jin the presence of the surety for the 
payment of the composition that it 
should be void unless all the cred- 
itors executed it, and the surety, at 
the same interview, afterward exe- 
cuted the deed in the ordinary way, 
without saying anything at the time 
of the execution, and the deed was 
then deposited with one of the cred- 
itors, it was held to have been de- 
posited as an escrow, and as all the 
ereditors had not executed it, the 
surety was not bound. 
Baker, 4 B. & Ald. 440, 6 ECL 551, 
106 Reprint 998. But see State v. 
Peck, 53 Me. 284, 294 (where the 
court, in commenting on this case, 
said: ‘‘Plaintiff was one of the cred- 
itors and not present at the conver- 
sation. The essential element that 
was wanting to estop the defendant 
in that case from treating the deliv- 
ery as conditional and availing him- 
self of the stipulation accordingly, 
was—that the creditor apparently 
was not induced to do any act preju- 
dicial to himself in the premises. 
He only failed to obtain the addi- 
tional security for a preéxisting debt 
to which he would have been entitled 
had the condition been performed. 
The surety was entirely free to rely 
upon the condition annexed to his 


Cranch 


act in the accompanying conversa- 
tion’). 
12. See supra § 16; and cases 


infra this section. See also Bills 
and Notes §§ 336, 692. 

18. Ark.—Scott v. State Bank, 9 
Ark. 36; Inglish v. Breneman, 5 Ark. 
377, 41 AmD P 
Ill.—Neely yv. Lewis, 10 Ill. 31. 

Ind.—Clanin v. Esterly Harvesting 
Mach. Co., 118 Ind. 372, 21 NE 365, 
3 LRA 868; Stewart v. Anderson, 59 
Ind. 375; Roche v. Roanoke Classical 
Seminary, 56 Ind. 198; Union Trust 
Co, v. Adams, 54 Ind. A. 166, 101 NE 
741. 

Ky.—Murphy v. Hubble, 2 Duv. 
247; Hubble v. Murphy, 1 Duv. 278; 
Wood y. Kendall, 7 J. J. Marsh. 212; 
Cox v. Holloway, 3 Ky. Op. 201; Mur- 
phy v. Hubble, 1 Ky. Op. 146. 

Mo.—Jones v. Shaw, 67 Mo. 667; 
Henshaw v. Dutton, 59 Mo. 139; 
Massmann vy. Holscher, 49 Mo. 87. 

Wash.—Glenn v. Hill, 11 Wash. 541, 
40 P 141. 

[a] A negotiable note under seal 
cannot be delivered to the payee as 
an escrow. Neely v. Lewis, 10 IIl. 
SLs 


is deposited with one of several obligees.1 
is a conflict among the authorities as to whether 
a note complete on its face may be deposited as an 
escrow with the payee,!” some of the decisions hold- 
ing that sueh a deposit operates as an immediate 
delivery,’* while others assert that it may operate | 
as an escrow and permit the conditions to be proved 
by parol evidence.1* 
noted in regard to a check deposited with the payee,. 
some of the authorities holding that there is an im- 


Johnson y. 
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There 


The same conflict is to be 


Effect of Negotiable Instruments 
Law see Bills and Notes §§ 336, 392. 
et seq. 

14. St. Paul’s Episcopal Church v. 
Fields, 81 Conn. 670, 72 A 145; Trum- 
bull v. O’Hara, 71 Conn. 172,'44 A 
546; McFarland y. Sikes, 54 Conn 
250, 7 A 408, 1 AmSR 111 [but see 
Badcock vy. Steadman, 1 Root (Conn.» 
87 (holding that a note cannot be 
deposited as an escrow with the 
payee)]; Westman y. Krumweide, 30 
Minn. 313, 15 NW 255; Horton vy. 
Birdsong, 35 Okl; 275, 129 P 701, 
LRA1916B 1048; Tovera v. Parker, 
385 Okl. 74, 128 P 101; Farmers’ Bank 
v. Nichols, 25 Okl.. 547, 106 P 834, 
138 AmSR 931, 21 AnnCas 1160; Alex- 
ander y. Wilkes, 11,,Lea,(Tenn.) 2215 


Breeden v. Grigg, 8 Baxt.. (Tenn.) 
163; Majors v., McNeilly,): 7 Heisk- 
(Tenn.) 294. 


_ If the payee iof a note has it im 
his possession, that, fact,; would. be- 
prima facie evidence that it had beer 
delivered; but it would be,only prima 
facie evidence. The fact could be: 
shown to be otherwise and by paror 
evidence.” McFarland v. Sikes; 54) 
Conn, 250, 251, 7 A 408, 1 AmSR 11. 

“Anciently, escrows were confined 
to writings under seal. The law. re- 
garded the delivery of such a writ- 
ing to the party to whom it was 
made as an absolute delivery, al- 
though it was in fact to be effective 
only upon the performance of some 
condition. It was not permissible to 
prove the condition, the reason given 
being, that we are to look to what 
was done, not what was said—won 
quod dictum est, sed quod faectwm est 
inspicitur.. 1 Coke on Littleton, 
[36 a.]. So a delivery im escrow to 
the agent of the grantee was.a pres- 
ent delivery to the grantee, and suck 
delivery to the agent of the. grantor 
was no delivery. The delivery, there— 
fore, had to be to a strangen or thirdi 
party, and because the delivery to 
such a person would be of no effeet. 
without words explaining it,. the eon— 
ditions upon which it was delivered: 
or deposited, might be shown: Im 
later times, instruments other than: 
deeds have been delivered ini escrow, 
and the law does not, at least as tom 
these, hold to its aneient strictness* 
as regards the delivery, although: 
there is considerable conflict in the- 
authorities. A promissory’ note may,. 
in this State, be delivered to the 
payee in escrow, to become effective> 
if certain conditions are fulfilled; 
otherwise to remain ineffective.” St. 
Paul’s Episcopal Church y.. Fields, 8¥ 
Conn. 670,678, °72 A, 145. 

[a] MDlustrations.—(1)) Where = 
surety signs several clerk and mas-— 
ter’s noies with the understanding 
that the suretyship is not to become 
operative until another solvent 
surety has been secured, and! tte 
notes are deposited with the payee; 
in a Suit on the notes the surety is 
entitled to show that the notes were 
deposited in escrow upon a conditiaom 
which has not’ been performed 
Majors v. McNeilly, 7 Heisk. (Tenn. } 
294. (2) Where the administrator 
of a bankrupt deposits a note with: 
one of the decedent’s ereditors, om: 
the condition that he shall hold the 
same and not sue on it until it is: 
ascertained what is due him on the 
final settlement of the estate, the 
note is an escrow and the conditiom 
may be shown as a defense to a suit 


876: [21 CFIA 


mediate ‘delivery 1% and ofhers treating it as an 


escrow.?® 


[§ 21] 


thereon. Breeden vy. Grigg, 8 Baxt. 
(Tenn.) 163. 

Effect of Negotiable Instruments 
Law sec Bills and Notes §§ 336, 692 
et seq. 4 
Sealed instruments see supra § 20. 
Subvendee’s: right see infra §§ 31, 
eo 


32. j 

15. Kraetsch v. Chicago, 198 Ill. 
AL 395. 

16. Sweet v. Stevens, 7 R. I. 375. 

V7 See supra: :§: ‘15: 

18. Ala.—Smith v. Kirkland, 81 
Ala. 345,.1 S 276; Wright v. Lang, 
66 Ala. 389; Guild v. Thomas, 54 Ala. 
414, 25 AmR 7038; Bibb v. Reid, 3 Ala, 
88. 

Conn.—Hoboken 


City Bank sy. 
Phelps, 34 Conn. 92. 

Ga.—Crawford y. Foster, 6 Ga. 202, 
50 AmD 327. 

N. J.—Trenton State Bank v. 
Evans, 15 Ne -J.' L. 155, 28: ‘AmD 
400 [overr Elizabeth State Bank v. 
Chetwood, 8 N. J. L. 1]. ’ 

N. C.—Biume v. Bowman, 24 N. C. 
338. “ 
Pa.—Fertig v. Bucher, 3 Pa. 308. 

Vt,—Fletcher y. Austin, 11 Vt. 447, 
34 AmD 698. 

Wash.—Williams v. Hitchcock, 86 
Wash. 536, 150-P 1143. e 

Ont.—Huron County Corp, v. Arm- 


strong, 27 U. C. Q. B. 533. Compare 
Henderson v.:Vermilyea, 27 U. C. 
Q. B. 544 ‘(holding that where a 


surety signs a bond and deposits it 
with a codbligor on the _ condition 
that, before it is delivered, it shall 
be signed by a certain person as an 
additional surety, but later consents 
to the substitution of a different per- 
son, he cannot defehd on the ground 
that the bond is merely an escrow). 

{a] Mlustrations—(1) -A _ bond 
may be deposited with the principal 
obligor as: an escrow by a surety. 
Crawford y. Foster, 6° Ga:~ 202, 50 
AmD 327. (2) An executor’s.-bond 
may be deposited conditionally, with 
the codbligor even where infants and 
ereditors are concerned. Bibb’ v. 
Reid. 3 Ala. 88. aie 

[b] Agent of codbligor—If a 
party executes a bond and deposits 
it with the agent of a codbligor on 
the condition that it shall not be de- 
livered until twelve persons Sign as 
sureties, the agent holds the bond 
as an escrow until such condition is 
performed., Fertig v. Bucher, 3 Pa. 


308. : 

{c] Modifications of rule——‘‘There 
are two established modifications of 
this rule. (1) It does not apply ,to 
commercial paper which has come 
into the hands of a bona fide pur- 
ehaser before maturity, who is with- 
out motice of the condition. ... (2) It 
does not apply where the surety, hav- 
ing knowledge or notice of the de- 
livery of the bond, suffers the princi- 
pal to act under it to the prejudice 
of the obligee, so as to.waive the 
condition, and thus estop the surety 
from insisting on the defense,” 
Smith v. Kirkland, 81 Ala, 345, 350, 
LS) 276. 

19. U. S—Butler v. U. S., 21. Wall. 
O79. 990s. ed, 614; Dain’ Vv. Us SH a6 
Wall. 1, 21 L. ed. 491. Compare Dun- 
can v. U. S., 7 Pet. 435, 8 L. ed. 739; 
Pawling v. U. S., 4 Cranch 219, 2 L. 
ed. 601; U. S. v. Hammond,: 26 F. Cas. 
No. 15,292, 4 Biss. 283 (all holding 
that where the instrument is incom- 
plete on its face the fact'that it was 
deposited as an escrow with the co- 
obligor may be shown as.a defense). 

Ark.—State v. Churchill,; 48 Ark. 
426, 3 SW 352, 880. 


b. Codbligor or Joint Maker. 
eral rule 17 requiring the depositary to be a stranger 
is qualified in some jurisdictions to the extent of al- 
lowing a codbligor of a bond or a joint maker of a 
note to be the depositary;1* but according to the 
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weight of authority, such a deposit will not consti- 


tute an instrument an escrow !® where it is com- 


The gen- 
[§ 22] 


Cal.—Thompson vy. True, 48 Cal. 
601. 4 

Ill—School Trustees v. Sheik, 119 
Bi 2579) HS SNE 1890859) Am Rie 8oU: 
Smith vy. Peoria County, 59 Ill. 412. 

Ind.—State v. Pepper, 31 Ind. 76 
[overr Pepper v. State, 22 Ind. 399, 
85 AmD 430]; Webb v. Baird, 27 Ind. 
368, 89 AmD 507; Blackwell v, State, 
26 Ind. 204; Deardorff v. Foresman, 
24 Ind. 481. See Madison, etc., Plank- 
Road, Co. v. Stevens, 10. Ind.. ¥) .2 
(where the court said, ‘fone codbligor 
may, perhaps, deliver a bond to an- 
other codbligor, aS an escrow’’). 

Iowa.—Benton County Say. Bank 
v. Boddicker, 105 Iowa 548, 75 NW 
632, 67 AmMSR 310, 45 LRA 321 [Loverr 
Daniels v. Gower, 54 Iowa 319, 3 NW 
324, 6 NW 625]; Taylor County vy. 
King, 73 Iowa 153, 34 NW 774, 5 
AmSR 666; Carroll County v. Rug- 
gles, 69 Iowa 269, 28 NW 590, 58 
AmSR. 223. 

_Kan.—Carter v. Moulton, 51 Kan. 
a 32. ‘P 633, 37 AMmSR 259, .20 LRA 

9. 

Ky.—Hall v. Smith, 14 Bush 604; 
Millett v. Parker, 2 Metc. 608; Smith 
v. Moberly, 10 B. Mon. 266, 52 AmD 
543; Taylor y. Craig, 2 J. J. Marsh. 
449 


Me.—State v. Peck, 53 Me. 284. 

Miss.—Graves Vv: Tucker, 18 
Miss. 9. 

N. Y.—Russell vy. Freer, 56 N. Y. 
67 [dist and questioning Pea. v. Bost- 
wick, 32 N. Y. 445 (wherein it was 
held that a bond complete on its face 
could be deposited as an escrow with 
a codbligor)]; Braman y. Bingham, 
26 N. Y. 483; Richardson v. Rogers, 
50 HowPbr 408. 

Tenn.—Jordan y. Jordan, 10 Lea 
124, 48 AmR 294 [overr Perry v: Pat- 
terson, 5 Humphr. 133, 42 AmD 424]. 

Va.—Nash v. Fugate, 32 Gratt. (73 
Va:) 595, 34 AmR 780. 

[a] Reason for rule.—‘‘When the 
bond is placed in the hands of a third 


‘person, who is a stranger to the con- 


sideration and to the.instrument, to 
be delivered to the obligee only upon 
the performance of ‘some condition, 
such person is a mere custodian of 
the instrument until the condition is 
performed, having no interest, or 
semblance of an interest, in the sub- 
ject matter of the contract. The 
obligee, finding the paper in the 
hands of such a person, is bound to 
know how he obtained possession of 
it, and by what authority he under- 
takes to dispose of it. It is a case 
of naked special agency, governed by 
the principles applicable to that class 
of agencies. All persons dealing with 


such an agent are bound, at their 


peril, to enquire into the extent of 
his power and to understand its 
legal effect, and if the agent exceeds 


‘the limits of his authority the act, 


so far as it affects the principal, is 
void. When the bond is in posses- 
sion of a stranger, there is nothing 
in the character of the agent, or. in 


‘the custody of the instrument, calcu- 
lated to mislead the obligee in unduly 


accepting it. On the contrary, the 
mere fact that a stranger, having 
no apparent interest in the bond, has 
possession of it, is of itself sufficient 
to excite suspicion, and to put the 
obligee upon enquiry as to his au- 
thority to dispose of it. When, there- 
fore, the obligors deliver the bond 


,to a stranger as an- escrow, it can- 


not be said they have done an act 
or made a declaration calculated to 
mislead third persons. The most 
that can be said is, they have ap- 


‘put. the obligee upon 


plete on its face,?° and it appears that the obligee 
or payee had no notice ofthe stipulated condition.*+ 
5. Agent of Grantor, Obligor, or Maker. 
While there is some authority to the contrary,? 
the better rule is that an instrument cannot be de- 


pointed an agent, who, in making an 
undue delivery, has exceeded his 
powers, but there is nothing in the 
manner of the anpointment or the 
circumstances of the agency which 
prevents the principal from repudiat- 
ing the act. On the other hand, very 
different considerations. 
me, should govern where the surety 
signs a bond complete in all its forms 
and provisions, and entrusts it to the 
principal obligor for a/proper de- 
livery to the obligee. It is true the 
principal obligor has no- greater 
power than the stranger to whose 
custody the bond is committed; but 
in such a case the question is not 
what is the: power conferred, but 
what is the power the obligee has 
the right to suppose is conferred. 
The principal obligor has certainly 
an apparent authority to deliver the 
instrument in its then existing form 
and condition; that is such an au- 
thority as may be fairly inferred 
from his connection with and pos- 
session of the paper. The reason- 
able presumption is, that he is to dis- 
pose of the bond according te the 
natural course of proceeding in such 
cases; that is, by a delivery to the 
obligee. It is truc the agency is a 
special one; but the agent being 
clothed with the evidence of agency 
for the general purpose of delivery, 
no secret limitations or restrictions 
ought to control the exercise of the 
power, so far as parties are con- 
cerned dealing with the agent, upon 
the faith of the apparent power. The 
instrument being complete in form, 
(precisely such as would have been 
adopted if. the parties signing it 
alone were to be bound,) being found 
in the possession of the very person 
who would have held it if the pur- 
pose had been to make an uncondi- 
tional delivery, under such circum- 
stances an obligee accepting it has 
the right to infer that the transac- 
tion is precisely what it purports to 
be, and that the real power is in 
fact co-extensive with the apparent 
power.” Nash v. Fugate, 24 Gratt. 
(65 Va.) 202, 209, 18 AmR 640. 

{b] Ilustrations.—(1) A deposit, 
of a bond with the principal, by a 
person who subscribes it as a surety 
will not constitute the instrument an 
escrow. To have such effect the de- 
posit must be made with a third per- 
son, and not with a codébligor. Mil- 
lett v.. Parker, 2 Metc. (Ky.) 608. (2) 
The deposit of a negotiable note with 
one of several joint makers by the 
others on ‘any agreement or under- 


standing between themselves with 


reference to its delivery does not im- 
part to it the legal qualities of an 
escrow. Carter v. Moulton, 51 Kan, 
oat P 633, 37 AmSR 359, 20 LRA 


[e] Existence of unsigned scrolls. 


—The fact that there are other 
scrolls to the instrument to which no 
names.are signed is not sufficient to 
inquiry as to 
the authority of the obligor to de- 
liver. the bond to him. Nash v. 
Fugate, 32 Gratt. (73 Va.) 595, 34 
AmR 780. 

20. See supra § 16; 
supra note 19. 

21. See cases supra note 19. 

22. Kelly v. Chinich, (N. J.) 108 
a a Buck v. Knowlton, 21 Can. 
v. O’Donnell, 10 Can. S. G@ 92. 

[a] _Dlustration—A policy  de- 
posited by an insurance company 
with its agent to be countersigned 


and cases 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


it seems to’ 


371; Confederation Life Assoc. 


Va. 762, 


oC 


§§ 22-23] 


posited as an escrow with the agent or attorney of 
the grantor,?? because the possession of the instru- 
ment by the grantor’s agent or attorney is equiva- 
lent to possession of it by the grantor and is re- 
vocable by him;** but the rule is subject to the 
limitation that the agent of the grantor may act as 
depositary provided he receives and holds the in- 
strument as an individual and not as agent.?° 

[§ 23] 6. Agent of Grantee, Obligee, or Payce. 
It is the general rule that an instrument cannot be 
deposited as an escrow with the agent or attorney 


and delivered to the insured upon 
the payment of the premium, is an 
escrow and is not binding upon the 
company until the condition is per- 
formed. Confederation Life Assoc. 
v. O'Donnell, 10 Can.:S. C, 92. 

[b] Where interests not an- 
tagonistic.—The attorney or agent of 
the grantor or obligor in a deed or 
written contract may act as deposi- 
tary of an escrow, if his relation 
to his principal is such that so to 
act is not antagonistic to principal’s 
interests, and if paper was put in 
his hands for delivery on perform- 
ance of a condition not dependent on 


principal’s volition... Kelly v. Chi- 
nich, (N. J.) 108 A 372. 
23. Conn.—Shelinsky  v.. Foster, 


87 Conn. 90, 87 A 35, AnnCas1914C 
1007; Grilley v. Atkins, 78 Conn. 380, 
62 A 337, 112 AmSR 152, 4 LRANS 
816: Raymond v. Smith, 5 Conn, 555, 

Tlli—Clark ‘v.. Harper, 215° Ill; 24, 
74 NE 61. 

Ky.—Watson y. Chandler, 133 Ky. 
757, 119 SW 186. 


Me.— Day v. Lacasse, 85 Me, 242, 
27 A 124, 

Minn.—Van Valkenburg v. Allen, 
111 Minn. 333, 126 NW 1092, 137 
AmSR &61. 

Nebr.—Wier v. Batdorf, 24 Nebr. 
83, 38 NW 22. : 

Or.—Foulkes. y. Sengstacken, 83 


Or. 118, 158 P 952, 163 P 311. 

Tex.—Tyler Bldg., etc., Assoc. v. 
Beard, 106 Tex. 554, 171 SW 1122, 
1200; Payne v. Cox, (Civ. A.) 143 SW 
336; Peters v. Strauss, 63 Tex. Civ. 
A. 118, 182 SW 956. : 

Va.—Blair v. Security Bank, 103 
50 SE 262. y 

Wis.—Campbell v. Thomas, 42 Wis. 
437, 24 AmR 427. 

Compare Wellborn_ v. Weaver, ale 
Ga. 267, 63 AmD 285 (holding that 
a deed deposited with an agent of 
the grantor, to be recorded and kept 
by him until the death of the grantor, 
and then to be delivered to the gran- 
tee is neither the present, deed of 
the grantor nor an escrow, but a tes- 
tamentary paper). b 

[a] Mlustration.—The deposit of 
a deed by a grantor with his agents 
to be held until a certain payment is 
made by the grantee does not con- 
stitute such deed an escrow. Wier 
vy. Batdorf, 24 Nebr. 83, 38 NW 22. 

24. Day v. Lacasse, 85 Me. 242, 27 
A 124, and cases supra note 23. 

25. St. Paul’s Episcopal Church v. 
Fields, 81 Conn, 670, 72 A 145; Dag- 
gett v. Simonds, 173 Mass. 340, 53 NE 
907, 46 LRA 332. 

fa] MTlustration.—The maker of 
promissory notes may deposit them 
as escrows with his servant, where 
the latter holds them as a stranger. 


Daggett y. Simonds, 173 Mass. 340, 
53 NE 907, 46 LRA 332. 

26. Ala.—Parrish v. Steadham, 
102 Ala. 615, 15 S 354; Shelby v. 


Tardy, 84 Ala. 327, 4 S 276. 
PAriceeRoach vy. A. D. Malone Mer- 


eantile Co., 135 Ark. 69, 204 SW 
971. 

Fla.—Southern L. Ins., etc., Co. 
vy. Cole, 4 Fla. 359 (recognizing 
rule). ; 


Ga.—Anderson v. Goodwin, 125 Ga. 
663, 54 SEH 679; Duncan. -v. - Pope, 
Ga. 445. 
AT he Glatk vy. Harper, 215 Ill. 24, 74 
NE 61; Price v. Pittsburg, etc., 
Co., 34 Ill. 13. 
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such depositary 


Bachman, 209 Ill. A. 327 (where, al- 
though delivery to agent of obligee 
was held’ not delivery in escrow, this 
mighe have been based on other 
‘grounds). 

Ind.—Clamn y. Esterly Harvesting 
Mach. )Co., 118) Ind’ 372) 21 iN) 35,08 


LRA 863; Stewart vy. Anderson, 59 
Ind. 375; Deardorff vy. Foresman, 24 
Ind. 481; Madison, ete., Plank-Road 


Co. v. Stevens, 10 Ind. 1; Murray v. 
W. W. Kimball Co., 10 Ind. A, 184, 
37 NE 734. 

Iowa.—Dorr Cattle Co. vy. Des 
Moines Nat. Bank, 127 Iowa 1538, 98 
NW 918, 102 NW 836, 4 AnnCas 519. 

Ky.—Dils v. Pikeville Bank, 109 
Ky. (757,60) SW. 715,22 Kyi, 1468; 
Wight v. Shelby R. Co., 16 B. Mon. 
4, 68 AmD 522. 


Me.—Day v. Lacasse, 85 Me. 242, 


27 A 124; Hubbard v. Greeley, 84 
Me. 340, 24 A 799, 17 LRA 511. 
Mich.—Ortmann vy. Plummer, 52 


Mich. 76, 17 NW 7038. 
Minn.—Van Valkenburg vy. Allen, 
111 Minn. 3338, 126 NW 1092, 137 


AmSR 561. 
MEE J.—Ordinary v. Thatcher, 41 
‘N. 49 N. Y¥. 


L. 403, 32 AmR 225. 

. Y.—Cocks v. Barker, 
107; Worrall v. Munn, 5 N.Y. 229, 
55 AmD 330; Adler v. Germania F. 
Ins. Co., 17 Misc. 347, .39 NYS 1070. 

N. C.—Bond v. Wilson, 129 N, C. 
325, 40 SE 179. 

Vt.—Pratt v. Holman, 16 Vt. 530. 

[a] Request by grantee to hold 
as escrow.—Where a deed has been 
executed and delivered uncondition- 
ally to the grantee’s duly authorized 
agent, the delivery will not become 
an escrow because of the fact that 
the grantee, when the agent handed 
him the instrument, immediately re- 
turned it to the agent with the re- 
quest that he hold it in escrow until 
the grantee should pay the purchase 
money to the grantor. - Parrish v. 
Steadham, 102 Ala. 615, 15 S 354. 

27. Roach v..A. D. Malone Mer- 
cantile Co., 1385 Ark. 69, 204 SW 971; 
and cases supra note 26. 3 

{a] Thus where the sureties on 
a guardian’s bond deposit it with a 
county surrogate, it cannot be re- 
garded as an escrow as the surro- 
gate acts as agent of the ordinary 
and the deposit with him is equiva- 
lent to a delivery to the obligee. Or- 
dinary v. Thatcher, 41 N. J. L. 403, 
32 AmR 225. 

[b]. A note cannot be deposited as 
an escrow with one acting at the 
time as at.orney for the payee. 
Such a deposit is a delivery to the 
payee. Murray v. W. W. Kimball 
Co., 10 Ind. A. 141, 37 NE 736. 

[c] Delivery of a lease and rent 
notes to the agent of the promisee, 
although on condition that they are 
to be returned to the maker in case 
a proposed sale of land to him is con- 
summated does not create an “es- 


crow.” Bemis v. Allen, 119 Iowa 160, 
93 NW 50. 3 
23. U. S—Minah Cons. Min. Co. 


v. Briscoe, 47 Fed. 276 [rev on other 
grounds 89 Fed. 891, 32 CCA 390]. 
Ala.—Gadsden First Nat. Bank v. 
Steiner, 168 Ala. 248, 58 S 172; Ala- 
bama, Coal, ete., Co. v. Gulf Coal, ete.,) 
Co., 165. Ala. 304,51 S570; Ashford 


v. Prewitt. 102 Ala. 264, 14 S 663, 
48 AmSR 387. ..; 7 (handy 
Fla.—Southern L. Ins., ete., Co. v. 


See also Connolly v.!Cole, 4 Fla. 359. 
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of the grantee or other party who is to have the 
benefit of the instrument,?* as such a deposit is 
equivalent to a delivery directly to the grantee.27 
But an agent of the grantee is not necessarily in- 
capacitated by force of his agency from acting as 
the depositary of an escrow, and he may become 


where, under the circumstances of 


the case, to do so involves no violation of duty as 
agent of the grantee.?8 
held that there is no such personal identity between 
a corporation and its officers as will preclude the 


Accordingly it has been 


Ga.—Dixon y. Bristol Savy. Bank, 
102 Ga. 461, 31 SE 96, 66 AmSR 193; 
Hansford y. Freeman, 99 Ga. 376, 27 
SE 706. 

Ind.—Union Trust Co, v. Adams, 54 
Ind. A. 166, 101 NE 741. 

Ky.—J. I. Case Threshing Mach. 
Co. v. Barnes, 133 Ky.:321, 117 SW 
418, 19 AnnCas 246. 

N. J.—Bowman y. Brown, 87 N.\J. 
Eq. .47, 99 A 839 [aff 87°N. J. Ea. 
3638, 100 A 1070]. 

Oh.—Walter v. Walter, 9 Oh. Dec. 
(Reprint) 351, 12 CincLBul 212. 
tol we ae v.. Bucher, 3 Pa.’ 

S. D.—McLaughlin vy. Wheeler, 1 
S. D. 497, 47 NW 816, 

_ Tex.—Merchants’ Ins, Co. v. Now- 
lin, (Civ. A.) 56 SW 198. 


Va.—Blair vy. Security Bank, 103 
Va. 762, 50 SE 262. 


Eng.—Watkins y. Nash, L. R.- 20 
Eq. 262 


q. 262. 

“The better authority is to the 
effect that when the rights of no 
third parties intervene, and there is 
nothing inconsistent with the agent’s 
duty to his principal in holding the 
paper subject to the conditions 
agreed upon when it was executed,’ 
the writing may be delivered to the 
agent of the adverse party to be held 


by him until he receives. instructions’ 


to deliver it to his principal; and we 
think this the more sensible rule.” J: 
I. Case Threshing Mach. i 
Barnes, 133 Ky, 321, 331, 117°SW 418, 


19 AnnCas 246. 

{a]  Ilustrations.—(1) A deposit 
with solicitor of the grantee of an 
instrument executed by the grantor 
will not convert the instrument from 


an escrow into a deed, where the de-' 


posit is of a characte. negativing its 
being a delivery to the grantee. Dixon 
v. Bristol Sav. Bank, 102 Ga. 461, 
31 SE 96, 66 AmSR 193; Watkins v. 
Nash, L. R. 20-Eq: 262. : (2). Where; 
a deed is deposited with the attor- 
ney of the grantee and is accom- 
panied by a memorandum, signed by 
the grantor and duly witnessed, stat- 
ing the condition upon which the deed 


is to be delivered to the grantee, the: 


attorney holds the deed in escrow. 
Ashford v. Prewitt, 102 Ala. 264, 14 
S 668, 48 AmSR 37. (8) The rela- 
tion of a son as agent of his father 
does not prevent him from holding a 
release of alimony in favor of his 
father as::an escrow for his mother. 
Walter v. Walter, 9 Oh. Dec. (Re- 
print) 351, 12 CincLBul 212. 

[b] No antagonistic. interests.— 
Where an agent took a deed in escrow 
to be delivered to his principal upon 
payment of certain money to grantor, 
there-being nothing antagonistic to 
his principal’s interest, his agency 
did not incapacitate him from hold- 
ing the deed in escrow, and delivery 
of the deed to the agent was not 
delivery to the principal. Bowman y. 
Brown, 87 .N. 
87 N. J. Eq. 363, 100°A 1070]. 

[c] Duplicate deed.—Where a deed 
to certain lands has been deposited 
as an escrow and a subsequent du- 
plicate deed is delivered to the gran- 
tee’s agent and recorded by the in- 
structions of the grantor, it is com- 
petent to show that the subsequent 
deed was intended as an _ escrow. 
Minah Cons, Min. Co. y. Briscoe, 47 


Fed. 276 [rev on-other grounds 89 
‘Fed. 891, 32: CCA 390]. 


Co. ve: 


J. Eq. 47, 99 A 839 [aft 


—_ 
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posit paid therefor on delivery is not liable to the ! buyer.®° 
seller on a valid revocation of the contract by the 


IV. PERFORMANCE OF CONDITION OR HAPPENING OF CONTINGENCY 


[§ 25] A. Necessity and Sufficiency. Where an 
instrument is deposited as an escrow, it cannot be- 
come operative until the conditions upon which it is 


deposited have been performed or 
agreed upon has happened.*+ 


60. Herrin v. Scandinavian-Ameri- 
can. Bank, 65 Wash. 569, 118 P 648. 

61. U. S.—Provident Life,  etc., 
Co. v. Mercer County, 170 U.°S. 
SIS LS SCtawdSS,.0 42eda ned. RIG 
[mod 72 Fed. 623, 19 CCA 44]; Cal- 
houn County v. American Hmigrant 
Co., 93 U. S. 124, 23 L. ed. 826; Clarke 
v. Eureka County Bank, 123 Fed. 922; 
Mercer County v. Provident L. & T. 
Co., 72 Fed. 623, 19 CCA 44 [rev on 
other grounds 170 U. S. 593 mem, 18 
SCt 788 mem, 42 L. ed. 1156 memy]} 
Carr v. Hoxie, 5 F. Cas. No. 2,438, 
5 Mason 60. 

Ala.—W. P. Brown, etce., Lumber 
Co. v. Steele, 195 Ala. 211, 70 S 161; 
White Star Line Steam-Boat Co. v. 
Moragne, 91 Ala. 610, 8 S 867; Fuller 
v. Hollis, 57 Ala. 435. 

Ariz.—Gray v. Baron, 13 Ariz. 70, 
108 P 229. ° 

WATE. —Ober v. Pendleton, 30 Ark. 

; Chandler v. Chandler, 21 Ark. 95. 

Miah. —Danziger v. Benson, 175 Cal. 
565, 166 P 313; Mebaughlin v. Clau- 
sen, 85 Cal. 322, 24 P 636; Dyson v. 
Bradshaw, 23 Cal. 5283 Beem v. Mc- 
Kusick, 10 Cal. 588. 

Colo.—Wolcott v. Johns, 7 Colo. A. 
360, 44 PB 675; Hamill v.. Thompson, 
3 Colo. 518. 

Conn.—White v. Bailey, 14 Conn. 
271; Coe v. Turner, 5 Conn. 86. 

Ida.—Crane Falls Power, etc., Co. 
v. Snake River Irr. Co., 24 Ida. 63, 
Mo Sigke a oDe 

Ill—Stanley v. Valentine, 79 Ill. 
544; Skinner v. Baker, 79 Ill. 496; 
Stone v. Duvall, 77 Ill. 475; Furness 
v. Williams, 11 Ill. 229;.Connolly v. 
Bachman, 209 Ill. A. 327; Oehler v. 
Brand, 204 Ill. A. 415; Fippinger v. 
Ullrich, 178 Ill. A. 611; Ottawa, etc., 
R: Co. v. Hall, 1.Tll. A. 612. 

Ind.—Peter vy. Wright, 6 Ind. 188. 

Iowa.—Tuller v. .Leaverton, 143 
Iowa 162, 121 NW 515, 136 AmSR 
756; Jackson’ v. Rowley, 88 Jowa 184, 
55 NW 389; Sioux City, etce., Co. v. 
Wilson, 50 Iowa 422; McGregor v. 
McGregor, 21 Iowa: 441. 

Kan.—Taylor v. Thomas, 13 Kan. 
QA 

Ky.—Ball v. Sandlin, 176 Ky. 537, 
195 SW .1089; Vaughan vy. Vaughan, 
161 Ky. 401, 170 SW 981, AnnCas 
1916B 1027; Arnold v. Covington, etc., 
Bridge Co., 1:Duv. 372. 

Me.—Jackson v. Sheldon, 22 Me. 


569. 
Md.—Gorsuch v. Rutledge, 70 Md. 


Mass. —Daggett v. Daggett, 143 
Mass. 516, 10 NE 311; Fairbanks Vie 
Metcalf, 8 Mass. 230. 

Mich.—MclIntyre v. McIntyre, 147 
“Mich. 365, 110 NW 960; Francis v. 
Francis, 143 Mich. \300, 106 NW 864 
[app dism 199 U.S. 616, 26 SCt 7438, 
50 L. ed. 335]. 

Minn.—Hoit v. McIntire, 50 Minn. 
466, 52 NW 918. 

Mo.—Baerveldt Constr. Co. v. Bag- 
ley, 231 Mo. 157, 182 SW 688; St. 
Louis Plattdeutscher Club v. Tege- 
ler, 17 Mo. A. 569. 

Mont.—Helm vy. Kleinschmidt, 12 
Mont. 586, 31 P 542; Chadwick v. 
Tatem, 9 Mont. 354, 23 P 729 

Nebr.—Hill v. Naylor, 99 Nebr. aD bs 
1E7 NW 922. 

ay J.—Black v. Lamb, 12 N. J. Eq. 
108. 

N. Y.—Tucker v. Dudley, 113 App. 
Div. 500, 99 NYS 339; Pendleton v. 
Hughes, 65 Barb. 136 [aff 53 N. Y. 
626]; Green v. Putnam, 1 Barb. 500; 


*272, 17 A_ 76. 


the contingency 


Hinman vy. Booth, 21 Wend. 267; Ad- 
ler v..Germania F. Ins. Co., 17 Misc. 
347, 39 NYS 1070; Mavros v. Irving 
Nat. Bank, 176 NYS 128; Jackson v. 
Rowland, 6 Wend. 666, 22 AmD 557; 
Jackson v. Catlin, 2 Johns. 248, 3 
AmD 415 [aff 8 Johns. 520]. 

N. D.—Thornhill v. Olson, 31 N. D. 


81, 153 NW 442, LRA1916A 493, Ann | 


Cas1917E 427. 

Okl.—Swift v. McAlester Trust Co., 
55. OK 3,09), 154) ead com a ean ber 
Realty Co. v. Spencer, 21 Okl. 155, 
95 P 757, 17 LRANS 622; Powers v. 
Rude, 14 Okl. 381, 79 P 89. 

Or.—Rohrbacher y. Strain, 186 P 
583; Sharp v. Kilborn, 64 Or. 371, 130 
P 735; Sabin v. Stone Co., 60 Or. 378, 
118 P 494, 119 P 724; De Bow v. 
Wollenberg, 52 Or. 404, 96 P 536, 97 
P 717; Flanagan’s Est. v. Great Cent. 
Land Co., 45 Or. 335, 77 P 485;.Brad- 
ford v. Dunham;\5£Or..1, 101 P. 897, 
135 AmSR 807; Gaston v. Portland, 
LG MORO O i Ones Lane 

Pa.—Fertig v. Bucher, 3 Pa. 308. 

S. C.—Etheredge y. AXtna Ins. Co., 
102 S-C..313,°86° SE 687. 

S. D.—Schmidt y. Musson, 20 S. D. 
389, 107 NW 367. 

Tex.—Blue v. Conner, (Civ. A.) 219 
SW 533; Manton vy. San Antonio, (Civ. 
A.) 207 SW ..951; Pennsylvania F. 
Ins. Co. v. Stockstill, (Civ. A.) 197 
SW 1036; Handy v. Hereford First 
Nat. Bank, (Civ. A.) 163 SW.415. 

Utah.—Morris v. Blunt, 35 Utah 
194, 99 P 686; Foxley v- Rich, 55 
Utah 162, 99 P 666; Gammon v. Bun- 
nell, 22 Utah 421, 64.P 958. 

Vt.—Jarvis v. Rogers, 3 Vt. 336. 

Va.—-Humphreys v. Richmond, etc., 
R. Co., 88 Va. 431, 13 SE 985; Hicks 
v. Goode, 12 Leigh, (39 Va.) 479, 37 
AmD 677. 


Wash.—Boyd v. American Sav. 


Bank, ete,, Co., 40 Wash. 571, 82 P 


904. 

W. Va.—Connell v. Connell, 32 W. 
Va. 319, 9 SE 252. 

Wis.—Carpenter -v. Carpenter, 141 
Wis. 544, 124 NW 488; Beloit, etc., 
R. Co. v. Palmer, 19 Wis. 574. 

Eng.—Bell v. Ingeéstre, 12 Q.:.B. 
317," 64° ECL. »816, 116. Reprint 888; 
Adams v. Jones, 12 Ane nh 455, 4 
ECL 229, 113 Reprint 884;. Marston 
v. Allen, 8 M. & W. 494, 151 Reprint 
1134; 4 Comyns Dig. P2683 paren: 264. 


i Vv. 
O’Donnell, 13 Can. S. G. 
Ont. Vv. ‘Waddell, 12 
WHC 22@. pBot9e 
“It is manifest to all that a deed 
can not be operative until it is de- 
livered. Perkins, who wrote his 
treatise on Conveyancing more than 
three centuries since, says (sec. 138, 
p. 28): ‘And'if- I make a deed, and 
deliver it to a stranger as an es- 
crowl, to keep until such a day, etc., 
and upon condition that if, before 
that day, he to whom the escrowl is 
made shall pay me ten pounds, give 
me a horse, enfeoff me of a manor, 
or perform any otner condition, then 
the stranger shall deliver the es- 
crowl to him as my deed. In this 
case, if he deliver the same to him as 
my deed before the conditions or 
condition fulfilled, it is not my deed 
simpliciter; but if the condition be 
fulfilled, and the escrowl delivered 
by him (after the conditions per- 
formed) as my deed, then it is my 
deed, and shall bind me—and then 
begins to be my deed, and shall not 
have relation to the first delivery.’ 


Sufficiency of performance. 
hold a grantee or an obligee to a very strict com- 
plance with the conditions imposed ° and the facet 
that the grantee has gone into possession of the land 

' to be conveyed does not alter the rule.%* 


[§§ 24-25 


Generally courts 


A part 


This, perhaps, is as early an an- 
nouncement of the rule as may ke 
found in the books, and is the sz»me 
as the definitions given by courts and 
text writers since that time. We are 
aware of no change in the rule since 
he wrote.” Stanley v. Valentine, 79 
fll. 544, 547. 

“When a deed is delivered merely 
as an escrow, to be delivered upon 
the performance of certain condi- 
tions, it is, until such performance, id 
a mere scroll.” Powers v. Rude, 14 | 
Okl. 381, 79 P 89. 

[a] Illustrations.—(1) _ Where a 
promissory note is deposited as an 
escrow to be delivered to the payce 
upon the completion of a street rail- 
road the condition is a condition prec- 
edent, and the note cannot take: ef- 
fect until the road is completed. Mc- ‘ 
Laughlin vy. Clausen, 85 Cal. 322, 24 j 
P 636. (2) Where a subscription to 
the capital stock of a railroad is de- 
posited aS an escrow with a director 
of the road, on the condition that it 
is not to be delivered to the com- 
pany unless a certain county fails to 
vote a subscription to the company, 
the subscription cannot be regarded 
as delivered to the company and 
operative in the absence of proof that 
the county failed to make such. sub- 
scription. Nae etc, KR... Co.mave 
Hall,.1. Ill. - 612. 

When aah aeak takes effect sce 
infra §§ 34-36 

62. “Gal. —McLaughlin v. Clausen, 

85 Cal. 322, 24 P 636; Dyson v. Brad- 
Shaw, 23 Cal. 528; Beem v. McKusick, 
10 Cal.” 538, 

Ill. Chicago, “ete, R: Land Co.) vi." ; 
Peck, 122 Th. 408: A 

Towa. —Sioux City, ete., Town Lot, | 
etc., Co. v. Wilson, 50 Iowa 422. { 

Nebr. —Cctton v. Gregory, 10-Nebr. 4 
125, 4 NW 939. 4 
oe Y.—Hinman v. Booth, 21 Wend.. 


N. D.—Thornhill v. Olson, 31 N. D. 
81, 153 NW. 442, LRAI916A 493, 
AnnCas1917E 427. 

Tex.—Frichott v. Nowlin,’ (Ciy. A.) 
50 SW 164 P 
_Vt.—Jarvis v. Rogers, 3 Vt. 336. ¥ 

_)Va.—Trout v.- Warwick, 77. Va. %31. “Sam 

“ [a] Tllustrations—(1) The ac- 
ceptance of a check by a depositary 
is insufficient when the condition cf 
delivery is the payment of cash. 
Thornhill vy. Olson, 81 N. D. 81, 153 
NW 442, LRA1916A 493, AnnCas1917 
EH 427. (2) .Where a deed is de- - 
posited as an escrow to be delivered 
to the grantee when he gives a bond ’ 
to support a certain person, and the 
grantee supports such person until 
‘his death but does not executé the 
bond, the condition cannot be re- 
garded as having been performed and 
a delivery of the deed to the grantee 
passes no title to him. Hinman v. 
Booth, 21 Wend. (N._Y¥.) 267. 

[b] Substantial compliance Is not 

sufficient. Grimm v. Williams, (Tex. 
Civ. A.) 200 SW 1119. But see Beyd 
v. American Sav. Bank, etce., Co., 40 
Wash. 571, 82 P 904 (holding that a 
substantial compliance with condition 
is sufficient). 

63. Wolcott v. Johns, 7 Colo. A. © 
360, 44 P 675; Hogueland v. Arts, 113 > 
Towa 634, 85 NW 818; Foxley v. Rich, 

35 Utah 162, 170, 99 P 666. 

“This transaction must not be con- 
founded with a contract for the sale 
of real estate, by virtue of which the 
vendee acquires an equitable title. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ Nai. 


or 


§§ 25-26] 


performance has no effeet on the status of the in- 
strument ;°* an entire performance of the condition 
is necessary.°° The grantor, however, cannot require 
more of him,®° and where he has made such per- 
formance, he is entitled to delivery of the instru- 
Where the grantee or 
obligee has substantially performed his part of the 
escrow contract, although not all the conditions 
have been complied with, the delivery sometimes 
will be upheld if no real injury is caused thereby.®® 
Where the grantor is 
notified before the instrument is delivered to the 
grantee and makes no objection thereto, he thereby 
waives any objections to nonperformance of the 
conditions.’° But where the depositary is interested 
as a creditor in securities deposited as escrows with 


ment held as an escrow.®* 


Waiver of performance.*®® 


In such a case, if the contract is not 
in writing, the delivery of possession 
under it takes it out of the statute 
of frauds, and equity will decree its 
specific performance, notwithstand- 
ing it was by parol.’ Wolcott v. 
Johns, 7 Colo. A. 360, 376, 44 P 675. 

Possession by grantee raising es- 
toppel see infra § 32. 

64 See cases infra note 65. 


65. Ga.—Field v. Hardwick, 142 
Ga. 424, 83 SE 938. 
Kan.—Taylor y. Thomas, 13 Kan. 


217. 

Nebr.—Matteson v. Smith, 61 Nebr. 
761, 86 NW 472. 

N. Y.—Keirsted v. Avery, 4 Paige 


fe 

Okl.—Powers v. Rude, 14 Okl. 381, 
(OR EEE 

Tex.-—Hanby v. Hereford First 
Bank, (Civ. A.) 163 ,.SW. 445; 
Gentry v. Gatlin, 14 Tex. Civ. A, 419, 
388 SW. 223. 

Utah.—Foxley v. Rich, 35 Utah 162, 
99 P 166. 

[a] Application of rule.—Where 
vendor’s lien notes are deposited as 
escrows to be delivered to the payees 
in case certain litigation then pend- 
ing in a federal court shall be “fi- 
nally determined” in favor of one of 
the. parties, the condition means a 
final determination of the rights of 
the parties to the action beyond ap- 
peal, and is not fulfilled by dismissal 
of the action by consent of the par- 


ties thereto. Hanby v. Hereford 
First Nat. Bank, (Tex. Civ. A.) 163 
SW 415. 


66. Masters v. Clark, 89 Ark. 191, 
116 SW 186; Harbor Business Blocks 
Co. .v. Gregory, 102, Kan. 33,169. P 
191; Knopf v. Hansen, 37 Minn. 215, 
33 NW 781; Ketterson v. Inscho, 55 
Tex. Civ. A. 150, 118 SW 626. Com- 
pare Hardin v. Neal Loan, etc., Co., 
125 Ga. 820; 54 SE 755 (holding that, 
where in the sale of land the gran- 
tor receives a part of the purchase 
money in cash and the promissory 
notes of the grantee for the balance, 
and .thereupon executes and delivers 
to the grantee his bond obligating to 
execute a deed to the grantee upon 
the payment of the notes, and later 
deposits the notes for collection and 
transfers them to a bank, depositing 
at the same time his deed as an es- 
crow to be delivered to the grantee 
upon the payment of the notes, the 
bank is not required to deliver the 
Geed upon the payment of the notes 
unless the grantee surrenders the 
bond or shows that it is not enforce- 
able against the grantor). - 

[a] Mlustration—Where by the 
terms of a contract of sale of real 
estate, the consideration of the in- 
strument deposited is a stock of 
goods and a transfer of the lease 
of the store in which they are situ- 
ated, and an invoice of the goods is 
made and the amount and _ value 
thereof fixed to the satisfaction of 
both parties, there is a sufficient per- 
formance of the conditions of the es- 
crow contract if the vendor several 
days thereafter duly tenders the key 

[21 C. J.—56] 
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[§ 26] 


of the store and an assignment of 
the lease to the purchaser, and the 
refusal of the latter to accept the 
same deposits them with the holder 
of the deed. The purchaser is not 
entitled to exact as a further condi- 
tion that the vendor shall allow him 
to make a reéxamination of the goods 
and a comparison thereof with the 
invoice previously made, in order to 
verify the accuracy of the same be- 
fore final acceptance. Knopf v. Han- 
sen, 37 Minn. 215, 33 NW 781. 

{b] A physical delivery of the 
instrument is not necessary where 
the conditions have been performed. 


Naylor v. Stene, 96 Minn. 57, 104 
NW 685. 
67. Atkinson vy. Tabor, 11 Colo. 


277, 17 P 905; Alexander v. Bernard, 
136 Mich. 642, 99 NW 858: Naylor 


v. Stene, 96 Minn. 57, 104 NW 685; 
Schmidt v. Deegan, 69 Wis. 300, 34 
NW 83 


{a] Wlustration.—Where the own- 
er of an undivided half interest 
in land deposits a contract, not 
signed by the owner of the other un- 
divided half, to sell the whole land 
to a third person as an escrow to be 
delivered to the grantee upon the 
payment of a certain sum, and there- 
after acquires the title to the whole, 
the grantee named in that contract 
upon the payment of such sum be- 
comes entitled to his rights there- 
under, although the person holding it 
in escrow refuses to deliver it. Nay- 
lor v. Stene, 96 Minn. 57, 104 NW 
685. 

Depositary’s duty to deliver to 
transferee see supra § 24. 

68. Ind.—Chicago, ete, R. Co. v. 
Linn, 30 Ind. A. 88, 65 NE 552. 

Kan.—Elston v. Chamberlin, 41 
Kann ioots eee eo 

N. Y.—Beekman v. Frost, 18 Johns. 
544, 9 AmD 246. 


Tex.—Manton y. San _ Antonio, 
(Civ A.) 20 TES Wo 5, ; 

Wash.—Boyd v. American Sav. 
Bank, ‘etc., Co., 40 Wash? 571, 82 P 
904. 


W. Va.—Connell v. Connell, 32 W. 
Va. 319, 9 SE 252. 

a 
Ach de ranient not recorded. Histon 
v. Chamberlin, 41 Kan. 354, 21° P 
259. (2) Consideration instrument 
nct properly executed through fault 
of others. Beekman v. Frost, 18 
Johns. (N. Y.) 544, 9 AmD 246. (3) 
Where the instrument is deposited 
by the grantor to be held as an es- 
crow until the grantee shall have 
paid a specified debt, and it is de- 
livered before the debt is fully paid 
the delivery will be operative and the 
deed valid, at least from the time the 
debt is satisfied. Connell v. Connell, 
32 W. Va. 319, 9 SE 252. (4) Where 
a landowner who conveyed property 
to a city for a street, and receivéd a 
valuable consideration, insisted that 
the deed: should be held in escrow 
until the city widened a certain 
street according to its agreement, as 
the failure of the city to widen the 
street within the time limit fixed did 


[210.J.] 881 


him, the performance of the conditions cannot be 
waived without his consent.74 
feiture for a nonperformance of conditions by the 
agent of the grantor is binding on the grantor,7? 
When grantee cannot object. On the other hand, 
the grantee cannot object where the grantor has per- 
formed his part of the contract,’? or where the con- 
dition is not performed because of his own negli- 
gence,"* and if his act prevents performance by the 
grantor, a delivery subsequent to the actual fulfill- 
ment of the conditions will be upheld.*® 
B. By Whom Performed. 
conditions on which instruments are deposited as 
escrows are ordinarily to be performed by the gran- 
tee or obligee,’® and although some of the authori- 
ties hold that this is necessary, the better rule is 


A waiver of a for- 


While the 


not injure the grantor or his prop- 
erty, such failure did not prevent the 
passage of title, for the condition 
should be treated as a condition sub- 
sequent. Manton vy. San Antonio, 
(Tex. Civ. A.) 207 SW 951. 

69. Ratification of unauthorized 
Sony OY, to transferee see infra §§ 29, 


x 70. Gish v. Brown, 171 Pa. 479, 
33 A 60; Burnett v. Continental State 
Bank, (Tex. Civ. A.) 191 SW 172; 
Truman v. McCollum, 20 Wis. 360. 


Bh 5e Koenigsberg v. Blau, 127 NYS 
72. Miles v. Hemenway, 59 Or. 


318s lil PL 696;s1172e) 2738) 

{a] Tlustration.—Under an agree- 
ment for forfeiture of a contract to 
convey on the purchaser’s default, 
accompanied by a quitclaim deed 
from the purchaser deposited in a 
bank, the cashier was the vendor’s 
agent in returning the purchaser’s 
notes, making the cashier’s failure 
to return. the notes binding upon the 
vendor on a question whether the 
right to declare a forfeiture’ was 
waived. Miles v. Hemenway, 59 Or. 
SL, eul Ll we 696%. tli wen onss é ) 

73. Sage Land, etc. Co. v. Mc- 
Cowen, 30 Cal. A. 126, 157 P. 244. 

{a] Illustration. — Where under 
the terms of a contract of sale-it is 
provided that the grantor’s title shall 
be perfected, the grantee cannot com- 
plain of defects in the title; where a 
suit to quiet title has been. brought, 
the title quieted, and the deed de- 
posited as an escrow on the condi- 
tion that it and the purchase money 
are to remain in the hands of the 
depositary for one year for the pur- 
pose of providing against the con- 
tingency of defendants in such suit, 
served by publication, from opening 
their default. Sage Land, etce., Co. 
Be OER: 30°..Cal.. A...126, 157. P 


74. Hodo v. Leeman, 27 Tex. Civ. 
A. 204, 65 SW 381. : 


75. Beaumont v. Kline, 3° Phila. 
(Pa.) 44. 
76. U. S.—Brown v. Gilman, 4 


; ,Wheat. 255, 4 L. ed. 564. 
Tllustrations.—(1) Considera- 


z Ark.—Ober v. Pendleton, 30 Ark. 
alz 
Ga.—Dunean vy. Pope, 47 Ga. 445. 
Il].—Stone v. Duvall, 77 Ill. 475. 


Ind.—Burkam v. Burk, 96 Ind. 270. 
Kan.—Davis v. Clark, 58 Kan. 100, 


48 P 563. 

Nebr.—Soward v. Moss, 59 Nebr. 
71, 80 NW 268. 

Oh.—Cook v. Niehaus, 8 Oh. Dec. 


(Reprint) 505, 8 CincLBul 259. 

pat eee v. Gibbs, 6 Humphr. 
405. 

77. Cal.—Fitch vy. Bunch, 30 Cal. 
208. 

Fla.—Loubat v. Kipp, 9 Fla. 60. 


N. J.—White v. Williams, 3 N. J. 
Eq. 376, 383. 
N. Y.—Jackson v, Catlin, 2 Johns. 


248, 3 AmD 415 [aff 8 Johns. 520]. 
Wash.—Glenn vy. Hill, 11 Wash. 
541, 40 P 141. 
“In all cases the condition is to be 
performed by the grantee, and not 


882 [21C.J.] 

that it is not essential that they should be performed 
by him.7§ They may, be performed by the grantor 
or obligor as well as by the grantee or obligee.’® 
This apparent conflict doubtless is due to a confu- 
sion by the courts of this doctrine with that re- 
quiring the grantor to surrender all control over the 
instrument.8° Thus, it will be found that the cases 
holding that the condition cannot be performed by 
the grantor, are cases in which he failed to sur- 
render all control over the instrument ** while those 
holding that he may perform the condition, are 
cases where he surrendered control.*? It has been 
held that the condition must be performed by the 
person specified in the escrow contract, and that per- 
formance by any other person is insufficient.®* 

[§ 27] ©. Time and Place of Performance. If 
no time is stipulated for performance, the condition 
must be performed in a reasonable time,** and no 
default can attach until after a demand and failure 
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of the essence of the agreement, the grantee or 
obligee loses all rights to the instruments deposited 
as escrows where he fails to perform conditions 
within the agreed period.®® This is not true, how- 
ever, where time is not an element of the contract 
and the condition is afterward performed,*’ or 
where the conduct of the grantor or obligor has 
acted as a waiver of the time element of the con- 
dition.88 And where the instrument is to be held 
by the depositary until deferred payments are made 
on designated dates, the grantor cannot withdraw 
it until the expiration of a reasonable time after 
the grantee makes default.8° Where no place of 
performance is mentioned in the escrow contract a 
tender of performance at the place where the prop- 
erty to be delivered was situated when sold, is suf- 
ficient.®° 

[§ 28] D. Title pending Performance. Until 
the performance of the condition the legal title to 


[§§ 26-28 . 


or refusal to perform.*® 


by the grantor. The grantor has 
done all that was needful for him, 
to give complete effect to the instru- 
ment; he cannot by any subsequent 
act or omission or refusal of his, 
prevent his own deed from being 
operative. In this case, the act was 
to be done by the grantor, that is 
to say, he was to acknowledge the 
deed, and therefore it cannot be con- 
sidered as an escrow.” White v. Wil- 
liams, supra. 

{a] Illustration.—A deed executed 
by the grantor and deposited with a 
third person until the grantor shall 
have an opportunity of acknowledg- 
ing it, then to be delivered to the 
grantee, is not an escrow. White v. 
Williams, 3 N. J. Eq. 376. 

78. District of Columbia v. Moore, 
16 PF Cas! No.’ 9,359; 1 Cranch C. C: 
193; and cases infra note 79. 

79, Bradbury v. Davenport, 120 
Cal. 152, 52 P 301; McDonald v. Huff, 
Wa Cale c209, ioe P 499") Connean'® Vv. 
Geis, 73 Cal. 176, 14 P 580, 2 AmSR 
785; Raymond v. Smith. 5 Conn. 555; 
Adler v. Germania F. Ins. Co., 17 
Misc. 347, 39 NYS 1070. 

{a] Illustration—Where :a_ deed 
is deposited with a third person, with 
the agreement that it shall be de- 
livered back to the grantor in case 
he gives the grantee certain security 
for a debt within the time limited, 
otherwise to be delivered over to the 
grantee, it is an escrow. Bradbury 
v. Davenport, 120 Cal. 152, 52 P 301; 
Raymond v. Smith, 5 Conn. 555. 

Necessity and sufficiency of per- 
formance see supra § 25. 

80. Necessity of surrender of con- 
trol by grantor see supra § 13. 

81. See Fitch v. Bunch, 30 Cal. 
208; Loubat v. Kipp, 9 Fla. 60. 


82. See Bradbury v. Davenport, 
T2O0 1Cal. 1b 2 bP “301 Conneauay: 
Geis, 73 Cal. 176, 14 P 580, 2 AmSR 


~ 785; Raymond vy. Smith, 5 Conn. 555. 


83. Jackson v. Catlin, 2 Johns. 
SE Y.) 248, 3 AmD 415 [aff 8 Johns. 
20]. 

{a] Dlustration—Where a _ deed 


for land purchased at a sheriff’s sale 
is deposited as an escrow until the 
payment of the purchase price, and 
the purchasers are subsequently at- 
tainted for treason, the state cannot 
take the place of the purchasers and 
perform the condition. Jackson v. 


Catlin, 2 Johns. (N. Y.) 248, 3 AmD 
415 [aff 8 Johns. 520]. 
84. Cal.—Cannon y. Handley, 72 


Bz bape S35 ae HS hn Blt 53 TS 
Tll.—Burnap v. Sharpsteen, 149 Ill. 
225, 36 P 1008. 
N. Y.—Mavros v. Irving Nat. Bank, 
176 NYS 128. 
Utah.—Gammon _ v. 
Utah 421, 64 P 958. 
_ Vt.—Wilkins v. Someryille, 80 Vt. 


Bunnell, 22 


If the time is set and is 


485'' 66°" AY 893," 130° AmSR *906,/" 22 
LRANS 1183. 

{a] DIllustrations.—(1) Where a 
contract is made for the sale of land 
and the deed deposited in escrow but 
no time for payment is fixed by the 
contract, a tender of the purchase 
price by the grantee within, three 
days after entering into the contract 
is a tender made within a reasonable 
time and is sufficient without being 
kept good. Cannon y. Handley, 72 
Calera 331s Pesrbs -(2)o1 4 COonerace 
by which a grantor agreed to deposit 
in escrow a deed of his farm, to be 
delivered to the grantee on the pay- 
ment by him of a specified sum of 
money, is not objectionable for uncer- 
tainty, although it specifies no time 
within which the payment shall be 
made, since by implication payment 
must be within a reasonable time. 
Wilkins v. Somerville, 80 Vt. 48, 66 
A he 130 AmSR 906, 11 LRANS 

85. Gammon y. Bunnell, 22 Utah 
421, 64 P 958. 

86. Danzinger vy. Benson, 175 Cal. 
565 LOG: ve alos 

87. Witmer Bros. Co. v. Weid, 108 
Cal. 569, 41 P 491; Fred v. Fred, (N. 
Jkp Ch ROO As C6. 

[a] Rule applied where a valuable 
consideration was paid and the fail- 
ure of performance within a speci- 
fied time did not injure the depositor, 
the condition being deemed a subse- 
quent condition. Manton vy. San An- 


tonio, (Tex. Civ. A.) 207 SW 951. 
88. Baum’s App., 113 Pa. 58, 4 A 
461. See also McPherson vy. Barbour, 


(Or.) 183 P 752 (where the time al- 
lowed to purchasers of some of the 
lots involved in a sale to make their 
payments operated to extend the time 
under the agreement specified for 
payment for the whole tract). 

es te heen of performance see supra § 


89. Smith v. Moore, (Tex. Civ. A.) 
155 SW 1017. 

90. Pacific Nat. Bank v. San Fran- 
cisco. Bridge Co., 28 Wash. 425, 63 
PyeZor. 

{a] Illustration—Where a _ note 
is held as an escrow pending the per- 
formance of a condition requiring 
the payee to deliver property sold 
to the maker and the place of deliv- 
ery is not fixed by any agreement, an 
offer to deliver it at the place where 
it was located at the time of sale is 
a sufficient performance of the con- 
dition if made within a reasonable 
time. Pacific Nat. Bank’v. San Fran- 
geo Bridge Co., 23 Wash. 425, 63 P 

91. U.. S.—Calhoun County v. 
American Emigrant Co., 93 U. S. 124, 
23 Led, 826. 

Ala.—Holly v. Dinkins, 80 S 861; 


the land to be conveyed remains in the grantor,°? 


Fuller v. Hollis, 57 Ala. 435. 

Ariz. erases v. Chanslor, etce., Co., 
Ti, PAZ, 

Colo. ow olcott vy. Johns, 7 Colo, A. 
360, 44 P 675. 

Conn.—Coe v. Turner, 5 Conn. 86. 


Ill.— Hull Vv. Sangamon River 
Drain. Dist., 219 Ill. 454, 76 NE 701; 
Fitch v. Miller, 200 Ill. 170, 65 NE 


650. 

Ind.—Burkam v. Burk, 96 Ind. 270; 
Koons vy. Ferguson, 25 Ind. 388: Peter 
v. Wright, 6 Ind. 183; Corr v. Martin, 
37 Ind. A. 655, 77 NE 870. 

Iowa.—Mohr y. Joslin, 162 Iowa 
34, 142 NW 981. 

Kan.—Harbor Business Blocks Co. 
v. Gregory,  102.Kan. 33, 169: P* 195 
Pomeroy vy. Autna Ins. Co., 86 Kan. 
214, 120 P 344, 38 LRANS 142, AnnCag 
TIPSCO LUO. 

Miss.—Harkreader v. Clayton, 56 
Miss e3Sos1 (ok sant: "360: But see 
Whitfield v. Harris, 48 Miss. 710 
(holding that a vendor of land, who 
Surrenders possession and deposits 
his deed as an escrow to be held until 
payment of the price, thereby dis- 
poses of his legal title, and reserves 
only an equity of redemption, en- 
On cea on the vendor’s failure to 
pay). 

Mont.—Chadwick v. Tatem, 9 Mont. 
354, 23 P 729. 


Nebr.—Wier v. Batdorf, 24 Nebr. 
83, 38 NW 22. 
N. Y.—-Green v. Putnam, 1 Barb. 


500; Jackson v. Catlin, 2 Johns. 248, 
3 AmD 315 [aff 8 Johns. 520]. 

N. C.—Graham County Bd. of Edu- 
cation v. Union Dev. Co., 159 N. C. 
162, 74 SE 1015, 1016. 

Oh.—Cook vy. Niehaus, 8 Oh. Dec. 
(Reprint) 505, 8 CineLBul 259. 

Okl.—Wood v. French, 39 Okl. 685, 
136 P 734. 

Or.—May v. Emerson, 52 Or. 262, 
96 P 454, 1065, 16 AnnCas 1129. 

Pa.—Robins v. Bellas, 2 Watts 359; 
Pace vy. Yost, 10 Kulp 538. 

Wis.—Wilcox v. Scallon, 144 Wis. 
74, 127 NW 1007. 

“The rule is established by repeated 
decisions, that, where a deed is de- 
livered as an escrow, nothing passes 
by the deed unless the condition is 


performed.” Calhuun County v. 
American Emigrant Co., 93 U. S. 124, 
T2ip co pepetste 20. : 

[a]. TDilustrations.—(1) Where a 


deed executed by a sheriff for lands 
purchased at an execution sale, is de- 
posited as an escrow with a third 
person to be delivered by him to the 
grantee upon payment of purchase 
money the title remains in the execu- 
tor debtor until the condition is per- 
formed. Jackson v. Catlin, 2 Johns. 
(N. Y.) 248, 3 AmD 415 [aff 8 Johns. 
520]; Robins v.. Bellas, 2 Watts (Pa.) 
359. (2) Where a deed is placed in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page.and note number, 
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but it has been held that the equitable title vests 
The same rule applies to bonds %? 
The grantor has an in- 
surable interest in the property conveyed and if 
the conditions remain unperformed at the time of 
a loss under the policy, he is entitled to recover 
Likewise any injury to the property 
before such performance, falls on him.° 
grantor dies before the happening of the event or 
the performance of the condition, the legal title 
descends to his heirs subject to the purchaser’s equi- 
But when the condition has been 
to the grantee,?® 


in the grantee.°? 
and to negotiable paper. 


therefor.?5 


table interest.97 
performed title immediately passes 


escrow with one holding a mortgage, 
to be delivered upon payment of 
mortgage by grantee, legal title re- 
in grantor until payment of 
such mortgage. Holly v. Dinkins, 
(Ala.) 80 S 861. 

{b] The usufruct remains with 
| the grantor, at least to the extent of 
performing acts beneficial to the es- 
tate. Blair v. St. Louis, etc., R. Co., 
24 Fed. 539. 

{[c] In New York under a statute 
relative to the creation and division 
of estates, a grantee of land does not 
take an expectant estate therein 
which entitles him to the mense, 
rents and profits, where the instru- 
ment for the conveyance of the land 
| is deposited as an escrow until he 


shall attain a specified age. Hunter 
We rlunter, “it Barb: GN. Yi.) (252 
92. Jarvis v. Chanslor, etce., Co., 


(Ariz.) 177 P 27; Fouts v. Foudray, 
31 Okl. 221, 120 P 960, 38 LRANS 251, 
AnnCas1913E 301; Pace v. Yost, 10 
Kulp (Pa.) 538; Lynn v. McCoy, (Tex. 
Civ. A.) 200 SW 885. 

[a] Illustration—Where a _ deed 
is deposited as an escrow and the 
grantee takes possession of the land 
with knowledge and consent of the 
grantor, he is the equitable owner of 
the land, with the legal title held in 
trust for him by the grantor. Pace 
v. Yost, 10 Kulp (Pa.) 538. 

{b] Transfer by grantee,—A. 
grantee in a deed in escrow could 
transfér his equitable interest prior 
to delivery and recordation of the 
escrow deed. Jarvis v. Chanslor, etc., 
or CArIZ)) 2177, P27. 

Rights and title of parties under 
sontract of sale see generally Vendor 
and Purchaser [39 Cyc 1129]. 

93. Carter v. Turner, 5 Sneed 
{Tenn.) 178. 

[a] Mlustration.—Where a _ bond 
for the payment of money on condi- 
tion is placed in the hands of a third 
party as an escrow to be delivered 
to the payee when the conditions are 
complied with, he cannot maintain 
an action upon it, until it is delivered 
to him, nor can he ignore its execu- 
tion and sue on the original transac- 


tion. Carter v. Turner, 5 Sneed 
(Tenn.) 178. : 
94. Brown, etce., Lumber Co. v. 


Steele, 195 Ala. 211, 70 S 161. 

95. Merchants’ Ins. Co. v. Nowlin, 
(Tex. Civ. A.) 56 SW 198. 

96. Bright v. Hanover F. Ins. Co., 
48 Wash. 60, 92 P 779. , 

[a] MTlustration.—Where there is 
an agreement for the sale of prop- 
erty, and the deed and bill of sale 
are deposited as escrows pending the 
removal of a cloud on the title, the 
agreement to terminate upon the fail- 
ure of the grantor to comply with its 
terms, and the property is destroyed 
by fire before the performance of the 
condition, the title is in the grantor 
and the loss falls on.him, even 
though the grantee is in possession 
under a collateral oral agreement. 
Bright v. Hanover F. Ins. Co., 42 
Wash. 60, 92 P 779. 

97. Hudson v. Hudson, 287 Ill. 286, 
122 NE 497; Harkreader v. Clayton, 
K&R Miss. 383,°31 AmR 369; Tyler v. 
Tyler, 50 Mont. 65, 72, 144 P 1090; 
Flagg v. Teneick, 29 N. J. L. 25. 
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formance—1l. 


If the 


[a]. Right of grantee to have deed 
remain in possession of custodian is 
a property right of which grantee 
cannot be deprived and which equity 
will protect and enforce. Hudson v. 
Hudson,: 287 Ill. 286, 122 NE 497. 

When instrument takes effect see 
infra §§ 24-36. 


98. Wright v. Astoria Co., 45 Or. 
224, 77 P 599. See infra § 34. 
99. Wright v. Astoria Co., 45 Or. 


24s let ld nO D. 

1. See supra § 25. 

2. Rohrbacher v. Strain, (Or.) 186 
P 583; cases infra this section; and 
supra § 25. , 

Somes S.—Calhoun County Vv. 
American Emigrant Co., 93 U. S. 124, 
23 L. ed. 826; Cobban v. Conklin, 208 
Fed. 231, 125 CCA 431; U. S. v. Pay- 
ette Lumber, etc., Co., 198 Fed. 881; 
Hanley v. Sweeney, 109 Fed. 712, 48 
CCA 612 [certiorari den 183 U.S. 700, 
22 SCt 937, 46 L. ed. 397]; Balfour v. 
Hopkins, 93 Fed. 564, 35 CCA 445 [aff 
84 Fed. 855]; Mercer County v. 
Provident Life, ete., Co., 72 Fed. 623, 
19 CCA 44 [rev on other grounds 170 
U. S. 593 mem, 18 SCt 788 mem, 42 
L. ed. 1156 mem]; Glover v. Chase, 
11 Fed. 375, 3 McCrary 599; Carr v. 
eee 5 F. Cas. No. 2,438, 5 Mason 
60. 

Ala.—Farley v. Baldwin, 201 Ala. 
197, 77 S 723; Gibson v. Gibson, 200 
Ala. 591, 76 S 949; White Star Line 
Steam-boat Co. v. Moragne, 91 Ala. 
610, 8 S 867; Clements y. Hood, 57 
Ala. 459. 

Ark.—Chandler v. Chandler, 21 
Ark. 95. 

Cal.—Heney v. Pesoli, 109 Cal. 53, 
41 P 819; Haskell v. Doty, 78 Cal. 
424, 21 P10; Dyson v. Bradshaw, 23 
Cal. 528; Doran vy. Bunker Hill Oil 
Mints Co82 3) Cale Acie 44) 139) P09 3. 

Colo.— Weghorst v. Clark, 180 P 
742; Center Bank v. Cain, 170 P 
961; Knapp v. Nelson, 41 Colo. 447. 
92 P 912; Hamill v. Thompson, 3 
Colo. 518. 

Conn.—White v. Bailey, 14 Conn. 
271; Coe v. Turner, 5 Conn. 86. 

Fla.—Southern L, Ins., etc., Co. v. 
Cole, 4 Fla. 359. 

Ga.—Anderson v. Goodwin, 125 Ga. 
663, 54 SE 679; Mays v. Shields, 117 
Ga. 814, 45 SE 68; Dixon v. Bristol 
Sav. Bank, 102 Ga. 461, 31 SE 96, 66 
AmSR 193; Hansford v. Freeman, 99 
Ga. 376, 27 SE 706, 

Tll.—Main v. Pratt, 276 Ill. 218, 114 
NE 576; Oshby v. Reynolds, 260 Ill. 
576, 103 NE 556, AnnCas1914D 387; 
Foreum v. Brown, 251 Ill. 301, 96 
NE 259; Grindle v. Grindle, 240 Ill. 
143, 88 NE 473; Fitch v. Miller, 200 
Ill, 170, 65 NE. 650; Burnap_v. 
Sharpsteen, 149 Ill. 225, 36 NE 1008; 
Chicago, etce., R. Land Co. v. Peck, 
112 Ill. 408; Stanley v. Valentine, 79 
Tll. 544; Skinner vy. Baker, 79 Ill. 496; 
Illinois Cent. R. Co. v. McCullough, 
59 Ill. 166; Demesmey v. Gravelin, 
56 Ill. 93; Connolly vy. Bachman, 209 
Til. A. 327; Oehler v. Brand, 204 Ill. 
A. 415; Hichlor v. Holroyd, 15 Tl. A. 
657; Ottawa, etc., R. Co. v. Hall, 1 
Til. A. 612. 

Ind.—Balue v. Taylor, 136 Ind. 368, 
36 NE 269; Quick v. Milligan, 108 Ind. 
419, 9 NE 392, 58 AmR 49; Stringer 
vy. Adams, 98 Ind. 539; Freeland v. 
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and neither the grantor nor his heirs ean thereafter 
convey the land to another.°®® 

E. Unauthorized Delivery before Per- 
General Rule. 
ance of the condition or the happening of the con- 
tingency is essential to a valid delivery of an escrow 
by the depositary to the grantee or obligee, it fol- 
lows that a delivery before the performance of the 
condition or the happening of the contingency is 
unauthorized,’ and that if the grantee obtains pos-. 
session of the instrument before such performance 
he acquires no right or title thereby.’ 
delivery by the depositary does not make the deed 


Since the perform- 


Wrongful 


Charnley, 80 Ind. 132; Robbins v. 
Magee, 76 Ind. 381; Berry v. Ander- 
son, 22 Ind. 36; Peter v. Wright, 6 
Ind. 183; Union Trust Co. v. Adams, 
54 Ind. A. 166, 101 NE 741. 


Iowa.—Hogueland vy. Arts, 113 
Iowa 634, 85 NW 818; Jackson v 
Rowley, 88 Iowa 184, 55 NW 339; 


Logsdon v. Newton, 54 Iowa 448, 6 
NW 715; Daniels v. Gower, 54 Iowa 
319, 3 NW 424, 6 NW 525; Haven v. 
Kramer, 41 Iowa 382. 

Kan.—Davis v. Clark, 58 Kan. 100, 


48 P 563; Roberts v. Mullenix, 10 
Kan. 22. 
Me.—Day v. Lacasse, 85 Me. 242, 


27 A 124; Rhodes v. Gardiner School 
Dist. No. 14, 80 Me. 110; Jackson v. 
Sheldon, 22 Me. 569. 

Mass.—Daggett v. Daggett, 143 
Mass. 516, 10 NE 311; O’Kelly v. 
O’Kelly, 8 Metc. 436; Foster v, Mans-. 
field, 3 Metc. 412, 37 AmD 154; 
Wheelwright v. Wheelwright, 2 Mass. 
447, 3 AmD 66. 

Mich.—Skinner vy. Kelley, 138 Mich.. 
134, 101 NW 205; Davis v. Kneale,. 
103 Mich. 328, 61 NW 508; Taft v. 
Taft, 59 Mich. 185, 26 NW 426, 60: 
AmR 291; Wyckoff v. Victor Sewing 
Mach. Co., 43 Mich. 309, 5 NW 405; 
Cressinger v. Dessenburg, 42 Mich. 
580, 4 NW 269; Abbott v. Alsdorf, 19- 
Mich. 157. 

Minn.—Naylor v. Stene, 96 Minn. 
57, 104 NW 685; Hoit v. McIntire, 50. 
Minn. 466, 52 NW 918. 


Miss.—Harkreader v. Clayton, 56° 
Miss. 383, 31 AmR 369. 
Mo.—Seibel v. Higham, 216 Mo. 


121, 115 SW 987, 129 AmSR. 502; 
Bales v. Roberts, 189 Mo. 49, 87 SW 
914; Greening v. Steele, 122 Mo. 287, 
26 SW 971: Ayres v. Milroy, 53 Mo. 
516, 14 AmR 465; Townsend v. Haw- 
kins, 45 Mo. 286. 

Nebr.—Brockway v. Reynolds, 77 
Nebr. 225, 109 NW 154; Matteson v.. 
Smith, 61 Nebr. 761. 86 NW 472: 
Whipple v. Fowler, 41 Nebr. 675, 60) 
NW 15; Eggleston v. Pollock, 388 
Nebr. 188, 56 NW 805; Patrick v. 
McCormick, 10 Nebr. 1, 4 NW 312. 

N. H.—Ela v. Kimball, 30 N. H. 
126; Bickford v. Daniels, 2 N. H. 
(ake : 

N. J.—Manchester’ Bldg.,. etce., 
Assoc. v. Allee, 80 N. J. L. 185, 76 A 
1012 [rev on other grounds 81 N. J. 
L. 605, 80 A 466]; Trenton State 
Bank v. Evans, 15 N. J. Li 155, 28 
AmD 400; Titus v. Phillips, 18 N. J. 


Eq. 541; Black v. Shreve, 13 N. J. 
Eq. 455. 

N. M.—Otero v. Albuquerque, 22 
N. M. 128, 158 P 798. 

N. Y.—Gagger v. Lansing, 43 
IN Y: 550 \[revod® Barby! 420} Reo: 


v. Bostwick, 32 N. Y. 445; Tucker v. 
Dudley, 113 App. Div. 500, 99 NYS 
339; Pendleton v. Hughes, 65 Barb. 
136 [aff 53 N. Y. 626];: Green v. Put- 
nam, 1 Barb. 500; Adler v. Germania 
eo insy gor, 7 SMises (347,46: 399 NYS 
1070; Clark v. Gifford, 10 Wend. 310; 
Jackson v. Rowland, 6 Wend. 666, 22 
AmD 557; Artcher’ ve. Whalen, 1 
Wend. 179; Beekman: v. Frost, 18 
Johns. 544, 9 AmD 246; Jackson v. 
Catlin, 2 Johns. 248, 3 AmD 415 [aff ~ 
8 Johns. 520]. 

N. C.—Craddock v. Barnes, 142 
N. C. 89, 54 SE 1003. 


a 
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operative;* nor does it increase in any way the 
The general rule has been 
applied, even though the unperformed conditions are 
illegal © or violate the depositor’s contract with the 
On the other hand, the deposi- 
tary cannot return the instrument to the grantor un- 
til he allows the grantee a reasonable time in which 
to perform the conditions,* and if he does so, the 
grantee may perform the conditions and recover the 
instrument from the grantor or from any person 
to whom he may have transferred it.® 


rights of the grantee.® 


grantee or obligee.’ 


N. D.—Keith v. New England First 
Nat. Bank, 36 N. D. :315, 162.) NW 
691, LRA1917E 901; Northern Trust 
Co. Va Bruegrzer,) 35)0N. YD. 1505759 
NW 859, AnnCasi1917E 447; Thorn- 
hill +v- Olson, 31:N. D.-~81,°153" NW 
ao LRA1916A 493, AnnCas1917H 
A 
acts sdet v. Ogden, 4 Oh. St. 

Okl.—Taylor v. Harkins, 178 P 
117; Heath v. Burnham-Munger-Root 
Dry Goods Co., 177 P 606; Hallam v. 
Claggett, 167 P 215; Hallam v. Clag- 
gett, 166 P 880; Hallam v. Claggett, 
166 P 879; Hallam v. Bailey, 166 P 
874; Hunter Realty Co. v. Spencer, 
ZieOk Abb. 952 Pod lie GEAINGS 
aaa Powers v- Rude, 14 Okl. 381, 79 

89. 

Or.—Sharp v. Kilborn, 64 Or. 371, 
130 P 735; Sabin v. Phcenix Stone Co., 
60. 1Or. 1378, 6418. PB 4945-149 > P7124; 
Bradford v. Durham, 54 Or. 1, 101 P 
897, 135 AmSR 807; Tyler v. Cate, 29 
Or. 515, 45 P 800. 

S. D.—Schmidt v. Musson, 20 S. D. 
389, 107 NW 367. 

Tenn.—Johnson v. 
Humphr. 522. 

Tex.—Tyler Bldg., ete. Assoc. v. 
Beard, (Civ. A.) 165 SW 542; Spotts 
v. Whitaker, (Civ. A.) 157°SW 422; 
Reeves v. Bomar, (Civ. A.) 157 SW 
275; Boswell v. Pannell, (Civ. A.) 
146 SW 233; Beaumont Car Works v. 


Branch, 11 


-Beaumont Impr. Co., 4 Tex. Civ. A. 


257, 23 SW 274. 
Utah.—De Garmo v. Kay, 173 P 
129; Morris v. Blunt, 35 Utah 194, 99 


P 686. 

Vt.—Smith v. South Royalton 
iBank, #32 (vito es4al) 276 ie AMD A795 
Nichols v. Nichols, 28 Vt. 228, 67 
AmD 699; Stiles v. Brown, 16 Vt. 


563; Jarvis v. Rogers, 3 Vt. 336. 

Va.—Humphreys v. Richmond, etc., 
ReGCo.,).88! Vas 431,713 SH5985. 

; ag Va.—White v. Core, 20 W. Va. 

72. 

Wis.—Zoerb v. Paetz, 137 Wis. 59. 
117 NW 793; Franklin v. Killilea, 126 
Wis. 88, 104 NW 993; Prutsman v. 
Baker, 30 Wis. 644, 11 AmR 592; 
ee v. Agnes, 4 Wis. 343, 65 AmD 

14. 

Eng.—Watkins v. Nash, L. R. 20 


Bo. 262) - 4 -Conmyns ‘Digi yp! 263 
note. 

Can.—Confederation Life Assoc. v. 
O’Donnell, 10 Can. S. C. 92; Upper 


Canada T. & L. Co. v. Ruttan, 1 Can: 
S. C. 564. 

Man.—Flour City Bank v. Connery, 
12 Man. 305. 

N. S.—Cogswell v. O’Connor, 11 
N. S. 287 (where, however, the court 
was equally divided upon the ques- 
tion as to whether there had been an 
unauthorized delivery of the instru- 
ment deposited in escrow). 

Ont.—Huron County Corp. v. Arm- 
strong, 27 U. C. Q. B. 533; Reynolds 
v.Waddell,..12 U.'C..Q. B: 9. 

‘If delivery is to a stranger, to be 
transmitted to the grantee on condi- 
tions to be performed, the estate does 
not pass until the second delivery. 
If the grantee gets the deed before 
the conditions have been complied 
with, the estate does not pass. That 
is-so because the grantor has not 
consented to the delivery. As to 
him, the instrument has not lost its 
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character as a mere written scroll. 
Though having all the formalities of 
a complete instrument, it remains a 
seroll until the event has happened 
on the occurrence of which the gran- 
tor has agreed that it shall be effec- 
tual to pass the title. It would seem 
to follow that, if the grantee gets 
possession of the instrument sur- 
reptitiously, or on any other terms 
than fulfilling the conditions, there 
has not been a delivery with the as- 
sent of the grantor, and the title 
would not be conveyed.’ Harkreader 
Mf te ANS 56 Miss. 383, 391, 31 AmR 
69. 

[a] TMlustrations.—(1) A deed 
deposited as an escrow and delivered 
by the depositary to the grantee be- 
fore the performance of condition 
set forth in the escrow agreement, is 
not legally delivered and passes no 
title to the grantee. Coe v. Turner, 
5 Conn. 86; Anderson v. Robinson, 73 
Ga. 644; Thornhill v. Olson, 31 N. D. 
81, 1538 NW 442, LRA1916A 493, Ann 
Cas1917E 427. (2) Where on a 
sheriff's sale the deed is deposited 
as an escrow, to be delivered upon 
the payment of the purchase money, 
and is permitted to remain ten years, 
and then, delivered to the purchaser 
upon an order of the court without 
payment being made, on the ground 
that the money is payable en a lien 
of the purchaser, the transfer confers 
no title. Robins v. Bellas, 2 Watts 
(Pa.) 359. (3) A deed deposited as 
an escrow, and delivered without au- 
thority by the depositary to the gran- 
tee, who refuses to perform the con- 
dition, will be declared void.. Davis 
v. Kneale, 103 Mich. 323, 61 NW 508. 
(4) Where a deed is procured by 
fraud of the grantee before the per- 
formance of the condition and placed 
on record, no title passes. Center 
Bank vy. Cain, (Colo.) 170 P 961; Otero 
v. Albuquerque, 22 N. M. 128, 158 P 
798. (5) Where four promissory notes 
and a release of dower as the con- 
sideration of the notes were executed, 
and the whole deposited as an es- 
crow, to take effect on delivery of 
pessession of the premises in which 
the dower was released, which was 
to take place on a day certain, and 
the widow died before the day, the 
notes were held to be inoperative and 
not to have a legal existence until 
the performance of the condition. 
Artcher v. Whalen, 1 Wend. (N. Y.) 
179. (6) Where a purchase-price 
mortgage has been executed and de- 
posited as an escrow to await com- 
pletion of title in the mortgagor in 
fulfillment of a verbal bargain by the 
mortgagee to sell the land to the 
mortgagor, and the title to the land 
in the meantime passes into other 
hands, the delivery of the mortgage 
in violation of the agreement will 
not operate to make it a valid mort- 
gage, binding upon the mortgagor. 
Powell v. Conant, 33 Mich. 396. (7) 
Where parties to exchange of realty 
agreed to various deposits in escrow, 
and defendants deposited two notes, 
one of which was to be held until 
liability on another was released, and 
plaintiff wrongfully obtained it, and 
refused to permit. credit of amount 
later paid, and claimed the entire 
note, he could not recover, although 


Discharge of indorser. 
of a note deposited to be held in escrow will dis- 
charge an indorser before delivery.’? 

Liability for wrongful delivery." 
erty deposited in escrow is disposed of without com- 
plianee with the conditions of the deposit, the de- 
positor is entitled to recover such damages as he 
may suffer through the depositary’s unwarranted 
act,’* and where the grantee or obligee participates 
in the wrongful.delivery he also may be liable. 
But recovery must be limited to the damages ac- 


[§ 29 


The unauthorized delivery 


Where prop- 


he had legal title. 
(Utahy 73"P7129% 

{b] In Pennsylvania a delivery 
without compliance with the condi- 
tions makes the instrument voidable. 
Landon y. Brown, 160 Pa. 538, 28 A 
921; Blight v. Schenck, 10 Pa. 285, 51 
AmD 478; Murphey v. Greybill, 34 Pa. 
Super. 339; Booth v. Williams, 11 
Phila. 266 (all holding that an un- 
authorized delivery by a depositary 
confers at most only a voidable title 
or right in the grantee or obligee). 
eae see Robins v. Bellas, 2 Watts 

4 Weghorst v. Clark, (Colo.) 180 
P 742; and cases supra note 3. 

5. Weghorst vy. Clark, (Colo.) 180 
RP 742. 

6. Manchester Bldg., etc., Assoc., 
v. Allee, 80 N. J. L. 185, 76 A 1012 
[rev on other grounds 81 ING MS teh Lae 
605, 80 A 466]. : 

7. Wilkins v. Somerville, 80 Vt. 
48, 66 A .893, 130 AmSR 906, 11 
LRANS 1183. 

8. Hooper v. Ramsbottom, 6 
pee os 12, 1 ECL 485, 128 Reprint 
936. 

9. Hooper vy. Ramsbottom, 6 Taunt, 
12, 1 ECL 485, 128 Reprint 936. 
pee for performance see supra § 


De Garmo v. Kay, 


10. Farley v. Baldwin, 201 Ala.’ 


197, 77 S 723. See generally Bills 
and Notes §§ 429, 442, 449, 848, 
1015. 

1l. Ibiabilities of depositary gen- 
erally see supra § 24 

12. U. S.—St. Tammany, etc., 
Bank v. Winfield, 254 Fed. 785, 166 
CCA 231. 

Cal.—Jones v. Title Guarantee, etc., 
Co., 173 P 586. 
96g _—-Center Bank v. Cain, 170 P 

Ind.—Riggs v. Trees, 120 Ind. 402, 
22 NE 254, 5 LRA 696. 

Minn.—Barrett v. Messer, 115 Minn. 
476,132 NW 991. 

N. D.—Keith v. New England First 
Nat.-Bank, 36 N. D. 315, 162 NW 691, 
LRA1917E 901. 

[a] Conversion.—Depositary may 
be liable ‘for conversion of the de- 
posit which he has wrongfully de- 
livered. Barrett v. Messer, 115 Minn. 
476, 182 NW 991. 

{b] Note in hands of kona fide 
holder.—A depositary who holds a 
promissory note as an escrow to be 
delivered to the payee upon the per- 
formance of certain conditions by 
him, and who, in violation of his ob- 
ligation, delivers the note to the 
payee before the performance of the 
conditions is liable in damages to 
the maker who has become respon- 
sible to the payee’s indorsee, a bona 
fide holder. 
402, 22 NE 254, 5 LRA 696. 

13. Center Bank v. Cain, 
170 P)'961: 


(Colo.) 


Riggs v. Trees, 120 Ind. 


{a] Thus where a draft in part ~ 


payment of price of state land lease 
sold, together with lease and notes 
for balance; were deposited with a 
bank in escrow pending approval of 
assignment of lease by state, and the 
bank before approval released them 
to the seller on his false statement, 


the seller was equally liable with © 


the bank. Center 


Bank v. 
(Colo.) 170 P 961: : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Cain, 


} ad ee OS poe 
; : : ' * 
in A 


§§ 29-31] 


tually attributable to the wrongful delivery.'4 
Unauthorized delivery of the de- 
posit by the depositary to the grantee may be rati- 


Ratification.1® 


fied by, the grantor.1¢ 


[§ 30] 2. Another Person to Be Obligated on 
Instrument. Where the instrument, as a bond or 
note, is complete on its face, and the condition is, 
that one or more persons shall become obligated 
thereon before delivery by the depositary, to make 
the delivery inoperative and unauthorized the obli- 
gee or his assignee must have notice of the condi- 
tion or be put on inquiry, to have it operate against 
him;’* but where the instrument is incomplete on 
its face by the omission of names appearing in the 


14. St. Tammany Bank, etc., Co. 
v. Winfield, 254 Fed. 785, 166 CCA 
231; Keith v. Néw England First Nat. 
Bank, 36 N. D. 315, 162 NW 691, LRA 
1917E 901. 

{a] Wrongful delivery of bill of 
sale which allows buyer to dispose 
of property represented thereby does 
not render depositary liable for con- 
tract price but only for value of such 
property, which plaintiff must prove. 
St. Tammany Bank, etce., Co. v. Win- 
field, 254 Fed. 785, 166 CCA 231. 

[bob] Damages measured.—Where 
a grantor deposits certain title deeds 
and papers as escrows with a bank, 
and at the time of such deposit also 
deposits with such bank an instru- 
ment containing complete and definite 
instructions concerning the delivery 
of. the escrows to the grantee, and the 
bank delivers the escrows to another 
in violation of the instructions and 
fails to receive or turn over to the 
grantor the amount of money speci- 
fied in the instructions, it is liable for 
damages for the full amount of 
money specified in the instructions. 
Keith v. New England First Nat. 
Bank, 36 N. D. 315, 162 NW 691, LRA 
1917E 901. 

{[c] Evidence as to damages.— 
Where plaintiff delivered mules to a 
third person under a contract requir- 
ing-him to pay a fixed sum per head 
and to give a chattel mortgage, and 
defendant bank wrongfully delivered 
to. such third person a bill of sale 
for the mules, although he did not 
make payment, such person having 
disposed of part of the mules to his 
damage, plaintiff could not recover 
for the bank’s wrongful act, without 
proving the value of such mules 
when they were wrongfully disposed 
of. St. Tammany Bank, .ete.,. Co. v. 
Winfield, 254 Fed. 785, 166 CCA 231. 

15. Waiver of performance see 
supra § 25. 

16. U. S.—Balfour vy. Parkinson, 
84 Fed. 855 [aff 93 Fed. 564, 85 CCA 
445). 

Colo.—Weghorst v. Clark, 180 P 
742. 

Tll.—Kichlor’ v. Holroyd, 15 Ill. A. 
657. - 
Kan.—Smith v. Griffith, 184 P 725. 

Pa.—Murphey v. Greybill, 34 Pa. 
Super. 339. 

See also infra § 32. 

[a] Rule applied.—(1) Where a 
deed is deposited with a third party 
to be delivered to the grantee when 
he pays the balance of the purchase 
money, and the depositary delivers 
the deed to the grantee in’ violation 
of such condition the grantor may 
elect to repudiate or affirm such ac- 
tion, but if he chooses the latter and 
recovers a judgment against the 
grantee, such ratification discharges 
the depositary from all liability for 
violating the terms of the escrow 
contract. Wichlor v. Holroyd, 15 Il. 
A. 657. (2) Where the grantor’s 
deed and the grantee’s purchase 
money, mortgage, and notes are de- 
posited as escrows, and the deposi- 
tary delivers the deed to the grantee 
before he performs the condition set 
forth in the contract, the grantor 
may rely.upon such delivery as be- 
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sign,19 


ing a sufficient delivery to make the 
liability of the grantee on his prom- 
issory notes absolute, and to render 
the mortgage effective. Balfour v. 
Parkinson, 84 Fed. 855 [aff 93 Fed. 
564, 35 CCA 445]. 

[b] Acts not constituting waiver. 
—Weghorst v. Clark, (Colo.) 180 P 
742; Smith v. Griffith, (Kan.) 184 P 


725. 
Ga.—Mathis v. Morgan, 72 Ga. 


17. 
517, 53 AmR 847. 

Mo.—State v. Baker, 64 Mo. 167, 
27 AmR 214; State v. Potter, 63 Mo. 
212, 21 AmD 440. Compare Ayres v. 
Milroy, 53 Mo. 516, 14 AmR 465 
(holding that where a person be- 
comes surety on a _  nonnegotiable 
promissory note on the condition that 
another shall be secured as surety, 
he is not liable until the condition 
is performed even though the note 
is in the hands of a holder having no 


notice of the condition). 
aN C.—Fitts v. Green, 14 N. C. 
Tenn.—Amis v. Marks, 3 Lea 568. 


See Buford v. Cox, 3 Lea 518 (hold- 
ing that the acknowledgment before 
the chancellor of a clerk, and mas- 
ter’s bond by a surety thereon pre- 
cludes the latter from. setting up the 
defense that ‘the bond was deposited 


‘aS. an escrow and, was. signed by 


him on the condition that an addi- 
tional surety should sign it). 

Tex.—Ketterson v. Inscho, 55 Lex. 
Civ. A. 150, 118 SW 626. 

Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262; Miller v. Fletcher, 
ae Gratt. (68 Va.) 403, 21 AmR 

But compare Black vy. Shreve, 13 N. 
J. Eq. 455 (holding that a bond, de- 
posited as an escrow to be delivered 
to the obligee when signed by addi- 
tional sureties is inoperative, if de- 
livered before the performance of 
such condition, even though it is com- 
plete on its face). 

Conditional delivery of bonds see 
Bonds § 27. 

Coébligor or joint maker as de- 
positary see supra § 21. 

Obligee or payee as depositary see 
supra § 20. 

18. St. Louis Plattdeutscher Club 
v. Tegeler, 17 Mo. A. 569; Fietcher v. 
Austin, 11 Vt. 447, 34 AmD 698; Ward 
v. Churn, 18 Gratt. (59 Va.) 801, 98 
AmD 749; Johnson y. Baker, 4 B. & 
Ald. 440, 6 ECL 551, 106 Reprint 998. 
But see Towns v. Kellett, 11 Ga. 286 
(holding that the facts that the name 
of a person who did not execute a 
bond is inserted in the body of it as 
one of the obligors, and that a seal 
is left for his name are not of them- 
selves evidence to show that the per- 
sons executing and delivering the 
bond delivered it only as an escrow, 
upon condition that it should be exe- 
cuted by such additional person). 


19.. Wells. v. -Dill, 1 Mart. N.S. 
(La.) 592. 
[a] Reason for rule.—‘‘The con- 


tract is incomplete until all the par- 
ties contemplated to join in its exe- 
cution affix their names to it; and 
while.in this state cannot be enforced 
against any one of them. The law 
presumes, that the party signing, did 
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body of the instrument from among the signatures, 
this is sufficient notice of the condition.§ 
the civil law the person who signs an instrument 
is not required specially to stipulate the condition 
that the other persons named in the instrument shall 


Under 


[§ 31] 3. Bona Fide Subvendees—a. Generally. 
A transter to a subvendee of an instrument, wrong- 
fully delivered to the grantee or obligee, confers no 
right or title upon him where he has notice of such 
delivery *° or is put upon inquiry regarding it.?4 
Further, although there is some authority to the 
contrary,** according to the weight of authority the 
same rule applies even in the case of an innocent 


so, upon the condition that the other 
obligors named in the instrument 
should also sign it; and their failure 
to comply with their agreement gives 
him a right to retract. The author- 
ity of Pothier is express on this 


head.” Wells v. Dill, 1 Mart. N. S. 
eg 592, 594 [cit Pothier Oblig. 


20. Mays v. Shields, 117 Ga. 814, 
45 SE 68; Illinois Cent. R. Co. v. Mc- 
Cullough, 59 Ill. 166; Roberson v. 
Reiter, 38 Nebr. 198, 46 NW 877; 
Beaumont Car Works v. Beaumont 
pepe Co}, Aa Texa Civ, Awepisicous 
74. 

[a] Effect of recording instru- 
ment.—Where a mortgagee executes 
a release of a mortgage and places 
it in the hands of a third party to 
be delivered to the mortgagor upon 
his paying the mortgage debt, which 
condition the mortgagor never per- 
forms, and the release is placed upon 
record without the knowledge or “on- 
sent of the mortgagee, neither’ the 
mortgagor nor one who is not a bona 
fide purchaser without notice will ac- 
quire any rights or advantage by 
the recording of such release. Whip- 
ple v.. Fowler, 41 Nebr. 675, 60 NW 
15. To same effect Stanley v. Valen- 
tine, 79 Ill. 544; Illinois Cent. R. Co. 
v. McCullough, 59 Ill. 166; Beaumont 


Car Works v. Beaumont Impr. Co., 
4a eX. | CiVe gp ANeie (doe ou VV ae ce 
21. Balfour v. Hopkins, 93 Fed. 


564, 35 CCA 445 [aff 84 Fed. 855]; 


Mood v. French, 39 Okl. 685, 136 P 
734. 
[a] TDllustration.—W here the 


grantor retains actual possession of 
the land, wrongful delivery of an 
escrow deed to the grantee by the 
depositary transfers no title’ to the 
grantee, an innocent purchaser for 
value. Wood v. French, 39 Okl. 685, 
136 P 734. R 

22. Hubbard v. Greeley, 84 Me. 
340, 927 A199, 17) RA piahtS" appr 
Blight v. Schenck, 10 Pa. 285, 51 AmD 
478] (condemning the majority rule); 
Schmid v. Frankfort, 131 Mich. 197, 
91 NW 131 (holding that a delivery 
by depositary of municipal bonds, 
held as escrows by him, may be ef- 
fectual as to a bona fide purchaser, 
even though the condition has not 
been performed); Blight v. Schenck, 
10 Pa. 285, 51 AmD 478 (where the 
court held that the title of a bona 
fide purchaser could not be defeated 
by proof that one of the deeds 
through which he claimed title was. 
a wrongfully obtained and a wrong- 
fully recorded.escrow, and rested its 
decision on the facts that the cus- 
todian of an escrow is the agent of 
the grantor as well as of the gran- 
tee; and if one-of two innocent per- 
sons must suffer by, the wrongful 
act of the agent, he who employs an 
unfaithful agent and puts it in his 
power to do the act, must bear the 
loss; that the agent. has the power 
to deliver the deed, and if he de- 
livers it contrary to his instructions 
he will be answerable to his princi- 
pal, and it is therefore reasonable 
that the latter and not the innocent 
purchaser should bear the loss). 

Estoppel raised see infra § 32. 


es 


886 [21C.J.] 


subvendee without notice of the conditions or event 
stipulated in the escrow contract,** and is especially 
applied in cases where the escrow has been obtained 
Some authorities 
proceed on the theory that a depositary is a special 
agent of the depositor and therefore, his powers 
being limited to the conditions of the deposit, one 
who claims through him takes the risk of the agent 


or delivered through fraud:?4 


23. U. S.—Cobban vy. Conklin, 208 
Fed. 231, 125'CCA 431; UL S: -v. Pay+ 
ette Lumber, etc., Co., 198 Fed. 881; 
Balfour v. Hopkins, 93 Fed. 564, 35 
CCA 455 [aff 84 Fed, 855]. 

Ark.—Ober v. Pendleton, 380. Ark, 
61. 

Colo.—Weghorst v. Clark, 180 P 
742. 


Ga.—Dixon v. Bristol Sav. Bank, 
102 Ga. 461, 31 SE 96, 66 AmSR 193. 

Ill.— Forcum v. Brown, 251 Ill. 301, 
96 NE 259: Skinner vy. Baker, 79 Ill. 
496. 

Ind.—Quick v. Milligan, 108 Ind. 
419, 9 NE 392, 58 AmR 49; Henry v. 
Carson, 96 Ind. 412; Berry v. Ander- 
son, 22 Ind. 36. 

Iowa.—Jackson vy. Lynn, 94 Iowa 
151, 62 NW 704, 58 AmSR 386; Jack- 
son v. Rowley, 88 Iowa 184, 55 NW 
339; Haven vy. Kramer, 41 Iowa 
382. 

Kan.—Guthrie v. Field, 85 Kan. 58, 
116 P 217, 37 LRANS 326. 

Miss.—Harkreader v. Clayton, 56 
Miss. 383, 31 AmR 369. 

Nebr.—Patrick v. McCormick, 10 
Nebr. 1, 4 NW 312. 

N. J.—Black v. Shreve, 13 N. J. Eq. 
455. 

Okl.—Wood v. French, 39 Okl. 685, 
136 P 734. 

Or.—Rohrbacher v. Strain, 186 P 
583; Tyler v. Cate, 29 Or. 515, 45 P 
800. 

Tex.—Spotts v. Whitaker, (Civ. A.) 
157 SW 422; Boswell v. Pannell, 
(Civ. A.) 146 SW 233. 

Vt—Smith v. South Royalton 
Bank, 32 Vt. 341, 76 AmD 179. 

Wis.—Chipman v. Tucker, 38 Wis. 
43, .20 AmR 1; 
Wis. 343, 65 AmD 314, 6 Wis. 453. ° 

Eng.—Hooper y. Ramsbotton, 6 
Taunt. 12, 1 ECL 485, 128 Reprint 
936. 

[a] Reason for rule (1) is that an 
instrument delivered in violation of 
the terms on which it has been placed 
as an escrow is not in fact delivered, 
and that its possession by the grantee 
is no more effective to convey title 
than would be the possession of a 
forged or stolen instrument. Bal- 
four v. Hopkins, 93 Fed. 564, 35 CCA 
445; Haven y. Kramer, 41 Iowa 382; 
Harkreader v. Clayton, 56 Miss. 383, 
31 AmR 369; Tisher v. Beckwith, 30 
Wis. 55, 11 AmR 546. (2) The only 
way, if any, in which a subvendee of 
a grantee of a recorded undelivered 
deed can claim anything against the 
grantor is by estoppel in pais through 
the grantor’s neglect to take imme- 
diate measures to recover his land, 
thus leaving an apparent good title 
shown by the record. Weghorst v. 
Clark, (Colo.) 180 P 742. (3) Where 
a bond for title is deposited as an 
escrow for delivery on compliance 
with an acknowledged contract, the 
obligor is not chargeable with negli- 
gence because he fails to record the 
contract or to take any steps to pro- 
tect third persons dealing with the 
obJigee, and such persons dealing 
with obligee, who by fraud has pro- 
cured the delivery of the bond, ac- 
quire no rights as against the obli- 


gor. Spotts v. Whitaker, (Tex. Civ. 
A.) 157 SW 422. 
{b] Tlustrations.—(1) Where a 


grantor deposits his deed as an es- 
crow to be held until a certificate of 
stock in a certain company is de- 
livered to the depositary, and the lat- 
ter delivers the deed to the grantee 
without receiving such certificate, a 


Everts v. Agnes, 4 / 
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) bona fide purchaser from the grantee 


acquires no right or title superior to 
that of the grantor. Berry v. An- 
derson, 22 Ind. 36. (2) Where an ob- 
ligor in a bond for title deposits his 
deed with a third persen to be deliv- 
ered to the obligee of said bond and 
the latter pays the purchase money 
of the land, and the obligee obtains 
possession of the deed without per- 
forming the condition, he obtains no 
title thereby and can convey none to 
a third person. Harkreader y. Clay- 
ton, 56 Miss. 383, 31 AmR 369. 

[c] Balancing equities.—To main- 
tain the plea of a bona fide purchaser, 
the subvendee must have obtained 
the legal title which he thus at- 
tempts to protect against some un- 
disclosed equity or charge on the 
land. This he cannot do for, al- 
though he bought on the faith of his 
grantor’s possession of the escrow, 
the original grantor or his heirs still 
had the legal title. The original 
grantee had therefore no title and 
could convey none. The equities of 
the second grantee and of the heirs 
of the original grantor, being equal, 
or the equities of such heirs being 
superior, the legal title, which still 
remains in such heirs, will prevail. 
Harkreader vy. Clayton, 56 Miss. 383, 
31 AmR 369. To same effect Everts 
v. Agnes, 4 Wis. 343, 65 AmD 314. 

24. Cal.—Raymond vy. Glover, 4 
Cah Unrep, ‘Cas. 780; 37_P -772, 918. 

Ga.—Dixon vy. Bristol Sav. Bank, 
ne Ga. 461, 31 SE 96, 66 AmSR 

Ill.--Forcum v. Brown, 251 Ill. 301, 
96 NE 259. 

Ind.—Henry v. Carson, 96 Ind. 412. 

lowa.—Jackson y. Lynn, 94 Iowa 
151, 62 NW 704, 58 AmSR 386. 

Mass.—Daggett v. Daggett, 143 
Mass. 516, 10 NE 3811. 

Oh.—Ogden v. Ogden, 4 Oh. St. 182. 

Tex-—Tyler Bldg., ete. Assoc. v. 
Beard, (Civ. A.) 165 SW 542; Spotts 
v. Whitaker, (Civ. A.) 157 SW 422. 

vVt.—Smith v. South Royalton 
Bank, 32 Vt. 341, 76:AmD 179. 

Wis.—Everts v. Agnes, 4 Wis. 343, 
65 AmD 314, 6 Wis. 453. 

[a] Mlustrations.—(1) Where a 
grantee, after procuring a deed by 
fraud from the depositary who held 
it aS an escrow, executes a mortgage 
on the land to a third person, such 
third person acquires no lien on the 
land which has priority over the 
lien for money which the grantee was 
to secure by mortgage to the grant- 
or as a condition precedent to pos- 
session of the deed. Ogden v. Ogden, 
4 Oh. St. 182. (2) Judgment cred- 
itors of the grantee do not acquire 
any rights in the land where the in- 
strument has been delivered fraudu- 
lently by the depositary. Patrick v. 
McCormick, 10 Nebr. 1, 4 NW 312. To 
same effect Stanley v. Valentine, 79 
Til. 544. 

[b] Measure of damages.—Where 
the obligee named in a bond deposited 
as an escrow fraudulently procures 
the delivery of the bond to himself 
before the performance of the con- 
dition on which it was deposited, and 
subsequently transfers it to a bona 
fide purchaser for value, in an ac- 
tion against him the measure of dam- 
ages (the bond being still outstand- 
ing) is the amount of the bond at 
the time of the judgment, interest 
being added upon the principal of the 
bond at the rate of six per cent from 
the time when the last coupon ma- 
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exceeding his powers.2> The rule, however, accord- 
ing to some authorities, does not apply to negotiable 
instruments.?® Of course, where the delivery by the 
depositary is not unauthorized but valid as being 
in accordance with the escrow agreement, innocent 
purchasers are protected,?’ even though the execu- 
tion of the deed and. tie escrow agreement were — 
induced by fraud.?8 


tured to the date of the judgment, 
and upon the interest. coupons ma- 
turing prior to the recovery at the 
rate of seven per cent from the date 
of maturity to the date of judgment- 
Winona vy. Minnesota, R. Constr. Co., 
29 Minn. 68, 11 NW 228. 

25. Ill—Chicago, ete, R. Land 
Co. v.. Peck, 112 Til. 408. 
pes J.—Black v. Shreve, 13 N. J. Eq- 
oo. : 

N. D.—Thornhill vy. Olson, 31 N. D- 
81, 153 NW 442, LRA1916A 493, Ann 
Cas1917EH: 427. 

Oh.—Ogden y. Ogden, 4 Oh. St. 182. 

Vt—Smith vy. South Royalton 
Bank, 32 Vt. 341, 76 AmD 179. 

Pee Va.—White v. Cove, 20 W. Va. 

12. 

a6, Provident “Wife: etc.,” “Can ve 
Mercer County, 170 U. S. 596, 18 SCt 
788, 42 L. ed. 1156; Long Island L. & 
T. Co. v. Columbus, ete., R. Co., 65 
Fed. 455, 458; Riggs v. Trees, 120 Ind. 
402, 22 NE 254, 5 LRA 696; Garrett 
v. Campbell, 2 Ind. T.~ 301, 51° SW 
956; Fearing vy.’ Clark, 16 Gray 
(Mass.) 74, 77 AmD 394. 

“It is generally agreed that the 
delivery of negotiable paper left in 
escrow, contrary to the terms upon 
which it was to have been delivered, 
will pass a good title to the bona 
fide transferee for value and be- 
fore maturity.” Long Island L. & T. 
Co. v. Columbus, ete., R. Co., supra. 

“The rule is different in regard to 
a deed, bond or other instrument 
placed in the hands of a third person 
as an escrow, to be delivered on the 
happening of a future event or con- 
tingency. In that case, no title or 
interest passes until a delivery is 
made in pursuance of the terms and 
conditions upon which it was placed 
in the hands of the party to whom 
it was intrusted. But the law aims 
to secure the free and unrestrained 
circulation of negotiable paper, and 
to protect the rights of persons tak- 
ing it bona fide without notice. It 
therefore makes the consequences, 
which follow from the negotiation of 
promissory notes and bills of ex- 
change through the fraud, deception 
or mistake of those persons to whom 
they are intrusted by the makers, to 
fall on those who enabled them to 
hold themselves out as owners of the 
parer jure disponendi, and not on in- 
nocent holders who -have taken it 
for value without notice.” Fearing 
v. Clark, 16 Gray (Mass.) 74, 76, 77 
AmD 394. 

{a] Dlustration.—A negotiable note 
placed as an escrow to be 4de- 
livered on conditions not apparent on 
its face is valid as against the maker 
in the hands of an innocent pur- 
chaser for value, although the terms 
of the escrow contract were violated. 
Garrett v. Campbell, 2 Ind. T. 301, 
51 SW 956. To same effect Provi- 
dent Life, ete., Co. v. Mereer County, 
170 U.S. 593-18 -SCt 78842 "Ee ede 
1156. 

{b] Remedy of maker.—Where 
the maker of a note has had to pay 


the amount of the note to an inno- 


cent indorsee, on, account of the 
wrongful delivery of the note fo the 
payee, he may recover damages there- 
for in an action against the deposi- 
tary. Riggs v. Trees, 120 Ind. 402, 
22 NE 254, 5 LRA 696. 

27. Lynn v. McCoy, (Tex. Civ. A.) 
200 SW 885. 

28. Lynn v. McCoy, (Tex. Civ. A.) 
200 SW 885. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbsex, - 
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{§ 32] b. Estoppel Raised.?° 


obligor may be estopped to assert the condition of 
the deposit of the instrument where he has recog- 
nized tHe validity of the delivery or has remained 
silent when called upon to speak and others have 
If he ratifies the unauthorized de- 
livery he is estopped to’dispute the rights of inno- 
cent third persons who have bought in good faith.*1 
The grantor cannot recognize the grantee’s posses- 
sion of the instrument as valid for some purposes 
and disclaim it as nugatory for all others when in- 
nocent persons would be injured thereby.®? 
partial recognition of the validity of the delivery 
Yet an act which is 
intended to protect the depositor’s rights but which 
amounts to a ratification of tho delivery may not 
A demand for the pay- 
ment of the balance of the purchase money cannot 
be regarded as an acquiescence in the wrongful de- 
If the acts of the depositor 

have not changed the position ef the persons claim- 
- ing an estoppel, the claim is not made out.°® Where 


been injured.®° 


works a complete estoppel.** 
operate as an estoppel.** 


livery of an escrow.®® 


29. Ratification of unauthorized 
delivery see supra § 29. 

; Aaa of performance see supra 
30. U. S.—Provident Life, ete., 

Co. v. Mercer County, 170 U. S. 593, 

SL SCE. 788342) Lesed. 1156 fmod 72 

Fed. 623, 19 CCA 44]. 

- ‘Ala.—Wright v. Lang, 66 Ala. 389. 
Colo.—Weghorst v. Clark, 180 P 742. 
Ga.—Dixon v. Bristol Sav. Bank, 

102 Ga. 461, 31 SE 96, 66 AmSR 193. 
Ill.i— Fitzgerald v. Allen, 240 M11. 

80, 88 NE 240. 

Ind.—Quick v. Milligan, 108 Ind. 
419, 9 NE 392, 58 AmR 49. 

Nebr.—Eggleston v-. Pollock, 38 
Nebr. 188, 56 NW 805. 

Okl.—Oland v. Malson, 39 Okl. 456, 
135° P 1055. 

Tex.—Dowdy v. Furtner, (Civ. A.) 
198 SW 647. 

Vt.—Smith v. South Royalton 
Bank, 32 Vt. 341, 76 AmD 179. 

Ont.—Henderson v. Vermilyea, 27 
By, O21 Qi iBa5 44. 

81. Mays v. Shields, 117 Ga. 814, 
45 SE 68; Dixon v. Bristol Sav. Bank, 
102 Ga. 461, 31 SE 96, 66 AmSR 193; 
Fitzgerald v. Allen, 240 Ill. 80, 88 NE 
240; Quick v. Milligan, 108 Ind. 419, 9 
NE 392, 58 AmR 49; Smith v. South 
Royalton Bank, 32 Vt. 341,76 AmD 179. 

[a] Expression of willingness to 
alter condition.—Where a deed was 
fraudulently delivered by the deposi- 
tary to the grantee before a certain 
ind*mnifying bond had_ been fur- 
nished as a condition of the delivery, 
the mere fact that subsequently the 
grantor expressed a willingness to 
take other security, without accept- 
ing it, however, did not operate as 
a recognition of the delivery and 
hence render the deed valid in the 
hands of a bona fide purchaser for 
value. Smith v. South Royalton 
Bank, 32 Vt. 341, 76 AmD 179. 

32. Cotton v. Gregory, 10 Nebr. 
125, 4 NW 939. 

33. Cotton v. 
125, 4 NW 939. 

[a] Application of rule.—Where a 
grantor has recognized a validity of 
the grantee’s possession of the deed, 
by receiving and retaining the pur- 
chase money paid to the grantee by 
a subsequent purchaser of a _ por- 
tion of the estate in controversy, he 
cannot deny the validity of such pos- 
session as to bona fide purchasers 
of other portions of the property 
in question. Cotton v. Gregory, 10 
Nebr. 125, 4 NW 939. 

34, Balfour v. Hopkins, 93 Fed. 
564, 35 CCA 445. ‘ 

fa] Application of rule.—A grant- 
or, whose deed, deposited as an eS- 
crow together with the mortgage for 
the purchase money,.is delivered by 


Gregory, 10 Nebr. 
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performed.** 


The 


the depositary in violation of the 
escrow contract, and who has a right 
to assert the priority of his mortgage 
over another given by the grantee, 
and first recorded, is not estopped to 
insist upon such priority by accept- 
ing and recording his mortgage, nor 
by any subsequent acts which do not 
prejudice the rights of the other 
mortgagee. Balfour v. Hopkins, 93 
Fed. 564, 35 CCA 445. 

35. Hamill v. Thompson, 3 Colo.518. 

36. Balfour v. Hopkins, 93 Fed. 
564, 35 CCA 445; Northern Trust Co. 
v. Bruegger, 35 N. D. 150, 159 NW 
859, AnnCas1917E 447. 


37. “Robbins v. Magee, 76 Ind. 381; 
Hoit v. McIntire, 50 Minn. 466, 52 
NW 918. 


38. Balue v. Taylor, 136 Ind. 368, 
36 NE 269. 

39. U.S.—Bailey v. Crim, 1 F. Cas. 
INO; o4,009) Sissi) 9D: 

Ga.—Mays v. Shields, 117 Ga. 814, 
45 SE 68. 

Ind.—Quick v. Milligan, 108 Ind. 
419, 424, 9 NE 392, 58 AmR 49. 

Iowa.—Haven v. Kramer, 41 Iowa 
382. 

Oh.—Schurtz v. Colvin, 55 Oh. St. 
274, 45 NE 527 [dist Ogden vy. Ogden, 
4 Oh. St. 182). 

See Simson v. Bank of Commerce, 
43h Hun WONSeY. Loo [atts 120 ENogws 
623, 24 NE 1102] (where the grantee 
is not in possession but title is re- 
corded in him, and he obtains a mort- 
gage on the land from a person hayv- 
ing no knowledge of the circum- 
stances, the grantor is estopped from 
questioning the title acquired by the 
mortgagee). 

“Possession by the grantee named 
in the deed is an important element 
in the case, and it is an element that 
distinguishes the case from those 
cited by the appellant. Had the 
grantor retained possession, those 
cases might control, but here it was 
the grantee who had possession of 
the land. If a purchaser is not safe 
in buying where there is on record 
a properly framed deed, and the 
person named in the deed is in pos- 
session of the land conveyed by the 
deed, then, indeed, would titles be 
insecure and the purchase of lands 
hazardous. We have no doubt that 
where the two great elements of 
ownership, a deed and possession, are 
united in one person, a bona fide 
purchaser will be protected, although 
the person to whom the deed was 
entrusted to be delivered on the. per- 
formance of a condition, may have 
delivered the deed in violation of his 


duty.” Quick. v. Milligan, sunra. 
fa] MDilustrations.—(1) Where the 
grantee in possession -induces the 


depositary to deliver: the escrow to 


po f2VCas) SBT 


there is no question of bona fide purchasers, no 
estoppel can operate against the grantor or obligor 
unless he knows that the condition has not been 
On the other hand, the grantees of 
an. escrow, who obtain custody thereof before the 
condition on their part had been performed and con- 
vey the land to others, are estopped to avoid or to 
allege no title passed to them.?8 

Subsequent registration. 
been put into possession of the land and the in- 
strument wrongfully delivered to him and recorded 
as a deed, the grantor is estopped to assert against 
a bona fide purchaser the nonperformance of the 
condition,*® for it is a familiar principle that, where 
one is in possession of land and has a deed of  rec- 
ord, the possession will be referred to his deed, un- 
less there are facts which are known to one who is 
about to acquire an interest in the land and which 
indieate a different possessory right;*° but the rule 
has not been applied where the deed was surrepti- 
tiously *4 or fraudulently 4? obtained from the de- 
positary and recorded. But a broader and more 


Where the grantee has 


him that he may exhibit it as evi- 
dence of title, and the grantee does 
so to one ignorant of the facts, who 
in good faith makes him a loan se- 
cured by mortgage on the property, 
the grantor is estopped from setting 
up his claim to the land or a lien 
on it for purchase money. against 
the innocent mortgagee. Schurtz v. 
Colvin, 55 Oh. St. 274, 45 NE 527. 
(2) Where persons exchanging lands 
place their deeds in escrow and trans- 
fer their possession, and the deposi- 
tary records one of the deeds with- 
out the knowledge of the grantor, 
and the grantee procures a loan on 
the land, a mortgagee in good faith 
acquires a valid lien upon the land, 
although the mortgagor misappropri- 
ates the money. Bailey v. Crim, 1 
F. Cas. No. 734, 9 Biss. 95. 

{b] Recordation with grantor’s 
consent.—Where a grantor executes 
a deed and deposits it as an escrow 
but directs that it be duly recorded 
and the deed contains nothing in- 
dicating that it is an escrow, the 
grantor is estopped as against an 
innocent purchaser. Equitable Mortg. 
Co. v. Butler, 105 Ga. 555, 31 SE 395. 
But. see Smith v. South Royalton 
Bank, 32 Vt. 341, 76 AmD 179 (hold- 
ing that the fact that the grantor of 
a deed consented to the recording 
thereof by the depositary did not 
estop him from insisting upon a want 
of delivery, even as against a bona 
fide purchaser for value, where it ap- 
peared that the agreement was on 
the express condition that, after the 
recording, the depositary should still 
retain possession of the deed and not 
deliver it to the grantee or to any 
person until the performance of the 
condition). 

40. Quick v. Milligan, 108 Ind. 
419, 9 NE 392, 58 AmR 49. 

[a] Notice of escrow.—Possession 
does not import a delivery where 
there is notice. Peter v. Wright, 6 
Ind. 183. But compare Jackson v. 
Lynn, 94 Iowa 151, 62 NW 704, 52 
AmSR 3886 (holding that, when a 
grantor delivered a deed in escrow on 
the condition that the grantee should 
discharge certain encumbrances on 
premises conveyed by the grantee to 
the grantor, the recording by the 
grantor of his deed from the grantee 
and the taking possession and keep- 
ing the property thereunder could 
not be considered as a ratification 
of the wrongful act of the grantee of 
the escrow in surreptitiously tak- 
ing the deed from the custody of the 
depositary, and this even against a 
bona’ fide purchaser for value). 


41. Jackson v. Lynn, 94 Towa 151, 
62 NW 704, 58 AmSR 326. 
42. Jackson -v.;Lynn, 94 Iowa 151, 
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as an escrow where the grantee or obligee fails to 
perform the conditions of the escrow contract;*® — 
and it is immaterial that there is a subsequent con- 
tract between the parties extending the: time of 
performance, where the parties fail to give him 
notice of such contract.** And a redelivery under 


veneral principle of equity would seem to govern the 
case, that 1s, where one of two innocent persons 
must suffer, he through whose agency the loss oc- 
curred must sustain the loss;** and this principle is 
the more appropriately applied if the depositor 
learns of the unauthorized delivery or recording of 


the instrument and fails to take steps to prevent | such circumstances does not render him liable to the d 
innocent third persons from acting to their injury.** | grantee or obligee.*S. But where there is no evidence _ 
The bare fact that the instrument has been placed | to establish, the fact that a redelivery is authorized, — 
on record does not necessarily estop the depositor | or that the grantee has failed to comply with the 
from asserting the nonperformance of the condi- | conditions, the depositor will not be entitled to a — 
tion.*> redelivery,*® and a redelivery in such circumstances _ 
[§ 33] F. Redelivery to Depositor. The depos- | will not affect the grantee’s rights.°° | 
itary may return to the grantor an instrument held 4 
V. WHEN INSTRUMENT TAKES EFFECT 5 


a a 


EEE 


[§ 34] A. At Delivery or upon Performance. 
It has frequently been held or, broadly stated that 
the escrow does not take effect as a fully executed 


62 NW 704, 58 AmSR 386; Smith v. 
South Royalton Bank, 32 Vt. 341, 76 
AmD 179. 

[a] Recording of deeds on ex- 
change of property.—Where on ex- 
change of property one of the ex- 
change deeds was deposited in es- 
crow, to be delivered upon the per- 
formance of certain conditions, but 
was surreptitiously and fraudulently 
taken trom the pessession of the de- 
positary and recorded by the grantee 
and subsequently conveyed to. an- 
other, who was shown to be his em- 
ployee, by deed which was also re- 
corded, the original grantor was not 
estopped, even though he himself had 
recorded the deed given to him for 
the property received by him in the 


exchange. Jackson v. Lynn, 94 Iowa 
151, 62 NW 704, 58 AmSR 386. 
43. Quick v. Milligan, 108 Ind. 419, 


423, 9 NE 392, 58 AmR 49. 

44. Wright v. Lang, 66 Ala. 389; 
Mays v. Shields, 117 Ga. 814, 45 SE 
68; Towns v. Kellet, 11 Ga. 286; 
Haven v- Kramer, 41 Iowa 382; Con- 
nell v. Connell, 32 W. Va. 319, 9 SE 
252. 

{a] Dlustrations.—(1) If the 
grantor makes no attempt to have 
the record expunged, he is estopped 
from denying the title of the bona 
fide purchaser who bought on the 
faith of the record. Mays v. Shields, 
117 Ga. 814, 45 SE 68; Haven v. 
Kramer, 41 Iowa .382; Connell v. 
Connell, 32) W. Va.: 319, 9 SE 252. 
(2) Where a bond, deposited as an 
escrow until signed by additional 
sureties, is delivered before the per- 
formance of such condition, a surety 
thereon who knows that the bond has 
been wrongfully delivered but allows 
the principal to act under it without 
objection, is estopped from setting 
up such a defect in avoidance of his 
liability. . Wright v. Lang, 66 Ala. 
389: Robertson v. Coker, 11 Ala. 466; 
Townes v. Kellet, 11 Ga. 286. 

{b] Fraudulent delivery limiting 
rule—Where a deed delivered in es- 
crow has been fraudulently delivered 
to the grantee and subsequently 
transferred to a third person in good 
faith and for valuable consideration, 
the omission of the grantor to notify 
such third person of the fraudulent 
delivery within two months after be- 
coming aware thereof does not 
amount to a ratification of the deliv- 
ery. Smith vy. South Royalton Bank, 


32 Vt. 341, 76 AmD 179 
45. Calhoun County v. American 
Emigrant Co., 93 U. S. 124, 23 L. ed. 


826: Minah Cons. Min. Co. v. Briscoe, 
47 Fed. 276 [rev on other grounds 89 
Fed. 891, 32 CCA 390]; Stanley v. Val- 
entine, 79 Ill. 544; Beaumont Car 
Works v. Beaumont Impr. Co., 4 
Tex. Civ. A. 257, 23 SW 274; Smith v. 
South Royalton Bank, 32 Vt. 341. 76 
AmD 179. See also cases supra notes 


36,1137. 

{a] Applications of rule—(1) 
Where the release of a mortgage is 
wrongfully recorded by the deposi- 
tary without the knowledge or au- 
thority of the depositor he is not 
estopped from asserting nonperform- 


ance of the condition. Stanley v. 
Valentine, 79 Ill. 544. (2) Where an 
instrument for the conveyance of 


Jand is deposited in the hands of a 
third person by the grantor, to be 
held until the performance of a cer- 
tain condition, recording the _ in- 
strument will not render it binding 
upon him in case of a fraudulent de- 
livery of it by the depositary to a 
bona fide grantee, if the grantor con- 
sented to such recording with the 
express. understanding that the de- 
positary should still retain the deed 
after it was recorded until the per- 
formance of- the condition upon 
which it was to be delivered. Smith 
v. South Royalton Bank, 32 Vt. 341, 
76 AmD 179. 


46. Ark.—Hayden vy. Meeks, 14 
SW 864. 
- Cal.—Harrison vy. ‘Woodward, 11 
Gal Ard 5. LOS aR 9s37 : 

Ida.—Hall v. Yaryan, 25 Ida. 470, 
138 P 339. 

Mass.—Bodwell - v. - Webster, 13 
Pick. 411. 


N. Y.—Equity Gas Light Co. v. Mc- 
Keige, 139 N.Y. 237, 34 NE 898 [aff 
19 NYS 914]. 

Va.—Beach v. Bellwood, 104 Va. 
170, 51 SE 184. 

W. Va.—West Virginia, ete., R. Co. 
v.. Harrison County Ct., 47 W. Va: 


286. 

{a] TDllustration.—Where, upon a 
loan of money, a scrivener draughts 
an absolute deed of land and a bond 
of defeasance of the same date, and 
the parties execute them, and the 
deed is delivered to the grantee, but 
by the agreement of the parties at 
the same time the bond is left in the 
hands of the scrivener, to be deliv- 
ered to the obligee if he shall within 
a limited time repay the money, but 
otherwise to the obligor, and the 
money is not repaid, the bond is an 
escrow and may be rightfully re- 
delivered to the obligor after the 
time for the repayment of the money 


has expired. Bodwell v. Webster, 
13 Pick. (Mass.) 411. 

47. Hall v. Yaryan,.25 Ida... 470} 
138 (P3389; 

48. Hartley v. Dye, 68 Or. 450, 
136. PPTISh ees 

49. Grove v. Jennings, 46 Kan. 


366, 26 P 738. 


50. In re Cornelius, 151 Cal. 550, 
91 P 329. 

51. Ala.—Fuller v. Hollis, 57 Ala. 
435. But see infra note 52. 


Cal.—Fitch v. Bunch, 30 Cal. 208; 
Peo. v. Scott, 22 Cal. A. 54, 133 P 496. 
But see infra note 54. 


—— 


instrument until it is rightfully delivered by the 
depositary to the grantee, obligee, or payee.®! 
better rule seems to be that an actual or manual 


The 


Conn.—Sparrow v. Smith, 5 Conn. 
113; Cole v. Turner, 5 Conn. 86; Wol- 
cott v. Coleman, 1 Conn.. 375. But 
see infra note 54. 

Ga.—Dixon v. Bristol Sav. Bank, 
102 Ga. 461, 31 SE 96, 66 AmSR 193; 
Wellborn v.-Weaver; 17 Ga. 267, 63 
AmD 235. But -see infra note 54. 

Ill.—Grindle v. Grindle, 240 Il 
143, 88 NE 473; Demesmey y. Grave- 
lin, 56 Ill. 93; Price v. Pittsburg, etce., 
R. Co., 34-IH.-13; Oehler vy. Brand, 
204 Ill. A. 415. 


Me.—Day v. Lacasse, 85 Me. 242, 27 
A 124. 
Mass.—Wheelwright ve Wheel- 


wright, 2 Mass. 447, 3 AmD 66. 

Minn.—Lindley v. Groff, 37 Minn. 
338, 34 NW 26. 

Miss. —Simpson v. McGlathery, 
Miss. 723. 

Mo.—Commerce Trust Co. v. White, 
172 Mo. A. 537, 158 SW 457. But see 
infra note 54. 

N. Y.—Stanton y. Miller, 58 N! y. 
192 .[rev -65—Barb:- 58]; Cagger v. 
Lansing, 43 N. Y. 550 [rev 57 Barb. 
421]; Green v. Putnam, 1 Barb. 500; 
Tompkins v. Thompson, 93 NYS 1070. 
But. see infra note 54. 

Okl.—McMurtrey v. 41 
OkKl. 264. 187 P 721. 

Or.—De Bow v. Wollenberg, 52 Or. 
404, 96 P 536, 97 P 717; May v. Emer- 
son, 52 Or. 262, 96 P 454, 1065, 16 
AnnCas 1129; Wright v.. Astoria Co., 
45 Or. 224, 17 P. 599. But see infra 
note 54. ; 

Pa.—Landon v. Brown, 160 Pa. 
538, 28 A 921; Levengood v. Bailey, 1 
Woodw. 275. 

S. C.—Etheredge v. Autna Ins. -Co., 
102 S.C. 313,.86 SE. 687. 

Utah. —Santaquin Min. Co. v. High 
Roller Min. Co., 25 Utah 282,°71 Pc77% 
But see infra note 54. 

Wash.—Boyd wv. American: 
Bank ete., Co., 40 Wash. 571, 82 P 

W. Va.—Spring Garden Bank Ve. 
Hurlings Lumber Co. 32 W. Va. 357, 
9 SE 248, 3 LRA 583. , 


52 


Bridges, 


Eng. —Sheppard Touchst. (6th ‘ede ie 


pp 57, 59. 

{a] Illustrations.—(1) When-one 
in embarrassed circumstances sends 
a deed to his father by his brother, 
to be delivered only. on the payment 
of the consideration named in the 
deed, such deed in the hands of the 
brother is an escrow,-and does not 
take effect until actual delivery to 
the father. Sparrow v. Smith, 5 
Conn. 113. (2) Where, after cor- 
porators have signed an agreement 
to become a corporation, and before 
the charter has been obtained, a _ 
deed conveying land to such corpo- — 
ration by name is signed and ac- 
knowledged by the grantor and deliv- 


ered to a third party with directions © 


to retain it until the corporation shall 


obtain its charter and organize, and — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 4 


Sav: ~ 


:— & 


§§ 34-85] — 


~ 


delivery of an escrow is not necessary to invest the 
grantee or obligee with title,®>? that a constructive 
delivery may be sufficient,>? and that the delivery 
is constructively made the moment the condition 
has been performed, or the event has happened, 
upon which the grantee or obligee is entitled to pos- 
session.°* Accordingly, it has been held that when 
a deed has been placed in the hands of a third party 
as an escrow, the grantor cannot, after the per- 
formance of the act on which delivery is conditional, 
prevent delivery from taking place by obtaining 
possession of the deed or by the destruction of it.®° 
Where a deed is deposited as an escrow to take ef- 
fect upon the death of the grantor, the general rule 
is that the deed is immediately operative as against 
the grantor,°® and that the condition is equivalent 
to the reservation of a life estate in the grantor in 


then to deliver it to the corporation, 
and after the charter has been re- 
ceived and the corporation is organ- 
ized under it, such third person de- 
livers the deed to, and it is accepted 
by, the corporation, the deed oper- 
ates as a valid conveyance of the 
land to the corporation from the date 
of its delivery to it. Spring Gar- 
den Bank y. Hurlings Lumber Co., 
32 W. Va. 357, 9 SE .243,) 3 LRA 
583. 

. 52. See cases infra note 54. 

53. Taylor v. Harkins, (Okl.) 178 
P 117 (the general rule applies that 
to convey title the deed must be de- 
livered either actually or construc- 


tively). See generally Deeds § 94 
et (seq. 
54,. Ala.—Prewitt v. Ashford, 90 


Ala. 294, 7S 831. 

Ark.—Roach v. A. D. Malone Mer- 
Bais Co., (185 Ark, 69, 204 SW 
_Cal.—Whitney v. Sherman, 173 P 
931; White v. Hanford Bank, 148 
Cal. 552, 83 P 698; Wilhoit v. Sal- 
mon, 146 Cal. 444, 80 P 705; Schuur 
v. Rodenback, 133 Cal. 85, 65 P 298; 
Bradbury v. Davenport, 120 Cal. 152, 
52 PR 301; Cannon v. Handley, 72 
Cal.5 133° 

Colo.—Henderson Vv. 13 
Colo. 280, 22 P 461. 
‘Conn.—Couch v. Meeker, 2 
302,.7 AmD 274. 


Johns, 
Conn. 


etc., 


Ga.—Ray v. Atlanta Trust, 
Co:, 147 Ga. 265, 93 SE 418; Carter 
vy. American Ginger Ale, etc., Co., 


125 Ga: 819, 54 SE 755; Anderson v. 
Goodwin, 125 Ga. 663, 54 SE 679. 

Kan.—Guild v. Althouse, 71 Kan. 
604, 81 P 172; Davis v- Clark, 58 
Kan. ©1200, 9448e0R 5633, Hughes)” v- 
Thistlewood, 40 Kan. 232, .19 P 629; 
Taylor v. Thomas, 13 Kan. 217. 

Ky.—Mudd v. Green, 12 SW. 139, 
11 KyL 359; Millett v. Parker, 2 Metc, 
608. 


.. Me.—Chase v. Gates; 33 Me. 363. 


Mich.—Bishop v. Dodge, 196 Mich. 
231, 162 NW 1002; McIntyre v. Mc- 
Intyre, 147 Mich. 365, 110 NW 960; 
Francis v. Francis, 143 Mich. 300, 106 
NW 864 [app dism 199 U. S. 616, 
26 SCt 743,50 L. ed. 335]; Bowman 
v. Gork, 106 Mich. 163, 63 NW 
O98. 

-’ Minn.—Knopf v. Hansen, 37 Minn. 
215, 33 “NW 781. : 

Mo.—Missouri Pac. R. Co. v. Atki- 
son, 17 Mo. A. 484. 

Mont.—Knapp v. Andrus, 180 P 908 
recognizing rule). 

3 Nebr.—Hill v. Naylor, 99 Nebr. 
(Chi) 50, A: 


791, 157 NW 922. 
Nii s.——Pred ‘v: Fred, 
m6! 
N. Y.—Bosea v. Lent, 44 Misc. 437, 
90 NYS 41. 
N. C.—Craddock v. Barnes, 142 N. 
C. 89; 54 SE 1008. 
Oh.—Farley v. Palmer, 20 Oh. St. 
223: Shirley v. Ayres, 14 Oh. 307, 45 
AmD 546. 
Or.—Foulkes v. Sengstaecken, 83 Or. 
118, 158 P 952, 163 P 311; Jackson v. 
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Jackson, 67 Or. 44, 135 P 201, AnnCas 
1915C 373; Flanagan vy. Great Cent. 
Land Co., 45 Or. 335, 77 P 485. 

S. D.—Schmidt v. Musson, 20 S. D. 
389, 107 NW 367. 

Tex.—Sykes v. Fischl, (Civ. A.) 
212 SW 217; Lynn v. McCoy, (Civ. 
A.) 200 SW 885; Ketterson v. Inscho, 
55 Tex. Civ. A. 150, 118 SW 626; Mc- 
Knight v. Reed, 30 Tex. Civ. A. 204, 
71 SW 318. - 5; 

Utah.—Gammon vy. 22 
Utah 421, 64 P 958. 

Wis.—Schmidt v. Deegan, 69 Wis. 
300, 34 NW 83; Prutsman y. Baker, 
30 Wis. 644, 11 AmR 592. 

“Upon the happening of the condi- 
tion upon which manual delivery 
should be made, a deed theretofore 
in escrow becomes, ipso facto, the 
deed of the grantee, and... . thence- 
forth the depositary or holder is re- 
garded as the mere agent or trustee 
of the grantee.” White Star Line 
Steam-boat Co. v. Moragne, 91 Ala. 
610, 611, § S 867. 

“Tt is the performance of the con- 
dition, and not the second delivery, 
that gives it vitality and existence 
as a deed, and so are the old author- 
ities.” Trenton State Bank v. Evans, 
15 N. J. L. 155, 160, 28 AmD 400. 

[a] Applications of rule.—(1) On 
a bill filed to enjoin ejectment the 
fact that plaintiff obtained a decree, 
against a grantee of land declaring 
the title to be in. him, does not bar 
the grantee’s claim under his deed, 
where it is shown that such decree 
was obtained while the deed was de- 
posited in escrow and that _ there- 
after the grantee performed the con- 
dition and obtained delivery of the 
deed, for the deed does not take ef- 
fect until the performance of the con- 
dition by the grantee, and the title 
acquired thereby is a defense to 
plaintiff’s bill for injunction. Ash- 
ford v. Prewitt, 102 Ala. 264, 14 S 
663, 48 AmSR 37. (2) Where a 
grantor conveys real estate to the 
clerk of the district court as his 
agent, with the undersanding that if 
the clerk shall obtain from _plain-~ 
tiff satisfaction of a judgment in that 
court against the grantor, then the 
deed shall be recorded and the land 
belong to plaintiff, and subsequently 
plaintiff, at the instance of the clerk, 
accepts the deed and delivers to the 
clerk a written satisfaction of the 
judgment and pays the costs thereof, 
and also the taxes on the land, it 
belongs ‘to plaintiff, notwithstanding 
the clerk fails to file or record the 
satisfaction of the judgment and the 
deed. Elston v. Chamberlain, 41 Kan. 
854, 21 P 259. 

[b] A note deposited as an escrow 
takes effect the instant the condi- 
tions of the escrow are performed, 
even though the depositary has not 
formally delivered it to the payee. 
Taylor v. Thomas, 13 Kan. 217; Mis- 
souri Pac. R. Co. v. Atkison, 17 Mo. 
A. 484. 

[ec] 


Bunnell, 


An indorsed note deposited as 


/ 
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the land.*? Recording the deed by the depositary 
before the performance of the condition or hap- 
pening of the contingency, without authority and 
against the instructions of the grantor, does not 
make the deed operative.®s 
recorded deed is valid between the parties thereto 
does not apply where the deed has been placed in es- 
crow and has not been delivered.®® 
rights are valid against the second delivery.6? The 
instrument in escrow takes effect in its entirety at 
the time when it goes into effect.*t 

B. According to Agreement. 
when title passes may be controlled by the manifest 
intention of the parties to the escrow agreement.” 


The rule that an un- 


Intermediate 


The time 


will take effect according to the 


agreement of the parties °? where no intervening 


an escrow. to be delivered-to the 
payee when a specified encumbrance 
should be removed from certain 
property takes. effect upon the per- 
formance of the condition and be- 
comes the absolute property of the 
payee. Chase v. Gates, 33 Me. 363.. 

[d] Performance. after death.— 
The deposit of a note as an escrow 
during the lifetime of a party be- 
comes absolute upon the performance 
of the condition after his death. Bost- 
wick v. McEvoy, 62 Cal. 496. 4 
_ Relation back to first delivery see 
infra § 36. 

55. Hughes y.. Thistlewood, 40 
Kan. 232, 19 P 629; Regan v. Howe,’ 
121 Mass. 424; Baum’s App., 113 Pa. 
58, 4 A 461; Wymark’s Case, 5 Coke 
74a, 77 Reprint 165. 

{a] Mlustrations.—(1) Where a: 
deed of release of waste has been 
deposited by plaintiff with a third 
person, to be by him delivered to 
defendant, on a condition to be per-' 
formed, plaintiff cannot prevent the 
deed from taking effect by obtain- 
ing it after the performance of the 
condition. Wymark’s Case, 5 Coke 
74a, 77 Reprint 165. (2) Where it 
is stipulated that the instrument for 
the conveyance of land deposited as 
an escrow shall not be delivered till 
a check given in payment shall be 
cashed, upon the check being cashed, 
an attempted detention of the deed 
by the depositary on the order of the 
grantors will not prevent it from 
taking effect. Hughes v. Thistle- 
wood, 40 Kan. 232, 19 P 629. 

Necessity and sufficiency of per- 
formance see supra § 25. 

56. Hutton v. Cramer, 10 Ariz. 110, 
85 P 483, 103 P 497; In re Cornelius, 
151 Cal. 550, 91.P 329; Grilley v. At- 
kins, 178. Conn. 1380, 62% A’ 337%; 112 
AmSR 152, 4 LRANS 816; Arnegaard 
v. Arnegaard, 7 N. D. 475, .75 NW 
797, 41 LRA 258. 

57. See cases supra note 56. 

Deposit for delivery on death of 
grantor see Deeds § 114. 

Duty to record see supra § 24. 

58. See supra § 24. But compare 
supra § 32. 


59. Rolfe v. Dixon, 88 Or. 338, 171 
PG. 
60. Waldock v. Frisco Lumber Co., 


(Okl.) 176 P 218. 
61. Worden v. Nolan, 209 Ill. A. 


348. 
(Mont.) 180 
P 908. 

[a] In Montana, in ascertaining 
whether escrow agreement provided 
for passing of title upon execution 
or upon full compliance with its 
terms and delivery of deed in ac- 
cordance therewith, intention of par- 
ties will be ascertained from lan- 
guage used in the contract under 
rules of construction provided for by 
Rev. Codes §§ 5025-5028, and 5030. 
Knapp v. Andrus, (Mont.) 180 P 908. 

63. Price v. Pittsburg, etc., R. Co., 
34 Ill. 13; Bishop v. Dodge, 196 Mich. 
231, 162 NW 1002; Commerce Trust 


Knapp v. Andrus, 
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rights are injuriously affected. 
[§ 36] C. By Relation. 


the second or final delivery.® 


An instrument held 
by a third person as an escrow usually does not take 
effect until the performance of the condition © or 
There are, however, 
cases where the second delivery, whether actual or 


ESCROWS 


back to the first delivery or deposit, is substituted for 
it in time and effect.®* 
where either of the parties to the instrument dies — 
after it has been deposited as an escrow and before 
the condition has been performed and final delivery 
made, whether the death is that of the grantor,®* 


constructive, operates retroactively, and, by relation 


Co. v. White, 172 Mo. A. 537, 158 SW 
457; Wyatt v. Meade County Bank, 
40 S. D. 111, 166 NW 4238. 

[a] Thus the deposit of a deed in 
escrow, together with agreement 
providing for delivery on payment of 
sums therein specified, was held to 
be the same in legal effect as cove- 
nant to execute deed on payment of 
purchase price. Wyatt v. Meade 
ee pe Bank, 40 S. D. 111, 166 NW 
423. 


64. Waldock v. Frisco Lumber Co., 
(Okl.) 176 P 218; and cases supra 
note 63. 
bay weigh poe prea rights see supra § 

65. See supra § 34. 

66. See supra § 34. 


67. U. S.—Calhoun Co. v. Ameri- 
can Emigrant Co., 93 U. S. 124, 33 
L. ed. 826. 

Ala.—Prewitt v. Ashford, 90 Ala. 
294, 7S 831. 


Ariz.—Hutton v. Cramer, 10 Ariz. 
110, 85 P 483, 103 P 497. 
Cal.—Whitney v. Sherman, 173 P 


931. 

Conn.—Jones y. Jones, 6 Conn. 111, 
16 AmD 85. 

Ida.—Whitmer vy. Schenk, 11 Ida. 
702, 83 P 775. 

Ill.—Price v. Pittsburg, etc., R. Co., 
34eEIl:- 13. 

Ind.—Kokomo Trust Co. v. Hiller, 
(A.) 116 NE 332. 

Iowa.—Mohr v. 
34, 142 NW 981. 

Kan.—Nolan v. Otney, 75 Kan. 311, 
89 P 690, 9 LRANS 317; Scott v. 
Stone, 72 Kan. 545, 84 P 117; Davis 
v. Clark, 58 Kan. 100, 48 P 563. 

Mass.—Daggett v. Simonds, 173 
Mass. 340, 53 SE 907, 46 LRA 232; 
Foster v. Mansfield, 3 Metc. 412, 37 
AmD 154; Wheelwright v. Wheel- 
wright, 2 Mass. 447, 3 AmD 66. 


Joslin, 162 Iowa 


Minn.—Tharaldson vy. Everts, 87 
Minn. 168, 91 NW 467. 
Miss.—Harkreader v. Clayton, 56 


Miss. 383, 31 AmR 369; Simpson v. 
McGlathery, 52 Miss. 723; Whitfield 
v. Harris, 48 Miss. 710. 

N. H.—Cook v. Brown, 34 N. H. 
460. 

N. J:—Fred $v: ‘Fred; (Ch:)- 50:°A 
776. 

N. Y.—Stanton v. Miller, 58 N. Y. 


192; Van Tassel v. Burger, 119 App. 


Div. 509, 104 NYS 273; Cagger v. 
Lansing, 57 Barb. 421 [rev on other 
grounds 43 N. Y. 550]; Jackson v. 


Rowland, 6 Wend. 666, 22 AmD 557; 
Beekman v. Frost, 18 Johns. 544, 9 
AmD 246 [rev 1 Johns. Ch. 288]. 

N. C.—Craddock v. Barnes, 142 N. 
Cc. 89, 54 SE 1008; Hall v. Harris, 40 
N.C. 303: 

Oh.—Shirley v. Ayres, 14 Oh. 307. 
45 AmD 546; Anderson v. United 
Realty Co., 29 Oh. Cir. Ct. 267. 

Or.—Foulkes v. Sengstacken, 83 Or. 
11859158 (P. 952,163, P-31L- 

Pa.—In re Geisinger, 11 Pa. Co. 168. 

Tex.—Henry v. Phillips, 105 Tex. 
459, 151 SW 533; ,Sykes v., Fischi, 
(Civ. A.) 212 SW 217; McKnight v. 
Reed, 30 Tex. Civ. A. 204, 71 SW 83818. 

Utah.—Gammon v. Bunnell, 22 
Utah 421, 64 P 958. 

Wash.—Bronx Iny. Co. v. National 
Bank of Commerce, 47 Wash: 566, 92 
P 380. 

W. Va.—Spring Garden Bank v. 
Hurlings Lumber Co., 32 W. Va. 357, 
9 SE 243, 3 LRA 583. 

Wis.—Prutsman v. Baker, 30 Wis. 
644, 11 AmR 592. 

Ont.—The Trust, ete., Co. v. Covert, 
320 C.. OB 2223 


“The general rule is that the in- 
strument deposited does not become 
a deed and operate to convey title 
until the second delivery or perhaps 
more accurately speaking, until the 
performance of the condition. c 
If, however, the grantor becomes in- 
capacitated between the first deliv- 
ery and the time fixed for the per- 
formance of the condition then a 
fiction is resorted to in order to pre- 
vent injustice by making the instru- 
ment the deed of the grantor from 
the first delivery. The law requires 
that the delivery shall be the act of 
the grantor and since his death would 
revoke the authority of the deposi- 
tary and the intention of the parties 
would be defeated if a second deliv- 
ery was required to vest the title, the 
law will from necessity consider that 
the second relates back to the first 
delivery and the instrument is 
deemed to be the deed of the grantor 
from the first delivery.” Foulkes v. 
Sengstacken, 83 Or. 118,°129, 158 P 
952, 168 P 311. See Baker vy. Snavely, 
84 Kan. 179, 183, 114 P 370 (‘““‘Whether 
a deed executed and placed in escrow 
relates back to the time of the con- 
tract and execution thereof, so as 
to vest the grantee with the full 
title from that time, or whether it 
becomes such conveyance only upon 
the full performance of the condi- 
tions, seems to depend upon which of 
the two theories will promote justice 
urder all the circumstances of the in- 
dividual case’’). Compare Taft v. 
Taft, 59 Mich. 185, 26 NW. 426, 60 
AmR 291 (‘While a deed left in es- 
crow is frequently held to relate back 
for the purpose of avoiding the dif- 
ficulty of incapacity of the grantor, 
or his death occurring before the 
deed is handed over by the deposi- 
tary, yet, except for that formal pur- 
pose, there is no universal relation. 
Intermediate rights are valid against 
the second delivery. The doctrine is 
clear that the second delivery is 
necessary to carry title, and that the 
performance of the condition must 
be absolute and accurate, and can- 
not be dispensed with on any other- 
wise Substantial performance’’). 

[a] Qualification of rule.—‘“‘But 
in such a case the delivery only re- 
lates back to the first delivery so 
as to carry out the intention of the 
grantor, and to vest the title. It 
would not give the grantee a right to 
intervening rents and profits.” Stone 
v. Duvall, 77 Ill. 475, 480. 

{b] Mlustrations.—(1) When a 
contract for the sale of land is exe- 
cuted by the parties thereto and de- 
posited as an escrow, and the gran- 
tor, in compliance with the stipula- 
tions thereof, executes his deed to 
the land with full covenants of war- 
ranty, and deposits it with the con- 
tract, to be delivered to the grantee 
upon the payment of the purchase 
money, and the grantee fully com- 
plies with all the requirements of the 
contract on his part, the conveyance 
becomes complete upon the delivery 
of the deed, and the covenants of the 
deed relate back to the date of the 
contract of sale. Scott v. Stone, 72 
Kan. 545, 84 P 117. (2) Where a 
deed is deposited as an escrow to be 
delivered to the’ grantee upon the 
happening of a contingency and after 
such deposit title is declared by de- 
eree in equity to be vested in the 
grantor, and later, after the happen- 
ing of the contingency, the deed is 
delivered to the grantee’s heirs, it 


.from that time. 


‘[8§ 35-36. 


This rule has been applied — 


will relate back to the time of the de- 
posit and vest title in the grantee. 
Prewitt v. Ashford, 
90 Ala. 294, 7 S$ 831. (C3) -2 Where 
complainant knew of his grantor’s 
prior contract to convey and of de- 
livery of deed in escrow, and inter- 
meddled for purpose of preventing 
such grantor from performing prior 
contract, such deed delivered in es- 
crow will be treated as relating back 
to the date of its execution and de- 
livery in escrow. Hargett v. Hargett, 
201 Ala. 511, 78 S 865. 

[c] Where the condition is one 
absolutely certain to occur, regard- 
less of any act of the parties, the 


title passes at the time of the deposit a 


with the depositary. Whitney v.- 
Sherman, (Cal.) 173 P 931. 

68. U. S—Hammond v. Hunt, il 
F. Cas. No. 6,003, 4 Ban & A, 111. 
Fe Getta Nie v. McEvoy, 62 Cal. 


Ill.—Price v. Pittsburg, ete, R.° 
Coge3s4 Tl 13; 
Ind.—Goodpaster v. Leathers, 123 


Ind. 121, 28 NE 1090; Owen vy. Wil- 
liams, 114 Ind, 179, 15 NE 678. 

“" Kan.—Davis v. Clark, 58 Kan. 100, 
48 P 563. 

Ky.—Cook v. Hendricks, 4 T. B. 
Mon. 500. 

Mass.—Foster v. Mansfield, 3 Mete. 
412, 37 AmD 154; Hatch v. Hatch, 9 
Mass. 307, 6 AmD 67; Wheelwright 
on Wheelwright, 2 Mass. 447, 3 AmD 

Minn.—Thraldson y. Everts, 87 
Minn. 168, 91 NW 467; Lindley v- 
Groff, 37 Minn. 338, 84 NW 26. 

N. Y.—Webster v. Kings County 
Trust Co., 145 N. Y. 275, 39 NE 964 
{aff 80 Hun 420, 30 NYS 357]; Stan- 
ton v. Miller, 58 N. Y. 192 [rev 65 
Barb. 58]; Van Tassel v. Burger, 119 
App. Div. 509, 104 NYS 273; Ranken 
v. Donovan, 46 App. Div. 225, 61 NYS 
542 [aff 166 N. Y. 626 mem, 60 NB 
1119 mem]; Hunter vy. Hunter, 17 
Barb. 25; Tompkins v. Thompson, 92 
NYS 1070; Jackson v. Rowland, 6 
Wend. 666, 22 AmD 557; Ruggles v. 
Lawson, 13 Johns. 285, 7 AmD 375. 

N. C.—Hall v. Harris, 40 N. C. 303- 

Or.—Foulkes v. Sengstacken, 83 Or. 
118, 1583 P 952, 163 P 311; Jackson v. 
Jackson, 67 Or. 44,.185 P 201, AnnCas 
1915C 373; May v. Emerson, 52 Or. 
+ 96 P 454, 455, 1065, 16 AnnCas 

Pa.—Gish v. Brown, 171 Pa. 479. 
33 A 60; Stephens y. Rinehart, 72 
Pa. 434. 

Wis.—Wells v. Wells, 132 Wis. 73, 
111 NW 1111. 

Eng.—Perryman’s Case, 5 Coke 84a, 
ye Reprint 181; 4 Comyns Dig. p 


But see McIntyre v. McIntyre, 147 
Mich. 365, 110 NW 960 (holding that 
the doctrine of relation cannot be 
applied in a case where the death of. 
the grantor renders performance of 
condition impossible); Chadwick v. 
Tatem, 9 Mont: 854, 364, 23 P 729 
[app dism 145 U. S. 655 mem, 12 SCt. 
988 mem, 36 L. ed. 852 mem] (holding 
that under a statute providing that 
“a conveyance, settlement, or other 
act of a testator by which his inter- 
est in a thing previously disposed of 
by his will is altered, but not wholly 
divested, is not a revocation, but the 
will passes the property which would 
otherwise devolve by succession,” the 
doctrine of relation cannot apply as 
against the disposition of property 
made by a will of the grantor, for the 
ease falls directly within the inhibi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the grantee,°® or of both parties.7° Likewise 
‘the delivery will relate back to the deposit if 
in the meantime one of the parties becomes in- 
sane” or, being a feme sole, marries.” 
acquired by the grantor between the deposit and 
the delivery passes by such delivery to the gran- 
tee ;* and if the latter dies before final delivery, the 
depositary may make delivery to his heirs and it 
will be held ordinarily to have taken effect in the 
ancestor so as to transmute title through him to the 
heirs by inheritance, where nothing intervenes to 
Different reasons for the adoption of 
this fiction are assigned by the courts. 
is said to be equitable in its nature and intent and 
devised to promote justice,?> and hence will never 
be applied where injustice would result.7° By oth- 


prevent.*4 


tion of the statute, the title to the 
land being still in the grantor), 

“If a man delivers a writing as 
an escrow to be his deed upon cer- 
tain conditions performed, and after- 
wards the obligor or obligee dies, and 
afterwards. the condition is per- 
formed, the deed is good, for there 
was traditio inchoata in the life of 
the parties, sed postea consummata 
existens by the performance of the 
condition takes its effect by force of 
the first delivery, without any new 
delivery.” Perryman’s Case, 5 Coke 
84a, 84b, 77 Reprint 181. 

“This fiction is indulged to satisfy 
the law which requires that a de- 
livery, to make a deed effectual must 
be the act of the grantor; and as 
his death will operate as a revoca- 
tion of the authority of the deposi- 
tary, the intention of the parties 
would be defeated if a second delivery 
was required to vest the title.’ Stan- 
ton v. Miller, 58 N. Y. 192 [rev 65 
Barb. 58]. 

“When the condition on which an 
original delivery made in the life- 
time of a party transpires, the con- 
ditional delivery becomes absolute, 
and the absolute delivery takes effect 
against the contracting parties from 
the date of the delivery of the con- 
tracts as escrows, notwithstanding 
the death of one of the contractors 
before the happening of the condi- 
”? Bostwick v. McEvoy, 62 Cal. 
496, 499. 

[a] Application of rule—Where a 
deed has been deposited with a third 
person with instructions to deliver to 
the grantee named therein upon the 
happening of an event which is cer- 
tain to happen, such as the death of 
the grantor, the title vests in the 
grantee upon the deposit in escrow and 
is not derived through any contract 
other than the deed itself. Main v. 
Pratt, 276 Ill. 218, 118 NE 576. 

{b] Condition not performed.— 
Where a grantor executes a deed and 
deposits it with a third person as 
an escrow to be held until the gran- 
tee shall pay the grantor’s debts and 
after the grantor’s death the grantee 
obtains possession of the deed with- 
out having performed the condition, 
the doctrine of relation does not ap- 
ply. Landon v. Brown, 160 Pa. 538, 
28:A 921. 

69. Prewitt v. Ashford, 90 Ala. 
294, 7 S 831; Stone v. Duvall, 77 111. 
A475. 

70. Graham v. Graham, 1 Ves. Jr. 
272, 30 Reprint 339. 


71. Wheelwright v. Wheelwright, 
2 Mass. 447, 3 AmD 66; Simpson v. 
McGlathery, 52 Miss. 723; Hall v. 
Harris, 40: N. C. 303. 

72, Davis v. Clark, 58 Kan. 100, 
48 P 563: Wheelwright v. Wheel- 


wright, 2 Mass. 447, 3 AmD 66; Hall 
vy. Harris. 40 N. C. 303; Butler’s Case, 
$ Coke 25a, 76 Reprint 684; Graham 
v. Graham, 1 Ves. Jr. 272, 30 Reprint 
339; 4 Comyns Dig. p 263 note. 

[a] Application of rule.—The es- 
crow of a feme sole deliverable upon 
the conditions which remain unper- 
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Any title 


By some it 


formed until after coverture, may be 
delivered upon the performance of 
such conditions, notwithstanding the 
intervening disability, and in such 
case the second delivery is given ef- 
fect ‘as ‘ofthe first. Jennings  v. 
Bragg, Cro. Eliz. 447, 70 Reprint 687. 

73. Prewitt v. Ashford, 90 Ala. 
294, 7 S 831; Andrews v. Farnham, 
29 Minn. 246, 13 NW 161; Tooley v. 
Dibble, 2 Hill (N. Y.) 641; Beekman 


V. Prost, 18 Johns,  CN.. Y.) 044, 9 
AmD 246. 
74 Prewitt v. Ashford, 90 Ala. 


294, 301, 7 S 831; Perry v. Perry, 170 
App. Div. 525, 155 NYS 954. 


75. Ill.—Price -v. Pittsburg, ete., 
Eye Onhoty lle Los 

Iowa:—Mohr vy. Joslin, 162 Iowa 
34, 142 NW 981. 

Mass.—Bodwell v- Webster, 13 
Pick. 411; Wheelwright v. Wheel- 
wright, 2 Mass. 447, 3 AmD 66. 

Minn.—Tharaldson y. Everts, 87 
Minn. 168, 91 NW -467; Lindley v. 
Groff, 37 Minn. 338, 34 NW 26. 

Miss.—Harkreader v. Clayton, 56 


Miss. 383, 31 AmR 369; Simpson v. 
McGlathery, 52 Miss. 723; Whitfield 
v. Harris, 48 Miss. 710. 
yg H.—Cook v. Brown, 34 N. H. 
Fone Y.—Stanton v. Miller, 58 N. Y. 
Oh.—Shirley v. Ayres, 14 Oh. 307, 
45 AmD 546. 
Okl.—McMurtrey  v. 41 
Ok. 264, 1387 P.721. 
Or.—May v. Emerson, 52 Or. 262, 
96 P 454, 1065, 16 AnnCas 1129. 
Utah.—Foxley v. Rich, 35 Utah 162, 
99 P 666. 


Wash.—Bronx Inv. Co. vy. National 
Bank of Commerce, 47 Wash. 566, 92 


Bridges, 


P 380: ; 
Wis.—Prutsman y. Baker, 30 Wis. 
644, 11 AmR 592. 
76. Iowa.—Hoyt v. McLagan, 87 


Iowa 746, 55 NW 18. 

Mich.—Taft v. Taft, 59 Mich. 185, 
26 NW 426, 60 AmR 291. 

Mont.—Tyler y. Tyler, 50 Mont. 65, 
144 P 1090. 

N. Y.—Beekman v. Frost, 18 Johns. 
544, 9° AmD 246 [rev 1 Johns. Ch. 


288]. 

Pa.—Landon yv. Brown, 160 Pa. 538, 
28 A 921. 

Ont.—Oliver v. Mowat, 34 U. C. 
Q. B., 472. 

{a] Dlustrations.—(1) Where there 
is no exception to the covenant 


of warranty of an escrow, although 
a building on the land belonged to 
a third person, the deed will not, 
when delivered, relate back to the 
time of its execution, when it ap- 
pears that prior to the delivery the 
grantee settled for the building with 
its owner, and the evidence shows 
that he did this because he_ had 
agreed with his grantor to take the 
lot subject to the right of the third 
person to remove it. Hoyt yv. Mc- 
Lagan, 87 Iowa 746, 55 NW 18. (2) 
A conveyance will not be regarded 
as relating back to the time of de- 
posit where it, will. haye the effect 
of defeating the dower interest of the 
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ers it is said to be for the general purpose of ef- 
fectuating the intention of the parties;77 and in 
case of deeds in consideration of love and affection, 
it has been said to be resorted to by some courts 
for the purpose of holding the transaction as in the 
nature of a testamentary disposition.7§ 
maintained that the fiction of relation back to the 
first delivery may be resorted to in courts of equity 
to ward off intervening claims or liens of the de- 
positor’s creditors ;*® but it seems to be the prevail- 
ing rule that, in the interval of time between the 
first and second delivery, title remains in the grant- 
_ or subject to the claims of his ereditors,8° and that 
this doctrine of relation cannot’ be applied for the 
purpose of defeating such intervening claims.81 
has also been held that the fiction of relation will 


It has been 


It 


grantor’s wife.. Tyler v. Tyler, 50 
Mont. 65, 144 P 1090. 
77. Bither v. Christensen, 1 Cal. 


A. 90, 81 P 670; Scott v. Stone, 72 

Kan. 545, 84 P 117; Davis v. Clark, 

58 Kan. 100, 48 P 563; Foster v. 

Mansfield, 3 Mete. (Mass.) 412, 37 

AmD 154; Van Tassel v. Burger, 119 

App. Div. 509; 511, 104 NYS 273: 
78. aeatae v. Clark, 58 Kan. 100, 

oO . 

79. Whitfield v. Harris, 48 Miss. 
710; Hall v. Harris, 40 N. C. 303. See 
Hooper v. Ramsbottom, 6 Taunt. 12, 1 
ECL 292, 128 Reprint 936 (where a 
grantor deposits his deed as an es- 
crow to take ‘effect upon the pay- 
ment of the residue of the purchase 
money by the grantee, and later ob- 
tains possession of the title deeds 
to the~property and pawns them 
with a third person, such act confers 
no right on such third person to re- 
tain the deeds after the tender of the 
residue of the purchase money by the 
grantee). 

{a] MIllustration.—The rights of a 
grantee of an escrow are superior 
to those accruing from a judgment 
rendered against the grantor after 
the deed has been deposited as an 
escrow and before it has been finally 
delivered, where the grantee has paid 
the purchase money and has been 
in possession of the land for some 
time prior to such payment. Whit- 
field v. Harris, 48 Miss. 710. 

80. Sce cases infra note 81. 

81. Colo.—Wolcott v. Johns, 7 
Colo. A. 360, 44 P 675. 

Kan.—Nolan v. Otney, 75 Kan. 311, 
89 P 690, 9 LRANS 317. 

N. Y.—Jackson vy. Rowland, 6 
Wend. 666, 22 AmD 557. 

Oh.—Rathmell v. Shirey, 60 Oh. St. 
187, 53 NE 1098. 

Or.—May v. Emerson, 52 Or. 262, 
96 P 454, 1065, 16 AnnCas 1129, 

Wis.—Prutsman y. Baker, 30 Wis. 
644, 649, 11 AmR 592. 

Ont.—Oliver v. Mowat, 34 U. C. Q. 
B. 472. 

“But subject only to this fiction of 
relation in cases like those above sup- 
posed and others of the kind, and 
which is only allowed to prevail in 
furtherance of justice and where no 
injury will arise to the rights of 
third persons, the instrument has no 
effect as a deed, and no title passes 
until the second delivery; and it has 
accordingly been held that if, in the 
mean time, the estate should be 
levied upon by a creditor of the 
grantor, he would hold by virtue of 
such levy, in preference to the gran- 
tee in the deed.” Prutsman v. Baker, 
supra. 

{a] Zllustrations——(1) Where a 
deed is deposited as an escrow and 
final delivery is subsequently made, 
but previous to such delivery a 
judgment is obtained against the 
grantor under which the land is sold, 
the purchaser under the judgment is 


entitled to the land. Jackson v. 
Rowland, 6 Wend. (N. Y.) 666, 22 
AmD 557. (2) Where a grantor 


deposits a deed as an escrow condi- 
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not be applied where it will cause a violation of a 
contract.8? It has, however, been resorted to for 
the purpose of supporting a sale of the land by the 
grantee after the deposit and before the final deliv- 
ery,** of cutting off dower of the grantor’s wife,’4 
and of giving grantee priority over an intervening 
purchaser the full knowledge of all the facts,*® but 
not over such a purchaser without such notice. 86 
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Abandonment of transaction. Where both parties - 


to a deed in escrow abandoned the transaction, 


subsequent delivery of the deed by one obtaining 


equitable title from the grantor was not a delivery 
in pursuance of escrow instructions, and passage of 
title did not relate back to the time of delivery in 
escrow.®* 


VI. ACTIONS 


[§. 37] A. Right of Action—1l. In General. 
Hither party may enforce the performance of the 


contract where he has fully performed his part of 


te 

[§ 38] 2. Of Depositor. Where the . depositor 
has an adequate remedy at law he cannot maintain 
an equitable action to recover the deposit.®? Al- 
though it is a well recognized rule that in an action 
to recover the purchase priée of land the grantor 
must tender a conveyance as a condition precedent 
to bringing suit,°° this is not necessary in the case 
of an escrow. where the payment of the purchase 
price is a condition precedent to the escrow taking 
effect as a deed. Where the grantee has defaulted 
in the performance of the condition the depositor is 
entitled to rescind the escrow contract and recover 
the instrument deposited by him,®? and if the de- 
positary refuses to return the instrument its sur- 
render may be:compelied in equity.°> -But where a 
deposit is made upon a condition to be performed 
at the option of the grantee, he is at liberty to 
abandon his contract, and the grantor cannot main- 


tain an action against him for nonperformance.®* 
Grantor may bring an action for damages for breach 
of the escrow agreement,®® as for an unauthorized 
or wrongful delivery by the depositary.°® 
Cancellation.°’ If an escrow is fraudulently ob- 
tained from the depositary a court of equity may 
cancel it in the hands of the grantee °® or his as- 
signee for value,?® who if in possession will be com- 


pelled to restore possession + and to account for the © 


rents and profits.2~ The same rule applies where a 
deed deposited as an escrow is delivered by mistake 
of the parties.? But the depositor is not entitled 
to have a deed in the hands of the grantee can- 
celed on the ground of fraud, where it appears that 
the depositary merely carried out instructions of 
the depositor in making the delivery of the escrow.* 

Injunction.» Where the grantee has wrongfully 
obtained possession of the instrument, the grantor 
may enjoin the registration of it,° or the sale of the 
land under a judgment against the grantee.’ Like- 
wise a mortgagee may be enjoined from enforeing a 
judgment on a bond, the assignment of whi¢gh has 


tioned that the grantee shall receive ) executed by a husband and wife and) Diy. 529, 70 NYS 694 [rev 65. App- 
it on the grantor’s death, the con-'| deposited as an-escrow, and prior to! Div. 465, 72 NYS 827, 172 N. Y. 447, 
sideration~ being nominal, the deed|the payment of purchase money and|]65 NE 2731. 


was not good against subsequent | acceptance of the 


instrument gran- 


[a] Failure to comply within rea- 


ereditors of the grantor without no-|tor’s wife dies and he remarries, it | sonable time.—Mavros v. Irving Nat. 
tice. Rathmell v. Shirey, 60 Oh. St.| relates back. to the time of its de-| Bank, 176 NYS 128 (prima facie case 


187, 53 NE 1098. 


To same _ effect | posit as an escrow, so as to cut out/}made out by showing delay of two 
Brown v. Austen, 35 Barb. (N. Y.) {the dower claim of the second wife. | years). 


See also supra § 27. 


341. Vorheis v. Kitch, 8 Phila. (Pa.) 554. 93. Beach v. Bellwood, 104 Va. 


[b] Possession of the property 85. 


pre f Hargett v. Hargett, 201 Ala.|170, 51 SH 184. 
by the grantees with permission of |511, 78 S 865; McDonald v. Huff, 77 


94. Helm vy. Kleinschmidt, 12 
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the grantor does not defeat the right 
of an attaching creditor levying be- 
tween the deposit and the final de- 
livery. Walcott v. Johns, 7 Colo. A. 
360, 44 P 675. 

82. Calhoun County v. American 
Emigrant Co., 93 U. S. 124, 23 L. ed. 
826. 

{a] Application of rule. — A 
county, which contracted to_ sell 
lands which it owned and stipulated 
that -it ‘would not assess. taxes 
against them until they should be 
conveyed, executed a conveyance and 
deposited it with the clerk of the 
board of county supervisors as an 
escrow, not to be delivered until the 
performance by the grantee of a 
certain condition, and the conveyance 
was surreptitiously. placed on record 
without performance of the condition. 
Subsequently upon performance of 
the condition a suit by the county to 
set the record and contract aside was 
dismissed by consent and a decree 
entered barring the county from set- 
ting up any right or title to the lands 
in controversy. It was held that an 
assessment for taxes before such de- 
cree was void, since the county still 
had title and the doctrine of relation 
would not be applied in direct viola- 
tion of the agreement. Calhoun Coun- 
ty v’ American Emigrant Co., 93 
U..S. 124, 23 L. ed. 826. 

83. Beekman v. Frost, 18 Johns. 
(N. Y.) 544, 9 AmD 246 [rev 1 Johns. 
Ch. 288]. 

84. Smiley v. Smiley, 114 Ind. 
258, 16 NE 585; Stephens v. Rinehart, 
72 Pa. 434; Vorheis v. Kitch, 8 Phila. 
(Pa.) 554. 

Stag Dlustration.— Where a deed is 


Cal. 279, 19 P 499, 18 P 243; Conneau 
v:. Geis, 73 Cal. 176, 14 P 580, 2 AmSR 
785; Cannon v. Handley, 72 Cal. 133, 
13 P 315; Whitmer v. Schenck, 11 
Ida. 702, 88 P 775; Leiter v. Pike, 127 
Ill: 287, 20 NE 28. 

86. Jackson v. Rowland, 6 Wend. 
(N. 'Y.) 666, 22 AmD 557; Waldock v. 
Brieeo Lumber .\Co:,, “(Okl) 176, > P 

Intermediate rights see supra § 34. 

87.. Whitney v. Sherman, (Cal.) 
Arba Suk etal 

88. Farley v. Palmer, 20 Oh. St. 
223. See Suddeth v. Knight, (Ala.) 
14 S 475 (where a deed is deposited 
as an escrow to be held until the 
payment of purchase money, the in- 
cidents of a mortgage attach and the 
grantor may proceed in equity to 
have a lien declared on the land, and 
a decree for its sale to pay the pur- 
chase money). 

[a] Tilustration —Where there has 
been an irrevocable deposit of a 
deed as an escrow; the grantor may 
enforce specific performance of the 
contract on the part of the grantee 
to ‘compel him to pay purchase 
money agreed upon. Farley v. Pal- 
mer; i207 Oh ySt.22o% 

Specific performance generally see 
Specific Performance [36 Cyc 528]. 


89. State Bank v. Parker, 69 Fla. 


258, 67 .S 915. 

90. See Vendor and Purchaser [39 
Cyc 1537, 1898, 1906]. 
Boo Olmstead v. Smith, 87 Mo. 

92. Eichlor v. Holroyd, 15 Ill. A. 
657; Lovell v. Jacobs, 150 N. Y. 84, 
44 NE 792 [aff 77 Hun 607, 28 NYS 
1135]; Dady v. O’Rourke, 61 App. 


Mont. 586, 31'P 542. 

95. See supra § 24; 
infra note 96. 

96. St. Tammany Bank, etc., Co. 
v. Winfield, 254 Fed. 785, 166 CCA 
231; Jones vv. Title Guarantee, etc., 
Co., .(Cal.) 173 P 586; Center Bank 
v. Cain, (Colo.) 170 P 961 
; ery, of depositary see supra 


97. Cancellation generally see 
Cancellation of Instruments.9 C. J. 
D154 ; 

98. Hanley v. Sweeny, 109 Fed. 
712, 48 CCA 612; Clement v. Bveans 
15, Tlie *92. 

99. Lewis v. Prather, 21 sw 538, 
14 KyL 749. 

[a] MTlustration.—Where a grant- 
or surreptitiously obtains possession 
of a deed that has been deposited as 
an escrow until the title is ex- 
amined and the consideration is paid 
and thereafter conveys the land to a 
third person who has knowledge of 
the facts, a decree setting aside the 
latter deed and establishing the for- 
mer is proper. Lewis v. Prather. 21 
SW 538, 14 KyL-749. 

1. Hogueland v. Arts, 113 Iowa 
634, 85 NW 818. 

2. Clement v. Evans, 15 Ill, 92. 

3. Zoerb v. Paetz, 137 Wis. 59, 
117 NW 793. 

4 Riggins v. Sweatt, 155 Cal. 559, 
114 P 824; 
Colo. 277, 17 P 905. 


and cases 


5. Injunction generally see In- 


junctions [22 Cyc 724]. 
6. Matteson v. Smith, 61 Nebr. 
761, 86 NW 472. 


Atkinson -y. Tabor, 11 


| 
‘ 


7. Patrick v. McCormick, 10 Nebr. 


1, 4 NW 312. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 38-41] 


been deposited as an escrow and wrongfully deliv- 
ered to the assignee.® 

Removal of cloud.® Equity will remove a cloud 
on the grantor’s title caused by an escrow being put 
on record through accident or mistake,!° or by 
fraud.1+ 

[§ 39] 3. Of Grantee or Obligee. Upon per- 
formance of the condition the grantee or obligee is 
entitled to delivery,” which will be enforced by a 
decree of court.1* Thus, a bill in equity will lie to 
compel the delivery of a deed held as an escrow 
where the grantee has done all in his power to fulfill 
the condition and has been prevented from doing 
so by the sole act of the grantor,!* or, upon demand 
and refusal, he may maintain an action of detinue 
to recover the instrument.*. But a breach of the 
escrow agreement by the grantee may, preclude him 
from bringing an action to enforce the terms of the 


‘agreement ;'® thus where the grantee is in default, 


he cannot enforce a delivery of the deed to him by 
the depositary.17. Where a condition which was in 
favor of the grantee was not performed, he may 
waive it and enforce delivery.1® If the depositary 
refuses to deliver, the remedy is not against the 
other party to compel specific performance of the 
escrow contract, but against the depositary to ob- 
tain possession of the instrument.!® The rule that 
a court of equity enforces only certain and defined 
agreements *° has been applied as well here as else- 
where,” and an action for specific performance of 


the contract will not be maintained if there is a want : 


of certainty im respect to the persons to whom the 
conveyance is to be made.?* If the depositary re- 
fuses to make the delivery due to the deliveree on 
the ground that. the depositor claims the escrow, 
the depositary may be held hable for conversion.?° 


8. Booth vy. Williams, 2 WklyNC 
(Pa.) 504. 
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[§ 40] B. Parties. In an action against a de- 
positary for refusal to deliver a deed to the grantee 
upon the performance of the conditions prescribed 
in the escrow agreement, the grantor need not be 
jomed as a party defendant.2* Where payment on 
a check deposited as an escrow is wrongfully stopped 
by the depositor the payee may sue alone and need 
not join the depositary as a party plaintiff.2® 

[§ 41] ©. Pleading—1. Complaint, Declara- 
tion, or Petition. The general rules as to pleading 
apply in actions regarding escrows.2® Thus, a ecom- 
plaint which alleges an agreement and escrow and 
defendant’s acts in wrongfully obtaining possession 
of instruments heid in escrow, and which prays that 
it be declared that the instruments and property are 
held by defendant in trust for plaintiff, as shown in 
the escrow agreement, is good as against a general 
demurrer.*7_ A complaint alleging that plaintiff exe- 
cuted an assignment transferring to assignees all in- 
terest of plaintiff in the estate of his father, that he 
retained dominion over it, that assignment was not 
to have a legal inception until he should direct a de- 
livery, that defendant undertook to act as a deposi- 
tary and accepted same subject to restrictions and 
conditions imposed by plaintiff and in violation of 
terms and without notice to or knowledge of plain- 
tiff filed same, together with his final account as ex- 
ecutor, and in his final account claimed that a por- 
tion of payments made by him to assignees were 
made subject to assignment, stated a cause of action 
for breach of contract.?® 

Action for damages. A petition setting up that 
plaintiff delivered mules to a third person under a 
contract requiring such person to pay sixty dollars 
per head, and to give a chattel mortgage, which 
averred that defendant bank to which the bill of 


9. Removal of cloud generally see 
Quieting Title [32 Cyc 1296, 1346]. 

10. Stanley v. Valentine, 79 [ll. 
544; HEichlor vy. Holroyd, 15 Ill. A. 
657. 

11. Ariz.—Smith v. Mosbarger, 18 
Ariz 19>, 56) A719). 

Ill.—Skinner v. Baker, 79 Ill. 496. 

Ind.—Henry v. Carson, 96 Ind. 412. 

Okl.—Hallam.. v.. Claggett, 167 P 
215; Hallam v. Claggett, 166 P 880; 
Hallam v. Claggett, 166 P 879; Hal- 
lam y- Bailey,, 166 P 874. 

Tenn.—Parrott v. Parrott, 1 Heisk. 
681. 

[a] Dllustration. — Where the 
grantee of a deed deposited as an 
escrow, fails to perform the condi- 
tions but fraudulently gives a lease 
of the land to a third person, which 
is recorded, such lease is a cloud on 
the grantor’s title and will be re- 
moved by a court of equity. Skinner 


v. Baker, 79 Ill. 496. 
12. U. S—Clarke v. Eureka Coun- 
ty Bank, 123 Fed. 922 [aff 130 


Fed. 325, 64 CCA 571 (certiorari den 
195 U. S. 631, 25 SCt 788, 49 °L. ed. 
353)]. 

Ida.—Wallace First Nat. Bank v. 


Callahan Min. Co., 28 Ida. 627, 630, 


.155 P 678. 


Minn.—Knopf v. Hansen, 37 Minn. 
215, 33 NW. 781. 

N. Y.—Mechanics’ Nat. Bank v. 
Jones, 76 App. Div. 534, 78 NYS 800 
[aff 175 N. Y. 518 mem, 67 NE 1085 
mem]. % 

Tex.—Hanby v. Hereford First 
Nat. Bank, (Civ. A.) 163 SW 415. 

Wis.—Schmidt v. Deegan, 69 Wis. 
300, 34 NW 83. 

Necessity and sufficiency of per- 
formance see supra § 25. 

13. Ark.—Tombler v. Sumpter, 97 
Ark. 480, 134 SW_ 967. 

Ida.—Wallace First Nat. Bank v. 


‘Callahan Min. Co., 28 Ida. 627, 630, 


155 P 673. not in the depositary. Gunby v. Hay- 
Minn.—Tharaldson v. Everts, 87]|den, 181 Mo. A. 449, 168 SW 899. 
Minn. 168, 171, 91 NW 467. 15. Carter v. Turner, 5~- Sneed 
N. J.—Fred v. Fred, (Ch.) 50 A! (Tenn.) 178. : 
CHGS Detinue to recover instrument see 

N. Y.—Mechanics’ Nat. Bank _ v. | Detinue § 7. 


Jones, 76 App. Div. 534, 78 NYS 800 
[aff 175 N. Y..518 mem, 67 NE 1085 
mem]. 

ae pee aee v. Turner, 5 Sneed 

“To compel the delivery of deeds 
and other instruments in favor of 
persons who are legally entitled to 
them, is an old head of equity juris- 
diction. °. And a case where a 
deed has been delivered in escrow 
upon a condition which has been ful- 
filled, would seem to be one which 
especially justifies and calis for the 
exercise of this jurisdiction, since 
the withholding of the deed inter- 
feres with, and probably prevents, the 
vesting of the legal title.’ Stanton 
vy. Miller, 65 Barb. (N. Y.) 58, 72 
[rev on other grounds 58 N. Y. 192]. 

14. Kan.—Scott v. Stone, 72 Kan. 
545,, 84 P 117. 

Mo.—Gunby v. Hayden, 181 Mo. A. 
449, 168 SW 899. 

N. J.—Fred v. Fred, (Ch.) 50 A 
776. 

Pa.—Baum’s App., 113 Pa. 58, 4 A 
461. 

Vt.—Wilkins v. Somerville, 80 Vt. 
48, 66 A 893, 130 AmSR 906, 11 LRA 
NS 1183. 

[a] Application of Yrule.—Where 
a deed is deposited as an escrow to 
be held until the payment of the 
purchase money, and upon tender of 
performance by the grantee the de- 
positary refuses to deliver the deed 
because of the fact that he has been 
notified by the grantor not to do so, 
equity will compel delivery of the 
deed to the grantee. Baum’s App., 
113 Pa. 58, 4 A 461. . 

[b] "The right of action in such 
case is in the grantee or obligee and 


16. White v. Hanford Bank, 148 
Cal. 552, 83 P 698; De Garmo v. Kay, 
(Uitah) eh P29), 

[a] Reason for rule.— To do 
otherwise would be in contravention 
of the provision for moral right and 
fair dealing. De Garmo v. Kay, 
(Utah) 6172 “P) 129: 


17. -White v. Hanford Bank, 148 
Cal, 552, 83 P 698. = 
18. Alexander v. Bernard, 136 


Mich. 642, 99 NW 858; Tharaldson v. 
Everts, 87 Minn. 168, 91 NW 467. 
19. Wolcott v. Johns, 7 Colo. A. 
360, 44 P 675; Wallace First Nat. 
Bank vy. Callahan Min. Co., 28 Ida. 
627,155 P 673; Bronx Inv. Co. v. Na- 
tional Bank of Commerce, 47 Wash. 


566, 92 P'°380- 

20. See Specific Performance [36 
Cye 552). 

21. See cases infra note 22. 

22. Stanton v. Miller, 58 N. Y. 192; 


Mechanics’ Nat. Bank vy. Jones, 76 
App. Div. 534, 78 NYS 800 [aff 175 
N. Y. 518 mem, 67 NE 1085 mem]. 

23. Clarke v. Eureka County Bank, 
123 Fed. 922 [aff 130 Fed. 325, 64 
CCA 571 (certiorari den 195 U. S. 
631, 25 SCt 788, 49 L. ed. 353)];. Vin- 
Sonov. Pugh, i712, INU C. 7843, 90 ss 
122; Hanby v. Hereford First Nat. 
Bank, (Tex. Civ. A.) 163 SW 415. 

24. Bronx Inv. Co. v. National 
Bank of Commerce, 47 Wash. 566, 92 
P 380. 

25. Gunby v. Hayden, 181 Mo. A. 
449, 168 SW 899. 

26. See Equity § 374; Pleading [31 
Cyc 1]. 

27. Doran vy. Bunker Hill Oil Min. 
Cos e238 \CaligaA. 6445 139" P2993. 

2s. Hull v. Hull, 225 N. Y. 342, 
122 NE 252. 
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‘sale had been delivered wrongfully delivered it to 
the third person, ete., enabling him to dispose of the 
mules without paying plaintiff, was held to state a 
eause of action.2? Where a complaint alleges and 
demurrer admits that defendant received a part of 
purchase money, refused to deliver a deed held by 
him in escrow, and, with intent to hinder, delay, and 
defeat plaintiff, burned the deed, draft, and state- 
ment to prevent their being used at trial, an over- 
ruling of the demurrer is proper.®° 

. Action to recover deposit. Where plaintiff sells 
certain land to defendant which is clouded by lens, 
agreeing to deposit a certain sum of money to ob- 
tain certain releases, and, if not obtained within 
a specified time, defendant is authorized to sue to 
remove the clouds, a petition alleging that plaintiff 
has obtained two of the releases and defendant has 
refused to sue shows sufficient facts to entitle plain- 
tiff to recover the balance on the deposit.*+ In an 
action to recover specific property held by the de- 
positary, plaintiff is not required to allege its value 
in his complaint.*? 

A bill to quiet title and to secure a judicial con- 
struction of a deed, alleging that the deed was de- 
posited with a certain person, who was directed not 
to deliver the same until after the grantor’s death, 
and then to deliver it to the grantee, and that the 
parties both planned that if the grantor survived 
the property should belong absolutely to the former 
sufficiently alleges that the deed was deposited with 
the direction that it was to be delivered to the 
grantee only in case he survived the grantor, and 
at her death.** 

[§ 42] 2. Plea or Answer. At common law the 
general plea of non est factum is the proper one to 
admit the defense to an action on the instrument by 
the grantee, etc., that the instrument is still an es- 
crow with the condition precedent unperformed.** 
The defense is admissible under a special non ést 
factum, but this carries with it the disadvantage of 
the burden of proof, whereas the burden is on the 
other party under the general plea.*® Where a 
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bond is in possession of the obligee, a special non 


est factum which does not allege to whom it was — 


delivered is defective.2° Nonassumpsit is a proper 
plea under which eviderce that an instrument was 
intended as an escrow may be admitted.°7 When the 
deposit as of an escrow is pleaded by an equitable 
plea, an allegation showing the conditional deposit 
as of an escrow is absolutely necessary ;** and the 
pleadings must properly connect plaintiffs with the 
conditions alleged.*® An estoppel in pais relied 
upon by a subvendee of a grantee to whom an un- 
authorized delivery of a deed was made must be 
pleaded by defendant.4? An answer which alleges 
that defendant purchased the land in question from 
the grantee ‘‘and paid him therefor the full value 
thereof, without any notice or knowledge that plain- 
tiff claimed any right thereto, or interest therein,’’ 
is sufficient even though it fails to state the amount 
paid for the land, where no objection is taken in the 
court below.*+ 

Want of verification. Where, in an action of 
debt on a bond, defendant pleads special non est 
factum and fails to verify it by affidavit as required 
by statute, but plaintiff makes no objection for want 
of such affidavit, and the plea is received by the 
court and verdict is rendered for defendant, the 
want of verification is not a good objection to the 
judgment in an appellate court.*? 

[§ 43] D. Evidence—l. Burden of Proof; Pre- 
sumptions. The burden of proof is usually on him 
who alleges the instrument to be an escrow.*? Ney- 
ertheless the other party may have the affirmative 
of the issue as a result of the condition of the plead- 
ings.*4 If the party who is relying upon the con- 
ditional deposit of the instrument as an escrow 
proves the deposit, it is then the duty of the other 
party to go forward and prove the performance of 
the condition or the happening of the event upon 
which the instrument was to take effect.4° Where 
there is a question of bona fide purchasers who claim 
to have bought land without knowledge of an escrow 
contract, the burden of proving all the facts neces-, 


29. St. Tammany Bank, etc., Co. v. 


Winfield, 254 Fed. 785, 166 CCA 
231. 
30. Vinson v. Pugh, 172 N. C. 843, 
90 SE 122. ; 
31. Harper v. Martin, (Tex. Civ. 


A.) 157 SW 1180. 

32. Harrison v. Woodward, 11 Cal. 
rAY 15,2103). Psa. 

83. Skinner v. Kelley, 138 Mich. 
134, 101 NW _ 205. 

384. Md.—Union Bank y. Ridgely, 
1 Harr. & G. 324. 

Mass.—Daggett v. Daggett, 143 
Mass. 516, 10 NE 311; Wheelwright v. 
Wheelwright, 2 Mass. 447, 3 AmD 
66. 

Miss.—Harkreader v. Clayton, 56 
Miss. 383, 31 AmR 369. 


Eng.—Stoytes vy. Pearson, 4 Esp. 
255. 
Ont.—Huron County Corp. v. 


Armstrong, 27 U, C. Q. B. 533. 

But see Hall v. Smith, 14 Bush 
(Ky.) 604, 615 (holding that “under 
the general plea of non est factum 
the question as to the conditional 
signing and delivery of the writing 
cannot be considered”). 

35. Union Bank y. Ridgely, 1 
Harr. & G. (Md.) 324; Carter v. Tur- 
ner, 5 Sneed (Tenn.) 178; Hicks v. 
Goode, 12 Leigh (39 Va.) 479, 37 
AmD 677. Compare Bushell vy. Pas- 
more, 6 Mod. 217, 87 Reprint 970 
(where Holt, C. J., said that in all 
his time he never knew such a plea 
as this; for-all these special non est 
factums in case of escrow and ra- 
sure, etc., are impertinent, for thereby 


defendant brings all the proof upon 
himself; whereas if he had pleaded 
non est factum generally, he would 
have turned the proof of whatever 
is necessary to to make it his deed 
upon plaintiff). 

36. Firemen’s Ins. Co. vy. McMil- 
lan, 29 Ala. 147. 

37. Couch y. Meeker, 2 Conn. 302, 
7 AmD 274. 

38. Skinner v. Kelley, 138 Mich. 
134, 101 NW 205; Graves v. Tucker, 
18 Miss. 9; Cumberlege v. Lawson, 
VCS ING Se Oo womans nels uz. 
5 Wkly. Rep. 237, 87 ECL 709. 

[a] Tllustration.—A bill to quiet 
title and secure a judicial termina- 
tion of the effect of a deed, alleging 
that the deed was deposited with a 
certain person, who was directed not 
to deliver the same until after the 
grantor’s death and. then to deliver 
only to the grantee, and that the 
parties agreed that if the grantor sur- 
vived the property should afterward 
belong to kim, sufficiently alleges 
that the deed was deposited with the 
direction that it was to be delivered 
to the grantee only in case he sur- 
vived the grantor, and at the latter’s 


death. Skinner v. Kelley, 138 Mich. 
134, 101 NW 205. 
39. Huron County v. Armstrong, 


PU Olen OA SB irs 24 Tipe 
40. Weghorst v. Clark, (Colo.) 180 
P. 742. 
41, 
382. 
42. Hicks v. Goode, 12 Leigh (39 
Va.) 479, 37 AmD 677. 


Haven v. Kramer, 41 Iowa 


For later cases, developments anc changes in the law see cumulative Annotations, same title, page and note number. 7 


43. Jones vy. Jones, 101 Me. 447. 
64 A 815, 115 AmSR 328; Chouteau v. 
Suydam, 21 N. Y. 179; Evans v. 
Gibbs, 6 Humphr. (Tenn.) 405. 

“It is incumbent on him who al- 
leges it to be an escrow merely, and 
not his deed, to prove affirmatively, 
not that the principal promised some- 
thing further should be done, by way 
of inducement to his execution of 
the instrument, but that performance 
of such further act was the condition 
upon which he was to become bound, 
or the instrument to be delivered as 
his act and deed.” Evans v. Gibbs, 
6 Humphr. (Tenn.) 405, 407. 

44. Smith v. Moore, (Tex. Civ. A.) 
155 SW 1017; Light v. Woodstock, 
GIG. TE, OCC. | COn Lo (Onto Ge remadias 

[a] Mlustration—Where in an 
action for work and labor defendant 
pleads a release by agreement under 
seal, and plaintiff replies that the 
agreement is not his deed because of 
the fact that it was deposited with a 
third person aS an escrow, on condi- 
tion that it should be void in case 
defendant defaulted to make a cer- 
tain payment within a certain time 
and that defendant did not pay, de- 
fendant must prove the execution of 
the agreement, and it is necessary 
for plaintiff to show conditional de- 
livery of the agreement as part of 
his case. Light v. Woodstock, etc., 
Re ete. Co.) 138 Ui. ACx-On Brot 

45. Kavanaugh v. Kavanaugh, 260 
Tll. 179, 1083 NE 65; Union Bank v. 
Ridgely, 1 Harr. & G. (Md.). 324; 
Black v. Shreve, 13 N. J. Eq. 455, 459. 
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sary to constitute a bona fide purchase rests upon 
those who make that claim.*® A purchaser contend- 
ing that a deed should relate back to the time it 
was placed in escrow has the burden of proving, 
as against intervening rights, that he is otherwise 
unable to protect himself from loss.47 The burden 
of proving an estoppel in pais relied upon is upon 
him who. asserts it.48 Where an instrument de- 
posited as an escrow is found in the possession of 
the party for whom it was intended, it is presumed 
to have been properly delivered ;*°*° but such evi- 
dence may be rebutted by direct proof.5! The pre- 
sumption that a deed was delivered on the date it 
bears °? must fail when the evidence discloses that 
it was placed in escrow and acknowledged some days 
later.®? 

[§ 44] 2. Admissibility. Questions of admissi- 
bility of evidence in actions regarding escrows are 
governed by -the general rules of evidence.®* -An 
escrow is not admissible in evidence if the condi- 
tions of the agreement bave not been performed.*® 

[§ 45] 3. Sufficiency. The evidence may be 
sufficient to show a deposit in escrow,°’ although 
the name of the intended grantee or transferee is 
not specifically named in the papers or documents 
deposited with the depositary.®* In order to estab- 
lish an irrevocable delivery the evidence must show 
that the owner intended in the delivery to divest 
himself of his right to withdraw, revoke, or control 
the instrument as completely as though he were 
delivering it to the person named as grantee, and 


_ that by words or act he expressly or impliedly ac- 


knowledged his intention.5® A declaration by one 
of the obligors in the presence of some of the oth- 
ers at the time of execution that ‘‘others are to 
sign’’ is sufficient to allow the jury to infer that an 
escrow was intended by the obligors present.°° But 
the mere circumstance that the name of a person 
who did not execute an instrument is inserted in the 
body of it as one of the obligors and a seal left for 
his name is not sufficient evidence of itself to show 
that those who did sign, seal, and transfer its pos- 
session, transferred it as an escrow, on condition 


But see Swain v. McMillan, 30 Mont. 


433, 76 P 943 (holding that in an ac-| facie evidence 
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that such possession 
of delivery where 
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that that person should also execute it.6t A deliv- 
ery of an escrow to the grantee by instructions of 
the grantor before the performance of the condi- 
tions of the deposit, is sufficiently sustained by evi- 
dence of the depositary that the grantor gave him 
such instructions, and by evidence of a third party 
that the grantor in a conversation with him recog- 
nized the transaction as valid and binding.®? Dee- 
larations of liability on the instrument and laches, 
together with contradictory direct evidence as to its 
ratification of the delivery of the instrument, with- 
out performance of the condition, is sufficient to 
sustain a verdict of ratification.*® Contradictory 
evidence as to the deposit of instruments as escrows 
and evidence that defendant understood the nature 
of the instruments when he executed them and made 
no objection to their delivery by the depositary, is 
sufficient to warrant the conclusion that the condi- 
tion had been performed before the instruments were 
delivered." A judgment in a former action where- 
in the question of performance of the condition of 
the deposit is litigated makes that question res 
judicata.°> Evidence that the conditions had been 
performed and that the depositary had given the in- 
strument to the grantor on his declaring that he 
took it for the purpose of delivering it to the gran- 
tee is sufficient to warrant a finding that there was 
a delivery valid to vest title in grantee.°* This is 
likewise true of evidence showing that the author- 
ized agent approved of the delivery of the instru- 
ment by the depositary,®? and of evidence to the 
effect that the grantor agreed to, and accepted, a 
modified performance of the condition and that a 
delivery of the escrow was thereupon made.*8 The 
exercise of acts of ownership by the grantee in pos- 
session of the land for a long period of time with 
the acquiescence of the grantor in such acts, to- 
gether with the fact that the grantor had reserved 
the land out of a tract subsequently conveyed, is 
sufficient to show that the instrument was absolute- 
ly delivered.®® Such a delivery is also sufficiently 
proved by evidence showing that the deeds were de- 
posited as escrows with a bank, with instructions to 


(Cal.) 177 P 444. (2) Evidence was 
held to show that a note given in 


is not prima 


tion by a grantor to set aside his 
deed deposited as an escrow, on the 
ground that it was delivered by the 
depositary to the grantee before the 
performance of stipulated condition, 
the burden of proof is on plaintiff to 
prove his material allegations). 

“Although the custody and posses- 
sion of a complete instrument under 
seal by the grantee, coventee, or ob- 
ligee is sufficient evidence of delivery, 
if not overcome by proof that the 
grantee came improperly into posses- 
sion of it in ordinary cases, yet 
where the proof is clear that the final 
transfer to the party was not to be 
made unless certain terms or condi- 
tions were: complied with, the law 
puts the party claiming its benefit to 
the proof of compliance. The power 
to transfer is subject to the per- 
formance of a condition precedent, 
which must be proved, and is not to 
be inferred from the unexplained pos- 
session.” Black v. Shreve, supra. 

46. Balfour v. Hopkins, 93 Fed. 
564, 35 CCA 445. 

47. Baker v. Snavely, 84 Kan. 179, 
114 P 370. 

48. Weghorst v. Clark,  (Colo.) 
180 P 742. See generally Hstoppel 
§ 267. 

49-50. Clements v. Hood, 57 Ala. 
459; Firemen’s Ins. Co. v. McMillan, 
29 Ala. 147; Hare v. Horton, 5 B. & 


Ad, 715, 27-ECL 302, 110 Reprint 954, 


But compare Cogswell 


14 ERC 699. 
13 N. S. 513 (holding 


v. O’Connor, 


there is evidence by the depositary 
that the delivery was unauthorized). 
51. Confederation Life Assoc. y. 
O’Donnell, 10 Can. S. C. 92. 
52. See Evidence § 46. 


53. Rolfe vy. Dixon, 88 Or. 338, 
al7Gle se alerts 

54. See Evidence § 89 et seq. 

55. Heney v. Pesoli, 109 Cal. 53, 


Foi th 819; Stiles v. Brown, 16 Vt. 

{a] Tustration.—Where, in an 
action to quiet title, the legal title 
remains in plaintiff but he has agreed 
to execute a deed and deposit as an 
escrow, such agreement is inadmis- 
sible in evidence where it is not 
shown that final payment has been 
made. Heney v. Pesoli, 109 Cal. 53, 
41 P 819. 

Admissibility of acts and declara- 
tions of grantor see Hvidence §§ 1540, 
1546. 

Admission of parol evidence to 
prove condition of deposit see Evi- 
dence § 1546. 

56. See Evidence §§ 1730-1806. 

57. Bailey v. Security Trust Co., 
(Cal.) 177 P 444, 449; Hill v. Trapp, 
206 Ill. A. 272. 

[a] Evidence sufficient. — (1) 
Documents, including option, assign- 
ment, agreement for commission, and 
order on escrow holder to pay com- 
mission, together with letter of in- 
structions were held to constitute an 
escrow, within Civ. Code §§ 1053, 
1057. Bailey v. Security Trust Co., 


settlement of a real estate exchange 
transaction was to be held in escrow 
until a gas lease had been released 
Or surrendered. Hill v. Trapp, 206 
DAS 272. 

58. Bailey v. Security Trust Co., 
(Cal.) 177 P 444. 

59. Roach vy. A. D. Malone Mer- 
cantile Co., 1385 Ark. 69, 204 SW 971; 
Saltzsieder v. Saltzsieder, 219 N. Y. 
523, 114 NE 856 [rev 167 App. Div. 
801, 153 NYS 78]. 

60. Pawling v. U. S., 
(U. S.) 219, 2 L. ed. 601. 

Another person to be obligated on 
instrument see supra § 30. 

61. Towns v. Kellett, 11 Ga. 286; 
Blume v. Bowman, 24 N. C. 338. 

62. Eggleston v. Pollock, 38 Nebr. 
188, 56 NW 805. 

63. Henderson v. 
Wi"Cy Oy Bab 44. 

64. Mudd yv. Green, 12 SW 139, 11 

Pac. 


KyL 359. 

65. Missouri Be COcm Van Le 
kison, 17 Mo. A. 484. 

66. Regan v. Howe, 121 Mass. 424, 
426. 

67. Huntington Park Impr. Co. v. 
Park Land Co., 165 Cal. 429, 1382 FP 
760. 

132 Minn. 


68. Malley v. 
69. Young v. Hubbs, 15 U. C. Q. 
y . 


4 Cranch 


Vermilyea, 27 


Quinn, 
254, 156 NW 263. 


B. 250 
{a] MTlustration.—Where the di- 
rect evidence is conflicting as_ to 


whether the instrument was deliv- 
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deliver them in case it elected to become liable for 
the purchase price, and that it snbsequently assumed’ 
such liability and made a delivery.”° 

[§ 46] E. Questions of Law and Fact.”! Whether 
an instrument has been deposited as an escrow or 
delivered as a deed or other fully executed instru- 
ment is a question for the jury.7* The questions 
whether the depositary was or was not the agent of 


ESCROWS—ESPECIAL 


[§§ 45-46 


the grantee 7? and whether a wrongful delivery by 
him to the grantee or obligee has been ratified by 
the grantor or obligor “* are questions for the jury. 
Whether the questions of fact are to be determined 
by the jury depends upon the nature of the action 
in which such questions are to be determined.*®> In 
a suit in equity questions of fact may be determined 
by the court.7® 


* ESCRUTADOR. In Spanish law, a teller and 
judge at an election.+ 
ESCRUTINIO. In Spanish law, scrutiny; veri- 


fication.? 
ESCUAGE. Service of the shield.* 


ESCUDERO. In old Spanish law, a shield or 
armor bearer.* 
ESCULTOR. In Spanish law, sculptor,> whose 


works are protected in the same way as literary 
productions.°® 

ESCUTCHEON. An insignia, suggested by val- 
orous achievement or other cause which is adopted 
by an influential family’ and usually engraved on 
its seal.® 

ESPANOL. In Spanish law, a Spaniard® who 
may be born in Spanish territory, or, if the child 


of a Spanish father or mother, outside of it,1° or 
who has acquired a residence therein, or obtained 
a certificate of naturalization.1t The status of a 
Spaniard may be lost * by naturalization in a for- 
eign country !* or by accepting, without royal l- 
cense, employment by another government;‘* or, 
in the case of a female, by marrying an alien.*® 
Continued residence abroad may effect a loss of 
Spanish nationality, unless the subject registers 
his contrary wish with his consular or diplomatic 
officer.1® 

ESPECIAL. Special.*7 

Phrases: As an adjective, ‘‘especial care,’’ 1® 
‘fespecial privilege.’’ 19 

As an adverb, ‘‘especially benefited,’’ 2° ‘‘espe- 
cially true.’’ 74 


ered as the deed of the grantor or 
deposited as an escrow, the fact that 
grantee had occupied the land for 
more than twenty years without 
paying rent and had exercised the 
political right in connection with the 
ownership of the land of voting on 
the property three times at county 
elections and once when the grantor, 
his father, was the returning Officer, 
and one year he had qualified on the 
property as a municipal councilor, 
swearing that he owned the property; 
and the fact that thirteen years after 
the execution of the instrument the 
grantor deeded a tract of land to 
another son, expressly reserving 
from the operation of the deed the 
land covered by the description of 
instrument claimed to be an escrow, 
is sufficient to show that the instru- 
ment was delivered absolutely as 
the deed of the grantor. Young v. 
Hubbs, 15 U. C. Q. B. 250. 

70. Brinker v. Malloy, 538 Colo. 
186,.125, P 507. 

71. Construction of escrow agree- 
ment for court see supra § 10. 

Intention of parties question for 
jury see supra § 14. 

72. Cal.—In re Cornelius, 151 Cal. 
HoOnoL i329. 

Conn.—White v. Bailey, 14 Conn. 
271. 

N. Y.—Saltzsieder v. Saltzsieder, 
219 N.. Y. 5238, 114 NE). 856 [rev 167 
App. Div. 801, 153 NYS 78]; Clark 
v. Gifford, 10 Wend. 310. 

Nan —Northern Trost, aCOu. sys 
Bruegger, 35 N. D. 150, 159 NW 859, 
AnnCas1917E 447. 

Wash.—Bronx Inv. Co. v. National 
Bank of Commerce, 47 Wash. 566, 92 
P 380. 

But see Fitzgerald v. Allen, 240 II. 
80, 88 NE 240; Shults v. Shults, 159 
Tll. 654, 43 NE 800, 50 AmSR 8&8 
(both holding that the question of 
whether an instrument has been de- 
posited as an escrow is one both of 
law and of fact, and that legal ques- 
tion as the deposit is to be deter- 
mined from the facets and circum- 
stances as a transaction). 

fa] Mlustration.—Where a gran- 
tor deposits his deed with a third 


‘person, with directions to the de- 


positary to hold it during his life- 
time and at his death to deliver it 
to the grantee, the question whether 
the deed was intended as an escrow 
or as a fully executed deed is a qucs- 


tion for the jury. Saltzsieder v. 
Saltzsieder, 219 N, Y. 523, 114 NE 
Teh [rev 167 App. Div. 801, 153 NYS 

Construction of written condition 
see supra § 10. 

73. Dixon v. Bristol Sav. Bank, 
19 Ga. 461, 31 SE 96, 66 AmSR 

74. Dixon v. Bristol Sav. Bank, 
108 Ga. 461, 31 SW 96, 66 AmSR 

75. See cases infra note 76. 

76. Hillhouse v. Pratt, 74 Conn. 
113, 49 A 905; Mudd v. Green, 12 SW 
139, 11 KyL 359; Eggleston v. Pol- 
lock, 38 Nebr. 188, 56 NW 805. 

{a] MIlustrations.—(1) Whether 
instruments were deposited as es- 
crows. Hillhouse vy. Pratt, 74 Conn. 
113, 49 A 905. (2) Whether a deed 
deposited as an escrow was delivered 
by the depositary by instructions of 
the grantor before the performance 
of the condition. Eggleston v. Pol- 
lock, 38 Nebr: 188, 56 NW 805. 

1. Escriche Diccionario. .See Elec- 
tions § 68 et seq. 

2. Escriche Diccionario. 

3. Black L. D. [cit 2 Blackstone 
Comm. pp 74, 75] (‘one of the 
varieties of tenure in knight’s servy- 
ice, the duty imposed being that of 
accompanying the king to the wars 
for forty days, at the tenant’s own 
charge, or sending a substitute. In 
later times, this service was com- 
muted for a certain payment in 
money, which was then called ‘es- 
cuage certain’’’). 

4 Escriche Diccionario. 

5. Escriche Diccionario. 

6. Royal Order of April 9, 1837. 
See Copyright and Literary Property 
Loy. Ge Jr, 980% 

7. Kirksey v. Bates, 7 Port. (Ala.) 
§29,°535, 31 AmD 722. ~- 

8. Kirksey v. Bates, 7 Port. (Ala.) 
HO; 1080" OL, ATID aia. 

9. Escriche Diccionario. 

10. Const: (C876) atit Toe | Bud ain 
order for the latter to enjoy the 
benefits of this provision the child 
must be registered before a Spanish 
consular or diplomatic officer and re- 
new his claim. within a year after 
attaining majority or emancipation. 
Spanish Civ. Code arts 18, 19, 24. 

11. Const. (1876) tit I. See Citi- 
Zens VOC; Is, Do le-). SUL in eltner 
case he must renounce his former 
allegiance, take the constitutional 


* By WILLIAM MorTIMER CROWTHER (Hscrutador—Estar a Derecho inclusive except the Spanish words and phrases). | 


oath and register as a Spaniard. 
Spanish Civ. Code art 25. 

12:* Const.) (876) “tit I 

13. But such a one may recover 
his status by returning, renouncing 
his last allegiance, and registering 
as a Spaniard. Spanish Civ. Code 
art 21. 

14. Recovery by such a one -re- 
quires royal consent. Spanish Civ. 
Code art 23. 

15. Spanish Civ. Code art 22. But 
after dissolution of the marriage she 
may recover her status by meeting 
the requirements above mentioned. 

16. Spanish Civ. Code art 26. 

17. Webster Int. D. See also Spe- 
cial [36 Cyc 517]. 

18." Chicago, :ete., “Ri Co... v.)/ Clark, 
2 Ill. A. 116, 124 (the words have 
no fixed legal signification). 

[a] An instruction using such 
words without defining them is 
faulty. Chicago, etc., R. Co. v. Clark, 
2 FEL: ALLL; 12 4: 

19. Elk Point vy. Vaughn, 1 Dak. 
113, 46 NW 577, 578. See also Ber- 
ryman v. Whitman College Trustees, 
222 U. S. 334, 32.SCt 147, 56 L. ed. 
225 (construing the term). 

{aj _Monopolies.—The term in the 
acts of congress declaring that legis- 
lative assemblies in the.several ter- 
ritories should not, after the pas- 
sage of these acts, grant private 
charters or especial privileges, re- 
fers to the granting of monopolies, 
such as ferries, trade-marks, and 
the exclusive right to manufacture 
certain articles, and to carry on a 
business in a particular locality, to 
the exclusion of others, and does 
not relate to the granting of a pub- 
lic charter of a city. Elk Point v. 
Vaughn, 1 Dak. 113, 46 NW 577. 

20. Naugatuck R. Co. vy. Water- 
bury, 78 Conn. 193, 61 A 474, 475. 

{a] Paving streets.—Land neces- 
sary for railroad tracks 2nd build- 
ings and used for railroad purposes 
solely is not “especially benefited” 
by the paving of the street in front 
of it, so'.as to be subject to assess- 
ment therefor under 7 Spec. L. p 
217. Naugatuck R. Co. v. Waterbury, 
Ben eRe 61 A 474, 475. 

nls ason v. Anderson, 11 a. 
495, 46 SE. 629, 630 ak 

[a] Additional weight.—The use 
of the word “especially,” in an in- 
struction stating a proposition and 
declaring that the same would be 


‘For later cases, developments and changes in the-law see cumulative Annotations, same title, page and note number, 
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ESPECIE—ESQUIRE 


_ ESPECIE. In Spanish law, the surrounding cir- 
eumstances of a case.?2 

ESPECIERO. In old Spanish law, druggist.2% 

ESPECIFICACION. In Spanish law, a form of 
accession by which one becomes the owner of a 
product to which another has contributed.24 

ESPECIFICO. In Spanish law, a specific for 
the alleged cure of a particular disease.25 

ESPECULO. In Spanish law, the name of a pro- 
visional compilation of laws, known also as Espejo 
de todos los derechos (Mirror of all Rights) ,2° ini- 
tiated by Alphonso the Learned, the originator of 
Las Siete Partidas, and designed to meet urgent 
needs until the latter should be completed and come 
into force.?7 

ESPEDIENTE. In Spanish law, the junction of 
all the separate papers made in the course of any 
one proceeding, and which remains in the office at 
the close of it.?§ 

ESPERA. In Spanish law, the period or term 
fixed by a court of competent jurisdiction for the 
performance of some act;?° especially the time or 
extension allowed a debtor for payment.*° 

ESPERANZA. In Spanish law, hope, expecta- 
tion, which may afford the basis of a contract, as 
where a fisherman contracts to sell his next. catch.*! 
The expectancy of an inheritance cannot, however, 
for reasons of public policy, be the subject of a 
sale.°? . 

ESPIA,. In Spanish law, a spy who, when acting 
in behalf of the state, was encouraged,** but pun- 
ished with death when acting for the enemy.** 

ESPIGAR. 
permits the poor to glean the fields after harvest.** 


and (V) of the 


“especially” true if a fact was es- 
justice and of 


tablished, indicates that the forego- 


In Spanish law, the custom which. 
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ESPIONAGE.*° The practice of spying or se- 

eretly watching for the purnose of detecting wrong- 

doing ;*" excessive or offensive surveillance.*8 

ESPLEES. The products which the land 
yields,®* as the hay of the meadows, the herbage 
of the pasture land, corn of the arable land, rents, 
services, ete.4° The word has been anciently ap- 
plied to the land itself.* 

ESPOLIOS. In Spanish ecclesiastical law, prop- 
erty left by archbishops and bishops at their death, 
having been acquired from the income of the ‘‘mi- 
tre’’ or diocesan estate; the income realized be- 
tween the death of one incumbent and the installa- 
tion of his suecessor is known as vacantes. The 
history of these holdings is traced at some length 
by Eseriche.*? 


ESPONSALES. In Spanish law, betrothal or 
mutual promises to marry.* 
ESPORTULA. In old Spanish law, certain pe- 


cuniary allowances to judges and ministers of jus- 
tice in parts of the country.*4 

ESPOUSAL. A mutual promise between a man 
and a woman to marry each other at some other 
time.*® 

ESPURIO. In Spanish law, a child of uncertain 
paternity.*¢ 

ESQUIRE. <A term which imports ‘magisterial 
character.*7 In English law, a title of dignity next 
above gentleman, and below knight.48 In Ameri- 
ean law, the term is applied to justices of thé 
peace,*® and not infrequently to officers of all 
grades, to attorneys at law, and sometimes be- 
stowed upon persons at pleasure as an expression 
| of respect.5° 


ing proposition was true and would 
be given additional weight if the 
additional fact was_ established. 
Chason y. Anderson, 119 Ga. 495, 46 
SE 629, 630. 

22. Escriche Diccionario. 

23. Escriche Diccionario. 
Druggists 19 C. J. p 768. 


See 


24. Escriche Diccionario. See Ac- 
cession 1 C. J. p 382. 
25. Escriche Diccionario. See 


Specific [86 Cyc 526]. : 
26. Compare the English ‘Mirror 
of the Justices.” 

27. Escriche Diccionario (the Es- 
péculo was prepared with the ap- 
proval of a council of ecclesiastics 
and grandees and then sent out to 
the villas of the kingdom with in- 
structions to follow it in all litiga- 
tion). In the fourteenth century it 
was highly respected and had ac- 
quired great authority throughout 
the kingdom, being studied by this 
jurisconsults and cited more _ fre- 
quently than either the Fuero Juzgo 
(Forum Judicum) or the Ordenami- 
ento de Alcala. 

[a] Character and contents.—The 
best and most equitable fueros of 
Leon, Castile, and other municipal- 
ities were announced as incorporated 
in the Espéculo, and while its pro- 
visions agree to a great extent with 
those of Las Siete Partidas, much of 
the latter being taken from the 
former, still there are notable dif- 
ferences in points of great im- 
portance. Like the Partidas, the 
HEspéculo was evidently designed to 
include seven books, for it contains 


references to a sixth and seventh. 


But when it appeared, only five of 
these had been completed, namely, 
(1) treating of the nature, character- 
istics and circumstances of the laws 
and their relation to religion, (II) of 
the politicat constitution of the king- 
dom, (III) of the military, and (IV) 


[21 C. J.—57] 


HEscriche Diccionario p 650 [cit Ma- 
rina, Ensayo historico-critico No. 297 
et seq]. 
Partidas this arrangement and order 
wlll suggest those upon which that 
more famous work was afterward 
constructed. 

23> (Castillerou.vay Uses 2 olack 
CUS et LOS, TA ened. 36.0. 


29. Escriche Diccionario. 

30. Spain.—Civ. Code arts 1919, 
1920. 

Philippines.—Civ. Code arts 1919, 
1920. 

Porto Rico.—Civ. Code §§ 1820, 
1821. 


See Payment [30 Cyc 1185]. 

Slu pearudas Wirtita ve Leyak. 

32. Escriche Diccionario. See As- 
signments § 23.° 

83. Partidas V tit V ley XV. See 
Detectives 18 C. J. p 979; Spy [386 
Cye 810]. 

84. Escriche Diccionario. See Es- 
pionage infra this page. _ 

35. Escriche Diccionario. 

36. Espionage acts see War. 

87 Standard. D. [quot Hubbell 
v. Hubbell, 7 Cal. A. 661, 95 P 664, 
665]. 

38. Standard D. [quot Hubbell v. 
Hubbell, 7 Cal. A. 661, 95 P 664, 665]. 

39. Jacob L. D. [quot Fosgate v. 
Herkimer Mfg., etc., Co., 9 Barb. 
CNY.) 287, 2937. See also Shed v. 
Shed, 3 N. H. 482, 435; Witherow 
v. Keller, 11 Serg. & R. (Pa.) 271, 
275 (where the term is employed). 

40. Jacob L. D. {quot Fosgate v. 
Herkimer Mfg., etc., Co,. 9 Barb. (N. 
Yay 28a zoos 

41. Black L. D. P 

42. Escriche Diccionario 

43. Escriche Diccionario, 
Marriage [26 Cyc 821]. | 

44, PEscriche Diccionario. 

45. Black L. D. (it. differs from 
a marriage, because then the con- 
tract is completed). See also En- 


See 


To the student of Las Siete 


administration of | gagement 20 C. J. p 1259 note 20 [al]. 

judicial procedure. 46. Escriche Diccionario. See 
Bastards 7 C. J. p 935. 

47. Call v. Foresman, 5 Watts 


(Ban essieusors 

48. Black L. D. 

[a] As a word of description.— 
(1) The fact that a man is a miller, 
or a farmer, or an ironmonger, does 
not prevent his being an esquire. 
Perrins v. Marine, etc., Traveller’s 
INS. GjSOC 2. B.S 10 sels 
317, 121 Reprint 119; In re Doughty, 
13 LT. Rep. N. S! 138: (2) 4 the ob= 
ject of the English Bills of Sale Act 
(17 & 18 Vict. c 36) is to give, by 
means of registration, information 
to all persons whom it may concern, 
that a debtor, or a person about to 
contract debts, has executed a bill 
of sale and thereby deprived himself 
of a portion of his property. There- 
fore, where at the date of the execu- 
tion and registration of the bill of 
sale the assignor was lessee and 
manager of a theater, and was de- 
scribed in such bill of sale simply as 
esquire, it was held that the de- 
scription was insufficient, and the 
bill of sale, notwithstanding regis- 
tration, null and void against his 
assignee in bankruptcy. Bixee pe 
Hooman, L. R. 10 EKq. 63. 

[b] “Esquire” in an indictment 


as an addition to name of person 


indicted. Rex veo Ogilyie! 2°65" & P2 
230, 12 HCL 542. 

49. Call v. Foresman, 5 Watts 
(Pa.) 331. 


50. Christian v. Ashley County, 24 
Ark, 42) 4 5a ; 

[a] A3 a word of description.— 
(1) The word is a sufficient desig- 
nation of the occupation of an asso- 
ciate judge, although he was a 
farmer, under the act requiring the 
occupation of a possessor of a slave 
to be registered. If the description 
of the person was the design of the 
legislature, “esquire,” the legal title, 
the name by which he was gener- 
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ESSENCE. That which constitutes the particu- 
lar nature of a being or substance and distinguishes 
it from all others;>4 that without which a thing 
cannot be itself;°? formal existence;**. constituent 
substance, as, the pure essence of a spirit;>4 the 
predominant qualities or virtues of any plant or 
drug, extracted, refined, or rectified from grosser 
matter;°> or more strictly, a volatile essential oil, 
as the essence of mint,°® and the like.57 if 

ESSENTIAL. Constituting or making that which 
is characteristic or most important in a thing;5§ 
important in the highest degree;°® indispensable ;°° 
indispensably necessary ;°! requisite.®? 

‘‘Hissential difference,’’ ®* ‘‘essential 
oil,’’ §* ‘‘essential parts of a building.’’ ® 


Phrases: 


ESSENTIALLY. Implying the 


of being essential;** practically ;®’ substantially.*® 
ESSOIN. An excuse for the personal appear- 


ally called and known, would be 
more appropriate than that of 
“farmer.” “Esquire,” even in an act 
of attainder, would be a good addi- 
tion and description where the at- 
tainted person, by his commission, 
was entitled to the appellation. 
Com. v. Vance, 15 Serg. & R. (Pa.) 
SCs OM. (2) The term in the tran- 
script of the record showing that 
proceedings were had before and in 
the county court of a certain county, 
a certain judge presiding, assisted 
by Esquires H. & M., was meant to 
indicate that the nersons to whom 
it was applied were the associate 
justices. Christian v. Ashley Coun- 
ty, 24 Ark. 142, 151. 

51. Webster D. [quot State v. 
Muncey, 28 W. Va. 494, 495]. 

52. Pittsburgh Iron, etc, Foun- 
dries Co., v. Seaman-Sleeth Co., 236 
Fed. 756, 757. 

53. Webster D. [quot State v. 
Muncey, 28 W. Va. 494, 495]. 

54. Webster D. [quot State v. 
Muncey, 28 W. Va. 494, 495]. 

55. Webster D. [quot State v. 
Muncey, 28 W. Va. 494, 495]. 

56. Webster D. [quot State v. 
Muncey, 28 W. Va. 494, 495]. 

57. [a] “Essence of cinnamon” 
is a preparation or mixture, within a 
statute prohibiting the sale of any 
mixtures or preparations which will 
produce intoxication. State v. Mun- 
cey, 28 W. Va. 494, 495. 

[b] Essence of lemon may con- 
tain enough alcohol to produce in- 
toxication; more alcohol proportion- 
ately than many kinds of wine or 
beer. It is possible that a man may 
get drunk on it, but it is not intox- 
jcating liquor. Bay rum, cologne, 
paregoric, tinctures generally, all 
contain alcohol, but in no fair or 
reasonable sense are they intoxicat- 
ing liquors or mixtures thereof. In- 
toxicating Liquor Cases, 25 Kan. 751, 
762, 37 AmR 284. 

58. Century D. 

{a] Scientific fitness implied.— 
“When we are examining a body of 
systematic law in order to deter- 
mine whether certain characteristics 
are substantial or merely accidental, 
we use language according to the 
subject-matter. In such a connection 
the words ‘organic,’ ‘inherent,’ ‘essen- 
tial’ and the like do not import a 
physical, moral or mathematical ne- 
cessity, but rather a scientific fitness 
and congruity, having regard to in- 
veterate usage, historical develop- 
ment and the nature of legal things.” 
Flanigan v. Guggenheim Smelting 
Co., 63 N. J. L. 647, 654, 44 A 762. 

59. Pittsburgh Iron, ete, Foun- 
dries Co. v. Seaman-Sleeth Co., 236 
Fed. 756, 757. 

60. St. Louis v. Dreisoerner, 243 
Mo. 217, 147 SW 998, 999, 41 LRANS 
177 (not merely convenient). 

61. Pittsburgh Iron, etc., Foun- 


ESSENCE—ESTABLISH 


state or quality 


dries Co. v. Seaman-Sleeth Co., 236 
Fed. 756, 757. 

' 62. Pittsburgh Iron, ete, Foun- 
dries Co. v. Seaman-Sleeth Co., 236 
Beds7756, "1a 7- 

63. Robinson vy. The Red Jacket, 
1 Mich. 171, 175 (“Essential differ- 
ence’ in respect to the collection of 
demands against boats and vessels 
between statutory and common-law 
procedure). 

64. Murphy v. Arnson, 96 U. S. 
131, 132, 24 L. ed. 773 (does not in- 
clude nitrobenzole under customs 
revenue laws, being a manufacture 
from benzole and nitric acid). 

65. Peck v. Brush, 90 Conn. 651, 
98 A 561, 563. 

66. Pittsburgh Iron, etc. Foun- 
dries Co. vy. Seaman- Sleeth Co., 236 
Fed. 756, 757. 

67. Electric Candy Mach. Co. v. 
Morris, 156 Fed. 972, 974. 

68. Electric Candy Mach. Co. v. 
Morris, 156 Fed. 972, 974. 

[a] “Strictly” and “materially” 
compared.—‘‘Essentially,’” as used in 
the instruction of a court which used 
the following language: “If the jury 
believe that they [referring to cer- 
tain statements made by the plain- 
tiff} were essentially untrue, they 
should find for the defendant’’—was 
synonynious with the word “strict- 
ly,” and was not synonymous with 
the legal term ‘‘materially.” Hoff- 
man v. Supreme Council A. L. H., 
35 Fed. 252, 255. 

[b] “Substantially” distinguished. 
—Pittsburgh Iron, etc., Foundries 
Co. v. Seaman-Sleeth Co., 236 Fed. 
756, 757. 

69. Bushell v. Commonwealth Ins. 
Cos, Lop/SeresniSciu lie 5CRa De E85 et: 
[cit 1 Kyd Corp. p. 270] (‘a cor- 
poration cannot be essoigned’’). See 
also Rooke v. Leicester, 2 T. R. 16, 
100 Reprint 9 [cit Yarborough v. 
Bank of England, 16 East 6, 7 note, 
104 Reprint 991 (where the term 
is employed). 

[a] Essoin day was a day on 
which the court sat to take the 
essoins or excuses for such as did 
not appear according to the sum- 
mons of ae writ. 3 Blackstone 
Comm. p 278. 

{b]. HEssoin roll was a roll upon 
which essoins were formerly entered, 
together with the day to which they 
were adjourned. Black L. D. 

70. Escriche Diccionario. See 
Dent v. Bingham, 8 Mo. 579, 592 ia 
settlement). See also Ordinance [28 
Cyc 348]; Statutes [36 Cyc 929]. 

71. Dent v. Bingham, 8 Mo. 579, 
592. 

72. Dent v. Bingham, 8 Mo. 579, 
592. See also Establishment post 


[a] “Common” distinguished.— 
“No man even moderately acquainted 
with the history of the Spanish lan- 
guage, could believe, that a Spanish 


vance of a party in court at the return of process.®® 

ESTABLECIMIENTO. 
ute or ordinance; also, the foundation of an edu- 
cational or eleemosynary institution; also, the com- 
petence or fortune of an individual.’° 
corresponds to the English word establishment ;** 
and to the French establissement.”” 
ESTABLISH. 

In General. 
has various meanings, and the peculiar sense in 
which it is used in any sentence is to be determined 
by the context.** Indeed, it has been said that upon 
few words could there be more room for argument 
than upon this.7> 

[§ 2] 2. Primary Meaning. In its 
meaning it has been defined as meaning to bring 
‘into being;*® to build;’7 to constitute;’® to ere- 
ate;7° to erect;*° to form 381 to found; 82 to found 


th 


In Spanish law, a stat- 
The term 


[§ 1] A. In Present Tense “°— 
The term in common language, 


primary 


word, derived from the Latin ‘sta- 
bilimentum,’ or one which _ corre- 
sponded to the French word ‘es- 
tablissement,’ would be used for the 
English word ‘common.’” Dent v. 
Bingham, 8 Mo. 579, 592. 


73. See also Establishment post 


p 903. 

74. Newton v. Mahoning County, 
100, Uz S...548,.561,°25 du. ed. 710: 
Cherokee Nation vy. Georgia, 5 Pet. 
(UssiS!) (9, 8 aes Neds, 1 25 seeurdaiva 
Fairbury, 87 Nebr. 745, 128 NW 6838, 
640; Davenport v. Caldwell, 10 S. C. 
317, 336. 

75. Davenport v. Caldwell, 10 S. 
C. 317, 336 [cit Cherokee Nation v. 
Georgia, 5 Pet. (U. S.) 1, 8 L. ed. 25}. 

76. Novak v. Baltimore City Or- 
phans’ Home, 123 Md. 161, 90 A 997, 
999, AnnCasi915C 1067. 

77. Dickey v. Maysville, ete. 
ae Road Co., 7 Dana (Ky.) 113, 

[a] “Construct” distinguished.— 
The word “establish,” as used in a 
statute authorizing the board of 
sewer commissioners to establish 
and maintain a sewer system, is not 
used in the sense of to ‘construct,’ 
and that is not its meaning ety- 
mologically. Brockport v. Green, 
39 Misc. 231, 79 NYS 416, 418. See 
also Construct 12 C. J. p 1294. 

78. Lafourche Police Jury v. Robi- 
chaux, 116 La. 286, 292; 40 S 705 
{cit Cyc]; Kepner v. Com., 40 Pa. 
124, 129. 

79. Bouvier L. D. [quot Sea- 
grave’Ss App., 125 Pa. 362;'375, 17. A 
412]; Armstrong v. George, 84 Kan, 
248, O51, 114 P 209 [cit Cyc]; Dickey 
v. Maysville, ete., “Turnpe Road or 
7 Dana. (Ky.) 113, 125; “Lafourche 
Police. Jury v. Robichaux, 116 La. 
286, 40 S 705, 707; State v. School 
Dist. No. 152, 54 Minn. 2135, 215, 55 
NW_ 1122; Ketchum va Buffalo, 14 
INS a 356, 361; Hempstead v. Sey- 
mour, 34 Misc. 92, 94, 69 NYS 462; 
Davenport v. Caldwell, 10 S. C. 317, 
336; State v. Cook, 78 Tex. 406, 417, 
14 SW 990. See also Create, 15 C.J. 
p 1344. 

80. Dickey v. Maysville, ete, 
Turnp. Road Co., 7 Dana (Ky.) 113, 
125; Macdonell Ur International, 
etc., R. Co., 60 Tex. 590, 595. 

‘ore U...S:2 v.. Smith-4" Nig. Ly Sst 

82. Bouvier bl. D. [quot Sea- 
srave’s, App., 125- Pa. 362, 376, 17 Av 
412]; Shell v. State, 2 Ala. A. 207, 
56 S 39, 42; Dickey v. Maysville, etc., 
Turnp. Road Co., 7 Dana (Ky) 113, 
125; Lafourche Police Jury v. Ro- 
bichaux, 116 La. 286, 40 S 705, 707; 
Novak v. Baltimore City Orphans’ 
Home, 123 Md. 161, 90 A ‘997, 999, 


AnnCas1915C 1067; Muskegon Tract., ‘ 


LCs (CON Vx Muskegon, 167 Mich. 331, 
132 NW 1060, 1063; Ketchum v. Buf- 
Lalor a Laing sve 356, 3861; Hempstead 
v. Seymour, 34 Misc. 92, 94, 69 NYS 


For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number, 
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and regulate;°? to institute;%4 


brought into existence.?? 


[§ 3] 3. Broader Meanings—a. 
The term, however, is not limited to the signifi- 
cation of to found and set up, for it is as often 
employed to signify the putting or fixing on a firm 
basis,°* putting in a settled or efficient state, an 
existing legal organization or institution,®® as it is 
to founding or setting up such organization or in- 
stitution ;°° and the one meaning is as little recon- 
dite, abstruse, or obscure as the other.®7 
broader sense it has been defined as to make sta- 
ble;°* to make stable and firm;®® to make firm or 
sure; to place upon a secure foundation or basis; 
to place upon a firm foundation;? and hence to 


462; Bost v. Cabarrus County, 152 
N. C. 531, 67 SE 1066, 1067; Daven- 
port v. Caldwell, 10 S. C. 317, 336. 


83. Davenport v. Caldwell, 10 S. 
©. 37, 336.5 
84. Dickey Vv. Maysville, ete., 


Turnp. Road Co., 7 Dana (Ky.) 113, 
125; Lafourche Police Jury v. Robi- 
chaux, 116 La. 286, 292, 49 S 705 
[cit Cyc]; Muskegon Tract., etc., Co. 
v. Muskegon, 167 Mich. 331, 132 NW 
1060, 1068; U. S. v. Smith, 4 N. J. 
L. 38, 42; Hempstead v. Seymour, 34 
Mise. 92, 94, 69 NYS 462; Bost v. 
Cabarrus County, 152 N. C. 531, 67 
SE 1066, 1067. 

85. Yazoo, ete., R. Co. v. Baldwin, 
78 Miss., 57, 29 S 763. 

[a] ‘“Inocate”’ distinguished.— 
State v. Irvine, 14 Wyo. 318, 84 P 
90, 106. 

86. Dickey _ v. Maysville, etce., 
Turnp. Road Co., 7 Dana (Ky.) 113, 
125; Bost v. Cabarrus County, 152 
N. C. 531, 67 SE 1066, 1067; Kepner 
v. Com., 40 Pa. 124, 129; Macdonnell 
v. International, etc., R. Co., 60- Tex. 
590, 595. 

sv U.S. ve Smith, 4 No’ J.-L. 38, 
43. 


88. State v. School Dist. No. 152, 
54 Minn. 213, 215, 55 NW 1122. 


89. Muskegon Tract., etc., Co. v. 
Muskegon, 167 Mich. 331, 132 NW 
1060; Hempstead v: Seymour, 34 


Mise. 92, 94, 69 NYS 462. 

90. Dickey v. Maysville, etc., 
Turnp. Road Co., 7 Dana (Ky.) 113, 
125; Bost v. Cabarrus County, 152 
N. C. 531, 67 SE 1066, 1067. 

91. Shell v. State, 2 Ala. A. 207, 
56 S 39, 42. 

92. Hurd v. Fairbury, 87 Nebr. 
745, 128 NW 6388, 640. 

93. State v. Rogers, 107 Ala. 444, 
19 S 909, 911, 32 LRA 520; Hemp- 
stead v. Seymour, 34 Misc. 92, 69 
NYS 462, 463. 

[a] “Thus, to establish a char- 
acter, to establish oneself in busi- 
ness, to establish a school, or manu- 
factory, or government—all common 
and appropriate phrases—is not to 
assume or adopt some preéxisting 
character, or business, or school, or 
manufactory, or government. To es- 
tablish, in each of those uses of the 
phrase, clearly expresses the idea of 
creating, preparing, founding, or 
building up. In the same Sense, too, 
it is used and understood in the 
Bible; thus, it is said, ‘The Lord by 
wisdom hath founded the earth; by 
understanding hath he_ established 
(prepared) the Heavens.’ Proverbs, 
jii, 19. ... Thus, we might present 
almost endless illustrations of the 
fact that the popular and philological, 
sacred and profane, oracular and po- 
litical import of ‘establish’ is not to 
designate, but to found, prepare, 
make, institute, and confirm.” Dickey 
v. Maysville, etc., Turnp. Road Co., 7 
Dana (Ky.) 113, 125. 

94, State v. Rogers, 107 Ala. 444, 


to locate;®*> to 
make;*° to model;*? to organize;%* to originate ;°® 
to prepare ;°° to set up;! to set up or found;%? but 
not to aequire something which has already been 
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strengthen that which is already in being.* 

[$ 4] b. Appoint, Acknowledge, or Recognize. 
Again the term may even be used iv the sense of 
to appoint;*® to set in office;®> to acknowledge; to 


recognize;* to support.® 


In General. [§ 5] ¢. 


In this 


453,19 S 909, 32 LRA 520; Hurd. v. 
ER IDRUEY, 87 Nebr. 745, 128 NW 638, 


95. Shell v. State, 2 Ala. A. 207, 
56 S 39, 42; Forbes v. State, 18 Del. 
197, 43 A 626, 628; Hurd y. Fairbury, 
87 Nebr. 745, 128 NW 688, 640. 

96. See supra § 2. 

97. State v. Rogers, 107 Ala. 444, 
453, 19 S 909, 32 LRA 520, 

98. Century D. [quot Osborne v. 
San Diego Land, ete., Co., 178 U. S. 
22, 38, 20 SCt 860, 44 L. ed. 961]; 
Hurd y. Fairbury, 87 Nebr. 745, 128 
NW 638, 640. 

99. Webster D. [quot Savannah, 
ete., R. Co. v; Geiger, 21 Fla. 669, 
698, 58 AmR 697; Ambler’s: App., 2 
Montg. Co. (Pa.) 65, 66]; Muskegon 
Tract., etc., Co. v. Muskegon, 167 
Mich. 331, 132 NW 1060, 1063. 

1. Century D. [quot Osborne v. 
San Diego Land, ete., Co., 178 U.S. 
22, 38, 20 SCt 860, 44 L. ed. 961]. 

2. Novak v. Buffalo City Orphans’ 
Home, 123 Md. 161, 90 A 997, 999, 
AnnCas1915C 1067. 

3. Hurd v. Fairbury, 87 Nebr. 745, 
128 NW 6388, 640. 

4 Novak v. Buffalo City Orphans’ 
Home, 123 Md. 161, 90 A 997, 999, 
AnnCas1915C 1067. 

5. Osborne v, San Diego Land, etc., 
€o., 9178); U.S. 22, 88>. 20). SCt. 2860, 
44 L. ed. 96; Button v. Virginia State 
Corp. Commn., 105 Va. 634, 54 SE 


769, 770. 
Aa WS. svn smith, 4. 5Nie Je Ls 882 

7 Davenport y. Caldwell, 10 S. C. 
317, 336, 339. 

8. Davenport v. Caldwell, 10 S. C. 
317, 336, 339. 

9. Davenport v. Caldwell, 10 S. C. 
317, 336, 339. ‘ 

10. Armstrong y. George, 84 Kan. 


248, 251, 114 P 209 [cit Cyc]; Dickey 
v. Maysville, etc., Turnp. Road Co., 
7 Dana (Ky.) 1138, 125; Ketchum v. 


Buffalo, 14 N. Y. 356, 361 [aff 21 
Barb. 294]; Bost v. Cabarrus County, 
LOZ iy INC.) Doda 64 Sipe L066,.5 106%; 


Davenport v. Caldwell, 10 S. C. 317, 
336; Suit v. State, 30 Tex. A. 319, 
322, 17 Sw 458 [cit Bouvier L. D.; 
Webster D.]. See also Confirm 12 
C. J. p 423 note. 93 [a]. 5 
[a] “A printed example cited oc- 
curs in two verses of the English 
translation of the Mosaic law con- 
cerning a married woman’s yow. 
‘Every vow and every binding oath, 
to afflict the soul, her husband may 
establish it or her husband may 
make it void.” But if her husband 
altogether ‘hold his peace at her 
from day to day, then he establisheth 
all her vows or all her bonds which 
are upon her; he confirmeth them, be- 
cause he held his peace at her in 
the day that he heard them.’ Num- 
bers, c. 30, verses 13 and 14. In the 
latter verse the words ‘establish’ and 
‘confirm’ are used to translate one 
and the same word in the Greek and 
in the Hebrew.” Davenport y. Cald- 


Confirm, Fix, or Settle. 
has also been defined as meaning to confirm;!° to 
confirm or ascertain; to fix or settle;!? to ratify; 
to regulate;** to settle;1> to settle or confirm;?® to 
settle certainly;** to settle firmly;!8 to settle or 
fix;*® to settle or fix firmly,?° as anything wavering 
or doubtful or weak.?? 

[§ 6] d. Purchase, 
to be any dictionary definition of this term that is 
the exact equivalent of ‘‘purchase,’’ 2? nevertheless 
it has been held to have that meaning.?* 

[§ 7] 4. Exercise of 
When used in the governmental exercise of power, 


The word 


While there does not seem 


Governmental Power. 


well, 10; S2i:G.. 81:7, 7339. 

11. Armstrong v. George, 84 Kan. 
248, 114 P 209, 210, 

12. Armstrong v. George, 84 Kan. 
248, 114 P 209, 210. 

13. Davenport v. Caldwell, 10 S. C. 
317, 336. 

14. Bouvier L. D. [quot Seagrave’s 
Apps 125 1 Pa s62 o(3iUbse, un eAeL onan 
Lafourche Police Jury v. Robichaux, 
116 La. 286, 40 S 705, 707; Muskegon 
Tract., etc., Co. v. Muskegon, 167 
Mich, 331, 182 NW 1060, 1063; Daven- 
port wv. Caldwell, 10,.S.._C, 317, 339: 

15. Davenport v. Caldwell, 10 S. C. 
317, 336; Suit v. State, 30 Tex. A. 
319, 322, 17 SW 458 [cit Bouvier 
L. D.; Webster D.]. 

16. Webster D. [quot Savannah, 
etc., R, Co. v. Geiger, 21 Ma. 669, 
698, 59 AmR 697]. ‘ 

17. Endowment Rank K. P. v. 
Steele, 107 Tenn. 1, 8, 63 SW 1126. 

18. Bouvier L. D. [quot O’Keefe 
v. Irvington Real Hst, Co., 87 Md. 196, 
201, 39 A 428]; U.S. v. Smith, 4 N. J. 
L. 38, 48; Davenport v. Caldwell, 10 
S. C. 317, 336; McKeon v. Chicago, 
etce., R. Co., 94 Wis. 477, 478, 69 NW 
175, 59 AmSR 910, 35 LRA 252; 
Eberhardt v. Sanger, 51 Wis. 72, 79, 
8 NW 111 [cit Endowment Rank K. 
P v. Steele, 107 Tenn. 1, 7, 63 SW 


1126]. 
19. Webster D. [quot Savannah, 
el, KR. Co.ove Geiger, 21) Plat 1669) 


698, 58 AmR 697]; Armstrong v. 
George, 84 Kan. 248, 251, 114 P 209 
[cit Cyc]; Suit v. State, 30 Tex. A. 
319, 322, 17 SW 458 [cit Bouvier L. 
D.; Webster D.]. 

20. Hurd v. Fairbury, 87 Nebr. 745, 
128 NW 638, 640. 

21. Webster D. [quot Savannah, 
etc., R. Co. v. Geiger, 21 Fla. 669, 698, 
58 AmR 697]. 

22. Hurd v. Fairbury, 87 Nebr. 745, 
750, 128 NW 638, 640. 

[a] “Purchase” distinguished.— 
The term as used in Village Laws 
§ 223, relating to propositions to es- 
tablish a system of waterworks con- 
templates, in part at least, a con- 
struction as distinguished from a 
purchase, Hempstead vy. Seymour, 
34 Misc. 92, 938, 69 NYS 462, 463. 

23. Bogert v. Indianapolis, 13 Ind. 
134, 136; Hurd v. Fairbury, 87 Nebr. 
745, 128 NW 688, 640; O’Neil v. Wal- 
DO1G;) pl See Neil Oi O Oran ei), glOre 
Peo. v. Lowber, 28 Barb. (N. Y.) 65, 
70; Ketchum v. Buffalo, 21 Barb. 
(N. Y.) 294, 298; Richmond v. Hen- 
rico County, 83 Va. 204, 2 SE 26, 27; 
Atty.-Gen. v. Hull, 9 Hare, 647, 648, 
41 ECL 647, 68 Reprint 672. ‘ 

[a] Cemetery.—Bogert vy. Indian- 
apolis, 13 Ind. 134, 136. 

{[b] Electric light plant.—Hurd v. 
Fairbury, 87 Nebr. 745, 128 NW 638, 
640. 

{c] Highway.—O’Neil v. Walpole, 
ihn Niele Oise O6 yp Ave lL Ohe 2:0. 

{d] Mospital—Richmond y. Hen- 
rico County, 83 Va. 204, 209, 2 SH 
26. P 
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the term means to enact or decree by authority ;*4 
to ordain;?° to pass;?° to prescribe,?” said of laws, 


regulations, and the like.?® 


[§ 8] 


-troversy.*? 


{[e] Market.—Peo. v. Lowber, 28 
Barb. (N. Y.) 65, 70; Ketchum vy. Buf- 
falo, 21 Barb. (N. Y.) 294, 298. 

24. Webster D. [quot Savannah, 
-ete., R. Co. v. Geiger, 21 Fla. 669, 
698, 58 AmR 697; Richmond v, Hen- 
rico County, 83 Va. 204, 211, 2 SH 26]; 
Smith v. Forrest, 49 N. H. 230, 237 
[quot O’Keefe v. Irvington Real Est. 
Co:,, 87 Md. 196; 39 ‘A428, 4299; 
Davenport v. Caldwell, 10 S. C. 317. 

25. Century D. {quot Osborne v. 
San Diego Land, ete., Co., 178 U. S. 
22,7 38, - 20) SCE 860, 44 L. ed. 961]; 
Webster D. [quot Savannah, ete UR: 
Co. v. Geiger, 21 Fla. 669, 698, 58 
AmR 697; Richmond v. Henrico Coun- 
ty, 83 Va: (204, 211, 2 SH 26]; a- 
fourche Police Jury v. Robichaux, 116 
La. 286, 292, 40 S 705 [cit-Cyc]; Kep- 
ner v. Com., 40 Pa. 124, 129. 

26. Kepner v. Com., 40 Pa. 124, 


129. 

27. Ex ‘p. Lothrop} 118: U.S: 113, 
TING 6" SCH 984" 30s eds 108 felt 
Webster D.]. 

fa] “Prescribed” compared.—The 
words “establish” and “prescribe” 
are often used to express the same 
thing, and Webster classes them as 
synonymous. Hence a decision under 
an act uSing one word is authority in 
the construction of an act using the 
other. £x:p. Lothrop, 118 U.S: 113, 
6 SCt 984, 987, 30 L. ed: 108. 

28. Webster D. [quot Savannah, 
etc:, “Ro Co. Vv. Geiger, 21° Ela. “669, 
698, 58 AmR 697; Richmond y. Hen- 
rico County, 83 Va, 204, 211, 2 SE 
26 


{a] “Make, ordain, constitute, es- 
tablish, and pass” ordinances, etc., 
as used in a statute incorporating a 
city providing for the submission of 
by-laws, ordinances, ete. to the 
mayor for his approval, all mean the 
same thing and any one of them 


would have been sufficient, Kepner v. 
Com., 40 Pa. 124, 129. 
29. Sumner v. Kinney, (Tex. Civ. 


A.) 136 SW 1192, 1195; Fury v. State, 
8 Tex. A. 471, 473. 

[a] Stronger than “prove.’—Fury 
v. State, 8 Tex, A. 471, 473 (constru- 
ing Code Cr. Proc. art 2027). 

30. Fury v. State, 8 Tex. A. 471, 
473. 

31. Casey v. State, 49 Tex, Cr. 174, 
90 SW 1018, 1019. 

{a] Undue influence.—An instruc- 
tion that evidence of the declaration 
of a testator before and after the 
execution of a will is not admissible 
to prove the actual fact of undue in- 
fluence being exercised upon the tes- 
tator in making the will, but com- 
petent to establish the effect of ex- 
ternal acts of undue influence, if any 
are shown, upon the mind of the 
testator, is improper as a charge up- 
on the weights of the evidence, as 
the jury would naturally imply the 
word “evidence” in the term and con- 
strue the words as meaning “ ‘suffi- 


“cient evidence to settle unalterably, 


— 


5. In Law of Evidence. 
evidence, to prove;?® to show conclusively ;*° to 
make certain;*! also to secure the preservation of 
evidence for possible future use in a judicial con- 
The term, as to the quantum of evi- 
dence necessary to warrant the existence of a fact 
in the issue, is more appropriate to a criminal than 
to a civil case;*° but even in criminal cases the 
.facts do not have to be established so as to settle 
them certainly and leave no ground for dispute, 
but only beyond a reasonable doubt.** 

[§ 9] 6. Permanency. While the idea of per- 
manency need not necessarily be conveyed,** it has 
-been held, however, that whether the popular use 
of the word, or the definition of it by the most ap- 


ESTABLISH 


proved lexicographers, is considered, it must be un- 
derstood to mean, not merely to designate, but to 


create, erect, build, prepare,°* or fix permanently ;*7 


In the law of 


ulations, ete.*® 
[Sietl OF] ets 


revenue,’’ °° ‘¢ 


or proves’ the effect of the external 
acts of undue influence.” Hart v. 
Hart, (Tex. Civ. A.) 110 SW 91, 92. 

32. In re Goode, 3 Mo. A, 226, 229 
(distinguishing “rendering judgment” 
from “establishing evidence’’). To 
same effect Eberhardt v. Sangen, 51 
Wis..72,79 8 NW 111 [cit Endowment 
Rank, K. of, P..v. “Steele: 107 Benn. 
1, 7, 68 SW 1126]. 

[a] To “render judgment” distin- 
guished.—-To “establish evidence” is 
one thing; to render a judgment or 
decree which ends all controversy is 
a very different thing. The one im- 
plies that the office of the testimony 
is yet unfulfilled, the other that it 
has performed its functions and may 
henceforth be dispensed with, In the 
one case the title or right remains in 
statu quo, and liable to any counter- 
vailing proofs by the adverse claim- 
ant. In the other it is divested of 
all existing uncertainty, and freed 
forever from the adverse and deteat- 
ed claim. No further argument can 
be needed to show that the subject 
of rendering final judgments and de- 
crees is not expressed in the title 
“An act to establish evidence of title 
to real property, and to restore the 
records of the same, and to provide 
for the recording of deeds.’’ In re 
Goode, 3 Mo. A. 226, 229. 

33. Endowment Rank EE BEN aye 

Steele, 107 Tenn. 1, 68 SW 1126, 1128; 
Jones v. Monson, 137 Wis. 478 119 
NW 179, 183, 129 AmSR 1082; Eber- 
hardt v. Sanger, 51 Wis. 72, 8 NW 111. 
To same effect Wistrom v, Redlick, 
6 Cal, A. 671, 92 P 1048, 1050; Hous- 
ton, ete., R. Co. v. Johnson, 103 ‘Tex. 
320, 127 SW 589, -540; International, 
etc, R. Colw, Duncan? 5b. Dex. ‘Civ: 
A. 440, 121 SW 362, 367. 

34.. Endowment Rank K. P. v. 
Steele, 107 Tenn. 1, 68 SW 1126, 1128; 
Eberhardt v. Sanger, 51 Wis. 72, 8 
NW 111. See also Criminal Law 
§ 1590. 

85. Osborne v. San Diego Land, 
etc:, Co., 178 U.S. 22, 38, 20 SCt 860, 
44 L, ed. 961; Newton v. Mahoning 
County, 100 U. S, 548, 561, 25 L. ed. 
710; Davenport v. Caldwell, 10 S. C. 
317, 336; Atty.-Gen, v. Toronto, 6 
Ont Mtb F167. 

[a] Intention as _controlling.— 
Newton .vy. Mahoning County, 100 U. 
S. 548, 561, 25 L. ed. 710. 

86. Dickey Wis Maysville, etc., 
Turnp. Road’ Co 7 ‘Dana’ (Ky.) *118, 
125; Yazoo, ete, R. Co. v. Baldwin, 
78 Miss. 57, 29 S 763. 

87. Dickey  v, Maysville, ete., 
Turnp. Road Co., 7 Dana (Ky.) 113, 
125; Endowment Rank K. P. yv. Steele, 
107 Tenn. 1, 8, 68 SW 1126. 

38. Davenport v. Caldwell, 10 S. C. 
317, 13368. Bart ve Harte (Pex Viv. 
A.) 110 SW 91; McKeon, v. Chicago, 
etc., R. Co., 94 Wis. 477, 478, 69 NW 
175, 59 AmSR 910, 35 LRA 252; Eber- 
hardt v. Sanger, 51 Wis. 72, 79, 8 
NW 111 [quot Endowment Rank K. 


Phrases. 
establish a company for any busi- 
ness,’’ 51 ‘‘establish a depot,’’ 5? ‘‘establish a general 
or special office,’’°* ‘‘establish a hospital,’’ * ‘‘es- 


to fix unalterably ;28 to fix or settle unalterably ;*? 
to fix or set unalterably;*° to make, create,*+ or to 
found permanently;*? to originate and secure the 
permanent existence of ;** to settle and confirm per- 
manently ;44 to place on a permanent footing;** to 
settle certainly and fix permanently that which was 
before uncertain, doubtful, or disputed;** to settle 
finally ;47 to settle or fix unalterably 348 to appoint 
or constitute for permanence, as officers, laws, reg- 


‘“‘Hstablish a board of 


Steele, 107 Tenn. 1, 7, 68 SW 


39. Savannah, etc., R. Co. v. Geiger, 
21 Fla, 669, 698, 58 AmR 697. [eit 
Webster D.; Worcester D.]; Hart v. 
Hart, (Tex. Civ. A.) 110 SW .914; 92. 

40. Webster D. [quot Savannah, 
etc., R. Co. v. Geiger, 21 Fla. 669, 698, 
58 AmR 697]. 

41. Lasater v, Lopez, (Tex. Civ. A.) 
202 SW 1089, 1043: 

42. Macdonell v. International, etc., 
R..Co., 60° Tex. 590; 595;\ Liasater -y. 
Popes (Tex. Civ. A.) 202 SW 1039, 

43. 

43. Muskegon Tract., ete, Co, v. 
Muskegon, 167 Mich. 331, 132 NW 
1060, 10638. 

44. Weigel’s Succ., 18 La. Ann. 49, 
52 [quot O’Keefe v. Irvington Real 
Hst., 87 Md. 196, 201, 39 A 428]. 

45. Hurd v. Fairbury, 87 Nebr. 745, 
128 NW 6388, 640. 

46. Smith v. Forrest, 49 N. H. 230, 

34 [quot O’Keefe v. Irvington Real 
Rist, Co., 87 Md. 196, 201, 89 A 428; 
Egan v. "Finney, 42 Or. 599, 603,72 2. 
133; Endowment Rank K. P. v. Steele, 
107 Tenn. 1, 7,.63 SW 1126]. 

47. Endowment Rank. K> Py v- 
Steele, 107 Tenn. 1, 8, 63 SW 1126. 

48. Century D., [quot Osborne v. 
San Diego Land, etc., Co., 178 U. S. 
22, 38, 20 SCt 860, 44 L. ed. 961]; 
Webster D. [quot Ambler’s App., 2 
Montg. Co. (Pa.) 65, 66]. 

49. Webster Int. D. [quot Button 
v. Virginia State Corp. Commn., 105 
Va. 634, 54 SE 769, 770]. To same 
effect Savannah, etc., R. Co. v. Geiger, 
21 Fla. 669, 698, 58 AmR 697; Rich- 
mond v, Henrico County, 83 Va. 204, 
211, 2 SH 26, 

50. State v. Rogers, 107 Ala. 444, 
450, 19 S 909, 32 LRA 520. 

51. Davidson v. Lanier, 4 Wall. 
(U..S.)) 447, 455, 18 LL. ed. 377, 

[a] Embracing entire proceedings. 
—To “establish” a company for any 
business means complete and perma- 
nent provision for carrying on that 
business, and putting a company in 
operation may well include its con- 
tinued, as well.as its first or original, 
operation; and the word, as used in 
the statute to suppress private bank- 
ing, covers with its prohibition not 
only the primary steps in establish- 
ing the bank, but the whole range of 
its transactions by which iliegitimate 
currency is imposed on the com- 
munity. Davidson v. Lanier, 4 Wall. 
CU, S!) "447," 455, 18 bed!) 377. 

52. Yazoo, etc., R. Co. v. Baldwin, 
78. Miss: 57, 60;.29 S 763, 

53. Reed v. Walker, 2° Tex! Civa A. 
9295 Atos OOtc 

54. Richmond v. Henrico County, 
83 Va. 204, 209, 2 SE 26 (“Then the 
proper meaning of the word used in 
the statute, section 6, conferring the 
power to ‘establish’ hospitals, is to 
be determined by ascertaining how a 
government, petty or supreme, ‘es- 
tablishes’ a public institution. The 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘tablish and construct wharves, docks, piers, ete.,’? 5 
“‘establish and fix,’’ °° ‘‘establish and maintain,’? 57 

regulate domestic 
“establish and regulate markets,’’ 5 ‘‘establish an 
uniform rule of naturalization,’’®° ‘‘establish a 
park,’’ ® ‘‘establish a police government,’’ 2 ‘‘es- 
institution,’’ & 
will,’’ ®* ‘“establish cemeteries or burial places,’’ ® 
‘festablish . ... claim,’’ ®* “‘establish .\. . corners 
and boundariés,’’*? ‘‘establish ferries or bridg- 
es,’’ 8 ‘establish, institute, or put in operation,’’ & 
‘establish justice,’’ 7 ‘‘establish new counties,’’ 7 
‘establish, or continue, or use,’’ 7 ‘‘establish or 
maintain any additional hospital,’’?7? ‘establish 
‘festablish post-offices 


‘establish and 


tablish a_ public 


“1 ‘Ownership, ’” % 

/ 
constitution of the United States 
says: ‘Congress shall have power to 
establish post-offices and post-roads.’ 
Congress ‘establishes’ a post-office by 
a law or by regulation of the post- 
office department, simply designating 
a certain place for that purpose, and 
the post-office is ‘established’ at that 
place, whether it is administered in 
a public building of the United States 
for the purpose, or in a country store, 
or though no postmaster be yet ap- 
pointed to conduct it. A municipal 
government ‘establishes’ a hospital 
by purchasing a place specially for 
that purpose. .-A city council, by 
designating and directing the pur- 
chase of a place for a hospital, and 
by appropriating the money of the 
city to pay for it, and by the pay- 
ment of the money and the reception 
of a deed for the property or place 
purchased’), See also Hospitals [21 
Cye 1107]. 

55. Madison v. Daley, 58 Fed. 751, 
755. See also Wharves [40 Cyc 896]. 

56. In re Mutual L. Ins. Co., 89 N. 
Y. 530, 533 (street grades). 

57. State v. Collier, 171 Ind. 606, 
609, 86 NE 1015, 1017; Brockport v. 
Green, 89 Misc. 231, 79 NYS 416, 418; 
Piper v. Choctaw Northern Townsite, 
ete., Co., 16 Okl, 436, 439, 85 P 965. 

[a] Sewer system.—Brockport v. 
Green, 39 Misc. 231, 233, 79 NYS 416. 
See also Drains § 3 et seq. 


58. Davenport v. Caldwell, 10 8S. C. 
317, 4 
59. Jacksonville v. Ledwith, 26 


Fla. 163, 192, 7 S 885, 23 AmSR 558, 
9 LRA 69. To same effect Gale v. 
Kalamazoo, 23 Mich. 344, 9 AmR 80; 
Peo. v. Lowber, 28 Barb. (N. Y.) 65, 
70; Ketchum v. Buffalo, 21 Barb. (N. 
Y.) 294, 298 [aff 14 N. Y. 356]; Wart- 
man v. Philadelphia, 33 Pa. 202, 210; 
Rex v. Cotterill, 1 B, & Ald. 67. See 
also Municipal Corporations [28 Cyc 
930]. 

ay To move from place to place. 
—The right of a city to “establish 
and regulate markets” therein in- 
cludes the right to shift such mar- 
ket from place to place when the 
convenience or necessities of the 
place demand it. Wartman v. Phila- 
delphia, 33 Pa. 202, 210. 

60. U.S. v. Severino, 125 Fed. 949, 
953; Dickey v. Maysville, etc., Turnp. 
Road Co., 7 Dana (Ky.) 1138, 125, 126. 
See also Aliens § 128. 

61. Atty.-Gen. v. Toronto, 6 Ont. 
T2159, 1672 


62. Peo. v. Mahaney, 13 Mich. 481, 
490. ‘ 
63. Richmond y. Henrico County, 


83 Va, 204, 209, 2 SE 26. 

64. Clark v. Poor, 73 Hun 143, 144, 
25 NYS 508; Matter of Abel, 63 Misc. 
169, 171, 118 NYS 429, 431. See also 
Wills [40 Cyc 1223]. 


65, Bogert y. Indianapolis, 13 Ind. 
134, 135. See also Cemeteries §§ 2-4, 

66. Weigel’s Succ., 18 La. Ann. 49, 
5 


25 
' 67. Faucher v. Tutewiller, 76 Ill. 
194, 196. See also Boundaries § 170 
et seq. é, 

68. Wright v. Nagle, 101 U. S. 791, 
796, 25 L. ed. 921. See also Bridges 
§§ 6-45; Ferries [19 Cyc 493]. 


‘unlawful 


ESTABLISH 


relations,’’5® | reaus,’’ 77 ‘ 


‘festablish a 


9789 66 
pany, 


and 


69. Davidson v. Lanier, 4 Wall. 
(Uy SP 447, “454 ven ied.43 Tis 

70. Chisholm vy. Georgia, 2 Dall. 
(U. S.) 419, 475, 1 L. ed. 440; Dickey 
v. Maysville, etc., Turnp. Road Co., 7 
Dana (Ky.) 1138, 125, 126. 

71. State v. Cook, 78 Tex. 406, 14 
SW 996, 999. See also Counties § 4. 

72. State v. Herselus, 86 Iowa 214, 
216, 53 NW 105. 

73. Com. v. Pittsburg Charity Hos- 
pitaly199" Pa. 1195-123 48° An 906: 

[a] Rebuilding or enlargement ex- 
cluded.—The act of April 20, 1899, 
(P. L. p 66), which declares it to be 
é “hereafter to establish or 
maintain any additional hospital, 
pest house, or burial ground in the 
built up portions of cities,’ does not 
prevent an existing hospital from 
tearing down its existing building 
and constructing a new building upon 
the same site, or from erecting a 
larger building, so long as it does so 
on the location in which its hospital 
was maintained rrior to the passage 
of the act. Com. v. Pittsburg Char- 
ity Hospital, 199 Pa. 119, 122,48 A 906. 
She Weigel’s Suce., 18 La. Ann. 49, 
oa, 

75. Ware v. U. S., 4 Wall. (U. S.) 
617, 632, 18 L. ed. 389; McCulloch v. 
Maryland, 4 Wheat. (U. S.) 316, 417, 
4) -ed.°579; “US'S? vy." Boston Bll R. 
Co., 176 Fed. 963, 968; Richmond v. 
Henrico County, 83 Va. 204, 209, 2 
SE 26. See Dickey v. Maysville, etc., 
Turnp. Road Co., 7 Dana (Ky.) 1138, 
125, 126 (the term ‘means, ex vi 
termini, not only the designation and 
adoption of an existing house and 
road for a post-office and a post road, 
but also, more ccmprehensively, the 
renting or building of a house, and 
the construction and the reparation 
of a road, and the appropriation of 
money for any of those national pur- 
poses, whenever any of them shall be 
deemed useful’). 

[a] The government’s mere occu- 
pation of a rented building on a post 
road for a post office does not con- 
stitute the establishment of a post 
office in the sense of accomplishing 
of itself any appropriation or dedica- 
tion of the site selected to public use, 
or any interference with existing 
rights therein. U. S. v. Boston El. 
R. Co., 176 Fed. 963, 965. 

[b] Power to discontinue implied. 
—The power to estahblish post offices, 
given to the postmaster-general, in- 
cludes the power to discontinue them. 
Ware v. OS. AT OW allie CO, (Si yeconly; 
632, 18 L. ed. 889. See also Post Office 
[81 Cyc 974]. 

76. Nottawasaga v. Hamilton, etc., 
Re Con )16-Ont, A525 69. 

77. Button v. State Corp. Commn., 
105 Va. 634, 639, 54 SEH 769, 770. 

78. Weeks v. Trask, 81 Me. 127, 
131, 16 A 413, 2 LRA 532. 

[a] A written submission to arbi- 
trators, (1) giving them authority to 
“find and establish’ the boundary 
lines between the adjoining lands of 
different proprietors, gave the arbi- 
trators authority to ascertain and 
confirm what was before doubtful— 
the preéxisting line on the respective 
sides of which the parties have held 
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post-roads,’’ 75 ‘‘establish ... regular way  sta- 
tions,’’ *® ‘‘establish subordinate divisions or bu- 
‘establish the boundary line,’’78 ‘‘es- 
tablish the corners of a boundary,’’*® ‘‘establish 
the line in dispute,’’ ®° ‘‘establish the terminus and 
depot,’’ ®t ‘establish transportation lines;’’ 8? also 
the phrases ‘‘clearly establish,’’ §* ‘‘fail to estab- 
lish,’’ 8 ‘‘layout and establish,’’®* ‘‘ordain and 
establish,’’ ®° ‘‘set up or establish,’’ 8? and ‘‘shall 
from time to time by law establish.’’ 88 

As a participle: 


‘‘Kstablishing a banking com- 


establishing a grade,’’ °° ‘‘establishing 
a market,’’ 94 ‘‘establishing a public place,’’ °? ‘‘es- 
tablishing a school,’’ % ‘‘establishing a settlement 


title. Weeks v. Trask, 81 Me. 127, 
131, 16 A 418, 414,.2 LRA 532. (2) In 
a proceeding to settle and “establish” 
a disputed boundary line between two 
sections, an order appointing a com- 
mission of surveyors, and directing 
them “to make survey of and estab- 
lish the line in dispute,’ does not 
authorize the commission to estab- 
lish for themselves and upon their 
own judgment a line dividing the 
lands, without regard to the line of 
the government survey, but only to 
ascertain and reéstablish the location 
of the original corners and bound- 
aries. Faucher v. Tutewiller, 76 Ill. 
194, 196. 
Egan v. Finney, 42 Or. 599, 602, 
5170 133, 1385. See also Boundaries 

70. 

80. Faucher v. Tutewiller, 76 Ill. 
194, 196. , 

81. Geauyeau v. Great Western R. 
Co., 3 Ont, A. 412, 422. 


82. Camden, etc., Transp. Co. v. 
Mansfield Tp. Comrs., 23 N. J. L. 
510, 518, 57 AmD 409. 


83. Fisher y. Travelers’ Ins. Co., 
124 Tenn. 450, 508, 138 SW 316, 330, 
AnnCasl1912D 1246 (a fact by evi- 
dence). : 

84. Casey v. State, 49 Tex. Cr. 174, 
176, 90 SW 1018, 1019 (‘‘fail to estab- 
lish” manslaughter, and ‘fail to es- 
tablish” self-defense). 

(Tex). Civ: 


85. Lasater v. Lopez, 
A.) 202 SW 1039, 1043. 
86. U.S. v. Smith, 4 N, J. L. 38, 42. 


87. Anderson v. Faulconer, 30 
Miss. 145. 
fa] A covenant not “to set up cr 


establish,” or cause to be set up or 
established, in the same town, a 
newspaper or printing press in oppo- 
sition to the covenantees, is broken 
when a new press is established at 
that place by a third party and the 
covenantor is employed therein as 
manager, receiving for his compensa- 
tion a certain portion of the profits. 
Anderson v. Fauleoner, 30 Miss. 145. 


88. Forbes v. State, 18 Del. 197, 
203, 43 A 628. 
89. Davidson vy. Lanier, 4 Wall. 


(U. S.) 447, 455, 18 L. ed. 377. 

90. Reilly v. Ft. Dodge, 118 Iowa 
633, 637, 92 NW 887, 889. ; 

[a] As preceding physical change. 
—(1) A street grade can be estab- 
lished only by ordinance regularly 
adopted. ‘“‘Hstablishing a grade” does 
not mean the actual lowering or rais- 
ing the surface of the street, but it 
means the fixing of a base line or 
plane of reference and certain meas- 
urements from that plane. Reilly v. 
Ft. Dodge, 118 Iowa 633, 637, 92 NW 
887, 889. (2) The “establishment of 
a grade of a street” takes place when 
corporate action is had to that end. 
The establishment of the grade may, 
and usually does, precede actual 
grading of the street. Cummings v. 
Dixon, 139 Mich. 269, 272, 102 NW 
751. To same effect Larned v. Bris- 
coe, 62 Mich, 3938, 29 NW 22. 

91. Richmond y. Henrico County, 
83 Va. 204, 211, 2 SE 26. 


92. Richmond y. Henrico County, 
83 Va. 204, 210, 2 SE 26. 
93. Atty.-Gen. v, Soule, 28 Mich. 
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or residence on public land,’’ % 


will,’’ *> ‘‘establishing or putting in operation any 
banking institution, association or concern,’’ °® and 


‘festablishing the executive and 
ments in Alaska.’’ 7 
[§ 11] B. In Past Tense—1. 


conformity to the respective definitions above 
given °§ established has been variously defined as 
meaning settled ;°® settled firmly ;! permanently set- 
_tled and confirmed;? confirmed;* fixed;* formed 5° 
instituted ;° modeled;’ prescribed;® acknowledged ;° 
ratified ;1° recognized; set in office;!? purchased.'3 
Apphed to a road or private way the term means 


‘laid sout.?? +4 
[§ 12] 2. Phrases, 


153, 157; Atty.-Gen. v. Hull, 9 Hare 
AAS 649, 41 EngCh 647, 68 Reprint 
672, 


94. U. S. v. Buchanan, 232 U. S. 


12, T4, 34 SCt 237, 58 L. ed. 511. 

95. Clark v, Poor, 73 Hun 143, 144, 
25 NYS 908, 909 (means the same as 
“proving a will’). 

96. Davidson v. Lanier, 4 Wall. 
(U. S.) Lac 448, 18 L. ed. 377. 

O75 (Uw Sh ve Wigger, 235 U.S. 276, 
279, 35 SCt 42, 59 L. ed. 226. 

98. See supra § 1. 

99. Savannah, ete., R. Co. v. Gei- 
ger, 21 Fla. 669, 697, 58 AmR 697; 
Gamble v. Martin, (Tex. Civ. A.) 151 
SW 327, 330; Suit v. State, 30 Tex. 
A. 319, 322, 17 SW 458; Jones v. Mon- 
son, 137 Wis. 478, 119 NW 179, 183, 
129 AmSR 1082. 

1. O’Keefe v. Irvington Real Est. 
Co., 87 Md. 196, 39 A ws 429; U. S. 
v. Smith, A Ne Tels. 38, 

2. Weigel’s Succ., a a Ann. 49, 
52 [quot O’Keefe y. Irvington Real 
Est. Co., 87 Md. 196, 39 A 428, 429]. 

3. Davenport v. Caldwell, 10 S. C. 
317, 339; Suit v. State, 30 Tex. A. 319, 
322, 17 SW 458. 

4 Suit v. State; 30 Tex. A. 319, 
322, 17 SW 458. 

Fy Serve SOImIth, 4 Nerden woos ao. 

6 U.S. v. Smith, 4 N. J. L. 38, 438. 

[ja] Preparation without cessation 
equivalent.—To give effect to the 
probable intention of a testatrix as 
gathered from the language of her 
will, a hospital was held to have been 
“established” within five years from 
her death, when, beginning shortly 
after her death, a .movement was 
started and thereafter carried for- 
ward without cessation which, within 
the five years, resulted in a charter 
for its establishment, the acquisition 
of a building site, and preparation 
for building, and which within eigh- 
teen months after the expiration of 
the five years brought the hospital 
into actual operation. In re Pierpont, 
72 Vt. 204, 47 A 780, 781. 

7. U.S: v. Smith, 4 N. J. Tu, 88, 43. 

8. Ex . Lothrop, 11S Dass; 
6 SCt 984, 987, 30 L. ed. 108; Shell v. 
State, 2 “Ala. A. 207, 56 s 39, 42; 
Bullis v. Chicago, 235 Ill. 472, 85 NE 
614, 617. 

9. Davenport v. Caldwell, 10 S. C. 
317, 339. 

10. Davenport v. Caldwell, 10 S. C. 
9 


11. Davenport v. Caldwell, 10 S. C. 
317, 339. 

12. U.S. v. Smith, 4 N. J. L. 38, 43. 

13. Hurd y. Fairbury, 87 Nebr. 745, 
128 NW 638, 640; O’Neil v. Walpole, 
74 N, H. 197, 66 A119, 120. 

[al An electric plant, if it were 
about to be removed, or taken down, 
or to fall into disuse or decay, or 
was for any other cause in a precari- 
ous or inefficient condition, when pur- 
chased by a city to put it on a per- 
manent footing, would be ‘“estab- 
lished.” Hurd v. Fairbury, 87 Nebr. 
745, 128 NW 638, 640. 

poy a proposed highway is “es- 
tablished’ when the selectmen enter 
into a contract and purchase such 


‘‘Hstablished and found- 


ESTABLISH 


‘establishing a 


judicial depart- 


ed,’’ 15 ‘established anew or abrogated,’’+® ‘‘es- 
tablished at the grounds purchased,’’ 1” , ‘‘estab- 
lished by a jury,’’ 18 ‘‘established by law,’’ ?® ‘‘es- 
tablished by the proceedings,’’ 7° ‘‘established else- 


where in Ontario,’’ *1 ‘‘established for and held,’’ 


In General. In 


tablished,’’ 78 


property. O’Neil v. Walpole, 74 N. H. 
197, 66 A 119, 120. 

14. Watkins v. Country Club, 120 
Ga. 45, 47, 47 SE 538. See also 
Stephenson y. Leesburgh, 33 Oh. St. 
475, 480 (an answer admitting that a 
village, with its streets and alleys, 
was laid out and “established,” in 
effect concedes all that is essential 
to the legal dedication of such town, 
including its streets and alleys, for 
it could not be “established” without 
a legal dedication). 

15. piee eves App., 125 Pa. 362, 
375, 17 A 412, 

[a] Degree of completeness.—Con- 
struing the term as used in a will 
where a testator gave a certain sum 
to the trustees of a hospital, pro- 
vided it should be established and 
founded within a certain time, and 
the court said: “But, it is said, the 
will requires the hospital to be estab- 
lished and founded; that is, as con- 
tended, built and completely equipped 
ready for immediate occupation, be- 
fore the expiration of five years from 
the death of the surviving sister; or, 
if this is not the meaning, there must, 
at least, within that period, be the 
actual possession of moneys Sufficient 
to erect, equip and endow; and as 
neither of these conditions exists or 
can exist, the estate, it is claimed, 
must pass to the heirs and next of 
kin. The words ‘founded and estab- 
lished,’ even when standing alone, do 
not, necessarily, imply completion. 
To establish, as defined by Bouvier, 
is ‘to found, to create, to regulate;’ 
and foundation or to found, as ‘the 
establishment of a charity. That 
upon which a charity is founded and 
by which it is supported.’ For this, 
Sutton’s Hospital Case, 10 Coke 28a, 
77 Reprint 960, is referred to, where 
it is said: ‘It is to be known that in 
law there are two manners of founda- 
tions, one fundatio incipiens, the 
other fundatio perficiens, and there- 
fore quatenus ad capacitatem et 
habilitatem, the corporation is meta- 
phorice called the foundation, for 
that is the beginning, as a founda- 
tion quasi fundamentum capacitatis, 
or preceding the whole; and there- 
fore, in 21 H. VIL, 4a, a writ was 
brought against John Arden, Abbot 
of St. John Baptist of Colchester. 
The defendant pleaded that before 
time of memory foundation was made 
of the same place per nomen abbot, 
ecel’ et monast’ de S. Joh’ de Col- 
chester, etc., where foundation is 
taken for incorporation; 38 Edw. IILI., 
14; 38 Hdw. III., 28a; 20 H. VI., 27a; 
and 18 H. VI, 16a, in the Dean and 
Canons of Windsor’s Case, Moore K. 
B. 71, 72 Reprint 1448, and divers 
other books agree with the same; 
sed quatenus ad dotationem, the first 
gift of the revenues is called the 
foundation, and he who gives it is 
the founder in law, for proprie fun- 
datio est quasi fundi datio, and the 
first gift is fundamentum dotationis 
seu collationis, et appellatione fundi 
eedificum et ager continentur; and 
that is proved by the statute of 


‘“damages 
wits 222 trades to be established,’’ *° ‘‘laid out and 
established, 7 31 “lawfully acerued. or established,’’ 32 

“right established, accrued or accruing,’’ *3 “scheme 


‘festablished regularly and strictly according to 
law,’’ 2% and ‘‘established through the intervention 
of a jury;’’ 74 also the phrases 
tablished,’’ *. ‘‘allowed or established,’’?° ‘‘any 
right established,’”? 


‘facerue and be es- 


“‘cause to be set up or es- 
established by  affida- 


West. 2, c. 41.2” Seagrave’s App., 
125 Pa. "362, 375, 17 A 412. 

16. Osborne vy. San Diego Land, 
etc., Co., 178 U. S. 22, 38, 20 SCt 860, 
44 L. ed. 961. 

17. Richmond y. Henrico County, 
83 Va. 204, 210, 2 SE 26. 

Cire Fitch v. Taft, 126 Mass, 5038, 

4, 

19. Dane v. Smith, 54 Ala. 47, 48 
(construing the term as meaning de- 
clared by legislative enactments); 
Healey v. Dudley, 5 Lans.- (N. Y.) 
115, 120. 

20. Fitch v. Taft, 126 Mass. 503, 


21. Re Alliston, 38 Ont. L. 579, 
581, 35 DomLR 128 [dism app 11 
OntWN 288, 34 DomLR 294]. 

22. Shell v. State, 2 Ala. A. 207, 
212,.56 S .39. 

23. Richmond v. Henrico County, 
83 Va. 204, 208, 2 SE 26. 

24. Fitch v. Taft, 126 Mass, 503, 


25. Brinkworth v. Hazlett, 64 
Nebr. 592, 598, 90 NW 537. 

26. Brinkworth v. Hazlett, 64 
Nebr. 592, 598, 90 NW 537. 

27. Richards v. Bellingham Bay 
Land (Co:, 54 Fed. 9209, 213, 4..€CA 
28. ae eae v. Faulconer, 30 

29. Savannah, etc., R. Co. v. Gei- 
ger, 21 Fla. 669, 697, 58 AmR 697. 
30. O’Keefe v. Irvington Real Est. 
Co., 87 Md, 196, 187, 39 A 428. 

31. Stephenson vy. Leesburgh, 33 
Oh, St. 475, 480. 

32. Peo. v. Cohocton Stone Road 
Co. fr 25 Hunt (EN Vip eLeerehs. 

[a] Absolute and vested right.— 
The term as used in L. (1880) ¢ 245, 
providing that on the vacation of 
the charter of any corporation such 
action should not affect any lawful 
act done, or right or defense accrued 
or established, the limitation “law- 
fully accrued or. established’ means 
an absolute and vested right, and 
hence does not apply to a motion 
made aiter a decree entered affect- 
ing the charter of the corporation, 
for attachment was against:the direc- 
tors for the payment of costs against 
it. Peo. v. Cohocton Stone Road Co., 
2b) Eun’ GN: GY.) 3; ; 

83. Richards v. Bellingham Bay 
ine Co., 54 Fed. 209, 213, 4 CCA 
90. 

[a] Right of dower excluded.—A 
statute defining the property rights 
of husband and wife, and providing 
that any “right established, accrued 
or accruing” prior to the time the 
act went into effect should be gov- 
erned by the law in force at the time 
such right was established or ac- 
crued, cannot be construed to include 
the right to dower before the death 
of the husband. As it can be wholly 
taken away by statute, it is not 
“established” or “accrued’; and as 
it is not an increasing, enlarging, or 
augmenting right, it is not an “ac- 
eruing” right. The fact that the 
possibility of dower may at times 
be said to be approaching the time 


iol Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


= 


—— 


ESTABLISH—ESTABLISHMENT 


legally established,’’?*4 and ‘‘settlement ... al- 
.ready ... established.’’ 3° 
‘‘Kstablished banking com- 
pany,’’ °° ‘‘established business,’’ 37 ‘‘ established 
“festablished facts,’’ 39 


As a participle: 


eounty,’’ 38 


when it will be realized is another 
thing from saying that the right is 
increasing or augmenting. The pos- 
sibility or expectancy may become 
stronger or greater as the husband’s 
death approaches, but not the right. 
Richards v. Bellingham Bay Land Co., 
54 Fed. 209, 213, 4 CCA 290. 

34. In re Mason’s Orphanage, etc., 
[1896] 1 Ch. 54, 59. 

35. U. S. v. Buchanan, 232 U. S. 
72; 75,° 34 SCt 237, 58 L. ed. 511. 

36. Com. v. Simonds, 11 Gray 
(Mass.) 306, 307. 

[a] “Incorporated” compared.—An 
“incorporated banking company in 
this state” necessarily implies a bank 
organized under a legal charter or 
authority in the form of a _ special 
act or some general law authorizing 
and giving a corporate character to 
such association, but the term “estab- 
lished” may imply nothing more than 
a voluntary association organized by 
its own independent agreement, and 
not in pursuance of any statute in- 
corporation. Com. v. Simonds, 11 
Gray (Mass.) 306, 307. 

37. Allen v, Com., 188 Mass. 59, 60, 
74 NE 287, 289, 69 LRA 599; Burhans 
v. New York, 163 NYS 140, 142. 

38. Askew v. Hale County, 54 Ala. 
639, 642, 25 AmR 730; Detroit First 
Nat. Bank y. Beltrami County, 77 
Minn. 48, 44, 79 NW 591. To same 
effect State v. Parker, 25 Minn. 215, 
219; State v. McFadden, 23 Minn. 
40, 42. See also State v. Pacific 
County Super, Ct., 47 Wash, 453, 92 
P 345, 347 (the term means finally 
established). 

{a] Explanatory definition.—‘‘An 
‘established county,’ in the constitu- 
tional sense, is a territorial subdivi- 
sion of the state, with certain pre- 
scribed boundaries, designated and 


- set apart by legislative authority for 


the erection and creation of an or- 
ganized county, with the powers and 
incidents pertaining to a quasi cor- 
poration of that character, whenever, 
in the judgment of the legislature, 
it shall contain the requisite popula- 
tion for that purpose. The manifest 
object sought in the establishment of 
such counties, in advance of settle- 
ment, is to secure to each a terri- 
torial area of sufficient size, and with 
suitable boundaries, to accommodate, 
when settled, its entire population; 
to obtain efficient county govern- 
ments; and to avoid the evils sup- 
posed to be incident to their forma- 
tion out of sparsely-settled districts, 
under the influence of local consid- 
erations having reference rather to 
the interests of some town site, ex- 
pectant the advantages of a county 
seat, than the well-being of the 
whole.” State v. McFadden, 23 Minn. 
40, 42. See also Counties § 4 et seq. 

[b] “Organized counties” distin- 
guished.—The distinction between 
“organized” counties and “estab- 
lished” counties, recognized under 
the constitution in statutes of Min- 
nesota, is that the “establishing” of 
a county is the setting apart of ter- 
ritory to be in future organized as 
a political community or quasi cor- 
poration for political purposes, while 
the “organizing” is the vesting the 
people of such territory with such 
corporate rights and powers. State 
Vv. Parker, 25--Minn. 215, 219... To 
same effect Detroit First Nat. Bank 
v. Beltrami County, 77 Minn. 43, 79 
NW 591. 

39. Averbuch vy. Great Northern 
R. Co., 55 Wash. 633, 636, 104 P 1103, 
1105 (the term means the questions 
of fact which are passed upon by the 
jury under competent testimony and 
correct instructions). 

40. Gallaher v. Jefferson, 125 Iowa 
324, 326, 101 NW 124, 126; Cummings 


| 


““established 


v. Dixon, 139 Mich. 269, 270, 102 NW 
751, 752; Larned v. Briscoe, 62 Mich. 
393, 400, 29 NW 22; Mayer v. New 
York, 193 N. Y. 535, 537, 86 NE 553; 
In re New York Mut. L, Ins. Co., 89 
N. Y. 530, 533. See also Municipal 
Corporations [28 Cye 1000]. 

[a] As meaning grade of street.— 
The term “established grade,’ as 
used in Code § 782, providing that 
sidewalks shall not be constructed 
until the streets have been graded 
so that sugh sidewalk will be at the 
established grade, means the grade 
as established for the street. Galla- 
her v. Jefferson, 125 Iowa 324, 101 
NW 124, 126. 

41. Palatka, ete, R. Co. v. State, 
2id0) Hla.) 0 46,' eb 47. 08 Sal OS; ako, tL 
AmSR 395. See also Highways [37 
Cyc 17, 

{a] “Common highway” equiv- 
alent.—An allegation, in an indict- 
ment for obstructing a highway, that 
a road described is a “common high- 


way” is equivalent to an allegation 
that it is an “established highway.” 
Palatka nete, = RAwCon War istaue,.;ce 


eae 546, 551, 3 S 158, 161, 11 AmSR 
395. . 

42. Weller v. Pennsylvania R. Co., 
113 Fed. 502, 505; Androscoggin, etc., 
R. Co. v. Stevens, 28 Me, 434, 436; 
Rhodes vy. Salem Turnp., ete., Corp., 
98 Mass. 95, 97. See also Corpora- 
tions § 420. 

43. Osborne v. San Diego Land, 
ete., Co., 178 U. S. 22, 38, 20 SCt 860, 
44 L, ed. 961; Houston Coal, etc., Co. 
v. Norfolk, etc., R. Co., 171 Fed. 723, 
725; U. S. v. Howell, 56° Fed. 21,. 24, 
29. 

[a] “Posted up’ compared.—(1) 
“Bstablished”’ cannot be construed to 
mean “posted up,” if it is known by 
the people in charge of the railroad 
as an established rate, as a fixed rate 
having a uniform character. An ‘“es- 
tablished rate” is one that has be- 
come a fixed rate under which the 
railroad acts, and combining for the 


purpose of evading that rate is a 
violation of the statute. U.. S. v. 
Howell, 56 Fed, 21, 24, 29. (2) If a 


new rate, to be charged by a carrier, 
was filed and posted for the requisite 
period, such a rate was “established” 
within the Interstate Commerce Act. 
Houston Coal, ete., Co. v. Norfolk, 
6tc., he. Con WohwMeds (2s, .a0) . Late 
178 Fed. 266, 101 CCA 626]. 

44. Chester v. Baltimore, etc, R. 
Com La OPA ey eck, = cl An oO 
Ambler’s App., 2 Pa. Cas, 375, 378, 4 


A 187, 188. See Phillips v. Connells- 
ville, etc., R. Co., 247 Pa. 560, 564, 
93 A 603 (“The word ‘established’ 


was used advisedly in the section 
under consideration and indicates the 
kind of road or way which the legis- 
lature intended should be protected 
in the construction of a railroad.. It 
was not every footwalk, path or road 
used temporarily by one or more per- 
sons or granted to and used by an 
individual as a yrivate right of way 
to and from his’ premises which 
might, at his pleasure, be discon- 
tinued or abandoned at any time and 
which was simply a property right. 
Applying the well recognized mean- 
ing of the word ‘established,’ the 
road or way which is not to be im- 
peded in the construction of a rail- 
road is a road or way which is fixed 
or settled unalterably. It is such as 
is settled, fixed and determined by 
authority of law or such as_ recog- 
nized as a legal and public highway 
and to be used perpetually as such’). 

[a] Unopened street.—An “estab- 
lished road” includes a street laid out 
by the commissioners and approved 
by the court, although not opened, 
within the meaning of the act of 
Febr. 19, 1849, providing that rail- 
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grade,’’ 4° ‘established highway,’’ 4! ‘‘ established 

place of business,’’ 4? ‘‘established rates,’’ 4% ‘‘es- 

tablished road or way.’’ 44 ~ 
ESTABLISHMENT.*® 


The act of establishing, 


road companies shall so construct 
their roads across an established road 
or way as not to impede passage or 
transportation. Chester v. Baltimore, 
eee RS Cose Leg Pa. c2 1b) wae s eae 

{b] A private way across a farm, 
leading from the farm buildings to 
a ferry, used only by the owner of 
the farm and his tenants for their 
convenience, fenced on but one side, 
and not permanent in its nature or 
construction, is not an “established” 
road or way, within the meaning of 
the act of Febr. 19, 1849, § 12, pro- 
viding that such a way must not be 
impeded or obstructed by a railroad. 
Ambler’s App., 2 Pa. Cas. 375, 878, 4 
A 187, 188. 

45. Establishment: Of: 
Asylum see Asylums § 3. 
Blockade see War [40 Cyc 314]. 
me of Health see Health [21 Cyc 


Boundary see Counties §§ 9-17; Muni- 
cipal Corporations [28 Cyc 179]; 
States [36 Cyc 843]; Towns [38 
Cyc 602]; and generally Boundaries 
§§ 170-359. 

Bridge see Bridges § 6. 

Canal see Canals §§ 2-33. 

Cemetery see Cemeteries § 14, 

City see Municipal Corporations [28 
Cye 179]. 

Constitution see Constitutional Law 
§ 11 et seq. 

County see Counties § 4. 

County government see Counties § 45. 

County seat see Counties § 56. 

Court see Courts § 178. 

Custom or usage see Customs and 
Usages § 80. 

Domicile see Domicile § 9. 

Dower see Dower 8 2387. 

Drain see Drains § 3. 

Drainage district see Drains § 12. 

Election district see Elections § 67. 

Exemption see Exemptions [18 Cyc 
1462]. 

Exemption from taxation see Taxa- 
tion [387 Cyc 905]. 

Exemption of homestead see Home- 
steads [21 Cyc 470]. 

Ferry see Ferries [19 Cyc 493]. 

Free gravel roads and turnpikes see 
Highways [37 Cyc 236]. 

Grade see Highways.[37 Cyc 157]; 
Municipal Corporations [28 Cyc 
834]. See also Eminent Domain 
§ 153 et seq. 

Heirship or right to share in distri- 
bution see Descent and Distribution 
§ 111. 

Highway see Highways [37 Cyc 17]. 

Highway by: 

Legislative act see Highways [37 
Cye 45]. 

Prescription see Highways [37 Cyc 
18 


Statute or town vote see Highways 
[37 Cye 52]. 
Statutory proceedings see High- 
ways [37 Cyc 53]. 
EAA ok: see Homesteads [21 Cyc 
4 


Hospital see Hospitals [21 Cyc 1107]. 

Levee see Levees [25 Cyc 190]. 

Lost instrument see Lost Instruments 
[25 Cye 1610]. 

Market see Municipal 
[28 Cyc 930]. 

Militia see Militia [27 Cyc 490]. 

Municipal corporation see Municipal 
Corporations [28 Cye 132]. 

Pent road see Pent Roads [30 Cyc 
1380]. 

Prison see Prisons [32 Cyc 316]. 

Private road see Private Roads [32 
Cye 368]. 

Public school see Schools and School 
Districts [35 Cyc 817]. 

Railroad see Railroads [33 Cyc 54]. 

Railroad crossing see Railroads [33 
Cye 340]. P 

Railroad station see Railroads [33 
Cyc 140]. 


Corporations 
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or the state or fact of being established.*® 
place of residence or business;** the place in which 
one is permanently fixed for residence or business ;*8 
the place of business *® or residence with grounds, 
furniture, equipage, ete., with which one is fitted 
out ;5° any office or place of business, with its fix- 
tures;°! a fixed place where business is conducted ;°? 
a place where the public is inyited to come and 
have its work done,®? that which serves for the 
carrying on of a business;>* a settlement;°> an in- 


stitution.>® 
Business establishment. 


those named.®? 
Mercantile establishment. 


Reformatory see Reformatories [34 
Cye 1004]. 
School see Schools and School Dis- 
tricts [385 Cyc 817]. 
Rea see States [36 Cyc 832, 843, 
Corporations 


Street see Municipal 
[28 Cye 834]. 

Street railroad see Street Railroads 
[86 Cye 1355] 


Telegraph or telephone see _ Tele- 
prop hs and Telephones [387 Cyc 
1622]. 


Title evidenced by lost records see 
Records [34 Cyc 611]. 

se age see Toll Roads [38 Cyc 

Town see Towns [38 Cyc 600]. 

Trust see Trusts [39 Cyc 509]. 

Turnpike see Turnpikes and Toll 
Roads [88 Cyc 365]. 

Waterworks by public authorities see 
Waters [40 Cyc 760]. 


Wharf by public authorities see 
Wharves [40 Cyc 896]. 

Will see Wills [40 Cyc 1223]. 

See also Establish ante p 898. 
“Constitution” synonymous see 


Constitution 12 C, J. p 651 note 86 


b]. 
“Construction” 
Construction 12 C. 


synonymous see 
J. p 1297 note 70 


Webster Int. D. 
[a] “Establishment of a charity.” 

—Bouvier L. D. [quot Seagrave’s 

App., 125 Pa, 362, 375, 17 A. 412], 

[b] “Establishment of a dispens- 
ary” is the procuring of a site and 
the erection of a suitable building 
therefor. Beekman vy. People, 27 
Barb. (N. Y.) 260, 264 [cit Atty.-Gen. 
v. Hull, 9 Hare 647, 649, 41 EngCh 
647, 68 Reprint 672]. 

[ec] “Establishment of a grade.””— 
Cummings v. Dixon, 139 Mich. 269, 
270, 102 NW 751, 752. See also cross 
references supra note 45. 

{d] “Establishment of a system 
of water works.”—Hempstead v, Sey- 
mour, 34 Misc. 92, 98, 69 NYS 462. 

47. Nuttall Stand. D. [quot Atty.- 
Gen. v. Toronto, 20° Ont. 19, 24]. 

48. Webster Unabr. D. [quot Rich- 
mond County Academy vy. Bohler, 80 
Ga. 159, 162, 7 SH 633]. 


Is 
46. 


fa] ‘Statutory definition. — “Any 
place within this commonwealth 
[Pennsylvania] other than where 


domestic, coal mining or farm labor 
is employed; where men, women or 
children are engaged and paid a sal- 
ary or wages, by any person, firm 
or corporation, and where such men, 
women or children are employed in 
the general acceptance of the term.” 
Act, May 2, 1905 (P.’L. p. 352) [quot 
McNabb v. Clear Springs Water Co., 
239 Pa. 502, 508, 87 A 55; McElhone v. 
Ste ee ‘Club, aye 12e 


Super. 262, 

49. Eiverhart v. Peo., 54 Colo. 272, 
280, 130 P 1076, 

50. Webster Unabr. D. [quot Rich- 
mond County Academy vy. Bohler, 80 
Ga. 159, 162, 7 SE 633]; Everhart v. 


A statutory phrase in- 
terpreted to mean one resembling a mill, workshop, 
or other manufacturing establishment, being con- 
fined to things of the same general character as 


A place where the 


Also a 


or foreign.® 


SI LICET; 


Peo., 54 Colo. 272, 280,130 P 1076. 

51. Webster Unabr. D. [quot Rich- 
mond County Academy vy. Bohler, 80 
Ga. 159, 162, 7 SE 633]. 

fa] An incorporated club main- 
taining and operating a bowling alley 
is an “establishment” within the 
meaning of the statute, which pro- 
vides that “no child under fourteen 
years of age shall be employed in 
any establishment.” McElhone v. 
Philadelphia Quartette Club, 53 Pa. 
Super. 262, 266. 

|G sii ee: steam laundry is an “estab- 
lishment” within a statute, imposing 
upon employers the duty of guarding 
all dangerous belting, gearings, and 
machinery, in “manufacturing, me- 
chanical, and other establishments.” 
McClary v.. Knight, 73 W. Va. 385, 
388, 80 SE 866. 

[ce] “Good will” included.—The 
term when used in a conveyance of 
a newspaper, the same being de- 
scribed as the “Watertown Reunion 
Establishment, including presses, 
type, etc.,”’ may be construed by im- 
plication to include the good will 
and the right to use the name of 
the paper. Lane vy. Smythe, 46 N. J. 
Eq. 4438, 452, 19 A 199, 

52. Hotchkiss v. District of Colum- 
bia, 44 App. (D. C.) 73, 79, LRA1917C 
922, AnnCas1918D 683. 

53. Hotchkiss v. District of Colum- 
bia, 44 App. (D. C.) 73, 79, LRA1917C 
922, AnnCas1918D 683. 

54. Everhart v. Peo., 54 Colo. 272, 
280, 130 P 1076, 

[a] Pipes of a gas company laid 
in streets of a city are part of the 
establishment of the company, and 
are subject to taxation, under a stat- 
ute providing that certain manufac- 
turing establishments should be tax- 
able, for the apparatus for delivery 
is merely an extension and continua- 
tion of the apparatus for the manu- 
facture of gas, and both belong to 
the establishment; but this does not 
include pipes owned by the-city or 
by private persons, into which the 
company delivers gas for consump- 


tion. Memphis Gaslight Co. v. State, 
yr (Tenn.) 310, 312, 98 AmD 
452. 

[b] A self-propelling concrete 


mixer, niounted on wheels, operated 
by steam, used for preparing and lay- 
ing pavements in the streets where 
the work was done, is an “establish- 
ment,” within the meaning of the 
term as used in Code Suppl. 1913 
§ 4999a2 providing that it shall be 
the duty of the owner, agent, super- 
intendent, or other person in charge 
of any manufacturing or other estab- 
lishment where machinery is used, to 
furnish and supply belt shifters or 
other safe mechanical contrivances. 
Plew v. Horrabin, 176 Iowa 584, 157 
NW 453. 

55. State v. Scullin-Gallagher Iron, 
etc., Co., 268 Mo. 178, 186 SW 1007, 
1008, AmnnCas1918E 620; Dent v. 
Bingham, 8 Mo. 579, 592. 


ESTABLISHMENT—ESTALLAGE 


buying and selling of articles of merchandise as- 
an employment is conducted.*® 

ESTABLISSEMENT or ETABLISSEMENT. A 
French word meaning establishment.°® 

ESTADIA (This day). 
lance, each day of delay in the delivery of a cargo.®° 

ESTADO. In Spanish law, the state or nation ;*! 
also, a state or condition, status, rank, ete., as free 
or slave, noble or sommes, clerical or lay, native 


In Spanish mazitime par- 


ESTAFA. In Spanish law, the act of seeking or 
taking with artifice and deceit, and without inten- 
tion to return, the money or property of another.®* 

EST ALIQUID QUOD NON OPORTET ETIAM 
QUICQUID VERO NON LICET 
CERTE NON OPORTET.** 

ESTALLAGE. 


As applied to markets, a satis- 


[a] French “établissement” equiv- 
alent.—‘“‘In the vernacular of the 
early French settlers of this State 
[Missouri] the word ‘établissement,’ 
the same as our English word ‘estab- 
lishment,’ meant nothing more than 
is implied by the word ‘settlement.’ ” 
State v. Scullin-Gallagher Iron, etc., 
Co., 268 Mo. 178, 186 SW 1007, 1008; 
AnnCasi918E 620. To same effect 
Dent v. Bingham, 8 Mo. 579, 592. 
See also BHEstablissement post -this 
page. 

56. Webster Unabr. D. [quot Rich- 
mond County Academy v. Bohler, 80 
Gaz. 159, 162, 7 SE. 6331735 \State | v- 
Scullin-Gallagher Iron, etc., Co., 268 
Mo. 178, 186 SW 1007, 1008, AnnCas 
1918E 620. See also Institution [22 
Cye 1373]. 

57. O’Connor v. Webber, 163 App. 
Div. 175, 178, 147 NYS 1053 (“It does 
not mean all business establishments 
where one or more persons are em- 
ployed at labor, but only those en- 
gaged to some extent at least in 
manufacturing of some kind”). 

58. Graham v. Hendricks, 22 La. 
Ann. 523 [quot Hoétchkiss v. District 
of Columbia, 44 App. (D. .G:)' 73, 79; 
LRA1917C 922, AnnCas1918D 683). 

{a] It implies operations conduct- 
ed with a view of realizing the profits 
which come from skillful purchase, 
barter, speculation, and -sale. Gra- 
ham v. Hendricks, 22 La. Ann. 523 
[quot Hotchkiss v. District of Colum- 
bia. 44 App. CDs C:) “W387 19 Linas 
1917C 922, AnnCasi918D 683]. 

59. State y. Scullin-Gallagher Iron, 
etc., Co.,-268 Mo. 178, 186 SW 1007, 
1008, AnnCas1918E . 620; Dent v. 
Bingham, 8 Mo. 579, 592. See also 
Hstablishment ante p 903. 

60. Escriche Diccionario. 

61. Escriche Diccionario, 

62. Escriche Diccionario. 

[a] Estado eclesiatico.— The cler- 
ical profession, Escriche Diccionario. 

[b] Estado honesto.—The state of 
being unmarried. Escriche Dicciona- 
rio. 

[c] Estado noble.—The nobility. 
Escriche Diccionario. 

{d] Estado de paz, de guerra y de 
sitic.—State of peace, war and siege. 
Escriche Diccionario. 

[e] Estado del reino.—Anyone of 
the class who had a vote in the 
ecortes. Escriche Diccionario. 

{f] Estados generalesi——The states 
general; the three orders of clergy, 
nobles, and people who assembled to 
deliberate on public affairs and make 
laws. Escriche Diccionario, 

63. Spain.—Escriche Diccionario; 
Pen. Code arts 558—565. 


aii ND ke ete Code arts 534-. 


See False Pretenses [19 Cyc 384]. 

64. A maxim meaning “There is 
some thing [are some things] which 
ought not to be done, even though 
it be lawful; but whatever is not law- 
ful certainly ought not to be done.” 
Adams Gloss. p 785. 
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ESTALLAGE—ESTAR A DERECHO 


faction to the owner of the soil for the liberty of 
_placing a stall upon it.% 

ESTAMENTO. In the old Spanish law of Ara- 
gon, each of the ‘‘estates’’ or classes which formed 
the cortes or assembly, including the clergy, the 
nobles, the knights and those of the universities.®° 

ESTAMPA. In the Spanish law, a mark similar 
to a trade-mark, but not restricted to commerce. Its 
author has the exclusive right to use it and to legal 
protection against its use “by others. Indecent or 

65. Northampton vy. Ward, 2 Str. 
1238, 1239, 93 Reprint 1155 [cit Blunt 
1D Pr Oe Minshens Boyer; Spellman 
Gloss., and quot Draper v. Sperring, 
HONG SBE N, (Satis) 123100 HCLatt'3, 
142 Reprint 392]. 

66. Escriche Diccionario. 


[a] The estamento of nobles is 
famous for its declaration to the 


liberties, 


you. 


king upon his election: 
count for aS much as you and have 
more power than you, elect you king 
that you may guard privileges and 
and also one between you 
and us, who has more authority than 
If not, not.” If the king should 68. 
ever break the fueros, 
have the right to elect another king, 
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libelous estampas will afford ground for criminal 
prosecution of their authors.®* 

ESTANCO. In Spanish law, the prohibition or 
restriction of a free sale of an article, the entry 
limiting such sale to certain persons at a fixed 
price, and the place where the sale is made.®® 

ESTAR A DERECHO. In Spanish law, to ap- 
pear in court, either personally or by attorney, and 
to undertake to abide by the decision.®® 


“We, who]even if he were a pagan. 
Las Siete Partidas, 1 
Rev. 961. 

67. Escriche Diccionario. See 
Trade-Marks, Trade-Names, and Un- 
fair Competition [38 Cye 674]. 

Escriche Diccionario. 
Escriche Diccionario. See Ap- 


pearances 4 C, J, p 1312. 


Lobingier 
Philippine L. 


they shall 69. 
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ESTATES 
By ALEXANDER STRONACH 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 911] 


ANALYSIS 


I. DEFINITIONS AND GENERAL CONSIDERATIONS [§§ 1-3] p 912 
A. Estate [§ 1] p 912 
B. Tenancy [§ 2] p 916 
C. Tenant [§ 3] p 916 fs 


II. CLASSIFICATION [§§ 4-42] p 916 
A. In General [§ 4] p 916 
B. With Regard to Quantity of Interest [§{ 5-22] p 917 
1. In General [§ 5] p 917 
2. Estates of Freehold [§§ 6-20] p 917 
a. Definition and Classification [§ 6] p 917 
b. Freeholds of Inheritance [§§ 7-19] p 917 
(1) Definition and Classification i (more nlyy 
(2) Fee Simple [§§ 8-16] p 918 
(a) Definition and Application of Term [§ 8] p 918 
‘b) Nature and Incidents [§§ 9-15] p 919 
aa. In General [§ 9] p 919 
bb. Power of Alienation [§ 10] p 919 
ce. Descent [§ 11] p 921 
? dd. Devise [§ 12] p 921 
ee. Curtesy and Dower [§ 13] p 921 
| ff. Liability for Debts [§ 14] p 921 
gg. Forfeiture [§ 15] p 921 
(ec) Fee in Abeyance [§ 16] p 921 - 
(3) Limited or Conditional Fees [§§ 17-19] p 922 
(a) In General [§ 17] p 922 
(b) Base, Qualified, or Determinable Fee [§ 18] p 922 
(ce) Fees Conditional [§ 19] p 924 
ce. Freeholds Not of Inheritance [§ 20] p 926 
3. Estates Less than Freehold [§§ 21-22] p 926 
a. In General [§ 21] p 926 
b. Copyhold Estate [§ 22] p 926 
C. With Regard to Time of Enjoyment [§§ 23-26] p 926 
1. In General [§ 23] p 926 
2. Estates in Possession [§ 24] p 926 
3. Estates in Expectancy [§§ 25-26] p 926 
a. In General [§ 25] p 926 
b. Future Estates [§ 26] p 927 
With Regard to Number and Connections of Tenants [§§ 27-29] p 928 
1, In General [§ 27] p 928 
2. Estates in Severalty [§ 28] p 928 
3. Estates in Plurality [§ 29] p 928 
EK. With Regard to Qualifications of Interest [§§ 30-42] p 928 
1. In General [§ 30] p 928 
2. states upon Condition [§§ 31-42] p 928 
a. Definition and Nature [§ 31] p 928 
b. Classification [§§ 32-39] p 929 
(1) In General [§ 32] p 929 
(2) Conditions Implied [§ 33] p 929 
(3) Conditions Expressed [§§ 34-37] p 929 
(a) In General [§ 34] p 929 
(b) Estates in Vadio, Gage, or Pledge [§ 35] p 929 
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(c) Estates by Statute Merchant and Statute Stapl 
(d) Estates by Elegit [§ 37] p 929 chs ill Pas 
(4) Conditions’ Precedent [§ 38] p 929 
(5) Conditions Subsequent |§ 39] p 929 
c. Requisites of Condition [§ 40] p 930 
d. Conditions and Limitations Distinguished [§ 41] p 930 
e. Conditional Limitations [§ 42] p 931 


III. ESTATES TAIL [§§ 43-58] p 931 
A. Definition and Nature [§ 43] p 931 


che k@hce) 


. Origin and Status [§ 44] p 932 

. Classification [§ 45] p 932 

. How Created [§ 46] p 933 

. What May Be Entailed [§ 47] p 933 
- Incidents [$$ 48-49] p 933 


= 1. In General [§ 48] p 933 
2. Right to Bar or Alien [§ 49] p 934 
G. Barring Estates Tail [§§ 50-57] p 934 


al 


2. 


Methods [§§ 50-56] p 934 
. By Common Recovery [§ 50] p 934 
. By Lease [§ 51] p 935 
. By Fine [§ 52] p 935 
. By Appointment to Charitable Uses [§ 53] p 935 
By Deed or Mortgage [§ 54] p 935 
By Adverse Possession [§ 55] p 935 
g. By Provisions in Instrument Creating Entail [§ 56] p 936 
Barring Equitable Estates Tail [§ 57] p 936 
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H. Statutory Abolition or Modification [§ 58] p 936 


IV. LIFE ESTATES [§§ 59-129] p 938 
A. Definition and Nature [§ 59] p 938 
B. Classification [§§ 60-66] p 938 


at 
2. 


3. 


‘ 


In General [§ 60] p 938 
Legal Life Estates [§§ 61-63] p 938 
a. In General [§ 61] p 938 
b. Curtesy and Dower [§ 62] p 938 
c. Estate Tail after Possibility of Issue Extinct [§ 63] p 938 
Conventional Life Estates [§§ 64-66] p 939 
a. In General [§ 64] p 939 
b. Subdivision [§§ 65-66] p 939 
(1) In General [§ 65] p 939 
(2) Estates Pur Autre Vie [§ 66] p 939 


C. Subjects of Life Estates [§§ 67-68] p 939 
D. Creation [§ 69] p 939 
E. Incidents [§$ 70-72] p 940 


Alp 
2. 
3. 


In General [§ 70] p 940 
Alienability [§ 71] p 940 
Liability for Debts of Life Tenant [§ 72] p 940 


F. Relation of Life Tenant to Remainderman or Reversioner [§§ 73-74] p 941 


ag 
2. 


In General [§ 73] p 941 
Acquisition of Outstanding Title or Claim [§ 74] p 942 


G. Present Value of Life Estate [§ 75] p 943 
H. Rights and Liabilities of Life Tenant [§§ 76-95] p 943 
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le 
8. 
us 
10. 


. Possession of Estate [§ 76] p 943 

. Estovers [§$ 77-79] p 944 

. Emblements [§ 80] p 944 

. Income, Profits, and Accretions [§§ 81-85] p 945 


a. In General [§§ 81-83] p 945 
b. Rents [§§ 82-85] p 946 


. Working Mines, Quarries, Oil, or Gas Wells [§ 86] p 947 
. Liability for Waste [§§ 87-89] p 948 


a. In General [§ 87] p 948 
b. Cutting, Selling, and Removal of Timber [§ 88] p 950 
ec. Removal or Destruction of Buildings [§ 89] p 951 
Repairs [§ 90] p 951 
Improvements [§ 91] p 953 
Insurance [§ 92] p 954 
Taxes and Assessments [§ 93] p 955 
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11. Debts, Charges, and Encumbrances [§ 94] p 958 
12. Expenses, Deterioration, and Losses [§ 95] p 959 
I. Sales, Mortgages, Leases, and Contracts {§§ 96-102] p 960 
1. Sale or Conveyance [§§ 96-99] p 960 
a. By Life Tenant [§ 96] p 960 
b. By Order of Court [§ 97] p 961 
ce. Under Execution [§ 98] p 962 
d. Division and Disposition of Proceeds [§ 99] p 962 
2. Lease [§ 100] p 963 \ 
3. Mortgage [§ 101] p 964 
4. Contracts and Agreements [§ 102] p 965 
J. Remedies for Protection of Remainder or Reversion [95 103-109] p 965 
1. Requirement of Inventory [§ 103] p 965 
2. Requirement of Security [$ 104] p 965 
3. Right to Equitable Relief in General [§ 105] p 967 
4. Injunction [§ 106] p 967 
5. Accounting [§ 107] p 968 
6. Sequestration and Ne Exeat [§ 108] p 968 
7. Receiver [§ 109] p 968 
K. Termination of Life Estate [§§ 110-121] p 969 
1. Manner [§§ 110-120] p 969 e& 
a. In General [§ 110] p 969 
b. Death [§§ 111-112] p 969 
(1) Of Tenant [§ 111] p 969 
(2) Of Another [§ 112] p 969 
ce. Limitation [§ 113] p 969 
d. Surrender [§ 114] p 970 
e. Judicial Sale [§ 115] p 970 
f. Forfeiture [§§ 116-120] p 970 } 
(1) In General [§ 116] p 970 
(2) For Alienation [§ 117] p 970 
(3) For Waste [§ 118] p 971 
(4) For Disclaimer [§ 119] p 971 
(5) For Nonpayment of Taxes [§ 120] p 971 | 
2. Effect [§ 121] p 971 
L. Adverse Possession [§§ 122-125] p 972 
1. During Continuance of Life Estate [§§ 122-124] p 972 
a. By Life Tenant or Grantee [§§ 122-123] p 972 
(1) As against Remainderman or Reversioner [§ 122] p 972 
(2) As against Third Persons |§ 123] p 975 
b. By Third Persons {§ 124] p 975 
2. After Termination of Life Estate {§ 125] p 975 
M. Actions by Life Tenant [§§ 126-129] p 976 
1. In General [§ 126] p 976 
2. Parties [§ 127] p 977 
3. Damages [§ 128] p 978 
4, Abatement and Revival [§ 129] p 978 


V. REMAINDERS [{§§ 130-178] p 978 
A. Nature of Estate [§§ 1380-152] p 978 
1. Definition [§ 130] p 978 
2. Classes [§§ 131-140] p 979 
a. Vested Remainders [§ 131] p. 979 
b. Contingent Remainders {§§ 132-140] p 981 
(1) Definition [§§ 1382-136] p 981 
(a) In General [§ 132] p 981 
(b) Classes [§§ 133-136] p 982 
aa. First Class [§ 133] p 982 
bb. Second Class [§ 134] p 983 
ee. Third Class [§ 135] p 983 
dd. Fourth Class [§ 136] p 984 
(2) Characteristics [§ 137] p 984 
(8) Remainders to Class [§ 138] p 986 
{4) Cross Remainders [§ 139] p 987 
(5) Double Contingencies [§ 140] p 988 
3. Preceding Particular Estate [§§ 141-148] p 988 
a. Necessity [§ 141] p 988 
b. Quantity [§§ 142-143] p 989 
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(1) In General [§ 142] p 989 
(2) Successive Remainders [§ 143] p 990 
ec. Simultaneous Creation [§ 144] p 991 
d. Determination [§§ 145-148] p 991 
(1) Regularity [§ 145] p 991 
(2) Immediate Vesting [§§ 146-148] p 992 
(a) In General [§ 146] p 992 
(b) Fee in Abeyance [§ 147] p 993 
(c) Acceleration [§ 148] p 994 
4. Construction [§§ 149-152] p 995 
a. In General [§ 149] p 995 
b. Hxecutory Interests Generally [§ 150] p 995 
c. Vested Remainders [§ 151] p 995 
d. Contingent Remainders [§ 152] p 995 
5. Statutory Provisions [§ 15244] p 995 
B. Rights and Liabilities of Remaindermen [§§ 153-154] p 996 
1. Rights [§ 153] p 996 
2. Liabilities [§ 154] p 997 
C. Transfer [§§ 155-161] p 997 
1. Inter Vivos [§§ 155-160] p 997 
a. In General [§§ 155-157] p 997 
(1) Vested Remainders [§ 155] p 997 
(2) Contingent Remainders [§§ 156-157] p 998 
(a) In General [§ 156] p 998 
. (b) Form of Conveyance [§ 157] p 1000 
b. Judicial Sale [§§ 158-159] p 1001 
(1) In General [§ 158] p 1001 
(2) Representation [§ 159] p 1003 
e. Mortgage [§ 160] p 1003 
2. By Devise and Descent [§ 161] p 1004 
D. Destruction and Protection of Remainders [§§ 162-168] p 1004 
1. Destruction [§§ 162-167] p 1004 
a. In General [§ 162] p 1004 
b. By Act of Tenant of Particular Estate [§ 163] p 1005 
ce. By Merger [§ 164] p 1006 i 
d. By Nature of Contingency [§§ 165-167] p 1007 
(1) In General [§ 165] p 1007 
(2) Remoteness [§ 166] p 1007 
(3) Successive Contingent Remainders [§ 167] p 1008 
e. Statutory Provisions [§ 16742] p 1009 
2. Protection; Trust Estates [§ 168] p 1009 
E. Actions [§§ 169-178] p 1010 
1. Right of Action [§§ 169-172] p 1010 
a. At Law [§§ 169-170] p 1010 
(1) In General [§ 169] p 1010 
‘ (2) Possessory Actions [§ 170] p 1011 
b. In Equity [§§ 171-172] p 1012 
(1) In General [§ 171] p 1012 
(2) Particular Remedies [§ 172] p 1012 
ce. Under Statutes [§ 172%] p 1013 
2. Limitation and Laches [§§ 173-174] p 1013 
a. Hatinguishment of Particular Estate [§ 173] p 1013 
b. Laches [§ 174] p 1015 
3. Parties [§ 175] p 1015 
4. Pleadings [§ 176] p 1016 
5. Evidence [§ 177] p 1016 
6. Damages !§ 178] p 1016 


VI. REVERSIONS [§§ 179-194] p 1016 
A. Nature of Estate [§§ 179-181] p 1016 
1. Definition [§§ 179-180] p 1016 
a. In General [§ 179] p 1016 
b. Possibility of Reverter [§ 180] p 1017 
2. Characteristics [§ 181] p 1018 
B. Rights and Liabilities of Reversioner [§ 182] p 1019 
C. Transfer [§ 183] p 1020 
D. Extinction [§§ 184-185] p 1020 
1. In General [§ 184] p 1020 
2. Merger [§ 185] p 1020 
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E. Actions [§§ 186-194] p 1021 
1. At Law [§ 186] p 1021 
. In Equity [§ 187] p 1021 aS 
. Limitations and Laches {§ 188] p 1021 
. Form of Remedy [§ 189] p 1021 
. Parties [§ 190] p 1022 
. Pleadings [§ 191] p 1022 
. Evidence [§ 192] p 1022 
. Questions of Law and Fact [§ 193] p 1022 
. Damages [§ 194] p 1022 


VII. EXECUTORY INTERESTS [§{§ 195-232] p 1022 
A. Origin and History [§ 195] p 1022 
B. Definitions [§§ 196-202] p 1023 
. Executory Limitations and Executory Interests [§ 196] p 1023 
. Springing Use [§:197] p 1023 
. Shifting Use [§ 198] p 1023 
. Contingent Use [§ 199] p 1023 
. Executory Devise [§ 200] p 1023 
. Conditional Limitation [§ 201] p 1024 
. Collateral Limitation [§ 202] p 1024 
C. Remainders Favored in Construction [§ 203] p 1024 
D. Classes of Executory Limitations [§§ 204-213] p 1024 
1. General Classification [§ 204] p 1024 
2. Real Property [§§ 205-213] p 1024 6 
a. After Fee [§§ 205-208] p 1024 
(1) In General [§ 205] p 1024 
(2) On Failure of Issue [§ 206] p 1024 
(3) Alternative Limitations [§ 207] p 1025 
(4) In Partial Derogation of Fee [§ 208] p 1025 
b. In Derogation of Life Estate [§ 209] p 1025 
ce. Estates in Futuro [§§ 210-213] p 1025 
(1) In General [§ 210] p 1025 
(2) To Persons Not in Ease [§ 211] p 1026 
(3) To Arise on Contingency after Term of Years [§ 212] p 1026 
(4) Covenant to Stand Seized and Deed of Bargain and Sale [§ 213] p 1026 
E. Incidents and Characteristics [§§ 214-232] p 1026 
1. Validity of Executory Limitations [§§ 214-219] p 1026 
a. Effect of Power in First Taker to Defeat Executory Limitation [§ 214] p 1026 
b. Limitation on Repugnant Contingency [§§ 215-218] p 1027 
(1) In General [§ 215] p 1027 
(2) Contingency Involving Restraint on Alienation or Intestacy [§ 216] p 1027 
(3) Limitation after Gift with Absolute Power of Disposal [§ 217] p 1027 
(4) Limitation after Life Estate with Power of Disposal [§ 218] p 1029 
: c. Remoteness; Rule against Perpetuities [§ 219] p 1029 
2. Effect of Action of First Taker [§ 220] p 1029 
3. Effect of Merger or Surrender [§ 221] p 1030 
4. Effect of Failure of Prior Gift on Gift Over [§§ 222-227] p 1030 
. In General [§ 222] p 1030 
. Prior Interest Illegal [§ 223] p 1031 
. Prior Interest Revoked or Renounced {§ 224] p 1031 
- Failure by Death of First Taker When Gift Over Void for Repugnancy [§ 225] p 1031 fi 
Alternative Limitation When Gift Over Void for Remoteness [§ 226] p 1031 Ne 
. Acceleration [§ 227] p, 1031 t 
5. Effect of Failure of Gift Over on Prior Gift [§ 228] p 1032 ; By; 
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6. Taking Effect of Prior Executory Interest [§§ 229-230] p 1032 ce 

a. When Subsequent Limitations Become Remainders [§ 229] pv 1032 id 

b. Indefeasible Vesting of Prior Interest [§ 230] p 1032 ‘ 

7. Devolution and Alienation [§ 231] p 1032 ‘ 

8. Protection of Executory Interests [§ 232] p 1033 ‘ EY 

VIII. MERGER OF ESTATES [§§ 233-241] p 1033 7 
A. In General [§ 233] p 1033 ¥ 

B. Application of Rule at Law and in Equity [§ 234] p 1034 AS 

C. Conditions Essential to Merger [§ 235] p 1035 bs 


D. Merger of Particular Estates [§§ 236-241] p 1036 
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1. Life Estates [§ 236] p 1036 

2. Estates for Years [§ 237] p 1037 
3. Equitable Estates [§ 238] p 1037 
4. Curtesy [§ 239] p 1038 

5. Dower [§ 240] p 1038 

6. Esates Tail [§ 241] p 1038 


A. In General [§ 242] p 1038 


1. In General [§ 243] p 1038 


3. Use of Property [§ 245] p 1040 


6. Children of Slaves [§ 248] p 1042 
7. Alienability [§ 24814] p 1042 


1. In General [§ 249] p 1042 


a. In General [§ 250] p 1048 
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IX. ESTATES IN PERSONAL PROPERTY [§ § 242-261] p 1038 
B. Life Estates in Personalty [§§ 243-248] p 1038 

| 2. Possession of Property [§ 244] p 1039 

4. Income, Profits, and Accretions [§ 246] p 1041 

| 5. Increase of Live Stock [§ 247] p 1042 

| C. Executory or Future Interests [§§ 249-261] p 1042 


2. In Analogy to Remainders or Executory Devises [§§ 250-252] p 1043 


b. After Life Estate in Chattel Real [§ 251] p 1045 

ce. After Limitations Which in Realty Would Create Estate Tail [§ 252] p 1045 
. Reversionary Interests [§ 253] p 1046 
. Rights and Liabilities of Owner [§ 254] p 1046 


. Merger [§ 256] p 1047 
. Actions [§§ 257-261] p 1047 
a. At Law [§ 257] p 1047 
b. In Equity [§ 258] p 1048 
ec. Limitations [§ 259] p 1048 
| d. Parties [§ 260] p 1048 
e. Pleading [§ 26014] p 1048 
f. Evidence [§ 261] p 1048 
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4 
A Transfer of Interest [§ 255] p 1047 
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CROSS REFERENCES 


Absentee, estate of see Absentees § 4 et seq; Constitu- 
tional Law § 995. 
Adverse possession: 
Estate by see Adverse Possession 2 C. J. p 1. 
Hostile possession by: 
Ee en grantor see Adverse Possession 


at gett 5 aBainst grantee see Adverse Possession 


Tacking between: 
Ancestor and heir see Adverse Possession § 78. 
Landlord and Tenant see Adverse Possession § 77. 
Life tenant and remainderman see Adverse Pos- 
session § 86. 
Title acquired by see Adverse Possession § 550. 

Assignment of future or contingent interest see Assign- 
ments § 16. - 

Attachment, estate or interest subject to see Attach- 
ment §§ 366, 375. 

Bankrupt estate: 

Generally see Bankruptcy 7 C. J. p 1. 
eae or title passing to trustee see Bankruptcy 
89. 

Community estate see Hushand and Wife [21 Cye 1633]. 

Condition in deed see Covenants. § 13; Deeds § 367. 

Creditor’s bill to reach future estate or interest see 

- Creditor’s Suits §§ 80, 82. 

Curtesy: 

Estate by see Curtesy 17 C. J. p 412. 
Estate subject to see Curtesy §§ 31-36. 

Decedent’s estate see Descent and Distribution 18 Cdr 
p 795; Exeeutors and Administrators [18 Cyc 1]; 
Wills [40 Cyc 951]. 

Deed: 

Creation of estate by see Deeds §§ 39-41. 
Interpretation of see Deeds § 278. 

Dower: 

Estate in see Dower 19 C. J. p 448. 
Estate subject to see Dower §§ 34-80. 

Easement see Easements 19 C. J. p 856. 

Eminent domain, estate or interest taken see Eminent 
Domain § 193. 

Entirety, estate by see Entirety 20 C. J. p 1272. 

Equitable estate or interest see 20 C. J. p 1803. 

Escheat: 

Bstate acquired by see Escheat § 33. 
Property subject to see Escheat §§ 3-5. 
Estoppel-generally ‘see Estoppel [16 Cyc 67]. 


Evidence: ! 
Best and secondary see Evidence § 1219. 
Documentary see Evidence § 900. 
Mortality tables see Evidence § 1129. 
Parol see Evidence § 1380. 
Execution, estate or interest subject to see Executions 
[iT Cyer951]. 


Fixture, as between tenants of estates see Fixtures [19 


Cye 1604]. 
Forfeiture of estate see Forfeitures [19 Cyc 1357]. 
Freehold, appellate jurisdiction see Appeal and Error 
§ 179; Courts §§ 477, 513. 
Homestead: 
Estate see Homesteads [21 Cyc 448]. 
Estates subject to see Homesteads [21 Cyc 501]. 
Husband and wife, estate created by conveyance: 
By husband to or for wife see Husband and Wife [21 
Cye 1271]. ; 
By Eee husband see Husband and Wife [21 Cyc 
1 * 
To husband and wife see Husband and Wife [21 Cyc 
THOS 633i. 
That interest in estates see Fire Insurance [19 Cyc 


Joint tenancy see Joint Tenancy [23 Cyc 482]. 
Judgment, conclusiveness as to successive estates or in- 
terests see Judgments [23 Cyc 1256]. 
Life estate: 
Coe os to life tenant see Eminent Domain 
§ 289. : 
Compulsory partition see Partition [30 Cyc 199]. 
Construction of will creating see Wills [40 Cyc 1612]. 
Contract by life tenant as foundation for mechanic’s 
lien see Mechanics’ Liens [27 Cyc 52]. 
Curtesy see Curtesy 17°C. J. p 412. 
Death of life tenant see Abatement and Revival § 260 
note 82 [a]. 
Dower see Dower 19 C. J. p 448. 
Execution, subject to see Executions [17 Cyc 952]. 
Fixture as between life tenant and remainderman or 
reversioner see Fixtures [19 Cyc 1064]. 
Homestead see Homesteads [21 Cyc 504]. 
Reservation of, fraudulent as to creditors see Fraud- 
ulent Conveyances [20 Cyc 451, 455, 558]. 
Right of husband to life estate of wife see Husband 
and Wife [21 Cyc 1158]. 
Security from life tenant to executor or administrator 
see Executors and Administrators [18 Cyc 614]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Life estate:—Continued 
Separate estate of wife see Husband and Wife [21 
Cyc 1368]. 
Tacking possession between life tenant and remain- 
derman see Adverse Possession § 86. 
Tax sale, purchase by life tenant see Taxation [37 
Cyc 1348]. 
Value for tax see Taxation [37 Cyc 1580]. 
PEE Se at see Husband and Wife [21 Cyc 


Married woman’s estate see Husband and Wife [21 Cyc: |‘ 
} 


1357]. 
Mechanic’s lien, estate or interest affected by see Me- 
chanics’ Liens [27 Cyc 29, 277]. 
Arey vas for see Landlord and Tenant [24 Cyc 
Mortgage: 
Estate or interest of parties see Chattel Mortgages 
§ 245; Mortgages [27 Cyc 1146]. 
Estate subject to see Chattel Mortgages § 56; Mort- 
gages [27 Cyc 1038]. 
Partition: 
. By tenant for life or years see Partition [30 Cyc 199]. 
Estates subject to, or affected by, see Partition [30 
Cyc 181, 182, 308]. 
Powers: 
Effect on other interests or estates see Powers [31 
Cy¢:1093]. 
Estates and interests to be appointed see Powers [31 
Cye 1067]. 
Property in general see Property [32 Cyc 639]. 
Quieting title, interest or estate to-support see Quieting 
Title [32.Cyc 1331]. 
Remainder: 
Compensation to remainderman see Eminent Domain 


Construction of will creating see Wills [40 Cyc 


Duty of trustee to preserve capital for remainderman 
see Trusts [39 Cyc 391]. 
Estate or interest under express trust see Trusts [39 
Cye 231). 
Fixture as between life tenant and remainderman see 
Fixtures [19 Cyc 1064]. 
Insurance proceeds to remainderman or life tenant 
see Fire Insurance [19 Cyc 884]. 
Liability for legacy and inheritance tax see Taxation 
[37 Cye 1569]. 
Lien of judgment see Judgments [23 Cyc 1369]. 
Notice to life tenant and remainderman of municipal 
assessment see Municipal Corporations [28 Cyc 
1148]. 
Person to whom property taxable, as between life ten- 
ant and remainderman see Taxation [37 Cyc 790]. 
Power of court to sell trust property to pay off en- 
cumbrance created Ly remainderman see Trusts 
[39 Cye 355]. 
Preservation of estate for remainderman, as active 
trust see Trusts [39 Cye 217]. 
Quieting title see Quieting Title [32 Cyc 1334]. 
Remainderman, party to action to enforce payment of 
2 taxes see Taxation [37 Cyc 1309]. 
Right of remainderman to require accounting see Ex- 
-ecutors and Administrators [18 Cyc 1109]. 
wuts, against perpetuities see Perpetuities [30 Cyc 
432] 


Statute impairing vested rights of remainderman see 
Statutes [36 Cyc 1211]. 
Subject to execution see Executions [17 Cyc 951]. 
Subject to partition see Partition [30 Cye 183]. 
Valuation for taxation see Taxation, [37 Cyc 1580]. 
Reservatien in deed see Covenants § 12; Deeds § 339. 
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[§ 1 
Reservation of rent or conveyance offer see Ground 
Rents [20 Cyc 1369]. 
Restriction in deed see Contracts § 14; Deeds § 367. 
Restriction on creation of future estate see Perpetuities 
(380 Cyc 1464]. 
Retrospective law see Constitutional Law § 778 et seq. 
Reversion: 
Bankrupt estate see Bankruptcy § 740. 
Canal property see Canals §§ 56, 57. 
Condemned land generally see Eminent Domain § 598. 
Dedicated land see Dedication §§ 138, 159 et seq. 
Estoppel of tenant to deny title of grantee of rever- 
sion see Landlord and Tenant [24 Cyc 945]. 
Execution, subject to see Executions [17 Cyc 952]. 
Grant to religious society see Religious Societies [34 
Gye 1155). 
Highway land see Highways [37 Cyc 202]. 
Insolvent estate see Insolvency [22 Cyc 1355]. 
Judgment lien on see Judgments [23 Cyc 1369]. 
Landlords: 
Generally see Landlord and Tenant [24 Cyc 1391]. 
Action for injury to see Landlord and Tenant [2+ 
Cye 930]. : 
Title and reversion see Landlord and Tenant [24 
Cye 9234. 
Mechanie’s lien for improvements see Mechanics’ 
Liens [27 Cyc 56]. 
Mortgaged property see Mortgages [27 Cyc 1039, 1395, 
1430, 1865]. 
Partition see Partition [30 Cyc 182]. 
Public land see Public Lands [32 Cyc 856, 892, 897, 
974, 1098, 1142, 1196, 1243]. 
Railroad land see Railroads [33 Cyc 221]. - 
Right of grantee to rent see Landlord and Tenant [24 
Cye 1172). 
Right of husband in wife’s estate in see Husband and 
Wife [21 Cyc 1159]. 
Rule against perpetuities see Perpetuities [30 Cyc 
1473]. 
School land see Schools and School Districts [35 Cyc 
924] 


Street land see Municipal Corporations [28 Cyc 846]. 
Surplus to debtor on determination of insolvency pro- 
ceedings see Insolvency [22 Cyc 1355]. 
Transfer of reversion: 
In mining property see Mines and Minerals [27 Cyc 
703). 
To tenant, effect of see Landlord and Tenant [24 
Cyc 925]. 
fore land see. Turnpikes, and Toll-Roads [38 Cyc 
91] 


Rule in Shelley’s Case see Deeds § 311; Trusts [39 Cyc 
230]; Wills [40 Cye 1602]. 
Statute of frauds affecting transfer of estate see 
Frauds, Statute of [20 Cyc 209]. 
Taxation: 
Inheritance and transfer see Taxation [37 Cye 1553]. 
Of particular estate or interest see Taxation [37 Cyc 
788]. 
Tenancy in common see Tenancy in Common [38 Cyc 1]. 
Trust estate see Trusts [39 Cyc 1]. 
nena Pie interest see Vendor and Purchaser [39 Cyc 
Vested rights see Constitutional Law § 495. 
Waste: 
Remedies for see Waste [40 Cyc 496]. 
Who liable see Waste [40 Cyc 512]. 
Riksta eye cae for see Landlord and Tenant [24 Cyc 
1036). 
Will, estates created by see Wills [40 Cyc 1571]. 
ee Tce for see Landlord and -Tenant [24 Cyc 
1 ts ; 


I. DEFINITIONS AND GENERAL CONSIDERATIONS 


{[§ 1] .A. Estate. In a popular sense ‘‘estate’’ 
may signify condition in life, prosperity, or adver- 
sity, and may include not only property but also 
rank, office, income, social position, and even char- 
acter.t In legal parlance its meaning is more re- 
stricted,” but is not always uniform;® and in many 


cases its precise meaning can be ascertained only. 


1. McRae’s' App., 179 Mich. 595, 
146 NW 265; Campbell v. Campbell, 
37 Wis, 206. And see State v. Bishop, 


N, Y.—Weed v. Hamburg-Bremen 


from the context, or the circumstances under which 
it 1s used.* It should be construed in a sense which 
will accomplish and not defeat the purpose of the 
instrument in which it is used.° As originally used 
the term signifies the condition or circumstance in 
which the owner stands with regard to his property ;° 
but it has been extended to indicate the property 


sae J.—Den v. Snitcher, 14 N. J. L. |] 77 Md. 50, 25 A 856; Beall v. Holmes, 


6 Harr. ’& J. 208. 
Mo.—Moseley v. Bogy, 272 Mo. 219, 


15 Me. 122° (the. word “estate,” as |:H., Ins. .Co., 133 N. ¥Y. 394, 81 NB | 198-SW 847. 


used in the rule that an indictment |} 231. 


N. -- Yi. Clift ove White; 120 Nv ¥. 


should state the estate of defendant, 
means defendant’s rank in life). 

2. Campbell vy. Campbell, 37 Wis. 
206. 

8. Higgins v. Higgins, 121 Cal. 
487, 53 P 1081, 66 AmSR 57; Camp- 
bell v. Campbell, 37 Wis. 206. 

4. Cal.—In re Hinckley, 58 Cal. 
457, 514. ; 

Mich.—McRae’s App., 179 Mich. 
595,146. NW 265. 


For later cases, developments and changes in the law s 


S. D.—Minnehaha County v. Boyce, 
30 S. D, 226, 1388 NW 287. 

Wis.—Campbell v. Campbell, 37 
Wis. 206. 

Ont.—Macdonald v. Georgian Bay 
Lumber Co., 2 Ont. A. 36. 

5.. Higgins:;v. Higgins, 121 Cal. 
487, 53 P 1081, 66 AmSR 57. 

6. Cal—Friedman y. Macy, 17 
Cal. 226. 

Md.—Backus v. Presbyterian Assoc., 


519; Bradford v. Mogk, 55 Hun 482, 
8 NYS 709; James vy. Morey, 2 Cow. 
246, 14 AmD 475. 
teen C.—Bond v. Hilton, 51 N. C. 
cet re Rash, 2 Pars. Eq. Cas. 
Tenn.—Hoge v. Hollister, 2 Tenn. 
Ch. 606. ; 
[a]. “Estate” is. derived from the 
Latin, “status” and signifies the own- 


ee cumulative Annotations, same title, page and note number, 


—8y 


SCG. sloop Lenti.. 1, 
(1912C 1212. 


St a 


er’s position or standing with regard 
to his property. Friedman y. Macy, 
17 Cal. 226; Bradford v. Mogk, 55 
Hun 482, 8 NYS 709; Bond v. Hilton, 


BIEN. (CoAL80.) fs 
[b] The primary signification of 
the word “estate” refers rather to 


the interest than the subject. Kut- 
ter v. Smith, 2 Wall. (U. S.) 491, 17 
L. ed. 830; Jefferson College v. Dick- 
son, ‘Freem. (Miss.) 474; AeeKkade Vv. 
Merrill, 6 Johns. (N. Y.) 185, 5 AmD 
213; Barry v. Edgeworth, 2 Pp, Wms. 
523, 24 Reprint 845. 
et Ala.—Pearce v. Pearce, 74 8 
Cal.—In re Hinckley, 58 Cal. 457. 
Conn.—Hudson vy. Wadsworth, 8 
Conn. 348. 
Mass.—Godfrey  v. 
Pick, 5371, 29 AmD i 
Mo.—Moseley v. Bogy, 272 Mo. pie 
198 SW 847. 
Vt.—Hart v. White, 26 Vt. 260. 
8. Cal.—In re Hinckley, 58 Cal. 


457 
Graham, 235 Ill. 178, 


Humphrey, 18 
631 


Iil.—North v. 
Se NE 267, 126 AmSR 189, 18 LRANS 

Mass.—Bates v. Sparrell, 10 Mass. 
23 


Mich.—McRae’s App., 179 Mich. 
595, 146 NW 265. 

Nebr.—Crawl v. Harrington, 33 
Nebr. 107, 49 NW 1118. 

Pa.—Messmore v. Williamson, 189 
eae loge) 44,2 SIO eS VAmS Re 791; 
Turbett vy. Turbett, 3 Yeates 187, -2 
AmD 369. 

Tenn.—Sharp v. Cincinnati, etce., R. 
179 SW 373, AnnCas 


Vt.—Read v. Jamaica, 40 Vt. 629. 

Wis.—Campbell y. Campbell, 37 
Wis. 206. 

9. Ala.—Pearce v. Pearce, 74 S 
952. 

Ill.—North v. Graham, 235 Ill. 
178, -85 SNE’ 267, 126 AmSR 189, 18 
LRANS 624. 


Pts es oe v. Sparrell, 10 Mass. 
323. 
Tenn.—Sharp v. Cincinnati, etc., 
EUMCOL Loom Lena, 179 ee OW EEOC 
AnnCas1917C 1212. f 
‘Vt.—Read v. Jamaica, 40 Vt. 629. 
10. U. S.—May v. Tenney, 148 
WES COM 18a SCt 4 oleae ia LL Yeds7368: 


“Weatherhead vy. Baskerville, 11 How. 


329, 13 L. ed. 717; Archer v. Deneale, 
1 Pet. 5855. 7 1 ed. 272° In re Union 


“Trust Co., 122 Fed. 987, 59 CCA 461; 


In re Barden, 101 Fed, 5539) Int*re 


‘Carrier, 47 Fed. 438; Pulliam v. Pul- 


liam, 10 Fed. 25; Blages v. Miles, 
Qe Ws Cass No: 1,479, 1 Story 426; 
Stump v. Deneale, 23 F. Cas. No. 
13,560, 2 Cranch C, C. 640. 

‘Ala.—Pearce v. Pearce, 74 S 952. 

Cal.—In re Hinckley, 58 Cal. 457; 
Mumford’s Est., Myr. Prob. 133. 

Colo.—Campbell v. Colorado Coal, 
ECL CO; 9 AColo, GO 10) P2485 e-P 
291. 

Del.—Getchell v. Rust, 8 Del. Ch. 
284, 68 A 404; Equitable Guarantee, 
eter Conv. Rogers, teeDeln Ch. aos; 
44 A 789. 

Ga.—Lowery v. Powell, 109 Ga. 
192, 34 SE 296. 

Ill.—North v. Graham, 235 Ill. 178, 
85 NE 267, 126 AmSR 189, 18 LRANS 
624; Dickson v. New York Biscuit 
Co., 211 Ill. 468, 71 NE 1058; Green- 
wood v. Greenwood, 178 Til. 387, 53 
NE 101. 

Ind.—Doe v. Kinney, 8 Ind, 50. 

Iowa.—Stolenburg v. Diercks, 117 
Iowa 25, 90 NW 525; Thornton v. 
Mulquinne, 12 Iowa 549, 79 AmD 


548. 
Ky.—Patton v. Walker, 118 SW 
La.—Matthews v. Matthews, 13 La. 
Ann. 197 
55 Me. 


Me.—Deering v. Tucker, 
284; Palmer v. Dougherty, 33 Me. 


312. 


°502, 54 AmD 636. 


Md.—Backus v. Presbyterian Assoc., 
[21 C. J.—538] 


itself.?. While in its primary and technical sense the 
term ‘‘estate’’ refers only to an interest in land,$ 
‘yet it has acquired a much wider import and appli- 
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seription, 
realty,!° and in 


77 Md. 50, 25 A 856; Elder y. Lantz, 
49 Mad. 186. 

Mass.—Allen y. White, 97 Mass. 
504; Hunt v. Hunt, 4 Gray 190; 
Hooper Vv. Hooper,' 9 Cush. 122; Bos- 
ton v. Dedham, 4 Metce, 178; Godfrey 
v. Humphrey, 18 Pick. 537,29, AmD 
621; Dewey v. Morgan, 18 Pick. 2953 
Houghton Vv. Hapgood, 13) Pick. 154; 
Dole. v. Johnson, 3 Allen 364; Bridge 


vy. Lincoln, 14 ‘Mass. 367; Bates v. 
Sparrell, 10 Mass. 323. ; 

Minn.—Johnson vy. Johnson, 32 
Minn. 513, 21 NW 725. 

Miss.—Rothschild vy. Hatch, 54 
Miss. 554; Jacks vy. Bridewell, 51 
Miss. 881; Andrews v. Brumfield, 32 
Miss. 107. 


Mo.—Shumate v. Bailey, 
411, 20 SW 178. 

Nebr. —Crawl v. Harrington, 33 
Nebr. 107, 49 NW 1118. 

Need Deny: Drew, 14 N. J. L. 
68; Den v. Snitcher, 14 N. J. Ll. 53; 
Stewart v. Stewart, 61 N. J. Eq. 25, 
47 A 6338; Carter v. Gray, 58 N. Th 
Eq. 411, 43 A 711; Hartson y. Elden, 
50 N. J. Hq. 522, 26 A 561; Willard 
v. Willard, 21 A 4638; Cook v. Lan- 
ning, 40 N. J. Eq. 369, 3 A 132; Whit- 
taker vy. Whittaker, 40 N. J. Eq. 33; 
Welsh vy. .Crater, 32) No Jp bat 177 
[aff 33 N. J. Eq. 362]; Cox v. Corken- 
dall, 13 N. J. Eq. 138; Norris v. Clark, 
51; Adamson v.:Ayres, 
49 


N. Y.—Thorn v. De Breteuil, 179 
N. Y. 64, 71 NE 470; Lessler v. De 
Loynes, 153 App. Div. 903, 138 NYS 
503 [aff 150 App. Div. 868, 1385 NYS 
948]; Hacker v. Hacker, 153 App. 
Div. 270, 138 NYS 194;. Fosdick v. 
Hempstead, 55 Hun 611, 8 NYS 772; 
Holy Cross Roman Catholic German 
Church v. Wachter, 42 Barb. 43; Tay- 


110 Mo. 


lor v. Dodd, 2 Thomps. & C. 88 [aff 
SSe NEE OY we oo ls vamp)" vaseuannbs ot 
NYS 206; Jackson vy. Housel, 17 


Johns. 281; Jackson v. DeLancey, 11 
Johns. 365 [aff 13 Johns. 537, 7 AmD 
403]; Jackson v. Merrill, 6 Johns. 
185, 5 AmD 213; Havens v. Havens, 
1 Sandf. Ch. 324; U. S. v. Crookshank, 
1 Edw. 233. 

N, C.—Harper v. Harper, 148 N. C. 
453, 62 SE 553; Glascock v. Gray, 
148 N. C. 346, 62 SE 433; Harrell 
v. Hoskins, 19 N. C. 479; Doe v. Hy- 
man, 12 N. C. 882; Mably v. Stain- 
back, 1 N. C. 75, 1 AmD 545. 

Pa.—Messmore v. Williamson, 189 


Paris, 41 “A> 1110) 697 AmSR. 791; 
Lewis’. App., 108 Pa, 133; Com: v. 
Hackett, 102 Pa. 505; Hofius v. 


Hofius, 92 Pa. 305; In re Naglee, 52 
Pa. 154: Shoch vy. Shoch, 19: Pas 2525 
Turbett v. Turbett, 3 Yeates 187, 2 
AmD 369. 

S. C.—Blewer v. Brightman, 15 
SSO hz 60: 

Tenn.—Sharp vy. Cincinnati, ete., R. 
Co., 183 Tenn. 1, 179 SW 373, AnnCas 
1917 1212; Gourley Va Thompson, Z 
Sneed 387; Cole v.- Proctor, (Ch, A.) 

etc., 


54 Sw 674. 
Tex.—State v. Fidelity, Cos 
35 Tex. Civ. A. 214, 80 SW 544. 
Vt.—Read v. Jamaica, 40 Vt. 629. 
Va.—Troth v. Robertson, 78 Va. 
46; Smith v. Smith, 17 arait (58 Va.) 


268: Davies v. Miller, i Calls (be -Via-) 
127; Cole v. Clayborn, 1 Wash. (1 
Va.) 262. 


W. Va.—Fruth v. Charlerston, 75 


W. Va. 456, 84 SE 105, LRA1915C 
981. 

Wis.—Campbell v. Campbell, 37 
Wis. 206 


Eng.—Hamilton Vv. Buckmaster, 
ares Tha.) 323s) Doe vei Morgan, :6 
B. & C. 512, 13 ECL 235, 108 Reprint 
540; Hawksworth Vv. Hawksworth, 27 
Beav. 1, 54 Reprint 1; Hogan y. Jack- 
son, Cowp. 299, 98° Reprint 1096; 
Stokes v. Salomons, 9 Hare 75, 41 
EngCh 75, 68 Reprint 421; Hamilton 
v. Hodsdon, 6 Moore P. C. 76, 13 Re- 
print 612;  Nichelis -v. Butcher, 18 
Ves. Jr. 193, 34 Reprint 290; Barnes 


far'orsy 4918 


cation,® being applied to all property of every de- 
including personal property as well as 


its most extreme sense signifying 
PR a 8 Ves. Jr. 604, 32 Reprint 


Can.—Cameron y. Harper, 21 Can. 
S. C. 273; Macdonald v. Georgian Bay 
Lumber Co., 2-Can. SS: "CF 364. 
eine aia ak vy." Carey; 8, Usi@aGs)P: 

[a] MTlustrations.—The term ‘“es- 
tate” is applied to the property of: 
(1) A living man. Sellers y. Sellers, 
35 Ala. 235; In re Glass, 164 Cal. 
765, 130 P 868: West v. Herman, 41 
Tex. Civ. A. 131, 104 SW 428: ‘But 
see Pearce v. Dyess, 45 Tex. Civ. A. 
406, 101 SW 549 (Git is unnatural and 
unusual for the word “estate” to be 
used in relation to the property of 


a living person). (2) A decedent. 
Sellers v. Sellers, supra; Wilson v. 
Massie, 70 Ark. 25, 65 SW 942 (the 


mass of property left by decedent); 
Harrison y. Lemar, 33 Ark. 824 (in- 
cludes the whole mass of decedent's 

property both real and personal); 
In re O’Gorman, 161 Cal. 654, 120 P 
33; North v. Graham, 235 Ill. 178, 85 
NE 267, 126 AmSR 189, 18. LRANS 
624; Wolf. v. Wolf, 152 Iowa 245 
131 NW 882; Whitman v. Taylor, 182 
Mass. 37, 64 NE 206; Shields v, Ash- 
ley, 16 Mo. 471 (entire estate real, 
personal, and mixed); Stevens v. 
Underhiil, €7 N. H. 68, 36 A 370 (in- 
cludes indebtedness as well as as- 
Sets). Smith’ v.! Rerry, 4:3, wNieue sage 
659, 12 A 204 (a deceased person’s 
estate is what he is worth after pay- 
ment of his debts); Herkimer y. Rice, 
27 N. Y. 168; Matter of Watson, 86 
Misc. 588, 148 NYS 902 {aff 165 App. 
Div. 252, 150 NYS 776]; Glascock v. 
Gray, 148 N. C. 346, 62 SE 433; Perry- 
man y. Woodward, 37 Okl. 793, 1ISHE 
244 (includes the whole mass of de- 
cedent’s property both real and per- 
sonal); In re Megary, 206 Pa. 260, 55 
A 963; Sharp y. Cincinnati, ete., R. 
Co., 133 Tenn. 1, 179 SW 375, AnnCas 
1917C 1212; West v. Herman, 47 Tex. 
Civ. SAG 194, 104 SW 428; Pearce v. 
Dyess, 45 Tex, Give AS 406, 101 SW 
549; Morrison v. Hazzard, (Tex. Civ. 
A.) 88 SW 385; O’Neil v. Carey, 8 
OS CYC Ps 339.563) A husband tand 
wife, of which the husband died 
seized. West v. Herman, supra; Co- 
lumbia Nat. Bank v. Embree, 2 Wash. 
331, 26 P 257. (4) A ward. Mor- 
rison”’ Vv." Hazzard; (Tex. | Civi/ 2A. je 188 
SW. 385. (5) A lunatie. Morrison 
v. Hazzard, supra. (6) A bankrupt. 
In re Union Trust Co., 122 Fed. 937, 
59 CCA 461; In re Barden, 101 Fed. 
553; In re Baudouine, $6 Fed. 536 
[rev on other grounds 101 Fed 574, 
41 CCA 5818]; In re Carrier, 47 Fed. 
438; Morrison vy. Hazzard, (Tex. Civ. 
A.) 88 SW 3885. 

{[b] The word “estate” is genus 
generalissimunm. and includes all 
things real and personal. Thornton 
v. Mulquinne, 12 Iowa 549, 79 AmD 
548; Bolton v. Bowne, 18 N. J. L. 
210; Hartson vy. Elden, 50 N. J. Eq. 
522, 26 A 561; Jackson v. Robins, 16 


Johns. (N. Y.) 537; Sharp yv. Cincin- 
nati, ‘ete., RY > Co:,/-133) 7Tenn.. 1, 7179 
SW 375, AnnCasl917C 1212; Camp- 


bell v. Campbell, 37 Wis. 206; Bridg- 
water v. Bolton, 6 Mod. 106, 87 Re- 
print 866, 1 Salk. 236, 91 Reprint PANS)S 
O'Neill v. - ‘Carey;ov8) 2Us5iC722C. Pp. 
339. 

{c] “Estate” and “property” are 
often used synonymously. McDaniel 
v. Herrn, 120 Ark. 288, 179 SW 337; 
Walther v. Sierra R. Co., 141 Cal. 
288, 74 P 840; Peo. v. Koenig, 37 Colo. 
288, 85 P 1129, 11 AnnCas 140; Mark’s 
Suce., 35 La. Ann. 1054; Stanley v. 
Stanley, 26 Me. 191; McRae’s App., 
179 Mich. 595, 146 NW 265; Moseley 
v. Bogy, 272 Mo. 319, 198 SW 847; 
Fogg v. Clark, 1 N. H. 163; Foil v. 
Newsome, 138 N. C. 115, 50 SE 597, 
8 AnnCas 417. But see Vaughan v. 
Murfreesboro, 96 N. C. 317, 2 SE 
676, 60 AmR 413; Pippin v. Elleson, 
34 N. C. 61,55 AmD 403 (both hold- 
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everything of which riches or fortune may consist.1? 
It has been said to denote a man’s whole financial 
status or condition—the aggregate of his interests 
and concerns, so far as regards his situation with 
reference to wealth or its objects, including debts 
and obligations, as well as possessions and rights.?? 
A man’s estate is that which he can dispose of at his 


pleasure.?* 


Choses in action are included under the term ‘‘es- 
tate,’’ used in its broadest sense.1* 
in a more restricted sense the term has been held 


not to include choses in action.!® 
Alimony is not an estate,*® 


An annuity charged on an estate, properly a rent 


charge, is itself an estate.1” 
‘‘Estate’’ and ‘‘equity’’ 


ing that “estate” has a broader sig- 
nification, than ‘‘property’’). : 

{d] With reference to alimony 
“estate” means the husband's income, 
whether arising from permanent 
property and investments or the 
earnings of his legitimate labor. 
Crews v. Crews, 175 N. C. 168, 95 
SE 149. 

{e] Rules as to realty applied to 
personalty.—The rules governing es- 
tates or interests in land, whether 
founded upon statutes or upon gen- 
eral principles of law, are, so’far as 
practicable, applied to estates or in- 
terests of a like character in personal 
property. In re Moéehring, 154 N. Y. 
423, 48 NE 818, 27 NYCivProc 74; In 
re Brown, 154 N. Y. 318, 48 NE 537 
{aff 91 Hun 120, 36 NYS 131]; Fargo 
v. Squiers, 154 N. Y. 250, 48 NE 509 
[mod 6 App. Div. 485, 39 NYS 648, 
154 N. Y. 767, 49 NE 1096]; Mills v. 
Husson, 140 N. Y. 99, 35 NE 422 [rev 
18 NYS 519]; Bloodgood y. Lewis, 
145 App. Div. 86, 130 NYS 621 (stat- 
ute relative to undisposed of profits 
applied to personalty); National Park 
Bank vy. Billings, 144 App. Div. 536, 
129 NYS 846; Matter of Kaupper, 141 
App. Div. 54, 125 NYS 878; Matter of 
De Rycke, 99 App. Div. 596, 91 NYS 
159; Matter of Mayo, 76 Misc. 416, 
136 NYS 1066 (powers connected with 
personal property are governed by 
the same rules as those connected 
with real property); Matter of Han- 
sen, 72 Misc. 610, 1382 NYS 257; Mat- 
ter of Harwood, 52 Misc, 82, 102 NYS 
444: Matter of Pilsbury, 50 Misc. 367, 
99 NYS 62; Matter of Ryder, 43 Misc. 
476, 89 NYS 460; In re Foster, 37 
Misc. 581, 75 NYS 1067 (statute rela- 
tive to inalienability applies to trusts 
of personalty); In re McClellan, 221 
Pay 261; .701 Awl3T, 

11. Mo.—Moseley v. Bogy, 272 Mo. 
319, 198 SW 847; Williams v. Chi- 
cago, etc., R. Co., 169 Mo. A. 468, 155 
Sw 64. 

N. Y.—Ayers v. Lawrence, 59 N. Y. 
192; Manor Realty Co. v. Egbert, 153 
App. Div. 904 mem, 188 NYS 502 
mem. 

R. I.—Cooney v. Lincoln, 20 R. I. 
183, 186, 37 A 1081. 

Tenn.—Sharp v. Cincinnati, ete., R. 
Co., 133 Tenn, 1, 179 SW 373, AnnCas 
1917C 1212. 

Va.—Troth v. Robertson, 78 Va. 46. 

12. McRae’s App., 179 Mich. 595, 
146 NW 265 [quot Black L. D.]; 
Smith y. Terry, 43 N. J. Eq. 659, 12 
A 204. 

13. Wilson v. Miller, 1 Patt. & H. 
(Va.) 353, 399. 


14. Conn.—Veeder Mfg. Co. v. 
Marshall-Sanders Co., 79 Conn. 15, 
63 A 641. 

5 Ga.—Welch v. Alligood, 22 Ga, 

18. 


are not synonymous 
terms either in meaning or substance.1® 
‘‘Fstate’’ and ‘‘heirs’’ are not equivalent terms; 
the estate is the subject matter with which the 
grantor deals; the heirs are possible distributees.1® 
‘‘Interest’’ as applied to property is broader than 


ESTATES 


tate.’’ 2° 


is 


et 


‘“title.’’? It is practically synonymous with ‘‘es- 


‘‘Estate’’ and ‘‘succession’’ may be used as hay- 
ing the same meaning.?+ 

Trade, business, or employment. It has been said 
that the word ‘‘estate’’ in its full sense may per- 
haps inelude trade or business,?? and that the inter- 


est of a person in his continued employment, and his 


But when used 


terms ‘‘ 


right to enjoy such employment free from malicious 
interference, from an outsider, are included in the 
property’’ or ‘‘estate.’’ 2% 


In a deed 2°% the term ‘‘estate’’ may be used as 
synonymous with ‘‘lands.’’ 74 


In a will?> the meaning of the term ‘‘estate’’ 


must often be ascertained from the connection in 


elude both.?? 


Mo.—Williams' y. Chicago, ete., R. 
Co., 169 Mo. A, 468, 155 SW 64. 

N. C.—Vaughan vy. Murfreesboro, 
96 N. C. 317, 2 SE 676, 60 AmR 413; 
Hurdle v. Outlaw, 55 N. C. 75; Bond 
Vv.» Elilton}-54)" N.. Co 1 1803 Webb: sv. 
Bowler, 50 N. C. 362; Pippin v. Elli- 
son, 34 N. C. 61, 55 AmD 403. 

R. I.—Cooney y. Lincoln, 20 R. I. 
183,°37 A 1031. 

Tex.—St. Louis Southwestern R. 
Co. v. Smitha, (Civ. A.) 190 SW 237; 


State v. Fidelity, etce., Co., 35 Tex. 
Civ. A. 214, 80 SW 544. 
Va.—Norfolk, ete., R. Co. v. Prin- 


dle, 82 Va. 128; Williams y. Lord, 75 
Va. 390 

Eng.—Sayer v. Dufaur, 11 Q. B. 
325, 63 ECL 325, 116 Reprint 498. 

fa] Debts.—In an attachment 
statute, authorizing the attachment 
of the debtor’s estate, the word es- 
tate includes debts due to the debior. 
Welch v. Alligood, 22 Ga. 618. 

15. Perry v. St.. Joseph, ,etc., R. 
Co., 29 Kan. 420; Bond y. Hilton, 
SLeNGECaes 0, 

[a] A claim for damages for caus- 
ing the death of a party, prosecuted 
by the administrator for the benefit 
of the widow and children or next of 
kin of the deceased, is not an estate 
of the deceased. Perry v. St. Joseph, 
ete., R. Co., 29 Kan. 420. 

16. Campbell v. Campbell, 37 Wis. 
And see Divorce § 495 note 21 


Campbell v. Campbell, 37 Wis. 
And see generally Annuities 


18. Tewksbury Tp. v. Readington 

8 EN. Je ae ol 9. 

Downing y. Grigsby, 251 Ill. 
568, 96 NE 5138. : 

20. Widincamp v. Phenix Ins. Co., 
4 Ga. A, 759, 62 SE 478; Hurst v. 
Hurst, 7 W. Va. 289. See also Fried- 
man v. Macy, 17 Cal. 226 (“estate’” is 
in a great degree synonymous with 
“right,” ‘title,’ and “interest’’). 

21. Thomas y. Blair, 111 La. 678, 
35 S 811; Marks’ Succ., 35 La. Ann. 
1054; New Orleans v. Stewart, 28 La. 
Ann. 180; Davis v. Elkins, 9 La. 135; 
Shane y. Withers, 8 La. 489. See also 
Descent and Distribution 18 GC. J. p 
795; Executors and Administrators 
24 Coridaapy Le 

22. Gillespie v. Smith, 20 Nebr. 
455, 30 NW 526. 

23. Scott v. Prudential Outfitting 
Co., 92 Misc. 195, 155 NYS 497. 

2314. See Deeds § 278 et seq. 

24. Moore v. McGrath, 1 Cowp. 9, 
98 Reprint 939; McDonald v. Georgia 
Bay Lumber Co., 2 Ont. A. 36. 

25. See Wills [40 Cyc 1525]. 
Mer Cal.—In re Hinckley, 58 Cal. 


Ind.—Crew v, Dixon, 129 Ind. 85, 
27 NE 728. 


which it is used;?® and it may refer either to the 
thing devised or the quantity of interest,?’ or both,?® 
and be restricted to realty only,?® or to personalty,°° 
as where the word is enumerated with others, all de- 
seriptive of personalty or chattel interests,*! or in- 
Standing alone without qualification 


ov ie ih ae v. Johnson, 38 Allen 

N. J.—Simickson y. Snitcher, 14 
Ni ts Tas 58. 

N. Y.—Terry v. Wiggins, 47 N. Y. 
512; Bradford vy. Mogk, 55 Hun 482, 
8 NYS 709. : 

Ont.—Re Erskine, 4 OntWN 702, 24 


OntWR 15, 10 DomLR 93; -McCabe 
v. McCabe, 22.U. C.. Q. B. 378. 

27. U. S.—lLambert vy. Paine, 3 
Cranch 96, 2 L. ed. 77; Abbott v. Es- 
i €o.5) 22h Casiy No. Lljancs eit 
a v. Sellers, 35 Ala. 


Conn.—Hudson vy. Wadsworth, 8 
Conn. 348. 

Mass.—Godfrey v. Humphrey, 18 
Pick. 537, 29 AmD 621. 

Mo.—Moseley v. Bogy, 272 Mo. 319, 
198 SW 847. 

Nebr.—Crawl vy. Harrington, 33 
Nebr. 107, 49 NW 1118. 

N. H.—Coos Bank y. Brooks, 2 
N. H. 148, 

N. Y.—Terry v. Wiggins, 47 N. Y. 


512. 
Vt.—Hart v. White, 26 Vt. 260. 
rims tae v. Robertson, 78 Va. 
28. Deering v. Tucker, 55 Me. 284; 


Williams v. Kibler, 10 S. C, 
Hart v. White, 26. Vt. 260. 

29. Brainerd vy. Cowdrey, i6 Conn. 
iets v. Corkendall, 13 N. J. Ea. 

30. Archer y. Deneale, 1 Pet. 
CUS SO o8b,, 70) Liesed) 292 Dole _svs 
Johnson, 3 Allen (Mass.) 364; Har- 
kleroad v. Maxwell, 77 Miss. 117, 25 
S 873; Havens v. Havens, 1 Sandf. 
Cheni(Ni oY.) 824. 

1. ,U.. S.—Archer vy. Deneale, 1 
Pet. 585, 7... ed.-272. - 

Mass.—Bullard vy. Goffe, 20 Pick. 
252; Godfrey v.. Humphrey, 18 Pick. 
537, 29 AmD 621. 

Pa.—Page’s Est., 75 Pa. 87. 

Va.—Miars v. Bedgood, 9 Leigh (36 
Va.) 361; Minor y. Dabney, 3 Rand. 
(24 Va.) 208. 

Wis.—Campbell 
Wis. 206 

Eng.—-Belaney vy. Belaney, 35 Beav. 
469, 55 Reprint 978; Coard vy. Holder- 
ness, 20 Beav. 147, 52 Reprint 559; 
Jones v..,Robinson, 3.-C. P., D. 344; 
Sanderson v. Dobson, 1 Exch. 141, 154 
Reprint 59; Woollam vy. Kenworthy, 
9 Ves. Jr. 1387, 32 Reprint. 554, 

But see McCabe v. McCabe, 22 U. C. 
Q. B. 378 (the term “estate” may pass 
land notwithstanding its .connection 
with terms descriptive of personal 
property). 

32. Norris v. Norris, 10 N. J. Ea 
51; Taylor v. Dodd, 2 Thomps. & C. 
(N. “Y¥.)°'88 [afl j58 Ne eY¥.: 385i asec 
also Thorn y. De Breteuil, 179 N. Y. 
64, 71 NE 470 (“estate and prop: 


414; 


v. Campbell, 37 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i i TE ee 


-N. 


§2) 


or restriction it will include all kinds of property, 


real, personal, and mixed.*3 


In statutes,** when not expressly defined,®** the 
import of the term depends in a great degree upon 
its association with other expressions,*¢ and the fixed 
absolute sense of the word in the abstract must give 
way to the connection in which it is used.37 
include personal, as well as real, property ** of every 
It may, however, be limited either to per- 
Generally when legal enact- 
ments are intended to apply exclusively to one or 


kind. 
sonalty *° or realty.*? 


the other of these different species 


erty” includes real and _ personal 
property). 
383. U. S.—Lambert v. Paine, 3 


Cranch 96, 2 L. ed. 377; Meekins v.., 
Branning Mfg. Co., 224 Fed. 202; Pul- 
liam v. Pulliam, 10 Fed. 23; Stump 
v. Deneale, 23 F. Cas. No. 13,560, 2 
@ranch: 'C.; Cs" 640: 

Ind.—Snodgrass v. Brandenburg, 
164 Ind. 59, 71 NE 137, 72 NE 1030. 

Mass.—Laign vy. Barbour, 119 Mass. 


523. 
Minn.—Johnson y. Johnson, 32 
Minn. 513, 21 NW 725. 
Miss.—Andrews v. Brumfield, 32 


Miss. 107. 

N. J.—Carter v. Gray, 58 N. J. Ea. 
411, 43 A 711; Price v. Price, 52 N. J. 
Eq. 326, 29 A 679; Cook v. Lanning, 
40 N. J. Eq. 369, 3 A 132. 

N. Y.—Hacker v. Hacker, 153 App. 
Div. 270, 188 NYS 194; Fosdick v. 


Hempstead, 55 Hun 611, 8 NYS 772;. 


Jackson v. De Lancey, 11 Johns. 365 
[aff 13 Johns. 537, 7 AmD 403]. 

N. C.—Hinson v. Hinson, 176 N. C. 
613, 97 SE 465; Powell v. Wood, 149 
GC.) 235, 62 :-SE 1071; , Harper. -v: 
Harper, 148 N. C. 453, 62 SH 553; 
Foil v. Newsome, 138 N. C. 115, 50 
SE 597, 3 AnnCas 417. 

Tenn.—Gourley  v. 
Sneed 387. 


Thompson, 2 


Eng.—Hogan v. Jackson, Cowp. 
299, 98 Reprint 1096. 
Can.—Cameron y. Harper, 21 Can. 


ESE. C. 273. 


Ont.—Mattéer of Dunscombe, 3 Ont. 
L. 510, 22 CanLTOccNotes 167 (may 
refer to a policy of insurance); Mc- 
Cabe v. McCabe, 22 U. C. Q. B. 378. 

34. See Statutes [36 Cyc 1118]. 

85. See statutory provisions; and 
Davis v. Elkins, 9 La. 135 (a vacant 
estate is defined by statute as an 
estate whose possession no_ person 
elaims either as heir or under any 
other title); Matter of Stebbins, 52 
Misc. 438, 103 NYS 563 (in Transfer 
Tax Law “estate” and “property” are 
defined to mean the property or in- 
terest therein of the testator, intes- 
tate, grantor, bargainor, or vendor, 
passing or transferred). 

36. U.S.—In re Kahley, 14 F. Cas. 
No. 7,594, 3 Biss. 169. 

Ark.—McDaniel v. Herrn, 120 Ark. 
288, 179 SW 3387. 

Cal.—In re Duryer, 159 Cal. 680, 
115 P 242; In re Hinckley, 58 Cal. 457. 

Iowa.—In re Pitt, 153 Iowa 269, 
133 NW_ 660. 

Ky.—Shuck vy. Shuck, 7 Bush 306. 


La.—St. Mary v. Harris, 10 La. 
Ann. 676. 
Mass.—Mt. Auburn Cemetery Vv. 


Cambridge, 150 Mass. 12, 22 NE 66, 
4 LRA 836. : 

Minn.—Donohue vy. Ladd, 31 Minn. 
244, 17 NW 381. 

N. C.—Crockett v. Bray, 151 _N. C. 
615, 66 SE 666, 667; Hunter v. Hus- 
ted, 45 N. C..141. 

N. D.—Dalrymple v. Security L. &. 
T. Co., 9 N. D. 306, 88 NW 245; Power 
v. Bowdle, 3 N. D. 107, 54 NW 404, 
44 AmSR 511, 21 LRA 328. 

S. D.—Minnehaha County v. Boyce, 
30 S. D. 226, 188 NW 287; Clark v. 
Darlington, 7 S. D, 148, 68 NW 771, 
58 AmSR 835. 

Eng.—Fiiliter vy. Phippard, 11 Q. B. 
346, 63 ECL-347, 116 Reprint 506. 

37. Minnehaha County v. Boyce, 
30 S. D. 226, 138 NW 287; Campbell 
v. Campbell, 37 Wis. 206. 


ESTATES 


It may 


of property, the 


38. Patton 
SW 312. 

39.. Thaw v. Falles, 136 U. S. 519. 
10 SCt 1037, 34 L. ed. 531; State Bank 
v. Savannah, Dudl. (Ga.) 130; North 
v. Graham, 235 Ill. 178, 85 NE 267, 
126 AmSR 189, 18 LRANS 624; Elli- 
son v. Andrews, 34 N. C. 188. 

40. Harkleroad v. Maxwell, 77 
Miss. 117, 25 S 873; Smithdeal v. 
Smith, 64 N. C. 52; Re Nixon, 13 
Ont. Pr. 314. 

[a] Rule applied.—A statute pro- 
viding for the disposing of a per- 
son’s estate by a nuncupative will 
cannot be construed to include land, 
although the word in its general 
sense is broad enough to do so. 
Smithdeal v. Smith, 64 N. C. 52. 

41. Fifth Ave. Bldg. Co. v. Kerno- 
chan, 221 N. Y. 370, 117 NE 579; Mat- 
ter of Roe, 53 Hun 433, 6 NYS 464 
[afl 219" Ni VY. 1509,°.23 (NET 106387; 
Agate v. Gignoux, 24 N. Y. Super. 


v. Walker, (Ky.) 118 


278. 
42. Read v. Jamaica, 40 Vt. 629. 
43. Ind.—Robertson vy. Vancleave, 


129 Ind. 217, 232, 26 NE 899, 29 NE 
781, 15 LRA 68. 

Miss.—Jefferson College vy. Dick- 
son, Freem, 474, 483. 

Nebr.—Crawl v. Harrington, 
Nebr, 107, 112, 49 NW _ 1118. 

Pa.—Messmore vy. Williamson, 189 
Paw 13: 508, 441A M1110) 69 AMS 191. 
Eaar wosoGr vy. Robertson, 78 Va. 46, 


[a] Blackstone’s definition.—‘‘An 
estate in lands, tenements, and 
hereditaments, signifies such interest 
as the tenant has therein.” 2 Black- 
stone Comm. p 103 [quot Mulfora v. 
Le Franc, 26 Cal. 88; Clift v. White, 
12 N. Y. 519, 527; Bradford v. Mogk, 
55 Hun (N. Y.) 482, 483, 8 NYS 709; 
Wadsworth v. Buffalo Hydraulic 
ASsoc. 215 Barbier CN. e Ye) n84, ols 
James v. Morey, 2 Cow. (N. Y.) 246, 
301, 14 AmD 475; Vann v. Edwards, 
135 N. C. 661, 665, 47 SE 784, 67 LRA 
461]. To same effect Friedman v. 
Goodwin, 9 F. Cas. No. 5,119, McAll. 
142; Friedman v. Macy, 17 Cal. 226; 
Beall v. Holmes, 6 Harr. & J. (Md.) 
205; Bates v. Sparrell, 10 Mass. 3233 
Minnesota Debenture Co. v. Dean, 85 
Minn. 473, 89 NW 848; New Orleans, 
etc., R. Co. v. Hemphill, 35 Miss, 
17; Van Rensselaer v. Poucher, 5 Den. 
(N. Y.) 35; Meehan v. Dobson, 131 
NYS 37; Jackson v. Merrill, 6 Johns. 
(N. Y.) 185, 5 AmD 213; Coleman v. 
Coleman, 5 Redf. Surr. (N. Y.) 524; 
Coleman v. Thomson, 6 Pa. Co. 126. 
[b] Lord Coke’s definition.—‘Es- 
tate signifi¢th such inheritance, free- 
hold, terme for yeares, tenancie by 
statute merchant, staple, elegit, or 
the like, as any man hath in lands 
or tenements.” Coke Litt. 345a § 6590 
[quot Ball v. Chadwick, 46 Ill. 28, 
32: Carter v. Gray, 58 N. J. Eq. 411, 
413, 43 A 711; Bailey v. Henry, 125 
Tenn. 390, 396, 143 SW 1124; Read v. 
Jamaica, 40 Vt. 629, 635; Campbell v. 
Campbell, 37 Wis. 206, 215; O’Neil v. 


33 


Garexouen Ue Cy ClPr309,, 34055 DOG Ve 
eterson, wos CO: On Bo Ons. 40l, 
500]. 

[c] Other definitions—(1) “An 


interest in real property which con- 
fers the right to a full and complete 
or to a limited, beneficial use of the 
property itself.” State v. Weide, 29 
S "Dp, 109, 124," 135 NW. 696." (2) 
“That title or inheritance which a 
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statutes use the proper qualifying words, ‘‘person- 
al’’ or ‘‘real’’ estate, as the case may require.t2 

An estate in land is the degree, quantity, nature, 
or extent of interest which a person has in it.#8 As 
applied to land it does not necessarily import a fee 
or even a freehold,** but merely the quantity of in- 
terest a person has from absolute ownership to 
naked possession,*® and is applied to rights in land, 
both in possession and expectancy, and to future es- 
tates either vested or contingent.*® It has been held 
that it does not apply to the possession of lands 
without color of title,47 and that neither a right of 


man _ hath, 


in lands or tenements.’ 
Rash’s Est., 


2 Pars. Hq. Cas. (Pa. 
160, 162; Read v. Jamaica, 40 4 
629, 635. (3) “The interest which 
any one has in lands or in any 
other subject of property.” Lowery 
v. Powell, 109 Ga. 192, 194, 34 SE 
296 [quot Black L. D.]; Vann y. Ea- 
wards, 135 N. C. 661, 665, 47 SE 
784, 67 LRA 461, (4) “The interest 
a party has in lands, tenements, and 
hereditaments.” Yeomens v. Brown, 
8 Metc.) (Mass.) 51,957. 46) “The 
quantity of interest which a person 
has in the land.’ Meehan vy. Dob- 
son, 131 NYS 37. 

{d] In two senses the word “es- 
tate” is applied to land, first, to 
point out the land itself, and second, 
to signify the degree, quantity, na- 
ture, and extent of the interest 
therein. Pearce v, Pearce, (Ala.) 74 
S 952; Den vy. Drew, 14 N. J. L. 68; 
Troth v. Robertson, 78 Va. 46. 

Le] “Estate” and “lien” distin- 
guished.—“‘An estate in land is the 
right to the possession and enjoy- 
ment of it. A lien on land is the 
right to have it sold or otherwise 
applied in satisfaction of a debt.” De- 
catur State Bank v. Sanders, 114 Ark. 
440, 447, 170 SW 86. 

44. Sudbury v. Stow, 13 Mass. 
462; Cutts v. Com., 2 Mass. 284; Mac- 


laren y. ‘Stone, 18" Oh, Cir Ct.) 854; 
9 Oh. Cir. Dee. 794. 
45. Ga.—Lowery v. Powell, 109 


Ga. 192, 34 SH 296; Hayes v. Atlanta, 
1 Ga. A. 25, 57 SE 1087. 

Minn.—Minnescta Debenture Co. vy. 
Dean, 85 Minn. 473, 89 NW 848. 

a Y.—Jackson vy. Parker, 9 Cow. 

Oh.—Maclaren vy. Stone, 18 Oh. Cir. 
Ct. 854, 9 Oh. Cir. Dec. 794. 

S. D.—State v. Weide, 29 S. D, 109, 
135 NW 696. 

Va.—Clear Creek Water Co. v. 
Gladeville Impr. Co., 107 Va. 278, 58 
SE 586, 13 AnnCas 71. 

[a] Easement.—The word 
tate’ may mean an absolute 
qualified fee in the land 
only an easement upon it. Oates v. 
Headland, 154 Ala. 503, 45 S 910; 
Eliot v. Carter, 12 Pick. (Mass.) 436. 

{[b] The ownershiy of undiscov- 
ered minerals constitutes an ‘‘estate” 
in the land. Hansen vy. Hall, 167 
Mich: .7, 132° NW, 457. 

[ce] Tenancy at will is an estate. 
Stafford v. Adair, 57 Vt. 63. 

46. Minnesota Debenture Co. v. 
Dean, 85 Minn. 473, 89 NW 848; 
Bloomfield State Bank vy. Miller, 55 
Nebr. 243, 75 NW 569, 70 AmSR 881, 
44 LRA 387; King vy. Kaiser, 3 Misc. 
523, 20 NYS 21. 

[a] A reversion may pass under 
the term “estate,” if not restrained 
or qualified. Hooper y. Hooper, 9 
Cush. (Mass.) 122. See infra § 179. 

[b] Remainders (1) both vested 
(Minnesota Debenture Co. vy. Dean, 
85 Minn. 473, 89 NW 848) (2) and 
contingent (McGowan y. Lufburrow, 
82 Ga. 523, 9 SE 427, 14 AmSR 178. 
See infra § 130. But see Young v. 


“es- 
( or 
itself, or 


Young, 89 Va. 675, 17.SH, 470, 23 
LRA 642 [a contingent remain- 
der is not within a _ statute al- 


lowing an attachment against estates 
or debts in certain instances]) are 
included in the term “estate.” 

47. Austin v. Rutland R. Co., 45 
Wits ail. 
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entry,*® a possibility of reverter,*® an exclusive right 
to acquire the title to certain ‘lands, 50 nor the in- 
terest of a tenant under a lease to begin at a future 
date,>1 is an estate. And an agreement by which 
one enters upon another’s land and performs labor 
thereon in cultivating and harvesting crops is not 
‘an ageeement by which an estate in the land is ere- 
atea.°? There is a very plain and marked distine- 
tion between an estate in lands and a title to lands, 
the former signifying the interest which a person 
has, and the latter the evidence of his right, or of 
the extent of his interest, or the means whereby he 
is enabled to assert or maintain his possession.®? 
Curtesy as an estate is fully discussed elsewhere.** 
Dower is an estate,®> but the inchoate right of 
dower is not.°® 
Homestead. In some jurisdictions the view is 
taken that the homestead interest is an estate, while 
in others it is regarded merely as an exemption.°’ 
The right to a homestead, existing in the wife and 
children of the owner of land, during his lifetime, is 
not an estate.°® 
A judgment or the lien thereof is not an estate in 
land.®° 
Mortgage. Whether or not a mortgage creates an 
estate in the mortgagee is fully discussed else- 


ESTATES 


[§§ 1-4 
where.®° ithe se 

Hereditaments. 
poreal or incorporeal hereditament.** 

Legal and equitable estates distinguished. In con- 
templation of law there is and can be but one es- 
tate, which may properly be denominated the ‘‘legal 
estate,’’ ®? but owing to the introduction of uses and 
trusts there has grown up a double ownership of 
lands, and the interests which are cognizable as such 
only in a court of equity have taken the name ‘‘ equi- 
table’’ to distinguish them from ‘‘legal’’ estates.°% 

An estate by purchase is one acquired by sale or 
eift, or by any other method except only that of de- 
scent.®4 

[§ 2] B. Tenancy. Tenancy is the relation of 
a tenant ®° to the land which he holds.6* The term 
has two significations: (1) The estate of a tenant;°? 
and (2) the term or interest of a tenant.®8 

[§ 3] C. Tenant.°® In the broadest sense, a 
tenant is one who holds oy possesses lands or tene- 
ments by any kind of title, either in fee, for life, for 
years, or at will.*° In a stricter sense the term re- 
fers to one who has possession of the premises of 
another in subordination to that other’s title and 
with his consent, express or implied." 


§ 4] A. In General. Estates are usually consid- 
ered (1) with regard to the quantity of interest 
which the tenant has in the tenement; (2) with re- 
gard to the time at which that quantity is to be 
and (3) with regard to the number and 


enjoyed; 


48. Inglis v. Sailor’s Snug Har- 
bour, 3 Pet. (U. S.) 99, 7 L. ed. 617; 
Cameron Tobin Baking Co. v. Tobin, 
104 Minn. 338, 116 NW 838; Upington 
v. Corrigan, 151° N.? ¥. 443,045 ,NE 
359, 87 LRA 794; Huber v. Georg, 181 
App. Div. 369, 168 NYS 834. 

49. Manfredo vy. Manfredo, 191 
Ala. 322, 68 S 157; Upington v. Cor- 
rigan, 151 N. Y. 143, 45 NE 359, 37 
LRA 794; Vail v. Long Island R. Co., 
106 N. Y. 283, 12 NE 607, 60 AmR 


449: Adams vy. Chaplin, 10 S. C. Eq. 
265. See also North vy. Graham, 235 
Ill. 178, 85 NE 267, 126 AmSR 189, 


18 LRANS 624 (a possibility of re- 
verter is not such an estate as can 
be conveyed or assigned). 

50. Wordsworth v. Buffalo Hy- 
draulic Assoc., 15 Barb. (N. Y.) 83. 

_ 51. Evans v. Prince’s Bay Oyster 
Co., 154 NYS. 279. 


52. Phillips v. Atwell, (Fla.) 80 
S 180. 
53. Robertson v. Vancleave, 129 


Ind. 217, 232, 26 NE 899, 29 NE 781, 


15 LRA 68; State v. Weide, 29 S. D. 
109,” 135. NW * 6956. 

54. See Curtesy § 3. 

55, Campbell v. Campbell, 37 Wis. 
206. See Dower § 11. 

56. See Dower § 105. 

57. See Homesteads [21 Cyc 460]. 

58. See Homesteads [21 Cye 460]. 

59. State v. Chippewa County 
Dist. Ct., 85 Minn. 283, 88 NW 755; 
Ashton vy. Slater, 19 Minn. 347; Bur- 


well v. Tullis, 12 Minn. 572; Lansing 
v. Woodworth, 1 Sandf. Ch. (N. Y.) 
43. See Judgments [23 Cyc 1350]. 

60. See Mortgages [27 Cye 957]. 

61. Hays v. Richardson, 1 Gill & 
J. (Md.) 3866; Wadsworth vy. Buffalo 
Hydraulic Assoc. 5,) Barb.” (NoYY.) 
83; 2 Blackstone Comm. p 106. 

[a] Incorporeal hereditaments (1) 
are in their nature collateral to, and 
issue out of, lands and houses, and 
the owner has no property in the 


lands and houses themselves, but 
something derived out of them. 
Wadsworth y. Buffalo Pdeeulle 


Assoc., 15 Barb. (N. Y.) 83; 2 Black- 


II. CLASSIFICATION 


stone Comm. p 106. (2) Annuities, 
rents, tithes,.etc., are incorporeal 
hereditaments. Wadsworth v: Buffalo 
Hydraulic Assoc., 15 Barb, (N. Y.) 
83; 2 Blackstone Comm. p 19. 

[b] Incorporeal real property is a 
right issuing out of or annexed to a 
thing corporeal, the right to have 


some part only of the produce or 


benefit of the thing corporeal, or to 
exercise a right or have an easement 
or privilege or advantage over or 
out of it. Saratoga State Waters 
oer Ve eratt,s CN: e¥.)esli2 bs NB 83.4; 

62. Sayre v. Mohney, 30 Or. 238, 
47 P 197. See also Olcott v. Wood, 
14 N. Y. 32 (‘“estate’” originally des- 
ignated only a legal interest). 

63. Sayre v. Mohney, 30 Or. 238, 
242, 47 P 197 [quot 1 Warvelle Venda. 
& Per som: 

64. Matter of Field, 182 App: Div. 
226, 232, 169 NYS 677. 

65. “Tenant” defined 


§ 3. 
Black 

67. Black 
68. Black 
Tenancy: 

At sufferance see Landlord and Ten- 
ant [24 Cyc 1041]. 

At will see Landlord and Tenant 
[24 Cyc 1036]. 

By curtesy see Curtesy 17 C. J. p 412. 

By entirety see Husband and Wife 
[21 Cye 1195]. 

For life see infra § 59. 

For years see Landlord and Tenant 
[24 Cyc 958]. 

From month to month see Landlord 
and Tenant [24 Cyc 1034]. 

From year to year see Landlord and 
Tenant [24 Cyc 1027]. 

In common see Tenancy in Common 
[38 Cye 4]. 

In coparcenary see Tenancy in Com- 
mon [38 Cyc 5]. 

In dower see Dower 19 C. J. p 448. 

In fee or in fee simple see infra § 8. 

In tail see infra § 43, 

Joint tenancy see Joint Tenancy [23 
Cye 482]. 


see infra 


connections of the tenants.7? 
sidered with regard to the qualifications of interest 
which may exist in reference thereto."? 
also either vested or contingent." 
vested when there is an immediate right of present 


They may also be con- 


Estates are 
An estate is 


See also supra § 2. 

70. Bouvier L. D. [quot Clift v. 
White, 12 N. Y. 519, 527]; Walker v. 
McCusker, 71 Cal. 594, 597, 12 P 723; 
Harris v. Reynolds, 13 Cal. 514, 73 
AmD 600;. Young v. Home Tel: Co., 
(Mo. A.) 201 SW 635, 687; Hosford 
v. Ballard, 39 N. Y. 147, 151; Powers 
v..dngraham,,«3.: Barb: GN“ sYo) 56; 
578. See also Sullivan v. Sullivan, 
66 N. Y. 37 (‘a tenant’? implies the 
holding and possession of lands-as 
distinguished from a mere valid 
claim of right or an estate to vest 
in possession in futuro), 

{a] Other definitions.—(1) ‘One 
who holds or possesses lands or tene- 
ments by a kind of title”’ McAdam 
Landl. & T. [quot Fuchs y. Cohn, 19 
NYS 236, 22 NYCivProc 269, 29 Abb 


An estate in lands may be a cor-_ 


NCas 54]. (2) “One who holds or 
possesses lands by any kind of 
right.” Webster D. [quot Woolsey 
v. State, 30 Tex, A. 346, 347, 17 SW 
546]. 

[b] The word is derived from the 
Latin “teneo,’ to hold. Stevens v. 


Finders;,43° Ni 5, Ly 27d. 

[c] A person must have some es- 
tate, be it ever so little, such as that 
of a tenant at will or at sufferance, 
to be a tenant, Occupation as ser- 
vant or licensee does not make one 
a tenant. Presby v. Benjamin, 169 
N.. Y. 377, 380, 62 NE 430, 57 LRA 


Cyc 876]. 
Rash’s Est., 2 Pars. Eq. Cas. 
(Pa.) 160; Coleinan vy. Head Syndi- 
cate, 11 Alta. L. 314; 2 Blackstone 

Comm. p 108. 
73. 2) Minor Instijp) 71: 
Terry, 


74. Johnson vy. 
164, 36 S 775; Smith v. West, 103 
See also infra §§ 131, 132. 


IW 3 3.2e 
{a] Legacies.—The rule for deter- 


See Landlord and, Tenant [24 


mining whether an estate bestowed 


by a will is vested or contingent is 
that, where the time of division or 
payment is of the substance of the 
gift, the legacy is “contingent,” when 
time is mentioned only as a qualify- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“Ss 


139 Alajngm 


tr 


or future enjoyment.’ 


> ae Pires 
ie 


§§ 4-7] 


which is dubious and uneertain.7® 
tates vested in interest.?7 


ment,*§ 


estates.®° 


contingent.®! 
[§ 5] 


1. In General. 


than freehold.®? 


ing clause of the payment or divi- 
sion, then the legacy is vested; in 
other words, legacies payable after 
the death of the testator are either 
vested or contingent, and when the 
testator annexes time to the payment 
only the legacy will be vested, but if 
of the gift itself it will be contin- 
gent. Johnson y. Terry, 139 Ala. 614, 
36 S 775. 

Smith v. West, 103 Ill. 332, 
337. a 

[a] Other definitions.—‘‘An inter- 
est clothed with a present, legal, and 
existing right of alienation.” Ander- 
son v. Menefee, (Tex. Civ. A.) 174 
Sw 904, 908; Thornton v. Zea, 22 
Mex @ivawAs), 509,451, 551) SWi e798: 
To same effect Strode v. McCormick, 
158 Ill. 142, 148, 41 NE 1091. 

-76. Title Guarantee, etc.,. Co.’ v. 
Ward, 164 Fed. 459, 468 [aff 184 Fed. 
447, 107 CCA 41 (certiorari den 220 
Ves .2620;2 381 SCt 723, .55.1.-ed. 613) 1); 
Strode v. McCormick, 158 Ill. 142, 148, 
44 NE 1091; Smith v. West, 103 Ill. 
332, 337; Haywood v. Shreve, 44 N. J. 
L. 94; Fearne Rem. p 1. 

[a] Other definition.—‘‘An estate 
is contingent while the person to 
whom it is limited is uncertain, i. e., 
while it is uncertain who will take 
if the precedent estate then termi- 
nates.” Sheridan v. House, 4 Abb. 
Dee. (N. Y.)-218, 225. 

77. Title Guarantee, etc. Co. v. 
Ward, 164 Fed. 459, 468 [aff 184 Fed. 
447, 107 CCA 41 (certiorari den 220 
Wi Sz 620, '37 SCt 723, 55 Li ed. 613) 15 
Smith v. West, 103 Ill. 332, 337. 


-7g. Smith v. West, 103 Ill. 332, 
Soe E 

79. Smith v. West, .103 Ill. 332, 
337. 

380. Clias v.- Strike, (CN. J. Ch.) 
96 A 405. , 

81. \Clias'v. Strike, (N..J.' Ch.) 96 
A 405. 

g2. New Orleans, etc., R. Co. v. 


Hemphill, 35 Miss. 17; Crawl v. Har- 
rington, 33 Nebr. 107, 49 NW 1118; 
Coleman v. Head Syndicate, 11 Alta. 
L. 314; 2 Blackstone Comm. p 103; 2 
Minor Inst. p 71. 

"33. 2-Minor Inst= p_71....But see 
Denny v. Bellevue Borough, 18 Pa. 
Dist. 839, 840 (where it is said that 
“a freehold is an estate in real prop- 
erty, or inheritance, or for life, or 
for a term. Any interest, however 
small, divided or undivided, in land, 
is at law a freehcld estate’). 

[a] Blackstone’s definition.—“‘Such 
an estate in lands as is conveyed by 
livery of seisin, or in tenements of 
any incorporeal nature, by what is 
equivalent. thereto.” 2 Blackstone 
Comm. p 104 [quot Crawl v. Harring- 
ton, 33 Nebr. 107, 112, 49 NW 1118, 
and crit New Orleans, etc., R. Co. v. 
Hemple, 35 Miss. 17, 22 (as not ap- 
plicable where all claim to be free- 


men and livery of seizin is dispensed 


with) ]. To same effect Orchard 
y. .Wright-Dalton-Bell-Anchor Store 


An estate is contingent 
when a right of enjoyment is to acerue on an event 
Vested estates are 
subdivided into estates vested in possession and es- 
An estate is vested in 
possession when there is a right of present enjoy- 
An estate is vested in interest when there 
is a present fixed right of future enjoyment.?® The 
word ‘‘vested,’? even when used as descriptive of 
recognized legal estates, does not exclude defeasible 
It is used to denote the quality of a 
present estate, even though defeasible, as distin- 
guished from that the very existence of which is 


B. With Regard to Quantity of Interest— 
With regard to the quantity of in- 
terest which the tenant has in the tenement, estates 
are classified as estates of freehold and estates less 


ESTATES 


Classification. 


[22 C°F.7, 917 


_[§ 6] 2. Estates of Freehold—a. Definition and 
An estate of freehold has been de- 
fined to be an estate of indeterminate duration other 
than an estate at will or by sufferance, such as an 
estate in fee simple, an estate for life, an estate 
durante viduitate, or an estate during coverture.*? 
It may include a water right,** or other easement,°* 
and a homestead.®¢ 
express statutory provisions *? or it may be used in 
a statute in the same sense as at common law.®® 
has been said that at common law a freehold cannot 
be created to commence in futuro,’® but in some 
jurisdictions the rule is now otherwise. 


Its meaning may depend upon 


It 


Hstates 


of freehold are either estates of inheritance or es- 


[§ 7] 


Co., 225 Mo. 414, 125 SW 486, 20 
AnnCas 1072. 

[b] Other definitions.—(1) ‘Any 
estate of inheritance or for life in 
either a corporeal or incorporeal 
hereditament existing in or arising 
from real property of free tenure.’ 
Wyatt v. Larimer, etc., Irr. Co., 18 


Colo. 298, 307, 33. P 144, 36 AmSR 
280. (2) “Such an estate in lands 
as is conveyed by livery of seisin, 


and may be in fee simple or condi- 
tional fee, and may be for life only.” 
Hughes v. Milligan, 42 Kan. 396, 400, 
22 P 318. (38) ‘Such estate, ...and 
no other, aS requires actual posses- 
sion of the land.” Crawl v. Harring- 
ton, 33 Nebr. 107, 112, 49 NW 1118. 
(4) “An estate of inheritance, or for 
life, in real property.” New Orleans, 
ete., R. Co. v. Hemple, 35 Miss. 17, 
22. (5) ‘An estate of inheritance in 
real property, whether it be a cor- 
poreal or incorporeal hereditament.” 
Oswald v. Wolf, 126 Ill. 542, 549, 19 
NE 28. (6) ‘Nn estate in real prop- 
erty, of inheritance, or for life, or 
the term by which it is held.” Gage 
Veo scaleswc 1 00,0. 208, 221 / Pquot 
Ducker v. Wear, ete., Dry Goods Co,. 
L45 VTls653, 1.657, nd4- NBy be2q. G7) 
“An estate for life, or in fee simple.” 
Bourn y. Robinson, 49 Tex. Civ. A. 
159, 160, 107 SW 873 [cit 1 Washburn 
Real Prop. pp 41, 42]. 

{c] Gife estates.—An estate either 
for the tenant’s own life or for the 
life of anotrer is an estate of free- 
hold. See infra § 59. mir 

[ad] An estate during widowhood 
is an estate of freehold in the widow 
and in any one to whom she may 
convey the land. Roseboom y. Van 
Vechten, 5 Den. (N. Y.) 414. 

[e] A devise of the use and occu- 


pation of a dwelling house during the, 


life or widowhood of the devisee cre- 
ates an estate of freehold. Ander- 


son vy. Hensley, 8 Heisk. (Tenn.) 
834. 
84, Wyatt v- luarimer, etc.,. Irr. 


Co., 18 Colo. 298, 33 P 144, 36 AmSR 
280; Monte Vista Canal Co. v. Cen- 
tennial Irr, Ditch Co., 22 Colo. A. 364, 
123 P 831; Clark v. Strong, 105 App. 
Div. 179, $8 NYS 514. 


85.’ Funston v. Hoffman, 232 Ml. 
360, 83 NE 917. See Easements § 1. 
86. Hughes v. Milligan, 42 Kan. 


396, 22 P 313. See Homesteads [21 
Cyc 460]. 

87. Stark v. Mansfield, 178 Mass. 
76, 59 NE 643; State v. Weide, 29 
S. D. 109, 185 NW 696. 

[a] In Massachusetts it is pro- 
vided by statute that a lessee, under 
a lease for a term of one hundred 
years, shall, so long as fifty years of 
the time are unexpired, be regarded 
as a freeholder. Stark v. Mansfield, 
178 Mass. 76, 59 NE 643. 

&8. Streator Independent Tel., 


ete., Co. v. Interstate Independent 
Mel weet CO. el 420A, 183.7 
89. 4 Kent Comm. p 259; 2 Minor 


tates not of inheritance,®* all being estates of inberi- 
tance except estates for life.®? 

b. Freeholds of Inheritance—(1) Defini- 
tion and Classification. 
an estate which may descend to heirs.2 


An estate of inheritance is 
Estates of 


tae p 75; 1 Washburn Real Prop. 
p 3 
90. Beatson y. Bowers, 174 Ina. 


601, 91 NE 922 [aff (A.) 88 NE 966]; 
Rush vy. Rush, 40 Ind. 83; Dick v. 
Miller, 150 N. C. 63, 68 SE 176. 

91. Crawl v. Harrington, 33 Nebr. 
107, 112, 49 NW 1118 [quot 2 Black- 
stone Comm. p 104]; Beirl v. Colum- 
bia County, 73 Or. 107, 144 P 457. 

92. Crawl v. Harrington, 33 Nebr. 
107, 112, 49 NW 1118 [cit Bouvier 
L. D.J; Cummings v. Cummings, 76 
N. J. Eq. 568, 75 A 210; Deckenbach 


Wy reckennagh, O5:7.Or 1G On pls Ones 
129. 

93. Warren vy. All Persons, 153 
Caliendo U4e4e90. be) 80d mOasteeln ve 


Potter, 176 .Mo. 76, 85, 75 SW 597; 


Crawl v. Harrington, 33 Nebr. 107, 
112, 49 -NW 1118 [cit 1 Washburn 
Real Prop. p 51]. . 

[a] Other definitions.—(1) “A 


species of freehold estate in lands, 
otherwise called a fee, where the 
tenant is not only entitled to enjoy 
the land for his own life, but where, 
after his death, it is cast by the law 
upon the persons who successively 
represent him in perpetuum, in right 
ef blood, according to a certain es- 
tablished order of descent.” Burrill 
L. D. [quot Brown y. Freed, 43 Ind. 
2538, 256]. (2) “A perpetuity in lands 
to a man and his heirs.” Cummings 
v. Cummings, 76 N. J. Eq. 568, 570, 
15, As 210) (eit -Bouvierwli ): laf) (3) 
“One which descends or may descend 
to the heir upon the death of the 
ancestor.” Quinn, “v.. add -37 .Or. 
261, 267, 59 P 457. (4) “A species 
of freehold estate in land, otherwise 
called a ‘fee,’ where the tenant is 
not only entitled to enjoy the land 
for his own life, but where, after 
his death, it is cast by the law upon 
the persons who successively repre- 
sent him in perpetuum in right of 
blood, according to a certain estab- 
lished order of descent.’ Roulston v. 
Hall, 66 Ark. 305, 309, 50 SW 690, 692, 
74 AmSR 97. 

{[b] An estate less than freehold 
is not an estate of inheritance at 
common law. Crawl v. Harrington, 
33 Nebr. 107, 49.NW 1118. 

[c] An estate “acquired by inheri- 
tance” is one that has descended to 
the heir or been cast upon the pos- 
sessor by the simple operation of 


law. In re Donahue, 36 Cal. 329, 332. 
{d] A full equitable title to real 
estate and a_ beneficial interest 


therein, the holder of the legal title 
having no duty to perform except 
to convey to the holder of the equita- 
ble title, is an estate of inheritance 
within the Wisconsin dower statute. 
Harley v. Harley, 140 Wis. 282, 122 
NW 761. . 

fe] Limitation upon death with- 
out lawful children.—Where one is 
seized of an estate in lana, limited on 
his dying without lawful children, 
the estate, being one that can pass to 


9180 2EC NE 


inheritances are divided into inheritances absolute 
or fee simple, and inheritances limited.®* 

(2) Fee Simple—(a) Definition and Ap- 
plication of Term. A tenant in fee simple is he that 


[§ 8] 


ESTATES 


hath lands, tenements, or hereditaments, to hold to 


heirs if lawful children are born, is 
an “estate of inheritance.” Couch v. 
Eastham, 69 W. Va. 710, 712, 73 SE 
314, 39 LRANS 307. 

{f] Oyster privilege.—The privi- 
lege given by statute, providing that 
any citizen may lay down and plant 
oysters in any of the public waters, 
and that the ownership of and exclu- 
Sive right to take up the same shall 
remain in such person, and further 
providing for staking off and record- 
ing the descriptions of the beds, is a 
mere personal license and not an es- 
tate of inheritance. Darbee, etc, 
Oyster, etc., Co. v. Pacific Oyster Co.., 
150 Cal. 392, 88 P 1090, 119 AmSR 
227. 

[g] In New York, by statute, es- 
tates of inheritance are denominated 
“estates of freehold,’ and it is fur- 
ther provided that the terms “real 
estate” and “land” shall be coexten- 
sive with “lands, tenements, and her- 
editaments.”” Nellis v. Munson, 108 
N. Y. 453, 15 NE _739. 

94. Crawl v. Harrington, 33 Nebr. 
107, 112, 49 NW 1118 [quot 2 Black- 
stone Comm. p 104]; 4 Kent Comm. 


p 4. 

{a] Other classifications.—(1) Es- 
tates of inheritance are of four 
kinds: First, estates in fee simple; 
second, estates in fee qualified; third, 
estates in fee conditional; and fourth, 
estates in fee tail. 2 Minor Inst. p 
72. See also Coke Litt. p 1b. (2) 
“Of fee-simple,” says Lord Coke, “it 
is commonly holden that there be 
three kinds, viz., fee-simple absolute, 
fee-simple conditional and fee-simple 
qualified or a base fee. But the more 
genuine and apt division were to 
divide fee—that is, inheritance—into 
three parts, viz., simple or absolute, 
conditional and qualified or base, for 
this word ‘simple’ properly excludeth 
both conditions and limitations that 
defeat or abridge the fee.” 1 Inst. 
1b [quot U. S. Pipe Line Co. v. Dela- 


Wares eve. RY Co. 62 Not, G. 2504, 
267, 41 A 759, 42 LRA 572]. To same 
effect Paterson y. Ellis, 11 Wend. 


(CN. Y.) 259, 277; Jordan v. Goldman, 
1 Okl. 406, 442, 34 P 371. 
95. 2 Blackstone Comm. p 104 


[quot Lehndorf v. Cope, 122 Ill. 317, 
328, 13 NE 505]. To same effect 
Adams v. Ross, 30 N. J. L. 505, 511, 
82 AmD 237. 

fa] Definition criticized.—‘‘Black- 
stone’s explanation of an estate in 
fee simple is that a tenant in fee 
simple holds to him and his heirs 
forever, generally, absolutely, and 
simply, without mentioning what 
heirs, but referring that to his own 
pleasure or the disposition of the 
law. But the idea of nominating an 
heir to succeed to the inheritance has 
no place in the English law, however 
it might have obtained in the Roman 
jurisprudence. The heir is always 
appointed by the law, the maxim be- 
ing solus Deus heredem facere po- 
test, non homo; and all other per- 
sons whom a tenant’in fee simple 
may please to appoint as his succes- 
sors are not his heirs, but his as- 
signs. Thus, a purchaser from him 
in his lifetime and a devisee under 
his will are alike assigns in law, 
claiming in opposition to and in ex- 
elusion of the heir, who would 
otherwise have become. entitled.” 
Williams Real Prop. p 63. 

{b] Minor’s definition—‘“‘An es- 
tate in fee simple is the entire and 
absolute property of the _ subject- 
matter, and, therefore, when one 
grants such an estate, he can make 
no further disposition of the property 
(save by way of substitution), for he 
has already granted the whole and 


entire interest that it is possible for 
him to have, and consequently noth- 
ing remains in him.” 2 Minor Inst. 


72. 

{c] Other definitions —(1) _“A 
pure fee; an absolute estate of in- 
heritance, that which a person holds 
inheritable to him and his heirs gen- 
eral forever.” Haynes y. Bourn, 42 
Vt. 686, 690. (2) “A pure inheri- 
tance or absolute ownership, clear 
of any qualification or condition, or 
a time in the land without end, 
and upon the death of the proprietor 
gives a right of succession to all 
his heirs.’ Farnum v. Loomis, 2 Or. 
29, 32 [quot 1 Hilliard Real Prop. 
pp 35-38]. (3) “A!lpure inheritance, 
clear of any qualification or condi- 
tion, and it gives the right of suc- 
cession to all the heirs generally.” 
Friedman vy. Steiner, 107 Ill. 125, 131 
[quot Koeffier vy. Koeffler, 185 Ill. 261, 
258, 56 NE 1094]. To same effect 
Moody v. Walker, 3 Ark. 147; Pater- 
son v. Bilis, 11 Wend.- (N. Y.) 259; 
Rank v. Rank, 120 Pa 191, 13 A 827. 
(4) “Such as has no bounds or limits 
annexed to it, and is an estate to a 
man and his heirs absolutely for- 
ever.” Lott v. Wyckoff, 1 Barb. 
(N. Y.) 565, 574 [aff 2 N. Y. 355, and 
quot Hale Anal. Law p 57 § 30]. (5) 
“One of absolute inheritance, free 
from any conditicns, limitations, or 
restrictions as to particular heirs.” 
Frain vy. Burgett, 152 Ind. 55, 60, 50 
NE 873, 52 NE 3895. To same effect 
Warden v. Lyons, 118 Pa. 396, 12 A 
408. (6) “An estate to a man and his 
heirs forever.’ Burrill L. D. [quot 
Brown v. Freed, 43 Ind. 253, 256]. 
To same effect Libby v. Clark, 118 
U. S. 250, 6 SCt 1045, 30 L. ed. 133; 
Chase v. U. S., 222 Fed. 593, 138 CCA 
117 [rev on other grounds 245 U. S. 
89, 38 SCt 24, 62 L. ed. 168]. (7) 
“A full and absolute estate, beyond 
and outside of which there was no 


other interest, or even shadow of 
right.” Earnest v. Little River 
Land, etc., Co., 109 Tenn. 427, 435, 


75 SW 1122 [quot Bailey v. Henry, 
125° Tenn. $90, 399,143 SW 11247. 
(8) “The entire and absolute interest 
and property in land.” Brown v. 
Freed, 43 Ind. 253, 256 [quot Alsman 
v. Walters, 184 Ind. 565, 570, 106 NE 
879, 111 NE 921 (rev (A.) 101 NE 117)]. 
(9) “An absolute title or estate in 
lands wholly unqualified by any re- 
version, reservation, condition, or 
limitation or possibility of any such 
thing, present or future, or prece- 
dent or subsequent.” State y. Alter, 
80 Nebr. 405, 407, 114 NW 293. (10) 
“An estate to a man and his heirs 
generally, comprehending those of all 
branches, classes and kinds.’ Som- 
ers v. Pierson, 16 N. J. L: 181, 182. 
(11) “An estate in possession and 
owned in severalty.” Brackett v. 
Ridlon, 54 Me. 426, 434. (12) “Every 
estate which is not for life, for 
years, or at will.” Phoenix v. Emi- 
gration Comrs., 12 HowPr (N. Y.) 


7) q 

[dad] Statutory definition. — “An 
[estate] in which the owner is en- 
titled to the entire property, with un- 
conditional powers of disposition 
during his life, and descending to his 
heirs and legal representatives upon 
his death intestate.” See Cowart v. 
Singletary, 140 Ga, 435, 442, 79 SE 
196, 47 LRANS 621. 

[e] “Fee” defined.—(1) In its pri- 
mary sense the meaning of the word 
“fee” was the same as that of “feud” 
or “fief,” the right which the vassal 
or tenant had to use the land and 
take the profits thereof to him. and 
his heirs, rendering to the lord his 
due services, and in this sense it 


Bie: 


him and his heirs forever; generally, absolutely, and 
simply, without mentioning what heirs, but referring 
that to his own pleasure, or to the disposition of the 
law.®> ‘‘Fee simple’’ and ‘‘fee’’ are generally used 


was used in contradistinction to “al- 
lodium,”’ which means every man’s 
own land which he possesses merely 
in his own right, without owing any 
rent or service to any superior. At 
the common law there was no allo- 
dial property, all land being held me- 
diately or immediately of the king. 
The use of the term in its original 
sense is rare, and it is generally used 
to express the continuance or quan- 
tity of estate. “A fee therefore, in 
general, signifies an estate of in- 
heritance; being the highest and 
most extensive interest that a man 
can. have in a feud; and when the 
term is used simply, without any 
other adjunct, or has the adjunct of 
simple annexed to it (as a fee or a 
fee-simple,) it is used in contradis- 
tinction to a fee conditional at the 
common law, or a fee-tail by the 
statute; importing an absolute in- 
heritanee, clear of any condition, 
limitation, or restriction to particu- 
lar heirs, but descendible to the heirs 
general, whether male or female, 
lineal or collateral. And in no other 
sense than this is the King said to be 
seised in fee, he being the feudatory 
of no man.” 2 Blackstone Comm. p 
106. To same effect Wendell v. Cran- 
dall, 1 N. Y. 491; Sprague v. Stevens, 
32 R. I. 361, 79 A 972. (2) The word 
“fee” is derived from the nature of 
the feudal system. It imports that 
the land is held of some superior, to 
whom certain services are due, and 
in whom the ultimate property re- 


sides. Gibbons v. Gibbons, T. U. P. 
Charlt. (Ga.) 113. (3) “Fee” origi- 
nally signified the right of tenant 


to the use of the land held of a 
superior, but this meaning passed 
into the modern signification or an 
estate of inheritance. Cummings y. 
yo Eas TG No SJ. 9. °568, 75) a 

{f] “Fee simple absolute” (1) 
means a perfect title. It is the en- 
tire and absolute interest and prop- 
erty in the land, from which it fol- 
lows that no one can have a greater 
estate. Frink v. Darst, 14 Ill. 304, 
308, 58 AmD 575 [quot Cruise Dig. 
§ 44]. (2) It is an estate in lands 
to a man and to his heirs generally. 
Baltimore, ete. R. Co. vy. Patterson, 
68 Md, 606, 13 A 369. (3) It is the 
broadest ierm describing title to real 
estate, and the whole title is in- 
cluded in the term. Seton v. New 
York, 130 App. Div. 148, 114 NYS 
565, 569. 

[g] An absolute estate is one 
which cannot be defeated or changed 
by any condition, restriction, or limi- 
tation. Falconer y. Buffalo, ete. R. 
on, 69 2N-) Yo. S91. 

[h] “A title in fee simple means 
a title to the whole of the thing ab- 
solutely.”. Dumont vy. Dufore, 27 Ind. 
263, 266 [auot Indiana, ete., R. Co. v. 
Allen, 113 Ind. 581, 590, 15 NE 446; 
Stockton v. Lockwood, 82 Ind. 158, 
rey Arnold vy. Smith, 80 Ind. 417, 
420]. 

{i] “Ownership in fee simple im- 
plies something more than being the 
holder of the naked legal title to 
land. It implies an indefeasible legal 
title—the entire title and estate in 
land.” U. S. v. Hyde, 132 Fed. 545, 
550 [aff 199) UL Si 62;-°25=SC6t 6p; 
50 L. ed. 90]. 

{ji] “Fee” or “fee simple” in a re- 
stricted sense.—(1) The terms “fee” 
or “fee simple’ in statutes authoriz- 
ing acquiring property by right of 
eminent domain mean only such an 
estate or interest as is reasonably 
necessary to accomplish the purpose 
in view, and are not used according 
to their technical legal meaning. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. / 
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Taking the word 


i 8-10] 


SS 


as convertible terms,®* and it has been held that the 
several terms ‘‘fee,’’ ‘‘fee simple,’’ and ‘‘fee sim- 
ple absolute’’ are substantially synonymous,” and 
that an absolute estate is a fee simple.’’ But ‘‘fee 
simple’? does not necessarily mean a ‘‘fee simple 
absolute,’’°® as the former term may be applied to 
a base or determinable fee + or to a fee conditional,? 
while the latter can be applied only to an estate 
which is limited absolutely to a man and his heirs 
and assigns forever without limitation or condition.® 
The material difference between a fee simple and 
other fees is that the former estate will, the latter 
may, continue forever.t The term ‘‘fee simple’’ is 
not generally used to distinguish between legal and 
equitable estates, but is used to denote the quantity 
or duration of estates, whether the enjoyment is 
limited or unlimited in point of continuance or dura- 


tion.® 


Leadville v. Bohn Min. Co., 37 Colo. 
248, 86 P 1038, 8 LRANS 422, 11 
AnnCas 443; Smith Canal, ete., Co. 
v. Colorado Ice, etc., Co., 34 Colo. 
485, 82 P 940, 3 LRANS 1148; State 
v. Cape Girardeau, etc., Gravel Road 
Co., 207 Mo. 85, 105 SW 761; In re 
Harlem River Bridge, 74 App. Div. 
197, 77 NYS 737. (2) As used in a 
grant of a right of way through cer- 
tain premises in fee simple, the 
words ‘“‘fee simple” will be construed, 
in connection with the other clauses 
in the deed, to mean a grant of an 
easement in fee simple, and not a 
grant of land in fee simple. Uhl v. 
Ohio River R. Co., 51 W. Va. 106, 
41 SE 340. 

[k] Any kind of hereditament.— 
“fee” as meaning 
an estate of inheritance, ‘it is ap- 
plicable to, and may be had in, any 
kind of hereditament, either corpo- 
real or incorporeal.’”’ Oswald v. Wolf, 
126 Ill. 542, 548, 19 NE 28; 2 Black- 
stone Comm. p 106. 

[1] Different estates in same fee. 
—By the common law several sorts 
of estates or interests, joint or sev- 
eral, may exist in the same fee, so 
that one person may own ground or 
soil, another structures’ thereon, 
another minerals beneath the sur- 
face, and another the trees and wood 
growing thereon. Walters v. Sher- 
field, (Fla.) 78 S 539. 

96. Alsman y. Walters, 184 Ind. 
565, 106 NE 879, 111 NE 921; Jordan 
v. Record, 70 Me. 529; Peo. v. White, 
11 Barb. (N. Y.) 26. But see Ford 
v. Unity Church Soc., 120 Mo. 498, 
28 SW 394, 41 AmSR 711, 23 LRA 
561 (the term “fee simple” is used 
in contradistinction from ‘fee,’ ‘fee 


tail,’ a “life estate’ or a “‘term of 
years”). 
[a] “fhe word ‘simple’ adds no 


meaning to the word fee standing by 
itself. But it excludes all qualifica- 
tion or restriction as to the persons 
who may inherit it as heirs, thus 
distinguishing it from a fee tail, as 
well as from an estate which, though 
inheritable, is subject to conditions 
or collateral determination.”” Bouvier 
L. D. [quot Alsman vy. Walters, 184 
Ind. 565, 570, 106 NE 879, 111 NE 
921]; Overbagh vy. Patrie, 8 Barb. 28, 
37 [aff 6 N. Y. 510]. To same effect 
Jackson v. Van Zandt, 12 Johns. 
(N. Y.) 169; Kinkele v. Wilson, 9 
Mise. 139, 29 NYS 27 [rev _on other 
grounds 151 N. Y. 269, 45 NE 869]. 
97. Colo.—Walpole v. State Bd. of 
Land Comrs., 62 Colo. 554, 163 P 
48. 
Tll.—Bowen v. John, 201 Ill. 292, 


66 NE 357. 
Kan.—Parker v. Conrad, 74 Kan. 


, 8 P 810. 
Bike, levine v. Smith, 104 Mo. 586, 
16 Sw 213, 13 LRA 441; Jecko v. 


ig, 45 Mo 167. 
re ye Lott v. Wykoff, 2 N. Y._355; 


Peo. v. White, 11 Barb. 26; Over- 
bagh v. Patrie, 8 Barb. ORs es ems) 
N. Y. 510]; Vanderheyden vy, Cran- 


dall, 


ESTATES 


in him.® 


[§ 9] 


in perpetuity.§ 


Die CT AniCNie ev. Oat gly Nae Ys 
caer Jackson vy. Van Zandt, 12 Johns. 
R. I.—Sprague y. Stevens, 32 R. I. 
361, 79 A) .972. 
See also In re Douglas, 1 B. C. 84 
(construing statute as to land regis- 


try). 

98. Middleton y. Dudding, (Mo.) 
183 SW 448, 

99. Orr ‘y. Yates, 209 Ill. 222, 70 


NE 731; Richardson y. Noyes, 2 Mass. 
56, 3 AmD 627. 

[a] The New York statutes re- 
lating to the creation and division 
of estates provide that “every es- 
tate of inheritance, notwithstanding 
the abolition of tenures, shall con- 
tinue to be termed a fee simple or 
fee; and every such estate, when not 
defeasible or conditional, shall be 
termed a fee simple absolute or an 
absolute fee.’ In re New York, 74 
App.) Div. 197, 206, 77% NYS 737. 

LEC FOr Va, VAtessy 209 BI, pase. 0 
NE, 731; Fletcher y, Fletcher, 88 Ind. 
418; Richardson v. Noyes, 2 Mass. 
56, 8 AmD 627; Waldron vy. Gianini, 
GU Hill y"CNse Yi.))- 601 Peo. tv. -White; 
11 Barb. (N. Y.) 26; Lott v. Wyckoff, 
1 Barb. 565 [aff 2 N. Y. 355]; Green- 


awalt v. Greenawalt, 71 Pa. 483. See 
also infra § 18. 

2. Fletcher vy. Fletcher, 88 Ind. 
418; Richardson vy. Noyes, 2 Mass. 


56, 3 AmD 627; Greenawalt v. Green- 
awalt, 71 Pa. 483; Adams v. Verner, 
102, S.C: 7, 86- SH. 211. ~See also 
infra § 19. 

3. Doe v. Ballance, 7 Ill. 141. 

4 Waldron vy. Gianini, 6 Hill. 
GNS Yo) 60d, 

5. Loventhal v. Home Ins. Co., 
112 Ala. 108, 20 S 419, 57 AmSR 17, 
33 LRA 258; Terminal Ice, etc., Co. 
v. American F. Ins. Co., (Mo. A.) 187 
SW 564, (A.) 194 SW 722. But see 
Olcott v. Wood, 14 N. Y. 32 (the term 
“estate in fee’ imports a legal estate 


only). : 
6. Matter. of Briggs, 101 Misc. 
191, 167 NYS 632 [mod on _ other 


grounds 180 App. Div. 752, 168 NYS 


597]. 

7 U. S.—McMillen vy. Anderson, 
She Ut Sods Ade bods COumodgosy iene. 
v. Hyde, 1382 Fed. 545, 550 [aff 199 
U.S: 62; 25 SCi760,-50 Te. ed. 90]. 

Ala.—Loventhal v. Home Ins, Co., 
112 Ala. 108, 115, 20 S 419, 57 -AmSR 
iso eurAn 205. 

Ark.—Moody v. Walker, 3 Ark. 147, 
190. 

Del.—Bush v. Bush, 5 Del. Ch. 144, 
148. 

Fla.—Woodberry v. Matherson, 19 
Blas; 108.0 U8o- 

Ga— Gibbons, v7,.Gibbons, TA wy Pe: 
Charltndtss 

Ill.— Biggerstaff v. Van Pelt, 207 
Ill. 611, 615, 69 NE 804; Bowen v. 
John, 201 Ill. 292, 295, 66 NE 357. 

Ind.—Frain v, Burgett, 152 Ind. 55, 
60, 50 NE 873, 52 NE 395; Fowler 
v. Duhme, 143 Ind. 248, 286, 42 NE 
623; Fletcher v. Fletcher, 88 Ind. 418, 
420. 


(b) Nature and Incidents—aa. 
‘eral, An estate in fee simple is the greatest estate 
and most extensive interest which a person can pos- 
sess in landed property,’ being an absolute estate 


[21C.5.] 919 


‘*‘Fee’’ and ‘‘power of disposition’’ distinguished. 
There is a wide distinction between a title in fee 
and a power to dispose of property, as under the lat- 
ter the fee is not in the donee, but be has a domin- 
ion over the fee, which he may exercise at his option 
and on his failure to exercise it the fee never rests 


In Gen- 


[§ 10] bb. Power of Alienation. Since the stat- 
ute quia emptores,® and similar statutes,!° the right 
of alienation has been considered an inseparable in- 
cident to an estate in fee, it being against the policy 
of the law to allow restraints to be imposed upon 


Kan.—Parker v: Conrad, 74 Kan. 
111, 112;) (85, P» 810. 

Me.—Jordan vy. Record, 70 Me. 529, 
5381; Brackett v. Ridlon, 54 Me. 426, 
Shek Stinson y. Rouse, 52 Me. 261, 


Mass.—Richardson y. Lane, 226 
Mass, 224, 230, 115 NE 305; Supple- 
ment, 8 Mass. 551. 


Mo.—Terminal Ice, ete, Co. v. 
American F. Ins. Co., (A.) 187 SW 
564, 194 SW 722; Jecko v. Taus- 
sig, 45 Mo. 167, 169. 


N. Y.—In re Brookfield, 176 N. Y. 
138, 146, 68 NE 138; Van Rensselaer 
v. Poucher, 5 Den. 35, 40. 

Okl.—Gourley v. Countryman, 18 
Okl. 220, 231, 90 P 427. 

Doc tingle v. Loomis, 2 Or. 30, 

Pa.—Robb v. Beaver, 8 Watts & S. 
107, 126; Lyle v. Richards, 9 Serg. 
& .R. 322, 363. 

R. I.—Sprague y. Stevens, 32 R. I. 
361, 373, 79 A, 972. 

Tenn.—Frank y. Frank, 120 Tenn. 
569,, 579, 111 SW 1119: 

Utah.—Adams v. Reed, 11 Utah 
480, 497, 40 P 720 [aff 168 U. S. 573, 
18 SCt 179, 42 L. ed. 584]. 

Ban tire ay Ree v. Bourn, 42 Vt. 686, 

Va.—Smith v. Smith, 122 Va. 341, 
352, 94 SE 777. 

W. Va.—Hays v.. Walnut Creek Oil 
Co., 75 W. Va. 263, 270, 83 SE 900, 
AnnCasl1918A 802; Yeager v. Fair- 
mont, 48 W. Va. 259, 261, 27 SE 234, 

Eng.—Walsingham’s Case, Plowd. 
547, 75 Reprint 805, 819; Williams 
Real Prop. 60. 

8. Fla.—Woodberry v. Matherson, 
LOMAS Ros Hooe 

Tll.—Koeffler v. Koeffler, 185 Il. 
261, 268, 56 NE 1094; Friedman vy. 
Steiner, 107 Ill. 125, 131. 
 eeaeaine ae v. Taussig, 45 Mo. 167, 

N. Y.—Lott v. Wyckoff, 1 Barb. 565 
[are 2pN.., Yo goons 

Vt.—Powers v. Caledonia County 
Grammar School, 106 A 836, 841. 

Va.—Smith v. Smith, 122 Va. 341, 
353, 94 SE 777. 

9. 18 Edw. Ic 1. 

[a] “Prior to the statute quia 
emptores, a condition against aliena- 
tion would in England have been 
good, because prior to that statute 
the feoffor or grantor of such an 
estate was entitled to the escheat 
on failure of heirs of the grantee, 
which was properly a possibility of 
reverter, and was treated as a rever- 
sion; so that the vendor did not, by 
the feoffment or conveyance, part 
with the entire estate; but this rever- 
sion, dependent on this contingency, 
remained in him and his heirs, which 
gave them an interest to insist upon 
the condition and take the benefit 
accruing to them upon the _ breach. 
2 Thomas Coke Lit. 27, and De Pey- 
ster v. Michael, 6 N. Y. 467, 57 AmD 
470.” Mandlebaum v. McDonnell, 29 
Mich. 78, 94, 18 AmR 61. 

10. See statutory provisions. 
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the alienation of this estate.11 


A general restraint on alienation,!2 whether by 
deed or will,1® 1s undoubtedly void. 
It has been said, 
however, that it may be otherwise in respect to a 
restraint which is limited or partial,‘ and not in- 
consistent with the reasonable enjoyment of ‘the 
But in order to make a partial or limited re- 
striction upon alienation good, there must be a pro- 


Limited or partial restraint. 


feet 


ESTATES 


TT" st. 2 VD. Se ee 


of the restricting clause.1® 


vision for a reversion or limitation over on violation 


11. Hawaii.—Simerson y. Simer- 
son, 20 Hawaii 57. 

Ill.—Muhlke v. Tiedemann, 177 Ill. 
606, 52 NE 843; Hageman v. Hage- 
man, 129. Il, 164, 21 NE 814; Steib 
v. Whitehead, ie Te 247; Friedman 
v. Steiner, 107 Ill. 125. 

Ind.—Reeder vy. Antrim, (A.) 110 
NE 568, 112 NE 551; Benninghoff v. 
Evangelical Assoc. Church, 28 Ind. 
Ax Sil, Gly NB 952. 

Mo.—McDowell y. Brown, 21 Mo. 
Bie 

Mont.—Kerlee v. Smith, 46 Mont. 
ae ap Eee be ety Br i 

N. Y.—Lovett v. Gillender, 35 N. Y. 
617; Lott v. Wyckoff, 1 Barb. 565 
[aft 2.N. Y... 355]. 

N; Gi——Sch wren’ v. .Falls;,170-'N. 'C. 
251, 87 SE 49, LRA1916B 1235; Lati- 
mer v. Waddell, LL9 INGE IC: 370, 26 
SE 122, 3 LRANS 688; Pritchard v. 
Bailey, 113 ON. CG. 521, 18 SE 668. 


Oh.—Anderson. v. Cary, 36 Ohi St. 
506, 38 AmR 602. 

Pa.—Kepple’s App., 53 Pa. 211. 

Tenn.—Lawrence vy. Singleton, 17 
SW 265. 

Tex.—Bouldin v, Miller, 87 Tex. 


“359, 28 SW 940. 
Vt.—Haynes v. Bourn, 42 Vt. 686. 


Va.—Smith v. Smith, 122 Va. 341, 
94 SE 777; Blair v. Muse, 83 Va. 
ee eo) Sh Op eaale 

[a] Leading case.—‘It is a well 


established principle that where an 
estate in fee simple is granted, a 
condition that the grantee shall not 
alien the land is void. Littleton 
says, ‘Also, if a feoffment be made on 
this condition that the feoffee shall 
not alien the land to any, this con- 
dition is void; because when a man 
is enfeoffed of lands or tenements, 
he hath the power to alien them to 
any person by law. For if such a 
condition should be good, then the 
condition should oust him of all the 
power which the law gives him 
which should be against reason, and 
therefore such a condition is void.’ 
(§ 360.) Coke, in his commentary 
on this section, adds, ‘And the like 
law is of a devise in fee upon a con~ 
dition that the devisee shall not 
alien, the condition is void; and so it 
is of a grant, release, confirmation, 
or any other conveyance whereby a 
fee simple doth pass.’ (Co. Litt. 
223 a.) The language of Mr. Cruise 
is, ‘A condition annexed to the cre- 
ation of an estate in fee simple that 
the tenant shall not alien, is void 
and repugnant to the nature of the 
estate given; for a power of aliena- 
tion is an incident inseparably an- 
nexed to an estate in fee simple.’ 
(Cruise Dig. tit. 13, ch. 1, § 22.) The 
right of alienation passes by the 
grant of the fee as perfectly as if it 
were given by the express terms of the 
grant. Without such right the es- 
tate granted would be neither a fee 
simple, nor any other estate known to 
the law. . .. The ownership of the 
fee cannot exist in one person while 
the ownership of the right of aliena- 
tion and of its fruits, exists in a 
different person. This is a principle 
older than the common law of Eng- 


Jand. Grotius, (Book 1, Ch. 6, § 1,) 
says, ‘Since the establishment of 
property, men who are masters of 


their own goods, have by the law of 
nature the power of disposing of, 
or of transferring all or any part 


of their effects, to other persons; for 
this is the very nature of property; 
I mean of full and complete prop- 
erty;’ and, therefore, Aristotle says, 
‘It is the definition of property to 
have in-one’s self the power of aliena- 
tion.’ That this principle was at an 
early day engrafted upon the com- 
mon law and applied to estates in 
fee, we have the authority of Little- 
ton, as above cited, and of Coke, (2* 
Inst. 65). ‘By the common law it is 
against the nature and purity of a 
fee simple for the tenants to be re- 
strained from alienation.’ But the 
rule of common law on this point, is 
not founded exclusively on principles 
of natural law. It rests also on 
grounds of great public utility and 
convenience; in facilitating the ex- 
change of property; in simplifying 
its ownership, and in freeing it from 
embarrassments, which are injurious 
not only to its possessor, but to the 
public at large.’”’ De Peyster v. Mi- 
chael, 6 N. Y. 467, 492, 57 AmD 470. 

[b] Essence of fee simple estate. 
—‘“By the policy of our laws, it is of 
the very essence of an estate in fee 
simple absolute, that the owner, who 
is not under any personal disability 
imposed by law, may alien it or sub- 
ject it to the payment of his debts 
at any and all times; and any at- 
tempt to evade or eliminate this 
element from a fee simple estate, 
either by deed or by will, must be de- 
clared void and of no-force. Hobbs 
vy. Smith, 15 Oh. St. 419.” Anderson 
Pees 36 Oh. St. 506, 515, 38 AmR 

{c] An equitable estate in fee 
may be alienated, subject to the ex- 
isting trusts, if the instrument creat- 
ing it puts no restraint on the power 
of alienation, Gunn y. Brown, (Md.) 
22° A462. 

12. U. S.—Potter v. Couch, 141 
DU. Sv 296,11 SCe"1005, 86... ed. 721% 
McDonogh v. Murdock, 15 How. 367, 
14 L. ed. 732. 

Ala.—Graves v. Wheeler, 180 Ala. 
412, 61 S 341; Hill v. Gray, 160 Ala. 
273, 49 S 676. 

Cal.—Drexler vy. Washington Dev. 
Co.; 172, Cal. 758,159. P 166s Norris 
v. Hensley, 27 Cal, 439. 

Conn.—Tarrant vy. Backus, 63 Conn. 
277, 28 A 46. 


Hawaii.—Lucas v. Lucas, 20 Ha- 
waii 4338. 
Ill.—Jenne y. Jenne, 271 Ill. 526, 


111 NE 540; Henderson y. Harness, 
176 Ill. 302, 52 NE 68; Holliday v. 
Dixon, 27 Ill. 33. \ 

124 Ind. 


Ind.—Conger v. Lowe, 


368, 24 NE 889, 9 LRA 165. 

Iowa.—Goldsmith vy. Peterson, 159 
Iowa 692, 141 NW 60. 

Me.—Turner vy. MHollowell Sav. 
Inst., 76 Me. 527. 

Mass.—Lathrop v. Merrill, 207 
Mass. 6, 92 NE 1019; Cushing v. 
Spalding, 164 Mass. 287, 41 NE 297; 
Winsor v. Mills, 157 Mass. 362, 32 


NE 352; Todd v. Sawyer, 147 Mass. 
570, 17 NE 527; Gleason vy, Fayer- 
weather, 4 Gray 348; Lane v. Lane, 
8 Allen 350; Blackstone Bank v. 
Davis, 21 Pick. 42, 32 AmD 241 note; 
Gray v. Blanchard, 8 Pick. 284. 


Mich.—Mandlebaum y. McDonell, 
29 Mich. 78, 18 AmR 61. 

N. J.—Feit v. Richards, 64 N. J. 
Eq. 16,; 58 A 824. : 

N. Y.—Oxley v. Lane, 35 N, Y. 


Reasonable restraint. 
jurisdictions, however, is that a reasonable restraint 
may be imposed upon alienation,1* what is a rea- 
sonable restraint being a matter for determination 
upon the particular circumstances of each ease.'® 

Restraint for limited time. 
decisions, a restraint upon the alienation of such an 
estate, for a limited time, is likewise void.1® 


The rule prevailing in some 


According to many 


But 


340; Schermerhorn y. Negus, 1 Den. 
448, 
N. C.—Schwren v. Falls, 170 N. C. 


251, 87 SE 49, LRA1916B 1235. 
Oh.—Smalley v. Smalley, 24 Oh. 
Cin CHS N= S.a35 


Pa.—Kaufman v. Burgert, 195 Pa. 
274, 45 A 725, 78 AmSR 813; McIn- 
tyre v. McIntyre, 123 Pa. 329, 16 A 
783, 10 AmSR 529; Geyer v. Went- 
zel, 68 Pa. 84; Doebler’s App., 64 Pa. 
9; St. Luke’s Church’s App., 1 Walk. 
283. 

Tex.—Seay v. Cockrell, 102 
280, 115 SW 1160. 

Eng.—In re Jones, 23 L. T. Rep. 

36 Oh. St. 


N.S. 211 
13. Anderson vy. Cary, 
506, 38 AmR 602; Smalley v. Smalley, 
24° Oh. Cir: Ct> No S.o.353: 
14. JTowa.—Porter vy. Tracey, 179 
Mass.—Gray v. Blanchard, 8 Pick. 


Tex. 


Towa 1295, 162 NW 800 
284, 

N. J.—Feit v. Richards, 64 N. J. 
Eg. 16, 53 A 824. 

Pa.—Kaufman y. Burgert, 195 Pa. 
274, 45 A 725, 78 AmSR 813; Jau- 
retche v. Proctor, 48 Pa. 466; Mec- 
Cullough v. Gilmore, 11 Pa. 370; 
McWilliams vy. Nisly, 2 Serg. & R. 
507, 7 AmD 654. 
gene —In re Macleay, L. R. 20 Eq. 

15. McCullough y. Gilmore, 11 Pa. 
370; McWilliams y. Nisly, 2 Serg. & 
R. (Pa.) 507, 7 AmD 654. 


16. “Mandlebaum. y. McDonell, 29 
Mich. 78, 18 AmR 61; Fowlkes v. 
Wagoner, (Tenn. Ch. A.) 46 SW 586. 


See’ also Pace v.. Pace; 73 N.'C, 119 
(dictum, the estate under considera- 
tion being a devise in trust for life); 
Tillinghast v. Bradford, 5 R. I. 205 
(dictum, the estate under considera- 
tion being devise in trust for life, 
with power of disposition of remain- 


der). 
17. Chappell v. Frick, 166 Ky. 311, 
179 SW 2038; Harkness vy. Lyle, 132 


Ky. «767, 117 ‘SW 264; Morton v. Mor- 
ton, 120 Ky. 251, 81 Sw 1188; Wal- 
lace v. Smith, 113 Ky. 263, 68 SW 

a, 
7, Bush, (Ky.) 368; Johnson y. Du- 
meyer, 66 SW 1025, 23°’ KyL . 2243. 
Rice v. Hall, 42 SW 99, 19 KyL 814; 
Kean v. Kean, 18 SW 1032, 19 SW 
184, 13 KyL 956; Farris v. Rogers, 
7 SW 543, 9 KyL OTR: 
Brady, 3 Bush (Ky.) 623. 


18. Chappell v. Frick, 166 Ky. 311, 
7,9) SW. 203; Anderson vy. Cary, 36 
Oh. St. 506, 38 AmR 602. 

19. Tl1.—Jones v. Port Huron En- 
gine, ete. (Cos ATL TIL. )502,0 490 aN 
ae Steib v. Whitehead, 111 I. 

Ind.—Fowler v. Duhme, 143 Ind. 


248, 42 NE 623 (construing statute 


forbidding “absolute power of alien- 


ing’ and crit Shimer v. Mann, 99 Ind. 
190; Andrews y. Spurlin, 35 Ind, 262; 
Stephens v. Evans, 30 Ind. 39; Lang- 
don v. Ingram, 28 Ina. 360); Reeder 
eer (A.) 110 NE 568, 112 NE 


Iowa.—Goldsmith v, Peterson, 159 


Iowa 692, 141 NW 60. 


Mass.—Butterfield v. Reed, 160 
Mass. 361, 35 NE 1128. 
Mich.—Mandlebaum vy. McDonell, 


29 Mich. 78, 18 AmR 61. 


Minn.—Morse Vv. Blood, 68 Minn i. 


442, 71 “NW 682. 
Nee De Peyster v. Michael, 6 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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24 KyL 139; Stewart v. Barrow, ~ 


Stewart v. 7 
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~§§ 10-16] 


there are decisions,*° and dicta,?* to the contrary. 

Restraint to particular persons. It seems that 4 
restraint against alienation to a particular person 
or class of persons is valid,?? but there is authority 
to the contrary.** If it allows alienation only to 
certain persons or classes of persons, it is invalid.24 

Restraint to control of other persons. A rostric- 
tion which makes the right to alien a fee subject to 
the control of other persons is invalid.25 

Restraint as to repurchase. A stipulation in a 
deed prohibiting the purchaser from alienating the 
land without giving the vendor the privilege of re- 
purchasing is void,?* and so likewise is a condition 
in deed that the grantee alienating shall pay part of 
the price received to the grantor.27 

A prohibition against partition is not a restraint 
upon alienation, as each tenant in common may con- 
vey his share at pleasure.?® : 

Restraint as to equitable fee. In most jurisdic- 
tions equity follows the rule of law as to restraints 
upon alienation,?® but in some jurisdictions in ease 
of the devise of an equitable fee in land limitations 
against alienation are valid.®° 

[§ 11] ce. Descent. One of the essential quali- 
ties of a fee simple estate is that it is one of inheri- 
tance, one which passes, upon the death of the an- 
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cestor, to all the heirs generally, and not to a par- 
ticular heir or set of heirs.*4 

[§ 12] dd. Devise.22 The tenant of an estate 
in fee simple may devise the same,®* notwithstand- 
ing restraints upon his power of alienation.®4 

[§ 13] ee. Curtesy and Dower. A fee simple 
estate is subject to both eurtesy ** and dower.®% 

[§ 14] ff. Liability for Debts. A fee simple 
estate is able for the debts of the deceased owner 
thereof,?7 and a provision in the deed or will ere- 
ating such estate, exempting it from such liability, is 
void.’8 

[§ 15] gg. Forfeiture. At common law a fee 
simple estate might be forfeited for treason or fel- 
ony,®® but not generally in this country.?° 

[§ 16] (c) Fee in Abeyance. The fee simple 
inheritance of lands and tenements is generally vest- 
ed and resides in some person or other, although va- 
rious inferior estates may be carved out of it.44 
‘‘Yet sometimes,’’ says Blackstone, ‘‘the fee may be 
in abeyance, that is, as the word signifies, in expec- 
tation, remembrance, and contemplation in law; 
there being no person in esse (in being) in whom it 
can vest and abide, although the law considers it as 
always potentially existing and ready to vest when- 
ever a proper owner appears.’’*? But this theory 


N. Y. 467, 57 AmD 470; Roosevelt Eng.—Coke Litt. p 228a, § 361;]also Attachment § 366; Descent and 
v. Thurman, 1 Johns, Ch. 220. Sheppard Touchst. p 129. Distribution §§ 278, 333; Executions 
N. C.—Wool v. Fleetwood, 136 N. See also 2 Washburn Real Prop.| [17 Cye 951]; Executors and Ad- 

' C. 460, 48 SE 785, 67 LRA 444; Lat-|p 448. ministrators [18 Cyc 676]. 
imer v. Waddell, 119 N.C. 370, 26 23. Barnard v. Bailey, 2 Del. 56. 38. Lathrop v. Merrill, 207 Mass. 
SE 122, 3 LRANS 668 [disappr dic- 24. Morse vy. Blood, 68 Minn, 442,|6, 92 NE 1019; Blackstone v. Davis, 


-tum Munroe v. Hall, 97 N. C. 206, 1 
SE 651]; Pritchard v. Bailey, 113 
N. C. 521, 18 SE 668; Twitty v. Camp, 
O2M IN. C= 46 1: 

Oh.—Anderson vy. Cary, 36 Oh. St. 
506, 38 AmR 602. c 

_Eng.—In re Rosher, 26 Ch. D. 801, 
821 [crit In re Macleay, L. R. 20 
Eq. 186, and expl Large’s Case, 2 
Leon. &2, 74 Reprint 376, 3 Leon. 182, 
74 Reprint 620]. 

Can.—Blackburn y. McCallum, 33 
Can. -S;, C. 65. 

i. C\==rn, pre: (Carri 20. Bs t@a 18.2% 

‘It is a very curious thing that, 
although Littleton’s book is more 
than 400 years old, and although Lord 
Coke died 250 years ago, there is not 
a single judicial decision to be found 
in the books showing that a limita- 
tion as to time added to such a con- 
dition makes it a valid condition.” 
In re Rosher, supra. 

20. Yost v. Dwelling House Ins. 
Co., 79a. B8t,) 36 A) 317; 67 AmspR 
604; McWilliams v. Nisly, 2 Serg. 
& R. (Pa.) 507, 7 AmD 654. 

21. U. S.—Cowell v. Colorado 
Springs Co., 100 U.S. 55, 25 L. ed. 547. 

Iowa.—Porter v. Tracey, 179 Iowa 
1295, 162 NW 800. 

Mass.—Blackstone Bank y. Davis, 
21 Pick. 42, 32 AmD 241 note; Gray v. 
Blanchard, 8 Pick. 284. 

Nig Feit. v.n-Richards, (64;:Nui J. 
Hq. 16, 53 A 824. 

NesiG— Munroe vy ally 97 N.. 'C. 
206, 1 SE 651. J 

Pa.—Kaufman -v. Burgert, 195 Pa. 
274, 45 A 725, 78 AmSR 813. 

Eng.—In re Macleay, L. R. 20 
Hq. 186. 

22. Iowa.—Porter v. Tracey, 179 
Iowa 1295, 162 NW 800. 

Mass.—Winsor v. Mills, 157 Mass. 
362, 32 NE 352; Blackstone Bank v. 
Davis, 21 Pick. 42, 32 AmD 241 note; 
Gray v. Blanchard, 8 Pick. 284. __ 

Minn.—Morse v. Blood, 68 Minn. 
442, 71 NW 682. 

Pa.—Kaufman vy. Burgert, 195 Pa. 
274, 45 A 725, 78 AmSR 813; Jau- 
retche v. Proctor, 48 Pa. 466; McCul- 
lough v. Gilmore, 11 Pa. 370; 
Williams v. Nisly, 2 Serg. & R. 507, 
7 AmD 654. 

. Tenn.—Overton v. Lea, 108 Tenn. 
505, 68 SW 250; Fowlkes v. Wagoner, 
(Ch. A.) 46 SW 586, 


Mc- |* 
51 SE 848; 


71 NW 682; Schermerhorn y. Negus, 
1 Den. (N. Y.) 448; Attwater v. Att- 
water, 18 Beav. 330, 52 Reprint 131. 

25. Muhlke:yv. Tiedemann, 177 Ill. 
606, 52 NE 843; Schwren vy. Falls, 
170 N. C. 251,. 87 SE 49, LRA1916B 
sane Grant vy. Carpenter, 8 R. I. 

26. Hardy -v. Galloway, 111 N. C. 
519, 15 SE 890, 32 AmSR 828. 


27. De Peyster v. Michael, 6 N. 
Y. 467, 57 AmD 470. 
28. Porter v. Tracey, 179 Iowa 


1295, 162 NW 800; Hunt vy. Wright, 
47 N. H. 396, 98 AmD 451. 

29. Gray Restr; Al. §. 105. . See 
also Dunn y. Dobson, 198 Mass. 142, 
84 NE 327 (recognizing the general 
rule, but holding that in Massachu- 
setts it is otherwise). 

30. Lathrop v. Merrill, 207 Mass. 
6, 92 NE 1019; Broadway Nat. Bank 
v. Adams, 133 Mass. 170, 43 AmR 504. 
See also Hemingway v. Hemingway, 
22 Conn. 462 (discussing but not de- 
ciding this question). 

31. Ala.—Loventhal vy. Home Ins. 
Co., 112 Ala. 108, 20 S 419, 57 AmSR 
17, 338 LRA 258. : 

Il].—Koeffler v. Koeffler, 185 Ill. 
261, 56 NE 1094; Friedman v. Steiner, 
107 Ill. 125. 

Ind.—Frain v. Burgett, 152 Ind. 55, 
50 NE 873, 52 NE. 395. 

Md.—Fairfax v. Brown, 60 Md, 50. 

Mo.—Terminal Ice, ete. Co. v. 
American F. Ins. Co., 196 Mo. A. 241, 
187 SW 564, 194 SW 722. 

Or.—Farnum y. Loomis, 2 Or. 29. 

Tex.—Bourn y. Robinson, 49 Tex. 
Give Av. 15%, 10%, SW 873. 

Vt.—Haynes v. Bourn, 42 Vt. 686. 

Va.—Smith v. Smith, 122 Va. 341, 
94 SE 777. 

Eng.—1 Coke Litt. p 1 b. 

82. See Wills [40 Cyc 1043]. 

33. Hemingway v. Hemingway, 22 
Conn. 462; Fairfax v. Brown, 60 Md. 


Reynolds v. Crispin, 8 Pa. Cas. 
252, 11 A 236, 

See Curtesy § 21. 

See Dower § 48. 

Scott v. Patterson, 104 Va. 455, 
Hutchinson v. Maxwell, 
100 Va. 169, 40 SE 655, 93 AmSR 
944, 57 LRA 384 (dictum, the estate 
under consideration being an equita- 
ble life estate); 2 Minor Inst. 76. See 


36. 
37. 


21 Pick. (Mass.) 42, 32 AmD 241; 
Scott v. Patterson, 104 Va. :455, 51 


SE 848; Re Jones, 23 L. T. Rep. 
N. S. 211. See McCleary v. Ellis, 54 
Iowa 311, 6 NW 571, 37 AmR 205 


(dictum, question under considera- 
tion being the construction of a deed 
conveying a life estate with the re- 
mainder in fee simple to children 
of grantee); Hutchinson v. Maxwell, 
100 Va. 169, 40 SE 655, 93 AmSR 944, 
57 LRA 384 (dictum, the estate un- 
der consideration being an equitable 
life estate). See also Attachment 
§ 366; Executions [17 Cye 951]; Wills 
[40 Cye 1707]. 

As to spendthrift trusts see Trusts 
[39 Cye 240]. 


39. 2 Minor Inst. 76. See also 
Convicts § 3. 
40. Morris v. Fisher, 8 Pa. Dist, 


See Treason [38 Cyc 959]. 

41. 2 Blackstone Comm. p 107. 

42. 2 Blackstone Comm. p 107 
[quot Illinois Cent. R. Co. vy. Bos- 
WODth WLS Sr Ue ise Ose LOO mes Opes cei 
231, 33 L. ed. 550]. See also 4 Kent 
Comm. p 258; 2 Minor Inst. p 74. 

[a] MDlustration.—“‘Thus, in a 
grant to John for life, and after- 
wards to the heirs of Richard, the 
inheritance is plainly neither granted 
to John nor Richard, nor can it vest 
in the heirs of Richard till his 
death, nam nemo est heres viventis; 
it remains therefore in waiting or 
abeyance during ihe life of Richard. 
This is likewise always the case of 
a parson of a church, who hath only 
an estate therein for the term of his 
life, and the inheritance remains in 
abeyance. And not only the fée, but 
the freehold also, may be in abey- 
ance; as, when a parson dies, the 
freehold of his glebe is in abeyance, 
until a successor be named, and then 
it vests in the successor.” 2 Black- 
stone Comm. pp 107, 108. 

{[b] Fearne’s view.—‘‘As the legal 
seizin, property, or ownership, or, in 
other words, the legal freehold and 
inheritance, is commensurate with 
the duration of real hereditaments, it 
must be in existence at all times, 
either in some particular person and 
persons, or at least in contemplation 
of law. But in fact it cannot be in 
existence merely in contemplation of 
law; it can never be in abeyance, 
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was ever odious and never recognized unless in cases 


of extreme necessity.** 


[§ 17] (8) Limited or Conditional Fees—(a) In 
General. Limited or conditional fees are of two 
kinds: (1) Qualified or base fees; and (2) fees con- 


ditional, so called at the common law; and after- 
in consequence of the statute de 


ward fees tail, 
donis.*+ 


[§ 18] (b) Base, Qualified, or Determinable Fee. 


but must reside in some person, in 
order that there may always be some 
one in esse against whom an action 
may be brought for the recovery of 
the land. And therefore, if a person 
limits a freehold interest in the land, 
by way of use or devise, which he 
may do, though he could not do so 
at the common law, to commence in 
futuro, without making any disposi- 
tion of the intermediate legal seizin, 
property, or ownership, or a disposi- 
tion of it which does not exhaust 
the whole of such intermediate legal 
seizin, property, or ownership, the 
legal seizin, property, or ownership, 
except such part thereof, if any, as 
is comprised within a prior disposi- 
tion of a vested interest, of course 
remains in the grantor and his heirs, 
or the heir at law of the testator, 
until the arrival of the period when, 
according to the terms of the fu- 
ture limitation, it is appointed to re- 
side in the person to whom such 
interest in futuro is limited. And 
if a person limits the inheritance, 
whether at common law or by way 
of use or devise, to arise on a con- 
tingency, by way of remainder 1im- 
mediately after the regular expira- 
tion of prior estates, of course the 
inheritance, until the happening of 
the contingency, remains in the 
grantor and his heirs, or the heir of 
the testator.” 2 Fearne Rem. p 20. 


43. Alsman v. Walters, 184 Ind. 
565, 106 NE -879, 111° NE 921; 2 
Fearne Rem. pp 499, 410; 4 Kent 


Comm. p 257. 

44. U. S. Pipe Line Co; v. Dela- 
ware, ete:;) Rs Co, 62 Ni Jo" i 9254, 
41 A tos, 42 LRA 572; Paterson v. 
Ellis, 11 Wend. (N. Y.) "259; 2 Black- 
stone Comm. p 109. 

Estates tail see infra § 43. 

45. Hall v. Turner, 110 N. C. 292, 
14 SE 791. See also Lyford y. La- 
conia, 75 N, H. 220, 72 A 1085, 1089, 
139 AmSR 680, 22 LRANS 1062 
(where it is said that “ ‘determinable’ 
is perhaps most accurate’). 

46. Md.—Baltimore, etc., R. Co, v. 
Patterson, 68 Md. 606, 13 A 369. 

N. H.—Lyford y. Laconia, 75 N. H. 
220, 72 A 1085, 1389 AmSR 680, 22 
LRANS 1062. 

N. J.—U. S. Pipe Line Co. v. Dela- 
ware, ete., R. Co., 62 N. J. L. 254, 41 
A 759, 42 LRA, 572. 

N. C.—Hall v. Turner, 110 N. C. 
292, 14 SE 791. 

Wash. —Guyatt v. Kautz, 41 Wash. 
TD use le 

AT. M2 Se 8. te. Reese, 27 F. 
Casi No: 16;137, 5 Dill. 405. 

Conn. _— Connecticut Spiritualist 
Camp Meeting Assoc. y. Hast Lyme, 
54 Conn. 152, 5 A 849. 

Ga.—Penick vy. Atkinson, 139 Ga. 
649, 77 SE 1055, 46 LRANS 284, 
AnnCas1914B 842; Shealy v. Wam- 
mock, 115 Ga. 913, 42 SE 239. 

Tll.—Blackstone v. Althouse, 278 
Tll. 481, 116 NE 154, LRA1918B 230; 
Aloe vy. Lowe, 278 Ill. 233, 115 NE 
862; North v. Graham, 235 Ill. 178, 
85 NE 267, 126 AmSR 189, 18 LRANS 
624; Crocker v. Van Vlissingen, 230 
Til; 225," 82. NH 614; ‘Carpenter’ iv. 
Sangamon A aid bs Co., 229 Ill. 486, 
82 NE 418; Ahlfield v. Curtis, 229 Ill. 
139, 82 NE 276; Becker v. Becker, 
206 Ill. 538, 69 NE 49; Koeffler v. 
Koeffler, 185 Ill. 261, 56 NE 1094; 
Knight v. Pottgieser, 176 Ill. 368, 
52 NE 934; Wiggins Ferry Co. v. 
Ohio; etch Ra Cor 94 SL1e83. 
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Althougn distinctions have been made or discussed 


by some authorities,*® the terms ‘‘base fee,’’ ‘‘ quali- 


at an end.4? 


fied fee’’ and ‘determinable fee’’ are generally used 
interchangeably *¢ to denote a fee which has a quali- 
fication subjoined thereto, and which must be deter- 
mined whenever the qualification annexed to it is 
This estate is a fee, because by possi- 


bility it may endure forever in a man and his heirs; 


Ind.—Aldred v. Sylvester, 184 Ind. 
542, 111 NE 914; Mendenhall v. In- 
dianapolis First New Church Soc., 177 
Ind. 336, 98 NE 57; Coquillard v. 
Coquillard, 62 Ind. A. 426, 113 NE 


Gort T.—Dukes vy. McKenna, 4 Ind. 
T. 156, 69 SW 832. 

Towa.—Des Moines City |-Ra Co: vs 
Des Moines, 159 NW 450. 

Ky.—Gilman v. Stone, 123 Ky. 137, 
94 SW 28, 29 KyL 591; McCready v. 
Morris, 94 SW 24, 29 KyL 588. 

Me.—Hamlin v. Perticular Baptist 
Meeting House, 103 Me. 3438, 69 A 315. 

Mass.—Richardson vy. Noyes, 2 
Mass. 56, 3 AmD 24. 

Mo.—Tebow v. Dougherty, 205 Mo. 
315, 103 SW 985. 

Nebr.—In re Douglass, 94 Nebr. 
280, 143 NW 299, AnnCasi914D 447. 

N. H.—lLyford v. Laconia, 75 N. 
H., 220, 72 A 1085, 1389 AmSR 680, 
22 LRANS 1062. 

N. J.—U. S. Pipe Line Co. v. Dela- 
ware, etc), R. Co.,: "62. Nid. Li.--254, 
41 A 759, 42 LRA 572; State v. Brown, 
27 N. J. L. 13 [rev on other grounds 
27 N. J. L. 648]. 

N. Y.—Knowlton v. Atkins, 134 N. 
Y. 313)-31 NE. 914: [aff 56 Hun 408, 
10 NYS 77]; Leonard vy. Burr, 18 N. 
Y. 96; Clark vy. Strong, 105 App. Div. 
179, 98 NYS 514; Gillespie v. Broas, 
23 Barb. 370; Waldron’ v. Gianini, 6 
Hill 601. 


Okl.— Jordan v. Goldman, 1 Okl. 
406, 34 P 871. 
Pa.—Bryan y. Spires, 3 Brewst. 


580. 

Wash.—Aumiller v. Dash, 51 Wash. 
520, 99 P 588; Guyatt v. Kautz, 41 
Wash. 115, 83 P 9. 

Eng.—2 Blackstone Comm. p 109. 

[a] Other definitions.—(1) “An es- 
tate which is subject to a reverter, 
and continues until the qualification 
annexed to it is at an end.” Farns- 
worth v. Perry, 83 Me. 447, 449, 22 A 
373; Moulton vy. Trafton, 64 Me. 218, 
222. (2) “A fee so qualified as to be 
made to determine, or liable to be de- 
termined, at the happening of some 
contingent event or act.” Tebow v. 
Dougherty, 205 Mo. 315, 325, 103 SW 
985 [cit Tiedeman Real Prop. p 28]. 
To same effect Hall v. Turner, 110 
N. C. 292, $05, 14 SE 791. (3) “An 
estate which may continue in one and 
his heirs forever, but which may 
come to an end or be determined by 
some act or event expressed on the 


limitation, to circumscribe its con- 
tinuance,” Jamaica Pond Aqueduct 
Corp. v. Chandler, 9 Allen (Mass.) 
159, 168. (4) “An estate which is to 


continue till the happening of a cer- 
tain event, and then to cease.” North 
Adams First Universalist Soc. v. Bo- 
land, 155 Mass, 171, 174, 29 NE 524, 
15 LRA 2842-05) “Mees which are 
liable to .be determined by some act 
or event expressed on their limita- 
tion to circumscribe their continu- 
ance, or inferred by law as bound- 
ing their extent.” Vantongeren vy. 
Heffernan, 5 Dak. 180, 222, 38 NW 
52; Greer v. Wilson, 108 Ind. 322, 
326, 9 NE 284; McLane v. Bovee, 35 
Wis. 27, 36 [each quot 1 Washburn 
Real Prop. p 62]. (6) “An interest 
which may continue forever, but the 
estate is liable to be determined 
without the aid of a conveyance, by 
some act or event, circumscribing its 
continuance or extent.” 4 Kent 
Comm. p 9 [quot in whole or in part 
U. S. v. Reese, 27 EF. Cas. No: 


yet as that duration depends upon the concurrence 


16,137, 5 Dill. 405, 411; Connecticut 
Spiritualist Camp Meeting Assoc. v. 
East Lyme, 54 Conn. 152, 156, 5 A 
849; Aldred vy. Sylvester, 184 Ind. 542, 
561, 111 NE 914; Mendenhall vy. In- 
dianapolis First New Church Soc., 
177 Ind. 336, 342, 98 NE 57; Schnit- 
ter v. McManaman, 85 Nebr. 337, 342, 
123 NW 299, 27 LRANS 1047; U.S. 
Pipe Line Co. v. Delaware, etce., R. 
Coy! 62 Ne lJ aa? 2849) 2684 A ATs 
42 LRA 572; Peo. v. White, 11 Barb. 
(N. Y.) 26, 28; Grout v. Townsend, 
2. Den. GN? “¥.) $336, °3395. Waldron=v. 
Gianini, 6 Hill (N. Y.) 601, 606; 
Union Canal Co. v. Young, 1 Whart. 
(Pa.) 410, 427, 30 AmD 212; Guyatt v. 
Kautz, 41 Wash. 115, 122, 83 P 9]. 
(7) “An estate limited to a person 
and his heirs, with a qualification 
annexed to it by which it is pro- 
vided that it must determine when- 
ever that qualification is at an end.” 
Lyford v. Laconia, 75 N. H. 220, 224, 
72, A 1085, 1089, 139 AmSR 680, 22 
LRANS 1062. To same effect Bryan 
v. Spires, 3 Brewst. (Pa.) 580, 583. 
(8) An estate which may revert on 
the happening of some contingency 
or which may endure forever. Men- 
denhall v. Indianapolis First New 
Church Soce., 177 Ind. 336, 98-NE 57, 
60. (9) An estate which may last 
forever but may end on the happen- 
ing of a merely possible event. Des 
Moines City R. Co. vy. Des Moines, 
(Iowa) 159 NW 450. 

{b] MIllustrations.—(1) ‘A limita- 
tion to one and his heirs, peers of 
the realm or lords of the manor Dale, 
or so long as a certain tree stands, 
or until the marriage of a certain 
person, or till a man shall go to or 
return from Rome, or till certain 
debts are paid, or so long as A. or 
his heirs shall pay B. a certain sum 
per annum, or so long as St. Paul’s 
shall stand, or until a prescribed act 
shall be done, or until a minor shall 
attain the age of twenty-one years, 
and the like.” 1 Washburn Real 
Prop. (6th ed) p 80 § 167 [quot Te- 
bow v. Dougherty, 205 Mo. 315, 326, 
103 SW $85]. To same effect U. S. 
Pipe Line Co. v. Delaware, etc., R. 
Con 62: INCU kien 254, 41 A 759, 42 
LRA 572; Waldron vy. Gianini, 6 Hill 
GN ie SX) 608s Walsingham’s Case, 
Plowd. 547, 15 Reprint 805. (2) An 
exception in a deed of a store, with 
the privilege of remaining so long 
as the store stands. Farnsworth v. 
Perry, 83 Me. 447, 22 A 373. (3) A 
lease for ninety-nine years, with the 
privilege of renewal for a _ similar 
term forever. Duryea vy. Hendrick- 
son, 175 App. Div. 188, 161 NYS 999. 
(4) A patent conveying and granting 
to an Indian nation certain lands in 
fee simple to them and their de- 
scendants to inure to them while 
they shall exist as a nation and live 
on it, liable to no transfer or aliena- 
tion except to the United States or 
with their consent. Dukes v. Mc- 
Kenna, 4 Ind. T. 156, 69 SW 832. (5) 
Where lands are given to a man and 
his heirs as long as another man 
shall have heirs of his body. Rich- 
ardson v. Noyes, 2 Mass. 56, 3 AmD 
24. (6) A lease for as long as the 
lessee, his heirs or assigns, shall pay 
a stipulated ground rent, and shall 
comply with covenants therein 
named. Penick y. Atkinson, 139 Ga. 
649, 77 SE 1055, 46 LRANS 284, 
AnnCas1914B 842. (7) To a person 
as long as he shall be tenant of a 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number, 
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of collateral circumstances which qualify and de- 
base the purity of the donation it is therefore a 
qualified or base fee.4® The qualification annexed 
to a base, qualified, or determinable fee may be 
either one of two kinds: (1) It may be a qualification 
which attaches itself to the use of the land, so that 
the estate is held to be granted for that use and 
purpose only, and on the cessation of the use the 
estate expires;*® or (2) it may be one which is con- 
cerned with the happening of a more strictly col- 
lateral event, in that case leaving the use of the 
estate free for any purpose, but limiting its exist- 
ence only by the event contemplated, or to the con- 
tinuance of the state of affairs contemplated at the 
time of the grant.o° The mere expression of a pur- 
pose for which the land is to be used will not of it- 
self debase a fee,°* but where an estate is conveyed 
in fee for a specified purpose ‘‘and no other’’ the fee 
is a base feé determinable upon cessation of the 
use of the property for that purpose.®2 And this 
also results where the estate is to endure while, or 


particular place. Paterson vy. Ellis, 
11 Wend. (N. Y.) 259. (8) A devise 


Herbine, 
Spires, 
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so long as, the land is used for a specified purpose *? 
and shall revert to the grantor,5+ or vest in other 
persons named,°*> when it shall cease to be used for 
this purpose. The qualification on which the estate 
is to determine must be found in the instrument cre- 
ating the estate,°* but no especial or technical words 
are required to establish it.®? 

Contingency impossible. If the happening of the 
event upon which the estate is to be determined be- 
comes impossible it 1s converted into an estate in fee 
simple.°8 
_ Incidents. Until its determination such an estate 
has all the incidents of a fee simple,®® and while 
this estate continues, and until the qualification upon 
which it is limited is at an end, the grantee or pro- 
prietor has the same rights and privileges over his 
estate as if it was a fee simple.®° He has an abso- 
lute right to the exclusive possession, use, and en- 
joyment of the land and as complete dominion over 
it for all purposes as though he held it in fee sim- 
ple.*! He is not generally liable for waste ® but if 


347; Bryan y.|is said that “if the qualification... 


is Such that it cannot be told whether 


Selo) IN; Verso, be NE 492; 


to a particular person with a devise 
over to other persons upon the con- 
tingency of the first devisee dying 
without issue. Blackstone y, Alt- 
house, 278 Ill. 481, 116 NE 154, LRA 
1918B 220; Aloe v. Lowe, 278 Ill. 
233, 115 NE 862; Riner v. Renfro, 
104 SW 951, 31 KyL 1178; Whalin v. 
Bailey, 96 SW 1105, 29 KyL 1048; 
Knowlton vy. Atkins, 134 N. Y. 313, 31 
NE 914 [aff 56 Hun 408, 10 NYS 
17]; In re New-York, etc., R. -Co., 


59 AmSR 
478. 
v. Reese, 


48. U. S.—uv. S. at FB. 
Cas. No. 16,137, 5 Dill. 405. 

Ala.—Carter vy. Couch, 157 Ala. 470, 
47 S 1006, 20 LRANS 858. 

Conn. — Connecticut Spiritualist 
Camp Meeting Assoc. v. Hast Lyme, 
54 Conn. 152, 5 A 849. 

Ga.—Penick v. Atkinson, 139 Ga. 
649, 77 SE 1055, 46 LRANS 284, 
AnnCas1914B 842, 

Tll.— Aloe v. Lowe, 278 Ill. 233, 115 
NE 862; Williams v. Hlliott, 246 Ill. 
548, 92 NE 960, 138 AmSR 254; North 
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v. Coquillard, 62 Ind. A. 489, 113 NE 
481. 

Iowa.—Des Moines City R. Co. v. 
Des Moines, 159 NW 450. 

Me.—Hamlin v, Perticular Baptist 


Meeting House, 103 Me. 343, 69 A 
SLD. 

Md.—kKelso vy. Stigar, 75 Md. 376, 
24 A 18. 
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29 NE 524, 15 LRA 281. 

Miss.—Moss Point Lumber Co. v. 
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Mo. 293, 13 SW 501. 

Nebr.—In re Douglass, 94 Nebr. 
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23 A 996, 15 LRA 547; Slegel v. 


Wash.—Guyatt v. Kautz, 41 Wash. 
TLS 283 9: 

Eng.—2 Blackstone Comm. p 110. 

{a] Reason why a fee.—(1) Al- 
though the object on which this es- 
tate rests for perpetuity may be tran- 
sitory or perishable, yet such estates 
are deemed to be fees because of 
their possibility of enduring forever. 
Connecticut Spiritualist Camp Meet- 
ing Assoc. vy. Hast Lyme, 54 Conn. 


152, 5 A 849; Waldron y. Gianini, 
6 EET SONG Ye 160d (2) “Tt iss the 
uncertainty of the event, and the 


possibility that the fee may last for- 
ever, that renders the estate a fee, 
and not merely a freehold.” U. S. 
v. Reese, 27 F. Cas. No. 16,137, 5 Dill. 
405, 412 [quot Jordan y. Goldman, 1 
OK], 406,°34 P 371; 376]3°U. S: #Pipe 
Line Co. v. Delaware, etc., R. Co., 62 
N. J. L. 254, 268, 41 A 759, 42 LRA 
572; Waldron y. Gianini, 6 Hill (N. 


Ye)! 601-6056; 

49. Jordan v. Goldman, 1 Okl. 406, 
ave Ie owik é 

50. Jordan y. Goldman, 1 Okl. 406, 
S4bws Cle 

51. Stuart v. Easton, 170 U. S. 


383, 18 SCt 650, 42 L. ed. 1078; Slegel 
v. Lauer, 148 Pa, 236, 23 A 996, 15 
LRA 547; Brendle v. Jackson Tp. 
German Reformed Cong., 33 Pa. 415; 
Griffitts v. Cope, 17 Pa. 96; Kirk v. 
King, 3 Pa. 436. 

52 
23 A 996, 15 LRA 547; Scheetz v. 
Fitzwater, 5 Pa. 126. 

53. Wiggins Ferry Co. v. Ohio 
ete., R. Co., 94 Ill. 83; Moulton v. 
Trafton, 64 Me. 218; State v. Brown, 
27 N. J. L. 13 [rev on other grounds 
27 N. J. L. 648]. 

54. North v. Graham, 235 Ill. 178, 
85 NE 267, 126 AmSR 189, 18 LRANS 
624; Mendenhall vy. Indianapolis First 
New Church Soc., 177 Ind. 336, 98 
NE 57; Gillespie v. Broas, 23 Barb. 
GENE BVO LOE 

55. North Adams First Universal 
Soc. v. Boland, 155 Mass. 171, 29 NE 
524, 15 LRA 281. 

56. Slegel v. Lauer, 148 Pa. 236, 
23 A 996, 15 LRA 547; Union Canal 
Co. v. Young, 1 Whart. (Pa.) 410, 30 
AmD 212; Slegel v. Herbine, 10 Pa. 
Co. 347. 

57. Slegel v. Lauer, 148 Pa, 236, 
23 A 996, 15 LRA 547; Slegel v. Her- 
bine, 10 Pa. Co. 347. 

58. Koeffler v. Koeffler, 185 Il. 
261, 56 NE 1094; Friedman vy. Steiner, 
107 Ill. 125; In re Douglass, 94 Nebr. 
280, 287, 148 NW 299, AnnCasi914D 
447 [quot Cyc]; Pearce v. Pearce, 104 
Tex. 73, 134 SW 210 [cit Cyc]. 

59. Whiting v. Whiting, 4 
179. 

60. Jll.—Becker v. Becker, 206 Il. 
53, 69 NE 49. But see Aloe v. Lowe, 
278 Ill. 233, 115 NE 862 (where it 


Conn. 


Slegel v. Lauer, 148 Pa. 236, | 


or not the estate will be determined 
until the death of the owner thereof, 
then the interest taken by such 
owner, so far as his personal use 
of it is concerned, has all the char- 
acteristics of a mere life estate’). 

Ky.—Riner y. Fallis, 176 Ky. 575, 
195 SW 1102 [quot Cyc]; Landers v. 
Landers, 151 Ky. 206, 151 SW 386, 
AnnCas1915A 223. 

N. H.—Lyford v. Laconia, 75 N. H. 
225, 72 A 1085, 139 AmSR 680, 22 
LRANS 1062; Weed v. Woods, 71 
N. H. 581, 53 A 1024. 

N. J.—U. 8S. Pipe Line Co. vy. Dela- 
Ware. ete: Res Co wi6a eNews 
41 A 759, 42 LRA 572; State v. 
Brown, 20 sNerdeels.e Le, 

Wash.—Aumiller v. Dash, 51 Wash. 
520, 99) P1583. 

6lireHillis: sy. Dils,s 53 etndie Ano; 
100 NE 1047, 102 NE 140; Des Moines 
City R. Co. v. Des Moines, (Iowa) 
159 NW 450; Fox v. Van Fleet, 160 
Ky. 796, 170 SW 185; Riner v. Fallis, 
176 Ky. 575, 195 SW 1102, 1103 [quot 
Cyc]; New Jersey Zinc, ete., Co. v. 
Morris Canal, etc., Co., 44 N. J. Ea. 
398, 15 A 227, 1 LRA 133 [aff 47 


IN?) | Jiselig, 598 e mem 22:4 A Be076 
mem]. 
[a] Any attempt by the grantor 


to exercise any sort of possession 
over the land, or to use any part of 
it as a means of advantage or profit 
to himself, would be in plain deroga- 
tion of his grant, and a clear viola- 
tion of the grantee’s rights. New 
Jersey Zinc, etc., Co. v. Morris Canal, 
ete., Co.,/444N. J--Hg. 398, PsA: 297, 
1 LRA 133 [aff 47 N. J. Eq. 598 mem, 
22 A 1076 mem]. 

62. U. S—uwU. S. v. Torrey Cedar 
Co., 154 Fed. 263 [aff 206 U. S. 467, 
27 SCt 697; 51 L.cedt (113972 
eG ee v. Whiting, 4 Conn. 

Ga.—Matthews v. Hudson, 81 Ga. 
120, 7 SE 286, 12 AmSR 305. : 

Ind.—Hillis v. Dils, 53 Ind, A. 576, 
100 NE 1047, 102 NE 140. 

Ky.—Landers v. Landers, 151 Ky. 
206, 151 SW 386, AnnCas1915A 223. 

Eng.—Turner v. Wright, 2 De G. F. 
mabe 234, 638 EngCh 181, 45 Reprint 
612. 

See also Waste [40 Cyc 514]. 

Qualification of rule see Waste [40 
Cye 514]. 

[a] Extent of waste permissible. 
—The owner of a determinable fee 
in real estate has all the right of an 
owner in fee simple in regard to the 
use or disposal of the real estate; 
he may use it in any way, may cut 
and sell the trees growing upon the 
land, strip the sod and clay from its 


surface, and take out the minerals 
from underneath. Hillis v. Dils, 53 
Ind. A. 576, 100 NE 1047, 102 NH 
140. 


924 [210.J.] 


such an estate consists of personalty, he would be 
liable if he should consume it or any part of it, and 
then his estate would be defeated by the occurrence 
of the condition imposed.®* Such estate is one of in- 
heritance, descendible to heirs,®°* and is subject to 
assignment,®> devise,®® or conveyance.®* 
of such a fee cannot, however, alone convey a per- 
fect title in fee simple to the property,®® and it he 
conveys in fee the determinable quality of the es- 
tate follows the transfer ;®° but an indefeasible title 
in fee simple may be conveyed if those who would 
take the estate upon the econtingeney by which his 
estate would be defeated join with him in the con- 
This estate is subject to both curtesy ™ 


veyance.*° 
and dower.’” 


Right of grantor. Upon the determination of such 
a fee the property reverts to the grantor,’? without 
any claim or act on his part,’* no reéntry being nec- 
In the meanwhile the whole estate is vested 
in the grantee and all that remains to the grantor 
is the mere possibility of reverter which it has been 


sary.7® 


6S. McKee v. McKee, 82 SW 451, 


26 KyL 736. 

64. Coquillard v. Coquillard, 62 
Ind. A. 426, 113 NE 474; Riner v. 
Fallis, 176 Ky. 575, 195 SW 1102, 


1103 [quot Cyc]; Pond y. Douglass, 
106 Me. 85. 75 A 320; Farnsworth v. 
Rerry, 83 Me. 447, 22 A 373; Fall v. 


Turner! 110" Nie. 292,04 USE 792; 
4 Kent Comm. p 9. 
65. Coquillard v. Coquillard, 62 


Ind. A. 426, 113 NE 474; Riner v. 
Fallis, 176 Ky. 575, 195 SW _ 1102, 
1103 [quot Cyc];' Farnsworth v. 
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67. Whiting v. Whiting, 4 Conn. 
179; Aloe v. Lowe, 278 Ill. 233, 115 
NE 862. See also Guyatt v. Kautz, 
41 Wash, 115, 122, 83 P 9 (“some of 
the authorities speak of the right or 
alienation as incidental to a base or 
qualified fee’’). 

68. Riner v. Fallis, 176 Ky. 575, 
19520SWiedl02; 1103. [quot :Cyc]; 
Baltimore, ete., R. Co. v. Patterson, 
68 Md. 606, 13 A 369; North Adams 
First Universalist Soe. v. Boland, 155 
Mass. 171, 29 NE 524, 15 LRA 281. 

69. Ill—Blackstone vy. Althouse, 
278 Ill. 481, 116 NE 154, LRA1918B 
230; Becker vy. Becker, 206 Ill. 53, 69 
NE 49. 

Ind.—Hillis v. Dils, 53 Ind. A. 
576, 100 NE 1047, 102 NE 140. 

Ky.—Riner v. Fallis, 176 Ky. 575, 
578, 195 SW 1102 [quot Cyc]; Fox v. 
Van Fleet, 160 Ky. 796,170 SW 185. 

Md.—Baltimore, etc., R. Co. v. Pat- 
terson, 68 Md. 606, 13 A 369. 

N, Y¥.—Grout v. Townsend, 2 Den. 
336. A 


Whart. 410, 30 AmD 212. 

70. In re New York, etc., R. Co., 
ye N. Y. 89, 11 NE 492; 59 AmSR 
478. 

71. Ala.—Carter yv. Couch, 157 Ala. 
470, 47 S 1006, 20 LRANS 858. 

Ky.—Webb vy. First Baptist Church, 
90 Ky. 117, 13 SW 362, 11 KyL 926. 

BS Y.—Hatfield y. Sneden, 54 N. Y. 
280. 

Pa.—McMasters v. Negley, 152 Pa. 
303, 25 A 641. 

S. C.—Withers y. Jenkins, 14 S. C. 


597. 

Va.—Taliaferro v. Burwell, 4 Call 
(8 Va.) 321. 

Eng.—2 Coke Litt. p 241la note. 

See Curtesy § 81. 

72. See Dower § 57. 

73. See infra § 180. 

74, Slegel v. Lauer, 148 Pa. 236, 
23 A 996, 15 LRA 547; Slegel v. Her- 


bine, 10 Pa. Co. 347. 
75. North Adams First Universalist 
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The owner 
sion.®° 
Distinction. 


gts 


decided is incapable of alienation or devise,***7 
although it may descend to his heirs.*® 
to other authorities, however, this possibility of re- 
verter is a valid interest™® which is capable of 
transmission by the grantor to his grantee and will 
pass to the latter under a conveyance of the rever- 


A base or determinable fee is dis- 
tinguished from a life estate by the fact that, while 
the former ‘may.last forever, the latter terminates 
absolutely on the death of the life tenant;*! and a 
base or determinable fee is distinguished from an 
estate for years by the fact that the latter termi- 
nates at the end of a fixed and definite period.®? 


Present status. Base or qualified fees are still 


[$ 19] (ec) 


body, or to the 


Soe, v. Boland, 155 Mass. 171, 29 NE 
524, 15 LRA 231; Lyford vy. Laconia. 
75 N. H. 220,72 A. 2085, 139 AmSR 
680, 22 LRANS 1062. 

{a] “The only practical distinc- 
tion between a right of entry for 
breach of a condition subsequent and 
a possibility of reverter upon a de- 
terminable fee is that in the former 
the estate in fee does not terminate 
until entry by the person having the 
right, while in the latter the estate 
reverts at once upon the occurrence 
of the event by which it is limited.” 
Lyford v. Laconia, 75 N. H. 220, 225, 
72 A 1085, 189 AmSR 680, 22 LRANS 
1062. 

76-77. See infra § 180. 

78. See infra § 180. 

79. Lyford v. Laconia, 75 N, H. 
220, 72 A 1085, 139 AmSR 680, 22 
LRANS 1062. 

80. Slegel v. Lauer, 148 Pa. 236, 
23 A_-996, 15 LRA 547; Scheetz. v. 
Fitzwater, 5 Pa. 126; Slegel v. Her- 
bine, 10 Pa. Co. 347. See also As- 
signments § 16 et seq. 

81. Ahlfield v. Curtis, 229 Ill. 139, 
82 NE 276. 


82. Moss Point Lumber Co. v. 
Eire County, 89 Miss. 449, 42 S 
290, 873. 


83. Ga.—Shealy v. Wammock, 115 
Ga. 913, 42 SE 239. 

Tll.— Blackstone y. Althouse, 278 Ill. 
481, 116 NE 154, LRA1918B_ 230; 
Mayer vy. McCracken, 245 Ill. 551, 92 
NE 355; Brenock v. Brenock, 230 I1l. 
519, 82 NE 816; Fifer v. Allen, 228 
Tll.< 507, 81: .NE) 1105;) Becker) v. 
Becker, 206 Ill. 58, 69 NE 49; Koef- 
fler v. Koeffler, 185 Ill. 261, 56 NE 1094. 

Ind.—Aldred v. Sylvester, 184 Ind. 
542, 111 NE 914; Boling v. Miller, 


133 Ind. 602, 33 NE 354; Pulse v. 
Osborne, 30 Ind, A. 631, 64 NE 59. 
But see Rozell v. Cranfill, 43 Ind. 


A. 298, 85 NE 792, 86 NE 864 (where 
it is said “our law of descents recog- 
nizes no such thing as a base fee’’). 

Ky.—Aultman Co. vy. Gibson, 67 
SW 57, 23 KyL 2296. 

Me.—Pond y. Douglass, 106 Me. 
85, 75 A 320. 

Mass.—North Adams First Univer- 
salist Soc. v. Boland, 155 Mass. 171, 
29 NE 624, 15 LRA. 231. 

Mo.—Gaven vy. Allen, 100 Mo. 293, 
13 SW 501. 

N. H.—Lyford vy. Laconia, 75 N. H. 
220, 72 A 1085, 139 AmSR 680, 22 
LRANS 1062. 

N. J.—State v. Brown, 27 N. J. L. 
saat ns on other grounds 27 N. J. L. 
N. C.—Methodist Protestant Church 
v.. Young, 180 N. C. 8, 40 SE 691; 
Keith v. Scales, 124 N. C. 497, 32 SE 
809; Hall. vy. Turner, 110 N. C2292, 
14 SE 791 [disappr the statement 
in Providence Tp. v. Kesler, 67 N. C. 


recognized §* and were not done away with by the 
statute quia emptores.** 


Fees Conditional. A conditional 


fee is one which restrains the fee to some particular 
heirs, exclusive of others, as to the heirs of a man’s 
heirs male of his body.®* 


This es- 


443, where a base or qualified fee is 
spoken of as an obsolete estate]. 
Sesh AT Sapa he v. Hunter, 59 Pa. 

84. North Adams First Universal- 
ist Soc. v. Boland, 155 Mass. 171, 29 
NE 524, 15 LRA 231. 

85. Ala—Simmons vy. Augustin, 3 
Port769: 

Ind.—Matlock y. Lock, 38 Ind. A. 
284, 73 NEL, 177. 

Iowa.—Shope vy. Unknown Claim- 
ants, 174 Iowa 662, 665, 156 NW 850; 
Sagers v. Sagers, 158 Iowa 729, 732, 
138 NW 911, 43 LRANS 562. 

Md.—Baltimore, ete., R. Co. v. Pat- 
terson, 68 Md. 606, 608, 13 A 369. 


Mo.—Halbert v. Halbert, 21 Mo. 
277, 281: 
S. C.—Dillard v. Yarboro, 77 S. C. 


227, 231, 57 SE 841; Owings v. Hunt, 
53. S. Cy 187, 197,-31. SE 2372 Adams 
v. Chaplin, 10 S, C. Eq. 265, 276. 

Eng.—Willion v. Berkley, Plowd. 
223, 241, 75 Reprint 339; Idle v. Cook, 
1 P. Wms. 70, 24 Reprint 298. See 
also 4 Kent Comm. p 11. 

[a] Blackstone’s definition. — “A 
conditional fee, at the common law, 
was a fee restrained to some particu- 
lar heirs, exclusive of others 
as to the heirs of a man’s body, by 
which only his lineal descendants 
were admitted, in exclusion of col- 
lateral heirs; or to the heirs male 
of his body, in exclusion both of col- 
laterals, and lineal females also.” 2 
Blackstone Comm. p 110 [quot Coo- 
gan v. Jones, 278 Ill. 279, 282,115 NE 
877; Sagers v. Sagers, 158 Iowa 729, 
732, 138 NW 911, 48 LRANS 562; 
Barksdale v. Gamage, 24 -S. C. Ea. 
271, 277; Kirk v. Furgerson, 6 Coldw. 
(Tenn.) 479, 483]. 

[b] Other definitions—(1) “An 
estate, upon the condition that the 
first taker had heirs of his body, to 
whom, upon his death, the estate was 
to descend, per formam doni, from 
generation to generation, until the 
line of the donee became extinct.” 
Wright v. Herron, 26 S. C. Eq. 441, 
443. (2) Such an estate as is to 
descend indefinitely in the line of the 
first taker. Buist v. Dawes, 25 S. C. 
Eq. 421, 426. 

[ce] “It was called a fee condi- 
tional, by reasun of the condition ex- 
pressed or implied in the donation of 
it, that if the donee died, without 
such particular heirs, the land should 
rivert to the donor.” 2 Blackstone 
Comm. p 110 [quot Holley y. Still, 91 
S. C. 487, 494, 74 SE 1065; Dillard v. 
Yarboro; Tt. S. -€.) 227, 823145 Ss 
841; Barksdale v. Gamage, 24 S. C. 
Eq. 271, 277]. 

{d] Distinguished from fee sim- 
ple.—(1) ‘““‘We fear some of the decla- 
rations of this Court, and of other 
law writers, have been misconstrued 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note mngbenee 


According © 


be ee Ve 


Tn ee ee ee ee a ee eee eee ed 


- 


} ee 


ESTATES 925 


tate was held to be a fee simple on condition that 
the donee had issue,’ and with the further condi- 


tion that in default of such issue it should revert to 
the donor.8? 

Interest of donor, donee, and issue. In a fee con- 
ditional the entire estate is in the donee, the donor 
having a mere possibility of reverter 88 which he 
may release to the donee and thereby convert the 


estate into a fee simple absolute.’® The issue is not 
regarded as having any interest whatever.?° 


Effect of birth of issue. As soon as any issue is 


born the estate,is supposed to hecome absolute by 


the performance of the condition, at least for three 
purposes: (1) To enable the tenant to alien the land 
and thereby to bar, not only his own issue, but also 
the donor of his interest in the reversion; (2) to 
subject him to forfeit it for treason, which he could 
not do until issue was born, longer than for his own 


life, lest thereby the inheritance of the issue and 


reversion of the donor might have been defeated; 
(3) to empower him to charge the land with rents, 


commons, and certain other encumbrances, so as to 


bind his issue.®1 
_ Alienation before, as well as after, the birth of 
issue is sufficient to bar the rights of such issue,?? 


when a contrast was drawn between 
a fee simple and a fee conditional, in 


26 S. C. Eq. 441; Adams v. Chaplin, 
10 S. C. Eq. 265; 2 Blackstone Comm. 
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but not the donor’s right of reverter.°* If the alien- 
ation is before the birth of issue and then the 
issue dies before the tenant in fee conditional, who 
has alienated, this does not prevent the reverter to 
the donor.®* After the birth of issue alienation 
passes the entire estate and bars the donor’s re- 
verter,®> even though the alienation does not take 
place until after the death of the issue.°* Since the 
reverter to the donor was not barred in case there 
was no alienation after the birth of issue,” it be- 
came customary for the grantee, on the birth of is- 
sue, to alien and then repurchase, so that he might 
become vested with a fee simple absolute that would 
descend to his heirs generally.°* To prevent ‘this 
the statute de donis conditionalibus °® was passed 
which took away from the donee the power of alien- 
ation, and left in him an estate called a fee tail.2 
Dower and curtesy. As an estate of inheritance, 
a fee conditional is subject to both dower ® and eur- 
tesy.* 
Devise. 
devised.® 
Liability for debts. A fee conditional estate is 
bound, after the birth of issue, by the lien of a 
judgment or decree against the tenant in fee in bar 


An estate in fee conditional cannot be 


43 LRANS 562; Barksdale v. Gam- 
age, 24 S. C. Hq. 271. See also 4 


man vy. Robertson, 


.bear them. 


‘Iowa 662, 
*Sagers, 158 Iowa 729, 138 NW 911, 


so far as the extent and dignity of 
the two estates have been referred 
to—as, for example, in DuPont v. 
DuBos, 52 S. C. 244, 29 SE 665; Sel- 
46 S. C. 262, 24 
SE 187; Buist v. Dawes, 25 S. C. Eq. 
421; but it will be observed, in the 
examination of these cases, that 
every one of them was careful to 
note this radical difference between 
the two, for it is stated that the 
prominent distinction between them 
is in the description of the heirs to 
which the estates respectively de- 
scend—one (fee simple) to the heirs 
in general, and the other (fee con- 


‘ditional) to particular heirs of the 


body generally, or restricted as to 
sex and as to the body that shall 
All the rules applying 
to estates in fee simple are equally 
applicable to the estate in fee condi- 


‘tional, with the exception of its or- 


der of descent and the right of 


alienation to bar the donor.” 


187, 196, 31 SE 237. (2) “The funda- 
mental difference between an estate 
in fee conditional, after the condition 
has been performed, and an estate in 
fee simple is, 1st. That in the former 
the course of descent is confined to 
a particular class of heirs, and upon 
failure of such heirs the estate re- 
verts to the donor; 2d. That the 
holder of such an estate can only dis- 
pose of it by some act which takes 
effect during his life. In all other re- 
spects their qualities and incidents 
are the same. In a grant of an es- 
tate in fee conditional, heirs of the 
body are not named on account of 
any benefit intended for them, or for 


' the purpose of controlling or limit- 


ing the ancestor’s power of disposi- 
tion during his life, but simply for 
the purpose of prescribing the course 
of descent, in case no such disposi- 
tion is made. In the case of a fee 
simple estate the law prescribes that 
the estate shall descend to the heirs 
generally, in case the ancestor makes 
no disposition of the estate, while in 
the case of an estate in fee condi- 
tional the instrument creating the 
estate confines the descent to a par- 
ticular class of heirs.” Per Mclver, 
J.. in Burnett v. Burnett, 17 S. C. 
545, 551 [quot Miller v. Graham, 47 
S. C. 288, 294, 25 SE 165]. 

86. Moody v. Walker, 3 Ark. 147; 
Shope v. Unknown Claimants, 174 
156 NW 850; Sagers v. 
Wright v. Herron, 


43 LRANS 562; 


Per | 
‘Pope, J., in Owings v. Hunt, 53 S. C. 


p 110; 4 Kent Comm. p 11. 

87. U. S.—Croxall v. Sherrerd, 5 
; Wall, 268, 18 L. ed. 572. 

Ark.—Moody v. Walker, 3 Ark. 147. 

Ill.—Coogan v. Jones, 278 Ill. 279, 
115 NE 877; Frazer vy. Peoria County, 
74 Ill. 282. 

Iowa.—Shope v. Unknown Claim- 
ants, 174 Iowa 662, 156 NW _ 850; 
Sagers v. Sagers, 158 Iowa 729, 138 
NW 911, 43 LRANS 562. 

S. C.—Mattison v. Mattison, 65 S/C. 
345, 48 SE 874; Wright v. Herron, 
26 S. C. Eq. 441; Barksdale vy. Gam- 
age, 24 S.C. Eq. 271. 

Tenn.—Kirk v. Furgerson, 6 Coldw. 
479. 

Va.—Orndoff vy. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 

Eng.—2 Blackstone Comm. p 110. 

88. Sagers v. Sagers, 158 Iowa 729, 
138 NW 911, 43 LRANS 562; Adams 
v. Chaplin, 10 S. C. Ha. 265. 

89. Pearse v. Killian, 16 S. C. Ea. 


Pearse v. Killian, 16 S. C. Eq. 


91. U. S.—Croxall v. Sherrerd, 5 
Wall. 268, 18 L. ed. 572. % 

Ark.—Moody v. Walker, 3 Ark, 147. 

Ill.—Frazer v. Peoria County, 74 
Ill. 282. 

Iowa.—Sagers v. Sagers, 158 Iowa 
729, 188 NW 911, 438 LRANS 562; 
Kepler v. Larson, 181 Iowa 438, 108 
NW 1033, 7 LRANS 1109. 

N. H.—Jewell v. Warner, 35 N. H. 
176. 

N. Y.—Paterson y. Ellis, 11 Wend. 
269. 

S. C.—Holley v. Still, 91. S. C. 487, 
74 SE 1065; Bethea yv. Bethea, 48 
S. c. 440, 26 SE 716; Barksdale v. 
Gamage, 24 S. Cc. Hq. 271; Izard v. 
Middleton, 8 S. C. Eq. 228. 

Va.—Orndoff v. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 

Eng.—2 Blackstone Comm. p 111; 
Coke Litt. p 19a. 

92. Sagers v. Sagers, 158 Iowa 729, 
138 NW 911, 43 LRANS 562; Izard 


vy. Middelton, 8 S. C. Hq. 228. See 
also 4 Kent Comm. p 11. 

93. Sagers v. Sagers, 158 Iowa 
729, 1388 NW 911, 43 LRANS 562; 


Barksdale v. Gamage, 24 S. C, Eq. 


271. 

. 94.- Holley v. Still, 91°S.. C. 487, 
74 SE 1065; Dillard v. Yarboro, 77 
S..c¢. 227, 57 SE 841; Barksdale v. 
Gamage, 24 S. C. Hg. 271. 

95. Moody v. Walker, 3 Ark. 147; 
Shope v. Unknown Claimants, 174 
Towa 662, 156 NW 850; Sagers_ v. 
Sagers, 158 Iowa 729, 138 NW 911, 


Kent Comm. p 11. 

{a] MTllegitimate issue.—Under a 
statute making an illegitimate, 
whose mother shall die intestate pos- 
sessed of any property. an heir at 
law as to such property, a woman 
who is tenant in fee conditional may 
on the birth of an illegitimate child 
convey the land in fee simple. Craw- 
ford v. Masters, 98 S. C. 458, 82 SE 793. 

96. Holley v. Still, 91 S. C. 487, 74 
SE 1065; Dillard v. Yarboro, 77 S. C. 
227, 57 SE 841; Bardsdale v. Gam- 
age, 24 S, C. Ea. 271. 

97. Frazer y. Peoria County, 74 
Ill. 282; Barksdale v. Gamage, 24 
S. C. Hq. 271. See also 2 Blackstone 
Comm. p 111. 

98. U. S.—Croxall v. Sherrerd, 5 
Wall. 268,18 L. ed. 572. 

Ill.—Frazer vy. Peoria County, 74 
Til, 282. 

: Ns Y.—Paterson y. Ellis, 11 Wend. 
5 

Va.—Orndoff vy. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 

Eng.—2 Blackstone Comm. p 111. 

995° 13 Hdweilic i: 

1. U. S.—Croxall v. Sherrerd, 5 
Wall. 268, 18 L. ed. 572. 

Ill.— Coogan vy. Jones, 278 Ill. 279, 
115 NE 877; Frazer v. Peoria County, 
(Ave WES 2822 

Towa.—Sagers v; Sagers, 158 Iowa 
729, 1388 NW 911, 43 LRANS 562. 
te H.—Jewell v. Warner, 35 N. H, 
- NS Y.—Paterson vy. Ellis, 11 Wend. 
259. 

S. C.—Barksdale v. 
SG. Haw 2a1; 

Tenn.—Kirk y. Furgerson, 6 Coldw. 
479. 

Va.—Orndoff v. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 

Eng.—2 Blackstone Comm. p 112. 

2. Coogan v. Jones, 278 Ill. 279, 
115 NE 877. See infra § 43. 

3. > Wright v. Herron,-26 S: CC: Ha. 
See Dower .§ 59. 

4 Wright v. Herron, 26 S. C. Eq. 

See Curtesy § 31. 

5. Crawford v. Masters, 98 S. C. 
458, 82 SE 793; Owings v. Hunt, 53 
S.C. 187, 31 SE 237; Jones v. Postell, 
NE ViSF0C. Merz. 

Reason for rule.—‘To allow 
such a power to a tenant in fee 
conditional would be to give him the 
power to disturb the course of de- 
scent fixed by the instrument creating 
the estate, and hence it cannot, con- 
sistently with the nature of the es- 
tate, be allowed.’’ Burnett v. Bur- 
nett, 17 S. C, 545, 551. 


Gamage, 24 


926 [21C.J.] 


of all the rights of the issue ® and, in the hands of 
the heirs of the body after the death of the first 
taker, constitutes assets for the payment of the 
debts of such first taker even though not reduced 
to judgment.* 

This estate may exist in equity as a trust or use 
as well as in law, and, when thus existing in equity, 
is subject to all the rules of descent and otherwise, 
and is accompanied with most of the incidents and 
attributes applicable to such estates at law.® 

Status. In some jurisdictions the existence of 
this estate, at the present time, is expressly recog- 
nized,® while in others it has never been recog- 
nized,?° and in others it has been converted by stat- 
ute to an unqualified fee simple estate.1+ 

{§ 20] ec. Freeholds Not of Inheritance. Free- 
holds not of inheritance are estates for life only.’” 

[§ 21] 3. Estates Less than Freehold—a. In 
General. Estates less than freehold are of three 
sorts: Estates for years, estates at will, and estates 
by sufferance.1% 

[§ 22] b. Copyhold Estate. Copyhold estates 
were originally nothing better than mere estates at 
will, but the kindness and indulgence of succes- 
sive lords of manors having permitted these estates 
to be enjoyed by the tenants and their heirs accord- 
ing to particular custom established in their respec- 
tive districts, therefore, although they still are held 
at the will of the lord, and so are, in general, ex- 

6 Pearse v. Killian, 16 S. C. Hq. , 603; 


231; Izard v. Middelton, 8 S. C. Eq. 228. | Q. 


7. Owings v. Hunt, 53 S. C. 187, | tract, 


31 SE 237; Burnett v. Burnett, 17} Hudson, [1908] 1 Ch. 655 
S. C. 545; Izard v. Middleton, 8 S, C. 
Eq. 228. See also Attachment § 366; | Hill, [1901] 1 Ch. 842; 


Descent and Distribution §§ 278, 333; 
Executions [17 Cye 951]; Executors 
and Administrators [18 Cyc 676]; 
Wills [40 Cyc 1707]. 

8. Withers v. Jenkins, 14 S.C. 597. 

9. Shope vy. Unknown Claimants, 
174 Iowa 662, 156 NW 850; Kepler v. 
Larson, 131 Iowa 438, 108 NW 1033, 
7 LRANS 1109; Pierson y. Lane, 60 
Iowa 60,14 NW 90; Miller v. Graham, 
47 S.C. 288, 25 SE 165; McCown v. 
King, 23S. C: 232; Burnett weBur- 
nett, 17 S. C. 545; Wright v. Herron, 


jambe v. 
Co., 


easy Repacd 85: 
Corp., 
well v. Worrall, 


Reprint 977; 


26 S. C. Eq. 441. Comrs., 
[a] “The statute de donis, which/14 T. L. R. 61; 
was enacted to meet this situation |} [1910] W. N. 


ESTATES 


Blackmore v. White, 
B. 293; In re Somerville, etc., Con- 
[1903]. 2 Ch. 583; 
nings, [1903] 1 Ch. 906; Merttens v. 
nett, [1898] 1 Ch. 300; Beal v. Shep- 
hard, Cro. Jac. 199, 79*Reprint 174; 
Howard v. Gwynn, 65 J. P. 327; Fol- 
Smith’s Tadcaster Brewery 
C3 Las. dA iOh. ge: 
Norman, 111 L. T. Rep. 
In re Heathcote’s, etc., Contract, 108 | 68, 
Leeke vy. Portsmouth 
107 L. T. Rep. 
v. Ford, 83 L. T. Rep. 


86; Rawes v. Rawes, 7 Sim. 
Payne v. Ecclesiastical 
SOE TR Ts... 16 Te 
Killick v. Manser, 19 
61; 2 Blackstone Comm. 5 


ME 
[§§ 19-25 


pressed in the court rolls to be, yet that will is quali- 
fied, restrained, and limited, to be exerted according 
to the custom ‘of the manor or barony where such 
estates are situated; and this custom is evidenced 
by a copy of the roll or record of the court of such, 
manor or barony.!®> A copyhold tenant is, therefore, 
now as properly a tenant by the custom as a tenant 
at will, the custom having arisen from a series of 
uniform wills.1® 

[§ 23] C. With Regard to Time of Enjoyment— 
1. In General. Estates with regard to the time of 
their enjoyment are divided into estates in posses- 
sion and estates in expectancy.’ 

[§ 24] 2. Estates in Possession. Estates in 
possession are, as defined at common law, those 
whereby a present interest passes to and resides 
in the tenant, not depending on any subsequent cir- 
cumstance or contingency.+® In some jurisdictions, 
by statute, an estate in possession is where the own- 
er has an immediate right to the possession of the 
land.?® 

[§ 25] 3. Estates in Expectancy— a. In Gen- 
eral. An estate in expectancy is where the right to 
the possession is postponed to a future period.?° 
Estates in expectancy are usually said by the au- 
thorities to be of two kinds; one created by the act 
of the parties, called a remainder; the other by act 
of law, and ealled a reversion.24_ And to these a 


writer of distinction has added a third, executory 
[1899] 1 )rights to timber and minerals, ete.— 
and the compulsory enfranchisement 
of copyhold lands. Black L. D. [cit 
1 Stephen Comm. p 6438]. 

17. Ayers v. Chicago Title, etc, 
Co., 187 Ill. 42, 48 NE 318; L’Etour- 
neau v. Henquenet, 89 Mich. 428, 50 
NW 1077, 28 AmSR 310; State v. 
Washington County Probate Ct., 102 
Minn. 268, 113 NW 888; Moore y. Lit- 
tel, 41 N. Y. 66; Palmer v. Dunham, 
52 Hun 468, 6 NYS 46 [aff 125 N. Y. 
25 NE 1081]; Matter of Perry, 
48 Misc. 285, 96 NYS 879; Coleman 
v. Head Syndicate, 11 Alta. L. 314; 2 
Blackstone Comm. p 163; 2 Minor 
Inst.'p 330: 

Estate in possession see infra § 24. 

Estate in expectancy see infra § 25. 

18. 2 Blackstone Comm. p 
Eberts v. Fisher, 44 Mich. 551, 
7 NW 211; Campau v. Campau, 19 


Cassels v. 
; In re Jen- 


Norie v. Ben- 


Thackray v. 
IN: WS.A9 032 


N. S. 260: Coote 
N. S. 482; Sit- 
Li, Rep. .Ne_S; 


624, 58 


Ex p. Page, 


and for the purpose of entailing es- 
tates, is contrary to the spirit of our 
institutions, and has never been in 
force in this state.’ Kepler v. Lar- 
son, 131 Iowa 438, 442, 108 NW 1033, 
7 LRANS 1109. To same effect Pier- 
son vy. Lane, 60 Iowa 60, 14 NW 90; 
Withers v. Jenkins, 14 S. C. 597; Hull 
v. Hull, 24 S. C. Eq. 65. 

10. Rudkin y. Rand, 88 Conn. 292, 
91 A-198. 

1l. Baltimore, ete., R. Co. v. Pat- 
terson, 68 Md. 606, 13 A 369. 

12. 2 Blackstone Comm. p 120. 

Life estates see infra § 59. 

13. 2 Blackstone Comm. p 140. 

Estate for years see Landlord and 
Tenant [ 24 Cye 958]. 

Estate from year to year see Land- 
lord and Tenant [24 Cye 1027]. 

Estate from month to month see 
Landlord and Tenant [24 Cye 1034]. 

Estate from week to week see 
Landlord and Tenant [24 Cye 1036]. 

Estate at will see Landlord and 
Tenant [24 Cyc 1036]. 

Estate by sufferance see Landlord 
and Tenant [24 Cyc 141]. 

14. See Landlord and Tenant [24 
Cye 1036]; and cases infra note 16. 

15. See cases infra note 16. 

16 Choate vy. Tighe, 10 Heisk. 
(Tenn.) 621; In re Northumberland, 
{1909] 2 K. B. 374; Galbraith v. 
Poynton, [1905] 2 K. B. 258; Atty.- 
Gen. vy. Sandover, [1904] 1 K. B. 689; 
Monckton vy, Payne, [1899] 2 Q. B. 


p eee Coke Litt. p 58a; 2 Minor Inst. 
pedis: 

{a]° In a larger sense, copyhold 
is said to import every customary 
tenure, that is, every tenure pending 
on the particular custom of a manor, 
as opposed to free socage or free- 
hold which may now, since thé aboli- 
tion of knight service, be considered 
as the general or common-law tenure 
of the country. Black L, D, [cit 1 
Stephen Comm. p 210]. 

{b] “The duration of a copy- 
holder’s estate may be as extensive 
as the estate holden by the most hon- 
orable service.” Choate y. Tighe, 10 
Heisk. (Tenn.) 621, 622. 

{e] Privileged copyholds or cus- 
tomary freeholds.—(1) Those copy- 
hold estates which are said to be held 
according to the custom of the 
manor, and not at the will of the 
lord, as common _ copyholds are, 
Black L. D. [cit 1 Crabb Real Prop. 

709 § 919]; Copestake v. Hoper, 
(1908] 2 Ch. 10; Merttens v. Hill, 
[1901] 1 Ch) 842; BRortland ‘vi Hill, 
L. R.-2 Eq. 765, 776; Lingwood v. 
Gyder i.” R.22 °C.) Pitas. BC) rhe 
incidents are similar to those of com- 
mon or pure copyhold. Burrill L. D. 

{d] Copyhold commissioners.—Com- 
missioners appointed to carry into ef- 
fect various acts of parliament, hayv- 
ing for their principal objects the com- 
pulsory commutation of manorial bur- 
dens and restrictions—fines, heriots, 


Mich. 116; "Haug v. Schumacher, 166 
N. Y. 506, 60 NE 245; Sage v. Wheel- 
er, 3 App. Div. 38, 37 NYS 1107 [aff 
158 N. ¥. 679 mem, 52 NE 1126 mem]; 
Palmer vy. Dunham, 52 Hun 468, 6 
NYS 46. 

[a] Actual occupancy not neces- 
sary.—‘‘There is no authority for 
holding that an estate in possession 
means an estate occupied in person 
and not by tenant. It means merely 
an estate in present enjoyment, and 
whether occupied by tenants or en- 
tirely unoccupied is equally within 
the statute.’ Eberts v. Fisher, 44 
Mich.” 551, 553,»7 NW, 241. 

20. Ayers v. Chicago Title, ete, 
Co., 187 Ill. 42, 58, 48 NE 318; Fen- 
ton v. Miller, 108 Mich. 246, 247, 65 
NW 966; Campau v. Campau, 19 
Mich. 116, 122; In re Seaman, 147 N. 
Y. 69, 77, 41 NE 401; Griffin v. Shep- 
ard, 124 N. Y. 70, 75, 26 NE 339 [aff 
40 Hun 355]; Moore v. Littel, 41 N. 
Y. 66, 75; Palmer v. Dunham, 52 Hun 
468, 6 NYS 46 [aff 125 N. Y. 68, 25 
NE 1081]; Matter of Harteau, 125 
App. Div. 710, 713, 110 NYS 59 [app 
dism +196 \N.» Yo. 513, (89 ANE: ae0se 
Robinson v. New York L. Ins. etce., 
Co., 75 Misc. 361, 183 NYS 257; Matter 
of Perry, 48 Misc. 285, 295, 96 NYS 
879; Livingston v. New York L. Ins., 
ete., Co., 13 NYS 105, 107; Matter of 
Mericlo, 63 HowPr (N. Y.) 62, 66. 

21. Ayers v. Chicago Title, etc.; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 25-26] 


limitations.”? 

Descent, devise, and alienation. 
tates are by statute in some jurisdictions descendi- 
ble, devisable, and alienable in the same manner as 
estates in possession.?? All such estates, contingent 
as well as vested, are included,?* so far as the na- 
ture of the contingency admits.”® 
possibility of a reverter which the grantor has after 
he has conveyed in fee on condition subsequent is 


not included.?® 
[§ 26] b. Future Estates.?7 


gent.?° 


Co., 187 Ill. 42, 58 NE 318; State v. 
Washington County Probate Ct. 102 
Minn. 268, 1183 NW 888; 2 Blackstone 
Comm. p 163. See infra §§ 130, 179. 
_ 22. 2 Minor Inst. p 330. See infra 


23. See statutory provisions. And 
see Perkins -v. Gibbs, 153 Fed. 952, 
83 CCA 68; In re St. John, 105 Fed. 
288, 5 AmBankr 190; McDonald v. 
Bayard Sav. Bank, 123 Iowa 4138, 98 
NW 1025; Hovey v. Nellis, 98 Mich. 
374, 57 NW 255; Case’ v. Green, 78 
Mich. 540, 44 NW 578; New York L. 
ins... cere, Co. v.- Cary, 19 lu Nws Y 9338; 
83 NE 598 [rev 120 App. Div. 264, 
105 NYS 125]; Rothschild v. Schiff, 
188 N. Y. 327, 80 NE 1030 [mod 103 
App. Div. 235, 92 NYS 1076]; Baltes 
v- Union Trust Co., 180 N. Y. 1838, 72 
NE 1005; Lewisohn v. Henry, 179 N. 
Y. 352, 72 NE 239 [aff 92 App. Div. 
532; 87 NYS 325]; In re-“Pell; 171-N. 
Y. 48, 683 NE 789, 89 AmSR 791, 57 
LRA 540 [rev 60 App. Div. 286, 70 
NYS 196]; Paget v. Melcher, 156 N. 
Y. 399, 51 NE 24 [rev 21 Mise. 196, 
47 NYS 244 (mod 26 App. Div. 12, 49 
NYS 922)]; Knowlton v. Atkins, 134 
N. Y. 313, 31 NE 914 [aff 56 Hun 408, 
10 NYS 77]; Griffin v. Shepard, 124 
N. Y. 70, 26 NE 339 [aff 40 Hun 355]; 
Dodge v. Stevens, 105 N. Y. 585, 12 
NE 759; Crooke v. Kings County, 97 
N. Y. 421; Beardsley v. Hotchkiss, 96 
N. Y. 201; Freeborn v. Wagner 2 Abb. 
Dec. 175, 4 Keyes 27 [aff 49 Barb. 
43]; Williams v. Sage, 180 App. Div. 
1, 167 NYS 179; National Park Bank 
vy. Billings, 144 App. Div. 536, 129 
NYS 846; Ray v. Jaeger, 131 App. 
Dive 2294/4115, (NYS> 737. Matter ‘of 
Asch, 75 App. Div. 486, 78 NYS_ 561, 
33 NYCivPr 183; Barber v. Brundage, 
50 App. Div. 128, 63 NYS 347 [aff 169 
N: Yu 368, 62 NE) 417]; Lauter —v. 
Hirsch, 67 Mise. 165, 121 NYS 651; 
Livingston vy. New York L. Ins., etc., 
Co., 13 NYS 105; Lawrence v. Bayard, 
7 Paige (N. Y.) 70. See infra §§ 155, 
183, 231. 

fa] The word “alienable,” as used 
in a statute making expectant es- 
tates alienable, is not used in a re- 
stricted sense so as to enable the 
owner of an expectant estate to con- 
vey merely his ‘expectancy, but is 
used to enable the owner of such es- 
tate to deal with the same in all 
respects as he might if he were ac- 
tually in possession of the property 
representing the estate. New York 
Wins Merely (}COne Ven COLY gl ol oNe- ic 
33, 883 NE 598 [rev 120 App. Div. 264, 
TOD ON YS 25 1; . Claris gv. ‘Grosh,—s1 
Mise. 407, 142 NYS 966. 

[b] Expectant estates in person- 
alty are included in_such_ statutes. 
West v. Burke, 219 N. Y. 7, 113 NE 
561; Clowe v. Seavey, 208 N. Y. 496, 
102 NE 521, 47 LRANS 284; National 
Park Bank v. Billings, 144 App. Div. 
536, 129 NYS 846; Cort v. Bankers 
Trust Co., 160 NYS 479. 

24. In re Hoadley, 101 Fed. 233; 
Clowe v. Seavey, 208 N. Y. 496, 102 
NE 521, 47 LRANS 284 [aff 151 App. 
Div. 912 mem, 135 NYS 1105 mem]; 
Upington v. Corrigan, 151 N. Y. 148, 
45 NE 359, 37 LRA 794; Griffin v. 


In some jurisdic- 
tions estates in expectancy are divided, by statute, 
into future estates and reversions,?® future estates. 
including all remainders, whether vested or contin- 
Under such statutes a future estate is an 


ESTATES 


I2LCr Set, 927 


estate limited to commence in possession at a future 


Expectant es- 
estate, or on the 


time.?° 


But the mere 


who would have 


Shepard, 124 N. Y. 70, 26 NE 339; 
National Park Bank y. Billings, 144 
App. Div. 536, 129 NYS 846; Stringer 
v. Barker, 110 App. Div. 87, 96 NYS 
1052; Ramsay v. De Remer, 65 Hun 
212, 20 NYS 143; Clark v. Grosh, 81 
Misc. 407, 142 NYS 966; Lauter v. 
Hirsch, 67 Misc. 165, 121 NYS 651. 

[a] Every present right or inter- 
est.—“‘The legislature intended to in- 
clude every present right or interest, 
either vested or contingent, which 
may by possibility vest in possession 
at a future day.’’ Underhill v. Sara- 
togay? etc. RR. Cos, 20. Barb? CNY.) 
455, 462; Lawrence v. Bayard, 7 
Pais (Nays) Onc on 

[b] A contingent remainder is in- 
cluded under such a statute. Na- 
tional Park Bank v. Billings, 144 App. 
Div. 536, 129 NYS 846; Clark v. 
Grosh, 81 Misc. 407, 142 NYS 966. 

[c] A mere possibility coupled 
with an int2rest is capable of being 
conveyed or assigned at law. Law- 
rence v. Bayard, 7 Paige (N. Y.) 70. 

{d] Uncertainty as to persons or 
events.—Such a statute makes no 
distinction between uncertainty of 
persons and uneertainty of events. | 
Clowe v. Seavey, 208 N. Y. 496, 102 
NE 521, 47 LRANS 284 [aff 151 App. 
Div. 912 mem, 135 NYS 1105 mem]. 

25. Clowe v. Seavey, 208 N. Y. 
496, 102 NE 521, 47 LRANS 284. 

26: Upington v. Corrigan, 151 N. 
Y. 143, 45 NE 359, 37 LRA 794. 

27. See infra §§ 130 et seq, 195 
et seq. 

28. See statutory provisions. And 
see Ward v. Ward, 131 Fed. 946 [aff 
145 Fed. 1023, 74 CCA 146 (certiorari 
den 206 U. 'S. 564,27 SCt 796, 51. 
ed. 1190)]; L’Etourneau v. Henque- 
net, 8 Mich. 428, 50 NW 1077, 28 Am 
SR 310; Leggett v. Firth, 132 N. Y. 
7, 29 NE 950 [aff 53.Hun 152, 6 NYS 
158]; Griffin v. Shepard, 124 N. Y. 70, 
26 NE 339; Hennessy vy. Patterson, 85 
N: Y. 91; Moore v. Littel, 41 N. Y. 
66; Rudd v. Cornell, 58 App. Div. 207, 
68 NYS 757 [aff 171 N.Y. 114, 638 NE 
823]; Robinson v. New York L. Ins. 
etc., Co., 75 Misc. 361, 133 NYS 257; 
Tilden v. Greene, 54 Hun 231, 7 NYS 
382 [aff 130 N. Y..29, 28 NE 880, 27 
AmSR 487, 14 LRA 33]; Palmer v. 
Dunham, 52 Hun 468, 6 NYS 46; 
Matter of Perry, 48 Misc. 285, 96 NYS 
879; Livingston v. New York L. Ins., 
ete., Co., 13 NYS 105; Matter of Mer- 
iclo, 683 HowPr (N. Y.) 62. 

Reversion see infra § 179. 

[a] Under the New York statute 
an “expectant estate’ is a future es- 
tate, limited to commence in pos- 
session at a future day, on the deter- 
mination by lapse of time or other- 
wise of a precedent estate, created 
at the same time. It is also a contin- 
gent future estate, if the event upon 
which it is limited to take effect re- 
mains uncertain and may never oc- 
cur. Greyston v. Clark, 41 Hun 125. 

29. In re Pell, 171 N. Y. 48, 68 NE 
789, 89 AmSR 791, 57 LRA 540 [rev 
60 App. Div. 286, 70 NYS 196]; In re 
Dodge, 05 IN, Yo" 585, 12 ONE 759; 
Crooke v. Kings County, 97 N. Y. 421; 


Robinson v. New York L. Ins., etc., 


day, either without the intervention of a precedent 


determination, by lapse of time or 


otherwise, of a precedent estate created at the same 
When future estates are dependent upon 
preceding estates they are termed remainders.*! 
And the same rules which regulate future estates in 
land are made applicable to the creation and limita- 
tion of future estates in personal property.®? 
ture estates are either vested or contingent.?* 
an estate is vested where there is a person in being 


Fu- 
Such 


an immediate right to possession 


upon the ceasing of the intermediate or precedent 
estate,°* and if there is a person in being of whom 
it can be positively averred that, if the intermedi- 


Co: 75, Mises 361, 183 NYS>257. 

30. See statutory provisions. And 
see Ripperdan vy. Weldy, 149 Cal. 667, 
87 P 276; Hawes vy. Stebbins, 49 Cal. 
369; L’EKtourneau v. Henquenet, 89 
Mich. 428, 50 NW 1077, 28 AmSR 310; 
Sabledowsky v. Arbuckle, 50 Minn. 
475; Griffin v. Shepard, 124 N. Y. 70, 
26 NE 339; Woodruff v. Cook, 61 N. Y. 
638 mem; Moore v. Littel, 41 N. Y. 
66; Nicoll v. New York, etc., R. Co., 
12 N. Y. 121; Jessup v. Fenton, 47 
App. Div. 622, 62 NYS 3808; Tilden v. 
Greene, 54°Hun 231, 7 NYS 382 [aff 
130 N. Y. 29, 28 NE 880, 27 AmSR 
487, 14 LRA 33]; Livingston v. New 
York L. Ins., ete., Co., 13 NYS 105. 

31. L’Etourneau y. Henquenet, 89 
Mich. 428, 50 NW 1077, 28 AmSR 310; 
Dana v. Murray, 122 N. Y. 604, 26 
NE 21; Moore vy. Littel, 41 N. Y. 66. 

Remainder see infra § 130. 

32. Robinson y. New York L. Ins., 
etc., Co., 75 Mise. 361, 133 NYS 257; 
National Park Bank y. Billings, 144 
App. Div. 536, 129 NYS 846 [aff 203 
N. Y. 556 mem, 96 NE 1122 mem]. 

33. U. S—Ward v. Ward, 131 Fed. 
946 [aff 145 Fed. 1028, 74 CCA 146 
(certiorari den 206 U. S. 564, 27 SCt 
796, 51 L. ed. 1190)]. 

Mich.—Hovey v. Nellis, 98 Mich. 
374, 57 NW 255. 

Minn.—Minnesota Debenture Co. vy. 
Dean, 85 Minn. 473, 89 NW 848. 

N. Y.—Griffin v. Shepard, 124 -N. 
Y. 70, 26 NE 339; Moore v. Littel, 41 
N. Y. 66; Wadsworth y. Murray, 29 
App. Div. 191, 51 NYS 1038 [aff 161 
N. Y. 274, 55 NE 910, 76 AmSR 265]; 
Matter of Embree, 9 App. Div. 602, 41 
NYS 7387 [aff 154 N. Y. 746 mem, 49 
NE 1096 mem]; Sage v. Wheeler, 3 
App. Div. 38, 37 NYS 1107 [aff 158 N. 
Yo3679 mem, 52° NE 1126]* Clark vy. 
Grosh, 81 Misc. 407, 142 NYS 966; 
Levy v. Levy, 79 Hun 290, 29 NYS 
384; Genunge v. Murphy, 59 Misc. 
381, 112 NYS 310; Ogden v. Ogden, 
40 Misc. 473, 82 NYS 710. 

Wis.—In re Adelman, 138 Wis. 120, 
119 NW 929. 

34. Hovey v. Nellis, 98 Mich. 374, 
57 NW 255; Minnesota Debenture Co., 
v. Dean, 85 Minn. 4738, 89 NW 848; 
Lewis v. Howe, 174 N. Y. 340, 66 NE 
975, 1101; Paget v. Melcher, 156 N. 
Y. 399, 51 NE 24 [rev 21 Mise. 196, 
47 NYS 244 (mod 26 App. Div. 12, 49 
NYS 922)]; Losey v. Stanley, 147 N. 
Y. 560, 42 NE 8; Knowlton vy. Atkins, 
134 N. Y. 313, 31 NE 914 [aff 56 Hun 
408, 10 NYS 77]; Townshend v. From- 
mer, 125 N. Y. 446, 26 NE 805, 26 Abb 
NCas 441 [aff 51 N. Y. Super. 90, 8 
NYS 442]; Griffin v. Shepard, 124 N. 
Y. 70, 26 NE 339; Purdy v. Hayt, 92 
N. Y. 446; Dana v. Murray, 122 N. Y- 
604, 26 NE 21; Hennessy v. Patter- 
son, 85 N. Y. 91; Embury v. Sheldon, 
68 N. Y. 227, 2 AbbNCas 404; Jack- 
son v. Littell, 56 N. Y. 108; House v. 
Jackson, 50 N. Y. 161; Moore v. Lit- 
tel, 41 N. Y. 66; Gilman v. Redding- 
ton, 24 N. Y. 9 [mod 1 Hilt. 492]; 
Campbell v. Rawdon, 18 N. Y. 412; 
Wendell v. Crandall, 1. N.Y. 491; 
Sheridan v. House, 4 Abb. Dec. (N.- 
Y.) 218, 4 Keyes 569; Matter of Hag- 
gerty, 128 App. Div. 479, 112 NYS 
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ate estate were now to cease, he would have an im- 
mediate right of possession, he has a vested estate 
notwithstanding the fact that subsequent events 
may defeat it.2° Such an estate is contingent while 
the person to whom or the event upon which it is 
limited to take effect remains uncertain.*° 

[§ 27] D. With Regard to Number and Con- 
nections of Tenants—l. In General. With refer- 
ence to the number and connection of the tenants, 
estates are either estates in severalty or estates in 
plurality.®7 

[§ 28] 2. Estates in Severalty. A tenant in 
severalty or sole tenant is one who holds real prop- 
erty in his own right alone, without any other per- 
son being joined or connected with him in point of 
interest during his estate therein.?® This is the 
most common and usual way of holding an estate, 
and all estates are supposed to be of this sort un- 
less they are expressly declared to be otherwise.®® 

[§ 29] 3. Estates in Plurality. Estates in plu- 
rality are designated as estates in joint tenancy, es- 
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tates in tenancy in common, and estates in copar- 
cenary, respectively.4? To this enumeration is 
sometimes added tenancy by entirety, which is a 
species of joint tenancy and occurs at common law 
when a gift or conveyance which, if made to two 
strangers, would create a joint tenancy is made to 
a husband and wife during the coverture.*+ 

[§ 30] E. With Regard to Qualifications of 
Interest—l. In General. Viewed according to the 
qualifications’ of interest which may be had in real 
property, estates may be treated as (1) uses; (2) 
trusts; and (3) conditions.4? A full discussion of 
the first and second of these estates will be found 
elsewhere in this work.*? 

[§ 31] 2. Estates upon Condition *4—a. Defi- 
nition and Nature. Estates upon condition are 
those whose existence depends upon the happening 
or not happening of some uncertain event, where- 
by the estate may be either originally created, en- 
larged, or finally’ defeated.*® Conditions may be 
annexed to every species of estate or interest in real 


1017; Cushman v. Cushman, 116 App. 
Div. 763, 102 NYS 258 [aff 191 N. Y. 
505 mem, 84 NE 1112 mem]; Richards 
v. Hartshorne, 110 App. Div. 650, 97 
NYS 754; Matter of Yerk, 107 App. 
Div. 240, 94 NYS 1121; Canfield v. 
Fallon, 43 App. Div. 561, 57 NYS 149, 
26 Misc. 345; Wadsworth vy. Murray, 
29 App. Div. 191«51 NYS 1088 [aff 
161 N. Y. 274, 55 NE 910; 76 AmSR 
265]; Hersee v. Simpson, 20 App. Div. 
100, 46 NYS 755 [aff 154 N. Y. 496, 48 
NE 890]; Minot v. Minot, 17 App. Div. 
521, 45 NYS 554; McGillis v. McGillis, 
11 App. Div. 359, 42 NYS 921 [mod 
on other grounds 154 N. Y. 532, 49 
NE 145]; Matter of Embree, 9 App. 
Div. 602, 41 NYS 737 [aff 154 N.Y. 
746 mem, 49 NE 1096 mem]; Bunyan 
v. Pearson, 8 App. Div. 84, 40 NYS 
429; Sage v. Wheeler, 3 App. Div. 38, 
37 NYS 1107 [aff 158 N. Y. 679 mem, 
52 NE 1126 mem]; Matter of Merri- 
man, 91 Hun 120, 36 NYS 131; Matter 
of Davis, 91 Hun 58, 36 NYS 822 [aff 
149 N. Y. 539, 44 NE 185]; Palmer 
v. Dunham, 52 Hun 468, 6 NYS 46 
[aff 125 N. Y. 68, 25 NE 108]; Lock- 
man v. Reilly, 29 Hun (N. Y.) 482; In 
re Brown, 29 Hun (N. Y.) 412 [aff 93 
N. Y. 295]; Lane v. Brown, 20 Hun 
(N. Y.) 382; Bennett v. Garlock, 10 
Hun 328 [rev on other ground 79 N. 
Y,, 302,) 35 AmR. 517]; “Williams. v. 
Peabody, 8 Hun (N. Y.) 271; Hopkins 
v.. Hopkins, 1,Hun .(N. Y.) 352; Tay- 
loe v. Gould, 10 Barb. (N. Y.) 388; 
Clark vy. Grosh, 81 Misc. 407, 142 NYS 
966; Schell yv. Carpenter, 50 Misc. 400, 
100 NYS 554 [aff 116 App. Div. 914 
mem, 101 NYS 1142 mem]; Matter of 
Ryder, 43 Misc. 476, 89 NYS 460; Cook 
v. Straiton, 41 Misc. 206, 83 NYS 964 
[aff 96 App. Div. 625, 89 NYS 1102]; 
Ogden v. Ogden, 40 Misc. 473, 82 NYS 
710; Genunge v. Murphy, 59 Misc. 381, 
112 NYS 310; Livingston v. New York 
L. Ins., ete., Co., 13 NYS 105; Hawley 
Vv. James, 16 .wWend., (Ns .Y:)e61,..6 
Paige 318; Doe vy. Provoost, 4 Johns. 
(N. Y.) 61, 4 AmD 249; Matter of. 
Ryder, 11 Paige (N. Y.) 185, 42 AmD 
109; Adams v. Beekman, 1 Paige (N. 
Y.) 681; Williamson v. Field, 2 Sandf. 
Ch. CN. -Y.)'V 5335) ..Williams) *yv., Wal- 
liams, 135 Wis. 60, 115 NW 342; In re 
Moran, 118 Wis. 177, 96 NW 367. 

[a] MDlustrations.—Where a grant 
or devise is to A for life, remainder 
to the children of A living at his 
death: (1) Any child or children of 
A in existence at the time of such 
grant or devise take, under the stat- 
ute, a vested remainder, subject to be 
divested by a remainderman’s death 
before the life tenant. Jackson v. 
Littell, 56 N. Y. 108. (2) If, however, 
there were no children of A in exist- 
ence at the time of the grant or de- 
vise, the remainder would be con- 


tingent, because, according to the 
terms of the statute, there would 
be no person in whom the possession 
would vest on the death of the life 
tenant. Jackson v. Littell, supra. 
(3) The remainder would, however, 
become vested as soon as a child 
should be born to A. Jackson y. Lit- 
tell, supra. 

35. Moore v. Littel, 41 N. Y. 66 
{aff 40 Barb. 488]; Stringer v. Bar- 
ker, 110 App. Div. 37,.96 NYS 1052; 
Bennett v. Garlock, 10 Hun 339 [rev 
on other ground 79 N. Y. 302, 35 AmR 


Bale 

36. U. S.—Ward v. Ward, 131 Fed. 
946, 950 [aff 145 Fed. 1028, 74 CCA 
146 (certiorari den 206 U. S. 564, 27 
SCt .796,.51 L. ed..1190) J. 

Cal.—Jewell v. Pierce, 120 Cal. 79, 
Bey Pa dises 

Minn.—Minnesota Debenture Co. v. 
Dean, 85 Minn. 473, 89 NW 848. 

Mo.—De Lassus v. Gatewood, 71 
Mo, 371; Owen v. Eaton, 56 Mo. A. 568. 

N. Y.—Dougherty v. Thompson, 167 
N. Y. 472, 60 NE 760 [aff 54 App. Div. 
464, 67 NYS 200]; Clark v. Cammann, 
160 N. Y. 315, 54 NE 709 [aff 14 App. 
Div. 12%, 43 NYSH57515. Halk v.eba 
France Fire Engine Co., 158 N. Y. 
570, 58 NE 518 [aff 8 App. Div. 616 
mem, 40 NYS 11438 mem]; Paget v. 
Melcher, 156 N. Y. 399, 51 NE 24 [rev 
21 Mise. 196, 47 NYS 244 (mod 26 
App. Div. 12, 49 NYS 922)]; McGillis 
v. McGillis, 154 N. Y. 532, 49 NE 145 
(mod 11 App. Div. 359, 42 NYS 921]; 
Griffin v. Shepard, 124 N. Y. 70, 26 
NE 339; Dana v. Murray, 122 N. Y. 
604, 26 NE 21; Crooke v. Kings 
County, 97 N. Y. 421; Beardsley v. 
Hotchkiss, 96 N. Y. 201 [mod 30 Hun 
605]; Kelso v. Lorillard, 85 N. Y. 177; 
Hennessy v. Patterson, 85 N. Y. 91; 
Moore v. Littel, 41 N. Y. 66; Nicoll 
vy. New York, ete., R. Co.,.12 N. ¥. 
121; Wadsworth y. Murray, 29 App. 
Div. 191,.51 NYS 1038 [aff 161 N. Y. 
274, 55 NE 910, 76 AmSR 265]; Here 
see v. Simpson, 20 App. Div. 100, 46 
NYS 755 [aff 154 N. Y. 496, 48 NE 
890]; Matter of Embree, 9 App. Div. 
602; 41 NYSe73%) [aff 164 Ney Yo 778, 
49 NE 1096]; Matter of Davis, 91 
Hun 53, 36 NYS 822 [aff 149 N. Y. 
539, 44 NE 185]; Livingston v. New 
York Ly Ims:; ete, Coe heuwiN Ys L0ae 
Palmer v. Dunham, 52 Hun 468, 6 
NYS 46; Greyston v. Clark, 41 Hun 
125; Hopkins v. Hopkins, 1 Hun 352; 
Leslie v. Marshall, 31 Barb. 560; Tay- 
loe v. Gould, 10 Barb. 388; Clark v. 
Grosh, 81 Mise. 407, 142 NYS 966; 
Genunge v. Murphy, 59 Misc. 381, 
112 NYS 310; Schell v. Carpenter, 50 
Misc. 400, 100 NYS 554 [aff 116 App. 
Div. 914 mem, 101 NYS 1142 mem]; 
Matter of Perry, 48 Misc. 285, 96 NYS 
879; Matter of Ryder, 43 Misc. 476, 


89 NYS 460; Livingston v. New York 

L. Ins., ete., Co., 13 NYS 105; Barker 

v. Southerland, 6 Dem. Surr. 220. 
37. 2 Blackstone Comm. p 179; 2 


Minor Inst. p 399. See also infra 
§§ 28, 29. 
38. 2 Blackstone Comm. p 179. 


39. See Joint Tenancy [23 Cye 
485]; Tenaney in Common [38& Cye 
5]; Wills [40 Cye 1635]. 

40. Coleman v. Head Syndicate, 11 
Alta. L. 314; 2 Blackstone Comm. p 
179; Code Litt. pp 163a, 180a, 189a; 2 
Minor lnst. p 399. 

Coparcenary see Tenancy in Com- 
mon [388 Cyc 5]. 

Joint tenancy see Joint Tenancy 
[23 Cye 482]. 

Tenancy in common see Tenancy 
in Common [88 Cyc 1]. 

41. Challis Real Prop. p 303. See 
Husband and Wife [21 Cye 1195]. 
See also Coke Litt. p 326a. 

42. 2 Minor Inst. p 176. 

Estate upon condition see 
§§ 31-42. 

43. See Charities 11.C. J. p 297; 
Trusts [39 Cye 1]. 

44. See also § 195 et seq; Wills 
[40 Cye 1683]. 

45. 2 Blackstone Comm. p 152 
[quot Warner v. Bennett, 31 Comm. 
468, 475; Taylor v. Stephens, (Ind. 
A.) 74 NE 12; Rogan vy. Walker, 1 
Wis. 527, 561]. 

[a] Other definitions.—(1) ‘Such 
as have a qualification annexed to 
them, by which they may, upon the 
happening of a particular event, be 
created, or enlarged, or destroyed.” 
4 Kent Comm. p 121 [quot Michigan 
State Bank v. Hastings, 1 Dougl. 
(Mich.) 225, 252, 41 AmD 549; Ham- 
ilton v. Kneeland, 1 Nev. 40, 53]. To 
same effect Blanchard vy. Detroit, etc., 
R. Co., 31 Mich. 48, 18 AmR 142. (2) 
“One which is made to vest, to be 
enlarged or defeated upon the hap- 
pening or not happening of some 
event.” Raley v. Umatilla County, 
LO wOr Ll 2s al (Oy yl Soe oo Ost Sac DIES 
142 [quot Tiedeman Real Prop. §§ 
271, 272; Washburn Real Prop. p 2]. 
(3) “Where the estate granted has 
a qualification annexed, whereby the 
estate shall commence, be enlarged, 
or defeated, upon performance or 
breach of such qualification or condi- 
tion.” Wheeler vy. Walker, 2 Conn. 
196, 200, 7 AmD 264 [quot Fowlkes 
v. Wagoner, (Tenn. Ch. A.) 46 SW 
586, 591]. (4) “One which may be 
ereated, enlarged or defeated by the 
happening or not happening of some 
contingent event.” Cooper v. Green, 
28 Ark. 48, 53. 

[b] “A condition is a restriction, 
or a qualification, annexed to a con- 
veyance of lands, whereby it is pro- 
vided that in case a particular event 


infra 


For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number. 
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‘property,*® and are therefore more properly quali- 
fications of other estates than a distinct species of 
-themselves.47 

[§ 32] b. Classification—(1) In General. Es- 
tates upon condition are divided into estates upon 
condition implied or in law, and estates upon con- 
dition expressed or in deed,#* under which last may 
be included in vadio, in gage or pledge, estates by 
statute merchant or statute staple, and estates by 
elegit.4® Estates are further divided into estates 
upon condition precedent and estates upon condi- 
tion subsequent.®? 

[§ 33] (2) Conditions Implied. Estates upon 
condition implied in law are where the grant of an 
estate has a condition annexed to it inseparably, 
from its essence and constitution, although no con- 
dition be expressed in words.®! 

[§ 34] (8) Conditions Expressed—(a) In Gen- 
eral. An estate on condition expressed in the grant 
or devise itself is where the estate granted has a 
qualification annexed, whereby the estate shall com- 
mence, be enlarged, or defeated, upon performance 
or breach of such qualification or condition.*? 

[§ 35] (b) Estates in Vadio, Gage, or Pledge. 
Estates in gage or pledge are of two kinds, vivum 
vadium, or living pledge, and mortuum vadium, 
dead pledge or mortgage.®? This last estate is fully 
treated elsewhere in this work.** 

Estates in vivo vadio. Vivum vadium, or living 
pledge, is when a man borrows’ a certain sum of an- 
other and grants him an estate to hold till the rent 
and profits shall repay the sum so borrowed, and, 
‘fas im this case,’’ says Lord Coke, ‘‘neither money 
nor land dieth, or is lost . . . therefore it is called 
vivum vadium.’’ 5° 

[§ 36] (c) Estates by Statute Merchant and 
Statute Staple. An estate by statute merchant is 
a security for money in the nature of a recognizance 
entered into before the chief magistrate of some 
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mereatoribus; by it the land of the debtor may be 
delivered to the creditor until out of the rents and 
profits thereof the debt shall be satisfied, and dur- 
ing such time as the creditor so holds the lands he 
is a tenant by statute merchant.5® An estate by 
statute staple is a security for money entered into 
pursuant to the statute 27 Edw. III ¢ 9, before the 
mayor of the staple, that is to say, the grand mart 
for the principal commodities or manufactures of 
the kingdom formerly held in certain trading towns; 
under this statute the lands of the debtor may be 
delivered to the creditor, and during the time the 
creditor holds the lands under the security he is 
tenant by statute staple.57 

[§ 37] (d) Estates by Elegit. An estate by 
elegit is a conditional estate created by operation 
of law for the security and satisfaction of debts. 
An elegit is the name of a writ founded on the 
statute of Westminster, 2, by which, after plaintiff 
has obtained judgment for his debt at law, the 
sheriff gives him possession of one half of defend- 
ant’s lands and tenements, to be occupied and en- 
joyed until his debt and damages are fully paid; 
and during the time he so holds them he is called 
tenant by elegit.6& While the writ of elegit was 
formerly in use in several of the states of the 
United States, it is at this time practically obso- 
lete.5® 

[§ 38] (4) Conditions Precedent. Conditions 
precedent are such as must happen or be performed 
before the estate can vest or be enlarged.®° The ef- 
feet of the nonperformance of a condition precedent 
is to prevent the estate granted under such con. 
dition from ever vesting in the grantee,®! and the 
general rule is that, where an estate is to vest upon 
the happening of an event it must be shown that 
the event has taken place, and if the event consists 
of several particulars it must be shown that every 
particular has been performed.® 
Conditions 


* wice 


trading town pursuant to the statute 13 Edw. I., de 


does or does not happen, or in case 
the grantee does or omits to do a par- 
ticular act, an estate shall com- 
mence, be enlarged, or defeated.” 2 
Cruise Dig. 2 [quot Michigan State 
Bank v. Hastings, 1 Dougl. (Mich.) 
225, 252, 41 AmD 549]. 

{e] Origin.—(1) Estates upon con- 
dition are of feudal origin. Adams v. 
Ore Knob Copper Co., 7 Fed. 634, 4 
Hughes 589; Hammond vy. Port Roy- 


al, ete., R.-Co., 15 S.C. 10. 3(2)) “A 
tenant was under obligation. to 
render continuous service, and if 


he neglected to perform his ser- 
the lord could, by a_ writ 
of cessavit, obtain possession of the 
fief, as such continuous Service was 
the consideration for the grant of the 
estate.’ Adams v. Ore Knob Copper 
Co., 7 Fed. 634, 638, 4 Hughes 589. 
46. Vermont v. Society for Propa- 
gation, etc., 28 F..Cas. No. 16,920, 2 
Paine 545; In re Melville, 11 Ont. 626. 
[a] Rule applied.—‘‘A condition 
may be reserved upon a conveyance 
in fee simple, leaving no reversion, 
or upon an assignment of a term of 
years leaving no reversion.” In re 
Melville, 11 Ont. 626, 631. 
47. 2 Blackstone Comm. p 152. 
48. Michigan State Bank v. Hast- 
ings, 1 Dougl. (Mich.) 225, 41 AmD 
549; Raley v. Umatilla County, 15 
Or. 172, 13 P 890, 3 AmSR 142; Ham- 
mond v. Port Royal, etc., R. Co., 15 
S.C. 10; 2 Blackstone Comm. p 152; 
Coke Litt. p 20la; 4 Kent Comm. p 12]. 
Implied condition see infra § 33. 
Expressed condition see infra § 34. 
49. 2 Blackstone Comm. p 152. 
50. Conn.—Warner vy. Bennett, 31 
Conn. 468. 


[21 C. J.—59] 


[§ 39] 


D. C.—Mayer v. Security, ete., Co., 
33 App. 93918 

Ga.—Taylor v. Sutton, 15 Ga. 103, 
60 AmD 682. 

Mich.—Michigan State Bank v. 
Hastings, 1 Dougl. 225, 41 AmD 549. 
Sopa Y.—Moore vy. Moore, 47 Barb. 

Ts 

Okl.—Wellsville Oil Co. vy. Miller, 
44 Okl. 493, 145 P 344. 

Or.—Raley v. Umatilla County, 15 
Or...172, 13 P 890, 3 AmSR 142. 

S. C.—Hammond y. Port Royal, 
ete?! Re, Comma 7s..Ce03 

Tenn.—Fowlkes v. Wagoner, (Ch. 
A.) 46 SW _ 586. 

Eng.—2 Blackstone Comm. p 154; 
Coke Litt. p 20la; 4 Kent Comm. p 
124. 

Condition precedent see infra § 38. 

Condition subsequent see infra 

39. 


51. Raley v. Umatilla County, 15 
Or. 172, 13 P 890, 3° AmSR 1425. 2 
Blackstone Comm. p 152. See also 4 
Kent Comm. p 121. 

52. Conn.—Wheeler y. Walker, 2 
Conn. 196, 7 AmD 264. 

Del.—Williamson ‘Vv. Gordon 
Heights R. Co., 8 Del. Ch. 192, 40 A 
933. 

Ga.—Self v. Billings, 139 Ga. 400, 
77 SE 562; Thompson v. Hart, 133 
Ga. 0540, 566 SE- "27035. Thornton’ vy. 
Trammell, 39 Ga. 202. 

Mich.—Blanchard v. Detroit, 
R. Co., 31 Mich. 43, 18 AmR 142. 

Or.—Raley v. Umatilla County, 15 
Or. 172, 18 P 890, 3 AmSR 142. 

Philippine-—Compania General de 

(Ch. 


etc., 


Tabacos v. Topifio, 4 Philippine 33. 
Tenn.—Fowlkes v. Wagoner, 
A.) 46 SW 586. 


(5) Conditions Subsequent. 


Wis.—Rogan v. Walker, 1 Wis. 527, 

Eng.—2 Blackstone Comm. p 154; 
Coke Litt. p 201. 

53. 2 Blackstone Comm. p 157. 

54. See Mortgages [27 Cyc 916]. 

55. 2 Blackstone Comm. p 157; 
Coke Litt. p 205a. 

56. Bacon Abr. tit Execution (B) 
1; 2 Blackstone Comm. p 160; 2 Minor 
Inst. p 276. 

57. Bacon Abr. tit Execution (B) 
1; 2 Blackstone Comm. p 160; 2 Minor 
Inst.) p2iy7. 

58. Bacon Abr. tit Execution (C) 
2; 2 Blackstone Comm. p. 106. 

59. See Executions [17 Cye 932]. 

60. U. S.—Vanhorne vy. Dorrance, 
28°F. CasNo-1 16,857, 2 Dall.(304 

Ala.—White v. St. Guirons, Minor 
331,12 AmD 56. 

f Conn.—Warner v. Bennett, 31 Conn. 

68. 

Ill.—Jacobs v. Ditz, 260 Ill. 98, 1038, ° 
102 NE 1077 [cit Cye]. 

Mich.—Michigan State Bank vv. 
Hastings, 1 Dougl. 225, 41 AmD 549. 

N. J.—Smith v. Hance, 11 N. J. L. 
244. 

N. Y.—Towle v. Remsen, 70 N. Y. 
303; Parmelee v. Oswego, etc., R. Co., 
7 Barb. 599 [aff 6 N. Y.. 74]. 

Okl.—Wellsville Oil Co. v. Miller, 
44 Okl. 493, 145 P 344. 

Or.—Raley v. Umatilla County, 15 
Or. 172, 135P"°890, 3 AmSR 142. 

Wis.—Rogan vy. Walker, 1 Wis. 527. 

Hng.—2' Blackstone Comm..p 154. 

See also 4 Kent Comm. p 125. 

61. Rollins v. Riley, 44 N. H. 93 
Fowlkes v. Wagoner, (Tenn. Ch. A.) 
46 SW. 586. 

62. Becker v. Becker, 241 Ill. 423, 
89 NE 737, 26 LRAINS 858: 
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subsequent are such by the failure or nonperform- 
ance of which an estate already vested may be de- 
feated.*3 The effect of the “nonperformance or 
breach of a condition subsequent is to render the 
estate granted liable to forfeiture, at the option of 
the person entitled to take advantage of such 
breach,®* unless the condition is one which the law 
will not enforce, in which case the estate will be- 
come vested absolutely in the grantee.*° To have 
any effect upon the estate the condition must be 
taken advantage of by those to whom the right so 
to do belongs; and it may be stated as a general 
rule, that with the breach of a condition a stranger 
has nothing to do and a court will not examine at 
his request,*® or in a collateral proceeding,®’ the 
question whether a condition has been broken and a 
forfeiture incurred. Estates upon condition subse- 
quent have until defeated the same qualities and 
incidents as though no condition was annexed there- 
to,®8 but if conveyed or devised they pass subject 
to the condition.®® 

[§ 40] ec. Requisites of Condition. The condi- 
tion annexed to the estate must be legal and pos- 
sible.*° The condition is void if it is impossible at 

63. 2 Blackstone Comm. p_ 154 
[quot Warner v. Bennett, 31 Conn. 
468, 475]. To same effect White v. 


St. Guirons, Minor (Ala.) 331, 12 
AmD 56; Warner v. Bennett, 31 Conn. 


(Mass.) 507. 
Co., 14 W. Va. 
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Mass. 584; Merrill v. Emery, 10 Pick. 
73. Jones v. A ARSE 
14 


74. Mahoning County Comrs, v. 


[§§ 39-41 


the time of its creation,™! or afterward becomes so 
by the act of God,’? or of the grantor,’ or if it is 
contrary to law ‘* or to public policy,” or repug- 
nant to the nature of the estate.’® In such eases if . 
the condition is a condition subsequent the effect 
is to vest the estate in the grantee, discharged from 
the condition;** but if a condition precedent is void 
the estate dependent thereon is also void, and the 
grantee takes nothing by the grant.78 If a eondi- 
tion precedent is impossible the estate will not 
vest.7° 

[§ 41] d. Conditions and Limitations Distin- 
guished. The distinction between a condition and 
a limitation is technical, but clear.8° The distine-. 
tion is that in the case of a limitation the estate 
determines as soon as the contingency happens, 
without any act on the part of him who is next 
in expectancy, while in the case of a condition the 
estate continues beyond the happening of the con- 
tingency, unless the grantor or his heirs take ad- 
vantage of the breach of the condition and make 
an entry or claim in order to avoid the estate.21 A 
condition brings the estate back to the grantor or 
his heirs; a conditional limitation carries it over to 


parcl v. Grant, 3 Gray 142, 63 AmD 
725. 
Mo.—Hoselton y. Hoselton, 166 Mo. 


182, 65 SW 1005. 
Nebr.—Smith v. White, 5 Nebr. 405. 


etc., R. 


468; Mayer v. American Security, etc., 
Con so. ADD: VCD. Cir ool? Michigan 
State Bank v. Hastings, 1 Dougl. 
(Mich.) 225, 41 AmD 549; Blanchard 
v. Detroit, ete., R. Co., 31 Mich. 43, 
18 AmR 142; Memphis, etc., R. Co. v. 
Neighbors, 51 Miss. 412; Krueger v. 
St. Louis, ete, R. Co., 185 Mo. 227, 
84 SW 898; Towle v. Remsen, 70 N. 
Y. 308; Wellsville Oil Co. v. Miller, 44 
Okl. 493, 145 P 344; Raley v. Uma- 
tilla County, 15 Or. 172, 13 P 890, 3 
AmSR 142; Hammond y. Port Royal, 
etc., R. Co., 15 S. C. 10; In re Melville, 
11 Ont. 626. 

{a] Mlustration.—Where lands 
are granted in fee with a charge upon 
them of a yearly rent in perpetuity 
to the grantor, his heirs and assigns, 
with clauses for an entry and for 
distress for rent, a conditional estate 
is constituted in the grantor and a 
right to enforce it by action of eject- 


ment. Cagger v. Lansing, 64 N. Y. 
417 [aff 4 Hun 812]. 
64 Stanley v. Colt, 5 Wall. (U. 


S.) 119, 18 L. ed. 502; Fowlkes v. 
Wagoner, (Tenn, Ch. A.) 46 SW 586. 

65. Fowlkes v. Wagoner, (Tenn. 
Ch. A.) 46 SW 586. 

66. Schulenberg v. Harriman, 21 
Wall. (U. S.) 44, 22 L. ed. 551; Smith 
v. Brannan, 13: Cal. 107; Norris. v. 
Milner, 20 Ga. 563; Fowlkes v. Wag- 
oner, (Tenn. Ch. A.) 46 SW 586. 

67. Fowlkes v. Wagoner, (Tenn. 
Ch. A.) 46 SW 586. 

68. Warner vy. Bennett, 31 Conn. 
468; Guilford v. Gardner, 180 Iowa 
1210, 162 NW 261; Memphis, etc: R. 
Co. v. Neighbors, 51 Miss. 412; 4 
Kent Comm. p 125. 

[a] Right to convey.—The holder 
of a fee upon condition subsequent 
may convey it. Guilford v. Gardner, 
180 Iowa 1210, 162 NW 261. 

69. Brown v. State, 5 Colo. 496; 
Memphis, ete., R. Co. v. Neighbors, 
51 Miss. 412; In re Melville, 11 Ont. 
626; 4 Kent Comm. pp 125, 126. 

70. Brattle Square ‘Church | Vv. 
Grant, 3 Gray (Mass.) 142, 68 AmD 
725; 2 Blackstone Comm. p 156. 

71. Plumb v. Tubbs, 41 N. Y. 442; 
Brown v. Peck, 1 Eden 140, 28 Re- 
print 637; 2 Blackstone Comm. p 156; 
Coke Litt. p 206a. 

72. Union Pac. R. Co. v. Cook, 98 
Fed. 281, 39 CCA 86; Jones v. Doe, 2 
lll. 276; Morse v. "Hayden, 82 Me. 
227, 19 "A 443; Parker v. Parker, 123 


Young, 59 Fed. 96, 8 CCA 27; Scovill 
v. McMahon, 62 Conn. 378, 26 A 479, 
36 AmSR 350, 21 LRA 58; Plumb 
v. Tubbs, 41 N. Y. 442; Doe v. Rug- 
cleye" 6 On By LOG OL mCi Oven Eo 
Reprint 41; Coke Litt. p 206b. 

75. Conrad v. Long, 33 Mich. 78; 
Hawke v. Euyart, 30 Nebr. 149, 46 
NW 422, 27 AmSR 391; Wren v. Brad- 
ley, 2 De G. & Sm. 49, 64 Reprint 23; 
Brown v. Peck, 1 Eden 140, 28 Re- 
print 637. 

76. Outland v. Bowen, 115 Ind. 
150, 17 NE 281, 7 AmSR 420; Canal 


Bridge v. Methodist Religious Soc., 
13 Metce. (Mass.) 335; Blackstone 
Bank v. Davis, 21 Pick. (Mass.) 42, 


32 AmD 241; Plumb v. Tubbs, 41 N. 
Y. 442; De Peyster v. Michael, 6 N. Y. 
467, 57 AmD 470; Schermerhorn vy. 
Negus, 1 Den. (N. Y.) 448. 

77. Ga.—Taylor v. Sutton, 15 Ga. 
103, 60 AmD 682. 

Ill.—Jones v. Doe, 2 Ill. 276. 

Ind.—Outland v. Bowen, 115 Ind. 
150, 17 NE 281, 7 AmSR 420. 

Me.—Morse v. Hayden, 82 Me. 227, 
19 A 443. 

Mass.—Parker v. Parker, 123 Mass. 
584; Brattle Square Church vy. Grant, 
3 Gray 142, 68 AmD 725. 

Suen Y.—Whitney v. Spencer, 4 Cow. 
Pa.—Walker v. Vincent, 19 Pa. 369. 

Eng.—2 Blackstone Comm. p 157; 
Coke Litt. p 206a. 

78. Wellsville Oil Co. v. Miller, 
44 Okl. 498, 145 P 344; 2 Blackstone 
Comm. p 157; Coke Litt. p 206a. 

79. Stockton y. Weber, 98 Cal. 433, 
33 EVSse. 

80. Fall Creek School Tp. v. Shu- 
man, 55 Ind. A. 232, 103 NE 677. 

Si jew. S.—Hague v. Ahrens, 53 
Fed: -58; V3, CCA 426: 

Cale —Taylor v. McCowen, 154 Cal. 
793 199 GPS 51. ee 
eon .—Warner v. Bennett, 31 Conn, 

8. 

Ga.—Atlanta Cons. St. R. Co v. 
Jackson, 108 Ga. 634, 34 SE 184. 

Ill.—-Green vy. Chicago Old People’s 
Home, 269 Ill. 134, 109 NE 701. 

Ind.—Summit v. Yount, 109 Ind. 
506, 9 NE 582. 

Iowa.—Hess v. Kernen Bros., 169 
Iowa 646, 149 NW 847. 


; Me.—Tallman v. Snow, 35 Me. 
42. 
Mass.—Atty.-Gen. v. Merrimack 


Mfg. Co., 14 Gray 586; Brattle Square 


N. J.—Cumberland County v. Buck, 
79 N. J. Eq. 472, 82 A 418. 

N. Y.—Miller v. Levi, 44 N. Y. 489; 
Low v. Thompson, 58 Mise. 541, 109 
NYS 750 [rev on other grounds 111 


NYS 607]. 

Pa.—Schaeffer v. Messersmith, 10 
Pa. Co. 366; Bryan }v.. Spires, 3 
Brewst. 580 


Ss. C.—Hammona v. Port Royal, 
etc... 1Co.,-15,. S06, 10. 


Tenn.—Fowlkes v. Wagoner,. (Ch. 
A.) 46 SW 586. 3 
Tex.—Daggett v. Ft. Worth, (Civ. 


A.) 177 SW 222; Stewart v, Blain, 
(Civ. A.) 159 SW 928; Green v. 
Pagsharhy 21 Tex. Civ. A. 601, 53 SW 
82. 

Vt.—Bean v. Atkins, 89 A 643. 

Eng.—2 Blackstone Comm. p 155. 

Ont.—Burdick v. Statham, 38 Ont. 
L. 227; In re Melville, 11 Ont. 626. 

“The difference between a limita- 
tion, and a condition, is defined to be, 
that in order to defeat the estate 
in the latter case, it requires some 
act to be done, such as making an 
entry, -to effect it, while in the 
former, the happening of the event 
is, in itself, the limit beyond which 
the estate no longer exists, but it 
is determined by the operation of 
the law without requiring any act to 
be done by any one.’ Lyon v. Her- 
sey, 103 N-. Y. 264, 269, 8 NE 518. 

“In the case of a condition ‘the es- 
tate or thing is given absolutely 
without limitation, but the title is 
subject to be divested by the hap- 
pening or not happening of an un- 
certain event. Where on the contrary 
the thing or estate is granted or 
given until an event shall have ar- 
rived, and not generally with a lia- 
bility to be defeated by the happen- 
ing of the event, the estate is said 
to be given or granted subject to a 
limitation.’’”’ Warner yv. Bennett, 31 
Conn. 468, 475. 

“One material difference - . be- 
tween an estate in fee on condition 
and on a conditional limitation is, 
briefly this: that the former leaves in 
the grantor a vested right, which, by 
its very nature, is reserved to him, as 
a present existing interest, trans- 
missible to his heirs; while the lat- 
ter passes the whole’ interest of the 
grantor at once, and creates an 
estate to arise and vest in a third 
person, upon a contingency, at a fu- 


later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


” 


. 5 41-43) | 


a stranger.®? 


tion broken.’ 
a limitation creates a new one.34 


prescribed by the limitation.%® 
[§ 42] e. 


The grantor or his heirs alone have 
the right to defeat the estate by entry for condi- 
A condition terminates an estate; 
} Words of limita- 
tion mark the period which is to determine the es- 
tate; but words of condition render the estate liable 
to be defeated in the intermediate time, if the event 
expressed in the condition arises before the deter- 
mination of the estate, or completion of the period 


: : Conditional Limitations. 
tional limitation is an estate limited to take effect 
after the determination of an estate, which, in the 


ESTATES 


A condi- 


absence of a limitation over, would have been an 


[§ 43] 


donee’ 


ture and uncertain period of time.” 
Fowlkes v. Wagoner, (Tenn. Ch. A.) 
46 SW 586, 592. 

“There is a further distinction 
in the nature of estates on con- 
dition and these created by condi- 
tional limitation which it may be 
material to notice. Where an es- 
tate in fee is created on condition, 
the entire interest does not pass out 
of the grantor by the same instru- 
ment or conveyance. All that re- 
mains, after the gift or grant takes 
effect, continues in the grantor and 
goes to his heirs. This is the right 
of entry, as we have already seen, 
which, from the nature of the grant, 
is reserved to the grantor and his 
heirs only, and which gives them 
the right to enter, as of their old 
estate, upon the breach of the condi- 
tion. This possibility of ‘reverter,’ 
as it is termed, arises in the grantor 
or devisor immediately on the crea- 
tion of the conditional estate. It is 
otherwise where the estate in fee 
is limited over to a third person in 
ease of a breach of the condition. 
Then the entire estate, by the same 
instrument, passes out of the grantor 
or devisor. The first estate vests 
immediately, but the expectant in- 
terest does not take effect until the 


‘happening of the contingency upon 


which it was limited to arise. But 
both owe their existence to the same 
grant or gift. They are created uno 
flatu; and being an ultimate dispo- 
sition of the entire fee, as well after 
as before the breach of the condi- 
tion, there is nothing left in the grant- 
or or devisor or his heirs.” Fowlkes 
v. Wagoner, supra. - 

82. Williams v. Jones, 166 N. Y. 
522, 60 NE 240 [rev 54 App. Div. 349, 
66 NYS 702]; Lyon v. Hersey, 103 N. 
Y. 264, 8 NE 518. 

83. Williams v. Jones, 166 N. Y. 
522, 60 NE 240; Lyon v. Hersey, 103 
N. Y. 264, 8 NE 518. 

84. Williams v. Jones, 166 N. Y. 
522, 60 NE 240; Lyon v. Hersey, 103 
N. Y: 264, 8 NE 518. 


85. U. S.—Adams v. Ore Knob 
Copper Co., 7 Fed. 634, 4 Hughes 
589. 

Ind.—Summit vy. Yount, 109 Ind. 


506, 9 NE 582. 

N. Y.—Ludlow v. 
R. Co., 12 Barb. 440. : 

Pa.—Schaeffer v. Messersmith, 10 
Pa. Co. 366. : 

Tex.—Wiederanders v. State, 64 
Tex. 133; Diamond v. Rotan, 58 Tex. 
Civ. A. 263, 124 SW 196. 

Vt.—Bean v. Atkins, 89 A 643. 

See also 4 Kent Comm. p 126. 

86. Outland v. Bowen, 115 Ind. 
150, 155, 17 NE 281, 7 AmSR 420; 
Fowlkes v. Wagoner, (Tenn. Ch. A.) 
46 SW 586, 591; Diamond v. Rotan, 
58 Tex. Civ A. 263, 124 SW 196. 

[a] Other definitions.—(1) On 


New York, etc., 


A. Definition and Nature. 
are estates of inheritance which, instead of de- 
scending to heirs generally, go to the heirs of the 
s body, which means his lawful issue, his 


III. ESTATES TAIL 
Estates tail 


condition, followed by a limitation 
over to a third person in case the 
condition be not fulfilled, or there is 
ae sDCCACh SOL at. 7 Brattle Square 
Church v. Grant, 3 Gray (Mass.) 142, 
146, 68 AmD 725. To same effect 
Hammond v. Port Royal, ete., R. Co., 
15 S. C. 10. (2) “The denomination 
of a limitation over to take effect 
in abridgment of the particular es- 
tate.” Horton vy. Sledge, 29 Ala. 478, 
496. (38) Estates “limited so as to be 
independent of the measure or ex- 
tent originally given to the first 
estate, and to take effect in posses- 
sion upon an event which may hap- 
pen before the regular determination, 
to which the first estate is liable 
from the nature of its original lim- 
itation, and so as to rescind it.” 
Shadden v. Hembree, 17 Or. 14, 22, 18 
iP bitae (4) “Where the estate is 
wholly parted with by the grantor, 
no interest being left in him, and 
passes at once, upon the happening 
of the event, to him to whom it is 
limited.” 2 Washburn Real Prop. 
(6th ed) § 1640 [quot in Roberts 
v. Dazey, 284 Ill. 241, 245, 119 NE 
910] 


{[b] Conditional limitations com- 
prehend every limitation which is to 
vest an interest in a third person, 
on a condition, or upon an event 
which may or may not _ happen. 
Brattle Square Church v. Grant, 3 
Gray (Mass.) 142, 68 AmD 725. 


87. Ky.—Sutton vy. Dickerson, 85 
SW 687, 27 KyL 504. 
Me.—Stearns y. Godfrey, 16 Me. 


158. 

Tex.—Templeman vy. Gibbs, 86 Tex. 
358, 24 SW 792. 

Vt.—Bean vy. Atkins, 89 A 643. 

Wis.—Connor v. Sheridan, 116 Wis. 
666, 98 NW 835. 

88. Mass.—Brattle Square Church 
vy. Grant, 3 Gray 142, 63 AmD 725. 

Tenn.—Fowlkes v. Wagoner, (Ch. 
A.) 46 SW 586. 

Tex.—Lockridge v- McCommon, 90 
Tex. 234, 38 SW 33. 

Va.—Camp v. Cleary, 76 Va. 140. 

Wis.—Smith v. Smith, 23 Wis. 176, 
99 AmD 158. 

Eng.—4 Kent Comm. p 127. 

89. Brattle Square Church  v. 
Grant, 3 Gray (Mass.) 142, 68 AmD 
725; Fowlkes v. Wagoner, (Tenn. 
Ch. A.) 46 SW 586; In-re Taylor, 19 
B. C. 447. 


90. Ala.—Horton v. Sledge, 29 Ala. 
478. 

Ill.—Stoller v. Doyle, 257 Ill. 369, 
100 NE 959. 


Ind.—Outland v. Bowen, 115 Ind. 
150, 17 NE 281, 7 AmSR 420. 

N. C.—Smith v. Brisson, 90 N. C. 
284. 

Wis.—Smith v. Smith, 23 Wis. 176, 
99 AmD 153. 

91. Laughlin v. Page, 108 Me. 307, 
317, 80 A 758; Richardson v. Rich- 


estate upon condition.®* 
is followed by a limitation over upon a noncompli- 
ance with or a breach of the condition, it is termed 
a conditional limitation.§? 
nature, partaking both of a condition and of a limi- 
tation;** of a condition, because it defeats the es- 
tate previously limited; and of a limitation, be- 
cause upon the happening of the contingency, the 
estate passes to the person having the next expec- 
tant interest without entry or claim.®® 
limitations were not recognized by the common law 
and could only be created so as to become: valid and 
effectual under the statutes of uses.%° 
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If a condition subsequent 


The estate is of a mixed 


Conditional 


children, and through them to his grandchildren in 
a direct line, so long as his posterity endures in a 
regular order and course of descent, and upon the 
extinction of such issue the estate determines.?! An 


ardson, 80 Me. 585, 593, 16 A 250; 
Fanning v. Doan, 128 Mo. 323, 328, 
30 SW 1032; Tantum v: Campbell, 
83 N. J. Eq. 361, 365, 91°A 120 [quot 
Cyel: To same effect Smith v. 
Greer, 88 Ala. 414, 6 S 911;’Hickox 
v, Klaholt, (Ill.) 126 NE 166; Outland 
v. Bowen, 115 Ind. 150, 17 NE 281, 7 
AmSR 420; Hall v. Cressey, 92 Me. 


514, 43 A 118; Elsea v. Smith, 273 
Mo. 396, 202 SW 1071; Holden v. 
Wells, 18: R. I. 802, 31 A 265. 

[a] Other definitions—(1) “An 


estate of inheritance deriving its ex- 
istence from the Statute de donis 
conditionalibus, which is descendible 
to some particular heirs only of the 
person to whom it is granted, and 
not to his heirs general.” Gray v. 
Gray, 20 Ga. 804, 817; Jordan v. 
Roach, 32 Miss. 481, 603 [each quot 1 
Cruise Dig. 78]; Prindle v. Beveridge, 
7 Lans. (N. Y.) 225, 228 [quot Cruise 
Dig. tit-2.-c 1'§ 12]. To same effect 
Conover v. Cade, 184 Ind. 604, 112 
NE 7; In re Bacon, 202 Pa. 535, 52 A 
135. (2) “A fee conditional at com- 
mon law, limited to certain heirs, to 
the exclusion of heirs general—-to 
lineals to the exclusion of collat- 
erals.” McLeod v. Dell, 9 Fla. 427, 
441. (3) “An estate of inheritance 
which instead of descending to heirs 
generally goes to the heirs of the 
donee’s body, or to him and particu- 
lar heirs of his body.’ Rivard v. 
Gisenhof, 85 Hun (N. Y.) 247, 251. 
(4) “An estate limited to the issue 
of the donee.” Jiggetts v. Davis, 1 
Leigh (28 Va.) 368, 418. (5) “An 
estate where lands and tene- 
ments are given to one and the heirs 
of his body begotten.” Butler v. 
Huestis, 68 Ill. 594, 599, 18 AmR 
589. To same effect Ewan v. Cox, 
9 N. J. L. 10. .(6) “An estate 

limited to a person and the heirs of 
his body.’ McArthur v. Allen, 15 
F. Cas. No. 8,659. (7) “An estate of 
inheritance which, instead of descend- 
ing to heirs generally, descended to 
the heirs of the donee’s body or some 
class of such heirs, and through them 
to like heirs in a direct line, in a 
regular order and course of descent, 
so long as such heirs existed, and 


‘upon the extinction of the specified 


issue the estate determined.” Kol- 
mer v. Miles, 270 Ill. 20, 22, 110 NE 
407. (8) “A conditional fee at the 
common law, so modified by the stat- 
ute de donis conditionalibus, known 
as the Statute of Westminister II, 

. that the estate can descend only 
to certain classes of heirs, which 
are held not to take a conditional 
fee simple, but a particular estate, 
which has been denominated a fee- 
tail.” Wilmans vy. Robinson, 67 Ark. 
517, 520, 55 SW -950 ‘[quot>l Kerr 
Real Prop. p 452]. (9) “An estate re- 
stricted to heirs of only one definite 
class, from which it can never de- 
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estate tail like an estate in fee simple may depend 
for its continuance on the performance of a condi- 


tion or may be defeated by the 
contingency.®? 
[§ 44] B. Origin and Status. 


such estates as prior to the statute de donis condi- 
tionalibus,®? were known as fees conditional ** and 
had their origin in that statute,®® although there 
is no such estate mentioned in it.°® 
by the courts, this statute so operated that the es- 
tate was no longer alienable by the donee upon the | 
birth of issue, but remained to the heirs of his body 
according to the form of the gift, and on the fail- 
ure of such heirs reverted to the donor.®? 
tate was divided into two parts, leaving in the donee 
a new kind of particular estate which was denomi- 
nated a fee tail, and investing in the donor the ul- 
timate fee simple of the land expectant on the fail- 
Estates tail were introduced into 


ure of issue.?® 


ESTATES 


as they existed 
happening of a 


Estates tail are 


As construed 


The es- | special tail may 
or tail female.® 
another species 


use, even in his 


frankmarriage.® 


this country with the other parts of the English ; merated in the 


part.” Somers vy. Pierson, 16 N. J. L. 
181, 
{[b] “The name was borrowed 


from the feudists, among whom it 
signified a mutilated or truncated in- 
heritance, from which the heirs gen- 
eral were cut off.” Yocum v. Siler, 


160° Mo. 281, 292, 61° SW .208. ° To 
same effect Paterson y. HBEllis, 11 
Wend. (N. Y.) 259. 

92. Linn v. Alexander, 59 Pa. 43; 
Lammot y. Merciful Home, 26 Pa. 
Dist. 339. And see 1 Washburn Real 
Prop. (6th ed) p 91. 

93. 3 Edw. Ic l. 

94. Ark.—Wilmans vy. Robinson, 
67 Ark. 517,.55 SW 950. 

Ga.—Hertz vy. Abrahams, 110 Ga. 


707, 36 SE 409. 
Ill.—Butler v. Huestis, 68 Ill. 594, 
18 AmR 589. 


Kan.—Ewing v. Nesbitt, 88 Kan. 
WO Seek chee el hot. 
Miss.—Jordan vy. Roach, 32 Miss. 


481. 

N. J.—Doty v. Teller, 54. N. J. L. 
163; 23 A 944, 33 SE 670; Den v. 
Allaire, ZOrINg dy ee 

Oh.—Polloeck vy. ‘Speidel, tT RON TS ts 


439. 

Or.—Rowland v. Warren, 10 Or. 
129 

Pa.—Gause v. Miley, 4 Serge. & R. 
509. 

Tenn.-—Kirk v. Fergerson, 6 Coldw. 
479. 

See supra § 19. 

95. Gray v. Gray, 20. Ga. 804; 
Yocum v. Siler, 160 Mo. 281, 61 SW 
208; Merrill v. American Baptist Mis- 
sionary Union, 73 N. H. 414, 62 A 
647, 111 AmSR 632, 3 LRANS 1143, 6 
AnnCas 646; 2 Blackstone Comm. p 
112; Coke Litt. p 18 B. 

96. Den v. Spachius, 16 N. J. L. 
ae 

U. S.—Croxall v. Sherrerd, 5 
wail. 268, 18 L. ed. 572. 

Tll.—Frazer v. Peoria County, 74 
Tll. 282; Butler v. Huestis, 68 Ill. 594, 
18 AmR 589. 

Iowa.—Pierson y. Lane, 
60, 14 NW 90. 

Kan.—Ewing v. Nesbitt, 88 Kan. 


60 Iowa 


ROStatacyve Alsi. 
Miss.—Jordan v. Roach, 32 Miss. 
481 


N. J.—Den v. Allaire, 20 N. J. L. 6. 

N. Y.—Paterson v. Ellis, 11 Wend. 
259. 

Oh.—Pollock y. Speidel, 17 Oh. St. 
439. 

Va.—Orndoff v. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 

98. Til.— Coogan v. Jones, 278 Ill. 
279, 115 NE 877; Frazer v. Peoria 
County, 74 Ill. 282. 

Ind.—Conover y. Cade, 184 Ind. 604, 
Ae ONES AU. 

Kan.—Ewing vy. Nesbitt, 88 Kan. 
ROS. 1L2%e Pelt 3Ac 


Mass.—Wight v. Thayer, 1 Gray 284. 

Miss.—Jordan y. Roach, 32 Miss. 
481. 

Tenn.—Kirk v. Furgerson, 6 Coldw. 
479. 

Va.—Orndoff v. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 


Eng.—2 Blackstone Comm. p 112; | 


Coke Litt. p 18. B. 

99. Ewing vy. Nesbitt, 88 Kan. 
708, 129 P 1131; Wight v. Thayer, 1 
Gray (Mass.) 284; Buxton -v. Ux- 
bridge, 10 Metc. (Mass.) 87; Corbin 
v. Healy, 20 Pick (Mass.) 514; Davis 
v. Hayden, 9 Mass. 514; Pollock v. 
Speidel, 17 Oh. St. 439, 446; 4 Kent 
Comm. p 14; 1 Washburn Real Prop. 
(6th ed) p 98. 

1. See infra § 58. 

2. Rudkin vy. Rand, 88 Conn. 292, 
91 A 198; Pierson v. Lane, 60 Iowa 


60, 14 NW 90; Jordon v. Roach, 32 
Miss. 481. 
[a] In Connecticut the conditional 


fee of the common law was never 
recognized nor the statute de donis 
adopted, but estates tail may be 
created by language which would 
ereate them at common law. Rudkin 
v. Rand, 88 Conn. 292, 91 A 198. 

{b] In Hawaii an attempt to 
create a fee tail takes effect either 
as a fee simple or a life estate and 
remainder according to apparent in- 
tention of testator or gvantor; it 
ordinarily takes effect as a fee simple 
in absence of something to “send it 
the other way.” Kinney v. Oahn 
Sugar Co., Ltd., 255 Fed. 732 [aff 23 
Hawaii 747]; Nahaolelua vy. Heen, 20 
Hawaii 372. 

[ec] Unsuited to conditions.— 
Hstates tail are not applicable to the 
habits and conditions of our society 
nor in harmony with the _ genius, 
spirit, and objects of our institutions. 
FAgtaon v. Lane, 60 Iowa 60, 14 NW 


3. Hazzard v. Hazzard, 29 Del. 
OL. 0%) A 233" sine re Reeves, 10 Del. 
Ch. 324, 92 A 246 [aff 10 Del. Ch. 
483, 94 A 511]; Ewing v. Nesbitt; 88 
Kan. 708, 129 P 113. 

fa] “In their unfettered form 
such estates are not out of harmony 
with the conditions and wants of the 
people of Kansas.” Ewing v. Nes- 
bitt, 88> Kans 708, 0165.12.70 Po lagi: 

4 U. S.—Duffy v. Jarvis, 84 Fed. 
731; McArthur v. Allen, 15 F. Cas. 
No. 8,659. 

Tll. _ TLehndorf v.. Cope, 12:2) Tl). 317, 
13 NE 505. 

Ind.—Allen vy. Craft, 109 Ind. 476, 
9 NE 919, 58 AmR 425. 

Me.—Riges v. Sally, 15 Me. 408. 
ENG J.—Emans v. Emans, 3 N. J. L. 


pe 
“i 


[§§ 43-45 


jurisprudence,®® and in most states were recognized, 


under the common law, until they 


were abolished or materially modified by statute.t 
In a few of the states, however, they were never 
recognized,” and in a few they still exist. 

[§ 45] CC. Classification. Estates tail are either 
general or special, according to whether the limi- 
tation is to the heirs of the donee’s body generally ® 
or to certain specified heirs, coming within that de- 
scription, tothe exclusion of others.® 
cified heirs must be lineal heirs, as an estate tail 
can only be created by a gift to the donee and the 
heirs of his body begotten.’ 


But the spe- 


Estates in general and 
both of them be either in tail male 
According to Blackstone there is 
of entailed estates, grown out of 
day, yet still capable of subsisting 


in law; which are estates in libero maritagio, or 


The several kinds of estates, enu- 
statute de donis, which afterward 


ect can that vy. Allen, 15 F. Cas. No. 
8,659. 

Ark.—Horshley v. Hilburn, 44 Ark. 
458. 

D. C.—Dengel v. Brown, 1 App. 423. 

Ill.—Lehndorf y. Cope, 122 Ill. 317, 
13 NE 505. 

Mich.—Rhodes v. Bouldry, 138 
Mich. 144, 101 NW 206. 
up es ete v. Fergerson, 6 Coldw. 

Newfoundl.—Doe v. Doyle, 4 New- 
foundl. 432. 


6 U. S—McArthur y. Allen, 15 
F. Cas. No. 8,659. 
Ill.Lehndorf v. Cope, 122 Ill. 317, 


13 NE 505. 

——Allen v. Craft, 109 Ind. 476, 
478, 9 NE 919, 58 AmR 425 [cit 2 
Blackstone Comm. p 113]. 

Tex.—Calder v. Davidson, (Civ. A.) 
59 SW 300. 

Eng.—In re’ Elliot, [1916] 1 Ir. 30. 

[a] Dlustration.—A conveyance 
“to A and the heirs of her body by 
B” would at common law have passed 
an estate tail special. Tipton vy. La 
Rose, 27 Ind. 484. 

7 Jordan v. Roach, 32 Miss. 481, 
603 [cit 2 Preston Est. p 355]. 

8. Conn.—Dart v. Dart, 7 Conn. 
250; Larabee v. Larabee, 1 Root 555; 
Manwaring v. Tabor, 1 Root 79. 

Mass.—Hulburt y. Emerson, 16 
Mass. 241. 

N. J.—Crane v. Fogg, 3 N.J. L. 385. 
N. C.—Jeffries v. Hunt, 3 N. C. 130. 


ve I.—Wilcox v. Heywood, 12 R. I. 
Eng.—-Mountgarret Vv. Ingilby, 


[1919] 2 Ch. 294; In re Alexander, 
[1910] 2 Ch. 225; Pelham Clinton v. 
New Castle, [1902] 1. Ch. 34 [aff 
(1903) A, C. 111]; In re Close, [1910] 
1 Ir. 357; Lewthwaite v. Thompson, 
36 L. T. Rep. N.-S. 910; Page v. Hay- 
ward, 2 Salk. 570, 91 Reprint 481; 2 
Blackstone Comm. p 114. 

Ont.—Ferguson vy. Ferguson, 1 Ont. 
A452 [rev 390, CSO B- gaze 

Newfoundl.—Walbank vy. Casey, 5 
Newfoundl. 363. 

[a] Wustration—Where a_ tes- 
tator devised land to his sons named, 
their heirs and assigns forever, add- 
ing this limitation: “My will further 
is, that my sons shall not either of 
them sell or dispose of the land, 
which I have herein given to each of 
them, from their lawful male issue; 
and in case either of my said sons 
should die without lawful male issue, 
in such case, his land hereby given 
shall revert, and become the estate 
of my surviving sons, or their male 
issue,” under this devise, one of the 
sons named took an estate in tail 
male general. Dart v. Dart, 7 Conn. 


Eng.—2 Blackstone Comm. p 113; 2 |,250 


Minor Inst. p 79. 
5. U. S.—Duffy v. Jarvis, 84 Fed. 


9. 2 Blackstone Comm. p 115. 
[a] “These are defined to be, where 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ia 


§§ 45-48] 


became known as estates tail, are not exhaustive but 
are given only as examples.!° 

[§ 46] D. How Created. Estates tail are cre- 
ated either by deed 11 or by will ?2 and when created 
by will may be either express estates tail or estates 
tail by implication;!® but estates tail are not fa- 
vored ** and the implication should be a necessary 
one, free from uncertainty and the inference should 
be an inexorable one.!®> The only difference between 
an express estate tail and an estate tail by impli- 
cation, both being dependent upon a limitation over 
upon an indefinite failure of issue, is that in the 
former there is an express devise to the issue, and 
in the latter such devise is necessarily implied from 
the ulterior devise being postponed until after a 
failure of issue generally of the first taker.1¢ 

[§ 47] E. What May Be Entailed. ‘‘Tene- 
ments,’’ which is the only word descriptive of the 
subjects of entail used in the statute de donis, has 
been held to comprehend all corporeal heredita- 
ments whatsoever and also all incorporeal heredita- 
ments which savor of the realty, that is, which issue 
out of corporeal ones, or which concern, or are an- 
nexed to, or may be exercised within the same, such 
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as rents, estovers, commons and the like, and also 
offices and dignities, which concern lands, or have 
relation to fixed and certain places.17 Mere per- 
sonal chattels cannot be entailed;!§ and a limitation 
which would create an estate tail as to realty gives 
the first donee an absolute estate in personalty.2® 
It has been settled that an estate pur autre vie may 
be limited in tail,?° but that a term of years can- 
not be entailed.?+ 

[§ 48] F. Incidents—l. In General. The in- 
cidents to this estate were that the tenant in tail 
was not liable for waste,2* and that an estate tail 
was subject to both curtesy*° and dower,?4 but 
was not lable to forfeiture for treason or felony,?® 
nor chargeable with the debts or obligations of the 
tenant after his death.2® At a later period estates 
tail were, by statute, made forfeitable for treason 27 
and for the debts of the tenant to the crown due 
by record or special contract, and still later they 
were made lable for all his debts in case of bank- 
ruptey.*® In Massachusetts estates tail are by stat- 
ute hable for the debts of the tenant in tail.22 The 
tenant in tail is not bound to pay off any outstand- 
ing encumbrances on the estate or even to keep 


tenements are given by one man to 
another, together with a wife, who 
is the daughter or cousin of the 
donor, to hold in frankmarriage. 
Now, by such gift, though nothing but 
the word frankmarriage is expressed, 
the donees shall have the tenements 
to them, and the heirs of their two 
bodies begotten; that is, they are ten- 
ants in special tail. For this one 
word, frankmarriage does ex vi ter- 
mini not only create an inheritance, 
like the word frankalmoign, but like- 
wise limits that inheritance; supply- 
ing not only words of descent, but 
of procreation also.’ 2 Blackstone 
Comm. p 115. 

10. In re: Elliot, 

11. Maslin v. Thomas, 8 Gill 
18. See Deeds § 282. 

12. See Wills [40 Cyc 1595]. 

[a] In Massachusetts the statute 
abolishing the rule in Shelley’s case 
“was not intended to prohibit or 
restrain the creation of estates tail 
when the devise should be made by 
apt and sufficient words according to 
the well established rules of law.” 
Hayward v. Howe, 12 Gray 49, 51, 
71 AmD 734. 

13. Ga.—Hertz v. Abrahams, 110 
Ga. 707, 36 SE 409, 50 LRA 361; Bur- 
ton v. Black, 30 Ga. 638. 

Me.—Hall v. Cressey, 92 Me. 514, 
43 A 118; Richardson vy. Richardson, 
80 Me. 585, 16 A 250. 

Mass.—Hayward v. Howe, 78 Mass. 
49, 71 AmD 734; Albee vy. Carpenter, 
12 Cush. 382. 

Mo.—Gannon vy. Pauk, 200 Mo. 75, 
98 SW 471; Gannon v. Albright, 183 
Mo. 238, 81 SW 1162, 105 AmSR 471, 
Gis oA OT: 

N. Y.—Lott v. Wyckoff, 1 Barb. 565 
fatcea N. Yo, obo. 

14. In re Youtsey, 260 Fed. 423. 

15. In re Youtsey, 260 Fed. 423; 
Hall v. Hankey, 174 Fed. 139, 98 CCA 
173: Gannon v. Pauk, 200 Mo. 75, 98 
Sw 471; Yocum v. Silo, 160 Mo. 261, 
61 SW 208. 


[1916] 1 Ir. 30. 
(M4. ) 


16. Hertz v. Abrahams, 110 Ga. 
707, 36 SE 409, 50 LRA 361. 
17. 2 Blackstone Comm. p 113; 


Coke Litt. p eee Washburn Real 
Prop. (6th ed) p 86. 

18. Hempstead v. Hempstead, 285 
Tll. 448, 120 NE 782; Albee v. Car- 
penter, 12 Cush. (Mass.) 382; Pater- 
son vy. Ellis, 11 Wend. (N. Y.) 259; 2 
Blackstone Comm. p 113; 1 Washburn 
Real Prop. (6th ed) p 86. But see 
Talbot v. Snodgrass, 124 Iowa 681, 


684, 100 NW 500 (where it is said “‘it | 


is no doubt true that personal prop- 
erty may be bequeathed in fee tail 
or on condition’’). : 

_{a] Slaves which under the Vir- 


ginia statute were declared to be 
held as real estate might be entailed 
if annexed to lands but not other- 
wise. Blackwell v. Wilkinson, Jeff. 
(Va.) 73. 

19. Ala.—Findley v. Hill, 133 
Ala. 229, 32 S 497; Smith v. Greer, 
88 Ala. 414, 6 S 911; Young v. Kinne- 
brew, 36 Ala. 97; Powell v. Glenn, 21 
Ala. 458. 

Ark.—Myar v. Snow, 49 Ark. 125, 
4 SW 381; Slaughter v. Slaughter, 23 
Ark. 356, 79 AmD 111; Denson v. 
Thompson, 19 Ark. 66; Roane v. 
Rives, 15 Ark. 328; Maulding v. Scott, 
13 Ark. 88, 56 AmD 298; Moody v. 
Walker, 3 Ark. 147. 

Conn.—Hudson v. Wadsworth, 8 
Conn. 348. 

Ga.—Crawford v. Clark, 110 Ga. 
729, 36 SH 404; Gray v. Gray, 20 Ga. 
804. 

Mass.—Gilkie v. Marsh, 186 Mass. 
336, 71 NE 703; Hall v. Priest, 6 Gray 
18; Albee v. Carpenter, 12 Cush. 382. 

Miss.—Caldwell v. Willis, 57 Miss. 
555; Powell v. Brandon, 24 Miss. 343. 

Mo.—Chism v. Williams, 29 Mo. 
288; Vaughn v. Guy, 17 Mo. 429. 

N. Y.—wNorris vy. Beyea, 13 N. Y. 
273; Paterson v. Ellis, 11 Wend. 259; 
Moffat v. Strong, 10 Johns. 12. 

N. C.—Floyd v. Thompson, 20 N. C. 
616; Nichols y. Cartwright, 6 N. C. 
ier 

Oh.—King v. Beck, 12 Oh. 390. 

Pa.—WHichelberger vy. Barnetz, 17 
S.:& R293. 

R. I.—In re Tillinghast, 25 R. I. 
338, 55 A 879; Cooke v. Bucklin, 18 
R. I. 666, 29 A 840. 

Ss. C.—Stockton v. Martin, 2 S. C. 
Li. 471; Dott v. Cunnington, 1 §8. GC. L. 
453, 1 AmD 624; Cudworth vy. Thomp- 
Son,oiss) SS. C. Ha 259; 47 AmD* 617; 
Buist v. Dawes, 21 S. C. Eq. 421. 

Va.—Moore v. Brooks, /12 Gratt. 
(53 Va.) 135; Bradley v. Mosby, 3 
Call (7 Va.) 50. 

Hng.—tTrafford v.. Trafford, 3 Atk. 
347, 26 Reprint 1001; Beauclerk v. 
Dormer, 2 Atk. 308, 26 Reprint 588; 
Foley v. Burnell, 1 Bro. Ch. 274, 28 
Reprint 1125; Whitmore v. Weld, 2 
Ch. Cas. 167, 22 Reprint 897, 2 Vent. 
867, 86 Reprint 490, 1 Vern. Ch. 326, 
347, 23 Reprint 499; Williams v. Lewis, 
6 H. L. Cas. 1013, 10 Reprint 1594; 
Seale. v. Seale, 1 P. Wms. 290, 24 
Reprint 393; Deering v. Hanbury, 1 
Vern. Ch. 478, 23 Reprint 603; Garth 
v. Baldwin, 2 Ves. 646, 28 Reprint 
412; Theebridge vy. Kilburne, 2 Ves. 
233, 28 Reprint 150; Butterfield v. 
Butterfield, 1 Ves. 133, 27 Reprint 938; 
Ex p. Sterne, 6 Ves. Jr. 156, 31 Re- 
print 989; Ward v. Bevil, 1 Y. & J. 
512, 148 Reprint 773. 


See also infra § 252. 

[a] Heirlooms, being personalty, 
are governed by the general rule. 
Warter v. Hutchinson, 2 B. & B. 349, 
6 ECL 177, 129 Reprint 1001. 

[b] Estates tail by implication.— 
Even though the estate tail is created 
by implication the rule applies. 
Matter of Wynch, 5 De G. M. & G. 
188, 54 HEngCh 188, 43 Reprint 842; 
Brouncker v. Bagot, 1 Meriv. 269, 35 
Reprint 674. 

[ct Where the word “lend” is used 
to create a life estate with remainder 
to heirs of the body, the rule applies. 
Watts v. Clardy, 2 Fla. 369. 

20. Campbell v. Sandys, 1 Sch. & 
Lef. 281; Low v. Burron, 3 P. Wms. 
262, 24 Reprint 1055; Ex p. Sterne, 6 
Ves. Jr. 156, 31 Reprint 989. But see 2 
Blackstone Comm. p 113 (where it is 
said that “an estate to a man and 
his heirs for another’s life cannot 
be entailed’’). 

21. Child v. Baylie, Cro.: Jac. 459, 
79 Reprint 393; Atkinson v. Hutchin- 
son, 3 P. Wms. 258, 24 Reprint 1053. 

22. Pollock v. Speidel, 17 Oh. St. 
439; Portington’s Case, 10 Coke 35b, 
77 Reprint 976; Jervis v. Bruton, 2 
Vern. Ch. 251, 23° Reprint’ 762; 2 
Blackstone Comm. p 115; Coke Litt. p 
224a; 4 Kent Comm p 12. And see 
Waste [ 40 Cyc 514]. 

23. 2 Blackstone Comm. p 116; 
Coke Litt. p 224a. See Curtesy § 21. 

24. 2 Blackstone Comm. p 116; 
Coke Litt. p 224a. See Dower § 61. 

25. Gause v. Wiley, 4 Serg. & R. 
(Pa.) 509; 4 Kent Comm. p 13. 

26. Hazzard v. Hazzard, 29 Del. 
91, 97 A 233; Gause v. Wiley, 4 Serg. 
& R. (Pa.) 509; 4 Kent Comm. p 12; 
a Nee Real Prop. (6th ed) p 


[a] Contract for sale not binding. 
—The heir in tail is not bound to ful- 
fill a contract of his father for the 
sale of the entailed land. Partridge 
v. Dorsey, 3 Harr. & J. (Md.) 302. 

27. 26 Henry VIII ec 13. 

28. Croxall v. Sherrerd, 5 Wall. 
(U. S.) 268, 18 L. ed. 572; 2 Black- 
stone Comm. p 119. 

29. Holland -v.5" Cruft, +3 
(Mass.) 162. 

[a] Exeéecution.—An estate in tail, 
defeasible upon a contingency, may 
be taken in execution by a creditor 
of the tenant and held until the hap- 
pening of the contingency. Phillips 
v. Rogers, 12 Mete. (Mass.) 405. 

[b] Sale by guardian to pay debts. 
—The guardian of an insane person 
may, on being duly licensed therefor, 
sell the estate tail of his ward dur- 
ing his life for the payment of his 
debts, and by such sale the estate. 
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down the interest.*° But an estate tail may be sold 
under execution to raise funds to pay a charge im- 
posed by the instrument creating the estate.*+ Hs- 
tates tail are not subject to the doctrine of mer- 
ger.3? 

[§ 49] 2. Right to Bar or Alien. After the 
decision in Taltarum’s case the right to suffer a 
common recovery became an inseparable incident to 
estates tail,?? one which could not be restrained 
by condition, limitation, custom, recognizance, or 
ceovenant.*4 And it has been broadly stated that 
the right of alienation is as much incident to an 
estate tail as to an estate in fee, and any condition 
or proviso prohibiting or restraining it is repugnant 
and void.?® It is true that, until after the enact- 
ment of statutes conferring that right,?* an estate 
tail could not be aliened by the tenant in tail so as 
to defeat the estate of his issue,?’7 nor could such 
tenant make any lease or other estate to commence 
after his death,?* but he could convey a base fee 
which would bind him during his life, and which at 
his death his issue might defeat by entry.®® The 
right to bar an estate tail is not property; it is an 
incident of the estate—a privilege bestowed by the 
statute upon a tenant in tail, which he may or may 
not assert;*° but a tenant in tail cannot divest him- 
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self of the power of barring the entail by a cove- 
nant with the remainderman that he will not use 
such power.*+ 

[§ 50] G.. Barring Estates Tail—l. Methods— 
a. By Common Recovery. The first relief against 
the. evils incident to estates tail4? was procured 
through the courts in the decision of Taltarum’s 
case,*? in which it was decided that an estate tail 
might be barred by a fictitious proceeding called a 
common recovery’ which was introduced to elude 
the statute de donis,** and this decision having been 
generally acquiesced in, common recoveries became 
the regular mode of conveyance by which the tenant 
in tail might dispose of his land and tenements,*® 
and the right to suffer a recovery was recognized 
as one of the incidents of such estates.4® <A com- 
mon recovery duly executed passed an absolute es- 
tate defeating not only the rights of the tenant in 
tail but those in remainder and reversion.** It let 
in all the preceding encumbrances of the tenant, 
and rendered valid all the acts of ownership which 
he had exercised over the estate.4* Common recoy- 
eries were introduced into this country and allowed 
as a means of barring estates tail,#® but have now 
very generally been done away with under the stat- 
utory provisions relating to these estates.5° 


tail and remainders are extinguished. 
Williams v. Hichborn, 4 Mass. 189. 

[c] Estates tail in remainder are 
not within the operation of the stat- 


ute. Holland v. Cruft, 38 Gray 
(Mass.) 162. 

30. 4 Kent Comm. p 18; 1 Wash- 
burn Real Prop. (6th ed) p 95. 

31. Gause v. Wiley, 4 Serg. & R. 
(Pa.) 509. : 

32. See infra § 241. 

33. U. S.—Croxall v. Sherrerd, 5 


Wall. 268, 18 L. ed. 572. 

Kan.—Ewing v. Nesbitt, 88 Kan. 
108,/127 P 143: 

Mass.—Hawley v. Northampton, 8 
Mass. 3, 5 AmD 66. 

Va.—Orndoff v. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 

Eng.—Portington’s Case, 10 Coke 
35b, 77 Reprint 976; Mildmay’s Case, 
6 Coke 40a, 77 Reprint 311; 2 Black- 
stone Comm. p 116; Coke Litt. p 224a. 

And see infra § 50. 

34. Croxal] v. Shererd, 5 Wall. (U. 
S.) 268, 18 L. ed. 572; Ewing v. Nes- 
bitt, 88 Kan. 708, 127 P 1131; Brandley 
v. Peixote, 3 Ves. Jr. 324, 30 Reprint 
1034. 

35. Ferguson v .Ferguson, 1 Ont. 
A. 452, 

See infra §§ 50-54. 

87. U. S.—Croxall v. Sherrerd, 5 
Wall. 268, 18 L. ed. 572; Buxton v. 
Bowen, 4 F. Cas. No. 2,260, 2 Woodb. 


& M. 365. 

Conn.—Williams v. McCall, 12 
Conn. 328. 

Del.—In re Reeves, 10 Del. Ch. 324, 
92 A 246 [aff 10 Del. Ch. 483, 94 A 


511]. 
Tll.— Frazer v. Peoria County, 74 
Til. 282. : 
Miss.—Jordan y. Roach, 32 Miss. 
481. 


N. J.—Den'v. Allaire, 20 N. J. L. 6. 

Pa.—Gause v. Wiley, 4 Serg. & R. 
509. 

Vt.—Giddings v. Smith, 15 Vt. 344. 

Va.—Arndorff v. Turman, 2 Leigh 
(29 Va.) 200, 21 AmD 608. 

{a] A married woman as tenant 
in tail could not, by a deed of bar- 
gain and sale with warranty executed 
jointly with her husband, work a 
discontinuance of the estate to the 
issue in tail. Mayson vy. Sexton, 1 
Harr. & M. (Md.) 275. 

38. Machell v. Clarke, 2 Ld. Raym. 
778, 92 Reprint 19. 


39. See infra § 54. 
40. In re Reeves, 10 Del. Ch. 483, 


94 A 511. 


41. Doyle v. Mullady, 33 Pa. 264. 

42. Ewing v. Nesbitt, 88 Kan. 708, 
$27. (Psi1131-y Orndofkiv~ Turman,. 2 
Leigh (29 Va.) 200, 21 AmD 608; 2 
Blackstone Comm. p 116. 

[a] The evils incident to estates 
tail were that children grew dis- 
obedient, farmers were ousted of 
their leases, creditors defrauded of 
their debts, and treasons were en- 
couraged. Orndoff v. Turman, 
Leigh (29 Va.) 200, 221, 21 AmD 608. 

43.: Y. B.'12 Edw. IV -pp 14, 19. 

44. U. S.—Croxall v. Sherrerd, 5 
Wall. 268, 18 L. ed. 572. 

Kan.—Ewing v. Nesbitt, 88 Kan. 
tbe LOR Peasy: 


. J.—Richman vy. Lippincott, 29 
D(a cl J a Ws 

Va.—Jiggetts v. Davis, 1 Leigh 
(28 Va.) 368. 


Eng.—Cholmley’s Case, 2 Coke 50a, 
76 Reprint 527; Adams v. Adams, 6 
Q. B. 860, 51 ECL: 860, 115 Reprint 
324; Page v. Hayward, 2 Salk. 570, 91 
Reprint 481; 2 Blackstone Comm. p 
116. 

[a] Estates tail created by the 
crown (1) were excepted from the 
operation of this decision by 34 & 
30 AELen. Vani e820. 2 Blackstone 
Comm. p 118. (2) But where a 
grant from the crown shows on the 
face of it that it is a voluntary gift, 
the reversion expectant on the estate 
tail created thereunder is not within 
the statute of Henry VIII, and is 
barrable. Robinson v. Giffard, [1903] 
1 Ch. 865. 

45. Ewing v. Nesbitt, 88 Kan. 708, 
127 P 1131; Richman vy. Lippincott, 
29 N. J. L. 44; Lott v. Wyckoff, 1 
Barb. 565 [aff 2 N. Y. 355]; Witham 
v. Notley, [1913] 2 Ir. 281; Taylor 
v. Horde, 1 Burr. 60, 97 Reprint 190; 
Jenning’s Case, 10 Coke 43b, 77 Re- 
print 990; Portington’s Case, 10 Coke 
35b, 77 Reprint 976; Mildmay’s Case, 
6 Coke 40a, 77 Reprint 311; Lincoln 
College’s Case, 3 Coke 59, 76 Reprint 
764; Driver v. Edgar, Cowp. 379, 98 
Reprint 1140; Hudson y. Benson, 2 
Lev. 28, 83 Reprint 438; Page v. 
Hayward, 2 Salk. 570, 91 Reprint 481; 
Martin v. Strachan, 5 T. R. 107, 101 


Reprint 61; 2 Blackstone Comm. p 
116. \ 
46. See supra § 49. 


47. Croxall v. Sherrerd, 5 Wall. 
(U. S.) 268, 18 L. ed. 572; Ewing v. 
Nesbitt, 88 Kan. 708,127 P 1131; Haw- 
ley v. Northampton, 8 Mass. 3, 5 AmD 
66; 4 Kent Comm. p 13. 


[a] In England.—A common re- 
covery was the only means of pass- 
ing an absolute title, since a deed 
conveyed only a base or voidable fee 
which would not exclude the heirs, 
and a fine only barred the issue of 
the tenant in tail and not subsequent 
remainders. 4 Kent Comm. p 13. 

[b] A deed to lead the uses of a 
fine or recovery was not in itself a 
conveyance and had no immediate 
operation on the seizin or estate, but 
was merely a covenant or agreement 
to levy a fine or suffer a common 
recovery. Sharp v. Thompson, 1 
Whart. (Pa.) 139. 

See Maslin v. Thomas, 8 Gill (Md.) 


49. Del.—Hazzard v. Hazzard, 29 
Del (OUVsoimen Bs 

Mass.—Hall v. Thayer, 5 Gray 523; 
Dow v. Warren, 6 Mass. 328; Dudley 
v. Sumner, 5 Mass. 438. 

N. H.—Frost v. Cloutman, 7 N. H. 
9, 26 AmD 728. 

N. J.—Richman y. Lippincott, 29 
Ni Je a. 44; 

Pa.—Ransley v. Stott, 26 Pa. 126; 
Toman vy. Dunlop, 18 Pa. 72; Carter 
v. McMichael, 10 Serg. & R. 429; 
Sharp v. Thompson, 1 Whart. 139. 

{a] In Pennsylvania common re- 
covery as a means of barring estates 
tail was expressly authorized by 
statute, but the statute was held to 
be merely declaratory of the common 
law of that state. Lyle v. Richards, 
9 Serg. & R. 322; Dunwoodie v. Reed, 
3 Serg. & R. 4385; Nokes v. Smith, 1 
Yeates 238. 

50. Maslin v. Thomas, 8 Gill (Md.) 


18. See infra § 58. 
{a] In Kansas it is said “fines 
and recoveries, however, are not 


adapted to any of our needs, are in-~ 
consistent with the code of civil pro- 
cedure and consequently cannot be re- 
sorted to, as portions of the common 
law, in aid of the general statutes 
of this state. . The effect of 
these indirect, fictitious and operose 
proceedings was merely that of 2 
deed of record, and the same end 
may now be accomplished by an or- 
dinary conveyance. The fiction and 
the form alone are obsolete. The 
substance of the proceeding—a con- 
veyance—and the essential character 
of the estate tail—the right to con- 
vert the estate into a fee simple by 
a conveyance—are preserved.” Ewing 
Mie ese ae” 88 Kan. 708, 716, 127 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 51-54] 


_[§ 51] b. By Lease. The next mode of bar- 
ring estates tail was by virtue of a statute 5! where- 
by certain leases made by tenants in tail, not preju- 
dicial to the issue, were allowed to be good in law 


and bind the issue in tail.®2 
[052] > c. 


sons claiming under the entail.®4 


by statute.®> 


[§ 53] d. By Appointment to Charitable Uses. 
A later statute, commonly called the statute of 
charitable uses,°° was so construed by the courts 
that an appointment by the tenant in tail of the 
land entailed to a charitable use was good without 
It has been held that this: means 
of barring estates tail is not recognized in this 


fine or recovery.°? 


country.®§ 


{b] In Virginia (1) fines and re- 
coveries were abolished by a statute 
which allowed estates tail to be 
docked only by an act of assembly, 
or in respect to estates of small 
value, by proceedings under a writ of 
ad quod damnum (Watts v. Cole, 2 
Leigh (29 Va.) 653; Carter v. Tyler, 
1 Call (5 Va.) 165), (2) which con- 
tinued to be the law until the act 
of 1776 by which estates tail were 
abolished and converted into estates 
in fee simple (Orndoff v. Turman, 2 
Leigh (29 Va.) 200, 21 AmD 608). 

{[c] In England common_ recoyv- 
eries were abolished by 3 & 4 Wm. IV 
ec 74, authorizing tenants in tail to 
alienate the land in fee simple. Tif- 
fany Real Prop. p 67. 

51. 32 Hen. VIII ¢ 28. 

52. Ewing v. Nesbitt, 88 Kan. 708, 
127. P 1131; 2 Blackstone Comm. p 
118. 

53. 32 Hen. VIII c 36. 

_ 54 Croxall y. Sherrerd, 5 Wall. 
(U. S.) 268,.18 L. ed. 572; Hwing v. 
Nesbitt, 88 Kan. 708, 129 P 1131; Orn- 
doff v. Turman, 2 Leigh (29 Va.) 200, 
Jie Amd) 608: Hume” ve “Burton, 1 
Ridgw. P. C. 204, 277; 2 Blackstone 
Comm. p 118. 

[a] Estates tail created by the 
crown and to which the crown had 
the reversion were excepted from the 
operation of the statute. 2 Black- 
stone Comm. p 118. 

55. Roseboom v. Van Vechten, 5 
Den. (N. Y.) 414; Orndoff v. Turman, 
2 Leigh (29 Va.) 200, 21 AmD 608; 
Carter v. Tyler, 1 Call (5 Va.) 165. 

56. St. 43 Eliz. c 4. 

57. Ewing v. Nesbitt, 88 Kan. 708, 
127 P 1131; 2 Blackstone Comm. p 
119. See also Charities § 11 et seq. 

58, Theological Seminary vy. Wall, 
44 Pa. 353. A 

59. Whiting v. Whiting, 4 Conn. 
179; Waters v. Margerum, 60 Pa. 39; 
Sharp v. Thompson, 1 Whart. (Pa.) 
139; Gleeson v. Scott, 3 Hen. & M. (13 
Va.) 278; Machell v. Clarke, 2 Ld. 
Raym. 778, 92 Reprint 19 [overr Took 
v. Glascock, 1 Saund. 260, 85 Reprint 
307]; Doe v. Rivers, 7 T. R., 276, 101 
Reprint 973. Quaere Hazzard v. Haz- 
zard, 29 Del. 91, 97 A 233." 

[a] Entry necessary.—The death 
of the tenant in tail does not ipso 
facto determine the grantee’s estate, 
but merely gives the issue in_ tail 
a right of entry. Whiting v. Whit- 
ing, 4. Conn. 179. hay 

60. See statutory provisions. 

61. Cohen vy. Bayley-Worthington, 
TSO S | wel Gn a0,05) on, Le Treyanion, 
[1910] 2 Ch. 538; In re _ Wilmer’s 
Trusts, [1910] 2 Ch. 111; Whitmore- 
Searle v. Whitmore-Searle, [1907] 2 
Ch. 332; In re Hughes, [1906] 2 Cisa 
642; Cardigan v. Curzon Howe, [1901] 
2 Ch. 479; In re Harvey, [1901] 2 
Ch. 290; Milbank v. Vane, [1893] 3 
Ch. 79; Bell v. Holtby, L. R. 15 Eq. 


By Fine. A later statute * provided 
that a fine duly levied by the tenant in tail should 
be a complete bar to him and his heirs, and all per- 
4 Fines as a means 
of barring estates tail were recognized in this coun- 
try in a few of the states until they were abolished 
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the entail. The 
corded ®* in the 


grantor.®* The 


178; Peacock v. Eastland, L. R. 10 
Eq. 17; Lynch vy. Clarkin, [1900] 1 
Ir. 178; Doe v. Hwart, 7 A. & EB. 636, 
34 HCL 337, 112 Reprint 609; Crocker 
v. Waine, 5 B. & S. 697, 117 ECL 697, 
122 Reprint 990; Grafton y. London, 
CLCIO UR 31 1Cos, Bing. N. Cas. 27, 35 
ECL 25, 132 Reprint. 1014; Ex p. 
Browne, 14 Ir. Ch. 452; In re Piers, 
14 Ir. Ch. 452; Powell v. Matthews, 1 
Jur. N. S. 973; Evans v. Jones, Kay 
29, 69 Reprint 13; Boyd v. Pawle, 14 
L. Ti Rep.” N.S. 753; Cornewall’ v. 
Prioleau, 20 T. L. R. 606 (all constru- 
ing 3 & 4 Wm. IV ¢c 74). 

62. Ferguson v. Ferguson, 1 Ont. 
A. 452; Re Fraser, 21, Ont. 455; In 
re Cleator, 10 Ont. 326; Re Gold, 4 
OntWN 642, 23 OntWR 794, 9 DomLR 
263 Sisson v. Pllis, 19 U..C. Q: B.559. 

[a] Consent of protector.—Under 
a statute requiring the consent of the 
protector to the settlement to bar 
an estate tail, “any terms or form 
of words which clearly shew that the 
disposition in fee is being made with 
the consent of the protector, who 
executes the instrument, ought in 
reason to suffice.” Ostrom v. Palmer, 
SHOntyzA.. “G17 1642 

63. U. S.—Pearsol v. Maxwell, 68 
Fed. 513 [aff 76 Fed. 428, 22 CCA 262] 
(Pennsylvania statute); Minge_ v. 
Gilmour, 17 F. Cas. No. 9,631, Brunn. 
ae Cas. 383 (North Carolina stat- 
ute). 

Del.—Hazzard vy. Hazzard, 28 Del. 
502, 94°. A 905, 29 Del. 91, 97 A 233; 
Schneer v. Greenbaum, 27 Del. 97, 
86 A 107; In re Reeves, 10 Del. Ch. 
488, 94 A 511 [aff 10 Del. Ch. 324, 92 
A 246]. 

Kan.—Ewing v. Nesbitt, 88 Kan. 
(0S; 01 27 ae ei sa, 

Me.—Skolfield v. Litchfield, 116 Me. 
440, 102 A 240; Richardson v. Rich- 
ardson, 80 Me. 585, 16 A 250; Willey 
vy. Haley, 60 Me. 176; Fisk v. Keene, 
35 Me. 349; Riggs v. Sally, 15 Me. 
408. 

Md.—Maslin vy. Thomas, 8 Gill 18. 

Mass.—Gilkie v. Marsh, 186 Mass. 
336, 71 NE 703; Collamore v. Colla- 
more, 158 Mass. 74, 32 NE 1034; 
Brown y. Addison Gilbert Hospital, 
155 Mass. 323, 29 NE 625; Allen v. 
Ashley School Fund, 102 Mass. 262; 
Hall v. Thayer, 5 Gray 523; Weld v. 
Williams, 13 Mete. 486; Cuffee v. 
Milk, 10 Metc. 366; Nightingale v. 
Burrell, 15 Pick. 104; Lithgow v. Ka- 
venagh, 9 Mass. 161; Williams v. 
Hichborn, 4 Mass. 189. 

N. @.—Moore v. Bradley, 3 N. C. 
142: Minge v. Gilmour, 2 N. C. 279. 

Pa.—Boyd v. Weber, 193 Pa. 651, 
44 A 1078; Seibert v. Wise, 70 Pa. 
147; Doyle v. Mullady, 33 Pa. 264; 
Bichelberger v. Barnitz, 9 Watts 447. 

R. I—Green v. Edwarde, 31 R. I. 
1, 77 A 188, AnnCas1912B 41; Paine 
v. Sackett, 27 R. I. 300, 61 A 753; 
De Wolf v. Middleton, 18 R. I. 810, 


By Deed or Mortgage. 
law if a tenant in tail, by bargain and sale, lease 
and release, covenant to stand seized, or other con- 
veyance operating by way of grant, conveyed to an- 
other.and his heirs, the grantee had a base fee sim- 
ple, determinable after the death of the tenant in 
tail by the entry of the issue in tail.5® 
of statutory enactments,®° in England,*! in Can- 
ada,®* and in this country,®* generally the tenant in 
tail may convey the estate by deed and thus bar 
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At common 


By virtue 


deed must be executed &* and re- 
manner provided by statute, and 


have proper parties legally capable of contracting.*¢ 
And it has been held that a deed properly exe- 
cuted and recorded is effectual to bar an estate tail, 
although executed merely for this purpose, for a 
nominal consideration, and on an express trust that 
the grantee shall immediately reconvey. to the 


deed must be executed by the 


26 A 44, 31 A 271, 31 LRA 146; Jill- 
son v. Wilcox, 7 R. I. 515; Cooper v. 
Cooper, 6 R. I. 261; Manchester v. 
Durfee, 5 R. I. 549. 

[a] Retroactive statutes.—(1) Es- 
tates tail existing at the time of 
the passage of the Mainé statute 
authorizing a conveyance by deed 
may be conveyed as well as estates 
tail subsequently created. Riggs v. 
Sally, 15 Me, 408. (2) But the Ohio 
Statute providing for the sale or 
lease of estates tail in certain cases 
does not apply to estates tail created 
before the act took effect. Reams v. 
Wolls,’ 61 Oh. St. 131, 55 NB. 176: 
(3) The Rhode Island statute auth- 
orizing the barring of equitable es- 
tates tail and remainders and rever- 
Sions expectant thereon is unconsti- 
tutional so far as it relates to es- 
tates created and in existence prior 
to its passage. Green v. Edwards, 
31 R. I. 1, 77 A 188, AnnCasi912B 


41. 
Kline? 12°" Cush: 


64. Perry v. 
(Mass.) 118. 

[a] A deed delivered to a thira 
person as the deed of the grantor to 
be delivered over to the grantee on 
a future event takes effect from the 
first delivery and operates to pass 
the estate, although the graritor at 
the time of the second delivery is 
dead. Wheelwright v. Wheelwright, 
2 Mass. 447, 3 AmD 66. 

65. Ridgeley v. McLaughlin, 3 
Harr. & M. (Md.) 220; Terry v. 
Briggs, 12 Mete. (Mass.) 17; Theolo- 
gical Seminary v. Wall, 44 Pa. 353; 
Reid v. Whiteford, 1 Man. 19 (regis- 


tration sufficient, without  enroll- 
ment). 
[a] An muunrecorded deed conveys 


the grantor’s right of possession but 
is insufficient to bar the entail. 
George v. Morgan, 16 Pa. 95. \ 
[b] After death of grantor.—The 
deed may be recorded after the death 
of the grantor and after recording 
relates back to the date of delivery. 
Terry v. Briggs, 12 Mete. (Mass.) 17. 
{c] After prescribed period.—A 
court of chancery cannot decree that 
a deed of conveyance executed by a 
tenant in tail may be recorded after 
the expiration of the time limited 
by law for the recording of deeds. 
Jortes v. Jones, 2 Harr. & J. (Md.) 
66. Wood v. Bayard, 63 Pa. 320. 
[a] Where the tenant in tail is a 
married woman a deed executed by 
the husband and wife together will 
convey the estate and bar the en- 
tail. Nightingale v. Burrell, 15 Pick. 
(Mass.) 104. Quaere Lithgow v. 
Kavenagh, 9 Mass. 161. 
67. Lawrence v. Lawrence, 1056 


Pa. 335. But see Nightingale v. Bur- 
row, 15 Pick. (Mass.) 104; Soule v. 
Soule, 5 Mass. 61; Wheelwright v. 


Wheelright, 2 Mass. 447, 3 AmD 66 
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tenant in tail seized of the. estate,°* and will not be 
effectual to bar the entail if made by a-tenant in 
tail in remainder ® or by the heir in tail during his 
ancestor’s lifetime.*® A tenant in tail instead of 
' defeating the estate tail altogether may convey 
only a limited interest therein, and upon the expi- 
ration of the particular interest will again take the 
estate tail as originally held.74 The deed: of the 
tenant in tail may convey to the grantee an abso- 
lute estate in fee simple,’? and bar not only the 
estate tail but also all remainders and reversions,*? 
contingent interests,’* and executory devises over,” 
and does not, as in the case of a common recovery,’® 
let in prior encumbrances.“7 The sale and convey- 
ance by a sheriff on execution of a judgment against 
a tenant in tail, of the land of the tenant in tail, 
does not bar the entail,’8 and after such a sale and 
conveyance the tenant in tail may himself execute 
a deed for the purpose of barring the entail.7° A 
sale and conveyance by the trustee of a lunatic who 
is a tenant in tail, made by order of court, will pass 
a good title in fee simple.®® But one vested by stat- 
ate with the property of a convict cannot bar the 
estate tail of such a convict and convey the fee 
to a purchaser.*? 

Mortgage. Under a statute authorizing an abso- 
lute conveyance. by deed the tenant in tail may 
mortgage the estate.8? The mortgage deed does not 
of itself bar the entail, as the whole estate is not 
thereby conveyed,®* and if the mortgage debt is 
paid it seems that the old estate is again revived ;** 
but if it is not, a sale of the equity of redemption 
passes the entire remaining interest and bars the 
entail.8° Under some statutes, however, the effect 


(all construing a statute which re- [a] An, 
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of a mortgage in fee made by the tenant in tail, 
without any contract or stipulation for a resettle- 
ment in tail on the discharge of the mortgage, is to 
bar the entail. and to convert it into an estate in fee 
simple in favor of the mortgagor as well as that of 
the mortgagee.*® : 

[§ 55] f. By Adverse Possession.*? It has been 
usually held that adverse possession, for the statu- 
tory period, sill. bar both the tenant in tail and 
the issue in tail.8* When the statute of limita- 
tions once begins to run against an heir in tail, no 
subsequent event can interrupt its progress;*® and 
when it has run for the statutory period no forme- 
don can afterward be maintained.°° 

[§ 56] g. By Provisions in Instrument Creat- 
ing Entail. The original grantor, in creating an en- 
tail, may in the same instrument provide the means 
by which it may be barred.°t And where a devise 
of an estate tail charges the estate with the pay- 
ment of a legacy, a sale under an execution for 
the purpose of raising the legacy passes a fee sim- 
ple to the purchaser and extinguishes the entail.°? 

[§ 57] 2 Barring Equitable Estates Tail. 
In England, although the procedure for the barring 
of entails is applicable technically only to legal es- 
tates tail, yet by analogy it has been held in chan- 
cery that an equitable estate tail can be barred in 
equity precisely as a legal estate tail can be barred 
at law,®® but this Enghsh doctrine has never been 
followed in this country and authority must be 
found, if at all, in statutory enactment. 

[§ 58] H. Statutory Abolition or Modification. 
In most jurisdictions, as the result of statutory 
enactments, estates tail have been either entirely 


91. . Yoder v.,, Ford, 10. Oh. Dec? 


auires that the conveyance shall be 
bona fide and for a good or valuable 
consideration). 

68. Whittaker v. Whittaker, 99 
Mass. 364; Holland v. Cruft, 3 Gray 
(Mass.) 162. 

[a] A tenant in tail of an undiv- 
ided half of a parcel of land is seized 
of land within the meaning of the 
statute. Coombs v. Anderson, 138 
Mass. 376. 

69. Allen vy. Ashley School Fund, 
102 Mass. 262; Whittaker v. Whitta- 
ker, 99 Mass. 364; Holland vy. Cruft, 
3 Gray (Mass.) 162. But see Sutton 
v. Miles, 10 R. I. 348 (holding that a 
tenant in tail in remainder, with the 
concurrence of the life tenant, may 
bar the entail). 

70. Hopkins v. Threlkeld, 3 Harr. 
& M. (Md.) 443; Whittaker v. Whit- 
taker, 99 Mass. 364. 

71, Laidler vy. Young, 2 Harr. & 
J. (Md.) 69. 

72. Fisk v. Keene, 35 Me. 349; Per- 
ry v. Kline, 12 Cush. (Mass.) 118; 
Lithgow v. Kavenagh, 9 Mass. 161: 
Jillson v. Wilcox, 7 R. I. 515; Cooper 
v. Cooper, 6 R. I. 261; Manchester v. 
Durfee, 5 R. I. 549; Sisson vy. Bllis, 
19 CQ. Bi b59. 

73. Del.—In re Reeves, 10 Del. 
Ch. 483, 94 A 511. 

Me.— Fisk v. Keene, 35 Me. 349. 

Md.—Howard vy. Moale, 2 Harr. & 
A ier 

Mass.—Lithgow v. Kavenagh, 9 
Mass. 161. : 

Pa.—Moody v. Snell, 81 Pa. 359; 
Greenawalt v. Greenawalt, 71 Pa. 483. 

R. L—Jillson.v. Wilcox ik. 1.515% 
Cooper v. Cooper, 6 R. I. 261; Man- 
chester v. Durfee, 5 R. J. 549. 

74, Pearsol v. Maxwell, 68 Fed. 
513 [aff 76 Fed. 428, 22 CCA 262]. 

75. Ralston vy. Truesdell, 178 Pa. 
429, 35- A 813. : 

76. See supra § 50. 

77.) Maslin vy.°.Thomas, 8 
(Md.) 18. 


Gill 


judgment against the tenant in tail 
will not be let in as a lien or encum- 
branece on the estate. Maslin v. 
Thomas, 8 Gill (Md.) 18. 

78. Hazzard v. Hazzard, 29 Del. 91, 
97 A 233, 25 Del. 502, 94 A 905. 

79. Waters v. Margerum, 60 Pa. 
39; Doyle v. Mullady, 33 Pa. 264; El- 
liott v. Pearsoll, 8 Watts & S. (Pa.) 


38. 

80. In re Reeves, 10 Del. Ch. 483, 
94 <A,511, [aff 10 Del. -Ch, 324, 92 
A 246]. 

81. In re Gaskell, 
[1906] 2. (Ch. 71. 

82. Doe v. Roe, 25 Del. 
Lis Todd vs (Pratt. Loarrs: @aade 
(Md.) 465. 

83. Laidler v. Young, 2 Harr. & 
J. (Md.) 69; Cuffee v. Milk, 10 Metce. 
(Mass.) 366. 


contract, 


414, 86 A 


etc., 


64. Laidler v. Young, 2 Harr. & 
J. (Md.) 69. 

85. Cuffee v. Milk, 10 £4Mete. 
(Mass.) 366. 


86. Lawlor v. Lawlor, 10 Can. S. 
C. 194; Culbertson v. McCullough, 27 
Ont. A. 459; Re Lawlor, 7 Ont. Pr. 
242; Canada Trust, etc., Co. v. Fraser, 
13 Grant Chi .CU...G.)) 19, 

87. Generally see Adverse Posses- 
Slon 2 Cy Jno row 

88. Croxall v. Sherrerd, 5 Wall. 
(U. S.) 268, 18 L. ed. 572 (tonstru- 
ing New Jersey statute); Inman v. 
Barnes, 13 F. Cas. No. 7,048, 2 Gall. 
3815 (construing Rhode Island stat- 
ute). But see Webster v. Cooper, 
14 How. (U. S.) 488, 14 L. ed. 510 
(construing Maine statute); Wickes 
Vay Wickes) 298 (Md) 30%, Son eAues Olly: 
Martindale v. Troop, 3 Harr. & M. 
(Md.) 244; Bassett v. Hawk, 118 Pa. 
94, 11 A 802; Baldridge v. McFar- 
land, 26 Pa. 338; Hall v. Vandegrift, 
3 Binn. (Pa.) 374 (construing Act 
1785); Austin v. Llewellyn, 9 Exch. 
276, 156 Reprint 118. 

89. Dow vy. Warren, 6 Mass. 328. 

90. Dow v. Warren, 6 Mass. 328. 


(Reprint) 675, 23 CincLBul 54. 

{a] Proviso for sale and convey- 
ance.—Where a deed creating an 
estate tail contains a proviso that if 
the grantee shall sell 
the premises before his death the 
title shall pass to the purchaser, a 
deed executed by the tenant in tail 
will bar the entail. Aikin v. Spell- 
man, 6 OhS&CP 409, 4 OhNP 297. 

92. Gause v. Wiley, 4 Serg. & R. 
(Pa.) 509. 

98. Pinkerton v. Pratt, [1915] 2 
Ir. 406; In re Frank, [1915] 1 Ir. 387; 
Drew v. Barry, Ir. R. 8 Kq. 260; Sal- 
vin v. Thornton, Ambl. 545, 27 Reprint 
350; Boteler v. Allington, 1 Bro. Ch. 
72, 28 Reprint :992; Robinson v. 
Comyns, Cas. t. Talb. 164, 25° Re- 
print 718; North v. Champernoon, 2 
Ch. Cas. 78, 22 Reprint 855; North v. 
Williams, 2 Ch. Cas. 638, 22 Reprint 
848; Woolnough Vv. W oolnough, 
Finche 228; Chaplin v. Chaplin, 3 P. 
Wms. 229, 34 Reprint 1040;, Marwood 
v.. Turner, .3 PP. Wms. 163, 24 Reprint 
1013; Legate v. Sewell, 1 P. Wms. 87, 
24 Reprint 306; Otway v. Hudson, 2 
Vern. Ch. 583, 23 Reprint 981; Bow- 
ater v. Elly, 3 Vern. Ch. 344, 93 Re- 
print 819; Beverly v. Beverly, 2 Vern. 
Chi Lede 23 Reprint 692; Washborne 
Vv. Downes, 1 Vern. Ch. 440, 23 Re- 
print 572; Turner v. Gwinn, 1 Vern. 
Ch. 41, 23 Reprint.295; Wykham v. 
Wykham, 18 Ves. Jr, 395, 34 Reprint 
366; Brydges v. Brydges, 3 Ves. Jr. 
120, 30 Reprint 926. 

94. Green v. Edwards, 31 R. I. 1, 
77 A 188, AnnCasi912B 41 [erit 
Croxall v. Sherrerd, 5 Wall. (U. 8S.) 
268, 18 L. ed. 572]; Paine v. Sackett, 
27 R..1. 300, 61 A 753. 

[a] Retroactive statute.—A stat- 
ute authorizing the barring of equi- 
table estates tail created and in exis- 
tence prior to the passage thereof is 
clearly retroactive and therefore un- 
constitutional and void. Green v. 
Hdwards, 31 Ri i. 1; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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77 A 188, Ann - 
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‘abolished or greatly modified. 
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95. See statutory provisions; and 
Cooper v. Mitchell Inv. Co., 133 Ga. 
769, 66 SE 1090, 29 LRANS 291; 
Louisville Trust Co. vy. Erdman, 58 
SW 814, 22 KyL 729; Goodell v. Hib- 
bard, 32 Mich. 47; Redstrake v. Town- 
send, 39 N. J. L. 372; Den v. Dubois, 
16 N. J. Li. 285; Doremus v. Zabris- 
kie, 15 N. J. L. 404; Den vy. Smith, 10 
N. J. L. 39; Buel v. Southwick, 70 
N. Y. 581; Lytle v. Beveridge, 58 N. 
Nerve ett py (7 uanse: 225) imuanet ty. 
Davis, 2 N. C. 277; Pollock v. Speidel, 
Sh Oh. St. 439; Seekright v. Billups, 
4 Leigh (31 Va.) 90; Doe v. Doyle, 4 
Newfoundl. 432. See aiso supra § 19. 

[a] In New Hampshire the stat- 
ute de donis was impliedly repealed 
by the statute of 1789. Merrill v. 
American Baptist Missionary Union, 
73 N. H, 414, 62 A 647, 111 AmSR 6382, 
3 LRANS 1143, 6 AnnCas 646; Den- 
nett v. Dennett, 40 N. H. 498; Jewell 
v. Warner, 35 N. H. 176. 

[b] In Oregon the statute de 
donis was impliedly repealed by the 
statute concerning conveyances. Row- 
land v. Warren, 10 Or. 129. 

96. U. S.—Barber v. Pittsburgh, 
CuG ulin OOvcLOOUUstSs sore SOL 488. 
41 L. ed. 925 (Pennsylvania statute); 
Van Rensselaer y. Kearney, 11 How. 
297, 13 L. ed. 703 (New York statute); 
Duffy v. Jarvis, 84 Fed. 731 (Tennes- 
see statute); Preston v. Smith, 26 
Fed. 884 (Missouri statute). 

Ala.—Kingut v. O’Brien, 80 S 824; 
Carter v. Couch, 157 .Ala. 470,-47 S 
1006, 20 LRANS 858; Edins v. Mur- 
phree, 142 Ala. 617, 38 S 639; Slayton 
v. Blount, 93 Ala. 575, 9 S 241; Smith 
v. Greer, 88 Ala. 414, 6 S 911; Bibb v. 
Bibb, 79 Ala. 437. 

Cal.—Barnett y. Barnett, 104 Cal. 
298, 37 P.1049. 

Ga.—Cooper v. Mitchell Inv. Co., 
133 Ga. 769, 66 SE 1090, 29 LRANS 
291; Hertz v. Abrahams, 110 Ga. 707, 
36 SE 409; Durant v. Miller, 88 Ga. 
251, 14 SE 612; Ewing v. Shropshire, 
80 Ga. 374, 7 SE 554; Burton v. Black, 
30 Ga. 638; Brown v. Weaver, 28 Ga. 
377; Childers v. Childers, 21 Ga. 377; 


Gray v. Gray, 20 Ga. 804; Wiley w.- 


Smith, 32Gay 552. 

Ind.—Teal v. Richardson, 160 Ind. 
119, 66 NE 435; Waters v. Lyon, 141 
Ind. 170, 40 NE 662; MelIlhinny v. 
McIlhinny, 187 Ind. 411, 37 NE 147, 
45 AmSR 186, 24 LRA 489; Allen v. 
Craft,. 109° Ind: 476; ' 9° INE))919,. 58 
AmR 425; Tipton v. La Rose, 27 Ind. 
484; Gibson v. Brown, 62 Ind. A. 460, 
110 NE 716, 112 NE 894; Lamb v. 
Medsker, 35 Ind. A. 662, 74 NE 1012; 
Chamberlain v. Runkle, 28 Ind. A. 
599, 63 NE 486. 

Ky.—Smith v. Smith, 180 Ky. 174, 
202 SW 314; Kirby v. Hulette, 174 
Ky. 257, 192 SW 63; Wright v. Curry, 
163 Ky. 688, 174 SW 1; Parrish v. 
Burkley, 152 Ky. 730, 154 SW_ 11; 
Hall v. Moore, 105 SW 414, 32 KyL 
56; Handy v. Harris, 105 SW 378, 32 
KyL 224; Adair v. Adair, 99 SW 925, 
30 KyL 857; Edwards v. Walesby, 98 
SW 306, 30 KyL 251; Jones v. Carlin, 
96 SW 885, 29 KyL 1077; Watkins v. 
Pfeiffer, 92 SW 562, 29 KyL 97; 
Young vy. Amburgy, 87 SW 802, 27 
KyL 1079; Smith v. Courtnay, 85 SW 
1101, 27 KyL 642; Dulaney v. Dulan- 
ey, 79 SW 195, 25 KyL 1659; Davis v. 
Davis, 65 SW 122, 23 Kyl 1132; 
Combs v. Eversole, 64 SW 524, 23 
KyL 932; Louisville Trust Co. v. Erd- 
man, 58 SW 814, 22 KyL 729; Jones 
v. Mason, 538 SW 5, 21 KyL 842; 
Short v. Terry, 22 SW 841, 15 KyL 
241; McMeekin v. Smith, 21 SW 353, 
14 KyL 732; Bodine v. Arthur, 91 Ky. 
53, 14 SW 904, 12 KyL 650, 34 AmSR 
162; Montgomery v. Montgomery, 11 
Sw 596, 11 Kyl 87; Brann v. Elzey, 
83 Ky. 440; Gormany. Ray, 1 Ky. Op. 88, 


In some jurisdic- 
tions they have been abolished entirely and convert- 
ed into estates in fee simple in the hands of the first 
taker;°° while in others the first taker has only a 
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Mich.—Rhodes_v. SBouldry, 138 
Mich. 144, 101 NW 206. s 

Miss.—Thomas y. Thomas, 97 Miss. 
697, 53 S 630; Hudson vy. Gray, 58 
Miss. 882. 

N. Y.—Barlow v. Barlow, 2 N. Y. 
386; Lott v. Wykoff, 2 N. Y. 355 [aff 
1 Barb. 565]; Wendell v. Crandall, 1 
N. Y. 491 [aff 2 Den. 9]; Rivard v. 
Gisenhof, 35 Hun 247; Hounslea vy. 
Hand, 21 Hun 251; Seaman y. Har- 
vey, 16 Hun 71; Wilson vy. Wilson, 
382 Barb. 328; Van Rensselaer v. 
Poucher, 5, Den. 35. 

N. C.—Sessoms vy. Sessoms, 144 
N. C. 121, 56 SE 687; Marsh v. Grif- 
fin, 136 N. C. 333, 47 SE 735; Silliman 
v. Whitaker, 119 N. C. 89,.25 SE 742; 
Leathers v. Gray, 101 N. C. 162, 7 SE 
657, 9 AmMSR 30 [overr 96 N. C. 548, 2 
SE 455]; Mills v. Thorne, 95 N. C. 
SO2te id CILLICSy Va HUNt aloe Ne Oe £305 
Patterson vy. Patterson, 2 N. GC. 1638; 
Wells v. Newbolt, 1 N. C. 537. 

Pa.—Cross v. Dye, 259 Pa. 207, 102 
A 816; Wilson vy. Heilman, 219 Pa. 
237, 68 A 674; Hastings v. Engle, 217 
Pa. 419, 66 A 761; Beckley v. Riegert, 
212 Pa. 91, 61 A 641; Graham v. Ab- 
bott, 208 Pa. 68, 57 A 178; In re Vil- 
sack, 207 Pa. 611, 57 A 32; McCafferty 
v. Duerr, 207 Pa. 261, 56 A 430; Pifer 
v. Locke, 205 Pa. 616, 55 A 790; Simp- 
son v.) Reed, 205 Pa:)53,..541 A, 499; 
Jones v. Jones, 201 Pa. 548, 51 A 362; 
Lancaster v. Flowers, 198 Pa. 614, 48 
A 896; Brinton v. Martin, 197 Pa. 
615, 47 A 841; Stouch v. Zeigler, 196 
Pa. 489, 46 A 486; Palethorp v. Pale- 
thorp, 194 Pa. 408, 45 A 322; Beil- 
stein v. Beilstein, 194 Pa. 152, 45 A 
73, 75 AmSR 692; Shoup v. De Long, 
190 Pa. 331, 42 A 680; Sheeley v. 
Neidhammer, 182 Pa. 163, 37 A 939; 
Ray v. Alexander, 146 Pa. 242, 23 A 
383; Parkhurst v. Harrower, 142 Pa. 
432, 21 A 826, 24 AmSR 507; In re 
Giffin, 138 Pa. 327, 22 A 91; Hackney 
v. Tracy, 137 Pa. 53, 20 A 560; Nich- 
olson vy. Bettle, 57 Pa. 384; Shutt v. 


Rambo, 57 Pa. 149; Haldeman _ v. 
Haldeman, 40 Pa. 29; Knoderer v. 
Merriman, 4 Pa. Cas. 167, 7 A 152; 
Ritter’s) | Hst.  S3tmPanesuperay 3sus 
Breinig v. Oldt, 45 Pa. Super. 629; 
Cecil v. Smith, 44 Pa. Super. 274; 
Corrin v. Elliott, 23 Pa. Super. 449; 


Palethorp v. Palethorp, 8 Pa. Dist. 
135, 22 Pa. Co. 622; Mayer v. Walker, 
32 Pa. Co. 335; Mason v. Slocum, 25 
PasCos620;) Baker's) Dstij¢ 6 (Pa. tCo. 
672; Glass v. Glass, 6 Pa. Co. 408; 
Stocksleger’s Est., 5 Pa. Co. 305. 

Tenn.—Anderson v. Lucas, 140 
Tenn. 3386, 204 SW 989; 
Mayberry, 135 Tenn. 586, 188 SW 207; 
Speight v. Askins, 118 Tenn. 749, 102 
SW 74; Kirk v. Furgerson, 6 Coldw. 479. 

Va.—Orndoff v. Turman, 2 Leigh 
(29% Via.) 200; ¢ 24° Am D9 16085) Sig= 
getts v. Davis, 1 Leigh (28 Va.) 368; 
Carter v. Tyler, 1 Call (5 Va.) 165. 

W. Va.—Carney v. Kain, 40 W. Va. 
758, 23 SE 650. 

Can.—Ernst v. Zwicker, 27 Can. S. 
(On GEE 

Newfoundl.—Walbank v. Casey, 5 
Newfoundl. 363. 

{a] In District of Columbia and in 
Maryland (1) the statute “to direct 
descents” operates to convert an 
estate tail general into a fee simple. 
Dengel v. Brown, 1 App. (D. C.) 423; 
Travers v. Wallace, 93 Md. 507, 49 A 
415; Baltimore, ,etc., R. Co. v. Pat- 
terson, 68 Md. 606, 13 A 369; Clarke 
vy. Smith, 49 Md. 106; Posey v. Budd, 
OPEMIGAT Ts Hollins Hill sbiGillé J. 
87; Newton v. Griffith, 1 Harr. & G. 
111 [overr Smith v. Smith, 2 Harr. & 
J. 314]. (2) But estates tail male 
or estates tail female are not so con- 
verted. Pennington y. Pennington, 70 
Md. 418, 17 A 329, 3 LRA 816. 

[b] In Mississippi the statute de 
donis never had any existence or op- 


Scruggs v.' 
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life estate with remainder in fee simple, variously 
disposed of, as to his issue,®? children,®® or those to 
whom the estate would pass according to the com- 
mon jaw on the death of the first taker.®® 


In Con- 


eration, but the legislature, apparent- 
ly supposing it to be in effect, ex- 
pressly abolished estates tail and 
provided that they should be. there- 
after held in fee simple absolute. 
Jordan v. Roach, 32 Miss. 481. 

{c] In Nova Scotia the provisional 
act (Rev. St. 2d ser c 112) is ,retro- 
spective and abolishes absolutely all 
estates tail, even although a valid 
remainder be limited thereon. Mc- 
Kenzie v. McKenzie, 6 N. S. 178 note; 
In re Simpson, 5 N. S. 317. 

[ad] A vested remainder in, tail is 
within the operation of the New York 
statute as well as estates in posses- 
sion. Van Rensselaer y. Kearney, 11 
How... (U;S-)297,_13 Li edu 703836 Ten= 
kins -v. Manéyeeis UN we coos 

97. Dungan y. Kline, 81 Oh.’ St. 
371, 90 NE 938; Phillips v. Herron, 
55 Oh. St. 478, 45 NE 720; Pollock v. 
Speidel, 27 Oh. St. 86, 17 Oh. St. 439; 
Harkness v. Corning, 24 Oh. St. 416; 
Aikin v. Spellman, 6 OhS&CP 409, 4 
OhNP 297; In re Manchester, 22 R. 
I. 636, 49 A 36; Wilcox v. Heywood, 
12 R. I. 196 [expl Lippitt v. Huston, 
8 RR, OF. '475;794 “AmD, 1159; "Sutteonve 
Miles, 10 R. I. 348; Lippitt v. Huston, 
8 R. I. 415, 94 AmD, 115: 

{a] In Ohio (1) the issue of a 
donee in tail during the life of such 
donee, has no estate or interest in 
the lands entailed which he can alien- 
ate. Dungan v. Kline, 81° Oh. St. 
3871, 90 NE. 988 [expl Pollock iv. 
Speidel, 27. Oh. St. :86, 7, Oba eet 
439]. (2) The statutes embrace sub- 
sisting estates tail as well as those 
which might thereafter be created. 
Pollock v. Speidel, 27 Oh. St. 86. . 

[b] In Rhode Island the statute 
applies only to estates tail created by 
will. Sutton v. Miles, 10 R. I. 348. 

98. Doty v. Teller, 54 N. J. L. 163, 
23 A 944, 33. AmSR 670; Wilson vy. 
Wilson, 46 N. J. Eq. 321, 19 A 132. 

[a] In New Jersey the statute 
applies to all estates tail whether 
general or special, and all such es- 
tates become estates for life in the 
first donee with remainder to. his 
children in fee simple. Weart v. 
Cruser, 49) NicJ.eL. 475,518 -Asi36;3 Za= 
briskie v. Wood, 23 N. J. Hq. 541. 

99. Hall v. Hankey, 174 Fed. 139, 
98 CCA 173 (Illinois statute); Garth 
v. Arnolds, 115 Fed. 468, 53 CCA 200 
(Missouri statute); Atna Ins. Co. v. 
Hoppin, 214 Fed. 928,. 181 C@A 224 
{aff 249 Ill. 406, 74 NE 669]; Gist v. 
Pettus, 115 Ark. 400, 171 SW. 480; 
Dempsey v. Davis, 98 Ark. 570, 136 
SW 975; Black v. Webb, 72 Ark. 336, 
80 SW 367; Wilmans v. Robinson, 67 
Ark. 517, 55 SW. 950; Horsley v. Hil- 
burn, 44 Ark. 458; Baker v. Baker, 
284 Till. 537,.120 NE 525; Kolmer v. 
Miles, 270 Ill. 20, 218, 110 NE 407, 
411; Winchell v. Winchell, 259 Ill. 
471, 102 NE 823; Moore v. Reddel, 
259 Ill. 36, 102 NE 257; Attna L. Ins. 


Co. v. Hoppin, 249 Ill. 406, 94 NE 
669; Turner v. Hause, 199 Ill. 464; 
Spencer v. Spruell, 196 Ill. 119, 63 


NE 621; Peterson v. Jackson, 196 Ill. 
40, 638 NE 643; Kyner v. Boll, 182 
Til. 171, 54 NE 925; Griswold .v. 
Hicks, 132 Ill. 494, 24 NE 68, 22 Am 
SR 549; Lehndorf v. Cope, 122 Ill. 
317;) 13 <NE)..505;" Frazer. v... Peoria 
County, 74 Ill. 282; Butler v. Huestis, 
68 Ill. 594, 18 AmR 589; Gillilan v. 
Gillilan, (Mo.) 212 SW 348;. Nichols 
v. Robinson, (Mo.) 211 SW 14; Elsea 
v. Smith, 273 Mo. 396, 202 SW 1071; 
Gray v. Ward, 234 Mo. 291,.1386 SW 
405; Charles v. White, 214 Mo. 187, 
112 SW 545, 127 AmSR 674, 21 LRANS 
481; Summet vy. City Realty, etc., Co., 
208 Mo. 501, 106 SW 614; Miller v. 
Ensminger, 182 Mo. 195, 81 SW 422; 
Fanning v. Doan, 128 Mo. 328, 30 SW 
1032; Godman v. Simmons, 113 Mo. 
122,, 20 SW 972;. Emmerson: v. 


988 1[21°C;J7] ‘ 
necticut the conditional fee of the common law was 
never recognized nor the statute de donis condition- 
alibus adopted but estates tail may be created by 
words appropriate to their creation at common 
law,' and the rule in that state, as confirmed by 
statute, is that such words vest a fee simple in the 
issue of the first donee in tail, such issue taking no 
interest in the land during the life of the donee, 
and the donee having no alienable interest beyond 
a life interest.2 A statute, which operates to de- 
stroy an entail, supporting a remainder, necessarily 
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destroys the remainder expectant thereon.* The 
two statutes which have been generally enacted in 
the several states respectively, converting fees tail 
into fees simple, and abolishing the rule in Shelley’s 
Case, are not inconsistent. The former applies © 
where, by the terms of the instrument conferring 
the estate, it goes to the person mentioned, and the 
heirs of his body, while the latter applies where the 
terms of the instrument purport to create a life es- 
tate in the first taker, with remainder to his heirs, 
or to the heirs of his body.4 


IV. LIFE ESTATES 


[§ 59] A. Definition and Nature. A life estate 
is a freehold interest in lands, the duration of which 
is confined to the life or lives of some particular 
person or persons or to the happening or not hap- 
pening of some uncertain event.’ A life estate is 
not an estate of inheritance® but is a freehold,’ 
whether for the tenant’s own life or for that of 
another person.? Such an estate may be made to 
depend upon a contingency, upon the happening 
of which the estate may be entirely defeated before 
the death of the grantee; for example, if an estate 
is given to a woman while she remains unmar- 
ried,° or during widowhood, or to a person so 
long as he shall dwell in a particular place’? or 
shall use the granted premises for a specified pur- 
pose,!8 in which last case it has been held that the 
erant must be to a natural person and not to a cor- 
poration.1* The indefinite duration ot,cvhe estate and 
the fact that it may continue for life places it with- 
in the category of estates for life;1° it matters not 
how contingent or uncertain the duration of the es- 
tate may be, or how probable is its termination in 
a limited number of years, if it is Kea en- 


during for the term of a life.1® Life estates were, 
at common law, given or conferred by the same 
feudal rights and solemnities, the same investiture 
or livery of seizin, as fees themselves.1*7 A tenancy 
which operates as an estate for life, being a free- 
hold, can only be passed by deed, that is a writing 
under seal.§ 

[§ 60] B. Classification—1. In General. Hs- 
tates for life are either conventional, which are cre- 
ated by the acts of the parties; or legal, which are 
created by operation of law.1!® 
_[§ 61] 2. Legal Life Estates—a, In General. 
Legal life estates are those made by operation of 
law.?° Such estates are curtesy,?! dower,?? and es- 
tates tail after possibility of issue extinet.28 And 
by statute in many jurisdictions there is another 
life estate called homestead which is discussed else- 
where in this work.?* 

[§ 62] b. Curtesy and Dower. Curtesy 25 and 
dower °° are fully discussed elsewhere-in this work. 

[§ 63] c. Estate Tail after Possibility of Issue 
Extinct. An estate tail after possibility of issue 
extinct 27 partakes partly of the nature of an estate 


Hughes, 110 Mo. 627, 19 SW. 979; 
Wood v. Kice, 103 Mo. 329, 15 SW 
623; Phillips v. La Forge, 89 Mo. 72, 
1 SW 220. 

1. Rudkin v. Rand, 88 Conn. 292, 
91 A 198. 

2. Rudkin v. Rand, 88 Conn. 292, 
91 A 198; Comstock v. Comstock, 23 
Conn. 349; Allyn v. Mather, 9 Conn. 
114; Hamilton v. Hempsted, 3 Day 
(Conn.) 332; Chappel v. Brewster, 
Kirby (Conn.) 175. 

8. Kolmer v. Miles, 270 Ill. 20, 218, 
110 NE 407, 411. 

4. Duffy v. Jarvis, 84 Fed. 731; 
Wilson v. Alston, 122 Ala. 630, 25 8 
225; Hayward v. Howe, 78 Mass. 49, 
71: AmD 734. i 

5. Williams v. Ratcliff, 42 Miss. 


145, 154; Robb v. New York, ete., 
Coal Co. 216 Pa. 418, 420, 65 A 
939. 

[a] Other definitions.—(1) “A: 


freehold estate not of inheritance, but 

which is held by the tenant for his 
own life or the life or lives of one 
or more other persons, or for an in- 
definite period which may endure for 
the life or lives of persons in being 
and not beyond the period of a life.” 
1 Bouvier L. D. p 1076. (2) “A free- 
hold interest in land, the duration 
of which cannot extend beyond the 
life or lives of some particular per- 
son or persons, but which may pos- 
sibly endure for the period of such 
life or lives.’ Tiffany Real ae 
p 69. (8) “Any estate that may las 
for a life or lives, that is not eat 
able, and that is not at will.nor for 
any fixed period of time.’ Disley v. 
Disley, 30 R. I. 366, 372, 75. A 481. 

6. Cummings v. ‘Cummings, 76 N. 
J. Eq. 568, 75 A 210; Deckenback v. 
Deckenback, 6b (Ors 1160; 130 xP 729; 
Disley v. Disley, 30 R. I. 366, 75 A 
481; 2 Blackstone Comm. p 120. 

7. Ky.—Hampton v. Glass, 116 SW 
243. 


e. ; 112 Me. 474, 
92 aN 529, LRA1915D 467. 

Minn.—Thompson v. Baxter, 107 
ete 122, 119 NW 797, 21 LRANS 
5: 

N. J.—Cummings v. Cummings, 76 
N. J. Eq. 568, 75 A 210. 

Or.—Deckenback vy. Deckenback, 65 
Or. 160, 130 P 729. 


R. I.—Disley v. Disley, 30 R. I. 366, 
75 A 481. 

8 Jones v. Jones, 281 Ill. 595, 117 
NE 1013; Roseboom v. Van Vechten, 
5 Den. (N. Y.) 414; State v. Mathews, 
68 W. Va. 89, 69 SE 644. 

9. U. S.—Foster v. Joyce, 9 F. 
Cas. No. 4,974, 3 Wash. C. C. 498. 

ME oy _—Bekins v. Smith, (A.) 174 P 
rath Samba bet hi v. Tanner, 88 Oh. St. 

R, I.—Disley v. Disley, 30 R. I. 366, 
75 A 481. : 

Eng.—Hewlins vy. Shippam, 5 B. & 
C. 221, 108 Reprint 82; 2 Blackstone 
Comm. p 121; 4 Kent Comm. p 26. 


{a] Dllustrations.—(1) A grant 
for “as long as the waters of the 
Delaware should run.” Foster v. 


Joyce, 9 F. Cas. No. 4,974, 3 Wash. C. 
C. 498. (2) A grant so long as the 
tenants shall pay a stipulated rent. 
Michie v. Wood, 5 Rand. (26 Va.) 
571. (3) An agreement that one “is 
to continue to live in said house and 
make a home for her sister who now 
lives with her, and without becoming 
a tenant, until further agreement be- 
tween said parties’ creates a life 
estate. Disley v. Disley, 30 R. I. 366, 
368, 75 A 481 [dist Johnson vy. John- 
son, 13 R. I. 467]. 

10. Judge v. Splann, 22 Ont. 409; 
4 Kent Comm. p 26. 

11. Ky.—Lowry v. Berry, 178 Ky. 
656, 199 SW 809; Loeb v. Struck, 42 
SW 401, 19 KyL 935. 

Mich.—Mandlebaum vy. McDonnell, 
29 Mich. 78, 18 AmR 61. 


N. Y.—Roseboom v. Van Vechten, 
5 Den. 414. 

N. C.—Gillespie vy. Allison, 115 N. 
C. 542, 20 SE 627. 

Ont.—Re Branton, 20 Ont. L. 642, 
15 OntWR 783. 

See Brewington v. Brewington, 211 


Mo. 48, 109 SW 723 (construing 
homestead statute). 
+» 12. Wilmarth vy. Bridges, 113 


Mass. 407; Thompson vy. Baxter, 107 
Minn. 122, 119 NW 797, 21 LRANS 
575; Warner v. Tanner, 38 Oh. St. 
118; 4 Kent Comm. p 27. 

13...Hurd v. Cushing, 7 Pick. 
(Mass.) i69; Thomas y. Thomas, 17 
N. J. Eq. 356; Warner v. Tanner, 38 
Oh. St. 118. 

14. Haly’s Est., 5 Pa. Dist. 533, 18 
Pa. Co. 124 

15. Disley v. Disley, 30 R. I. 366, 
75 A 481. 

16. Disley v. Disley, 30 R. I. 366, 
373, 75 A 481 [quot 1 Washburn Real 
Prop. (6th ed) § 223]. 

17. 2 Blackstone Comm. p 120; 4 
Kent Comm. p 24. 

18. See infra § 69. 

19. Disley v. Disley, 30 R. I. 366, 
75 A 481; 2 Blackstone Comm. np 120; 
4 one Comm. p 24; 2 Minor Inst. 
p : 

TE ToLn eine Tore life estate see infra 


ws Legal life estate see infra §§ 61- 


20. Disley v. Disley, 30 R. I. 366, 
75 A 481. 

21. 2 Blackstone Comm. p 120. 
See also infra § 62. 

22. 2 Blackstone Comm. p 120. 
See also infra § 62. 

23. 2 Blackstone Comm. p 120. 


See also infra § 63. 
24. See Homesteads [21 gad t 
See Curtesy 17 C. J. p 4 
See Dower 19 C. J. p 0 a8 
[a] Defined.—An estate tail 


after possibility of issue extinct 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tail and partly of that of an estate for life.28 The 
fenant is only a tenant for life, but with many of 
the privileges of a tenant in tail,?® such as not be- 
ing punishable for waste;*° or he may be said to be 
a tenant in tail with many of the restrictions of a 
tenant for life,** such as forfeiting his estate if he 
aliens it in fee simple.3? This estate is generally 
treated as equivalent to an estate for life only,?? 
and the tenant may exchange his estate with the 
tenant for life, which exchange can be made only 
of estates that are equal in their nature.34 


Merger. This estate is subject to the doctrine of 
merger,.*5 
[§ 64] 3. Conventional Life Estates—a. In 


General. Hstates for life, expressly created by deed 
or grant, which alone are properly conventional, are 
where a lease is made of lands or tenements to a 
man, to hold for the term of his own life, or for 
that of any other person, or for more lives than 
one.*¢ 

[§ 65] b. Subdivision—(1) In General. Con- 
ventional life estates are naturally subdivided 
into; An estate, to the tenant for his own life;%* 
an estate to the tenant for the life of some other 
person called an estate pur autre vie;*® an estate 
for the tenant’s own life and the life of one or more 
third persons;*® and an estate for an uncertain pe- 
riod which is not inheritable nor at will and may 
last for life.*° 
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son other than the tenant himseif,*! and the person 
upon whose life the duration of the estate depends 
is called the cestui que vie,*? and is the lowest estate 
of freehold.4? An estate pur autre vie is not an 
estate of inheritance,## and before the statute of 
frauds was not devisable.*® 

Occupancy. At common law, if a tenant pur au- 
tre vie died in the lifetime of the cestui que vie, 
any person might enter upon the land and lawfully 
retain the possession thereof so long as the cestui 
que vie lived, by right of occupancy, and was called 
the general or common oceupant.4® But if the life 
estate was granted to the tenant and his heirs, the 
heirs had the special and exclusive right to enter 
upon and occupy the land, and were known as spe- 
cial occupants.*7 In Texas it has been held that 
the wife and family of a tenant pur autre vie who 
dies during the lifetime of the cestui que vie are 
entitled to continue in possession of the property 
during the remainder of the latter’s life.48 In Eng- 
land, by statute,#? common or general occupancy 
has been abolished ;°° and both in that country and 
in the United States the disposition of the residue 
of an estate pur autre vie is generally regulated by 
statute.>? 

[§ 67-68] C. Subjects of Life Estates. The 
subjects in which life estates could be had original- 
ly were lands and tenements.5? 


[§ 66] 


arises by operation of law when one 
is tenant in special tail and a person 
from whose body the issue was to 
spring dies without issue, or, having 
left issue, that issue becomes ex- 
tinct. 2 Blackstone Comm. p 124; 
Coke Litt. p 28a; 2 Minor Inst. p 102. 
See also supra §§ 18, 19, 25, and infra 
§§ 87, 180. f 

{b] This estate must be created 
by the act of God, (1) that is, by the 
death of that person out of whose 
pody the issue was to spring, for no 
limitation, conveyance, or other hu- 
man act can make it. If land is giv- 
en to a man and his wife and the 
heirs of their two bodies begotten, 
and they are divorced a vinculo mat- 
rimonii, neither of them shall have 
this estate, but they are merely ten- 
ants for life. 2 Blackstone Comm. p 
125; Coke Litt. p 28a; Challis Real 
Prop. p 234. (2) A right of reéntry 
for nonpayment of rent or nonper- 
formance of any other condition is 
not a reversion or possibility of re- 
version. It is not an estate in 
the land, but a right of action, 
and if enforced the person entering 
would be in by a forfeiture of con- 
dition, and not by a reverter. Where 
lands are leased in fee, therefore, 
whatever conditions the lease may 
contain; the lessor has no reversion or 
possibility of reversion which can 
entitle him to impose restraints upon 
the power of alienation of the lessee. 
De Peyster v. Michael, 6 N. Y. 467, 
57 AmD 470. To same effect Nicoll 
v. New York, etc, R. Co., 12 N. Y. 
121; Berenbroick v. St. Luke’s Hos- 
pital, 23 App. Div. 339, 48 NYS 363. 

28. 2 Blackstone Comm. p 125; 
Coke Litt. p 28a. 

29. 2 Blackstone Comm. p 125; 
Coke Litt. p 28a. 

30. 2 Blackstone Comm. p 125; 
Coke Litt. p 28a. 

[a] Not liable for waste.—(1) 
Such a tenant is not impeachable for 
waste. Swayne v. Lene Acre Oil Co., 
98 Tex. 597, 86 SW 740, 69 LRA 986, 
8 Ani.Cas 1117; Williams v. Williams, 
12 Hast 209, 104 Reprint 81, 9 ERC 
498, 15 Ves. Jr. 419, 33 Reprint 812. 
(2) “He is dispunishable for waste, 
because he continues in by virtue of 


(2) Estates Pur Autre Vie. An estate 
pur autre vie is an estate for the life of some per- 


[§ 69] D. Creation. 


the livery upon the estate tail; and 
having once had the power of com- 
mitting waste, he shall not be de- 
prived of it by the act of God.” 1 
Greenleaf’s Cruise Dig. p 143 [quot 
Swayne v. Lone Acre Oil Co., 98 Tex. 
597, 606, 86 SW 740, 69 LRA 986, 8 
AnnCas 1117]. 


31. 2 Blackstone Comm. p 125; 
Coke Litt. p 28a. 

32. 2 Blackstone Comm. p 125; 
Coke Litt. p 28a. 

33. 2 Blackstone Comm. p 125; 
Coke Litt. p 28a. | 

34. 2 Blackstone Comm. p 125; 
Coke? Witt.» p! 28ar 


35. Coke Litt. p 28a. 

Merger of estates see infra § 236. 

36. 2 Blackstone Comm. p 120. 

37. Disley v. Disley, 30 R. I. 366, 
75 A 481 [cit 1 Reeves Real Prop. 
§ 439]; 2 Blackstone Comm. p 120; 
4 Kent Comm. p 25. 

88. Disley v. Disley, 30 R. I. 366, 
75 A 481 [cit 1 Reeves Real Prop. 
§ 439] 2 Blackstone Comm. p 120; 
4 Kent Comm. p 25. See also infra 
§ 66. 

39. Coke Litt. p 41b; 4 Kent 
Comm. p 26. 

40. Disley v. Disley, 30 R. I. 366, 
75 A 481 [cit 1 Reeves Real Prop. 
§ 439]. 

War Blackstone Comm. p 120; 
Coke Litt. p 41b; 4 Kent Comm. p 26; 
2 Minor Inst. p 88. 

42. Clark v. Owens, 18 N. Y. 434; 
2 Blackstone Comm. p 123; Coke Litt. 
p 41b. 

43. 4 Kent Comm. p 26. 

44, Folwell v. Folwell, 65 N. J. Eq. 
526, 56 A 117 [aff 67 N. J. Hq. 727, 
63 A 1018]; In re Inman, [1903] 1 
Ch. 241; Doe v. Luxton, 6° T. R. 289, 
101 Reprint 558. 

45. Folwell v. Folwell, 65 N. J. 
Eq. 526,.56 A 117 [aff 67 N. J. Eq. 
727, 68 A 1018]; In re Inman, [1903] 
iP Chinr244: 

46. Folwell v. Folwell, 65 N. J. 
Hd.) 526) 56° AW 117° aff 67 N. J. Ea. 
727, 63 A 1018]; Coke Litt. p 41b; 2 
Blackstone Comm. p 258; 4 Kent 
Comm. p 26. 

47. In re Inman, [1903] 1 Ch. 241; 
King v. King, [1899] 1 Ir. 30; North- 
en v. Carnegie, 4 Drew. 587, 62 Re- 


Life estates created by 


the acts of the parties may be created either by ex- 


print 225; Allen vy. Allen, 2 Dr. & 
War. 307; Penny v. Allen, 3 Jur. N. 
S. 273; Atkinson yv. Baker, 4 T. R. 
229, 100 Reprint 989; 2 Blackstone 
Comm. p 259; 4 Kent Comm. p 26. 

{a] “Heir” necessary.—(1) If an 
estate pur autre vie is, to go to the 
heir, in a deed at all events, the word 
“heir” must be used for the purpose 
of designating the special occupant. 
Mountcashell vy. More-Smyth, [1896] 
A. C. 158; Murray v. Condren, [1916] 
dlr) 3025 (2) In order that’ an 
estate pur autre vie may pass on the 
death of its owner intestate to his 
heir as special occupant, it is neces- 
sary that “heirs’ should have been 
named expressly in the last grant, 
whether by deed or will, affecting the 
devolution of the estate. It is not 
sufficient that the word “heirs” 
should have been used in some pre- 
vious grant and that all subsequent 
grants should have conveyed the 
whole estate as thereby limited with- 
out creating any fresh limitations. 
If the last grant omitted the word 
“heirs,” the intestate’s interest 
passes on his death to his adminis- 
trator, and his heir does not take as 
special occupant. In, ’’re ‘Inman; 
[1903] 1 Ch. -241. 

[b] Special occupant of an equi- 
table estate.—There can be a special 
occupant of an equitable estate pur 
autre vie, although the legal estate . 
is in a trustee. Reynolds v. Wright, 
7 Jur. N.'S.. 246. 

48. Hopewell v. Patterson, (Tex. 
Civ. A:) 386 SW 319. 

49. 29 Car. II c 8; 14 Geo. II ce 20- 

50. 2 Blackstone Comm. p 260. 

51. See statutory provisions; and 
Folwell v. Folwell, 65 N. J. Eq. 526, 
56) A. Ji Te [afi 67 Not Ha. W2T63) A 
1018]; 4 Kent Comm. p 27; 3 Wash- 
burn Real: Prop. (6th ed.) p 66. 

{a] In Pennsylvania the death of 
a tenant pur autre vie, in the life- 
time of the cestui que vie, does not 
terminate his estate, which passes. 
to his assignee if he has made an 
assignment, and to his personal rep- 
resentative if he has not. Harned’s 
Hst., 54 Pa. Super. 47. 

52. 2 Blackstone Comm. 
And see supra § 1. 
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. 


press words,®* estates so created being alone prop- 
erly conventional,°* or by implication, or judicial 
A life estate may be created not 
only by an express limitation to that effect but by 
a general grant without defining any specific inter- 
est or estate,*® as where a grant is made to a man, 
or to a man and his assigns, without any limitation 
in point of time,®? unless the grantor is only a ten- 
ant for life, in which case the grantee will take an 
estate for the life of the grantor.°®§ 
law where there was a conveyance to the grantee 
without a limitation to his heirs, a life estate was 
An express life estate is not enlarged 
into a fee by being coupled with a power of convey- 
ance or disposition,®° or with a power to consume 
so much of the corpus of the estate as may be nec- 
essary for the support of the life tenant;*! nor by 
a warranty in fee or covenant for quiet enjoyment 
to the grantee and his heirs,®** or his children for- 
ever,®° nor by its being doubtful who will ultimate- 
The rule generally stat- 
ed is that life estate in land cannot be created by a 


construction.®*® 


ereated.®® 


ly receive. the remainder.* 


53.. 2 Blackstone Comm. p 121; 4 
Kent. Comm. p 25; 2 Minor Inst. p 89. 
See Deeds § 283; Wills [40 Cye 1615]. 

54. 2 Blackstone Comm. p 120. 

- 55. Ind.—Gibson v. Brown, 62 Ind. 
A. 460, 110 NE 716, 112 NE 894. 

Ky.—Perry v. Dance, 112 SW 911. 
But compare Robinson v. Pitman, 2 
Bibb 55 (holding that ae grant 
to take effect after certain lives does 
not imply that a life estate is in- 
tended to the persons whose lives are 
made the contingency to the com- 
mencement of the interest granted). 

N. Y.—Roseboom vy. Van Vechten, 5 
Den. 414. 

Oh.—Warner v. Tanner, 38 Oh. St. 
148. 

S. C.—Nicholson vy. Drennan, 35 S. 
C..333, 14 SE 719. 

Eng.—2 Blackstone Comm. p 121; 
Coke Litt. p 42a. 

See also 4 Kent Comm. p 25; 2 
Minor Inst. p 89. 

But compare Remington vy. Rem- 
ington, 1 Root (Conn.) 463 (holding 
that a lease to a man for life and 
the life of his wife if he should 
marry vests no estate in the wife, 
the only effect being to lengtheri the 
term and vest .the life interest in his 
heirs during her life in case she sur- 
Vives him). 

fa] Miustration.—The reservation 
of “a life-estate from year to year” 
does not imply less than a life estate. 
It is not an estate for years, but a 
life estate running from year to year 
during the life or lives mentioned. 
Hurd v. Hurd, 64 Iowa 414, 20 NW 740. 

56. Thompson y. Baxter, 107 Minn. 
122, 119 NW 797, 21 LRANS 575; 2 
Blackstone Comm. p 120. 

57... Thompson v- Seri 107 Minn. 
122, 126, 119 NW 797, 21 LRANS 575 
{quot 1 Taylor Lani. & Ten. 52). 

58. Jackson v. Van Hoesen, 4 Cow. 
Ni ¥-) 32h 

59. 2 Blackstone Comm. p 121; 4 
Kent Comm. p 25; 2 Minor Inst. p 80. 


“ See Deeds § 283. 


60. Conn.—Glover v. Stillson, 56 
Conn, 316;-15 A 752. 

Tll.—Walker v. Pritchard, 121 Il. 
221,12 NE 336 [aff 22 Ill. A. 286]; 
Welsch v. Belleville Sav. Bank, 9¢ 
Hi 94 

Ind.—Beatson v. Bowers, 174 Ind. 
601, 91 NE -922. 

Iowa.—Webb v. Webb, 130 Iowa 
457, 104 NW 438; Baldwin v. Mor- 
ford, 117 Iowa 72, 90 NW 487. 

Me.—Stuart v. Walker, 72 Me. 145, 
39 AmR 311: 

Md.—BSenesch v. Clark, 49 Md. 497, 
404. 

Mass.—Welsh v. Woodbury, 144 
Mass. 542, 11 NE 762. 

N. Y.—Wells v. Seeley, 47 Hun 109. 


ESTATES 


At common 


But see Dudley v. Peo. Trust Co., 
57 Mise. 230, i107 NYS 930 (constru- 
ing New York statute under which 
the grantee of an absolute power of 
disposition takes the fee). 

Pa.—Hinkle’s App., 116 Pa. 490, 9 
A 938. : 

See Powers [30 Cyc 1089]. 

“Where an estate is given to a 
person generally or indefinitely, with 
power of disposition, such gift car- 
ries the entire estate; and the de- 
visee or legatee takes, not a simple 
power, but the property absolutely. 
But where the property is given, as 
in this case, to a person expressly 
for life, and there be annexed to such 
a gift a power of disposition of the 
reversion, there the rule is different, 
and the first taker, in such case, 
takes but an estate for life, with the 
power annexed.’ Benesch y. Clark, 
49 Md. 497% 504 [quot Brandau v. 
McCurley, 124 Md. 248, 92 A 540, 
LRA1915C 767]. To same effect 
rere v. Leimbach, 115 Md. 206, 80 
£ oo. 

61. Post v. Campbell, 110 Wis. 378, 
85 NW. 1032. 

62. Roberts v. Forsythe, 14 N. C. 
26>. 7 rast; ete., Cow vii Clarkes 3 Ont. 
A. 429. 

63. Hall v Wright, 121 Ky. 16, 87 
SW 1129, 27 KyL 1185. 

64 Waldhoeffer v. Falk, 3 Walk. 
(Pa;) 140. 

65. Smith v. May, 19 Del. 233, 50 
A 59; Calkins v. Pierce, 112 Me. 474, 
924A 529); LRAD9I5D - 14673; Doe v: 
Browne, 8 East 165, 103 Reprint 305. 
See Frauds, statute of [20 Cye 209]. 

[a] Seal necessary.—The tenancy 
which operates as an estate for life, 
being a freehold, can be passed only 
by deed, that is, by writing under 
seal. Calkins vy. Pierce, 112 Me. 474, 
92 A 529, LRAI915D 467. 

66. Hesheon vy. Kelley, (Cal.) 124 
Py2zs4.. 

67. Rights and liabilities of life 
tenant as incident to estates for life 
see infra §§ 76-95. 

68. 2 Blackstone Comm. p 122; 2 
Minor Inst. p 90. See also infra § 79. 

69. 2 Blackstone Comm. p 122; 2 
Minor Inst. p 90. See also infra § 87. 

70. 2 Blackstone Comm. p 122; 2 
Minor Inst. p 90. See also infra § 80. 

71. 2 Blackstone Comm. p 122; 2 
Minor Inst. p 90. See also infra § 116. 

72. 2 Blackstone Comm. p 122; 
Minor Inst. p 90. See also infra § 82. 

73. Sales and conveyances by a 
life tenant see infra § 96. 

74. Ridgely v. Cross, 83 Md. 161, 
34 A 469; Jackson vy. Van Hoesen, 4 
Cow. (N. Y.) 325; McCommas v..Cur- 
tis, 62 Tex. Civ. A. 227, 130 SW 594; 
Kerns v. Carr, 82 W. Va. 78, 95 SE 


“[8§ 69-72 


verbal agreement, but only by a valid deed or will ;°> 
but it has been held that a life interest may be 
transferred by an oral transfer, coupled with a 
taking of possession and the performance of other 
acts in reliance upon the grant.®° 

[§ 70] E. Incidents e711, 
absence of special agreements or covenants to the 
contrary, the incidents pertaining to life estates are 
right to estovers,®® liability for waste,®® right to 
emblements,’® liability to forfeiture,’+ and lability 
of the under tenant for rent.*? 

[§ 71] 2. Alienability.7* 
able whether the estate is in land ‘4 or in personal 
property,’® and, although there is authority to the 
contrary,’® general restraints against the alienation 
of such an estate are void;"" but it seems that the 
power of alienation may be restrained to a limited 
extent as to certain designated persons;’® and a 
provision in the instrument creating such an estate, 
that in the event of an attempted alienation it shall 
go over to some third person is valid.*9 

[§ 72] 38. Liability for Debts of Life Tenant. 


In General. In the 


A life estate is alien- 


606, LRA1918E 568. 

75. See infra § 248%. 

76. Wilkinson vy. Wilkinson, 3 
Swanst. 515, 86 Reprint 958. See 
also Nichols v. Eaton, 91 U. S. 716, 
725, 23 L. ed. 254 (‘““We do not see, as 
implied in the remark of Lord Eldon, 
{in Brandon y. Robinson, 18 Ves. Jr. 
429, 34 Reprint 379], that the power 
of alienation is a necessary incident 
te a life-estate in real property’’); © 
De Peyster v. Michael, 6 N. Y. 467, 
491, 57 AmD 470 (“in estates for lives 
or years, conditions in restraint of 
alienation are lawful’). ' 
°77. Iowa.—McCleary v. Ellis, 54 
Iowa 311, 6 NW 571, 37 AmR 205. 

Mo.—Millard v. Beaumont, 195 Mo. 
A. 89, 185 SW 547. 

N. C.—Pace v. Pace, 73 N. C. 119. 

Va.—Camp v. Cleary, 76 Va. 140. 

Eng.—Rochford v. Hackman, 9 
Hare 475, 41 EngCh 475, 68 Reprint 
SO; Brandon v- Robinson, 18 Ves. 
Jr. "429, 34 Reprint 379. 

{a] “There are two such rules: 
first, that property cannot be given 
for life any. more than absolutely, 
without the power of alienation be- 
ing incident to the gift; and that any 
mere attempt to restrict the power 
of alienation, whether applied to an 
absolute interest or to a life-estate, 
is void, as being inconsistent with the 
interest given; and, secondly, that 
although a life interest may. be ex- 
pressed to be given, it may be well 
determined by an apt limitation over. 
That property cannot be given for’ 
life any more than absolutely, with- 
out the power of alienation being in- 
cident to the gift, appears to me to 
be well settled by the cases of Bran- 
don v. Robinson, (18 Ves. 429, 34 Re- 
print 379) and Graves v. Dolphin (1 
Sim. 66, 2 HngCh 66, 57 Reprint 503). 
In both those cases there were 
gifts for life, with provisions which 
were directed against alienation, but 
in neither of them was there any 
proviso for determining the life in- 
terest or any gift over in the event 
of alienation; and the Court in each 
of those cases held that the life in- 
terest continued; and these cases are 
not, so far as I am aware, contra- 
vened by any other authority. That, 
in cases where a life interest is ex- 
pressed to be given, it may be well 
determined by an apt limitation over 
is, I think, equally well settled by 
many authorities.” Rochford  v. 
Hackman, 9 Hare 475, 479, 41 EngCh 
475, 68 Reprint 597. 

78 Camp v. Cleary, 76°Va. 140. 

79. + Pacey. ‘Pace, 73 Ni) Guad9 
Camp v. Cleary, 76 Va. 140; Roch- 
ford _v. Hackman, 9 Hare "475, 41 
EngCh 475, 68 Reprint 597: 


—a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 72-73] 


for his debts.52 


derman or Reversioner—1. 


8s0. Wellington v. Janvrin, 60 N. 
H. 174; McClure v. Melendy, 44 N. H. 
469; Pringle v. Allen, 10 S: C. Ka. 
135; Dalye v. Robertson,:19 U. C. Q. 
B. 411. And see cases infra this note. 

[a] Renting out land.—The court 
may direct that the land be rented 
until the debt is paid or the life ten- 
ant dies, whichever event first hap- 
pens. DeWitt v. Fugate, 144 Ky. 568, 
139 SW 788; Redman v. Hubbara@, 140 
Ky. 71, 130 SW 955, 37 LRANS 728. 

{[b] Applying cash value of life 
interest.— Where an estate is devised 
to one for life with remainder to his 
infant children, the court has no 
power to apply the present cash 
value of the life tenant’s interest in 
any portion of the estate to the 
payment of the life tenant’s debts. 


DeWitt v. Fugate, 144 Ky. 568, 139 
SW 788. 
{c] Only the life interest can be 


subjected to the payment of the debts 
of the life tenant, although he is 
apparently the owner in fee, it being 
incumbent upon his creditors to in- 
form themselves of the state of his 
title. Cunningham v. Estill, 68 SW 
) 1081, 24 KyL 559. 

| 81. Iowa.—McCleary v. Ellis, 54 
Iowa 311, 6 NW 571, 37 AmR 205. 

Mass.—Blackstone Bank v. Davis, 
21 Pick. 42, 32 AmD, 241. : 

N. H.—Wellington v. Janvrin, 60 
ING ed wd 4: 

N. Y.—Bramhall v. Ferris, 14 N. Y. 
41,67 ‘AmD 113. 

N. C.—Mebane v. Mebane, 39 N. C. 
131, 44 AmD 102. 

R. I.—Tillinghast v. Bradford, 5 
emleaes O0: : 

Eng.—Rochford v. Hackman, 9 
Hare 475, 479, 41 EngCh 475, 68 Re- 
print 597; Graves v- Dolphin, 1 Sim. 
66, 2 EngCh 66, 57 Reprint 503; Bran- 
don. v. Robinson, 18 Ves. Jr. 429, 34 
Reprint 379. 


. ‘Contra Nichols v. Eaton, 91 U. S. 
716, 23 L. ed. 254. 
82. Bramhall v. Ferris, 14 N. Y. 


41, 67 AmD 113; Mebane v. Mebane, 
SOmINeEGS. 1315) 44. Amb 102s billing 
hast v. Bradford, 5 R. I. 205; Roch- 
ford -v. Hackman, 9 Hare 475, 41 
EneCh 475, 68 Reprint 597; Graves v. 
Dolphin, 1 Sim. 66, 2 EngCh ‘66, 57 
Reprint 503; Wilkinson v. Wilkinson, 
8 Swanst. 515, 36 Reprint 958; Bran- 
don v. Robinson, 18 ,Ves. Jr. 429, 34 
Reprint 379. ; 

.83. See infra § 111. 

84. Huffman v. Hatcher, 178 Ky. 
8, 198 SW 236, LRA1918B 484. 

85. Brown v.. Castle, 118 Ill. A. 
346: Cruse v- Cruse, 147 Ky. 313, 144 
WwW 49. 
Bias Brown v. Castle, 118 Ill. A. 
346; Cruse vy. Cruse, 147 Ky. 313, 144 


SW 49. 

87. Stortz v. Voss, ~181 Ky. 546, 
205 SW 611; In re Welsh, 239 Pa. 616, 
86 A 1091. Z 

88. In re Welsh, 239 Pa. 616, 86 
A 1091. , 

89. Ind.—Gibson v. Brown, 62 Ind. 


A. 460, 110 NE 116, 112 NE 894. 
Mo.—William R. Bush Constr. Co. 
v. Withnéll, 190 Mo. A. 33, 43, 175 


Ww 260. 
N. Y.—Peck v. Smith, 227 N. Y. 


A life estate is liable for the debts of the life ten- 
ant,° and this lability cannot be avoided by a 
provision against such liability'in the instrument 
creating the estate,*! unless accompanied by a limi- 
__ tation over, in the event of the insolvency or bank- 
ruptey of the life tenant or such estate being taken 
( As upon the death of the life ten- 
ant his life estate terminates,8? land in which he 
had a life interest is not subject to a lien for his 
debts,** nor is the corpus of the estate chargeable 
with his debts ®° and funeral expenses.*®¢ 

[§ 73] F. Relation cf Life Tenant to Remain- 
In General. 
has been held in some eases that an ordinary tenant 
for life is not a trustee,’7 nor subject to trust reme- 


ESTATES 


While it 


tate.2> 


228, 125 NE 91; Smith v. Van -Os- 
trand, 64 N. Y. 278; Matter of Ham- 
lin, 141 App. Div. 318, 126 NYS 396. 

N. C.—McKeil vy. Cutlar, 57 N. C. 
381. But see Bogle v. North Caro- 
lina R. Co., 51-N. C. 419, 420 (where 
it was said: “The position that a 
tenant, for life, is a trustee, or quasi 
trustee for the remainderman, is not 
tenable. The estate is divided into 
two parts, but each holds the legal 
title of their respective parts in 
severalty for their own use, and there 
is no separation of the legal from the 
beneficial estate in respect to either 
part, and without this separation, so 
that one may hold the legal estate 
for the benefit of another, the idea 
of a trust is out of the question”). 

Oh.—Moore vy. Idlor, 26 Oh. Cir. Ct: 


502. 

S. C.—Green y. Green, 50 S. C. 514, 
27 SE 952, 62 AmSR 846; Clarke v. 
Saxon, 10. S. C. Eq. 69; Smith v. 


Daniel, 7S. C. Eq. 143, 16 AmD 641. 

Tenn.—Smith y. Cross, 125 Tenn. 
159, 140 SW 1060. 

Va.—Tabb v. Cabell, 17 Gratt. (58 
Va.) 160. 

“A tenant for life is considered in 
the nature of a trustee for those in 
remainder,.and the court may there- 
fore take all the necessary steps to 
prevent or restrain an abuse of his 
trust. And when a person purchases, 
with a knowledge of the situation of 
the property, he takes it coupled with 
the trust, and will be considered as 
standing in the same relation to the 
party.” Smith v. Daniel, 7 S. C. Ea. 
143, 149, 16 AmD 641 [quot Hamer v. 
David, (S. C.) 99 SE 816, 817]. 

[a] Implied trustee.—A life ten- 
ant is an implied and not-an ex- 
pressed trustee. Joyce v. Gunnels, 23 
S.2C. Hiag-7 259. : 

{b] Equity jurisdicition.—It is by 
regarding the tenant for life as a 
trustee that equity takes jurisdiction 
for the purpose of compelling his 
personal representative to execute 
the trust by delivering the property 
to the person entitled in remainder. 
ELOLTY pvey GLOMCr kl on Ce. Eg. 
Bplay 

{[c] Personal property.—(1) Where 
the . entire interest in personal 
property is sold by the life tenant 
in order to avoid a loss of the prop- 
erty, he holds the principal of the 
fund received therefor as trustee for 
the remainderman. McKeil v. Cutlar, 
57 N. C. 381. (2) Where a life ten- 
ant is given the custody of a fund in 
which he has a life interest he is a 
trustee for the remainderman of the 
principal of the fund during the con- 
tinuance of his estate. Smith v. Van 
Ostrand,, 64.°N.' ‘YY. 278; Russell” v. 
Hilton, 80 App. Div. 178, 80 NYS 563; 
Montfort v. Montfort, 24 Hun (N. Y.) 
120. (3) A purchaser with notice 
of a life estate in personal property 
becomes thereby a trustee for the re- 
mainderman. Swan y. Ligan, 6 S. C. 
Eq. 227. 

90. Abney v. Abney, 182 Ala. 213, 
217, 62 S 64 [cit Cyc]; Calhoun v. 
Furgeson, 24 S. C. Eq. 160; Smith 
v. Cross, 125 Tenn. 159, 140 SW 
1064; Vaden v. Vaden, 1 Head (Tenn.) 


‘ 
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dies for those in remainder,®® the relation of a life 
-tenant to the remainderman or reversioner is usual- 
ly termed that of a trustee,’® or a quasi trustee.% 
He is a trustee in the sense that he cannot injure 
or dispose of the property to the injury of the 
rights of the remainderman,®! or acquire an out- 
standing title for his own exclusive benefit;®? but 
he differs from the trustee of a pure trust in that he 
may use the property for his exclusive benefit and 
take all of the income and profits.®? 
life tenant can do nothing during the continuance 
of his estate to impair the estate in remain- 
der,°* and on the other hand the remainderman 
cannot do any act which will affect the life es- 
There is no tenure °° nor any privity * of 


In general a 


444; King v. Sharp, 6 Humphr. 
(Tenn.) ; 55. 
91. Ind.—Gibson vy. Brown, 62 Ind. 


A. 460, 110 NE 716, 112 NE 894. 
Mo.—William R. Bush Constr. Co. 
v. -Withnell, 190 Mo. A. 33, 175 SW 


260. 
Porto  Rico.—De Lizarribar’ v. 
Mourraille, 5 Porto Rico Fed. 448, 


451 [quot Cyc]. 

S. C.—Calhoun vy. Furgeson, 24 S. 
Cc. Eq. 160. : 

Tenn.—Smith v. Cross, 125 Tenn. 
159, 140 SW 1060; Vaden v. Vaden, 1 
ai 444; King v. Sharp, 6 Humphr. 

[a] “There is a sense in which a 
life tenant is trustee for the remain- 
derman. While he is entitled to the 
possession of the lands involved, and 
may use them for his own benefit, 
and appropriate to himself the pro- 
ceeds arising from such use, still he 
holds the corpus of the estate in trust 
in the sense that he must exercise 
reasonable precautions to preserve 
the property intact for transmission 
to the remainderman at the termina- 
tion of the life estate, and may not 
injure or dispose of it to his detri- 
ment.” Gibson v. Brown, 62 Ind, A. 
460, 110 NE 716, 719, 112 NE 894 (per 
Caldwell, J.). 


92. See infra § 74. 
93. Gibson v. Brown, 62 Ind, A. 
460, 110 NE 716, 112 NE 894; Cook. 


v. Collier, (Tenn. Ch. A.) 62 SW 658; 
Vaden v. Vaden, 1 Head (Tenn.) .444. 
94. -Ala.—Kidd v. Browne, 76 S65. 
Ky.—May v. Chesapeake, ete. R. 
Co:,, 184 Ky. 493, 212 SW. 131: “ 
Mich.—Stroh vy. O’Hearn, 176 Mich. 
164, 142 NW 865. : 
Mo.—Cculson v. La Plant, 196 S 
ay Aubuchon y. Bender, 44 Mo. 
560. 
N. Y.—Welsh v. Taylor, 134 N. Y. 
450, 31 NE 896, 18 LRA 535. 
Tenn.—Smith v. Cross, 125 Tenn. 
159, 140 SW 1060. 
{a] Mineral rights cannot be sold 
by the life tenant. Rittenhouse v. 


1 


-Porter, (Ky.) 128 SW 288. 


[b] The right to cut timber can- 
not be granted by the life tenant. 
Zimmerman Mfg. Co. vy. Wilson, 147 
Ala. 275, 40 S 515; Stroh v. O’Hearn, 
176 Mich. 164, 142 NW 865. ; 

Liability of life tenant for waste 
see infra § 87. 

95. Frey v. Clark, 176 Ky. 661, 197 
SW 414; Doe v. Thompson, 5 Cow. 
CNY) eels 

96. Coakley v. Chamberlain, 38 
HowPr (N. Y.) 483; Tiedeman Real 
Prop. p 318; 2 Washburn Real Prop. 
(6th ed) p 521. 

97. Anderson v. Messinger, 146 
Fed. 929, 77 CCA 179, 7 LRANS, 1094; 
Kidd v. Cruse, (Ala.) 76 S 59; Hall 
v. Condon, 164 Ala. 393, 51 S 20; Gin- 
drat v. Western R. Co., 96 Ala. 162, 166, 
11 S 372, 19 LRA. 839; Welsh v. Tay- 
oe 134 N. Y. 450, 31 NE 896, 18 LRA 
535. 

“There is no privity between the 
tenant for life and the remaindermenr. 
He does not, and did not, represent 
them in any wise, or to any extent. 
No affirmative act of his could cut 
off their rights, or divest their es- 


gaa 121.) J 


contract 98 between a life tenant and a remainder- 
man; nor is there such a fiduciary relation as will 4 
prevent the life tenant from purchasing from the 
yemainderman his remainder interest.°® 

The relation of debtor 
and ereditor does not exist between the life tenant 


Not debtor and creditor. 


and remainderman as such. 
Not tenants in common, 


Claim. 


benefit.® 


stranger.* 
sale to satisfy an encumbrance.® 


tates. A fortiori, no omission of ac- 
tion on his part, no laches of which 
he may have been guilty as to de- 
fendant’s possession of the land, no 
acquiescence in such possession, 
could at all affect the estate which 
they were entitled to come into en- 
joyment of at his death.” Per Mc- 
Clellan, J. in Gindrat vy. Western R. 
Co., supra. 

98. Wright v. Graves, 80 Ala. 416; 
Bogle v. North Carolina R. Co., 51 
INGE CH FETS) = 


‘99. Ware y. Frank, 38 SW 1061, 
18 KyL 1009. é 

1. Moore y. Idlor, 16 Oh. Cir, Ct. 
502. 

2. Mersereau v. Camp, 42 Misc. 
253, 86 NYS 568; Chamberlin, v. 


Gleason, 163 N. Y. 214, 57 NE 487 [aff 
20 App. Div. 624, 46 NYS 1090]. 

[a] Reason for rule.—Since the 
possession of the tenant for life is 
exclusive of like possession by the 
remaindermen, and unity of posses- 
sion, or promiscuous occupation, or 
the right to it, is one essential of 
tenancy in common, a life tenant and 
remainderman are not tenants in 
common. Chamberlin y. Gleason, 163 
INPRY a eee Glip INA Bais 

3. Ill—Galford vy. Eastman, 242 
Tll. 41, 89 NE 783. 

Kan.—Wiswell v. Simmons, 77 Kan. 
622, 624, 95 P 407. 

Ky.—Bates v. Bates, 182 Ky. 566, 
206 SW 800; Slusher v. Slusher, 102 
SW 1188, 31 KyL 570. 

Mich.—Hunt vy. Rabitoay, 125 Mich. 
137, 84 NW 59, 84 AmSR 563. 

Mo.—William R. Bush Constr. Co. 
v. Withnell, 190 Mo. A. 33, 175 SW 
260. 

Nebr.—Downing v. Hartshorn, 69 
Nebr. 364, 95 NW 801, 111 AmSB 550. 

N. Y.—Jefferson v. Bangs, 197 N. Y. 
35, 90 NE 109, 134 AmSR 856; Bre- 
voort v. Townsend, 91 Mise. 143, 154 
NYS 1081. 

Or.—Moore vy. Simonson, 27 Or. 117, 
39 P 1105. 

Tenn.—Smith v. Cross, 125 Tenn. 
159, 140 SW 1060. ! 

But see Hawkins v. Reeves, 112 
Ark. 389, 393, 166 SW 562 (“‘There is 
a contrariety of view as to whether 
or not the purchase by a life tenant 
of an outstanding title gives him a 
fee simple title—one that he can as- 
sert against the rights of the remain- 
derman’’): 

{a] Rule applied.—If a life ten- 
ant of a renewable leasehold estate 
renews the lease the law will not per- 
mit him to do so for his exclusive 
use, but will make him a trustee for 
the reversioner or remainderman. 
Whitney v. Salter, 36 Minn. 103, 30 
NW 755, 1 AmSR 656. ; 

4 Truitt v. Battle Creek, (Mich.) 
175 NW 578. - 

5. Stortz v. Voss, 181 Ky. 546, 
205 SW 611; Meads’ v.. Hutchinson, 
111 Mo, 620,19 SW 1111; Fidelity Ins., 


A tenant for life and 
remaindermen are not tenants in common.? 

[§ 74] 2. Acquisition of Outstanding Title or 
An outstanding title or interest cannot be 
acquired by the life’ tenant for his own exclusive 
But one who refuses to accept a life es- 
tate, which it is attempted to bestow upon him, 
may purchase and deal with premises like any other 
A life tenant may be a purchaser at a 
But neither a life 
tenant ® nor one claiming under him,’ who allows 
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at such sale.?? 


etc., Co. v. Dietz, 32 Pa. 36, 18 A 1090 
[aff 6 Pa. Co. 241]. 

6. See infra cases. cited in notes 
8, 9, 10. 

7 Allison v. White, 285 Ill. 311, 
120 NE 809; Wiswell v. Simmons, 77 
Kan. 622; 95° RP 407. 

[a] The mortgagee ofa life estate 
who is in possession of the mort- 
gaged property, enjoying the income 
thereof, cannot as against the re- 
mainderman acquire a tax title based 
upon taxes accruing during his oc- 
cupancy. Wiswell v. Simmons, 77 
Kan. 622, 95 P 407. ' 

. 8 U.. S.—Chaplin v. U. S., 29 Ct. 
Cl. 231; Patrick, v. Sherwood, 18 F. 
Cas. No. 10,804, 4 Blatchf. 112. 

Ala.—Pruitt v. Holly, 73 Ala. 369. 

Ark.—Galloway v. Battaglia, 133 
Ark. 441, 202 SW 836. 

Ill.—Mason v. Wingate, 275 Ill. 117, 
113 NE 975. 

Iowa.—National Surety Co. Vv. 
Walker, 148 Iowa 157, 125 NW 338, 
38 LRANS 333; Crawford v. Meis, 123 
Iowa 610, 99 NW 186, 101 AmSR 337, 
66 LRA 154; Olleman y. Kelgore, 52 
Iowa 38, 2 NW 612. 

Kan.—Wiswell v. Simmons, 77 Kan. 
622, 95 P 407; Menger y. Carruthers, 
57 Kan. 425, 46 P 712. 

Mich.—Jeffers v. Sydnam, 129 Mich. 
440, 89 NW 42; Hunt v. Rabitoay, 125 
Mich. 137, 84 NW 59, 84 AmSR 5638; 
Defreese v. Lake, 109 Mich. 415, 67 
NW 505, 68 AmSR 584, 32 LRA 744; 
Watkins v. Green, 101 Mich. 493, 60 
NW 44. 

Miss.—Whitfield v. Miles, 101 Miss. 
734, 58 S 8; Stewart v. Mathew, 66 
Miss. 21, 5 S 387, 14 AmSR 538. 

Oh.—Cook v. Prosser, 14 Oh. Cir. 
Ct, .137;">7 Oh. Cir. “Dec. “619+ Archer 
v. Brockschmidt, 5 OhS&CP 348, 5 
OhNP 349. 

Utah.—Mansfield v. Neff, 43 Utah 
258, 134 P 1160. 

vVt.—Lyman y. Hollister, 12 Vt. 407. 

[a] The owner of a life estate in 
remainder, to follow another life es- 
tate in possession, cannot acquire a 
title adverse to that of the remain- 
derman by purchasing at a sale for 
taxes assessed during the estate of 
his predecessor in title. Defreese v. 
Lake, 109 Mich. 415, 67 NW 505, 63 
AmSR 584, 32 LRA 744, 

{b] Taxes accruing beforehand.— 
The owner of a life estate is dis- 
qualified to take a tax title to the 
prejudice of the remainderman, even 
though the taxes upon which ic 1s 
based accrued before he acquired any 
interest in the land, at least in any 
case where they became due after the 
creation of the life estate which he 
later obtained. Wiswell v. Simmons, 
77 Kan. 622, 95 P 407; Lohmuller v. 
Mosher, 74 Kan. 751, 87 P 1140, 11 
AnnCas 469. 

9. Allison v. White, 285 Tll. 311, 
120 NE 809; Truitt v. Battle .Creek, 
(Mich.) 171 NW 3388. 
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the property to be sold for taxes® or the satisfac- 
tion of an encumbrance,® or the interest thereon ?° 
can acquire a title adverse to the remainderman or 
reversioner by purchasing at the sale himself, or 
through an intermediary,'! or by obtaining a con- 
veyance of the title acquired by another purchaser 
Such a transaction amounts simply 
to a payment or redemption 1° which it was the duty 
of the life tenant to make.'4 
attaches to a life tenant to assert a tax title against 
his remaindermen also attaches to his wife.’® 
the life tenant purchases an outstanding title or 
encumbrance, or purchases the property at a sale 
to satisfy an encumbrance, he cannot hold such 
title, encumbrance, or property for his exclusive 
benefit, but will be deemed to have made the pur- 
chase for the benefit of himself and the remainder- 
man or reversioner,'® in case the latter will con- 


The disability which 
If 


10. Lewis v. Wright, 148 Mich. 
290, 111 NW 751; McCall v. McCall, 
159 Mich. 144, 123 NW 550; Bowen 
v. Brogan, 119 Mich. 218, 77 NW 942, 
75 AmSR 387; Peak v. Peak, 228 Mo. 
536, 128 SW 981, 137 AmSR 638. 

11, Peak v. Peak, 228 Mo. 536, 128 
SW 981, 37 AmSR 638. 

12;\ Cedar ~ Rapids sKirst , Cong. 
Church vy. Terry, 130 Iowa 513, 107 
NW 305, 114 AmSR 443; Varney v. 


Stevens, 22 Me. 331; Solis v. Wil- 
liams, 205 Mass. 350, 91 NE 148; 
Heilwig v. Nybeck, 179 Mich. 292, 


146 NW 141, AnnCas1915D 356; Mc- 
Call v. McCall, 159 Mich. 144, 123 
NW 550. ¥ 

13. Allison v. White, 285 Ill. 311, 
120 NE 809; Mason vy. Wingate, 275 
AT Phe 113) NB 9755. (Cranw fort vs 
Meis, 123 Iowa 610, 99 NW 186, 101 
AmSR 337, 66 LRA 154; Heilwig v. 
Nybeck, 179 Mich. 292, 146 NW 141, 
AnnCas1915D 356. 

14. See infra § 94. 

15. Blair v. Johnson, 215 Ill. 552, 
74 NE 747; Cedar Rapids First Cong. 
Church vy. Terry, 130 Iowa 513, 107 
NW 305, 114 AmSR 4438; Whitfield v. 
Miles, 101 Miss. 734, 58 S 8. See also 
Boon y. Root, 137 Wis. 451, 119 NW 
121 (where the wife of a life tenant 
secured a tax deed to the premises 
upon the life tenant’s failure to pay 
the taxes, the burden, in an &ction 
by the remaindermen to set aside the 
tax proceeding, was upon those claim- 
ing through the tax title to establish 
that it was acquired by the wife in 
good faith). 

16. U. S—Myers v. Reed, 17 Fed. 
401, 9 Sawy. 132. 

Ala.—Abney y. Abney, 182 Ala. 213, 
62 S 64. 

Del.—In re Wheeler, 101 A 865. 

Iowa.—Werner vy. Dolan, 106 Iowa 
355, 76 NW 724. 

Ky.—Slusher vy. Slusher, 102 SW 
1188, 31 KyL 570; Daviess v. Myers, 
13_B. Mon. 511; Bowling vy. Dobyns, 
5 Dana, 434. 

Mich.—Truitt v. Battle Creek, 171 
NW 338; Stroh v. O’Hearn, 176 Mich. 
164, 142 NW 865; Lewis v. Wright, 
148 Mich. 290, 111 NW 751. 

Minn.—Upton v. Merriman, 116 
Minn, 258, 133 NW 977, AnnCas1913B 
491; Whitney v. Salter, 36 Minn. 103, 
30 NW 755, 1 AmSR_ 656, 

Mo.—Morrison yv. Roehl, 215 Mo. 
545, 114 SW 981; Meads v. Hutchin- 
son, 111 Mo. 620, 19 SW 1111; Allen 
v. De Groodt, 105 Mo. 442, 16 SW 494, 
1049; Allen vy. De Groodt, 98 Mo. 159, 
11 SW 240, 14 AmSR 626. See also 
Herndon vy. Yates, 194 SW 46 (in 
absence of proof, presumption is that 
life tenant, buying in land at void 
sale under invalid deed of trust, was 
making advancement to his children 
of tender years, the remaindermen, 
and buying in to protect them). But 
see Dudgeon v. Hackley, 182 SW 1004 
(where the judgment ordering the 


For later cases, dévelopments and changes in the law see cumulative Annotations, same title, page and note number. 
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tribute his share of the sum paid by the life ten- 
ant,’’ and does so within a reasonable time.1® If the 
life tenant pays more than his proportionate share, 


_he simply becomes a creditor of the estate for that 


amount.?9 

[§ 75] G. Present Value of Life Estate. In 
determining the present value of a life estate, the 
English rule was to consider an estate for life as 
equal in value to one third of the whole,?° and this 
rule has been adopted in some of the cases in this 
country." The general rule, however, is to caleu- 
late the value according to probable duration of the 
life estate, based upon the tables of life expectancy, 
but taking into consideration the habits, physical 
appearance, constitution, and state of health of the 
life tenant and the other circumstances of the par- 
ticular case.*? And it has been held that the opin- 
ions of witnesses familiar with the apparent physi- 
eal condition of a life tenant are, in determining 
the value of the life estate, a safer guide than mor- 
tality tables.2* In addition to life expectancy, the 
present worth of money, in connection with the 
risks attending loaning it, the payment of taxes and 
the like are to be considered.?* After ascertaining 
the life expectancy it is a mistake to calculate the 
value of the life estate at compound interest.25 It 
has been held that in contemplation of law an estate 
for life is equal to seven years’ purchase of the fee 
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and that to estimate the present value of an es- 
tate for life, interest must be computed on the value 
of the whole property for seven years, interest on 
the several sums of the annual interest, from the 
present time to the periods at which they would re- 
spectively fall due, being perhaps abated.2¢ In ap- 
portioning dividends of corporate stock between life 
tenants and remaindermen the market value is 
properly considered to aid in ascertaining the ac- 
tual value.2* The application of these rules in di- 
viding the proceeds of sales and apportioning bur- 
dens and benefits is discussed elsewhere in this 
treatise.°$ The value of a life estate, subject to de- 
termination by an event happening prior to the 
death of the life tenant and dependent wholly upon 
the volition of the latter, cannot be ascertained un- 
til the estate has terminated.2® The present value 
of a life estate may be fixed by agreement between 
the life tenant and the remaindermen.*° 

[§ 76] H. Rights and Liabilities of Life Ten- 
ant—l. Possession of Estate. As long as_ his 
estate therein continues, the life tenant of real 
property is entitled to its possession and enjoy- 
ment,*? fo the exclusion of the remaindermen or re- 
versioners,*? and those claiming through or under 
them,®* unless the life tenant relinquishes or re- 
leases his right and permits such persons to take °4 
or continue in *® possession, and if the remainder- 


sale operated to destroy the confi- 
dential relation between the life ten- 


ant and the reversioner). 


Or.—Moore v. Simonson, 27 Or. 117, 
SOME bL OD: 
Pa.—Fidelity Ins., etc., Co. v. Dietz 


132 Pa. 36, 18 A 1090 [aff 6 Pa. Co. | 


241]; Caufman v. Cedar Springs 
Presb. Congregation, 6 Binn. 59. 

_ Wis.—Keller vy. Fenske, 123 Wis. 
435, 101 NW 3878, 1055; Melms v. 
Pabst Brewing Co., 93 Wis. 140, 66 
NW 244; Phelan v. Boylan, 25 Wis. 
679. 

But see Worrell v. Torrance, 242 
Tll. 64, 89 NE 693 (decided upon the 
particular facts of the case without 
stating rule of law); Bogle v. North 
Carolina’ RR: Co., 51 N. C: 419° (this 
principle does not apply to contracts 
made by a life tenant to which the 
remainderman is not a party, the 
benefit.of which he may enjoy with- 
out disputing the remainderman’s 
title).’ i , 

[a] The meaning of this rule is 
only that the life tenant will not be 
permitted to acquire an adverse title 
by or through such purchase, or 
otherwise cut out the reversioner’s 
right of contribution, without afford- 
ing the latter an opportunity to re- 
deem, and it will not prevent an as- 
signment of the encumbrance to a 


_ third party and a foreclosure suit by 


such party to require the reversioner 
to redeem to the extent of his pro- 
portion. Downing v. Hartshorn, 
(Nebr.) 95 NW 801. 

{b] Sale for assessments.—Where 
lands held by a life tenant are sold 
for street assessments the acqui- 
sition by the life tenant of the title 
of the purchaser inures to the bene- 
fit of the remainderman as well as 


himself. Nineteenth, ete., St. Presb. 
Church v. Fithian, 29 SW 143, 16 
KyL 581. 

17. Ala.—Abney v- Abney, 182 


Ala. 213, 62 S 64. 

Mich.—Truitt v. Battle Creek, 171 
NW 338; Stroh v. O’Hearn, 176 Mich. 
164, 142 NW 865; Lewis v. Wright, 
148 Mich. 290, 111 NW 751. 

Minn.—Upton v. Merriman, 116 
Minn. 358, 133° NW 977, AnnCas1913B 
491: Whitney v. Salter,’ 36 Minn. 103, 
30 NW 755, 1 AmSR 656. 

Mo.—Peak v: Peak, 228 Mo. 536, 
128 SW 981, 137 AmSR 638; Morrison 
v. Roehl, 215 Mo. 545, 114 SW 981; 
Meads v. Hutchinson, 111 Mo. 620, 19 


SW 1111; Allen v. De Groodt, 105 Mo. 
442, 16 SW 494, 1049; Allen v. De 
Groodt, 98 Mo. 159, 11 SW 240, 14 
AmSR 626. But see Herndon v. 
Yates, 194 SW 46 (where the remain- 
dermen were then infants of tender 
years and the children of the pur- 
chasing life tenant, the law will pre- 
sume, nothing else appearing, that a 
gift or an advancement was intended 
and no contribution was necessary). 

Wis.—Keller v. Fenske, 123 Wis. 
435, 101 NW 3878, 1055. 

18. Abney v. Abney, 182 Ala. 213, 
62 S 64; Stroh v. O’Hearn, 176 Mich. 
164, 142 NW 865; Peak v. Peak, 228 
Mo. 536, 128 SW 981, 137 AmSR 638; 
Cockrill v. Hutchinson, 135 Mo. 67, 
36 SW 3875, 58 AmSR 564. 

19. Whitney v. Salter, 36 Minn. 
103, 30 NW 755, 1 AmSR 656; Keller 
v. Fenske, 123 Wis: 435, 101 NW 378, 
1055. 

20. Williams’ Case, 3 Bland (Md.) 
186; Keniston v. Gorrell, 74 N. H. 53, 
64 A 1101; Dennison’s App., 1 Pa. 
201; Shorb v. Parr, -4' Pa: Co. 460; 
Clyat v. Battesorf, 1 Vern. Ch. 404, 
23 Reprint 546. 


21. Datesman’s App., 127 Pa. 348, 
17 A 1086, 1100; Shippen’s -App., 
80 Pa. 391; Dennison’s App., 1 Pa. 
201; Henderson y. Henderson, 4 Pa. 
Dist, "6882" Shorb "vi" Parr, o4 Pax 
Co. 460; Blum’s Est., 3 Dauph. Co. 
(Pa.) 154. 

22. Ala.—Steiner v. Berney, 130 


Ala. 289, 30 S 570. 

Ga.—Hayes v. Atlanta, 1 Ga. A. 25, 
57 SE 1087. 

Ky.—American Cent. Ins. Co. v. 
Leake, 104 SW 3738, 31 KyL 1016. 

Md.—Williams’ Case, 3 Bland 186. 

N. H.—Keniston v. Gorrell, 74 N. 
H. 53, 64-A 1101. 

N. C.—ZJones v. Sherrard, 22 N.'C. 
179. : 

Tenn.—Crenshaw v. Knight, 127 
Tenn. 708, 156 SW 468; Holt v. Ham- 
lin, 220" Tenn) 496,-111 SW ° 241; 
Carnes v. Polk, 5 Heisk. 244. 

And see cases infra this note. 

[a] Life tables.—(1) Life tables 
may be used in ascertaining the 
value of life estates. Marshall v. 
Marshall, 252 Ill. 568, 96 NE 907; 
Mug v. Ostendorf, 49 Ind. A. 71, 96 
NE 780; Callicott v. Parks, 58 Miss. 
528; Millard v. Beaumont, 194 Mo. A. 
69, 185 SW 547. (2) But such life 
tables are not conclusive in deter- 
mining this question but the age, 


habits and constitution of the life 
tenant must also be considered. Mar- 
shall v. Marshall, 252 Ill. 568, 96 NE 
9073)" American . Cent: Ins). .Co., “wv 
Leake, 104 SW 1073, 31 KyL 1016; 


Holt v. Hamlin, 120 Tenn. 496, 111 
SW 241. 
130 Ala. 


23. Steiner vy. Berney, 
289, 30 S 570. 

24. Holt v. Hamlin, 120 Tenn. 496, 
111 SW 241. 

25. Marshall v. Marshall, 252 Ill. 


568, 96 NE 907. ; 
A 26. Garland vy. Crow, 18 S. C. L. 
4 


27. See infra § 246. 
28. Apportionment of: 
Assessments for public 

ment:see infra § 93. 
Encumbrance paid off by life tenant 

see infra § 94. 

Proceeds of sale see infra § 99. 

29. In re Sloane, 154 N. Y. 109, 47 
Veet [aff 19 App. Div. 411, 46 NYS 

380. Ferris v. Poucher, 152 Mich. 
251, 115 NW .1054. 

31. Ga.—Smith v. Smith, 153 Ga. 
170, 65 SE 414. ; 

Ill. Wright v. Stice, 173 Ill. 571, 51 
NE 71. 

Ind.—Brugh v. Denman, 38 Ind. A. 
486, 78 NE 349. 

Mad.—Armiger vy. Reitz, 91 Md. 334, 
46 A 990. 

Mich.—Heinze v. Heinze, 195 Mich. 
243, 162 NW 121; Nye v. Fonger, 177 
Mich. 620, 143 NW 598. 

N. Y.—Buck v. Binninger, 3 Barb. 
391; Hughes v. Hughes, 63 HowPr 
408 [aff 30 Hun 349]. 

Pa.—McCall v. McCall, 2 Walk. 202. 

Ont.—Judge vy. Splann, 22 Ont. 409. 

32. Smith v. Smith, 133 Ga. 170, 
65 SE 414; Brugh v. Denman, 88 Ind. 
A. 486, 78 NE 349; Coulson v. La- 
Plant, (Mo.) 196 SW 1144. 

[a] » Timber cut by remainderman. 
—The act of a remainderman, going 
on the land while in possession of 
the life tenant and cutting timber 
therefrom, constituted a_ trespass. 
Brugh v. Denman, 88 Ind. A. 486, 78 
NE 349. 

33. Cooper v. “Adams, 6 Cush. 
(Mass.) 87; Jones v. Potter, 89 N. C. 
220; White v. Arthurs, 24 Pa. 96. 

C4.) Smith ve Smith, 133° Gada v0; 
65 SE 414. ; 


improve- 


35. In re Doore, 183 Iowa 152, 166 
NW 7638. 
[a] Rent.—Where a life tenant 


944 [210.J.] 


man or reversioner obtains possession of the land 
before the determination of the life estate, he will 
be required to restore the possession °° and to ac- 
count to the life tenant for all of the rents and 
profits received by him.*7 The life tenant is enti- 
tled to recover as damages the fair rental value of 
the property during the time it is unlawfully ocecu- 
pied, subject to any proper deductions.*® A life 
tenant cannot be compelled to submit to a sale 
thereof or to accept a sum of money in lieu of the 
specific use of the property.°® By will the man- 
agement and control of the property may be placed 
in the executor.*° 

[§ 77-79] 2. Estovers. Every tenant for life is 
entitled of common right to take reasonable esto- 
vers or botes, that is, wood from off the land for 
fuel, fences, agr ‘jcultural erections, and other neces- 
sary improvements." In taking wood for fuel he 
is entitled to take a reasonable quantity,** and to 
take good fuel and such as is conveniently situ- 
ated.48 The right includes a reasonable supply for 
servants living in the same or another house upon 
the premises.44 He may cut whatever timber is 


permits a lessee to continue in pos-| compensation or 
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necessary for making repairs on the premises,*> and 
if there are mines on the estate which he has a 
right to work he may take such timber as is neces- 
sary for mining operations.*® He has no right to 
sell any of the firewood or timber or to exchange 
it for materials for repairs, or to take more than 
is necessary.** 

[§ 80] 3. Emblements.*® A tenant for life, or 
his legal representative, is entitled to emblements, 
that is, the trops planted by him prior to the termi- 
nation of the life estate, in all cases where the life 
estate is terminated by the act of God, as by the 
death of the tenant,*® and this rule applies notwith- 
standing the life tenant has and exercises a power 
of appointment by will to dispose of the fee.6° This 
right also exists where without the tenant’s fault 
the life estate is terminated by the law,®! but not 
where the estate is terminated by the voluntary act 
of the tenant himself.6? The right to emblements 
is not incident to a life estate created by a reser- 
vation in a deed in which the grantor divests him- 
self of all existing and future rights in the prop- 
erty, except solely the right to retain the use and 


satisfaction for) 791; Story v. Butt, 2 Ga. A. 119, 58 


session he is entitled to the rent. In] these purposes. ‘Hstovers’ cometh of | SE 388. 


re Doore, 183 Iowa 152, 166 NW 763.] the. French word 


36. Jones v. Freed, 42 Ark. 357. Litt. p 41b. 


‘estover.’”’ Coke 


Ill.—Keays v. Blinn, 137 Ill. A. 
474 [aff 234 Ill. 121, 84 NE 628, 14 


37. Jones v. Freed, 42 Ark. 357. {c] Extent of right.—‘It would, | AnnCas 37]. 


But see Koep: vy. Koep, 146 lIowa|therefore, seem that the right to the 


Ind.—Shaffer v. Stevens, 143 Ind. 


179, 123 NW 174 (where remainder- 
men, sons of the life tenant, with 
her consent, occupied the property 
with her and cultivated.it, applying 
the proceeds to the general support 
of the family, to the making of im- 
provements, and to the payment of 
the debts of the father’s estate). 

88. Lewis v. Lewis, 76 Conn. 586, 
57 A 735. 

39. Armiger v. Reitz, 91 Md. 334, 
46 A 990; Hughes v. Hughes, -63 


HowPr (N. ¥Y.) 408 [aff 30 Hun 349]. | 
- 40. Re Cunningham, 12 OntWN | 
268. 


41. Ala.—Bell v. Burkhalter, 176 
Ala. 62, 57 S 460. 

Ark.—-Ussery v. Sweet,. 208 SW 
600.. 


Ill.—Chapman y. Epperson Circled 


Heading Co., 101 Ill. A. 161. 


Ind.—Brugh v. Denman, 38 Ind. A. | 


486, 78 NE 349. 

:Iowa.—Anderson vy. Cowan, 125 
Towa 259, 101 NW 92, 106 AmSR 303, 
68 LRA 641. 

Ky.—McCoy v. Ferguson, 164 Ky. 
126, 175 SW 23; Loudon v. Warfield, 5 
J. J. Marsh. 196; Calvert v. Rice, 14 
KyL 252. 

Md.—Zimmerman vy. 
Md. 357. 

N. H.—Miles v. Miles, 32. N. H. 
147, 64 AmD 362. 

N. Y.—Livingston v. Reynolds, 2 
EA Dain 

N. C.—Thomas v. Thomas, 166 WN: 
C. 627, 82 SEH 1032. 

Eng. "Coke Litt. 41b; 2 PLACEStOne 
Comm. 122. 

Ont.—Asselstine v. Fraser, 2 Ont 
WR 628. 

[a] Estovers are of three kinds: 
First, house bote,' which consists of 
wood and timber sufficient to repair 
the house and:to supply it with fire- 
wood; second, plow bote or cart bote, 
which is a supply of wood for the 
repair and construction of agricul- 
tural implements of all kinds; and 
third, hay bote or hedge bote, which 
is a supply of wood for the construc- 
tion and repair of hedges and other 
inclosures. Anderson v. Cowan, 125 
Towa 259, 101 NW 92, 106 AmSR 3038, 


Shreeve, 59 


68 LRA 641; Coke Litt. p 41b; 2 | ans 
| Landlord and Tenant [24 Cyc 1069]. 


Minor: Inst. p 91. 

[b] Derivation of terms.—‘“ ‘Bote’ 
in the Saxon tongue, and ‘estovers’ 
in -the French, in this case are all of 
one signification, that is, to have 


use of timber for fence-bote must 
and should be determined without 
reference to the law of waste at all. 
The estover must be a reasonable 
one, that is, there must be the right 
to the thing, and the thing must be 
adapted to the purpose. If it is fire- 
bote, there must be a necessity for 
fire, and the thing to be taken must 
be such as is used for that purpose. 


| If it is a house or fence-bote, there 


must be a necessity to repair the 
house, or fence, and the thing to be 
taken must be such as was by na- 
ture intended for that purpose. If 
these conditions exist, then the right 
to the thing is unquestioned, and 
the right can not be denied upon the 
ground that the exercise of it wilh, 
in the nature of the case, injure 
some one else.’ Calvert v. Rice, 12 
KyL 252, 255. 

{d] Coal and wood necessary for 
domestic purposes may be _ taken. 
McCoy. v. Ferguson, 164 Ky. 136, 175 


42. Smith vy. Jewett, 40 N. H. 530; 
Webster v. Webster, So Ne 1 8; 66 
AmD 705. 

43. Webster v. Weather 3o,.N. H. 
18, 66 AmD 705; Rutherford v. Aiken, 
2ZaeDhompsaiesiGa CNawy.)-280e 

44. Smith v. Jewett, 40 N. H. 530. 
But see Sarles v. Sarles, 3 Sandf. Ch. 
(N. Y.) 601 (on a farm of one hun- 
dred and sixty-five acres a tenant for 
life is not entitled to firewood for 
the dwelling of a laborer on the 
premises in addition to that for the 
principal dwelling house). 

45. Miles v. Miles, 32 N. H. 147, 
64 AmD 362; Thomas v. Thomas, 166 
N. C. 627, 82 SH 1032, LRA1915B 219; 
Beam v. Woolridge, 3 Pa. Co. iS Fin: 
lay v. Smith, 6 Munf. (30 Va.) 134, 8 
AmD 733. 

46. Neel v. Neel, 19 Pa. 323; Find- 
lay v. Smith, 6 Munf. (20 Va.) 134, 8 
AmD 733. 

fa] Fuel for salt works may be 
taken by the life tenant in whatever 
amount is necessary for carrying on 
the works. Findlay v. Smith, 6 Munf. 
(20 Va.) 134, 8 AmD 733. 

47. See infra § 88. 

48. See generally Crops § § 4 


49. Conn.—Bradley v. Bailey, 56 
Conn. 374, 15.A 746,,7;AmSR, 316, 1 
LRA 427. 

. Ga.—Thornton v. Burch, 20 Ga. 


295, 42 NE 620; Frame v. Frame, (A.) 
96 NE 35. 
Ve his ee vy. Ringland, 39 Iowa 

Mo.—Dale v. Parker, 143 Mo. A. 
492, 128 SW 510. 

N. C.—Hayes v. Wrenn, 167 N. C. 
229, 83 SE) 356; Poindexter v. Black- 
burn, 36 N. C. 286; Perry v. Terrel, 21 
N. C. 441. 

Oh.—Noble v. Tyler, 61 Oh. St. 432, 
56 NE 191, 48 LRA 735. 

Porto Rico.—De Lizarribar vy. 
Mourraille, 5 Porto Rico Fed. 448. 

S. C.—Gwin v. Hicks, 1 S. Cc L. 
508. See also Newton v. Odom, 67 
S. C. 1, 45 SE 105 (construing Rev. 
St. [1893] § 2049). 

Tenn.—Hunt vy. Watkins, 1 Hum- 
phny4985_-. 

Eng.—2 Blackstone Comm. p 122. 

[a] Reason for rule.—‘“The right 
to the emblements belongs to the 
tenant for life, because of the uncer- 
tain nature of his estate, and lest he 
should be deterred from a proper 
cultivation of the lands. Dale v. 

Parker. 143 Mo. A. 492, 199, 128 SW 
570. To same effect Keays v. Blinn, 
US? Hc A. AT4 hall 284 ules 12a Aw 
NE 628, 14 AnnCas 87]. 

{b] Crop maturing after death.— 
A life tenant may dispose of a crop 
planted in his lifetime, although it 
is not matured or gathered until aft- 
er his death. Shaffer v. Stevens, 143 
Ind. 295, 42 NE ,620. 

[c] The condition of the life ten- 
ant’s health at the time the crops are 
planted or the probability that he 
will die before their maturity has no 
effect upon the right to emblements. 
Bradley v. Bailey, 56 Conn. 374, 15 A 
746, 7 AmSR 316, 1 LRA 427. 

50. Keays v. Blinn, 234 Ill. 121, 84 
NE 628,14 AnnCas 87. 

51. 2 Blackstone Comm. p. 123; 4 
Kent Comm. p. 73. 

52. Hawkins v. Skeggs, 10 Hum- 
phr. (Tenn.) 31; Bulwer v. Bulwer, 2 
B. & Ald. 470, 106 Reprint 437; 2 
Blackstone Comm. p 123; 4 Kent 
Comm. p 73. 

[a] Rule applied.—(1) A parson 
who resigns his living is not entitled 
to emblements, Bulwer v. Bulwer, 2 
B. & Ald. 470, 106 Reprint 437. (2) 
If a tenant for life forfeits his estate 
by committing waste he is not en- 
titled to ise ees 2 Blackstone 
Comm. p 128. f 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


— 
~-§§ 80-81] 
occupancy of the premises, and to take and re- 


ceive the rents and profits during his lifetime.5? A 
life tenant is not entitled to crops planted prior to 


the beginning of the life estate.54 


or lessee of a tenant for life is entitled to crops 
planted by him prior to the death of the life ten- 
ant,°> unless it is otherwise provided by statute,®® 
even though the estate is determined by the act of | a. 
the hfe tenant,°>” and a tenant pur autre vie is en- 
titled to crops planted by him prior to the death 
The husband of a life ten- 
ant is entitled to the crops planted by him prior 
to the death of the wife.®® The right includes only 
such crops as are produced annually by the labor 


of the cestui que vie.°§ 


53. Wilhoit v. Salmon, 146 Cal. 
444, 80 P 405. 

54. Glover v. Hearst, 31 S. C. Eq. 
329. 

55. Cal.—Blaeholder v. Guthrie, 
di GCal. Ay 297, 119: PB 524° 

Conn.—Bradley v. Bailey, 56 Conn. 
374, 15 A 746, 7 AmSR 316, 1 LRA 
427. 

Md.—Bevans v. Briscoe, 4 Harr. & 
Jeo. 

N. Y.—Nesbitt v. Thompson, 93 
Mise. 251, 157 NYS 166. 

Or.—Peery v. Fletcher, 182 P 143. 

Porto Rico.—De Lizarribar Vv. 
Mourraille, 5 Porto Rice Fed. 448. 

Tenn.—Turner v. Turner, 132 Tenn. 
592, 179 Sw 132. : 

Tex.—Reed v. McGouirk, (Civ. A.) 
35'S 527. 


Ont.—Atkinson vy. Farrell, 27 Ont. 
L. 204. 
56. Story v. Butt, 2 Ga. A. 119, 58 


SE 388; Hayes v. Wrenn, 167 N. C. 
229, 83 SEH 356. 

57. 2 Blackstone Comm. p 123. 

58. King. v. Whittle, 73 Ga. 482; 
Dale v. Parker, 143 Mo. A. 492, 128 
SW 510; 2 Blackstone Comm. p 123. 

59. King v. Whittle, 73 Ga. 482. 

60. Evans v. Iglehart, 6 Gill & 
J. (Md.) 171; Graves v. Weld, 5 B. & 
Ad. 105, 27 ECL 58, 110 Reprint 731, 
10 ERC 380; 2 Blackstone Comm. p 
123; 4 Kent Comm. p 73. J 

[a] Clover and hay growing on 
the estate are not emblements as 
they are not crops of annual labor, 
cultivation or sowing. Evans v. Igle- 
hart, 6 Gill & J. (Md.) 171. 

61. Bradley v. Bailey, 56 Conn. 
874, 15 A 746, 7 AmSR 316, 1 LRA 
427; Turner v. Turner, 132 Tenn. 592, 
179 SW 132; Collins v. Crownoer, 
(Tenn.) 57 SW 357; Thompson _ v. 
Thompson, 6 Munf. (20 Va.) 514. 

62. Turner vy. Turner, 132 Tenn. 
592, 179 SW 132; Collins v. Crownoer, 
(Tenn.) 57 SW 357. But see Gee v. 
Young, 2 N. C. 17 (life tenant allowed 
for his labor in preparing ground for 

illage). 
: 63. is v. Briscoe, 4 Harr. & 
J. (Md.) 139; Dale v. Parker, 143 Mo. 
A. 492, 128 SW 510; Edghill v. Man- 
key, 79 Nebr. 347, 112 NW 507, 11 
LRANS 688; Reed v. McGouirk, (Tex. 
Giv: “A.) °35 SW 527. 


64. Personal property see infra 
246. 
aa 65. Milner v. Brokhausen, 153 


Towa 560, 133 NW 1068. 

66. Ala.—Underwood v. Under- 
wood, 162 Ala. 553, 50 S 305, 136 Am 
SR 61. 

Ark.—Cherokee Constr. Co. v. Har- 
ris, 92 Ark. 260, 122 SW 485, 135 Am 

1d a hIGee 
eB D. C—Ruppert v. McArdle, 42 App. 
392, LRA1915C 846, AnnCas1916B 126. 

Ga.—Ayer v. Chapman, 147 Ga. 

15, 95 SE 257. 

3 Til.—Ellis v. Flannigan, 279 Ill. 93, 

16 NE 618. 

F Towa.—Milner v.- rec a 158 
Towa 560, 133 NW 1068. ; 

Ky.—Hornsby v. Hornsby, 216 SW 
88: Davison v. Davison, 149 Ky. Gy (a i 

49 SW 982. 

: La.—Weller’s Suce., 107 La. 466, 31 
83. 
F Raita opis vy. Billings, 77 Me. 386. 
[21 C F.—60] 


ESTATES 


An undertenant | ing.®? 


Mich.—Drier v. Gracey, 203 Mich. 
399, 169 NW 835, 171 NW 749. 

Miss.—Tatum Vv. McLellan, 56 
Miss. 352; Peck v. Glass, 7 Miss. 195. 

Mo.-—Hdegar v. Kmerson, 235 Mo. 
552, 189 SW 122. 

N. H.—Wiggin v. Wiggin, 43 N. H. 
561, 80 AmD 192. 

N. J.—In re Dowe, 68 N. J. Eq. 11, 
64 A 803. 

N. Y.—U. S. Trust Co. v. Heye, 224 
N. Y. 242, 140 NE 645; Murphy v. 
Whitney, 140 N. Y. 451, 35 NE 930; 
24 LRA 123; Matter of Weaver, 53 
Mise. 244, 104 NYS 475; Matter of 
Stevens, 47 Mise. 560, 95 NYS 1084; 
Tuttle vy. Paterson First Nat. Bank, 
44 Misc. 318, 89 NYS 820; Matter of 
Traver, 9 Misc. 621,. 30 NYS 851: 
Dwyer v. Wells, 5 Misc. 18, 25 NYS 
59; Scovel v. Roosevelt, 5 Redf, Surr. 
121 


N. C.—Hall v. Robinson, 56 N. C. 


348. 

Pa.—In re Blodgetts, 254 Pa. 210, 
98 A 876; Heppe v. Heppe, 26 Pa. 
Dist. 548; Magee’s Hst., 26 Pa. Dist. 
Coos DOLtOn. Ss St, tap Pa CO! 1g: But 
see Wright’s Hst., 9 Pa. Dist. 447 (in- 
come and profits are by no means the 
same thing. Real estate may have 
been purchased for ten thousand dol- 
lars, and ultimately sold for twenty 
thousand dollars. The rents in the 
meantime would be the income, while 
the gain would be the profit, the 
whole of which is principal and goes 
to the remainderman). 

S. C.—Wilson v. Gordon, 81 S. C. 
395, 61 SE 85, 62 SE 593. 

Tenn.—Forsey v. Luton, 2 Head 
183; Woods v. Sullivan, 1 Swan. 507. 


Wis.—Tellett v. Albregtson, 160 
Wis. 487, 152 NW 152. 
Eng.—Wentworth v. Wentworth, 


[1900] A. C. 163; Elford v. Elford, 
[1910] 1 Ch. 814; Moore v. Wilson, 
[1907] 1’ Ch. 394; Clifton v.. Darnley, 
[LOTT aia Chas o 9 ssChay tor v7 peor: 
[1905] 1 Ch. 233; Fitzroy v. Hunloke, 
[1902] 1 Ch. 941; In re Searle, [1900] 
2 Ch. 829; Norie v. Bemnett, [1898] 1 
Ch. 300; Davidson v. Ogilvie, [1910] 
SAcie7gat 

[a] Income from. proceeds of land. 
—Where lands are vested in trustees, 
to be sold and the proceeds invested, 
and the income to be: paid to the 
tenant for life with remainder over, 
the tenant for life is entitled to re- 
ceive the net rents and profits until 
such conversion. Hope v. D’Hédou- 
ville, [1893] 2 Ch. 361. 

{b] Profits from carrying on busi- 
ness.—(1) Where a life tenant elects 
to carry on the business of the testa- 
tor which is included in a general 
bequest, to be specifically enjoyed, 
the life tenant is entitled to all the 
profits appropriated to his own use, 
but such profits as are used to in- 
crease the business become the prop- 
erty of the general estate. Wakefield 
v. Wakefield, 32 Ont. 36. (2) Where 
a testator devised to his widow the 
income of his entire estate for life 
and his executors permitted his sur- 
viving partner to continue the busi- 
ness for a period of years, the profit 
on testator’s interest in the partner- 
ship over and above its value as ap- 
praised at the time of his death is 


[21C.5.] 945 


of the tenant,°° and which are planted before the 
life estate determines,*1 and does not arise by rea- 
son merely of the preparation of the soil for plant- 
The right to emblements carries with it a 
right of ingress and egress to preserve the crop and 
gather it and carry it away.®% 
[§ 81] 4. Income, Profits, and Accretions *4— 
In General. 
tion or restriction thereof,*> everything in the 
nature of income or profits accruing during the con- 
tinuance of the life estate belongs to the life ten- 
ant,°’ and at his death, if not otherwise disposed 
of by him, passes to his representative;*? but any 
appreciation in the principal of the estate belongs 


In the absence of any limita- 


income belonging to the widow. In 
re Rogers, 37 Misc. 54, 74 NYS 829. 

{c] Earnings on stock in a build- 
ing association subscribed for by a 
testator in his lifetime, the instalJ- 
ments upon which are paid by his 
executor until the stock matures, less 
legal interest to the time of. the 
death of the testator on sums paid 
by him in his lifetime, constitute in- 
come and should be paid to the life 
tenant. Elton’s HEst., 12 Pa. Co. 79. 

{d] Land purchased with the 
profits from the life estate belongs 
exclusively to the life tenant. Gib- 
ony v. Hutcheson, 20 Tex. Civ. A. 581, 
50 SW 648. 

[e] If a remainderman takes pos- 
session of property in which another 
has a life estate he must account to 
the life tenant for the profits of such 
property while in his possession, 
notwithstanding the possession was 
taken in order to prevent the removal 
of the property from the state by the 
life tenant. Medley v. Jones, 5 
Munf. (19 Va.) 98. 

{f] Proceeds of literary works. 
—Royalties and profits derived from 
sales, subsequent to the testator’s 
death, of literary works published 
by him during his lifetime form part 
of the income of his estate. But 
royalties and profits from sales of 
works published by the trustees 
after his death are capital. Davidson 
v., Ogilvie, [1910] S. GC. 294. 

[g] Income from unauthorized 
securities or investments. — (1) 
Where a will contains no trust for 
conversion and the tenant for life 
of the residue is given the entire in- 
come thereof, he is entitled to the 
income of the unauthorized securi- 
ties retained by the trustees under 
a power of retainer whether the se- 
curities are of a permanent or of a 
wasting nature. In re Nicholson, 
[1909] 2 Ch. 111; In re Wilson, [1907] 
1 Ch. 394. (2) And where trustees 
have discretionary power to postpone 
sale and conversion, as between ten- 
ants for life and remaindermen, the 
tenants for life are entitled to re- 
ceive the whole of the income of the 
residuary estate in its actual state 
of investment including the income 
of any unauthorized investments 
whether wasting or permanent. In 
re Godfree, [1914] 2 Ch. 110; In re 
Thomas, [1891] 3 Ch. 482. 


67. Ala.—Edwards vy. Williams, 
80 S 867. 
Miss.—Tatum v. McLellan, 56 
Miss. 352. 


Mo.—Edgar v. Emerson, 
Bday OO, ale Siwverl 228 

N. ,Y.—In re. Perkins, 131 App. Div. 
658, 116 NYS 147 [aff 195 N. Y. 611 


235 Mo. 


mem, 89 NE 1101 mem]; Matter of 
Cutler, 23 -Mise. 508, 52 NYS 842. 

Pa.—Thomson’s -Est., 31 Pa. Co. 
270. 

Eng.—Rowlls v. Bebb, [1900] 2 
(Gi smealy’ 

[a] Any accumulations of income 


accruing during the life estate and 
not used by the life tenant..become 
the property of his estate. Hdwards 
v. Williamson, (Ala.) 80 S 867: Mat- 
ter, of Cutler, 23 Misc. (N. Y.) 508, 52 
NYS 842, 


946 [210.3] 


to the remainderman,®® unless it is otherwise pro- 
vided by the grantor.®® The capital of the estate 
cannot be broken into for the benefit of the re- 
mainderman so as to diminish the income of the 
life tenant without the latter’s consent.“ And a 
trustee cannot retain any of the income to compen- 
sate for a decrease in the value of the property 
from which it is derived.™! 

[$ 82-85] b. Rents.“2 The life tenant is en- 
titled to -all the rents accruing from the property 
during the continuance of his estate,*? and to col- 
lect the same himself without interference by the 
executor or remainderman.’* On the other hand the 
life tenant is not entitled to the rent for the prem- 
ises alter the determination of the life estate.” 
While the life tenant, in the absence of a valid con- 
veyancée of the rents and profits, is ordinarily en- 
titled to recover them from the remainderman when 
both live together upon the land,’® this has been 
held not to apply between parents and child when 
they are living thereon, with the latter’s family, 
for a long term of years, the child taking full 
charge and management of the lands and supporting 


ESTATES 


[§§ 81-85 


at his death are collectible by his personal rep- 
resentative,’® but where the life tenant takes his 
estate subject to an existing lease, and dies during 
the term of the lessee, before any rent becomes due, 
his personal representative cannot recover any part 
thereof, but the rent for the entire term becomes 
an incident to the reversion.7® At common law 
there could be no apportionment of rent as to time 
where the tenant for life leased and died during 
the period for which rent was payable;*° and the 
lessee was not bound to pay at all for so much of 
the time since the last rent day, as had elapsed be- 
fore the death of the tenant for life;*t but where 
he conscientiously paid for the whole time, the per- 
son who took the estate in remainder was held by 


of the executor of the life tenant, so much of the 
rent as accrued before lis decease.8? In England 
this was remedied by statute ** as to leases termin- 
able by the death of the life tenant;8* and by a 
later statute ®> providing for apportionment be- 
tween the representative of the life tenant and the 
reversioner as to leases continuing after the life 


them all therefrom.*’ 


68. U. S.—Gibbons v. Mahon, 136 
U.S)! 549,°10 SCt 1057, 34: lL. ed. 525. 

Ky.—Hornsby v. Hornsby, 216 SW 
88; Bains v. Globe Bank, etc., Co., 
1386 Ky. 332, 124 SW 343, 136 AmSR 
263; Carlisle First Nat. Bank v. Lee, 
66 SW 413, 23 KyL 1897. 

N. Y.—U. S. Trust Co. v. Heye, 
224 N. Y. 242, 140 NE 645; Matter 
of Cutler, 23 Misc. 508, 52 NYS 842; 
Scovel v. Roosevelt, 5 Redf. Surr. 
121. 

Pa.—In re Loewer, 106 A_ 789; 
Wright’s Hst., 9 Pa. Dist. 447; Thom- 
son’s Hst., 11 Pa. Co. 198. 

Eng.—In re Francis, 74 L. J. Ch. 
198. 

[a] Rule applied.—When no divi- 
dends are declared but the profits and 
accretions are used to extend the 
business and increase the tangible 
property of the concern, such ac- 
cumulations belong to the remainder- 
man rather than to the life tenant. 
Gibbons v. Mahon, 136 U. S. 549, 10 
SCt 1057, 34 L. ed. 525; In re Rog- 
ers, 161 N. Y. 108, 55 NE 393; Rich- 
mond v. Richmond, 123 App. Div. 117, 
108 NYS 298 [aff 196 N. Y. 535, 89 
NE 1111]; Chester .v. Buffalo Car 
Mfg. Co., 70 App, Div. 4438, 75 NYS 
428. 

69.' Tuckerman v. Currier, 54 
Colo, 25, 129 P 210, AnnCas1914C 599. 

70. Matter of Ryder, 4 Edw. (N. 
Y.) 338. 

71. Matter of Johnson, 57 App. 
Div. 494, 67 NYS 1004 [mod on other 
grounds 170 N. Y. 139, 68 NE 63]; 
Matter of Chapman, 32 Misc. 187, 66 
NYS 235’ [aff 59 App. Div. 624, 69 
NYS 1131]. 

72. See generally Landlord an 
Tenant [24 Cyc 1137]. . 

73. Ala.—Underwood v.. Under- 
wood, 162 Ala. 553, 50 S 305, 136 Am 
SR 61. 

Ga.—Gairdner v. Tate, 110 Ga. 456, 
35. SE 697. 

Ind.—Merrell v. Garver, 54 Ind. A. 
514, 101 NE 152. 

Iowa.—In re Doore, 183 Iowa 152, 
166 NW 763. 

Mich—Drier v. Gracey, 203 Mich. 
399, 169 NW 835, 171 NW 749. 

N. H.—Wigginr v. Wiggin, 43 N. H. 
561, 80 AmD 192. 

N. C.—In re Dixon, 156 N. C. 26, 
ens Btls 

Okl.—Redwine vy. Ansley, 32 Okl. 
SLi lizzee woos 

Pa.—Sachse’s Est., 26 Pa. Dist. 
709; Boyle’s Est., 10 Pa. Dist. 206. 

Tex.—Brooks v. Wynn, (Civ. A.) 
139 SW 1055. 


Rents due to a life tenant 


Eng.—Garton v. Cumberland, 78 L. 
J. Ch. 344; Wilson v. Oliver, [1908] 
2 Cre as 

[a] Mining rents and royalties.— 
(1) Rents and royalties from open 
mines and oil and gas wells should 
be paid to the life tenant. Fairbanks 
v. Warrum, 56 Ind. A. 337, 104 NE 
983, 1141; Andrews vy. Andrews, 31 
Ind. A. 189, 67 NE 461; Blodgett’s 
Est., 254 Pa. 210, 98 A 876 [expl Mc- 
Fadden’s WHst., 224 Pa. 443, 73 A 
927]; Duffy’s Est., 209 Pa. 390, 58 A 
840 fexpl Gardiner’s Est., 199 Pa. 
524, 49 A 346]; Parks’ Est., 173° Pa. 
190, 33 A 884; Lazarus’ Hst., 145 Pa. 
1, 23 A 372; Woodburn’s Bst., 138 Pa. 
606, 21 A 16, 21 AmSR 932; Hley’s 
App., 103 Pa. 300; Rankins’ App., 1 
Mon. (Pa.) 308, 16 A 22, 2 LRA 429; 
Koen v. Bartlett, 41 W. Va. 559, 238 
SE 664, 56 AmSR 8&4, 31 LRA 128. 
(2) The life tenant is entitled to the 
royalties themselves and not merely 
to the interest thereon. Blodgett’s 
Hst.,..254 Pa. 210, 98 A: 876. 

{b] Rent notes due after death.— 
Where the rent for the entire term 
accrued during the life estate it be- 
longs to the estate of the life tenant, 
although notes given for its payment 
do not become due until after the life 
tenant’s death. Noble v. Tyler, 61 
Oh. 432, 56 NE 191, 48 LRA 735. 

[c] One having a life interest in 
part of property is entitled to a pro- 
portionate part of the rent. Smith 
v. Holtheide, 84 SW 346, 27 KyL 51: 

74. Boyle’s Est., 10 Pa. Dist. 206. 

75. Pierce v. Fulmer, 165 Ala. 344, 
Bly Sy 28s 

76. Townsend v. Rowland, 170 N. 
C. 31,86 SH 71%. 

77. Townsend v. Rowland, 170 N. 
C. 31, 86 SE 711. See also Koep y. 
Koep, 146 Iowa 179, 123 NW 174 
(where the proceeds of the property 
were collected by the remaindermen 
and applied to the general support 
of the family, to making improve- 
ments and to paying debts against 
the father’s estate). 

78. Frame vy. Frame, (Ind. A.) 96 
NE 35. 

79. Watson v. Penn, 108 Ind. 21, 8 NE 
636, 58 AmR 26; Jennings v. Hen- 
bree, (Ind. A.) 124 NE 876; Redwine 
v. Ansley, 32 Okl. 317, 122 P 679; Os- 
borne v. Osborne, (Tex. Civ. A.) 138 
SW 1062. ; 

80. Ill—Woman’s American Bap- 
tist Home Mission Soc. y. Rayburn, 
203 Ill. A. 577. 

N. Y.—Marshall v. Moseley, 21 N. 
Y. 280. 


the courts of equity to have received, for the use 
| 
| 


tenant’s death.8® 


In this country there are similar 


N. C.—-Gee v. Gee, 22 N. C. 1038. 
Or.—Peery v. Fletcher, 182 P 143. 
Pa.—Borie v. Crissman, 82 Pa. 125. 

Tex.—Osborne v. Osborne, (Civ. A.) 
138 SW 1062. 

Eng.—Clun’s Case, 10 Coke 127a, 
77 Reprint 1117; Hay v. Palmer, 2 P. 
Wms. 501, 24 Reprint 835; Jenner v. 
Morgan, 1 P. Wms. 392, 24 Reprint 
439; Ex p. Smyth, 1 Swanst. 337, 36 
Reprint 412. 

81. Il1l1—Woman’s American Bap- 
tist Home, Mission Soc. v. Rayburn, 
203° Ill. A. 577. 

N. Y.—Marshall v. Mosely, 21 N. 
Y. (280: 

Oh:!—Van Hays v. West, 2 Oh..Cir. 
Cty 64,;-270Oh. .CirsDeen37< 

Or.—Peery v. Fletcher, 182 P 143. 

Pa.—Borie v. Crissman, 82 Pa. 125. 

Eng.—Paget v.. Gee, Ambl. 198, 27 
Reprint 133, 9 Mod. 482, 88 Reprint 
589; Ex p. Smyth, 1 Swanst, 337, 36 
Reprint 412; 2 Blackstone Comm. p 
124; 2 Williams Real Prop. p 28. 

82. Padget v. Gee, Ambl, 198, 27 
Reprint 133; Ex p. Smyth, 1 Swanst. 
337, 36 Reprint 412. See also Van 
Hayes vy. West, 3 Oh. Cir. Ct. 64,2 
Oh. Cir. Dec. 37 (if the rent is paid 
voluntarily to the executor of the 
life tenant the reversioner cannot re- 
cover any part of it). 

83. 11 Geo. II ec 19 § 15. 

84. Perry v. Aldrich, 13 N. H. 348, 
388 AmD 4938; Marshall v. Mose- 
ley, 21 N. Y. 280; Borie v. Crissman, 
82 Pa. 125; Ex p. Smyth, 1 Swanst. 
337, 36 Reprint 412; 2 Blackstone 
Comm. p 124, 

[a] Construction of statute.—(1) 
A tenant in tail after possibility of 
issue extinct is a.life tenant within 
the meaning of the statute. Paget v. 
Gee, Ambl.. 198, 27 Reprint 183; 9 
Mod. 482, 88 Reprint 589. (2). Where 
the lessor is tenant pur autre vie 
and is living and the lease deter- 
mines by the death of the cestui que 
vie the statute does not apply, al- 
though the hardship is as great in 
one case as the other. Perry v. Ald- 
rich, 13yNovH.< 343, 38eAmiD 49e% 

{b] In Oregon this statute was 
adopted as part of the common law 
of that state. Peery v. Fletcher, 182 
P 143. 

85. 4 Wm. IV ec 22. 

86. 1 Washburn Real Prop. (6th 
ed) p 115. 

fa] Prior to this statute the 
rent for the whole rental period dur- 
ing which the life tenant died went 
to the reversioner. Marshall v. Mose- 
ley,,21 N. Y. 280. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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- §§ 85-86] 


statutes in some of the states allowing an appor- 
In others the rule remains the same as 
at common law,** except that if the lessee continues 
to occupy the premises after his lease has been de- 
termined by the death of the life tenant, the re- 
mainderman may recover the reasonable value of 


tionment.®? 


such use and occupation.®? 


[§ 86] 5. Working Mines, Quarries, Oil, or Gas 
A life tenant, who is impeachable for 
waste,°* cannot open new mines or quarries or oil 
or gas wells,°? or lease the land to others for this 


Wells.°° 
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in such a lease,®* and they may agree as to the divi- 
; sion of the rents and royalties;®> and in the absence 
of such an agreement the life tenant is entitled 
either to have the royalties invested and to receive 
the income therefrom, or to receive such a propor- 
tion of the royalties as will amount to the present 


value of an annuity for the life expectancy of the 


purpose,’* but he may join with the remainderman 


87. See statutory provisions; and: 
Ala.—Price vy. Pickett, 21 Ala. 741. 
Ark.—Smithwick v. Oliver, 94 Ark. 
451, 127 SW 706. { 
Ill.—Wilson v. Hagey, 251 Ill. 452, 
96 NE 277 [dist Hoagland v. Crum, 
113 Ill. 365, 55 AmR 424, decided be- 
fore statute enacted]; Blaine v. 
Blaine, 202 Ill. A. 453. 
eas sae? v. Frame, (A.) 96 NE 
Iowa.—Gudgel vy. Southerland, 117 
Iowa 309, 90 NW 623. 
Ky.—Redmon vy. Bedford, 80 Ky. 13. 
N. C.—Hayes v. Wrenn, 167 N. C. 
ities SE 356; King vy. Fosque, 91 N. 


Pa.—Borie v. Crissman, 82 Pa. 125; 
Henderson vy. Boyer, 44 Pa. 220; 
Gheen v. Osborn, 17 Serg. & R. 171; 


Agnew’s Est., 17 Pa. Super. 201 [rev 


24 Pa. Co. 327]; MaclIlwaine’s HEst., 
20 Pa. Dist. 1073; Smith vy. Wistar, 5 
Phila. 145. 

Tenn.—Turner v. Turner, 132 Tenn. 
592, 179 SW 132; Collins v. Crown- 


_over, (Ch. A.) 57 SW 357. 


Tex.—Reed v. McGouirk, (Civ. A.) 
35 SW 527. ; 

[a] In New York there has been 
a substantial reénactment of 11 Geo. 
II c 19, but there is no legislation 
corresponding to 4 Wm. IV c 22. 
Marshall y., Moseley, 21 N. Y. 280; 
eee v. Doughty, 3 Bradf. Surr. 
p : 

[b] Effect of transfer of rent 
notes.—(1) The grantee of the life 
tenant is not liable to the remainder- 
man for any portion of the rents of 
the year during which the life tenant 
died, where prior to the conveyance 
of the life estate the life tenant had 
assigned the rent notes taken from 
his tenant to a third person to whom 
the rents were paid. Terrell v. 
Reeves, 103 Ala. 264, 16 S 54. (2) 
Where a life tenant rents land for 
the year, taking for the rent a nego- 
tiable promissory note, and trans- 
fers it for value to a third person, 
and dies during the year, and none 
of the rent has accrued to the life 
tenant and none has been collected 
by him, the transferee of the rent 
note would ordinarily have the right 
to collect the full amount of the rent 
note from the undertenant. Butt v. 
Story, 5 Ga. 540, 63 SE 658; Story 
v. Butt, 2 Ga. A, 119, 58 SE 388. (3) 
But where this rent note is trans- 
ferred by the life tenant to secure 
the payment ofadebt which the life 
tenant owes to the transferee, and 
the life tenant dies during the year 
and before any of the rent has ac- 
erued to him, the holder of the note 
would ordinarily have the right to re- 
cover from the undertenant the en- 
tire amount due on it, accounting to 
the remainderman for any excess in 
the amount of the rent note over 
the debt whieh he holds against the 
life tenant and which was secured by 
the transfer of the note. Mitchell v. 
Rutherford, 9 Ga. A. 722, 723, 72 SH 
302. 

88. Noble v. Tyler, 61 Oh. St. 432, 
56 NE 191, 48 LRA 735; Van Hayes 
v. West, 3 Oh. Cir. Ct. 64, 2 Oh. Cir. 
Dec. 37. But see Capelle v. Wieman, 
29 Oh. Cir.-Ct. 542 (when a life ten- 
ant of leased property dies during 
the term, an equitable distribution 
among all. the claimants of. rent due 


after the death of said tenant will 
not be set aside). 

89. Guthmann v. Vallery, 51 Nebr. 
824, T1 NW 734, 66 AmSR 475. 

90. See generally Mines and Min- 
erals [27 Cyc 516]. 


91. See infra § 87. 

92. U. S.—Shulthis v. MacDougal, 
162 Fed. 331 [aff 170 Fed. 529, 95 
CCARGIST: 


Ark.—Cherokee Constr. Co. vy. Har- 
ris, 92 Ark. 260, 122 SW 485, 135° Am 
S'Rigliee 

Ill.—Ohio Oil Co. vy. Doughetee, 240 
Ill. 361, 88 NE 818, 36 LRANS 1108. 

Ind.—Rupol vy. Ohio Oil Co., i76 
Ind. 4, 95 NE 225, AnnCas1913E 
836; Richmond Natural Gas. Co. v. 
Davenport, 37 Ind. A. 25, 76 NE 525. 

Iowa.—Hook v. Garfield Coal Co,, 
112 Iowa 210, 83 NW 968. 

Ky.—Daniels v. Charles, 172 Ky. 
238, 189 SW 192; McCoy v. Ferguson, 
164 Ky. 136, 175 SW 23; Kentucky 
River Cons. Coal Co. v. Frazier, 161 
Ky. 374, 170 SW 986. 

Md.—Franklin Coal Co. v. McMil- 
lan, 49 Md. 549, 33 AmSR 280. 

Mo.—Matlack v. Kline, 190 SW 408; 
ek v. Ground, 114 Mo. A. 80, 89 SW 
343. 

N. J.—Gaines vy. Green Pond Iron 
Min. Co., 32 N. J. Eq. 86 [mod on 
other grounds 33 N. J. Eq. 603]. 

Pa.—Marshall v. Mellon, 179 Pa. 
371, 36 A 201, 57 AmSR 601, 35 LRA 
816 [aff 17 Pa. Co. 366]; Westmore- 
land:Coal Co.’s App., 85 Pa. 344; Dif- 
fenbaugh v. Hess, 35 Pa. Co. 7, 36 
LRANS 1099. 

Tex.—Swayne v. Lone Acre Oil 
Co., 98 Tex. 597, 86 SW 740, 69 LRA 
986, 8 AnnCas 1117. 


Vt.—Maher v. Maher, 73 Vt. 243, 
50 A 1068. 

Va.—Bond vy. Godsey, 99 Va. 564, 
39 SH 216. 


W. Va.—Williamson v. Jones, 43 
W. Va. 562, 27 SE 411, 64 AmSR 891; 
University v. Tucker, 31 W. Va. 621, 
8 SE 410. 

Eng.—Viner v. Vaughan, 2 Beav. 
466, 17 EngCh 466, 48 Reprint 1262; 
Plymouth y. Archer, 1 Bro. Ch. 159, 
28 Reprint 1052; Ferrant v. Wilson, 
4 Hare 344, 30 EngCh 344, 67 Reprint 
680; Stoughton y. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

[a] Reason for rule.—‘“The doc- 
trine or theory of these cases is that 
the opening of new mines is a per- 
manent injury to the inheritance, 
constituting waste. In other words, 
it is held that the minerals are part 
of the land itself, and that the life 
tenant has no right to take the min- 
erals, any more than he would have 
fhe right to sell or dispose of a part 
of the surface of the land.” . Barnes 
vy. Keys, 36 Okl. 6, 7, 127 P 261, 45 
LRANS 178, AnnCas1915A 515. 

{b] In Michigan.—The common- 
law rule that life estates, whether 
conventional or by operation of law, 
are impeachable for waste, unless the 
instrument creating a conventional 
life estate expresses a contrary in- 
tention, and that a life tenant cannot 
open new mines, does not prevail. 
Poole v. Union Trust Co., 191 Mich. 
162, 157 NW 4380, AnnCasi918E 622. 

93. U. S—Shulthis v. MacDougal, 
162..Fed. 331- [aff 170 Fed. 529, 95 
CE ASELS I. 

+ Ark.—Cherokee Constr. Co. v.;Har- 


life tenant equal to the interest on the royalties at 
the legal rate.°® 
however,®” a life tenant may work a mine, quarry, 
or well, opened before the creation of his estate,®® 


When not expressly precluded, 


ris, 92 Ark. 260, 265, 122 SW 485, 135 
AmSR 177. 

Nl Proutiv. HoyaOill Couy.2osuliis 
54, 105 NE 26. 

Ind.—Rupel v. Ohio Oil Co., 176 
Ind. 4, 95 NE 225, AnnCas1913B 836; 
Richmond Natural Gas Co. v. Daven- 
port, 37 Ind. A. 25, 76 NE 525. 

Iowa.—Hook v. Garfield Coal Co., 
112 Iowa 210, 883 NW 963. 

Ky.—Rittenhouse v. Porter, 128 SW 
288. But see Gerkins v. Kentucky Salt 
Co., 100 Ky. 734, 39 SW 444, 66 AmSR 
320, 19 KyL 130 [mod 36 SW 1] 
(where a life tenant who is also one 
of the remaindermen leases the land 
for the purpose of boring for natural 
gas, and the lessee with the knowl- 
edge and consent of a’part of the 
remaindermen opens the well and 
erectS expensive machinery, he will 
not be compelled to close the well 
but will be allowed to operate it 
upon paying a royalty to.the re- 
maindermen). 
biveat Matlock v. Kline, 190 SW 

Oh.—Kenton Gas. ete., Co. v. Dor- 
He yan Wie Obes Cir eC tip A OSe eG u@ tae ea 
Dec. 604. 

Pa.—Marshall vy. Mellon, 179 Pa. 
371, 36 A 201, 57 AmSR 601, 35 LRA 
816, 17 Pa. Co. 366. 

94. Matlock vy. Kline, (Mo.) 190 
SW 408; Barnes v. Keys. 36 Okl. 6, 
127 P 261, 45. LRANS 178, AnnCas 
1915A 5152. Maher v. Maher, 73 Vt. 
243, 50 A 1063; Ferrell v. Deverick, 
(W. Va.) 100 SE 850. 

95. Matlack v. Kline, (Mo.) 190 
SW 408; Ferrell v. Deverick, (W. 
Va.) 100 SE 850. 

Barnes v. Keys, 36 Okl. 6, 127 
Pp wed, 45 LRANS 178, AnnCas1915A 
51 


96. 

97. Daniels v. Charles, 172 Ky. 
238, 189 SW 192; Poole v. Union Trust 
Co., 191 Mich. 162, 157 NW 430, Ann 
Cas1918E 622. 

98. Ark.—Cherokee Constr. Co. v.- 
Harris, 92 Ark. 260, 122 SW 485, 135 
AmSR 177. 

Ill.—Lenfers v. Henke, 73 Ill. 405, 


24 AmR 263; Chapman v. Hpperson 
pasted Heading), Cot, 101 pilin A; 
161. 


Ind.—People’s Gas Co. v. Tyner, 
131 Ind. 277, 31 NE 59, 31 AmSR 433, 
16 LRA 443; Hendrix v. McBeth, 61 


Ind. 473, 28 AmR 680; Waldorf v. 
Elkhart, etc., R. Co:., 13-Ind, A. 134, 
41 NE 396. 


Towa.—Hook v. Garfield Coal Co., 
112 Iowa 210, 88 NW 963. 

Ky.—Daniels v. Charles, 172 Ky. 
238, 189 SW 192; Bergen v. Sears, 67 
SW 1002, 24 KyL 80; Gerkins v. Ken- 
tucky Salt Co., 100 Ky. 734, 39 SW 
444, 66 AmSR 370. 

Me.—Moore v. Rollins, 49 Me. 493. 

Md.—Barton Coal Co. vy. Cox, 39 
Ma. 1, 17 AmR 525. 

Mass.—Adams v. Briggs Iron Co., 
TT, Cushs.361. 

Mich.—Poole y. Union Trust Ca., 
191 Mich. 162, 157 NW 430, AnnCas 
1918E 622: Seager v. McCabe, 92 
Mich. 186, 52 NW 299, 16 LRA 247. 

Minn.—Boeing v. Owsley, 122 Minn. 
190, 142 NW 129. 

Mo.—Hill v. Ground, 114 Mo.. A. 80, 


89 SW 3438. 
N. J.—Gaines v. Green Pond Iron 
Min. Co.,38_N.. Ju Hid.” 6035 Reed. v. 


Reed, 16 N. J. Eq. 248. 
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even to exhaustion;°® and not only for his own use 
Mining by the life tenant will be 
allowed if the former owner of the fee has im- 
pressed upon it the character of mining land, by 
executing an enforceable lease for that purpose 
prior to the commencement of the life estate, al- 
though no mines have been opened thereunder un- 
til after the commencement of the life estate. And 
if a lessee of an oil and gas lease enters after les- 
sor’s death and drills and produces oil and gas, the 
wells will be regarded as open at lessor’s death, and 
the life tenant will be entitled to the rents and 
profits reserved to lessor, accruing therefrom, dur- 
If necessary the hfe tenant 
may sink new shafts and open new pits upon veins 
of minerals already opened,* but if upon opening 
a shaft for working an old mine other minerals are 
found, which could” not be reached by the old shaft 
this would be opening a new mine.® He 
may pursue the veins opened to the limits of the 
tract but not into another distinct tract on which 
In the case of mines in 


but for profit.+ 


ing the life teuancy.® 


or opening, 


no opening was made.® 


pad Y.—Coates vy. Cheever, 1 Cow. 

Pa.—McFadden’s Est., 224 Pa. 443, 
73 A 927; Robb v. New York, etc., 
Coal "Col 216" Pas “418;©'65 VAP 938% 
Marshall v. Mellon, 179 Pa. 371, 36 
A 201, 57 AmSR 601, 35 LRA 816; 
Blakley v. Marshall, 174 Pa. 425, 34 
A 564; Sayers v. Hoskinson, 110 Pa. 
473, 1 A-308; Shoemaker’s App., 106 
Pa. 392; Bley’s App., 103 Pa. 300; 
Lynn’s App., 31 Pa. 44, 72 AmD 721; 
Irwin v. Covode, 24 Pa. 162; Neel v. 
Weel, 19 Pa. .323. 

Tex.—S . Lone Acre Oil Co., 
98 Tex. 597, 86 SW 740, 69 LRA 986, 
8 AnnCas 1117. 

Va.—Bond v. Godsey, 99 Va. 564, 
39 SH 216; Crouch v. Puryear, 1 
Rand. (22 Va.) 258, 10 AmD 528. 

W. Va.—Alderson v. Alderson, 46 
W. Va. 242, 33 SE 228; Wilson v. 
Youst, 43 W. Va. 826, 28 SE 781, 39 
LRA 292; Williamson vy. Jones, 43 W. 
Va. 562, 27 SE 411, 64 AmSR 891, 38 
LRA 694; Koen v. Bartlett, 41 W. Va. 
559, 23 SE 664, 56 AmMSR 884, 31 LRA 
128. 

Eng.—Campbell v. Wardlaw, 8 App. 
Cas. 641; In re Chaytor, [1900] 2 Ch. 
804; Elias v. Griffith, 8 Ch. D. 521; 
Viner v. Vaughan, 2 Beav. 466, 17 
EngCh 466, 48 Reprint 1262; Plym- 
outh v. Archer, 1 Bro. Ch. 159, 28 Re- 
print 1052; Clavering vy. Clavering, 
Moseley 219, 25 Reprint 359, 2 P. 
Wms. 388, 24 Reprint 780. 

99. Ark.—Cherokee Constr. Co. v. 
Harris, 92 Ark. 160, 122 SW 485, 135 
AmSR 177. 

Ky.—Daniels v. 


238, 189 SW 192. 
I : - Union Trust Co., 
191 Mich. 162, 157 NW 430, AnnCas 


1918E 622. 
Ground, 114 Mo. A. 


Mo.—Hill v. 
80. 89 SW 343. 

N. J.—Reed v. Reed, 16 N. J. Eq. 
248. ; 

Pa.—In re McFadden, 224 Pa. 443, 
73 A 927; Robb v. New York, etc., 
Coal Co., 216 Pa. 418, 65 A 9388; Say- 
ers v. Hoskinson, 110 Pa. 473, 1 A 
308; Irwin v. Covode, 24 Pa: 
162. 

Va.—Crouch v. Puryear, 1 Rand. 
(22 Va.) 258, 10 AmD 528; Findlay v. 
Smith, 6 Munf. (20 Va.) 134, 8 AmD 
ioc 

W. Va.—University v. Tucker, 31 
W. Va. 621, 8 SE 410. 

[a] Sand and clay pits are within 
the rule. Reed v. Reed, i6 N. J. Ea. 
248; University v. Tucker, 31 W. Va. 
621, 8 SE 410. 

{b] Opened for profit—(1) Where 
a stone quarry has been previously 
opened for the purpose of profit and 
not merely for building or repairing 


Charles, 172 Ky. 


, 
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houses on the property, a life tenant 
may continue to work the same and 
sell the stone quarried. Elias v. 
Snowdon Slate Quarries Co., 4 A. C. 
454, 17 ERC 732; Elias v. Griffith, 8 
Ch. D. 521. (2) A mine opened for 
domestic purposes cannot be worked 
for profit. Franklin Coal Co. v. 
hy beehatee 49 Md. 549, 33 AmR 


1. Neel v. Neel, 19 Pa. 323. But 
see Franklin Coal Co. v. McMillan, 49 
Md. 549, 33 AmSR 280 (where coal 


had been taken from an outcrop 


for domestic purposes only prior to 
the creation of the life estate the life 
tenant may use it only for tre same 
ete and cannot mine the coal for 
sale). 

2. Priddy v. Griffith, 150 Ill. 560, 
37 NE 999, 41 AmSR 397; Daniels v. 
Charles, 172 Ky. 238, 189 SW 192; 
Poole v. Union Trust Co., 191 Mich. 
162, 157 NW 430, AnnCasi1918E 622; 
Alderson v. Alderson, 46 W. Va. 242, 
33 SE 228: Keon v. Bartlett, 41 W. 
Va. 559, 23 SE 664, 56 AmSR 884, 31 


LRA 128. 

3. Bramer v. Bramer, (W. Va.) 
99 SE 329. 

4 Ind—Andrews vy. Andrews, 31 
Ind. A. 189, 67 NE 461. 

Iowa.—Hook vy. Garfield Coal Co., 
112 Towa 210, 88 NW 963. 

N. J.—Gaines v. Green Pond Iron 
Min’ Cor ao Ne Jd2sge 005. 

Pa.—Deffenbaugh v. Hess, 35 Pa. 
Co. 7, 36 LRANS 1099. 

Va.—Findlay v. Smith, 6 Munf, (20 
Va.) 134, 8 AmD 733. 

Eng.—Spencer v. Scurr, 31 Beav. 
334, 54 Reprint 1167; Chaytor v. 
Trotter, 87 L.°T. Rep. N. S: 83; ‘Clav- 
ering v. Clavering, Moseley 219, 25 
Reprint 359, 2 P. Wms 388, 24 Re- 
print 780. 

[a] New openings for salt works 
may be made where the purpose is 
not to reach any new vein of water, 
but where such openings are the only 
practicable mode of using the old 
vein. Findlay v. Smith, 6 Munf. (20 
Va.) 134, 8 AmD 738. 


5. Spencer v. Scurr, 31 Beav. 334, 


54 Reprint 1167. 

6. Westmoreland Coal Co.’s App., 
85 Pa. 344. 

7. Ill—Lenfers vy. Henke, 73 Ill. 
405, 24 AmR 268. 

Ind.—Andrews v. Andrews, 31 Ind. 
A. 189, 67 NE 461. 

N. J.—Gaines y. Green Pond Iron 
Min. Co., 33 N. J. Eq. 603 [rev 32 N. 
Jeg: 86] 
jee Y.—Coates vy. Cheever, 1 Cow. 


Pa.—Deffenbaugh vy. Hess, 35 Pa. 
Co. 7, 36 LRANS 1099. 
But see Viner v. Vaughan, 2 Beav. 
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which work was discontinued prior to the creation — 
of the life estate, a mere cessation of work for how- — 
ever long will not defeat the right of the life ten- 
ant to continue it,’ but if the mine has been per- 
manently abandoned with a view to some adyan- 
tage to the property supposed to accompany such 
discontinuance,® or with an executed intention of 
devoting the land to some other use,® the work can- 
not be continued by the life tenant, 

6. Liability for Waste 1°—a. 
eral. With the exception of tenants in tail after 
possibility of issue extinect,1t the tenants of legal 
life estates are impeachable for waste.'? 
other hand originally tenants of conventional life 
estates were not impeachable for waste, unless ex- 
pressly made so by the instrument creating the es- 
tate,* but this rule was changed by early English 
statutes 1* which are considered a part of the com- 
mon law of the United States, except so far as 
modified by statute.t® 
life tenant has no right to commit waste,!® either 
voluntary or permissive, according to the authori- 


In Gaius 


On the 


And the rule is now that a 


466, 17 Eng. Ch. 466, 48 Reprint 1262 
(where clay pits had not been worked 
for twenty years the working of such 
pits by the life tenant should be 
enjoined until a trial of the question 
as to whether they had been perma- 
nently abandoned). 

8. Bagot v. Bagot, 32 Beav. 509, 55 
Reprint 200. 

9. Hook v. Garfield Coal Co., 112 
Towa 210, 83 NW 963; Gaines v. Green 
Pond Iron Min. Co., 33 N. J. Eq. 603 
[rev 32 N. J. Eq. 86]; Bagot v. Bagot, 
32 Beav. 509, 55 Reprint:200. 

Ban See generally Waste [40 Cyc 

11. See supra § 63. 

12. Swayne v. Lone Acre Oil Co., 
98 Tex. 597, 86 SW 740, 69 LRA 986, 
8 AnnCas 1117; 1 Washburn Real 
Prop. p 146. See also Curtesy § 46; 
Dower § 414. 

{a] In Texas the life estate pro- 
vided for the widow by statute, al- 
though it has no exact exemplar in 
the common law has the same inci- 
dents as legal life estates and the 
tenant thereof is punishable for 
waste. Swayne v. Lone Acre Oil Co., 
98 Tex. 597, 86 SW 740, 69 LRA 986, 
8 AnnCas 1117. 

13. Swayne v. Lone Acre Oil Co., 
98 Tex. 597, 86 SW 740, 69 LRA 986, 
8 AnnCas 1117. 

fa] Reason for rule—‘“The reason 
assigned for this rule is that it is 
presumed that if the grantor intend- 
ed to limit the enjoyment of the es- 
tate he would have expressed his in- 
tention in. the deed.’ Swayne v. 
Lone Acre Oil Co., 98 Tex. 597, 696, 
Cae 740, 69 LRA 986, 8 AnnCas 

oo 52 Henry IIT ‘ce 233 6 Baw: fT 
Cb: 

15. See Waste [40 Cye 513]. 

16. U. S.—Withnell v. William R. 
Bush Constr. Co., 37 SCt 481 [rev on 
aes grounds 190 Mo. A. 33, 175 SW 

Ala.—Zimmerman Mfg. Co. vy. Wil- 
son, 147 Ala. 275, 40 S 515. 

Ark.—Cherokee Constr. Co. vy. Har- 
ris, 92 Ark. 260, 122-SW 485, 1385 Am 
SRO Ltt 

Ga.—Kollock v. Webb, 113 Ga. 762, 
39 SE 339. 

Md.—Potomac Dredging Co. v. 
Smoot, 108 Md. 54, 69 A 507. 

Mich.—Stroh v. O’Hearn, 176 Mich. 


} 164, 142 NW 865. 


N. J.—Van Syckel v. Emmery, 18 
N. J. Eq. 387; Porch v. Fries, 18 N. 
J. Eq. 204. 

W. Va.—Williamson vy. Jones, 42 
W. Va. 563, 27 SE 411, 64 AmSR 891, 
38 LRA 694. 

Eng.—Pardoe vy. Pardoe, 82 L. T. 
Rep. N. S. 547. 


For later cases, developments and changes in the law see cumulative Annotaiions, same title, page and note number. 


ties in this country,!” or to authorize another to 
commit waste.‘® According to the English?® and 
Canadian *° authorities, however, a tenant for life 
is not liable for permissive waste. The general rule 
that the life tenant is liable for waste committed 
by a stranger as well as for that committed by him- 
self,”* does not apply in the case of an injury caused 
by the negligent act of a stranger,2? or of a de- 
structive trespass of a stranger, which the life ten- 
ant neither licenses nor negligently suffers to be 
done,?* nor where a mere incorporeal hereditament 
is transferred to the life tenant.24 A stranger who 
_ commits waste is liable over to the life tenant for 
damages which the latter has been compelled to pay 
to the owner of the reversion.2® No precise rule 
ean be laid down that will apply in all cases as to 
what specific acts will constitute waste,?° but in 
general any act which does a permanent injury to 
the inheritance is waste.27 What is a perma- 
nent injury to the inheritance must often depend 
upon the facts and circumstances of the particular 
case under consideration.?® And with reference to 
waste it has been said that the law intends that the 

17. Fisher v. Haney, 180 Ky. 257, 


202 SW 495; Prescott v. Grimes, 143 
Ky. 191, 1386 SW 206, 33 LRANS 669; 
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Pa.—McCullough vy. Irvine, 13 Pa. 
Vt.—Keeler v. Eastman, 11 Vt. 293. 
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life tenant shall enjoy his estate in such reasonable 
way, as that the land shali pass to the reversioner, 
as nearly as practicable, unimpaired as to its nat- 
ural capacities and the improvements upon it.?9 
But the fact that the inheritance is as valuable at 
the termination of the life estate as at its begin- 
ning °° or that the life tenant has improved the es- 
tate *1 is no justification for acts of waste commit- 
ted by the life tenant. Owing to the difference in 
conditions, the common-law doctrine of waste has 
been greatly modified in this country, and many 
things may be done by a tenant for life here that 
in England would be waste.22 Thus in England it 
is waste for a life tenant to convert arable land 
into meadow or pasture land or vice versa,?* but in 
this country the rule is otherwise,?* unless the 
change is detrimental to the inheritance and con- 
trary to the ordinary course of good husbandry.*® 
And it is not waste to permit arable or pasture land 
to grow up in timber.’ In this country the gen- 
eral rule has come to be that a life tenant may do 
whatever is required for the proper enjoyment of 
his estate, to the extent that his acts and manage- ° 
Co., 104 Wis. 9, 79 NW 738, 46 LRA 


478. (38) And where a building has 
become ruinous it is not waste to. 


St.Paul -Trust -Co.. uve. Mintzer; « 65 W. Va.—Williamson v. Jones, 42]|take timber for the construction of 
Minn. 124, 67 NW 657, 60 AmSR 444, | W. Va. 563, 27 SE 411, 64 AmSR 891,|a new building in its place. Sarles 
32 LRA 756; Woolston v. Pullen, 88/38 LRA 694. v. Sarles, 3 Sandf. Ch. (N. Y.) 601. 
N. J. Eq. 35, 102 A 461; Kearney v. [a] “fhe accepted definition of | (4) But where a building is destroyed 


Kearney, 17 N. J. Eq. 59 [aff 17 N. J. 
Hq.- 504]; Wade y. Malloy,. 16 Hun 
(N. Y.) 226. See also Ferguson v. 
Rochford, 84 Conn. 202, 79 A 177, Ann 
Cas1912B 1212 (construing statute 
forbidding permissive waste by 
doweress). 

By allowing land to be sold for 
taxes see infra § 93. 

Failure to insure buildings 
infra § 92. : 

Failure to make necessary repairs 
see infra § 90. 

18. Ala.—Zimmerman Mfg. Co. v. 
Wilson, 147 Ala. 275, 40 S 515. 

Ky.—Rittenhouse v. Porter, 128 SW 
288. 

Md.—Potomae Dredging Co. v 
Smoot, 108 Md. 54, 69 A 507. 

Mich.—Stroh v. O’Hearn, 176 Mich. 
164, 142 NW 865. 

Nev Viekiva tL ripp, © ibd UNea©.mo 05 
68 SE 1067. 

19. Parry v. Hopkin, [1900] 1 Ch. 
160; In re Cartwright, 41 Ch. D. 532. 

20. Currie v. Currie, 20 Ont. L. 
375; Patterson v. Central Canada 
Loan, etc., Co., 29 Ont. 134. 

21. Fay v. Brewer, 8 Pick. (Mass.) 
203; Wood v. Griffin, 46 N. H. 230; 
Baker v. Hart, 123 N. Y. 470, 25 NE 
948, 26 AbbNCas 194, 12 LRA 60 [rev 
52 Hun 363, 5 NYS 345]; Cook v. 


see 


Champlain Transp. Co., 1 Den. (N. 
BYE) eo Ls ; 
22.. Rogers v. Atlantic, etc., Co., 


213 N. Y. 246, 107 NE 661, LURA1916A 
787, AnnCas1916C 877. 

23. Kehr v. Floyd, 132 Ga. 626, 64 
SE 673. 

24. Baker v. Hart, 123 N. Y. 470, 
25 NE 948, 26 AbbNCas 194, 12 LRA 
60 frev 52 Hun 368, 5 NYS 345]. 

25. Wood vy. Griffin, 46 N. H. 230; 
4 Kent Comm. p 77. 

26. Keeler v. Eastman, 11 Vt. 293. 

27. Ark.—Cherokee Constr. Co. v. 
Harris, 92 Ark. 260, 122 SW 485, 135 
AmSR 177. 

~ Ky.—Loudon vy. Warfield, 5 J. J. 
Marsh. 196 [quot Calvert v. Rice, 12 
KyL 252]. 

Mich.—Anstays v. Anderson, 194 
Mich. 1, 160 NW 475. 

Mo.—Hill v. Ground, 114 Mo. A. 80, 
89 SW 343. 

N. Y.—Wade v. Malloy, 16 Hun 226; 
Jackson v. Brownson, 7 Johns. 227, 5 
AmD 258; Livingston v. Reynolds, 26 
Wend. 115. 

N. C.—Norris v. Laws, 150 N. C. 
599, 64 SE 499. 


‘waste’ is a spoil or destruction, done 
or permitted with respect to lands, 
houses, gardens, trees or other cor- 
poreal hereditaments, by the tenant 
thereof, to the prejudice of him in 
reversion or remainder or, in other 
words, to the lasting injury of the 
inheritance. 2 Blk. Com., 281. Vol- 
untary waste is active or positive, 
and consists in some act of destruc- 
tion or devastation. Permissive 
waste is such as is merely permitted 
by the tenant, and consists in the 
neglect or omission to do what will 
prevent injury to the estate or free- 
hold, as, for example, to suffer a 
house to become decayed for want of 
proper repair.” Norris v. Laws, 150 
N. C. 599, 604, 64 SE 499. To same 
effect Rogers v. Atlantic, etc., Co.; 
213 N. Y. 246, 107 NE 661, LRA1916A 
787, AnnCas1916C 877. 


[b] “The proper test . . seems 
to be: Do the acts proven essential- 
ly injure the inheritance as it will 


come to the reversioners?”’ Anstays 
v. te an ee 194 Mich. 1, 6, 160 NW 
475. 

{c] Rule applied.—(1) Taking clay 
from the soil and manufacturing it 
into brick for sale. Livingston v. 
Reynolds, 2 Hill (N. Y.) 157; Lewis- 
burg University v. Tucker, 31 W. Va. 
621, 8 SE 410. (2) Dredging and 
carrying away gravel from the shore 
of a water course. Potomac Dredg- 
ing Co. v. Smoot, 108 Md. 54, 69 A 
507. (3) The removal of coarse bog 
grass from a farm, which had usual- 
ly been foddered thereon. Sarles v. 
Sarles, 3 Sandf. Ch. (N. Y.) 601. (4) 
Any injury caused by over-tillage 
and bad management. Sarles v. 
Sarles, 3 Sandf. Ch. (N. Y.) 601. (5) 
But it is not waste to sell hay to be 
removed from a farm, where such is 
the custom of husbandry in the vicin- 
ity. Sarles v. Sarles, supra. 

{d] Repairing, altering, and re- 
pbuilding.—(1) A material change or 
alteration in a building or a change 
of its location merely to suit the 
whim of the life tenant is waste. An- 
stays v. Anderson, 194 Mich. 1, 160 
NW 475. (2) But making material 
alterations in buildings which would 
ordinarily constitute waste is per- 
missible where they have become 
useless on account of changes in the 
condition or surrounding property, 
for which the life tenant is not re- 
sponsible. Melms v. Pabst Brewing 


by the act of God it is waste for the 
life tenant to take timber from the 
estate to rebuild it. Miller v. 
Shields, 55 Ind. 71. But compare 
infra § 89. 

{e] Tearing up and disconnecting 
drain pipes is waste under the stat- 
ute. Taft v. Washington, 29 Cal. A. 
£97, 1544P 41078. 

28. Norris v. Laws, 150 N. C. 599, 
64 SE 499. 

29. Dorsey v. Moore, 100 N. C. 41, 
6 SE 270. 


pie McCullough v. Irvine, 13 Pa. 
31. Van Syckel v. Emery, 18 N. J. 
Eq. 387 


32. Ga.—Woodward vy. Gates, 38 
Ga. 205. 

Mass.—Pynchon-y. Stearns, 11 Metce. 
304, 45 AmD 207. 

Miss.—Learned vy. Ogden, 80 Miss. 
769, 32 S 278, 92 AmSR 621; Cannon 
v. Barry, 59, Miss. 289. 

Nebr.—Disher v. Disher, 45 Nebr. 
100, 63 NW 388. 

N. Y.—McCay v. Wait, 51 Barb. 225. 

N. C.—Thomas v. Thomas, 166 N. 
C. 627, 82 SE 1032, LRA1915B 219; 
Davis v. Gilliam, 40 N. C. 308. 

AC pe ak v. Crockett, 2 Oh. St. 

Pa.—Williard v. Williard, 56 Pa. 
119; Lynn’s App., 31 Pa. 44, 72 AmD 
721; Glass v. Glass; 6°Pa. Co. 408: 

Vt.—Keeler v. Hastman, 11 Vt. 293. 

Va.—Findlay v. Smith, 6 Munf. (20 
Vaeihdd, (8b AmDei 33. 

Wis.—Melms vy. Pabst Brewing Co., 
104 Wis. 9, 79 NW 738, 46 LRA 478. 

fa] Extent of modification.—In 
this country nothing will generally 
speaking be held to constitute waste 
which is dictated by good husband- 
ry and promotes rather than dimin- 
ishes the permanent value of the 
property as an estate or inheritance. 
Cannon v. Barry, 59 Miss. 289. 

33. Pynchon v. Stearns, 11 Metc. 
(Mass.) 304, 45 AmD 207; Clemence 
ViarSteere; Liki dh aet2e.5 3) Anupr 620% 
Keeler v. Hastman, 11 Vt. 293; 2 
Blackstone Comm. p 282. 

34. Proffitt v. Henderson, 29 Mo. 
325; McCullough y. Irvine, 13 Pa. 
438: Glass v. Glass, 6 Pa. Co. 408. 

35. Pynchon vy. Stearns, 11 Metce. 
(Mass.) 304, 45 AmD 207; Clemence 
v. Steere, 1 R. I. 272, 53 AmD 621. 

36. Clark iv. Holden, %: Gray 
(Mass.) 8, 66 AmD 450; Shine v. 
Wilcox, 21 N. C. 631. 


950) f2.Ck Js] 
ment are sanctioned by good husbandry in the local- 
ity where the land is situated, having regard, also, to 
its condition, if he does not cause a substantial in- 
jury to the inheritance.*7 Where a life estate is 


given in personal property, to be enjoyed in specie, 


the tenant is liable. for waste if he converts any of 
the chattels to unauthorized uses,°® or, it seems, 
should he do anything whereby their substantiab 
identity is destroyed.®® A life estate may be cre- 
ated ‘‘without impeachment of waste,’’ *° in which 
case the tenant may do all reasonable acts consist- 
ent with the preservation of the estate which oth- 
erwise might in law be waste;*! but he cannot com- 
mit malicious or, as it is called, equitable waste, so 
as to destroy the estate,*? and can do no act to at- 
fect the inheritance in an unreasonable and uncon- 
scientious manner.** 

-{§ 88] b. Cutting, Selling, and Removal of 
Timber. The common-law doctrine of waste has 
been modified in this country most particularly 
with regard to the cutting and removal of timber,** 
which in many eases would benefit rather than in- 


‘jure the inheritance,*® but which must be decided as 
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a question of fact upon the particular cireum- 
stances of each case.*® The life tenant may in this 
country ** and in Canada ‘** usually remove timbe: 
so as to fit the land for pasture or cultivation, the 
rule being that such clearing is not waste if it does 
not damage or diminish the value of: the inheritance 
and the acts of the tenant are conformable to the 
rules of good husbandry;*® and in such eases the 
timber removed, it has been held, may be sold by 
the tenant or used off the premises,°? but there is 
authority to the contrary.6! The amount of clear- 
ing which may be done depends upon the cireum- 
stances of the particular ease;°? and if it is in faet 
an injury to the inheritance,®* or the real purpose 
of the clearing is not the improvement of the land;** 
but the sale of the timber,®®> its removal is waste. 
It is not waste to cut dead or decaying trees,°° or 
within certain limits to thin out the trees for the 
purpose of improving those that are left.°7 Unless 
the life tenant is authorized to do so by the creator 
in the instrument creating the life estate,®>® it is 
waste to sell or cut for sale either timber trees ®® or 


37. Thomas v. Thomas, 166 N. C. 
627, 82 SE 1032, LRA1915B 219. 

88. See infra § 245. 

39. See infra § 245. 

40. Chapman .v. Epperson Circled 
Heading Co., 101 Ill. A. 161, 164; Der- 
ham v. Hovey, 195 Mich. 2438, 247, 161 
NW 883; Webster v. Webster, 33 N. 


H. 18, 21, 66 AmD 705; Pardoe v. Par- 


a 


doe,’ 82 I. 'T. Reps’ N.S) 547, 548. 

{a] No particular form of words 
is necessary to make an estate for 
life without impeachment for waste. 
Webster v. Webster, 33 N. H. 18, 66 
AmD 705. 

[b] A full and absolute power of 
management in the gift of a life es- 
tate does not render the tenant dis- 
punishable for waste. Pardoe v. Par- 
doe, 82 L. T. Rep. N. S. 547. 

41. Belt v. Simkins, 113 Ga. 894, 
39 SH 430; Chapman y. Epperson 
Circled Heading Co., 101 Tl. A. 161; 
Stevens v. Rose, 69 Mich. 259, 37 NW 
205. 

[a] Rule applied.—Timber trees 
may be cut by the life tenant and 
sold or converted to his own use. 
Clement v. Wheeler, 25 N. H. 361. 

42. Ill—Chapman v. Epperson 
Circled Heading Co., 101 Ill. A. 161. 

Mich.—Derham v. Hovey, 195 Mich. 
248, 161 NW 883; Duncombe v. Felt, 
81 Mich. 332, 45 NW 1004; Stevens v. 
Rose, 69 Mich, 259, 37 NW 205. . 

Nebr.—Wiley v. Wiley, 95 NW 702. 

N. H.—Clement v. Wheeler, 25 N. 
H. 361. 

Eng.—Vane v. Barnard, Prec. Ch. 
454, 24 Reprint 203, 1 Salk. 161, 91 
Reprint 150, 2 Vern. Ch. 738, 23 Re- 
print 1082, 9 ERC 488; Aston v. As- 
ton, 1 Ves. 264, 27 Reprint 1021. 

{a] Rule applied.—(1) Ornamen- 
tal or shade trees cannot be destroy- 
ed by the tenant. Stevens v. Rose, 
69 Mich. 259, 37 NW 205; Clement v. 
Wheeler, 25 N. H. 361; Packington’s 
Case, 8 Atk. 215, 26 Reprint 925. (2) 
Buildings which are part of the free- 
hold cannot be destroyed or removed. 
Stevens v. Rose, 69 Mich. 259, 37 NW 
205. (8) All of the timber trees can- 
not be removed. Duncombe v. Felt, 
81 Mich. 332, 45 NW 1004; Aston v. 
Aston, 1 Ves. 264, 27 Reprint 1021. 

43. Clement v. Wheeler, 25 N. H. 
361; Kane v. Vanderburgh, 1 Johns. 
Gh. c@N. ¥2) 12. 

44.. Sayers v. Hoskinson, 110 Pa. 
473, 1 A 308. 

45. Woodward v. Gates, 38 Ga. 
205; Proffitt v. Henderson, 29 Mo. 
325: Davis v. Clark, 40 Mo. A. 515; 
Davis v. Gilliam, 40 N. C. 308. 

46. McCay v. Wait, 51 Barb. (N. Y.) 
225: Drake v. Wigle, 22 U. C.C. P. 341. 


47. Proffitt v. Henderson, 29 Mo. 
325; Davis v. Gilliam, 40 N. C. 308; 
Shine v. Wilcox, 21 N. C. 631; McCul- 
lough v. Irvine, 13 Pa. 438; Beam v. 
Woolridge, 3 Pa. Co. 17. 

48. Whitesell vy. Reece, 5 Ont. L. 
352; °2 OntWR 160; Saunders. v. 
Breakie, 5 Ont. 603; Drake v. Wigle, 
220i Cw CP S41. 

49. Ark.—Rutherford vy. Wilson, 
95 Ark. 246, 129 SW 534, 37 LRANS 
768; McLeod v. Dial, 63 Ark. 10, 37 
SW 306. 

38 Ga. 


pesca bo peat v. Gates, 
Mich.—Poole v. Union Trust Co., 
157 NW 430, AnnCas1$18E 622. 
Nebr.—Disher y. Disher, 45 Nebr. 
100, 63 NW 368. 
Y.—Jackson ov. 


N. Brownson, 7 
pes 227, 5 AmD 258, 


. C.—Norris v. Laws, 150 N. C. 
599, 64 SE 499. 
Pa.—Morris v. Knight, 14 Pa. Su- 
per. 324. 


Vt.—Keeler v. Eastman, 11 Vt. 298. 
- Wis.-—Wilkinson y. Wilkinson, 59 
Wis. 557, 18 NW 527. 


Ont.—Asselstine vy. Fraser, 2 Ont 
WR 628. 
But see Clark v Holden, 7 Gray 


(Mass.) 8, 66 AmD 450 (where a life 
tenant had permitted pasture land to 
grow up in timber trees he could not 
afterward cut such trees and restore 
the land to pasture, even though it 
might have been good husbandry on 
the part of an owner in fee to do so). 

[a] Excessive shade.—Where the 
shade of trees standing in open fields 
prevents the growth of vegetation to 
such extent that good husbandry re- 
quires their removal, it is not waste 
for the life tenant to remove them. 
Sayers v. Hoskinson, 110 Pa. 473, 
A 308. 

50. Poole v. Union Trust Co., 191 
Mich. 162, 157 NW 430, AnnCasi918 
D 145; Crockett v. Crockett, 2 Oh. St. 
180; Keeler v. Eastman, 11 Vt. 293; 
Wilkinson y. Wilkinson, 59 Wis. 557, 
18 NW 527. 
ey Saunders vy. Breakie, 5 Ont. 

52. Keeler v. Eastman, 11 Vt. 2938. 
And see cases infra this note. 

[a] Dependent upon custom, etc. 
—Whether the clearing of land is 
waste depends upon the custom of 
farmers, the situation of the country, 
and the value of the timber. More- 
house v. Cotheal, 22 N. J. L. 521; Mc- 
Cullough vy. Irvine, 13 Pa. 438. 

[b] Question for jury.—The ex- 
tent to which timber may be removed 
before the tenant is guilty of waste 
must be left to the sound discretion 


of the jury under the directions of 
the court. Jackson y. Brownson, 7 
Johns. (N.-Y.) 227, 5 AmD 258. 

[c] Yo remove all of the valuable 
timber, even for purposes of cultiva- 
tion, is waste, Proffit v. Henderson, 
29 Mo. 325; Jackson y. Brownson, 7 
Johns. (N. Y.)' 227, 5 AmD 258; 

[d] Where there is not enough 
timber left for repairs the clearing 
is waste. Johnson v. Johnson, 11 S. 
C. Eq. 277, 29 AmD 72. 

53. Robertson v. Meadors, 73 Ind. 
43; Disher v. Disher, 45 Nebr. 100, 63 
NW 368; McCay v. Wait, 51 Barb. 
(N. Y.) 225; Jaekson v. Brownson, 7 
Johns. (N. Y.) 227, 5 AmD 258; John- 
son _v. Johnson, 11 S. GC. Hq. 277, 29 
AmD 72. 

[a] Insufficiency of cleared land. 
—The fact that the amount of lana 
already cleared is insufficient for the 
support of the life tenant will not 
authorize the cutting of valuable tim- 
ber trees, the removal of which will 
be an injury to the inheritance. Rob- 
ertson v. Meadors, 73 Ind. 43. 

54. Pardoe v. Pardoe, 82 L. T. Rep. 
N. S. 547. 

{a] Thus the cutting of timber 
trees, except in a due course of man- 
agement for the benefit and preserva- . 
tion of the estate is waste. Pardoe vy. 
Pardvé, 82 L. T. Rep. N. S. 547. 

55. Davis v. Clark, 40 Mo. A. 515; 
Davis v. Gilliam, 40 N. C. 308. 

56. Sayers v. Hoskinson, 110 Pa. 
473, 1 A 308; Keeler v. Eastman, 11 
Wt 2932 

57. Bagot v. Bagot, 32 Beav. 509, 
55 Reprint 200. 

58. Alwood v. Lewis, 254 Hed. 810, 
166 CCA 256. 

59. Ala.—Bell v. Burkhalter, 176 
Ala. 62, 57 S 460; Gulf Red Cedar 
Lumber Co. v. Crenshaw, 148 Ala. 
343, 42 S 564; Zimmerman Mfg. Co. 
v. Wilson, 147 Ala. 275, 40'S 515. 

Ark.—McCarroll v. Falls, 129 Ark. 
245, 195 SW 387. ‘ 

Ill.—Chapman vy. Epperson Circled 


Heading Co., 101 Ill. A. 161. 
Ind.—Modlin.-y. Kennedy, 53 Ind. 
267, 


Ky.—Hunt v. Hardin, 172 Ky. 558, 
189 SW 713; Stepp v. Lowe, 167 Ky. 
631, 181 SW 351; Kentucky River 
Cons. Coal Co. v. Frazier, 161 Ky. 
374, 170 SW 986. 

Me.—Richardson v. York, 14 Me. 


216 : 
Mich.—Heliker v. MHeliker, 184 
Mich. 657, 151. NW 757; Stroh v. 


O’Hearn, 176 Mich. 164, 142 NW 865- 
Miss.—Learned vy. Ogden, 80 Miss. 

769, 32 S 278, 92 AmSR 621. 
Mo.—Davis v. Clark, 40 Mo. A. 515. 


Bt ‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - i 
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firewood, or to exchange or sell timber for fuel,** | been held, become the property of the remainder- 


or for materiais for repairs,®? or in making repairs 
to cut a greater amount of timber than is necessary.®? 
It has been held, however, that the general rule that 
trees cut and sold are treated as principal and not 
as income and that a life tenant is guilty of waste 
in cutting trees for sale is not applicable to trees 
on wild land kept and held merely for the produce 
of salable timber,** and that where before the com- 
mencement of the life estate the land had been eul- 
tivated for the produce of salable timber, the life 
tenant may continue the cultivation for his own 
An exception to the rule against selling 
or exchanging timber to obtain funds or materials 
for repairs has been made when repairs are neces- 
sary and the means of making them cannot be oth- 
erwise obtained,®* or where it appears that the sale 
of the timber and the purchase of materials with 
the proceeds is the most economical means of mak- 
ing the repairs;®* but to justi’y this exception the 
sale of the timber must be made with the present 
view of making repairs, the proceeds must be hon- 
estly expended, and there must be no substantial 
injury to the inheritancé.** It has been held that 
in an action for an accounting for a wrongful cut- 
ting of trees, the life tenant is not entitled 
allowance on account of the fact that he has pro- 
cured fire wood from other sources instead of ecut- 
ting it from the estate,®® but there is authority to 
The purchaser of timber with no- 
tice of the nature of the title is liable to the re- 
mainderman for the value thereof, as of the date 
Timber trees, except 
such as the life tenant is authorized to cut,’? it has 


profit.® 


the contrary.” 


and place of conversion." 


N. H.—Webster v. Webster, 33 N. 
H. 18, 66 AmD 705. 

N. J-—Van Syckel v. Emery, 18 N. 
J. Eq. 387. ; 

N. Y.—McCartney v. Titsworth, 119 
App. Div. 547, 104 NYS 45, 142 App. 
Div. 292, 126 NYS 905. 

N. C.—Thomas v. Thomas, 166 N. 
©. 627, 82 SE 1032, LRA1915B 219; 
Goldsboro Lumber Co. v. Hines Bros. 
Lumber Co., 153 N. C. 49, 60 SE 929; 
Norris: v. Laws, 150 N. C. 599, 64 SE 
499; Bynum v. Wicker, 141 N. C. 95, 
53 SE 478, 115 AmSR 675; Dorsey v. 
Moore, 100 N. C. 41, 6 SE 270. 

Pa.—Henderson v. Henderson, 4 
Pa. Dist. 688; Glass v. Glass, 6 Pa. 
Co. 408. 

R. I.—Lester v. Young, 14 R. I. 579. 

Eng.—Pardoe v. Pardoe, 82 L. T. 
Rep. N. S. 547. 

Ont.—Currie v. Currie, 20 Ont. L. 
875, 15 OntWR 389. 

[a] Cutting wood for burning 
brick where the brick is to be sold 
is waste. Livingston v. Reynolds, 26 
Wend. (N. Y.). 115. 

[b] One claiming under a life ten- 
‘ant is liable if he cuts timber for 
sale. McKée vy. Dail, 1 Tenn. Ch. A. 
689. ‘ 

60. Johnson v. Johnson, 18 N. H. 
594: Fuller v. Wason, 7 N. H. 341; 
“Sarles v. Sarles, 3 Sandf. Ch. (N. Y.) 
601; Clemence v. Steere, 1 R. I. 272, 


153 AmD 621. 

61. Padelford v. Padelford, 7 
Pick. (Mass.) 152. 

62. Dennett v. Dennett, 43 N. H. 


499: Mlliot v. Smith, 2 N. H. 430. But 
see Ussery v. Sweet, (Ark.) 208 SW 
600 (cutting and selling a small 
-amount of timber to pay for making 
repairs is not waste). 
Sarles v. Sarles, 3 Sandf. Ch. 
(N. Y.) 601. 
64. Bartlett v. Pickering, 113 Me. 
“96, 92 A 1008. 
' 65. Poole v. Union Trust Co., 191 
Mich. 162, 157 NW 430, AnnCasi1918E 
$22. See also Beam v. Woolridge, 3 
Pa. Co. 17 (where land is devised 
-chiefly to provide a source of support 


[f 89] c 


to any 


[§ 90] 


to the life tenant and the testator 
so used the property as to indicate 
that the cutting of timber was one 
of the profits of the land, the cutting 
of a reasonable amount of timber 
for sale py the life tenant is not 
waste). 

66. Morrow v. Morrow, 3 KyL 620, 
11 Ky. Op. 496. See also Flener v. 
Flener, 69 SW 954, 24 KyL 725 (sale 
to make necessary repairs ordered by 


the court). 
67. Loomis vy. Wilbur, 15 F. Cas. 
No. 8,598, 5 Mason 13; . Miller v. 


Shields, 55 Ind. 71. 

68. Fleming v. Sexton, 172 N. C. 
250, 90 SE 247; Thomas y. Thomas, 
166 N. C. 627, 82 SE 1032, LRA1915B 


249% 

69. Phillips v. Allen, 7 Allen 
(Mass.) 115. 

70. Sarles v. Sarles, 3 Sandf. Ch. 
CNE= Yee 60% 

71. Bergen, etc., Co. v. Sears, 67 


SW 1002, 24 KyL 80. 

72. Timber under right of esto- 
vers see supra § 77. , 

73. Richardson v. York, 14 Me. 
216; Lester y. Young, 14 R. I. 579. 


74, Lane v. Thompson, 43 N. H. 
320. 

75. Stonebreaker v. Zollickoffer, 
52 Md. 154, 386 AmR 364. But see 


Houghton vy. Cooper, 6 B. Mon. (Ky.) 
281 (where timber trees are blown 
down upon pasture land so as to in- 
terfere with the pasturage they 
should not be allowed to obstruct 
the pasture, but should be removed 
and disposed of upon such terms as 
are equitable to all parties). 

[a] Parts of trees suitable only for 
firewood belong to the life tenant. 
Stonebreaker v. Zollickoffer, 52 Md. 
154, 36 AmR 364. 

7G Richardson v. York, 14 Me. 


216. 

77, Lane v. Thompson, 43 N. H. 
320. 

78. Keniston v. Gorrell, 74 N. H. 


53, 64 A 1101. 


79. Cecil v. Cecil, 161 Ky. 419, 170 
SW 973. 


man or reversioner, whether cut by the life tenant," 
or a third person,"* or blown down upon the land 
by storms ;*° and he may maintain replevin for their 
recovery,’® or trespass for taking them away and 
converting them." 
while the life tenant has no right to cut and sell 
timber, he nevertheless has the right to have it re- 
main upon the premises, and when it has been sev- 
ered without his fault, he is entitled to an estate for 
life in the proceeds and to have the proceeds invest- 
ed and the interest paid to him,’$ and that, although 
one entitled to the use of the whole estate both real 
and personal for life has no right to sell timber 
without the consent of the remainderman, yet hav- 
ing done so he is entitled to the use of the fund 
arising from the sale of the timber during his life.?® 
Removal or Destruction of Buildings. 
For a life tenant to tear down a house on the prem- 
ises 1s waste,®° even though the house is not tenant- 
able,*+ or the object in removing it is to erect a 
better building in its place.®? 
fixed to the freehold may be removed by the life 
tenant,** but the removal of any building intended 
as a permanent part of the freehold is waste.84 And 
this is true even where the tenant for life is ‘‘with- 
out impeachment of waste,’’ % 
however, remove an outbuilding which is in such 
a dilapidated condition as to be dangerous to stock, 
unless its condition resulted from his neglect.¢ 

7. Repairs. 
make all the ordinary repairs necessary to preserve 
the property and prevent its going to waste,°” to the 


It has been held, however, that 


A pbuilding not af- 


A Jife tenant may, 


A tenant for life must 


80. McCullough vy. Irvine, 13 Pa. 
438; Clemence v. Steere, 1 R. I. 272, 
53 AmD 621; Dooly v. Stringham, 4 
Utah,..10%7,: 7 P 406. 


81. Clemence y. Steere, 1 R. I. 
272, 538 AmD 621. 

82. Dooly y. Stringham, 4 Utah 
107, 7 P 405. 

83. Clemence v. Steere, 1 R. I. 


272, 58 AmD 621. 

84. Stevens v. Rose, 69 Mich. 259, 
37 NW 205; Kimble v. Newark, 91 
N. J. L. 249, 102 A 637, LRA1918E 


uO; 
85. Stevens v. Rose, 69 Mich. 259, 
37 NW 205. : 

86. Clemence v. Steere, 1 R. I. 272, 
53 AmD 621. 

87. Conn.—Hooker vy. Goodwin, 91 
Conn. 463, 99 A 1059, AnnCasi918D 
1159; Ferguson v. Rochford, 84 Conn. 
202, 79 A 177, AnnCas1912B 1212. 

D. C.—Stansbury v. Inglehart, 20 
Hey 134. 

Tll.—Lehmann v. Rothbarth, 111 Ill. 


185. 

Ind.—Kline v. Doaling, 176 Ind. 
521, 196 NE 579. 

Iowa.—Harris v. Brown, 169 NW 
664; Shelangowski v. Schrack, 162 
Iowa 176, 143 NW 1081; Hamilton 


v.. Hamilton, 140 Iowa 282, 284, 115 
NW 1012, 118 NW 875. 

Ky.—Fisher v. Haney, 180 Ky. 257, 
202-SW 495; Bigstaff v. Bigstaff, 165 
Ky. 251, 176 SW 1008; Prescott v. 
Grimes, 143 Ky. 191, 136 SW 206, 33 


LRANS 669; Creutz v. Heil, 89 Ky. 
429, 12 SW 926, 11 KyL 652. 
Mich.—Smith v. Blindbury, 66 


Mich. 319, 33 NW 391. 

Minn.—St. Paul Trust Co. v. Mint- 
zer, 65 Minn. 124, 67 NW 657, 60 
AmSR 444, 32 LRA 756. 

Mo.—Fuller v. Devolld, 144 Mo. A. 
93, 128 SW 1011. 

Nebr.—Knauf v. Mack, 93 Nebr. 
524, 141 NW 199. 

N. J.—Woolston v. Pullen, 88 N. J. 
Eq. 35, 102 A 461; Baker v. Baker, 82 
Ni um ud. 150, SIAC 729) Perrine. ve 
Newell, 62 N. J. Eq.14, 49 A 724; Murch 
y. J. O..Smith Mfg. Co,, 47 N. J..Eq. 
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extent at least of its rental value,’* unless there is 
a provision to the contrary in the instrument ere- 
ating the estate.6° He is bound to keep the prem- 
iseS In as good repair as they were when he took 
them,°° not excepting ordinary or natural wear and 
tear. Where, however, a life estate is created in 
premises occupied by a tenant under a lease for 
years, which does not expressly charge the ijand- 
lord with the duty of repairs, the measure of the 
life tenant’s liability for repairs is, at most, the 
cost of restoring the premises to the condition in 
which they were when the lease expired, as distin- 
guished from the cost of restoring them to the .con- 
dition in which they were at time of creation.°? 
But he is not bound to make extraordinary re- 
pairs,°* which involve the substitution of new struc- 
tures for old or parts thereof for old, or to repair 
buildings which are in an untenantable condition 
at the time the life estate is created.®> If the cost 
of repairs would exceed the value of the buildings, 
he is not bound to repair them but may leave them 
to their natural destruction.°® A life tenant is not 
bound to restore a building destroyed by the act of 
God,®? or by an accidental fire for which he was 
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not to blame. 


pairs is waste.°® If repairs are necessary to pre- 


PES, 90° 


A failure to make necessary re- — 


serve the estate, and the life tenant after due notice 


and request does not make them within a reasonable 


time, the remainderman may, by appropriate pro-: 


ceedings, require him to make such repairs” or may 
have them made * and may recover the cost of such 
repairs from the life tenant,* or a receiver may be 
appointed to apply the rents and income to this 
purpose. “Where the necessary repairs are also in 


the nature of permanent improvements which are — 


of benefit to both the life tenant and the remainder- 
man, and inerease the value of the latter’s estate 
as compared with its value at the time the life 
estate was created, the expense of such repairs may 
be apportioned according to the: respective inter- 
ests.° A life tenant of certain rooms in a house 
and the reversioner who occupies the rest of the 


house are in contemplation of law occupants of dis-. 


tinct dwellings, and neither can recover from the 
other on account of repairs made without request.? 
If the life estate is in the hands of a trustee he 
may applv the rents and profits to making neces- 
sary repairs, but in the absence of a power of sale 


LOS*920! A213* dn=re Steele, 194N." J. 
Eq. 120; Kearney v. Kearney, 17 N. J. 
Hee 04 satt Li Nw. ea. 597. 

N. Y.—Stevens v. Melcher, 152 
N. Y. 551, 46 NE 965 [mod 80 Hun 
5i4,, 39 NYS, 62517; Welsh .v. \Tayionx, 
134 N. Y. 450, 31-NE 896, 18 LRA 
535; Jacobs v. Steinbrink, 164 App. 
Diy. 715, 149 NYS 337; Matter. of 
MArrelly AoA Ds LUV iy, clalig) 2 IN Yes) 
773 faff 198 N. Y. 579, 92 NE 10847; 
i re 7 vane tee 46 Hun 566 [aff 113 

m434, 21 NE 117]; Dewitt v. 
Ose 18 Hun 67; Matter of Menzie, 
54 Mise. 188, 105 NYS 925; Matter of 
Burr, 48 Misc. 56, 96 NYS 225 [rev 
on other grounds 118 App. Div. 482, 
104 NYS 29]; Matter of Very, 24 
Misc. 139, 538 NYS 389, 28 NYCivProc 
163. 

Pa.—Griffith’s Est., 2 Pa. Dist. 191, 
12) Pas Co. 1614 “Baker vy) Hsbiny 1 
Chest. Co. 293. 

R. I.—Patt v. Perry, 39 R. I. 442, 
98 A 101; Thurston v. Thurston, 6 
RL. 296: 

Tenn.—Ballentine y. Spear, 2 Baxt. 
269. 

Wis.—Niland v. Niland, 154 Wis. 
514, 143 NW 170, AnnCas1915B 1127. 

Eng.—Drake vy. Trefusis, L. R. 10 
Ch. 364; Crowe v. Crisford, 17 Beav. 
507, 51 Reprint 1130; Nairn v. Mar- 
joribanks, 3 Russ. 582, 3 EngCh 582, 
38 Reprint 693; Hibbert vy. Cooke, 


1 Sim. & St. 552, 1 EngCh 552, 57 Re-; 


print 218. 
Ont.—Re Perrie, 21 Ont. L. 100, 16 
OntWR 90. 


{a] Reason for rule.—“The law | 


casts, upon the life tenant this bur- 
den because he receives all of the 
rents, income, and profits growing out 
of the use of the property during the 
life of his tenancy.” Prescott v. 
Grimes, 143 Ky. 191, 198, 186 SW 206, 
33 LRANS 669. 

[b] The obligations of an equita- 
ble tenant for life in regard to re- 
pairs are substantially the samé as 
those of the legal life tenant. Schult- 
ing v. Schulting, 41 N. J. Eg. 130, 3 A 
526. 

(c] Repaving a sidewalk (1)in front 
of the premises, under the’ re- 
quirements of a city ordinance, is 
more in the nature of a repair than 
of a permanent improvement, and is 
properly chargeable against the life 
tenant. Delker v. Owensboro, 98 SW 
1031,.30 KyL 440; Brodie v. Parsons, 
64 SW 426, 23 KyL 831; Hackworth 
v. Louisville Artificial Stone Co., 106 
KY. Joss) DOS Win Soir) 20. ae as p89. 
(2) And he must also pay for such 
paving when at the time it is to be 


done the property is in possession of 
a tenant from year to year claiming 


wager him) hitner wel Mger'23 Pa. 
vo . 
[d] An expenditure for plate 


glass in making repairs is not neces- 
sarily beyond the rule of ordinary 
repairs, and is properly charged 
against the life estate instead of 
against the estate in rernainder. Han- 
cox v. Meeker, 95 N. Y. 528. 

[e] Where the trustee of an es- 
tate advances money for repairs, and 
the life tenant dies before he has 
had an opportunity to reimburse him- 
self from the profits of the estate, he 
cannot charge any part of the amount 
upon the remainderman. Perrine vy. 
Newell, 62 N. J. Eq. 14, 49 A 724. 

Application of insurance money to 
repairs in case of partial loss see 
infra § 92. 

88. Woolston v. Pullen, 88 N. J. 
Eq. 35, 102 A 461. 

89. Griffin v.- Fleming, 72 Ga. 697; 
Baker v. Baker, 82 N. J. Eq. 150, 91 
A 729; Matter of Menzie, 54 Misc. 
188, 105 NYS 925. 

90. Ferguson v. Rochford, 84 
Conn: 4202,4 17.9) Anite AnnOasio 126 
1212; Harris v. Brown, (lowa) 169 
NW 664; Murch y. G. O. Smith Mfg. 
Cos 47 Needs od, 193;,, 2OV AS 2h3 ein re 
Steele, 19 N. J. Eq. 120; Humphreys 
v. Humphreys, 15 Pa. Dist. 530. 

91.. Ferguson v. Rochford, 84 
Conn. 202, 79 A’ 177, AnnCas1912B 
tale In re Steele, 19 N. J. Eq. 

[a] Wustration.—If a new roof is 
needed ‘the life tenant is bound to 
put it on; if paint wears off he is 
bound to repaint it. Ferguson v. 
Rochford, 84 Conn. 202, 79 A 177, Ann 
Cas1912B 1212; In re Steele, 19 N. J. 
Eq. 120. 

92. Davenport’s Est., 
121. 

93. Shelangowski v. Schrack, 162 
Iowa 176, 148 NW _ 1081; Fisher 
v. Haney, 180 Ky. 257, 202 SW 495; 
Wilson y. Edmonds, 24 N. H. 517; 
Crowe v, Crisford, 17 Beay. 507, 51 
Reprint 1130. 

[a] Only reasonable repairs need 
be made. Fisher v. Haney, 180 Ky. 
257, 202 SW 495. 

94. Shelangowski v. Schrack, 162 
Iowa 176, 143 NW 1081; Suydam vy. 
Jackson, 54 N. Y. 450. 

95. Sohier v. Eldredge, 103 Mass. 
345; Griffith's st. 2) Pa. Dist i190" 
a PaO Ose OL or 


LOPay Dist: 


96. Clemence y. Steere, 1 R. I. 272, 


53 AmD 621. 
$7. Miller vy. Shields, 55 Ind. 71. 


98. Sampson vy. Grogan, 21 R. I. 
174, 42 A 712, 44 LRA 711. . 

99. Ky.—Prescott v. Grimes, 143 
ne 191, 186 SW 206, 33 LRANS 

Minn.—St. Paul Trust Co. vy. Mint- 
zer, 65 Minn. 124, 67 NW 657, 60 
AmSR 444, 32 LRA 756. 

N. J.—Woolston v. Pullen, 88 N. J. 
Eq. 35, 102 A 461. 

N. ¥.—Sarles v. Sarles, 3 Sandf. 
Ch. 601. 

Pa.—Humphreys v. Humphreys, 15 
Pa. Dist: 530. . 

1. Baker v. Esbin, 1 Chest. Co, 
(Pa.) 293: 

2. Prescott v. Grimes, 143 Ky. 191, 
136 SW 206, 33 LRANS 669; Sawyer 
v. Adams, 140 App. Div. 756, 126 
NYS 128. 

3. Prescott v. Grimes, 143 Ky. 191, 
136 SW 206, 33 LRANS 669; Baker v. 
Esbin, 1 Chest. Co. (Pa.) 293. 

4. Prescott v. Grimes, 143 Ky. 191, 
136 SW 206, 33 LRANS 669; Baker 
v. Esbin, 1 Chest. Co. (Pa.) 293. 

{a] The interest of the life tenant 
in the property may be subjected to 
the satisfaction of the cost of re- 
pairs. Prescott v. Grimes, 143 Ky. 
191, 186 SW 206, 33 LRANS 669. 

5..-St" Paul Trust ’Co. ‘v.: Mintzer; 
6h Minn. 124, 67 NW 657, 60 AmSR 
444, 32 LRA 756; Woolston v. Pul- 
len, 88 N. J. Eq. 35, 102 A 461; Baker 
v. Baker, 82 N. J. Eq. 150, 91 A 729: 
But see Sawyer v. Adams, 140 App. 
Div. 756, 126 NYS 128 (although a 
life tenant sued for waste is under 
an obligation to repair defects which 


are not caused by fire, a receiver — 


should not be appointed to collect the 
rents and apply them to the repairs; 
the life tenant’s obligation to prevent 
the building from deteriorating 
should be enforced by a mandatory 
injunction). 

6 Matter of Laytin, 20 NYS 72, 
2 Connoly Surr. (N. Y.) 106; Baker 
v. Esbin, 1 Chest. Co. (Pa.) 293. But 
see Griffith’s -Hst.,..2..-Pda," Dist. 1918 
12 Pa. Co. 614 (where the life ten- 
ant is seventy years of age and her 
share.of such expense, according to 
the Carlisle tables, would be minute, 
the whole amount will be charged 
against the estate). 

[a] The common-law rule for ap- 
portioning the cost of repairs, in the 
absence of evidence of the value of 
the respective interests, is one third 
to the life tenant and two thirds to 
the remainderman. Baker vy. Esbin, 
1 .Chest... Co. (Ba.)) 392: 


7. Wiggin v. Wiggin, 43 N. H. che 


80. AmD 192. 
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For later cases, developments and changes in the law see cumulative Wan ataiate same title, page and note @ number. ‘ 
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cannot sell any part of the property for this pur- 


pose.®8, 
[§ 91] 8. Improvements.° 


tioned.}2 


8 Thurston v. Thurston, 6 R. I. 


Aco ates Improvements 
v. 


‘ 176 
Ind. 521, 96 NE 579. 

Ky.—Neel v. Noland, 166 Ky. 455, 
463, 179 SW 430; Bigstaff v. Bigstaff, 
165 Ky. 251, 176 SW 1003. 

Pa.—Bradley’s Est., 3 Pa. Dist. 359, 
14 Pa. Co. 672; Tragbar’s Est., 2 Pa. 
Dist. 407, 12 Pa. Co. 635. 

Wash.—Stahl Vv. Schwartz, 81 
Wash. 2938, 142 P 651. 

Ont.—Wilson v. Graham, 13 Ont. 


Dowling, 


661. 

"il. , Matter Vof “Pollock; 3) Redt: 
Surr. (N. Y.) 100; Schrack’s Est., 9 
Ea Dist. 12495" Griflthe: sust., -2 Pa. 
rst. Ot. 2 Pa. Co. 61-4. 

12. Peck ‘v. Sherwood, 56 N. Y. 
615; Cogswell v. Cogswell, 2 EHdw. 


(N. Y.) 231; Moore v. Simonson, 27 
Oral, "39 MP) 105. 

Apportionment. of assessments for 
~ pamia improvements see infra 

13. Ga.—Burns v. Richardson, 145 
Ga. 430, 89 SE 418; Smith vy. Smith, 
133 Ga. 170, 65 SE 414. 

al —Garter v. Carter, 234, Ts 507, 
85 NE 292; Chilvers v. Race, 196 Ill. 
71, 63 NE 701. 

Ind.—Merrell v. Garver, 54 Ind. A. 
514, 101 NE 152. 

Iowa.—Harris v. Brown, 169 NW 
664; Shelangowski v. Schrack, 162 
Iowa 176, 143 NW 1081. 

Ky.—Larmon vy. Larmon, 173 Ky. 
477, 191 SW 110; Neel v. Noland, 166 
Ky. 455, 179 SW 430; Bigstaff v. Big- 
staff, 165 Ky. 251, 176 SW 10038; Gray 
v. McConnell, 144 Ky. 603, 139 SW 
838; Ratterman v. Apperson, 141 Ky. 
821, 133 SW 1005; Wilson v. Hamil- 
ton, 140 Ky. 327, 131 SW 32; Holmes 
v.. Lane, 136. Ky. 21; 123 SW. 318; 
Gaulbaugh v. Rouse, 104 SW 959, 31 
KyL 1195; Frederick v. Frederick, 
102 SW. 858, 31 KyL 583, 13 LRANS 
514; Robison v. Gray, 97 SW 347, 29 
KyL 1296; Mayes v. Payne, 60 SW 
710, 22 KyL 1465; Culleton vy. Kenne, 
39 SW 511, 18 KyL 1065; Nineteenth, 
ete., Presb. Church v. Fithian, 29 
SW 143, 16 Kyl 581; Caldwell v. Ja- 
cob, 22 SW 436, 27 SW 86, 16 KyL 
91: Sparks. v. Ball, 91 Ky., 502, 16 
SW 272, 13 KyL 638, 34 AmSR 236; 
Johnson vy. Stewart, 8 KyL 857. 

Me.—Doak v. Wiswell, 38 Me. 569; 
Austin v. Stevens, 24 Me. 520. 

Md.—Waener v. Ruhl, 133 Md. 521, 
105 A 770; Weber v. Lauman, 91 Md. 
90, 45 A 870. i 

Mass.—Sohier Eldredge, 103 
Mass. 345. é 
.Mich.—Stroh v. O’Hearn, 176 Mich. 
164, 142 NW 865. 


Vv. 


‘Minn.—Smalley v. Isaacson, 40 
Minn. 450, 42 NW 352. 
Miss.—Deanes v. Whitfield, 107 


Miss. 273, 65 S 246; Wilson v. Parker, 
14.8 264; Stewart v. Matheny, 66 


A tenant for life is 
not bound to make any permanent improvements 
on the estate;'° and when such improvements are 
made by an executor or trustee they are not charge- 
able against the life tenant except when made by 
his procurement, although in some cases where the 
improvement was a distinct benefit to both interests 
it has been held that the cost should be appor- 
¢ The rule, as generally stated, is, that if 
the life tenant himself makes permanent improve- 
ments it will be presumed that they were for his 
own benefit, and he cannot recover anything there- 
for from the remainderman or reversioner,'® espe- 
cially, where knowing that his interest is limited to 
a life estate, he makes improvements for the com- 
fort and convenience of himself and family.1¢ This 
rule apples to one holding under a life tenant 15 
and one lending him money for making improve- 


| 
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the expenditure 


the instrument 


Miss. 21, 5 S 387, 14 AmSR 538; Pass 
v. McLendon, 62 Miss. 580. 

Mo.—Missouri Cent. Bldg., ete, 
Assoc. v. Eveler, 237 Mo. 679, 685, 
Ca Aas 877, AnnCas1918A 486 [quot 

ye]. 

Nebr.—Schimpf v. Rhodewald, 62 
Nebr. 105, 86 NW 908. ‘ 

N. J.—Kimble v. Newark, 91 N. J. 
L. 249, 102 A 637, LRA1918E 793. 

N. Y.—Jacobs v. Steinbrink, 164 
App. Div. 715, 149 NYS 337; Matter 
of Very, 24 Misc. 139, 53 NYS 389, 2 
NYCivProe 163; Matter of Lamb, 10 
Mise. 638, 32 NYS 225. 

N. C.—Pendleton v. Williams, 175 
N. C. 248, 95 SH 500; Northcott v. 
Northcott, 175 N. C. 148, 95 SE 104, 
105 [quot Cyc]; Merritt v. Scott, 81 
IN, Ga (SSib. 

Or.—Moore_ v. Zilean Onlas 
ELM G | SNe toa ba LSS 

Pa.—Datesman’s App., 127 Pa, 348, 

17 A 1086, 1100. 
S. C.—Trimmier y. Darden, 61 S. C. 
220, 39 SE 373; Corbett v. Laurens, 26 
S. C. Eq. 301; Thurston y. Dickinson, 
19-SS'C! Higq> 317, 46 ‘Amb! 56. 


Simonson, 


Tenn.—Broyles v. Waddel, 11 
Heisk. 32. 
Tex.—HDlam vy. Harkhill, 60 Tex. 


581; Richmond v. Sims, (Civ. A.) 144 
SW 1142; Burns v. Parker, (Civ. A.) 
137 SW 705; Dearing v. Jordan, 62 
Tex. Civ. A. 107, 130 SW 876; Heidel- 
berg v. Behrens, (Civ. A.) 85 SW 
1029. 


Utah—Sheppick v. Sheppick, 44 
Utah? £34,738 Po Tiles: 

Wash.—Stahl _ v. Schwartz, 81 
Wash. 293, 142 RP 651. 

W. Va.—dJones v. Shufflin, 45 W. 
Va. 729, 31 SE 975, 72 AmSR 848. 

Eng.—Bostock v. Blakeney, 2 Bro. 


Ch. 653, 29 Reprint 362; Caldecott v. 
Brown, 2 Hare 144, 24 EngCh 144, 67 
Reprint 60. : 

Ont.—Re Trusts, 4 Ont. 518. 

“The tenant of a life estate, mak- 
ing permanent and valuable improve- 
ments, can have no claim upon the 
remaindermen for reimbursement. 
The improvements were made upon 
his own estate, for its better enjoy- 
ment by him, and presumably with 
full knowledge of the right in the 
remaindermen to the entire estate, 
with all its improvements, upon the 
termination of the life estate. The 
life tenant, in making improvements, 
does not expend his money for an- 
other’s use and advantage, but for 
his own. It would be as plausible to 
insist upon the, payment of rents by 
the life tenant when he demands the 
value of the improvements he has 


made upon the property.” Wilson v. 
Parker, (Miss.) 14 S 264 [quot 
Deanes v. Whitfield, 107 Miss. 273, 
65 S 246].° 


[a] The husband of a life tenant 
who makes improvements on the es- 
tate cannot recover from the re- 
mainé@erman. Creutz y. Heil, 89 Ky. 


ments cannot charge the remainderman.?¢ 
rule, however, is not absolutely without exception,!? 
as in the case of a life tenant who completes a 
dwelling house,'* or improvements ® begun by the 
donor of the estate, or who makes improvements 
upon mining property to prevent its forfeiture.?° 
And it has been somewhat relaxed by some of the 
later decisions,”+ it being held that where improve- 
ments of a permanent character have been made to 
the estate, by compulsion,?? as in the case of mu- 
nicipal improvements to be paid for by taxation,?% 
or where buildings become untenantable without 
neglect on the part of the life tenant,?* or where 
improvements are necessary by reason of changed 
conditions,?> or in order to obtain a reasonable re- 
turn from property which is unproductive,?* and 
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This 


for such improvements is for the 


best interests of the remaindermen, as well as the 
life tenant,*’ and does not contravene the terms of 


creating the life estate and the 


429, 12 SW 926, 11 KyL 652; Mayes 
v. Payne, 60 SW 710, 22 KyL 1465; 
Varney v. Stevens, 22 Me. 331. 

[b] In Porto Rico, under the 
statute, a life tenant or usufruc- 
tuary, and hence his lessees, has no 
right to be indemnified for improve- 
ments, but may remove them if it is 
possible to do so without damage to 
the property. De Lizarribar vy. Mour- 
raille, 5 Porto Rico Fed. 448. 

14. Holmes v. Lane, 136 Ky. 21, 


123 SW 318. 

15. Burns v. Richardson, 145 Ga. 
430, 89 SE 418; Gray v. Soden, 120 
Ky. “277, 86°SW 515, 27 Kyl, 673; 
Missouri Cent. Bldg., ete., Co. v. Eve- 
ler, 237 Mo. 679, 141 SW 877, AnnCas 
1913A 486. See also Deanes v. Whit- 
field, 107 Miss. 273, 65 S 246 (the 
purchaser from a life devisee is 
chargeable with the facts which 
could be ascertained by a reasonable 
examination of the records, and ‘is 
also chargeable with knowledge that 
he purchased from a life devisee, 
and cannot recover from the re- 
maindermen for improvements). 

Right of grantee of life tenant to 
recover for improvements in eject- 
ment see Improvements. 

16. Missouri Cent. Bldg., ete., Co. 
v. Eveler, 237 Mo. 679, 141 SW 877, 
AnnCas1913A 486. 

17. Sohier v. Eldredge, 103 Mass. 
345. 

18. Dent v. Dent, 30 Beav. 363, 54 
Reprint 929; Hibbert v. Cooke, 1 Sim. 
& St. 552;.1 BEngCh 552,) 57. Reprint 
OTS Re Trusts. 4 Ontasolss 

19. Jacobs v. Steinbrink, 164 App. 
Dive (lol 49 NYS 838. 

20. Dent v. Dent, 30 Beav. 363, 54 
Reprint 929. 

21. Humphrey v. Gerard, 83 Conn. 
346, 77 A 65; Stevens v. Melcher, 152 
N. Y. 551, 46 NE 965 [mod 80 Hun 
514, 39 NYS 625]; Matter of Whit- 
ney, 75 Misc. 610, 186 NYS 633. 

[a] The equitable right to have 
compensation for betterments made 
by a life tenant is one which charges 
the land with a lien which courts of 
equity will, upon proper occasion, 
recognize and by appropriate pro- 
cesses enforce. Humphrey v. Gerard, 
83 Conn. 346, 77 A 65. 

22. William R. Bush Constr. Co. 
v. Withnell, 190 Mo. A. 33, 175 SW 
260 [rev on other grounds 37 SCt 
481]; Taylor v. Planet Property, etc., 
Go,, 18 Mo. A. 137;) Matter of Whit- 
ney, 75 Misc. 610, 136 NYS 633. 

23. Matter of Whitney, 75 Misc. 
610, 186 NYS 633. See infra § 93. 
75. Mise. 


24, Matter of Whitney, 
610, 186 NYS 633. 

25. Matter of Whitney, 75 Misc. 
610, 186 NYS 633. ‘ 

26. Matter of Whitney, 75 Misc. 
610, 186 NYS 633. 

27. Matter of Ziegler, 82 Misc. 
10, 148 NYS 682; Matter of Whit- 


ney, 75 Misc. 610, 1386 NYS 633. 
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estate in remainder,?® the cost ef such improve- 
ments should be paid out of the corpus of the es- 
tate,?° or apportioned between the life tenant and 
the remaindermen according to the benefit accruing 
to each.2° According to some authorities the cost 
of permanent improvements should usually be borne 
by the remainderman,* especially where there are 
circumstances making this course equitable,*? it be- 
ing within the power of the court to apportion the 
expenses of improvements between the life tenant 
and the remainderman whenever it appears equita- 
ble to do so.°8 According to others the cost of per- 
manent improvements,?* which add to the value of 
both the life estate and remainder,*> should be equi- 
tably apportioned between the life tenant and the 
remainderman,®® taking into account the probable 
duration of the life estate and other relevant 
facts.27 And it has been held that in a proper case 
the cost of improvements, irrespective of whether 
they should be classed as permanent or as repairs, 
will be apportioned between the life tenant and the 
remainderman.*® It has been held that a life ten- 
ant °° or one claiming under him *° cannot charge 
the remainder estate 4! or remainderman personal- 
ly *? with improvements on the land, although he 
makes them in good faith under the belief that he 
is the absolute owner; but there is authority to the 
contrary,** and it is sometimes otherwise provided 
by statute.4*. The hfe tenant’s personal represen- 
tative cannot recover from the remainderman the 


28. Matter of Whitney, 75 Misc. 
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value of improvements, placed upon land by lessees 
of the life tenant, at their own expense, and to the 
cost of which the life tenant did not contribute.*? 
Where the life tenant is an infant and the income 
of the property is invested by order of the court in 
permanent improvements, the value of the improve- 
ments may be apportioned between the life tenant 
and the remainderman.*® Where a tenant for life 
is also a tenant in common of the remainder he will 
be allowed, on partition with his cotenants, com- 
pensation for improvements made during the con- 
tinuance of the life estate.47 The liability of the 
life tenant and the remainderman for the cost of 
improvements may depend upon an agreement made 
by them.*8 In the case of a sale under order of 
court of property on which the life tenant has made 
permanent improvements for the mutual accommo- 
dation of himself and the remainderman, he will 
be allowed to recover the value of such improve- 
ments out of the proceeds of the sale.*9 Under a 
warranty deed signed by the life tenant and the 
- heirs in the remainder, all improvements by the 
life tenant go with the property conveyed.®*° 
[§ 92] 9. Insurance.*t It has been stated as 
a general rule that the life tenant is not bound to 
keep the premises insured for the benefit of the 
remainderman or reversioner,®? unless there is an 
agreement that he shall do so,°? or a provision to 
that effect in the instrument creating the estate ;°* 


v. Dowling, 176 Ind. 521, 96 NE 579. 


holder of a life estate may be en- 


6107-136 “NYS_.633. 88. Uhl’s Est., 23 Pa. Dist. 386; | titled to compensation for better- 
29. Peltz v. Learned, 70 App. Div.| Davenport’s Est., 10 Pa. Dist. 121; | ments, when he in good faith claims 
312, 75 NYS 104; Matter of Ziegler, | Baker v. Esbin,, 1 Chest. Co. (Pa.) | the entire interest under color of ti- 
82 Misc. 10, 143 NYS 682; Matter of | 293. a tle thereto, and makes the improve- 
Whitney, 75 Misc. 610, 136 NYS 633. 39. Smith vy. Richey, (Ky.) 215 | ments under the belief that he is the 
30. Fuller v. Devolld, (Mo. A.) |SW 429; Scott v. Scott, i838 Ky. 604, | owner in fee. Bloom y. Strauss, 70 
128) SW 1011; William R. Bush} 210 SW 175: Stovall v. Mayhew, 173] Ark. 488, 69 SW 548, 72 SW 568. 
Constr. Co. v. Withnell, 190 Mo. A.| Ky. 212, 190 SW 676; Ratternian v. 45. Wagner v. Ruhl, 133 Md.. 523; 
33, 175 SW 260 [rev on _ other | Apperson, 141 Ky. 821, 133 SW 1005;|105 A 770. 
grounds 37 SCt 481]; Taylor v.| Wilson vy. Hamilton, 140 Ky. 327, 46. Gray v. Gray, 144 Ky. 603. 
Planet Property, ‘etc., Co., 78 Mo. A.|.131.SW 32; Nineteenth St., etc., Presb. |139 SW 838; Caldwell v. Jacob, 10 
137; King iy) King, 41 N- YY. “Super. |.Church’ v. Withian, 29 SW 143, 16 Kyl | KybL 24. But see Caldwell v. Jacob, 


516; Matter of Whitney, 75 Misc. 610; 
136 NYS 633; Kirchner y. Kirchner, | Sheppick v. 
71 Misc. 57, 127 NYS 399; Matter of |138 P 1169. 
Younge,.17 Mise. .680,; 40° NYS 5393 
Cromwell vy. Kirk, 1 Dem. Surr. 
(N. Y.) 599; Gillespie v. Brooks, 2 
Redf. Surr. (N. Y.) 349. 

31. Hooker vy. Goodwin, 91 Conn, 
463, 99 A 1059, AnnCas1918D 1159; 


12 SE 296; 
215 SW 429; 


person, 141 Ky. 
Robinson vy. 


581; Johnson y. Stewart, 8 KyL Sov; |.22 
Sheppick, 


40. Taylor v. Kemp, 
Smith y. Richey, 
Scott v. Scott, 
604, 210 SW 175; 
821, 133 SW 1005; 
Gray, 


Sw 436, 27 SW 86, 16 KyL 21 
(where the life tenant and remain- 
derman are infants, money of the 
life tenant expendedin improving the 
(Ky.) J estate cannot be afterward recov- 
183 Ky.]ered from the remainderman, al- 
Ratterman y. Ap-j| though the improvements were made 


44 Utah 131, 
86 Ga. 181, 


a proper proceeding instituted by the 


[§§ 91-92 


by authority of the court given in’ 


In re Wright, 234 Pa. 580, 83 A 427; 
Norris’s Est., 26 Pa. Dist. 775; Simp- 
S80 Si Lst,u20. ba Dist. 760) whys 
Hst., 23 Pa. Dist. 386; Tragbar’s Est., 
2 Pa, Dist. 407. 

[a] MTiustrations.—(1) A _ bath- 
room. Hooker vy. Goodwin, 91 Conn. 
463, 99 A 1059, AnnCas1918D 1159. 
(2) A sewer. Simpson’s Est., 23 Pa. 
Dist. 750; Bradley’s EHst., 3 Pa. Dist. 
359; Van Duren’s Bst., 1 Pa. Dist. 156. 

32... Hoyts .Mst., 236: Pay (433), 84 
A835 [aff 48 Pa., Super. 359]; In: re 
Wright, 234 Pa: 580, 838 A 427; Uhl’s 
Est., 23 Pa. Dist. 386; Griffiths’ Hst., 
2.Pa. Dist! 191, 12 Pa, "Co: 614; Ash's 
BDStia 26. ba. GO. LOO: 

33. In re Wright, 234 Pa. 580) 83 
Fe a Norris’s BHst., 26 Pa. Dist. 
175. ; 

384. Lantz v. Caraway, 180 Ind. 
484, 103 NE 335, 50 LRANS 32; Kline 
v. Dowling, 176 Ind. 521, 96 NE 
579, 561. 

[a] Dilustration. — Sewers and 
drains. Lantz v. Caraway, 180 Ind. 
484, 103 NE 335, 50 LRANS 32; Kline 
v. Dowling, 176 Ind. 521, 96 NE 579. 

85. Lantz v. Caraway, 180 Ind. 
484, 103 NE 235, 50 LRANS 82; Kline 
v. Dowling, 176 Ind. 521, 96 NE 579. 

386. Lantz v. Caraway, 180 Ind. 
484, 103 NE 335, 50 LRANS 32; Kline 
v. Dowling, 176 Ind. 621, 96 NE 579. 

87. Lantz v. Caraway. 180 Ind. 
484, 103 NE 3385, 50 LRANS 32; Kline 


97 SW 347, 29 
KyL 1296, 


41.’ Smith v. Richey, (Ky.) 215 
SW 429; Scott v. Seott, 183 Ky. 604, 
210 SW 175; Stovall v. Mayhew, 173 
Ky. 212, 190 SW 675; Ratterman v. 
Apperson, 141 Ky. 821, 133 SW 1005; 
Wilson v. Hamilton, 140 Ky. 327, 1381 
SW 32; Robinson y. Gray, 97 SW 347, 
29 KyL 1296; Nineteenth St., ete., 
Presb. Church y. Fithian, 29 SW 1438, 
16 KyL 581;- Johnson v. Stewart, 8 
KyL 857. 

42. Stovall v. Mayhew, 173 Ky. 
212, 190 SW 675; Wilson y. Hamilton, 
140 Ky. 327, 181 SW 32; Nineteenth 
St, -etc,,, Presby Church’ v.. Eithian, 
29 SW 148, 16 Kyl 581; Johnson v. 
Stewart, 8 KyL 857. : 

43. Faison v. Kelly; 149: N. G 
282, 62 SE?'1086; Bond y:. “Hill, 37 
Tex. 626. See also Young v. Denike, 
2 Ont. L. 723 (where parties agree and 
ask that failing title they be restored 
to their former position). 

{a] Where the remaindermen rep- 
resent to a wife that her husband 
owns the land, when in fact he owns 
the life estate only, and thereby in- 
duce her to invest her separate funds 
in permanent improvements upon the 
land, she has a cause of action 
against the remaindermen for the 
funds invested. Holder v. Melugin, 
(Tex. Civ. A.) 146 SW 958: 


44. See statutory provisions, 
[a] In Arkansas by statute, the 


guardian). 


47. Broyles v. Waddel, 11 Heisk. 
(Tenn.) 32. 

ie Meyer’s BEst., 66 Pa. Super. 
115 


49. Gambril vy. Gambril, 3 Md. Ch. 


50. Gaulbaugh v. Rouse, 104 SW 
95 Sy To be 

Bk Insurance generally see Fire 
Insurance [19 Cyc 565]; and other 
insurance titles. 

52. Harrison v, Pepper, 166 Mass. 
288, 44 NE 222, 55 AmSR 404, 33 
LRA 239; In re Smith, 158 Mich. 
174, 122 NW 564; Re Curry, 33 N. S. 
392. But see Kincheloe y. Gibson, 
115 Va. 119, 78 SE 6038 (raising but 
not deciding the question whether a 
court of equity can, in any case, im- 
pose upon a life tenant the burden 
of insuring buildings on real estate 
for the benefit of the remainder- 
men). 

53. Harrisen v. Pepper, 166 Mass. 
288, 44 NE 222, 55 AmSR 404, 33 
LRA 239; Berry v. American Cent. 
Ins. Cos/ 1382) N.- Vi 49,5 “30 ANE 2254) 
28 AmSR 548 [aff 8 NYS 762, 5 Silv. 
Sup. 242]. 

54. Hopkins v. Keazer, 89 Me, 347, 
36 A 615; Harrison y. Pepper, 166 
Mass. 288, 44 NE 222, 55 AmSR 404, 
33 LRA 239; In re Smith, 158 Mich. 
174, 122 NW 564. 

{a] Waste not to insure.—Where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eas 


§§ 92-93] 


and that either may insure for his own benefit.®5 
It has also been said that while the general rule is 
that that tenant for life and the remainderman pay 
imsurance for their respective interests,°° under 
some circumstances the insurance is chargeable to 
the life tenant.>” Thus where the estate is subject 
to a mortgage executed by the donor of the life 
estate and containing a covenant that the buildings 
on the estate shall be kept insured, the premiums 
must be paid by the life tenant.°8 And it has been 
said that the true rule is that if the insurance bene- 
fits solely the life tenant then he must pay the pre- 
mium, if the remainderman only is benefited then he 
must pay it, if both the tenant and the remainder- 
man are benefited it must be apportioned between 
them.®® It has been held that neither the life ten- 
ant nor the remainderman will be benefited by the 
other’s policy.®° So if the life tenant insures for 
his own benefit and the property is destroyed he is 
entitled to the entire proceeds, which need not be 
_applied to rebuilding,®? even though the amount re- 
‘ceived is greatly in excess of the actual value of 
the life estate.°? But on the other hand it has 
~been decided that if property is insured by the life 
tenant, the proceeds in ease of a total loss, must 
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be used in rebuilding or must go to the remainder- 
man reserving the interest for life for the life ten- 
ant.°* Where a building is insured by the life ten- 
ant in his own name, but for the benefit of both 
himself and the remainderman, he is entitled to re- 
cover the entire amount of the insurance, and to 
hold the part in excess of his interest as trustee for 
the remainderman.** If a building is already in- 
sured prior to the creation of the life estate and is 
afterward totally destroyed, the property is in ef- 
feet converted into personalty and the tenant for 
life is entitled to the income of the insurance money 
for his life and the reversioner to the principal 
after the tenant’s death,® and neither has a right 
to require that the money should be applied to re- 
building the house;®* but where the building is 
merely damaged either the tenant for life or the 
reversioner has a right to demand that the insur- 
ance money be applied to repairing the injury, and 
as far as so applied the interest of the parties in 
the insurance is absorbed and is represented by the 
repaired building.® 

[§ 93] 10. Taxes and Assessments.°S <A life 
tenant,®® in possession, enjoying the rents and prof- 


‘insurance on the property is made 
an express charge on>the life estate 
| the life tenant must, at the risk #»f 
| committing waste if neglected, ein- 
/-sure the property for the benefit of 
| the whole estate. Hopkins v. Keazer, 
89 Me. 347, 36 A 615. 
| 55. Spalding v. Miller, 103 Ky. 
405, 45 SW 462, 20 KyL 131; Har- 
| rison v. Pepper, 166 Mass. 288, 44 
NE 222, 55 AmSR 404, 33 LRA 239; 
| In re Smith, 158 Mich. 174, 122 NW 
564; Kearney v. Kearney, 17 N. J. 
Eq. 59. [aff 17. No-J. Eq. 504]. 
[a] A life estate is an insurable 
interest.—Louden v. Waddle, 98 Pa. 


242. 

56. Rogers v. Genung, (N. J. Ch.) 
76 A 2383; Kearney v. Kearney, 17 
Nie dee Eq. 59) [afi 17 .N.. J. Ha. 504]. 

57. Rogers v. Genung, (N. J. Ch.) 
76 A 233; Perrine v. Newell, 49 N. 
wo. Bq) 57,23 A’ 492) [aff 62 Nei J. Hg: 
14, 49 A 724]. 

58. Stevens v. Melcher, 152 N. Y. 
551, 46 NE 965 [mod 80 Hun 514, 30 


NYS 825]. 
59. Stahl v. Schwartz, 81 Wash. 
298, 142 P 651. See also Peck v. 


Sherwood, 56 N, Y. 615 (expense of 
insurance apportioned without dis- 
cussing any reason therefor); Kirch- 
ner v. Kirchner, 71 Misc. 57, 127 NYS 
399 (the expense of insurance on a 
building on premises held by a life 
tenant should be apportioned between 
the life tenant and remaindermen). 

[a] Death of life tenant during 
insurance period.—Where a testator 
devises his estate to an executor in 
trust, giving to his wife the income 
and benefit of the estate for life, 
and the executor insures the build- 
ings on the estate, and the widow 
dies before the expiration of the 
period for which they are insured, 
she is chargeable only with the pro- 
portionate amount of the premium 
corresponding to the part of the time 
elapsed prior to the death. Matter 
of Wyatt, 9 Misc. 285, 30 NYS 275. 

60. Spalding v. Miller, 103 Ky. 
405, 45 Sw 462, 20 KyL 131; Harrison 
‘vy, Pepper, 166 Mass. 288, 44 NE 222, 
55 AmSR 404, 33 LRA 239; Kearney 
vy. Kearney, 17 N. J. Eq. 59 [aff 17 
N. J. Eq. 504]. 


61. Ky.—Spalding v. Miller, 103 
Ky. 405, 45 SW 462, 20 KyL 131. 
Mass.—Harrison vy. Pepper, 166 


Mass. 288, 44 NE 222, 55 AmSR 404, 
33 LRA 239. ; 
- N. Y.=Sawyer v. Adams, 140 App. 
Div. 756, 126 NYS 128; Addis v. Ad- 
‘dis, 14 NYS 657. 

R. I.—Sampson v. Grogan, 21 R. I. 
174,542 A 712, 44 LRA 711. 


N. S.—Re Curry, 33 N. S. 392. 

62. Spalding v. Miller, 103 Ky. 
405, 45 SW 462, 20 KyL 131. 

63. Green v. Green, 50 S. C. 514, 
27 SE 952, 62 AmSR 846. See also 
In re Smith, 158 Mich. 174, 122 NW 
564 (apparently approving this rule). 

64. Welsh y. London Assur. Corp., 


151 Pa, 607, 25 A 142, 31 AmSR 786. 
65. Graham v. Roberts, 43 N. C. 
99; Haxall v. Shippen, 10 Leigh (37 
Va.) 536, 34 AmD 745. 

66. Haxatl v. Shippen, 10 Leigh 
(37 Va.) 536, 834 AmD 745, 

67. Brough v. Higgins, 2 Gratt. 
(43 Va.) 408. ; 

68. See generally Taxation [37 
Cyc 672]. 

es. U. S.—Pike v. Wassell, 94 U. 
S. 711, 24 L. ed. 307; London Under- 
ground WPlectric R. Co., Ltd. v. Owsley, 
190 Fed. 679 [mod on other grounds 
196 Fed. 278, 116 CCA 98, 40 LRANS 
609]; Newby v. Brownlee, 23 Fed. 
320; Patrick v. Sherwood, 18 F. Cas. 
No. 10,804, 4 Blatchf, 112; Chaplin 
Vere llewas uke ou Obs ale 2 1s 

Ala.—Pruitt v. Holly, 73 Ala. 369. 

Ark.—Inman v. Quirey, 128 Ark. 
605, 194 SW 858; Magness vy. Har- 
ris, 80 Ark. 583, 98 SW 362. 


Cal.—Los Angeles County v. Wi- 
nans, 138 Cal. A, 234, 109 P 640. 
Conn.—Meriden v. Maloney, 74 


Conn. 90, 49 A 897; White v. Portland, 
67 Conn. 272, 34 A 1022. 


D. C.—Stansbury y. Inglehart, 20 
iB LOR RY 
Ga.—McCook v. Harp, 81 Ga. 229, 


7 SE 174. 

Ida.—Wilson v. luinder, 21 Ida. 576, 
123 P 487, 42 LRANS 242, AnnCas 
1913E 148. 

Tll.— Blair v. Johnson, 215 Til. 552, 
74 NE 747; Wright y. Stice, 173 Ill. 
571, 51 NE 71; Lehmann vy. Roth- 
barthy 212 VD edeo serettyman vy. 
Walston, 34 Ill. 175. 

Ind.—Figgins v. Figgins, 53 Ind. A. 
43, 101 NE 110. 

Iowa.—Harris v. Brown, 169 NW 

Kregel v. Freedelake, 169 NW 
642; Gates v. Wirth, 181 Iowa 19, 
163 NW 215; National Surety Co, v. 
Walker, 148 Iowa 157, 125 NW 338, 
38 LRANS 333; Olleman y. Kelgore, 
52 Iowa 88, 2 NW 612. 

Kan.—Jinkiaway v. Ford, 93 Kan. 
797, 145 P 885, LRA1915E 348, Ann 
Cas1916D 321. 

Ky.—May v. Chesapeake, ete. R. 
Co., 184 Ky. 493, 212 SW 131; Todd 
v. Owen First Nat. Bank, 173 Ky. 60, 
190 SW 468; Anderson v. Daugherty, 
169 Ky. 308, 183 SW 545; Gaulbaugh 


~v. Rouse, 104 SW 959, 31 KyL 1195; 


Delker v. Owensboro, 98 SW 1031, 


30 KyL 440; Morrison y. Fletcher, 
119 Ky. 488, 84 SW 548, 27 KyL 124; 
Loeb v. Struck, 42 SW 401, 19 KyL 
935; Creutz vy. Heil, 89 Ky. 429, 12 
SW 926, 11 KyL 652; Johnson v. 
Smith, 5 Bush 102; Arnold vy. Smith, 
3 Bush 163; Dumesnil y. Louisville, 
2 KyL 429, 11 Ky. Op. 180. 

La.—Mehle v. Bensel, 39 La. Ann. 
680, 2 S 201. 

Me.—Kelley vy. Jones, 110 Me. 360, 
86 A 252; Garland v. Garland, 73 Me. 
97; Stetson v. Day, 51 Me. 434; Var- 
ney v. Stevens, 22 Me. 331. 

Md.—Spitzer v. Martin, 130 Md. 428, 
100 A 739. 

Mass.—Solis v. Williams, 205 Mass. 
350, 91 NE 148; Plympton v. Bos- 
ton Dispensary, 106 Mass. 544, 

Mich.—Myers v. Myers, 186 Mich. 
215, 152 NW 934; Heilwig v. Nybeck, 
179 Mich. 292, 146 NW 141, AnnCas 
1915D 380; Jeffers v. Sydnam, 129 
Mich, 440, 89 NW 42; Watkins v. 
Green, 101 Mich. 493, 60 NW 44; 
Jenks v. Horton, 96 Mich?s 13, 55 NW 
372; Smith. v. Blindbury, 66 Mich.° 
319, 33 NW 391. But see McCall v. 
McCall, 159 Mich, 144, 123 NW 550 
(where a son, the tenant in remain- 
der, had the use of the lands and 
appropriated to his own use buildings 
thereon of, considerable value). 

Minn.—Baldwin vy. Zien, 117 Minn. 
178, 134 NW 498; St. Paul Trust Co. 
v. Mintzer, 65 Minn. 124, 67 NW 657, 
60 AmSR 444, 32 LRA 756; Smalley 
v. Issacson, 40 Minn. 450, 42 NW 352. 
p Bree ayer ee v. Barry, 59 Miss. 
289. 

Mo.—Powell v. Bowen, 214 SW 
142; Fountain v. Starbuck, 209 SW 
900; Lewis v. Barnes, 199 SW 212; 
Nichols v. Hobbs, 197 SW 259; Brad- 
ley’ v. Goff, 243 Mo. 95, 147 SW 1012; 
Hall v. French, 165 Mo. 430, 65 SW 
769; Bone v. Tyrrell, 113 Mo. 175, 20 
SW 796; William R. Bush Constr. Co. 
v. Withnell, 190 Mo. A. 33, 175 SW 


260; Fuller v. Devolld, 144 Mo. A. 
93, 128 SW 1011; Hildenbrandt v. 
Wolff, 79 Mo. A. 333. 


Nebr.—King y. Boettcher, 96 Nebr. 
S19 soOn La EN Wee ScoOes quot Cycl> 
Johnson County v. Tierney, 76 NW 
1090; Disher vy. Disher, 45 Nebr. 100, 
63 NW 368. 

N. H.—Peirce vy. Burroughs, 58 N. 
H. 302. ; 

N. J.—Woolston v. Pullen, 88 N. J. 
Eq. 35, 102 A 461; Martin vy. Kim- 
ball, 86 N. J. Eq. 10, 96 A 565; Baker 
v. Baker, 82 N. J.:Eq. 150, 91 A 729; 
Rogers v. Genung, 76 A 2383; In re 
Morton, 74 N. J. Eq. 797, 70 A 680; 
Brearley v. Molten, 62 N. J. Eq. 
345, 50 A 317; Murch v. J. O. Smith 
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its,’° and those succeeding to his estate,71 must pay 
all the ordinary taxes on the property during the 
continuance of his estate, unless there is some 
agreement,’* or some provision in the instrument 
creating the estate relieving him of this liability ;*° 
and in the ease of his failure to do so a receiver 
may be appointed to collect the rents and income 
and apply them to this purpose,"* or the remainder- 
man may pay the taxes and recover the amount 
from the life tenant,’° and a lien may be declared 
upon the interest of the life tenant in favor of the 
remainderman for the amount which the latter has 
The life estate as such is not taxed 


had to pay.”® 


MRS OO. ala UNe I Gs, S93) 7.20 A. 
OTs weratt) ver. Douglas, "38 YN= J, Hq. 
516; Holcombe v. Holcombe, 27 N. J. 
Hig/473 [aff 29 N. J. Hg. 597]. 

N. Y.—Spencer v, Spencer, 219 N. 
Y. 459, 114 NE 849, AnnCas1918E 943 
[mod 169 App. Div. 54, 154 NYS 
527]; Chamberlin v. Gleason, 163 N. 


Y, 214, 57 NE 487; Ebling v. Dreyer,, 


149 N. Y. 460, 44 NE 155 [rev 79 Hun 
3819, 29 NYS 459]; Welsh v. Taylor, 
134 N. Y. 450, 31 NE 896, 18 LRA 535; 
Starr v. Starr, 132 N. Y. 154, 30 NE 
384; In re Albertson, 113 N. Y. 434, 
21 NE 117; Thomas v. Evans, 105 N. 
We 600 12 NEw 571, 59, AmR 519) 27 
NYWklyDig 152; Sidenberg v. Ely, 90 
N. Y. 257, 48 AmR 163, 11 AbbPrNS 
354; Deraismes y. Deraismes, 72 N. 
Y. 154; Matter of Farrell, 133 App. 
Div. 97, TR INY Siek73 “atl 198) Nay. 
579, 92 NE 1084]; Matter of Corbin, 
101 App. Div. 25, 91 NYS 797; Sage v. 
Gloversville, 43 App. Div. 245, 60 
NYS 791; De Witt v. Cooper, 18 Hun 
67; Carter v. Youngs, 42 N. Y. Super. 
418; Van Pelt v. New York, 91 Misc. 
550, 155 NYS 95. Matter of Teller, 
75 Misc. 592, 136 NYS 457; Matter of 
Menzie, 54 Misc. 188, 105 NYS 925; 
Matter of Burr, 48 Misc. 56, 96 NYS 
225 [rev on other grounds 118 App. 
Div. 482, 104 NYS 29]; Matter of 
Very, 24 Mise. 139, 53 NYS 389, 28 
NYCivProc 163; Conkie v. Grisson, 24 
Mise. 115, 52 NYS 500; Closs v. El- 
dert, 16 Misc. 104, 37 NYS 3538; Peo. v. 
Pulteney Bd. of Assessors, 101 NYS 
176; Fleet v. Dorland, 11 HowPr 489; 
Cairns v. Chabert, 3 Edw. 312. 

N. C.—Smith v. Miller, 158 N. C. 
98, 73 SE 118; Willard vy. Blount, 33 
ING CalG6 24: 

Oh.—Sherman y. Sherman, 25 Oh. 
Cir. Ct. 768; Cook v. Prosser, 14 Oh. 
Cir. Ct. 137; Robinson v. Bowler, 18 
OhsiGir-BCRwN.»S) 8i2: 

Or.—Abernethy v. Orton, 42 Or, 437, 
Cam PiS27, 996 AmSiRa Tics. 

Pa.—Simpson’s HEst., 23 Pa. Dist. 

38 Pa. Co. 224; Jew- 


750; Ward's Est., 
ell’s Hst., 11 Phila, 73; McDonald v. 
SOR. YL. 


Hevlin, 4 Phila. 73. 

R. I.—Sheffield v. Cooke, 
217, 98 A 161, AnnCas1918H 961. 

Tenn.—Fergeson v. Quinn, 97 Tenn. 
46, 86 SW 576, 338 LRA 688; Stovall 
v. Austin, 16 Lea 700; Anderson v. 
Hensley, 8 Heisk. 834. 

Sheppick, 44 


Utah.—Sheppick  v. 
Utah’ 131, 138 P1169. 

Vt.—Wilmot v. Lathrop, 67 Vt. 671, 
32 A 861; Webb vy. Burlington, 28 
ViiwelSs: 

Va.—Kincheloe v. Gibson, 115 Va. 
119, 78 SE 603; Downey v. Strouse, 
101 Va, 226, 43 SE 348. 

Wash.—McDowell v. Beckham, 72 
Wash, 224, 130 P 350. 

Wis.—Tellett v. Albregtson, 160 
Wis. 487, 152 NW 152; Niland v. 
Niland, 154 Wis. 514, 148 NW 170; 
Boon v. Root, 137 Wis, 451, 119 NW 
121; Hart v. Hart, 117 Wis. 639, 94 NW 
890; Phelan v. Boylan, 25 Wis. 679. 

Ont.—Re Cunningham, 12 OntWN 
268; Gray v. Hetch, 18 Grant Ch. 
(U. C.) 72; Biscoe v. Van Bearle, 6 
Grant Ch. (U. C.) 4388. 

[a] Not liable for taxes not levied. 
—The listing by the assessor is not 
the imposition of a burden, and so a 
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testator’s death, 


life tenant 
merely assessed, but not levied, un- 
til after termination of the life ten- 
ancy. Gates v. Wirth, 181 Iowa 19, 
1638 NW 215. 

[b] Personal property.—Where per- 
sonal property is bequeathed to, and 
held by, a trustee, the interest or in- 
come to be paid to a person during 
life, it is to be assessed to the per- 
son entitled to the income. Webb v. 
Burlington, 28 Vt. 188. 

{[c] Where a part of the estate is 
bank stock, the ordinary taxes as- 
sessed upon the stock during the life 
estate are a charge upon the life es- 
ne Pierce v. Burroughs, 58 N. H. 

{d] The life tenant of a fund is 
subject to the same liability as to 
taxes, and the trustee of the fund 
may retain out of the income a suffi- 
cient amount for this purpose. Hol- 
combe y. Holcombe, 27 N. J. Eq. 478 
pati 290 Ne "dS. Sho 6597. 

{e] The reservation of rent does 
not change the nature of the estate 
or relieve the life tenant from his 
liability, Carter v. Youngs, 42 N. Y. 
Super. 418. 

70. Ussery v. Sweet, (Ark.) 208 
SW 600; and see cases infra notes 83, 
84, A 
71. Ida.—Wilson vy. Linder, 21 Ida. 
576, 123 P 487, 42 LRANS 242, Ann 
Cas1913EH 148. 

Ky.—Brodie vy, Parsons, 64 SW 426, 
23 KyL 831. 

Mass.—Solis v. Williams, 205 Mass. 


300) (91 (NE 148: 


Mo.—Nichols v. Hobbs, 197 SW 258. 

Nebr.—King v. Boettcher, 96 Nebr. 
319, 147 NW 836. 

Oh.—Sherman y. Sherman, 25 Oh. 
Cin: Cey( 68, 

[a] Conveyance in fee.—A _ pur- 
chaser from a life tenant, although 
holding under a deed which purports 
to convey the fee, must pay the an- 
nual taxes, and cannot recover there- 
for when ejected by the remainder- 
man, Bone v. Tyrrell, 113 Mo. 175, 
20 SW 796. 

{b] A mere lessee from the life 
tenant is under no obligation to pay 
the taxes. Wilson v. Linder, 21 Ida. 
576, 123 P 487, 42 LRANS 242, Ann 
Cas19138E 148, 

72. Kregel v. Freedelake, (Iowa) 
169 NW 642; Abernethy v. Orton, 42 
Ore 437,° Ti VP? 827.7. 9b (Ams R74: 
Tellett v. Albregtson, 160 Wis. 487, 
152 NW 152: 

fa] Burden of proving such agree- 
ment is upon the life tenant. Aber- 
nethy v. Orton, 42 Or. 437, 71 P 327, 
95 AmSR 774, 

73. Griffin v. Fleming, 72 Ga. 697: 
Spencer v. Spencer, 219 N. Y. 459, 
114 NE 849, AnnCas1918E 943 [mod 
169 App. Div. 54, 154 NYS 527]; In 
re Tracy, 179 N. Y. 501, 72 NE 519; 
Chamberlin v. Gleason, 163 N. Y. 214, 
57 NE 487; Clarke v. Clarke, 145 N. 
Y. 476, 40 NE 220 [aff 8 Misc. 339, 
29" NYS S338 Io Starr” ve starr, fuse 
N. Y. 154, 30 NE 384 [aff 54 Hun 300, 
7 NYS 580]; Matter of Brooklyn 
Trust Co., 92 Misc. 674, 157 NYS 547; 
Sheffield vy. Cooke, 39 R. I. 217, 98 A 
161, 165, AnnCas191SE 961; Man- 
love v. Gaut, 2 Tenn. Ch. A. 410. 


is not liable for taxes” 


| 


| 
i 


Taxes assessed before the 
and which have become a liability 


against him, should be paid by his executor, and 
cannot be charged against the life tenant.*$ 
been decided that taxes which have become a lien | 
on the land before the life tenant’s death must be 
paid by his representative, although not payable un- 
til after such death;7® but on the other hand it has 
been held that on the death of the life tenant taxes 
for the current year should be apportioned between 
him and the remainderman according to the respee- 


it has 


{a] Rule applied—(1) Where a 
will shows an intention that the en- 
tire income of a trust fund should be 
paid to the tenant for life, the trus- 
tee should pay the taxes out of the 
principal fund. Crater v. Ryan, 130 
N. C. 618, 41 SE 800. (2) Where the 
devise of an income from an estate 
for life provides that, if the income 
in any year shall be less than a 
stated amount, the deficiency shall be 
made up out of the principal, this 
interest cannot be reduced by the 
payment of taxes below the amount 
A ie Bruner’s Hstate, 6 Pa. Co. 

1: 

74. Goodman y. Malcolm, 5 Kan, 
AS 235,043 P 439 St. Paul Trust Cas 
v. Mintzer, 65 Minn, 124, 67 NW 657, 
60 AmSR 444, 32 LRA 756; Woolston 
Vv. "Pullen; #88. NSU. = Bg. son lores 
461; Sidenberg v. Ely, 90 N. Y. 257, 
43 AmR 163; Sage v. Gloversville, 
43 App. Div. 245, 60 NYS 791; Carter 
V0 youngs, 42" Ni“ .¥) (Super. "236 
Cairns v. Chabert, 3 Edw. (N. Y.) 
312. See also Pike v. Wassell, 94 
Us (SP 224 Ta.” ede 3307 nor decid- 
ing the question directly but approy- 
ing of the rule). 

.{a] In Michigan the appointment 


of a receiver is not a proper rem- 
edy. Jenks v. Horton, 96 Mich. 13, 
55° NW. 372. 

75. Ark.—Ussery v. Sweet, 208 
SW 600. 

I1l.—Ure v. Ure, 223 Ill. 454, 79 NE 
153, 114 AmSR 336. 

Ind.—Clark y. Middlesworth, 8:2 
Ind. 240. 

N. J.—Murch v. J. O. Smith Mfg. 
Cour a TaN o Md 98, 20) A dust 

N. Y.—Sidenberg v. Ely, 90 N. Y. 


257, 43 AmR 163, 11 -AbbPrNS 
354; Deraismes v. Deraismes, 72 N. 
Ae 154; Cairns v. Chabert, 3 Edw. 
312 : 


N. C.—Smith vz. Miller, 158 No Gs 
98, 73 SH 118. 

Oh.—Robinson v. Bowler, 18 Oh. 
Ob AOI SeINE ISS BHR 


Or,— Abernethy v. Orton, 42 Or. 437, 


TP seat 9b AMS, 1774. 
Wash. — Hayes v. Gaston, 66 Wash. 
300,119 PP 818. 
25 Wis. 


Wis.—Phelan vy. 
679. 

But see Huddleston v. Washington, 
136 Cal. 514, 69 P 146 (where a re- 
mainderman caused property to be as- 
sessed to him, and paid the taxes 
without compulsion, he could not re- 
cover the amount as for money paid, 
although payment was demanded of 
the life tenant, and he, knowing of 


Boylan, 


the assessment, made no  objec- 
tion). i 

76. Ussery “v. Sweet, (Ark.) 208 
SW 600; Figgins v. Figgins, 53> bods 


oe tor 101 NE EO Abernethy v. Or- 
ron. 42 Or, 437, (ate. 327, 95° AmSR 

77. White vy. Marion, 139 Iowa 479, 
117 NW 254. 

78. Matter of Babcock, 52 Hun 142, 
4 NYS 403 [aff 115 N. Y. 450, 22 NH 
263]; Matter of Franklin, 26 Misc. 
107, 56 NYS 858; Trimmier y. Darden, 
61 8. C. 220, 39 SE 373; Kincheloe v. 
Gibson, 115 Va. 119, 78 SE 603. 

79. Brodie v. Parsons, 64 SW 426, 
23 EGY El Sigil. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


but the land is taxed and the payment of the tax 4 
is left for the determination of the life tenant and } 
the owner of the fee.’? 


| 


§ 93] 


in advance by the life tenant, his estate may recover 
the amount due from such apportionment.*! To re- 
lieve real estate from the lien for taxes a remain- 
derman will have to pay taxes assessed before the 
life tenant’s death and unpaid by him.*? 

Unproductive realty. Where taxes are assessed 
against unproductive real estate, it has been held 
that they are not chargeable to the life tenant.%? 
But it has also been held that, where the trust es- 
tate to whose income the life tenant is entitled 
consists in part of unimproved property producing 
no revenue, the life tenant is bound to pay the taxes 
on the unimproved property from the income de- 
rived by him from the revenue producing property, 
so far as such income extends.8* 

Limit of liability. The liability as a rule is lim- 
ited to the income or rental value of the property,® 
but all of the rents and profits accruing during the 
continuance of the life estate are applicable to the 
discharge of the liability.® 

Waste. To allow the estate to be sold for taxes 
is waste,®? and the life tenant is liable to the re- 
mainderman for the injury sustained by him,*® ex- 
cept in cases where the income or rental value of 
the property was insufficient to pay the taxes,®® 


80. Holmes v. Taber, 9 £Allen 


‘(Mass.) 246; Crump’s Hst., 2 Pa. Dist.|166 NW 882. 
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tive periods of their enjoyment,®° and that, if paid 


Mich.—In re Miner, 201 Mich. 115, 


[21C.5.] 957 


and it is for the remainderman to show that the in- 
come from the property was sufficient for this pur- 


_pose.°° 


Illegal tax, If the life tenant deems the taxes 
illegal, notice of that should be given to the re- 
versioner, and the latter indemnified against loss, 
if payment of the taxes is to be resisted.94 

An assessment ° for a public improvement is not 
an ordinary tax,®? and the question whether it must 
be borne by the life tenant or by the remainderman, 
or apportioned between the two, depends to a large 
extent upon the circumstances of the particular 
case, and especially upon the probable duration of 
the improvement as compared with the expectancy 
of life of the life tenant.°* If the assessment is for 
something in the nature of a permanent improve- 
ment of the whole estate it may be ratably and 
equitably divided between the tenant for life and 
the remainderman,®* but where the improvement is 
of a temporary character, calculated to benefit only 
the life interest, the assessment must, be paid en- 
tirely by the life tenant.°* Where a part of the 
improvement is permanent and a part will have to 
he replaced within a short time, the life tenant is 
properly charged with the cost of that part of the 
improvement which is temporary and the remain- 


Oh.—Crawford yv. Crawford, 4 Oh. 
Dec. (Reprint) 1388, 1 ClevLRep 67. 


478, 18 Pa. Co. 286. 
81. Fest’s Hst., 28 WklyNC (Pa.) 


415. 

: Joyes v. Louisville, 82 SW 432, 
26 KyL 713. 

. °83.. Sheffield v. Cooke, 39 R.- I. 
217, 98 A 161, AnnCas1918E 961. 

84. Martin v. Kimball, 86 N. J. 
Bq. 10, 96 A 565; In re Morton, 74 
Nigel ici Ose 00 PALS 680: 

85. U. S.—Newby v. Brownlee, 23 
Fed. 320. 

Ind.—Nation v. Green, 123 NE 163; 
Clark v. Middlesworth, 82 Ind. 240. 

Ky.—Johnson y. Johnson, 164 Ky. 
724, 176 SW 199. 

N. J.—Woolston v. Pullen, 88 N. J. 


Eq. 35, 102 A 461; Murch v. J. O. 
Smith "Mfg. Co., 47 N. J. Eq. 193, 
20 A 213. 


N. Y.—Matter of Menzie, 54 Misc. 
188, 105 NYS 925, 

Or.—Abernethy v. Orton, 42 Or. 
AT, ale 327,295) Ams R774: 

86. Murch v. J. O. Smith Mfg. Co., 
47 N. J. Eq. 193, 20 A 213. 

87. Ark.—Magness vy. Harris, 80 
Ark. 583, 98 SW 362. 

Minn.—St. Paul Trust Co. v. Mint- 
zer, 65 Minn. 124, 67 NW 657, 60 
AmSR 444, 32 LRA 756. 

Miss.—Cannon v. Barry, 59 Miss. 
289. } Ae 
Wash.—Hayes y. Gaston, 66 Wash. 
S00, dello Te 488: 

Wis.—Phelan v. Boylan, 25 Wis.679. 

Forfeiture of estate for nonpay- 
ment of taxes see infra § 120. 

88. Magness v. Harris, 80 Ark. 583, 
98 SE 362; Clark v. Middlesworth, 82 
Ind. 240; Stetson v. Day, 51 Me. 434; 
Wade vy. Malloy, 16 Hun (N. Y.) 
226. 

[a] The measure of damages is 
the loss actually resulting to the re- 
mainderman from the default of the 
life tenant. Clark v. Middlesworth, 
82 Ind. 240. 

89. Clark v. Middlesworth, 82 Ind. 
240. 

Clark v. Middlesworth, 82 Ind. 


91. Stetson v. Day, 51 Me. 434. 

92. See Municipal Corporations [28 
Cyc 1102]. ; 

93. Ala.—Troy y. Protestant Epis- 
copal Church, 174 Ala. 380, 56 S 982, 
AnnCas1914B 815. 

Ill.—Huston vy. Tribbetts, 171 Ill. 
547, 49 NE 711, 68 AmSR 275 [aff 
€9 Ill. A. 340]. 

Mass.—Plympton y. Boston Dispen- 
, sary, 106 Mass. 544. 


N. Y.—Chamberlin y. Gleason, 163 
N. Y. 214, 57 NE 487; Peck v. Sher- 
wood, 56 N. Y. 615. 

Pa.—Zelienople Borough vy. Wal- 
lace, 20 Pa. Dist. 461. 

R. I.—Sheffield v. Cooke, 39 R. I. 

217, 98 A 161, AnnCasi918H 961; 
Chambers v. Chambers, 20 R. I. 370, 
39 A 248. 
*94. Chamberlin v. Gleason, 163 N. 
Y. 214, 57 NE. 487;. Stevens iv. 
Melcher, 152 N. Y. 551, 46 NE 965 
[mod 80 Hun 514, 39 NYS 625]; Shef- 
field v. Cooke, 39 R. I. 217, 98 A 161, 
AnnCasi1918E 961. 

[a] Thus, where property was left 
to the testator’s daughter with pow- 
er of appointment in the daughter, 
and in case she should fail to exer- 
cise the power the property was to go 
to her issue, and she was forty-four 
years old and unmarried, the entire 
amount of sewer assessments were 
chargeable against the principal of 
the estate. Peltz vy. Learned, 10 App. 
Div. 312, 75 NYS 104. 

95. U. S.—Withnell v. William R. 
Bush Constr. Co., 37 SCt 481 [rev on 
other grounds 190 Mo. A. 33, 175 SW 
260]. 

Ala.—Troy v. Protestant Episcopal 
Church, 174 Ala. 380, 56 S 982, Ann 
Cas1914B 815. 

Tll—Huston v. Tribbetts, 171 Ill. 
547, 49 NE 711, 63 AmSR 275 [aff 
69 Ill. A. 340]. 

Ind.—Lantz v. Caraway, 180 Ind. 
484, 103 NE 335, 50 LRANS 32; Kline 
v. Dowling, 176 Ind. 521, 96 NE 579. 

Mass.—Plympton y. Boston Dispen- 
sary, 106 Mass. 544. 

Mo.—Reyburn v. Wallace, 93 Mo. 
326, 3 SW 482; William R. Bush 
Constr. Co. v. Withnell,-190 Mo. A. 
33, 175 SW 260, 263; Hildenbrandt 
vy. Wolff, 79 Mo. A. 333; Bobb v. 
Wolff, 54 Mo. A. 515. 

N. J.—Brown v. Brown, 72 N. J. 
Eq. 667, 65. A 739; Brearley. v. Mol- 
ten, 62 N. J. Eq. 345, 50 A 317; Pratt 
v. Douglas, 38 N. J. Eq. 516. 

N. Y.—Chamberlin v. Gleason, 163 
N. Y. 214, 57 NE 487 [aff 20 App. 
Div. 624 mem, 46 NYS 1090 mem]; 
Thomas v. Evans, 105 N. Y. 601, 12 
NE 571, 59 AmR 519, 27 NYWklyDig 
152; Peck v. Sherwood, 56 N. Y. 
615; Kirchner v. Kirchner, 71 Misc. 
57, 127 NYS 399; Fleet v. Dorland, 11 


HowPr 489; Cairns v. Chabert, 3 
Edw. 312; Stilwell v. Doughty, 2 
Bradf-Surr: 311; Miller’s WHst., 1 


Tuck. Surr. 346. 


Or.—Moore vy. Simonson, 27 Or. 117, 
39 EPR ILO: 

R. I.—Sheffield v. Cooke, 39 R. I. 
217, 98 A 161, AnnCasl1918E 961; 
Rhode Island Hospital Trust Co. v. 
Babbitt, 22 R. I. 113, 46 A 403; Cham- 
pee vs Chambers/ 20)R. 1 370; 398 

But see Los Angeles County v. 
Winans, 13 Cal. A. 234, 109 P 640 
(the duty to pay street assessments 
rests primarily on the life tenant); 
Van Dusenis: Hst., 11 PasiCon 201 1Gt 
seems that assessments for benefits 
ought to be borne by the estate and 
not thrown upon the life tenant). 

“Then, too, although current taxes 
and interest on encumbrances are to 
be paid by the life tenant in whom 
the seizin and enjoyment of the es- 
tate resides, and as to these nro obli- 
gation or relation as for contribu- 
tion exists between him and the re- 
mainderman, the rule is otherwise 
with respect to assessments made in 
due course for benefits to the prop- 
erty resulting from permanent im- 
provements which enhance the value 
of the estate. In respect of such 
assessments for the construction of 
a permanent benefit to the property— 
that is, a Street, as in the instant 
case—an obligation exists on the part 
of the remainderman to bear his por- 
tion of the burden, and such may be 
enforced by way of contribution be- 
tween the life tenant and the re- 
mainderman.” Per Nortoni, J., in Wil- 
liam R. Bush Constr. Co. vy. Withnell, 
190 Mo. A. 33, 42, 175 SW 260. 

[a] Sidewalks.—A municipal as- 
sessment for a sidewalk should be 
apportioned between the life tenant 
and the remainderman. Troy v. Prot- 
estant Episcopal Church, 174 Ala. 
380, 56 S 982, AnnCasi914B 815; 
Kirchner v. Kirchner, 71 Misc. 57, 127 
NYS 399. But see York y. Reitzel, 
41 Pa. Super. 194 (a life tenant is an 
owner within the provisions of the 
statute of June 4, 1901, and his es- 
tate is properly chargeable for the 
construction of a sidewalk in front 
of the property). 

[b] The conveyance by a life ten- 
ant of his interest will not relieve 
him from paying his share of an as- 
sessment levied prior, to the convey- 
ance. Bobb v. Wolff, 54 Mo. A. 515. 

96. Troy v. Protestant Hpiscopal 
Church, 174 Ala. 380, 56 S 982, Ann 
Cas1914B 815; Reyburn v. Wallace, 
93 Mo, 326, 3 SW 482; Hitner v. Ege, 


oo, Me ee 2, ea 
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derman with the balance.®7 According to some au- 
thorities assessments for improvements of a per- 
manent nature ought to be’ apportioned between 
the life tenant and remainderman in the propor- 
tion which the value of the life estate bears to the 
value of the whole estate,®* while according to oth- 
ers, the principal of the expenditure for an assess- 
ment should be paid by the remainderiman, and the 
life tenant should, .during his term of enjoyment, 
pay the interest on such expenditure.®® The re- 
course of a life tenant who pays the whole assess- 
ment is by way of equitable contribution or subro- 
gation, and he is not entitled to a personal judg- 
ment against the remainderman.! 

[§ 94] 11. Debts, Charges, and Encumbrances. 
A life tenant of property subject to encumbrances 
must keep down the interest accruing on such en- 
eumbranees during the continuance of his estate,’ 
at least to the extent of the income or rental value 
of the property,? unless other provision is made for 
its payment by the grantor. But this rule does not 
apply where there is a general charge of all the tes- 
tator’s debts on his real estate, in the event that the 
personal estate proves insufficient to pay them.® 
And in ease of a deed subject to an encumbrance 
and reserving a life estate, the grantor is not per- 
sonally bound to pay the interest on the encum- 
brance or any part of the encumbrance, although 


23 Pa. 305; Sheffield v. Cooke, 39 R.|1084]; Oliver v. French, 9 App. Div. 
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he must bear all other burdens. Where the general 
residue of the personal estate is given to one for 
life with remainder to another, the interest on 
debts of the testator accruing after his death should 
be charged against the income.’ Where the encum- 


brance is created jointly by the life tenant and re- | 


mainderman, after the creation of the life estate, 
the interest must be apportioned between them.® 
Where there is a life estate in expectancy and the 
encumbrancé is not upon the life estate in possession 
but upon the estates to follow, the life tenant in 
expectancy and the remainderman must each con- 
tribute to the payment of the interest according to 
the basis of the relative value of their estates.® If 
the encumbrance is paid off by the remainderman 
or reversioner during the continuance of the life 
estate, the life tenant must contribute as his pro- 
portionate share the interest on the amount during 
the continuance. of his estate.t? The remainderman 
or reversioner is not obliged to accept this interest 
in annual installments, but may require that it be 
estimated according to the probable duration of the 
life estate and paid in a gross sum;1! but if no ap- 
portionment is made until the termination of the 
life estate it will be based upon the period of its 
actual duration.1? The life tenant is not obliged 
to pay off arrears of interest accumulated prior to 
the beginning of his estate,1* although such interest 


Mo.—Fuller yv. Devolld, 144 Mo. 


f. 217, 98 A161, AnnCas1918H 961. 

97. Stahl v. Schwartz, 81 Wash. 
293, 142 P 651. 

98. Sheffield v. Cooke, 39 R. I. 
217, 98 A 161, AnnCas1918H 961; 
Rhode Island Hospital Trust Co. v. 
Babbitt, 22 R. I. 113, 46 A 403; Cham- 
bers v. Chambers, 20 R. I. 370, 39 A 
243 


99. Plympton v. Boston Dispen- 
sary, 106 Mass. 544; Zelienople Bor- 
ough .v. Wallace, 20 Pa. Dist. 461; 
Lange’s Hst., 14 PittsbLegJNS (Pa.) 
173. To same effect Gunning v. Car- 
man, 3 Redf. Surr. (N. Y.) 69; Still- 
well v. Doughty, 2 Bradf. Surr. (N. 
Wi) slit. But) see  Miller’s Wst., o1 
Tuck, Surr. (N. Y.) 346 (holding that 
the amount payable should be cal- 
culated according to the age of the 
life tenant by the usual tables). 

1. Troy v. Protestant Episcopal 
Church, 174 Ala. 380, 56 S 982, Ann 
Cas1914B 815. 

2. U. S.—Bourne vy. Maybin, 3 F. 
Cas. No. 1,700, 3 Woods 724. 

Ala.—Abney v. Abney, 182 Ala, 213, 
217, 62 S 64, 

Ark.—McDaniel y. Conlan, 134 Ark. 
519, 204 SW 850. 

Ky.—Todd v. Owen First Nat. 
Bank,’ 173 Ky. 60, 190 SW 469; Par- 
rish v. Ross, 103 Ky. 33, 44 SW 134, 
19 KyL 1676. 

Md.—Wheeler v. Addison, 54 Md. 
41; Barnum vy. Barnum, 42 Md. 251. 

Mass.—Plympton v. Boston Dispen- 
sary, 106 Mass. 544, 

Mich.—Stroh y. O’Hearn, 176 Mich. 
164, 142 NW 865; Bowen v. Brogan, 
119 Mich. 218, 77 NW 942, 75 AmSR 
387; Damm v. Damm, 109 Mich. 619, 
67 NW 984, 63 AmSR 601; Welbon v. 
Welbon, 109 Mich. 356, 67 NW 338. 

Minn.—Upton vy. Merriman, 116 
Minn. 358, 133 NW 977, AnnCas1913B 
491. 

Mo.—Fuller v. Devolld, 128 SW 1011. 

N. J.—In re Morton,'74 N. J. Eq. 
797, 70 A 680; Ivory v. Klein, 54 N. 
J. Eig.' 379, 85 A 346 [aff 55 N. iJ. Eq. 
823 mem, 41 A 1115 mem]; Thomas 
v. Thomas, 17 N. J. Eq. 356. 

N. Y.—Jefferson v. Bangs, 197 N. 
Y. 35, 90 NE 109, 134 AmSR 856; 
Mosely v. Marshall, 22 N. Y. 200 [rev 
on other grounds 27 Barb. 42]; Mat- 
ter of Farreil, 133 App. Div. 97, 117 
NWS 2773: “Laff 1985 Neve 579,192 0NE 


623, 41 NYS 106; In re Albertson, 46 
Hun 566 [aff 113 N. Y. 434, 21 NE 
117]; Wade v. Malloy, 16 Hun 226; 
Gelston v. Shields, 16 Hun 143 [aff 
78 N.Y. 275]; Bonhoff v. Wiehorst, 
57 Misc. 456, 108 NYS 437; Matter of 
Menzie, 54 Mise. 188, 105 NYS 925; 
Carter v. Youngs, 42 N. Y. Super. 
418; Matter of Very, 24 Misc. 139, 53 
NYS. 389, 28 NYCivProc 163; Mat- 
ter of Pfohl, 20 Misc. 627, 46 NYS 
bat Cogswell v. Cogswell, 2 Edw. 
. / 


N. C.—Blount v. Hawkins, 57 N. C. 
161; Jones vy. Sherrard, 22 N. C. 179. 

Or.—Tyler v. Bier, 88 Or. 430, 172 
Je) Oe, 

Pa.—Stark v. Byers, 213 Pa. 101, 
62 A 371; Neide’s Est., 22 Pa. Dist. 
563; ) Ward's” Hst.,. 3 Pa. ‘Co. > 224; 
Jewell’s Est., 11 Phila, 73; McDonald 
v. Heylin, 4 Phila. 73; Pennock v. 
Imbrie, 3 Phiia. 140. 

S. C.—Warley v. Warley, Bailey 
Eq. 397. 
Pei Ok he v. Watkins, 1 Humphr. 

Va.—Kincheloe vy. Gibson, 115 Va. 
119, 78 SE 608. 

Eng.—In re Gjers, [1899] 2 Ch, 54; 
Barnes v. Bond, 32 Beay. 653, 55 Re- 
print 256. 

Ont.—Reid vy. Reid, 29 Grant Ch. 
(UG )s Tt 

[a] Between whom obligation ex- 
ists.—The obligation exists only be- 
tween the life tenant and remainder- 
man and not between the life tenant 
and the encumbrancers. In re Mor- 
ley, L. R. 8 Eq. 594. 

{[b] .Waste—Where the life tenant 
willfully neglects to pay the inter- 
est on an encumbrance so that the 
property may be sold, he is guilty of 
waste and is liable to the remainder- 
man for the injury sustained. Wade 
v. Malloy, 16 Hun (N. Y.) 226, 

[c] Duty of life tenant of part of 
estate.—One having a life interest in 
only a part of the estate is required 
to keep down only a proportionate 
part of the interest on an encum- 
brance. McDaniel v. Cenlan, 134 Ark. 
519, 204 SW 850; House v. House, 10 
Paige (N. Y.) 158; Swaine v. Perine, 
5 eer Ch. (N. Y.) "482, ‘9° AmD 


318. 
3. Ky.—Todd v. Owen First Nat. 
Bank, 173 Ky. 60, 190 SW 469. 
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A. 93, 128 SW 1011. 
ao C.—Jones y. Sherrard, 22 N. C. 

Or.—Tyler v. Bier, 88 Or. 430, 435, 
172 P 112 [quot Cyc]. 

Eng.—Honywood v. Honywood, 
[1902] 1 Ch. 347; Tracy v. Hereford, 
2 Bro. Ch, 128, 29 Reprint 75; Ken- 
sington vy. Bouverie, 7 De G. M. & G. 
134, 56 EngCh 104, 44 Reprint 53. 

[a] Several estates in one demise. 
—Upon principle the tenant for life 
of several estates included in the 
same demise remains liable as be- 
tween himself and the remaindermen 
to make good arrears of interest ac- 
crued during his life tenancy and 
paid out of capital out of subsequent 
rents received by him from any of 
the estates, even though the charge 
in respect of which the arrears have 
arisen has been paid off by means of 
a sale of a part of the property. 
ony Mas v. Honywood, [1902] 1 Ch. 

4 Manlove vy. Gaut, 2 Tenn. Ch. 
A. 410. 

5. Kincheloe v. Gibson, 115 Va. 
119, 78 SE 603; Piondexter vy, Green, 
6 Leigh (33 Va.) 504. 

6. Fuller v. Devolld, 144 Mo. A. 
93, 128 SW 1011. f 

7 Neide’s Hst,~22)'Pal’ Dist. 563 
[overr Patterson’s Est., 3 Pa. Dist. 
796, 15 Pa. Co. 520; Anspach’s Bst., 
16, Pa.. Dist. SL76qs 

8. Weber v. Lauman, 91 Md, 90, 
45 A 870; Fosdick vy. Lyons, 38 App. 
Div. 608, 56 NYS 942. 

9. Damm yv. Damm, 109 Mich. 619, 
67 NW 984, 63 AmSR 601. 

10. Plympton y. Boston Dispen- 
sary, 106 Mass. 544; Swaine yv. Perine, 
5 Johns. Ch. (N. Y.)~ 482, 9 AmD 
318; Cogswell v. Cogswell, 2 Edw. 
(N. Y.) 231; White v. White, 4 Ves. 
Jr. 24, 31 Reprint 18. 

11. Bourne v. Maybin, 3 F.. Cas. 
No. 1,700, 3 Woods 724. See also 
Plympton y. Boston Dispensary, 106 
Mass, 544; Swaine v. Perine, 5 Johns. 
Ch. (N. Y.) 482, 9 AmD 818 (for the 
convenience of all parties the value 
of such an annuity is usually esti- 
mated, and paid at once in gross). 

12. Foster v. Hilliard, 9. F. Cas. 
No. 4,972, 1 Story 77; Callicott v. 
Parks, 58 Miss. 528, 

13. Jones vy. Sherrard, 22 N. G 


re sige, 7 
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will be counted as a part of the principal debt on 
which the subsequently accruing interest must be 
kept down.** A life tenant is under no obligation 
to pay off the principal of an encumbrance, even 
to prevent a foreclosure sale;!® and if he does so he 
is entitled to call upon the remainderman or rever- 
sioner for contribution,!7 and has a lien on the 
property for the amount due.1® He cannot, how- 
ever, claim the right for such payments when made 
voiuntarily with no purpose to bind the remainder- 
man.?® But payments made in ignorance of the 
real state of the facts are not voluntary.2° ’ The 
amount for which the remainderman or reversioner 
is hable is the amount paid less the amount of the 
interest which would have been payable by the life 
tenant.? 

A tenant for life of leaseholds, under a will, is 
bound to bear all the obligations imposed by the 
covenants in the lease,?? to keep down the interest 
on a mortgage to which such leasehold is subject,?? 
and to pay the rent ** during the continuance of 
his interest.25 But he is not liable for breaches of 
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for repairs necessary at the commencement of his 
interest.?7 

[§ 95] 12. Expenses, Deterioration, and Losses. 
The ordinary expense of the care and management 
of a life estate must be paid by the life tenant,?8 
unless there is an unmistakable direction to the 
contrary in the instrument creating the estate.2° 
One having a life estate in part of property is lia- 
ble for a proportionate part of the expense.° No 
part of the expenses of administering on the estate 
of the life tenant can be deducted from the fund 
payable to the remainderman.?!_ The costs of a 
life tenant incurred in litigation over his interest in 
a trust estate must be paid out of the income and 
not out of the body of the estate.22 Where trustees 
have in the exercise of a sound discretion withheld 
from the market for the benefit of the remainder- 
man unimproved property, and the appreciation in 
value of the property has justified their. manage- 
ment, the expenses should be charged on the fund, 
and not on the income of the life tenant.2% A life 
tenant is liable for such losses or injuries to the 


covenant committed during testator’s life,?® nor 


179; Ward’s Est., 3 Pa. Co. 224; Shar- 
shaw v. Gibbs, Kay 3338, 69 Reprint 
141 [disappr Tracy v. Hereford, 2 
Bro. Ch. 128, 29 Reprint 75; Penrhyn 
Vv. pushes, bi Ves: sir, 99, 3 Reprint 
492]. 

14. Jones vy. Sherrard, 22 N.C. 179. 
- 15. U. S.—Bourne y. Maybin, 3 F. 
Cas. No. 1,700, 3 Woods 724. 

Ala.—Abney y. Abney, 182 Ala. 213, 


62 S 64. 
Bp gern vy. Barnum, 42 Md. 
ibs 
Mass.—Plympton vy. Boston Dispen- 
sary, 106 Mass, 


Mich.—Detroit, etc., Bldg., etc., As- 
or vy. Oram, 200 Mich. 485, 167 NW 

0. 

Minn.—Whitney v. Salter, 36 Minn. 
103, 30 NW 755, 1 AmSR 656. 

Miss.—Peck y. Glass, 7 Miss. 195. 

N. J.—Thomas v. Thomas, 17 N. J. 
Eq. 356, 

N. Y.—Bonhoff v. Wiehorst, 57 
Mise. 456, 108 NYS 4387; Cogswell v. 
Cogswell, 2 Edw. 231. 

Or.—Tyler v. Bier, 88 Or. 430, 172 
P 112. ’ 

Wis.—kKeller v. Fenske, 123 Wis. 
435, 101 NW 3878, 1055, 

Eng.—Shrewsbury v. Shrewsbury, 1 


Ves? 2dr: 227,130. Reprint. 314. 
Ont.—Reid vy. Reid, 29 Grant Ch. 
CUELC.1 3023 


16. Tyler v. Bier, 88 Or. 430, 435, 
172 P 112 [quot Cyc]; Fidelity Ins., 
etc., Co. v. Dietz, 132 Pa. 36, 18 
A. 1090 f[aft—-6 Pa. Co. 241]. 

17. Ala.—Abney v. Abney, 182 Ala. 
213, 62S “64. 

Ill.— Jones v. Gilbert, 135 Ill. 27, 
25 NE 566; Boue v. Kelsey, 53 Ill. 
A. 295. 

Ky.—Todd v. Owen First Nat. Bank, 
173 Ky. 60, 190 SW 468. 

Mich.—Detroit, etc., Bldg., etc., As- 
soc. v. Oram, 200 Mich. 485, 167 NW 
50, 53; Stroh v. O’Hearn, 176 Mich. 
164, 142 NW 865. : 

Minn.—Whitney v. Salter, 36 Minn. 
103, 30 NW 755, 1 AmSR 656. ’ 

Miss.—Callicott v. Parks, 58 Miss. 
528; Peck v. Glass, 7 Miss. 195. 

Mo.—Fuller vy. Devolld, 144 Mo. A. 
93, 128 SW 1011. 

Nebr.—Krause v. Naiman, 101 Nebr. 
341, 167 NW 207; Tindall v. Peterson, 
71 Nebr. 160, 98 NW 688, 99 NW 659, 
8 AnnCas 721; Downing v. Hartshorn, 
95 NW 801. 

N. J.—Thomas v. Thomas, 17 N. J. 
Eq. 356. 

Or.—Tyler v. Bier, 88 Or. 430, 172 P 
112. 

Tenn.—Hunt vy. Watkins, 1 Humphr. 
498. 

Hng.—Burrell v. Egremont, 7 Beay. 
205, 29 HngCh 205, 49 Reprint 1043. 

Ont.—Currie v. Currie, 20 Ont. L. 
375. 


18. Ala.—Abney vy. Abney, 182 Ala. 
213, 62 S 64 


Ill—Jones v. Gilbert, 135 Ill. 27, 
25 NE 566. 
Ky.—Todd v. Owen First Nat. 


Bank, 173 Ky. 60, 190 SW 468. 
Mich,—Detroit, etc., Bldg., etc., As- 

Ss Oram, 200 Mich. 485, 167 NW 
Miss.—Peck v. Glass, 7 Miss. 195. 
Nebr.—Downing v. Hartshorn, 69 


Nebr. 364, 95 NW 801, 111 AmSR 
550. 

Or.—Tyler v. Bier, 88 Or, 430, 172 
iD, : 


[a] Subrogation.—Creditors of the 
life tenant will be subrogated to his 
rights under such lien. Todd v. Owen 
First Nat. Bank, 173 Ky. 60, 190 SW 
468, 470. 

[b] Preservation of existing lien. 
—Where a tenant for life pays off a 
mortgage on the estate, he is pre- 
sumed to do so for his own benefit, 
and may preserve the lien for reim- 
bursement above the proportion of 
the debt which he is bound to contrib- 
ute. Downing v. Hartshorn, 69 
Nebr. 364, 95 NW 801, 111 AmSR 550. 

19. Detroit, etc., Bldg., ete. As- 
soe. v. Oram, 200 Mich. 485, 167 NW 
50. 

20. Detroit, etc., Bldg., etc., Assoc. 
vy. Oram, 200 Mich. 485, 167 NW 650. 

21. Ala.—Abney vy. Abney, 182 Ala. 
2135 217%; 6258S “64: 

Mich.—Stroh y. O’Hearn, 176 Mich. 
164, 142 NW _ 865. 

Miss.—Callicott v. Parks, 58 Miss. 
528. 

Mo.—Fuller v. Devolld, 144 Mo. A. 
93, 128 SW 1011. 

Nebr.—Draper v. Clayton, 87 Nebr. 
443, 127 NW 869, 29 LRANS 153; 
Tindall v. Peterson, 71 Nebr. 160, 98 
NW 688, 99 NW 659, 8 AnnCas 721. 

N. J.—Thomas v. Thomas, 17 N. J. 
Hq. 356. ; 

Ont.—Currie v. Currie, 20 Ont. L. 
375, 15 OntWR 389. 

[a] Rule of apportionment.—Or- 
dinarily a life tenant who pays off an 
encumbrance will be entitled to be 
reimbursed by the remainderman for 
the amount so paid, less such sum as 
will equal the present value of the 
annual instaliments of interest he 
would have paid during his life, if 
the encumbrance had remained so 
long in existence, with lawful inter- 
est on the residue so ascertained from 
the date of payment. Abney vy. Ab- 
ney, 182 Ala. 213, 62 S 64; Krause v. 
Naiman, 101 Nebr. 341, 167 NW 207; 
Tindall v. Peterson, 71 Nebr. 160, 
98 NW 688, 99 NW 659, 8 AnnCas 
721. 

22. Cooper v. Gjers, [1899] 2 Ch. 
54; Betty v. Atty.-Gen., [1889] 1 Ch. 
821; In re Waldron, [1904] 1 Ir. 240. 


corpus of the estate as are the result of his de- 


Feo Cooper v. Gjers, [1899] 2 Ch. 

2 Cooper v. Gjers, [1899] 2 Ch. 
25. Betty vy. Atty.-Gen., [1889] 1 

Ch. 821, : ; i 


26. Betty y. Atty.-Gen., [1889] 1 
Chy 821), 

27. Betty v. Atty.-Gen., [1889] 1 
Rake as Re Smith, 84 L. T. Rep. N. 
28. Ky.—Todd v. Owen First Nat. 
Bank, 173 Ky. 60, 190 NW 468. 

a H.—Peirce v. Burroughs, 58 N. H. 

N. J.—Perrine v. Newell, 62 N. J. 
Eq. 14, 49 A 724. 

N. Y.—In re Albertson, 113 N. Y. 
434, 21 NE 117; Matter of Brooklyn 
ek Co., 92 Misc. 674, 157 NYS 

Pa.—Weir’s* Est., 14 Pa. Dist. 402. 

Wash.—Stahl v. Schwartz, 81 Wash. 
293,042 (PS Gods 

Eng.—In re Smith, [1906] 1 Ch. 799; 
Johns: vy. Carden, [1900qh" 1 Gn: 

And 


see cases infra this note, 
But 


see In re McClure’s Trusts, 
76 L. J. Ch. 52° (the expenses in- 
curred by trustees in compelling ten- 
ants of settled property to fulfill their 
obligations to repair, such as costs 
of survey and of serving notices on 
the tenant must be borne in fair 
proportion by the tenant for life and 
remaindermen). 

[a] Counsel fees incurred in pre- 
Serving the estate from waste cannot 
be charged by the life tenant against 


the estate in remainder. POStie Vs 
Cavender, 12 Mo. A. 20. 
[b] Commissions for collecting 


the interest constituting a life es- 
tate in a fund must be paid out 
of the interest and are not charge- 
able against the principal. Danly 
vy. Cummins, 31 N. J. Eq. 208. 

[c] Where there is a devise for 
life of an undivided interest in an en- 
tire estate consisting of both real and 
personal property, and it is neces- 
sary to keep the estate together for 
a period of years, the necessary ex- 
penses of keeping the property in 
repair and the expenses of adminis- 
tration during this period are pay- 
able out of the income of the estate. 
Beerman vy. De Give, 112 Ga. 614, 37 
SE 888. 

29. Matter of Brooklyn Trust Co., 
92 Mise. 674, 157 NYS 547. 

30. Smith v. Holtheide, 84 SW 346, 
O72 Key 51s 


31. Reiff’s Hst., 124 Pa. 145, 16 A 
636. 

32. Bates v. Rider, 44 SW 666, 19 
KyL 1768. 

33. Matter of Coombs, 62 Misc, 
597, 116 NYS 1129, 
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fault or neglect, but he is not liable for any loss 
or deterioration occurring from natural causes or 
from accident and without any fault on his part.*® 
A tenant for life of personal property may surren- 
der the possession of such property to the remain- 
derman and will not thereafter be lable for its 


safe-keeping.*® 
[§ 96] TI. 


tracts—l. Sale °*’ 

384. Mehle vy. Bensel, 39 La. Ann. 
680, 2 S 201. : 

35. Mimms vy. Lawrence, 91 SW 
715, 28 KyL 1317; Lewis v. Kemp, 
38 N. C. 233; Wilson v. Gordon, 81 S. 
C. 395; 61 SE 85, 62 SE 593;. Brooks 
v. Brooks, 12 S. C. 422; and cases in- 
fra this note. 

[a] The owner of a life interest 
in slaves was not liable in case the 
Slaves died during the continuance 
of the estate. Lewis v. Kemp, 38 N. 


C. 233; Pettyjohn wy. Woodroof, 177 
Va. 507. J 
[b] If a flock has perished with- 


cut any fault on the part of the 
life tenant, as by pestilence or un- 
avoidable accident, the life tenant is 
not iiable. Calhoun y. Furgeson, 24 
SieG. Bie. 160. 

[c] Burden of proof to show a 
deterioration of the property im- 
- properly permitted by the life ten- 
ant rests upon the remainderman. 
Brooks v. Brooks,- 12 S. C. 422. 

{d] Question of deterioration is 
determined, not by whether each ar- 
ticle that went to make up the es- 
tate as a whole is in the same con- 
dition as to preservation, value, and 
productiveness as at the death of the 
testator, but whether the estate as 
a whole is in such condition. Brooks 
v. Brooks, 12 S. C. 422. 

36. Bowling v. Bowling, 6 B. Mon, 
(Ky.) 31. z 
See generally Sales [35° Cyc 
See generally Deeds 18 C. J. 


39. U. S.—Pugh v. Frierson, 221 
Fed. 513, 137 CCA 223. 

_ Ga.—Hawks v. Smith, 141 Ga. 422, 
81 SE 200. 

Tll.—MeFall vy. Kirkpatrick, 236 Ill. 
281, 86 NE 139. 

Iowa.—Guilford v. Gardner, 180 
Iowa 1210, 162 NW 261; Mohn v. 
Mohn, 148 Iowa 288, 126 NW 1127. 

Ky.—DeWitt v. Fugate, 144 Ky. 
568, 139 SW 788; Smith v. Hardin, 
1 Ky. Op. 546. 

Me.—Sylvester v. Sylvester, 83 Me. 
46, 21 A 783. 

Md.—Ridgely v. Cross, 83 Md. 161, 
34 A 469. : 

Mich.—Heilwig v. Nybeck, 179 Mich. 
292, 146 NW 141, AnnCas1915D 356; 
Ferris v. Poucher, 152 Mich. 251, 115 
NW 1054. 

Mont.—Kerlee vy. Smith, 46 Mont. 
TR 228 ol So arate 

Nebr.—Bohrer v. Davis, 94 Nebr. 
367, .143 NW 209, LRA1918D 430, Ann 
Cas1915A 992, 

N. Y.—Brevoort v. Townsend, 91 
Mise. 143, 154 NYS 1031; Jackson v. 
Van Hoesen, 4 Cow. 325. 


Oh.—Toledo Loan Co. y. Larkin, 
25mOh. (\Cirss©bs 209: 
Wis.—Keller v. Fanske, 123 Wis. 


435, 101 NW 3:78, 1055. 

See also supra § 71. 

But see Hunter vy. Hunter, 58 S. C. 
382, 36 SE 734, 79 AmSR 845 (where 
land is devised to a widow for life, 
subject to a trust that it be devoted 
to the support of herself and the 
children of the testator, she cannot 
dispose of the life estate for her 
own benefit). 

[a] A deed by a tenant in common 
for life, purporting to convey the es- 
tate in fee is effective as a convey- 
ance of the grantor’s interest. Kidd 
vy. Borum, 181 Ala. 144, 61 S 100, Ann 
€asi915C 1226. 

[b] A life tenant who pays off a 


Sales, Mortgages, Leases, and Con- 
or Conveyance *°—a, 
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Tenant. 


tate.* 


man.*+ 


By Life 


mortgage, and conveys the property 
to another by warranty deed, thereby 
conveys not only his life estate, but 
all the lien on the land which he 
acquired by reason of his payment 
of the mortgage. Keller v. Fenske, 
123 Wis. 435, 101 NW 378, 1055. 

[ec] An estate by the curtesy in- 
itiate may be sold and conveyed in 
the same manner that other life es- 


tates are. See Curtesy § 39. 
40. Rittenhouse v. Porter, (Ky.) 
128 SW 288. See also cases infra 


notes 45, 47. 


41. Rittenhouse v. Porter, (Ky.) 
128 SW 288. 

42. Jackson v. Van Hoesen, 4 Cow. 
(N. Y.) 325. See also cases infra 


notes 45, 47. 


43. Mimms v. Lawrence, 91 SW 


}715, 28 Kyl 1317; Lewis v. Kemp, 


38 N.C. 233;.h)= p. Richardsons 66S; 
C. 418, 44 SE 964; King v. Sharp, 6 
Humphr. (Tenn.) 55. 

[a] BRule applied.—Where a life 
tenant assigns a bond and mortgage 
in which her share had been invested, 
the assignee is entitled to the in- 
terest thereon up to the death of the 
life tenant. Ex p, Richardson, 66 S. 
C. 413, 44 SE 964. 

44. King v. Sharp, 6 Humphr. 
(Tenn.) 55; and cases infra this note. 
But see Jones v. Jones, 3 N. C. 128 
(equity will validate a sale of a 
part of personal property, the use of 
which is devised to a widow for life, 
where the sale was necessary for the 
support of her family). 

[a] Remedies of remainderman.— 
The remainderman may either assert 
his claim to the property in the hands 
of the purchaser or hold the life ten- 
ant responsible for its value in case 
of a wrongful sale purporting to 
pass the entire interest. Tabb v. 
Cabell, 17 Gratt. (58 Va.) 160. 

[b] Removal from _ state.—(1) 
Where a life tenant sells personal 
property to be taken out of the state, 
or to one who he knows will remove 
it from the state, he is liable for 


the value of the property. Coffey 
v. Wilkerson, 1 Metc. (Ky.) 111; 
Lewis. vy., Kemp,. 335 Ni C.. 233) 2@) 


Where the purchaser of personal 
property with notice of the nature of 
the title removes it from the state 
and disposes of it, the life tenant 
is primarily liable to the remainder- 
man for the value of the property and 
the purchaser secondarily. Rippy v. 
Gilmore, 30 S. C. Eq. 365, 3p. A: 
decree for the value of personal 
property which has been sold and re- 
moved from the state vests a good 
title in the purchaser, and no action 
for the recovery of the specific prop- 


erty can thereafter be maintained. 
Whitesides vy. Dorris, 7 Dana (Ky.) 
101. 


45. U. S.—Pugh v. 
Fed. 513,,137 CCA 223. 

Ala.—Mixon v, Burleson, 82 S 98; 
Vidmer v. Lloyd, 193 Ala. 386, 69 S 
480, AnnCas1917A 576; Dallas. Com- 
press: -Co.. v.. ‘Smith, 190- Ala. 423, 
67 S 289, 79 S 565; Winters v. Powell, 
180 Ala. 425, 61 S 96; Hall v. Con- 
don, 164 Ala. 393, 51 S 20; Pendley 
v. Madison, 83 Ala. 484, 3 S-:618; 
Pickett v. Doe, 74 Ala. 122: Pope 
v. Pickett, 65 Ala. 487. 

Ark.—Le Sieur y. Spikes, 117 Ark. 


Frierson, 221 


366, 175 SW 413. 
it C.—Craig v. Rowland, 10 App. 
402. 


Ga.—Evans v. Paris, 148 Ga. 44, 
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A tenant for life of land may alien his 
life interest,3® his grantee being entitled to the same 
estate his grantor had,*° that is the use of the land 
for his hfe;*t but cannot create any greater es- 
The life tenant may also dispose of his life 
interest in personal property,*® but not in any man- 
ner which will defeat the rights of the remainder- 
An attempted conveyance in fee *® or a sale 
purporting to pass the entire interest in personal 


95 SE 682; Kemp v. Lewis, 147 Ga. 
254, 93 SE 404; Belt v. Gay, 142 Ga. 
366, 82 SE 1071; Howard vy. Hen- 
derson, 142 Ga. 1, 82 SE 292; Beck- 
ham v. Maples, 95 Ga. 773, 22 SH 894; 
Fields v. Bush, 94 Ga. 664, 21 SE 827. 
Ill.—Weigel v. Green, 218 Ill. 227, 
7) NW -9133" Chicago,, -eteiy RI"Cor we 
Vaughn, 206 Ill. 234, 69 NE 113. 
Iowa.—Westcott vy. Meeker, 144 
Iowa 311, 122 NW 964, 29 LRANS 947. 
Ky.—May vy. Chesapeake, ete, R. 
Co., 184 Ky. 493, 212 SW 131; Mid- 
dleton y. Ball, 182 Ky. 163, 206 SW 
275; Justice vy. May, 176 Ky. 78, 195 
SW 98; Rittenhouse y. Porter, 128 
SW 288; Luigart vy. Lexington Turf 
Club, 130 Ky. 473, ,113 SW 814; Wil- 
liams v. Grimm, 112 SW 839; Hamil- 
ton v. Hamilton, 29 SW 876, 16 KyL 


793; ‘Berry yv. Hall, 11 SW 474, 421 
KyL 30; Webber vy. Gibson, 7 KyL 
223, 13 Ky. Op. 603. 

Me.—Hooper v. Leavitt, 109 Me. 
70, 82 A 547, 

Mass.—Foster y. Smith, 211 Mass. 
497,, 98 NE -693. 


Mich.—Jeffers v. Sydnam, 129 Mich. 
440, 89 NW 42. 

Miss.—Deanes y. Whitfield, 107 
Miss. 273, 65 S 246; Yazoo-Mississippi 
Delta Comrs. v. Nelms, 84 Miss. 642, 
Baie BR 

Mo.~Settles v. Scott, (A.) 211 SW 
35; Ross v. Stockton First Presb. 
Church, 272) Mo. 96; 197 (Swi 561: 
Coulson y. La Plant, 196 SW 1144; 
Charles v. White, 214 Mo. 187, 112 
SW 545, 127 AmSR 674, 21 LRANS 
481; Turner v.. Missouri’ Pac. R: Co., 
130 Mo. A. 535, 109 SW 101. 

Nebr.—Bohrer v. Davis, 94 Nebr. 
367, 143 NW 209, LRA1918D 430, Ann 
Cas1915A 992. 

N. J.—Tantum v. Coleman, 26 N. J. 
Eq. 128. 

N. Y.—Brevoort v. Townsend, 91 
Mise. 148, 154 NYS 1081. 

Pa.—Stahl v. Buffalo, etc., R. Co., 
2.62) Parr49surl 06a ANG S- 

S. C.—Charleston, ete., R. Co, v. 
~Reynolds, 69 S. C, 481, 48 SE 476; 
Mims v. Hair, 56 S, C. 4, 32) SH,729. 

Tex.—Caffey v. Cooksey, 19 Tex. 
Civ. A..145, 47 SW 65; Morris v. Ed- 
dins, 18 Tex. Civ. A. 38, 44 SW 203. 
ioe tr ee Vo. ftollister, .f2 Wats 

Wash.—McDowell v. Beckham, 72 
Wash. 224, 130 P 350. 

W. Va.—Ferrell vy. 
SE 850. 

Wis.—Keller v. Fenske, 123 Wis. 
435, 101 NW 378, 1055. 

Ont.—Young vy. Midland R. Co., 16 
eet 738, 19 Ont. A, 265,,22 Can, S. C. 
190. 

[a] Where the remaindermen are 
infants and their parents as tenants 
for life undertake to convey the fee, 
they will not be bound by the con- 
veyance if it was not ratified by 
them after becoming of age. Tantum 
v. Coleman, 26.N7 J, Eq. 128. 

[b] Conveyance with livery of 
seisin.— Where the son-under the 
will of his father took neither a fee 
simple absolute, a fee defeasible, nor 
even a fee conditional, but only an 
estate for life, with vested remainder 
to such children as he might leave, 
such remainder could not be barred 
by a conveyance by him by feoff- 
ment and livery of seisin, under the 
rule in South Carolina that a con- 
tingent remainder might be so barred. 


Pineland Club y. Robert, 213 Fed. 545, 
130 CCA 125. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


/ 
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§ 96-97] 
property,*® passes only the life estate and does not 
affect the e-tate in remainder,*? unless it is made 
under a power of sale*® or conveyance *® and in 
accordance with the provisions thereof,®°° or the un- 
authorized act is subsequently ratified or adopted 
by the remainderman,®! A remainderman may, 
however, ratify a wrongful sale of the entire prop- 
erty and: recover his proportion of the proceeds.®? 
And where a life tenant wrongfully exchanges cer- 
tain articles of personal property for property of a 
different kind, the executor may waive the tort and 
ratify the exchange if he considers it beneficial to 
the estate.°* The remainderman will be estopped 
from contesting the title of the life tenant’s gran- 
tee by accepting and retaining his share of the pro- 
ceeds.°* The silence of a remainderman after learn- 
ing of a conveyance in trust for creditors by the 
owner of a preceding life estate is, however, no 
estoppel'to the assertion of his title.°®> To consti- 
tute an acquiescence in the sale on the part of the 
remainderman the acts relied on must be such as 
would amount to a fraud upon the purchaser.** The 
remainderman does not waive any right in the prop- 
erty by failing to object to the sale before his right 
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to the possession of the property accrues.®? Where 
one having an interest in personal property for life 
sells the same and invests the proceeds in land, tak- 
ing title in himself, if the remaindermen do not 
question his power to make the investment but com- 
plain that the title was not taken to the proper 
persons, the title should be placed in him for life 
with remainder to the persons entitled to the re- 
mainder in the personal property.®® Where land is 
devised to one for life, his grantee and those elaim- 
ing under such grantee are charged with knowledge 
that he ean convey only the estate for his life. 
And where the purchaser of land from a life tenant 
conveys it to another in fee, believing himself to 
be the owner in fee, the recourse of his grantee is 
upon the warranty in his deeds, and he is not en- 
titled to be subrogated to the rights of the life 
tenant.°° A life tenant and a remainderman may 
by their joint conveyance grant a fee.*1 

[§ 97] b. By Order of Court.°? In some of the 
states there are statutes allowing the entire inter- 
est in land subject to a life estate to be sold under 
an order of court ®* for the purpose of reinvest- 
ment,** or where the estate is subject to contingent 


46. Ala.— Thrasher v. Ingram, 32 
Ala. 645; Price v. Price, 23 Ala. 609, 

Ill.—Dickinson y. Griggsville Nat. 
Bank, 111 Ill. A. 183 [aff 208 Ill. 350, 
70 NE 598]. 

Md.—Lark y. Linstead, 2 Md. 420. 

Miss.—Anglin v. Broadnax, 97 


Miss. 514, 52 S 865. 

N. C.—Hailes v, Ingram, 41 N, C. 
477. 

S. C.—Ex p. Richardson, 66 S. C. 


413, 44 SH 964. 


W. Va.—Roush vy. Hyre, 62 W. Va. 
120, 57 SE 368, 
{a] A contingent remainder in 


personal property is not destroyed by 
a sale of the property by the life 
tenant. Price vy. Price, 238 Ala. 609. 

{b] Where the life tenant is also 
executor the sale passes only the life 
interest, where it is not shown to 
have peen made in the latter capacity. 
Lark v. Linstead, 2 Md. 420; Hailes 
v. Ingram, 41 N. C. 477. 

{c] A bona fide purchaser from 
the life tenant of a chattel takes no 
greater interest than the life tenant 


had. Lyde v. Taylor, 17 Ala. 270. 

47. Ala.—Mims v. Davis, 197 Ala. 
88, 72 S 344. 

Tll.—Ellis v. Flannigan, 279 Mill. 
93, 116 NE 618. 

Ind.—McMillan v. Deering, 139 


Ind. 70, 38 NE 398; South v. South, 
91 Ind. 221, 46 AmR 591; Headley v. 
Indianapolis Southern R. Co., 58 Ind. 
A. 592, 108 NE 593. 

Iowa.—Hamilton y. Hamilton, 149 
Iowa 321, 128 NW 380. 

Mass.—Foster vy. Smith, 211 Mass. 
497, 98 NE 693. 

Miss.—Andrews v. Brumfield, 32 
Miss, 107. : 

Wis.—Perkinson v. Clarke, 135 Wis. 
584, 116 NW 229. 

48. See cases supra note 47. 

“49. Clark v. Clark, 172 Ill, 355, 50 
NE 101; Spicer v. Spicer, 177 Ky. 400, 
199 SW 959; Hardy v. Sanborn, 172 
Mass. 405, 52 NE 517; Baird v. 
Boucher, 60 Miss. 326. See also Buz- 
zard v. Ashbrooks, (Ky.) 215 SW 812 
Gand sold and conveyed: by trustee, 
appointed by court, as provided in 
will). 

(aj Where a life tenant is also 
named as executrix of the will with 
power “to sell and convey any andall 
of testator’s real estate... ‘using 
her own discretion,’” this does not 
have the effect of coupling an abso- 
lute power of disposition with the 
life estate. Clark v. Clark, 172 Ill. 
355, 358, 50 N# 101. 

50. Burke v. Burke, 259 Ill. 262, 
102 NE 293; Powers v. Wells, 244 Ill. 


[21 C. J.—61] 


558, 91 NE 717; McFall v. Kirkpatrick, 
236 Ill. 281, 86 NE 1389; Baird v. 
Boucher, 60 Miss, 326; Naglee v. In- 
gersoll, 7 Pa. 185. 

[a] A power to convey upon a con- 
tingency or condition (1) cannot be 
exercised until the contingency arises 
(Baird v. Boucher, 60 Miss. 326), (2) 
or otherwise than upon the condition 


eee (Naglee v. Ingersoll, 7 Pa. 
5) 
51. Goodman v. Winter, 64 Ala. 


410, 38 AmR 13; Lamar y. Pearre, 90 
Ga. 377,.17 SE 92; Isler v: Isler, 88 
N. C. 576; Russell vy. State Nat. Bank, 
104 Tenn. 614, 58 SW 245. 

[a] How ratified.—(1) An accept- 
ance of a part of the purchase money 
by a remainderman is a ratification 
and adoption of an unauthorized 
alienation in fee by the life tenant, 
and equity will compel a conveyance 
of the remainder to the purchaser 
or enjoin the remainderman from as- 
serting any title to the property. 
Goodman vy. Winter, 64 Ala. 410, 38 
AmR 13. (2) If the life tenant or 
the trustee of a life estate sells the 
fee and receives the purchase: money 
for the whole, investing the same in 
other lands, and the remainderman, 
after the death of the life tenant, ap- 
propriates these lands to his 9wn use 
with knowledge of all the material 
facts, this will constitute a ratifica- 
tion of the conveyance and will estop 
the remainderman from _ recovering 
the remainder interest from the pur- 
chaser. Hicks v. Webb, 127 Ga. 170. 
56 SE 327; Lamar v. Pearre, 90 Ga. 
SU, eS E927 

52. Hunter vy. Yarborough, 92 N.C. 
68; Haughton v. Benbury, 55 N. C. 
337 


53. Leonard v. Owen; 93 Ga. 678, 
20 SE 65. See also infra § 257. 
54. Hovely v. Herrick, 152 Wis. 11, 


139 NW 384. 
55. Inge v. Murphy, 10 Ala. 885. 


56. Parker v. Chambers, 24 Ga. 
518; 

57. Parker v. Chambers, 24 Ga. i 
518. 

58. Dee v. Dee, 212 Ill. 338, 72 NE| 
429. i 
59. Green v. Horn, 207 N. Y. 489, 
101 NE 430. : | 
60. Stroh y. O’Hearn, 176 Mich. 


164, 142 NW 865. 
61. Wolford v. Smith, 146 Ky. 341, 
142 SW 1055. oH 
62. See generally Judicial 
[24=Cye 1T. as 
63. See statutory provisions. - 
64. Ky.—Walden vy. Smith, 179 Ky. 
829, 201 SW 302; Lowry v. Berry, 178 


Sales 


Ky. 656, 199 SW 809; Cramer vy. Eline, 
152 Ky. 106, 153 SW 18; Bennett v. 


Bennett, 143 Ky. 380, 136 SW 878; 
McClure v. Crume, 141 Ky. 361, 132 
SW 433, 186 Ky. 745, 125 Sw 164; 


Kalfus v. Davie, 110 SW 871, 33 Kyl. 
663; Haggin v. Rogers, 97 SW 362, 29 
KyL 1263; Luttrell v. Wells, 97 Ky. 
84, 30 SW 10, 16 KyL 812; Ullman v. 
Harper, 12 Bush 164; Ewing v. Riddle, 
poten 568; Terrell v. Spence, 5 Bush 

Md.—Stewart v. Kreuzer, 127 Md. 1, 
95 A 1052; Snook v. Munday, 90 Ma. 
701, 45 A 1004; Downes vy. Long, 79 
Md. 382, 29 A 827. 

er er v. Scanlan, 33 Oh. St. 
308. 

Va.—Lantz v. Massie, 99 Va. 709, 
40 SE 50. 

W. Va.—Burlingham vy. Vandeven- 
der, 47 W. Va. 804, 35 SE 835. 

{a] Contrary intention of testator. 
—The fact that testator intended 
that the life tenant should hold the 
property during his life does not de- 
prive the court of the power to de- 
cree a sale under the Maryland stat- 
ute. Downes v. Long, 79 Md. 382, 29 
A 827. 

[b] Sale for repairs and improve- 
ments.—A sale of a part of an estate 
for the purpose of repairing and im- 
proving the residue is not authorized 
under a statute permitting sales for 
reinvestment. Falls City Real Est., 
ete., Assoc, v. Vankirk, 8 Bush (Ky.) 
459. 

[c] Where a life tenant is owner 
in fee of a part of the estate that 
part cannot be included in an order 
of court for a sale for reinvestment. 
Munnell v. Orear, 84 Ky, 452, 1 SW 
W2d, 0 Evie Gos 

[dad] Public sale.-—The sale must 
be public under the Kentucky ‘statute, 
and the court has no authority to di- 
rect a private sale. Luttrell v. Wells, 
97 Ky. 84, 30 SW 10, 16 KyL 812. 

{e] The life tenant may be apur- 
chaser of the property at a sale for 
reinvestment. Blankenbaker v. Blan- 
kenbaker, 12 SW 708, 11 Kyl 545. 

{f{] Advantageous for all parties. 
—Where a_ sale for reinvestment 
would be advantageous to all the par- 
ties the court may, upon the applica- 
tion of the life tenant, order the sale 
of the entire property, including the 
interest of infant remaindermen. 
Kuhn vy. Kuhn, 68 SW 16, 24 KyL 112. 

{g] Sale authorized by will. 
Where a sale by order of court is 
authorized by the will creating the 
estate the sale need not be mads 
under and according to the statutory 
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remainders or executory limitations,°> or where 
lands are limited over to infants ®® or in contin- 
gency where a sale would be beneficial,®? or where 
it appears that a sale is necessary to protect the 
rights of the parties in interest.°S It is also with- 
in the general powers of a court of equity to order 
a sale for reinvestment where all the parties in- 
terested are properly represented.®® And although 
a will creates a life estate in all the property with- 
out giving any power of sale of real estate, a court 
of equity, for the purpose of preserving the prop- 
erty to the hfe tenant and remaindermen, may or- 
der a sale of real estate, although there is no trust, 
and it is contrary to testator’s instructions.7° A 
court of equity has no jurisdiction to decree a sale 
of the fee simple title in order to pay taxes or 
assessments,’! or to discharge a lien which the life 
tenant, to the extent of his interest has fastened 
upon the property,’? unless it is so provided by 
statute.’* Where property subject to a life estate 
is sold under a decree of court, that portion of the 
proceeds representing the relative value of the life 
estate vests absolutely in the life tenant and passes 
to his assignee or personal representative.’* Where 
land subject to a remainder is sold under a void de- 
cree during the life estate, the proceeds being de- 
posited in ‘bank, the remainderman on the death of 
the life tenant may receive the fund so deposited 
or decline to accept such fund and take the land 
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in specie,7> 
a life estate may be involuntarily sold away from 
the life tenant only when it exists as an interest in 
lands the remainder of which is in others who are 
entitled to possession in some form, either with 
the life tenant or exclusive of him or in conjunction 
with him.76 

[§ 98] c. Under Execution. A life estate may 
be sold under execution for the debts of the life 
tenant.77 ‘he purchaser at an execution sale 
against a life tenant‘® and his subsequent gran- 
tees 7° acquire the same estate that the judgment 
debtor had with all its incidents and liabilities. An 
execution purchaser of a life estate in personal 
property must account to the remainderman for the 
use of such property from the death of the life 
tenant until the property is delivered to the remain- 
derman.7°% Where by the terms of a will the 
power and discretion to terminate a life estate are 
vested ‘in a beneficiary, this power is personal;*° 
and it 13 not property which may be subjected to 
forced sale on execution.®+ 

[§ 99] d. Division and Disposition of Proceeds. 
Where the life estate alone is sold, the proceeds 
belong absolutely to the life tenant;8t% but where 
the entire estate is sold there must be an appor- 
tionment of the proceeds between the life tenant and 
remainderman ®? which must be based upon the 
value of their respective interests at the time of the 


; [§§ 97-99 


In New Jersey it has been said that 


provisions for the sale of estates in 
remainder. Garr v. Elbe, 29 SW 317, 
16 KyL 661. 

{h] Ex parte petition.—An order 
of sale based upon an ex parte peti- 
tion of the life tenant is unauthorized. 
Snook v. Munday, 90 Md. 701, 45 A 
1004. 

{i] The necessary facts to justify 
a sale must be alleged and proved. 
Watkins vy. Ford, 123 Va. 268, 96 SE 
193; Schroeder vy. Woodward, 116 Va. 
506, 82 SH 192. 

{j] Costs of proceeding must be 
paid by life tenant if he commences It 
for his own benefit. Sherman y. Sher- 
man,) 25) Oh: Cir. *Ct: 768. 

[k] Payment of taxes cannot be 
made out of proceeds of sale of prem- 
ises. Sherman y. Sherman, 25 Oh. 
Cire: Ctsa71 683 

{1] Immediate distribution.—A 
portion of the proceeds of the sale 
cannot be reserved for immediate dis- 
tribution to the life tenant. Denson 
v. Denson, 125 Md. 357, 93 A 981. 

[mJ] In Illinois, where there is a 
life estate in land with remainder in 
the children of the life tenant, the es- 
tates being purely legal, the land can- 
not be sold and the proceeds rein- 
vested in trust under statute empow- 
ering the court of chancery to auth- 
orize trustees to lease, mortgage, sell 
and invest any por tion or all of any 
trust estate. Hunt v. Hunt, 271 Ill. 
521, 111 NE 579. 

{n] Under the Kentucky statute, 
in a suit to obtain a sale of property 
for reinvestment, the only necessary 
parties are the persons, if in being, 
in whom the title would have vested 
if the contingency had happened be- 
fore the commencement of the suit. 
Crume vy. Sherman, 215 SW 196. 

{o] The Virginia statute, provid- 
ing for the sale of realty, subject to 
a life estate, is unconstitutional to 
the extent to which it affects the 
right of adult remaindermen, Wat- 
kins v. Ford, 123 Va, 268, 96 SH 193. 

65.2, (D.C; i i etc., 
Co. v. Muse, 4 App. 12. 

Mass.—Pratt v. Bates, 161 Mass. 
315, 37 NE 489; Symmes v. Moulton, 
120 Mass. 343. 

N. C.—Dawson v. Wood, 98 SE 
45%; Pendleton v. Williams, 175 N. C. 
248, 95 SE 500; Smith v. Miller, 158 


N. C. 98, 73 SE 118; McAfee v. Green, 
143 N. C. 411, 55 SE 828. 

Pa.—Westhafer vy. Koons, 144 Pa. 
26, 22 A 885; Greenawalt’s. Estate, 5 
Pa. Dist. 314; Fox’s Est., 18 Pa. Co. 
114. 

Va. Poney v. Belvin, 118 Va. 346, 
87 SE 59 

See tee § 158, 

[a] Remainder contingent upon 
marriage.—A statute authorizing a 
sale where there is a life estate 
and a contingent limitation to such 
issue of the life tenant as shall be 
living at the death of the parent 
does not authorize a sale where the 
remainder is contingent upon the 
marriage of the life tenant. Amer- 
ican Security, etc., Co. v. Muse, 4 
Appa GD: Cy) 1:2. 

{b] A guardian ad litem must be 
appointed to act as the next friend of 
all minors, persons not ascertained, 
and persons not in being who are or 
may become interested in the estate. 
reas v. Bates, 161 Mass. 315, 37 NE 

66. In re Dowe, 68 N. J. Eq. 11, 
64 A 803; Apgar v. Apgar, 38 N. J. 
Eq. 549 [rev 37 N. J. Eq. 501]; Rhea 
v. Shields, 103 Va, 305, 49 SE 70. 

{a] In the District of Columbia 
prior to the code there was no auth- 
ority for the sale of a vested re- 
mainder in fee in lands belonging to 
an infant at the suit of the tenant 
for life. Morse y. U. S., 29 App. (D. 
C.) 438. 

67. In re Dowe, 68 N. J. Eq. 11, 
64 A 803; Apgar v. Apgar, 38 N. J. 
Eq. 549 [rev STN, J. BWqer50n]; 

68. Coquillard v. Coquillard, 62 
Ind. A. 489, 118 NE 481; Garrison v. 
rere & 128 Mich. 539, 87 NW 

69. See infra § 158. 

70. Thompson y. Adams, 205 IIl. 
552, 69 NE 1. 

71. Stansbury v. Inglehart, 20 D. 
C. 134; Van Dusen’s Est., 11 Pa. Co. 
nH 1 Pa, Dist. 156. 

Bie operon cl v. Elford, 187 Ala. 165, 

73. See statutory provisions; and 
Thomas y. Evans, 105 N. Y. 601, 12 
NE 571, 59° AmR 519; 27 Ni Yo uwisly 
Dig 152. 

[a] In New York the property 
may be sold under an order of court 


where a part of it has been sold or 
is liable to be sold to satisfy’a tax 
or assessment, but the statute does 
not authorize a sale to reimburse a 
life tenant for taxes or assessments 
already paid by him. Norsworthy v. 
Bergh, 16 HowPr 315. 

eat Williams’ Case, 3 Bland. (Md.) 

75. Turner vy. Citizens’ Bank, 111 
Va. 184, 68 SE 407. 

76. Radley v. Radley, 78 N. J. Eq. 
170, 78 A 194. 

77. See generally Executions [17 
Cyc 952]. See also supra § 72. 

[a] In Pennsylvania (1) the sale 

can be made only by direction of the 
court and after at least ten days’ 
notice to the iife tenant of the appli- 
cation of the writ. Workingmen’s 
Protection, etc., Assoc. v. Hausman, 
8 WklyNC 517. (2) Notice served on 
the attorney of record of the life 
tenant is sufficient. Goodell vy, Ehres- 
man, 11 Pa. Co. 400. 
78. Stovall v.. Mayhew, 173 Ky. 
212, 190 SW 675; Murch y. J. O. 
Smith’ Mfg. . Co.j 47. Ne Jc baiit938. 
20 A 213; Burhans vy. Van Zandt, 7 
N.Y, 9523. 

79. See cases supra note 78. 

7914. Clifford v. Read, 24 S: C. 
Eq. 218. 

80. Ryan vy. Cullen, 96 Kan. 284, 
160 RP 597. 

81. Ryan v. Cullen, 96 Kan. 284, 
150, P 597. 
an State v. Culbertson, 50 Mo. 


U, S.—Foster v. Hilliard, 9 
EF one No. 4, 972, 1 Story 77. 

Ala.—Thompson v. Thompson, 107 
Ala. 168, 18 S 247. 
stag v. Culbertson, 50 Mo. 

N. Y.—Dyett v. Central Trust Co., 
140 IN. oY. 54,35) NH2 341. [ait<19 
NYS 19). 

Pa.—Henderson y, Henderson, 4 Pa. 
Dist. 688. 

[a] Equity jurisdiction. — Equity 
has jurisdiction to apportion the pro- 
ceeds, where the tenant for life and 
the vemainderman or _ reversioner 
unite in a sale or conveyance of the 
estate, witkout any agreement as to 
the apportionment of the proceeds. 
Thompson vy. Thompson, 107 Ala. 163, 


18 S 247. 
ofl 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 99-100] 


The usual mode of disposing of the pro- 
ceeds of a sale is to award the life tenant the in- 
terest on the fund for his life,8* and the principal 
after his death to the remainderman;** the life 
tenant not being entitled to have the value of his 
life estate paid to him in gross instead of the an- 
nual interest on the fund,8* unless the parties in 
interest agree to it,87 but the court may in its dis- 
cretion divide the proceeds between the parties ac- 
cording to the value of their respective interests 
and award to each absolutely his proportionate 
share,** except in cases where it is expressly re- 
quired by statute that the proceeds of the sale shall 
be invested.*® And it has been held that where a 
sale of land, in which there is a life estate, is made 
by the order of a court of equity for the protection 
of those interested, the funds received should be 


substituted for the land and administered as nearly 


as possible as the land would have been handled.®° 
Where the title of a life tenant is in an undivided 
interest, and not in the whole of the land, and:a' 
sale is ordered for partition, his right in the pro- 
ceeds is not a part proportionate to the undivided 
interest in which he has the life estate, but to the 
interest on that part as long as the life estate may 
continue to exist.®°t Where the life tenant and re- 
mainderman join in executing an oil lease, giving 
the lessee the right to remove all the oil in the 
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place, it is in effect a sale of a portion of the land, 
and the proceeds must be apportioned.®? The life 
tenant will be entitled to the interest on the roy- 
alty during the continuance of the life estate and 
then the residue, or corpus, of the royalty will be 
paid to the remainderman.®? The disposition of 
the proceeds when both the hfe estate and estate 
in remainder are sold is sometimes specially pro- 
vided for by statute.% 

[§ 100] 2. Lease.*® At common law it is the 
established doctrine that a tenant for life, with the 
general power to make leases, can only make leases 
in possession, and not leases in reversion or in fu- 
turo.°° A tenant for life may lease the premises 
for any term less than his own,®? but cannot create 
any term which will outlast his own estate,®8 with- 
out the consent ® or ratification of the remainder- 
man.' And the lessee of a life tenant is, charged 
with notice of his lessor’s title,? especially where it 
is a matter of record.? The lessee, during the con- 
tinuance of the lease, is entitled to the same rights 
and privileges as the original tenant for life, with 
the exception that rights and privileges included in 
the grant of the life estate which were intended as 
being personal to the life tenant do not pass to 
his lessee.2 On the death of the life tenant the 
lease terminates, although the term for which it 
was made has not expired;® unless made under a 


83. Foster v. Hilliard, 9 F Cas. No. 
4,972, 1 Story 77; Callicott v. Parks, 
58 Miss, 528. 

' [a] Where the life tenant dies be- 
fore the proceeds of the sale are col- 
lected his interest must be. deter- 
mined according to the probable du- 
ration of his life at the time of the 


' sale, as shown by the common tables, 


and not according to the actual dura- 
tion of his estate. Foster v. Hilliard, 
9 F. Cas. No, 4,972, 1 Story 77. 

84. Beach v. Beers, 80 Conn. 459, 
68 A 990; Coquillard vy. Coquillard, 62 
Ind. A. 489, 113 NE 481; In re Dowe, 
68 N. J. Eq. 11, 64 A 803; Blakley v. 
Marshall, 174 “Pa: 425, 34 A 564; 
Foote’s Est., 24 Pa. Dist, 507. See 
also matter of Shadbolt, 72 Misc. 591, 
131 NYS 989 (construing Gen. Rules 
Pract., rule 70). 

85. Blakely v. Marshall, 174 Pa. 
425, 34 A 564; Foote’s Hst., 24 Pa. 
Dist. 507. 

86. American Nat. Bank y. Taylor, 
112 Va. 1, 70 SE 534, AnnCas1912D 40. 

87. American Nat. Bank y. Taylor, 
112 Va. 1, 70 SE 534, AnnCas1912D 40. 

88. Datesman’s App., 127 Pa. 348, 
17 A 1086, 1100; Foote’s Est., 24 Pa. 
Dist. 507; Henderson vy. Henderson, 4 
Pa. Dist. 688. 

[a] The English rule of appor- 
tionment is to give the tenant for life 
one third and the remainderman two 
thirds of the surplus. Brent v. Best, 
1- Vern. Ch. 69, 23 Reprint 317. See 
also Datesman’s App., 127 Pa. 348, 17 
A 1086, 1100 (where the same rule of 
apportionment was followed). 

89. Zahrt’s Est., 2 NYCivProc 272, 
11 AbbNCas 225, 1 Dem. Surr. 444 
[aff 30 Hun 481 (aff 94 N. Y. 605)]. 

90. Coquillard v. Coquillard, 62 
Ind. A, 489, 113 NE 481. 

91. Lone Acre Oil Co, v. Swayne, 
(Civ. A.) 78 SW 380 [aff 98 Tex. 
597, 86 SW 740, 69 LRA 986, 8 Ann 
Casniad ie. 

Disposition in partition proceedings 
generally see Partition [30 Cyc 291]. 

92. Blakely v. Marshall, 174 Pa. 
425, 34 A 564; Eakin v. Hawkins, 52 
W. Va. 124, 43 SE 211. 

93. Bakin v. Hawkins, 52 W. Va. 
124, 43 SE 211; Wilson v. Youst, 43 
W. Va. 826, 28 SE 781, 39 LRA 292. 

94. See statutory provisions; and 
Marshall _v. Marshall, 252 Ill. 568, 96 


NE 907. 
[a] Under the Kentucky statute 


the court-is without power to divide 


the proceeds between the life tenant 

and the remainderman, and to rein- 

vest only so much of the proceeds as 
belongs to the remainderman. Lilly 

v. Clay, 102 SW 278, 31 KyL 3817. 
95. See generally Landlord and 

Tenant [24 Cyc 845]. 

96. U: SS: .v. Noble, 237 U. S: 74, 
35 SCt 532, 59 L.-ed. 844. 

97. Cal—Los Angeles County v. 
Winons, 13 Cal. A. 234, 109 P 640. 

D. C.—Velati v. Dante, 39 App. 372. 

Ga.—Sykes vy. Benton, 90 Ga. 402, 
17 SE 1002, 

Ill.—Powers v. Wells, 244 Ill. 558, 
91 NE 717. 

Mo.—Matlack v. Kline, (A.) 216 
SW 323. 

N, H.—Miles v. Miles, 32 N. H. 147, 
64 AmD 362. 

N. J.—Olden v. Sassman, 67 N. J. 
Eq. 239, 57 A 1075 [aff 68 N. J. Eq. 
799, 64 A 1134]. 

N. Y.—Van Deusen y. Young, 29 N. 
Y. 9; Mcintyre v. Clark, 6 Misc. 377, 
26 NYS 744; 4 Kent Comm, p 73. 

Ont.—Re Smith’s Trusts, 4 Ont. 
518, 

[a] A Yental contract to continue 
in force during his life does not pass 
the entire estate of the life tenant 
where there are no words of convey- 
ance and the agreement shows a con- 
trary intention; and the tenant may 
be removed upon failing to pay one 
of the anaual installments. Sykes v. 
Benton, 90 Ga. 402, 17 SE 1002. 

Appcrtionment of rents when the 
life tenant leases and dies during the 
term see supra § 85. 

98. U. S.—Preston v. Smith, 26 
Fed. 884. 

, Ala.—Wright v. Graves, 80 Ala. 416. 
D. C.—Velati v. Dante, 39 App. 372. 
Ga.—Johnson y. Grantham, 104 Ga. 

558, 30 SE 781. 

Tll.—Prout v. Hoy Oil Co., 263 Ill. 
54, 105 NE 26; Powers v. Wells, 244 
Ill. 558, 91 NE 717. 

Iowa.—Ray v. Young, 160 Iowa 613, 
142 NW 393, 46 LRANS 947, AnnCas 
1915D 258. 

Mich.—Harrington v. Sheldon, 196 
Mich. 38, 163 NW 64; Hartz v. Hil- 
sendegen, 182 Mich, 129, 148 NW 433. 

Mo.—Matlack v. Kline, (A.) 190 
Sw 408 [transf 216 SW 323]. 

N. Y.—Nesbitt v. Thompson, 93 
Mise. 251, 157 NYS 166; McIntyre v. 
Clark, 6 Mise. 377, 26 NYS 744. 

N, C.—King v. Foscue, 91 N. C. 116. 

Pa.—Levick v. Boomin, 44 Pa, Co. 


39, 
Porto Rico.—De_ Lizarribar v. 
Mourraille, 5 Porto Rico Fed. 448. 
Tenn.—Turner y. Turner, 132 Tenn. 
592, 179 SW 132. ; 
Cobar SRO v. Farrell, 27 Ont.L. 


[a] Equity will not enjoin a life 
tenant from making a lease for any 
number of years, as the lease is le- 
gally incapable of extending beyond 
the lessor’s life so as to affect the 
estate in remainder. Preston v. 
Smith, 26 Fed. 884 [aff 23 Fed. 737]. 

99. Matlack v. Kline, (Mo. A.) 190 
SW 408 [transf 216 SW 323]. 

1. Potomac Dredging Co. v. Smoot, 
108 Md. 54, 69 A 507; Hartz v. Hil- 
sendegen, 182 Mich. 129, 148 NW 433. 

2. Harrington y. Sheldon, 196 
Mich. 388, 168 NW 64; Nesbitt v. 
Thompson, 93 Misc. 251, 157 NYS 166. 

8. Harrington v. Sheldon, 196 
Mich. 388, 162 NW 64. 

4. Miles vy. Miles, 32 N. H. 147, 64 
AmD 362; 4 Kent Comm. p 73. 

5. Gronendyke v. Cramer, 2 Ind. 


382. 

6. Ga.—Sutton vy. Hiram Lodge, 83 
Ga. 770, 10 SH 585, 6 LRA 703. 

Ill.— Powers v. Wells, 244 Ill. 558, 
91 NE 717; Hoagland y. Crum, 113 
Ill. 365, 55 AmR 424. 

Ind.—Lowrey v. Reef, 1 Ind, A 244, 
27 NE 626. 

Iowa.—Sanders v. Sutlive, 174 NW 
267; Sanders v. Sutlive, 163 Iowa 172, 
143 NW 492; Ray v. Young, 160 Iowa 
613, 142 NW 393, 46 LRANS 947, Ann 
Cas1915D 258; Carman y. Mosier, 105 
Iowa 367, 75 NW_ 323. 

Ky.—Avery v. Hogancamp, 172 Ky. 
675, 189 SW 917. 

Mass.—Page v. Wight, 14 Allen 182. 

Mich.—Harrington v. Sheldon, 196 
Mich, 388, 163 NW 64. 

Mo.—Matlack y. Kline (A.), 190 SW 
408. t 

Nebr.—Edghill v. Mankey, 79 Nebr. 
347, 112 NW 570, 11 LRANS 688; 
Guthmann y. Vallery, 51 Nebr. 824, 71 
NW 734, 66 AmSR 475. 


N. J.—Bidwell v. Piercy, 71 N. J. 
Eq. 83, 63 A 261. 
N. Y.—Williams y. Alt, 226 N. Y. 


283, 123 NE 499, 170 NYS 506; Bar- 
son v. Mulligan, 198 N. Y. 23, 90 NE 
1127; Hinton v. Bogart, 166 App. Div. 
155, 151 NYS 796; Nesbitt v. Thomp- 
son, 93 Misc, 251, 157 NYS 166; Hin- 
ton v. Bogart, 78 Misc. 46, 137 NYS. 
697; Train v. Davis, 49 Mise 162, 98 . 
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power,’ the lease then becomes void,’ and, it has 
been held, is not even capable of confirmation by 
the remainderman.® Thereafter no tenure and no 
relation exists between the remainderman and the 
tenant of the life tenant.1° And no relation of 
landlord and tenant can be created between the re- 
mainderman and the lessee of the deceased life ten- 
ant, except by a subsequent contract, either ex- 
press or implied.11. The lessee, by remaining in 
possession, becomes liable on an implied promise 
for the reasonable value of the use and occupation 
of the premises,!2 but not for the rent stipulated 
in the lease.t® A tenancy may, however, result from 
the implied adoption of the lease terminated by the 
life tenant’s death,!* but the mere continued occu- 
pation by the lessee does not amount, to an adoption 
of the lease by the remaindermen.® Acceptance of 
rent by the remainderman after the termination of 
a lease by the death of the life tenant creates a new 
tenancy,!® and entitles the lessee to retain pos- 
session.17 And it seems that accepting the rent ac- 
cording to the terms of the terminated lease with- 


out other arrangement is in the nature of a recog- 


nition of its binding force and if continued long 
enough may, in connection with other circum- 
stances, warrant the inference that the parties have 
adopted the lease as expressing the understanding 


NYS 816 [aff 114 App. Div. 903 mem, |1 Newfoundl. 112. 


ESTATES 


~~ = epee 


between them.1® A covenant for the renewal of the 
lease 1® or for quiet enjoyment ?° is not binding 
upon the remainderinan after the life tenant’s 
death. And it has been held that no action can be 
maintained against the personal representative of 
the life tenant for a breach of an implied covenant 
of quiet enjoyment caused by the death of the life 
tenant,?? unless the life tenant had a power of ap- 


pointment by which he might have protected the _ 


lessee for thé full period of the lease.2? There is, 
however, authority holding that such an action may 
be maintained where the lease contained an ex- 
press covenant of this character.2? After the life 
tenant’s death the lessee becomes a tenant by suf- 
ferance,?* or in some jurisdictions, by statute, a ten- 
ant at will,?> or a trespasser 7° whose interest in the 
premises is limited to the crops growing thereon at 
the time of the life tenant’s death.?*7 And if there 
are no growing crops the lessee has no further right 
of occupation.2& An occupant under a mere license 
from a life tenant is, after the termination of the 
life estate, with respect to the remainderman, a 
trespasser.2® A lessee of a life tenant who dies 
before the lease expires may, by statute, in some 
jurisdictions, hold over to the end of the current 
year.®° 

[§ 101] 3. Mortgage.*1 


See also Train v.| sion or does not hold over, the mere 


A tenant for life may 


[§§ 100-101 “= 


100 NYS 1146 mem]; Mulligan y. Cox, 
26 Misc. 709, 56 NYS 797; McIntyre v. 
Clark, 6 Misc. 377, 26 NYS 744; Coak- 
ley v. Chamberlain, 8 AbbPrNS 37, 38 
HowPr 4838. 

N.) C.—=Kine v. Foscue, “910 N. 2G: 
116, 

Pa.—Fee vy. Lutz, 65:Pa. Super. 188; 
Brandmeier .v. Pond Creek Coal Co., 
26 Pa, Dist. 29; Levick v. Boomin, 44 
Pas Co. 239) 

Porto Rico.—De Lizarribar v. Mour- 
raille, 5 Porto Rico Fed. 448. 

Tenn.—Turner vy. Turner, 132 Tenn. 
592, 179 SW 1382; Collins v. Crown- 
over, (Ch. A.) 57 SW 357. 

Ont.—Atkinson v. Farrell, 27 Ont. L. 
204. 

[a] Death before commencement 
of lease.—Where a life tenant dies 
before the day fixed for the com- 
mencement of a lease, the lessee can 
successfully claim no rights there- 
under, unless after the life tenant’s 
death the lease is adopted by the re- 
mainderman. Sanders v. Sutlive, 163 
Iowa 172, 143 NW. 492. 

[b] No legal distress can be made, 
under the lease, for rent accruing 
after the death of the life tenant. 
Fee v. Lutz, 65 Pa. Super. 188. 

7 Hines v. McCombs, 2 Ga. A. 
675, 58 SE 1124, 4 Kent Comm. p 106. 

8. Sanders v. Sutlive, (Iowa) 174 
NW 267; Coakley. v. Chamberlain, 31 
N. Y. Super. 676, 8 AbbPrNS 37, 38 
HowPr 483; Bogle v. North Carolina 
Re Cowhol Ns. Cw 419% 

9. Bogle v. North Carolina R. Co., 
5L N.C. 419. 

10. Coakley v. Chamberlain, 31 N. 
Y. Super. 676, 8 AbbPrNS 37, 38 How 
Pr 483. 

11. Sanders v. Sutlive (Iowa), 174 
NW 267; Hinton v. Bogart, 79 Misc. 
418, 140 NYS 111 [rev 78 Misc. 48, 
137 NYS 697, 78 Misc. 586,.139 NYS 
1021]. 

12. Hoagland v. Crum, 113 Ill. 365, 
55 AmR 424; Sanders v. Sutlive, 
(lowa) 174 NW 267; Matlack y. Kline, 
(Mo. A.) 216 SW 323. F 

13. Sanders vy. Sutlive, (lowa) 174 
NW 267. 

14. Sanders vy. Sutlive, (lowa) 174 
NW 267. 

15. Sanders v. Sutlive, (lowa) 174 
NW 267. 

16. Lowrey v. Reef, 1 Ind. A. 244, 
27 NE 626; Holden y. Boring, 52 W. 
Va. 37, 43 SE 86; Legg v. McCarthy, 


Davis, 49 Misc. 162, 98 NYS 816 [aff 
114 App. Div. 903 mem, 100 NYS 1146 
mem] (the action of a receiver ap- 
pointed in partition proceedings in 
receiving rent from the lessee does 
not amount to an assumption by the 
remainderman of the lease executed 
by the life tenant). 

fa] In the District of Columbia 
the acceptance of rents from the les- 
see of a life tenant after the latter’s 
death does not estop the remainder- 
man from defending against a coy- 
enant. of renewal contained in the 
life tenant’s lease, since under the 
statute the action of the remainder- 
man in this respect creates at most 
a tenancy by sufferance which may 
be terminated by the landlord giving 
notice in writing to quit. Velati v. 
Dante, 39 App. 372. 

17. Lowrey v. Reef, 1 Ind. A, 244, 
27 NE 626. 

18. Sanders v. Sutlive, (lowa) 174 
NW 267. See also Hinton vy. Bogart, 
78 Misc. 46, 137 NYS 697 (where on 
the death of the life tenant who had 
leased property to defendant, the re- 
mainderman continued to receive rent 
for nearly two years, there was no 
interruption of the relation of land- 
lord and tenant and = defendant 
was liable under the original con- 
tract). 

19.. Velati v. Dante, 39 App. (D. 
C.) 372; Bergengren v. Aldrich, 139 
Mass, 259, 29 NE 667. 

20. Coakley v, Chamberlain, 8 Abb 
PrNS (N, Y.) 37, 38 HowPr 483. 

21. Adams vy. Gibney, 6 Bing. 656, 
19 ECL 296, 130 Reprint 1434; Swan 
v. Stransham, Dyer 257a, 73 Reprint 


22. Hamilton vy. Wright, 28 Mo. 
23. Duker v. Kaelin, 90 SW 959, 


28 KyL 900. 

24. Ala—Wright v. Graves, 80 
Ala, 416. 

D. C.—Velati v. Dante, 39 App. 


372. 
pea ae v. Wight, 14 Allen 
182. 
Mich.—Harrington y. Sheldon, 196 
Mich. 388, 163 NW 64. 
Nebr.—Guthmann y. Vallery, 51 
ra 824, 71 NW 734, 66 AmSR 
475. J 
cabot yr eis v. Boomin, 44 Pa. Co. 
[a] If the lessee is not in posses- 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


recognition by the remainderman of 
the validity of the lease previously 
made does not constitute a tenancy 
by sufferance or other tenancy. 
Wright v. Graves, 80 Ala. 416. 

25. See statutory provisions: and 
Sanders v. Sutlive, 163 Iowa 172, 143 
NW 492. ° 

26. See statutory provisions; and 
Williams. v. Alt, 226 N. Y. 283; -128 
NE 499. ; 

27. Lowrey v. Reef, 1 Ind. A. 244, 
27 NE 626; King v. Foseue, 91 N. C. 
116; Collins v, Crownover, (Tenn. Ch. 
A.) 57 SW 357. 

Right of lessee to emblements see 
supra § 80. 

28. Carman y. Mosier, 105 Iowa 
367, 75 NW 323. 

29. Williams v. Caston, 32 S. C. L. 


30. See statutory provisions: and 
Mitchell v. Rutherford, 9 Ga. A. 
722, 72 SE 302; Story v. Butt, 2 Ga. A. 
119, 58 SE 388; King v. Foscue, 91 
N. C, 116; Holden vy. Boring, 52 W. 
Va. 37, 43 SE 86. 


{a] Under the Georgia statute.— 


Where the life tenant rents the land - 


and dies without collecting the rent, 
the undertenant is entitled to posses- 
sion to the end of the year, but is 
accountable to the remainderman for 
the rent for the period between the 
death of the life tenant and the end 
of the year. Butt v. Story, 5:Ga: A: 
540, 63 SE 658. ; 

{[b] Under the South Carolina 
statute the remaindermen Cannot se- 
cure possession until the end of the 
year, but are entitled to security for 
the rent for the unexpired portion 
thereof. May vy. Thomas, 94 S. C. 158, 
78 SE 85. 

{c] Under the North Carolina 
statute, where the lessee sublets at a 
higher rent, and the lite tenant dies, 
the remainderman is only entitled to 
a proportionate part of the rent re- 
served in the original lease and not a 
proportionate part of the rent ac- 
tually paid by the subtenant. Hayes 
v. Wrenn, 167 N. C. 229, 83 SE 356. 

[ad] The West Virginia statute al- 
lowing the lessee to hold over to the 
end of the current year applies only 
to agricultural or farming land. 
Shufflin vy. House, 45 W. Va. 731, 31 
SE 974, 72 AmSR 851. 

31. See generally Mortgages [27 
Cye 916]. 


§§ 101-104] 


mortgage his own interest,?2 but not the entire es- 
tate so as to bind the interest in remainder,?? with- 
out the consent of the remaindermen.** But the 
life tenant and the remainderman may join in a 
mortgage which will bind the entire estate.2° The 
hfe tenant may mortgage the entire estate if the 
life estate is coupled with a power of conveyance,°* 
or a power to use the estate for his own benefit with 
a remainder over of only whatever may remain,°?? 
or where the mortgage is authorized by an order 
of court.2® And, although a life tenant is author- 
ized to sell for the purpose of reinvestment only, 
yet there being taxes due on the land and the life 
tenant having no resources with which to pay them, 
he can mortgage part of the land to obtain money 
to pay the taxes, so that the title obtained under 
the mortgage will be to the fee.*° : 

[§ 102] 4. Contracts and Agreements.1° A 
contract or agreement made by a life tenant will 
not bind the’ remainderman,*! unless it is ratified 
by him;*#? and conversely a remainderman cannot 
sue on a contract made by a life tenant to which 
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he was not a party.*® An agreement between a life 
tenant who is entitled solely to the income of cer- 
tain property and his coexecutor for the payment 
of certain claims against the estate out of such 
income is at most voidable, and so far as consum- 
mated cannot be repudiated by the heirs of the life 
tenant,** at least without a showing that they were 
ignorant of their rights in the premises.*® 

[§ 103] J. Remedies for Protection ‘of Re- 
mainder or Reversion—l. Requirement of Inven- 
tory. Where a life estate is given in personal prop- 
erty the tenant on taking possession may be re- 
quired to file an inventory thereof,*® with acknowl- 
edgment that it is held for life only, with title in 
the remainderman;‘** but in the absence of a show- 
ing of danger of loss or injury this is the only pro- 
tection to which the remainderman is entitled.*® 

[§ 104] 2. Requirement of Security. A tenant 
for life of personal property is usually entitled té 
its possession without giving security for the forth- 
coming of the property at the termination of the 
life estate,*? security being required only where 


y Cir, Ct. 768. 


32. %Il1l.—Kenwood Trust, etc., Bank 
v. Palmer, 209 Ill. A. 370 [aff 285 Ill. 
552, 121 NE 186]. 

N. Y.—Jermain y. Sharpe, 29 Misc. 
258, 61 NYS 700. 

Oh.—Sherman vy. Sherman, 25 Oh. 


S. C.—Bethea v. Allen, 95 S. C. 
479, 79 SE 639. : 

Tenn.—Chickamauga Trust Co. v. 
Lonas, 139 Tenn. 228, 201 SW 1777, 


LRA1918D 451. 

33.. U. S.—Bryan v. Dupoyster, 130 
Fed, 83, 64 CCA 417 [certiorari den 
198 Ue SP 585, 25 SCt 803,49 Lied. 
1174]. 

Ark.—Georgia State Sav. Assoc. v. 
Dearing, 128 Ark. 149, 198 SW 512. 

Ga.—New South Bldg., etc., Assoc. 
vy. Gann, 101 Ga. 678, 29 SH 15. 

Ill.—Lehndorf v. Cope, 122 11], 317, 
13 NE 505; Kenwood Trust, etc., Bank 
v. Palmer, 209 Ill. A. 370 [aff 285 Ill. 
552, 121 NE 186]. 

Ky.—Rudd y. Traveler’s Ins. Co., 
24. Kyly 2141, 73 SW 759. ; 

Miss.—Leflore v. Flowers, 117 Miss. 
682, 78 °S 513,°79 S60: 

Mo.—Matlack v. Kline, (A.) 190 
SW 408 [transf 216 SW 323]. 

S. C—McDonald v. Woodward, 58 
S.C. 554, 36 SH 918. che 

Tenn.—Chickamauga Trust Co. v. 
Lonas, 139 Tenn. 228, 201 SW 777, 
LRA1918D 451. 


Tex.—Moore v. Moore, (Cr.) 198 
SW 959. 
[a] Attempt to encumber fee.— 


A deed of trust executed by a life 
tenant to secure a loan, although 
purporting to pass the fee, attaches 
only to the life estate, and does not 
affect the estate in remainder. New 
South Bldg., ete, Assoc. v. Gann, 
101 Ga. 678, 29 SE 15. 

[b] Constructive notice to mort- 
gagee.— Where an estate is devised to 
one for life, with remainder to his 
children, the life tenant cannot, by 
deed of trust executed to secure 
money to improve the land, encumber 
the interest of the remaindermen, 
even though he represents himself to 
own the fee; for the mortgagees have 
constructive notice of his title. Mis- 
souri Cent. Bldg., etc., Assoc. Vv. 
Eveler, 237 Mo. 679, 141 SW 877, Ann 
Cas1913A 486. 

34 Matlack v. Kline (Mo. A.) 190 
Sw 408 [transf 216 SW 323]. 

35. Brown y. Staab, 103 Kan. 611, 
RiGee Liss 

36. Jackson vy. Everett, (Tenn.) 
58 SW 340. But see Rhode Island 
Hospital Trust Co. v. Commercial 
Nat. Bank, 14 R. I. 625 (a power of 
sale does not authorize a mortgage 


-of the éntire interest in personal 
property). : “: 
37. Swarthout v. Ranier, 143 N. Y. 


499, 38 NE 726; Uhl’s Est., 23 Pa. 


Dist. 386; Jenks’ 2Lewke -T: 
390, 43 A. 871. 

38. Stevenson’s Hst., 5 Pa. Dist. 5, 
fir Par (Comms 

[a] For benefit of estate.—The 
court.may authorize a life tenant to 
mortgage the estate to raise funds 
for making improvements which will 
be of permanent value to the estate. 
Stevenson’s Est., 5 Pa. Dist. 5, 17 Pa. 
Co. 312; Dorrance’s Est., 8 Kulp (Pa.) 
L6y fe 

39. Whitfield y. Lyon, 93 Miss. 443, 
46 S 545. 

40. See generally Contracts 13 C. 
J. p 214 

41. Chilvers v. Race, 196 Ill. 71, 
63 NE 701; Flowe v. Hartwick, 167 
N. C. 448, 83 SE 841; Bogle v. North 
Carolinas Ri-Co,, 51) INS €.6419s\ Hil! .v. 
Roderick, 4 Watts & S, (Pa.) 221; 
Tyson’s EHEst., 24 Pa. Super. 533; and 
eases infra this note. 

[a] Rule applied.—Where a hus- 
band paid a part of the purchase 
price of land, directing title to be 
conveyed to his wife for life, re- 
mainder to the heirs of her body, any 
agreement made by the wife to reim- 
burse him for his outlay cannot be 
enforced against the land in _ the 
hands of the heirs of the wife’s body 
after’ her death. (Clay, v. Clay.7 72 
Sw 810, 24 KyL 2016. - 

[b] A mechanic’s lien for labor 
and materials furnished under a con- 
tract with the tenant for life does 
not attach to the estate in remainder. 
Osgood v. Pacey, 23 Ill. A. 116. 

[ec] A contract for a right of way 
made by a life tenant does not bind 
the interest of the remainderman. 
Bentonville R. Co. vy. Baker, 45 Ark. 
252. 

[d] The assent of a life tenant to 
an improper investment by the ex- 
ecutor of personal property in which 
he has a life interest is not binding 
upon the remainderman, In re Tal- 
mage, 32 App. Div. 10, 52 NYS 710 
[aff 160 N. Y. 704 mem, 57 NE 1125 
mem]. - 

[e] The release by the life tenant 
of a lien securing the principal and 
interest of notes forming part of- a 
bequest is ineffectual as a discharge 
of the security, the remaindermen 
not assenting to such release. Diehl 
v. Middle States Loan, etc., Co., 72 
W. Va. 74,77 SH 549. 

42. Flowe v. Hartwick, 167 N. C. 
448, 83 SE 841; Townes v. Augusta, 
AGUESECLOLl Oo mao. OH) 98 4ey But see 
Strong v. Dutcher, 186 App. Div. 307, 
174 NYS 352 (one having a remote 
and contingent interest is not re- 
quired to consent to agreement).— 

{a] If the remainderman receives 
the consideration for a contract made 
by the life tenant he will be deemed 
to have ratified the contract and will 


Petition, 


be bound thereby. Townes v. Au- 
usta, 46 SS. C2 15-23 Sm ose 

43. Bogle v. North Carolina R. Co., 
51.N. C. 419. 

44. Stahi v. 81 Wash. 
Zen £42 PGoL, 

45. Stahl v.. Schwartz, 81 Wash. 
293; 142°P 651. 

46. Westcott v. Cady, 5 Johns. Ch. 
(N. Y.) 334, 9 AmD 306; Howell v. 
Howell, 38 N. C. 522; McLemore v. 
Blocker, 5 S. C. Eq. 272; Leeke v. 
Bennett, 1 Atk. 470, 26 Reprint 300; 
Slanning v. Style, 3 P. Wms. 334, 24 
Reprint 1089. 

fa] One having only a contingent 
future interest in the property can- 
not require the filing of an inventory. 
Emmons v. Cairns, 3 Barb. (N. GS) 
243 [rev 2 Sandf. Ch, 369]. 

4T. Scott v. Scott, 137 Iowa 239, 
114 NW 881, 126 AmSR 277, 23 LRA 
716; Foley v. Burnell, 1 Bro. Ch. 274, 
28 Reprint 1125. 

48. Cal.—Garrity’s Est., 108 Cal. 
463, 38 P 628, 41 P 485. 

Iowa.—Scott v. Scott, 137 Iowa 239, 
114 NW _ 881, -126 AmSR 277, 23 
LRANS 716. 

Me.—Whittemore v. Russell, 80 Me. 
297, 14 A 197, 6 AmSR 200; Sampson 
v. Randall, 72 Me. 109. 

Md.—Stevens v. Gordy, 9 Gill 405. 
cy Wicks SE mae. v. Shelton, 2 Mete. 

Minn.—In re Oertle, 34 Minn. 173, 
24 NW 924, 57 AmSR 48. 

N. Y.—In re McDougall, 141 N, Y. 
21, 35 NE 961 [rev 65 Hun 624, 21 
NYS 479]; Jones v. Jones,. 28 Misc. 
421, 59 NYS 974; Covenhoven v. Shu- 
ler, 2 Paige 122, 21 AmD 73. 

N. C.—Simmons v. Fleming, 157 N. 
C. 389, 72 SE 1082; Hodge v. Hodge, 
C2 NG, Ca 626. ' ; 

S.. C—Joyce- vy. -Gunnels, 23 S.-C 
Eq. 259; Gardner y. Harden, 7 S..C. 
Eq. 32. 
hide, Benen gs v. Price, 3 Hayw. 


Schwartz, 


Eng.—Foley v. Burnell, 1 Bro. Ch. 
274, 28 Reprint 1125; Temple v. 
Thring 56. VP. Reps Nos. 283. 

See also infra §§ 244, 254, 

49. Ariz.—La Tourette v. La Tou- 
rette, 15 Ariz. 200, 1387 P 426, Ann 
Cas1915B 70. 

Cal.—Garrity’s Est., 108 Cal. 463, 
88 P 628, 41 P 485. 

Ky.— Cecil v. Cecil, 161 Ky. 419, 170 
SW 973. 

Me.—Pierce v. Stidworthy, 79 Me, 
234, 9 A 617, 81 Me. 50, 16 A 333. 


Minn.—In re Oertle, 34 Minn. 173, 
24 NW 924, 57 AmSR 48. 


Miss:—Hill v. Godwin, 114 Miss. 
324, 75 S 122. 
N. C.—In re Knowles, 148 N. < 


461, 62 SE 549; Howell v. Howell, 38 
x: sa one Sutton y. Craddock, 36 N. 
4 ot, 


i 
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there is a showing of actual danger of loss or in- 
It cannot be demanded as a matter of ab- 
solute right,>' unless it is so provided by statute.®? 
It is, however, within the discretion of the court 
to require security,®* unless it appears from the 
‘proper construction of the instrument creating the 


jury.®° 


estate that it was the intention of 
the life tenant should be put into 
out security.>4 


W. Va.—Houser v. Ruffner, 18 W.} 


Va_ 244, 

Eng.—Leeke v. Bennett, 1 Atk. 470, 
26 Reprint 300. 

50.' Ala.—Bethea v. Bethea, 116 
Ala, 265, 22 S 561; Nance y. Coxe, 16 
Ala.) 125. 

Cal.—Garrity’s Est.. 108 Cal. 463, 
88 P 628, 41 P 485. 


Ga.—Collins v. Barksdale, 23 Ga. 
602. 
Ky.—Somerset Presb. Church  v. 


Mize, 181 Ky. 567, 205 SW 674, 2 ALR 
1237; Cecil v. Cecil, 161 Ky. 419, 170 
SW 973; Werthington Vv. Crabtree, 1 
Metc. 478. 

Me.—Tapley v. Douglass, 113 Me. 
392, 94 A 486. 

Md.—Miller y. Williamson, 5 Md. 
219. 

Mass.—Meins v. Pease, 208 Mass. 
478, 94 NE 845. 

Mo.—Roberts y. Stoner, 18 Mo. 481. 

N. Y.—Matter of Frost, 179 App. 
Div. 431, 165 NYS 980; Covenhoven v. 
Shuler, 2 Paige 122, 21 AmD 73. 

N. C.—In re Knowles, 148 N.C. 461, 
62 SE 549; Clagon v. yeaa. 42 N.C. 
173; Howell v. Howell, 38 N. C. 522; 
Sutton v. eins oe 36\ N.C. 134; 
Hales v. Griffin, 22 N. C. 425. 

Ss. C.—-Bentley v. Long, 20 S. C. Eq. 
43, 47 AmD 523; Cordes vy. Ardrian, 
10 S. C. Ea. 154° Smith v. Daniel, q 
8. GC. Eq: 143, 16 "AmD 641. 

Tenn.—Henderson vy. Vaulx, 10 
Yerg. 30; McCutchin vy. Price, 3 Hayw. 
271. 

Va.—Holliday v. Coleman, 2 Munf. 
(16 Va.) 162; Mortimer v. Moffatt, 4 
Hen. & M. (14 Va.) 503. 

Eng.—Foley v. Burnell, 1 Bro. Ch. 
274, 28 Reprint 1125; Temple v. 
Thring, 56 L. T, Rep. N. S. 283. 

See also supra § 1038; and infra 
§§ 244, 254. 

[a] Increasing bond.—The amount 
of the bond may be increased on 
application, where it is shown that 
the interest of the remainderman has 
increased in value. McCutchin v. 
Price, 3 Hayw. (Tenn.) 211. 

51. Mo.—Roberts v. Stoner, 18 Mo. 


481. 
N. Y.—Hitchcock y. Peaslee, 145 
N. Y. 547, 40 NE 211. 


N. C.—Howell v. Howell, 38 N, C. 
522. 

Va.—Holliday v. Coleman, 2 Munf. 
(16 Va.) 162. 


W. Va.—Houser vy. Ruffner, 18 W, 
Va. 244, 

52. See statutory provisions; and 
Reed v. Reed, 80 Conn. 411, 68 A 852; 
Security Co. v. Hardenburgh, 53 
Conn, 169, 2 A 391; In re Ivison, 257 
Pa. 297, 101 A 644; In re O’Donnell, 
252 Pa. 45, 97 A 182; In re Kemerer, 
251 Pa. 282, 96 A 654; In re Letterle, 
248 Pa. 95, 938 A 935; In re Watson, 
241 Pa. 271, 88 A 433; Van Duzen’s 
App., 102 Pa. 224; In re Feiser, 1 
Walk. (Pa.) 256; Graham’s Est., 26 
Pa. Dist, 417; Hummel’s Est., 43’ Pa, 
Co. 698; Dewey's HSt. oon ee. Co., 307; 
In re Runner, 3 Del. So., (Pa.) 395. 


And even where the will shows an 
intention that the possession of the property should 
be intrusted to the hfe tenant the court may require 
security if it appears necessary for the protection 
of the rights of the remainderman.®® 
should be required whenever it is shown that the 
property is in actual danger of loss or injury,°® or 
where it has been removed from the state,®? or 
there is actual danger of its being removed;>* or 


ESTATES 


ent.®° 


the grantor that 


possession with- | give security.°? 


Security 


{a] In Louisiana a wusufructuary 
must give bond unless it is dispensed 
with by the instrument creating the 
usufruct or the requirement is 
waived by the owner of the property. 
Maguire v. Maguire, 110 La. 279, 34 
S 443; Weller’s Succ., 107 La. 466, 31 
S 883. 

[b] The premium for the security 
is to be paid by the life tenant per- 
sonally and not by the estate. Mutch- 
more’s Hst., 14 Pa. Dist. 251. 

53. Conn.—Security Co. v., Har- 
denburgh, 53 Conn. 169, 2 A 391. 

Iowa.—Scott v. Scott, 137 Iowa 239, 
14 NW 881, 126 AmSR 277, 23 LRA 
716. 

Ky.—Worthington y. Crabtree, 1 
Mete. 478. 

{Mem sampeon v. Randall, 72 Me. 
109. 

Mich.—Woolfitt v. Preston, 203 

Mich 502, 169 NW 8388. 
elon Hopes v. Stoner, 18 Mo. 
481, 

N. Y.—Hitchcock y. Peaslee, 145 N. 
Y, 547, 40 NE 211; Fleming’s Est., 51 
Misc. 662, 102 NYS 204; Hunt’s Bst., 
88 Mise. 721, 78 NYS 291. 

Ss. C.—Smith v. Daniel, 7 S. C. Eq. 
143, 16 AmD 641; Gardner v. Harden, 
7 S. ©, Ea. 32. 

54, Ala.—Underwood y. Under- 
woods 162 Ala. 553, 50 S 305, 1836 Am 
Ss 

Cal —Garrity’s Est., 108 Cal. 463, 
88 P 628, 41 P 485. 

Towa—Scott v. sare 137 Iowa 239, 
uM NW 881, 126 AmSR 277, 23 LRA 
716. 

Me.—McGuire y. Gallagher, 99 Me. 
834, 59 A 445. 

Miss.—Hill v. Godwin, 114 Miss. 
324, 75 S 122. 

N. Y.—Leggett v. Stevens, 185 N. 
Y. 70, 77 NE 874; Hitchcock y. Peas- 
lee, 145 N. Y. 547, 40 NE 211; In re 
Campy 1 26.0.N. ees (ha) 2d NE (99's 
Smith vy. Van Ostrand, 64 N. Y. 278; 
Matter of Rowland, 153 App. Div. 
327, 137 NYS 1010; Matter of Hamlin, 
141. App. Div. 318, 126 NYS 396; 
Matter of Ungrich, 48 App. Div. 594, 
62 NYS 975; Matter of Talmage, 32 
App. Div. 10, 52 NYS 710; Graham 
v. New York L. Ins., etc., Co., 46 
Hun 261; Matter of Haskell, 19 Misc. 
206, 43 NYS 1144; Matter of Lowery, 
19 Misc. 84, 48 NYS 972; Scott v. 
Scott, 6 Mise. 174, 27 NYS 152. 

Pa.—Zehender’s Est., 8 Pa. Dist. 
439. 

[a] Reason for rule.—‘It is to be 
assumed that the testator intended 
the life tenant to have the full enjoy- 
ment during his lifetime of the prop- 
erty bequeathed to him, and that this 
enjoyment shall not be impaired, ex- 
cept for the protection of the re- 
mainderman. The testator has the 
right to make the life tenant the 
trustee of the property bequeathed, 
without requiring: any security from 
him; and very slight indications in 
the will will be construed as showing 
that the testator intended the life 


as oe 


ee ee ee 
bo 


[§ 104 


where the life tenant is a nonresident,5® or insolv- 
Where the articles left are perishable, the 
use of which consists in their consumption no se- 
curity is required of the legatee.1 Where, however, 
a will shows an intention that they should not be 
consumed but go to the party in remainder, equity 
will in cases of danger require the life tenant to 
Where the articles left may depre- 
ciate by using them but will not be consumed or 
-worn out in that way, the life legatee, under ordi- 
nary circumstances and risks, is allowed to retain 
possession of the articles without giving security 
for their preservation.®? 
ject matter of the life estate is money or its equiva- 
lent or is such property as must be converted into 
money, security should be required.‘ 
| the beneficiary is something more than a life tenant 


Where, however, the sub- 


But where > 


tenant, rather than the executor, to 
be the trustee, subject, of course, to 
the general rules applicable to the 
obligations of a trustee to his cestui 
que trust. If the testator has not 
required such security to be given by 
the life tenant, courts are not auth- 
orized to require it, in the absence of 
any showing of danger or liability of 
waste; otherwise, the will of the tes- 
tator that the life tenant shall enjoy 
the property will be frustrated.” 
Garrity’s Hst., 108 Cal. 463, 471, 38 P 
628, 41 P 485 [quot Scott v. Scott, 137 
Iowa 239, 114 NW 881, 126 AmSR 277, 
23 LRANS 716] 

55. Matter of Lowery, 19 Misc, 83, 
43 NYS 972. 

56. See cases supra note 50. 

57. Riddle v. Kellum, 8 Ga. 3874; 
Moon y. Moon, 21 S. C. Eq 327. 


58. Langworthy v. Chadwick, 13 
Conn, 42; Cross _v. Camp, 42 N. C. 
193; Bellamy v, Ballard, 3 N. C. 361; 


Clarke v. Saxon, 10 S. C. Eq. 69; 
Gardner v. Harden, 7S. C.. Eq... 32. 
59. Cort) v: Massie, 171 Il. we 123; 
In re McDougall, 141 N, Y. 21, 35 NE 
961; Matter of Mercantile Trust Co., 
156 App. Div. 224, 141 NYS 460 [mod 
on other grounds 210 N. Y. 838, 103 
NE 884]. 

60. In re McDougall 141 N. Y. 21, 


61. McKee v. McKee, 82 SW 451, 
26 KyL 736; Whittemore y. Russell, 
80 Me. 297, 14,4 197, 6 AmSR 200; 
Dewey’s Est., 33 Pa. Co. 307. 

en Miller vy. Williamson, 5 Md. 


63. Underwood v, Underwood, 162 
Ala. 553, 50 S 305, 136 AmSR 61; 
Whittemore vy. Russell, 80 Me, 297, 
14 A 197, 6 AmMSR 200. 

64. Conn.—Langworthy y. Chad- 
wick, 18 Conn. 42. 

Ill.— Cort v. Massie, 171 Ill. A, 123. 
Iowa.—Scott v, Scott, 137 Iowa 239, 
114 NW _ 881, 126 AmSR 277, 238 
LRANS 716. 

Ky.—-Kelly v. Anderson, 173 Ky. 
298, 190 SW 1101; Wilkinson y. Ros- 
ser, 104 SW 1019, 31 KyL 1262; Powell 
v. Cosby, 91 SW 1133, 29 KyL 46; 
meee v. McKee, 82 SW 451, 26 KyL 
Me.—Whittemore vy. Russell, 80 Me. 
297, 14 A 197, 6 AmSR 200. 

N. Y.—In re McDougall, ‘141 N. Y. 
21, 35 1 NE 961; Bliven vy. Seymour, 88 
N. Y. 469; Livingston Vv. Murray, 68 
N. Y. 485° [mod 4 Hun 619, 67 Barb. 
214]; Russell v. Hilton, 80 App. Div. 
178, 80 NYS 563; Matter of Bushnell, 
73 App. Div, 326, 328, 7%: NYS» 1123 
{aff 172 N. Y. 649 mem, 65 NE 1115 
mem]; Matter of Roffo, 51 App. Div. 
35, 64 NYS 455; Washbon vy. Cope, 67 
Hun 272, 22 NYS 241; Montfort v. 
Montfort, 24 Hun 120; Scott v. Scott, 
6 Misc. 174, 27 NYS 152, 

Lagann obinzon 8 Hst.,), 27 <Pas Caz 

“Ordinarily a life estate in per- 
sonalty (not specifically bequeathed) 
does not entitle the life tenant, as a” 


For later cases, developments and changes in the law see cumulative Anxotations, same title, page and note number. . 


: 


§§ 104-106] 


and has the power to use in his discretion some por- 
tion of the principal for his support, he is as a 
general rule entitled to the custody of the fund 
without security.*® The possession of the property 
by a Wrongdoer who claims the entire title as his 
own is sufficient ground for requiring security.®* 
The fact that the remainderman is indebted to the 
life tenant will not affect the right to demand securi- 
ty but may be considered by the court in determin- 
ing the amount.®? The rights of the life tenant are 
not enlarged in regard to the use and management 
of the estate by the fact that no bond is required.®§® 
Security may be required from one who purchases 
the life estate from the life tenant °® or at a sale 
under execution.?° 
the proceeds of personalty in which the purchaser 
has a life interest, the title should be placed in him 
for life, with the fee in the remaindermen,’! but a 
trustee should not be appointed or security required 
of the life tenant.7? f 

Liability of executor or trustee. In a case where 
security should be required by the executor or trus- 
tee, if he intrusts the property to the life tenant 
without such security and the property is consumed 
or wasted by the life tenant, the executor or trus- 
tee will be liable to the remainderman for the in- 
jury sustained;’* but where a discretion is con- 
ferred upon the executor or trustee to require se- 
curity for the benefit of the remainderman, when 
he has acted and has transferred the possession to 
the life tenant without requiring security, he should 
not be surcharged because of the mere fact that in 
the exercise of his discretion he did not demand 
such security.‘ 

[§ 105] 3. Right to Equitable Relief in Gener- 
al.“° A remainderman or reversioner unless barred 
by laches,’® is entitled to come into equity by a bill 


quia timet for the protection of his interest when 
matter of right, to the possession, 69. 
and the executors must exercise ordi- 
nary prudence in determining wheth- 
er they will turn over the corpus 
upon a mere receipt acknowledging 


S. C. Hq. 227. 
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Where realty is purchased with. 


Lyde v. Taylor, 
Gill v. Tittle, 14 Ala, 528; 
Kellum, 8 Ga. 374; 
But see Chisholm v. 
Starke, 3 Call (7 Va.) 25 (a purchaser 


[21C.J.] 967 
| the property in the hands of a life tenant is in 
danger of loss, deterioration or injury,’? or when 
the life tenant is claiming a right to the property 
adverse to that of the remainderman;’* but nei- 
ther a threat of making a lease, which might extend 
beyond the tenant’s life,7® nor the sale of per- 
sonal property by a life tenant to a person outside 
of the state, where it is not shown that the sale was 
of more than the life interest or was fraudulently 
made or that any injury to the remainderman has 
resulted therefrom, is a ground for equitable re- 
lief.8° Such equitable relief for the protection of 
the remainderman’s interest cannot be accorded 
where the life tenant is a nonresident and the prop- 
erty is not within the jurisdiction of the court.’? 
Such equitable relief will be accorded either to a 
vested or a contingent remainderman,** and in the 
case of a contingent remainderman the allowance 
of such relief will be governed by the degree of 
probability as to the contingent interest ever be- 
coming vested.** 

[§ 106] 4. Injunction.*4-§> Equity will enjoin 
a life tenant of personal property from removing it 
out of the state,*® but not unless good grounds are 
shown for believing that it is his intention to do 
so;87 and, if the property has already been removed, 
equity will not usually interfere to redress the 
wrong until the remainderman’s right to possession 
has acerued,** except in connection with an appli- 
cation for an injunction to prevent further waste,*® 
nor will equity when the specific property be- 
queathed has been disposed of by the life tenant in 
exchange for other property, enjoin the removal 
of the property taken in exchange or require se- 
curity for the delivery of this property to the re- 
mainderman at the expiration of the life estate.® 
A vested °! or a contingent remainderman %? may’ 


17 Ala. 270; 
Riddle v. 
Swan v. Ligan, 6 


Se 602; Riddle v. Kellum, 8 Ga, 


Ind.—Goudie v. Johnston, 109 ind. 
427, 10 NE 296. 
Ky.—Yancy v. Holladay. «( Dana 


the interest of the remainderman or 
whether they will require security or 
retain the fund and pay over the 
income. . But whether the life 
tenant would be entitled to the pos- 
session of the property or not there 
ig no presumption that she will un- 
lawfully use or waste the corpus of 
the estate which it is her duty to 
preserve for the benefit of the re- 
mainderman. If she be entitled to 
possession: and the nature of the 
property or the circumstances or her 
financial condition are such as _ to 
vender it proper that she should give 
security that she will preserve the 
principal, the surrogate is authorized 
to require such security before the 
executors would be required to turn 
the property over to her.” Matter of 
Bushnell, supra [quot Matter of Ham- 


lin, 141 App. Div. 318, 126 NYS 
396]. 
a in North Carolina the rule is 


that when the bequest is specific and 
is not of the residuum, the executor 
should deliver the property to the 
one to whom it is given for life, tak- 
ing an inventory and receipt for the 
benefit of the remainderman, and this 
rule applies to money as well as to 
other personal property. Simmons v. 
Fleming, 157 N. C, 389, 72 SE 1082; 
Hodge v. Hodge, 72 N. C. 616; Wil- 
liams v. Cotten, 56 N. C. 395. 

65. Matter of Frost, 179 App. Div. 
431, 165 NYS 980; Tibben’s Hst., 8 
Pa. Dist. 234. j 

66. Ramey v. Green, 18 Ala. 771. 

67. Bethea v. Bethea, 116 Ala. 265, 
22 S 561: 

68. Cook y. Collier, (Tenn. Ch. A.) 
62 SW 658. 


in good faith from a life tenant, with- 
out notice of the interest in remain- 
der, who sells the property before 
suit brought or any notice of such 
interest, cannot be required to give 
security). 

70. Cordes .v. Ardrian, 10 S. C. Eq. 
154; Pringle v. Allen, 10 S. C. Eq. 135; 
McDougal v. Armstrong, 6 Humphr. 


(Tenn.) 428; Frazer v. Bevill, 11 
Gratt. (52 Va.) 9. 
[a] Where the execution pur- 


chaser claims the entire interest under 
a Sale where the life estate only was 
liable he will be required to give 


security. McDougal v. Armstrong, 6 
Humphr. (Tenn.) 428. 
“1.. Vanatta, v., Carr, 229 Ill. 47, 


82 NE 267; Dee v. Dee, 212 Ill. 338, 
72 NE 429. 

72. WVanatta v. Carr, 229 Ill. 47, 82 
NE 267. 


73. Wootten v. Bureh, 2 Md. Ch. 
190; Jones v. Simmons, 42 N. C. 178. 
See also Fernbacher’s Est., 17 Abb 
NCas 339, 8 NYCivProc 227, 3 How 
PrNnS ~93; 54 Dem. (Surr, 9244 ..Cex- 
ecutors were grossly remiss in failing 
to obtain security where the known 
purpose on the part of the life bene- 
ficiary was to waste the fund and 
destroy the interests of the remain- 
dermen). 

74. Matter of Hamlin, 141 App. 
Div. 318, 126 NYS 396. 

75. Equitable relief generally sce 
Equity § 7 et seq. 


fo Bowman v. Utley, 1 Ky. Op. 
77. Ala.—Bethea v. Bethea, 116 


Ala. 265. 22 S 561; Lewis v. Hudson, 


6 Ala. 463. 
Ga.—-Collins v. Barksdale, 23 


230; Bowman v. Utley, 1 Ky. Op. 443. 


ig Mise. Gabon v. Jayne, 3% Miss. 
mY C.—Brown v. Wilson, 41 N. C, 
78. Frey v. Clark, 176 Ky. 661, 197 


SW 414; Kellar v. Stanley, 86 Ky. 240, 
5 SW 477, 9 KyL 388; Yancy v. Hol- 
laday, 7 Dana (Ky.) 230; Clark v. 
Cattron, 23 Tex. Civ, A, 51, 56 SW 
oe), See also Solis v. Williams, 205 
350, 91 NE 148 (recognizing 


Preston v. Smith, 23 Fed. 737. 
Lee v. McBride, 41 N. & 


Foley v. Syer, 121 Md. 79, 88 


Kollock y. Webb, 113 Ga. 762, 
39 SE 339. 

83. Carson v. Kennerly, 29 S. G@ 
Hq. 259. See In re Dixon, 156 N. C. 
26, 72 SE 71; Smith v. Miller, 158 
N. C. 98, 73 SE 118 (recognizing 
rule), 

84-85. Injunction generally 
Injunctions [22 Cye 817]. 

86. Bowling vy. Bowling, 6 B. Mon, 
(Kys) pols. Cross) wi -Campiis4aiIN. ve: 
193; Brown vy. Wilson, 41 N. C. 558; 
Pendens pa v. Vaulx, 10 Yerg. (Tenn.) 


87s “Mercer wv. Byrds; 57) Ne (Ci.3582 
Clagon v. Veasey, 42 N. C. 173; Joyce 
VearGunnels,, U9 Sac Hg. 259, 

88. Bowling v. Bowling, 6 B. Mon. 
(Ky.) 31, 

89. Anstays v. Anderson, 194 
Mich. 1, 160 NW 475. 

90. Bonner v. Bonner, 7 Humphr. 
(Tenn.) 436. 

91. See cases infra this section. 

92. Watson y. Wolff-Goldman Re« 


see 


968 [216.3] 


enjoin a life tenant °* or his purchaser °4 from ¢om- 
mitting waste, when the injury complained of is 
irreparable and an action for damages would not 
afford adequate relief ;°° as for example the cutting 
of timber °® or the erection of a partition wall and 
the disconnecting of drain pipes.®? An injunction 
prohibiting a life tenant from ‘‘cutting or removing 
any timber from said land, and from removing the 
buildings thereon or any part thereof, or from oth- 
erwise injuring the same,’’ has been held to be too 
broad and indefinite.+ 


[§ 107] 5, Accounting.2 Equity will require 


an accounting where the life tenant has committed. 


waste on the estate,? as by the wrongful cutting of 
timber* or the mingling of the property with his 
own property so that its identity is lost,> or the 
wrongful disposal of real® or of personal property * 
of which he has the custody. In the case of the 
wrongful disposal of personal property the life ten- 
ant must at the termination of the life estate turn 
over the cash received by him * and cannot upon an 
accounting take eredit for specific property in which 
the eash has been invested,® as for example prop- 
erty purchased at a foreclosure sale? An ac- 
counting cannot be had where the hfe tenant pos- 
sesses power of disposal over personal property.1? 
In the ease of a contingent remainderman plaintiff 
is not entitled to indemnity but only to an account 
and an impounding of the damages and an invest- 
ment of the proceeds for his benefit? Further- 
more, in the case of a wrongful disposal of personal 
property both a grantee of the life tenant who took 
with knowledge 12 and the personal representative 
of the life tenant1* will also be required to ac- 
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[§§ 106-109 


count. The statute of limitations has no applica- 
tion in an action by a remainderman to compel a 
life tenant to render a general accounting. 

[§ 108] 6. Sequestration 1° and Ne Exeat.17 A 
writ of sequestration may be issued at the instance 
of a remainderman or reversioner to prevent a life 
tenant of personal property from removing it from 
the state,!® provided the writ states sufficient facts 
to enable the court to see that the fear of such re- 
moval is well founded,!® although in some jurisdic- 
tions the writ will not be issued in the absence of a 
statute authorizing its issue.2° If the property sub- 
ject to a life estate has already been removed the 
tenant himself may in some jurisdictions be arrest- 
ed under a writ of ne exeat and required to give 
bond not to leave the state and to abide the judg- 
ment of the court,?t and in other jurisdictions re- 
hef will be eranted by a bill quia timet only,?? but 
when personal property has already been removed 
the court will not order the sequestration of other 
property of the life tenant.7* 

[§ 109] 7. Receiver.24 A receiver may be ap- 
pointed for the custody of property subject to a life 
estate whenever necessary to protect the rights of 
the remainderman or reversioner,?> as for example 
on the failure of a tenant to make necessary re- 
pairs,2® or on the failure of a tenant to pay taxes,?* 
or on the conversion by a life tenant of personal 
property into money with danger that the fund may 
be lost,?8 or when the will directs a sale of the tes- 
tator’s property and a division of the proceeds,”° 
or when a life tenant threatens to remove personal 
property from the state or to sell it to another with 
a view to its removal.%°33 


leit’ Cyc); 


alty Co., 95 Ark, 18, 128 SW 581, Ann 
Cas1912A 540. 

93. Anstays v. Anderson, 194 Mich. 
1, 160 NW 475; Porch vy. Fries, 18 N. 
J. Eq. 204; Sawyer v. Adams, 140 App. 
Div. 756, 126 NYS 128; Sarles v. 
Sarles, 3" 'Sandf+ Ch: \(N.) Y:)' 6025 
Williamson y. Jones, 43 W. Va. 562, 
27 SE 411, 64 AmSR 891, 38 LRA 694, 

94. Watson yv. Wolff-Goldman Re- 
alty Co., 95 Ark. 18, 128 SW 581, 
AnnCas1912A 540, 

95. Cal.—Taft v. Washington, 29 
CaleeAe 19 Ted os) eed O03. 

Ky.—Abel v. Wuesten, 141 Ky. 766, 
133 SW 774, 143 Ky. 513, 136 SW 867, 
AnnCasl1912C 389. 

Mich.—Anstays v. Anderson, 194 
Mich, 1, 6, 160 NW 475. 


46 W. Va. 21, 32 SE 994, 
Ree v. Reece, 2 OntWR 

“The meritorious question is: Has 
there been actionable waste com- 
mitted? The proper test in all such 
cases seems to be: Do the acts proven 
essentially injure the inheritance as 
it will come to the reversioners?”’ 
Per Stone. C, J. in Anstays v. An- 
derson, supra. 
neon Whitesell v. Reece, 2 OntWR 

0. 

97. Taft v. Washington, 29 Cal. 
As 190%, 154° P 1073. 

1. Greathouse v. Greathouse, 46 
W. Va. 21,522, 32 SH 994. 

2. Accounting generally see Ac- 
counts and Accounting, §§ 75-76. 

3. Rupel v. Ohio Oil Co., 176 Ind. 
4, 95, NE 225, 226, AnnCas1913E 836 
Sarles v. Sarles, 3 
Sandf. Ch. (N. Y.) 601; Hobson v. 
Lower, 10 Oh. Cir. Ct. N. S. 323; Kel- 
ler v. Fenske, 123 Wis. 435, 441, 101 
NW 3878, 1055. 

4 Phillips v. Allen, 89 Mass. 115; 
Sarles v. Sarles, 3 Sandf. Ch. (N. Y.) 
601; Johnson vy. Johnson, 11S. C. Eq. 
210, 29 Ami, 723 

5. Mann vy. Martin, 69 Ill. A. 501; 
Putnam v. Lincoln Safe Deposit Co., 


118 App. Div. 468, 104 NYS 4. 

6. Anstays v. Anderson, 194 (Mich.) 
12a hO Om NEV CAT. 

“The weight of authority seems to 
be to the effect that, where an in- 
junction to prevent future waste is 
asked for and granted, a court of 
equity, to prevent a multiplicity of 
suits, may also decree an accounting 
and satisfaction for waste already 
committed.” Anstays v. Anderson, 
supra (per Stone, C. J.). 

7 Kollock v. Webb, 1138 Ga. 762, 
39 SH 339; Collins’ v. Collins, 32 Hun 
(N. Y.) 156. 

8. In re Weir, eh Pa. 499, 96 A 
1086. See supra "3 9 

9. In re Weir, ost Pa. 499, .96 A 
1086. 

10. In re Weir, 251 Pa. 499, 96 A 
1086, 1088. 

11. Seaward v. Davis, 198 N. Y. 
415, 91 NE 1107 [mod 133 App. Div. 
191, 117 NYS 468], 121 App. Div. 290, 
105 NYS 672; 148 App. Div. 805, 133 
NYS 384; In re Welsh, 239 Pa. 616, 
86 A 1091. 

[a] Tlustration.—Bequest to wife, 
with remainder unused at her death 
to children held to give life tenant 
power of disposal. Welsh’s Est., 239 
Pa. 616, 86 A 1091. ; 

12. Watson v. Wolff-Goldman Re- 
alty Co., 95 Ark, 18, 128 SW 581, Ann 
Cas1912A 540. See also infra §§ 154, 
Ty Sle bret 

13. Benham y. Turkle, 173 Iowa 
598, 153 NW 1017. 

14. Benham y. Turkle, 173 Iowa 
598, 158 NW 1017; Roush v. Hyre, 62 
iW. Va... 120), 57 SH 368. 

[a] Rights of life tenant and re-\ 
mainderman.—‘‘First, that the life- 
tenant is entitled to the interest on 
money and choses in action, but the 
principal sum which comes into his 
hands must be kept intact for the 
remainderman; second, that his per- 
sonal representative is chargeable 
with whatever is received from the 
sale of the personal property by the 
life-tenant; third, that upon the death 


of the life-tenant his personal repre- 
sentative must turn over to the re- 
mainderman all personal property of 
every kind which may be on hand.” 
Per Miller, J. in Roush v. Hyre, 62 
W. Va. 120, 128, 57 SE 368, 371. 

15. Young v. Young, 2 Mise. N. Y. 
381, 21 NYS 1008, 1009. 

“This was a general accounting of 
both real and personal estate from 
the time the trust was created down 
to the time of trial; and, as far as 
we are aware, there is no statute of 
limitations on such an accounting.” 
Young v. Young, supra. 

16. Sequestration generally see 
Sequestration [35 Cyc 1381]. 

17. Ne exeat generally see Ne 
Exeat [29 Cye 382]. 

18. McNeill v. Bradley, 59 N. C. 
41; Brantley v. Kee, 58 N. C. 332. 

19. Mercer v. Byrd, 57 N. C. 358; 
Lehman y. Logan, 42 N. C. 296. 

20. Crewes v. Davie, 1 Ga. Dec. 66. 

21. Wade v. Parks, 10 N. C. 202; 
Coleman v. Coleman, 10 N. C. 200; 
Moon v. Moon, 21 S. C. Eq. 327. 

22. Riddle v. Kellum, 8 Ga. 374. 
bmi Williams v. Smith, 57 N. C. 

24. Receiver generally see Re- 
ceivers [34 Cye 1]. 

25. Ill.—Emmitt vy. Clark, 193° Ds 
A. 561. 

Ky.—Webb v. Lexington First Col- 
ored Baptist Church, 90 Ky. 117, 13 
SW 362, 11 KyL 226. 

Minn.—St, Paul Trust Co. v. Mint- 


zer, 65 Minn, 124, 67 NW 657, 60 Am . 


SR 444, 32 LRA 756. 

Mo.—Lewey v. Lewey, 34 Mo. 367. 

N. Y.—Washbon y. Cope, 67 Hun 
272, 22 NYS 241 [rev on. other 
grounds, 144 N. Y. 287, 39 NE 888]; 
Cairns v. Chabert, 3 Edw. 312. 

N. C.—Cross v. Camp, 42 N. C, 193. 

26. See supra § 90. 

27. See supra § ;93. 

28. Lewey v. Lewey, 34 Mo. 367. 
eae Emmitt v. Clark, 193 Ill. A. 

30-33. Cross v. Camp, 42 N. C. 198. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 110-113] 


[§ 110] K. Termination of Life Estate—1. 
Manner—a. In General. A life estate may be ter- 
minated by death of the life tenant *4 or of one on 
whose life the estate is limited,®> by limitation,*° 
by surrender,*” by judicial sale,?* or by forfeiture.® 
In some jurisdictions provision is made by statute 
for the termination of a life estate by the filing of a 
petition 4° which has been held to be similar to a 
petition in equity,‘ and which. provides for notice 
to be given to all persons interested in such life 
estate,*? as for example the executor of the life 
tenant.*? 

[§ 111] b. Death—(1) Of Tenant. If the es- 
tate is for his own life a life estate is terminated 
immediately on the death of the tenant,** unless it 
is otherwise provided by statute.*® An estate for a 
specified number of years or during the natural life 
of the tenant expires at the end of the specified 
number of years or on the death of the tenant dur- 
ing the term granted,*® and an estate for the ten- 
ant’s own life and for the life of another person 
does not terminate on the death of the tenant dur- 
ing the life of the other person but only on the 
death of the longer lived of these two persons,** 
and an estate to two persons for and during their 
natural life continues during the life of each, and 
is terminated only at the death of the survivor.*® 
A life estate is not terminated by the civil death 
of a person sentenced to imprisonment.*® 
fruct °° is terminated by the death of the usufruc- 
tuary,°! but if given to two-persons during their 
lives no part of the usufruct ceases until the death 
of both usufructuaries.°? In some jurisdictions it 
is provided by statute that on the death of a life 
tenant the court may make a decree declaring the 
estate terminated,®>? but the court is not authorized 
to declare in whom the title is vested.°* 

[§ 112] (2) Of Another. A life estate pur 
autre vie,°® that is, limited upon the life of some 
person other than the tenant to whom it is granted 
or devised, is terminated on the death of the cestui 
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que vie.°* When search and inquiry for the lives 
on which a continuance of a life estate depends is 
required by the lease granting the estate, what is 
reasonable search and inquiry is a mixed question 
of law and fact,®? depending upon the circumstances 
of the particular case.5* Notice to quit is not nee- 
essary where a tenant pur autre vie of realty holds 
over.°? Where a tenant pur autre vie of personal 
property hires it out for a certain period and the 
life estate terminates during this period, the re- 
mainderman may bring detinue against the person 
in actual possession or wait until the hiring expires 
and the property is returned to its former pos- 
sessor.° 

[§ 113] c. Limitation. A life estate is termi- 
nated by the event of any contingency named in the 
instrument creating the estate as a limitation for 
its continuance;°! for example an estate to a widow 
for life or during widowhood is terminated by her 
subsequent marriage.°? An estate to one for life 
“providing he sees fit to use and occupy the same 
so long as a home and residence’’ is terminated by 
the tenant ceasing to so use and occupy the prem- 
ises.°? And a grant reserving ‘‘a life lease from 
year to year’’ and providing that the right of the 
grantor to such possession and use must be request- 
ed in writing before a certain day in each year cre- 
ates a life estate, and. the condition is not a limi- 
tation for the determination of the estate but mere- 
ly affects the right to possession during the year 
for which the notice is’ given.** <A life estate is 
terminated by the breach of any covenant or condi= 
tion which that instrument provides shall termi- 
nate the estate,®°> such as a covenant against alien-. 
ation by the life tenant;°* but a covenant that the 
grantee will not dispose of the premises under pen- 
alty of forfeiting the life estate is not broken by 
the conveyance of a term of years;®’ and a lease to 
a woman for life providing that it is only for her- 
self to occupy for a residence and that the lease 
shall terminate upon the violation of any of its 


34. See infra § 111. Wis.—Boom v. Root, 137 Wis. 451,) has terminated.” Dale v, Parker, 
35. See infra § 112. 119 NW 121. supra. fj 
36. See infra § 113. 45. See statutory provisions. 57. Clarke vy. Cummings, 5 Barb. 


37. See infra § 114. [a] 


The South Carolina statute, 


(N. Y.) 339. 


38. See infra § 115. 
39. See infra § 116. re 
40. See statutory provisions; and 
In re Tracey, 136 Cal. 385, 69 P 20. 
. In re Tracey, 136 Cal. 385, 69 
P20, 
42. In re Tracey, 136 Cal. 385, 69 


P 20 
In re Tracey, 136 Cal. 385, 69 


43. 
P 20: 

44. Ark.—Georgia State Say. Assoc. 
v. Dearing, 128 Ark. 149, 193 SW 512. 

Ga.—Furr vy. Burns, 124 Ga. 742, 
53 SE 201; Borum v. Gregory, 119 Ga, 
766, 47 SE 192; Sawyer v. Flemister, 
29 Ga. 347. 

Ill.—Hoagland vy. Crum, 113 Ill. 365, 
55 AmR 424, 

Ra Came v. Mosier, 105 Iowa 
367, 75 NW 323. : 

Miss.—Ratcliff v. Ratcliff, 20 Miss. 
134. ; 
Mo.—Robinson y. Troup Min. Co., 
55 Mo. A, 662. 

Nebr.—Edghill v. Mankey, 79 Nebr. 
347, 112 NW 570, 11 LRANS 688; 
Guthmann v. Vallery, 51 Nebr. 824, 
71 NW 734, 66 AmSR 475. 

N. Y.—Barson v. Mulligan, 191 N. 
Y. 306, 84 NE 75, 16 LRANS 151; 


Nesbitt v. Thompson, 93 Misc, 251, 
157 NYS 166. ; 
Pa.—Crawford v. Forest Oil Co., 


208 Pa. 5, 57 47; Henderson vy. 
Henderson, 4 Pa, Dist. 688. 

Tenn.—Furner v. Turner, 132 Tenn. 
592, 179 SW 132; Collins v, Crown- 
over, (Ch. A.), 57 SW 357; Arnold v. 
Hodges, 10 Humphr. 39. 


| the lease for the 


providing that, if a life tenant who 
has leased lands dies, the lessee shall 
not be dispossessed until the crop of. 
the year is finished, he or she securing 
payment of the rent when due, is con- 
stitutional, although construed to 
render the remaindermen subject to 
remainder of the 


year. May v. Thomas, 94 S. C. 158, 


178 SE 85. 


46. Sutton v. Hiram Lodge, 83 Ga. 
770, 10 SE 585, 6 T.RA 7038. 

47.- Flagg v. Badger, 58 Me. 258. 

48. Kenney vy. Wentworth, 77 Me. 
203. 

49. Avery v. Everett, 36 Hun 6 
[aff 110 N. Y. 317, 18 NE 148, 6 Am 
SR 368, 1 LRA 264]. 

50. See Usufruct [39 Cyc 874]. 

51. Declouet v. Borel, 15 La. Ann. 


52. Arceneaux v. Bernard, 10 La: 


53. See statutory provisions; and 
in re Tracey, 136 ‘Cal. 385,69 \P 20. 
54. In re Tracey, 136 Cal, 385, 69 


55. See supra § 66; and cases infra 
this section, 

56. Dale v. Parker, 143 Mo. A. 492, 
498, 128 SW 510; Clark v. Owens, 18 
N. Y, 484; Livingston v. Tanner, 14 
N. Y. 64 [rev 12 Barb. 481]; Williams 
v. Alt, 170 NYS 506, 507 [cit Cyc]. 

“Tt is the rule in this State, that 
while a tenant will not be permitted 
to deny that his landlord had title 
at the commencement of the term, he 
may show that the landlord’s interest 


58. Clark vy. Owens, 18 N. Y. 434; 
eee vy. Cummings, 5 Barb. (N.. Y.) 

59. Livingston v. Tanner, 14 N. Y. 
64; Seaton v. Davis, 1 Thomps. & C. 
GN ay?) 92 

60. Walker v. Fenner, 20 Ala. 192. 
See also infra §§ 170, 245, 254, 257. 

61. Hurd v. Hurd, 64 Iowa 414, 20 
NW 740; Lariverre v. Rains, 112 Mich. 
276, 70 NW 583; Boylan v. Deinzer, 45 
N. J. Eq. 485, 18 A 119; Warner v. 
Tanner, 88 Oh. St. 118. 

[a] Estate pur autre vie renew- 
able forever see Clinch v. Pernette, 24 
Canw S: (Omss53 
62. Boylan v. Deinzer, 45 N. J. Eq. 
485, 18 A 119; In re McDougall, 141 
N. Y. 21, 35 NE 961 [rev 65 Hun 624, 
21 NYS 479]. ‘ 

63. lariverre v. Rains, 112 Mich. 
276, 277, 70 NW 588. 

64. Hurd v. Hurd, 64 Iowa 414, 
416, 20 NW 740. 

65. Conn.—Schroeder vy. King, 38 
Conn, 78. 

Minn.—Barnes y.: Gunter, 111 Minn. 
383, 127 NW 398. 


Meee rid v. Brown, 47 Mo. 
105. 

N. Y.—Jackson vy. Silvernail; 15 
Johns. 278. 

Can.—Clinch v. Pernette, 24 Can. S. 
Crasos 


66. Barnes v. Gunter, 111 Minn. 
383, 127 NW 398; Moore v. Pitts, 53 
ING eon. 

67. Jackson y. Silvernail, 15 Johns 
CNES YS) eee 
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covenants, is not terminated by the woman marry- 
ing a man with ‘children and taking them to live 
with her on the premises.** The breach of a cove- 
nant in the conveyance will not, however, work a 
forfeiture of the estate unless it is expressly so pro- 
vided.®® 

{§ 114] d. Surrender. A life estate may be ter- 
minated by a surrender,?® which consists in yield- 
ing up the particular estate to the person haying 
the next immediate estate in reversion or remain- 
der,*1 as for example when a lessee for life accepts 
a new lease or a grant in fee of the same premises,*?” 
or when there is an actual and continued change of 
possession by mutual consent of the parties;7* but 
a life estate is not surrendered by an application 
for an order of sale of an estate in which the ap- 
plicant has a life interest, for the purpose of invest- 
ing the proceeds,** nor by an agreement by the life 
tenant that the remainderman may enter on the 
Jand and build and make permanent improvements 
thereon,’> nor by renting a residence to strangers 
and retdining only a furnished room for the life 
tenant’s use while the life tenant lived elsewhere,’ °® 
nor by the act of a life tenant in consenting to a 
distribution of a trust fund before her death,*’7 nor 
when a life tenant conveys his interest to one of 


‘two remaindermen,*® nor in the ease of a husband 


and wife who hold a life estate as tenants in com- 
mon by the abandonment of the husband by the 


68. Schroeder v. King, 38.Conn. 78. 
69. Heiple v. Reed, (lowa) 65 NW 


331; Simonton v..White, (Tex. Civ. | property rights? 
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and intended to, but did she at the 92. 
same time intend to abandon her 
That question must 


[§§ 113-117 


wife for a long period of time,’?® by her divorce,*° 
or by her remarriage.*! A statutory requirement 
that a surrender shall be in writing cannot be dis- 
pensed with by calling it a forfeiture and agreeing 
that it shall operate as such.®? 

[§ 115] e. Judicial Sale. Where a life estate 
is ereated in property subject to a mortgage a fore- 
closure sale of the property terminates the life es- 
tate.§3 ‘i : 

[§ 116] f. Forfeiture—(1) In General. A life 
estate may be forfeited by the life tenant at com- 
mon law for alienation,’* for waste,*® or for dis- 
claimer,* and under statutory provisions in some 
jurisdictions for nonpayment of taxes;°7 but a for- 
feiture incurred by a life tenant may be waived by 
the person entitled to enforce it,’* as for example 
by consenting to an act of waste either before or 
after its commission.*® 

[§ 117] (2) For Alienation. A life tenant at 
common law forfeited his estate by making a con- 
veyance in fee by way of feoffment, fine, or recov- 
ery,°° or by suffering a common recovery,°* but 
not by a conveyance by deed of bargain and sale, 
lease and release, or other conveyance under the 
statute of uses.°2 Since in this country an aliena- 
tion in fee in most jurisdictions merely passes the 
estate of the grantor,®? it does not work a forfei- 
ture of the life estate,®* and in some of the states 


Ala._-MecMichael v. Craig, 105 
Ala. 382, 16 S 883. 
Ga.—Sanford v. Sanford, 55 Ga, 527. 


A.) 49 SW 269. 


{a] TIllustration.—Deed creating 
life estate containing provision for 
occupancy and retention of title by 
life tenant is not terminated by sale 
wf life estate. Simonton v. White, 
(Tex. Civ. A.) 49 SW 269 [rev 93 Tex. 
50, 538 SW 339, 77 AmSR 824]. 

. 70. Ark.—Rogers v. Ogburn, 116 
Ark. 233, 172 SW 867. 

Ill.—Curtis v. Hollenbeck, 92 Ill. A. 
34. 

Md.—Snook v. Munday, 90 Md. 701, 
45 A 1004. 

, N, H.—Sperry v. Sperry, 8 N. H. 
hue 

N. Y.—Allen v. Brown, 5 Lans. 280, 
60 Barb. 39; Benham v. Boardman, 
146 NYS 434; Livingston v. Potts, 16 
Johns. 28. 

N. C.—Walker v. Sharpe, 68 N. C. 


363. 
S. C.—Hatcher v. Hatcher, 27 S. C. 
du, 429. 
wow. Kisher vy. Edington; “12 Gea 
= Renns). 189). 
72. Livingston v. Potts, 16 Johns. 
(N. Y.) 28. 
73. Curtis v. Hollenbeck, 92 Ill. A. 
34. 
74. Snook v. Munday, 90 Md. 701, 
45 A 1004. 


75. Hatcher v. Hatcher, 27 S. C. 
‘76. Benham v. Boardman, 146 NYS 


77. Ewin v. Lindsay, (Tenn. Ch. 
A.) 58 SW 388. 

78. Rogers v. Ogburn, 116 Ark. 
233, 172. SW 867; Sperry v. Sperry, 
SNe alll ds 

[a]. Reason for rule.—‘‘The con- 
vyeyance by the life tenant to one of 
a number of remaindermen who are 
tenants in common does not, how- 
ever, constitute a surrender so as to 
extinguish the life estate, as there is 
no merger in that case and the gran- 
tee of the life estate holds, as against 
his tenant or tenants in common, both 
astates separately.” Rogers v. Og- 
burn, 116 Ark, 233, 237, 172 SW 867. 

79. Doherty v. Russell, 116 Me. 
269, 272, 101 A 305. 

“The defendant did abandon her 
husband, and her marital relations 


be answered clearly by the facts in 
the case, before the plaintiffs may 
prevail, and, as found in the claim 
to desertion and remarriage, we look 
in vain in the record to discover 
satisfactory evidence of an intention 
on her part to abandon her interest 
in the real estate.’’? Doherty v. Rus- 
sell, supra. 

Effect of abandonment see Aban- 
donment §§ 7-14. 

80. See Divorce § 450 et seq. 

81. Doherty v. Russell, 116 Me. 
269, 272, 101 A 305. 

82. Allen v. Brown, 5 Lans. (N. 
Y.) 280, 60 Barb. 39. 

83. Holmes v. Winler, 47 Fed. 257; 
Fidelity Ins., ete., Co. v. Dietz, 132 
Pa. 36, 18 A 1090 [aff 6 Pa. Co. 241]. 

84. See infra § 117. 

85. See infra § 118. 

86. See infra § 119. 

87. See infra § 120. 

88. Ark.—Galloway v. Battaglia, 
133 Ark. 441, 202 SW 836, 838 [cit 
Cyc]. 

Ky.—King v. Mims, 7 Dana 267. 
Sant Y.—Jackson v. Mancius, 2 Wend. 

ol. 

Oh.—Chaffee v, Foster, 52 Oh. St. 
358, 39 NE 947. 

R. I.—Clemence vy. Steere, 1. R. I. 
22,7 oo pAb 626 

89. Clemence v. Steere, 1 R. I. 272, 
53 AmD 621. 

90. Ala.—McMichael v. Craig, 105 
Ala. 382, 388, 16 S 883. 

Mass.—Com. v. Welcome, 5 Dane 
Abr. 13. 

N. H.—Dennett v. Dennett, 40 N. H. 


498. 

Ss. C—Britton v, Heimingway, 104 
S. C. 209, 88 SE 462. 

Eng.—Coke Litt. p 251la; 2 Black- 
stone Comm. p 274; 4 Kent Comm. 
pp 82, 427; 2 Minor Inst. p 100. 

“There was a doctrine of the com- 
mon law which resulted from the 
nature of feudal tenures that a tenant 
for life might, by the old method of 
feoffment, convey a fee and thereby 
work a forfeiture of his own par- 
ticular estate.’’ McMichael v. Craig, 
supra. 

91. Stump v. Findlay, 2 Rawle 
(Pa.) 168, 19 AmD 632. 


Kan.—Goodman y. Malcom, 5 Kan. 
A. 285, 48 P 439. 

Mass.—Stevens v. Winship, 1 Pick. 
818, 11 AmD 178. 

N. H.—Bell v. Twilight, 22 N. H. 
500. 

N. Y.—Grout v. Townsend, 2 Hill 
554; Jackson v. Mancius, 2 Wend. 357, 
365. 

Va.—Pendleton  v. 
Wash, (1 Va.) 381. 
Eng.—4 Kent Comm. pp 84, 427. 

“Even under the ancient law this 
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+result did not follow the conveyance 


in terms by such tenant of a fee by 
deed, or by any other mode of di- 
vestiture except technical feoffment.”’ 
McMichael v. Craig, 105 Ala. 382, 388, 
16 S 883. 

93. See supra § 10; and cases infra 
note 95. 

94. Ala.—McMichael v. Craig, 105 
Ala. 382, 16 S 8838; Gindrat v. Ala- 
bama Western R. Co., 96 Ala. 162, 11 
S 372, 19 LRA 839; Woodstock Iron 
Co. v. Fullenwider, 87 Ala. 584, 6 S 
197, 13AmSR 73; Pope v. Pickett, 65 
Ala. 487; Price v. Price, 28 Ala. 609. 

Colo.—Cowell v. South Denver Real 
Est. Co,, 16 Colo, A..108, 63 P 991; 
ge Conner aROrSse v. Moore, 11 Conn. 

Ga.—Howard v. Henderson, 142 Ga. 
1, 82 SE 292; Sanford v. Sanford, 55 
Ga, 527. 

Ill.— Weigel v. Green, 218 Ill. 227, 
75 NE 913; Chicago, ete., R. Co. v. 
Vaughn, 206 Ill. 234, 69 NE 113; Dick- 
inson v. Griggsville Nat. Bank, 111 
eee 183, Laff. 208 Ill. 350; 70 NE 

Kan.—Goodman v.,.Malcom, 5 Kan. 
A, 285, 48 P 439. 

Mass.—Deans_v. Eldredge, 217 
Mass. 583, 105 NE 449. 

Mich.—Jeffers v. Sydnam, 129 Mich. 
440, 88 NW 383. 

Minn.—Goodwin v, Clover, 91 Minn. 
438, 98 NW 322, 103 AmSR 517. 
ee H.—Bell v. Twilight, 22 N. H. 

N. Y.—Christie v. Gage, 71 N. Y. 
189; Moore v. Littel, 41 N. Y. 66 [aff 
40 Barb. 488]; De Lancey v. Ganong, 
9 _ N. Y. 9; Jackson v. Mancius, 2 
Wend. 357. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it is expressly so provided by statute.®°®> A forfei- 
ture must be followed by an election by the party 
entitled to avail himself of it,9°® and there can be 
no election where he is not aware of the forfei- 
ture.°? The sale of a chattel by one having a life 
interest therein passes the life interest to the gran- 
tee, and does not termimate the estate.°S 

[§ 118] (3) For Waste. A life tenant. at 
common law forfeitcd his estate by the commission 
of waste,’ and in this country it is so provided by 
statute in some of the states.2 Such waste may 
consist of the construction of a highway on agri- 
cultural land* or the cutting of timber,‘ under a 
statute providing for a forfeiture in a case in 
which the damages exceed the value of the life 
estate.>® In the absence of a statutory provi- 
sion authorizing the forfeiture of a life estate 
for waste, the tenant was in some_ jurisdic- 
tions liable only for the injury done to the estate,” 
and the life estate was not forfeited. In other 
jurisdictions only life estates of dower ® or by cur- 
tesy 1° were forfeited for waste of life tenant. 
Statutes providing for forfeiture for waste have 
been construed to apply only to life estates which 
vested subsequent to the enactment of the stat- 
ute,1+ or have been construed as applying only to 
voluntary waste,!2 the life tenant forfeiting only 
that portion of the estate on which the waste was 
committed.1? Equity will in some cases prevent a 
forfeiture where the injury is repaired by the life 
tenant before judgment of forfeiture is rendered.!* 
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[§ 119] (4) For Disclaimer. A life tenant at 
common law forfeited his estate by any act in @ 
court of record amounting to a disclaimer of the 
superior title, as by claiming in himself a larger 
estate or affirming the reversion to be in a stran- 
ger;'° but neither a parol disclaimer of the right 
to the reversioner or remainderman,!* nor the 
claiming of a fee by the life tenant in a court of 
equity,17 nor the acceptance of a deed of the fee 
by a life tenant from a person whose title is hos- 
tile to that of the reversioner 18 is a disclaimer 
within the operation of this rule. This rule of the 
common law has apparently never been adopted in 
this country.’ 

[§ 120] (5) For Nonpayment of Taxes. It 
has been provided by statute that where a life ten- 
ant permits the land to be sold for taxes and does 
not redeem the same within the period prescribed 
by statute his estate shall be forfeited,?° unless 
a third person purchases the land at the tax sale 
for the life tenant;?! but when the sale is invalid 
so that no valid deed can be made to the purchaser 
at the tax sale the life estate is not forfeited.*” 
The reversioner’s right to enforce a forfeiture is 
merely an inchoate right until decreed by a court 
of competent jurisdiction.2® <A statute providing 
for the forfeiture of a life estate for permitting a 
sale for nonpayment of taxes by the life tenant: 
does not apply to a sale for the nonpayment of a 
special assessment for a local improvement.?4 

[§ 121] 2. Effect. By the determination of a 


971 


op a v. Denoon, 29 Oh. 


st 3 

Pa.—Moore v. Luce, 29 Pa. 260, 72 
AmD 629. 

S. C.—Ex p. Richardson, 66 S. C. 


413, 44 SE 964. 

Tenn.—McCorry vy. King, 3 Humphr, 
267, 39 AmD 165. 

Tex.—Bullock v. Sprowls, (Civ. A.) 
54 SW 657 [aff 93 Tex. 188, 54 SW 
661, 77 AmSR 849, 47 LRA 326]; 
Stephens v. Hewett, 22 Tex. Civ. A. 
303, 54 SW. 301. 

Va.—Pendleton vy. 
Wash, (1 Va.) 381. 

[a] Forfeiture not favored.—‘‘Con- 
veyance by feoffment is unknown to 
our laws, and this doctrine is upon 
general principles opposed to that 
public policy evidenced by all our 
statutes. obtaining in the, premises 
which favors the transfer of all es- 
tates in land, and denounces entail- 
ments and forfeitures. Not only is it 
contrary to the policy of our laws and 
unsuited and inapplicable to existing 
conditions in respect of landowner- 
ship, but it is in the teeth of certain 
expressed provisions of our statutes.” 
McMichael y. Craig, 105 Ala. 382, 388, 
16 S 883. Pp 

95. See statutory provisions; and 
Patrick v. Sherwood, 18 F) Cas. 
No. 10,804, 4 Blatchf. 112; Edwards 
Wa weender, d2l, Alawar, 2550 8 
1010; McMichael v. Craig, 105 Ala. 
382, 16 S 883; Quimby v, Dill, 40 Me. 
528; Grout v. Townsend, 2 Hill (N. 
Y.) 554, 

96. Berry v. Berry, 16 N. S. 66. 

97. Berry v. Berry, 16 N. S. 66. 

98. Jones v. Hoskins, 18 Ala. 489. 

99. Thiability for waste see supra 
§§ 87-89. 

1. 4 Kent Comm. p 82. | 

2. See statutory provisions: and 
Chauncey v. Brown, 99 Ga. 766, 26 SE 
763; Woodward v. Gates, 38 Ga. 205; 
Kent v. Bentley, 10 Oh. Cir. Ct. 132, 
6 Oh. Cir. Dec. 457. 

8. Chauncey v. Brown, 99 Ga. 766, 
774, 26 SE 763. j 

4 McCartney v. Titsworth, 119 
App. Div. 547, 104 NYS 45. 

5-6. McCartney v. Titsworth, 119 
App. Div. 547, 104 NYS 45. 

[a] No forfeiture works where 
life estate valued at one hundred and 
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eighty-six dollars and the triple dam- 
ages amounted to five hundred and 
thirty-four dollars and fifty cents. 
Perry v. Perry, 183 App. Div. 234, 
170 NYS 415. 

7. Woodward v. Gates, 38 Ga. 205; 
Parker v. Chambliss, 12 Ga. 235. 

8. Woodward vy. Gates, 38 Ga. 205; 
Parker v. Chambliss, 12 Ga, 235. 

9. Kent v. Bentley, 10 Oh. Cir. Ct. 
132, 6 Oh, Cir. Dec. 457. 

10. Kent v. Bentley, 10 Oh. Cir. Ct. 


, 132, 6 Oh. Cir. Dec. 457. 


11. Kent v. Bentley, 10 Oh. Cir. Ct. 
132, 6 Oh. Cir. Dec, 4&7, 

12. Smith v. Mattingly, 96 Ky. 228, 
28 SW 503, 16 KyL 418. 

13. Smith v. Mattingly, 96 Ky. 228, 
28 SW 5038, 16 KyL 418. 


14. Johnson y. Pettitt, 1 Cine. 
Super. 25. 

15. 2 Blackstone Comm. p 275; 4 
Kent Comm. p 34; 2 Minor Inst. p 
100. 


16. Hart v. Soward, 14 B. Mon. 
(Ky.) 301; Meraman v. Caldwell, 8 
B. Mon. (Ky.) 32, 46 AmD 537; Rob- 
inson v. Miller, 2 B. Mon. (Ky.) 284. 


17. Robinson y. Miller, 2 B. Mon. 
(Ky.) 284, 292. 
“Although by the ancient law, 


which, however, has not yet been 
practically applied in this State, a 
tenant for life might forfeit his es- 
tate by claiming the fee in a Court 
of record, we have not seen that such 
a claim, made in a proceeding in 
equity, which by the ancient law, was 
not held to be a Court of record, has 
been deemed to be, of itself, a ground 
of forfeiture; and we are decidedly of 
opinion that the filing of a bill by 
the tenant for life, against the rever- 
sioner, in which he claims an equity 
in the fee, growing out of the al- 
leged acts of the reversioner him- 
self, is not a ground of forfeiting his 
estate, which would authorize an 
entry or recovery by the reversioner.” 
Robinson v. Miller, supra. 

18. Rosseel v. Jarvis, 15 Wis. 571. 

19. -Hart v. Soward, 14 B. Mon. 
(Ky.) 301; Clark vy. Cattron, 23 Tex. 
Civ. A. 51, 56 SW 99; Rosseel v. Jar- 
vis, 15 Wis. 571; 1 Washburn Real 
Prop. (6th ed) p 107. ; 

[a] Slaves——‘‘Nor has this doc- 
trine of the forfeiture of the life 


estate in lands, in any state of case, 
been as yet practically applied in this 
state, and there does not seem to be 
any good reason for its application 
in reference to slaves, except in the 
case provided for by the statute, of 
the removal of them out of the state 
by the tenant for life, without the 
consent of the person in reversion of 
remainder. A claim of absolute prop- 
erty in slaves by a tenant for life 
might justify the person in reversion 
or remainder to bring an equitable 
action to establish his right, and to 
restrain the tenant for life from the 
commission of any act inconsistent 
with that right.” Hart v. Soward, 
14 B. Mon. (Ky.) 243, 246. 

20. See statutory provisions; and 
Galloway v. Battaglia, 133 Ark. 441, 
202 SW 836; Magness v. Harris, 80 
Ark. 583, 586, 98 SW 362; Estabrook 
v. Royon, 52 Oh. St. 318, 39 NE 808, 
32 LRA,805 [rev 5 Oh. Cir. Ct. 315, 3 
Oh. Cir, Dec. 156]; McMillan v. Rob- 
bins, 5 Oh. 28; Sherman v. Sherman, 
2Z5uOh Cire rtOs. 

21. Mercantile Trust Co. vy. Adams,,. 
95 Ark. 338, 342, 129 Sw 1101. 

22. Anderson v. Messenger, 158: 
Fed. 250, 85 CCA 468; Magness v. 
Harris, 80 Ark. 583, 585, 98 SW 362; 
Swan y. Rainey, 59 Ark. 364, 27 SW 
240; Estabrook v. Royon, 52 Oh. St. 
818, 39 NE 808, 32 LRA 805. [rev 
5 Oh. Cir. Ct.-315, 3 Oh. Cir» Dee. 1561. 

[a] Beason for rule.—“It would 
be an absurdity to punish a’man for 
a neglect todoathing which he is not 
legally obliged to do. That which is 
void is as if it did not exist. But 
if the sale is a valid sale, the title 
is thereby forfeited to the purchaser. 
Or, to speak more precisely, such @ 
sale cuts up by the roct all previous 
titles, and inaugurates a new and 
absolute title in the purchaser, AS 
the preceding estate as well as the 
estate in remainder are cut off by 
the neglect to pay the taxes and the 
sale and deed therefor, there is noth- 
ing to forfeit, and the entire scheme 
is fruitless.’’ Anderson vy. Messenger, 
158 Fed. 250, 254, 85 CCA 468. 


23. Johnson v. Pettit, 1 Cine. 
Super. 25. 
24, Anderson v. Messenger, 158 


Fed. 250, 85 CCA 468. 
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life estate in any manner” the life tenant’s leas- 
es *° and mortgages ** are terminated, and the re- 
mainderman is given a right to immediate posses- 
sion,?> no interest passing to the life tenant’s 
heirs ?° or his personal representatives,*° although 
in some jurisdictions it has been provided by stat- 
ute that the rents will be apportioned between the 
representatives of the life tenant and the remain- 
The hen of a judgment against the life 
tenant is destroyed by the breach of a condition 


derman.?! 


which forfeits the estate.32 


{a] Reason for rule.—‘“It [the stat- 
ute] is for the forfeiture of the life 
estate and is penal, and should there- 
fore be given a strict construction. 
There is a well-known and _ well- 
established distinction between gen- 
eral taxes and assessments for local 
improvements. The former are for 
the promotiow of the general order 
and the welfare of the public organ- 
ization. They are levied and col- 
lected under general laws which 
regulate the steps to be taken in de- 
tail, and, with respect to the more 
important, fix a definite time and 
place when and where they must be 
taken. Every citizen is required to 
take notice of such laws; and he is 
thereby’ provided with the means of 
knowing what is necessary for the 
protection of his property, and the 
time, place, and manner of securing 
it. An assessment for a local im- 
provement is a levy made upon the 
q@itizen or his. property for the pur- 
pose of paying for an improvement 
in his neighborhood which enhances 
the value of his own property.’ An- 
derson vy. Messenger, 158 Fed. 250, 
255, 85 CCA 468. : 

.25. See supra §§ 110-120. 

26. Robinson v. Troup Min. Co., 55 
Mo, A. 662;. Edghill. v. Mankey,.79 
Nebr. 347, 348,; 112° NW: 570, 11 
LRANS 688; Guthmann vy. Vallery, d1 
Nebr. 824, 71 NW 734, 66 AmSR 475; 
Barson v. Mulligan, 191 N. Y.*306, 
312, 84 NE 75, 16 LRANS 151; Tor- 
rey v.. Torrey, 14_N. Y. 4380; Nesbitt 
v. Thompson, .93° Misc.: 251, 157 NYS 
166; Snedecker v. Thompson, 26 Misc. 
160, 56 NYS 775; McIntyre v. Clark, 6 
Mise. 877, 26 NYS 744.: 

“It is clear that the lessee of a 
tenant for life is charged with no- 
tice of the extent of. his landlord’s 
title, and that on the termination 
of the life estate’ his estate also 
ends.” Edghill v. Mankey, supra. 

“The possessory right of the ap- 
péllant as the lessee of the tenant 
by the curtesy would have been ‘so 
clearly extinguished by the death 
of the latter as to leave no question 
open for discussion.” Barson  v. 
Mulligan, supra. 5 

Termination of lessor’s estate gen- 
erally see Landlord and Tenant [24 
Cyc 1340]. 

27. Georgia State Sav. Assoc. v. 
Dearing, 128 Ark. 149, 193 SW 512. 

28. Chauncey v. Brown, 99 Ga. 
766, 26 SE 763; Lariverre v. Rains, 
112 Mich. 276, 70 NW _ &88; Britton 
v. Hemingway, 104 S. C. 209, 88 SE 
462: Boon vy. Root, 137 Wis. 451, 119 
NW ‘121. 

29. Furr v. Burns, 124 Ga. 742, 
746, 58 SE 201. 

“A life-tenant has no estate in the 
jana which passes by inheritance to 
her heirs. Therefor persons claim- 
ing as her heirs do not show any 
right to recover from a person in 
possession on the ground that he ob- 
tained possession under a lease from 
ner’. PRer™ Candler, J. in )Furr “v. 
Burns, supra. 

30. Borum v. 
766, 47 SH 192. 

31. See statutory provisions; and 
Turner v. Turner, 132 Tenn. 592, 179 
SW 182. 

$2. Moore vy. Pitts, 53 N.Y. 85. 

33. See generally Adverse Posses- 


Gregory, 119 Ga. 


ESTATES 


versioner. 


verse to the 


tenant 


[§§ 124-198 


ae 


[§ 122] L. Adverse Possession **—1. During 
Continuance of Life Estate—a. 
Grantee—(1) As against Remainderman or Re- 
It is well settled that as a general 
rule the possession of a tenant for life is not ad- 


By Life Tenant or 


remainderman or _ vreversioner.?* 


Nor does the possession of the grantee of a 
for life become adverse to the remain- 
| derman or reversioner until after the death of the 
life tenant, whether the conveyance purports to 


transfer only the life estate or the title in fee sim- 


Signy Cas apkone 

Running of statute of limitations 
see infra § 173. 

34. U. S.—Copley v. Ball, 176 Fed. 
682, 100 CCA 234; Arnold v. Garth, 
106 Fed. 13 [mod on other grounds 
115 Fed. 468, 53 CCA 200]; McClaskey 
v. Barr, 42 Fed. 609, 47 Fed. 154 [aff 
Oepy ai 781 (aff 70 Fed. 529, 17 CCA 

Ala.—Kidd v. Browne, 200 Ala. 
299, 76 S 65; Kidd v. Cruse, 200 Ala. 
293, 76'S 59; Dallas Compress Co. v. 
Smith, 190 Ala. 423, 67 S 289; Win- 
kles v. Powell, 173 Ala. 46, 55 S 536; 
Blakeney v. Du Bose, 167 Ala. 627, 
52 S 746; Hall v. Condon, 164 Ala. 
393, 51 S 20; Cramton v. Rutledge, 
163 Ala. 649, 50 S 900, 1836 AmSR 94; 
Cramton vy. Rutledge, 157 Ala. 141, 
47 S 214; Findley v. Hill, 133 Ala. 
229, 32 S 497; Washington v. Nor- 
wood, 128 Ala. ~383, 30 S 405; EHd- 
wards v. Bender, 121 Ala. 77, 25 S 
1010; Caperton v. Hall, 118 Ala. 265, 
24 S 122; McLeod v. Bishop, 110 Ala. 
640, 20 S 130; Gindrat v. Alabama 
Western R~ Co.) 96y Alan, 162, 211 iS 
372, 19 LRA 839; Lowery vy. Davis, 
8 S 79; Bass v. Bass, 88 Ala. 408, 7S 
243; Woodstock Iron Co. v. Fullen- 
wider, 87 Ala. 584, 6 S 197, 13 AmSR 
73; Pendley v. Madison, 83 Ala. 484, 
3 S 618; Pickett v.. Doe, 74 Ala.. 122; 
Doe v. Pickett, 65 Ala. 487; Smith v. 
Cooper, 59 Ala. 494; Thrasher v. Ing- 
ram, 32 Ala. 645. See also Reynolds 
v. Trawick, 201 Ala. 449, 78 S 827 
(where beneficiary of life trust in 
land took possession under the deed, 
such possession inured, conclusively 
by way of estoppel, to the remainder- 
men, notwithstanding the deed was 
color of title only). 

Ark.—Stricklin .v. Moore, 98 Ark. 
30, 135 SW 3860; Collins vy. Paepcke- 
Leicht Lumber Co., 74 Ark. 81, 84 SW 
1044; Morrow v. James, 69 Ark. 539, 
64 SW 269; Gallagher v. Johnson, 65 
Ark. 90, 44 SW 1041; Ogden v. Og- 
den, 60 Ark. 70, 28 SW 796, 46 AmSR 
151; Moore yv. Childress, 58 Ark. 510, 
25 SW 838; Jones v. Freed, 42 Ark. 
357; Banks v. Green, 35 Ark. 84. 

Cal.—Petrero Nuevo Land Co. v. 
All Persons, etc., 29 Cal. A, 748, 156 
Peysves), Pryoriinge Winter dey. (Cak 
554, 82 P 202, 109 AMSR 162; Jacobs 
v. All Persons, ete, 12 Cal. A. 163, 
106 P 896, 

Conn.—Lewis v. Lewis, 76 Conn. 
586, 57 A 735; Schroeder v. Tomlin- 
son, 70 Conn. 348, 39 A 484; Chand- 
ler v. Phillips, 1 Root 546. 

Ga.—Smith v. Samuels, 133 Ga. 
790, 66 SE 1086; Callaway v. Irvin, 
123 Ga. 344, 51 SE 477; Smith v. Mc- 
Whorter, 123 Ga. 287, 51 SH 474, 107 
AmSR 85; Luquire v. Lee, 121 Ga. 624, 
49 SE 834; Brundage v. Bivens, 105 Ga. 
805, 32 SE 133; Wallace v. Jones, 93 
Ga. 419, 21 SE 89; Dupon v. Walden, 
84 Ga. 690, 11 SE 451; Bagley v. 
Kennedy, 81 Ga. 721, 8 SE 742. 

Ill._—-Theiner v. Speckin, 290 Ill. 
181, 124 NE 826; Maring v. Meeker, 
263 Tl. 136, 105 INEV81; Roberts iv. 
Cox, 259 Ill. .232, 102 NE 204; Cassem 
v. Prindle, 258: Ill; 11, 101 NE 241; 
McFall v. Kirkpatrick, 236 Ill .281, 
86 NE 1389; Hollenbeck v. Smith, 231 
Ill. 484, 88'NE 206; Weigel v. Green, 
218° TN) (22775 "NE 9133 Chicago, ete. 
R. Co. v. Vaughn, 206° -I1h''234, °69 


NE 113; Turner v. Hause, 199 Ill. 
464, 65 NE 445; Peterson y. Jackson, 
196 Ill. 40, 63 NE ‘643; Nelson v. 
Davidson, 160 Ill. 254, 43 NE 361, 52 
AmSR 338, 31 LRA 325; Meacham v. 
Bunting, 156 Ill. 586, 41 NE 175, 47 
AmSR 239, 28 LRA 618; Borders v. 
Hodges, 154 Ill. 498, 39 NE 597; Rohn 
Vs dtarris, 130) TM. 525, 22) Nees sige 
Mettler v. Miller, 129 Ill. 630, 22 NE 
529; .Orthwein iv.c'Thomas, 9127 oT 
554, 21 NE 430, 11 AmSR 159, 4 LRA: 
434; Higgins v. Crosby, 40 Ill. 260. 

Ind.—Haskett v. Maxey, 134 Ind. 
182, 33 NE 358, 19 LRA 379; Nichol- 
son v. Caress, 59 Ind. 39. 

Kan.—Peck v. Ayres, 79 Kan. 457, 
100 P 283; Menger v. Carruthers, 57 
Kan. 425, 46 P 712; Dewey v. Mc- 
Lain, 7 Kan. 126, 12 AmR 418. 

Ky.—Smith v. Richey, 215 SW 429; 
May v. Chesapeake, etc., R. Co., 184 
Ky. 493, 212 SW 131; Frey v. Clark, 
176 Ky. 661, 197 SW 414; Green v. 
Jones, 169 Ky. 146, 188 SW 488; Par- 
sons v. Justice, 163 Ky. 737, 174 SW 
725; Ison v. Cornett, 141 Ky. 771, 
133 SW 756; Ray v. Thomas, 140 Ky. 
570, 131 SW 503; Holmes v. Lane, 136 
Ky. 21, 123 SW 318; Dixon vy. Har- 
ris, 105 SW 451, 32 Kyl 275; Mor- 
rison _v. Fletcher, 119 Ky. 488, 84 
Sw 548, 27 Kyl 124; Clinton v. 
Franklin, 119 Ky. 143, 83 SW 140; 
Com. v. Clark, 119 Ky. 85, 83 SW 100, 26 
KyL 993, 9 LRANS 750; Davidson v. 
Kelley, 64 SW 623, 23 KyL 1011; Watt 
v. Watt, 39 SW 48, 20 KyL 25; May 
Vv. Scott, 14 5SW+191, 12, Kyl, 948: 
Scott v. Proctor, 13 SW 790, 12 KyL 
57; Berry v..Hall, 11 SW 474, 11 KyL 
30; Woolfolk v. Richardson, 10°:SW 
320, 10 KyL 690; Kellar v. Stanley, 
86. Ky. 240, 5 SW 477, 9 KyL 388; 
Francis v. Wood, 81 Ky. 16, 4 KyL 
616; Simmons y. McKay, 5 Bush 25; 
Burns v. Ray, 18 B. Mon. 392; Tur- 
man v. White, 14 B. Mon. 560; Phil- 
lips v. Johnson, 14 B..Mon. 172; Fra- 
zer v. Hutchison, 10 KyL 871. 

Me.—Poor y. Larrabee, 58 Me. 543; 
Mellus v. Snowman, 21 Me. 201; Dur- 
ham v. Angier, 20 Me. 242. 

Md.—Hanson vy. Johnson, 62 Md. 
25, 50 AmR 199. 

Mass.—Mixter v. Woodcock, 154 
Mass. 535, 28 NE 907; Miller v. Ew- 
ing, 6 Cush. 34; Marey v. Marcy, 6 
Mete. 360; Tilson vy. Thompson, 10 
Pick. 359; Stevens v. Winship, 1 Pick 
318, 11 AmD 178; Wallingford v. 
Hearl, 15 Mass. 471; Wells v. Prince, 
9 Mass. 508. 

Mich:—Hamilton vy. Wickson, 131 
Mich.) 71;>) 90" NiW> 1032: "9 letfers® vy. 
Sydnam, 129 Mich. 440, 89 NW 42; 
Sleight v. Roe, 125 Mich. 585, 85 
NW 10; Bowen vy. Brogan, 119 Mich. 
218, 77 NW 942, 75 AmSR 387: Lum- 
ley v. Haggerty,-110 Mich. 552, 68 
NW 248, 64 AmSR 864; Watkins v. 
Green, 101 Mich. 493, 60 NW 44; 
Richards y. Richards, 75 Mich. 408, 42 
ae 954; Cook v. Knowles, 38 Mich. 

Minn.—Hanson vy. Ingwaldson, 77 
Minn. 533, 80 NW 702; Smalley v. 
Isaacson, 40 Minn. 450, 42 NW 352; 
Lindley v. Groff, 37 Minn. 3838, 34 
NW 26. 

Miss.—Hoskins v. Ames, 78 Miss. 
986, 29 S 828; Wilson v.:Parker, 14 
Sica ee v. Merrill, 69 Miss. 747, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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estate of the life tenant and the 


Mo.—Bramhall v. Bramhall, 216 SW 
766; Nichols v. Hobbs, 197 SW 258; 
Shoultz v. Lee, 260 Mo. 719, 168 SW 
1146; Armor v. Frey, 253 Mo. 447, 
161 SW 829; Moran v. Stewart, 246 
Mo. 462, 151 SW 439; Waddle v. Fra- 
zier, 245 Mo. 391, 151 SW 87; Charles 
v. Pickens, 214 Mo. 212, 112 SW 
551, 127 AmSR 687, 24 LRANS 1054; 
Hall v. French, 165 Mo. 430, 65 SW 
769; Fischer v. Siekmann, 125 Mo. 
165, 28 SW 435; Thomas v. Black, 113 
Mo. 66, 20 SW 657; Null v. Howell, 
111 Mo. 278, 20 SW 24; Colvin v. 
Hauenstein, 110 Mo. 575, 19 SW 948; 
Hickman v. Link, 97 Mo. 482, 10 SW 
600; Keith v. Keith, 80 Mo. 125; Sut- 
ton v. Casseleggi, 77 Mo. 397; Mc- 
Cracken v. McCracken, 67 Mo. 590; 
Salmons v. Davis, 29 Mo. 176; Duhr- 
ing v. Duhring, 20 Mo. 174. 

Nebr.—Maurer v.  Reifschneider, 
89 Nebr. 673, 132 NW 197, AnnCas 
1912C 643; McFarland v. Flack, 87 
Nebr. 452, 127 NW 375. 

N. H.—Clark v. Parsons, 69 N. H. 
147, 39 A 898, 76 AmSR 157; Bodwell 
v. Nutter, 63 N. H. 446, 3 A 421; 
Foster v. Marshall, 22 N. H. 491; 
Moore v. Frost, 3 N. H. 126. 

N. J.—Pinckney v. Burrage, 31 N. 
J. L. 21; Condit v. Bigalow, 64 N. J. 
Eq. 504, 54 A 160. 

N. Y.—Jefferson v. Bangs, 197 N. 
Y. 35, 90 NE 109, 134 AmSR 856; 
Simis v. McElroy, 160 N. Y. 156, 54 
NE 674, 73 AmSR 673; Clute v. New 
York Cent., etc., R. Co., 120 N. Y. 267, 
24 NE 317; Fleming v. Burnham, 100 
N. Y. 1, 2 NE 905; Christie v. Gage, 
71 N. Y. 189; Bedell v. Shaw, 59 N.Y. 
46; Devyr v. Schaefer, 55 N. Y. 446; 
Cramp v. Dady, 162 App. Div. 321, 
147 NYS 619; Clarke v. Hughes, 13 
Barb. 147; Moores v. Townshend, 54 
N. Y. Super. 245 [aff 120 N. Y. 647 
mem, 24 NE 1102 mem]; Snyder v. 
Kelsey, 156 NYS 741; Constantine v. 
Van Winkle, 6 Hill 177; Grout v. 
Townsend, 2 Hill 554; Jackson v. 
Mancius, 2 Wend. 357; Smith v. Bur- 
tis, 9 Johns. 174; Jackson v. Schoon- 
maker, 4 Johns. 390. 

N. C.—Brown v. Brown, 168 N. C. 
4, 84 SE 25; Smith v. Proctor, 139 
N. C. 314, 51 SE 889, 2 LRANS 172; 
Kirkman y. Holland, 139 N. C. 185, 
51 SE 856; Bullin v. Hancock, 138 
N. C:°198, 50 SE 621; Joyner v. Fu- 


relly 136) Nil 21) 300,11848.y Sit) 649); 
Hauser v. Craft, 134 N. C. 319, 46 
SE 756; Hallyburton v. Slagle, 130 


N. C. 482, 41 SE 877; Griffin v. Thom- 
as, 128 N. C. 310, 38 SE 903; Ladd v. 
Byrd, 113 N. C. 466, 18 SE 666; Tur- 
ner v. Williams, 108 N. C. 210, 12 
SE 989; Orrender v. Call, 101 N.C. 
399, 7 SE 878; Malloy v. Bruden, 86 
IN ICie251- 

Oh.—Carpenter v. Denoon, 29 Oh. 
St. 379. 

Pa.—Tulloch v. Worrall, 49 Pa. 
133; Bannon v. Brandon, B40 SPA. 
263, 75 AmD 655; Weaver v. Ober- 
holtzer, 31 Pa. Super. 425; Zieber v. 
Breidigam, 2 Woodw. 120. 

Ss. C—Jeffcoat v. Wingard, 96 SE 
908; Miltin v. Pace, 85 S. Ou eis) LOL 
SE 458; Breeden v. Moore, 82 8. re. 
534, 64 SE 604; Senterfeit v. Shealey, 
71S. C. 259, 51 SE 142; Charleston, 
ete., R. Co. v. Reynolds, 69 S. C. 481, 
48 SE 476; Rice v. Bamberg, 59 S. C. 
498, 38 SE 209; Sutton v. Clark, +59 
Ss. C. 440, 38 SE 150, 82 AmSR 848; 
Robert v. Ellis, 59 S. C. 137, 37 SH 


250: Anderson vy. Rhodus, 33 Syn: 
Eq. 104; Bell vy. Talbird, 9 S. Ch Ba: 
361. 


Tenn.—Smith v. Cross, 125 Tenn. 
159, 140 SW 1060; Cook v. Collier, 62 
SW 658; Bleidorn v. Pilot Mountain 


Coal, ete., Co., 89 Tenn. 166, 204, 15 
SW 737; Templeton v. Twitty, 88 
Tenn. 595, 14 SW 435; Burns _ v. 


Headerick, 85 Tenn. 102, 2 SW_ 259; 
Aiken vy. Suttle, 4 Lea 103; McCorry 
-v. King, 3 Humphr. 266, 39 AmD. 165; 
Miller v. Miller, Meigs 484, 33 AmD 


So also where a person purchases the life | 
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interest of one | 


ee Ewin y. Lindsay, (Ch. A.) 58 SW 


Tex.—Lovenberg v. Mellen, (Civ. 
A.) 144 SW 317; Phillips v. Palmer, 
56 Tex. Civ. A. 91, 120 SW 911; Kes- 
terson v. Bailey, 35 Tex. Civ. A. 235, 
80 SW 97; Morris v. Eddins, 18 Tex. 
Civ. A. 38, 44 SW 203; Govan v. 
Bynum, 17 Tex. Civ. A. 180, 43 SW 
Ee Haby v. Fuos, (Civ. A.) 25 SW 

Vt.—Giddings v. Smith, 15 Vt. 344. 

Va.—Duggins v. Woodson, 117 Va. 
299, 84 SE 652; Taylor v. Mallory, 
96 Va. 18, 30 SE 472; Layne v. Nor- 
ris, 16 Gratt. (57 Va.) 236; Ball v. 
Johnson, 8 Gratt, (49 Va.) 281; Mer- 
rit v. Smith, 6 Leigh (33 Va.) 486. 


Wash.—McDowell v. Beckham, 72 
Wash, 224, 130 P 350. 
W. Va.—Titchenell v. Titchenell, 


74 W. Va. 237, 81 SE 978; Lynch v. 
Brookover, 72 W. Va. 211, 77 SH 
983; Custer v. Hall, 71 W. Va.. 119, 
76 SE 183; McNeeley v. South Penn 
Oil Co., 52 W. Va. 616, 44 SE 508, 
62 LRA 562; Austin v. Brown, 37 
W. Va. 634, 17 SE 207; Merritt v. 
Hughes, 36 W. Va. 356, 15 SE 56. 
Wis.—Van Matre v. Swank, 147 
Wis. 93, 131 NW 982, 1382 NW 904; 
Perkinson y. Clarke, 135 Wis. 584, 
116 NW 229; Barrett v. Stradl, 73 
Wis. 385, 41 NW 4389, 9 AmSR 795; 
Wiesner v. Zaun, 39 Wis. 188. 
Eng.—Board v. Board, L. R. 9 Q. B. 
48; Dalton v. Fitzgerald, [1897] 2 Ch. 
6; Rex. v. Axbridge, 2.A..& E. 520, 
29 ECL 160, 111 Reprint 201; Doe v. 
Blakeway, 5 C. & P. 563, 24 ECL 
709; Fausset v. Carpenter, 2 Dow & 


Cl. 232, 6 Reprint 715; Anstee v. 
ears 1H. & N. 225, 156 Reprint 
1186. 


Can.—Dods v. McDonald, 36 Can. 
S. C. 231; Adamson v. Adamson, 12 
Can. S. C., 5633) Gray evaiistichford, 2 
Cam) Sie@, 2431. 

Ont.—McKinnon y. Spence, 20 Ont. 
L. 57, 13 OntWR 186, 14 OntWR i144. 

[a] Rule applied.—(1) Where a 
person devises a life estate in his 
homestead to his wife, and remainder 
to other devisees, the statute does 
not begin to run against the latter 
until the widow’s death. Haby v. 
Fuos, (Tex. Civ. A.) 25 SW 1121. (2) 
So, if the land is covered by assigned 
dower, possession cannot be adverse 
to’ the remainderman, and the statute 
of limitations does not begin to run 
against him until the termination cf 
the dower estate. Burns v. Heade- 
rick, 85 Tenn. 102, 2 SW 259. 

35. U. S.—Pineland Club v. Rob- 
ert, 213 Fed. 545, 130 CCA 125; Cop- 
ley v. Ball, 176 Fed. 682, 100 CCA 
234; Elyton Land Co. v. McPlrath, 53 
Fed. 763, 3 CCA 649; McClaskey v. 
Barr, 42 Fed. 609. 

Ala.—Sloss-Sheffield, ete., Co. v. 
Yancey, 80 S 842; Kidd v. Borum, 181 
Ala, 144, 61 S 100, AnnCas1915C 1226; 
Cramton vy. Rutledge, 163 Ala. 649, 
50 S 900, 1386 AmSR 94, 157 Ala. 
141, 47 S 214; Scott v.° Colson, 156 
Ala. 450, 47 S 60; Love v. Butler, 129 
Ala. 531, 30S 735; Edwards v. Bender, 
121 Ala. 77, 25 S 1010; McMichael v. 
Craig, 105 Ala. 382, 16 S 883; Gindrat 
vy. Alabama Western R. Co., 96 Ala. 
162, 11 S 372, 19 LRA 839; Pendley 
vy. Madison, 83 Ala. 484, 3 S 618; Pick- 
ett vi. Doe, V4 Alas 122e) Dhrasheriv: 
Ingram, 32 Ala. 645. 

Ark.—Neeley v. Martin, 126 Ark. 1, 
189 SW 182; Stricklin v. Moore, 98 
Ark. 30, 185 SW 360; Gallagher v. 
Johnson, 65 Ark. 90, 44 SW 1041; 
Moore v. Childress, 58 Ark. 510, 25 
SW 833; Jones v. Freed, 42 Ark. 357; 
Banks v. Green, 35 Ark. 84. 

Cal.—Mann v. Mann, 141 Cal. 326, 
74 P 995; Whitcomb v. Worthing, 30 
Cal. A. 629, 159 P 613. 


Conn.—Mallory v. Hitchcock, 29 
Conn. 127. 
Ga.—Dixon v. Patterson, 135 Ga. 


183, 69 SE 21; Satterfield v. Tate, 
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of the cotenants in remainder, his possession dur- 
ing the life of the life tenant is not adverse to the, 


132 Ga. 256, 64 SE 60; Glore v. 
Scroggins, 124 Ga. 922, 53 SE 690; 
Smith v. McWhorter, 123 Ga. 287, 61 
SE 474, 107 AmSR 85; Luquire v. 
Lee, 121 Ga. 624, 49 SE 834: Beck- 
man v. Maples, 95 Ga. 773, 22 SE 
894; Wallace v. Jones, 93 Ga. 419, 
21 SE 89; McDonald vy. McCall, 91 
Ga. 304, 18 SE 157; Taylor v. Kemp, 
86 Ga. 181, 12 SE 296; Dupon v. Wal- 
den, 84 Ga. 690, 11 SE 451; Lamar v. 
Pearre, 82 Ga. 354, 9 SE 1043, 14 
AmSR 168; Bagley v. Kennedy, 81 
Ga. 721, 8 SE 742: Hart v. Evans, 80 
Ga. 330, 5 SE 99; Franke v. Berkner, 67 
Ga. 264; Taylor vy. Central R. Co., 
67 Ga. 122; Augusta v. Radcliffe, 66 
Ga. 469. 

Ill.—Allison_v. White, 285 Ill. 311, 
120 NE 809; Maring v. Meeker, 263 
Ill. 136, 105 NE 31; Cassem v. Prin- 
dle, 258 Ill. 11, 101 NE 241; Blair v. 
Johnson, 215 Ill. 552, 74 NE 747; Chi- 
cago, ete, R. Co., v. Vaughn, 206 
Ill. 234 69 NE 113; Turner y. Hause, 
199 Ill. 464, 65 NE 445; Rohn v. Har- 
ris, 130 Ill. 525, 22 NE 587; Mettler 
v. Miller, 129 Ill. 630, 22 NE 529. 

Kan.—Peck *v. Ayres, 79 Kan 457, 
100 P 283; Wiswell v. Simmons, 77 
Kan. 622, 98 P 407; Menger v. Car- 
ruthers, 57 Kan. 425, 46 P 712; Dewey 
v. McLain, 7 Kan. 126, 12 AmR 418. 

Ky.—Althoff v. Cull, 216 SW 361; 
May vy. Chesapeake, etc., R. Co., 181 
Ky. 493, 212 SW 131; Guthrie v. 
Guthrie, 78 SW 474, 25 KyL ‘170; 
Jeffries v. Butler, 108 Ky. 531, 56 
SW 979; Mullins v. Conger, 22 SW 


546, 880, 15 KyL 171; May v. Scott, 
TASW 1917012 sk yt 248-21Scott: v; 
ry v. Hall, 11 SW 474, 11 KyL 30; 
Stephens vy. McCormick, 5 Bush 181; 
man y. Caldweli, 8 B. Mon. 32, 46 
AmD 537; Gregory v. Ford, 5 B. Mon. 
452. See also Bates v. Adams, 182 
Ky. 100, 206 SW 163 (purchaser from 
session into ‘adverse holding as 
against remaindermen until he has 
establish adverse holding by another 
person). 

109 Me. 
WO 82m At 54s 
Me. 543. 

62 Ma. 
25, 50 AmR 199. 

Mass.—Deans v. Eldredge, 217 
Woodcock, 154 Mass. 535, 28 NE‘907; 
Hurd v. Cushing, 7 Pick. 169; Stevens 

Mich.—Lee v. Livingston, 143 Mich. 
203, 106 NW 713; Porter v. Osmun, 
859, 3 AnnCas 687; Bowen v. Bro- 
gan, 119 Mich. 218, 77 NW 942, 75 
Mich. 493, 60 NW 44. 

Minn.—Hanson v. Ingwaldson, 77 
But see Barnes vy. Gunter, 111 Minn. 
383, 127 NW 398 (where under the 
upon a conveyance being made by 
the life tenant, a grantee of such 
mainderman being entitled to im- 
mediate possession). 

334, 70 S 449; Wilson v. Parker, 14 
S 264; Griffin v. Sheffield, 38 Miss. 
Miss. 261. 

Mo.—Hauser v. Murray, 256 Mo. 
245 Mo. 391, 151 SW 87; Charles v. 
Pickens, 214 Mo. 212, 112 SW 551, 
v. French, 165 Mo. 430, 65 SW 
769: Westmeyer v. Gallenkamp, 154 
Fischer v. Siekmann, 125 Mo. 165, 
28 SW.. 435. Colvin --v.. Hauenstein, 


Proctor, 18 SW 790, 12 KyL 57; Ber- 
Simmons v. McKay, 5 Bush 25; Mera- 
471; Smith v. Shackleford, 9 Dana 
life tenant cannot convert his pos- 
done much more than is required to 

Me.—Hooper v. Leavitt, 
Poor v. Larrabee, 58 

Md.—Hanson vy. Johnson, 
Mass. 583, 105 NE 449; Mixter v. 
v. Winship, 1 Pick. 318, 11 AmD 178. 
135 Mich. 361, 97 NW 756, 98 NW 
AmSR 387; Watkins v. Green, 101 
Minn. 533, 80 NW 702, 77 AmSR 692. 
terms of a will a life tenancy ceases 
life tenant holds adversely, the re- 
Miss.—Myers v. Viverett, 110 Miss. 
359, 77 AmD 646; Day v. Cochran, 24 
58, 165 SW 376; Waddle v. Frazier, 
127 AmSR 687, 24 LRANS 1054; Hall 
Mo. 28, 55 SW 231, 77 AmSR. .747; 
110 Mo. 575, 19 SW 948; Holmes v. 
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other cotenants of the remainder.*® 
ever, as the life estate is concerned, the possession 
of a tenant for life is adverse to the remaindermen 
and possession for the statutory 
period gives him a right to the extent of the inter- 
Where one who devises land for 
life dies before acquiring the legal title and the 
life tenant afterward obtains such title, his pos- 
session thereunder is a renunciation of his holding 
as life tenant, and hence is adverse to the remain- 


and all others, 


est’ claimed.?7 


derman,?8 


The reason for the rule is that, during the exist- 
‘ence of the life estate, the remainderman or re- 
versioner has no right to possession and conse- 
quently cannot bring an action to recover it.%° 
It has been broadly stated that | or 
or the reversioner or 
ether of them;*? but this has been expressly de- 


Extent of rule. 


a life tenant cannot, by his declarations, acts, or | 


claims of a greater or different 


Kring, 93 Mo. 452, 6 SW 347; Keith 
v. Keith, 80 Mo. 125; Brown v. Moore, 
74 Mo. 633; State vy. Moore, 61 Mo. 
276; Jones v. Manly, 58 Mo. 559. 

N. H.—Clark v. Parsons, 69 N. H. 
147, 39 A 898, 76 AmMSR 157. 

N. J.—Pinckney v. Burrage, 31 .N. 
Oe ls. 2a 
. N. Y.—Partenfelder v.' Peo. 211 
Ni Y., 355, /105: NH.675;; Jefferson v,. 
Banks, 197 N. Y. 35, 90 NE 109, 134 
AmSR 856; Thompson vy. Simpson, 
128.N. Y. 270, 28. NE 627;.Clute v. 
New York Cent., etc., R. Co., 120 N. 
Y. 267, 24 NE 317; Culver v. Rhodes, 
87-N. Y. 348; Christie v. Gage, 71 
N. Y. 189; Bedell v. Shaw, 59 N. Y. 
46; Sands v. Hughes, 53 N. Y. 287; 
Burhans v. Van Zandt, 7 N. Y. 523; 
Cramp v. Dady, 162 App. Div. 321, 
147 NYS 619; McCormack vy. Codding- 
ton, 46 Misc. 510, 95 NYS 46; Manolt 
v. Petrie, 65 HowPr. 206; Jackson v. 
Sehoonmaker, 4 Johns. 390. 

/N. C.—Barnhardt v. Morrison, 101 
SE 218; Cooley v. Lee, 170 N. C. 18, 
86 SE 720; Maynard v. Sears, 157 
N. C. 1, 72 SE 609; Norcum v. Savage, 
140 N. C. 472, 53 SE 289; Smith v. 
Proctor, 139 N. C. 314, 51 SE 889, :°2 
LRANS 172; Hauser v. Craft, 134 
N..C. 319, 46 SE 756; Ladd‘v. Byrd, 
113 Ne Co 466, 18 SH -666; Hicksi-y. 


Bullock, 96 N. C. 164, 1 SE 629; Stat-. 


on v. Mullis, 92 N. C. 623; Henley v. 
Wilson, 77 N. C. 216; Melvin v. Wad- 
dell, 75 N. C. 361. 

Oh.—Carpenter y. Denoon, 29 Oh. 
Sti 379: 

Or.—Savage vy. Savage, 19 Or. 112, 
23 P 890, 20 AmMSR 795. 

Pa.—Stahl v. Buffalo, ete., R. Co., 
262 Pa. 493, 106 A 65; Winters v. De 
Turk, 133, Pa. 359, 19%A 354, 7° LRA 
658; Wolford v. Morgenthal, 91 Pa. 
30; Gernet v. Lynn, 31 Pa. 94. 

S. C.—Breeden v: Moore, 82 8S. C. 
534,.64 SE 604; Rawls v. Johns, 54 
S.C. 394; 32 SE 451; Moseley v. Haw- 
kinson, 25 S. C. 519. But see Britton 
v. Hemingway, 104 S. C. 209, 210, 88 
SE 462 (where land is conveyed sub- 
ject only to “the use, occupation and 


enjoyment” for life by the parents of 


grantees, the attempted conveyance 
of the land in fee by the parents en- 
titles the grantees to immediate pos- 
session, and the statute of limita- 
tions begins to run). 
Tenn.—Chambers vy. Chattanooga 
Union R. Co., 130 Tenn. 459, 171 SW 
84; Smith -v. ‘Cross; 125° Tenn. -159, 
140 SW 1060; Templeton y. Twitty, 


88 Tenn. 595, 14 SW 435; McCorry v. ! 


King, 3 Humphr. 267, 39 AmD 165. 

Tex.—Haby v. Fuos, 25 SW 1121; 
Meurin v. Kopplin, (Civ. A.) 100 SW 
984; Beaty v. Clymer, 32 Tex. Civ. A. 
322, 75 SW 540. 

Va.—Elys v. Wynne, 22 Gratt. (63 
Va.) 224; Clarkson vy. Booth, 17 
Gratt. (58 Va.) 490. 

Wash.—McDowell v. Beckham, 72 
Wash. 224, 130 P 350. 
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So far, how- 


interest in 


estate, make it 


W. Va.—Lynch y, Brookover, 72 W. 
Va. 211, 77 SE 983; McNeeley v. South 
Penn Oil Co., 52 W. Va. 616, 44 SE 508, 
62 LRA 562; Austin v. Brown, 37 
W. Va. 634, 17 SE 207; Merritt v. 
Hughes, 36 W. Va. 356, 15 SH 56. 

Wis.—Barrett v. Stradl, 73 Wis. 
385, 41 NW 439, 9 AmSR 795. 

Ont.—Adamson vy. Adamson, 7 Ont. 
A. 592; Bullen v. Nesbitt, 10 OntWR 
119; Re Shaver, 3 Ch. Chamb. (U. C.) 
379; McGregor v. McGregor, 27 Grant 
Ch. (U. C.) 470; Sladden v. Smith, 7 
WeniC: POIs ik ee v. Flem- 
ine, 30°C: Q: 209. 

{a] Rule applied. —Where land was 
conveyed to detendant’s grantor, and 
the widow to whom the land had 
been assigned as dower joined in the 
deed to convey and release her dow- 
er, defendant will not during the life 
of the widow be regarded as holding 
adversely to the reversioners. Pcor 
vy. Larrabee, 58 Me. 543. 

[b] A purchaser ofalife estate at 
a judicial sale does not hold advers«- 
ly to the revisioner. Burhans v. Van 
Zandt, 7 N. Y. 5238. 

{c] Grantee against heir of re- 
mainderman.—One who holds under 
a deed from the trustee of donees in 
a deed of gift from a life tenant un- 
der. a will.acquires no title by pre- 
Scription against the sole heir at 
jaw and remaindermen under the will, 
in a suit brought within a year after 
the death of the life tenant. Dupon 
v. Walden, 84 Ga. 690, 11 SH 451. 

36. Clark v. Parsons, 69 N. H. 
147, 39 A 898, 76 AmSR 157; Bullin 
v. Hancock, 138 N.C, 198, 50 SE 621; 
Hicks. v. Bullock, 96 N. C. 164, 1 SE 
629; Cayce Land Co. v. Southern R. 
Cos” (GiEC P86 sSE T25t 

87. Burns v. Ray, 18 B. Mon. 
(Ky.) 392. 

8s. Com. ‘v. Clarke,.)119 Ky." 85, 
83 SW 100, 26 KyL 993, 9 LRANS 
750. 

39. U. S.—Pugh v. 
Fed. 518, 137 CCA 223. 

Ala.—Phitiips v. Phillips, 186 Ala. 
545, 65 S 49, AnnCas1916D 994; Vid- 
mer v. Lloyd, 184 Ala. 153, 68 S 943; 
Pickett v. Doe, 74 Ala, 122. 

Ga.—Satterfield v. Tate, 132 Ga. 
256, 64 SE 60; Wallace v.. Jones, 93 
Ga: 479,121 SH «89. 

Ill. Maring v. Meeker, 263 Ill. 136, 
105 NE 31; Rhom v. Harris, 130 Ill. 
525,°22..NE) 587. 

Ky.—Carpenter v..Moorelock, 151 
Ky. 506, 152 SW 575; May. v. Scott, 
14 SW 191, 12 KyL 248. 

Md.—Greenbaum v. Harrison, 132 
Md. 34, 103 A 84. 

Minn.—Hanson v. Ingwaldson, 77 
Minn. 533, 80 NW 702, 77 AmSR 692. 

Miss.—Breland v. O’Neal, 88 Miss. 
449, 40 S 865. 

Mo.—Hall v. French, 165 Mo. 430, 
65 SW 769. 

N. Y.—Fleming v. Burnham, 100 
N. Y. 1, 2 NE 905; Christie v. Gage, 


Frierson, 221 


[§ 122 


adverse so as to enable himself or those claiming 
under him to invoke the statute.*° 
said, however, that the rule supposes an uninter- — 
rupted: continuation of the relation of lfe tenant 
and remainderman;*! it does not apply where 
there has been an ouster and disseizin by the life 
tenant or one claiming by or through him, and this 
under claim of right or color of title, followed by 
adverse possession for the statutory period.*2 And 
according to some of the authorities the possession 
of a life tenant may be construed to be hostile and 
adverse to that of the remainderman or reversion- 
er when knowledge is clearly brought home to him 
that the person in possession claims entire title in 
his own right, adverse and hostile to any claims 


It has been 


the land by the remainderman 
others’ claiming through 


71 N. Y. 189; Graham v. Luddington, 
19 Hun 246; Fogal v. Pirro, 23 N. Y. 
Super. 100, 17 AbbPr 113; Grim v. 
Dyar, 10 N. Y. Super. 354; Randall v. 
Raab, 2 AbbPr 307; Manolt v. Petrie, 
65 HowPr 206; Jackson v. Johnson, 
5 Cow. 74, 15 AmD 433; Jackson v. 
Sellick, 8 Johns. . 262; Jackson v. 
Schoonmaker, 4 Johns. "390. 

N. C.—Norcum y. Savage, 140 N. Cc. 
472, 53 SE 289; Hauser v. Craft, 134 
N. C. 319, 46 SE 756. 

Pa.—St. Vincent’s Roman Catholic 
Cong. y. Kingston Coal Co., 221 Pa. 
349, 70 A 838; Snowden v. Porter, 40 
Pa. Co. 601. ; 

Tenn.—Smith y. Cross, 125 Tenn. 
159, 140 SW 1060; Ewin v. Pi eas 
(Ch. A.) 58 SW 388. 

Tex.—Beaty v. Clymer, 32 Tex. Civ. 
A. 322, 75 SW 540. 

Wis.—Barrett v. Stradl, 73 Wis. 
385, 41 NW 439, 9 AmSR 795. 

Ont.—Adamson y. Adamson, 7 Ont. 
A..592, 12 Can. S. C. 563. 

[a] haches basis of statutory 
limitations.—‘‘All statutes of limi- 
tation are based on the theory of 
laches, and no laches can be imputed 
to one who has no remedy or right 
of action, and to hold the bar of the 
statute could run against the title 
of a person so circumstanced, would 
be subversive of justice, and would 
be to deprive such person of his 
estate without his day in court.” 
Mettler v. Miller, 129 Ill. 630, 642, 22 
NE 529. 

40. Blakeney v. Du Bose, 167 Ala. 
627, 52 S 746; Doherty v. Russell, 116 
Me. 269, 101 A 305; Coulson v. La 
Plant, (Mo.) 196 SW 1144; Armor vy. 
Frey, 253 Mo. 447, 161 SW 829; Ross 
v. Stockton First Presb. Church, 272 
Mo. 96, 197. SW 561; Coulson vy. La 
Plant, (Mo.) 196 SW 1144; Keith v. 
Keith, 80 Mo. 125; Collier vy. Poe, 16 
IN A OAT 

41. Mitchell. v. Vest, 157 Iowa 330, 
136 NW 1054; Crawford v. Meis, 123 
Iowa 610, 99 NW 186, 101 AmSR 3837, 
66 LRA 154, 

42. See cases supra note 41. 

43. U. S.—Pooler vy. Hyne, 213 
Fed. 154, 129 CCA 506. 

Fla.—Anderson yy. Northrop, 30 
Fla. 612,.12.S 318. 

Miss.——Breland v. O’Neal, 88 Miss. 
449, 40 S 865. 

Nebr.—Criswell v. Criswell, 101 
Nebr. 349, 162 NW 302, LRA1917E 
1103; Maurer v. Reifsechneider, 89 
a 673, 182 NW 197, AnnCas1912C 
ae eB aed v. Haines, 28 Oh. Cir. 

Wis.—Van Matre vy. Swank, 147 
Wis. 93, 131 NW 982, 132 NW 904. 

[a] This rule applies where one, 
intending to convey a fee simple 
estate, conveyed only a life estate, 
and the grantee, with the knowledge 
and without objection from _ the 
grantor, took actual possession of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note aumber. 
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nied.** Certainly the presumption is that the pos- 
session of the life tenant or one holding under or 
through him is not adverse,*® and the remainderman 
is not charged with the duty of keeping his estate 
under constant observation.*® 

Character of estate in remainder. Until the 
death of the life tenant the possession of a life 
tenant or his grantee is not adverse as to the re- 
mainderman, whether the estate in remainder is 
vested or contingent, legal or equitable.47 

[§ 123] (2) As against Third Persons. The 
possession of the life tenant may be adverse as 
against third persons so as to create a valid title 
by adverse possession in favor of the life tenant 
and the remainderman or reversioner.*® 

[§ 124] b. By Third Persons. A stranger to 
the title may, of course, during the life of the life 
tenant, establish an adverse possession as against 
the life tenant and acquire title thereby to the life 
estate,*® but he cannot during the existence of the 
life estate establish an adverse possession as 
against the remainderman or reversioner whose 
interests are vested, so as to bar their interest and 
the statute of limitations does not commence to 
run against the latter until the determination of 
the life estate.°° But it seems, according to some 
authorities, that a contingent remainder may be 
defeated by the adverse- possession of a stranger 
during the existence of the life estate! If the life 


land believing that he had acquired 
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Ill. Dawson v. Edwards, 
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tenant was to incur a forfeiture, the remainderman 
is not required to treat the life estate as merged 
in the remainder and enter immediately, but may 
wait until after the death of the life tenant with- 
out being affected by any possession prior to the 
death of the life tenant.*? 

Loss of life estate by adverse possession. Where 
the owner of a life estate has lost it by the adverse 
possession of another,®? the life estate vests in 
such other and is not defeated, and the remainder- 
man or reversioner has no right to recover the land 
from such disseizor until the death of the life ten- 
ant,°* and the life tenant cannot thereafter con- 
fer any greater right on the remainderman by any 
act ae his part, such as a surrender, conveyance, 
ete.°> 

Adverse possession prior to creation of life es- 
tate. Where an adverse holding has been estab- 
lished against the owner of the fee simple, the sub-— 
sequent creation of a life estate does not. prevent 
the disseizor from acquiring title by continued 
adverse possession during the life of the life ten- 
ant as against the remainderman or reversioner,®® 

[§ 125] 2. After Termination of Life Estate. 
After the determination of the life estate the pos- 
session of a person who had disseized the life ten- 
ant, or of a grantee of the life tenant holding un- 
der a deed conveying the fee simple, is deemed ad-- 
verse to the remainderman or reversioner,®? and if 


189 Ill. |562; Mills v. Capel, L. R. 20 Eq. 692; 


until notice of such repudiation 


the fee simple and occupied it ad- 


- versely and continuously for the stat- 


utory period. Breland v. O’Neal, 88 
Miss. 449, 40 S 865. 

[b] Notice to remaindermen.—No 
repudiation of the life estate is of 
any effect against the remaindermen 
is 
brought home to them. Pooler v. 
Hyne, 213 Fed. 154, 129 CCA 506. 

[c] Character of notice.—Actual 
or constructive notice, or knowledge 
of facts sufficient to put a prudent 
man on inquiry must be brought to 
the knowledge of the remainderman. 
Van Matre v. Swank, 147 Wis. 93, 
131 NW 982, 132 NW 904. 

44, ‘The possession of the defend- 

ant [life tenant] during his life, 
however long, notorious, ; 
verse, and under claim of right 
against all the world, could not ripen 
into title, or afford a predicate for 
the presumption of a grant under 
the doctrine of prescription, as 
against these plaintiffs [remainder- 
men]. At no time during the life- 
estate could they, or any one of 
them, have auestioned this possess- 
ion, and no laches, in submitting to 
what they were without remedy to 
resist, can be imputed to them.” 
Gindrat v. Western R. Co., 96 Ala. 
162, 166, 11 S 372, 19 LRA 839. 
. 45. Anderson v. Miller, (Nebr.) 
172 NW 688. See also Maurer v. 
Reifschneider, 89 Nebr. 673, 132 NW 
197 (one entering into possession un- 
der a conveyance from a life tenant 
is presumed to continue to claim the 
jJand under such deed and his posses- 
sion is not adverse to the remainder- 
man in the absence of hostile conduct 
inconsistent with a life title). 

4G. Anderson v. Miller, (Nebr.) 
172 NW 688. 

47. Lamar v. Pearre, 82 Ga. 354, 
9 SE 1043, 14 ee nA ® Augusta v. 
Radcliffe, 66 Ga. 469. 

48. Copley v. Ball, 176 Fed. 682, 
100 CCA 234; Hickman v. Link, (Mo.) 
7 SW 12; Staton v. Mullis, 92 IN.3@: 
623; Osborne v. Anderson, 89 N. C. 
261; Anderson v. Rhodus, 33 8. C. Ha. 
104. 

Tacking see Adverse 


86. 
Jy Ala.—MeMichael v. Craig, 105 


Possession 


Ala. 382,.16 S 883. 


60, 59 NE 590; Higgins v. Crosby, 40 
a 260; Shortall v, Hinckley, 31 Ill. 
LO: 

Pa.—Moore y. Luce, 29 Pa. 260, 72 
AmD 629. : 

Tenn.—Ewin y. Lindsay, (Ch. A.) 
58 SW 388. 

Tex.—Hodges v. Ross, 6 Tex.. Civ. 
A. 4387, 25 SW 975. 

[a] A tenant by the curtesy ini- 
tiate is vested with a life estate, and 
his estate may be acquired by ad- 
verse possession the same as any 
other life estate. Jacobs v. Rice, 33 
Ill. 369; Crow v. Kightlinger, 25 Pa. 
343. 

50. U. S.—Lewis v. Barnhart, 
is U.S: 66, 12 SCT .772;..36 as ea: 
621. r 

Ala.—Blakeney v. Du _ Bose, 167 
Ala. 627, 52 S 746; Gindrat v. West- 
ern R. Co., 96 Ala. 162, 11 S 372, 19 
LRA 839. 

Ark.—Gallagher  v. 65 
Ark. 90, 44 SW 1041. 


Johnson, 


Conn.—Chandler y. Phillips, 1 Root 
546. 

D. C.—Thaw v. Ritchie, 15 D. C. 
347. 


Ga.—Napier v. Anderson, 95 Ga. 
618, 23 SE 191; Wells v. Dillard, 93 
Ga. 682, 20 SE 263; Wallace v. Jones, 
93 Ga. 419, 21 SE 89; Taylor v. Kemp, 
86 Ga. 181, 12 SE 296; Dupon v. Wal- 
den, 84 Ga. 690, 11 SE 451; Bagley 
v. Kennedy, 81 Ga. 721, 8 SE 742; 
Bull v. Walker, 71. Ga. 195; Franke 
vy. Berkner, 67 Ga. 264; Tayler v. 
Central R. Co., 67 Ga. 122; Augusta 
v. Radcliffe, 66 Ga. 469. 


Kan.—Menger v. Carruthers, 57 
Kan. 425, 46 P 712. . 
Mass.—Mixter v. Woodcock, 154 


Mass. 535, 28 NE 907. 
N. Y.—McCormack v. Coddington, 
46 Mise. 510, 95 NYS 46; Jackson vy. 


Johnson, 5 Cow. 74, 15 AmD 433; 
Jackson v. Schoonmaker, 4 Johns. 
390. 


N.wCu=—Smithe va proctor, LION AC: 
314, 51 SE 889, 2 LRANS 172; Or- 
render v-. Call, 101 N. C. 399, 7 SE 
878. 

Ss. C.—Mitchell v. Cleveland, 76 S. 
C. 432, 57 SE 33; Sutton v. Clark, 59 
S. Cc. 440, 38 SE 150, 82 AmSR 848; 
Garrett v. Weinberg, 48 S. C. 28, 2 


SE 3. 
Eng.—In re Devon, [1896] 2 Ch.. 


Morgan v. Morgan, L. R. 10 Eq. 99; 
Cannon v. Rimington, 12 C. B. 1, 74 
ECL 1, 138 Reprint 799; Fausset v. 
Carpenter, 2 Dow. & Cl. 232, 6 Re- 
print 715; Doe v. Hull, 2 D. & R. 38, 
16 ECL 69; Thompson v. Simpson, 
1 Dr. & War. 459; Hyde v. Dallaway, 
2 Hare 528, 24 EngCh 528, 67 Re- 
print 218; Quinton v. Frith, Ir. R. 2 
Eq. 396; Rafferty v. King, 1 Keen 601, 
15 EngCh 601, 48 Reprint 439; Cole 
v. Heydon, 1 L. T. Rep. N. S. 439. 

N. B.—Doe vy. Driscoll, 9 N. B. 176. 
yee Be VM OR 5 Uae CeeP 

51. Gindrat v. Western R. Co., 96 
Ala. 162, 11 S 372, 19 LRA 839; Bald- 
ridge v. McFarland, 26 Pa. 338. 


52. Moore v. Luce, 29 Pa. 260, 72 
AmD 629. a : 

53. See cases supra note 49; and 
cases infra note 54. t 


54. U. S.—Deguire v. St. 
Lead Co., 37 Fed. 603. 

Ala.—McMichael v. Craig, 105 Ala. 
382, 16 S 883. 

Ill.— Dawson vy. Edwards, ‘189 Ill. 
60, 59 NE 590; Higgins v. Crosby, 40 
Ill. 260. 

Pa.—Moore y. Luce, 29 Pa. 260, 72 


Joseph 


-AmD 629. 


Tex.—Hodges v. Ross, 6 Tex. Civ. 
A. 437, 25 SW 975. 

55. Baker v. Oakwood, 123 N. Y. 
16, 25 NE 312, 10 LRA 387; Moore v. 
Luce, 29 Pa. 260, 72 AmD 629. 

56. Hubbard v. Swofford Bros. 
Dry Goods Co., 209 Mo. 495, 108 SW 
15, 123 AmSR 488; Sutton v. Clark, 
59 S. C. 440, 38 SE 150, 82 AmSR 848. 

57. _U. S.—Elder y. McClaskey, 70 
Fed. 529, 17 CCA 251. 

Ala.—Vidmer vy. Lloyd, 193 Ala. 
386, 69 S 480, AnnCas1917A 576; Love 
v- Butler, 129 Ala. 531, 30S 735. 

Cal.Mann v. Mann, 141 Cal. 326, 
74 P 995. 

Ga.—Arnold v. Limeburger, 122 
Ga. 72, 49 SE 812; Jones v. Johnson, ° 
81 Ga. 293,,6 SH 181. 

Ill.—Maring v. Meeker, 263 Ill. 136, 
105 NE 381; Chicago, ete., R. Co. v. 
Vaughn, 206 Ill. 234, 69 NE 113; Tur- 
ner v. Hause, 199 Tll, 464, 65 NE 445; 
Peterson v. Jackson, 196 Ill. 40, 63 . 
NE 643; Metler v. Miller, 129 Tl. 630, 
22 NE 529; Safford v. Stubbs, 117 Ill. 
ee mh NE 653; Talcott y. Draper, 61 ~ 


by 
| 


976. [21C.J.] 


after the termination of the life estate the remain- 
derman ‘or reversioner permits the representatives 
of the life tenant to retain possession under claim 
of title, such possession will be adverse so as to bar 
in time the title of the remainderman.®* 
been held, however, that the possession of grantees 
of a life tenant does not become hostile to the title 
of the remaindermen after the death of the life 
tenant until some positive act of disclaimer is 
brought home to the remaindermen.®? 


[§ 126] M. Actions by Life 
General. A life tenant may sue 
occasioned to his possession and 


Ind.—Barnes vy. Born, 133 Ind. 169, 
30 NE 509, 32 NE 833. 

Kan.—Knickerbocker vy. Bangs, 93 
Kanweiss, 145) 320: 

Me.—Cary v. Warner, 63 Me. 571; 
Austin v. Stevens, 24 Me. 520. 

Mdi.—Kopp v. Herrman, 82 Md. 339, 
33 A 646. _ 

Mass.—Miller v. Ewing, 6 Cush. 
34; Wallingford v. Hearl, 15 Mass. 
471. : 

Mo.—Hall vy. French, 165 Mo. 430, 
65 SW 769. 

N. H.—Clark v. Parsons, 69 N. H. 
147, 39 A 898, 76 AmSR 157; Forest 
v. Jackson, 56 N. H. 357. 

N. J.—Newark v. Watson, 56 N. J. 
L. mene 29 A 487, 24 LRA 843. 
Y.— Christie Ve “Gage, Nie ¥ 
Aone Saunders y. Hanes, 44 N. Y. 
353. Cleveland vy. Crawford, Yims hd eel 
616; Jackson v. Harsen, 7 Cow. 328, 
17 AmD 517: Jackson v. Schoonmaker, 
4 Johns. 390. 

N. C.—Staton vy. Mullis, 92 N. C. 
623; Osborne vy. Anderson, 89 N. C. 
261; Henley v. Wilson, 77 N. C. 216. 

Pa.—Maus-v. Maus, 80 Pa. 194; 
Hall v. Vandegrift, 3 Binn. 374. 

S. C.—Bell v. Talbird, 9 S. C. Eq. 
361. 

Utah.—Mansfield v. Neff, 43 Utah 
258; 134 P 1160. 

Wis.—Barrett y. Stradl, 73 Wis. 
385, 41 NW 439, 9 AmSR 795; Wies- 
ner v. Zaun, 39 Wis. 188. 

Eng.—Doe v. Gregory, 2 A. & Ei. 

29 ECL 14, 111 Reprint 6. 

5S.-N; Y.—Cleveland v. Crawford, 
7 Hun 616; Northrop v. Wright, 24 
Wend. 221 [rev 7 Hill 476]; Butler v. 
Phelps, 17 Wend., 642; Jackson .v. 
Harsen, 7 Cow. 328, 17 AmD 517; 
Jackson v. Smith, 13 Johns. 426; 
Smith v. Burtis, 9 Johns 174. 

N. C.—Deans vy. Gay, 132 N. C. 227, 
43 SE 643; Tharpe v. Holcomb, 126 N. 
C. 355, 35 SE 608; Jeter v. Davis, 109 
N. C. 458, 18 SE 908; Neely v. Neely, 
79 N. C. 478; Covington v. Stewart, 77 
N. C. 148; Linker vy. Benson, 67 N. C. 
150; Cloud v. Webb, 14 N. C. 217. 

Oh.—Farmers’, ete., Nat. Bank v. 
Wallace, 45 Oh. St. 152, 12 NE 439; 
Youngs v. Heffner, 36 Oh. St. -2382; 
Payne v. Cooksey, 8 OhS&CP 407, 7 
OhNP 92. 

Or.—Wheeler v. Taylor, 32 Or. 421, 
52 P 183, 67 AmSR 540; Westenfelder 
v. Green, 24 Or. 448, 34 P 23; Morrill 
v. Morrill, 20 Or. 96, 25 P 362, 23 Am 
SR 95, 11 LRA 155; "Northrop v. Mar- 
quam, 16 Or. 173, 18 RP 449. 


Pa.—Bennett v. Bullock, 35 Pa. 
364; Forward .v. Deetz, 32 Pa. 69; 
Peck v. Ward, 18 Pa. 506; Long v. 


Mast, 11 Pa. 189; Dikeman v. Parrish, 
6 Pa. 210, 47 AmD 455; Miller’s Anp., 
3 Grant 947; Lodge v. Patterson, 3 
Watts 74, 27 AmD 335; Logan v. 
Friedline, 10 Pa. Cas. 464, 14 A 3438; 
Miller v. Doud, 1 Lack. Jur. 25. 

Sip C.—Greeniv.) Cannady, 71 -S.7C: 
$17, 51 SE 92; Hill v. Gray, 45 S. C. 
91, 22 SE 802; Odom v. Weathersbee, 
26 S. C. 244, 1 SE 890. 

Tenn.—Gannaway  v. 
Coldw. 572. 

Tex.—Phillipson v. Flynn, 83 Tex. 
580, 19 SW 136; Terrell v. Martin, 64 
Tex. 121; Teal v. Terrell, 58 Tex. 357 
Egelor v. Guilkey, 27 Tex. 355; Baily 


Tarpley, i. 


ESTATES 


ment,°° 


It has 


sustains to 
Tenant—l. In 
for any injury 
right of enjoy- 
v. Trammell, 27 Tex. 317; Mosely v. 
Withie, 26 Tex. 720; Roberts v. 
Thorn, 25 Tex. 728, 78 AmD 552; Gil- 
key v. Peeler, 22.Tex. 663; Alexander 
v. Kennedy, 19 Tex. 488, 70 AmD 
358; Portis v. Hill, 3 Tex. 273; Franks 
v. Hancock, 1 Tex. Unrep. Cas. 554; 
Illg v.. De La Luz Garcis, (Civ. A.) 
45 SW 857; Wright v. Odell, (Civ. A.) 
42 SW 323; Taylor v. Taylor, (Civ. 


"A.) 26 SW 889; Peterson v. Ward, 5 


Tex. Civ. A. 208, 23 SW 6387; Robin- 
Son’ v.. Jones; 42° Tex.-"Civ. A. 7316, 22 
SW 15; Norton v. Collins, 1 Tex. 
CivecA. 2725 20S W 11403: 

Va.—Hulvey v. Hulvey, 92 Va. 182, 
23 SH 233; Pillow v. Southwest Vir- 
ginia Impr. Co., 92 Va. 144, 23 SE 
32, 538 AmSR 804; Lagorio v. Dozier, 
91 Va. 492,22 SEH 239; Stonestreet v. 
Doyle, 75 Va. 356, 40 AmR 731; Ca- 
perton v. Gregory, 11 Gratt. (52 Va.) 
505; Purcell v. Wilson, 4 Gratt. (45 
Va.): 16. .See also Doe v. Hill, 10 
Leigh, (37 Va.) 457. 

W. Va.—Cooey v. Porter, 22 W. Va. 
120; Rust v. Rust, 17 W. Va. 901; 
Boggess v. Meredith, 16 W. Va. 1. 

Wis.—Fowler v. Schafer, 69 Wis. 
23, 32 NW 292; Watts v. Owens, 62 
Wis. 512, 22 NW 720; Sydnor v. Pal- 
mer, 29 Wis. 226; Chaliefoux v. Du- 
charme, 4 Wis. 554, 8 Wis. 287. 

59. Gates v. Colfax Northern R. 
Co., 177 Iowa 690, 159 NW 456; Green 
BBE Horn, 207 N. Y. 489, 101 NE 

[a] Express ~notice.—Where a 
railroad secured the right to operate 
over lands of a life tenant, but it and 
its successor, a coal company, con- 
tinued their possession after the life 
tenant’s death and so beyond the pe- 
riod of his tenancy, they became ad- 
verse claimants as to the remainder- 
man only when they gave express no- 
tice of their claim to him. Gates v. 
Colfax Northern R. Co., 177 Iowa 690, 
159 NW 456. 

60. Ark.—Bentonville R. Co., v. 
Baker, 45 Ark. 252. 

Ind.—Polk v. Haworth, 48 Ind. A. 
32,,95 NE 332. 
boa ae ake v. Stanford, 13 KyL 

Md.—Zimmerman vy. 
Mad 3657. 

Mo.—Whitworth  v. 
Mo. A. 269, 153 SW 5388. 

Nebr.—Lowe v. Prospect Hill Cem- 
etery Assoc., 58 Nebr. 94, 78 NW 488, 
46 LRA 237. 
song H.—Lane v. Thompson, 43 N. H. 

0. 

N. Y.—Goggin v. Manhattan R. 
Co., 54 Mise. 472, 104 NYS 548 [mod 
on other grounds 124 App. Div. 644, 
109 NYS 83]; Muller v. Manhattan 
R.. Co., 53> Misex"133) 7102" NViS #454 
rT 124 App. Div. 295, 108: NYS 

Pa.—DeWitt v. Lehigh Valley R. 
Co., 21 Pa. Super. 10. 

W. Va.—Shinn y. O’Gara, etc., Co., 
72 W. Va. 326, 78 SE 104; Yeager v. 
Fairmont, 43 W. Va. 259, 27 SE 234; 
Jordan v. Benwood, 42 W.Va. 312, 26 
Se 266, 269, 57 AmSR 859, 36 LRA 

Wis.—Beck v. Ashland Cigar, ete., 
Co., 146 Wis. 324, 130 NW 464, Ann 
Casi912C 239. 


Shreeve, 59 


Barnes, 168 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


) 


ment,®® or a suit for partition.%® 
maintain an action for any injury to the inheri- 
tance,’° such as damage caused by a defective 


[§§ 125-126 


as for example by the construction * 
or operation © of a railroad on the land, or by the 
opening of a street through his premises without 
condemnation and compensation,®? or by interfer- 
ing with an easement right to an alley,®* or by the 
maintenance of a nuisance on adjoining land,*® or 
by waste committed by an adverse claimant; ‘oe or 
he may maintain an action of trespass quare ’ clau- 
sum fregit and recover such actual damages as he 
is possession,®” or an action of eject- 


But he cannot 


“Tf there be a tenant for years or 
life in actual possession, he can sue 
for any trespass affecting his im- 
mediate residential interest; and the 
reversioner or remainderman, if the 
act does a permanent injury to the 
inheritance, may sue as to that; but 


they are separate claims.” Jordan v. 
Benwood, supra. 
61. Bentonville R. Co. v. Baker, 


45 Ark. 252; Polk v. Haworth, 48 Ind. 
A. 32, 95 NE 332. 

62. Goggin v. Manhattan R. Co., 
54 Mise. 472, 104 NYS 548 [mod on 
other grounds 124 App. Div. 644, 109 
NYS 838]; Muller v. Manhattan R. 
Co., 53 Misc. 133, 102 NYS 454 [aff 
124 App. Div. 295, 108 NYS 252]. 

63. Jarvis v. Grafton, 44 W. Va. 
453, 80 SE 178. 

64. Beard v. Hicks, 163 Ala. 329, 
50 S 232, 235; Walker v. Clifford, 128 
Ala. 67, 29 S 588, 86 AmSR 74. 

65. Lowe vy. Prospect Hill Ceme- 
tery Assoc., 58 Nebr. 94, 78 NW 488, 
494, 46 LRA 287. 

66. Whitworth vy. Barnes, 168 Mo. 
A. 269, 153 SW 538. 

67. C. W. Zimmerman Mfg. Co 
Daffin, 149 Ala. 380, 42 S 858, “862, 123 
AmSR 58, 9 LRANS 663. 

68. Towns v. Towns, 121 Ala. 422, 
25 S 715, 716; Heyer v. Kranch, 52 Pa. 
Super. 635, 636; Skaggs v. Deskin, 
(Tex. Civ. A.) 66 SW 793; Beck ‘v.. 
Ashland Cigar, ete., Co., 146 Wis. 324, 
130 NW 464, AnnCasi1912C 239. 

“Such life estate is in no sense a 
mere equitable interest, as is con- 
tended for appellant, but it is one 
recognized by and maintainable at 
law; and entitling its owner to pos- 
session, it will support ejectment, 
which is a possessory action,’ Towns 
v. Towns, supra. 

69. Skaggs v. Deskin, (Tex. Civ: 
A.) 66 SW. 793, 795- 

70. <Ala.—Daffin v. C. W. Zimmer- 
man Mtg. Co., 158 Ala. 637, 48 S 109; 
C. W. Zimmerman Mfg. Co. v. Daffin, 
149 Ala. 380, 42 S 858, 123 AmSR 58, 
9 LRANS 663. 
be eae v. Stanford, 13 KyL 
an H.—Wood v. Griffin, 46 N. H. 

Pa.—Witzel’s Est., 26 Pa. Co. 58. 

W. Va.—Yeager v. Fairmont. 43 W. 
Va. 259, 27 SE 234; Jordan v. Ben- 
wood, 42 W. Va. 312, 26 SE 266, 57 
AmSR 859, 26 LRA 519. 

“What damage was done to the 
plaintiff’s use and enjoyment of the 
premises, as distinguished from what 
might, be termed a permanent injury 
to the freehold? It is true the land 
was of such character and condition 
as to be susceptible of but little in- 
jury, other than denuding it of the 
timber, and for which the remainder- 
men, and not the plaintiff, are the 
proper ones to seek redress; yet there 
was. evidence from which the jury 
could infer injury to the plaintiff’s 
possession, and upon which they 
could predicate some damage, be it 
ever so little. There was proof that 
it was cut up by many deep roads 
and ruts and rendered less accessible 
to the plaintiff.” Daffin v. C. W. Zim- 
merman Mfg. Co., 158 Ala. 637, 638, 
48 S 109. : 


¥ 


§§ 126-127] 


: ane aa 


street drain” or by a change in street grade,”2 nor 
an action of trover,’® or of trespass de bonis 7 for 
the cutting of timber on the land,’> unless in such 
eases he has previously satisfied the remainderman 
or reversioner,’® although in some jurisdictions it 
has been held that a life tenant may recover for 
injuries caused by the negligence of a stranger in- 
cluding not only injuries to the life estate but also 
to the remainder,” thus barring a recovery by the 
remainderman ‘® whose rights in the amount so re- 
covered will be protected by the court.7® Where 
the land is in possession of the remainderman, who 
cultivates it as a tenant of the owner of the life 
estate, paying no rents except the payment of the 
taxes, the life tenant cannot maintain an action 
for injury to the crops.8° The owner of a life 
estate in personal property may maintain an ac- 
tion of trover for the conversion of the property. 
A life tenant, who seeks to compel a remainder- 
man to pay a part of an assessment for a perma- 
ment public improvement by enforcing the lien 
against the remainderman by way of equitable con- 
tribution or subrogation,’? must aver and prove 
that he has discharged the lien for the cost.8? <A 
life tenant may maintain an action for deprecia- 
tion in rental value and time and money spent in 


repairs made necessary by the inadequacy of a 


Wie. NWitzel’s Hist., 26) (Pav Co: "58; 
Jordan v. Benwood, 42 W. Va. 312, 


83. Troy 


ESTATES 


v. Protestant Episcopal 
Church,.174 Ala. 380, 


[21 C.J.] 977 
city. sewer.84 [ 

Separate actions by life tenant and remainder- 
men. A life tenant is entitled to damages for in- 
juries caused by the construction of a railway cut 
and grade through the premises and in front of 
his residence, and the life tenant and remainder- 
men may recover in separate actions their several 
damages, the life tenant for loss to present en- 
Joyment and the remaindermen for permanent in- 
jury to the property.®® 

[§ 127] 2. Parties.s° A life tenant may main- 
tain an action for an injury to his own estate with- 


out making the remaindermen parties;8? or 
he may join with the remainderman in an 
action to recover for the injury to the in- 
terests of both,S as, for example, an action 


of ejectment,®® or a statutory action of trespass 
on the case on account of illegal mining,®® or an 
action for damages resulting from the construction 
of a railroad on the land;®! but if the injury ecom- 
plained of is an injury only to the life estate, it is 
not proper to join the remaindermen as parties 
plaintiff.°? All persons whose rights or interests 
are directly involved in an action by a life tenant, 
must be joined as parties.°* Where the action is 
to recover the proceeds of a sale of the entire es- 
tate, all of the persons interested in the fund must 


the reversion. That is not the ques- 


56 S 982, Ann| tion, however. We are to consider 


26 SE 266, 57 AmSR 859, 36 LRA 519. 
~ ho Alford v. Stanford, 13 KyL 

73. C. W. Zimmerman Mfg. Co., v. 
Daffin, 149 Ala. 380, 42 S 858, 123 Am 
SR 58, 9 LRANS 663. 

74. C. W. Zimmerman Mfg. Co. v. 
Daffin, 149 Ala. 380, 42 S 858, 123 Am 
SR 58, 9 LRANS 663. 

75. Daffin v. C. W. Zimmerman 
Mfg. Co., 158 Ala. 637, 48 S 109; C. 
W. Zimmerman Mfg. Co. vy. Daffin, 
149 Ala. 380, 42 S 858, 123 AmSR 58, 
9 LRANS 663. 

76. Wood vy. Griffin, 46 N. H. 230. 

77... Rogers..v. Atlantic, ,etc, Co., 
213 N. Y. 246, 258, 107 NE 661, LRA 
1916A 787, AnnCas1916C 877. 

“Notwithstanding the removal of 
the impediments of the ancient 
common law, there will be many 
eases in which, for practical reasons, 
the tenant alone can compel redress 
from the wrongdoer, and it should 
not be open to the latter to escape 
liability by asserting the rights of 
a third party, under whom he does 
not claim. The tenant has not only 
possession, but an interest in the 
premises, in this case a life estate, 
and there is equal, if not greater, 
reason for allowing a full recovery 
by him as for allowing a depositary, 
who has no interest, but only posses- 
sion, to recover for the conversion of, 


or an injury to, the deposit.’’ Rogers 
y. Atlantic, etc., Co., supra. 
78. Rogers v. Atlantic, etc., Co., 


213 N. Y. 246, 259, 107 NE 661, LRA 
1916A 787, AnnCasi916C 877. 

79. Rogers v. Atlantic, etc., Co., 
213 N. Y. 246, 259, 107 NE 661, LRA 
1916A 787, AnnCas1916C 877. 

“The recovery might be appor- 
tioned between life tenant and re- 
maindermen according to their re- 
spective interests and the court 
might require the life tenant, if in- 
trusted with the principal, to give 
security. It is for the court to 
make proper provision for the pro- 
tection of the rights of remainder- 


men.” Rogers v. Atlantic, etc., Co., 
supra. 

80. Brown v. Woodliff, 89 Ga. 413, 
15 SE 491. 

81. Logan vy. Hartford, etc. Coal 


Co., 9 Heisk. (Tenn.) 689. ¢ 
82. Troy v. Protestant Episcopal 


Church, 174 Ala. 380, 56 S 982, Ann 
Cas1914B 815. 
[21 C. J.—62] 


Cas1914B 815. 

84. Louisville v. Kramer, 151 Ky. 
VT, Od SWS LO i LeVa loL. Keys ood, 
152 SW 444]. 

85. Polk v. Haworth, 
$2, 95 NE 332: 

86. Parties generally see Parties 
[30 Cye 1 et seq]. 

87. Ala—Towns Vv. 121 
Ala. 422, 25 S715. 

Ind.—Ohio, ete, R. Co. v. Trapp, 
4 Ind. A. 69, 30 NE 812. 

Pa.—Reading R. Co. vy. Boyer, 13 
Pa 497, 499. 

W. Va.—Shinn vy. O’Gara Coal Min. 
Co., 72 W. Va. 326, 78 SE 104. 

Wis.—Beck v. Ashland Cigar, etc., 
Co., 146 Wis. 324, 1830 NW 464, Ann 
Cas1912C€ 239. 

“But although they may join, 
where there are several interests, 
either in common and in present ex- 
istence, or some of them in future 
and expectancy, yet it follows not, 
that they must. Because, one might 
be baulked by the obstinacy of the 
others, or by their being brought 
off, or by their releasing, or because 
they didn’t choose to proceed. It is 
of no force, to allege that the defen- 
dants committing the damages may 
thereby be put to more expense, by 
several proceedings; those who in- 
flict injury ought not to be solely re- 
garded; those who suffer by the in- 
vasion of their private property are 
entitled to more consideration in the 
adjustment of the remedy to their 
condition and circumstances; all par- 
ties are to be considered and the 
remedy applied so as to do justice to 
all. We think the objection to the 
proceedings by the life-tenant, for 
the damages done to her interest 
alone, fails; she was entitled to that 


48 Ind. A. 


Towns, 


remedy.” Reading R. Co. v. Boyer, 
supra. 
88. Bentonville R. Co. v. Baker, 45 


Ark. 252; McIntire v. Westmoreland 
Coal Co., 118 Pa. 108, 114, 11 A 808; 
Reading R. Co. v. Boyer, 13 Pa. 497; 
Shinn v. O’Gara Coal Min. Co., 72 W. 
Va. 326, 78 SE 104; Beck v. Ashland 
Cigar, etc., Co., 146 Wis. 324, 130 NW 
464, AnnCas1912C 239. 

“There can be no doubt that the 
life-tenant might have brought her 
action of trespass for the distur- 
bance of her possession, and the re- 
mainderman might have brought an 
action on the case for the injury to 


7 


whether they had the right to join, 
and in one action sue for the injuries 
to the possession and the remainder. 
We may observe here that we are un- 
able to see how such joinder could 
possibly injure the defendant. A re- 
covery in such suit would be a bar 
to any subsequent action by either 
for the same cause. Aside from this, 
the defendant will have to incur the 
risk of having to pay more money 
with two actions than with one, be- 
sides additional costs. The only in- 
convenience in the case, which we 
can see, would be the difficulty of 
apportioning the damages, in case of 
a recovery, between the life tenant 
and the remainderman. But this isa 
difficulty with which the defendant 
has no concern. He would be pro- 
tected in any event. The law abhors 
circuity and multiplicity of actions.” 
McIntire v. Westmoreland Coal Co., 
supra. 

89. Beck v. Ashland Cigar, etce., 
Co., 146 Wis. 324, 329, 130 NW 464, 
466, AnnCas1912C 239. 

90. McIntire v. Westmoreland 
Coal sCony dil Shay el OS. li Anes Ose 
Shinn v. O’Gara Coal Min. Co., 72 W. 
Va. 326, 78 SE 104, 105. 

91. Bentonville R. Co., v. Baker, 45 
Ark. 252, 254; Whitesides v. Dorris, 7 
Dana (Ky.) 101; McIntire v. West- 
moreland Coal Co., 118 Pa. 108, 11 A 
ee Reading R. Co. v. Boyer, 13 Pa. 

“A tenant for life and remainder- 
man are each entitled to recover 
compensation for the injury he sus- 
tains. The remainder-man can re- 
cover only for such damages as af- 
fects his expectant estate. The acts 
of which he can complain must be of 
such a permanent nature as to be 
necessarily prejudicial to the rever- 
sion. In general this damage is the 
amount the estate is thereby dimin- 
ished in value.’ Bentonville R. Co. 
v. Baker, supra. 

92. Neuhs v. Grasselli Chemical 
Co., 8 OhS&CP 203, 5 OhNP 359. 

93. Walden v. Smith, 179 Ky. 829, 
201 SW 302; Bach v. New York El. R. 
Co., 60 Hun 128, 14 NYS 620; and 
cases infra this section. 

fa] Remaindermen and contingent 
remaindermen.—(1) In action by life 
tenant under Civ. Code Pract. § 491, 
to sell land and reinvest, the re- 
maindermen alone are necessary par= 


* tance. 
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be made parties. 


a matter of right to intervene.%® 


of the property destroyed.®7 
[§ 128] 3..Damages.°® A life 


cover damages only for the injury done to the lite 
estate,°® which, in an action of trespass, consists 
of the injury to the life tenant’s possessory in- 
in an action of trover to recover 
damages for the conversion of personal property 
subject to a life estate, consists of the damages 


terests,1 and, 


[§ 130] A. Nature of Estate—1l. Definition. A 
remainder is a remnant of an estate in land, de- 
pending upon a particular prior estate 1? created ihe 


When an action is brought. by 
the life tenant to recover his share of the fund 
assessed as damages for the taking of property by 
eminent domain, the remainderman is entitled as 
A life tenant who 
seeks to compel the remainderman to pay a pro- 
portionate part of an assessment for a permanent 
improvement must make the city a party.°° Where 
there is a life estate in a term for ninety-nine years, 
and the life tenant is also the owner of the rever- 
sion after the expiration of the term, he may in a 
single action of trespass by means of a per quod 
recover not only for the trespass but also the value 


ESTATES 


tenant.* 


tenant can re- 


[§ 129] 


death.®-1° 
V. REMAINDERS 


at the same time and by the same instrument ?” 


ties, and contingent remaindermen 
are not, but they will be treated as 
parties where their interests are 
properly represented by those next 
before them whose interests combined 
make up the first estate of inheri- 
Walden v. Smith; 179 Ky. 829, 
201 SW 302. (2) Where the life es- 
tate is limited upon a contingency by 
which it may be determined before 
the death of the life tenant, he can- 
not maintain an action for damages 
caused by the construction of a rail- 
road without making the persons in- 
terested in the fee parties thereto. 
Bach v. New York El. R. Co., 60 
Hun 128, 14 NYS 620. 

20 Ct: Cl. 


Es tu Cuthbert vy. U. S., 

95. Jones v. Asheville, 116 N. C. 
817, 21 SE 691. 

96. Troy v. Protestant Episcopal 
Church, 174 Ala. 380, 56 S 982, Ann 
Cas1914B 815. 

97. Burnett v. Thompson, 51 N-C. 
210, 52 N. C. 407. 

98. Damages generally see Dam- 


ages § 187. 
99. Brown v. Woodliff, 89 Ga. 413, 
15, SE 491;, Sagar v.~ Eckert,, 3 


Ill. A. 412; Zimmerman v. Shreeve, 59 
Md. 357; and cases infra this section. 
aor Zimmerman y. Shreeve, 59 Md. 
fhe 
2. Strong v. Strong, 6 Ala. 345. 

Se pOnlo. Gf. Ke, COo.. Vy  Lnapp,, 4 
Ind. A. 69, 30 NE 812.- 

4 Ala.-—Daffin v. C. W. Zimmer- 
man Mfg. Co., 158 Ala. 637, 48 S 109. 

Ky.—Louisville v. Kramer, 151 Ky. 
117, 151 SW 379; Louisville v. Leez- 
er, 143 Ky. 244, 136 SW 223; Ewing v. 
Louisville, 140 Ky. 726, 131 SW 1016, 
31 LRANS 612; Hutchison v. Mays- 
ville, 100 SW 331, 30 KyL 1173. 

Mich.—Grove vy. Youell, 110 Mich. 
285, 68 NW 1382, 33 LRA 297. 

N. Y.—Greer v. New York, 27 N. 
Y. Super. 675, 1 AbbPrNS 206. 

Pa.—Pittsburgh, etc, R. Co. Vv. 
Bentley, 88 Pa. 178. 

W. Va.—Johnson vy. Chapman, 43 
W. Va. 639, 28 SE 744. 

{a] Construction of railroad. 
The measure of damages sustained 
by reason of the construction of a 
railroad may be estimated by mul- 
tiplying the net value of the prem- 
ises by, the life tenant’s expectancy 
of life and reducing this amount by 
calculation to a present cash value. 
Pittsburgh etec., R.° Co. v. Bentley, 


88 Pa. 178. 

{[b] Cutting timber.—In an action 
for the cutting of timber in a case 
in which the land was cut up and 
rendered less accessible to the life 
tenant the life tenant is entitled to 
more than nominal damages, al- 
though he cannot recover for the 
timber cut. Daffin v. C. W. Zimmer- 
man Mfg. Co., 158 Ala. 637, 638, 48 S 
109. (“What damage was done to the 
plaintiff's use and enjoyment of the 
premises, as distinguished from what 
might be termed a permanent injury 
to the freehold? It is true the land 
was of such character and condition 
as to be susceptible of but little in- 
jury, other than denuding it of the 
timber, and for which the remainder- 
men, and not the plaintiff, are the 
proper ones to seek redress; yet there 
was evidence from which the jury 
could infer injury to the plaintiff’s 
possession, and upon which they 
could predicate some damage, be it 
ever so little. There was proof that 
it was cut up by many deep roads 
and ruts and rendered less accessible 
to the plaintiff. In fact, it was said 
in the former opinion that the plain- 
tiff was entitled to recover nominal 
damages, which would render the 
giving of the general charge im- 
proper. We may add that the proof 
on this trial could have justified 
more than nominal damages for the 
trespass”), 

[c] Defective sewer.—In an action 
by a life tenant for diminution of 
the life estate caused by a defective 
sewer the measure of damages is the 
depreciation of the rental value of the 
property and the time and money 
spent in repairing the damage dcne 
by floods. Louisville v. Kramer, 151 
Ky. 117, 119, 151 SW 379. (“She had 
a right to recover the diminution in 
the value of her life use. Her criter- 
ion of recovery was the depreciation 
of the rental value of the property 
while she rented it and the diminu- 
tion in the value of its use while she 
used it, together with the value of 
her time and the money spent in re- 
pair of the damage done by the 
flood’’). 

‘{d] Destruction of pullding 
Where a building has been destroyed, 
the value of the life interest may 
not be estimated by multiplying the 
annual value of the rents and profits 
by the probable number of years of 


[§§ ek 


/ 


to such life interest and not of the value of the 
property ;? but in the case of the destruction of a 
growing crop the life tenant is entitled to recover 
the amount of the entire injury.’ In every case the 
measure of damages in the amount necessary to 
make good the actual loss sustained by the life 
Where there is a life estate and a re- 
mainder in fee, each owner is entitled te damages 
for his own estate which is taken for public use.® 
Apportionment of damages. 
have been awarded or recovered as an entirety 
they may be apportioned equitably between the 
life tenant and the other parties in interest.® 
Where a dispute arises between the parties, the 
money may be paid into court,’ but may be paid 
out to the claimant upon giving such security as 
is deemed necessary by the court.® - 
4. Abatement and Revival. 
tion by a life tenant to recover the possession of 
land in which he has a life estate is abated by his 


Where damages 


An ac- 


and limited to arise immediately on the determina- 
tion of that estate’* and not in abridgement of 
A remainder should be distinguished from 


duration of the life estate, without 
making any deduction for taxes and 
repairs or any rebate of interest. 
Greer v. New York, 27 N. Y. Super. 
675, 1 AbbPrNS 206. 

fe] Eviction.—In an action for 
damages for the eviction of a lite 
tenant from the premises the meas- 
ure of damages is the rentai value 
of the premises from the date of 
eviction up to the commencement of 
the action, and the present worth of 
the rental value from that time for- 
ward during the tenant’s life ex- 
pectancy. Grove v. Youell, 11¢@ Mich. 
285, 68 NW 132, 33 LRA 297. 

5. Pittsburgh, etc... Ra Wor eave 
Bentley, 88 Pa. 178; Crangle v. Har- 
risburg, 1 Pa. 132; Harrisburg v. 
Crangle, 3 Watts & s. (Pa.) 460; Ma- 
gee’s Est., 26 Pa. Dist. 383. 

6 Keniston vy. Gorrell, 74 N. H. 
53, 64 A 1101; Pittsburgh, etc., R. Co, 
v. Bentley, 88 Pa. 178; Crangle Vv. 
Harrisburg, 1 Pa. 132. 

[a] The portion which the 
value of the life estate bears to the 
whole is the measure of the life ten- 
ant’s damages. Pittsburgh, ete. R. 
Co. v. Bentley, 88 Pa. 178. 

{b] Compromise of claim for 
damages.—Where a tenant for life 
and a remainderman have united in 
the compromise of a claim for dam- 
ages to their realty and a sale of 
timber thereon, without agreement as 
to the disposition of the fund, it is 
presumed that they contemplated an 
equitable division according to their 
respective \ interests. Keniston  y.- 
Gorrell, 74 N. H. 538, 64 A 1101, 1102 
[eit Cyc]. 

Present value of life estate see 
supra § 75. 

7. Crangle v. Harrisburg, 1 Pa. 
132. See also Deposits In Court 18 
C2 I-7p' 764: 

8. Crangle v. Harrisburg, 1 Pa. 132. 

9-10. See Abatement and Revival 


§ 394. 

11. 4 Kent Comm, p 197. See also 
infra § 141. 

12. 4 Kent Comm, p 197. See also 
infra § 144. ; 

13. 4 Kent Comm. p 197. See also 
infra § 146. 

14. 4 Kent Comm, p 197. See also 
infra § 145. Pie 


[a] Blackstone’s definition.—“An 
estate limited to take effect and be 
enjoyed after another estate is de- 
termined.” 2 Blackstone Comm, p 


~ For later cases, developments and changes i in the law see cumulative Annotations, same title, page ig note number, 


—1C, Ea. 


— 
~ §§ 130-131] 


-(1) a reversion ?® which (a) is ereated by opera- 
tion of law and (b) results in a reversioner taking 
his estate by descent while a remainder (a) is ere- 
ated by act of parties and (b) results in a remain- 
derman taking his estate by purchase,!*° and (2) 
from an executory interest lmited on an estate 


less than a fee, whether by way of 


which is so limited as to take effect in possession 
either (a) in derogation of the preceding estate 18 
or (b) on the expiration of an interval of time 
after its regular determination,!® and (¢) which is 
‘protected against destruction prior to its vesting, 
while a remainder is so limited (a) as to await 
the regular determination of the estates which pre- 
cede it,?° (b) to take effect:in possession immedi- 
ately on their regular determination,”1 and (c) may 
be destroyed prior to its vesting.2? 
sential to the validity of remainders that they be 


163. To same effect Loyless vy. Black- 
shear, 43 Ga. 327; Bunting v. Speek, 
41 Kan. 424, 21.P 288, 3 LRA 690; 
Todd v. Jackson, 26 N. J. L. 525, 
540; Potts v. Breneman, 182 Pa. 395, 
37 A 1002. 

- [b] Coke’s definition.—‘“‘A remnant 
of an estate in tands or tenements, 
expectant upon a particular estate 
created together with the same at 
one time.” Coke Litt. p 143a. To 
same effect Kingsley vy. Broward, 19 
Fla. 722; Alderman vy. Chester, 34 
Ga. 152; Sayward v. Sayward, 7 Me. 
210, 22 AmD 191; Wadsworth v. Mur- 
phy, 29 App. Div. 191, 51 NYS 1038 
faff 161 oN. Yi 274, .55° NE 910), 76 
AmSR 265]; Buist v. Dawes, 25 S. 
p 496; Gardner v. Sheldon, 
Vaugh, 259, 124 Reprint 1064; Fearne 
Rem. pp 11, 12: 

[ec] WMinor’s definition —‘What is 
left of an entire grant of lands or 
tenements after a preceding part of 
the same grant or estate has been 
disposed of, whose regular expira- 
tion the remainder must await.” 2 
Minor Inst. p 889. To same effect 
Wells v. Houston, 23 Tex. Civ. A. 629, 
57 SW 584. 

{d] Smith’s definition —‘A limita- 
tion of a remainder, strictly so called, 
is a clause creating or transferring 
an estate or interest in lands or 
tenements, which is limited, either 
directly or indirectly, to take effect 
in possession or in enjoyment or in 
both, subject only to any term of 
years or contingent interest that may 
intervene, immediately after the regu- 
lar expiration of a particular estate 
of freehold previously created to- 
gether with it, by the same instru- 


ment, out of the same subject of 
property.” Smith Exec. Int. § 159. 
fe] Other definitions.—Ewing v. 


Shropshire, 80 Ga. 374, 378, 7 SE 554; 
Booth vy, Terrell, 16 Ga. 20, 24; Cutler 
v. Garber, 289 Ill. 200, 124 NE 441; 
Morris v. Phillips, 287 Ill. 638, 
122° NE 831; Stoller v. Doyle, 257 
Tll. 369, 100 NE 959; Biggerstaff 
v. Van Pelt, 207 Ill. 611, 69 NE 804; 
Ironside v. Ironside, 150 Iowa 628, 
130 NW 414; Archer v. Jacobs, 125 
Iowa 467, 101 NW 195; Fulton v. 
Teager, 181 Ky. 381, 209 SW) 535; 
Achorn vy. Jackson, 86 Me. 215, 29 
A 989; Woodbridge v. Jones, 183 
Mass. 549, 552, 67 NE 878; Barkhoefer 
v. Barkhoefer, (Mo.) 204 SW 906; 
Wood v. Griffin, 46 N. H. 230; Nor- 
ris v. Beyea, 13 N. Y. 273 [rev 15 
Barb. 416]; Bennett v. Garlock, 10 
Hun 328 [rev on other grounds 79 
N. Y. 302, 35 AmSR 517]; Matter of 
Lowerre, 104 Misc, 570, 172 NYS 171; 
In re Miller, 2 Lea (Tenn.) 54; Bean 
v. Atkins, (Vt.) 89 A 643. d 

[f] Dlustration.—“A. by a single 
deed grants land to Z. for ten years, 
then to W. for life, and after W.’s 
death to X. in fee simple. Here the 
entire estate granted ‘is the whole 
fee simple, out of which is first 
carved a particular estate for ten 
years, which is given to Z.; and then | 


ESTATES 


named.2+ 


use or devise,!? 


[§ 131] 2. 


It is not es- 


a further portion is carved out and 
given to W., which, relatively to 
Z.’s estate, is a remainder; and when 
those previous interests have been 
disposed of the remnant of the con- 
templated estate is given by way of 
remainder to X.; W.’s estate await- 
ing the regular determination of Z.’s 
and X.’s that of both of Z.’s and W.’s.” 
2 Minor Inst. p 389. 

Kinds of remainders: 
Alternative see infra § 142. 
Contingent see infra § 132. 
Cross see infra § 139. 
Executed see infra § 131. 
Executory see infra § 132. 
Remainder over see infra § 139. 
Remainder on contingency with dou- 

ble aspect see infra § 142. 
Remainder to class see infra § 138. 
Substituted see infra § 142. 
Successive see infra § 143, 
Successive contingent see infra § 143. 
Vested see intra’ § 1381. 
Vested contingent see infra § 140. 


15. See infra § 179. 
16. Payne v. Payne, 119 Mo. 174, 
24 SW 781; Dennett v. Dennett, 40 


N. H. 498; 2 Blackstone Comm. p 175. 
See also Descent and Distribution 
§ 24; Purchase [ee Cye 1265]. 

{a] Dlustration—‘“‘Again, if A., 
seised in fee simple, proposes to 
make an estate in the aggregate of 
one hundred years, and gives the land 
to Z. for twenty years, and after the 
determination of that estate, to W. 
for eighty years, W.’s estate is a re- 
mainder, being the remnant of the 
entire estate of one hundred years, 
after the disposition made of the 
preceding particular estate of twenty 
years given to Z., the regular expira- 
tion of which particular estate the 
remainder awaits. After the expira- 
tion of both Z.’s estate and W.’s the 
land returns or reverts to the grant- 
or, and so the interest remaining 
thus in the grantor, is styled a rever- 
sion.” Minor & W. Real Prop. c 25 


See infra § 204. 
See infra § 204 et seq. 
See infra § 204 et seq. 
See infra § 145. 
See infra § 146. 
See infra § 162. 
23. U. S.—Doe vy. 
Wall. 458, 18 L. ed. 869. 
Towa.—Yeager v. Farnsworth, 163 
Iowa 537, 145 NW 87. 


Considine, 6 


Mass.—Pike . v. Stephenson, 99 
Mass. 188. 
N. H.—Parker v. Ross, 69 N. H. 


2138, 45 A 576. 

N. Y.—Corse v. Chapman, 153 N. Y. 
466, 47 NE 812. 

24, See cases supra note 23. 
Tiffany Real Prop. p 281. 
St. 27 Hen. VIII. 

St. 32 Hen. VIII. 

See infra §§ 197, 198. 

See infra § 195 et seq; 
[40 Cyc 1644]. 
. See infra §§ 152%, 162, 
See infra §§ 141, 152%. 
See infra § 152%. 


and 
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equally divided between the remaindermen,%* es- 
pecially where the remaindermen are specifically 
These cummon-law requirements have 
lost most of their practical importance,?* since un- 
der the statute of uses 2 and the statute of wills 27 
a future limitation, althongh not good as a remain- 
der may in almost all cases take effect as a future 
use *® or executory devise,?® and since at the pres- 
ent day modern statutes generally prevent the fail- 
ure or destruction of remainders *® and provide 
that freehold estates may be created by deed or 
will to commence in futuro without the interven- 
tion of a precedent estate.*+ 
remainders are defined by statute.?? 
Classes—a, 
A vested remainder is where a present interest 
passes to a certain and definite person but to be 
enjoyed in futuro.** 


In some jurisdictions 


Vested Remainders. 


Vested remainders are also 


33. U. S.—Doe v. Considine, 6 Wall. 
458, 474, 18 L. ed. 869 (per Swayne, 
J.). To same effect Croxall v. Sher- 
nerd,” bi Wallin268y9 Seal? eden 57> 
Cuyler v. Ferrilk 6 F. Cas. No. 
3,523, 1 Abb. 169. 

Ala.—Smaw v. Young, 109 Ala. 52%, 
20 S 370; Phinizy v. Foster, 90 Ala. 
262, 264, 7 S 836. 

D. C.—Green v. Gordon, 38 App. 
443; Vogt v. Vogt, 26 App. 46; Haupt- 
man vy. Carpenter, 16 App. 524; Rich- 
ardson v. Penicks, 1 App. 261. 

Ill.— Hill v. Hill, 264 Ill. 219, 106 
NE 262; Brown v. Brown, 247 Ill. 
528, 98 NIX 357; Chapin v. Crow, 147 
Ill. 219, 35 NE 536, 37 AmSR 213; 
Ducker v. Burnham, 146 Ill, 9, 34 NE 
558, 37 AMSR 135; Haward v. Peavey, 
128 Ill. 430, 21 NE 503, 15 AmSR 
120; Scofield v. Olcott, 120 Ill. 362, 
11 NE 351; Marvin y. Ledwith, 111 
Ill, 144; Hempstead v. Dickson, 20 
LIS 93, LA miDy 260) 

Kan.—Bunting v. Speek, 41 Kan. 
424, 446, 21 P 288 3 LRA 690. 

Mo.—Byrne y. France, 131 Mo. 639, 
33 SW 178; Rodney v. Landau, 104 
Mo. 251, 15 SW 962; Owen v. Eaton, 


56 Mo. A. 563. 

Va.—Allison vy. Allison, 101 Va. 
537, 569, 44 SE 904, 68 LRA 920; 
Lantz v. Massie, 99 Va. 709, 711, 40 
SE 50; Wallace v, Minor, 86 Va. 550, 
555, 10 SE 423. 

W. Va.—Bland v. Davisson, 77 W. 
Va. 557, 88 SE 1021, 94 SE 539; Stout 
v. Clifford, 70 W. Va. 178, 73 SE 316; 
Chipps v. Hall, 23 W. Va. 504, 515. 

{a] Blackstone’s definition —‘“Vest- 
ed remainders (or remainders execut- 
ed, whereby a present interest passes 
to the party, though to be enjoyed 
in futuro) are where the estate is 
invariably fixed, to remain to a de- 
terminate person, after the particu- 
iar estate is spent.” 2 Blackstone 
Comm. p 168, To same effect For- 
sythe vy. Lansing, 109 Ky. 518, 59 SW 
854, 22 KyL 1064; Johnson v. Robert- 
son, 45 SW 523, 20 KyL 135; Jack- 
son y. Sublett, 10 B. Mon. (Ky.) 467; 
Bowling v. Dobyns, 5 Dana (Ky.) 
434: Curtis v. Zutavern, 67 Nebr. 
183, 93 NW 400; Schuyler v. Hanna, 
31 Nebr. 307, 47 NW 932; Hawley v. 
James, 16 Wend. (N. Y.) 61; Wil- 
liamson vy. Field, 2 Sandf. Ch. (N. 


Y.) 5383; In re Moran, 118 Wis. 177, 
96 NW 367. 
{b] Fearne’s definition.—‘‘A  re- 


mainder is vested whenever the pre- 
ceding estate is limited so as to de- 
termine on an event which certainly 
must happen, and the remainder is so 
limited to a person in esse and as- 
certained that the preceding estate 
may be, by any means, determined 
before the expiration of the estate 
limited in remainder.’ Fearne Rem. 
pp 2, 217. To same effect Voorhees 
v, Singer, 73 N. J. Eq. 532, 68 A 217; 
Weehawken Ferry Co. v. Sisson, 17 
N. J. Eq. 475; Walker v. Alverson, 
87 S, C. 55, 68 SE 966, 30 LRANS 
alp Bays 

{[c] Gray’s definition—‘‘A remain- 
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sometimes called executed remainders.** 
ease of a vested remainder the interest of the re- 
mainderman rises to the dignity of an estate in 
the land,*° and the possession of the tenant of the 
particular estate is construed to be the possession 
of him in remainder, so that the remainderman ‘is 
held to be seized of. his remainder.*° 
guishing characteristic of a vested remainder is a 
present capacity to take effect in possession, if the 
possession were to become vacant, and not the cer- 
tainty that the possession will become vacant be- 
fore the estate limited in remainder determines,** 
and this has generally been accepted by the courts 
It is plain, however, that this 


and text writers.*® 


der is vested when throughout its 
eontinuance remainderman and his 
heirs have the right to the imme- 
diate possession whenever and how- 
ever the preceding estates may deter- 
mine.” Gray Rule against Perpet. 
(2d ed) § 101. To same effect Als- 
man v. Walters, (Ind, A.) 101 NE 117; 
Woodman vy. Woodman, 89 Me. 128, 35 
Wood v. Griffin, 46 N. H. 


[a] Kent’s definition.—‘‘A fixed 
interest, to take effect in posses- 
sion after a particular estate is 
spent. . . . When the event on which 
the preceding estate is limited must 
happen, and when it also may hap- 
pen before the expiration of the es- 
tate limited in’ remainder, that re- 
mainder is vested.” 4 Kent Comm. 
pp 202, 203. To same effect Hudson 
v. Wadsworth, 8 Conn. 348; Paul v. 
Frierson, 21 Fla. 529; Kingsley. v. 
Broward, 19 Fla..722; Mercer v. Bal- 
timore Safe-Deposit, etc., Co., 91 Md. 
102, 118, 45 A 865; Kemp v. Brad- 
ford, 61 Md. 330; Williams v. Pea- 
body, 8 Hun .(N. Y.) 271; Buffora 
v. Holliman, 10 Tex. 560, 60 AmD 223; 
Anderson v. Menefee, (Tex. Civ. A.) 
174 SW 904. 

{e]Minor’s definition.—‘“‘A _ re- 
mainder limited to a certain person, 
and on a certain event, so as to pos- 
sess a present capacity to take ef- 
fect in possession should the posses- 
sion become vacant at any moment.” 
2 Minor Inst. (2d ed) p 337. To same 
effect Hennessy v. Patterson, 85 N. 
Nave 

{f] Washburn’s definition.—‘“One 
the owner of which has the present 
capacity of taking the seisin in case 
the particular estate were to deter- 
mine. But no degree of uncertainty 
as to the remainderman’s ever en- 
joying his remainder will render it 
contingent, provided he has, by the 
limitation, a present absolute right 
to enjoy the estate the instant the 
prior estate shall determine.” 2 
Washburn Real Prop. § 1541. 

{g] Other definitions.—(1) ‘One 
limited to a certain person at a cer- 
tain time, or upon the happening of a 
necessary event.’ Fields v. Lewis, 
118 Ga. 578, 576, 45 SH 737. (2) 
“A remainder is vested where there 
is a right of present enjoyment or 
a fixed right to a future enjoyment 
in a determinate person after the 
particular estate terminates.” North- 
ern Trust Co. v. Wheaton, 249 Ill. 
606, 612, 94 NE 980, 34 LRANS 1150. 
To same effect Gates v. Seibert, 157 
Mo. 254, 57 SW 1065, 80 AmSR 625. 
(3). “A ‘remainder is’ vested when a 
definite interest is created in a cer- 
tain person and no further condition 
is imposed than the determination of 
the precedent estate. It is not suffi- 
cient that there is & person in be- 
ing who has the present capacity to 
take the remainder if the particular 
estate be presently determined. It 
must also appear that there are no 
other contingencies which may in- 
tervene to defeat the estate before 
the falling in of the particular es- 
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In the 


The distin- | same instant of 


[quot Hill v. Hill, 264 Ill. 219, 106 


NE 262. To same effect Voorhees 
Vert INSEL, whoioNet Ie IUGs Dons COW AS 
217. (4) ‘“Wested remainder” is es- 


tate which passes by conveyance, but 
possession and enjoyment are post- 
poned: until particular estate is de- 


‘termined, and which is invariably 


fixed to remain to certain determin- 
ate persons. Fulton vy. Fulton, 179 
Iowa 948, 962, 162 NW 253, LRA 
1918 1080. To same effect Shafer 
v. Tereso, 133 Iowa 342, 110 NW 
846. (5) A present fixed right of 
future enjoyment, depending on no 
dubious or uncertain event. Den v. 
Hillman, 7 N. J. L. 180. (6) “Where 
the remainderman’s right to an estate 
in possession cannot be defeated by 
third persons or contingent events, 
or by the failure of a condition pre- 
cedent, if he lives, the remainder is 
vested.” Hawley y. James, 5 Paige 
(N. Y.) 318 [rev on other grounds 
16 Wend. 61]. 

[h] Confusion in use of terms.— 
(1) It may signify simply a remain- 
der so far vested as to be capable 
of alienation, and the subject of suc- 
cession by inheritance. Johnson v. 
Edmonj, 65 Conn, 492, 499, 33 A 5038. 
(2) “It may also signify a remainder 
so absolutely vested that the remain- 
der-man is certain to come into pos- 
session’ immediately upon the deter- 
mination of the precedent estate.” 
Johnson vy. Edmond, supra. (3) As 
used with reference to a remainder 
liable to be divested or opened to let 
in after-born children, ‘‘vested’’ is 
said not to be the exact opposite of 
“contingent,” but is in a measure 
confused with it. It has the quality 
of opening and sharing, of ending and 
shifting in such a way that he who 
yesterday was the only person vested, 
today has others sharing with him, 
and tomorrow may be wholly di- 
vested, and this, too, against his 
consent, McGillis v. McGillis, 11 
App. Div. 359, 363, 42 NYS 921 [mod 
on other grounds 154 N. Y. 532, 49 NE 
145]. See also infra § 138. 

{i] MDlustration.—A gift to A for 
life, remainder in fee to B. Here 
the estate in remainder takes effect 
simultaneously with the life estate, 
a present interest passes to B and 
the enjoyment of the estate is post- 
poned until the death of A. There is 
no uncertainty as to the person, for 
he is named; nor as to the event, for 
that is fixed, to wit, the death of A, 
the tenant for life. Holcombe v. 
Tuffts, 7 Ga. 538. 

Distinguished from contingent re- 
mainder see infra § 137. 

Statutory definitions see 
§ 152%. 

34. Hudson vy. Wadsworth, 8 Conn. 
348; Hawley v. James, 16 Wend, (N. 


infra 


Y.) 61; In re Moran, 118 Wis. 177, 
96 NW Sones Blackstone Comm. p 
1 : 


35. Kingsley v. Broward, 19 Fla. 
722; Toombs v. Spratlin, 127 Ga. 766, 
57 SE 50; Jackson v. Sublett, 10 B. 
Mon. (Ky.) 467; Sears v. Palmer, 109 
App. Div. 126, 95 NYS 1023; 1 Preston 


criterion will not always distinguish a vested re-_ 
mainder from a contingent remainder, as where 
the limitation is to an ascertained person, but on 
such a contingency that, if it happens at all, the 
particular estate will determine and the remainder 
will vest both in interest and in possession at the 


time;°° or where the limitation is 


on an event which is certain to happen, but to a 
person or, persons in existence who will answer 
a certain description at the time the event hap- 
pens, in which case also the determination of the 
particular estate and the vesting of the remainder 
are simultaneous.*? 
that the distinction between a vested and a con- 


Although it has been held 


See also infra § 141, 

37. Fearne Rem. p 216 [quot Wai- 
ker vy. Alverson, 87 S. C. 55, 59, 68 SE 
966, 30 LRANS 115]. 

[a] Dlustrations.—(1) Estate to 
A for ten years, remainder to B for 
life, and remainder to C. (2) Re- 
mainder to B is a vested remainder 
because B’s remainder has ‘‘a present 
capacity to take effect in possession 
if the posession were to become vya- 
cant” at any time during ten years’ 
duration of A’s estate. (3) Remain- 
der to B is a vested remainder even 
though there is no “certainty that tne 
possession will become vacant before 
the estate limited in remainder deter- 
mines,” since B may die before the 
expiration of A’s estate for ten years. 

Contingent remainders distinguished 
see infra § 137 

38. U. S.—Croxall v. Sherrerd, 5 
Wall. 268, 18 L. ed. 572. 

Conn.—Hudson v. Wadsworth, & 
Conn. 348. 

D. C.—Myers v. Adler, 17 D. C. 515; 
Thaw v. Ritchie, 16 D. C. 200. 

Sat eines pean v. Broward, 19 Fla. 

Ind.—Bruce v. Bissell, 119 Ind. 525, 
22 NE 4, 12 AmSR 436. 

Iowa.—Shafer v. Tereso, 133 Iowa 
342, 110° NW 846; Archer vy. Jacobs, 
125 lowa 467, 101 NW 195. 

Kan.—Bunting v. Speek, 41 Kan. 
424, 21 P 288, 3 LRA 690. 

Ky.—Weil v. King, 104 SW 380, 31 
KyL 1010; Roach v. Dance, 80 SW 
1097, 26 KyL 157; Moore v. Sleet, 113 
Ky. 600, 68 SW 642, 24 KyL 426; New 
York Mercantile Bank v. Ballard, 83 
Ky. 481, 4 AmSR 160; Walters v. 
Crutcher, 15 B. Mon. 2; Bowling v. 
Dobyns, 5 Dana 434, 

Aiba v. Lawrence, 3 Cush. 

Nehr.—Schuyler v. Hanna, 31 Nebr. 
307, 44 NW 932. 

N. J.—Price v. Sisson, 13 N. J. Eq. 
168 [aff 17 N. J. Hq. 475]. 

N. Y.—Hennessy v. Patterson, 85 N. 
Y. 91; Minot v. Minot, 17 App. Div. 
521, 45 NYS 554; Williams v. Pea- 
body, 8 Hun 271; Hawley v. James, 
16 Wend. 61; Williamson y. Field, 2 
Sandf. Ch. 533. This seems to be the 
absolute criterion in New York under 
the statute infra § 152%. 

Pa.—In re Kountz, 213 Pa. 390, 62 
A. 1103, 3 LRANS 639, 5 peers pe: 

Ss. C.—-Bentley wa Long, 20 S. Kq. 
43, 47 AmD 523. 

Tex.—Bufford v. Holliman, 10 Tex. 
560, 60 AmD 223. 

Va.—Howbert v. Cauthorn, 100 Va. 
649, 42 SE 683. 

Wis.—In re’ Racon, 140 Wis. 589, 
123 NW 262. 

39. Austin Jur. p 895 (where it is 
said that if land is given to A for 
life, and in case B survives A, then 
to B in fee simple, the remainder to 
B is contingent, because it depends 
on an uncertain event, namely, the 
death of A in the lifetime of B; but 
all the while that A and B are both 
alive, B’s remainder has a present 
capacity to take effect in possession 
should the possession become vacant 


tate.” Golladay v. Knock, 235 Ill.}| Est.\p 65; Smith Exec. Int., § 171. | by the death of A). 
412, 417, 85 NE 649, 126 AmSR 224 36. Den v. Hillman, 7 N. J. L. 180. -40.° See infra § 138. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. } 
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v8 the 


- §§ 131-132] 


_tingent remainder may be determined by inquiring 
whether the owner being sui juris can by uniting 
with the owner of the particular estate convey a 
fee simple title,*1 this test is inapplicable to a 
remainder, which is vested subject to a divesting 
contingency, or which is given to a class some of 

The true criterion of a 

vested remainder is the existence (1) in an ascer- 

tained person (2) of a present fixed right (3) of 
future enjoyment of the estate limited in remain- 
der, (4)° which right will take effect in possession 
immediately on the determination of the precedent 
estate, (5) irrespective of any collateral event, (6) 
provided the estate in remainder does not deter- 
mine before the precedent estate.*? 
imply a certainty that the estate-in remainder ever 
will actually take effect in possession, because 
every remainder of a life estate or a fee tail. is 
subject to uncertainty in this respect, consequent 


whom are not in esse.42 


ESTATES 


estate.4# 


This does not | such power.’ 


[§ 132] 


b. Contingent Remainders—(1) 
nition—(a) In General. 
1s where the estate in remainder is limited either 
to a dubious and uncertain person, or upon the 
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outlast the estate in remainder by reason of the 
death of the remainderman, or his death without 
issue, before the determination of the precedent 
Neither does it imply any certainty as 
to the quantity and value of the remainderman’s 
interest; since a remainder may be vested, al- 
though the amount of the estate remaining undis- 
posed of at the expiration of the particular estate 
is uncertain, as in the case of a remainder to a 
class,*> or where the life tenant is given a power 
of appointment,*® or where the life tenant is given 
power to. sell land and apply the proceeds to his 
own use or otherwise dispose of them,*? with re- 
mainder limited over in default of the exercise of 


Defi- 


A. contingent remainder 


on the possibility that the precedent estate may | happening of a dubious and uncertain event.4® 


{a] Dustration.—A gift .to A for 
life, remainder in fee to the oldest 
son of B living at the death of A, 
where B, at the time of the gift, has 
several sons. In this case the re- 
mainder is contingent, because, until 
the death of A, it cannot be ascer- 
tained which of the sons of B is to 
take in remainder, or whether either 
of them will take. But, nevertheless, 
as long as the life tenant A and one 
or more of B’s sons are living, the 
remainder is capable of presently 
vesting in possession on the posses- 
sion becoming vacant by the death 
of A, leaving such son or sons of B. 
See infra § 138. 

41. Faber vy. Police, 10 S. C. 376. 

42. Watker v. Alverson, 87 S. C. 
55, 68 SE 966, 30 LRANS 115. 

{a] MTilustrations.—(1) Estate to 
son for life, with remainder on his 
death to his children of his present 
marriage, and with remainder to tes- 


| tator’s brother on son’s remarriage or 


separation from wife. (2) Remain- 
der to children of son is a vested re- 
mander, although ‘subject to a di- 
vesting contingency,’ to-wit, the re- 
marriage or separation of the son 
from his wife which will take the 
remainder from his children and give 
it to the testator’s brother. (3) Re- 
mainder to children of son is a vested 
remainder, although “given to a class 
some of whom are not in esse,” since 
in addition to the children whom the 
son may have by his present wife at 
the time of the testator’s death he 
may have additional children after 
the testator’s death. See also infra 
§ 150; and infra § 138. : 

Aster US boe 8 ve) Considine. 46 
Wall 458, 18 L. ed. 869; Cuyler v. 
Ferrill, 6 F, Cas. No. 3,528, 1 Abb. 169. 

Conn.—Angus vy. Noble, 73 Conn, 56, 
46 A 278. 

Fla.—Kingsley v. Broward, 19 Fla. 
1 

Ga.—Jossey v. Brown, 119 Ga. 758, 
47 SE 350. 

Tll.—Golladay v. Knock, 235 Ill. 412, 
85 NE 649, 126 AmSR 224; Chapin v. 
Nott, 203 Ill. 341, 67 NE 833; Boat- 
man v. Boatman, 198 Ill. 414, 65 NE 
81. 

Ind.—Bruce v, Bissell, 119 Ind. 525, 
22 NE 4, 12 AmSR 436. 

Jowa.—Jonas vy. Weires, 134 Iowa 
47, 111 NW 453; Callison v. Morris, 
123 Iowa 297, 98 NW _ 780. 

Me.—Woodman v. Woodman, 89 Me. 
128, 35 A 1037. 

Nebr.—Schuyler v. Hanna, 31 Nebr. 
307, 47 NW 932. 

N. H.—kKennard v. Kennard, 63 N. 
en. 303. P 

N. OL tron ae vy. Singer, 73 N. J. 
Eq. 532, 68 A 217. 

ia Y.—Grout vy. Townsend, 2 Den. 
336; Hawley v. James, 5 Paige 318 
{rev on other grounds 16 Wend. 61]. 

Pa.—Sager v-. Galloway, 113 Pa. 
500, 6 A 209. 


W. Va.—Stout y, Clifford, 70 W. Va. 
178, 73 SE 316. 


Wis.—Smith v. Smith, 116 Wis. 570, 
93 NW 452. 
[a] Dlustrations.—(1) Estate to 


widow for life with remainder to tes- 
tator’s only son for life and further 
estate to testator’s brother in fee. 
(2) There exists in “an ascertained 
” namely, the testator’s only 
son, “a present fixed right’ 
throughout the lifetime of his 
mother, the first tenant for life, (4) 
“of future enjoyment of the estate 
limited in remainder,” namely, after 
the death of his mother, the first life 
tenant, (5) “which right will take 
effect in possession immediately on 
the determination of the precedent 
estate,’ namely, aS soon as the tes- 
tator’s widow dies, thereby terminat- 
ing her life estate, (6) “irrespective 
of any collateral event’? such as the 
widow’s remarriage, or the marriage 
of the son, or the like, (7) ‘provided 
the estate in remainder does not de- 
termine before the precedent estate,” 
since if the son should die before 
his mother the estate would by this 
termination of the second life estate 
created by the will go as provided 
by the will to the testator’s brother 
who is the ultimate remainderman. 
44. U. S.—McArthur y. Scott, 113 
U.S. 340, 5 SCt 652,28 L: ed. 1015. 
Conn.—Hudson y. Wadsworth, 8 


Conn. 348. 
Ga.—Wields v. Lewis, 118 Ga. eid 


45 SE 737; Sumpter vy. Carter, 
Ga. 893, 42 SE 324, 60 LRA 274. 

Ky.—Weil v. King, 104 SW 3880, 31 
KyL 1010. 3 

Nebr.—Schuyler v. Hanna, 31 Nebr. 
307, 47 NW 982. 

N. J.—Voorhees v. Singer, 73 N. J. 
Eq. 532, 68 A 217; Weehawken Ferry 
Co. v. Sisson, 17 N. J. Eq. 475; Price 
v. Sisson, 13 N. J. Eq. 168 [aff 17 N. 
J. Eq. 475]. f 
N. Y.—wWilliamson vy. Field, 2 
Sandf, Ch. 533. : 

Pa.—Pechin’s Est., 13 Phila. 328, 
37 LegInt 104. . 

Re =Storrs vw, Burress, Zoe hie 
269, 67 A-731. 

S. C.—Roberts v, Herron, 78'S, C. 
115; 58 SE 968. 

[a] Mlustration see supra note 43 
a 


[a] 


45. See infra § 138. ; 
46. See supra § 71; and infra 
Seyi 

: 47. Jll.—Kirkpatrick v. Kirkpat- 


rick, 197 Ill. 144, 64 NE 267; Ducker 
v. Burnham, 146 Ill. 9, 34 NE 558, 
87 AmSR 135; Railsback v. Lovejoy, 
116 Ill, 442, 6 NE 504. 

Ind.—Heilman y. Heilman, 129 Ind, 
59, 28 NE 310. 

Iowa.—Steiff v. Seibert, 128 Iowa 
746, 105 NW 328, 6 LRANS 1186. 

Ky.—Pedigo v. Bootts, 89 SW 164, 
28 KyL 196. 

Me.—Woodman y. Woodman, 89 Me. 


128, 35 A 1037. 

Md.—Roberts v. Roberts, 102 Md.. 
131, .62-.A) 16s.) dT) AmS Re 84408 
LRANS 782, 5 AnnCas 805. 

N. H.—Burleigh v, Clough, 52 N. H. 
261.138 cAMRE2Ss 

N. Y.—Mitchell v. Knapp, 54 Hun 
500, 8 NYS 40 [aff 124 N. Y. 654 mem, 
27 NE 413 mem]; Cruikshank v. 
Cruikshank, 39 Mise. 401, 80 NYS 8. 
(ee ee HEst., 12 YorkLegRee 

R. I.—Phillips v. Wood, 16 R. I. 
274, 15 A 88. 

{a] Dlustration.—Estate to widow 
for life with power to sell land and 
apply proceeds if required for her 
own support or the support of her 
infant children, and remainder left at 
widow’s death to testator’s children. 

48. Ducker v. Burnham, 146 Ill. 9, 
34 NE 558, 37 AmSR 135. 


49. Doe y. Considine, 6 Wall. (U. 
S.) 458, 474, 18 L. ed. 869. To same 
effect Croxall v. Sherrerd, 5 Wall. 


(U. 8S.) 268, 18 L. ed, 572; Attna L. 
Ins. Co. vy. Hoppin, 214 Fed. 928, 131 
CCA 224; Smaw vy. Young, 109 Ala. 
528, 20 S 370; Green v. Gordon, 38 
App. (D. C.) 443; Hauptman vy. Car- 
penter, 16 App. (D. C.) 524; Richard- 
son, v. Penicks, 1 App. (D. Cs) 261, 
264; Kingsley v. Broward, 19 Fla. 
722; Kemp v. Lewis, 147 Ga. 254, 93 
Sh 404; Fieids v. Lewis, 118 Ga. 573, 
45 SE 737; Olmstead vy. Dunn, 72 Ga. 
850; Augusta v. Radcliffe, 66 Ga. 469; 
Griswold v. Greer, 18 Ga. 545; Mel- 
dahl vy. Wallace, 270 Ill. 220, 110 NH 
254; Lachenmyer v. Gehlbach, 266 Ill. 
11, 107 NE 202; Hill v. Hill, 264 11. 
219, 106 NE 262; Northern Trust Co. 
v. Wheaton, 249 Ill. 606, 94 NE 980, 
34 LRANS 1150; Pingrey v. Rulon, 
246 Ill. 109, 92 NE 592; Golladay v. 
Knock, 235 Ill. 412, 85 .NE 649, 126 
AmSR 224; Carter v. Carter, 234 III. 
507, 85 NE 292; Brownback vy. Keis- 
ter, 220 Ill. 544, 77 NEY 75; Ruddell v. 
Wren, 208 111. 508, 70 NE 751; Thomp- 
son y. Adams, 205 Ill. 552, 69 NE 1; 
Strode v. McCormick, 158 Ill. 142, 41 
NE 1091; Chapin v. Crow, 147 Ill. 219, 
35 NE 536, 37 AmSR 213; Ducker v. 
Burnham, 146 lll. 9, 34 NE 558, 37 
AmSR 135; Temple v. Scott, 143 Ill. 
290, 32 NE 366; Smith v. West, 103 
Ill. 332; Peoria v. Darst, 101 Ill. 609; 
Fulton v. Fulton, 179 Iowa 948, 162 
NW 253, LRA1918H 1080; Shafer v. 
Tereso, 1383 Iowa 342, 110 NW 846; 
Archer vy. Jacobs, 125 Iowa 467, 101 
NW 195; Williamson v. Maynard, 162 
Ky. 726, 173 SW 122; Slote v. Reiss, 
153 Ky. 30, 154 SW 405; Forsythe v. 
Lansing, 109 Ky. 518, 59 SW 854, 22 
KyL 1064; Leppes v. Lee, 92 Ky. 16, 
17 SW 146, 13 KyL 317; Augustus v. 
Seabolt, 3 Metc. (Ky.) 155, 162; 
Williamson vy. Williamson, 18 B. Mon. 
(Ky) 329;. Boone..v.. Dyke, -3. 0°, .B: 
Mon. (Ky.)} 529; Newton vy. Southern 
Baptist Theological Seminary, 115 Ky. 
414, 74 SW 180, 24 Ky& 2319; Robin- 
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Contingent remainders are also sometimes called 


executory remainders.°° 
[§ 133] (b) Classes—aa. 


the particular estate itself, 


son v. Palmer, 90 Me. 246, 38 A 103, 
104; Woodman v. Woodman, 89 Me. 
128, 385 A 1037; Sullivan v. Garesche, 
229° Mo. 496, 129 SW 949, 49 LRANS 
605; Buxton v. Dunn, 219 Mo. 278, 117 
sw 1163; Buxton v. ‘Lauman, 219 Mo. 
276, 117 SW 1162; Buxton vy. Kroeger, 
219 Mo, 224, 117 SW 1147; Byrne v. 
Mrance, 2 1oie MOLE GSO) domi Wa lee Sis 
Rodney v. Landau, 104 Mo, 251, 15 
SW 962; Taylor v. Adams, 93 Mo. A. 
277; Owen vy. Eaton, 56 Mo. A. 563; 
Curtis y. Zutavern, 67 Nebr. 183, 93 
NW 400; Schuyler v. Hanna, 31 Nebr. 
307, 47 NW 932; Wood v. Griffin, 46 
N. H. 230; Haywood v. Shreve, 44 N. 
J. L, 94; Price v. Sisson, 13 N. J. Eq. 
168 [aff 17 N. J. Eq. 475]; Richardson 
v. Richardson, 152 N. C. 705, 68 SH 
217; Walker v. Alverson, 87 S. C. 55, 
68 SE 966, 30 LRANS 115; In re 
Rudy, 185 Pa, 359, 39 A 968, 64 AmSR 
654; Anderson y. Menefee, (Tex. Civ. 
A.) 174 SW 904; Ward vy. Caples, 
(Tex. Civ. A.) 170 SW 816; Wallace 
v. Minor, 86 Va. 550, 10 SE 423, 

{a] Blackstone’s definition.—‘‘Con- 
tingent or executory remainders 
(whereby no present interest passes), 
are where the estate in remainder 
is limited to take effect, either to a 
dubious or uncertain person, or upon 
a dubious and uncertain event; so 
that the particular estate may chance 
to be determined, and the remainder 
may never take effect.” 2 Black- 
stone Comm. p 168. To same effect 
Hudson v. Wadsworth, 8 Conn. 348; 
Throop vy. Williams, 5 Conn. 98; 
Micheau v. Crawford, 8 N. J. L. 90; 
Jemison v. Blowers, 5 Barb. (N. Y.) 
686; Lovies’ Case, 10 Coke 78a, 77 
Reprint 1052; Boraston’s Case, 3 Coke 
mt Reprint 668; 4 Comyns Dig. 
p . 

{b] Fearne’s definition.—‘‘A  re- 
mainder limited so as to depend on 
an event or condition which may 
never happen or be performed, or 
which may not happen or be per- 
formed till after the determination of 
the preceding estate.” Fearne Rem. 
p 8. To same effect Williamson Vv. 
MieldiuZ = sandt.wiChi mn GN oe Yi )) wos os 
Smith v. Block, 29 Oh. St. 488. 

[c] Kent’s definition.—‘‘A contin- 
gent remainder is limited so as to 
depend on an event or condition 
which is dubious and uncertain, and 
may never happen or be performed, 
or not until after the determination 
of the particular estate. It 1s not 
the uncertainty of enjoyment in fu- 
ture, but the uncertainty of the right 
to that enjoyment, which marks the 
difference between a vested and con- 
tingent interest.” 4 Kent Comm. p 
206. To same effect Alsman v, Wal- 
ters, (Ind. A.) 101 NE 117; Shannon 
v. Bonham, 27 Ind. A. 369, 60 NE 951; 
Bunting v. Speek, 41 Kan. 424, 21 P 
288, 3 LRA 690; Williamson vy, Field, 
2 Sandf; Ch. (N. Y.) 5338; Wallace v. 
Minor, 86 Va. 550, 555, 10 SH 423. 

{d] Minor’s definition. — ‘A _ re- 
mainder limited to an uncertain per- 
son or limited upon an _ uncertain 
event, or limited to a certain person 
and on a certain event but so as not 
to possess the present capacity to 
take effect in possession should the 
possession become vacant at any 
moment.’ 2 Minor Inst. p 396. 

[e] Washburn’s definition.—‘“One 


First Class. 
first of the four classes into which contingent re- 
mainders are divided is that where the remainder 
depends entirely on a contingent determination of 
that 
particular estate is limited to determine on either 
of several events, one of which may never happen, 
and the remainder is to take effect only in ease 
the particular estate is determined by the hap- 
pening of such uncertain event.5! 


ESTATES 


[§§ 132-133 — 


this first class differ from conditional limitations 


or executory devises after a life estate, to which 


The 


eral events by 
is, where the 


Remainders of | its regular 
whose vesting or taking effect in in- 
terest is, by the terms of its crea- 
tion, made to depend upon some con- 
tingency which may never happen at 
all, or may not happen within a 
requisite prescribed time, by reason 
whereof its capacity of vesting or 
taking effect in interest may be for- 
ever defeated.” 2 Washburn Real 
Prop. p 525. 

{f] Other definitions.—(1) “A re- 
mainder is contingent when it is so 
limited as to take effect to a person 
not in esse, or not ascertained, or 
upon an event which may never hap- 
pen or may not happen until after 
the determination of the particular 
estate.’ Robinson v, Palmer, 90 Me. 
246, 248, 38 A 103 [quot Taylor v. 
Taylor, 118 Iowa 407, 409, 92 NW 71]. 
To same effect Smith v. Rice, 130 


Mass. 441; Thompson y. Ludington, 
104 Mass. 193; Brown v. Lawrence, 
3 Cush. (Mass.) 390; Dickerson v. 


Dickerson, 211 Mo. 4838, 110 SW 700; 
Sullivan vy. Garesche, 229 Mo. 496, 
129 SW 949, 49 LRANS 605; Schuyler 
v. Hanna, 31 Nebr. 307, 47 NW 932; 
Leslie v. Marshall, 31 Barb. (N. Y.) 
560; Tayloe v. Gould, 10 Barb. (N. Y.) 
388: Moore v. Lyons, 25 Wend. (N. 
Y.) 119; Hawley v. James, 5 Paige 
(N, Y.) 318 [rev on other grounds 
16 Wend. 61]; Williamson v. Field, 
ezvoandd,, One niCN. Ya) wos.) Cs) eae 
legal definition of the word concurs 
with its ordinary acceptation in 
showing that the term “contingent” 
implies a_ possibility. Jemison vy. 
Blowers, 5 Barb. (N. Y.) 686. (3) In 
law a contingent remainder is a re- 
mainder depending upon an uncer- 
tainty. Peo. v. Yonkers, 39 Barb. (N. 
Y.) 266. (4) “If, at the ceasing of the 
precedent estate, it would be uncer- 
tain who was entitled or whether the 
event upon which it was limited 
would happen, then the remainder is 


contingent.’’ Hennessy y. Patterson, 
85 Nev Yon Saal 04. 

[el] Statutory definitions see infra 
§ 15214. 


50. Hudson vy. Wadsworth, 8 Conn. 
348; 2 Blackstone Comm. p 168. 

51. Fearne Rem. (5th ed.) p 

[a] TIliustrations.—(1) A oa Mee 
to the use of B until C shall return 
from Rome to England, and after the 
return of C, remainder to D in fee, 
creates a remainder dependent on the 
contingency of C’s return from Rome 
in the lifetime of B. Here the par- 
ticular estate is only for the life of 
B, because there are no words of 
inheritance, and it is therefore deter- 
minable either by the death of B, a 
certain event, or by the return of C 
from Rome in B’s lifetime, an un- 
certain event, but the remainder can 
take effect only on the latter event. 
Boraston’s Case, 3 Coke 19a, 76 Re- 
print 668, (2) Where a fine was 
levied to the use of M and the heirs 
male of his body until M should at- 
tempt to alien the land, or should 
suffer a recovery, or levy a fine there- 
of, or make any discontinuance, etc., 
and after any such act remainder 
over. Here the particular estate was 
determinable, either on the failure of 
heirs of M’s body or on his doing 
any of the acts mentioned, and it was 


held that the remainder was contin- 


gent on the determination of the par- 


they bear a superficial resemblance,>* in that a 
contingent remainder of the first class is limited 
to commence upon the occurrence of one of sey- 


which the particular estate was 


originally limited, while a conditional limitation is 
limited to commence upon a condition (a) which is 
independent of the original measure or extent of 
the particular estate and (b) which may terminate 
the particular estate before the time specified for 
determination;>* and the courts have 


ticular estate by any such act of M, 
and therefore did not take effect. on 
the death of M without issue, and 
without having aliened or suffered a 
recovery, etc. Arton v. Hare, Poph. 
97, 79 Reprint 1207. 

[b] Criticisms.—(1) This first 
class of contingent remainders has 
been severely criticized on the ground 
that, although the event on which the 
preceding estate is to determine is 
the same event.as that on which the 
remainder is to commence, still the 
remainder is contingent, not because 
the preceding estate is to determine 
on a contingency, but because the 
remainder is to commence on that 
event. 1 Preston Est. p 71. (2) It 
has aiso been said that there were 


but two sorts of contingent remain- 


ders: (a) where the person to whom 
the remainder was limited was not in 
esse, (b) where the commencement of 
the remainder depended upon some 
matter collateral to the determination. 
of the particular estate, thereby omit- 
ting this first class. Parkhurst v- 
Smith, Willes 327, 125 Reprint 1197. 
(3) It is to be observed, however, 
that not only is it uncertain whether 
the event on which the remainder de- 
pends will determine the preceding 
estate, but whether that event will 
ever happen, and in the existence of 
this double contingency it differs 
from remainders of the other classes. 
It therefore seems rather captious to 
treat the two distinct contingencies 
as identical. The controversy is per- 
haps not of much practical interest, 
since the classification is so firmly 
imbedded in the literature of the pro- 
fession that it cannot be ignored. 

52. See supra § 42, infra § 195 et 
seq, and Wills [40 Cyc 16438]. 

53. Cal.—Taylor v. McCowen, 154 
Cal’.798,° 99, -P 351; 

Ind.—Stephens y. Evans, 30 Ind, 39. 

Me.—Hopkins v. Keazer, 89 Me. 
347, 36 A 615; Spear v. Fogg, 87 Me. 
aoe 32 A 791; Hunt v. Hall, 37 Me. 

Mass.—Bailey v. Smith, 222 Mass. 
600, 111 NE 684; Olney v. Hull, 21 
Pick.) oid. 

Mo.—Summet vy. City Realty, ete.,. 
Co., 208 Mo. 501, 106 SW 614. 

N. Y.—Matter of Osborne, 166 App. 
Div. 547, 152 NYS 48. 

N. C.—-Young Vv. Young, 97 N7@ 
132,.2 SH. 78, 

Pa,—Harris v. McElroy, 45 Pa. 216; 
Rudy’s Hst., 6 Pa. Dist. 246. 

S. C.—Nicholson vy. Cousar, 50 S. C, 
206, 27 SE 628. 

Bi tel ese v. Everett, 58 SW 

Eng.—Boraston’s Case, 3 Coke 19a, 
76 Reprint 664; Kent vy. Harpool, 
Pellexf. 199, 86 Reprint 560, 1 Vent. 
306, 86 Reprint 197. 

[a] Diustrations.—(1)' 
tate is limited to A until B return 
from Rome, and after B return to C, 
the limitation is a contingent remain- 
der, and good as such. 
estate had been limited to A, which 
would be for life 
inheritance were annexed, provided 
that, 
tate should go to C, the limitation, 


though expressly the same in effect. 
as the first, would be, not a remain-- 
der, but a conditional limitation. In- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


“Tf. an es~- 


But if thes 
if no words of 


if B return from Rome the es-- 


$$ 133-135] 


held that such a remainder will not be considered 
void for remoteness.>4 : 


Exceptions. There are two forms of limitation 


which constitute apparent exceptions to the first 


class of contingent remainders:5> First, a limita- 
tion to trustees to preserve remainders;** it has 
been held, however, that such a remainder to trus- 
tees is vested and not contingent.®7 Second, after a 
life estate to the testator’s wife, if she shall so 
long continue his’ widow, a life estate in remainder 
to another to take effect upon the widow’s remar- 
riage.°® 

[§ 134] bb. Second Class. The second class of 
contingent remainders is that where some uncer- 
tain event unconnected with, and collateral to, the 
determination of the preceding estate is by the na- 
ture of the limitation to precede the remainder.*® 

{[§ 185] cc. Third Class. A contingent remain- 
der of the third class is one limited to take effect 
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on an event which, although it certainly must hap- 
pen some time or other, yet may not happen un- 
til after the determination of the particular es- 
tate.°° The distinction between the third class of 
contingent remainders and the two preceding classes 
is this: In the first and second class the contin- 
gency lies in the uncertainty that the event on which 
the remainder is limited to take effect will ever 
happen, while in the third class, it is certain that 
the event will happen some time, but it is uncertain 
whether it will happen before the determination of 
the preceding estate, and it is this uncertainty that 
makes the remainder contingent.®} 

An exception to the third class of contingent re- 
mainders ®? is where there is a practical certainty 
that the event. on which the remainder is to take 
effect will happen before the determination of the 
particular estate.®8 


the one case, if C’s estate comes into 
effect at all, it is after the prior 
estate had terminated by the natural 
expiration of the time for which it 
was limited; whereas, in the other, 
C’s estate, if it took effect, came in 
and displaced the prior estate before 
its natural termination, and took its 
place as a substitute therefor, Then, 
again, though the estate of A is a 
conditional one, liable to be defeated 
by the happening of a contingent 
event, it is not a case of condition 
at the common law, where to deter- 
mine an estate for a breach of it re- 
quired an entry by the grantor or his 


heirs, who thereby regained the es- 


tate originally parted with; but it is 
a case where the estate is wholly 
parted with by the grantor, no 
interest being left in him, and 
passes at once, upon the happen- 
ing of the event, to him to whom 
it is limited. That contingent event, 
when it happens, is the limitation of 
the first estate granted; and the es- 
tate, instead of going back to the 
original grantor, goes over, eo in- 
stante, and without any act but that 
of the law, to the party named in 
the very gift itself of the estate, as 
the one to take it in that event.” 
Taylor v. McCowen, 154 Cal. 798, 804, 
99 P 351 [quot 2 Washburn Real 
Prop. § 1640]. (2) Devise of an es- 
tate to A for life, remainder to B in 
fee, with the proviso that if certain 
other lands should descend to A, then 
his estate should cease and the lands 
immediately go to the remainderman 
or his heirs. Fearne Rem. (5th ed) 
p 16, (remainder to B is a conditional 
limitation because commencing upon 
a condition, namely, the descent of 
other lands to A, which is “independ- 
ent of the original measure or extent 
of the particular estate,” since it may 
occur prior or after termination of 
A’s life, and which condition “may 
terminate the particular estate before 
the time specified for its regular de- 
termination,’ since if A should re- 
ceive such other lands by descent 
during his lifetime his life estate 
would be immediately terminated). 
See also infra § 145. 


[b] Executory devise distinguished. 
—Where an estate has been devised 
to a person in fee, defeasible in case 
he dies without leaving any lawful 
issue surviving him, with the re- 
mainder in fee to the use of testa- 
trix, such a disposition of the prop- 
erty would have been termed at com- 
mon law a “conditional limitation by 


way of an executory devise.” The 
executory devise was at common law 
in the nature of a contingent remain- 
der, but could be created only by 
will, and not by grant. One of the 
distinctions betmeen an executory 
devise and-a contingent remainder at 
common law was that a contingent 
remainder could not be created upon 
a fee. Jewell v. Pierce, 120 Cal. 79, 


835) 5202 132; 

54. See infra § 166. 

pe See supra text and note 51. 
(such a remainder appears to be 
contingent because depending on the 
contingent determination of the par- 
ticular estate.upon one [the prema- 
ture termination] of several events 
[regular termination and premature 
termination] one of which [prema- 
ture termination] may never happen 
and the remainder is to take effect 
only in case the particular estate is 
determined by the happening of such 
uncertain event [premature termina- 
tion]). 

[a] Mlustration.—The form of this 
limitation is to the use of A for life 
and after the determination of that 
estate by forfeiture or otherwise in 
the lifetime of A to the use of B and 
his heirs during the life of A in trust 
for A, and to preserve contingent re- 
mainders, and after the decease of A 
to the use of the first and other sons 
of A successively in tail male. Here 
the particular estate may determine 
by either one of two modes, (a) A’S 
forfeiture of his life estate or (b) A’s 
decease, and the estate of the trus- 
tees is to take effect in the event of 
A’s forfeiture and not in the event 
of A’s decease. 

57. Parkhurst v. Smith, 3 Atk. 135, 
26 Reprint 881, 6 Bro. P. C. 351, 2 
Reprint 1127. 

{a] Reason for rule—In every 
case where an estate is given to one 
for life, the grantor has an interest 
remaining in him to enter on the 
estate if it should determine by any 
act of the tenant amounting to a for- 
feiture; this right is inherent in the 
grantor from the nature of the estate 
itself, and may be conveyed to the 
trustees; and when it is conveyed to 
them, it becomes a legal estate in 
remainder and vests in them as such. 
Parkhurst v. Smith, 3 Atk. 135, 26 
Reprint 881, 6 Bro. P. C. 351, 2 Re- 
print 1127, 

58. U. S.—Perkins v. Gibbs, 
Fed. 952, 83 CCA 

. Hooff, 8 F. Cas, 

Gy S2ee 

Ala.—Gibson vy. 

Md.—Hoover v. 
54 A 102, 


153 
68; Farmers’ Bank 
No. 4,659, 4 Cranch 


and; 1277 Alay 1217. 
Smith, 96 Md. 393, 


Mass.—Bates v. Webb, 8 Mass. 458. 

N. J.—Trenton Trust, ete., Co. v. 
Armstrong, 70 N. J. Eq. 572, 62 A 456. 

N. Y.—Aldrich v. Funk, 48 Hun 
367, 1 NYS 541; Aldrich v. Green, 1 
NYS 549. 

Tenn.—Tubb v. Fowler, 118 Tenn. 
325, 99 SW 988. 

Eng.—Jordan v. Holkham, Ambl. 
209, 27 Reprint 139; Gordon v. Adol- 
phus, 3 Bro. P. C. 306, 1 Reprint 1335; 
Brown v. Cutter, T. Raym. 427, 83 Re- 
print 223; Fry's. Case, 1 Vent. 199. 

{a] Such a remainder appears to 
be contingent because depending on 


particular estate upon one (the re- 
marriage of the widow) of several 
events (death or remarriage) one of 


Fearne Rem. p 5 Butler’s note | which (remarriage) may never hap- 


pen, and the remainder is to take 
effect only in case the particular es- 
tate is determined by the happening 
of such uncertain event (remarriage 
of widow). Luxford y. Cheeke, 3 
Lev. 125, 83 Reprint 611. See ‘also 
infra § 152. 

[b] Reason for rule.—That the es- 
tate of the wife may terminate either 
by her death or her marriage, and the 
remainder is expressed to take effect 
only on her marriage, is merely an 
inaccuracy of expression and the in- 
tention of the testator is that the 
remainder shall take effect in either 
event. ,Luxford vy. Cheeke, 3 Lev. 125, 
83 Reprint 611. 

59. Fearne Rem. (5th ed.) p 5; 
Cole v. Sewell, 2 H. L. Cas. 186, 9 
Reprint 1062. 

{a] MT lustrations.—(1) A lease to 
A for life, remainder to B for life, and 
if B dies before A, remainder to C. 
Here the event of B’s dying before A 
does not in the least affect the deter- 
mination of the particular estate, yet 
it must precede and give effect to C’s 
remainder; but such event may or 
may not happen, and the remainder 
depending on it is therefore contin- 
gent. Lovie’s Case, 10 Coke 78a, 77 
Reprint 1043; Boraston’s Case, 3 Coke 
16a, 76 Reprint 664; Coke Litt. p 
378a; Fearne Rem. p 5. (2) If lands 
are given to A in tail and if B comes 
to Westminster Hall on a certain day 
to B in fee. Here B’s coming to 
Westminster Hall has no connection 
with the determination of A’s estate, 
but as it is an uncertain event, and 
the remainder to B is not to take 
place unless it should happen, the 
remainder is contingent. Case No. 
CCCLXXIV. Leon. (pt iy) 2386, 74 
Reprint 848; Perk. 156. 

60. Fearne Rem. (5th ed) p 5. 

{a] MIllustrations.—(1) A lease to 
J S for life, and after the death of 
J D the land to remain to another 
in fee, is a contingent remainder of 
the third class. It is certain that 
J D must die some time, but his death 
may not happen until after the deter- 
mination of the particular estate by 
the death of J S and therefore the 
remainder is contingent. Boraston’s 
Case, 3 Coke 16a, 76 Reprint 664. 
(2) A lease to R for life, and after 
the death of R and P remainder to T 
and his heirs, although it is certain 
that R and P will die, yet the death 
of P may not occur until after the 
determination of the particular estate 
by the death of R. Weale v. Lower, 
Pollexf. 54, 86 Reprint 509. 


61. Fearne Rem. p 9, Butler’s note 
(f). 
62. See supra text and note 60. 


63. Napper v. Sanders, Hutt. 118, 
123 Reprint 1142; Derbie’s Case [cit 


the contingent determination of the | Keeble’s Case, Litt. 370, 124 Reprint 


984 [21C.J.] 

[§ 136] dd. Fourth Class. The fourth and last 
of the classes into which contingent remainders are 
divided is that where a remainder is limited to a 
person not ascertained or not in being at the time 
when such limitation is made,** and the courts have 
held that such a remainder will not be considered 
void for remoteness.®° Although there may be per- 
sons living who would answer the description of the 
_remainderman, as for example the right heir of a 
specified person B should the particular estate be 
presently determined, yet it is obvious that this con- 
dition may be changed by the death of such persons 
during the lifetime of the tenant of the particular 
estate, B, the class of persons who would answer 
such description may be constantly changing, ‘so 
that of living persons who would answer such de- 
scription, the particular individuals cannot be ascer- 
tained until the death of B; and in case B has only 
collateral relatives and no issue, the condition may 
be changed by the birth of issue during the lifetime 
of the life tenant, so that persons not in existence 


ESTATES 


‘class of contingent remainders :°%? 
‘tion which comes within the rule in Shelley’ s case ;°° 


[§§ 136-137 


may eventually come into the remainder.®® 
Exceptions. There are three forms of limitations 
which constitute apparent exceptions to the fourth 


second, a devise in remainder to the heir of a living 
person, qualified by the words ‘‘now living’’ or 
some other circumstance appearing in the will to 
manifest the testator’s intention that the ‘estate 
should vest;®® and third, a remainder limited to the 
heirs of the grantor.” 

[§ 137] (2) Characteristics. A contingent re- 
mainder is not strictly an estate at all, but a mere 
chance of having one, if the contingency turn out 
favorably to the remainderman,” although by stat- 
ute it may be raised to the dignity of an estate.” 
Many attempts have been made to formulate a eri- 
terion by which a contingent remainder may always 
be distinguished from one that is vested.7* It has 
been said that the distinguishing character of con- 
tingent remainders is a present incapacity to take 


First, a limita- _ 


289]; “Weale v. Lower, Pollexf. 54, 86 | Rudy’s Est., 6 Pa. Dist. 246. to the use of B in tail, remainder to 
Reprint 509. PAR S. C.—Nicholson y. Cousar, 50 S. C.|the use of the right heirs of the 
{a] MIlustrations.—(1) A limitation | 206, 27 SE 628 conusor, it was held that the limi- 


to A for one hundred years if he shall 
so long live, and after his death to 
B in fee. This remainder is in form 
a contingent remainder of the third 
class, but in such case it is practi- 
cally certain that A will die within 
the term, and therefore the limita- 
tion is regarded as giving a life 
estate to A, remainder to B. Napper 
v. Sanders, Hutt. 118, 123 Reprint 
1142; Weale v. Lower, Pollexf. 54, 86 
Reprint 509; Derbie’s Case [cit Kee- 
ble’s Case, Litt. 370, 124 Reprint 289]. 
(2)) Lf, however, the term is of 
such length as to make it uncertain 
whether or not the first taker will 
outlive it, the remainder is contin- 
gent, and being a freehold limited on 
a term of years, it is void. Fearne 
Rem. p 20. (3) A remainder limited 
on an estate tail without reference to 
a failure of issue at any particular 
time, and without requiring the con- 
currence of any collateral contin- 
gency, is strictly and properly a 
vested remainder because, although 
the failure of issue may not happen 
until a very distant period, and al- 
though it is entirely uncertain when 
it will happen, yet a failure at some 
time or other is considered sure to 
happen. Croxall v. Sherrerd, 5 Wall. 
(U. S.) 268, 18 L. ed. 572; Wendell v. 
Crandall, 1 N. Y. 491 [aff 2 Den. 9]; 
Moore v. Lyons, 25 Wend. (N. Y.) 
119 Passmore’s VApp., "23 >Pa.e 381; 
Goodtitle v. Whitby, 1 Burr. 228, 97 
Reprint 287; Boraston’s Case, 3 Coke 
16a, 76 Reprint 664; Doe v. Lea, 3 T. 
R, 41, 100 Reprint 445; Doe vy. Under- 
down, Willes 293, 125 Reprint 1179. 
See also infra § 142. 

64. Ill.—Brownback y. Keister, 220 
Ill. 544, 77 NE 175; Temple v. Scott, 
143 Ill. 290, 32 NE 366. 

Ind.—Stephens vy. Evans, 30 Ind. 
39; Shannon y. Bonham, 27 Ind, A. 
369," 60 NE 951: 

Iowa.—Shafer vy. Tereso, 133 Iowa 
342, 110 NW 846. 

Me.—Hopkins vy. Keazer, 89 Me. 
347, 36 A 615; Spear v. Fogg, 87 Me. 
132032 A 7912 °Hunt v. Hall, 37 Me. 
363. 

Mass.—Bailey v. Smith, 222 Mass. 
600, 111 NE 684; Olney v. Hull, 21 
Pick si. 


Co., 208 Mo. 501, 106 SW 614. 

N. Y.—Beardsley v. Hotchkiss, 96 
N. Y. 201 [mod 30 Hun 605]; Lott v. 
Wykoff, 2 N. Y. 355 [aff 1 Barb. 565]; 
Matter of Osborne, 166 App. Div. 547, 
152 NYS 48. 

N. C.—yYoung v. Young, 97 N. C. 
132, 2 SE 78. 

Oh.—Smith v. Block, 29 Oh, St. 488. 
Pa.—Harris vy. McElroy, 45 Pa, 216; 


etc., 


ceed ae I cet v. Everett, 58 SW 
8 . 

Eng.—Boraston’s Case, 3 Coke 16a, 
76 Reprint 664; Kent v. Harpool, 
Pollexf. 199, 86 Reprint 560, 1 Vent. 
one 86 Reprint 197; 1 Preston Hst. p 

[a] MTlustrations.—(1) A lease to 
A for life, remainder to the right 
heir of B, a living person, is a con- 
tingent remainder, because there can 
be no such person as the right heir 
of B until B’s death, which may not 
happen until after the determination 
of the particular estate by the death 
of A. Boraston’s Case, 3 Coke Rep. 
16a, 76 Reprint 664; Kent v. Har- 
pool, Pollexf. 199, 86 Reprint 560, 
1 Vent. 306, 86 Reprint 197. (2) A 
limitation to one for life and at his 
death to his children then living 
creates a contingent remainder. 
Stephens vy. Evans, 30 Ind. 39. See 
also infra §§ 138, 2. 

65. See infra § 166. 

66. Fearne Rem. (5th ed.) p 9. See 
infra § 138. 

67. See supra text and note 64. 

68. See Deeds § 311; Trusts [39 
Cye 194 et seq]; Wills 140 Cye 1602 
et seq] (such a limitation appears 
to be a contingent remainder because 
limited to a person not ascertained 
when such limitation is made, | it 
being impossible to ascertain the 
heirs until the testator’s death, but 
according to the rule in Shelley’s 
case the words “heirs” or “heirs of 
body” are construed as words of 
limitation and not of purchase, and 
accordingly such a limitation does 
not create a remainder at all, but 
rather a fee in the first taker). 

[a] Ilustration.—A limitation to 
a person for his life or other estate 
of freehold and after his death to 
his heirs or heirs of his body. 

69. See infra § 148. 

[a] Tlustration.—A devise to A 
and his heirs during the life of B 
in trust to permit B during his life 
to receive the profits and after the 
death of B then to the heirs male 
of the body of B now living, and to 
such other heirs, male or female, as 
he thereafter should happen to have 
of his body, where B has a son C 
then living, gives B a trust estate 
for life and C a vested remainder 
in tail. Fearne Rem. p 210. 

70. See infra § 181 (such a limi- 
tation, although designated a re- 
mainder, is not a remainder at all but 
rather a reversion). 

[a] Tllustration.—Where a fine 
was levied to the use of the wife 
of the conusor for life, remainder 


tation to the use of the right heirs 
of the conusor was void because the 
old use of the fee continued in him 
as a reversion. Fearne Rem. p 51. 
cs ae Fla.—Paul v. Frierson, 21 Fla. 

Ill.—Kenwood Trust, ete. Bank v. 
Palmer; 285, Els "552) 120 NE 186 Laff 
209) PIAS 370s Ortmayer v. Elcock, 
225 Ill. 342, 80 NE 339; Butterfield 
v. Sawyer, 187 Ill. 598, 58 NE 602, 
79 AmSR 246, 52 LRA 75. 

Mo.—Godman v. Simmons, 113 Mo. 
122, 20 SW 972; Taylor v. Adams, 93 
Mo. A, 277. 

N. Y.—Shindler v. Robinson, 150 
ADP: Dive S157 Leo Ns L056: 

Ss. C.—Boykin v. Springs, 66 S. C 
862, 44 SE 934. 

Va.—Young v. Young, 
17 SE 470, 23 LRA 642. 


89 Va. 675, 


72. See infra § 152%. 
73. U. S.—Croxall v. Sherrerd, 5 
Wall. 268, 18 L. ed, 572;. Land Title, 


etc., Co. v. McCoach, 129 Fed. 901, 64 
CCA 333. 

Ala.—Smaw v. Young, 109 Ala. 528, 
20 S 870; Phinizy v. Foster, 90 Ala. 
262, 7 S. 836. 

Cal. —Hall v. Wright, 17 Cal. A. 
502, 120 P 429; In re De Vrie, 17 Cal. 
A. 184, 119° P 109; Los Angeles County 
VE Winans, ot3} Cal. A. 257, 109 P 650; 
In re Washburn, 11 Cal. A. 735, 106 
PY415. 

Conn.—Hudson vy. Wadsworth, 8 
Conn. 348. 

Fla.—Paul v. Frierson, 21 Fla. 529; 
Kingsley v. Broward, 19 Fla. 722. 

Ill.—Northern Trust Co. v. Whea- 
ton, 249 Ill. 606, 94 NE 980, 34 
LRANS 1150; Pingrey v. Rulon, 246 
Tll. 109, 92 NE 592; Carter v. Carter, 
234 Ill. 507, 85 NE 292; Ruddell v. 


Wren, 208 Ill. 508, 70 NE 751; Boat-. 


man v. Boatman, 198 Ill. 414, 420, 
65 NE 81 [quot and adopting 4 Kent 
Comm. (18th ed) p 228]; Harvard 
sce? v. Balch, 171 Ill. 275, 49 NE 
Ind.—Heilman y. Heilman, 129 Ind. 
59, 28 NE 310; Bruce v. Bissell, 119 
Ind. 525, 22 NE 4, 12 AmSR 486. 
Iowa.—Jonas v. Weires, 134 Iowa 
47, 111 NW 454; Callison vy. Morris, 
123 Iowa 297, 98 NW 780. 
Kan.—Bunting ev. Speek, 41 Kan. 
424, 21 P 288, 3 LRA 690. 
Ky.—Hackney v. Tucker; 121 SW 
417; Weil v. King, 104 SW 380, 31 
Kyl 1010; Roach v. Dance, 80 SW: 
1097, 26 KyL 157; Moore v. Sleet, 
113 Ky. 600, 68 SW 642, 24 KyL 426; 
Forsythe v. Lansing, 109 Ky. 518, 59 
SW 854, 22 KyL 1064; Johnson v. 
Robertson, 45 SW 5238, 20 KyL 135; 
Railey v. Milam, 5 SW 367, 9 KyL 
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effect in possession should the possession presently 
become vacant,’* and in some jurisdictions this eri- 
terion is strictly applied under existing statutes - 
with the result that some limitations which clearly 
fall within the common-law classification of eontin- 
gent remainders are construed as vested remain- 
It is true that this present incapacity to 
take effect in possession is a quality of contingent 
remainders of the second class *® which are limited 
on an uncertain event unconnected with, and col- 
lateral to, the determination of the preceding es- 
tate,’” and of those contingent remainders of the 
fourth class ** which are limited to persons not in 
The eriterion fails, however, in all other 
eases of contingent remainders according to the 
common-law conception of the subject, since remain- 
are capable of pres- 
ently taking effect in possession, on the pos- 
session becoming vacant by the happening of 


| 


| 


| 


ders.7® 


being.*® 


ders of the first class 8° 


oes Walters v. Crutcher, 15 B. Mon. 

Me.—Giddings v. Gillingham, 108 
Me. 512, 81 A 951; Spear v. Fogg, 
ot Mes 132,.32)A: 791. 

Mo.—Buxton v. Kroeger, 219 Mo. 
224, 117 SW 1147; Byrne v. France, 
131 Mo. 639, 33 SW 178, 180 [quot 
Poor vy. Considine, 6 Wall. (U. S.) 
458, 18 L. ed. 869]; Patrick v. Blair, 
119 Mo. 105, 24 SW 767; Chew v. 
Keller, 100 Mo. 362, 13 SW 395. 
BN: H.—Wood v. Griffin, 46 N. H. 

N. J.—Voorhees y. Singer, 73 N. 
J. Hq. 532, 68 A 217; Kinkead v. 
Ryan, 64 N. J. Hq. 454, 53 A 1053; 
Havens v. Sea-Shore Land Co., 47 N. 
J. Eq. 365, 20 A 497; Van Dyke v. 
Vanderpool, 14 N. J. Eq. 198. 

N. Y.—Dana v. Murray, 122 N. Y. 
604, 26 NE 21; Paget v. Melcher, 26 
App. Div. 12, 49 NYS 922 [rev on 
other grounds 156 N. Y. 399, 51 NE 
24]; Palmer v. Dunham, 52 Hun 468, 
6 NYS 46 [aff 125 N. Y. 68, 25 NE 
1081]; Genunge v. Murphy, 59 Mise. 
381, 112 NYS 310. 

N. C.—Richardson v. Richardson, 
152°N.:C. 705,68 SE 217. 

Pa.—In re Brook, 214 Pa. 46, 68 A 
411; In re Kountz, 213 Pa. 390, 62 A 
1103, 3 LRANS 639, 5 AnnCas 427; 
Evans v. Davis, 1 Yeates 332. 

S. C.—Walker v. Alverson, 87 S. C. 
55, 68 SE 966, 30 LRANS 115; Rob- 
erts v. Herron, 78 S. C. 115, 58 SE 


968; Woodley v. Calhoun, 69 S. C. 
285, 48 SE 272. 

Tex.—Greenlaw v. Dillon, (Civ. A.) 
108 SW 705. 

Wis.—In re Moran, 118 Wis. 177, 
96 NW 367. 


“The most marked distinction be- 
tween the two kinds of remainders 
is that in the one case the right to 
the estate is fixed and certain, though 
the right to the possession is deferred 
to some future, period; while in the 
other: the right to the estate as well 
as the right to the possession of 
such estate is not only deferred to 
a future period but is dependent upon 
the happening of some future con- 
tingency.” Faber v. Police, 10 S. C. 
376, 387. 

“A vested remainder is an estate 
in presenti, although to be enjoyed 
in the future. A contingent remain- 
der is an estate to pigs upon ee 
happening of some future event. 
Speer vy. Fogg, 87 Me. 132, 139, 32 
cA TOL. ; 

cyt ae ember ote vested remain- 
der see supra t ; 

74, Ala.—Shaw v. Young, 109 Ala. 
528, 20 S 370. 

D. C.—Green v. Gordon, 38 App. 
443. :, 
Ill.—Chapin v. Crow, 147 Ill. 219, 
35 NE 536, 37 AmSR 213. 


Ind.—Alsman vy. Walters, (A.) 101 
NE 117. E 
Towa.—Archer v. Jacobs, 125 Iowa 


467, 101 NW 195. 
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Kan.—Bunting vy. Speak, 41 Kan. 
424, 21 P 288, 3 LRA 690. 
Ky.—Slote vy. Reiss, 153 Ky. 30, 


154 SW 405; Moore vy. Sleet, 113 Ky. 
600, 68 SW 642, 24 KyL 426; For- 
sythe v. Lansing, 109 Ky. 518, 59 
SW 854, 22 Kyl 1064; Railey v. 
Milan, 5 SW 367, 9 Kyl 409. 

N. J.—Voorhees y. Singer, 73 N. J. 
q., 532, 68 A 217. 

N. Y.—Sheridan v. House, 4 Abb. 
Dec. 218; Matter of Allison, 53 Misc. 
222, 102 NYS 887 [aff 122 App. Div. 
898 mem, 107 NYS 1119 mem]. 

Oh.—Smith v. Block, 29 Oh, St. 488, 
497. 


Pa.—In re Kountz, 213 Pa. 390, 62 
A 1103, 3 LRANS 639, 5 AnnCas 427. 

S. C.—McElwee v. Wheeler, 10 S. 
Cams 92s 

Va.—Wallace y. Minor, 86 Va. 550, 
10 SE 423. 

poninior: Inst. p 388; 1 Preston Est. 
Das 

“It is not the uncertainty of ever 
taking effect in possession, that 
makes a remainder contingent, for 
to this extent every remainder is 
and must be liable, since the re- 
mainderman may die, and die with- 
out heirs before the determination 
of the particular estate. The pres- 
ent capacity of taking effect in pos- 
session, if the possession were to 
become vacant before the estate lim- 
ited in remainder determines, uni- 
versally distinguishes a vested from 
a contingent remainder.” Roach v. 
Dance, 80 SW 1097, 26 Kyl: 157, 159; 
2 Minor Inst. p 388. 

“Tt is not the uncertainty of en- 
joyment in future, but the uncer- 
tainty of the right to that enjoy- 
ment, which marks the difference be- 
tween an interest which is vested 
and one which is contingent. It is, 
in one case, the certainty and fixed 
right of having the enjoyment at the 
time when the possession shall fall 
and in the other case the uncertainty 
of having this right at that time, 
which are universally the charac- 
teristics and distinguishing features, 
the former instance of a _ vested 
estate, and in the latter instance, an 
interest in contingency.’’ 1 Preston 
Est. p 74. To same effect Smaw v. 
Young, 109 Ala. 528, 20 S 370; Phin- 
izy v. Foster, 90 Ala. 262, 7 S_ 836; 
Carter vy. Carter, 234 Ill. 507, 85 NE 
292: Scofield v. Olcott, 120 Ill. 362, 
11 NE 351; Harvard College v. Baich, 
171 Ill. 275, 49 NE 548, Corey v. 
Springer, 138 Ind. 506, 37 NE 322; 
Heilman vy. Heilman, 129 Ind. 59, 28 
NE 310; Bruce v. Bissell, 119 Ind. 
525, 22 NE 4, 12 AmSR 436; Hoover 
v. Hoover, 116 Ind. 498, 19 NE 468; 
Nelson v. Nelson, (Ind. A.) 72 NE 
482: Weil v. King, 104 SW 380, 31 
KyL 1010; Moore v. Sieet, 113 Ky. 
600, 68 SW 642, 24 Kyl 426; Voor- 
hees vy. Singer, 73 N. J. Eq. 532, 68 A 
217; Smith v. Block, 29 Oh. St. 488; 
In re Kountz, 213 Pa. 390, 62 A 1103, 
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the contingent event on which the remainder de- 
pends,* and remainders of the third class *? are ea- 
pable of presently taking effect in possession by the 
death at the Same instant of both of the persons 
whose lives are involved in the limitation,’? 
furthermore a present capacity to take effect in pos- 
session exists in any ease falling within the fourth 
class,** where the person who is to take in remain- 
der, although he is in being, can be ascertained only 
at the instant the particular estate is determined 
because the remainder is limited (1) to a survivor,’® 
or (2) to such members of a class °° as shall answer 
a certain description at the time of the termination 
of the particular estate.’? 
which the contingent character of a remainder may 
always be tested is the existence of a contingency 
irrespective of the duration of the remainder, on 
which contingency the possession or enjoyment 
strictly depends,** and such a contingency exists 


And 


The true eriterion by 


3 LRANS 639, 5 AnnCas 427; Roe v. 
Davis, 1 Yeates 332; Wallace v. 
Minor, 86 Va. 550, 10 SE 423. 


75. See infra § 152%. 
76. See supra § 134. 
77. [a] MTlustration.—An estate to 


A for life, with remainder to B for 
life, and if B dies before A, remain- 
der to C. There is in this case “a 
present incapacity to take effect in 
possession should the possession 
presently become vacant” because the 
possession may become vacant at any 
time by the death of A, and C’s re- 
mainder cannot take effect in pos- 
session if B is then living. 

78. See supra § 136. 

79. [a] Illustration.—Estate to A 
for life, with remainder to children 
of B, a living unmarried woman, 
living at the death of B. In the case 
of the remainder to the children of 
B living at the death of B there is 
“a present incapacity to take effect 
in possession should the possession 
presently become vacant,’ because 
since B is unmarried she has no chil- 
dren at present and the particular 
estate may determine by the death 
of A before B has any children. 

80. See supra § 133. 

81. [a] MTlustration.—A limitation 
to B until C shall return froin Rome, 
remainder over. This remainder has 
a present capacity to take effect in 
possession should the possession be- 
come vacant by the return of C from 
Rome in the lifetime of B. 

82. See supra § 135. 

83. [a] Mlustration.—A lease to 
J S for life, and after the death of 
J D to another in fee. It is possible, 
although perhaps not probable, that 
J S and J D may die at the same 
moment, and therefore a contingent 
remainder of this class cannot be said 
to be incapable of taking effect in 
possession should the possession 
presently become vacant. 

84. See supra § 136. 

85. [a] TDlustration.—Devise to 
two or more persons for their joint 
lives with remainder to the survivor 
in fee. This contingent remainder 
has “a present capacity to take effect 
in possession Should the possession 
presently become vacant,’ because 
the survivor is ascertained at the 
moment that the particular estate is 
determined. See also infra § 152. 

86. See infra § 138. 

87. [a] MDlustration.—Devise to A 
for life and at his decease to his.eld- 
est male heir. Alverson y. Randall, 
13 R. I. 71. This contingent remain- 
der has “a present capacity to take 
effect in possession should the pos- 
session presently become vacant,” be- 
cause at the same moment that the 
particular estate is determined by the 
death of A the identity of the remain- 


derman, namely, his eldest male 
heir, is ascertained. See also infra 
$1522 

88. Smith Exec, Int. § 177. 
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whenever the remainder is limited on an uncertain 
event, that is (1) an event which may never hap- 
may not happen until 
after the determination of the particular estate, al- 
though it is certain to happen at some time, 20 or 
where the remainder is limited to (3) a person not 
in being,®! or (4) a person not ascertained.” 
remainder is not contingent merely because a power 
of appointment is given to the donee of the par- 
ticular estate in respect to the property limited in 
remainder, since the only effect of the power of ap- 
pointment is that its exercise will divest the estate 
in remainder if it is vested,®? and will prevent its 


pen, 80 (2) or an event which 


vesting if contingent. 


[§ 188] (3) 


89. [a] Mlustration.—A feoffment 
to the use of B until C shall return 
from Rome to England. It is uncer- 
tain whether B will ever return from 
Rome to England. 

90. [a] Tllustration.—Hstate to A 
for life and after the death of B, 
remainder to C. Although it is cer- 
tain that B will die, he may not die 
until after the particular estate has 
been determined by the death of A. 

91. [a] MDlustration.—Hstate to A 
for life, with remainder to children of 
B, a living unmarried woman, living 
at the death of B. Since B is an un- 
married woman her children are not 
yet in being. 

92. [a] Ilustration.—Devise to A 
for life and at his death to his eldest 
male heir. The eldest male heir of A 
cannot be ascertained until the death 
of A. 

93. See supra § 13 

94. I1l.—Scofield v. valet, 120 Ill. 
362, 11 NE 351. 

Md.—Graham y. Whitridge, 99 Md. 
248, 57 A 609, 58 A 36, 66 LRA 408. 

Mass.—White v. Curtis, 12 Gray 54. 

N. H.—Burleigh vy. Clough, 52 N. H. 
267, 13 AmR 23. 

N. J.—Sandford v. Blake, 45 N. J. 
Eq. 248, 17 A 812; Rhodes y. Shaw, 438 
N, J. Eq. 430, 11 A 116. 

N. Y.—Hawley v. James, 5 Paige 
318 [rev on other grounds 16 Wend. 
61] 


R. I.—Kenyon’s Pet., 17 R. I. 149, 
20 A 294; Grosvenor v, Bowen, 15 R. 
I. 549, 10 A 589. 

Ss. C.—Williman v. Holmes, 25 S. 
C. Eq. 475. 

Eng.—Osbrey v. Bury, 1 Ball & B. 
53; Walpole v. Conway, Barn. Ch. 153, 
27 Reprint 593; Heron v. Stokes, 2 
Dr. & War. 89; Doe v. Dorvell, 5 T. 
R, 518, 101 Reprint 291; Doe v. Mar- 
tin, 4 T. R. 39, 100 Reprint 882; Cun- 
ningham v. Moody, 1 Ves. 174, 27 Re- 
print 965; Smith v. Cameltord, 2 Ves. 
Jr. 698, 20 Reprint &48. 

{a] Dlustration.—Estate to A for 
life and thereafter to such persons as 
A shall appoint, and in default of 
such appointment to B in fee simple. 


Scofield v. Olcott, 120 Ili. 362, 11 NE 
351. 
95. Minot v. Purrington, 190 Mass. 


336, 77 NE 630; Matter of Yerks, 107 
App. Div. 240, 94 NYS 1121; Devisme 
v. Mello, 1 Bro. C, C. 537, 28 Reprint 
1285; Cort v. Winder, 1 Coll. 320, 28 
EngCh 320, 63 Reprint 438; Baldwin 
vy. Rogers, 3 De G. M. & G. 649, 52 
EngCh 649, 43 Reprint 255; Doe v. 
Sheffield, 13 Bast 526, 104 Reprint 
475; Re The Trustee "Relief Act, 3 
Giffard 378, 66 Reprint 456; Leake v. 
Robinson, 2 Meriv. 363, 35 Reprint 
979; Shuttleworth v. Greaves, 4 Myl. 
& C. 35, 18 EngCh 35, 41 Reprint 14; 
Balm v. Balm, 3 Sim. 492, 6 EngCh 
492, 57 Reprint 1082; 2 Jarman Wills 
(6th ed) p 1640. 


Remainders to Class. 
der limited to a class consisting of children or more 
remote relatives such as grandchildren, brothers, 
sisters, nephews, nieces, and cousins ® vests in right, 
although not in amount,°* in such of the objects as 


ESTATES 


A 


A remain- 


96. Doe v:)-Perryn,' 3 T. R: 484, 
100 Reprint 690. 

[a] Milustration.—A devise for life 
to D who was unmarried at death of 
testator with remainder to her chil- 
dren vested in D’s first child at birth 
subject, however, to be diminished in 
quantity as other children of 
should be born. Doe v. Perryvn, 3 T. 
R. 484, 100 Reprint 690. 

97. U. S.—Doe v. Considine, 6 
Wall. 458, 18 L. ed. 869. 

D. C.—Fields v. Gwynn, 19 App. 99. 

Ga.—Irvin vy. Porterfield, 126 Ga. 
729, 55 SE 946; Melton v. Camp, 121 
Ga. 693, 49 SE’ 690; Bostwick v. 
Cae Sav. Bank, 136 Ga, 54, 70 SE 

Til. a oat v. Keister, 220 Ill. 
544, 77 NE 
*"thd—Goodwin v. Goodwin, 48 Ind. 
J . 

Iowa.—Archer y. Jacobs, 125 Iowa 
467, 101 NW 195. 

Ky.—May v. Walter, 97 SW 423, 30 
Kyl 59; Dalmazzo v. Simmons, 78 
Sw 179, 25 KyL 1532; Walters v. 
Crutcher, 15 ‘B. Mon. 2; Turner v. 
Patterson, 5 Dana 292. 

Mass.—Crapo vy. Price, 190 Mass. 
317, 76 NE 1043; Ball v. Holland, 189 
Mass. 369, 75 NE 718, 1 LRANS 1005; 
Dole v. Keyes, 143 Mass. 237, 9 NE 
625; Gibbens vy. Gibbens, 140 Mass. 
102, 3 NE 1, 54 AmR $453; Hills v. 
Simonds, 125 Mass. 536; Ballard v. 
Ballard, 18 Pick. 41; Annable v. 
Patch, 3 Pick. 360; Denny Vv. Allen, 1 
Pick. 147. 
oe ——Nichols v. Denny, 37 Miss. 
eek H.—yYeaton y. Roberts, 28 N. H. 

N. J.—Graham y. Houghtalin, 30 N. 
J. L. 552; Barnes Cycle Co. vy. Haines, 
69 N.. J. Hay 651; 61. A) 5153 'In, re 
Vreeland, 66 N. J. Eq. 297, 57 A 908. 

N. Y.—In re Easterly, 202 N. Y. 466, 
96 NE 122; Dougherty v. Thompson, 
167 N. Y. 472, 60 NE 760; Campbell 
v. Stokes, 142 N. Y. 23, 36 NE 811; 
Surdam v. Cornell, 116 N. Y. 305, 22 
NE 450; Byrnes v. Stilwell, 103 N. Y. 
453, 9 NE 241, 57 AmR 760 [mod 388 
Hun 5238, 283 NYWklyDig 127]; Living- 
ston v. Greene, 52 N. Y. 118 [aff 6 
Lans. 50]; Matter of Haight, 152 Anvp. 
Div. 228, 186 NYS 559; Matter of 
Chapman, 133 App. Div. 337, 117 NYS 
679; Manhattan Real Bst., etc., Assoc. 
v. Cudlipp, 80 App. Div, 532, 80 NYS 
993; Marks v. Halligan, 61 App. Div. 
183, 70 NYS 444; Wadsworth vy. Mur- 
ray, 29 App. Div. 191, 51 NYS 1038 
Patt’ L6L MN SY. 204 bo NE) 199050076 
AmSR 265]; Van Nostrand v. Marvin, 
16 App. Div. 28, 44 NYS 679; Pickert 
v. Windecker, 73 Hun 476, 26 NYS 
437; Van Cortlandt v. Laidley, 59 Hun 
161, 11 NYS 148; Lane v. Brown, 20 
Hun 382; Drake vy. Lawrence, 19 Hun 
112; Johnson v, Valentine, 6 N. Y. 
Super. 36; Oishei v. Oishei, 70 Misc. 
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are in esse and. answer the description at the death — 
of the testator or the delivery of the deed, subject to 
- open and let in any that may be afterward born be- | 
fore the determination of the particular estate,®7 
unless the instrument discloses an intent not to give 
a vested interest by the use of words of contingency — 
as te the persons who shall take,°* although in some 
jurisdictions the rule is reversed, and in the ab- | 
sence of a contrary intent the class is not ascer- © 
tained until the death of the life tenant.®® 
contingent remainder is given to a class of persons 
by description and the contingency consists not 
merely in the uncertainty of the persons by whom 
the estate is to be taken but also in events discon- 
nected with the persons to take, the estate vests in 
the persons answering the description when the con- 
tinvency happens. 
class, the remainder is contingent until they come 
in esse, and then it immediately vests,? but those 


Where a 


As to unborn members of 2 


48, 126 NYS 484; Shepard v. Shepard, 
2 Misc. 559, 24 NYS 778; Tregoning 
v. Tregoning, 15 NYS 171; Doe v. 
Provoost, 4 Johns. 61, 4 AmD 249, 
ye. C.— Walker v. Johnston, 70 N. C. 
ee .—Richey v. Johnson, 30 Oh. St. 

Pa.—In re Baches, 246 Pa. 276, 92 
A 304; Rudebaugh v. Rudebaugh, 72 
Pa. 271; Ross vy. Drake, 37 Pa. 373; 
Chew’s "ApD., 37 Pa. 23; Haskins Vv. 
Tate, 25 Pa. 249; Minnig v. Batdorff, 
5 Pa. 503. 

R. I—Moore y. Dimond, 5 R. I. 


121. 

S. C.—Reynolds v. Reynolds, 65 S. 
C. 390, 43 SE 878; Gourdin v. Deas, 
27S. C. 479, 4 SE 64: Haynsworth vy. 
Haynsworth, 33S. & Ea. 114; Wilson 
v. McJunkin, 32 S. C. Eq. 527; Wes- 
senger v. Hunt, 30 S. C, Eq. 459; Crim 
v. Knotts, 25 S, C. Eq. 340; Bentley 
v. Long, 20 S. C. Eq. 48, 47 AmD 528; 
Bankhead v. Carlisle, 10 S. C. Eq. 357. 

Va.—French y. Logan, 108 Va. 67, 
60 SE 622. 

Wis.—In re Bacon, 140 Wis. 589, 
123 NW 262. 

Eng.—Doe v. Ward, 9 A. & E, 582, 
36 ECL 311, 112 Reprint 1332; Doe v. 
Prigg,. 8 > Bs &C.. .231)/ Sb 4ECH 2838 
108 Reprint 1030; Right v. Creber, 5 
B. & C. 866, 11 ECL 715, 108 Reprint 
322; Bromfield v. Crowder, B. & P. 
N. R. 318, 127 Reprint 483; Baldwin 
v. Karver, 1 Cowp. 309, 98 Reprint 
1102; Doe v. Nowell, 1 M. & S. 32%, 
105 Reprint 123; Doe v. Dorvell, 5 T. 
R. 618, 101 Reprint .291; Doe-' v. 
Perryn, 3 T. R. 484, 100 Reprint 690. 

Ont.—Re Sharon, 12 Ont. L. 605; 
Harkness v. Harkness, 9 Ont. L. 705; 
Young v. Denike, 2 Ont. L. 723. 

[a] MIlustration.—Devise to wife 
for life and at her decease to children 
and the heirs of such children as may 
then be deceased. Hunt v. Hall, 87 
Me. 363. 

98. See generally ‘Deeds §§ 198— 
208, 286-287; Wills [40 Cyc 13886, 1396, 
1640, 1655]. 

99. Blackburn v. Blackburn, 109 
Tenn. 674, 73 SW 109; Harris v. Al- 
derson, 4 Sneed (Tenn.) 250; Parish 
We Groomes, 1 Tenn. Ch. 581 
+ Ho Micheau v. Crawford, 8 N. J. Gag 


2. U. S.—dAnderson v. Messinger, 
earn 929, 77 CCA 179, 7 LRANS 

Ga.—Olmstead v. Dunn, 72 Ga. 850; 
Holcombe v. Tuffts, 7 Ga. 538. 

Ky.—New York Mercantile Bank vy. 
Ballard, 83 Ky. 481, 4 AmSR 160; 
Phillips v. Johnson, 14 B. Mon, 172. 

Mass.—Minot v. ee 190 
Mass. 336, 77 NE 63 

Mich.—See y, Den, 57 Mich. 369- 
24 NW 108. 

N. J.—Ross v. Adams, 28 N. J. L. 
160 [rev on other grounds 30 N. J. 
L, 505, 82 AmD 287]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 138-139] 


| born after the determination of the particular es- 
tate will be excluded.* Vested remainders to mem- 
bers of a class open to let in adopted children * and 
illegitimate children who have been legitimatized 
by the subsequent marriage of their parents.> In 
_the case of bequests to other classes or objects, as 
for instance the next of kin, the gift is confined to 
such persons as answer the description at the death 
of the testator and such remainders do not open to 
let in after-born legatees,® although there is au- 
thority to the contrary... Where the remainder is 
_to a class of persons definitely described,® or to the 
survivors of a class,® only those persons answering 
the description who are in being when the contin- 
| gency happens can take;’® and where none is in 
_ being answering such description at the happening 
of the contingency the remainder is entirely defeat- 
_ed.*? If the limitation is in favor of a class, as to 
_ some of whom it will be good in its inception if con- 
| strued as a contingent remainder, while as to oth- 
‘ers it fails in its inception if construed as a con- 
_ tingent remainder, and can take effect, if at all, only 
|as an executory limitation, the limitation will take 
effect as a contingent remainder in favor of those 
_-members of the class as to whom it is good in its 
inception, and will fail as to others,'* but in a will, 
if it is the clearly expressed intention of the testa- 
| tor that all the members of the class shall take, the 
limitation may be construed as an executory devise 
in order to let in those members of the class as to 
| whom it would necessarily have failed in its incep- 

| N.Y.—Losey v. Stanley, 147 N. Y. | 255. 

| 560, 42 NE 8. 8. 
Pa.—In re Wetherill, 214 Pa. 150, | 1014. 

| 63 A. 406; Cote v. Von Bonnhorst, 41 9. 


ESTATES 


Demill v. Reid, 71 Md. 175, 17 A 


Carson y. Kennerly, 
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tion if construed as a contingent remainder.1# 

[§ 1389] (4) Cross Remainders. Cross remain- 
ders are remainders limited after particular estates 
to two or more persons, in several parcels of land, 
or in several undivided shares in the same parcel 
of land in such way that on the determination of 
the particular estates in any of the several parcels 
or undivided shares, they remain over to the other 
grantees, and the reversioner or ulterior remainder- 
man is not let in till the determination of all the 
particular estates.14 In the case of cross remain- 
ders, the estates usually have been granted original- 
ly to the several persons in common, but sometimes 
the particular estates are held in severalty.5 Al- 
though no technical or precise form of words is nec- 
essary to create cross remainders,!® they are never 
to be implied in a deed, whether operating at com- 
mon law or under the statute of uses, but ean be 
created only by words of express limitation,?? al- 
though they may be implied in a will1§ or in exeeu- 
tory articles for a marriage settlement;!® and in 
case of a limitation to more than two persons, the 
words of gift over must be sufficient to include not 
only the share of parcel originally given to each, but 
also any share that may accrue from the gift over 
of such original shares or pareels.2® Cross remain- 
ders by implication have never been regarded with 
favor;?1 they could not be implied between more 
than two,?? or at least where they are to be raised 
between more than two the presumption is against 
them,?* and they cannot arise in any case where 
of such only child of C and the heirs 
of his or her body and for default of 
such issue, to the use of the right 


heirs of the grantor, it was held-that 
the deed limited cross remainders as 


PAS wel os kOe 


| Pa. 243; Minnig v. Batdorff, 5 Pa. 503. 
S. C.—Rutledge v. Rutledge, 13 S. 
hee ag. 2017; Conner vy. “Johnson, ‘11 
| 8. C. Eq: 41; Cole v. Creyon, 10 S. C. 
Eq. 311, 26 AmD 208. 
Tex.—Greenlaw vy. Dillon, (Civ. 
A.) 108SW 705. 
Vt.—Gourley v. Woodbury, 42 Yt. 
395. 
Va.—Cooper v. Hepburn, 15 Gratt. 
(56 Va.) 551. 
* Eng.—Doe v. Prigg, 8 B. & C. 231, 
id ECL 231, 108 Reprint 1030; Right 
v. Creber, 5 B. & C. 866, 11 ECL 715, 
108 Reprint 322; Ayton v. Ayton, 1 
Cox Ch. 327, 29 Reprint 1188; Bald- 
win v. Karver, 1 Cowp. 309, 98 Re- 
rint 1102; Meredith v. Meredith, 10 
ast 503, 103 Reprint 866; Doe v. 
Dorvell, 5 T. R. 518, 101 Reprint 291; 
Doe v. Perryn, 3 T. R. 484, 100 Re- 
print 690. j 
[a] Illustration.—Where a mar- 
riage settlement was for the joint 
use of husband and wife and the 
survivor of them for life, and after 
the death of both to the issue of the 
marriage, to be divided among them 
share and share alike, and seven chil- 
dren were born of the marriage, all 
of whom died in their parents’ life- 
time, and five of whom died unmar- 
ried and without issue, and one left a 
widow but no children, and the other 
left six children, the estate in re- 
mainder vested in each child at birth 
and descended to his or her represen- 
tatives. Rutledge v. Rutledge, 13 S. 
Cc. Eq. 201. 
3. Ayton v. Ayton, 1 Cox Ch. 327, 
29 Reprint 1188; Re Sharon, 12 Ont. 


4, Gilliam v. Guaranty Trust Co., 
App. Div. 656, 97 NYS 
758. 


5. Gates v. Seibert, 157 Mo. 254, 
57 Sw 1065, 80 AmSR 625. 

6. Brown v. Lawrence, 3 Cush. 
(Mass.) 390; Childs v. Russell, 11 
Mete. (Mass.) 16; 2 Jarman Wills 
(5th ed) p 160; Theobald Wills, pp 
264, 280. 

7, Baldwin v. Rogers, 3 De G. M. 
& G. 649, 52 EngCh 649, 43 Reprint 


Eq. 259; Rhodes v. Whitehead, 2 Dr. 
& Sm. 532, 62 Reprint 722. 

10. Frosch v. Monday, 34 App. (D. 
C.) 338; Ryan vy. Monaghan, 99 Tenn. 
338, 42 SW 144; Festing vy. Allen, 12 
M, & W. 279, 152 Reprint 1204, 25 
ERC 604. 

11. See infra § 162. 

12. Brackenbury v. Gibbons, 2 Ch. 
D. 417; Rhodes v. Whitehead, 2 Dr. 
& Sm. 532, 62 Reprint 722; Festing 
v. Allen, 12 M. & W, 279, 152 Reprint 
1204, 25 ERC 604. See also infra 
§ 195° et seq. 

13. Hallett v. Martin, 24 Ch. D. 
624; Lechmere v. Lloyd, 18 Ch. D. 
524; Challis Real Prop. p 97. See also 
infra § 195 et seq. 

14. 1 Preston Hst., p 94; Stroud 
Jud. D. 


15. Houghton v. Brantingham, 86. 


Conn. 630, 86 A 664; 4 Kent Comm. 
D201 Se eereston lst... .p.) 940) et 
seq. 

[a] Tllustration.—One lot to A 
and another to B, with remainder 
over of A’s lot to B on failure of 
issue of A and remainder of B’s lot 
to A on failure of issue of B. 


16. Doe v. Wainewright, 5 T. R. 
427, 101 Reprint 240, 10 ERC 
826. 

17. See Deeds § 290. 

18. See Wills [40 Cyc 1642]. 

19. Twisden v. Lock, Ambl. 663, 


27 Reprint 430; Papillon vy. Voice, 2 
P. Wms, 471, 24 Reprint 819. 

20. Edwards y. Alliston, 4 Russ. 
78, 4 EngCh 78, 38 Reprint 734; Doe 
v. Wainewright, 5 T. R. 427, 101 Re- 
print 240, 10 ERC 826. 

[a] Dlustrations.—(1) Where land 
was conveyed to the use of the chil- 
dren of C and the heirs of their 
bodies as tenants in common, and 
on the failure of issue of any child 
its share to be to the use of the 
other children of C and the heirs of 
their bodies, share and share alike, 
and the deed further provided that 
in case there should be a failure of 
issue of all such children but one, or 
that there should be but one such 
child, then the lands to be to the use 


to the original share of each child, 
but contained no limitation over of 
the shares which might accrue to the 
surviving children by the deaths of 
the others. Edwards y. Alliston, 4 
Russ, 78, 4 EngCh 78, 38 Reprint 
734. (2) Where land was conveyed 
to the use of A for life, remainder 
to the use of such child or children 
as A should thereafter have, as ten- 
ants in common (if more than one) 
and the heirs of their bodies; or in 
case any such child should die with- 
out issue, then the part or parts of 
him, her, or them so dying without 
issue should be to the use of the 
surviving child or children of A and 
the heirs of his, her, or their respec- 
tive bodies, ‘‘and so toties quoties as 
any of the said children should die 
without issue till there should be 
only one child left,’’ and in case all 
the said children should die without 
issue, or if A should have no chil- 
dren, then to R in fee simple, it was 
held that there were words sufficient 
to create cross remainders. Doe v. 
Wainewright, 5 T. R. 427, 101 Re- 
print 240, 241, 10 ERC 826. 

21. Davenport y. Oldis, 1 Atk. 579, 
26 Reprint 263. 

22. Marryat v. Townly, 1 Ves. 102, 
27 Reprint 918. 

{a] Reason for rule.—The law 
avoids the splitting of tenures. Lord 
Hardwicke in Marryat v. Townly, 1 
Ves. 102, 27 Reprint 918. 

23. Hall v. Priest, 6 Gray (Mass.) 
18; Twisden v. Lock, Ambl. 663, 27 
Reprint 430; Phipard v. Mansfield, 2 
Cowp. 797, 98 Reprint 1367; Pery v. 
White, 2 Cowp. 777, 98 Reprint 1356; 
Wright v. Holford, 1 Cowp. 31, 98 
Reprint 951; Atherton v. Pye, 4 T. R. 
710, 100 Reprint 1259; Cole v. Leving- 
ston, 1 Vent. 224, 86 Reprint 151, 10 
ERC 821, : 

“Cross remainders shall not rise 
between three unless the words do 
very plainly express the intent of 
the devisor to be so.” Cole Va Lev- 
ingston, 1 Vent. 224, 86 Reprint 151, 
10 ERC 821. 
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there is an express or special limitation by the 


will.4 


[§ 140] 


can possibly vest.?° 


24. Picot v. Armistead, 37 N. C. 
226 [disappr Davis v. Shanks, 9 N. 
C. 117]; Baldrick y. White, 18 S. C. 
L. 442; Clache’s Case, 3 Dyer 330 
b, 73 Reprint 747. 

{a] Dlustration.—Where land was 
devised to B and her heirs forever, 
and other lands to C and her heirs, 
and if C dies before sixteen, living 
B, her part to B and her heirs, and 
if “B dies; livineg—C, Ner™ part; to Cc 
and her heirs, but if both die, hav- 
ing no issue, then to D, it was held 
that B and C did not take cross re- 
mainders by implication because of 


the special limitation in the will. 
Clache’s Case, 3 Dyer 330 b, 73 Re- 
print. 747. 

25. See infra § 142. 


26. 11].—Smith v. Chester, 272 Ill. 
428, 112 NE 325, AnnCasl1917A 925; 
ge Pole v. Cade, 184 Ind. 604, 112 NE 
75:10. 

Md.—Demill v. Reid, 71 Md, 175, 
17 A 1014; Woollen y. Frick, 38 Md. 
428. 

. Mass.—Richardson  v. 
Mass, 56, 3 AmD 24. 

N. J.—Micheau vy. Crawford, 8 N. 
els 200s 

N. Y.—Hennessy v. 
Neyer 92s 

N,. C.—Watson vy. Smith, 110 N. C. 
§, 14 SE 640, 28 AmSR 665. 

Pa.—Waddell v. Rattew, 5 Rawle 
Geb Dunwoodie v. Reed, 3 Serg. & R. 

Va.—Allison y. Allison, 101 Va. 537, 
556, 44 SW 904, 63 LRA 920 [quot 2 
Minor Inst. p 394]. 

Eng.—Doe v.-Selby, 2 B. & C. 926, 
9 ECL 926, 107 Reprint 626; Good- 
right v. Dunham, 1 Dougl. 264, 99 Re- 
print 173; Loddington y. Kime, 1 
Salk, 224, 91 Reprint 198. 


Noyes, 2 


Patterson, 85 


27. See infra § 152%. 

28. Smith Exec, Int. § 129. 

29. Conn.—Thomas y. Castle, 76 
Conn. 447, 56 A 854, 

T1l.—Chapin Vv. Nott, 203 011, 341; 


SeONE 833; Peoria v. Darst, 101 sE11. 

Ky.—McKee v. McKee, 82 SW 451, 
26 KyL 736. 

Md.—Demill y. Reid, 71 Md. 175, 
17'°A 1014. 

Mo.—Tehow v. Dougherty, 205 Mo. 
315, 103 SW 985. 

N. J.—Micheau v, Crawford, 8 N. 
J AL .90. 

N. Y.—In re Farmers’ Loan, ete., 


Cor; W189 No. 2025 82 NE 181: Hen- 
nessy Vv. Patterson, So Nes Ol. 


Pa.—Taylor v. Taylor, 63 Pa. 481, 
3 AmR 565; Waddell v. Rattew, 5 
Rawle 231; Stump v. Findlay, 2 


Rawle 168, “19 AmD 632; Dunwoodie 
v. Reed, on Sere. & R. 435 

5 s. C.—-McElwee v. Wheeler, LOK SaG, 
92. 


(5) Double Contingencies. 
that a remainder cannot be limited after a fee sim- 
ple 2° forbids, neither at common law ?® nor under 
modern statutes,?7 the creation of limitations vari- 
ously called contingencies with a double aspect, or 
gifts on a double contingency, or gifts or devises on 
two alternative contingencies or alternative or sub- 
stitutional remainders,?* whereby two or more re- 
mainders in fee simple are created as substitutes 
or alternatives the one for the other, that is on 
such contingencies that only one of the remainders 
As distinguished from succes- 
sive remainders *° each of such fees is a remainder 
in regard to the particular estate, but none is a re- 
mainder in regard to any other of them;*+ and as 
distinguished from a vested remainder subject to a 
condition subsequent with a limitation over, it is a 
true remainder, while the latter limitation over is 
not a remainder, but an executory interest.*? 


ESTATES 


The rule 


fect.2® 


The 


Va.—Cooper v. Hepburn, 15 Gratt. 
(56 Va.) 551: : 

Ieng.—In re White, 7 Ch. D. 201; 
Goodright vy. Dunham, 1 Dougl. 264, 
99 Reprint 173; Doe vy. Elvey, 4 East 
313, 102 Reprint 851; Loddington v. 
Kime, 1 L. Raym. 203, 91 Reprint 
1031, 1 Salk. 224, 91 Reprint 198; 
Laffer v. Edwards, 3 Madd. 210, 56 
Reprint 487; Doe v. Burnsall, 6 T. R. 
30, 101 Reprint 419; Doe v. Holme, 
2 W. Bl. 777, 96 Reprint 454, 3 Wils. 
CP4237, 95 Reprint, 1032. 

fa] MDlustrations—(1) A grant to 
A for life, remainder in fee to her 
children, B and C, or to the survivor 
of them, but if they die in the life- 
time of..A, then to the city of P. 
Peoria v. Darst, 101 Ill. 609. (2) In 
the case of a devise to A for life, 
and after his decease leaving lawful 
issue, to his heirs as tenants in com- 
mon in fee simple, but in case of A’s 
death without. issue, then to B in 
fee simple, the remainder in fee 
may vest in the issue of either A or 
B, but not in both, Stump y. Find- 


tion.?° 


Tey 2 Rawle (Pa.) 168, 19 AmD 
2 

380. See infra § 148. 

31. Challis Real Prop. p 62. 

32. Avery v. Everett, 110 N. Y. 


ie 18 NE 148, 6 AmSR 368, 1 LRA 
4 

[a] Illustration.—Where the tes- 
tator devised land to his widow for 
life, remainder to his son C, and in 
case C dies without children, then 
to the testator’s nephew, it was 
held that the limitation over to the 
testator’s nephew was an executory 
devise and not a fee substituted for 
the devise to the testator’s son. 
Avery v. Everett, 110 N. Y. 317, 18 
NE 148, 6 AmSR 368, 1 LRA 264. 

Vested remainder see supra § 131. 

33. Boatman y. Boatman, 198 Ill. 
414, 65 NE 81. 

[a] MIlustration.—In the case of 
a devise to E for life and, “At his 
death, if he leaves any child or chil- 
dren surviving him, then said land is 
to go to such child or children, but 
if he dies leaving no child or chil- 
dren surviving him, then said lands 
to go to his brothers and sisters,” it 
was held that this devise gave to 
E’s brothers and sisters a vested re- 
mainder, subject to be divested by 
the birth of a child to E. Boatman 
YY Boatman, 198 Ill. 414, 416, 65 NE 

34. Beckley v. Leming tls 57 Conn. 
LOS ee LOvesc lin Acme 

[a] Hinstration:—In the case of 
a devise to the testator’s son E for 
life, “and if he should have children 
to them and their heirs forever; 
but if he should have no children 
then at his decease to go equally to 


[§§ 139-141 


failure to note this distinction has resulted in con- — 
siderable confusion,®* and in the creation of a class 
of ‘‘a vested contingent remainder.’’ *4 
tion may also be so framed as to take effect in one 
event as a springing interest or conditional limita- — 
tion, and in another as a contingent remainder;*° in 
such case, until the event occurs, it is impossible to 
determine the nature of the ulterior interest.*° 

[§ 141] _3. Preceding Particular Estate—a. Ne- 
cessity. In order that an estate in expectancy may 
technically constitute a remainder it must be hm- 
ited after a preceding estate called the particular 
estate,?7 and any attempt to create a remainder is’ 
ineffectual if the. particular estate cannot take ef- 
Actual possession by the tenant of the par- 
ticular estate is not necessary; it is sufficient if the 
tenant has, at the time the remainder vests, such 
an interest as would give to him, at common law, 
a present right of entry °° as distinguished from a ~ 
future right of entry which is a mere nght of ac- 
At common law an estate of freehold could 


A limita= 


my grandchildr en, their heirs and as- 
signs forever,’ the court held here 
that the grandchildren took as a class 
a “vested contingent” remainder at 
the death of the testator, subject to 
be divested by the birth of a chins 


to E. Beckley v. Leffingwell, 
Conn. 163. 
35. See cases infra note 36.- See 


also infra § 197. 


36. Doe v. Selby, 2 B. & C. 926, 
9 ECL 926, 107 Reprint 626; Doe 
vy. Challis, .18..Q.«. B. 224, 83 EGE 


224, 118 Reprint 84. 

37. U. S.—Pollack v. Meyer Bros. 
Drug Co., 233 Fed. 861, 147 CCA 
535; Anderson v. Messinger, 146 Fed. 
929, 17 CCA 179, 7 LRANS 1094; Me- 
Arthur v. Allen 15 F. Cas. No. 8,659. 

Conn.—Hudson vy. Wadsworth, § 
Conn. 348. 
ses Te eeEmen v. -Chester, 34 Ga. 

od. 

Iil.— Stoller v. Doyle, 257 Ill. 369, 
100 NE 959; Bond v. Moore, 236 Ill, 
576, 86 NE 386, 19 LRANS 540; Madi- 
son v. Larmon, 170 Ill. 65, 48 NE 556, 
62 AmSR 356. 

Iowa.—Archer vy. Jacobs, 125 eka 


467, 101 NW 195. 

Ky.—Hunt y. Phillips, 105 SW t45 
32 KyL 257. 

Mich.—St. Amour y. Rivard, 2 
Mich. 294. 


Mo.—Elsea v. Smith, 273 Mo. 396, 
202 “SW 1071; Payne vy. Payne, 119 
Mo. 174, 24 SW 781. 

N. Y.—Wilkes v. Lion, 2 Cow. 333. 

Pa.—McCay v. Clayton, 119 Pa. 
133, 12 A 860. 

S. C.—Steele v. McAteer, 85 S. C. 
48, 66 SE 1045; Mitchell v. Cleve- 
land, 76S. C. 432, 57 SE 38. 

Tex.—Wells v. Houston, 23 Tex. 
Civ. A. 629, 654, 57 SiW..584 fquot 
2 Minor Inst. pp 331, 332]. 

Eng.—Rhodes vy. Whitehead, 2 Dr-~ 
& Sm. 532, 62 Reprint 722; Colthirst 
v. Bejushin, Plowd. 20, 75 Reprint 33; 
Gardner v. Sheldon, Vaugh. 259, 124 
Reprint 1064; 2 Blackstone Comm. p 
165; 4 Kent Comm. p 233. 

38. Schettler v. Smith, 41 N.Y. 
328; Matter of Hansen, 72 Misc. 610, 
132 NYS 257; Cholmley’s Case, 2 Coke 
50a, 76 Reprint 527; Colthirst v. Beju- 
shin, Plowd. 20, 75 Reprint 33. 

[a] Tlustrations.—(1) If the gran- 
tee of the particular estate has no 
capacity to take, the remainder will 
fail. Colthirst v. Bejushin; Plowd. 
20, 75 Reprint 33. (2) If the par- 
ticular estate is void in its crea- 
tion a remainder limited thereon is 
void also. 2 Blackstone Comm. p 167; 
4 Kent Comm. pp 233, 236. 


39. Fearne Rem. p 285 et seq; 
Smith Exec. Int. § 765b. 
40. Thompson y. Leach, 1 Ld. 


Raym. 313, 91 Reprint 1104, 2 Salk. - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not be made to commence in futuro; it must take ef- 


feet presently, either in possession or in right,*t 
because a freehold could be transferred only by liy- 
ery of seizin which must operate immediately or not 
at all.4? Hence, in order to create a remainder of 
freehold it was necessary that there should be a 
preceding particular estate to the grantee of which 
livery of seizin might be made, thus investing the 
remainderman with the seizin, although his enjoy- 
ment of the possession must await the determina- 
tion of the particular estate.4? When there is a le- 
gal estate in trustees #4 or when contingent remain- 
ders are limited out of an equity of redemption,*® 
there is no necessity for any preceding particular 
estate to support contingent limitations, since the 
outstanding legal estate is sufficient to sustain them. 

Effect of statutes. It is now generally permitted 
or provided by statute that a freehold estate may 
be created by deed or will, to commence either with 
or without the intervention of a precedent estate,* 
as by providing that what was good at common law 
as an executory devise ** shall be equally good if 
created by deed.*® There are statutory provisions 
which respectively permit or provide that future 
estates, even fees, may be created to take effect in 
the alternative, so that if the first in order fails to 
vest the next in succession shall be substituted for 


576, 91 Reprint 485; Zouch v. Clare, 
1 Mod. 92, 86 Reprint 757; Lloyd v. 


ESTATES 


W. Va.—Hope Natural Gas Co. v. 


[21C.5.] 989 


it and take effect accordingly ;4® that a remainder 
cannot be limited on an estate for the life of any 
other person than the first grantee or devisee of 
such estate unless such remainder is in fee, nor on 
such an estate in a term of years unless it is for the 
whole residue of the term.®° 

[§ 142] b. Quantity—(1) In General. It fol- 
lows from the definition of a remainder that such 
an estate may be limited only after a preceding es- 
tate which is less than the entire interest disposed 
of, whether that entire interest is the inheritance, 
or is measured by lives, or is merely a term of: 
years;°' in other words, the particular estate must 
be of such quantity as would leave a reversion in 
the grantor, had the particular estate been the only 
interest conveyed.®? Accordingly, a remainder ean- 
not be limited on a fee simple, because that is the 
entire inheritance, and after a grant or devise of 
the fee nothing can be left to limit over;>? but es- 
tates in fee may be limited as alternative remain- 
ders, substitutional remainders, or remainders on a 
contingency with a double aspect when two conecur- 
rent fees are limited by way cf remainder as sub- 
stitutes or alternatives, one for the other, the latter 
to take effect in case the prior one should fail to 
vest in interest, since in such cases neither remain- 
der is limited upon or after the other, but as soon 
ee Y.—Striker y. Mott, 28 N. Y. 


56 Mo. A. 563. 


Brooking, 1 Vent. 188, 86 Reprint 
128. 


See infra § 146. 

42. See Deeds § I1. 

43. Buckler v. Hardy, 
585, 78 Reprint 828; 2 
Comm. p 166. 

44. Brigham vy. Peter Bent Brig- 
ham. Hospital, 134 Fed. 513; 67 CCA 
393; Marshall v. Gingell, 21 Ch. D. 
T90R ew EADDISS a Ve urney,.2 17 | Ch... D; 
BAT Berry Veo Berry, imi ..Ch. DD: 657; 
Chapman vy. Blissett, Cas. t. Talb. 
145, 25 Reprint 708; Hopkins v. Hop- 


Cro. Eliz. 
Blackstone 


Kans; Cas. t:..-Talb. 445. .25 Reprint 
653; Fearne Rem. p 303. See also in- 
fra § 168. ‘ 


45. Astley v. Micklethwait, 15 Ch. 


D. 59; Fearne Rem. p 320, Butler’s 
note (e). 
46. See statutory provisions; and: 


Ala.—Smaw v. Young, 109 Ala. 528, 
20 S 370. 

Ark.—Bunch vy. Nicks, 50 Ark. 367, 
7 SW 563. 

Cal.—Barry v. All Persons, etc., 158 
Gal; 435, 111.P 249.’ Ripperdan . v. 
Weldy, 149 Cal. 667, 87 P 276; Blake- 
man v. Miller, 136 Cal. 138, 68 P 
587, 89 AmSR 120; Hawes v. Stebbins, 
49 Cal. 369. 

Ga.—Toombs v. Spratlin, 127 Ga. 
766, 57 SE 59; Shealy v. Wammock, 
FAS P Gan 93; 242. SH 2395 (Greer Vv. 
Pate, 85 Ga. 552, 11 SE 869; Loyless 
vy. Blackshear, 43 Ga. 327. 

Ill.—White v. Willard, 232 Tll. 464, 
838 NE 954; Shackelton v. Sebree, 86 
Tll. 616. 

Ind.—Beatson v. Bowers, 174 Ind. 
601, 91 NE 922; Alsman v. Walters, 
(As) 4.101 NE: 117. 

Iowa.—Shafer v. Tereso, 133 Iowa 
342, 110 NW 846; Leaver v. Gauss, 
62 Iowa 314, 17 NW 522. 

Kan.—Miller v. Miller, 91 Kan. 1, 
126 P 953, 1 LRA1915A 671, AnnCas 
1917A 918. 

Mich.—L’Etourneau v. Henquenet, 
89 Mich. 428, 50 NW.1077, 28 AmSR 
310. 

Minn.—Sabledowsky v. Arbuckle, 50 
Minn. 475, 52 NW 920. 

Mo.—Buxton v. Kroeger, 219 Mo. 
224, 117 SW 1147; Owen v. Eaton, 

N. Y.—Moore v. Littel, 41 N. Y. 
66. 

Tex.—Lockridge v. McCommon, 90 
Tex. 234, 38 SW 33. 

Vt.—Gorham vy. Daniels, 23 Vt. 
600. 


Shriver, 75 W. Va. 401, 83 SE 1011; 
Lauck v. Logan, 45 W. Va. 251, 31 
SE 986; Carney v. Kain, 40 W. Va. 
738, 23 SE 650; McDodrill v. Pardee, 
etc., Lumber Co., 40 W. Va. 564, 21 
SE 878. 

Wis.—Ferguson v. Mason, 60 Wis. 
377, 19 NW 420. 

[a] Indestructibility of estate.— 
When such estates are limited after 
a precedent estate, they cannot be 
destroyed by any act of the first 
taker except in accordance with the 
instrument limiting them. Hovey 
v.. Nellis, 98 Mich. 374, 57 NW. 255; 
L’Itourneau.v, Henquenet, 89 Mich. 
428, 50 NW, 1077, 28 .AmSR 310; 
Case v. Green, 78 Mich. 540, 44 NW 
578; Moore v, Littel, 41 N. Y. 66. 
See also infra § 162 et seq. 

{b] Determination of preceding es- 
tate—By virtue of such statutes a 
remainder (a future estate limited 
after a preceding estate) is not af- 
fected, if valid in its creation, by 
the termination of the preceding es- 
tate before the happening of the con- 
tingency on which the remainder is 
limited to take effect. Hennessy v. 


Patterson, 85 N. Y. 91; Moore v. 
Littel, 41 N. Y. 66. See also infra 
§ 152%. 

47. See infra § 200; and Wills [40 
Cyc, 1644]. 

48. See statutory provisions, 


49. See statutory provisions; and 
Yocum v. Siler, 160 Mo. 281, 61 SW 


208; Green v. Head, 54 Misc. 454, 
104 NYS 883. See also supra § 140. 
[a] Dlustration.—A contingent 


remainder in fee limited on a prior 
remainder in fee, to take effect if the 
first remainderman dies under twen- 
ty-one, or otherwise loses his estate 
before arriving at full age. See stat- 
utory provisions. i 

50. See statutory provisions; and 
Gilman v. Reddington, 24 N. Y. 9 
[mod 1 Hilt. 492]; Matter of Bcegar- 
dus, 43 Misc. (N. Y.) 473, 89 NYS 
478. 

51. See supra § 130. 

52. U. S.—Anderson v. Messinger, 
146 Fed. 929, 77 CCA 179, 7 LRANS 
1094. 

Ind.—Outland vy. Bowen, 115 Ind. 
150, 17 NE 281, 7 AmSR 420. 

Minn.—Whiting v. Whiting, 42 
Minn. 548, 44 NW _ 1030. 

Mo.—Armor v. Frey, 253 Mo. 447, 
161. SW 829. 

N. H.—Burleigh v., Clough, 52 N. 
H. 267, 18 AmSR 23. 


R. I.—Kenyon’s Pet., 17 R. I. 149, 
20 A 294. 
40 S. C. 


S. C.—Allen 
L. 54. 

Eng.—Willion v. Berkley, Plowd, 
223, 75 Reprint 339; Gardner vy. Shel- 
don, Vaugh. 259, 124 Reprint 1064; 
Doe ve"-Holme, 3° Wilsi"'C) PP: 237, 
95 Reprint 1032; Tiedemann Real 
Prop. Dy ol 6s 

{a] MIlustrations.—(1) A second 
estate in remainder cannot rest up- 
on a first estate in remainder which 
is given to one and his heirs, for 
the whole estate is exhausted in the 
gift of this first remainder. Ander- 
son v. Messinger, 146 Fed. 929, 77 
CCA 179, 7 LRANS 1094. (2) A de- 
vise to a trustee and his heirs for 
and during the natural life of the 
cestui que trust creates merely an 
estate pur autre vie in the trustees, 


v. Fogler, 


after which a remainder may | be 
limited. Kenyon’s Pet., 17 R. I. 149, 
20° A. 294. 

53. Ala.—Horton v. Sledge, 29 
Ala. 478. 

Conn.—Bristol Vv. Atwater, 50 
Conn. 402; Macumber v. Bradley, 28 
Conn, 445. 

Ill.—Palmer v. Cook, 159 Ill. 300, 
42 NE 796, 50 AmSR 165. 

Ind.—Outland v. Bowen, 115 Ind. 


150, 17 NE 281, 7 AmSR 420. 
Ky.—Fulton v. Teager, 181 Ky. 381, 
209 SW. 535. 


Me.—Sayward v. Sayward, 7 Me. 
210,022 Am Dy 21908 
Md.—Starr v. Starr Methodist 


Protestant Church, 112 Md. 171, 76 
AMS 5. 

Mass.—Blanchard vy, 
Pick. 47. 

Minn.—Whiting v. 
Minn. 548, 44 NW 1030. 

Mo.—Chew v. Keller, 
13 SW 395. 

N. H.—Burleigh vy. Clough, 
H.. 267, £3 Aon Ri23. 

N. Y.—Van Rensselaer v. Hays, 19 
N. Y. 68, .75 AmD 278 [aff 27 Barb. 
104]. 


S. C.—Davis v. Hodge, 102 S. C. 
178, 86 SE 478; Allen v. Fogler, 40 
Ss. C. L. 54; Buist v. Dawes, 23 S.-C. 
Eq. 37. 

Tex.—Wells v. Houston, 23 Tex. 
Civ. A, 629, 654, 57 SW 584 [quot 2 
Minor Inst. 331, 332]. 

Wng.—Willion v. Berkley, Plowd. 
223, 75 Reprint 339; Gardner v. Shel- 
don, Vaugh, 259, 124 Reprint 1064; 


Brooks, 12 
Whiting, 42 
100 Mo. 362, 
52 N. 


990 [21C.J.] 


as either becomes vested all rights under the other 
are forever excluded.®4 A qualified, base or deter- 
minable fee,°> although not of the dignity of a fee 
simple, because of its dependence on collateral cir- 
cumstances, carries with it during its continuance 
the same rights and privileges as a fee simple, and 
is so far regarded as the entire inheritance that a 
remainder cannot be limited on it,°® although there 
are some decisions upholding a remainder after a 
determinable fee.®7 In the ease of a conditional 
fee °8 there are early authorities supporting the view 
that before the passage of the statute de donis °° 
remainders might be limited on them,®° but it seems 
to be well settled by the decisions since the enact- 
ment of this statute that no remainder can be lim- 
ited after a conditional fee,®1 although such a limi- 
tation may be good as executory devise.°? The par- 
ticular estate 1s usually an estate for life,°* meas- 
ured by the life of the person to whom the particu- 
Jar estate is given or by the life of a third person.** 
Although it has been said that the particular es- 
tate may be for a term of years,®® the estate of free- 
hold at common law is during the continuance of 
such a term, not ‘‘a remainder of freehold on a 
term of years,’’ but rather ‘‘a freehold in posses- 
sion subject to the term,’’®* and by statute it is 
now frequently provided that a remainder may be 
supported by an estate for years,°7 provided the 
contingency upon which it is limited is such that it 
must occur within the period of the rule against 
perpetuities.°* In’ some states it is also provided 
that no estate for life can be limited as a remainder 
on a term of years except to a person in being at 
the creation of such estate.°® No remainder can 


Doe v.. Holme, 3 Wils.- C, P, 237; 95\ 9° S.-C, Hq. 419; 
Reprint 1032. horst\'28)-SAv'e. 
{a] Beason for rule is that this 


ESTATES 


Mazyck v. Vander- 
Berkley, Plowd. 223, 75 Reprint 339: 


: 
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be limited after an estate at will or by sufferance, 
because such an estate is of a nature so slender and 
precarious that it is not regarded as a portion of the 
inheritance.?® The principles of the common law 
regarding the quantity of the particular estate have 
been considerably modified by .statutes.™ 

Estates tail. Since the enactment of the statute 
de donis,72 a remainder may also be limited after 
an estate tail.7? In the United States the doctrine 
in regard to remainders limited after estates tail 
has been greatly changed by statute.7* These stat- 
utes either abolish estates tail, thus restoring condi- 
tional fees as they existed at common law, and 
preventing the limitation of a remainder after such 
a conditional fee,?* or they convert estates tail into 
estates in fee simple,’7 and similarly prevent the 
limitation of a remainder on such an estate tail,’® 
converted into a fee simple on which no remainder 
can be limited;7® or they convert a fee tail into a 
life estate in the donee in tail with remainder in fee 
to his issue ®° thus defeating any remainder over 
unless it can be sustained either as a contingency 
with a double aspect,®*! or as an executory interest ;*” 
or they leave it still a subsisting estate tail,®* on 
which a remainder may be effectually limited ;** or 
they expressly provide that a remainder limited on 
what was formerly an estate tail shall be valid as a 
contingent remainder on a fee simple and shall vest 
in possession on the death of the first taker without 
issue living at the time of such death,*® 

[§ 143] (2) Successive Remainders. Any num- 
ber of particular estates, each less than the fee, may 
precede the remainder, in which case each estate in 
the series will be a remainder to all the estates 


70. 2 Blackstone Comm. p 166. 
71. See statutory provisions; and 
Jewell v. Pierce, 120 Cal. 79, 52 P 132. 


48; Willion v. 


would be the creation of an estate 
in derogation of the fee, a rule pre- 
vailing, although the fee is a quali- 
fied one, or a conditional or base fee, 
like a defeasible fee. Fulton v. Tea- 
ger, 183 Ky. 381, 209 SW 535. 

54. See supra § 140. 

55. See supra § 18. 

56. Outland v. Bowen, 115 Ind. 
150, 17 NE 281, 7 AmSR 420; Fulton v. 
Teager, 181 Ky. 381, 209 SW 5385; Mor- 
gan v. Long, 90 SW 1042, 28 KyL 1126; 
Hennessy v. Patterson, 85 N. Y. 91; 
yt Se v. Hodge, 102 S. C. 178, 86 SE 
478. 

57. Tyler v. Theilig, 124 Ga. 204, 
52 SE 606. 

[a] Iustration.—Estate to wife 
“from all charge or limitation to 
her own proper use, benefit and be- 
hoof. In the event that I and my 
said wife should die without chil- 
dren, then I give, bequeath, and de- 
vise the said above described real 
estate to my wife’s sister, [F.] to 
have and to hold the same in fee sim- 
ple,’ gives the widow a fee simple 
estate determinable upon her death 
without issue, in which event the 
wife’s sister would take a fee sim- 


ple estate. Tyler v. Theilig, 124 Ga. 
204, 205, 52 SE 606. 

58. See supra § 19. 

59. St. 13 Edw. 1, Westminster 2 
Chet, 

60. Gardener vy. Sheldon, Vaugh. 


259, 124 Reprint 1064; Bracton lib 2 
cc 6 fol 18b; Fleta lib 3 e 9 .§ 9. 
61. Outland v. Bowen, 115 Ind. 
150, 17 NE 281, 7 AmSR 420; Fulton 
v. Teager, 183 Ky. 381, 209 SW 535; 
Davis: ‘vi... Hodge; 10285 CC. 178, 
86 SE 478; Williams v. Caston, 
32 S. C. L. 130; Bedon v. Bedon, 
18 S. C. L. 231; Buist v. Dawes, 23 
SHG) Hg. 937%3t Deas) ve Horry, LLC. 
BKq. 244; Edwards v. Barksdale, 11 
S. C. Eq. 184; Adams v. Chaplin, 
10 S. C. Ey. 265; Bailey v. Seabrook, 


Stafford v. Buckley, 2 Ves. 170, 28 
Reprint 111,53, ERC 189. But ‘see 
Cruger v. Heyward, 2 S. C. Eq. 94 
(overruled so far as in conflict by 
cases cited supra this note). 

62. Macumber y. Bradley, 28 Conn. 
445; Starr v. Starr Methodist Prot- 
estant Church, 112 Md. 171, 181, 76 


A 595; Norris v. Beyea, 13 N. Y. 
273 [rev 15 Barb. 416]; Buist v. 
Dawes, 23 S. C. Eq. 87. And see 
infra § 195 et seq; Wills [40 Cyc 


1640 et seq]. 

63. Houghton y. Brantingham, 86 
Conn. 630, 86 A 664; Farrell v. Far- 
Kelli 267 UEC, JO Be 652. 

64. Kenyon’s Pet., 17 R. I, 149, 20 
A 294. 

65. 2 Blackstone Comm. p 164; 
Fearne Rem, p 38, Butler’s note (c). 

[a] Dlustration.—Estate to A for 
twenty-one years, remainder to B 
and his heirs. 

66. Shafer v. 133 Iowa 
342, 110 NW 846. 

[a] Explanation.—There 
no such thing as a remainder of 
freehold expectant on a term of 
years, because the existence of a 
prior term of years does not prevent 
the first vested estate of freehold 
from being an estate of freehold in 
possession. Since, however, the pos- 
session of the freeholder is, in such 
a case, subject to the rights of the 
termor, and since these rights may, 
and in practice usually do, deprive 
the freeholder of the immediate use 
and occupation of the land during 
the term, the’ result is for many 
practicable purposes the same as if 
the freehold subsisted only as a ver- 
itable remainder. 

67. See statutory provisions; and 
Shafer v. Tereso, 133 Iowa 342, 110 
NW 846. 

68 See Perpetuities [30 Cyc 1477 
et seq]. 

69. See statutory provisions. 


Tereso, 


can be 


nm St. 13 Edw. I Westminster 2 
Chie. 

73. U. S.—wWillis v. Bucher, 30 F. 
Cas: No. 17,769,. 3\"Wash, C. C. 369. 

Ill— Boatman v. Boatman, 198 Ill. 
414, 65 NE 81. 

Me.—Richardson vy, Richardson, 80 
Me, 585, 16 A 250. 

Mass.—Dorr v. Johnson, 170 Mass. 


540, 49 NE 919; Allen v. Ashley 
School Fund, 102 Mass. 262; Hall 
v.. Priest, 6: Gray..18. 

N. Y.—Wilkes vy. Lion, 2 Cow. 333. 


Pa.—Taylor v. Taylor, 63 Pa.. 481, 
3 AmR 565. 

Eng.—Webb v. Hearing, Cro. Jac. 
415, 79 Reprint 355; Doe v, Ellis, 
9 Hast 382, 103 Reprint 618. 

See supra § 43. 

Abolition of estates tail see supra 
§ 58. See also Ernst v. Zwicker, 
27 Can. S. C. 594 (subsequent to 
statute abolishing such estates). 

74. See cases infra this section. 

75. See supra § 58; and Rowland 
v. Warren, 10 Or. 129. 

76. See supra § 58. 

77. See supra § 58, 

78. Lott v. Wykoff, 2 N. Y. 355 
[aff 1 Barb. 565]; Wilson v. Wilson, 
32 Barb. (N. Y.) 328; Wilkes v. Lion, 
2 Cow. (N. Y.) 3338; Burfoot v. Bur- 
foot, 2 Leigh (29 Va.) 119; Carter 
v. Tyler, 1 Call (5 Va.) 165; Ernst 
v. Zwicker, 27 Can. S. C. 594. 

79. See supra § 142, 

80. See supra § 58. 

81. See supra § 140. 

82. See supra § 195 et seq. 

83. See statutory provisions; 
supra § 58. 

84. Dorr y. Johnson, 170 Mass. 
540, 49 NE 919; Allen v. Ashley 
School Fund, 102 Mass. 262. 

85. See statutory provisions; and 
Adams vy. Merrill, (Ind.: A.) 85 NE 
114; Nellis v. Nellis, 99 N. Y. 505, 
3 NE 59; Harriot v. Harriot, 25 
App. Div. 245, 49 NYS 447. 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 1 


i 


' double contingency.®° 


| 


§§ 143-145 | 


which precede it, and a particular estate to all which 
follow,*® but in some jurisdictions it is provided by 
statute that successive estates for life can be lim- 
ited only to persons in being.at their creation.’?. A 
remainder over after a contingent remainder in fee 
simple absolute is necessarily contingent,®* because 
a remainder cannot be limited to take effect after 
a fee simple,*® except as an alternative remainder, 
a substitutional remainder, or a remainder on a 
A remainder over after a 
contingent remainder which is a base, qualified, or 
determinable fee, is for the same reason *! neces- 
sarily contingent,®? but it has been said that a con- 
tingent determinable fee devised in trust for some 
special purposes only will not prevent a subsequent 
limitation to a person in esse from being vested.®? 
A remainder over after a contingent remainder not 
in fee simple is not necessarily contingent; if the 
preceding contingent remainder vests in interest and 
takes effect in possession, the remainder over is 
contingent and must await its regular determina- 
tion; if the preceding contingent remainder does not 
vest in interest and take effect in possession, the 
remainder over, being already vested in interest is a 
vested remainder which will vest in possession on 

86. Honywood v. Honywood, 20 


Beay. 451, 52 Reprint 677; 2 Black- 
stone Comm. p 164; Fearne Rem. p 


ESTATES 


tained the age of twenty-one years, 
for the term of his life, 
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the determination of the particular estate, just as 
if there had been no intermediate contingent re- 
mainder at all. 

[§ 144] c. Simultaneous Creation. Another 
characteristic of a remainder is that it must com- 
mence or pass out of the grantor at the time of the 
creation of the particular estate,®® and by the same 
instrument,®® for if the particular estate were first 
created the residue would be a reversion,®? and if 
the remainder were first created it would fail for 
want of a particular estate to support it.28 At com- 
mon law, a remainder might be created by feoffment 
without any writing;°® under the statute of frauds + 
and under statute 8 & 9 Vict.,2 and in the United 
States a writing is necessary.* A conveyance by the 
grantor of his reversion after he has conveyed a 
life estate or other particular estate does not con- 
vert the reversion into a remainder; it still re- 
mains a reversion, although vested in the trans- 
feree.* 

[§ 145] d. Determination—(1) Regularity. It 
is essentially characteristic of a remainder as dis- 
tinguished from an executory devise® that it must 
await the regular determination ® of the particular 
estate, and that it cannot be so limited as to take 


Ga.—Booth vy. Terrell, 16 Ga. 20. 


remainder Ill.—Marvin y. Ledwith, 111 Ill. 


4; 2 Washburn Real Prop. p 222. 

“A remainder could not be limited 
after a fee; but the estate could be 
so devised that the remainder in fee 
should pass to the one or the other 
of two persons, but one of them to 
vest, depending upon the happening 
or not happening of a certain con- 
tingency. In such a case the second 
one vests only when the first fails. 
(Tiedman on Real Property, part 2 
chapter 12, section 415; Washburn on 
Real Property, volume 2, chapter 4, 
section 38, subsection 23). Leppes 
v. Lee, 92 Ky. 16, 20, 17 SW 146, 
13 KyL 317. 

{a] MDlustration.—If land be lim- 
ited to A for life, remainder to B 
in tail, remainder to C in fee, B’s 
estate tail both supports C’s remain- 
der and is itself supported by A’s 
life estate upon which it depends. 
In such case the particular estate 
and all the remainders expectant 
thereon constitute but one fee sim- 
ple. 

87. See statutory provisions. 
also Perpetuities [30 Cye 1511]. 

88. Goodright v. Dunham, 1 Dougl. 
264, 99 Reprint 173; Doe v. Elvey, 4 
Mast 313, 102° Reprint (851; Doe’ v. 
Perryn, 3 T. R. 484, 100 Reprint 690; 
Doe v. Holme, 3 Wils. C. P. 2387, 95 


See 


Reprint 1032. 


[a] Dlustration.—Hstate to widow 
for life, remainder to son of testa- 
tor in fee simple absolute if he 
should marry before the death of 
testator,,and if the son should not 
marry then to testator’s brother. 


g9. See -supra § 142. 

90. See supra §§ 140, 142. 

91. See supra § 142. 

92. [a] Mlustration.—Estate to 


widow for life, remainder to son of 
testator in fee if, and as long as, 
he and his heirs shall live in the 
house, and thereafter remainder in 
fee to testator’s brother. 

93. Lethieullier v. Tracy, Ambl. 
204, 27 Reprint 136, 3 Atk. 774, 26 


Reprint 1243; Fearne Rem. p 
225. 
{a] MDlustration.—The testator de- 


vised lands to his daughter for life, 
remainder to trustees to support con- 
tingent remainders, remainder to her 
first and other sons successively in 
tail; and if the daughter should die 
without issue living at her death, 
then the testator devised the lands 


to trustees and their heirs until the 


testator’s cousin N should have at- 


to trustees to support contingent re- 
mainders, remainder to the: first and 
other sons of N successively in tail; 
and in default of such issue, or in 
case N should die before twenty-one, 
without issue, remainder over. Le- 
thieullier vy. Tracy, Ambl, 204, 27 Re- 
print 136, 3 Atk. 774, 26 Reprint 1243 
(Lord Hardwicke held that the con- 
tingency of testator’s daughter dying 
without issue living at her death af- 
fected only the estate limited to trus- 
tees until N should attain the age of 
twenty-one; that this limitation to 
trustees was not an absolute fee but 
a determinable fee; that the estate 
liniited to N was only contingent un- 
til he should attain twenty-one; and 
that this contingency extended to 
none of the subsequent estates and 
therefore the remainders over to per- 
sons in esse were vested). : 

{[b] Criticism.—The accuracy of 
the report of this case has been ques- 
tioned in that it is highly improb- 
able that Lord Hardwicke should 
have let fall any expression at vari- 
ance with the rule that a remainder 
cannot be limited after a determin- 


able fee. Fearne Rem. p 226, note 
(d). 
94. Bowle’s Case, 11 Coke 79b, 77 


Reprint 1252, 25 ERC 359; Chudleigh’s 
Case, 1 Coke 120a, 76 Reprint 270; 
Lewis v. Waters, 6 East 336, 102 Re- 
print 1316; Whitfield v. Bewit, 2. P. 
Wms. 240, 24 Reprint 714; Ives v. 
Legge, 3 T. R. 488 note, 100 Reprint 
692. 

[a] Tllustration.—A devise to the 
testator’s daughter “during the term 
of her natural life and after her de- 
cease’ to her children “and their 
heirs, and in default thereof” to the 
testator’s son, his heirs and assigns. 


Ives v. Legge, [cit’ Doe v. Per- 
Eryn, -sa vl, VRen488e note,y100,. Re- 
print 692] (where it was held that 


W took under the will a vested re- 
mainder in fee simple expectant on a 
life estate in M, and a contingent 
remainder in tail in M’s children, if 
she should have any; and that the 
provision as to M’s children operated 
to create only a fee tail, although 
the limitation was to them ‘and their 
heirs,” because it was impossible for 
them to die without heirs in the life- 
time of their uncle W or any of his 
children). 

95. U. S.—McArthur vy. Allen, 15 
F. Cas. No. 8,659. 

Fla.—Kingsley v. Broward, 19 Fla. 
722. 


144. 
Ind.—Beatson v. Bowers, 174 Ind. 
601, 91 NE 922 [aff 88 NE 966]. 
Iowa.—Archer v. Jacobs, 125 Iowa 
467, 101 NW 195. 
Pia iadire ard v. Tucker, 121 SW 
Mo.—Payne vy. Payne, 119 Mo. 174, 
24 SW 781. 


Tex.—Wells v. Houston, 23 Tex. 
Civ. A. 629, 654, 57 SW 584. 

Eng. — Throckmerton Vv. Tracy, 
Plowd. p 145,75 Reprint 222; 2 


Minor Inst. p 331. 

[a] Reason for rule.—‘“‘It is this 
which induces the necessity at com- 
mon law of livery of seizin being 
made on the particular estate, when- 
ever a freehold remainder is created. 
For, if it be limited even on an es- 
tate for years, it is necessary that 
the lessee for years should have liv- 
ery of seizin in order to convey the 
freehold from and out of the grantor, 
otherwise the remainder is void. Not 
that the livery is necessary to 
strengthen the estate for years; but, 
as livery of the land is requisite to 
convey the freehold, and yet cannot 
be given to him in remainder without 
infringing the possession of the 
lessee for years, therefore the law al- 
lows such livery, made to the tenant 
of the particular estate, to relate and 
inure to him in remainder, as both 
are but one estate in law.” 2 Black- 
stone Comm. p 167. 

96. Wells v. Houston, 23 Tex. Civ. 


A. 629, 654,57 SW 584. See supra 
§ 130. 

97. See infra § 179. 

98. See supra § 141. 

99. Challis Real Prop. p 60. 

LeerS ta291 Car, Liens 


2. St. § & 9 Vict. c 106; 1 Preston 
Eq. p 90 note q. ; 

38. Anderson v. Messinger, 146 
Fed. 929, 77 CCA 179, 7 LRANS 1094. 
See Fravds, Statute of [20 Cyc 209 
et seq]. 

4 See infra § 199. 

5. See supra § 130; infra § 200. 

6. Bigley v. Watson, 98 Tenn. 353, 
39 SW 525, 38 LRA 679. 

[a] Dlustration.—Land to pass at 
death of wife to children then liv- 
ing, and the issue of such as may 
be dead, the remainder ceases only 
on her death, regardless of her ad- 
vanced age at the death of the longer 
liver of her children which occurred 
many years before her death. Bigley 
v. Watson, 98 Tenn. 353, 39 SW 525, 
38 LRA 679. 
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effect in possession in derogation or defeasance of 
A subsequent estate limited 
to take effect on a condition which is to defeat the 
preceding particular estate § is void at common law 
as a remainder,® unless limited upon an event which 
destroys the particular estate by merging the par- 
ticular estate with the remainder,!® because a re- 
mainder cannot take effect in derogation of the 
particular estate;'+ but whether created by grant 
or by devise it may be valid and effectual as a con- 
ditional or executory limitation;!* it may be a case 
where the preceding particular estate is subject to a 
condition and the remainder has no relation to or 
dependence upon the condition,!* and it may also be 
validated by a statutory provision that the contin- 
geney on which a remainder is limited may operate 
to abridye the precedent estate,* which was not 


the particular estate.’ 


permissible af common law.*® 


7. Ark.—Myers v. Weimer, 69 Ark. 
319, 63 SW 52. 

Md.—Starr v. Starr Methodist Prot- 
estant Church, 112 Md. 171, 76 A 595. 

N. Y.—Hennessy v. Patterson, 85 
N. Y. 91; Hope vy. Seaman, 119 NYS 
713 [mod on other grounds 137 App. 
Dive, 86,122 NYS) 127% (afl. 204 Ne Y: 
563 mem, 97 NE 1106 mem)]. 

N?) Cl—Watson’ v; Dodd, 68° Nv C 
528. 

Tex.—Wells v. Houston, 
Civ. A. 629, 654, 57 SW 584. 

8. [a] Illustration.— Estate to 
widow for life, provided that if she 
marries her interest shall at once 
cease and the land immediately vest 
in B. Fearne Rem.p10, Butler’s note. 
‘This is a life estate which is deter- 
minable regularly by the death of the 
life tenant, and an attempt to deter- 
mine it irregularly by the condition 
which is to vest the remainder will 
render the remainder void at common 
law. 

9. Myers v. Weiner, 69 Ark. 319, 
63 SW 52; Goodtitle v. Billington, 2 
Dougl. 725; Fearne Rem. p 270. 

10. Myers v. Weiner, 69 Ark. 319, 
63 SW 52; Goodtitle v. Billington, 2 
Dougl. 753, 99 Reprint 481; 2 Wash- 
burn Real Prop. p 638. 

[a] Illustration.—Estate to wife 


23° Lex. 


for life or as long as She remained. 


grantor’s wife or widow, and at her 
death or remarriage, with remainder 
in either case to grantor’s heirs. 
Myers v. Weiner, 69 Ark. 319, 68 SW 
52 (this remainder would seem to 
be void at common law because the 
remainder depends upon an event [re- 
marriage of the widow] which de- 
stroys the particular estate support- 
ing it; but it will be upheld, how- 
ever, because it is to take effect by 
means of a merger of the particular 


estate [wife’s life estate] and 
the remainder [estate in grantor’s 
heirs]). 

Merger generally see infra § 233 et 
seq. : 

11. See supra § 141. 

12. See supra § 195 et seq. 

13. [a] MDilustration.—Estate to 


widow as long as she remains tes- 
tator’s widow or until remarriage, 
with remainder over. Fearne Rem. p 
10 Butler’s note (this is not a life 
estate to widow regularly determin- 
able at her death, but an estate to the 
widow which is regularly determin- 
able by the words of its creation 
either by the widow’s death or by 
her remarriage). 

14. ‘See statutory provisions; and 
Mellhinny v. MclIlhinny, 137 Ind. 411, 
37 NE 147, 45 AmSR 186, 24 LRA 


489. 
15. See cases supra notes 7-11. 
16. U. S.-—Anderson y. Messinger, 


146 Fed. 929, 77 CCA 179, 7 LRANS 
1094; McArthur v. Allen, 15 F. Cas. 
No. 8,659. 

tll. Belding y. Parsons, 257 Ill. 
422, 101 NE 570; Bond y. Moore, 236 


ESTATES 


[§ 146] 
eral. 


not take effect 


ited upen such 


Ill. 576, 86 NE 386, 19 LRANS 540; 
Madison vy. Larmon, 170 Ill. 65, 48 
NE 556, 62 AmSR 3856; Marvin vy. 
Ledwith, 111 Ill. 144. 

Mass.—Simonds vy. Simonds, 199 
Mass.'552, 85 NE 860, 19 LRANS 686. 

Mich.—St. Amour v. Rivard, 2 
Mich, 294. 

N. C.—Hooker vy, Bryan, 140 N. C. 
402, 53 SE 130. 

Tex.—Anderson v. Menefee (Civ. 
A.) 174 SW 904; Wells v. Houston, 
23 Tex. Civ. A. 629, 654, 57 SW 584 
[quot 2 Minor Inst, pp 331, 332}. 

Eng.—Boraston’s Case, 3 Coke 16a, 
76 Reprint 664; Cholmley’s Case, 2 
Coke 50a, 76 Reprint 527; Chudleigh’s 
Case, 1 Coke 120a, 76 Reprint 270; 
Archer’s Case, 1 Coke 66b, 76 Reprint 
146; Colthirst v. Bejushin, Plowd. 
20, 75 Reprint 33; Blackstone Comm. 
p 168; Challis Real Prop.; Fearne 
Rem. p 305; 4 Kent Comm. p 248; 
Preston Hst. p 938; Williams Real 
Prop. p 197. 

See also infra § 162 et sea. 

[a] MDlustration.—Where the en- 
joyment of a vested remainder was 
postponed until H attained the age 
of twenty-one, and he died before 
attaining such age, the previous dis- 
positions of the interest immediately 
terminated, and the right of immedai- 
ate enjoyment of the property passed 
at once to the remainderman’s heirs 
at law and next of kin. Hooker vy. 
Bryan, 140 N. C. 402, 53 SE 130. 

{b] This rule applies whether the 
preceding estate reaches its natural 
termination or js ended prematurely 
by mergery forfeiture, or otherwise. 
Bond v. Moore, 236 Ill. 576, 86 NE 
386, 19 LRANS 540. See also infra 
§ 162 et seq. 

17. Brigham vy. Peter Bent Brig- 
ham Hospital, 134 Fed. 518, 67 CCA 
393; Marshall v. Gingell, 21 Ch. D. 
790; Abbiss v. Burney, 17 Ch. D. 211; 
Berry v. Berry, 7 Ch. D. 657; Chap- 
man y. Blissett, Cas. t. Talb. 145, 25 
Reprint 708; Hopkins v. Hopkins, Cas. 
t. Talb. 44, 25 Reprint 653; Fearne 
Rem. p 308. 

Protection of contingent remainders 
see infra § 168. 

18. Astley v. Micklethwait, 15 Ch. 
D. 59; Fearne Rem. p 320, Butler’s note 
(e). 

19. Cunliffe v. Brancker, 3 Ch. D. 
393; Chudleigh’s Case, 1 Coke 120a, 
76 Reprint 270; Smith v. Belay, Cro. 
Eliz. 630, 78 Reprint 870; 
Wynston, Cro, Jac. 168, 79 Reprint 
147; Mansell v. Mansell, 2 P. Wms. 
678, 24 Reprint 913; Fearne Rem. p 
324. § 

Uses see infra § 195. 

20. See supra § 130. 

21. U. S.—Doe vy. 
Wall. 458, 18 L. ed, 869. 

Ga.—Edwards v. Edwards, 147 Ga. 
12, 92 SE 540. 

Tl1l—Stoller v. Doyle, 257 Ill. 369, 
100 NE 959; Bond v. Moore, 236 Ill. 
576, 86 NE 386, 19 LRANS 540; Mad- 


Considine, 6 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(2) ° 
The remainder must vest in right during the | 
continuance of the particular estate, or eo instanti 
that it determines,'® .unless the legal estate is in 
trustees 17 or the remainder is limited out of an 
equity of redemption,!® as well when a remainder is 
limited by way of use as when it is created by a 
conveyance at common law,?!® since otherwise it will 


Bould v. 
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Immediate Vesting—(a) In Gen- a 


in possession immediately on the 


determination of the particular estate.?° If the pre- 
ceding particular estate reaches its natural termina- 
tion or is defeated by act of the tenant or by oper- 
ation of law before the happening of the contin- 
gensy upon which the contingent remainder is to 
vest, the remainder is defeated ;?! and such a prema- 
ture determination of the preceding particular es- 
tate will serve to accelerate a vested remainder lim- 


particular estate.2? A contingent 


ison v. Larmon, 170 Ill. 65, 48 NE 
556, 62 AmSR 356. 
Ind.—Dale vy. Bartley, 58 Ind. 


101. 

Iowa.—Archer v, Jacobs, 125 Iowa 
467, 101 NW 195. 

Ky.—Kearns vy. Anderson, 124 SW 
271; Lowe vy. Stepp, 132 Ky. 75, 116 
peat 293; Augustus v. Seabolt, 3 Metc. 
155. 

Md.—Rogers v. Baltimore Safe De- 
posit, ‘etes-' Co." 97 Mal 674-9" 55 
A 679 
ae ae eee v. Newlin, 63 Miss. 
192. 

N. H.—Hayward vy. Spaulding, 75 
ING ETI 9)2 52 TA OAS 

N. J.—In re Dowe, 68 N. J. Eq. 11, 
64 A 803. 

N, Y.—Purdy v. Hayt, 92 N. Y. 446 
[rev 27 Hun 613]; Kelso y. Lorillard, 
85 N. Y. 177. [aff 8 Daly 300}. 

Or.—Love y. Lindstedt, 76 Or. 66, 
147 P 935, AnnCas1917A 898. 

Pa.—In re Gunning, 234 Pa. 144, 83 
A 61; McCay v. Clayton, 119 Pa. 133, 
12 A 860; Lyle vy. Richards, 9 Serg. & 
a 322; May’s Hst., 24 Pa. Dist. 

S. C.—Bouknight v. Brown, 16 S. C. 
nore McElwee v. Wheeler, 10 S. C. 

Tenn.—Lumsden vy. Payne, 120 
Tenn. 407, 114 SW 483, 21 LRANS 
605; Ryan v. Monaghan, 99 Tenn. 338, 
42 SW 144; Peck y. Carmichael, 9 


Yerg. 325. 

Eng.—Price v. Hall, L. R. 5 Eq. 
399; Rhodes v. Whitehead, 2 Dr. & 
Sm. 532, 62 Reprint 722; Festing v. 


Allen, 12° M. & W. 279, 152 Reprint 


1204. 25 ERC 604; Purefoy v. Rog- 
ores 2 Saund. 380, 85 Reprint 
1 ‘ 


See also infra § 162. 

{a] Mlustrations.—(1) Life estate 
in the first taker with remainder over 
to his surviving children, and no 
children in esse at creation or before 
termination of life estate. Edwards 
v. Edwards, 147 Ga. 20, 92 SE 540. 
(2) Remainder to children of testa- 
tor’s son at his widow’s death, and 
no children born during the existence 
of the life. estate. Hayward v. 
Spaulding, 75 N. H. 92, 71 A 219. 
(3) Remainder conditioned upon re- 
mainderman’s surviving another per- 
son, and he dies before such person. 
Kelso vy. Lorillard, 85 N.Y. 177 [aff 
8 Daly 300]. (4) Remainder to son 
after life estate to be defeated in 
case of his death before reaching 
maturity. Kelso v. Lorillard, 85 N. Y. 
177, [aff “8° Daly 3003. .¢5). A -life 
tenant with a subsequent contingent 
remainder may make a tortious con- 
veyance,' thus forfeiting his life estate 
and destroying the contingent re- 
mainder, and upon reconveyance of 
the tortious title such life tenant will 
hold free from the contingent remain- 
der. Bond v. Moore, 236 Ill. 576, 86 
NE 386, 19 LRANS 540. 

22. See infra § 148, 


/ 


4 


~ §§ 146-147] 


remainder which cannot take effect immediately on 
the first determination of the particular estate -can- 
not vest afterward, although the particular estate 
should again come in being.?? A contingent remain- 
der is defeated when the particular estate is altered 
In quantity of interest, but not when the alteration 
is merely in quality. A contingent remainder may 
fail as to one part and not as to another when the 
preceding estate is in several persons, in common 
or in severalty,?> since the particular tenant of one 
part may die before the contingency happens and 
the tenant of another part survive it;2* and it may 
take effect in some and not in all the persons to 
whom it is limited,?? since some may come in esse 
before the determination of the preceding estate 
and others not.?* Although it was formerly a dis- 
puted question whether a remainder to a posthumous 
child was defeated because the remainderman was 
not in esse at the determination of the particular 
estate,?® all doubts on this subject have been re- 
moved by statute both in the United States °° and in 
England *1 where although the statute does not, in 
terms, include devises, and no direct decision has 
held that it applies to wills, this has been assumed 
by the courts.3? 

[§ 147] (b) Fee in Abeyance. Some authori- 
ties hold that where a contingent remainder of the 


‘inheritance is limited by a conveyance operating at 


common law, the estate in remainder immediately 
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passes out of the grantor, is in abeyance (sometimes 
expressed as in nubibus or in gremio legis) 32% where 
it awaits the contingency, and if that results fa- 
vorably vests in the remainderman, but if the re- 
mainder fails to vest at or before the determina- 
tion of the particular estate the grantor or his heirs 
may reénter.?* The logical and more reasonable the- 
ory, however, is that in such a ease the inheritance 
remains in the grantor or his heirs or in the heirs 
of the testator, until the contingency happens to 
take it out of them.*4 The courts consider the the- 
ory of a fee in abeyance as odious and never rec- 
ognize it except in cases of urgent necessity.2> Ae- 
cordingly a contingent remainder of the measure of 
freehold, unless the legal estate is in trustees,3° 
is void ab initio unless supported by a previous vest- 
ed estate of freehold capable, in its original limita- 
tion, of enduring till the vesting of the remainder,?* 
although like any other contingent remainder it may 
be good as an executory devise or springing use,** 
but if preceded by a life estate which is a freehold 
followed by a term of years it will be upheld.®® The 
failure of a contingent remainder because it is lim- 
ited after a term of years does not invalidate a sub- 
sequent vested remainder, which is thereby acceler- 
ated;#° and in some jurisdictions a term of years 
is by statutory enactment sufficient to support a 
contingent remainder of freehold.*t A contingent 
remainder for years does not require a preceding 


23. See infra § 162. 

24. Lyle v. Richards, 9 Serg, & 
R. (Pa.) 322; Harrison v. Belsey, 
Pollexf, 573, 86 Reprint 650, T. Jones 
136, 84 Reprint 1185, T. Raym. 413, 
83 Reprint 216; Lane v. Pannell, 1 
Rolle 238, 317, 81 Reprint 459, 512; 
Harrison v, Belsey, 1 Vent. 345, 86 
Reprint 222; Fearne Rem. p 339; 4 
Kent Comm. p 253. See also § 162 et 
seq. 

{a] MDlustration.—A fee tail con- 
verted into a fee simple by suffering 
a recovery. Lyle v. Richards, 9 Serg. 


ScmrteGrad. )oroae. 
25. See cases infra note 26. 
[a] Tilustration.—Estate to speci- 


fied children and grandchildren for 
life, with remainder in fee to grand- 
children living at death of last speci- 
fied child or grandchild. Madison v. 
Larmon, 170 Ill, 65, 48 NE 556, 62 
AmSR 356 (remainders in fee limited 
after life estates which determine be- 
fore the last life estate fail because 
they cannot by the terms of the will 
vest before the determination of the 
particular estate and they will revert 
to the heirs of testator). 

26. Madison v. Larmon, 170 Ill. 65, 


48 NE 556, 62 AmSR 356; Fearne 
Rem. p 309. 
27. Fearne Rem. p 312. 


[a] MZllustration.—Hstate to widow 
for life with remainder to such 
grandchildren of testator as may be 
living at widow’s death. 

23. Fearne Rem, p 312. 

29. Reeve v. Long, 1 Salk. 227, 91 
Reprint 202. f 

{a] Zllustration.—An estate lim- 
ited to A for life, remainder to his 
eldest son in tail. A died leaving his 
wife enceinte, and she afterward had 
a son. It was held that the son, 
not being in esse’ at the time of the 
determination of the particular 
estate, could not take under the 
limitation. This decision was _ re- 
versed by the house of lords against 
the opinions of all the judges. 
Reeve v. Long, 1 Salk? 227, 91 “Re- 
print 202. bah 

30, See statutory provisions; and 
Crisfield v. Storr, 36 Md. 129, 11 AmR 


480. 
10 & 11 Wm. III c 16. 
32. Bull. N. P. p 105; Roe v. Quart- 
ley, 1 T. R, 630, 99 Reprint 1290. 
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“There is a tradition that as the 
case of Reeve v. Long, 1 Salk. 227, 
91 Reprint 202, arose upon a will, the 
lords considered the law to be settled 
by their determination in that case, 
and were unwilling to make any ex- 
press mention of limitations or de- 
vises made in wills, lest it should 
appear to call in question the au- 
thority or propriety of their determi- 


nation.” Coke Litt. p 298a, Butler’s 
nots. 
32144. See supra § 16. 


33. Illinois Cent. R. Co. vy. Bos- 
WOrthetoo Us soe 02, e LOC. Zoe 33 
L. ed. 550; Edwards vy. Edwards, 147 
Ga. 12, 92 SE 540; Beck’s Case, Litt. 
253, 124 Reprint 233; Colthirst v. Be- 
jushin, Plowd. p 20, 75 Reprint 33; 
2 Blackstone Comm. p 168; Coke Litt. 
p 378a; 4 Kent Comm. p 248. 

{a] History.—By the feudal law 
the freehold could not be vacant, or 
as it was termed, in abeyance. There 
must have been a tenant to fulfil the 
feudal] duties or returns, and against 
whom the rights of others might be 
maintained. If the tenancy once be- 
came vacant, although but for one 
instant, the lord was warranted in 
entering on the lands; and the mo- 
ment the particular estate ended by 
the cession of the tenancy all limita- 
tions of that estate were also at an 
end. From these principles are de- 
duced the rules that no freehold re- 
mainder can be well created unless it 
is supported by an immediate estate 
of freehold, vested in some person 
actually in existence, who may an- 
swer the precipe cf strangers, and 
also that it is necessary that the re- 
mainder should take effect during the 
existence of such particular estate, 
or eo instanti that it determines. 
Watkins Conv. p 94. 

34. Ga.—Edwards v. Edwards, 147 
Ga. 12, 92 SE 540. 

Ill.— Belding v. Parsons, 258 Ill. 
422, 101 NE 570; Peterson vy. Jackson, 
196 Ill. 40, 63 NE 643. 

Towa.—Archer y. Jacobs, 125 Iowa 
467, 101 NW 195. 

Ky.—Baxter v. Bryan, 133 Ky. 239, 
94 SW 633, 29 KyL 658; Leppes v, 
Lee, 92 Ky. 16, 17 SW 146, 13 Kyl 
Bir 

N. Y.—Upington v. Corrigan, 179 
Hun 488, 29 NYS 1002, 


Eng.—Davis vy. Speed, Carth. 262, 
90 Reprint 755; Lovie’s Case, 10 Coke 
78a, 77 Reprint 1043; Clere’s Case, 6 
Coke 17b, 77 Reprint 279; Plunket v. 
Holmes, 1 Lev. 10, 83 Reprint 271; 
Purefoy vy. Rogers, 2 Saund. 380, 85 
Reprint 1181; Fearne Rem. p 360 et 
seq. 

[a] Tllustration.—An heir of the 
grantor can maintain an action in 
ejectment when a remainder has 
failed because of noncompliance with 
a condition subsequent. 

35. See supra § 16. 

36. See supra § 146. 
infra § 168. 

387. Green vy. Gordon, 38 App. (D. 
C.) 443; Davis v. Speed, 4 Mod. 153, 
87 Reprint 318, 2 Salk. 675, 91 Re- 
print 574; Scatterwood v. Edge, 1 
Salk. 229, 91 Reprint 203; Goodright 
v. Cornish, 1 Salk. 226, 91 Reprint 
200; Fearne Rem. p 281; Smith Exec. 
Int. §§ 761, 762, 764. 

[a] Reason for rule.—‘‘This rule 
depends upon the necessity there is 
for the freehold to pass out of thea 
grantor at the time the remainder is 
created. If no freehold passes, how 
is the remainderman to have it? If 
it passes at all, it must pass either 
in the particular estate, or in some 
remainder limited after it; in a con- 
tingent remainder it cannot pass, be- 
cause such remainder at the time of 


See also 


‘its creation passeth to or vests in 


nobody; and if it passes only in some 
vested remainder limited after the 
contingent remainder, then is such 
contingent estate precluded from ever 
rising at all; for that freehold then 
becomes vested in possession, which 
the contingent estate was limited to 
precede; and, of course, there is no 
room left for the introduction of the 
contingent freehold. It follows there> 
fore that some _ preceding vested 
estate of freehold must be limited, 
to give existence to such a cont*n< 
gent remainder.” Fearne Rem. (10th 
ed.) p 281 [quot Green v. Gordon, 388 
App. (D. C.) 443, 454]. 

88. See infra § 195 et seq; 
Wills [40 Cyc 1644, 1648]. 

39. Hull v. Ensinger, 257 Ill. 169, 
100 NE 513. 

40. See infra § 148. 

41. See statutory provisions. S¢8s 
also supra § 142, and infra § 152%, 


and 
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freehold to support it;* for, although it is a re- 
mainder in a lax sense "as regards the possession, it 
is not a remainder, strictly so ealled, as regards the 
A conveyance of 
the fee reserving a life estate in the grantor has 
been sustained in England,‘ and has been sustained 
in some states of the United 


seizin, property, or ownership.** 


as a remainder 
States.*° 


[§ 148] (c) Acceleration. A vested remainder is 
said to be accelerated where the time for its vesting 


42. Fearne Rem. p 284; Smith 
Exec. Int. § 765a. 

43. Fearne Rem. p 284. 

44. Goodtitle v. Gibbs, 5 B. & C. 


709, 11 ECL 648, 108 Reprint 264, 14 
ERC 779 (as when made by way of 
common-law conveyance only where 
the premises convey the fee and the 
reservation is stated.in the habendum 
because in that case the fee is re- 
garded as vesting 
only restrained in its enjoyment by 
the habendum). 

[a] When made by way of con- 
veyance to use it will be sustained, 
because in such a conveyance a free- 
hold may be limited to commence in 


futuro. See supra § 146; and Deeds 
§ 294. 

45. Ala.—Simmons v, Augustin, 3 
Port. 60. 


Conn.—Bissell v. Grant, 85 Conn. 
288; Fish v. Sawyer, 11 Conn. 545. 

Ga.—White v. Hopkins, 80 Ga. 154, 
4 SE 863. 

Me.—Watson v. Cressey, 79 Me. 
381, 10 A 59; Abbott v. Holway, 72 
Me. 298 


N. H.—Bell v. 
381, 41 AmD 706. 
See also infra § 181. 


Scammon, 15 N. H. 


46. Ark.—Duncan y. Liddle, 123 
Ark. 35, 184,SW_ 413. 

Cal.—In re Delaney, 49 Cal. 76. 

Ga.—Toombs v. Spratlin, 127 Ga. 
766, 57 SE 59. } 

Iil.— Fowler v. Samuel, 257 111. 


30, 100 NE 148, AnnCas1914A 854; 
Brownback v. Keister, 220 Ill, 544, 
77 NE 75; Marvin yv. Ledwith, 111. Il. 
144; Blatchford vy. Newberry, 99 Ill. 


lal 

Ind.—Dale v. Bartley, 58 Ind. 101. 

Iowa.—In re Rawlings, 81 Iowa 701, 
47 NW 992. °, 

Kan.—Miller vy. Miller, 91 Kan. 1, 
136 P 958, 1 LRA1915A 671, AnnCas 
1917A 918. 

Ky.—Keeton v. Tipton, 184 Ky. 704, 
212 SW 909; O’Rear v. Bogie, 157 Ky. 
666, 163 SW 1107; Augustus v. Sea- 
bolt, 3 Mete.. 155; Darcus v. Crump, 
6 B. Mon. 363; Timberlake v. Parish, 
5 Dana 345. 

Me.—Fox v. Rumery, 68 Me.-121. 

Md.—Rogers v. Baltimore Safe De- 
posit, etc., Co.. 97 Md. 674, 55 A 679; 
Wehrhane v. Baltimore Safe Deposit, 
etc., Co., 89 Md, 179, 42 A-930; Mercer 
v. Hopkins, 88 Md. 292, 41 A 156; 
Randall v. Randall, 85 Md. 430, 37 A 
209; Hinkley v. House of Refuge, 40 
Md. 461, 17 AmR 617; Clark v. Ten- 
nison, 33 Md. 85. 

Mass.—Dodge v. Bennett, 215 Mass. 
545, 102 NE 916; Staigge v. Atkinson, 
144 Mass. 564, 12 NE 354. 

N. 5 —Parker v. Ross, 69 N, H. 
213, 45 A &76; Hall v. Smith, 61 N. H. 
144; Yeatou v. Roberts, 53 N.‘H. 459. 

N. J.—Huber v. Mohn, 37 N. J. Eq. 
432; Macknet v. Macknet, 24 N. J. Eq. 
PG 


N. Y.—Matter of Lawrence, 3% 
Mise. 702, 76 NYS 65e: Sarles v. 
Sarles, 19 AbbNCas 322; Sauter v. 


Muller, 4 Dem. Surr. 389; Mowatt v. 
Carow, 7 Paige 328, 32 AmD 641; 
Taylor v. Wendel, 4 Bradf. Surr. $24. 
ae C.—Adams y. Gillespie, 55 N. C. 
Oh.—Holdren vy. Holdren, 78 Oh. 
St. 3276, 85 NE 527, 18 LRANS 272; 
Jennings y. Jennings, 21 Oh. St. 56; 
Holt v. Lamb, 17 Oh. St. 374. 
Pa.—Fletcher v. Hoblitzell, 209 Pa. 


immediately and. 
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337,558) 7A 672; Gallagher’s App., 87 
Pa. 200. 

S. C.—Key v. Weathersbee, 43 S. 
Cc. 414, 21 SE 324, 49 AmSR 846; 


Bell v. Towell, 18 S. C. 94. 
Va.—Compton v. Rixey, 98 SE 651; 
McReynolds y. Counts, 9 Gratt. (50 


Va.) 242. 

Eng.—Green vy. Tribe, 9-Ch. D. 231; 
Jull vy. Jacobs, 3 Ch. D. 703; Craven 
v. Brady, L. R. 4 Eq. 209; Eavestaff 
v. Austin, 19 Beav. 591, 52 Reprint 
480; Lainson vy. Lainson, 18 Beav. 1, 
52 Reprint 1; Goodright v. Cornish, 
1 Salk. 226, 91 Reprint 200. 

[a] Beason for rule.—‘‘This doc- 
trine of acceleration, however, is not 
an arbitrary one, but it is founded 
on the presumed intention of the tes- 
tator that the remainder-man should 
take on the failure of the previous 
estate, notwithstanding the prior do- 
nee may be still alive, and is applied 
in promotion of the presumed inten- 
tion of the testator, and not in the 
defeat of his intention. And when it 
is the evident intention of the tes- 
tator that the remainder should not 


take effect till the expiration of the. 


life of the prior donee, the remain- 
der will not be accelerated.’ Blatch- 
ford v. Newberry, 99 Ill. 11, 48; 
Compton vy. Rixey, (Va.) 98 SE 65i. 
See also Wills [40 Cyc 2093]. 

{[b] The doctrine proceeds on the 
theory that, although by its terms 
the ulterior devise does not take ef- 
fect in possession until the decease 
of a prior devisee, if tenant for life, 
yet it is to be read as a limitation 
of a remainder to take effect in every 
event which removes the prior estate. 
Keeton v. Tipton, 184 Ky. 704, 212 
Sw 909. 

47. Mercer v. Hopkins, 88 Md. 292, 
41 A 156; Huber v. Mohn, 37 N. J. 
Eq. 432; Mowatt vy. Carow, 7 Paige 
(N. Y.) 328, 32 AmD 641; Taylor v. 


Wendel, 4 Bradf. Surr. (N. Y.) 324; 
Bell ave, Lowell,.18::SaiCni94: 
{a] Dlustration.—Life estate to 


widow with remainder to son. Wife 
dies before testator and son survives 
him. Remainder to son accelerated 
by elimination of particular estate. 
Taylor v. Wendel, 4 Bradf. Surr. (N. 
Y.). 324, 

[b] Where contingency is death of 
life tenant whatever terminates life 
estate or prevents it from taking 
effect is equivalent to his death. 
Compton vy. Rixey, (Va.) 98 SE 651. 


han Craven vy. Brady, L. R. 4 Ka. 
9. 
{a] Tlustration.—Life estate to 


widow to be forfeited if she did any- 
thing which would deprive her of the 
rents of the property. Widow re- 
married without making property her 
separate estate. Remainder after life 
estate accelerated by forfeiture of 
life estate. Craven vy. Brady, L. R. 4 
Eq. 209. 

49. Darcus v. Crump, 6 B. Mon. 
(Ky.) 363; Key v. Weathersbee, 43 S. 
C, 414, 21 SE 324, 49 AmSR 846; 
Jull vy. Jacobs, 3 Ch. D. 703. 

[a] MTlustration.—Devise for life 
to one whose husband was a sub- 
scribing witness to the will, with 
remainders over. Devisee was on 
this account unable to take under 
statute and remainders were accel- 
erated. Key v. Weathersbee, 43 S. C. 
414, 21 SE 324, 49 AmSR 846. 

50. Duncan v. Liddle, 123 Ark. 35, 
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in possession is shortened by the preceding estate 
being prematurely determined or for some reason 
incapable of taking effect,*® whether by reason of 
death,*? forfeiture,*® inéapacity, *° remarriage,°? re- 
nunciation,*+ revoeation,®? or any other cireum- 
stance resulting in the termination of the whole par- 
ticular estate, and not merely of the interest of one 
among several interested in it,°* but neither a con- 
veyance of the life estate,** nor civil death of the 
tenant of the particular estate will, either at com- 


184 SW 413; Clark v. Tennison, 33 
Md. 85; Fletcher y. Hoblitzell, 209 
Pa. 337, 58 A 672. 

{a] TDlustrations.—(1) Conveyance 
to wife during life or widowhood, 
with remainder to children. Upon 
remarriage of widow remainder to 
children is accelerated. Duncan v. 
Liddle, 123 Ark. 35, 184. SW. 413. 
(2) Devise to husband, and upon his 
remarriage, to sister. Remainder to 
sister is accelerated by remarriage 
of husband. Fletcher y. Hoblitzell, 


209). Paw 837, | 58> Al 672: 

51. Ill.—Marvin vy. Ledwith, 111 
Til. 144. 

Iowa.—In re Rawlings, 81 Iowa 


701, 47 NW 922. 

Ky.—O’Rear v. Bogie, 157 Ky. 666, 
163 SW 1107; Timberlake v. Parish, 
5 Dana 345, 

Me.—Fox vy. Rumery, 68 Me. 121. 


Md.—Randall v. Randall, 85 Md., 
430, 37 A 209. 
Mass. —Staig, Ve 144 


Atkinson, 
564, in” NE 354, 
. H.—Parker v.. Ross; \-695 NSH: 
213, 45 A 576; Hall v. Smith, 61 N. 
H, 144; Yeaton v. Roberts, 38. N. H. 
459. 

N. J.—Macknet v. Macknet, 24 N. 
ai ak 0 apd ay 

N. Y.—Hennessy v. Patterson, 85 
Ne -¥2,6945 Latk v2 Bing 1454; Matter 
of Lawrence, 37 Misc. 702, 76. NYS 
653; Sarles v. Sarles, 19 AbbNCas 
322; Sauter v. Muller, 4 Dem. Surr. 
38 Taylor vy. Wendel, 4 Bradf. Surr. 


Mass, 


vais C.—Adams v. Gillespie, 55 N. Cc. 

Oh.—Holdren y. Holdren, 78 Oh. St. 
276, 85 NE 537, 18 LRANS 272; Jen- 
nings v. Jennings, 21 Oh. St. 56. 

Pa.—Gallagher’s App., 87 Pa. 200. 

Va.—MecReynolds v. . Counts, 9 
Gratt. (50 Va.) 242. 

[a] MTlustration—wWhere a testa- 
tor devises a life estate to his widow 
in lieu of dower, and she renounces 
the provisions of the will in her 
favor, 2 remainder limited after such 
lite estate is accelerated and takes 
effect immediately on the testator’s 
Stone e Marvin y. Ledwith, 111 Il. 

[b] Inapplicability of rule.—Where 
a life tenant who has taken under a 
will and enjoyed the income for a 
number of years, renounces his in- 
terest, and asks the court that prop- 
erty be sold free from his claim, his 
act is not a destruction of the life 
estate accelerating a contingent re- 
mainder, but is merely a conveyance 
by estoppel which does not remove 
the life estate. Keeton v. Tipton, 184 
Ky. 704, 212 SW 909. 

Compensation to disappointed bene- 
frends generally see Wills [40 Cyc 

52. Green v. Tribe, 9 Ch. D. 231; 
Eavestaff v, Austin, 19 Beav. 591, 52 
Reprint 480; Lainson y. Lainson, 18 
Beav. 1, 52 ‘Reprint uly 

[a] Tlustration.—Life estate with 
remainder over and life estate re- 
voked by testator before his death. 
Remainder accelerated thereby, Eave- 
staff v. Austin, 19 Beay. 591, 52 Re- 
print 480. 

127 Ga. 


53. Toombs vy. Spratlin, 
766, 57 SE 59. 

54, Keir v. Keir, 155 Cal. 96, 99 
P 487; Brownback v. Keister, 226 Ill. 
544, 77 NE 75; Cummings v. Hamil- 


For later cases, developments and changes in ths law see cumulative Annotations, same. title, page and note number. 
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I §§ 148-15214] 
mon law or under modern statutory provisions,®5 
determine the particular estate and accelerate the 
remainder. A remainder limited from and after 
the decease of the particular tenant is accelerated 
and takes effect in possession immediately upon the 
determination of the preceding estate otherwise 
than by its regular expiration at the death of the 
particular tenant, having only been postponed for 
the benefit of the life tenant.5* In the case of a con- 
tingent remainder, it being uncertain until the hap- 
pening of the contingency who will be entitled 
thereto, there can be no acceleration by a premature 
determination of the preceding estate.57 

[§ 149] 4. Construction **—a. In General. The 
tendency of modern decisions on questions of con- 
tingent and vested remainders has been more and 
more to break away from the technical refinements 
of the old common-law learning,®® and to allow 

_ deeds and wills to be effective in line with the in- 
tent of their faces, as gathered from the everyday 
good sense of their language.®° 

[§ 150] b. Executory Interests Generally. Al- 
though a future limitation may be construed as an 
executory interest if there is no precedent estate 
to support it,°* nevertheless such a limitation will 
never be construed as an executory interest when 
it can possibly take effect as a remainder.*? Even 
after the limitation has taken effect as an executory 
interest, it has been held that a change of cireum- 
stances may operate to convert it into a remain- 
der ;°* but when a limitation has once taken effect 
as a remainder no subsequent change of circum- 
stances can make it inure as an executory inter- 
est.64 

[§ 151] c¢. Vested Remainders. The courts re- 
gard contingent estates with disfavor, and hold a 
remainder vested rather than contingent when the 
question is doubtful.® 

[§ 152] d. Contingent Remainders. If the lan- 
guage of the instrument creating the expectant es- 
tate clearly shows an intention to postpone the vest- 
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ing until the happening of a certain event,®® or re- 
fers the period of the determination of the particu- 
lar estate for the ascertainment of the persons who 
are to take the remainder,®? the remainder will be 
held to be contingent. 

[§ 152%] 5. Statutory Provisions... Great 
changes in the law as to remainders and to a less 
extent in that as to executory interests have been 
made by statutes.°* The common-law conception of 
a remainder °° has in most jurisdictions been great- 
ly modified by statute,7° and many of the essential 
characteristics of remainders at common law * have 
been eliminated.72, Thus the New York statute 7 
defines a remainder as ‘‘an estate limited to com- 
mence in possession at a future day “‘ either with- 
out the intervention of a precedent estate ™ or on 
the determination by lapse of time or otherwise *¢ 
of a precedent estate created at the same time,’’ 77 
and this statute has been enacted in substantially 
the same language in many jurisdictions.78 While 
in the absence of express provisions to the contrary 
the common-law principles governing vested and 
contingent remainders are presumed to prevail,’® in 
most jurisdictions the common-law conception of a 
vested remainder *° and of a contingent remainder ®t 
has been modified by statute.8? Thus the New York 
statute defines a vested remainder as follows: 
‘When there is a person in being who would have 
an immediate right to the possession of the prop- 
erty on the determination of all the intermediate 
or precedent estates;’’ §* and a contingent remain- 
der as follows: ‘‘Whilst the person to whom, or 
the event upon which they are limited to take ef- 
fect, remains uncertain,’’®* and this statute has 
been enacted in substantially the same language in 
many jurisdictions.®® Under these statutes accord- 
ingly a remainder limited (1) to one or more of 
several living persons who shall answer a certain 
description at the determination of the particular 
estate §° must be construed as a vested remainder ** 
and not as a contingent remainder as at common 


ton, 220 Ill. 480, 77 NE 264; Birdsall | Reprint 751; Brownsword v. Edwarus, 80. See supra § 131. 
v. Birdsall, (lowa) 132 NW _ 809. 2 Ves. 2438, 28 Reprint 157; Gulliver 81. See supra § 132. 
55. Avery v. Everett, 110 N. Y.|v. Wickett, 1 Wils. C. P. 105, 95 Re- 82. See statutory provisions, 
317, 18 NE 148, 6 AmSR 368, 1 LRA | print 517. 83. See statutory provisions; and 
264 [aff 36 Hun 6]. [a] Mlustration.—-Under a limi-| Ray v. Jaeger, 131 App. Div. 294, 115 


56. Toombs v. Spratlin, 127 Ga.| tation to A from and after Christmas| NYS 737; Genunge v. Murphy, 59 
766, 57 SE 59; Jull v. Jacobs, 3 Ch. D.| for life, remainder to his first and| Misc. 381, 112 NYS 310; Palmer v. 
703; 1 Jarman Wills (5th ed.) pJjother sons in tail, the sons, until | Dunham, 52 Hun 468, 6 NYS 46 [aff 
574; Perkins Treatise Cony. §§ 567-| Christmas, take an executory inter-|125 N. Y. 68, 25 NE 1081]. _ 

569: Sheppard Touchst. pp 435, 451;]/est; after Christmas, a_ contingent 84. See statutory provisions; and 


Theobald Wills (2d ed) p 609. remainder. 

57. Keeton v. Tipton, 184 Ky. 704, 
212 SW 909; Compton v. Rixey, (Va.) 
98 SE 651, 653 [cit Cyc]. See supra 
§ 146. 

Acceleration of powers see Powers 
[31 Cye 1114]. 

58. Cross remainders see supra 


Rem. p 526. 
65. 


2: Preston! Abst. \piyLiss 
Wilson Uses p 149. 
64. Hopkins v. 
581, 26 Reprint 365; Mogg v. Mogg, 
1 Meriv. 654, 35 Reprint 811; Fearne 


See Deeds § 285 
[40 Cye 1640 et seq]. 


Hall v. La France Fire Engine Co., 
158 N. Y. 570, 576, 538 NE 513; Beards- 
ley v. Hotchkiss, 96 N. Y. 201; Mat- 
ter of Osborne, 166 App. Div. 547, 
152 NYS 48; Pickert v. Windecker, 
73 Hun 476, 26 NYS 4387; Palmer v. 
Dunham, 52 Hun 468, 6 NYS 46 [aff 
125 N. Y. 68, 25 NE 1081]; Genunge 


Hopkins, 1 Atk. 


et seq; Wills 


SH139- 66. See Deeds § 295 et seq; Wills | v. Murphy, 59 Misc, 381, 112 NYS 310. 
. 59. Eckle v. Ryland, 256 Mo. 424,| [40 Cyc 1640 et seq]. [ [a] “Chancellor Kent says that 
165 SW 1035 [quot Barkhoefer Vv. 67. See Deeds § 295 et seq; Wills | the definition (of a contingent re- 
Barkhoefer, 204 Sw _ 906]. See | [40 Cyc 1640 et seq]. mainder) in New York Revised Stat- 
Deeds § 285 et seq; Wills [40 Cyc 68. See infra this section; and | utes, 1723, sec. 13, is brief and pre- 
1640]. supra §§ 130-152 passim, cise. ‘A remainder,’ says the statute, 

60. Simonds v. Simonds, 199 Mass. 69. See supra § 130. ‘is contingent, whilst the person to 


whom, or the event upon which it is 


552, 85 NE 860, 19 LRANS 686; Eckle 70. See statutory provisions. 

v. Ryland, 256 Mo. 424, 165 SW 1035 71. See supra §§ 130-152. 

[quot Barkhoefer v, Barkhoefer, 204 72. See statutory provisions, 

SW 906, 910]. See Deeds § 197; Wills 73. See statutory provisions; and 


[40 Cye 1640]. 

[a] Intestacy must be avoided. 
Ironside v. Ironside, 150 Iowa 628, 130 
NW 414; Matter of Lowerre, 104 Misc. 
570, 172 NYS 171; Angell v. Angell, 
28 R. I. 592, 68 A 583. See Wills [40 
Cyc 1640]. 

61. See infra § 195 et seq. 

62. See infra § 203; Deeds § 295 
et seq; and Wills [40 Cyc 1640 et 
seq]. 

63. Doe v. Howell, 10 B. & C. 191, 
21 ECL 89, 109 Reprint 422; Stephens 
y. Stephens, Cas. t, Talb. 228,. 25 


In re Brandreth, 169 N. Y. 437, 62 NE 
563, 58 LRA 148 [rev 58 App. Div. 
575, 69 NYS 142 (rev 28 Misc. 468, 
59 NYS 1092)]; Matter of Lowerre, 
104 Misc. 570, 172 NYS 171. 

74. See supra § 130. 
See supra § 141. 
See supra §§ 146-148. 
See supra § 144. bt 

78. See statutory provisions. 

79. Fulton v. Fulton, 179 Iowa 948, 
162 NW 253, LRA1918E 1080. 

Adoption of common law generally 
see Common Law § 32. 


limited to take effect, remains uncer- 
tain.’’”? Yocum vy. Siler, 160 Mo. 281, 
305, 61 SW 208, 

85. See statutory provisions. 
also supra § 26. 

86. See supra § 151. , 

87. [a] Mllustrations.—(1) Estate 
to A and B as joint life tenants with 
remainder in fee to the survivor. 
(2) This remainder was a contingent 
remainder at common law because to 
a person not ascertained at the time 
the limitation was made. See supra 
§§ 1338-136. (3) This remainder is a 
vested remainder under the statute 
because the survivor is determined 
at the moment that the other life 


See 
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law;88 and a remainder limited (2) to a class of 
persons in existence,®® with words of present gift 
and not words of futurity showing an intention to 
postpone vesting of gift until the determination of 
the particular estate,®°° must similarly be construed 
as a vested remainder ®! and not as a contingent 
remainder as at common law,°®* even though it can- 
not be ascertained until the determination of the 
particular estate which, if any, members of the class 
will ultimately take.°* In several jurisdictions 
where there has been no statutory modification of 
the common-law conception of a contingent remain- 
der,®* the courts, relying on the belief that the defi- 
nition contained in the New York statute accurate- 
ly expressed the common-law theory, follow the 
New York decisions and hold that in any case where 
there is a person in existence who would be entitled 
to the estate in remainder should the particular es- 
tate presently determine, the remainder is not con- 
tingent, but vested.°® This has naturally caused 
much confusion in the United States case law on 
the subject, by giving rise to conflicting decisions 
as to whether a contingent remainder or a vested 
remainder is created by a limitation to persons 
who will answer a certain description at the time 
of the determination of the particular estate, when 
there are persons in existence at the time who would 
answer such description were the particular estate 
presently to determine, but much of the perplexity 
incident to this conflict may be avoided by bearing 
in mind that the cases may be divided into two 
classes, one of which is based on the common law,°® 
while the other class is based on the criterion enun- 
tenant dies, and there is accordingly 


“qa person in being who would have 
an immediate right to the possession 
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ular estate which, if any, members of 
the class will ultimately take” 
cause until the death of the widow 
who is the life tenant it cannot be 


[§§. Sic y 
oy 
ciated in the New York decisions, which the courts 
seem to have followed on the supposition that such 
decisions were founded on common-law principles.” 
These statutes also raise a contingent remainder to 
the dignity of an estate °* which it did not enjoy at 
common law.°® 
[§ 153] B. Rights and Liabilities of Remain- 
dermen1—1. Rights. Since a remainderman has 
only an estate to vest in possession in futuro,” he is 
entitled neifher to actual nor to constructive pos- 
session of the property until the termination of the 
particular estate? He may however bring an ac- 
tion in equity during the lifetime of the life tenant 
to preserve the property,* and, without taking ac- 
tual possession to complete his title,® he is entitled 
to all the remedies which may be necessary to pro- 
tect and enforce his right at law;° but cannot main- 
tain any action which depends on the right of pos- 
session,’ since the estate of a remainderman is dis- 
tinct from that of a tenant of a preceding particu- 
lar estate, the remainderman taking his title by pur- 
chase and not by descent ® and holding with privity 
of estate but without direct tenure® and without 
liability for rent service.1° Since both life tenant 
and remainderman hold under the chief lord of the 
fee under the statute of quia emptores,'! neither 
the possession of the life tenant 1? nor that of a 
purchaser of the land at a sale for taxes assessed 
against the hfe tenant 1® can be adverse to that of 
the remainderman in fee during the lifetime of 
the life tenant and the remainderman’s estate can- 
not be, in any way, affected by any act of the par- 
ticular tenant or his grantee,1* even though the 
Mass. 233, 120 NE 446. 
Mo.—Coulson y. La Plant, 196 SW 


1144; )Matlaek in, ~Kikine;7 (Aig vho0 
SW_ 408. 


be- 


of the lands upon the ceasing of the 
intermediate or precedent estate.” 

88. See supra § 137, 

89. See supra § 138. 

90. See supra § 151. 

91. In re Hoadley, 101 Fed. 233; 
Minnesota Debenture Co, vy. Dean, 85 
Minn. 473, 89 NW _ 848; Kent $v. 
Michael’s Church, 136 N. Y. 10, 32 
NE 704, 32 AmSR 693, 18 LRA 331; 
Kelso v. Lorillard, 85: N, Y. 177; 
Hennessy vy. Patterson, 85 N. Y. 91; 
Embury v. Sheldon, 68 N..Y. 227; 
Smith vy. Scholtz, 68 N. Y. 41; House 
v. McCormick, 57 N. Y. 310; Bennett 
v. Garlock, 10 Hun (N. Y.) 328 [rev 
on other grounds 79 N. Y. 302, 35 
AmSR 517]; Leslie v. Marshall, 31 
Barb, (N. Y.) 560; Schell v. Carpenter, 
50 Misc. 400, 100 NYS 554 [aff 116 
App. Div. 914, 101 NYS 1142]; Moore 
Vv..uyons, - 25+ Wend. (CN). Y.)i" 119% 
Nodine v. Greenfield, 7 Paige (N. Y.) 
544, 834 AmD 363; In re Moran, 118 
Wis. 177, 96 NW 367. Contra Dana 
v. Murray, 122 N. Y. 604, 26 NE 21 


(not noticing prior cases in New 
York). ; 
[a] Dlustrations.—A life estate, 


with remainder to the heirs, and on 
the failure of such then to the heirs 
of a third person then living. Min- 
nesota Debenture Co. v. Dean, 85 
Minn. 473, 477, 89 NW 848 (this re- 
mainder to the heirs of the life ten- 
ant is vested under the statute be- 
cause there are ‘persons in being 
{heirs of life tenant] who would 
have an immediate right to the pos- 
session of the land upon the ceasing 
of the intermediate or precedent es- 


tate’’). 
92. See supra § 137. 
93. In re Hoadley, 101 Fed. 233. 
[a] Dlustration.—Life estate to 


widow with remainder to children of 
testator and further remainders over 
in the case of children dying without 
issue. “It cannot be ascertained un- 
til the determination of the partic- 


ascertained which of the testator’s 
children will lose their remainder by 
dying without issue prior to the de- 
termination of the life estate. 

94. 4 Kent Comm. p 202 (“it ap- 
pears to be accurately and fully ex- 
pressed’). 

95. U. S.—Croxall v. Sherrerd, 5 
Wall. 268, 18 L. ed. 572. 

Ala.—Gindrat v. Western R. Co., 96 
Ala, 162, 11 S 372,719 “ERA 839; 
Kumpe vy. Coons, 63 Ala. 448. 

Cal.—In re De Vries, 17 Cal. A 184, 
119, P 109. 

Ill.—Chapin v. Nott, 203 Ill. 341, 
67 NE 833; Boatman v. Boatman, 198 
Ill. 414, 65 NE 81; Siddons v. Cockrell, 
131 Ill. 653, 23 NE 586; Haward v. 
Peavey, 128 Ill. 430, 21 NE 508, 15 
AmSR 120; Lehndorf v. Cope, 122 Ill. 
317, 13 NE 505; Scofield v. Olcott, 120 
Tll. 862, 11 NE 351; Cheney v. Teese, 
H: Ill. 473; Smith v. West, 103 I11. 
332, 

Ind.—Wood v. Robertson, 113 Ind. 
323, 15 NE 457; Davidson v. Koebler, 
76 Ind. 398. 

Iowa.—Archer vy. Jacobs, 125 Iowa 
467, 101 NW 195. 

[a] The doctrine of these cases 1s 
criticized in Smaw y. Young, 109 Ala. 
528, 20 S 370. 

General distinctions at common law 
between vested and cqntingent re- 
mainders see supra §§ 131, 1387. 

96. See supra § 137. 

97. See supra this section. 

98. See statutory provisions; and 
Hennessy v. Patterson, 85 N. Y. 91; 
Moore vy. Littel, 41 N. Y. 66. 

$9. See supra § 1387. 

1. Rights and liabilities of life 
tenant see supra § 76 et seq. 

2. See supra § 130. 

3. Ga.—Beckham y. Maples, 95 Ga. 
773, 22 SH 894. 

Me.—Doherty v. Russell, 116 Me. 
269, 101 A 305. 

Mass.—Isbell vy. Greylock Mills, 231 


N. Y.—Putnam y. Lincoln Safe De- 
posit Co., 191 N. Y. 166, 83 NE 789 
[rev .118 App. Div. 468, 104 NYS 4 
(mod 49 Misc. 578, 100 NYS 101)]; 
Sullivan v. Sullivan, 66 N. Y. 37 [rev 
4 Hun 198, 6 Thomps. & C. 433]. 

N. G.— Sessoms v. Tayloe, 148 N. C. 
369, 62 SH 424. 

Oh.—Noble v. Tyler, 61 Oh. St. 432, 
56 NE 191, 48 LRA ‘735. 
oe C.—Covar y. Cantelou, 25 S. C. 


[a] MTlliustration.—A deed reserv- 
ing a life estate gives the grantee no 
right to enter or cultivate the land 
during the life tenancy. Sessoms y. 
Tayloe, 148 N. C. 369, 62 SE 424, 

4. See infra § 171. 

5. Morrison y. Fletcher, 119 Ky. 
488, 84 SW 548, 27 KyL 124, 

6. See infra § 169. 

7. See infra § 170. 

8. See supra § 130. 

9. Coakley v. Chamberlain, 8 Abb 
PrNS (N. Y.) 37, 38 HowPr 483. 

10. Williams Real Prop. p 250. 

11. St. Westm. 3 (18 Edw. I c¢ 1). 

12. Bush v. Bush, 5 Del. Ch. 144; 
oe v. Frey, 253 Mo. 447, 161 sw 

“A person having a life estate in 
property cannot by his acts or decla- 
rations set up pretensions to an abso- 
lute estate, so as to make his posses- 
sion an adverse one to the rever- 
sioner or remaindermen. The reason 
of this is that there is no right of 
action in the reversioner until the 
particular estate has determined, and 
the possession of the tenant 1s en- 
tirely consistent with the title of the 
reversioner.’ Armor v. Frey, 253 
Mo. 447, 474, 161 SW 829. 

13. Smith’ v. Young, 178 Ky. 316, 
198 SW 1166. 

Adverse possession see supra §§ 
122-125. 

14. Cal.—Pryor v. Winter, 147 Cal. 
554, 82 P 202, 109 AmSR 162. 


—s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 153-155] 


remainderman is the heir of the life tenant,!® un- 
less the remainderman represented that the par- 
ticular estate was an estate in fee.1® But it has 
been held that a reconveyance of the remainder- 
man’s property wrongfully conveyed to a third per- 
son by the life tenant will not be decreed under cir- 
cumstances where such a decree would be inequi- 
table.” A remainderman may purchase a tax title 
under a sale for delinquent taxes which the life 
tenant should have paid,1® and may hold it for his 
exclusive benefit as against coremaindermen,® If 
a life tenant incurs a forfeiture of his estate,?° or a 
devisee for life refuses to accept the estate devised,?* 
the remainderman need not enter at once, since a 
new right of entry accrues upon the death of the 
life tenant.2? Where land is purchased with funds 
resulting from the sale of property subject to a re- 
mainder, the remaindermen do not have an equita- 
ble estate proportionate to the amount of the trust 
funds: used, but merely a charge on the land, bear- 
ing interest from the life tenant’s death.2% <A re- 
mainderman who effects a settlement of the amount 
due for life tenant’s waste, while the other remain- 
dermen fail to do so is not thereby forced to accept 
the settlement in full satisfaction of his interest 
as remainderman.** Curtesy 75> and dower ?° in es- 
tates in expectancy are discussed elsewhere in this 
work. 

[§ 154] 2. Liabilities. A vested 
may be subject to the claims of the 


remainder 
remainderman’s 


Ga.—Morehead y. Allen, 


Uoiee Gal. Wd, 914, A9N ANT 24. 
510, 56 SH 745. 
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possession who does work in repair 
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creditors ;?7 may be levied on under an attachment 
or execution against the remainderman;?8 may pass 
to a trustee in bankruptcy,?® and may be sold sub- 
ject to the rights of the owner of the precedent es- 
tate.*° The invalidity of a sale under execution 
may be attacked by a remainderman.** <A contin- 
gent remainder is not subject to attachment °? or 
execution ** against the remainderman, although a 
contingent remainderman has such an interest as 
will entitle him to resist a levy by attachment on 
the land to pay a debt of a vested remainderman.*4 
Where the court directs that improvements be made 
on the property andthe cost thereof paid from the 
proceeds of mortgages on the property, it has been 
held that remaindermen cannot be held personally 
hable.*® Suit may be maintained by the holder of 
the legal title against contingent remaindermen, 
whose remainder is a mere expectancy.*® Where 
one remainderman has acquired a mortgage execut- 
ed by the grantor or testator his coremainderman 
cannot redeem under the mortgage.%7 

Liability of purchaser. A purchaser of real es- 
tate from a widow, having a life estate with knowl- 
edge of the limits of her title, who sold part of it 
to a bona fide purchaser renders himself lable to 
the remaindermen for the damages sustained.*® 

[§ 155] ©, Transfer—1. Inter Vivos—a. In 
General—(1) Vested Remainders. A vested re- 
mainder is a present interest in the property *° 
which the remainderman may convey by deed *° dur- 


(7) A tenant in;797, 145 P 885, LRA1915E 343, Ann 
Cas1916D 321. : 


1 Pick. 


Ky.—Huffman vy. Hatcher, 178 Ky. 
8, 198 SW 2386, LRA1918B 484; Hel- 
lier v. Syck, 147 Ky. 762, 145 SW 
1110. 


Mich.—Hartz v. Hilsendegen, 182 
Mich. 129, 148 NW 433. 
Miss.—Yazoo-Mississippi Delta 


Levee Comrs. vy. Nelms, 84 Miss. 642, 
3v S116. 

N. J.—Perrine v. Newell, 62 N. J. 
Eq. 14, 49 A 724; Ashby v. Ashby, 59 
N. J. Eq. 547, 46 A 522. 

N. Y.—Nesbitt- v. Thompson, 93 
Mise. 251, 157 NYS 166; Coakley v. 
Chamberlain, 8 AbbPrNS 37, 38 How 
Pr 483. 

N. C.—Griffin v. Thomas, 128 N. C. 
810, 38 SE 903. 

R. I.—Patt-y. Perry, 39 R. 1. 442, 
98 A 101, 

Tenn.—Polk v. Gunther, 107 Tenn. 
16, 64 SW 25, ' 

Wis.—Post v. 110 Wis. 
378, 85 NW 1032. 

[a] MDlustrations.—(1) Remainder- 
man not bound by life tenant’s deed 
conveying the fee. Morehead v. Al- 
len, 127 Ga. 510, 56 SE 745; Griffin v. 
Thomas, 128 N. C. 310, 38 SE 903. And 
in this connection see also supra § 96. 
(2) Debts alleged to be owing by life 
tenant cannot be set up as counter- 
claim in action by remainderman. 
Huffman v. Hatcher, 178 Ky. 8, 198 
SW 236, LRA1918B 484. (3) Remain- 
derman not chargeable with waste 
committed by life tenant before gran- 
tor of life estate with remainder over 
avoids her deed on grounds of infancy 
and coverture. Hellier v. Syck, 147 
Ky. 762, 145 SW 1110. (4) Remain- 
derman not in possession not liable 
for rents when grantor of life estate 
with remainder over avoids her deed 
on grounds of infancy and coverture. 
Hellier v. Syck, 147 Ky. 762, 145 SW 
1110. (5) Conveyance of fee by abso- 
lute owner of a half-interest and by 
life tenant of other half-interest is a 
conveyance voidable by the remain- 
dermen not parties to it. Yazoo- 
Mississippi Delta Levee Comrs. v. 
Nelms, 84 Miss. 642, 37 S 116. (6) 
Expenses -incurred on behalf of life 
tenant in preserving property cannot 
be charged against estate of remain- 
derman. Perrine v. Newell, 62 N. J. 


Campbell, 


or restitution of the property, against 
the wish of the remaindermen, can- 
not in equity charge their estate with 
the expense of the work as a bona 
fide improvement of the property. 
Ashby v. Ashby, 59 N. J. Eq. 547, 46 
A 522. (8) Acceptance of rent by the 
remaindermen is evidence of a new 
tenancy from year to year, after ter- 
mination of lease by death of life 
tenant who was lessor. Nesbitt v. 
Thompson, 93 Misc. 251, 157 NYS 166. 
And in this connection see also supra 
§ 100, (9) Remainderman not bound by 
life tenant’s leases. Hartz v. Hilsende- 
gen, 182 Mich, 129, 148 NW 433; Coak- 
ley v. Chamberlain, 8 AbbPrNS (N. 
Y.) 37. 88 HowPr 483. And in this 
connection see also supra § 100. (10) 
No equitable lien against remainder- 
men on behalf of one who made re- 
pairs of no permanent benefit at re- 
quest of life tenant. Patt v. Perry, 39 
R. I, 442,98 A101. (11) Remaindermen 
not chargeable with a proportionate 
part of the original purchase money 
paid off by a foreclosure sale. Polk 
v. Gunther, 107 Tenn. 16, 64 SW 25. 
(12) Remainderman may enforce re- 
mainder against person . acquiring 
property from life tenant in fee with 
knowledge of remainder. Post v. 
Campbell, 110 Wis. 378, 85 NW. 1032. 

15. Matter of Allison, 53 Misc. 222, 
102 NYS 887 [aff 122 App. Div, 898 
mem, 107 NYS 1119 mem]. 

16. Holder v. Melugin, (Tex. Civ. 
A.) 146 SW 958. 

17. Mays v. Hannah, 4 KyL 50. 

[a] MDlustration.—Widow who with 
knowledge that part of the land in 
which she has a remainder interest 
has been conveyed to her husband 
and by him to a purchaser who in 
good faith is in possession and has 
made improvements, accepts upon a 
final division of the estate the land 
held by the purchaser cannot recover 
against such purchaser, but must 
proceed against her coremaindermen. 
Mays v. Hannah, 4 Kyl 50. 

18. Jinkiaway~-v. Ford, 93 Kan. 
797, 145 P 885, LRA1915H 343, Ann 
Cas1916D 321. 

19. Crawford v. Meis, 123 Iowa 
610, 99 NW 186, 101 AmSR 337, 66 
LRA 154; Jinkiaway v. Ford, 93 Kan. 


20. Stevens v. Winship, 
(Mass.) 318, 11 AmD 178; 
Holmes, 26 S. C. Eq. 531. 

21. Wakefield vy. Wakefield, 256 Ill. 
296, 100 NE 275, AnnCasl1913E 414; 
Wells v. Prince, 9 Mass. 508. 

22. Destruction of remainders gen- 
erally see infra § 162. : 

23. Munro vy. Collins, 95 Mo: 33, 
7 SW 461; Bohle vy. Hasselbrock, 61 
N. J. Eq. 470, 48 A 916 [rev 64 N. J. 
Eq. 334, 51 A 508, 61 LRA 323]. See 
also supra § 99. 

24. Hunt ¥. Hardin, 172 Ky. 558, 
189 SW 713. é 

25. See Curtesy § 30. 

26. See Dower § 64. 

27, , Seeinfra § 1583) i: 

28. See Attachment § 372; Execu- 
tions [17 Cyc 951]. ; 

29. See Bankruptcy § 189 note »d4e. 

30. See infra § 158 et seq. 

81. Morehead v. Allen, 127 Ga. 510, 
56 SE 745. : 

32. See Attachment § 372. : 

83. See Executions [17 Cyc 952]. 

34. Watson vy. Adams, 103 Ga. 733, 
30 SE 577. ‘ 

35. Rudd v. Littell, 45 SW 451, 4 
SW 3, 20 KyL 158. See also supra 
§ 93 text and note 1. 

386. Los Angeles County v. Wi- 
nans, 13 Cal. A. 257, 109 P 650 (quiet- 
ing title). 

37. Snook v. Zentmyer, 91 Md. 485, 
46 A 1008 (the legal title under the 
mortgage being independent of and 
distinct from the interests of the re- 
maindermen as such). 

38. Cassem v. Prindle, 258 Ill. 11, 
NE 241. 

Purchaser from a purchaser see su- 
pra § 96 text and note 60 

39. See supra § 131. 

40. U. S.—Orr y. Gilman, 183 U. S. 
278, 22 SCt 213, 46 L. ed. 196; Perkins 
vy. Gibbs, 153 Fed. 952, 83 CCA 68. 

Ala.—Acree vy. Dabney, 133 Ala, 437, 
8258) 12%, 

Fla.—Kingsley v. Broward, 19 Fla. 
722, 

Ga.—Ragan vy. Rogers, 146 Ga, 818, 
92 SE 647; Coleman y. Lane, 26 Ga. 
515. 

Ill.— Richardson y. Van Gundy, 271 
Ill. 476, 111 NE 494. 

Iowa.—Ward vy. Meredith, 173 NW 


Reese: -v. 
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ing the continuance of the preceding life estate,*! 
thereby giving the grantee all the rights that a re- 
mainderman could assert,‘ even though subject to 
be divested,‘ or subject to open to let in after-born 
children,** or although subject to a provision in the 
will that the property be kept together for the sup- 
port of the life tenant,*® or that the remainderman 
be prohibited from assigning his fee,*® and how- 
ever remote or contingent the right of enjoyment 
may be;** but he cannot convey any present inter- 
est nor place his grantee in present possession of 
the land.48 The purchaser of the remainder takes 
subject to the rights of the owner of the precedent 
estate #9 and of prior secured creditors or lenhold- 
ers.o°° A remainderman in fee, by joining with the 
tenant of the preceding estate, may conyey an ab- 
solute and indefeasible title in fee simple;>! and 
the remainderman may convey his interest to the 
life tenant,°? a quitclaim deed being sufficient to ac- 
complish this result.°? Mere inadequacy of the con- 
sideration paid for a vested remainder is not in it- 
self sufficient to invalidate the sale in the absence 
of any evidence of fraud or of'a fiduciary relation- 
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[§§ 155-156 


ship,>4 although such inadequacy of consideration 
may be a circumstance tending to establish fraud ;°° 
but any fraudulent misrepresentation by the vendor 
of a remainder will invalidate the sale,®* even in the 
absence of evidence of any trust relationship be- 
tween the parties.°7 A remainderman’s agreement 
not to claim a share of the realty of an estate is 
not sufficient to divest him of his vested interest 
in land.68 Remaindermen will not be allowed after 
the death of the life tenant to rescind on the 
ground of fraud an agreement for the release of 
their remainders to the life tenant, where suck 
agreement seemed favorable to them during the 
lifetime of the life tenant and was not rescinded 
by them at that time.®® 

[§ 156] (2) Contingent Remainders—(a) In 
General. In accord with the rules of assignability 
elsewhere considered,®° a contingent remainder is 
alienable when the remainderman is ascertained 
and the uncertainty which makes it contingent is in 
the event on which if is limited to take effect, be- 
cause in such ¢ase the possibility is coupled with 
an interest,®! but the interest transferred is subject 


246; Archer vy, Jacobs, 125 Iowa 467, 
101 NW 195. 

. Kan.—Markham vy. Waterman, 181 
P 621; Stevenson v. Stevenson, 102 
Kan. 80, 169 P 552. 

Ky.—Lilly v. Clay, 102 SW 278, 31 
KyL 317; Ward v. Edge, 100 Ky. 757, 
39 SW 440, 19 Kyl 59; Johnson v. 
Jacob, 11 Bush 646. 

Me.—Watson v. Cressey, 79 Me. 381, 
10 A 59; Pearce v. Savage, 45 Me. 90. 

Md.—wWeller v. Kolb, 128 Md. 221, 
97 A 542; Roberts v. Roberts, 102 Md. 
131, 62 A 161, 11 AmSR 344, 1 LRANS 
782, 5 AnnCas 805; Robinson v. 
Mitchell, 99 Md. 50, 57 A 625. 

Mass.—Swett v. Thompson, 149 
Mass. 302, 21 NE 382; Loring v. 
Carnes, 148 Mass. 223, 19 NE 343; 
O’Donnell v. Smith, 142 Mass. 505, 
8 NE 350; Blanchard v. Brooks, 12 
Pick. 47. 

Mich.—Hartz v. Hilsendegen, 182 
Mich. 129, 148 NW 433. 

Mo.—Oldaker v. Spiking, 210 SW 
59; McClure v. Baker, (A.) 216 SW 
1018; Fuller v. Develld, 144 Mo. A. 
93, 128 SW 1011. 

Mont.—Kerlee v. Smith, 46 Mont. 
19, 124 P 777. 

N. H.—Glidden y. Blodgett, 38 N. 
LOT 4: 

N. J.—Voorhees vy. Singer, 73 N, J. 
Eq. 532, 68 A 217. 

N. Y,.—_McGown v. Barnum, 182 N. 
Y. 547 mem, 75 NE 155; Baltes v. 
Union Trust Co., 180 N. Y. 183, .72 
NE 1005 [aff 74 "ADD. Diy. 630 mem, 
717 NYS 1121 mem (aff 35 Misc. 157, 
71 NYS 468)]; In re Dows, 167 N. Y. 
227, 60 NE 439, 
LRA 433 [aff 60 App. Div. 680 mem, 
71 NYS 1135 mem, and aff 183 U. S. 
278, 22) SCt 213,..46i2La, ed.) 19,60); Mie- 
Gillis. v. McGillis, Aa SINUS 532, 49 
NE 145 [mod 11 App. Div. 359, 42 
NYS 921]; Byrnes v. Stilwell, 1038 
N. Y. 453, 9 NE 241, 57 AmR 760, 
25 NYWklyDig 133 [mod 38 Hun 5238, 
25 NYWklyDig 461]; Rathbone v. 
Hooney, 58 N. Y. 463; Sheridan v. 
House, 4 Abb. Dec, 218, 4 Keyes 569; 
Crackanthorpe v. Sickles, 156 App. 
Divas 758, 144 NYS 870secArcher vy. 
Archer, 147 App. Div. 44, 131 NYS 
661, 147 App. Div. 929, 132 NYS 150, 
149 App. Div. 918, 133 NYS 793° New- 
ton v. Hunt, 134 App Div. 335, 119 
NYS 8 [mod 59 Misc. 6338, 112 NYS 
573; and aff 201 Ni, iY. 599, 95 NE 
11341]; Peterson vy. De Baun, 36 App. 
Div. 259, 55 NYS 249; Matter of Bren- 
nan, 21 App. Div. 236, 47 NYS 661; 
Pickert v. Windecker, 73 Hun 476, 26 
NYS 487; Clowe v. Seavey, 74 Mise 
254, 1381 NYS 817 [aff 151 App. Div. 
912 mem, 185 NYS 1105 mem]; Lau- 
ter v. Hirsch, 67 Mise. 165, 121 NYS 


88 AmSR 508; 52. 


651; Clow v. Schlieman, 166 NYS 472; 
Court vy. Bankers’ Trust Co., 160 NYS 
477; Tregoning v. Tregoning, 15 NYS 
171; Grout v. Townsend, 2 Hill 554. 

N. C.—Cotten v. Moseley, 159 .N:-C! 
1, 74 SE 454, 40 LRANS 768. 
oe C.—Roux v, Chaplin, 20 S. C. Eq. 

Vt.—In re Robinson, 90 Vt. 328, 98 
A 826. 

Wis.—Smith v. Smith, 116 Wis. 570, 
93 NW 452. 

Eng.—2 Blackstone Comm. p 290; 
4 Kent Comm. p 260. 

{a] MTlustration.—Grantee of one 
remainderman becomes a tenant in 
common with the other remainder- 
men. Coleman vy. Lane, 26 Ga, 515. 

{b] No rule of public policy is 
violated by acquiring a remainder- 
man’s interest in property, where the 
life tenant has power of disposition 
or consumption so that the remain- 
derman’s share may be little or noth- 


ing. Markham y. Waterman, (Kan.) 
181, P 621, 
[c] Absence of fraud.—Moore vy. 


Norristown Trust Co., 250 Fed. 446, 
162 CCA 516 [aff 243 Fed. 931]. See 
Deeds § 147. 

[d] Presence of capacity.—Moore 
v. Norristown Trust Co., 250 Fed. 446, 
162 CCA 516 [aff 248 Fed. 931]. See 
Deeds § 131. 

Conveyance generally see Deeds § 

86 ° 


41. Ragan vy. Rogers, 146 Ga. 818, 

92 SE 647. 
42. Hartz vv. Hilsendegen, 182 
514; 


Mich. 129, 148 NW 433. 

43. Hall v. Cressey, 92 Me. 
43 A 118; Crackanthorpe v. Sickles, 
156 .App., Div..°763; 141, NYS 370; 
Newton v. Hunt, 134 App. Div. 325, 
119 NYS 38 [mod 59 Misc. 63838, 112 
NYS 5738, and aff 201 N. Y. 599, 95 NE 
1184]; Peterson v. De Baun, 36 App. 
Div, 259, 55 NYS 249; Hume v, Fleet, 
23 App. Div. 185, 48 NYS 889; Tomp- 
kins v. Verplanck, 10 App. Div. 572, 
42 NYS 412; Pickert vy. Windecker, 
73 Hun 476, 26 NYS 487; Court v. 
Bankers’ Trust Co., 160 NYS 477. 

{a] Mllustrations.—(1) By death of 
remainderman prior to that of par- 
ticular tenant. Peterson v. De Baun, 
36 App. Div. 259, 55 NYS 249; Pickert 
v. Windecker, 73 Hun 476, 26 NYS 
437. (2) By death without children. 
Hall v. Cressey, 92 Me, 514, 48 A 118. 
(3) By death of wife prior to the 
termination of the trust. Hume vy. 
Fleet, 23 App. Div. 185, 48 NYS 889. 
(4) In the event that life tenants have 
descendants. Tompkins vy. Verplanck, 
10 App. Div. 572, 42 NYS 412. 

44. Richardson v. Van Gundy, 271 
Ill. 476, 111 NE 494; Barkhoefer v. 


Barkhoefer, (Mo.) 204 SW 906; Byrnes 
v. Stilwell, 103 N. Y. 453, 9,NE 241, 
57 AmR 760, 25 NYWklyDig 133, 
[mod 38 Hun 523, 25 NYWklyDig 
461]; Court v. Bankers Trust Co., 
160 NYS 477. 

45. Ragan vy. Rogers, 146 Ga. 818, 
92 SE 647. 
da ae Hall v. Tufts, 18 Pick. (Mass.) 
fo 

Fei Patton vy. Harrison, 1 Ky. Op. 


48. Wolford v. Smith, 146 Ky. 341, 
142 SW 1055. 

49. Caudill v. 184 Ky. 
381, 212 SW 422. 


Wagoner, 


50. Armiger v. Reitz, 91 Md. 334, 
46 A 990. 
51. Gardiner v. Guild, 106 Mass. 


25; Cotten v. Mosely, 159 N. Colvet 
SE 454, 40 LRANS 768. 

{a] Tlustration.—Where the fee 
was in the wife with a life estate 
in the husband, and both joined in a 
deed to a third party, the entire 
estate in fee passed to such party. 
Cotten v. Moseley, 159 N. C. 1, 74 
SE 454, 40 LRANS 768. 

52. Ware v. Frank, 38 SW 1061, 
18 Kyl 1009. 

53. Ortmayer vy. Elcock, 225 Ill. 
342, 80 NE 339; Williams y. Esten, 
179 Ill, 267, 538 NE 562. 

54, Moore v. Norristown Trust Co., 
243 Fed. 931 [aff 250 Fed. 446, 162 
CCA 516]; Hayes vy. Huddleson, 40 
App. (D. C.) 183, AnnCas1914B 1037; 
Ware v. Frank, 38 SW 1061, 18 KyL 
1009; In re Phillips,’ '205. Pa.:511,.55 
A 212. And see Fraudulent Convey- 
ances [20 Cyc 442]. 

[a] Dlustration.—The owner of a 
vested remainder assigned the inter- 
est, worth thirty-two thousand five 
hundred dollars, for eight thousand 
seven hundred and fifty dollars actual 
eash, and the life tenant died ten 
years later. In re Phillips, 205 Pa. 


511,55 A212. 
55. Moehlenpar vy. Mayhew, 138 
Wis. 531, 119 (NW 826. And, see 


Fraudulent Conveyances [20 Cye 441]. 

56. Obney v. Obney, 26 Pa. Super. 
116; Moehlenpah v. Mayhew, 138 Wis. 
561, 119 NW 826. 

{a] MTlustration.—Regarding death 
of life tenant. Obney_v. Obney, 26 
Pa. Super. 116; Moehlenpah y. May- 
hew, 138 Wis. 561, 119 NW 826. 

57. Obney v. Obney, 26 Pa. Super. 


116. 
Broas y. Broas, 153 Mich. 310, 
116 NW 1077. 
59. Almon y. Ellison, 81 SW 245, 


26 KyL 320. 

60. See Assignments § 16 et seq; 
Deeds § 41. 

61. U. S.—Ward v. Ward, 131 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


§ 156! 


to the same contingencies in the hands of the trans- 
feree as it would have been had it not been trans- 
ferred ;°* and accordingly a life tenant cannot by 
joining with a contingent remainderman give a 
grantee a perfect title, since the title of the re- 
mainderman may never become vested, and in that 
event there would be a reversion in the original 
grantor,®* although there are decisions holding that 
a life tenant can convey a perfect title by joining 


946 [aff 145 Fed. 1023, 74 CCA 146 
(certiorari den 206 U. S, 54, 27 SCt 
796, 51 L: ed, 1190)]. 

Iowa.—Ward v. Meredith, 173 NW 
246; Guilford v. Gardner, 180 Iowa 
1210, 162 NW 261. 

Kan.—Markham vy. Waterman, 181 
P 621; Bunting v, Speek, 41 Kan. 424, 
ai P2838) 3 TRA 690. 

Ky.—Taylorville Bank y. Vandyke, 
159 Ky. 201, 166 SW 1024; Leppes v. 
Lee, 92 Ky. 16, 17 SW 146, 13 KyL 
317; White w. White, 86 Ky. 602, 7 
SW 26, 9 KyL 757; Grayson v. Tyler, 
80 Ky. 358. 

Md.—Jenkins vy. Bonsal, 116 Md. 

161 


629, 82 A 229. 

Mass.—Cummings y. Stearns, 
Mass. 506, 37 NE 758; Butterfield v. 
Reed, 160 Mass, 361, 35 NE 1128; 
Wainwright v. Sawyer, 150 Mass. 168, 
22 NE 885; Whipple v. Fairchild, 139 
Mass. 262, 30 NE 89; Putnam vy. Story, 
132 Mass. 205; Dunn v. Sargent, 101 
Mass. 336. 

Mo.—Fountain v. Starbuck, 209 SW 
$00; Parrish v. Treadway, 267 Mo. 91, 
183 SW 580; McClure v. Baker, (A.) 
216 SW 1018. 

N. Y.—Matter of Wilcox, 194 N. Y. 
288, 87 NE 497 [rev 125 App. Div. 
152, 109 NYS 564]; Gomez v. Gomez, 
147 N. Y. 195, 41 NE 420 [aff 81 Hun 
566, 31 NYS 206]; Griffin v. Shepard, 
124 N. Y. 76, 26 NE 339; Doage v. 
Stevens, 105 N. Y. 585, 12 NE 759, 
26 NYWklyDig 525 [rev 40 Hun 443]; 
Bailey v. Bailey, 97 N. Y. 460 [afr 
28 Hun 603]; Crooke y. Prince, 97 
N. Y. 421; Crooke y. Kings County, 
97 N. Y. 421; Kenyon v. See, 94 N, Y. 
563; Mott v. Ackerman, 92 N. Y. 539; 
Hennessy v. Patterson, 85 N. Y. 91 
[aff 22 Hun 145]; Moore v. Littel, 41 


N. Y. 66; Ray v. Jaeger, 131 App. 
Div, "294, 15) NYS" 737;7 Stringer” v. 
Barker, 110 App. Div. 37, 96 NYS 


1052; Wadsworth y. Murray, 29 App. 
Div. 191, 51 NYS 1038 [aff 161 N. Y. 
274, 55 NE 910, 76 AmSR 265]; 
Wilson v. Wilson, 32 Barb. 328; Rob- 
inson v. New York L. Ins., ete., Co., 
75 Mise.’ 361, 133 NYS 257. 

N. C.—Lee v. Oats, 171 N: C. 717, 
88 SE 889,> AnnCas1917A 514; Scott 
v. Henderson, 169 N. C. 660, 86 SE 
603; Beacom v. Amos, 161 N. C. 357, 
77 SE 407; Kornegay v. Miller, 137 
N. C. 659, 50 SE 315, 107 AmSR 505. 

Or.—Love v. Lindstedt, 76 Or. 66, 
147 P 935, AnnCas1917A 898. 

R: i.—Storrs v. Burgess, 29 R. I. 

269, 67 A 781. 
- §, C.—Carr v. Mouzon, 86 S. C. 461, 
68 SE 661; Rembert v. Evans, 86 S. C, 
445, 68 SH 659; Boykin v. Springs, 66 
S. GC. 362, 370, 44 SE 934. 

See also Deeds § 287. 

“Tf the remaindermen be ascer- 
tained, it is a possibility coupled with 
an interest, and it is devisable, trans- 
missible, and in equity assignable; 
but if the remaindermen be not ascer- 
tained, such bare possibility is not 
capable of devise, transmission or as- 
signment. ... Allston v. State Bank, 
1109S C)) Ha: 235; “Roundtree v. 
Roundtree, 26 S. C. 450, 2 SH 474. 
Boykin v. Springs, supra. — 

An estate is transmissible “when 
the takers are ascertained and the 
eontingency relates only to the col- 
Jateral event, upon the happening of 
which the vesting in estate depends. 
Wadsworth v. Murray, 29 App. Div. 
191, 196, 51 NYS 1038 [aff 161 N. Y. 
274, 55 NE 910, 76 AmSR 265]. 
fa] Mlustrations.—(1) Property 
devised to one son in fee in the event 
that he should survive his wife, or 
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should have a child by her which 
should live to attain twenty-one years 
of age, and if neither of these events 
should transpire then to another son. 
Griffin vy. Shepard, 124 N. Y. 70, 26 
NE 339. (2) Devisees of land held 
subject to cross contingent interests 


dependent upon one surviving the, 


other may divest their estates of 
their contingent character'by convey- 
ing each to the other an estate in fee 
simple. Beacom v. Amos, 161 N. C. 
357, 77 SE 407. (3) Contingent re- 
mainder transferred by deed by each 
devisee conveying part of the land to 
the other in fee, in the case of a 
devise to two persons with contingent 
remainder to survivor. Beacom vy. 
Amos, supra. 

62. Ill—Golladay v. Knock, 235 
Ill. 412, 85 NE 649, 126 AmSR 224, 

Ky.—Leppes v. Lee, 92 Ky. 16, 17 
SW 146, 13.KyL 317. 

Md.—Williams y. Armiger, 129 Md. 
222, 98 A 542, 
eet ie aeat v. Sargent, 101. Mass. 

N. Y.—Schwartz v. Rehfuss, 129 
App. Div. 630, 114 NYS 92 [aff 198 
N. Y. 585 mem, 92 NE 1101 mem]; 
Lingsweiler v. Hart, 10 App. Div. 156, 
41 NYS 862 [aff 159 N. Y. 543 mem, 
54 NE 1093 mem]. 

{a] Mllustration.—A deed executed 
by a lite tenant and remaindermen 
then living, while transferring inter- 
ests of such remaindermen provided 
they survive the life tenant or die 
during her lifetime without issue, 
will not affect the interest of any 
remainderman who may die during 
the life tenant’s lifetime, leaving is- 


sue. Williams v. Armiger, 129 Md. 
222, 98 A 542. 

63. Ruggles v. Tyson, 104 Wis. 
500, 79 NW 756, 81 NW 367, 48 LRA 
809. 

64 Summet v. City Realty, etc., 


Co., 208 Mo. 501, 106 SW 614. 

65. Fortescue y. Satterthwaite, 23 
N.C. ‘566; 

“Possibility” see [31 Cyc 961]. 

66. In re Hoadley, 101 Fed, 233, 
3 AmBankr 780; Du Bois v. Judy, 
(111l.) 126 NE 104; Friedman v. Fried- 
man, 283 Ill, 383, 119 NE 321; Scha- 
piro v. Howard, 113 Md. 360, 78 A 
58, 140 AmSR 414; Jackson v. Littell, 
56 N. Y. 108; Brevoort v. Grace, 53 
N. Y. 245; Striker v. Mott, 28 N. Y. 
82; Jackson v. Waldron, 13 Wend. 
(N. Y.) 178; Edwards vy. VWarick, 5 
Den. (N. Y.) 664 [rev 11 Paige 289]. 


67. Ky.—Grayson vy. Tyler, 80 Ky. 
358, 

Mass.—Whipple v. Fairchild, 139 
Mass. 263, 30 NE 89; Putnam v. 


Story, 132 Mass. 205. 

Mo.—Summet v. City Realty, etc., 
Co., 208 Mo. 501, 106 SW 614; God- 
man y, Simmons, 113 Mo. 122, 20 SW 
972. 

N. J.—Tantum v. Campbell, 83 N. J. 
Eq. 361, 91 A 120. 

N. Y.—Clowe v. Seavey, 208 N. Y. 
496, 102 NE 521, 47 LRANS 284; 
Smith v. Scholtz, 68 N. Y. 41; Jack- 
son v. Littell, 56 N. Y. 108; Shindler 
v. Robinson, 150 App. Div. 875, 135 
NYS 1056; Lauter v. Hirsch, 67 Misc. 
165, 121 NYS 661. 

Pa.—Harris v. McElroy, 45 Pa. 216. 

{a] Reason for rule.—in almost 
every conceivable case of a contin- 
gent remainder of this sort, as dis- 
tinguished from limitations to per- 
sons not in being, there is some 
ascertained person in whom the re- 
mainder will vest, if the existing 
conditions remain unchanged until 


all outstanding contingent remaindermen.®* 
other hand, if the remainderman is not ascertained 
there is not a possibility coupled with an interest 
but only a bare possibility ®* which is not subject 
to sale or transfer according to some authorities,%* 
although according to the better considered deci- 
sions contingent remainders are alienable when- 
ever the remainderman is in being.§? ; 
Statutory provisions. The common-law rules gov- 


[210.5.] 999 


On the 


the happening of the contingency or 
the determination of the particular 
estate, as for instance a limitation 
to the children of the life tenant liv- 
ing at his death, or to the right heirs 
of a living person, ete. Under such 
circumstances it ‘seems very clear 
that a person so situated with re- 
spect to the remainder has just as 
much of an interest as if the re- 
mainder had been specifically limited 
to him on a contingency. The only 
difference is that in the one case a 
change of circumstances may vest 
the remainder in another’ person, 
while in the other case the contin- 
gency may prevent the remainder 
from vesting in the person named, 
without vesting it in anyone else. 
On reason, therefore, in any case 
where the remainderman is not as- 
certained, but where there is a person 
in existence in whom the remainder 
would immediately vest on the pres- 
ent happening of the contingency or 
the present determination of the par- 
ticular estate, such person has a pos- 
sibility coupled, with an _ interest 
which he may transfer to another, 
subject, of course, to the same con- 
tingency by which it is affected in 
his hands. See cases supra this note, 

{b] MDlustrations.—(1) An estate 
in remainder was devised to such of 
the nephews and nieces of testator 
as should be living at the death of 
the life tenant. It was held that 
although the remainder was contin- 
gent in that it was not ascertained 
who would eventually take the estate 
in remainder, yet a nephew of. tes- 
tator who was living at the time of 
testator’s death took an_ interest 
under the will and not a bare pos- 
sibility, and that he could effectually 
transfer such interest during the life- 
time of the life tenant. There is a 
manifest distinction, the court said, 
between this case and a mere pos- 
sibility, such as the expectation that 
an heir will inherit from his ances- 
tor. In the case of an heir, his ex- 
pectation may be defeated by the act 
of the ancestor in making a will, or 
in disposing of his estate during his 
lifetime, while in the case in hand, 
the nephew has an interest that can- 
not be defeated by the act of any 
person, but depends solely on his 
surviving the life tenant. Grayson 
v. Tyler, 80 Ky. 358. (2) An estate 
was linaited in remainder to such of 
the children of the life tenant as 
should be living at his death and the 
issue of any child that should have 
predeceased. In this case it was held 
that, although it was uncertain dur- 
ing the life estate whether any of 
the children of the life tenant would 
survive or whether the remainder 
would not ultimately vest in persons 
none of whom were then born, yet 
the children of the life tenant took 
a contingent interest which was cap- 
able of sale and transfer by them. 
Harris v. McElroy, 45 Pa. 216. 
(3) One of a class of remaindermen, 
whose interest is liable to be cut 
down in amount by the birth of other 
remaindermen, may nevertheless con- 
vey his own interest subject to this 
contingency. Putnam v. Story, 132 
Mass. 205; Smith y. Scholtz, 68 N. Y. 
41. 

[c] In Pennsylvania a person sui 
juris owning a contingent interest 
may sell the same to one who does 
not stand in a trust relation and who 
does not impose upon him, for any 
sum agreed upon between them. 


1000 [21¢.J.] 


erning the alienability of contingent remainders * 
have in most jurisdictions been modified by stat- 
utes ®® which provide that all contingent remainders 
may be conveyed by deed,’® or by quitclaim deed,’? 
or they are alienable under the statutes authorizing 
the conveyance of ‘‘expectant estates,’’ 7? or ‘‘any 
estate or interest,’’ 7? or ‘‘any interest or claim’’ 
in real property,’* or ‘‘all the interest of the gran- 
tor unless a contrary intent can be reasonably in- 
ferred’’;7® but in some jurisdictions it is provided 
by statute that no person may dispose of a contin- 
gent estate where the contingencies are as to the 
person in whom the estate may vest.”° In some juris- 
dictions it is expressly provided by statute that con- 
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[§ 157] (b) 


tingent remainders are devisable,‘’ subject to the 


Whelen v. Phillips, 151 Pa. 312, 25 A 
44; Long’s Est., 39 Pa. Super. 323. 
But see Stewart v. Neeley, 139 Pa. 
309, 20 A 1002 (holding that deed, 
purporting to convey contingent re- 
mainder executed and delivered be- 
fore the contingency happens, will 
be operative only as an estoppel of 
the remainderman since a contingent 
remainder can be conveyed only by 
devise). 

Remainder to class generally see 
supra § 188. 

68. See supra text and note 61. 

69. See statutory provisions. 

70. Cal.—Gray v. Union Trust Co., 
171 Cal. 6387, 154 P 306. 

Ky.—Sheirich v. Maxwell, 89 SW 4, 
28 Kyl 178; Nutter v. Russell, 3 
Metc. 163. 

N. J.—Taylor v. Stewart, (Ch.) 18 
A 456. 

N. Y¥.—Roosa v. Harrington, 171 
N. Y. 341, 64 NE 1 [aff 57 App. Div. 
631 mem, 68 NYS 1147 mem (aff 31 
Mise. 5387, 65 NYS 601)]; Griffin v. 
Shepard, 124 N. Y. 70, 26 NE 339 
[aff 40 Hun 355]; Beardsley v. Hotch- 
kiss, 96 N. Y. 201; Hennessy v. Pat- 
terson, 85 N. Y. 91; Harm v. Van 
Orden, 84 N. Y. 270; Moore vy. Littel, 
41 N. Y. 66 [aff 40 Barb. 488]; Shend- 
jer v. Robinson, 150 App. Div. 875, 
135 NYS 1056; National Park Bank v. 
Billings, 144 Arp. Div. 536, 129 NYS 
846; Ray v. Jaeger, 131 App. Div. 294, 
115 NYS 737; Hume vy. Fleet, 23 App. 
Div. 185, 48 NYS 889; Clowe v. Sea- 
vey, 74 Misc. 254, 131 NYS 817 [aff 
151 App. Div. 912 mem, 135 NYS 1105 
mem]. | 
-N. C.—McAfee v. Green, 143 N.°C. 
411, 55 SE 828, 

Va.—Wilson v. Langhorne, 102 Va. 
631, 47 SH 871; Young v.- Young, 89 
Va. 675, 17 SE 470, 23 LRA 642. 

Wis.—t!n re Kingston, 130 Wis. 560, 

110 NW 417. 
. [a] A statutory remainder can be 
created and transferred by that name. 
Ray v. Jaeger, 131 App. Div. 294, 115 
BS Nee (under Real Prop. L, c 547 
§ 209). 

{b] In Missouri in view of Rev. 
St,. [1909] § 2872, deeds to a life ten- 
ant, executed by remaindermen, vest 
in the life tenant in fee the contin- 
gent interests of the remaindermen. 
Bramhall v. Bramhall, 216 SW 766. 

71. See statutory provisions; and 
Ortmayer v. HPlcock, 225 Ili. 342, 80 
NE 339. 

72. Defreese v. Lake, 109 Mich. 
415, 67 NW 505, 68 AmSR 584, 32 
LRA 744; L’Etourneau v. Henquenet, 
89 Mich. 428, 50 NW 1077, 68 AmSR 
584; Griffin v. Shepard, 124 N, Y. 70, 
26 NE 339 [aff 40 Hun 3855]; Clowe 
v. Seavey, 74 Misc. 254, 1381 NYS 817 
{aif 151 App. Div. 912 mem, 135 NYS 


1105 mem]; Lauter v. Hirsch, 67 
Mise. 165,121 sNYS6513, (Clow » v. 
Schlieman, 166 NYS 472; Lawrence 


ve Bayard, 7. (Paige, GNwY.) 70; 

73. McDonald v. Bayard Sav. 
Bank, 123 Iowa 413, 98 NW 1025; 
Bradley v. Goff, 243 Mo. 95, 147 SW 
1012; Summet vy. City Realty, etce., 
Co., 208 Mo, 501, 106 SW 614; Sike- 


meier v. Galvin, 124 Mo, 367, 27 SW 
551; Brown v. Fulkerson, 125 Mo. 400, 
28 SW 632; Godman v. Simmons, 113 
Mo. 122, 20 SW 972; Lackland v. 
Nevins, 3 Mo. A. 335, 

74 Taylorsville Bank v. Vandyke, 
159 Ky. 201, 166 SW 1024, 159 Ky. 
620, 167 SW 869; Sheirick v. Maxwell, 
89 SW 4, 28 KyL 173; Grayson vy. 
Tyler, 80 Ky. 358; Heuser vy. Belvin, 


118° Va, 346, 87 SE 594; Young v. 
Young, 89 Va. 675, 17.-SE 470, 23 
LRA 642. 

75. Robeson v. Cochran, 255 Il. 


355, 99 NE 649; Golladay v. Knock, 
235 Ill. 412, 85 NE 649, 126 AmSR 
224; McDonald vy. Bayard Sav. Bank, 
123 Iowa 4138, 98 NW 1025. 

76. See statutory provisions; and 
Tantum v. Campbell, 83 N. J. Eq. 
861, 91 A 120. 

77. See statutory provisions; and 
Nutter v. Russell, 3 Mete. (Ky.) 163; 
Roosa v. Harrington, 171 N. Y. 341, 
64 NE 1 [aff 57 App. Div. 631 mem, 
68 NYS 1147 mem (aff 31 Misc. 537, 
65 NYS 601)]; Kenyon vy. See, 94 
N. Y. 563; Hennessy v. Patterson, 85 
N, Y. 91 [aff 22 Hun 145]; Jackson v. 
Littell, 56 N. Y. 108; Moore v. Littell, 
41 N. Y, 66 [aff 40 Barb. 488]; Young 
v., Young,..89 Va. 675, 17,SE' 470, 23 
LRA 642. 

[a] A statutory remainder is de- 
scendible, devisable, and alienable the 
same as an estate in possession. Ray 
v. Jaeger, 131 App. Div. 294, 115 NYS 
737 (under Real Prop. L. c 547 § 209). 

78. Dixon v, Bentley, 68 N. J. Eq. 
108, 59 A 1036. 

79. Conn.—Smith vy. Pendell, 19 
Conn. 107, 48 AmD 146. 

1ll.—Drury v. Drury, 271 ill. 336, 
111 NE 140; Hill v. Hill, 264 Ill. 219, 
106 NE 262; Robeson vy. Cochran, 255 
Ill. 355, 99 NE 649; Ortmayer v. El- 
cock, 225 Ill. 342, 80 NE 339; Wil- 
Baie v. Esten, 179 Ill. 267, 53 NB 
v . 

Md.—Schapiro v. Howard, 113 Md. 
360, 78 A 58, 140 AmSR 414. 

Mass.—Allen y. Ashley School 
Fund, 102 Mass. 262; Whittaker v. 
Whittaker, 99 Mass. 364; Blanchard 
v. Brooks, 12 Pick. 47; Davis v. Hay- 
den, 9 Mass. 514. 

N. H.—Hayes v. Tabor, 41 N. H. 
521; Hall v. Nute, 38 N, H. 422; Rob- 
ertson v. Wilson, 38 N. H. 48. 

N. Y.—Schindler vy. Robinson, 150 
App. Div. 875, 185 NYS 1056. 
ae C.—Watson v, Dodd, 68 N. C. 

Oh.—Knisely v. Young, 83 Oh, Cir. 
Ct. 439, 

R. I.—Mudge v. Hammill, 21 R. I. 
283, 43 A 544, 79 AmSR 802; Bailey 
v. Hoppin, 12 R. IT. 560. 

W. Va.—Watson v. Conrad, 38 W. 
Va. 536, 18 SE 744, 

Fearne Rem. p 366; Williams Real 
ELrops Dp) ats 

“The interest of the children of 
a grantee, in a deed conveying real 
estate to the grantee for life with 
remainder over, on his death leaving 
issue, to the issue in fee simple, is 
during the lifetime of the grantee a 
mere expectancy, and a conveyance 


right of protection against depletion.’® 


[§§ 156-157 


Form of Conveyance. A contin- 


gent remainder could not be transferred by a com- 
mon-law conveyance 7? but might at common law be 
released by the remainderman to the reversioner,®? 
or to the tenant in possession,®*? or to any person 
possessed of an interest in the land, although not to 
a mere stranger.8? A deed of a contingent remain- 
der, although inoperative as a grant or conveyance 
at common law was upheld as an executory agree- 
ment and enforced by a court of equity according 
to its intent, if supported by a valid consideration, 
whenever the grantor was in a condition to give it 
effect ;8 and similarly the heirs of the grantor,** 


by the children of their interest in 
the lifetime of the grantee passes no 
title, where they subsequently die in 
the lifetime of the grantee.’ Robe- 
son v. Cochran, 255 Tll.. 355, 99 NE 


649. See also Assignments § 16. 
Conveyance generally see Deeds 
§§ 21-41. 
[a]. Reason for ruie.—Such inter- 


ests are not assignable at law for the 
reason that in every conveyance there 
must be a grantor, a grantee, and a 
thing granted. that is an estate and 
such contingent interests do not 
amount to an estate but are mere 
“possibilities coupled with an inter- 
est.”” Per Pearson, C. J., in Watson 
v. Dodd, 68 N. C. 528, 530. : 

{b] TIllustrations.—(1) A tenant in 
tail in remaindercannot by war- 
ranty deed pass any estate. Allen v. 
Ashley School Fund, 102 Mass. 262; 
Whittaker y. Whittaker, 99 Mass. 
364; Davis v. Hayden, 9 Mass, 514. 
(2) Where property is devised to 
trustees for the support of testa- 
tor’s daughter during her life, and 
the residue, if any, to be divided 
among her children, the latter, before 
the death of their mother, have no 
interest which they can convey. Wat- 
son vy. Conrad, 38 W. Va. 536, 18 SEH 
744, 

go. Ortmayer vy. Elcock, 225 Ill. 
342, 80 NE 339; Lampet’s Case, 19 
Coke 46b, 77 Reprint 994. 

81. Smith v. Pendell, 19 Conn. 107, 
48 AmD 146; Williams vy. Esten, 179 
Ill. 267, 53 NE 562; McDonald v. Bay- 


ard Sav. Bank, 123 Iowa 413, 98 NW 
1025; Miller v. Emans, 19 N. Y. 284; 
Shindler v. Robinson, 150 App. Div. 
875, 185 NYS 1056. 

82. Matlock vy. Lee, 9 Ind. 298, 
See also Deeds § 24. 

83. .Ga.—lIsler v. Griffin, 134 Ga. 
192, 67 SE 854. 

1ll.—Drury v. Drury, 271 Ill. 336, 


111 NE 140; Robeson vy. Cockran, 255 
Tll. 342, 80 NE 339. 

Iowa.—McDonald v. Bayard. Sav. 
Bank, 123 Iowa 4138, 98 NW 1925. 
OR ce dal v. Nevins, 3 Mo. A. 

A, BiroR eo hexkape v. Wilson, 38 N. 
BH. 3 

N. J.—Hannon v. Christopher, 34 
N. J. Eq. 459. 

Pe Y.—Edwards v. Varick, 5 Den. 

N. C.—Kornegay v. Miller, 137 N. 
C. 659, 50 SE 315, 107 AmSR 505; 
Watson v. Smith, 110 N. C. 6, 14 SE 
640, 28 AmSR 665; Fortescue v. Sat- 
terthwaite, 23 N. C. 566. 

R. I.—Mudge v. Hammill, 2) R. I. 
283, 43 A 544, 79 AmSR 802; Wilcox 
ve- Daniels, L5. Rieck. 260,. Si Ane2043 
Bailey v. Hoppin, 12 R. I. 560. 


S. C.—Earle v. Maxwell, 86 S. C. 
1, 67 SE 962, 138 AmSR 1012. 
HMng.—King v. Withers, Cas. t. 


Talb. 117, 25 Reprint 693; Wright v. 
Wright, 1 Ves. 409, 27 Reprint 1111. 
Assignment of contingent inter; 
ests generally see Assignments § 16 
et seq. 
84. Walton y. Follansbee, 131 Til. 
147, 23 NE 3882; Coots v. Yewell, $5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


wa 


5 157-158] 


as well as the grantor himself,®® were estopped from 
asserting title to the property, and the title vesting 
upon the happening of the contingency inured to 
the benefit of the grantee where a conveyance had 
been made by deed with general covenants of war- 
rauty or by bargain and sale deed, 
ease of a deed without covenants of warranty,$? 
nor in the case of a mere release or quitclaim 
deed,** nor in the case of contingent remainder- 
men who are minors and whose interests are con- 
veyed by a guardian,®® unless such a mode of con- 
veying contingent remainders is authorized by stat- 
The.mode of conveyance usually employed 
at common law in the case of contingent remainders 
was a fine or common recovery,®! operating by 


be Le 


Ky. 367, 25 SW 597, 26 SW 179, 16 


KyL 2. 

85. Ga.—lIsler vy. Griffin, 134 Ga. 
192, 67 SE 854, 

Hl.—Drury ev.. Drury, 271-Tll. 336; 
111 NE 140; Robeson y. Cochran, 255 
Til, 355, “99 NE 649; Walton v. 
eras US) PAN £47 238 ye NE 

Me.—Read v. Fogg, 60 Me. 479. 


Mass.—Allen v. Ashley School 
Fund, 102 Mass. 262; Whittaker v. 
Whittaker, 99 Mass. 364; Davis v. 


Hayden, 9 Mass. 514. ; 
N. H.—Hayes v. Tabor, 41 N. H. 
521; Robertson y. Wilson, 38 N. H. 


48. 

N. J.—Hannon y. Christopher, 34 
N. J. Eq. 459. 

N. Y.—Shindler v. Robinson, 150 
App. . Div. $75,.7135.. NYS ~1056; 
Schwartz v. Rehfuss, 129 App. Div. 
630, 114 NYS 92 [aff 198 N. Y. 585 
mem, 92 NE 1101 mem]. 

N. C.—Scott v. Henderson, 169 N. 
Cc. 660, 86 SE 6038; Foster v. Hackett, 
112 N. C. 546, 17 SE 426. 


,Pa.—Stewart v. Neely, 189 Pa. 
309, 20 A 1002. 

Tenn.—Jackson vy. Everett, 58 SW 
340. 


Va.—Wilson v. Langhorne, 102 Va. 
631, 47 SE 871; Young v. Young, 89 
Va. 675, 17 SE 470, 23 LRA 642. 

[a] Tllustration—A deed from 
two of the six children of a life ten- 
ant holding a life estate, with re- 
mainder in fee simple to his issue, 
executed during the lifetime of the 
life tenant will, when one of the 
children survives the life tenant, 
pass his interest in the estate. Rob- 
eson v. Cockran, 255 Ill. 355, 99 NE 
649. 

86. Hannon v. Christopher, 34 N. 
J. Eq. 459. 

87. Read vy. Fogg, 60 Me. 479; 
Stewart v. Neely, 139 Pa, 309, 20 A 
1002. 

“A contingent remainder can only 
be conveyed by devise; a deed pur- 
porting to convey it operates only as 
an estoppel, unless the conveyance is 


after the contingency happens.” 
Stewart v. Neely, 139 Pa. 309, 316, 
20 A 1002. 


88. Hall v. Nute, 38 N. H. 422. 

89. Parrish v. Treadway, 267 Mo. 
91, 183 SW 580; Hayes v. Tabor, 41 
INGO 521! 

Disaffirmance by infants generally 
see Infants [22 xe be et seq]. 

20. See supra . 

91. Ortaat v. Elcock, 225 I11. 
342, 80 NE 339; Doe v. Savile, 3 A. 
& E. 2, 30 HCL 25, 111 Reprint 313; 
Helps v. Hereford, 2 B. & Ald. 242, 
106 Reprint 355; Doe vy. Oliver, 10 B. 
Sue lst, 21. Cl, (8550109. Reprint 
418; Pells v. Brown, Cro. Jac. 590, 79 
Reprint 504; Weale v. Lower, Pollex f. 
54, 86 Reprint 509; Vick v. Hd- 
wards, 3 P. Wms. 372, 24 Reprint 
1107. 

92. Den v. Demarest, 21 N. J. L. 
525; Doe v. Oliver, 10 B. & C, 181, 21 
ECL 85, 109 Reprint 418; Doe v. 
Martyn, 8 B. & C. 497, 15 ECL 246, 
108 Reprint 1127. See also Trevivan 
v. Lawrence, 2 Ld. Raym, 1048, 92 
Reprint 196, 6 Mod. 256, 87 Reprint 
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86 but not in the 


1003 (where Lord Holt cited 39 Ass. 
18, and spoke of an estoppel as run- 
ning upon the land and altering the 
interest of it, as creating an interest 
in, or working upon, the estate of 
the land, and as running with the 
land to whoever takes it); Vick v. 
Edwards, 3 P. Wms. 372, 24 Reprint 
1107 (where Lord Talbot seems to 
have considered a fine by a contin- 
gent remainderman as having the 
double operation of estopving the 
conusors until the contingeacy hap- 


pened, and then of vassing the 
estate). 
93. See generally Judicial Sales 


lente 6.et seq]. And-see supra 


Sale: 

On application of life tenant see 
supra § 97. 

Under attachment or execution see 


supra § 154. 

94. See cases infra notes 98, 99. 
95. See cases infra notes 98, 99. 
See generally Courts 15 C. J. 


Jurisdiction of particular 
courts.—Although Code (1913) § 3766 
authorizes the circuit court of 
the county in which the land subject 
to contingent remainder in persons 
yet unborn is situated to decree a 
sale, a court of common pleas of 
such county which, under Const. art 
8, §§ 1, 12, 19, and Acts (1917) ¢c 88, 
has concurrent jurisdiction with the 
circuit court, may also exercise sucn 
authority so long as its jurisdiction- 
al amount is not exceeded. Geary v. 
Butts, (W. Va.) 99 SE 492. 

[b] Power of judge at chambers. 
—Powell v. Heyman, 143 Ga. 728, 85 
SE 891. 

[ec] Power of appellate court.— 
(1) An appellate court will not in- 
terfere with the discretion of a lower 
court in directing the sale of real 
estate which is heavily encumbered 
when the judges of the lower court 
considered such sale for the best in- 
terests of all parties concerned. Sut- 
ton v. Craddock, 174 N. C. 274, 93 
SE 781; In re Smith, 207 Pa. 604, 57 
A 37. (2) It will entertain an ap- 
peal by the commissioner appointed 
by the court to sell for reinvestment 
property held by contingent remain- 
dermen. Smith v. Miller, 158 N. C. 98, 
73 SE 118. (3). And it will, retain. 
jurisdiction making all necessary 
amendments where the original pro- 
ceeding for a sale Should have been 
instituted in term instead of before 
the clerk. Springs v. Scott, 132 N. C. 
548, 44 SE 116. 

97. See infra § 159. 

98. U. S.—Reed v. Alabama, etc., 
Iron Co., 107 Fed. 586. 

Ark.—Bedford v. Bedford, 105 Ark. 
587, 152 SW 129. 

Ga.—Rakestraw vy. Rakestraw, 70 
Ga. 806. ; 

Ind.—Coquillard v. Coquillard, (A.) 
113 NE 481. ; 

Ky.—Tierney Coal Co. v. Bailey, 
172 Ky. 368, 189 SW 241; Johnson v. 
Whitcomb, 166 Ky. 673, 179 SW 821; 
Goff v. Renick, 156 Ky. 588, 161 SW 
983; Buckner v. Kelley, 52 Ky. 818, 
152 SW 9638; Rousseau v. Page, 150 
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estoppel against the parties until the contingency 
should happen, and after the happening of the ¢on- 
tingency operating on the estate as though it had 
been vested at the time the fine was levied, and for 
all practical purposes, vesting a complete legal title 
in the conusee.®” 

[§ 158] b. Judicial Sale °*—(1) In General. A 
court so authorized by statute °* or a court of equity 
in the absence of such authority °® may have juris- 
diction,®® provided the persons in interest are prop- 
erly represented before it,®7 to order the sale of 
property in which there are remainder interests, 
for the purpose of reinvestment,®® especially where 
such a sale is advantageous to the interests of all 
parties °° or necessary to preserve such interests 


Ky. 812, 150 SW 983; Globe Realty 
Co. v. Lentz, 142 Ky. 497, 1384 SW 
882; Bethshares y. Allison, 141 Ky. 
643, 133 SW 555; Sheirick vy. Max 
well, 89 SW 4, 28 KyL 173; Kuhn 


v. Kuhn, 68 SW 16, 24 KyL 112; Ull- 
man v. Harper, 12 Bush 164. 
N. Y.—In re O’Donnell, 221 N. Y. 
197, 116 NE 1001 [rev 178 App. Div. 
928, 165 NYS 1102]. 
N. C.—McLean vy. Caldwell, 100 SE 
888; Hayden v. Hayden, 100 SE 515; 


-Dawson v. Wood, 98 SE 459; O’Ha- 


gan v. Johnson, 163 N. C. 197, 78 SE 
450; Smith v. Miller, 158 N. C. 98, 73 
SE 118; McAfee v. Green, 143 N. C. 
411, 55 SH 828; Marsh vy. Dellinger, 
127 N. C. 360, 37 Siti 494; Ex p. Yan- 
cey, 124 N.C. 151,,32 SE 491, -70 Am 
SR 577. 


S. C.—Bofil v. Fisher, 24 S. C. Eq. 
Tebd cAmiDs 62.7%. 
Tenn.—Ridley v. Halliday, i06 


Tenn. 607, 61 SW 1025, 82 AmSR 
538 LRA’ 477. 

Va.—Rhea y. Shields, 103 Va. 
49 SE 70. 

W. Va.—Geary v. Butts, 99 SE 

See also supra § 97. 

99. Globe Realty Co. v. Lentz, 142 
Ky. 497, 134 SW 882; Kuhn v. Kuhn, 
68 SW 16, 24 KyL 112; McLean v. 
Caldwell, (N. C.) 100 SE 888; and 
cases supra note 98. 

{a] Rule applied (1) where the life 
tenant resides in a distant state and 
the income is inadequate to support 
the parties, and will probabiy be in- 
creased by a change in the invest- 
ment, and where the property is not 
likely to enhance in value. Beth- 
shares v. Allison, 141 Ky. 643, 133 
SW 555. (2) But where the interest 
of remainderman does not require a 
sale of real property for reinvest- 
ment and the only person whose in- 
terest would -be enhanced by such 
sale is the life tenant who has suffi- 
ecient income for his maintenance 
without selling such property, a sale 
at his instance will not be ordered. 
Miller v. Harding, 167 N. C. 58, 83 
SHE. 25. 

[b] When necessary to provide 
support for infant remaindermen (1) 
a court of equity may order a sale 
of the land and an investment of the 
proceeds. Bofil v. Fisher, 24° S. C. 
Eq. 1, 55 AmD 627. (2) Or the court 
may order a sale of a portion of the 
property to raise a fund to be ap- 
plied directly ‘to this’ purpose if the 
life tenant will waive his interest 
therein. Rakestraw v. Rakestraw, 
70 Ga. 806. (3) Where an estate 
in remainder in comparatively un- 
productive property is vested in the 
children of the life tenants who 
shall be living at the time of their 
death, and there are a number of 
such. children in being, who are mi- 
nors and in need of funds for their 
maintenance and education, a court of 
equity has the inherent power, hav- 
ing before it the life tenants and the 
remaindermen in esse, with their 
guardian ad litem, and on a proper 
showing, to render a decree for the 
sale of the property and the rein- 
vestment of the proceeds so as to 
produce an income for the children. 


1002 [21C. J.] 


for those ultimately entitled thereto,! and this is 
true, it has been held, whether the remainder is vest- 
ed or contingent,? unless such a sale is forbidden 
by statute? or by the will creating the estates ;* 
but a will, providing that one of several life ten- 
ants shall not sel! his interest, does not prevent a 
sale of the land by the court for the benefit of the 
other life tenants and the remaindermen;?* nor will 
a testamentary prohibition prevent a sale by the 
court in cases where such a sale is necessary to pre- 
serve the remainder interests for those ultimately 
entitled thereto. In some jurisdictions, however, 
a court of equity, in the absence of statutory au- 
thority, has no power to sell where the remainder- 
man is an infant,’ since any other rule would de- 
feat the clear intention of the testator.2 The power 
of the courts to sell property in which there are re- 
mainder interests has been in many jurisdictions 
defined by statutes ® which expressly authorize such 
a sale 2° or which authorize such a sale, even though 
none of the remaindermen is in being.++' Some stat- 


ESTATES 


[§ 158 


powers,!2 and the life tenant and the remainder- 
men cannot by their consent waive these mandatory 
provisions of law.1® Sales made improperly ** or 
even without authority 1° may upon sufficient show- 
ing be ratified and confirmed by the court, where 
all persons in interest are properly represented in 
the proceeding,'® but not otherwise.1* In a sale 
by a court of equity under its power to order a sale 
for the purpose of changing the investment there 
is no presumption that the court ordered a sale of 
the property free from the remainders;1® and no 
bond need be executed before a judgment ordering 
a sale is entered.!®. The effect of the decree upon the 
parties represented 2° and its conclusiveness are gov- 
erned by the general rules in respect to judgments 
and decrees.*+ 

Disposition of proceeds of sale. In all cases the 
order of the court must provide for such an in- 
vestment of the proceeds as will protect the rights 
of all persons who have or may subsequently ac- 
quire an interest therein,?? by ordering the reinvest- 
ment of the proceeds in the same kind of property, 


utes, however, impose restrictions upon the court’s 


Reed v. Alabama, etc., Iron Co., 107 
Fed. 586. 

1. Tll.—Hill v. Hill, 264 Ill. 219, 
106 NE 262; Gavin v. Curtin, 171 Ill. 
640, 49 NE 523, 40 LRA 776. 

Ky. —Gillespie v. Winston, 170 Ky. 
667, 186 SW 517} Lilly v. Clay, 102 
Sw 278, 31 KyL 317. 

N. C.—McAfee v. Green, 143 N. C. 
411, 55 SE 828. 

W. Va.—Geary v. Butts, 99 SE 
492. 

Wis.—Ruggles v. Tyson, 104 Wis, 
500, 81 NW 367, 48 LRA 809, 114 
Wis. 301, 90 NW 113. 

See also cases supra note 98. And 
see supra § 97. 

2. Graff v. Rankin, 250 Fed. 150, 
162 CCA 286 [certiorari den Rankin 
v. Graff, 247 U. S. 510 mem, 38 SCt 
578 mem]; Geary v. Butts, (W. Va.) 
99 SE 492: and cases supra note 98. 

3. See statutory provisions. 

[a] Thus in those jurisdictions 
where it cannot’ be reached by at- 
tachment or exécution (see Execu- 
tions [17 Cyc.952]), a contingent re- 
mainder, although susceptible of 
transfer by a voluntary assignment 
in equity or by warranty deed (see 
supra § 156); cannot be subjected to 
a forced judicial sale to satisfy 
claims of creditors. Kenwood Trust, 
etc., Bank v. Palmer, 209 Ill. A. 370 
[aff 285 Ill. 552, 121 NE 186]; Buck- 
mer v. Kelley, 151 Ky. 818, 152 SW 
963; Armiger v. Reitz, 91 Md. 334, 46 
A 990; Wiley v. Bridgman, 1 Head 
(Tenn.) 68. 

4. Lee v. Lee, 141 Ky. 62, 1382 SW 
154; Morton v. Morton, 120 Ky. 251, 
85 SW 1188, 27 KyL 661. 

5. Rousseau v. Page, 150 Ky. 812, 
150 Sw 983. 

6. Gillespie v. Winston, 170 Ky. 
667, 186 SW 517. 

7. Hill v. Hill, 264 Ill. 219, 106 NH 
262; Hoskins v. Ames, 78 Miss. 986, 
29° S 828; Kerner’s Est., 13 Pa. Dist. 
311, 30 Pa. Co. 1753 Taylor v. Philips, 
2) Ves: 23, 28 Reprint 16. 

8. Hoskins v. Ames, 78 Miss. 986, 
29 S828. 


9. See statutory provisions; and 
cases infra this section. 
10. See statutory provisions; and 


Globe Realty Co. v. Lentz, 142 Ky. 
497, 134 SW 882; Sheirick v.. Max- 
well, 89 SW 4, 28 KyL 173; Ullman 
v. Harper, 12 Bush. (Ky-) 164. 

[a] Validity of statute—(1) A 
statute providing for the sale of a 
decedent’s real estate against the 
will of parties in interest sui juris, 
so as to divest contingent remainders 
and ’executory devises has been up- 
held as valid. In re Smith, 207 Pa. 
604; 607. on. A837. (2) ~**Phere _1s8 
nothing, contrary either to natural 


justice or to constitutional right, to 
allow the act so to operate, where 
the fund is substituted for the estate, 
or so much as may remain after the 
necessary application to the relief of 
the estate, or the benefit of those in- 
terested in other portions of it. It 
unfetters the realty from diversity 
of titles and contingent interests, se- 
cures to the purchasers clear titles, 
and to parties interested the value 
of their interests.” Per Thompson, 
J.. in Grenawalt’s App., 37 Pa. 95, 
100 Lquot In re Smith, supra]. 


11. See statutory provisions; and 
infra § 159. 
12. See statutory provisions; and 


Walton vy. Cleneay, 152 Ky. 274, 153 
SW 423; Lilly v. Clay, 102 SW 278, 
31 KyLi 317; Ullman v.. Harper, 12 
Bush. (Ky.) 164; Smith vy. Miller, 151 
N. C. 620, 66 SEH 671. 

[a] Thus (1) a statute providing 
for the sale of land held in trust un- 
der certain circumstances will not 
authorize a sale under other circum- 
stances. Walton v. Cleneay, 152 Ky. 
274, 153 SW 423. (2) Under a statute 
requiring that the interests involved 
should be properly safeguarded, a 
sale which fails to meet this re- 
quirement is void. Smith v. Miller, 
151 N. C. 620, 66 SE 671. (38) A sale 
may be made only if the court shall 
be satisfied that the interest of all 
concerned will be,subserved. Ullman 
v. Harper, 12 Bush. (Ky.) 164. (4) 
Under a _ statute requiring facts 
showing that a sale would benefit the 
parties in interest the court is not 
authorized to order a sale for rein- 
vestment. Lilly v. Clay, 102 SW 278, 
31 KyL 317. 

13. Morton v. Morton, 120 Ky. 251, 
85 SW 1188, 27 KyL 661. 

14. Bedford v. Bedford, 105 Ark. 
587, 152 SW 129. 

{a] Ilustration.—At private sale. 
Bedford v. Bedford, 105 Ark. 587, 152 
SW 129. 

15. Glover v. Bradley, 233 Fed. 
721, 147 CCA 487, AnnCasi1917A 921. 

[a] Confirmation of private sale. 
—A sale of land for reinvestment 
may be effected by private negotia- 
tion, under Revisal (1905) § 1590, 
subject to the approval of the court, 
when it is properly made to appear 
that the best interest of all the par- 
ties so requires. McLean v. Cald- 
well, (N. C.) 100 SE 888. 

16. See infra § 159. 

17. Smith v. McWhorter, 123 Ga. 
287, 51 SE 474, 107 AmSR 85 (where 
it was not shown that the remain- 
dermen had knowledge of the facts, 
and did-something to indicate their 
adoption and approval of the sale 


-under the decree). 


[a] Mere knowledge of the illegal 
order and the sale thereunder (1) 
will not estop the remaindermen 
from asserting their title after the 
death of the life tenant (Smith v. 
McWhorter, 123 Ga. 287, 51 SE 474, 
107 AmSR 85), (2) even as against 
the grantees of the purchaser un- 
der the void order (Smith v. _Mc- 
Whorter, supra). 

18. Pineland Club v. Riobelt” 213 
Fed. 545, 130 CCA 125. 

19. Tierney Coal Co. v. Bailey, 172 
Ky. 363, 189 SW 241; Ullman v. Har- 
per, 12 Bush (Ky.) 164. 

20. See infra § 159. 

21. See Judgments [23 Cye 1245]. 

[a] Children afterward born (1) 
will be bound by the decree, provided 
it has made proper provision for the 
investments and protection of their 
interests in the proceeds of the sale. 
Reed v. Alabama, etc., Iron Co., 107 
Fed. 586. (2) Where’ a trustee, rep- 
resenting a life estate, and the spe- 
cial guardian of infant remainder- 
men, then living, mortgaged real es- 
tate under Code Civ. Proc. § 2348, 
and the mortgage was foreclosed and 
the surplus moneys deposited with 
the trustee, the mortgage and fore- 
closure were binding upon after-born 
children. Nanreik Realty Co. v. 
Kiernan, 106 Misc. 430, 174 NYS 726. 

{[b] Compliance with Torrens sys- 
tem.—Where, in suit under Revisal 
(1905) § 1590, to sell land freed and 
discharged of all contingent remain- 
ders, the suit complying in every 
particular with the requirements of 
the Torrens system, an attorney was 
appointed by the court to represent 
possible or contingent interests, the 
title deed by the commissioner cuts 
off the rights of any other person 
in being or hereafter to come into be- 
ing. Hayden v. Hayden, (N. C.) 100 


SE 515. 

22. Ill—Dole v. Shaw, 282 Ill. 
642, 118 NE 1044.. 

Ky.—Johnson vy. Whitcomb, 166 


Ky. 673, 179 SW 821; Globe Realty 
Co. v. Lentz, 142 Ky. 497;,°134 SW 
882; Bullock v. Bullock,. $4 SW 7388, 
27 KyL 161. 

N. C.—Dawson v. Wood, 98 SE 459; 
Springs v. Scott, 132 N. C. 548, 44 
SE 116. 

Pa.—Shields vy. Aitken, 236 Pa. 6, 
84 A 662; Kenyon y. Davis, 219 Pa. 
585, 69 A 62. 

Tenn.—Ridley v. Halliday, 106 
Tenn, 607, 61 SW 1025, 82 AmSR 902, 
53 LRA 477. 

W. Va.—Geary v. Butts, 99 SE 492. 

[a] The proper care and safety of 
the fund, where land is sold for rein- 
vestment, under Revisal (1905) § 
1590, can be provided for in the eed 


For latar cases, developments and changes in the law see TEE PTET Annotations, same title, page and note number, 
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and held subject to the same conditions as the prop- 
erty sold,?* or by substituting the funds received 
from the sale for the lands sold, and administering 
such funds as nearly as possible as the lands would 
have been handled had there been no conversion.4 
But the court cannot order the actual reinvest- 
ment of the proceeds until the property has been 
sold and the net proceeds ascertained;?> nor hag it 
power to divide the proceeds between the life tenant 
and remainderman and reinvest only the remainder- 
man’s portion;?° nor may it order a sale of the re- 
mainder for the purpose of paying a debt created 
by the life tenant 27 or to satisfy charges on the 
land under the will, as there can be no separation 
of the interests of the life tenant from those in re- 
mainder,?* The purchaser is not charged with the 
duty of looking after the proper disposition of the 
purchase money,?® and when he has paid his bid into 
court or to the parties authorized to receive it he 
is acquitted of further obligation concerning it.?? 
[§ 159] (2) Representation. All parties in in- 
terest who are in being and within the jurisdiction 
of the court must be made parties to the proceed- 
ing.*+ Although in some jurisdictions such a sale 
is authorized by statute,*? where there are remain- 
dermen who are not ascertained or not in being, 
a court of equity in some jurisdictions does not pos- 
sess the power to sell the property,** for the reason 
that the remaindermen cannot be properly repre- 


decree of the court. McLean v. Cala- | pedi v. Seott, 182 N. C. 548, 44 SE 
116. 


well, (N. C.) 100 SE 888. 

{b] It is the imperative duty of [a] 
court having jurisdiction of proceed- 
ings under Code (1913) ¢ 71 §§ 24b I- 
24b XII (§§$ 3766-3777), for sale or 
lease of lands subject to contingent 
remainders in persons yet unborn 
and of parties in being interested in 
the subject matter, to provide ample 
protection for preceeds as to all per- 
sons concerned. Geary v. Butts, (W. 
Va.) 99 SE 492. 

[ce] Payment of taxes.—A court, 


mine who _ the 


utes 
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Tllustration.—A sale may be 
made where there 
remainder to persons who are not in 
being, or where the contingency has 
not yet happened which will 
remaindermen are. 
Springs v. Scott, 132 N. C. 548, 44 SH 
116 


[b] Validity of statute.—(1) Stat- 
authorizing 
been held to be constitutional and 42. 
valid (Dawson vy. Wood, (N. C.) 98 SE 


such 
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sented.3# A sale by the court has, however, been 
allowed where in the case of a remainder to a 
class *° those of the class who are in being repre- 
sent the others;°® or where in the case of suc- 
cessive classes the first class entitled to the re- . 
mainder is represented ;37 or where a trustee rep- 
resents contingent remaindermen not in being in 
eases in which both the life estate and the remain- 
der are vested in the trustee,?° but not in cases in 
which the life estate alone is vested in the trus- 
tee ;°° or where in the absence of fraud the life ten- 
ant virtually represents the contingent remainder- 
men not in esse;*° or even where remaindermen in 
esse are held to represent all contingent remainder- 
men.*! But there can be no representation and no 
sale can be ordered, if none of the class to which 
the remainder is limited is in being 4? or ascer- 
tained ;** nor where the remainder was to such 
children of the life tenant as might be surviving at 
his death, because until the event it could not be 
ascertained who would represent the class,‘* al- 
though in some jurisdictions the matter is now gov- 
erned by statute,#* and in other jurisdictions the 
courts seem to hold that contingent remaindermen 
not parties to the suit are not bound by a decree 
confirming a sale.*° 

[§ 160] c¢. Mortgage.47 The owner of a vested 
remainder may mortgage his interest during the 
continuance of the preceding estate,#8 even though 

Ill.—Hill v. Hill, 264 Ill. 219, 106 
NE 262; Gavin v. Curtin, 171 Il. 640, 


49 NE 523, 40 LRA 776. 
Ind.—Coquillard y. Coquillard, (A.) 


113 NE 481. 
Whitcomb, 166 


Ky.—Johnson vy. 
Ky. 673, 179 SW 821. 

N. C.—Springs v. Scott, 132 N. C. 
548, 44 SE 116. 

Tenn.—Ridley v. Halliday,’ 106 
Tenn. 607, 61 SW 1025, 82 AmSR 902, 
LRA 477. 
Long v. Long, 62 Md. 33; Daw- 
son v. Wood, {N. C.) 98 SE 459; In 


is a contingent 


deter- 


sales have] 53 


having power to sell property held 
by a contingent remainder, has juris- 
diction to order the commissioner ap- 
pointed to make the sale to pay taxes 
on the property which were payable 
by the life tenant. Smith v., Miller, 
158 N. C. 98, 73 SE 118. 

23. Bedford v. Bedford, 105 Ark. 
587, 152 SW 129; Ullman v. Harper, 
12 Bush (Ky.) 164. \ 

[a] The erection of a building on 
other land in which the father had 
a life estate, and his children the 
remainder, is not a_ reinvestment. 
Globe Realty Co. v. Lentz, 142 Ky. 
497, 134 SW 882. 

24. Coquillard v. Coquillard, (Ind. 
A.) 113 NE 481. 

25. Smith v. Miller, 151 N. C. 620, 
aoe SH! 671, 152 “N: C2 314, 67 SE 
746. 

26. Lilly v. Clay, 102 SW 278, 31 
JEGid Desc lirg 

27. Buckner y. Kelley, 151 Ky. 
818, 152 SW 963. 

28. In re Kingston, 130 Wis. 560, 
110 NW 417. 


29. McLean v. Caldwell, (N. C.) 
100 SE 888. 

30. McLean v. Caldwell, (N. C.) 
100 SE. 888. 

31. William v. Holmes, 25 S. C. 
Bq. 475; Ferriss v. Lewis, 2 Tenn. 
Gh, 291. 


[a] Infant remainderman.—(1) In 
re O’Donnell, 221 N. Y. 197, 116 NE 
1001; Nanreik Realty Co., Ine. v. 
Kiernan, 106 Mise. 430, 174 NYS 726. 
through its 


(2) An infant may 1 
guardian institute such a_ suit. 
Sheirick v. Maxwell, 89 SW 4, 28 
KyL 173. 


Representation of contingent, in- 
terests see Equity § 294. ; 

32. In re Clement, (N. J. Ch.) 57 
A724; Bullock v. ‘Planters’ Cotton- 
Seed Oil Co., 165 N. C. 63, 80 SE 972; 


459; Pendleton v. Williams, 175 N. C. 
248, 95 SE 500; Geary v. Butts, (W. 
Va.) 99 SE 492), (2) even when ap- 
plied to estates created prior to their 
enactment (Springs:y. Scott, 132 N. 
C. 548, 44 SE 116). 

83. Hill v. Hill, 264 Ill. 219, 106 
NE 262. 

34. See cases supra note 32. 

35. See supra § 138. 

36. U. S.—Reed v. Alabama, etc., 
Iron Co, 107 Fed. 586. 

Tll.— Dole v. Shaw, 282 Ill. 642, 118 


NE 1044; Betz v. Farling, 274 Ill. 
107, 113 NE 40. ; 
Ky.—Tierney Coal Co. v. Bailey, 


172 Ky. 363, 189 SW 241; Goff v. Ren- 
ick, 156 Ky. 588, 161 SW 983. 

N. C.—Bullock y. Planters’ Cotton- 
Seed Oil Co., 165 N. C. 68, 80 SE 972; 
Dunn v. Hines, 164 N. C. 1138, 80 SE 
410; O’Hagan y. Johnson, 163 N. C. 
197, 79 SE 450; Hodges v. Lipscomb, 
133 N. C. 199, 45 SE 556; Springs v. 
Scott, 132 N. C. 548, 44 SH 116; Ex p. 
Yancey, 124 N. C. 151, 32 SH 491, 70 
AmSR 577; Irvin v. Clark, 98 N. C. 
437, 4 SE 30. 

W. Va.—Geary v. Butts, 99 SE 492. 

37. In re Clement, (N. J. Ch.) 57 
A 724; Springs v. Scott, 132 N. C. 
548, 44 SE 116; In re Dodd, 62 N. C. 
97; Ridley v. Halliday, 106 Tenn. 607, 
61 SW 1025, 82 AmSR 902, 53 LRA 
477; Geary v. Butts, (W. Va.) 99 SE 
492. 

38. Springs v. Scott, 132 N. C. 548, 
44 SE 116; Overman y. Tate, 114 N. 
Onis 15108 SE ET06: 

39. Smith v. McWhorter, 123 Ga. 
287, 51 SE 474, 107 AmSR 85. 

40. Ridley v. Halliday, 106 Tenn. 
607, 61 SW 1025, 82 AmSR 902, 53 
LRA 477. 

41. U. S.—Glover v. Bradley, 233 
Fed. 721, 147 CCA 487, AnnCas1917A 
921. 


re Dodd, 62 N. C. 97; Watson v. Wat- 
son, 56 N. C. 400. : 

43. Hill v. Hill, 264 Ill. 219, 106 
NE 262; Hodges v. Lipsceinb, 128 N. 
€.151,° 38, SE. 281. 

[a] TWustrations.—(1) Where a 
remainder to minor children was 
contingent upon their survival of 
their mother, the life tenant, no 
rights could be acquired -under a 
guardian’s sale in the lifetime of 
their mother. Hill v. Hill, 264 Ill. 
219, 106 NE 262. (2) Heirs at law. 
Hodges v. Lipscomb, 128 N, C. 57, 38 
SE 281. 

44. Hodges v. Lipscomb, 128 N. C. 
57, 38 SE 281; Hutchinson y. Hutch- 
inson, 126 N. ©. 671, 36 SE 149; Jus- 
tice v. Guion, 76 N. C. 442. 

45. Geary v. Butts, (W. Va.) 99 
SE 492. See statutory provisions. 

[a] In West Virgi in suit un- 
der Code (1913) c 71 §§ 24b I-24b XII 
(§§ 3766-3777), to sell or lease land 
subject to contingent remainders in 
persons yet unborn, the naming of a 
trustee representing all interest, the 
life tenants whose unborn children 
are contingent remaindermen in fee, 
andan infant son of a life tenant who 
is of the ‘same general class as un- 
born children as parties sufficiently 
protects the interest of unborn con- 
tingent remaindermen. Geary v. Butts, 
99 SEH 492, 

46. Levering y. Gosnell, 115 Md. 
582, 80 A 1078. 

47. Mortgage of future interest 
generally see Chattel Mortgages § 45; 
Mortgages [27 Cye 1039]. 

48. Md.—Roberts v. Roberts, 102 
Md. 131, 62 A 161, 11 AmSR 344, 1 
LRANS 782, 5 AnnCas 805. 

N. H.—Flanders v. Greely, 64 N. 
ERS 50,, LOMAS 686. 

N. J.—Redstrake v. Townsend, 39 
ING dl eons 
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the will by which the remainder was limited oper- 
ates to effect an equitable conversion of the realty 
into. personalty.49 <A contingent remainder when, 
and to the extent, that it may be transferred,°° may 
be mortgaged,°? but not otherwise,°? although in 

‘some jurisdictions under an attempted mortgage, 
rights may arise enforceable in equity.°? Upon a 
breach of the condition of the mortgage, the mort- 
gagee °* or his assignee >> may proceed to foreclose 
the same prior to the happening of the contingency 
upon which the remainder is to vest,°® or of course 
when by the death of the life tenant the contingent 
remaindermen acquire his interest.67 A contin- 
gent remainderman born subsequent to the execu- 
tion of a mortgage may seek relief against the fore- 
closure of the equity of redemption.®® When a re- 
mainderman after having fraudulently terminated 
the life estate mortgaged the property to a mort- 
gagee who was without notice of the facts, the 
mortgage lien as between the mortgagee and the life 
tenant covered the life estate,®5® but not so as be- 
tween the life tenant and the remainderman.®? The 
foreclosure of a mortgage executed by a remainder- 
man on his remainder interest extinguishes his in- 
terest,®' and his subsequent deed thereof after the 
life tenant’s death passes no title.®°* Where two 
remaindermen execute a deed of trust upon the 
property in order to pay back taxes which the life 
tenant had permitted to accumulate, the entire 
property will be subjected to the payment of such 
indehtedness,** although a third remainderman, let 
in as an after-born child, did ‘not join in the deed 
of trust.6* Where the court directs that improve- 
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[§§ 160-162 


ments be made on the property and the cost there- 
of paid from the proceeds of mortgages on the 
property, it has been held that remaindermen can- 
not be held personally liable.*® 

[§ 161] 2. By Devise and Descent. The trans- 
mission of estates in remainder by descent ®* or by 
will ®** are treated elsewhere in this work. 

[§ 162] D. Destruction and Protection of Re- 
mainders—l. Destruction—a. In General. Contin- 
gent remainders unless preceded by a vested re- 
mainder ®§ will be destroyed where the particular 
estate determines before the remainder is ready to 
vest, because a contingent remainder must vest in 
interest during the particular estate or eo instanti 
that it determines,®® whether limited by way of use 
or devise or by way of conveyance at common law,’°? 
except where the legal estate is vested in trustees * 
or in mortgagees;7* and unless the conveyance by 
the life tenant was obtained by fraud," equity will 
not interfere to protect contingent remaindermen 
against the destruction of the remainder by the 
particular tenant,’* because, since he is not a trus- 
tee, his act is not a breach of trust, although it is 
a plain wrong.”® . The regular determination of the 
particular estate before a contingent remainder ]im- 
ited thereon is ready to vest in interest 7° will de- 
stroy the remainder;‘’ but where the devisee of the 
particular estate preceding a contingent remainder 
dies in the lifetime of the testator the limitation 
over may be construed as an executory devise 7® and 
the jand until the contingency happens will descend 
to the heir at law,’® although in states in which 
the freehold may be in abeyance without detriment 


rr. 


N. Y.—Rathbone v. Hooney, 58 N. 
Y. 463; Archer. v. Archer, 147 App. 
Div. 44, 131 NYS 661; Newton v. 
Hunt, 134 App. Div. 325, 119 NYS 3; 
In re John, ete., Sts., 19 Wend. 659. 
~Pa.—Andress’ Hst., 14 Phila. 240, 

49. Andress’ Est., 14 Phila. (Pa.) 
a [rev on other ” grounds 99) “Pa. 

50. See supra § 156. 

. 51. _See cases infra this note. 

[a] Thus (1) a contingent re- 
mainder, where the person to take 
is definitely ascertained, may be 
mortgaged in those jurisdictions 
where such a remainder is held to be 
a possibility coupled with an inter- 
ést. Tantum v. Campbell, 83 N. J. 
Eq. 361, 91 A 120; Albany F. Ins, Co. 
v. Bay, 4 N. Y.-9 [aff 4-Barb. 407]; 
Wilson v: Wilson, 32 Barb. (N. Y.) 
328; People’s Loan, ete., Bank v. Gar- 
lington, 54S. °C. 413, 39 SH! 5135-71 
AmSR 800. (2) So also where the 
statute permits their devise. Davis 
v. Willson, 115 Ky.’ 639, 74 SW 696, 
25 Ky’ 27. (3) A mortgage of a 
contingent remainder may be upheld 
under a statute providing that any 
interest in real estate may be dis- 
posed of by a deed in writing (Davis 
v. Willson, supra), (4) or a statute 
expressly authorizing a mortgage of 
a contingent remainder (Shindler v. 
a ake 150 App. Div. 875, 135 NYS 

52. Smith v. Smith, 79 SW 2238, 25 
KyL 1960; Hess v. Zahn, 57 Misc. 
515, mas NYS -951; Earle v. Maxwell, 
86, S. 1, 67 SE 962, 138 AmSR 1012. 

Ta] gli (1) where land was con- 
veyed to a mother for life, and then 
to her children, if any were living 
at her death, a mortgage of his re- 
mainder by one of the children who 
died before the mother did not con- 
vey any interest in the land. Smith 
v. Smith, 79 SW 223, 25 KyL 1960. 
(2) Where beneficiaries under a will 
took a contingent, and not a vested, 
interest, a mortgage executed by 
them on such interest did not cre- 
ate a valid lien on the proceeds of 


the estate in the hands of the execu- 
tor. /Hess’v. Zahn, 57 Mises 615; 107 
NYS 951. 

53. Earle v. Maxwell, 86 S. C. 1, 
67 SE 962, 1388 AmSR 1012. See also 
supra § 156. 

[a] Thugs an assignment or mort- 
gage of a contingent remainder in 
land is good, at least in equity. 
Earle v. Maxwell, 86 8. C. 1, 67 SE 
962, 188 AmSR 1012. 

{b] While a paper in the form of 
a mortgage of a possible future in- 
terest in. persona! property cannot 
operate as a mortgage, it is good in 
equity as an assignment. Harle v. 
Maxwell, 86 S. C. 1, 67 SE 962, 138 
AmSR 1012. 


54. People’s Loan, ete. Bank v. 
Garlington, 54 S. C. 413, 32 SE 513, 
71 AmSR 800. 

55. Mudge v. Hammill, 21 R. I. 
283, 43 A 544, 79 AmSR 802. 

56. Fields v. Gwynn, 19 App. 


(D. C.) 99; Palmer y. Fowley, 5 Gray 
(Mass.) 545; Amidown v. Peck, 11 
Mete. (Mass.) 467; Wetherbee vy. 
Johnson, 14 Mass. 412; Penniman v. 
Hollis, 13 Mass. 429; People’s Loan, 
etc., Bank v. Garlington, 54 S. C. 413, 
32 SE 513, 71 AmSR 800; Martin vy. 
Evans, 12 OntWN 177 [allowing app 
12 OntWN 52]. 

57. Mudge v. Hammill, 21 R. ‘I. 
283, 438 A 544, 79 AmSR 802. 

58. See infra § 171. 

Subrogation generally see Subro- 
gation [37 Cyc 449 et seq] 


59. Geyer v. Geyer, 75° °NvJ. Eq. 
124, 78 A 449. 

60. Geyer v. Geyer, 75 N. J. Ea. 
124, 78 A 449, 

61. Finley v. Babb, 173 Mo. 257, 
73 SW 180. 

62. Finley v. Babb, 173 Mo. 257, 
73 SW 180. 

63. Barkhoefer v. Barkhoefer, 
(Mo.) 204 SW 906. 

64. Barkhoefer v. Barkhoefer, 
(Mo.) 204 SW 906. 


65. See supra § 154. 
66. See Descent and Distribution 
§ 24. 


67. See Wills [40 Cye 1048]. 

68. Corbet v. Tichborn, 2 Salk. 
576, 91 Reprint 485. 

[a] Reason for rule—aA_ contin- 
gent remainder preceded by a vested 
remainder is not affected by the de- 
struction of the particular estate 
preceding the vested remainder, be- 
cause the vested remainder there- 
upon immediately takes effect in 
possession, and is itself sufficient to 
support it. Corbet v. Tichborn, 2 
Salk. 576, 91 Reprint 485. 

{[b]\ Criticism of rule.—Palmer’s 
Case, Moore K. B. 815, 72 Reprint 
924; Fearne Rem. p 282. 

69. See supra § 146. 

70. See supra §.146; 


71. See infra § 168. 

72. See supra § 146. 

Mortgages generally see Mort- 
gages [27 Cyc 916 et seq]. 

73. Englefield v. Englefield, 1 
Vern. Ch. 4438, 23 Reprint 575. 

74. Mansell v. Mansell, 2 P. Wms. 
678, 24 Reprint 913. 

75. Mansell v. Mansell, 2 P. Wms. 
678, 24 Reprint 913: 

76. See supra § 145. 

77. %Ill—Marvin v. Ledwith, DES ia bs 
Tl. 144. 

Ind.—Dale v. Bartley, 58 Ind. 101. 

Ky.—Baxter v. Bryan, 123 Ky. 235, 
94 SW 633, 29 KyL 658; Augustus v. 
Seabolt, 3 Metc. 155. 


and infra 


Miss.—Irvine v. Newlin, 63 Miss. 
192. 

Oh.—Thompson_v. Hoop, 6 Oh. St. 
480. 

Eng.—Chudleigh’s Case, i Coke 


120a, 76 Reprint 270; Fearne Rem. 
pp 316, 525, 526. 

[a] Illustration. Where the par- 
ticular estate has once vested in the 
life tenant and afterward fails for 
any cause the limitation over will be 
construed a contingent remainder 
and will fail for want of a support- 
ing particular estate. Thompson v. 
Hoop, 6 Oh. St. 480. 

78. See infra § 195 et 

79. Marvin v. Ledwith, 111. Th, 144. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to subsequent contingent remainders ®° it is imma- 
terial whether the precedent estate ever vested or 
not, the remainder passing in either case to the 
heirs at law until the happening of the contingency 
c A contingent remainder 
in copyhold * is not destroyed in case of a forfei- 
ture of the particular estate, where the contingency 
afterward happens before the time for the regular 
determination of the particular estate.8? 
gent remainder once destroyed cannot afterward 
be revived,** although if destroyed by the levy of 
a fine by the tenant of the particular estate the an- 
nullment of the fine,** but not the reversal of the 
fine for error,®°* has been held to revive the re- 


on which it is to vest.81 


mainder. 


[§ 163] b. By Act of Tenant of Particular Es- 
Contingent remainders in the absence of a 
statutory prohibition,®? but never vested remain- 
ders 88 or executory devises,8® or a conveyance of 
the fee with limitations over,®® may be destroyed 
by a tortious alienation by the tenant of the par- 
ticular estate, that is, a conveyance by such tenant 


tate. 


$0. See supra §§ 16, 147. 


J8l.. Dale. v.. Bartley, 58 Ind. 101; 
ae v, Seabolt, 3 Mete. (Ky.) 
D0. 


Construction generally see supra 
§§ 149-152. 

82. See infra § 163. 

83. Fearne Rem. p 320. 

[a] Illustration.—If an estate is 
given to a copyholder for life, re- 
mainder to the right heirs of J, and 
the tenant for life dies, leaving J, the 
remainder is destroyed because it 
cannot take effect, as by the limita- 
tion it ought; but if the tenant for 
life had committed a forfeiture or 
made a surrender and afterward J 
had died in his lifetime, the remain- 
der to J’s heirs would take effect. 
Fearne Rem. p 320. 

84. Anonymous, Freem. K. B. 508, 
89 Reprint 383; Thompson v. Leach, 
1 Ld. Raym. 313, 91 Reprint 1104; 
Purefoy v. Rogers, 2 Saund. 380, 86 
Reprint 1181. 

[a] Dilustrations—(1) Life estate 
to wife with remainder to son if 
she should have one; wife levies fine 
thereby barring contingent remain- 
der, and subsequently has, a son, 
Purefoy v. Rogers, 2 Saund. 380, 85 
Reprint 1181. (2) If a tenant for 
life with a contingent remainder 
makes a feoffment in fee on condi- 
tion and the contingency happens be- 
fore reéntry for condition broken, 
the contingent remainder is de- 
stroyed, because there must be a 
particular estate or a present right 
to enter when the contingency hap- 
pens. Fearne Rem. p 349. (3) If 
in the preceding illustration the ten- 
ant for life enters for a breach be- 


fore the contingency happens, the 
contingent remainder may vest. 
Fearne Rem. p 349. 

85. Thompson v. Leach, 1 Ld. 


Raym. 313, 91 Reprint 1104. 

86. Cole v. Levingston, 3 Keb. 83, 
84 Reprint 607. ite 

87. See statutory provisions. 

88. Pineland Club y. Robert, 213 
Fed. 545, 130 CCA 125; Campbell v. 
Stokes, 142 N. Y. 23, 36 NE 811 [aff 
66 Hun 381, 21 NYS 493]; Moore v. 
Littel, 41 N. Y. 66 [aff 40 Barb. 488]; 
Mims v. Hair, 80 S. C. 460, 61 SE 
968. 

89. OS ea vy. Burrell, 15 
Pick. (Mass.) 104. 

90. eres v. Garber, 289 Ill. 200, 
124 °NE 441; Stoller v. Doyle, 257 Ill. 
36S, 100 NE 959. 

91. Fearne Rem. pp 315, 349. 

92. Bond v. Moore, 236 Ill. 576, 
86 NE 386, 19 LRANS 540; Beacom 
v. Amos, 161 N. C. 357, 77 SE 407; 
McElwee -v. Wheeler, 10 S. C. 392; 
Faber v. Police, 10 S. C. 376; Red- 
fern v. Middleton, 24 S. C. L. 459. 


A. contin- 


93. Roseboom, y. Van Vechten, 5 
Den. (N. Y.) 414; Doe v. Howell, 10 
B..& C. 191, 21 HCL 89, 109 Reprint 
422; Chudleigh’s Case, 1 Coke 120a, 
76 Reprint 270; Archer’s Case, 1 Coke 
66b, 76 Reprint 146; Parker y. Car- 
ter, 4 Hare 400, 30 EngCh 400, 67 Re- 
print 704; Powle v. Veere, Moore K. 
B. 554, 72 Reprint 754; Snell v. Sil- 
cock, 5 Ves. Jr, 469, 31 Reprint 687. 

94. Boteler v. Allington, 1 Bro. 
Chg ds 28 Reprint. 992; Fearne Rem. 

1 


p , 

[a] Reason for rule.—Because 
tenant. in tail of a trust is master 
of the estate and may call in the 
legal estate at his pleasure. MBoteler 
v.Allington, 1. Bro. Ch.,, 72; 28 :Re- 
print 992. 

95. Nightingale v. Burrell, 15 
Pick. (Mass.) 104; Waddell v. Rat- 
tew, 5 Rawle (Pa.) 231; Stump ev. 
Findlay, 2 Rawle (Pa.) 168, 19 AmD 
632; Abbott v. Jenkins, 10 Serg. & 
Rai Ba.) 296) Lyle savas Richards; -.9 
Serg. & R. (Pa.) 322; Dunwoodie v. 
Reed, 3 Serg. & R. (Pa.) 435; Hoge v. 
Hoge, 1 Serg. & R. (Pa.) 144; Doe v. 
Savile, 3 A. & EH. .2, 30 ECL 25, 111 
Reprint 313; Doe v. Selby, 2 B. & C. 
92650 9). HCLG 398i-2l0% Reprint: 626; 
Doe v. Scudamore, 2 B. & P. 289, 126 
Reprint 1287; Burnsall y. Davy, 1 B. 
& P. 215, 126 Reprint 867; Goodright 
v. Dunham, 1 Dougl. 264, 99 Reprint 
178; Purefoy v.: Rogers, 2 Lev. 39, 83 
Reprint 443,.2 Saund. 380, 85 Reprint 
1181; Plunket v. Holmes, 1 Lev. 10, 
83 Reprint 271; Page v. Hayward, 2 
Salk. 570, 91 Reprint 481; Lodding- 
ton v. Kime, 1 Salk. 224, 91 Reprint 
198. 

96. Thompson v. Leach, 1 Ld. 
Raym. 313, 91 Reprint 1104, 3 Mod. 
296, 301, 87 “Reprint 196, 199, 2 Salk. 
427, 576, 91. Reprint 327, 485. ; 

[a] Mlustration.—Surrender by 
tenant who is non compos mentis is 
void. Thompson v. Leach, 1. Ld. 
Raym. 313, 91 Reprint 1104, 3 Mod. 
296, 30d, 87 Reprint 196, 199, 2 Salk. 
427, 576, 91 Reprint 372, 485. 

97. Fisher v. Edington, 12 Lea 
(Tenn.) 189; Carter v. Baruadiston, 1 
P. Wms. 505, 24 Reprint 492; Lod- 
dington v. Kime, 1 Salk. 224, 91 Re- 
print 198; Doe v. Holme, 3 Wils. C. 
P. 237, 95 Reprint 1032. 

98. Pawsy v. Lowdall, Style 249, 
273, 82 Reprint 685, 704; Mildmay v. 
Hungerford, 2 Vern. Ch. 243, 23 Re- 
print 757; Fearne Rem. p 319; 2 Roll 
Abr. p 794 pl 6. 

[a] Reason for rule.—If there is 
a tenant for life of a copyhold es- 
tate with a contingent remainder 
over, a surrender of the estate by 
tenant for life, before the contin- 
gency happens, will not destroy the 
contingent remainder, because the 


of a greater estate than he has in the land,®t and 
such is the effect of feoffment with livery of seiz- 
in,*? of a fine by the particular tenant of the legal 
estate °* or by a tenant in tail of a trust,®* of a fine 
or recovery,*° or of a valid °® surrender of any es- 
tate °’ other than.of a copyhold,®* or of a writing 
authorized, executed, and acknowledged as pre- 
seribed by statute.°? 
is not destroyed by a tortious alienation by the ten- 
ant of the particular estate by means of a convey- 
ance derived from the statute of uses, which does 
not pass any greater estate than the grantor may 
lawfully convey, such as a bargain and sale; nor by 
a lease and release ;? nor by a conveyance by a cestui 
que trust for life,* unless he has power of absolute 
disposition ;* nor by forfeiture,® by attainder,® or by 
the breach of a condition subsequent,’ unless the 
particular estate continues to subsist and to support 
the contingent remainders dependent on it until an 
entry 1s made by the person entitled to take ad- 
vantage of the forfeiture.’ 
gent remainder is not destroyed by the disseizin of 


But a contingent remainder 


Furthermore a contin- 


freehold and inheritance is in the 


lord. 2 Roll Abr. p 794 pl 6. 
99. De Wolf v. Middleton, 18 R. 
T./810,; 926), A. 44, 31 VA. 284," 31) DRAG 


146 (a will). 

1. Dennett v. Dennett, 40 N. H. 
498; McKee vy. Pfout, 3 Dall. (Pa.) 
486; Fearne Rem. p 322; 4 Kent 
Comm. p 255; 2 Washburn Real Prop. | 
(6th ed) p. 253. 

[a]. Exception.—If such convey- 
ance is made to or joined in by the 
person who has the immediate vested 
reversion or remainder, or if. the 
tenant for life who makes the con- 
veyance has the remainder or rever- 
sion, the remainder will be de-, 
stroyed, because in each of such 
cases there is a union or consolida-. 
tion of, the two _ estates. Fearne 
Rem. p 321 Butler’s note (f). 

Merger generally see infra § 164. 

2. Smith, v.,:Clyfford, 1. °T. Res738, 
99 Reprint 1351; Fearne Rem. p 322. 

Exception see supra note 1 [a]. 

Merger generally see infra § 164... 

3. Penhey v. Hurrell, 2, Freem. 
213, 22 Reprint 1166; Fearne Rem. 


Reason for rule.—Since « the; 
has not the legal estate: in 
him, he passes by his conveyance 
only what he can lawfully grant, 
that is his trust estate for life, and 
a right of entry resides in the trus- 
tees in whom the legal estate is 
vested. Fearne Rem. p 321. 

4. Webb v. Webb, 130 Iowa 457, 
104 NW 438. 

5. Lowe v. Stepp, 132 Ky. 75, 116 
SW 2938; Lyle v: Richards, 9 Serge. 
& R. (Pa.) 322; Palmer’s Case, Moore 
K. B. 815, 72 Reprint 924; Corbet v. 
Richborn, 2 Salk. 576, 91 Reprint 485 
(where the contingent remainder 
was saved from destruction by the 
fact that interposed between it and 
the particular estate was a vested 
remainder). 

6. Palmer’s Case, Moore K. B. 815, 
72 Reprint 924. ‘ 

7. Lowe v. Stepp, 132 Ky. 75, 116 
oe 293; Williams v. Angell, 7 R. I. 

[a]: Dlustration.—By failure of 
life tenant to fulfill contract to sup- 
port grantor. Lowe y. Stepp, 132 
Ky. 75, 116 SW 293. 

8. Dunn v. Hines, 164 N. C. 113, 
80 SE 410; Williams v. Angell, 7 
R. I. 145; Podger’s Case, 9 Coke 104a, 
77 Reprint 863; Lloyd v. Brooking, 
1 Vent. 188, 86 Reprint 128; Fearne 
Rem. pp 323, 349; 4 Kent Comm. p 
255; Smith Exec. Ints. § 1776. 

[a] Mlustrations.—(1) Where a 
tenant for life accepts a fine from a 
stranger, thereby affirming on record 
the reversion to be in a stranger, it 
is a forfeiture, but it does not divest 
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the tenant of the particular estate,® unless in the 
right of entry has 
been tolled;?° nor by a mortgage by the life tenant 
and sale under foreclosure in his lifetime;!+ nor by 
a conveyance from the life tenant without notice 
of the rights of the remainderman;’? nor by an in- 
valid exercise of a power of appointment by the 
life tenant;!* nor by a failure of the remainderman 
to exercise his privilege to bring an action for dam- 
ages for waste;!4 nor by the renunciation by the 
life tenant of his estate;'® and where a remainder 
is limited upon two lives in being at the time of the 
grant it will not be defeated by the failure of an 
Where a deed conveys 
a life estate, with remainder to grantee’s children, 
grantor and grantee cannot by subsequent agree- 
ment enlarge the grantee’s estate, or divest the re- 
maindermen of the interest acquired by them under 


meantime the disseized tenant’s 


intermediate trust estate.1® 


the terms of the deed.1? 


[§ 164] c¢. By Merger. 
the estate of him in reversion or 
remainder, and until an entry by a 


vested remainderman or the rever- 
sioner, the particular estate continues 
to support the contingent remainders 
dependent on it. Podger’s Case, 9 
Coke 104a, 77 Reprint 883. (2) If the 
reversioner reénters for breach of the 
condition by the tenant of the par- 
ticular estate, subsequent contingent 
remainders are destroyed, but such 
-remainders are not affected by a 
breach of condition without such 
reéntry. Williams v. Angell, 7 R. I. 
145. 

9. Chudleigh’s Case, 1 Coke 120a, 


76 Reprint 270; Archer’s case, 1 Coke 


66b, 76 Reprint 146. 

’ [a] Reason for rule.—When the 
time appointed by the limitation for 
the ,determination of the particular 
estate arrives, the remainder will 
take effect notwithstanding the dis- 
seizin, since the estate continues in 
right and may be revested by a 


reéntry. Archer’s Case, 1 Coke 66b, 
76 Reprint 146. 
10. Thompson v. Leach, 1 Ld. 


Raym. 313, 91 Reprint 1104, 12 Mod. 
173, 88 Reprint 1243, 2 Salk, 576, 91 
Reprint 485; Smith Exec. Ints. § 769. 

11. Bentham vy. Smith, 15 S. C. 
Eq. 33, 34 AmD 599. 

12. Willhite v. Berry, 232 Ill. 331, 
83 NE 852. 

13. Highland Park § Mts. Co. x. 
Steele, 232 Fed. 10, 146 CCA 202. 

14. McDowell v. Beckham, 72 
Wash. 224, 130 P 350. 

15. Wakefield v. Wakefield, 256 Ill. 
296, 100 NE 275, AnnCas1912E 414. 

King v. Whaley, 59 Barb. (N. 
1. 

‘17. Henson v. Peterson, (Tex, Civ. 
A.) 218 SW 126. 

18. D. C—Craig v. Warner, 16 D. 
Cc. 460, 60 AmR 381. 

.—Friedman v. Friedman, 283 Ill. 
383, 119 NE 321; Benson v. Tanner, 
276 Ill, 594, 115 NE 191; Blakeley v. 
Mansfield, 274 Ill. 133, 113 NE 38; 
Smith v. Chester, 272 Ill. 428, 112 NE 
325, AnnCas1917A 925; Hill v. Hill, 
264 Ill. 219, 106 NE 262; Messer v. 
Baldwin, 262 Ill. 48, 104 NE 195; 
Barr v. Gardner, 259 Ill. 256, 102 NE 
287; Belding v. Parsons, 258 Ill. 422, 
101 NE 570; Stoller y. Doyle, 257 Ill. 
369, 100 NE 959; Bond vy. Moore, 236 
Ill. 576, 86 NE 386, 19 LRANS 540; 
Steinhour v. Merrilees, 205 Ill. A, 34. 

Iowa.—Archer v. Jacobs, 125 Iowa 
467, 101 NW 195. 

Ky.—Crumpton v. Demunbrun, 148 
Ky. 498, 146 SW 1100. 

Mass.—Langley v. Conlon, 212 
rect 135, 98 NE 1064, AnnCas1913C 
4Z1. 

N. Y.—House vy. Jackson, 50 N. Y. 
161; Matter of Wadsworth, 58 Misc. 
489, 111 NYS 630. 

N. C.—Lee v. Oates, 171 N.C. 717, 


Intermediate econtin- 


ESTATES 


88 SE 889, AnnCas1917A 514; Beacom 
v. Amos, 161 N. C. 357, 77 SE 407. 
Or.—Love v. Lindstedt, 76 Or. 66, 
147 P 935, AnnCas1917A 898, 
Pa.—In re Thompson, 252 Pa. 485, 
97 A 689; In re Arnold, 249 Pa. 348, 
94 A 1076; Jordan v. McClure, 85 Pa. 
495; Bennett v. Morris, 5 Rawle 9. 


S. C.—Miley v. Deer, 93 S. C. 66, 
76 SHE 2%. 
Tex.—Diamond v. Rotan, (Civ. 


A.) 124 SW 196. 

Eng.—Egerton v. Massey, 3 C. B. 
N. S. 338, 91 ECL 338, 140 Reprint 
771; Purefoy v. Rogers, 2 Saund. 380, 
85 Reprint 1181; Fearne Rem. § 316. 

See infra §§ 233-241. 

[a] Reason for rule.—‘‘The reason 
for this is that the conveyance of 
the ultimate estate destroys the life 
estate, and, as the contingent remain- 
ders are predicated upon the life 
estate, they fall with the foundation 
upon which they are built.” Love v. 
Lindstedt, 76 Or. 66, 74, 147 P 935, 
937, AnnCas1917A 898. 


{b] In Hawaii courts have re- 
fused to recognize this doctrine. 
Evans vy. Bishop Trust Co., Ltd., 21 


Hawaii 74; Godfrey vy. Roland, 16 
Hawaii 377. 
19. Craig v. Warner, 16 D. C. 460, 


60 AmR 381; Thall v. Dreyfus, 84 
App. Div. 569, 82 NYS 691; McCreary 


v. Coggeshall, 74 S. C. 42, 53 SE 978,, 


7 LRANS 4338, 7 AnnCas 693; Mangum 
v. Piester, 16 S. C. 316; Redfern v. 
Middleton, 24 S. C, L. 459; Purefoy 
v. Rogers, 2 Saund. 380, 85 Reprint 


1181; Thompson vy. Leach, 2 Vent. 
198, 86 Reprint 391; Challis Real 
Prop. p 108; Fearne Rem. p 340; 


Smith Exec. Ints. §§ 777-778. 
ee generally see infra §§ 233- 


20. Ill—Messer v. Baldwin, 262 
Ill. 48, 104 NE 195; Barr v. Gardner, 
259 Ill. 256, 102 NE 287. 

Ky.—Coots v. Yewell, 95 Ky. 367, 
25 SW 597, 26 SW 179, 16 KyL 2. 

N. Y.—Matter of Wadsworth, 58 
Misc. tbo, 111 NYS 680. 

Pa.—lIn’ re Arnold, 249 Pa. 348, 94 
A 1076. 

Eng.—Purefoy v. Rogers, 2 Saund. 
380, 85 Reprint 1181. 

[a] Dilustration.—Where an heir 
of the grantor makes a conveyance 
to the life tenant, and then dies be- 
fore the life tenant. Coots vy. Yewell, 
95 Ky. 367, 25°>SW:) 597, 26 SW 179, 
16 KyL 2. 

21. ©Ortmayer v. Hlcock, 225 I11. 
342, 80 NE 339; Williams v. Esten, 
179 Ill. 267, 53 NE 562, 


[a] Quitclaim deed held sufficient. 
—Williams v. Hsten, 179 Ill. 267, 538 
NE 562. 

223i) Hill voHilljo264 11,219, 106 
NE 262. 

23. Hoerdt v. Hahne, 91 Ill. A. 


514; Hunt v. Phillips, 105 SW 445, 
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gent remainders are destroyed where the preceding 
particular estate and the next vested estate of in- 
heritance meet in the same person,'® as where the 
particular estate merges either by (1) an act of the 
particular tenant,'® such as the acceptance of the 
reversion in fee before the contingent remainder 
vests,2° a conveyance by deed,?+ and not merely a 
bond for a deed,?? by the particular tenant to the 
immediate vested remainderman in tail or in fee, 
or to the reversioner,?* or where the particular ten- 
ant himself has the immediate 
reversion,’ or (2) by the descent to the particular 
tenant of the inheritance after the particular es- 
tate has taken effect,?> although not if the descent 
is immediate from the person by whom the particu- 
lar estate and the contingent remainder were cre- 
ated,?® unless after the descent the estates are con- 
veyed to a third person.?* 
in equity, being allowed only to promote the in- 
tention of the parties,?* and where there is no fidu- 


vested remainder or 


Merger is not favored 


32 KyL 257; McCreary v. Coggeshall, 
74 S. C. 42,53 SE 978, 7 LRANS 433, 
7 AnnCas 693; Mangum y. Piester, 
16 S. C. 316; Redfern vy. Middleton, 
24 S. C. L. 459; Thompson y. Leach, 
2 Vent, 198, 86 Reprint 391. 

24. Craig v. Warner, 16 D. C. 460, 
60 AmR 381; Benson y. Tanner, 276 
Ill. 594, 115 NE 191; Blakeley v. 
Mansfield, 274 Ill. 133, 113 NE 38; 
Thall vy. Dreyfuss, 84 App. Div. 569, 
82 NYS 691; In re Thompson, 252 
Pa. 485, 97 A 689, 

25. Craig v. Warner, 16 D. C. 460, 
60 AmR 381; Bennett vy. Morris, 5 
Rawle (Pa.) 9; Purefoy v. Rogers, 2 
Sauna. 380, 85 Reprint 1181; Crump 
v. Norwood, 7 Taunt. 362, 2 ECL 400, 
129 Reprint 145; 4 Kent Comm. p 254: 
2 Washburn Real Prop. (6th ed.) p 


553. 

26. Crisfield, v. Storr, 36 Md. 129, 
11 AmR 480; lunket v. Holmes, 1 
Lev. 10, 83 Reprint 271; Purefoy v. 
Rogers, 2 Saund. 380, 85 ‘Reprint 
1181. See also infra § 238. 

[a] Reason for rule.—‘In cases of 
immediate descent, as Mr. Fearne 
points out (p. 343), the life estate 
and the reversion pass from the tes- 
tator to the life tenant at the same 
instant of time, the one by his. act, 
the other by his assent. Now if mer- 
ger should take place at all, it must 
operate at that same instant, and the 
consequence would be that the life 
estate would never begin. Thus the 
will weuid be void ab initio, and it 
would be out of the power of a tes- 
tator to devise a life estate to his 
heir unless he should add a further 
vested limitation. It is therefore 
held that the inheritance descends to 
such heir only until the contingency 
happens, and that his possession is 
imperfect and does not merge the 
particular estate.’ Craig v. Warner, 
16 D. C. 460, 473, 60 AmR 3881. 

27. Bennett v. Morris, 5 Rawle 
(Pa.) 9; Tiffany Real Prop. p 297. 

28. Highland Park Mfg. Co. v. 
Steele, 232 Fed. 10, 146 CCA 202 [aff 
212 Fed. 972], 235 Fed. 465, 149 CCA 
11; Bowlin v. Rhode Island Hospital 
Trust Co.;. 31 R. 1. 289,).76 A348, 440 
AmSR 758 [mod 76 A 770]. And see 
infra § 234. 

[a] Merger not allowed. — (1) 
Where a testator limits a particular 
estate to the heir with a contingent 
remainder over and without any ul- 
terior vested remainder carrying the 
fee. Here the particular estate is 
merged only sub modo, so as to open 
for the interposition of the remainder 
when the contingency happens since 
the inheritance descends to the heir 
until the contingency happens, at the 
very time that the particular estate 
first takes effect. Craig v. Warner, 
16 D. C. 460, 60 AmR 381; Archer’s 
Case, 1 Coke 66b, 76 Reprint 146; 


. For later cases, developments and changes in the law see cumulative A nnotations, same title, page and note number. 
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ciary relationship between the life tenant and re- 
mainderman ;*° but no fiduciary relation will be pre- 
sumed between the life tenant and the remainder- 
man,*° nor between a purchaser of the property at 
an administrator’s sale and a remainderman,*! 
the particular estate and the next vested estate of 
inheritance meet only as to a part of the inheritance 
the remainder will be defeated pro tanto.*? Where 
the particular estate, the contingent remainder, and 
the fee are all granted in the same instrument, the 


particular estate and the fee will 


Plunket v. Holmes, 1 Lev. 10, 83 Re- 
print 271; Boothby y. Vernon, 9 Mod. 
147, 88 Reprint 368. (2) Where ina 
limitation either by devise or settle- 
ment inter vivos is to one for life, 
with contingent remainder to an- 
other, followed by a remainder to the 
heirs or heirs of the body of the first 
taker, the fee or fee tail taken by 
the first taker, under the rule in 
Shelley’s case, is subject to open and 
let in the contingent remainder, pro- 
vided it vest during what would have 
been the subsistence of the particular 
estate if it had not been: merged. 
Challis Real Prop. pp 108, 109; Smith 
Exec. Ints. § 780 b. (3) Where a les- 
see subsequently acquires the fee un- 
less the lessee at the time the acqui- 
Sition is made intends to merge the 
estates. Matter of Stafford, 105 App. 
Div. 46, 94 NYS 194. (4) Where a 
life tenant makes payments on a 
mortgage covering, the property in 
which he has a life interest there is 
no merger of the equitable interest 
with the legal estate. Warner v. 
Yorks 125 Ohi Gira Ct1310; 

[b] Merger allowed. — Becomes 
complete in the alienee on conveyance 
being made by the life tenant. Ben- 
nett v. Morris, 5 Rawle’ (Pa.) 9; 
Fearne Rem. pp 320, 321, Butler’s note 
(f); Smith Exec. Ints. § 778. 

29. Geyer v. Geyer, 75 N. J. Eq. 
124, 78 A 449. 

{a] MDlustration.—Father and son. 
Geyer v. Geyer, 75 N. J. Eq. 124, 78 
A 449, 

30. Ware v. Frank, 38 SW 1061, 18 
KyL 1009, 

81. Holz v. Burling, 84 Nebr. 211, 
120 NW 954, 122 NW 681. 

s2. Craig v. Warner, 16 D. C. 460, 
60 AmR 381; Crump vy. Norwood, 7 
Taunt. 362, 2 ECL 400, 129 Reprint 
145. 

83. Bond v. Moore, 236 Ill. 576, 86 
NE 386, 19 LRANS 540; Bullock v. 
Wiltberger, 92 Kan. 900, 142 P 950; 
Miley v. Deer, 93 S. C. 66, 76 SE 27; 
Purefoy v. Rogers, 2 Saund. 380, 85 
Reprint 1181; Tiffany Real Prop. p 
29%. ; 

[a] Reason for exception.—‘‘Mer- 
ger does not take place by reason 
of the particular estate and fee in 
remainder vesting in the same per- 
son, where the particular estate, the 
contingent remainder, and the fee 


are all granted in the same deed or. 


devised in ‘the same will, because to 
allow merger in such case would de- 
feat the intention of the grantor or 
testator. ‘From the inception of the 
rule that merger would take place 
and the contingent remainder be 
thereby defeated when the owner of 
the fee acquired the preceding par- 
ticular estate, an exception was al- 
lowed when the will itself gave the 
particular estate and the fee to the 
same person, for the reason that to 
apply the rule in that case would 
defeat the intention of the testator. 
Fearne on Remainders, 340-344; 2 
Wash. on Real Prop. 638, 639.’”’ Miley 
v. Deer, 93 S. C. 66, 76 SE 27, 28. 

[b] MTliustration.—Estate to son 
for life, with remainder to son’s chil- 
dren, but if he should die without 
children, then to brother of grantor. 

34. Jordan v. McClure, 85 Pa. 495; 
Purefoy v. Rogers, 2 Saund, 380, 85 
Reprint 1181. 

35. Landram v. Jordan, 25 App. 
(D. C.) 291 [aff 203 U. S, 56, 27 SCt 


ESTATES 


to defeat such 
ment.3* 


If 


not merge so as [§ 166] (2) 


17, 51 L. ed. 88]; Moore v. Deyo, 212 
Pa. 102, 61 A 884; Occleston y. Fulla- 
love, L. R. 9 Ch. 147; In re Hastie, 
35 Ch. D, 728; Gulliver vy. Ashby, 4 
Burr. 1929, 98 Reprint 4; Corbet’s 
Case, 1 Coke 83b, 76 Reprint 187; 
Blodwell v. Edwards, Cro. Eliz. 509, 
78 Reprint 758; Chomley v. Humble, 
Cro. Eliz. 379, 78 Reprint 380, Moore 
K. B. 592, 72 Reprint 778; Jermine v. 
Arscot, 4 Leon. 83, 74 Reprint 745. 
[a] Bastards.—(1) Remainder to an 
unbegotten bastard is vcid (Kingsley 
v. Broward, 19 Fla. 722; Blodwell v. 
Edwards, Cro, Eliz. 509, 78 Reprint 
758), (2) as is one to an expected 
bastard (Occleston v. Fullalove, L. R. 


9 Ch. '147; In re Hastie, 35 Ch. D. 
728), (3) or one to illegitimate chil- 
dren of a person other than the tes- 
tator (In re Hastie, supra). (4) But 
one to illegitimate children that tes- 
tator may have by a certain woman 
has been held valid on the ground it 
is impossible that such a provision 


can encourage an immoral inter- 
course. In re HaS*“ie, supra. 
36. Landram v. Jordan, 25 App. 


(CD: ©) 4291. [aft 203: U.. S.2565). 2% SCt 
17, 51 L. ed. 88]; Moore vy. Deyo, 212 
Pa, 102, 61 A 884; Gulliver v. Ashby, 
4 Burn 1929, 98 Reprint 4; Corbet’s 
Case, 1 Coke 838b, 76 Reprint 187; 
Chowley v. Humble, Cro. Eliz. 379, 78 
Reprint 380; Moore K. B. 592, 72 Re- 
print 778; Jermine vy. Arscot, 4 Leon. 
83, 74 Reprint 745. 

{a] Dlustrations.—(1) Charitable 
bequest when death of testator oc- 
curs within thirty days after execu- 
tion of will. Moore v. Deyo, 212 Pa. 
102, 61 A 884. (2) That an estate tail 
should cease during the life of the 
tenant in tail, in the event of his 
doing a certain act. Gulliver vy. Ash- 
by, 4 Burr. 1929, 98. Reprint 4; Cor- 
bet’s Case, 1 Coke 838b, 76 Reprint 
187; Chomley vy. Humble, Cro. Eliz. 
379, 78 Reprint 626; Moore K, B. 592, 
72 Reprint 778; Jermine v. Arscot, 4 
Leon. 83, 74 Reprint 745. (8) At- 
tempt to postpone enjoyment of re- 
mainder after life estate by specify- 
ing date of enjoyment in violation of 
rule against perpetuities. Landram 
Vie dordans? 25:;App4:¢D.-C.) 291 fatt 
203. U. S. 56, 27 SCt 17, 51 L. ed, 88]. 

37. Mildmay’s Case, 6 Coke 40a, 
77:-Reprint 311; Corbet’s Case, 1 Coke 
83b, 76 Reprint 187; Foy v., Hynde, 
Cro. Jac. 697, 79 Reprint 605; Fearne 
Rem. p 254; Butler’s note (e)... 

[a] Dlustrations.—(1) A proviso 
for determining an estate tail ‘as if 
the tenant in tail was dead” is con- 
trariant in itself, because an estate 
tail is not determined by the death 
of the tenant’in tail, but by his death 
without issue; that is, without issue 
to himself, if he was the first taker 
otherwise, without issue to the first 
taker. Corbet’s Case, 1 Coke 838b, 76 
Reprint 187, 198. (2) The expression, 
therefore, should provide that in the 
happening of the contingency, the 
estate tail should cease in the same 
manner ‘as though the tenant in tail 
were dead and there were a general 


failure of issue inheritable under the 
entail.” Fearne Rem. p 254; Butler’s 
note (e). 


38. Nichols v. Eaton, 91 U. S. 716, 
23 L. ed. 254; Emery v. Van Syckel, 
17 N. J. Eq. 564; Camp v. Cleary, 76 
Va. 140; Craven v. Brady, L. R, 4 Ea. 
209; Portington’s Case, 10 Coke 35b, 
77 Reprint 976; Mildmay’s Case, 6 
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remainder ;°* but it is otherwise 


where the fee is granted by a subsequent instru- 


[§ 165] d. By Nature of Contingency—(1) In 
General. A contingent remainder is void if the 
contingency involves the expectation of a thing 
which is against the law °° or is repugnant to any 
rule of law, or contrariant in itself,’? or incon- 
sistent with the quality or nature of the preced- 
ing estate,°* or is impossible.®? 


Remoteness. A contingent re- 


Coke 40a, 77 Reprint 311; Bateman v. 
Allen, Cro, Eliz. 437, 78 Reprint 678: 
Croker vy. Trevithin, Cro. Eliz. 35, 78 
Reprint 301; Re Trustees Relief Act, 
3 Drew. 202, 61 Reprint 880; Barnett 
v. Blake, 2 Dr. & Sm. 117, 62 Reprint 
566; Rudhall v. Milward, Moore K. B, 
212, 72 Reprint 537; Newis v. Lark, 
Plowd. 403, 75 Reprint 609; Pierce v. 
Win, 1 Vent. 321, 86 Reprint 208; 
re Case, 1 Vent. 199, 86 Reprint 
_ [a] Mlustrations.—(1) An estate 
in fee simple is subject to dower, 
curtesy, and to alienation by the 
owner. See supra §§ 10, 18. (2) An 
estate tail is also subject to dower 
and curtesy, the tenant in tail is dis- 
punishable for waste, and he may 
suffer a common recovery and there- 
by bar the entail and the reversion or 
remainder also. Mildmay’s Case, 6 
Coke 40a, 77 Reprint 311. (3) A 
wrongful alienation by the tenant in 
tail, as by feotfment or fine at com- 
mon law, may be so restrained, for 
that is a discontinuance of the entail 
and wrong. Mildmay’s Case, supra. 
(4) The levying of a fine by the ten- 
ant in tail in violation of such a re- 
striction determined an entail and 
gave a title of entry to the next in 
remainder. Newis v. Lark, Plowd. 
403, 75 Reprint 609. (5) If to an 
estate tail is annexed a condition or 
limitation that in the event of the 
tenant in tail levying a fine or suffer- 
ing a common recovery, his estate 
should cease as if he had died with- 
out inheritable issue, and the estate 
thereupon go to him in remainder, 
such condition or limitation is void 
because it is inconsistent with the 
nature of the estate given. Porting- 
ton’s Case, 10 Coke 35b, 77 Reprint 
976; Mildmay’s Case, 6 Coke 40a, 77 
Reprint 311; Bateman v. Allen, Cro. 
Eliz. 437, 78 Reprint 678; Pierce v. 
Win, 1 Vent. 321, 86 Reprint 208; 
Fry’s Case, 1 Vent. 199, 86 Reprint 
135. (6) The power of alienation and 
liability for the owner’s debts .are 
incident to a life estate as well as to 
an estate or inheritance, and cannot 
be defeated by a. mere prohibition in 
the instrument creating such estate. 
As long as the life tenant is the 
owner of the estate, he may alien it 
or. his creditors may subject it to 
their claims. See supra §§ 71, 72. (7) 
If a condition operates to defeat or 
abridge the particular estate no. sub- 
sequent limitation, can take effect as 
a remainder, because it is of the es- 
sence of a remainder that it must be 
limited to take effect on the regular 
determination of the particular es- 
tate, and not in derogation of it. See 
supra § 145. at 

[b] Noninconsistent.—An estate 
may be given to .a man with a pro- 
vision that it shall cease if he at- 
tempts to alien, or if he becomes 
bankrupt, etc. The distinction is be- 
tween.a gift to a man until he at- 
tempts to alien, etc., and a gift on 
condition that he should not aHen, 
but without any provision for the 
cessation of his interest. Nichols v. 
Haton; .91,.U.:S,,. 716, .23 La. ed.«254; 
Emery v. Van Syckel, 17 N. J. Eq. 
564; Camp v, Cleary, 76 Va. 140; Cra- 
ven v. Brady, L. R. 4 Eq. 209; Re 
Trustees Relief Act, 3 Drew. 202, 
61 Reprint 880; Barnett v. Blake, 2 
Dr. & Sm..117,..62 Reprint 566. 

39. Burleyson v. Whitley, 97 N. C. 
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-mainder is likewise void in the absence of a statu- 
tory provision protecting it *° if the possibility of 
the happening of the event on which a contingent 
remainder depends is not a common possibility, or 
potentia propinqua, such as death, or death with- 
out issue, or the like.*t According to one theory, 
a contingency is remote if it involves a ‘‘ possibility 
-on a possibility’’ or a ‘‘double possibility,’” that is, 
if the vesting of the remainder requires the concur- 
rence of two several contingencies, not independent 
and. collateral, but the one requiring the previous 
existence of the other, and yet not necessarily aris- 
ing out of it,#? such as an attempt to give a life 
estate to an unborn person with a remainder to a 
child of such unborn person,*? if made. by deed,** 
or a remainder to a corporation not in esse,*> al- 
though the rule is different in the case of a chari- 
table corporation not in esse at the time of the 
testator’s death, but to be formed thereafter, with- 
in a period not too remote,*® or a remainder to the 
right heirs of a person not in esse, as purchasers,*” 
or a remainder to any unborn person described by 
a particular name,*® although there are decisions 
upholding such a gift because a living person may 
take that particular name as well as fulfill the de- 
seription in the usual manner by obtaining it at 
birth.42 According to the other theory which holds 
that the rule as:to a possibility on a possibility has 
become obsolete, the question of the remoteness of 


ESTATES ' 


contingent remainders is now governed wholly by 
the rule against perpetuities,®° because, although 
formerly contingent remainders were not subject to 
the rule against perpetuities,®! while they could be 
barred by the tenant of the particular estate,®>* they 
now clearly come within the rule against perpetui- 
ties since they are indestructible both in England 
and in the United States.5* 

[§ 167] (3) Successive Contingent Remainders. 
Where a remainder over is limited on a contingent 
determination of a preceding remainder and such 
preceding remainder never takes effect, the remain- 
der over is not defeated thereby, but will take effect 
as if it has been originally limited on the particu- 
lar estate;°* but where the preceding remainder 
takes effect but the contingency does not happen, 
the remainder over will fail;®> and the failure of a 
contingent interest preceding a remainder over will 
cause the remainder over to fail, if it is affected 
by the contingency;°® but if the remainder over is 
not contingent, it is accelerated by theefailure of 
the preceding contingent interest.’ Where the 
freehold may be in abeyance without detriment to 
subsequent remainders,®* or where the freehold is 
in trustees and the interests are carved out of the 
equitable fee,°® if the contingent interest is void on 
its creation from any cause, or the contingency on 
which it depends afterward becomes impossible, 
or the donee dies before the testator, the next 


[$§ 166-167 


295, 2 SE 450; Humberstone vy. Stan-, 


ton, 1 Ves. & B. 385, 35 Keprint 150; 
Williams Pxrs. pp 1268, 1264. 

40. See infra § 167%. 

. 41. Zeisweiss v. James, 63 Pa, 465, 
3 AmR 558; Cholmley’s Case, 2 Coke 
50a, 76 Reprint 527: 

7 Tf it is such a remote possibility 
‘as shall not be intended by common 
dintendment to. happen” the contin- 
gent remainder wiil fail. Cholmley’s 
Case, 2 Coke 50a, 76 Reprint 527. 

42. Zeisweiss v. James, 63 Pa. 465, 
‘38 AmR 558; Whitby v. Mitchell, 44 
Ch. D. 85 [dism app 42 Ch. D. 494]; 
Abbiss v. Burney, 17 Ch. D. 
Honywood v. Honywood, 
451, 52 Reprint 677; Chapman vy. 
‘Brown, 3 Burr. 1626, 97 Reprint 1015; 
‘LLampert’s Case, 10 Coke 46b, 77 Re- 
print 994; Cholmley’s Case, 2 Coke 
50a, 76 Reprint 527; Chedington’s 
Case, 1 Coke 153a, 76 Reprint 343; 
Monypenny v. Dering, 2 De G. M. & 
'G. 145, 42 Reprint 826; Howard v. 
Norfolk, 2 Freem. Ch. 72h 22 Reprint 
‘1066; Cole v. Sewell, 2 H. L. Cas. 186, 
9 Reprint 1062; Hay v. Coventry, 3 


T, R. 83, 100 Reprint 468; Fearne 
Rem. p 250. 
“T'-do ‘not know /.-, «| the exact 


meaning of the old rule as to a pos- 
sibility upon a _ possibility. . 
confess I do not understand it now, 
and never did. But, at all events, it 
(gave rise to the rule which everyone 
ean understand... ‘that, if land is 
limited to an unborn person during 
his life, a remainder cannot be lim- 
ited, so as to confer an estate by 
purchase on that person’s issue.’” 
Per Lindley, L. J. in Whitby v. Mit- 
chell, 44 Ch. D. 85, 92. 

[al Tlustrations.—(1) A remain- 
der limited to G, the son of J, when 
J had no son of that name, is void, 
although he afterward had a son 
named G, because the law will not 
suppose that a man will have a son 
of a particular name. Cholmley’s 
Case, 2 Coke 50a, 76 Reprint 527. 
(2) If lands are given to a man and 
a woman both married to different 
persons, and to the heirs of their 
two bodies begotten, it is a good 
estate. tail, for it is of necessity that 
death will follow, and it is a com- 
mon possibility that one will die 
before the other so that marriage be- 


‘the 


tween such man and woman will fol- 
low. Lampet’s Case, 10 Coke 46b, 77 
Reprint 994. 

43. Jackson vy. Brown, 13 Wend. 
(N. Y.) 437; In re Mortimer, [1905] 2 
Ch. 502; Whitby v. Mitchell, 42 Ch. D. 
494 [app dism 44 Ch. D. 85]; Mony- 
penny v. Dering, 2 De G. M. & G. 145, 
42 Reprint 826, 16 M. & W. 418, 153 
Reprint 1252; Cole v. Sewell, 2 H. L. 
Cas. 186, 9 Reprint 1062; Brudenell v. 
Elwes, 1 East 442, 102 Reprint 171, 
21 ERC 452; Hay v. Coventry, 3 T. R. 
86, 100 Reprint 468. 

44. Challis Real Prop. p 90. 

[a] Limits of rule.—(1) A remain- 
der to an unborn person, either for 
life, in tail, or in fee, will be good 
unless it is preceded by a gift for 
life or in tail to the unborn parent 
of that person. Folk y. Hughes, 100 
S. C. 220, 84 SE 713; Brudenell. v. 
Elwes, 1 Hast 442, 102 Reprint 171, 
21 ERC 452. (2) If made in a will 
the prior limitation (whether it be 
executed or executory) may be con- 
strued as a limitation in tail provided 
that such a limitation would; if not 
barred, carry the estate by descent to 
issue specified in the second 
limitation. Allyn vy. Mather, 9 Conn. 
114; Nourse v. Merriam, 8 Cush. 
(Mass.) 11; Jackson vy. Brown, 13 
Wend. (N. Y.) 437; Doebler’s App., 64 
Pa. 9. (8) In the case of a will this 
is done with a view to carrying out 
the general intent to benefit the issue 
of the unborn child, so far as the 
rules of law will permit. Allyn. v. 
Mather, supra. 

Construction generally 
§§ 149-152, 

45. Zeisweiss v. James, 63 Pa. 465, 
3 AmR 558; Cholmley’s Case, 2 Coke 
50a, 76 Reprint 527. 


see supra 


46. See Charities § 53; Wills [40 
Cye 1469]. 
47. Dennett vy. Dennett, 40 N. H. 


498; Cholmley’s Case, 2 Coke 50a, 76 
Reprint 527; Counden v Clerke, Hob. 
29, 80 Reprint 180; 2 Blackstone 
Comm. p 170. 

48. Gnolwileyis Case, 2 Coke 50a, 
76 Reprint 527. 

{a] . Reason for rule.—The law re- 
gards as remote the possibility that 
a child will be born to a certain per- 
son and that such child will have a 
particular name, while it is regarded 


|}as a common possibility that children 


will be born to any person. Cholm- 
ley’s Case, 2 Coke 50a, 76 Reprint 527. 

49. In re Roberts, 19 Ch. D. 520. 

50. Cal.—Matter of Walkerly, 108 
Cal. 627, 41 P 772,49 AmSR 97. 

Ky.—Ennen v. Air, 104 SW _ 960, 
31 KyL 1184. 

Mass.—Bailey v. Smith, 222 Mass. 
600, 111 NE 684; Gray v. Whitte- 
more, 192 Mass. 367, 78 NE 422, 
116 AmSR 246, 10 LRANS 1143. 

N. Y.—Fowler v. Ingersoll, 127 
N.2¥O 472" 28- NES 471 -Larl (2 AGS 
833]; Sanford v. Goodell, 82 Hun 369, 
31 NYS 490; Bowers vy. "Beekman, 16 
Hun 268. 

Pa.—In re Kountz, 213 Pa. 390, 
is 1103, 3 LRANS 6389, 5 AnnCas 

R, I.—Storrs v. Burgess, 29 R. I. 
269, 67 A %31, 

Eng.—Stuart vy. Cockerell, L. R. 
7 Eq. 368. 

Perpetuities generally see Perpetu- 
ities [30 Cye 1478]. 

51. Challis Real Prop. p 90; Wil- 


liams Real Prop. p 274. See also 
Perpetuities [30 Cyc 1478}. 

52. See supra § 1638. 

53. See infra § 167%. 

54 Statham v. Bell, 1 Cowp. 40, 


98 Reprint 956; Jones v. Westcomb, 
1 Eq. Cas. Abr. 245 par 10, 21 Re- 
print 1022; Scatterwood vy. Edge, af 
Salk. 229, 91 Reprint 203; Holmes v. 
ie 3 Ves. Jr. 317, 30 Reprint 

55. Sheffield v. Orrery, 3 Atk. 282, 
26 Reprint 965; Amherst y. Lytton, 5 
Bro. PP. C,/254, 2 Reprint 661; Brown 
pes Ty ’Raym. 427, 83 "Reprint 

56. Oetjen v. Diemmer, 115 Ga. 
1005, 42 SE 388;~Toldervy v. Colt, 
1M. & ‘'W. 250, 150 Reprint 427; 
Davis v. Norton, 2 P, Wms. 390, 24 
Reprint 781; Moody v. Walters, 16 
Ves. Jr. 283, 33 Reprint 992; 2 Jar- 
man Wills (5th ed) p 830; Theobald 
Wills (2d ed) p 477. 

57. Goodright v. Cornish, 1 Salk. 
226, 91 Reprint 200; Challis Real 
Prop. p 94. 

; Arias eres generally see supra 

58. See cause §§ 16, 147. 
infra § 16 

59. See ere § 168. 


See also 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 
_ ‘ 


§§ 167-168] 


vested interest will be accelerated.®° But if the con- 
tingent interest is valid in its creation, and the 
event on which it depends undetermined, the limi- 
tation over will not take effect until it is ascertained 
whether the contingent interest will vest, and in the 
meantime the property will devolve upon the heirs 
or next of kin of the testator or settlor.61 If the 
gift over is limited to take effect on a particular 
event and the very opposite or alternative of that 
event actually happens, the subsequent gift fails 
altogether, although the prior gift is out of the 
way.°? ! 

[§ 16714] e. Statutory Provisions. The rules 
governing the destruction of remainders at common 
Jaw °° have been considerably modified by statute.%4 
In England a statute enacted in 1844 provided 
that a contingent remainder shall not fail merely by 
reason of the destruction or merger of any pre- 
ceding estate or its determination by any other 
means than the natural effiuxion of the time of such 
preceding estate, or some event on which it was 
in its creation limited to determine; but since this 
statute did not preserve contingent remainders from 
destruction in any case where the particular estate 
determined in the natural course of events by virtue 
of the limitation before the remainder was ready 
to vest,°® a later statute was enacted by which con- 
tingent remainders were declared not subject to 
destruction by the regular determination of the 
particular estate pending the contingency.®’ In the 
United States many statutes have been enacted to 
prevent the destruction of contingent remainders,®® 
by providing that no-remainder whether vested or 
contingent may be defeated by the particular ten- 


ant;°® or that no estate in remainder shall be de- 


feated by any deed of feoffment with livery of 
seizin;™ or that conveyances by tenants for life 
shall not have any tortious operation, but shall pass 
only such interest as the grantor or feoffer can law- 
fully convey;"! or that any contingent remainder 
is valid if it would be valid as a conditional lmi- 
tation;7* or that contingent remainders may be 
barred by a sale under order of court,’* provided 
that it is alleged in the application that such is the 
purpose of the sale,’ and that all persons having 
a present interest in the property are made par- 
60. U. S.—Robison v. 
Female Orphan Asylum, 
702, 8, SCt 327, 931. U,'ed. 293. | 
D. C.—Miller v. Fleming, 17 D. C. 


397. 
N. Y.—Wager v. Wager, 96 N. Y. 
16 


4, 
Oh.—Smith v. Block, 29 Oh. St. 


Portland 
AmSR_ 310; 


6 Dem. Surr. 
worth’s Est., 


800; 
488. 150 NW_ 285; 
Eng.—Willing v. Baine, 3 P. Wms. 
113, 24 Reprint 991. p 554 


61. eheder Gerry. vy. Handley, 1 Ch. 


POD Ow toe Cl. 374; Andrew v.|504, 51 NE 132; 
iudeerts 1 Ch. D. 410; Hopkins v.| Misc. 454, 
Hopkins, 1 Atk. 581, 26 Reprint 365; | Loan, etc. 


D’Eyncourt v. Gregory, 34 Beav. 36, 
55 Reprint 545; Sidney v. Wilmer, 25 
Beav. 260, 53 Reprint 636; Chambers 
vy. Brailsford, 18 Ves. Jr. 368, 34 70. 
Reprint 356; Theobald Wills (2d ed) 

610. 
%, 62. In re’ Gunning, 234 Pa. 144, 71. 
83 A 61; Lomas v. Wright, 2 Myl. & 72, 
K. 769, 39 Reprint 1138; Jarman Wier, 
Wills (5th ed.) p 577. 

63. See supra §§ 162-167. 

64. See statutory provisions; and 74 § 
cases infra this section. fractories Co., 

65 St. 7 & 8 Vict. c 76 § 8; 8 &| 916; 
9 Vict. c 106 § 8. 

66. Cunliffe v, iO) 01 
D. 


. 393. 

67. St. 40 & 41 Vict c 33. 434, 

68. See statutory provisions; and 76. 

Ritchie v. Ritchie, 171 Mass. 504, 

51 NE 132; L’Etourneau v. Henque- 
(21 


In re Merrigan, 
McCreary 
AnnCas 693. 


Pa. 26, 22 A 885. 


Brancker, Pa, 434. 


Cc. J.—64] 
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net, 89 Mich. 428, 50 NW 1077, 28 {aj 
Greyston y. Clark, 41 
Hun (N. Y.) 125; Simpson vy. French, | for 

(CNET ZY2) 
22 Pai St.q Ot o0eeOe 77. 
ple’s Loan, etc., Bank v. Garlington, 
54 SSCs Aloe Sal Er Old, ad LASER 79. 
In re Merrigan, 34 S. D. 644, 80. 
Tiffany Real Prop. p 81. 
298; 2 Washburn Real Prop, (6th ed) 


69. Ritchie v. Ritchie, 171 Mass. 
Green v. Head, 54 82. 
104 NYS 383; 
Bank v. Garlington, 54 
S. Cc. 4138, 32 SE 513, 71 AmSR 800; 
84 S. D. 


S. C. 42, 53 SE 978, 7 LRANS 433, 7 


Tiffany Real Prop. p 295, 
See statutory provisions. 
In re _ Baches, 
92 A 304; Westhafer v. Koons, 144 


228 Pa. 
Westhafer v. Koons, 
26, 22 A 885; Smith v. Townsend, 32 


75. Smith v. Townsend, 
See statutory provisions; and 


Los Angeles County 'v. Winans, 13 
Cal.' A. 234, 109 Ie 640. 
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ties;7° or that no future estate shall be invalid on 
account of the improbability of the contingency on 
which it is to take effect.’® Since these provisions do 
not prevent the destruction of the remainder by nat- 
ural expiration of the particular estate,7? it has been 
expressly provided in some jurisdictions that no re- 
mainder, valid in its creation, shall be defeated by 
the determination of the precedent estate before 
the happening of the contingency on which the re- 
mainder is limited to take effect, but should such 
contingency afterward happen, the remainder shall 
take effect in the same manner and to the same ex- 
tent as if the precedent estate had continued to the 
same period.’* In some states contingent remain- 
ders have been abolished, and every future estate 
created in land by way of contingent remainder or 
executory devise has the same properties as the 
latter estate,” and in others it is expressly provided 
that an expectant estate may be defeated in any 
manner or by any means which the party creating 
the estate shall in the creation thereof have pro- 
vided or authorized.’° Contingent remainders made 
indestructible by statute are subject to the rule 
against perpetuities.*! 

[§ 168] 2. Protection;*!% Trust Estates. The 
legal subjection of contingent remainders to the 
power of the tenant of the preceding particular 
estate of freehold ** was overcome at common law 
by the device of trust estates to preserve contingent 
remainders, which consisted of interposing between 
the particular estate and the contingent remainder 
a vested remainder of freehold to trustees, so that, 
even should there be a forfeiture of the particular 
estate, there would still be a vested estate of free- 
hold, preceding and supporting the contingent re- 
mainder ;5* and such limitations in trust to preserve 
contingent remainders were not executed by the 
statute of uses, the legal estate in such ease re- 
maining in the trustee.$* A trust estate to preserve 
contingent remainders might be effected (1) either 
by giving the trustee a vested remainder, in which 
case the trustee might, by joining with the preced- 
ing tenant defeat the remainder,*® which ordinarily 
would constitute a breach of trust,8* or result in 
declaring the land subject to the original limitations 
in the hands of a purchaser with notice of the 
Application.—The interests of 
grandchildren of one given an estate 
life. Los Angeles County v. 
Winans, 13 Cal. A. 234, 109 P 640. 
Irvine v. Newlin, 63 Miss. 192. 
78. See statutory provisions. 
See statutory provisions. 
See statutory provisions. 
Challis Real Prop. p 112. 
supra § 166. 

81144. Remedies for protection see 
supra §§ 103-109. 

See supra § 163. 

83. Webster v. Gilman, 29 F. Cas. 
No. 17,335, 1 Story 499; Vanderhey- 
den v. Crandall, 2 Den. 9 [aff 1 N. 
Y. 491]; Mansell v. Mansell, Cas. t. 
Talb. 252, 25 Reprint 763, 2 P. Wms. 
678, 24 Reprint 913; Pye v. Gorge, 1 
P. Wms. 128, 24 Reprint 323; Moody 
v. Walters, 16 Ves, Jr. 283, 33 Re- 
print 992; 2 Blackstone Comm. p 


iviy Kearne= Rem. p  326:) 4 Kent 
Comm. p 256. 


108; Huns- 


See 


People’s 


644, 150 
Coggeshall, 74 


246 Pa. 276, 


84. WVanderheyden vy. Crandall, 2 
Deny 9 fates eNiw Yor 274)" 
Swift v. Harbison-Walker Re- 85. Mansell v. Mansell, Cas. t. 


584, 00 A 


Talb. 252, 25 Reprint 763, 2 P. Wms. 
144 Pa, 


678, 24 Reprint 913; Else v. Osborn, 
1 P. Wms. 387, 24 Reprint 437. 
86. Harris v. McElroy, 45 Pa. 
216; Else vy. Osborn, 1 P. Wms, 887, 
24 Reprint 437; Pye v. Gorge, 1 P. 
Wms. 128, 24 Reprint 323; Pye v. 
George, 2 Salk. 680, 91 Reprint 578; 
|Fearne Cont, Rem. p 326 et seq. 


32) ee. 
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breach of trust,87 although under the particular 
circumstances of some cases it was held not to be a 
breach of trust,** (2) or by conveying the estate 
directly to the trustee and his heirs in trust tor 
the tenant of the particular estate, and upon the 
further trust to preserve the contingent remainder.®® 


Under special circumstances equity 


cretion, direct the trustees to join in barring the 
- contingent remainders;® but equity will never di- 
rect the trustees to join for the purpose of enabling 
any of the parties to sell the estate and disturb the 


original intention of the settlor or 
[§ 169]. 
Law—(1) In General. 


87. Mansell, v.. Mansell, Cas, t. 
Talb. 252, 25 Reprint 763, 2 P. Wms. 
678, 24 Reprint 913. 

[a] Respective liabilities of trus- 
tees and purchaser.—(1) A purchaser 
under a conveyance by the particu- 
lar tenant and the trustees, if, for 
value and without notice, takes the 
land discharged of the trust, and 
the only remedy of the person claim- 
ing under the contingent remainders 
is against the trustees, who shall 
be decreed to purchase lands with 
their own money, equal in value to 
the lands sold by them, and to hold 
them on the same trusts and limita- 
tions as they held those, sold by 
them. Mansell v. Mansell, 2 P. Wms. 
678, 24 Reprint 913. (2) But if the 
conveyance was with notice of the 
trust, whether with or without con- 
sideration, in that case the purchas- 
er shall hold the lands subject to 
the former trusts. Mansell v. Man- 
sell, supra. 

88. Mansell v. Mansell, 2 P. Wms. 
678, 24 Reprint 913; Else y. Osborn, 
1 P. Wms. 387, 24 Reprint 437; Elie 
v. Osborne, 2 Vern. Ch. 754, 23 Re- 
print 1023; Biscoe v. Perkins, 1 Ves. 


E. Actions—l. Right of Action—a. At 
A vested remainderman 
may, during the continuance of the preceding es- 
tate, maintain an action, for damages for any injury 
to his remainder interest;°? but he may not sue for 
an injury to the estate which is not of a permanent 


frey Palmer, 


& B. 485, 35 Reprint 188; Moody 
v. Walters, 16 Ves. Jr. 283, 33 Re- 
print 992. 

[a] Mlustration.—In the case of a 


limitation in remainder to the heirs 
of the body of the particular tenant, 
the particular tenant, having two 
sons, joined with the elder son and 
the trustees in a fine, and the court 
held that this was not a breach of 
trust in the trustees because of the 
joinder of the eldest son. Elie v. Os- 
te 2 Vern. Ch. 754,,23 Reprint 
1 R 

{[b] Criticism of rule see Mansell 
v. Mansell, 2 P. Wms. 683, 24 Re- 


print 913, 
g9. Vanderhyden vy. Crandall, 2 
Den. 9 [aff N. Y. 491]; Moody v. 


Walters, 16 Ves. Jr. 283, 33 Reprint 


992; Williams Real Prop, p 284. 
{a] MNlustrations.—(1) To A for 
life, remainder from and after the 


determination of the life estate, by 
forfeiture or otherwise in the life- 
time of A to trustees and their heirs 
during the lifetime of A in trust 
to preserve contingent remainders and 
to permit A and his assigns to re- 
ceive the rents and profits. of the 
land during his life, remainder after 
the death of A to persons not in 
being or not ascertained, or other- 
wise in contingency. Williams Real 
Prop. p 284, (2) Estate to the trus- 
tees and their heirs, in trust for the 
person who is to have its beneficial 
use and enjoyment for his life, and 
upon a further trust to preserve the 
contingent limitations, and with re- 
mainders over, Moody vy. Walters, 
16 Ves. Jr. 294, 33. Reprint 992. 
{b] Origin.—The device of trust 
estates to preserve contingent re- 
mainders is generally attributed to! 


ESTATES 


may, in its dis- 


devisor.®! 


Sir Orlando Bridgman and Sir Geof- 
who retired from the 
bar during the civil wars in England 
and confined themselves to convey- 
ancing. And when, after the restora- 
tion, these persons came to fill the 
first offices of the law, they -sup- 
ported their invention within reason- 
able and proper bounds, and intro- 
duced it into general use. 2 Black- 
stone Comm. p 172; 2 Coke Litt. 
p 137 note (K). 

90. Whallen v. Kellner, 104 SW 
1018, 31 KyL 1285; Frewin v. Charle- 
ton, 1 Eq. Cas. Abr. 386 par 4, 21 
Reprint 1121; Townsend y. Lawton, 
2 P. Wms, 379, 24 Reprint 775; Win- 
nington v, Foley, 1 P. Wms. b%6, 
24 Reprint 505; Basset v. Clapham, 
1 P. Wms. 358, 24 Reprint 425; Platt 


v. Sprigg, 2 Vern. Ch. 303, 23 Re- 
print 796. 
{aj MNlustrations.—(1) Where the 


purpose of the sale was the payment 
of the debts of the particular tenant, 
to whom the remainder had been lim- 
ited in a marriage settlement. Bas- 
set v. Clapham, 1 P. Wms. 358, 24 Re- 
print 425. (2) Where the trustees 
were directed to join in a sale to 
pay off a mortgage prior to the set- 
tlement. Platt v. Spriggs, 2 Vern. 
Ch. 303, 28 Reprint 796. (3) Where 
it was ‘regarded as beneficial to the 
family to bar the contingent remain- 


ders. Winnington v. Foley, 1 P. 
Wms. 536, 24 Reprint 505. 
91. Barnard v. Large, Ambl. 774, 


27. Reprint, 496, 1 Bro. Ch. 534, 28 
Reprint 1283, 2 P. Wms. 684 note, 24 
Reprint 916; Woodhouse v. Hos- 
kins, 3 Atk. 22, 20 Reprint 816; Sym- 
ance v. Tattam, 1 Atk, 613, 26 Re- 


print 385; Davies v. Weld, 1 Ea. 
Cas. Abr. 386 par 5, 21 Reprint 1122, 
1 Vern. Ch... 181,.-23) Reprint 401; 
Tipping v. Piggot, 1 Eq. Cas. Abr. 


385 par 2, 21 Reprint 1120; Town- 
send v. Lawton, 2 P. Wms.’ 379, 24 
Reprint 775; Tippen’s Case, 1 P. 
Wms. 359 note, 24 Reprint 425. 

sean Ala.—Arthur v. Gayle, 38 Ala. 

Ind.—Shortle v. Terre Haute, etc., 
R. Co. 138T Ind! 338, 30 NE 1084. 

Ky.—-Hunt vA Hardin, 172 Ky. 558, 
189 SW 1713; Bowe y. Richmond, 
109 SW 359, 33 Kyl 1738; Robert- 
son vy. Rodes,.13 B. Mon. 325. 

Mo.—Rivard vy. Missouri Pac. R. 
Co., 257 “Mo.” 135, 165. (S Wun 63. 

N. Y.—Brown v. Bowen, 30 N. Y. 
519, 86 AmD 406; Muller v. Manhat- 
ten R. Co., 124 App. Div. 295, 108 
NYS 852 [aff 195 N. Y. 589 mem, 88 
NE 1126 mem]; Webb’s Academy, 
ete., for Shipbuilders v, Hidden, 118 
Apps. Diy.) (1 103° NYS’ 659.) Lait 
194 N. Y..54% mem, 
mem]; Muller v. Manhattan R. Co., 
53 Mise. 138, 102 NYS 454 [aff 124 
App. Div. 295, 108 NYS 852]. 

N. C.—Balcum v. Johnson, 98 SH 
532; Bogle. v. North Carolina R. 
©o.,, DA. AN C4195 


87 NE 1129 | 


[§§ 168-169 


character;°? nor obtain partition of undivided in- 
terests in remainder either at law or in equity;%* 
nor sue for trespass;°* nor even after the termina- 
tion of the life estate, maintain an action of trover 
for a conversion during the continuance of that 
estate;9® nor may he recover damages for injury 
done both to the particular estate and to the re- 
mainder,®? unless the bringing of such actions are 
authorized by statute.°® 
are entitled to sue grantee of life tenant, who: per- 
mitted the land to be sold for taxes, to set aside the 
tax title acquired by him. 
a life tenant who has allowed the property to be 
sold through failure to pay the interest on an en- 
cumbrance the remainderman may sue the estate of 
the life tenant for the damages sustained even 
though during the lifetime of the life tenant :he 
might have had a sequestrator appointed to apply 


Contingent remaindermen 


After the death of 


Writers mt te v. Thomas, 8 Kulp 
Tex.—Elcan vy. Childress, 40 Tex. 
Ciy. A. 193, 89 SW 84. 

W. Va.—Jordan v. Benwood, 42 
W. Va. 312, 26 SE 266, 57 AmSR 
859, 36 LRA 519. 

“Tf the injury is of a permanent 
nature which would deteriorate the 
market value of the property in case 
the remainderman should sell his in- 
terests therein, there is an injury to 
his estate for which he is entitled 


to sue.” Jordan vy. Benwood, 42 W. 
Va. 312, 26 SE 266, 57 AmSR 859, 
36 LRA 579. 


93. Murdfeldt v. New York, etce., 
Re 'Co.; PONS VY eT ENB 4 04 ae ite 
A. 93; Shipp v. McLean, (Tenn.) 
54 SW 669. 

{a] MTIllustration.—An injunction 
to prevent the hauling of timber over 
a temporary road corstructed on 
their land, it appearing that the 
road as codnstructed and temporarily 
used for which permission was grant- 
ed by the life tenant, and not with- 
drawn till after the road was con- 
structed, will not injure the premises. 
Shipp v. McLean, (Tenn.) 54 SW 


669. 
94, ‘Ill—Ruddell v. Wren, 208 Ill. 
508, 70 NE 751. 
Iowa.—Bottorff v. Lewis, 121 Iowa 
27, 95 NW 262. . 
Ky.—Phillips vy. Johnson, 14 B. 
Mon. 172; Webber v. Gibson, 13 Ky. 
Op. 603 
ee Y.—Picks v. Pearsali, 153. App. 
iv. ‘ 


310, 1388 NYS 2 
Pa.—Wolfe’s atte 22 Pa. Co. 340, 
infra § 172%. 


15 Montg. Co. 128 
See also 
Dlustration.—Where life ten- 
in the 


fa] 
ant and remaindermen join 

sale of land and life tenant receives 
other land in part payment with no 
indication that the land so received 
should take the place of the premises 
sold. Hicks v. Pearsall, 153 App. 
Div. S105, LoO> IN is vet. 

Partition generally see Partition 
[380 Cye 145]. 

95. Bottorff v. Lewis, 121 Iowa 27, 
95 NW. 262. 

96. Nations vy. Hawkins, 11 Ala. 
859; Cole v. Robinson, 23 N. C. 541; 
Lewis v. Mobley, 20 N. C. 467, 34 


AmD 379; Graham y. Penham, 3 S. 
C2899. 
[a] Reason for rule—For it is 


essential to the maintenance of the 
action that at the time of the al- 
leged conversion he should have a 
present right of possession. Nations 
v. Hawkins, 11 Ala, 859: 

97. Jordan v. Benwood, 42 W. Va. 
812, 26 SE 266, 57 AmSR 859, 36 
LRA 519. 

98. Muller v. Manhattan R. Co., 
195 N. Y. 539, 88 NE 1126 {aff 124 
App. Div. 295, 108 NYS '° 852 (aff 
53 Misc. 133, 102 NYS 454)]. 

99. Ford v. Hurt, 127 Tenn. 557, 
155 SW 927. . . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


t 


§§ 169-170] 

the rents and income for this purpose.t The re- 
mainderman may sue for a tort affecting his estate, 
although it also affects the estate of the tenant in 
possession.” He may sue for compensation where 
real estate limited in remainder is taken, either 
wholly or in part, for a public use,? even during the 
lifetime of the tenant of the particular estuie,* 
since value of life estate may be definitely ascer- 
tained by life tables;> and he may bring suit for 
waste® at common law against the holder of the 
particular estate, and at the present day against 
a stranger as well,’ although a contingent remain- 
derman pending the contingency has no standing 
in a court of law to recover damages for waste,® 
being limited to his remedy in equity.° In an ac- 
tion to recover taxes paid by a remainderman for 
the owner of the life estate, the former was not 
entitled to a judgment decreeing a lien on the prop- 
erty, and that it be sold to satisfy the judgment, as 
the action was merely at law for money paid for 
defendant’s benefit.1° On the other hand, after 
the termination of the preceding particular estate, 
a remainderman’s rights of action are coextensive 


1. Rowe v. Thomas, 8 Kulp (Pa.) | 75 NE 557. 
449, 13. 


ESTATES 


Ala.—Ramey v. Green, 18 Ala. 


[21C.J.] 1011 
with the rights and estate with which he be- 
comes invested;* thus he may bring partition, 
and may maintain an action to recover all rents and 
profits which accrued after the termination of the 
life estate,’® although there is authority to the 
contrary,‘* but not rents which accrued during 
continuance of the life estate,’ even though the 
remainderman received a release from the life ten- 
ant at the time the action was commenced.?® 

[§ 170] (2) Possessory Actions. Since a re- 
mainderman has no present right to possession 17 
during the continuance of the precedent estate the 
remainderman cannot maintain an action of eject- 
ment,'® even if he takes a deed from the life ten- 
ant after the tenant’s seizin is barred by limita- 
tions ;'® nor an action of trespass to try title; 2° nor 
can be obtain a writ of entry against one rightfully 
in possession under the life tenant;24 but imme- 
diately on the determination of the particular es- 
tate the remainderman’s right of entry is complete 
and he may maintain an action to recover the prop- 
erty by ejectment 2 or by a formedon in remainder 


269, 101 A 305. 
Mo.—Herndon vy. Yates, 194 SW 


_& Ky.—Yeager v. Commonwealth 
Bank, 127 Ky. 751, 106 SW 806, 32 
KyL 547, 16 AnnCas 537. 

Miss.—Learned y. Ogden, 80 Miss. 
769, 32 S 278, 92 AmSR 621. 

N. Y.—Muller v. Manhattan R. Co., 
124 App. Div. 295, 108 NYS 852 [aff 
53 Misc. 133, 102 NYS 454, and aff 
195 N. Y. 5389 mem, 88 NE 1126 mem]; 
-Coggin v. Manhattan R. Co., 54 Misc. 
472, 104 NYS 548 [mod on other 
grounds 124 App. Div. 644, 109 NYS 
83]. 

Or.—Abernethy vy. Orton, 42 Or. 
43%, TLOP32%, 957 AmSR 74 

Tex.—Elcan y. Childress, 40 Tex. 
Civ. A. 193, 89 SW 84. 

W. Va.—Jordan y. Benwood, 42 W. 
Va. 312, 26 SE 266, 57 AmSR 859, 
36°LRA ‘519.. - 

3. See Eminent Domain § 289. 

4. Rivard v. Missouri Pac. R. Co., 
257 Mo. 135, 165 SW 763. 

5. Rivard v. Missouri Pac. R. Co., 
257 Mo. 135, 165 SW 763. 

6 Conn.—Wilford vy. Rose, 2 Root 
20. 

Miss.—Learned y. Ogden, 80 Miss. 
769, 32 S 278, 92 AmSR 621. 

N. J.—Todd v. Jackson, 26 N. J. L. 
525. 

N. Y.—Muller v. Manhattan R, Co., 
124 App. Div. 295, 108 NYS 852 [aff 
195 N. Y. 539 mem, 88 NE 1126 
mem]. 

N. C.—Latham vy. Roanoke R., etc., 
€o., 139 N. C. 9, 51 SE 780, 111 AmSR 
764; Williams v. Lanier, 44 N. C. 


30. 

7. See Waste [40 Cyc 527]. 

8 Ky.—Fisher v. Haney, 180 Ky. 
257, 202 SW 495, 497 [cit Cyc] (dic- 
tum); Tey ios v. Harvey, 100 SW 258, 
30 KyL 1045. 

re uut. v. Hall, 37 Me, 363. 

Miss.—Cannon v. Barry, 59 Miss. 
289. 

Mo.—Taylor v. Adams, 93 Mo. A. 
277. 
N. C.—Latham v. Roanoke R., etc., 


Coy 139 N.C.) 9, 51° SH 780, 111 
AmSR 764. 

Pa.—Sager v. Galloway, 113 Pa. 
500, 6 A 209. 


9. See infra § 171. : 

10. Huddleston v. Washington, 136 
Cal. 514, 69 P 146. Compare supra 
§ 93 text and note 1; § 154 text and 
note 35 : 

11. See supra § 153; and cases 
infra this section. 


12. Bechdoldt y. Bechdoldt, 217 
Ill. 537, 75 NE 557, j 
[a] Mlustration.—Heirs of  de- 


ceased landowner against one who is 
given a homestead which is con- 
strued by the courts as a life estate. 
Bechdoldt v. Bechdoldt, 217 Ill. 5387, 


eke 
Ark.—Smithwick v. Oliver, 94 Ark. 
451, 127 SW 706. 
Ky.—Hellier v. Syck, 147 Ky. 762, 
145 SW 1110. 
Mo.—Matlack v, Kline, (A.) 190 
Y.—Marshall v. Moseley, 21 N. 


ane 408 
Ye 280: Hinton v. Bogart, 166 App. 


Div. 155, 151 NYS 796; Nesbitt v. 
EF ae to 93) Mise, * 251,. 157° NYS 


Oh.—Noble v. Tyler, 61 Oh. St. 432, 
56 NE 191, 48 LRA 735. 


S. C.—Newton v. Odom, 67 S: C. 
1, 45 SE 105. 
Tenn.—Armistead vy. Armistead, 


(Ch. A.) 61 SW _ 1071. 

Wis.—Boon vy. Root, 187 Wis. 451, 
119 NW 121; Keller vy. Fenske, 123 
Wis. 435, 101 NW 878, 1055. 

[a] Dlustrations.—(1) Rents not 
apportionable between administrator 
of life tenant and remaindermen. 
Noble v. Tyler, 61 Oh. St. 432, 56 NE 
191, 48 LRA 735. (2) Rents accru- 
ing during life estate and paid by 
mistake to a life tenant may not be 
recovered from rents accruing after 
the death of the life tenant. Armi- 
stead v. Armistead, (Tex. Civ. A.) 
61 SW_ 1071. 

14. Robison vy. Gray, 97 SW 347, 
29 KyL 1296. 

15. Hellier v. Syck, 147 Ky. 762, 
145 SW. 1110. 

16. Mullings v. Conger, 22 SW 546, 
15 KyL 171. 

17. See supra § 153. 


18. Ala.—Jenkins v. Woodward 
Iron Co.,' 194: Ala. 371,.69 S 646; 
Laster v. Blackwell, 133 Ala. 337, 


32 S 166; Findley v. Hill, 133 Ala. 
229, 32 S 497. 

Ark.—Kennedy vy. Burns, 215 SW 
618; Hayden v. Hill, 128 Ark. 342, 
194 SW 19. 

Colo.—Cowell v. South Denver Real 
Est. Co.,.16: Colo. A. 108; 638 P 991. 

Ga.—Bowen vy. Nelson, 135 Ga. 567, 
69 SE 1115; Glore v. Scroggins, 124 
Ga. 922, 53 SE 690; Stiles v. Cum- 
mings, 122 Ga. 635, 50 SE 484. 

Ill.—Cassem vy. Prindle, 258 Ill. 11, 
101 NE 241; Turner v. Hause, 199 
Til. 464, 65 NE 445. 

Ind.—Brugh y. Denman, 38 Ind. A. 
486, 78 NE 349. 

Towa.—Ward v. Meredith, 173 NW 
246. 

Ky.—Green v. Jones, 169 Ky. 146, 
183 SW 488; Walker vy. Milliken, 150 
Ky. 12, 150 SW 71, AnnCas1914C 
742; Kelly v. Pettus, 145 Ky. 250, 
799, 140 SW 189; Davis v. Dyer, 93 
SW 629, 29 KyL 430; Hamilton v. 
Hamilton, 29 SW 876, 16 KyL 793. 

Me.—Doherty v. Russell, 116 Me. 


46; Tennison v. Walker, 190 SW 9; 
Allen v. De Groodt, 98 Mo. 159, 11 
Sw 240, 14 AmSR 626. 
Nebr.-—Draper y. Clayton, 87 Nebr. 
443, 127 NW 369, 29 LRANS 153. 
N. Y.—Sand v. Church, 152 N. Y. 


174, 46 NE -°609; Bush vy. Halsted, 
121 App. Div. 538, 106 NYS 133; 
Webb’s Academy, ete, for Ship- 


builders y. Hidden, 118 App. Diy. 711, 
103 NYS 659 [aff 194 N. Y. 547 mermn, 
87 NE 1129 mem]; Snow vy. Monk, 
81 App, Div. 206, 80 NYS 719; Ben- 
nett v. Garlock, 10 Hun 328 [rev on 
gryer grounds 79 N. Y. 302, 35 AmSR 

N. C.—Loven v. Roper, 101 SE 263. 


ire Le eee App., 3 Walk. 
S. C—Northwestern R. Conve 


Colclough, 89 S. C. 555, 72 SE 494. 

Tenn.—Wiley v. Bird, 108 Tenn. 
168, 66 SW 48. 

Tex.—Simonton y. White, (Civ. A.) 
49 SW 269 [rev 98 Tex. 50, 53 SW 
339, 77 AmSR 824]; Adams v. Ram- 
Boys 19° Tex. Civs' JA.’ 294,.°46 “SW. 

Va.—Hope v. Norfolk, etc., R. Co., 
19) Vas 283. 

Wash.—McDowell v. Beckham, 72 
Wash. 224, 130 P 350. 

Ont.—Martin v. Evans, 12 OntWN 
52 [app allowed 12 OntWN 177]. 

Ejectment generally see Ejectment 
§ 11 et seq. 

19. Adkins v. Spurlock, 46 W. 
Va. 139, 33 SE 121. 

Effect of acceleration see supra 
§ 148. 

20. Cook v. Caswell, 81 Tex. 678, 
17 SW 3885; Adams v. Ramsey, 19 Tex. 
Civ. A. 294, 46 SW 265. 

Trespass to try title generally see 
Trespass to Try Title [38 Cye 1207]. 

21. Sylvester v. Sylvester, 83 Me. 
46, 21 A 7838; Northwestern R. Co, v. 
Coleclough, 89 S. C. 555, 72 SE 494. 

Writ of entry generally see Entry, 
Writ of 2ONCx seep 2, do. 


22. Ga.—Beckham y. Maples, 95 
Ga. 773, 22 SE 894. 

Iowa.—Woodford vy. Glass, 168 
Iowa 299, 150 NW 69. 

Ky.—Green y. Jones, 169 Ky. 146, 
183 SW 488; Cunningham y. Estill, 
68 SW 1081, 24 KyL 589; Southern 


R. Co. v. Standiford, 53 SW 668, 21 
KyL 1023; Webber vy. Gibson, 13 Ky. 
Op. 608. 

Nebr.—Currier v. Teske, 93 Nebr. 
7, 1389 NW 622; Helming v. Forrester, 
87 Nebr. 488, 127 NW 3873. 

N: Y.—Sand v. Church, 152, N.Y. 
174, 46 NE 609 [rev 82 Hun 613 
mem, 31 NYS 1183 mem], 32 App. 
Div. 140, 52 NYS 854, 27 NYCivProc 
406, 


1012 [210.3.] 


or a writ of entry.” 


[§ 171] b. In Equity—(1) In General. Although 
a contingent remainderman will not be allowed to 
recover damages for that which may never be his,”4 
both vested or contingent remaindermen are enti- 
tled to equitable relief whenever necessary to pro- 
tect their interest against loss or injury,?°> if de- 
fendant or the property is within the jurisdiction 
of the court,?® whether the remainderman’s interest 
is in the hands of the preceding tenant for life 77 
or some other person,?8 and even during the lfé 
of the life tenant;?° but when such necessity does 
not exist the remainderman is not entitled to equi- 
A trespass upon the rights of the 
life tenant gives the remainderman no right to equi- 


table relief.®° 


i C.—Covar vy. Cantelou, 25 S. C.|N. C. 319, 95 SE 570 [quot CxeI, 


Wis.—Boon v. Root, 137 Wis. 451, 
119 NW 121. 

[a] Tlustrations.—(1) Where gran- 
tor continued to live on the land after 
conveying land to trustee in deed re- 
serving life estate in himself and 
giving remainder to children. Cun- 
ningham y. Estill, 68 SW 1081, 24 
KyL 559. (2) Where railroad com- 
pany constructed its road under a 
parol purchase from a life tenant. 
Southern R. Co. v. Standiford, 53 SW 
668. 21 KyL 1023. (8) Where life 
tenant suffers judgment to be: taken 
against him in éejectment by consent 
or by default. Sand vy. Church, 152 
N. Y. 174, 46 NE 609. (4) Where es- 
tate by curtesy of a surviving’ hus- 
band was extinguished by foreclosure 
of a mortgage given by the wife. 
Hope v. Shevill, 119 NYS 713 [mod 
on' other grounds 137 App. Div. 86, 
122 NYS 127 (aff 204 N. Y. 563 mem, 
97 NE 1106 mem)]. 

Detinue for personalty see supra 
§ 112. 

“23. Wells v. Prince, 4 Mass. 64. 

24. See supra § 169. 

25. U. S.—Holmes v, Winler, 
Fed. 257. 

Ala.—Jenkins 


47 


v. Woodward Iron 


Co., 194 Ala. 371, 69 S 646. 
Ark.—Evans v. Pettus, 112 Ark. 
572, 166 SW 955; Watson v. Wolff |. 


Goldman Realty Co., 95 Ark, 
SW 581, AnnCasi1912A 540. 


23 A 150*(recognizing rule). 

Fla.—Sanderson y. Jones, 
430, 68 AmD 217. 

Ga.—La Pierre v. Martin, 145 Ga. 
851, 89 SE 1074 (recognizing rule). 

Ind.—Shortle v. Terre Haute, etc., 
R. Co., 131 Ind. 338, 30 NE 1084. 

Iowa.—Ward v. Meredith, 173 NW 
246; Blackett v. Ziegler, 147 Iowa 
167, 125 NW 874, 

Kan.—Goodman y. Malcolm, 5 Kan. 
A. 285, 48 P 489. 

Ky.—-Fisher v. Haney, 180 Ky. 257, 
202 Sw 495, 497 [cit Cyc] (dictum) ; 
Frey v. Clark, 176 Ky. 661, 197 SW 
414, 

Md.—Foley v. Syer, 121 Md. 79, 88 


18, 128 


6 Fla. 


A. 38. 

Miss.—Cannon v. Barry, 59 Miss, 
289; Gibson v. Jayne, 37. Miss. 
164. 


Mo.—Canada v. Daniel, 175 Mo. A. 
55, 157 SW 1032; Taylor vy. Adams, 93 
Mo, A. 277. 


» Nebr.—Helming y. Forrester, 87 
Nebr. 438, 127 NW 373. 
N, H.— Miles v. Miles, 32 N. H. 


eee 64 AmD 362. 
J.—Tantum v. Campbell, 83 N. 
Als Wa. 361, 91 A 120. 

N. Y.—Jefferson v. Bangs, 197 N. 
Y. 35, 90 NE 109, 134 AmSR 856, 
169 App. Div. 102, 154 NYS 439; Mur- 
phy v. Whitney, 140 UN» Yar 541; 135 
NE 930, 24 LRA 128 [aff 69 Hun 
573, 283 NYS 1134]; Goggin v. Man- 
hattan R. Co., 54 Mise. 472, 104 NYS 
548 [mod on other grounds 124 App. 
Div. 644, 109 NYS 83]. 

N. C.—Pritchard v. Williams, 175 


| contingent 


ESTATES 


table relief,31 unless the trespass in some way en- 
dangers the remainder interest.*? 


[§ 172] (2) 


R. I.—Chase v. Chase, 20 R. I, 202, 
387 A re pl 

Ss. C.—Hunter v. Hunter, PF S-C3 
382, 36 SE 734, 79 AmSR 84 


Tenn.—Shipp v. McLean, "ch. A.) 
54 SW 669. 

Va.—Robinson v, Day, 5 Gratt. (46 
Va.) 55. 


W. Va.—Williamson v. Jones, 43 W. 
Va. 562, 27 SE 411, 64 AmSR 891, 
38 LRA 694. 

Wis.—Moehlenpah v. Mayhew, 138 
Wis. 561, 119 NW 826. 

[a] Illustrations.— (1) Action by 
remainderman for pre- 
servation of estate when trustee 
transfers property during life estate. 
Blackett v, Ziegler, 147 lowa 167, 125 
NW- 874. (2) While the life tenant 
is in possession as purchaser at fore- 
closure sale remainderman has right 
to have the sale avoided. Jefferson v. 
Bangs, 197 N. Y, 35, 90 NE 109, 134 
AmSR 856, 169 App. Div. 102, 154 
NYS .439. 

26. Foley v. Syer, 121 Md. 79, 88 A 
38; and cases supra note 25. 

27. See supra § 105 


28. Ala.—Head v. Lane, 186 Ala. 
335,;0 00,09 "343. 
Fla.—Sandersoen vy. Jones, 6 Fla. 


430, 68 AmD 217. 

Tenn.—-Shipp vy. MeLean, (Ch. A.) 
54 SW 669. 

Va.—Robinson vy. Day, 5 Gratt. (46 
Va.) ode 

Wis.—Moehlenpah y, Mayhew, 138 
Wis. 561, 119 NW 826. : 

29. Nabors vy. Woolsey, 174 Ala. 
289, 56 S533. 

30. Dallas Compress Co. v. Smith, 
190 Ala. 423, 67 S 289; La Pierre v. 
Martin, 145 Ga. 851, 89 SE 1074. 

[a] . Thus under the rule that the 
title of a remainderman cannot be 
destroyed by any act of the life ten- 
ant (see supra §§ 1638, 167%), and 
that an attempted conveyance by the 
life tenant of a fee passes only his 
life estate (see supra § 71), (1) it 
has been held that the remainderman 
cannot maintain a suit in equity to 
cancel a deed by life tenants pur- 
porting to convey the whole estate 
(Dallas Compress Co. v. Smith, 190 
Ala. 423, 67 S 289; La Pierre v. Mar- 
tin, 145 Ga. 851, 89 SE 1074; Latham 
v. Inman, 88 Ga, 505, 15 SE 8), (2) 
unless such an action is authorized 
by statute (Nabors y. Woolsey, 174 
Ala. 289, 56 S533). 

31. Land v. Cowan, 19 Ala. 297. 

32. Land vy. Cowan, 19 Ala. 297. 

33. U. S.—Holmes y. Winler, 47 
Fed. 257. 

Ala.—Prestwood v. Horn, 195 Ala. 
450, 70 S 134; Dallas Compress Co. vy, 
Smith, 190 Ala. 423, 67 S 289; Robin- 
son v. Pierce, 118 Ala. er 24 S 984, 
72 AmSR 160, 45 LRA. 

Ga.— Watson vy. Adams, +63 Ga. 733, 
30 SE 57 

Ind Shortle v. Terre Haute, etc., 
R. Co., 131 Ind. 338, 30 NE 1084. 

Iowa.—Ward v. Meredith, 173 NW 
246; Marray v. Quigley, 119 Iowa 6, 
92 NW 869, 97 AmSR 276, 

Ky. —Frey VasClark, 176 Ky. 661, 


¥ 
( 


[§§ 170-172 


Particular Remedies. A remain; 


197 SW 414; Bowe v. Richmond, 109 
SW 359, 33 KyL 173; Kellar v. Stan- 
ley, 86 Ky. 240, 5 SW 477, 9 KyL 388; 
Simmons v. 
kins y. Adkins, 7 KyL 686. 

Miss.—Clark v. Foster, 110 Miss. 
543, 70 S 583; Yazoo-Mississippi Delta 
Levee Comrs. y. Nelms, 84 Miss. 642, 
37S ‘116; 

Mo.—Utter v. Sidman, 170 Mo. 284, 
70 SW 702. 

Nebr.—Helming v. Forrester, 87 
Nebr. 438, 127 NW 3873; Hobson vy. 
Huxtable, 79 Nebr. 334, 112 NW 658; 
Perry First Nat. Bank v. Pilger, 78 
eet 168, 110 NW 704, 126 AmSR 

N, Y.—Murphy v. Whitney, 140 N. 
Y. 541, 35 NE 930, 24 LRA 123, 31 
AbbNCas 86 [aff 69 Hun 573, 23 NYS 


1134]. 

R. I.—Chase v. Chase, 20 R. I, 202, 
387 A 804. 

S.. C.—Hunter y. Hunter, 58 S. C. 
382, 36 SE 734, 79. AmSR 845. 


Tenn.—Fort v. Hurt, 127 Tenn. 557, 
155 SW 927; Wiley v. Bird, 108 Tenn. 
ee 66 SW 43; Aiken v. Suttle, 4 Lea 

Wis.—Post v. Campbell, 110 Wis. 
378, 85 NW 1032. 

{a] Slander of title—A petition to 
quiet title is proper where actions 
and declarations of life tenant con- 
stitute slander of title casting a 
cloud on the remainderman’s title. 
Brey v. Clark, 176 Ky. 661, 197 SW 

{b] Grantee of contingent remain- 
der can sue before the remainder 
vests to quiet title against a pur- 
chaser at a tax sale. Fountain v. 
Starbuck, (Mo.) 203 SW 900. 

[e] Outstanding subservient in- 
termediate titles.—Where a deed con- 
veyed a life estate, with remainder 
to the grantor’s heirs, and all inter- 
mediate titles to the land asserted by 
any party to the action were’ taken 
in subserviency to such deed, no out- 
standing title, on termination of the 
life estate, could be set up to defeat 
the claim of the heirs, whether the 
party attempting to set up his title 
asserted it as owner, or merely at- 
tempted to show that it was owned 
by another. Baker vy. Richardson, 96 
Miss. 394, 50 S 447. 

34. Dallas Compress Co. v. Smith, 
190 Ala. 423, 67 S 289; LaPierre vy. 
Martin, 145 Ga. 851, 89 SE 1074. 

[a]. Illustration. — Remaindermen 
whose estate is vested subject to di- 
vestiture on their death before the 
life tenant cannot, during the exist- 
ence of the life estate, secure cancel- 
lation of a deed executed by life ten- 
ant, individually and as their trustee, 
purporting to convey the estate in 
solido. LaPierre y. Martin, 145 Ga. 
851, 89 SH 1074. 

35. Bradley v. Goff, 243 Mo, 95,:147 
SW 1012. 

36. New South Bldg., etce., 
v. Gann, 97 Ga. 367, 24 SE 448. 

37. Goggin vy. Manhattan R. Co., 
54 Mise. 472, 104 NYS 548 [mod on 
other grounds 124 App. Div. 644, 109 
NYS 83]. 


Assoc. 


For latex cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


derman may, during the continuance of the prece- — 
dent estate, maintain a suit against the life tenant 
or any other person to remove a cloud from his 
title? except in certain cases where the remain- 
derman’s estate is subject to divestiture,** although 
where a purchaser of a life estate at a tax sale sues 
to quiet title, the remaindermen are not entitled to 
counter-relief during the life of the life tenant ;3* 
to enjoin a sale under a mortgage executed by the 
life tenant;%® to restrain the maintenance and op- 
eration of an elevated railroad in front of the prem- 
ises;*7 to charge a life tenant’s estate for failure 


McKay, 5 Bush 25; Ad- — 


§§ 172-173] 


7 


to repair;°* to have a receiver appointed to collect 
the rents and profits of the land with which to dis- 
charge the taxes, and thereby preserve his title in 
ease the life tenant shall fail to pay them for such 
a time as is liable to forfeit the entire estate; to 
compel a life tenant with power of sale for benefit 
of remaindermen to invest proceeds of sale for his 
benefit ;*#° and to restrain waste pending the con- 
tingency,*! and after his interest has vested to re- 
cover for waste done pending the contingency.*? 
Where timber or other part of the realty is going 
to loss and imperative need calls for it, equity may 
cause it to be cut or otherwise secured for the re- 
mainderman or reversioner,*® if it does no harm to 
the life tenant,** or he is compensated.*® A contin- 
gent remainderman born subsequent to the execu- 
tion of a mortgage may seek relief against the fore- 
closure of the equity of redemption.*¢ Where the 
property is in the hands of a trustee any breach 
of trust or improper conduct on the part of the 
trustee is a ground for equitable relief,47 and where 
a trust deed has been set aside under a decree frau- 
dulently obtained, the remainderman may maintain 
a bill to have the property restored to the original 
trust.4® If the trustee is already under a valid and 


sufficient bond to protect the remainder interest, the’ 


remainderman is not entitled to any other relief ;* 
and the remainderman cannot, during the continu- 
ance of the life estate, sue on the trustee’s bond to 


38. 
T9d5 


Prescott v. Grimes, 143 Ky. 
136 SW 206, 33 LRANS 669; 


ESTATES 


54. See statutory provisions, 
55. Mersereau v. Camp, -42 Misc. 
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recover any part of the amount wasted, although 
he could proceed in equity to compel the trustee 
to bring the money into court to be invested.5® The 
remainderman may maintain a suit for the appoint- 
ment of a new trustee and for an accounting.>1 

[§ 17244] ¢. Under Statutes. In some juris- 
dictions provision has been made by statute author- 
izing a remainderman, either vested or contingent, 
to maintain an action against any person claiming 
any interest in the property, to determine the in- 
terests of the parties therein.®2 A proceeding by 
tenants having undivided interests in the remainder 
has also been authorized by statute,5? and such a 
statute may impose conditions,®+ such as one that 
the consent of the life tenant is essential for such 
an action.®° 

[§ 173] 2. Limitation and Laches—a. Extin- 
guishment of Particular Estate. Except, and to 
the extent, as otherwise controlled by particular 
statutory provisions,°° the general rules with re- 
spect to the operation of the statute of limitations 
apply to actions by a remainderman arising out of, 
and by virtue of, his estate in remainder.5? Since 
a remainderman is not entitled to the possession of 
the premises during the continuance of the particu- 
lar estate,°§ the general rule is that the statute 
of limitations does not run against him until that. 
estate is determined,°®® and indeed this is often the 


SW 19; Le Sieur v. Spikes, 117 Ark. 
366, 175 SW 413; Rogers v. Ogburn, 


Rowe v. Thomas, 8 Kulp. (Pa.) 449. 


' J. Marsh. 89. 


39. Goodman v. Malcolm, 5 Kan. 
A. 285, 48 P 439. = 

40. Dickey v. Barnstable, 122 Iowa 
572, 98 NW 368. 

41. Ky.—Brashear v. Macey, 3 J. 


59 Miss. 
1 Nebr. 


Miss.—Cannon vy. Barry, 
289. 

Nebr.—Wiley v. Wiley, 
(Unoff.) 350, 95 NW 702. 

N. H.—Miles v. Miles, 32 N. H. 147, 
64 AmD 362. 

N. C—Latham v. Roanoke R., etc., 
Co., 139 N. C. 9, 51 SH 780, 111 AmSR 
764; Cowand v. Meyers, 99 N.C. 198, 
6 SE 82; Gordon v. Lowther, 75 N. C. 
193° 

W. Va.—University v. Tucker, 31 
W. Va. 621, 8 SE 410. 

Eng.—Robinson vy. Litton, 3 Atk. 
20, 26 Reprint 922; Williams v. Bol- 
ton, 3 P. Wms. 268 note, 24 Reprint 
1059. 

42. Garth v, Cotton, 1 Ves. 524, 27 
Reprint 1182, 


43. Williamson v. Jones, 43 W. 
Va. 562, 27 SE 411, 64 AmSR 891, 38 
LRA 694. 

44. Williamson v. Jones, 43 W. 
Va. 562, 27 SE 411, 64 AmSR 891, 38 
LRA 694. 

45. Williamson v. Jones, 43 W. 
Va. 562, 27 SE 411, 64 AmSR 891, 38 


LRA 694. 

46. Tantum v. Campbell, 83 N. J. 
Eq. 361, 91 A 120. 

47. Haydel v. Hurck, 5 Mo. A. 267; 
Hunter v. Hunter, 58 S. C. 382, 36 SE 
734, 79 AmSR 845; Sedgwick v. Tay- 
lor, 84 Va. 820, 6 SE 226. 

48. Wright v. Miller, 1‘Sandf. Ch. 
(N. Y.) 103 [rev 4 Barb. 600 (rev 8 
N. Y. 9; 59 AmD 438)]. 

49. Terry v. Allen, 60 Conn. 530, 
23 A 150. 

50. State v. Brown, 64 Md. 97,1 A 


410. : 
Haydel v. Hurck, 5 Mo. A. 267. 
52. See statutory provisions; and 
Fountain v. Starbuck, (Mo.) 209 SW 
900; Charles v. White, 214 Mo, 187, 
112 SW 545, 127 AmSR 674, 21 
LRANS 481; Utter v. Sedman, 170 
Mo. 284, 70 SW 702; Hall v. Hooper, 
27 Nebr. 111, 66 NW 33. s 
53. See statutory provisions; and 
Deadman vy. Yantis, 230 Ill. 243, 82 
NE 592, 120 AmSR 291. 


253, 86 NYS 568. 
56. See statutory provisions; 
cases infra this section. 


and 


57. See Limitations of Actions [25 
Cyc 963]. 
[a] Notice of adverse claim.—The 


statute of limitations does not begin 
to run against a remainderman until 
knowledge is clearly brought home 
to him that another is claiming title 
adversely. Mohr vy. Harder, (Nebr.) 
172 NW 753; Anderson v. Miller, 
(Nebr.) 172 NW 688. | 

[b] Effect of disability.—(1) Where 
a remainderman conveys his re- 
mainder during infancy, the statute 
of limitations begins to run against 
his right to recover on reaching his 
majority, despite the outstanding life 
estate. Dotson v. Dotson, 172 Ky. 
641, 189 SW 894; Draper v. Clayton, 
87 Nebr. 443, 127 NW 369, 29 LRANS 
153. (2) But the fact that a remain- 
derman owning an undivided interest 
in real estate is under a legal dis- 
ability ‘will not toll the statute of 
limitations as to other remaindermen 
not within the exception. Hobson v. 
Huxtable, 79 Nebr. 334, 112 NW 658, 
116 NW 278. (3) A remainderman, 
during the continuance of a preced- 
ing life estate, is under “legal dis- 
ability” within the meaning of the 
provision of a statute allowing a per- 
son under legal disability to maintain 
an action for the recovery .of land 
within a specified period after the 
removal of such disability. Jewett v. 
Jewett, 10 Gray (Mass.) 31. 

Adverse possession see supra §§ 
122-125. 

58. See supra § 153. 

59. U. S.—Pineland Club v. San- 
ders, 214 Fed. 85, 130 CCA 612; Steele 
v. Highland Park Mfg. Co., 212 Fed. 
972 [aff 232 Fed. 10, 146 CCA 202]; 
Rich v. Victoria Copper Min. Co., 147 
Fed. 380, 77 CCA 558; Hubbird v. 
Goin, 137 Fed. 822, 70 CCA 320. 

Ala.—Jenkins v. Woodward Iron 
Co., 194 Ala. 371, 69 S 646; Reynolds 
v. Love, 191 Ala. 218, 68 S 27; Phil- 
lips v. Phillips, 186 Ala. 545, 65 S 49, 
AnnCas1916D 994; Vidmer v. Lloyd, 
184 Ala. 153, 63 S 943; Bolen v. 
Hoven, 143 Ala. 652, 39 S 379; Findley 
v. Hill, 133 Ala, 229, 32 S 497. 

Ark.—Kennedy v. Burns, 215 SW 


116 Ark. 233, 172 SW 867: Watson v. 
Hardin, 97 Ark. 33, 132 SW 1002. 

Cal.—Martin v. Stockton, (A.) 179 
P 894; Potrero Nuevo Land Co. v. All 
Persons, 29 Cal. A. 748,.156 P 876. 

Ga.—Cock v. Lipsey, 148 Ga. 322, 
96 SE 628; Howard v. Henderson, 142 
Ga, 1, 82 SE 292; Bowen v. Nelson, 
135 Ga. 567, 69 SE 1115; Brinkley v. 
Bell, 131 Ga. 226, 62 SE 67. 

Iil.— Gibbs vy. Gerdes, 126 NE 155; 
Cassem y. Prindle, 258 Ill. 11, 101 
NE 241; Bartlow v. Chicago, etce., R. 
Co., 243 Ill. 332, 90 NE 721; Willhite 
v. -Berry, 232 Ill. 331, 83° NEY! 852% 
Schroeder v. Bozarth, 224 Tll. 310, 79 
NE 583; Bechdoldt vy. Bechdoldt, 217 
Tilt) 537,75 NE 557. 


Ind.—Chambers v. Chambers, 139 
Ind. 111, 38 NE 334. 
Iowa.—Patty v. Payne, 178 Iowa 


593, 159 NW 1012; Woodford v. Glass, 
168 Iowa 299, 150 NW 69; Blackett v. 
Ziegler, 147 Iowa 167, 125 NW 874; 
Westcott v. Meeker, 144 Iowa 311, 
122 NW 964, 29 LRANS 947; Bottorff 
v. Lewis, 121 Iowa 27, 95 NW 262. 

Ky.—Phillips v. Williamson, 184 
Ky. 396,212 SW 121; Bates v. Adams, 
182 Ky. 100. 206 SW 168: Fisher v. 
Haney, 180 Ky. 257, 202 SW 495; Jack- 
son v. Claypool, 179 Ky. 662, 201 SW 
2; Duncan v. King, 163 Ky. 577, 174 
SW 34; Kelly v. Pettus, 145 Ky. 250, 
799, 140 SW 189; Prescott v. Grimes, 
143 Ky. 191, 186 SW 206, 33 LRANS 
669; Ratterman v. Apperson, 141 Ky. 
821, 133 SW 1005; Gholson y. Desha, 
107 SW 330, 32 KyL 996: Belcher v. 
Polly, 106 SW 818, 32 KyL 623; Yea- 
ger v. Commonwealth Bank, 127 Ky. 
751, 106 SW 806, 32 KyL 547, 16 Ann 
Cas 537; Penn v. Rhoades, 124 Ky. 
798, 100 SW 288. 30 KyL 997: Davis 
v. Willson, 115 Ky. 639, 74 SW 696, 
25 KyL 21; Hamilton y. Hamilton, 29 
SW 876, 16 KyL 793; Mays v. Han- 
nal, 4 KyL 50; Mays v. Hannah, 11 
Ky. Op. 630. 

Md.—Greenbaum vy. Harrison, 1382 
Md. 34, 103 A 84; Long v. Long, 62 
Md. 33. 

Mass.—Jewett v. Jewett, 10 Gray 
31, 

Mich.—McCall y. McCall, 159 Mich. 
144, 123 NW 550. 

Miss.—Reynolds v. Wilkinson, 119 
Miss. 590, 81 S 278; Clark v. Foster, 


618: Hayden y, Hill, 128 Ark. 342, 194 '110 Miss. 543, 70 S 583; Whitefield v. 
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rule by express statutory provision.®? 
Actions which are 
available to a remainderman during the pendency 
of the precedent estate, whether by statute % or 
otherwise,®? are not within the general rule above 
stated,®* and the statute begins to run in such cases 
immediately upon the accrual of the cause of ac- 
tion;®* and the same rule applies to remaindermen 
who are entitled to possession before dower is as- 
signed,®> and to possessory actions where the entire 
estate is granted to a trustee who holds the legal 
title in fee for the benefit of both the particular 
estate and the estate in remainder, where if the 
trustee’s right of action is barred the cestuis qui 
trust in remainder are barred also.®® 


Limits and extent of rule. 


Miles, 101 Miss. 734, 58 S 8; Anglin 
v. Broadnax, 97 Miss. 514; 52 S 865; 
Hoskins v. Ames, 78 Miss. 986, 29 S 
828; Tippin v. Coleman, 59 Miss. 641; 
Gibson v. Jayne, 37 Miss. 164. 

Mo.—Case v. Sipes, 217 SW 306; 
Nichols vy. Hobbs, 197 SW 258; Coul- 
son y. La Plant, 196 SW 1144; Hern- 
don vy. Yates, 194 SW 46; Tennison v. 
Walker, 190 SW 9; Faris v. Moore, 
256 Mo. 123, 165 SW 311; Hauser v. 
Murray, 256 Mo, 58, 165 SW _ 376; 
Bradley v. Goff, 243 Mo. 95, 147 SW 
1012; Glasgow v. Missouri Car, etc., 
Co., 229 Mo. 585; 129 SW 900; Gra- 
ham v. Stafford, 171 Mo. 692, 72 SW 
507; Reed y. Lewe, 163 Mo. 519, 63 
SW 687, 85 AmSR 578. 

Nebr.——Bohrer v. Davis, 94 Nebr. 
367, 143 NW 209, LRA1918D 430, Ann 
Cas1915A 992; Currier v. Teske, 93 
Nebr. 7, 139 NW 622; Draper v. Clay- 
ton, 87 Nebr. 443, 127 NW 369, 29 
LRANS 153; Helming vy. Forrester, 87 
Steer: 438, 127 NW 3738. 

Y.—Partenfelder v. Peo,.;' 211 N. 
BY 72 N58, 105 NE 675 [aff 157 App. Div. 
462, 142 NYS 915]; Putnam v. Lin- 
coln Safe Deposit Co., 191 N, Y. 166, 
83 NE 789 [rev 118 App. Div. 468, 104 
NYS 4 (mod 49 Misc. 578, 100 NYS 
101)]; Gilbert v. Taylor, 148 N. Y. 
298, 42 NE 713 [mod 76 Hun 92, 27 
NYS 828]; Matson y. Abbey, 141 N. 
Y. 179, 36 NE 11 [aff 70 Hun 475, 24 
NYS 284]; Hills v. Flynn, 161 App. 
Div. 127, 146 NYS 508; Hope v. She- 
vill, 137 App. Div. 86, 122 NYS 127 
{mod 119 NYS 713]; Bush v. Halsted, 
121 App. Div. 538, 106 NYS 133; Put- 
nam v. Lincoln Safe Deposit Co., 118 
App. Div. 468, 104 NYS 4; Snow v. 
Monk, 81 App. Div. 206, 80 NYS 719; 
Bennett vy. Galock, 10 Hun 328 [rev 
on other grounds 79 N. Y, 302, 35 
AmSR 517]; Hart v. Goadby, 72 Misc. 
232, 129 NYS 892; Putnam v. Lincoln 
Safe Deposit Co., 49 Misc. 578, 100 
NYS 101 [mod 118 App. Div. 468, 104 
NYS 4]; Hope v. Shevill, 119 NYS 
713 [mod on other grounds 137 App. 
Div. 86, 122 NYS 127 (aff 204 N. Y. 
563 mem, 97 NE 1106 mem)]; Fogal 
v. Pirro, 17 AbbPr 113. 

N. C._ Baggett v. Lanier, 100 SH 
254; Baker v. Atlantic Coast Line R. 
CovipazseN. Ch 865s. 92S AVL) LRA. 
1917E 266; Maynard v. Sears, 157 N. 
Gay 72 SE 609; Woodlief v. Wester, 
136 N. C. 162, 48 SE 578; Griffin v. 
Thomas, 128.N. C, 310, 38 SE 903; 
Wooten v. Wilmington, ete., R. Co., 
128 N. C. 119, 38 SE 298, 56 LRA 615; 
McMillan vy. Baker, 85 N. C. 291. 

Oh.—Webster v. Pittsburg, etc., 
R. Co., 78 Oh. St. 87, 84 NE 592, 15 
LRANS 1154. 

Pa.—Stahl v. Buffalo, ete., R. Co., 
262 Pa. 4938, 106 A 65; St. Vincent’s 
Roman Catholic Cong. v. Kingston 


Coal Co., 221 Pa. 349, 70 A 838. 
R. I.—Watson vy, Thompson, 12 R. 
I, 466. 


S. C.—Ellison v. Mattison, 98 SE 
840; Cayce Land Co. v. Southern R. 
Co., 96 SE 725; Rowell v. Hyatt, 108 
S. Cc. 300, 94 SE 113; Mims v. Hair, 
80 S. C. 460, 61 SE 968; Mitchell v. 
Cleveland, 76 S. C. 432, 57 SH 33; 


ESVATES 


The failure 


Charleston, etc., R. Co. v. Reynolds, 
69 S. C. 481, 48 SE 476; McCreary v. 
Burns, 17 S. C. 45; Walker v. Fraser, 
28 S. C. Hq. 230. 

Tenn.+~Southern R. Co. v, Jennings, 
130 Tenn. 450, 171 SW 82; Teague v. 
Sowder, 121 Tenn, 132, 114 SW 484; 
Cook y. Collier, 62 SW 658; Aiken v. 
Suttle, 4 Lea 1038. 

Tex.—Schnabel v. McNeill, (Civ. A.) 
110 SW 558 [aff 114 SW 108]; Meurin 
v. Kopplin, (Civ. A.) 100 SW 984. 

Vt.—Chureh vy. Church's Est., 80 
Vt. 228, 67 Ke 549. 

Va.—Hop v. Norfolk, etc., R. Co., 
79 Va. 283, Pettyjohn v. "Woodroof, 77 
Va. 507. 

Wash.—Mielke v. Miller, 100 Wash. 
119, 170 P 143; McDowell y. Beckham, 
72 Wash. 224,130 P 350. 

W. Va. —Hutchens v. Denton, 98 
SE 808; Duffy v. Currence, 66 W. Va. 
252, 66 SE 755, 

Ont.—-Young vy. Midland R. Co., 16 
Ont. 738 [app dism 19 Ont. A, 265 
(app dism. 22 Can. S. C. 190)]. 

fa] A deed of one cotenant con- 
veying entire tract does not so con- 
clude the remainderman’s right of 
entry, or set in motion against the 
remainderman the statute of limita- 
tions until his right of entry accrues 
by termination of preceding estate. 
Hutchens v. Denton, (W. Va.) 98 SH 
808. 

60. See statutory provisions; and 
Murray v. Quigley, 119 Iowa 6, 92 
NW 869, 97 AmSR 276; Criswell v. 
Criswell, 101 Nebr. 349, 163 NW 302, 
LRAI1917E 1103; Muller vy. Manhat- 
tan R. Co., 53 Misc. 133, 102 NYS 454 
{aff 124 App. Div. 295, 108 NYS 852]; 
Hooe v. Chicago, ete., R. Co., 98 Wis. 


302, 73 NW 787. And cases supra 
note 59. 
61. See supra §§ 169-172%. 


62. See supra §§ 169-172%. 

63. See supra text and note 59. 

64. U. S.—Hubbird vy. Goin, 137 
Fed, 822, 70 CCA 320. 

Ind.—Shortle v. Terre Haute, etc., 
R. Co., 131 Ind. 338, 30 NE 1084. 

Iowa.—Nevelier v. Foster, 173 NW 
879; Ward v. Meredith, 173 NW 246; 
Gates v. Colfax Northern R. Co., 177 
Iowa 690, 159 NW 456; Wenger v. 
Thompson, 128 Iowa 750, 105 NW 
333; Crawford v. Meis, 123 Iowa 610, 
99 NW 186, 101 AmSR 3387, 66 LRA 
154; Murray vy. Quigley, 92 NW 869. 

Ky.—Fisher vy, Haney, 180 Ky. 257, 
202 SW 495 (voluntary waste); Yea- 
ger v. Commonwealth Bank, 127 Ky. 
751, 106 SW 806, 32 Kyl 547, 16 Ann 
Cas 537; Bowman vy. Utley, 1 Ky. Op. 


443, 
Nebr.—Hobson vy. Huxtable, 79 
Nebr. 340, 116 NW 278; Hobson vi 


Huxtable, 79 Nebr. 334, 112 NW 658; 
Perry First Nat. Bank y. Pilger, 78 
puch 168, 110 NW 704, 126 AmSR 
2) 
N. Y.—Jefferson v. Bangs, 169 App. 
Div. 102, 154 ‘NYS 439; Muller. v. 
Manhattan R. Co., 53 Mise. 133, 102 


NYS 454 [aff 124 App. Div. 295, 108 
NYS 852]. 
.Tex.—Elean vy. Childress, 40 Tex. 


Civ. A. 193, 89 SW 84. 


‘562 AmSR 338, 31 LRA 325; 


A ee 


[§ 173 


of a remainderman to enter or otherwise enforce a | 
forfeiture incurred by a preceding life tenant un- 
til the right to do so is barred merely confirms the 
existing life estate and does not affect his sub- 
sequently accruing right upon the death of the 
life tenant;®* and the’ same rule applies in eases 
where the life tenant refuses to accept his devise.®* 
Some courts have not applied the general rule where 
the possessor is a stranger to the title of both the 
life tenant and-the remainderman. 
is a merger of the particular estate and the remain- 
der,’ the right of action of the remainderman aec- 
crues at once and the statute of limitations begins 
to run against the one in possession,’! even though 
the deed from the life tenant to the remainderman 


Where there 


65 Hayden y. Hill, 128 Ark. 342, 
194 SW 19. 

66. Cruse v. Kidd, 195 Ala. 22, 70 
S 166, 2 ALR 36; Edwards v. Wool- 
folk, 17 B. Mon. (Ky.) 3876; King v. 
Rhew, 108 N, C. 696, 13 SH 174, 2 
AmSR 76; Herndon y, Pratt, 59 N. C. 
SO ae v. Pace,’ 85S. C. 373, 67 

E , 


Adverse possession as against trus- 
Sateen Tipe see Adverse Possession 

478. 

67. See Dailas Compress Co. v- 
Smith, 190 Ala. 423, 67.S 289; Stevens 
vy. Winship, 1 Pick. (Mass.) 318, 11 
AmD 178; Reese v. Holmes, 26 S. Cc. 
Eq. 5381. 

68 Wells v. Prince, 9 Mass. 508. 

69. Hubbard vy. Swofford Bros. 
Dry Goods Co., 209 Mo. 495, 108 SW 
15, 123 AmSR 488; Criswell v. Cris- 
well, 101 Nebr. 349, 163 NW 302, LRA 
1917E 1103; Perry First Nat. Bank 
v. Pilger, 78 Nebr. 172, 110 NW 704, 
111 NW 361; Elcan vy. Childress, 40 
Tex. Civ, A. 193,.89 SW °84: 

[a] Mustrations.—(1) Adverse pos- 
session which commenced to run 
against the grantor continued to run 
against the remaindermen during the 
intervening life tenancy. Hubbard vy. 
Swofford Bros. Dry Goods Co., 209 
Mo. 495, 108 SW 15, 123 AmSR 488. 
(2) Possession under void adminis- 
trator’s deed. Criswell v. Criswell, 
rae eee 349, 163 NW 302, LRA1917E 

{[b] Im Mlinois, under a statute 
(1) providing that “every person in 
the actual possession of lands or 
tenements under claim and color of 
title made in good faith, and who 
shall for seven successive years con- 
tinue in such possession, and shall 
also, during said time pay, all taxes 
legally assessed on such lands or 
tenements, shall be held and adjudged 
to be the legal owner,” a title can 
be acquired as against a remainder- 
man or reversioner by such posses 
sion and payment of taxes during the 
lifetime of the life tenant. Nelson 
v. Davidson, 160 Ill. 254, 43 NE 361, 
Lewis v. 
Pleasants, 143 Ill. 271, 30 NE 323, 82 
NE 384; Safford y. Stubbs, 117 Til. 389, 
7 NE 653; Dugan y. Follett, 100 Il. 
581; Enos v. Buckley, 94 Ill. "458. See 
also Lewis v. Barnhart, 145 U. S. 56, 
12 SCt 772,36 L. ed, 621 (decided 
under Illindis statute). (2) But if 
the adverse claimant holds under a 
deed of the fee from the life tenant 
he does not acquire title against the 
remainderman-or reversioner. 
v. Johnson, 315 Til. 552, 74 NE 747; 
Rohn vy. Harris, 130 Tl. 525, 22 NE 
587; Mettler v. Miller, 129 Ll. 630, 22 


NE’ 529, See, however, Lewis. v. 
Pleasants,. 143 Ill. 271, 30 NE 323, 
32 NE 384 (where the life tenant 


took a tax deed to the premises and 
subsequently conveyed the fee simple 
to the claimant), 


70. See infra § 233 et seq; and 
supra § 164. 
71. Moore vy. Luce, 29 Pa. 260, 72 


AmD 620; Mangum v. Piester, 16 S, 
‘C., 316. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


Blair 


x 


if 
§§ 173-175] ; 


Nae 


A conveyance by the life tenant to one remainder- 
man who conveys to a third party does not extin- 
guish the life estate so as to start the running of 
limitations against the other remainderman.7 
Where land is partitioned among several life ten- 
ants who thereafter occupy the different parts in 
severalty, the statute of limitations as to each tract 
begins to run from the death of the life tenant to 
whom the particular tract was allotted, and is not 
postponed until the death of the last surviving life 
tenant."* A remainderman who was not a party to 
an action. of ejectment brought by a landlord 


against the life tenant to recover possession of prop- 


erty for the nonpayment of rent is not within the 
provision of the statute limiting the tenant’s right 
to redeem by paying the rent in arrears to six 
months after the landlord has been placed in pos- 
session.’° Where a person acquires possession un, 
der contracts with the remaindermen and claims 
adversely to all the world, the statute begins to 
run against the right of the remaindermen to re- 
cover the land from the date of their respective 
eontracts.”® 

[§ 174] b. Laches.77 A remainderman is not 
guilty of laches in failing to assert his claim before 
his right to the possession of the property ac- 
erues;‘*nor until any personal disability from which 
he may be suffering 1s removed.’® Where the re- 
mainderman has a present beneficial interest in ad- 
dition to his interest in remainder, a bill to set aside 


-a deed executed by a trustee of the estate will be 


barred where there has been an unreasonable delay 
on the part of the remainderman in asserting his 
claim to the property.8° Where a life tenant 


72. Whitaker v. Whitaker, 175 ,probate of will. 
Mo. 1, 74 SW 1029. 144 NYS 1054 
73. Rogers vy. Ogburn, 116 Ark. | 439]. 
5233, 172 SW. 867. [b] 


ESTATES 


is fraudulent as to a creditor of the life tenant.72 


Jefferson v. 


Held not guilty of laches.— 


[21.0.J.] 1015 


wrongfully conveys land in fee the remainderman’s 
rights are not barred by failure to bring action to 
quiet title within the statutory times! But a re- 
mainderman may be estopped by long delay to re- 
pudiate a sale by the life tenant,’? or to set aside 
conveyance in violation of trust and divesting his 
interest.®? 

[§ 175] 38. Parties.s¢ The life tenant is a nec- 
essary party to a suit by remaindermen to forfeit 
the life estate for waste.*° A life tenant need not 
be made a party to an action by remaindermen for 
permanent damage to the inheritance.8* A life ten- 
ant not in possession of property covered by a void 
deed cannot be joined as a coplaintiff with the re- 
maindermen in a bill against the grantee in pos- 
session to declare the deed void.s? Neither the per- 
sonal representative of the testator or grantor of 
the remainder,®* nor the personal representative of 
the tenant of the particular estate,8® nor an attor- 
ney to whom a remainderman has quitclaimed a 
half interest in the land to secure fees in prosecut- 
ing an ejectment suit,°° is a necessary party in an 
action by a remainderman, after the termination of 
the preceding estate, to recover his remainder in- 
terest in the hands of an adverse claimant. Several 
remaindermen may maintain a joint action against 
a personal representative of a preceding life tenant 
to recover rents collected by him which averued 
after the termination of the life estate.®! Although 
it has been held that the holder of -a particu- 


‘lar estate is to be treated as the representative of 


the contingent remaindermen in a proceeding to 
charge an expense on the corpus Of an estate,®? it is 
the general rule that the right of contingent re- 
maindermen constitutes an estate in land of which 


Banks, 
NYS 


pay an encumbrance upon the whole 
estate and permits the purchaser to 
hold possession many years, making 
valuable improvements, cannot there- 


[aff 154 


74, Peterson v. Jackson, 196 Ill.| (1) Failure to sue life tenant for|after sue in equity to repudiate the 
40, 63 NE 643, waste during continuance of life|sale and recover his interest againsvu 
75. Sand y. Church, 152 N. Y¥. 174, | estate. Prescott v. Grimes, 143 Ky.]|such purchaser. Bohrer v. Davis, 94 
46 NE 609. 191, 136 SW 206, 33 LRANS 669. | Nebr. 867, 143 NW 209, LRA1918D 
76. Tucker v. Price, 29 SW 857, | (2) Remainderman who asserted title | 430, AnnCasl1915A 992. 
dT, Key toy 11. after death of sixty-two year life 83. Robinson vy. Pierce, 118 Ala. 
77. See generally Equity §§ 211-| estate. Pineland Club vy. Sanders, | 273, 24 S 984, 72 AmSR 160, 45 LRA 
252. 214 Fed. 85, 130 CCA 612; Pineland | 66. 


78. U. S.—Pugh v. Frierson, 221 
Fed. 513, 187 CCA 223; Pineland Club 
vy. Sanders, 214 Fed. 85, 130 CCA 
612; Pineland Club v. Robert,. 213 
Fed. 545, 130 CCA 125. 

Ala.—Dallas Compress Co. v. Smith, 
190 Ala. 423, 67 S 289. 

Ill.—Turner v. Hause, 199 Ill. 464, 


-65 NE 445; Dickinson v. Griggsville 


Nat. Bank, 111 Ill. A. 183 [aff 208 
Tl. 350, 70 NE 593]. _- 
’ Ind.—Holliday v. Miller, 28 Ind. A. 


121, 62 NE 291. 2 
Ky.—Prescott v. Grimes, 143 Ky. 
191, 136 SW 206, 33 LRANS 669; 
Ratterman vy. Apperson, 141 Ky, 821, 
133 SW 1005. f 
Mich.—McCall v. McCall, 159 Mich. 


144, 123 NW 550. 


Miss.—Gibson vy. Jayne, 37 Miss. 
164. 
Mo.—Armor v. Frey, 253 Mo. 447, 


161 SW 829; Graham v. Stafford, 171 
Mo. 692, 72 SW 507, 

N. Y.—Jefferson v. Bangs, 154 NYS 
439 [aff 144 NYS 1054]. 


Tenn.—Aiken v. Suttle, 4 Lea 
103. } ( 
Tex.—Schnabel v. McNeill, (Civ. 


A.) 110 SW 558 [aff 114 SW 108]. 
Va.—Pettyjohn v. Woogdroof, 77 Va. 

507. 

Y Wash.—McDowell vy. Beckham, 72 


“Wash. 224, 130 P 350. 


1 


‘purg, 129 N, C. 46, 39 SH 725. 
‘Failure of devisee with full knowl- 


Held guilty’ of laches.—(1) 
Wainwright v. ae) 


[a] 
Fifty years. 


edge to sue bona fide purchaser from 
life tenant for forty-nine years after 


Club v. Robert, 213 Fed. 545, 130 
CCA 125. (38) Failure to institute a 
suit to quiet title before the termi- 
nation of the preceding estate. Dal- 
las Compress Co. y. Smith, 190 Ala. 
423, 67 S 289; Armor v. Frey, 253 Mo. 
447, 161 SW 829. (4) Failure to sue 
grantee of life tenant claiming fee, 
during continuance of life estate. 
McDowell v. Beckham, 72 Wash. 224, 
130 P 350. (5) Remaindermen were 
not estopped by their laches to claim 
the remainder merely because they 
failed during the period .of the life 
estate to assert it as against one 
who had acquired the life tenant’s 
interest and the interest of other re- 
maindermen. Bates vy. Adams, 182 
Ky. 100, 206 SW 163. (6) Contin- 
gent remaindermen who cannot ob- 
ject to the sale of the property for 
the benefit of the life tenant’s cred- 
itor’s are not estopped from claiming 
the land on the life tenant’s death. 
Holliday v. Miller, 28 Ind. A. 121, 62 


NE 291. 

79. Hobson v. Huxtable, 79 Nebr. 
340, 116 NW 278, 79 Nebr. 334, 112 
NW 658. 

80. McCoy v. Poor, 56 Md. 
HOG 

81. Armor v. Frey, 253 Mo. 447, 
161 SW 829. 

82. Pineland Club v. Robert, 213 
Wed. 545, 130 CCA 125; Bohrer v. 
Davis, 94 Nebr. 367, 143 NW _ 209, 


LRA1918D 430, AnnCasl1915A 992, _— 

[a] Thus a remainderman who 
consents to a life tenant’s sale of a 
part of the estate for full value to 


84. Parties generally see Parties 
[30 Cyc 1 et seq]. 


85. Kehr v. Floyd, 132 Ga. 626, 64 
SE 673. 
86. Loven v.- Roper, (N. CG.) 101 


SE 263; Baleum v. Johnson, 
98 SE 532. 


(NieG.) 


- 87. Lewis v. Alston, 176 Ala. 271, 
58 S 278. 
88. Bufford v. Holliman, 10 Tex. 


560, 60 AmD 223; Hayes v. Gaston, 
66 Wash. 300, 119 P 818. 

[a] Rule applied.—The complaint 
of an administrator with the will 
annexed, alleging nonpayment of 
taxes against land for several years 
since creation by the will of an 
estate for life therein, and conse- 
quent jeopardizing of and waste to 
the estate in remainder, and praying 
for sale of the life estate for pay- 
ment of such taxes, states no cause 
of action, the remainderman being 
not only a necessary party to such an 
action, but also the only one who can 
maintain it, under the allegations of 
the complaint, neither the adminis- 
trator, nor anyone whom he right- 
fully represents, having paid_ the 
taxes. Hayes v. Gaston, 66 Wash. 
3.0051 £9) Py Siese 

89. Hardy v. Mayhew, 158 Cal. 
95, 110 P 113, 139 AmSR 73; Sander- 
ford v. Moore, 54 N. C. 206. 


90. Currier v. Teske, 93 Nebr. 7, 
139 NW 622. 

91. Marshall v. Moseley, 21 N, Y. 
280. 

92. Vaughn vy. Tealey, (Tenn.) 58 
SW 487 


1016 [21C.J.] : 


they cannot be divested during the existence of the 
life estate except by appropriate legal proceedings 
to. which they are made parties.°? Where contin- 
gent remaindermen are necessary parties to a pro- 
ceeding to sell land for reinvestment and join as 
plaintiffs, it is not necessary to make them defend- 
ants.°* Children of vested remaindermen who died 
during the life estate cannot attack a sale of prop- 
erty for purpose of reinvestment, although they 
were not made parties.®%° 

[§ 176] 4. Pleadings.°° In an action to re- 
cover a remainder interest, although it may be nec- 
essary to show the death of the precedent life ten- 
ant,®’ it is not necessary to aver a grant of adminis- 
tration on the estate of the testator,®® nor need every 
article sought to be recovered be specifically de- 
seribed.©? In a suit in equity to protect the re- 
mainder from loss or injury every fact essential to 
the relief which plaintiff seeks must be averred in 
the bill, and no relief can be granted for matters 
not alleged, although they may appear from other 
parts of. the pleadings and evidence. Where thé 
scope of the pleadings in an action does not involve 
the interest of remaindermen, a decree of sale of 
the remainder is beyond the jurisdiction of the 
court, and a aullity;? and in an action to sell land 
for the purpose of defeating contingent remainders 
the petition must show an explanation of the title 
and the intent to defeat such remainders.*? A com- 
plaint alleging wrongful entry and the removal of 
trees sufficiently charges: defendants with conver- 
sion as trespassers, excluding any inference that 
defendants with consent of life tenant cut only so 
much timber as he was entitled to use for fuel and 
repairs to fences and buildings.* In an action by a 
remainderman for an injury to his estate, the fact 
that it is misnamed as a reversion instead of a re- 
mainder is immaterial.®® 
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[§ 177] 5. Evidence.” On a writ of entry by a 
remainderman the entry of the remainderman or 
some person for him or holding under him must be 
proved;® and in an action of ejectment the burden 
of proof ® rests on plaintiffs to show that the pre- 
ceding life tenant was dead at the time the aetion 
was commenced.’ In.an action to charge land pur- 
chased by a life tenant in favor of the remainder- 
men the evidence must show that funds of the es- 
tate were used in the purchase.44 In an action of 
trover against a purchaser from the life tenant 
proof of a demand and refusal is evidence not only 
of a conversion at the time of the demand, but it 
authorizes a jury to presume a conversion from the 
time the remainderman’s right to possession aé- 
erued.1* Since an action by a remainderman to re- 
deem his interest after a life tenant has by default 
in a suit for nonpayment of rent forfeited it to the 
landlord is one for equitable relief and does not 
sound in tort, recovery can be sustained therein 
without any proof of fraud.1* Where the wife of a 
life tenant secured a tax deed to the premises upon 
the life tenant’s failure to pay the taxes, the« bur- 
den, in an action by the remaindermen to set aside 
the tax proceeding, is upon those claiming through 
the tax title to establish that it was acquired by 
the wife in good faith.*+ 

[§ 178] 6. Damages. The remainderman can 
recover only for the injury done to the estate in re- 
mainder and not for any injury to the preceding 
estate;!> and the damage to the remainder is ascer- 
tained by taking the damage to the fee and appor- 
tioning it between the life tenant and remainder- 
man, according to the annuity tables.1® In eject- 
ment by remaindermen against one claiming under 
the life tenant, the jury cannot assess damages be- 
yond the date of the death of the life tenant.1? 


VI. REVERSIONS 3° 


A. Nature of Estate—l. Definition—a. 
An estate in reversion is the residue 
to commence in 


[§ 179] 
In General, 
of an estate left in the grantor, 


possession after the determination of some particu- 
lar estate granted out by him.1® The term ‘‘rever- 
sion’’ has two meanings: First, as designating the 


93. Wilson v. White, 109 N. Y.|S 261; McKee v,. Dail, 1 Tenn. Ch. | ander v. De Kermel, 5 Kyl 382; 385 — 
59, 15 NE 749, 4 AmSR 420, 28 Wkly | A. 689. : (aff 4 KyL 142); Barber v. Brundage, 
Dig 333. 10. Smith v. Bachus, 195 Ala. 8,|50 App. Div. 123, 125, 63 NYS 347; 

94. Goff v, Renick, 156 Ky. 588,|/70 S 261; Laster v. Blackwell, 133] Peo, v. Lawrence, 54 Barb. (N. Y.) 


161 SW 983. 


95. Johnson v. Whitcomb, 166 Ky. | Tenn. Ch. A. 689. 


Ala. 337, 32 S 166; McKee vy. Dail, 1 


589, 608; Powell v.. Dayton, etc., R. 
Co., 16 Or. 33, 38, 16 P 863, 8 AmSR 


673, 179 SW 821. {a] Evidence held _ sufficient.— 251). To same ‘effect Mosca Town 
96. Pleading generally see Equity | Laster v. Blackwell, 133 Ala. 337,|Co. v. Wellington, 39 Colo. 326, 89 P 
§ 374; Pleading [31 Cyc 1 et seq]. 32 S 166. 783, 121 AmSR 175; Kemp v. Lewis, 
97. Owen vy. Cooper, 46 Ind. 524. 11. Bohle v. Hasselbrock, 61 N. J.|147 Ga. 254, 93 SE 404; Pearce v. 
98. Bufford v. Holliman, 10 Tex.|Eq. 470, 48 A 916 [rev on other | Lott, 101 Ga. 395, 29 SE 278; Van- 
560, 60 AmD 223. grounds 64 N. J. Eq. 334, 51 A 508,|tage Min. Co. v. Baker, 170 Mo, A. 
99. Taber v. Packwood, 2 Day} 61 LRA 323]. 457, 155 SW 466; Matter of Sharp, 
(Conn.) 52. 12. Talbird vy. Baynard, 20 S. C. L. | 86 Misc. 569, 149 NYS 470; Grantham 
1. Piuand vy. Cowan,. 19. Alan 2973) 59:7. v. Jinnette, (N. C.) 98 SE 724, 781 


Kehr v. Floyd, 132 Ga. 626, 64 SE 673. 

2. Turner v, Barraud, 102 Va. 324, 
46 SE 318. 

3. Swift v. Harbison-Walker Re- 
fractories Co., 228 Pa. 584, 77 A 918. 

4 Stevens v. Howerton, 49 Ind. A. 
151, 96 NE 968. 

5-6. Jordan vy. Benwood, 42 W. Va. 
312, 26 SE 266, 57 AmSR 859, 36 LRA 
519; 

[a] Reason for rule.—Since the 
distinction refers only to the man- 
ner of derivation of title, each mean- 
ing an estate after the termination 
of a particular estate, a failure to 
discriminate in this form of action 
is immaterial. Jordan v. Benwood, 
42 W. Va. 312, 26 SE 266, 57 AmSR 
$59, 36 LRA 519. 

7. ee Ts Beperelty. Byvi- 
dence 22 C. J. 

8 Wells v. Beas 4 Mass. 64. 

&% Smith v. Bachus, 195 Ala. 8, 70 


see 


13. Sand v. Church, 152 N. Y. 174, 
46 NE 609. 

14. Boon v. Root, 137 Wis. 451, 
119 NW 121. 

15. Staudt v. Murphysboro Elec- 
tricysR,, etc. Co) 160 Du AS. 92:76. 
Jordan v. Benwood, 42 W. Va. 312, 
26 SE 266, 57 AmSR 859, 36 LRA 519. 

16. Thompson v. Manhattan R. 
Co., 16 Daly 64, 8 NYS 641 [aff 130 
N. Y. 360, 29 NE 264]. 

LZ. heh eae vy. Colson, 156 Ala. 450, 


47 8 

18. See Dedication §§ 165, 166; 
Eminent Domain §_598; Landlord and 
Tenant [24 Cyc. 923 et seq]; Rail- 
roads [33 Cyc 221 et seq]. 

19. 2 Blackstone Comm. p_ 175 
[quot Mosca Town Co. vy. Wellington, 
39 Colo. 326, 89 P 783, 785, 121 AmSR 
175; Spalding v. Grigg, 4 Ga. 75, 80; 
Frank Fehr Brewing Co. vy. Johnston, 
97 SW 1107, 1109, 30 KyL 211; Alex- 


[quot Cyc]; Guilford County v. Por- 
ter, 171 N. C. 356, 88 SH 855. 

[a] Other definitions.—(1) “The 
residue of the fee, after a less estate 
has been carved out of it, both these 
interests being but one estate.” 1 
Coke c 12 § 215 [quot Stinson vy. 
Rouse, 52 Me. 261, 266]. (2) ‘Where 
the residue of the estate always doth 
continue in him that made the par- 
ticular estate or where the particular 
estate is derived out of his estate.” 
Coke Litt. Rs 22b [quot Frank Fehr 
Brewing Co. v. Johnston, 97 SW 1107, 
1109, 30 Kyl. 211; Alexander Vv. De 
Kermel, 81 Ky. 345, 350, 5 KyL 382, 
385 (aft 4 KyL 142)]. 3) “The re- 
turn of an estate to the grantor and 
his heirs, after the grant is over.” 
4 Kent Comm. p 353 [quot Booth v. 
Terrell, 16 Ga, 20, 25]. (4) “What 
remains to the owner of an estate 
after he has parted with a portion 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ta . 


. 5 § 179-180] 


estate left in the grantor during the continuance 
of a particular estate; and second, the returning 
of the land to the grantor or his heirs after the 
grant is over.*° Reverter and reversion are synony- 
mous terms denoting an estate vested in interest, 
although not in possession;24 but the word ‘‘re- 
verter’’ is sometimes loosely used to denote what 
is properly styled ‘‘possibility of reverter.’’ 22. In- 
deeds or wills the term ‘‘revert’’ or ‘‘reversion’’ 
is sometimes loosely used to describe an interest 
differing from a technical reversion.2% 


of it, the possession of what thus 
remains being to return or revert to 
him upon the termination of the 
period, for which the portion so 
parted with was to be enjoyed.” 2 
Washburn Real Prop. (6th ed.) p 496 
[quot De Kermel v. Alexander, 4 Kyl 
142, 145]. (5) “The word reversion 
denotes an intention to reserve the 
fee, which shall revert to the donor’s 
estate.” Byrne v. Weller, 61 Ark. 
366, 375, 33 SW 421. (6) “A reversion 
is a future interest remaining in the 
person creating estates in favor of 
other persons after taking out such 
estates, and upon the termination of 
such estates the creator of them, or 
his heirs, will be again entitled.” 
Brown v. Brown, 247 Ill. 528, 534, 
93 NE 357. (7) ‘The residue of an 
estate left in the grantor or his heirs, 
or in the heirs of a testator, com- 
mencing in possession on the deter- 
mination of a particular’ estate 
granted or devised.’ Livingston v. 
New York L. Ins., etc., Co., 13 NYS 
105, 107; Payn vy. Beal, 4 Den. (N. Y.) 
405, 411. To same effect Todd v. 


Jackson, 26 N. J. L. 525, 540; Wood 


v. Taylor, 9 Misc. 640, 646, 30 NYS 
Asseefatie. ty Mise; etl3 7]. (8) “The 
Hstate left in the Lessor or Donor, 
where he has given or parted with 
the Possession to another.’ Wrotes- 
ley v. Adams, ‘1 Plowd. 187, 196. 
(9) “That present vested, alienable, 
jnheritable, and devisable residue of 
an estate remaining in a grantor or 
his successor, or in the successors of 
a testator, to be enjoyed in posses- 
sion, from and after the happening 
of a particular event, at some future 
time.” Johnson y. Palmer, (Me.) 107 
A 291, 2293; 

[b] Origin.—(1) “The doctrine of 
reversions is plainly derived from 
the feudal constitution. For when a 
feud was granted to a man for life, 
or to him and his issue male, ren- 
dering either rent or other services, 
then, on his death or the failure of 
issue male, the feud was determined, 
and resulted back’ to the lord or pro- 
prietor, to be again disposed of at 
his pleasure.’ 2 Blackstone Comm. 
p 175. (2) The nature and purpose 
of reversions are, however, not inim- 
ical to an allodial system of titles to 


Jand. 4 Kent Comm. p 389 [quot 
Alexander vy. De Kermel, 81 Ky. 345, 
SDs 

[c] Reniainder not included.—(1) 


Where a right of way was claimed by 
virtue of forty years enjoyment un- 
der the Prescription Act (2 & 3 Wm. 
IV c 71), the period during which the 
servient estate had been vested in a 
tenant for life with remainder in fee 
could not, it was held, be deducted 
from the period of forty years enjoy- 
ment, for the remainderman is not 
“a, person entitled to the reversion 
expectant on a term” within § 8 of 
the act. Symons v. Leaker, 15 Q. B. 
D. 629. (2) But a remainder to the 
heirs of the grantor is considered a 
reversion. See infra § 181 text and 
note 61. 

20. Ky.—Alexander vy. De Kermel, 
81 Ky. 345, 5 Kyl 382. 


N. J.—Todd v. Jackson, 26:N. J. 
L, 525. 

N. Y.—Barber v. Brundage, 50 App. 
Div. 123, 63 NYS_ 347. 


Or.—Powell v. Dayton, etc., R. Co., 
16 Or. 33, 16 P 863, 8 AmSR Zot. 
Eng.—Wrotesley v. Adams, At 
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creating it. 


A reversion | qualified fee.26 


Plowd. 137, 75 Reprint 287; Throck- 
merton y. Tracy, 1 Plowd. 145, 75 Re- 
print 222. 

21. Challis Real Prop, p 63. 

22. See infra § 180. : 

23. Ga.—Lemon vy. Lemon, 141 Ga. 
448, 81 SEH 118; Spalding vy. Grigg, 4 
Ga. 75. 

Ill. Biggerstaff vy. Van Pelt, 207 
Til, 611, 69 NE 804; Dalrymple v. 
Leach, 192 Ill. 51, 61 NE 4438; Razor 
v. Razor, 142 Ill. 375, 31 NE 678 [aff 
SILL ASL boils 


Iowa.—Lewis v. Lewis, 114 Iowa 
399, 87 NW 280. 
Pa.—Wilson vy. Denig, 166 Pa. 29, 


30 A 1025; Wallace v. Denig, 152 Pa. 
254, 25 A 534, 

Ont.—Osterhout y. Osterhout, 8 
Ont. L. 685. 

fa] Dlustrations.—(1) 
deed executed by a husband during 
the pendency of a divorce action, 
granting real estate to a trustee in 
trust for his wife, on condition that 
at the end of three years the property 
shall revert to the grantor, provided 
that the grantor ceases to use intoxi- 
cating liquors to excess or indulge in 
other conduct which would in law 
authorize a divorce, the husband, in 
order that there may be a reverter, 
must perform the conditions specified 
in the deed. Lemon vy. Lemon, 141 
Ga. 448, 81 SE 118. (2) Under a deed 
to a wife, with a provision that land 
shall revert when she shall cease to 
live as-grantor’s wife, reversion does 
not take place upon the adultery of 
the wife. Razor v. Razor, 142 Ill. 
375.1 ole INE 1678, fate, 39) Illy Ayo 2 743 
(3) When one joint owner conveys to 
the other joint owner a life estate in 
the premises held by them, by an 


instrument containing a clause that 


“said lot and premises shall revert 
to the grantor’ on the termination 
of the life estate, only his undivided 
interest will return to him under this 
clause, and the interest of the gran- 
tee will not pass. Lewis v. Lewis, 
114 Iowa 399, 87 NW 280. 

24. Robinson vy. Blankenship, 116 
Tenn. 394, 92 SW 854. 

25. Osterhout v. Osterhout, 8 Ont. 


L. 685. 
26. U. S.—uU. S. v. Reese, 27 F. 
Cas, No. 16,137, 5 Dill. 405. 


Ark.—Le Sieur v. Spikes, 117 Ark. 
366, 175 SW 413. 


Cal.—Hopper v. Barnes, 113 Cal. 
636, 45 P 874. 
Conn.—Loomis v. MHeublein,' 91 


Conn, 146, 99 A 483. 

Ga.—Woods v. Woods, 87 Ga. 562, 
13 SE 692; Spalding v. Grigg, 4 Ga. 
75. 

Tll.—Hart v. Lake, 273 Ill. 60, 112 
NE 286; North v. Graham, 235 Ill. 
178, 85 NE 267, 126 AmSR 189, 18 
LRANS 624; Ahlfield v. Curtis, 229 
PIAS Oe Nie TOnee ) 

Iowa.—Des Moines City R. Co. v. 
Des Moines, 159 NW 450. 

Ky.—Crozier v. Cundall, 99 Ky. 202, 
35 SW 546, 18 KyL 116. 

Me.—Pond v. Douglass, 106 Me. 85, 
75 A 320. ‘ ‘ 

Mass.—North Adams First Univers- 
alist Soe. v. Boland, 155 Mass. 171, 
29 NE 524, 15 LRA 231; Brattle 
Square Church vy. Grant, 3 Gray 142, 
63 AmD 725, . 

N. H.—Lyford v. Laconia, 75 N. H. 
220, 72 A 1085, 1389 AmSR 680, 22 
LRANS 1032; Ashuelot Nat. Bank v. 
Keene, 74 N. H. 148, 65 A 826, 9 


_[§ 180] b. Possibility of Reverter. 
sion should be distinguished from a possibility of 
reverter which, according to modern technical no- 
tions, arises upon a grant so limited that it may last 
forever or may terminate on a contingency; it is the 
possibility of having the fee again which exists in 
a grantor after the grant of a determinable or 


Under a! 


[210.3:] 1017 


does not become a remainder,” or a remainder a re- 
version,”> because it is so called in the instrument 


A rever- 


It has been contended that the 


LRANS 758. 

N. J.—U. S. Pipe Line Co. v:! Dela- 
wane, \6lGi,\ tte (Cons 62mNo Jeeclamo54 
41 A 759, 42 LRA 572. 

N. Y.—Upington v. Corrigan, 151 
N. Y. 143, 45 NE 359, 87 LRA 794; 
Nicoll vy. New York, etc., R. Co., 12 
Niryy B28; 

Pa.—Slegel v. Lauer, 148 Pa. 236, 
23 A 996, 15 LRA 547; Hanby v. 
Bailey, 51 Pa. Super. 244; Slegel y. 
Herbines, 10 Pa. Co. 347. 

S. C.—Vaughan v. Langford, 81 S. 
C. 282, 62 SE 316, 128 AmSR 912, 
16 AnnCas 91; Adams y. Chaplin, 10 
S: ©. Eq. 265. 

_Tex.—Green v. Gresham, 
Civ. A. 601, 53 SW 382. 

W. Va.—Carney v. Kain, 40 W. Va. 
758, 23 SE 650. 

“Some estates were terminable by 
special or collateral limitations; for 
instance, an estate to A. till B, re- 
turned from Rome; or an estate to A. 
and his heirs until they ceased to be 
tenants of the Manor of Dale. On 
the happening of the contingency, 
the feoffor was in of-his old estate 
without entry. The estate was nor 
cut short, as it would have been by 
entry for breach of condition, but ex- 
pired by the terms of its original 
limitation. . . After such a fee it 
has commonly been supposed that 
there could be no remainder; but 
there was a so-called possibility of 
reverter to the feoffor and his heirs, 


21 Tex. 


which was not alienable. . The 
right of the feoffor to enter [for 
condition broken] and_ substitute 


himself for the feoffee is not a re- 
versionary right, nor is it dependent 
upon tenure.’ Gray Perp. (2d ed.) 
§§ 13, 30. 

[a] MTlustrations.—(1) ‘Where land 
was deeded to a church to revert 
to the grantors whenever it should 
cease to be used or occupied for a 
church ... the grantors retained no 
future vested estate in fee nor rever- 
sion, but merely a naked possibility 
of reverter which was incapable of 
alienation or devise, though it might 
descend to their heirs; and hence, 
where they subsequently quitclaimed 
their interest in the land before it 
had ceased to be used for churen pur- 
poses, the grantor took nothing 
thereunder.” North vy. Graham, 235 
Tll, 178, 85 NE 267, 126 AmSR 189, 
18 LRANS 624. (2) By a limitation 
in a deed in trust to wife in fee 
which provided that in the event she 
should predecease grantor said prop- 
erty should revert back to the gran- 
tor, the grantor had a mere possi- 
bility of reverter. Woods y. Woods, 
87 Ga. 562, 13 SE 692. 

[b] HMistory.—(1) “Whether this 
right of the [feudal] grantor [to 
have the land again on the expiration 
of the feud] depended on an estate 
for life or in fee, it was of the same 
nature and indifferently called his 
‘reverter’ or ‘escheat’; but from the 
remoter probability of the return, 
when the fee was granted, it became 
customary to call it after a grant of 
the fee, his ‘possibility of reverter.’ 
By degrees that expression was ap- 
plied to those cases only where a 
limited fee had been granted, and the 
word ‘escheat’ was applied to those 
where the grant had conferred an 
absolute estate in fee simple.” 
Fearne Rem. p 382; Butler’s note (a). 
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statute of quia emptores, by putting an end to ten- 
ure between the grantor and grantee, put an end 
to all determinable fees and to all possibilities of 
reverter expectant thereon,?’ but this is a disputed 
point, even in theory,?8 and determinable fees and 
consequently possibilities of reverter have been fre- 
quently recognized, especially in the United 
States.29 A possibility of reverter is, at common 
law, not an estate; it is inalienable,*! not assign- 
able, °? not devisable, 38 ynless made so by statute ;3* 
but it is descendible,?5 and may be released to him 
in possession.*® Until the contingency happens the 
whole title 1s in the grantee.*” 
that this possibility is not subject to merger by 
the union of the possibility of reverter with the 
fee conditional in the heir at law.°® A sale of the 
erantee’s interest in property in which he has a 
qualified fee does not affect the grantor’s right to 
have the property under his possibility of reverter 
when the fee has terminated.*® The holder of a 
bare possibility of reverter cannot maintain an ac- 
tion for an injury to the property.t® The cases are 
not in accord whether a possibility of reverter is 
or is not within the rule against perpetuities,*! 

{§ 181] 2. Characteristics. A reversion’ is a 
hereditament, and until the termination of the par- 
ticular estate it is an incorporeal hereditament.*? 
Although at common law, as the necessary sequence 
of feudal tenures, the freehold could not be in 
abeyance, the doctrine of nonabeyanece did not apply 
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“hold in possession subject to the term.*4 


It has been held , 


[$§ 180-181 


‘to reversions, for the reason that they were con- — 


sistent with the fee, always being vested, or an in- — 
termediate estate of freehold being in some third. 
person against whom an action might be brought 
for recovery of the property.** The grant by a ten- 
ant in fee of a term for years in no way affects the 
seizin of the grantor, whose interest is then free- 
When, 
however, the particular estate is an estate of free- 
hold the particular tenant and not the reversioner 
has the seizin, and the reversioner has a reversion 
of freehold expectant upon the estate granted,*® and 
with less propriety he is said to be ‘‘seized of a re- 
version on a freehold estate.’’#® A reversion is a 
present vested interest or estate, inasmuch as the 
person entitled to it has a fixed right of possession 
and profit in futuro,** and necessarily assumes that 
the original owner has not parted with his whole 
estate or interest in the land.*® A reversion, being 
a vested right,4® is not within the rule against per- 
petuities.°° A reversion is never created like a 
remainder by deed or writing or other act of the 
grantor who creates it at the very time when the 
particular estate is created, but arises by construce- 
tion and operation of law wherever a grantor has 
eonveyed less than his whole interest or estate, the 
undisposed portion being his when the grant is ter- 
minated.®+ The particular estate >? which’ precedes 
and supports the reversion may be either an estate 
tail when such an estate is recognized,®? an estate 


(2) The differentiation of the words |lass, 106 Me. 85, 75 A 320. See De-) of any particular estate, doth expect 
“escheat” [Escheat § 1] and “rever-| scent and Distribution § 24. Contra}|or look for to enjoy the lands or 
sion” seems to have been due to}|Adams y. Chaplin, 10 S. C. Eq. 265. tenements again.” Coke Litt. p 


the statute quia emptores; whether 36. 
“reversion” and ‘possibility of re- | 265. 
verter’ were distinguished so early 
is doubtful. 2 Pollock and M, Hist. 
Eng. L. pp 22, 23, 

27. Gray Perp. § 31. 

28. 3 Law Quart. Rev. p 403 (art- 
icle by Challis). 38. 
. 29. Ark.—Pettit v. Stuttgart Nor- | 265. 


SE 691. 


Adams v. Chaplin, 10 


87. Vail. v. Long Island R. Co., 
L6G] Ne Vo 283, 12! (NE 667, 
449, 27 NYWklyDig 65; Henderson. M. 
P. Church v, Young, 130 N. C. 8, 40 


Adams y. Chaplin, 10 S. C. Eq. 


S. C. Eq. | 183b. 

47. Ala—Woodstock Iron Co. v. 
Fullenwider, 87 Ala. 584, 6 S 197, 13 
AmSR 73. 

Ind.—Wingate v. James, 121 Ind. 
69, 22 NE :735. 

Ky.— Ward v. a ep 100 Ky. 757, 
39 SW 440, 19 KyL 5 

Mass.—Baker v. Baier, 167 Mass. 


60 AmR 


mal Inst., 67 Ark. 430, 55 NW 485. Merger generally see infra § 2831|575, 46 NE 391. 
Ga.—Atlanta..,Cons. .St. .R. :Co,..yv. | et ‘seq. Minn.—State v. Washington Coun- 
Jackson, 108 Ga. 634, 34 SE 184. 39. Pettit v. Stuttgart Normal|ty, 102 Minn. 268, 113 NW 888. 
Ky.—Crozier vy. Cundall, 99 Ky, 202, | Inst., 67 Ark, 430, 55 SW 485. N. Y.—Barber v. Brundage, 50 App. 
385 SW 546, 18 KyL 116. 40. Hopper v. Barnes, 113 Cal.| Div. 128, 68 NYS 347 [aff 169 N. Y. 


Mass.—North Adams First Univer- | 636, 45 P 874. 
salist Soc. v. Boland, 155 Mass, 171, 41. 
29. NE 524, 15 LRA 2381. 42, 


Tex.—Green v. Gresham, 21 Tex. 


368, 62 NE 417]; Payn v. Beal, 4 Den. 


See Perpetuities [30 Cye 1474]. 405. 
4 Kent Comm. p 354; 
burn Real Prop. (5th ed.) p 37; Wil- 


-1 Wash- N. C.—Grantham y. Jinnette, 98 SB 
724, 731 [quot Cyc] (per Allen, Rin) 


Civ. A. 601, 53 SW 382, liams Real Prop. (6th Am. ed.) pp 48. Wood v. Taylor, 9 Mise. 640, 
See supra § 18; Eminent Domain | 241, 243. 30 NYS 433; Payn vy. Beal, 4 Den. (N. 
§ 598. “They [reversions and vested re-| Y.) 40h. 
30. Vail v. Long Island R. Co., | mainders] constitute incorporeal he- 49. See supra § 179; and supra 


106 N. Y. 283, 12 NE 607, 60 AmR 
449, 27 .NYWklyDig. 65;. Deas. v. 
Horry, 11 S. C. Eq, 244; Adams v. 
Chaplin, 10 S. C. Eq. 265. 

81. Le. Sieur v. Spikes, 117. Ark. 
366, 175 SW 4138; Hart v.. Lake, 273 
Tll. 60, 112 NE 286: North v. Graham, 
235 Tl. 178, 85 NE 267, 126 AmSR 
189, 18 LRANS 624; Adams v. Chap- 


taments, 


reditaments of a somewhat 
nature, being at one time incorporeal, 
at another not... . 
tament partakes, during its existence, 51. 
very strongly of the nature and at- 
tributes of other incorporeal heredi- 
particularly in 
permitting, and generally requiring, 
a deed of grant for its transfer, it is 


this section. 
50. See Perpetuities [30 
1473];.Gray Perp. § 293. 
Spalding v. Grigg, 4 Ga. 75; 
Wingate v. James, 121 Ind. 69, 22 NE 
735; Alexander v. De Kermel, 81 Ky. 
its always 345, 5 Kyl 382 f[aff 4 Kyi 142]: 
Boyce v. ‘Moseley, 102 SS, C361. - 36 
SE 771; 2 Blackstone Comm, pp 163, 


mixed 
Cye 
As this heredi- 


lin, 10 S. C. Eq. 265. here classed with such_ heredita- |175; Challis Real Prop. p 59; Wil- 
{a] In California a possibility of | ments.” Williams Real Prop, (6th liams Real Prop. (6th Am. ed) "Dp 242. 

reverter is, it seems, alienable under | Am. ed) p 241, See also supra § 179. 

the code and is termed a contingent 43. 1 Washburn Real Prop. (6th [a] Surplusage in deed.—So much 


future estate. 
Clie bac. Re Con. 1b0ivCal. 39. Starke 
1097. 

32. Challis Real Prop. p 153 [cit 
Sheppard Touch. by Preston p 120]. 
See Assignments § 16 et seq. 15a, 

33. agen aerson M. KE. Church, v. 
Young, 130 wa 8, 40 SE 691; Deas|p 242. 
v. Horry, AB s. iq. 244; Adams v. 45. 
Shaplin, 10 S. oe ‘Eq. 265. See Wills} liams Real Prop, 
[40 Cyc 1048]. 

34 See statutory provisions. See 
also St. 1 Vict. c 26 oe 3 (Wills Act); 
8 & 9 Vict. c 106 § 6; Green v. Irvine, | 487; 
(Ky.) 66 SW 278, 23 KyL 1762, Ark. 74; 

35. Glore v. Scroggins, 124 Ga. 
922, 53 SE 690; Hart v. Lake, 278 Ill. 
60, 112 NE 286; North v. Graham, 
235 Tl: 178,.85. NE. 267, 126 AmSR 
189, 18 LRANS 624; Pond v, Doug- 


NE 966)]. 


“The law 


Pavkovich v. South-|ed) § 127 [quot Beatson v. Bowers, 
174 Ind. 601, 91 NE 922 (aff (A.) 88 
See also supra §§ 16, 147. 

44. Robinson y. Blankenship, 116 
Tenn. 394, 92 SW 854; Coke Litt. pp 
48b; Challis Real Prop. p 177; 
Williams Real Prop. 


Challis Real Prop. p 77; Wil- 
(6th Am. ed) p 243. 

46. Burton y. Smith, 13 Pet. (U. 
S.) 481, 10 L. ed, 248; Cook v. Ham- 
mond, 6 F. Cas. No. 3,159, 4 Mason 
Real Est. Bank y. Watson, 13 
Vanderheyden v. Crandall, 53. 
2 Den. 9 [aff 1 N. Y. 491]. 
termeth a 
to be expectant upon the particular 
estate, because the donor or lessor or [a] 
their heirs, after every determination 


of the clause of a deed, after a grant 
of a life estate, as directs a reversion 
to the grantor’ s estate is inapt, a re- 
version arising by operation of law, 
and not by deed or will. Boyce vy. 
Mosely, 102 S-C. 361, 86 SE 771. 
(6th Am. ed) 52. Booth v. Terrell, 16 Ga. 20. 
[a] Illustration.—A gratuitous per- 
mission to use personal property for 
a specified time does not create a 
reversionary interest in the owner, 
because there is no preceding grant 
of an estate, Booth y. Terrell, 16 


Ga. 20, 

Stafford y. Buckley, 2 Ves. 170, 
28 Reprint 111, 3 E.R. C. 189; Coke 
Witt. p. -22p; Di gby Hist. Real. Prop. 
(5th ed) p "925: Litt. §§ 18, 19. 
History.—A fee conditional 
was by the statute de donis. condi- 


reversion 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for life,’* or a lease for years created by an owner | amining the same.®? Upon the termination of the 


in fee,°® a life tenant,°* or a tenant for years;°7 
but there cannot in strictness be a reversion after 
a fee,®* since when there is a failure of the heirs 
of a grantee in fee, the estate escheats,°? and after 
a qualified fee no reversion, but a mere possibility 
of reverter, remains in the grantor.®° At common 
law, if a remainder was limited to the heirs of the 
grantor, it took effect as a reversion.*! In England 
this rule has been changed by statute, and the heir 
takes as remainderman.*? By reason of the radical 
change in the law of descent and statutes render- 
ing all of a decedent’s real estate subject to sale 
for his debts, this question can rarely if ever be- 
come of practical importance in the United States, 
the heir being in the same position whether he takes 
by descent as the heir of the reversioner or under 
the will as a remainderman.** Since only lands of 
which the husband or wife was seized are subject to 
dower or curtesy, estates in reversion after a free- 


hold are not subject to dower or curtesy, while a 


reversion after a term for years is subject to these 
incidents, ®* 

[§ 182] B. Rights and Liabilities of Reversion- 
er, A reversioner has no right of possession dur- 
ing the continuance of the preceding estate ® and 
is liable for trespass on the land in the same manner 
as any other person;** but where there is a suit 
pending between the reversioner and another con- 
cerning a question of waste or improvements, he 
has a right to go upon the premises in a peaceable 
manner, with his witnesses, for the purpose of ex- 


particular estate the reversioner is entitled to the 
immediate possession of the premises, notwithstand- 
ing any lease previously executed by the preceding 
tenant.®* If the owner of a precedent life estate 
is disseized, the reversioner is not obliged to enter 
at once, but has a new right of entry upon the 
death of the life tenant.6® A reversioner cannot, 
during the continuance of a life estate, authorize 
the cutting of timber on the estate.7° A reversioner 
is entitled to the benefit of any increase in value 
in the property before the termination of the pre- 
ceding estate.” 

_Fealty and rent. The usual incidents to rever- 
sions at common law were fealty and rent.?? Fealty 
an incident of all tenures except frankalmoigne,’? 
was formerly an inseparable incident of the re- 
version,’* but is now wholly obsolete.?5 Rent 
is a separable incident of the reversion, since 
it may be severed from the reversion.*® The 
rent may be granted away, reserving the rever- 
sion,’ or the reversion may be granted away re- 
serving the rent by special words.78 By a 
general grant of the reversion the rent will pass 
with it as an incident to it,’® and the rule is the 
same where the assignment of the reversion is by 
mortgage instead of by an absolute conveyance ;*° 
but a general grant of the rent will not pass the 
reversion.®! It is not necessary that the rent should 
be payable in money for it to be incident to the 
reversion.®? The devisee of a reversionary interest 
is entitled to the rents as an incident thereto.%* 


tionalibus converted into a fee tail, 
an estate taillé, cut off, from the fee. 
The effect was to divide the fee into 
two parts, the estate tail, a legally 
defined particular estate, and the fee 
remaining in the grantor, instead of 
a mere possibility as before—the 
grantor was left with an estate in 
reversion. See supra § 43. 
Abolition of estates tail see supra 


§ 58. 
Taylor, 1 East 502, 


54 Derby v. 

102 Reprint 193. 

55. See Landlord and Tenant [24 

Cyc 923]. 

_ 56. Stockwell v. Sargent, 37 Vt. 
16; Coke Litt. p 46a; 1 Leake Land 
Laws p 316. See also Landlord and 
Tenant [24 Cyc 923]. 

57. See Landlord and Tenant [24 
Cyc 986]. 
Atty.-Gen. v. Mercer, 8 App. 


See Escheat § 2. 
60. See supra § 180. 

61. 
23 KyL 2174; Robinson vy. Ostendorff, 
38 S. C. 66, 16 SE 371; Andrews v. 
Loeb, 22 S. C. 274; Brooks v. Brooks, 
12 S. CG. 422; Rochell v. Thompson, 
20 S. C. Eq. 114; Seabrook v. Sea- 
brook, 16 S. C. Eq. 201; Robinson v. 
Blankenship, 116 Tenn. 394, 92 SW 
854; Godolphin v. Abingdon, 2 Atk. 
57, 26 Reprint 432; Bingham’s Case, 
2 Coke 91a, 76 Reprint 611; Chud- 
leigh’s Case, 1 Coke 120a, 76 Reprint 
270, Coke Litt. p 22b; Read v. Hring- 
ton, Cron, Wiz, .321,..08 Reprint 571; 
Coundon vy. Clerke, Hob. 29, 80 Re- 
print 180; Fenwick yv. Mitforth, Moore 
K. B. 284, 72 Reprint 583; 2 Wash- 
burn Real Prop. (6th ed) p 503 [quot 
Akers v. Clark, 184 Ill. 136, 138, 56 
NE 296, 75 AmSR 152; Alexander v. 
De Kermal, 81 Ky. 345, 5 KyL 382, 
387 (aff 4 KyL 142)]. 

[a] Reason for rule.—‘“If one 
makes a limitation to another for 
life, with a remainder over, either 
mediately or immediately, to his heirs 
or the heirs of his body, the heirs do 
not take remainders at all, but the 
word ‘heirs’ is regarded as defining 
or limiting the estate which the first 
taker has, and his heirs take by de- 
scent, and not by purchase. So if a 


Whayne vy. Davis, 66 SW 827,, 


man by his will gives an estate to} 
his devisee for life, with a remainder 
over to his own heirs, they do not, 
at common law, take as remainder- 
men by the will, but by descent as 
reversioners and heirs, that being re- 
garded as the better title.’ 2 Wash- 
burn Real Prop. p 242 [quot Akers 
v. Clark, 184 Tll. 136, 137, 56 NE 296, 
75 AmSR 152]. 

[b] Illustrations.—(1) A provision 
in a grant for life or pur autrie vie 
that upon the termination of tne 
estate the land shall “revert” to the 
heirs of the grantor does not give 
such heirs a title by purchase, and 
the grantor may devise or by deed 
convey such reversion, notwithstand- 
ing the provisions of the first deed. 
Whayne v. Davis, 66 SW 827, 23 Kyl 
2174; Alexander y. De Kermel, 81 
Ky. 345. (2) Where a testator gave 
his estate, real and personal, to his 
wife during her widowhood, and at 
her decease or marriage, to revert to 
his children according to the laws 
of South Carolina, it was held that 
the word “revert” was used either in 
its technical sense or in the sense of 
“so to,?, “give,’ or “leave.” In che 
former case the effect was the same 
as if the testator had made no fur- 
ther will after he had disposed of the 
life estate, and hence the children 
would take, not under the will, but 


independently of the will by statute, 
and all subsequent limitations over 
would have failed, because they took 
under the statute and not under the 
will. If used in the sense of “go to” 
or “leave,” the provision would cre- 
ate a life estate in the wife, with 
contingent remainders in fee either 
to the children or to the grandchil- 
dren as the case might be. Robinson 
vy. Ostendorff, 38 S. C. 66, 16 SH 371. 

62. St. 3 & 4 Wm. IV ¢c 106 § 3. 
See also Challis Real Prop. p 185; 
1 Hayes Conveyancing’ (5th: ed) p 
317: 1 Leake Land Laws p 315. 

66; Clark v. Hillis, 134 Ind. 421, 
84 NE 13; Mayes v. Kuykendall, 
(Ky.) 112 SW 673; Dooley v. Good- 
win, 93 SW 47, 29 KyL 295; Miller 
v. Gilbert, 144 N. Y. 68, 38 NE 979 
[aff 3 Mise. 48, 22 NYS 355]; Matter 


of Tienken, 131 N, Y. 391, 30 NE 


109 [aff 60 Hun 417, 27 AbbNCas 151, 
15 NYS 470]. 
64. See Curtesy § 30; Dower § 64. 
65. Neeley v. Martin, 126 Ark. 1, 
189 SW 182; Doherty v. Russell, 116 


son, 43 N. H. 320; Anderson v. Nes- 
320; 
3 Ind. 387, 
56 AmD 512. 
69. Tilson v. Thompson, 10 Pick. 
2° Wend. (N. Y.) 357, 
33 Me. 


Me. 269, 101 A 305; Lane v. Thomp- 
mith; 7. N: oH? 16%: 

66. Lane v. Thompson, 43 N. H. 
7 Anderson y. Nesmith, 7 N. H. 

te 

67. Conwell v. State, 

68. Guthmann v. Vallery, 51 Nebr. 
§24, 71 NW 734, 66 AmSR 475, 
(Mass.) 359; Wallingford v. Hearl, 
15 Mass. 471; Jackson v. Mancius, 

70. Simpson v. Bowden, 

549. 
Haulenbeck vy. Cronkright, 23 


N.. J. Eq. 407 [aff 25 N. J. Eq. 513]. 

72. 2 Blackstone Comm. p 176; 4 
Kent Comm. p 355; Williams Real 
Prop. (6th Am, ed) p 243. 

73. 1 Leake Land Laws p 26; Litt. 
§ 131. 

74, 2 Blackstone Comm. p 176; 


Coke Litt. pp 93a, 1438a. 

75. 4 Kent Comm. p 355; Williams 
Real Prop. (6th Am. ed) p 2438. 

76. McMurphy v. Minot, 4 N. H. 
251; Demarest v. Willard, 8 Cow. (N. 
Y.) 206; Johnston v. Smith, 3 Penr. & 
W. (Pa.) 496, 24 AmD 339. See also 
Landlord and Tenant [24 Cye 1172]. 

77. Demarest y. Willard, 8 Cow. 
GN Yo) 2065 : 

78. Demarest v. Willard, 8 Cow. 
CNs “YO)n 206. 

79. Burden vy. Thayer, 3 Metce. 
(Mass.) 76, 37 AmD 117; Kimball v. 
Pike, 18 N. H. 419; York v. Jones, 2 
N. H. 454; Johnston y..Smith, 3 Penr. 
& W. (Pa.) 496, 24 AmD 339; Arm- 
strong v. Gifford, (Tex. Civ. A.) 196. 


SW_ 723. 
gO. Burden v. Thayer, 3 Metc. 
(Mass.) 76, 87 AmD 117; Kimball v. 


Pike, 18 N, H. 419; Birch v. Wright, 
1 T. R. 378, 99 Reprint 1148. 


81. Demarest v. Willard, 8 Cow. 
GN. OY.) 206: 

82. Johnston v, Smith, 3 Penr. & 
W. (Pa.) 496, 24 AmD 889. 


83. Lewis v. Wilkins, 62 N. C. 303. 
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Rent which is due and in arrears at the time of the 
assignment of the reversion does not pass as an 
ineident thereto.8* Where land is granted to a rail- 
road for a right of way for the term of years of its 
incorporation, and the road or its successor elects 
to continue its use after the expiration of the time 
limited by the grant, the owner of the estate in 
reversion is entitled to compensation at such time.®® 

[§ 183] C. Transfer.s° A reversion is devis- 
able,?? descendible,®* and alienable inter vivos,®® in 
the same manner as an estate in possession,®® wheth- 
er the reversion is subject to a mere term of years, 
or is expectant on a freehold estate.°t A ‘‘rever- 
sion discontinued’’ has, however, been considered 
as turned into a mere right and has been held not 
devisable.22 A reversion, lying in grant, was con- 
veyed at common law without livery of seizin,®® and 
when the reversion is subject to a term merely, the 
seizin is in the reversioner, and the reversion might, 
at common law, be conveyed by feoffment and livery 
of seizin made with the consent of the tenant for 
years.°4 An existing reversion could not at com- 
mon law be granted so that the grant should oper- 
ate in futuro,®® although a conveyance to uses under 
the statute of uses would of course accomplish this 
result.°° A grant of the reversion passes all rights 
reserved to the grantor in the grant of the preced- 
ing particular estate,°’ including the right of re- 
entry. ®* A reversioner entitled to reénter on 
breach of a condition subsequent cannot reénter 
after conveyance of his reversionary interest,°® and 
where the grantee of a reversion expectant on 
breach of a condition subsequent has the same right 
of entry as the original reversioner, the grantee of 
a reversion has no right of entry for a breach of 
condition occurring prior to the conveyance of the 
reversion.! In the case of a reversion subject to a 
term a grant of the reversion carries to the grantee 
the rent to accrue on the lease.?, The attornment of 
the tenant of the particular estate was formerly 
necessary to perfect such a conveyance by grant, 
whether the particular estate was in tail, for life, 
or for years, but the necessity has been abolished 
by statute.* At common law the assignee of the 
reversion of a lease was not entitled to the benefits 

84. Burden vy. Thayer, 3 Metc. 
(Mass.) 76, 37 AmD 117. 90. 


85. East San Mateo Land Co. v.|§ 254. 


Southern Pac. R. Co., 30 Cal. A. 223, 91. 
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and Trusts (4th ed) p 29. 
See supra §§ 10, 71; and infra 


Vaughn vy. Stuzaker, 


[§§ 182-185 


of covenants therein, to the right of reéntry for 
nonpayment of rent, for waste, or other forfei- 
tures; but this was changed by statute 32 Hen. 


VIII, which placed such assignees in the position 


of the lessor.6 A conveyance by a reversioner im- 
mediately after becoming of age will not be set 
aside for mere inadequacy of price, where no fraud 
or imposition on the part of the purchaser is shown 
and there is no confidential relation between the 
parties.6 A reversion is liable for the owner’s 
debts and may be sold therefor under execution.’ 
One holding real estate in trust for others during 
their life, with a reversion to himself after their 
death, and procuring insurance thereon in his name 
as trustee to an amount not shown to exceed the 
value of the life interest, may hold the money re- 
ceived by him upon such insurance, after a loss by 
fire, as trustee, since he is not liable to be attached 
by his private creditors. At common law if a re- 
mainder was limited to the heirs of the grantor it 
took effect as a reversion ® and it would be compe- 
tent for the grantor as being himself the reversion- 
er after making such a limitation to grant away 
the reversion.1° 

[§ 184] D. Extinction—1. In General. The 
right to a reversion may be lost by adverse posses- 
sion 11 or by the running of the statute of limita- 
tions.1? But ordinarily the possession is not adverse 
during the continuance of the particular es- 
tate.1* If the person in possession does not claim 
under the tenant of the particular estate, but under 
contracts with the reversioners, the statute of limi- 
tation begins to run against the right of the fe- 
versioners to recover the land from the date of their 
respective contracts, and is not postponed until the 
death of the hfe tenant.1* Although a disseizin of 
the life tenant of the particular estate gives the re- 
versioner an immediate right of entry if he chooses, 
it does not affect the rule regarding the extinetion 
of a reversion by adverse possession and the run- 
ning of the statute of limitations.1® 

[§ 185] 2. Merger. A reversion may by act of 
law cease to exist as a separate estate by merger, 
which takes place where the particular estate and 
the immediate reversion meet in the same person 
(Mass.) 76, 37 AmD 117; Farley v. 
Thompson, 15 Mass. 18; Digby Hist. 


Real Prop. (5th ed) p 262. See Land- 


16 Ind.|lord and Tenant [24 Cyc 845]. 


157 P 634. 338; 


86. Conveyance of possibility of 
reverter see supra § 180. 

87. See Wills [40 Cyc 1048]. 

88. See Descent and Distribution 


89. Irby v. Smith, 147 Ga. 329, 93 
SE 877; Smith v. Hall, 103 Iowa 95, 
72 NW 427; Grecn v. Irvine, 66 SW 
278, 23 Kyl 1762; Black vy, Allen, 52 
Sw 809, 21 KyL 620. 

[a] It is a vested estate which 
the reversioner may convey abso- 
lutely by deed. Akers v. Clark, 184 
Til. 136, 56 NE 296,75 AmSR 152; 
Fowler v, Griffin, 5 N. Y. Super. 385; 
Livingston v. New York L. Ins., ete., 
Co., 138 NYS 105; Doe v. Cole, 7 Baik 
Cr 243, 108 Reprint fake tep coal M, & R. 
33.) 14 DCL 115. >See also Deeds §§ 
40, 292. 

[b] Modes‘of conveyance at com- 
mon law.—(1) Grant. Litt. § 568. (2) 
Bargain and sale. Vaughan p 51. 
(3) Lease and release. Butler Coke 
Litt. p 270a note 2. (4) Covenant to 
stand seized. 5 Coke p 8b; 11 Coke 
p 46b, 47a. (5) Fine. "Sheppard 
Touch. p 13. (6) A release to the 
particular tenant. Litt. § 575. (7) 
Not a recovery. 2 Cruise pp 30, 31. 
(8) Not feoffment. 2 Sanders Uses 


Baker v. Baker, 
46 NE.3891; Burden y. Thaver, 3 Mete. 
(Mass.) 76, 87 AmD 117; Doe v. Cole, 
7 B. & C. 248, 14 BCL 115, 108 Re- 
print (14) Birch y. IWrieht. 120.7 oR: 
378, 99 Reprint 1148. 

92. Baker vy. Hacking, Cro. Car. 
387, 79 Reprint 938. 

93. Doe v. Cole, 7 B. & C. 243, 108 
Reptint (Ua, LM GceIne SogeLe HOT, 

94. Coke Litt. p 48b, and Hale’s 
notes (7) and (8); Williams Real 
Prop. (6th Am. ed) p 242, 

95. Swyft v. Eyres, Cro. Car. 546, 
79 Reprint 1070; Buckler vy. Hardy, 
Cro, Eliz. 450, 78 Reprint 690; Anony- 
mous, Gouldsb. 39; Wrotesley  v. 
Adams, Plowd. 187, 75 Reprint 287; 
Throckmorton vy. Tracy, Plowd. 145, 
75 Reprint 222. 

96. See cases supra note 95. 

97. Burnside vy. Weightman, 9 
Watts (Pa.) 46. 

98. Lewis v. Lewis, 76 Conn. 586, 
BY A) 785. 

99. Lewis vy. Lewis, 76 Conn. 586, 
57 A 735. 

1. Lewis v. Lewis, 76 Conn. 586, 
Bi VA 735. 

2. See supra § 182. 


38. Burden y. Thayer, 3 Metce. 


167 Mass, 575, 4. 


See Landlord and Tenant [24 
Cyc 928]. 

5.- Sti 32 (Hen. V LE ce 84. 

6 Hayes v. Huddleson, 40 App. 
(D. C.) 183, AnnCas1914B 1037; Crib- 
bins v. Markwood, 138 Gratt. (54 Va.) 
495, 67 AmD 775. 

7 See Executions [17 Cyc 952]. 

8 Lerow v. Wilmarth, 9 Allen 
(Mass.) 382. 

9. See supra § 179. 

10. 2 Washburn Real Prop. (6th 
ed) p 503 {quot Akers v. Clark, 184 
Il, 136,137,756, NED 296) 75 “AmSE 
152; Alexander v. De Kermel, 81 Ky. 
345,..5 ‘Kyl. 382) 387 (aff 4 ky 
142)]. 

11. See Adverse Possession 2 C. J. 
Doat et seq. See alse supra §§ 122- 
125. 

12. See infra § 188. 

13. Woodstock Iron Co. v. Fullen- 
wider, 87 Ala. 584, 6 S 197,13 AmSR 
735 Lewis v. Lewis, 76 Conn. 586, 57 
A 735: Doe v. Gregory, 2A. & E. 14, 
29 BCL 14, 111 Reprint 6. 

14. Tucker y. Price, 29 SW ‘857, 
7 aay ened, 

15. Mixter v. Woodcock, 154 Mass. 
535, 28 NE 907; Wallingford v. 
Hearl, 15 Mass. 471; Wells v. Prince, 
9 Mass, 508. 


Se 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 185-189] 


and in the same right.1*¢ The union of the particu- 
lar estate and the reversion in the hands of the 
particular tenant by release,7 or in the hands of 
the reversioner by surrender 1* extinguishes these 
estates as distinct entities. 

_{§ 186] E. Actions**9—1. At Law. A rever- 
sioner may, during the continuance of the preceding 
estate, maintain an action for any injury done to 
the inheritance,?° but not for qn injury which af- 
fects only the preceding estate and not the rever- 
sionary interest.2!_ Where an injury is done to the 
estate both of the life tenant and the reversioner 
the latter can recover for the injury done to his 
estate but not for the entire injury to both es- 
tates.2*4 That the injury is also an injury to the 
tenant of the preceding estate does not affect the re- 
versioner’s right of action;?° nor does the fact that 
there is an intermediate life estate prevent the re- 
versioner from maintaining an action against the 
tenant in possession for an injury to the inheri- 
tanee.”® A possibility that the cause of the injury 
may be removed before the termination of the par- 
ticular estate does not affect the reversioner’s right 
of action,?* and the fact that it is the duty of the life 
tenant to protect the inheritance and that he might 
sue for an act of waste committed by a third per- 
son does not affect the reversioner’s right of ‘action 
for such injury.?® 


16. See infra § 236. 
[a] Illustraticn.—Where a _ testa- 


tor devised a tract of land to his|jurious to the 
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pass, even when accompanied with a 
claim of right, is not necessarily in- 
reversionary 
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[§ 187] 2. In Equity. A reversioner may main- 
tain a suit in equity to prevent a threatened injury 
to his rights,?® or to establish his claim, and to be 
placed in a condition to make it available when- 
ever he shall become entitled to the possession of 
the estate,*° but a bill in equity is not necessary 
to reach a reversion of land in which another per- 
son has held a life estate which has run out.*1 

[§ 188] 3. Limitations and Laches. The stat- 
ute does not begin to run until the termination of 
the estate on which the reversion is expectant, 
which gives the reversioner a right of entry;%? nor 
can any laches in asserting his claim to the property 
be imputed to him until after his right of entry 
accrues.33 ; 

[§ 189] 4. Form of Remedy. An action of 
case is the proper form of proceeding for an injury 
to an interest in reversion.** An action of trespass 
eannot be maintained by a reversioner who is not 
in possession of the premises,** unless authorized by 
statute.** A statute authorizing an action of tres-, 
pass by a reversioner against a stranger does not 
authorize such an action where the act complained 
of was done under the authority, or by the permis- 
sion, of the tenant in possession.?7 Upon the termi- 
nation of the particular estate, the reversioner or 
his legal representatives may recover the property 
by action of ejectment,?* or may enforce his other 


{a] Dlustrations.—(1) Where an 
administratrix wrongfully sold the 


estate. | reversion in iand from which dower 


wife for life and at his death there 
was no other heir, she inherited the 
reversion, and the two estates merged 
into a fee simple. Bowen y. Drig- 
gers, 138 Ga. 398, 75 SE 318. 

17. 2 Blackstone Comm. p 324. See 
Deeds § 31; Landlord and Tenant [24 
Cyc 1342]. 

18. See infra § 233 et seq; Land- 
lord and Tenant [24 Cyc 1366]. 

19. See also Landlord and Tenant 
[24 Cye 930 et seq]; Nuisances [29 
Cye 1214 et seq]; Trespass [38 Cye 
1031]; Waste [40 Cyc 530]. 

20. Ark.—Crowder v. Fordyce 
Lumber Co., 93 Ark. 392, 125 SW 417. 

Conn.—Randall vy. Cleaveland, 6 
Conn. 328. . 

Mass.—Ashley v. Ashley, 4 Gray 
197; Putney v. Lapham, 10 Cush. 232. 

N. H.—Lane v. Thompson, 43 N. H. 
320. 

N. J.—Tinsman v. Belvidere Dela- 
ware R. Co., 25 N. J. L. 255, 64 AmD 
415; Beavers v. Trimmer, 25 N. J. L. 
ie 


N. Y.—Robinson vy. Kime, 70 N. Y. 
147; Brown v. Bowen, 30 N. Y. 519, 
86 AmD 406; Smith v. Felt, 50 Barb. 
612 {rev on other grounds 43 N. Y. 
4 b 

N, C.—Loven v. Roper, 101 SE 263; 
Balecum v. Johnson, 98 SE 532. 

W. Va.—McGlamery v. Jackson, 67 
W. Va. 417, 68 SE 105, 21 AmSR 239. 

Eng.—Tucker v. Newman, 11 A. & 


“#. 40. 39 ECL 46, 113 Reprint 327; 


Jesser v. Gifford, 4 Burr, 2141, 98 
Reprint 116; Bower v. Hill, 1 Bing. N. 
Cas. 549, 27 ECL 759, 131 Reprint 
1229. i 

[a] Dlustrations.— (1) Washing 
sand, etc., into a millpond, filling it 
up, and diminishing its capacity to 
hold water is an injury for which 
the reversioner has a right of action. 
Beavers v. Trimmer, 25 N. J. L. 97. 
(2) So also is the cutting of timber. 
Crowder v. Fordyce Lumber Co., 93 
Ark. 392, 125 SW 417; McGlamery v. 
Jackson, 67 W. Va. 417, 68 SE 105, 
21 AnnCas 239. 

21. Sparhawk vy. Bagg, 16 Gray 
(Mass.) 583; Lane v. Thompson, 43 
N. H. 320; Beavers v. Trimmer, 25 
N. J. L. 97; Baxter v. Taylor, 4 B. & 
Ad. 72, 1N. & M. 14, 24 ECL 41. 110 
Reprint_ 714. ; 

[a] Dlustration—A simple tres- 


Baxter v. Taylor, 4 B. & Ad. 72, 24 
ECL 41, 110 Reprint 714. 

22-24. Jordan v. Benwood, 42 W. 
Va. 312, 26 SE 266, 57 AmSR 859, 
36 LRA 519. 

25. Tinsman vy. Belvidere Dela- 
ware R. Co., 25 N. J. L. 255, 64 AmD 
415. 

26. Short v. Piper, 4 Del. 181; Van 
Deusen v. Young, 29 N. Y. 9. 

27. Tinsman v. Belvidere Dela- 
ware R. Co., 25 N. J. L. 255, 64 AmD 
415; Jesser v. Gifford, 4 Burr. 2141, 
98 Reprint 116. 

28. Learned v. Ogden, 80 Miss. 769, 
82 S 278, 92 AmSR 621. 


29. Phelan vy. Boylan, 25 Wis. 679. 

30. Simmons v. McKay, 5 Bush 
(Ky.) 25. 

31. Eveland v. Stephenson, 45 
Mich. 394, 8 NW 62. 

32. Ala.—Winters vy. Powell, 180 
Ala, 425, 61 S 96. 

Ark.—Neeley v. Martin, 126 Ark. 


1, 189 SW 182; Ousler v. Robinson, 
72 Ark. 339, 80 SW 227. 

Conn.—Lewis v. Lewis, 76 Conn. 
586, 57 A 735, 

Tll.— Gibbs v. Gerdes, 126 NE 155; 
Schroeder vy. Bozarth, 224 Ill. 310, 
79 NE 583; Orthwein v. Thomas, 127 
Til. 554, 13 NE 564, 21 NE 430, 11 
AmSR 159, 4 LRA 434; Dickinson vy. 
Griggsville Nat. Bank, 111 Ill. A. 183 
[aff 209 Ill. 350, 70 NE 593]. 

Ky.—Williams v. McClanahan, 3 
Metc. 420; Betty v. Moore, 1 Dana 
235; Francis v. Wood, 4 KyL 616. 

Me.—Poor vy. Larrabee, 58 Me. 543. 

Mass.—Wallingford v.,Hearl, 15 
Mass. 471. 

Mo.—Coulson y. La Plant, 196 SW 
1144; Wilson v. Frost, 186 Mo. 31i, 
85 SW 375, 105 AmSR 619, 2 AnnCas 
557; Reed v. Lowe, 163 Mo. 519, 63 
SW 687, 85 AmSR 578. . 

N. J.—Newark v. Watson, 56 N. J. 
L. 667, 29 A 487, 24 LRA 843. 

N. Y.—Randall vy. Raab, 2 AbbPr 


307; Jackson vy. Schoonmaker, 4 
Johns. 390. 

N. C.—Childers vy. Bumgarner, 53 
INGEG: 29°72 


Tenn.—Carver v. Maxwell, 110 
Tenn, 75, 71 SW 752. 
W. Va.—Arnold v. Bunnell, 
Va. 473, 26 SE 359. 
Eng.—Doe v. Gregory, 2 A: & E. 
V4 oOs HCl a4. tit Réprint. 6, 


| 


had been assigned, under an order of 
the court allowing her to sell other 
land to pay debts, a right of action 
on behalf of intestate’s heirs to re- 
cover such land did not accrue until 
the termination of the widow’s life 
estate, so that an action commenced 
within less than two years after that 
event was not barred by limitations. 
Ousler vy. Robinson, 72 Ark. 339, 80 
SW 227. (2) Limitations do not run 
against the heirs of a married wom- 
an and in favor of one claiming, 
under a deed from the husband, land 
which belonged to such married 
woman, until the death of the hus- 
band and the consequent cessation of 
his tenancy by the curtesy. Wilson 
v. Erost,. 186: Mos. 21de" 85S WS, 
105 AmSR 619, 2 AnnCas 557. (3) 
Where a deed by a husband and wife 
to land owned by the wife in fee, but 
not as separate estate, is void as to 
the wife, and therefore conveys only 
an estdte for the joint lives of the 
husband and wife or by the curtesy, 
the statute does not run against her 
reversion until the termination of 
such life estate. Arnold y. Bunnell, 
42 W. Va. 473, 26 SE 359. 

[b] Bule does not apply where 
the reversioner was the lessor under 
a demise tor a year and renewed the 
lease each year during the period 
of adverse user of water tunnel built 
on the leased land to ¢arry water to 
adjoining land. Gartlan y. Hooper, 
(Gal. An). a hOpee ean, 

33. Winters v. Lowell, 180 Ala. 


425, 61 S 96; Neeley v. Martin, 126 
Ark. 1, 189 SW 182; Orthwein v. 
Thomas, 127.Tll. 554, 13 NE 564, 21 


NE 430, 11 AmMSR 159, 4 LRA 434. 
34. Crowder v. Fordyce Lumber 
Co., 93 Ark. 392, 125 SW 417; Fran- 
kenthal vy. Meyer, 55 Ill. A. 405. See 
Case, Action on 11 C. J. p 1 et seq. 
85. Shattuck v. Gragg, 23 Pick. 
(Mass.) 88; Lane vy. Thompson, 43 N. 


H. 320. See also Trespass [38 Cye 
1031]. 
86. Van.Deusen v. Young, 29 N. 


Y. 9; Mortimer v. Manhattan R. Co., 
57 N. Y. Super. 509, 8 NYS 536 [aff 
129 N. Y. 81, 29 NE 5]; Livingston 


42 W.\v. Mott, 2 ‘Wend. (N. Y.) 605. 


37. Livingston v. Mott, 2 Wend. 
ONG -Y5 305. 


38. See Ejectment § 11 et seq. 
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rights by other appropriate available action or 


suit.8° A third person cannot complain of the meth- 
ods used by the reversioner in enforeing a for- 
feiture of the particular estate and in making re- 
entry.*? Where there are several reversioners they 
will be entitle@ to partition, and in some jurisdic- 
tions partition may be had during the continuance 
of the particular estate.*? 

[§ 190] 5.. Parties.4? In an action by a rever- 
sioner for an injury done to the inheritance it is 
not necessary for the owner of the preceding par- 
ticular estate to be made a party.44 One of two 
reversioners may maintain an action for an injury 
to the inheritance without joining the other, unless 
the nonjoinder is pleaded in abatement; and under 
the general issue, evidence of such nonjoinder will 
not defeat the action, but will merely. restrict plain- 
tiff to the recovery of a moiety of the damage.* 
The heirs of a devisee of an estate in fee on condi- 
tion restraining alienation for a certain period, can- 
not recover the estate from the purchaser in breach 
of such condition, since the proper parties are the 
heirs of testator to whom the estate reverts.4® The 
holder of a bare possibility of reverter cannot main- 
tain an action for an injury to the property,** nor 
may he join as a party plaintiff in such an action.*§ 

[§ 191] 6. Pleadings.*? The declaration must 
either state an injury of such a permanent nature 
as to be necessarily injurious to the reversion, or 
must explicitly allege that it was done to the injury 
of the reversion.®® The declaration should not be 
argumentative nor contain a statement of the 
proof. It is sufficient if it sets up an injury of 
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such a permanent nature as to be necessarily in- 
jurious to the reversion,®? but a mere allegation of 
injury to the reversion, without facts showing an 
injury of this character, is insufficient.59->4 

[§ 192] 7. Evidence.®> The evidence must be con- 
fined strictly to the damage done to the inheri- 
tance,°® and the proof must establish that the injury 
complained of is prejudicial to the reversionary 
interest and not merely to the estate in possession.®? 
The burden of proof is on the reversioner to show 
the date of the death of a life tenant, on which 
event his right to rents accrued;°* and this burden 
not being met there can be no decree in his favor 
for the rents.5® 

[§ 193] 8. Questions of Law and Fact.®° 
Whether the injury complained of is an injury to 
the reversion or merely to the possessory interest 
is a question of fact for the jury.*! 

[§ 194] 9. Damages. The reversioner can re- 
cover damages only for the injury done to the in- 
heritance and not for any injury to the preceding 
estate.“ He is not entitled to recover damages 


for a diminution in the value of propertv where he © 


has been allowed damages for making repairs and 
for loss of rentals.°? In an action for wrongfully 
mining and removing coal froin the land he may 
recover, not only the value of the coal taken, but 
also compensation for any damage done to the 
land or to the coal left in the mine.*¢ The measure 
of damages as to the coal removed is the value of 
the coal when first severed from its native bed, 
without deducting the expense ‘° severing it.% 


VII. EXECUTORY INTERESTS © 


[§ 195] A. Origin and History. Whatever the 
origin of uses, whether derived by the ecclesiastical 
chancellors from the Roman fidei commissum,*? or 
a native English growth,®® the system of uses was 
firmly established in England in the fifteenth cen- 
tury.*® Uses, however, were not enforced in the 


courts of law, and a feoffment to one to thé use 
of another was enforceable in chancery alone.”? In 
the courts of law the feofee to uses was considered 
as the legal owner and the cestui que use was rec- 
ognized, if at all, as a mere tenant at sufferance.7! 
In chancery the cestui que use was recognized as 


89. Edwards v, Edwards, 147 Ga. 
12, 92 SE 540. See also McNeill v. 
McNeill, 43 W. Va. 765, 28 SE 717 
(recognizing rule). ( 

[a] Premature suit.—Where land 
was granted by a deed intended to 
operate as a power to sell which pro- 
vided that, in default of payment of 
the purchase price within a certain 
time, the land should revert to the 
grantor or his heirs after the death 
of the grantor, equity will not deter- 
mine the rights of claimants to the 
reversion, either as to the land or 
the purchase price, until the time for 

payment has expired. McNeill v. 
McNeill, 43 W. Va. 765, 28 SE 717. 

[b] In Georgia upon the termina- 
tion of a life estate and the failure 
of contingent remainders the grant- 
or’s executor can recover the land 
of the widow of the deceased life 


tenant. Edwards v. Edwards, 147 
Ga. 12, 92 SH 540. Beds 
40. Mosca Town Co. v. Welling- 


ton, 39 Colo. 326, 89 P 783, 121 AmSR 
175. 

41. See Partition [30 Cyc 182]. 

42. See Partition [30 Cyc. 182]. 

43. See generally Parties [30 Cyc 
1 et seq]. 

44. Van Deusen v. Young, 29 N. 
Y. 9; Loven v. Roper, (N. C.) 101 SE 
263: Balcum v. Johnson, (N. C.) 98 
SE 532. 

{a] Thus owners of property in 
reversion after a life estate may re- 
cover for a trespass which causes 
permanent damage to such property 
and to the extent that it wrongfully 
affects or impairs the value of their 
estate or interest, and this without 


making the lite tenant a party. Loven 
v. Roper, (N. C.) 101 SE 263; Baleum 
v. Johnson, (N. C.) 98 SE 532. 

45. Putney v. Lapham, 10 Cush. 
(Mass.) 232. 

46. Fowlkes v. Wagoner, 
Ch. A.) 46 SW 586. 

47. See supra § 180. 

48. Hopper v. Barnes, 113 Cal, 636, 
45 P 874. 

49. See generally Pleading [31 Cyc 
1 et seq]. 

50. Ark.—Crowder vy. Fordyce 
Lumber Co., 93 Ark. 392, 125 SW 417. 
cat ogannres v. McDonough, 112 

Mo.—Proffitt v. Henderson, 29 Mo. 
325; Van Hoozer v. Van Hoozer, 18 
Mo. A. 19. 

N. J.—Tinsman v. Belvidere Dela- 
pres Ri 'Co;, (25° NY J2ii.'255, 64-AmD 

Eng.—Baxter v. Taylor, 4 B. & Ad. 
72, 24 HCL 41, 110 Reprint 382; Jack- 
son v. Pesked, 1 M. & S. 234, 105 Re- 
print 88. 

51. Van Hoozer v. Van Hoozer, 18 
Mo. A. 19. 

52. Chicago v. McDonough, 112 
eee 85; Proffitt vy. Henderson, 29 Mo. 

538-54, Beavers v. Trimmer, 25 N. 
el. a 
5 oo See generally Evidence 22 C. 

week 

56. Van Deusen v. 29 N. 
Y. 9 [rev 29 Barb. 9]. 

57. Tinsman vy. Belvidere Dela- 
ee RR, Co; 25 Ns, dc. 255, 64 'AmD 
58. McKee vy. Dail, 1 Tenn, Ch. A. 


(Tenn. 


Young, 


59. McKee vy. Dail, 1 Tenn. Ch: A. 
[38 Cye 


61. Tucker v. Newman, 11 A. & E. 
40; °39°* HEE 146," 113? Reprint” 327 
Young vy. Spencer, 10 B. & C. 145, 21 
ECL 70, 109 Reprint 405. 

62. Staudt Murphysboro Elecr 
tric Ry. vetes FCO. 69 at AS OT Gr 
Franklin Coal Co. v. McMillan, 49 
Md. 549, 33 AmR 280; Van Deusen v. 
Young, 29 N. Y. 9 [rev 29 Barb. 9]; 
Jordan v, Benwood, 42 W. Va. 312, 
Le SE 266, 57 AmSR 859, 36 LRA 

68. Stevens v, State, 65 Misc, 249, 
121 NYS 402: 

64 Franklin Coal Co. v. MeMil- 
lan, 49 Md. 549, 38 AmR 280. 

65. Franklin Coal Co. v. McMil- 
lan, 49 Md. 549, 33 AmR 280. 

66. See Wills [40 Cyc 1640 et 
seq]. 

67. 2 Blackstone Comm. p 327 et 
seq; Cruise Dig. Real Prop. tit: Use 
e 1 § 5; Digby Hist. Real Prop, (5th 
ed) p 316; 4 Kent. Comm p 290; 
1 Spence Eq. Jur. p 4364, 

68 8 Harv. L. Rev. p 127; 1 Law 
Quar. Rev. p 162; 2 Pollock & M. 
Hist. Eng, Law (2d ed) p 228 et seq. 

69. 2 Blackstone Comm. p 329; 
Digby Hist. Real Prop. (5th ed) p 
325; 1 Spence Eq. Jur. p 441. See 
also Trusts [89 Cyc 20]. 

70. 1Sanders Uses and Trusts p 20. 

71. 2 Blackstone Comm. p_ 328; 
Coke Litt. 271b Butler’s note; Cruise 
Dig. Real Prop. tit Use c 2 §§ 2, 4, 6; 
Digby Hist. Real Prop. (5th ed) p 
325; 4 Kent Comm. p 292. 


generally Trial 
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the real owner, and by the writ of subpena the feo- 
fee to uses could be compelled to deal with the 
estate as the cestui que use should direct.7? This 
equitable estate of the cestui que use was free from 
the technical rules governing the transfer of estates 
at common law.’* After a feoffment to uses, the 
use of a freehold estate might be transferred with- 
cut livery of seizin,’* and a feoffment of land to 
one to such uses as the feoffer might declare by his 
will was enforceable.7> Thus the liberty to devise 
lands which theretofore did not exist came into be- 
ing under the system of uses. The abuses of the sys- 
tem led parliament, in 1535, to attempt to abolish all 
uses, and by the statute of uses,’* it was declared 
that the estate of the cestui que use was transferred 
into a legal estate, so that its owner became com- 
plete owner in law as well as in equity.77 The 
transmutation by this statute of the use into a legal 
estate put a stop to wills of uses,’ but in 1540, by 
the Statute of Wills,’® a general liberty to devise 
real estate was established. The transfer of lands 
under these statutes retained many of the doctrines 
established in the courts of equity before the stat- 
utes,°° and hence arose those ‘‘executory limita- 
tions’’ by which future estates in lands may be 
created without the satisfaction of the technicali- 
ties required in the creation of remainders;*! a fee 
may be limited after, or in derogation of, a prior 
fee, and an estate may be limited to begin in futuro 
without the interposition of a precedent estate.®? 
And further it is possible to limit a quasi remainder 
in a chattel real or personal after a prior life estate 
therein.*? 

Construction and effect of statute of uses. Three 
points established by the courts in the construction 
of the statute of uses ** are of the utmost conse- 
quence in the doctrine of executory trusts. First, 
it was decided that the statute executed only one 
use, so that when a use was limited upon a use 
the second: use was void,®> but in process of time 
the second use was supported in equity as a trust.*® 
Second, as the statute requires a person ‘‘seized’’ 
of the land in order to transfer the legal estate to 
the cestui que use, the statute was interpreted not 
to apply to terms for years or to interests in chat- 
tels of which the owner was merely ‘‘possessed.’’ §* 
Third, an active trust was not executed by the 
statute.®> ! 

[§ 196] B. Definitions—1. 
tions and Executory Interests. An executory limi- 


Executory Limita- 


ESTATES 


[21 C. J.| 1023 
tation is a limitation of a future estate in lands or 
of a future interest in chattels or chattels real 
which would be invalid if made in an assurance at 
the common law, but which so far as regards lands 
is valid either in a will or in a conveyance to uses,’ 


.and so far as regards chattels real or personal is 


valid in England in a will and in the United States 
generally ina deed as well.8® Interests in realty 
created by such limitations are called executory 
interests,°? and may be divided into springing and 
shifting uses ®t and executory devises.%? 

[§ 197] 2. Springing Use. A springing use is 
a use limited to arise in futuro, either upon a con: 
tingency or at a time certain, which is independent 
of and does not take effect in derogation of any 
preceding interest.?5 

[§ 198] 3. Shifting Use. A shifting use is a 
use limited to take effect in derogation of some 
other estate °* previously limited by the same in- 
strument.*? Such a use is also called a secondary 
use.*6 

[§ 199] 4. Contingent Use. A contingent use 
is a use which is limited to take effect as a remain- 
der, although the term is sometimes loosely used 
to refer to future uses generally.%” 

[§ 200] 5. Executory Devise. An executory 
devise is such a limitation of a future estate or 
interest in lands or chattels as the law admits in 
the case of a will, although contrary to the rules 
of limitation in conveyances at common law.®® Al- 
though the term ‘‘executory devise’’ is used to in- 
clude as well interests in chattels as in lands, a 
limitation of a future interest in chattels, which 
takes effect by the application of a doctrine similar 
to that of executory devises of lands, is sometimes 
called with greater exactness an ‘‘executory be- 
quest.’’ °° Executory devises are not ordinarily 
designated as springing and shifting devises, al- 
though these terms are sometimes used as denoting 
executory devises which take effect in the same 
manner respectively as springing and shifting uses.? 

How affected by statute of uses. Before the 
statute of uses? a will operated as a declaration 
of uses, and future interests might be created by a 
will with the same freedom as by a shifting or 
springing use. After the statute of wills* an ex- 
ecutory devise was allowed, according to the preva- 
lent conception of a will and in furtherance of the 
testator’s intention, to have the same effect in the 
creation of interests in futuro as a conveyance in- 


72. 2 Blackstone Comm, p 328 et 
seq; Coke Litt. p 271b Butler’s note; 
Digby Hist. Real Prop. (5th ed) p 
326; 1 Spence Eq. Jur. p 444. 

73. Cruise Dig. Real Prop. tit Use 
c.2 § 26; 4 Kent Comm. pp 291, 293. 

74, 2 Crabb Real Prop. § 1670; 
Digby Hist. Real Prop. (5th ed) p 
330; 4 Kent Comm. p 291. 

75. Wright v. Methodist Episcopal 
Church, Hoffm, (N. Y.) 201; 2 Black- 
stone Comm. p 375; Coke Litt. p 111b 
Hargrave’s note 1; Cruise Dig. Real 


Prop. tit Use c 2 § 34; Digby Hist. 
Real Prop. (5th ed) p 3877, 378; 4 
Kent Co.am. pp 298, 504; Pollock 


Land Laws (3d ed) p 95. 


76. St. 27 Hen. VIII c 10. 
77. 2 Blackstone Comm. p 333; 
Digby Hist. Real Prop. (5th ed) Dp 


854; 4 Kent Comm. p 294. (\ 

78. 2 Blackstone Comm. p 373; 
Coke Litt. p 111b Hargrave’s note 1; 
Digby Hist. Real Prop. (5th ed) pp 
346, 378; 4 Kent Comm. p 504. 

79... St. (32 Hen. VIII ct. 

80. Digby Hist. Real Prop. feeb 


ed) p 354; 4 Kent Comm. p 294 et 
seq. 

81. Sée supra § 130 et seq. 

82. Doe v. Considine, 6 Wall. 


(U. 8S.) 475; 2 Blackstone Comm, pp 
Liseresse Challis” Real. Prop. p 137; 
4 Kent Comm, p 269; Williams Real 
Prop. (6th Am. ed) p 289. 

83. See infra § 249 et seq. 

84. St. 27 Hen. VIII c 10. 

85. See Trusts [39 Cyc p 204]; 2 
Blackstone Comm. p 3385; Tyrrel’s 
Case, 2 Dyer 155a, 73 Reprint 336. 

86. Sambach v. Dalston, Toth, 188, 
21 Reprint 164, 4 Green Bag p 83. 

87. See Trusts [39 Cyc 204]; 2 
Blackstone Comm. p 336; Challis 
Real Prop. p 138; 1 Sanders Uses and 
Trusts p 263; 1 Spence Eq. Jur. pp 
466, 467; Williams Pers. Prop. (7th 
Eng. ed) p 262. 

88. See Trusts [39 Cyc 204]; 2 
Blackstone Comm. p 336. 

s9. Challis Real Prop. p 139. 
see infra §§ 197-202, 204-213. 

Remainder in personalty see infra 
§ 250. 2 

90. Challis Real Prop. p 141. 

91. See infra §§ 197, 198. 

92. See infra § 200. 

93. 4 Kent Comm. pp 297, 298. See 
also Wills [40 Cyc 1648]. 

[a] Another definition.—“A use 
which, as the word denotes, springs 
up or rises on a future-event, where 


And 


no preceding use is limited.” 
Real Prop. § 1676. 

{b] Springing interest.—An inter- 
est to take effect on the regular de- 
termination of a determinable fee 
is a springing interest. Smith Exec. 


Crabb 


Ints. § 126. 
94. Crabb Real Prop. § 1676; 4 
Kent Comm. p 296; Stephen Comm. 
(13th ed) p 385. 

95. Challis Real Prop. p 141; 4 
Kent Comm. p 296. See also Wills 
[40 Cyc.1648]. 

96. 2 Blackstone Comm. p 835; 4 
Kent Comm. p 296. 

97. Sweet L. D.; Crabb Real Prop. 
§ 1676; 4 Kent Comm, p 298. 


Remainder generally see supra 
§ 130 et seq. 
98. See Wills [40 Cyc 1644]; 


Fearne Rem. p 385; 1 Jarman Wills 
(6th ed) p 822; 4 Kent Comm, p 264; 
Smith Exec. Ints. § llla. 

99. Fearne Rem. p 402, Butler’s 
note 385; 1 Jarman Wills (6th ed) p 
837; Williams Pers. Prop. (7th ed) p 
260. 

1. Challis Real Prop. p 141. 
also Wills [40 Cyc 1648]. 

2. St. 27 Hen. VIII c 10, 

Sy. St, 32) Hen. “Vill cat: 


See 
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ter vivos to uses under the statute of uses.4 An 
executory devise, however, generally transfers the 
freehold directly to the devisee in a manner analo- 
gous to the operation of uses, but without any ref- 
erence to the statute,> and yet a devise to one to 
the use of another will be interpreted just as a sim- 
ilar settlement of uses in a conveyance inter vivos.® 

[§ 201] 6. Conditional Limitation’ A condi- 
tional limitation is properly a limitation cutting 
short an estate already granted and substituting an- 
other in its stead.’ It includes, therefore, both shift- 
ing uses and shifting executory devises.* The term 
‘‘eonditional limitation’’ is also used less happily 
in the sense of a collateral limitation.® 

[§ 202] 7. Collateral Limitation. A collateral 
or special limitation is one which marks the ex- 
treme duration of an estate and at the same time 
indicates an uncertain event, the happening of 
which will put an end to it before the expiration 
of that period.?? 

[§ 203] C. Remainders Favored in Construc- 
tion. Usually where a gift is so limited that it 
can take effect as a remainder it will not be con- 
strued as an executory limitation." 

[§ 204] D. Classes of Executory Limitations— 
1. General Classification. Executory limitations are 
ordinarily classified into three classes:!? (1) Where 


4. Challis Real Prop. p 137; Digby 
Hist. Real Prop. (5th ed) p 381 et 
seq. 

5 2 Blackstone Comm. p 334; 1 
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is a devise in the same will to take 
effect in derogation and abridgement|to a 
of that estate before the period of | v. 
its regular and proper continuance is 


the devisor or settlor parts with his whole fee sim- 
ple, but upon some contingency qualifies that dis- 
position and limits an estate on that contingency ;1% 
(2) where the devisor or settlor, without parting 
with the immediate fee, gives a future estate to 
rise either upon a contingency or at a period cer- 
tain, unpreceded by, or not having the requisite 
connection with, any immediate freehold to give it 
effect as a remainder;'+ and (3) executory limita- 
tions of chattels real and personal.’® 

[§ 205] 2. Real Property—a. After Fee—(1) 
In General. Limitations after a fee simple *® must 
take effect, if at all, as an executory limitation,’ 
since such limitation could not take effect at com- 
mon law as a remainder.1® After a conditional fee 
an executory devise may be valid.?® 

[§ 206] (2) On Failure of Issue. A devise 
after a failure of issue, where the preceding lmi- 
tation is held to create a fee simple, creates a de 
feasible fee with an executory devise over, and will 
take effect or not according as the failure is to 
happen on a contingency within the period allowed 
by the rule against perpetuities or is upon an in- 
definite failure of issue.2° If the devise on failure 
of issue is held to create an estate tail by implica- 
tion,?? it seems that the limitation over will be 
good where the common law still prevails without 


case the tenant in tail succeeds 
certain peerage (Harrison 
Round, 2 De SoG: 


190, 51 EngCh 190, 42 Reprint 844; 


[§§ 200-206. 


Spence Eq. Jur. p 470, 471. 

[a] Rule applied.—Thus, an ex- 
ecutory bequest of a chattel interest 
is valid, although the statute of uses 
did not apply to chattels or chattels 
real. Lampet’s Case, 10 Coke 46b, 77 
Reprint 994; Manning’s Case, 8 Coke 
94b, 77 Reprint 618. 

6. Digby Hist. Real Prop. (5th ed) 
p 383; 2 Jarman; Wills (6th ed) p 
kins 1 Sanders Uses and Trusts p 


{a] Intention of testator.—It is 
said that although the law will not 
force the operation of the statute of 
uses upon devises to which it is 
testator’s intention it should not ex- 
tend, yet it will apply it to those 
cases to which it is his intention 1t 
should extend. Coke Litt. 271b But- 
ler’s note (1) div VIII. 

7. See supra § 42. 

8. Gray Perp. § 54; 
on Alien. § 22 note. 

9. Gray Restr. on Alien. § 22 note; 
Smith Exec. Ints, § 148. See also in- 
fra, § 202. 

10. Sweet L. D.; 4 Kent Comm. p 
129; Smith Exec. Ints, § 34. 

11. See supra § 150. : 

12. Scatterwood v. Edge, 1 Salk. 
229, 91 Reprint 203; Purefoy v. Rog- 
ers, 3 Saund. 380, Williams note 9, 
85 Reprint 1181; Challis Real Prop. p 
140; Fearne Rem. p 299 et seq; 4 
Kent Comm. p 268. 

{a] Preston’s classification.—First: 
This is the same as the first class of 
the text; second, when testator gives 
a future interest of freehold, to arise 
either on a contingency, or at a time 
certain, but does not depart with the 

_fee at present, or limit any’ immedi- 
ate freehold; third, where testator 
gives a future interest of freehold, 
to take effect in possession after, and 
in subordination to, a particular es- 
tate of freehold; but the estate of 
freehold must necessarily determine 
before the more remote interest can 
come into its place, thus leaving an 
intermediate space between the ac- 
tual determination of one estate and 
the commencement of the other es- 
tate; fourth, where a particular es- 
tate, as distinguished from the fee, 
either with or without a disposition 
of the fee, is given by will, and there 


Gray Restr. 


accomplished; or where an estate tail 
or an estate for life is limited to one 
person, and on an event that estate 
is to cease and be defeated and an- 
other estate is to arise, or a remain- 
der is to be accelerated and take its 
place; fifth, where an estate tail, or 
an estate in fee, is on some event re- 
duced to an estate for life; and 
sixth, where there is a devise of an 
eState of inheritance, or any other 
estate, and on some event a particu- 
lar estate to a stranger is introduced 
to take place in derogation of the es- 
tate of inheritance, and to a partial 
although not total exclusion of the 
same. Preston Abstr. p 123 et 


13. See infra § 205 et seq. 

14. See infra §§ 209, 210 et seq. 

15. See infra § 249 et seq. 

16. See infra § 208. 

17. Bristol v. Atwater, 50 Conn. 
402; Siegwald v. Siegwald, 387 Ill. 
430; Dallam y, Dallam, 7 Harr. & J. 
(Md.) 220; Chew v. Keller, 100 Mo. 
362, 183 SW 395. 

[a] Thus (1) executory limita- 
tions of this character may take ef- 
fect in defeasance of a fee simple or 
a fee tail, or may await the regular 
determination of a determinable fee 
provided it does not offend the rule 
against perpetuities. Challis Real 
Prop. p 140. (2) Executory devise 
may be limited after fee defeasible 
on failure to pay money (Winchelsea 
v. Wentworth, 1 Vern. Ch. 402, 23 
Reprint 544), (3) or defeasible on the 
payment of money to the devisee 
(Marks v. Marks, 10 Mod. 419, 88 Re- 
print 789). 

[b] A limitation in derogation of 
an estate tail (1) may be good as a 
shifting use or shifting executory de- 
vise. So where an estate tail is 
granted to A with the proviso that if 
certain estates come to A or to the 
heirs of his body, the estate tail is 
to shift to B. Nicolls v. Sheffield, 2 
Bro.. Ch. 215, 28 Reprint 121; Har- 
rison v. Round, 2 De G. M, & G. 190, 
51 BEngCh 190, 42 Reprint 844. (2) 
So when the ,estate tail is to shift in 
case the tenant in tail fails to take 
the name and arms of testator 
(Doe v. Savile, 3 A. & 1." 2, 897, 30 
BCL 261, 111 Reprint 658), (3) or in 


Carr v. Erroll, 6 East 58, 102 Reprint 
209). 

{c] Fee after double. contingency.— 
A testator left a fee to his two sons, 
A and B, “but if either of my said 
sons should die without issue living 
at the time of his death,” his inter- 
est to go to the survivor, “and if the 
survivor should die without leaving 
issue at the time of his death, then” 
over to C. A died leaving issue and 
afterward B died without issue. It 
was held that the fee given to B 
went to his heirs and not to C, be- 
cause for the limitation over to C to 
vest two contingencies must concur, 
namely, B must die without issue, 
and living A. Gordon y. Gordon, 32 
S.°C.. 563) aS 334: 

18. See supra § 142. 

Rule as changed by statute see in- 
fra § 210. 

19. Smith vy. Hunter, 23 Ind. 589; 
Groves v. Cox, 40 N. J. L. 40; Row- 
land v. Warren, 10 Or. 129. 

{a] In South Carolina it ap- 
pears that a different rule has Le 
vailed. Williams v, Caston, 32 CG. 
L, 130; Buist v. Dawes, 23 S. o Ea. 


37 [foll but crit Bedon vy. Bedon, 18 | 


S. C. L. 231]; Whitworth v. Sturckey, 
18 S. C. Eq. 404; Adams vy. Chaplin, 
10 S. C. Kg. 265; Bailey v. Seabrock, 
97S: 4G) Haw4ly: pasvcks v. Vander- 
horst, 8 S, CG. Ea. 

20. See Wills [40 see 1644]. 

{a] Marriage settlement.—A dis- 
position of this type may be made 
by marriage settlement operating 
under the statute of uses. Carver v. 
Aston, -4; Pet. -GUi"'S.) oly Tiebweda (61; 
Lloyd v. Carew, Show. P. C. 137, 1 
Reprint 93. 

[b] By deed (1) a fee cannot be 
limited after a fee, but this may be 
done by executory devise. Kron y. 
Kron, 195 Ill. 181, 62 NE 809; Strain 
vs Sweeny, 163 Ill. 603, 45 NE 201; 
Glover v. Condell, 163 Ill. 566, 45 NE 
173, 35 LRA 360 [overr Ewing v. 
Barnes, 156 Ill. 61, 40 NE 325, and 
lim Silva v. Hopkinson, 158 Ill. 386, 
41 NE 1013]. (2) But by statute in 
some jurisdictions a fee can be so 
limited. See supra § 142; infra § 210; 
Shealy v. Wammock, 115 Ga. 913, 42 
SE 239 

21. See supra § 46 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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regard to whether the failure of issue is defiriite or 
indefinite and without regard to the distinetion be- 
tween remainders and executory devises,?? although 
there are authorities which are not in harmony with 
this rule.2* Under statutes which have abolished 
estates tail** the validity of such limitations if 
construed as executory devises will in general de- 
pend on whether the limitation is on a definite 
or indefinite failure of issue.?5 \ 

[§ 207] (3) Alternative Limitations. A fu- 
ture interest may be limited in the alternative so 
as to take effect either after a fee which is to arise 
in a certain contingency and which is then to be 
determinable upon a contingency, when the sub- 
sequent gift operates as an executory devise; or, in 
ease the fee so limited never vests, the future in- 
terest may take effect immediately after the termi- 
nation of the first estate as a contingent remainder.?¢ 

[§ 208] (4) In Partial Derogation of Fee. 
When an executory interest is limited upon a con- 
tingenecy in derogation of a preceding fee, it has 
been held that the fee will be completely destroyed 
by the vesting of such executory interest, although 
it is but a life estate;?7 but the better rule is that 
the fee is divested only so far as is necessary to 
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give effect to such executory interest, and subject 
Ae oe remains in the heirs of the prior devisee in 
Ces 

[§ 209] b. In Derogation of Life Estate. A 
gift to take effect in derogation of a preceding life 
estate is an executory devise or shifting use.?? 
If made by deed the gift over is a conditional limi- 
tation or a shifting use.?? 

[§ 210] ¢. Estates in Futuro—(1) In General. 
A freehold in futuro would arise whenever by a 
deed operating at common law a freehold estate 
was limited to begin after the expiration of a defi- 
nite interval of time, or upon the happening of a 
specified event or contingency, other than the nat- 
ural expiration of a precedent estate of freehold.* 
In consequence of the abeyance of the freehold 
which would result if such a conveyance were al- 
lowed to take effect, all conveyances purporting to 
create a freehold in futuro are void at common 
law.*? But by operation of the statute of uses °3 
or statutes authorizing testamentary dispositions ** 
a freehold to begin in futuro can take effect by way 
of executory devise *> or springing use.** These . 
include future freeholds limited to arise either 
without any precedent estate,?7 or a contingent es- 


22. Taylor v. Taylor, 63 Pa. 481, 
3 AmR 565; Gray Perp. § 212. 


23. Hall v. Chaffee, 14 N. H. 215; 
Bells’ y. Gillespie, 5 Rand. (26 Va.) 
276. 

24. See supra § 58. 

25. Hertz v. Abrahams, 110 Ga. 
707, 36 SE 409, 50 LRA 361; For- 


man y. Troup, 30 Ga. 496; Jordan v. 
Roach, 32 Miss. 481; Wilson v. Wil- 
son, 32 Barb. (N. Y.) 328; Randolph 
WewwWrisht, ws. Van COS Bly srw. 
Wynne, 22 Gratt. (63 Va.) 224; BelUs 
v. Gillespie, 5 Rand. (26 Va.) 273; 
Carter v. Tyler, 1 Call (5 Wa.) 165. 
26. Doe v. Selby, 2 B. & C. 926, 9 
ECL 398, 107 Reprint 626; Doe v. 
Fonnereau, 2 Dougl. 487, 99 Reprint 
311; Evers v. Challis, 7 H. suCast 
531, 11 Reprint 212 [rev 18 Q. B. 231, 
83 ECL 231, 118 Reprint 87, and aff 
18 'Q. B. 224, 88 ECL 224, 118 Reprint 
84]; Gulliver v, Wickett, 1 Wils. C. 
P. 105, 95 Reprint 517. See Green v. 


Head, 54 Misc. 454, 104 NYS 383 
(under statute). See also Wills [40 
Cyc 1645]. 

27. Doe v. Roe, 6 Del. 398; Fearne 
Rem: p 251. 


28. Hopkins v. Pease, 8 Oh. Cir. 
Ct. 246, 4 Oh. Cir. Dec. 435; Getenby 
Vaeliorzan, iy @. Bal. (6855. 1 Jar 
man Wills (6th ed) p 825; 2 Powell 
Devises (3d ed by Jarman) p 240; 2 
Preston Abstr. pp 140, 142. 

29. U. S.—WNichols v. Haton, 91 U. 
S) 716, 23 L. ed. 254. 

Ind.—Conger v. Lowe, 124 Ind. 368, 
24 NE 889, 9 LRA 165. 

Mo.—Hoselton vy. Hoselton, 166 Mo. 
182, 65 SW 1005. : 

N, J.—Emery v. Van Syckel, 17 N. 
J. Eq. 564. : 

N. Y.—Bramhall v. Ferris, 14 N. Y. 
41, 67 AmD 113. 

W. Va.—Furbee v. Furbee, 49 W. 
Va. 191, 38 SE 511. 

Eng.—Blackman v. Fysh, [1892] 3 
Ch. 209; Rochford vy. Hackman, 9 
Hare 475, 68 Reprint 597. 

See also supra §§ 198, 200. 

[a]. Dlustrations.—(1) Where there 
is a devise of a life estate to A pro- 
vided he lives on and occupies the 
jand, with a devise over, the devise 
over is valid. Conger v. Lowe, 124 
Ind. 368, 24 NE 889, 9 LRA 165. (2) 
So a limitation to A so long as he 
shall pay taxes on the property and 
in default over. Hoselton v. Hosel- 
ton, 166 Mo. 182, 65 SW 1005. (3) 
So a limitation to A for life, subject 
to be defeated on her marriage. Fur- 
bee v. Furbee, 49 W. Va. 191, 38 SH 
§11. 
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30. Camp iv. Cleary, 76 Va. 140; 


Re Muggeridge, Johns. Ch. 625, 70 
Be ene 569. See also supra §§ 198, 
31. 1 Law Quart. Rev. p 413. 


32. Barwick’s Case, 5 Coke 94b, 77 
Reprint 199; Roe v. Tranmer, 2 Wils. 
C. P. 75, 95 Reprint 694, Willes 682, 
125, Reprint 1383;-4 Kent Comm. p 
234; Sanders Uses (4th ed) p 109. 
See also supra § 141. 

33. (Sh27 Hens, VEL “e¢-10- 

[a] By the operation of the stat- 
ute of uses (1) which transfers the 
seizin to the use, a freehold in fu- 
turo may be created, because by con- 
veyances to use the seizin is never 
in abeyance; for so much of the seiz- 
in as does not coalesce with the use 
of the cestui que use remains with 
the grantor or results back with the 
resulting use to him (Cruise Dig. tit 
Use c 4 § 16 et seq; Fearne Rem. p 
40; 1 Spence Eq. Jur. p 488), (2) and 
remains in him, subject to be divest- 
ed and transferred to the cestui que 
use when the contingency happens 


upon which the use in him is to 
arise (Penhay v. Hurrell, 2 Freem. 
Ch: 258, 22 Reprint 1195; Pybus v. 


Mitford, 2 Lev. 75, 83 Reprint 456, 1 
Vent. 372, 86 Reprint 239; Coke Litt. 
p 23a; Fearne Rem. p 40 et seq; 1 
Law Quart. Rev. p 414). 

{b] Use by implication.—A use 
which remains in the grantor is 
called a use by implication, in con- 
tradistinction from a resulting use. 
A use by implication arises on con- 
veyances which operate without 
transmutation of possession, a re- 
sulting use on conveyance which op- 
erates, at the common law, as feoff- 
ment and fine, Cruise Dig. tit Use c 4 
§§ 17, 28. " 

{c] Use resulting for particular 
estate.—(1) It has been declared that 
the whole use results to the grantor, 
on which the springing use operates 
as does a shifting use upon the pre- 
ceding limitation, and that by no 
possibility can a use result for a 
particular estate only. 1 Leake Dig. 
Land Laws pp 352, 353; Hayes Con- 
veyancing Apperdix II p 2. (2) But 
on the other hand it has been said: 
“This doctrine of the resulting of the 
use was applied as well to particu- 
lar estates carved out of the use, as 
to the complete use in fee.” 1 Law 
Quart. Rev. p 414. 

[d] To whom resulting use re- 
sults.—Therefore, where husband 
and wife covenanted to levy a fine of 
ithe wife’s lands to the use of the 


heirs of the body of the husband on 
the wite begotten, remainder to the 
right heirs of the husband; and they 
had issue, and the wife died first, 
then the ‘issue, and then the hus- 
band, it was held that the resulting 
use would not support the remainder 
over, because it could result to the 
wife alone and she died during her 
husband's life. Davis v. Speed, 
Carth. 262, 90 Reprint 755, Holt K. B. 
730, 90 Reprint 1302, 4 Mod. 153, 87 
Reprint 318, 12 Mod, 38, 88 Reprint 
1150, 2 Salk. 675; 91 Reprint 574, 
Show. P. C. 104, 1 Reprint 72, Skin. 
351, 90 Reprint 156. 

34. See St. 32 Hen; VIII c 1; stat- 
utory provisions; and Wills [40 Cyc 
1644]. - 

[a] For the reason that (1) whatever 
interest remains undisposed of by a 
will passes to the heir at law (see 
Wills [40 Cye 1941]; Chambers -v. 
Brailsford,.18 Ves. Jr. 368, 34 Reprint 
356, 1 Law Quart. Rev. p 413); (2) that 
portion of the estate left undisposed 
of by a devise in futuro passes to 
the heirs of testator (Miller v. 
Chittenden, 4 Iowa 252; Nightingale 
v. Burrell, 15 Pick.. (Mass.) 104; 
Rupp v: Eberly, 79 Pa. 141; Cham- 
bers v. Wilson, 2 Watts (Pa.). 495; 
Harris v. Barnes, 4 Burr: 2157, 98 
Reprint 125; Pay’s Case, Cro. Eliz, 
878, 78 Reprint 1103). 

35. Smith Exec. Ints. § 127a. 
supra § 200. 4 

36. Smith Exec. Ints. § 127a. See 
also supra § 197. 

87. See cases infra this note. : 

{a] Limitations by deed.—(1) A 
covenant to stand seized to the grant- 
or’s son after the death of the grant- 
or. Wallis v. Wallis, 4 Mass, 135, 3 
AmD 210; Osman. v. Sheafe, Carth, 
307; 90 Reprint 781, 3 Lev. 370, 83 
Reprint 735; Doe v. Whittingham, 4 
Taunt. 20, 128 Reprint 234; Roe v. 
Tranmer, Willes 682, 125 Reprint 
1383, 2 Wils. C. P. 75, 95 Reprint 694. 
(2) A deed of bargain and sale to 
take effect in possession at the “‘mar- 
riage or death’ of the grantor. Bell 
v. Scammon, 15 N. H. 381, 41 AmD 
706. (3) A feoffment to the use of 
the feoffer and wife after marriage. 
Woodliff v, Drury, Cro. Bliz. 439, 78 
Reprint 679. (4) A covenant to stand 
seized to the use of the heirs male 
of the body of the covenantor, Py- 
bus v. Mitford. 2 Lev. 75, 83 Reprint 
456, 1 Vent. 372, 86 Reprint 239, 

[b] Limitations by devise.—(1) A 
devise to A to begin six months or 
ten years after testator’s decease. 


See 
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tate limited after a term for years,°* or an estate 
limited after a freehold estate and a further inter- 
val of time.*® 

[§ 211] (2) To Persons Not in Esse. A limi- 
tation of realty to a person not in esse may be ef- 
fected by executory devise or by springing use.*° 
It seems that even where a devise is so worded as 
to appear to be an immediate present devise, it will 
be effectuated if there exists the least circumstance 
from which to collect the testator’s intention that 
the gift is anything else than an immediate devise 
to take effect in presenti.*4 

[§ 212]. (3) To Arise on Contingency after 
Term of Years. A limitation to arise on a contin- 
gency after a term of years may take effect as an 
executory devise or springing use.*” 

[§ 213]. (4) Covenant to Stand Seized and 
Deed of Bargain and Sale. Under the statute of 
uses,** freeholds to begin in futuro may be created 
by covenant to stand seized,** or by deed of bar- 
gain and sale,#® according as the consideration is 
a consideration of blood or marriage or a valuable 
consideration. A deed drawn as and intended to 
operate as a common-law conveyance, but ineffec- 


Blanchard vy. Maynard, 103 Ill. 60; 
Clark ‘v. Smith, Lutw. 798, 125 Re-|L. ed. 617; 
print 416. (2) A devise to A from |Iowa 252; 

Michaelmas following for five years, | ed.) p 219; 

remainder to B and his heirs. The [a] 
testator dies before Michaelmas. The 
remainder as a remainder cannot 
take effect, but B may take by way 


ESTATES 


Snug Harbour, 3 Pet. (U. S.) 144, 7 
Miller v. Chittenden, 4 
Powell Devises (3d Am. 


Devisee capable at devisor’s 
death.—(1) It has * been held that 45. 
when an executory devise is limited 
per verba de presenti, 


eae <! 


[§§ 210-214 


tual because it purports to convey an estate in fu- 
turo, will be construed, ut res magis valeat quam 
pereat, to operate as a covenant to stand seized 
or a deed of bargain and sale.*® 

[§ 214] E. Incidents and Characteristics—1. 
Validity of Executory Limitations—a. Effect of 
Power in First Taker to Defeat Executory Limita- 
tion. It has been laid down that executory limita- 
tions differ from contingent remainders in that con- 
tingent remaimders are defeasible upon the destruc- 
tion, of the partictlar estate, while executory limi- 
tations are independent of the particular estate, 
and no act which the first taker may do can defeat 
the legal consequence of the contingency happen- 
ing, that is, ean defeat the vesting of the estate if 
the contingency happens.** Hence it has been rea- 
soned that where the gift to the first taker is ae- 
companied with the absolute power of disposal, the 
gift over fails.48 But the'rule as stated is not uni- 
versal in its application, for it has been decided 
that an executory limitation after an estate tail 
may always be barred by the tenant in tail.*® In 
any case it forms no ground for the inference drawn 
in cases where the first taker has an absolute power 


strued as such covenant, and there- 
fore valid. West v. West, 155 Mass. 
317, 29 NE) 582;' Hall vy. Bliss, 118 
Mass. 554, 19 AmR 476; Trafton v. 
Hawes, 102 Mass. 533, 3 AmR 494. 
Ill.—Shackelton v. Sebree, 86 
Ill. 616. 

Me.—Wyman vy. 50 Me. 


that is, where Brown, 


of executory devise. Pay’s Case, Cro. 
Eliz. 878, 78 Reprint. 1103; Fearne 
Rem. p 400. (38) A devise of lands 
in the United States to A on his be- 
coming a citizen thereof or being 
“otherwise qualified by law to take 
and hold real estate within the 
same.” Beard v, Rowan, 9 Pet. (U. 
S$.) 301, OC Led: 235 faffe2e re Cas. 
No. 1,181, 1 McLean 135]. (4) A de- 
vise to any member of a certain class 
who shall “come from Ireland first,” 
‘Gf so be they shall or do come with- 
in the term of six years after they 
shall get lawful word hereof by 
writing,” creates a valid executory 
devise, and there being no disposi- 
tion of the freehold pending compli- 
ance with the condition specified, it 
descends ad interim to the heirs at 
law of the testator. Chambers v. 
Wilson, 2 Watts (Pa.) 495. 

38. See infra § 212. 

89. Rupp v. Eberly, 79 Pa. 141; 
Dean v. Dean, [1891] 3 Ch. 150. 

[a] Rule applied.—(1) A devise 
on the contingency of B having more 
children after the testator’s death. 
Rupp v. Eberly, 79 Pa. 141. (2) A 
devise to the children of A living at 
B’s decease or thereafter to be born 
takes effect as to the after-born chil- 
dren as an executory devise. Dean 
v. Dean, [1891] 3 Ch. 150; Miles v. 
Jarvis, 24 Ch.'D, 633; In re’ Lech- 
mere, 18 Ch. D. 524. 

' 40. 2 Preston Conveyancing (3d 
ed) p 153. See cases infra this note. 

[a] By deed of bargain and sale 
a fee may be limited upon a contin- 
gency to vest in a person not in esse 
at the date of the deed. Ocheltree v. 
McClung, 7 W. Va. 232; Gray Perp. § 
64; 4 Kent Comm. p 244. . Contra 
Heyns v. Villars, 2 Sid. 157, 82 Re- 
print 1309. 

[b] Corporation not in esse.—(1) 
A devise to a corporation not in esse 
may be valid as an executory devise. 
McIntire Poor School v. Zanesville 
Canal, ete. Co., 9 Oh. 203, 34 AmD 
436. (2) Soa gift by deed to a char- 
itable corporation not in esse may 


be good. Miller v. Chittenden, 4 
Towa 252, 2 Iowa 315; Schenectady 

eh Church v. Veeder, 4 Wend. (N. 
.) 494, 


41. Inglis vy. New York Sailor’s 


the devisee is mentioned as a person 
in present existence and the com- 
mencement of the estate devised is 
not expressly referred to a future 
period, then the devisee must be a 
person capable at the death of the 
devisor, or otherwise the devise will 
be void. Scatterwood v. Edge, 12 
Mod. 278, 88 Reprint 1320, 1 Salk. 
229, 91 Reprint 2038; Goodright v. 
Cornish, 4 Mod, 255, 87 Reprint 380, 
1 Salk, 226, 91 Reprint 200; Fearne 
Rem. p 532. (2) This rule seems 
now exploded, and the question is 
merely of the testator’s intent. Har- 
ris v. Barnes, Ambl. 666, 27 Reprint 
432, 4 Burr. 2157, 98 Reprint 125, 1 
W. BI. 643, 96 Reprint 374; Doe v. 
Carleton, 1 Wils. C. P. 225, 95 Re- 
print 587; Fearne Rem. p 535. See 
also Wills [40 Cye 1645 et seq]. 

42. Harris v. Barnes, Ambl. 666, 
27 Reprint 432, 4 Burr. 2157, 98 Re- 
print 125, 1 W. Bl. 643, 96 Reprint 
374; Gore v. Gore, 2 P. Wms. 28, 24 
Reprint 629; Doe y. Carleton, 1 Wils. 
Cc. P. 225, 95| Reprint: 587. 

[a] Persons not in esse.—(1) Two 
old cases hold that a limitation in a 
deed of a freehold by way of use 
to a person not in esse after a term 
of years is void. Rawley v. Holland, 
2 Eq. Cas. Abr. 753 par 1, 22 Reprint 
638; Adams v. Savage, 2 Ld. Raym. 
854, 92 Reprint 71, 2 Salk. 679, 91 
Reprint 577. (2) But these cases are 
no longer regarded as stating the 
correct rule, Cruise Dig, tit Uses c 
4 § 33; Fearne Rem. p 42; Gray Perp. 
§§ 59, 60; 1 Law Quart. Rev. p 412; 
Sanders Uses (4th ed) p 142. 

43. St. 27 Hen. VIII c 10. 


44. Miller v. Goodwin, 8 Gray 
(Mass.) 542; Exum y. Canty, 34 
Miss. 533; U. S. Bank v. Housman, 


6 Paige (N. Y.) 526; Doe v. Whit- 
tingham, 4 Taunt, 20, 128 Reprint 
234; Roe v. Tranmer, 2 Wils. C. P. 
75, 95 Reprint 694, 2 Smith Lead. 
Cas. 506. 

[a] In Massachusetts, where the 
peculiar doctrine obtains that a pe- 
cuniary consideration as well as a 
coasideration of natural love and af- 
fection will support a covenant to 
stand seized, a deed conveying a 
freehold in futuro supported by pe- 
cuniary consideration will be con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


139: 

N. H.—Bell v. Scammon, 15 N. H. 
881, 41 AmD 706. 

N. Y.—Rogers v. Eagle Fire Co., 9 
Wend. 611. 

Wis.—Ferguson y. Mason, 60 Wis. 
377, 19 NW 420. 

Eng.—Davis Vv. Speed, 12 Mod. 38, 
88 Reprint 1150. 

[2] In Massachusetts the anoma- 
lous doctrine obtains that an estate 
in futuro cannot be created by deed 
or bargain and sale. Brewer vy. Har- 
dy, 22 Pick. (Mass.) 376, 33 AmD 747; 
Gale v. Coburn, 18 Pick. (Mass.) 39%; 
Welsh v. Foster, 12 Mass. 93. 

46. Bedell’s Case, 7 Coke 40a, 77 
Reprint 470; Doe v. Whittingham, 4 
Taunt, 20, 128 Reprint 234; Roe v. 
copnmer, 2 Wils. Coven sated 95 Reprint 

47. Fearne Rem. p 418. 
§ 220. 

— Ala.—McRee v. Means, 34 Ala. 
Ga.—Cook v. Walker, 15 Ga. 457. 
Ill.—Wolfer v. Hemmer, 144 Til. 

ae 33 NE 751, 

H.—Burleigh v. Clough, 52 N. 

H. Neer 13 AmR 28. 

N. Y:—Jackson v. Robins, 16 Johns. 
537; Jackson y. Bull, 10 Johns. 19. 

Pa.—Fisher v. Wister, 154 Pa. 65, 


See infra 


25 A 1009. 
Tenn.—Bean v. Myers, 1 Coldw. 
226; Smith v. Bell, Mart. & Y. 302, 


17 AmD 798. 

Vt.—Randall v. Josselyn, 
557, 10 A527: 

Eng.—4 Kent Comm. p 270. 

{a] The passage in Fearne upon 
which the cases in the United States 
are founded, referred, it is said, to 
the first taker’s power to bar by 
common recovery or: fine only; that 
is, the first taker’s preventing the 
regular effect of the contingency 
when it happens, not to his power to 
decide whether the contingency shall 
happen or not. Kent vy, Armstrong, 
6 N. J. Eq. 637: Andrews v. Roye, 46 
8S. C. L. 536, 32 AmLRegNS p 1041; 
Gray Restr. on Alien § 69. 

{[b] In New York the principle 
seems to be negatived by statute. 
page re v. Firth, 132 N. Y. 7, 29 NE 


49. See infra § 220. 


59 Vt. 


—_—— 


§§ 214-217] 


& 

of disposal, for whether the contingency shall hap- 
pen or not is frequently made dependent on his 
will.5° 

[§ 215] b. Limitation on Repugnant Contin- 
gency—(1) In General. It is a broad rule that 
neither by deed nor will can an estate be settled 
upon a contingency repugnant to the essential na- 
ture of that estate, and, therefore, a gift limited 
over on such a repugnant contingency fails;°1 and 
it has been said that any limitation over after a 
gift of the fee simple or an absolute property is 
void, such a limitation being in its very nature re- 
pugnant to the prior absolute gift, and this prin- 
ciple has oceasionally been made the ground of de- 
cision in adjudicated cases;>? but such reasoning 
does not seem to be sound, for a fee may be lim- 


ited after a fee by executory limitation,®** and then 


in the very nature of the ease the first fee is not 
absolute and the gift over is not repugnant.®* In 
such cases the question is generally one of intent, 
whethex upon the whole instrument the intent is 
clear that) the property should go over upon a con- 
tingency. 
fh 2i6) 
50. Jackson v. Robins, 16 Johns. 


(N. Y.) 5387. And see supra §§ 205— 
208. But see Andrews v. Roye, 46 S. 


(2) Contingency Involving Resthaint 
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Henderson vy. Cross, 29 Beav. 216, 54 
Reprint 610; In re Maxwell, 24 Beav. 
246, 53 Reprint 352; 
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on Alienation or Intestacy. It may be stated gen- 
erally that by executory limitation an interest may 
be limited after a fee in realty °° or the absolute 
property in personalty,®” to arise within the period 
allowed by the rule against perpetuities, except 
where it is to take effect on the exercise or non- 
exercise of rights incident to the first estate grant- 
ed.5& The practical application of this rule is that 
an interest to arise by executory devise is void if 
it is contingent upon the exercise of the right of 
alienation by the first taker or upon his failure to 
exercise that right.°® Thus, a limitation over after 
a fee upon alienation or attempt at alienation © or 
a gift in tail defeasible upon the tenant’s barring 
the entail ®! is void. So, too, a gift over after a 
gift of an absolute interest in property real or per- 
sonal, if the first taker does not dispose of his in- 
terest or dies intestate, or a gift over of what! re- 
mains at his death, is void.*? 

[§ 217] (8) Limitation after Gift with Aho 
lute Power of Disposal. Many cases in the United 
States hold that an executory limitation is void 
after a gift with an absolute power of disposal, 
either express or implied, in the first taker;** but 
v. Godson, 8 De G.. M. & G. 152, 57 


EngCh 119, 44 Reprint 347. (3) And 


Lightburne v.|it is now considered overruled. Kel- 


C.' L, 536; 

51. In re Dugdale, 38 Ch. D. 176, 
25 ERC 616; Shaw v. Ford, 7 Ch. D. 
669; In re Stringer, 6 Ch. D. 1; Theo- 
bald Wills (4th ed) p 508. 

52. McRee v. Means, 34 Ala. 349; 
Fisher v. Wister, 154 Pa. 65, 25 A 
1009. See also infra §§ 229, 230, 231. 

53. See supra §§ 205-208. 

54. Johnson vy. Buck, 220 Ill. 226, 
17 NE 163; Shattuck v. Balcom, 170 
Mass. 245, 49 NE 87; Kent v. Morri- 
son, 153 Mass. 137, 26 NE 427, 25 Am 
SR 616, 10 LRA 756: Homer vy. Shel- 
ton, 2 Metc. (Mass.) 194; Robinson v. 
Finch, 116 Mich. 180, 74 NW 472; 
Norris v. Beyea, 13 N. Y. 283; Grey- 
ston v. Clark, 41 Hun (N. Y.) 125. 

55. Smith v. Bell, 6 Pet. (U. S.) 
68, 8 L. ed. 322; Robinson v. Finch, 
116 Mich. 180, 74 NW 472; Norris v. 
Beyea, 13 N. Y, 273; In re Stringer, 
6(Ch. D1: 

[a] Where clauses in a will are 
absolutely repugnant, the , general 
rule is ,that the second prevails. 
Shattuck v. Balcom, 170 Mass. 245, 
49 NE 87; Homer vy. Shelton, 2 Mete. 
(Mass.) 194. See Wills [40 Cyc 
1417]. 

56. See Shaw v. Ford, 7 Ch. D. 
669; yea infra this section; and su- 
pra § 2 

57. Bee Shaw v. Ford, 7 Ch. D. 
669; and cases infra this section, and 

249. 

: 58. Shaw v. Ford, 7 Ch. D. 669. 
59. Shaw v. Ford, 7 Ch. D. 669. 
60. Potter v. Couch, 141 U. S. 296, 

11 SCt 1005, 35 L. ed. 721; Ware v. 

Cann, 10 B. & C. 433, 21 "ECL 104, 

109 Reprint 511; Bradley v. Peixoto, 

3 Ves. Jr./ 324, 30 Reprint 1034. 

{a] Rule applied.—A limitation 
over after a gift in fee on the bank- 
ruptcy of the first taker is void. In 
re Machu, 21 Ch. D. 838. 

[b] Where a devise over is to the 
heir at law of the first taker in a 
eertain contingency and an estate in 
fee is given to the first taker, the 
devise over is nugatory and void, 
since its only effect is to fetter the 
power of alienation during the life- 
time of the first taker. In re Parry, 
31 Ch. D. 130. See also Kaufman v. 
Burgert, 195 Pa. 274, 45 A 725, 78 
AmSR 813; Jauretche v. Proctor, 48 
Pa. 466. 

61. Dawkins vy. Penrhyn, 4 App. 
Cas, 51; Mildmay’s Case, 6 Coke 40a, 
17 Reprint 311; Coke Litt, 22b, and 
Butler’s note; 4 Kent Comm. p 131. 
“62. In re Wilcock, Sb KOlon eI BAe ras 
Perry v. Merritt, L. R. 18 Eq. 152; 


Gill, sp Broa: 250, 1 Reprint 1300; 
Gulliver v. Vaux, 8 De G. M. & G. 
167, 57 HEngCh 130, 44 Reprint 353; 
Holmes v. Godson, 8 De G. M. & G 
152, 57 EngCh 119, 44 Reprint 347; 
Matter of Yalden, 1 De G. M. & G. 
53, 50 EngCh 53, 42 Reprint 471; 
Réss v. Ross, 1 Jac. & W. 154, 37 Re- 
print 334; Barton v. Barton, 3 Kay 
Std; ,» 69 sReprint 1212;>dn ire 
Mortlock, 3 Kay & J. 456, 69 Reprint 
1189; Watkins v. Williams, 3 Macn. 
& G. 622, 49 EngCh 622, 42 Reprint 
400; Bourn v. Gibbs, 1 Russ. & M. 
614, 5 EngCh 615, 398 Reprint 236. 
See also Foster v. Smith, 156 Mass. 
379, 381 NE 291; Kent vy. Morrison, 
153 Mass. 137, 26 NE 427, 25 AmSR 
616, 10 LRA 756. 

[a] Reasons for rule.—(1) A rea- 
son given for the invalidity of such 
limitations is that according to law, 
on intestacy the real estate goes to 
the heir, the personalty to the next 
of kin, “and any disposition which 
tends to contravene that disposition 
which the law would make is against 
the policy of the law, and therefore 
void.”” Holmes v, Godson, 8 De G. M. 
& G..152, 165, 57 EngCh 152, 44 Re- 
print 347 [quot In re Wilcocks, 1 Ch. 
D. 229, 2381]. (2); But ‘this’ reason 
has been limited it being said that 
“any executory devise, defeating or 
abridging an estate in fee by alter- 
ing the course of its devolution, 
which is to take effect at the mo- 
ment of devolution and at no other 
time, is bad.” Shaw v. Ford, 7 Ch. 
D, 669, 673 (per Fry, J.). (3) With 
respect to personalty to which this 
rule was first applied, a satisfactory 
reason is found in the fact that ‘in 
many cases it might be very difficult, 
and even impossible, to ascertain 
whether any part of the fund re- 
mained undisposed of or not; since, 
if the person to whom the absolute 
interest is given left any personalty, 
it might be wholly uncertain whether 
it were a part of the precise fund 
which was the subject of the condi- 
tion or not.” Watkins y. Williams, 3 
Macn. & G. 622, 629, 49 EngCh 481, 
42 Reprint 400. See also infra § 250. 

[b] Disposition in lifetime, but 
not. by will.—(1) It was formerly 
held that a limitation over of. prop- 
erty undisposed of during the first 
taker’s life might be valid. Doe vy. 
Glover, 1 C. B. 447, 50 ECL 448, 135 
Reprint 614. (2) But this case was 
distinguished or disapproved by the 
court in holding that a limitation 
over on intestacy was void. Holmes 


ley v. Meins, 135 Mass. 231; 2 Jar- 
man Wills (5th ed) p 15 note. 

{c] Precatory trust.—A gift of 
“what remains” or other like expres- 
sion has: been held to create an un- 
certainty in the subject matter which 
prevents a precatcry trust. Sprange 
v. Barnard, 2 Bro, Ch. 585, 29 Re- 


print 320. 
63. U. S.—Potter vy. Couch, 141 U. 
Sx5296) ae SCH 1 005a035 mai eas "722 


fa Williams v. Ash, 1 How. 1, 11 

ed. 25; Smith v, Bell, 6 Pet... 68, 
5 a ed. 322]; Howard v. Carusi, 109 . 
U. S. 725, 3 Sct 575, 27 L. ed. 1089. 
See also Roberts v. Lewis, 153 U.S. 
367, 14 SCt 945, 38 L. ed. 747 {overr 
Giles see Little, 104 U. S. 291, 26 L: 
e 45 

Ala.—Smith vy. Phillips, 131 Ala. 
629, 30 S 872; Adams vy. Mason, 85 
Ala. 452, 5 S 219; Alford v. Alford, 
56 Ala. 350; McRee vy. Means, 34 Ala. 
349; Flinn v. Davis, 18 Ala. 132. See 
also Hood y. Bramlett, 105 Ala. 660, 
LIAS 05 (construing Code [1886] 
§ 18538). ’ 

Ark.—Byrne v. Weller, 61 Ark. 366, 
33 SW 421. 

Conn.—Mansfield vy. Shelton, 67 
Conn. 390, 35: A 271, 52 AmSR 285; 
McKenzie’s App., 41 Conn. 607, 19 
AmR 525. 

Ga.—Cook v. Walker, 15 Ga, 457. 
But see Brown vy. Brown, 97 Ga. 531, 
25 SE 353, 33 LRA 816 (construing 
statute). 

Ill.— Dalrymple v. Leach, 192 Ill. 
51, 61 NE 443; Wilson vy. Turner, 164 
Ill. 398, 45 NE 820; Ewing v. Barnes, 
156 Ill. 61, 40 NE 325;' Wolfer v. 
Hemmer, 144 Ill. 554, 33 NE 151; 
Welsch v. Belleville Sav. Bank, 94 
TI. 509. 

Ind.—Cameron y. Parish, 155 Ind. 
329, 57 NE 547; Lumpkin v. Rodgers, 
155 Ind. 285, 58 NE 72; Mulvane v. 
Rude, 146 Ind. 476, 45 NE 659; Ful- 
lenwider v. Watson, 113 Ind, 18, 14 
NE 571; Benninghoff v.'-Evangelical 
Assoc. Church, 28 Ind. A. 374, 61 NE 
952; Logan v. Sills. 28 Ind. A. 170, 62 
NE 459; Hammond vy. Croxton, (A.) 
61 NE 596. ; 

Iowa.—Rowe v. Rowe, 120 Iowa 
17, 94 NW 258; Shaw v. Shaw, 115 
Iowa 193, 88 NW 327; Hambel v. 
Hambel, 109 Iowa 459, 80 NW 528; 


Law v. Douglass, 107 Iowa 606, 78 
NW 212; Halliday v. Stickler, 78 


Towa 388, 43 NW 228; In re Burbank, 
69 Iowa 878, 28 NW 648; Rona v, 
Meier. 47 Iowa 607, 29 AmR 493. See 
also Bills v. Bills, 80 Iowe 269, 45 
NW 748, 20 AmSR 418, 8 LRA 696. 
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this rule does not seem to prevail in some jurisdic- 
And some authorities seem to conflict with 
the generality of this rule and to establish a more 
logical construction. of such wills, holding that even 
where the first estate cannot be reduced to one for 
life, the remainder over may be good, provided the 


tions.®4 


Ky.—Ball v. Hancock, 82 Ky. 107. 

Me.—Stuart v. Walker, 72 Me. 145, 

39 AmR 311; Jones v. Bacon, 68 Me. 

34, 28 AmR 1; Pickering vy. Langdon, 

22 Me, 413; Ramsdell v. Ramsdell, 21 
Me. 288. 

Md.—Bentz v. Maryland Bible Soc., 
SO vide, LOZ 37. A 208s «Comps iv. 
Combs, 67 Md. 11, 8 A 757, 1 AmSR 
359. See also Godwin vy. Banks, 87 
Md. 425, 40 A 268. 

Mass. ’ Knight v. Knight, 162 Mass. 
460, 38. NE 1131; Collins v. Wickwire, 
162 Mass. 143, 38 NE 365; Foster v. 
Smith, 156 Mass. 39s 31 NE 291; 
Joslin vy. Rhoades, 150 Mass, 301, 23 
NE 42; Kelley v. Meins, 135 Mass. 
231; Hooper ava Bradbury, 133 Mass. 
303; Hale v. Marsh, 100 Mass. 468; 
Gifford v. Choate, 100 Mass. 343. See 
Burbank vy. Whitney, 24 Pick. 146, 35 
AmD 312; Merrill v. Emery, 10 Pick. 
507; Ide v. Ide, 5 Mass. 500. 

Mich.—Gadd v. Stoner, 113 Mich. 
689, 71 “NW 1111. ‘See Jones v. 
Jones, 25 Mich. 401. 

Mo.—Walton vy. Drumtra, 152 Mo. 
489, 54 SW 233; Cornwell v. Wulff, 
148 Mo. 542, 50 Sw 439, 45 LRA 53; 
Cornwell v. Orton, 126 Mo. 355, 27 
SW 536; Wead v. Gray, 78 Mo. 59; 
State v. Tolson, 73 Mo. 320. 

Nebr.—Little v. Giles, 25 Nebr. 313, 
41 NW 186 [writ ef error dism 134 
U. S. 645, 10 SCt 628, 33 L. ed, 1062]. 
But see Schimpf v. Rhodewald, 62 
Nebr. 105, 86 NW 908. 

N. J.—Armstrong v. Kent, 21 N. J. 
LL. 509; Dodson v. Sevars, "52 N. J. 
Ea. 611, 80 A 40 fatte53 iN. 57 Bd: 
347,33 "A 888]; Wilson v. Wilson, 46 
NES: Hq. 321i; 19 Ay 32s Rodenfels Vv. 
Schumann, 45 N. J. Eq. 38s ole A 
688; McClellan v. Larchar, 45-N. Ji 
Eq. 17, 16 A 269;.Hoxsey v. Hoxsey, 


BTN. Ap Ba) 21; “Annin v. Vandoren, | 


14 °N. JieEg.'135) 

N. Y.—Banzer v. Banzer, 156 N. Y. 
429, 51 NE 291 [aff 11 Mise. 310, 32 
NYS 266 (aff 10 Misc. 24, 30 NYS 
803)1; Van Horne vy. Campbell, 100 
N. Y. 287, 3 NE 316, 771, 53 AmR 
166; Campbell Vv. Beaumont, STUN. ay. 
464: Kelley v. Hogan, 71 ‘App. Div. 
$43. 76 NYS 5;cHille vs Hill, 4 Barb. 
419; Gross v. Matthewson, 34 Misc. 
370, 69 NYS 878; Helmer v. Shoe- 


maker, 22 Wend. 137; Jackson v. 
Robins, 16 Johns. 537; Jackson v. 
Bull, 10 Johns, 19;. Ferris v. Gibson, 


4 Edw. 707; McDonald ‘vv. Walgrove, 1 
Sandf. Ch. o74; Pinckney v. Pinckney, 
1, Bradf. Surr, 269. See also Trask v. 
Sturges, 170 N. Y. 482, 68 NE 534. 

N. G.—Bass' v. ‘Bass, 78 N: C, 374; 
McDaniel v. McDaniel, 58 N. C. 351; 
Hall‘ v. Robinson, 56 N: C. 348; Bil- 
lups v. Riddick, 53..N. C, 163; New- 
land v. Newland, 46 N. C. 4638. 

Oh.—Steuer v, Steuer, 28 Oh. Cir. 
Ct 145. 

Pa.—In re Dickinson, 209 Pa. 59, 
58 A 120; In re Heck, 170 Pa. 232, 32 
A418; Fisher v. Wister, 154 Pa. 65, 
25 A 1009: Gillmer v. Daix, 141 Pa. 
505, 21 A 659; Karker’s App., 60 Pa. 
141; Second Reformed Presb. Church 
v. Disbrow, 52 Pa. 219; Smith v. 
Starr, 3 Whart. 62, 31 AmD 498. See 
also Jauretche vy, Proctor, 48 Pa, 466. 


R. I.—In re Kimball, 20 R. I. 619, 
40 A 847. 

Tenn.—Meacham vy. Graham, 98 
Tenn. 190, 39 SW 12; Bradley v. 


Carnes, 94 Tenn. 27, 27 SW 1007, 45 
AmSR_ 696; Turner v. Durham, 12 
Lea 316; Troup v. Hart, 7 Baxt. 188; 
Bean v. Myers, 1 Coldw. 226; Wil- 
liams v. Jones, 2 Swan 620: Booker v. 
Booker, 5 Humphr. 505; Thompson vy. 
McKisick, 3 Humphr, 631; Davis v. 
Richardson, 10 Yerg. 290, 31 AmD 


ESTATES. 


position over.®® 


581; David v. Bridgman, 2 Yerg. 557; 
Smith v. Bell, Mart. & Y. 302, 17 
AmD 798 [overr Smith v. Bell, Peck 
102]. See also Hamilton vy. Mound 
City Mut. L. Ins. Co., 3 Tenn. Ch. 124% 

Vt.—Judevine v. Judevine, 61 Vt. 
5875 18: A 77.8,. 7. URAL LC: Chaplin Vv. 
Doty, COVE: Glad, At 362; Stowell v. 
Hastings, 59 Vt. 494, 8 A 738, 59 Am 
SR 748. 

Va.—Davis v. Heppert, 96 Va. 775, 
32 SE 467; Farish v. Wayman, 91 Va. 
430, 21 SE 810; Bowen v. Bowen, 87 
Va. 488, 12 SE 885, 24 AmSR 664; 
Hall v, Palmer, 87 Va. 354, 12 SE 618, 
24 AmSR 653, 11 LRA 610; Cole v. 
Cole, 79 Va. 251: Carr v. Effinger, 78 
Vino te Methodist Episcopal Mis- 
sionary Soc. v. Calvert, 32. Gratt, (73 
Va.) 357; .May v. Joynes, 20 Gratt. 
(61 Wa.) 692: Melson vy. Dow, 4'Leigh 
(31 Va.) 408: Madden vy. Madden, 2 
Leigh (29 Va.) 377; Riddick v. Co- 
hoon, 4 Rand. (22 Va.) 547. 

W. Va.—Wilmoth v. Wilmoth, 34 
W. Va. 426, 12 SE 731; Milhollen v. 
Rice, 13: W. Va. 510. 

[a] A mere devise of a fee simple 
by implication, that is, without words 
of inheritance, has been held to make 
void a limitation over, where the 
limitation was ‘of the remainder 
thereof,” without more definite words 
indicating a power of disposal. 
Mitchell v. Morse, 77 Me. 423, 1 A 
141, 52 AmR 781. 

[b] A bequest of money absolute- 
ly has been held to cut off a remain- 
der thereon, the court saying that a 
fee simple in real or an absolute gift 
of personal property renders a gift 
over void. Loring v. Hayes, 86 Me. 
251, 29- A: 1098. 

[e] Equitable estates in a deed 
through the medium of trustees are 
subject to this rule. Walton vy. 
Drumtra, 152:-Mo. 489, 54 SW. 233; 
Cornwell v. Wulff, 148 Mo. 542, 50 
SW 439, 45 LRA 53 [erit Straat v. 
Uhrig, 56 Mo, 482]. See also Wills 
[40 Cyc 1646]; and Fairfax vy. Brown, 
60 Md. 50 (discussing the rule). 

[d] A difference between person- 
alty and realty (1) has sometimes 
been recognized. Alford v. Alford, 
56 Ala. 350; Patty v. Goolsby, 51 Ark. 
61, 9 SW 846. But see Van Horne 
v. Campbell, 100 N. Y. 287, 3 NE 316, 
771, 538 AmSR 166; and the preced- 
ing’ cases generally. (2) Personal 
property see infra § 249 et seq. 

[e] In Alabama by statute the ef- 
fect of such a devise is now estab- 
lished, where the limitation over is 
express; but where the limitation is 
implied the case is governed by the 
former rule and the first taker has an 
absolute estate. Smith v. Phillips, 
131 Ala. 629, 30 S 872; Hood v. Bram- 
lett, 105 Ala, 660, 17 $ 105; Adams vy. 
Mason, 85 Ala’ 452, 5S 219: Alford v. 
Alford, 56 Ala. 350. 

{f] In New York Real Prop. L. 
(1896) ce 547 § 47 which provides that 
“an expectant estate thus liable to be 
defeated shall not, on that ground, 
be adjudged void in its creation” (1) 
has been held to change this rule. 
Greyston-v. Clark, 41 Hun 125. (2) 
But it has been since held that the 
rule still exists where the power of 
disposal in the first taker is absolute, 
and that it is always so where that 
power may be exercised by will and 
the first estate is not expressly lim- 
ited for life. Kelley x Hogan, 71 
App. Div.. 343, 76 NYS 5 

64. Howze v. Barber, "29 SAC: 266, 
7 SE 817; Moore vy. Sanders, 15 Sees 
440, 40 AmR 703; Andrews v. Roye, 
A6 0S. GC, Lie 636; Lockridge v. McCom- 
mon, 90 Tex. 234, 38 SW 33. 


such seemingly 
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F 
intention to make the first taker’s estate a condi- 
tional fee is clear.®° The power of disposal must be 
absolute, and if the first taker’s power of disposal 
is limited or conditional, it will not defeat a dis- 


The rule of construction by which 
contradictory clauses are to be 


65. D. C.—Holcomb v. Wright, 5 
App. 76. ; 

Md.—Rogers y. Cobb, 89 Md. 165, 
42 A 935. See also In re Banks, 87 
Md. 425, 40 A 268. 

Mass.—Shattuck vy. Balcom, 170 
Mass. 245, 49 NE 87; Hubbard v. 
Rawson, 4 Gray 242; Homer v. Shel- 
ton, 2 Mete. 194. 

N, C.—McDaniel v. McDaniet, 58 N. 
Cxsp. 

Va.—Johnson y. Citizens’ Bank, 83 
Vaeii63so.1) SH 705) Randolph av. 
Wright, 81 Va. 608. 

Eastlake, 152 


66. Ill—Healy v. 
Ill. 424, 39 NE 260. 

Mass.—Ford vy. Ticknor, 169 Mass. 
276, 47 NE 877. 

Mo.—O’ Day, v. O’Day, 193 Mo. 62, 
91 SW 921, 4 LRANS 922. 

N. H.—Shapleigh v. Shapleigh, 69 
N. H. 577, 44 A 107; Haton y. Straw, 
18 N. H. 320. 

N. Y.—Theological Seminary  v. 
Kellogg, 16 N. Y. 83; Hill v. Hill, 4 
Barb. 419. 

N. C.—MecDaniel vy. McDaniel, 58 
roe 351; Hall v. Robinson, 56 N. Cc. 
348. 

Oh.—Steuer v, Steuer, 28 Oh. Cir. 
Ct. 145. 

Tenn.—Deadrick v. Armour, 10 
Humphr. 588. 

Se ie ae v. Paige; 54 Vt. 
S73. 

[a] The power of disposal may be 
implied, but it cannot arise as a 
mere incident to the estate granted. 
Bradley v. Carnes, 94. Tenn. 27, °27 
SW 1007, 45 AmSR 696; Read v. Wat- 
kins, 11 Lea (Tenn.) 158; Brown v. 
Hunt, 12 Heisk. (Tenn.) 404. But 
see Lambe v. Drayton, 182 Ill. 110, 
55 NE 189; Fenstermaker y. Holman, 
(ind. A.) 61 NE 599; Fisher v. Wis- 
ret, 154 Pa. 65, 25 A 1009 (all holding 
that it may be implied from the es- 
tate granted). 

[b] Where the power of disposal 
is conditioned upon some event or 
purpose, as for the support of the 
first taker, it will not enlarge into 
a fee the estate to which it is at- 
tached and which is given in general 
words, and the limitation over of 
what remains is valid. Woodman vy. 
Woodman, 89 Me, 128, 85 A 1037; 
Copeland y. Barron, 72 Me. 296; Stu- 
art v. Walker, 72 Me. 145, 39 AmR 
211; Ramsdell v. Ramsdell, 21 Me. 
288; Paine v. Barnes, 100 Mass. 470; 
Larned v. Bridge, 17 Pick. (Mass.) 
339; Stevens .v. Winship, 1 Pick. 
(Mass.) 318, 11 AmD 178; Gada v. 
Stoner, 113 Mich. 689, 71 NW 11113 
Smith v. Van Ostrand, 64 N. Y. 278; 
Terry v. Wiggins, 47 N. Y. 512 [aft 
2 Lans. 272]; Pool v. Pool, 10 Lea 
(Tenn.) 486; MeGavock vy. ‘Pugsley, 
12 Heisk. (Tenn.) 689, 1 Tenn. Ch. 
410; Downing v. Johnson, 5 Coldw. 
(Tenn.) 229; Harris v. Alderson, 4 
Sneed (Tenn.) 250; Pillow v. Rye, 1 
Swan (Tenn.) 185; Judevine v. Jude- 
vine, 61 Vt. 587, 18°A 778, 7 LRA 517; 
Chaplin v. Doty, 60 Vt. 712; Cresap v. 
Cresap, 34 “W. Va. 319, 12 SE 527: 
Post v, Campbell, 110.Wiéas. 378, 85 
NW 1032; Larsen v. Johnson, 78 Wis, 
300, 47 NW 615, 23 AmSR 404. See 
also In re Geist., 193 Pa. 398, 44 A 
4387. 

{c] Lands undisposed of by first 
taker.—A devise over of lands undis- 
posed of by the first taker during 
life has been held void. Hatfield v. 
Sohier, 114 Mass. 48; Henninger v. 
Henninger, 202 Pa. 207, 51 A. 749; 
Hinkle’s App., 116 Pa, 490, 9 A 938; 
Melson v. Doe, 4 Leigh (31, Va.) 408. 
But see Rogers v. Cobb, 89 Md, 165, 
42 A 935. 


ve For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 217-220] 


tried is the familiar one that a clear gift will not 
be cut down or altered by any subsequent words, 
unless they show an equally clear intent.°7 

(4) Limitation after Life Estate with 
A limitation after a life estate 
contingent upon alienation by the life tenant is 
valid,®* and a life estate may be given with the 
power of disposal or appointment superadded, and 
an executory limitation in default thereof will be 
But while the principle here announced is 


[§ 218] 
Power of Disposal. 


good.®° 
theoretically distinct from that 


where the whole estate is given to the first taker, 
the cases turn on the wording of the partie»lar will, 


and no clear distinction between 
seems deducible.?° 


[d] A power to dispose by will of 
property given has been held to nul- 
lify a devise over. Cook vy. Couch, 
100 Mo. 29, 13 SW 80; Karker’s App., 
60 Pa. 141. But see Hall v. Robin- 
son, 56 N. C. 348 (where the rule was 
not applied). 

Le] Disposal of a life estate.-— 
Where the power of disposal is lim- 
ited to the disposal of a life estate, 
a disposition over is effective. Doug- 
lass v. Sharp, 52 Ark 113, 12 SW 202; 
Patty v. Goolsby, 51 Ark. 61, 9 SW 
846. See also Brant v. Virginia Coal, 
ete., Co., 93 U. S. 326, 23 L. ed. 927; 
Smith v. Bell, 6 Pet. (U. S.) 68, 8 L. 
ed. 322; Englerth v. Kellar, 50 W. Va, 
259, 40 SH 465. 

[f] Disposal for benefit of others. 
—Where the first taker may dispose 
of property not only for his own 
benefit but for another or others, 
such power is not absolute, and a 
limitation over of what remains may 
take effect. Bowen v. Bowen, 87 Va. 
438, 12 SE 885, 24 AmSR 664 [expl 
Johns v. Johns, 86 Va. 333; Miller 
v. Potterfield, 86 Va. 876, 11 SE 486, 
19 AmSR 919]. «See also Davis v. 
Heppert, 96 Va. 777, 32 SE 467. 

67. Washbon vy. Cope, 144 N. Y. 
287, 39 NE 388; Matter of Peters, 69 
App. Div. 465, 74 NYS 1028; Thomp- 
son v. Hill, 87 Hun 111 [aff 155 N. Y. 
677 mem, 49 NE 1104 mem]; Collins 
Wa Gollins, 7:40; ,OhssSt+; 363 54-10). Ge 
Heck, 170. Pa, 232, 32 A 413; Thorn- 
hill v. Hall, 2 Cl. & F, 22, 6 Reprint 
1065; Rendfield v. Randfield, 8 H. L. 
Cas. 226, 11 Reprint 225 [mod 2 De G. 
& J. 59 EngCh 57, 44. Reprint 909]. 
See also Central M. H. Church v. Har- 
ris, 62 Conn. 93, 25 A 456. See Wills 
[40 Cye 1413 et seq]. 

[a] .A clause in precatory language 
following an absolute gift will not 
cut down such gift. Bills vy. Bills, 80 
Iowa 269, 45 NW 748, 20 AmSR 418, 
8 LRA 696. 

68. Grace v, Perry, 197 Mo. 550, 
95 SW. 875, 7 AnnCas 948. And see 
supra 9. 

69. i, S.—Ward v. Amory, 27 F. 
Cas. No. 17,146, 1 Curt. 419. 

Ala.—Denson ‘vy. Mitchell, 26 Ala. 
360. 

Conn.—Peckham y. Lego, 57 Conn. 
553, 19 A 392, 14 AmSR 130, 7 LRA 
419. 

Ga.—Wetter v. Walker, 62 Ga. 142; 


Cook v. Walker, 15 Ga. 457. See also 
Brown v. Brown, 97 Ga. 531, 25 SH 
3538, 33 LRA 816. 


Tll.—Dickinson y. Griggsville Nat. 
Bank, 209 Ill. 350, 70 NE 593; Turner 
v. Hause, 199 Ill. 464, 65 NE 445; 
Kirkpatrick y. Kirkpatrick, 197 111. 
144, 64 NE 267; Skinner v. McDowell, 
169 Ill. 365, 48 NE 310, 61 AmSR 183; 
Welsch v. Belleville Sav. Bank, 94 
Til. 191; Markillie v. Ragland, 77 Ill. 
98; Fairman v. Beal, 14 Ill. 244. 

Ind.—Rusk v. Zuck, 147 Ind. 388, 
45 NE 691, 46 NE 674; Mulvane v. 
Rude, 146 Ind. 476, 45 NE 659; Dun- 


Where the first estate is for life 
im express terms, a general or absolute power of 
disposition will not enlarge it into a fee, and a 
limitation over is effective, although it is only of 
what remains undisposed of, and this applies to 
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both real and 


them.72 


which operates 
[§ 219] ec. 


the two classes 


limitations after 


ning v. Vandusen, 47 Ind. 423, 17 
AmR 709. 

Iowa.—Webb v. Webb, 130 lowa 
457, 104 NW 488; Steiff v. Seibert, 128 
Iowa 746, 105 NW 328, 6 LRANS 
1186; Jimas v. Neidt, 101 Iowa 348, 
70 NW 203; Jordan vy. Woodin, 93 
Iowa 453, 61 NW 948. See also Sti- 
ee v. Gardner, 88 Iowa 307, 55 NW 

Ky.—McCullough vy. Anderson, 90 
Ky. 126, 13 SW 353, 11 KyL 939, 7 
LRA 8386. 

Me.—Hall v. Otis, 71 Me. 326; Fox 
v. Rumery, 68 Me. 121; Hall v. Preble, 
68 Me. 100; Pickering v. Langdon, 22 


Me. 413. 
Md.—Chew v. Tome, 93 Md. 244, 
48 A 701; In re Banks, 87 Md. 425; 


Benesch v. Clark, 49 Md. 497. 

Mass.—Dana v. Dana, 185 Mass. 
156, 70 NE 49; Collins v. Wickwire, 
162 Mass. 143, 38 NE 365; Kelley v. 
Meins, 135 Mass. 231. 

Mich.—Brendel v. Hansen, 127 
Mich. 396, 86 NW 951; In re Reid, 80 
Mich. 228, 45 NW 91. 

Minn.—In re Oertle, 34 Minn. 178, 
24 NW 924, 57 AmR 48. 

‘Miss.—Andrews v. Brumfield, 32 
Miss, 107; Rail v. Dotson, 22 Miss. 
176. 

Mo.—Grace v. Perry, 197 Mo. 550, 
95 SW 875, 7 AnnCas 948. 

Nebr.—Schimpf v. Rhodewald, 62 
Nebr. 105, 86 NW 908 [expl Little v. 
Giles, 25 Nebr. 313, 41 NW 186 (writ 
of error, dism 134 U. S. 645, 10 SCt 
623, 33 L. ed. 1062)]. 

N. H.—Shapleigh v. Shapleigh, 69 

Ney Bee 547,44 A -1L0%s5 Burleigh .v- 
Clough, 52 N. H. 267, 13: AmR 23. See 
also Haton y. Straw, 18 N. H. 320. 
, N. J.—Wooster v. Fitzgerald, 61 N. 
J: OL. 368;,39 A 679. Taff, 61. IN. J; oly. 
687, 40 A 599, 41 A 251]; Borden v. 
Downey, 385 N. J. L. 74 [aff 36 N. J. 
L. 460]; Dubois v. VanValen, 61 N. J. 
Eq. 331, 48 A 241; Wooster y. Cooper, 
53°N, J: Ed. 682, 33,.4.105055 Logue 
v. Bateman, 43 N. J. Hq. 434, 11 A 
259; Pratt v. Douglas, 38 N. J. Ea. 
516; Kent v. Armstrong, 6 N. J. Eq. 
687 breve 2 Ny iJ, Le..509)]. 

N. C.—Long v. Waldraven, 113 N. 
Cc. $37, 18 SE 251; Patrick v. More- 
head, 85 N. C. 62, 39 AmR 684. See 
also Crawford v. Wearn, 115 N. C. 
540, 20 SE 724. 


Oh.—Steuer v. Steuer, 28 Oh. Cir. 
Ct. 145. ; 

Pa.—Trout v. Rominger, 198 Pa. 
91, 47 A 960. 


S. C—Pulliam yv. Byrd, 21 S. C. 
Eq. 134; Bentham y. Smith, 15 S, C. 
Eq. 33, 34 AmD 599. y 

Tenn.—Waller v. Martin, 106 Tenn. 
341, 61 SW 73, 82 AmSR 882. 

Vt.—McCloskey v. Gleason, 56 Vt. 
264, 48 AmR 770. 

W. Va.—Cresap v. Cresap, 34 W. 
Va. 310, 12 SE 527; Milhollen v. Rice, 
13 W. Va. 510. 

Eng.—In re Stringer, 6 Ch. D. 1; 
Crossling v. Crossling, 2 Cox Ch, 396, 
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personal property.71. And where 


after a life estate there is a limitation over in re- 
mainder of the property, ‘‘if any there be,’’ these 
words will not enlarge the life estate if, construing 
the whole will, any other meaning can be given to 
But limitations have been held void after 
express life estates where the limitation over has 
been of what remained at the death of testator.7 
The life estate may be implied, where such an in- 
tent may be gathered from the whole instrument, 
and the limitation over will take effect.74 
d Remoteness; Rule against Perpetui- 
ties. The rule against perpetuities applies with full 
force to executory limitations,’> with the exception 
of certain executory interests not within the evil 
against which the rule is directed.7® 

[§ 220] 2. Effect of Action of First Taker. 
Subject to an exception in the ease of executory 


an estate tail, no act on the part 


30 Reprint 183; Reid v. Shergold, 10 
Ves, Jr. 370, 32 Reprint 888. 

70. Kelley v. Meins, 135 Mass. 231. 
See also Wills [40 Cyc 1626]. 

71. Ill—Henderson y. Blackburn, 
104 Ill. 227, 44 AmR 780. See also 
yisiseu v. Belleville Sav. Bank, 94 Ill. 

Ind.—Mulvane y. Rude, 146 Ind. 
476, 45 NE 659; Jenkins vy. Compton, 
123 Ind. 117, 23 NE 1091. 

Me.—Cushman y. Goodwin, 95 Me 
353, 50 A 50; Hatch v. Caine, 86 Me. 
282, 29 A 1076; Richardson v. Rich- 
ardson, 80 Me. 585, 16 A 250; Whitte- 
more v. Russell, 80 Me. 297, 14 A 197, 
6 AmSR 200; Gorham y. Billings, 77 
Me. .386; Birmingham y. Lesan, 76 
Me. 482, 77 Me. 494, 1 A (151; Stuart 
v. Walker, 72 Me. 145, 39 AmR 311. 

Mo.—Evans y. Folks, 135 Mo, 397, 
37 SW 126; Reinders v. Koppelmann; 
68 Mo. 482, 30 AmR 802; Bryant v: 
Christian, 58 Mo, 98; Gregory v. Cow- 
sill, 19 Mo. 415. , 

Pa.—Trout v. Rominger, 198 Pa. 
91, 47 A 960 (a devise over of what 
may remain or be left in a will of 
personalty and realty applies to the 
personalty only, and does not enlarge 
a preceding life estate in the realty); 
Cox v. Sims, 125 Pa. 522, 17 A 465; 
Follweiler’s App., 102 Pa. 581. But 
see Fox’s App., 99 Pa. 382. 

See also Denson v. Mitchell, 26 Ala. 
360; Mansfield v. Shelton, 67 Conn. 
390, 85 A 271, 52 AmSR 285; Security 
Co. v. Pratt, 65 Conn. 161, 32 A 396; 
Glover v. Stillson, 56 Conn. 316, 15 A 
752; Lewis v. Palmer, 46 Conn. 454; 
In re Banks, 87 Md. 425, 40 A 268; 
Rhode Island Hospital Trust Co. v. 
Commercial Nat. Bank, 14, R. I. 625 
(all apparently recognizing the rule). 

72. Owens v. Owens, 64 App, Div. 
212, 71 NYS 1108. : 

73. Secoud Reformed _ Presb. 
Church vy, Disbrow, 52 Pa. 219; David 
v. Bridgman, 2 Yerg. (Tenn.) 557; 
Davis v. Heppert, 96 Va. 775, 32 SE 
467; Farish v. Wayman, 91 Va. 430; 
21 SH 810; Bowen v. Bowen, 87 Va. 
438, 12 SE 885, 24 AmSR 664; May v. 
Joynes, 20 Gratt. (61 Va.) 692. 

74 Stuart v. Walker, 72 Me. 145, 
39 AmR 311; Walton v. Drumtra, 152 
Mo. 489, 54 SW 233 [overr Cornwell 
v. Wulff, 148 Mo. 542, 50 SW 439, 45 
LRA 53]; Lewis v. Pitman, 101 Mo. 
281, 14 SW 52; Munro v. Collins, 95 
Mo. 33, 7 SW 46; Harbison v. James, 
90 Mo. 411, 2 SW 292; Carr v. Dings, 


58 Mo. 400; Chiles v. Bartleson, 21 
Mo. 344. See also Mjller v. Potter- 
Held, 86 Va, 876, 11 SH 486, 19 AmSR 
MIG, 


75. See Perpetuities [30 Cyc 1477 

See also supra § 206; and 
252. 

76. See Perpetuities [80 Cyc 1477 
et seq]; and Taylor v. Taylor, 63 Pa. 
481, 3 AmR 565. See also infra § 220. 

77. Kent v. Armstrong, 6 N. J. Ea. 
637; Seibert v. Wise, 70 Pa. 147; Tay- 
lor y. Taylor, 63 Pa, 481, 3 AmR 565; 
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of the person after whose estate an executory in- 
terest is limited on a. contingency can so change 
the nature of the estate as to prevent the executory 
dimitation taking effect on the happening of the 
contingency ;’® the holder of an estate in fee in 
realty or of the entire property in personalty can- 
not defeat a limitation over by any species of alien- 
ation.?® However, this rule should be distinguished 
from cases where’ the estate is so limited that. it is 
in the power of the first taker to prevent the con- 
tingency happening and thus, in a sense, to defeat 
the gitt over.° 

{§ 221] 3. Effect of Merger or Surrender. 
‘Where an executory fee descends to the person to 
whom a prior defeasible fee is limited, the former 
estate is not merged.® If, however, the doctrine of 
merger is applied, it is not allowed to affect the 
executory interest over ;52 so, where a life estate is 
carved out of a term for years, with a limitation 
over to another, a subsequent union of the freehold 
or inheritance with the interest of the first devisee 
will not extinguish the interest of the ulterior de- 
visee, although merger may operate during the es- 
tate of the first taker.8* Again, in the case of the 
surrender by the trustee of-a term in trust to the 
reversioner, the interest of persons to whose use 
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[§§ 220-229 


the term was limited will not be affected, for equity 
will keep the interests apart and not permit the 
merger which takes place at law.** 

[§ 222] 4. Effect of Failure of Prior Gift on 
Gift Over—a. In General. Where property is lim- 
ited to A for life with remainder over to B, and 
the only contingency on which the gift over depends 
is B ovutliving A, the remainder takes effect, al- 
though A dies in the lifetime of testator, for by A’s 
death only his life estate lapses.8° But where the 
gift over is to take effect upon a conditional limi- 
tation, so that upon the happening or not happen- 
ing of some event the first gift is effective and the 
subsequent gift can never take effect, the question 
arises whether the gift over is defeated by failure 
of the prior gift to a person or elass, either by the 
failure of such a person or elass to come into be- 
ing or by his or their death in the testator’s life- 
time. Whether the subsequent gift fails or not is 
to be determined by the,intent which appears in 
the instrument creating the limitation.s® If the 
actual events which have happened include not only 
the very contingency in which the limitation over 
was to take effect, but something more as well, a 
fortiori the gift over will take effect.87 But if all 
the events have happened upon which the first tak- 


Milbank v. Vane, [1893] 3 Ch. 79; 
Doe v. Saville, 3 A. & HE. 2, 899, 30 
ECL 25, 261, 111 Reprint 313; Page v. 
Hayward, 2 Salk. 570, 91 Reprint 481. 
But see Bells y. Gillesnie, 5 Rand. (26 
Va.) 276. 

78. Kent v. Armstrong, 6 N. J. Eq. 
$637; and cases infra this note. 

[a] The general rule is that an 
executory devise cannot be prevented 
or destroyed by any alteration what- 
ever in the estate out of which or 
after which it is limited. Souther- 
Hand ivi ‘Cox; 14 ANY) C..397. 

79. Conn.—-St. John v. Dann, 66 


Conn. 401,.34 A 110; Couch v. Gor-- 


nam, 1 Conn. 36. 
aoe C.—Holeomb y. Wright, 5 App. 
jnd.—Smith v. Hunter, 23 Ind, 580. 


Ky.—Nunnally vy. White, 3 Metc. 
$84; May v. Hill, 5 Litt. 307. 
Md.—Hilleary v. Hilleary, 26 Md. 


274. 

Mass.—Brattle Square Church v. 
Grant, 3 Gray 142, 63 AmD 725. 

N. J.—Kent v. Armstrong, 6 Ni J. 
Eq. 637. 

N. Y.—Moffat v. Strong, 10 Johns. 


12. 

N. C.—McDaniel v. McDaniel, 58 N. 
C. 351; Myers v. Craig, 44 N. ’C. 169 
foverr’ Spruill y. Leary, 35 N. C. 225, 
408, and dist Flynn v. Williams, 93 
N. C. 509 ]. 

Pen C.—Andres v. Roye, 46 S. C. L. 

Vt.—Randall y. Josselyn, 59 Vt. 
557, 10 A 577. 

Eng.—Pells v. Brown, Cro, Jac. 590, 
79 Reprint 504; Purefoy v. Rogers, 
2 Saund. 380, 85 Reprint 1181. 

[a] A sale on execution will not 
defeat an executory limitation over. 
Southerland v. Cox, 14 N. C. 394. 

{b] Subsequent executory inter- 
ests carved out of an estate pur 
autre vie cannot be defeated by the 
eonveyance of the prior taker of a 
quasi estate in fee simple therein. In 
re Barber, 18 Ch. D. 624. 

{c] The alienee of the first taker 
(1) takes an estate subject to be de- 
feated on the happening of the con- 
tingency on which the estate would 
have ceased had it remained in the 
first taker. Parker v. Parker, 5 Metc. 
(Mass.) 134; Downing v. Wherrin, 19 
N. H. 9, 49 AmD 139. (2) The rule 
has been applied to a purchaser on 
execution sale. Stone y. Franklin, 89 
Ga. 196, 15 SE 47, 

{d] Consent of all parties inter- 


be interested in the executory devise 
are ascertainable and consent to and 
join in the conveyance, the convey- 
ance will give a good title. Randall 
v. Josselyn, 59 Vt. 557, 10 A 577; Pells 
v. Brown, Cro. Jac. 590, 79 Reprint 
504. .See also Stokes v. Van Wyck, 
83 Va. 724, 3 SE 387 (recognizing 
rule), 

{e] The statute of limitations does 
not begin to run against an execu- 
tory devise until the happening of 
the contingency which vests the es- 
tate in him, although the alienee of 
the first taker may have been in pos- 
session before. Nunnally v. White, 
3 Mete. (Ky.) 584, 

80. See supra § 214. 

81. Barnitz v. Casey, 7 Cranch (U. 
S.) 456, 3 L. ed. 403; Doe v. Hutton, 
3 B. & P. 643, 127 Reprint 347; Good- 
title v. White, 2 B. & P. N. R. 383, 
127 Reprint 676; Goodtitle v. White, 
15 East 174, 104 Reprint 810; Good- 
right v. Searle, 2 Wils. C. P. 29, 95 
Reprint 668. But see Kean vy. Hof- 
fecker, 2 Del. 103, 29 AmD 336. 

82. Fearne Rem. p 421; and cases 
infra note 83. 

83. Hammington v. Rudyard [cit 
Lampet’s Case, 10 Coke 46b, 52a, 
77 Reprint 994]; Cotton vy. Heath, 
Pollexf, 26, 86 Reprint 500; 3 Preston 
Cony. (8d ed) p 497 [cit and com- 
menting on Lee v. Lee, Moore K. B. 
269, 72 Reprint 573, sub nom. Lowe v. 
Lowe, Cro. Eliz. 128, 78 Reprint 385, 
sub nom, Alford vy. Lea, 2 Leon 110, 
74 Reprint 400]. 

84. Howard y. Norfolk, 2 Freem. 
Ch. 72, 22 Reprint 1066. 

85. Sauter v. Muller, 4 Dem. Surr. 
GNI Yi): ‘S89! 

[a] Where an intermediate gift 
fails by lapse gifts over take effect. 
Glover v. Condell, 163 Ill. 566, 45 NE 
Li os Osa eeA. 360. 

86. See cases infra this note. 

[a] Rule discussed.—(1) The prob- 
lem in these cases is whether, when 
testator has provided for certain con- 
tingencies only and _ contingencies 
omitted from testator’s view have 
actually happened, the contingencies 
which have happened can be regarded 
as provided for in the will. In other 
words, whether a plain intent can be 
implied covering the case which has 
happened. See Mackinnon v. Sewell, 
2 Myl. & K. 202, 7 EngCh 203, 39 Re- 
print 921. (2) But if testator has 
expressly provided for the various 
contingencies, the dispositions of the 


ested.—Where all persons who may (will must govern and the cases con- 


|cerning implied intent do not apply. 
Swayne v. Smith, 1 Sim. & St. 56, 
57 Reprint 22. 

[b] Where the event on which the 
gift over is limited is made a con- 
dition of such gift taking effect, it 
faiis if the condition becomes impos- 
sible in testator’s lifetime. So where 
a will contained a devise to a daugh- 
ter for life, and in case she survived 
her husband remainder over, her 
death before that of her husband was 
held to defeat the remainder, the re- 
mainder being held to.be on condition 
that she survived her husband. Doe 
v. Shipphard, 1 Doug]. 75, 99 Reprint 
52; Wing v. Angrave, 8 H. L. Cas. 
183, 11 Reprint 397. See also Davis 
vere 2 P. Wms. 390, 24 Reprint 

87. Warren v, Rudall, 4 Kay & J. 
603, 70 Reprint 250; Theobald Wills 
(4th ed) p 526 et seq. And see cases 
infra this note. 

[a] Where the pricr gift fails ab 
initio (1) such failure includes the 
particular failure on which the subse- 
quent gift is contingent, and so the 
latter gift takes effect. Pennington 
v. Pennington, 70 Md. 418, 17 A 329, 
3 LRA 816; Pinkham y. Blair, 57 N. 
H. 226; McLean vy, Freeman, 70 N. Y. 
81 [aff 9 Hun 246]; Sauter v. Muller, 4 
Dem. Surr. (N. Y.) 389; Mathis v. 
Hammond, 27 S. C. Eq. 121; Frogmor- 
ton v. Holyday, 3 Burr. 1618, 97 Re- 
print 1011; Bullock y. Bennett, 7 
De G. M. & G. 283, 31 EngL&HKq 463, 
56 EngCh 283, 44 Reprint 111. (2) 
So where the gift is to A, a person 
not in being, and if A dies under 
twenty-one then over, and A not. only 
does not reach twenty-one but never 
comes into being, the gift over 
takes effect a fortiori. Fonnereau vy. 
Fonnereau, 3 Atk. 315, 26 Reprint 
983; Statham v, Bell, 1 Cowp. 40, 98 
Reprint 956; Jones v. Westcomb, 1 
Eq. Cas. Abr. 245 par, 10, 21 Reprint 
1022; Prec, Ch. 316,-24 Reprint 149; 
Andrews v. Fulham, Str. 1092, 93 Re- 
print 1052; Meadows v. Parry, 1 Ves. 
& B. 124, "35 Reprint 49; Gulliver v. 
Wickett, 1 Wils. C. P. 105, 95 Reprint 
517. See also Foster v. Cook, 3 Bro. 
Ch. 347, 29 Reprint 575. Contra Roe 
v. Wickett, Willes 3803, 125 Reprint 
1184. (3) Where the devise or be- 
quest is to A and if he does not at- 
tain twenty-one over, if A dies in 
the testator’s lifetime under twenty- 
one the gift over takes effect. 
Haughton y, Harrison, 2 Atk. 329, 26 
Reprint 600; Darrel v. Molesworth, 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 222-997] 


er’s estate is contingent, so that his estate is abso- 
lute and indefeasible in case he survives the testa- 
tor, and he dies in the testator’s lifetime, the gift 
over fails solely by lapse or something analogous 
to lapse.** So if a prior gift, upon the determina- 
tion of which on a particular contingency a gift 
over is limited, once vests, its determination in any 
other mode than upon the contingency indicated will 
not give effect to the gift over, and such gift fails.5® 

The principle on which the gift over takes effect 
has been thus stated: Where a devise is made after 
a preceding executory or,conditional limitation, or 
is limited to take effect on a condition annexed to 
any preceding estate, if that precedent or contin- 
gent estate should never arise or take effect, the 
remainder over will nevertheless take place, the first 
estate being considered only as a preceding limita- 
tion, and not: as a preceding condition to give effect 
to a subsequent limitation.®° 

[§ 223] b. Prior Interest Illegal. The same 
rule applies and a contingent devise over takes ef- 
fect where the first devise is void as against the 
statutes of mortmain, although the contingency did 
not happen literally as provided.®+ 

[§ 224] c. Prior Interest Revoked or Re- 
nounced. Where the previous gift is revoked or 
renounced the same rule applies and the gift is 
accelerated.°? 

[§ 225] d. Failure by Death of First Taker 
When Gift Over Void for Repugnancy. Where the 
Vern. Ch. 378, 23 Reprint 839. (4) 


ESTATES 


tor’s lifetime and A then dies before 


[21.0.'5.]} 103% 


gift over would be void because a limitation after 
an absolute gift on not making a particular dispo-., 
sition of the property, if the first taker dies in tes— 
tator’s lifetime, according to some of the authori— 
ties the gift over takes effect,®* but according to- 
others it does not.®* 

[§ 226] e. Alternative Limitation When Gift 
Over Void for Remoteness. Where the gift over is 
upon a contingency obnoxious to the rule against 
perpetuities,2> and it would therefore be void if 
the contingency provided for should happen,?® it: 
makes no difference, although the contingency does 
not happen and the prior estate fails ab initio, the 
gift over does not take effect.27 But where testa- 
tor expresses the gift over to be on two contingen- 
cies which are in their nature divisible, one of them 
void for remoteness and the other the entire failure 
of the preceding estate ab initio, the gift over will 
take effect in case the latter contingency happens, 
the court separating the two events in accordance 
with the expressions of the will.%8 

[§ 227] f. Acceleration. Where the prior gift 
fails by reason of the death of the prior devisee 
before the period of vesting, the gift over in gen- 
eral takes effect, if at all, at the time when the 
preceding estate would have taken effect if it had 
not been out of the way.®® But the language of the 
will may point out some future time for the vesting, 
and when this is clearly the case, such a direction 
will be observed.+ 
pott v. St. George’s 


Where the devise was to A and, if 
he does not do certain acts in a given 
time, then over, and A dies, living the 
testator, the gift over takes effect. 
Den v.; Hance, 11-N, ‘J... 244; Doe 
v. Scott, 3 M. & S. 300, 105 Reprint 
624; Avelyn v. Ward, 1 Ves. 420, 27 
Reprint 1117. (5) If property is 
given to one} but if he dies without 
issue, then over, upon the death of 
the first taker in the testator’s life- 
time without children, the gift over 
takes effect. In re Miller, 161 N. Y. 
71, 55 NE 385; Wager v. Wager, 96 
N. ¥. 164; McLean v. Freeman, 70 
N. Y. 81; Downing v. Marshall, 23 N. 
Y. 366, 80 AmD 290. See also Wil- 
liams v. Jones, 166 N. Y. 522, 60 NE 


240. (6) Where the property was to | 


go over in case testator should have 
“but one child,” the clause was read 
to mean “not more than one’ and 
testator not having had any child, the 
gift over took effect. Murray v. 
Jones, 2 Ves, & B, 313, 35 Reprint 
338. (7) Where the ulterior gift is 
contingent on one among the chil- 
dren of A who survive her attaining 
twenty-one, and A has one child who 
attains twenty-one and dies in A’s 
lifetime, the gift takes effect, for the 
prior gift has failed ab initio by the 
failure of the class on which it was 
contingent to come into being. Wil- 
son v. Mount, 2 Beav. 397, 48 Reprint 
1235; Mackinnon v. Sewell, 2 Myl. & 
K, 202, 7 EngCh 203, 39 Reprint 921. 

[b] If a gift be to several with 
survivorship in case of the death of 
one under twenty-one, the survivors 
shall have the portion of one who 
dies under twenty-one in the testa- 
tor’s lifetime. Norris v. Beyea, 18 
N. Y. 273; Rackham vy. De La Mare, 
2 De G. J. & S. 74, 67 EngCh 73, 46 
Reprint 303; Walker v. Main, 1 Jac. 
& W. 1, 37 Reprint 275; Willing v. 
Baine, 3 P. Wms, 113, 24 Reprint 991; 
Humphreys v. Howes, 1 Russ, & M. 
639, 5 EngCh 640, 39 Reprint 245. See 
also Re Green, 1 Dr. & Sm. 68, 62 
Reprint 303. : 

88. Brookman v. Smith, L. R. 6 
Exch. 291, L. R. 7 Exch. 271; and 
eases infra this note. 


[a] Rule applied—(1) Thus_ in’ 


case of a gift to A on some ¢ontin- 
gency, where the contingency hap- 
pens or is performed during testa- 


Ptestator, the gift over fails; for the 
circumstances which have happened 
cannot be said to include the contin- 
gency on which the gift over was to 
vest, and the court will not under- 
take to guess at testator’s intent in 
the actual case. Mathis vy. Hammond, 
30 S. C, Eq. 137; Doo vy. Brabant, 3 
Bro. Ch. 393, 29 Reprint 605, 4 T. R. 
706, 100 Reprint 1256; Miller v. 
Faure, 1 Ves. 85, 27 Reprint 907; 
Humberstone v. Stanton, 1 Ves. & B. 
385, 35 Reprint 150; Williams v. 
Chitty, 8 Ves. Jr. 545, 30. Reprint 
1148. See also Calthorpe v. Gough, 
3 Bro. Ch. 393 note, 29 Reprint 
605, 4 T. R. 708, note, 100 Reprint 
1257. (2) A testator devised to his 
son an estate for life with remainder 
rto his children in fee, remainders 
over in the event of his leaving no 
children living at his death. The 
son had a child which outlived his 
father, but died in testator’s lifetime. 
It was held that the remainders over 
failed, and that there was an intes- 
tacy. If the son had survived tes- 
tator the devise over could not have 
taken effect, under the circumstances 
which happened, and the situation of 
the parties was not altered by his 
death in testator’s lifetime. Tarbuck 
v. 'Tarbuck, 4 Beav. 149, 49 Reprint 
296. 

89. Amherst v. Lytton, 5 Bro. P. 
C. 254, 2 Reprint 661; 1 Jarman Wills 
(5th ed) p 802. 

[a] An apparent exception has 
been pointed out by Jarman, where 
a devise is made to a widow for life, 
if she shall so long continue a widow 
and if she should marry, then over. 
Here, although the estate terminates 
by her death, the gift over takes 
effect. 1 Jarman Wills (5th ed) p 802. 

90. Pennington v. Pennington, 70 
Md. 418, 17 A 329, 3 LRA, 816; Den 
v. Hance, 11 N. J. L. 244; Williams v. 
Jones, 166 N. Y. 522, 60 NE 240; Nor- 
ris v. Beyea, 13 N. Y. 273; Scatter- 
wood v. Edge, 1 Salk. 229, 91 Reprint 
203; Andrews v. Fulham, 2 Str. 1092, 
93 Reprint 1052; Gulliver v. Wickett, 
Walls.) Gee P, 4105, 95, Reprint 517; 
Fearne Rem. p 508. 

91. Warren v. Rudall, 4 Kay & J. 
603, 79 Reprint 6387 [aff sub nom. 
Hall v. Warren, 9 H. L. Cas. 420, 11 
{ Reprint 791, and in effect overr Phil- 


Hospital, 21 
Beayv. 134, 52 Reprint 810; Atty.-Gen. 
v. Hodgson, 15 Sim. 146, 38 EngCh 
146, 60 Reprint 573]. 

[a] Prior gift to unborn illegiti- 
mate child.—But where a gift is lim- 
ited to arise only in case the person 
to whom the prior estate is limited 
dies under twenty-one and the prior 
estate fails for illegality, being to 
an illegitimate unborn son, but the 
person to whom jt was limited has 
attained the age of twenty-one, the 
gift Over fails and the estate reverts. 
the gift over being to take effect only 
upon a contingency which has not 
arisen. Lomas v. Wright, 2 Myl. & 
K. 769, 7 EngCh 770, 39 Reprint 1138. 

92. Eavestaff v. Austin, 19 Beav. 
591, 52 Reprint 480; Lainson y. Lain- 
son, 18 Beav. 1, 52 Reprint 1. See 
also 1 Jarman Wills (5th ed) pp 575, 
576; and infra § 227. And see Wills 
[40 Cyc 1940 et seq, 1987 et seq]. 

93. Burbank y. Whitney, 24 Pick- 
(Mass.) 146, 85 AmD 312. See also 
Eaton v. Straw, 18 N. H. 320. 

94 Greated v. Greated, 26 Beav- 
621, 53 Reprint 1038; Hughes v. Ellis, 
20 Beav. 193, 52 Reprint 577. But see 
In re Stringer, 6 Ch. D. 1 (doubting 
these cases, and saying that it is not 
sure that the doctrine of repugnancy 
ought to be applied where there is 
simply the death of the person creat- 
ing a lapse). 

95. See Perpetuities [30 Cyc 1464]_ 

96. Leake v. Robinson, 2 Meriv- 
363, 35 Reprint 979. 

97. Leake v. Robinson, 2 Meriv- 
363, 85 Reprint 979. 

$8. ‘Gray v. Whittemore, 192 Mass. 
367, 78 NE 422, 116 AmSR 246, 10 
LRANS 1148; Jackson vy. Phillips, 14 
Allen (Mass.) 539; Evers v. Challis, 
foe Ley Casi dei; dio Reprint1212) [rev 
18 Q. B. 231, 83 ECL 231, 10 EngL& 
Eq 429, 118 Reprint 87, and aff 18 Q. 
B. 224, 88 ECL 224, 2 EngL&Hq 215, 
118 Reprint 84]. See also supra § 
207; and Wills [40 Cye 1398]. 

99. Avelyn v. Ward, 1 Ves. 419, 
27 Reprint 1117. See also Bullock v. 
Bennett, 7 De G, M. & G. 283, 56 
EngCh 288, 31 EngL&Eq 463, 44 Re- 
print 111. And see generally cases 
supra § 222. 

1. Blatchford v. Newberry, 99 I11. 
11 (the bequest meantime reverting 
to the estate). 
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» ‘[§ 228] 5. Effect of Failure of Gift Over on 
Prior Gift. Where a fee or absolute interest is lia- 
ble to be defeated on a contingency upon which a 
gift over is to take effect, the general rule is that 
if the contingency is illegal or becomes impossible, 
so that the gift over can never arise, the prior in- 
térest beeomes ‘absolute and indefeasible, the intent 
being that the prior interest is to be defeated only 
for the benefit of the ulterior interest.2 But there 
are English cases which hold that if the gift over is 
void by reason of its illegality, or is or becomes im- 
possible, and yet the contingency upon which it is 
to arise can and does happen, it determines the 
prior estate, although the ulterior interest cannot 
arise, the intent being construed to be that the 
contingency is to determine the prior gift in any 
event.2 Of course, where the intent is clear that 
in no event shall the first taker have more than a 


life estate, although the gift to him is indefinite, , 


the prior interest is not enlarged by the failure 
of the gift over.* ; 

Where the gift over is void for remoteness the 
prior estate is absolute.® 

Where ‘a bequest is given for the accomplishment 
of certain objects, it is necessary to determine 
whether the testator meant the failure of the ob- 
jects provided for to defeat the bequest. The be- 
quest will not be destroyed, if it is absolute and its 
enjoyment is restricted only to secure the objects 
which have failed; but the bequest itself fails if 
the objects specified were the sole purpose of the 
gift, and the gift was not intended to take effect 
in the event of their failure.® 


ESTATES 


[§§$ 228-231 

[§ 229] 6. Taking Effect of Prior Executory 
Interest—a. When Subsequent Limitations Become 
Remainders. Where, in a series of limitations, one 
is an executory limitation, all subsequent limita- 
tions are likewise executory, and when the first lim- 
itation vests in possession, the whole series of sub- 
sequent. limitations are changed into remainders 
provided they are capable of taking effect as re- 
mainders.” But if the limitation immediately after 
the executory ‘imitation which has vested is not so 
connected with it as to be supported by it as a 
remainder, but can be valid as an executory devise, 
its nature and that of the limitation following it 
are not changed.’ 

[§ 230] b. Indefeasible Vesting of Prior In- 
terest. 
carrying the whole fee in realty or an absolute in- 
terest in personalty, are limited in succession, so 
that any subsequent limitation may take effect if 
the preceding limitations fail, upon the vesting of 
any one of the series indefeasibly the subsequent 
limitations become void and inoperative.® 

[§ 231] 7. Devolution and Alienation. At 
common law executory interests are but possibili- 
ties, and therefore not assignable by act inter vi- 
vos.t° In equity such interests are assignable upon 
the ground that the assignment is a contract whose 
specifie performance will be decreed.1! In process 
of time the courts of law took a more liberal view 
of such interests, and held them to be possibilities 
coupled with an interest,!? and as such assignable,!% 
devisable 1* and transmissible by descent.1° An ex- 
ecutory interest may likewise be released,/* or the 


| 


Where several executory interests, each ~ 


2. Illinois Land, etc., Co. v. Bon- 
ner, 75 Ili, 315; Groves v. Cox, 40 N. 
J. L. 40; Dusenberry v. Johnson, 59 
N. J. Eq. 386, 45 A 103; Drummond 
v. Drummond, 26 N. J. Eq. 234; 
Shadden vy. Hembree, 17 Or. 14, 18 
P 572; Jackson vy. Noble, 2 Keen 590, 
48 Reprint 755; and cases infra this 
note. See also Ridgway v. Wood- 
house, 7 Beayv. 437, 29 EngCh 437, 49 
Reprint 1134; and infra § 231. 

[a] Death of one of several with- 

out issue.—Where an estate is de- 
vised to several with survivorship in 
case of the death of any one without 
issue, each takes a fee defeasible on 
death without issue, and the last 
survivor a fee simple, the contin- 
gency, considered to be death in the 
lifetime of another.of the class, hav- 
ing become impossible. Gorham v. 
Betts, 86 Ky. 164, 5 SW 465, 9 KyL 
607; Brightman v.. Brightman, 100 
Mass, 238; Den v. Schenck, 8 N. J. L. 
29; Jackson v. Staats, 11 Johns. (N. 
Y.) 337, 6 AmD 376. See also Taylor 
v. Langford; 3 Ves. Jr. 119, 30 Re- 
print 925. 
“ [b] When the prior gift is abso- 
lute by its terms, and the contin- 
gency becomes impossible on which 
the gift over is to take effect, as by 
the death of the executory taker dur- 
ing the life of the first taker, where 
the contingency was his outliving the 
first taker, the first gift is of course 
indefeasible. Jacoby v. Nichols, 62 
SW 734, 23 KyL 205. 

{c] Mllegal condition subsequent. 
—A limitation over after a fee tail or 
fee simple on an illegal condition 
subsequent is void, and the prior 
estate is absolute. Den v. Gibbons, 
22 N. J. Ll. 117, 51 AmD 253; Egerton 
v. Brownlow, 4 H. L. Cas, 1, 10 Re- 
print 359. 24 ERC 118. 

{d] Primary gift failing and ul- 
terior gift impossible.—When the pri- 
mary gift fails by the death of the 
devisee during testator’s lifetime, and 
the gifts over cannot take effect be- 
cause of the alienage of the ulterior 
devisee, the estate descends to tes- 


‘tator’s heirs and does not pass to| 


legatees under 
Marshall, 23 


residuary the will. 
Downing v. N. Y: 366, 
80 AmD 290. 

[e] Power extinguished.—lIf an in- 
terest is subject to be divested by 
the execution of a power, and the 
power is extinguished, the interest 
becomes absolute. Keates v. Burton, 
14 Ves. Jr. 434, 33 Reprint 587. 

{f] Divesting clause strictly con- 
strued.—A vested interest previously 
given is incapable of being destroyed 
except upon the clearest terms to 
that effect contained in the limitation 
over. Illinois Land, ete., Co. v. Bon- 
ner, 75 Ill. 315; Ridgeway v. Wood- 
house, 7 Beav. 437, 29 EngCh 437, 49 
Reprint 1134; Maddison v. Chapman, 
4 Kay & J. 709, 70 Reprint 294: See 
also Clavering v. Ellison, 7 H. L. Cas. 
707, 11 Reprint 282. 

3. ‘Hurst’ v. Hurst, 22°Ch,'D. 278: 
Doe v. Byre, 5 C. B. 713, 57 ECL 7138, 
136 Reprint 1058; Robinson vy. Wood, 
4 Jur. N. S. 625. 

[a] Death of devisee in testator’s 
lifetime.—Where a bequest over falls 
by the death of the devisee during 
testator’s lifetime, the prior taker’s 
estate is still defeated by the hap- 
pening of the contingency upon which 
it was to cease, and the bequest goes 
to the residuary legatee or next of 
kin, O’Mahoney v. Burdett, L. R. 7 
Bs 1.9883) 

4 Joslin v. Hammond, 3 Myl. & 
K. 110, 10 EngCh 109, 40 Reprint 42; 
Walsh v. Fleming, 10 Ont, L. 226, 5 
OntWR 693. 

5 Post v. Rohrback, 142 Ill. 600, 
32 NE 687; Gray v. Whittemore, 192 
Mass. 357, 78 NE 422, 116 AmSR 246, 
10 LRANS 11438; Theological Educa- 
tion Soe. v. Atty.-Gen., 135 Mass. 285; 
Dana v. Murray, 122 N. Y. 604, 26 
NE 21. See also Manice v. Manice, 
43 N. Y. 303; Saxton v. Webber, 83 
Wis. 617, 53 NW 205, 20 LRA 509. 

6. Burleyson y. Whitley, 97 N. C. 
295, 2 SE 450; Lassence v. Tierney, 
1 Maen. & G. 551, 47 HngCh 550, 41 
Reprint 1379. 


7. Lion v. Burtiss, 20 Johns, (N. 
Y.) 483 Laff sub nom Wilkes v. Lion, 
2 Cow. 333]; Purefoy v. Rogers, 3 
Saund 380; Williams’ note 9, 85 Re- 
print 1181; Fearne Rem! p 503. 

8. Vedder v. Evertson, 3 Paige (N. 
Y.) 281 [comment:ng on Lion vy. Bur- 
tiss, 20 Johns. (N. Y.) 488]. 

9. Stephens vy. Stephens, Cas, t. 
Talb. 228; 25 Reprint 751. See also 
Milbank vy. Vane, [1893] 3 Ch. 79. 

10. See Assignments § 16; and 
Carter’s Case [cit Lampet’s Case, 10: 
Coke 46b, 77 Reprint 994; and Ful- 
wood’s Case, 4 Coke 64b, 76 Reprint 
1031]. 

ll. See Assignments § 17; and 
Wright v. Brown, 116 N. C. 26, 22 SE 


313; Fortescue vy. Satterthwaite, 23 
N. C. 566;.Thompson v. Hoop, 6 Oh. 
St. 481; Bayler v. Com., 40 Pa. 37, 


80 AmD 551; Chauncy v. Graydon, 2 
Atk. 616, 26 Reprint 768, 

[a] Settlement in trust.—Where 
the limitation is to trustees for the 
life of A, and upon his death to be 
conveyed to designated persons, if 
one of the latter dies during A’s life, 
his heirs or representatives are en- 
titled. Hook v. Taylor, 2 Vern. Ch. 
561, 23 Reprint 964; Peck v. Parrot, 
1 Ves. 236, 27 Reprint 1004. 

12. Purefoy v. Rogers, 3 Saund. 
388, Williams note, 85 Reprint 1192; 
4 Kent Comm. p 261, 

fa] An executory devise ana a 
mere possibility are distinguished in 
Sere v. Satterthwaite, 23 N. C. 

13. See Assignments §§ 16, 17. 

14. See Willis [40 Cye 1048]. 

ists See Descent and Distribution 


16. Miller v. Emans, 19 N. Y. 384; 
Fortescue v. Satterthwaite, 23 N. C. 
566; Fearne Rem. p 423 Butler’s note 
(d) 421. 

[a] Executory devisees may con- 
vey and release absolutely their con- 
tingent interests. Wittle v. Brown, 
126 N. C. 752, 36 SE 175. 

{b] A naked possibility may be 
released to one having a prior estate 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i 
z 
s 
‘a 


~ 


i 


| 


C86 931-233] 


person entitled may be estopped by his warranty 
The preceding principles do not apply 
where the object of the limitation over is not ascer- 
tained nor ascertainable until the contingency hap- 
pens, for then the exeeutory devise is a possibility 
not coupled with an interest, and it cannot be either 
Executory limitations which 
are so worded as to convey no interest unless the 
executory devisee survives the happening of the con- 
tingency have been held to carry no interest either 
devisable, descendible, or alienable, prior to the con- 


VIII. MERGER 


Whenever a greater 
and a less estate coincide and meet in one and the 
same person, without any intermediate estate, the 


deed,17 


devised or aliened.18 


[§ 233] A. In General. 


less is immediately annihilated; 


phrase it is said to be merged, that is, sunk or 
The merger is produced 
either from the meeting of an estate of higher de- 


- or interest in land. 


drowned in the greater.?4 


Stover v. Eycle- 
shimer, 46 Barb. (N. Y.) 84; Wright 
v. Wright, 1 Ves. 411, 27 Reprint 
1112. 

17. Robertson vy. Wilson, 38 N. H. 
48; Hall v. Chaffee, 14 N. H. 215; 
Stover yv. Hycleshimer, 46 Barb, (N. 
Y.) 84; Wright v. Brown, 116 N. C. 
26, 22 SE 313; Foster v. Hackett, 112 
N. C. 546, 17 SE 426; Fortescue v. 
Satterthwaite, 23 N. C. 566; Helps v. 
Hereford, 2 B. & Ald. 242, 106 Re- 


print 355. See also Estoppel § 25 et 
seq. 

18. Stover v. Eycleshimer, 46 
Barb. (N. Y.) 84; 4 Kent Comm. p 


261. See also Kean vy. Hoffecker, 2 

el, 103, 29 AmD 336. r 

[a] Designation of person.—‘‘The 

question in most cases is, whether 
the person who may have the estate 
upon a designated contingency is 
designated. Ifso, it matters not what 
the contingency may be,*whether of 
survivorship or of any other circum- 
stance, there is a right in the person 
named” which renders the estate as- 
signable or a Subject of release. Per 
Strong, J., in Miller y.,Emans, 19 N. 
Y. 384, 398. See also Taylor v. Stew- 
art, (N. J. Ch.) 18 A 456; Foster v. 
Hackett, 112 N. C. 546, 17 SH 426; 
Higden v. Williamson, 3 P. Wms. 132, 
24 Reprint 1000. ; 
“19. Bristol v. Atwater, 50 Conn. 
402; Medley v. Medley, 81 Va. 265; 
In re Watson, L. R. 10 Eq. 36; Shef- 
field v. Kennett, 27 Beav. 207, 54 Re- 
print 80, 4 De G. & J. 593, 61 EngCh 
470, 45 Reprint 231; Bythesea v. By- 
thesea, 17 Jur. 645; Pope yv. Whit- 
combe, 3 Russ. 124, 3 EngCh 124, 38 
Reprint 522. See also Brattle Square 
Chureh v. Grant, 3 Gray (Mass.) 142, 
63 AmD 725; Moorhouse v. Wain- 
house, 1 W. Bl. 638, 96 Reprint 370. 
But see Beckley v. Leffingwell, 57 
Conn, 163, 17 A 766. 
_ 20. See statutory provisions; and 
Taylor v. Stewart, (N. J. Ch.) 18 A 
456; Wilkinson v. Sherman, 45 N. J. 
Eq. 418, 18 A228 [aff 47 N. J. Ha. 
324 mem, 21 A 955 mem]; Griffin v. 
Shepard. 40 Hun 355 [aff 124 N. Y. 
70, 26 NE 339]; Kingsland v. Leonard, 
65 HowPr (N. Y.) 7. 

21. Robinson vy. Little, 3 Atk. 209, 
26 Reprint 922. See also supra §§ 87 
et seq, 169 et seq 182. 

22. Matthews v. Hudson, 81 Ga. 
120, 10 SH 286, 12 AmSR 305. 

23. Merger of: — 

Annuity see Annuities § 19. 
Easement see Easements § 156. 
Ground rent see Ground Rents [20 

Cye 1379]. 

Homestead see Homesteads [21 Cyc 

586]. 
fecae’ see Landlord and Tenant [24 

Cye 1342]. 
Mortgage see 

1329, 1377]. 
Termination of? 

Life estate see supra § 110. 


Mortgages [27 Cyc 


ESTATES 


[§ 232] 8. 


or in the law 


merged without 


Remainder see supra §§ 164, 221. 

Reversion see supra § 185. 

Trust estate see Trusts [39 Cyc 246]. 

24. 2 Blackstone Comm. p 177 
[quot Shelton v. Hadlock, 62 Conn. 
143, 155, 25 A 483; Allen vy. Anderson, 
44 Ind. 395, 398; Larmon v. Larmon, 
173- Ky. 477, 191 SW 110; Holcomb v. 
Lake, 24. N. J. L. 686, 693 [aff 25 N. 
J. L; 605]; In re Thompson, 252 Pa. 
485, 97 A 689; Aiken vy. Milwaukee, 
etc., R. Co., 37 Wis. 469]. To same 
effect Kidd v. Cruse, 200 Ala. 293; 
76 S 59; Beauchamp v. Bertig, 90 Ark. 
351, 119 SW 75, 23 LRANS 659; Erv- 
ing v. Jas. H. Goodman, etc., Bank, 
171 Cal. 559, 153 P 945; In re Wash- 
burn, 11 Cal. A. 735, 106 P 415; Har- 
rison v. Moore, 64 Conn, 344, 30 A 
55; Lockwood vy. Sturdevant, 6 Conn. 
373; Wehrhane v. Safe Deposit, etc., 
Co. 689 IM. 5279,4 42:74. 193052: Curry? v. 
Lafon, 133 Mo, A. 163, 113 SW 246; 
Peterborough Sav. Bank y. Pierce, 54 
Nebr. 712, 75 MW 20; Asche v. Asche, 
ALS SING ey Y si ecroe ne | eNO, See Mile tere 
Whitey 12 N.Y. 519 [rev 15: Barb. 
70]; Jackson v, Roberts, 1 Wend. (N. 
Y.) 478; James v. Morey, 2 Cow. (N. 
Y.) 246, 14 AmD 475; Griffith v. Mc- 
Keever, .259 Pa. 605, 103 A 335; You- 
mans v. Wagener, 30 S. C. 302, 9 SH 
106, 3 LRA 447; Boykin v. Ancrum, 
28 S. C. 486, 6 SE 305, 18 AmSR 698; 
Mangum vy. Piester, 16 S. .C.. 316; 
Little v. Bowen, 76 Va. 724; Kerns 
y. Carr, 82) W. Vaz; 78,.°95 SE 606, 
LRA1918E 568; Turk v. Skiles, 45 W. 
Va. 82, 30 SE 234.. And see supra 
§ 164. 

[a] Other statements of rule.— 
“The annihilation of one estate in 
another.” Boykin vy. Ancrum, 28 S. 
C. 486, 495, 6 SE 305, 13 AmSR 698; 
Little v. Bowen, 76 Va. 724, 727; Gar- 
land v. Pamplin, 32 Gratt. (73 Va.) 
305, 315. (2) “The annihilation by 
act of law of the less in the greater 
of two vested estates, meeting with- 
out any intervening estate, in the 
same person, in the same. right.” 
Cary v. Warner, 63 Me. 571, 574; 
Johnson v. Johnson, 7 Allen (Mass.) 
196, 198, 83 AmD 676. (38) ‘When 
two or more estates in the same 
property unite in the same person, 
and when such estates comprise the 
whole legal and equitable interest in 
such property.” Asche v. Asche, 113 
N. Y. 232, 236, 21 NE\70 [aff 47 Hun 
285, 13 NYSt 419, 28 NYWklyDig 226 
(aff 18 AbbNCas 82)]. (4) “When a 
greater estate and a less coincide and 
meet in one and the same person, in 
one and the same right, without any 
intermediate estate.” Bassett v. 
O’Brien, 149 Mo 381, 389, 51 SW 107; 
James v. Morey, 2 Cow. (N. Y.) 246, 
284, 14. AmD 475; Smith v. Cooley, 
(Tex. Civ. A.) 164 SW 1050, 1052. 

[b] Reason for rule.—‘‘The reason, 
or, at least, one of the reasons, upon 
which the doctrine of -merger is 
founded, is that protection may be 


OF ESTATES ”* 


gree with an estate of inferior degree, or from the 
meeting of the particular estate and the immediate 
reversion in the same person.”° 
can never be merged into a smaller, and if either 
perishes by the merger it must be the smaller es- 
tate;?° but a portion of a particular estate may be 


[21€.J.] 1038 


tingenecy happening.!® 
Statutory provisions.. 
such interests devisable and alienable in most juris- 
dictions at the present day.?° 
Protection of Executory Interests. 
Where the executory interest is in realty, it has 
been held that the person to whom the executory 
interest is limited may maintain a bill in equity to 
restrain waste by the tenant of the prior estate;?! 
but there is authority to the contrary.?? 


Statutes have declared 


A greater estate 


the residue, the merger being c¢o- 


afforded the estate of one who sub- 
sequently acquires in the property an 
interest greater than that which he 
first possessed; it was never intended 
to destroy the greater estate subse- 
quently acquired. The doctrine is 
intended primarily to protect the 
estates, by causing them to blend or 
coalesce, and not to destroy them. 
.. . That is, the primary reason of 
the doctrine was to preserve the 
greater estate, not to destroy it.” 
Kidd v. Cruse, 200 Ala. 293, 296, 297, 
76 S 59. ‘ - 
. [ce] Statement of rule criticized.— 
“The truth, however, is that the 
terms extinguished, annihilated, are 
not perhaps the mcst happily chosen; 
and serve, without caution, to convey 
ideas somewhat inapt and inaccurate. 
They are, indeed, sometimes used by 
high authority and, as intended, are 
doubtless correct. To some purposes 
when a merger occurs, both estates 
are extinguished or annihilated. The 
distinct separate existence of each is 
forever gone, nor can be by any 
possibility revived. The chemist may 
combine the elements of nature, ex- 
hibit them under a new form, and 
then by his mighty art, reproduce the 
original elements; but the owner who 
has merged two legal estates, or an 
equitable and legal, although he may 
create new estates, can never -re- 
produce or revivify the old. :The 
true idea of merger consists. in 
a thorough coalescence, an _ indis- 
soluble union of the merging estates; 
each still retaining its rights and.ad- 
vantages, or perhaps more properly 
speaking, each imparting to the 
whole its peculiar attributes.” Den 
v. Vanness, 10 N. J. L. 102, 106. To 
same effect Kidd v. Cruse, 200 Ala. 
2938, 76 S 59, 62; Duncan y. Smith, 31 
NM Jet vS25,.827. 

{d] MTlustrations.—(1) A judgment 
by assignment to. the owner of the 
land on which it was a lien becomes 
merged in the greater estate. Ma- 
honey v. Mahoney,-70 Hun 78, 23 
NYS 1097. (2) A lien on a devise for 
support becomes merged in a deyise 
to the one holding the lien. Howell 
v. Randall, 36 Mise: 35, 72 NYS ‘52: 
(3) A mining claim is merged in the 
greater estate conveyed by the issu- 
ance of a patént. Black vy. Elkhorn 
Min. Co., 49 Fed. 549. 

{el In Hawaii the common-law 
doctrine as to merger was -not 
adopted. Godfrey v. Rowland, 16 
Hawaii 377. 

B25 eee vee, 2645S 219 ea OG 
NE 262; Boykin v. Ancrum, 28 S. C. 
486, 496, 6 SE 305, 13 AmSR 698 [quot 
4 Kent Comm. p 100]; Diamond  v. 
Rotan, (Tex. Civ. A.) 124 SW 196 (a 
reversionary estate may merge with 
a defeasible fee). 

26. Collamer v. Kelley, 
319; Millard v. McMullin, 
345 [mod 5 Hun-572]. 


12 Iowa 
68 N. Y. 
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extensive with the interest merged and extending 
only to the part in which the owner has two several 
The estate in which the merger takes 
place is not enlarged by the accession of the pre- 
eeding estate; it continues precisely of the same 
quantity and extent of ownership as before, and the 


estates.?7 


lesser estate is extinguished.”? 


{§ 234] B. Application of Rule at Law and in 
It has been frequently said that at law, 
the rule that whenever a greater estate and a less 
coincide in the same person without any inter- 
mediate estate the lesser is merged, is invariable and 


Equity. 


2% Millikin y. Lockwood, 80 Kan. 
600, 103 P 124; Clark v. Parsons, 69 
N. H. 147, 39 A 898, 76 AmSR 157; 
James :v. Morey, 2 Cow. (N. Y.) 246, 
14 AmD 475; Little v. Bowen, 76 Va. 
724; 4 Kent Comm. p 100. 

28. 4 Kent Comm. p 99, 

29. 4 Kent Comm. p 99. 

30. Ala.—Welsh y. Phillis, 54 Ala. 
309, 25 AmR 679. 

Cal.—Rumpp vy. Gerkens, 59 Cal. 
496. 

Ind.—Merrell v. Garver, 54 Ind. A. 
514, 101 NE 152. 

Iowa.—Rageth v. Bolinger, 158 Iowa 
152, 1388 NW. 813. 

Ky.—Larmon \. 173 Ky. 
A477, 191 SW 110. 

Mo.—Hayden vy, Lauffenburger, 157 
Mo. 88, 57 SW 721; Bassett v. O’Brien, 
149 Mo. 381, 51 SW 107. 

N. Y.—Smith v. Roberts, 91 N. Y. 
470, 16 NYWklyDig 481 [aff 52 How 
Pr 196]; Bostwick v. Frankfield, 74 
N. Y. 207 [aff 11 Hun 475]; Hull v. 
Cronk, 55 App. Div. 83, 67 NYS 54; 
Citizens’ Permanent Sav., ete., Assoc. 
v. Rampe, 116 NYS 597 [aff 137 App. 
Div. 927, 128 NYS 1110]; Jackson v. 
Roberts, 1 Wend. 478; James v. 
Morey, 2 Cow. 246, 14 AmD 475. 

S. C.—Gainey v. Anderson, 87 S. C. 
47, 68 SE 888, 31 LRANS 323. 

Tex.—Smith v. Cooley, (Civ. <A.) 
164 SW 1050. 

Wis.—Aiken v. Milwaukee, etc., R. 
Co., 37 Wis. 469. 

[1900] 2 


Eng.—Ingle y. Jenkins, 
Ch. 368. 

[a] Charge merged.—‘“‘At law, a 
man cannot be his own creditor or 
debtor; hence, when he acquires an 
estate subject to a charge in his own 
favor, the charge will, in law, merge 
in the estate.” Van Ormer’s Est., 
25 Pa. Super, 234, 237. 

81. Dayle v. Robertson, 19 U. C. 
Q. B, 411; 4 Kent Comm. p 102. 

32. McCreary v. Coggeshall, 74 S. 


Larmon, 


Cc. 42, 53 SE $78, 7 LRANS 433, 7 
AnnCas 693. 
33. Iowa.—Sherlock vy. Thompson, 


167 Iowa 1, 148 NW 1035, AnnCas 
1917A 1216. 

Kan.—Bullock vy. Wiltberger, 92 
Kan, 900, 142, P 950; Williams v. 
Bricker, 83 Kan, 53, 58, 109 P 998, 
30 LRANS 343 [cit Cyc]. 

Me.—McLeery v. McLeery, 65 Me. 
172, 20 AmK 683. 

Mo.—Dent v. Matthews, (A.) 213 
Sw 141. 

S. C.—McCreary v. Coggeshall, 74 
S. Cc. 42, 53 SE 978, 7 LRANS 433, 
7 AnnCas 693. 

34. Cal.—Jameson vy. Hayward, 106 
Cal. 682, 39 P 1078, 46 AmSR 268; 
Rumpp v. Gerkens, 59 Cal. 496; In 
Fe ASD, 11, Cal., A. 735, 106 P 

Towa.—Sherlock v. Thompson, 167 
Towa 1, 148 NW 1035, 1039, AnnCas 
1917A 1216. 

Mo.—Hayden v. Lauffenburger, 157 
Mo. 88, 57 SW 721. 

N. Y.—Smith v. Roberts, 91 N. Y. 
470, 16 NYWklyDig 481 [aff 52 How 
Pr 196]; Citizens’ Permanent Sav., 
ete., Assoc. y. Rampe, 116’ NYS 597 
fatt 137..App. 7Div, 927, ° 123 4NYS 
1110]; James vy. Morey, 2 Cow. 246, 
14 AmD 475. : 

Eng.—Forbes v. Moffatt, 


18 Ves. 
Jr. 384, 34 Reprint 362.°s 


ESTATES 


vored,*° 


35. ‘Cal! —In’ re Washburn, 11 Cal. 
A. 1353) 106 P1415: 

Yowa.—Sherlock v. Thompson, 167 
Iowa 1, 148 NW 1035, AnnCas1917A 
1216, 

Md.—Wehrhane vy. Safe Deposit, 
etc., Co., 89 Md. 179, 42 A 930. 
vane H.—Bell v. Woodward, 34 N. H. 

N. Y.—Smith v. Roberts, 91 N. Y. 
470 [aff 62 HowPr 196]; Citizens’ 
Permanent Sav., ete., Assoc. Vv. 
Rampe, 116 NYS 597 [aff 137 App. 
Div. 927, 123 NYS 1110]. 

Or.—Watson v. Dundee Mfg., etc., 
Co., 12 Or. 474, 8 P 548. 

Pa.—In Re Hartzell, 188 Pa. 384, 41 
A 879; Dougherty v. Jack, 5 Watts 
456, 30 AmD 335. 

Tex.—Amicable L. Ins, Co. v. Slo- 
vak, (Civ. A.) 217 SW 200. 

[a] Unless for special reasons and 
to promote the intention of the par- 
ties, merger in equity is never al- 
lowed. 4 Kent Comm. p 102 [quot 
McLaughlin vy. McLaughlin, 80 Mad. 
115, 117, 30 A 607; Bell v. Woodward, 
34 N. H. 90; Clos v. Boppe, 23 N. J. 


Eq. 270, 271; Mechanics’ Bank _ v. 
Hdwards; (14.Barbi /CNJeeY.) 2278, 
PH ETE 


36. Ala.—Kidd v. Cruse, 200 Ala. 
293, 76°S, 59. 

Cal.—Keir v. Keir, 155 Cal, 96, 99 
P 487; Jameson vy. Hayward, 106 Cal. 
682, 39 P 1078, 46 AmSR 268; In re 


Washburn, 11 Cal. A. 735, 106 P 
415. 
Conn.—Donalds y. Plumb, 8 Conn. 
447%. F 
Ill—Cole v. Beale, 89 Ill. A. 
426. 


Ind.—Merrill v. Garver, 54 Ind. A. 
514, 101 NE 152, 

Iowa.-—Sherlock vy. Thompson, 167 
Iowa 1, 148 NW 1038, AnnCas1917A 
1216. 

Ky.—Wiedemann y. Crawford, 158 
Ky. 657, 166 SW 185. 


Mich.—Hartz vy. Hilsendegen, 182 
Mich. 129, 148 NW 4383. 

Miss.—Lewis v. Starke, 18 Miss. 
120, 


Mo.—Smith v. Smith, 194 Mo. A. 
309, 188 SW 1111. 

Nebr.—Peterborough Sav. Bank vy. 
Pierce, 54 Nebr. 712, 75 NW 20. 

N. J.—Andrus y. Vreeland, 29 N. J. 
Eq. 394. 

N. Y.—Matter of Anderson, 211 N. 
Y, 136, 105 NE 79 [rev 158 App. Div. 
936, 143 NYS 627]; Curtis v. Moore, 
152 N. Y. 159, 46 NE 168, 57 AmSR 
506; In re Gilbert, 104 N. Y. 200, 10 
NE 148; Smith v. Roberts, 91 N. Y. 
470; Judd v. Seekins, 62 N. Y. 266 
{aff 3 Thomps. & C. 266]; Sheldon 
v. Edwards, 35 N. Y. 279; Campbell 
v. Vedder, 1 Abb. Dec. 295, 3 Keyes 
174; Citizens’ Permanent Sav., ete., 
Assoc. v. Rampe, 137 App. Div. 927, 
123) NYS J LENO afl eis NwvS 75977: 
Zarkowski v. Schroeder, 71 App. Div. 
526, 75 NYS 1021; New York Bldg., 
Loan Banking Co. v. Keeney, 56 App. 
Div. 538, 67 NYS 505; Betts v. Betts, 
9 App. Div. 210, 41 NYS 285; Pruyne 
vy. Adams Furniture, etc., Co., 92 Hun 
214, 36 NYS 361; Strever v. Earl, 60 
Hun 528, 15° NYS 350; Mechanics’ 
Bank v, Edwards, 1 Barb. 271; Appel 
v. Buckbinder, 82 Misc. 312, 143 NYS 
710; Dudley v. People’s Trust Co., 57 


Mise. 230, 107 NYS 930; Coon v.17 LRANS 433; 7 AnnCas 698, .°*! 


[§§ 233-234 


inflexible,2° and takes effect in some instances, at 
least, without regard to the question of intention;** | 
but this has been questioned,®* and the tendency of 
at least some of the courts is to admit and apply 
the same principle in both law and equity.** 
equity, the rules of law as to merger are not fol- 
lowed, and the doctrine of merger is not fa- 
Equity will prevent or permit a merger 
as will best subserve the purposes of justice and the 
actual and just intent of the parties,?* whether ex- 
pressed or implhed.*? 
its foundation in the convenience of the parties in- 


In 


The doctrine of merger has 


Smith, 43 Misc. 112, 88 NYS. 261; 
New York Public Library v, Tilden, 
39 Misc. 169, 79 NYS 161; Campbell 
v. Babcock, 13 NYS .843, 26 AbbNCas 
35; Parker v. Loring, 10 NYSt 355; 
James v. Morey, 2 Cow: 246, 14 AmD 
oe Starr v. Ellis, 6 Johns. Ch. 


Pa.—Smith vy. Denielson, 45 Pa. 
Super. 125; In re Van Ormer, 25 Pa. 
Super. 234; Allum v. Horn, 30 Pa. 
Co. 194, 

S. C.—Michalson y, Myrick, 47 S. 
GCL2977 25° SE*162. 

Tenn.—Copeland y. Burkett, (Ch. 
A.) 45 SW 533. 

ia] “The single principle from 
which the doctrine, in all its modes 
and forms of application, directly re- 
sults is the fruitful maxim, that 
equity, in viewing the transactions 
of men, and in determining the rights 
and liabilities arising therefrom, 
looks at the real intent of the par- 
ties as constituting the essential sub- 
stance, and not at the mere external 
form.” Pomeroy Eq. Juris, (2d ed) 
§ 786 [quot Merrell vy. Garver, 54 Ind. 
A. 514, 101 NE 152]. 

[b] “€his rule applies where one 
purchases real estate on which there 
is an incumbrance which he is not 
obligated to pay, but which he dis- 
charges to protect his title. If the 
purchaser of the legal title was pri- 
marily liable to discharge the incum- 
brance, his payment of the debt, or 
legal satisfaction of the lien, would 
not enable him to invoke the equita- 
ble rule to protect his property 
against valid. liens therein held by 
other persons.” Lagrange v. Greer- 
Wilkinson Lumber Co., 59 Ind. A. 
488, 108 NE 3872, 374. 

{c] Ilustrations.—It has been de- 
cided that no merger took place: (1) 
Where the owner of the fee of certain 
property purchased an unexpired 
lease of a portion of it upon which 
stood a building, the lease providing 
for the removal of the building at 
the expiration of the leasehold term, 
Sweet v. Henry, 175 N. Y. 268, 
67 NE 574. (2) Where most of 
testator’s estate was left in trust for 
his widow and at her death to her 
two children, and one of the children 
died, and the widow claimed the bene- 
fits of the will and an absolute inter- 
est in possession of part of the estate 
by reason of the death of the child. 
Asche vy. Asche, 113 N. Y. 232, 21 NE 
70. (8) Where plaintiff became part 
owner, by descent, of property sub- 
ject to an unadmeasured dower in- 
terest and mortgages in process of 
foreclosure, which he purchased to 
protect his interests, also purchasing 
the interests of his co-owners, and 
lienors whose liens were subsequent 
to the mortgages: Brendt v. Brendt, 
25 Misc, 359, 58 NYS 1026. 


[ad] Application of rule to par- 
veer. estates see infra §§ 236- 


37. Hartz v. Hilsendegen, 182 
Mich. 129, 148 NW 433; Bostwick v. 
Frankfield, 74 N. Y. 207. {aff 11 Hun 
475]; Spencer’ v. Ayrault, 10 N. Y. 
202; Newton v. Manwarring, 10 NYS 
347; Gainey v. Anderson. 87-S. C. 47, 
68 SE 888, 31 LRANS 323; McCreary 
v. Coggeshall, 74 S. C. 42, 58 SE 978 


’ 


For later cases, developments and changes in the law seé cumulative Annotations, same title, page and note number. 
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terested, and therefore whenever the rights of 
strangers, not parties to the act, that would other- 
wise work an extinguishment of the particular es- 
tate, require it, the two estates will still be consid- 
ered as having a separate continuance.*® 
a merger would operate inequitably it will be pre- 


vented.®® 


The controlling consideration is the intention, ex- 
pressed or implied, of the person in whom the es- 
tates unite,*® provided the intention is just and 
fair,*! and a merger will not be permitted contrary 
Where there is no expression of 
intention, it will be sought for in all the circum- 
stances of the transaction,*#® and may be gathered 


to such intent.?? 


38. Sherlock v. Thompson, 167 
Iowa 1, 148 NW 1035, AnnCas1917A 
1216; Bullock y, Wiltberger, 92 Kan. 
900, 142 P 950;Williams v. Bricker, 
83 Kan: 53, 109 P 998, 30 LRANS 
343; Mechanics’ Bank y, Edwards, 1 
Barb. (N. Y.) 271; ‘Moore y. Luce, 
29 Pa. 260, 72 AmD 629. 

{a] Tlustration.—Where the in- 
terests of a creditor would be preju- 
diced equity will not permit a merger 
of the two estates. Mechanics’ Bank 
v. Edwards, 1 Barb. (N. Y.) 271; 
Wallace v. Blair, 1 Grant (Pa.) 75. 

39. Ark.—Beauchamp v. Bertig, 90 
Ark, 351, 119 SW 75,:23 LRANS 659. 
.. Ind.—Merrell v. Garver, 54 Ind. A. 
514, 101 NB 152. 

Kan.—Williams yv. Bricker, 83 Kan. 
53, 109 P 998, 80 LRANS 343. 

Ky.—Larmon y. Larmon, 173 Ky. 
477, 191 SW 110. 

Mo.—Hayden y. Lauffenburger, 157 
Mo. 88, 57 SW 721, 

N. H.—Bell v. Woodward, 34 N. H. 
90 


N. J.—Clos v. Boppe, 23 N. J. Eq. 


270. , 
_ N. Y.—Smith v. Roberts, 91 N. Y. 
470 [aff 62 HowPr 196]; Matter of 
Syarand, 105 App. Div. 46, 94 NYS 
Oh.—Moore v. Moore, 6 OhS&CP 
154. : 
Pa.—In re Hartzell, 188 Pa. 384, 41 
A 879; Wallace v. Blair, 1 Grant 75; 
Dougherty v. Jack, 5 Watts 456, 30 
AmD 335; Van Ormer’s Est., 25 Pa. 
Super. 234; Moore’s Est., 9 Pa. Dist. 
675; Butler’s Hst., 14 Pa. Co. 667. 


Tenn.—Copeland v. Burkett, (Ch. 
A.) 45 SW 533. E 
Tex.—Smith vy. Cooley, (Civ. A.) 


164 SW 1050. 
Eng.—Brandon y. Brandon, 31 L. Ji 


Ch. 47. 

40. Ala.—Kidd v. Cruse, 200 Ala. 
293, 76 S 59, 

Ill.— Campbell v. Carter, 14 Ill. 
286. 

Ind.—Murray v. Murray, 62 Ind. A. 
132, 112 NE 835; Merrell v. Garver, 
54 Ind. A. 514, 101 NE 152. 

Kan.—Jinkiaway v. Ford, 93 Kan. 
797, 145 P 885, LRA1915E 343, Ann 
Cas1916D 32. 


Ky.—Larmon vy. Larmon, 173 Ky. 
477, 191 SW 110. ; 
Md.—Wehrhane v. Safe Deposit, 


etc., Co., 89 Md. 179, 42 A 930. 

Mich.—Wettlaufer v. Ames, 133 
Mich. 301, 94 NW 950, 103 AmSR 449. 

Mo.—Hayden v. Lauffenburger, 157 
Mo. 88, 57 SW 721; Bassett v. O’Brien, 
149 Mo. 381, 51 SW 107. 

Nebr.—Peterborough Sav. Bank v. 
Pierce, 54 Nebr. 712, 75 NW 20; 
Henry, etc, Co. v. Fisherdick, 37 
Nebr. 207, 55 NW 643. 

N. Y.—Matter of Anderson, 211 N. 
Y. 136, 105 NE 79 [rev 158 App. Div. 
936, 143 NYS 627]; Bostwick v. 
Frankfield. 74 N. Y. 207 [aff 11 Hun 
475]; Clift v. White, 12 N. Y. 519 
Trev 15 Barb. 70]; Matter of Stafford, 
105 App. Div. 46, 94 NYS 194; Me- 
chanics’ Bank v. Edwards, 1 Barb. 
271: Citizens’ Permanent Sav., etc., 
Assoc. v. Rampe, 116 NYS 597 [aff 
137 App. Div. 927, 123 NYS 11101]; 
Jackson v. Roberts, 1 Wend. 478; 
James v. Morey, 2 Cow. 246, 14 AmD 
475. 
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Wherever | third person.*¢ 


mind.?? 
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Pa.—Griffith v. McKeever, 259 Pa. 
605, 103 A 335; Pennock v. Eagles, 
102 Pa. 230; Van Ormer’s Mst., 25 Pa. 
Super. 234. 

S. C.—Gainey v. Anderson, 87 S. C. 
47, 68 SE 888, 31 LRANS 323. 

Tex.—Smith v. Cooley, (Civ. A.) 
164 SW 1052. 

Wis.—Aiken v. Milwaukee, etc., R. 
Co., 37 Wis, 469. 

Eng.—Iingle y. Jenkins, [1900] 2 
Ch. 368; Forbes v. Moffatt, 18 Ves. 
Jr, 384, 34 Reprint 362. 

[a] In Georgia Civ. Code (1895) 
§ 3106 declares that “if two estates 
in the same property unite in the 
same person in his individual capa- 
city, the less estate is merged in the 
greater. But the principle that a 
merger of an equity of redemption 
into a legal estate may be prevented, 
and whether it occurs depends to a 
considerable extent on the intention 
of the person in whom the two 
estates meet, has been carried 
forward into decisions rendered since 
the code went into effect. See Mar- 
shall v. Dixon, 82 Ga. 435, 9 SE 167; 
Ferris vy. Van Ingen, 110 Ga. 102, 35 
SE 347 (where it was held that the 
intention that there should be no 
merger was a necessary deduction 
from the writings themselves); Cole- 
man, etc., Co. v. Rice; 115 Ga. 510, 
42 SE 5. But ‘if two estates in the 
same property unite in the same per- 
son in the same capacity, the lesser 
estate is merged in the greater, un- 
less there is a manifest intention 
that such merger shall not take 
place.’ Goodell v. Hall, 112 Ga. 435, 
37 SE 725; Jackson v. Tift, 15 Ga. 
557; Woodside v. Lippold, 113 Ga. 877, 
39 SE 400, 84 AmSR 267; Clay v. 
Banks, 71 Ga. 368; Luquire v. Lee, 
121 Ga. 624, 49 SE 834. And where 
it is manifest that the person in 
whom the two estates meet intends 
that the merger shall take place, it 
can not be defeated by other parties. 
Wilder v. Holland, 102 Ga. 46, 29 SE 


124.” Muscogee Mfg. Co. v. Eagle, 
etc., Mills, 126 Ga. 210, 219, 54 SE 


1028, 7 LRANS 1139. 

41. Merrell v. Garver, 54 Ind. A. 
514, 101 NE 152; Clift v. White, 12 
N. Y. 519 [rev 15 Barb. 70]; Starr v. 
Ellis, 6 Johns. Ch. (N. Y.) 393; Mich- 
alson v. ‘Myrick, 47 S. C. 297, 25 SH 
162. 

{a] Where it would work an im- 
jury or wrong, or aid in effecting a 
fraud, a merger of legal and equita- 
ble estates will not take place, and 
any extraordinary circumstances 
which would indicate that the pre- 
vention of the merger would have 
such an evil effect can be established 
as a defense against the interference 
of equity. Swatts v. Bowen, 141 Ind. 
322, 40 NE 1057. 

42. I1l.—Cole v. Beale, 89 Till. A. 
426. 


Kan.—Bullock vy. Wiltberger, 92 
Kan. 900, 142 P 950. 
Minn.—Davis v. Pierce, 10 Minn. 


376: Wilcox v. Davis, 4 Minn. 197. 
N. J.—Andrus v. Vreeland, 29 N. J. 
Ta. 394; Clos vy. Boppe, 23 N. J. Eq. 


270. 

N. Y.—Smith v. Roberts, 91 N. Y. 
470 [aff 62 HowPr 196]; Binsse v. 
Paige, 1 Abb. Dec. 138, 1 Keyes 87. 


1 (Tex, Civ. A.) 


[21C.J.] 1035 


not only from the acts and declarations of the own- 
er of the several and independent rights ** but from 
a view of the situation as affecting his interests,** 
at least prior to the presence of some right im a 
And equity will’ presume such ar 
intent as is consistent with the best interests of the 
party;*7 and the same presumption is indulged where 
the party is an infant,*® or person of unsound 
The intent of the party does not become 
fixed and unchangeable until some one acquires an 
interest in the property, and thereby a right to draw 
such intent in question.®° 

C. Conditions Essential to Merger. Ir 
order that there may be a merger it is essential 


Va.—Garland v. Pamplin, 32 Gratt- 
(73 Va.) 305. 


Eng.—Snow v. Boycott, [1892] 3 
Ch. 110. 
43. Chase v. Van Meter, 140 Ind. 


321,-39 NE 455; Murray v. Murray, 
62 Ind. A. 132, 112 NE 835; Merrell 
v. Garver, 52 Ind. A. 514, 101 NE 152; 
Wehrhane vy. Safe Deposit, ete., Co., 
89 Md. 179, 42 A 930; Peterborough 
Sav. Bank vy. Pierce, 54 Nebr. 712, 75 
NW 20; New York Public Library v- 
Tilden, 39 ‘Misc. 169, 79 NYS 161; 
Brendt v. Brendt, 25 Mise. 359, 53 
NYS 1026. 

44, Wilder v. Holland, 102 Ga. 44, 
29 SE 134; Henry, etc., Co. v. Fisher— 
dick, 37 Nebr. 207, 55 NW 643; Smith 
v. Roberts, 91 N. Y. 470 [aff 52 How 
ae 196]; Pennock y. Eagles, 102 Pa-. 

[a] Making a deed conveying the: 
property in fee is couclusive evidence 
of the intention of the party that 
merger should take place. Wilder v- 
Holland, 102 Ga. 44, 29 SE 134. 

45. Merrell v. Garver, 54 Ind. A. 
514, 101 NE 152; Henry, etc., Co. v. 
Fisherdick, 37 Nebr. 207, 55 NW. 6438; 
Smith v. Roberts, 91 N. Y. 470 [aft 
52 HowPr 196]; Pennock v. Eagles, 
102 Pa, 290. 

46. Smith v. Roberts, 91 N. Y. 470 
[aff 52 HowPr 196]. 

47. Cal.—Jameson v.-. Hayward, 
106 Cal. 682, 39 P 1078, 46 AmSR 268. 
BI Ra ma v. Pierce, 10 Minn- 

Mo.—Hospes v. Almstedt, 83 Mo. 
473 [aff 138 Mo. A. 270]; Dent v. Met- 
thews, (A.) 213 SW _ 141. y 

N. Y¥.—Smith v. Roberts, 91 N. Y. 
470 [aff 62 HowPr 196]; Sheldon v.. 
Edwards, 35 N. Y. 279; Clift v. White, 
12 N. Y. 519 [rev 15 Barb. 70]; Smith 
v. Holbrook, Sheld. 474, 

Or.—Watson y. Dundee 
Inv. Cos, 12. Or. 474, 3 P 


Mortg., etc... 
548. 
Pa.—In re Hartzell, 188 Pa. 384, 


41 A 879; Wagner v. Wenrich, 1 
Woodw. 35. 

Tex.—Cole v.' Grigsby, (Civ. <A.» 
35 SW 680. 


Eng.—Ingle v. Jenkins, [1900] 2 
Ch. 368; Forbes v. Moffatt, 18 Ves. 
Jr. 384, 34 Reprint 362, 

“When two estates unite in one 
and the same person, it is gener- 
ally his interest that a merger shal} 
take place, and it will be presumed 
that he so intended it, unless he does 
some act to show a contrary inten- 
tion.” Sellers v. Montgomery, 2 Pa. 
Dist. 551. 

[a] Where it is against the in- 
terest of the person holding the re- 
spective titles, the law will not pre- 
sume the intent to merge. Griffith 
Re eee CoN er 259 Pa. 605,.103 A 

48. James v. Morey, 2 Cow. (N- 
Y.) 246. 14 AmD 475: Cole v. Grigsby, 
35 SW 680. See also- 
Thomas v. Kemish, Freem. 207, 22 
Reprint 1163, 2 Vern. Ch, 348, 23 Re-— 
print 821 (where question raised but 
not directly decided). 

49. James v. Morey, 2 Cow. (N- 
Y.) 246, 14 AmD 475; Compton v.. 
Oxenden, 4 Bro. Ch. 397, 29 Reprint 
954, 2 Ves. Jr. 261, 30 Reprint 624, 

50. Smith v. Roberts, 91 N. Y. 479 
{aff 62 HowPr 196], 


1036 [21C.J.] 


that there should be at least two distinct estates,°>* 
a greater and a lesser,>? meeting in the same per- 
son,°* or class of persons,°* at the same time *° and 
without any intervening estate.°® The estates must 
also generally be held in the same right,°” but while 
this is true where one estate is an accession to 
the other merely by operation of law, there may 
be a merger of two estates held in different rights 
which meet in the same person by act of the par- 


ties.53 


Greater estate avoided. In order that the lesser 


51. Ala.—Kidd v. Cruse, 200 Ala. 
293, 76S 59. 

Il1.—Brownback y. Keister, 220 Ill. 
544, 77 NE 75. 

" Ky.—Larmon vy. Larmon, 173 Ky. 
477, 191 SW 110. 

Mo.—Phillips v. Jackson, 240 Mo. 
310, 144 SW 112. 

N. Y.—Sheldon vy. Edwards, 35 N. 
Y. 279; Clift v. White, 12 N, Y. 519 
{rev 15 Barb. 70]. 

S. C.—Adams v. Chaplin, 10 S. C 
Eq. 265. 


Eng.—Doe v. Walker, 5 B. & C. 111, 


7D, & R. 487, 11 ECL 389, 108 Re- 
print 41. 

{a] Dlustrations—(1) A mere 
right or title will not suffice. Clift 
v. White, 12 N, Y. 519 [rev 15 Barb. 
70). (2) A fee conditional cannot 
merge in the possibility of reverter, 
since when a _ fee conditional is 
granted the whole estate is in the 
tenant, and the possibility of reverter 
is not an estate. Adams y. Chaplin, 
10S. C. Hq. 265. 

52. Phillips v. Jackson, 240 Mo. 
310, 144 SW 112; Curry vy. Lafon, 1383 
Mo. A. 163, 118 SW 246; Asche v. 
Asche, 113 N. Y. 232, 21 NE 70 [aff 
47 Hun 285, 13 NYSt 419, 28 NYWkly 
Dig 226 (aff 18 AbbNCas 82)]. 

{a] “here is unity of possession 
where two estates of equal degree 
meet, or are combined in the same 
person.” Sheehan v. Hamilton, 4 
Abb, Dec. (N. Y:) 211, 215, 2 Keyes 
304, 8 AbbPrNS 197.. 

: 53. Ala.—Kidd v. Cruse, 200 Ala. 
293,76 S: 59: 

Ark.—McGuire v. Cook, 98 Ark. 118, 
135 SW 840, AnnCas1912D 776. 

Cal.—Cheda v. Bodkin, 173 Cal.. 7, 
158 P 1025; In re Washburn, 11 Cal. 
A. 735, 106 P 415. 

Ga.—Toombs v. Spratlin, 127 Ga. 
766, 57 SE 59; Muscogee Mfg. Co, v. 
Eagle, etc., Mills, 126 Ga. 210, 54 SH 
1028, 7 LRANS 1139. 

Ill.—Brownback v. Keister, 220 Ill. 
544, 77 NE 75. 

Ind.—Bunch y. Grave, 111 Ind, 351, 
12 NE 514. 

Ky.—Larmon v. Larmon, 173 Ky. 
477, 191 SW 110, 112. 

Mo.—Case v. Goodman, 250 Mo. 112, 
156 SW 698; Phillips v. Jackson, 240 
Mo, 310, 144 SW 112; Smith v. Smith, 
194 Mo. A. 309, 188 SW 1111; Curry 
vy. Lafon, 133 Mo. A. 168, 113 SW 
246; Hospes v. Almstedt, 13 Mo, es 
270. 

N. Y.—Matter of Anderson, 211 
N. Y. 136, 105 NE 79 [rev 158 App. 
Div. 986, 148 NYS 627]; Curtis v. 
Moore, 152 N. Y. 159, 46 NE 168 [aff 
10 Misc, 341, 31 NYS 19]; Bascom v. 
Smith, 34 N. Y. 320; Clift v. White, 
12 N. Y. 519 [rev 15 Barb. 70]; Reed 
v. Latson, 15 Barb. 9. 

Pa.—Wallace v. Blair, 1 Grant 75. 
, Va.—Garland vy. Pamplin, 32 Gratt. 
(73) Va.). 305. 

W. Va.—kKanawha Valley Bank v. 
Wilson, 29 W. Va. 645, 2 SE 768. 

Wis.—Aiken v. Milwaukee, etc., R. 
Co., 87 Wis. 469. 

{a] Mllustration.—Testator devised 
his property to his wife, with a pro- 
vision that on her death one-half of 
the estate should go to his legal 
heirs. He gave an adopted daughter 
a legacy making it a. charge on the 
estate. The daughter assigned the 
legacy, and it passed by will to the 
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estate merge in 


concurrent, nor 


[$§ 236] ~ D. 
Life Estates. 


in remainder or 


widow. There was no merger, the 
widow never having the sole interest 
in the estate. Gragg v. Gragg, 46 
Mise. 197, 94.NYS 53, 
54 Luquire v. Lee, 121 Ga. 624, 
49 SE 834. : 
55. Ala.—Kidd v. Cruse, 200 Ala. 
98 Ark. 


293, TOES: bo. 

Ark.—MecGuire v. Cook, 
118, 185 SW 840, AnnCas1912D 776. 

Ind.—Doeren vy. Lupton, 154 Ind. 
396, 56 NE 849. 

Ky.—Larmon v. Larmon, .173 Ky. 
477, 191 SW 110, 112. [cit Cycf: 

N. Y.—Mickles v. Townsend, 18 N. 
WIN Ube 

Va.—Little v. Bowen, 76 Va. 724; 


Garland y. Pamplin, 32 Gratt. (73 
Va.) 305. 
56. Ala.—Kidd v. Cruse, 200 Ala 


293, 76S 59, 

Cal.—Erving v. Jas. H. Goodman, 
etc., Bank, 171 Cal. 559,°153 P 945. 

Ky.—Wiedemann y. Crawford, 158 
Ky. 657, 166 SW 185. 

Mass.—Deans v, Eldredge, 217 
Mass. 588, 105 NH 449; Johnson v. 
Johnson, 7 Allen 196, 83 AmD 676; 
jis v. Hunt, 14 Pick. 374, 25 AmD 
400. 

Mo.—Bassett v. O’Brien, 149 Mo. 
381, 51 SW 107; Miller v. Talley, 48 
Mo. 503; Curry v. Lafon, 133 Mo. A. 
163, 113 SW 246; Wead v. Gray, 8 Mo. 
a 515 [rev on other grounds 78 Mo. 

]. 

N. Y.—Asche v. Asche, 113 N. Y. 
232, 21 NE 70 [aff 47 Hun 285, 13 
NYSt 419, 28 NYWklyDig 226 (aff 18 
AbbNCas 82)]; Citizens’ Permanent 
Sav., etc., Assoc. v, Rampe, 116 NYS 
597 [aff 137 App. Div. 927, 123 NYS 
1110]. 
nae C.—Logan vy. Green, 39 N. C. 
370. 

Or.-—Watson v. Dundee Mortg., etc., 
Inv. Co., 12 Or. 474, 8 P 548. 

Pa.—Moore’s WHst., 9 Pa. Dist. 675. 

Wis.—Morgan v. Hammett, 34 Wis. 
512 (an equitable estate will not 
merge in a legal estate if Some other 
interest has intervened prior to the 
vesting of the legal title). 

{a] Bule applied.—(1) The exist- 
ence of an active trust (Smith v. 
Smith, 194 Mo. A. 309, 188 SW 1111; 
Asche vy. Asche, 113 N. Y. 232, 21 NE 
70; Dudley v. People’s Trust Co., 57 
Mise. 230, 107 NYS 930; Matter of 
Lewis,’ 3 Mise. 164, 23 °“NYS 287 
(where the beneficiary for life of a 
trust fund purchases the interest of 
the remainderman there is no mer- 
ger which will divest the legal title 
of the trustee during the life of the 
eestui que trust); Moore’s Est., 9 
Pa. Dist. 675); (2) an estate by the 
curtesy (Bassett v. O’Brien, 149 Mo. 
381, 51 SW 107), (3) or a contingent 
intermediate interest (Pennocx v. 
Eagles, 102 Pa, 296), will prevent a 
merger, (4) but the interest of the 
assignee of a right to collect the 


rents due under a lease will not 
(Erving v. Jas. H. Goodman, etc., 
Bank, 171 Cal. 559; 153 P 945). 

57. Ark.—McGuire v. Cook, 98 
Ark. 118, 1385 SW 840, AnnCas 
1912D 776. 


Ga.—Pool yv. Morris, 29 Ga. 374, 74 
AmD 68. 

Ind.—Birke v. Abbott, 103 Ind. 1, 
1 NE 485, 53 AmR 474. : 

Ky.—Larmon y. Larmon, 173 Ky. 
47V7T 191. SWeAL0, -112) eit Cyels 
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the greater, the greater estate must 


be assumed as valid and continuing;®*® there can be 
no merger when the estates are successive and not 


when the greater estate is void 


and has been avoided.® 


Merger of Particular Estates—1. 
Whenever a particular estate for 


life and the next vested estate in remainder or re- 
version expectant thereon meet in the same person 
the former estate is merged,*! provided the estate 


reversion is as large as the preceding 


Mass.—Hunt v. Hunt, 14 Pick. 374, - 


25 AmD 400. 

Mo.—Curry v. Lafon, 133 Mo. A. 
163, 113 SW 246. 

N. Y.—Clift v. White, 12 N, Y. 519 
[rev 15 Barb. 70]. 

S. C—Bomar vy. Mullins, 25 S, C. 
Eq. 80. 

Va.—Little v. Bowen, 76 Va. 724; 
Garland v. Pamplin, 32 Gratt. (73 
Va.) 305. 

King.—In re Radcliffe, [1892] 1 -Ch. 


227. ; 

[a] Dlustrations.—(1) Where the 
owner of premises which he has 
mortgaged receives an assignment,of 
the mortgage from the owner there- 
of for the purpose of assigning it to 
a third party to raise money to pay 
the mortgage debt, there is no mer- 
ger as the assignment of the mort- 
gage was made to him upon a trust. 
Angel v. Boner, 38 Barb. (N. Y.) 425. 
(2) The life estate of a wife will not 
merge into the remainder which is 
held by the husband and wife by 
entirety. Bcmar vy. Mullins, 25 S. C. 
Eq. 80. (3) Where a man owns the 
life estate in his own right and the 
remainder in the right of his wife 
the estates will not merge. Pool v. 
Morris, 29 Ga. 374, 74 AmD 68. 

{b] Purchases at judicial sale.— 
Where the complete legal title is al- 
ready in the purchaser, another title 
obtained through a_ judicial sale 
would merge in the prior title, if it 
appears that the title formerly held 
and that acquired by the sale are held 
in the same right, with no interven- 
ing title in a third person. If, how- 
ever, the title so obtained was pro- 
cured for the purpose of cutting off 
intervening titles or encumbrances, 
and to reénforce a title then held, the 
subsequently acquired title will 
merge or be kept on foot, depending 
on the relation in which the purchaser 
stood to the judgment or sale on 
which the title is predicated. Birke 
v. Abbott,-103 Ind. 1, 1 NE 485, 53 
AmR 474; Wachstetter v. Johnson, 61 
Ind, A. 659, 108 NE 624. 

58. Clift v. White, 12 N. Y, 519 
[rev 15 Barb. 70]; 4 Kent Comm. p 
101; 1 Washburn Real Prop. (6th ed) 


p 457. 
See cases infra note 60. 

60. Humes v. Scruggs, 64 Ala. 40: 
Richardson v. Wyman, 62 Me. 280, 16 
AmR 459; Malloney v. Horan, 49 N. 
Y. 111, 10 AmR 335, 12 AbbPrNS 289 
[rev 53 Barb. 29, 86 HowPr 260]; 
gees, v. Roberts, 1 Wend, (N. Y.) 

61. Conn.—Harrison v. Moore, 64 
Conn, 344, 30 A 55; Shelton v. Had- 
lock, 62 Conn. 148, 25 A 483. 

Ga.—Bowen vy. Driggers, 138 Ga. 
398, 75 SE 318; Wilder v. Holland, 102 
Ga. 44, 29 SE 134, 

Ill.—Bond v. Moore, 236 Ill. 576, 
86 NE 386, 19 LRANS 540; Field v. 
Peeples, 180 Tll. 376, 54 NE 304; Tal- 
eott v. Draper, 61 Ill. 56; Steinhour 
v. Merrilees, 205 Ill. A 34. . 
Reon sage v. Anderson, 44 Ind. 

Ky.—Larmon v. Larmon, 173 Ky. 
477, 191 SW 110; Hunt. v. Phillips, 
105 SW 445, 32 KyL 257; Fox v. Long, 
8 Bush 551. 

Me.—Cary v. Warner, 63 Me. 571. 

Md.—Gambrill v. Gambrill, 122 Md. 
563,575, 89 A 1094 [cit Cyc]. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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estate. If the owner of a life estate acquires the 
fee to only a portion of the remainder there will 
be a merger pro tanto, but the life estate in the 
remainder of the property will not be affected.+ 
And the same rule applies where the owner of the 
fee simple in remainder in the whole property ac- 
quires a life estate in a portion of the property ° 
as well as in the remainder or reversion in fee.%¢ 
An estate pur autre vie may merge in an estate for 
the tenant’s own life.*7 In equity the merger will 
be prevented whenever necessary to protect the 
rights of an innocent third party, or of the per- 
son in whom the estates meet,*® or when a merger 
would be contrary to the intention of such person.’° 

[§ 237] 2. Estates for Years. An estate for 
years may merge in the remainder or reversion in 
fee,"4 or in another estate for years or an estate 
tor life;** but where there is a right to lease which 
is to commence in futuro, there can be no merger.?? 
When an estate for years becomes an estate in the 
same person to whom the life interest is granted 
by the same deed, a merger takes place regardless 
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however long, may merge in an estate for life,?® 
and a particular estate for years may merge in a 
reversionary term for years, although it may be for 
a longer period than the reversion;‘® but if the ex- 
pectant estate for years is a remainder instead of 
a reversion, the first term will not merge in the re- 
mainder, but the person in whom they unite may 
have the benefit of both terms in succession.77 A 
legal title for a term of years cannot be merged 
where the title to the reversion is merely equita- 
ble.78 Equity will prevent the merger of an estate 
for years, if necessary to protect the interests of the 
person in whom the estates meet.79 

[§ 238] 3. Equitable Estates. One may have 
as many equitable claims upon a piece of land as 
he can obtain, and they will all subsist without 
merger, for it may take them all to make a com- 
plete equitable title;S° but it is generally held, al- 
though there is authority to the contrary,®! that 
whenever the legal and equitable estates in the 
same land become united in the same person the 
equitable is merged in the legal estate,8? unless if 


of the question of intention.’ 


Mass.—Langley v. Conlan, 212 
Mass. 135, 98 NE 1064, AnnCas1913C 
421; Pynchon y. Stearns, 11 Mete. 304, 
312, 45 AmD 207, 210. 
ae v. Flanders, 30 Mich. 

6. 

N. Y.—In_ re Anderson, 211 N. Y. 
136, 105 NE 79; Matter of Wads- 
worth, 58 Misc. 489, 111 NYS 630; In 
re Bloodgood, 172 NYS 509. 

Pa.—In re Thompson, 252 Pa, 485, 
97 A 689; In re Arnold, 249 Pa, 348, 
94 A 1076, 

Eng.—In re Attkins, [1913] 2 Ch. 
619; In re Toppin, [1915] 1 Ir. 198. 

[a] There would be an absolute 
incompatibility in a person filling at 
the same time the characters of ten- 


-ant and reversioner in one and the 


same estate... 4 Kent Comm. p_ 99 
{quot Fox v. Long, 8 Bush (Ky.) 551, 
555]; . 

ae Where a contingent estate 
only anda life estate are united mer- 
ger does not take place. In re Wash- 
burn, 11 Cal. A. 735, 106 P 415. 

[c] A partnership agreement to 
occupy land made by the life tenant 
and the remainderman will not cause 
a merger. Brooks y. Goodwin, 123 
Ark. 607, 186 SW 67. 

62. Boykin v.. Ancrum, 28 S. C. 
486, 6 SE 305, 138 AmSR 698; 4 Kent 
Comm. p 101. 

63. Harrison y. Moore, 64 Conn. 
344, 30 A 55; Larmon v. Larmon, 173 
Ky. 477,.191 SW 110; Fox v. Long, 8 
Bush (Ky.) 551; Graham v. Whit- 
ridge, 99 Md. 248, 57 A 609, 58-A 36, 
66 LRA 408; Hopping v. Gray, 82 N. 
J. Eq. 502, 89 A, 27. See supra 

233. 

; 64, Larmon vy. Larmon, 173 Ky. 
ATU 1191 SW4 ji 10,7, 12!) [auot.,. Cyc]; 
Clark v. Parsons, 69 N. H. 147, 39 A 
898, 76 AmSR 157. 

65. Gaddes v. Pawtucket Sav. Inst., 
33 R. I. 177, 80 A 415, AnnCas1912B 


07. 

: LG AS. 1: 
16. ; 

67. Boykin v. Ancrum, 28 S. C. 
486, 6 SE 305, 13 AmSR 698; 4 Kent 
Comm. p 100. 

68. Bullock v. Wiltberger, 92 Kan. 
900, 142 P 950; Moore v. Luce, 29 Pa. 
260, (72 AmD, 629; Butler's Hst., 14 
Pa. Co. 667. See also supra § 234. 

69. Wiliams v. Bricker, 83 Kan. 
53, 109 P 998, 30 LRANS 343; Matter 
of Stafford, 105 App, Div. 46, 94 NYS 
194: Cole v. Grigsby, (Tex. Civ. A.) 
35 SW 680. 

70. Jinkiaway v. Ford, 93 Kan. 
797, 145 P 885, LRAI915E 343, Ann 
Cas1916D 32; Matter of Stafford, 105 
App. Div. 46, 94 NYS 194. See also 
supra §- 234. . 

71;. Ala.—Otis v- McMillan, 70 Ala. 
AG, 


Mangum vy. Piester, 


Any term of years, 


Ill.—Haps vy. Hewitt, 97 Ill. 498; 
See nie v. Ballance, 26 Ill. 9, 79 AmD 
354. 


Ky.—Fox v. Long, 8 Bush 551. 

N. Y.—In re Anderson, 211 N, Y. 
136, 105 NE 79; Globe Marble Mills 
a Vv. Quinn) 76 N: Yo 23/7°327 AmR 
ak C.—Logan v. Green, 39 N. C. 

See also 2 Blackstone Comm. p 177; 
4 Kent Comm. p 100. 

72. Doe v. Walker, :5 B. & C. 111, 
LOS eR eprint-.415) 5 aye a) re ene al 
11 ECL 389; Woodcock v. Woodcock, 
Cro. Eliz. 795, 78 Reprint 1025; Dalye 
VeuRobertson. Lop U Cis Bo ai 4 
Kent Comm. p 100. 

73. Doe y. Walker, 5 B. &' GC. 111, 
108 Reprint 41, 7 D. & R. 487, 11 ECL 
389. 


74. Dalye v. Robertson, 19 U. C. 
Q. B. 411. 

75. Tiffany Real Prop. p 1338 [cit 
3 Preston Conv. p 220]. 

76. Stephens v. Bridges, 6 Madd. 
66, 56 Reprint 1015; Tiffany Real 
Prop. p 133; 1 Washburn Real Prop. 
(6th ed) p 458. 4 

77. 1 Washburn Real Prop. (6th 
ed) p 458. 

79. “Litle wv. (Ott, 15'-HY’ Cas; uNo. 
8,389, 3 Cranch C. C. 416. 

79. Jameson y. Hayward, 106 Cal. 
682, 39 P 1078, 46 AmSR 268. See 
also supra § 234. 

80. 4 Kent Comm. (12th ed) p 99 
[quot Chase v, Van Meter, 140 Ind. 
321, 39 NE 455]. 

81. In re Price, 260 Pa. 376, 103 A 
893; Moore’s Est., 9 Pa. Dist. 675. 

82. U. S.—Robison v. Codman, 20 
No. 11,970, 1 Sumn, 121. 
Phillips, 54 Ala. 


11 Cal. A. 
14) ed) 


HY. Cas. 
Ala.—Welsh_ v. 
309, 25 AmR 679. 
Cal.—In re Washburn, 
735, 106 P 415. 


Ill.—Campbell vy. Carter, 


*| 286. 


Ind.—Chase v. Van Meter, 140 Ind. 
321, 39 NE 455; Lagrange v. Greer- 
Wilkinson Lumber Co., 59 Ind. A. 488, 
108 NE 373. 

Ky.—Wiedemann vy. Crawford, 158 
Ky...657, 166 SW 185. 

Md.—Bennett v. Baltimore M. E. 
Church, 66 Md. 36, 5 A 291. 

Miss.—Lewis vy. Starke, 18 Miss. 
120. 

Mo.—Curry v. Lafon, 133 Mo. A. 
163, 113 SW 246. 

N. H.—Stantons v. Thompson, 49 N. 
H. 272; Hopkinson y. Dumas, 42 N, H. 
296; Hutchins, v.. Carleton, 19 N. H. 
487. : 
N, J.—Wills v. Cooper, 25 N. J. L. 
137; Whyte, v. Arthur, 17 N. J. Ea. 


Baile 
N:. Y.—Payne v. Wilson, 74 N.. Y. 
348 [aff 11 Hun 3802]; Champney v. 


is the intention of the party in whom they unite,§* 


Coope, 32 N. Y. 548 [rev 34 Barb: 
539]; James v. Morey, 2 Cow. 246, 
14 AmD 475. 

Oh.—Warner v. York, 1 Oh. Cir, Ct. 
N. Si'73. 

Eng.—Wade v. Paget, 1 Bro. Ch. 
363, 28 Reprint 1180, 1 Cox Ch. 74, 29 
Reprint 1069; In re Douglas, 28 Ch. 
D. 327; Selby v. Alston, 3 Ves. Jr. 
339, 30 Reprint 1042. ig : 

[a] Reason for rule.—‘“The doc- 
trine of merger springs from the fact 
that when the entire equitable and 
legal estates are united in the same 
person, there can be no occasion to 
keep them distinct, for ordinarily it 
would be of no use to the owner to 
keep up a charge upon the estate of 
which he was seized in fee simple: 
but if there is an outstanding, inter- 
vening title, the foundation for. the 
merger does not exist, and as a mat- 
ter of law, it is so declared.” Curry 
v. Lafon, 133 Mo. A. 163, 178, 113 
SW 246. 

[b] TMlustrations.—(1) A man can- 
not be trustee for himself; and con- 
sequently, as soon as a trust estate 
and the legal title unite in the same 
person, the trust estate is. merged 
and lost. Hopkinson vy. Dumas, 42 N. 
H. 296; Wills v. Cooper, 25 N. J. L. 
137; Goodright v. Wells, 1 Dougl. (3d 
ed) 771. (2) Where a widow, prior to 
an assignment of dower, joins with 
the heirs in a conveyance purporting 
to pass the entire estate, her’ equita- 
ble interest is merged in the estate 
conveyed by the heirs, and she can- 
not thereafter claim an assignment 
of dower in the land, Reeves v. 
Brooks, 80 Ala. 26. And see Trusts 
[29°Cy co. 1s 

83. Mass.—Earle v. Washburn, 7 
Allen 85. 

Minn.—Wilcox v. Davis, 
LO. 

N. H.—Stanteons vy. Thompson, 49 
N. H. 272; Bell v. Woodward, 34 N. H. 
90. 

N. J.—Andrus v. Vreeland, 29 N. J. 
Eq. 394; Clos v. Boppe, 23 N. J. Ea. 
270. 

N, Y.—Curtis v. Moore, 152 N. Y. 
159, 46 NE 168, 57 AmSR 506; Shel- 
don v. Edwards, 35 N. Y. 279; Bas- 
com vy. Smith, 34 N. Y. 320;: Champ- 
ney v. Coope, 32 N. Y. 543; Binsse v. 
Paige, 1 Abb. Dec, 138, 1 Keyes 87; 
Millard v. MeMullin, 5 Hun 572 [mod 
on other grounds 68 N. Y. 345]; Inde- 
pendent Brewing Co. v. Durston, 55 
Mise. 498, 106 NYS 686; New York 
Public Library v. Tilden, 39 Misc. 169, 
79 NYS 161. : 

Pa.—Campbell’s App., 36 Pa. 247, 78 
AmD 375. 

Wis.—Aiken v. Milwaukee, etc., R. 


4 Minn. 


|.Co., 37. Wis. 469... 
See also supra § 234. 
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or manifestly to his interest,8* or essential to the 
ends of justice,8®> or necessary to protect the rights 
of an innocent third party,°® or necessary to carry 
out ‘the purposes and intentions of the donors,*’ 
that the estates should be kept separate. But there 
can be no merger of a legal in an equitable estate 
so as to extinguish the legal title.*® It is essential 
to the merger of an equitable in a legal estate that 
the two estates should be coextensive and commen- 
surate,8° or more accurately, the legal estate must 
be equally extensive with or more extensive than 
the equitable estate, for the equitable fee will not 
merge in a particular or partial interest.°° 

[§ 239] 4. Curtesy. Where a husband be- 
comes the owner in fee of land in which he has a 
eurtesy right, the curtesy right is merged in the 
fee.®1 


ESTATES 


[§§ 238-243 


[§ 240] 5. Dower. Where a widow becomes 
the owner in fee of land in which she has a dower 
right, the dower right is merged in the fee,®* except 
where it is manifestly to her interest that the two 
titles should be kept distinct,®* and this doctrine 
has-been applied to the inchoate right of dower,°* 
notwithstanding this right is not an estate so that 
technically the doctrine of merger would not ap- 
ply,®> but this has been denied.°* The right of dow- 
er is not merged in a superior estate by deed be- 
tween the widew and heirs, in which the widow’s 
dower interest is merely recognized and the interest 
of the several parties conveyed inter se.%7 

[§ 241] 6. Estates Tail. An estate tail is an 
exception to the rule of merger, and a man may 
have in his own right both an estate tail and a re- 
version in fee.°§ 


IX. ESTATES IN PERSONAL PROPERTY °8% 


[§ 242] A. In General. The rules already dis- 
cussed in respect to estates in real property °° apply 
also to estates in personal property, in so far as 
they may be consistent with the subject matter of 
the interest or estate created or attempted to be 
created.1 


345]. 


572 [mod on other ground 68 N. Y. 


[§ 243] B. Life Estates in Personalty—1. In 
General. While the common law originally did not 
admit of the creation of a hfe estate in personal 
property with a reversion or a remainder over,” and. 
a gift for life carried the absolute title or interest,* 
especially where the use of the property gonsists 


Sequestration see supra § 108. 
Sale: 


84. Conn.—Donalds vy. Plumb, 8 
Conn. 447; Lockwood y. Sturdevant, 
6. Conn, 373. 

Me.—Thompson v. Chandler, 7 Me. 
HOT. 

Minn.—Davis y. Pierce, 10 Minn. 
376. 

Mo.—Bassett vy. O’Brien, 149 Mo. 


881, 51 SW 107; Hospes v, Almstedt, 
88 Mo. 473 [aff 13 Mo, A, 270]. 

N. Y.—Payne v. Wilson, 74 N,. Y. 
348 [aff 11 Hun 302]; James v. Mo- 
rey, 2 Cow. 246, 14 AmD 475. 

Oh.—Warner v. York, 1 Oh. Cir. Ct. 
N. S. 73. 

Or.—Watson v. Dundee Mortgi, etc., 
Inv.:Co., 12 Or. 474, 8 P 548. 

See..also supra § 234. 

[a] “Interest” explained.—‘‘The 
interest of the person in whom the 
legul and equitable titles are united, 
which enables him to keep them dis- 
tinct, is an interest for the protection 
of his legal title against charges ex- 
isting when he took it, and subse- 
quent, or subject to the equitable ti- 
tle. obtained by him.” Sherow v. 
Livingston, 22 App. Div. 530, 535, 48 
NYS 269. f 

85. -Ind.—Lagrange v. Greer-Wil- 
kinson Lumber Co., 59 Ind. A. 488, 
108-NE 373. 

Mass.—Earle v. Washburn, 7 Allen 

5 : 


N. H.—Bell v. Woodward, 34 N. H. 


0. 

N. J.—Andrus v. Vreeland, 29 N. J. 
as 894; Clos v. Boppe, 23 N. J. Eq. 
270. 

N. Y.—Champney v. Coope, 32 N. 
Y. 548 [rev 34 Barb. 539]. 

86. Sherlock v. Thompson, 167 
Iowa 1, 148 NW 10385, AnnCas1917A 
1216. 

87. Curtis v. Central Uniy., (lowa) 
176 NW 330. See also supra § 234. 

8& . Litle v., Ott, .15,.F.. Cas... No. 
8,389, 3 Cranch C. C, 416; Bassett v. 
O’Brien, 149 Mo. 381, 51 SW 107; 
Hopkinson v. Dumas, 42 N. H. 296. 

89. Cal.—In re Washburn, 11 Cal. 
Avi735, 106 P 1415. 

Conn.—Donalds y. Plumb, 8 Conn. 
447. 

Ida.—Wilson v. Linder, 21 Ida. 576, 
123 P 487, 42 LRANS 242, AnnCas 
1913E 148. 

Ind.—Chase v. Van Meter, 140 Ind. 
321, 39 NE 455. 


Mass.—Hildreth vy. Eliot, 8 Pick. 
293. 

N. J.—Wills v. Cooper, 25 N. J. L. 
137. 


N. Y.—Millard v. McMullin, 5 Hun 


Pa.—Bouvier’s Hst., 28 Pa, 266. 

R. I.—Bowlin v. Rhode Island Hos- 
pital Trust Co., 31 R. I. 289, 76 A 348, 
140 AmSR 758. 

Eng.—Brydges v. Brydges, 3 Ves. 
Jr. 120, 30 Reprint 926. 

90. Murray v. Murray, 62 Ind. A. 


132, 112 NE 835. 


91. Berger v. Waldbaum, 46 Misc. 
4, 93. NYS 352 [aff 110 App. Div. 915, 
96 NYS 1114]. 


92. Weaver v. Michello, 193 Mich.. 


572, 160 NW 612; Kreamer v. Flem- 
ing, 191 Pa. 534, 43 A 388; Smith v. 
Danielson, 45 Pa, Super. 125; You- 
mans v. Wagener, 30 S. C. 302, 9 SH 
106, 3 LRA 447. 

[a] Where the fee is conveyed to 
a trustee for the use of the wife, and 
upon such conditions as to make it 
necessary that the legal estate should 
remain in him, the dower right will 
not be merged. Davis v. Townsend, 
32, 8S. C.,.112,.10 SE. 837. 

93. McLeery v. McLeery, 65 Me. 
172, 20 AmR 6838; Wettlaufer v. Ames, 
133 Mich. 201, 94 NW 950; Fink’s 
App., 130 Fa. 256, 18 A 621. 

94. Weaver v. Michello, 193 Mich. 
572, 160 NW 612; Youmans vy. Wag- 
ener, 30 S. C. 302, .9 SE 106, 3 LRA 
447; Scheuer v. Chloupek, 130 Wis. 
72, 109 NW 1035. 

95. Davis v. Townsend, 32 S. C. 
112, 10. SH, 83%. ° 

96. Huff v. Wheeler, 27 Misc. 7638, 
59 NYS 716. 

97. Howells v. McGraw, 97 App. 
Div. 460, 90 NYS 1. 

98. Holcomb v. Lake, 24.N. J. L. 
686 [afl 25 ON..d. I51600];'. Roenvyv. 
Baldwere, 5 T. R, 104, 101 Reprint 59; 
2 Blackstone Comm. p 177, 

9814. ife estates: 

Actions by life tenant: 

Generally see supra § 126. 

Damages see supra § 128, 

Debts, charges, and encumbrances see 

supra § 94. 

Expenses, deterioration, and loss see 

supra § 95. 

Forfeiture see supra § 116 et seq. 

Presentevalue see supra § 75. 

Frempdicg for protection of remain- 
er: 

Generally see supra § 103. 

Accounting see supra § 107. 

Forfeiture see supra § 106. 

Injunction see supra § 106, 

Ne exeat see supra § 108. 

Receivership see supra § 109. 

Security see supra § 104. 


Generally see supra § 96, 

Forced sale see supra § 98. 

Termination see supra § 110 et seq- 

99. Real property: 

Base or qualified fee see supra § 18 

text and note 63. 

Executory interest in see supra § 195 
et seq. 

Life estate in see supra § 59 et sea. 

Remainder in see supra § 130 et seq. 

Reversion in see supra § 179 et seq. 

Terms for years, etc. see Landlord 
and Tenant [24 Cyc 958 et seq]. 

l. See infra §§ 243-261. 

2. Derickson vy. Garden, 5 Del. 
Ch. 323; Stallcup v. Cronley, 117 Ky. 
547, 78 SW 441, 25 KyL 1675; State 
v. Welch, 175 Mo. A. 3038, 162 SW 6387; 
Warner v. Borsly, 2 Ch. Rep. 151, 21 
Reprint 643; Woodcock v. Woodcock, 
Cro... Eliz. 795,78 Reprint“ 1025: 
Anonymous, March 106, 82 Reprint 
432; 2 Blackstone Comm. p 398; 2 
Kent Comm. p 352. 

[a] A gift for an hour is forever, 
it has been said. Wright v. Cart- 
wright, 1 Burr. 284, 97 Reprint 315; 
Mannings’s Case, 8 Coke 95a, 77 Re- 
print 619; 8 Viner Abr. p 447, 

3. State v. Savin, 4 Del. 56 note; 
State v. Warrington, 4 Del. 55; Der- 
ickson v. Garden, 5 Del. Ch. 323; 2 
Kent Comm. p 352. 

[a] Reason and discussion of rule. 
—‘‘Before the introduction of execu- 
tory devises the law was well settled 
that a gift of personal property for 
life, whether by will or otherwise, 
was a gift of the whole property. 
The rule was without exception. It 
was founded in consideration of the 
changeable and perishable character 
of the property, and the inconven- 
ience of having successive owners of 
it, or limiting it in perpetuity. A 
limitation of personal property for 
life, was as full a disposition of it, 
as a limitation to one and his heirs, 
was of real property. No remainder 
could be limited after it. ..,. And as 
nothing remains in the donor to be 
limited over, so nothing could de- 
scend to his heirs by way of rever- 
sion or intestacy. ... When the doc- 
trine of executory devises was estab- 
lished, the rule was so far relaxed as 
to allow of ulterior disposition of 
personal property after a life estate, 
in this form... not on the idea 
that anything remained in the donor 
to dispose of after an absolute gift 
for life, but on the notion of an ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in its consumption,‘ yet it is now well settled that 
life estates may be created in money,° as well as in 
other personal property,® of a durable nature,’ with 


a remainder over to others.§ 


How created. A life estate in personal property 
may be created either by deed or will, and with- 
out the intervention of a trustee.!° 

[§ 244] 2. Possession of Property. 
specific chattels are bequeathed for life, the life- 
tenant is entitled to the actual possession of the 
property,’” and cannot be compelled to submit to a 


ecutory contingent, disposition of the 
thing at the time of giving the life 
estate; and unless such executory de- 
vise be in fact made by the testator, 
the bequest of the thing for life gives 
an absolute interest.” State v. Savin, 
4 Del. 56 note. 

{b] In North Carolina it is held 
that an attempted conveyance of 
chattels, with a reservation of a life 
estate to the grantor, is void as to 
the remainder, and has the effect of a 
reservation of the whole estate to the 
grantor. Outlaw v.'Taylor, 168 N, C. 
511, 84 SE 811; Dail v. Jones, 85 N, C. 
221; Morrow vy. Williams, 14 N. C. 
263; Graham y. Graham, 9 N. C, 322. 

4 See infra § 245. 

5. Crawford v. Clark, 110 Ga. 729, 
36 SE 404; Philips v. Crews, 65 Ga. 
274; Field v. Hitchcock, 17 Pick. 
(Mass.) 182, 28 AmD 288; State v. 
Welch, 175 Mo. A, 303, 162 SW 637; 
Ellis v. Cole, 188 N. Y. 395,. 81 NE 
230 [rev 105 App. Div. 48, 94 NYS 
1031]; Smith y. Van Ostrand, 64 N. Y. 
278; Gilman vy. Reddington, 24 N. Y. 
9; Ellis v. Cole, 86 App. Div. 233, 83 
NYS 641; Flanagan y. Flanagan, 8 
AbbNCas (N. Y.) 416. : 

[a] A bequest of money for life is 
a gift of the interest only. Field v. 
Hitchcock, 17 Pick. (Mass.) 182, 28 
AmD 288. 

6. U. S.—Smith v. Bell, 6 Pet. 68, 
8 L. ed. 322. , 

Conn.—Langworthy v. Chadwick, 
13 Conn. 42. 


Ga.—Philips v. Crews, 65 Ga. 274.. 


Ill.—Dickinson vy. Griggsville Nat. 
Bank, 209 Ill. 350, 70 NE 593; Martin 
v. Martin, 170 Ill. 18, 48 NE 694 [rev 
68 Ill. A. 169]; McCall v. Lee, 120 Ill. 
261, 11. NE. 522: [aff 24 Jl. A. 585]; 
‘Trogdon vy. Murphy, 85 Ill. 119. 

Ky.—Stallcup v. Cronley, 117 Ky. 
547, 78 SW 441, 25 Kyl 1675; John- 
son v. Johnson, 104 Ky. 714, 47 SW 
883, 20 KyL 890; Knight v. Donahoo, 
3 B. Mon, 277. 


Me.—Sampson v. Randall, 72 Me. 
109. 
Mass.—Homer v. Shelton, 2 Metce. 


194. See also Durfee v. Meadowcroft, 
193 Mass. 267, 79 NE 268 (assuming 
without deciding that the owner of 
a chattel personal can create a life 
interest in it in favor of another 
with reversion in himself, and that 
such an interest may be created .by 
parol as well as by deed). 
Minn.—State v. Ras en A Coun- 
ty, 102 Minn. 268, . 
Thine costa te vy. Welch, 175 Mo. A. 


303, 162 SW 637. 

N. phe erie v. Toppan, 45 N. H. 
243, 86 AmD 159. 

N. Y.—Matter of Brandreth, 169 N. 


Y. 437, 62 NE 568, 58 LRA 148 [rev 
DS ADD. Dive D101. O9e NYS, 142 (rev, 
28 Misc, 468, 59 NYS 1092)]; Smith 
v. Van Ostrand, 64 N. Y. 278; Gilman 
vy. Reddington, 24 N. Y. 9 [mod 1 
Hilt. 492]; Snedeker v. Congdon, 41 
App, Div. 433, 58 NYS 885; Westcott 
v. Cady, 5 Johns. Ch. 334, 9 AmD 306. 

S. C.—Patterson v. Devlin, 16 S. C. 
Eq. 459. : 

Tenn.—Cook vy. Collier, (Ch. A.) 62 
SW 658. 

Eng.—Phillips v. Beal, 32 Beav. 25, 
55. Reprint 10; Upwell v. Halsey, 10 
Mod. 441, 1 P. Wms. 651, 24 Reprint 
554: Hyde v. Parrat, 1 P. Wms. 1, 24 
Reprint. 269, 2 Vern, Ch. 331, 23 Re- 
print 813; 2 Blackstone Comm. p 398. 

Remainders in personal property 


ESTATES 
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sale or a commutation of his interest;!* but where 
personal property is included in a general residuary 
bequest for life it should be sold by the executor 


‘ or trustee and the interest paid to the legatee for 


Where 


see infra § 250. 

7. Dickinson v. Griggsville Nat. 
Bank, 209 Ill. 350, 70 NE 593. And 
see infra §§ 244-248. 

8. See infra § 250; and cases su- 
pra note 6, 

714 See Deeds § 283; Wills [40 Cyc 


Johns, 45 Miss. 
632; Cook vy. Collier, (Tenn. Ch. A.) 
62 SW 658. 

11. Rights of remainderman see 
intra, '$, 253: 

12. Underwood y. Underwood, 162 
Ala, 553, 50 S 305, 136 AmSR 61; 
Welsch v. Belleville Sav. Bank, 94 
Til. 191; White vy. Massachusetts 
Technology Inst., 171 Mass. 84, 50 NE 
512; Freeman v. Knight, 37 N. C. 72. 

13. Underwood y. Underwood, 162 
Ala. 553, 50 S 305, 186 AmSR 61; 
ad Soy v. Reitz, 91 Md. 334, 46 A 

14. Ill.—wWelsch v. Belleville Sav. 
Bank, $4 Ill, 191; Burnett v. Lester, 
Soe LT, S25. 

Mass.—Westcott v, Nickerson, 120 
Mass. 410. 

Mo.—State v. Welch, 175 Mo. A. 
303, 312, 162 SW 637 [quot Cyc]. 

N. H.—Healey v. Toppan, 45 N. H. 
243, 86 AmD 159, 

N. J.—Ott,.v. Tewksbury, 75.N.. J. 
Eq. 4, 71 A 302; Corle v. Monkhouse, 
47 N. J. Eq. 73, 20 A 367; Rowe v. 
White, 16 N. J. Eq. 411, 84 AmD 169; 
Ackerman v, Vreeland, 14 N. J. Eq. 23. 

N. Y.—Montfort v. Montfort, 24 
Hun 120; Covenhoven y. Shuler, 2 
Paige 122, 21 AmD 73. 

N. C.—Simmons v. Fleming, 157 N. 
C. 389, 72 SE 1082; Jones v. Simmons, 
42° N. C. 178; Smith. v. Barham, 17 
N.C. 420, 25 AmD 721: 
ae v. Bacon, 6 LancLRev 
33. 
S. C.—Calhoun y. Furgeson, 24 S. C. 
Eq. 160. 

Tenn.—Henderson  y, 10 
Yerg. 30. 

Eng.—Lyons v. Harris, [1907] 1 Ir. 
32; Lichfield v. Baker, 2 Beav. 481, 
48 Reprint 1267; Randall v. Russell, 3 
Meriv, 190, 86 Reprint 73; Dimes v. 
Scott, 4 Russ. 195, 38 Reprint 778; 
Fearns v. Young, 8 Ves. Jr. 549, 32 
Reprint 716; Gibson vy, Bott, 7 Ves. 
Jr. 89, 32 Reprint 37. 

{a] Leading English case.—(1) 
As laid down by the leading English 
case on the subject the general rule 
is where personal property is be- 
queathed for life with remainder 
Over, and not specifically, it is to be 
converted, subject in the case of a 
real security to an inquiry whether 
it will be for the benefit of all par- 
ties, and the life tenant is entitled 
only upon this principle. Howe v. 
Dartmouth, 7 Ves. Jr, 137, 32 Reprint 
56, 25 BRC 29. ..(2), This rule’ does 
not apply in the case of a settlement 
by deed, and apparently applies only 
where there is a disposition by will 
of residuary personal estate given as 
one fund to be enjoyed by several 
persons in succession. In re Van 
Straubengee, [1901] 2 Ch. 779. (3) This 
rule is founded on an inference de- 
rived from the intention of the tes- 
tator that a particular proprty. 
should be enjoyed by parties in suc- 
cession by way of remainder, such as 
a gift- to tenant for life with remain- 
ders over., In re Bates, [1907] 1 Ch: 
22, 6 BRC 199; In re Hammersley, 81 


Vaulx, 


L..,T.. Reps: N.,S.).150,.. (4) ,And, this, 
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life, and the principal kept for the remainderman,'* 
unless the will shows a contrary intention on the 
part of testator, 
also invest a bequest for life of money,!* and should 
sell and invest the proceeds of property, the use of 
which is its conversion into money,! or the pos- 
session of which is not essential to its beneficial 


An executor or trustee should 


inference may be rebutted by various 
circumstances showing a different in- 
tention on the part of the testator. 
Stanier v. Hodgkinson, 73 L. J. Ch. 
179; Pearce v, Bentham, 94 L. T. Rep. 
N. S. 307; In re Hammersley, supra. 
(5) The rule is not generally applic- 
able to an absolute gift subject to 
an executory limitation. In re Bland, 
[1899] ,.2 Ch. 336. (6) It, has never 
been applied to a gift which is vested 
but liable to be divested on the hap- 
pening of an event. In re Hammer- 
sley, supra. 

{b}] In Maine the rule is to allow 
the tenant for life to have the ac- 
tual possession of the property un- 
less the will provides otherwise. 


Sampson v. Randall, 72 Me. 109; 
Starr v. McEwan, 69 Me, 334, 

15. Iil.—Buckingham y. Morrison, 
136 Ill. 437, 27 NE 65, 

Opa ecam cabal v. Iglehart, 6 Gill & J. 

N. H.—Healey v. Toppan, 45, N, H. 
243, 86 AmD 159. 

N. J.—Ott v. Tewksbury, 75 N. J. 
Eq. 4, 71 A 302; Corle v. Monkhouse, 
47 N. J. Eq. 73, 20. A 367;:Crane ‘v. 
Van Duyne, 9 N. J. Eq. 259. 

lV. Y.—In re James, 146 N. Y. 78, 40 
NE 876, 48 AmSR 774. 

R. L—Harris*v. Dawley, 22 R. iI. 
633, 49 A 29. 

S. C.—Brooks. v. Brooks, 12 S. C. 
422; Calhoun vy, Furgeson, 24 S. C. 
Eq. 160. 

Tenn.—Henderson, vy. Vaulx, 10 
Yerg. 30. 

Eng.—Rowe v. Rowe, 29 Beav. 276, 
54 Reprint 633; Kirkman y. Booth, 11 
Beav. 273, 50 Reprint 821; Lichfield 
v. Baker, 2 Beav. 481, 17 EngCh 481, 
48 Reprint 1267; Pickering v, Picker- 
ing, 2 Beav. 31, 17 EngCh 31, 48 Re- 
print, 1090;:'25 ERG: 37. 

Ont.—Wakefield v. Wakefield, 32 
Ont. 36. ; 

{a] Slight indications of the inten- 
tion of the testator that the first 
taker is to enjoy the property. in 
specie are controlling. Buckingham 
v. Morrison, 136 Ill. 437, 27; NE 65; 
In re James, 146 N.. Y.,,78,;-40, NE 
876, 48 AmSR 774; Harris v. Dawley, 
22 R. I, 633, 49 A 29;.MacDonald vy. 
Irvine, 8 Ch. D, 101; Morgan v. Mor- 
gan, 14 Beav. 72, 51 Reprint 214. 

16. Ill.—Welsch y. Belleville Sav. 
Bank, 94 Ill, 191. 

Iowa.—Scott v., Scott, 137 Iowa 239, 
114 NW 881, 126 AmSR 277, 23 LRA 
716. 

Md.—Wootten y. Burch, 2 Md. Ch. 
190. See also Evans vy. Iglehart, 6 
Gill & J. 171. 

Mass.—Field v. Hitchcock, 17 Pick. 
(182, 28 AmD 288. 

N. J.—In re Van Wagoner, (Pre- 
rog.) 97 A. 893. 

N. Y.—In re McDougall, 141 N. Y. 
21, 85 NE 961; Livingston v. Murray, 
68 N. Y. 485..[mod, 4 Hun 619, 67 
Barb, 214]; Smith v. Van Ostrand, 64 
N. Y. 278; Matter of Rowland, 153 
App. Div. 327, 1837 NYS 1010; Matter 
of Shipman, 53 Hun 511, 6 NYS 276, 3 
AbbNCas 105; Montfort v. Montfort, 
24 Hun 120; In re Goetschius, 2 Misc. 
278, 23 NYS 970, Pow. Surr. 371. 

N. C.—Freeman y. Knight, 37 N. C. 
U2. 

Va,—Hawthorne v. Beckwith, 89 
Va. 786, 17.SE 241. 

17.. Evans yv; Iglehart, 6 Gill & J. 
(Md.) 171; Wootten y. Burch, 2 Md. 
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enjoyment,!8 or which is of a perishable character,’® 
unless the will shows an intention that the posses- 
sion of the fund or property should be intrusted to 
A person bequeathing a life es- 
tate in money with a remainder over may confide 
the money to the life tenant, trusting to such life 
tenant to preserve the fund for the benefit of the 
remainderman,”! but the court will not intrust to 
the tenant of the particular estate the corpus of the 
personalty, unless it can from the language of the 
will infer that such was the intention of testator.?” 
The executor or 
trustee may, instead of selling the property, intrust | 
it to the life tenant upon his giving adequate se? 
eurity for the preservation thereof,?* in such cases 
as. security 1s necessary,”° or upon ‘his filing an in- 
ventory where there is no showing of danger of 
And a life tenant who is willing 
to give adequate seeurity may demand possession 


the life tenant.?° 


Delivery upon security given.?? 


loss or worth.?® 


18. In re McDougall, 141 N. Y. 21, 
35. NE 961; Hawthorne v, Beckwith, 
89 Va. 786, 17 SE 241. 

19. Simmons v. Fleming, 157 N. 
C. 389, 72 SE 1082;: Woods v. Sulli- 
van, 1 Swan (Tenn.) 5.07. 

20. Iowa.—Scott v. Scott, 137 
Iowa 239, 114 NW 881, 126 AmSR 
209, 28 LARA 716. 

-N, Y.—Smith vy. Van Ostrand, 64 N. 
Y. 278; Matter of Hamlin, 141 App. 
Div. 318, 126: NYS. 396;: In, re Ung- 
rich, 48 App. ‘Div,. 594, 62 NYS 975; 
In re Woods, 35 Hun 60; In re Weath- 
ersby, 101 Mise. 522; 167 NYS 701; 
Kelsey v. Van Camp, 38 Dem. Surr. 
530. 

Tenn.—Woods vy. Sullivan, 
507. 

Va.—Mason v. Jones, 26 Gratt. (67 
Va.) 271. But. sce Sedgwick v. Tay- 
lor, 84:Va. 820: 6 SE 226 (the fact 
that a trust deed provides that the 
life tenant. may ~have. the -possession 
and use of the Jand does not give 
such tenant the right to possession 
of the principal of the fund in case 
the land be sold, as authorized in 
such deed)..° | ; . 

Hng.—Pickering v. Pickering, 4 
Myl: '& C. 289, 18 EngCh 289, 41 Re- 
print 113. 

21. In re Cager, 111.N. Y. 343, 18 
NE: 866; Smith v. Van Ostrand, 64 N. 
Y, 278 [rev 3 Hun 450, 5 Thomps. & 
G. 664]; Lyons v. Shannahan, 64 App. 
Div. 264, iA NYS 72; Douglass v. Ha- 


1 Swan 


zen, 8 “Ap Div. 25, 40 NYS 1012; 
Matter OF PerAskell, 19 Mise. 206, 43 
NYS, 1144; In re ‘Benedict, 16 NYS 


716; Billar v. Loundes, 2 Dem. Surr. 
CN. Y.) 590. 

[a] Dlustrations—(1) A gift of 
all of testator’s estate to his widow, 
to be used and enjoyed and at her 
disposal, followed by a limitation 
over of such estate as might remain 
at-the decease of the,widow. In re 
Cager, 111 N. Y. 3438,'18 NE 866. (2) 
A gift of the personal estate.to the 
widow, with the right to draw from 
the real estate for her comfort. 
Douglass vy. Hazen, 8 App. Div. 25, 40 
NYS 1012. (3) Life tenant .empow- 
ered to use such portion of the prin- 
cipal as he might wish. Matter of 
Haskell, 19 Misc. 206; 43 NYS 1144. 
(4) A gift to widow of income of the 
estate and so much of the principal 
as she needed for her support. In re 
Benedict, 16 NYS 716. (5) A gift of 
estate to wife for life for the support 
of herself and testator’s children. 
Billar v. Loundes, 2 Dem, Surr. 
CNS CY ).090- 

22. In re McDougall, 141 N. Y. 21, 
35 NE 961; Matter of Ungrich, 48 
App. Div. 594, 62 NYS 975. 

23. See supra § 104; infra § 254. 

24 Matter of McDougall, 141 N. 
Y. 21° °35--NE. 961 [rev 65: Hun 624; 
21 NYS 479]; Livingston v. Murray, 
68 N. Y. 485 [mod 4 Hun 619, 67 
Barb, 214]; Tyson v. Blake, 22 N. Y. 


ESTATES 


eurity.?§ 


circumstances,*° 


ished,#1 


558; Montfort v. Montfort, 24 Hun 
(N. Y.) 120; Matter of Fleming, 51 
Mise. 662, 102 NYS 204; Jay v. Lee, 
41 Misc. 18, 83 NYS 579; Matter of 
Gillespie, 18 AbbNCas (N. Y.) 41; 


Rochester Orphan Asylum y. White, 
38 NYS 137, 6 Dem. Surr. 206. 
25. See supra § 104; infra § 254. 


26. See supra § 103; infra § 254. 

27. Livingston v. Murray, 68 N. 
Y. 485. 

28. In re Colwell, 168 NYS 812. 
See supra § 104. 

29. Rights of remainderman see 
infra § 254, 

30. Underwood v. Underwood, 162 
Ala. 553, 50 S 305, 136 AmSR 61; Sut- 
phen v. Ellis, 35 Mich, 446. 

81. Warren v. Webb, 68 Me. 133; 
Sutphen y. Ellis, 35 Mich. 446, 450; 
Calhoun v. Furgeson, 24 S. C. Eq. 160. 

“If the estate consists in money, 
there must be authority to invest it, 
and to collect and discharge tne se- 
curities for the’ purposes of re-in- 
vestment. If it consists of securi- 
ties in the first place, the authority 
to convert them into money, when 
that is the proper proceeding in order 
to obtain the income and protect the 
property from loss, is equally un- 
doubted. Even a sale ot a particular 
security may be entirely admissible 
where the bulk of the estate is pre- 
served intact; it may even be the 
only method in which the value of 
the annual] increase of the whole can 
be realized. The life estate, under 
such circumstances, is not an estate 
in each particular security, but it is 
a life estate in the aggregate; and if 
that is properly managed and pre- 
served from diminution, nothing 
more can be demanded.” Sutphen v. 
Ellis, supra. A 

[a] Resulting trust.—Where the 
personal assets of an estate were 
taken possession of by the life ten- 
ant as such and invested in realty, 
this created a resulting, not a con- 
structive, trust in the realty so pur- 
chased, in favor of the remainder- 
men. The life tenant was powerless 
to destroy, by any act of hers, the 
rights of the cestuis que trust to the 
corpus, not consumed in the using, of 
the trust estate, and the investment 
of it in realty clothed the remainder- 
men with the right to elect to take 
the realty, whether enhanced in value 
or not since the purchase, in lieu of 
the funds so invested, provided the 
rights of innocent purchasers for 
value and without notice have not in- 
tervened. Small v. Hockinsmith, 158 
Ala. 234, 238, 48 S 541. 

82. Fla.—Anderson vy. 
44 Fla. 472, 33 S 419. 

Kan.—Chase v. Hovie, 64 Kan. 320, 
Ot VS 22. 

SOG —Offutt v. Divine, 53 SW 816. 

N. Y.—In re Rogers, 161 N. Y. 108, 
55 NE 3938; Matter of McDougall, 141 
ING Yaoi "35 NE 961 [rev 65 ‘Hun 


Northrop, 


of the property instead of having it sold.?7 
to whom the net estate of a decedent has been be- 
queathed for life is entitled to the possession and 
control and management of the estate, consisting 
of money, upon giving proper and adequate se- 


[§ 245] 3. Use of Property.?° 
a life estate in personal property there must always 
be a power to make it available according to the 


r§§ o44-945. 


One 


Where there is 


and the life tenant may convert 


one kind of ‘property into another or change the 
character of the investments, provided such acts 
are in accordance with prudent management and 
the value of the property as a whole is not dimin- 
Ordinarily the life tenant is entitled to 
appropriate only the income and profits, and can- 
not encroach upon the corpus of the estate,** unless 
authorized to do so by the will.** 
quest for life of property, the use of which consists 


A specific be- 


624, 21 NYS 479]; Livingston v. Mur- 
ray, 68 N. ¥. 485 [mod 4 Hun 619, 67 
Barb. 214]; Smith v. Van Ostrand, 
64 N. Y. 278 [rev 3 Hun 450,° 5 
Thomps. & C. 664]; Matter of Bush- 
nell, 73 App. Div. 325, 77 NYS 4; Mat- 
ter of Van Valkenburgh, 60 Mise. 497, 
113 NYS 1108; Hasbrouck v,. Knob- 
lauch, 59 Misc. 99, 112 NYS 159; Mat- 
ter of Millard, 9 NYS 126, 2 Conn. 
Surr. 91. 

R. I.—Peck y. Smith, 16 R. I. 260, 
152A. 312. 

Tenn.—Wooten y. House, (Ch. A.) 
36 SW 932. 

[a] Rule applied.—(1) Where a 
life tenant converts property of the 
estate into money and spends the 
money, the remainderman is entitled 
to recover the principal sum with 
simple interest from the date of the 
life tenant’s - death. Anderson  v. 
Northrop, 44 Fla. 472, 33 S 419. (2) 
Where the principal of a fund held in 
trust for a life tenant is broken into 
for his benefit in violation of the 
trust, the life interest may be held 
to make good the deficit not only 
against the life tenant himself but 
also against his assignee in insolv- 
ency or bankruptcy. Peck y. Smith, 
LOZB E260; 1b GAAS Le: 

[b] Exception to the rule.—Where 
the life tenant is the widow of testa- 
tor and the remaindermen his chil- 
dren, and their means and those of 
the mother are insufficient to support 
and educate them in a proper man- 
ner, the widow may use a portion of 
the corpus of the estate for this pur- 
pose... Wooten v. House, (Tenn. Ch. 
A.) 36 SW 9382. 
geo Tll.—Teel v. Mills, 117 Ill. A. 

Mo.—Westminster College vy. Dim- 
mitt, 113 Mo. A. 41, 87 SW 536. 

N. Y.—Smith vy. Van Ostrand, 64 N. 
Y. 278; Zimmerman v. Hubbs, 13k 
App. Div. 423, 115 NYS 541; Matter 
of Grant, 86 Hun 617, 33 NYS 193% 
i toke Weeden, 37 Mise. 716, 76 NYS 
4 

Pa.—Dewey’s Est., 33 Pa. Co. 307. 

Tenn.—Emert v. ‘Blair, 121° Tenn. 
240, 118 SW 685. 

[al] Dlustrations.— (1) Where a 
will bequeathed to the widow of tes- 
tator his personal property ‘to hold, 
possess and enjoy during her natural 
life,” the property belonged to her 
for life, with a right to use the same; 
she could expend it for her personal 
benefit if she chose to do so. West- 
minster College v. Dimmitt, 113 Mo. 
A. -4T;.87 SW 536. %(2) Where a de- 
vise authorizes the life tenant to con- 
sume and dispose of so much of the 
estate as is necessary for her com- 
fort and convenience, the estate does 
not vest in her beyond the uses and 
necessities mentioned in the will, and 
all that remains at her decease, 
whether in the same or different 
form, is a constituent part of the es- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in its consumption or destruction, amounts neces- 
sarily to an absolute gift of the property,?+ unless 
the will shows a contrary intention on the part of 
the testator ;*° and the life tenant may use it with- 
out any accountability to the remainderman.** And 
when such property is included in a general bequest 
of personal property, to be specifically enjoyed, the 
rights of the remainderman are defeated as to all 
of such property which is consumed in the use in- 
tendéd to be made of it.27 But where the bequest 
is not of specific article of property but of the resi- 
due, which consists in part of property not of a 
durable nature, the gift is not of the absolute title 
of the consumable property and for life of the dur- 
able, but is of the income or use for life, and the 
property is reserved for the remainderman;, and in 
such case, if the property or a portion of it is of 
that character that it will be consumed or will 
perish in its use, it may be ordered to be sold and 
the income paid to the life tenant, and the principal 
secured for the remainderman;** and where per- 
sonal property which should properly be sold and 
the proceeds invested is left in the custody of the 
life tenant, he must account for all of the property 
consumed by him above the proportion to which he 
is entitled.2® It has been held that, where the de- 
vise is not strictly of a residue but of an estate 
consisting partly of land and partly of personalty 
some of which is perishable, in such a case the per- 
ishable articles cannot be considered as belonging 
absolutely to the tenant for life, neither can they 
be sold because they are necessary for the preser- 


tate, to be distributed according to] all 
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the property, according to 
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vation of the estate;*° the tenant for life must 
preserve the estate with all its appurtenances in 
the same situation in which he received it;*? he 
will be entitled to increase of the stock and the 
rents and profits of the land, but he must keep the 
stock of eattle, provisions, and instruments of hus- 
bandry in the condition in which he received them.*2 
Where the property is consumable but also repro- 
ductive, such as flocks and herds, the life tenant is 
entitled to the increase but must keep up the origi- 
nal stock.*? The rule does not apply as to prop- 
erty deteriorating in use but not consumed or de- 
stroyed thereby.** Where a life estate is given in 
personal property, to be enjoyed in specie, the life 
tenant is liable for waste if he converts any of the 
chattels to unauthorized uses,‘*% or, it seems, do 
anything whereby their substantial identity is de- 
stroyed.44%, 

[§ 246] 4. Income, Profits, and Accretions.*> If 
a fund is handed over to the life tenant, instead of 
paying him the income therefrom he may invest the 
fund, and the profits from such-investment become 
his exclusive property, the remainderman being en- 
titled only to a return of the original sum;*® he 
may use the fund, and make all the profit on it he 
can, with due regard to its safety and protection.‘ 
On the other hand the general rule seems to be that 
the enhanced value of the principal of a fund in 
the hands of a trustee goes to the remaindermen;** 
and this is true, whether the investment is made in 
real estate or in stocks and bonds.49 When the in- 
come of a fund is given for life, as a general rule, 


its | R. I.—Sarle v. Scituate, 7 R. I, 270. 


the will. Gorham y. Billings, 77 Me. | character and nature. Those to be S. C.—Robertson y. Collier, 10 S, C. 
386. consumed become his absolute prop- | Eq. 370. 

34. Ala.— Underwood vy. Under-| erty, while things not to be consumed Tenn.—Henderson vy. Vaulx, 10 
wood, 162 Ala. 553, 50 S 305, 136 Am | may be put to the use for which they | Yerg. 30. 


SR 61. 

Del.—State v. ‘Warrington, 4 Del. 
5. 

Ill.—Dickinson v. Griggsville Nat. 
Bank, 209 Ill. 350, 70 NE 593; Buck- 
ingham v. Morrison, 136 Ill. 437, 27 
NE 65; Welsch v. Belleville Sav. 
Bank, 94 Ill. 191; Burnett v. Lester, 
53 Ill): 325. 

Iowa.—Scott v. Scott, 137 Iowa 239, 
114 NW 881, 126 AmSR 277, 23 LRA 
716. 

Ky.—Davison v. Davison, 149 Ky. 
571, 149 SW 982. ; 

Me.—Bradbury v. Jackson, 97 Me. 
449, 54 A 1068; Whittemore v. Rus- 
sell, 80 Me. 297, 14 A 197, 6 AmSR 
200. 

Md.—E vans v, Iglehart, 6 Gill & J. 
171; Wootten v. Burch, 2 Md. Ch. 190. 

N. Y.— Westcott v. Cady, 5 Johns. 
Ch. 334, 9 AmD 306; Gillespie v. Mil- 
ler, 5 Johns. Ch. 21. 

-§, G—Wilson v. Gordon, 81 S. C. 
395, 61 SE 85, 62 SE 593; Patterson 
v. Devlin, 16'S. C. Eq. 459; Horry v. 
Glover, 11 S. C, Eq. 515. 

Tenn. — Henderson v. 10 
Yerg. 30. 

Eng.—Phillips v. Beal, 32 Beav. 25, 
55 Reprint 10; Andrew y. Andrew, 1 
Coll. Ch. Cas. 686, 63 Reprint 598; 
Bryant y. Easterson, 5 Jur, N.S. 166; 
Randall v. Russell, 3 Meriv. 190, 36 
Reprint 73; Porter v. Tournay, 3 Ves. 
Jr. 311, 30 Reprint 1027. : 

“Personal property is so transitory 
and destructible: in its nature that 
the right to enjoy it during life nec- 
essarily carries with it privileges 
which do not belong to the grant of 
life estate in lands. A life estate 
in personal property undoubtedly 
gives the donee the right to consume 
such articles as cannot be enjoyed 
without consuming them, as well as 
the right to wear out, by use, such 
as cannot be used without wearing 
out. ... Personal property is either 
wholly consumed or at least impaired 
by use. ~The person entitled to the 
use has the right to enjoy and. use 

(21 C. J.—66] 
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were designed, and at the termina- 
tion of the life éstate they go to the 
remainderman.’’” Underwood v. Un- 
derwood, 162 Ala. 5538, 560, 50 S 405, 
136 AmSR 61. 

[a] MDlustrations.—Corn, wheat, 
shock fodder, sheaf oats, chickens, 
and fat hogs are classed as property 
consumed in its use. Davison v. Da- 
vison, 149 Ky. 571, 149 SW 982. 

[b] Money is not within this rule 
and a gift of money is a gift of the 
interest only. Field vy, Hitchcock, 17 
Pick. (Mass.) 182, 28 AmD 288. 

[ec] Property kept for sale, though 
consumable, as wine, passes to the 
remainderman. Phillips v. Beal, 32 
Beav. 25, 55 Reprint 10. 

35. Miller v. Williamson, 5 Md. 
219. 

36. Walker v. Pritchard, 121 Il. 
221, 12 NE 336; Calhoun v, Furgeson, 
24 S.C. Hq. 160. 

87. Ballentine v. Spear,*2 Baxt. 
(Tenn.) 269; Vancil v. Evans, 4 Coldw. 
(Tenn.) 340; Forsey v. Luton, 2 Head 
(Tenn.) 183. 

88. Dickinson ‘vy. Griggsville Nat. 
Bank, 209 Ill. 350, 70 NE 593; Buck- 
ingham vy. Morrison, 136 Ill. 437, 27 
NE 65; Welsch v. Belleville Sav. 
Bank, 94 Ill. 191; Ackerman v. Vree- 
land, 14 N...J.' Eq. 433. Patterson : v. 
Devlin, 16 S..C. Eq. 459; Randall v. 
Russell, 3 Meriv. 190, 36 Reprint 73. 

39. Jones v. Simmons, 42 N.C. 178. 

40. Patterson v. Devlin, 16 8, C. 
Eq. 459; and cases infra note 41. 

41. Patterson yv. Devlin, 16 S. C. 
Eq. 459; Robertson v. Collier, 10 S. C. 
Eq. 370; Cockayne v. Harrison, L. R. 
13 Eq. 432. 

42. See cases supra note 41. 

43. Calhoun v. Furgeson, 24 S. C. 
Eq. 160; Horry v. Glover, 11 S. C. Ea. 
515; Dunbar v. Woodcock, 10 Leigh 
(37 Va.) 628. See also infra § 247, 

[a] In Georgia this has_ been 
‘changed by statute. Leonard v. 
Owen, 93 Ga. 678, 20 SE 65. 

44. Me.—Whittemore v. Russell, 
80 Me. 297, 14 A 197, 6 AmSR 200. 


Eng.—In re Hall, 1 Jur. N. S. 974. 

And see cases infra this note. 

[a] Ilustrations.—(1) A threshing 
outfit, gristmill, blacksmith tools, and 
tarm implements. Davison v. Davi- 
son, 149 Ky. 571,,149 SW 982. (2) 
Farming stock. Burnett vy. Lester, 53 
Ill. 325; Groves v. Wright, 2 Kay & 
J. 347, 69 Reprint 815. (8) Furni- 
ture. Fuller v. Fuller, 84 Me. 475, 
ae 946; Marston y. Carter, 12 N. H. 

44144. -Vancil vy. Evans, 4 Coldw. 
(Tenn.) 340. 

44. Re Perrie, 21 Ont. L. 100, 16 
OntWR 90. 

45. Cross references: 

Debts, charges, and encumbrances see 
supra § 94. 

Expenses, deterioration, and loss see 
supra § 95. 

Right to stock dividends see Corpora- 
tions §§ 1255-1263. 3 
46. Broome v,. Curry, 19 Ala, 805; 

Montgomery v. Brown, 25 App. 

(D. C:) 490; In re Letterle, 248 Pa. 95, 

93 A 935 [aff 23 Pa. Dist, 471]; Hub- 

ley’s Hst., 16 Phila. (Pa.) 327; Cook 


Nae a (Tenn. Ch. A.) .62 SW 
658. 

47. King v. Sharp, 6 Humphr. 
(Tenn.) 55, 

48. See cases infra note 49. 


49. Conn.—Boardman y. Mansfield, 
79 Conn. 634, 66 A 169, 118 AmSR 
178, 12 LRANS 793. 

Ill.— Vanatta v. Carr, 229 Ill. 47, 82 
NE 267; Dee v. Dee, 212 Ill. 338, 72 
NE 429. 

Ky.—Letcher v. German Nat. Bank, 
Be Ky. 24, 119 SW 236, 20 AnnCas 
815. 

Md.—Ex p. Humbird, 114 Md. 627, 
80 A 209; Smith vy. Hooper, 95 Md. 16, 
51 A 844, 54 A 95, 

N. Y.—In re Gerry, 103 N. Y. 445, 9 
NE 235; Townsend v. U. S. Trust Co., 
3 Redf, Surr. 220. 

Pa.—In re Graham, 198 Pa. 216, 47 
ner Henderson v. Buck, 2 Pa. Co. 

Ont.—Worts v. Worts, 18 Ont. 332. 
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the life tenant is not entitled to havé the value of 
his life estate commuted and pete to him in gross, 
instead of the annual interest of the fund,°? nor 
ean he be compelled to take a gross sum in lieu 
thereof,>! but if he elects to do so it may sometimes 
be permitted by the court.°? And provision for 
this is sometimes made by statute or otherwise,°* 
Where, under a will, one is entitled to a part of 
the net income of the estate during his life, he is 
entitled to have the estate kept intact for the pur- 
pose of receiving such part; and the executor of 
the estate cannot, at the instance of a remainder- 
man, be compelled to sell the estate on the giving 
to the life tenant of ‘‘satisfactory assurance’’ of 
the payment to him of his portion of the income.>* 

Interest.°> The interest on money forming a part 
of the estate belongs exclusively to the life tenant,°° 
but the right to such interest may be waived by 
him.®? The interest on a life estate in a residuary 
fund, where no time is prescribed for the com- 
mencement of the interest or enjoyment of such 
residue, should be estimated from the time of the 
death of the testator, on the amount of the residue 
as afterward ascertained.®® <A life tenant is en- 
titled to all the interest, after deducting expenses, 
on bonds bought by a trustee when worth more than 
par, and the trustee has no right to deduct front 
the income derived from the bonds a sum which 


50. Beach v. Beers, 80 Conn. 459, 
68 A 990; Washington, D. C. Amer- 
ican Nat. Bank v. Taylor, 112 Va. 1, 
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[a] Interest accruing prior to death 
of life tenant cannot be fecovered by 


the remainderman. McCook v,. Harp, 
4, 


an 
¥ 


would, at the maturity of the bonds, equal the 


amount of the premium paid for the bonds.°? Upon 
the death of the life tenant interest is apportion- 
able.°° And this rule applies to the interest on mu- 
nicipal bonds and the bonds of, private -corpora- 
tions,®+ 

[§ 247] 5. Increase of Live Stock. A person 
having a life estate in live stock is entitled to the 
natural inerease produced during the continuance 
of his estate.® 

[§ 248] 6. * Children of Slaves. In most states 
the increase of slaves went with the mother to the 
owner of the remainder, and not to the person hav- 
ing the life estate,®* unless a contrary intention ap- 
peared from the instrument creating the estate;** 
but in a few states such children were held to be 
the property of the life tenant.® 

[§ 24814]/ 7. Alienability. A life estate in per- 
sonal property is alienable **% as in the case of 
such estates in reality,°°% but not in the manner 
which will defeat the rights of the remainder- 
man.°°% 

[§ 249] C. Executory or Future Interests—1. 
In General. It has been said that all future inter- 
ests in personalty, whether vested or contingent, 
and whether preceded by a prior interest or not, 
are in their nature executory,®* and fall under the 
rules by which that species of limitation is regu- 


Entire, 37 N. C, 316; Erwin v. Kil- 
patrick, 16% NGG. 456: Glasgow v. 
Flowers, 2 N. C. 233. 


[§§ 246-249 


70 SE 534, AnnCasi912D 40. 81 Ga, 229, 7 SE S: C.—Tidyman v. Rose, 9 S..C...Ea. 
51. State v. Brown, 64 Md. 97, 1 59. D. C.—American Security, etc., | 294; Ellis v. Shell, 4 S.. Che 

A 410; In re Camp, 126 N. Y. 377, 27 |'\Co. v. Payne, 33 App. 178. 611. 

NE 799; Luce v. Burchard, 78 Hun Ky.—Hite vy. Hite, 93 Ky. 257, 20 Llores 


537, 29 NYS 215. 

52. Jermain vy. Sharpe, 
258, 61 NYS 700. 

[al] “The theory upon which a 
court of equity permits a life tenant 
to take a gross sum, in lieu of his 
estate, is that such sum is the equi- 
table value of his estate, and that 
what is left is the equitable value of 
the estate of the remainderman. The 
fund remaining, after the withdrawal 
of the value of the life estate, with 
the accumulation of interest, will be 
equal, at the time of the death of the 
life tenant, to the corpus of the fund 
to which the remainderman is enti- 
tled. The court ascertains as ac- 
curately as possible the present value 
of the estate of both the life tenant 
and of the remainderman, and neith- 
er is deemed to be impaired by the 
separation.” Jermain v. Sharpe, 29 
Mise. 258, 263, 61 NYS 700. 

53. See statutory provisions; and 
Millard v. Beaumont, 194 Mo. A. 69, 
185 SW 547; Leach v, Leach, 69 N. J. 
Eq. 620, ‘61 "A 562. 

54, Marfield v. McMurdy, 25 App. 
(D. C.) 342,.355; Matter of Shadbolt, 
72) Misc. 591, 131 NYS 989 (constru- 
ing Gen. Rules Pract. rule 70). 


29 Misc. 


55. See generally Interest [22 Cyc 
1459]. 
56. Conn.—Beach vy. Beers, 80 


Conn. 459, 68 A 990. 

N, Y.—Matter of Lamb, 182 App. 
Div. 180, 169 NYS 614 [aff 224 N. Y. 
577, 120’ NE 866]. See also Ellis v. 
Cole, 188 N. Y. 395, 81 NE 230 (ex- 
press provision as to interest in the 
instrument creating the life estate). 

N. C.—Hall v. Robinson, 56 N. C. 
348. 

Tenn. —Hunt v. Watkins, 1 Humphr. 
498, 

Enzg.—In re Lewis, [1907] 2 Ch, 296. 

57. Wentz’s Dst., 24 Pa, Dist. 298. 

58. Hitchcock v, Clendennin, 6 Mo. 
A. 99; Bullard v. Benson, 1 Dem. Surr. 
486 [aff 31, Hun 104 (mod on other 
grounds 96 N. Y.° 499, .48 AmSR 
646)];..In ‘re Reiff, 124 Pa. 145, 16.A 
636; King’s Est., 11 Phila, (Pa.) 26. 


SW 778, 14 KyL 385, 40 AmSR 129, 
19 LRA 173. 

Mass.—Shaw vy. Cordis, 143 Mass. 
443, 9 NE 794; Hemenway vy. Hemen- 
way, 134 Mass. 446. 

R. I1—Peckham v. Newton, 15 R. I. 
321, 4 A 758. 

Eng.-—Cockburn v. Peel, 3 De G. F. 
as 170, 64 EngCh 170, 45 Reprint 


60. Blick v. Cockins, 252 Pa, 56, 
97 A 125; Wilson’s App., 108 Pa. 344, 
56 AmR 214. 

61. Wilson’s App., 108 Pa, 344, 56 
AmR 214 [overr Harp’s Will, 1 Pars. 
Eq. Cas, (Pa.) 453]. 

62. Ga.—Leonard y. Owens, 93 Ga. 
et 20 SE 65; King v. Wright,:77 Ga. 
581. a 

lowa.—Milner vy. Brokhausen, 153 
Iowa 560, 1383 NW 1068. 

Mo.—Lewis vy. Davis, 3 Mo, 133, 23 
AmD 698. 

N. Y¥.—Concklin v. 12 
Johns, 314. 

N. C.—Saunders v. Haughton, 43 N. 
Cc. 217, 57 AmD 581; Poindexter v. 
Blackburn, 36 N.C. 286; Perry v. Ter- 
rel, 21 N. C. 441; Smith v. Barham, 
17 N. C, 420, 25 AmD 721; Glasgow v. 
Flowers, 2 N. C, 233. 
whe tea i ak. v. Franklin, 5 Watts 

S. C.—Patterson vy. Devlin, A S.1Ce 
Kq. 459; Horry v. Glover, 11 Sec) Ha: 
515; Robertson v. Collier, 10; SiG. 

Luton, 2 Head 


Eq. 370 

Tenn.—Forsey v. 

183; Woods v. Sullivan, 1 Swan 507; 
Hunt v. Watkins, 1 Humphr, 498, 

63. U. S.—Preston v. McGaughey, 
19 EF (Cas.:: Noi) 115397, Brunn: Col. 
Cas. 174, Cooke (Tenn.) 113. 
jAla.—Strong v. Brewer, 
706. 
Ky.—Johnson, vy. Johnson, 8 B. Mon. 
470; Young. y. Small, 4.B.. Mon, 220; 
Miller vy. McClelland, @,-T. B.3 Mon. 
aes Murphy-y.. Riggs, 1 A, K. Marsh, 


N. C.—Saunders v v. Haughten, 43 N. 
C. 217,,.57, AmD. 581; Patterson. v. 
High, 43 N. €. 52; Covington. v.,Me- 


Havens, 


17% 2 Ala. | 


cginsama ata he v. Cannon, 


{a} Reason for rule.—This excep- 
tion was based upon principles of hu- 
manity and allowed in order to pre- 
vent the separation of the mother 
and her children. Johnson y. John- 
son, 8 B. Mon. (Ky.) 470; Murphy v. 
Riggs, 1 A. K,. Marsh. (Ky.) 5382. 

64. Johnson vy. Johnson, 8 B. Mon. 
(Ky.) 470; Withespoon y,. McKee, 4 
S. C. Eq. 14. 

{a] Ilustration.—Where the _ in- 
strument provided that a slave sub- 
ject to a life interest should be free 
at the termination of the life estate 
and no remainder was created, the 
children born during the particular 
estate were the property of the life 
tenant. Johnson y. Johnson,) 8 B. 
Mon, (Ky.) 470. 

65. Smith v, Milman, A Del. 497; 
Bohn vy. .Headley, 7 Harr. & J. (Ma.) 
257; Standiford v. Amoss, 1 Harr. & 
Ale (M4.) 526; Sy natant v. Burch, 2 
Md. Ch, 190. 

6544. Mimms vy. Lawrence, 91 SW 
715, 28 KyL 1817; Pace v. Pace, 73 
N. C. 119; Lewis v. Kemp, 38 N. C. 
233; Ex (p. Richardson, 66 S. C. 
413, 44 SH 964; 
Humphr. ((Tenn.) 55, 


65%. See supra §§ 71, 96. 

65%. Ky.—Coffey vy. Wilkerson, 1 
Mete, 101. 

N. C.—Lewis v. Kemp, 38 N. C. 


233. 
Ss. vi Dep msec v. Gilmore, 30 S. C. 

Eq. 365. 

Tenn.—King vy. Sharp, 6 Humphr. 


55. 

Va.—Tabb v. Cabeil, 17 Gratt. (58 
a 160. 

[a] Equity, however, it has been 


‘held, will validate a sale of part of 
personal property, the use of which 
‘is devised to a widow for life, where 
the sale. was; deemed necessary for 
the life support of. her family. Jones 
Vo JONES, 58 NesCy 28. 

66. Glover v. ‘Condell, 163. Ill., 566, 
45 NE 173, 35 LRA 360; "Fearne Rem. 
p. 401, Butler’s note; 1 ‘Jarman Wills 
(6th ed) p.837. 


an) 


For later cases, developments and changes in the lawzsee eum ulatives Annotations, sa me title, page and pote uBR, 


ne i ui 1s 


King v. Sharp, 6 


|. ey 


§§ 249-250] 


lated,®* subject only to the rule against perpetui- 
ties.°° Consequently a future interest in chattels 
real or personal may take effect in analogy to a 
remainder after a life estate limited therein and 
is then called a quasi remainder or simply a re- 
mainder ;*° it may take effect in defeasance of a 
complete disposition of the property, such an in- 
terest being analogous to a shifting use or devise 
of realty;7° or it may take effect on some future 
contingency in analogy to a springing use or de- 
vise.“+ But such future interests are not to be con- 
sidered executory in the sense that they must vest 
in possession at the same time as they vest in in- 
terest.” The law favors the vesting of estates in 
personalty ** as in realty,’* whether in so doing 
the estate or interest takes effect in analogy to re- 
mainders ‘® or to’ executory devises;*® and in the 
construction of a will’? the fact that there is, by 
the terms of the will, an equitable conversion of the 
real estate into personalty does not affect the op- 
eration of the rule,’® although the clear intent of 
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not within the statute of uses, which controlled 
springing or shifting uses and perhaps to some ex- 
tent executory devises,*° and therefore some au- 
thorities have hesitated to class them as executory 
limitations.** 

[§ 250] 2. In Analogy to Remainders or, Exec- 
utory Devises—a, In General. Although at com- 
mon law there could be no interest by way of re- 
mainder created in personal property,®? and a gift 
for life with remainder over passed the entire in- 
terest therein,** especially where the property is 
consumable,** it was early held that by will the use 
or occupation of a chattel might be given to one for 
life *° or for years *° with a quasi remainder over, 
and later that in a will a gift of the life estate to 
one followed by a remainder to another would be 
construed, in order to effectuate testator’s intent, 
as a gift of the enjoyment for life with remainder 
over,®* and is now settled that future interests or 
quasi remainders operating in analogy to remain- 
ders or executory devises may be created 88 in mon- 


the testator is controlling.’® 


67. Glover v. Condell, 163 Ill. 566, 
45 NE 173, 35 LRA 360; Waldo v. 
Cummings, 45 Ill. 421. See also su- 
peas 195 et seq; and Wills [40 Cyc 
1648]. ; 


68. See Perpetuities [30 Cyc 1471 
et seq]. 
69. Hooper v. Bradbury, 133 Mass, 


303 [crit dictum Albee v. Carpenter, 
12 Cush. (Mass.) 382]. 

Remainders in personal property 
see infra § 250. : 

70. Hooper v. Bradbury, 133 Mass. 
303 [crit dictum Albee v. Carpenter, 


12 Cush. (Mass.) 382]. See supra 
§ 198. 
71. Hooper v. Bradbury, 133 Mass. 


303 [crit dictum Albee v. Carpen- 
ter, 12 Cush. (Mass.) 382]. See su- 
pra § 197. 

[a] Classes of executory bequests. 
—Three classes of executory be- 
quests have been distinguished: (1) 
First, where a term of years or other 
personal estate is devised to one with 
a limitation over. 2 Preston Abstr. 
p 142, (2) Thus, where a limitation 
was to A for life, and, if A dies be- 
fore B, then to A’s children, the chil- 
dren take a vested remainder, defeas- 
ible on A’s outliving B. Security Co. 
v. Hardenburgh, 53 Conn. 169, 2 A 
391. (3) Second, where there is a 
complete disposition of the property, 
and there is a substitution of another 
person to take in some event which 
is to defeat or abridge the former 
gift. Such are remainders in per- 
sonalty subject to shift over on the 
death of the first taker under twenty- 
one and without issue (Jones v. Sotho- 
ron, 10 Gill & J. (Md.) 187; Martin 
v. Long, 2 Vern, Ch. 151, 23 Reprint 
704), (4) or simply without issue 
(Edelen v. Middleton, 9 Gill (Md.) 
161; Hichelberger v. Barnetz, 17 Serg. 
& R. (Pa.) 293). (5) So a deed to A 
“to her and her issue forever,” but if 
A dies without issue, then _ over. 
Powell v. Brown, 17S. C. L. 100. (6) 
Third, where there is a substantive 
and independent limitation to wait 
for effect until the termination of a 
life or lives in being, or until a con- 
tingency in some manner connected 
with that event simply or with that 
event attended with a failure of is- 
sue at that time or any given period. 
2 Preston Abstr. p 144. 

[b] Absolute right to first taker. 
—(1) Some cases have announced 
that in case of a chattel “if the ab- 
solute right of property is given to 
the first taker,” an executory limita- 
tion over is void. Robinson v, Bish- 
‘op, 23 Ark, 378; Slaughter v. Slaugh- 
ter, 23 Ark. 356, 357, 79 AmD 111; 
Moody v. Walker, 3 Ark. 147. (2) 
This view is founded on an expres- 
sion in an-early case (Paterson v. El- 
jis, 11 Wend. (N. Y.) 259), (3) which, 


Chattel interests are 


if it was ever law, is not so now 
(Wager v. Wager, 96 N. Y. 164; Nor- 
ris v. Beyea, 13 N. Y. 278). 

72. Evans v. Walker, 3 Ch, D. 211. 

[a] Thus, where the persons to 
whom chattels are limited in quasi 
remainder are ascertained persons, 
capable of taking immediately, they 
have a right vested in interest, al- 
though the. enjoyment is postponed 
until the termination of a life estate 
in another, and consequently a limi- 
tation of this kind is not within the 
rule against perpetuities. Evans v. 
Walker, 3 Ch, D. 211. See also Per- 
petuities [30 Cye 1471]. 

{b] Rule applied.—Thus, personal 
property may be limited to an unborn 
person for life and a remainder over 
will be good provided it is limited to 
a person capable of taking immedi- 
ately, for the remainderman has an 
“immediate vested interest.” Evans 
v. Walker, 3-Ch,’ D. 211 

[c] Treated as vested remainders. 
—Remainders in chattels are fre- 
quently treated as vested remainders 
subject to a precedent life estate. 
Smith y. Bell, 6 Pet. (U. S.) 68, 8 L. 
ed. 322; Thrasher v. Ingram, 32 Ala. 
645; Edelen v, Middleton, 9 Gill (Md.) 
161; Burnett v. Roberts, 15 N. C. 81; 
Evans’s Est., 155 Pa. 646, 26 A 739. 

73. Carr v. Smith, 25 App. Div. 
214, 49 NYS 351; In re Carstensen, 
196 Pa. 325, 46 A 495; Seller v. Reed, 
SCE son HA (aia Set SH Ci nee 5 

74 See supra §§ 149-152, 203. 

75. See infra § 250. 

See Wills [40 Cyc 1640]. 
See supra §§ 149-152. 

78. Bates v. Spooner, 75 Conn. 501, 
54 A 305; Heilman v. Heilman, 129 
Ind. 59, 28 NE 310; Bowen v. Swan- 
der, 121 Ind. 164, 22 NE 725; Rumsey 
v. Durham, 5 Ind. 71. 

79. Teed v. Morton, 60 N. Y. 502. 

80. See supra §§ 197, 198. 

[a] Dry trusts of chattel interests 
are cognizable in equity as trusts, 
not being executed by the statute. 
Betty v. Moore, 1 Dana (Ky.) 235; 
Challis Real Prop. pp 138, 139; 1 
Leake Land Laws p 118. 

81. Minor Inst. (1st ed) p 370. 

82. Ragsdale v. Norwood, 38 Ala. 
21, 79 AmD 79; Kirkpatrick v. David- 
son, 2 Ga. 297; Keen v. Macey, 3 Bibb 
(Ky.) 39; Randall v. Russell, 3 Meriv. 
190, 386 Reprint 73; 2 Blackstone 
Comm. p 398; 2 Kent Comm. p 352. 
See’ also supra § 243. 

{a] Presumption.—(1) In deter- 
mining the validity of a remainder 
created in another state by deed, the 
court will presume that the common- 
law rule against the creation of re- 
mainders in personal property pre- 
vails in that state, unless there is an 
allegation to the contrary. Brown v. 
Pratt, 56 N. C. 202. (2) Adoption of 


|common law generally see Common 


Law § 32 

83. See supra § 243. 

84. See supra §§ 243, 244. 

85. Trafford v. Trafford, 3 Atk. 
347, 26 Reprint 1001; Vachel v. Va- 
chel, Ch. Cas, 129, 22 Reprint 729, 1 
Eq. Cas. Abr. 361 par 7, 21 Reprint 
1103; Hastings v. Douglas, Cro. Car. 
343, 79 Reprint 901; Anonymous, 
March 106 pl 183, 82 Reprint 432; 
Fitz-James’ Case, Owen 33, 74 Re- 
print 879; Smith v. Clever, 2 Vern- 
Ch. 38, 23 Reprint 635. 

86. Jolly v. Wills, 2 Ch. Rep. 137, 
21 Reprint 639. 7 

87. Vachel v. Vachel, Ch. Cas. 129, 
22 Reprint 727; Randall v. Russell, 3 
Meriv. 190, 36 Reprint 73; Tissen v. 
Tissen, 1 P. Wms. 500, 24 Reprint 
490; Catchmay vy. Nicholas, 1 P. Wms, 
5 note; Hyde v. Parrat, 1 P. Wms. 1, 
24 Reprint 269, 2 Vern. Ch. 331, 23 
Reprint 813. See also Gibbs v. Bar- 
nadiston, Prec. Ch. 323, 24 Reprint 
152; Clarges v. Albemarle, 2 Vern. 
Ch, 245, 23 Reprint 758. 

88. Ala.—Williamson v. Mason, 23 
Ala. 488; Jones vy. Hoskins, 18 Ala. 
489; Price v. Talley, 18 Ala, 21; Lyde 
v. Taylor,’ 17 Ala, 270; Adams _ vy. 
Broughton, 13 Ala. 731; Price v. Tal- 
ly, 10 Ala. 946; Catterlin v. Hardy, 10 
Ala. 511; Price v. Price, 5 Ala. 578. 
Tae Hea v. Lamberton, 6 Ark. 

Conn.—Langworthy v. Chadwick, 
13 Conn. 42 

Fla.—Horn v. Gartman, 1 Fla. 63. 

Ga.—Watson vy. Watson, 22 Ga. 460; 
McGlawn v. McGlawn, 17 Ga. 234; 
Robinson v. Schly, 6 Ga, 515; Kirk- 
patrick vy. Davidson, 2 Ga. 297. 

Tll.— McCall v. Lee, 120 Ill. 261, 11 
NE 522, But see Welsch v. Belle- 
ville Sav. Bank, 94 Ill. 191; Waldo v.. 
Cummings, 45 Ill, 421. 

Kan.—Chase v. Howie, 64 Kan. 320,. 


67 P 822. 

Ky.—Garland v. Denny, 3 B. Mon. 
125; Banks v. Marksberry, 3 Litt. 
275; Keen v. Macey, 3 Bibb. 39. 


Md.—Hope v. Hutchins, 9 Gill & J. 
77.. See also Culbreth y. Smith, 69 
Md. 450, 16 A 112, 1 LRA 538. | 

Minn.—State v. Washington Coun- 
ty, 102 Minn, 268, 113 NW 888. 

Miss.—Harris v. McLaran, 30 Miss 
533. 

Mo.—State v. Welch, 175 Mo A.. 
3038, 162 SW 687. 

N. Y.—Bergmann v. Lord, 194 N. Y:. 
70, 86 NE 828, 1 N¥CivProcNS 145. 
faff 122 App. Div. 921 mem, 107 NYS: 
1121 mem]; Smith v.. Van Ostrand,_ 
64 N. Y. 278; Norris: v. Beyea, 13 N. 
Y. 273 [rev 15 Barb. 416]; Flanagan 
v. Flanagan, 8 AbbNCas 416. 

S, C.—Nix v. Ray, 39S: C. L. 423; 
McCall v. Lewis, 32 S. C. L. 442; 
Powell v. Brown, 17 S: G. L. 100, 
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ey 8° and other personalty.°° Language which would 
ereate a life estate and a reversion or remainder in 
sever the title to 
personal property, giving it for life to one person, 
with remainder to others, upon the same contingen- 
guarding always against 
A remainder in personalty which 
is limited upon a contingency or condition which 
would cause a remainder in realty limited upon it 
The destruction of the 
subject matter of a contingent remainder in per- 
sonal property before the happening of the contin- 
geney defeats the remainder, and the fact that the | 
property has been sold by the preceding tenant 
gives the remainderman no ‘claim upon the proceeds 
where the destruction of the property was not the 
Although in the ease of per- 
sonal property entirely consumable in the use of 
the entire interest,°® a 


lands may, with equal assurance, 


eles as Jand is granted,? gu 
perpetuities.° 


to fail °* will be defeated.** 


result of the sale.%> 


a gift for life still passes 


[overr Cooper y. Cooper, 4 8S. 
355]; Harris v. Saunders, 19 
Eq. 370 note; Duke v. Dyches, 19 8. 
Eq. 353 note; Jaggers v. Estes, 19 S. 
Cc. Eq. 343, 
gram vy. Porter, 15 S. C. L. 198 
non v, Inabnit, 4 S. C. 
son v. Dawson, 148 
‘. Hill, 13, SS. G Ea. 
Stevens, 4S. C. Eq. 532. 

Tenn.—Green v. “Goodall, 1 Coldw. 
404; Hughes v. Cannon, 2 Humphr. 
589; Johnson y. Mitchell, 1 Humphr. 
168; Caines v. Marley, 2 Yerg. 582. 

Va.—Poindexter v. Davis, 6 Gratt. 
(47 Va.) 481; London v. Turner, 11 
Leigh (38 Va.) 403: Bradley v. Mos- 
by, 3 Call (7 Va.) 50: Higgenbotham 
¥. Rucker, 2 Call. (6 Va.) 313. 

s9. Conn—Hudson v. Wadsworth, 
S$ Conn, 348; Taber v. Packwood, 2 
Day 52. 

Ga.—Crawford vy. Clark, 110 Ga. 
36 SE 404; Philips v. Crew, 65 
274; Thornton vy. Burch, 20 Ga. 


5 Ver- 


‘ 243; 
Tucker v. 


Strahan, 36 Il. 355. 
Howie, 64 Kan, 320, 


Fuller, 84 Me. 475, 


Ill.— Boyd v. 
Kan.—Chase vy. 
67. P 822 

Me. —Fuller vy. 
24 A 946. 
Mass.—Field y. Hitchcock, 17 Pick. 
288. 
Mo.—Hitchcock 
Mo. A, 99. 

N. J.—Rowe v. 


vy. Clendennin, 6 


White, 16 N. J. Eq. 
411, 84 AmD 169. 


N. ¥—Smith vy. Van Ostrand, 64 
N. Y. 278 [rev 3 Hun 450, 5 Thomps. 
& C. 664]; Bergmann y. Lord, 122 
App. Div. 921, 107 NYS 1121 [aff 194 
N. Y. 70, 86 NE 828]; In re Mapes, 20 
NYS 69, 2 Conn. Surr. 350; Westcott 
¥ Cady, “5 Johns. Ch. 334, 8 AmD 
306. 

Pa.—Seott v. & R. 
59, 7 AmD 629 

Eng.—Smith v. 


Fisher, 2 Ch. Rep. 
410, 21 Reprint 702, 2 Vern. Ch. 59, 23 
Reprint 647. 
U. 


90. S.—Smith vy. Bell, 6 Pet. 68, 
Sats. . CA GISZ2- 

Ark.—Maulding v. Scott, 13 Ark. 88 
56 AmD 298. 

Conn.—Harrison v. Moore, 64 Conn. 
344, 30 A 55; Security Co. v, Harden- 
burgh, 53 Conn. 169, 2 A 391; Hudson 
v. Wadsworth, § Conn. 348; Taber v. 
Packwood, 2 Day 52; Griggs v. 
Dodge, 2 Day 28, 2 

i144. 
791; 


Price, 2 Serg. 


AmD 82. 

Fla.—Lott v. Meacham, 4 Fla, 
Ga.— Thornton vy. Burch, 20 Ga. 
Broughton vy. West, 8 Ga. 248. 

lll. —Peo,. vy. Carpenter, 2 
106 NE 302: Spengler v. 
Til. 186, 72 NE -214; Dickinson v. 
Griggsville Nat. Bank, 209 Ill. 350, 70 
NE 593; Glover v. Condell, 163 Tl. 
566, 45 NE 173, 35 LRA 360; Trogdon 
wv. Murphy, 85 Ill. 119; Waldo v. Cum- 
mings, 45 Til. 421. 

Ind.—Owen vy. Cooper, 46 Ind. 524. 

Kan.—Chase y. Howie, 64 Kan. 320, 
67 P 822. 


. 400, 
212 


49 AmD 674 Loverr Tne = 


} 
; 
| 


} 
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How created. 


Hence in most 


However, 


Ky.—Davison v. Davison, 149 Ky. 
571, 149 SW 982; Garland v. Denny, 3 
< _Mfon. 125; Betty v. Moore, 1 Dana 

: Keen vy. Macey®3 Bibb 39. 

eee. —Fuller v. Fuller, 84 Me. 475, 
24 A 946; Sampson v. Randall, 72 Me. 
109; Fox v. Rumery, 68 Me. 121. 

Minn.—State v. Washington Coun- 
ty, 102 Minn. 268, 113 NW 888. 
J.—Voorhees v. Singer, 73 N, J. 
532, 68 A 217. 

79 Hun 


Y.—Jaudon v. 

>» 29 NY¥S 958. 
C.—Logan y. Ladson, 1 S,. C. Eq. 
Baumann, 66 


Va. 56, 66 SE 5, 27 LRANS 1092. 

Eng—Hyde vy. Parrat, 1 P. Wms. 
1, 24 Reprint 269, 2 Vern. Ch. 331, 23 
Reprint 813; Clarges vy. Albemarle, 2 
Vern. Ch. 245, 23 Reprint 758; Smith 
v. Clever, 2 Vern. Ch. 59, 23 Reprint 
647; 2 Kent Comm. p 352. 

91. Stalleup v. Croniey, 117 Ky. 
547, 78 SW 441, 25 KyL 1675: State 
_ Welch, 175 Mo, A. 303, 162 SW 


See Perpetuities [30 Cye 1471]. 
93. See supra § 165. 

94 Bramhall v. Ferris, 14 N. Y. 
41, 67 AmD 113; Tillinghast v. Brad- 
ford, 5 R. I. 205; Ex p. Eyston, 7 Ch. 
D. 245; Billson-y.. Crofts, i. R. 15 
Eq. 314; In re Amherst, L. R. 18 Eq. 
464; Roffey v. Bent, L. R. 3 Eq. 759; 
Oldham v. Oldham, L. R. 3 Eq. 404; 
Montefiore v. Behrens, 35 Beav, 95, 55 
Reprint 830: Freeman y. Bowen, 35 
Beav. 17, 55 Reprint 800; Townsend vy. 
Early, 34 Beayv. 23, 55 Reprint 540; 
Dorsett v. Dorsett, 30 Beay. 256, 54 
Reprint 887; Haswell v. Haswell, 28 
Beayv. 26, 54 Reprint 275; Sharp v. 
Cosserat, 20 Beay. 470, 52 Reprint 
684; Rochford v. Hackman, 9 Hare 
41 EngCh 475, 68 Reprint 597; 
Carter v. Carter, 3 Kay & J. 617, 69 
Reprint 1256; Cooper v. Wyatt, 5 
Madd. 482, 56 Reprint 980; Martin v. 
Maugham, 14 Sim. 230, 60 Reprint 
346; Brandon y. Robinson, 18 Ves. 
Jr, 429, 34 Reprint 379; Shee v. Hale, 
13 Ves. Jr. 404, 33 Reprint 346. 


Hayes, 


95. Blatchford v. Newberry, 99 
M.. gs Herndon y. Pratt, 59 N. C. 327. 
See supra $§$§ 243-245. 
37. See supra § 243. 
98. See cases infra note 99. 
99. Ill.—Burnett v. Lester, 53 Ill. 
325. 


Me.—Fuller vy. Fuller, 84 Me. 475, 
24 A 946; Whittemore v. Russell, 80 
Me. 297, 14 A 197, 60 AmSR 200. 

N. H.W Healey v. Toppan, 45 N. H. 


243, . ac AmD 159; Marston v, Carter, 
Red = ae HR . 

x n I—Sarle v. Scituate, 7 R. I. 

270. 


S. C—Horry v. Glover, 11 S. C. Eq. 
515; Robertson vy. Collier, 10 S. C. Eq. 
370. 

Tenn.—Henderson y. Vaulx, 10 
Yerg. 30. 

Eng.—Cockayne vy. Harrison, L. R. 


gift of personalty which, 
worn out in the course of being used, is not useful 
merely as it is consumed,®* a quasi remainder may 
be operative,°S and if the first taker dies leaving 
such property partly uneonsumed, the remainder 
over will take effect to the exclusion of the first 
taker’s representatives.°° 
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although impaired © and 


The principle upon whieh rests a 


grant of the enjoyment of such an interest in per- 
sonal property to another seems equally applicable 
to dispositions inter vivos as to bequests in a will.t 


jurisdictions quasi remainders in 


personal property may be created by deed? or by 
will® or even by a bill of sale,* but not by parol.® 
under the English authorities, it seems 
that a disposition of a remainder in a chattel is 
good only in a will® and perhaps then only in a 
court of equity,’ or when given by the medium of 
a trust, and this rule has been recognized in some 


13 Eq. 432; Phillips v. Beal, 32 Beav. 
25, 55 Reprint 10; In re Hall, 1 Jur. 
N. S. 974; Groves v. Wright, 2 Kay & 
J. 347, 69 Reprint 815. 


1. Wright v. Cartwright, 1 Burr. 
282, 97 Reprint 315; 2 Blackstone 
Comm. p 398. See also Purefoyv. 


Rogers, 3 Saund. 388h, Williams’ note. 


2. See Deeds § 285. 

3. See Wills [40 Cye 1640]. 
. 4 Keen v. Macy, 3 Bibb (Ky.) 
9. 


5. Ragsdale vy. Norwood, 38 Ala. 
21, 79°’ AmD 79; Yarborough y. West, 
10 Ga. 471; Maxwell v. Harrison, 8 
Ga. 61, 52 AmD 385; Kirkpatrick v. 
Davidson, 2 Ga, 297; Fitzhugh v. An- 
derson, 2 Hen. & M. (12 Va.) 289, 3 
AmD 625. See Gifts [20 Cye 1200]. 
But see Brummet y. Barber, 20 S. C. 
L. 543 (where it was intimated that a 
parol agreement would have this ef- 
fect); Tabb v. Cabell, 17 Gratt. (58 
Va.) 160 (where apparenily invoking 
the doctrine of estoppel, it was said 
that it is immaterial when, or how 
the remainder is created, or whether 
or not it is in writing, if it appears 
clearly that the creator of the estate 
intended to create such a remainder 
in the personalty). 

[a] Criticism of rule—Alderman 
v. Chester, 34 Ga. 152. 


6. Williams Pers. Prop. (7th Eng. 
ed) p 261. 
{a] Given by will—tTrafford v. 


Trafford, 3 Atk. 347, 26 Reprint 1001; 
Wright vy. Cartwright, 1 Burr. 282, 97 
Reprint 315; Vachel vy. Wachel, Ch. 
Cas, _129,-22 Reprint 729, 1 Eq. Cas. 
Abr. 361 par 7, 21 Reprint 1103; Jolly 
v. Wills; 2 Ch. Rep.. 137,° 21 Reprint 


639; Hastings v. Douglass, Cro. Car. 
343, 79 Reprint 901; Anonymous, 1 
Dyer T4b, 73 Reprint 159; Anony- 


mous, March 106 pl 183, 83 Reprint 
432; Randall v. Russell, 3 Meriv. 190, 
36 “Reprint 73; Fitz- ‘James’ Case. 
Owen 33, 
Tissen, inpe Wms. 500, 24 Reprint 
490; Catehmey Vv. Nicholas, 1 P. Wms. 
: note 1; Hyde v. Satta t P. Wms. 

24 Reprint 269, 2 Vern, Ch. 331, 23 
Rentink 813; Smith. v.. Clever, 2 Vern. 
Gh., 38, 23 Reprint 635; 5 Gray Cas. 
Prop. p 130. 

7 2 Gray Perp. § 84 But see 
Wright v. Cartwright, 1 Burr. 282, 97 
Reprint 315, 317 (where Ld. Mansfield 
sai 
terms] come to be ailowed by will or 
by declaration of trust, the substan- 
tial reason was the same for allowing 
them by deed”). 

{a] In the United States courts of 
law as well as courts of equity rec- 
ognize such rights. Harris v. McLa- 
ran, 30 Miss. 533; Poindexter v. Da- 
vis, 6 Gratt. (47. Va.) 481. 

& Coke Litt. p 20a note 5 (by Har- 
grave). 

[a] By a trust. deed.—Wright v. 
a 1 Burr. 282, 97 Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


74 Reprint 879; Tissen v.~ 


“When they [limitations of 


Ss 


§§ 250-252] 


jurisdictions in the United States.® Settlements of 
personal property are of course often made in the 
United. States, as in England, by the medium of 
trustees.’° A trust of personalty in remainder may 
be created by parol,1* unless otherwise provided by 
statute.” 

The rule as to acceleration ?® applies to quasi 
remainders in personal property as well as realty.14 

[§ 251] b. After Life Estate in Chattel Real. 
There is no objection to the creation of a term of 
years to begin in futuro, because the necessity for 
livery of seizin does not exist,> and an estate in 
a term might be conveyed to begin after the ter- 
mination of a life interest reserved to the grantor.® 
The limitation of a remainder, however, to begin 
after a life estate granted in a term was met by 
certain technical difficulties. The idea of the indi- 
visible nature of the term and consequently that in 
law the first gift exhausts the whole*? has always 
been prominent in English law,!* and a reason ade- 
quate for the prevention of future estates in terms 
may be found in the doctrine of merger.t® But 
where there is no preceding life estate to merge 

9. State v. Warrington, 4 Del. 55; 15. 
Wilson. v, Cockrill, 8 Mo. 1. 


[a] In North Carolina (1) a re- 
mainder in personal chattels cannot 


[a] 


ESTATES . 


Wright v. Cartwright, 1 Burr. 
282, 97 Reprint 315. 
lord and Tenant [24 Cyc 959]. 

Rule applied.—Thus, the own- 


[21C.5.] 1045 


the remainder, the gift of a term may be limited 
to take effect in futuro, even after a period marked 
by a life.*? In the ease of wills, where the pos- 
sessor of a term bequeathed a life estate therein to 
A with a remainder over to B, the courts, always 
anxious to effectuate the testator’s intent, early 
held that the clauses might be reversed, the gift 
in remainder put first as a gift to begin in futuro 
on the collateral contingency of A’s death, and the 
life estate considered as a subsequent disposition 
of the portion left in the testator until the happen- 
ing of the contingency,*4 and this without regard 
to whether the gift for life was an absolute gift 
of the term or a gift of the use and occupation 
thereof.2* Thus, as Lord Mansfield observed, the 
old legal objections to the limitations of future in- 
terests in terms ‘‘were removed by changing the 
name from remainders to executory devises.’’ 23 
[§ 252] c¢. After Limitations Which in Real- 
ty Would Create Estate Tail. Words which, if used 
of real estate, would create an estate tail,?4 if used 
of chattels give an absolute interest and a remain- 
der over is void.2® But remainders of chattel in- 


“during the residue of the eighty 


See also Land-| years” was valid. Chedington’s Case, 


be created by deed, and such a re- 
mainder is void. Harrell v. Harrell, 
58, N. Cy. 229; Harrell v.7 Davis, 53 N. 
©. 359; Foscue v. Foscue, 37 N. C. 
321; Morrow v. Williams, 14 N. C. 
263; Smith y. Tucker, 13 N.C. 541; 
Sutton v. Hollowell, 13 .N. C. 185; 
Foscue v. Foscue, 10 N. C. 538; Gra- 
ham y. Graham, 9 N. C. 322; Dowd v. 
Montgomery, 4 N. C. 198; Gilbert v. 
Murdock, 3 N. C. 182; Cutlar v. Spil- 
ler, 3: N. C. 130. See also Black v. 
Beattie, 6 N. C. 240. Compare Vass 
v. Hicks, 7 N. C. 493; Duncan v. Self, 
5Nw C., 4663; Dims jv..,Potter, .L.Ns.,C. 
12. (2) The law was changed as to 
slaves by statute in 1823. See Fos- 
cue v. Foscue, 10 N. C. 538. (3) But 
is still controlling as to all other 
chattels. Dail v. Jones, 85 N, C. 221; 
Lance ‘v. Lance, 50 N. C. 413, 72 AmD 
555. (4) The rule does not, it seems, 
apply to money, which is not a chat- 
tel requiring identification, and may 
be limited over by deed. Taylor v. 
Wilson, 27 N. C. 214. 

10. Ark.—Phillips vy. Grayson, 23 
Ark. 769. 

Conn.—Terry v. Allen,.60 Conn. 530, 
23. A150; ‘ 

Ga.—Gordon v. Green, 10 Ga. 534. 

Ind.—Owen y. Cooper, 46 Ind, 524. 

Mass.—Hooper v. Bradbury, 133 
Mass. 308. 

N. C.—Lewis v. Lewis, 46 N. C. 444. 

Tenn.—Aikin v. Smith, 1 Sneed 
304. 

See also Trusts [39 Cyc 36, 51]. 

11. Gordon v. Green, 10 Ga. 534. 

12. See Trusts [39 Cyc 51]. 

13. See supra § 148. 

14. Dareus v. Crump, 6 B. Mon. 
(Ky.) 363; Fox v. Rumery, 68 Me. 
121; Thompson y. Hoop,.6 Oh. St. 480; 
Jull v. Jacobs, 3 Ch. D. 703; Havestaff 
v. Austin, 19 Beav. 591, 52 Reprint 480. 

[a] The rule applies: (1) Where 
gift in will is revoked by codicil. 
Linson v. Lainson, 18 Beav. 1, 52 Re- 
print 1,5 De G. M. & G. 754, 54 Eng 
Ch 754, 43 Reprint 1068. (2) Where 
the prior legatee is an attesting wit- 
ness to will. Jull v. Jacobs, 3 Ch. D. 
703. (3) Where the husband of prior 
legatee is an attesting witness. In 
re Clark, .31- \Ch.,.Dy 72; . (4); Where 
there is a renunciation of benefit un- 
der will by prior legatee. Timber- 
lake v. Parish, 5 Dana (Ky.) 345. 

{b] When the ulterior legatee is 
not yet in esse, and the prior gift 
fails because the prior legatee is a 
witness of the will, the gift reverts 
to the estate until an ulterior legatee 
is pe being. In re Townsend, 34 Ch. 
D. 357. 


er of an estate may lease it to A for 
ninety-nine years, if A shall so long 
live, and a remainder to B in the 
term will be construed as a Separate 
substantive lease to B for so many 
years as are left unexpired at the 
death of A. Wright vy. Cartwright, 1 
Burr, 282, 97 Reprint 315. 

16. Doe v. Polgrean, 1 H. Bl, 535, 
126 Reprint 307. See also Culbreth v. 
Smith, 69 Md. 450, 16 A 112, 1 LRA 
588 (recognizing rule). 

{a] Such a grant is construed as 
a present gift of the future enjoy- 
ment in case the grantee survived 
the grantor. Gree v. Studley [cit 
Stomfil v. Hicks, 2 Salk. 413, 91 Re- 
print 358], 


17. See supra § 243. 
18. See Wright v. Cartwright, 1 
Burr. 282, 97 Reprint 315; 2 Black- 


stone Comm. p 174; 4 Kent Comm. p 
270; Williams Pres. Prop, (7th Eng. 
ed) p 259; Williams Real Prop. (6th 
Am. ed) p 291. But see 14 Harv, L. 
Rev. pp 397, 402 (where Prof. Gray 
says that the admission of this the- 
ory presents difficulties). 

19. See supra §§ 233-241. 

[a] Thus a life estate is consid- 
ered of higher dignity than an estate 
for years, however long, and when 
the two meet in the same person 
without any intervening interest, the 
term is merged or drowned in the life 
estate, and becomes extinct. There- 
fore, when the possessor of a term 
had created a life estate therein, the 
whole term was merged in the life 
estate, and there was nothing left to 
be taken by a person to whom a 
remainder was limited. See supra 

237. 

; 20. Rayman vy. Gold, Moore K. B. 
635, 72 Reprint 807. But see Wood- 
eoek y. Woodcock, Cro. Eliz. 795, 78 
Reprint 1025, 


21. Manning’s Case, 8 Coke 94b, 77 
Reprint 618. See also 14 Harv. L. 
Rev. p 404. 


22, Lampet’s Case, 10 Coke 46b, 77 
Reprint 994; Manning’s Case, 8 Coke 
94b, 77 Reprint 618. 

[a] The person to whom the re- 
mainder is limited (1) need not be 
ascertained during the life estate 
(Amner v. Luddington, 3 Leon, 89, 
74 Reprint 559), (2) nor need he be 
in esse (Sackvile vy. Dobson, Ch. Cas. 
33, 22 Reprint 680). 

[b] Distinction between “term” 
and “time.’—(1) Formerly, after a 
lease to A for eighty years, if A 
shall so long live, it was held that 
a remainder “during the residue of 
the term’ was void, but a remainder 


I Coke 153, 76 Reprint! 343; 344: 
Sheppard Touch, p 274. (2) But now 
this distinction is exploded, and 


“term” is taken according to intent 
to signify either interest or time. 
Keen v. Macey, 3 Bibb (Ky.) : 39; 
Wright v. Cartwright, 1 Burr. 282, 
97 Reprint 315: 

23. Wright v. Cartwright, 1 Burr. 
282, 97 Reprint 315, 316, ay 

{a] Historically the reasoning 
seems to have been that the interest 
of a remainderman in a term was but 
the “possibility” that he would sur- 
vive the life tenant, and the early 
doctrine was that ‘a possibility can- 
not be limited by way of remainder,” 
yet a possibility might be limited by 
devise, ‘which was then executory. 
Manning’s Case, 8 Coke 94b, 77 Re- 
print 613, 619. See also Hart v. Hart, 
1 Ch, Rep. 260, 21 Reprint 567, 

24. See supra §§ 43-58. 

25. See supra § 47. 

[a] Reason for rule.—(1) The gift 
is not rendered void by the fact that 
the first taker’s interest is absolute, 
for the very nature of an executory 
bequest is to divest a gift out of one 
and vest it in another on a contin- 
gency (Marshall v. Rives, 42 S. Cc. L. 
85; Stone v. Maule, 2 Sim. 490, 2 
EngCh 490, 57 Reprint 871. See 
supra §§ 215-218, 249); (2) but by 
the fact that the vesting is postponed 
beyond the period of perpetuities, 
that is, thé objection is not repug- 


nancy but remoteness (Hooper. v. 
Bradbury, 133 Mass. 303; Albee v. 
Carpenter, 12 Cush. (Mass.) 382; 


Moffat v. Strong, 10 Johns. (N. Y.) 
12). (8) Opinions, however, some- 
times treat the invalidity of such re- 
mainders on the antiquated ground 
of repugnancy. Hudson y. Wads- 
worth, 8 Conn, 348; Betty v. Moore, 
1 Dana (Ky.) 2385. See also Cald- 
well v. Willis, 57 Miss. 555. 

[b] Rule not applied to defeat in- 
tent.—(1) It has been said that this 
rule is not an inflexible one, and will 
not be applied when its application 
would defeat the manifest intention 
of the testator. Matter of Wynch, 5 
De G. M. & G. 188, 54 Ch. Rep. 188, 
43 Reprint 842. Consequently the 
words (2) “issue,” (Knight vy. Ellis, 
2 Bro. Ch. 570, ; 29. Reprint’ 312), 
(3) and even “heirs of the body,” 
(Hodgeson vy, Bussey, 2 Atk. 89, 26 
Reprint 455, 456), have been some- 
times construed words of purchase 
and not words of limitation. 

[ce] Where successive estates tail 
in chattels are limited to unborn per~ 
sons, each succeeding estate to be 
valid only in case the preceding. es- 
tate fails to vest, a succeeding estate 


1046 [21C.J.] : 
terests may be limited over a failure of issue at the 
death of the first taker, for such a remainder is 
after a life estate only,*° and a chattel remainder 
may take effect within the period allowed by the 
rule against perpetuities,”’ the courts, where possi- 
ble, giving this construction to the words.”* 

[§ 253] 3. Reversionary Interests. Future in- 
terests in ‘personal property, which are analogous 
to reversions or remainders in real property, are 
sometimes called ‘‘reversionary interests ’’?® or 
‘*quasi reversions,’’®° and may take effect in an- 
alogy to such interests in realty.*4 Thus where a 
valid gift of personal property may be made for 
life only,®? a reversionary interest remains in the 
donor.** Obviously a: valid future reversionary in- 
terest of this character cannot be created where the 
attempted gift for life operates to transfer the 
absolute title to the donee,** or, on the other hand, 
where the donor does not in fact part with the 
title,?> as in the ease of a bailment.®*. ‘‘Reversion- 
ary ihterests’’ is a term sometimes broadly. used, 
especially in equity, to refer to any interest in prop- 
erty, whether real or personal, the enjoyment of 
which is deferred.** 

[§ 254] 4. Rights and Liabilities of Owner.*® 
A life tenant who sells some of the personalty and 
invests the proceeds in other personalty holds such 
newly acquired personalty subject to the remain- 
derman’s interest;°® but when an executor sells 
personalty subject. to a remainder and advances 


Tenn.—Booker 


may take effect as a substitutional or 
Humphr. 505, 


alternative limitation where the pre- 
ceding estates fail to vest. For ex- 


ample, a limitation in tail to the| Va.) 


ESTATES 


Vv. Booker, 5 
Va. “oval v. Eppes, 2 Munf, (16 


‘[§§ 252-254, 


money from the proceeds to the life tenant, who 
buys land therewith, such life tenant may hold 
the land absolutely unaffected by the rights of re- 
mainderman.*® And when a life tenant converts 
personalty the remainderman may impress a trust 
upon it if otherwise it is likely to be lost.44 A re- 
mainderman of personalty who relieves the per- 
sonalty from execution, takes it into possession, and 
is compelled by the court to relinquish it, will be 
allowed interest and expenses.4? There is no au- 
thority for computing the value of the interest of 
a life tenant in a fund and deducting the gross sum 
arrived at from the amount of the fund for the 
purpose of making payment to the remainderman, 
without the life tenant’s consent.** Nor ean a re* 
mainderman claim payment to himself of a fund in 
which another has a life estate, upon his giving 
security to the tenant for life that he will be paid 
the interest on the fund as long as he lives.*4 In 
an action by a remainderman the holder of the fuud 
is entitled to eredit for sums paid by him to or 
for the remainderman after remainderman: arrived 
at age, where such sums must have been paid in 
anticipation of the remainder.*® 

Interest on fund. A remainderman of person- 
alty, where the property consists of a fund of 
money, is entitled to interest on the amount of 
the fund from the date of the life tenant’s death,*® 
but not to interest which accrued prior to the death 


cease of the legatee, which is void 
for uncertainty, the absolute prop- 
erty in such bequest does not vest 
in the legatee, but becomes liable 


unborn sons of A, B, and C, succes- 
sively; the estate vests in C’s son, 
provided that A and B. die without 
sons, so that the absolute estate 
never vested. Williams y. Lewis, 6 
H. L. Cas. 1013, 10 Reprint 1094; 
Stanley v. Leigh, 2 P. Wms. 686, 24 
Reprint 917; Higgins: v. Dowler, i P. 
Wms. 98, 2 ‘Vern, Ch. 600, 23 Reprint 
992. See also Burbank v. Whitney, 
24 Pick, (Mass.) 146, 85 AmD 3812; 
Doe v. Lyde, 1 T. R. 593, 99 Reprint 
1269. 

[d] In marriage articles “heirs” 
or “issue” are construed as words of 
purchase. Seale v. Seale, 1 P. Wms. 
290, 24 Reprint 393. 

26. Ala.—Findley v. Hill, 133 Ala. 
229, 32 S 497; Powell v. Glenn, 21 Ala, 
4583 Williams v. Graves, 17 "Ala, 62. 

Ark. —Delony vy. Delony, 24 Ark. 7. 
See also Cox v. Britt, 22 Ark. 567. 

Conn.—Hudson vy. Wadsworth, 8 
Conn, 348, \ 

110 Ga. 


Ga.—Crawford vy. Clark, 
729, 36 SE 404. 

lll.— Waldo v. Cummings, 45 Ill. 
421. 

Ind.—Hall v. Brownlee, 164 Ind. 
238, 72 NE 131. 


Ma. tones vy. Sothoron, 10 Gill & 
ape! 

Mass.—Hooper  v. 133 
Mass. 303. 

N. J.—Rowe v. White, 16 N. J. Eq. 
411, 84 AmD 169, 
“TIN, -Y.—Tyson vs Blake}"22\) NOVY. 
558; Rathbone v. Dyckman, 3 Paige 


Bradbury, 


9. J 

N. C.—Gregory v. Beasley, 36 N. C. 
25; Threadgill v. Ingram, 23 N.C. 
Ouals 
29 


Pa.—Deihl v. King, 6 Serg. & R. 

, 9 AmD 407; Scott v. Price, 2 Serg. 
& R. 59, *# Amp, 629." *: 

R. I.—Tingley v. Harris, 20 R,_ I. 
346, 40 A 346. 

S. C.—Henderson vy. Kinard, 29 S. 
C. 15, 6 SE 853; Rogers v. Randall, 
2959.7 Crk 38s Keating v. Reynolds, 


1S. Cc. i. 80: Buist v/) Dawes, 21''S. 
37; hk Vv. Vanderhorst, 8 


a ay IRE Siac ahip v. Dormer, 2 Atk. 
308, 26 Reprint 588; Norfolk’s Case, 
3 Ch. Cas. 1,°22 Reprint 931: Pinbury 
Reta 1 P. Wms. 568, 24 Reprint 


27. See cases supra note 26. See 
also supra § 250; and Perpetuities 
[30 Cye 1464]. 

28. Edelen v. Middleton, 9 Gill 
(Md.) 161; Dashiell v. Dashiell, 2 
Harr, &@ GG. (Maj 12 Tp eMofiat) sin: 
Strong, 10 Johns. (N. Y.) 12; Eichel- 


berger v. Barnetz, 17 Serg. & R. (Pa.) 
293; Wirkpatrick yv. Kilpatrick, 13 
Ves, Jr. 484, 33 Reprint 374; Fearne 
Rem, p 471. 

29. See infra this section. 

30. Harris v. McLaran, 
5338. 

31. See cases infra note 33. 

{a] Rule applied.—A remainder in 
personalty to the heirs of the tes- 
tator, in case the first legatee has no 


30 Miss. 
heirs, has been effectuated. Higgen- 
botham v. Rucker, 2 Call (6 Va.) 313. 
Soe Ga.—Booth vy. Terrell, 

D 2 Cush. 
243. 

Miss.—Andrews v. Brumfield, 32 
Miss, 533; Vannerson vy, Culbertson, 
18 es 150. 

N. 

N, C.—Cresswell vy. Emberson, 41 
N. ‘C, 151; Black v: Ray, 18 N: C.384; 
woodie v. Carrington, 4 N. C. 355; 
Anonymous, 8 N. C. 161. 


32. See supra § 243, 
16 Ga. 
Mass.—Brown v. Kelsey, 
Miss. 107; Harris v. McLaran, 30 
Y.—Hoes v. Van Hosen, 1 N. ne 
120. 
James v. Masters, 7 N. C. 110; Dun- 
S. C.—Geiger v. Brown, 15 S. C. L. 


427 [aff 19 S. C. Eq. 359 note]. 


Va.—Higgenbotham vy, 
Call (67cV as): *ots. 

See also State v. Savin, 4 Del. 56 
note; State vy, Warrington, 4 Del, 55; 
Derickson vy. Garden, 5 Del. Ch. 323 


Rucker, 2 


(all discussing this question); and 
supra §§ 249-252. 
{a] MNlustration—If the income 


of a sum of money is given by will 
to one for life, and there is a gift 
over of such income after the de- 


to distribution among the heirs at 
law, as intestate property. Brown 
v. Kelsey, 2 Cush. (Mass.) 243. 

[b] In a chattel mortgage the 
mortgagor is said to retain a rever- 
sionary interest in the chattel. Hill 
v. Hill, 13 S. C, Eq. 71 (per Johnston, 
aes But see Chattel Mortgages 

34. See supra § 243. 

35. Booth v. Terrell, 16 Ga, 20. 

36. See Bailments § 35. 

[a] A loan of personal property 
for life, with a stipulation that, on 
the death of the borrower, it shall 
return to the lender or his heirs, does 
not create a reversion, since’ no es- 
tate presently passes to the grantee, 
which is to» return to the grantor. 
Booth vy. Terrell, 16 Ga. 20. 

87. Sweet L. D,.; Schouler Pers. 
Prop. § 150. 

38. Possession and use of prop- 
ie by life tenant see supra §§ 244, 
«, Remedies for protection of remain- 

er: 

Generally see supra § 103. 
Accounting see supra. § 107. 
Forfeiture see supra § 106. 
Ne exeat see supra § 108. 
Receivership see supra § 109. 
Security see supra § 104. 
Sequestration see supra § 108. 

39. Tabb v. Cabell, 17 Gratt. (58 
Va.) 160. 

40. Eton Bank v. Owens, 146 Ga. 
464, 91 SE 476. 

41. Withnell v. Withnell, 69 Nebr. 
605, 96 SW 221; Cheshire v. Cheshire, 
ON. | E2569" 

42. Upshaw v. Upshaw, 2 Hen. & 
M. (12 Va.) 381, 3 AmD 632. 

43. Matter of Camp, 126 N&/Y, -877, 
27 NE 799 [rev 10 NYS 141]; Matter 
ly Gilroy, 60 Misc. 125, 112 NYS 

44. Matter of Camp, 126 N. Y. 377, 
27 NE 799 [rev 10 NYS 141]. 

45. Brown v. Small, 10 KyL 361. 

46. Hitchcock vy. Clendennin, 6 Mo. 
A. 99; In re Dowe, 68 N. J. Ea. #Y, 
64 A 303: Reiff’s Est., 124 Pa. 145, 16 
A 636; Urian’s Bst., 11 Pa. Co. 495. 


———— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the life tenant.!? 

Inventory or security from life tenant. Former- 
ly the person entitled in remainder might call for 
security from the life tenant that the property 
should be forthcoming at his decease, but now an 
inventory given by the life tenant, acknowledging 
receipt of the property, is all that is required in 
the absence of special danger that the property 
will be wasted or secreted.t8 If such circumstances 
are shown, however, ‘security may be required.*? 

Rights of purchaser from life tenant. A pur- 
chaser without notice from the life tenant has been 
held to get nothing as against the remaindermen.®° 

[§ 255] 5. Transfer of Interest. Although a 
contingent. remainder in personalty is under mod- 
ern statutes generally alienable, descendible, and 
devisable,>+ may be mortgaged by the remainder- 
man before the death of the lfe tenant,®? and 
passes to a trustee in bankruptey,®? such an inter- 
est was not assignable at common law,°* and has 
been held inalienable under a statute subjecting all 
interests in land to conveyance,®> and although as- 
signable in equity, such assignment will not be en- 
forecd against the will of the assignor, unless sup- 
ported by a valuable, as distinguished from a good, 
consideration ;°° and in jurisdictions in which the 
courts do not recognize a mortgage of a contingent 
remainder in personalty it may be upheld by equity 
as a valid assignment of such interest.67 The in- 


.adequacy of the price paid for a remainder interest 
in personal property is not in itself sufficient to 


47. McCook v. Harp, 81 Ga. 229, 7, [aff 145 Fed. 
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1023, 
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invalidate the assignee’s title.5® A sale of a re- 
mainder will be viewed with suspicion in a court 
of equity, and relieved against if advantage is 
taken of the vendor’s necessities by buying at a 
great undervalue.°? A contract for the sale of a 
remainder may contemplate valuation of the inter- 
est at the date of final distribution of the estate, 
although made during the life of the life tenant.% 

Mode of transfer. Remainders in personal prop- 
erty may be conveyed by writing,®t even in a juris- 
diction in which by statute the beneficiary to re- 
ceive the income of personal property held in trust 
is not permitted to transfer it ;°? but since delivery 
cannot be made during the continuance of the pre- 
ceding estate such disposition cannot be made by 
parol,®? Remainders in personalty may be sold at 
a sheriff’s sale,“ and a sale of personal property 
may be made by the court where the remainder in- 
terest 1s represented by the executor of the crea- 
tor of the remainder.® 

[§ 256] 6. Merger. While it has been said 
that with respect to personalty the doctrine of mer- 
ger has primarily no application,®® it seems that 
the doctrine of merger may apply in a proper 
case,*’ where valid future interests in personal 
property may be created.®® 

[§ 257] 7. Actions—a. At Law. The nature 
of the quasi remainderman’s right as a legal vested 
right has frequently been recognized, and he is en- 
titled to legal remedies.®°® A remainder interest in 
personal property may be recovered either in an 


TE CCA 146]; 59. Franklin -v, Roberts, 37 N. C. 


-been held, however, 


SE 174; Brown vy. Small, 10 KyL 361. 
And see supra § 246. 

48. Bethea v. Bethea, 116 Ala. 265, 
22 S 561; Ramey v. Green, 18 Ala. 
771; Jones v. Hoskins, 18 Ala, 489; 
Lyde v. Taylor, 17 Ala. 270; Nance v. 
Coxe, 16 Ala. 125; James v. Scott, 
9 Ala. 579; Lewis v. Hudson, 6 Ala. 
463; Terry v. Allen, 60 Conn, 530, 23 
A 150; Security Co. v. Hardenburgh, 
53 Conn, 169, 2, A. 391; Sanford v. 
Gilman, 44 Conn. 461; Clarke v. Terry, 
34 Conn. 176; Langworthy v. Chad- 
wick, 13 Conn. 42; Hudson v. Wads- 
worth, 8 Conn. 348; Foley v. Burnell, 
L.-Bro... Ch...274,. 28 .Reprint. 1125; 
Bracken v. Bentley, 1 Ch. Rep, 110, 
21 Reprint 522; Hayle v. Burrodale, 
1 Eq. Cas. Abr. 361, 21, Reprint. 1103; 
Slanning v. Style, 3 P. Wms, 336, 24 
Reprint 1089. See also supra §§ 103, 
244, 

Former rule stated.—Coven- 
hoven v. Shuler, 2 Paige (N. Y.) 122, 
21 AmD 73. 

{b] Modern rule stated.—Coven- 

hoven v. Shuler, 2 Paige (N. Y.) 122, 


21 AmD (73; 
49. See supra §§ 104, 244. 
50. Smith v. Bell, 6 Pet. (U. S.) 


68, 8 L. ed, 322; Russell v. Kearney, 
27 Ga. 96; Burnett v. Roberts, 15 N. 
Cc. 81; Jones vy. Zollicoffer, 4: N. C. 
645, 7 AmD 708; McCall v. Lewis, 32 
S. C. L. 442. See also Myar v. Snow, 
49 Ark. 125, 4 SW 381; Moffat v. 
Strong, 10 Johns, (N. Y.) 12. But 
see Horry v. Glover, 11 S. C. Eq. 515. 
And see supra § 96; and Sales [35 


Cye 356]. 

[a] In Alabama (1) some cases 
are in accord with the rule of the 
text. Jones v. Hoskins, 18 Ala. 489; 
Lyde v. Taylor, 17 Ala, 270; Adams 
vy. Broughton, 13 Ala. 731. (2) It has 
that the pur- 
chaser from the life tenant under a 
sale which purports to convey the 
entire property holds adversely to 
the remainderman, the latter’s vested 
remainder being changed to a mere 
chose in action by such sale. Thrasher 
v. Ingram, \32 Ala. -645; Walker v. 
Fenner, 28 Ala. 367; Price, v. Talley, 
18 Ala. 214; Broome vy. King, 10 Ala. 


819:.2) « : 
51. Ward vy. Ward, 131 Fed. 946 


In re St. John, 105 Fed. 234, 
Bankr 190; Baltes y. Union Trust 
Concels80jp, Nag. $183, 72 NB 21005; 
Roosa y. Harrington, 171 N. Y,. 341, 
64 NE 1 [aff 57 App. Div. 631 mem, 
68 NYS 1147 mem (aff 31 Mise. 529, 
65 NYS 601)]; In re Dows, 167 N. Y. 
227, 60 NE 439, 88 AmSR 508, 52 
LRA 433; Matter of Whalen, 143 App. 
Div. 743, 128 NYS 320; Tompkins v. 
Verplanck, 10 App. Div. 572, 42 NYS 
412; Barker v. 
374, 6 Dem, Surr. 227, 
ments §§ 16-30; 
tribution § 24; Wills [40 Cyc 1048]. 

{a] MTlustration.—A fund left in 
trust for the use of testator’s daugh- 
ter, and in case she should die before 
testator or before her husband then 
the fund to go to testator’s widow. 
Matter of Whalen, 143 App, Div. 743, 
128 NYS 320. 

52, Spalding v. Wayne, 45 SW 517, 
770, 20 KyL 147; Swett v. Thompson, 
149 Mass. 302, 21 NE 382, See Chat- 
tel Mortgages § 45. 

[a] Rule applied.—Where the as- 
signment of the assignor’s interest 
as remainderman in a certain. fund 
expressed a consideration of five hun- 
dred and fifty dollars when his in- 
terest was over two thousand seven 
hundred dollars, and the business of 
the assignee was that of lending 
money, and the attorneys who nego- 
tiated an assignment from the as- 
signee to another had their attention 
called to the question of the proba- 
bility that the assignment was 
merely a mortgage, the latter as- 
signee was chargeable with notice 
that the assignment was merely a 
mortgage. Dixon v. Bentley, 68 N. J. 
Eq. 108,.59 A 1036. 

53. See Bankruptcy. § 196. 


5 Am | 560 


60. Weight v. Bailey, 45 Utah 584, 
147 P 899. y 

61. Dixon v. Bentley, 68 N. J. Eq. 
108, 59 A 1036; Archer v. Archer, 147 
App. Div. 44, 131 NYS 661 [reh den 
147 App. Div. 929, 182 NYS 150, and 
motion to resettle order allowed 149 
App. Div. 918, 133 NYS 793]; Berg- 
mann vy. Lord, 122 App. Div. 921, 107 
NYS 1121 [aff 194 N. Y. 70, 86 NE 


Southerland, 5 NYSt|828]; Hill v. McDonald, 1 Head 
See Assign-|(Tenn.) 382. 
Descent and Dis- 62. Bergmann y. Lord, 122 App. 


Div. 921,107 NYS 1121 [aff 194 N. Y. 
70, 86 NE 828]. 
McDonald, 1 Head 


63. Hill v. 
(Tenn.) 383. 

64. Palm’s Hst., 13 Pa. Super. 296. 

Executions generally see Pxecu- 
tions [17 Cye 940]. 

65. Drovers’, ete., Nat. Bank v. 
Hughes, 83 Md, 355, 34 A 1012. 

66. In re Washburn, 11 Cal. A, 735, 
106 P 415; Merrell v. Garver, 54 Ind. 
A. 514, 101 NE 152. 

67. Clift v. White, 12 N. Y. 519 
{rev 15 Barb. 70] (holding that the 
term “merger” is applicable to rights 
other than Such ~yass exis tig in 
land). 

Merger generally see supra §§ 233- 
241, 


68. See supra §§ 249-258. 
69. U. S.—Smith vy. Bell, 6 Pet. 68, 
8 L. ed, 322. 


Ga.—Crawford vy. Clark, 110 Ga. 
729, 36 SE 404; Philips v. Crews, 65 
Ga. 274, 

Kan.—Chase vy. Howie, 64 Kan. 320, 
67 P 822. 

Md.—Edelen vy. Middleton, 9 Gill 
161, 

N. Y.—Moffat v. Strong, 10 Johns. 
12 


54, Stalleup v. Cronley, 117 Ky. N, ©—Burnett v. Roberts, 15 N.C. 
547, 78 SW 141, 25 KyL 1675. See|81; Ingrams v. Terry, 9 N. C. 122; 
Assignments §§ 16-30. Dunean v,. Self, 5 N. €. 466. 

55. StaHcup v. Cronley, 117 Ky. S. C.—Rogers y. Randall, 29 S. C. 
547, 78 SW 441, 25 KyL 1675. L. 38. : : 

56. Stallcup v. Cronley, 117 Ky. Va.—Poindexter v. Davis, 6 Gratt. 
5.45, 78 SW 441, ONS Ky (47 Va.) 481. 

1675. Eng.—Foley v. Burnell,-1 Bro. Ch. 

57. Earle v. Maxwell,. 86 S. C, 1,| 274, 28 Reprint. 1125; Hastings ?v. 
67 SE 962, 138 AmSR 1012. Douglass, Cro, Car. 343, 79 Reprint 


58. Dixon ‘v. Bentley, 68 N. J, Ha. 
108, 59 A 1036. 


901; Hoare. v, Parker, 2. T, R. 376, 100 
Reprint 202. 
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action on the case,’° or in an action of account.™! 
Where personal property has been wrongfully sold 
by the life tenant the remainderman may, after 
the life tenant’s death, elect to proceed for the re- 
covery of the property itself or for its value.’ 
During the continuance of the life estate a remain- 
derman cannot, although in possession, maintain an 
action of trover against a wrongdoer for the con- 
version of personal property ;** but it has been held 
that the owner of a reversionary interest in per- 
sonal property may, during the continuance of the 
preceding estate, maintain an action for the de- 
struction of, or serious injury to, such interest.” 

[§ 258] b. In Equity. Since the view that a 
gift of a chattel for life with remainder over would 
be considered a gift of the use for life, with a gift 
of the property in remainder, grew up in courts 
of equity,” it has been keld that equity still retains 
its ancient jurisdiction merely because the gift is 
an executory gift of a chattel,”° and because it re- 
gards the tenant for life as trustee for the re- 
mainderman.’’ <A court of equity has jurisdiction 
to entertain a bill to protect the remainderman’s 
interests78 when the equities are in his favor.’ 
Where the delivery of specific chattels is desired 
and the circumstances are such that the legal rem- 
edy by an action for damages would be inadequate, 
equity may decree specifie delivery.®° 

[§ 259] c. Limitations. In the case of a leg- 
acy subject to a life estate the statute of limitations 
does not begin te run against the right of a lega- 
tee to recover his remainder interest,*! or his as- 
signee ®? until the determination of the life estate, 
but in the case of a sale of personal property by a 


70. Taber v. Packwood, 2 Day 


ESTATES 


Ga.—People’s Nat, Bank v. Cleve- 


: [§§ 257-261 
life tenant the statute of limitations begins to run 
against the remainderman from the date of sale.** 

[§ 260] d. Parties. Where personal property 
has been wrongfully disposed of by the preceding 
tenant and a remainderman sues to recover his in- 
terest in the proceeds, all of the remaindermen in- 
terested in the fund must be made parties,** but 
any remaindermen who joined in the sale, and 
thereby divested themselves of their interest in 
the property, need not be joined.®® And a bill for 
the sequestration -of personal property to prevent 
its removal from the state, which does not seek a 
final adjudication of the rights of the parties, but 
only to have the property secured, may be main- 
tained by one remainderman without making an- 
other, who is tenant in common with him, a party.®® 
Similarly, the remainderman and not the personal 
representative of the life tenant is the proper party 
to sue for money loaned from the estate to a third 
person by the life tenant.** ; 

[§ 26014] e. Pleading.*’% Under a statute 
providing that personal property shall be forfeited 
to the reversioner upon its removal out of the state 
by a tenant in dower without the reversioner’s con- 
sent, the declaration must allege that the removal 
was without his consent.87% 

[§ 261] e. Hvidence. Where a certain amount 
under a will is paid a life tenant in personal prop- 
erty and not in money, the remaindermen have the 
burden of proof that the lfe tenant’s estate is lia- 
ble therefor.88 Where a widow mingled the funds 
in which there was a remainder interest with her 
own property, a contract made by the widow with 
the remaindermen, in which she admitted that she 


life tenant had a right to. make. 


(Conn.) 52. 

‘71. Griggs v. Dodge, 2 Day (Conn.) 
28, 2 AmD 82. 

72. Cross v. Cross, 4 Gratt, (45 
Va.) 257. See also supra §§ 96, 112. 

Conversion of personalty see supra 
§§ 245, 254. 

73. Nations v. Hawkins, 11 Ala. 
859; Barwick v. Barwick, 33 N. C. 80. 
But see Hoare v. Parker, 2 T. R. 376, 
100 Reprint 202 (a pawnee from the 
life tenant of chattels to which an- 
other is entitled in remainder cannot 
hold them as against the remainder- 
man and the latter may recover in 
trover). 

74, Williams v. Brassell, 51 Ala. 
397; Harvey v. Skipwith, 16 Gratt. 
(B7" Var) 3937 

[a] A sale of the entire interest 
in personal property by the tenant 
of the particular estate, or by a 
stranger, is an injury to the rever- 
sion for which the reversioner may 
maintain an action on the case. Wil- 
liams v. Brassell, 51 Ala, 397. 

[b] Formerly (1) thé quasi re- 
mainderman was without remedy 
where the owner of the life interest 
aliened his term, or gave or sold the 
chattel limited to another, or suf- 
fered a forfeiture in his life. Anony- 
mous, 1 Dyer 74b, 73 Reprint 159. 
(2) But it was later held that no 
act of the possessor for life could 
affect the interest of the remainder- 
man. Manning’s Case, 8 Coke 94h, 
77 Reprint 618. 

75. Hooper v. Bradbury, 133 Mass. 
303; Clapp v. Fogleman, 21 N. C. 466; 
Horry v. Glover, 11 “S.'C) Ba. 515; 
and supra § 249. 


76. Hooper v. Bradbury, 133 Mass. 
303; Homer v. Shelton, 2 Mete. 
(Mass.) 194 (per Wilde, J.); Clapp 


v. Fogleman, 21 N. C. 466; Horry v. 
Glover, 11 S. C, Eq. 515; Williams 
Pers. Prop. (7th ed) p 261. 

77. See supra §§ 73, 244, 245. 
yn Ala.—Arthur v. Gayle, 38 Ala. 


land, 117 Ga. 908, 44 SE 20, 

N. Y.—Earle v. Harle, 173 N. Y. 
480, 66 NE 398 [aff 73 App. Div. 300, 
76 NYS 851]. 

Va.—Tabb v. Cabell, 17 Gratt. (58 
Va.) 160. 

W. Va.—Wilson vy. Straight, 46 W. 
Va. 651, 338 SH 758. 

[a] Bule applied: (1) To compel 
the trustees to account for any mis- 
use of the fund and to make good 
any loss or waste thereof caused by 
their neglect. Farle v. Harle, 173 N. 
Y, 480, 66 NE 3898 [aff 73 App. Div. 
300, 76 NYS 851]. (2) In ease of a sale 
of the entire interest in personal prop- 
erty by a stranger, during the continu- 
ance of the preceding estate. Arthur 
v. Gay}e, 38 Ala, 259. (3) Where 
personal property including money 
left to widow for life, with remain- 
der to nephew, and widow invests 
money in notes, the holder of which 
refuses to give them to residuary 
legatee or to executor. Wilson vy. 
Straight, 46 W. Va. 651, 33 SE 758. 
(4) If, on the death of the life ten- 
ant of slaves, the executor declines 
or neglects to recover the slaves and 
sell them for division, the remainder- 
men may sue in equity to recover, 
and divide them among the parties 
entitled. Tabb vy. Cabell, 17 Gratt. 
(58 Va.) 160. 

[b] Quieting title—A trustee of 
stock, the dividends of which are 
payable to life tenant and remainder- 
man, may maintain action to quiet 
title in which remainderman may In- 
tervene on death of life tenant. Peo- 
ple’s Nat. Bank v. Cleveland, 117 Ga. 
908, 44 SE 20. 

79. Land v. Cowan, 19 Ala. 297; 
Dickinson v. Griggsville Nat. Bank, 
111, Til. A. 183 "Patt 208 21112¢35054-70 


NE 593]; Lambert’s Est., 57 Pa. 
Super. 262. 
[a] Illustrations.—(1) A remain- 


derman’s approval subsequent to the 
sale of the corpus of a life estate 
extends only to such a sale as the 


Dickinson y. Griggsville Nat. Bank, 
111° Ill, A.° 183 - [aff 208 Til: 350,70 
NE 593]. (2) Legatees who accept 
without objection depreciated shares 
awarded to them after the death of 
the life tenant, cannot claim the 
amount of the déficiency from un- 
distributed assets, in the hands of 
the executors upon a subsequent ac- 
counting. Lambert’s Est., 57 Pa. 
Super. 262. (3) The fact that per- 
sonal property is in the possession of 
a person other ‘than the tenant for 
life is no ground for equitable relief, 
where it is not alleged that he holds 
the property otherwise than in sub- 
ordination to the true title. Land v. 
Cowan, 19 Ala. 297. 

80. i Jarman Wills (5th ed) p 779. 
See cases infra this note. 

[a] Heirlooms.—Delivery of chat- 
tels bequeathed as heirlooms, such 
as plate, jewels, and paintings, has 
been decreed. Macclesfield v. Davis, 
3 Ves. & B. 16, 35 Reprint 385. 

[b] Slaves were held within this 
tule. Horry v. Glover, 11 S. C. Ha. 
515. See also Summers v. Bean, 13 
Gratt. (54 Va.) 404. But see Mallery 
v. Dudley, 4 Ga. 52. 

81. Gilbert v. Taylor, 148 N. Y. 
298, 42 NE 713 [mod 76 Hun 92, 27 
NYS 828]. 

82. Matson v. Abbey, 141 N. Y. 
179, 36 NE 11 [mod 70 Hun 475, 24 
NYS 284]. 

83. Coffey v. 
(Ky.) 101; 
Gratt. 


84. 
€. 68 


Wilkerson, 1 Metc. 
Philips:v. Martiney, 10 
(61) Val) $33. 

Hunter v, Yarborough, 92 N. 
85. Stuart v. Swanzy, 20 Miss. 684. 
86. Brantly v. Kee, 58 N. C. 3382. 
87. Brown v. Small, 10 KyL 361. 


87l4. Pleading generally sce supra 
§§ 176, 191; and Pleading [31 Cyc 1 et 


seq]. 

8714. Hicks v. Calvitt, 5 Mart. 
(La.) 691. 

88. Mimms v. Lawrence, 91 SW 


715, 28 KyL 1317, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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had received a certain sum of money as legatee for 
life under her husband’s will, was held to be ad- 
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missible in evidence:®® 


*ESTATUTA. In Spanish law, statue. Dishon- 
oring the king’s statue was early declared an of- 
fense.1 
_ ESTATUTO. In Spanish law, this word is used 
in a sense broader than that of the English ‘‘stat- 
ute’’ and includes leyes (statutes), ordenanzas (or- 
dinances), and reglamentos (regulations).2 It is, 
therefore, substantially equivalent to the English 
word ‘‘law’’ in its particular sense.* 

EST AUTEM VIS LEGEM SIMULANS.* 

EST BONI JUDICIS AMPLIARE JURISDIC- 
TIONEM.® 

EST BONI JUDICIS AMPLIARE JUSTICIAM, 
NON JURISDICTIONEM.® 

ESTELIONATO. In Spanish law, every species 
of deceit or fraud in contracts or other transac- 
tion and not included under some other name or 
class.7 

EST ENIM ALIQUID QUOD NON OPORTEAT, 
ETIAM SI LICET. QUIDQUID VERO NON LI- 
CET, CERTE NON OPORTET.® ’ 

EST ENIM JURIS CIVILIS SPECIES CON- 
SUETUDO; ENIMVERO, DIUTURNA CONSUE- 
TUDO PRO JURE ET LEGEH, IN HIS, QUA NON 
EX SCRIPTO DESCENDUNT OBSERVARI, SO- 
LET. MAXIME AUTEM PROBATUR CONSUE- 


TUDO EX REBUS JUDICATIS.° 


EST ENIM JUS QUOD LEX CONSTITUIT.”° 

EST ENIM OBLIGATIO QUASI CONTRALI- 
GATIO."! 

ESTERILIDAD. 
renness.?? 

ESTERO. A Spanish term meaning an insignifi- 
cant estuary which takes its water from a river and 
is affected by the tide.1* 

EST ETIAM, UBI PROFECTO DAMNUM 


In Spanish law, sterility, bar- 


PRASTET FACERE, QUAM LUCRUM.14 
ESTHETIC EDUCATION.‘ 
ESTILICIDIO. In Spanish law, a species of ur- 
ban servitude or easement which consists in the 
right to divert to a neighbor’s property the rain 


~water which falls upon one’s own roof, or to pre- 


vent one’s neighbor from doing the same, or to 
oblige him not to divert such water but to let it 
run.'° 

ESTILO (Style). In Spanish law, the formula 
or phraseology of judicial procedure, including 
composition of contracts or other legal documents.7 ’ 

ESTIMACION. In Spanish law, appraisement 
such as that made by experts in judicial proceed- 
ings, witnesses, ete.18 ; 

ESTIMATE. [§ 1] A. In General. The sense 
in which this word is used, the particular idea in- 
tended to be expressed by its use, must be deter- 
mined by the subject matter under consideration, 
together with the context of the instrument.19 
When properly and correctly used, in oral commu- 
nications or written instruments, it is a word se- 
lected to express the mind or judgment of the 
speaker or writer on the particular subject under 
consideration ;*° an-exercise of judgment in deter- 
mining the amount, importance, or magnitude of 
things wit their other exterior relations.2: It im- 
plies a computation or caleulation,?? but does not 
pretend to be based on absolute caleulations,?* pre-" 
cluding in fact the idea of accuracy.”4 

[§ 2] B. As Noun.?> <A valuing or rating by 
the’ mind, without actually measuring, weighing, or 
the lke;?® a valuation based on opinion or rough- 
ly made from imperfect or incomplete data;?7 an 
approximate calculation, not a precise result ob- 
tained by actual measuring and weighing;?* a rough 


89. Peters v. Clendennin, 6 Mo, A. 
579 mem. 

1. Partidas IL tit XIII ley XVIII. 
See Statutes [36 Cye 929]. 

2. Escriche Diccionario. 

3S. See Law °[25 Cyc 163]. See 
also Amadeo v. Registrar, 3 Porto 
Rico 134, 136 (“‘estatuto real”). 

4. A maxim meaning “Violence 
may also put on the mask of law.” 
Black L. D. 

5. A maxim meaning “It is the 
part of a good judge to extend the 
jurisdiction.” Adams Gloss. p 789. 

[a] Applied in: Edmiston v. Ed- 
miston, 2 Oh. 251, 253; Taylor v: 
Rightmire, 8 Leigh (35 Va.) 468, 471; 
Russell v. Smyth, 9 M. & W. 810, 
152 Reprint 3438; Collins v. Blantern, 
2 Wills. K. B. 347, 350, 95 Reprint 
850; Hesketh v. Ward, 17 U. C. C. P. 
667, 692. 

6. A maxim meaning “It is the 
duty of a good judge to amplify, 
extend justice, not jurisdiction or 
authority.” Adams Gloss. p_ 789. 

[a] Applied in: Peo. v. Judges 
Duchess Oyer, etc., 2 Barb. (N. Y.) 
282, 287. é 

7. Escriche Diccionario. See Fraud 
[20 Cye 1]. 

8. A maxim meaning “There are, 
indeed, some things which are not 
expedient, even if they are lawful. 
But whatever is not lawful is most 
certainly not expedient.” 1 Adams 
Gloss. p 790. ; 

9. A maxim meaning ‘Custom is 
really -a species of Civil Law; for 
truly a long custom is wont to be 
observed as right and law in those 
matters which come down to us not 


in writing, Custom, indeed, is proved 
in the highest degree out of or by 


eases adjudicated [questions judi- 
cially determined].” 1 Adams Gloss. 
prow 


10. A maxim meaning “That cer- 


tainly is right [or binding] which 
the law ordains.”’ 1 Adams Gloss. 
pio Le 


11. A maxim meaning “An obliga- 
tion is indeed the same as a counter- 
binding.” 1 Adams Gloss. p 791. 

12. Escriche Diccionario. See Bar- 
renness 7 C. J. p 929. 

13. Palma y. Fernandez, 7 Philip- 
pine 154, 155 (“It is not a stream 
of water. There is no current in it 
and at times it is completely dry’’). 

14. A maxim meaning ‘There are 
occasions when it is undoubtedly bet- 
ter to incur loss than to make gain.” 
1 Adams Gloss, p 722. 

15. See Education 19 C. J. p 1015. 

16. Escriche Diccionario. See Hase- 
ments 19 C. J. p 856. 

_17. Escriche Diccionario. 

18. Escriche Diccionario. 

19. Peo, v. Clark, 37 Hun (N. Y.) 
201, 203. 

20. Peo. v. Clark, 37 Hun (N. Y.) 
201, 203 [cit Webster D.]. 

21. Webster D. [quot O’Hehir v. 
Central New England R. Co., 152 App. 
Div. 677, 187 NYS 627, 633], 

22. Peo. v. Clark, 37 Hun (N. Y.) 
201, 203 [cit Webster D.]. 

23. Gratz v. Kirkwood, 165 Mo. A. 
196, 145 SW 870, 874. 

24. Bautovich v. Great Southern 
Lumber Co., 129 La, 857, 860, 56 S 
1026, AnnCas1913B 848; Branting v. 
Salt Lake City, 47 Utah 296, 307, 


153 P 995; Shipman y. State, 43 Wis. 
381, 389. 

25. “Approximate estimate’ see 
Approximate 4 C. J. p 1465 note 13 
[e 


]. 

“Census” distinguished see Census 
§ 1 note 1 [c]. 

26. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99; Brown v. Cornwell, 108 Va. 
129, 60 SE 623, 625]. 

[a] “Actual cost” distinguished.— 
“The term ‘estimates’ is not an ap- 
propriate expression to indicate the 
determination of the-cost of past 
construction and completion. Such 
determination would be of a questi6n 
of fact, and could only be made after 
receiving competent evidence of 
actual cost.” O’Connell y. Behan, 19 
Gal. SAC! sta 22 124 PPA SS 10498 

{[b] “Conclusive estimate.”—Her- 
rick v. Belknap, 27 Vt. 673, 688. See 
also Conclusive 12 C. J. p 388. 

{[c] “A correct and accurate state- 
ment would be something more than 
an estimate: something essentially 
different from an estimate.” Ship- 
man v, State, 43 Wis. 381, 389 [quot 
Branting v. Salt Lake City, 47 Utah 
296,30 7)'153 P1995); 

27. Standard D. 
Cornwell, 108 Va. 
625] 


28. Tully v. Felton, 17 Pa. Co. 385, 


6. 

[a] “Monthly estimates.”—(1) A 
contract providing that payments are 
to be made on monthly estimates 
means that the proportionate pay- 
ments of compensation are to be 
made on monthly estimates of each 


[quot Brown v. 
129, 60 SE 623, 
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or approximate calculation;*® a calculation without 
measuring or weighing;*° an approximate judgment 
or opinion as to weight, magnitude, cost and the 
like;*1 a calculation not professedly exact;** the 
fixing of the worth or value roughly or in a general 
way, sometimes from imperfect data;** something 
existing in the mind of a person, of which certainty 
eannot assuredly be predicated ;*4 
ment;®> an approximation;%° an estimation;**? an 


opinion; ;°5 measure.*? 


iSius}on€.. As Verbs; 


month’s progressive work, that is, 
the estimated cost of each month’s 
work, and hence the contract is suffi- 
ciently definite to determine the time 
of payment. Davis v. New York 
Steam Co., 33 App. Div. 401, 403, 
54 NYS 78, 79. (2) The word, as 
used in L. (1870) ¢ 89 § 9, requiring 
the superintendent of a hospital to 
furnish the board of building com- 
missioners monthly estimates of 
materials put in the building, did 
not mean correct and accurate state- 
ments, the word “estimates”? preclud- 
ing accuracy. Judge Redfield, speak- 
ing of contracts of construction, says 
that monthly estimates are under- 
stood to be mere approximations. 
Shipman. v. State, 43 Wis. 381, 389 
{cit 1 Redfield Rys. p 436; and quot 
Gratz v. Kirkwood, 165 Mo. A. 196, 
145 SW 870, 873]. f 

[b] “Exact schedule” distin- 
guished.— Where defendant in writ- 
ing agreed to pay for lumber to be 
furnished for a building a certain 
sum “on basis of your estimate,” the 
word “estimate,’ taken in its ordi- 
nary meaning, ‘excludes the idea of 
an exact detailed schedule of mate- 
rial, not to be increased or dimin- 
ished as the building progressed, but, 
on the contrary, was an approximate 
calculation of the lumber required. 
Mills-Carleton Co. v. Huberty, 84 Oh. 
St.“81, 87, 95 NE 383. 

29. "Webster Int. D. [quot McCor- 
mick vy. State, 42 Nebr. 866, 868, 61 
NW 99; Mills-Carleton Comty: Au- 
berty, 84 Oh. St. 81, 87, 95 NE 383; 
Brown y. Cornwell, 108 Va. 129, 60 
SE 623, 625]: 

30. Webster D. 
Salt Lake City, 47 Utah 296, 307, 153 
P 995; Shipman vy. State, 43 ‘Wis. 381, 
389]. 

31. Webster D. [quot O’Hehir v. 
Central New England R.Co., 152 App. 
Div. 677, 187 NYS 627, 633; Branting 


v. Salt Lake City, 47 Utah 296, 307,- 


153 P 995; Shipman v. State, 43 Wis. 
381, 389]. 


32. Standard D. [quot Brown v. 


Cornwell, 108 Va. 129, 60 SE 628, 
625]. 
83. Boonville y. Stephens, 238 Mo. 


339, 141 SW 1111, 1116. 

34. Ham v. Santa Rosa Bank, 62 
Cal. 125, 136, 45 AmR 654 (‘‘Nothing 
is more uncertain or more variable 
than an estimate of value’). 


35. Standard D. [quot Brown v. 
Cornwell, 108 Va. 129, 60 SE 628, 
625]. 

{a] “Estimate of the damage to 


the owner.’—The term as used in 
Pol. Code § 2686, providing that the 
report of viewers of land condemned 
for the purpose of a road shall con- 
tain the “estimate of the damage to 
the owner,’ means the lump sum 
which, in the judgment of the view- 
ers, was the proper amount to be 
paid to the owner, without specify- 
ing and distinguishing between the 
items of damage. Monterey County 
v. Cushing, 83 Cal. 507, 514, 23 °P. 
700. 

86. Boonville v. Rogers, 125 Mo. A. 
142. 101 SW 1120, 1122. 

37. London Bd, of Education v. 
London, 1 Ont. L. 284, 289, 21 Can 
LTOcecNotes 210. 

38. Wheaton vy. North British, etc., 


In Present Tense. 
form an opinion of, as to amount, number, ete., 


ESTIMATE 


an appraise- 


To 


Ins. Co., 76 Cal: 
9 AmSR 216. 
[a] ‘‘Opinion’’ synonymous.—A 
witness’ “opinion’’ as to damages to 
property from the construction of a 
railroad is synonymous with “esti- 
mate,’ and an estimate of value, as 
well as of damages, may be made 
by one familiar with the facts who 
states the facts upon which he bases 


415, 522, 18 P 758, 


his “estimate.” Wray v. Knoxville, 
etc, R. Co., 113 Tenn. 544, 82 SW 
471, 474. 

{[b] “Estimate of value,” as ap- 


plied to fire insurance, means an 
opinion of the value of the property 
in question made by the applicant tor 
a policy. Wheaton vy. North British, 
etc, . Ins. - Co" 06 Ca tw 422-8 nS Bp 
7158, § AmSR 216 [cit 1 “Wood Ins. 
§ 325]. 

Galloway v. Week, 54 Wis. 604, 
606, 12 NW 10. 

[a] ‘Measure’ equivalent.—(1) In 
construing a contract for the sale 
of lumber providing that the lumber 
was to be estimated on or near the 
-fifteenth of each month, and twelve 
dollars per thousand feet to be paid 
to the vendors at the time of esti- 
mate or ten days thereafter, the court 
said: “It is said by the learned coun- 
sel for the plaintiff, that the word 
‘measure’ is not used in the contract, 


[quot Branting v.. 


but the word ‘estimate.’ But we 
think the latter expression, in the 
connection in which it is used, means 
essentially the same thing as the 
former. The word ‘estimate’ here in- 
volves the idea that there is to be 
@ measurement of the lumber each 
month, of the entire cut, and the 
setting apart of the proper quantity 
to the comrany as a condition to the 
passing of the title.’ Galloway v. 
Week, 54 Wis. 604, 606, 12. NW 10. 
(2) In a contract for the construction 
of a railroad, and that the railroad 
engineer should between the ist and 
10th of each month estimate the 
quantity of worx done, for which the 
contractor should then receive three 
fourths of the amount to be paid 
for such work, ‘estimate’ imports an 
accurate measurement and final esti- 
mate for each month, and not such 
a one as is merely approximate or 
conjectural. Herrick vy. Belknap, 27 
Vt. 673, 688 See also Heald v. 
Cooper, 8 Me. 32, 34 (logs were to 
be estimated or measured according 
to a usage or, custom prevailing 
among log dealers to ascertain the 
quantity of boards which may be 
made from a log or lot of logs by 
a scale called the Brunswick scale). 

40. Webster Int. D. [quot National 
Mut. F. Ins. Co. v. Duncan, 44 Colo. 
472, 98 P 634, 637, 20 LRANS 340; 
McCormick vy. State, 42 Nebr. 866, 
868, 61 NW 99; O’Hehir y. Central 
New England R. Co., 152 App. Div. 


677, 137 NYS 627, 633; Brown ov. 
Cornwell, 108 Va. 129, 60 SE 628, 
625]; Louisville, etc. R. Co. v. 


Chandler, 72 SW 805, 24 Kyl 2035; 
Bautovich v. Great Southern Lumber 
Co.,.129 Lia. 857, 860, 56 S 1026, Ann 
Cas1918B 848. 


41. Roddy v. McGetrick, 49 Ala. 
159, 162 [cit Webster Unabr. D.]. 
42. Webster Int. D. [quot Gratz 


v. Kirkwood, 165 Mo. A. 196, 145 SW 


1870, 874]. 


from imperfect data, comparison, or experience ;*° 
to fix the amount of the damages, or the value of 
the thing to be ascertained;** to fix the worth, 
value, size, extent, etc., of, ‘especially roughly or 
in a general way; 42 to fix the worth of roughly or 
in a ‘general way;*® to calculate roughly;** to as- 
sess ;# to make an estimate of;*° to rate.*” 

[§ 4] 2. In Past Tense. 
tinguished from ‘‘measured,’’ a term of greater 
accuracy.*9 The word is the “equivalent of ‘‘about’?’ 
or ‘‘approximately,’’®° and when applied to num- 
ber or quantity means the specific number or quan- 


‘Computed, 48 as dis- 


43. Webster Int. D. [quot Na- 
tional Mut. F. Ins. Co. v. Duncan, 
44 Colo. 472, 98 P 634, 637, 20 


LRANS 340; McCormick v.. State, 42 
Nebr. 866, 868, 61 NW 99; Brown vy. 
pera: 108 Va. 129, 60 SE 623, 
625]. 

44. Webster D. [quot MeCormick 
v. State, 42 Nebr. 866, 868, 61 NW 
99; O’Hehir v. Central New England 
R. Co., 152 App. Div. 677, 137 NYS 
627, 633]; Louisville, etce., R. Ca. v. 
Chandler, 72 SW 805, 24 KyL 2035; 
Bautovich vy, Great Southern Lumber 
Co., 129 La. 857, 860, 56 S 1026, Ann 
Casi913B 848. 

45. Roddy wv. McGetrick, 49 Ala. 
159, 162 [cit Webster Unabr. D.]: 

[a] ‘‘Assess’’ equivalent.—The 
word “estimate,” when used in a 
verdict stating that the jury esti- 
mate the damage at so much, means 
to fix the amount of the damages, 
or the value of the thing to be ascer- 
tained. It is equivalent to the word 
“assess.” Roddy v. McGetrick, 49 
Ala. 159, 162. But see McCormick v. 
State, 
(where it was held that the use of 
the word “estimated,” in the verdict 
of the jury fixing the amount of 
value of the property stolen, does not 
comply with the statute requiring 
the jury to determine the amount). 

46. Webster Int. D. [quot McCor- 
mick v. State, 42 Nebr. 866, 868, 61 
NW 99; O’Hehir v. Central New Eng- 
land Rv Cow: 152) App... Dive 6s aon 
NYS. 62:7,<: 633], 

47. Webster Int. D. —quot MeCor- 
mick v. State, 42 Nebr, 866, 868, 61 
NW 99; O’ Hehir v. Central New Eng- 


land R. Co., 152 App. Div. 677, 1387 
NYS 627, 633]. 
48. Tully w. Felton, ' 177 Pa. 344, 


356, 36 A 285 (construing the term 
as used in a contract by which one 
party was to furnish the use of his 
patents for manufacturing a _ paint, 
and the other parties were to be sole 
manufacturers thereof—they to fur- 
nish the capital necessary for the 
business, and to have a third of the 
net profits—the cost of manufacture 
to be estimated by the wholesale 
price of the materials and packages 
used, and amount of labor bestowed 
on its manufacture). 

49. Winch v. Winchester, 1 Ves. & 
B. 375, 377, 85 Reprint 146 (‘The 
Estimated Extent of Ground fre- 
quently proves quite different from 
its Contents by actual Measurement. 


It cannot be contended, that the 
Terms ‘estimated’ and ‘measured’ 
have the same Meaning. If a Man 


were told, that a Piece of Land was 
never measured, but is estimated to 
contain Forty-one Acres, would that 
Representation be falsified by shew- 
ing, that, when measured, it did not 


contain the specified Number of 
Acres? The only Contradiction to 
that Proposition would be, that it 


had not been estimated to contain so 
much”). 

50. Parke, etc., 
159 Tl. A. 187 

fa] “The words ‘more or less’ or 
‘about’ or ‘estimated,’ (1) in a convey- 
ance [or contract for conveyance], 
does not afford a_ shield ‘against 
liability for false representations, 
and the mere fact that a deficiency 


) 


Co. v. Thompson, 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


42 Nebr, 866, 61 NW 99, 100 


ESTIMATE—EST NIHIL ALIUD, ETC, 


tity named less slight or immaterial deviation.®4 

**Kstimated capacity,’’>? ‘estimated 
‘estimated cost,’’°4 ‘estimated 
damages,’’ °> ‘‘estimated earnings,’’ °° ‘‘estimated 
‘festimated general ex- 
‘estimated  profits,’’ 5° 


Phrases: 
eash value,’’ 5* 


excess of revenues,’’ 57 
penses,’’ 58 


revenue,’’®° ‘‘estimated  tax,’’ ¢ 
weight’? & 
ESTIPENDARIO. 


tion from another.® 


is very large in proportion to the 
supposed quantity is often treated as 
in itself evidence of fraud or of 
mutual mistake.” Boddy v. Henry, 
126 Iowa 31, 44, 101 NW 447. (2) 
“The word ‘estimate’ has no more 
certainty than the terms ‘about’ or 
‘more or less.’”’ Bautovich v. Great 
Southern Lumber Co., 129 La. 857, 
860, 56 S 1026, AnnCas1913B 848. 
See also Boundaries § 5; Deeds § 262; 


Vendor and Purchaser [39 Cyc 
1313]. 
51. Parke, etc., Co. v. Thompson, 


MOO ell ag Ae USGS See Ketchum v. 
Stout, 20 Oh. 4538, 463 (where a con- 
veyance of land describes the same 
by metes and bounds, and states that 
it contains a certain quantity, “esti- 
mated,” the purchaser takes all with- 
in the prescribed bounds, although 
more than the estimated quantity, 
and there is no abatement, should 
the quantity fall short). 

52. Blakely v. Ft. Lyon Canal Co., 
31 Colo, 224, 238, 73 P 249 (of car); 
Louisville, ete., R, Co. v. Chandler, 
12 SW 805, 24 KyL 2035 (of irrigation 
canal). 

53. Elliott v. Lycoming County 
Mut. Ins. Co., 66 Pa. 22, 26, 5 AmR 
323 


{a] Applied to an insurance pol- 
icy, (1) the term refers to the “esti- 
‘mated cash value at the time of the 
insurance as_ settled.” Elliott v. 
Lycoming County Mut. Ins, Co., 66 
Pa. 22, 26, 5 AmR 323. See Sweet- 
land vy. Banker’s L, Ins. Co., 105 NYS 
627, 629 (where a policy of life in- 
surance provides that, on the sur- 
render of the policy, the insured may 
withdraw in cash the full amount 
of the surrender value, and there is 
attached thereto a table of surrender 
values, headed “illustration of values 
calculated under this policy,’ such 
table cannot be regarded as a mere 
“estimate,’’ but must be construed as 
a part of the agreement). See also 
Fire Insurance [19 Cyc 766]. 

54. Lambert v. Sanford, 55 Conn. 
437, 442, 12 A 519. 

{a] Of building.—The term as 
used in a contract to pay a certain 
per cent of the estimated cost of 


In Spanish law, a stipendi-. 
ary; one who receives an allowance or remunera- 


IMPONIMUS.** 


“festimated 
‘estimated 
EST NIHIL 


CONCEPTA.§®8 
a building for the preparation of 
architectural plans therefor, means 


the reasonable cost of the .building, 
estimated in accordance with the 
plans and specifications referred to, 
and not necessarily the amount of 
the actual estimate made by a builder, 
nor an estimate agreed upon by the 
parties, nor yet an estimate or bid 
accepted by defendant. Lambert y. 
Sanford, 55 Conn. 437, 443, 12 A 519. 


tem Gallo v. McAndrews, 29 Fed. 
( ° 
[a] Liquidated damages.—The ex- 


pression as used in a contract pro- 
viding that on a breach thereof a 
party should recover a. certain sum 
as estimated damages, is equivalent 
to the term ‘liquidated damages.”’ 
Gallo v. McAndrews, 29, Fed. 715. 
56. Nigro v. Donati, 4 OntWN 458, 
23 OntWR 438, 8 DomLR 213 (of 
workman, under Workmen’s Compen- 
Aas for Injuries Act [1897] ec 160 


Diet Fab 

57. Murphy y..St, Mary Parish 
Police Jury, 118 Ia. 401, 402, 42 S 
979, 982. 

58. State v. Hanna, 28 N. D. 583, 
591, 149 NW 573, 574 (as used in 
L. [1913] c 148, providing that the 
state koard of equalization shall levy 
only such tax as is necessary to make 
appropriations and “estimated gen- 
eral expenses,’ the term includes 
merely the ordinary expenses per- 
taining to the maintenance of three 
branches of the state government 
and for which the legislature has 
provided standing appropriations). 

59. In re Oxford Ben. Bldg., etc., 


‘Soc., 35 Ch. D, 502, 510 (the meaning 


of the phrase is the direct converse 
of the words ‘realized profits’). 

60. Callaway v. Baltimore, 99 Md. 
315, 321, 57 A 661, 663. 

[a] Estimated revenue.—As used 
in the Baltimore city charter, provid- 
ing that in case of any surplus aris- 
ing in any fiscal year by reason of 
an excess of income received from 
the estimated revenue over expendi- 
tures for such year the surplus shall 
be passed to the commissioners of 
finance, to be credited to the general 
sinking fund, the words do not in- 
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ESTIPULACION. Stipulation.® 

ESTIRPE. Race, origin, stock.®® 

EST JUS PUBLICUM QUOD AD STATUM 
REIPUBLICA PERTINET.*% 


ALIUD PRASUMPTIO QUAM 


OPINIO EX PROBABILI RATIOCINATIONE 


clude a loan authorized by the city 
to be procured for the purpose of 
extending the water service and con- 
structing a reservoir. Callaway v. 


ome 99: | Md.) 315,570 A. =661e 
63. 
61. Powers y. Detroit, etc., R..Co., 


201 U. S. 5438, 561,-26 SCt 556, 50 
L. ed. 860, 

{a] Corporation tax—The word 
in a state statute imposed an annual 
tax on the capital stock of a corpora- 
tion estimated on its last report, car- 
ries with it the idea of valuation 
rather than of mathematical appor- 
tionment. “It suggests that the prop- 
erty reported by the corporation is 
to be the basis on which the asses- 
sors shall make their valuation, so 
that the tax is ‘estimated’ upon that 
property rather than fixed by mere 
process of multiplication or division.’ 
Powers v. Detroit,.ete., R. Co., 201 
U. S, 543, 561, 26 SCt 556, 50 L. 


860. 

62. Hale v. Milliken, 5 Cal. A. 344, 
353, 90 P 365, 369 (the term is the 
means of ascertaining the weight by 
a standard fixed and adopted by deal- 
ers in structural steel. For example, 
steel columns, girders, and other con- 
nections necessary for the steel part 
of a structure, according to their 
dimensions, are given a _ standard 
weight by manufacturers and dealers 
in such materials). 

63. Escriche Diccionario. 

64. A maxim meaning “[The voice, 
utterance or declaration] of legisla- 
tors themselves is like the’ living 


voice [i. e., the spoken word of an 
individual]; we impose laws upon 
things, not upon words.” 1 Adams 
Gloss. p 792. 


65. See Stipulations [36 Cyc 1279]. 

66. Velasquez D. See Stirps [36 
Cye: 1299]. 

67. A maxim meaning “The public 
law is that which pertains to the 
state or condition of the republic.” 
1 Adams Gloss. p 793. 

6s. A maxim meaning “A presump- 
tion is nothing else than an opinion 
of a probable case conceived through 
an exercise of the reasoning powers.” 
1 Adams Gloss. p 794, 
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By Wiotrtaw A. Martin 


[Matters not in this Title, treated elsewhere in this Work, see Cross references infra p 1057] 


ANALYSIS 

L IN GENERAL [§{ 1-19] p 1059 

A. Terminology [§§ 1-17] p 1059 

1. “Estoppel” [§ 1] p 1059 
2. “Estoppel by Conduct” [§ 2] p 1060 

. “Estoppel by Contract” [§ 3] p 1060 
“Estoppel by Deed’ [§ 4] p 1060 
“Estoppel by Judgment” [§ 5] p 1060 
. “Estoppel by Laches” [§ 6] p 1060 
“Estoppel by Misrepresentation” [§ 7] p 1060 
“Estoppel by Negligence” [§ 8] p 1060 
. “Estoppel by Record” [§ 9] p 1060 
. “Estoppel by Silence” [§ 10] p 1061 
. “Estoppel by Verdict” [§ 11] p 1061 

12. “Estoppel by Warranty” [§ 12] p 1061 

13. “Estoppel in Pais” [§ 13] p 1061 

14. “Equitable Estoppel” [§ 14] p 1061 
- 15. “Quasi Estoppel” [§ 15]. p 1062 

16. “Technical Estoppel’ [4 16] p 1062 

17. “Title by. Estoppel” [§ 17] p 1062 
B. Classification [§ 18] p 1062 
C. Odiousness of Estoppels [§ 19] p 1062 


IL ESTOPPEL BY RECORD [ji 20-24] p 1063 
A. Definition [§ 20] p 1063 
B. Judicial Record [§§ 21-23] p 1063 
1. In General [§ 21] p 1063 
2. Judgments [4 22] p 1064 
3. Pleadings and Other Judicial Admissions [§.23] p 1064 p 
C. For or against Whom Esioppel Operates [§ 24] p 1067 
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Ill. ESTOPPEL BY DEED [{{§ 25-109] p 1067 
A. Dejinition, Nature, and Essentials [§ 25] p 1067 
B. General Rule [§§ 26-38] p 1067 F 
1. Estoppel against Grantor [§ 26] p 1067 3 
2. Estoppel against Morigagor [§ 27] p 1068 
3. Estoppel against Grantee [§§ 28-32] p 1069 = 
a. General Rule [§ 28] p 1069 
b. Exceptions to Rule [§§ 29-32] p 1070 3 
(1) Where Grantee Asserts No Cther Right or Title [§§ 29-30] p 1070 
(a) Estoppel in Favor of Grantor [§ 29] p 1070 
(b) Estoppel in Favor of Person Claiming under Deed from Same Grantor 
[§ 30] p 1070 4 
(2) Denial of Title to Avoid Payment of Purchase Money [§ 31] p 1071 . 
(3) Other Exceptions [§ 32] p 1072 
4. Estoppel against Mortgagee [§ 33] p 1072 4 
5. Instruments Founding Estoppel [§§ 34-38] p 1072 - 
a. In General [§ 34] p 1072 
b. Quitclaim Deed [§ 35] p 1073 
c. Deed Poll [§ 36] p 1073 
d. Chattel Mortgage [§ 37] p 1073 
e. Antenuptial Agreement [§ 38] p 1073 
C. Estoppel to Assert After-Acquired Title [§§ 39-67] p 1073 
1. To Real Estate [§§ 39-43] p 1073 
a. Deeds [§§ 39-42] p 1073 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, p 
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(1) Statement of General Rule [§ 39] p 1073 
(2) Reason for Rule [§ 40] p 1076 
(3) Applications of Rule [§ 41] p 1076 
(4) Extent and Limits of Rule [§ 42] p 1077 
b. Mortgage [§ 43] p 1078 
2. Personal Property [§ 44] p 1079 
| 3. Instruments Founding Estoppel [§§ 45-57] p 1080 
a. In General [§ 45] p 1080 
b. Necessity for Covenants [§§ 46-48] p 1080 
ye (1) In General [§ 46] p 1080 
| ‘2) Conveyance of Present Interest [§§ 47-48] p 1081 
| (a) In General [§ 47] p 1081 
(b) Quitclaim Deeds [§ 48] p 1082 
c. Nature of Covenant [§§ 49-55] p 1083 
(1) Covenant of Warranty [§ 49] p 1083 
(2) Covenant for Quiet Enjoyment [§ 50] p 1083 
| (3) Covenant of Seizin and Right to Convey [§ 51] p 1083 
(4) Covenant against Encumbrances [§ 52] p 1083 
(5) Covenant of Nonclaim [§ 53] p 1083 
(6) Covenant for Further Assurance |§ 54] p 1083 
(7) Special Covenants [§ 55] p 1083 
d. Inoperative Covenants [§ 56] p 1084 
e. Instruments Giving Momentary Seizin Only [§ 57] p 1084 
4. Estates or Rights Affected [§§ 58-65] p 1084 
. In General [§ 58] p 1084 
. Title Acquired by Patent from Sovereignty [§ 59] p 1084 
. Title Acqured in Name of Third Person [§ 60] p 1085 
. Title Acquired for Third Person [§ 61] p 1085 
. Title Acquired from Grantee [§§ 62-65] p 1085 
(1) By Purchase [§ 62] p 1085 
(2) By Judicial Sale [§§ 63-65] p 1085 
(a) In General [§ 63} p 1085 
(b) By Tax Sale [§ 64] p 1086 
(c) By Adverse Possession [§ 65] p 1086 
5. Operation of Law in Vesting Title in Grantee [§§ 66-67] p 1086 
a. In General [§ 66] p 1086 
b. Conflicting Grants [§ 67] p 1088 
D. Estoppel to Deny Truth of Recitals [§§ 68-86] p 1088 
1. In Deeds [§§ 68-82] p 1088 
a. Statement of General Rule [§ 68] p 1088 
b. General and Particular Recitals. [§ 69] p 1090 
. Materiality [§ 70] p 1091 
. Consideration of Entire Instrument [§ 71] p 1091 
. Hatent of Estoppel [§ 72] p 1091 
. Conclusiveness in Collateral Action [§ 73] p 1091 
. Recital of Particular Facts [§§ 74-82] p 1092 
(1) Title [§§ 74-75] p 1092 
(a) In General [§ 74] p 1092 
(b) Reference to Prior Instrument [§ 75] p 1092 
(2) Power to Convey [§ 76] p 1093 
(3) Consideration [§ 77] p 1093 
(4) Date [§ 78] p 1094 
(5 
(6 
( 
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) Seal [§ 79] p 1094 
) Description [§ 80] p 1094 
7) Haceptions and Reservations [§ 81] p 1095 
(8) Recitals of Prior Agreement [§ 82] p 1095 
2. In Mortgages [§ 83] p 1095 
3. In Bonds [§§ 84-86] p 1096 
a. General Rule [§ 84] p 1096 
b. Applications of Rule [§ 85] p 1098 
ec. Under What Circumstances Estoppel Not Operative [§ 86] p 1099 
E. Requisites, Validity, and Construction of Deed [§§ 87-98] p 1099 
1. Execution [§§ ‘87-88] p 1099 
y a. In General [§ 87] p 1099 
b. Seal [§ 88] p 1099 
2. Delivery and Acceptance [§ 89] p 1099 
3. Validity [§§ 90-94] p 1190 
a. In General [§ 90] p 1100 
b. Fraud and Mistake [§§ 91-92] p 1101 
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(1) Fraud [§ 91] p 1101 | 
(2) Mistake [§ 92] p 1101 . 
c. Incompetency of Parties [§ 93] p 1101 
d. Estoppel by Covenants in Invalid Deed [§ 94] p 1101 
4. Construction [§§ 95-98] p 1102 
a. In General [§ 95] p 1102 
b. Truth Apparent from Whole Instrument [§ 96] p 1102 
ce. Certainty [§ 97] p 1102 
d. Extent of Estoppel [§ 98] p 1102 
F. Persons for and against Whom Estoppel Arises [§§ 99-108] ss 1103 
1. General Rule [§ 99] p 1103 
2. Parties [§§ 100-103] p 1104 
a. In General [§ 100} p 1104 
b. Parties Acting in Different Rights or Capacities [§ 101] p 1104 
ce. States or Municipalities [§ 102] p 1106 
d. Mutuality of Estoppel [§ 103] p 1107 
3. Privies [§§ 104-108] p 1107 
a. General Rule [§ 104] p 1107 
b. What Constitutes Privity [§ 105] p 1107 
ce. Who Are Privies [§§ 106-108] p 1108 
(1) In General [§ 106] p 1108 
(2) Heirs and Devisees [§ 107] p 1108 
(3) Persons Claiming through Grantee {§ 108] p 1109 
G. Estoppel against Estoppel [§ 109] p i110 


IV. ESTOPPEL BY SIMPLE CONTRACT [§§ 110-115] p 1110 
A. In General [§ 110] p 1110 
B. Facts Settled by Contract [§§ 111-115] p 1111 
1. General Rule [§ 111] p 1111 
2. Necessity of Seal [§ 112] p 1111 
3. Validity of Contract [§ 113] p 1111 
4. Recitals in Contract [§§ 114-115] p 1112 
a. In General [§ 114] p 1112 °' 
b. Acknowledgment of Consideration [§ 115] p 1113 


V. EQUITABLE ESTOPPEL: ESTOPPEL BY MISREPRESENTATION [§§ 116-203] p 1113 
A. General Nature and Essentials [§§ 116-141] p 1113 
. What Constitutes [§ 116] p 1118 
. Distinguished from Ratification and Adoption [§ 117] p 1115 
. Distinguished from Waiver [§ 118] p 1115 
. Distinguished from Legal Estoppel [§ 119] p 1116 
Object and Purpose of Doctrine [§ 120] p iu7 
. Availability at Law [§ 121} p 1118 
. Essential Elements [§§ 199-139] p 119 
a. In General [§ 122] p 1119 
b. Materiality of Representation [§ 123] p 1120 
ce. Intent [§§ 124-125] p 1120 
(1) In General [§ 124] p 1120 
(2) Fraud or Deceit [§ 125] p 1122 
d. Knowledge of Facts [§§ 126-128] p 1123 
(1) In General [§ 126] p 1123 
(2) Purpose of Inquiry or Interest of Person Claiming Estoppel [§ 127] p 1125 
(3) Effect of Ignorance oe Mistake [§§ 128-129] p 1125 
(a) In General [§ 128] p 1125 
(b) Willful or Negligent Ignorance [§ 129] p 1126 
e. Reliance on Representation [§§ 130-133] p 1126 
(1) In General [§ 130] p 1126 
(2) Necessity of Lack of Knowledge or of Means of Knowledge [§ 131] p 1129 
(3) Equality of Knowledge or Notice with Adverse Party [§ 132] p 1131 
(4) After-Acquired Knowledge or Subsequent Acts [§ 133] p 1132 
. Acts Done or Omitted and Change, of Position [{§ 134] p 1133 
. Benefit to Person against. Whom Estoppel Asserted [§ 135] p 1135 
. Prejudice to Person Setting Up Estoppel [§ 136] p 1135 
Default or Wrongful Act of Person Setting Up Estoppel {§ 137] p 1138 
. Mutality [§ 138] p 1139 
. Certainty [§ 139] p 1139 
8. Estoppel against Estoppel [§ 140] p 1139 
9. Laches or Delay in Asserting Estoppel [§ 141] p 1140 
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B. Grounds [§§ 142-182] p 1140 ‘ 
1. Express Misrepresentation [§§ 142-153] p 1140 
a. Representations [§§ 142-149] p 1140 
(1) In General [§ 142] p 1140 
(2) Matters of Fact or of Opinion [§ 143] p 1142 
| (3) As to Future Events [§§ 144-145] p 1142 
| (a) General Rule [§ 144] p 1142 
(b) Exceptions to Rule [§ 145] p 1142 
(4) As to Validity of Bills, Notes, Bonds, Stock, Etc. [§§ 146-148] p 1143 
(a) In General [§ 146] p 1143 s 
! (b) Validity of Signature [§ 147] p 1145 
| (c) Want, Failure, or Illegality of Consideration [§ 148] p 1145 
(8) As to Mortgages and Judgments [§ 149] p 1146 
| b. Admissions and Receipts [§§ 150-152] p 1146 
(1) Admissions [§§ 150-151] p 1146 
(a) In General [§ 150] p 1146 
(b) As to Matters of Law [§ 151] p 1147 
(2) Receipts [§ 152] p 1148 
ce. Renunciation, Disavowal, or Disclaimer of Title or Right [§ 153] p 1148 
2. Implied Misrepresentations [§§ 154-174] p 1150 
a. Silence in General [§ 154] p 1150 
b. Failure to Assert Title or Right [§§ 155-169] p 1152 
(1) General Rule [§ 155] p 1152 
(2) Permitting Sale or Mortgage of Property [§§ 156-162] p 1154 
(a) In General [§§ 156-158] p 1154 
aa. Real Property [§§ 156-157] p 1154 
; (aa) In General [§ 156] p 1154 
(bb) Elements of Liability [§ 157] p 1155 
bb. Personal Property [§ 158] p 1156 
(b) Execution or Judicial Sale [§§ 159-161] p 1158 
aa. In General [§ 159] p 1158 
bb. Effect of Bid by Owner [§ 160] p 1159 
ec. Foreclosure Sale [§ 161] p 1159 
(c) Witnessing or Taking Acknowledgment [§ 162] p 1159 
(3) Permitting Improvements or Expenditures [§§ 163-167] p 1160 
(a) In General [§ 163] p 1160 
| (b) Construction of Railroad [§ 164] p 1163 
| (c) Improvements or Expenditures by Purchaser [§§ 165-166] p 1164 
aa. In General [§ 165] p 1164 
bb. By Purchasers at Judicial Sale [§ 166] p 1165 
(d) Improvements on Near-By Property [§ 167] p 1165 
(4) Failure of Maker to Assert Invalidity of Note or Mortgage [§ 168] p 1166 
(5) Failure of Judgment Debtor to Assert Invalidity of Judgment [§ 169] 
ce. Failure to Assert Claim [§§ 170-171] p 1166 
(1) In General [§ 170] p 1166 
(2) When Asked Concerning It [§ 171] p 1167 
d. Failure to Assert Lien [§ 172] p 1167 
e. Concealment of Facts [§ 173] p 1168 
f. Surrender of Possession of Property [§ 174] p 1168 
3. Negligence [§§ 175-182] p 1169 


a. In General [§ 175] p 1169 
b. Acts Causing Injury to One or Two Innocent Parties [§§ 176-182] p 1170 


(1) General Rule and Its Limitations [§ 176] p 1170 
(2) Clothing Another with Apparent Title or Authority [§§ 177-182] p 1172 
(a) In General [§ 177] p 1172 
(b) Real Property [§§ 178-179] p 1173 
aa. In General [§ 178] p 1173 
bb., Apparent Title in Husband [§ 179] p 1175 
(ec) Personal Property [§§ 180-182] p 1176 
aa. General Rule [§ 180] p 1176 : 
bb. Application and Limitations of Rule [§§ 181-182] p 1176 
(aa) In General [§ 181] p 1176 : 
(bb) Apparent Title in Husband [§ 182] p 1179 


C. Operation and Effect [§§ 183-203] p 1179 
1. Persons Affected [§§ 183-198] p 1179 
a. To Whom Available [§ 183] p 1179 
b. Against Whom Available [§§ 184-198] p 1181 
(1) In General [§ 184] p 1181 
(2) Heirs and Personal Representatives [§ 185] p 1182 
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(3) Grantees, Mortgagees, and Their Assignees [§ 186] p 1182 : 
(4) Persons Acting in Representative Capacity [§ 187] p 1183 ‘ ‘ a 
(5) Cestuis Que Trust [§ 18742] p 1184 
(6) Strangers [§ 188] p 1184 
(7) Creditors [§ 189] p 1184 
(8) Public Government and Public Officers [§§ 190-198] p 1185 
(a) General Rule Stated [§ 190] p 1186 
(b) Rule Applied to Federal and State Governments [§ 191] p 1189 
(c) Rule Applied to Municipal or Quasi Municipal Corporations |§ 192] p 1189 
(d) Acts of Officers and Agents [§ 193}: p 1190 
(e) Ultra Vires Acts [§ 194] p 1194 
(f) Irregular or Unauthorized Method of Exercising Power [§ 195] p 1195 
(g) Grants or Licenses to Use Streets {[§ 196] p 1197 
(h) Acquiescence in Improvements [§ 197] p 1197 
(i) Collection of Taxes and Assessments [§ 198] p 1199 
2. Matters Precluded [§§ 199-203] p 1200 
a. Extent of Estoppel Generally [§ 199] p 1200 
b. Title or Claim to Praperty [§§ 200-201] p 1200 
(1) In General [§ 200] p 1200 
(2) Whether Title to Land Divested by Estoppel [§ 201] p 1201 
e. Rights and Liabilities under Contract [8 202] p 1201 
d. Remedies [§ 203] p 1202 


VI. EQUITABLE ESTOPPEL: QUASI ESTOPPEL [{§§ 204-247] p 1202 
A. In General [§ 204] p 1202 
B. Grounds of Estoppel [§§ 205-247] p 1202 
1. Prior Acts, Claims, or Conduct Inconsistent with Right Asserted [§§ 205-246] p 1202 
a. General Rule [§§ 205-206] p 1202 
(1)' Statement of Rule [§ 205] p 1202 f 
(2) Elements, Extent, and Limits of Rule al’ 206] p 1204 
b. Acceptance of "Benefits [§§ 207-220] p 1206 
(1) Individuals and Private Corporations [§§ 207-217] p 1206 
(a) Statement of Rule [§ 207] p 1206 
(b) Elements, Extent, and Limits of Rule [§§ 208-210] p 1207 
aa. In General [§ 208] p 1207 
bb. Partial Disaffirmance of Transaction [§§ 209-210] p 1208 
(aa) In General [§ 209] p 1208 
(bb) agen Condition, Exception, or Reservation in Deed [§ 210] 
p 1209 
(ce) Specific Applications of Rule [§§ 211-217] p 1209 
aa. Contracts [§ 211] p 1209 
bb. Deeds, Mortgages, and Wills [§ 212] p 1210 
ec. Bonds [§ 213] p 1211. 
dd. Sales [§§ 214-215] p 1212 
. (aa) In General [§ 214] p 1212 
; (bb) Sales in Judicial Proceedings |§ 215] p 1212 
ee. Taking Property for Public Use [§ 216] p 1212 
ff. Other Applications [§ 217] p 1213 
(2) Municipal and Quasi Municipal Corporations [§§ 218-219] p 1214 
(a) Want of Power [§ 218] p 1214 
(b) Irregular Exercise of Power [§ 219] p 1215 
(3) Parties Dealing with Municipal Corporations [§ 220] p 1215 
ce. Acquiescence [§§ 221-225] p 1216 
(1) In Acts of Others [§§ 221-223] p 1216 
(a) Statement of Rule [§ 221] p 1216 
(b) Elements, Extent, and Limits of Rule [§ 222] p 1217 
(ce) Applications of Rule [§ 223] p 1218 
(2) In Judicial Proceedings [§§ 224-225] p 1220 
(a) In General [§ 224] p 1220 
(b) Partition Proceedings [§ 225] p 1221 | 
d. Inconsistency in Positions before and after Commencement of Litigation [§ 226] p 1222 
e. Prior Claim or Position in Judicial Proceedings [§§ 227-237] p 1223 
(1) In Same Proceeding [§§ 227-231] p 1223 
(a) In General [§ 227] p 1223 
i Claim Inconsistent with Contract or Title Previously ese [§ 228] p 12257 
) Defense or Objection Inconsistent with Previous Position [§ 229] p 1296 
‘a Inconsistent Positions in Respect of Procedure [§ 230] p 1226 
(e) Stipulations and Consents [§ 231] p 1227 
(2) In Former Proceedings [§§ 232-237] p 1228 
(a) In General [§ 232] p 1228 
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(b) Elements, Eatent, and Limits of Rule [§ 233] p 1229 
(c) Applications of Rule [§§ 234-237] p 1231 
aa. pated ee ag with Defense Interposed in Prior Action [§ 234] 
p 
bb. Position Inconsistent with Title or Contract Asserted in Prior Action 
[$235] p 1231 
ce. als al Positions in Respect of Questions of Procedure [§ 236] 
p 2 
dd. Inconsistent Positions in Respect of Capacityin Which Party Sued or 
Is Sued [§ 237] p 1233 . 
f. Allegations or Admissions in Pleadings in Former Proceedings [§§ 238-240] p 1233 
(1) Statement of Rule [§ 238] p 1233 
(2) Elements, Extent, and Limits of Rule [§ 239] p 1233 
(3) For and against Whom Estoppel Operative [§ 240] p 1235 
g. Testimony in Former Proceedings [§§ 241-242] p 1235 
(1) Im General [§ 241] p 1235 
(2) Tennessee Doctrine [§ 242] p 1236 
h. Prior pecaae or Assertion of Authority, Capacity, Character, or Status [§ 243] 
Pp 
i. Prior Recognition of Right or Title [§§ 244-246] p 1238 
(1) In General [§ 244] p 1238 
(2) By Possession or Acts of Ownership under Claim of Title [§ 245] p 1239 
(3) By Possession in Subordination to Another's Title [§ 246] p 1240 
2. By Waiver [§ 247] p 1240 


VII. PROCEDURE [§§ 248-272] p 1241 
A. Pleading [§§ 248-265] p 1241 
l. Necessity for Pleading Estoppel [§§ 248-256] p 1241 * 
a. Statement of Rule [§ 248] p 1241 
b. Exceptions to Rule [§§ 249-256] p 1244 
(1) In General [§ 249] p 1244 
(2) Want of Opportunity to Plead [§§ 250-252] p 1244 
(a) In General [§ 250] p 1244 
(b) Where Replication or Reply Not Permitted [§ 251| p 1245 
(c) Proceedings in Which Formal Pleadings Not Contemplated [§ 252] » 1245 
(3) Under Statutes Relating to Designated Classes of Action [§ 253] p 1245 
(4) Where Estoppel Apparent on Face of Pleadings [§ 254] p 1246 
(5) Where Estoppel Shown by Evidence [§ 255] p 1246 
(6) Other Exceptions [§ 256] p 1246 
. Effect of Failure to Plead Estoppel [§ 257] p 1246 
. Nature of Plea of Estoppel [§ 258] p 1247 
. Form of Plea of Estoppel [§ 259] p 1247 
. Requisites and Sufficiency of Allegations of Estoppel [$$ 260-261] p 1247 
a. In General [§ 260] p 1247 
b. Particular Averments Held Necessary [§ 261] p 1249 
. Waiver of Objection to Defective Plea of Estoppel [§ 262] p 1250 
. Reply to Pleading Setting Up Estoppel [§ 263] p 1250 
. Joinder with Other Pleas [§ 264] p 1250 
. Effect of Pleading Estoppel Unsuccessfully [§ 265] p 1250 
B. Issues, Proof, and Variance [§.266] p 1250 
C. Evidence [§§ 267-269] p 1250 
1. Burden of Proof [{§ 267] p 1250 
2. Admissibility [§ 268] p 1251 
3. Weight and Sufficiency [§ 269] p 1252 
D. Trial [§§ 270-272] p 1253 
1. Questions for Court and Jury [§ 270] p 1253 
2. Instructions [§ 271] p 1253 
3. Verdict and Findings [§ 272] p 1254 
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CROSS REFERENCES 


Abandonment distinguished see Abandonment § 3. Effect of:—Continued 


i 3 iescence 1 C, J. 907 cross ref- Composition see Compositions with Creditors § 45. 
TOL la orgs see Acquie D Compromise see eee oe Settlement SEees 
j ent see Judgments [23 Cyc Declarations see Evidence §§ 318, ; : 
See ObE Soar Le eS a ; ne E Evidence on party introducing see Evidence 
Conclusiveness see Conclusiveness 12 C. J. p 390 cross Sito 


Former evidence see Evidence § 533. 


references. =NCe 
Be sun ti § 329 Nee tor at case see Evidence § 374 
te e counts and Accountin F i ase see : 
te aint eioiaance § 507. + In same case see Evidence § 373; Pleading [31 Cyc 
Award see Arbitration and Award § 389. 87] 
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Iffect of:—Continued 

Invoking jurisdiction see Courts § 105. 

Judgment see Judgments [23 Cyc 1106, 1215]. 

Laches see Equity §§ 211-252. 

Ordinance see Municipal Corporations [28 Cyc 391]. 

Receipt see Evidence aA 1210. 

Release see Release [34 Cye MOVs 

Satine see Statutes [36 Cyc 941]. See also Divorce 

§ 

Stipulation see Stipulations [36 Cyc 1293]. 

Tender see Tender [38 Cyc 162]. 

Theory or position taken see Appeal and Error 
; §§ 618, 2556. 

Waiver of tort see Actions §§ 158-169. 

BHlection between: 
Acts, rights, or remedies generally see Election 19 
Cc. J. p 1257 and cross references. 
Alternative awards see Waters [40 Cyc 676]. 
Alternative promises see Contracts. §§ 591, 697. 
Compensation for improvements and value of prem- 
ises see Improvements [22 Cyc 29]. 
Contract and tort see Actions §§ 158-169. 
Different causes of action see Pleading [31 Cyc 651]. 
Homestead and: 
Distributive share see Doran and Distribution 
§ 80; Homesteads. 

A es provision see Homesteads [21 Cye 
Incompatible offices see Officers [29 Cyc 1383]. 
Offenses charged in same court see Indictments and 

Informations [22 Cyc 404]. 
Performance and nonperformance of contract by re- 
ceiver see Receivers [34 Cyc 260]. 
Statutory allowance and testamentary provision see 
Executors and Administrators [18 Cyc 391]. 
Testamentary provision and other rights see Wills 
[40 Cye 1959]. 

Election of remedies distinguished see Election of 
Remedies § 2. 

Particular applications of the doctrine of estoppel: 

Abatement and Revival § 600. 

Accident Insurance §§ 34, 50. 

Accord and Satisfaction § 2. 

Accounts and Accounting: § 342. 

Acknowledgments § 61. 

Adjoining Landowners § 20. 

Adverse Possession § 238. 

a Soney §§ 42, 68-76, 81, 88, 128, 409, 410, 434, 659, 


A teration of Instruments § 143. 

Ambassadors and Consuls § 20. 

Appeal and Error §§ 483, 5338-579, 583, 1356-1359, 
2606-2637, 3352-8358. 

Arbitration and Award §§ 165, 650. 

Assignments §§ i197, 139, 151, 152. 

Assignments for Benefit of Creditors §§ 437, 498. 

Associations § 8. 

Attachment §§ 625, 626, 744-753, 838-842, 1004, 1186. 

Attorney and Client § 245. 

Auctions and Auctioneers § 60. 

Bail §§ 144, 340. 

Bailments §§ 37-41 

Bankruptcy §§ 112, 113; 467, 556. 

Banks and Banking 8§ 58, 142, 822, 862, 534, 557, 
620. 

Bastards § 62. 

Beneficial Associations §§ 41, 68. 

Bills and Notes §§ 1029, 1030. 

Bonds § 75. 

Boundaries §§ 187-191, 321. 

Bridges § 26. 

Brokers §§ 144, 431. 

Building and Loan Associations §§ 138, 27, 74. 

Canals § 43. 

Cancellation of Instruments § 76. 

©@arriers §§ 254-259. 

Certiorari § 103 

Champerty and ‘Maintenance § 118. 

Chattel Mortgages §§ 151, 441. 

Common Lands § 55. 

Constitutional Law §§ 190-203. 

Contracts §§ (277, 451-455, 800. 

Corporations §§ 61, 116, 166, 234-280, 400, 419, 457, 
571, 693-697, 746, 812, 823, 846, 918, 920, 966-968, 
995, 1050, 1076, 1152, 1203; 1273, 1338, 1348, 1356, 
1361, 1527, 1528, 15638, 1764, 2170-2174, 2228-2231, 
2500, 2525, 2552, 2657, 2664, 2674-2676, 2818, XIX 
By2)d (2), OBS 1H Ee 

Counties § 336. 

Courts § 105. ’ 

Criminal Law §§ 3371, 3555-3557. 

Curtesy 

Damages § 983. 

Pedication § 41 et seq. 

Descent and Distribution §§ 96-99, 117. 

Detinue § 14. 

Dismissal and Nonsuit § 8. 

Divorce §§ 6, 438, 849-851. 

' Dower §§ 128— 131, 208, 209. 

Drains §§ 75, 150, 248. 

Easements § 179. 

Ejectment §§ 37, 86, 217. 

Election of Remedies § 2. 


———— 


Particular applications of the doctrine of estoppel:— 
Continued 
Electricity § 19. - 
Eminent Domain §§ 299, 311, 541. 
Escheat § 9. 
Executions [17 Cyc 1205, 1269, 1297, 1329, 1334]. 
Executors and Administrators ’s§ 245, 372, 397. 
Exemptions [18 Cyc 1456]. 
False Imprisonment [19 Cyc 338]. 
Bay heh crs ad [19 Cye 590, 627, 857, 923, 929, 938, 
Fixtures § 125. 
Fraud [20 Cyc 105]. 
Frauds, Statute of [20 Cyc 222, 308]. 
Fraudulent Conveyances [20 Cyc 434]. 
Guaranty [20 Cyc 1422]. 
Guardian and Ward [21 Cyc 106, 108, 233]. 
Highways [37 Cyc 130]. 
Homesteads [21 Cyc 548, 618]. 
Husband and Wife [21 Cyc 1343, 1345, 1348, 1350, 
1398, 1423, 1448, 1475, 1487, 1507, 1654, 167 2]. 
Improvements [22 Cyc 25]. 
Indemnity [22 Cyc 95]. 
Indictments, and Informations [22 Cyc 173]. 
Infants [22 Cyc 512, 548, 610]. 
Injunctions [22 Cyc 777, 800]. 
Insurance [22 Cyc 1434]. 
Interest [22 Cyc 1484]. 
Judgments [23 Cyc 698, 721, 897, 1106, 1167, 1218, 
1238, 1288, 1290, 1292, 13810, 1323, 1403, 1540]. 
Justices of the Peace [24 Cyc 479, 489]. 
Landlord and Tenant [24 Cyc 892, 910, 934, 942, 945, 
949, 958, 970, 1024, 1161, 1202, 1272]. 
Liability Insurance [25 Cyc 2241]. 
Licenses [25 Cyc 644]. 
Liens [25 Cyc 673]. 
Life Insurance [25 Cyc 711, 780, 912, 919, 939]. 
Limitations of Actions [25 Cyc 1012, 1016]. 
Gis Pendens [25 Cyc 1453]. 
Logging [25 Cyc 1592]. } 
Malicious Prosecution [26 Cyc 70, 79]. 
Mandamus [26 Cyc 157]. 
Marine Insurance [26 Cyc 635]. 
Maritime Liens [26 Cyc 791]. 
Marriage [26 Cyc 867, 877]. 
Master and Servant [26 Cyc 1039, 1048, 1075]. 
Mechanics’ Liens [27 Cyc 242, 250, 261, 276, 282, 331]. 
Mines and Minerals [27 Cyc 602, 696, 740). 
Mortgages [27 Cyc 1131, 1153, 1225, 13038, 1326, 1360, 
1362, 1668, 1710, 1819]. 
Municipal Corporations [28 Cye 175, 214, 465, 477, 
626,'674, 881, 1014, 1086, 1171, 1279, 1603, 1714]. 
Mutual Benefit Insurance [29 Cyc 39, 49, 104, 121, 
136, 151, 185, 190]. 
Nuisances [29 Cyc 1259]. 
Partition [30 Cyc 164, 308]. 
Partnership [30 Cyc 401, 762]. 
Patents [30 Cyc 912, 995, 1042]. 
- Paupers [30 Cyc 1077]. 
Payment [30 Cyc 1187]. 
Pleading’ [31 Cyc 87]. 
Pledges [31 Cyc 807]. 
Post Office [31 Cyc 998], 
Principal and Surety [382 Cyc 69, 91]. 
Private Roads [32 Cyc 371, 378]. 
Process [32 Cyc 530]. 
Public Lands [32 Cyc 909]. 
Quieting Title [82 Cyc 1345]. 
Quo Warranto [32 Cyc 1431]. 
Railroads [33 Cyc 354, 400, 430, 447, 506]. 
Receivers [34 Cyc 162, 305, 374]. 
Reformation of Instruments [34 Cyc 942]. 
Release [34 Cyc 1077]. 
Replevin [34 Cyc 1418, 1595]. 
Review [34 Cyc 1700]. 
Sales [35 Cyc 90, 140, 239, 510], 
Schools and School Districts [35 Cyc 953, 995, 1085]. 
Set-Off and Counterclaim [34 Cyc 652, 7501. 
Sheriffs and Constables [35 Cyc 1506, 1516; 91622; 
1554, 1659, 1681, 1686, 1775, 1916]. 
Specific Performance [36 Cyc 578, 644]. 
Stipulations [386 Cyc 1283]. 
Street Railroads [36 Cyc 1412]. 
Taxation [37 Cyc 726, 904, 986, 1225, 1285, 1490]. 
Tenancy in Common [38 Cyc 73, 106, E17. 
Towns [38 Cyc 650]. 
Trade-Marks, Trade-Names, and Unfair Competition 
[388 Cyc 884]. 
Trespass [38 Cyc 1026, 1035, 1044, 1071]. 
Trial [38 Cyc 1788]. 7 
Trover and Conversion [38 Cyc 2063] 
Trusts [39 Cyc 226, 234, 519]. 
Vendor and Purchaser [39 Cyc 1389, 1614, 1813, 1832, 
1917]: 
Venue [40 Cyc 110, 181]. 
Wills [40 Cyc 1245]. 
Ratification see Ratification [33 Cyc 1528 and cross 
references]. 
Res judicata see Judgments [23 Cyc 1215]. 
Sale with reference to map or plat see Dedication § 43 
et seq. 
Waiver see Waiver [40 Cyc 252, 271' and cross refer- 
ences]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 1) ESTOPPEL 
I. IN GENERAL 
[§ 1] A. Terminology—1. ‘‘Estoppel.’’ In 


the broad sense of the term ‘‘estoppel’’ is a bar 
which precludes a person from denying the truth 
of a fact which has in contemplation of law be- 
come settled by the acts and proceedings of judi- 
cial or legislative officers, or by the act of the party 


1. U. S.—Sullivan vy. Colby, 71 
Fed. 460, 464, 18 CCA 193. 
Ark.—Thompson v. Wilhite, 131 


Ark. 77, 82, 198 SW 271 [cit Cyc]. 

Cal.—Pope v. J. K. Armsby Co., 111 
Cal. 159, 164, 43 P 589; Dolbeer v. 
Livingston, 100 Cal. 617, 621, 35 P 
328; Martin v. Zellerbach, 38 Cal. 300, 
Side 199) “AmD) (3655)= Caperton./!) ¥. 
Schmidt, 26 Cal. 479, 508, 85 AmD 
187; Carpentier vy. Thirston, 24 Cal. 
268, 281; McDonald v. Bear River, etc., 
Water, etc., Co., 15 Cal. 145,148; Boggs 
v. Merced Min. Co., 14 Cal. 279, 369 
[app dism 38 Wall. 304, 18 L. ed. 
245]; Ferris'’v. Coover, 10 Cal. 589, 
631; Hostler v. Hays, 3 Cal. 302, 307. 

Colo.—Yates v. Hurd, 8 Colo, 343, 
349)7 8) Pe bid. 

Fla.—Williams vy. Moseley, 2 Fla. 
304, 349. 

Ill.—Richolson v. Moloney, 195 Ill. 
575, 580, 63 NE 188; Hefner v. Van- 
dolah, 57 Ill, 520, 524,,.11 AmR 39. 

Ind.—Ross v.: Banta, 140 Ind. 120, 
150, 34 NE 865, 39 NE 732; Rice v. 
Loomis, 28 Ind. 399, 406. 


.Kan.—Clark vy. Coolidge, 8 Kan. 
189, 192. 

Ky.—Goodhue v. Hawkins, 133 
SW 288, 291. 


Md.—Hardy vy. Chesapeake Bank, 
51 Md. 562, 589, 34 AmR 325. 

Mass.—Burlen v. Shannon, 99 
Mass. 200, 202, 96 AmD 733; Owen v. 


Bartholomew, 9 Pick. 520, 526. _— 
Miss.—Staton vy. Bryant, 55 Miss. 
261, 272. 


Mo.—Orrick School Dist. v. Dor- 
ton, 145 Mo. 304, 46 SW 948, 950; 
“Blodgett v. Perry, 97 Mo. 263, 273, 
10 SW 891, 10 AmSR 307; Acton v. 
Dooley, 74 Mo. 63, 67. 

Nebr.—Nash v. Baker, 40 Nebr. 
294, 297, 58 NW 706; Meyer v. An- 
derson, 33 Nebr. 1, 20, 49 NW_ 981. 

N. H.—Horn v. Cole, 51 N. H. 287, 
290, 12 AmR 111. 

N. J.—Sherwin v. Sternberg, 77 N. 
Sea tt IT ld Sod An 11h ifatl 778 aN. Je 
Pee 55a, V4 A510, and cit, Cye];*Phil- 
lipsburgh Bank v. Fulmer, 31 N. J. 
L. 52, 55, 86 AmD 193; Ruckelschaus 
v. Oehme, 48 N. J. Eq. 436, 448, 22 


Norris, 31 N. J. Eq. 583, 585; Young 
vy. Vough, 23 N. J. Eq. 325, 329 [aff 
24 N. J. Eq. 585]; Kuhl v. Jersey 
City, 23 N. J. Eq. 84, 87; Martin v. 
Righter, 10 N. J. Eq. 510, 526. 

N. Y.—Payne v. Burnham, 62 N. 
Y. 69, 73; McMaster v. North Amer- 
ica Ins. Co., 55 N.Y. 222, 229, 14 
AmR 239; Malloney v. Horan, 49 N. 
Y. 111, 115, 10 AmR 335; Shapley v. 
Abbott, 42 N. Y. 443, 448, 1 AmR 548; 
Reed v. McCourt, 41 N. Y. 435, 441; 
Griswold v. Haven, 25 N. Y. 595, 608, 
82 AmD 380; Carpenter v. Stilwell, 
Burrows v. Smith, 
10 N. Y. 550, 561; Sparrow v. King- 
man, 1 N. Y. 242, 256; Williams v. 
Supreme Council A.\L. of H., 80 
App. Div. 402, 80 NYS 713, 717; 
Dater v. Willson, 36 Hun 546, 550; 
Ludlow v. Hudson River R. Co., 4 
Hun 239, 241; Reynolds v. Garner, 
66 Barb. 310, 312; Finnegan v. Cara- 
har, 61 Barb. 252, 258; Rice v. 
Dewey, 54 Barb. 455, 470; Lesley v. 
Johnson, 41 Barb. 359, 361; Ruse Vv. 


Mutual Ben. L. Ins. Co., 26 Barb. 
556, 561; Ryerss y. Farwell, 9 Barb. 
615, 618; Martin v. Angell, 7 Barb. 
407, 410; Frost yv. Saratoga Mut. Ins. 
Co., 5 Den. 154, 157, 49 AmD 234; 
Dezell v. Odell, 3 Hill 215, 219, 38 
AmD 628; Jackson v. Waldron, 13 


Wend. 178, 206. 
N. C.—Beaufort County Lumber 


truth.’’ 2 


Co. v. Price, 144 N. C, 50, 54, 56 SH 
684; HEstis vy. Jackson, 111 N. C. 145, 
149, 16 SE 7, 32 AmSR 784; Rogers 
v. Ratcliff, 48 N. C. 225, 236. 

Oh.—Nugent v. Cincinnati, etc., R. 
Co., 2 Disn. 302. 

Okl.—Federal L. Ins. Co. v. White- 
head, 174 P 784, 790. 

Pa.—Orr y. Mercer County Mut. F. 
Ens. 5 Co: h4 Pa. + 38757392516 Ay 6965 


Waters’ App. “35! (Pa. 528, 527, 78 
AmD 354. 
R. I.—Burke vy. Barnum, 40 R. I. 


WV, 99 "A “1027, 1029. 

S. C.—Stevenson Co. v. Bethea, 79 
S. C. 478, 487, 61 SE 99; Pollock v. 
Peres 12, (SiC) 4760, SLASH 514 
[eit Cyel: 

Tex.—Edwards v. Dickson, 66 Tex. 
613, 617, 2 SW 718; Perrin v. Perrin, 
62 Tex. 477, 480. 

Vt.—Halloran v. Whitcomb, 43 Vt. 
306, 312: 

Va.—Baker vy. Preston, Gilm. (21 
Va.) 235, 300. 

W. Va.—Mason v. Harper’s Ferry 
Bridge Co... 28.) W.Va. 69, 

Wis.—Kidder v. Knights Templars, 
etc., Life Indemn. Co., 94 Wis. 538, 
546, 69 NW 364. 

“A man is said to be estopped 
when he has done some act which 
the law will not permit him to 
deny.” Davis v. O’Farrall, 4 Greene 
(lowa) 358, 363. 

“The very meaning of estoppel 
is, when an admission is intended to 
lead, and does lead, the man with 
whom the party is dealing into a 
line of conduct which must be preju- 
dicial to his interest, unless the 
party estopped be cut off from the 


power of retraction.” Turner v. 
Edwards, 24 F. Cas. No. 14,254, 2 
Woods 4385, 436. 

[a] Other definitions.—(1) “A 


preclusion in law which prevents a 
man alleging or denying a fact in 
consequence of his own previous act, 
allegation, or denial of a contrary 
tenor.” Coogler v. Rogers, 25 Fla. 
853, 873, 7 S 391 [quot Stephen PI. 
p 239]; Davis v. Collier, 13 Ga. 485, 
491 [cit Coke Litt. p 352a; Stephen 
Pl. p 196]; Gavin v. Graydon, 41 Ind. 
559, 566 [quot Bouvier L. D.]; Reid 
v. Benge, 112 Ky. 810, 814, 66 SW 
997 [quot Stephen Pl.]; Stuyvesant 
v. Grissler, 12 AbbPrNS (N. Y.) 6, 
18 [cit Bouvier L. D.]. (2)/--- An 
admission or determination under 
circumstances of such solemnity that 
the law will not allow the fact so 
admitted or established to be after- 
wards drawn in question between 
the same parties or their privies.” 
Sly v. Hunt, 159 Mass. 151, 153, 34 
NE 187; Matter Mesa, 172 App. Div. 
AGT, 476% 159) NYS. 59) Daft, 219) N.Y. 
566 mem, 114 NE 1069 mem]. (3) 
“The conclusive ascertainment of a 
fact by the parties, so that it no 
longer can be controverted between 
them.” Wilkins v. Suttles, 114 N. C. 
550, 556, 19 SE 606; Woodhouse v. 
Williams. 145 Ni Cra co08, 10097, C4) 
“The preclusion of a person from 
asserting a fact, by previous con- 
duct inconsistent therewith, on his 
own part, or on the part of those 
under whom he claims.” Bouvier L. 
D. [quot Coogler v. Rogers, 25 
ae CDs Re Loses Me OOL septa vs 
British Schooners, 5 Alaska 11, 16; 
Reid v. Benge, 112 Ky. 810, 814, 66 
Sw 997]. (5) “A fictitious state- 
ment treated as_ true.” General 
Finance, etc., Co. v. Liberator Per- 
manent Ben. Bldg. Soc., 10 Ch. D. 15, 
20. (6) “A restraint, or impedi- 
ment, imposed, by the policy of the 
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, 


himself, either by conventional writing or by rep- 
resentations, express or implied, in pais. 
the quaint language of Lord Coke, it is so called 
‘‘because a man’s owne act or acceptance stoppeth 
or closeth up his mouth to alleage or plead the 
However, this statement does not mean 


To use 


law, to preclude a party from avert- 
ing the truth.” Gibson v. Gibson, 
15 Mass. 106, 110, 8 AmD 94. (7) 
“The conclusion of the _ truth.” 
Moore v. Willis, 9 N. C. 555, 558. 
{b] An estoppel arises: (1) Where 
a man ‘“‘has done some act which the 
policy of the law will not permit 
him to gainsay or deny.” Greenleaf 
Ev. c 4 [quot South vy. Deaton, 
113 Ky. 312, 320, 68 SW 187]. (2) 
“Where a man hath done some act, 
or executed some deed, which estops 
or precludes him from averring any- 
thing to the contrary,’ 3 ‘Blackstone 
Comm. p 308 [quot Grant v.- Savan- 
nah, etc, R. Co., 51 Ga. 348, 355; 
Davis v. O’Ferrall, 4 Greene (Iowa) 
358, 363; Reid v. Benge, 112 Ky. 810, 


815, 66 SW 997; Haynes y. Stevens, 
11 N, H. 28, 31; Stuyvesant v. Griss- 
ler, 912" CVAbbPrNS (N..UY.)/ © GAY 183 


Ensel v. Levy, 46 Oh. St. 225, 259, 19 
Nis "597; sederal \ Li insin Gaquinn 
Whitehead, (Okl.) 174 P 784]. (3) 
“Where a man is concluded and for- 
bidden by law to speak against his 
Own act or deed; yea, even though 
it is to say the truth.” Termes de 
la Ley [quot Demarest v. Hopper, 22 
N. J. L. 599, 619; Ashpitel v. Bryan, 
3 B. & S. 474, 489, 118 ECL 474, 122 
Reprint 179, per Wightman, J.]. (4) 
“Where a person is compelled to ad- 
mit that to be true which is. not 
true, and to act upon a theory which 
is contrary to the truth.” Simm v. 
Anglo-American Tel. Co., 5 Q. B. D! 
188, 202. (5) “When a man is con- 
cluded, by his own act or acceptance, 
to say the )truth.” Comyns Dig. 
Estoppel A, 1 [cit Bush v. Critch- 
field, 5 Oh. 109, 112]; Edmondson v. 
Montague, 14 Ala. 370, 377 [quot 
Richards y. Shepherd, 159 Ala. 663, 
665, 40 S 251]; Dean v. Doe, 8 Ind. 
475, 479. i 

[c] Estoppel as to rules of law.— 
Estoppels preclude the assertion of 
facts not law. Moore vy. Willis, 9 
N.C. 555. See also infra § 23 note 65 
toneae 151; and Constitutional Law 


{d] “An estoppel is always some- 
thing personal—(1) the party is 
estopped from recovering his claim, 
or proving his defence, by some act 
in law, or in deed, or in pais, which 
precludes him from going beyond it, 
and proving all the case. It always 
arises from the act of the party es- 
topped by it.” Gavin v. Graydon, 41 
Ind) 659, bbb. (2) This does not 
apply in all respects to estoppel by 
record. A judicial record, considered 
as a memorial of the judgment, is 
binding on all the world. See infra 
§ 21. (38) Nor does an estoppel by 
record necessarily arise from the act 
gt oe party estopped. See infra §§ 

[e] “Estopped” is a term which 
has been interpreted as synonymous 
with “precluded.” Olsgard v. Lemke, 
32. N..D. 551, 156°N 102, 103. 

2. 3 Coke Litt. p 342; and: 

U. S.—Behr vy. Connecticut Mut. L. 
ee Co., 4 Fed. 357, 368, 2 FElipp. 


Ala.—Edmondson vy. Montague, 14 
ALD oO pious 

Cal.—Allen v. Hance, 161 Cal. 189, 
196; 118 P5277: 

Fla.—Chesser v. De Prater, 20 Fla. 
691, 696. 

Ind.—McCabe vy. Raney, 32 Ind. 
309, 312; Ridgway v. Morrison, 28 
Ind. 201, 208. 

Iowa.—Davis v. O’Ferrall, 4 Greene 
358, 363. 

Ky.—George v. Ford, 211 SW 438. 
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that the party is precluded from alleging the truth, 
as truth, but because what he now assumes to be 
“true is something inconsistent with his former po- 
sition. The purpose of estoppels is to prevent 
- inconsistency and fraud resulting in injustice.* 

Distinguished from evidence. The principle of 
-estoppel is sometimes spoken of as a rule of evi- 
dence.> But it is not such;° estoppels differ from 
evidence, in this, that the former are received as 
conclusive and preclude all inquiry into the merits 
of the title, while evidence is merely the medium 
of establishing facts which do exist or have ex- 
isted.7 

[§ 2] 2. ‘‘Hstoppel by Conduct.’’ If a per- 
son by his conduct induces another to believe in the 
existence of a particular state of facts, and the 
other acts thereon to his prejudice, the former is 
estopped, as against the latter, to deny that that 
state of facts does in truth exist.® 

[§ 3] 3. ‘‘Estoppel by Contract.’’ This form 
of estoppel constitutes one of the main divisions 
into which the present treatise is divided, and it is 
accordingly defined in that connection,® 


ESTOPPEL 


[§g 1-9 


this form of estoppel will be*found in the main divi- 
sion of this treatise which it constitutes.1° 

[§ 5] 5. ‘‘Estoppel by Judgment.’’ ‘‘Hstoppel 
by judgment’’ is a bar which precludes the parties 
to an action to relitigate, after final judgment, the 
same cause of action or ground of defense, or any 
fact determined by the judgment.” 

[§ 6] 6. ‘‘Estoppel by Laches.’’ A neglect to 
do something which one should do or to seek to 
enforce a right at a proper time has been 
termed, with questionable propriety, ‘‘estoppel by 
laches.’ 1? 

[§ 7] 7. ‘‘Estoppel by Mlisrepresentation.’’ 
This form of estoppel is treated in another place as 
one of the main divisions to follow and a definition 
of it will accordingly be found there.*% 

[§ 8] 8. ‘‘Estoppel by Negligence.’’ This 
term may be applied to the class of cases where a 
man is estopped by another’s misrepresentation, if, 
in breach of some duty to the person deceived, he 
has supplied the person making the misrepresenta- 
tion with that which was necessary to make it cred- 
ible.*4 


[§ 4] 4. 

Me.—Martin v. Maine Cent. R. Co., 
83 Me. 100, 104, 21 A 740. 

Md.—Alexander v. Walter, 8 Gill 
239, 251, 50 AmD 688. 

Mass.—Gibson y. Gibson, 15 Mass. 
106, 111, 8 AmD 94. 

Minn.—Steffens v. Nelson, 94 Minn. 
365, 368, 102 NW 871. 

N. H.—Haynes v. Stevens, 11 N. 
Ey AS . 

N. J.—Hudson vy. Winslow Tp., 35 
N. J. L. 437, 441; Demarest v. Hop- 
DE Dieae Sea see D.O 94 Oo, 

N. Y.—Sparrow v. Kingman, 1 N. 
“Y. 242, 256; Frost v. Saratoga Mut. 
Ins: Co., 5 Den. 154, 157, 49. AmD 
234; Welland Canal Co. v. Hathaway, 
8 Wend. 480, 4838, 24 AmD 51. 

"  N. C.—Armfield v. Moore, 44 N. C. 
15762 £645 

Oh.—Ensel v. Levy, 46 Oh. St. 255, 
259, 19. NE 597. 

Pa.—Waters’ App., 35 Pa. 523, 527, 
78 AmD 354. 

Va.—Stebbins v. Bruce, 80 Va. 389, 
397. 

3. Haynes v. Stevens, 11 N. H. 28. 

Estoppel as precluding the truth 
see infra § 19. 

4. Thomas v. Romano, 82 Miss. 
256, 33 S 969; Kelly v. Wagner, 61 
Miss. 299; Staton v. Bryant, 55 Miss. 
261, 269; Ward v. Cohen, 3 S. C. 3388; 


Bower v. McCormack,“23 Gratt. (64 
Va.) 310. 
HEstoppel “concludes the truth in 


order to prevent fraud and false- 


hood.” Van Rensselaer vy. Kearney, 
Lintiows., CU.sS)). 29.7, 3255 130 Teed. 
703. 


“Whatever may have worked the 
estoppel, whether the estoppel rests 
in judgment, deed, contract, or in 
pais, in its essence it amounts to but 
this, that a man is forbidden to 
show the existence of a fact because 
by his past conduct, his declarations, 
his agreement, his deed, or a judg- 
ment it would work an injustice and 
an injury to his adversary to per- 
mit him to do so.” Allen v. Hance, 
161 Cal. 189, 196, 118 P 527. 

[a] The reason which governs es- 
toppels is that after a man has by 
his own deed or act in pais admitted 
a fact to be true, he shall not be 
permited to contradict it. Flagg v. 
Mann, 14 Pick. (Mass.) 467 [quot 
Haynes v. Stevens, 11 N. H. 28, 31]. 

5. Langdon v. Doud, 10 Allen 
(Mass.) 433, 435; Bean v. Pettingill, 
SOONG oY. . SUDEP. sen erator d piv. 
Lockwood, 9 HowF. (N. Y.) 547, 550; 
Gaston v. Brandenburg, 42 S. C. 3148, 
2¢ SE 157; Low v. Vouverie, 

Cemeee, el Odie 


‘‘Estoppel by Deed.’’ 


[1891] 3 | infra, § 
1 


A definition of | [§ 9] 9. 


6. Mutual L. Ins. Co. v. Corey, 135 
N. Y. 326, .31-NE 1095. 

7. Mutual L. Ins. Co. v. Corey, 135 
N.Y. 326, 31 NE 1095, 

[a] Distinction discussed.—Evi- 
dence, properly speaking, is merely 
a means of proving a fact, and rules 
of evidence, are a part of the adjec- 
tive or remedial law. An estoppel 
to deny a fact, on the other hand, 
like a so-called conclusive presump- 
tion of law, is a rule of substantive 
law which declares the legal insig- 
nificance of the nonexistence of the 
fact in question. Evidence of the 
falsity of the fact is excluded be- 
cause the nonexistence of the fact 
is immaterial. Whether the fact ex- 
ists or not, the rights of the parties 
are the same in law. Accordingly a 
statute declaring that a certificate of 
acknowledgment is not conclusive 
does not prevent the operation of an 
estoppel by deed. It merely pre- 
scribes a rule of.evidence, while an 
estoppel by deed involves a rule of 
property. Mutual, Les tns7 Cos, ppv. 
Corey, 1385 N. Y. 326, 31 NE 1095. 

8. Ala.—Mobile, etc., R. Co. v. Bay 
Shore Lumber Co., 158 Ala. 622, 626, 
43S wo a ieLe Oye. 

Del.—Donovan vy. Maloney, 26 Del. 
453, 84 A 1032, 1034 [cit Cyc]. 

Ill.—Gorenflo v. George, 145 Ill. A. 
409, 411 [cit Cyc]. 

Iowa.—Leifhelt v. 139 
Iowa 32, 17 NW 4. 

Mich.—Deétroit Sav. Bank v. Love- 
land, 130 NW 678, 682 [cit Cyc]. 

N. Y.—Parmely v. Showdy, 86 
Misc. 634, 148 NYS 1086. 

Oh.—Archdeacon v. Cincinnati Gas, 
CLC ae Orn LO OM AS temo se 1 Oe Sel) cINID) 
152 [quot Cyc]. 

Eng.—Carr v. London, ete., R. Co., 
ey SER eh Oe ON Oats 

Can.—Cliche v. Roy, 39 Can. S. C. 
244; Halifax Bank vy. Estey, 34 Can. 
Sheree: PA) 

Man.—Ross y. Doyle, 4 Man. 434; 
Manitoba Inv. Assoc. v. Watkins, 4 
Man. 357. 

Ont.—McLean vy. Clark, 20 Ont. A. 
660; McLeod v. Wadland, 25 Ont. 118. 

Pr. Edw. Isl.—Doe vy. Higgins, 1 
Pr. Edw. Isl. 496. 

See also infra § 154 et seq. 

[a] The ground upon which the 
estoppel rests is that the conduct 
constitutes an implied representation 
of the truth of the state of facts in 
ues ions Bigelow Estop. (5th ed) 

9. See infra § 110 et seq. See also 
13 note 21 [a]. 

0. \See infra § 25 et seq. 


Neylow, 


‘‘Estoppel by Record.’’ This form of 


1l. Wisconsin vy. Torinus, 28 
Minn. 175, 179, 9 NW 725; Harring- 
ton v. Gordon, 42 Wash. 692, 80 P 
187; Kingston’s Case, 20 How. St. Tr. 
355, 358, 2 Smith Lead Cas. 713. 

{a] “It is founded upon twe max- 
ims of the law, one of which is that 
‘a man should not be twice vexed 
for the same cause,’ the other that 
‘it is for the public good that there 
be an end of litigation,’ and it is 
undoubtedly true that if there be 
any one principle of law settled; 
it is that whenever a cause of ace 
tion, in the language of the law, 
‘transit in rem adjudicatam,’ and the 
judgment thereupon remains in full 
force and unreversed, the original 
cause of action is merged and gone 
forever.” Wisconsin y. Torinus, 28 
Minn: (75, 2795.9 WN Wate: 

It is a species of estoppel by rec- 
ord (see infra § 20 et seq), includes 
the so-called estoppel by verdict (see 
infra § 11), and is commonly known 
as res judicata or former adjudica- 


tion (see Judgments [23 Cyc 
P2751). 

12, SEHunt -v., gReilly, 2a et Tea we 
472, 50 A. 8383. To same effect 


McLeod vy. Wadland, 25 Ont. 118. 

Laches is analogous to estoppel in 
pais (see for example Attorney and 
Client § 245; but the essential ele- 
ments of the two conceptions are not 
necessarily the same (see infra §§ 13, 
116 et seq.). 

aches see Equity § 211 et seq. 

13. See infra § 116 et seq. 

14. Turner v. Flinn, 72 Ala. 532; 
State Nat. Bank v.°Flathers, 45 La. 
Ann. 75, 12 S 248, 40 AmSR 216; 
Metropolitan L. Ins. Co. v. Bender, 
124 N. Y. 47, 26 NE 345; McKenzie vy. 
British Linen Co., 6 App. Cas. 82; 
Ingham v. Primrose, 7 C. B. N. S. 82, 
97 ECL 82, 141 Reprint 745; West v. 
Jones, 1 Sim. N. S. 205, 40 HEngCh 
205, 61 Reprint 79; Bigelow Estop. 
Ape aae p 653 et seq. See also infra 


[a] It is a species of estoppel by 
misrepresentation, since the estoppel 
arises because the negligence gives 
credibility to the unauthorized mis- 
representation, express or implied, 
er aad person. Ewart Estop. pp > 

[b] The rule is expressed in the 
principle that wherever one of two 
innocent persons must suffer by the 
acts of a third he who enables such 
third person to occasion the loss 
must sustain it. Turner v. Flinn, 72 
Ala. 532; State Nat. Bank v. Flath- 
ers, 45 La. Ann. 75, 12 S 248; Lick- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§° 9-14] 


estoppel constitutes one of the main divisions of the 
present treatise, and is defined in another place.1 

[$ 10] 10. ‘‘Estoppel by Silence.’’ ““Hstoppel 
by silence’’ arises where a person who by force of 
circumstances is under a duty to another to speak 
refrains from doing so and thereby leads the other 
to believe in the existence of a state of facts in 
reliance upon which he acts to his prejudice,*¢ 

[§ 11] 11. ‘‘Estoppel by Verdict.’’ The prin- 
ciple which precludes the parties to an action from 
relitigating a fact which has been determined in 
a previous action between them, notwithstanding 
that it did not of itself constitute the cause of ac- 
tion or ground of defense in the prior suit, is some- 
times, with doubtful propriety, termed ‘‘estoppel 
by verdict.’’ 17 

[§ 12] 12. ‘‘Estoppel by Warranty.’’ This 
is an estoppel based on the principle of giving ef- 
fect to the manifest intention of the grantor ap- 
pearing on the deed, as to the lands or estate to be 
conveyed, and of preventing the grantor from de- 
rogating from or destroying his own grant by any 
subsequent act.*® 


barrow v. Mason, 6 Hast 21 note, 102 fa] 
Reprint 1192; Ewart Estop. p 177. 

15. See infra § 20. 

16. U. S.—York Haven Paper, etc., 
Co. v. New Haven Water etce., Co., 
194 Fed. 255, 271 [rev on other 
grounds 201 Fed. 270, 119 CCA 508, [b] 
and cit Cyc] 


Ala.—Tobias v. Morris, 126 Ala.} dict is but another 
535, 28 S 5217. doctrine of res judicata, and is ap- 
Cal.—EHltinge v. Santos, 171 Cal.| plicable when some controlling fact 


278, 152 P 915, AnnCas1917A 1143. 

Ga.—Cuthbert Ice Co. v. York Mfg. 
Co:5 204 Ga. A695, 93, SE:,279,/.280 
[quot Cyc]; Long v. Lawson, 7 Ga. 


A. 460, 461, 67 SH 1238, 124 [cit Cyc]. | issue 
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It is not accurate to speak of 
estoppel “by verdict,” since a ver- 
dict alone without a judgment upon [b] 
it does not work an estoppel. Dough- 
erty v. Lehigh Coal, 
Pa. 635, 52 A 18; Black Judgm. § 506. 
Branch of 
“The doctrine of estoppel by ver- 


or matter material to the determina- [d] 
tion of both causes has been adju- 
dicated in a former proceeding and 
the same fact or matter is again at 
between the 
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[§ 13] 13. ‘‘Estoppel in Pais.’’ By the earlier 
usage matter in pais commonly meant matter of 
fact as distinguished from matter of record.1® In 
the law of estoppel, however, it meant, and still 
means, matter of fact as distinguished from mat- 
ter of record or conventional writing.° ‘‘Estoppel in 
pais’’ therefore ineludes all forms of estoppel not 
arising from a record, from a deed, or from a writ- 
ten contract.? 

[§ 14] (14. ‘‘Equitable Estoppel.’’ ‘‘Equitable 
estoppel’’ is estoppel in pais,?? signifying estoppel 
by misrepresentation,?* and a definition of it will 
accordingly be found below in the division treating 
of that form of estoppel.24 The three terms are 
commonly used interchangeably. The term was bor- 
rowed originally from equity and hence denomi- 
nated ‘‘equitable estoppel.’’*5 Equitable estoppels 
are so called not, however, because their recognition 
is peculiar to equitable tribunals, but because they 
arise upon facts which render their application in 
the protection of rights equitable and just.2° The 
doctrine is recognized in the courts of common law 


just as much as in courts of equity,?? although it 
contract is in writing. See infra §§ 
110, 204, 211. 

Estoppel by misrepresenta- 
tion, express or implied, is a species 
of estoppel in pais. See infra § 116 
et seq. 

res judicata. [c] “Equitable estoppel” is a 
common term for estoppel by mis- 
representation, and it is accordingly 
embraced in estoppel in pais. See 
infra §§ 14, 90, 116 et seq. 

Technical estoppels compared. 
—(1) “Technical estoppels, which 
conclude the party from showing the 
truth, are, for the most part, by deed 
parties.” |or by matter of record. But there 


ter, Co:e82 02 


branch of the 


same 


Md.—Eareckson v. Rogers, 112 Md. 
160, 169, 75.A.513 [cit- Cyc]; Carroll 
v. Manganese Steel Safe Co., 111 
Md. 252, 258, 73 A 665 [quot Cyc]; 
Carmine v. Bowen, 104 Md. 198, 204, 
64 A 932, 9 AnnCas 1135 [cit Cyc]. 

N. D.—Branthover v. Monarch El. 
Co., 33 N. D. 454, 458, 156 NW 927, 
929 [quot Cyc]. ; 

Oh.—Morehouse y. Burgot, 22 Oh. 


Cir iOtui4, 177,22 Oh. Ciry Dec. 163: | 


Okl.—Dickinson v. 1d 0 P 
504. 

R: I.—Hall v. New York, etce., R. 
Co.4, 27 Reale 5255 529, 65 A278 ‘Peit 
Cyc]. 

Tex.—Burnett v. Atteberry, 105 Tex. 
119, 145 SW) 582 [quot Cyc]; Nichol- 
son v. Lieber, (Civ. A.) 153 SW 641, 
645 [cit Cyc]. 

Can.—Ewing vy. The Dominion 
Bank, 35 Can. S. C. 133, 161. 

{a] “Negligent silence may work 
an estoppel (1) as effectually as an 
express representation” (Tobias v. 
Morris, 126 Ala. 535, 551, 28 S 517 
[cit Bigelow Estop. p 588]) (2) for 
“it is a just and well recognized 
principle, that ‘He who is_ silent 
when conscience requires him to 
speak, shall be debarred from speak- 
ing when conscience requires him to 
keep silent’’? (2 Herman Estop. & 
Res Jud. §§ 937, 938 [quot Harris v. 
American Bldg., ete., Assoc., 122 Ala. 
545, 554, 25 S 200]). 

[b] The silence is a species of 
conduct and constitutes an implied 
representation of the existence of 
the state of facts in question, and 
the estoppel is accordingly a species 
of estoppel by misrepresentation. 
See infra § 154 et seq. 

17. U. S. v. Schneider, 35. Fed. 
107, 108; Chicago, ete., Trust Co. v. 
National Storage Co., 260 Ill. 485, 
492, 103 NE 227; Chicago Theological 
Seminary v. Peo. 189 Ill. 439, 443, 
59 NE 977; Wright v. Griffey, 147 Ill. 
496, 498, 35 NE 732: Robinson v. 
Marr, 181 Iil. A. 605, 611; Wagener v. 
St. Paul, 82 Minn. 148, 150, 84 NW 


734. 


Perry, 


Hoffman v. Chicago, ete., R. Co., 205 
Ill. A. 197, 198. And see supra § 5. 

18. Condit v. Bigalow, 64 N. J. 
Eq. 504, 5138, 54 A 160. 

It is a species of estoppel by deed 
see infra § 26 et seq. 

19. 2 Blackstone Comm. p 294; 
~yglopeniic L. D; 1 Stephen Comm. 


p A 

20. Coke Litt. p 352a. 

{a] In their common-law origin 
estoppels in pais seem to have arisen 
only in the case of those solemn and 
peculiar acts to which the law gave 
the power of creating a right or 
passing an estate, and to which the 
law. attached aS much efficacy and 
importance as to matters appearing 
either by deed or of record. Davis 
v. Davis, 26 Cal. 23, 85 AmD 157. 

[b] A term of recent growth.— 
The doctrine of estoppels in pais 
is one which, so far at least as that 
term is concerned, has grown up 
chiefly: within the :last few years. 
Strong v. Ellsworth, 26 Vt. 366. 

21. Jett ve Jett, 171 Ky. 548, 552, 
188 SW 669. But see Mobile v. 
Chapman, (Ala.) 79 S 566, 573 (ref- 
erence to a map in a deed held to 
operate as an estoppel in pais). 

[a] Estoppel by contract (1) is 
sometimes said to be of two sorts, 
namely, (a) that arising from the 
contract itself, that is, facts settled 
by contract; and (b) that arising 
from acts done under a contract. If 
the contract is in writing, the first 
sort of estoppel by contract is analo- 
gous to certain phases of estoppel 
by deed, and is not embraced in es- 
toppel in pais (see infra § 84), al- 
though estoppel in pais is some- 
times loosely defined or referred to 
as an estoppel not of record or under 
seal. Ragsdale v. Gohlke, 86 Tex. 
286, 1288: Love v.. “Barber Li) Tex. 
312, 318. See infra §§ 110, 204 et 
seq. (2) And if the contract is not in 
writing, it would seem to be a quasi 
estoppel. The second sort of es- 
stoppel by contract seems to be a 
quasi estoppel whether or not the 


are other less solemn acts and -ad- 
missions which may have the force 
of concluding the party, and are said 
to operate as estoppels in pais.” 
Dezell v. Odell, 3 Hill -(N. Y.), 215,~ 
221, 38 AmD 628. (2) They are not 
restricted by rules of technical es- 
toppel. Hainer v. Iowa L. of H., -78 
Iowa 245, 48 NW 185. (3) But when 
established they operate as. effec- 
tually as an estoppel by matter of 
record or deed. Lucas y. Hart, 5 
Iowa 415. 

Sion distinguished see infra 

Ratification distinguished see in- 
fray -$! 11%. . 

Taking inconsistent position dis- 
tinguished see infrd § 241. 

' avalner distinguished see 

22. West Winsted Sav. Bank, etc., 
Assoc. v. Ford, 27 Conn. 282, 290, 
71 AmD 66; Chesapeake, etec., R. Co. 
v. Walker, 100 Va. 69, 91, 40 SE 633, 
914. See also supra § 13. 

“The equitable estoppel of to-day 
is essentially and widely different 
from the legal estoppel in pais of 
Lord Coke.’ Martin v. Maine Cent. 
R. Co., 83 Me. 100, 104, 21 A 740. 

23. Matthews v. Massachusetts 
Nat.. Bank, .16 F. Cas. No. 9,286, 
Holmes 396; Bigelow Estop. (5th ed) 
p 556. Fairbanks v. Baskett, 98 Mo. 
A. 58, 64, 71 SW 1113; Den v. Bald- 
wins 21 SNe) Je il. S89os Williams? avs 
Chandler, 25 Tex. 4. 

24. See infra § 116. 

25. Hallowell Nat. Bank v. Mars- 
ton, 85 Me. 488, 493, 27 A 529. 

26. Jett v. Jett, 171 Ky. 548, 552, 
188 SW 669 [quot Cyc]; Fitzpatrick 
v. Baker, 155 Ky. 175, 180, 159 SW 
675 [quot Cyc]; Davis v. Briggs, 117 
Me. 536, 105 A 128; Barnard v. Ger- 
man American Seminary, 49 Mich. 
444, 445, 13 NW 811; Ming v. Olster, 
195 Mo. 460, 472, 92 SW 898 [quot 
Cyc]. 

27, Jett v. Jett, 171 Ky. 548, 552, 
188 SW 669 [quot Cyc]; Fitzpatrich 
v. Baker, 155 Ky. 175, 180, 159 SW 


infra 
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Wwe PLC.I] 
‘was at Grst administered es s branch of equity jr | 


ms 
[¢ 15] 5 ~““Quasi-Estoppel.*” This term has | 
been to certain rules of Isw whieh are an- | 
alogous ta, and yet differ from, the primemple found- | 
ing estoppel im pais, and constitute ome of the main | 
divisions into which this treatise is divided | 
[& ie} 16. ““Yechmical Bstoppel."” *“ Technical es- | 
toppels”” are these winch arise from maiter of ree | 
ord or the deed of the party estopped” and some | 
‘times comelude the party without any reference to | 
the moral qualities of Ins conduct | 
{& 17] = ““Title by Esteppel.”” Where a | 
person without title, having ¢omveyed with warran- | 
ty, subsequently sequures the title, it imares te the | 
benefit of the 2ramtee, who is said te acquire the | 
title by estoppel. “Tile by estoppel’? or “‘richt | 
by estoppel”? is said to arise ako where one per- | 
sem makes to another 2 statement which is after- 
ward. acted upom, since im any action afterward | 
brouzht upem faith of that statement by the per- | 
son to whom it was made, the person making it is 
not. allowed to deny thai the facts were what he | 
represented them to be, although im truth they were 
different 
~Salt B. Cisssification. ee ee 
[quot Cye]; Powell wv. Bowex,, SF. See mira § 
Gia 214 SW 142 149 [wer per Graves, J, Ss Se intra § 
ext €yej; Clagsen vw. = Cie. | SS See supra § 
ae Ty 201 SW 912; La Rosa w. Nichols, | seq. 
Simm w. Ameie-| 4a. 
Tel Ca, 5Q 8B D 1% : 
206. See infra § 131. |. Im Ca, 4 Fed 
2 West a Sav. Bank, eic.. | 
Assoc. w. Ford, 27 Comm. 2327, 298, TE | 153 43 P 27: 


Franklin 
Amp 6; Jett — Jett, 171 Ky. 348/35 Cel 553% & AmD 123; Tewksbury | sarily wishes to exclude the truth, 


552, 183 SW 669 [quot Cyc]; Fite-/|v. Meeref 33 C 


Detrick wv. Baker, 155 Ky. 173, ee eee & Cel 148. & AmD 488. 


Conm—Giddings 
(Comm $33; 


Sw 673. 
23 See infra § 24 et sew 
3& Flieteher wo Holmes, 2 


“Towa 245, 251, 43 NW 185. See Owen | Comm 432; Smith 
Barthol: 


iomew, 9 Pick (Mass) 528, Comm 276, 16 AmD 143. 
Ga—Atianta v. Heenieutt, $5 Ga. 
| 13% 22 SE 230: Wilkius v. MeGehee, 


526 (a petition to the legislature for | 
2 grant by the siete which reces- 
mimes the title of the latter, mot beime || $6 Ge Tet 13 SH 


@ record or under see], is mot 2 tech-| Thierem Ti Ga 42T- Bradford v. 
miesl estoppel, but only am evidentizi | Columbus ga pote Ca, 53 Ga. 280; 

er, 
46 Ge. 102: WH-/| 
Werks v. Small, 18 Ga. 


sd@missiom). See also infra $$ 20, 2 | Barrett w. 
Si. Dezel v. Odell, 3 HM CN. Y.} | Greewer ~ King, 
Imms Wecon 

s MO, Si SE FI 


32. 
133 N. ¥. 326, 31 NE 1693; Bigelow 


Eston @th ed) p 384 et sem | tow2—Anfensen 


A ef estoppel by deed see Iowa Lesa 163 NW 60S; Baldwin v. 


25 et seq. Lewe, 22 Tewa 36T. 
Simm Ww, : Ky.-—Loughriése 
ce. 5 @ BD i8% 213 
This is estoppel by 
tiem see imfra § 142 et so 
s& Fie—Chesser v. De Prater, 2 
Fin. @91, 696 | Aum 1968. 14S 
Ga—Dawis w. Collier, 12 Ga 455 | 22 La. Ann 363. 
4 Me—s 
low2—Haimer wv. lowa L. of H. TS) 
Town 245, 231, 43 NW 183 


12s SW 27: 
| Dens 


NM ¥—Reed vw. MeCourt, 41 N. Y. 


Cea, 5 Dem 154, 157, 49 AmD 234: 
Jaeckzsom w. Erinckerboi® 3 Jebus 
Cas. 104, 103. 


Mea—Osdurm Vv. 


WN. C—Arunfield wv. Moore, 44 N.C 
157, 162. 

Pa—tLyle wv. Richarés, § Sere &/3 Jobes. Cas 101. 
R_ 322, 37. | N. C—Meere v 


& C— State w Sandifer, @& S C | 5GR 
20%, 46 SE 1006. 1008. | 
Ene Coke Litt. A bes S522: 
[2] Bsteppe: “aay 


be by wat, 10 P AG 
I Chesser Ww. ! 


Wt—Probtete Ct. 


Dic. Estoppelj. Wa—Bawer v. 
aS See imfra $$ 

Byidence $$ LSSS—1 441. ‘ [23 
SS See imira § 2% et seq L 


Whether Ik 
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11® et seq. 
25; Imfra § 204 et 41. 


| Jehusen v. Blackman, 11 
ImG. | Comm 342: Hubhard v. Norten, 10 
_ 45%, 463; Haimer vy. Iowa L. of H. TE) Comm 423; Wadsworth v. $ 


Imé—Dean v. Doe, $ 


321; Newell v. Burnside Banking Ca., | 319 
Hansen v. Buckner, 4 
231. 22 AmD 401. 

La—Herber vw. Thompson, 4¢ La. 
S@4> Abbot v. Wilbur, 


Steele w. Adams, 1 = x | SST, 

Mess—Besten, ete, R. a, “v- 
| Reardem, 22¢ Mass. 286, 115 NS 408; | tom, $5 Me. 488, 27 A 529. 

Me—Gordem w. Hutchims, 105 A) Humtress v. Hanley, 195 Mass. 236, 
Bae. | 3® NB @6: Traey wv. Limeolm, 145 / 324. 
Mass. 337, 14 NE 122: Bridgewater v. 
435- Sparrow vw. Kimeman, 1 N._ ¥.| Dartmouth, £ Mass 
242, 256- Frost wv. Suratoen Mit. Ims | Rehoboth 4 Mass. 180: Owen v. Bar-| v. Moore, 44 N. CG. 157. 
| tholomew. $ Piek 520. | 


152 Me A. €52, 133 SW 87. 


N. ¥.—Dempsey v. Tylee, 16 N. ¥. ls Rawle 326; Martin vy. Ives, 1T Serg. 
Super. T3: Jacksom v. Brinckerhoff, te os 364, 


Om—Busk vw. Crit 
Utznh—iMm re Evans, 42 Utah 282, 
mz or m 

Prater. 2@ Fin. 691, 696 [cit rat cond Wt. 23: Sawyer v_ Hort. 2 Tyler 288. 
Amd see | Gratt (64 Va.) 3h 

egal 

are net te he extended by | 369, 12 AmR 75T. 
Por later cases, dewelouments 2nd changes im the lew see cumulative Annotations, same title, page and note number. 


that there are three kinds of sleenee namely, a4 q 
matter of reeord, by matter in writing, and by mat- 
ter in pais‘ Estoppel by record is founded Y ather 
en a judicial or a legislative record Estoppel by 
matter in writing is based on either a deed ** or a 
written contract.‘ Estoppel by matter in pais is 
founded on misrepresentation, express or implied.** 
There are also certain legal bars whieh have the — 
same effeet as an estoppel and yet are not strictly 
sueh, which have been termed quasi estoppels.*? 
[$19] ©. Odiousness of Estoppels, It is a 
common saying in the earlier decisions and also in 
many of the modern ones that esteppels are odious 
and are not favored in law beeause they exelude the 
truth“? Im se far as this dietum proceeds upon the 
theory that an estoppel necessarily exeludes the 
truth itis founded on a misconception, for it is only 
within the possibilities that the truth may be ex- 
eluded It is rather to be supposed that facts — 
whieh have heen settled by judgment or by deed — 
er whieh have been represented as existing are true 
in fact*? And in modern times the wisdom and 
justice of the principle of estoppel, especially es- 
toppel in pais, are very generally reecognized,** and 
the dicta of the earlier decisions criticized,‘ the 
modern view being founded on principles of equity, 
eenstruction. Bower v. MeCormick, 
23 Gratt. (64 Va.) 310. 
See cases infra this section. 
42. Bowman v. Taylor, 2 A. & E. 
v. Tonawanda, $$ | 278, 289, 29 ECL 142, 111 Reprint 108 
Connecticut Mut.) (where Lord Denman, C. J. says: 
337, 2 Flipp. 632./ “The doctrine of estoppel has been 


Cisyton, 113 Cal. | euarded with t strictness; not 
im vy. Merida, | because the party enforcing it neces- 


1i@ et seq 


237: Osberne v.} for it is rather to be- supposed that 
that is true which the opposite party 
has already recited under his hand 
and seal: but because the estoppel 
| may exclude the truth”). 

fa] “Ne man ought to allege any 
thing but the truth for his defence; 
and what he has alleged once is to 
be presumed true, and therefore he 


w. Emerson, 24 


Vv. Sherweed, + 


eught not to contradict it." Haynes 
&4; Wilkimsen v./v. Stevens, 11 N. HB. 28, 31 [quot 


| Coke Litt. 352a; Hargrave & B. 
| 386 note}; Steinhauer v. Witman, 1 
/Serg. & R. (Pa.) 438, 442 [quot Coke 
Litt. p 352a note 11}. 

43. U. S—Spriggs v. Mount Pleas- 
ant Bank, 10 Pet. 257, 9 L. ed. 416; 
Paxson v. Brown, 61 Fed. 874, 10 
CCA 18% 
oe Ala——Caidwell wv. Smith, TT Ala. 


15T. 
v. Bal, tis sw] k—Noeorris v. Norton, 19 Ark. 


Del—Dee v. Dowdall, $ Del. 369, 
|} 22 AmR T57. 

Fia—Camp v. Moseley, 2 Fla. 171. 
m—Curtis v. Reot, 20 Il. 518; 
|Penn vy. Heisey, 19 Tih 295, 68 AmD 


S54 Ga. 581; 


Ind. 475. 
vy. Banks, 180 


Me—Hallowell Nat. Bank v. Mars- © 


N. C—Allred v. Smith, 135 N. C. 
273: Leicester v. | 443, 47 SE 597, 65 LRA 924; Armfield 


Oh—Boceck v. Pavey, 8 Oh. St. 270. 
Pa—Waters’ App. 35--Pa. 523, 78 
AmD 354; Werkheiser v. Werkheiser, > 


Ceurt ef Honor, | 


C—Bull v. Rowe, 13 S. C. 355. 
IN Bank v. Commercial — 
ere Co., 163 Wis. 470, 157 NW 


Eng—Howard v. Hudson, 2 E. & 
1B. 10, 75 ECL 10, 118 Reprint 672. 
Ont.—Deoe v. Piquotte, 4U.c.Q. B. 


1O1. 
See also — § 120; Bigelow 
Ts. Del. 


Willis, §$ N 
ehfield, 5 Oh. 109, 


| 


v. Matthews, 6 | 


MeCormick, _ 23 | 
| Estop. (Sth ed) pw 6. 
er equitable/ 44 Del—Deoe v. Dowdall, 


¥ 


N. H—Stevens vy. Dennett, 51N.H.. 


| 


; a 


w 


‘11 AmR 757; 


§§ 19-21), 


morality, and justice,4® and in aecord with good 
conscience, honesty, and reason;*® and as such the 


[§ 20] A. Definition. 


to deny the facts adjudicated by a 
tent jurisdiction.*® 
{\aehis \ B. 


Fla.—Camp v. Moseley, 2 Fla. 171. 

Me.—Hallowell Nat. Bank y. Mars- 
ton, 85 Me. 488, 27 A 529. 

N. H.—Stevens vy. Dennett, 51 N. 
H. 324: 
hea C.—Armfield v. Moore, 44 N. C. 

Pa.—Waters’ App., 85 Pa. 528, 527, 
78 AmD 354. 

S. C.—Bull v. Rowe, 13 S. C. 355. 

“Plaintiff invokes the application of 
the principle of estoppel. Not that 
ancient legal species, confined within 
certain narrow iron rules, to be 
strictly construed, applicable to but 
a few cases and which shut out not 
only the truth but also the equity 
and justice of the individual case 
and was rightfully denominated ‘odi- 
ous’ Horn v. Cole, 51 N. H. 287, 289, 
12 AmR 111; Lyon vy. Reed, 8 Jur. 
762, Coke Litt. 352a; but of the 
more modern species, borrowed origi- 
nally from equity and hence de- 
nominated equitable estoppel.’ Hal- 
lowell Nat. Bank v. Marston, 85 Me. 
488, 493, 27 A 529. 

“This used to be considered harsh 
law, and it grew into a proverb that 


! Estoppel by record is 
the preclusion te deny the truth of matter set forth 
in a record, whether judicial or legislative, and also 


Judicial Record—1l. 


estoppels were odious; but the ob- 
servations of Mr. Smith, in conclud- 
ing his note on the Duchess of 
Kingston’s Case, (2 Smith Lead. Cas. 
718) strike us as just, and they shall 
conclude this opinion. ‘The truth 
is,’ says that excellent writer, ‘that 
the courts have been for some time 
favourable to the utility of the doc- 
trine of estoppel, but hostile to its 
technicality. Perceiving how essen- 
tial it is to the quiet and easy trans- 
action of business, that one man 
should be able to put faith in the 
conduct and representations of his 
fellow, they have inclined to hold 
such conduct and such representa- 
tions binding in cases where a mis- 
chief or injustice would be caused by 
treating their effect as revocable. 
At the same time they have been 
unwilling to allow men to be en- 
trapped by formal statements and 
admissions, which were perhaps 
looked upon as unimportant when 


made, and by which no man ever 
was deceived, or induced to alter his 
position. Such estoppels are still 
odious.” Waters’ App., supra. 

45. Del.—Doe v. Dowdall, 8 Del. 
369, 11 AmR 757. ; 

Fla.—Camp v. Moseley, 2 Fla. 171, 
197. 

Me.—Hallowell Nat. Bank v. Mars- 
ton, 85 Me. 488, 27 A 529. 


N. H.—Stevens v. Dennett, 51 N. 
H. 324. 

N. C.—Armfield v. Moore, 44 N. C. 
Dade 


Ss. C.—Bull v. Rowe,, 43S. C.. 355. 

Wis.—Union Bank v. Commercial 
Securities Co., 163 Wis. 470, 157 NW 
510. 

“The technicalities incident to es- 
toppels [especially in pais] are grad- 
ually giving way to considerations 
of reason and practical utility, and 
the Courts of the present day seem 
disposed to give force and efficacy 
to:'a doctrine which is based upon 
principles of justice and the purest 
morality.’ Camp v. Moseley, supra 
[quot Coogler v. Rogers, 25 Fla. 853, 
873, 7 S 391]. 

46. Doe v. Dowdall, 8 Del. 369, 377, 
Coogler v. Rogers, 25 | 
Mia, $53, 7 S. 391. | 


| 650; 


jley v. Budd, 14 Iowa 289; 


“The very purpose and intent of | 
the Goctrine, when properly under-| 


ESTOPPEL 


II. ESTOPPEL BY RECORD 48 


court of compe- 
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doctrine of estoppel subserves its true purpose as 
a plain, practical, fair, and necessary rule of law.‘7 


It is a well established rule that the records of a 
court of justice import absolute verity, and no one, 
whether or not a party to the proceeding in which 
it was made, may in a collateral proceeding impeach 


it by adducing evidence in denial of the facts of 


In General. 


stood, is to prevent fraud and false" 
hood; and it only closes the mouth 
of a party, when to let him- speak 
would be contrary to honesty and 
good conscience.” Doe y. Dowdall, 
supra. 

47. Allred v. Smith, 1385 N. C. 4438, 
47 SE 597, 65 LRA 924 [quot Arm- 
field v. Moore, 44 N. C. 157]; Bull v. 
Rowe, 13 S. C. 355, 369; Union Bank 
v. Commercial Securities Co., 163 
Wis. 470, 481, 157 NW 510. 

“The doctrine is not shifting and 
uncertain according to the caprice 
of the judge, but rests upon well- 
defined and fixed rules. Thus under- 
stood estoppels no longer deserve the 
epithet of ‘odious’ but are most use- 
ful agencies in the administration of 
justice.” Bull v. Rowe, supra. 

Estoppel “is entitled to the dis- 
tinction of being one of the greatest 
instrumentalities to promote’ the 
ends of justice which the equity of 
the law affords’? Union Bank v. Com- 
mercial Securities Co., supra. 

48. Conclusiveness of public docu- 
ments and records see Hvidence 
§§ 901-934, 13888-1441. 

Effect of enrollment of legislative 
act see Evidence § 1422. 

49. Swofford Bros. Dry Goods Co. 
VagOWen com Okl aoe aoe > aoe. 
LRA1916C 189 [cit Cyc]. See infra 
§§ 21-23. See also Counties § 336; 
Evidence §§ 1388-1441; Judgments 
[23 Cye 1215]. 

[a] “An estoppel founded upon 
matter of record.’”—Black L. D.; 
Burrill LD 

50. U. S.—McGoon v. Scales, 9 
Wall. 28, 19 "Le .ed. 545; Elliott. v. 
Peirsol, 1 Pet. 328, 7 L. ed. 164: 

Ala.—Carlisle v. Killebrew, 89 Ala. 


329, 6.8756. 6: DRA 617: Gray. .v; 
State, 63 Ala. 66. 
Ariz.i—Brandt v. Meade, 17 Ariz. 


34, 45, 148 P 297 [quot Cyc]. 
Ark.—McCoy v. State, 22 Ark. 308. 
Cal.—Peo. v. Holladay, 93 Cal. 241, 

29 P 54, 27 AmSR 186; Crim v. Kes- 


Sing) e289 -Calwna (8 2600 e104 res 
AmSR 491. 

Conn.—Douglass v. Wickwire, 19 
Conn. 489. 

Ga.—Archer vy. Guill, 67 Ga. 195; 
Weeks v. Reliance Fertilizer Co., 
(A.) 97 SE 664. 

Iil.— Kemper v. Waverley, 81 Ill. 
278; Harris v. Lester, 80 Ill. 307; 


McCormick Theological Seminary v. 
Thompson, 209 Ill. A. 184. 
Ind.—Indiana, etc., R. Co. v. Allen, 
TS sind (808 fo NE 4b os Ams mR 
Sauer v. Twining, 81 Ind. 366. 
Iowa.—Baxter v. Myers, 85 Iowa 
328, 52 NW 234, 39 AmSR 298; Far- 
Hampson 
Weare, 4 Iowa 13, 66 AmD 116. 
Ky.—Stevenson v. Flourney, 89 Ky. 
561, 13 SW 230, 11 KyL 745;, Paul v. 
Smith, 82 Ky. 451. 
eer vy. Brown, 38 La. Ann. 
Me.—Willard v: Whitney, 49 Me. 
235; Woodman v. Smith, 37 Me. 21. 
Md.—Barrick vy. Horner, 78 Md. 253, 
27 A 1111, 44 AmSR 283; Fridge v. 
State, 3 Gill & J. 103, 20 AmD 463. 
Mass.—Winchester v. Thayer, 129 
Mass. 129; Hendrick y. Whittemore, 
105 Mass. 23; Kelley v. Dresser, 11 
Allen 31 (holding that the record of | 
a magistrate acting judicially and 
within his jurisdiction in a criminal 
case cannot be impeached for fals- 
ity); Balch v. Shaw. 7 Cush, 282. 
Minn.—Turrell v. Warren, 25 Minn. ! 


V- 


which it purports to be a memorial.5° 


So a recital 


95 
‘Miss.—Murrah y. State, 51 Miss. 
652; Moore v. Ware, 51 Miss. 206. 
116 Mo. 636, 22 SW 794, 38 AmSR 
626; Yeoman v. Younger, 83 Mo. 424; 
field v. Hume, 91 Mo. A. 541. 
Mont.—Kleinschmidt v. Binzel, 14 
Nebr.—Pasewalk y. Bollman, 29 
Nebr. 519, 45 NW _ 780, 
N. H.—King v. Chase, 15 N. H. 9; 
41 AmD 675. 
N. Schriever, 135 N. 
65,)-34 INE 1001, 
Dyett v. Hyman, 129 N. Y. 351, 29 NE 
sall, 19 N. Y. 108; Campbell v. Butts,: 
3 N. Y. 173; Smith vy. Shaw, 12 Johns. 
N. 
248; Galloway v. McKeithen, 27 N. 
C. 12, 42 AmD 153; Jones v, Judkin's, 
Oh.—Calvin vy. State, 
60; Bigelow v. Bigelow, 4 Oh. 188, 
Or.—Morrill vy. Morrill, 
25 P 362, 23: AmSR 96, 11 LRA 155. 
Bac v. Titus, 41 Pa. 195, 80 AmD 
604. 
R. 
103 A 965, 970 [cit Cyc]. : 
Ss. C—Love v. Turner, 84 S. C. 
C, 578, 15 SH 722, 31 AmSR 894. 
Tenn.—Thacker v. Chambers, 5 
Harris, 83 Humphr. 451. 
Tex.—Wilkerson vy. Schoonmaker, 
803; Tadlock v. Eccles, 20 Tex. 782, 
73 AmD 213. 
65 VE. 


State v. Macdonald, 24 Minn. 48. 
Mo.—St. Joseph vy. Union R, Co. 
Weber v. Schmeisser, 7 Mo. 600; War- 
Mont. 31, 35 P 460, 43 AmSR 604. 
26 AmSR 
399, 
Y.—Bolton vy. 
AYES 18 LRA 242; 
261, 2 AmSR 533; Mersereau v. Pear- 
257. 
C.—Morris v. Gentry, 89 N. C. 
20 N. C. 591, 34 AmD 302. : 
12 Oh. St: 
19 AmD 591. 
20- Or. 96,: 
Pa.—Foss v. Bogan, 92 Pa. 296; 
I.—Mingo v. Rhode Island Co., 
178, 65 SE 1048; Sullivan y. Shell, 36 
Ss. 
Humphr, 313, 42 AmD 4381; Strong v. 
77 Tex. 615, 14 SW 223, 19 AmSR 
Vt.—Manning v. Leighton, 


84, 26 A 258, 24 LRA 684; Porter v. 
Gile, 47 Vt. 620. 
Va.—Arendall v. Arendall, 119 Va.: 
1, 89 SE 87, 88 [cit Cyc]; Newberry 
v. Dutton, 114 Va. 95, 75 SE 785; Lan- 


caster vy. Wilson, 27 Gratt. (68 Va.) 
624. 

W. Va.—Burner v. Hevener, 34 W. 
Va. 774, 12 SE 861, 26 AmSR. 
948, 

Wyo.—Graham vy. Culver, 3 Wyo. 


639, 29 P 270, 30 P 957, 31 AmSR 


105. rs 
Eng.—Rex v. Carlile, 2 B. & Ad. 
362,22) BICE.996,, 109) Reprint digs 


Reed v. Jackson, 1 East 355, 102 Re- 
print 137; Noon’s Case, 2 Leon. 67,, 
74 Reprint 363; Arundell v. Arundell, 
Yelv. 33, 80 Reprint 25. ; 

{a] Coke’s statement.—‘The rolls, 
being the records or memorials of 
the judges of the courts of record, 
impose in them such incontrollable 
credit and verity as they admit no 
averment, plea, or proof to the con- 
trary.” Coke Inst. p 260a, 

{b] A judicial record (1) is an in- 
strument, prepared by an officer of 
the court, whether in the form of a 
book or of a roll, containing a chrono- 
logical account of the proceedings 
of a court of justice and intended 
as a memorial thereof. See Herman 
Estop. & Res. Jud. § 22. (2) Nothing 


is part of the record which is not 
enrolled. Glynn vy. Thorpe, 1 B. & 
Ald. 153, 106 Reprint 57. Csi ain 


Emgland it was necessary to tran- 
seribe the proceedings on a roll of 
parehment. Coke Inst. p 260a. (4) 


|But in the United States paper has 


universally supplied the place of. 
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in a judicial record imports absolute verity, and all 
parties thereto are estopped from denying its 
An estoppel will not be predicated upon 
a portion of the record and of the facts, but upon 


truth.>* 


the whole thereof.°? 
[§ 22] 2. Judgments. 


as a judgment. 


made.®3 


res judicata.®* 


{§ 23] 3. Pleadings and Other Judicial Admis- 


parchment as the material for a rec- 
ord. Nugent v. Powell, 4 Wyo. 173, 
TSG come nao On AmSR 175.20) LRA 
199 [cit Hahn y. Kelly, 34 Cal. 391, 
94 AmD 742]. 

{c] All orders and entries made in 
the regular progress of the cause 
during term time are considered as 
emanating from the court, and im- 
port absolute verity and ‘estop the 
parties from disputing their correct- 
ness. Deslonde v. Darrington, 29 Ala, 
92: McCoy v. State, 22 Ark. 308. 

ta] Explaining mode of making 
record.—A record cannot be contra- 
dicted so far as it speaks; but where 
it sought to charge an officer whose 
signature appears thereto with negli- 
gence as to acts therein recited, proof 
of facts and circumstances relative 
to the mode in which it was made up 
is admissible to weaken the inference 
deducible from the signature. Strong 
v. Harris, 3 Humphr.-(Tenn.) 451. See 
also Evidence § 1388 et seq. 

fe] What is not a record.—The act 
of a sheriff in setting off exemptions 
is a ministerial act, and the record 
thereof not a judicial record. Hence 
there arises no estoppel by record 
to deny the right to such exemption. 
Ross v. Banta, 140 Ind. 120, 34 NE 
865, 39 NE 732, 

51. Ala.—Ex p. Rice, 102 Ala, 671, 
15 S 450; Thompson y. Thompson, 29 
Ala. 619; Deslonde vy. Darrington, 29 
Ala. 92. 

Ga.—Weeks v. Fertilizer Co., (A.) 
97 SE 664. 

T1].—McCormick ee aaa Semi- 
nary v. Thompson, 209 Ill. A. 184. 

Pa.—Anderson’s App., 4 Yeates 35. 
But compare Hess v. Heeble, 4 Serg. 
& R. 246 (holding that in’ special 
assumpsit plaintiff may give evidence 
inconsistent with the record of an- 
other action by him against the same 
defendant). 

Tenn.—Radford Trust Co. v. East 
Tennessee Lumber Co., 92 Tenn. 126, 
21 SW 329. 

[a] A record of the supreme court 
showing that a certain person was 
“sitting, by consent of counsel,” as 
special judge of such court in the 
absence of one of the commissioned 
judges thereof, cannot be collaterally 
attacked on petition for supersedeas 
in a case decided by such court 
while thus constituted, Radford 
Trust Co. v. East Tennessee Lumber 
Co., 92 Tenn. 126, 129, 21 SW 329. 

Conclusiveness of recital: 
ke A ae see Judgments [23 Cyc 

1292]. 

Of appearance by attorney see At- 

torney and Client § 128. 

52. Decker v. Berner’s Bay Min. 


Two sorts of estoppel 
arise from the record of a judgment; first, from 
the record considered as a memorial or entry of the 
judgment, and second, from the record considered 
As a memorial of the fact of the 
rendition of the judgment the record imports abso- 
lute verity and may be impeached by no one, wheth- 
er or not a party to the proceeding in which it was 
As a judgment, on. the other hand, the 
vecord has the further effect of precluding a re- 
examination into the truth of the matters decided; 
but in this aspect it is as a rule binding only upon 
the parties to the proceeding and their privies. This 
further and secondary effect of.the record consid- 
ered as a judgment is otherwise known as estoppel 
by judgment, the matters adjudicated being termed 


ESTOPPEL 


sions. 


[§§. 21-23 


The questions of the conclusiveness of the 
allegations of a pleading on the party interposing 
it,>> and of the admissibility of a pleading against 
the pleader as evidence of the facts alleged,°® 


whether in the same or a subsequent proceeding, do 


not strictly speaking fall within the scope of estop- 
pel by record, and they are accordingly elsewhere 
considered; and the same is true of admissions in 
court, agreed facts, stipulations, and sworn state- 
ments generally, such for instance as afidavite, 
made in a judicial or quasi-judicial proceeding.*? 

The rules as to the conclusiveness of allegations in 
pleadings in the same case ** do not apply with the 
same strictness in the case of pleadings in another 
case or proceeding.®® Although statements in plead- 
ings constitute solemn judicial admissions of fact 
requiring evidence to contradict them,°° independ- 
ent of the estoppel raised by the judgment in the 
case,® allegations or recitals in pleadings in a prior 
case or proceeding do not as a rule operate as a 
technical estoppel by record against the party mak- 


ing tbem, in a subsequent case, proceeding, or trans- 


action,®*? and a 


Co., 3 Alaska 280. 
58. Love v...Turner, 84 S. C, 178, 


65 SE 1043; Bigelow Estop. (5th 
ed) pp. 8, 35; Black Judgm. (2d ed) 
§§ 604, 605. See also Evidence 


§§ 1206, 1388. 
54, ‘Tallapoosa County Bank y. Sal- 
mon, 12 Ala. A. 589, 593, 68 S 542 


[cite yeT: See Evidence §§ 1206, 
aoe Judgments [23 Cye 1215 et 
seq 


55. See Pleading [31 Cyc 87]. See 
also Discovery §§ 39, 40; Equity 
§§ 564, 693. 

Failure to answer see Equity § 595; 
Judgments [23 Cyc 744 et seq]; 
Pleading [31 Cyc 607 et seq]. 

56. See Evidence §§ 370-396. 

57. See Evidence §§ 370-396. 

58. See Evidence § 370; Pleading 
[31 Cyc 87]. 

59. See Evidence § 870; and infra 
this section, 

60. See Evidence §§ 370-396; and 
Blanks y. Klein, 53 Fed. 436, 3 CCA 
585; Perry v. Simpson Waterproof 
Mfg. Co., 40 Conn. 313; Carter v. Ben- 
nett, 4 Fla. 283; Iowa County v. Hus- 
ton, 43 Iowa 485; Smith vy. Battjes 
Fuel, etc., Co., 204 Mich. 9, 169 NW 
943; Mason v. McCormick, 85 N. C. 
226; Hamilton vy. Zimmerman, 5 
Sneed (Tenn.) 39; McCowin v. Ter- 
rell, 9 Tex. Civ. A. 66, 29 SW 484. 

61. Peterson v. Warner, 6 Kan. A. 
298, 50 P 1091: Carradine vy. Carra- 
dine, 33 Miss. 698. 

[a] An attempt to invoke such an 
estoppel of record is in the nature 
of an estoppel by judgment and can 
arise and be invoked only. where the 
subject matter of the litigation and 
the parties are the same. De Bock 
v. De Bock, (Cal. A.) 184 P 890. 


Effect of former judgment see 
Judgments [23 Cye 1106 et seq]. 
Res judicata see Judgments [23 


Cye 1215 et seq]. 

62. U. S.—New Orleans v. Gaines, 
138 U. S. 595, 11 SCt 428 34 LL. ed. 
1102; Farmers’ L. & TDYCov-v, Oregon; 
etc., oR. Co., 67 Fed. 404; Cincinnat! 
Third Nat. Bank v. Humphreys, 66 
Hed? 872) [afi 7b Bedi "s52s021 CCA 
538]; Schindelholz v. Cullum, 55 Fed. 
885, 5 CCA 293; Blanks v. Klein, 53 
Fed. 436, 3 CCA 585; In re Kitzinger, 
14 F. Cas. No, 7,861. 

Ala.—MecLemore vy. Nuckolls, 37 
Ala, 662. 

Cal.—De Bock v. De Bock, (A.) 184 
P 890. 

Colo.—Yates vy. Hurd, 8 Colo. 348, 8 
PiLov5? 
eon pes v. Lockwood, 24 Conn. 


10 App. 
4 App. 198. 


D. C.—Posey v. Hanson, 
496; Keyser v. Pickrell, 


where the allegations or 


Ga.—Savannah, ete., R. Co. v. Pol- 
lard, 116 Ga. 297, 42 SE 525. 

Ill—Kamp v. Peo., 141 Ill. 9, 30 
NE 680, 33 AmR 270; Sholl v. Ger- 
man Coal Co., 139 Ill. 21, 28 NE 748; 
Union Mut. L. Irs. Co. v. Slee, 123 
Ill. 57, 13 NE 513; Mulvey vy. Gib- 
bons, 87 Til. 367. 

Ind.—Fowler v. Hobbs, 86 Ind. 131. 

Iowa.—WHikenberry v. Hdwards, 67 
Iowa 14, 24 SW 570; lowa County v. 
Huston, 43 Iowa 485. 

Kan.—Peterson y. Warner, 6 Kan. 
A. 298, 50 P 1091. 

Ky. — Water Supply Co. v. George- 
town, 81 SW 660, 26 KyL 327, 82 
SW 233, 26 KyL 570; Newport News, 
GLC. PR COtavA Mendell, 34 SW 1081, 
17 KyL 1400; Neurenberger y. Neu- 
Sy 29)" SW ~  GLs 5 2 Boe cy ia 

10. 

La.—Wiley v. Stewart, 83 S 260; 
Phillips v. Feliciana Cotton Oil Co., 
48 La. Ann. 404, 19 S 258; Lachman 
V¥. Block, 47 La. Ann. -505= L7iSi tbo. 
28 LRA 255; Herber vy. Thompson, 46 
La. Ann. 186, 14 S 504; State v. Voor- 
hies, 36 La. Ann. 1151; Thompson vy. 
Allison, 28 La. Ann. 733; New Orleans 
v. Sheppard, 10 La. Ann, 268. 

Md.—Young v. Mackall, 4 Md. 362. 

ee v. Randall, 5 Allen 

Mich.—Smith vy. Battjes Fuel, etc., 
Co., 204 Mich. 9, 169 NW 943. 

Miss. -Pigott v. Pigott, 112 Miss. 
873, 73 S 800; Carradine y. Carradine, 
33 Miss. 698. 

Mo.—Fitzgerrell vy. Federal Trust 
Co., 187 SW _ 600. 

Nebr.—Smullin. y. Wharton, 86 
Nebr. 553, 125 NW 1112. 

Nev.—Round Mountain Min, Co. vy. 
Round Mountain Sphinx Min. Co., 85 
Nev. 392, 129. P~ 308, 36 Nev.) 543) 
138 P71, 142° P 849. 

N. J.—-Schneider v. Schmidt, 82 N. 
De HG Sl, Sst Aw ous 

N. Y.—Mason v. Alston, 9 N.Y. 
28, 59 AmD.515; Bowers v. Smith, 
5 Silv. Sup. 107, r NYS 226; Meriam 
v. Harsen, 4 Edw. 74, 

N. C.—tLatta v. Catawba Electric 
Co., 146 N. C. 285, 59 SE 1028; Ethe- 
ridge v. Davis, iN. C. 293, 16 SE 

Oh.—Crofton ‘y. Cincinnati Bd. of 
Education, 26 Oh. St. 571. 

Okl.—Chicago, etc:, KR. Co. tv." Ma= 
shore, et OKI. 275, 96 P 630, 17 Ann 


fortiori, 


Cas 27 
Ohi Follet v. Mitchell, 42 Or. 
465, 69 P 916, 95 AmSR 780. 


Pa. —Morrett v. Philadelphia F. As- 
soc. 108 A 171; Lash v. Spayd, 141 
Pa. "360, 21 A 641. 

R. T.—Horton Vv. -Bassett) U7 UR. i. 
129,920 A, 234, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§ 23] 


recitals are not inconsistent with the position sub- 
sequently assumed by the pleader,** or where the 
other party did not accept or rely on the state- 
Of course no estoppel by ree- 
ord can be invoked where the allegations or recitals 
did not conclude the pleader in the prior proceed- 


nents or recitals.®4 


ESTOPPEL 


ing,®* as where the action was discontinued or dis- 


Tenn.—Tate v. ‘Tate, 126 Tenn. 
169, 148 SW 1042. 


Tex.—Norton v. Wochler, 31 Tex. 


Civ. A. 522, 72 SW 1025; McCown v. 
egies 9) Tex: Civ. ‘A, 66, 29 Siw 


Utah.—Hall v. McNally, 23 Utah 
606, 65 P 724. 

Va.—Tabb v. Cabell, 17 Gratt. (58 
Va.) 160. 

W. Va.—Robrecht vy. Marling, 29 
W. Va. 765, 2 SE 827. 

[a] Rule applied.—Declaration in 
injurei servant’s suit for malpractice 
against physician, wherein he averred 
that his condition of total disability 
was the result of malpractice, not 
ef the original accident, was held 
not to estop him, on the petition of 
the state accident fund for the right 
to cease weekly payments of com- 
pensation, from asserting that con- 
dition of total disability was due to 
the original injury, although it could 
be considered as evidence. Smith v. 
Battjes Fuel, ‘etc., Co., 204 Mich. 9, 
169 NW 943. 

[b] Such estoppels not favored.— 
Wilkinson vy. Thigpen, 71 Ga, 497. 

[c] Beason for rule.-—“It would be 
contrary to all principle to hold a 
party absolutely concluded by allega- 
tions which he had seen fit to make, 
or by grounds of defense which he 
thought fit to set up, in one suit, 
when he was afterwards sued by an- 
other party in an action involving 
the same matter. Such allegations 
or admissions are made with refer- 
ence to the particular suit, and can- 
not operate as estoppels beyond it; 
because as to strangers to it, there 
is no privity or mutuality; and as 
their rights are wholly unaffected by 
such allegations, admissions, or de- 
fenses, so must his rights, as against 
them, not be concluded thereby.” Car- 
radine y. Carradine, 33 Miss. 698, 
733. 

[d] Pleading not verified.—Blanks 
v. Klein, 53 Fed. 436, 3 CCA 585. 

[e] Pleading signed without read- 
ing it—Blanks v. Klein, 53 Fed. 436, 
3 CCA 585. 5 

63. U. S.—Block vy. St. Louis, etce., 
R. Co., 230 Fed. 118, 144 CCA 411. 

Colo.—First Nat. Bank v. Cone, 57 
Golo. 529, 143 P 569: 

Ga.—Savannah, etc., R. Co. v. Pol- 
lard, 116 Ga. 297, -42 SH 525. 

Ky.—Neurenberger v. Neurenber- 
ger, 29 SW 617, 16 KyL 710; Warren 
v. Hall, 6 Dana 450. 

La.—Roussel v. Railways Realty 
Co., 137 La. 616, 69 S 27; Davis v. 
Welch, 128 La. 785, 55 S 372; Smith v. 
Harrell, 16 La. Ann. 190. 

Mo.—Fitzgerrell v. Federal Trust 
Cor CA) 1870S w 6002 é 

N. J.—Schneider v. Schmidt, 82 N. 
J, Han 8). S8 eA P79. 


Or.—La Foillet v. Mitchell, 42 Or. 
465, 69 P 916, 95 AmSR 780. 
Pa.—Lindsay v. Dutton, 227 Pa. 


208, 75 A 1096. 

R. I.—Horton v. Bassett, 17 R. I. 
129, 20 A 234. 

Tenn.—Tate v. Tate, 12 Tenn. 169, 
148 SW 1042; McLemore vy. Charles- 


ton, ete. R. Co., 111 Tenn. 639, 69 
SW 338. 
64. Reynolds vy. Adden, 136 U. S. 


348, 10 SCt 843, 34 L. ed. 360; Wal- 
lace v. Matthews, 39 Ga. 617, 99 
AmD 473; Lachman v, Block, 47 La. 
Ann. 505, 17 S 153, 28 LRA 255; Mc- 
Clure v. Livermore, 78 Me. 390, 6 A 
pale 

65. U.;S.—Owensboro v. Owens- 
boro Waterworks Co., 243 U. S. 166, 
37 SCt 322, 61 L. ed. 650; Reynolds 
v. Adden, 136 U. S. 348, 10 SCt 843, 
34 L. ed. 360; In re Kitzinger, 14 F. 


Cas. No. 7,861. 

Ala.—Tumlin v. Tumlin, 195 Ala. 
457, 70 S 254. 

Cal.—Mellus v. Mellus, 2 Cal. Un- 
rep..Cas. 530,'8 P 1, 

Colo.—Central Trust Co. vy. Culver, 
23 Colo. A. 317, 129 P 253 [aff 58 
Colo. 834, 145 P 684]. 

Ga.—Mims v. Jones, 135 Ga. 541, 
69 SE 824. 

La.—Roussel v. Railways Realty 
Co., 137 a. 616, 69 S 27; Farley 
v. Frost-Johnson Lumber Co., 133 La. 
497, 638 S 122, LRA1915A 200, AnnCas 
1915C 717; Behrman y. Louisiana R., 
etc., Co., 127 La. 775, 54 S 25 [aff 235 
U.'S.) (164, 35) SCt: 62,59 1.) ied. 175]; 
State v. Sheriff, 45 La. Ann. 162, 12 

Wharton, 


S 189. 
Nebr.—Smullin vy. 86 
Nebr. 553, 125 NW 1112. 
Nev.—Round Mountain Min. Co. v. 
Round Mourtain Sphinx Min. Co., 
36 Nev. 543, 188 P 71, 35 Nev. 392, 
129 P 308, 141 P 849, 


N. _Y.—Richards sv. Robin, 178 
App. Div. 535, 165 NYS 780. 
Oh.—Crofton vy. Cincinnati Bd. of 


Education, 26 Oh. St. 571. 

Okl.—Chicago, etce., R. Co. v. Ma- 
shore, 21 Okl. 275, 96 P 630, 17 Ann 
Cas, 27%. 

Pa.—Alexander v. Morgan, 7 Pittsb 
LegJ 188. 

Tenn.—Tate v. Tate, 126 Tenn. 169, 
148 SW 1042; Barnes y. Brown, 1 
Tenn. Ch. A. 726, 

Tex.—Refugio v. Byrne, 25 Tex. 
193; Webb v. Cole, 56 Tex. Civ. A. 
185, 120 SW. 945. 

Utah.—Hall v. McNally, 23 Utah 
606, 765° Py W24: 

Va.—Tabb vy. Cabell, 17’'Gratt. (58 
Va.) 160. 

[a] Estoppels do not arise except 
as to statements of matters neces- 
sarily alleged as the basis of the 
cause of action or defense. In re 
Kitzinger, 14 F. Cas. No. 7,861. 

{b] Allegations in bili of particu- 
lars.—Chicago, etc., R. Co. v. Mashore, 
QUOK LG 275,596) "Pe 630, 117 AnnCas 
PoE 

[c] Allegations of legal conclu- 
sions.—Behrman v. Louisiana R., etc., 
Cor, (Lan Law Tb 54 S255) Faiths) 
WU. S! 164, Sou SCt) 62,559. 1. ed. 1751; 
Godwin v. Neustadtl, 47 La. Ann. 841, 
17 S 471; Chatfield v. Simonson, 92 
N. Y. 209, 12 AbbNCas 473; Barnes 
v. Barnes, 1 Venn. Ch. A, 726. 

[dad] Facts not in issue.—Blanks 
v. Klein, 53 Fed. 436, 3 CCA 585. 

[e] Mere matters of opinion.— 
State v. Voorhies, 34 La. Ann. 1151. 

[f] Pleading amended.—Savannah, 
ete, Re 4Co., vv. Bollard, p116y-Gatlt297, 
42 SEH 525; Greeley v. Thomas, 56 Pa. 
35. See also Evidence §§ 380-382; 
Pleading [31 Cyc 91]. 

{g] Pleading stricken.—Mims v. 
Jones, 135 Ga. 441, 69 SE 824. See 
Pleading [31 Cyc 91]. 

{h] Pleading withdrawn.—Mims v. 
Jones, 135 Ga, 541, 69 SE 824; Gree- 
ley v. Thomas, 56 Pa. 35. See also 
Evidence §§ 380-382; Pleading [31 


Cyc Vols 

66. U. S.—Marthinson v. Winyah 
Lumber Co., 125 Fed. 633; Turner v. 
Edwards, 24 F. Cas. No. 14,254, 2 
Woods 435. 


Colo.—Central Trust Co. v. Culver, 
23° Colo. (A. 317, 129 P 253. [aff 58 
Colo. 334, 145 P 634]. 


Ill.—Siegel v. Colby, 176 Ill. 210, 
52 NE 917. 

Iowa.—Shepard v. Pratt, 32 Iowa 
296. 
2 Kan.—Beeson v. Shively, 28 Kan. 
74. 

La.—Keough vy. Foreman, Mann. 


Unrep. Cas, 251. 


[210.J.] 1065 


missed, without a decision on the merits;®* nor 
where the allegations were made through inadver- 
tence or by mistake.®7 
so-called estoppels by record have been invoked 
with respect to material allegations or recitals in 
pleadings,®* but an examination of these authori- 


Nevertheless, in some cases 


Mo.—Walser vy. Wear, 141 Mo. 443, 
42 SW 928. 

N. H.—Thompson vy. Currier, 70 
N. H. 259, 47 A 76. 

N. C.—Slade v. Sherrod, 175 N. C. 
346, 95 SH 557. : 

ila Nonsuit.—Plaintif€é is not 

estopped by his pleadings in an ac- 
tion which did not result in judg- 
ment, but merely a voluntary non- 
suit. Slade v. Sherrod, 175 N,. C. 
346, 95 SE 557. See also State v. 
Thompson, 117 La. 102, 41 S 367 
(recognizing rule). 

[b] Settlement before decision on 
the merits.—Thompson y. Currier, 70 
IN RED 259, AN VALET 6S 

67. U. S.—Carson v. Hyatt, 118 U. 
S. 279, 6 SCt 1050, 30 L. ed. 167. 
hee C.—Manogue v. Bryant, 15 App. 

Fla.—Carter v. Bennett, 4 Fla. 283. 

Ga.—Savannah, ete., R. Co. v. Pol- 
lard, 116 Ga. 297, 42 SE 525; Wallace 
v. Matthews, 39 Ga. 617, 99 AmD 473. 

Ill.—Gillespie v. Gillespie, 159 Ill. 
84, 42 NE 305. 

Iowa.—Smith v. Cramer, 
413. 

La.—Watkins vy. Cawthon, 33 La. 
Ann. 1194; Lusk v. Benton, 30 La. 
Ann. 686; Martin v. Boler, 13 La. 
Ann. 369; Keough y. Foreman, Mann. 
Unrep. Cas. 251. 
ae H.—Blain v. Patterson, 47 N. H. 

N. J.—Marsh vy. Mitchell, 26 N. J. 
Ho.9497 [atti 27a Ney. Mali 63igs 

N. Y.—Ginsberg v. Sherman, 163 
NYS 1058. 

Pa.—Morrett v. Philadelphia Fire 
Assoc., 108 A 171. 

Tenn.—Tate v. Tate, 126 Tenn. 169, 
148 SW 1042; Harris vy. Columbia Wa- 
ter, etc., Co., 114 Tenn. 328, 85 SW 
897; Chilton v. Scruggs, 5 Lea 308; 
Singleton v. Ake, 3 Humphr. 626. 

See also Evidence § 376. 

Mistake in election of remedy see 
Election of Remedies §§ 17, 28. 


39 Iowa 


68. U. S.—Great Falls Nat. Bank 
v. McClure, 176 Fed. 208, 99 CCA 
562. 

D. C.—Staats v. Bigelow, 9 D. €. 
367. 

Fla.—Warren v. Warren, 73 Fla. 
VGA [U5 Sasso. 

Ga.—Suddeth v, Collins, 144 Ga. 
496, 87 SE 656, AnnCas1918A 106; 


Georgia Trust Co. v. Wallace, 143 Ga. 
214, 84 SE 538; Mims y. Johnson, % 
Ga. A. 850, 70 SE 139. 

Ill.—Forthman v. Deters, 206 Ill. 
159, 69 NE 97, 99 AmSR 145; Bourke 
v. Hefter, 104 Ill. A. 126 [aff 202 Ill. 
321, 66 NH 1093]; Chicago, etce., R. 
Co. v. Merriman, 95 Ill. A. 628. 

Ind.—Ogden v. Rowley, 15 Ind. 56. 

Iowa.—Scott v. Scott, 162 Iowa 261, 
143 NW 1103; Meirkord v. Helming, 
139 Iowa 487, 116 NW 785; Clay Dist. 
Tp. v. Buchanan Dist., 69 Iowa 88, 28 
NW 449; Kramer v. Kramer, 68 fowa 
567, 27 NW 757; Rump v. Schwartz, 
§7 Iowa 471, 23 NW 736. 

Kan.—Hutchings v. Missouri, etc., 
R. Co., 98 Kan. 225, 158 P 62; Linn v. 
Ziegler, 68 Kan. 528, 75 P 489. 

Ky.—Myrick v. Hembree, 136 Ky. 
110, 123 SW 668; Stine v. Goodman, 
92 SW 612, 29 Kyl 221;- Layre v. 
Layre, 90 SW 555, 28 KyL 810; Hill 
v. Spaulding, 55 SW 204, 21 KyL 
1383; Durrett v. Stewart, 88 Ky. 665, 
11 SW 773, 11 KyL 172; Turnbow 
v. Broach, 12 Bush 455; Pipes v. 
Brand, 11 KyL 721. 

La.—Walker v. Walker, 37 La. Ann. 
107; State vy. Judges Orleans Parish 
Ct. of App., 34 La. Ann. 1220; Gilmer 
v. O’Neal, 32 La. Ann. 979; Durham 
v. Williams, 32 La. Ann. 962; Con- 
cordia Parish School Dist. v: Hernan- 
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ties ®® will usually disclose the presence of facts or 
circuustances under which the pleader might have 
been estopped or concluded other than by a tech- 
nical estoppel by record,’® as where his admissions, 
allegations, or recitals were inconsistent with the 
position he sought subsequently to assume,’ to the 
detriment or prejudice of one who properly had a 


dez, 31 La. Ann. 158; Fowler vy. Stev- 


ens, 29 La. Ann. 3853; McQueen v. 
Sandel, 15 La, Ann. 140; Webster v. 
Smith, 6 La. Ann, 719; Farrar v. 


Stacy, 2 La. Ann. 210. 

Me.—Barnes v. Taylor, 29 Me. 514. 

.Md.—Scanlon vy. Walshe, 81 Md. 118, 
31 A 498, 48 AmSR 488. 

Mass.—Washburn Crosby v. Bos- 
ton, etc., R. Co., 180 Mass. 252, 62 
ade 590; Montague v. Smith, 13 Mass. 

96. 

Mo.—Cashion v. Gargus, 267 Mo. 68, 
183 SW 301; Fiene v. Kirchoff, 176 
Mo. 516, 75 SW 608; Mayes v. Cun- 
ningham, (A.) 204 SW 404; Reichla 
v. Gruensfelder, 52 Mo. A. 43. 

.. Nev.—Alexander y. Archer, 21 Nev. 
22, 24 P 373. 

N. H.—Vigno y. Vigno, 106 A 285. 

N. J.—McGee v. Smith, 16N. J. Eq. 
462. 

N. M.—Des Moines Home Sav. Bank 
v. Woodruff, 14 N. M. 502, 94 P 957; 
Conklin v. Cunningham, 7 N. M. 445, 
38 PI170: 

N. Y.—Prince v. Schlesinger, 116 
App. Div. 500, 101 NYS 1031 [aff 190 
N. Y. 546, 83 NE 1130]; Howells v. 
McGraw, 97 App. Div. 460, 90 NYS 1; 
Schreyer v. Schreyer, 43 Misc. 520, 
89 NYS 508 [aff 101 App. Div. 456, 
91 NYS 1065 (aff 182 N. Y. 555, 75 
NE 1134)]; Le Boeuf v. Gray, 42 
Mise. 632, 87 NYS 597; Cunningham 
v. Trolan, 37 Misc, 822, 76 NYS 890; 
Hong Sing v. Wolf Fein, 33 Misc. 608, 
67 NYS 1109; Mattey Const. Co. v. 
The Junction, Inc., 170 NYS 35; Stuy- 
vesant v. Grissler, 12 AbbPrNS 6. 

. N. C.—Jenkins Bros. Shoe Co. v. 

Renfrow, 151 N. C. 323, 66 SE 212, 
25 LRANS 231; Hardy v. Williams, 
Sov IN GG. 2A998: 

Oh.—Morton y. Outland, 18 Oh. St. 
883; Carlisle v. Fcster, 10 Oh. St. 198; 
Wallace v. MeMicken, 2 Disn. 564. 

Or.—Mays v. Morrell, 65 Or. 558, 
132 sR 714; 

Pa.—Taylor vy. Parkhurst, 1 Pa. 197; 
Wills v. Kane, 2 Grant 60; Spaulding 
v. Eimer, 3 Pittsb. 306, 

Ss. Co bomp line v. Augusta, 
R: -Co.;) 2178S. Ee: 420% 

Sa erst rosh Threshing Mach. 
Co, v. Pederson, 6 S. D. 140, 60 NW 
747. 

Tenn. —Tate v. Tate, 126 Tenn. 169, 
148 SW 1042; Pitts v. Gilliam, 1 Head 


549, 

Tex.—Texas Mobile Plow Co. v. 
Klapproth, (Civ. A.) 164 SW 399; 
Milby -v. Hester, (Civ. A.) 94 SW 
178. 

Va.—Colley v. Summers Parrott 
Hardware Co., 119 Va, 439, 89 SE 906, 
AnnCas1917D 375. 

Wis.—Wilson y. Groelle, 83 Wis. 
530, 53 NW 900. 

- [a] Verified pleadings.—Sheppard 
v. Hamilton, 29 Barb. (N. Y.) 156; 
Van Orman v. Phelps, 9 Barb. (N. Y.) 
500; Garber v. Doerscm, 117 Pa, 162, 
41 A 777; Grier v. Canada, 119 Tenn. 
17, 107 SW 970; Colley v. Summers 
Parrott Hardware Co., 119 Va. 489, 
89 SE 906, AnnCas1917D 875. 

[b] Affidavit of illegality—Mims 
v. Johnson, 8 Ga. A. 850, 70 SH 
13:9) 

69.. See cases supra note 68. 

70. See cases supra note 68. 

Conclusiveness: of pleadings in 
same case see Pleading [31 Cyc 87]. 
-Disclaimer see Ejectment § 130. 

Election of remedy see Hlection of 
Remedies §§ 338, 384. 

Equitable estoppel see infra §§ 226-— 
240. 

Evidence, of former. pleadings see 
‘Bvidence § 870 et.seq. .. 


ete., 


ESTOPPEL 


Die estoppel see infra §§ 226— 
7L. See cases supra note 68; and 
infra §§ 232-237. 

[a] One action at law, the other 
in equity.—(1) It has been held that 
pleadings in an equity suit will not 
estop the pleader in a subsequent 
action at law (McLemore y. Nuckolls, 
37 Ala. 662; Posey v. Hanson, 10 App. 
(D. C.) 496; Lindsay v. Dutton, 227 
Pa.208, 75 A 1096), (2) and vice 
versa (Cook v. Automatic Fire Pro- 
tection Co., 228 Fed. 192). See also 
supra text and note 62. (3) But this 
rule has not generally been observed 
where otherwise an estoppel could be 
successfully invoked within the rule 
of the text. Great Falls Nat. Bank 
v. McClure, 176 Fed. 208, 99 CCA 562; 
Neurenberger v. Neurenberger, 29 SW 
617, 16 KyL 710; Mobberly v. Mob- 
berly, 60 Mo. 376; Everett v. Stokes, 
19 S. D. 242, 103 NW 20. See also 
infra §§ 232-237. 

72. State v. Judges Orleans Parish 
Ct. of App., 34 La. Ann. 1220; Steven- 
son v. Saline County, 65 Mo. 425; 
Morrett vy. Philadelphia Fire Assoc., 
(Pa.) 108 A 171. See also cases supra 
note 68; and infra §§ 226-240. 

Rotre Del.—Tubbs v. Lynch, 4 Del. 

i, 

Ill— Gebhardt v. Reeves, 75 Ill. 301. 

Minn.—Bean v. Schmidt, 43 Minn. 
505, 46 NW 72. 

Peace es buts v. Doe, 21 Miss. 

N. Y.—Matter of New York, 155 
App. Div. 905, 140 NYS 124. 

N. C.—Pass v. Lea, 32 N. C. 410. 

Pa.—Garber v. Doersom, 117 Pa. 
162. DA SAN a 

74, Cal.—Bollinger v. Wright, 143 
Cal. 292, 76 P 1108; Nieto y. Carpen- 
ter, 21 Cal. 455, 

Iowa.—In re Robb, 134 Iowa 195, 
111 NW 803. 

Mass.—Gardner y. Bean, 124 Mass. 


Bons Owen v. Bartholomew, 9 Pick. 
20. 

Mich.—Place vy. Place, 139 Mich. 
509, 102 NW 996; Steckert v. Hast 
Saginaw, 22 Mich, 104. 

Mo.—Reichla v. Gruensfelder, 52 
Mo. A. 43. 
bee Y.—Meltzer v. Doll, 91 N. Y. 
365. 

75. Ala.—Brown y. French, 159 
Ala. 645, 49 S 255. 

Ga.—Cohen v. Broughton, 54 Ga. 


296; Weeks v. Reliance Fertilizer Co., 


(A.) 97 SE 664. 
Tll.—Towle v. Quante, 246 Ill. 568, 
92 NE 967; Love v. Peo., 94 Till. A. 


237; Trogdon vy. Cleveland Stone Co., 
53 Ill, A. 206. 

wd By ace ove v. Anderson, 4 KyL 
ee eae v. Pardo, 26 La. Ann. 

4; 

Mich.—Carver  v. 
Plank-Road Co., 126 Mich. 
NW 1082. 

S. D.—Brewster v. Miller, 31 S..D. 
613, 141 NW 778. 

See also Evidence § 386. 

76. Del.—Sharp v. Swayne, 17 Del. 
210, 40 A 113. 

La.—Lachman vy. Block, 47 La. Ann, 
505, 17 S 1538, 28 LRA 255; Sacket v. 
Hooper, 3 La, 104. 

N. Y.—Maybee y. Sniffen, 16 N. Y. 
560; Colvin v. Shaw, 79 Hun 56, 29 
NYS 644; Livingston v. New York El. 
R.. Co., 60. Hun’ 473, 15. NYS‘ 191)! 21 
CivProc 210. 

Tex.—Wetzel v. Simon, 87 Tex. 403, 
28 SW 274, 942. 

Wis. —Wright v. Pratt, 31 Wis. 99. 

77. [a] Estoppel.— Sullivan v. 


Detroit, etc., 
458, 85 


a 
For’ later cases, developments and shangos in the law see cumulative Annotations, same title, page an¢ note number. - 


Vans ee 


[§ 23 


right to rely upon such admissions or statements.”” 
Applying the same rules a petitioner may 7% or may 
not 7 be estopped by the statements made in his pe- 
tition, and an affiant may *® or may not*® be es- 
topped by his affidavit. Similarly so-called estoppels 
by record have been invoked as to admissions and 
stipulations in court,’’ and motions, orders, rulings,’® 


Colby, 71 Fed. 460, 18 CCA 193; 
Haralson v. George, 56 Ala. 295; Pool 
v. Devers, 30 Ala. 672; In re Kennedy, 
120 Cal. 458, 52 P 820 [rev 129 Cal. 
384, 62 P 64]; Perry v. Simpson 
Waterproof Mfg. Co., 40 Conn. 313; 
Post v. Williams, 33 Conn, 147; Wood- 
ruff, etc., Iron Works v. Stetson, 31 
Conn. 51; Metropolitan L, Ins. Co. v. 
Burch, 39 App. (D. C.) 397; Mahoney 
v. Marshall, 3 Ida. (Hasb.) 484, 31 
P 809; Peo. v.. Weber, 164 Tll. 412, 


45 NE 723; Morrison -v. Hedenberg, 
138 Ill. 22, 27 NE 460; Hopper v. 
Hopper, 19 Ill. 219; Barto vy. Harrison, 


138 Iowa 413, 116 NW 317; Hyatt v. 
Burlington, ete., R. Co., 68 Iowa 662, 
27 NW 815; Cornell University v. 
Parkinson, “09 Kan. 365,53 PRP) 138; 
York v. Jellico Coal Co., 76 SW 532, 
25 KyL 927; Coleman v. Jones, 131 
La. 803, 60 S 243; Gaudet v. Gauth- 
reaux, 40 La. Ann. 186, 3 S 645; 
Compton y. Sandford, 30 La. Ann, 838; 
Lacey v. Wanles, 28 La. Ann. 158: 
Bender v. Belknap, 23 La, Ann. 764; 
Devall v. Watterston, 18 La. Ann. 
136; Denton v. Erwin, 5 La. Ann. 18; 
Gridley v. Conner, 4 La. Ann. 416; 
Neal v. Hopkins, 87 Md. 19, 39 A 
322; Elwood v. Lannon, 27 Md. 200; 
Bassett .v. Granger, 140 Mass. 183, 
4 NE 228; Walker v. King, 2 Miss. 17; 
In re Jarboe, 227 Mo. 59, 127 SW 26; 
Cochran y. Thomas, 131 Mo. 258, 33 
SW 6; Blain v. Patterson, 47 N. H. 
523; Binns y. Slingerland, 55 N. J. 
Eq. 55, 386 A 277 [rev 56 N. J. Eq. 
413, 39 A 712]; Marsh v. Mitchell, 26 
Nev J; Hq. 49% fafl 27 Ne Jo Bat -63L}; 
Peo, v. Witherbee, 178 App. Div. 368, 
164 NYS 915; Fleming vy. Strohecker, 
117 N. C. 366, 23 SE 440; McEwen v. 
Jenks, 6 Lea (Tenn.) 289; House v. 
Wakefield, 2 Coldw. (Tenn.) 325; 
Taylor v. Badoux, (Tenn. Ch. A.) 58 
SW 919; Portis v. Hill, 30 Tex. 529, 
98 AmD 481; Lamar County v. Tal- 
ley, (Tex. Civ. A.) 94 SW 1069. 

{b] No estoppel.—Rhodes v. Rhodes, 
36 Apps (D. Cy" 26135 Carter Ben- 
nett, 4 Fla. 283; Rich v. Fidelity, etc., 
Co., 126 Ga. 466, 55 SE 336; Wallace 
v. Matthews, 39 Ga. 617, 99 AmD 473; 
Hamilton vy. Hamilton, 84 SW 1156, 
27 Kyl 298; Kenton Ins. Co. v. Ken- 
ton First Nat. Bank,. 93 Ky. 129, 19 
Sw 185; Lanphier’s. Succ., 104 ‘La. 
384, 29 $ 122; Boyd v. Davis, 7 Mass. 
359: Church vy. Clapp, 47 Mich. 257, 10 
NW 362; Carlisle v. Gunn, 68 Miss. 
243, 8 S 748; Carradine v. Carradine, 
33 Mis. 698; Yule v. Black, 25 Nebr. 
572, 41 NW 394; Yule v. Webster, 
25 Nebr. 560, 41 NW 391; Harrison 
v. Wilkin, 78 N. Y. 390; Almy vy. 
Thurber, 12 AbbNCas 459, 65 HowPr 
481 [aff 99 N. Y. 407, 2 NE 49]; Hol- 
comb v. Brickley, 12 R. I, 255; Gulf 
City Trust Co. vy. Hartley, 20 Tex. 
Civ. A. 180, 49 SW 902; Gentry. v. 
Poteet, 59 W. Va. 408, 53 SE 787. 

{[c] Admissions of a party or his 
counsel in a case do not’as a rule 
operate aS an estoppel of record 
as against such agrees ME he 3 v. 
Piekrell, 4 App. (DD. C.y a 

‘Estoppel in pais see ine S231. 

Evidence of stipulation see Evi- 
dence: § 385. 

78. [a] Estoppel.—Mootry v. Gray- 
son, 104 Fed. 613, 44 CCA 83; Aitna 
L. Ins. Co. v. Lyon County, 82 Fed. 
929; Thompson v. Perryman, 45 Ala. 
619; Deslonde vy. Darrington, 29 Ala. 
92: ‘Dintleman v. Gilbert, 140 Tl. SOT 
30’ NB 766;- Shepherd y. Phillips, 7 
, La, Ann, 458: Wright v. U. S. Bank, 
ba La, Ann. 123: Stevenson! v. Saline 
Nephed 65 Mo. 425: Newell v. Meyen- 
dorff, 9 Mont. 254, 23 P 333, 18 AmSR 


‘ 
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and the like.7® 
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In order to apply the doctrine of 


estoppel as to such matters, statements in favor 
of the pleader or declarant as well as_ those 
against his interest must be taken into considera- 


tion.®° 


[§ 24] ©. For or against Whom Estoppel Op- 


bind parties will also bind their privies,®* but. to. 
that extent only.®? 
on parties and their privies and can be used neither 
by §° nor against ®4 strangers. 


So these estoppels operate only 


Estoppels by record 


are mutual, and cannot be insisted on by cae who 


erates. Hstoppels of record to the extent that they 


| 


[§ 25] A. Definition, Nature, 


Hstoppel by deed is a bar which precludes a party 
to a deed, and his privies from asserting as against 
the other and his privies any right or title in dero- 
gation of the deed, or from denying the truth of 


any material fact asserted in it.8? 


estoppel by deed is appled in order to avoid cir- 
cuity of action,*® and to compel the parties to ful- 


fill their contracts.*? 


Unlike estoppels in pais a technical estoppel by 
deed may conclude a party without reference to the 


moral qualities of his conduct.®° 
Change of position necessary. 


738, 8 LRA 440; Whitney v. Belden, 
4 Paige (N. Y.).140. 

[b] No estoppel.—Ford v. Doyle, 
44 Cal. 635; Murray v. Jones, 50 Ga. 
109; Hamilton v. Young, 81 SW 682, 
26 KyL 447; Covington, etc, R. Co. 
v. Bowler, 9 Bush. (Ky.) 468; McClure 
v. Livermore, 78 Me. -390, 6 A 11; 
Stanton v. Boschert, 104 Mo, 393, 16 
SW 393; Carroll County v. Collier, 22 
Gratt. (63 Va.) 302. 

79. Compromise see Compromise 
and Settlement §§ 35-387. 

; Findings see Judgments [23 Cyc 

227). 

Tender see Tender [38 Cyc i162]. 

Verdict see Judgments [23 Cyc 
1227]; Trials [38 .Cyc-19021], 

80. Central Trust Co. v. Culver, 23 
Colo. A. 317, 129 P 253 [aff 58 Colo. 
334, 145 P 684]. 

81. Gillam v. Edmonson, 154 N. C. 
127, 69 SE 924. See Judgments [23 
Cyc 1215 et seq]. 

82. Gillam v. Edmonson, 154 N. C. 
127, 69 SE 924. See Judgments [23 
Cyc 1215 et seq]. 

83. Cecil v. Cecil, 19 Md. 72, 81 
AmD 626; Dahlman y. Forster, 55 
Wis. 382, 13 NW 264. 

84. Cecil v. Cecil, 19 Md. 72, 81 
AmD 626; Alexander v. Walter, 8 Gill 
(Mass.) 239, 50 AmD 688; Dahlman 
v. Forster, 55 Wis. 382, 13 NW 264. 
See Judgments [28 Cye 1215 et seq]. 

85. Groshon y. Thomas, 20 Md. 
234; Cecil v. Cecil, 19 Md. 72, 79, 81 
AmD 626; Alexander v. Morgan, 7 
PittsbLegJ (Pa.) 188. 

“He that shall not be concluded by 
the record or other matter, shall not 
conclude another by it.” Cecil v. 
Cecil, supra. 

86. See also Landlord and Tenant 
[24 Cyc 934 et seq]; Mortgages [27 
Cyc 1131]; Vendor and Purchaser [39 
Cye 1292]. ee 

87. Ga.—Fields v. Willingham, 49 
Ga. 344. 

Ind.—McAdams v. Bailey, 169 Ind. 
518, 82 NH 1057, 124 AmSR 240, 13 
LRANS 1003. 

Ky.—Cornelius v. Kinnard, 157 Ky. 
50, 51, 52, 162 SW 524 [quot Cye]; 
Simmons v. patel a Ky. 85, 90, 
150 SW 59 uot Cyc]. 

pul yaaa Bartlett, 107 Me. 351, 
355, 78 A 456, 32 LRANS 1075 [quot 
eycl. 

rare at vy. City Realty, etc., 
Co., 208 Mo, 501, 160 SW 614. 

N. Y.—Pedro y. Pedro, 71 Misc. 296, 
Lok NYS. 997, 

N. D.—Erickson vy. Wiper, 33 N. D. 
193, 157 NW 592. ; 

W. Va.—Summerfield y. White, 54 
W. Va. 311, 46 SEH 154. 

Eng.—Bowman y. Taylor, 2 A. & BE, 
290, 29 ECL 142, 111 Reprint 108. 

It is “a preclusion against the com- 
petent parties to a valid sealed in- 
strument and their privies, to deny 


III. ESTOPPEL BY DEED °¢ 
and Essentials, 


[§ 26] 
Grantor. 
The doctrine of 


is himself not bound thereby.*® 


deed is not created or enforceable unless there has. 
been a change in the situation of one of the parties 
in reliance on the deed.°! 

B. General Rule—l. 
A person who assumes to convey an es- 
tate by deed is estopped, as against the grantee, to. 
assert anything in derogation of the deed.°? 
will not be heard, for the purpose of defeating the 


Estoppel against. 


title of the grantee, to say that at the time of the 


conveyance he had no title, or that none passed by 
the deed, nor can he deny to the deed its. full op- 


eration and effect as a conveyance.®? 


An estoppel by 


its force and effect by any evidence 
of inferior solemnity.” Bigelow 
Estop.. (5th ed) p 332 [quot Fields v. 
Willingham, 49 Ga, 344, 351; Pedro 
eu 71 Misc. 296, 299, 127 NYS 

[a] The principle is that where a 
man has entered into a solemn en- 
gagement by deed under his hand and 
seal as to certain facts he shall not 
be permitted to deny any matter 
which he has so asserted. Bowman 
v. Taylor, 2 A. & EH. 278, 290, 29 ECL 
ed 111 Reprint 108 (per Taunton, 


) 

[b] Estoppel and rebutters distin- 
guished.—Estoppels and rebutters are 
essentially different in their nature, 
both frequently producing the same 
results. “A rebutter operates on the 
right of action to the estate. It 
operates as to strangers as well as 
between parties and privies; which is 
a consequencé flowing from its opera- 
tion on the right to the estate. An 
estoppel operates entirely as to facts; 
its effect is to conclude the par- 


ties from making, and of course, prov- |, 


ing the facts to be otherwise than 


(they are stated or acknowledged to 


be in a deed or other transaction out 
of which the estoppel arises.” Sum- 
merfield vy. White, 54 W. Va. 311, 319, 
46 SE 154 [quot Taylor v. Shufford, 
Ly N.G. .116,.127,.15 AmD. 512, 514]. 

88. Casey v. Inloes, 1 Gill (Md.) 
430, 39 AmD 658; Jackson v. Wal- 
dron, 13 Wend. (N. Y.) 178; Bucking- 
ham vy. Hanna, 2 Oh, St. 551. 

89... Potomac , .Dredging ..Co. _v; 
Smoot, 108 Md. 54, 69 A 507, 510; 
Casey v. Inloes, 1 Gill (Md.) 430, 39 
AmD 658. 

90. McAdams vy. Bailey, 169 Ind. 
518, 82 NE 1057, 124 AmSR 240, 13 
LRANS 1008. 

Estoppel in pais see infra § 204 et 
seq. : 

91. Erickson v. Wiper, 33 N. D. 
1938, 157 NW 592; Haugen v. Skjerv- 
heim, 13 N. D. 616, 102 NW 311. 

[a] Reason for rule.—‘‘An estop- 
pel was never intended to work a 
positive gain to a party, but its whole 
office is to protect him from a loss 
which, but for the estoppel, he could 
not escape.” Erickson vy. Wiper, 33 
N. D. 193,:212, 157 NW 592, 599; Gjer- 
stadengen v. Hartzell, 9 N. D. 268, 
277, 83 NW 2380, 81 AmSR 575. 

92. See cases infra note 93. 

93. U. S.—Jenkins v. Collard, 145 
U. S. 546, 12 SCt 868, 36 L. ed. 812; 
Ketchum v. Pleasant Valley Coal Co., 
257 Fed. 274; Cassidy v. Silver King 
Coalition Mines Co., 199 Fed. 100, 117 
CCA 640; Patrick v. Leach, 2 Fed. 
120, 1 McCrary 250. 

Ala.—Cox v. Brown, 73 S 964; Har- 
per v. Martin, 194 Ala. 524, 69 S 930 
[quot Cyc]; Tew v. Henderson, 116 
Ala. 545, 28 S 128. 


Sale of chattels. 


It has similarly been held that: 


Alaska.—Morency v. Floyd, 2 Alas- 
ka 194. ‘ 
Ariz.—Cunningham y. Costello, 16. 
Ariz. 479, 147 P 714. 
ie Oey v.. McMullen, 187 SW 
Cal.—Stinchfield v. Gillis, 96 Cal.: 
33, 30 P 839; De Frieze v. Quint, 94, 
Cal. 653, 30 P 1, 28 -AmSR 1513: 
Emeric v. Alvarado, 90 Cal. 444,27 P 
356; Belcher €onsol. Gold Min. Co. v.. 
Deferrari, 62 Cal. 160; Dodge v. Wal-, 
ley, 22 Cal. 224. 88 AmD 61; Elliotts 
v. Merchants’ Bank, ete., Co., 21: Cal,. 
A. 536, 132 P.280;..Shaw v., Caldwell, 
16 Cal. A. 1, 115 P 941; Baumgarten: 
v. Mitchell, 10 Cal. A. 48, 101 P 483: 
Mascarel vy. Mascarel, 3 Cal. A. 501, 
SERPR6 17. ae) ‘ 
Colo.—Drake yv. Root, 2 Colo. 685. 
Conn.—Smith v. .Moodus,: Water 
Power Co., 35 Conn. 392;.Stow ‘vw 
Wyse, 7 Conn. 214, 18 AmD 99,.- 
D. C.—Morris v. Wheat, 8 App. 379., 
Ga.—Hall v. Collier, 146 Ga. 815, 
92 SE 536; Walker v. Walker, 139 Ga.. 
547, 77 SE 795, a yiGhe 
Ill.—Kearney v. Kirkland, 279 Ill. 
‘516, 117 NE 100; Hull v. Glover, 126: 
\Ill. 122, .18 NE 198; Dobbins *. v-: 
Cruger, 108 Ill. 188; Needham -v. 
Clary, 62 Ill. 344; Wead v. Larkin,. 
54 Ill, 489, 5 AmR 149; Jones y. King, 


25) dled Sou \ 

Ind.—Neely .v. Boyce, 128 Ind. 1, 
27 NE 169; Chamberlin vy. Myers,: 
(A.) 120 NE 600, 602 [cit Cye]; Beas- 
Wwe v. Phillips, 20 Ind. A, 182, 50 NE 
488. 

Iowa.—Irish v. Steeves, 154 Iowa: 
286, 1384 NW 634; Van Husen v. 
Omaha Bridge, ete., R. Co., 118 Iowa 
366, 92 NW 47; Thomas y. Stickle, 
32 Iowa 71. 

Kan.—Madden v. State, 68 Kan. 658,: 
75) P-1028. 

Kky.—lIllinois Cent. R. Co. v. Taylor, 
164 Ky. 150, 175 SW 26;.165 Ky. 503, 
177 SW 2938; Cornelius v. Kinnard, 
157 Ky. 50, 51, 52, 162 SW 524 [quot, 
Cyc]; Smith vy. Johns, 154 Ky. 274, 
157 SW 21; Simmons v. Simmons, 150. 
Ky. 85, 150 SW 59 [quot Cye]; Gal- 
baugh vy. Rouse, 104 SW 959, 31 Kyl 
1195; Clay v. Chenault, 123 Ky. 615, 
96 SW 1125, 29\ KyL 1085; .Central 
Coal, etc., Co. v. Walker, 73 SW 778, 
24 KyL 2191; Cox v. Lacey, 3 Litt. 
334; Lester v. Winfrey, 6 Ky. Op. 121; 
Everett v, Anderson, 3 Ky. Op. 414. , 

La.—Wall v. Rabito, 138 La. 609, 
70 S 531; Karcher v. Karcher, 138 La... 
288, 70 S 228; Schultz v. Ryan, 181 
La. 78, 59 S 21; Graf’s Succ., 125 La. 
197, 561 S 115; Poultney v. Cecil, 8: 
La. 321;. Beard v. Lufriu, 46 La. Ann. 
875, 15 S 207; Delogny v. David, 12 
La. Ann. 30. 

Me.—Currier v. Earl, 13 Me. 216. 

Md.—Reése v. Reese, 41 Md. 554; 
Showman v. Miller, 6 Md, 479. 

Mass.—Creeden vy. Mahoney, 193 
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* where 


trary. 


Conveyance by a third person as estoppel against 
Where a person has, without authority, un- 
dertaken to sell and convey the land of another per- 


owner. 


Mass. 402, 79 NE 776; Frost v. Cour- 
tis, 172 Mass, 401, 52 NE 515; Com- 
ee v. Smith, 13 Pick. 116, 23 AmD 

Mich.—Brown y. Fuller, 165 Mich. 
162, 130 NW 621, 33 LRANS 459, Ann 
Cas1912C 583; Case v. Green, 53 Mich. 
615, 19 NW 554; Damouth v. Klock, 
29 Mich, 289; Stockton y. Williams, 
1 Dougl. 546. 
ae a v. Watson, 15 Minn. 

Mo.—Steele v. Culver, 158 Mo. 136, 
59 SW 67. 

Nebr.—Butter v. Farmland Mort- 
Hae etc., Co., 92 Nebr. 659, 138 NW 

N. H.—Logan vy. Eaton, 66 N. H. 
575, 31 A 13; Foss v. Strachn, 42 N. 
re 40; Thorndike v. Norris, 24 N. H. 

N. J.—Baltimore, ete, R. Co. v. 
Bouvier, 70 N. J. Eq. 158, 62 A 868. 

N. Y.—Ludlow vy. Hudson River R. 
Co., 4 Hun 239; Mount v. Morton, 20 
Barb. 123; Hill v. Hill, 4 Barb. 419; 
Dennison vy. Ely, 1 Barb. 610; Jackson 
v. Stevens, 16 Johns..110; Jackson y. 
Wheeler, 10 Johns: 164. 

N. C.—-Hutton v. Cook, “173 SN. C. 
496, 92 SE 355, 356 [cit Cyc]; Walker 
Vv. Taylor, 144° N. C. 175, 56 SH 877; 
Cuthrell v. Hawkins, 98 “N.C. 2038, 3 
SE 672. 

N. D.—Brynjolfson v. Dagner, 15 
BSW D, 332, 109 NW 320, 125 AmSR 

Oh.—Jones.v. Timmons, 21 Oh. St. 
596; Watterson v. Ury, 5 Oh. Cir. Ct. 
347, 3 Oh. Cir. Dec. 171. 

Or.—Gardner v. Wright, 91 P 286, 
291 [cit Cyc]; Welch v. Oregon R., 
etc., Co., 34 Or. 447, 56 P 417; Wilson 
v. McEwan, 7 Or. 87. 

Pa. entral Pennsylvania Lumber 
Co. v. Bristol, 250 Pa. 61, 95 A 383; 
Root v. Crock, 7 Pa. 378. 

R, T.— Harvey V. Harvey... 13) Rik. 
598; Olney v. Fenner, 2 R. I. 211, 57 
AmD 711. 

S. C.—Young v. Young, 97 SE 839; 
Crews v. McKinnie, 11 S. C. L. 52; 
Kid v. Mitchell, 10 S. C. L. 334, 9 
AmD 702. 

S. D.—Sclberg v. Robinson, 34 S. D. 
55, 57, 147 NW 87 [quot Cyc]; Bliss 
v. Tidrick, 25) SDP 633) L127 Nw 852, 
32 LRANS 854, AnnCas1912C 671. 

Tenn.—Gill v. McKinney, 140 Tenn. 
549, 205 SW 416; Mengel Box Co. v. 
Ferguson, 124 Tenn. 433, 1837 SW 101; 
Ruffin v. Johnson, 5 Heisk. 604; Mose- 
ley v. Stewart, (Ch. A.) 52 SW 671. 

Tex.—Richardson vy. Powell, 838 
Tex. 588; 19 SW 262; Barnard v. 
Blum, 69 Tex. 608, 7 SW 98; Gould 
v. West, 32 Tex. 338; Skov_ v. Coffin, 
(Civ. A.) 137 SW 450; Schnabel v. Mc- 
Neill, (Civ. A.) 110 SW 558 {aff 114 
SW 108]. 

Vt.—Walworth v. Readsboro, 24 Vt. 
252. 

Va.—Anderson v. Philegar, 93 Va. 
415, 25 SE 107. 

Wash.—Rohrer v. Rohrer, 40 Wash. 
259) 82 P. 289. 

W. Va.—Donehoo v. King, 98 SE 
520; Summerfield v. White, 54 W. Va. 
311, 46 SE 154; Mitchell v. Petty, 2 
W. Va. 470, 98 ”AmD 777. 

Wis.—Walterman v. Norwalk, 145 
Wis. 663, 186° NW, 479, AnnCas1912A. 
1176. 

Eng.—Goodatitle v. Bailey, 2 Cowp. 
597, 98 Reprint 1260; Fairtitle v. Gil- 
bert, 2 T. R.. 169, 100 Reprint 91. 

Can.—Mitchell v. Holland, 16 Can. 
S; Cc. 687; McQueen v. Reg., 16 Can. 
+ la wak. 

N. B.—Dee v. Power, 6 N. B. 271. 


a chattel or chose in actions is assigned by 
deed, the grantor is estopped to deny that pos- 
session of the thing granted has not been trans- 
ferred,®°* but there is some authority to the con- 


ESTOPPEL 


to the land.?® 
[§ 27] 2. 


Ont.—Robertson y. Daley, 11 Ont, 
352; In re Laplante, 5 Ont. 634; Cam- 
eroniv.. Hunter;.34 Us 1G." Q,. By P31; 
Plumb v. MeGannon, 32. U. C. Q. B.-8, 

Newfoundl.—Mosedale vy. McDoug- 
all, 5 Newfoundl. 732. 

[a] Bule applied.—(1) When a 
grantor of land subject to a defeas- 
ance for condition broken conveys to 
a third person before such breach, he 
is thereafter estopped to assert a 
right of entry. Wagner v. Wallowa 
County, 76 Or. 453, 148 P 1140, LRA 
1916F 303. (2) Where the owners of 
land conveyed part thereof by general 
warranty to grantees whose title was 
subsequently declared invalid, and the 
grantees thereafter reconveyed the 
land to their grantors, the grantors- 
are estopped from asserting that 
they did not have good title to the 
land conveyed. Central Pennsylvania 
Lumber Co. v. Bristol, 250 Pa. 61, 95 
A 388. (3) Where a deed recites a 
conveyance to the grantor and the 
recording thereof, the grantor is 
estopped from asserting that the deed 
to himself was never delivered, or 
contradicting a covenant of warranty 
therein. Muntz v. Whitcomb, 40 Pa. 
Super. 553. (4) A conveyance by a 
life beneficiary of her interest in the 
land would estop her from asserting 
any interest therein against her 
grantee or his purchasers, although 
title was actually in the. trustees 
when’ she conveyed. Mengel Box Co. 
v. Ferguson, 124 Tenn, 433, 137 SW 
101. (5) The grantor in a warranty 
deed who holds a previously existing 
mortgage on the graited premises 
cannot assert any rights as a mort- 
gagee against his granfee, and one 
who acquires the mortgage from such 
grantor is in no better position, un- 
less he shows himself entitled to the 
protection accorded to innocent pur- 
chasers. Brynjolfson y. Dagner, 15 
N. D. 332, 109 NW 320, 125 AmSR 
595. (6) Although chancery courts 
have no jurisdiction to partition or 
sell for distribution any estate as to 
which none of the parties has any 
present interest in use or possession, 
where complainant’s interest was ac- 
quired by a warranty deed from re- 
spondent purporting to convey a fee 
simple, the common estate must be 
conclusively, regarded as an estate in 
fee simple and subject to division in 
like manner as are Such estates; re- 
spondent being estopped by her cov- 
enants of warranty from asserting 
that the common estate is one in re- 
mainder only. Harper v. Martin, 194 
Ala. 521, 69 S 980. 

[b] Where tenants in common 
joined in conveying land and making 
a joint covenant of warranty, such 
warranty extends on the part of each 
warrantor, to the entire land con- 
veyed, and not merely to the interest 
which he himself owned. Phipps v. 
Sappenfield, 54 Ind. A, 139, 102 “NE 
841. 

{c] Conveyance with secret agree- 
ment.—A grantor of property con- 
veyed secretly subject to certain re- 
strictions cannot set up such restric- 
tions against an innocent third party 
dealing with the grantee without 
notice thereof. Esty v. Cummings, 
80 Minn. 516, 88 NW 420. 

[d] Name of grantee or obligee.— 
A grantor or obligor is estopped, in 
the absence of fraud or mistake, to 
say that the deed or bond was in- 
tended for any other person than the 

person named therein. Andrus v. 
Wélenia’, 82 Ill. 26, 25 AmR 289; Ger- 


——— 


r 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 


Estoppel against Mortgagor. 
forming to the general rule®’ a mortgagor is es- 
topped to assert anything in derogation of the rights 
which the instrument purports to convey,®® as that 
he had no title at the time of executing the mort- 


ee ee a Tee 


[§§ 26-27 


son, the real owner of the land should not be pre- 
cluded by this wrongful act from asserting his title 


Con- 


man Mut. Ins. Co. v. Grim, 32 Ind. 
249, 2 AmR 341; Gray v. Stockton, 8 
Minn. 529; Butler v. Farmland Mort., 
éetc., Co.,; 92.Nebr..659, 1388 NW 1129; 
Stoney v. McNeile, 12 S5C7 4 85s 

fe] A husband uniting with his 
wife simply for the purpose of ena- 
bling her to partition-is not estopped 
to assert a claim which is indepen- 
dent of the title under which the par- 
tition is made. Bauer y. Lohr, 6 Oh. 
Dec. (Reprint) 848, 8 AmLRec 426 
Laff 10 CincLBul 364]. 

{f] Extinguishment of estoppel.—. 
(1) A warranty deed reserving the 
right to use a private way for a 
specified purpose will rot estep the 
grantor to use the way for other pur- 
poses after it has been established as 
a public easement. Flagg w. Flagg, 
16 Gray (Mass.) 175. (2) An estoppel 
by a subsequent judgment will pre- 


‘vail over a prior estoppel by the cov- 


enants in a deed. Boynton v. Hag- 
gart, 120 Fed. 819, 57 CCA 301. 

Construction, operation, and effect 
of deed see Deeds §§ 195-480. 

94. Tarbox v. Grant, 56 N. J. Eq. 
199, 39 A 378; Harvey v. Harvey, 13 
Re hae Ose 

95. Geise v. Blumenthal, 88 Ga. 
285, 14 SE 479 (one who has sold 
personal property and made a bill of 
sale conveying it to the purchaser 
is a competent witness to prove that 
he had no title and that it belonged 
to some one else), 

96. War Fork Land Co. v. Mar- 
cum, 180 Ky. 352, 202 SW 668. 

97. See supra s 26. 

$8. U. S.—American Waterworks 
Co. v. Farmers’ L. & T. Co., 73 Fed. 
956, 20 CCA 133; McManness v. Pax- 
son, 37 Fed, 296. 

Ala.—Jones vy. Reese, 65 Ala. 134; 
Stewart v. Anderson, 10 Ala. 504. 


PY a rae Ne art v. Bellamy, 4 Cal. 
g(gonn—Cross v. Robinson, 21 Conn. 


Fla.—First Nat. Bank y. Askmead, 
33 Fla. 416, 14 S 886. 

Ga.—Boisclair v. Jones, 36 Ga. 499, 

Ill.—Sielbeck vy. Grothman, 248 Ill. 
435, 94 NE 67, 21 AnnCas 229. 

Ind.—Griffis y. Connersville First 
Nat. Bank, 168 Ind. 546, 81 NE 490 
[cit Cyt]; Pancoast v. Travelers Ins. 
Co., 79 Ind. 172; O’Haver vy. Shidler, 
26 Ind, 278. 

Iowa.—Floyd County v. Morrison, 
40 Iowa 188; Findlay v. Kettleman, 14 
Iowa 173. 

Ky.—Bean v. Bigstaff, 163 Ky. 1, 
173 SW 147. 

Mass.—White v. 
324. 

Minn.—Carson y. Cochran, 52 Minn. 
67, 53 NW 11380. 

Mo. —Bailey v. Lincoln Academy, 12 
Mo. 174 

Nebr.—Nielsen v. Central Nebraska 
Pans ete., Co., 87 Nebr. 518, 127 NW 


N. J:—Burhans v. Vanness, 10 N. J. 
E102. 
N. Y.—Loomis~-v. 


10 

paises 490. 

N. D.—Adam y. pieciinteck 21 N. 
D. 483, 131 NW 39 

Se — Hersey Vv. Turbett, 27. Pa. 418. 
R. I.—Ryder v. Sisson, 7 R. I. 341. 
age C.—Kerngood v. Davis, 2S, uC. 

Vt.—Jarvis vy. Aikens, 25 Vt.. 635; 
Reed v. Shepley, 6 Vt. 602. 

Wash.—Spedden v. Sykes, 51 Wash. 
267,298 P 752. 

Wis.—Macloon v. Smith, 48 Wis 
200, 5 NW 336. : 


Patten, 24 Pick. 


Stuyvesant, 


= 


| 
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gage,°® that there is an outstanding title in a third 
person,’ that the estate mortgaged was other or 
less than an estate in fee simple,? that the instru- 
ment was defectively executed,? or that the instru- 
ment, although running to the mortgagee, was in 
fact the property of a firm to which the mortgagee 
belonged.* And where a mortgage is given to se- 
eure the price of land, and the mortgagor remains 
in undisputed possession under a deed warranting 
his title, and no eviction is shown, and no fraud on 
the part of vendor, the mortgagor cannot set up 
an outstanding title, or breach of warranty, as a 
defense to foreclosure, but has his remedy e+ law 
on the broken covenant.> A limitation of the gen- 
eral rule has been recognized to the effect that 
where a mortgage is given solely to secure a debt 
that has long existed, the mortgagor is not the re- 
eipient of such benefits under the mortgage that he 
will be estopped to deny the validity thereof. So 
it is a well settled principle that the covenants in a 
mortgage given to secure purchase money will not 


99. Ala.—Stewart y. Anderson, 10 Me.—Smith v. 


Ala. 504, 
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Cannell; 32 Me. 123; 
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estop the mortgagor, where the deed and mortgage 
are one and the same transaction, from suing on 
the covenants of the deed,’ but where a wife con- 
veyed certain property to her husband by a deed 
which he did not record, and thereafter a deed of 
trust was executed by both to secure a loan, which 
recited that, if the loan was paid, the trustee should 
reconvey the land to the wife, her heirs, and as- 
signs, at her request and cost, such deed of trust 
did not estop the husband from denying that she 
was the owner of the property. The rule that the 
mortgagor is estopped to deny his own title is in- 
applicable where both parties are trustees and the 
trust may be impaired.°® 

A mortgagor of chattels is estopped to deny his 
ownership thereof.!° 

[§ 28] 3. Estoppel against Grantee—a. 
eral Rule. 
cepting a deed of conveyance in fee and going into 
possession a grantee is not estopped to deny the 


Gen- 


100 Cal. 250, 34 P 696; Collins v. 
Bartlett, 44 Cal. 371; San Francisco 


Ga.—Boisclair v. Jones, 36 Ga. 499 
(trust property to which mortgagor 
had no right). 

Me.—Concord Union Mut. F. Ins. 
Co. v. Woodbury, 45 Me. 447. 

Minn.—Carson y. Cochran, 52 Minn. 
67, 53 NW 1130. 

N. Y.—Barber v. Harris, 15 Wend. 
615. , 

S. C.—Frazer v. Harvey, 2S. C. L. 
269. 

“By the mortgage, he professes to 
- convey, and thus declares that he had 
an interest co-extensive with that he 
undertook to transfer; and he will 
not be heard to say, in contradiction 
of his own deed, or in opposition to a 
claim founded thereon, that he was 
guilty of falsehood, and had no es- 
tate or interest therein.’”’ Stewart v. 
Anderson, 10 Ala. 504, 508. 


1. Ala.—Strong vy. Waddell, 56 Ala. 
471. 

Cal.—Redman v.. Bellamy, 4 Cal. 
247. 


TIll.—Fisher v. Milmine, 94 Ill. 328. 

N,. J.—Wyckoff v. Gardner, 20 N. 
J. L. 556, 45 AmD 388; Burhans v. 
Vanness, 10 N. J. Li. 102. 

N. D.—Adam v. McClintock, 21-N. 
D. 488, 181 NW 394. 

[a] Thus a mortgagor is estopped, 
in ejectment against him, to set up as 
an outstanding title a prior mort- 
gage given by him to a third per- 
son. Fisher v. Milmine, 94 Ill, 328. 

2. Vallejo Land Assoc. v. Viera, 
48 Cal. 572; Nielson v. Central Ne- 
braska Land, etc., Co., 87 Nebr. 518, 
127 NW 897. 

3. First Nat. Bank y. Ashmead, 33 
Fla. 416, 14 S 886 (where a mort- 
gagor delivers a mortgage, apparently 
executed in the presence of two wit- 
nesses, and acquires a consideration 
from the mortgagee, he is estopped 
to deny the presence of the witnesses 
whose names appear on the instru- 
ment). 

4. Je anon vy. Blanchard, 16 Ind. 
143. ; 

5. k. J., ete., Camp Lumber Co. v. 
State Sav. Bank, 59 Fla. 455, 51 S 
543; Adams v. Fry, 29 Fla. 318, 10 S 
559. See also Curtis v. Root, 20 Il. 
518 (holding that a vendor whose pur- 
chaser is in possession of the land 
contracted to be conveyed is not es- 
topped from setting up his title as 
such against a judgment creditor of 
the purchaser by the fact that he ac- 
cepted a mortgage of the land exe- 
cuted by the purchaser to secure a 
loan made for the purpose of erect- 
ing improvements on the premises). 

6. State Nat. Bank yv. John Moran 
Packing Co., 68 Ill. A. 25 [aff 168 Ill. 
519, 48 NE 82]. 

7. Conn.—Hubbard v. 10 
Conn, 422. 


Norton, 


ae v. Staples, 28 Me. 497, 48 AmD 


Mass.—Sumner vy. Barnard, 12 Metc. 
459; Pike v. Goodnow, 12 Allen 472; 
Hancock vy. Carlton, 6 Gray °39. 
Tas aa v. Phillips, 40 Mich. 

Mo.—Connor v. Eddy, 25 Mo.. 72; 
Geyer v. Girard, 22 Mo. 159. 

N. H.—Haynes y. Stevens, 11 N. H. 


28. 

N. J.—Lot v. 2°N. vd.) DL: 
386, 2 AmD 354. F 

See also Younts vy. Starnes, 42 S. 
C. 22, 19 SE 1011 (holding that where 
a vendor conveys his lands with war- 
ranty against prior incumbrances, 
and the purchaser reconveys the 
lands by way of mortgage to secure 
the purchase money,.the vendor is 
not estopped by his covenant to set 
up his mortgage against one subse- 
quently taking a mortgage against 
the purchaser). 

[a] Upon an interchange of land, 
where each deed contained a stipula- 
tion that if the grantee should be 
ousted from possession the deed 
should be of no effect and he should 
have the right to reénter, possess, 
and own the land given in exchange, 
but each deed also contained a cov- 
enant of general warranty, it was 
held that, upon an ouster of posses- 
sion under a deed and a reéntry upon 
the original possession, the warranty 
deed conveying the land upon which 
reéntry was made would not operate 
as an estoppel. Pugh vy.-Mays, 60 
Tex. 191. 

8 Tyler v. Currier, 147 Cal. 31, 36, 
81 P 319 (‘“‘As the title appeared on 
the record to be in the decedent, re- 
spondent had either to procure her 
to sign the deed of trust or record 
his own deed. which he did not de- 
sire to do; and we see nothing in 
this that has any of the elements of 
an estoppel’). 

9. Harris v. Kyle, (Ala.) 81 S 826. 

10. Myers v. Snyder, 96 Iowa 107, 
64 NW 771; Holmes v. Hall, 14 N. C. 
98; Wenatchee First Nat. Bank v. 
Fowler, 54 Wash. 65, 102 P 1038. 

11. U. S.—Bybee v. Oregon, etc., R. 
Co., 139 Us)S. 663,.11% SCt641, 35 0h. 
ed. 305; Robertson y. Pickrell, 109 
U.S 1608, 3, SCt 407,527 -E: ed 1049; 
Grosholz v. Newman, 21 Wall. 481, 22 
L. ed. 471; Merryman v. Bourne, 9 
Wall. 592, 19 L. ed. 683; Blight v. 
Rochester, 7 Wheat. 535, 5 L. ed. 
516; Elder v. McClaskey, 70 Fed. 
529, 17.CCA 251. 

Ala.—Cooper v. Watson, 73 Ala. 
252; McKleroy v. Tulane, 34 Ala. 78. 


Thomas, 


Ark.—Dillahunty v. Little Rock, 
Gt Ry) ©O.,.509 Ark. (629,-.27 SW, 
1002, 28 SW 657. 

Cal.—Robinson vy. Thornton, 102 


Cal. 675, 34 'P° 120; Wenzel ‘v. Schultz, 


v. Lawton, 18 Cal. 465, 79 AmD 187; 
Schuhman y. Garratt, 16 Cal. 100. 


siete Sereno Ss v. Norton, 10 Conn. - 


Ga.—Gwinn y. Smith, 55 Ga. 145. 
Ida.—Oregon Short Line R. Co..v. 


Quigley, 10 Ida. 770, 80 P 401, 405;. 


It is very generally held that by ac-- 


Schuler v. Ford, 10 Ida. .739, 80 P 
219, 109 AmSR 233, 3 AnnCas 336. 
Ill.—Cobb v. Oldfield, 151 Ill. 540,: 


38 NE 142,°42 AmSR 263; Patterson 
v. Johnson, 113 Ill. 559; Graves v. 
Colwell, 90 Ill. 
bins, 19 Tl, 545. 

Ind.—Shockley v. Starr, 
172, 21 NE 473. 


119 Ind. 


612;;5 Owen v. Rob-" 


Kan.—Kansas Pac. R. Co. v. Dun-~ 


meyer, 24 Kan. 725. : 
Ky.—Winlock v. Hardy, 4 Litt. 272; 
Moore v. Farrow, 3 A. K.- Marsh. 
41; Ratcliff v. Iron Hill Furnace, etc., 
Co., 9 Ky. Op. 345. 
La.—Wilson v. Pierson, 143 La. 287, 


78 S 561; Sanders vy. Tremont Lumber. 


Co., 143 La. 181, 78 -S 439; Farley v.- 


Frost-Johnson Lumber Co., 
497, 63 S 122, LRA1915A 200, AnnCas: 
1915C 717; Leonard v. Garrett, 128 
La. 535, 542, 54 S 984 [quot Cye],.; 
Me.—Kidder v.. Blaisdell, 45- Me. 
461; Brown y. Staples, 


133 La. 


28 Me. 49%%- 


48 AmD 504; Fox v. Widgery, 4 Me.., 


214, 


Md.—Maslin v. Thomas, 8 Gill 18: 


(holding that a grantee is not es- 
topped to show that the estate of the. 
grantor was less than that which 
he assumed to convey). 


Mass.—Carlisle v. Libby, 185 Mass. - 


445, 70 NE 423; Norton y. Norton, 5 
Push: 524; Small vy. Prcocter, 15 Mass. 
495. 


Mich.—Sands.v. Davis, 40 Mich. 14. 


Minn.—Preiner vy. Meyer, 67 Minn. 
197, 69 NW 887. 
Miss.—Huntington y. Pritchard, 19 
Miss. 327. ; 
Mo.—Cummings y. Powell, 


97 Mo. 


524, 10 SW 819; Wilcoxon y. Osborn, 


77 Mo. 621; Mattison v. Ausmuss, 50 
Mo. 551; Cutter v. Waddingham, 33 


Mo. 269; Blair v. Smith, 16 Mo. 273; 


Landes y. Perkins, 12 Mo. 238; Page 
v. Hill, 11 Mo. 149; Joeckel v., Easton, 
11 Mo. 118, 47 AmD 142; Macklot_ v, 
Dubreuil, 9 Mo. 477, 43 AmD 550. 


N. H.—Great Falls Co. v. Worster,,; 
Haynes v. Stevens, 21, 


Lop Net. 428 
N. H. 28. 


N. J.—Ocean City Hotel, ete., Co, 


v. Sooy, 77.N.s-J., L. 527, 734A 2363 


Schmitt v. Traphagen, 73 N. J., Ed,, 


399, 69 A 189, 133 AmSR 739. & 
N. Y.—Greene v. Couse, 


206; Lawrence v. Whitney, 115 N. Y. 
410, 22.NE 174, 5 LRA..417 [aff 9 
NYSt 389]; Sparrow v. Kingman, 1 
N, Y., 242, How. ,A. Cas,..692..frev 12 
Barb. 201]; Bigelow vy. Finch, 11 


12ToNeo May 
386, 28 NE 15, 24 AmSR 458, 13 LRA 
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title,1 or seizin of his grantor.!? 


grantor or of his grantor’s 


Barb. 498; Hill. v. Hill, 4 Barb. 419; 
Averill v. Wilson, 4 Barb. 180 (hold- 
ing that the grantee in fee in either 
a quitclaim or a warranty deed is not 
estopped to deny that the grantor 
had title either at or previous to 
the date of the deed); Coatsworth v. 
Hayward, 78 Misc. 194, 189 NYS 331; 
Spicer v. Spicer, 16 AbbPrNS 112. 

(N. C.—Gaylord v. Respass, 92 N. C. 


55st 
7 Serge. & 


Pa.—Riddle v. Murphy, 
R. 230. 
S. C.—Whitmire v. Wright, 22 S. 
C. 446, 53 AmR 725. 
Tenn.—Kerbough y. Vance, 6 Baxt. 
110. 
“ Tex.—Collins v. Box, 40 Tex. 190. 
Wash.—Sylvester y. State, 91 P 
5 


Wis.—Moore v: Smead, 89 Wis. 558, 
62 NW 426; Green Bay, etc., Canal 
Co. v. Hewitt, 62 Wis. 316, 21 NW 
216, 22 NW 588. 

Ont.—Dittrick vy. O’Connor, 7 U. C. 
Q. B. 448. And see Wilkinson v. 
Conklin, 10 U. C. C. P. 211 (holding 
that the acceptance of a deed from a 
réversioner is not an acknowledgment 
of any present right or interest in the 
latter). 

{a] Purchasers at execution sale. 
—The fact that persons have ac- 
quired land through an execution sale 
will not estop them from denying 
that the judgment debtor had title to 
the property at the time of the levy 
and sale and trace the title through 
a former owner, in the absence of 
any showing that possession had been 
taken under and by virtue of the ex- 
ecution sale. Shockley v. Starr, 119 
Ind. 172, 21 NE 473. To same effect 
Frey v. Ramsour, 66 N. C. 466. 
~[b] Confirmatory deeds.—The ac- 
ceptance of a deed confirmatory of 
a prior deed will not estop the gran- 
tee from claiming under such former 
deed. Tully v. Tully, 137 Cal. 60, 69 
P 700; Fickett v. Dyer, 19 Me. 58. 

[ce] Subsequently acquired rights. 
—A grantee is not estopped as to 
rights acquired subsequent to the 
deed.- Kinsell v. Daggett, 11 Me. 


309. 

“ [d] Estoppel to allege eviction.— 
A grantee is not estopped to set up 
eviction by a paramount title by the 
fact that he knew of such title when 
the deed was delivered. Dillahunty 
v. Little Rock, ete., R. Co., 59 Ark. 
629, 27 SW 1002, 28 SW 657 (per Rid- 
dick,- J.). 

{e] Grantee in trust deed.—Ordi- 
narily the taking of a trust deed does 
not estop the grantee from showing 
that the grantor had no title. Gros- 
holz v: Newman, 21 Wall. (U. S.) 
481; Greenwood v. Fontaine, (Tex. 
Ciy. A.) 34°SW 826. 

{f] Grantee executing purchase 
money mortgage.—That a purchaser 
of lands gives back a deed of trust 
to secure payment, containing stat- 
utory covenants of seizin, will not 


estop the purchaser as against the ! 


vendors from recovering for the 


A very common 
application of the doctrine is that the acceptance 
of a grant in aid of a title will not estop the gran- 
tee to claim under the conveyance purporting to 
eonfer that title;1® one having or claiming title to 
land may for greater security or to buy his peace 
purchase or procure an outstanding or adverse claim 
or title without estopping himself to deny its valid- 
ity,! unless he abandons his possession under the ti- 
tle by virtue of which he entered.’®> Soa grantee may 
buy up a title antagonistic to that of his grantor, 
and set up the title so bought to defeat that of his 
representatives.?® 
It has also been held that one of two grantees of 
the same grantor may connect himself with and as- 
sert against the other a title paramount to that 
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[§ 29] 


against it too.1? 


[§ 30] 


vendors’ breach of covenant of seiz- 
in. Crosby v. Evans, 219 SW 948. 

12. Small v. Proctor, 15 Mass. 495; 
Dittrick v. O’Connor, 
448. 

[a] Reason for rule; no privity.— 
(1) Ordinarily there is no estoppel 
on the ground of privity except where 
the occupant’ is under an obligation, 
express or implied, to restore the pos- 
session at some time or upon some 
event. Oregon. Short Line R. Co. v. 
Quigley, 10 Ida. 770, 80 P 401; Oster- 
hout v. Schoemaker, 3 Hill (N. Y.) 
543s) Hill Voi Billy P76 r NosC-194) 296 
SE 958. (2) No such relation exists 
between grantor and grantee in an 
absolute conveyance as a_ general 
rule, whether it be of the fee (Rob- 
ertson v. Pickrell, 109 U. S. 616, 3 
SCt 407, 27 L. ed. 1049; Osterhout v. 
Schoemaker, supra), (3) or an estate 
for life (Robertson y. Pickrell, su- 
pra). (4) “As a general proposition 
of law, the grantee named in a deed 
of conveyance does not hold in priv- 
ity with his grantor, but rather holds 
adversely to the grantor, and is not 
estopped to deny the title of his 
grantor.” Oregon Short Line R. Co. 
He anaes 10 Ida. 770, 784, 80 P 


13. See cases infra note 14. 

14. Ariz.—Singer Mfg. Co. v. Till- 
man, 3 Ariz. 122, 21 P 818. . 

Cal.—Cannon y. Stockmon, 36 Cal. 
535, 95 AmD 205. 

Ga.—yYerby v. Gilham, 147 Ga. 342, 
iy oask 246; Gwinn v. Smith, 55 Ga. 

Ind.—Shockley v. Starr, 119 Ind. 
172, 21 NE 473; Brandenburg v. Sieg- 
fried, 75 Ind. 56. 

Kan.—Watkins v. Houch, 44 Kan. 
502, 24 P 361; Kansas Pac. R. Co. vy. 
Dunmeyer, 24 Kan. 725. 

Ky.—Judson vy. Bowser, 91 SW 727, 
29 KyL 1288; Fauntleroy vy. Hender- 
son, 12 B. Mon. 447; Fitch v. Gentry, 
92 SW 586, 29 KyL 250; Henderson 
v. Bonar, 11 SW 809, 11 Kyl 219; 
Field v. Klete, 10 Ky. Op. 360. 

Me.—Thompson v. Thompson, 19 
Me. 235, 86 AmD 751. - 

Md.—Casey v. Inloes, 1 Gill 430, 
39 AmD 658. 

Mo.—Mattison v. Ausmuss, 50 Mo. 
551; Wall v. Shindler, 47 Mo. 282; 
Landes v. Perkins, 12 Mo. 238. 

N. H.—Newbury Bank vy. Hast- 

4 Barb. 


man, 44 N. H. 431. 

N. Y.—Averill v. Wilson, 
180; Osterhout v. Shoemaker, 3 Hill 
513; Jackson v. Cary, 16 Johns. 302; 


Lee v. Hunter, 1 Paige 519. 

N. C.—Van Gilder y. Bullen, 159 
N. C.. 291, 74 SE 1059. 

Oh.—Coakley v. Perry, 3 'Oh. St. 


344; Lake Shore, ete, R. Co. v. 
any ee 32 CincLBul 206, 1 OhNP 


"Pa.—Lorain v. Hall Soules 


S. C.—Major v. Major, 104 S. C. 
100, 88 SE 355; State v. Pacific 
Guano*Co..) 22, S." Cape: 

Tex.—Berger’ vy. Kirby, 105 Tex. 


611, 153 SW 1130, 51 LRANS 182 


of the common grantor,** 
under a deed by an executor who conveyed under a 
power in a will and also as heir at law of the testa- 
tor may show that the grantor inherited the land.*® 
b. Exceptions to Rule—(1) Where Gran- 
tee Asserts No Other Right or Title—(a) Estoppel 
in Favor of Grantor. 
if the grantee or one claiming under him asserts 
no other right or title than that conveyed by the 
deed he cannot urge as against the grantor that 
he did not own the land when he conveyed it. 
other words he cannot claim under that title and 
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[§§ 28-36 


And a party claiming | 


It is very generally held that 


In 


(b) Estoppel in Favor of Person Claim- 
ing under Deed from Same Grantor. So-if a grantee 
asserts no other right or title than that conveyed 


[aff (Civ. A.) 185 SW 1122, 1126, and 
cit Cyc]. 

Wash.—Sylvester v. State, 91 P 15. 

[a] Rule applied.—(1) The tak- 
ing of a quitclaim deed by one in 
possession of land from one assert- 
ing an interest in the land does not 
estop him from denying such gran- 
tor’s title. Holderman vy. Holder- 
man, 98 SW 277, 30 KyL 319. (2) 
One holding real property adversely 
and undér color of title by virtue of 
a tax deed was not estopped, by 
reason of purchasing from the rec- 
ord owners their outstanding title, to 
afterward deny the validity of the 
latter title and to claim under her 
own previous one. Fitch v. Gentry, 
92 SW 586, 29 KyL 210. (3) Where 
the state holding land under a valid - 
deed from S secured a deed to the 
same land from the heirs of S, which 
provided that, unless the land re- 
main the site for the capitol of the 
state, the deed became void, it was 
not estopped from asserting that it 
holds the land under a_ different 
tenure than that expressed in the 
second deed. Sylvester y. State, 
€Wash.) 91 P6315: 

{b] No principle of morality is 
violated by so doing. Van Gilder v. 
Bullen, 159 N. C. 291, 74 SE 1059. 

15. Ray v. Banker, 1 B. Mon. (Ky.) 
364; Field v. Klete, 10 Ky. Op. 360. 

16. Powell v. Hunter, (Mo.) 105 
SW 1009; Funkhouser v. Lay, 78 Mo. 
458; Huth v. Carondelet Marine R., 
ete., Co., 56 Mo. 202; Macklot v. Du- 
breuil, 9 Mo. 477, 43 AmD 550: 
Johnson v. Watts, 46 N. C. 228. 

17. Philadelphia Brewing Co. v. 
McOwen, 76 N. J. L. 686, 640, 73 A 
518, 131 AmSR 664, 16 AnnCas 648 
{eit _ Cyc]; Rice v. St. Louis, ete., 
R. Co., 87 Tex. 90, 26 SW 1047, 47 
AmSR 72. See Frey vy. Ramsour, 66 
N. C. 466 (where it was said that 
one claiming under a conveyance is 
not estopped to show that his 
grantor did not have title at a time 
anterior to the delivery of the deed). 

18. Deery v. Cray, 5 Wall. (U. S.) 
795,°18 L. ed. 653. 

19. U. S—Carver vy. Astor, 4 Pet. 
1, 7 L. ed. 761; Morse v. Smyth, 255 
Fed. 981; Midkiff vy. Colton, 252 Fed. 
420, 164 CCA 344 [rev 242 Fed. 373, 
155 CCA 149, and certiorari den 39 
SCt 8]; Fisher v. Moog, 39 Fed. 665. 

Ala.—C. W. Zimmerman Mfg. Co. 
v. Dunn, 151 Ala. 485, 44 S 583. 

Colo.—Service -v. West, 60 Colo. 
366, 153 P 446 [cit Cycl: Bay State 


Min., etc., Co.-v. Jackson, 27 Colo. 
139, 60° P 573: 
Ill. Grand Tower Min., etc., Co. 


WeiGille te eb ade . 

Iowa.—Castor v. Dufur, 133 Iowa 
535, 111 NW 43. 

Ky.—May v. Chesapeake, ete. R. 
Co., 212 SW. 131, 135; Deskins v. 
Williams, 145 Ky. 355, 140 SW 546; 
Campbell v. Kerrick, 142 Ky. 279, 134 
Ba 186; Woolfolk vy. Ashby, 2 Metce. 
' La.—Sanders v.' Tremont Lumber 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by a deed from a certain grantor, he cannot deny 
his grantor’s title as against another person claim- 
ing under a deed from the same grantor.2° In other 
words he cannot assert that the title obtained from’ 
his grantor or through him is sufficient for his. 
own protection and at the same time not available 


Co., 143 La. 181, 78 S 439; Douglas 
v. Nicholson, 140 La. 1098, 74 S 
566; Leonard y. Garrett, 128 La. 535, 
542, 54 S 984 [quot Cyc]; Watson 
v. Barber, 105 La. 456, 29 S 949. 

Me.—Hamblin vy. Cumberland Bank, 
19 Me. 66. 

Md.—Kelso v. Stigar, 75 Md. 376, 
24 A 18.’ 

Mass.—Woburn vy. Henshaw, 101 
Mass. 193, 3 AmR 333. 

Mich.—Wanzer vy. Blanchard, 3 
, Mich.?11, 
: Mo.—Cummings y. Powell, 97 Mo. 
524, 10 SW 819. 

Nebr.—Carson v. Dundas, 39 Nebr. 
503, 58 NW 141. 

N. Y.—West Virginia Pulp, etce., 
ve v. Peck, 82:Mise. 72, 143 NYS 


N. C.—Smith y. New Berne Lum- 
bermiCo., 150s, Net On440,1563 (SE 41905 
Curlee v. Smith, 91 N. C. 172; John- 
son v. Watts, 46 N. C. 228; Den v. 
Bailey, 35 WN. C. 221 (holding that 
one claiming under a deed may be 
estopped as to two adverse claim- 
ants); Gilliam vy. Bird, 30 N. C. 280, 49 
AmD 379; Ives v. Sawyer, 20 N. C. 

Yeazell, 


179. 

Oh.—Stewart v. Biss MO} er 
CIP Ct. 318.) 4-Oh A. 822 

Pa.—Green v. Green, 255 Pa. 224, 
99 A 801. 

Tenn.—Wilkins v. May, 3 Head 
173; Bigelow Est. (1st ed) p 292. 

[a] Seizin.—A grantee in posses- 
sion under a deed cannot dispute the 
seizin of the grantor at the time of 
the conveyance. Hamblin vy. Cum- 


berland Bank, 19 Me. 66; Cox v. 
James; 745) UNG ©? | 657: “Cruger*-v. 
Daniel, 16. S.. C-Was! 157. 

[b] Reservations in favor of 


grantee.—A grantee claiming under 
a deed is estopped to deny his 
grantor’s title to interests reserved 
to himself. Morse v. Smyth, 255 
Fed. 981; Groat v. Moak, 94 N. Y. 
115 [aff 26 Hun 380]. 

{c] Grantee in trust deed.— 
Where the grantees of a deed con- 
veying realty and personalty to them 
in trust joined in it to accept the 
conveyance and trust, they could not 


dispute its validity. Meldahal v. 
Wallace, 270 Ill. 220, 110 NE 354. 
[d] Conveyance by married wom- 


an.— Where a married woman sued 
to annul a sale of her separate 
realty because she had not been au- 
thorized thereto by her husband or 
by a competent court, the purchaser 
defendant in a petitory action could 
not dispute her title. Douglas v. 
Nicholson, 140 La. 1098, 74 S 566; 
Keating v. Wilbert, 119 La. 461, 44 
S 265. 

20. U. S.—Bybee v. Oregon, etc., 
RL CosAISo BUES. -663 11 2SCt 641, 
35 L. ed. 305; Robertson vy. Pickrell, 
LOOMS 61553 SCtl 407, "27 Tl" ed: 
1049; Tolliver v. Great Northern R. 
Co., 187 Fed. 795, 109 CCA 643 [app 
dism 223 U. S. 711 mem, 32 SCt 520 
mem, 56 L. ed. 624 mem]. 

Ala.—Bernheim v. Horton, 103 Ala. 
1380, 15 S 822; Sullivan v. McLaugh- 
lin, 99 Ala. 60, 11'S 447; Lewis v. 
Watson, 98 Ala.» 479, 13 S570; 39 
AmSR 82, 22 LRA ‘297; “Feagin v. 
Jones, 94 Ala. 597, 10 S 5387; Foster 
v. Winchester, 92 Ala. 497, 9 S 83; 
Pendley v. Madison, 83 Ala. 484, 3 
S 618; Cooper v. Watson, 73 Ala. 
252; Lang v. Wilkinson, 57 Ala. 259;, 
Gardner v. Boothe, 31 Ala. 186; Pol- 
lard v. Cooke, 19 Ala. 188; Brock v. 
Yongué, 4 Ala. 584; Steverson. v. 
Agee, 9 Ala. A.i 389, 63.S 794. But 
compare Davis v. Denham,- 145 Ala. 
247, 40 S 277 (holding that ‘where 
complainant’s grantor purchased 
land; .:-reeeiving --a-Sdeed--‘ therefor, 
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of the purchase 


although at the time the vendor was 
not the owner of the lands, but sub- 
sequently entered into a _ contract 
with the real owner for the pur- 
chase thereof, which contract he 
thereafter assigned, his assignee was 
not estopped from setting up the title 
acquired by him from such real 
owner, in pursuance of the contract, 
although the deed from the assignor 
of the contract to complainant’s 
grantor contained covenants of war- 
ranty). 

Cal.—Ellis vy. Jeans, 7 Cal. 409. 

Del.—Doe v. Dowdall, 8 Del. 369, 
11 AmR 757. 
thes C.—Anderson v. Reid, 10 App. 

Fla.—Doyle v. Wade, 23 Fla. 90, 1 
S 516, 11 AmSR 334. 

Ill.— Grand Tower Min., etc., Co. 
v. Gill, 111 Ill. 541; Keith v. Keith, 
104 Ill. 397. 

Ind.—Wright v. Tichenor, 104 Ind. 
185, 3 NE 853; Hasselman v. U. S. 
Mortg. Co., 97 Ind. 365; Brandenburg 
v. Seigfried, 75 Ind. 568; Ketchum v. 
Schicketanz, 73 Ind. 137; Muncie 
Electric Light Co. v. Joliff, 59 Ind. 
A. 349, 109 NE 433. 

Ky.—Majestic Colliers Co. v. Allen, 
176 Ky. 249, 195 SW 408 [reh al- 
lowed 177 Ky. 296, 197 SW 670]. 

La.—Rocques vy. Levecque, 110 La. 
306, 34 S.454; Clemens v. Meyer, 44 
La. Ann. 390, 10 S 797. 


Md.—Kelso vy. Stigar, 75 Md. 376, 
24 A 18. 
Mass.—Woburn v. Henshaw, 101 


Mass. 193, 3 AmR 333. 

Miss.—Huntington y. Pritchard, 19 

Miss. 327. 
. Mo.—Cummings v. Powell, 97 Mo. 
524, 10 SW 819; Wilcoxon v. Osborn, 
Aes ep 621; Brown v. Brown, 45 Mo. 
412. 

Nebr.—Carson vy. Dundas, 39 Nebr. 
503, 58 NW 141. 

N. H.—Goodwin y. Folsom, 66 N. 
ERG 26y oo VAS 159: 

N. J.—American Dock, ete., Co. v. 
Publie School Trustees, 39 N. J. Ea. 
409. 

N. Y.—Mutual L. Ins. Co. v. Corey, 
135 N. Y. 326, 31 NE 1095; Jackson 
vy. Hinman, 10 Johns. 292. 

N. C.—Foy v. Blades Lumber Co., 
152 N. C. 595, 68:SE 6, 8; Sample v. 
John L. Roper Lumber Co., 150 N. 
C. 161, 68 SE 731, 134 AmSR 902; 
McCoy v. Cape Fear Lumber Co., 149 
N. C. 1, 62 SE 699; Sinclair v. Hunt- 
ley, 1381 N. C. 248, 42 SE 605; Bickett 
ve Nash, 101 N. Cy 579,38 SE 350; 
Fisher v. North Carolina Cid Copper 
Min. Co., NEC oo Ts Staton? Vv. 
Mullis, 92 N. C. 628; Curlee v. Smith, 
91 N. C. 172; Caldwell v. Neely, 81 
N. C. 114; Reid v. Chatham, 75 N. C. 
86; Doe vy. Osborne, 47 N..C. 163; 
Gilliam v. Bird, 30 N. C. 280, 49 AmD 


379; Love v. Gates, 20 N. C. 498; 

Ives v. Sawyer, 20 N. C. 179; Den 

v.' Barnett) 6°N.*C. 251. 
Oh.—Kinsman v. Loomis, 11 Oh. 


475; Foster v. Dugan, 8 Oh. 87, 31 
AmD 432. 

Pa.—Riddle v. Murphy, 7 Serg. & 
R.1'230: 

R. I.—McCusker v. McHEvey, 9 R. 
I. 528,11’ AmMR 295. 

S$" D:— Bliss v. ‘Widrick;~ 25 -S:. D: 
533, 127 NW’ 852, 32. LRANS = 854, 
AnnCas1912C 671; McCarthy v. Speed, 
12° S. D. 7, 80 NW 135, -50 LRA 184. 

Tenn.—Wilson v. Wilson, 137 Tenn. 
590, 195 SW 1738; Wilkins v. May, 
3° Head- 173; Royston v. Wear, 3 
Head 8. , 

Tex.—Evans ‘v: Foster, 79 Tex. 48, 
15 SW 170; Thompson, etc.,: Lumber 
Co: :v. Platt, (Civ.. A.) 154°SW 268; 
Colville v. Colville, (Civ. A.) 118 SW 
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val 
Denial of Title to Avoid Payment 


of Purchase Money. A grantee cannot, while con- 
tinuing in undisturbed possession under the deed, 
dispute his grantor’s title so as to avoid payment 


price of the property,?? the gran- 


354, 21 SW 299. 

Vt.—Sowles v. Minot, 82 Vt. 344, 
73 A 1025, 137 AmSR 1010. 

Va.—Bolling v. Teel, 76 Va. 487. 

Wash.—Studebaker v. Beek, 83 
Wash. 260, 145 P 225. 

Wis.—Tucker’ vy. Whittlesey, 74 
Wis. “74, 41. NW 5385,.'42° NW 102° 
Wisconsin Cent. R. Co. v. Wisconsin 
River Land Co., 71 Wis. 94, 36 NW 
837; Schwallback v. Chicago, etc., R. 
Co., 69! “Wis. -292, 34. NW 128, 2 
AmSR 740. But compare Wadleigh; 
v. Marathon County Bank, 58 Wis. 
546, 17 NW 314 (holding that a 
claimant under a tax deed is not 
estopped to assert that a prior tax 
deed to another conveyed no title). 

Ont.—Doe y. Breakenridge, 1 U. C. 
Os WB 49:37 

[a] Rule applied.—(1) Where 
parties go into possession of prem- 
ises, claiming title thereto under a 
conveyance to a particular grantee, 
they cannot set up an outstanding 
title in a stranger to defeat a per- 
son who claims the premises under 
the same title as themselves, but by 
a prior right which overreaches 
their claim. Utica Bank v. Merse-* 
TCA To TAL. CD ONa es Yepmyi ecm on 
AmD 189. (2) Where one party 
claimed land under a warranty deed, _ 
and the other parties claimed under’ 
a patent issued upon a survey made 
under a land warrant issued to the 
same grantor, both parties claimed 
under the same grantor, and could’ 
not dispute his title. Martin v. 
Bentley, (Ky.)°124 SW 873. (3) Im 
an action of trespass for cutting a 


tree on lands in the forest preserve’ 
to which the people had a ‘tax title,’ 
where defendant claims under a deed 
from the person to whom the lands 
had’ been assessed, both parties are’ 
estopped from denying the former 
owner’s title. Peo. v. Bain, 60 Misc, ' 
poy kl a oINOSe eae nee i 5 

{[b] Exceptions and reservations.' 
—One who, under a bond for a deed.’ 
accepted a deed reserving and ex: 
cepting.a_ strip of land previously: 
conveyed by the grantor for a rail~. 
road right of way with reservation’ 
of the fee could not insist that the’ 
reservation was improperly inserted 
in the deed. Studebaker vy. Beek, 83> 
Wash. 260, 145 P 225. 4 

[ec] Facts not showing claim 
under common  source.—Complain-' 
ants’ father conveyed the land in’ 
controversy to his wife, complain-’ 
ants’ mother, and after the death or 
the mother conveyed the same to, 
defendants. It was held that de+> 
fendants were not precluded: from' 
claiming through one holding under 
a tax deed executed after the convey=' 
ance to defendants, on the theory 
that complainants and defendants 
claimed under a common source’ of 
title. Tinnin v. Brown, 98 ‘Miss. 378, 
53 S 780, AnnCas1913A 1081. 

21. See cases supra note 20. 

Title from common source see also 
Ejectment §§ 39, 70; Quieting Title 
[32 Cye 1331]; Trespass to: Try. Title 


[38 Cyc 1198]. 
22. .U. S—Bush v. Marshall, 6, 
How. 284, 12 L. ed. 440; Galloway 


v. Finley, 12 Pet. 264; 9 L. ed. 1079. 


Ala.—Strong y. Waddell, 56 Ala. 
471. 

Ark.—Bramble v. Beidler, 88 Ark. * 
200. 


Ind.—Marsh v. Thompson, 102 
272, 1 NE 6380. 

Ky.—Bortman y. Giles, 8 Ky. Op. 
70." : a 
i Mo.—Crumb vy. Wright, 97-Mo. 13) 
10 SW 74. : 

Pa.—Smith v: Loafman, 145 Pu~ 
628, be a R8OHR vores + eee wth ive 
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tee in such case standing to the vendor in the rela- 
tion of tenant.?* 

[§ 32] (3), Other Exceptions. One who has 
accepted a deed with covenants of seizin is estopped 
to allege that the covenants were broken because he 
was himself seized of the premises at the time the 
deed was executed.** 

Deeds of substitution.. A grantee who accepts 
from his grantor a new deed as a substitute for the 
original is estopped to claim title to land described 
in the original deed which is not included in the 
substitute.2° Where, however, a grantee surrenders 
the deed to the grantor and takes a new deed con- 
veying the same and additional property, with no 
intention of revesting title in the grantor, he is not 
estopped to assert that he had title under the origi- 
nal decd.?° 

[§ 33] 4. Estoppel against Mortgagee. A party 
who accepts a mortgage is estopped to deny the 
mortgagor’s title.*7 However, if the mortgagor ex- 
ecutes a second mortgage of the premises, the first 

mortgage is not estopped to deny that at the time of 
executing the second mortgage the mortgagor did 
not own the legal title.28 Where the mortgagee as- 
signs the mortgage he is estopped to assert that his 
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mortgagor had no existence,”® or to set up as against 
his assignee a prior conflicting title in himself.*° 
A junior mortgagee, whose mortgage is made ex-~ 


pressly subject to prior mortgages, is estopped from 


thereafter attacking such prior mortgages on the 
ground that they were given, without consideration, 


with the mutual intent to defraud creditors of the’ 


mortgagor,*t or that the prior mortgage was in 
effect an assignment for the benefit of creditors.*? 
And where a junior mortgagee records his instru- 
ment as a real estate mortgage on a house and lot, 
and files a bill to foreclose it as such, he is estopped 
to treat his mortgage at and after foreclosure as 4 
chattel mortgage on the house which was not at- 
tached to the lot.** 

[§ 34] 5. Instruments Founding Estoppel *+— 
a. In General. To estop the grantor from denying 
that he had title at the time of the conveyance, the 
deed must either expressly or by implication be 
based upon the assumption of the existence of title 
in him, and it must purport to convey that title.*° 
Subject to this and to the further limitation that a 
deed having no validity cannot operate as an estop- 
pel,°° any deed of conveyance may found an estop- 


' Wash.—Spinning y. Drake, 4 Wash.) A. 310. sert that a parol agreement was 
ZO MoO Oeste olds 27. Cal.—Tartar v. Hall, 3 Cal.| entered into between him and the 
Wis.—Lacy v. Johnson, 58 Wis. | 263 mortgagor that the land should be 


414, b7 NW 246. 

[a] Thus (1) one who secures 
and holds possession of land under a 
parol contract to purchase, while so 
in possession is estopped to deny the 


215 I. 
Ind.—Conklin 


Ill—De Witt County vy. ‘Wilson, 
352, 74 NE 375. 


107, 68 AmD 416. 
Ind. 'T.—Grady v. Newman, 1 Ind. 


taken in satisfaction of the mort- 


gage debt: Whitney v. McKinney, 7 
Smith, , 7. .Ind.| Johns. Ch. (N. Y.) | 144. 
81. Taylor v. Riggs, 8 Kan. A. 


325, 57 P 44; Smith-McCord Dry 


title of one who thus contracts to 
sell to him and can, not set up a 
title acquired by him while so in 
possession. Bortman vy. Giles, 8 Ky. 
Op. 770. (2) Where the purchaser 
of real estate executes notes and ac- 
cepts a title bond, and afterward 
voluntarily accepts a deed of con- 
veyance of the land and makes no 
claim of a deficiency of acreage, and 
then sells and conveys the land, he 
is not in a position to resist re- 
covery on his notes given for the 
purchase of the land, on,the ground 
that his grantor sold and bound him- 
self by the title bond to convey a 
greater quantity than was. after- 
ward found to be inside the bound- 
ary of the tract. McQGuire v. Pieratt, 
TSR Yi. 2ODi L C39. 

23, Marsh v. Thompson, 102 Ind- 
272, 1 NE 630 (“the relation which 
the purchaser of land not fully paid 
for bears to the vendor is the same 
inequity as that between landlord 
and tenant so far as the doctrine 
of estoppel is involved”); McGuire 
v, Pieratt, 18 Ky. Op. 1039. 
/24, Bigelow Estop. (ist ed) p 
293; Furness v. Williams, 11 Ill. 229; 
Beébe .v. Swartwout, 8 Ill. 162; 
Fitch v. Baldwin, 17 Johns. (N. Y.) 
161; Eames v. Armstrong, 146 N. C. 
1, 59 SE 165, 125 AmSR 436; Langley 
*. Kesler, 57 Or. 281, 110 P 401, 111 
P 246. See also Carson v. Cabeen, 
45 Ill. A. 262 (a grantee cannot set 
up as a breach of warranty a title 
in himself or the ownership of an 
incumbrance at the time of the con- 
veyance). 

25. Fox v. Winders, 127 Mo. 502, 
30 SW 323, 48 AmSR 648; Poitevent 
v. Scarborough, 103 Tex. 111, 124 
SW 87 [rev (Civ. A.) 117 SW 443]; 
Doty v. Bernard, 92 Tex. 104, 47 SW 


712; Chloupek vy. Perotka, 89 Wis. 
551, 62 NW 537, 46 AmSR 858. See 
also Jackson vy. Murray, 7 Johns. 


(N. Y.) 5 (persons deriving title 
from a patentee who procured a sec- 
ond grant from the state are es- 
topped to claim that the first grant 
included land embraced in the sec- 
ond patent). 

26. St. Joseph v. Baker, 86 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


T. 620, 48 SW 754. 
La.—Gallagher v. Conner, 138 La. 

633, 70 S 539. 

Sas J.—Combs. vy. Brown, 29 N. J. 


Oh.—Douglass v. Seott, 5 Oh. 194. 

But compare Sumner y. Bryan, 54 
Ga. 613 (holding that where the wife 
unites with the husband in the exe- 
cution of a mortgage, or a deed 
which becomes by agreement an 
equitable mortgage, to secure a debt 
by the husband to his indorser, the 
latter is not estopped, by accepting 
the deed, from denying title in the 
wife to the mortgaged land). 

[a] Rule applied.—Where, after 
certain land had been conveyed to 
school trustees in settlement of a 
mortgage securing a loan of school 
moneys, the trustees accepted a 
mortgage on the land, reciting that 
the grantor has a good title to the 
land “from said trustees, and that 
the same is free and clear of all en- 
cumbrances,” the trustees were 
thereby estopped more than _ forty 
years thereafter to assert, as against 
the mortgagor’s ultimate grantee, 
that the mortgagor had no title, 
De Witt County v. Wilson, 215 Ill. 
352, 354, 74 NE 375. 

{b] Limitation of rule; unau- 
thorized conveyance.—Where an un- 
authorized conveyance of land was 
made by an attorney in fact, the tak- 
ing back of a mortgage and notes by 
the owner, where the mortgage does 
not refer specifically to the deed of 
the premises, or contain anything in- 
consistent with the attorney’s want 
of authority, does not estop the 
mortgagee from denying that the 
title passed to the mortgagor by the 
attorney’s deed. Spofford v. Hobbs, 
29 Me. 148, 48 AmD 521. 
anes Hume v. Breck, 4 Litt. (Ky.) 

29. Salem Farmers’ Nat. Bank v. 
Fletcher, 44 Iowa 252. 

30. Whitney v. McKinney, 7 Johns, 
Ch. (N. Y.) 144; Rogers v. Cross, 3 
Chandl. (Wis.) 34. 

[a]. Thus where a mortgagee as- 
signed the mortgage, giving the as- 
signee a deed, he is estopped to as- 


Goods Co. v. John B. Farwell Co., 6 
Okl. 318, 50 P 149. 


382. Smith-McCord Dry Goods Co. 
v. John B. Farwell Co., 6 Okl. 318, 
50 P 149. 

83. Miles v. McNaughton, 111 
Mich. 350, 69 NW 481. 

34. After-acquired title see infra 
§§ 45-57. 

35. Gilmer v. Poindexter, 10 How. 


(U..S.) .257,-13.L. ed. 4141;, Bunch. vy. 
Johnson, (Ark.) 211 SW 551; King 
v. Burkhart, 167 Ky. 424, 180 SW 
534; Whitman y. Jones, 17 N. S. 443; 
Dodge v= Smith, 3 Ont. L. 305; Mor- 
riSONn. WaaSteerinda .UenCo, QinBigksos 
McGill vy. Shea, 2 U. C. Q. B. 483, 486. 

“The estoppel must lie clearly 
on the face of the deed, which, upon 
its whole contents, must import that 
the party assumes to pass the es- 
tate absolutely by that very deed.” 
McGill v. Shea, supra. 

[a] Beason for rule—‘‘To the 
success of an estoppel it is obviously 
necessary that the grantor’s want of 
a present vested estate should not 
appear on the deed itself, which 
would else contain internal evidence 
of its invalidity.’ Gilmer v. Poin- 
dexter, 10 How. (U«-S:) 257, 267,13 
L. ed. 411. 

[b] There can be no estoppel (1) 
by an instrument which passes no 
interest, but is a mere conditional 


arrangement which was never car-~, 


ried into effect. Morrison vy. Steer, 
32 U. C. Q. B. 182. (2) No estoppel 
arises from an instrument conveying 
an estate in expectancy. King v. 
Burkhart, 167 Ky. 424, 180 SW 534. 


[c] Deed of reassignment.—A 
grantor is not estopped to deny 
seizin, and title by a deed which 


contains no warranty is a mere re- 
assignment of title acquired under a 
former deed, and whose effect is to 
cancel such prior deed and to restore 
the status quo. Smith v. Strong, 14 
Pick. (Mass.) 128. 

[d] Statute of uses.—No person 
can be technically estopped by a 
conveyance under the statute of uses. 
Jackson v. Brinckerhoff, 8 Johns. 
Case GNI Ys) Gd0le 

36. See infra § 90. 


| 


§§ 34-36] 


pel against the grantor.7 It need contain no tech- 
If it bears on its face 
evidence that the grantor intended to convey and 
the grantee expected to become invested with an 
estate of a particular description or quality, and 
that the bargain had proceeded upon that footing, 
it creates an estoppel against the grantor in respect 
to the estate thus described, although no technical 


nical covenants for title.?8 


covenants are inserted.*® 


[§ 35] b. Quitclaim Deed. A mere quitclaim 
deed does not ordinarily operate as an estoppel 
against the grantor,*® but operates as a release of 
only such interest as the maker has, or such as may 
Nor does a deed of this 
character estop the grantee to dispute the grantor’s 
title or seizin,#? or the quality of the title,*? or to 
deny that anything passed by the instrument.*4 
Nevertheless, a distinct recital in a quitclaim deed 
showing that the parties proceeded on the theory 


be specifically named.‘ 


37. See infra §§ 35-38. 
Estoppel by: 

Assignment for benefit of creditors 
see Assignments for Benefit of 
Creditors § 49. 

Land contract see Vendor and Pur- 
chaser [39 Cyc 1292]. 

Lease see Landlord and Tenant [24 
Cye 934 et seq]. 

oe tit hae see Mortgages [27 Cyc 1131, 

oO . 


Sheriff’s deed see 
[17 Cyc 1349]. 
[a] A bond for title absolute on 

its face reciting sale of land de- 

seribed and consideration therefor 
duly signed, delivered, and accepted, 
although incomplete as a deed, was 
sufficient to pass legal title as be- 
tween immediate parties, so that 
grantor would be estopped to main- 
tain a suit for recovery of the land. 
Smith vy. Noble, 174 Ky. 15, 191 SW 
641. 
38. See cases infra note 39. 
39. U. S.—Van Rensselaer y. Kear- 


infra Executions 


ney, 11 How. 297,-13 L. ed. 703. 


Me.—Thompson y. Thompson, 19 
Me, 235, 36 AmD 751. 

N. C.—Riley v. Carter, 165 N. C. 
334, $36, 91 SE 414 [cit Cyc]. 

Or.—Bayley v.. McCoy, 8 Or. 259. 

W. Va.—Summerfield v. White, 54 
W. Va. 311, 46 SE 154. 

- But compare Pratt v. Grand Trunk 
R. Co., 8 Ont. 499 (a case where the 
deed contained no covenants of title 
and where it was held that no es- 
toppel was created). 

. U. S.—Traver v. Baker, 15 Fed. 

186, 8 Sawy. 535. 

Ark.—Walker v. Helms, 84 Ark. 
614, 106 SW 1170. 

Ga.—Strong. v. Powell, 92 Ga. 591, 
20 SE 6. 

Ind.—McAdams y. Bailey, 169 Ind. 
518, 82 NE 1057, 124 AmSR 240, 13 
LRANS 1003; Murray v. Murray, 62 
Ind. A. 132, 112 NE 835. 


_Iowa.—Irish v. Steeves, 154 Iowa 
286, 134 NW 634. 
Mich.—Olmstead v. Tracy, 145 


Mich. 299, 108 NW 645, 116 AmSR 
299; Sands v. Davis, 40 Mich. 14. 

Mo.—East v. Davis, 204 SW 402. 

N. Y.—Striker_-v. Mott, 28 N. Y. 82. 

Pa.—Com. v. Bierly, 37 Pa. Super. 
496. : 

Ont.—Minaker v. Hawkins, 20 U. C. 

. B. 20; Casselman v. Casselman, 
9 Ont. 442, 

But compare Russell v. Coffin, 8 
Pick. (Mass.) 143 (holding that if a 
releasor in a deed of quitclaim 1s 
seized, and the party to whom the 
release ix executed is not in posses- 
gion, although nothing passes by 
the conveyance, it may nevertheless 
operate as an estoppel against the re- 
leasor). 

[a] Compromise deed.—Where one 
of two adverse claimants of title to 
land took a conveyance from the 
other without warranty, paying a 
consideration therefor and thus set- 

[21 C. J.—68] 


ESTOPPEL 


ranty.*® 


[§ 36] 


tled pending litigation between them, 
no estoppel results, in subsequent 
litigation between those holding un- 
der the parties to the compromise 
deed, from the introduction of that 
deed in®evidence, together with the 
competing title of the grantee there- 
in. Strong v. Powell, 92 Ga. 591, 
20 SE 6. 

41. Bryan v. Eason, 147 N. C. 284, 
61 SE 71. 

42. Cal.—San Francisco y. Lawton, 
18 Cal. 465, 79 AmD 187. 

Ind.—Murray v. Murray, 62 Ind. A. 
132, 112 NE 8385. 

Ky.—Holderman vy. Holderman, 98 
SW 277, 30 KyL 319. 

Me.—Ham vy. Ham, 14 Me. 351. 

Mich.—Olmstead vy. Tracy, 145 
Mich. 299, 108 NW 649, 116 AmSR 
299; Sands v. Davis, 40 Mich. 14. 

N. Y.—Lytle v. Beveridge, 58 N. Y. 
592; Sparrow v. Kingman, 1N. Y. 242; 

N. C.—Bryan v. Eason, 147 N. C. 
284, 61 SE 71; McAllister v. Devane, 
AGUNSIC CES Wa 

Tex.—Gamble vy. Martin, (Civ. A.) 
151 SW 327. . 

438. Olmstead y. Tracy, 145 Mich. 
299, 108 NW 649, 116 AmSR 299; Far- 
num v. Loomis, 2 Or. 29. 

44. Flagg v. Mann, 14 Pick. (Mass.) 
467; Sparrow v. Kingman, 1 N. Y. 
242. 


[a] Reasons for rule.—(1) “It is 
a very common thing for one, in or- 
der to avoid litigation, to purchase 
or extinguish claims to land which 
the grantee might not think to be 
valid, and which the grantors would 
not warrant; and deeds of release 
and quitclaim of all the right &c. 
are used by the parties. It would 
seem to be unjust and contrary to 
the intent of the grantees, to affect 
their rights, by their acceptance of 
such deeds, beyond the rights and 
interests which should actually pass 
by the same.’ Flagg v. Mann, 14 
Pick. (Mass.) 467, 482. (2) ‘If the 
grantor, then, might shew that no 
title passed by his quit claim, and 
recover the land in opposition to it, 
why should the mouth of his grantee 
be closed from denying that he re- 
ceived an estate in fee from him, or 
that, indeed, any title passed by his 
conveyance? Apply the rule of mu- 
tuality, and it is impossible to assign 
a valid reason, Both parties must be 
bound, or intended to be, else neither 
is concluded. There can be no sound- 
ness in the principle of estopping a 
grantee from showing that no inter- 
est passed to him by the deed of the 
grantor, while the latter is permitted 
to shew it.’ Sparrow v. Kingman, 
1 N. Y, 242, 248. 

45. Van Rensselaer v. Kearney, 11 
Hows (Us. i8e)) 29 tds Sac edhy 703; 
Traver v. Baker, 15 Fed. 186, 8 Sawy. 
535; McAdams v. Bailey, 169 Ind. 518, 
82 NE 1057, 124 AmSR 240, 13 
LRANS 1003. 

46. Deed poll defined see Deeds § 3. 


igeks enue 


that a particular interest was thereby conveyed 
may be as effectual to create an estoppel as a war- 


c. Deed Poll. According to the weight: 
of authority the estoppel arising from a deed poll 46 
ordinarily applies only to the grantor and does not 
operate against the grantee, who may accordingly 
deny that his grantor had such an estate as he un- 
dertook to convey,*7 
will not estop the grantee to deny the grantor’s ti- 
tle 48 or to acquire a superior title. 
there are a number of decisions in’ which this rule 
is repudiated in toto *° or materially limited.5t And 
even in jurisdictions where the general rule ob- 
tains,°>* there is a well settled exception to the ef- 
fect that where the deed contains agreements or 
covenants to be performed by the grantee, his ac- 
ceptance of the deed estops him to deny them.*? 
And it has been said that the grantee having ac- 


The acceptance of a deed poll 


However, 


47. U. S.—Carver v. Astor, 4 Pet. 
Tet vast ed. (7618 
Ky.—Winlock v. 
272. 
CS eee eee v. Parker, 17 Mass. 
70. 

N. H.—Great Falls Co. v. Worster, 
15 N. H. 412; Otis v. Parshley, 10 


Hardy, 4 Litt. 


N. H. 403. 

N. Y.—Sparrow v. Kingman, 1 N. 
Y. 242; Champlain, ete, R. Co. v. 
Valentine, 19 Barb. 484; Bigelow v. 


Finch, 11 Barb. 498. 
Cr.—Langley v. Kesler, 57 Or. 281, 
110 P 401, 111. P 246. 


ah I— Gardner vy. Greene, 5 R. I. 
Eng.—Hunter Vaiktry, 2.08 & Ald: 
421, 106 Reprint 420; Skipwith v. 


Green, 1 Str. 610, 93 Reprint 732. 
is B.—Doe vy. Wetmore, 8 N. B. 
Soe a eae ve Ash Oma Cy Cabs 

“The general rule is that there can 
be no estoppel by deed against the 
grantee in a deed poll, because he 
does not join in the execution of it, 
and the doctrine that parties to a 
sealed instrument cannot dispute its 
force or effect, when applied to such 
an instrument, is limited in its effect 
to an estoppel against the grantor, 
and does not reach the grantee.” 
Langley v. Kesler, 57: Or. 281, 286, 
110 P 401, 403, 111 BP 246. 

{a] Exceptions and reservations.— 
A deed poll will not estop the grantee 
to deny that his grantor had title to 
land excepted out of the grant. Carver 
vValAstor: 47 Pet. CUS!) ale 1s ced® 
761; Champlain, etc. R. Co. v. Va- 
lentine, 19 Barb. (N. Y.) 484. 

48. See cases infra note 49. 

49. U. S.—Robertson vy. Pickrell, 
L090. 2S... 6038, 438°S8SCt 407; 22% Le ed: 
1049. 

Ala.—Cooper v. Watson, 73 Ala. 252, 
: Tll.—Patterson v. Johnson, 113 Ill. 
59. 

N. Y.—Atlantie Dock Co, y. Leavitt, 
5ayING) Year Sbe do) Amr e556. 

Ss. C.—Giles v. Pratt, 20 S. Cc. L. 
439. Giles Ww. Pratt; 23.\S.uC. dis 54: 

50. See cases infra this note. 

[a] Im Wisconsin a deed of con- 
veyance executed by the grantor is 
binding upon the grantee after ac- 
ceptance, especially if it be a deed 
of indenture or a deed poll. Chlou- 
pek v. Perotka, 89 Wis. 551, 62 NW 
537, 46 AmSR 858;’ Hubbard v. Mar- 
shall, 50 Wis. 322, 6 NW 497; Hutch- 
INnson sve , Chicaroy ete ynen.aCOnsmod 
Wis. 582; Lowber v. Connit, 36 Wis. 
176. 

51. Blake v. Tucker, 12 Vt. 39 (the 
grantor in a deed poll, and all who 
claim title under the deed, are bound 
by recitals in the deed, but are not 
precluded from showing that a deed, 
so recited, is defective and void). 

52. Sec supra text and note 47. 

53. N. H.—Emerson v. Mooney, 5¢ 
N. H. 315. 
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cepted a deed with seizin cannot allege that the 
grantor’s covenants are broken by reason of the 
fact that the grantee himself, at the time he ac- . 
cepted the deed, was seized of the premises.®* 

A deed in the 
form of a chattel mortgage may ordinarily found 
an estoppel the same as any other.®® 
Antenuptial Agreement. 


[§ 37] d. Chattel Mortgage. 


[§ 38] e. 


nuptial agreement, reciting that 


husband agreed and did thereby convey to the pros- 


pective wife certain lands to be 


was in the nature of a present conveyance which 


N, J.—Hagerty v. Lee, 54 N. J. L. 
580, 25 A 319, 20 LRA 631, 

N. Y.—Atlantie Dock Co. v. Leavitt, 
54 N. Y. 35,.13 AmR 35; Spaulding 
v. Hallenbeck, 35 N. Y. 204; Belmont 
v. Coman, 22 N. Y. 438, 78 AmD 213; 
‘Trotter v. Hughes, 12 N. Y. 74, 62 
AmD 187. 

N. C.—Raby v. Reeves, 112 N. C. 
php 16 SE 760; Fort v. Allen, 110 

C. 183, 14 SE 685. 

Dee __Langley v. Kesler, 57 Or. 281, 
AHO AP 401, 1d; PP 246s 
Va.—-Vanmeter vy. 

Gratt. (44 Va.) 148. 

{a] Taking inconsistent positions. 
—Where the grantee does not sign 
the deed, the estoppel created by his 
acceptance of it is not an estoppel 
by deed strictly speaking but a quasi 
estoppel based on the principle which 
precludes a person from taking the 
benefits of a transaction and at the 
same time avoiding its obligations. 
See infra § 212. 

54 Langley v. Kesler, 57 Or, 281, 


Vanmeter, 3 


110 P 401, 111, P 246. 

55. Iowa.—Myers v. Snyder, 96 
Iowa 107, 64 NW 771. 

Mo.—Layson y. Cooper, 174 Mo. 


211, 73 SW 472, 97 AmSR 545. 

N. Y.— American Scientific Research 
inst. v. Randolph, 141 NYS 949. 

R. I.—Harvey v. Harvey, 13 R. I. 
eh Ryder y. Sisson, 7 R. I. 

Ont.—Paton v. Browne, 19 U. C. Q. 
B. 337. 

56. Smith v. Johns, 154 Ky. 274, 
157 SW 21. 

57. U. S.—Jenkins vy. Collard, 145 
U. S. 546, 12 SCt 868, 36 L. ed. 812; 
Ryanitv. Us'S.}-1386> U.S. 68,°10: SCt 
913, 34 L. ed. 447; Miller v. Texas, 
etes, RSuCos? 132) WeieS-4 662.) LO7SCe 
206, 33 L. ed. 487; Myers v. Croft, 
13 Wall. 291, 20 L. ed. 562; Irvine 
v. Irvine, 9 Wall. 617, 10 L. ed. 800; 
French v. Spencer, 21 How. 228, 16 
L, ed. 97; Bush y. Marshall, 6 How. 
284, 12 L. ed. 440; Galloway v. Finley, 
12 Pet. 264, 9 L. ed. 1079; Mason v. 
Muncaster, 9 Wheat. 454, 6 tu; led! 
131; Terrett v. Taylor, 9 Cranch 43, 
3 L. ed. 650; Ketchum v. Pleasant 
Valley Coal Co., 257 Fed. 274; Wise 
v. Watts, 239 Fed. 207, 152 CCA 195; 
Glover v. Bradley, 233 Fed. 721, 147 
CCA 487, AnnCas1917A 921; Bull v. 
Campbell, 225 Fed. 923, 141 CCA 47; 
Shrewsbury v. Pocahontas Coal, etc., 
Co., 219 Fed. 142, 135 CCA 40; Craw- 
ford v. Moore, 28 Fed. 824 [aff 130 
U.S: 122, 9 SCt 447, '32-L. edi 87875 
Curran v. Burdsall, 20 Fed. 835; Ed- 
wards v. Davenport, 20 Fed. 756, 4 
McCrary 34; Faulks v. Kamp, 3 Fed. 
898, 17 Blatehf. 432; Corcoran’ v. 
Brown, 6 F. Cas. No. 3,226, 3 Cranch 
Cc. C. 143; Fields v. Squires, 9 F. Cas. 
No. 4,776, Deady 366; Lamb v. Car- 
ter, 14 F. Cas. No. 8,013, 1 Sawy. 
‘212; McGill v. Jordan, 16 F. Cas. No. 
8,795a. 

Ala.—Cobbs v. Union Naval Stores 
Co., 80 S 415; May v. Chiles, 80 S 46; 
State v. Mobile, ete., R. Co., 201 Ala. 
271, 78 S 47; Vary v. Smith, 162 Ala. 
457, 50 S 187; Swift v. Doe; 162 Ala. 
147, 50 S 123: English v. McCreary, 
157: Ala. 487, "48 S 1133. Doolittle V. 
Robertson, 109 Ala. A1Ds TOM SIS 5 Ie 
Wheeler v. Aycock; 109 Ala. 146, 19 


ESTOPPEL 


[§ 39] 
Title—1. 


An anite- 
the prospective 


hers absolutely, 


S 497; Blakeslee v. Mobile L. Ins. 
Co., 57 Ala. 205; Johnson v. Collins, 
12 Ala. 322; Stewart v. Anderson, 10 
Ala. 504; Kennedy v. McCartney, 4 
Port. 141; Steverson vy. Agee, 9 Ala. 
A. 389, 68 S 794. 

Ariz.—Molina v. Ramirez, 15 Ariz. 
249, 254,.138 P 17 [quot Cyc]. 

Ark.—Schuman v. George, 110 Ark. 
486; 161, SW (1039; “Colonial, ete., 
Mortg. -Co. v. Lee, 95 Ark. 253, 129 
SW 84 (under express statutory pro- 


vision); Osceola Land Co. v. Chicago 
Mill; “ete:,) (Co. 84" Ark, of, 103" SW 
609; Tupy v. Kocourek, 66 ye 433, 
51 SW 69. 


Cal.—Wholey  v. 
Cali. 132; 
3%. Cal. 


Cavanaugh, 88 
25 P1112; Quivey v. Baker, 
465; Clark v. Baker, 14 Cal. 


612, 76 AmD 449. 

Conn.—Dudley v. Caldwell, 19 
rene 218; Hoyt v. Dimon, 5 Day 

Del.—Doe v.-Dowdall, 8 Del. 369, 
11 AmR 757. 

Fla.—Moralis vy. Matheson, 79 S 


202; 


80 SE 6380 (under special statutory 
provision); Cowart v. Singletary, 
140 Ga. 435, 79 SE 196, 47 LRANS 
621, AnnCas1915A 1116; Hadaway v. 
Smedley, 119 Ga. 264, 46 SE $6; Par- 
ker v. Jones, 57 Ga. 204; O’Bannon 


Knox vy. Spratt, 19 Fla, 817. 


v. Paremour, 24 Ga. 489. 
Ill.— Jones v. Jones, 213 Ill. 228, 72 
NE 695; Maher v. Brown, 183 Ill. 


575, 56 NE 181; Whitson v. Grosve- 
nor, 170 Ill. 271, 48 NE 1018; Walton 
v. Follansbee, 131 Il], 147, 23 NE 
332; Hull v. Glover, 126 Ill. 122, 18 
NE 198; Grand Tower Min., etc., Co. 


v. Gill,, 111 Tl. 541; Hitchcock: v. 
Fortier, 65 Ill. 239; Gochenour v. 
Mowry, 38 Ill. 331; Jones v. King, 


25 Ill. 383; Bennett v. Waller, 23 Ill. 


97; Frank v. Darst, 14 Ill. 304, 58 
AmD 575; Rigg v. Cook, 9 IH. 336, 
46 AmD 462. 


Ind.—Glendenning v. Superior Oil 
Co., 162 Ind. 642, 70 NE 976; Frain 
v. Burgett, 152. Ind. 55, 50 NE 873, 
52 NE 395; Thalls v. Smith, 139 Ind. 
496, 39 NE 154; Neely v. Boyce, 128 
Ind. 1, 27 NE 169; Randall v. Lower, 
98 Ind. 205% Karnes v. Wingate, 94 
Ind. 594; Locke v. White, 89 Ind. 492; 
Boone v. Armstrong, 87 Ind. 168: 
Pancoast v. Travelers’ Ins. Co., 79 
Ind. 172; Curren, v. Driver, 33 Ind: 
480; McAdams vy. Bailey, (A.) 80 NE 
171; Johnson vy. Bedwell, 15 Ind. A. 
236, 438 NE 246. 

Iowa.—Pring v. Swarm, 176 Iowa 
158, 157 NW °734; In re Clary, 173 
Iowa 228, 155 NW 282; Stephens v. 
Boyd, 157 Iowa 570, 1388 NW 3889; 
Nicodemus v. Young, 90 Iowa 423, 
57 NW 906; Van Orman vy. McGregor, 
23 Iowa 300; Childs v. McChesney, 
20 Iowa 431, 89 AmD 545; Warburton 
v. Mattox, Morr. 367. 

Kan.—Armstrong vy. Portsmouth 
Bldg,. Co., 57 Kan. 62, 45 P 67; Scof- 
fins v. Grandstaff, 12 Kan. 467: Let- 
son v. Roach, 5 Kan. A. 57, 47 P 321. 

Ky. —Hays’ v. Lackey, 213 SW 205; 
Fulton v. Teager, 209 SW 535, 537 
[cit Cye]; Creekmore Vv. Bryant, 158 
Ky. 166, 164 Sw 337; Weir v. Weir, 
138 Ky. 788, 129 SW 108; Newell wv. 
Burnside Banking Co., 118 SW 267; 
Altemus v. Nickell, 115 Ky. 506, 74 


[§§ 36-39 


estopped the husband from thereafter HS the 
title of the wife.°¢ 

C. Estoppel to Assert Aftor-Acquited 
To Real Estate—a. 
ment of General Rule. If a grantor having no title, 
a defective title, or an estate less than that which 
he assumed to grant, 
covenants of like import, and subsequently acquires 
the title or estate which he purported to convey, 
or perfects his title, such after-acquired or perfect- 
ed title will inure to the grantee or to his benefit, by 
way of estoppel.®? 


Deeds—(1) State- 


conveys with warranty or 


Irrespective of the jurisdiction 


SW 221, 245; Perkins v. Coleman, 90 
Ky. 611, 14 SW 640; MclIlvain v..Por- 
ter, 7 SW 309, 8 SW 705, 9 KyL 899; 
Bohon v. Bohon, 78 Ky. 408; Car- 
penter v. Carpenter, 8 Bush 283; 
Churchill v. Ferrill, 1 Bush 54; Nun- 
nally v. White, 3 Metc. 584; Dicker- 
son vy. Talbot, 14 B. Mon. 60; Fitz- 
hugh v. Tyler, 9 B. Mon. 559; Grif- 
fith v. Dicken, 4 Dana 561; Hutcher- 
son v. Coleinan, 2 J. J. Marsh. 244; 
Smith v. Mahan, 7 T. B. Mon. 228; 
Morrison vy. Caldwell, 5 T. B. Mon. 
426, 17 AmD 84; Logan vy. Steele, 4 
Tl. B;. Mon. 2430, (7. EB? Bo eMone1er 
Aldridge v. Kincaid, 2 Litt. 390; Mas- 
sie v. Sebastian, 4 Bibb. 433; Logan 
v. Moore, 7 Dana 74; Jones v. Stew- 
art, 10 Ky. Op. 304; Sanford v. Ed- 
wards, 2 Ky. Op. 502. 
La.—Wells y. Blackman, 121 La. 
394, 46 S 437; New Orleans v. Rid- 
dell, 1138 La. 1051, 37 S 966; Benton 
v. Sentell, 50 La. Ann. 869, 24 S 297; 
Jacobs v. Yale, 39 La. Ann. 359, 1 
S 822; Rapp v. Lowry, 30 La. Ann. 
1272; Zunts v. Courcelle, 16 La. Ann. 
96; Lee v. Ferguson, 5 La. Ann. 532; 
Stokes v. Shackleford, 12 La. 170; 
esa v. Hezeau, 9 La. A. (Orleans) 


Me.—Powers v. Patten, 71 Me. 583; 
Bachelder v. Lovely, 69 Me. 33; Read 
v. Fogg, 60 Me. 479; Kelly v. Jen- 
ness, 50 Me. 455, 79 AmD 628; Curtis 
vy. Curtis, 40 Me. 24, 683 AmD 651; 
Crocker v. Pierce,’ 31 Me. 177; Pike 
v. Galvin, 29 Me. 183; Gardiner v. 
Gerrish, 23 Me. 46; Baxter v. Brad- 
bury, 20 Me. 260, 837 AmD 49; Lawry 
v. Williams, 13 Me. 281; Fairbanks 
v. Williamson, 7 Me. 96; Webber v. 
Webber, 6 Me. 127; Allen vy. Sayward, 
5. Me. 227, 17 AmD 221. 

Mass.—Cressey v. Cressey, 
Mass. 65, 102 NE 314; Marshall En- 
gine Co. v. New Marshall Engine 
Co., 203 Mass. 410, 89 NE 548; Ayer 
Vv. Philadelphia, etc., Face Brick Co; 
159 Mass. 84, 34 NE 177; Huzzey v. 
Heffernan, 143 Mass. 232, 9 NE 570; 
Knight v. Thayer, 125 Mass. 255 Russ 
v. Alpaugh, 118 Mass. 369, 19 AmR 
464; Lincoln y. Emerson, 108 Mass. 
87; "Sparhawk v. Bagg, 16 Gray 583; 


Cole v. Raymond, 9 Gray 217; Perry 
v.. Kline, “12 Cush. : 118; White v. 
Patten, 24 Pick. 324; Bates v. Nor- 


cross, 17. Pick. 14; 28 "AmD 271; Com- 
stock v. Smith, 13 Pick. 116, 23 AmD 
670; Somes v. Skinner, 3 Pick. 52. 
Mich.—Donohue v. . Vosper, 189 
Mich. 78, 155 NW 407; Demerse v. 
Mitchell, 187 Mich. 683, 164 NW 97; 
West Michigan Park Assoc. v. Pere 
Marquette R. Co., 172 Mich. 179, 137 
NW 799; Dye v. Thompson, 126 Mich, 
597, 85 NW 1113; Duffy v.: White, 
115 Mich. 264, 73 NW 362; Morris v. 
Jansen, 99 Mich. 436, 58 NW _ 365; 
Naylor v. Minnock, 96 Mich. 182, 35 
AmSR’ 505; Pendill Va Marquette 
County Agricultural Soc., 95 Mich. 
491, 55 NW 384; Gray v. Franks, 86 
Mich. 382, 49 NW 130; Peo. y. Miller, 
79 Mich. 93, 44 NW 172°. Clark Vv, 
Daniels, 77 Mich. 26, 48 NW 854; 
Le Coss v. Wadsworth, 56 Mich. 421° 
23 NW 75; Brayton v. Mérithew, 56 
Mich, 166, 22 NW _ 259; 


v. Williams, 44 Mi ch. 240, 6. NW 662; 
Lee v. Clary, 88 Mich, 223 Haskell v. 


For later cases, developments and changes in the law see cumutative Annotations; same title page and noté number. ” 
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Hane ie 
Roy, 54 Mich. 635, 20 NW 621: Smith, 


ia § 39] 
of courts of equity it has always 


Ayres, 35 Mich. 89; Shotwell v. Har- 
rison, 22 Mich, 410. 

Minn.—Bradley Hist. (Co. vy. Brad- 
ley, 97 Minn. 161, 165, 106 NW 110 
[cit Cyc]; Rooney v. Koenig, 80 
Minn. 483, 83 NW 399. 

Miss. —Garner v. Garner, 117 Miss. 
694, 78 S 623; Harris v. Byers, 112 
Miss. 651, 73 S 614; Mississippi Saw- 
mill Co. v. Douglas, 107 Miss. 678, 
65 S 885; Andrews v. Anderson, 16 s 
346; Kaiser v. Harhart, 64 Miss. 492, 
1 S 635; Bush v. Cooper, 26 Miss. 
599, 59 AmD 270; Wightman v. Doe, 
24 Miss. 675; Fletcher y. Wilson, Sm. 
& _M. -Ch.. 376, 

Mo.—Bobb v. St. Louis, 205 SW 
713; Marston vy. Catterlin, 239 Mo. 
390, 144 SW 475; Stoepler y. Silber- 
berg, 220 Mo. 258, 119 SW 418; Wood 


v. Smith, 193 Mo. 484, 91 Sw 85; 
Johnson yv. Johnson, 170 Mo. 34, 70 
SW 241, 59 LRA 1748; Fordyce v. 


Rapp, 131 Mo. 354, 33 SW 57; Ivy v. 
Yancy, 129 Mo. 501, 31 SW 937; Nor- 
fleet v. Russell, 64 Mo. 176; Crosby 
vy. Evans, (A.) 195 SW 514; Barron 
v. H. D. Williams Cooperage Co., 185 
Mo. A. 625, 171 SW, 683; Patton v. 
Horgey,  (A.)) 153 “SW 575; Dodd ~v. 
Williams, 3 Mo. A. 278. 

Nebr. —Hagensick Vv. 
Nebr. 495, 73 NW 932. 

N. H.— Fletcher v. Chamberlain, 
61 N. H. 438; Hayes v. Tabor, 41 

ol 3 ee ye BS Kimball v. Schoff, 40 N. H. 
190; Jewell v. Porter, 31 N. H. 34; 
Morrison v. Underwood, 20 N. H. 
369; Chamberlain v. Meeder, 16 N.H. 
381; Wark v. Willard, 13 N. H. 389; 
Kimball yv. Blaisdell, 5 N. H. 533, 22 
AmD 476. 

N. J.—Ross v. Adams, 28 N. J. L. 
160 [rev on other grounds 380 N. J. 
L. 505, 82 AmD 237]; Moore v. Rake, 
SeUNGae Li: 574; Den vy. Demarest, 21 
Nate i O20 Gough vy. Bell, 21 N. J. 
Tne L5G: Vulcan Detinning Con ew 
American Can Co., 67 N. J. Eq. 243, 
58 A 290; Matthiesseon, ete:, 
Refining Co. v. Jersey City, 26 N. J. 
Eq. 247; Vreeland v. Blauvelt, 23 N. 
J. Eq. 483; Brundred v. Walker, 12 
ING e VG. 140; Decker v. Caskey, 3 
N. J. Eq. 446. 

N. Y.—Thompson v. Simpson, 128 
N. Y. 270, 28 NE 627 [aff 13 NYS 
90]; Valentine v. Muntee ld Ne Xs 
496, 22 NE 209 [rev.51 Hun 544, 3 
NYS 906]; House v, McCormick, 57 
N. Y. 310; Tefft v. Munson, 57 N. Y. 
97 [aft 63 Barb 31]; Mickles_ v. 
Townsend, 18 N. Y. 575; Sheridan v. 
House, 4 Abb. Dec. 218, 4 Keyes 569; 
Collins v. Buffalo, etc., ECO, 145 
App. Div. 148, 129 NYS TOO Good- 
hue v. Cameron, 142 App. Div. 470, 
127 NYS 120; Jacobs v. Fowler, 135 
App. Div. 713, 119 NYS 647; Tucker 
v. Tucker, 122 App. Div. 308, 106 NYS 
713; Fox v. Fee, 24 App. Div. 314, 
49 "NYS 292; Lacustrine Fertilizer 
Co: Win ake? Guano, CtC:, 1CO.,mlostun 
47 [aff 82 N. Y. 476]; Doyle v. Peer- 
less Petroleum Co., 44. Barb. 239; 
Kent v. Harcourt, 33 Barb. 491; Moe- 
nig v. New York Cent. R. Co., 175 
NYS 665: Vanderheyden v. Crandall, 
2 Den. 9 Taft 1-N. Y. 491]; Jackson v. 
Hoffman, 9 Cow. 271; Jackson v. Ste- 


Castor, 53 


vens, 16 Johns. 110; Jackson Vv. 
Wright, 14. Johns. 193; Jackson Vv. 
Stevens,. 13 Johns. 316; Jackson v. 
Murray, 12 ,Johns.- 201; Jackson _v. 


Matsdorf,, 11 Johns. 91,.6 AmD 355; 
Jackson v. Bull, 1 Johns. Cas. 81; 
Utica Bank. v. Mersereau, 3 Barb. Ch. 
528, 49 AmD 189;, Kellogg vy. Wood, 
4 Paige 578. 

N. C.—Baker v.. Austin, 174 N. C3 
433, 435, 93 SE 949 [quot Cyc]; Olds 
Vv. Richmond Cedar Works, 173 N. C. 
161, 91 SE 846; Ford v. McBrayer, 
171 N. C: 420, 88. SE. 736; Cooley v. 
Lea, 170 N. C. 18, 86 SH 720; Holmes 
v. Carr, 163 N.. C...122, 79 SE 413; 
Beacon v. Amos, 161 ae 3b, 17 
SE.407; Buchanan v. Harrington, 141 
N. C. 39, 53 SE 478; Hallyburton v. 
Slagle, 132 N. C. $47, 44 SE 655, 
130 N. C. 482,41 SE 877; Zimmerman 


Sugar 
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been possible to | convey a subsequently acquired interest by the op- 


v. Robinson, 114 N. C. 39, 19 SE 102; 
Foster v. Hackett, 112 N. C. 546, 17 
SE 426; Bell v. Adams, SL NUSC: 118; 
Farmers’ Bank vy. Gleen, 68 N. C. 35: 
Benick vy. Bowman, 56 N. Gras le 
Jones v. Kingsey, 55 N. C. 463; Well- 
born v. Finley, 52 N. C. 228; Hassell 


v. Walker, 50 N. C. 270; Fortescue 
v. Satterwaite, Domus 566; Den v. 
MecKinnie, 6 N. C. 67. 


N. D.—Adam v. McClintock, 21 N. 
D. 483, 181 NW 394 

Oh.—Hart v. Gregg, 32. Oh. St. 
502; Broadwell v. Phillips, 30 Oh. St. 
255; Philly v. Sanders, 11 Oh. St. 
490, 78 AmD 316; Tremper v. Barton, 
18 Oh. 418; Jackson vy. Williams, 10 
Oh: 69; Allen vy: Parish, 8 Oh.°107; 
Bond v. Swearingen, 1 Oh. 395; Globe 
Soap Co. v. Louisville, ete., R. Co., 
28 Oh. Cir. Ct. 254. 

Okl.—Brown v. Barker, 35 Okl. 498, 
130" (P55. 

Or.—Morrow v. Warner Valley 
Stock Co., 56 Or. 312, 101 P 171; Tag- 
Sart. Ve PNASLey, womOro00, + OL 2oD- 

Pa.—Jordan y. Chambers, 226 Pa. 
573, 75 <A’ 956, 134. AmSR - 1081; 
George v. Brandon, 214 Pa. 623, 64 
A U371; Easton's’ App:; 4% Pa. +265; 
Washabaugh y. Entriken, 34 Pa. 74; 
Skinner v. Starner, 24 Pa. 123; Wood 
v. Jones, 7 Pa. 478; Shaw v. Gal- 
braith, 7 Pa. 111; Brown v. McCor- 
mick, 6).Watts . 69, 31. AmD > 450; 
Ewing v. Desilver, 8 Serg. & R. 92; 
McWilliams v. Nisly, 2 Serg. & R. 
507, 7 AmD 654; Rank vy. Dauphin, 
etc., Coal Co., 1 Pearson 453; Minick 
v. Marshall, 48 Pa. Super. 43; Hirsch 
v. Tillman, 2 Pa. Dist. 662; Hays v. 


Leonard, 10 Pa. Co, 648; Barger 
v. Burr, 4 LuzLegReg 316; Down- 
ington Bldg., ete, Assoc. v. Mce- 
Caughey, 1 Chest. Co. 504; Scranton 
v. Seanlon, 7 LackLegN 157. 

Philippine.—Llacer v. Munoz, 12 
Philippine 328. 

Porto Rico.—Sanchez y. Veve, 4 


Porto Rico Fed. 329. 

R. I.—Hodges vy. Goodspeed, 20 R. 
I. 537, 40 A 378; Bradford v. Bur- 
gess, 20 R. I. 290, 88 A 975; McCus- 
ker v. McEvey, 9 R. I. 528, 11 AmR 


295. 

Ss. C.—Britton v. Hemingway, 104 
S. C. 209, 88 SE 462; Richardson v. 
Atlantic Coast Lumber Corps 937 5.2c- 
254, 75 SE 371, LRA1918C 788; Du 
Bose v. Kell, 90 S. C. 196, 71 SE 371; 
Gaffney v. Peeler, 21 S. C. 55; Wingo 
v. Parker, 19'S.” C.-95; Robertson” v. 
Sharpton, 17 S. C. 592; Craig v. Reed- 
er, 14 S. C. L. 411; Davis v. Keller, 
26 S. C. Eq. 434; Lamar v. Simpson, 
18 S. C. Eq. 71, 42 AmD 345. 

S. D.—Bernardy v. Colonial, etc., 
Mortg.. Co.,°°20 S. BD: 193, 105 NW: 
737 (under express statutory provi- 
sion); Johnson vy. Branch, 9 S. ‘ 
116, 68 NW 173. 

Tenn.—Berguson v.. Prince, 136 
Tenn. 548, 190 SW 548; Bird v. Cross, 
123 Tenn. 419, 131 sw 974; Woods 
v. Bonner, 89 Tenn. 411, 18 SW 67; 
Coal Creek Min., etce., Co. v. Ross, 12 
Lea 1; Irvine v. Muse, 10 Heisk. 477: 
Susong v. Williams, 1 Heisk. 625; 
Birdwell v. Cain, 1 Coldw. 301; Dun- 
bar v. McFall, 9 Humphr. 505; Goo- 
kin v. Graham, 5 Humphr. 480; Jar- 
nigan v. Mairs, 1 Humphr. 473; Hen- 
derson v. Overton, 2 Yerg. 394, 24 
AmD 492; Skaggs v. Kelley, (Ch. A.) 
42 SW 275. 

Texi—Anderson v. Casey-Swasey 
Co., 103 Tex. 466, 467, 129 SW 349 
[cit Cyc]; Miller v. Gist, 91 Tex. 
335, 43 SW 263; Baldwin .v. Root, 90 
Tex. 546, 40 Sw 3; Barroum vy. Cul- 
mell, 90 Tex. 93, 37 SW 313; Foster 
Vv. Johnson, 89 Tex. 640, 38 "SW 67; 
Stone v. Sledge, 87 Tex: 49, 26 SW 
1068, 47 AmSR_ 65; Richardson Vv. 
Powell, 83 Tex. 588, 19 SW _ 262; 
Lindsay v. Freeman, 83 Tex. 259, 18 
SW 727; Robinson v. Douthit, 64. Tex. 
101; Satterwhite v. Rosser, 61 Tex. 
166; Rutherford v. Stamper, 60 Tex. 
447; Harrison v. Boring, 44 Tex. 255; 
Johnson vy. Newman, 43 Tex. 628; 


Ackerman vy. Smiley, 37) Tex. 211; 
Gould v. West, 32 Tex. 338; Mays v. 


Lewis, 4 Tex. 38; Huling v. Moore, 
(Civ. A.) 194 Sw 188; Smith v. 
Burgher, (Civ. A.) 136 Sw 75; Frey 


v. Myers, (Civ. A.) 113 SW 592; Guf- 
fey Petroleum Co. vy. Hooks, 47 Tex. 
Civ. A. 560, 106 SW 690; Burkitt. v. 
Twyman, (Civ. AS) (35 Sw 421; John- 
son v. Foster, (Civ. A.) 34 SW 821 
[rev on other grounds 89 Tex. 640, 36 
SW 67]; Morris v. Housley, (Civ. A.) 
34 SW 659: Scates v. Fohn, (Civ. A.) 


59 SW 837; Hale v. Hollon, 14 Tex. 
Civ.) WAS 96, 35 SW 8438, 36- SW 
288; Jenkins ye Breau nly ot SyTex oe Cive 


A. 466, 27 SW 2 

Utah. Sal ees Coal Co. y. Pleas- 
ant Valley Coal Co., 50 Utah 395, 168 
P 86 (under express statutory pro- 
vision). 

Vt.—Coolidge y. Ayers, 76 Vt. 405, 
57 A 970; McElroy v. McLeay, 71 Vt. 
396, 45 A 898; Walker v. Arnold, 71 
Vt. 263, 44 A "351; Prouty v. Mather, 
49 Vt. 415; Cross v. Martin, 46 Vt. 14; 
Smith v. ‘Hall, 28 2Viti 364; Pope v. 
Henry, 24 Vt. 560; Middlebury Col- 
lege v. Cheney, 1 Vt. 336. 

Va.—Hurley v. Charles, 112 Va. 
706, 72 SE 689; Hlanary, v. Kane, 102 
Va. 547, 46 SE 312, 681; Townsend 
v. Outten, JovrVar 536, 28 SE 958; 
Nye v. Lovett, 92 Va. 710, 74 SE 
345; Reynolds v. Cook, 83 Va. 817,. 3 
SE 710; Raines v. Walker, 77 Va. 
92; Burtners vy. Keran, 24 Gratt. (46 
Va.) 42; Wynn v. Harman, 5 Gratt. 
(65 Va.) 157; Doswell v. Buchanan, 3 
Leigh (28 Va.) 365, 23 AmD 280. 

Wash.—People’s Sav. Bank v. Lew- 
is, 37 Wash. 344, 79 P 932; Brazee v. 
Schofield, 2 Wash. T. 209, "3-P 265. 

W. Va—State v. Central Pocahon- 
tas Coal Co., 98 SE 214; Custer v. 
Hall, 71 W. Va. 119, 76 SE 183; Irvin 
Vv. Stover, 67 W. Va. 356, 67 SE 1119; 
Blake v. O'Neal, 63 W. Va. 483, 61 SE 
410, 16 LRANS 1147; Yock v. Mann, 
57 W. Va. 187, 49 SE 1019; “Clark -v. 
Sayers, 55 W. Va. 512, 47 SE 312; 
Summerfield vy. White, 54 W. Va. Bri, 
46 SE 154; Buford v. Adair, 43 W. Va. 
LAL Qi, SE 260; Mitchell v. Petty, 2 
W. Va. 470, 98 AmD 777. 

Wis. —Shepherd v. Kahle, 97 NW 
506; Wiesner y. Zaun, 39 Wis. 188. 

Wyo.—Balch v. Arnold, 9 Wyo. 17, 
59S P4342 

Eng.—Doe v. Oliver, 10 B. & C. 181, 
21 ECL 50, 109 Reprint 418; Trevi- 
van v. Laurence, 2 Ld. Raym. 1036, 
92 Reprint 188, 6 Mod. 256, 87 Re- 
print 1008, 1 Salk. 276, 91 Reprint 
241; Hermitage v. Tomkins, 1 Ld. 
Raym. 729, 91 Reprint 1387; Re Hor- 
ton, bk. TD. -Repte iN. aSae4a2o. 

Can.—Upper Canada ‘Trust, 
Co..ve Ruttan; 1 %Can.! Sesc; 564. 
a B.—Doe v. Wetmore, 8 N. B. 


Ont.—MecMillan v. Munro, 25 Ont. 
A. 288; Nevitt v. MeMurray, 14 Ont. 
A. 126; Robertson v. Daley, 11 Ont. 
352; Casselman v. Casselman, 9 Ont. 
442; Trust, etc., Co. v. Covert, 32 U: 
C. Q. B. 222; Featherston v. Mc- 
Donell wel br Ul CLO. Ps 1625 

As is commonly said, “the inter- 
est when it accrues feeds the estop- 
pel.” Doe v. Dowdall, 8 Del. 369, 
378, 11 AmR 757; McAdams v. Bai- 
ley, 169 Ind. 518, 522,°82 NE 1057, 
124 AmSR 240, 13 LRANS 1003. To 
same effect Helps v. Hereford, 2 
B. & Ald. 242, 106 Reprint 355; Doe 
v. Oliver, 10 B. & C. 181, 21 ECL 50, 
109 Reprint 418. 

“The grantor in such case, being 
at the same time the warrantor of 
the title which he has chosen to as- 
sume the right to convey, will not in 
a court of justice be heard to set up 
a title in himself against his own 
prior grant—he will not be heard to 
say that he had not the title at the 
date of his conveyance, or that it did 
not pass to his grantee in virtue of 


Cle, 


his deed.” Wark vy. Willard, 13 N. H. 
389, 395. 
[al As aptly stated by an early 
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eration of the principle of estoppel.°* However, 
one who relies upon estoppel for an after-acquired 
title can have no greater right than has the grantor 
against whom the estoppel is claimed.°® 

[§ 40] (2) Reason for Rule. It has been held 
that the rule rests on the ground that it will be in- 
iquitous to permit one, after he has asserted own- 
ership of land and made.a deed conveying it to an- 
other, upon a valuable consideration, to obtain by 
deed an outstanding title and hold it against his 
purchaser in spite of the deed he has made to him.®° 
However, the reason usually assigned is that the 
rule was adopted to avoid circuity of action.*+ 

[§ 41] (3) Applications of Rule. The princi- 
ple has been applied to conveyances by parties 
having merely an equitable title or interest therein 
who subsequently acquired the legal title;®? to a 
conveyance by an heir of a particular tract of land, 
part of his ancestor’s estate, which he expects will 
be allotted to him upon partition;®* to an attempted 
conveyance by an heir before the death of the an- 
cestor, where the heir survived the ancestor,®* al- 
though there is authority to the contrary of this 
proposition ;°° to a conveyance in fee by one having 
a life estate only on his subsequently acquiring the 
fee to the whole,®® or to a part of the land con- 
veyed;*" to a conveyance of an entire tract where 


commentator, “the fruit and effect; Wis. 306, 318. 
of a warranty in a deed is that it 
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See also cases supra note 57. 
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the grantor subsequently acquires by descent or 
otherwise a title to a further undivided part of the 
tract ;°° to a conveyance of an estate which by rea- 
son of a contingency was not transmissible at the 
time the conveyance was executed, where the es- 
tate subsequently passed to the grantor on the hap- 
pening of the contingency ;®® to a conveyance by a 
child of one who holds a life estate in land, with 
remainder to his heirs, where the grantor survives 
the life tenant;‘° to a conveyance by one who sub- 
sequently acquires: a tax title to the land which he 
attempted to convey; to a conveyance of land 
which at the time of the conveyance was subject 
to an cutstanding mortgage, where the grantor sub- 
sequently acquired title through foreclosure of the 
mortgage,’* or by buying the land from the pur- 
chasers at the foreclosure sale;7* to a conveyance by 
a wife of land in which she had only an estate by 
the entirety, where her husband afterward devised 
her all of his rights;** to a conveyance of land by 
coal land entryman who conveyed the same after 
filing his declaratory statement but before complet- 
ing his entry, where he subsequently obtains a pat- 
ent for the land;*° and to a conveyance by one in 
whom title is to vest by conveyance and devise on 
the death of the father, where he survives the 
father.’° So also a purchaser from a member of a 


69. Ala.—English  v. 
157 Ala. 487, 48 S 113. 


McCreary, 


concludes the warrantor, so that all 
present and future rights that he 
has or may have in the land, are 
thereby extinct.” Sheppard Touch. 
181 [quot McAdams v. Bailey, 169 
Ind. 518, 523, 82 NE 1057, 124 AmSR 
- 240, 18 LRANS 1003]. 

[b] Conveyance of executory de- 
vise.—Smith v. Carroll, 286 Ill. 137, 
121 NE 254. 

[ec] In Missouri by express statu- 
tory provision the grantor is a trus- 
tee for the grantee’s benefit of any 
after-acquired title regardless of any 
express contract to that effect. St. 
Joseph, ete., R. Co. v. Smith, 170 Mo. 

327, 70 SW 700; Crosby v. Evans, 
~ (A.) 195 SW 514. 

{d] here is no principle of the 
Spanish law by which an after-ac- 
quired title will inure to the benefit 
of a former grantee. Bixby v. Bent, 
59 Cal. 522; Norcum v. Gaty, 19 Mo. 
65. 

Estoppel to assert after- acquired 
title to fund in court see Deposits in 
Court § 48. 

58. McAdams v. Bailey, 169 Ind. 
518, 82 NE 1057, 124 AmSR 240, 13 
LRANS 1003; Doe v. Oliver, 10 B. & 
Cry 18 L592 BCL 50, 109 Reprint 418 
(leading case). See also cases su- 
pra note 57. 

59. Fretelliere v. Hindes, 
392; Newton v. Easterwood, 
Civ. A.) 154 SW 646. 

60. War Fork Land Co. v. Marcum, 
182 Ky. 352, 202 SW 668; Lowry 
v. Carter, 46 Tex. Civ. A. 488, 102 
SW 930. See also Comstock vy. Smith, 
13 Pick. .(Mass.) 116, 119,. 23 AmD 
670 (“this principle is founded in 
equity and justice, as well as the 
policy of the law. It is just that a 
party should not be permitted to 
hold or recover an estate in violation 
of his own covenant’). 

61. I1]—Smiley v. Fries, 104 Ill. 
416. 

Mass.—Comstock v. Smith, 13 
Pick. 116, 23 AmD 670. 

Ss. C.—Colton.v. Galbraith, 35 S. C. 
53d, 14° SH) 957. 

Tex.—Breen v. Morehead, (Civ. A.) 
126 SW _ 650. 

Va.—Hurley v. Charles, 112 Va. 
689; Nye v. Lovitt, 92 Va. 710, 24 SE 
345; Reynolds v. Cook, 83 Va. 817, 3 
SE 710, 5 AmSR 317. 

Wis.—-North vy. Henneberry, 44 


67 Tex, 
(Tex. 


“It is wise policy to repress liti- 
gation and to prevent circuity of ac- 
tions, when better or equal justice 
may be administered in a single suit. 
By such a grant with general war- 
ranty nothing passes, nor indeed can 
possibly pass, excepting the title 
which the grantor has at the time 
of the grant; but he is estopped to 


set up a title subsequently ob- 
tained by him, because, if he should 
recover against his grantee, the 


grantee in his turn would be entitled 
to an action against the grantor, to 
recover the value of the land. The 
principle of estoppel therefore not 
only prevents multiplicity of suits, 
but is sure to administer strict and 
exact justice; whereas, if the gran- 
tee were driven to his action to re- 
cover the value of the land, exact 
justice’ might not be obtained, be- 
cause the land might possibly not be 
estimated at its just value.” Com- 
stock v. Smith, 13 Pick. (Mass.) 116, 
119, 23 AmD 670. 

62. Doyle v. Peerless Petroleum 
Cosh 4. Barba GN Yo) 209. 


nage Ackerman vy. Smiley, 37 Tex. 
64, Zarate v. Villareal, (Tex. Civ. 


Ax) 155 SW 328; Pritchard y. Fox, 
(Tex. Civ. A.) 154 SW 1058. 

65. Spacey v. Close, (Ky.) 212 
SW 127 (the view being taken that 
there is an attempt to sell some- 
thing which has no potential exist- 
ence and that the conveyance is a 
fraud upon the owner and against 
public policy). 

66. MclIlvain v. Porter, 8 SW 705, 
9 KyL 899; Irvin v. Stover, 67 W. 
Va. 356, 67 SE 1119. 

67. Cooley v. Lee, 170 N. C. 18, 86 
SE 720. 

68. Ariz.—Molina vy. Ramirez, 15 
Ariz. 249, 138° Pi 217: 


Ga.—Oliver v. Holt, 141 Ga. 126, 
80 SE 630. 

Ky.—Smith v. Mahan, 7 T. B. Mon. 
228, 


Mass.—Cunningham vy. Pattee, 99 
Mass. 248;. Perry v. Kline, 12 Cush. 
118. 

Mich.—Dye v. Thompson, 126 Mich, 
597, 85 NW. 1113. 

N. C.—Bell v. dams es Iara tees 
1S. a4 

Vt.—McElroy v. McLeay, 
396, 45 A 898. 


TOUS See 


Ill.— Smith v. Carroll, 286 Ill. 137, 
121 NE 254; Walton vy. Follansbee, 
131 Ill. 147, 23 NE 332. 

Ky.—Fulton vy. Teager, 209 SW 535. 
But see Burton v. Campbell, 176 Ky. 
495, 499, 195 SW 1091 (the rule ap- 
plies “only when there is an effort to 
convey a present interest and title 
to specific property and to vest the 
vendee with such present interest; 
and does not apply in eases... 
where the thing attempted to be 


conveyed is a mere expectancy 
only”); McKay v. Merrifield, 14 B. 
Mon. 322. 

pbeanaad v. Fogg, 60 Me. 


N. H.—Hayes v. Tabor, 41 N. H. 

N. C.—James v. Hooker, 172 N. C, 
780, 90 SE 925; Buchannan vy. Har- 
rington, 141 N.C. 39, 53 SE 478; 
Foster v. Hackett, 112 N. C. 546, 17 
SE 426; Watson v. Smith, 110 N. C. 
6, 14 SE 640, 28 AmSR 665; Fortescue 
v. Satterthwaite, 23 N. C. 566. 

70. Moore v. Littel, 41 N. Y. 66 
[aff 40 Barb. 488]. 

71. Fox v. Three States Lumber 


121 


‘Co., 85 Ark. 497, 108 SW ‘1137. 


72. La.—Welis v. Blackman, 
La. 394, 46 S 437. 

Miss.—Harris v. Byers, 112 Miss. 
651,73 S 614. 

Pa.—Waslee v. Rossman, 231 Pa. 
219, 80 A 648; George v. Brandon, 214 
Pa. 623, 64. A 371. 

Tex.—Morris v. Housley, (Civ. A.) 
34 SW 659. 

Wyo.—Arnold v. Nichols, 25 Wyo. 
458, 172 P 335 (under these circum- 
stances the mortgage becomes dis- 
charged by coming into his hands). 

See also Tappan v. Huntington, 97 
Minn. 31, 106 NW 98 (a covenant 
of warranty in a deed of conveyance, 
and a covenant against encum- 
brances, excepting mortgages to a 
certain amount, estop the grantor 
from afterward acquiring and en- 
forcing the mortgage lien against the 
premises conveyed). 


738. Minick v. Marshall, 48 Pa. Su- - 


per. 48. 
74. Demerse v. Mitchell, 187 Mich. 
683, 164 NW 97 


75. Ketchum y. Pleasant Valley ~ 


Coal y'Co. 1257 Med. 274. 
76. Stephens v. Boyd, 157 Iowa 
570, 188 NW 389. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oe 


§§ 41-42] 


¢lass, in which a remainder expectant on the death 
of the life tenant is vested, takes title: against his 
vendor by estoppel on the death of the life tenant.77 
Other illustrations of the operation of the rule are 
set out in the note below.7® 

[§ 42] (4) Extent and Limits of Rule. The 
rule equally applies to a special as to a general 
warranty, where the special warranty is of the title 
to the land not of an existing or limited interest 
therein,’® and the rule applies irrespective of how 
title is acquired subsequently.®° 


Easements. The rule is said to apply to ease- 
ments.81 
Consideration. In order that an after-acquired 


title shall pass to a grantee under a warranty of 
title, it is not necessary that the conveyance should 
have been upon a valuable consideration.®2 

Fraud or mistake. The rule applies equally 
whether the party assuming to convey title acted 
under an honest mistake ** or committed a fraud.%4 
According to the weight of authority the fact that 
the conveyance was made to defraud creditors does 
not affect the operation of the rule, since it is good 


ESTOPPEL 


[21C.J.] 1077 
the contrary.%¢ 

Champertous conveyances. There is a divergence», 
of views as to whether champertous conveyances 
are within the rule which prohibits the grantor from 
setting up an after-acquired title against the gran- 
tee.*’ This is probably due to special statutory pro- 
visions relating to conveyances of this character.*® 

Rendition of judgment against grantor prior to 
acquisition of title. If between the date of the 
conveyance and the acquisition of the perfect title 
a judgment is rendered against the grantor the title 
of the grantee is prior to the lien of the judg- 
ment.*? ; 

A levy and sale on execution by metes and bounds 
of land of a tenant in common operate, after par- 
tition, by way of estoppel to transfer the title, 
where the land is assigned to the tenant.°? 

Knowledge of grantee. In equity an after-ac- 
quired title will not inure to the benefit of the gran- 
tee where the latter knew that the grantor had no 
title when he conveyed, and there is no evidence of 
good faith or that the grantee claimed any inter- 
est in the lands.®* 


. session of plaintiff and to whom he 


as between the parties,®® but there is authority to 


77. Nichols v. Guthrie, 109 Tenn.; 
535, 73 SW 107. 

78. [a] Other illustrations.—(1) 
If an insane wife and her husband 
join in conveying the wife’s sepa- 
rate property, although her title will 
not pass by the deed, it will upon 
descending to the husband after her 
death inure to the benefit, of the 
grantor. Kaiser v. Harhart, 64 Miss. 
492, 1 S 685. (2) A husband who 
executed an absolute conveyance 
with general wérranty, in which his 
wife attempted to renounce or re- 
linquish her inheritance, is estopped 
from asserting title to her inheri- 
tance as her heir after her death. 
Wingo. (Parker—197S;-Cx°9. (3) 
A husband joining his wife in a deed 
of her undivided interest in land 
with covenant of warranty is: es- 
topped after her death to claim title 
because of her defective acknowl- 
edgment. Custer v. Hall, 71 W. Va. 
119, 76 SE 183. (4) Defendant, in an 
action for damages for breach of 
covenants of title contained in his 
general warranty deed, who had ac- 
quired title by enforcement of a 
void deed of trust executed to him 
by the guardian of certain infant 
heirs, who afterward demanded pos- 


surrendered possession, was es- 
topped to deny that such heirs were 
the holders of the paramount title, 
in the absence of evidence tending 
to show a valid conveyance by such 
parties of their title. since the date 
of the deed under which he claimed 


title. Eaker v. Harvey, 192 Mo. 
AOI. 1 LS. AS We 9Sbn8 7 Cb) aed te at 
the time of the conveyance and 


warranty the estate conveyed was 
liable to be taken by the gran- 
tor’s creditors, a taking by them 
would constitute a breach of the war- 
ranty, and a reacquisition of the es- 
tate by purchase from his assignee 
in insolvency would estop him. Gibbs’ 
vy. Thayer, 6 Cush. (Mass.) 30. (6) 
Where a father and his children, two 
of whom are minors, convey land by 
warranty deed, and one of such mi- 
nors dies after he and the other mi- 
nor become of age and disaffirm such 
deed, the interest of deceased passes 
to his brothers and sisters, whose 
title, except that of the other dis- 
affirming minor, inures to the benefit 
of the grantee in such deed, or his 
successor in title. Andrews v. An- 
derson, (Miss.) 16 S 346. (7) Where 
a deed was accompanied with cove- 
nants. of seizin and warranty, the 
warranty estopped the grantor and 


. all persons claiming under him from 


asserting the title to the premises 
against the grantee and his heirs 
and assigns, or conveying it to any 
other party; and when subsequently, 
under a general amnesty and pardon 
proclamation, any disability that had 
previously rested upon the grantor 
against disposing of the remaining 
estate, which had been’ confiscated, 
was removed, he stood with reference 
to that estate precisely as if no 
confiscation proceeding had ever been 
had; and the amnesty and pardon, in 
removing the disability resting upon 
him respecting that estate, inured 
equally in its benefits to his grantee. 
Jenkins v. Collard, 145 U. S. 546, 12 
SCt 868, 36 L. ed. 812. (8) A deed 
of release, made by one heir to an- 
other, of his estate in expectancy, 
with a covenant that neither he, nor 
those claiming under him, will ever 
claim any right in the same, is, if 
made fairly and with consent of the 
ancestor, a bar to any claim thereto 
by the grantor, by descent or devise, 
after such ancestor’s death; and 
such covenant runs with the land, 
and protects the heirs and assigns 
of the original grantee. Trulip hyve 
Eastman, 3 Metc. (Mass.) 121, 37 AmD 
126 [mod Davis v. Hayden, ,9 
Mass. 514]. (9) Where landowners, 
who had platted premises, conveyed 
the entire parcel, including the 
streets and alleys, and the grantee 
filed a vacation piece, which revest- 
ed the title to the streets and alleys 
in the grantors, the plat having op- 
erated to convey title thereto to the 
municipality, under the doctrine of 
estoppel by deed, title to the streets 
and alleys passed to the grantee. 


Tri-City Artificial Ice Co. v. Day, 
(Ill.) 127 NE 106. 

79. Coal Creek Min., etc., Co. v. 
Ross, 12 Lea (Tenn.) 1. And see 
supra § 41. 

80. Garner v. Garner, 117 Miss. 


694, 78 S 628; Moenig v. New York 
Cent. R. Co., 175 NYS 665 (title ac- 
quired by grant from state). 

81. Hodges v. Goodspeed, 20 R. I. 
537, 40 A 373; Rowbotham v. Wilson, 
8 BE. & B. 145, 92 ECL 145, 120 Re- 


print 54; Washburn Easem. and 
Serv. p 62. 
[a] Thus a grantor in a deed con- 


taining a covenant of general war- 
ranty will be estopped from claim- 
ing or exercising any right of way 
over the lands conveyed where he 
subsequently acquires an adjoining 
lot. Hodges v. Goodgveed, 20 R. I. 
537, 40 A 373. 

82. Schuman y. George, 110 Ark. 
486, 161 SW 1039; Davis v. Tingle, 


Title by adverse possession. 


The rule has no 


8 B. Mon. (Ky.) 539; Robinson v. 
Douthit, 64 Tex. 101; Morris v. Short, 
(Tex. Civ: A.)):151 SW. 6383. 

83. Breen vy. Morehead, (Tex. Civ. 
A.) 126 SW 650. 4 

84. Breen v. Morehead, (Tex. Civ. 
A.) 126 SW 650. 4 

85. Hall v. Edrington, 9 Dana 
(Ky.) 364; Gibbs v. Thayer, 6 Cush. 


(Mass.) 30; Tremper vy. Barton, 18 
Ony >) 418; (Dunbar s “vat MeFall,. 119. 
Humphr. (Tenn.) 505. 

86. Donehoo v. King, (W. Va.) 98 


SE 520. 

{a] Reason. for minority rule.— 
“To claim the benefit of the estoppel 
ordinarily arising from a covenant of 
warranty, the grantees in the frau- 
dulent deed would have to adopt the 
fraudulent act of the grantor, for 
the covenant is a part of that act, 
and that would make them, in a le- 
gal sense, participants in it. If per- 
mitted to take the benefit of it, they 
would be allowed to profit by their 
own fraud at the expense of a pur- 
chaser for value.” Donehoo vy. King, 
(CW. Va.) 98 SE 520, 522. 

87. See cases infra this note. 

[a] In Kentucky, where a grantor 
conveyed, with warranty, a tract of 
land, to a part of ,which he had no 
title, and which part was in the ad- 
verse possession of another, and 
later acquired title to such part, his 
after-acquired title did not inure to 
the benefit of the grantee, since the 
conveyance and warranty of such 
part to him was void, and invested 
him with no rights, even as against 
his grantor, under St. (1899) §§ 210, 
216, providing that conveyances of 
land in the adverse possession of an- 
other are null and void, and neither 
party to such conveyance shall have 
any right of action thereon. Alte-’ 
mus v. Nickell, 115 Ky. 506, 74 SW 
221, 24 KyL 2401, 103 AmSR 333. 

{b] In Tennessee, notwithstand- 
ing a champertous conveyance passes 
no title and is no bar to recovery 
of the land from the _ purchaser’s 
vendee, such a recovery inures to the 
purchaser’s benefit by way of estop- 


pel. Nance v. Thompson, 1 Sneed 
32: 
88. See statutory provisions; and 


cases supra note 87. 

89. Lamprey v. Pike, 28 Fed. 30 
[atte dso) UetSo1612, PLLeSCtiGos: somes: 
ed. 298]; Watkins v. Wassell, 15 Ark. 
73; Brown v. Barker, 35 Okl. 498, 130 
P* 155: 

90. Cressey v. Cressey, 215 Mass. 


65, 102 NE 314. 
91. Viele v. Van Steenberg, 31 
Fed. 249. ‘ 


1078 [21.C.J:] 


application in case of subsequent acquisition of ti- 


tle by adverse possession,°? 


Preexisting claim reduced to judgment. 
does not apply where a grantor with warranty of an 
interest in land asserts a claim against the same 
which existed before the deed was executed and 
after the execution of the deed was merely changed 


in form to a judgment.%? 
Recitals qualifying covenant. 


application to such claim.®* 
Reservations and exceptions. 


{a] An after-acquired title to wa- 
ter rights by the grantor will not 
inure to the benefit of the grantee, 
where the grantee knew at the time 
of the transfer that the grantor had 
no title and did not expect him to 
procure one, or where the title pur- 
ported to be conveyed is an inchoate 
interest, the completion or forfeiture 
of which depends upon some acts to 
be performed, or diligence to be ex- 
ercised by the grantee. Gardner v. 
Wright, 49 Or. 609, 91 P 286. 

[b] After-acquired timber rights. 
—Where the owner of land, but not 
the timber thereon, conveyed the 
land by warranty deed to another, 
who knew that the grantor had no 
interest in the timber and under- 
stood that the timber was not includ- 
ed in the deed, although not express- 
ly excepted therefrom, the warranty 
in the deed did not operate to pass to 
the grantee, or a subsequent grantee, 
the right to the timber thereafter 
acquired by the grantor, and the 
grantor can have the deed corrected 
so as to exclude the timber there- 
from. Gillen v. Powe, 219 Fed. 553, 
135 CCA 321. 


92. See Adverse Possession § 250 
note 97. 
93. Phipps v. Sappenfield, 54 Ind. 


A. 139, 102 NE 841. 
94. Jackson v. Hoffman, 
(N. Y.) 271 (mortgage). é 
95. Gill v. Grand Tower Min., etc., 


9 Cow. 


Co., 92 Ill. 249. 

96. Morgan vy. Graham, 35 Iowa 
213. .! 

97. McDonald v. Rothgeb, 112 Va. 


749, 72 SE 692, AnnCas1916B 63 (a 
husband, who unites with his wife 
in executing a deed of her life es- 
tate, covenanting that he and his 
wife have good right to sell the 
property, and that they will warrant 
generally the title thereto, is not es- 
topped from claiming his share in 
remainder as heir of his daughter, 
who dies unmarried and without is- 
sue, his liability on the covenant, if 
any, being personal, and not operat- 
ing to enlarge the estate granted). 
98. U. S—Edwards v. Davenport, 
20 Fed. 756, 4 McCrary 34. 
Ala.—Blakeslee v. Mobile L. Ins. 
Co}, 5% Ala. 205. 
Conn.—Hoyt v. Dimon, 5 Day 479. 
Tll.—Gochenour v. Mowry, 33 Ill. 
331;.Rigg v. Cook, 9 Ill. 336, 46 AmD 
462: Ross v. Harney, 139 Ill. A. 513. 
Ind.—Thalls v. Smith, 139 Ind. 496, 
39 NE 154; Pancoast v. Travelers’ 
Ins. Co., 79 Ind. 172; King v. Rea, 56 
Ind. 1; Shumaker v. Johnson, 35 Ind. 
33: Curren v. Driver, 33 Ind. 480; 
Burton v. Reeds, 20 Ind. 87. 
Iowa.—Jones v. Jones, 20 Iowa 388. 
Me.—Kelley v. Jenness, 50 Me. 455, 
79 AmD 623; Gardiner v. Gerrish, 23 
Me. 46. : 
Mass.—Ayer v. Philadelphia, etc., 


Where a grantor 
recites in his deed that the grant is subject to a 
certain claim and then covenants that he is seized, 
that the grantee shall have quiet enjoyment, and 
that the grantor will warrant against all claims, 
the recital qualifies the covenants and prevents their 


Where a strip of 
land is expressly reserved or excepted from the con- 
veyance, if the grantor afterward acquires title 
thereto he will not be estopped from asserting it.%® 


ESTOPPEL 


The rule 


ance.°® 


order to create 
Face Brick Co., 157 Mass. 57, 31 NE 


naa Lincoln y. Emerson, 108 Mass. 
is 


Mich.—West Michigan Park Assoc. 
v. Pere Marquette R. Co., 172 Mich. 
179, 137 NW 799; Gorton v. Roach, 
46 Mich. 294, 9 NW 422; Wanzer v. 
Blanchard, 3 Mich. 11. 

Minn.—Hooper v. Henry, 31 Minn. 
264, 17 NW. 476. 

Mo.—Woods v. Hilderbrand, 46 Mo. 
284, 2 AmR 513. 


N. J.—Northrup vy. Ackerman, 84 
N.. J. Eq. 117, 92 A 909. 
N. Y.—Tefft v. Munson, 57 N. Y. 


97 [aff 63 Barb. 31]; National F. Ins. 
Co. v.. McKay, Sheld. 138, 5 AbbPr 
NS 454; Pelletreau v. Jackson, 11 
Wend. 110 [aff 13 Wend. 178]. 

Pa.—Rauch v. Dech, 116 Pa. 157, 9 
A 180, 2 AmSR 598; Hirsch v. Hill- 
man, 2 Pa. Dist. 662; Hirsch vy. Till- 
man, 13 Pa. Co. 251. 

[a] Rule applied.—(1) A _ mort- 
gage, therefore, containing covenants 
of warranty attaches to the distribu- 
tive share of the mortgagor who has 
executed such mortgage without ti- 
tle, but with an interest in the land, 
which subsequently, through a trus- 
tee’s sale, made by order of court, 
is reduced to cash. Ross vy. Harney, 
139 Ill. A. 5138. (2) Where a mort- 
gagor gives-a second mortgage with 
covenant of warranty as against the 
first mortgage, and the first mort- 
gage is foreclosed, and the title ob- 
tained by the foreclosure is after- 
ward conveyed to the mortgagor, his 
title thereby inures to the benefit of 
the second mortgagee. Ayer v. Phil- 
adelphia, etce., Face Brick Co., 157 
Mass. 57, 31 NE 717. To same effect 
Kelley vy. Jenness, 50 Me. 455, 79 AmD 
623. (3) A mortgage contained 
covenants of seizin, against encum- 
brances, and of warranty. The mort- 
gagor subsequently took an assign- 
ment of a prior outstanding mort- 
gage. It was held that if there was 
no merger, said prior mortgage was, 
by reason of the covenants in the 
second, postponed to, and subject to, 
the second, so that, when the second 
was foreclosed, and the time to re- 
deem expired without redemption, it 
cut off all rights under the first, in- 
cluding the right to redeem from a 
foreclosure thereof. Hooper y. Hen- 
ry, 31 Minn. 264, 17 NW 476. (4) A 
statement in a mortgage that the 
mortgagor was the owner of the 
land, with a provision in the deed 
made under foreclosure that the 
mortgagor remains bound to guar- 
antee the title, estops the mortgagor, 
acquiring the title to a parcel em- 
braced in the description, from de- 
nying that he had a right to dispose 


of the property conveyed. WVeve y 
Diaz..v. Sanchez, .226 U./S.. 234, 33 
S@t_ 36,):57 -L.ed.,.201. 

99. See cases infra note 1. 


a” 


[9 42-48 


Purchase-money mortgage executed by grantor om. 
subsequent acquisition, of title. 
of land, having no title, subsequently acquires title 
from a third person to whom he gives a purchase- 
money mortgage on the land conveyed, the rights. 
of the latter are not affected by the prior convey- 


Where a grantor 


Enlarging estate granted. The warranty con- 
tained in the deed cannot operate to enlarge the 
estate granted.®? 

[§ 43] b. ~ Mortgage. 
covenants of warranty will, as between the mortga- 
gor and mortgagee, pass an after-acquired title.°* 
The rule frequently is stated without qualification 
that the mortgagor is estopped to set up an after- 
acquired title as against the mortgagee,®® and that 
on acquiring title it immediately inures to the bene- 
fit of the mortgagee,' the view being taken that in 


A mortgage containing 


an estoppel no warranty is neces- 


1. Ala.—Chapman y. Abrahams, 
61 Ala. 108; Stewart v. Andérson, 10 
Ala, 504. 

Ark.—Broadway v. Sidway, 84 Ark. 
527, 107 SW 163 (under statute). 

Cal.—Christy v. Dana, 34 Cal, 548; 
Clark v. Baker, 14 Cal. 612, 76 AmD 
449, : 

Colo.—Hubbard v. Mulligan, 13 
Colo. Aw ALG, 5 Ue 138s 

Dak.—Campbell v. Wambole, 3 
Dak. 184, 183 NW 567. 

D. C.—Moore v. Jaeger, 9 D. C. 465. 

Ga.—Wood v. Dozier, 142 Ga. 538, 
ei 133; Sutlive v. Jones, 61 Ga. 
76. 


Ill.— Bybee v. Hageman, 66 Ill. 519, , 


Iowa.—Hintz v. Hintz, 176 Iowa 
392, 157 NW 878; Whitley v. John- 
son, 1385 Iowa 620, 113 NW 550. 

Kan.—Madaris v. Ea@wards, 32 Kan. 
284, 4 P 313. 

Mich.—Caple v. Switzer, 122 Mich. 
636, 81 NW 560; Gray v. Franks, 86 
Mich. 382, 49 NW 130; Clark v. Dan- 
iels, 77 Mich. 26, 43 NW 854. 

Minn.—Hurlbert vy. Weaver, 24 
Minn. 30. ; 

Mo.—Ivy v. Yancey, 129 Mo. 501, 
31 SW 937; Watkins vy. Crenshaw, 59 
Mo. A. 183; Hickman y. Dill, 39 Mo. 
A. 246. 

N. J.—Demarest v. Hopper, 22 N. 
J. L. 599; Den v. Gardner, 20 N. J. 
L. 556, 45 AmD 388; Den v. Vanness, 
10 N. J. L. 102; Tully v. Taylor, 84 
N. J. Eq. 459, 94 A 572, LRA1918B 
731 (dictum); Decker v. Caskey, 3 
N. J. Eq. 446. : 


N. M.—Smith v. Hill, 17 N. M. 415,. 


427, 134 P 2438 [cit Cye]. 
Pra C.—Jones v. Kingsey, 55.N. C. 

Pa.—Gallagher v. Stern, 250 Pa. 
292, 95 A 518; Hirsch v. Tillman, 2 
Pa. Dist. 662; Downington Bldg., etc., 
peace: v. McCaughey, 1 Chest. Co. 

Porto Rico.—Sanchez v. Weve, 4 
Porto Rico Fed. 329. 

R. I.—Cummings v. Consolidated 
Mineral Water Co., 27 R. I. 195, 61 
A 303; Bradford v. Burgess, 20 R. I. 
290, 38 A 975. 

S. C.—Parker v. Jacobs, 14 S. G. 
112, 37 AmR 1724; Davis v.. Keller, 
26S. C. Hq. 434, 

Tenn.—Skaggs v. Kelley, (Ch. A.) 
42 SW 275. 

Tex.—Anderson y. Casey-Swasey 
Co., (Civ. A.) 120°SW 918. 

Vt.—Wires v. Nelson, 26 Vt. 13. 

Wash.—Gough v. Center, 57 Wash. 
276, 106 P 774. See also American 
Sav. Bank, ete., Co. v. Helgesen, 64 
Wash. 
(holding that where mortgagors at 
the time they executed a mortgage 
on land reciting that they “granted, 
bargained, sold, 
firmed” unto the mortgagee, etc., 
which words are made sufficient by 


Rem. & Bal. Code § 8748, to convey — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


54,116 P 837, AnnCas1913.A 390: 


conveyed, and af-- 


§§ 43-44] 


sary.” It has also been held that a mortgagee un- 
der a mortgage with covenants of seizin and of title 
may urge the estoppel against a subsequent pur- 
chaser from the mortgagor. So it has been held 
that a chattel mortgage executed upon property at 
the time not in existence may become operative if 
the property covered subsequently comes into the 
possession of the mortgagor. However, it has been 
held that where a mortgage containing no covenants 
of warranty has been foreclosed and the relation of 
the parties extinguished by a sale of the mortgaged 
premises, the mortgagor is not precluded from sub- 
sequently acquiring and claiming the land under 
un outstanding paramount title;> that where a 
grantor of land receives back in the same transac- 
tion a mortgage for the purchase money, the cove- 
nants in the mortgage operate only upon the estate 
acquired from the mortgagee, and do not operate 
upon an after-acquired title;° and that where one 
conveying premises fraudulently conceals an en- 
cumbrance on the title conveyed, and at the same 
time and as a part of the same transaction the 
premises are mortgaged with the warranty that the 
mortgaged premises are free from all encumbrances, 
the only encumbrance existing at the time being 
that which was concealed by the grantor in the war- 
ranty deed, the acts of the grantor are so tainted 
with fraud that he will not be entitled to the benefit 


a fee, did not own the full legal title, 


but only held the land under aj|ferent’ relation 
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“The mortgagor holds a very dif- 
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of an after-acquired title, consisting in the removal 
of the encumbrance which the mortgagor had se- 
cured. A mortgage will not bind property in- 
cluded in it and subsequently acquired by the mort- 
gagor, as against subsequent judgment creditors 
without notice.’ And it has been held that where 
a first mortgage does not contain covenants of war- 
ranty, although the entire premises are described 
in it as being mortgaged thereby, and a second mort- 
gage is made after the mortgagor has acquired a 
fee simple, the second mortgagee is not estopped 
from denying the title of the first mortgagee to 
the interest in the land subsequently acquired be- 
cause the first mortgage purports to convey the en- 
tire premises, since there is no covenant of seizin 
or warranty from which an estoppel might arise.® 

[§ 44] 2. Personal Property. By analogy to 
the rule relating to conveyances of real estate 1° 
where personal property is sold with an express 
warranty of title by the seller, who at the time has 
no title, his subsequent acquirement of title inures 
to the benefit of the buyer by estoppel,'! and in the 
United States the rule seems to be established that, 
in sales of personalty, even without any express 
covenant of warranty, the title afterward acquired 
by a vendor in property which he has sold passes 
to the grantee.1? But in England it has been said 
that it may well be doubted whether the doctrine 


40 Mich. 264, 270 (one who gives a 


the mortgagee} purchase-money mortgage that in- 


contract of purchase, but if they sub- 
sequently completed the purchase 
and received a deed to the land, their 
after-acquired title inured to the 
benefit of the mortgagee as provided 
by § 8765, although the mortgage 
contained no express warranty of 
title.) \ 


Wis.—Cornish y. Frees, 74 Wis. 
490, 43 NW 507. 
Eng.—Doe vy. Vickers, 4 A. & E. 


G82, nots OL, 9%i,, J.) Reprint. 9775 
Right v. Bucknell, 2 B. & Ad. 278, 
109 Reprint 1146; Goodtitle v. Bailey, 
2 Cowp. 597, 98 Reprint 1260; Doe 
vy. Peggy, 1 T. R. 758, 99 Reprint 
1362. 

{a] Public lands.—(1) Where one 
who has a claim to lands under a 
Spanish grant mortgages the land 
and subsequently obtains a confirma- 
tion of the claim from the United 
States, such confirmation inures to 
the benefit of the mortgagee. Massey 
v. Papin, 24 How. (U. S.) 362, 16 
L. ed. 734. (2) Where one having a 
right of preémption to certain lands 
mortgages the land, and afterward 
receives a patent therefor, the title 
thus acquired inures to the mort- 
gagee’s benefit and the mortgage is a 
valid lien on the property. Spiess v. 
Neuberg, 71 Wis. 279, 37 NW 417, 5 
AmSR 211. To same effect Haney v. 
Roy, 54 Mich. 635, 20 NW 621. 

2. Clark v. Baker, 14 Cal. 612, 76 
AmD 449; Clark.v. Daniels, 77 Mich. 
26, 483 NW 854; Tully v. Taylor, 84 
N. J. Eq. 459, 94 A 572, LRA1918B 
731; Doe v. Peggy, 1 T. R. 758, 99 
Reprint 1362; and cases supra note 1. 

“Whatever may be the effect of 
ordinary deeds of conveyance with- 
out warranty in concluding a gran- 
tor, who has released or conveyed 
without interest, yet in relation to 
mortgages, the question is well set- 
tled.” Den v. Gardner, 20 N. J. L. 
556, 560, 45 AmD 388. 

[a] Reasons for rule.—(1) “By 
an equitable estoppel, based upon 
the legal .fraud which would be 
otherwise permitted, one who mort- 
gages land as his own, upon suit 
thereupon brought against him, shall 
not be permitted to derogate from 
his own mortgage, by denying his 


title, or by setting up title in any 


third. person.” Den v. Gardner, 20 
N. J. L. 556, 560, 45 AmD 388. (2) 


from that of a vendor to a vendee. 
By the execution of a conveyance 
without warranty, all relations be- 
tween vendor and vendee are dis- 
solved. They henceforth hold one 
another at arm’s length as they do 
the rest of the world. The dealing 
between them is completed—nothing 
further remains to be done. The re- 
verse is the case between mortgagor 
and mortgagee. By the execution of 
the mortgage, the transaction be- 
tween them is only begun. Every 
substantial part remains to be per- 
formed. The mortgagee is to return 


to the mortgagor the estate, and the: 


mortgagor is to return to the mort- 
gagee the money and interest se- 
cured; and until this is consum- 
mated, the obligation rests upon 
both to do nothing which can im- 
pair the rights of the other, or em- 
barrass their enforcement.” Clark v. 
Baker, 14 Cal. 612, 632, 76 AmD 449 
[quot Northrup v. Ackerman, (N. J. 
Cho eA Ono cil 

SP hetrcay.  vLunsOns | Oa Nee ay 1m One 
[aff 63 Barb. 31]. 

AIT IVIRUNe ue hy (hex, Give VAY) 
161 SW 939, 941 (“This, however, is 
not upon the ground that the execu- 
tion of such instrument creates at 
the time a valid lien upon the thing 
mortgaged, for in the supposed case 
the thing mortgaged is not in exist- 
ence, and necessarily there can be 
no lien against it. It is rather upon 
the equitable principle of estoppel, 
or, as it is sometimes expressed, that 
the subsequent acquisition of the 
property feeds the mortgage’’). 

5. Jackson v. Littell, 56 N. Y. 108. 

6. Randall v. Lower, 98 Ind. 255, 
257 (“The principle upon which the 
general rule rests is that of equi- 
table estoppel, and such an estoppel 
can never exist unless good con- 
science and equity require it in or- 
der to promote justice. Justice is 
not promoted nor good conscience 
obeyed by permiting a grantor who 
has assumed to convey land _ to 
which he has no title, to insist that 
his grantee, in mortgaging the land 
back to him for the purchase money, 
fastened the lien, not only upon the 
estate conveyed by the grantor’s 
deed, but also upon an estate subse- 
quently acCquired and from another 
source”). See also Brown v. Phillips, 


cludes lands not granted to him is 
not. estopped as against the grantors 
and mortgagees from denying that 
it covers those lands, if he acquired 
them afterward, and in this case the 
court said: “He [the mortgagor] ac- 
quired nothing more than the inter-, 
ests his grantors possessed, and his 
mortgages attached to nothing 
which he did not then own;” it ap- 
peared, however, that the mortgages 
contained no covenant, and_ the 
principle of estoppel did not oper- 
ate). But see Hitchcock v. Fortier, 
65 Ill. 239, (holding that where a 
party received a conveyance for land 
without covenants of title, and no 
fraud was practiced upon him, and he 
gave back a mortgage containing full 
covenants to secure the payment of 
the purchase money, and it proved 
that he acquired no title by his pur- 
chase, but he afterward did acquire 
title to a portion of the premises 
from another source, the _ subse- 
quently acquired title inured to the 
benefit of the mortgagee by virtue of 
the covenants in his mortgage, and 
was subject to be sold on fore- 
closure). : 

7. Butterfield v. Lane, 114 Me. 
333, 96 A 238, 336 (‘‘The second de-- 
fense cannot prevail because the 
outstanding mortgage upon the prop- 
erty, which the defendant bought in, 
was an obligation of the plaintiff 
himself, and was an existing incum- 
brance under the warranty deed 
which he gave to the defendant. 
She conveyed to him in her mort- 
gage precisely the same premises 
which he conveyed to her in his 
deed; and we are unable to conclude, 
as a matter of law, that her acqui- 
sition of an incumbrance, which he 
concealed and owed, should inure to 
his benefit. If so, then she has to 
pay just this amount more than she 
agreed to pay’’). 

8. Gallagher v. Stern, 250 Pa. 292, 
95 A 518; Calder v. Chapman, 52 
Pa. 359, 91 AmD 168. 

9. Smith v. De Russy,> 29 N. J. 
Eq. 407. : 

10. See supra § 39. 

11. Cobbs v. Union Naval Stores 
Co., (Ala.) 80 S 415; Kane v. Lodor, 
56 N. J. Eq. 268, 38 A 966; Coolidge 
v. Ayers;-76> Vt. 405, 57 A 970. 

12.° herge Gottfried -v.:Miller, 104 
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of estoppel applies to personal chattels at all so 
as to bind a subsequent purchaser of them.1® 

3. Instruments Founding Estoppel 1*— 
a. In General. To give rise to an estoppel to assert 
an after-acquired title there must be a deed pur- 
porting to convey an estate,!° and the conveyance 
must have been the act of the person subsequently 
asserting title1® Hence, according to the weight of 
authority, a sheriff’s sale of property not belong- 
ing to the debtor does not estop him from asserting 
against the purchaser title subsequently acquired,** 
although there is some authority apparently to the 


[§ 45] 


contrary,1§ 


[§ 46] b. Necessity for Covenants—(1) 


U. S. 521, 26 L. ed. 851; Littlefield v. 
Perry, 21 Wall. 205,.22,L. ed. 517; 
Curran vy. Burdsall, 20 Fed. 835. 
Miss.—Clark v. Slaughter, 34 Miss. 
65. 
N. J.—Vulean Detinhing Co. Vv. 
American Can Co., 67 N. J. Eq. 243, 


58 A 290. 
ND C—=Pass: wv... liea;,.32. Ne C.. 410: 
S. C-—Frazer v. Hilliard, 33 S. C. 
L. 309. 
Tenn.—Gookin v. 


Humphr. 480. 


Graham, 5 


{a] Thus where a husband sold a 
slave belonging to his wife, who 
afterward died without issue, leav- 


ing the husband her heir, it was held 
that the title of the purchaser to 


the slave thereby became _ perfect. 
Clark v. Slaughter, 34 Miss. 65. 
{b] Where one assigned a trade 


secret, but did not become the owner 
thereof until subsequently, his as- 
signee took title by estoppel. Vulcan 
Detinning Co. v. American Can Co., 
67 N. J. Eq. 243, 58 A 290. 

13. Bryans v. Nix, 4 M. & W. 775, 
150 Reprint 1634, 1642 (“It is proper, 
however, to notice the very ingenious 
argument used on the part of the 
plaintiffs, founded on the doctrine 
of estoppel, as applied to real estate. 
If a man, by indenture, demise a 
certain manor which he has not, and 
then purchases the manor, and after- 
wards selis,or demises to B., the 
first lease operates against the pur- 
chaser or second lessee; and by an- 
alogy to this case, it is contended 
that the first bill of lading was good 
for the plaintiffs by estoppel, against 
the master, and consignor; and 
against the defendant, who ‘claims 
that cargo which was put on board 
under the consignor. But this anal- 
ogy does not hold; in the case of 
real property, the lease is a con- 
clusive admission by the lessor, that 
he has a title to the specific estate 
demised, which binds a subsequent 
purchaser of that estate; here the 
bill of lading is a conclusive admis- 
sion only that some oats, amounting 
-to the specified quantity, were on 
board. In the former case, the es- 
tate is identified and ascertained at 
the time of the admission; in the 
latter, no property existed to which 
the admission applied, for no oats 
were on board; and they are not 
otherwise ascertained, than by that 
statement that they were on board; 
and the person who afterwards pur- 
chases any oats from the consignor, 
might as well be said to purchase 
those to which the estoppel relates, 
as he who purchases those which 
were afterwards put on board. And 
besides, it may well be doubted 
whether the doctrine of estoppel ap- 
plies to personal chattels at all, so 
as to bind a subsequent purchaser 
of them’). 

14. See also supra §§ 34-38. 

15. Bradley Est. Co. v. Bradley, 
97 Minn. 161, 106 NW. 110; Oliphant 
v. Burns, 146. N. Y. 218, 40 ‘NE 98. 

[a] An agreement to sell certain 
lands, in case they are acquired by 
the promisor, and divide the pro- 
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General. 


pel;?° and that 
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At common law the deed must contain 
a covenant of warranty in order to preclude the 
grantor from asserting an after-acquired title.1® 
However, it is very generally held that at the pres- 
ent day other covenants may give rise to the estop- 


if a deed either expressly or by 


necessary implication shows that the grantor in- 
tended to. convey, and that the grantee expected to 
become vested with, an estate of a particular kind, 
the deed may found an estoppel, although it con- 
tains no technical covenants.?1 
said abandon the technical ground taken in the 


These cases it is 


earlier decisions that estoppel grows out of war- 


In | ranty and rests 


ceeds with another, is not such a 
conveyance as operates as an estop- 
pel, when title is subsequently ob- 
tained by him. Oliphant v. Burns, 
146 N. Y. 218, 40 NE 980. 

{b] Instrument held conveyance 
in presenti—An instrument, where- 
by the makers, as the only heirs at 
law of one deceased, grant, bargain, 
sell, convey, and transfer to another 
an undivided one-third part of cer- 
tain property described, is a con- 
veyance in presenti, and not an 
agreement for the conveyance, and 
the grantors were estopped from 
subsequently taking a conveyance of 
the same premises and asserting the 
same against their prior grantee... 
Bradley Est. Co. v. Bradley, 97 Minn. 
161, 106 NW 110. 

Estoppel by deed of partition see 
Partition [30 Cye 165 et seq]. 

16. See cases infra note 17. 

17. Cal.—Emerson v. Sansome, 41 
Cal. 552. 


Ind.—Flenner y. Travellers’ Ins. 
Co., 89 Ind. 164. 
Me.—Freeman y. Thayer, 29 Me. 


369. 

Mont.—Meyendorf v. 
Mont. 282. 

N. C.—Frey v. Ramsour, 66 N. C. 
466; Gentry v. Wagstaff, 14 N.. C. 
370. 

18. Fairbanks vy. Williamson, 7 
Me. 96 (semble); Varnum v. Abbot, 
12 Mass. 474, 7 AmD 87 (both hold- 


Frohner, 3 


ing that the extent of an execution 


raises an estoppel, as much as if 
the conveyance were made by deed). 

19. Cal.—Clark v. Baker, 14 Cal. 
612, 76 AmD 449. 

Ind.—Pence v. Long, 88 Ind. A. 63, 
77 NE 961. 

Me.—Vance v. Vance, 21 Me. 364. 

Mass.—Gibson vy. Gibson, 15 Mass. 
106, 8 AmD 94. 

N. Y.—Striker v. Mott, 28 N. Y. 
82; Caldwell v. New York, etc, R. 
Co., 111 App. Div. 164, 97 NYS 588; 
Edridge v. Rochester City, etc, R. 
Co., 54 Hun 194, 7 NYS 439. 
fered aay ot v. Longworth, 11 Oh. 

Va.—Jennings v. Marston, 121 Va. 
79, 92 SE 821; Nye v. Lovitt, 9 Va. 
710, 74 SE 345. 

Wyo.—Robinson Mercantile Co. y. 
Danis, L874 Bw 93d, 

Ont.—Casselman y. Casselman, 9 
Ont. 442. 

{a] An estoppel cannot be predi- 
cated on an executory covenant not 
to claim a right which is first to 
accrue afterward. There must be a 
warranty of title. Vance v. Vance, 
21 Me. 364; Gibson v. Gibson, 15 
Mass. 106, 8 AmD 94. 

{b] There is no estoppel to as- 
sert an after-acquired title where 
the deed contains no recital or cove- 
nants for title. Nye v. Lovitt, 92 Va. 
710, 74 SE 345; Casselman v. Cassel- 
9 Ont. 442. 

A conveyance of an equitable 
estate without warranty will not 
vest in the grantee a legal estate 
subsequently acquired. Doswell v. 
Buchanan, -3 Leigh (30 Va.) 365, 23 
AmD 280. - 


upon the broader basis of giving 


{d] Statement in decree that. title 
is not warranted.—Where a consent 
decree involving title to land ex- 
pressly provides that the title to the 
lands conveyed to defendant is not 
warranted, a superior title thereafter 
acquired by plaintiff and its repre- 
sentative will not inure to the 
grantee in the decree. Barron  v. 
H. D. Williams Cooperage Co., 185 
Mo. A. 625, 171 SW 683. 

{e] Where there is no warranty 
in a mortgage (1) the mortgagor is 
not estopped to set up an after- 
acquired title. Jones v. Wilson, 57 
Ala. 122; Weed Sewing Mach. Co. v. 
Emerson, 115 Mass. 554. (2) Mort- 
gage .on land to which mortgagor 
had no title, containing no covenants 
of warranty, is insufficient to pass 
title to mortgagee on mortgagor’s 


subsequent acquisition of title. 
Robinson Mercantile Co. vy. Davis, 
(Wyo.) 187 P 931. 

{f{] Presumption.—Where: a deed 


on which an estoppel to assert after- 
acquired title is sought to be as- 
serted has been lost, and a memorial 
of it shows it to have been an ordi- 
nary conveyance in fee but does not 
show what covenants it contained, 
and the adverse party shows no 
title, the deed will be presumed to 
have been one which would operate 
by estoppel. Armstrong vy. Little, 20 
UC FOe 8. n42.52 
20. See infra § 48 et seq. 


21. U. S.—French v. Spencer, 21 
How. 228, 16 L. ed. 97; Van Rens- 
selaer v. Kearney, 11 How. 297, 13 
L. ed. 703; Keith Lumber Co. v. 


Houston Oil Co., 257 Fed.’ 1. 
N. J.—Tully v. Taylor, 84 N. J. Eq. 
459, 94 A 572, YURA1918B is tik, 
Or.—Keady v. Martin, 69 Or. 299, 


137 P. 856, AnnCas1916A 786; Tag- 
gart v. Risley, 4 Ors, 235. 
Va.—Hurley v. Charles, 112 Va. 


706, 711, 72 SH 689; Flanary v. Kane, 
102 Va. 547, 46 SH 312, 681; ne 
v. Cook, 83 Va. 817, 3 SHE 7 

“The rule is well Leap ehiod that 
where the deed recites or affirms, 
expressly or impliedly, that the 
grantor is seized of a particular es- 
tate which the deed purports to con- 
vey, and upon the faith of which the 
bargain was made, he will be there- 
after estopped to deny that such an 
estate was passed to his vendee, al- 
though the deed contains no cove- 
nant of warranty at all.” Hurley v. 
Charles, supra. 

[a] Reasons for rule—(1) “The 
reason is, that the estate thus af- 
firmed to be in the party at the time 
of the conveyance must necessarily 
have influenced the grantee in mak- 
ing the purchase, and hence the 
grantor, and those in privity with 
him, in good faith and fair dealing, 
should be for ever thereafter pre- 
cluded from gainsaying it. The doc- 
trine is founded, when properly ap- 
plied, upon the highest principles of 
morality, and recommends itself to 
the common sense and justice of 
every one. And although it debars 
the truth in the particular case, and 
therefore is not unfrequently char- 


——— 


For later cases, developments and changes in the law see cumulative Annotations same title, page and note number. 
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effect to the intention of the parties as expressed 
in the deed,?* and the rule accords with honesty 


and fair dealing.** Furthermore, 


statutes exist whereby conveyances purporting to 
convey the fee, or to convey a greater interest than 
the grantee has, or containing prescribed words of 
grant, are deemed to have the same legal effect as 
deeds which by the terms of the grant or covenants 
therein would estop the grantor to claim an after- 


acquired title or estate.?4 


In Pennsylvania the rule is laid down that when 
a vendor or mortgagor either sells or mortgages land 
which he does not own, and afterward obtains title 
thereto, he will not be permitted to set up this after- 
acquired title to defeat his previous grant or mort- 
gage, for this would be to permit him to perpetrate 
fraud on his grantee or ereditor.?® 
sions the rule is not made to depend on the exist- 


acterized as odious, and not to be 
favored, still it should be remem- 
bered that it debars it only in the 
case where its utterance would con- 
vict the party of a previous false- 
hood; would be the denial of a previ- 
ous affirmation upon the faith of 
which persons had dealt, and pledged 
their credit or expended their money. 
it is a doctrine, therefore, when 
properly understood and applied, that 
concludes the truth in order to pre- 
vent fraud and falsehood, and im- 
poses silence on a party only when 
in conscience and honesty he should 


not be allowed to speak.’”’ Van Rens- 
selaer v. Kearney, 11 How. (U. S.) 
297, 326, 13° Le ed! 703. (2). “This is 


upon the principle that where there 
is in the deed an express or implied 
representation that the grantor at 
the time of his conveyance was pos- 
sessed of the title which his deed 
purports to convey, if such represen- 
tation is false, whether he committed 
a fraud or was acting under an 
honest mistake, he is estopped from 
denying that he has a title; and, 
consequently, if he afterwards ac- 
quire the title, he cannot by setting 
it up defeat his own grant.” Breen 
v. Morehead, (Tex. Civ. A.) 126 SW 
650, 656. 

22. Taggart v. Risley, 4 Or. 235; 
Moe’ v.) Olliver, 10 Bi & C. 181, 21 
ECL 50, 109 Reprint, 418. 

23. WHurley v. Charles, 112 Va. 706, 
72 SE 689. 


24. Ala.—Higman v. Humes, 127 
Ala. 404, 30 S 733 (holding, how- 
ever, that particular words’ of a 


grant which have by statute the 
effect to warrant the title will not 
operate to displace or impair an out- 
standing lien or claim in a third 
party); Bean yv. Welsh, 17 Ala. 770. 
Ark.—Jones v. Green, 41 Ark. 363; 
Cocke v. Brogan, 5 Ark. 693. 
Cal.—Stanway v. Rubio, 51 Cal. 41; 
Dalton v. Hamilton, 50 Cal. 422; 
Green v. Clark, 31 Cal. 59; Clark v. 
Baker, 14 Cal. 612, 76 AmD 449 (this 
statute is inoperative as to a grant 
of public land made by a grantor 
who has not applied for the land 


nor paid anything toward its pur- 
chase); Peo. v. Hemme, 22 P 1143; 
Peo. v. Blake, 84 Cal. 611, 22 P 
1142,°24 P 313. 

Dak.—Campbell v. Wambole, 3 
Dak. 184, 18 NW_ 567. 

Tv—“=pratt wv. Pratt, 96 Tl, 184; 


Taylor v. Kearn, 68 Ill. 339; King v. 
Gilson, 32 Ill. 348, 83 AmD 269; De 
Wolf vy. Haydn, 24 Ill. 525; Doe v. 
Ballance, 7 Ill. 141. But see Frink 
vy. Darst, 14 Ill. 304, 58 AmD 575. 
Under the conveyance act, an after- 
acquired title inures to the grantee 
only when the grantor has warranted 
his ownership and right to convey. 
Whitson v. Grosvenor, 170 Ill. 271, 
48 NE 1018. 

Ind.—Burget v. Merritt, 155 Ind. 
143, 57 NE 714. 

Jowa.—Cook v. Prindle, 97 Iowa 


, 
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[§ 47] (2) 


(a) 


in many states 


pass.?* 


In these deci- 


terest.?§ 


464, 66 NW 781; Nicodemus v. Young, 
90 Iowa 423, 57 NW 906; Rogers v. 
Hussey, 36 Iowa 664; Morgan v. 
Graham, 35 Iowa 213; Van Orman v. 


McGregor, 23 Iowa 300; Childs v. 
emcee 20 Iowa 431, 89 AmD 
545. 


Md.—Williams v. Peters, 72 Md. 
584, 20 A 175. 

Miss.—Leflore County v. Allen, 80 
Miss. 298, 31 S 815; Bramlett  v. 
Roberts, 68 Miss: 325, 10 S 56; 
McInnis vy. Pickett, 65 Miss. 354, 3 
S 660; Taylor v. Eckford, 19 Miss. 21. 

Mo.—Johnson yv. Johnson, 170 Mo. 
34, 70 SW 241; Boyd v. Haseltine, 
110 Mo. 203, 19 SW 822 (a deed of 
trust on a leasehold interest is not 
within the purview of the statute); 
Geyer. vy. Girard, 22 Mo. 159. 

Mont.—McDermott Min. Co. v. Mc- 
Dermott, 27 Mont. 143, 69 P 715. 

Nebr—Trudeau v. a Hischer, 396 
Nebr. 275, 147 NW 698; ‘Ford v. 
Axelson, 74 Nebr. 92, 103 NW 1039; 
Hagensick vy. Castor, 53 Nebr. 495, 73 
NW 932; Pillsbury v. Alexander, 40 
Nebr. 242, 58 NW 859. 

Tex.—Lindsay vy. Freeman, 83 Tex. 
259, 18° .SW: ©7727; . Morris v.. Short, 
(Civ. A.) 151 SW 633 (Rev. St. [1895] 
art 633); Breen v. Morehead, (Civ. 
A.) 126 SW 650. 

{a] Thus where, subsequent to 
the execution of a deed to all the 
grantor’s interest in realty devised 
to him by his father’s will, he be- 
came the owner by survivorship 
under the will of a further interest 
in the realty, it was held that under 
Rev. St. (1913) §§ 6192, 6193, his in- 
terest derived under the will to- 
gether with his right of survivor- 
ship passed to his grantee. Trudeau 
v. Fischer, 96 Nebr. 275, 147 NW 698. 

25. Tyler v. Moore, (Pa.) 17 A 
216; Rushton vy. Lippincott, 119 Pa. 
12, 12 A 761; Rauch v. Dech, 116 Pa. 
157, 9 A 180, 2 AmSR 598; Collins’ 
App. 107 “Pa. 590,. 52° AmR 479; 
Clark v. Martin, 49 Pa. 299; Root v. 
Crock, 7 Pa. 378; Chew v. Barnet, 11 
Serge. & R. (Pa.) 389; McWilliams v. 
Nisly; 2 Serge. & BR (Pa.) 5072 7 
AmD 654; Hirsch v. Tillman, 2 Pa. 
Dist. 662. But compare Com. v. 
Bierly, 37 Pa. Super. 496 (holding 
that the rule that a grantor cannot 
set upaprior paramount title in him- 
self against his grantee applies only 
to a deed containing a warranty or 
covenant of title, and the estoppel 
is enforced merely to avoid a cir- 
cuity of action; as a warranty and 
patent from the commonwealth con- 
tains neither warranty nor covenant 
for title, the commonwealth may as 
against them set up a prior para- 
mount title in itself). 

26. See cases supra note 25. 

27. U. S.—Brown v.. Jackson, 3 
Wheat. 449, 4 L. ed. 432; Lounsdale 
v. Portland, 15 FEF. Cas. Nos. 8,578, 
8,579, Deady 1, 39. 

Cal.—Quivey v. Baker, 37 Cal. 465; 
Cadiz v. Majors, 33 Cal. 288. 
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ence of any covenants whatever in the deed.?¢ 

Conveyance of Present Interest— 
In General. 
sale, release, or the like, which does not purport 
to convey any estate or which conveys a present 
estate, or the right, title, and interest of the gran- 
tor, and without covenants of warranty or seizin, 
passes only such a title as the grantor has at the 
time of its execution and delivery, and will not op- 
erate to confer on the grantee a new and independ- 
ent title subsequently acquired by the grantor. This 
because the estoppel is coextensive with the estate, 
right, or interest which its conveyance purports to 
Furthermore, it has been held that the rule 
of estoppel does not apply to any covenant, however 
full and strong, in a deed which purports to convey 
merely the grantor’s present right, title, or in- 


A conveyance by bargain and 


Conn.—Dart vy. Dart, 7 Conn. 250. 


Ill. Whitson v. Grosvenor, 170 
Ill. 271, 48 NE 1018; Ridgeway v. 
Underwood, 67 Ill. 419; Phelps v. 


Kellogg, 15 Ill. 131; Frink v. Darst, 
14 Ill. 304, 58 AmD 575. 
Ind.—Stephenson y. Boody, 139 
Ind. 60, 38 NE 3381; Nicholson v. 
Caress, 45 Ind. 479; Shumaker v. 
Johnson, 35 Ind. 33; Dean y. Doe, 8 


Ind. 475. 
Kan.—Sheffield v. Griffin, 21 Kan. 


417; Bruce vy. Luke, 9 Kan. 201, 12 
AmR 491. 

Ky.—Beard v. Griggs, 1 J. J. 
Marsh. 22; Jackson vy. Jackson, 58 


SW 423, 597, 22 Kyl’ 536. 
Me.—sHill v. Coburn, 105 Me. 437, 
75 A 67; Pike v. Galvin, 29 Me. 183. 


Mass.—Merritt Vv. Harris, 102 
Mass. 326; Blanchard v. Brooks, 12 
Pick. 47. 

Mich.—Brennan vy. Eggeman, 73 
Mich. 658, 41 NW 840. 

Mo.—Stoepler y. Silberberg, 220 
Mo. 258, 119 SW 418. 

N. H.—Horne v. Hutchins, 72 N: 
inet sop. Aw ote 

N. J.—Smith v. De Russy; 29 N. 
J. Eq. 407. 

—Myegatt v. Coe, 124 N. Y. 


IN 
212, 26 NE 611, 11 LRA 646; House 
v. McCormick, 57 N. Y. 310; Dwight 
v. Pearl, 24 Barb. 55; Edwards v. 
Varick, 5 Den. 664; Brown v. Gal- 
ley, Lalor 308; Pelletreau v. Jackson, 
11 Wend. 110. 

Oh.—Hart v. Gregg, _.32. Oh. St. 
502; Warner v. Webster, 13 Oh. 505; 
Kinsman vy.. Loomis, 11 Oh. 475; 
Douglass v. Miller, 4 OhS&CP 414, 
3 OhNP 220. 

Pa.—Kennedy v. Skeer, 3 Watts 95. 

SS.) D:— Hohn tv. Bidwell v2i pS.ebs 
249, 130 NW 887. 

Tenn.—Gookin v. Graham, 5 

(Civ. 


Humphr. 480. 

Tex.—Rosenthal y. Mounts, 

A.) 180 SW 192, 195 [cit Cyc]; Breen 
v. Morehead, (Civ. A.) 126 SW 650; 
Simon v. Stearns, 17 Tex. Civ. A. 
13, 43 SW 50. 

W. Va.—Kent v. Watson, 22 W. 
Va. 561; Western Min., etc., Co. v. 
Peytona Cannel Coal Co., 8 W. Va. 406. 

Wis.—Goodel v. Bennett, 22 Wis. 
565. 

Eng.—Right v. Bucknell, 2 B. & 
Ad. 278, 22 ECL 122, 109 Reprint 
1146; Lioyd v. Lloyd, 4 Dr. & War. 
354. 

Ont.—Casselman vy. Casselman, 9 
Ont. 442. 

{a] Thus where one owning a 
vested remainder in a fractional part 
of one half of an estate and a con- 
tingent remainder in a _ fractional 
part of the other half conveyed all 
his right, title, and interest, only the 
vested interest passed, and his war- 
ranty did not estop him from claim- 
ing the contingent interest when it 
became vested by the happening of 
the contingency. Blanchard Vv. 
Brooks, 12 Pick. (Mass.) 47. 

28. Ballard y. Child, 46 Me. 152; 


1082 [21C.J.] 


[§ 48] (>) Quitclaim Deeds. Except in a few 
jurisdictions,** the general rule is that a quitelaim 
deed will not estop the grantor from setting up a 
title subsequently acquired by him.*® And the fact 
that the words ‘bargain, sell and convey’’ are used 
in a conveyance of al! right, title, or interest in the 
land deseribed does not affeet the operation of the 
rule althouch a statute provides that in convey- 
ances in fee the words ‘‘grant, bargain, sell,’’ or 
either of them, must be construed as an express 


covenant, unless the contrary clearly appears from | 


the conveyance. 


ESTOPPEL 


| Limitations of rule. There is, however, a well 
defined limitation to this rule. It applies only to a 
quitelaim deed in the strict and proper sense of 
that speeies of conveyance, and if the deed bears 
upon its face evidence that the grantor intended 
to convey, and the grantee expected to become in- 
vested with, an estate of a particular description 
of quality, and that the bargain had proceeded upon 
such footing between the parties, then, although it 
| may not contain covenants of title, still the legal 
operation and effect of the instrument will be as 
| binding upon the grantor and those claiming under 


Coe v. Persons Unknown. 43 Me. £32. } 
29. See cases infra this note 
“Tf a vendor whe | 
guit-claim deed land to| 
equitable title, | 
= he legal tiile, he | 

will hold the legal title fer the benefit | 


Gee. This is so because by his quit- 
eiaim deed he has parted with all the 
title he had, anc he owned the 
equitable title, he transferred it to 
his vwendee, whe heinme eniitled te all 
the benefit, it conferred on him | 
whatever remedy his vendor would | 
have agaist the person who ceon-| 
ered to him the equitable title. And| 
so te permit the vender to set up| 
asainst his vendee any right he ac-| 
quired under his equitable title would | 
be allowing him to break the cov-| 
enants of his quit-claim deed, whica | 
transferred to his vendee al! the title | 
and imterest he had." Johnson v.| 
Johnson, 173 Ky. 7T0i, TQ7, 191 SW 
672. ' 
[Ib] & ssissi under Code 
(i880) § 1185 G) a quitclaim deed of | 
land passes all interest of the grantor | 
and esteps him from asserting an 
efier-acquired adverse title Ed- 
wards v. Hillier, 70 Miss $03, 13 S 
682- Bramleti wv. Roberts, 63 Miss. | 
325, 18 S 56; Chapman y. Sims, 53 | 
Miss. 154. (2) Under this statute the 
estoppel is coextensive only with the 
estate. right. or imterest which the 
conveyance purports to pass. Thus. 
where N was one of several children 
and heirs of her father who had died | 
leaving certain real estate, and she 
conveyed to A “all the right, title, 
and imterest I [the grantor] have in | 
the estaie of my father,“ and after- 
werd two of N's coheirs died, and 
she inherited a one-third interest in| 
their respective shares of her father’s 
estate, it was held that the inter- 
est thus subsequently inherited by 
N did not accrue to A by virtue of 
the conveyance previously made. Mc- 
Imnis v. Pickett, 65 Miss. 354, 3 S 
660. 
- fe} Im South Carolina (1) a quit- 
claim deed is sufficient to convey an 
absolute fee simple title, and al- 
thousch the deed in question was in 
effect a quitclaim deed. yet it is suffi- 
cient to estop the grantor. Blackwell 
Harrelson, $3 r 264, 84 SE 
- 3: Martin v. 


a) 


Ragsdale, 71 SC. 67, 50 SE 671. (2) | 

A deed by an expectant heir convey- 

ine with general warranty all of his} 
fe 


the 
mother, although 
deed, was 
grantor Ww 
quently acauir 
quitelaim deed i 


an absolute fee 


reat 


well vw. Harre 
SE 233, AnnCessi 
30. s— 


3531. 
Csl—Anderson v. Yoakum, 94 Cal. 
28 P 560: Quivey v. Baker, 37 


| gree, 


Cal. 465: Cadiz v. Majors. 33 Cal. | 


| 288: Morrison vy. Wilson, 30 Cal. 344; 


Tabler v. Peverill, 4 Cal. A. 671, 88 P 
94. 

Conn—Smith v. Pendell, 19 Conn. 
107, 48 AmD i146; Dart v. Dart, 7 
Conn. 250. 

Ga—Taylor v. Wainman, 116 Ga. 
785, 43 SE 58: Morrison vy. Whiteside, 
116 Ga. 459, 42 SE 729. 

Tli—Du Bois v. Judy, 126 NE 104; 
Cerbin y. Baltimore, etc. R. Co., 
285 Dl 439, 12@ NE 800; Wells v. 
Glos, 277 DL. 516, 115 NE 658; Benne- | 
son vy. Aiken, 102 Il 284. 40 AmR 
592: Frink v. Darst, 14 Hil. 304, 58 
AmD 575 [overr Frisby v. Ballance, 7 
Til. 141}. 

Ind—Burget v. Merritt, 155 Ind. 
143, 57 NE 714: Graham vy. Lunsford, 
148 Ind 83, 48 NE 62T: Stephenson 
vy. Boody, 139 Ind. 60, 38 NE 331; Has- 
kett v. Maxey, 134 Ind. 182, 33 NE 
358, 19 LRA 378: Habig v. Dodge, 127 
Ind. 31, 25 NE 182; Thorp v. Hanes, 
107 Ind 324, 6 NE 920; Bryan v. 
Uland, 101 Ind. 477. 1 NE 52; Locke 
v. White, 89 Ind. 492; Avery v. Akins, 
74 Ind. 283: Graham v. Graham, 55 
Ind. 23; Buckel vy. Auer, (A.) 120 NE 


| 437. 


Towa—French y. Bartel, 164 Iowa 
677. 146 NW 754. 

Kan.—Johnson v. Williams, 37 Kan. 
179, 14 P 537: Scoffins vy. Grandstafi, 
12 Kan. 467; Bruce v. Luke. 9 Kan. 
201, 12 AmR 491; Simpson v. Greeley, 
8 Kan. 586. 

Me—Manson vy. Peaks, 103 Me. 430, 
69 A 690, 125 AmSR 311; Harriman 
vw. Gray. 49 Me. 337; Eoomis v. Pin- 
43 Me. 299; Pike v. Galvin, 29 
Me. 183; Derby v. Jones, 27 Me. 357; 
Ham v. Ham, 14 Me. 351; Fox v. 
Widgery, 4 Me. 214. 

Mass.— Weed Sewing Mach. Co. v. 
Emerson, 115 Mass. 554; White v. 
Patten, 24 Pick. 324; Comstock v. 
Smith, 13 Pick. 116, 23 AmD 670; 
Blanchard wv. Brooks, 12 Pick. 47; 
Taft v. Stevens, 3 Gray 504. 

Mich—Ernst v. Ernst, 178 - Mich. 
100, .144 NW 513, 51 LRANS 317; 
Peo. v. Miller, 79 Mich. 93, 44 NW 

72: Fay v. Wood, 65 Mich. 390, 32 


(e 


NW 614: Frost v. Missionary Soc. 
56 Mich. 62, 22 NW 189; Fisher v. 
| Hallock, 50 Mich. 463, 15 NW_ 552; 
rown v. Phillips. 40 Mich. 264. 
Mo—FEast v. Davis, 204 SW 402; 
Gibson vy. Chouteau, 39 Mo. 536. See 
also Bogy v. Shoab, 13 Mo. 365 


(where the court construed a statute 
which provides that_in case a deed 
of an indefeasible estate in fee sim- 


s|ple is made, if the grantor did not 


have the legal title to the land con- 


| veyed, but should afterward acquire 
| it, the legal estate subsequently aec- 


aquired should immediately pass to 
the grantee, and reached the conclu- 


| sion that this statute does not intend 


that a quitclaim deed. although it 
uses language te pass the fee and not 


. | any smaller estate should pass a new 
| title “not belonging to the grantor 
| when he makes the deed). 


Nebr.—Hagensick v. Castor, 53 
Nev.— Harden v. Cullins, 8 Nev. 49. 
N. H—Robertson v. Wilson, 38 N. 


H. 48; Bell v. Twilight, 26 N. H. 401; 


| Nebr. 495, 73 NW 932. 


Kimball v. Blaisdell, 5 N. H. 533, 22 


{AmD 476. 


N. J—Smith v. De Russy, 29 N. J. 
Eq. 407; Howe vy. Harrington, 18 N. 
J. Eq. 495. 

N. Y.—Jackson v. Littell, 56 N. Y- 
108; Sparrow v. Kingman, 1 Piss 
242; Cramer v. Benton, 64 Barb. 622; 
Jackson y. Waldron, 13 Wend. 178; 
Pelletreau v. Jackson, 11 Wend. 110 
[aff 13 Wend. 178]; Jackson v. Brad- 
ford, 4 Wend. 619;.Jackson v. Peek, 4 
Wend. 300; Jackson v. Winslow, ? 
Cow. 13; Wecdcock v. Bennet, 1 Cow. 
711, 13 AmD 568; Jackson v. Hubble, 
1 Cow. 613; Jackson v. Wright, 14 
Johns. 193; Varick v. Eadawards, 
Hoffm. 382. 

N. C.—Carson’ v. Carson, 122 N. GC: 
645, 30 SE 4; McAllister v. Devane, 76 
Nu Cir Sf. i 

Oh.—Hart v. Gregg, 32 Oh. St. 502; 
Kinsman y. Loomis, 11 Oh. 475. 

Or.—Burston y. Jackson, 9 Or. 275; 
Dorris v. Smith, 7 Or. 267. 

Tex.—Perrin v. Perrin, 62 Tex. 477: 
a ee v. Morehead, (Civ. A.) 126 SW 
50. : 

Va.—Doswell vy. Buchanan, 3 Leigh 
(30 Va.) 365, 23 AmD 280. 
dee Va.—Kent v. Watson, 22 W. Va. 

Wis.—Jourdain v. Fox, 90 Wis. 99, 
62 NW 936; Sydnor v. Palmer, 29 
Wis. 226. 

Eng.—Right v. Bucknell, 2 B. & Ad. 
278, 22. ECL 73, 109 Reprint 1146. 

Ont.—Casselman y. Casselman, 9 
Ont. 442. 

[a] Beason for rule.—‘A deed of 
this _ character purports to convey, 
and is understood to convey, nothing 
more than the interest or estate of 
which the grantor is seized or pos- 
sessed at the time; and does not 
operate to pass ‘or bind an interest 
not then in existence. The bargain 
between the parties proceeds upon 
this view; and the consideration is 
regulated in conformity with it. If 
otherwise, and the vendee has con- 
tracted for a particular estate, or 
for an_estate in fee, he must take 
the precaution to secure himself by 
the proper covenants of title.” Van 
Rensselaer v. Kearney, 11 How. 
eS Sig. 322, 13. L.. ed. 703. 
of a quitclaim deed to relieve a home- 
stead of the apparent lien of a judg- 
ment does not involve the surrender 
of any future right to levy upon 
the property in case its homestead 
character is lost; its only effect 
would be to make apparent the fact 
that plaintiff’s homestead right ante- 
dated the judgment and the indebted- 
ness upon which it was founded, thus 
rendering the property exempt from 
execution. French v. Bartel, 164 Iowa 
677, 146 NW 754. ‘ 

_ [ce] Bstoppel in pais——The grantor 
in a quitclaim deed may be equitably 


estopped from asserting an after-ac-- 


quired title. Dorris v. Smith, 7 Or. 
267. See also infra § 116 et seq. 

{d] A dedication by means of a 
quitelaim deed to lands which the 
grantor does not own cannot work an 
estoppel against an after-acquired ti- 
tle. Peo. v. Miller, 79 Mich. 93, 44 
NW 172. 2 : 

4 a Vary v. Smith, 162 Ala. 457, 50 

32. Vary v. Smith, 162 Ala. 457, 50 
S 187. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(Uy 
Rule applied.—The execution 


§§ 48-55] 


him with respect to the estate thus described as if a 
formal covenant to that effect had been inserted; 
at least so far as to estop them from ever after- 
ward denying that he was seized of the particular 
estate at the time of the conveyances.®? 

_[§ 49] c. Nature of Covenant—(1) Covenant 
of Warranty. Estoppel to assert an after-acquired 
title is most frequently founded on a conveyance 
with covenant of warranty.*4 

[§ 50]; (2) Covenant for Quiet Enjoyment. An 
ordinary deed of bargain and sale with covenant 
for quiet enjoyment gives the grantee the benefit 
of a title subsequently acquired by’ the grantor.?> 
Such also is the effect of a conveyance with cove- 
nants of special warranty and quiet possession.®® 

[§ 51] (8) Covenant of Seizin and Right to 
Convey. In some jurisdictions title by estoppel 
may be founded on a covenant of seizin and right 
to convey.** In others the contrary rule obtains.*® 

[§ 52] (4) Covenant against Encumbrances. A 
covenant against encumbrances will estop the gran- 
tor to assert a subsequent title acquired through 
the enforcement of a lien existing at the time of 
the conveyance,*® but not a title otherwise ac- 
quired.*° 
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[§ 53] (5) Covenant of Nonclaim. According 
to some decisions a covenant of nonclaim in a deed 
amounts to the ordinary covenant of warranty and 
operates as an estoppel on an after-acquired title,*t 
being confined, however, to the estate granted by 
the deed.42 However, other decisions hold that a 
covenant of nonclaim will not operate as an estop- 
pel against the grantor as to after-acquired title,*® 
and that this is true, even where the covenant of 
nonelaim is joined with a covenant against encum- 
brances.*# 

[§ 54] (6) Covenant for Further Assurance. A 
subsequent title inures under a covenant for fur- 
ther assurance as well as under a covenant of war- 
ranty.*° And under some statutes if a quitclaim 
deed contains a covenant for further assurance, a 
title subsequently acquired by the grantor will in- 
ure to the benefit of his grantee, the same as if the 
deed had contained a covenant of warranty.*® 

[§ 55] (7) Special Covenants. A conveyance 
with special covenants as to acts of the grantor or 
those in privity with him, or against a particular 
title, will not preclude the grantor to acquire or 
assert an after-acquired title,t7 unless such acqui- 
sition is against the terms of the covenants there- 


33. Van Rensselaer v, Kearney, 11 
How. (U. S.):297, 18 L. ed. 703; Pring 
v. Swarm, 176 Iowa 153, 157 NW 
734; Benskey v. Burdon, 2 Barn. & 
Ad, 278, 109 Reprint 1147, 2 Sim. & 
St, 524, 1 EngCh 519, 57 Reprint 
444; Goodtitle v. Bailey, Cowp. 601, 
98 Reprint 1260. 

[a] Recitals in quitclaim deed.— 
{1) A recital without covenants, in 
substance, that grantor thereby in- 
tends to convey an interest specifical- 
ly described and identified, may be 
effective, through principle of estop- 


pel, to convey after-acquired inter- 
est. Buckel v. Auer, (Ind. A.) 120 
NE 437. (2) If a quitclaim ‘deed 


given by an heir of his interest in 
the estate recites that he is an heir, 
it may bind him by estoppel from 
asserting the title subsequently ac- 
vruing to him on the death of the an- 
westor. Hagensick v. Castor, 53 Nebr. 
495, 73 NW 932, r 

34 Smith vy. Gaub, 19 N. D. 387, 
123 NW 827; Tennison y. Palmer, 
(Tex. Civ. A.) 142 SW 948. See also 
wases supra § 39 note 57. 

[a] A deed using the words “grant, 
sell, and convey,” not ‘“quitclaim,” 
and conveying property by specific 
description, not merely the “interest” 
owned by the grantor, was effective 
to pass an after-acquired title. Keith 
Lumber Co. v. Houston Oil Co., 257 
Fed. 1; Porter v. Henderson, (Ala.) 


82 S 668. 
35. U. S.—Ryan v. U. S., 136 U.S. 
68> 10 SCt. 913, 34. ed. 447. 


Mich.—Smith v. Williams, 44 Mich. 
240, 6 NW 662. 

Miss.—Wightman vy. Doe, 24 Miss. 
675. 

N. Y¥.—Jacobs v. Fowler, 135 App. 
Div. 718, 119 NYS 647; Long Island 
‘RB Coie. Conklin, 29 Ns Y...672. 

Or.—Taggart v. Risley, 4 Or.. 235. 

Ont.—Trust, etc., Co. v. Covert, 32 
WW. Cy. Qs B: 222: bit : 

{a] Reason for rule.—‘It is not 
disputed that a deed with covenants 
of seizin and title would be effectual 
to give the grantee the benefit of an 
after-acquired title under the doc- 
‘trine of estoppel, but these covenants 
were absent from the deeds in ques- 
tion, and the covenant of quiet en- 
joyment, it is said, will not have the 
like effect. No reason is given for 
any such distinction, and it is not 
recognized by the authorities. Where 
one assumes by his deed to convey 
a title, and by any form of assurance 
obligates himself to protect the gran- 
tee in the enjoyment of that which 
the deed purports to give him, he will 
not be suffered afterwards to acquire 


or assert a title, and turn his grantee 
over to a suit upon his covenants 
for redress. The short and effectual 
method of-redress is to deny him 
the liberty of setting up his after- 
acquired title as against his previous 
conveyance. This is merely refusing 
him the countenance and assistance 
of the courts in breaking the assur- 


ance which his covenants have 
given.’”’ Smitn v. Williams, 44 Mich. 
240, 242, 6 NW 662. 

36. Hurley v. Charles, 112 Va. 706, 


72 SE 689. 

_87. U. S.—Van Rensselaer v. Kear- 
ney; 11 How. 297, 13 L. ed. 703; Irv- 
ine v; Irvine,.9 “Wall. 617, 19 lL. ed. 
800 (semble). 

Mich.—Smith y. Williams, 44 Mich. 
240, 6 NW 662 (sembie). 

Miss.—Wightman y. Reynolds, 24 
Miss. 675. 

N. Y.—Vanderheyden v. Crandall, 2 
Den. 9 [aff 1 N. Y. 491]. 

N. D.—Adam v. McClintock, 21 N. 
D. 483, 131 NW 394. 

Eng.—Bensley v. Burdon, 2 Sim. & 
St. 519, 1-EngCh 519, 57 Reprint 444. 


Can.—Upper Canada Trust, etc., 
Cow var Ruttans. 1 Gal’ Sy C: (564: 
’ 88. Allen vy. Sayward, 5 Me, 227, 


17 AmD 221; Doane v. Willcutt, 5 
Gray (Mass.) 328, 66 AmD 369. 


39. Brundred v. Walker, 12 N. J. 
Eq. 140; Coleman y. Bresnahan, 8 
NYS 158. 


40. Sweetser v. Lowell, 33 Me. 446; 
Pike v. Galvin, 30 Me. 539; Wilson vy. 
Kang, 23°Ne J.) Eq. 150. 

41. Cal.—Gee v. Moore, 14 Cal. 472. 

ev ome ee v. Tyler, 9 B. Mon. 
559. 

Mass.—Trull v. Eastman, 3 Metc. 
121, 37 AmD 126. 

N. H.—Robertson v. Wilson, 38 N. 
H. 48. 

Oh.—Garlick v. Pittsburgh, etc., R. 
Co., 67 Oh. St. 228, 239, 65 NE 896. 

Or.—Taggart v. Risley, 4 Or. 235. 

42. Morrison v. Wilson, 30 Cal. 
344: Gee v. Moore, 14 Cal. 472; Wight 
v. Shaw, 5 Cush. (Mass.) 56; Hope v. 
Stone, 10 Minn. 141. 

43. Manson y. Peaks, 103 Me. 430, 
69 A 690, 125 AmSR 311; Read v. 
Fogg, 60 Me. 479; Read vy. Whitte- 
more, 60 Me. 479; Harriman vy. Gray, 
49 Me. 537; Loomis vy. Pingree, 43 Me. 
299; Patridge v. Patten, 33 Me. 483, 
54 AmD 633; Pike v. Galvin, 29 Me. 
185 foverr Fairbanks y. Williamson, 
7 Me. 96]; Hatch v. Kimball, 14 
Me. 9. 

44. Partridge v. Patten, 33 Me. 483, 
54 AmD 633; Sweetser v. Lowell, 33 
Me. 446. 

45. Lamb v. Carter, 14 F. Cas. No. 


8,013, 1 Sawy. 212; Wholey v. Cava- 
naugh, 88 Cal. 132, 25 P 1112; Hope v. 
Stone, 10 Minn. 141; Norfleet v. Rus- 
sell, 64 Mo. 176; Chauvin v. Wagner, 
18 Mo. 531. , 

46. Bennett v. Waller, 23 Ill. 97. 

47. U. S—lLamb v. Wakefield, 14 
EB. Cas. No. 8,024, 1 Sawy. 251. 
ipgemie ss bd v. Henderson, 82 §S 
Ase ec e v. Semple, 25 Cal. 

Ill.—Cronkhite v. Strain, 210 Il. 
331, 71 NE 392; Holbrook y. Debo, 
99° Tle 372: 

Ky.—Spacey v. Close, 212 SW 127. 

Me.—Bennett v. Davis, 90 Me. 457, 
38 A 372. ; 

Mass.—Huzzey v. Heffernan, 143 
Mass. 232, 9 NE 570; Miller v. Ewing, 
6 Cush. 34; Comstock v. Smith, 13 
Pick. 116, 23 AmD 670. 


Minn.—Thillen y. Richardson, 35 
Minn. 509, 29 NW 677. 

N. H.—Bell v. Twilight, 26 N. H. 
401; Hall v. Chaffee, 14 N. H. 215. 
Boe eee v. Longworth, 11 Oh. 

Va.—Wynn y. Harman, 5 Gratt. (46 


Vays 157: 
W. Va.—Western Min., ete., Co. v. 


pee cone Cannel Coal Co., 8 W. Va. 
[a] Thus (1) under a quitclaim 


deed containing a covenant of special 
warranty against the lawful claims 
and demands of all persons claiming 
by, through or under the grantor, a 
title or interest subsequently ac- 
quired by the grantor does not inure 
to the grantee. Bennett v. Davis, 90 
Me, 102, 37 A _ 864. (2) Where a 
grantor conveys land by a quitclaim 
deed accompanied by an independent 
and qualified covenant of warranty 
against a specified adverse claim and 
subsequently acquired title other than 
the one embraced in the covenant, 
such subsequently acquired title does 
not by operation of law inure to the 
benefit of the purchaser. Quivey v. 
Baker, 37 Cal. 465. (3) A conveyance 
of a claim to specific land which 
warrants the same but recites that 
the grantee shall have no recourse if 
the title fails will not estop the 
grantor as to a title subsequently ac- 
quired by him. Wynn v. Harman, 5 
Gratt. (46 Va.) 157. 

{b] Contingent interest.—A war- 
ranty in a conveyance of “all right, 
title, and interest’ in land is only a 
warranty of the interest thus vested, 
and will not operate by way of es- 
toppel on a contingent interest. 
Spacey vy. Close, (Ky.) 212 SW 127; 
Blanchard y. Brooks, 12 Pick. (Mass.) 
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in.48 


[§ 57] e. 


47, 66; Hall 
215, 226. j 

[ce] Claim of particular person ex- 
cepted from warranty.—A covenant 
to warrant and defend the bargained 
premises against all persons except 
the United States government or 
those deriving title therefrom does 
not estop the grantor or his heirs 
from claiming title’ to an interest 
in the premises subsequently pur- 
chased from a donee of the United 
States. JLamb v. Wakefield, 14 F. 
Cas. No. 8,024, 1 Sawy. 251. 

48. Blake v. Tucker, 12 Vt. 39 (a 
grantor by quitclaim who covenants 
against a particular title which he 
subsequently acquires is estopped to 
assert that title against his grantee). 

49. U. S.—Hanrick v. Patrick, 119 
Was. 156,07 .SCt, 147) (30 -lwed. 896: 
Brown v. Jackson, 3 Wheat. 449, 4 
L. ed. 432; Lamb v. Kamm, 14 F. Cas, 
No. 8,018, 1 Sawy. 238; Lewis v. 
Baird, 15 F. Cas. No. 8,316, 3 McLean 
56 


5 Ala. 
407, 39 AmD 330. 

Cal.—Kimball v. Semple, 25 Cal. 
440; Gee v. Moore, 14 Cal. 472. 

I1l.—Holbrook v. Debo, 99 Ill. 372. 

Ind.—Stephenson vy. Boody, 139 
Ind. 60, 38 NE 331. 

Me.—Coe v. Persons Unknown, 43 
Me. 432; Loomis y. Pingree, 43 Me. 
1299. 

Mass.—Miller v. Ewing, 6 Cush. 34; 
Wight v. Shaw, 5 Cush..34; Allen v. 
Holton, 20 Pick. 458; Comstock v. 
Smith, 13° Pick. .116,-—23 AmD 670; 
Blanchard vy. Brooks, 12 Pick. 47.. 

Mo.—Bogy v. Shoab, 13 Mo. 365. 

N. H.—Bell v. Twilight, 26 N. H. 
401; Hall v. Chaffee, 14 N. H 215. 

N. J.—Adams v. ROSS; S0GINY da 
505, 82 AmD 237, 

Oh.—White v. Brocaw, 14 Oh. St. 
339. s 

Va.—Wynn v. Harman, 5 Gratt. (46 
Va.) 157. 


v. Chaffee, 


Ala.—Tillotson v. Kennedy, 


W. Va.—Western Min., etc., Co. v. 
hy dase Cannel Coal Co., 8 W. Va. 
40 

Eng.—Kingston’s Case, 20 How. St. 
Erste oye oe le 


Ont.—Todd v. ieee ae Wh KOBE a et 
516; Doe v. Shea, 2 Q. B. 483. 
[a] Limitation of Heol grant.— 
(1) A recital of an intention ‘to con- 
vey the entire interest” of the grantor 
will not thus limit the rule as to title 
by estoppel, where the granting clause 
purports to convey a specific tract. 
Locke vy. White, 89 Ind. 492. (2) 
Specific warranty of title in deed by 
complainant conveying ‘only such in- 
terest as was owned by” his grantor 
having an undivided one-third inter- 
est was held not to prevent complain- 


So where a deed does not on its face purport 
to convey an indefeasible estate, but only the pres- 
ent right, title, and interest of the grantor, a cove- 
nant of warranty which attaches to the interest 
only and not to the land is qualified and limited by 
the grant, and will not pass an after-acquired es- 
tate, if it is apparent that the grantor intended to | or 
convey no gteater estate than he was possessed of.*° 
[§ 56] d. Inoperative Covenants. 
has been held that the general rule as to title by 
estoppel is not, changed by the fact that a right of 
action on the covenant on which the estoppel is 
based is barred by limitation,°° the weight of au- 
thority is to the effect that a grantor is not estopped 
to assert an after-acquired estate, if there is no la- 
bility on his covenants because of their being in- 
operative or having been extinguished.*? 
Instruments Giving Momentary Seiz- 
in Only. Where a grantor conveys without consid- 
eration, and the grantee without consideration and 
as a part of the same transaction. reconveys to the 
grantor, a momentary seizin only not beneficial even 
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General. 


Although it 


ereignty. 


benefit.°® 


14 N. H.|ant from thereafter .acquiring the 


two-thirds interest of the other own- 
ers. Porter v. Henderson, (Ala.):»32 S 
668, 674. : 
50. Cole vy. 
(Mass.) 217. 
[a] Reason for this view.—‘It is 
no answer to this, that an action has 
been brought on the coveriant of war- 
ranty and held to be barred by the 
statute of limitations. Holden vy. 
Fletcher, 6 Cush. (Mass.). 235. A 
covenant of warranty in a deed of 
conveyance of land, whilst it is a 
covenant real, and runs with the 
land, and binds the grantor and his 
heirs by its force as a covenant real, 
is also a personal covenant; and if 
a breach occurs in the lifetime of the 
warrantor, an action will lie against 
him to recover damages; or if a 
breach occurs before the final settle- 
ment of the estate, an-action will lie 
against his personal representatives. 
When the covenant is thus treated as 
a personal contract, and sought to be 
enforced as such by personal action, 
it must be treated in all respects as 
a personal: obligation; the usual in- 
cidents to the conduct of a personal 
action will be applied. But this will 
not affect the covenant real in its 
broader application.” Cole v. Ray- 
mond, 9 Gray (Mass.) 217, 218. 


Raymond, 9 Gray 


51. Smiley v. Fries, 104 Ill. 416; 
Webber v. Webber, 6 Me. 127; Howe 
Vv. Harrington, ols “oN. Js pblgy 2495" 


Goodel v. Bennett, 22 Wis. 565. 

[a] Discharge in bankruptcy.— 
Where land subject to a judgment 
lien was mortgaged with warranty, 
and the mortgagor took the benefit 
of the bankrupt act and then pur- 
chased the property at a sale under 
the judgment, he is estopped by his 
covenant from setting up the after- 
acquired title to defeat the mortgage, 
since the bankrupt act does not ex- 
tinguish a covenant in such a case. 
Bush v. Person, 18 How. (U. S.) 82, 
15. L. ed. 2738. 

52. Haslam v. Jordan, 104 Me. 49, 
70 A 1066. For analogous decisions 
see Dower § 387 et seq. 

53. Estoppel by assignment of 
future estate see Assignments § 15 et 


-seq. 


54. Ala.—Wheeler v. Aycock, 109 
Ala. 146, 19 S 497. 

Ga.—Dailey v. Springfield, 144 Ga. 
395, 87 SE 479, AnnCasi917D 9438. 
‘J11.—Cronkhite vy. Strain, 210 Ill. 
331, 71 NE 392; Gill v. Grand Tower 


Min., ete., Co., 92 Ill, 249. 
rt Dees coat hs v. Davis, 112 NW 
Mass.—Van Ness v. Boinay, 214 
Mass. nea 101 NE 979. 
N. Y.—Goodhue v. Cameron, 142 


j [§§ 55-59 


for a moment, vests in the first grantee, and he is 
not invested with any title inuring to the benefit 
of one to whom he bas before conveyed the same 
land by mortgage deed of warranty.®? 

[§ 58] 4. Estates or Rights Affected °*—a 
The estoppel will not operate as to land 
an interest therein other than that which is 
specifically conveyed or called for by the plain 
import of the conveyance, and as to which the cove- 
nants for title are confined.** 
in respect of land which is expressly excepted from 
the operation of the conveyance.®® 

[§ 59] b. -Title Acquired by Patent from Sov- 
The doctrine that if one has -a mere 
equitable title and conveys the land the legal title 
when acquired by him will vest in his grantee is 
applicable to conveyances by persons entitled to 
grants or patents of land from the state or general 
government, so that when a patent is issued the title 
to the land vests in the grantee or inures to his 
In such a ease a subsequent issue of the 


In 


A fortiori is this so 


‘ 
App. Div. 470, 127 NYS 120; Jack- 
son v. Wright, 14 Johns. 193. 

N. C.—Roanoke Rapids Power Co. 
v. Roanoke Navy., etc., Power Co., 159 
NieCo 393,. 75 SE 29, 30 [cit Cyc]. 

Tex.—Anderson v. Casey-Swasey 
Co., 103 Tex. 466, 129 SW 349. 

W. Va.—Hlkins y. Donohoe, 74 W- 
Va. 335, 81 SE 1130; Kent v. Wat- 
son, 22 W. Va. 561. 

Wis.—Simanek y. Nemetz, 120 Wis. 
42, 97 NW 508. 

See also supra § 35. 

[a] Consistent title—A grantor is 
not debarred. from showing that he 
has subsequently acquired another 
independent title consistent with the 
provisions of the deed. Cuthrell v. 
Hawkins, 98 N. C. 203, 3 SE 672. 

55. Prewitt v. Wilborn, (Ky.) 212 
Sw 442. 

[a] The estoppel can occur only 
“where a party has conveyed a‘pre- 
cise or definite legal estate or right, 
by a solemn assurance, which he 
will net be permitted to vary or to 
deny. It can have no operation to 
prevent the denial of an equitable 
transfer of title, which is not iden- 


tical with the legal title or muniment . 


of title which it may be relied on 
either to establish or protect.” Gil- 
mer v. Poindexter, 10 How. (U. S.)} 
257,’ 267," 13° Le eat 444° 

56. U. S.—Elwood y. Flannigan, 
104-U."S. 562, 26 L. ed. 842; Mann v. 
Wilson, 23 How. 457, 16 L. ed. 584; 
French’ v. Spencer, 21 How. 228, i6 
L. ed. 97; Landes v. Brant, 10 How. 
348, 138 L. ed. 447 (so holding under 
a statute); Bush v. Marshall, 6 How. 
284, 12 L. ed. 440; Barr v. Gratz, 4 
Wheat. 213, 4 L. ed. 553; Harmer 
v. Morris, 11 FE. Cas. No. 6,076, 1 Mc- 
Lean 44 [aff 7 Pet. 554, 8 L. ed. 
asatals 

Ala.—Veitch v. Hard, 200 Ala. 17, 
Tb Si2405" Croft vy. Doe, 225) Ala, 
391, 28 § "84; Carter v. Doe, 21 Ala. 
(2: Johnson vy. ‘Collins, "12 Ava. 322: 


Cal.—Orr vy. Stewart, 67 Cal. 275, 
7. PB: 69335 Stanway Vv.) Rubio,” 51 3Gal. 
41; Christy v. Dana, 34 Cal. 548. ; 

Iowa.—Nicodemus vy. Young, 90 
Iowa 423, 57 NW 906. 

Kan,—Gray v. Ulrich, 8 Kan. 112. 

Ky.—Martin v. Bentley, 124 SW 


873; Patrick vy. Chenault, 6 B. Mon. 
315; Griffith v. Huston, 7 J. J. Marsh. 
385; Cissell v. Rapier, 3 KyL 690. 

Me.—Fairbanks vy. Williamson, 7 
Me. 96. 

Mass.—Burghardt vy. Turner, 12 
Pick. 534; Tufts v. Charlestown, 2 
Gray 271. 

Mich.—Chapman vy. Sault Ste 
Marie, 146 Mich. 238, 109 NW 53; 
Frost v. Methodist Episcopal Church 
Missionary Soc., 56 Mich. 62, 22 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numter. 


§ 59-63] 


ditions prerequisite to its issuance.*? 


patent to the grantor’ or to his representative 
after his decease *8 feeds the estoppel in favor of 
the grantee. So where the patent was issued to 
others under an assignment of the land warrant to 
them by the grantor to perfect title to other land 
given them, the assignees took title under the land 
warrant, subject to such grantee’s prior title.®® The 
fact that the vendor after acquiring title from the 
government conveys his land with full covenants 
of warranty to a third person does not affect the 
operation of the rule where the latter recognizes 
the title of the first purchaser by accepting and 
acting under a power of attorney from him, and 
where he does not occupy the land.*° And it has 
been held that, although a quitclaim deed does not 
operate to convey a subsequently acquired title not 
actually owned in equity when the deed was given,*! 
it will nevertheless convey land thereafter patented 
if the grantor at the time of the conveyance is en- 
titled to a patent by reason of performance of c¢on- 
However, to 
the success of an estoppel it is essential that the 
vrantor’s want of a present vested estate should 
not appear on the deed itself which would else con- 
tain internal evidence of its invalidity ;°* and where 
it is elear that the instrument was not meant to 
convey a title to the land in question, and it does 
not clearly stipulate to secure the due making of a 
title thereafter when the obligor should be in a 
condition to do so, but merely provides a penalty 
for failure to do so, such instrument gives the obli- 
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gee no title by estoppel where the obligor subse- 
quently acquires a patent to the land.® 

[§ 60] ¢. Title Acquired in Name of Third 
Person. The grantor cannot defeat the estoppel 
by procuring title to the after-acquired property 
to be taken in the name of a third person.®* How- 
ever, the acquisition of an adverse title by a wife 
will not inure to the benefit of a grantee to whom 
the husband has conveyed with warranty.*6 

[§ 61] d. Title Acquired for Third Person. 
The doctrine does not apply where an after-acquired 
title passes to the grantor subject to a resulting 
trust in favor of the actual purchaser, or the con- 
veyance is made to him as a conduit and for the 
purpose of vesting the title in a third person.% 
It has been held, however, that where a person 
holding a bond for title conveyed the property, and 
afterward the vendor conveyed to him, and at the 
same time a third person advanced the money to 
pay the vendor, and thereupon took a mortgage on 
the land from the purchaser, the purchaser was not 
a mere instrument of conveyance or a trustee of the 
mortgagee so as to vest title in the mortgagee to 
the exclusion of the first grantee.*® 

[§ 62] e. Title Acquired from Grantee—(1) 
By Purchase. A title subsequently acquired from 
the grantee or those claiming under him will ‘not 
inure to the benefit of him or them.®® 

{§ 63] (2) By Judicial Sale—(a) In General. 
If the property is sold as the grantee’s at an execu- 
tion or judicial sale, the grantor is not estopped by 


189; Haney v. Roy, 54 Mich. 635, 20 


NW 621. 
Minn.—Rogers vy. Clark Iron Co., 


104 Minn. 198, 222, 116 NW 739 [cit 


Cyc}. 

Miss.—Nixon v. Carco, 28 Miss. 
414, 

Mo.—Case v. Sipes, 217 SW 306; 
Organ -v. Bunnell, 184 SW _ 102; 


Wright v. Rutgers, 14 Mo. 585. 

Nebr.—Lyon v. Gombert, 63 Nebr. 
630, 88 NW 774; Pillsbury v. Alexan- 
der, 40 Nebr. 242, 58 NW 859. 

N. C.—Langston vy. McKinnie, 6 N. 
C.. 67. 

N. D.—Adam v. McClintock, 21 
N. D. 483, 131 NW 394. 

Pa.—Wood v. Jones, 7 Pa. 478. 

S. D.—Tilton v. Flormann, 22 S. D. 
$24, 117 NW 377; Simonson v. Mon- 
son, 22 S, D. 238, 117 NW 133; Ber- 
nardy- v. Colonial, ete., Mortg. Co., 
98 NW 166. 

Tex.—Miller v. Gist, 91 Tex. 335, 
48 SW 263 [mod 16 Tex. Civ. A. 274, 


41 SW 396]; Baldwin v. Root, 90 Tex. 


546, 40 SW 3; Johnson vy. Newman, 
43 Tex. 628; Garrett v. McClain, 18 
Tex. Giv. A. 245; 44 SW 47; Gist v. 


-Hast, 16 Téx. Civ. A. 274, 41 SW 396; 


Dupree v. Frank, (Civ. A.) 39 SW 988, 
Morrison v. Faulkner, (Civ. A.) 21 
Sw 984. 

‘Wis.—Smith v. Beloit, 122 Wis. 396, 
100 NW 877; Hayward yv. Ormsbee, 11 
Wis. 3. 

Man.—Berard v. Bruneau, 25 Man. 
400, 22 DomLR 83, 8 WestWkly 635. 

N. B.—Guegain v. Langis, 21 N. 
B. 549. 

Ont.—Robertson v. Daley, 11 Ont. 
352; Allen v. Edinburgh L. Assur. Co., 
23 Grant Ch. (U. C.) 306; Boulter v. 
Hamilton, 15 U. C. C. P. 125; Irvine 
v. Webster, 2 U. C. Q. B. 224; Doe v. 
McEwan, 5 U. GC. Q. B. O. S. 598; Doe 
v. Myers, 2 U. C. Q. B. O. S. 424. 

{a] Rule applied.—On_ revocation 
of a national road certificate for a 
transfer with warranty of so much 
as was located on a designated tract, 
on issue of the patent the transferee 
will take by estoppel the legal title 
to an interest in the land granted. 
Miller v. Gist, 91 Tex. 335. 43 SW 2638 
{mod 16 Tex. Civ. A. 274, 41 SW 
396]. - 

re Grantee acquires an equitable 


title, at least, to be enforced by ac- 
tion. Rankin y. Busby, (Tex. Civ. A.) 
25 SW 678. 

[c] An equitable title subsequent- 
ly acquired from the state passes to 
the grantee under the Arkansas stat- 
ute. Osceola Land, ete., Co. v. Chi- 
cago Mill, etc., Co., 84 Ark. 1, 103 SW 
609. 
[d] In Oregon.—Where the claim- 
ant of land under the provisional 
constitution entered into an oral 
agreement to convey it before the 
passage of the Donation Act Congr. 
Sept. 27, 1850, § 4 of which provided 
that all future contracts of persons 
entitled to the benefit of the act for 
the sale of land before receiving a 
patent should be void, which agree- 
ment was evidenced by a quitclaim 
deed executed after the passage of 
the act and void thereunder, was en- 
forceable against such claimant or 
his heirs after the receipt by him of 
a donation certificate under the act, 
although the issuance of such cer- 
tificate or a patent thereon did not 
of itself pass title to the proposed 
grantee. Stansbery v. First M. HE. 
Church, 79 Or: 155, 154 P 887. 

{e] Limitations of rule.—(1) Gran- 
tee of school lands acquires no rights 
where the grantor had not applied to 
purchase or paid anything on the 
land. Peo. v. Blake, 84 Cal. 611, 22 P 
1142, 24 P 313; Peo. v. Hemme, (Cal.) 
22 P 1148. (2) Where a grantee in 
a deed of a mining claim which con- 
veyed all the owner’s interest and 
all estate which might be acquired 
under proceedings previously insti- 
tuted failed to do the required rep- 
resentation for a certain year, and 
did not resume work the next year, 
until a third party had in good faith 
relocated the claim, and conveyed to 
the original grantor, and it was held 
that the grantor was not estopped by 
his deed from asserting title under 
the deed to him from the relocator. 
McDermott Min. Co. v. McDermott, 
27 Mont. 143, 60 P 715. 

57. Berard v. ‘Bruneau, 25 Man. 
400,.22 DomLR 83, 8 WestWkly 635. 

58. Berard v. Bruneau, 25 Man. 400, 
22 DomLR 83, 8 WestWkly 635. 

[a] Rule applies to mortgages as 
well as to absolute conveyances. Mas. 


sey v. Papin, 24 How. (U. S.) 362, 16 
L. ed. %34; Warburton '>v. Mattox, 
Morr. (lowa) 367; Haney v. Roy, 54 
Mich. 635. 20 NW 621; Spiess v. Neu- 
berg, “71 Wis? 2795 (37 INW 497,° 15 
AmSR 211; Berard v. Bruneau, 25 
ee 400, 22 DomLR 83, 8 WestWkly 


(Ky.) 124 
SW 873. 


60. Chapman vy. Sault Ste. Marte, 
146 Mich. 23, 109 NW 53. 

61. Frost v. Missionary Soc., 56 
Mich.* 62, 22 NW 189; Hohn v. Bid- 
well, 27 S. D. 249, 130 NW 8837. 

62. Frost v. Missionary Soe., 56 
Mich. 62, 22 NW 189. 

63. Gilmer v. Poindexter, 10 How. 
CUPSHH257,. U3. Tav-ed. Aids 

6450 Todd v..Cain, 16 Ute Cli@o Bs: 
516; Doe v. Shea, 2 U. C. Q. B. 483. 

65. Quivey v. Baker, 37 Cal. 465; 
Collins v. Buffalo, ete., R. Co., 145 
App. Div. 148, 129 NYS 139. 

{a] Burden of proof.—Where a 
grantee with warranty attempts to 
take the benefit of a title subsequent- 
ly acquired by a stranger in trust for 
the grantor, the burden is on him 
to satisfactorily prove that the 
stranger does so hold in trust. Ward 
Vi Price, V2>IN. toe Hq. i 

66. Carter v. Bustamente, 59 Miss. 
559; Cameron v. Lewis, 59 Miss. 134. 

67. Colo.—Phillippi v. Leet, 19 
Colo. 246, 35 P 540. 

N. H.—Runlet v. Otis, 2 N. H. 167. 

N. J.—Bridgewater v. Ocean City 
Aissoe,,; S52UNSE Si. -Hqls3' 795596 Av 1905: 
909 [cit Cye]; Condit v. Bigalow, 64 
N. J. Eq. 504, 54 A 160. 

Oh.—Buckingham y. Hanna, 2 Oh. 
eA 551; Burchard v. Hubbard, 11 Oh, 
316. 

Tex.—Tretelliere vy. Hindes, 57 Tex. 
392; Newton v. Hasterwood, (Civ. A.) 
154 SW 646. 

{a] Reason for rule.—Equity will 
not rob one person in order to rec- 
ompense another, Newton y. Haster- 
wood, (Tex. Civ. A.) 154 SW 646 (It 
will not transfer to a defrauded pur- 
chaser a title held actually or con- 
structively .by the vendor in trust 
fora third. party ). 

68. Wark v. Willard, 13 N. H. 389. 

69. Ala.—Doolittle v. Robertson, 
109 Ala. 412, 19 S 851. 


59. Martin v. Bentley, 
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his covenant from purchasing at the sale and as- 
serting the title thus acquired against the grantee.”° 

[§ 64] (b) By Tax Sale. The grantor may ac- 
quire title through a sale for taxes which have ac- 
erued since the conveyance,” but not where the 
taxes were a lien at the time of the conveyance, 
or the sale was the result of the grantor’s delin- 
queney.*? 

[§ 65] (c¢) By Adverse Possession. A subse- 
quent possession by the grantor of the premises 
conveyed for the period prescribed by the statute 
of limitations will inure to his benefit and not to 
the benefit of the grantee.7° Similarly the fact that 
a landowner had conveyed land for a railroad right 
of way in fee simple with a general warranty of 
title, and that the deed contains the recital that the 
land is conveyed ‘‘absolutely and without reserva- 
tion’? does not prevent him from acquiring a pri- 
vate right of way across the land so conveyed by 
preseription.** It must be conceded, however, that, 
notwithstanding the rule stated, if such possession 
is held in subserviency to the title of the grantee, 
the possession thereof would inure to the grantee’s 
benefit.“° 

Ill.— Smiley v. Fries,: 104 Ill. 


416; 
Jones y. King, 25 Ill. 383. 
Ky.—Berthelemy v. Johnson, 3 B. 


91, 37 AmD 121. 


ee 


Merrimack River Locks; etc., 3 Mete. 


Nebr.—Horbach vy. Boyd, 64 Nebr. 


[§§ 63-66 


[§ 66] 5. Operation of Law in Vesting Title 
in Grantee—a. In General. By the common law 
there were only twe classes of conveyances which 
were held to operate an actual transfer of an after- 
acquired estate. Such an operation was given to 
conveyances by feoffment, fine, or common recoy- 
ery on account of their solemnity and publicity,”® 
and to those by indenture of lease from the implied 
covenants arising from such indenture.”7 With re- 
spect to ordinary conveyances operating under the 
statute of uses the rule in England** and accord- 
ing to some decisions in this country 7 is that if a 


person conveys land with general warranty and _ 


does not own it at the time, but afterward acquires 
the same land, such acquisition inures to the bene- 
fit of the grantee, because the grantor is estopped 
to deny against the terms of his warranty that he 
had the title in question, and gives a right to the 
warrantee to have the subsequently acquired title 
transferred to him, but it does not operate actually 
to transfer the estate subsequently acquired. How- 
ever, the prevailing rule in this country and Canada 
is that if a grantor without title in a conveyance 
of this character subsequently acquires title, the 


Right v. Bucknell, 2 B. & Ad. 278, 
22 ECL 73, 109 Reprint 1146 [den the 
authority of Bensley v. Burdon, 2 


Mon, 90, 38 AmD 179; Jones v. Stew- 
art, 10 Ky. Op. 304. 


Lia.—Chevalley Ve sbetut,” lo Ud. 
407, 39 S 118. 

Me.—Harding v. Springer, 14 Me. 
407, 31 AmD 61. 

Wis.—Goodel vy. Bennett, 22 Wis. 
565. 

[a] Acquisition through mesne 


conveyances.—Where a person con- 
veyed lands with covenants of war- 
ranty and seizin, and the grantee sub- 
sequently conveyed the same lands 
to the government, from which they 
passed back by conveyance to the 
original grantor, the original grantee 
was in no condition to insist on an 
estoppel because the covenants had 
thus become extinguished. Appleton 
v. Barrett, 22 Wis. 568; Goodel vy. 
Bennett, 22 Wis. 565. 

70. Harrold v. Morgan, 66 Ga. 398 
(execution sale); Jones vy. King, 25 
T11.. 383; Thielen v. Richardson, 35 
Minn. 509, 29 NW 677; Goode v. 
Bryant, 118 Va. 314, 87 SE 588. 

[a] Thus where purchasers as- 
sumed payment of the debt secured 
by a deed of trust upon the land, 
-and then defaulted, the vendor could 
“buy in the land on a saie under the 
trust deed without becoming estopped 
to set up his title. Goode y. Bryant, 
118 Va. 314, 87 SE 588 [cit Cyc]. 

71. Jones v. King, 25 Ill. 383; 
Ervin v. Morris, 26 Kan. 664; Foster 
v. Johnson, 89 Tex. 640, 36 SW 67 
{rev (Civ. A.) 34 SW 821], 


72. Cal.—De Frieze v. Quint, 94 
Cal. 653, 30 P 1, 28 AmSR 151. 
Ind.—-Hannah v. Collins, 94 Ind. 


201. 
Iowa.—Porter v. Lafferty, 33 Iowa 
54 


Me.—Gardiner v. Gerrish, 23 Me. 


46. 

Mo.—Frank v. Caruthers, 108 Mo. 
569, 18 SW 927; Garrett v. Limes, 
(A.) 209 SW 295. 

{a] Purchase from one who bought 
at the sale is within the rule. Frank 
v. Caruthers, 108 Mo. 569, 18 SW 927. 

73. Ala.—Doolittle v. Robertson, 
109 Ala... 412.0119 9S» '8b1s5:Abbetti. v. 
Page, 92 Ala. 571, 9 S 3382. 

Cal.—Garabaldi v. Shattuck, 70 Cal. 
511, 11 P 778; Franklin y. Dorland, 
28 Cal. 175, 87 AmD 111. 


Me.—Hines y. Henderson, 57 Me. 


324,. 99 AmD: -772%) Traip, iv. t/Traip, 
57 Me. 268. 

Mass.—Stearns v. Hendersass, 9 
Cush, (497, 57 AmD 1655 Parkers -v. 


129, 89 NW 644, 
oN H.—Tilton v. Emery, 17 N. H. 

N. Y.—Sherman y. Kane, 86 N. Y. 
57 [aff 46 N. Y. Super. 310]; Cramer 
v. Benton, 64 Barb. 522; Kent v. 
Hareourt, 33 Barb, 491. 

N. C.—Eddleman v. Carpenter, 52 
N. C. 616; Reynolds v. Cathens, 50 
By: ve 437; Johnson vy. Farlow, 35 N. 

Or.—Gardner v. Wright, 49 Or. 609, 
623, 91 P 286 [cit Cyc]. 

Tex.—Harn vy. Smith, 79 
15 SW 240, 23 AmSR 340; Smith 
v. Montes, 11 Tex. 24; Dillard v. 
Cochran, (Civ. A.) 153 SW 662. 

{a] Reason for rule.—‘It must be 
evident that, if the grantor subse- 
quently makes an entry upon the pos- 
session of the grantee, there is no 
presumption that the new possession 
so acquired is permissive or subor- 
dinate to the grantee. This would be 
more obvious where several years in- 
tervene between the grant and the 
entry. ‘Whatever the rule may be 
where the possession of the grantor 
continues after the conveyance, in 
such a case the new title may be es- 
tablished by proof of open and no- 
torious adverse possession, as in 
other cases.’ Horbach v. Boyd, 64 
Nebr. 129, 1384, 89 NW 644. 

74. Carlton v. Seaboard Air Line 
R. Co., 143 Ga. 516, 519, 85 SE 863, 
AnnCasl917A 497. 

75. Gardner yv. Wright, 49 Or. 609, 
91 P 286. 

76. Clark v. Baker, 14 Cal. 612, 
76 AmD 449; Doe vy. Dowdall, 8 Del. 
369, 11 AmR 757; Salem Impr. Co. 
v. McCourt, 26 ‘Or. 98, 41 P 1105; 
Helps v. Hereford, 2 B. & Ald. 242, 
106 Reprint 355; Doe v. Oliver, 10 
B. & C. 181, 21 HCL 50, 109 Reprint 
418; Doe v. Jones, 1 Cromp. & J. 
528, 148 Reprint 1532. 

77. Clark v. Baker, 14 Cal. 612, 76 
AmD 449; Doe v. Dowdall, 8 Del. 369, 
11 AmR 757; McKenzie v. Lexington, 
4 Dana (Ky.) 129; Smith v. Low, 1 


Tex. 310, 


Atk. 490, 26 Reprint 310; Rawlyn’s 
Case, 4 Coke 58, 76 Reprint 1007; 
Webb v. Austin, 7 M. & G. 701, 49 


ECL 701, 135 Reprint 282; Weale y. 
Lower, Pollexf. 60, 86 Reprint 512 

Trevivan vy. Lawrence, 1 Salk. 276, 
91 Reprint 241. 

78. Heath v. Crealock, L..R. 18 Eq. 
215 [aff L. R. 10 Ch. 22]; General Fi- 
nance, etc., Co. v. Liberator Perma- 
nent Ben. Bldg. Sochi102Ch: DP 15; 


Sim. & St. 524, 1 \ ECL 549, 57 Re-. 
print 444]; Taylor v. Dabar, 1 Ch. 
Cas. 274, 22 Reprint 798; Lloyd v. 
Lloyd, 4 Dr. & War. 369. 

79. Ga.—Goodson v. Beacham, 24 
Ga. 150; Linsey v. Ramsey, 22 Ga. 
627; Way v. Arnold, 18 Ga. 181. But 
see Georgia decisions in following 
note, 

N. J.—Harmon v. Christopher, 34 
N. J. Eq. 459. But see infra note 80. 

Pa.—Jordan v. Chambers, 226 Pa. 
573, 75 A 956, 184 AmSR 1081; Tyler 
v. Moore, 17 A 216; Collins’ App., 107 
Pa. 590, 52 AmR 479; Clark v. Mar- 
tin, 49° Paz 1299; Chew v. Barnet, 11 
Serg. & R. 389; McWilliams v. Nisly, 
2 Sere. & R. 507, 7 AmD 654, 

Tex.—Wright’ v. Doherty, 50 Tex. 
34 (in which, it was said “An estoppel 
does not give an estate or divest 
another of an estate in lands, but 
merely binds the interest by a con- 
clusion which precludes the party 
against whom it operates from as- 
serting or denying the state of the 
title’); Newton v. Easterwood, (Civ. 
A.) 154 SW 646; Mars yv. Morris, 48 
Tex. Civ. A. 216, 106 SW 430; Rankin 
v. Busby, (Civ. A.) 25 SW 678. But 
compare infra note 80. 

Va.—Burtners y. Keran, 24 Gratt. 
(65 Va.) 42. 

[a] Reason for rule.—‘“The propo- 
sition here asserted is, that where a 
deed is executed containing a cove- 
nant of warranty, and the vendor 
afterwards acquires an estate which 
is within the scope of the covenant, 
such after acquired estate inures to, 
and is actually transferred to, the 
purchaser, by operation of the doc- 
trine of estoppel. In other words, 
the warranty creates an estoppel 
which takes effect on the subsequent 
interest, and passes it to the vendee. 
Now,’ this proposition may be cor- 
rect when applied to fines, feoffments 
and other common law recoveries, In 
this class of cases, it seems that the 
warranty not only concluded the 
grantor or feoffor, but it possessed 
the high function of actually trans- 
ferring the after acquired estate or 
interest. But deeds of bargain and 
sale, and other conveyances, operat- 


ing under the statute of uses, have . 


never had any such effect. They 
only pass such estate as the grantor 
has at the time; the warranty merely 
serving aS a remedy, or operating to 
estop the party from denying the 
ownership of the estate at the time 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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title thereupon vests in the grantee by operation of 
law as of the time of the conveyance,®° without the 
intervention of any court or the aid of a suit in 
equity or action at law on the covenants, to the: 
This principle has been designated 


covenantee.®! 
as ‘‘estoppel by warranty.’’ ®2 


Inurement of title at election of grantee. The doc- 
trine that where a grantor has made a conveyance 
with covenants, a subsequently acquired title will in- 
ure to the benefit of the grantee has, by the prevail- 
ing authorities, been restricted to this extent; that 


ESTOPPEL 


nants.°* Under 


where the conveyance has been made and the gran- 


of the conveyance executed. In such 
cases the principle of the estoppel is, 
that if a person conveys land with 
general warranty, and does not own 
it at the time, but afterwards ac- 
quires the same land, such acquisi- 
tion inures to the benefit of the 
grantee; because the grantor is 
estopped to deny, against the terms 
of his warranty, that he had the title 
in question; but it does not operate 
actually to transfer the estate sub- 
sequently acquired. I admit that 
this view is not in accordance with 
a number .of American decisions, 
which give to the estoppel the effect 
of passing an interest; but it is sus- 
tained by the English cases, by many 
well considered decisions in the 
United States, and by the most ap- 
proved text writers of the present 
day.’’ Burtners y. Keran, 24 Gratt. 
(65 Va.) 42, 66. 

so. U. S.—Edwards v. Davenport, 
20 Fed. 756, 4 McCrary 34; Harmer 
Vee Morris; “127. Cas. No. 6,076,, 2 
McLean 44 [aff 7 Pet. 554, 8 L. ed. 
781). 

Ala.—Doolittle v. Robertson, 109 
Ala. 412, 19 S 851; Parker v. Marks, 
82 Ala. 548, 3 S 5; Blakeslee v. Mobile 
L. Ins. Co., 57-Ala. 205; McCaa v. 
Woolf, 42 Ala. 389; Bean v. Welsh, 17 
Ala. 770; Tillotson v. Kennedy, 5 Ala, 
407, 39 AmD 330; Kennedy v. Mc- 
Cartney, 4 Port. 141; McGee v. Hastis, 
5 -Stew. & P. 426. . 

Ark.—Osceola Land Co. v. Chicago 
Mill, etc., Co., 84 Ark. 1, 103 SW 609; 
Watkins v. Wassell, 15 Ark. 73. 

Cal.—De Frieze v. Quint, 94 Cal. 
653, 30 P 1, 28 AmSR 151; Klumpke 
Va iakers68 sOal.y, 559) LO Py Logs 
Belcher Cons. Gold Min. Co. v. De- 
ferrari, 62 Cal. 160; Morrison v. Wil- 
son, 380 Cal. 344; Dodge v. Walley, 
9 Cale, 224, 8s AMD) 615 'Clark) v,. 
Baker, 14 Cal. 612, 76 AmD 449. 

Conn.—Sherwood v. Barlow, 19 
Conn. 471; Dudley v. Cadwell, 19 
Conn. 218; Hoyt v. Dimon, 5 Day 479. 

Del.— Barsky v. Posey, 98 A 298; 
Doe v. Dowdall, 8 Del. 369, 11 AmR 


TOG : 
Ga.—Parker y. Jones, 57 Ga. 204; 
Henderson v. Hackney, 23 Ga. 388, 


68 AmD 529. 

Ill.— Whitson v. Grosvenor, 170 Ill. 
271, 48 NE 1018; King v. Gilson, 32 
Tll. 348, 88 AmD 269. 

Ind.—Frain v. Burgett, 152 Ind. 55, 
50.NE 873; Randall v. Lower, 98 Ind. 
255; Hannah v. Collins, 94 Ind, 201; 
Johnson v. Bedwell, 15 Ind, A. 236, 
43 NE 246. : 

Ky.—Perkins v. Coleman, 90 Ky. 
611, 14 SW 640, 12 KyL 501; Dicker- 
son v. Talbot, 14 B. Mon. 60; Logan 
v. Steele, 4 T. B. Mon. 430; Logan v. 
Moore, 7 Dana 74; Massie v. Sebas- 
tian, 4 Bibb 433. 

Me.—Read v. Fogg, 60 Me. 479; 
Williams v. Thurlow, 31 Me. 392; 
Crocker v. Pierce, 31 Me. 177; Pike v. 
Galvin, 29 Me. 183; Gardiner v. Ger- 
rish, 23 Me. 46; Baxter v. Bradbury, 
20 Me. 260, 37 AmD 49; Lawry v. 
Williams, 13 Me. 281; Fairbanks v. 
Williamson, 7 Me. 96. 

Mass.—Knight v. Thayer, 125 Mass. 
25: Russ v. Alpaugh, 118 Mass. 369, 
19 AmR 464; Farnum y. Peterson, 111 
Mass. 148; Ruggles vy. Barton, 13 
Gray 506; Gibbs v. Thayer, 6 Cush. 
30; Wade v. Lindsey, 6 Metc. 407; 
Trull v. Eastman, 3 Metc, 121, 37 


AmD 126; White v. Patten, 24 Pick. 
324; Comstock v. Smith, 13 Pick. 116, 
23 AmD 670; Blanchard vy. Brooks, 12 
Fick 47; Somes v. Skinner, 3 Pick. 

Mich.—Duffy v. White, 115 Mich. 
264, 73 NW 363: Naylor v. Minock, 96 
Mich. 182, 55 NW 664, 35 AmSR 595; 
Pendill v. Marquette County Agricul- 
tural Soc., 95 Mich. 491, 55 NW 384; 
Pfirrman v. Wattles, 86 Mich. 254, 
49 NW 40; Peo. v. Miller, 79 Mich. 
93, 44 NW 172; La Coss v. Wads- 
worth, 56 Mich. 421, 23 NW 75; Bray- 
ton v. Merithew, 56 Mich. 166, 22 NW 
259; Haney y. Roy, 54 Mich. 635, 20 
NW 621; Fisher v. Hallock, 50 Mich. 
463, 15 NW 552: Smith y. Williams, 
44 Mich. 240, 6 NW 662; Lee v. 
Clary, 38 Mich. 223; Shotwell v. Har- 
rison, 22 Mich. 410. 

Minn.—Hooper v. Henry, 31 Minn. 
264, 17 NW 476. 

Miss.—Edwards vy, Hillier, 70 Miss. 
803, 138 S 692; Kaiser v. Earhart, 64 
Miss. 492, 1 S 635; Mitchell v. Wood- 
son, 37 Miss. 567; Clark v. Slaughter, 
384 Miss. 65; Wightman v. Doe, 24 
Miss. 675. 

Mo.—Fordyce v. Rapp, 131 Mo. 354, 
33 SW 57. 

N. H.—Hayes v. Tabor, 41 N. H. 
521; Kimball v. Schoff, 40 N. H. 190; 
Robertson y. Wilson, 38 N. H. 48; 
Jewell v. Porter, 31 N. H. 34; Thorn- 
dike v. Norris, 24 N. H. 454; Morrison 
v. Underwood, 20 N. H. 369; Wark v. 
Willard, 18 N.. H.’ 389; Kimball iv. 
Blaisdell, 5 N. H. 533, 22 AmD 476. 

N. J.—Ross v. Adams, 28 N. J. L. 
160 [rev on other grounds 30 N. J. L. 
505, 82 AmD 237]; Moore v. Rake, 26 
N. J. L. 574; Gough y. Bell, 21 N. J. 
L. 156; Matthiessen, etc., Sugar Re- 
fining Co. v. ‘Jersey, City, 26 N. J: 
Eq. 247; Vreeland v, Blauvelt, 23 N. 
J. Eq. 488; Brundred v. Walker, 12 
N. J. Eq. 140. But compare supra 
note 79. 

N. Y.—Mutual L, Ins. Co. v. Corey, 


135 N. Y. 326, 31 NE 1095 [rev 54 
Hun 493, 7 NYS 939]; Sparrow v. 
Kingman, 1 N. Y. 242; Rathbun v. 


Rathbun, 6 Barb. 98; Mickles v. Dil- 
laye, 15 Hun 296; Tefft vy. Munson, 
63 Barb. 31; Rathbun v. Rathbun, 6 
Barb. 98; Jackson y. Winslow, 9 Cow, 
13; Kellogg v. Wood, 4 Paige 578, 
1 Sandf. Ch. 376; Utica Bank v. Merse- 
reau, 3 Barb. Ch. 528, 49 AmD 189. 

N. C.—Foster v. Hackett, 112 N. C. 
546, ie SE 426; Bell v. Adams, 81 N. 
(Ch sibs ite 


Oh.—Hart v. Gregg, 32. Oh. St. 502; 
Broadwell v. Phillips, 30 Oh. St. 255; 
Pollock v. Speidel, 27 Oh. St. 86; 
Philly v. Sanders, 11 Oh. St. 490, 78 
AmD 316; Barton v. Morris, 15 Oh. 
408; Scott v. Douglass, 7 Oh. Pt. 11, 
227: Douglass v. Scott, 5 Oh.-194; 
Patterson vy. Pease, 5 Oh. 190; Bond 
v. Swearingen, 1 Oh. 395. 

Or.—Wilson v. McEwan, 7 Or. 87; 
Taggart v. Risley, 3 Or. 306. 

RST Bailey vy. Hoppin, .12 “Ro i. 
560; McCusker vy. McEvey, 9 R. I. 
528. si AmmR 2953 Pottery. Potter, 
1 R. I. 48. 

Ss. C.—Wingo v. Parker, eee CAGES 


Starke v. Harrison, 39 S tel arp 
Harvin. ww. Hodge, 23 .Si-.C.. Gb. 23; 
Craig v. Reeder, 14 S. C. L. 411; 


Davis v. Keller, 
Ss. Di—Johnson v. Branch, 9 S. D. 

116, 68 NW 173, 62 AmSR 857. 
Tenn.—Woods v. Bonner, 89 Tenn. 


against his will, 
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tee has been wholly evicted from the premises by 
a title paramount, the grantor cannot, after such 
entire eviction of the grantee, purchase the title 
paramount and compel the grantee to take the same 
either in satisfaction of the cove- 
nants or in mitigation of damages for the breach 
thereof.** But this qualification of the general rule 
will not apply where the grantor purchased a para- 
mount title before the grantee had been evicted or 
suffered any actual injury. from the breach of cove- 


these circumstances only nominal 


411, 18 SW 67; Coal Creek Min., etc., 
Co. v. Ross, 12 Lea 1; Susong v. Wil- 
liams, 1 Heisk. 625; Birdwell v. Cain, 
1 Coldw. £01; Gookin vy. Graham, 5 
Humphr. 480; Robertson v. Gaines, 
2 Humphr. 367; Henderson vy. Over- 
ton, 2 Yerg. 394, 24 AmD 492. 
Tex.—Miller v. Gist, 91 Tex. 335, 43 
SW 263; Baldwin v. Root, 90 Tex. 546, 
40 SW 38; Barroum v. Culmell, 90 
Tex. 93, 37 SW 313; Lindsay v. Free- 
man, 83 Tex. 259, 18 SW 727; Paxton 


Vv. Meyer, 67. Tex, 96, 2. SW. 817: 
Robinson v. Douthit, 64 Tex. 101; 
Harrison yv. Boring, 44 Tex. 255; 
Ackerman vy. Smiley, 37 Tex. 211; 


Gould vy. West, 32 Tex. 338; Breen v. 
Morehead, (Civ. A.) 126 SW _ 650; 
Dupree y. Frank, (Civ. A.) 39 SW 
988 [rev on other grounds 91 Tex. 66, 
40 SW 962]; Hale vy. Hollon, 14 Tex. 
Civ. A. 96, 35 SW 843, 36 SW 288; 
Burkett v. Twyman, (Civ. A.) 35 SW 
421; Johnson y. Foster, (Civ. A.) 34 
SW 821 [rev on other grounds 89 
Tex. 640, 36 SW 67]; Morris v. Hous- 
ley, (Civ. ‘A.) 34 SW 659. But com- 
pare supra note 79. 

Utah.—Ketchum y. Pleasant Valley 
Coal Co., 257 Fed. 274 (under Utah 
statute; no statement that title vests 
as of time of original conveyance). 

Vt.—Goodenough vy. Fellows, 53 Vt. 
102; Cross v. Martin, 46 Vt. 14; Jar- 
visi v. Aikens). 25 (Vt. 635: Blake sve 
Tucker, 12 Vt. 39; Middlebury College 
v. Cheney, 1 Vt. 336. 


Et pA v. Young, 1 Wash. 
“W. Va.—Custer v. Hall, 71. W. Va. 


119, 76 SE 188; Mitchell v. Petty, 2 
W. Va. 470, 98 AmD 777. 

Wis.—Wiesner vy. Zaun, 39 Wis. 188; 
Pierce v. Milwaukee, ete., R. Co., 24 
Wis. 551,.1 AmR_ 203, 

Ont.—Boulter v. Hamilton, 15 U. 
Ca CoP 25; 

[a] Grantee takes subject to en- 
cumbrances.—Where an heir, previ- 
ous to the death of his ancestor, 
conveys by deed all his interest in 
the estate of his ancestor, and there 
is a judgment against the heir pre- 
vious to the conveyance on which, 
after the descent of the property, a 
sale is had, the purchaser at such 
sale, and not the grantee under the 
conveyance, takes the land. Jackson 
v. Bradford, 4 Wend, (N. Y.) 619. 

Covenants running with estates by 
estoppel see Covenants § 54. 

81. Donohue vy. Vosper, 189 Mich. 
78, 155 NW 407; and cases supra 
note 80. 

82. Lowry v. Carter, 46 Tex. Civ. 
A. 488, 492, 102 SW 930. 
83. Ind.—Bethell v. 
Ind. 318; 

87. 

Mass.—Blanchard v. Ellis, 1 Gray 
195, 61 AmD 417. , 

Minn.—Resser y. Carney, 52 Minn. 
397, 54 NW 89. 

N. Y.—Shattuck v. Lamb, 65 N. Y. 
499, 22 AmR 656; Bingham y. Wei- 
derwax, IN. -Y.i 509. 

Tenn.—Woods y. North, 6 Humphr. 
309, 44 AmD 312. : 

Wis.—MclInnis vy. Lyman, 62 Wis. 
191, 22 NW 405; Nichol v. Alexander, 
28 Wis. 118. 

84. I1l.—King v. Gilson, 32 Ill. 348, 
83 AmD 269. 

Ind.—Burton vy. Reeds, 20 Ind. 87. 

Me.—Baxter v. Bradbury, 20 Me. 
260, 87 AmD 49, 


Bethell, 92 
Burton v. Reeds, 20 Ind. 
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damages are recoverable.®> 
[§ 67] b. Conflicting Grants. 


in conflict as to whether the grantee may urge the 
estoppel against a bona fide purchaser of the gran- 
A majority of the cases 


tor’s after-acquired title. 
hold that he ny do so.8® 
that however much 


with the spirit of the recording acts it does not 
There are, however, 
jurisdictions in which the contrary view prevails.*® 


violate the letter thereof.§* 


N. Y.—McCarty v. Leggett, 3 Hill 
134, 

Wis.—Noonan vy. Ilsley, 21 Wis. 138. 

See also Reese v. Smith, 12 Mo. 344 
(where a covenant of seizin con- 
tained in a deed is broken and the 
eovenantor dies before the defect of 
title is discovered, if his personal 
representative will procure a good 
title in himself, a court of equity 
will compel the purchaser to accept 
a conveyance from him. And it will 
also enjoin a judgment at law, for 
the purchase money and interest, ob- 
tained on account of the breach of 
the covenant of seizin contained in 
the deed). 

85. King v. Gilson, 32 Ill. 348, 83 
AmD 269; Baxter v. Bradbury, 20 Me. 
260, 37 AmD 49. See also Boulter 
Vv. Hamilton, 15. U!-C,, C. P..125°Gin an 
action for breach of absolute cove- 
nant for title to land, it was held 
that the purchaser was not entitled, 
without proof of special damage, to 
recover more than nominal damages, 
where the vendor had subsequently, 


and even not until after action 
brought acquired the outstanding 
title). 

86. Del.—Doe vy. Dowdall, 8 Del. 
369, 12 AmR 757. 

Tll.—Owen v. Brookport, 208 M11. 


35, 69 NE 952. 

Ind.—Thalls v. Smith, 139 Ind. 496, 
39 NE 154. 

Ky.—Morrison v. Caldwell, 5 T.’B. 
Mon. 426, 17 AmD 8&4. 

Me.—Powers v. Patten, 71 Me. 583; 
Fairbanks v. Williamson, 7 Me. 96. 

Mass.—Knight v. Thayer, 125 Mass. 
25, 27; White v. Patten,,24 Pick. 324. 

N. H.—Chamberlain v. Meeder, 16 
NER wel (semble); Wark vy. Willara, 
Sa Ni we 380. 

N. Y.—Oliphant v. Burns, 146 N. Y. 
218, 40 NE 980; Tefft v. Munson, 57 


N. Y. 97; Utica Bank v. Mersereau, 
3 Barb. Ch. 528, 49 AmD 189. 

N. C.—Sinclair v. Huntley, 131 N. 
CG. 243, 42 SE 605. 

Oh.—Philly v. Sanders, 11 Oh. St. 
490, 78 AmD 316. 

Or.—Wilson v. McEwan, 7 Or. 87; 


Taggart v. Risley, 4 Or. 235. 

R. I.—McCusker v. McEvey, 9 R. I. 
528, 11 AmR 295. 

Tex.—Hale v. Hollon, 14 Tex. Civ. 
A. 96, 35 SW 843, 36 SW 288; John- 
son vy. Foster, (Civ. A.) 34 SW 821 
{rev on other grounds 89 Tex. 640, 


36 SW 67]; Morris v. Housley, (Civ. 
A.) 34 SW 659. 
Vt.—Jarvis v. Aikens, 25 Vt. 635. 


Eng.—tTrevivan v. Lawrence, 2 Ld. 
Raym. 1036, 92 Reprint 188, 6 Mod. 
256, 87 Reprint 10038, 1 Salk, 276, 91 
Reprint 241; Bensley v. Burdon, 2 


Sim. & St. 519, 1 EngCh 519, 57 Re- 
print 444. 

Be B.—Guegain v. Langis, 21 N. B. 
5 

Ont.—Irvine vy. Webster, 2 U. C. Q. 
B. 224; Doe v. McEwan, 5 U. C. Q. 
BVOMS 2598. 

[a] Extent of rule.—The right of, 


the purchaser from the first grantee 
to insist on the estoppel is not im- 
paired by admitting, in ‘an action for 
the possession of the land, that the 
grantor had no title when he con- 
veyed to the first grantee. McCusker 
v. McEvey, 9 R. I. 528, 11 AmR 295. 
[b] Notice.—(1) If the purchaser 
of the after-acquired title has notice 
of the first deed he is bound by the 
estoppel. Ketchum y. Pleasant Val- 


And it has been said [§ 68] 
1 this doctrine may be at variance | tals °°—l. 
Rule. 


ESTOPPEL 


ee 66-68 


And in some jurisdictions the doctrine of estoppel 


The eases are 


ley Coal Co., 257 Fed. 274; Letson v. 
Roach, 5 Kan. A. 57, 47 P 321; Cox 
v. Honshell, (Ky.) 127 SW 159; An- 
derson y. Wilder, §38 Miss. 606, 35 S 


875; Barker v. Circle, 60 Mo. 258; 
Wark v. Willard, 13 N. H. 389; Mann 
v. Young, 1 Wash, T. 454. (2) It is 


otherwise if the first conveyance was 


made in fraud of creditors. Gilliland 
v. Fenn, 90 Ala. 230, 8 S 15, 9 LRA 
413. 

{c] Purchase for value.—The pur- 


chaser is estopped also if he does not 
show that he bought for value. Lind- 
say v. Freeman, 83 Tex. 259, 18 SW 
727; Mann v. Young, 1 Wash. T. 454. 

{d] Execution purchaser.—A per- 
son extending an execution on land 
of a grantor who has acquired title 
since the conveyance is estopped by 
the warranty in the deed to claim 
the land as against the grantee. Kim- 


ball v. Blaisdell, 5 N. HH.’ 533, 22 
AmD 476. 
87. McCusker v. McEvey, 9 R. I. 


528.11 AmB 295. 

88. Ford v. Unity Church Soc., 120 
Mo. 498, 25 SW 394, 41 AmSR 711, 
23 LRA 561; Calder v. Chapman, 52 
Pa. 359, 91 AmD-163. 

89. Wheeler v. Young, 76 Conn. 
44, 55 A 670; Way v. Arnold, 18 Ga. 
181 (semble); Dodd v. Williams, 3 
Mo. A. 278; Bingham vy. Kirkland, 34 
N. J.-H! 229. 

[a] Beason for rule.—‘“‘It would 
involve a search against every per- 
son whom the title in its transmis- 
sion had ever touched, not merely 
for the period during which such per- 
son held the title, but for a period 
anterior thereto during which any 
incumbrance might have been made 
and still exist. Such a construction 
of the scope of the constructive 
notice imputed to a subsequent pur- 
chaser by our recording acts, is op- 
posed to the sentiment of the bar 
of this state as it has existed from 
the earliest period of their enact- 
ment, The system of searching 
practiced, so far as I know or have 
been informed, without any devia- 
tion, has been to trace the line of 
record title and search against each 
owner during the period that he held 
the title. The titles to the real es- 
tate in the state rest upon searches 
made in conformity to this view. And 
it is a sensible view. No one is sup- 
posed to convey or incumber prop- 
erty which he does not own. | Non 
dat qui non habet. A person would, 
therefore, naturally fail to inquire 
what some person had done about 
a property in which he had no in- 
terest.” Bingham vy. Kirkland, 34 N. 
J. Eq. 229, 234. 

{b] Record as notice.—(1) A rec- 
ord of a mortgage prior to the ac- 
quisition of title by the mortgagor 
is constructive notice to a _ subse- 
quent purchaser in good faith from 
the mortgagor. Tefft v. Munson, 57 

5 (2) Where, however, an 
agent intrusted with money to be 
loaned on mortgage security used the 
money for his own benefit, and pro- 
cured a third person to execute a 
note to the principal for the money, 
and also a mortgage on certain land 
to which he had no title, and the 
agent subsequently acquired title to 
the land, the record of the mortgage 
was not constructive notice to the 
creditors of the agent of the equita- 
ble lien in favor of the principal. 


has been held to be so far modified by the registry 
laws as to give priority to one who purchases the 
after-acquired title in reliance on the record, where 
the first grantee negligently failed to examine it.’® 
D. Estoppel to Deny Truth of Reci- 
In Deeds—a. 
All parties to a deed, and those claiming 
through them, are bound by ‘the recitals in it le- 
citimately appertaining to the subject matter of it. 


Statement of General 


Robertson vy. Rentz, 71 Minn. 489, 
74 NW. 1338. 

$0. Cross references: 

Estoppel arising from sale of land: 

Bounded by road, street or alley 

see Eastments §§ 134, 135. 
With reference to map or plat see 
Hasements §§ 126-133. 
Estoppel by recitals in bills of lad- 

ing see Carriers §§ 254-259. 
Recitals in deed: 

a oe. through mistake see infra 

92. 

Procured by fraud see infra § 91. 

91. U. S.—Gibson v. Lyon, 115 U. 
S:, 489; 6 SCt+129; (29). Led... 4205 
Steamboat Rock Independent School 
Dist. ‘v~. Stone, 106 00s S.e837 200 ae 
ed. 90; Dundas y. Hitchcock, 12 How. 
256, 13 L. ed. 978; Carver v. Astor, 
4Pet. 4 CL. ed. 1 01 US, sank 
Benning, 2 F. Cas. No. 908, 4 Cranch 
CAC LSI. 

Ala.—Kennedy v. Brown, 61 Ala. 
296; Bunkley v. Lynch, 47 Ala. 210. 

Cal.—San Luis Obispo County v. 
Pettit,.100 Cal. 442, 34 P 1082; Os- 
ye vy. Endicott, 6 Cal. 149, 65 AmD 

Conn.—Stow v. Wyse, 7 Conn. 214, 
18 AmD 99. . 

Del.—Inskeep v. Shields, 4 Del. 345. 
ene C—Watson v. Carver, 27 App. 

Ga.—Usina vy. Wilder, 58 Ga. 178. 

Ill. Kearney v. Kirkland, 279 Ill. 
516, 117 NE 100; Cobb vy. Oldfield, 
151 Ill. 540, 38 NE 142, 42 AmSR 
263; Orthwein v. Thomas, 127 Ill. 554, 
21 NE 430, 11 AmSR 159, 4 LRA 434; 
Blackburn v. Bell, 91 Ill. 434; Pinck- 
ard v. Milmine, 76 Ill. 453; Byrne v. 
Morehouse, 22 Ill. 603; Wynkoop vy. 
Cowing, 21 Ill. 570. 

Ind.—Losey v. Bond, 94 Ind. 67; 
Hilli-v.>\ Miner, 195 ing.) 482. Pricewg: 
Pollock, 47 Ind. 362; Stein v. Indi- 
anapolis Bldg. Loan Fund, ete, 
Assoc., 18 Ind. 237, 81 AmD 353; 
Butler vy. Myer, 17 Ind. 77; Fleming 
v. Reed, 20 Ind. A. 462, 49 NE 1087. 

Iowa.—Bisby v. Walker, 169 NW 
467, 171 NW 152; Floyd County v. 
Morrison, 40 Iowa 188; Franklin v. 
Twogood, 18 Iowa 515; Williams v. 
Swetland, 10 Iowa 51. 

34 Kan. 90, 


Kan.—Case y. Steele, 

8 P 242; Taylor v. Riggs, 8 Kan. A. 
323, 57 P 44; Libby v. Ralston, 2 
Kan. A, 125, 43 P 294. 

Ky.—Brandenburgh v. Three Forks 
Deposit Bank, 45 SW 108, 19 KyL 
ae Cissel v. Rapier, 11 Ky. Op. 
o 

La.—kKarcher v. Karcher, 138 La. 
288, 70 S 228; Etta Contracting Co. 
Vv. Bruning, | 134 La. 48, 63 S 619. 

Me.—Hobart y. Dodge, 10 Me. 156, 
25 AmD 214. 

Mass.—Driscoll v. Smith, 184 Mass, 
221, 68 NE 210; Johnson v. Thomp- 
son, 129 Mass. 398: Knight v. Thayer, 
125 Mass. 25; Howard v. Chase, 104 
Mass. 249; Tuite v. Steve ns, 98 Mass. 
305; Parker v. Smith, 17 Mass. 413, 
9 A'mD 157. 

Mich.—Stansell v. American Radia- 
tor Co., 163 Mich. 528, 128 NW 789; 
Smith v. Graham, 34 Mich. 302. 

Minn.—Kretz v. Fireproof Storage 
Co., 127 Minn. 304, 149 NW 648, 955; 
Red Wing Sewer Pipe Co. v. Don- 
nelly, 102 Minn. 192, 194, 113 NW 
1, 120 AmSR 619 [eit Cyel; Conner 
V. Howe, 85 Minn, 518, 29 NW 314; 
Redwood County v. Tower, 28 Minn. 
45, 8 NW 907. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


 § 68] 


Recitals of matter of fact in a deed are ordi- 


narily binding on the grantor.®? 


Miss.—Robbins vy. McMillan, 26 
Miss. 434; Stevenson y. McReary, 20 
Miss. 9, 51 AmD 102, 

Mo.—Tyler v. Hall, 106 Mo. 313, 
17 SW 319, 27 AmSR 337; Stevenson 
vy. Saline County, 65 Mo. 425; Cad- 
wallader v. West, 48 Mo. 483; Cla- 
morgan v. Greene, 32 Mo. 285; Bailey 
v. Lincoln Academy, 12 Mo. 174; 
Dickson y. Anderson, 9 Mo. 156; 
St. Louis vy. Wiggins Ferry Co., 15 
Mo. A. 227. 

Nebr.—Omaha Bridge, ete., R. Co. 
v. Whitney, 68 Nebr. 389, 94 NW 513, 
99 NW 525. . 

N. J.—Woolley v. Brewer, 1 N. J. 
ALT 2: 

N. Y.—Ryerson v. Willis, 81 N. Y. 
277; Parkinson y. Sherman, 74 N. Y. 
88, 30 AmR 268; Freeman v. Auld, 
44 N. Y. 50 [rev 44 Barb. 14]; Van 
Winkle v. Van Winkle, 95 App. Div. 
605, 89 NYS 26 [aff 184 N. Y. 1938, 
77 NE 33]; Jackson vy. Parkhurst 
9 Wend. 209; Sinclair v. Jackson, 8 
Cow. 543. 

N. C.—Chilton v. Groome, 168 N. C. 
639, 641, 84 SE 1038 [cit Cyc]; John 
L. Roper Lumber Co. v. Hudson, 153 
N. C. 96, 68 SE 1065; Chard v. War- 
ren, 122 N. C..75, 29'SE 373;, Fort y. 
Allen, 110 N. C. 188, 14 SE 685; Long 
v. Swindell, 77 N. C. 176; Maynard 
v. Moore, 76 N. C. 158; Brinegar v. 
Chaffin, 14 N. C. 108, 22 AmD’ 711. 

Oh.—Kelly v. State, 25 Oh. St. 567. 

Or.—Graham v. Meek, I Or. 325. 

Pa.—Ashmead v. McCarthur, 67 Pa. 
326; Crooks v. Douglass, 56 Pa. 51; 
Zeicier's: App.,. 85 Pa. 173; Hall, v. 
Benner, 1 Pen. & W. 402, 21 AmD 
394; Nace’s Hst., 52 Pa. Super. 607, 
612 [cit Cyc]; Trexler v. Africa, 42 
Pa. Super. 542. 

S. D—Griswold v. Sundback, 4 5. 
D. 441, 57 NW 339. 


Tenn»—Battle v. Claiborne, 133 
Tenn. 286, 180 SW 584; Rucker _v. 
Hyde, 118 Tenn. 358, 365, 100 SW 


739 [cit Cyc]; Henderson v. Overton, 
2 Yerg. 394, 24 AmD 492; Rankin v. 
Warner, 2 Lea 302. 
Tex._Fisk v. Flores, 43 Tex. 340; 
Pinckney v. Young, (Civ. A.) 107 SW 
622; Jones v. Neal, 44 Tex. Civ. A. 
412, 98 SW 417. 
Va.—Reynolds v. Cook, 88 Va. 817, 
3 SE 710, 5 AmSR 317. ‘ 
Wis.—Donohoo v. Murray, 62 Wis. 
100, 22 NW 167; Hutchinson v. Chi- 
cago, etc., R. Co., 37 Wis. 582. 
Eng.—Fox v. Waters, 12 A. & E. 43, 
40 ECL 18, 113 Reprint 727; Bowman 
v. Taylor, 2 A. & EH. 278, 29 ECL 142, 
111 Reprint 108; Lainson v. Tremere, 
1 A. & E. 792, 28 ECL 214, 110 Re- 
print 1410; Goodtitle v. Bailey, 2 
Cowp. 601, 98 Reprint 1260; Wiles v. 
Woodward, 5 Exch. 557, 155 Reprint 
244: Howard v. Smith, 3 M. & G. 254, 
42 ECL 139, 133 Reprint 1138; Slat- 
terie v. Pooley, 6 M. & W. 664, 151 
Reprint 579, 11 ERC 208; Newhall 
v. Holt, 6 M. & W. 662, 151 Reprint 
578; Hayne v. Maltby, 3 T. R. 438, 
100 Reprint 665; Fairtitle v. Gilbert, 
2 T. R. 171, 100 Reprint 91, 11 ELR 
52; Shelley v. Wright, Willes 9, 125 
Reprint 1029. 


Can.—Green v. Ward, 29 Can. S. 
GC: 572. ; 

See also Deeds § 220 et seq; Evi- 
dence § 338. 

[a] Thus (1) a recital in a deed 


that the grantors therein are each 
possessed of a certain interest estops 
the : 

plood, law, and estate from asserting 
otherwise. Van Wikle vy. Van Win- 
kle, 95 App. Div. 605, 89 NYS 
96 [aff 184 N. Y. 193, 77 NE 33]. 
(2) Whatever be the form or nature 
of the conveyance of real property, 
if the grantor therein sets forth on 
the face. of such instrument, by 
way of recital or averment, either in 
express. terms or by necessary im- 
plication,-that he is seized or pos- 
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grantors and their privies in- 


ESTOPPEL 


They are bind- 


sessed of a particular estate in the 
premises couveyed, then such grantor 
and all persons claiming under him 
are ever afterward estopped from 
denying that he was so seized and 
possessed at the time he made such 
conveyance. Omaha Bridge, etc., R. 
Co. v. Whitney, 68 Nebr. 389, 94 NW 
513, 99 NW 525. (3) Where one joins 
in a power of attorney to sell lands 
reciting that she is a feme sole, and 
that those joining in the power are 
the only heirs, and a deed is executed 
under the power, she is estopped by 
deed to deny the truth of the recitals, 
as against one who purchased rely- 
ing thereon. Jones’ Hst. v. Neal, 44 
Tex. Civ. A, 412,.98 SW, 417 (4) A 
recital in a deed that a certain mort- 
gage is intended to be paid off and 
satisfied of record, being equivalent 
to a covenant so to do, will work 
an estoppel against the grantor, and 
unless overcome will be sufficient to 
defeat the foreclosure of the mort- 
gage by him. Waslee vy. Rossman, 
231 Pa, 219, 80 A 643. (5) Where 
grantor gave a deed which specific- 
ally stated that it was subject to 
a building restriction contract, and 
consented to the recording of the 
contract, he was estopped to ques- 
tion the validity of the contract. 
Kearney v. Kirkland, 279 Ill. 516, 117 
NE 100. 

{b] A recital as distinguished 
from a direct affirmation may work 
an estoppel. Bower v. McCormick, 
23 Gratt. (64 Va.) 310; Bowman v. 
Taylor, 2 A. & E. 278, 29 HCL 142, 
111 Reprint 108. 

{c] To constitute an estoppel the 
recital must come from the party 
against whom the estoppel is assert- 
ed. Miller v. Bagwell, 14 S. C. L. 429; 
Hayne v. Maltby, 3 T.°R. 438, 100 
Reprint 665. 

{d] Acknowledgment of title.—(1) 
One who by a formal authentic act 
acknowledges the title of another 
cannot subsequently attack it (Kel- 
logg v. McMillan, 9 La. Ann. 225) 
(2) as fraudulently acquired (Theriot 
v. Michel, 28 La. Ann. 107). 

92. U. S.—Nevett v. Berry, 18 F. 
Gass No, 11051357) 5 'CranehlG! “C291. 

Cal.—Simson v. Eckstein, 22 Cal. 
580; Redman vy. Bellamy, 4 Cal. 247. 

Conn.—Billings v. McKenzie, 87 
Conn. 617, 89 A 344. 


Del.—Inskeep v. Shields, 4 Del. 
345. 

D. C.—Morris v. Wheat, 8 App. 
379. 

Ga.—H. Tris Napier Co. v. Daniels, 


147 Ga. 9, 92 SE 650; McCleskey v. 
Leadbetter, 1 Ga. 551. 

Kan.—Libby v. Ralston, 2 Kan. A. 
LS ee eo eee oe. 

Ky:—Norton v. Sanders, 7 J. J. 
Marsh. 12; Cissell v. Rapier, 3 KyL 
690; Cissel vy. Rapier, 11 Ky. Op. 
58) 

La.—Hostetter’s Suce., 128 La. 468, 


54 S 961; Handlin v. New_ Orleans, 
121 La. 565, 46 S 652; Bellande’s 
Suce., 42 La. Ann. 241, 7 S 535; 


Maguire v. Maguire, 40 La, Ann. 579, 
4 S$ 492. 

Mass.—Burnham v. Mahoney, 222 
Mass. 524, 111 NE 396; Kaatz v. 
Curtis, 215 Mass. 311, 102 NE 424; 
Rodgers vy. Parker, 9 Gray 445; 
Farnsworth y. Taylor, 9 Gray 162. 


Miss.—Newell v. Newell, 34 Miss. 
385; Robbins v. McMillan, 26 Miss. 
434 


Mo.—Broadwell v. Merritt, 87 Mo. 
95, 1 SW 855; Clamorgan v. Greene, 
32 Mo. 285; St. Louis v. Wiggins 
Ferry Co., 15 Mo, A. 227 [aff 88 Mo. 
615]. 

GEE 2 Hacansiek v. Castor, 53 
Nebr. 495, 73 NW 982. 

N. Y.—Demeyer v. Legg, 18 Barb. 
14; Jackson v. Parkhurst, 9 Wend. 
209; Smith v. Burnham, 9 Johns. 306; 
Torrey v. Orleans Bank, 9 Paige 649 
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ing also on the grantee and his successors in es- 
tate if they claim under the deed;* but not other- 


[aff 7 Hill 260]. 

N. C.—Hutton y, Cook, 173 N. C. 
496, 92 SE.355. 

S. C.—Moseley v. 
SeCreai oe 

Tex.—Corzine vy. Williams, , 
499, 22 SW 399. ag SS: 

Vt.—Blake v. Tucker, 12 Vt. 39. 

Wash.—Peabody y. Nicklin, 8 Wash. 
660, 36 P 700; Brazee v. Schofield, 2 
Wash. T. 209, 3 Pa. 265. ; 

See also infra §§ 99-108. 

[a] As between grantors.—Where 
a will assumed to, but did not in law 
devise’ a certain lot to one of the 
heirs, and all the heirs joined in a 
release to the executor, reciting that 
that lot was aevised to the particular 
heir, there was no estoppel as be- 
tween the several heirs as grantors 
binding them to the truth of the 
recital. Re Bain, 25 Ont. 136. 

[b] Misnomer.—Although one mis- 
named in a deed sues the grantor in 
the name by which he is described, 
his grantor is not estopped to plead 
the misnomer in abatement, since the 
srantor is estopped to deny only that 
he conveyed the land to the grantee 
by. a wrong name. Pinckard y. Mil- 
Pree th wae 453. ; 

" : —Anderson v. i 
Pacey Reid, 10 

Ga.—Thrower y. Wood, 53 Ga. 458. 

lll.—Monmouth Second Nat. Bank 
v. Gilbert, 174 Ill. 485, 51 NE 584 
{rev 70 Ill. A. 251]; Despain v. Wag- 
ner, 163 Ill. 598, 45 NE 129: Orthwein 
v. Thomas, 127 Ill. 554, 13 NE 564 
21 NE 430; Pinckard v. Milmine, 76 
Il. 453; Byrne v. Morehouse, 22 Ill. 
jae Rigg v. Cook, 9 Iil. 336, 46 AmD 


Hankinson, 25 


Me.—Doten v. Bartlett, 107 ' 

78 A 456, 32 LRANS 107Be ot 

Mass.—Farnsworth : 

Gray es v. Taylor, 9 
o.—Fuller vy. Devolld, 1 7 
938, 128 SW 1011. Tae 

N. Y.—Judd v. Seekins, 62 N. Y. 
266; Jackson y. Ireland, 3 Wend. 99: 
Jackson vy. Thompson, 6 Cow. 178. ” 

Oh.—Scott v. Douglass, 7 Oh. 227; 
McChesney v. Wainwright, 5 Oh. 452. 
ea ay sel SOL Vie Davis, Avni 
oO . t 

Or.—Langley v. Kesler, 57 , 

110 P 401, 111 P 246, a ee 
ie C.—Smith y. Asbell, 21 8S. C. Ha. 

Tex.—Fisk yv. Flores, 43 Tex. 340; 
iim bre Vv. eerie re 28 Tex. 560; 

onzales v. Batts, 20 Tex. Civ. 

56 SW 403. Fosdger 
PaaS ee ee ey 102 Va. 547, 
i . enefee vy. 

4 SE 726. ieee 

ng.—Poulton vy. Moore, [1915] 1 
K. B. 400; Bowman vy, eeatee a A. 
& H. 278, 29 ECL 142, 111 Reprint 
108; Hills v. Laming, 9 Exch. 256, 
156 Reprint 109. 

See also infra §§ 99-108. 

[a] Recitals intended to qualify 
the formal part of a deed are conclu- 
sive and binding admissions on the 
grantees as well as the grantors of 
the truth of the facts recited, and 
whatever rights legitimately arise 
from such facts may at all times be 
asserted, whether it is to obtain or 
defend the same. Langley v. Kesler, 
57 Or. 281, 110 P 401, 111 P 248. 

(b] Evidence.—Recitals in a deed 
will operate as an estoppel against the 
grantee only under those circum- 
stances where the declarations of a 
grantor, made at the time of the 
execution of a deed, would be evi- 
dence against the grantee and those 
claiming under him. A recital is not 
competent to show title in the grant- 
or. Joeckel v. Haston, 11 Mo. 118, 
47 AmD 142. 

{[c] A party is estopped to dispute 
a title which is recognized in a deed 
under which he claims. Sawyer »¥, 
Campbell, 130 Ill. 186, 22 NE 458: 
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wise.°4 


ing deed. 
Intent of parties. 


the deed.°®® 


Unexecuted deed. A grantee is not estopped by 
the recital of a deed which he does not execute.®? 

[§ 69] b. General and Particular Recitals. 
found an estoppel the recital must be certain.°S 
With this idea in mind recitals have been classified 


Hanly v. Blackford, 1 Dana (Ky.) 1, 
25 AmD 114; McDonald v. King, 1 
N. J. L. 432; Kinsman v. Loomis, 11 
Oh. 475; Hart v. Johnson, 6 Oh, 87. 
{ad] Estoppel to attack prior mort- 
gage.—(1) A creditor who accepts a 
second chattel mortgage which ex- 
pressly recites that it is subject to 
a prior mortgage or expressly re- 
cites the existence of a prior mort- 
gage is estopped to attack the prior 
mortgage as in fraud of creditors, or 
to assert that it constituted an as- 
signment for the benefit of creditors 
generally. Smith-McCord Dry Goods 
Co. v. John B. Farwell Co., 6 Okl. 
318, 50 P 149. (2) A person claiming 
under a deed which recites a mort- 
gage in favor of a party bearing a 
corporate name cannot dispute the 
corporate existence of the mortga- 


gee. Hasenritter vy. Kirchhoffer, 79 
Mo. 239. 
fe] Manner of holding.—The gran- 


tee cannot deny the manner of the 
grantor’s holding as asserted in the 
deed. McCloskey v. Doherty, 97 Ky. 
300, 30 SW 649, 17 KyL 178; Stimp- 
son v. Thomaston Bank, 28 Me. 259. 

[f] After recordation of the deed 
its recitals operate by way of estop- 
pel upon the grantees of a grantee. 
Orthwein v. Thomas, 127 Ill. 554, 
21 NE 420, 11 AmSR 159, 4 LRA 434, 
13 NE 564. 


94. Donner vy. Griffith, (Ind: A.) 
122 NE 28. And cases supra note 93. 

95. U. S.—Crane v. Morris, 6 Pet. 
598, 8 L. ed. 514; Carver v. Astor, 4 
ets, ialeo ki. sede 16h: North hChi- 
cago St. R. Co. v. Chicago Union 
DYrACh wee, UD Omen ean \ Ole: 625 


Capp dism 154 Fed. 1006 (aff 162 Fed. 

MOOT oui CCAr 25.79); and “cit” ‘Cyey's 

Burr v. Duryee, 4 F. Cas. No. 2,190 

jen 1 Wall. 531, 17 L. ed. 650, 660, 
]. 

Cal.—Sonoma County Water Co. v. 
Lynch, 50 Cal. 503; Franklin vy. Dor- 
land, 28 Cal. 175, 87 AmD 111. 

Ga.—Lamar v. Turner, 48 Ga. 320. 

Ill.—Cobb y. Oldfield, 151 Ill. 540, 
38 NE 142, 42 AmSR 263; Graves v. 
Colwell, 90 Ill. 612. 

Iowa.—Miller v. Miller, 63 Iowa 
387, 19 NW 251; Baldwin v.:Thomp- 
son, 15 Towa 504. 


Miss.—Stevenson v. McReary, 20 
Miss. 9, 51 AmD 102. 
Mo.—Alexander v. Campbell, 74 
Mo. 142. 

N. Y.—Whyland v. Weaver, 67 
Barb. 116. 


N. C.—Crump vy. Thompson, 31 N. 
Ca 49, 

Pa.—Tate vy. Clement, 176 Pa. 550, 
35 A 214; Muhlenberg v. Drucken- 
miller, 103 Pa. 681; Kearney v. Fagan, 
2 Del. Co. 462. 

S. C.—Polson v. Ingram, 22 S. C. 

v. Martin, 68 


541. 
Tex.—Stephenson 
Tex. 483, 2. SW 89; Hart v. Meredith, 
2%_Tex. Civ. -A. 271,.65 SW 507. 
Eng.—Hayne v. Maltby, 3 T. R. 
438, 100 Reprint 665; Doe vy. Erring- 
ton, 6. Bings Ns (Casi 79" 37 ICL. 518: 
133 Reprint 31. 
Ont.—Minaker vy. Hawkins, 20 U. C. 
Q. B. 20. 
96. Ala.—Pendrey v. Godwin, 188 
Ala. 565, 66 S 43, 


Such recitals do not bind mere strangers 
or those who claim by title paramount to the recit- 


The estoppel is limited by the 
intention of the parties, however, and whether one 
party or the other or both are estopped by a re- 
cital depends upon their intent as manifested by 


ESTOPPEL 


the existence of 


either one or the 


To 
or both shall be 


Colo.—International Trust Co. v. 
Palisade Light, etc., Co., 60 Colo. 397, 
402, 153 P 1002 [quot Cyc]. 

Mo.—Farrar vy. Christy, 24 Mo. 453. 

Vt.—Holt v. Ruleau, 83 Vt. 151, 74 


A 1005, 21 AnnCas 1059; Blake v. 
Tucker, 12:.Vt.. 139. 

Va.—McCullough vy. Dashiell, 78 
Va. 634; Bower v.. McCormick, 23 
Gratt. (64 Va.) 310. 


Eng.—Stroughill v. Buck, 14 Q. B. 
781, 68 ECL 781, 117 Reprint 301; 
Watson vy. Dennis, 3 Russ. 90, 3 Eng 


Ch 90, 38 Reprint 510; Honner v. 
Morton, 3 Russ. 65, 3 EngCh 65, 38 
Reprint 500. 


[a] Rule applied.—When the re- 
citals in the deed refer to what the 
grantors have done, or intend to do, 
among themselves, and in which the 
grantees have no part or interest, 
and the wording of the recitals indi- 
cates that the scrivener did not have 
the recited deed before him, and 
there is no evidence that the gran- 
tees knew anything of the recited 
deed except as recited, these recitals 
will be intended to be the statement 
of the grantors only. Bower v. Mc- 
Cormick, 23 Gratt. (64 Va.) 310. 


ee Leipold vy. Epler, 198 Ill. A. 
98. U. S.—Shepherd v. May, 115 


U.S; 505, 6 SCt 119, 29 L. ed. 456; 
Steam-Boat Rock Independent School 
Dist. v. Stone, 106 U. S. 183, 1 SCt 
84, 27 L. ed. 90. 

Ala.—Nashville, etc., R. vy. Proctor, 
160 Ala. 450, 49 S 877. 

Ply ae es pooesiee v. Cooledge, 30 Ark. 

Cal.—-Zimmler v. San Luis Water 
Co., 57 Cal. 221. 

a eee v. Norton, 10 Conn. 

2. 

Ga.—Toland v. 
236, 86 SE 1089. 

N. C.—Hays v. Askew, 50 N. C. 63. 

S. C—Farmers’ Bank, etc., Co. v. 
Southern Granite Co., 96 S. C. 106, 
121, 79 SE 985 [cit Cyc]. 

Tex.—Linney v. Woods, 66 Tex. 22, 
17 SW 244. 

See also infra § 80. 

{a] Recital excepting land from 
grant.—A recital in a deed that a 
part of the land described had been 
conveyed to another, inserted for the 
purpose of excepting such part out 
of the grant, but void for uncer- 
tainty, will not operate as an estop- 
pel against the grantee in a subse- 
quent action to recover the land re- 
ferred to in the recital. Mooney v. 
Cooledge, 30 Ark, 640. 

99. See cases infra note 1. 

1. U. S.—Wallace v. McClung, 74 
Fed. 376, 20 CCA 4638. 
ak eB eh oa v. Brockway, 96 Ill. A. 
La.—Brian vy. Bonvillain, 111 La. 
441, 35 S 632. 

Me.—Farrar vy. Cooper, 34 Me. 394. 

Mass.—Claflin v. Boston, ete, R. 
Co. 157 Mass. 489, 32 NE .659, 20 
LRA 6388; Jackson y. Allen, 120 Mass. 
64; Weed Sewing Mach, Co. v. Emer- 
son, 115 Mass. 554; Doane v. Willcutt, 
16 Gray 3868; Wilkinson vy. Scott, 17 
Mass. 249. 

Miss.—McComb v. Gilkey, 29 Miss. 
146; Stevenson v. McReary, 20 Miss. | 


Brewster, 144 Ga. 


as being either general or particular. 
_ eitals are such as do not definitely affirm or deny 


to the contrary.” 


4 a 
[§§ 68-69 


General re- 


some fact, or either expressly or 


impliedly show a clear intention of the parties that 


other or both of them shall be eon- 


cluded from disputing the fact recited.°® These do 
not work an estoppel as to the fact in question.t | 
Particular recitals, on the other hand, are such as 
definitely affirm or deny the existence of some fact 
and either expressly or impliedly show a clear in- 
tention of the parties that either one or the other 


precluded from asserting anything 
These are binding.* And this 


9, 51 AmD 102: 

Nebr.—Wyman y. Searle, 88 Nebr. 
26,,128 NW 801. 

N, J.—Lot v. Thomas, 2.N. J. L. 
407e, 2 AmD 354. , 

N. Y.—Purdy v. Ccear, 109 N. Y. 
448, 17 NE 352, 4 AmSR 491; Edmon- 
ston v. Edmonston, 13 Hun 133; 
Dempsey v. Tylee, 10 N. Y. Super. 
73; Huntington v. Havens, 5 Johns. 
Ch. 23. 

Pa.—Muhlenberg v. Druckenmiller, 
103 Pa. 631; Naglee v. Ingersoll, 7 
Pa. 185; Ingersol v. Sergeant, 1 
Whart. 337; Hall v. Benner, 1 Penr. 
& W. 402, 21 AmD 394; Wells v. 
Sloyer, 3 PaLJ 203. 

Porto Rico.—Figueroa vy. Figueroa, 
23 Porto Rico 405 [cit. Cyc]. 

S. C.—Farmers’ Bank, ete., Co. v. 
Southern Granite Co., 96 S. C. 106, 
79 SE ‘985. 
aE aps v. Lusk, 9 Lea 
Dod, * 
eA ae eae Ct. v. Matthews, 6 Vt. 

Va.—Sheffey 19 Was 
313. 

Eng.—Lainson v. Tremere, 1 A. & 
E. 792, 28 ECL 214, 110 Reprint 1410; 
Kepp -v. Wiggett, 10 C. B,°'35, 70 
ECL 35, 138 Reprint 15; Salter v. 
Kidley, 1 Show. 58, 89 Reprint 447. 

{a] A recital in the alternative is 
not conclusive of either alternative 
alone. A party may deny its truth 
as to one of the alternatives. Right 
v. Bucknell, 2 B. & Ad. 278, 22 ECL 


v. Gardiner, 


122, 109 Reprint 1146. 
2. See cases infra note 3. 
3. U. S—American L. Ins. Co. v. 


Bruce, 105 U. S. 328, 26 L. ed. 1121. 
Ala.—Pendrey v. Godwin, 188 Ala. 


565, 66 S 438; Elyton Land Co. v. 
South, ete., R. Co., 95 Ala. 631, 10 
S 270. 

Ga.—Atlas Tack Co. v. Exchange 
Bank, 141 Ga. 703, 36 SE 939. 

Tll.—Mix* v. Feo., 86 Ml. 312; 
Pinckard vy. Milmine, 76 Ill. 453; 
Herrick v. Swartwout, 72 Ill. 340; 


George yv. Bischoff, 68 Ill. 236; Byrne 
v. Morehouse, 22 Ill. 602. 
ATS hogs v. Roth, 16 La. Ann, 

Md.—kKreps vy. Kreps, 91 Md. 692, 
47 A 1028. 

Minn.—Calkins v. Copley, 29 Minn. 
471, 18 NW 904. ‘ 

Mo.—Sutton yv. Casselleggi, 5 Mo. 
‘AN ehae 

N. Y.—Ludlow vy. Hudson River R. 
Co., 4 Hun 238; Kellogg y. Dennis, 
38 Mise. 82, T7 NYS 172; Sandford 
v. Roosa, 12 Johns. 162; Jackson v. 
Willson, 9 Johns. 92; Huntington y. 
Havens, 5 Johns. Ch, 23. 

Oh.—Douglass vy. Scott, 5 Oh. 251. 

Pa.—Green's App., 97 Pa. 342; Root 
va Crock, 67 «Pa, 13782 


Tean.—Rankin v. Warner, 2 Lea 
302. , 
Tex.—Cattlemems _ Trust Co: v. 


eee (Civ. A.) 167 SW 758, 755 [cit 
ye]. 

Va.—Anderson y. Phliegar, 93 Va. 
415, 25 SE 107. 

Eng.—Webb vy. Herne Bay, L. R. 
5 Q. B. 642; Hosier v. Searle, 2B & 
P. 299, 126 Reprint 1292; Carpenter 
v. Buller, 8 M. & W. 209, 151 Re- 
print 1013; Salter y. Kidley, 1 Show. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rule has been held to apply to a recital of a conclu- | 


sion of law.4 
[§ 70] «. 


been made.® 


L$ 71] 


58, 89 Reprint 447; Cossens v. Cos- 


sens, Willes 25, 125 Reprint 1037; 
Shelley v. Wright, Willes 9, 125 Re- 
print 1029. 
4 Hills v. Laming, 9 Exch. 256, 
4o8 Reprint 109; Bigelow Estop. p 
5. Pendrey v. Godwin, 188 Ala. 


565, 570, 66 S 43; Fort v. Allen, 110 
'N. C. 183, 14 SH 685; Hays v. Askew, 
50° "N. C. 63; Brinegar ‘v. Chaftiin, 
14 NG. (1038,> 22, Am De 714, 

6. Ala.—Pendrey v. Godwin, 188 
Ala. 565, 66 S 43. 

Ark.—St. Louis, ete., R. Co. v. Budd, 
112 Ark. 105, 165 SW 265. 

Cal.—Ingersoll v. Truebody, 40 
Cal. 603; Barr v. Schroeder, 32 Cal. 
609; Osborne v. Endicott, 6 Cal. 149, 
65 AmD 498. 

Colo.—International Trust Co. v. 
Palisade Light, etc., Co., 60 Colo. 397, 
153 °P 1002: 
eae C.—Brown v. Beckett, 6 D. C. 

Ga.—Thrower v.. Wood, 53 Ga. 458. 

Iowa.—Walker v. Sioux City, etc., 
Rhy Lot Co., 65 Iowa 563, 22 NW 

La.—Toledano’s Succ., 42 La. Ann. 
914, 8 S 604. ' 

Mass.—Gilson y. Nesson, 208 Mass. 
368, 94 NE 471; Claflin v. Boston, 
etc., R. Co., 157 Mass. 489, 32 NE 
659, 20 LRA 688. 

Minn.—Ambs v. Chicago, ete, R. 
Co., 44 Minn. 266, 46 NW 321. 

Mo.—Lajoye v. Primm, 3 Mo. 529. 

N. H.—Comings v. Wellman, 14 
N. H. 287; Porter v. Nelson, 4 N. H. 
130. 

N. Y.—Clark vy. Post, 113 N. Y. 17, 
20 NE 573; Reed v. McCourt, 41 N. 
Y. 435; Wilson v. Ford, 148 App. Div. 
307, 3238, 1883 NYS 33 [rev on other 
grounds 209 N. Y. 186, 109 NE 614, 
and quot Cyc]; Hoy v. Hubbell, 125 
App. Div. 60, 109 NYS 301; Ed- 
monston v. Hdmonston, 13 Hun 133; 
Champlain, ete., R. Co. v. Valentine, 
19 Barb. 484; Jackson v. Bard, 
Johns. 230, 4 AmD 267. 

. N. C—ZJohn L. Roper Lumber Co. 
v. Hudson, 153 N. C. 96, 68 SE 1065; 
Fort v. Allen, 110 N. C. 188, 14 SE 
685; Hays v. Askew, 50 
Brinegar v. Chaffin, 14 N. C. 108, 22 


AmDiet11l.) Deny vise Dew, T No C€. 
260. 
Oh.—Glover v. Ruffin, 6 Oh. 255. 


Pa.—Fairchild v. Dunbar Furnace 


Co., 128 Pa. 485, -18 ~A\ 0443, 444; 
Muhlenberg v. Druckenmiller, 103 
Pa. 631; McKonkey’s App., 13 Pa. 


253; Mehaffy v. Dobbs, 9 Watts 363. 

Porto Rico.—Figueroa vy. Figueroa, 
28 Porto Rico 405 [cit Cyc]. 

R. I.—Chenevert vy. Larame, 108 A 
589. ' 

Tenn.—Hast Tennessee, etc., R. Co. 
v. Nashville, etc., R. Co., (Ch. A.) 51 
Sw 202. 

Tex.-—Bartell v. Kelsey, (Civ. <A.) 
59 SW 631; Smith v. Dunman, 9 Tex. 
Civ. A. 319, 29 SW 432. 

Vt.—Stillman v. Barney, 4 Vt. 187. 


Materiality. Recitals in a deed are 
estoppels when they are the essence of the econ- 
tract, that is, where, unless the facts recited ex- 
ist, the contract, it is presumed, would not have 
The doctrine of estoppel does not ex- 
tend to mere descriptive matter or statements or 
recitals which are immaterial and not contractual 
or essential to the purposes of the instrument.® 

d. Consideration of Entire Instrument. 
In determining the effect of recitals, the entire in- 
strument must be considered, and a recital will not 
-work an estoppel if it is shown to be untrue by 
taking into consideration other parts of the instru- 
ment.’ But it has been held that where a stranger 
to a deed relies upon admissions of the grantor re- 
cited therein, such recitals are only evidence, and 
no estoppel in his favor, and hence he is not pre- 


N. C. 63; | 


ESTOPPEL 


[§ 72] e. 


[§ 73] f. 


_ Wash.—In re Springer, 97 Wash. 
046, 166 P 1134, 1136 [cit Cyc]. 
Eng.—Limmer Asphalte Pay. Co. 
v. Inland Revenue Comrs., L. R. 7 
Exch. 211; Doe vy. Shelton, 3 A. & E. 
265, 30 ECL 137, 111 Reprint 413 
(holding that a party to a deed is 
not estopped by statements which 
do not go to make up his title in 
anterior deeds through which he de- 
rives title); Hosier v. Searle, 2 B. & 
P. 299, 126 Reprint 1292; Doughty 
v. Fawn, 1 Brownl. & G. 117, 123 
Reprint 702; Ycung v. Raincock, 7 
C. B. 336, 62 ECL 336, 137 Reprint 
134; Cullingworth’s Case, Godb. 177, 
78 Reprint 107; Skipworth v. Green, 
8 Mod. 311,:'88 Reprint 222; Salter v. 
Kidley, 1 Show. 58, 89 Reprint 447. 

[a] Amount of purchase price.— 
Recitals in a deed under mortgage 
foreclosure and in the affidavit under 
the power of sale as to amount of 
the purchase price are evidentiary 
only, and do not estop the mortgagor 
or mortgagee. Gilson v. Nesson, 208 
Mass. 368, 94 NE 471. 

[b] . Description of person.—A de- 
fendant may claim under a deed of 
settlement for her benefit, the deed 
not being signed by her, in which 
she is described as the wife of B, 
without being estopped to deny that 
she is the wife of B. Brown vv. 
Beckett, 6 D. C. 253. 

7. Alaa Taituve HLoOw, 1s. Alaso4e. 

Del.—Simmons vy. Hendrickson, 3 


Del. 103. 

Ky.—Barbour v. Watts, 2 A. K. 
Marsh. 290. 

Mass.—Doane vy. Willcutt, 16 Gray 
368. 

N. J.—Den.v. Camp, 19 N..J. L. 
148. 

Pa.—Frick v. Fiscus, 164 Pa. 623, 
30 A 515. 

Eng.—Doe v. Brooks, 3 A. & E. 


513, 30 ECL 139, 111 Reprint 509. 

[a] Description—Thus, where a 
recital is only a part of the descrip- 
tion of the estate upon which the 
deed was intended to operate, and 
the estate is otherwise fully and 
accurately described in the deed, the 
recital will not operate as an estop- 
pel. Doane v. Willcutt, 16 Gray 
(Mass.) 368. 


[b] Where in a deed some of the 
recitals operate in the grantor’s 
favor and others against him, the 
instrument must be read_in_ toto. 
Barbour v. Watts, 2 A. K. Marsh. 
(Ky.) 290. ; 

8. Stoever v. Whitman, 6 Binn. 
(Pa.) 416. 

9. Doe v. Brooks, 3 A. & EH. 515, 


30 ECL 140, 111 Reprint 509. 

10. Miller v. Tunica County, 67 
Miss. 651, 7 S 429; Young v. Smith, 
35 Beav. 87, 55 Reprint 827; Bailey 
v. Lloyd, 5 Russ. 330, 5 EngCh 330, 
88 Reprint 1051. 

1l. Extent of estoppel generally 
see infra § 98. 

12.) U. Scanertesd v. May, 115 
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cluded from denying other recitals in the instru- 
ment that operate against him.’ 

The preliminary recitals in an instrument may 

be looked to in order to determine the meaning of 
the operative parts of the instrument.® 
there is a discrepancy between the recitals in the 
preamble and the operative parts, the latter if clear 
and unambiguous faust prevail.1° 
Extent of Estoppel.1 
not operate as an estoppel to deny a fact not nec- 
essarily inconsistent with the recital.!? 
may consequently be an estoppel for some purposes 
and not for others.1% 
Conclusiveness in Collateral Action. 
A recital works an estoppel only in an action found- 
ed on the deed or brought to enforce rights arising 
under it.14 While in a collateral action it may con- 
stitute evidence against the one party or the other, 
it is not conclusive. 


But where 


A recital will 


A recital 


U. S. 505, 6 SCt 119, 29 L. ed. 456. 

Cal.—Parke, ete, Co. v. White 
River Lumber Co., 110 Cal. 658, 43 
P 202; Zimmler v. San Luis Water 
Como -Calesz21. 

Ill.— Blair v. Carr, 162 Ill. 362, 44 
NE 720; Terhune v. Matson, 40 Ill.- 
A. 296. 

Pa.—Noble y. Cope, 50 Pa, 17; Mc- 


Konkey’s App., 13 Pa. 253; Mehaffy 
v. Dobbs, 9 Watts 363. 
Eng.—Kepp v. Wiggett, 10 C. B. 


35, 70 ECL 35, 138° Reprint) 15: 

13. Gerrish v. Union Wharf, 26 
Me. 384, 46 AmD 568; McCullough v. 
Dashiell, 78 Va. 634; Gillet v. Abbott, 
7 A. & EB. 783, 34 ECL 221, 112 Re- 
print 665. 

[a] Thus (1) it has been held 
that the recital in a deed of a former 
deed between the same parties ad- 
mits and proves as between the par- 
ties so much as to the former deed 
as is recited, but no more. Gillett v. 
Abbott, 7 A. & HE. 783, 34 BCL 221, 
112 Reprint 665. (2) And recitals 
and admissions in an agreement con- 
cerning real estate have been held 
not to estop the party making them 
to deny the truth except for the 
accomplishment of the purpose for 
which they were made, unless they 
become a part of, or work upon, the 
title. Gerrish vy. Union Wharf, 26 
Me. 384, 46 AmD 568. 

14. See cases infra this section. 

15. U. S.—Bank of America _ v. 
Banks, 101 U. S. 240, 25 L. ed. 850. 

Kan.—King v. Mead, 60 Kan. 539, 
5) Polls. 


Mass.—Claflin v. Boston, etc. R. 
Go. <157..; Mass), 489.0932. IND 9 659; 
Merrifield v. Parritt, 11 Cush. 590 
(semble). 

Mo.—Curtis v. Browne, 63 Mo. A. 
431. 


N. Y.—Reed v. McCourt, 41 N. Y. 
435; Edmonston v. Edmonston, 13 . 
Hun 133; Champlain, ete., R. Co. v. 
Valentine, 19 Barb. 484. 

Porto Rico.—Figueroa y. Figueroa, 
23 Porto Rico 405 [cit Cyc]. 

Tex.—Stephenson v. Martin, 68 
Tex. 483, 3 SW 89; Norton v. Lea, 
(Civ. A.) 170 SW 267. 

Wash.—Bingham v. Walla Walla, 
3 Wash. T. 68, 13 P 408. 

Eng.—Burnand v. Rodocanachi, 7 
App. Cas. 333; Ex p., Morgan, 2 Ch. 
D. 72; Stroughill v. Buck, 14 Q. B. 
781. \68) HCL! 781,117 Reprine: 30h; 
Young v. Raincock, 7 C. B. 310, 62 
HCL 310, 137 Reprint 124; South- 
eastern R. Co. v. Warton, 6 H. & N. 
520, 158 Reprint 214; Carter v. Car- 
ter, 3 Kay & J. 617, 69 Reprint 1256; 
Fraser v. Pendlebury, 31 L. J. C. P. 
1; Carpenter v. Buller, 8 M. & W. 
209, 151 Reprint 1013. 

Man.—Fullerton  v. 
Man, 431. 

N. S.—Whitman y. Jones, 17 N. S. 
443: Archibald v. Blois, 2 N. S. 307. 

Ont.—Re Bain, 25 Ont. 136; Gordon 
v. Proctor, 20 Ont. 53; Minaker v. 


Brydges, 10 


fo92 [210.3] 


[§ 74] 


tle—(a) In General. 


to a recital in his own deed.1® 


And, indeed, 


paramount.?§ 


mount title.1® 


[§ 75] 


will or conveyance *° 


them by matters subsequent.*? 


Ash, 10 U. C. C. P. 363; Macaulay v. 


Marshall, 20° Wei. 7OS Be) 2738 

16. D. C.—Anderson vy. Reid, 10 
App. 426. 

Ga.—Usina v. Wilder, 58 Ga. 178. 

La.—Ramsay w. Post, Mann. 
Unrep, Cas. 263. 

Mo.—Clamorgan v. Greene, 32 Mo. 
285. 

Nebr.—Omaha Bridge, ete., R. Co. 


v. Whitney, 68 Nebr. 389, 94 NW 513, 
99 NW 525. 

N. J.—Woolley v. Brewer, 1 N. J. 
L. 200. 


N. Y.—Van Winkle v. Van Winkle, 
95 App. Div. 605, 86 NYS 261 [aff 
184 N. Y. 193, 77 NE 33]; Jackson 
v. Wheeler, 10 Johns. 164. 

Oh.—Hart v. Johnson, 6 Oh. 87. 

Or.—Graham v. Meek, 1 Or. 325. 

Tenn.—Ruffin y. Johnson, 5 Heisk. 
604. 

Vt.—Green y. Clark, 13 Vt. 158. 

[a] Tax deeds.—Where defendant 
in ejectment claims under a tax deed 
which recites a sale of the property 
for taxes assessed in the name of 
plaintiff, he is estopped from deny- 
ing that plaintiff was the owner at 
the time of the sale. Anderson v. 
Reid, 10 App. (D. C.) 426. ° 

{b] Deed without warranty.— 
(1) Where, in a deed conveying an 
unconfirmed claim to land, without 
any warranty of title, both parties 
had recited that the grantors in the 
deed were the owners of the claim, 
as the only surviving heirs and de- 
visees of the assignee by purchase 
from the original claimant, they 
were estopped from denying the truth 
of such récitals. Clamorgan vy. Greene, 


32 Mo. 285. (2) And a grantor con- 
veying “all his right, title,” ete. is 
estopped afterward to claim the 


land conveyed, although the deed did 
not contain the usual covenants, and 
expressly stated that he should not 
be responsible for the title. Jackson 
v. Wheeler, 10 Johns. (N. Y.) 164. 

[c] Grantor’s recital of owner- 
ship in grantee.—The grantor in a 
deed may be bound by a recital 
therein attributing ownership to the 
grantee in premises adjoining the 
land conveyed. Lajoye v. Primm, 3 
Mo. 529. 


17. Simmons y. Hendrickson, 3 


Del. 103; Theriot v. Michel, 28 La. 
Ann. 107; Kellogg v. McMillan, 9 La. 
Ann. 225; Clamorgan v. Greene, 32 
Mo. 285.5 

{al Rule applied.—In a deed of 
partition of coparcenary property, 


the party accepting land, as a part 
of the estate so held in coparcenary, 
was held to be estopped from deny- 
ing that title, although the recital 
showed that the land was once 
vested in him by another title, the 
same recital showing that it had 
ever since that time been held, con- 
sidered, and enjoyed as part of the 
coparcenary' estate. Simmons v. 


g. Recital of Particular Facts—(1) Ti- 
A grantor cannot, as against 
his grantee, set up a title in a third person contrary 
The -grantee also 
may be estopped by a recital of the grantor’s title,” 
provided he claims under the deed and not by title 
it has been stated that 
a recital declaring ‘the reversion to be in the gran- 
tor will estop the grantee from setting up a para- 


(b) References to Prior Instrument. A 
deed which refers to a will or conveyance as the 
source of title will estop one claiming thereunder 
from denying the genuineness and validity of the 
And it has been laid down 
as a general rule that a recital of one deed in an- 
other binds the parties and those who claim under 
Such evidence is 


ESTOPPEL 


bbe 


taxes thereon’’ 
such lens.?® 


Hendrickson, 3 Del. 103. 

18. Joeckel v. Easton, 11 Mo. 118, 
47 AmD 142; Poyntell v. Spencer, 6 
Pa. 254. 

19. Robertson v. Pickrell, 109 U. 
S. 608, 27 L. ed. 1049 

20. McCleskey v. Leadbetter, 1 
Ga. 551; Jackson v. Thompson, 
Cow. (N. Y.) 178; Douglass v. Scott, 
5 Oh. 194 [aff 7 Oh. 227]. 

[a] A deed which recites a for- 
mer deed and its loss is evidence of 
it, and the grantor and his privies 
are bound by the recital. McCleskey 
v. Leadbetter, 1 Ga. 551. 


21. U. S.—Crane v. Morris, 6 Pet. 
598, 8 L. ed. 514; Carver v. Astor, 4 
Pet. 1, 7 Ea: eds *i61: 

Ark.—Doe v. Porter, 3 Ark. 18, 36 
AmD 448. 

Ga.—McCleskey v. Leadbetter, 1 
Ga. 551. 

Ill—Sawyer v. Campbell, 130 Ill. 
186, 22 NE 458. 

Kan.—Simpson y. Greeley, 8 Kan. 
586. 

Ky.—Hanly vy. Blackford, 1 Dana 


1, 25 AmD 114. 
N. Y.—Todd vy. EHighmie, 


N. 4 App. 
Dive ‘9; "38. NYS 304: 


Sinclair v. 


Jackson, 8 Cow. 543; Jackson v. 

Thompson, 6 Cow. 178; Jackson v. 

Willson, 9 Johns. 92. 

SPER cer take v. De Leon, 5 Tex. 
Vt.—Green v. Clark,..13 Vt.’ 158; 

Blake v. Tucker, 12 Vt. 39. 


See Brown v. Moore, 15 N. B. 407 
(where a party joins in an identure 
which refers to another instrument, 
approving of it and treating it as 
a valid writing, he is thereby es- 
topped from afterward disputing the 
validity of the instrument so re- 
ferred to). 

See also cases infra note 24. 

But see Douglass y. Huhn, 24 Kan. 
766 (holding that a plaintiff in an 
action to quiet title who offers in 
evidence a quitclaim deed to de- 
fendant reciting the execution of a 
tax deed to the grantor therein 
named, for the purpose of proving 
the adverse claim made by defend- 
ant, is not bound by the recitals of 
the deed). 

[a] A recital of a lease in a deed 
of release conclusively binds the 
parties to the reciting deed and those 
claiming under them by matters sub- 
sequent. Crane v. Morris, 6 Pet. 
(U. S.) 598, 8 L. ed. 514; Carver v. 
Astor, 4-Pet- (UniS5)R, Tis edeerGi. 

[b] Sale of land as property of 
obligee in contract for title-—A sub- 
sequent purchaser, whose deed re- 
cites that the land was sold as the 
property of the obligee in a contract 


for title, cannot deny the title of 
such obligee. Hanly v. Blackford, 1 
Dana (Ky.) 1, 25 AmD 114. 


22. See cases supra note 21. 
[a] A mere reference to an in- 
strument, however, has been held 


oS a ek 
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not offered as secondary but as primary proof, not 
as presumptive evidence but as evidence operating 
by way of estoppel, which cannot be averred against 
and forms a muniment of the title.?? 

Recital making deed subject to prior mortgage. 
While there are decisions to the contrary,?? the 
weight of authority is that a grantee is estopped 
to deny the validity of any mortgage to which his 
deed recites that the conveyance to him is subject ;4 
and where land is sold subject to mortgage which 
the grantee assumed to pay as part of the ‘purchase 
price, he cannot interpose the defense of usury to 
a bill to foreclose the mortgage.?5 
ceptance of a deed which merely recites that it is 
subject nevertheless to all liens of mortgages and 

does not admit that there were any 
And it has been held that a descrip- 
tion of the premises in a subsequent deed thereof 


However, ac- 


not to preclude a party to the deed 
from disputing the existence of the 
writing referred to. Parker v. 
Parker, 17 Mass. 370. 

23. Goodman y. Randall, 44 Conn. 
321. See also Thompson y. Morgan, 
6 Minn. 292 (where a mort- 
gage has but one witness and the 
mortgagor afterward conveys the 
premises, and in the deed recites 
tHat it is subject to the mortgage, 
describing it, the grantee and his 
assigns may avail themselves of the 
invalidity of the mortgage); Brooks 
v. Owen, 112 Mo. 251 19 SW 723, 20 
SW 492 (where the encumbrance: is 
not made a part of the consideration 
and not deducted from it, and where 
it is not assumed by the grantee, the 
recital in a deed that the convey- 
ance is subject to an encumbrance 
does not estop the grantee from 
showing that what purports to be 
an encumbrance is not one in fact, 
because of its invalidity). 

24. U. S—American Water-Works 
Co. v. Farmers’ L. & T. Co., 73 Fed. 
956, 20 CCA 138. 

Kan.—Taylor v. Riggs, 8 Kan. A. 
323, 57 P 44. 

Mass.—Johnson y. Johnson, 
Mass. 465; Howard vy. Chase, 
Mass. 249; Tuite v. 
305. 

Minn.—Calkins vy. Coploy, 29 Minn. 
471, 13 NW 904 (recognizing rule). 

N. Y.—Freeman y. Auld, 44 N. Y. 
50; Pittman y. Hall, 5 NYSt 853 [aff 
112 N. Y. 659 mem, 20 NE 412]. 

Oh.—Riley v. Rice, 40 Oh. St. 441. 

Tex.—Walsh v. Ford, 27 Tex. Civ. 
A. 5738, 66 SW 854; Mott’ v. Maris, 
(Civ. A.) 29 SW 825. 

And see Hasenritter vy. Kirchhoffer, 
79 Mo. 239 (holding that a person 
claiming under a deed which recites 
a mortgage in favor of a party bear- 
ing a corporate name cannot dispute 
the corporate existence of the mort- 


gagee). 
Estoppel to set up title in 


120 
104 
Stevens, 98 Mass. 


[a] 
stranger.—A purchaser of the equity 
of redemption from the mortgagor, 
and subject to the mortgage. has 
been held estopped to set up an ad- 
verse title in a stranger for the pur- 
pose of preventing a sale of the 
whole mortgaged premises for the 
satisfaction of the mortgage. Eagle 
Fire Co. v. Lent, 6 Paige (N. Y.) 635. 

[b] Conveyance held not subject 
to mortgage.— A grantee who accepts 
a deed of conveyance containing a 
covenant “that the premises hereby 
conveyed are free from all encum- 
brances, except a mortgage to J. M. 
Brewer” is not estopped as against 
a party claiming under it from de- 
nying the validity of the mortgage, 
because the grant is not made sub- 
ject to the mortgage. Calkins v. 
Copley, 29 Minn. 471, 472, 13 NW 904. 

25. Stiger v. Bent, 111 Tll. 328. 

26. Purdy v. Coar, 109 N. Y. 448, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 75-77] 


by a mortgagor as subject to the mortgage and the 
exception of the mortgage out of his covenants in 
that. deed, being for the purpose of protecting him 
from liability upon his covenants, can have no effect 
upon the grantee by way of estoppel.27 
cital that the conveyance is subject to a mortgage 
for a designated amount which the grantee under- 
‘takes to discharge does not estop the grantee to 
show that part of the amount had been paid before 


the deed was executed.?® 


[§ 76] (2) 


covenant.?° 


party.*+ But where one executes 


other as attorney in fact, the person for whom 


4530 10, NEY sb, 4 AmSR 491 (CTE 
they existed the title was subject to 
them, but their existence and valid- 
ity was not conceded’’). See also 
Robinson Bank vy. Miller, 153 Ill. 
244, 38 NE 1078, 46 AmSR 8838, 27 
LRA 449 (a grantee of land need not 
pay a mortgage thereon which con- 
stitutes no part of the consideration 
of his purchase and was not made in 
good faith for a real indebtedness, 
notwithstanding his deed is ex- 
pressed to be “subject to incum- 
brances.” The reference here is to 
encumbrances which are made in 
good faith). 

27. Weed Sewing Mach. Co. v. 
Emerson, 115 Mass. 554. 


28. Briggs v. Seymour, 17 Wis. 
255. 

29. Cal.—lLarco v. Casaneuava, 30 
Cal. 560. 


Conn.—Stow v. Wyse, 7 Conn. 214, 
18 AmD 99. 


N. J.—Singer Mfg. Co. v. Eliza- 
beth, 42 Nj, Je lu. °249: McDonald ‘v: 
ing, 1 Neo. 494. 

S? ¢=—Stoney- v. ‘Shultz, 10S. 'C. 


Eq. 465, 27 AmD 429. } 

Tex.—Corzine v. Williams, 85 Tex. 
499, 22 SW 399. 

[a] Agent of corporation.—(1) A 
recital in a deed that the agent 
making the conveyance had author- 
ity from his principal to sell or con- 
vey the subject matter of the con- 
veyance will operate as an estoppel 
against the agent to deny such au- 
thority when he attempts to set up 
an adverse title subsequently ac- 
quired from his principal. Stow v. 
Wyse, 7 Conn. 214, 18 AmD 99. (2) 
Where a person executed a deed in 
behalf of a manufacturing corpora- 
tion, and therein declared that he 
was empowered by a vote of the 
company to execute such deed, such 
person is estopped to deny that he 
was thus empowered. McDonald v. 
King, 1 N.J. LL. 494. “See also” Cor- 
porations § 2230. : 

[b] An executor (1) is estopped 
from denying the recitals of a deed 
made by kim, as to his having taken 
the oath of office and received letters 
testamentary. Larco v. Casaneuava, 
30" Cal. 560% (2) Although a deed 
by a widow of community property, 
in satisfaction of a community obli- 
gation, contains an erroneous recital 
of authority as administratrix from 


the probate court to make the deed,’ 


the widow is estopped by it from 
claiming any interest in the land as 
against her grantee and her heirs 
are bound as privies by that estop- 
pel. Corzine v. Williams, 85 Tex. 
499, 22 SW 399. “ 

{c] Recital in a sheriff’s deed of 
his authority to sell estops him to 
deny the same. Stoney vy. Shultz, 10 
S. Cc. Eq. 465, 27 AmD 429. 

30. Stoney v. Shultz, 10 S. C. Eq. 


Power to Convey. 
cutes a conveyance of land which recites that he is 
empowered to convey is estopped to deny such re- 
cital,?® as effectually as if it had been an express 
The legal rule which makes the state- 
ments of a sealed instrument incontestible by the 
party to it grows out of the circumstance that such 
statements are the deliberate utterances of such 


ESTOPPEL 


So a re- 
L§ 77] 
is conclusive.*4 


One who exe- 


other manner.®é 
a deed for an- 


465, 27 AmD 429. 

31. Singer Mfg. Co. v. Elizabeth, 
42 N. J. L. 249. 

32. Earle v. Earle, 20 N. J. L. 347. 


33. Poage v. Chinn, 4 Dana (Ky.) 
50. : 

34. Ky.—Thompson vy. Buckhan- 
non, 2 J. J. Marsh. 416. 


Me.—Emery v. Chase, 5 Me. 232; 
Steele v. Adams, 1 Me. 1. 

Md.—Dixon v. Swiggett, 1 Harr. & 
J. 252; O’Neale v. Lodge, 3 Harr. & 
M. 433, 1 AmD 377. 

N. Y.—Maigley v. Hauer, 7 Johns. 
341; Schemerhorn y. Vanderheyden, 1 
Johns. 189, 3 AmD 304. 

N. C.—Spiers v. Clay, 11 N. C. 22; 
Gravesianv. <Carteras 9 INTaG. S765 LL 
AmD 786; Brocket v. Foscue, 8 N. C. 
64. 

Eng.—Baker v. Dewey, 1 B. & C. 
704, 8 HCL 297, 107 Reprint 545; 
Rountree vy. Jacob, 2 Taunt. 141, 127 
Reprint 1030. 

N. S.—Nelson v. Connors, 5 N. S. 
406. 

Ont.—Inglis v. Gilchrist, 10 Grant 
Chi "*CU._C.)) 3013) Harrison v. (Preston, 
a2 Ws On Coen (Os Casey ve MecCall, 
19 U. C. C. P. 90; Sparling v. Savage, 
25 U. C. Q. B. 259; Ketchum v. Smith, 
ZOU Oat mise odo. 

[a] Extent of this view.—It 
seems that the grantor in a deed 
is estopped, by a recital therein of 
a specific consideration moving di- 
rectly from the grantee, from deny- 
ing that fact. But if such a recital 
does not estop the grantor, as to 
the fact recited, the evidence to con- 
trovert it should be of such a char- 
acter as clearly to disprove it. Den- 
misoniey. Biya Barb. (GN.ey.). 610: 

85. U. S.—McCalla v. Bane, 45 
Fed. 828; Powell v. Monson, etce., 
Nites Ooo he Cas: INO: Idsbo eo 
Mason 347. 

Ala.—Goodlett v. Hansell, 66 Ala. 
151; Dugger v. Tayloe, 46 Ala. 320. 

Cal.— Rhine v. Ellen, 36 Cal. 362; 
Hendrick v. Crowley, 31 Cal. 471; 
Coles v. Soulsby, 21 Cal. 47. 

Fla.—Campbell v. Carruth, 32 Fla. 
264, 13 S 432. 

Jll.— Leonard v. Springer, 98 Ill. A. 
530. 

ind:—-German), “Mut? “iis, (Co. tv. 
Grim, 32 Ind. 249, 2 AmR 341; Guard 
v. Bradley, 7 Ind. 600. 

Iowa.—Rynear v. Neilin, 3 Greene 
310. 

Ky.—Norris_ v. Dana 
317, 35 AmR 1388. 

Me.—Morrill v. Robinson, 71 Me. 
24; Goodspeed v. Fuller, 46 Me. 141, 
71 AmD 572; Hammond v. Woodman, 
41 Me. 177, 66 AmD 219. 

Md.—Kreps v. Kreps, 91 Md. 692, 
47 A 1028. } 

' Mich.—Quirk yv. Thomas, 6 Mich. 
76. 
Minn.—McKusick  v. 


County, 16 Minn. 151. 


Norris, 9 


Washington 


[21C.J.] 1093 


he assumes to act is not estopped to deny his au- 
thority as recited in the deed.*2 
- under a deed executed under a power of attorney 
estopped by the recitals of the power of attorney 
to show a title in the attorney different from that 
which the power represents him to have.33 
(3) Consideration. 
early cases the recital of consideration in a deed 


Nor are claimants 


According to a few 


The true rule, however, would ap- 


pear to be that the recital is binding for the pur- 
pose of giving effeet to the operative words of the 
deed, and that the grantor may not question the 
reality or adequacy of the consideration for the 
purpose of defeating the conveyance;** but that for 
any other purpose it may be shown that the con- 
sideration was not paid in whole or in part, or that 
it was not paid as expressed in the deed but in some 


‘fA receipt is always open to ex- 


planation, and this acknowledgment, although un- 
der seal, is nothing more than a receipt, for the 


Miss.—Day: v. Davis, 64 Miss. 253, 
8 S 203. 

Mo.—Winningham vy. Pennock, 36 
Se A. 688; Bobb v. Bobb, 7 Mo. A. 

N. H.—Farrington vy. Barr, 36 N. 
H. 86; Horn v. Thompson, 21 N. H. 
562; Buffum vy. Green, 5 N. H. 71, 20 
AMD cb 62 en 

N. J.—Bolles v. Beach, 22 N. J. L. 
680, 538. AmD 263. s 

N. Y.—Beach v. Cooke, 28 N. Y. 
508, 86 AmD 260; Stackpole v. Rob- 
bins, 47 Barb. 212; Arthur v. Arthur, 
10 Barb. 9; Bolton v. Jacks, 29 N. Y. 
super. 166; Grout v. Townsend, 2 
Hill 554 [aff 2 Den. 336]; Commercial 
Bank v. Norton, 1 Hill 501; McCrea 
v. Purmort, 16 Wend. 460, 30 AmD 
ae U. S. Bank v. Housman, 6 Paige 

Pa.—Pennsylvania Salt Mfg. Co. 
v. Neel, 54 Pa. 9. 

S. C.—Rountree y. Lane, 32 S. C. 
160, 10 SE 941. 
ee ae ee v. Davenport, 6 Lea 
80. : 

Tex.—Kahn vy. Kahn, 94 Tex. 114, 
58 SW 825 [rev (Civ. A.) 56 SW 
946]; Gould v. West, 32 Tex. 338. 

Ont.—Allnutt y. Ryland, 11 U. C. 
Creer 3005 

[a] Consideration clause is open 
to explanation, but in an action on 
a covenant of warranty brought by 
one to whom the grantee in the deed 
has conveyed, the grantor is not at 
liberty to show the consideration 
paid for the land to be less than 
the sum expressed in the deed. Il- 
linois Land, ete., Co. v. Bonner, 91 
Gh alaled 

36. U. S.—Mills v. Dow, 133 U. S. 
423, 10 SCt 413, 33 L. ed. 717; U. S. 
Bank fy.) Lee, 29E Cash No 9224%5 
Cranch C. C. 319; Godfrey v. Beards- 
ley, 10 F. Cas. No. 5,497, 2 McLean 
412; Taggart v. Stanbery, 23 F. Cas. 
No. 13,724, 2 McLean 543. 

Ala.—Mobile Sav. Bank v. Mc- 
Donnell, 39 y Ata) 434.5 8% S¥e1ste Ls 
AmSR 137, 9 LRA 645; Steed v. Hin- 
son, 76 Ala. 298. 

Cal.—Rhine v. Ellen, 36 Cal. 362; 
Peck v. Vendenberg, 30 Cal. 11; Ir- 
vine v. McKeon, 23 Cal. 472; Coles 
v. Soulsby, 21 Cal. 47; Spear v. Ward, 
20 Cal. 659; Bennett vy. Solomon, 6 
Cal. 134. 

Colo.—Hubbard  v. 13 
Colo2 ATAI1G, 5% Pass: 

Conn.—Meeker y. Meeker, 16 Conn. 
383; Belden v. Seymour, 8 Conn. 304, 
21 AmD 661. 

D. C.—Somerville v. Lee, 1 Hayw. 
SEE 30% 

Ga.—Harwell v. Fitts, 20 Ga. 723. 

Tll.—Koch y. Roth, 150 Ill. 212, 37 
NE 317; Union Mut. L. Ins. Co. v. 
Ketchoff, 133 Ill. 368, 27 NE 91; If- 
linois Land, ete., Co. v. Bonner, 91 
Lia Norris: vo Tilson, Si Tie 
607. 
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seal gives it no additional solemnity.’’ ** 
Date. Where the date of an in- 


[§ 78] (4) 


strument is immaterial, as is frequently the ease, 
a party is not concluded by his signature to show 
that the date thereof is not the true one.*$ 
other hand, if the date is material and injustice | 
would result from a denial of the date as recited | 
in the instrument, the party will be estopped to 


deny the date.®® 
[§ 79] 


Thompson y. Allen, 12 Ind. 539; 


French y. Arnett, 15 Ind. A. 674, 44) 


NE 551. 

Iowa.—Trayer v. Reeder, 45 Iowa 
272; Rynear v. Neilin, 3 Greene 310. 

Ky.—Gully v. Grubbs, 1 J. J. 
Marsh. 387; Hutchison v. Sinclair, 7 
T. B. Mon. 291; Burdit v. Burdit, 2 
A. K. Marsh. 143; Gordon y. Gordon, 
1 Metc. 285. 

Me.—Barter vy. Greenleaf, 65 Me. 
405; Bassett v. Bassett, 55 Me. 127; 
Goodspeed v. Fuller, 46 Me. 141, 71 
AmD 572; Burbank v. Gould, 15 Me. 
118; Emmons vy. Littlefield, 13 Me. 
233 [dist Steele v. Adams, 1 Me. 1]; 
Schillinger v. McCann, 6 Me. 364. 

Md.—Higdon vy. Thomas, 1. Harr. 
& G. 139; Lingan v. Henderson, 1 
Bland 236; Elysville Mfg. Co. v. 
Okisko Co., 1 Md. Ch. 392. 

Mass.—Goward v. Waters, 98 
Mass: 596; Clapp v. Tirrell, 20 Pick. 
247; Wilkinson v. Scott, 17 Mass. 
249; Davenport v. Mason,.15 Mass. 
85 


5. 
Miss.—Parker vy. Foy, 43 Miss. 260, 


55 AmD 484. 
Mo.—Wood vy. Broadley, 76 Mo. 23, 
43 AmR 754; Rabsuhl v. Lack, 35 


Mo. 316; Dickson y. Anderson, 9 Mo. 
156; Bridges v. Russell, 30 Mo. A. 
258. 


N. H.—Buffum vy. Green, 5 N. H. 
71, 20 AmD 562; Morse v. Shattuck, 
4 N. H. 229, 17 AmD 419. 

N. J.—Bolles v. Beach, 22 N. J. L. 
680, 53 AmD 263; Stearns v. Stearns, 
23. N.. J. Eq. 167; Herbert yv. Sco- 
field, 9 N. J. Eq. 492. 
> Ns Y.—Arnot -v.° Erie -R.. Coz 67 


N. ¥. 315; Baker v. Union Mut. L. 
Ins. Co., 43 N. Y. 283; Halliday v. 
Hart, 30 N. Y. 474; Bingham v. 


Weiderwax, 1 N. Y. 509; Anthony v. 
Harrison, 14 Hun 198 [aff 74 N. Y. 
613 mem]; Sanford vy. Sanford, 61 
Barb. 293, 5 Lans. 486; Rosboro v. 
Peck, 48 Barb. 92; Stackpole v. Rob- 
bins, 47 Barb. 212; McNulty v. Pren- 
tice, 25 Barb. 204; Fellows v. Em- 
peror, 13 Barb. 92; Graves vy. Porter, 
11 Barb. 592; Rose v. Rose, 7 Barb. 
174; Averill v. Loucks, 6 Barb. 19; 
Frink vy. Green, 5 Barb. 455; Walcott 


v. Ronalds, 2 Rob. 617; Murray v. 
Smith, 8 N. Y. super. 412; Barnum 
v. Childs, 3 N. Y. super. 58: Baker 


v. Connell, 1 Daty 469; Henderson v. 
Fullerton, 54 HowPr 422; Goodell v. 
Pierce, 2 Hill 659; Grout v. Town- 
send, 2 Hill 554: Hull v. Adams, 2 
Den. 306 [rev 1 Hill 601]; McCrea v. 
Purmort, 16 Wend. 460, 30 AmD 103; 
Whitbeck v. Whitbeck, 9 Cow. 266, 
18 AmD 503; Bowen v. Bell, 20 
Johns. 338, 11 AmD 286; Shephard v. 
Little, 14 Johns. 
deau, 3 Bradf. Surr. 13. 

N. C.—Long vy. Freeman, 114 N. C. 
567, 19 SE 697; Smith v. Arthur, 110 
N. GC. 400, 15 SE 197; Robbins v. 
Love, 10 N. C. 82. 


| 


210; Upson y. Ba-| 
| lars and love and affection, and mak- 


(5) Seal. Where an instrument is de- 
livered to an obligee or grantee without seals, a | 


Ind.—Aurora v. Cobb, 21 Ind. 492;;131, 14 AmD 669; Hamilton v. Me- ; 


Oh.—Ranney v. Hardy, 43 Oh. St. 
157, 1 NB 3523. 

Or.—North American _ Securities 
Co. v. Cole, 61 Or. 1, 118 P 1032 [cit 
Cyc]. 

Pa.—Eshelman’s Est., 143 Pa. 24,| 
21 A 905; Tonkin v. Baum, 114 Pa.} 
414, 7 A 185; Byers v. Mullen, 9 


Watts 266; Allison v. Kurtz, 2 Watts 


185; Watson yv. Blaine, 12 Serg. & R. ‘her. 


| deavored 
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On the | [§ 80] (6) 
| 


|Guire, 3 Serg. & R. 355; Jordan v. | 
Cooper, 3 Serg. & R. 564; Depew v. 
| Clark, 1 Phila. 432. 

S. C—Daniels v. Moses, 12 S. C. 


130; Curry v. Lyles, 20 S. C. L. 404. 
Tenn.—Perry vy. Central Southern 
R. Co., 5 Coldw. 138. But see Battle 
vy. Clairborne, 133 Tenn. 286, 
SW 584 (holding that _in the absence 
of fraud or the intervention of 
rights of third persons, a deed sui- 
ficient in form to pass title and re- 
citing a valuable consideration es- 
tops the grantor and his represen- 
tatives to deny that such consider- 
ation was paid). 
Tex.—Smith .v. Dunman, 9 Tex. 
Civ. A. 319, 29 SW 432. 
Vt—Thayer y. Viles, 23 Vt. 494; 
Lazell y. Lazell, 12 Vt. 443, 36 AmD 


352. 

Va.—Wilson vy. Shelton, 9 Leigh 
(86 Va.) 342; Harvey v. Alexander, 
i Rand. (22 Va.) 219. 10 AmD 519. 

Wis.—Crowe v. Colbeth, 63 Wis. 
643, 24 NW 478. 2 

Dewey, 1 B. & G 


Eng.—Baker ~ v. 


703,-8 ECL 297, 107 Reprint 545; 
Potts v. Nixon, 5 Ir. C. L. 45; Rex 
v. Seammonden, 3 T. R. 474, 100 


Reprint 685. 

N. B.—Bishop v. 
B. 68. 

Ont.—Smith v. McCallum, 34 U. C. 
Q. B.-479: MeBride y. Parnell, 4 U. 
CQ BOO sk 152. 

[a] No contradiction of deed.— 
(1) Other consideration than that 
expressed in a deed, may be given 
in evidence under particular circum- 
stances, and where it does not con- 
tradict the consideration expressed. 
Steele v. Worthington, 2 Oh. 182. 
(2) When the consideration money 
is expressed in a deed of convey- 
ance to be paid by the grantee, evi- 
dence that the money belonged to a 
third person does not go to contra- 
dict the deed. Pritchard v. Brown, 
4 No ASST SIE AmD 431: 

{b] Rule not applied.—(1) If a 
deed recites a valuable .consideration 
the grantor is estopped to show a 
good consideration such as a gift 
for natural love and affection. Hol- 
loway v. Vincent, 143 Mo. A. 434, 
128 SW 1009. (2) A decedent prom- 
ised his daughter that, if she would 
live with him during his life, he 
would leave her the property in con- 
troversy. Thereafter he contracted 
to convey the property to plaintiff, 
and later, while on his deathbed, en- 
unsuccessfully to get 
plaintiff to surrender his rights in 
the property. He then conveyed the 
property to the daughter by a deed 
reciting a consideration of five dol- 


Robinson, 12 N. 


ing no reference to plaintiffs con- 


| tract, and the daughter, though hav- 


ing full knowledge thereof, never 
claimed during the father’s lifetime 
that the deed to her was based on 
a consideration other than that ex- 
pressed. It was held that the 
daughter, after her father’s death, 
could not contradict the considera- 
tion in the deed and claim that the 
same was not voluntary, but was in 


180 | 


ae ea 
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recital therein that it is sealed does not, in the ab- 
sence of statute, make it a specialty or estop 
obligor or grantor from denying that he is lable 
as on a sealed instrument.*° 


the 


Description. Recitals simply by 


way of description of the land intended to be con- 
veyed, while admissions as to the identity of the 
land,*t do not raise an estoppel as to other mat- 
ters, such as the quality of the land ** or the title 
thereto.** A ‘grantee is ordinarily bound by the 
deseription contained in his deed and is estopped 


156, 64 A 938. 
Wilkinson y. Scott, 17 
| 249, 256. 7 

38. Pascault vy. Cochran, 34 Fed. 
358; Dyer vy. Rich, 1 Mete. (Mass.) 
180; Comings v. Wellman, 14 N. H. 


Mass. 


287; Tompkins.v. Corvin, 9 Cow. 
| (N. ¥.) 255; Jackson v. Bard, 4 
|} Johns. (N. Y.) 230, 4 AmD 267; 


Jackson vy. Schoonmaker, 2 
(CN. Y.) 230. See also Deeds §§ 7 
220; Evidence § 1608. - 

[a] Beason for rule—‘The date 
is unimportant. The execution and 
delivery is the important time from 
which a deed is to take effect.” 
Jackson v. Bard, 4 Johns. (N. Y.) 
230, 232, 4 AmD 267. 

39. Wilson v. Winter, 6 Fed. 16; 
Riley v. Johnson, 10 Ga. 414; Russell 
v. Peyton, 4 Til. A. 473. 
| 


[a] Thus where a mortgage al- 
though executed on Sunday without 
the knowledge of the mortgagee was 
dated, acknowledged, and. delivered 
on the following day, the mortgagor 
jis estopped to show that it was ex- 
ecated on another day which was 
Sunday, as such a proceedings would 
operate as a gross fraud upon the 


innocent party. Wilson y. Winter, 6 


Fed. 16. 
40. Fla—wWilliams v. State, 25 
Fla. 734, 6 S 831, 6 LRA 821. : 


Ili.—Chilton vy. Peo., 66 Ill. 501. 
Ind.—Deming y. Bullitt, 1 Blackf. 


241. - 
P pa poe v. Giles, 68 Me. 
60. 

Md.—State v. Humbird, 54 Md. 


327; Stabler vy. Cowman, 7 Gill. & J. 


| 

Est 

Miss.—McPherson y. Reese, 58 

Miss. 749. But see McCarley vy. Tip- 
pah County, 58 Miss. 483, 38 AmR 
338 (holding that a party complain- 
ant would not in a court of equity 
be permitted to obtain affirmative re- 
lief based upon his omission to affix 
a seal or scroll to an instrument de- 
livered by him as a sealed instru- 

| ment and containing the words “wit- 
ness my hand and seal’). : 

Pa—Maule vy. Weaver, 7 Pa. 329; 

| Taylor v. Glaser, 2 Serg. & R. 502. 

Wis.—Davis v. Judd, 6 Wis. 85. 

|} Eng.—Moore y. Jones, 2 Ld. Raym. 

| 153 , 92 Reprint 496. 

See also Deeds §§ 85, 220. 

| 


41. Brown v. Allen, 45 Me. 590; 


Fairchild v. Dunbar Furnace Co., 128 © 


Pa. 485, 18 A 443, 444; Crosswaite 
v.. Gage, 32° 0..C. Q. B..196: . See 
also Deeds §§ 61, 242; Evidence §§ 
338, 1494. 
_ a] Thus where a tract of land 
is granted in clear and unmistak- 
able terms, the grantor and those 
claiming under him are estopped to 
say in a court of law that the land 
thus described in the deed was in- 
serted by mistake and that another 
|piece of land was intended. Brown 
v. Allen, 43 Me. 590. 
j {[b] One who conveys land by cer- 
(tain metes and bounds is estopped 
| to say against his deed that the land 
| conveyed is not the land specifically 
| defined by those metes and bounds. 
| Crosswaite v. Gage, 32 U. C. Q. B. 196. 
42. Skipworth v. Green, 11 Mod. 


fulfillment of her father’s previous | 388, 88 Reprint 1106. 


eontract to convey the property to} 


Lawson v. Mullinix, 104 Md. 


43. Ill—Blair vy. Carr, 
‘362, 44 NE 720. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to claim more land than is therein described.*+ 
However, to have this effect the description, accord- 
ing to the rule governing recitals generally,*® must 


be definite and certain.*¢ 


A map referred to in a deed may serve as evi- 
, dence of the location and surroundings of the prop- 
erty to be conveyed, without operating as an estop- 
I On the other hand it may, when referred to 
in a deed as containing a correct description of 
property to be conveyed, become such a part of the 
deed as to estop the parties thereto from denying 
the correctness of such part of the contents of the 
map as is essential to the description of the prop- 


pel.*7 


erty.*8 


[§ 81] 


of the grantor or third person.*® 


Iowa.—Getchell v. Benedict, 57 
Iowa 121, 10 NW 321. 

La.—Hickman y. Fletcher, 125 La. 
788, 51 S 899, 904; Toledano’s Succ., 
42 La. Ann. 914, 8 § 604. 
ini tean v. Willcutt, 16 Gray 

Mich.—Harris v. Scovel, 85 Mich. 
32, 48 NW 1738. 

Mo.—Graham y. Olson, 116 Mo. A. 
272, 92 SW 728. 

N. H.—Great Falls Co. v. Worster, 
15 N.'H. 412. 

N. Y.—Edmonston vy. Edmonston, 
13 Hun 133; Prindle v. Beveridge, 7 
hans. 225 faff 58 N. “Y.*592]. 

[a] Title of adjacent owner.— 
Bounding the premises conveyed by 
the land of a person named will not 
estop the grantee to deny the title 
of such person to the adjoining 
land. Great Falls Co. v. Worster, 15 
INESH 4a2ie 

44, U. S—Beach Front Hotel Co. 
v. Sooy, 197 Fed. 881, 118 CCA 579. 

Ala.—Pendrey vy. Godwin, 188 Ala. 
565, 66 S 43. 

Del.—Doe v. Howell, 6 Del. 178. 

Ill.—Mann v. Elgin, 24 Ill. A. 419. 

Mich.—Thompson v. Smith, 96 

» Mich. 258, 55 NW” 886. 

Tex.—Smith v. Bunch, 31 Tex. Civ. 
A. 541, 73 SW. 559. 

Wash.—State vy. Forrest, 12 Wash. 
488, 41 P 194; Dearborn vy. Moran, 2 
Wash." ' 405, 27 P (230; Kenyon v. 
Squire, 2 Wash. 404, 28 P 1025; 
Kenyon v. Knipe, 2 Wash. 394, 27 P 
227, 13 LRA 142. 

Man.—Peterson 
Co., 23 Man. 136, 
WestLR 19 [rev 
WestLR 398]. 

[a] Thus (1) a claimant under a 
deed describing the property con- 
veyed as a certain designated block 
is estopped to show that the land is 
not a part of such block. Thompson 
v. Smith, 96 Mich. 258, 55 NW 886. 
(2) Where the land conveyed is 
clearly defined, the deed does not 
pass by estoppel land without its 
description which the grantor mis- 
takenly thought he had conveyed to 
others by a former deed. Smith_v. 
Bunch, ‘81 Tex. Civ. A. 541, 73 SW 
559. (3) A deed conveying property 
by reference to a plot or map there- 
of adopts such plot or map, and one 
holding thereunder is estopped from 
claiming any rights beyond the plot- 
ted boundaries of his lot. State v. 
Forrest, 12 Wash. 483, 41 P 194. 

[b] Claim of title otherwise than 
under deed may be made. Prewitt v. 
Wilborn, 184 Ky. 638, 212 SW 442. 

45. See supra § 69. 


v. Bitulithic, etce., 
12 DomLR 444, 24 
7 DomLR 586, 22 


(7) Exceptions or Reservations. 
grantee in a deed will be concluded by. recitals 
therein limiting the quantity or extent of the in- 
terest conveyed and making reservations in favor 
But the grantee 
will not be estopped by such reservation or exception 
from setting up title to the reserved interest after- 
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The 
[§ 83] 


rule ** parties 


Sooy, 197 Fed. 881, 118 CCA 579. 
Pie Del.—Doe v. Wright, 7 Del. 

Ill. Badger vy. Batavia Paper Mfg. 
Cok, TOMI 302. 

Ky.—Sandy River Cannel Coal Co. 
v. White House Cannel Coal Co., 72 
SW 298, 24 KyL 1653. 

Me.—Knight v. Mains, 12 Me. 41. 
Bee a ae a v. Dakin, 10 Mete. 

N. H.—Hunt v. Wright, 47 N. H. 


396, 938 AmD 451. 
N. J.—Sheppard v. Hunt, 4 N. J. 


Eq. 277 (reservation of rent). 

N. Y.—Rosseel v. Wickham, 36 
Barb. 386. i 

N. C.—Raby v. Reeves, 112 N. C. 
688, 16 SE 760. 

Pa.—Ehret v. Gunn, 166 Pa. 384, 


31 A 200; Olwine v. Holman, 23 Pa. 
279. 


[a] Reservation of dower.—Doe 
v. Wright, 7 Del. 49; Knight v. 
Mains, 12 Me. 41. 

[b] Reservation of mineral 


rights.—Sandy River Cannel Coal Co. 
v. White House Cannel Coal Co., 72 
SW 298, 24 KyL 1653. 

{c] Reservation of rent.—Shep- 
pard v. Hunt, 4 N. J. Eq. 277; Raby 
v. Reeves, 112 N. C. 688, 16 SE 760. 

{d] Reservation of road.—Sandy 
River Cannel Coal Co. v. White 
House Cannel Coal Co., 72 SW 298, 
24 KyL 1653. 

{e] Reservation of water right.— 
Geddard v. Dakin, 10 Metc. (Mass.) 
94. s 

50. Moore v. Lord, 50 Miss. 229; 
Champlain, etc., R. Co. v. Valentine, 
19 Barb. (N. Y.) 484; Fisher v. Cid 
Copper Min. Co., 94 N. C. 397. 

51. “Ark——St.. Louis; ete:, R. Co. 
v. Budd, 112 Ark. 105, 165 SW 265; 
Mooney v. Cooledge, 30 Ark. 640. 

1ll.— Chicago, etc., R. Co. v. Abbott, 
‘215 Ill. 416, 74 NE 412. 

Minn.—Ambs v. Chicago, etc, R. 
Co., 44 Minn. 266. 46 NW 321. 

N. Y.—wWilson v. Ford, 148 App. 
Div. 307, 1338 NYS 33 [rev on other 
grounds 209 N. Y. 186, 102 NE 614]. 

R. I.—Chenevert v. Larame, 108 A 
589. 

Tenn.—McDonald v. Lusk, 9 Lea 
654. 

See also Deeds §§ 66, 346; Bvi- 
dence § 1498. 

fa] Thus (1) the description in 
a deed of lands excepted from the 
conveyance, as having been con- 
veyed to another, does not estop the 
grantor, nor one to whom he shall 
convey the excepted lands, from al- 
leging that no such conveyance as 
recited had been made. Ambs_ v. 


46. Kitteridge Vv. Ritter, 172 | Chicago, ete, R. Co., 44 Minn. 266, 
Iowa 55, 151 NW 1097. 46 NW 321. (2) A recital in a deed 
47. Beach Front Hotel Co. v.|that a part of the land described 


Sooy, 197 Fed. 881, 118 CCA 579. 
48. Beach Front Hotel Co. 


{had been conveyed to another, — 
v.|serted for the purposo of excepting |584, 66 AmSR 306; Stevens v. Shan- 


in- 
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ward acquired, and through a source hostile to the 
title of the grantor.5° 
excepting out of the conveyance lands embraced 
therein, must, to work an estoppel, be as definite 
and descriptive as are required by law in a deed 
of conveyance, either by their presence in the deed 
relied on as an estoppel, or by reference to another 
in which they are sufficiently set out. A grantee 
under a deed containing a reservation or exception 
in favor of a stranger to the conveyance is not 
estopped to deny its efficacy.®? ] 
(8) Recital of Prior Agreement. A res 
cital in a deed that a certain. agreement had been 
previously made between the parties is equivalent 
to making the agreement anew and will estop the 
parties from saying that there was no agreement.53 
2. In Mortgages. 


And the recitals of a deed, 


Under the general 


to a mortgage are estopped to 
deny the material recitals which the instrument 
contains;°° such as recitals as to the considera- 


such part out of the grant, but void 
for uncertainty, will not operate as 
an estoppel against the grantee in a 
subsequent action to recover the 
land referred to in the recital. 
Mooney v. Cooledge, 30 Ark. 640. 

{b] Recital of exception as to 
right of way.—(1) That a prior home- 
steader conveyed land by deed, 
reciting in the description an excep- 
tion as to the rigit of way of a 
subsequently incorporated railroad, 
claiming under the act of congress of 
March 3, 1875, was merely a recog- 
nition of its occupancy of some part 
of the land, but not a concession of 
its right to hold a strip of any speci- 
fied width, so that a grantee of the 
entryman was not estopped to deny 
the road’s claim to a two hundred- 
foot right of way. St. Louis, ete, 
R. Co. v. Budd, 112 Ark. 105, 165 SW 
265. (2) But where conveyances 
from common grantor to plaintiffs 
and their predecessors contained 
clauses subjecting the land to right 
of way to defendant’s lands, defin- 
ing the location and extent of right 
of way, such clauses notified plain- 
tiffs and their predecessors of its ex- 
istence, and estopped them from dis- 
puting it in so far as lawfully ap- 
purtenant to defendant’s land. Chen- 
evert v. Larame, (R. I.) 108 A 589. 

52. Beardslee Vv. New Berlin 
Light, ete., Co., 207 N. Y. 34, 100 NE 
434, AnnCas1914B 1287. 

[a] Reason for rule.—‘It is urged 
that the grantee under a deed con- 
taining a reservation or exception is 
estopped from denying the efficacy 
of such exception or reservation. If 
that were the law there would be 
nothing left of the doctrine that a 
reservation to a stranger is inopera- 
tive, and that a stranger takes noth- 
ing under it.” Beardslee v. New 
Berlin Light, ete., Co., 207 N. Y. 34, 
41, 100 NE 434, AnnCas1914B 1287. 

53. Ball v. Hancock, 82 Ky. 107; 
State Bank v. Vance, 4 Litt. (Ky.) 
168; Jewell v. ~—, 1 Rolle 408, 81 
Reprint 571. 

54. See supra § 68. 

55. Ark.—Benson vy. Files, 70 Ark. 
423, 68 SW 493. 

Cal.—National Hardware. Co. v. 
Sherwood, 165 Cal. 1, 130 P 881; 
Martar Vv. Hall,..3) Cal. 2633, ‘Trope -vz 
Kerns}, 3. Gali Unrep:Cas: 47,.120) +P 
82. . 
, Conn.—Robinson v. Cross, 22 Conn. 

71. 

Ga.—Marable v. Mayer, 78 Ga. 60; 
Usina v. Wilder, 58 Ga. 178; Sumner 
v. Bryan, 54 Ga. 6138. 

Tll.—De Witt County School vy. 


Wilson 2 lori ill 352, wi4> NB S75: 
Roderick v. McMeekin, 204 Wl. 625, 
68 NE 473; Monmouth Second Nat. 


Bank v. Gilbert, 174 Ill. 485, 51 NE 


1096 [21C.J.] 


tion,®* the indebtedness,*” the existence °® and nature 
of property mortgaged,®® the title °° or interest and 
estate mortgaged,*' the nature and identity of the 
mortgagor,®? and prior encumbrances.®* 
the case of deeds ** the rule does not extend to mere 
descriptive matter, statements, or recitals which are 
immaterial or merely evidentiary and not contra- 
dictory or essential to the purposes of the instru- 
ment;®* recitals of this character may be contra- 
dicted by either the mortgagor or mortgagee.®> And 


330, 43 NE 350; Bal- 
lou v. Jones, 37 Ill. 95; Chrisman v. 
Matthews, 2 Ill. 148, 26 AmD 417; 
Terre Haute Trust Co. v. Wells Whip 
Co., 210 Ill. A. 602; Brokaw v. Field, 
33 Ill. A. 188 [aff 148 Ill. 654, 37 NE 


80]. 
Ind.—Mallett v. Page, 8 Ind. 364. 


nahan, 160 Ill. 


Iowa.—Bisby v. Walker, 169 NW 
467, 171 NW 152. 
Kan.—Moffatt v. Fouts, 99 Kan. 


118, 160 P1137. 

Ky .—Mitchell vy. Kinnaird, 29 SW 
309, "34 SW 226, 17 KyL 1250. 

La.— Robinson v. Atkins, 105 La. 
790, 30 S 281. 

Mass.—Bridge  v. 
Mass. 219. 

Mich.—-Smith vy. Graham, 34 Mich. 
302. 

Minn.—Carson v. Cochran, 52 
Minn. 67, 53 NW 1130. 

Mo.—Taylor v. Saugrain, 1 Mo. A. 


Wellington, 1 


312. 

N. H.—Fletcher -v. Chamberlin, 61 
N. H. 438. 

N. J.—Combs v. Brown, 29 N. J. L. 
36. 

N. Y.—Todd v. Eighmie, 4 App. 
Div. 9, 88 NYS 304. 

Oh.—-Kelley v. Stanbery, 13 Oh. 
408. 

Okl.—Nation. v. Planters’, ete:, 
Bank, 29 Okl. 819, 119 P 977%. 

R. I—Burke v. Barnum, 40 R. I. 
71, 99 A 1027. 

Tenn.—Morgan v. Cooper, 1 Head 


430. 

Tex.—Willis v. Lockett, (Civ. A.) 
20 SW 419. 

W. Va.—Coal River 
Webb, 3 W. Va. 438. 


Nav. Co. v. 


Eng.—Heath var Orealock, “lat Ry. 
10 Ch. 22. 
{a] Continuance of possession 


under mortgage.—A creditor accept- 
ing a mortgage from his debtor as a 
substitute for a bill of sale previ- 
ously given to secure the debt, and 
under which he had possession, is 
estopped to assert, as against other 
creditors, that his possession con- 
tinued under the mortgage, which re- 
eites that the mortgagor is pos- 
sessed of the property. Monmouth 
Second Nat. Bank v. Gilbert, 174 Ill. 
485, 51 NE 584, 66 AmSR 308 [rev 70 
TAZ os I 

[b] The heirs of a mortgagee are 
estopped by a recital in the mort- 
gage that the mortgagee had pre- 
viously conveyed the premises to the 
mortgagor to deny the existence of 
the deed. Todd v. Highmie, 4 App. 
Div. 9, 38 NYS 304. 

56. See cases infra this note. 

{a] Rule applied.—(1) A _ recital 
of a consideration sin a mortgage 
estops the mortgagor, or his repre- 
sentatives, from alleging that it was 
made without consideration. Norris 
v. Norris, 9 Dana (Ky.) 317, 35 AmD 
138. (2) And where a mortgage con- 
tains a recital that a designated 
amount is due on the mortgage for 
principal, interest and costs, it can- 
not be shown that a smaller sum is 
in reality due. In re Forsyth, 11 
TUL Nets. Lavo ade = 2eedre vie ERODS 
'N. S. 687]. (8) But if the consid- 
eration was illegal this fact may be 
alleged and the recital denied. Nor- 
ris ve Norris, 9) Dana) CKy..)) (317,935 
AmD 1388. (4) And the mortgagor 
is not estopped to show a partial 
failure of consideration. Jones v. 


ESTOPPEL 


But as in 


stitution,®* 


Jones, 20 Iowa 388. 
57. Brokaw v. Field, 33 Ill. A. 138 
[aff 148 Ill. 654, 37 NE 80]. 
58. Marable v. Mayer, 78 Ga. 60. 
[a] Chattels—Where a mortga- 


‘gor by his mortgage sets forth a cer- 


tain stock of goods, locating them 
at a certain house, he is estopped 
from denying the truth of the same, 
or claiming that the mortgage is il- 
legal because there were no such 
goods. Marable v. Mayer, 78 Ga. 60. 

59. Ballou v. Jones, 37 Ill. 95 
(where the lessee of a town lot, hav- 
ing erected a building thereon sup- 
ported by posts set in the ground, 
under a provision in the lease that 
he might remove all buildings at the 
end of the term, makes a chattel 
mortgage upon such building, de- 
scribing it as personal property, he 
and also all persons claiming under 
him, will be estopped from denying 
that such building is personal prop- 
erty, as against all persons claiming 
under said mortgage). 

60. See cases infra this note. 

[a] The mortgagor is estopped to 
deny his title as recited in the mort- 
gage. Hoeck v. Greif, 142 Cal. 119, 75 
P 670; Wilson v. Alston, 122 Ala. 
619, 25 S 225; Simson v. Eckstein, 22 
Calpe s0s  Rartar ve Hall saCal 263 
King v. Kilbride, 58 Conn, 109, 19 A 
519; Robinson y. Cross, 22 Conn. 171; 
Atlas Tack Co. v. Exchange Bank, 
111, Ga. -703;° 36 SE..939; Usina’ v. 
Wilder, 58 Ga. 178; Woods v. Soucy, 
184 Ill. 568, 56 NH 1015; Stevens v. 
Shannahan, 160 Ill. 330, 43 NE 350; 
Terre Haute Trust Co. v. Wells Whip 
Co., 210 Ill. A. 602; Scobey v. Kin- 
ningham, | 131.-Ind.. 552, \31 “NE. 355; 
Pancoast v. Travelers Ins. Co., 79 


Ind. 172; French y. Blanchard, 16 
Ind. 148; Findlay v. Kettleman, 14 
Iowa 173; Mitchell vy. Kinnaird, 29 


SW 309, 17 Kyl 1250; Robinson v. 
Atkins, 105 La. 790, 30 S 231; Bridge 
v. Wellington, 1 Mass. 219; Dodge v. 
Kennedy, 93 Mich. 547, 53 NW 1795; 
Smith v. Graham, 34 Mich. 302; Car- 
son vy. Cochran, 52 Minn. 67, 53 NW 
1130; Taylor v. Saugrain, 1 Mo. A. 
312; Fletcher v. Chamberlin, 61 N. 
H. 4388; Gotham y. Gotham, 55 N. H. 
440; Union Dime Sav. Inst. v. Wil- 
mot, 94 N. Y. 221, 46 AmR 137; Par- 
kinson y. Sherman, 74 N. Y. 88, 30 
AmR 268; Freeman vy. Auld, 44 N. Y. 
50; Wilson v. Wilson, 32 Barb., 328. 

[b] Mortgagee estopped.—Where, 
after certain land had been conveyed 
to school trustees in settlement of a 
mortgage securing a loan of school 
moneys, the trustees accepted a 
mortgage on the land, reciting that 
the grantor has a good title to the 
land “from said trustees, and that 
the same is free and clear of all 
encumbrances,” the trustees were 
thereby estopped more than _ forty 
years thereafter to assert, as against 
the mortgagor’s ultimate grantee, 
that the mortgagor had no title. 
De Witt County School v. Wilson, 215 
Tll. 352, 354, 74 NE 375. 

61. Trope v. Kerns, 3 Cal. Unrep. 
Cas. 47, 20 P 82; Bisby v. Walker, 
(lowa) 169 NW 467, 171 NW 152. 

[a] Having pledged the entire 
estate, the mortgagor will not be 
heard to say that only a contingent 
interest has been covered by the 
mortgage instead of the entire es- 
tate as pledged and as held by her 


[§ 84] 3. In Bonds—a. 
material recitals in a bond estop both principal ®* 


[§§ 83-84. 


where the organic law of a state forbids the fixing 
on homesteads of lens other than such as are there- 
by expressly permitted, one who executes a mort- 
gage or trust. deed on homestead property is not 
estopped by recitals in the conveyance that the 
land therein deseribed is not his homestead since 
to hold otherwise would, in effect abrogate the con- 


General Rule. The 


. 


at the time the contract is sought 
to be enforced. Bisby v. Walker, 
(lowa), 169 NW 467, 171 NW 152. 

62. Willis v. Lockett (Tex. seh 
A.), 26 SW 419. 

[a] Description of mortgagor.— 
Where a,deed conveying land to a 
partnership recites that the partner- 
ship consists of two named persons, 
and one of such persons mortgages 
the same in the firm name by a 
trust deed reciting that the firm is 
composed of said two persons, said 
person is estopped, as against the 
mortgagee, to assert that the firm 
consisted of himself alone. Willis 
v. Lockett, (Tex. Civ. A.), 26 SW 419. 

63. See cases infra this note. 

[a] A mortgagee who accepts a 
mortgage which recites that it is 
subject to another mortgage on the 
same property is estopped thereby, 
and he may not defeat or impair 
such other mortgage by denying its 
priority or validity at the time he 
took it to the amount of it as re- 
cited in his own mortgage. National 
Hardwood Co. v. Sherwood, 165 Cal. 


1, 130 2° $81; Moffatt v.rshouts; 99 
Kans 118,.75160 BP 141.3%: Nation > v- 
her amass Bank, 29 Okl. 819, 119 P 
Lite 

64. See supra § 70. 

65. Cal.—Parke, etc., Co. v. White 
tte Lumber Co., 110 Cal. 658, 43 


Colo.—International Trust Co. v. 
Palisade Light, etc., Co., 60 Colo. 397, 
153 P 1002. B 

Ill.— Gilbert v. Sprague, 106 Ill. 
444, 68 NE 993 [rev 88 Ill. A. 508]; 
Terhune v. Matson, 40 Ill. A. 296. 

Ky.—Robinson, ete, Co. v. Ran- 
dall, 147 Ky. 45, 148 SW 769; Porter 
v. Green, 9 SW 401, 10 KyL 484. 

Mass.—Gilson vy. Nesson, 208 Mass. 
368, 94 NE 471, 472. 


N. Y.—Chandler v. Bunn, 

167. 

Ont.—Re Shields, 14 OntWN 205. 
'{a] “Chattel mortgage” written 


on a deed of trust after delivery has 
no evidentiary value in determining 
the instrument’s character, and will 
not estop the trustee from asserting 
that the property embraced therein 
was realty. International Trust Co. v. 
Palisade Light, etc., Co., 60 Colo. 397, 
153: P* 1002. 

[b] “Widow” written after a 
mortgagor’s name does not estop her 
to show that she was married, de- 
feating foreclosure. Robinson, etce., 
Co. v. Randall, 147. Ky. 45, 143 SW 


769. 

66. See cases supra note 65. 

67. Texas Land, etc., Co. v. Bla- 
lock, 76 Tex. 85, 13 SW 12; Pellat 


v. Decker, 72 Tex. 578, 10 SW 696; 
Pierce v. Jones, (Tex. Civ. A.) 193 
ae Lh Se 
U. S.—Bruce v. U. S., 17 How. 
43 a 45 L. ed. 129; Brown,: ete., CO.ey: 
Ligon, 92 Fed. 8513 UW.5S..aVe McNeily, 
72 Fed. 972; Lombard Tn Vip GCOn Sve 
American Surety Co., 65 Fed. 476; 
Bowden v. Burnham, 59 Fed. 752; 
Allen v. Magruder, 1 F. Cas. No. 230. 
Ala.—Plowman v. Henderson, 59 


Ala. 559; Mitchell v. Ingram, 38 Ala. 


395; Williamson vy. Woolf, 87 Ala. 
298; Henderson v. Montgomery Bank, 
11 Ala. 855; Whitted v. Governor, 6 


Port.) 335% Strain v. Weir, 3 Stew. & 


P. 421 
Ark.—Hortsell v. State, 45 Ark. 59; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Lalor 


ie 


580, 4 NE 770; 
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and sureties®® in a bond as effectively as ma- | terial recitals in a deed estop the parties there- 


Nortin v. Miller, 25 Ark. 108; Nor- 
ris v. State, 22 Ark. 524; Edwards 
v. State, 22 Ark. 303; Fowler v. Scott, 
gi Ark, 675: Snilivan-v.,. Pierce, 10 
Ark. 500; Outlaw vy. Yell, 8 Ark. 345. 
' -Cal.—Moore v. Harl, 91 Cal. 632, 27 
P 1087; Pierce v. Whiting, 63 Cal. 
538; McMillan v. Dana, 18 Cal. 339. 


Colo.—Thalheimer vy. Crow, 13 
Colo. 939%, 22: -P%19; Schradsky,  v, 
iDunklee, "9 Colo, A= 6,748 SP. 666" 


Klippel v. Oppenstein, 8 Colo. A. 187, 
45 P 224. 

Conn.—Birdsall v. Wheeler, 58 
Conn. 429, 20 A 607; Washington 
aoty, inss (Co. ve (Colton, 26° Conn: 
42. . 


Ss ated seas v. Day, 2 Del. Ch. 
Fla.—May v. May, 19 Fla. 373. 
Ga.—Jones v. Donaldson, 19 Ga. A. 

705, 91 SE 1061. 

Ida.—State v. McDonald, 4 Ida. 

468,40 P 312, 95 AmSR 137. 
lil.—Kepley v. Peo., 123 Ill. 367, 

13 NE 512; Meserve v. Clark, 115 Ill. 

ive 427) a NPXon Wat PCO.g 180 | LIL ol 2: 

Herrick v. Swartwout, 72 Ill. 340; 

George v. Bischoff, 68 Ill. 236; Ar- 

nott v. Friel, 50 Ill. 174; Allbee v. 

Peo., 22 Ill. 533; Crisman v. Mat- 

thews, 2 Ill. 148, 26. AmD 417; Glove 

Indemnity Co. v. Kesner, 203 Ill. A. 

405; Chicago Trinity M. E. Church 

Ve Marie MSE. Chureh, 199 Ill.--A. 

580; L. W. Hubbell Fertilizer Co. v. 

Jacobellis, 199 Ill. A. 379; Spreyne 

v. Garfield Lodge No. 1, 117 Ill. A. 


253; Chicago Pressed Steel Co. v. 
Clark, 87 Ill. A. 658. 
Ind.—State v. Mills, 82 Ind. 126; 


Reeves v. Andrews, 7 Ind. 207; May 
v. Johnson, 3 Ind. 449; Miller v. 
Elliott, 1 Ind. 484, 50 AmD 475. 
Iowa.—Phenix Ins. Co. v. Findley, 
59 Iowa 591, 13 NW _ 7388. 
Kan.—Allen v. Hopkins, 62 Kan. 
175, 61 P 750; Case v. Steele, 34 Kan. 
90, 8 P 242; Case v. Schultz, 31 Kan. 
96, 1 P 269; Wolf v. Hahn, 28 Kan. 
588; Haxtun v. Sizer, 23 Kan. 310. 
Ky.—Com. v. Rasner, 175 Ky. 138, 
193 SW 1011; Brown v. Grover, 
Bush 1; Sparks v. Shropshire, 
Bush 550; Wayman vy. Taylor, 1 Dan 
527; .. Stockton vs -Turner, 7 iJ. 
Marsh. 192; Kellar v. Beeler, 4 J. J. 
Marsh. 655; Allen v. Lucket, 3 J. J. 
Marsh. 164; Rudd y. Hanna, 4 T. B. 
Mon. 528; Peddicord v. Hill, 4 T. B. 
Mon. 370; Crump v. Bennett, 2 Litt. 


YD noe 


209. 

La.—Wallace vy. Burnham, 28 La. 
Ann. 791; Frost v. White, 14 La. 
Ann. 140. 


Me.—Williamson v. Woodman, 73 
Me. 163; Augusta Bank v. Hamblet, 
35 Me. 491; Cordis v. Sager, 14 Me. 
475; Ford v. Clough, 8 Me. 334, 23 
AmD 56513. 

Md.—A4Astna Indemn. Co. v. Waters, 
110 Md. 673, 699, 73 A 712 [cit Cyc]; 
Keen vy. Whittington, 40 Md. 489, 
State v. Horner, 34 Md. 569; Hamil- 
ton v. State, 32 Md. 348; Billingsley 
v. State, 14 Md. 369; Lloyd v. Bur- 
gess, 4 Gill 187. 

Mass.—Briggs v. McDonald, 166 
Mass. 37, 48 NE 1003; Cutler v. Dick- 
inson, 8 Pick. 386. ! 

Mich.—Healy v. Newton, 96 Mich. 
228, 55 NW 666; Wheeler y. Meyer, 
95 Mich. 36, 54 NW 689; Brockway v. 
Petted, 79 Mich. 620, 45 Nw 61. ; 

Minn.—Greengard vy. Fretz, 64 
Minn. 10, 65 NW 949; Meeker County 
vy. Butler, 25 Minn. 363. — : 

Miss.—Hauenstein v. Gillespie, 73 
Miss. 742, 19 S 673, 55 AmSR 569 
[overr Thomas v. Burnes, 23 Miss. 
550, 55 AmD 154]. é 

Mo.—Lionberger v. Krieger, 88 Mo. 
160 [aff 13 Mo. A. 313]; Hundley v. 
Filbert, 73 Mo. 34; Dickson v. An- 
derson, 9 Mo. 156; Jones v. Snedecor, 
8 Mo. 390; Miller v. Bryden, 34 Mo. 
A. 602; Schnaider Brewing @olrry.. 
Niederweiser, 28 Mo. A. 233; Father 
Matthew Young Men’s Total Absti- 
nence, etc., Soc., v. Fitzwilliam, 12 


Lucas v. Beebe, 88. 


‘Grant -Ch. 


Mo. A. 445 [aff 84 Mo. 406]. 

Mont.—Parrott v. Kane, 14 Mont. 
23,.385 P 243, 

Nebr.—U. S. Fidelity, 
McLaughlin, 76 Nebr. 307, 107 NW 
57%, 109 NW 390; Commercial Nat. 
Bank v. Faser, 99 Nebr. 105, 155 NW 
601; Dunterman y. Storey, 40 Nebr. 
447, 58 NW 949; Hayden v. Cook, 34 
Nebr. 670, 52 NW 165. 

N. H.—Hall v. Brackett, 62 N. H. 
509, 18 AmSR 588. 

N. J.—Summit v. Coletta, 81 N. J. 
L. 153, 78 A 1047; Hoboken vy. Harri- 
son, 30 N. J. L. 73; Seipee v. Eliza- 
beth, 27 N. J. L. 407; Hardwick Tp. 
v. Cox, 21 N. J. L..247; State Bank 
Vv. Chéetwood, 8 N. J. I. dt. 

N. Y.—Metropolitan L. Ins. Co. v. 
Bender, 124 N. Y. 47, 26 NE 345 [rev 
41 Hun 142]; Diossy v. Morgan, 74 
INS Yee hl elanrnisoneurv.: Wilkin.) 69 
N. Y. 412; Decker v. Judson, 16 N. 
Y. 439; Haggart v. Morgan, 5 N. Y. 
422, 55 AmD 350; Severson  v. 
Macomber, 153 App. Div. 482, 138 
NYS 250; Fake v. Whipple, 39 Barb. 
339; Peo. v. McCumber, 27 Barb. 
O32eu Eis cingarv~. Elealy,sedie NEW Yo 
Super. 207; Blake v. McNamara, 9 
Mise. 212, 29 NYS 676; Coleman v. 
Bean, 14 AbbPr 38; Levi v. Dorn, 28 
HowPr 217; Wisconsin F. & M. Ins. 
Co.’s Bank v. Hobbs, 22 HowPr 494; 
Tallmadge v. Richmond, 9 Johns. 85 
[rev on other grounds 16 Johns, 307]. 

N. C.—Belo v. Forsythe County, 76 
N. C. 489. 

Oh.—Johnston vy. Oliver, 51 Oh. 
St. 6, 36 NE 458; Shroyer v. Rich- 
mond, 16 Oh. St. 455. ; 

Okl.—Berry v. White Sewing Mach. 
Co., 32 Okl. 446, 122 P 715; Blanchard 
V. Anderson,.20° Oke (82e) 4) LSP.) Le. 


etc Co; AN; 


Or.—Capitol Lumbering Co. v. 
Learned, 36 Or. 544, 59 P 454, 78 
AmSR 792. 


Pa.—Evans v. Dravo, 24 Pa. 62, 62 
AmD 359. 

R. I.—Easton vy. Driscoll, 18 R. I. 
318, 27 A 445. 

S. D.—Western Surety Co. v. 
Kelley, 27 S. D. 465, 181 NW 808; 
Custer County vy. Albrin, 7 S. D. 482, 
64 NW 533. 

a a aa mr v. Bryant, 5 Sneed 

Be 
Tex.—Parker v. Campbell, 21 Tex. 
763; Burnett v. Henderson, 21 Tex. 
588; Portis v. Parker, 8 Tex. 23, 58 
AmD 95; Borden v. Houston, 2 Tex. 
594; Kingsland vy. Harrell, 1 Tex. A. 
CivauCas. 78 7365 

Vt.—Fletcher y. Jackson, 23 Vt. 
581, 56 AmD 98. 

Va.—Gibson v. Beckham, 16 Gratt. 
(57 Va.) 821; Monteith v. Com., 15 
Gratt. (51 Va.) 172; Cordle vy. Burch, 
10 Gratt. (56 Va.) 480; Cecil v. Harly, 
LOW Gira tte 16Gb dei Vas en 2OSCOL COX BV. 
Thomas, 9 Gratt. (50 Va.) 312. 

Wash.—Thompson v. Metropolitan 
Bldg. Co., 95 Wash. 546, 164 P 222; 
Price v. Scott, 13 Wash. 574, 48 P 
634. 

W. Va.—Point Pleasant v. Green- 
lee, 683 W. Va. 207, 60 SE 601, 129 
AmSR 971; Northwestern Bank v. 
Fleshman, 22 W. Va. 317; Baltimore, 
etc., R. Co., v. Vanderwarker, 19 W. 
Va. 265; Hoke v. Hoke, 3 W. Va. 561. 

Wis.—Sprague v. Brown, 40 Wis. 
612. 

Eng.—Lainson v. Tremere, 1 A. & 
BE. 792, 28 ECL 367, 110 Reprint 1410; 
Bonner v. Wilkinson, 5 B. & Ald. 682, 
7 ECL 372, 106 Reprint 1340; Wil- 
loughby v. Brook, Cro. Eliz. 756, 78 
Reprint 988; Cullingworth’s Case, 
Godb. 177, 78 Reprint 107; Carpenter 
v. Buller, 10 L. J. Exch. 393. 

Can.—Moffatt v. Merchants’ Bank, 
11 Can.+S.'C. 46 

Ont.—Queen Ins. Co. v. Boyd, 7 
Ont. Pr. 379; Kiely v. Symth, 27 
(U. GC.) 220; Fortune v. 
Cockburn, 22 U. C. Q. B. 359. : 

[a] Consideration.—The obligor 
in a bond which expressly acknowl- 
edges a consideration is estopped to 
deny the consideration for the pur- 


pose of avoiding the bond in the 
absence of any fraud or mistake. 
Guard v. Bradley, 7 Ind. 600; Thomp- 
Son v. Buckhannon, 2 J. J. Marsh. 
(Ky.) 416; Watkins v. Robertson, 105 
Va. 269, 54 SE 38, 115 AmSR 880, 5 
LRANS 1194. 

69. U. S.—U. S. v. Morse, 218 U. 
S. 4935113 SCte 37/154 bviedhait23) 
21 AnnGas 782" Dain’ v2 0 Suelo 
Wall. 1, 21 L. ed. 491. 

Ala.—Plowman vy. Henderson, 59 
Ala. 559; Williamson vy. Woolf, 37 
rere 298; Sartin vy. Weir, 3 Stew. & P. 

Ark.—Norris v. State, 22 Ark. 524; 
Edwards v. State, 22 Ark. 303. 

Cal.—Pierce y. Whiting, 63 
538; McMillan vy. Dana, 18 Cal. 339 
Tormey v. McIntosh, (A.) 184 P 1012 

Colo.—Klippel v. Oppenstein, 8 
Colo. A. 187, 45 P 224. 

D. C.—U. S. v. Boyd, 8 App. 440. 

Fla.—May v. May, 19 Fla. 373. 


Ida.—State v. McDonald, 4 Ida: 
468, 40 P 312, 95 AmSR 137. 
Ind.—State v. Mills, 82 Ind. 126. 


Iowa.—Phenix Ins. Co. vy. Finley, 
59 Towa 591, 13 NW 738. 

Kan.—Bond v. New York Fidelity, 
etc. Co.e 103, Kamer28it) ise be 204e 
Wolf v. Hahn, 28 Kan. 588. 

Ky.—Brown v. Grover, 6 Bush 1. 

La.—Wallace v. Burnham, 28 La. 
Ann. 791. 

Me.—Ford y. Clough, 8 Me. 334, 23 
AmD 513. 
eee cra ee: v. Dickinson, 8 Pick. 


Mich.—Brockway v. Petted, 79 
Mich. 620, 45 NW 61, 7 LRA 740. 

Minn.—Bell y. Kirkland, 102 Minn. 
213, 1183 NW 271, 120 AmSR 621, 13 
LRANS 793; Olson v. Fish, 75 Minn. 
228, 77 NW 818. 

Miss.—Hauenstein y. Gillespie, 73 
Miss. 742, 19 S 673, 55 AmSR 569. 
dc Pl osree HORBEtSEr v. Krieger, 88 Mo. 

Mont.—Dackich y. Barich, 37 Mont. 
4905.90 Pp 93t. 

Nebr.—Thompson  y. Rush, 66 
Nebr. 758, 92 NW 1060; Dunterman 
v. Storey, 40 Nebr. 447, 58 NW 949. 

N. J.—Summit v. Coletta, 81 N. J. 
L. 153, 78 A 1047; Hauser v. Ryan, 
73 N. J. L. 274, 63 A 4; Hoboken v. 
Harrison, 30 N. J. L. 73; Seiple v. 
Elizabeth, 27 N. J. L. 407. 

N. Y.—Harrison v. Wilkin, 69 N. Y. 
412; Peon ave Norton;., 9) Nien a6: 
Kings’ County Comrs. v. O’Rourk, 
34 Hun 349; Peo. v. McCumber, 27 
ale: 632;, Levi v. Dorn, 28 HowPr 

N. C.—Rollins v. Ebbs, 137 N. C. 
355, 49 SE 341, 2 AnnCas 327; Pearre 
v. Folb, 123 N. C. 239, 81 SH) 475; 
Hamilton y. Parrish, 12 N. C. 415. 
BR Pras aioe v. Richmond, 16 Oh. 


Or,—Capitol Lumbering Co. vy. 
Learned, 36 Or. 544, 59 P 454, 78 
AmSR 792. 


S. D.—Western Surety Co. v. Kel-. 
ley, 27 S. D. 465, 181 NW 808; Custer 
County v. Albien, 7 S. D. 482, 64 
NW 5838. 

Tex.—Parker v. Campbell, 21 Tex. 
763; Borden v. Houston, 2 Tex. 594; 
Bull v. Jones, (Civ. A.) 47 SW 474. 

Va.—Anderson vy. Com., 105 Va. 
533, 54 SE 305; Monteith v. Com., 
Lb) Gratt. (b6604Va.)in 12s Cecilinay: 
Early, 10 Gratt. (51 Va.) 198; Cox 
v. Thomas, 9 Gratt. (50 Va.) 312. 

Wash.—Price v. Scott, 13 Wash. 
574, 438 P 634. 

W. Va.—Point Pleasant v. Green- 
lee, 63 W. Va. 207, 60 SE 601, 129 
AmSR 971; Findley v. Findley, 42 
W. Va. 372, 26 SE 433. 

[a] Where a person signs his 
name in blank as surety for an 
official bond, and delivers it to his 
principal to have it completed and 
signed by others, and handed over 
to the proper authority, he makes 
that person his agent for the whole 
business, and is estopped and bound 
by his action without regard to any 
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to,7° subject, however, to the same exceptions and 


limitations.74 


[§ 85] b. Applications of Rule. 
rule 72 is of course operative in respect of all classes 
Thus it has been held to apply to ap- 
peal “4 or supersedeas bonds;*° auctioneer’s bonds ;*° 
bail bonds;*? bonds for release of attachment;*® 
bonds of cashiers or treasurers,’® of executors and 


of bonds. 


secret instructions as to the con- 
ditions on which it should be com- 
pleted and filed. McCormick v. Bay 
City, 23 Mich. 457. 

70. See supra § 70; infra § 85. 

71. See supra §§ 68-82; infra § 86. 

72. See supra § 5 

73. See cases infra this section. 

[a] Rule applied to: (1) Bond con- 
ditioned on pertormance by lessees of 
the obligations imposed by lease. 
Chicago Pressed Steel Co. v. Clark, 
87 Ill. A. 658; Minor v Woodward, 
179 Mo. A. 333, 166 SW 855 (recitals 
as to terms and obligations of lease). 
(2) Bond executed. to secure the 
faitiful performance by the principal 
of certain duties imposed upon him 
by an indenture to which he was a 
party. Fletcher v. Jackson, 23 Vt. 
581, 56 AmD 98 (the recital of the 
terms of the indenture is conclusive 
upon the signers of the bond). (3) 
Bond issued by county court under 
act of legislature. Belo. v. Forsythe 
county, 76 N. C. 489. 

{[b] Penal bonds.—Edwards_ v. 
State, 22 Ark. 303; Goodrich v. Bry- 
ant, 5 Sneed (Tenn.) 325. 

[e] Recital as to seal.--In an ac- 
tion on a penal bond, in which it was 
recited that the band was executed 
under seal, it was held that the ob- 
ligor was estopped from denying that 
the instrument was so. executed, 
when it appeared by his own evi- 
dence that he knew the difference in 
the legal effect between sealed and 
unsealed instruments, and that he 
read, subscribed, and placed the bond 
in the custody of the person inter- 
ested in having it accepted, and when 
it further appeared that such person 
sealed and delivered the bond to the 
obligee, who received and acted on 
it in good faith. Metropolitan L. Ins. 
Co.’ v. Bender, 124 N. Y. 47, 26 NE 
345,711 LRA: 708. But compare su- 
pra § 79. 

74. L, W. Hubbell Fertilizer Co. 
v. Jacobellis, 199 Ill. A. 379. 

Tll,.—Glassman vy. Behr, 181 Il. 
A. 258. 


Mont.—Parrott v. Kane, 14 Mont. 
23°35 RP 243. 

Nebr.—Dunterman v. 40 
Nebr. 447, 58 NW 949. 

N. C.—Hamilton v. Parrish, 12 N. 
C. 415. 

W. Va.—Baltimore, ete, R. Co. v. 
Vanderwarker, 19 W. Va. 265. 

See also Daniels v. Tearney, 102 U. 
S. 415, 422, 26 L. ed. 187 (where the 
rule was applied to a stay bond ex- 
ecuted under a void act of the legis- 


‘Storey, 


lature). 

76. Duchamp v. Nicholson, 2 Mart. 
N. S. (La.) 672. 

77. WHortsell v. State, 45 Ark. 59; 


Com. v. Rasner, 175 Ky. 1338, 193 sw 
ah Vs bale Husbands v. Com., 143 Ky. 290, 
136 SW 632. See also ‘Cordis Vv. Sa- 
ger, 14 Me. 475 (bond to obtain re- 
Jease of defendant arrested on mesne 
process). 

78. Dackich v. Barick, 37 Mont. 
490, 97 P 931 (surety estopped to 
deny recital that levy was made on 
attached property). 

79, Lionberger v. Krieger, 88 Mo. 
160 faff 13 Mo. A. 313];. Hall v. 
Brackett, 62 IN Set: 509, 13 AmSR 
588; State v. Chetwood, 8 N. J. L. 1. 

80. Ala.—Plowman v. rofien deren: 


59 Alax 5592 
Ark.—Outlaw v. Yell, 8 Ark. 345. 
Cal.—Moore v. Earl, 91 Cal. 632, 
27 P 1087. 
Ind.—Romy v. State, 32 Ind. A. 


146, 67 NE 998. 


ESTOPPEL 


The general 
tractors’ 


municipal 


sales CUAlst v. Dickinson, 8 Pick. 
Mo.—Jones v. Snedecor, 3 Mo. 390. 


. ae Va.—Hoke y. Hoke, 3 W. Va. 
Yor Ark.—Norton vy. Miller, 25 Ark. 
8. , 


Fla.— May v. May, 19 Fla. 373. 
Ga.—Griffin y. Collins, 122 Ga. 102, 


49 SE 827. 
Ind.—State v. Mills, 82 Ind. 126. 
Me.—Williamson v. Woodman, 73 


Me. 163. 

Miss.—Hauenstein vy. Gillespie, 73 
Miss. 742, 19 S 6738, 55 AmSR 569 
Loverr Thomas y. Burrus, 23 Miss. 
550, 57 AmD 154]. 

N. C.—Rollins v. Ebbs, 138 N. C. 
140, 50 SE 577. 

Oh,—Shroyer v. Richmond, 16 Oh. 


St. : 

W. Va.—Talbott v. Curtis, 65 W. 
Va. 132, 63 SE 877; Findley y. Find- 
ley, 42 Ww. Va. 372, 26 SE 433. 

[a] Sureties on a guardian’s bond 
are estopped by its recitals to deny 
the validity of the principal’s appoint- 
ment. Norton v. Miller, 25 Ark. 108; 
Griffin v. Collins, 122 Ga. 102, 49 
SE 827; State v. Mills, 82 Ind. 126; 
Shroyer v. Richmond, 16 Oh. St. 455. 

82. Ala.—Fidelity, etc., Co. v. Mo- 
bile Co., 124 Ala. 144, 27 S386. 

Md.—State v. Horner, 34 Md. 569; 
Billingsley v. State, 14 Md, 369. 


Minn.—Meeker County vy. Butler, 25 
Minn. 363. 

Nebr.—U. S. Fidelity, etc., Co. v. 
McLaughlin, 76 Nebr. 72, 107 NW 
577, 109 NW 390; Blaco vy. State, 58 
Nebr. 557, 78 NW 1056. 

N. J.—Seiple v. Ely, 27 Ny Js lL. 


Be Vie. wibhee Tp vs Cox we 2k Nise J. 
me Y.—Fake v. Whipple, 39 Barb. 


339. 
Tex.—Parker v. Campbell, 21 Tex. 
763; Burnett v. Henderson, 21 a Tex, 


588: Borden v. Houston, 2 Tex. 594. 
Va.—Cecil v. Early, 10 Gratt. (51 
Va.) 198; Cox vy. Thomas, 9 Gratt. 
(50 Va.) 312. 
[a] Agent for Indian tribe.— 
Bruce vy. U.S., 17 How. (U.'S.) 437; 
15 L. ed. 129. 


[b] Collector of customs.—Borden 
v. Houston, 2 Tex, 594. 
[c] Constable.—Smith v. Rogers, 


191 Mo. 334, 90 SW Spee Hardwick 
Tpiive Coxv2tNA0.4da. 0247, 

[ad] Jailer.—Crump = Bennett, 2 
Litt. (Ky.) 209. 

{e] Justice of the peace.—William- 
son v. Woolf, 37 Ala. 298. 
Sheriff.—(1) Norris v. State, 

524; Allbee vy. Peo., 22 Ill. 
533; Brown v. Grover, 6 Bush (Ky.) 
1; Monteith v. Com., 15 Gratt. (56 
Va.) 172; Sprague v. Brown, 40 Wis. 
612. (2) Deputy sheriff. Cecil v. 
Harly, 10 Gratt. (51 Va.) 198; Cox 
v. Thomas, 9 Gratt. (50 Va.) 312. 

[g] Tax collector.—Ford y. Clough, 
8 Me. 334, 283 AmD 518; Billingsley 
v. State, 14 Md. 369; Hoboken vy. 
Harrison; 30 N. J.> iL. 78% sSeiple av. 
Elizabeth, 27 N. J. Li. 407; Fake v. 
Whipple, 39 Barb. (N. Y.) 339; Bur- 
nett v. Henderson, 21 Tex. 588. 

[h] Treasurer.—(1) Custer Coun- 
ty v. Albien, 7. S..D. 482, 64. NW 
BERS (2) Deputy treasurer. U. S. 
Fidelity Co. v. McLaughlin, 107 Nebr. 
577, 107 NW 577, 109 NW 393 

[i] A public officer and his sure- 
ties are estopped to deny the recitals 
of the bond as to his appointment: 
Brown v. Grover, 6 Bush (Ky.) 1; 
Custer County v. Albien, 7 S. D. 482, 
64 NW 538; Borden vy. Houston, 2 
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[§§ 84-85 


administrators,®° of guardians,*! of public officers,®” 
of trustees to sell real estate;** bonds to indemnify 
obligee for giving security for costs for obligor ;** 
bonds to procure discharge of garnishee;*? con- 
bonds ;** employees’ 
fidelity bonds;** injunction bonds;*° liquor bonds; 
bonds 3° 

plevin,®? forthcoming, 


indemnity bonds;** 


prison- -bounds bonds;°? re- 
or delivery bonds;°* traverse 
Tex. 594, 


83.° U. S. vi Morse, 218 U. S. 493, 
od SCL 37, 54 L. ed. 1123, 21 AnnCas 
TSo. 


84. Cordle v. Burch, 10 Gratt. (51 
Va.) 480. 
85. Greengard vy. Fretz,. 64 Minn. 


10, 65 NW 949. 

86. Chester v. Leonard, 68 Conn. 
495, 37 A 397; Bell v. Keyland, 102 
Minn. 243, 1183 NW 271, 120 AmSR 
621, 13 LRANS 793; Hayden v. Cook, 
34 Nebr. 670, 52 NW 165; Price ‘v. 
Scott, 13 Wash. 574, 43 P 634. 

{a] Ultra vires cannot be asserted 
by the sureties. Bell v. Keyland, 
102 Minn. 243,113 NW 271,120 AmSR 
621, 13 LRANS 7938; Price v. Scott, 
13 Wash. 574, 43 P 634. 

87. Lombard Inv. Co. v. American 

65 Fed. 476; Phenix Ins. 
Co. v. Finley, 59 Iowa 591, 13 NW 
738. 


s& Vilm Milling Co. vy. Kansas 
Casualty, ete., Co., (Kan.) 180 P 782. 
89. Ark.—Fowler v. Scott. 11 Ark. 


Surety Co., 


675. 

Ky.—Stockton vy. Turner, 7 J. J. 
Marsh. 192; Allen vy. Lucket, 3 J. J. 
Marsh. 164. 


Md.—Hamilton v. State, 32 Md. 348; 


loyd v. Burgess, 4 Gill 187. 
Va.—Blankenship v. Ely, 98 Va. 359, 
386 SE 484, 
W. %Va.—Virginia Northwestern 
Bank v. Fleshman, 22 W. Va. 317. 
[a] Thus (1) it cannot be denied 
that the injunction recited in the 
bond was granted, and ordered (Fow- 


ler v. Scott, 11 Ark. 675; Stockton 
v. Turner, 7 JJ J. Marsh. (Ky.) 192; 
Virginia Northwestern Bank v. 


Fleshman, 22 W. Va. 317), (2) unless 
there has been fraud or mistake (Al- 
len v. Lucket, 3 J. J. Marsh. (Ky.) 
164). (3) But in Alabama, where 
the injunction bond is always exe- 
cuted before the writ is issued, it 
has been held that a recital that 
the person seeking the injunction had 
‘prayed for and obtained an injunc- 
tion” does not estop him from show- 
ing that the: injunction was not in 


tact obtained. Adams y. Olive, 57 
Ala, 249, 252. : 
80. Brockway v. Petted, 79 Mich. 


620, 45 NW 61, 7 LRA 740. 

91. Northern Nat. Bank v. Porter 
Tps11e Or S608, dei SSt). 25452857 
ed. 258; Flagg v. Barnes County 
School Dist. No. 70, 4 N. D. 30, 58 
NW 499, 25 LRA 363; Webb v. Herne 
Bay Comrs., L. R. 5 Q. B. 642 (all 
holding that recitals in municipal 
bonds of preliminary facts touching 
the regularity of their issuance estop 
the municipality from denying those 
facts). 

92. Allen v. Magruder. 1 F. Cas. 
No. 230, 8 Cranch C. C: 6; Crump v. 
Bennett, 2 Litt. (Ky.) 209. See also 
Tallmadge v. Richmond, 9 Johns. (N. 
Y.) 85 [rev on other grounds 16 
Johns. 307] (bonds for security on 
granting jail liberties to prisoner in 
execution). 

93. Standard Varnish Works vy. 
Cushing, 202 Mass. 576, 89 NE 163; 
Decker v. Judson, 16 N. a 439; Blake 
Me lel 9 Mise. 212, 29 NYS 

94. Cal.—Pierce v. Whiting, 63 Cal. 
538; McMillan v. Dana, 18 ‘Cal. 339. 

Conn.—Birdsall v. Wheeler, 58 
Conn, 429, 20 A 607. 

Ga.—Jones v. Donaldson, 19 Ga. A. 
705, 91 SE 1061. 

Ill.—Crisman v. Matthews, 2 Ill. 
148, 26 AmD 417. 

Mo.—Dickson vy. Anderson, 9 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


bonds;® and underwriting bonds.%¢ 

[$ 86] c¢. Under What Circumstances Estoppel 
Not Operative. Recitals in a bond work no estop- 
pel where they consist of matter immaterial to the 
object of the instrument,*? are merely desecriptive,®% 
or relate to past transactions, which form no part 
of the consideration for the execution of the bond;° 
where the instrument in which the recitals relied 
on occur has fully performed its office and in legal 
contemplation does not exist at all;! where the re- 
citals are a nullity having been inadvertently in- 
serted by the clerk of the court in which the bond 
was given;? where the recitals are contradicted by 
the record of the proceedings in which the bond was 
given,® or by other recitals in the instrument itself,‘ 
or were induced by mutual mistake of fact, without 
any fault or negligence on the part of the surety;°® 
or where the bond was procured by fraud,® which 
reached the substance of the consideration.” So also 
there is no estoppel where the recitals are not defi- 
nite and certain,’ where the action is not founded 
on the bond but wholly collateral to it,® or where 
the bond is void.1° 

Recitals in an additional and cumulative bond 
which show no agreement that the sureties thereon 
‘shall be primarily lable will not operate as an 
estoppel in favor of the sureties on the original ob- 
ligation.11 However, the obligors in an underwrit- 
ing bond are estopped by its recitals to set up the 
invalidity of the original bond by reason of for- 
156; Miller v. Bryden, 34 Mo, A. 


602; Schnaider Brewing Co. v. Nieder- 
weiser, 28 Mo. A. 233. 


105. 


ESTOPPEL 


Mass.—Conant y. Newton, 126 Mass. 


Ss. C.—Miller vy. Bagwell, 
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mal defects.1? 

Death of obligee. A bond reciting that the obli- 
gor was a prisoner at the suit of a nominal plain- 
tiff will not estop the sureties to show that the lat- 
ter died before the bond was executed. 

[§ 87] E. Requisites, Validity, and Construc- 
tion of Deed—l. Execution—a, In General. The 
principle governing the doctrine of estoppel by re- 
citals in sealed instruments is applicable only where 
the existence of the instrument as the act of the 
party is admitted or proved.1 Furthermore the 
execution of the deed must be the voluntary act 
of the grantor.1> A party will not be prejudiced 
by the recitals in a deed executed under judicial 
compulsion.1® A fortiori is this so where the deed 
describes ‘premises other than those deseribed in 
the complaint and in the decree of sale.17 

[§ 88] b. Seal. To create an estoppel by deed 
the instrument must be under seal,’® unless-an un- 
sealed instrument is by statute placed on the same 
footing as a sealed instrument.9 

*{§ 89] 2. Delivery and Acceptance. An estop- 
pel by deed cannot arise against the grantor until 
the instrument which is claimed to create the estop- 
pel has become effective by delivery ;?° but one hold- 
ing a deed to himself and others and claiming the 
land under it cannot deny its validity as a convey- 
ance to the other grantees for want of delivery.?4 
A grantee is not estopped by a deed which he ‘has 
never accepted or authorized to be accepted.2? But 
v. Marshall, 19 N. S. 171, 7 CanLT 


OccNotes 248. 


LABS AC. Blanks filled in after delivery see 


N. C.—Pearee v. Fold, 123 N. C.| L. 429. Alterations of Instruments §§ 143, 
239, 31 SE 475. *“A mere recital in a bond cannot | 144. 

95. Wayman y. Taylor, 1 Dana] preclude the obligor from showing Deed not duly acknowledged see 
CKkcy) 25272 the instrument to be void.’ Morse v. | Acknowledgments §§ 7, 35. 

96. Brown, etc., Co. v. Ligon, 92|U. S., 29 App. (D. C.) 483, 450. 15. McDougald y. Dougherty, 11 
Fed. 851. : 11. Rudolf v. Malone, 104 Wis. 470, | Ga. 570. 

97. Reed v. McCourt, 41 N. Y. 435; | 80 NW_ 743. 16. McDougald y. Dougherty 11 
Carpenter v. Buller, 8 M. & W. 209, 12. Brown, etc., Co. v. Ligon, 92 | Ga. 570. 
151 Reprint 1013. Fed. 851. 17. Heller v. Cohen, 154 N, Y. 

[a] Recital as to legal effect of a 13. Tait v. Frow, 8 Ala. 543. 299, 48 NE 527. F 
contract attached or annexed to a 14. U. S§—Chisholm_ v. Mont- 18. Gerrish v. Union Wharf, 26 


bond will not operate as an estoppel. 
Durkee v. Peo., 155 Ill. 354, 40 NE 
626, 46 AmSR 340; American Credit, 
ete., Co. v. New Era Chandelier Co., 
zoe Ill. A. 181. See also supra §§ 68— 


98. Stillman y. Barney, 4 Vt. 187. 

99. Haffke v. Coffin, 89 Nebr. 134, 
130 NW 1045. 

1. Jemison v, Cozens, 3 Ala. 636; 
Norris v. Norton, 19 Ark. 319; Syme 
v. Montague, 4 Hen. & M,. (14 Va.) 
180. 5 

{a] Estoppel of a party to a de- 
livery bond exists only while’ the 
bond remains in force. Jemison v. 
Cozens, 3 Ala. 636; Norris v. Norton, 
19 Ark. 319; Syme v. Montague, 4 

. (14 Va.) 180. 

2. Thomas v. Spofford, 46 Me. 
408. 

3. Probate Ct. v. Matthews, 6 Vt. 
269. 

4. Tinsley v. Kirby, 17 S. C. 1. 

’ 5. Blaney v. Rogers, 174 Mass. 
277, 54 NE 561; Conant v. Newton, 
126 Mass. 105; Brooke v. Haymes, L. 
Ra Or hige 25: 

6. Goodwin v. Fall, 102 Me. 3538, 
66 A 727. 

7. Phillips v. Potter, 7 R. I. 289, 
82 AmD 598. 

8 Kerns y. Brockway, 96 Ill. A. 
273; Miller v. Moses, 56 Me. 128. See 
also supra § 69. 

9. Kernes v. Brockway, 96 Ill. A. 
%73: Reed v. McCourt, 41 N. Y. 435. 

10. D. C—Morse v. U. S., 29 App. 


433. 

Tll.—American Credit, ete., Co. v. 
New Era Chandelier Co., 208 Ill. A. 
181. 

Ind.—Caffrey v. Dudgeon, 38 Ind. 
512,10 AmR 126, 

La.—Levy v. Wise, 15 La. Ann. 


38. 


gomery, 5 F. Cas. No. 2,686, 2 Woods 
584. 

Ky.—Harris v. Neely, 1 Ky. L. 55, 
10 Ky. Op. 627. 

Me.—Davis v. Callahan, 78 Me. 313, 
5 A 73 (recognizing rule). 

N. J.—Singer Mfg. Co. v. Elizabeth, 
42 N. J. L. 249; Hudson v. Winslow 
Dp. coo WINN deucan 43%2 
N. Y.—New York, etc, R. Co. v. 
Van Horn, 57 N. Y. 473; Shapley v. 
Abbott, 42 N. Y. 443, 1 AmR 548; 
Starin v. Genoa, 23 N. Y. 439. 

Eng.—Fairtitle v. Gilbert, 2 T. R. 
169, 100 Reprint 91. 

Can.—Lawrence v. Anderson, 17 
Can. S- C, 349. 

[a] Deed executed by an agent (1) 
with authority to that end is as 
binding as one personally executed, 
and such authority may be proved by 
parol. Harris v. Neely, 1 KyL 55. (2) 
But a party is not estopped by a 
deed executed in his behalf without 
sufficient authority, and which he 
subsequently never assents to, rec- 
ognizes, or acts under. Lawrence vy. 
Anderson, 17 Can. S. C. 349. (3) So 
a grantor is not estopped to deny 
the authority of one who assumed to 
convey as his attorney in fact, as set 
out in the deed; nor from denying 
that it was executed pursuant to 
another valid and existing authority. 
Farle vy. Earle, 20 N. J 347. 

[b] A recital in a bond will not 
estop the obligor to deny that the 
instrument is his deed. Singer Mfg. 
Co. v. Hlizabeth, 42 N. J. L. 249. 

[c] A party signing a deed under 
an assumed name will be estopped 
from taking advantage of it. Davis 
v. Callahan, 78 Me. 313, 5 A 73. 

[d] Sureties are estopped to deny 
their signatures to a bond after its 
acceptance by the obligee. Shelburne 


Me. 384, 40 AmD 568; Cobb v. Fisher, 
121 Mass. 169; Whitney v. Holmes, 15 
Mass. 152; Davis v. Tyler, 18 Johns. 
(N. Y.) 490; Talcott v. Belding, 46 .- 
HowPr (N. Y.) 419. 

[a] Misrecital as to seal.—A grant- 
or is not estopped to insist on the 
want of a seal, because of a recital 
that the instrument was sealed. Da- 
vis v. Judd, 6 Wis. 85. 

[b] A simple contract may, however, 
ereate an estoppel similar in some 
respects to estoppel by deed. See in- 
iran Sandi: 

19. Jones v. Morris, 61 Ala. 518; 
Hall v. Haun, 5 Dana. (Ky.) 55; Ran- 
kin v. Warner, 2 Lea (Tenn.) 302. 
See also Bonds § 19; Deeds § 85; 
Seals [85 Cye 1165]. 

[a] Where a seal is not essential 
to a conveyance of the legal estate 
in lands, the conveyance retains all 
the operation and effect of a sealed 
deed at common law, and the estoppel 
arising at common law out of the re- 
citals or covenants of a sealed instru- 
ment still attaches to the unsealed 
conveyance, executed according to 
the requirements of the _ statute. 
Jones vy. Morris, 61 Ala. 518. 


20. Mass.—Nourse v. Nourse, 116 
Mass. 101. 
N. Y.—Marden v. Dorthy, 12 App. 


Div. 188, 42 NYS 827; Robinson v. 
Cushman, 2 Den. 149. 

N. C.—Drake v. Howell, 133 N. C€. 
162, 45 SH 539. 

Wis.—Noonan y. Ilsley, 22 Wis. 27. 

Eng.—Bulley v. Bulley, L. R. 9 Ch. 
739. 

21. Glover v. Thomas, 75 Tex. 506, 
12 SW 684. 

22. Tewksbury v. O’Connell, 21 Cal. 
60; Dougherty County v. Tift, 75 Ga. 
Sib: St Louis; ‘etce.; R. Co. v. Belle= 
ville, 122 Ill. 376, 12 NE 680. 
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ratification of acceptance by the attorney in fact 
of the grantee estops the grantee to dispute the 


validity of the deed.?* 
[§ 90] 3. Validity—a. 


quired estate in the grantee.?® 


23. Meldahl v. Wallace, 270 Ill. 
220, 110 NE 354. 

24. U. S.—Starr v. Long Jim, 227 
U. S. 618, 33 SCt 358, 57 L. ed. 670; 
Smythe v. Henry, 41 Fed. 705. 

Ala,—Clark y. Bird, 158 Ala. 278, 
48'S. 359) 132° AmSR 253, Crosby” v: 
Turner, 75 S 937 [cit Cyc]; Moses v. 
McClain, 82 Ala. 370, 2 S 741; Mc- 
Intosh v. Parker, 83 Ala. 238, 3 S 19; 
Burroughs vy. Pacific Guano Co., 81 
Ala. 255, 1 S 212; Harden vy. Darwin, 
77 Ala. 472; Bentley v. Cleaveland, 
22 Ala. 814; Stokes v. Jones, 18 Ala. 


734; Kennedy v. McCartney, 4 Port. 
141. 
Ark.—Robertson yv. Robinson, 87 


Ark. 367, 112 SW 8838, 128 AmSR 35; 
Walker v. Helms, 84 Ark, 614, 106 SW 


1170; Josey v. Davis, 18 SW _ 185; 
Shorman v. Eakin, 47* Ark. 351, 1 
SW 559. 


Cal.—Southern California Security 
LEV SuT, Cov. Kauffman, 108° Cal: 
214, 41 P 467; Gordon v. San Diego, 
101 Cal. 522, 36 P18, 40 AmSR 73; 
Pekin Min., ete, Co. v. Kennedy, 
81 GCal,-356,' 22 2 697;-Meley v. Col- 
lins, 41 Cal. 663, 10 AmR 279; Tewks- 
bury v. O’Connell, 21 Cal. 60. 

Conn.—Winsted Sav. Bank, 
Assoc. v. Spencer, 26 Conn. 195. 

D. C.—Washington Market Co. v. 
District of Columbia, 6 App. 34 [aff 
M2 US 64, 219 2SCt 2185043 Liwed: 
478]; Cammack v. Carpenter, 3 App. 


ete., 


219. 
Ind.—Kemery v. Zeigler, 176 Ind. 
660, 96 NE 950 [cit Cyc]; Caffrey v. 


Dudgeon, 38 Ind. 512, 10 AmR 126; 
Doe v. Hays, 1 Ind. 247, 48 AmD 359. 

Towa.—Langan Vv. Sankey, 55 Iowa 
52, 7 NW 3938. 

Kan.—Mosier v. Allenbauger, 84 
Kan, 361, 114 P 226, 35 LRANS 1182; 
O’Brien v. Bugbee, 46 Kan. 1, 26 P 
428. 

Ky.—King v. Burkhart, 167 Ky. 
424, 180 SW 534; Bohannon v. Travis, 
94 Ky. 59, 21 SW 854, 14 KyL 913; 
Porter v. ‘Green, 9 SW 401, 10 Kyl 
484; Kercheval v. Triplett, 1 A. K. 
Marsh. 493; McDowell. v. Neal, 5 


KyL 331. 
La.—Levy v. Wise, 15 La. Ann. 
81 Me. 24, 


38. 

Me.—Monson y. Tripp, 

16 A 327, 10 AmSR 235; Harding v. 
Springer, 14 Me. 407, 31 ’AmD 61. 

Md—Tucker v. State, 11 Md. 
322. 

Mass.—Merriam v. Boston, etc., R. 
Co., 117 Mass. 241; Mason v. Mason, 
140 Mass. 63, 3 NE 19; Pells v. Web- 
quish, 129 Mass. 469; Conant v. New- 
ton, 126 Mass. 105; Nourse v. Nourse, 
116 Mass. 101; Wheelock v. Henshaw, 
’ 49 Pick. 341; Parker v. Parker, 17 
Mass. 3876; Wolcot v. Knight, 6 Mass. 
418; Gould vy. Newman, 6 Mass, 239. 

Minn. —Alt v. Banholzer, 39 Minn. 
511, 40 NW 830, 12 AmSR 681; Con- 
rad v. Lane, 26 ‘Minn, 389, 4 NW 695, 
387 AmR 412; James v. Wilder, 25 
Minn. 305. 

Miss.—Fairley v. Fairley, 34 Miss. 
18. 

Mo.—-Crook v. Tull, 111 Mo. 288, 
20 SW 8; Reinhard y. Virginia Lead 
Min. Co., 107 Mo. 616, 18 SW 17, 28 
AmSR 441; Sturgeon v. Hampton, 
88 Mo. 203; ‘Dougal v. Fryer, 3 Mo. 40, 
22 AmD 458. 

N. J.—Wooden v. Shotwell, 24 N. 
Ala, Abs Witton 2 

NN. Y.—Beardslee v. New Berlin 
Light, ete., Co., 207 N. Y. 34, 100 NE 


In General. 
having no validity cannot be made the basis of an 
estoppel;** and a void instrument will not operate 
by way of estoppel so as to vest a subsequently ac- 
Neither does a void 
instrument inure by way of estoppel to the benetit 
of a person in adverse possession of the land at the 


ESTOPPEL 


A deed 


434, AnnCasi1914B 1287; Brick v. 
Campbell, 122 N. Y. 337, 25 NE 493 
[rev 55 N. Y. Super. 569]; Wiles v. 
Peck, 26 N. Y. 42; Newton v. Kruse, 
LEM App MDiv wish Seat IN Sy 1/06 
[aff 215 N. Y. 198, 109 NE 118]; Turco 
v. Tremboli, 152 App. Div. 431, 137 


NYS 343; Sinclair y. Jackson, 8 
Cow. 543; Jackson v. Wright, 14 
Jonns, 19/3. 

N. C.—Lee v. Oates, 171 N. C. “717, 


88 SE 889, AnnCasl1917A 514; Wallin 
v. Rice, 170 INS Cr ai eaore: SE 2395 
Smith v. Ingram, 130 N. C. 100, 40 SE 
984; Miller v. Bumgardner, 109 N. C. 
412, 138 SE 935, Collins v. Benbury, 
250 Ne Coat, 38 Amb 722: 
Oh.—Wallace vy. Miner, 6 Oh. 366, 
7 Qh. 249; Patterson vy. Pease, 5 
Oh, 190; Ohio State Univ. v. Ayer, 
10 Oh, Dec. (Reprint) 125; Oh. State 


Univ. v. Satterfield, 2 Oh. Cir. Ct. 
86,2 1° Oh Cir, Deei37 1. 
Pa.—McGeary’s App., 72 Pa. 365; 
Raudenbush y. Bushong, 2 Pa. Cas. 
172, 3 A 808. 
S. C.—Heyward v. Farmers’ Min. 
Co:,, 42S; GC. 138, 19. SE 963,20 SE 


64, 46 AmSR 702; Tinsley v. Kirby, 
s, aay 1; Miller v. Bagwell, 14 S. C. 

Tenn.—MecSpadden v. Starrs Moun- 
ie Tron’ Cor) 7CChy # AS) “442 eR SW 


Tex.—Hickman v. Stewart, 69 Tex. 
255, 5 SW 833; Thomason vy. Upshur 
County, (Civ. A.) 211 SW 325. 

Va.—Cecil v. Barly, 10 Gratt. (51 
Va.) 198; Wilson v. Spender, 1 Rand. 
(22 Va.) 76, 10 AmD 491. 

Wash.—Hendricks vy. Edmiston, 15 
Wash, 687, 47 P 29. 
pak Va.—Calfee vy. Burgess, 3 W. Va. 

Wis.—Shevlin v. Whelen, 41 Wis. 
88; Noonan vy. Ilsley, 22 Wis. 27. 

Eng.—In re Companies Acts, 21 Q. 
B. D. 301; Barton vy. North Stafford- 
shire R. Co., 38 Ch, D. 458; Fairtitle 
RS Gilbert, 2 T. R. 169, 100 Reprint 

Ont.—Chapiewski v. Campbell, 
Ont, 343; Canada Southern R. Co. v. 
Niagara Falls, 22 Ont, 41; Atty.-Gen. 
v. Niagara Falls International Bridge 
Co., 20 Grant Ch. (U. C.) 490; Thorne 
Ver Lorrance, iss mia Graha29. 

[a] Deed in contravention of stat- 
ute.—(1) A deed void as being given 
in contravention of a statute works 
no estoppel. Doe v. Ford, 3 A. & EB. 
649, 30 ECL 1738, 111 Reprint 561. 
(2) Rule appties to: A deed contain- 
ing a restraint on alienation which 
the law declares void. Lee v. Oates, 
171 N. ©. 717, 88 SE 889, AnnCas1917A 
514. (38) Deed executed in pursuance 
of a lottery.. Wooden v. Shotwell, 24 
N. J. L. 789; Ohio State Univ. v. 
Ayer, 10 Oh. Dec. (Reprint) 125, - 
WklyLBul 11; Ohio State Univ. v. 
Satterfield, 1 Oh. Cir. Dee. 377, 2-Oh., 
Cir. Ct. 86, (4) Deed conveying an 
expectancy. King vy. Burkhart, 167 
Ky. 424, 180 SW 534. (5) Champert- 
ous conveyance. Langan v. Sankey, 
55 Iowa 52, 7 NW 3938. (6) And 
where one who has conveyed his land 
as security for a usurious debt takes 
from the grantee a bond for title con- 
taining a covenant to pay rent to 
such grantee until a deed should be 
made ‘according to the bond, he does 
not thereby estop himself from as- 
serting that the conveyance was not 
an absolute deed, since a party cannot 
bind himself by an estoppel where 


time it was conveyed.?® 
is valid as between the parties to it, although in- 
valid as to third persons, may operate as an estop- 
pel against the grantor and those in privity with 
him; 27 and also where a deed is valid as to one of 
several -grantors, he may be estopped, although it is 
void as to the others,?§ 
an inoperative conveyance by one tenant in com- 
mon which is rendered effectual by a release from 
the other tenants in common will operate as an 
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Nevertheless a deed which 


So it has been held that 


his express agreement would not be 
binding because contrary to law. 
Kendall v. Davis, 55 Ark. 318, 18 SW 
185. 

[b] Deed by an executor in excess 
of his powers works no estoppel. 
Turco v. Trimboli, 152 App. Div. 431, 
107 NYS 343. 

[c] A grant of a several fishery 
in the ocean or other navigable water 
by an individual who could not ac- 
quire it from the state is void, and 
therefore it cannot estop. Collins v. 
Benbury, 25°N: .C. 277,38 Amb 722: 

[d] Neither party to a conveyance 
which violates legal rules or princi- 
ples can allege his own unlawful act 
for the purpose of securing an ad- 
vantage to himself. Rice v. Boston, 


etc., R. Corp., 12 Allen (Mass.) 141. 
25. U. S.—Harkness v, Underhill, 1. 
Black 316,° 17 L. ed. 208; Viele. v..: 
Van Steenberg, 31 Fed. 249. 
Ala.—Crosby v. Turner, 75 S 937 
feiteCyekt 
Cal.—Powell v. Patison, 100 Cal. 
236, 34 P 677. 
Ky.—Altemus v. Nickell, 115 Ky. 


506, 74 SW 221, 24 KyL 2401. 

Nebr.—Troxell v. Stevens, 57 Nebr. 
329, 77 NW 781. 

Tex.—Stone v. Sledge, 87 Tex. 49, 
26 SW 1068, 47 AmSR 45; Holmes v. 
Johns, 56 Tex. 41; Atkinson v. Bell, 
18 Tex. 474. 

[a] Reason for rule.—The doctrine 
of estoppel can go no further than 
to preclude a party from denying 
that he has done something which he 
has power to do. Crosby v. Turner, 
(Ala.) 75 S 937. 

26. Jackson vy. Brinkerhoff, 3 
Johns: (Cas. (NY mide 

27. U. S.—Jenkins yv. Collard, 145 
WirS.4.5465 12 SCt ane 36 L. ed. 812; 
Mason v, Muncaster, 9 Wheat. 445, 6 
Ls edt sh 3k 

Mass.—Frost v. Courtes, 172 Mass. 
401, 52 NE 515. 

Mich.—Stockton  v. 
Dougl. 546. 

N. J.—Obert v. Bordine, 20 N. J. 
L. 394, 

N. Y.—Jackson vy. Demont, 9 Johns. 
55, 6 AmD~ 259. 

Tenn.—Nance Vv. 


Williams, 1 


Thompson, 1 


Sneed 321; Wilson v. Nance, 11 
Humphr. 189. 
[a] Dlustrations.—(1) A _ release. 


may found an estoppel as between 
the parties, although invalid as to 
the person having title because in- 
fected with maintenance (Jackson v. 
Demont, 9 Johns. (N. Y.) 55, 6 AmD 
259); (2) and although a deed by a 
tenant in common of a portion of 
the estate in severalty is invalid 
as against the cotenants, yet it may 
estop the grantor and his heirs as 
against the grantee (Frost v. Courtis, 
172 Mass. 401, 52 NE 515; De Witt 
v. Harvey, 4 Gray (Mass). 486). (3) 
So a deed executed by ain executor 
under a will before the emanation of 
the patent can convey no legai title; 
but if the patent issue in the name 
of the executor, it operates in favor 
of the prior conveyance by way of 
estoppel, and this effect follows 
whether the will authorizes the exec- 
utor to convey or not. Lewis v. 
patie 15 F. Cas. No. 8,316, 3 McLean 
6. 

28. Chapman y. Abrahams, 61 Ala 
108% Doe v. Hinley, 52.N, GC, 228) 
North vy. Henneberry, 44 Wis. 306. 


eet 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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estoppel;”° also that one who, owning land, under- 
takes without authority to convey such land as the 
attorney in fact to one who has no interest what- 
ever in the land, is estopped from asserting title as 
against one who claims under the deed so exe- 
cuted.2° 

[§ 91] b. Fraud and Mistake *1—(1) Fraud. 
The general rule that a party will be estopped to 
question his own deed does not apply where the 
deed has been procured by fraud,*? although there 
is some conflict of authority as to whether relief 
can ke granted in an action at law.*? However, the 
general rule ** has no application as against a pur- 
chaser from the fraudulent grantee where the 
deed procured by fraud was duly recorded, and 
there was nothing to charge the subsequent gran- 
tee with notice that the deed to his grantor had 
been procured by fraud.*° And it has been held 
that a party may by his own negligence lose his 
right to set up the fraud.®¢ 

[§ 92] (2) Mistake. While there is some au- 
thority to the contrary,*? it is very generally held 
that a recital inserted in a deed through mistake 
will not in equity be permitted to operate as an 
estoppel, so as to exclude the truth.** It has been 
held, where a tract of land is granted in clear and 
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law, not only when fraud enters into 


(21 Cr S.J. 1108 


unmistakable terms, the grantor and those claiming 
under him are estopped to say in a court of law 
that the land thus described in the deed was in- 
serted by mistake, and that another piece was in- 
tended,®® but there are decisions which hold that 
the mistake may be shown by the grantor for the 
purpose of reducing the damages for covenants 
broken.*° 

[§ 93] c. Incompetency of Parties. In order 
to work an estoppel the parties to a deed must be 
sui juris, competent to make it effectual as a con- 
tract.*4 Specific applications of this doctrine will 
be found treated elsewhere under other titles in this 
work.?? 

[§ 94] d. Estoppel by Covenants in Invalid 
Deed. According to the weight of authority where 
the deed is invalid, the mere fact that it contains 
covenants of warranty will not make it operative 
by way of estoppel, for to make a warranty binding, 
there must be some estate conveyed to which the 
warranty may be annexed.** ‘That a covenant may 
work an estoppel, it must be in a deed good and valid 
in law as well as in equity.44 There are, however, 
decisions holding that a deed which is void as a 
conveyance for want of words of inheritance *® or 


that the latter description was a 


Miller, 41 Conn. 112. 

30. North Star Land Co. v. Tay- 
lor, 129 Minn. 438, 152 NW 837. 

31. Estoppel of parties to fraudu- 
lent conveyance to impeach it see 
ie pas Conveyances [20 Cyc 

32. Ala.—Burroughs Mi Pacific 
Guano :Co., 81 Ala. (255, 1.S..212, 

Cal.—Koch v. Wilcoxon, 30 Cal. A. 
517, 158 P 1048. 

Iowa.—Rynear y. Neilin, 3 Greene 
310. 

Ky.—Peddicord v. Hill, 4.T. B. 
Mon. 370; Call v. Shewmaker, 69 SW 
749, °24 KyL 686. 

Me.—Goodwin y. Fall, 102 Me. 353, 
66 A 727 [quot Cyc]; Harding v. 
Randall, 15 Me. 332. 

N. Y.—Marden vy. Dorthy, 12 App. 
Div. 188, 42 NYS 827. 

Ss. 


C.—Brown v. American Tel., 


.etc., Co., 82 S. C, 173, 68 SH 744. 
) 


. D—vVesy v. Solberg, 27 S. D. 
618, 1382 NW 254. 

Tex.—Oar v. Davis, 105 Tex. 479, 
151 SW 794; Hickman y. Stewart, 69 
Tex. 255, 5 SW 833. 

{a] Fraudulent representations of 
grantor.—A grantee is not estopped 
by a statement of acreage in a deed 
from showing the falsity of such 
statement and setting up the pre- 
liminary fraudulent representations 
of the grantor in reference thereto 
in defense to a foreclosure of a pur- 
chase-money mortgage. McMichael 
v. Webster, 54 N. J. Haq. 478, 35 A 
663. 

[b] If fraud or duress was not 
used in procuring a deed, the heirs 
of the grantor cannot avoid the es- 
toppel by impeaching the considera- 
tion of the deed, Garrett v. Stuart, 
12°S. -C) I, 514;-Gould v. West, 32 
Tex. 338. 

[ec] Forged deed.—Plaintiffs are 
not estopped to claim land against a 
forged deed frum them, under mesne 
conveyances based on which de- 
fendant claims, merely because they 
had some knowledge that others 
than themselves were paying taxes 
on the land during a portion of the 
time after the recording of such 
deed, they not having known of the 
deed, but having known of the sale 
of the land for taxes. Vesy v. Sol- 
berg, 27 S. D. 618, 182 NW 254. 

33. [a] Relief granted see Ped- 
dicord v. Hill, 4 T. B. Mon. (Ky.) 
370; Goodwin v. Fall, 102 Me. 353, 
359, 65 A 727 (“Relief may be 
granted under the circumstances at 


it and vitiates the execution of the 
instrument, but when it consists in 
the misrepresentation of the nature 
and value of the consideration’’). 
[b] Relief not granted see Furgu- 
son v. Coleman, 5 Heisk. (Tenn.) 378. 
34. See supra text and note 82. 
35. Collett v. Houston, ete, R. 
Cos, (Text Civ, (Au)) 1865 SW 6232: 
36. McNeil v. Jordan, 28 Kan. 7; 
Charleston vy. Ryan, 22 S. C. 339, 53 


AmR 713. See also infra § 175. 

S77 JONES) BEVIN Tere wits) sie A. <. 
Marsh. (Ky.) 302. 

38. U. S.—Brown vy. Cranberry 


iron; ete., Co., 72\ Fed. 96: 
oo eee vy. Atwater, 16 Conn. 
Ilowa.—Cook v. Prindle, 
464, 66 NW 781. 
Mass.—Blaney Vv. Rogers, 174 
Mass. 277, 54 NE 561. 
Mich.—Wheeler v. Meyer, 95 Mich. 
36, 54 NW 689. 
Miss.—Carmichael v. Parks, 116 
Miss. 710, 77 S 660, 76 S 578. 
Mo.—Graham v. Olson, 116 Mo. A. 
272, 92. SW 728. 
N. H.—Porter v. Nelson, 4 N. H. 
130. 


N. Y.—Stoughton v. Lynch, 2 
Johns. Ch. 209. 

N. C.—Raiford v. Raiford, 41 N. 
Cc. 490. 

N. D.—Gijerstadengen y. Hartzell, 
9 N. D. 268, 883 NW 230, 81 AmSR 
575. 

Pa.—Ballantine’s App., 67 Pa. 178; 
Schettiger v. Hopple, 3 Grant 54; 
Leshey v. Gardner, 3 Watts & S. 314, 


97 Iowa 


388 AmD 764. 


Tenn.—Tate v. Tate, 126 Tenn. 169, 
148 SW 1042; Helm v. Wright, 2 
Humphbr. 72. 

Tex.—Long v. Cruger, 9 Tex. Civ. 
A. 208, 28 SW 568. 

Va.—Bower v. McCormack, 23 
Gratt. (64 Va.) 310. 

Eng.—Brooke v. Haynes, L. R. 6 
Eq. 25; Scholefield v. Lockwood, 9 
JUtse Ne Se hoo. 

39. Schillinger v. McCann, 6 Me. 
364; Bell v. Morse, 6 N. H. 205; Ful- 
lerton vy. Ibbitson, 12 N. S. 225. 
Compare Meriwether v. Asbeck, (Tex. 
Civ. A.) 25 SW 1100 (holding that in 
trespass to try title, where the dis- 
pute is as to a boundary, and de- 
fendant’s deed calls for land adjoin- 
ing that of plaintiff, but describes 
the disputed line as running a cer- 
tain distance north of the boundary 
claimed by defendant, the deed does 
not estop defendant from showing 


mistake). 

[a] In equity.—Such a mistake may 
be corrected, if at all, only in a court 
an equity. Brown y. Allen, 43 Me. 


40. Leland v. Stone, 10 Mass. 459; 
Barns v. Learned, 5 N. H. 264. 

41. U. S.—Bank of America v. 
Banks, 101 U. S. 240, 25 L. ed. 850; 
Burns v. Cooper, 140 Fed. 273, 72 
CCA 25 [certiorari.den 201 U. S. 648, 
26 SCt 762, 50 L. ed. 904]. 

Ala.—Bentley v. Cleaveland, 22 
Ala. 814. 

Ind.—Kemery v. Zeigler, 176 Ind. 
660, 96 NE 950; Sebrell v. Hughes,. 
72 Ind. 186; Mattox v. Hightshue, 
39hind.2952 

Ky.—Weber v. Lightfoot, 152 Ky. 
83, 1538 SW 24. 

Miss.—Rice v. Dignowitty, 22 Miss. 


57. 

N. Y.—Newton v. Kruse, 161 App. 
Div. 811, 147 NYS 1061 [aff 215 N. Y. 
198, 109 NE 118]. 

N. C.—Wallin vy. Rice, 170 N. C. 
417, 87 SE 239. 

Tenn.—Taylor v. Swafford, 122 
Tenn. 308, 1283 SW 350, 25 LRANS 
442. 

Ont.—Foott v. McGeorge, 12 Ont, 
A. 351; Foott v. Rice, 4 Ont. 94. 

[a] Conveyance to churchwardens. 
—Although the churchwardens of a 
parish are not capable of holding 
lands, and the deed to them and 
their successors does not operate by 
way of grant, yet, if it contains a 
covenant of warranty binding the 
grantors and their heirs, it may 
operate in favor of the church by 


way of estoppel. Mason vy. Mun- 
easter, 9 Wheat. (U. S.) 445, 6 L. 
ed. 131. 


42. Estoppel of: 

Infant see Infants [22 Cyc 610 et 
seq]. 
Married woman see Husband and 

Wife [21 Cyc 1326 et seq]. 

43. Kercheval v. Triplett, 1 A. K. 
Marsh. (Ky.) 493; McDowell v. Neal, 
5 KyL 331; Connor v. McMurray, 2 
Allen (Mass.) 202; Powell v. Bowen, 
(Mo.) 214 SW 142; Wallace v. Miner, 
6 Oh. 366; Patterson v. Pease, 5 Oh. 
190. See Chace v. Gregg, 88 Tex. 
552, 32 SW 520 (a covenant of war- 
ranty cannot operate by estoppel to 
confer upon the grantee a greater 
value than the deed itself would 


|have conferred if effective). 


44. Breen v. Moorehead, (Tex. Civ. 
A.) 126 SW 650. 
46. Shaw v. Galbraith, 7 Pa. 111. 
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grant,*® but containing a covenant of warranty, may 
operate by way of estoppel to prevent cireuity of 


action. 
[§ 95] 4. Construction—a. 


In General. In de- 
termining whether a deed creates an estoppel, every 
part of it should be given effect, if this can be done, 
and if the deed evidences conflicting intentions on 
its face, the object of the grant being considered, 
effect should be given to what may appear to be the 
controlling intention of the grantor.** 
will be limited by the intention of the parties.*§ 

[§ 96] b. Truth Apparent from Whole Instru- 
ment. Where the truth is apparent upon the deed 
or instrument which otherwise works an estoppel, 
the parties shall not be estopped from taking ad- 
vantage of it,*® as for instance that the grantor had 
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the description 
tory.°2 
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taken together is self-contradic- 


But the rule does not apply to a distinct 


undertaking for the transfer of after-acquired prop- 


[§SO7 oe: 


The estoppel 


erty,** since, in such an undertaking, an estoppel 
exists because of the covenant of warranty.®* 
Certainty.°° : 
estoppel the instrument by which the estoppel is 
claimed must be precise and certain and the inten- 
tion elear and- unambiguous.°® 
however, that.an estoppel may be sustained by nec- 
essary implication and upon a direct and irresistible 
inference from the words of the deed.** 
[§ 98] d. Extent of Estoppel.®*s 
‘cannot be extended beyond the exact terms of the 
admission so as to preclude a party from establish- 
ing facts not inconsistent therewith.®® 


In order to create an 


It has been held, 


An estoppel 


While the 


no title,5° or only a naked possibility,°>+ or where | estoppel is in all eases coextensive with the estate 


46. Brown v. Manter, 21 N. H. 
528, 53 AmD 223. 
47. .Pugh v. Mays, 60 Tex. 191; 


Hancock v. Butler, 21 Tex. 804. 

{a] Estoppel inconsistent with 
document.—No estoppel can be raised 
on a document inconsistent with the 


document itself. Colonial Bank v. 
Hepworth, 36 Ch. D. 36. 
48. Ala—Pendrey v. Godwin, 188 


Ala. 565, 66 S 43. 

Pa.—Schettiger v. Hopple, 3 Grant 
54. 

Vt.—Blake v. Tucker, 12 Vt. 39. 
Va—McCullough y. Dashiell, 
Va. 634. 

Eng.—Hosier vy. Searle, 2 B. & P. 
299, 126 Reprint 1292. 

Intention as governing recitals see 
supra § 68. 

49. Ala—kKing v. Thomas, 190 
Ala. 649, 67 S 241; Tait v. Frow, 8 
Ala. 543. 

.Ind.—McAdams v. Bailey, 169 Ind. 
518, 82 NE 1057, 124 AmSR 240, 13 
LRANS 1008. 

Mass.—Wheelock vy. Henshaw, 19 
‘Piekoss 40 

N. J.—Wolling v. Camp, 19 N. J. L. 
148; Hannon y. Christopher, 34 N. J. 
Eq. 459. 

N. Y.—Warren v. Leland, 2 Barb. 
613; Pelletreau v. Jackson, 11 Wend. 
110 [aff 18 Wend. 178]; Sinclair v. 
Jackson, 8 Cow. 548. 

Or.—Langley v. Kesler, 57 Or. 281, 
110 P 401, 111 P 246. 

Pa.—Frick v. Fiscus, 164 Pa. 623, 
30 A 515; Noble v. Cope, 50 Pa, 17. 

R. I.—Ball v. Ball, 20 R. I. 520, 40 
A’ .234. 

S. C.—Stone v. Fitts, 38 S. C. 393, 
17 SE 136. 

Tex.—Roberts v. Dreyer, (Civ. A.) 


200 SW 1097. 
Vt.—Probate Ct. y. Matthews, 6 
ER. 8: 


Vt. 269. 
Q. B. 658, L. R. 4 Q. B. 293; Pargeter 


78 


Eng.—Morton vy. Woods, 


Ve Ubarris, 7°Q. B:-708:) 538 HChc 08; 
115 Reprint 656; Doe v. Lumley, 3 
AN G&: Bin? 30 BCL» 25, 111° Reprint 


313; Saunders v. Merryweather, 3 H. 
& C. 902, 159 Reprint 790; Cuthbert- 
son v. Irving, 4 H. &' N. 1742, 157 
Reprint 1034, 6 H. & N. 135, 158 Re- 
print 56; Clarke v. Hall, 24 L. R. Ir. 
316; Doe v. Lawrence, 4 Taunt. 23, 
128 Reprint 235. 

Ont.—Todd v. Cain, 16 U. Cc. Q. B. 
ban Doe v. Shea, 2 U. C. Q. B. 483, 
486. 

“Tt has always been a principle in 
estoppel, that when the truth ap- 
pears any where in the same instru- 


ment, there can be no estoppel.” 
Doe vy. Shea, supra. 

50. Pelletreau v. Jackson, 11 
Wend. (N. Y.) 110 [aff 13 Wend. 


178]; Langley v. Kesler, 57 Or. 281, 
110 P 401, 111 P 246; Todd v. Cain, 
16 U. .G. Q. By 516;,Doe; y., Shea, 2 


Us 'Cx5Q. +B.» 483: 
51. Pelletreau v. Jackson, 11 
Wend. (N. Y.) 110 [aff 13 Wend. 


178]; Coke Litt. -p 352b. 


52. Frick v. 164 Pa. 623, 
S0AS 515: 

53. McAdams v. Bailey, 169 Ind. 
518, 82 NE 1057,.124 AmSR 240, 13 
LRANS 1003. 

54. McAdams y. Bailey, 169 Ind. 
518, 82. NE 1057, 124 AmSR 240, 13 
LRANS 1003. 

§ eee Certainty of recitals see supra 

56. U. S.—Wallace v. McClung, 74 
Fed. 376; Mitchell v. Barclay, 17 F. 
Cas. No. 9,659. 


Fiscus, 


Ala.—Pendrey v. Godwin, 188 Ala.. 


565, 66 S 43; Miller vy. Hampton, 
37 Ala. 342; Ware v. Cowles, 24 Ala. 


446, 60 AmD 482; Wallis v. Long, 
16 Ala. 738. 

Cal Zimmler vy. San Luis Water 
@o;,7 57 "Cals 224% 


Conn.—Rich v. Atwater, 16 Conn. 
409; Hubbard vy. Norton, 10 Conn. 
422; Smith v. Sherwood, 4 Conn. 276, 
10 AmD 143. 
re ei ae v. Brockway, 96 Ill. A. 

lo. 

Ind.—Murray v. Murray, 62 Ind. A. 
132, 112 NE 885. 

Iowa.—Gill v. Patton, 118 Iowa 88, 
91 NW 904. 

Me.—Miller v. Moses, 56 Me. 128; 
Spofford v. Hobbs, 29 Me. 148, 48 
AmD 521; Hardy vy. Nelson, 27 Me. 
oon Campbell y. Knights, 24 Me. 

Mass.—Claflin y. Boston, ete., R. 
Co., 157 Mass. 489, 32 NE 659; Guild 
v. Richardson, 6 Pick. 364. 

Van te ae v. Gilkey, 29 Miss: 
Mo.—Lajoye v. Primm, 3 Mo. 529. 
N. Y.—Edmonston y. Edmonston, 

13 Hun 133; Dempsey v. Tyler, 10 

N. Y. Super. 73. 

Pa.—Muhlenberg v. Druckenmiller, 


103. Pa. 631; Naglee v. Ingersoll, 7 
Pa. 185; Ingersoll v. Sergeant, 1 
Whart. 337; Mehaffy v. Dobbs, 9 


Watts 363; Wells v. Sloyer, 1 PaLJR 
516, 3 PaLJ 203; Pennsylvania, etc., 
ees etc., Co. vy. Billings, 94 Pa. 


S. C—Farmers’ Bank, ete., Co. v. 
Southern Granite Co., 96 S. C. 106, 
121, 79 SE 985 [cit Cyc]. 

Tenn.—Daniel v. Dayton Coal, etc., 
Co., 182 Tenn. 501, 178 SW 1187; 
Memphis Water Co. vy. Magens, 15 


ee 37; McDonald y. Lusk, 9 Lea 
ot. 

Vt.—Probate Ct. v. Matthews, 6 
Vt. 269. 


Va.—Bower _ v. McCormick, 23 
Gratt. (64 Va.) 310; Griffin v. Macau- 
lay, 7 Gratt. (48 Wa.) 476. 

Eng.—Heath y. Crealock, L. R. 10 
Ch. 22; Onward Bldg. Soe. v. Smith- 
son, [1893] 1 Ch. 1; General Finance, 
ete., Co. vy. Liberator Permanent Ben. 
Bidg. Soc., 10% Ch.) D. 15: Right -v: 
Bucknell, 2 B. & Ad. 278, 22 ECL 
122, 109 Reprint 1146; Kepp v. Wig- 
gett, 40 GC. Biddy 70, BC, -3577238 
Reprint 15; Crofts v. Middleton, 2 
Kay & J. 194, 69 Reprint 749: Bot- 
trell v. Summers, 2 Y. -& J. 407, 148 


Reprint 977. 

Ont.—Re Bain, 25 Ont. 136; 
v. Breakenridge, 1 U. C. C. P. 
McKay v. McKay, 25 U. C. Q. B. 
Gamble v. Rees, 6 U. C 
Doe v. Piquotte, 4 U. C. 

“Every estoppel, because 
cludeth a man to allege the truth, 
must be certaine to every intent, 
and not be taken by argument or 
inference.” 2 Coke Litt. p 352b [quot 


. QB. 396 
QB 308. 
it con- 


Spofford v. Hobbs, 29 Me. 148, 48 
AmD 521}. 
57. Archibald’ v. Blois, 2 N. S. 


307, 313 (“There may be an affirma- 
tion of a fact in a deed by necessary 
implication and irresistible infer- 
ence, as clear and strong as it could 
be made by direct words”). 
si. To deny recitals see supra 

59. Ala.—East Alabama R. Co. v. 
Tennessee, etc., R. Co., 78 Ala. 274. 

Conn.—Knowlton vy. New York, 
ete, R. Co., 72 Conn.:i88,) 44" Aes. 

Ga.—Toland vy. Brewster, 144 Ga. 
236, 86 SE 1089. 

Ind.—Holman y. Dukes, 110 Ind. 
195, 10 NE 629. 

Iowa.—Gill vy. Patton, 118 Iowa 88, 
$91 NW 504. 

Ky.—Newell v. Burnside Banking 
Co., 118 SW 267. 

La.—Farelly v. Metairie Cemetery 
Assoc., 44 La. Ann. 28, 10 S 386. 

Me.—Farrar v. Cooper, 34 Me. 394; 
Campbell v. Knights, 24 Me. 332. 

Mass.—-Sanford vy. Sanford, 135 
Mass. 314. 

Mont.—Cavanaugh vy. Corbin Cop- 
per Co., 174 P 184. 

N. H.—De Roachment y. Boston, 
etc..-R:-Coy 64 N- Hi b00F 250A 1133- 

N. J.—Hoboken y. Harrison, 30 N. 
A ee Be Sy 

N. Y.—Christie v. Gage, 71 N. Y. 
eM Learned v. Tallmadge, 26 Barb. 


pean C.—Kissam y. Gaylord, 46 N. C. 

Pa.—Safe Deposit, ete, Guaranty 
Co. v. Linton, 256 Pa. 274, 100 A 
831; Thompson y. Sankey, 175 Pa. 
594, 34 A 1104. 

R. I—Hodges vy. Goodspeed, 20 R. 
I. 537, 40 A 878. 

S. C.—Marion v.. Aiken, 39 S. Cc. 


33, 17 SE 511; Smith v. Asbell, 33 
SHOUiaTa1: 
W. Va.—Dewing v. Hautton, 48 W. 


Va. 576, 37 SE 670. 

Wis.—Hanley v. Kraftezyk, 119. 
Wis. 352, 96 NW--820. 

“A deed will never be construed 
to operate by way of estoppel be- 
yond the clear meaning of the words 
used.” 
Co., (Ky.) 118 SW 267, 268. 

fa] Rule applied.—(1) One who 
specifically conveys a life estate is 
not estopped by the conveyance 
thereafter to assert an undivided in- 
terest in fee. Holman v. Dukes, 110 
Ind. 195, 10 NE 629. (2) A deed pur- 
porting to convey only such title as 
was acquired through tax | deeds, 


¥or. later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Newell v. Burnside Banking 


| 
| 


" 
7 


a. 


$§ 98-99] 


or interest which the grantor attempts to convey 
and warrant,°° it is confined to the subject matter 
of the conveyance,*! and will not extend to objects 
that the parties cannot reasonably be supposed to 
have had in view © or to render effective a con- 
veyance which is void as being contrary to a public 
However, the rule that a grantor is es- 
topped to deny that his deed actually conveyed what 
it purports to convey will not estop him to deny 


statute.®? 


with covenants limited to the estate 
acquired under such deeds, will not 
estop the grantor to set up a title 
otherwise acquired, or to deny the 
validity of the tax sale. Sanford v. 
Sanford, 135 Mass. 314. (3) A con- 
veyance by a trustee to the benefi- 
ciary with warranty will not estop 
him to enforce the lien of a prior 
judgment obtained against the lat- 
ter. Thompson v. Sankey, 175 Pa. 
594, 34 A 1104. (4) One who con- 
veys with warranty and a covenant 
against encumbrances is not es- 
topped to claim from the grantee 
rents of the premises due by the lat- 
ter for occupation prior to the con- 
veyance. Woodcock v. Baldwin, 110 
La. 270, 34 S 440. (5) One taking a 
conveyance of lots subject “to all 
special assessments” is not estopped 
to question the validity of an assess- 


‘ment of which he did not know, and 


which did not enter into the deter- 
mination of the purchase price. Gill 
v. Patton, 118 Iowa 88, 91, 91 NW 
904. (6) An estoppel by deed pre- 
cludes the grantor from denying the 
title thereby conveyed and the set- 
ting up any other title to the injury 
of the grantee, but does not pre- 
vent him from showing that the 
title was already in the grantee and 
that the object of the deed was 
merely to confirm the grantee’s title. 
Dewing v. Hutton, 48 W. Va. 576, 37 
SE 670. (7) Where the grantor of 
jland reserved such mining rights 
as would not disturb, damage, or 
interfere with the grantee, the gran- 
tee was not estopped by the deed 
to complain of particular mining 
operations, which disturbed the quiet 
and peaceable possession and enjoy- 
ment of his premises, or acts which 
damaged his property. Cavanaugh 
v. Corbin Copper Co., (Mont.) 174 P 
184. 

{b] Easements.—(1) A  convey- 
ance with covenants for title with- 
out reservation estops the grantor 
from asserting an easement in the 
premises. De Roachmont v. Boston, 
etc Rion 647Ne HE 50015 A -13t; 
Hodges v. Goodspeed, 20 R. I. 587, 
40 A 873. (2) It has been held, how- 
ever, that a warranty deed wili not 
estop the grantor to claim a way of 
necessity over the land conveyed. 
Brigham v. Smith, 4 Gray (Mass.) 
297, 64 AmD 76. (3) So a proviso 
that any existing right of way in 
favor of the grantor shall extend 
over the land conveyed, and that 
such right. shall be unaffected by 
the conveyance, will not estop the 
grantee to deny the existence of any 
such right. Knowlton v. New York, 
etc., R. Co., 72 Conn. 188, 44 A 8. 


60. Garner vy. Garner, 117 Miss. 
694, 78 S 623. 
61. Ind.—Holman v. Dukes, 110 


Ind. 195, 10 NE 629. 
Iowa.—Barringer v. Davis, 112 NW 
208. ; 
Mass.—Van Ness v. Boinay, 214 
Mass. 340, 101 NE 979. 
Miss.—Moore vy. Lord, 50 Miss. 229. 
Mont.—Cavanaugh vy. Corbin Cop- 


‘per Co., 174 P 184. 


N. H.—Pillsbury v. Elliott, 56 N. 
H. 422. 

N. C.—Fisher v. Cid Copper Min. 
Co., 97 N. C. 95, 4 SE 772; Fisher v. 
Cid Copper Min. Co., 94 N. C. 397; 
Staton v. Mullis, 92 N. C. 623. 

Pa.—Safe Deposit, ete., Co. v. Lin- 
ton, 256 Pa. 274, 100 A 831. 

Tex.—Anderson vy. Casey-Swasey 


. 


ESTOPPEL 


the grantee.®* 
[§ 99] 


Co., 102 Tex. 466, 129 SW 349; Con- 
nor v. Mangum, (Civ. A.) 127 SW 


256. 

Va.—McCullough v. Dashiell, 78 
Va. 634. 

[a] An estoppel arising out of 


the acceptance of a deed is restricted 
to the estate as well as to the 
corpus which it undertakes to trans- 
fer. Moore v. Lord, 50 Miss. 229; 
Fisher vy. Cid Copper Min. Co., 94 
N. C. 397; Staton v. Mullis, 92 N. C. 
ya Kissam vy. Gaylord, 46 N. C. 

62. Cavanaugh v. Corbin Copper 
Co., (Mont.) 174 P 184; Safe Deposit, 
ete Covsyve Linton 256> Pa; -21747 100, 


A 831; McCullough vy. Dashiell, 78 
Va. 634. 

63. State v. State Bank, 5 Ind. 353 
(mortgage). 


a are Walbridge v. Hammack, 18 D. 
. 154: 

65. U. S—Branson y. Wirth, 17 
Wall. 32, 21 L. ed. 566; 
Crayst SY iWallee795, else Ee 
Traver v. Baker, 15 Fed. 186, 8 
Sawy. 535; Burr v. Duryee, 4 F. Cas. 
No. 2,190 [aff 1 Wall, 531, 17 L. ed. 
650, 660, 661]. ° 

Ala.—Hale v. Chandler, 180 Ala. 
391, 61 S 885; Barker v. Mobile Hlec- 
ELIC MRCOG LTA ATR 2 8945 DIS 3645 
Hughes v. Rose, 163 Ala. 368, 50 S 
899; Stapp v. Wilkinson, 80 Ala. 47; 
Hast Alabama R. Co. v. Tennessee, 
Stel RULCon 78 Alar’ 27420 Coopernav. 
Watson, 73 Ala. 252; Mordecai v. 
Beal, 8 Port. 529. 

Ark.—Brown vy. Arkansas Cent. R. 
Co., 72 Ark. 456, 81 SW 613. 

Cal.—Franklin v. Dorland, 28 Cal. 
175, 87 AmD 111. 


Conn.—Hungerford v. Hicks, 39 
Conn 259. 
Del.—Robinson vy. Ortiz, 29 Del. 


370, 100 A 408 [cit Cyc]. 

D. C.—Morris v. Wheat, 8 App. 379; 
Thaw v. Ritchie, -17 D. ‘C. #200, 16 
D. C. 347. 

Ga.—Lewman vy. Owens, 132 Ga. 
484, 64 SE 544; Lewman vy. Equitable 
L., ete. Security Co., 124 Ga. 190, 
52 SE 599, 3 LRANS 879; Cruger v. 
Tucker, 69 Ga. 557; Lamar y. Turner, 
48 Ga. 329. 

Ill.— Weigel v. Green, 218 Ill. 227, 
75 NE 913; Chicago, etc., R. Co. v. 
Abbott, 215 Ill. 416, 74 NE 412; 
Cross v. Weare Commission Co., 153 
Tll. 499, 38 NE 1038; Stumpf v. Os- 
terhage, 94 Ill. 115; Graves v. Col- 
well, 90 Ill. 612; Massure v. Noble, 
11 Ill. 531; Brewster v. Peter Schoen- 
hofer Brewing Co., 66 Ill. A. 276. 

Ind.—McKinney v. Lanning, 139 
Ind. 170, 38 NE 601; Simpson v. 
Pearson, 31 Ind. 1; Laglow v. Neil- 
son, 10 Ind. 183; Goodwin v. Kensett, 
Smith 126; Donner v. Griffith, (A.) 
122 NE 238; Hornet v. Dumbeck, 39 
Ind. A. 482, 78 NE 691, 697. 

Iowa.—Woolstock State Bank v. 
Schutt, 174 Iowa 582, 156 NW 762; 
McCorkell v. Herron, 128 Iowa 324, 
103 NW 988, 111 AmSR 201. 

Kan.—Smith v. Washington, 92 
Kan. 646, 141 P 250; Dyer v. Mar- 
Piott, (so) ian. “bib ..1 31 P L185, 45 
LRANS 93, AnnCas1915A 93; Wolf 
v. Hahn, 28 Kan. 588. 

Ky.—Engle v. Bond Foley Lum- 
ber Co., 173 Ky. 35, 189 SW _ 1146; 
Boyle v. Atwell, 141 Ky. 796, 133 SW 


778: Hall v.' Ditto, 12 SW 941, 11 
KyL 667; Smith v. Shackleford 9 
Dana 452; Hume v. Breck, 4 Litt. 


284; Lankey v. McElroy, 11 Ky. Op. 
102; Grief vy. McCracken County, 10 


toppel Arises—1. 
is operative only between parties to the deed and 
their privies; strangers to the deed are not bound 
by, nor can they invoke, the estoppel.®* 
the same as to an estoppel to assert an after-ac- 
quired title; the parties and their privies are es- 
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that it did purport to convey the interest alleged by 


F. Persons for and against Whom Es- 


General Rule. Estoppel by deed 


The rule is 


Ky... Op. 565; Tuck v. Ogburn, 5 Ky. 
Op. 326. 

La.—Willis v. Sempe, 139 La. 877, 
72.S 427; Saunders v. Busch-Everett 
Co., 188 La. 1049, 71 S 153; Farley 
v. Frost-Johnson Lumber Co., 133 
ha. 497, 638. S 122, LRAILSI5A: 200; 
AnnCas1915C 717; Schultz v. Ryan, 
ISL thar 78,959) S'e2ds" fiquotaCyvels 
Frederick v. Goodbee, 120 La. 788, 
45 S 606; Lyons v. Lawrence, 118 


La. 461, 43 S 51. 

Me.—Laughlin v. Page, 108 Me. 
307,80 A 7535 Wrench v. ‘iord,> 69 
Me. 537; Hovey v. Woodward, 33 Me. 


470; Wilkins v. Dingley, 29: Me. 73; 


Pierce v. Odlin, 27 Me. 341. 


Md.—Potomac Dredging Co. v. 
Smoot, 108 Md. 54, 69 A 507; Nut- 
well v. Tongue, 22 Md. 419; Cecil v. 
Negro Rose, 17 Md. 92. 

Mass.—Claflin vy. Boston, ete, R. 
Co., 157 Mass. 489, 32 NE 659; Man- 
ners Vv.) Haverhill,“ 135 Mass. 1¢5: 
Buffum v. Hutchinson, 1 Allen 58; 
Merrifield v. Parritt, 11 Cush. 590; 
Holt v. Sargent, 15 Gray 97; Cram 
v. Bailey, 10 Gray 87; Robinson v, 
Bates, 3 Metc. 40; Housatonic Banks 
v. Martin, 1 Metc. 294; Blanchard v. 
Brooks, 12 Pick. 47; Worcester v. 
Green, 2 Pick. 425; Braintree. v. 
Hingham, 17 Mass. 432. r 

Mich.—Vincent v. Evans, 165 Mich. 
695, 127 NW 760; Gorton v. Roach, 
46 Mich. 294, 2 NW 422. 

Minn.—Horton v. Kelley, 40 Minn. 
193, 41 NW 1081. 

Miss.—Robbins vy. McMillan, 26 
Miss. 434; Stevenson y. McReary, 20 
Miss. 9. 

Mo.—Wall v.. Mays, 210 SW 871; 
Hunt, iV. usearcy.w 67 ayo sreLo sven Ole 
SW 206; Bradley yv. Missouri Pac. R. 
Co., 91 Mo. 493, 4 SW 427; Alexander 
v. Campbell, 74 Mo. 142; Hempstead 
v. Easton, 33 Mo. 142; Cottle v. Syd- 
nor, 10 Mo. 763; Barber Asphalt Pay. 
Co. v. O’Brien, 128 Mo. A. 267, 107 SW 
25; Curtis v. Browne, 63 Mo. A. 431. 

Nebr.—Reams v. Sinclair, 88 Nebr. 
738, 130 NW 562, AnnCas1912B 989. 

N. H.—Corbett v. Norcross, 35 N. 
H._99:; Glidden''v: Unity, 30. N: H. 
104; Wark v. Willard, 13 N. H. 389; 
Kimball vy. Blaisdell, 5 N. H. 538. 

N. J.—Osborne vy. Tunis, 25 N. J. 
3 633; Griggs v. Smith, 12 N. J. L. 


N. Y.—Finnegan .v. ‘McGuffog, 203 
N. Y. 342, 96 NE 1015; Moore v. 
Williams, 115 N. Y. 586, 22 NE 233, 
12 AmSR 844, 5 LRA 654; Tyson 
Vi POStiall08 Neen 21 7h 5 Needles 
2 AmSR 409; Pope y. O’Hara, 48 N. 


Y. 446; Walrath vy. Redfield, 18 N. 
Y.° 457; Wilson v. Ford, 148 App. 
Dives %307) » Tes 7 NY S's 33°) [rev, von 


other grounds 209 N. Y. 186, 102 NE 
614]; Stackpole v. Robbins, 47 Barb. 
212; Borst v. Corey, 16 Barb. 136; 
Avrill v. Wilson, 4 Barb. 180; Fox 
v. Heath, 16 AbbPr 163; Jewell -v. 
Harrington, 19 Wend. 471; Jackson 
v. Bradford, 4 Wend. 619; Jackson v. 
Perkins, 2 Wend. 308; Jackson v. 
Woodruff, 1 Cow. 276, 15 AmD 525; 
Overseers of Poor vy. Overseers of 
Poor, 10 Johns. 229; Jackson  v. 
Brinckerhoff, 3 Johns. Cas. 101; Kel. 
log Vv. Rand, 11 Paige 59;~ Lee => 
Hunter, 1 Paige 519; Dickinson v. 
Codwise, 1 Sandf. Ch. 214. 

IN. 26. Vick “vy. "DLripp; 163 9 Ne -C! 
90, 68 SE 1067; Featherston vy. Mer- 
rimon,= L48° "Ne GC, hl 99-964 SHAG Toe 
Brittian vy. Daniels, 94 N.:- CG. 78%: 
Gavlord v. Respass, 92 N. C. 553; 
Griffin v. Richardsen, 33 N. C. 439° 
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topped, but strangers are not.* 


effective.$7 
[§ 100] 2. Parties—a. 


[§ 101] b. 


Langston v. McKinnie, 6 N. C. 67; 
Nesbit y. Nesbit, 1 N.C. 403. 

Oh.—Kitzmiller v. Van Rensselaer, 
10 Oh. St. 638; Daiber v. Scott, 3 Oh. 
Cin geCc Slo ia Olu Cines Dec rags 
Hartry v. Pennsylvania, etc., R. Co., 
1, Oh. Cir. Ct. 426, 1 Oh. Cir. Dec. 238. 

Or.—North: American Securities 
Co.sy.nCole, 6LcOr, 15 118°P 1032" Feit 
Cyc]. 

Pa.—Jordan v. Chambers, 226 Pa. 
5738, 75 A 956, 184 AmSR 1081; Calder 
v. ‘Chapman, 52. Pa... 359, 91 AmD 
163; ‘Sunderlin vy. Struthers, 47 Pa. 
40 Alien. ive, Allen,...45.\ Pa. 4683 
Waters’ App., 35 Pa. 523; Hendrick- 
son’s App. 24 Pa. 363; Dean v. Con- 
nelly, 6 Pa: 239; Miller v. Halman, 
1 Grant 243, 2 Phila, 118; Langer v. 
Felton, 1 Rawle 141; Weidman v. 
Kohr, 4 Serg. & R. 174; Olfshesky 
v. Graham, 46 Pa. Super 523; Kearney 
v. Fagan, 2 Del. Co. 462; Thompson 
v. Catheart, 17 Legint 364. 

Porto Rico.—Figueroa v. Figueroa, 
23 Porto Rico 405 [cit Cyc]. 

R. I.—Knowles v. Carpenter, 8 R. 
I. 548. 

S. C.—Townes v. Augusta, 52 S. C. 
396, 29 SE 851; Reeves v. Brayton, 
36S. €. 384, 15 SH 658; Davis’ v. 
Townsend, 32.S. C. 112, 10 SE 837; 
Polson vy. Ingram, 22 S.C.» 541; 
Archer v. Munday, 17 S. C. 84; Baus- 
kett v. Holsonback, 31 S. C. L. 624; 
McKenzie v. Roper, 33 S. C. L, 306. 

S. D.—Hingtgen v. Thackery, 23 S. 
D. 329, 121 NW 839. 

Tenn.—Daniel v. Dayton Coal, etc., 


Co., 132 Tenn. 501, 178 SW. 1187; 
Tate ....Tate, 126 Tenn. 169, 148 
SW 1042;: Swainson vy. Scott, 111 


Tenn. 140, 76 SW 909; Buchanan v. 
Kimes, 2 Baxt. 275. 

Tex.—Illy v. Garcia, 92 Tex. 251, 
AT SW 717 [rev (Civ. A.) 45. SW 
857]; Stone v. Sledge, 87 Tex. 49, 26 
SW 1068, 47 AmSR 65; Davis v. 
Agew, 67 Tex. 206, 2 SW 43, 376; 
Williams. v.,,Ghandler, 25 Tex. | 4; 
Newton y. Easterwood, (Civ. A.) 154 
SW 646; Haley v. Sabine Valley Tim- 
ber, etc., Co., (Civ. A.) 150 SW 596; 
Schriver v. Taylor, (Civ. A.) 143 SW 
231; Skov v. Coffin, (Civ. A.) 137 SW 
450; Cleveland v. Smith, (Civ. A.) 113 
SW 547; Bartell v. Kelsey, (Civ. A.) 
59 SW 631; Mayfield v. Robinson, 22 
Tex. Civ. A. 385, 55 SW 399;-Lump- 
kins v. Coates, (Civ. A.) 42 SW 580; 
Mariposa Land, etc., Co. v. Silliman, 
(Civ. A.) 32 SW 843. 

Utah.—Rogers v. 
Utah 108, 39 P 494. 


Donnellan, 11 


Vt.—Capen v. Sheldon, 78 Vt. 39, 
61 A 864. 

Va.—McCulloch v. Dashiell, 78 Va. 
634. 


Wash.—Prentice v. How, 84 Wash. 
136, 146 P 388; Mace v. Duffy, 39 


Wash. 597, 81 P 1053; Bingham v. 
WiallavevwWwallases avwashs Te 1685.13" 
408. 

Wis.—Kimball v. Baker Land, etc., 
Co., 152 Wis. 441, 452, 140 NW 47 
[cit Cyc]; Mabie v. Matteson, 17 
Wis. 


Eng.—Doe v. Errington, 6 Bing. N. 
Cas. 79, 37. ECL 518, 133 Reprint 31; 
Re Ghost, 49 L. T. Rep. N. S. 588. 
Can.—Boulton vy. Boulton, 28 Can. 
S.G,, 5y2: 
N. B.—Doe v. Wetmore, 8 N. B. 
140. 


However, it has 
been held that the estoppel becomes operative 
against strangers who come in after it has become 


In General. 
monly said that the parties to a deed are estopped 
to assert anything in derogation of it.®® 
generally true as against the grantor,®® but not as 
against the grantee except under peculiar circum- 
stances as appears in other connections.”° 

Parties Acting in Different Rights 


ESTOPPEL 


or Capacities. 


resents.“1 
It is com- 


This is 
) deed;72 but the 


unless the deed 
AAA S.—Archibald vy. Blois, 2 N. S. 

Ont=—Dodeew Vaasa es oeelOue. 
L. 305, 1 OntWR 46, 803, 2 OntWR 
561, 22 CanLTOccNotes 52; Re Bain, 
25. Ont. 136;,.Miller. v. «Wiley, 17 
Wee. (Car Pxos6sS Were Va EIOtt, aoe 
Ue. CAO. Be 4345) Prustiete:,,.COnave 
Covert s2i Um iC. Qi) Bac NLel<ay, 
v. McKay, 25 U. C. Q. B. 133; Macau- 
lay v. Marshall, 20 U. C. Q. B. 273; 
Gamble v. Rees, 6 U. GC. Q. B. 396; 
Doe v. Piquotte, 
McLean y. Laidlaw, 
222. . 

[a] One signing a deed as a wit- 
ness conveying a part of a tract of 
land that he himself owned will be 
estopped from asserting title to that 
part, but not from asserting title 
to the other part, although the deed 
recites that the land adjacent to 
that conveyed belongs to the grant- 
OF: College Point Sav. Bank vv. 
Vollmer, 44 App. Div. 619,60 NYS 389 
[aff 161 N. Y. 626 mem, 55 NE 1094 
mem]. 

[b] Rule applied.—(1) Recitals 
in a deed as to the boundaries of 
the land thereby conveyed are not 
binding on strangers to it (Barker 
v. Mobile Electric Co., 172 Ala. 28, 
55 S 364), (2) and on the other 
hand are not operative in their favor 
(McLennan v. Fisher, (Tex. Civ. A.) 
130° SW: 598): (3) <As against 
strangers to a deed the recital of 
payment of consideration -does not 
operate as an estoppel or even as 
evidence of payment of the consid- 
eration. North American Securities 
Co: vs, Cole; 61 (Or 1, 118 P1082. 44) 
Recitals in a deed by one professing 
to act as trustee of land for the 
benefit of his grantor’s wife and 
children do not estop her; she not 
being a party to the deed. Feather- 
ston v. Merrimon, 148 N. C. 199, 61 
SE 675. (5) A stranger to a con- 
veyance by supposed cotenants, one 
of whom also holds a tax title, is not 
entitled to urge as against the gran- 
tee that the conveyance extinguished 
the tax title; the estoppel against 
the grantor being available only to 
the grantee. Schultz v. Ryan, 131 
La. 78, 59 S 21. (6) Where, in order 
to effectuate a sale of land, a third 
person by agreement with the ven- 
dor advances to the purchaser a part 
of the money with which to pay for 
the land, the vendor agreeing that 
such third person may remove from 
the premises certain machinery, belt- 
ing, shafting, and rollers then on 
the land, in determining the ques- 
tion whether such properties are fix- 
tures, in a subsequent proceeding for 
the foreclosure of a purchase-money 
mortgage, such third person is not 
precluded by the deed from the 
grantor to the grantee nor by the 
purchase-money mortgage given by 
the grantee to the grantor, but the 
rights of such third person are de- 
termined entirely by the agreement 
between him and the grantor. Ty- 
son Vv. Post, 108) Navn weld alo eeNa 
316, 2 AmSR 409. 

[c] Rule not applied—(1) A 
stranger in possession of land when 
sued in ejectment was allowed to 
show that plaintiff, before he ac- 
quired title, conveyed the land to a 


[§§ 99-101 


A deed made by a person in- 


dividually does not estop him in a representative 
capacity from asserting title in those whom he rep- 
As to whether a deed made in a repre- 
sentative capacity estops the grantor individually 
the eases are not in accord. 
have held that the grantor is not estopped to assert 
an individual right or title in derogation of the 


Some of the courts 


weight of authority is to the ¢on- 


trary, at least where there are general covenants, 


expressly excepts or recognizes an 


third person and was therefore not 
entitled to recover. Perkins v. Cole- 
man, 90 Ky. 611, 14 SW 640, 12 Kyl 
501. (2) Where a person conveyed 


the same land, at different times, to . 


different persons he was estopped, in 
an action by the second grantee for 
breach of warranty, to assert that 
the first grantee obtained no title. 
Hodges v, Latham, 98 N. C. 239, 3 
SE 495, 2 AmSR 333. 

66. U. S.—Lownsdale v. Portland, 
15.) Bo-Cas:-_Nos:. 8,578,- 8,579, Deady 
Ls O oy Lt ORMaSL, a OO: 

Ky.—Fitzhugh y. Tyler, 9 B. Mon. 
boos 

Mo.—Barada-Ghio Real Est. Co. v. 
Keleher, 214 SW 961. 
~N. Y.—Jackson vy. Hoffman, 9 Cow. 
271. 

N. C.—Langston v. McKinnie, 6 N. 
C6 t: 

Pa.—Ruston y. Lippincott, 119 Pa. 
DD Ae ioe 

67. Somes v. So lek 
(Mass.) 52. 


Skinner, 


68. See supra § 99. 

69. See supra § 26. 

7O. See supra §§ 26, 28-32. 

71. Franklin v. Dorland, 28 Cal. 
175, 87 AmD 111; Dewhurst  v. 


Wright, 29 Pla. 223, 10 S 682; Knorr 
v. Raymond, 73 Ga. 749; Metters v. 
Brown, 1 H. & C. 686, 158 Reprint 
1060. 

[a] Homestead property.—A deed 
of homestead property by the head 
of a family as an individual does not 
estop him from resisting, in his 
capacity as head of the family and 
in behalf of the beneficiaries of the 
homestead, an action of ejectment 
founded on such deed. Hall v. Mat- 
thews, 68 Ga. 490. 


[b] Community property.—But a 
deed by one in his individual ca- 
pacity, with general covenants of 


warranty, passes title vested in him 
as survivor of the community. 
Pheenix Assur. Co. vy. Deavenport, 16 
Tex. Civ..A. 283, 41 SW 399. 

ae Cal.—Smith y. Penny, 44 Cal. 


La.—Lauve y. Wilson, 114 La. 699, 


32 S 522. 

Me.—Harper v. Little, 2 Me. 14, 11 
AmD 25. : f 

Mich.—Wright v. De Groff, 14 
Mich. 164. 
pean reasern v. Chalfant, 7 Minn. 
Se Y.—Jackson v. Hoffman, 9 Cow. 

[a] Deed by agent of attorney in 
fact.—(1) An attorney in fact who 
executes a deed as such is not es- 
topped by the covenants or recitals 
therein. Smith v. Penny, 44 Cal. 161; 
Kern v. Chalfant, 7 Minn. 487. (2) 
Afid a conveyance by an agent made 
after the principal’s death, of which 
the agent was ignorant, will not es- 
top the latter personally, where its 
language shows no such intention. 
Harper v. Little, 2 Me. 14, 14 AmD 


[b] Deed by administrator or ex- 
ecutor.—Wright v. De Groff, 14 
Mich. 164; Jackson y. Hoffman, 9 
Cow. SCN Ys) 72711. 

73. U. S.—Edwards v. Sarasota 
yenige Co., 246 Fed. 773, 159 CCA 

Ala.—Phillips v. Hornsby, 70 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 


§ 101] 


interest in the grantor individually.74 A deed ac- 
cepted in a representative capacity does not estop 


414, 
Ariz.—Molina y. Ramirez, 15 Ariz. 
ad 138 al [cit Cyc]. 
onn.—Stow v. W y é 
Be aos, yse, 7 Conn, 214, 
D Wheat, 


. C—Morris y. 
379. St Aoe 
Freehold 


Ga.—American Land 
Mortg. Co. v. Walker, 119 Ga. 341, 46 
SE 426; Sutlive v. Jones, 61 Ga. 676. 

Ida.—Mountain Home Lumber Co. 
v. Swartwout, 30 Ida. 559, 166 P 271 
[cit Cyc]. 

Ill. Jones vy. King, 25 Ill. 383. 

Iowa.—Foster v. Young, 35 Iowa 


Kan.—Manhattan State Bank v. 
Haid, 97 Kan. 297, 155 P 57. 

Ky.—Masonic Say. Bank v. Ronald, 
1 KyL 273, 10 Ky. Op. 720. 

Me.—Allen v. Sayward, 5 Me. 227, 
LO Am 22%; 

Mass.—Heard vy. Hall, 16 Pick. 
457; Poor v. Robinson, 10 Mass. 131. 

Mich.—Blanchard v. Tyler, £2 
Mich. 339, 86 AmD 57. 

Mo.—Foote v. Clark, 102 Mo. 394, 
14 SW 981. 


27 


Nebr.—Arlington State Bank v. 
Paulsen, 59 Nebr. 94, 80 NW 263; 
Wells v. Steckelberg, 52 Nebr. 597, 


72 NW 865, 66 AmSR 529. 
N. J.—Perth Amboy v. Ramsay, 60 
INE de Lily wove Axy446: 
SG Y.—Allen v. De Witt, 3 N. Y. 
Oh.—Barton v. Morris, 15 Oh. 408. 


Pa.—Kellerman v. Miller, 5 Pa. 
Super. 443. 
ae Dy Bliss: iy. Madnick, 2571S: Db. 


533, 127 NW 852, 32 LRANS 854, 
AnnCas1912C 671; Johnson v. Brauch, 
as D. 116, 68 NW 173, 62 AmSR 
Tenn.—Hitchcock y. Southern Iron, 
ete:, 1Cosin¢Ch.. A.) 4 38-S'Wi 588; 
Tex.—Millican vy. McNeill, 102 Tex. 
189, 192, 114 SW 106, 132 AmSR 863, 
21 LRANS 60, 20 AnnCas 74; Cope 
v. Blount, 99 Tex. 431, 90 SW 868; 
Corzine v. Williams, 85 Tex. 499, 
22 SW 399; Crump v. Sanders, (Civ. 
A.) 173 SW 559, 560 [cit Cyc]; Tom- 
linson, .v- Drought; (Civa:A.) 127 
SW 262; Schnabel y. McNeil, (Civ. 
A.) 110 SW. 558 [aff 102 Tex. 196, 
114 SW 108]. See also Carothers 
v. Alexander, 74 Tex. 309, 12 SW 4 
(dictum to*the effect that a deed of 
a corporation signed by its presi- 
dent will estop him from claiming 
an interest in the land individually, 
if the deed purports to convey the 
entire interest in the land): 
Utah.—Rogers y. Donnellan, 11 
Utah 108, 39 P 494. 
Vt.—Prouty v. Mather, 49 Vt. 415. 
Va.—Shaw v. Clements, 1 Call (5 


Va.) 429. 
Wis.—North v. MHenneberry, 44 
Wis. 306. 
[a] Conveyance by agent—(1) 


Where an agent signs a deed convey- 
ing property of his principal, he is 
estopped from asserting against the 
grantee any adverse right based on 
an interest outstanding in him at 
the execution of the deed. Ameri- 
can Freehold Land Mortg. Co. v. 
Walker, 119 Ga. 341, 46 SEH 426. (2) 
One who as president of a corpora- 
tion conveys its entire realty to a 
trustee to secure a debt, and then 
acquires, as an individual, an out- 
standing interest, after which the 
corporation conveys its equity to a 
second company, which assumes the 
debt, is estopped to set up his in- 
dividual interest as against the sec- 


. ond company. Mountain Home Lum- 


ber Co. v. Swartwout, 30 Ida. 559, 
166 P 271 [cit Cyc]; Central Coal, 
etc., Co. v. Walker, 73 SW 778, 24 
KyL 2191. (3) The president of a 
corporation, who executes a deed in 
its behalf, containing covenants of 
assurance that it is unencumbered 
and free from all former taxes, and 
of full warranty of title. is estopped 
[21 C. J.—70] 


ESTOPPEL 


from setting up any title or lien in 
himself claimed by him at the time 
he executed the deed. Edwards v. 
Sarasota Venice Co., 246 Fed. 173, 
ibO; aod ICCA TDS 

[b] Conveyance by executor or 
administrator.—(1) Poor vy. Robin- 
son, 10 Mass. 131; Kellerman vy. 
Miller, 5 Pa. Super. 443; Cope v. 
Blount, 99 Tex. 431, 90 SW 868; 
Shaw v. Clements, 1 Call (5 Va.) 
429. (2) A grantor in an adminis- 
trator’s deed, although it may be 
void so far as the estate he repre- 
sents is concerned, is estopped to 
question its validity as against him- 
self or to set up any rights with 
which he may have been vested per- 
sonally at the time he executed such 
deeds Bliss: VewDidrick,,257S. 1D; 533; 
127 NW 852, 32 LRANS 854, AnnCas 
1912C 671. (38) A conveyance by an 
executrix and life tenant, executed 
by an attorney in fact in her’ name, 
adding the word “executrix,’ and -in 
his name as agent, will estop her as 
to her life estate. Phillips v. Horns- 
by, 70 Ala. 414. (4) One who has 
the legal title and assumes to convey 
as administrator of one having no 
title and of whose estate he has no 
legal administration is estopped to 
deny that title passes. Brown v. Ed- 
son, 23 Vt. 435. (5) A conveyance 
with covenants by an executor who 
is also sole legatee operates as an 
effectual conveyance by way of es- 


toppel as against the executor. Car- 
bee v. Hopkins, 41 Vt. 250. (6) A 
devisee who is also executor, and 


who makes an unauthorized convey- 
ance in his latter capacity, may be 
estopped to assert that his individual 
interest did not pass. ‘Allen y. De 
Witt, 3 N. Y. 276.. (7) If an execus 
tor as such conveys land in which 
he has an individual title he is es- 
topped to assert it against the gran- 
tee, but if he does not acquire title 
individually until after his official 
conveyance, he is not estopped. Al- 
len v. Sayward, 5 Me. 227, 17 AmD 
221. (8) But where on a judgment 
obtained against two executors by 
confession, land was sold by the 
sheriff, and at the same time the ex- 
ecutors made an indorsement on the 
sheriff's deed confirming the deed 
“by virtue of the power vested in us 
by the last will of the deceased,” it 
was held that such indorsement, be- 
ing under an express reference to 
the powers confided to the indorsers 
as executors by the will of the testa- 
tor, did not estop them to claim in 
their own right the lands contained 
in the deed. Hendricks v. Menden- 
hall, 4 N. C. 371. (9). An unauthor- 
ized conveyance by a devisee and ex- 
ecutor in his latter capacity, al- 
though it may operate by way of es- 
toppel to pass his estate, will not 
affect the rights of the other heirs 
and devisees. Tarver vy. Haines, 55 
Ala. 503. 1 

[c] Conveyance by guardian.—(1) 
A guardian who assumes to grant 
lands in his representative charac- 
ter, but covenants in his own name 
for further assurances and for a 
general warranty title in fee simple, 
is estopped to deny the title of the 


grantee. Morris v. Wheat, 8 App. 
(D. C.) 879. (2) Where a guardian 
of an insane person sold certain 


land belonging to his ward and con- 
veyed it with a covenant that he 
was duly authorized to sell the 
premises, he was estopped from set- 
ting up a claim under a previous 
conveyance to him in his own right. 
Heard y. Hall, 16 Pick, (Mass.) 457. 
(3) A guardian who conveys with 
covenants of seizin and warranty 
“for herself, her heirs, executors,” 
etc., is estopped as to her individual 
rights. Foster vy. Young, 385 lowa 
ot. (4) But an unauthorized deed 
by a natural guardian will not estop 


the grantee individually.7® 
of title by estoppel does not apply, in the absence 
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As a rule the doctrine 


his individual grantee to set up the 
subsequent title derived from him. 
Shanks v. Seamonds, 24 Iowa 131, 92 
AmD 465. (5) But a provision in a 
mortgage that the interest thereon 
should he paid from rents of land 
in charge of the mortgagor as guard- 
ian will not estop the latter to as- 
sert title to the land subsequently 
acquired. Bowen v. McCarthy, 25 
TU 2A D498 att 2's TSS 8 ss NET 
RT] 


[ad] Deed by trustee.—(1) A trus- 
tee who assumes to convey with 
warranty is estopped to set up a le- 
gal title subsequently acquired. Bar- 
ton v. Morris, 15 Oh. 408. (2) A 
trustee who by deed divests the le- 
gal estate vested in him cannot, in 
a court of law, deny the title so 
created. Perth Amboy v. Ramsay, 
CONES 1 ots AR ALGER () s@re 
who, as trustee of a lodge, executed 
a deed to certain lots, is estopped 
from claiming a portion thereof 
against the grantee by adverse pos- 
session for any period prior to the 
execution of the deed. Such an es- 
toppel by deed applies to a grantor 
who executes it in a judiciary ca- 


pacity. Crump v. Sanders, (Tex.) 
173° SW. 559. (4) However, it has 
been held that a trustee of a re- 


sulting trust in land, who conveys 
the legal title, which he held, to 
another to continue to hold as trus- 
tee in succession without considera- 
tion and with notice of the trust, 
is not estopped by his deed from 
claiming a beneficial interest in the 
property under the will of the orig- 


inal beneficiary, and to that end 
may enforce the trust. Howe v. 
Howe, 199 Mass. 598, 85 NE 945, 


127 AmSR 516. (5) And a trustee 
is not precluded by his covenant of 
seizin and warranty in a deed from 
testifying, in an action by the cestui 
que trust to establish the trust as 
against the grantee, that he noti- 
fied the grantee of the interest of 
the cestui que trust. Rogers v. Don- 
nellau, 11 Utah 108, 39 P 494. 

{e] Deed by assignee in bank- 
ruptcy.—An assignee in bankruptcy 
who, although not so required by the 
bankrupt act, incorporates into his 
deed as assignee a personal cove- 
nant of warranty of title, estops him- 
self, and likewise a grantee of his 
devisee, to claim any interest which 
he personally then had in the land. 
Hitchcock v. Southern Iron, etc., Co., 
(Tenn. Ch. A.) 38 SW 588. 


[f] Where heirs convey with 
covenants of ownership, power to 
convey, warranty, and against en- 


cumbrances, they are estopped, as 
heirs of legatees, from petitioning 
that the land be sold to pay the lega- 


cies, there being no personal prop- 
erty. Shields v. Lakin, 21 Oh. St. 
660. 


{g] Where a donee of a general 
power to devise real estate made 
a conveyance in mortgage with full 
covenants of warranty, and received 
for his own use the consideration 
of the mortgage, he was estopped 
from subsequently exercising the 
appointment to the prejudice of the 


mortgagee. Langley v. Conlan, 212 
Mass. 135, 98 NE 1064, AnnCas1913C 
421. 

74. Carothers v. Alexander, 74 


Tex. 309, 12 SW 4 (a deed of a cor- 
poration signed by its president, con- 
veying the right of the corporation 
to an undefined interest in land and 
at the same time recognizing an un- 
defined interest in the same land in 
the president individually, which it 
does not convey, does not estop the 
president as to his individual inter- 
est). 

Detentions and reservations see 
supra § 81. 

75. Seabury v. Doe, 207, 
58 AmD 254. 


22 Ala. 


. * 
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States or Municipalities. While 


of personal covenants, to a title subsequently ac- 
A deed executed by 
one as agent for another, particularly where it re- 
cites that he has authority to convey, estops him 
and his subsequent grantees from denying such au- 
One who conveys land as executor is es- 
topped to deny that he was executor and had re- 
testamentary from the 
court;"8 and the principle also applies to admin- 
Furthermore an executor is estopped 
to deny that his exercise of his discretionary power 
as executor to sell testator’s real estate was for the 
best interest of the estate after receiving full con- 
It is ordinarily held 
that the execution of conveyances by publi officers 
in their capacity as such will not estop them from 
attacking the title thus conveyed,*! but there is 


quired in a different right." 


thority.”* 


ceived letters 


istrators.7? 


sideration for the land sold.®° 


some authority to the contrary.*? 


76. Consolidated Republican Moun- 
tain Min. Co. v. Lebanon Min. 
€o., 9° Colo. 343, 912 P 222- (holding. 
that one acting as the agent of an- 
other in perfecting title to a mining 
lode, who paid no part of the pur- 
chase price, owned no individual in- 
terest, and conveyed with no cove- 
nant of warranty, is not estopped, 
after his agency ceased, from con- 
veying any other or different title 
which he thereafter acquired to the 
premises in controversy). 

77. Byers v. Gilmore, 10 Colo. A. 
79, 50 P 370 (officer of corporation 
signing appeal bond); Stow v. Wyse, 
‘7 Conn. 214, 18 AmD 99 (agent of 
corporation); Lee vy. Getty, 26 Ill. 
76 (holding that an attorney in fact 
and those claiming under him are 
estopped to dispute his authority to 
execute a conveyance in that capac- 
ity); Stoney v. Shultz, 10 S. C. Eq. 
465, 27 AmD 429 (sheriff as private 
agent of mortgagee). See also supra 
§ 70. 

Estoppel by corporate seal to deny 
authority of officers see Corpora- 
tions § 2250. 


78. Larco v. Casaneuava, 30 Cal. 
560. 

79. Corzine vy. Williams, 85 Tex. 
499, 22 SW 399. 
' g0. Eisenbrown v. Burns, 30 Pa. 
Super. 46. 

81. Ga.—Johnson vy. Thomason, 
120 Ga. 531, 48 SE 137. 

Ky.—Spears v. Weddington, 146 


Ky. 434, 142 SW 679. 
Tenn.—Hitcheock v. Southern Iron, 
ete., Co. (Ch. A.) 38 SW 588. 
Eng.—Fairtitle v. Gilbert, 2 T. R. 
169, 100 Reprint 91. 

Ont.—Kissock v. Jarvis, 9 U. C. C. 
PY eL56. 
[a] 
creditor, 


Rule applied.—A judgment 
to whose lien a homestead 
was subject, acting under an order 
of court as receiver in making a 
sale of the homestead land and re- 
investing the proceeds in other land, 
erroneously took a deed to the same 
to himself as trustee and receiver, 
to be held as a homestead for the 
use of the beneficiaries of the orig- 
inal homestead, - with reversion to 
the estate of him from whose prop- 
erty the homestead had been set 
apart. It was held that the creditor 
was not estopped from enforcing his 
judgment against the last-mentioned 
land, as the mere fact that appeared 
from the record of the court that he 
acted as the instrument of the court 
in making the sales and reinvest- 
ments was not even inconsistent 
with his right to enforce his execu- 
tion against the lands in which the 
reinvestments were made. Johnson 
v. Thomason, 120 Ga. 531, 535, 48 
SE 137 (“The mere fact that it ap- 
peared from the record of the court 
that he acted as the instrument of 
the court in making the sales and 


[§ 102] « 


probate 
nants and does 


there are some decisions which hold that on princi- 
ples of public policy the sovereign cannot be es- 
topped,®* it is very generally held that the doctrine 
of estoppel by deed applies against the state, and 
it will not be allowed to assert anything in dero- 
gation of its grant.8* However, the deed of a state 
officer to land sold for taxes which contains no cove- 


not purport to convey any right, 


title, or interest of the state other than its len for 
the taxes, assessed will not preclude it from assert- 
ing a claim to the land in question.®® 
is not estopped by the unauthorized deeds of its 
officers or agents.*® 

A municipal corporation is estopped by its grants 
the same as the state.*7 
by a municipal corporation will not estop it from 


And the state 


However, a grant of land 


passing laws in the exercise of the police power, by 


reinvestments was not even incon- 
sistent with his right to enforce his 
execution against the lands in which 
the reinvestments were made’). 

{b] A certificate of the land-office 
register on a grant prepared by him 
for signing by the governor and sec- 
retary, of state that the person 
named as grantee has title to the 
within tract of land does not estop 
him individually to claim a superior 
title, since the statute requires him 
to make such a certificate merely 
as a guarantee to the governor and 
secretary that the proper prelimin- 
ary steps have been taken. MHitch- 


cock v. Southern Tron, ete, Co., 
(Tenn. Ch. A.), 88 SW 588. 
{c} A sheriff who merely ex- 


ecutes a deed of land sold under ex- 
ecution before he came into office is 
not estopped from attacking the title 
of the purchaser for defects arising 
before the sheriff came into office, 
and not resulting from negligence on 
his part. Spears v. Weddington, 146 
jKy. 434, 142 SW 679. 

[dj] A trustee for the public de- 
riving his authority by statute is 
not estopped by his deed to deny 
that the statute gave him power to 
convey. Fairtitle v. Gilbert, 2 T. R. 
169, 100 Reprint 91. 

82. Morris v. Watson, 15 Minn. 
212° (The trustee under the Town- 
Site Act of March 3,. 1855, and his 
representatives, were estopped to de- 
ny the title of an occupant to whom 
such trustee had executed a deed un- 
der the act). See also infra § 193. 

83. Wallace v. Maxwell, 32 N. C. 
110, 51 AmD 3880; Candler vy. Luns- 
ford, 20 N. C. 407; Taylor v. Shuf- 
ford, 11 N. C. 116, 15 AmD 512. See 
also infra § 190. 

84. U. S—Branson v. Wirth, 17 
Wall. 32, 21 L. ed. 566; Fletcher v. 
Peck, 6 Cranch 87, 3 L. ed. 162; In- 


diana v. Milk, 11 Fed. 389, 397, 11 
Biss. 197; Vermont vy. Society for 
Propagation, ete, 28 EF. Cas. No. 


16,919, 1 Paine 652. 

Ala.—State v. Mobile, ete., R. Co., 
78 S 47, 48 [quot Cyc]; State v. 
Brewer, 64 Ala. 287. 
ae eE cate = AIP v. Carpenter, 7 Cal. 

La.—State v. Vicksburgh, etec., R. 
Co., 44 La. Ann. 981, 11 S 865; State 
v. Ober, 34 La. Ann. 359. 

Mass.—Atty.-Gen. vy. Boston Wharf 
Co., 12 Gray 553. 

Minn.—St., Paul, ete, R. Co. 
Hirst: Div.a Sts vPaule ete. Rit Cow 
Minn. 31, 49 NW 303. 

N. H.—Enfield v. Permit, 5 N. H. 
280, 20 AmD 580. 

N. Y.—Peo. v. Hagadorn, 104 N. Y. 
516, 10 NE 891; Peo. v. Ostrander, 
144 App. Div. 860, 129 NYS 922. 

S. C.—Heyward v. Farmers’ Min. 
Co:, 42. S. C. 138, 19. SE 1963, 20. SE 
64, 46 AmSR 702, 28 LRA 42. 

W. Va.—State v. Central Pocahon- 


Vv. 
26 


‘ter-acquired title; 


tas Coal Co., 98 SE 214. 

Wis.—Chiecago, etc. R. ‘Co. v. 
Douglas County, 134 Wis. 197, 114 
NW 511, 14 LRANS 1074. 

Ont.—Re Rayecraft, 20 Ont. L. 437, 
anges ek 438. See also infra §§ 190— 
198. 

[a] Rule applied.—(1) The com- 
monwealth is estopped to set up the 
alienage of the grantee or his heirs 
as the ground of an escheat. Com. 
v. Andre, 3 Pick. (Mass.) 224. (2) 
A statute establishing the line of a 
township estops the state to assert 
that the title of the proprietors of 
the township does not extend to 
such line. Enfield v. Permit, 5 N. H. 
280, 20 AmD 580. 

[b] Recitals in a deed by the 
government are binding on it. Magee 
v. Hallett, 22 Ala. 699. 

[c] Where the government has 
sold land according to a survey and 
plat it cannot as a general rule dis- 
pute the truth of the survey and 


plat. St. Paul, ete., R. Co. v. Schur- 
meier, (7 Wall.(U.'S.) 272, 19°. ‘ed: 
74>" St: Paul, ete. = Riv Coe vere nirse 
Div. St. Paul, ete., R. Co:, 26 Minn. 


31, 49 NW 308. 

{d] Land covered by waters.— 
The state is estopped by a grant 
from claiming lands covered by tidal, 
although not navigable, waters; but 
if the land is covered with navi- 
gable waters it is not eStopped be- 
cause it cannot alien such land. It 
cannot abdicate its trust over prop- 
erty in which the whole people are 
interested. Heyward vy. Farmers’ 
Min. Co., 42 S. C. 138, 19 SE 963, 20 
SE 64 46 AmSR 702, 28 LRA 42. 

fe] Rule inapplicable to after- 
acquired title-—The doctrine of es- 
toppel does not apply to a grant 
from the state so as to pass an af- 
the grant passes 
only the title that the state then 
has. Casey v. Inloes, 1 Gill (Md.) 
430, 39 AmD 658. 

85. Reid v. State, 74 Ind. 252; 
Crane vy. Reeder, 25 Mich. 303. 

86. Slattery v. Heilperin, 110 a. 
86, 34 S 139; Heyward v. Farmers’ 
Min. Co. 42'S. C. 138,19 SH 963; 
Childress County Land, ete, Co. v. 
Ss ied 23.-Tex, Civ. A. 451, 56 Sw 
( ° 


87. Shreveport v. Southwestern 
Gas, etc. Co., 258 Med. 59; State 
vy. Turner, -93-0n, St) 379; dd/3\NEH 


327; In re Laplante, 5 Ont. 634. 
also infra §§ 190-198. 

[a] Rule applied.—A city which, 
by providing the terms under which 
a franchise might be transferred 
from one gas company to another, 
consented in advance to the transfer 
under the terms stipulated cannot be 
said to be a stranger to the assign- 
ment of the franchise, to bring it 
within the rule that strangers to a 
deed cannot avail themselves of es- 
toppel arising therefrom. Shreveport 


See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 102-105] 


which that land will be rendered useless for the pur- 


poses of the grant.*§ 


[§ 103] d. Mutuality of Estoppel. It is usual to 
say that an estoppel must be mutual else it will not 
operate as a bar, and that unless both parties are 
bound neither will be concluded.®® 
parties to the deed and. their privies are concerned 
this statement of the rule is subject to important ex- 
ceptions and limitations.°° In respect to strangers 
to the deed, however, the rule is given full applica- 
tion, a stranger is not estopped by the deed, nor may 
he take advantage of the estoppel created by it.®t 


v. Southwestern Gas, etc., Co. 258 
‘Fed: 59 

88. In re Opening of Albany St., 6 
AbbPr (N. Y.) 273; Stuyvesant v. 
New York, 7 Cow. (N. Y.) 588; Coates 
v. New_York, 7 Cow. (N. Y.) 585; 
Brick Presb. Church Corp. v. New 
York, 5 Cow. (N. Y.) 538. 

89. U. S.—Hughes v. Clarksville, 6 
Pet. 369, 8 L. ed. 430; Gardner v. 
Sharp, 9 F. Cas. No. 5,236, 4 Wash. 
Gaic. 609: 

Ala.—Bentley v. Cleaveland, 22 Ala. 
ae Edmondson y. Montague, 14 Ala. 

Cal.—Gordon y. San Diego, 32 P 
eee Schuhman v. Garratt, 16 Cal. 

Ill.—Brewster v. Peter Schoenhofen 
Brewing Co., 66 Ill. A. 276. 
Me.—Freeman v. Thayer, 29 Me. 
369; Campbell v. Knights, 24 Me. 
332; Ham v. Ham, 14 Me. 351. 

Mad.—Alexander’ vy. Walter, 8 Gill 
239, 50 AmD 688, 

Mich.—Blackwood v. Van Vleit, 30 
ae 118; Chope v. Lorman, 20 Mich. 
- Miss.—Stevenson v. McReary, 20 

Miss. 9, 51 AmD 102. 
Mo.—Hempstead vy. Easton, 33 Mo. 
ae Schenck v. Stumpf, 6 Mo, A. 


N. Y.—Atlantic Dock Co. v. New 
York, 53 N. Y. 64; Lawrence v. Camp- 
bell, 32. N. Y. 455; Sparrow v. King- 
man, 1 N. Y. 242; Dempsey v. Tylee, 
10 N. Y. Super. 73; McCrea v. Pur- 
mort, 16 Wend. 460, 30 AmD 103; 
gaakeon v. Brinckerhoff, 3 Johns. Cas. 

01. 

N. C.—Peebles v. Pate, 90 N. C. 
348; Ray v. Gardner, 82 N. C. 146; 
Griffin v. Richardson, 33 N. C. 439; 
Moore v. Willis, 9 N. C. 555. 

Pa.—Longwell v. Bentley, 3 Grant 
Bee Cramer v. Carlisle Bank, 2 Grant 

le / 

Va.—Bower v. McCormick, 23 Gratt. 
(64 Va.) 310. 

Eng.—Bowman y. Taylor, 2 A. & 
BE. 278, 29 ECL 142; Hartcup v. Bell, 
1 Cab. & E. 19 (the estoppel which 
enables a landlord who is mortgagor 
without the legal estate to sue for 
rent is mutual, and renders him liable 
on the covenants in the lease). 

{a] If a grantor attempts to de- 
feat his deed (1) by going behind it, 
the grantee is not estopped by the 
recitals to adduce evidence to sup- 
port ,it. Crosby v. Chase, 17 Me. 
369. (2) So the party who seeks 
to nullify a contract cannot claim 
that it estops the other party there- 
to. Burr v. Durvee, 4 F. Cas. No. 
2,190 [aff 1 Wall, 531, 17 L. ed. 650, 
660, 661]. 

90. See supra §§ 26, 27, 29-32. 

Estoppel by deed poll see supra 

30 


91. See supra § 99. 

92. U. S.—Baker v. Humphrey, 101 
U. S. 494. 25 L. ed. 1065; Carver v. 
Astor, 4 Pet. 1, 7 L. ed. 761; John Dy 
Roper Lumber Co. v. Hinton, 260 Fed. 
996; Edwards y. Sarasota Venice Co.; 
246 Fed. 773, 776, 159 CCA 75; Mc- 
Calla v. Bane, 45 Fed. 828. 

Ala.—East Alabama R. Co. v. Ten- 
nessee, etc., Fe Re #3 Ala. 274; Car- 
te . Doe, 2 a. ‘ 

"’Ark.—Alien y. Daniel, 94 Ark. 141, 
126 SW 384; Mason v, Dierks Lum- 
ber, etc., Co., 94 Ark. 107, 125 SW 656, 
26 LRANS 574. 


ESTOPPEL . 
[§ 104] 


estoppel. 
So far as the 


ee rg v. Eckstein, 22 Cal. 
Conn.—Stow v. Wyse, 7 Conn, 214, 
a5 AmD 99; Coe v. Talcott, 5 Day 

D. C.—Morris v. Wheat, 8 App. 379. 

Fla.—Moralis v. Matheson, 79 S 
202; Key West Wharf, etc., Co. v. 
Porter, 63 Fla. 448, 58 S 599, AnnCas 
1914A 173; Campbell v. Carruth, 32 
Fla. 264, 13 S 432. 

Ga.—McCleskey vy. Leadbetter, 1 
Ga. 551. 

Ill.—Lee v. Getty, 26 Ill. 76. 

Ind.—Cashman y. Brownlee, 128 
Ind. 266, 27 NE 560; Wright v. Tich- 
enor, 104 Ind. 185, 3 NE 853. 

Iowa.—Lefebure v. Lefebure, 143 
Iowa 293, 121 NW 1025. 

Johns, 154 Ky. 274, 

Strohmier vy. Leahy, 9 


Ky.—Smith v. 
Le SI. 22 

SW 238, 10 KyL 333; Upshaw v. 
McBride, 10 B. Mon. 202. 

La.—Cain v. Bauman, 118 La. 82, 
42 S 654; Calhoun vy. Pierson, 44 La. 
Ann, 584, 10 S 880. 

Me.—Davis v.. Callahan, 78 Me. 313, 
5 A 73; Craig v. Franklin County, 58 
Me. 479; Fairbanks v. Williamson, 
7 Me. 96. 

Md.—Phelps v. Phelps, 17 Md. 120. 

Mass.—White v. Patten, 24 Pick. 


324, 

Mich..—Brown vy. Fuller, 165 Mich. 
162, 130 NW 621, 33 LRANS 459, 
AnnCas1912C 853. 

Mo.—Hasenritter v. Kirchhoffer, 79 
Mo. 239. 

Nebr.—Omaha Bridge, ete., R. Co. 
v. Whitney, 68 Nebr. 389, 94 NW 513, 
99 NW 525. 

N. H.—Corbett v. Norcross, 35 N. 
H. 99; Kimball v. Blaisdell, 5 N. H. 
533, 22 AmD 476. 

N. Y.—Hennessy v. Murdock, 137 
ING Yar Siva Sos Ny 330s PREVA) a IN YS 
276]; Mutual L. Ins. Co. v. Corey, 
135 N. Y. 326, 31 NE 1095 [rev 54 
Hun 493, 7 NYS 939]; Union Dime 
Sav. Inst. v. Wilmot, 94 N. Y. 221, 
46 AmR 137; Tefft v. Munson, 57 N. 
Veet 9 te Campbelliiv: Hall, 16: Ny a¥c 
575; Inter City Realty Co. v. New- 
man, 128 App. Div. 195, 112 NYS 
481; Hoy v. Hubbell, 125 App. Div. 
60, 109 NYS 301; Corry First Nat. 
Bank v. Stiles, 22 Hun 339; Hill v. 
Hill, 4 Barb. 419; Dennison y. Ely, 
1 Barb. 610; Jackson v. Waldron, 13 
Wend. 178; Moenig v. New York Cent. 
R. Co., 175 NYS 665 (title acquired 
by grant from state). 

N. C.—Shuford v. Brady, 169 N. C. 
224, 85 SE 303; Gadsby v. Dyer, 91 
N. C. 311; Gilliam v. Bird, 30 N. C. 
280, 49 AmD 3879; Ross v. Durham, 


20 NAC. (iS: 
Oh.—Kinsman vy. Loomis, 11 Oh, 
475; McChesney v. Wainwright, 5 


Oh. 452; Bond v. Swearingen, 1 Oh. 
395: Douglass v. Scott, 5 Oh. 194. 

Pa.—Excelsior Sav. Fund v. Coch- 
ran, 220 Pa. 634, 70 A 432; Hirsch v. 
Tillman, 2 Pa. Dist. 662. 

Ss. D.—Bliss v. Tidwick, 25 S. D. 
533, 127 NW 852, 855, 32 LRANS 854, 
AnnCasi1912C 671 [cit Cyc]. 


Tenn.—Anderson v. Lucas, 140 
Tenn. 336, 204 SW 989. 

Tex.—Martin v. Weyman, 26 Tex. 
460; Criswell v. Robbins, (Ciy. A.) 
152 SW 210. 

Vt.—Reed v. Shepley, 6 Vt. 602. 

EUR oe NODS eee Sprinkel, 59 
Wash. 329, 109 1 A 

W. Va.—Donehoo y. King, 98 SH 


3. Privies—a. 
privies of a grantor ® or grantee °* are estopped to 
the same extent as the original parties to the deed, 
and may in hke manner take advantage of the 
The estoppel of a grantor as to an after- 
acquired title applies against those in privity with 
him the same as in other cases of estoppel.®* 

[$ 105] b. What Constitutes Privity. 
law of estoppel by deed, privity means: 
suecession of rights, that is, the devolution, in whole 
or in part, of the rights and duties of one person 
upon another; or (2) the derivation of rights by 
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General Rule. The 


In the 
(1) Mere 


520; French v. McMillion, 91 SE 538. 
Wis.—Kimball v. Baker Land, etce., 
Co., 152 Wis. 441, 452, 140 NW 47 
[cit Cyc]; Schwallback vy. Chicago, 
ete., R. Co., 69 Wis: 292, 34 NW 1128: 
Ont.—Scratch v. Jackson, 26 U. C. 
Q. B. 189. 

93. Ala.—Boone v. Byrd, 78 S 958. 

Ark.—Dismukes v. Halpern, 47 Ark., 
317, 1 SW 554. 

Fla.—Powell vy. Petteway, 69 Fla. 
12, 67 S230. 

Ind.-—-Murray v. Murray, 62 Ind. A. 
132, 112 NE 835. 

Mo.—Holloway vy. Vincent, 143 Mo. 
A. 434, 128 SW 1009. 

Nebr.—WNielsen v. Central Nebraska 
noi etc., Co., 87 Nebr. 518, 127 NW 

N. Y.—McBurney v. Cutler, 18 Barb. 
203; Hill v. Hill, 4 Barb. 419; Chau- 
tauqua County Bank v. Risley, 4 Den. 
480 [rev on other grounds 19 N. Y. 
369, 75 AmD 347]; Sansbury v. John- 
son, 134 NYS 130 [aff 152 App. Div. 
901 mem, 1386 NYS 1147 mem]. 

N. C.—Sikes v. Basnight. 19 N. C. 
157; Phelps v. Blount, 13 N. GC. 177; 
Doe. v. Breno, 13 N. C. 174; Den v. 
Newson, 12 N. C. 208, 17 AmD 565. 
A aacaal ai v. Wickersham, 54 Pa. 

S. C.—Rowell v. Hyatt, 108 S. Cc. 
300, 94 SH 132: Stone v. Fitts, 38 S. C. 
393, 17 SEH 136, ; 

Tex.—Waco Bridge Co. v. Waco, 85 
Tex. 320,.20 SW 137; Parker v. 


Citizens’ R. Co., 43 Tex. Civ. A. 16%, 
95 SW 38 : 
[a] Thus one who holds under a 


grantor by subsequent conveyances 
which are in effect quitclaim deeds is 
in no better position than the grant- 
or, and is estopped by the facts 
which estop the grantor. Bradwell v. 
Merritt, 87-Mo. 95. 

{b] The grantee is not estopped 
where the estoppel is not operative 
as to his grantor. Den v. Lunsford, 
20 N. C. 447, 

94. U. S.—French v. Spencer, 21 
How. 228, 16 L. ed. 97; Corcoran v. 
Brown, 6 F. Cas. No. 3,226, 3 Cranch 
Cc. C. 143; Telliver v. Great Northern 
Ret COMELS Cl NeCGum icon OO CO Ne Oas 
[app dism 223 U. S. 711, 32 SCt 520, 
56 L. ed. 624]. : 

Del.—Doe vy. Dowdall, 3 Houst. 369, 
1L-AmMER 157. 

Ill—Gochenour v. Mowry, 33 Ill. 
331; Jones v. King, 25 Ill. 383; Phelps 
v. Kellogg, 15 Ill. 131. 

Ky.—Virginia Iron, 
Combs, 216 SW 846. 

Mass.—Knight vy. Thayer, 125 Mass. 


ete, (Cov y: 


Zon I Wihite tN V. sa Gacten. | (242i Pick: 
324. 
Mo.—Dodd vy. Williams, 3 Mo. A. 
278. 


seen H.—Wark v. Willard, 13 N. H. 
389. 

N. Y.—Tefft v. Munson, 57 N. Y. 97 
[aff 63 Barb. 31]; House v. McCor- 
mick, 57 N. Y. 310; Utica Bank v. 
Mersereau, 3 Barb. Ch. 528, 49 AmD 
189. 

Oh.—Philly v. Sanders, 11 Oh. St. 
490, 78 AmD 816; Allen v. Parish, 3 
Oh: 10% 

Pa.—MeWilliams v. Nisly, 2 
& R. 507, 7 AmD 654. 

R. I.—McCusker v. McEvey, 
I. 528, 11 AmR 295. ¥ 

Tex.—Hale v. Hollon, 14 Tex. Civ. 
A. 96, 35 SW 843, 36 SW. 288. . 

Vt.—Jarvis y. Aikens, 25 Vt. 635. 


Serg. 


Sease 


THOS). POLCaI) s, 


one person from another and the holding in subor- 


dination to the latter.®® 
[§ 106]. ¢c. Who Are 


not estopped.°® 


the deed.?? 


95. Murrelle v. Broughton, 142 Ga, 
41, 82 SE 456. To same effect Doug- 
Jass.v. Scott, 5 Oh. 194. See also 
Bigelow Est. (6th ed) p 378 (where 
it is said: “In the law of estoppel 
privity signifies (1) merely succes- 
sion of rights, that is, the devolu- 
tion, in whole or in part, of the 
rights and duties of one person upon 
another, aS in the case of the suc- 
cession of an assignee in bankruptcy 
to the estate of the bankrupt on the 
one hand, and to the rights of the 
creditors on the other, or (2) the 
derivation of rights by one person 
from and holding in subordination to 
those of another, as in the case of a 
tenant’). 

[a] Privity by mere succession of 
rights includes privity in estate, in 
blood, and in law. Kimball vy. Blais- 
dell. 5 N: | H. 5383, 22 AmD 476: Tetft 
Venlviinsom con ING Ye 97% eemings "Vv. 
Skirrow, 2 °N. & “P. 1237) 

96. U. S.—New Orleans v, Gaines, 
138 U. S. 595, 11 SCt 428; Van Rens- 
selaer v. Kearney, 11 How. 297, 13 L. 
ed. 703. 

Ala.—Boone v. Byrd, 78 S 958. 

Mich.—Gorton v. Roach, 46 Mich. 
294, 9 NW 422. 

N. C.—Weston v. John L. Roper 
Lumber Cou te? No Cy ii6d,) £70; 07 
SE 430, AnnCas1915A 931 [cit Cyc]. 

Pa.—Water’s App., 35 Pa. 523, 78 
AmD 354, 


Tenn.—Kerbough vy. Vance, 6 Baxt. 
110. 

N. S.—Archibald v. Biois, 2 N. S. 
307. 

[a] Bankrupt and assignee.—A 


patentee is not estopped to deny the 
validity of a patent granted to him 
as against one to whom it was as- 
signed by his assignee in bankruptcy. 
Smith v. Cropper, 10 App. Cas, 249. 
27. North Chicago St. R. Co., v. Chi- 
eago Union Tract. Co., 150 Fed. 612, 
625, [aff 162 Fed. 1007, 87 CCA 679, 
and cit Cyc]; Kimball v. Blaisdell, 
5 N. H. 538, 22 AmD 476; Dennison 
Vv, Miy;, 1 Barb. NAVY.) 6105 Denny. 
Newsom, 12 N. 'C. 208, 17 AmD 565: 
[a] An executor or administrator 
can maintain only such claim as the 
testator or intestate might success- 
fully have adopted while living. Den- 
nison vy.) Dly, 1 Barb.y GN. “Y.)) 6103 
[b] A tenant is bound by an es- 
toypel against the landlord, where 
his title as tenant is derived after 
the estoppel arises. Den v. Newsom, 
12N, Ca 208) 7 Amid 565. 
98. Waters’ App., 35 Pa. 523, 78 
Dy IN. die 


AmD 354. 

99. Kimball v. Blaisdell, 
533, 22 AmD 476. 

1. Dodge v. Walley, 22 Cal. 224, 
83 AmD 61; Dickerson v. Talbot, 14 
B. Mon. (Ky.) 60; Brundred_ v. 
Walker, 12 N. J. Eq. 140; Kellogg v. 
Wood, 4 Paige (N. Y.) 578, 1 Sandf. 


Ch. 376; Utica Bank v. Mersereau, 3 
Barb. Ch. (N. Y.) 528, 49 AmD 189. 


Privies—(1) In General. 
It follows from the definition of privity that a per- 
son is not bound as a privy by an estoppel against 
another, nor may he urge it, unless he succeeds to 
that other’s possession or holds in subordination to 
it; persons claiming under an independent title are 
If, on the other hand, he does so 
succeed or does so hold, he is bound by the estoppel 
and may urge it the same as the original party to 
Thus a ereditor levying on land may 
not take advantage of an estoppel created by a deed 
thereof to the debtor, unless he buys in the prop- 
erty ;°% but a levying creditor is bound by an estop- 
pel against the debtor as grantor.°® 
at execution sale may take advantage of an estop- 
pel arising from the deed by which the debtor ac- 
quired title,! and he is estopped by a deed made by 
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the dehtor before the sale.? 


[§§ 105-107 


A purchaser under an 


attachment levied on property is bound by a con- 


attachment.? 


[§ 107] (2) 


So a purchaser 


2. Morrison v. Caldwell, 5 T. B. 
Mon. (Ky.) #26, 17 AmD 84; Kimball 
Ve Blaisdell W50ON. tel ooo eee Ae 
476; Den v. Bird, 30 N. C. 280, 49 
AmD 379. 

S. Bliss v. Tidrick, 25 S. D. 533, 127 
sai 852, 32 LRANS 854, AnnCas1912C 

4 Ill—Jones v. King, 25 Ill. 383. 

Ky.—Logan vy. Moore, 7 Dana 74. 
et ema. v. Williams, 13 Me. 

Mass.—Trull v. Eastman, 3 Metce. 
121, 37 AmD 126. 

N. Y.—Utica Bank v. Mersereau, 3 
Barb. Ch. 528, 49 AmD 189. 

5. U. S.—French v. Spencer, 21 
How. 228, 16 L. ed. 97; Van Rensse- 
laer v. Kearney, 11 How. 297, 13 L. 
ed., -703;\ Carver vy. Astor, 4 Pet. 1, 
To ed.) 761s" Vamb -v Carter!” 14 
Cas. No. 8,013, 1 Sawy. 212. 


Ala.—Jackson v. Rowell, 87 Ala. 
685, 16S) 95, 4’ LRA 63% 
Del.—Ford v. Hays, 1 Del. 48, 23 


AmD 3889. 

Ind.—Murray v. Murray, 62 Ind. A. 
132,°112 NE 835. . 

Ky.—Fulton v. Teager, 183 Ky. 381, 
209 SW 535; Smith v. Noble, 174 Ky. 
15, 191 SW 641; Utterback vy. Phil- 
lips, 81 Ky. 62; Nunnally v. White, 
3 Metc. 584; Massie. v. Sebastian, 4 
Bibb 433. 

La.—lLevy v. Levy, 107 La. 576, 32 
S 117; Beard v. Lufrier, 46 La. Ann. 
875, 15 S 207; Stokes v. Shackleford, 
12) lia. 170. 
ete cet v. Williams, 13 Me. 

Mass.—Nickerson v. Nickerson, 126 
NE 3834; Perry v. Kline, 12 Cush. 118; 
White v. Patten, 24 Pick. 324; Bates 
eget usa DT Pick 4) 28s Amp 

N: H.—Amazeen v. Newcastle, 76 
N. H. 250, 81 A 1079; Wark v. Wil- 
lard, 13 N. H. 389. 
ae J.—Moore v. Rake, 26 N. J. L. 

N. Y.—Tefft v. Munson, 57 N. Y. 
97; Jacobs v. Fowler, 135 App. Div. 
713, 119 NYS 647; Trolan yv. Rogers, 
88 Hun 422, 34 NYS 836; Lacrustine 
Fertilizer Co. v. Lake Guano, etce., 
Fertilizer Co., 19 Hyun 47 [aff 82 N. 
Y. 476]; Utica Bank v. Mersereau, 
3 Barb. Ch. 528, 49 AmD 189. 

N. C.—Cherry v. Cherry, 101 SE 
504; Smith v. Moore, 100 SE 702; 
Beil v. Adams, 81 N. C. 118; Souther- 
land v. Stout, 68 N. C. 446; Spruill 
v._Wweary, 35° N, (C0225; 

Oh.—Bond v. Swearingen, 1 Oh. 
395:"Watterson v. Ury, 5 Oh. Cir. Ct. 
347, 3 Oh. Cir.’ Dec. 171. 

Pa.—Carson vy. New Bellevue Cem- 
etery Co., 104 Pa. 575; Kesselman y. 
Old, 4 Dall. 168, 2 Yeates 509, 1 L. 
ed. 786. 

Porto Rico.—Soler vy. Parkhurst, 4 
Porto Rico Fed. 335. 

S. C—Du Bose v. Kell, 90 S. C. 
196, 71 SE 3871; Colton v. Galbraith, 


veyance of the property executed before levy of the 


Heirs and Devisees. Heirs and 


devisees are in privity with the ancestor or testator 
and may urge an estoppel arising in his favor. For 
the same reason they are bound by an estoppel 
against the ancestor or testator;> and this is so 
whether the ancestor had title at the time of the 
conveyance or subsequently acquired it.® 
a warranty deed only binds the grantor’s heirs to 
the extent of the property received by them from 
the grantor’s estate;* and no estoppel arises against 
the heirs as to an after-acquired title by the an- 
cestors by reason of a conveyance by the ancestor 
which conveys only the interest the grantor had in 
the land and not the land itself.® 
the heirs or devisees are estopped only where they 


However, 


As a general rule 


85 S.C. 531, 14 SH 957; Wingo: v. 
Parker, 19-8: C._9: 

S. D.—Ford v. Ford, 24 S. D. 644, 
652, 124 NW 1108 [cit Cyc]. 

Tenn.—Anderson v. Lucas, 140 
Tenn. 336, 204 SW 989; Bennett v. 
Harrison, 6 Tenn. Civ. A. 637; Hitch- 
cock y. Southern Iron, etc., Co., (Ch. 
A.) 38 SW 588. 

Tex.—Broocks v. Payne, 58 Tex. 
Civ. A. 513, 124 SW 463; Vann vy. Den- 
Bone 56 Tex. Civ. A. 220, 120 SW 

W. Va.—Donehoo y. King, 98 SH 
520; Buford v. Adair, 43 W. Va. 211, 
27 SE 260. 

[a] Rule applied.—(1) A devises 
under a will by virtue of a power 
in which the executor makes a deed 
of land to a purchaser is estopped 
by a covenant of warranty therein 
from setting up an outstanding title 
against such a purchaser. Robertson 
v. Gaines, 2 Humphr. (Tenn.) 367. 
(2) If a person without title conveys 
land with warranty against his heirs, 
a covenant will operate as a rebutter 
to a claim of heirs to the land. Gould 
v. West, 32 Tex. 338. (3) Where the 
owner of land takes a power of at- 
torney from a stranger to the title, 
recitals in such power of attorney 
as to the existence of a deed from 
the attorney to the principal in such 
power of attorney operate to estop 
such attorney and his heirs from 
asserting title to the land as against 
the principal. Skov v. Coffin, (Tex. 
Civ. A.) 137 SW 450. 

{b] Conveyance by ancestor as 
executrix.—Where a widow having 
under her husband’s will a life estate 
in his land conveys in fee as execu- 
trix a part thereof with warranty 
“against me and my heirs,” the cov- 
enant is binding on her heirs at least 
to the extent of assets received by 
them from her estate. Colton v. 
ee ea s5'SiP° CC, 631, 8535) = Se 


6. Nixon vy. Carco, 28 Miss. 414; 
Stoepler v. Silberberg, 220 Mo. 258, 
119 SW 418; DuBose v. Kell, 90 S. C. 
196, 71 SH 371; Vann v. Denson, 56 
Tex. Civ. A. 220,/120 SW 1020. 

[a] In equity an heir cannot set 
up a subsequently acquired title as 
against a deed of bargain and sale 
by his ancestor. Nixon y. Carco, 28 


Miss. 414. 
7. Cleveland vy. Smith, (Tex. Civ. 
220 Mo. 


A.) 1138 SW 547, 

8. Stoeper vy. Silberberg, 
258, 119 SW 418 (where the deed 
recited that the grantor grants, bar- 
gains, and sells described land, ‘‘that 
is to say, all such right, title and in- 
terest” the grantor has in such lands, 
and that the deed is to embrace all 
his interest in the real estate in- 
herited from his deceased father and 
devised in the father’s will, and such 
interest as he inherited from deceased 
brothers and sisters, etc.). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ claim through the ancestor or testator.® Ordinarily 
an heir or devisee claiming an independent title in 
himself is not estopped.t° Nevertheless important 
limitations of the proposition are recognized in - 
some jurisdictions, where if heirs or devisees have 
received property from the estate equal in value 
to the land conveyed they are estopped to claim 
by an independent title, the land conveyed,!! and if 
the property received from the estate is less in 
value than the estate conveyed, they will be barred 
of a recovery to the extent of the value of the prop- 
erty received;'? but this is the extent of the limi- 
tation, and heirs or devisees of the grantor are 


9. See cases supra and infra this 
section. 

10. U. S—New Orleans v. Whit- 
MEV OSes 09D, el USCt 428.) 34. 1. 
ed. 1102; Oliver y. Pratt, 3 How. 333, 
11 L. ed. 622. 

Ala.—Zimmerman Mfg. Co. v. Wil- 
son, 147 Ala. 275, 40 S 515. 

Ark.—Jones v. Franklin, 30 Ark. 631. 

Cal.—In re Richards, 154 Cal, 478, 
98 P 528, 

Ga.—Murrelle v. Broughton, 142 Ga. 
41, 82 SE 456. 

Ill.—Golladay v. Knock, 2385 Ill. 
412, 85 NE 649, 126 AmSR 224; Ebey 
v. Adams, 135 Ill. 80, 25 NE 1013. 

Ind.—Habig v. Dodge, 127 Ind. 31, 
25 NE 182; Hartman vy. Lee, 30 Ind. 
281; Dean v. Doe, 8 Ind, 475. 

Ilowa.—Dunlap v. Thomas, 69 Iowa 
358, 28 NW 6387. 

Ky.—Bohon v. Bohkon, 78 Ky. 408. 

La.—Graf’s Succe., 125 La, 197, 51 
Se blo. 

Md.—Crisfield vy. Storr, 36 Md. 129, 
11 AmR 480. 

Mass.—Nickerson y. Nickerson, 126 
NE 834; Russ v. Alpaugh, 118 Mass. 
369, 19 AmR 464. 

Mich.—Parker y. McMillan, 55 Mich. 
265, 21 NW 305. 

Minn.—Goodwin v. Kumm, 43 Minn. 
403, 45 NW 853. 

Mo.—Foote v. Clark, 102 Mo. 394, 
14 SW 981; Chauvin v. Wagner, 18 
Mo. 581. 

N. J.—Staffordville Gravel Co. v. 
Newelli "53 Ni ds Le -412,-19) A’*209. 
“N. Y.—Moore y. Littel, 40 Barb. 
488 [aff 41 N. Y. 66]; Sansbury v. 
Johnson, 134 NYS 130 [aff 152 App. 
Div. 901 mem, 136 NYS 1147 mem]. 

N. C.—Myers v. Craig, 44 N. C. 169; 
Moore v. Parker, 34 N. C. 128. 

Oh.—Pollock vy. Speidel, 17 Oh. St. 
439. 

Pa.—Dunbar Furnace Co. vy. Fair- 
child, 128 Pa. 485, 18 A 443, 444. 

Tenn.—Kerbough y. Vance, 6 Baxt. 
110. 

Tex.—Chace v. Gregg, 88 Tex. 552, 
82 SW 520; Wagner v. Geiselman, 
(Civ. A.) 156 SW 524; Cleveland v. 
Smith, (Civ. A.) 156 SW 247; Cleve- 


Jand v. Smith, (Civ. A.) 113 SW 
550. 

Va.—Urquhart vy. Clarke, 2 Rand. 
(23 Va.) 549. 


W. Va.—French vy. McMillion, 79 
W. Va. 639, 91 SE 538, LRA1917D 228. 

Eng.—Clemow vy. Geach, L. R. 6 
Chula ; 

[a] hus (1) in an action to re- 
cover land, a deed from plaintiffs’ 
mother was not admissible as tend- 
ing to show an estoppel by ratifica- 
tion against her children, who were 
claiming the land, not as her heirs, 
but as executory devisees under the 
will under which she held. Murrelle 
vy. Broughton, 142 Ga. 41, 82 SE 456. 
(2) Where, in a will, after providing 
for distribution of certain property, 
the testator directed his executors 
to distribute the balance of his es- 
tate among his six living children 
“or their. heirs,’ and one of the 
daughters of the testator, by war- 
ranty deed, conveyed her supposed 
interest in the estate of the testator, 
and died before the period of distri- 
bution arrived, it was held that the 
grantor had no interest to convey, 
and that her heirs took her share 


ESTOPPEL 


[§ 108] 
tee. 


(3) 


in the estate, not as heirs, but as 
purchasers under the will, and hence 
were not estopped by the covenants 
in her deed. Ebey v. Adams, 135 Ill. 
80, 88, 25 NE 1018, 10 LRA 162. 

[b] Conveyance of curtesy.—The 
children and heirs at law of a wife 
are not estopped by a conveyance 
of her husband, their father, whose 
only interest was that of tenant by 
the curtesy. Nickerson v. Nicker- 
son, (N. Y.) 126 NE 834; Dunbar Fur- 
nace Co. v. Fairchild, 128 Pa. 485, 18 
A 448, 444. 

{e] Kinship alone, whether by 
affinity cr consanguinity, does not 
create privity for the purpose of es- 
toppel; that this arises only where 
the heir represents the ancestor and 
continues his estate. Trolan  v. 
Rogers, 88 Hun 422, 3 NYS 836. 

[d] The owner of an equity of 
redemption demised it in trust, and 
thereafter devised it in fee, and the 
devisees paid the mortgage, took a 
reconveyance to the uses of the will, 
and conveyed to a purchaser who had 
no knowledge of the trust, and it 
was held that the devisees were not 
estopped by the demise in trust, in- 
asmuch as they acquired their legal 
estate through the reconveyance. 
Clemow v. Geach, L. R. 6 Ch. 147. 

11. Willson v. Louisville Trust Co., 
102 Ky. 522, 44° °SW 121, 19 KyL 
1590; Carson v. New Bellevue Ceme- 
tery Co., 104 Pa. 575; Sabine Valley 
Timber, etc., Co. v. Cagle, (Tex. Civ. 
A.) 149-SW- 697, 701 [cit Cye],. 

[a] Rule applied.—A, a tenant by 
the curtesy, conveyed lands to B, the 
deed purporting to convey the fee 
and containing the usual covenants 
of general warranty. Afterward A 
executed an agreement to C and D, 
who were entitled to the fee of the 
aliened premises as heirs of his de- 
ceased wife, in which, after reciting 
a deed of release, without considera- 
tion, by C and D, for certain other 
lands, to which they were entitled 
as heirs of their mother, A cove- 
nanted that in consideration of the 
premises he would not, by “deed, 
mortgage, sale, judgment, devise or 
otherwise prejudice or interfere” with 
the rights of C and D, as “his heirs 
at law,” of their free and equal 
share of his real estate, but that 
the same should remain free and un- 
controlled, to be divided among all 
his legal heirs, including the said 
Cand D. Subsequently A made a will 
by which he directed his real estate 
to be divided equally among his heirs. 
At A’s death, C and D, who, as his 
heirs, took assets to a greater value 
than the land conveyed to B, brought 
ejectment against B for said land. 
It was held that at A’s death his 
heirs took his realty as heirs, accord- 
ing to the terms of the agreement, 
and that the lands thus taken must 
be regarded as assets, in the hands 
of said heirs, derived from their war- 
ranting ancestor by inheritance; and, 
therefore, that said agreement did 
not prevent C and D from being es- 
topped to deny the covenant of war- 
ranty made by A in his deed to B. 
Carson v. New Bellevue Cemetery Co., 
104 “Pas 575. 

12. Ball v. Wasioto, etc. R. Co., 
157 Ky. 166, 162 SW 810; Foreman v. 
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bound only to the extent of the property received 
by them from the estate.1* So in Massachusetts the 
rule has been modified so as not to estop the heir 
in such case, even though he has received assets, 
unless administration has been taken out and 
breach oceurs after the estate has been settled.1t 
And the rule has been denied altogether in New 
York, where, by statute, lineal and collateral war- 
ranties with all their incidents are abolished. 


a 


Persons Claiming through Gran- 


An estoppel arising against a grantor may be 
urged by persons claiming under the grantee.t° And 
the right’ of a grantee to assert an estoppel as to 


Lloyd, 156 Ky. 772, 162 SW 88. 

[a] Time of conveyance.—lIit is not 
material whether the conveyance by 
the vendor is before or after the 
claimant of the estate so conveyed 
has received from the vendor prop- 
erty by gift, advancement, devise, de- 
scent, or distribution. Ball v. Wa- 
sloto, etc... Rij'Co., LST Ky 667) 62 
SW 810; Foreman y. Lloyd, 156 Ky. 
772, 162 SW 83. 


13. Chace v. Gregg, 88 Tex. 552, 
32 SW 520. See also Wagner v. 
Geiselman,, (Tex, Civ. A.) 156) Sw, 


524 (where a grantor’s daughter, who 
inherited such title as he had to a 
tract of land; purchased a _ para- 
mount title, the title did not inure 
to the benefit of a grantee of a part 
of such tract under her father’s cov- 
enant cf warranty; his rights being 
limited to a recovery against the 
daughter on the warranty to the ex- 
tent of the value of any property 
inherited from her father). 

[a] Where the estate is insolvent 
the heirs are not estopped to acquire 
the title adverse to that conveyed by 
their ancestor. Cleveland v. Smith, 
(Tex. Civ. A.) 156 SW 247, 


14. Russ v. Alpavgh, 118 Mass. 
369, 19 AmR 464, 
“In Bates vy. Norcross, 17 Pick. 


(Mass.) 14, 28 AmD 271, the tenant 
claimed title to the demanded prem- 
ises under a deed with general cov- 
enants of warranty from a father, 
whose only daughter and heir at law 
had received by descent from him as- 
sets in real estate to a greater value 
than the land demanded, and after his 
death intermarried with the demand- 
ant, who now claimed the land un- 
der a paramount title. The only ques- 
tions reserved were: ist, whether the 
demandant, being in the right of his 
wife privy in estate with the grant- 
or, was estopped to set up a title 
paramount against the tenant, in op- 
position to the grant and covenant; 
and 2d, whether, as the tenant, if 
the demandant were to recover in 
this action, would have his remedy 
by action of coverant on the war- 
ranty against the demandant and his 
wife, such warranty operated by way 
of rebutter to defeat and bar this 
action. The court, observing that 
the doctrine of collateral warranty 
was not applicable, held that the case 
was one of lineal warranty, so far 
as the daughter of the grantor was 
concerned, and that, her husband be- 
ing jointly liabie with her to action, 
judgment, and execution on the cov- 
enant, the doctrine of rebutter ap- 
plied, to avoid circuity of action. It 
must be assumed that the estate of 
the grantor, who, it appears by the’ 
report, had died ten years before the 
trial, had been settled in due course 
of administration; for it is not to be 
supposed that the court intended to 
overrule the case of Royce v. Burrell, 
12 Mass. 395, or to take a different 
view of the law from that which the 
same judges, who decided Bates v. 
Noreross, affirmed within a year 
afterwards in Hall v.° Bumstead, 20 
Pick. (Mass.) 2.” Russ v. Alpaugh, 
supra. 

15, Trolan v. Rogers, 88 Hun 422, 
34 NYS 836. 

16. Cal.—Dodge v. Walley, 22 Cal. 
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after-acquired property inures to those claiming 
under him by deed.1? This is allowed, however, not 
because of privity between the grantee and the sub- 
grantee, but because the covenant of warranty in 
the original deed runs with the land.1* If a person 
without title, having conveyed with warranty, sub- 
sequently acquires title and conveys to another, the 
second grantee is not in privity with the grantor, 
and he may accordingly in some states assert the 
after-acquired title against the first grantee. In 
many states indeed the second grantee is bound by 
the estoppel on the grantor, and hence is not enti- 
tled to the property as against the first grantee; not, 
however, because of privity between the grantor 
and the second grantee, but because the estoppel 
operates to transfer the after-acquired title to the 
first grantee immediately on its acquisition by the 
grantor.?® 

[§ 109] G. Estoppel against Estoppel. An es- 
toppel against an estoppel sets the matter at large.?° 


IV. ESTOPPEL BY 


[§ 110] A, In General. There are two sorts of 
what has been termed ‘‘estoppel by contract,’’ 
namely, (1). estoppel to deny the truth of facts 
agreed upon and settled by foree of entering into 
the contract, and (2) estoppel arising from acts 
done under or in performance of the contract. The 
first form of estoppel, if the contract is in writing, 
is analogous to certain phases of estoppel by deed, 
and is not in strict propriety a species of estoppel 
in pais, since it is wholly based on a written instru- 
ment.?° The second sort of estoppel by contract 
seems to be limited to cases where one party goes 
into possession of another’s property in recognition 


224, 883 AmD 61 (purchaser at exe- 
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ton v. Haggart, 120 Fed. 819, 57 CCA 


Thus no one can set up an estoppel by deed against 
the estoppel arising from his own grant.?* And, 
if both parties claim under the same person and one 
is estopped by one deed and the other is: estopped 
by another deed, both made by that person, one 
estoppel offsets the other, and the rights of the par- 
ties-are to be adjusted without regard to any es- 
toppel.22, So the setting up of an estoppel by deed 
may be prevented by an estoppel in pais as against 
the grantee? And an estoppel by the covenants 
of a deed is overcome by the estoppel created by the 
subsequent judgment of a competent tribunal,** 
A person who secures a patent from the common- 
wealth on an application which either mistakenly 
or falsely alleges that the land is vacant cannot 
claim that the commonwealth is estopped by rea- 
son of its patent from setting up a prior paramount 
title in itself, as there is an estoppel against an es- 
toppel.?> 


SIMPLE CONTRACT 


of the latter’s title, and it precludes the possessor 
from denying that title. It rests, whether or not the 
contract is in writing, on matter in pais. It does 
not, however, seem to fall within the scope of estop- 
pel in pais, in the strict sense of that term, although 
it bears a close resemblance thereto and its practi- 
cal operation is the same. Elements essential to an 
estoppel in pais are found wanting in this sort of 
so-called estoppel by contract, and it seems to rest 
on the broad principle which precludes a party 
from taking inconsistent positions to another’s 
prejudice. It is therefore treated hereinafter in 
connection with that principle as a form of quasi 


his wife the estoppel created by the 


cution sale against grantee). 
Ind.—Neely v. Boyes, 128 Ind.. 1, 
27 NE 169 (mortgagee of grantee). 
Ky.—Lockhart y. Kentland Coal, 
ehes Cone S82 GAC Ye Glks, L207) SW. 
4 


Miss.—Mississippi Sawmill Co. v. 
Douglas, 107 Miss. 678, 65 S 885. 

S. D.—Solberg v. Robinson, 34 S. D. 
55, 147 NW 87. 

Ont.—Cameron v. Hunter, 34 U. C. 
Q. B. 121 (subgrantee). 

[a] Thus a grantor having ap- 
parent title, but neither actual title 
nor possession, who covenanted for 
quiet enjoyment, was estopped to 
deny as against a remote grantee, 
that some estate passed sufficient to 
enable the remote grantee to sue him 
for breach of covenant. Solberg v. 
Robinson, 34 S. D, 55, 147 NW 87. 

17. Kan.—Scoffins vy. Grandstaff, 12 
Kan. 467. 

Me.—Powers v. Patten, 71 Me. 583. 

Mass.—Comstock vy. Smith, 13 Pick, 
116, 23 AmD 670 (semble). 

Mo.—Johnson y. Johnson, 170 Mo. 
34, 70 SW 241. 

Nebr.—Pillsbury v. Alexander, 40 
Nebr. 242, 58 NW 859. 

N. Y.—Coleman vy. 
Hun 619, 8 NYS 158. 

Oh.—Douglass v. Scott, 5 Oh. 194. 


Bresnahan, 54 


Tex.—Stone v. Dodge, 87 Tex. 49, 
26 SW 1068. 
[a] However, one to whom the 


grantee conveys subject to all en- 
cumbrances is not entitled to a title 
acquired by the original grantor 
through a sheriff's sale under a judg- 
ment existing against him when he 
conveyed with warranty. Skinner v. 
Starner, 24 Pa. 123. 

18. Boyd vy. Longworth, 11 Oh, 235 
(per Birchard, J.). 

19. See supra § 67. 

20. U. S—Hoboken v. Pennsyl- 
vania R. Co., 124 U. S. 656, 8 SCt 643; 
Branson y. Wirth, 17 Wall. 32; Boyn- 


301 [certiorari den 191 U. S. 578, 24 
SCt 845, 48 L. ed. 307]. 
Cal.—Montgomery v. McLaury, 143 
Cal. 83, 76 P 964; Emeric y. Alvarado, 
90 Cal. 444, 27 P 356. 
Me.—Brown v. Staples, 28 Me. 497, 
48 AmD 504. 
Uy teins Pah Ve 12. Metce. 
Mich.—Haney y. Roy, 54 Mich. 635, 
20 NW 621. 
Minn.—Tappan v. 
Minn. 31, 106 NW 98. 
N. H.—Tibbetts v. Shapleigh, 60 
ry ce 487; Kimball y. Schoff, 40 N. 


N. Y.—Shaw vy. Broadbent, 129 N. 


Sqvire, 


Huntington, 97 


ipo 29 NE 238 [rev 15 NYS 
Or.—Page v. Smith, 13 Or. 410, 
10. P2833. 
Pa.—Nadel vy. Peoples Bank, 66 Pa. 
Super, 396; Com. v. Bierly, 37 Pa. 
Super. 496. 


Ss. D.—Street v. Elkton Farmers’ 
El. Co.,.33 S.. D. 601, 608, 146 NW 
LOZ. Leit. Cyc]. 

Wash.—Lombard vy. Schlotfeldt, 68 
Wash. 518, 123 P 787; Schmidt v. 
Olympia Light, etce., Co., 46’ Wash. 
360, 90 P 212. 

Ont.—James vy. McGibney, 24 U. C. 
Q:, B. 165, 

21. Hoboken y. Pennsylvania R. 
Co., 124 U. S. 656, § SCt 648, 31 L. ed. 
543; Branson v. Wirth, 17 Wall. (U. 
S.) 32, 21 L. ed. 566; Brown vy. Sta- 
ples, 28 Me. 497, 48 AmD 504; James 
v. McGibney, 24 U. C. Q. B. 155. 

[a] Rule applied.—(1) Where § 
conveyed with warranty to K land 
claimed by S’s father, and after the 
father’s death purchased the land of 
the heirs, one of whom was the wife 
of K, who, with her husband, released 
all her rights, it was held that the 
case of estoppel against estoppel 
arose, that K could not set up against 
his own deed conveying the share of 


warranty deed of S, and that all the 
residue subsequently purchased by S 
inured to K by estoppel. 
Schoff, 40 N. H. 190. (2) Where the 
grantee of a void grant réconveys 
part of the granted premises to the 
grantor, with intent that the one in- 
terest shall be satisfied out of the 
other, there is’ no estoppel which 
would fill an after-acquired title of 
the second grantor in favor of the 
first grantor. In such case each party 
is estopped by his own deed, and the 
one estoppel neutralizes the other. 
Emeric y. Alvarado, 90 Cal. 444, 447, 
27 P 356. (38) Although a covenant 
of warranty in a deed and a covenant 
against encumbrances excepting mort- 
gages estops the grantor from ac- 
quiring subsequently a mortgage lien 
against the premises conveyed, a 
conveyance of the premises by a sub- 
sequent grantee subject to the duly 
recorded mortgages operates as an 
estoppel against the former estoppel, 
and the mortgage so acquired pbe- 
comes enforceable in the hands of 
the original grantor or his assignee. 
Tappan y. Huntington, 97 Minn. 31, 
106 NW 98. 

22. Carpenter vy. Thompson, 3 N. 
H. 204, 14 AmD 348; Schmidt v. Olym- 


pia Light, etc, Co. 46 Wash. 360, 
SOP, 21.2: ; 
23. Platt v. Squire, 12 “Metc. 


(Mass.) 494; Haney v. Roy, 54 Mich. 


635, 20 NW 621; Street v. Elkton 
Farmers’ Hl. Co., 33-S. D. 601, 146 
NW 1077. 


24. Boynton v. Haggart, 120 Fed. 
819, 57 CCA 301 [certiorari den 191 
U.S. 578, 24 SCt 845, 48 L. ed. 307]. 
sae Com. v. Bierly, 37 Pa. Super. 

26. George v. Ford, (Ky.) 211 SW 
438, 440 [quot Cyc]; Headley v. Hoo- 
pengarner, 60 W. Va. €26; 639, 55 SE 
744 [cit Cyc]. And see infra § 111i 
et seq. 


ss 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 110-113] 


estoppel.?7 


mistake.?° 
[§ 111] 
eral Rule. 


take.*1 


[§ 112] 2. Necessity of Seal. 


a writing under seal, it is self-evident that an un- 


27. See infra §§ 226, 244 et seq. 

23. See infra § 126 et seq. 

29. Bigelow Est., (6th ed) p 496; 
McFarland y. McFarland, (Mo.) 211 
SW 23. 

30. Cal.—Sutter Butte Canal Co. v. 
Richvale Land Co., (A.) 181 P 98. 
Ill. Osgood v. McConnell, 32 Ill. 
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Ky.—Newport v. Schoolfield, 142 
Ky. 287, 1384 SW 503. 

Me.—McLeod v. Johnson, 96 Me. 


271, 52 A 760. 

Mich.—Grand Rapids Fourth Nat. 
ahs v. Onley, 63 Mich. 58, 29 NW 

Minn.—Delaney  v. 23 
Minn. 373. 

Mo.—MecFarland vy. McFarland, 211 
SW 23. 

N. J.—Stoutenburgh v. Penek, 85 
N. J. H. 405, 89 A 988. 


N. Y.—St. John vy. Roberts, 31 N. Y. 
441, 88 AmD 287; Federal Heating 


Dutcher, 


- Co. v. Buffalo, 182 App. Div. 128, 170 


RS 515; McGaw v. Adams, 14 HowPr 
461. 

Okl.—Attaway v. Bennington Lum- 
ber Co., 174 P 507. 

Pa.—Old Cclony Trust Co. v. Al- 
lentown, etc., Rapid Transit Co., 192 
Pa. '596, 44 A319; 

Philippine.—Falacios v. Cavite, 12 
Philippine 140. 

Tex.—Ellard v. Cox, 52 Tex. Civ. A. 
60, 114 SW 410; Cain v. Texas Bldg., 
Assoc., 21 Tex. Civ. A. 61, 51 
SW 879. 

Wash.—Seattle, ete, R. Co. v. 
Seattle-Tacoma Fower Co., 63 Wash. 
639, 116 P 289; Mississippi Valley 
Trust Co. v. Hofius, 20 Wash. 272, 
55 P 54. 

W. Va.—Headley v. Hoopengarner, 
60 W. Va. 626, 639, 55 SE 744 [quot 
Cyc]. 

Wis.—Hoeger v. Chicago, etc, R. 
Co., 63 Wis. 100, 28 NW 435, 53 AmR 
271; Mackey v. Stafford, 43 Wis. 653. 

Eng.—Atkinson v. Folkes, 1 Anstr. 
67, 145 Reprint 802; Else v. Barnard, 
6 Jur. N. S. 621. 

[a] Reason for rule.—‘Against 
the validity and efficacy of obliga- 
tions set forth in authentic docu- 
ments, whether of a public or a pri- 
vate nature, neither any plea not 
duly justified nor the testimony given 
by the parties bound under such doc- 
uments can prevail against the con- 
tents of the same, because it is not 
lawful to permit anyone to contra- 
dict his own acts in order to deceive 
himself or to deceive others in whose 
favor the obligations were created.” 


De la Rama v. Robles, 8 Philippine 
712. 
[b] “Estoppel by contract” is a 


term which is intended to embrace 
all cases in which there is an actual 


or virtual undertaking to treat a fact 


as settled, “as, for example, ‘a con- 
tract based upon one’s having a cer- 
tain title to property will estop the 
parties, in the performance of the 
contract from claiming a different 
title’” Bigelow Est., (5th ed) p 450 
[quot Bricker v. Stroud, 56 Mo. A. 
183, 188]. ; 

(c] . Dlustrations—(1) <A party 
who gives a certificate of deposit 


pel Unlike the case of estoppel by con- 
duct,** it can seldom be an answer to estoppel by 
contract that the party against whom the estoppel 
is claimed acted in ignorance of the facts and under 


B. Facts Settled by Contract—1. Gen- 
If, in making a contract, the parties 
agree upon or assume the existence of a particular 
fact as the basis of their negotiations, they are es- 
topped to deny the fact so long as the contract 
stands,*° in the absence of fraud, accident, or mis- 
There can of course be no estoppel as to 
matters not ineluded in the contract.*2 


ESTOPPEL ; 


[§ 113] 


Since a deed is 


for “current bank-notes” is estopped 
from showing that the funds re- 
ceived were not current, or from 
claiming the right to pay in anything 
but the same character of funds. Os- 
good v. McConnell, 32 Ill, 74. (2) 
Where the detail drawings furnished 
to a contractor from which to make 
an. estimate for the purpose of bid- 
ding on the work do not show the 
parts of the work in question, the 
person furnishing such drawings is 
estopped to claim that the contract 
included such parts. Mantonya v. 
Reilly,./ 83 1h AS 2b, fate 134 Ti 
163, 56 NE 425]. (3) Where, at the 


time one contracted to sell premises ‘ 


by a conveyance containing covenants 
against encumbrances, he was the 
owner of an adjacent building, he 
was estopped from asserting an ease- 
ment against the premises to be con- 
veyed in favor of the adjacent build- 
ing. Empire Realty Corp. v. Sayre, 
107 App. Div. 415, 95 NYS 371. (4) 
Where a committee of the creditors 
of a contractor has entered into an 
agreement with the city to complete 
the contract at a sum not to exceed 
the original contract price, they are 
estopped by contract, to hold the city 
liable for a diversion of funds by 
their trustee. Federal Heating Co. v. 
pet ag 182 App. Div. 128, 170 NYS 
51'5; 

{d] Estoppel to deny liability.— 
Where one who purchases stock and 
obligations of a corporation from a 
ereditor of the company assumes pay- 
ment of certain of the company’s 
bonds secured by its mortgage, he is 
estopped, on foreclosure of the mort- 
gage, to deny the company’s liability 
on the bonds. Old Colony Trust Co. 
v. Allentown, ete., Rapid-Transit Co., 
£92)) Pa. 596, 44 Ay 319. 

[e] Estoppel to deny iien.—(1) An 
agreement by the holder of a me- 
chanie’s lien with a person claiming 
a mechanic’s lien on the same prop- 
erty. that, in consideration of the 
latter’s forbearing to bring suit to 
foreclose his lien, it shall be prior 
to that of the former, concedes the 
validity of the latter lien, and estops 
the holder of the former from attack- 
ing it. Cain v. Texas Bldg., etc., As- 
SOC nie bexs Civ. “AVAGL blll SW (87.9: 
(2) So one who purchases an assign- 
ment of a contract to buy reclaimed 
tidelands of the state which ex- 
presses an obligation to take title 
subject to the lien of a waterway 
contractor cannot deny the validity 


of the lien. Mississippi Valley Trust 
Co. v. Hofius, 20 Wash.. 272, 55 P 
54 


[f] Estoppel to deny title.—(1) One 
who executes and delivers a bill of 
sale is estopped as against the buyer 
to assert that at the time of the 
transaction the title was outstanding 
in a third person. McLeod y. John- 
son, 96 Me. 271, 52 A 760. (2) And 
where one of two contesting claim- 
ants to public lands, after having 
been beaten in a contest before the 
interior department, signs an agree- 
ment with the successful entryman’s 
grantee that for a consideration re- 
ceived he will make no claim to the 
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sealed writing cannot give rise to an estoppel by 
deed; and cases may be found in which it is said 
that a writing not made under seal cannot found an 
estoppel as by deed.?* 
that no instrument in writing not under seal will 
operate as an estoppel,** but it does not follow that 
a simple written contract cannot create an estoppel 
analogous to estoppel by deed and of the same force 
and effect, in so far as it is sufficient in law to ef- 
fectuate the purpose for which it was made, and 
indeed there is positive authority that it may.** 

3. Validity of Contract. 
by simple contract cannot be predicated on an 
invalid contract,?° unless it has been fully exe- 


And other decisions hold 


An estoppel 


land, he is thereby estopped to claim 
title under a previous settlement, on 
the ground that the entryman’s pos- 
session was not in good faith and 
that his title was acquired by fraud. 
MeCord v. Hill, 117 Wis. 306, 94 
NW 65. (3) However, a seller in 
an oral contract is not estopped to 
deny the buyer’s title. Boies v. With- 
erell,. 7 Me. 162, 

{s] Estoppel to deny trade-mark. 
—Defendants having agreed for a 
valuable consideration that certain 
labels should thereafter be the prop- 
erty of plaintiff, and that defend- 
ants would not infringe on their use, 
they are estopped from asserting that 
the symbols and devices composing 
the labels are not such as are subject 
to protection solely as trade-marks. 
It, Stanwix Canning Co. v. William 
McKinley Canning Co., 49 App. Div. 
566, 63 NYS 704. 

Admission of capacity: 

Implied from acceptance of bill of 

exchange see Bills and Notes § 505. 
Of corporation see Corporations 

§§ 2337-2346. ; 

Admission of genuineness implied 
from acceptance of bill of exchange 
or indorsement of bill or note see 
Bills and Notes §§ 505, 581, 584.- 

Estoppel to deny: 

Existence of corporation see Cor- 

porations, §§ 234-280. 

Powers of corporation see Corpora- 

tions § 2171, 

Facts settled by certification of 
check see Banks and Banking § 435 
et seq. 

Recognition of title, character, or 
capacity as working an estoppel see 


infra § 244. 

31. Newport v. Schoolfield, 142 
Ky. 287, 134 SW 503; Morgan v. 
Slider, 22 Md. 267. 

{a] Fraud preventing estoppel. 
Even though defendant’s husband en- 
tered into a written contract with the 
agent of plaintiff's grantor for the 
purchase of land, and had paid part 
of the purchase money and executed 
notes for the balance, such fact would 
not estop defendant from claiming 
the land if her husband had good 
title at the time and the plaintiff's 
agent got him drunk, and made the 
arrangement by fraud, or if the ar-- 
rangement was made for the purpose 
of avoiding a lawsuit. Morgan vy. Sli- 
der, 22 Md. 267. 

32. Orckard v. Wright-Dalton-Bell 
Anchor Store Co., (Mo.) 197 SW 42. 

33. See supra § 88. 


34. Shelton v. Alcox, 11 Conn. 240; 
Davis’ v. “Tyler) 184) Johns. “CN. WY.) 
490. 


35. Carpenter v. Buller, 8 M. & W. 
209, 151 Reprint 1013. And see cases 
supra §§ 88, 111; and infra § 114. 

36. U. S.—Central of Georgia R. 
Co. v. Blount, 238 Fed. 292, 151 CCA 
308; Belyea v. Cook, 162 Fed. 180. 

Ariz.—Wadin v. Czuzka, 16 Ariz. 
371, 146 P 491 (recognizing rule). 

Ark.—Shorman y. Eakin, 47 Ark. 
351; 1° SW 559. 

Cal.—Hedges v. Frink, 174 Cal. 522, 
163 P 884; Colby v. Title Ins., etc., 
@o),201'60' “Calas 632, Ha, BEMIS aS 5 
LRANS 813, AnnCasl19138A 515; 


1112. [210.35:] 


cuted.**? However, it has been held that a party to an 
invalid contract which is not illegal and unlawful 
may be equitably estopped to dispute the validity 
An estoppel cannot be based on 
a contract which has been abrogated.*® 

4, Recitals in Contract—a. 
A party to a written contract may be es- 
topped to deny the truth of recitals therein,*° where 
such recitals are consistent and certain in their 
terms, relevant to the subject matter of the con- 


of the contract.3§ 


[§ 114] 
eral. 


kens v. Nye, 156 Cal. 498, 105 P 593, 
36 LRANS 244, 20 AnnCas 158; Vi- 
salia Gas, etc., Light COwVE Sims, 104 
Cal. 326, 37 P 1042, 483 AmSR 105. 

Dak.—Dartmouth Sav. Bank v. 
School Dists. Nos. 6 & 81, 6 Dak. 332, 
42 NW 822. 


Ida.—Twin Falls County School 


Dist. No. 8 v. Twin Falls County 
Mut. F. Ins. Co.; 30 Ida. 400, 164 RP 
1174. 


Iowa.—Benzler v. Britt First Nat. 
Bank, 154 NW 471. 


Ky.—Milliken v. Haner, 184 Ky. 
694, 212 SW 605. 

La.—Pizzati’s Succ., 141 La. 645, 
75 S 498. 

Mass.—New York, ete, R. Co. vy. 
Work, /76te.n. Co}; 215 Mass. 36, 102 
NE 366. 

Mich.—Hickey v. Hinsdale, 12 Mich. 
99. 

Mo.—wNorris v. Letchworth, (A.) 


124 SW 559; Smith v. Smith, 62 Mo. 
A. 596. 
N. J.—Lupfer v. Atlantic County, 
aD 100 A 927. 
Y.—Saxton v. Dodge, 57 Barb. 
pe 


Okk—St., (Louis ete... Ry -Coneix: 
Mounts, 44 Okl. 359, 144 P 1036 [cit 
Cyc]; Clawson v. Cottingham, 34 Okl. 
493, 125 P 1114, 

Or.—Zeuske vy. Zeuske, 55 Or. 65, 
103 P 648, 105 P 249, AnnCas1912A 
557. 

Pa.—vVernon Tp. v. United Natural 
Gas. Co., 25 Pa. Dist. 966. 

Tenn.—-Southern R. Co. y. Lewis, 
etc., Co., 139 Tenn. 37, 201 SW 131, 
LRA1918C 976. 

Tex.—Mitchell v. Porter, (Civ. A.) 
194 SW 981, 986 [quot Cyc]. 

Va.—Tate v. Commercial Bldg. As- 
soc., 97 Va..74, 33 SH 382, 75 AmSR 
770, 45 LRA 243. 

Eng.—Standing v. 106 
we DaEReps NN. 8.04975 

[a] An illegal contract affords no 
basis for an estoppel. Dupas v. Was- 
sell, 8 F. Cas. No. 4,182, 1 Dill 213; 
Shorman v. Eakin, 47 Ark. 351, 1 SW 
559; Langan v. Sankey, 55 Iowa 52, 
7 NW 393; Tate v. Commercial Bldg. 
Assoc., 97 Va. 74, 33 SE 382. 

[b] Reason assigned is that no 
one can enlarge the jurisdiction of 
a court by contract and it cannot be 
done by estoppel which is in fact 
based on contract. Standing v. Hast- 
wood, 106 L. T. Rep. N. S. 477. 

{c] Contract against public policy. 
—Milliken v. Haner, 184 Ky. 694, 212 
SW 605. 

{d] Contract contravening statute. 
—Twin Fells County School Dist. No. 
8 v. Twin Falls County Mut. F. Ins. 
GCo:, 30 Ida. 400, 164. RP 1174. 

[e] Collection by an _ interstate 
carrier of a lesser rate than that con- 
tained in the published schedule, 
which is contrary to the provisions 
of the Interstate Commerce Act (Act 
Febr. 4, 1887 [24 U. S. St. at L. 379 
c 104]) cannot raise an estoppel, pre- 
cluding the carrier from collecting 
the balance. New York, etc., R. Co. 


Eastwood, 


v. York, .etc., Co., 215 Mass. 36, 102 
NE 366. 
{f] Oral contract for sale of real- 


ty—Zeuske v. Zeuske, 55 Or. 65, 103 
P 648, 105 P 249, AnnCas1912A 557. 

{g] Unauthorized compromise agree- 
ment between a creditor’s attorney 
and the debtor, made after levy of 
execution and providing that the 
debtor will pay the attorney a cer- 


ESTOPPEL 


made: 41 


In Gen- 


tain sum, or in default thereof that 
he will turn out the property levied 
on in payment, cannot operate as an 
estoppel against the debtor. Hickey 
v. Hinsdale, 12 Mich. 99. 

37. Sage v. Finney, 156 Mo. A. 30, 
1385 SW 996. See also Wadin v. 
Czuczka, ViGweAriz, 375). L460 Paraot 
(after performance of a contract by 
a building contractor, he is not in 
a position to urge lack of mutuality 
or want of consideration for doing 
the thing he agreed to do). 

38. Sage v. Finney, 156 Mo. A. 30, 
135 SW 9396; Corbet v. Oil City Fuel 
SUDDIVEwOO4 mee Le hae eS UDeLA SOs 
Mitchell v. Porter, (Tex. Civ. A.) 194 
SW 981, 986 [quot Cyc]. See also 
Jennings County v. Verbarg, 63 Ind. 
107 (although county commissioners 
are required to advertise for bids 
for county contracts, yet they are 
estopped from setting up their fail- 
ure to do so in an action by the con- 
tractor to recover on the contract); 
Worrall v. Munn, 5 N. Y. 229, 55 AmD 
330 (the vendor, or party to be 
charged, who has subscribed the con- 
tract, is estopped by his signature 
to deny that the contract was validly 
executed, although not signed by the 
other party who sues for perform- 
ance). But see Workman’s Mut. Aid 
Assoc. v. Monroe, (Tex. Civ. A.) 53 
SW 1029 (holding that where, through 
the invalidity of an acknowledgment, 
a contract for a lien on a homestead 
is ineffectual, the owners are not es- 
topped to assert the invalidity as 
against a third person who advances 
money to take up the note secured 
by the contract, there being no mis- 
representations). 

89. Lee v. Durham, (Tex. Civ. A.) 
204 SW 1171. 

40. U. S.—Hoogendorn vy. Daniel, 
178 Fed. 765, 102 CCA 213. 

Tl.—Carter v. Cairo yy Cte. Fe. bcos 


240 Ill. 152, 88 NE 493; Stewart v. 
Metcalf, 68 Ill. 109; Ettelsohn vy. 
Kirkwood, 33 Ill, A. 108. 


Ind.—Menaugh vy. Chandler, 89 Ind. 


94, 
eit tes v. Miller, 6 B. Mon. 
Mda.—Reddington v. Lanahan, 59 
Md. 429, 
Ma3s.—Herrick y. Johnson, 11 
Metc. 26 


Minn.—Minneapolis y. Minneapolis 
St. R.. Co., .115 Minn. 614, 133° NW 
80, 82 [cit Cyc]; Red Wing Sewer 
Pipe Co. v. Donnelly, 102 Minn. 192, 
118 NW 1, 120 AmSR 619. 
rere Y.—Decker v. Judson, 16 N. Y. 

Eng.—Carprenter y. Buller, 8 M. & 
W. 209, 151 Reprint 1013. 

{a] By statute—kKnoch y. Haizlip, 
163 Cal..146, 124 P 998, 

{b] Party signing as principal is 
precluded from asserting that he is 


a surety. Menaugh vy. Chandler, 89 
Ind. 94. 
[c] A person claiming under the 


contract rule. 


Reasinston Vi Md. 

{d] Where an instrument under 
seal contains a recital of the fact on 
the truth of which the validity of the 
instrument depends, the recital, on 
the contract created by the instru- 
ment becoming executed, is conclu- 
sive, in the absence of a reformation 
of the instrument on the ground of 
mistake. Altman y. McMillan, 115 


may be within the 
Lanehan, 59 


[§§ 113-114 


tract, and with reference to which the contract was 
However, a recital that does not amount 
to a precise affirmation of a fact will not estop the 
varty to deny the fact,*? and an estoppel does not 
arise from a recital unless it is of the essence of 
the agreement 4? or unless it constitutes a represen- 
tation or warranty inducing the contract,** or in fa- 
vor of one suing as assignor of the contract in which 
the recitals oceur where he gave no consideration 
for the assignment,** nor is.a recital binding in an 


App. Div. 234, 160 NYS 970. See also 
supra §§ 68-82. 

{e] Where a municipal corpora- 
tion has power to contract and do 
the preliminary acts on which the 
contract rests, and which are recited 
in the contract as having been done, 
it is estopped to deny the truth of 


the recitals. Ironton y. Harrison 
Constr. Coj.42i2 “Ped 353, 129 cee 
29. 

{f] If a party refuses to sign a 
contract he is not bound by recitals 
in it. Winton Coal Co. v. Pancoast 
Goal Co.,..170-Pa.. 437, 33 A 110. 

{g] Estoppel to assert frand.— 


One party to a contract is not es- 
topped from asserting that the in- 
ducement to enter into it came from 
fraudulent representations of the 
other party, aithough the contract 
recites that no representations what- 
ever were made by such other party. 
Bridger v. Goldsmith, 3 Misc. 535, 
eens 9 [aff 143 N. Y. 424, 38 NE 
ip 

Recital in bill of lading see Car- 
riers §§ 254, 259. 

41. Minneapolis v. Minneapolis St. 
R: Cos. 115) Minn, 514, 1332N We Ste 

42. U. S—lIronton City v. Harrison 
Constr: Co., 212. Fed. 353,,_129- CGa 
29. 

Ala.—Nashville, ete., R. Co. v. Proe- 
tor, 160 Ala. 450, 453, 49 S 377 [quot 
Cyehk 

Me.—Bradbury v. Cony, 59 Me. 494. 

Mass.—Jackson vy. Allen, 120 Mass. 


4. 
Minn.—O’Brien vy. 


Findeisen, 48 
Minn. 213, 50 NW 1035. 
Mo.—Sutton y. Dameron, 100 Mo. 
141,413 SW 497: ~Actna” Ins. Cor wa 
Detjen, (A.) 211 SW 911. 


Porto Rico.—Figueroa vy. Figueroa, 
23 Porto Rico 405 [cit Cyc]. 

Tex.—Ward v. San Antonio L. Ins. 
Co., (Civ. A.) 164 SW 10438. 

[a] A recital in a submission to 
referees of a claim against an ad- 
joining landowner, “for pay for 
building a part of the brick parti- 
tion wall, the center line of which 
is the dividing line between said 
blocks,” and payment of the amount 
of the award, were held not to estop 
the claimant in a suit brought by the 
other party from showing where the 
true line was. Bradbury v. Cony, 
59 Me. 494, 495 


43. Kan.—Moon v. Moon, 102 Kan. 
737, 103 Kan! 179, 173 P19. 
Ky.—Rockcastle Lumber Co. vy. 


Burns, 175 Ky. 224, 194 SW 95. 
Me.—Gerrish y. Union Wharf, 26 
Me. 384, 46 AmD 568. 


Mich.-_-Passmore y. Passmore, 60 
Mich, 463, 27 NW 601. 
Or.—Moore v. Lachmund, 59 Or. 


565, 117 1128, AnnCas19138C 1278. 

{a] Recital in an agreement con- 
cerning real estate will not estop the 
parties from denying those facts, ex~ 
cept for the execution of the purpose - 
contemplated by the agreement, un- 
less they become a part of or work 
upon the title. Gerrish vy. Union 
Wharf, 26 Me. 384, 46 AmD 568. 

[b] Recital in a marriage contract 
is not conclusive of the age of one 
of the parties. Passmore vy. Pass- 
more, 60 Mich. 4€3, 27 NW 601. 

44. Moon vy. Moon, 102 Kan. 737, 
103 Aan’ 1:79) .1:73 2 9: 

45. Ferguson yv. Millikin, 42 Mich. 
441, 443, 4 NW 185 (“estoppels rest 
upon the protection of equities’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“ind 


-? 
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action not founded on the contract.46 In determin- 
ing the effect of a recital, it must be construed in 
connection with the whole contract.4? 

b. Acknowledgment of Consideration. 
While an acknowledgment of receipt of considera- 
tion as part of the contract in which it oceurs may 
not be contradicted for the purpose of defeating the 


[§ 115] 
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operation of the contract,® yet it may as a simple 
receipt be contradicted for collateral purposes.?® 
The party making the acknowledgment may, how- 
ever, be equitably estopped by extraneous cireum- 
stances to deny the receipt as against third persons 
who have acted on it to their detriment,®° and 
even as against the other party to the contract.®! 


V. EQUITABLE ESTOPPEL: ESTOPPEL BY MISREPRESENTATION 


[§ 116] A. General Nature and Essentials—l. \ 
Estoppel by misrepresentation, 


What Constitutes. 
or equitable estoppel, is defined as 


voluntary conduct.of a party whereby he is abso- 
lutely precluded, both at law and in equity, from 
asserting rights which might perhaps have other: 
wise existed, either of property, of contract, or of 
remedy, as against another person who in good 
faith relied upon such conduct, and has been led 


46. Houlihan v. Fogarty, 162 Mich. 
492, 508, 127 NW 793 [cit Cyc]. See 
also Hadley v. Bordo, 62 Vt. 285, 19 
A 476 (a recital in a contract for 
the sale of a horse that the horse 
was sold by defendant does not estop 
him from showing otherwise in an 
action founded on a warranty of the 
horse and not on the contract). 

47. McLear v. Hapgood, 85 Cal. 
bb, 0b%,) 24.°P. 788. 

48. See Evidence § 1566. 

[a] Thus (1) where the parties 
have agreed that a legal considera- 
tion should be expressed for the pur- 
pose of the contract, as one dollar, 
they are thereby estopped from deny- 
ing in an action on the contract that 
such was in fact the consideration. 
Redfield v. Haight, 27 Conn. 31. (2) 
Where a party to an agreement re- 
cites as consideration that the other 
party has made a certain conveyance 
of even date of the agreement, he is 
estopped to show in avoidance of 
the contract that the conveyance was 
not made until afterward, although 
it was dated subsequently. Dyer v. 
Rich, 1 Metc. (Mass.) 180. (8) The 
promisor in a contract of indemnity 
is estopped to contradict his ac- 
knowledgment therein of having re- 
ceived the sum of money mentioned. 
Drury v. Fay, 14 Pick. (Mass.) 326. 

49. See Evidence § 1555 et seq. 

[a] For the purpose of upholding 
a contract which is usurious on 
its face, the lender will not be al- 
lowed to show that he furnished a 
further consideration than that 
named in the writing. Barss v. 
Strong, 7 N. S. 450. But compare 
Wheeler v. McNeil, 101 Fed. 685, 41 
CCA 604 (where notes were given on 
two considerations, and it was held 
that a subsequent agreement appor- 
tioning the notes between the two 
did not estop the payee, in an action 
by the maker to cancel the notes 
based on one of the two considera- 
tions, from showing that they were 
in fact based on both). 1 

Recital of consideration in deed 
see supra § 77. ; 

50. . S—Roogendorn v. Daniel, 
178 Fed. 765, 102 CCA 243; McNeil 
vy. Hill, 16 F. Cas. No. 8,914, Woolw. 
96 


Ul.—Stewart v. Metcalf, 68 Ill. 
109. 

Ind.—Dill v. Fraze, 169 Ind. 53, 79 
NE 971. 


»N. Y.—Armour vy. Michigan Cent. 

R. Co., 65 N. Y. 111, 22 AmR 603. 
Wis.—Hale v. ML eee Dock Co., 

29 Wis. 482, 9 AmR Bt 
Eng.—Bickerton v. Walker, 31 Gh: 


Dt lbus 

[a] hus (1) a party to a _con- 
tract reciting a consideration of one 
dollar was estopped to deny its con- 
sideration as against an assignee of 
a contract for a valuable considera- 
tion who had no knowledge that the 
original consideration of one dollar 
was not paid. Dill v. Fraze, 169 Ind. 
53, 79 NE 971. (2).A defendant who 


the effect of the 


gave a written option for the pur- 
chase of mining property, reciting a 
consideration, is estopped to deny 
the receipt of such consideration as 
against one who with his knowledge 
and without objection on his part 
purchased the option and paid a sub- 
stantial consideration therefor. Hoo- 
gendorn y. Daniel, 178 Fed. 765, 102 
CCA 213. 

51. Cal.—Dresbach v. Minnis, 45 
Cali2z2e: 

Conn.—Staples v. Fillmore, 43 Conn. 


510. 
Field, 4 Metce. 


Mass.—Dewey v. 
381, 38 AmD 376. 

N. Y.—Dezell v. Odell, 3 Hill 215, 
388 AmD 628. 

Wis.—Bell v. Shafer, 58 Wis. 223, 
16 NW 628. 

52. U. S.—Miller v. Ahrens, 163 
Fed. 870, 876; Richardson vy. Olivier, 


105 Fed. 277, 282; The Alberto, 24 
Fed. 379, 382. 

Ark.—Baker & McGrew Co. vv. 
Union Seed, etc., Co., 125 Ark. 146, 


150, 188 SW 571 [quot Cyc]; Miller- 
Jones Furniture Co. vy. Fort Smith 
Lee; ete, 1Co:, 66. Ark. Zein 29dae 50 
Sw 508. 

Ga.—Butler, etc., Co. v. Moseley, 14 
Ga. A. 288, 291, 80 SE 789. : 

Ind.—Taylor v. Griner, 55 Ind. A. 
617, 104 NE 607, 609. 

Ilowa.—Des Moines Independent 
School Dist. v. McClure, 170 Iowa 
191, 152 NW 489, 492 [cit Cyc]. 

Ky.—Simmons y. Simmons, 150 Ky. 
Sby n8957.150) SSW 259) 

La.—Frantz v. Fink, 125 La. 1013, 
1033, 52 S 181, 28 LRANS 5389 [eit 
Cyc]. 

Me.—Holt v. New England Tel., 
ete., Co., 110 Me. 10, 12, 85 A 159. 

Mda.—Rodgers v. John, 131 Md. 
455, 462, 102 A 549. 

Mich.—Kole v. Lampen, 191 Mich. 
156, 157 NW 3892, 393 [cit Cyc]; Por- 


ter v. Goudzwaard, 162 Mich, 158, 
161, 127 NW 295. 

Minn.—Dimond v. Manheim, 61 
Minn. 178, 181, 68 NW 495. 
Moa—Powell v. Bowen, 214 SW 


142, 149 [cit Cyc] (per Graves, J.); 
McFarland v. McFarland, 211 SW 23, 
27; Withers v. Kansas City Suburban 


Belt R. Co., 226 Mo. 373, 378, 126 
SW 432. 
Nebr.—Ricketts v. Scothorn, 57 


Nebr. 51, 57, 77 NW 365. 

N. M.—Chambers v. Bessent, 17 N. 
Dis) 4Shs hod eaky e238 wei dOs 

N. Y.—Chicago First Nat. Bank 
Viubean G60 Nie ¥. Super.2995, 303, 
UC NBGSe oie 

N. C.—Boddie v. Bond, 154 N. C. 
359, 365, 70 SH 824. 

N. D.—Vallancey v. Hunt, 20 N. D. 
579, 590, 129 NW 455, 34 LRANS 
473. 

* Tex.—Davis v. Allison, 211 SW 980, 
9s4-Grimth ev. Rite, 72 Mex. 185; 
193, 12 SW 168; F. L. Shaw Co. v. 
Dalton Adding Mach. Co., (Civ. A.) 
511 SW 833, 835; Security Mortg., 
etc., Co. v. Caruthers, (Civ. A.) 32 
SW 837, 848; Whiteselle v. Texas 


thereby to change his position for the worse, and 
who on his part acquires some corresponding right 
either of contract or of remedy.®? 
arises when one by his acts, representations, or ad- 
missions, or by his silence when he ought to speak 
out, intentionally or through culpable negligence in- 
duces ancther to believe certain facts to exist and 
such other rightfully relies and acts on such belief, 
so that he will be prejudiced if the former is per- 


This estoppel 


Loan Agency, 
315. 

Wash.—Schweitzer Vv. Equitable 
Sav., etc., Assoc., 98 Wash. 139, 167 
PHA Zs favoty Cy crs 

Wis.—Jungdorf v. Little Rice, 156 
Wis. 466, 469, 145 NW 1092. 

[a] Other definitions.—(1) Seay 
right arising from acts, admissions, 
or conduct which have induced a 
change of position in accordance with 
the real or apparent intention of 
the party against whom they are al- 
leged.” Bigelow Est., p 445 [quot 
Poperyv: dt K. Armsby. Cor ial Galt 
159, 164, 43 P 589; Dolbeer v. Living- 
Ston, SLO0s Cal. e617, .162h, I8b) IP Poles 
Boles v. Bennington, 136 Mo. 522, 530, 
38 SWw 306; Johnson-Brinkman 
Commn. Co vy. Missouri Pae. R. Co., 
126 Mo. 344, 353, 28 SW 870, 47 
AmSR 675, 26 LRA 840; Ricketts v. 
Scothorn, 57 Nebr. 51, 57, 77 NW 
365, 73 AmSR 491, 42 LRA 794]. (2) 
An “estoppel [which] presupposes 
error upon one side and fault or 
fraud upon the other, and some de- 
fect of which it would be inequitable 
for the party against whom the doc- 
trine is asserted to take advantage.” 
Anderson lL. . [quot in Cornell 
Univ. v. Parkinson, 59 Kan. 365, 373, 
53 P 138]. (3) ‘An indisputable ad- 
mission, arising from the circum- 
Stances, that the party claiming the 
benefit of it has, while acting in good 
faith, been induced, by the voluntary 
and intelligent action of the party 
against whom it is alleged, to change 
his position.” Bigelow Hst., p 345 
[quot Yates v. Hurd, 8 Colo. 343, 
349, 8 P 575; Chicago Washingtonian 
Home v. Chicago, 157 Ill. 414, 429, 41 


(Civ. A.) 27 SW 309, 


NE 893, 29 LRA 789]. 
[b] Statutory definition.—Code 
Civ. Proc. § 1962 subd 3, provides 


that ‘whenever a party has... de- 
liberately led another to believe a 
particular thing true, and to act up- 
on such belief, he cannot... be 
permitted to falsify it.’ Barnhart v. 
Falkerth, 90 Cal. 157, 162, 27 P 71. 

[c] “What I induce my neighbor 
to regard as true is the truth as be- 
tween us, if he has been misled by 
my asseveration.” Kirk v. Hamil- 
ton,, 10282Us 2S. 683.2765" 269s eds. 79 
[quot Electric Light, ete., Co. v. 
Bristol Gas, ete., Co., 99 Tenn. 371, 
382, 42 SW 19]. 

[da] Application of maxims.— 
“There are many fundamentals of 
the law which are applicable to and 
explanatory of this doctrine of equi- 
table estoppel. ‘Volenti non fit in- 
juria’ (‘No one can maintain an ac- 
tion for a wrong where he has con- 
sented to the wrong which occasions 
his loss’); ‘Qui non prohibit quod pro- 
hibere potest assentire videtur’ (‘He 
who does not forbid what he can for- 
bid seems to assent’); and ‘Qui tacet, 
consentire videtur’ (‘He who is silent 
appears to consent’).’”’ Herman Hst., 
§ 735 [quot Norfolk, ete., R. Co. v. 
Perdue, 40 W. Va. 442, 452, 21 SE 
755]. 


Lite “191 CF] 
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mitted to deny the existence of such facts.5? It | consists in Holding for truth a representation acted 


53. U. S—Leather Manufacturers’ 
Nat. Bank v. Morgan, 117. U. S. 96, 6 
SCt 657, 29 L; ed. 811; Dickerson v. 
Colgrove, 100 U. S. 578, 25 L. ed. 
6L8s Daina SUR iS. LG Wall. 1, 21 
L. ed. 491; Wright v. Barnard, 248 
Fed. 756; Perry v. Troy Laundry 
Co., 238 Fed. 867 [quot Cyc]; Folk 
Wee UL S.,. 23d) Meds 177, -147 CCA 183 
Canadian Northern R. Co. v. North- 
ern Mississippi R. Co. 209 Fed. 
758, 126 CCA 482; Hemmer v. U. Su 
204 Fed. 898, 123 CCA 194 [aff 241 
WESor3 TO 52 36 SCt 659, 60 L. ed. 1055]; 
Brent v. Chas. H. Lilly Co., 174 Fed. 
877 [rev on other grounds 186 Fed. 
700, 108 CCA 518]; Barrett v. Twin 
City Power Co., 118 Fed. 861; Ginne 
v. Times- Republican Printing Co., 
114 Fed. 92, 52. CCA 40; Linton v. 
Vermont Nat. L. Ins. Co., 104 Fed. 
584,144 CCA) 543 Union Pac. , R.: Co. 
Vo PRS 167! Medi) 9.45595 “CCA | 1:2'35 
Union, Pac, “R.. Cov. Ui,:S.,:167 Med. 
974, 15 CCA 122; Paxson v. Brown, 61 
Fed. 874, 10 CCA 135; Lawrence v. 
Dana, 15 F. Cas. No. 8.136, 4. OLift aes 
Michigan Ins. Bank v. Bldred, 17 EF. 
Cas. No. 9,528, 6 Biss. 370; Whalen 
v. Sheridan, 29 F. Cas. No. 17,476, 17 
Blatchf. 9; Willis v. Carpenter, 30 F. 
Cas. No. 17,776; The Schooner Betsey, 
44 Ct. Cl. 506. 

Ala.—Ivy v. Hood, 79 S 587; Dona- 
hoo Co. v. Reliance Equipment Co., 
20D Alais'422, +78) (S) 1800;r 1802) \. [eit 
Cyc]; Sellers v. Commercial F. Ins. 
Co., 105 Ala. 282, 16 S 798; Richards 
v. Shepherd, 159 Ala, 663, 49 S 251; 
Bain v. Wells, 107 Ala. 562, 19 S 
774; Sullivan v. Conway, 81 Ala. i538, 
is 647, 60 AmR 142; Adler v. Pin, 
80 Ala. "351; Leinkauft v. Munter, 76 
Ala, 194; "Strange v. Watson, 11 
Ala. 324, 

Ark.—Thompson vy. Wilhite, 131 
Ark. 77, 198 SW 271; Fagan v. Stutt- 
gart Normal Inst., 91 Ark. 141, 120 
Sw 404; Jowers v. Phelps, 33 Ark. 
465; Prater v. Frazier, 11 Ark. 249. 

Cal. —Allen v. Hance, 161 Cal. 189, 
11.8") Pid27 Popes ve Te Armsby 
Cor wllly @ale 159,243 <P 58957 Dux. 
Haggin, 69 Cal, 255, 4 P 919; "Bowman 
v. Cudworth, 381 Cal. 148; Davis. v. 
Davis, 26 Gal. 23, 285 AmD 157; 
Hostler v. Hays, 8 Cal. 302. 

Colo.—Birch v. Steppler, 11 Colo. 
400, 18 P 530; Colorado L. & T. Co. v. 
Grand Valley Canal Co., 3 Colo. A. 63, 
82uP, 178: 

Conn.—C. & C. Electric Motor Co. 
v. Frisbie, €6 Conn. 67, 33 A 604; 
Preston v. Mann, 25 Conn. 118; Gid- 
dings v. Emerson, 24 Conn. 538; Roe 
v. Jerome, 18 Conn. 138; Kinney Vv. 
Farnsworth, 17 Conn. 355; Brown v. 
Wheeler, 17 Conn. 345, 44 AmD 550. 

Del.—Doe v. Dowdall, 8 Del. 369, 11 
AmR 757; Lewis v. Coxe, 5 Del. 401; 
Inskeep v. Shields, 4 Del. 345; Wil- 
mington Bank v. ‘Wollaston, 3 Del. 
90; Marven vy. Ortlip, 3 Del. Ch. 9. 

Fla.—Hagan vy. Ellis, 39 Fla. 463, 
22 S 727; Terrell v. Weymouth, 32 
Fla, 255, 13 S 429, 37 AmSR 94; Coog- 
ler v. Rogers, 25 Fla. 858, 7 S 391; 
Cotten v. Williams, 1 Fla. 37. 

Ga.—American Freehold Land 
Mortg. Co. v. Walker, 119 Ga. 341, 
46 SE 426; Parsons v. Atlanta Univ., 
44 Ga. 529; Reeves v. Matthews, 17 
Ga. 449. 

Ida:—Leland v. Isenbeck, 1 Ida. 
469. 

1ll.--Washingtonian Home y. Chi- 
cago, 157 Ill. 414, 41 NE 893, 29 LRA 
798; Casler v. Byers, 129 Ill. 657, 22 
NE 507; Gillet v. Wiley, 126 Ill. 310, 
19 NE 287, 9 AmSR 587; Union Mut. 
L: Ins. Co. v. Slee, 123 Tl. 57; 13 
NE 222; Chandler v., White, 84 Ill. 
485; Quincy First Nat. Bank v. Rick- 
er, 71 Ill. 439, 22 AmR 104; Hefner 
v. Dawson, 63 Ill. 403, 14 AmR 123; 
Hefner v. Vandolah, 57 Ill. 520, 11 
AmR 39; Mills v. Graves, 38 Ill. 455, 
87 AmD 3814; Davidson v. Young, 38 
Pie 45s) Otto v..dackson, s3bCn; 
349; Knoebel vy. Kircher, 33 Ill. 308; 


ESTOPPEL 
Curtis v. Root, 20 Ill. 518; Brown 
v. Burke, 155 Ill. A. 249; Franklin 


v. McDonald, 58 Ill. A. 230 [aff 163 
Ill. 189, 45 NE 212]; Mullanphy Bank 
v. Schott, 34 Ill. A. 500 [aff 135 Ill. 
655, 26 NE 640, 25 AmSR 401]; Voge 
v. Breed, 14 Ill. A. 538; Dinet v. Hil- 
ert, (iseDllis Ave 99: 

Ind.—Chaplin y. Baker, 124 Ind. 
385, 24 NE 233; Greensburgh, etc., 
Turnp. Co. v. Sidener, 40 Ind. 424; 
McCabe v. Raney, 32 Ind. 309; State 
v. Pepper, 31 Ind, 76; Ridgway v. 
Morrison, 28 Ind. 201; Fletcher v. 
Holmes, 25 Ind. 458; Dakin v. An- 
derson, 18 Ind. 52; Whitcomb v. In- 


dianapolis Tract., etc., Co., (A.) 116 
NE 444, 
Iowa.—Anfenson vy. Banks, 180 


Iowa 1066, 168 NW 608, LRA1918D 
482; Schuetz v. International Har- 
vester.Co. of America, 167 Iowa 634, 
149 NW 855; In re McDonald; 167 
Iowa 582, 149 NW 897; Wright v. 
Lieth, 146 Iowa 290, 125 NW _ 220; 
Criley v. Cassel, 144 Iowa 685, 123 
NW 348; Wingert y. Snouffer, 134 
Iowa 97, 108 NW 1035, 111 NW 432; 
Lucas vy. Hart, 5 Iowa 415. 

Kan.—Westerman v. Corder, 86 
Kan, 239, 119 P 868, 39 LRANS 500, 
AnnCasi1913C 60; Doorley v. Farm- 
ers, etc., Lumber Co., 4 Kan, A. 93, 
46 P 195. 

Ky.—Lockhart vy. Kentland- Coal, 
ete., Co. 182) Ky: 673,207 -SW ‘18; 
Klump vy. Liebold, 3 Kyl 684, 11 Ky. 
ma 421; Hull v. Evans, 2 Ky. Op. 

La.—Chatman vy. Bundy, 130 La. 
158, 57 S 786; Longenbaugh y. Louis- 
iana Irr., etc., Co., 129: lia. 436, 56 S 
359 [cit Cyc]; Breaux v. Albert Han- 
son.Liumber Co., 125 La. 421, 51 S$ 


444; Sentell v. Hewitt, 49 La. Ann. 
1021, 22 S 242; Marsh y. Smith, 5 
Rob. 518. 


Me.—Davis v. Briggs, 117 Me. 536, 
105 A 128; Smith v. Phillips Nat. 
Bank, 114 Me. 297, 96 A 217; Ameri- 
can Gas, etc., Co. v. Wood, 90 Me. 
516, 38 A 548; Stanwood v. McLellan, 
48 Me. 278, Rangeley v. Spring, 
21 Me. 130. 

Md.—Alexander v. Walter, 8 Gill 
239, 50 AmD 688. 

Mass.—Brewer v. Boston, ete., R. 
Corp., 5 Mete. 478, 39 AmD 694. 

Mich.—Kole v. Lampen, 191 Mich. 
156,°° 167 “NW 1392)' 393° [eit  Cye]; 
Meister v. Birney, 24 Mich. 435. 

Minn.—Bergin v. Blackwood, 141 
Minn, 325, 170 NW 508; North Star 
Land Co, v. Taylor, 129 Minn. 438, 
152 NW 887; Steffens vy. Nelson, 94 
Minn. ney 102 NW 871; Norman v. 
Eckern, 60 Minn. 531, 63 NW 170; 
Nell v. Dayton, 43 Minn, 242, 45 NW 
229; Tousley v. Board of Education, 
39 Minn. 419, 40 NW 509; Townsend 
v. Johnson, 34 Minn. 414, 26 NW 
395; Hawkins v. Cottage Grove M. 
E. Church, 23 Minn. 256; Pence v. 
Arbuckle, 22 Minn. 417; Chaska Coun- 
ty v. Carver County, 6 Minn. 204; 
Combs v. Cooper, 5 Minn, 254; Cald- 
wey v. Auger, 4 Minn, 217, 77 AmD 
o . 
Pe ig apenas v. Bryant, 55 Miss. 

Mo.—De Lashmutt y. Teetor, 261 
Mo. 412, 169 SW. 34; De Berry Var 
Wheeler, 128 Mo. 84, 30 SW 338, 49 
AmSR_ 538; Blodgett v. Perry, 97 
Mo. 263, 10 SW 891, 10 AmSR 307; 
Fowler v. Carr, 63 Mo. A. 486; Union 
Sav. Assoc. v. Kehlor, 7 Mo. A. 
158; St. Louis International Bank 
v. German Bank, 3 Mo. A. 362 [rev 
rea: grounds 71 Mo. 183, 36 AmR 
Mont.—Finlen v. Heinze, 32 Mont. 
354, 80 P 918; Elkhorn Trading Co. 
v. Tacoma Min. Co., 16 Mont. 322, 


40 P 606. 

Nebr.—Larson vy. Anderson, 74 
Nebr. 361, 104 NW 925; Anthes v. 
Schroeder, 74 Nebr. 172, 103 NW 


1072; Ly dick v. Gill, 68 Nebr. 2738, 94 
NW 109; Cain v. Boller, 41 Nebr. 721, 


60 NW 7; Kirkendall v. Davis, 41 
Nebr. 285, 59 NW 915; Newman v- 
Mueller, 16 Nebr. 523, 20 NW 843; 


Grant v. Cropsey, 8 Nebr. 205. 

N. H.—Clark y. Parsons, 69 N. H. 
147, 39 A 898; Stevens v. Dennett, 
51 N. H. 324; Horn v. Cole, 51 N. H. 
287; Richardson v. Chickering, 41 N. 
iH 380; Simons y. Steele, 36 N. H. 
133 Haynes v. Stevens, 11 'N. H. 31. 

N. JjJ.—Church v. Florence Iron 
Works, 45 N. J. L. 129; Demarest v. 
Den, 22° Ne J... 599: 

N. M.—Dye v. Crary, 13 N. M. 439, 
85, P1033; 1040, 9 LRANS 1136 [afe 
208 U. S. 515, 38 SCt 360, 52 L. ed. 
Bet and quot Cyc]. 

Y.—Harbeck: v.. Pupin, 145 N: 
OG Nv, 39 NE 722; Phoenix Ins: Co. 
v. Parsons, 129 N. Y. 86, 29 NE 87 
[mod 59 N. Y. Super. 142, 13 NYS 
615]; Thompson y. Simpson, 128 N. 
Ys 270,) 28) NE 627 *fafl-13) NYS °O075 
Conrow v. Little, 115 N: Y. 387, 22 
NE 346, 5 LRA 6938; New York Rub- 
ber Co. v. Rothery, 107 N. Y. 310, 14 
NE 269, 1 AmSR 822; Boardman v. 
Lake Shore, etc., R. Co., 84 N.Y. 
157, 12 NYWklyDig 330 [aff 8 NY 
WklyDig 347]; Howe Mach. Co. v. 
Farrington, 82 N. Y. 121 [aff 16 Hun 
591]; Monroe County vy. Otis, 62 N. 
Y. 88; Payne v. Burnham, 62 N. Y. 
69; Holbrook v. New Jersey Zinc Co., ~ 
57 N. Y. 616; Baker v. Union Mut. 
L. Ins. Co., 43 N. Y. 283; Shapley vy. 
Abbott, 42 N. Y. 448, 1 AmR 548; 
St. John y. Roberts, 31 N. Y. 441, 
88 AmD 287 [rev 19 N. Y. Super. 
593]; Brown v. Bowen, 30 N. Y. 319, 
86 AmD 406; Manufacturers, etc., 
Bank v. Hazard, 30 N. Y. 226; Gris- 
wold v. Haven, 25 N. Y. 595, 82 AmD 
380 [rev 16 AbbPr 413, 26 HowPr 
170]; Genesee Bank y. Patchin Bank, 
13 N. Y. 309; Sparrow vy. Kingman, 
1 N. Y. 242; Coggill v. American 
Exch. Bank, 1.N. Y..113, How. A: 
Cas. 203, 49 AmD 310; Harris~ v. 
Shorall, 188 App. Div. 330, 177 NYS 
214; Hobart vy. Verrault, 74 App. Div. 
444, 77 NYS 483; Tompkins vy. Hart- 
ford: F. Ins. Co., 22 App. Div. 380, 
49 NYS 184; Grange v. Palmer, 56 
Hun 481, 10 NYS 201; Reynolds v. 
Garner, 66 Barb. 310; Ruse v. Mutual 
Ben. L. Ins. Co., 26 Barb. 556; Chap- 
man v. O’Brien, 34 N. Y. Super. 524; 
Parmely v. Showdy, 86 Mise. 634, 
148 NYS 1086; Frost v. Saratoga Mut. 
Ins. .Co., 5. Den. 154, 49 AmD. 234; 
Dezell vy. Odell, 8 Hill 215, 38 AmD 
628; Welland Canal Co. v. Hathaway, 
8 Wend. 480, 24 AmD 61. 

N. D.—Loff v. Gibbert, 166 NW 
810, 811 [cit Cyc]. 

Oh.—nsel v. Levy, 46 Oh. St. 255, 
19 NE 597; McKinzie y. Steele, 18 
Oh. St. 38; Cleveland, ete, R. Co. v. 
Reid, 6 OhS&CP 273, 4 OhNP 127. 

Okl.—Turner v. Turner, 34> Okl. 
284, 125 P 730, 784 [eit Cyc]. 

Or.—Doerstler v. Roseburg First 
Nat.’ Bank, 82.-Or. 92, 161 P 386; 
Snell vy. Baker City Nat. Bank, 29 
Or. 250, 45 P 783. 

Pa.—Tonge v. Item Pub. Co., 244 
Pa. 417, 91 A 229; Bidwell v. Pitts- 
burgh, BB Pa. 412; Hill v. Epley, 31 
Pa. 331; Wolfgang v. Shirley, 51 Pa, 
Super. 65 [aff 239 Pa. 408, 86 A 1011]. 

Philippine.—Hernandez y. Barcelon, 
23 Philippine 599. 

R. I.—Burke vy. Barnum, 40 R. I. 
71, 99 A 1027. 

3 C.—Gaston~v. Brandenburg, 42 

C. 348, 20 SH 157. 
vitenn.—Russell v. Colyar, 4 Heisk. 

Tex.—Blum vy. Merchant, 58 Tex. 
400; Johnson y. Byler, 38 "Tex. 606; 
Ragsdale v. Gohlke, 36 Tex. 286; 
Love v. Barber, 17 Tex, 312; Barclay 
v. Dismuke, (Civ. A.) 202 SW 364; 
Woods v. Lowrance, 49 Tex. Civ. A. 
542, 109 SW 418; Walker v. Erwin, 
47 Tex, Civ. A. 637, 106 SW 164; 
Stratton-White Co. v. Castleberry, 15 
Tex. Civ. A. 149, 38 SW 8385; New 
York, ete., Land Co. y. Gardner, 11 


For later cases, developments and changes in the law see cumulative Annotations, same title, page an@ note number. 
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upon, when the person who made it, or his privies, 
and to deprive the party who 
has acted upon it of the benefit obtained.64 When 
a party unjustly contrives to put another in a dilem- 
ma and to subject him to necessity and distress and 
he acts one way, it is not for the wrongdoer to in- 
sist that he should have acted another way.°® 

: 2. Distinguished from Ratification and 
Adoption. The terms ‘‘ratification’’ and ‘estoppel 
in pais’’ are sometimes used in a way which seems 
to ignore any distinction between them.°¢ 
tinction between a contract intentionally assented 
to, or ratified in fact, and an estoppel to deny the 
validity of the contract, is very wide. In the for- 


seek to deny its truth, 


[§ 117] 


Tex. Civ. A. 404, 32 SW 786; Watkins 
Land, ete., Co. v. Howeth, 1 Tex. Civ. 
A. 277, 21 SW 315; Baumbach v. 
Cook, 2 Tex. A, Civ. Cas. § 508; Dil- 
mee Ve State, Wi Dex, Criol, 177, SW: 


Utah.—McKeon y. Hedges, 45 Utah 
383, 388, 146 P 286 [cit Cyc]; Brig- 
ham Young Trust Co. v. Wagener, 
12 Utah 1, 40 P 764. 

Vt.—Shaw vy. Beebe, 35 Vt. 205; 
Strong v. Ellsworth, 26 Vt. 366; Hicks 
v. Cram, 17 Vt. 449. 

Va.—Chesapeake, etc., R. Co. v. 
Walker, 100 Va. 69, 40 SE 633, 914; 
Smith v. Powell, 98 Va. 431, 36 SE 
522; Anderson y. Phlegar, 93 Va. 415, 
25 SE 107; Rorer Iron Co. y. Trout, 
83 Va. 397, 2 SE 7138, 5 AmSR 285. 

Wash.—Maxwell v. Dimond, 83 
Wash. 30, 145 P 77, 78, 79; Rowe 
v. James, 71 Wash. 267, 128 P 539; 
Carruthers v. Whitney, 56 Wash. 327, 
105 P 831, 134 AmSR 1114; Hidden 
v. German Sav., etc., Soc., 48 Wash. 
384, 93 P 668; Young v. Stampfier, 
at... Wash! 3350, 67 P721. 

W. Va.—Mylius v. Koontz, 69 W. 
Va. 621, 73 SH 319; Lazear v. Ohio 
Valley Steel Fdy. Co., 65 W. Va. 105, 
63 SE 772; Williams v. Virginia- 
Pocahontas Coal Co., 60 W. Va. 239, 
bs) SE 928% INorfolk; ete, R.-Co. <v. 
Perdue, 40 W. Va. 442, 21 SE 765; 
Hanly v. Watterson, 39 W. Va. 214, 
19 SE 536. 

Wis.—Union Bank v. Commercial 
Securities Co., 163 Wis. 470, 157 NW 
510; Norton vy. Kearney, 10 Wis. 443. 

Eng.—Carr v. London, etc., R. Co., 
mh. R. 10 €! P. 307; Pickard vy. Sears, 
G Ant ce Ey. 4690 305 HCL 4257). 112 vRe= 
print 179; White v. Greenish, 11 C, 
B. N. S. 209, 103 ECL 209, 142 Re- 
print 776; Freeman vy. Cooke, 6 D. 
& L. 187, 18 L. J. Exch. 114; Howard 
Ve Etudson, 2.) &  B. Ay 15 HCL 71, 
118 Reprint 669; McCanse y. London, 
ete., R. Co., 7 H. & N. 477, 158 Re- 
print 559. 

Man.—Dutton y. Canadian North- 
ern R. Co., (Man.) 23 DomLR 43, 19 
CanRC 72, 31 WestLR 367; Donald- 
son v. Scott Fruit Co., 18 DomLR 18, 
28 WestLR 609. 


N. S.—VanBuskirk v. McDermott, 


5 DomLR 5, 11 HastLR 100. 
| Pr. Hdw. Isl.—Green v. Higgins, 
1 Pr. Edw. Isl. 496. 

Que.—Jacobsen v. Peltier, 42 Que. 
Super. 35, 3 DomLR 132. 

Sask.—Kyles vy. Wilson, 3 DomLR 
702, 21 WestLR 416. 

[a] Other expressions of this 
principle—(1) ‘A conscious selec- 
tion, a choice and a determination 
entered into by the rarty barred with 
full knowledge of the facts involved.” 
Utica City Nat. Bank v. Penwarden, 
103) ise: “103)5 106, 1702 NYS) 619. 
(2) “If one person is induced to do 
an act prejudicial to himself in con- 
sequence of the acts or declarations 
of another, on which he had a right 
to rely, equity will enjoin the latter 
from asserting his legal rights 
against the tenor of such acts or 
declaraticns.” Branson vy. Wirth, 17 
Walle GUimi Su) score tom elec, ede 566 
{quot Brigham Young Trust Co: Vv. 
Wagener, 12 Utah 1, 11, 40 P 764, 
765]. (3) ‘Where, in good consci- 
ence and honest dealing, he ought not 
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The dis- 


trines.°2 


to be permitted to gainsay” a fact 
asserted by him, such an estoppel 
is said to arise. Ridgway v. Mor- 
rison, 28 Ind. 201, 203 [quot Coke 
Litt. p 352]. (4) “Where one party 
has been induced by the conduct of 
the other to do or forbear doing 
something which he would not or 
would have done but for such con- 
duct of the other party.’ Bull v. 
Rowe, 13 8S. C. 355, 370 [cit Bigelow 
Est. p 480]. (5) ‘Where one person 
has done or said that which has in- 
fluenced another in such way as to 
make it inequitable to change or re- 
call what was so said or done.’’ 
McGregor v. Equitable Gas Co., 139 
Pa230; 237; 24))A> 135, (6)) “Where 
one person is induced by the asser- 
tion of another, to do that which 
would be prejudicial to his own in- 
terest, if the person by whom he 
had been induced to act in this man- 
ner, was allowed to ‘contradict and 
disprove what he had before af- 
firmed.” Frost v. Saratoga Mut. Ins. 
Co., 5 Den. (N: Y¥.) 154, 157, 49 AmD 
234. (7) “When one, by his acts or 
representations, or by his silence 
when he ought to speak out, inten- 
tionally cr through culpable negli- 
gence induces another to believe cer- 
tain facts to exist and to act accord- 
ingly.” Townsend y. Johnson, 34 
Minn. 414, 415, 26 NW 395. (8) 
“Where a party makes a statement, 
or admission, either expressly, or by 
implication, with the intention of in- 
fluencing the conduct of another, and 
that other acts upon the confidence 
of such statement or admission, and 
will suffer injury if the party is per- 
mitted to deny it.” Norton y. Kear- 
ney, 10 Wis. 4438, 453. 

[b] The acts in pais which would 
constitute an estoppel as laid down 
by Lord Coke were very few, and 
all were acts of notoriety not less 
formal and solemn than the execu- 
tion of a deed, such as livery, entry, 
acceptance of an estate, and the like. 
Lyon vy. Reed, 8 Jur. 762. 

[c] An equitable estoppel in the 
modern sense arises from the conduct 
of a party, using that word in its 
broadest meaning as including his 
spoken or written words, his positive 
acts, and his silence or negative 
omission to do anything. Pomeroy 
Eq. Jur. § 802 [quot Martin v. Maine 
Cent. R. Co., 83 Me. 100, 104, 21 A 
740; Norfolk, etc., R. Co. v. Perdue, 
40 W. Va. 442, 453, 21 SE 755}. 

[d] An omission, to be an estop- 
pel, must be in reference to some 
duty devolving upon the person 
sought to be estopped. Chamberlain 
v. Showalter, 5 Tex. Civ. A. 226, 23 
SW 1017. 

54, Ferry v. Troy laundry Co., 
238 Fed. 867 [quot Cyc]; Bigelow 
Est. p 476 [quot Crans’ App., (Pa.) 
9 A 282, 287]. 

55. Bovey-Shute 
Leeds Farmers’, etc., 
173 NW 455. 

56. Cal.—Blood vy. La Serena Land, 
eton Co. 1ishOaly 221) 41 P 1017) 45 
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GCohiev. 
(N. D.) 


Lumber 
Bank, 


252. 

Tll.—Vallette v. Bennett, 69 Ill. 632. 
Kan.—McCreary v. Parsons, 31 Kan. 
LYN A 12% tke ; 

N. Y.—Sheldon Hat Blocking Co. 
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mer case the party is bound because he intended to 
be; in the latter, he is bound notwithstanding there 
was no such intention, because the other party will 
be prejudiced and defrauded by his conduct unless 
the law treats him as legally bound.57 

[§ 118] 3. Distinguished from Waiver. 
it has been said that waiver ‘‘belongs to the family 
of estoppel,’’?°* and the terms are often used as 
convertible,*® they are nevertheless distinguishable 
terms;°° and it has been said that waiver does not 
require any element of estoppel at all.& 
several essential differences between the two doe- 
According to all the accepted definitions 
of the term ‘‘waiver,’’ it is of the essence of the 


While 


There are 


v. Hickemeyer Hat Blocking Mach. 
SouVoouN, W607: 
R. IL—Aldrich v. Billings, 14 R. I. 


Forsyth vy. Day, 46 Me. 176, 
[quot Conway Nat. Bank Vv. 
Pease, 76 N. H. 319, 82 A 1068, 1075] 
(“In the one case, the party is bound 
because this contract contains the 
necessary ingredients to bind him, 
including a _ consideration. In the 
other, he is not bound for these rea- 
sons, but because he has permitted 
the other party to act to his preju- 
dice under such circumstances, that 
he must have known, or be presumed 
to have known, that such party was 
acting on the faith of his conduct 
and acts being what they purported 
to be, without apprising him to the 
contrary’’). 

58. Kennedy vy. Manry, 6 Ga. A. 
816, 819, 66 SE 29; Collins v. Iowa 
Manufacturers’ Ins. Co., (lowa) 169 
NW 199, 201 [cit Cyc]; Mahoney v. 
Northwestern Masonic Aid Assoc., 8 
App. Div. 575, 579, 40 NYS 918. 

59... ‘Globe ?,Mut... 1h. © Ins.) ‘Corn ve 
Wolff, 95 U. S. 326, 24 L. ed. 387; 
Cable “ve Ua S: Linings: Co;, sil eed? 
19, 49 CCA 216 [rev on other grounds 
191 U. S. 288, 24 SCt 74, 48 L. ed. 
188]; Lyman y. Littleton, 50 N. H. 
42; Maloney v. Northwestern Ma- 
sonic Aid Assoc., 8 App. Div. 575, 40 
NYS 918; Dale vy. Continental Ins. 
Co., 95 Tenn. 38, 31 SW 266; Ameri- 
can Cent. Ins. Co. v. McCrea, 8 Lea 
(Tenn.) 518, 41 AmR 647. 

60. U. S.—Marine Iron Works v. 
Wiess, 148 Fed. 145, 78 CCA 279. 

Ala.—Cassimus vy. Scottish Union, 
ete:,-Ins. ‘Cos, 135 Alay256 330 Se 1635 


Queen Ins. Co. v. Young, 86 Ala. 
494 5s S116, 1 AmSR il. 
Ga.—Kennedy v. Manry, 6 Ga. A. 


816, 66 SH 29. 

Ind.—Supreme Tribe B. H. v. Hall, 
24 Ind. A. 316, 56 NE 780, 79 AmSR 
262. 

Iowa.—Collins v. Iowa Manufac- 
turers’ Ins. Co., 169 NW 199, 201 
feit,Cyeck: 

Mass.—Shaw v. Spencer, 100 Mass. 
382, 97 AmD 107, 1 AmR 115. 

Minn.—Parsons, etc., Co. vy. Lane, 
97 Minn. 98, 106 NW 485, 4 LRANS 
231, 7 AnnCas 1144. 

Mo.—Stiepel v. German-American 
Mut. Life Assoc., 55 Mo. A. 224. 

N.. Y.—Clark v. West, 193 N. Y. 
349, 360, 86 NE 1; Draper v. Oswego 
County Fire Relief Assoc., 190 N. Y. 
12, 82 NE 755; Shapley v. Abbott, 42 
N. Y. 443, 447, 1 AmR 548; Clark v. 
West, 125 App. Div. 654, 110 NYS 
110 [rev on other grounds 193 N. Y. 
349, 86 NE 1]. 

R. I.—Metcalf v. Phenix ‘Ins. Co., 
21 R. I. 307, 43 A 541. 

Tex.—Moore v. Price, 46 Tex. Civ. 
A. 304, 103 SW 234. 

Vt.—Webster v. State Mut. F. Ins. 
Go, SIAWtE 75369, AN I819° 

Wis.—Voss v. Northwestern Nat. 
Ties Ens? (Gondds’ Wisde492,) 1S aN 
142. k 

61. Nat. 
713; 
401, 


86 


Somers v. Germania 
Bank, 152 Wis. 210, 1388 NW 
Cowie v. Strohmeyer, 150 Wis. 
136 NW 956, 137 NW 738. 

62. Queen Ins. Co. yv. Young, 
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waiver that there should be an intentional relin- 
quishinent of a known right,®* and necessarily there- 
fore it assumes the existence of an opportunity for 
choice between the relinquishment and the enforce- 
ment of the right,** while in estoppel the intention 
to relinquish a right is not necessarily present.® 
Also waiver depends upon what one himself in- 
tends to do,®* and involves the acts and conduct of 
only one of the parties, regardless of the attitude 
assumed by the other party,°’ whereas estoppel on 
the other hand involves the conduct of both par- 
ties,°S and depends rather upon what the adversary 
A waiver does not neces- 
sarily imply that one has been misled to his preju- 
dice or into an altered position; an estoppel always 
Estoppel results from an 
act which may operate to the injury of the other 


party 1s induced to do.®® 


involves this element.“° 


ESTOPPEL 


cially.™! 


ent.7° 


toppel.7* 


party; waiver may affect the opposite party benefi- 


Ala. 424, 5 S 116, 11 AmSR 51; Ben 
. Hur Supr. Tribe v. Hall, 24 Ind. A. 
316, 56 NE 780, 79 AmSR 262; Clark 
v. West, 193 N. YY. 349, 86 NE 1; 
Draper v. Oswego County Fire Re- 
lief Assoc., 190 N. Y. 12, 82 NE 755; 
and cases infra this section. 

63. Cal—Aronson y. Frankfurt 
NCE Tete Ins. Col 9 Cal. CARATS 699 


P58 Ts. 
Ill.— Willis Coal ete. Co. v. Mis- 
souri, ete., Coal Co., 206 Ill. A. 192. 
Ind.—Johnson. y. Roberts, 49 Ind. 


A. 697, 96 NE 1043; Johnson v. Spen- 
cer, 49 Ind. A. 166, 96 NE 1041; 
Shedd vy. American Credit Indemn. 
Co., 48 Ind. A. 23, 95 NE 316. 

Iowa.—Collins vy. Manufacturers’ 
Ins. Co., 169 NW 199, 201 [cit Cyc]. 

Me.—Maxwell v. Dirigo Mut. F. 
Ins. Co., 117 Me. 431, 104 A 812. 

Mich.—Dahrooge v. Rochester Ger- 
man Ins. Co., 177 Mich. 442, 143 NW 
608, 48 LRANS 906. 

Mo.—Michigan Savy., etc., 
Missouri, ete, Co. 73 Mo. A. 
Stiepel v. General-American 
Life Assoc., 55 Mo. A. 224. 

N. Y.—Kiernan v. Dutchess County 
Mit. ns. Co. 150" Nery. 190 44: NE 
698. 

N. C.—Danville Lumber, etc., Co. 
v. Gallivan, Bldg. Co., 97 SE 718. 

Oh.—List, etc., Co. v. Chase, 80 Oh. 
St. 42, 88 NE 120, 17 AnnCas 61. 


Assoc. v. 
TEL 
Mut. 


Okl.—American Cent. Ins. Co. v. 
Sinclair, 160 P 60. 

Tex.—Weeks v. De Kalb First 
State Bank, (Civ. A.) 207 SW 973; 
Sovereign Camp W. W. v. Putnam, 


(Civ. A.), 206 SW 970. 

Vt.—Rogers v. Whitney, 91 Vt. 79, 
99 A 419; Webster v. State Mut, F. 
Ins. Co., 81 Vt..75, 69 A. 319; 

Wis.—Somers y. Germania Nat. 
Bank, 152 Wis. 210, 188 NW 713. 

“Waiver always rests upon intent, 
Waiver is the intentional relinquish- 
ment of a known right after knowl- 
edge of the facts.” Alden v. May- 
field, L64yCal. "6,002 127 PP 4b, 348 
[quot Wienke v. Smith, 179 Cal. 220, 
176 P 42, 44]. 

“A distinction is drawn between 
waiver and estoppal when the two 
doctrines are discussed in their pure- 
ly technical aspects. Waiver in- 
volves the notion of an intention en- 
tertained by the holder of some 
right to abandon or relinquish in- 
stead of insisting on the right.” 
Fairbanks y. Baskett, 98 Mo. A. 53, 
64, 71 SW 11138. 


64. Wienke v. Smith, 179 Cal. 220, 
IWGP 428 Willis: Goali6ete:; 4Co: “vz 
Missouri, ‘etc., Coal Co., 206 Ill. A. 
192. 

65. Conn.—Hoxie v. Home Ins. 
Co., 32 Conn. 21, 85 AmD 240. 


Ind.—Johnson y. Roberts, 49 Ind. 
A. 697, 96 NE 1043; Johnson y. Spen- 
eer, 49 Ind. A. 166, 96 NE 1041. 

Me.—Stewart v. Crosby, 50 Me. 
134. 


Mass.—Shaw v. Spencer, 100 Mass. 
382, 395, 97 AmD 107, 1 AmR 115. 
Mo.—Michigan Savy., etc.,. ASSoc. v. 


Missouri, ete.,, Co.; 73 Mo. A. 161; 
Stiepel v. German-American Mut. 
Life Assoc., 55 Mo. A. 224. 
Tex.—Sovereign Camp, W. W. 
Putnam, (Civ. A.) 206 SW 970, 971 
{eit Cye]. 
“One difference between waiver 


and estoppel is that in the former 
the result was voluntary, while in 
the latter, the conduct of the party 
may have been voluntary, but with 
intention not to lose any existing 
rights, yet, if such conduct mislead, 
then estoppel arises. One is the 
voluntary surrendering of a right, 
and the other is the inhibition to as- 
sert it from mischief that it has 
caused,” Libby v. Haley, 91 Me. 331, 
333, 39 A 1004. 

66. Jones vy. Savin, 29 Del. 68, 96 
A 756; Danville Lumber, eic., Co. v. 
Gallivan Bldg. Co., (N. C.) 97 SHE 


718. 

Kennedy v. Manry, 6 Ga. A. 
816, 66 SE 29; Johnson y. Roberts, 
49 Ind. A. 697, 96 NE 1043; Johnson 


v. Spencer, 49 Ind. A. 166, 96 NH 
1041; Fairbanks vy. Baskett, 98 Mo. 
A. 53, 71 SW 11138; Stiepel v. Ger- 
man-American Mut. L. Assoe., 55 Mo. 
A. 224; Danville Lumber, etc., Co. v. 
paiva Bids. (Conf (NE Co) OES 
718. 

68. Cable v. U. S. Life Ins. Co., 


111 Fed. 19, 49 CCA 216 [rev on other 
grounds 191 U. S. 288, 24 SCt 74, 48 
L. ed. 188]; McCormick v. Orient Ins. 
Co., 86 Cal. 260, 24 P 1008; Shaw v. 
Spencer, 100 Mass. 382, 97 AmD 107, 
1 AmR 115; Danville Lumber, etce., 
Con Vi pGallivans Bids. iGo. “CN. Co). O7 
SE 718; and cases infra note 69. 

69.. Jones v. Savin, 29 Del. 68, 96 
A 756; State v. Dakota County 
School Dist. No. 108, 85 Minn. 230, 
88 NW 751; Webster v. State Mut. 
Be pins.Cox, SdesVit.tioy, 69 Al iet9: 

“In strictness, the term ‘waiver’ 
is used to designate the act, or the 
consequences of the act, of one side 
only, while the term ‘estoppel’ (in 
pais) is applicable where the conduct 
of one side has induced the other to 
take such a position that he will be 
injured if the first be permitted to 
repudiate his acts.”” McCormick v. 
Orient Ins. Co., 86 Cal. 260, 262, 24 
P 10038. 

70. Ala.—Washburn Ve Union 
Céenty ts Insy, Co; 143) Ala w4sbs soi 58) 
1011; Queen Ins. Co. v. Young, 86 
Ala. 424, 5 S.116, 11 AmSR 51. 

N. Y.—-Kiernan v. Dutchess County 
Mut. ins. Co, 150. NY. 190, 44.NE 
698. 


N. C.—Danville Lumber, ete., Co. 
v. Gallivan Bldg. Co., 97 SE 718. 
R. I.—Metecalf v. ‘Phenix Ins: Co., 


21 R. I. 307, 48 A 541. 
Vt.—Webster vy. State Mut. F. Ins. 
Cosy Sl Vira low 69 A819. 


fraud; waiver does not.‘ 
between consistent remedies; for waiver by election 
to operate as a bar, the remedies must be inconsist- 
A waiver may be ereated by acts, conduct, 
cr declarations insufficient to create a technical es- 
The distinction, it has been said, is more 
easily preserved in dealing only with express waiver, 
but where the waiver relied upon is constructive, 
or merely implied from the conduct of a party, ir- 
respective of what his actual intention may have 
been, it is at least questionable if there are not pres- 
ent some of the elements of estoppel.” 

[§ 119] 4. Distinguished from Legal Estoppel. 
Legal estoppel 7° excludes evidence of the truth and 
the equity of the particular case to support a strict 
rule of law on grounds of public policy.’? Equitable 


eT 
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Estoppel may carry the implication of 


Kstoppel may arise as 


Wis.—Cowie v. Strohmeyer, 150 
Wis. 401, 1386 NW 956, 137 NW 778; 
Pabst Brewing Co. v. Milwaukee, 126 
Wis. 110, 105 NW 563. 

71. Kennedy v. Manry, 6 Ga. A. 
816, 66 SE 29; Danville Lumber, etc., 
Co. v. Gallivan Bldg. Co., (N. C.) 97 
SE 718. 

72. Kennedy v. Manry, 6 Ga. A. 
816, 66 SE 29; Bales v. Perry, 51 Mo. 
449 [quot Fairbanks v. Baskett, 98 
Mo. A. 53, 64, 71 SW 1113]; Dan- 
ville Lumber, ete., Co. v. Gallivan 
Bldg. Co, (N.-C.) 97 SE 718. 

73. Kennedy v. Manry, 6 Ga. A. 
816, 66 SE 29. 

74 Ala.—Cassimus  v. Scottish 
Union, ete, Ins. Co.; 135) Alat 256, 
33 S 163; Queen Ins. Co. v. Young, 
86 Ala. 424, 5 S 116, 11 AmSR 51. 

Cal.—Knarston y. Manhattan L. 
Ins. Cos 140"Cal: 67, T1302 1140. 

Ind.—Supreme Tribe B. H. v. Hall, 
eee A. 316, 56 NE 780, 79 AmSR 

Iowa.—Corson vy. Anchor Mut. F. 
Ins. Co., 1183 Iowa 641, 85 NW _ 806. 

Nebr.—Home F. Ins. Co. v. Kuhl- 
man, 58 Nebr. 488, 78 NW 936, 76 
AmSR 111. 

N. Y.—Titus y. Glens Falls Ins. Co., 
81 N. Y. 410; Prentice v. Knicker- 
bocker, lL.” Ins. (Got, "VT Ne YP 48355388 
AmR 651; Goodwin v. Massachusetts 
Mut et Ins Oo. ol SNe veto Oe 

Tenn.—Westchester F. Ins. 
McAdoo, (Ch. A.) 57 SW 409. 

Utah.—Loftis v. Pacific Mut. L. 
Ins..€o3°38 Utah 5323 553,414 Peisae 

“While some cases go to the ex- 
tent of holding that unless the facts 
also constitute an estoppel in pais 
there is no waiver, in our judgment 
both reason and the weight of au- 
thority is against this view. . . 
No doubt a waiver operates as an 
estoppel upon the party who waives; 
but it is not essential to a waiver 
that a party in whose favor it is 
made must prove all the elements of 
an estoppel in pais before he is en- 
titled to avail himself of the waiy- 
er.  Loftis ve Pacificy Mut. La) tnss 
Co., supra. 

75. Germania F. Ins. Co. v. Pitch- 
er, 160 Ind. 392, 64 NE 921, 66 NE 
1008; Parsons, ete., Co. v. Lane, 97 
Minn. 98, 106 NW 485, 4 LRANS 231, 
7 AnnCas 1144; Gibson Hlectric Co. 
v. Liverpool, etc., Ins. Co., 159 N. Y. 
418, 54 NE 22; Ronald vy. Mutual 
Reserve Fund Life Assoc., 132 N. Y. 
378, 30 NE 739; Armstrong v. Agri- 
eultural. Ins; Co., 1307 Ns “Y.-S 60Me29 
NE 991; Brink v. Hanover F. Ins. Co., 
80 N. Y. 108; Rademacher vy. Green- 
Wop Inss Con Mo  EbUnS sea NaS 

76. [a] Legal estoppel is founded on 
deeds and records of court. Carru- 
thers v. Whitney, 56 Wash. 327, 105 
P 831, 134 AmSR 1114. 

77. Martin vy. Maine Cent. R. Co., 
83 Me. 100, 21 A 740 [quot Rogers v. 


Cok VE 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, | 


§§ 119-120] | 


estoppel ’* is admitted on exactly the opposite 
ground of promoting the equity and justice of the 
peividogy case by preventing a party from assert- 

is rights under a general technical rule of law, 
when he has so conducted himself that it would be 
contrary to equity and good conscience for him to 


ing 


allege and prove the truth.79 


[§ 120] 5. Object and Purpose of Doctrine. 


The doctrine of estoppel in pais, 


been characterized as odious,®° a harsh doctrine,§+ 
and not to be favored,*? on the ground that it tends 
to exclude the truth,** is not generally so regarded 
at the present time,** it being said that ‘‘an equi- 


Portland, etc., R. Co., 100 Me. 86, 60 
A 713, 715, 70 LRA 574]. 

78. [a] Equitable estoppels are in 
pais.—(1) See supra § 116. (2) It hav- 
ing been found that the common-law 
rule recognizing only legal estoppels 
was too narrow and inadequate for 
the attainment of justice under the 
multiplied transactions of modern 
times, the equitable estoppel of the 
present day was recognized and ap- 


plied. Carruthers v. Whitney, 56 
gy ash: Oaks LOOvea dt Sol, whet, Am 


79. Martin v. Maine Cent. R. Co., 
83 Me. 100, 21 A 740 [quot Rogers 
v. Portland, etc., R. Co., 100 Me. 86, 
60 A 713, 715, 70 LRA 574]. To same 
effect Conway Nat. Bank v. Pease, 
76 N. H. 319, 82 A 1068 [quot Horn 
Veale Ole; tole N clo Oiy phe Am Ey, Ite]. 

80. Ill—Penn v. Heisey, 19 Ill. 
295, 68 AmD 597. 

é ye Collinson v. Owens, 6 Gill & 

Mo.—S. S. Allen Grocery Co. v. 
Buchanan County Bank, 182 SW 777. 

Pa.—Rhodes v. Childs, 64 Pa. 18. 

Va.—Bolling y. Petersburg, 3 Rand. 
(24 Va.) 568. 

Eng.—Howard v. Hudson, 2 EK. & 
Bt, 75 ECL 1, 118' Reprint 669. 

81. shranklin (v.. Merida, ~ 35 Cal. 
558, 95 AmD-129. 

82. Groover v. King, 46 Ga. 101; 
Abbott v. Wilbur, 22 La. Ann. 368; 
Owen v. Bartholomew, 9. Pick. 
(Mass.) 520; Leicester v. Rehoboth, 
4 Mass. 180; Wyatt v. Wilhite, 192 
Mo. A. 551, 183 SW 1107. 

83. Caldwell v. Smith, 77 Ala. 157; 
Penn v. Heisey, 19 Ill. 295, 68 AmD 
597; Martin v. Maine, etc., R. Co., 83 


Me. 100, 21 A 740. See also supra 
Salo: 
84. Caldwell v. Smith, 77 Ala. 157; 


Holmes v. Brooks, 84 Conn. 512, 80 
Ay 738s Horton |v; Wright, 113. Me. 
439, 94 A 883; Rogers v. Portland, 
ete., R. Co., 100 Me. 86, 60 A 713, 7 
LRA 574; Caswell v. Fuller, 77 Me. 
105; Waters’ App., 35 Pa. 523, 527, 78 
AmD 354; and cases infra this sec- 
tion. . 

85. Canfield, etc. v. Gregory, 66 
Conn. 9, 17, 33 A 536 [quot Mereness 
v. De Lemos, 91 Conn. 651, 101 A 


SiO: 
sé. U. S.—Kellogg-Mackay-Cam- 
eron Co. vy. Havre Hotel Co., 173 


Fed. 249, 97 CCA 415. 

Ala.—Wefel v. Stillman, 151 Ala. 
249, 44 S 208. 

Conn.—Mereness v. De Lemos, 91 
Conn. 651, 101 A 8; Holmes v. Brooks, 
84 Conn. 512, 80 A 773; Canfield v. 
Gregory, 66 Conn. 19, 33 A 536. 

Ind.—State v. Mutual L. Ins. Co., 
175 Ind. 59, 983 NE 213, 42 LRANS 
256. : 

Mo.—Hubbard vy. Slavens, 218 Mo. 
598, 117 SW 1104. 

N. H.—Horn vy. Cole, 51 N. H. 287, 
12 AmR 111; Odlin v. Gove, 41 N. H. 
465, 77 AmD 773. 

N. Y.—Lawrence v. American Nat. 
Bank, 54 N. Y. 4382. 

Utah.—Hilton v. 37 Utah 
359, 108 P 689. : 

“They stand on principles of re- 
fined ethics and were always ahead 
of equity jurisdiction. The doctrine 
was merely borrowed by courts of 


Sloan, 


ESTOPPEL 


although it has 


law as a convenience.’ Hubbard vy. 
Slavens, 218 Mo. 598, 619, 117 SW 
1104. 

[a] The common-law doctrine of 


estoppel was a device which the 
common-law courts resorted to at a 
very early period to strengthen and 
lengthen their arm; and not ventur- 
ing to exercise an equitable jurisdic- 
tion over the subject before them, 
they did convert their own special 
pleading tactics into an instrument 
by which they could attain an end 
which the court of chancery without 
any foreign assistance did at all 
times put into foree in order to do 


pct ige: Keate v. Phillips, 18 Ch. D. 
0. 
* 87. Mereness v. De Lemos, 91 


Coma 565d5n LOM VAs SS Holmes tev: 
Brooks, 84 Conn. 512, 80 A 773; Can- 
field v. Gregory, 66 Conn. 19, 33 A 
536. To same effect Martin vy. Maine 
Cent. R. Co., 83 Me. 100, 21 A 740. 

88. See cases supra note 87. 

89. See cases supra note 87. 

90. Carroll Springs Distilling Co. 
v. Schnepfe, 111 Md. 420, 74 A 828; 
Poillon v. Secor, 61 N. Y. 456; Jones 
v. Sassee, 18 N. C. 452; Bower v. 
McCormick, 23 Gratt. (64 Va.) 310, 


321. 

91. U. S.—Gregg v. Von Phul, 1 
Weal 274, 0°17 aL. sedan 5365000. “S.) Vv. 
Winona, ete., R. Co., 67 Fed. 969, 15 
CCA 117; Tarver v. Stevenson, 66 
Fed. 633, 13 CCA 661; Shillito v. 


MeCiung, 51 Fed. 868, 2 CCA 526. 

Ala.—Scharfenburg v. New Deca- 
tur, 155. Ala. 651; 47 S- 95; Alder v. 
Pin, 80 Ala. 351; Leinkauff v. Mun- 
ter, 76 Ala. 194. 

Cal.—Ham v. Grapeland Irr. Dist., 
102) Calx 1611)" 158  P).2075 “Watson> Vv. 
Sutro, 186: Cali500mi24 PAZ) 255° 
64; Farish v. Coon, 40 Cal. 33; Mar- 
tin v. Zellerbach, 38 Cal. 300, 99 
AmD 365; Davis v. Davis, 26 Cal. 
23, 85 AmD 157; Carpentier v. Thirs- 
ton, 24 Cal. 268; MceGarrity v. Bying- 
ton, 12 ‘Cal, 426; Gunn -v. ‘Bates,76 
Cale 263: 

Conn.—West Winsted Sav. Bank, 
etc., Assoc. v. Ford, 27 Conn. 282, 
71 AmD 66. 

Ga.—Pettitt v. Macon, 95 Ga. 645, 
23 SE 198; Markham y. O’Connor, 52 
Ga. 183, 21 AmR 249. 

Tll.—Sutter v. People’s Gas-Light, 
ete., Co.; 284 Ill. 634,120. NEY 562: 
Holcomb v. Boynton, 151 Ill. 294, 37 
NE 1031 [aff 49 Ill. A. 503]; Knapp 
Ven Jones; 143) Tl 375,9 32) Ni (382i; 
Robbins v. Moore, 129 Ill. 30, 21 
NE 934; Dorlarque v. Cress, 71 Ill. 
380; Berns v. Perry, 204 Ill. A. 635; 
Brayton v. Harding, 56 Il. A. 362; 
Campbell v. Goodall, 54 Ill. A. 24. 

Ind.—Kiefer v. Klinsick, 144 Ind. 
46, 42 NE 447; Fletcher v. Holmes, 
25 Ind. 458; Klitzke v. Smith, 46 
Ind. A. 26, 91 NE 748; Tinsley v. 
Fruits, 20 Ind. A. 534, 51 NE 111. 

Kan,—Cornell Univ. v. Parkinson, 
59 Kan. 365, 53 P 138. 


Ky.—Lockhart v. Kentland Coal, 
CtemeConwelS2ni<y. 6ise207 CSW; 118; 
Bush v. Chenault, 175 Ky. 598, 194 
SW 777. 


Me.—Davis v. Briggs, 117 Me. 536, 
105 A 128; Holt v. New England Tel., 
etc., Co., 110 Me. 10, 85 A 159; Rogers 
y. Portland, ete., R. Co., 100 Me. 86, 


Mone Biles a 


table estoppel does not so much shut out the truth 
as let in the truth, and the whole truth.’’ 8° 
doctrine is derived from courts of equity,** and is 
much more than a rule of evidence;*? it establishes 
rights ;$* it determines remedies.*® It is based upon 
the grounds of public policy and good faith,®° and 
is interposed to prevent injustice and to guard 
against fraud by denying to a person the right to 
repudiate his acts, admissions, or representations, 
when they have been relied on by persons to whom 
they were directed and whose conduct they were 
intended to and did influence. 
estoppel is far reaching in its effect, extending to 


The 


The doctrine of 


60 A 713, 70 LRA 574; American 
Gas, etc., Mach. Co. v. Wood, 90 Me. 
516, 38 A 548, 43 LRA 449. 

Md.—Carroll Springs Distilling Co. 
v. Schnepfe, 111 Md. 420, 74 A 828; 
Alexander y. Walter, 8 Gill 239, 50 
AmD 688. 

Mass.—Boston, ete, R. Co. v. 
Reardon, 226 Mass. 286, 115 NE 408. 
Mich.—Maxwell v. Bay City Bridge 
Co., 41 Mich. 453, 2 NW 639. 

Miss.—Thomas y. 82 
Miss. 256, 33 S 969. 

Mo.—McFarland v. McFarland, 211 
SW 28; Rice v. Bunce, 49 Mo. 231, 
onan 129; Agille vy. Sarpy, 1 Mo. 
720. 

N. H.—Horn v. Cole, 51 N. H. 287, 
12 AmR 111. 

N. J.—La Rosa v. Nichols, 105 A 


Romano, 


201; Perkins v. Moorestown, etc., 
aa Cos 48° N. JP Hate 4995622) 0A 
80. 


N. Y.—Rothschild v. Title Guar- 
anteée, i eter, iCo., 204) Nays Yau) 45828 97. 
NE 879, 41 LRANS 740; Draper v. 
Oswego County F. Relief Assoc., 190 
Na W.2,082. INBie 755s [ate be Amp: 
Div. 807, 101 NYS 168]; Thompson 
Vv. Simpson; 128 oN. YY. 270, 28 NE 
627; Wilmore v. Flack, 96 N. Y. 512, 
6 NYCivProe 191 [rev 16 NYWklyDig 
236]; Hazard v. Wilson, 22 Misc. 397, 
50 NYS 280. 

Oh.—Kelley v. Hazzard, 96 Oh. St. 
£0 cL PENS 2° 


Or.—Falls City Lumber Co. v. 
Watkins, 530nOr’ 2128). 99s9P J8s4e 
Gardner y. Wright, 49 Or. 609, 91 P 
286, 296. 

Pa.—Hill v. Epley, 


31 —Palse seis 
Bitting’s App., 17 Pa. 211. 

R. J—Riddell v. Rochester Ger- 
man Ins. Co. 36 R. I. 240, 89 A 833 
[reh den 90 A 170]. 

S. D.—Jones v. Subera, 25 S. D. 
223, 126 NW 253. 

Tex.—Davis v. Allison, 211 SW 
980; Johnson v. Byler, 38 Tex. 606; 
El Paso, ete., R. Co. v. Hichel, (Civ. 
A.) 130 SW 922. 

Utah.—Brigham Young Trust Co. 
v. Wagener, 12 Utah 1, 40 P 764. 


Wash.—Rogers v. Reynolds, 95 
Wash. 470, 164 P 80. 

Wvyo.—Foirde v. Libby, 22 Wyo. 
AG64, 477, 148° P!) 1190 [eit Cyc], 

Austr.—Cairns v. Burgess, 2 Com 
LR 298. : 

“This principle is salutary, be- 


cause it represses fraud and false- 
hood.” Paxson v. Brown, 61 Fed. 
874,- 8815) 10" CCA A35. 

[a] Equitable estoppel rests upon 
the fundamental principles of right 
and fair dealing; its creed is justice 
between man and man. Its objects 
are not punishment; its remedies are 
not penal. Its mission is to protect 
the innocent and blameless. West- 
brook v. Guderian, 3 Tex. Civ. A. 
406, 22 SW 59. 

{b] The primary ground of the 
doctrine is that it would be a fraud 
in a party to assert what his previ- 
ous conduct has denied, when, on 
the faith of that denial, others have 
acted. Electric Light, etc., Co. v. 
Bristol Gas, ete., Co., 99 Tenn. 371, 
42 SW 19. 

[ec] The vital principle is (1) that 
he who by his language or conduct 
leads another to do what he would 
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real as well as personal estate, and embracing al- 
most every enterprise in which men may be en- | 
The courts apply the doctrine in accord- 
ance with established general principles in order | 
that the transactions and dealings may result justly 
and fairly with the parties concerned with them.®? 
Nevertheless, as the doctrine is highly penal in its 
r,°* it should be appled with great care 
in each ease,®® otherwise there would be great dan- 
ger that estoppels of this character would justly 
be regarded as ‘‘odious.’’ °° The rule will not be ap- 
plied except when to refuse to apply it would be 


gaged.°? 
charact 


not otherwise have done shall not 
subject such person to loss or in- 
jury by disappointing the expecta- 
tions upon which he acted. Dicker- 
son v. Colgrove;.100 U. S. .578,'525 
L. ed. 618 [quot Electric Light, etc., 
Co. v. Bristol Gas, ete., Co, 99 Tenn. 
371, 381, 42 SW 19; Brigham Young 
Trust Co. v. Wagener, 12 Utah 1, 
11, 40 P 764]; Reid v. Benge, 112 
Ky. 810, 66 SW 997, 23 Kyl 2202, 
99 AmSR 334, 57 LRA 2538. (2) 
“Without one innocent party and one 
negligent party there can be no occa- 
sion for the application of the doc- 
trine.”’ Mooney v. O. P. Mooney 
Co., 71 Wash. 258, 264, 128 P 225. 

92. Trimble v. King, 131 Ky. 1, 
114 SW 317, 22 LRANS 880. 

93. Rothschild v. Title Guarantee, 
ete., Co., 204 N. Y¥. 458, 97 NE 879, 
41 LRANS 470. 

94. Odlin v. Gove, 41 N. H. 465, 
77 AmD 773. 

95. U. S.—In re Regealed Ice Co., 
191 Fed. 931. 

Ill.—Burchard-Hulburt Inv. Co. v. 
Hanson, 148 Ill. A. 97, 103. 

Me.—Rogers v. Portland, ete. R. 
Co., 100 Me. 86, 60 A 713, 70 LRA 
574. 

Mass.—Deans v. Eldredge, 217 
Mass. 583, 105 NE 449. 

Mich.—Maxwell v. Bay City Bridge 
Co., 41 Mich. 453, 2 NW 689. 

N. H.—Odlin v. Gove, 41 N. H. 465, 
77 AmD 173. 

N. Y.—Carpenter vy. Stilwell, 11 N. 
Y. 61 [rev 12 Barb. 128]. 

N. D.—Loff v. Gibbert, 166 NW 
810. 

49 Or. 


Or.—Gardner v. Wright, 
609, 91 P 286. 

“As the doctrine when applied 
operates to take away legal rights, it 
is no more than common justice to 
require that the facts which are sup- 
posed to call for its application shall 
be unquestionable, and the wrong 
which is to be prevented shall be 
undoubted.” Maxwell v. Bay City 
Bridge Co., 41 Mich. 453, 467, 2 NW 


639, 647. 
96. Odlin v. Gove, 41 N. H. 465, 
217 Mass. 


yi -as0 OV aE e 

97. Deans y. Eldredge, 

583, 105 NE 449; Geiler v. Littlefield, 
148 Ne oY. 608, 43, NE 66 prey 4 
Mise. 152, 23 NYS 869]. 

98. In re Regealed Ice Co., 191 
Fed. 931; Lawrence v. Dana, 15 F. 
Cas. No. 8,136, 4 Cliff. 1; ‘Burchard- 
Hulburt Inv. Co. v. Hanson, 148 Il. 


Ay On) LOSS" Gardner! “v.4 Wright; 949 
Ore 1609) 91 Paezse: 

99. Ill1—Mills v. Graves, 38 Ill. 
455, 87 AmD 314. 

Me.—Butterfield v. Lane, 114 Me. 
BE OO VA) AIRE 

Mich.—McRae _ v. Bennett, 113 
Mich. 47, 71 NW 529. 

N. Y.—Royce v. Watrous, 73 N. 
Y. 597; Wilcox v. Howell, 44 N. Y. 
398 [aff 44 Barb. 396]. 

N. D.—hLoff v. Gibbert, 166 NW 


810, 811 [cit Cyc]. 

“The doctrine of estoppel was in- 
vented and ingrafted upon the com- 
mon law, to prevent wrongs and not 
to promote them.” Butterfield v. 
Lane, 114 Me. 3338, 337, 96 A 233. 

1. United Vacuum Sweeper Co. Vv. 
Groth, 210 Ill. A. 358; Blair-Baker 
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Horse Co. v. Atchison, ete., R. Co., 
(Mo. A.) 200 SW 109. 

2. Ala.—Lindsay v. Cooper, 94 
Ala. (170,11 S325, 33 AmSR 1055 
Adler v. Pin, 80 Ala. 351. 

Ind.—State v. Pepper, 31 Ind. 76. 


N. J.—American Dock, etce., Co. v. 
Public School Trustees, 35 N. J. Eq. 
ieshal 

N. Y.—Wormser v. Rubinstein, 89 
Mise. 388; 151 NYS 911. 


Tenn.-—Green v. Stevenson, (Ch. 
A.) 54 SW 1011. 
Tex.—Llano Granite, etc, Co. v. 


Hollinger, (Commn. A.) 212 "SW 151, 
158. 

“It was never intended by an es- 
toppel to work a positive gain to 
the person claiming it. Its whole 
office is to protect him from loss, 
which, but for the estoppel, he could 
not escape.” Llano Granite, etc., Co. 
v. Hollinger, supra. 

[a] Statutory rent.—The doctrine 
of equitable estoppel will not be 
applied in aid of an action by a2 
landlord to enforce a special statu- 
tory right for three times the amount 
of rent actually due. Bolitho v. 
Kast, 45 Utah 181, 143 P 584. 

[b] Failure to obtain something 
for nothing furnishes no ground of 
complaint to a person claiming an 
estoppel. McLemore v. Bickerstaff, 
(Bex. Civi A.) 179 SW 536. 

{[c] The equity of a party who 
relies upon an estoppel to give valid- 
ity to an inefficient contract is not 
to have the contract made binding, 
but to put his adversary to an elec- 
tion between performance of the 
contract and its repudiation upon 
equitable terms. American Dock, 


ete., Co. v. Public School Trustees, 
35, N. J. Eq. 181. 
3. U. S.—lLeather Manufacturers 


Nat. Bank v. Morgan, 117 U. S. 96, 
SA SCLC T4290" Led) stds Pheenix 
Mut. L. Ins. Co. v. Doster, ‘LOGHUAIS: 
30, 1 SCt 18, 27 L. ed. 65; Daniels v. 
Tearney, 102 U. S. 415, 26 L. ed. 
187; Kirk v. Hamilton, 102 U. S. 68, 
26 L. ed. 79; Dickerson v. Colgrove, 
100 U. S. 578, 25 L. ed. 618; New 
York L. Ins. Co. v. Eggleston, 96 
U. S. 572, 24 L. ed.-. 841; Kellogge- 
Mackay-Cameron Co. vy. Havre Hotel 
Co., 178 Fed. 249, 97 CCA 415; Marine 
Iron Works v. Wiess, 148 Fed. 145, 
78 CCA 279; Anglo-American Land, 
ete:;, Col-v. Lombard, 132 Bed. 721, 
68 CCA 89 [certiorari den 196 U. S. 
638,02) -SCldeT 9S sao. Fede 6S Oller 
Brown v. Cranberry Iron, ete., Co., 72 
Fed. 96, 18 CCA 444; Shillito Co. v. 
McClung, 45 Fed. 778; Drexel v. 
Berney, 16 Fed. 522, 21 Blatchf. 348 
[rev on other grounds 122 U. S. 241, 
7 SCt 1200, 30 L. ed. 1219]; Concord 
v. Norton, 16 Fed. 477. 

Ala.—Wefel v. Stillman, 151 Ala. 
249, 44 S 208. 

Conn.—Holmes v. Brooks, 84 Conn. 
512, 80 A 7738; West Winsted Sav. 
Bank, etc., Assoc. v. Ford, 27 Conn. 
282, 71 AmD 66. 
yee nemmeneys hi v. Burke, 155 Ill. A. 

Ind.—Dickerson v. Ripley County, 
6 Ind. 128, 68 AmD 373. 


Iowa.—Wellman Security Sav. 
Bank v. Smith, 144 Iowa 203, 122 
NW 825. 


manifestly inequitable.®” 
out the truth only when necessary to do justice,°® 
and never where it would itself operate as a fraud 
or work injustice,®® nor to enforce an act which is 
against the law. 
not an offensive, weapon, and its operation should 
be limited to saving harmless or making whole the 
person in whose favor it’arises, and should not be 
made an instrument of gain or profit.” 
.6. Availability at Law. 

rule an estoppel’ in pais may be set up in actions at 
law as well as in suits in equity.? 


a. 
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It will be allowed to shut 


The estoppel is a protective, and 


As a general 


While as already 


Me.—Lewenberg v. Hayes, 91 Me. 
104, 107, 39 A 469, 64 AmSR 215; 
Tracy v. Roberts, 88 Me. 310, 34 A 
68, 51 AmSR 394; Martin v. Maine 
Central R. Co., 83 Me. 104; Milliken 


v. Dockray, 80 Me. 82, 18 A 127; 
Caswell v. Fuller, 77 Me. 105. 
Mich.—Lang y. Lundy, 185 Mich. 


390, 152 NW 78; Barnard v. German 
American Seminary, 49 Mich. 444, 138 
NW 811. 


Minn.—Macomber v. Kinney, 114 
pine. 146, 128 NW 1001, 130 NW 
851. 


Mo.—Powell v. Bowen, 214 SW 142, 
149 [cit Cyc, per Graves, J.]; Ming 
v. Oster, 195 Mo. 460, 92 Sw 898: 
Allen v. Sales, 56 Mo. 28; Ham- 
burger v. Hirsch, (A.) 212 Sw 49; 
Clauson y. Larman, (A.) 211 Sw 
912; Neelyville Bank vy. Lee, 193 Mo. 
A. 537, 182 SW 1016. 

N. H.—Horn y. Cole, 51 N. H. 287, 
12 AmR 111. 

N. J.—La Rosa vy. Nichols, 105 A 
201; Crawford vy. Winterbottom, 88 
ING cis ave 588, 96 A 497; Sun Dredging, 
ete.» Cosve Ottens; 84 N. J. L. 740, 
87 A 1003; Monmouth County Elec- 
tric Co. v. Hatontown Tp., 74 N. J. 
Eq. 578, 70 A 994; Kronson vy. Lip- 
schitz, 68 N. J. Hq. 367, 60 “A 819% 
Ruckelschaus v. Oehme, 48 N. J. Eq. 
436, 22 A 184 [aff 49 N. J. Hq. 340, 
24 A 547]. 

N. Y.—Williamsburgh Say. Bank v. 
Solon, 136 N. Y. 465, 32 NE 1058. 

Or.—Moore vy. Frazer, 15 Or. 635, 
16 P 869. 

S. C.—Merck v. Merck, 95 S. C. 
328, 78 SE 1027; Sullivan v. Moore, 
84 S. C. 426, 65 SE 108, 66 SE 561. 

Tex.—Guess v. Lubbock, 5 Tex. 
535; Knowles v. Northern Texas 
Tract. Co., (Civ. A.) 121° SW 232. 

Utah.—Hilton y. Sloan, 37 Utah 
359, 108 P 689. 

Vt.—Vermont Copper Min. Co. v. 
Ormsby, 47 Vt. 709. 

Va.—Hoge v. Fidelity L. & T. Co., 
108 Va. 1, 48 SH 494. 

Wash.—Sweeney v. Pacific Coast 
El. Co., 14 Wash. 562, 45 P 151. 
ane Va.—Jones v. Fox. 20 W. Va. 
TAS eT aa v. Phillips, 18 Ch. D. 

See also infra § 199. 

“Hstoppels in pais are calied equi- 


table estoppels, not because their 
recognition is peculiar to equitable 
tribunals but because they arise 


upon facts which render their ap- 
plication in the protection of rights 
equitable and just. Courts of equity 
recognize them in cases of equitable 
cognizance, but the courts of com- 
mon law just as readily and freely 

. and it is never necessary to 
go into equity for the mere purpose 
of obtaining the benefit of an equi- 
table estoppel when the case is not 
otherwise of equitable jurisdiction.” 
Barnard v. German-American Semi- 


Suge 49 Mich. 444, 445, 13 NW 
[a] In Mlinois under Pract. Act, 


§ 29 (Rev. St: p 778), defendant may 
plead an estoppel in pais as a mat- 
ter of right, subject to the same 
tests and rules of practice as in. 
aa cases. Mann vy. Oberne, 15 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


e 
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§§ 121-122] 


shown it had its origin in equity* it was taken 
over at quite an early day by courts of law and 
made adaptable to and applied in legal proceedings 
(1) to prevent circuity of action, or to obviate the 
necessity of bringing another proceeding to enforce 
rights growing out of the same transaction, and (2) 
to award relief by specific reparation, where spe- 
cific reparation could equitably be had, and, where 
it could not, to award restitution in money equiva- 
lent to the damages sustained—and all for the pro- 
motion of justice and equity.5 And it has been fre- 
quently held or said that in order to justify a re- 
sort to a court of equity it is necessary to show 
some ground of equity other than the estoppel it- 
self, whereby the party entitled t 
it is prevented from making it available in a court 
of law. However, it does not follow, because equi- 
table estoppels may originate legal as distinguished 
from equitable rights, that it may not be necessary 
in particular cases to resort to a court of equity 
in order to make them available;? and while there 
is some authority to the contrary,’ it is generally 
held that where the estoppel sought to be set up 
involves the title to land or interest therein which 


4) “See supra § 120. 

5. Conway Nat. Bank v. Pease, 76 
N. H. 319, 82 A 1068. 

6. U. S.—Drexel v. Berney, 122 
U.S. 241,.7 SCt 1200,'30 L. edy 1219. 

Ala.—Jones v. Peebles, 130 Ala. 
269, 30 S 564; Hill v. Huckabee, 70 
Ala. 183. 

Md.—William J. Lemp Brewing Co. 
v..Mantz, 120 Md. 176, 87 A 814. 

S. C.—Sullivan v. Moore, 84 §. C. 
426, 65 SE 108, 66 SE 561. 
Zink Va.—Jones v. Fox, 20 W. Va. 

[a] “In other words, the case 
shown must be one where the forms 
of law are used to defeat that which, 
in equity, constitutes the _ right. 
Such a case is one for equitable 
interposition.” Drexel v. Berney, 122 
U.S. 241, 253, 7 SCt 1200, 30 L. ed. 


1219. 
Drexel v. Berney, 122 U. S. 241, 


7. 
{ SCt’1200;* 30% Li ed.) 1219. 

8. Boynton y. Hunt, 88 Vt. 187, 
sd A 153;| Shaw v. Beebe, 35 Vt. 
05. 

9. Ala.—Boone v. Byrd, 201 Ala. 
562, 78'S 958; Boone v. Gulf, etc., R. 
Co., 201 Ala. 560, 78 S 956; Stoden- 
meyer v. Hart, 155 Ala. 248, 46 S 
488; Nashville, ete., R. Co. v. Hobbs, 
120 Ala. 600, 24 S 933; Donehoo v. 
Johnson, 120 Ala. 438, 24 S 888; 
Standifer v. Swann, 78 Ala. 88; Mor- 
gan v. Casey, 73 Ala. 222; Taylor v. 
Agricultural Assoc., 68 Ala. 229; 
Hendricks v. Kelly, 64 Ala. 388; 
Thompson y. Campbell, 57 Ala. 183; 
Walker v. Murphy, 34 Ala. 591; 
Smith v. Mundy, 18 Ala. 182, 52 AmD 
221; McPherson vy. Walters, 16 Ala. 
714, 50 AmD 200. 


Conn.—Townsend Sav. Bank vv. 
Todd, 47 Conn. 190. 
Fla.—Erwin v. Dekle, 60 Fla. 56, 


53 S 441. i 

Ill.— Mattoon v. Elliott, 259 Ill. 72, 
102 NE 251; Amboy v. Illinois Cent. 
R. Co., 236 Ill. 236, 86 NE 238; Linnerts 
v. Dorway, 175 Ill. 508, 51 NE 809, 67 
AmSR 232; Baltimore, etc., R. Co. v. 
Tllinois Cent. R. Co., 137 Ill. 9, 27 
NE 38; Winslow v. Cooper, 104 Ill. 
235; St. Louis Nat. Stock Yards v. 
Wiggins Ferry Co., 102 Ill. 514; 
Blake v. Fash, 44 Ill. 302; Mills v. 
Graves, 38 Ill. 455, 87 AmD 314; 
Knox v. Hunter, 150 Ill. A 392; Illi- 
nois Cent. R. Co. v. Baltimore, etc., 
iRieco, 23 Il Ay b3lupate 1377 2117/9, 


' 27 NE 38]. 


Ky.—Wimmer v. Ficklin, 14 Bush 
193. 

Me.—Gerrish vy. Union Wharf, 26 
Me. 384,-46 AmD 568; Hamlin v. 
Hamlin, 19 Me. 141. 

. Mich.—Petit v. Flint, etc., R. Co., 


o, the benefit of 


ESTOPPEL 


119 Mich. 492, 78 NW 554, 75 AmSR 
417; Huyck v. Bailey, 100 Mich. 223, 


58 NW 1002; De Mill v. Moffat, 49 
Mich. 125, 18 NW _ 3887; Nims v. 
Sherman, 43 Mich. 45, 4 NW _ 434; 


Kalamazoo First Nat. Bank v. McAl- 
lister, 46 Mich. 897, 9 NW 446; Show- 
ers v. Robinson, 43 Mich. 502, 5 NW 
988; White v. Hapeman, 43 Mich. 267, 
5 NW 313, 38 AmR 178; Hays v. Liv- 
ingston, 34 Mich. 384, 22 AmR 533. 

Mo.—Ming vy. Olster, 195 Mo. 460, 
472, 92 SW 898 [quot Cyc]. 

N. H.—Horn vy. Cole, 51 N. H. 287, 
12 AmR 111 (dictum). Compare Mar- 
shall v. Pierce, 12 N. H. 127 (where 
the question was said to be doubt- 
ful). 

N. C.—West v. Tilghman, 31 N. C. 
163; Knight v. Wall, 19 N. C. 125. 

Va.—Suttle v. Richard, ete., R. Co., 


76 Va. 284. 

W. Va.—Wade v. McDougle, 59 
W. Va. 113, 52 SH 1026; Hanly v. 
Watterson, 89 W. Va. 214, 19 SH 
536. 


See also infra § 200. 
10. Matoon v. Elliott, 259 Ill. 72, 


102 NE 251. 

ll. Wefel -v. ‘Stillman, 151 Ala. 
249, 44 S 208. 

12. U. S.—Central Impr. Co. v. 


Cambria Steel Co., 210 Fed. 696, 127 
CCA 184. 

Ala.—Ivy v. Hood, 79 S 587. 

Alaska.—Pioneer Min. Ce. v. Paci- 
fic Coal Co., 4 Alaska 463. 

Colo.—Ohio, ete., Smelting, ete., 
Go. v. Barr, 58 Colo. 116, 144 P 552; 
Denver F. Ins. Co. v. McClelland, 9 
Colom i235; 9° P Via SGrifiith pve 
Wright, 6 Colo. 248; Beaman_ v. 
Stewart, 19 Colo. A. 222, 74 P 342. 

Conn.—Crawford v. Bridgeport, 92 
Conn. 431, 103 A 125. 

Ga.—Kennedy v. Manry, 6 Ga. A. 
816, 66 SE 29. 

Ida.—Orofino Bank v. Wellman, 26 
Ida. 425, 143 P 1169; Grice v. Wood- 
worth; 10 Ida. 459, 472, 80 P 912, 
109 AmSR 214, 69 LRA 584 [quot 
Cyc]. 

Ind.—Wright v. Fox, 56 Ind. A. 
315, 103 NE 442; Taylor v. Griner, 
55 Ind. A. 617, 104 NE 607; Steele 
vy. Michigan Buggy Co., 50 Ind. A. 
635, 95 NE 435. 

Kan.—Schott v. Linscott, 80 Kan. 
536, L038 PR 997. 

Ky.—Advance Thresher Co. Vv. 
Fishback, 157 Ky. 427, 433, 163 SW 
228 [quot Cyc]. , 

Me.—Gordon vy. Hutchins, 105 A 

182 


356. 

Mo.—Neelyville Bank vy. Lee, 
Mo. A. 185, 168 SW 796; Osborn v. 
Court of Honor, 152 Mo. A. 652, 133 
SW _ 87. 
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can only be transferred by deed, it cannot be taken 
advantage of in an action at law,? and that a judg- 
ment which assumes to affect the legal title to a 
freehold in a common-law proceeding is errone- 
ous.'? It has been held, however, that the only es- 
toppels which are available in equity and not in law 
are such as depend on titles and relations which 
are not cognizable at law.1! 

[§ 122] 7. Essential Elements—a. 
In order to constitute this kind of estoppel there 
must exist a false representation or concealment of 
material facts; it must have been made with knowl- 
edge, actual or constructive, of the facts; the party 
to whom it was made must have been without 
knowledge or the means of knowledge of the real 
facts; it must have been made with the intention 
that it should be acted upon; and the party to 
whom it was made must have relied on or acted 
upon it to his prejudice.!2 
pel in pais’’ there must concur an admission, state- 
ment, or act inconsistent with the claim afterward 
asserted, action by the other party thereon and in- 
jury to such other party.!* 


In General. 


To constitute an ‘‘estop- 


There can be no estop- 


N. J.—Musconeteong Iron Works 
ve Delaware, ete. .R.hCo:, “180 Nims. 
L. 717, 76 A 971, 20 AnnCas 178. 

N. M.—Algodones Land, etec., Co. v. 
Frank, 21 N. M. 82, 153 P 1032, 1034 
[cit Cyc]; Chambers v. Bessent, 17 
N. M. 487, 134 P 287. i 

N. C.—LeRoy v. Pasquotank, etc., 


vier eee Co., 165 N. C. 109, 80 SE 
Okl.—Flesner Vv... Cooper, s81629 
1112: 


Porto Rico.—Ponce, ete., R. Co. v. 
am a R. Co:,i7 Porto, Rico) Med? 

S. C.—Cannon y. Baker, 97 S. C. 
116, 81 SE 478. 

13. Ind.—Roberts v. Trammel, 15 
Ind. A. 445, 40 NE 162, 44 NE 321. 

Mo.—Acton y. Dooley, 74 Mo. 63; 
Taylor v. Zepp, 14 Mo. 482, 55 AmD 
113; Wyatt v. Wilhite, 192 Mo. A. 
551, 183 SW 1107. 


Nebr.—Walker v. /Ehresman, 79 
hee 775, 780, 113 NW 218 [quot 
ye 


N. H.--Conway Nat. Bank vy. Pease, 
76 N. H. 319, 82 A 1068; Stevens v. 
Dennett, 51 N. H. 324. 

N. M.—Chambers v. Bessent, 17 
N. M. 487, 134 P 2387 [cit Cyc]; Dye 
v. Crary, 23 NY M: 4395.85" Ps 1038; 
1040, 9 LRANS 1136 [aff 208 U. S. 
515, 28 SCt 360, 52 L. ed. 595, and 
quot Cyc]. 

N. Y.—Chicago First Nat. Bank v. 
Dean, 60 N. Y. Super.. 299, 17 NYS 
375 [aff 137 N. Y.110, 32 NH 1108]. 

N. C.—Boddie v. Bond, 154 N. C. 


359, 70 SE 824. 
Okl.—Bragdon v. McShea, 26 Okl. 
35, 39, 107, Prolee ficittCyel- 
Or.—State v. Portland General 


HlectriciiCo;, 52)9Or1 502,295 TP 22, 
98 P 160. 

Pa.—Cran’s App., 6 Pa. Cas. 201, 9 
A 282. 

Porto Rico.—Ponce, ete., R. Co. v. 
American R. Co., 7 Porto Rico Fed. 
630. 

S. D.—Street v. Elkton Farmers’ 
El. Co., 33 S. D. 601, 146 NW 1077, 
1082) [cit Cyc]. 

Tex.—Hume vy. Carpenter, (Civ. A.) 
188 SW 1707; Whiteselle v. Texas 
Loan Agency, (Civ. A.) 27 SW 309, 


315; Westbrook v. Guderian, 3 Tex. 
Civ. A. 406, 22 SW 59. 
Utah.—Fayter v. North, 30 Utah 


156, 187, 83 P 742, 6 LRANS 410 
[quot Cyc, per Bartch, C. J.]; Brig- 
ham Young Trust Co. y. Wagner, 12 
Utah 1, 40 P 764. 

Va.—Chesapeake, ete, R. Co. v. 
Walker, 100 Va. 69, 40 SE 6338, 914: 
Taylor v. Cussen, 90 Va. 40, 17 SE 
7T21, 


W. Va.—Kinsey v. Carr, 60 W. Va. 
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pel if either of these elements are wanting.'+ 


are each of equal importance.?® 


held that the doctrine of estoppel applies only to 
voluntary representations, admissions and acts, and 
not to declarations exacted by statute.*® 
it is not essential that an equitable estoppel should 
rest upon a consideration or agreement or legal ob- 


higation.1? 
[§ 123] 


tae oe 55 SE 1004 [quot Cyc]. 
B.—Giberson y. Toronto Constr. 
sel Ltd., 40 N. B. 309. 

14. Rogers v. Portland, ete, R. 
Co., 100 Me. 86, 60 A 713, 70 LRA 
574; Street v. Elkton Farmers’ El. 
Co., 33 S. D. 601, 146 NW 1077. 

[a] Testimony of adverse witness 
is not sufficient to estop or conclude 
a party. DeVol v. Citizens’ Bank, 
COED) USiELI985. 

15. Street v. Elkton Farmers’ El. 
Co., 3838 S. D. 601, 146 NW. 1077. 

16. Almy v. Thurber, 65 HowPr 
481, 484 [aff 99 N. Y. 407, 2 NE 
49] (“A party certifying or testify- 
ing under stress of the law has not 
the option of speaking or holding 
his tongue; he is required to give 
testimony, and is to be indulged, 
therefore, as any other witness, and 
allowed to correct honest mistakes 
in his testimony when confronted 
with it”). 

17. Rothschild v. Title Guarantee, 


ete:,, Cos. 204 Ne YY. 458, 97 NE 879, 
41 LRANS 740. 

18. Colo.—Griffith v. Wright, 6 
Colo. 248. 

Ill._—Phelps v. Illinois Cent, R. 
Co., 94 Ill. 548; Frame v. Badger, 79 
Ill. 441. 

Ind.—Roberts v. Abbott, 127 Ind. 
_83, 26 NE 565; McGirr v. Sell, 60 
Ind. 249. 

Iowa.—Mitchell v. McLeod, 127 
Iowa 733, 104 NW 349. 

La.—Brian vy. Bonvillian, 111 La. 
‘441, 35 S 632. 

Mo.—Blodgett v. Perry, 97 Mo. 263, 
10 SW 891, 10 AmSR 307; Ham- 
merslough y. Kansas City Bldg., etc., 
Assoc., 79 Mo. 81. 

N. H.—Pittsburg v. Danforth, 56 
INE 2 oe 

N. C.—Estis v. Jackson, 111 N. C. 
145, 16 SE 7, 32 AmSR 784. 

Oh.—Cleveland, etc., R. Co. v. Reid, 
6 OhS&CP 285, 4.OhNP 127. 

Okl.—Bragdon vy. McShea, 26 Okl. 
35,39, 407 “P2916 Sfeit Cyc]. 

Tex.—Marks v. Jones, (Civ. A.) 
154 SW 618. 

Wash.—Lyons vy. Fowler, 15 Wash. 
618347 *Prie. 

Ont.—Stephens y. Beatty, 27 Ont. 


hos 
See also cases supra § 122. 
Representations: 
De futuro see infra §§ 144, 145. 
Of matters of opinion see infra § 143. 
19. U. S.—Leather Manufacturers 
Nat. Bank vy. Morgan, 117 U. S. 96, 
6 SCt' 657, 29° LL. ed-‘-8lilee Casey iv. 
Galli, 94° U. S* 673, 24 Ta Vedaeles: 
Brant v. Virginia Coal, etce., Co., 93 
U. S. 326,-23 L.>ed.. 927; Canadian 
Northern R. Co. vy. Northern Missis- 
sippi R. Co., 209 Fed. 758, 126 CCA 
482; M. W. A. v. Union Nat. Bank, 
108 Fed. 753, 47 CCA 667; New York 
L. Ins. Co. v. McMaster, 87 Fed. 68, 
30 CCA 532; Willis v. Carpenter, 30 
i. .Cas.cuNo.) 17,770) 
Ala.—Huntsville Elks Club v. 
Garrity-Hahn Bldg. Co., 176 Ala. 128, 
57 S 750; Scharfenburg v. New 
Decatur, 150 PAla., Gots" S995 
Planters’, etc., Mut. Ins. Co. v. Selma 
Sav. Bank, 63 Ala. 585. 
Ariz.—Franklin v. Havalena Min. 
Co., 18 Ariz 201, 157 P 986, 989 [quot 
Cye]; Wiser v. Lawler, 7 Ariz. 163, 
62 P 695. 


b. Materiality of Representation. 
is essential to an equitable estoppel that the false 
representation, howsoever it may rise, whether by 
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So it has been } fact.1§ 
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However, 


It 


Ark.—Arkansas Nat. Bank Vv. 
Boles, 97 Ark. 43, 183 SW 195; Wat- 
son v. Murray, 54 Ark. 499, 16 SW 
293; McLain vy. Buliner, 49 Ark. 218, 
4 SW 768, 4 AmSR 36. ‘ 

Cal.—Lackmann vy. Kearney, 142 
Cal. 112, 75 P 668; Conway v.. Hart, 


129 Cal. 480, 62 P 44; Murphy v. 
Clayton, 113 Cal. 160; Montgomery 
Varkeppels 175: (Cale 128,19 ~P2 LiSs5 7 
AmSR 125; Lux v. Haggin, 69 Cal. 
255, 10 P 674; Smith v. Penny, 44 
Cal. 161; Franklin v. Dorland, 28 


Cal. 175, 87 AmD 111; Davis v. Davis, 
26 Cal. 28, 85 AmD 157. 

Colo.—Birch vy. Steppler, 11 Colo. 
407, 13 P 580; Griffith v. Wright, 6 
Colo. 248; Patterson v. Hitchcock, 3 
Colow533! 

Conn.—McCaskill v. Connecticut 
Sav. Bank, 60 Conn. 300,:22 A 568; 
Fawcett v. New Haven Organ Co., 47 
Conn. 224; Kinney vy. Whiton, 44 
Conn. 262, 26 AmR 462; Farist’s App., 
39 Conn. 150; Walker. v. Vaughn, 33 
Conn. 577; Danforth y. Adams, 29 
Conn. 107; Preston v. Mann, 25 Conn. 
118; Giddings v. Emerson, 24 Conn. 
538; Cowles v. Bacon, 21 Conn. 451, 
56 AmD 3871; Dyer v. Cady, 20 Conn. 
563; Middleton Bank y. Jerome, 18 
Conn. 443; Roe y. Jerome, 18 Conn. 
138; Kinney v. Farnsworth, 17 Conn. 
355; Brown v. Wheeler, 17 Conn. 345, 
44 AmD 550. 

Del.—W ilmington, Bank vy. 
Wollaston, 3 Del. 90. 

Fla.—Booth v. Lenox, 45 Fla. 191, 
34 S 566. 

Ga.—Southern Bauxite Min., etc., 
Co. v. Fuller, 116 Ga. 695, 43 SE 64; 
Morgan vy. Jones, 24 Ga. 155. 

Tll.—Tillotson v. Mitchell, 111 Ill. 
518; Winslow v. Cooper, 104 Ill. 235; 
Kinnear vy. Mackey, 385 MIll. 96; 
Chandler v. White, 84 Ill. 435; Hef- 
ner v. Dawson, 63 Ill. 403, 14 AmR 
123; Leeper vy. Hersman, 58 Ill. 218; 
Smith v. Newton, 38 Ill. 280; Mullan- 
phy Bank v. Schott, 34 Ill. A. 500 
[aff 135. Tl. 655,. 26 NE! 640, 25 


etc., 


AmSR 401]; Lambert v. Borden, 16 
Till. A. 481; Dinet vy. Hilert, 13 Il. 
A. .99, 


Ind.—Ross v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 732; Hosford v. 
Johnson, 74 Ind. 479; McCabe _ v. 
Raney, 32 Ind. 309; Berry vy. Ander- 
son, 22 Ind. 36. 

Ind. T.—Robinson vy. Nail, 2 Ind. T. 
509, 52 SW 49. 

Iowa.—Anfenson vy. «Banks, 180 
Iowa 1066, 163 NW 608, LRA1918D 
482; Des Moines Independent School 
Dist. v. McClure, 170 Iowa 191, 152 
NW 489, 492 [cit Cyc]; Griffith v. 
Murray, 166 Iowa 380, 147 NW 855; 
Sessions v. Rice, 70 Iowa 306, 30 
NW 735; Tiffany v. Anderson, 55 
Iowa 405, 7 NW 683. 

Kan.—Chellis v. Coble, 37 Kan. 558, 
AS 505; Clark v. Coolidge, 8 Kan. 
Ky.—McAdams vy. Hawes, 9 Bush 
15; Rudd v. Matthews, 3 KyL 286; 
Medley v. McElroy, 13 Ky. Op.! 289. 
La.—Marsh v. Smith, 5 Rob. 518. 
Me.—Fountain v. Whelpley, 77 Me. 
132; Allum’v.° Perry, .68 Me: (232: 
Piper v. Gilmore, 49 Me. 149; Cum- 
mings v. Webster, 43 Me. 192; Mor- 
ton v. Hodgdon, 32 Me. 127; Cope- 
land v. Copeland, 28 Me. 525; Range- 

ley v. Spring, 21 Me. 130. 


Intent—(1) In General. 
essential element of an equitable estoppel that the 
acts, representations, or silence relied on to create 
the estoppel must have been willfully intended to 
lead the party setting up the estoppel to act upon 
them,!® or there must have been reasonable grounds 
to anticipate that he would change his position or in 
some way ‘act on the faith of the conduct to his 
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declarations, acts, or conduct, shall be of a material 


It is an 


Md.—Hardy vy. Chesapeake Bank, 
51 Md. 562, 34 AmR 325. 

Mass.—Boston, etc., R. Co. v. Rear- 
don, 226 Mass. 286, 115 NE 408; 
Alexander vy. Grover, 190 Mass. 462, 
Lio NE A482 Beacon Trust, Co.) we 
Souther, 183 Mass. 413, 67 NE 345; 
Lincoln y. Gay, 164 Mass. 537, 42 NE 
95, 49 AmSR 480; Tracy v. Lincoln, 
145 Mass. 357; Nourse v. Nourse, 
116 Mass. 101; Carroll v. Manchester, 


etc., Corp., 111 Mass. 1; Zuchtmann ~ 
v. Roberts, 109 Mass. 53, 2 AmR 663; 
Pierce v. Chace, 108 Mass. 254; 
Turner v. Coffin, 12 Allen 401; 
Andrews v. Lyons, 11 Allen 349; 
Langdcn vy. Doud, 10 Allen 433; 


Plumer vy. Lord, 9 Allen 455, 85 AmD 
773; Audenried vy. Betteley, 5 Allen 
382, 81 AmD 755; Pierce v. Andrews, 
6 Cush. 4, 52 AmD 748; Northfield v. 
Taunton, 4 Metc. 433. 

Mich.—Robb v. Shephard, 50 Mich. 
189, 15 NW 76; Vanneter vy. ‘Cross- 
man, 42 Mich. 465, 4 NW 216; Peake 
v. Thomas, 89 Mich. 584; Conrad v. 
Smith, 32 Mich. 429. 

Minn.—Kubu vy. Kabes, 142 Minn. 
433, 172 NW 496; Western Land 
Assoc. v. Banks, 80 Minn. 317, 83 
NW 192; Norman v. Eckern, 60 Minn. 
531, 68 NW 170; Fitzpatrick v. Han- 
son, 55 Minn. 195, 56 NW 814; Ste- 
vens v. Ludlum, 46 Minn. 160, 48 NW 
771, 24 AmSR, 210, -13 LRA... 240; 
Sutton v. Wood, 27 Minn. 362, 7 NW 
365; Pence v. Arbuckle, 22 Minn. 417; 
Whitacre v. Culver, 8 Minn. 1338; 
Chaska County v. Carver County, 6 
Minn. 204; Combs vy. Cooper, 5 Minn. 
254; Caldwell v. Auger, 4 Minn. 217, 
77 AmD 515; Califf v. Hillhouse, 3 
Minn. 311. 

Miss.—Stockner v. Wilezinski, 71 
Miss. 340, 14 S 470; Davis v. Bow- 
mar, 55 Miss. Cy @ Be Staton v. Bryant, 
55 Miss. 261. 

Mo.—Blodgett v. Perry, 97. Mo. 
263, 10 SW 891, 10 AmSR 307; Burke 
v. Adams, 80 Mo. 504, 50 AmR 510; 
Taylor v. Zepp, 14 Mo. 482, 55 AmD 
113; Fowler v. Carr, 63 Mo. A. 486; 
Baker v. McInturff, 49 Mo. A. 505; 


Ford v. Fellows, 34 Mo. A. 630; 
yee Sav. Assoc. v. Kehlor, 7 Mo. 
; 8. 


Mont.—Moore v. Sherman, 52 Mont. 
542, 159 P 966. 

Nebr.—Laing v. Evans, 64 Nebr. 
454, 90 NW 246; Cain v. Boller, 41 
Nebr. 721, 60 NW 7. 

Nev.—Gardner v. Pierce, 22 Nev. 
146 W860 PS T82. 

N. H.—Parker v. Moore, 59 N. H. 
454; Horn y. Cole, 51 N. H. 287, 12 
AmR 111. 

N. J.—Vineland y. Fowler Waste 
Mfg. Co., 86 N. J. L. 342, 90 A 1054, 
LRA1915B 711; Richman vy. Baldwin, 
21 N. J. L. 395;-New York Mut. L. 
Ins. Co. v. Norris s, 3ll New. Bas 583s 
Kuhl v. Jersey City, 23 N. J. Eq. 84. 

N. Y.—New York Rubber Co. v. 
Rothery, 107 N. Y. 310, 14 NE 2699 
1 AmSR 822; Howe Mach. Co. v. 
Farrington, 82 N. -Y. 121 [aff 16 Hun 
591]; Blair. vi Wait,:,69 ON. Yiu dh3s 
Phillip: vi ‘Gallant; 62 =N. “Ya 256% 
Muller v. Pondir, 55 N. Y. 325, 14 
AmR © 259 [afi oy bans: 472]; 
McMaster v. Insurance Co. of North 
America, 55 N. Y. 222, 14 AmR 239; 
Malloney v. Horan, 49 N. Y. 111, 10 
AmR 335; Finnegan vy. Carraher, 47 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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detriment.°° The word ‘‘willfully’’ as used in this 
connection is not, however, to be taken in the lim- 
ited sense of the term ‘‘maliciously’’ or ‘‘fraudu- 
lently’’;** nor does it necessarily imply an active 
desire to produce a particular impression or to in- 


N. Y. 493 [aff 61 Barb. 252]; Brown 
v. Bowen, 30 N. Y. 519, 86 AmD 406; 
Plumb v. Cattaraugus County Mut. 
Ins. Co., 18 N. Y. 392, 72 AmD 526; 
Jewett v. Miller, 10 N. Y. 402, Seld. 
18, 65 AmD 751; Todd v. Kerr, 42 
Barb. 317; Griffith v. Beecher, 10 
Barb. 432; Otis v. Sill, 8 Barb. 102; 
Martin v. Angell, 7 Barb. 407; Chap- 
man v. O’Brien, 34 N. Y. Super. 
524; Fisher v. Mechanics’, etc., Nat. 
Bank, 89 Mise. 587, 153 NYS 786; 
eel v. ‘Odell; 3) Hill 215) 38 AmD 

N. C.—Le Roy v. Pasquotank, etc., 
Steamboat Co., 165 N. C. 109, 119, 80 
SE 984 [cit Cyc]; Devereux v. Burg- 
win, 40 N. C. 351. 

Oh.—Rosenthal yv. Mayhugh, - 33 
Oh. St. 155; McKinzie v. Steele, 18 
Oh. St. 38; Morgan v. Spangler, 14 
Oh. St. 102; Welty v. Vulgamore, 24 
Oh. Cir. Ct. 572; Fisher v. Stanisic, 
18 Oh. Cir. Ct. N. S. 440; Cleveland, 
etc., R. Co. v. Reid, 6 OhS&CP 273, 
4 OhNP 127. 

Okl.—Hart v. Williams, 55 Okl. 
168, 154 P 1187. 

Or.—Pacific Lumber Co. y. Pres- 
cott, 40 Or. 374, 67 P 207, 416. 

Pa.—Waters’ App., 35 Pa. 5238, 78 
AmD 354; Eldred v. Hazlett, 33 Pa. 
307; Hill v. Epley, 31 Pa. 331; Harlan 
v. Harlan, 15 Pa. 507, 53 AmD 612; 
epunen v. Whitmer, 11 Pa. Super. 
243. 

S. C.—Shelton y. Johnston, 95 SH 


958, 959 [quot Cyc]; Gaston v. 
Poe oe 42 S. GC. 348, -20 “SE 
LO. 

S. D.—Hickelberg v. Soper, 1 S. D. 
563, 47 NW 953. 


Tenn.—Harly Co. v. Williams, 135 
Tenn. 249, 186 SW 102, LRA1916F 
418; Taylor v. Nashville, etc., R. Co., 
86 Tenn. 228, 6 SW 393; Askins v. 
Coe, 12 Lea 672; Morris v. Moore, 
11 Humphr. 433. 

Tex.—Blum v. Merchant, 58 Tex. 
400; Ragsdale v. Gohlke, 36 Tex. 286; 
Reagan v. Holliman, 34 Tex. 403; 
Love v. Barber, 17 Tex. 312; Marks 
v. Jones, (Civ. A.) 154 SW 618; 
Stratton-White Co. v. Castleberry, 15 
exh Civ. = [A.c!11:49,.7 38 .SiW 835; 
Dougherty v. Yates, 13 Tex. Civ. A. 
646, 35 SW 937; Watkins Land, etc., 
Co. v. Howeth, 1 Tex. Civ. A. 277, 
21 SW 315; Taylor v. Tompkins, 1 
Tex. A. Civ. Cas. § 1050. 

Utah.—Centennial Eureka Min. Co. 
v. Juab County, 22 Utah 395, 62 P 
1024; Brigham Young Trust Co. v. 
Wagener, 12 Utah 1, 40 P 764. 

vVt.—Smith v. Martin, 106 A_ 666; 
Durant v. Pratt, 55 Vt. 270; Hicks 
WAe@ramy dita Vt.) 449. 

Va.—Taylor v. Cussen, 90 Va. 40, 
17, SE 721. 

W. Va.—Columbus Onyx, etc., Co. 
v. Miller, 74 W. Va. 686, 82 SE 1078; 
Mullins v. Shrewsbury, 60 W. Va. 
694, 55 SE 736; Pocahontas Light, 
ete., Co. v. Browning, 53 W. Va. 436, 
44 SE 267; Atkinson v. Plum, 50 W. 
Va. 104, 40 SE 587. ; 

Wyo.—Beckstead v. Evanston First 
Nat. Bank, 176 P_ 726. 

Eng.—Smith v. Hughes, L. R. 6 Q. 
B. 597; Arnold v. Cheque Bank, 1_C. 
P. D. 578; Carr v. London, etc., R. Co., 
L. R. 10 Cc. P. 307; Gregg v. Wells, 
TOMA ME. BOO Sone Clot Liye lL sve 
print 35; Pickard v. Sears, 6 A. & 
E. 469, 33 ECL 257, 112 Reprint 179. 


20. Krebs v. Blankenship, 73 W. 
Va. 539, 80 SE 948; Mullins v. 
Shrewsbury, 60 W. Va. 694, 55 SE 


736: Pierson y. Altrincham Urban 
Council, 86 L. J. K. B. 969, 973. 

“It is vital to shew that the per- 
son making the representation has 
so conducted himself that any rea- 


[21 C. J.—71] 
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os / 


be acted on.2* 


sonable man would infer that the 
representation was one on which the 
person to whom it was made was 
intended to act. The inference must 
be one which a reasonable man 
would draw from the language 
used.” Pierson y. Altrincham Urban 
Council, supra (per Lush, J.). 

{a] “Estoppel” distinguished 
from “intention.”—‘“The question of 
intention depends upon the proper 
inference to be drawn having regard 
to the terms of the document which 
has to be examined and the sur- 
rounding circumstances. The ques- 
tion of estoppel stands upon a totally 
different footing. It is a question of 
evidence, and depends upon a person 
having made such a representation, 
or having acted in such a way, as 
to induce a third person in reliance 
upon the representation or the con- 


duct to alter his position.” Sugden 
Va, Walker, [1917] 1 Ch; 511,. 516. 
21. The Ottumwa Belle, 78 Fed. 


643; Preston v. Mann, 25 Conn. 118; 
White v. Greenish, 11 C. B. N. S. 
209, 103 ECL 209, 142 Reprint 776; 
Freeman v. Cooke, 6 D. & L. 187 
{expl and qualifying Gregg v. Wells, 
10. Avxé, JH. 90,937. HCL. 71 113. Re- 
print 35; Pickard v. Sears, 6 A. & E. 
469, 33 BCL) 257, 112 Reprint, 279]; 
and cases infra note 23. 

22. See cases supra note 21; and 
infra note 238. 

23. U. S.—Leather Manufacturers’ 
Nat, Bank- vi. Morgan, 117 --U: :S..~96, 
6 SCt 657, 29 L. ed. 811; Morgan v. 
Chicago, .ete.,-R. Co., 96 U.S. 716, 
24 L. ed. 743; Brant vy. Virginia Coal, 
ete., Co., -93' U. S. 326, 23 L. ed. 927; 
Marine Iron Works v. Wiess, 148 
Fed. 145, 78 CCA 279; The Ottumwa 
Belle, 78 Fed. 643. 

Ala.—Knowles v. 87 Ala. 
357, 6 S 2738. 

Ariz.—Franklin v. Havalena Min. 
Co., 18 Ariz. 201, 157 P 986, 989 [quot 
(GAZONE 

Cal.—Boggs v. Merced Min. Co., 14 
Cal. 279; Mitchell v. Reed, 9. Cal. 
204, 70 AmD 647. 

Conn.—Kinney v. Whiton, 44 Conn. 
262, 26 AmR 462; Taylor v. Ely, 25 
Conn. 250; Preston v. Mann, 25 Conn. 
118; Whitaker v. Williams, 20 Conn. 
98 


Street, 


Ill. Commercial Loan, etc., Assoc. 
v. Trevette, 160 Ill. 390, 43 NE 769; 
Heidenbluth v. Rudolph, 152 Ill. 316, 
38 NE 930; Hill v. Blackwelder, 113 
Ill. 283; Hefner v. Vandolah, 57 Ill. 
520, 11° AmR 39. 

Ind.—Maxon v. Lane, 124 Ind. 592, 
24 NE 683; Pitcher v. Dove, 99 Ind. 
175; Anderson v. Hubble, 93 Ind. 570. 

Iowa.—Helwig v. Fogelsong, 166 
Iowa 715, 148 NW 990; Sessions v. 
Rice, 70 Iowa 306, 30 NW 735; Tif- 
fany v. Anderson, 55 Iowa 405, 7 
NW 683. 

Kan.—Westerman v. Corder, 86 
Kan. 239, 243, 119 P 868, 39 LRANS 
500, AnnCas1918C 60 [cit Cyc]. 

Me.—Stubbs v. -Franklin, etc. R. 
Co., 101 Me. 355, 64 A 625; Martin v. 
Maine Cent. R. Co., 83 Me. 100, 21 
A 740; Piper v. Gilmore, 49 Me. 149; 
Copeland v. Copeland, 28 Me. 525. 

Md.—Hardy v. Chesapeake Bank, 
51 Md. 562, 34 AmR 325; Harnbleton 
yv. Central Ohio R. Co., 44 Md. 551; 
Brown v. Howard F. Ins. Co., 42 Md. 
384, 20 AmR 90; Bramble v. State, 41 
Ma. 435; Homer v. Grosholz, 38 Md. 
520; Alexander v. Walter, 8 Gill 239, 
50 AmD 688. 

Mass.—lLincoln v. Gay, 164 Mass. 
537, 42 NE 95, 49 AmSR 480; Brewer 


v. Boston, etc. R. Corp., 5 Mete. 
478, 39 AmD 694. 
Mich.—Vanneter v. Cossman, 42 
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duce a particular line of conduct;?? it is sufficient 
if the acts, representations, or silence relied on are 
of such a character as to induce a reasonable and 
prudent man to believe that they were meant to 
‘*“Negligent,’’ as distinguished from 


Mich. 465, 4 NW 216. 

Minn.—Ambs vy. Chicago, ete. R. 
Co., 44 Minn. 266, 46 NW _ 321; 
Beebe v. Wilkinson, 30 Minn. 548, 16 
NW 450; Caldwell v. Auger, 4 Minn. 
BAT, th PATIO £5115; 

Mo.—Raley v. Williams, 73 Mo. 
310; Royle Min. Co. v. New York 
Fidelity, etce., Co., 161 Mo..-A. 185, 
142 SW 438. 

Nebr.—Lydick vy. Gill, 68 Nebr. 273, 
94 NW 109. 

N. H.—Clark v. Parsons, 69 N. H. 
147, 39 A 898, 76 AmSR 157; Stevens 
Wy Wennett, “Si, Neo oes) e Elona: 
Coley idl NeitEiy 2872 Am R ates 
Drew v. Kimball, 43 N. H. 282, 80 
AmD 163; Odlin v. Gove, 41 N. H. 
465, 77 AmD 773; Davis v. Handy, 
Clie Noutios Obs 

N. J.—Kuhl v. Jersey City, 23 N. 
J. Hq. 84. 

N. Y.—Phenix Ins. Co. v. Parsons, 
129 N. Y. 86, 29 NE 87 [mod 59 
INOS YY. | Super, 142) cd3s UNV Sie odo 
Thompson v. Simpson, 128 N. Y. 270, 
28 NE 627; Deering v. Schreyer, 110 
App. Div. 200, 97 NYS 14 [rev on 
other grounds 78 NE 75]; Trenton 
Banking Co. v. Dunean, 86 N. Y. 
221; Howe Mach. Co. v. Farrington, 
82 N. Y. 121; Phillip v. Gallant, 62 
N. Y. 256; Muller v. Pondir, 55 N. Y. 
325, 14 AmR 259; McMaster v. In- 
surance Co. of North America, 55 
N. Y. 222, 14 AmR 239; Continental ° 
Nat. Bank v. Commonwealth Nat. 
Bank, 50 N. Y. 575; Brown v. Bowen, 
30 N. Y. 519, 86 AmD 406; Manu- 
facturers’, etc., Bank v. Hazard, 30 
N. Y. 226; Gilbert v. Groff, 28 Hun 
50; Brookman vy. Metcalf, 27 N. Y. 
Super. 568; Kingsley v. Vernon, 6 
N. Y. Super. 361; Storrs v. Baker, 
6 Johns. Ch. 166, 10 AmD 316; Frost 
v. Saratoga Mut. Ins. Co., 5 Den. 
154, 49 AmD 234; Dezell v. Odell, 3 
Hill 215, 38 AmD 628. 

Or.—Ashley v. Pick, 53 Or. 410, 

35 Paska2sais 


100 P 1103. 

Pa.—Waters’ App., 

AmD 354; Hill v. Epley, 31 Pa. 331. 

Tenn.—Electrie Light, ete., Co. v. 
Bristol Gas, etc., Co., 99 Tenn. 371, 
42 SW 19. 

Tex.—Ragsdale v. Gohlke, 36 Tex. 
286; Love v. Barber, 17 Tex. 312; 
Kiersky v. Nichols, (Civ. A.) 29 SW 
71; Westbrook v. Guderian, 3 Tex. 
Civ. A. 406, 22 SW 59. 
gare tS v. Ellsworth, 26 -Vt. 

Wash.—Globe Nav. Co. v. Maryland 
ae ae Co., 39 “Wash. 299, 81 EF 

W. Va.—Atkinson vy. Plum, 50 W. 
Va. 104, 40 SE 587, 58 LRA 788. 

Eng.—Freeman vy. Cooke, 2 Exch. 
654, 154 ‘Reprint 652; Cornish v. 
Abington, 4 H. & N. 549, 157 Reprint 


956; Sarat Chunder Dey v. Gecpal 
Chunder Lala, 56 J. P. 741. 
‘Whatever the motive may be, if 


one so acts or speaks, that the nat- 
ural consequence of his words and 
conduct will be to influence another 
to change his condition, he is legally 
chargeable with an intent, a willful 
design, to induce the other to believe 
him and to act upon that belief, if 
such proves to be the actual result. 
It is enough that a ‘reasonable man 
in the situation of that other would 
believe that it was meant that he 
should act upon it.” Preston v. 
Mann, 25 Conn, 118, 128. 

[a] Estoppel does not always rest 
on the intention of the party to be 
affected by it, but is dependent 
rather upon the reasonable or legiti- 
mate effect of his statement or con- 
duct in the particular matter upon 
the course of other persons Fiee< 


1122 [21 C.J.] 
‘‘intentionally fraudulent,’’? misrepresentations may 
operate as an estoppel.2* On the other hand, ordi- 
nary, casual declarations or admissions, not made 
for the purpose of inducing any specific action, and 
on the faith of which no one has been misled, are 
not conclusive in their character and are entitled 
to have only such weight attached to them as under 
all the circumstances they may fairly deserve.”> 
Estoppel cannot be based on statements to third 
parties which are not intended to be communicated 
to the party claiming the benefit thereof.2° And in 
ihe absence of expressly proved fraud, there can be 
no estoppel based on the acts or conduct of the 
party sought to be estopped, where they are as 
consistent with honest purpose and with absence of 
negligence as with their opposites.27 Also estoppel 
arises from words or acts, and not from intention 
alone, and the fact that defendant, who conveyed 
property to another, who in turn conveyed to de- 
fendant’s wife, intended the deed to his wife to 


trie Light, etce., Co. v. Bristol Gas,} 449, 462, 55 SE 1004 [quot Cyc, per 
| Poffenberger, J.]; Pocahontas Light, 
and | ete., Co. v. Browning, 53 W. Va. 436, 


ete., Co., 99 Tenn. 371, 42 SW 19. 
24. See infra § 175 et seq; 


| 


ESTOPPEL 


state that it should be her separate property would 
not estop him from afterward claiming that he did 
not intend to give her the property, but merely con- 
veyed it to her to avoid claims of creditors.?* The 
intention that a representation or concealment be 
acted upon as an element of an equitable estoppel 
may be inferred from circumstances.?° 

[§ 125] (2) Fraud or Deceit. Except in the 
ease of an estoppel affecting the title to land *° the 
rule, which in many eases is laid down apparently 
without qualification, that an estoppel must possess 
an element of fraud,*+ does not mean that there 
sheuld be an actua] fraudulent intent or design to 
deceive on the part of the party sought to be es- 
topped, but only that the case should be one in 
which the cireumstances and conduct would render 
it a fraud for the party to deny what he had pre- 
viously induced or suffered another to believe and 
take action upon.®? However, either actual fraudu- 
lent intent cr conduct of the character under con- 
bear the loss (Trenton Banking Co. 


v. Duncan, supra; Storrs v. Barker, 
sie Che CNS YY) 3.665710) SAm 


[§§ 124-195 


generally cases supra notes 19, 22. | 44 SE 267. 

25. Ala—Planters’, etc., Mut. Ins.| N. S—Ross vy. Sutherland, 32 N. S. 
Co. v. Selma Say. Bank, 63 Ala. 585; | 243. 
Townsend v. Cowles, 31 Ala. 428. . | [a] Estoppels are founded on in- 


Ark—Reutizel v. McKinney, 
Ark. 465, 16 SW 265. 
Conn.—Nichols v.- Peck, 70 Conn. 


803, 66 AmSR 122, 40 
LRA 81; Fawcett vy. New Haven 
Organ Co., 47 Conn. 224; Farist’s 
App., 39 Conn. 150: Danforth v. 
Adams, 29 Conn. 107; Kinney v. 
Farnsworth, 17 Conn. 355. = 

Ga.—Harvey v. West, 87 Ga. 553, 
13 SE 693. 

Til—Chandler v. White, 84 Ill. £35; 
Flower v. Elwood, 66 Ill. 438; David- 
son y. Young, 38 Ill. 145; Needles 
vy. Hanifan, 11 Tl. A. 303. 

Ind.—Cravens v. Kitts, 64 Ind. 581; 
Long v. Anderson, 62 Ind. 537; Wil- 
liams y. Jackson, 28 Ind. 334. 

lowa.—Near vy. Green, 113 Iowa 


439, 39 A 


647, 85 NW 789; Kirchman v. Stand- 
ard Coal Co., 112 Iowa 668, 84 NW 
$33, 52 LRA 318. 

Ky.— McAdams vy. Hawes, 9 Bush 
15. 

La—Easum’s Suec., 49 La. Ann. 
1345, 22 S 364. 


Me—Allum vy. Perry, 68 Me. 232. 

Mass.—Shepard, ete., Lumber Co. 
v. Eldridge, 171 Mass. 516, 51 NE 
9. 68 AmSR 446, 11 LRA 617; Trad- 
ers’ Nat. Bank y. Rogers, 167 Mass. 
315, 45 NE 923, 57 AmSR 458, 36 
LRA 539: Lincoln v. Gay, 164 Mass. 
537. 42 NE 95, 49 AmSR 480; Stiff 
vy. Ashton, 155 Mass. 130, 29 NE 203; 
Tyler v. Odd-Fellows’ Mut. Relief 
Assoc., 145 Mass. 134, 13 NE 360; 
Moore vy. Spiegel, 143 Mass. 413, 9 
NE 827: Zuchtmann v. Roberts, 109 
Mass. 53, 12 AmR 663; Northfield 
y. Taunton, 4 Metc. 433. : 

Mich.—Robb v. Shephard, 50 Mich. 
189, 15 NW 76. 

Mo.—St. Louis v. Schulenbersg, etc., 
Lumber Co., 98 Mo. 613, 12 SW 248; 
Hull vy. Cavanaugh, 6 Mo. A. 143. 

Mont—Sweetman v. Ramsey, 
Mont. 323. 56 P 361. 

N. H.—Parker vy. Moore, 59 N. H. 

N 


454. , 
N. J.—Kuhl v. Jersey City, 23 } 


J. Eq. 84. rot 

N. ¥.—Muller v. Pondir, 55 N. Y. 
325. 14 AmR 259: Graham vy. Fitz- 
gerald, 4 Daly 178; Donaldson Vv. 


Hall, 2 Daly 325. 
Pa—Hebner v. Shirk, 2 Walk. 165. 
Tex.—Ragley -McWilliams 
Co. v. Hare, 61 Tex. Civ. A: 509, 130 
SW 864: Bender v. Brooks, (Civ. A.) 
130 SW 653. 
Vt—Durant vy. Pratt, 55 Vt. 270; 
Holden v. Torrey. 31 Vt. 690. 
Va—Stebbins v. Bruce, 80 Va. 389. 
W. Va—Kinsey v. Carr, 60 W. Va. 
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tention and cannot be extended to 
| objects and purposes which the par- 
ties cannot reasonably be supposed 
| to have had in view. Needles v. 
| Hanifan, 11 Ill. A. 303. 

| (b] A mere random statement 
|} made without any fraudulent intent 
| to one who so far as the speaker has 
}any reason to Know is without any 
present or prospective interest in the 
matter referred to will not estop the 
flatter from afterward asserting 
|}against the person to whom the 
| statement is made any rights he may 
have had, even though such rights 
are inconsistent with his statement. 
Pee y. Green, 113 Iowa 647, 85 NW 
i é - 

26. Kinney v. Whiton, 44 Conn. 
262, 26 AmR 462; Pleasant Hill Light, 
}ete., Co. v. Quinlan, 130 Mo. A. 487, 
109 SW 1061. 

fa] If a bystander overhears a 
conversation between two others not 
intended for himself, he has no right 
to appropriate it to himself and act 
upon it. Kinney v. Whiton, 44 Conn. 
262, 26 AmSR 462. 

27. Standard Sanitary Mfg. Co. v. 
Arrott, 135 Fed. 750, 68 CCA 388 
{aff 131 Fed. 457]. 

28. Du Perier v. Du Perier, 59 Tex. 
| Civ. A. 224, 126 SW 10. 

29. Flesner v. Cooper, (Okl.) 162 
P 1112. 

30. U. S—Brant vy. Virginia Coal, 
ete. Cost 93 U. S:-326;. 23 dived. 927. 

Cal—Boggs vy. Merced Min. Co., 
| 14 Cal. 279. 

Ill—Sangamon Loan, ete, Co. v. 
People’s Say. Bank, etc., Co., 204 Ill. 
ASS 

N. Y¥.—Trenton Banking Co. v. 
Dunean, 86 N. Y. 221; Sahler v. 
|} Signer, 44 Barb. 606. 
|} N. G—May vy. Hanks, 62 N. GC. 310. 

Pa.—Ludwig v. Highley, 5 Pa. 132. 

W. Va.—Western Min., ete., Co. v. 
Teyana. Cannel Coal Co., 8 W. Va. 
} 406. 

fa] To authorize the finding of an 
estoppel in pais against the legal 
owner of lands (1) there must be 
shown either actual fraud, or fault 
or negligence equivalent to fraud on 
j}his part, in concealing his title 
| (Trenton Banking Co. vy. Duncan, 86 
| N. Y. 221); (2) or that he was silent 
| when the circumstances would have 
compelled an honest man to speak 
(Trenton Banking Co. v. Duncan, 
supra); (8) or such actual interven- 
tion on his part as to render it just, 
that as between him and the party 
acting upon his suggestion, he should 


31. U. S—McCormack y. James, 
36 Fed. 14; Wyckoff v. Page, 30 F. 
Cas. No. 18,106b., 

Ill.—Vail vy. Northwestern Mut. L. 
Ins. Co., 192 Ill. 567, 61 NE 651 [aff 
92 Ill. A. 655]; Holcomb y. Boynton, 
151 Ill. 294, 37 NE 1031 [aff 49 IN. 
A. 503]; Wilson y. Roots, 119 Ill. 379, 
10 NE 204; Dorlarque y. Cress, 71 IIl. 
380; McCully v. Hardy, 13 Ill. A. 631. 

Ind.—State v. Mutual L. Ins. Co., 
175 Ind. 59, 93 NE 2138, 42 LRANS 
256; Tinsley v. Fruits, 20 Ind, A, 534, 
51 NE 111. 


Ae igre oe v. Cooper, 5 Minn. 
Mo.—Rice v. Bunce, 49 Mo. 231, 
8 AmR 129. 
Pa—Hill v. Epley, 31 Pa. 331. . 
Tex—Williams y. Chandler, 25 


Tex. 4. 

Utah.—Centenniai Eureka Min. Co. 
v. Juab County, 22 Utah 395, 62 P 
1024; Brigham Young Trust Co. v. 
Wagener, 12 Utah 1, 40 P 764. 

Eng.—Coleman vy. North, 47 Wkly 
Rep 57. 

Py Seetrinaee ibe v. Bonnett, 14 N. 
Ont.—McGee v. Kane, 14 Ont. 226. 
{a] A purchaser at an execution 

sale who gives notice at the sale that 

the execution defendant has no title, 
the statement being true and made 
in good faith, is not estopped to set 
up the title thus purchased as a de- 
fense to an action of ejectment. 

Porter v. McGinnis, 6 Watts & S. 

(Pa.) 502. 

32. U. S—The Ottumwa Belle, 78 
Fed. 648; Paxson y. Brown, 61 Fed 
874, 15. GCA 23h. 

Cal.—Seymour y. Oelrichs, 156 Cal. 
782, 106 P 88, 184 AmSR 154. 

Tl.—Milligan v. Miller, 253 Ill. 
511, 97 NE 1054. 


Ind.—Anderson y. Hubble, 93 Ind.- 


570, 47 AmR 394; Wright y. Fox, 56 
Ind. A, 315, 103 NE 442. 


Iowa.—Sessions v. Rice, 70 Iowa 
306, 30 NW 735; Tiffany v. Ander- 
son, 55 Iowa 405, 7 NW 683. 


Me.—Rogers v. Portland, ete., R. 
Co., 100 Me. 86, .60 A 718,715, 70 
LRA 574 [cit Cyc]; Martin y. Maine 
Cent. R. Co., 83° Me. 100,..21 A. 740. 

Minn.—Bergin vy. Blackwood, 141 
Minn. 325, 170 NW 508. 

Mo.—Lange v. New York L. Ins. 
Co., 254 Mo. 488, 162 SW 589. 

N. H.—Stevens vy. Dennett, 51 N. 
H. 324: 

N. Y.—Boardman vy, 


eaten. (Con. 84. OY. al SNe 
WkiyDig 330 [aff 8 NYWklyDig’ 
347]; Blair_v. Wait, 69 N. Y. 113; 


Continental Nat. Bank vy. National 
Bank, 50 N. Y. 575; Manufacturers’, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sideration is essential to create an estoppel.3? And 
it has been said that fraud or bad faith is a neces- 
sary ingredient of misrepresentation by passivity,%+ 
although there is authority apparently to the con- 


trary.°® 


ete, Bank v. Hazard, 30 N. Y. 226; 
Crawford v. Lockwood, 9 HowPr 547; 
Kantor v. Cohn, 98 Misc. 355, 164 
NYS 383. 

N. D.—Engholm vy. Ekrem, 18 N. 
D. 185, 119 NW 35. 

Eng.—Freeman: v. Cook, 2 Exch. 
654, 154 Reprint 652; Cornish  v. 
Abbington, 4 H. & N. 549, 157. Re- 
print 956. 

See also supra § 124; and infra 
§ 142 which sustains this proposition 
absolutely. 

[a] Intentional fraud is not the 
essence of the doctrine (1) of equita- 
ble estoppel. Hazard v. Wilson, 22 
Misc. 397, 50 NYS 280. (2) It is nor 
necessary to an estoppel by conduct 
that the person estopped conduct 
himself with a fraudulent intent to 
deceive, or with an actual intent that 
such conduct will be acted upon by 
the person misled; but it is enough 
that the conduct occurred under such 
circumstances that the estopped per- 
son should have Known that it was 
both natural and probable that it 
would be so acted upon to the other’s 
prejudice. Macomber vy. Kinney, 114 
Minn. 146, 128 NW 1001, 130 NW 851. 
(3) “It is enough if a fraudulent 
effect would foliow allowing a party 
to set up a claim inconsistent with 
his former declarations or conduct.” 
Milligan v. Miller, 253 Ill. 511, 517, 
97 NE 1054. 

[b] The element of fraud appears 
when the effort is made to gainsay 
or deny the previous conduct, This 
is sufficient to work an estoppel and 
bring in the element of moral wrong, 
and there need be no precedent, cor- 
rupt motive, or evil design. If the 
effort to deny ought not in good con- 
science to be successful, then emerges 
the moral wrong which the court de- 
nominates fraud. Anderson y. Hub- 
ble, 93 Ind. 570, 47 AmR 394, 

33. Cal.—Treat vy. Treat, 170 Cal. 
32.9 1502 P5305 7. 

Ky.—Lashly v. Lackey, 4 KyL 896, 
12 Ky. Op. 78. 

Me.—Holt v. New England Tel., 
etc., Co., 110 Me. 10, °85 A 159. 

Nebr.—Onn Lumber, etc.,~Co. v. 
Powell Lumber Co., 94 Nebr. 267, 143 
NW 216. 

Pa.—Tonge v. Item Pub. Co., 244 
PRa./417, 91 A 229. 

[a] “Fraud, actual or constructive, 
(1) against the opposite party, is an 
essential element of an _ estoppel.” 
Boggs v. Merced Min. Co., 14 Cal. 
279 [app dism 3 Wall. 304, 18 L. ed. 
245, and quot Treat v. Treat, 170 Cal. 
82951334; 150" P 53]. (2) “Generally 
there must exist some intended decep- 
tion or fraud in the declarations or 
conduct of the party to be estopped, 
or such gross negligence on his part as 
amounts to constructive fraud by 
which the party complaining of such 
conduct has been misled to his in- 
jury, when he had no knowledge or 
convenient or available means of 
acquiring knowledge of the true state 
of facts by which he declares he has 
been misled.” Lashley v. Lackey, 
4 KyL 896, 12 Ky. Op. 78, 79. 


34. Martin v. Walker, 196 Ala. 469, 
71 S 667, 669 [cit Cyc]; Rogers v. 
Portland, etc., R.*Co., 100 Me. 86, 


60 A 713, 7 LRA 574; Insurance Co. 
of North America v. Miller, 24 Oh. 
Cir. Ct. 667. See also infra § 154. 

35. Rothschild v. Title Guarantee, 
ete., Co.,204 N. Y. 458, 97 NE 879, 
41 LRANS 740. See also Collier v. 
Miller, 1387 °N. Y. 332, 33. NH’ 374; 
Thompson v. Simpson, 128 N. Y. 270, 
28 NE 627; Matter ‘of Saunders, 129 
App. Div. 406, 113 NYS 251 [rev 57 
Misc. 273, 109 NYS 316]. 

[a] “Actual or intended fraud (1) 
is not “an element essential to it.” 
Rothschild v. Title Guarantee, etc., 
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[§ 126] 
eral. 


table estoppel,*° 


Co., 204 N. Y. 458, 462, 97 NE 879, 
41 LRANS 740. (2) An estoppel does 
not require the element of designed 
fraud, but may arise from silence as 
well as words, where there is a duty 
to speak and the party upon whom 
the duty rests has an opportunity to 
speak, and, knowing the circum- 
stances requiring him to speak, keeps 
Silent. Matter of Saunders, 129 App. 
Div. 406, 118 NYS 251 [rev 57 Misc. 
273, 109 NYS. 316]. 

386. U. S—Bybee vy. Oregon, etc., 
Re /Co.-al39. Us S> 663) 11) SCt 6415585 
L. ed. 305 [aff 26 Fed. 586]; U. S. v. 
Wilson, 214 Fed. 630; Anthony v. 
Campbell, 112 Fed. 212, 50 CCA 195; 


M. W. of A. v. Union Nat. Bank, 108 
Fed. 753, 47 CCA 667; Cleveland v. 
Cleveland, ete., R. Co., 93 Fed. 113 


[rev on other grounds 147 Fed. 171, 
77 CCA 467]; Clay Centre Farmers’, 
etc., Bank v. Farwell, 58 Fed. 633, 
7 CCA 391; Young v. Mahoning 
County, 51 Fed. 585 [rev on other 
grounds 59 Fed. 96, 8 CCA 2 

Ala.—Crosthwaite v. 146 
Ala. 525, 41 S 853; Colbert v. Daniel, 
32 Ala. 314; Gamble vy. Gamble, 11 
ye 966; Clements v. Loggins, 2 Ala. 

Ariz.—Wiser v. Lawler, 7 Ariz. 163, 
624P 695. 

Ark.—Bates vy. Duncan, 64 Ark. 339, 
42 SW 410, 62 AmSR 190. 

Cal.— Conway v. Hart, 129 Cal. 480, 
62 P 44;.Bigelow v. Ballerino, 111 
Cal. 559, 44 P 307; Breeze v. Brooks, 
WA Cale 169) (9 °P..670>11 P8853) Smith 
v. Penny, 44 Cal. 161; Martin v. 
Zellerbach, 38 Cal. 300, 99 AmD 365; 
Davis v. Davis, 26 Cal. 23, 85 AmD 
157; Boggs v. Merced Min. Co., 14 
Oe 279; Burritt v. Dickson, 8 Cal. 


Colo.—Birech v. Steppler, 11 Colo. 
400, 18 P\ 530; Griffith v. Wright, 6 
Colo. 248; Patterson y. Hitchcock, 3 
Colo. 533. 

Conn.—New York Fidelity,  etc., 
Co. v. Palmer, 91 Conn. 410, 99 A 
1052; Keifer v. Bridgeport, 68 Conn. 
401, 36 A 801; McCaskill y. Connecti- 
cut Sav. Bank, 60 Conn. 300, 22 A 
568, 25 AmSR 323, 3 LRA 7387; Clin- 
ton v. Haddam, 50 Conn. 84; Farist’s 
App., 39 Conn. 1503° Welch’ v. Sey~ 
mour, 28 Conn, 387; Preston v. Mann, 
25 Conn. 118; Whitaker v. Williams, 
20 Conn. 98. 

Ga.—Green y. Ellis, 145 Ga. 241, 
88 SE 976; Hawks v. Smith, 141 Ga. 
422, 81 SE 200; Henderson Warehouse 
Co. v. Brand, 105 Ga. 217, 31 SE 551; 
Estes v. Odom, 91 Ga. 600, 18 SE 355; 
Daniel v. Wilson, 91 Ga. 238, 18 SH 
134; Rasberry v. Harville, 90 Ga. 530, 
16 SE 299; Jenkins v. Means, 59 Ga. 
55; Allen v. Solomon, 54 Ga, 483; 
Upchurch v. Lewis, 53 Ga. 621; Davis 
v. Bagley, 40 Ga. 181, 2 AmR _ 570. 

Ida.—Houser v. Austin, 2 Ida. 
(Hasb.) 204, 10 P 37. 

Ill—Hutson v. Wood, 263 Ill. 376, 
105 NE 343, AnnCas1915C 587; Fay 
v. Slaughter, 194 Ill. 157, 62 NE 592, 
88 AmSR# 148" [rey 94 °T1l. A. 1111; 
Weber v. Hertz, 188 Ill. 68, 58 NE 
676 {aff 87 Ill. A. 601]; Wright v. 
Stice, 173 Ill. 571, 51 NE 71; Weaver 
v. Peasley, 163 Ill. 251, 45 NE 119, 
54 AmSR 469; Gillespie v. Gillespie, 
159 Ill. 84, 42 NE 305; Murphy v. 
Battle, 155 Ill. 182, 40 NE 470; Reiss 
v. Hanchett, 141 Ill. 419, 31 NE 165; 
Halloran v. Halloran, 137 Ill. 100, 27 
NE 82; Winslow v. Cooper, 104 Ill. 
235; Gray v. Agnew, 95 Ill. 315; 
Pease v. Trench, 98 Ill. A. 24 [aff 
197 Ill. 101, 64 NE 368]; Weigley v. 
Gray, 91 Ill. A. 435; Ullman v. Eg- 
gert, 30 Til. A. 310; Dinet y. Hilert, 
TS SAA 59: 

Ind.—Weston Paper Co. v. Pope, 
155 Ind. 394, 57 NE 719, 56 LRA 899; 
Hays v. Reger, 102 Ind. 524, 1 NE 
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d. Knowledge of Facts—(1) In Gen- 
Knowledge of the truth as to the material 
facts represented or concealed is generally indis- 
pensable to the application of the doctrine of equi- 


unless the ignorance of the party 


386; Anderson vy. Hubble, 93 Ind. 570, 
47 AmR 394; Buck v. Milford, 90 Ind. 
291; Koons v. Davis, 84 Ind, 387; 
Patterson vy. Nixon, 79 Ind. 251; Rob- 
bins v. Magee, 76 Ind. 381; Hosford 
v. Johnson, 74 Ind. 479; Lee yv. Tem- 
pleton, 73 Ind. 315: Lash v. Ren- 
dell, 72 Ind. 475; Hudson y. Dens- 
more, 68 Ind. 391; Long v. Anderson, 
62 Ind. 537; Stewart v. Hartman, 46 
Ind. 331; Greensburgh, etc., Turnp. 
Co. v. Sidener, 40 Ind. 424; Fletcher 
v. Holmes, 25 Ind. 458; Junction R. 
Co. v. Harpold, 19 Ind. 347; Morrison 
v. Weaver, 16 Ind. 344; Gatling v. 
Rodman, 6 Ind. 289; Ellis v. Diddy, 
1 Ind. 561; State v. Holloway, 8 
Blackf. 45; Underwood v. Deckard, 
34 Ind. A. 198, 70 NE 383; Hammond 
v. Evans, 23 Ind. A. 501, 55 NB 784; 
Huffman y. State, 21 Ind. A. 449, 52 
NE 713, 69 AmSR 368. 

Ind. T.—Robinson y, Nail, 2 Ind. 


DOO Ses 2 SW aan 
Iowa.—Johnson y. Farmers’ Ins. 
Co., 168 NW 264; Waterloo, etc., R. 


Co. v. Harris, 180 Iowa 149, 161 NW 
69; Jahnke v. Seydel, 178 Iowa 363, 
159 NW 986; Lake City v. Fulkerson, 
122 Iowa 569, 98 NW 376; Griffith v. 
Bergeson, 115 Iowa 279, 88 NW 451; 
Baldwin v. German Ins. Co., 113 Iowa 
314, $5 NW 26, 86 AmSR 875; Kirch- 
man y. Standard Coal Co., 112 Iowa 
668, 84 NW 939, 52 LRA 318; Grumme 
v. Firminich Mfg. Co., 110 Iowa 505, 
81 NW 791; Carnes vy. Mitchell, 82 
Iowa 601, 48 NW 941; Van Horn v. 
Overman, 75 Iowa 421, 39 NW 679; 
Watters v. Connelly, 59 Iowa 217, 13 
NW 82; Decorah Woolen Mill Co. v. 
Greer, 49 Iowa 490; Morris v. Sar- 
gent, 18 Iowa 90. 

Kan.—Chellis y. Coble, 87 Kan, 558, 
Sead 505; Clark v. Coolidge, 8 Kan. 
189. 

Ky.—War Fork Land Co. v. Mar- 
cum, 180 Ky. 352, 202 SW 668; Bur- 
nett v. Miller, 174 Ky. 91, 191 SW 
659; Bannon vy. Patrick Bannon Sewer 
Pipe Co., 136 Ky. 556, 566, 119 SW 
1170, 124 SW 843 [quot Cyc]; Ford 
vy. Mayo, 91 Ky. 88, 15 SW 2, 12 Kyl 
665; Honore vy. Dougherty, 4 Bibb 
280; Shipp v. Swann, 2 Bibb 82; Crow 
v. Brown, Ky. Dec. 102; Dean v. 
Skinner, 3 KyL 336. 

La.—Drysdale’s Suce., 130 La. 167, 
57 S 789; Landry v. Landry, 105 La. 
362, 29 S 900; Carroll v. Cockerham, 
38 La. Ann. 813; Levy v. Ward, 33 
La. Ann, 10338. 

Me.—Stubbs v. Pratt, 85 Me. 429, 
27 A 341; Copeland v. Copeland, 28 
Me. 525. 

Md.—Lamotte v. Wisner, 51 Md. 
543; Hambleton v. Central Ohio R. 
Co., 44 Md. 551; Howard v. Carpenter, 
11 Md. 259, 

Mass.—Commercial Nat. Bank v. 
Bemis, 177 Mass. 95, 98 NE 476; 
Brown v. Baron, 162 Mass. 56, 37 NE 
TT Ad eA RW ools) DICCh LV.t ELUtGn= 
ings, 144 Mass. 561, 12 NE 192; Proc- 
tor y. Putnam Mach. Co., 137 Mass. 
159; Charleston v. Middlesex County, 
109 Mass. 270; Pierce v. Chace, 108 


Mass. 254; Andrews v. Lyons, 11 
Allen 849; Newcomb v. Stebbins, 9 
Mete. 540. 


Mich.—Murray v. Rugg, 116 Mich. 
519, 74 NW 878; Northern Michigan 
Lumber Co. v. Lyon, 95 Mich. 584, 


55 NW 438; Tinsman vy. Monroe 
County, 90 Mich. 882, 51 NW 460; 
Wilbur v. Stoepel, 82 Mich. 344, 46 


NW 724, 21 AmSR 568; Van Ness v. 
Hadsell, 54 Mich. 560, 20 NW 585; 
Chicago, etc., R. Co v. Auditor-Gen., 
58 Mich. 79, 18 NW 586; Bringard 
vy. Stellwagen, 41 Mich. 54, 1 NW 909. 
Minn.—Kretz v. Fireproof Storage 
Co., 133 Minn. 285, 158 NW _ 3:97; 
Demaris v. Rodgers, 110 Minn. 49, 
124 NW 457; Norman v. Hckern, 60 
Minn. 531, 638 NW 170; Judd v. 
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\ 
against whom the-estoppel is claimed was the result 
of gross negligence 37 or otherwise involves gross 
culpability,*® as where he is consciously ignorant of 
the facts at the very time of professing full know]- 


Arnold, 31 Minn. 430, 18 NW 151. 

Miss.—Thomas vy. Romano, 82 Miss. 
256;) 1383.18) .969: Tllinois, Cent. Ry Co. 
v. Le Blanc, 74 Miss. 626, 21 S 748; 
Houston y. Witherspoon, 68 Miss. 
188, 1905. SoS..5 15. 

Mo.—Oldham y. Wade, 273 Mo. 231, 
200 SW 1053; Orchard v. Wright- 
Dalton-Bell Anchor Store Co., 197 
SW 42; Freeland v. Williamson, 220 
Mo. Oyiligt 119 SW 560; Lack vy. Brecht, 
166 Mo. 242, 65 SW 976; Byers v. 
Jacobs, 164 Mo. 141, 
Brameil v. Adams, 
Sw 931; Longworth vy. Aslin, 106 
Mo. 155, 17 SW 294; Blodgett v. 
Perry, 97 Mo. 263, 10 SW. 891,-10 
AmSR 307; Frederick y. Missouri 
River, etc., R. Co., 82 Mo. 402; Burke 
v. Adams, 80: Mo. 504, 50 AmR 510; 
Acton v. Dooley, 74 Mo. 63 [rev 6 
Mo, A. 323]; Smith v. Hutchinson, 61 
Mo. 83; Northrup v. Colter, 150 Mo. 
A. 639, 131 SW 364; Smith v. Dowling, 
85 Mo. A. 514; Grabill v. Bearden, 
62 Mo,,A. 459; St. Joseph vy. Dillon, 
61 Mo. A, 317. 

Mont.—Rausch v. Rausch, 14 Mont. 
B20, 030) by abo, 

Nebr.—Lincoln City v. McLaughlin, 
79 Nebr. 74, 112 NW 363; McGinley 
v. Brechtel, 95 NW 32; Decker v. 
Decker, 64 Nebr. 239, 89 NW 795; 
Union State Bank v, Hutton, 62 Nebr. 
664, 87 NW 533; Foss v. Streator, 
57 Nebr. 389, 77 NW 764; Hamilton 
v. Home F. Ins. Co., 42 Nebr. 883, 
61 NW 93; Nash vy. Baker, 40 Nebr. 
294, 58 NW 706; Scharman v. Schar- 
man, 38 Nebr. 39, 56 NW 704. 

N. H.—Rice v. ‘Connelly, TMipalNgesaiteles 
382, 52 A 446; Allen v. Shaw, 61 N. 
igh 95; Smith v. Gibbs,i44 N. H. 335; 
Odlin v. Grove, 41 N. H. 465, 77 AmD 
773; Watkins v. Peck, 13 N. H. 360, 
40 AmD 156. 

N. J.—Markley v. Camden Safe 
Deposit, etc., Co, 74.N. J. Eq. 279, 
69 A 700; Vreeland v. Vreeland, 49 
N. J. Eq.: 322, 24 A 551; Perkins. v. 
Moorestown, etc., ,'Turnp. Co., 48 N. 
-J. Eq. 499, 22 A 180; Besson v. Eve- 
land, 26 N. J. Eq. 468; Crawford v. 
1 BeehOH, LON. dz Wg. 458. 

N. Wee H, Rugg,Co. v. Ormrod, 
198 N. Y. 119, 91 NE 366; Jenks v. 
Quinn 137 oN, Yo.228,.93 NE 376 Laff 
61 Hun 427, 16 NYS 240]; Viele v. 
Judson, 82 N.. Y. 32- Loverr Costello 
‘v. Meade, 55 HowPr 356]; Malloney 
v. Horan, 49 N. Y. 111, 10 AmR 335; 
‘Finnegan y. Carraher, 47 N. Y. 493 
fait, 261). Barb, «202712 esCallahan dav, 
Switchmen’s Union of North Amer- 
ica, 189 App..Div. 5, 177 NYS, 351; 
Jones v. Garrigues, 75 App. Div. 539, 
78 NYS 400; Mulrein v. Weisbecker, 
37 App. Div. 545, 56 NYS 240; Jones 
v. Duerk, 25 App. Div, 551, 49 NYS 


987; Hayden v. Matthews, 4 App. 
Diy, 838, 38 NYS 905 [aff 158 -N.x Y. 
735 mem, 53 NE 1126 mem]; Adams 


v. Albert, 87 Hun 471, 34 NYS 328 
[rev on other grounds 155 N. Y. 356, 
49 NE 929, 68 AmSR 675]; Bowditch 
VeaeeAyrault, 63 buns 23.007 4NYS: 2st 
{mod on other grounds 138 N. Y. 
222, 33 NE 1067]; Gouverneur vy. 
National Ice Co., 57 Hun 474, 11 NYS 
87, 25 AbbNCas 276; Platt v. Grubb, 
41 Hun 447; McCulloch v. Wellington, 
21 Hun 5; Tilton v. Nelson, 27 Barb. 
595; Martin v. Martin, 1 Misc. 181, 
20 NYS 685; Gennerich v. Ulrich, 12 
WOES) BEY 

N. C.—Bishop y. Minton, 112 N. C. 
524, 17 SE 436; Estis v. Jackson, 111 
N. C. 145, 32 AmSR 785; Holmes vy. 
Crowell, 73 N. C. 613, 629; Tilghman 
v. West, 43 N. C. 183. 

Oh.—Buckingham y. Smith, 10 Oh. 
250) Sackett v. Kellar, 22 Oh. St. 


Pa.—F lynn v. Parker, 256 Pa, 186, 
100 A 741; Tustin v. Philadelphia, 
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ete.,, Coal, “ete.,, Co., 250 Pa. 425, 95 
A 595; In re Kimmel, 226 Pa. 47, 
75 A 28; Harrington v. Stivanson, 
210 Pa. 10, 59 A 268; In re Miller, 
159 Pa. 562, 28 A 441; Jutte v. Hutch- 
inson, 189 Pa, 218, 42 A 123; Hays 
Vv. Hays, 179. Pa. 2:01; 386.4 sit; Sen- 
singer v. Boyer, 153 Pa. 628, 26 A 
222; Wright’s App., 99 Pa. 425; David- 
son v. Barclay, 63 Pa. 406; Newman 
v. Edwards, 34 Pa. 32; Harlan v. Har- 
lan, 15 Pa. 507, 53 AmD 612; Robin- 
son; WV... Justices, 2° Penriec& Weald, 0 28 
AmD 407; Enterprise Transit Co. v. 
Hazelwood Oil Co., 20 Pa. Super. 127; 
Keenan v. Van Dusen, 19 Pa. Co. 282; 
Perrine vy. Holcomb, 3 LuzLegReg 
32. 

R. I.—Stone v. Engstrom, 19 R. I. 
BO1E coe Ano 16. 

S. C.—Gaston v. Brandenburg, 42 
S. C. 348, 20 SEH 157; Bull v. Rowe, 
BP Sy Co 355; Snelgrove v. Snelgrove, 
4 8. C. Ha. O74. 

S. D—Street v. Elkton Farmers’ 
He Co:,,,'30. 8; D601, 916035 146, NW 
1077 [cit Cyc]; Hickelberg vy. Soper, 
1S. D. 568, 47 NW 953. 

Tenn.—Parkey  v. Ramsey, 111 
Tenn, 302, 76. SW . 812% “Collins vy. 
Williams, 98 Tenn. 525, 41 SW 1056; 
Taylor v. Nashville, etc., R. Co., 86 
Tenn, 228, 6 SW 393; Allen v. West- 
brook, 16 Lea 251; Young vy. Young, 
12 Lea 335; Simpson v. Moore, 5 Lea 
372; Webb v. Brandon, 4 Heisk. 285; 
Morris v. Moore, 11 Humphr. 433; 
Shultz v. Elliott, 11 Humphr. 183. 

Tex.—Smith v. Miller, 66 Tex. 74, 
17 SW 399; Turner v. Ferguson, 58 
Tex. 6; Reagan v. Holliman, 34 Tex. 
403; Lewis v. San Antonio, 7 Tex. 
288; International, etc, R. Co. v. 
Kansas City Produce Co., (Civ. A.) 
200 SW 254; Trammell v. Neiman- 
Marcus! i\©o,,.-(Civ. gh.) 179. Sw 2k 
Marks v. Jones, (Civ. A.) 154 SW 
618; Bender v. Brooks, (Civ. A.) 130 
SW 653; Davis v. Bingham, (Civ. A.) 
46 SW 840; Florida Athletic Club v. 
Hope Lumber Co., 18 Tex. Civ. A. 861, 
44 SW 10; Stratton-White Co. v. 
Castleberry, 15 Tex, Civ. A. 149, 38 
SW 835; Daugherty v. Yates, 13 Tex. 
Civ. A. 646, 35 SW _9387; Smith v. 
Huckaby, 4 Tex. Civ. A. 80, 23 SW 
OOK Shattuck v. McCartney, 19 Nex. 
A. Civ. Cas. § 557. 

Utah.—Centennial Eureka Min. Co. 
Vin daubCGountya722y)U tahy 395.462 6e 
1024; Norton v. Tufts, 19 Utah 470, 
57 P 409; Brigham Young Trust Co. 
v. Wagener, 12 Utah 1, 40 P 764. 

Vt.—Lyndon Mill Co. v. Lyndon 
Literary, etc., Inst., 63 Vt. 581, 22 A 
575, 25 AmSR 788; Kelley v. Seward, 
51 Vt. 486; Thrall v. Lathrop, 30 Vt. 
307, 78 AmD 306; Strong y. Ells- 
worth, 26 Vt. 366. 

Va.—Mercantile Co-op. Bank v. 
Brown, 96 Va. 614, 32 SEH 64; Hale v. 
Hale, 90 Va. 728, 19 SE 739; Taylor 
wir Cussen, P90, Vay fOsm AE SHeiai 
Hughes v. Harvey, 75 Va. 200. 

Wash.—Gates v. Gregory, 91 Wash. 
151, 157 P 470; McAlpin v. Kohler, 
164 P 755; Bardsley v. Sternberg, 17 
Wash. 243, 49 P 499; Girault v. A. P. 
Hotaling Co., 7 Wash. 90, 34 By 471. 

W. Va.—Cautley v. Morgan, 51 W. 
Va. 304, 41 SE 201. 

Wis.—Bachmeyer, v. Mutual Re- 
serve Fund, 87 Wis.: 325; Long v. 
Davidson, 77 Wis. 509; Fay v. Tower, 
58 Wis. 286, 16 NW 558; Le Saulnier 
v. Loew, 53 Wis. 207, 10 NW 145; 
Anderson vy. Coburn, 27 Wis. 558. 

Wyo.—Hogan vy. Peterson, 8 Wyo. 
549, 9 P 162. 

Eng. —Lynch v. London Sewer 
Comrs., 32 Ch..D. 72; Exp. Davies) 
LSMChy Days Gi Hindustan, ete., Bank 
y. Alison, L. R. 6 G P. 54, 

Ont.—McGee v. Kane, 14 Ont. 226; 
Wallace v. Orangeville, HwOntars 3 


edge of them.*® 
that the knowledge should be actual if the cireum- 
stances are such that a knowledge of the truth is 
necessarily imputed tothe party sought to be es- 


[§ 126 


It is not, however, indispensable 


Hunt v. McArthur, 24 U. C. Q. B. 254; 
Miller v. Thomas, 11 U. C. Q. B. 302; 
Bays v.. Ruttan, 6 U. C. Q. BB. 263. 

[a] Declarations as to boundaries 
with which he was unfamiliar will 
not estop a landowner, since he never 
understandingly admitted that his 
title did not cover the land in ques- 
tion. Hayden vy. Mathews, 4 App. 
Div. (338, 38° N¥Sv905) [afi 153: iNe YX 
735 mem, 53 NE 1126 mem]. 

[b] Deficiency in quantity of land. 
—If at the time of purchasing a tract 
of land a purchaser was aware of a 
deficiency in the quantity but be- 
lieved it to be much less than it 
really was, and did not ascertain the 
true extent of the deficiency until 
afterward, he would not be estopped 
from seeking redress from the ven- 


dor. Estes v. Odom, 91 Ga. 600, 18 
SE 355. ; 
[ec] Invalidity of will.—A devisee 


who has joined in a suit for partition 
and has been defeated is not thereby 
estopped from contesting the validity 
of the will on the ground that the 
testator was of unsound mind, if at 
the time the partition suit was 
brought ke had no notice of such 
mental unsoundness of the testator. 
Lee v. Templeton, 73 Ind. 815. 

[d] Where there is no relation of 
trust or contract between the parties 
it is of the essence of an estoppel in 
pais that the party against whom it 
is set up should have knowledge of 
the facts at the time of the conduct 
by which it is claimed'he is estopped. 
Ullman v. Eggert, 30 Ill. A. 310. 

[e] Expressions of satisfaction 
by a party unaware of mistakes or 
fraud practiced upon him will not be 
allowed to prejudice his~ rights. 
Shipp v. Swann, 2 Bibb (Ky.) 82. 

[f] Joinder of wife in fraudulent 
conveyance.—Where a wife, in pur- 
suance of a separation agreement 
whereby she has agreed to execute 
releases of her dower right in her 
husband’s real estate and whereby all 
her rights to payment thereunder are 
to be forfeited in case of her refusal 
to execute such releases, joins in 
conveyances of her husband’s real 
estate, made for the purpose of de- 
frauding his creditors, of which cir- 
cumstances she has no knowledge, 
she is not estopped by her act from 
thereafter attacking the validity of 
the conveyances. Carpenter v. Os- 
borns7f02 (Ns fYb52, 505 Ni 8232 

[el] Transfer of corporate assets. 
—A trustee of a financially embar- 
rassed corporation, acting as secre- 
tary pro tempore at a meeting of the 
trustees at which a resolution is 
passed to transfer the company as- 
sets, is not estopped by such action 
to urge that the company is not a 
bona fide holder of his fraudulently 
induced note which was among such 
assets, where he did not know. of its 
transfer to the company. Gates vy. 
Gregory, 91 Wash. 151, 157 P 470. 

37 HU S.c Wi ee Wilson, 214 Fed. 
630 [aff 227 Fed. 827]; Birch v. Step- 
pler, 11 Colo. 400, 18 P 530; Griffith 
v. Wright, 6 Colo. 248; Patterson v. 
Hitchcock, 3 Colo. 533: Wright v. 
SticeshL73e Lee 7 deh NE 71. 

38. U. S. v. Lee Wilson, 214: Fed. 
630 [aff 227 Fed. 827]; and cases 
infra § 129 note 49. 


39. Conn.—Preston vy. Mann, 25 
Conn, 118. : 
Mich.—Stone_ v. Covell, 29 Mich. 


359; Beebe v. Knapp, 28 Mich. 53. 
Tenn. —Deaderick v. Mitchell, 6 
Baxt. 35; Merriwether vy. Larmon, 3 
Sneed 447, 

ah ped Oe ea v. Bridge, 42 Vt. 


Eng.—Evans v. Edmonds, 13 C. B. 


777, 76 ECL 777, 138 Reprint 1407. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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[§ 127] 
Person Claiming Estoppel.** 


and of the interest of the person 


40. U. S.—Leather Manufacturers’ 
Nat. Bank v. Morgan, 117 U. S. 96, 
6 SCt 657, 29 L. ed. 811; Morgan v. 
Chicago, (etc: Ry Co,,, 96s. Sa) G16; 
ew die Od, Ads) COOKE IV. Us, Sy 91 
U. S. 389, 23 L. ed. 287; U. S. Bank 
v. Georgia Bank, 10 Wheat. 333, 6 
L. ed. 334. 

Conn.—New York Fidelity, etc., 
Co. v. Palmer, 91 Conn. 410, 99 A 
1052. 

Hawaii.—Magoon vy. Lord Young 
Engineering Co., 22 Hawaii 327. 

Ill.—MclIntire vy. Yates, 104 Ill. 491; 
Stone v. Great Western Oil Co., 41 


Til. 85. 

Ind.—Taylor v. Griner, 55 Ind, A. 
617, 104 NE 607. 

Iowa.—Davenport Cent. R. Co. v. 
pavcnnort Gas Light Co., 43 Iowa 

Ky.—Ligon v, Mirton, 125 SW 304. 


Mass.—Swett v. Boyce, 134 Mass. 
381; Wright v. Newton, 130 Mass. 
552; Morse v. Dearborn, 109 Mass. 


593; Zuchtman y. Roberts, 109 Mass. 
53, 12 AmR 668, 

Mich.-—Harlow vy. Marquette, ete., 
R. Co., 41 Mich. 336, 2 NW 48; Pay- 
ment v. Church, 38 Mich. 776. 

Minn.—Macomber y. Kinney, 114 
Minn, 146, 128 NW 1001, 130 NW 851; 
Coleman y. Pearce, 26 Minn, 123, 1 
NW 846. 

Miss.-—Madison County vy. Paxton, 
57 Miss. 701. 

N. J.—Midland R. Co. -v. Hitchcock, 
37 N. J. Eq. 549; New York Mut. L. 
Ins. Co., v. Norris, 31 N. J. Eq. 5838. 

N, Y.—Conable v. Smith, 61 Hun 
185, 15 NYS 924. 

Tenn.—Smith v. Cross, 1385 Tenn. 
159, 140 SW 1060; Simpson vy. Moore, 
5, Lea 372. 

' Tex.—Weinstein v. Jefferson Nat. 
Bank, 69 Tex. 38, 6 SW 171; Bender 
v. Brooks, (Civ. A.) 130 SW _ 653. 


Utah.—Hilton vy. Sloan, 37 Utah 
359, 108 P 689. 
Vi.—Greene v. Smith, 57 Vt. 268; 


Louks v. Kenniston, 50 Vt, 116. 

Wis.—Somers y. Milwaukee Ger- 
mania Nat. Bank, 152 Wis. 210, 138 
NW 713. 

Eng.—Jarrett v. Kennedy, 6 C. B. 
319, 60 ECL 319, 136 Reprint 1274. 

[al What a person is bound to 
know has regard to his particular 
means of knowledge and to _ the 
nature of the representation, and is 
then subject to the test of the knowl- 
edge which a man paying that atten- 
tion which every man owes to his 
neighbor in making a representation 
would have acquired in the particular 
case by the use of such means. 
Doyle v. Hort, 4 L. R. Ir. 661 [quot 
Bigelow Est. (5th ed) p 611). 

41. Conn.—Preston vy. Mann, 25 
Conn. 118. 

Me.—Martin v. Maine Cent. R. Co., 
83 Me. 100, 21 A 740. 


Mass.—Morse v. Dearborn, 109 
Mass. 593. ’ 
Mich—Stone_ v. Covell, 29 Mich. 


359: Beebe v. Knapp, 28 Mich, 53. 

Mo.—Longworth vy. Aslin, 106 Mo. 
155, 17 SW 294. 

N. Y.—Trenton Banking Co. v. 
Duncan, 86 N. .Y. 221;.:Storrs .-v. 
Barker, 6 Johns. Ch. 166, 10 AmD 316. 

Pa.—Chapman v. Chapman, 59 Pa. 
214; Hill v. Epley, 31 Pa. 331. 

Vt.—Twitchell v. Bridge, 42 Vt. 68. 

Eng.—Evans v., Edmonds, 13 C. B. 
777,-76 CL 777, 138 Reprint 1407. 

See also infra § 175 et seq. 

42. See infra § 129. 

Effect of negligence generally see 
infra § 175. 


topped;*° or if he has actively and recklessly in- 
terfered to the prejudice of another;*! or if his ig- 
norance is due to culpable negligence.*? 

(2) Purpose of Inquiry or Interest of 
In order that a per- 
son may be estopped by his declarations or conduct 
he must have knowledge of the purpose of the in- 
quiry, in response to which his statement was made 
claiming the es- 
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toppel.*# 
[§ 128] (3) 
(a) In General. 


estopped is due 


43. Silence generally see infra 


U. S.—Farmers’, etce., Bank v. 
Farwell, 58 Fed. 633, 7 CCA 391; 
Parkhurst v. Kinsman, 18 F. Cas. No. 
10,757, 1 Blatchf. 488 [aff 18 How. 
289, bog te COs so80 1s 
Cal.—Breese v. Brooks, 97 Cal. 72, 
31 P 742, 22 LRA 257. 
Conn.—Farist’s App., 39 Conn. 150; 
Walker y. Vaughn, 33 Conn. 577. 
Ind.—Cravens v. Kitts, 64 Ind. 581. 
Iowa.—Near vy. Green, 113 Iowa 
647, 85 NW 799; Kirchman v. Stand- 
ard Coal Co., 112 Iowa 668, 84 NW 
939; Chicago, etc., R. Co. v. Porter, 
72 Iowa 426, 34 NW 286; Watters v. 
Connelly, 59 Iowa 217, 13 NW 82. 
Me.—Fountain v. Whelpley, 77 Me. 
132; Allum v. Perry, 68 Me. 232. See 
also Sullivan v. Park, 33 Me. 438 
(to the effect that the declarations 
must be made to one who has a right 
to know the relation of the party 
making the declarations to the prop- 


erty). 
Md.—Shipley v. Fox, 69 Md. 572, 
16..A. 275, 


Mass.—Pierce vy. Andrews, 6 Cush. 


4, 52 AmD 748. 

Mich.—Robb yv. Shephard, 50 Mich. 
189, 15 NW. 76. 

Minn.—Erickson vy. Roehm, 33 
Minn, 538, 21 NW 861. 

N. Y.—Friedlander v. Delaware, 


etc., Canal; Co,,,13-NYS, 3238. 
Okl.—Friar y. McGilbray, 45 Okl. 
597, 601, 146 P 581 [quot Cyc]. 
Pa.—Keating v. Orne, 77 Pa. 89. 
went Wie nest er v. Greer, 5 Humphr. 
Vt.—Wheeler vy. Canipbell, 68 Vt. 
98,.34 A 35;,Durant.v. Pratt, 55 sVt. 


270; Bates v. Leclair,. 49 Vt. 229; 
Hackett v. Callender, 32 Vt. 97; 
Wakefield yv. Crossman, 25 Vt. 298; 


Wooley v. Chamberlain, 24 Vt. 270. 
[a] Where a person is inquired of 
as to a matter in respect to which 
his answer may affect his pecuniary 
interests, he has a right to know 
whether the person making the in- 
quiry has an interest which entitles 
him to make it and what the object 
of the inquiry is and that his answer 
will be relied on. Uniess correctly 
informed upon these points, his an- 
swers will not affect his legal rights 


or pecuniary interests. Hackett v. 
Callender, 32 Vt. 97. 
45. Cal.—Breeze v. Brooks, 71 Cal. 


169, 9 P 670, 11 P 885. 

Conn.—Clinton v. Haddam, __ 50 
Conn. 84; Blake Crusher Co. v. New 
Haven, 46 Conn. 473; Preston v. 
Mass., 25 Conn. 118. 

Il].—Tillotson v. Mitchell, 111 Ill. 
518; Gray v. Agnew, 95 Ill. 315; Fol- 
lansbee v. Parker, 70 Ill. 11. 

Ind.—-Pitcher v. Dove, 99 Ind. 175; 
Buck v. Milford, 90 Ind. 291; Robbins 
v. Magee, 76 Ind. 381; Marion, etc., 
Gravel Road Co. v. McClure, 66 Ind. 
468; Stewart v. Hartman, 46 Ind. 331. 

Iowa.—Van Horn y. Overman, 75 
Iowa 421, 39 NW _ 679; Decoral 
Woolen Mill v. Greer, 49 Iowa 490; 
Hager v. Burlington, 42 Iowa 661. 

Ky.—Kenyon Realty Co. v. National 
Deposit Bank, 140 Ky. 133, 130 SW 
965, 31 LRANS 169; Bannon v. Ban- 
non Sewer Pipe Co., 136 Ky. 556, 119 
Sw 1170, 124 SW 843; Ford Lumber, 
ete, Co. v. Cress, 1382 Ky. 317, 318, 
116 SW 710 [cit Cyc]; Lively v. Ball, 
8 Dana 312. 

La.—Soules v. Soules, 104 La. 796, 
29 S 342. 

Me.—Dixfield v. Newton, 41 Me. 
221, 


nocent mistake.*® 
to the contrary, 


[210.5.] 1125 


Effect of Ignorance or Mistake— 
No estoppel arises where the rep- 


resentation or conduct of the party sought to be 


to ignorance founded upon an in- 
And while there is authority 


“° the weight of authority is that 
the acts and declarations of a party based upon 
an Innocent mistake as to his legal rights will not 


Md.—Tongue v. Nutwell, 17 Md. 
212, 79 AmD 649. 
Mass.—Wright v. Newton, 130 


Mass. 552; Liverpool Wharf vy. Pres- 
cott, 7 Allen 494; Brewer v. Boston, 
ete., R. Corp., 5 Mete. 478, 39 AmD 


584, 70 NW 1106. 

Minn.—Ward yv. Dean, 69 Minn. 466, 
72 NW 710. 

Miss.—Yazoo Lumber Co. v. Clark, 
48 S 516; Illinois Cent. R. Co. v. La 
Blane, 74 Miss. 626, 21 S 748; Evans 
ae Miller, 58 Miss. 120, 38 AmR 


Mo.—Huffman vy. Nixon, 152 Mo. 
303, 53 SW 1078, 75 AmSR 454; 
Frederick vy. Missouri River, etc., R. 
Co., 82 Mo. 402: Burke v. Adams, 80 
Mo. 504, 58 AmR 510; Acton v. Doo- 
ley, 74 Mo. 68. 

N. J.—Stanwood vy. Beck, 52 A 353. 

N. Y.—Lawrence v. American Nat. 
Bank, 54 N. Y. 482; Marble v. Whit- 
ney, 28 N. Y. 297; Maloney v. Iro- 
quois Brewing Co., 63 App. Div. 454, 
71 NYS 1098 [rev on other grounds 
‘173 N. Y. 3038, 66 NE 19]; Young v. 
Bushnell, 21_N. Y. Super. 1. 

N. C.—Estis v. Jackson, 111 N. C. 
145, 16 SE 7; Holmes v. Crowell, 73 
IN, 7 C2561 350 629), 2 

Oh.—McAfferty v. Conover, 7 Oh. 
St. 99, 70 AmD 57; Fisher v. Stanisic, 
18 Oh. Cir. Ct. N. S. 440. 

Pa.—Stroup v. McCloskey, 10 A 
421; Lawrence v. Luhr, 65 Pa, 236. 


Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572. 
Tenn.—Maloney v. Moore, (Ch. A.) 


42 SW 805. 

Va.—Davis v. Owen, 107 Va. 288, 
58 SE 581, 18 LRANS 728. 

W. Va.—Shelton v. Johnston, 95 SE 
958, 959 [quot Cyc]: Mullins v. 
Shrewsbury, 60 W. Va. 694, 55 SE 
736 [quot Cyc]. ‘ 

Enzg.—Carr v. London, etc., R. Co., 
i DAL Riel DeOn gies 

{a] Ignorance unaccompanied with 
culpability ought to excuse conduct 
and language which would otherwise 
render the author responsible for 
their effect. Preston vy. Mann, 25 
Conn, 118. 

{b] Mutual error regarding a par- 
ticular fact affords no ground for a 
plea of estoppel. Busby v. Busby, 
137 Towa-.01,.) 63,0 114" NW 559 [e1t 
Cyc]; Soules v. Soules, 104 La. 796, 
29 S 342: Dixfield v. Newton, 41 Me. 
221; Crabtree v. Winchester Bank, 
(Tenn.) 67 SW 797. Y 

{c] A mistake due to the failure 
of the adverse party to give certain 
information which it was his duty to 
give will not work an estoppel. Lyon 
v. Travelers’ Ins. Co., 55 Mich. 141, 
20 NW 829, 54 AmR 354. 

Mistake in boundaries see Bound- 
aries §§ 187, 188. 


46. Rogers v. Portland, ete, R. 
Co., 100 Me. 86, 60 A 713, 70 LRA 
574; King v. Stroup, 22 N. M. 241, 


160 P 367; Tilton v. Nelson, 27 Barb. 
GNoE Ys 2595; 

[a] Reason for this view.—‘‘The 
presumption is that every person 1s 
acquainted with his own rights, pro- 
vided he has had reasonable oppor- 
tunity to know them; and nothing 
ean be more liable to abuse than to 
permit a person to reclaim property, 
in opposition to all the equitable cir- 
cumstances stated, upon the mere 
pretense that he was at the time 
ignorant of -his title.” Martin v. 
Maine Cent. R. Co., 83 Me. 100, 21 A 
740. 


a 
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estop him to assert the same,‘? especially where 
every fact known to the party sought to be estopped 
is equally well known to the party setting up the 


estoppel.*$ 
[§ 129] 


47. Ala.— Cameron vy. Cameron, 95 
Ala, 344, 10 S 506. 
Cal.—Ludom v. Ham, 48 P 222. 
Ga.—Davis v. Bagley, 40 Ga. 181, 
abyiiecr NUL 


2 AmR 570. 
Ill.—Holecomb y. Bceynton, 

294, 37 NE 10381 [aff 49 Ill. A. 503]. 
Ky.—Craig v. Faker, Hard. 281. 
La.—Wells v. Blackman, 121 La. 


394, 46 S 437; Brian v. Bonvillain, 111° 


Mary 44ri3b S 632° 

Md.—Tongue v. Nutwell, 17 Md. 
212, 79 AmD 649; Lammot v. Bowly, 
6 Harr. & J. 500. i 

Mich.—Blount v. Eames, 150 Mich. 
35, 113 NW 589; Smith v. Sprague, 
119 Mich. 148, 77 NW 689, 75 AmSR 
384; Gorham y. Arnold, 22 Mich. 247. 

Mo.—Huffman vy. Nixon, 152 Mo. 
3038, 58 SW 1078, 75 AmSR 454, 

N. Y.—De Lancey y. Ganong, 9 N. 
Y. 9 [aff 12 Barb. 120]; Bowery Sav. 
Bank y. Belt, 66 Hun 57, 20 NYS 746; 
Cooke v. De Giaw, 55.N. Y. Super. 
548, 14 NYSt 727 [aff 112 N. Y. 658, 
20 NE 412]. 

N. C.—Estis v. Jackson, 111 N. C. 
145, 16 SE 7, 32 AmSR 784. 

Oh:—Eggers y. Reemelin, 10 OhS& 
CP. 588, 8 OhNP 352. 


Pa,—Harlan vy. Harlan, 15 Pa, 507,, 


53 AmD 612. 

Tenn.—Davis v. Home Ins. Co., 127 
Tenn. 330, 339, 155 SW 131, 44 LRANS 
626 [quot Cyc]. 

W. Va.—Mullins vy. Shrewsbury, 60 
W. Va. 694, 699, 55 SE 736 [quot Cyc]. 

{a] Bule applied.—(1) A party is 
not estopped by a statement of a 
conclusion of law upon undisputed 
facts. Cameron v. Cameron, 95 Ala. 
344, 10 S 506; McKeen v. Naughton, 
88 Cal. 462, 26 P 354; North Ave. 
Bldg vete., Assoc, >v..’ Huber, 11.) 
121 NE 721; Blount v. Eames, 150 
Mich. 35, 113 NW 589; Norton v. 
Coons, 6 N. Y. 38; Brewster v. Strik- 
er, 2 N. Y. 19; Estis v. Jackson, 111 
N, C. 145, 16 SE 7, 32 AmSR 784. (2) 
Estoppel in pais will not bar the as- 
sertion of title to land where the 
representation comes only from one’s 
ignorance of his title arising from 
ignorance of law, and without intent 
to mislead. Mullins v. Shrewsbury, 
60 W. Va. 694, 55 SE 736. (3) One 
who acts in ignorance of his rights 
is not estopped to claim property 
which belongs to him by acting as an 
expert or appraiser in a partition 
proceeding wherein such property is 
divided among others. Wells v. Black- 
man, 121 La. 394, 46 S 437. 

[b] One acting under bad advice 
in adopting wrong proceedings will 
not be estopped thereby. Wright v. 
Douglass, 10 Barb. 97 [rev on other 
grounds 7 N. Y. 546]. 

48. Ill.—Holcomb v. Boynton, 151 
Til. 294, 300, 37 NE 10381. 

La.—Brian v. Bonvillain, 111 La. 
441, 35 S 632. 

Mass.—Whitwell v. Winslow, 134 
Mass. 343. 

AO HStis: VaeeJACKSON. LLL INe re. 
145, 16 SE 7, 32 AmSR 784. 

N. D.—Gijerstadengen v. Van Du- 
zen. 7 N. D. 612, 76°NW 233. 

“Tf bcth parties are equally cog- 
nizant of the facts, and one has acted 
under a mistaken idea of the law, the 
other party cannot say he has been 
deceived thereby, and is entitled to 
an application of the rule, but will 
be considered as having acted upon 
his own judgment solely.” Holcomb 
v. Boynton, supra. 

49. U. S.—Sullivan. v. Colby, 71 
Fed. 460, 18 CCA 193. 

Colo.—Griffith v. Wright, 6 Colo. 248; 
Petterson v. Hitchcock, 3 Colo, 533. 


(b) Willful or Negligent Ignorance. 
Tgnorance or mistake if it arises from culpable neg- 
ligence will not prevent an estoppel.*® 
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be such negligence as amounts to fraud.5° 
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an essential element of equitable 
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118; Whitaker v. Williams, 20 Conn. 98. 
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Patio MMe nea * v. Collins, 40 Iowa 

Me.—Stubbs v. Franklin, etc., R. 
Co., 101 Me. 355, 64 A 625. 

Mo.—Northrup y. Coulter, 150 Mo. 
A, 639, 1381 SW 364. 
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A.) 76 SW 240. 
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and will not prevent an estoppel. 
Bullis v. Noble, 36 Iowa 618; Raley 
v. Williams, 73 Mo. 310; Coventry v. 
Great ‘Hastern. KR: Co., 11 Q:. B, -D. 
776; Slim v. Croucher, 1.De G. EF. 
& J. 518, 62 EngCh 401, 45 Reprint 
462 [aff 2 Giff. (87).  (¢2)/ If-a. man 
makes a misrepresentation as to what 
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he did at one time know, although 
he alleges that at the particular mo- 
ment he had forgotten it, and injury 
ensues, the maker of the misrepre- 
sentation is equally estopped from 
asserting the contrary of his mis- 
representation as if he knew when 
uttering it that it was faise. Raley 
v. Williams, 73 Mo, 310. (38) But it 
has been held that, where an infant 
sixteen years old signed her mother’s 
name to a deed cf property at her 
request, she is not estopped thereby 
in: the absence of intentional fraud 
from afterward claiming the property 
by virtue of the conveyance to her- 
self ten or eleven years previous to 
the execution of such deed, she hayv- 
ing forgotten the first conveyance 
at the time. Spencer v. Carr, 45 N. Y. 
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Maine'Cent. R.Co., 83 Me. 100, 21 A 740. 
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150. Ds-SPe2sh 14S Otl9 4.0 Se, “ed. 
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Co. v. Slocum, 177 Fed. 842, 101 CCA 
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Dredging Co., 177 Fed. 164, 100 CCA 
626;' Clark v. Lyster, 155 Fed, 613, 
84 CCA 27; Davis v. Pryor, 112 Fed. 
274, 50 CCA 579; Kendall y. De For- 
est, 101 Fed. 167, 41 CCA 259; Bon- 
sack Mach. Co. v. Hess, 68 Fed: 119, 
15 CCA 303; Mundy v. Louisville, ete., 
R. Co., 67 Fed. 633, 14 CCA 583; Dods- 


worth y. Hercules Iron Works, 66 
Fed. 488, 18 CCA’ 552; Paxson’ v. 
Brown, 61 Fed. 874, 10 CCA 135; 


Comer y. Felton, 61 Fed. 731,.10 CCA 
28; The Howard Carroll, 57 Fed. 243, 
6 CCA 320; Parlin v. Stone, 48 Fed. 
808; Fuller v. Harris, 29 Fed. 814; 
Willis v. Carpenter, 30 F. Cas. No. 
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Ala.—Mobile Towing, ete., Co. v. 
Lakeland First Nat. Bank, 78 S 797; 
Garner: v: Hall,'122- Ala.’ 221, 25 S$ 
187; Seals v. Carroll, 114 Ala. 511, 21 
S 982; Bain v. Wells, 107 Ala. 562, 
19 S 774; Myers v. Byars, 99 Ala. 
484, 12 S 430; Weaver v. Bell, 87 Ala. 
385, 6 S 298; Jones v.. McPhillips, 
82 Ala. 102, 2 S 468; Leinkauff v. 
Munter, 76 Ala. 194; Prickett v. Si- 
bert, 75 Ala. 315; Ware v. Cowles, 24 
Ala. 446, 60 AmD 482; Pounds  v. 
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Alaska.—Schoenwald y. McDonald, 
5 Alaska 442. 

Ariz.—Campbell v. Shivers, 1 Ariz. 
161,-25° P'S 40: 

Ark.—Moore & McFerrin v. C. F. 
Luehrmann Hardwood Lumber Co., 82 
Ark. 485, 102 SW 385; Miller Lumber 
Co.- v. Wilson, 56° Ark.’*'380, 19 SW 
974; Graham v. Thompson, 55 Ark. 
296, 18 SW 58, 29 AmSR 40; Hope 
Lumber Co. v. Foster, etc., Hard- 
ware Co., 53 Ark. 196, 13 SW 731; 
Mattock vy. Reppy, 47 Ark. 148, 14 SW 
546; Ifranklin v. Meyer, 36 Ark. 96; 
Crump v. Starke, 23 Ark. 131; Prater 
v. Frazier, 11 Ark, 249, 

Cal.—Miller v. More, 170 Cal. 557, 
150 P 775; Lackmann y. Kearney, 142 
Cal. (112,275 PP. 6685." MacDonalaa 
Cool, 134 Cal: 502, 66 P 727; Conway 
v. Hart, 129 Cal. 480, 62 P 44; Bara- 
hart v. Falkerth, 93° Cal, -497,. 29. P 
50; Angell v. Hopkins, 79 Cal. 181, 
21 P 729; Morgan y. Lones, 78 Cal. 
58, 20 P 248; Martin vy. Zellerbach, 
38 Cal. 300, 99 AmD 365; Franklin vy. 
Dorland, 28 Cal. 175, 87 AmD 111; 
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Boggs ‘v. Merced Min. Co., 14 Cal. 
Os ard yo vet ELan tet Gale -a4eae 
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589; Mitchell v. Reed, 9 Cal. 204, 70 
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Colo.—Huston v. Peterson, 38 Colo. 
189, 87 P 1074; Strahl v. Smith, 30 
Colo. 392, 70 P 677; Davis v. Bower, 
29 Colo, 422, 68 P 292; Birsh v. Step- 
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Hitchcock, 3 Colo. 533; Colorado Fuel, 
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41 P 834, 
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Whitaker v. Williams, 20 Conn. 98; 
Middletown Bank v. Jerome, 18 Conn. 
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v. Wollaston, 3 Del. 90; Marvel v. 
Orblip, 3 Del. Ch. 9. 
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62 SE 52; American Freehold Land 
Mortg. Co, v. Walker, 119 Ga. 341, 
46 SE 426; Stewart v. Brown, 102 
Ga. 836, 30 SE 264; Whechel v. Green, 
102 Ga, 118, 29 SE 169; Tillman v. 
Georgia Loan, ete:, Co., 97 Ga. 337, 
22 SE 983; Rives v. Lamar, 94 Ga. 
186; 21 SH 294; Rice v. Warren, 91 
Ga. 759, 17 SE 1030; Wilkins v. Mc- 
Gehee, 86 Ga. 764, 13 SE 84; Roberts 
v. Hinson, 77 > 'Gas 589/32)" Sly "752 
McCune y. McMichael, 29 Ga. 312; 
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Goodson v. Beacham, 24 Ga. 150. 
Ill.—Sutter v. Peoples Gas Light, 
etce., Co., 284 Ill, 634, 120 NE 562; 
Richolson v. Moloney, 195 Ill. 575, 63 
NE 188; Shirk v. Chicago, 195 Ill. 298, 
63 NE 193; Vail v. Northwestern 
Mut. Nat. L. Ins. Co., 192 Ill. 567, 61 
NE 651 [aff 92 Ill. A. 655]; Davis v. 
McCullough, 192 Ill. 277, 61 NE 377; 
Walls v. Ritter, 180 Tll. 616, 54 NE 
565; Weaver v. Peasley, 163 Ill. 251, 
45 NE 119, 54 AmSR 469; Salem Nat. 
Bank v. White, 159 Ill. 136, 42 NE 
312; Gillespie vy. Gillespie, 159 Ill. 
84, 42 NE 305; Washingtonian Home 
v. Chicago, 157 Ill. 414, 41 NE 893, 
a LRA 798; Holcomb v. Boynton, 151 
503]; Penn. Mut. L. Ins. Co. v. Heiss, 
141) Tis 35, 31- NE 138, 33' AmSR. 273; 
Worrell v. Forsyth, 141 Ill. 22, 30 NE 
673; Union Mut. L. Ins. Co, v. Slee, 
123 Dll. 57, 18 NE 222; Ward v. John- 
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84 Ill, 485; Frame v. Badger, 79 Ill. 


441; Ely v. Hanford, 65 Ill. 267; 
Rothgerber v. Dupuy, 64 Ill. 452; 
Hefner v. Dawson, 63 Ill. 403, 14 
AmR 123; Fetrow v. Merriwether, 
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101 Til. A. 443; Bruner v. Campbell, 
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34 NE 865, 39 NE 732; McKinney 
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601; Blue Ridge Marble Co. v. Duffy, 
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ing Co. v. Schuster, 55 Ind. A. 375, 
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29, 161° NW 40; Woods v. Wiison, 
177 Iowa 361, 158 NW 495; Amundson 
v. Standard Printing, etc., Co., 140 
Iowa 464, 118 NW 789; Goodwin v. 
Goodwin, 113 Iowa 319, 85 NW 31; 
Hershey v. Botna Valley State Bank, 
89 Iowa 740, 54 NW 342; Botna Val- 
ley State Bank v. Silver City Bank, 
87 Iowa 479, 54 NW 472; Devore 
v. Jones, 82 Iowa 66, 47 NW 885; 
Van Horn vy. Overman, 75 Iowa 421, 
39 NW 679; Guest v. Burlington 
Opera-House Co., 74 Iowa 457, 38 
NW 158; Warfield v. Marshall Coun- 
ty Canning Co., 72 Iowa 666, 34 NW 
467, 2 AmSR 253; Lamb v. Trow- 
bridge, 71 Iowa 3896, 32 NW _ 394; 


‘Wikenberry v. Edwards, 67 Iowa 14, 


24 NW 570. 

Kan.—Simmons v. Shaft, 91 Kan. 
553, 138 P 614; Dent v. Smith, 76 
Kan, 381, 92 P 307; King v. Mead, 
60 Kan. 539, 57 P 113; Neve v. Allen, 
55 Kan. 638, 41 P 966: Coffelt v. Hol- 
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Jenkins, 65 SW 601, 23 Kyl 1574; 
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v. Michel, 23 La. Ann. 489; Fullerton 
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Co., 195 Mich. 624, 161 NW 894; In- 
ternational Text Book Co., v. Ohl, 
150 Mich. 131, 111 NW 768, 121 AmSR 
612, 183 LRANS 1157; Church v. Case, 
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v. Rutledge, 104 Mich. 289, 62 NW 
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26 .N. J. Eq. 468; Kuhl v. Jersey City, 
23 N. J. Eq. 84; Martin v. Righter. 
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and this rule applies with equal force and effect | as well where the conduct of the party sought to 


LON J Eig: 520. 

N. M.—Dye v. Crary, 13 N. M. 439, 
85 P 1038, 9 LRANS 11386 [aff 208 
U. S. 515,,28 SCt 360, 52... ed. 595, 
and quot Cyc]. 

N. Y.—Brock y. Poor, 216 N. Y. 
387, 111 NE 229; Mattes v. Frankel, 
157 N. Y. 6038, 52 NE 585, 68 AmSR 
804 [aff 65 Hun 203, 20 NYS 145]; 
Geiler v. Littlefield, 148 N. Y. 603, 
43 NE 66 [rev 4 Misc. 152, 23 NYS 
869]; Woodhaven Junction Land Co. 
v. Solly, 148 N. Y. 42, 42 NE 404 [aff 
74 Hun 637, 26 NYS 150]; Welsh v. 
Taylor, 1384 N. Y. 450, 31 NE 896, 18 
LRA 535; Lee v. Tower, 124 N. Y. 
370, 26 NE 943 [mod 58 Hun 240, 12 
NYS 240]; Andrews y. Attna L. Ins. 
Co., 85 N. Y. 334; Winegar v. Fowler, 
83 N. Y. 315; Stryker v. Cassidy, 76 
N. Y. 50, 32 AmR 262; Peo. y. Bank 
of North America, 75 N. Y. 547. [aff 
13 Hun 434]; In re Sharp, 56 N. Y. 
257, 15 AmR 415; Barnard v. Camp- 
bell, 55 N.. Y. 456, 14 AmR 289; Mc- 
Master v. Insurance Co. of North 
America, 55 N. Y. 222, 14 AmR 239; 
Malloney v. Horan, 49 N. Y. 111, 10 
AmR 335; New Orleans Bank v. Mat- 
thews, 49 N. Y. 12; Hart v. Messen- 
ger, 46 N. Y. 253 [rev 2 Lans. 446]; 
Brown v. Bowen, 30 N. Y. 519, 86 
AmD 406; Frost v. Koon, 30 N. Y. 
428; Ford v. Williams, 24 N. Y. 359; 
Chautauqua County Bank v. White, 
6 N. Y. 236, 57 AmD 442 [rev 6 Barb. 
589]; Catskill Nat. Bank v. Lasher, 
1655. App., Div. 548, 151 “NYS 191; 
Fagan v. McDonnell, 115 App. Div. 
89, 100 NYS 641 [rearg den 116 App. 
Div, 923 mem, 102 NYS 1135 mem, 
and aff 191 N. Y. 515 mem, 84 NE 
1112 mem]; Seeber v. People’s Bldg., 
etce., Assoc., 36 App. Div. 312, 55 NYS 
364; McGowan v. Supreme Council 
Catholic Mut. Ben. Assoc., 76 Hun 
534, 28 NYS 177; Syracuse Solar Salt 
Co. v. Rome, etc., R. Co., 67 Hun 153, 
22 NYS 321; Vellum y. Demerle, 65 
Hun 543, 20 NYS 516; Jones v. Mer- 
chants’ Nat. Bank, 55 Hun 290, 8 NYS 
382; Platt v. Grubb, 41 Hun 447; 
Hawley v. Griswold, 42 Barb. 18; 
Carpenter v. Stilwell, 12 Barb. 128; 
Ryerss v. Farwell, 9 Barb. 615; Otis 
vy. Sill, 8 Barb. 102; Martin v. An- 
gell, 7 Barb. 407; Truscott v. Davis, 
4 Barb. 495; Bowers vy. Smith, 5 
Silv. Sup. 107, 8 NYS 226; Duncan 
vy. Berlin, 38 N. Y. Super. 31 [aff 60 
N. Y. 151]; Hitel v. Bracken, 38 N, Y. 
Super. 7; Chapman vy. O’Brien, 34 N. 
Y. Super. 524; Lawrence v. Delano, 5 
N. Y?’ Super. 333; Smith v. Ferris, 1 
Daly 18; Catlin v. Grote, 4 E. D. 
Smith 296; Carland v. Day, 4 E. D. 
Smith 251;’ Reisman v. Silver, 48 
Misc. 399, 95 NYS 483; Van Leeuwen 
v. Fish, 30 Misc. 419, 62 NYS 518, 
Farrell v. Higley, Lalor 87; Dezell 
v. Odell, 3 Hill 215, 38 AmD 628; 
Stephens v. Baird, 9 Cow. 274; Da- 
vison y. Bramly, 2 AlbLJ 49. 

N. C.—Bishop v. Minton, 112 N. C. 


§24,. 17 Si 436; Dameron vy, Esk- 
ridge uw 104-. Ney C.)62h, LT SH 47005 
Johnson v. Woddy, 76 N. C. 397; 


Holmes v. Crowell, 73 N. C. 613; Gill 
vis Denton,;; 71 N:,.C).341,)17 AmR, 8; 
Devries v. Haywood, 64 N. C. 83; 
Devereux v. Burgwyn, 40 N. C. 3513 
Jones v. Sasser, 18 N. C. 452. 

N. D.—Haugen v. Skjervheim, 13 
N. D. 616, 102 NW 311. 

Oh.—Kelley v. Hazzard, 96 Oh. St. 
19, 117 NE 182; Combes v. Chandler, 
83 Oh. St. 178; Rosenthal y. May- 
hugh, 33 Oh. St. 155; McKinzie v. 
Steele, 18 Oh. St. 38; Welty v. Vul- 
gamore, 24 Oh. Cir. Ct. 572; Yanney 
v. ‘Hine, 13-.Qh., Cir. Ct. (585, 5 Oh: 
Cir. Dec. 301; Acklin v. Parker, 10 Oh. 
Gir. Ct. N. S. 248; Cleveland, etc., R. 
Co. v, Reid, 6 OhS&CP 273; Rawson v, 
Bogen, 6 Oh. Dec. (Reprint) 1022, 9 
AmLRee 553 [aff 11 CincLBul 136]. 

Okl.—Williamson - Halsell - Frasier 
Co. v. King, 58 Okl. 120, 158 P 1142. 

Or.—McKinney v. Hindman, 86 Or. 
545, 169 P 98; Larch Mountain Inv. 


|v. Shingler, 30 S. C. 


‘Grigsby v. 


-A.) 188 SW 707; 


Co. v. Garbade, 41 Or. 128, 68 P 6; 
Scott v. Lewis, 40 Or. 37, 66 P 299; 
Hallock vy. Suitor, 37 Or. 9, 60 P 384; 
Parker v. Taylor, 7 Or. 435. 

Pa.—Walker v. Pennsylvania lL. 
Ins., etc., Co., 106 A 795; Perkiomen 
Brick Co. y. Dyer, 187 Pa. 470, 41 A 
326; Comegys v. Russell, 175 Pa. 166, 
34 A 657; Hifert v. Lytle, 172 Pa. 356, 
33 A 573; Irwin v. Patchen, 164 Pa. 
51, 30 A 486; Wessels v. Weiss, 156 
Pa, 591, 27 A 535; McKnight v. Bell, 
135, Pa. 358, 19° A 1036; Wright's 
App., 99 Pa. 425; Weist v. Grant, 71 
Pa. 992 rb. cv. .SLOWwal,ui109. (ea. raLos 
Ream y. Harnish, 45 Pa. 376; Waters’ 
App., 35 Pa.-523, 78 AmD 354; Eldred 
v. Hazlett, 33 Pa. 307; Hill v. Epley, 
31, Pax, 3313 Com... v.,- Moltz, 10) Pa. 
527, 51 AmD 499; Buchanan  v. 
Mocre, 18 Serg, & R. 304, 15 AmD 
601; Beech vy. Kuder, 15 Pa. Super. 
89; Silliman v. Whitmer, 11 Pa, Su- 
per, 243 [aff 196 Pa. 363, 46 A 489]; 
Epley v. Witherow, 17 LegInt 356; 
Mecouch vy. Loughery, 12 Phila. 416; 
In re Wells, 2 Dei. Co. 172; Brown 
v. Spalding, 1 Pittsb. 361; Perrine 
vy. Holcomb, 3 LuzLegReg 32; Harris 
v. Stevens, 1 LuzLegReg 588. 

Philippine.-—Bean vy. Cadwallader 
Co., 10 Philippine 606; Trinidad v. 
Ricafort, 7 Philippine 449. 

Porto’ Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572; Her- 
nandez yv. Costa, 16 Porto Rico 423. 

R. J.—Goodell v. Bates, 14 R. 1. 
65; Mowry v. Sheldon, 2 R. I. 369. 

S. C.—Carter v. Kaufman, 67 S. TC. 
456, 45 SH 1017; Whitmire v. Boyd, 
53 S...C./ 3155.31 SH 306s: Gaston vy. 
Brandenburg, 42 8S. C. 348, 20 SH 
157;..Ryttenberge y. Keels, 39, S.C. 
203, 17 SE 441; Moore v. Trimmier, 
32 S. C, 511, 11 SH 548, 552; Shuford 
612, 8 SE 799; 
Hardin vy. Melton, 28 S. C. 38, 4 SE 
805, 9 SH 423; Winsmith v. Winsmith, 
aS OSU O51 UG bx 

S. D.—Smith y. Allendinger, 169 
NW .512;.-Street v.. El:.Co., 3 Ss. 
D. 601, 603, 146 NW 1077 [cit Cyc]; 
Somers vy. Somers, 131 NW _ 1091; 
Smithy. Cleaver, 25.S. D.. 351, 128 
NW 589; Tolerton, etc., Co. v. Cas- 
person, 7% S. D. .206, -63 NW 908; 
Gleckler v. Slavens, 5 S. D. 364, 59 
NW 323; Hickelberg v. Soper, 1 S. 
D, 5638, 47 NW 953. 

Tenn.—Smith v., Cross, 125 Tenn. 
159, 140 SW 1060; Polk yv. Williams, 
102 Tenn. 370, 52 SW 34; Taylor v. 
Nashville, etc., R. Co., 86 Tenn. 228, 
6 SW 393; Askins v. Coe, 12 Lea 672; 
Lowery v. Petree, 8 Lea 674; Gil- 
bert y. Richardson, (Ch. A.) 51 SW 
134; Hewitt v. Pulaski, (Ch. A.) 36 
SW 878. : 

Tex.—Wagegoner v. Dodson, 96 Tex. 
415, 73 SW 517 [rev (Civ. A.) 71 SW 
400]; Koppelmann v. Koppelmann, 94 
Tex. 40, 57 SW 570; Wortham v. 
Thompson, 81 Tex. 348, 16 SW 1059; 
Irvin v. Ellis, 76 Tex. 164, 13 SW 22; 
Gulf, etc, R. Co. v. Newell, 73 Tex. 
334, 11 SW 342, 15 AmSR 788; Brown 
v. Watgon, 72 Tex. 216, 10 SW 395; 
Caruth;. (57 | Tex. 269: 
Peters v. Clements, 52 Tex. 140; Wat- 
son vy. Hewitt, 45 Tex. 472; Ragsdale 
v. Gohlke, 386 Tex. 286; Reagan v. 
Holliman, 84 Tex. 4038; Grooms v. 
Rust, 27 Tex. 231; Love v. Barber, 
17 Tex. 312; Hume y. Carpenter, (Civ. 
Glens Falls Ins. 
Coiure Vim Walker, ‘6Civ.i 9 Ades. Siw 
1036; McLemore vy. Bickerstaff, (Civ. 
A.) 179 SW _ 536; Cook’s Hereford 
Cattle Co. v. Barnhart, (Civ. A.) 147 
SW 662; Gose v. Coryell, (Civ. A.) 
126 SW 1164; Head v. Pacific Express 
Co., (Civ. A.) 126 SW 682; Kopperl 
v. Standard Distilling Co., (Civ. A.) 
119 SW 1169; McKinley v. Wilson, 
(Civ. A.) 96 SW 112; Cowans v. Ft. 
Worth, ete., ake Co; 149% Tex, -CivegA: 
463, 466, 109 SW 403 [cit Cyc]; Moore 
v. Price, 46 Tex. Civ. A. 304, 103 SW 
234; Roach v. Springer, (Civ. A.) 75 
SW 933; Oliver v. Collins, 20 Tex. 


Civ. A. 385, 49 SW 682; Lumkins 
v. Coates, (Civ. A.) 42 SW _ 580; 
Daugherty v. Yates, 13 Tex, Civ. A. 
646, 35 SW 937; McGregor vy. Sima, 
12; Lex y'Cives Aly 105, co5 aw y pe Lda. 
Marsalis v. Garrison, (Civ. A.) 27 
SW 929; Arlington First Nat. Bank 
Vv. luyneh,. 6 Tex, Civ. | Al1590,°25 (SW 
1042; Hampton v. Alford, (A.) 14 SW 
1072; Baumbach v. Cook, 2 Tex. A. 
Civ. Cas. § 508. 

Utah.—Clark y. Kirby, 18 Utah 258, 
55, P 372; Poynter v. Chipman, 8 Utah 
442, 32° P. 690: 

Vt.—Stevens y. Blood, 90 Vt, 81, 96 
A 697; Boynton v. Hunt, 88 Vt. 187, 
92 A 153; Vermont Acc. Ins. Co. v. 
Fletcher, 87 Vt. 394, 89 A 480; Cale- 
donia County Grammar School v. 
Howard, 84 Vt. 1, 77 A 877; Drouin 
Vi. BOStOn, (ete. 7it:, COha 14 Vibew O4ne 
52 A 957; Holman vy. Boyce, 65 Vt. 
318, 26 A 632, 36 AmMSR 861; Robin- 
son v.' Morgan, 65. Vt. 37, 25 A 899; 
Clement: v. Gould, 6L Vt. 573, "18" A: 
453; Wells v. Austin, 59 Vt. 157, 10 A 
405; Stowe v. Bishop, 58.Vt. 498, 3 
A 494, 86 AmR 569; Earl v. Stevens, 
57 Vt. 474; Washington Dist. Pro- 
bate Ct. v. St. Clair, 52. Vt. 24; Allen 
Vv. Hodge; 51 Vt.--392;,Clark vy. Hay- 
ward, 51 Vt. 14; Turner v. Waldo, 
40 Vt. 51; Burnell vy. Maloney, 39 Vt. 
579, 94 AmD $58; Elmore vy. Marks, 
39 Vt. 5388; Wovley v. Edson, 35 Vt. 
214; Shaw v. Beebe, 35 Vt. 205; Mason 
v. Hutchins, 32 Vt. 780; White v. 
Langdon, 30 Vt. 599; Strong v. Ells- 
worth, 26 Vt. 366; Hicks v. Cram, 17 
Vt. 449. 

Va.—Baugh, etc., Co. v. Black, 120 
Va. 12, 90 SE 607; Jordan v. Buena 
Vista, Coy 95. Val 285, 28° SH 327 
Taylor v. Cussen, 90 Va. 40, 17 Va. 
721; Dickenson v. Davis, 2 Leigh (29 
Va.) 401. 

Wash,—Girault vy. A. P. Hotaling 
Co., 7 Wash. 90, 34 P 471; Shoufe 
v. Griffiths, 4 Wash. 161, 30 P yz, 
31 AmSR 910. 

W. \Va.—Pocahontas Light, ete., - 
Co. v. Browning, 53 W. Va. 436, 44 
SE 267; Standard Mercantile Co. v. 
Ellis, 48 W. Va.. 309, 87 SE 593; 
Bates v. Swiger, 40 W. Va. 420, 21 
SE 874; Lorentz vy. Lorentz, 14 W. 
Va. 761. 

Wis.—Morgan v. Chicago, etc., R. 
Co., 167 Wis. 48, 166 NW 777; Chase 
v. Woodruff, 138 Wis. 641, 120 NW 
499; McDougald v. New Richmond 
Roller Mills Co.,. 125 Wis. 121, 103 
NW 244; Priewe vy. Wisconsin State 
Land, etc., Co., 103 Wis. 537, 79 NW 
780, 74 AmSR 904; Walker v. Grand 
Rapids Flouring-Mill Co., 70 Wis. 
92, 35 NW 332; Conkey y, Hawthorne, 
69 Wis. 199, 38 NW 485; Morgan v. 
Pierron, 64 Wis. 528, 25 NW 543; 
Guichard vy. Brande, 57 Wis. 534, 15 
NW 764; Warder v. Baldwin, 51 Wis. 
450, 8 NW 257; Anderson vy. Coburn, 
27 Wis. 558; Collins v. Case, 23 Wis. 
230; Noonan y. LIlsley, 22 Wis. 27; 
Norton y. Kearney, 10 Wis. 443; 
Green vy. Dixon, 9 Wis. 532; Campbell 
v. Smith, 9 Wis. 305. 

Eng.—Cropper vy. Smith, 26 Ch. D. 
700; Carr v. London, etc., R. Co., L. 
R. 10 C. P. 318; Howard v. Hudson, 
2H. & B. 1, 75 ECL 1, 118 Reprint 
669; Swan v. North British Austra- 
lasian Co., Ltd., 7 H. & N. 603; Mc- 
Cance v. London, etc., R. Co., 7 
& N. 477. 

N. B.—Pelton v. Temple, 12: N. Bi 274. 

Ont.—McGee v. Kane, 14 Ont. 226; 
Ingalls y. Reid, 15 U. Cc. GC. P. 490; 
Canadian Bank of Commerce v. Wil- 
son, 36 U. C. Q. B..9; Peers vy. Car- 
rally wis UyiC= @. —Bye 229s Lines we 
Grange, 12 U. C. Q. B. 209; Tomlinson 
Vo JS auyis, LE.U. Gs QxB- 60; 

[a] Facts showing absence of re- 
liance.—One cannot be held to have 
reasonably relied on assurance by 
another of authority from a minor to 
bind him as regards a sale of his 
real estate, or rely on a mere ver- 
bal assurance of such authority as to 
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be estopped consists of silence5? as where it con- } 
There can be no equitable 
estoppel where the complainant’s act appears to be 
rather the result of his own will or judgment than 


sists of positive acts.®° 


the product of what defendant did 
The act must be the immediate or 


of the conduct or representation,®> which must be 
such as the party claiming the estoppel had a right 


to rely on.°° The representation 


of itself have been sufficient to warrant the action 
of the party élaiming the estoppel.®? 
standing such representation or conduct he was still 
obliged to inquire for the existence of other facts 
and to rely upén them also to sustain the course of 


one not a minor, where opportunity 
to know the truth of the matter is 
open, and there is no. reasonable 
ground for not dealing with the own- 
er himself. McDougald v. New Rich- 
mond Roller Mills Co., 125 Wis. 121, 


103 NW 244.’ 
[b] Representations of third per- 
son.—No estoppel can be raised 


against the landowner to deny that 
his land has been granted to others, 
because others than he may have in- 
duced a belief or reliance that such 
was the case. White vy. Graybill, 
(Iowa) 169 NW 135. 

52. Ala.—Traun v. Keiffer, 31 Ala. 
136, 31 NE 136. 

Colo.—Great West Min. Co. v. 
Woodmas of Alston Min. Co., 12 Colo. 
46, 20 P 771, 13 AmSR 204. 

Fla.—Neal v. Gregory, 19 Fla. 356. 

Ill.—Mullaney vy. Duffy, 145 Ill. 559, 
33 NE 750; Davidson v. Young, 38 
Ill, 145. 

Ind.—Hoover y. Kilander, 83 Ind. 
420; Crossan v. May, 68 Ind. 242; 
Reagan v. Hadley, 57 Ind, 509; Stuts- 
man vy. Thomas, 39 Ind. 384; Ray v. 
MecMurtry,. 20 Ind. 307, 88 AmD 322; 
Jones v. Dorr, 19 Ind. 384, 81 AmD 
406. 

Iowa.—Durlam v. Steele, 88 Iowa 
498, 55 NW 509. 

Mich.—Canning y. Harlan, 50 Mich. 


320, 15 NW 492; Maxwell v. Bay City 


Bridge Co., 46 Mich. 278, 9 NW 410; 
Burdick v. Michael, 32 Mich. 246. 

Minn.—Hopkins v. Swensen, 41 
Minn. 292, 42 NW 1062; O’Mulcahy 
v. Holley, 28 Minn. 31, 8 NW 906. 

Nebr.—Scharman v. Scharman, 38 
Nebr. 39, 56 NW 704. 

N. J.—Ruckelshaus y. Borcherling, 
54 N. J. Eq. 344, 34 A 977. 

N. Y.—Dezell vy. Odell, 3 Hill 215, 
38 AmD 628. 

Pa.—Hill v. Epley, 31 Pa. 331; Pat- 
terson v. Lytle, 11 Pa. 53. 

53. See cases supra note 52. 

54. Mutuai L. Ins. Co. vy. Norris, 
31 N. J. Ea. 583; West v. Houston, 
(Tex. Civ. A.) 163 SW 679; Mace v. 
Duffy, 39 Wash. 597, 81 P 1053. 

55. .Cal.—Sam Pedro, ete., R. Co. 
v. Long Beach, 172 Cal. 631, 158 P 
204; Bashore v. Parker, 146 Cal. 525, 
80 P 707. 

Ga.—Peyton v. Stephens, 130 Ga. 
338, 60 SE 563, 124 AmSR 170. 


Ind.—State v. Palmer, 184 Ind. 7, 
110 NE, 213. , 
Iowa.—Fischer v. Johnson, 106 


Iowa 181, 76 NW 658. 

Mass.—Rockwell v. Kelly, 190 Mass. 
439, 77 NE 490. 

Mich.—Major v. Brewster, 148 
Mich. 623, 112 NW 490; Maxwell v. 
Bay City Bridge Co., 46 Mich. 278, 
9 NW 410. 

N. Y.—Brock v. Poor, 216 N. Y. 387, 
111 NE 229; Lee v. Tower, 124 N. Y. 


370, 26 NE 943 [mod 58 Hun 606, 
12 NYS 240]; Andrews v. Atna L, 
THs COS DING Pi oo te Whatler OL 


Froelich, 122 App. Div. 440, 107 NYS 
173 [mod 50 Misc 103, 100 NYS 436, 
and aff 192 N. Y. 566 mem, 85 NE 1110 
mem]; Farrell v. Higley, Lalor 87. 

Or.—Katz v. Obenchain, 48 Or. 
352, 85 -P 617, 120 AmSR 821. 

Tex.—Ware v. Perkins, (Civ. A.) 
178 SW 846; Kohlberg v. Awbrey, 
(Civ. A.) 167 SW 828. 
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or represented.54 
proximate result 


or conduct must 


If notwith- 


[a] Representations before trial.— 
A party is not estopped from as- 
serting a claim on the trial by the 
fact that he made a different repre- 
sentation in regard thereto to the 
adverse party before the trial, where 
the latter was not misled thereby. 
Fischer vy. Johnson, 106 Iowa 181, 76 
NW _ 658. 

[b] Repudiated contract.—Where, 
by subsequent contracts, plaintiffs 
repudiate a prior contract of sale 
of defendant’s land, they cannot 
at the same time have the benefits 
of the repudiated contract as estoppel 
against defendant in respect to the 
quantity of acres in the tract bar- 


gained for. Alpena Lumber Co. v. 
Fletcher, 48 Mich. 555, 12 NW 849. 
{c] Where there is no sale, but a 
mere transfer of possession, with 
declarations by the owner that the 
property is no longer his, he is not 
estopped to eclaim the property 
against a creditor who did not act 
on the faith of those declarations. 
Goodale vy. Scannell, 8 Cal. 27. 

56. New York L. Ins. Co. v. Slo- 
cum, 177 Fed. 842, 101 CCA 56 [mod 
on other grounds 228 U. S. 364, 4% 
SCt 523, 57 L. ed. 879]; San Fran- 
cisco Mercantile Trust Co. v. Sunset 
Road Oils Corn 16) Cals 461, 168.2 P 
1037; White v. Tide-Water Oil Co., 
(Nu J.Ch.) 33. A AT; How v. Union 
Mut. L. Ins. Co., 80 N. Y. 32; Sher- 
man y. Wright, 49 N. Y. 227. 


57. \Rogers v. Portland, ete. R. 
Co., 100 Me. 86, 60 A 713, 70 LRA 
574; Fountain v. Whelpley, 77 Me. 


132; Dye v. Crary, 13 N. M. 439, 85 


-P 1038, 9 LRANS 1136 [aff 208 U. S. 
515, 28 SCt 360, 52 L. ed. 595, and 
quot Cyc]; McMaster v. Insurance 
Co. of North America, 55 N. Y. 222, 
14 AmR 239; Hume v. Carpenter, 
(Text? Civa A.) 1388 SW 705, and 
cases infra note 58. 

58. Mont.—Deer Lodge Bank yy. 
Hope Min. Co., 3 Mont. 146, 35 AmR 
458. 

N. M.—Dye v. Crary, 13 N. M. 439, 
85 P 1038, 9 LRANS 1136 [aff 200 
U. S. 515, 28 SCt 360, and quot Cyc]. 

N. Y.—McMaster v. Insurance Co. 
of North America, 55 N. Y. 222, 14 
AmR 239. 

Pa.—Lock Haven First Nat. Bank 
v. Peltz, 186 Pa. 204, 40 A 470. 

Eng.—Pierson vy. Altincham Urban 
Council, 86 ‘I. J. K. B. 969; Lan- 


cashire, ete., R. ar ead vy. MecNicoll, 
fe ee Dome Ds- Nita. : 

; 59. Sturm v. Boker, 150 U. 
SONS 12 ele S Ot 90 ro eles Oren hO oO, 
Fitzpatrick v. Flannagan, 106 U. S. 
(RT SSE BOOS UE Ctl 2g BS Steel 
v. St. Louis Smelting, etc., Co., 106 
Ue a CEG SCO Al ae eae 
Rrant v. Virginia Coal, etc. Co., 93 
eer Seo 26 2 on eds roe,)  balley, 
v. Lisle Mfg. Co., 238 Fed. 257, 152 
CCA 3; Ft. Scott v. W. G. Eads Brok- 
erage Co., 117 Fed. 51, 54 CCA 437 


[certiorari den 187 U. S. 647, 23 SCt 
846, 47 L. ed. 348]. 
Ala.—Mary Lee Coal, ete., Co. v. 


Winn, 97 Ala. 495, 12 S 607. 
Ark.—Zeigler v. Daniel, 128 Ark, 

403,° 194 SW 246; Walker v. Towns, a8 

Ark. 147; Pettit v. Johnson, 15 Ark. 55. 
Cal.—San Francisco Mercantile 


Trust Co. v. Sunset Road Oil Co., 


or of Means of Knowledge. 
proposition that the party setting up an estoppel 
must have acted in reliance upon the conduct or 
representations of the party sought to be estopped, 
it is as a general rule essential that the former 
should not only have been destitute of knowledge 
of the real facts as to the matter in controversy, 
but should have also been without convenient or 
ready means of acquiring such knowledge.®® 
relying on an estoppel must have exercised such 
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action adopted, he cannot claim that the conduct 
of the other party was the cause of his action and 
no estoppel will arise.®§ 


Necessity of Lack of Knowledge 
As a corollary to the 


One 


176 Cal. 461, 168 P 1037; Stein v. 
Leeman, 161 Cal. 502, 119 P 663; 
Verdugo Cafion Water Co. v. Verdugo, 
152 Cal. 655, 98 P 1021; Murphy v. 
Clayton, 113 Cal, 153, 45 P 267; Huse 
v. Den, 85 Cal. 390, 24 P 790, 20 AmSR 
232; Lux v. Haggin, 69 Cal. 255, 10 P 
674; Smith v. Penny, 44 Cal. 161; 
Martin yv. Zellerbach, 38 Cal. 300, 99 
AmD 3865; Bowman y. Cudworth, 31 
Cal. 148; Davis v. Davis, 26 Cal. 23, 
85 AmD 157; Carpentier v. Thirston, 
24 Cal. 268; McCracken y. San Fran- 


cisco, 16 Cal. 591; Boggs v. Merced 
Min. Co; (4s Cale (279. aiterriservs 
Coover, 10 Cal. 589. 


Colo.—Rockwell vy. Coffey, 20 Colo. 
397, 38 P 376; Birch v. Steppler, 11 
Colo, 400, 18 P 530; Griffith v. Wright, 
6 Colo. 248; Patterson yv. Hitchcock, 
3 Colo. 533. 

Conn.—Waterman v. Buckingham, 
79 Conn. 286, 64 A 212; Weidemann 
v. Springfield Breweries Co., 78 Conn.- 
660, 665, 63 A 162 [cit Cyc]; Williams 
v. Wadsworth, 51 Ccnn. 277; Whit- 
aker v. Williams, 20 Conn. 98, 

Ga.—Crawtord v. Williams, 99 SH 
378; Wall v. Louisville, ete., R. Co., 
143 Ga. 417, 85 SE 325; Stonecipher 
v. Kear, 131 Ga. 688, 63 SE 215, 127 
AmSR 248 (under express statute 
where estoppel relates to real es- 
tate); Perkins Lumber Co. Wa 
Thomas, 117 Ga. 441, 43 SE 692; 
Southern Bauxite Min., ete., Co. v. 
Fuller, 116 Ga. 695, 43 SE 64; Wil- 
kins v. McGehee, 86 Ga. 764, 13 SE 
84; Carroll v. Turner, 54 Ga. 177; 
Brown y. Tucker, 47 Ga. 485. 

Hawaii.—Horner v. Albert Horner, 
ete., Ltd., 22 Hawaii 9, 15 [cit Cyc]. 

Ida.—Cahoon v. Seger, 31 Ida. 101, 
168 P 441. 

ill.—Vail vy. Northwestern Mut. L. . 
Ins. Co., 192 Ill. 567, 61 NE 651 [aff 
92 Ill. A. 655]; Holcomb v. Boynton, 
151 Ill. 294, 37 NE 1031 [aff 49 Ill. 
A. 503]; Curtis v. Root, 20 Ill. 518; 
Soden v. Claney, 185 Ill. A. 
Home Ins. Co. v. Bethel, 
475°). [afi (242 11s 53:7,5'32 
Dinet v. Hilert, 13 Ill. A. 99. 

Ind.—Bowles v. Trapp, 139 Ind. 55, 
38 NE 406; Hoosier Stone Co. v. 
Malott, 130 Ind. 21, 29 NE 412; Spray 
v. Burk, 123 Ind. 565, 24. NE. 588; 
Platter v. Elkhart County, 103 Ind. 
360, 2 NE 544; Logansport v. La 
Rose, 99 Ind. 117; Buck v. Milford, 
90 Ind. 291; Robbins vy. Magee, 76 
Ind. 8381; Hosford v. Johnson, 74 Ind. 
479; Long v. Anderson, 62 Ind. 537; 
Junction" Ri Coy v. Harpold; 19° Ind 
347; Wright v. Bundy, 11 Ind. 398. 


Ind. T.—Robinson y. Nail, 2 Ind. 
T. 509, 52 SW 49. 

Iowa.—Lowell v. Lowell, 170 NW 
811; Logan v. Davis, 147 Iowa 441, 
124 NW 808; Shanks v. Seamonds, 
24 Towa 181, 92 AmD 465; Nichols 
v. Levins, 15 Iowa 362. 

Kan.—Gray v. Zellmer, 66 Kan. 


514, 72 P 228; Farm Land Mortg., 
ete., Co. v. Hopkins, 63 Kan. 678, 66 
P 1015; Boerner v. MeKillip, 52 Kan. 
508, 85 P 5; Clark v. Coolidge, 8 Kan. 
189. 

Ky.—Empire Coal Min. Co. v. Em- 
pire Coal Co., 183 Ky. 699; 210 SW 
474; Torbitt v. Middlesboro Grocery 
Co., 147 Ky. 348, 144 SW 16; New 
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reasonable diligence as the circumstances of the 
If he conducts himself with a care- 
less indifference to means of information reasonably 
at hand or ignores highly suspicious circumstances 
which should warn him of danger or loss he cannot 


case require.®° 


invoke the doctrine of estoppel.*? 


Knowledge implied from occupancy of land. A 
person in the actual occupancy of his land gives 
thereby all the information of his claim which is 


Domain Oil, ete., Co. v. Gaffney Oil 
Co., 184 Ky. 792, 121 SW 699; Louis- 
ville v. Harlan, 97 Ky. 286, 30 SW 
646; Farra v. Adams, 12 Bush 515. 

La.—Frantz v. Fink, 125 La. 1018, 
1038, 52 S 131 [quot Cyc]; Breaux Vv. 
Albert Hanson Lumber Co., 125 La. 
421, 51 S 444; Brian v. Bonvillain, 111 
La. 441, 385 S 632. 

Me.—Gordon v. Hutchins, 105 A 
356; Rogers v. Portland, etc., R. Co., 
100 Me. 86, 60 A 713, 70 LRA 574. 

Md.—Mountain Lake Park Assoc. 
v. Shartzer,; 83 Md. 10, 34° A 5386; 
Schaidt y. Blaul, 66 Md. 141, 6 A 669; 
Hambleton vy. Central Ohio R. Co., 44 
Md. 551; Browne vy. Baltimore M. E. 
Church, 37 Md. 108; Hoffman _ v. 
Smith, 1 Md. 475; Casey v. Inloes, 
1 Gill 430, 39 AmD 658. Z 

Mass.—Hale y. Skinner, 117 Mass. 
474; Robbins v. Potter, 11 Allen 588, 
98 Mass. 532; Gray v. Bartlett, 20 
Pick. 186, 32 AmD 208. 

Mich.—Cook v.+Foster, 96 Mich. 
610, 55 NW 1019. 

Minn.—Western Land Assoc. v. 
Banks, 80 Minn. 317, 88 NW 192; 
Minneapolis Trust Co. vy. Eastman, 
47 Minn. 301, 50 NW 82, 9380; Shil- 
dock v. Gilbert, 23 Minn. 386; Plum- 
mer v. Mold, 22 Minn. 15; Chaska 
County vy. Carver County, 6 Minn. 
204; Caldwell v. Auger, 4 Minn. 217, 
77 AmD 615. 

Mo.—Rosencranz v. Swofford Bros. 
Dry Goods Co., 175 Mo. 518, 75 SW 
445, 97 AmSR 609; Blodgett v. Perry, 
97 Mo. 263, 10 SW 891; St. Louis v. 
St. Louis Gaslight Co, 70 Mo. 69 
{aff 5 Mo. A. 484]; Bales v. Perry, 
51 Mo. 449; Taylor v. Zepp, 14 Mo. 
482, 55 AmD 113; St. Louis Safe De- 
posit, etc., Bank v. Kennett; 101 Mo. 
A. 370, 74 SW 474; Grabill v. Bearden, 
62 Mo. A. 459. 

Nebr.—Lincoln v. McLaughlin, 79 
Nebr. 74, 112 NW 363; Union State 
Bank vy. Hutton, 62 Nebr. 664, 87 NW 
533; Nash v. Baker, 40 Nebr. 294, 58 
NW 706;- Burlingim v. Warner, 39 
- Nebr. 493, 58 NW 132; Holmes v. 

Bailey, 16 Nebr. 300, 20 NW 304. 

N. H.—Clark v. Parsons, 69 N. H. 
147, 39 A 898, 76 AmSR 157; Jones 
v. Portsmouth Aqueduct, 62 N. H. 
488; Stevens v. Dennett, 51 N. H. 
334; Horn v. Cole, 51 N. H. 287, 12 
AmR 111; Moore v. Bowman, 47 N. 
H. 494; Wood v. Griffin, 46 N. H. 230; 
Odlin v. Gove, 41 N. H. 465, 77 AmD 
773. 

N. J.—Vineland v. Fowler Waste 
Mfg. Co., 865N. J... 342, 345, 90 A 
1054 [quot Cyc]; Perkins v.. Moores- 


town, etc., Turnp. Co., 48 N. J. Eq. 
499, 22 A 180; Ware v. Chew, 43 N. 
J. Eq. 493, 11 A 746; Johnston v. 


Hyde, 33 N. J. Eq. 632. 

N. Y.—New York v. Law, 125 N. 
Y. 380, 26 NE 471 [aff 6 NYS 628]; 
Woodhull v. Rosenthal, 61 N. Y. 382; 
Malloney v. Horan, 49 N. Y. 111, 10 
AmR 335; Baker v. Union Mut. L. 
Ins. Co. Co., 43 N. Y. 283; Hutchins 
v. Hebbard, 34 N. Y. 24; Welsh v. 
Taylor, 50 Hun 137, 2 NYS 815; 
Jones v. Butler, 11 Hun 413; Carpen- 
ter v. Stilwell, 12 Barb. 128; Otis 
v. Sill, 8 Barb. 102; Martin v. An- 
gell, 7 Barb. 407; Sparks v. Leavy, 
24 N. Y. Super. 530; Christianson v. 
Sinfard, 19 AbbPr 221. 

N. C.—Bishop v. Minton, 112 N. C. 
524, 17 SE 486; Exum v. Cogdell, 74 
N. C. 1389; Holmes v. Crowell, 73 N. 
Ce 6135 629) 
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available means 


Pa.—Columbia, ete., Electric Co. v. 
North Branch Transit Co., 258 Pa. 
447, 102 A 214 [cit Cyc]; Tustin v. 
Philadelphia, ete., Coal, ete., Co., 250 
Pa. 425, 95 A 595;~ Adams v. Ash- 
man, 203 Pa. 586, 53 A 375; Bright 
vy. Allan, 203 Pa. 394, 53 A’ 251, 93 
AmSR 769; Powell’s App., 98 Pa. 403; 
Duquesne Bank’s App., 74 Pa. 426; 
Darrah v. Bryant, 56 Pa. 69; Troxell 
v. Lehigh Crane Iron Co., 42 Pa. 513; 
Waters’ App., 35 Pa. 523, 78 AmD 
354; Eldred v. Hazlett, 33 Pa. 307; 
Com. v. Moltz, 10 Pa. 527, 51 AmD 
499; McCormick v. MeMurtrie, 4 
Watts 192; Crest v. Jack, 3 Watts 
238, 27 AmD 353; Keenan v. Van 
Dusen, 19 Pa. Co. 282. 

S. C.—Gaston v. Brandenburg, 42 
SPN 348,120 7S 157s ePhinney 'v. 
Johnson, 13 S.-C. 25. 

S. D.—Street v. Farmers’ El. Co., 33 
S. D. 601, 603,146 NW 1077 [cit Cyc]; 
Deadwood v. Hursh, 30 S. D. 450, 138 
NW 1122; State v. Mellette, 16 S. D. 
297, 92 NW 395; Hickelberg v. Soper, 
1°S)' DP 6633472 NW 953: 

Tenn.—W. C. Early Co. v. Wil- 
liams, 135 Tenn. 249, 186 SW 102, 
LRA1910F 48; Nashville Fourth Nat. 
Bank vy. Nashville, ete., R. Co., 128 
Tenn. 530, 161 SW 1144; Cooper v. 
Great’ Falls Cotton Mills Co., 94 
Tenni+-588)"' 30 (SW sess: Layior Sv. 
Nashville, ete., R. Co., 86 Tenn. 228, 
6 SW 393. 

Tex.—Clevenger v. Blount, 103 Tex. 
27, 31, 122) SW (529; Wortham §v. 
Thompson, 81 Tex. 348, 16 SW 1059; 
Smith y. Miller, 66 Tex. 74, 17 SW 
399; Mayer v. Ramsey, 46 Tex. 371; 
Page v. Arnim, 29 Tex. 53; Burleson 


v. Burleson, 28 Tex. 3838; Bacon v. 
O'Connor, - 25. Tex. 213°" Hume v. 
Carpenter, (Civ. A:) 188 SW 1707; 


Cartwell vy. Chambers, (Civ. A.) 54 
SW 362; Sun Mut. Ins. Co. v. Camp- 
hells 3. Tex; A. (Ciy.-Cas +8407. 

Utah.—Centennial Fureka Min. Co: 
v.. Juab County, 22. Utah 395, 62° P 
1024; Brigham. Young Trust Co. v. 
Wagner, 12 Utah 1, 40 P 764; Poyn- 


ter v. Chipman, 8 Utah 442, 32 P 
690. 

Vt.—Boynton y. Hunt, 88 Vt. 187, 
190, 92° AVP 168 icit “Cyc. Kendall: 


v. Tracy, 64 Vt. 622, 24 A ‘1118. 
Va.—Luck Constr. Co. v. Russell 
County, 115 Va. 335, 79 SE 3938; Tay- 
lor,-v..Cussen, 90° Va. 40,.17 SEH 721; 
Rorer Iron Co. v. Trout, 83 Va. 397, 
2 SE 713, 5 AmSR 285. 
W. Va.—-Atkinson v. Plume, 50 W. 
Va. 104, 40 SE 587. 
Wis.—Pereles v. Gross, 126 Wis. 
122, 105 NW. 217, 110. AmSR ‘901; 
Brothers v. Kaukauna Bank, 84 Wis. 
381, 54 NW 786, 36 AmSR 932; Kineg- 
man v. Graham, 51 Wis. 232, 8 NW 
181; Gove v. White, 20 Wis. 425. 
EKng.—Carr v. London, ete., R. Co., 
L. R. 10 C. P. 307; Proctor v. Bennis, 
86. Ch. D. 740; In re Coasters, Ltd., 
pect D. 86; Standish v. Ross, 3 Exch. 
Ont.—McLean y. Clark, 20 Ont. A. 
660 [rev in part 21 Ont. 683]; Hen- 
derson v. Fortune, 18 U.C.Q. B. 520. 
[a] Rule applied—(1) A _ city 
would not, by collecting taxes on im- 
provements built by defendants on 
lands of the city, be estopped from 
claiming title to the land, where de- 
fendants were aware of all the facts, 
and could not have been misled by 
the city’s action. New York v.-Law, 
125 N. Y. 380, 26 NE 471. (2) A pur- 
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required, unless specially interrogated, and his mere 

failure to assert title under such circumstances can- 

not operate as an estoppel.®? 
Record of notice of title. 


A publie record is an 
of information as to questions of 


title, and one who does not take advantage of it 
cannot claim an estoppel against one who merely 
fails to furnish such information.®* 
been held that he will not be estopped by his si- 


And it has 


chaser at administiator’s sale, hav- 
ing actual knowledge of the title he 
is buying, cannot invoke doctrine of 
equitable estoppel against another, 
claiming title, who has not misled 
purchaser to his injury. Zeigler v. 
Daniel, 128 Ark. 4038, 194 SW 246. 
(3) One who has title to land is not 
estopped from asserting it against 
a purchaser from a third party for 
valuable consideration, who had no- 
tice of a defect in the vendor’s title, 
although the vendor claimed title 
under the real owner. Exum v. Cog- 
dell, 74 N. €. 1389. 

60. Moone v. Bowman, 47 N. H. 
494; Frankfort Land Co. v. Hughett, 
137 Tenn. 32, 191 SW 530; Fourth 
Nat. Bank v. Nashville, ete., R. Co., 
128 Tenn. 530, 161 SW 1144. 

{a] Those who proceed without 
ordinary care (1) are not entitled 
to the benefit of an estoppel. Frank- 
fort Land Co. v. Hughett, 137 Tenn. 
32, ook (2) A third person whose 
property is seized under execution 
by a sheriff is not estopped from 
claiming it by fraud on his part 
which might have induced the sheriff 
to believe that the property did not 
belong to him if the sheriff negli- 
gently failed to make any attempt to 
ascertain the true ownership. Moore 
v. Bowman, 47 N. H. 494. 

61. Nashville Fourth Nat. Bank 
v. Nashville, ete., R. Co., 128 Tenn. 
530, 161 SW 1144. 

62. Jowers v. Phelps, 33 Ark. 465; 
Mills v. Graves, 38 Ill. 455, 87 AmD 
3814; Pierce v. Texas Rice Dev, Co., 
52 Tex. Civ. A. 205, 114 SW 857. 

63. U. S—McCormack v. James, 
36 Fed. 14. 


Ala.—Porter v. Wheeler, 105 Ala. 
451, 17 S 221; Steele v. Adams, 21 
Ala. 534. 


fern oee:. v. Cartwright, 30 Ark. 

Fla.—Neal v. Gregory, 19 Fla. 356. 

Tll.—Campbell v. Jacobson, 145 M111. 
389, 34 NE 39; Thor v. Oleson, 125 
Ill. 365, 17 NE 780; Curtis v. Root, 
20. F518. 

Ind.—Killian v. Andrews, 130 Ind. 
579; Dodge v. Pope, 93 Ind. 480; Aad- 
kins v. Adkins, 48 Ind. 12. 

Iowa.—Jones v. Brandt, 59 Iowa 
332, 10 NW 854, 13 NW 310; Bradley 
COR a a ti tas 57 Iowa 300, 10 NW 

Kan.—Farm Land Mfg., ete. Co. 
v. Hopkins, 63 Kan. 678, 66 P 1015. 

Me.—Mason vy. Philbrook, 69 Me. 
57; Woodman vy. Bodfish, 25 Me. 817. 

Md.—Frazee v. Frazee, 79 Md. 27; 
28 A 1105; Tongue v. Nutweli, 17 Md. 
212, 79 AmD 649. , 

Mich.—Cook v. Foster, 96 Mich. 
610, 55 NW 1019. 

Minn.—Ogden vy. Ball, 40 Minn. 94, 
41 NW 453. 

Miss.—Millsaps  yv. Shotwell, 76 
Miss. 923, 25 S-359; Murphy v. Jack- 
son, 69 Miss. 403, 18 S 728; Evans v. 
Forstall, 58 Miss. 30; Staton vy. Bry- 
ant, 55 Miss. 261; Sulphine v. Dun- 
bar, 55) (Miss...255. 

Mo.—Dameron vy. Jamison, 143 Mo. 
483, 45 SW 258; Throckmorton vy. 
Peace, 121 Mo. 50, 25 SW 848; Mc- 
Shane v. Moberly, 79 Mo. 41; Bales 
v. Perry, 51 Mo. 449. 

Mont.—Griswold v. Boley, 1 Mont. 


545. 
22 Nev. 
146, 36 P 782. 


Nev.—Gardner vy. Pierce, 
N. H.—Quimby v. Williams, 67 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lence, although he may know or be informed that 
others are negotiating for rights and interests in 
property bound by his title of record, as he is un- 
der no obligation to warn or apprise them of that 
which the record discloses,°* but there is authority 


to the contrary.®® 


Active misrepresentation of facts. 
however, cases in which the representation, by ac- 
tively misleading the person setting up the estoppel 
and preventing him from having recourse to avail- 
able means of information, has been held to excuse 
his failure to inform himself of the facts,°* even 


H. 489, 41 A 862, 68 AmSR 685; 
Marston v. Brackett, 9 N. H.. 336. 
N. Y.—Rice v. .Dewey, 54 Barb. 
455; James v. Morey, 2 Cow. 246, 
14 AmD 475; Brinckerhoff v. Lan- 
sing, 4 Johns. Ch. 65, 8 AmD 538. 
N. C.—Morris v. Herndon, 113 N. 
C. 236, 18 SE 203. 
gery taheN v. Mossman, 11 Oh. St. 


Pa.—Garvey v. Harbison-Walker 
Refractories’ .Co.,, 213 > Pa. .177,.. 62, A 
773; Hill v. Meyers, 43 Pa. 170; Hill 


wv. sHipley, \31-,Pac.. 331; .. Knouff, wv: 
Thompson, 16 Pa. 357. 
Tenn.—Crabtree Vv. Winchester 


Bank, 108 Tenn. 483, 67 SW 797; As- 
kins v. Coe, 12 Lea 672. 

Tex.—Pierce v. Texas Rice Dev. 
Co., 52,.Tex. Civ. A. 205, 114 SW 857. 

Vt.— Bigelow v. Topliff, 25 Vt. 273, 
60 AmD 264. 

Wis.—Kingman y. Graham, 51 Wis. 
232, 8 NW 181. 

Ont.—Bell v. Walker, 20 Grant Ch. 
(Ui. (Es) 1658: 

“It is well established that where 
a party’s rights in property suf- 
ficiently appear of record, mere 
silence upon his part is no violation 
of duty, and he is not estopped to 
assert his rights against others 
dealing with the property as an- 
other’s.” Frazee v. Frazee, 79 Md. 
27, 30,;°28 A 1105. 

64. Porter v. Wheeler, 105 Ala. 
451, 17 S 221; Thor v. Oleson, 125 
Tll.. 365, 17 NE: 780; Olden. v.. Hen- 
drick, 100 Mo. 533, 18 SW 821. 

65. Sumner v. Seaton, 47 N. J. 
Eq. 103, 19 A 884; Kingman y. Gra- 
ham, 51 Wis. 232, 8 NW 181. 

[a] In Georgia it is held, under 
the code provisions of that state re- 
lating to constructive fraud, that if 
a mortgagee is present at a sale of 
the property by the mortgagor, and 
it is announced at the sale that the 
title is clear, and he fails fo correct 
such announcement, he is estopped 
from setting up his mortgage even 
though it was duly recorded at the 
time of the sale. Markham vy. O’Con- 
nor, 52 Ga. 183, 21 AmR 249. 

66. Ark.—Graham v. Thompson, 55 
Ark. 296, 18 SW 58, 29 AmSR 40; 
Gammill v. Johnson, 47 Ark. 335, 1 
SW 610. 

' Colo.—Birch v. Steppler, 11 Colo. 
400, 18 P 580. 

Ida.—Eastwood v. Mines, etc., Co., 
11 Ida. 195, 202, 81 P 382 [quot Cyc]. 

Ill.—Robbins vy. Moore, 129 Ill. 30, 
21 NE 934. ¢ 

Ind.—Dodge v. Pope, 93 Ind. 480; 
Campbell v. Frankem, 65 Ind. 591; 
Keller v. Equitable F. Ins. Co., 28 
Inds 440.0% 

Mass.—David v. Park, 103 Mass. 
501. 

Mich.—Webster v. Bailey, 31 Mich. 
36 


Minn.—Kiefer v. Rogers, 19 Minn. 
2 


Miss.—Wynne v. Mason, 72 Miss. 
424, 18 S 422; Evans-v. Forstall, 58 
Miss. 30; Staton y. Bryant, 55 Miss. 
261; Sulphine v. Dunbar, 55 Miss. 
255; Parham ny Randolph, 5 Miss. 

, 35 AmD , 
mtd acolden v. Hendrick, 100 Mo. 
533, 13-SW 821; Wannell v. Kem, 57 
Mo. 478; Holland y. Anderson, 38 Mo. 
Bh. 
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N. Y.—Mead v. Bunn, 32 N. Y. 275; 
Blakeslee v. Sincepaugh, 71 Hun 412, 
24 NYS 947. 

N. C.—Morris y. Herndon, 113 N. 
C. 236, 18 SE 208. 

Ba sapragie ies v. Thompson, 16 Pa. 

S. D.—Wickelberg v. Soper, 1 S. D. 
563, 47 NW. 953. 

Eng.—Redgrave v. Hurd, 20 Ch. D. 
if 


fa] Thus, where, in a suit upon 
a promissory note given for the pur- 
chase of certain stock, it appeared 
that defendant purchased such stock 
from the president of the company 
who represented that the stock was 
at par, that the business was of 
great value, and that the corpora- 
tion was solvent, and all of these 
representations were untrue, and it 
further appeared that defendant, be- 
fore his purchase, had ample oppor- 
tunities to learn the state of affairs, 
it was held that defendant had a 
right to presume that the vendor, 
as president of the company, was 
fully informed as to’ its financial 
condition, and the failure of the 
vendee to make inquiries relating 
thereto in other quarters was no 
proof of negligence such as would 
estop him from pleading the false 
representations as a bar to recovery 
on the note. Wannell vy. Kem, 57 
Mo. 478. 

[b] The very representations re- 
lied upon may have caused the party 
to desist from inquiry and neglect 
his means of information, and it does 
not rest with him who made them 
to say that their falsity might have 
been ascertained, and it was wrong 
to credit them. Graham v. Thomp- 
son, 55 Ark. 296, 18 SW 58, 29 AmSR 


40 

[ec] The law distinguishes be- 
tween silence and encouragement, 
and while silence may be innocent 
and lawful, to encourage and mis- 
lead another into expenditures on a 
bad or doubtful title would be a 
positive fraud that should bar and 
estop the party, the author of that 
encouragement and deception, from 
disturbing the title of the person 
whom he misled, by any claim of 
title in himself. Knouff v. Thomp- 
son, “16 Pa.’ 357: 

67. Ark.—Graham v. Thompson, 
55 Ark. 296, 18 SW 58, 29 AmSR 40. 

Colo.—Birch v. Steppler, 11 Colo. 
400, 18 P 530. 

Ill.—Robbins v. Moore, 129 Ill. 30, 
21 NE 934. 

Me.—Stubbs v. Franklin, etc., R. 
Co., 101 Me. 355, 64 A 625; Rogers 
v. Portland, ete, R Co., 100 Me. 86, 
60 A 713, 70 LRA 574. 

Minn.—Kiefer y. Rogers, 19 Minn. 
32. 

Miss.—Wynne v. Mason, 72 Miss. 
424, 18 S 422; Staton vy. Bryant, 55 
Miss. 261. 

Mo.—Olden y. Hendrick, 100 Mo. 
533, 13 SW 821. 


N. Y.—Blakeslee v. Sincepaugh, 71 
Hun 412, 24 NYS 947. 

WN. -C.—Morris v. Herndon, 113 
N. C. 236, 18 SE 203. 

Or.—Beno y. Norris, 77 Or. 506, 
a Usp Ba Satria ls ; 
S. D.—Hickelburg v. Soper, 1 S. D. 
5638, 47 NW 953. 
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in the case of constructive notice by matter of ree- 


Duty to inform party against whom estoppel 
arises. No estoppel arises where the party setting 
it up is under as great obligation to inform the per- 
son sought to be estopped of the real facts as the 
latter is to inform himself,°8 
(3) Equality of Knowledge or Notice 
with Adverse Party.®° 
estoppel short of one arising from actual contract?’ 
where the truth is known to both parties er where 
they both have equal means of knowledge.” 


There can be no equitable 


“The party who has placed his 
written title on record has given the 
notice which every person is bound 
to know and respect. The law does 
not require him to go further. But 
if he speaks or acts, it must be con- 
sistent with his recorded title. The 
law distinguishes between silence 
and encouragement. Whilst silence 
may be innocent and lawful, to en- 
courage and mislead another into 
expenditures on a bad or doubtful 
title would be a positive fraud, that 
should bar and estop the party, the 
author of that encouragement and 
deception, from disturbing the title 
of the person whom he misled, by 
any claim of title in himself.” 
Knouff v. Thompson, 16 Pa. 357, 364. 

“The very statement of ‘the: rule 
{that mere silence will not estop 
where information as to title is 
available by public record] shows 
that the fact that the title is of 
record is no justification for an act 
which does mislead the other party.” 
Olden v. Hendrick, 100 Mo. 533, 538, 
13 SW 821. 

68. Edwards v. McEnhill, 51 Mich. 
160,162 NW) 322: 

{a] Rule applied.—Defendants 
were the lowest bidders for the car- 
penter work of a school house, and 
plaintiff was the lowest bidder for 
the mason work. Defendants and 
plaintiff met at the office of the clerk 
of the school board and were in- 
formed that the board preferred one 
contract for the whole work, where- 
upon defendants took the whole work 
and agreed to allow plaintiff to do the 
mason work. Payments on the ma- 
son work were made by defendants 
to plaintiff. It was held, in an ac- 
tion for the balance, that it was 
error to instruct that it, at the time 
of the conversation at the office of 
the clerk of the school board, plain- 
tiff’s bid was on the table, and de- 
fendants might have examined it be- 
fore agreeing to pay for the work 
done thereunder, they were estopped 
from saying that they did not know 
that plaintiff was the bidder, it be- 
ing no more the duty of defendants 
to make sure that they understood 
with whom they were dealing than 
it was for plaintiff to make certain 
that he clearly apprised them. Ed- 
wards v. McEnhill, 51 Mich. 160, 16 
NW 322: 

69. Equality of knowledge from 
record see supra § 131. 

70. Johansen v. Looney, 31 Ida. 
754, 176 P 778; Stoddard v. Johnson, 
75 Ind. 20; Loff v. Gibbert, (N. D.} 
166 NW 810 [cit Cyc]. 

71. . S—Sturm y. Boker, 150 U. 
SoP3t2; S14 Sets 99 3% lr ted: hi1093 
Brant v. Virginia Coal, ete., Co., 93 
Ul S. 326, 23) Lh. -ed. 927;" Fellows’ v. 
National Can Co., 257 Fed. 970; Fair- 
banks First Nat. Bank v. Noyes, 257 
Fed. 593; Bailey v. Lisle Mfg. Co., 238 
Fed. 257, 152 CCA 3; Clark v. Small- 
wood, 156 Fed. 409; Ward v. Ward, 
131 Fed. 946, [aff 145 Fed. 1023, 14 
CCA 146]. 

Ala.—Webb v. Demopolis, 95 Ala. 
116, 18 S 289, 21 LRA 62. 5 

Alaska.—Pioneer Min. Co. v. Pacific 
Coal Co., 4 Alaska 463. 

Ark.—Brunswick Balke-Collander 
Co. y. Faulkner. 199 SW 904; Black 
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sequent Acts. 


toppel is claimed to arise can have 


v. Baskins, 75 Ark, 382, 87 SW 647. 

Cal.—Eltinge v. Santos, 171 Cal. 
278, 152 P 915; Central Pacific R. Co. 
v.. Droge, 171, Cal. 32, 151, P 663; San 
Leandro v. Le Breton, 72 Cal. 170, 
13 P 405; Lux v. Haggin, 69 Cal. 255, 
ORE Ona oka me OO. 

Conn.—Giersch v. Grady, 85 Conn. 
685, 84 A 103; Weidemann y. Spring- 
field Breweries Co., 78 Conn. 660, 63 
A 162; [eit Cyc]: 

Fla.—Price v. Stratton, 33 S 644. 

Ga.—Crawford vy. Williams, 99 SH 
378; Wall v. Louisville, etc., R. Co., 
143 Ga. 417, 85 SE 325; Peyton v. 
Stephens, 130 Ga. 338, 60 SE 563, 124 
AmSR 170; Johnson y. Thompson, 120 
Ga. 531, 48 SE 137; Wilkins vy. Mc- 
Gehee, 86 Ga. 764, 13 SE 84. 

Ida.—Cahoon y. Seger, 31 Ida. 101, 
168 P 441; Urich v. McPherson, 27 
Ida. (319; 149: 5p. 295. 

Ill.—Siegel v. Colby, 176 Ill. 210, 
52 NE 917 [aff 61 Ill. A. 315]; Hol- 
comb y. Boynton, 151 Ill. 294, 37 NE 
10381 [aff 49 fll. A. 503]; Mills’ vy. 
Graves, 38 Ill. 455, 87 AmD 314. 

Ind.—State v. New York Mut. L. 
imsviCo., wie. Inds 259,093) NE P2i3, 
42 LRANS 256; Russell v. State, 171 
Ind. 623, 87 NE 13; Barden v. Over- 
meyer, 134 Ind. 660, 34 NE 439; 
Wolfe v. Sullivan, 133 Ind. 331, 32 
NE 1017; Platter v. Elkhart County, 
103 Ind. 860, 2 NE 544; Leonard v. 
American Ins. Co., 97 Ind. 299; Sims 
vy. Frankfort, 79 Ind, 446; Stoddard 
v. Johnson, 75 Ind. 20; Hosford v. 
Johnson, 74 Ind. 479; Reid v. State, 
74 Ind. 35a: Lash v. Rendell, 72 Ind. 
475; Suman v. Springate, 67 ind. Ade 
Foster v. Albert, 42 Ind. 40; Schipper 
v. St. Palais, 37 Ind. 505; Fletcher 
v. Holmes, 25 Ind. 458; Huntington, 
ete., Counties Live Stock Ins. Assoc. 
v. Stickler, (A.) 115 NE 691; Geisen- 
dorff v. Cobbs, 47 Ind. A. 573, 94 NE 
236; Silver v. Indiana State Bd. of 
Education, 35 Ind. A. 438, 72 NE 829; 
Tinsley v. Fruits, 20 Ind, A. 534, 51 
NE 111. 

lowa.—Logan vy. Davis, 147 Iowa 
441, 124 NW 808; Schoonover v. Os- 
borne, 117 Iowa 427, 90 NW 844. 

Kan.—Farm Land Mortg., ete., Co. 
v. Hopkins, 63 Kan. 678, 66 P 1015. 

Ky.—New Domain Oil, etc., Co. v. 
Gaffney Oil Co., 184 ‘Ky. 792, 121 SW 
699; Sowder v. "Payne, 2 Ky, Op.1199. 

La.—Breaux v. Albert Hanson 
Lumber Co., 125 La. 421, 51 S 444; 
Soules v. Soules, 104 La. 796, 29 S 
342. 

Md.—Tongue vy. Nutwell, 17 Md. 
212, 79 AmD 649. 

Mass.—Robbins v. Potter, 98 Mass. 
532. 

Mich.—Sheffield Car Co. v. Constan- 
tine Hydraulic Co., 171 Mich. 423, 
137 NW 305, AnnCasl1914B 984; In- 
ternational Text-Book Co. v. Ohl, 150 
Mich. 131, 111 NW 768, 13 LRANS 
1157, 121 ‘AmSR 612; Gorham v. Ar- 
nold, 22 Mich. 247. 

Minn.—Sanborn y. Van Duyne, 90 
Minn. 215, 96 NW 41; Cornish, ete., 
COdNVE Antrim Co- -op. Dairy Assoc., 
82 Minn. 215, 84 NW 724; Western 
Land Assoc. v. Banks, 80 Minn. Ss 
83 NW 192; Morrill v. St. Anthony 
Falls Water-Power Co., 26 Minn. 222, 
2 NW 8438, 37 AmR 399; Plummer 
v. Mold, 22 Minn. 15. 

Mo.—Mueller v. Kaessmann, 84 Mo. 
318: Bales v. Perry, 51 Mo. 449; Bader 
v. Chicago Mill, etc., Co., 134 "Mo. A. 
135,113 SW. 1154. 

N,. H.—Jones v. Portsmouth Aque- 
duct, 62 N. H. 488. 

N. M.—Algodores Land, etc., Co. 
v. Frank, 21 N. M. 82, 153 P 1032; 
Dye v. Crary, 13. N. M. 439, 85 P 1038, 
9 LRANS 1136 [aff 208 U.S. 515, 28 
SCt 360, 52 L. ed. 595, and cit Cycl. 

N. Y.—-Ruge Co, -v. Ormrod, 198 N. 
Y. 119, 91 NE: 366; Carpenter v., OS- 


(4) After-Acquired Knowledge or Sub- 
Acts done or knowledge acquired 
subsequent to the transaction out of which the es- 


ESTOPPEL 


the question.*? 


no bearing upon 


born, 102 N. Y. 552, 7 NE 823; Baker 
v. Union Mut. L. Ins. Co., 43 N: Y. 283 
{rev 29 N. Y. Super. 393, 6 AbbPrNS 
144]; Shapley v.-Abbott, 42 N. Y. 
443, 1 AmR 548; Hutchins y. Hebbard, 
34 N, Y. 24; General Contracting Co. 
v. Jones, 61 App. Div. 548, 70 NYS 
569; Martin v. Angell, 7 Barb, 407; 
Bowers v. Smith, 5 Sily. Sup. 107, 
8 NYS 226; Driscoll v. Brooklyn 
Union El. Co., 42 Misc. 120, 85 NYS 
1000 [aff 95 App. Div. 146, 88 NYS 
745]; James v. Morey, 2 Cow. 246, 
14 AmD 475; Brinkerhoff v. Lansing, 
4 Johns. Ch. 65, 8 AmD 538. 

N. C.—Rich v. Morisey, 149 N. C. 
37, 47, 62 SE 762; Estis v. Jackson, 
Las GN, Cy 4b 1G SH, oe Anise 
784; Mayo v. Leggett, 96 N. C. 237; 
Loftinew. Crossland, ..9'4 (N.C. .76) 1 
SH 622) Hyxum’ v.- Cogdell, 74— N.C: 
abe Flolmes. pv. Crowell, 73 “N.:2C: 

N. D.—Loff v. Gibbert, 166 NW 810 
[cit Cyc]; Gjerstadengen v. Van Du- 
zen; 7 N. D. 612,°76 NW ‘233. 

Pa.—Columbia, etc., Electric Co. v. 
North Branch. Transit ¥Co., 258) ba. 
447 LO A214" [ert Cy eqs Tustin “wv, 
Philadelphia, ete., Iron, ete., Coal Co., 
250 Pa. 425, 95 A 595; Brandmeier 
v. Pond Creek Coal Co., 219 Pa. 19, 
67 A 951; Garvey v. Harbinson- 
Walker Refractories Co., 213 Pa. 177, 
62° A 778; Bright v. Allan; 203°'Pa: 
394, 53 A 251, 98 AmSR 769; Rhawn 
v. Edge Hill Furnace ‘Co., 201 Pa. 
637, 51 A 360; Hill v. Epley, 31 Pa. 
831; Enterprise Transit Co. v. Hazel- 
wood” Oil -Co., “20 Pa. “Super.’9127; 
Dreese v. Beaver Tp. Suprs., 24 Pa. 
Dist. 586; Gaw v. Bristol, etc., R. 
Co!, “6-Pa. Dist 740) "22" Par? Cons32: 

S. C.—Chafee y. Aiken, 57 S. C. 
507, 35 SE 800. 

Tenn.—Nashville Fourth Nat. Bank 
v. Nashville, ete., R. Co., 128 Tenn. 
530, 161 SW 1144; Crabtree v. Win- 
chester Bank, 108 Tenn. 483, 67 SW 
797; Collins v. Williams, 98 Tenn. 
525, 41 SW 1056. 

Tex.—Cuellar v Dewitt, 5 Tex. Civ. 
A. 568, 24 SW 671. | 

Utah.—Utah State Bldg., 
soc. v. Perkins, 173 P 950. 

Vt—Powers v. Caledonia County 
Grammar School Trustees, 106 A 836; 
Vermont Acc. Ins. Co. v. Fletcher, 87 
Vt. 394, 89 A 480; Boynton y. Bra- 
ley, 54 Vt. 92. 

Va.—Jameson v. Rixey, 94 Va. 342, 
26 SE 861. 

Wash.—Wechner v. Dorchester, 83 
Wash. 118, 145 P. 197. 

W. Va.—Carroll-Cross Coal Co. v. 
Abrams Creek Coal, etc., Co., 98 SE 
148; Barnes iv. Cole, 77 W. Va. 704, 
88 SE 184; Cautley v. Morgan, 51 
W. Va. 304, 41 SE 201. 
eae Sewanee vy. Evans, 16 Wis. 

Ly 

Alta. 

616, 25 WestLR 389. 

Ont.—Carlyle v. Oxford County, 30 
Ont. L. 413, 5 OntWN 728. 

{a] Thus estoppel does not arise 
by payment of money as price of 
property, where payment is made 
with knowledge of the fact that the 
conveyance will carry title only to 
a part of the tract. “In such a case 
the party claiming the _ estoppel 
knows the true state of the title and 
no estoppel is created.” Central Pac. 


etc., As- 


Cove Va) dotoge we 1Uiy Cal 32s "42, 
151 Pe }.6G3 . 
{[b] A person who knows at the 


time a declaration is made that it is 
untrue (1) cannot claim that the 
person making the declaration is con- 
cluded by it upon the doctrine of 
estoppel in pais. New York, etc., R. 
Conv. Van HOT weN. oat eon) 
An indorser of a note who makes affi- 
davit that it is business paper is not 
estopped thereafter from setting up 
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The representations or conduct re- 
lied on to raise the estoppel must have been con- 
current with or anterior to the action which they 
are alleged to have influenced.’? 


If, however, a 


that he was merely an accommoda- 
tion indorser and therefore entitled 
to the defense of usury in an action 
on such note where the holder in 
fact knew at the time he received 
the note that the indorser was an 
accommodation indorser only. Lewis 
v. Barton, 106 N. Y. 70, 12 NE 487. 

[ec] Bepresentations as to value of 
land sold.—A plaintiff who seeks to 
set aside an agreement for the sale 
of land to him on the ground of de- 
fendant’s alleged misrepresentation 
as to value relied upon and inducing 
the contract, cannot succeed where it 
appears that, after plaintiff actually 
learned the value of the land, he 
ratified the agreement. Giletz v. 
Runham, (Alta.) 13 DomLR 616, 25 
WestLR 389. 

{d] Warranty against liens.—The 
grantee is estopped from claiming 
that grantor warranted the title, as 
against liens thereafter filed for the 
construction of improvements there- 
on, where he bought with knowledge 
of the facts and on advice of counsel 
that the time for filing liens had 
passed. Urich vy. McPherson, 27 Ida. 
319, 149 P 295. 

{e] Permission of expensive struc- 
tures for diversion of water.—Where 
a person built a mill race upon his 
own land and erected a factory also 
upon such land, which factory was to 
be supplied with water from the 
stream carried to this mill race, it 
was held that the fact that a riparian 
owner on the opposite bank of the 
stream saw him and his men at work 
on the mill race and the factory and 
understood that the race was being 
built to take water from the stream 
to the shop, and during all the time 
it was in course of construction never 
objected to it in any way or author- 
ized any one to object to it for her, 
and did not at any time object to 
defendant’s carrying the water down 
the race, did not operate against her 
as an estoppel against an action to 
recover for the diversion of the 
water. The court in this case said: 
“There is no pretence that the de~ 
fendants did not know their title 
and their rights quite as well as 
Mrs. Smith, and none that she in any 
way induced them to make this ex- ° 
penditure.’’ New York Rubber Co. v. 
Rothery, 107 N. Y. 310, 315, 14 NE 
269, 1 AmSR 822. 

72, See cases infra note 738. 

73. Ala.—McCall vy. Powell, 64 
ors 254; Stokes v. Jones, 18 Ala. 

Cal.—Bushnell v. Simpson, 119 Cal. 
658, 51 P 1080. 

Conn.—Townsend Say. Bank vy. 
Todd, 47 Conn. 190, 


gaa Crawiord v. Williams, 99 SE 
Ill.—Reynolds v. Wetzler, 254 Iil. 


607, 98 NE 998; 
heimer, 78 Ill. 
Dupuy, 64 Ill. 452 


Straus v. Minzes- 
hee Rothgerber v. 

; Campau y. Bemis, 
35 Tl. A: 37. 


Ind.—Wolfe v. Sullivan, 133 Ind. 
331, 32 NE 1017; Hoover v. Kilander, 
83 Ind. 420; Budd v. Kraus, 79 Ind. 
137; Crossan v. May. 68 Ind. 242; 
Reagan v. Hadley, 57 Ind. 509; Stuts- 
man v. Thomas, 39 Ind. 384; Patrick 
v. Jones, 21 Ind. 249; Windle v. Cana- 
day, 21 Ind. 248, 88 AmD 348; Ray 
v. McMurtry, 20 Ind. 307, 838 AmD 
322; Jones v. Dorr, 19 Ind. 384, 81 
AmD 406; Glass v. Murphy, 4 Ind. 
A. 530,.30 NE 1097, 31 NE 545. 

Iowa.—Drees v. Armstrong, 180 
Iowa 29, 161 NW 40; Near v. Green, 
113 Iowa 647, 85 NW 799; Gee v. 
Moss, 68 Iowa 318, 27 NW _ 268; 
Behrens v. Germania F. Ins. Co., 64 
Lowe 19, 19 NW 8388. 

y—Fu urey v. Gallagher, 180 Ky. 


ogi. 502 SW 641; Pemberton y. Price, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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party having an interest to prevent an act being 
done has full notice of its having been done, and 
acquiesces in it, so as to induce a reasonable belief 
that he consents to it, and the position of others is 
altered by their giving credit to his sincerity, he 
has no more right to challenge the act to their preju- 
dice than he would have had if it had been done by 
And it has been held that, 
although a contract had been entered into before 


his previous license.’ 


over Piano Co., 144 Ky. 518, 139 SW 

Mass.—Moors vy. Albro, 129 Mass. 
9; Melley v. Casey, 99 Mass. 241. 

N. J.—Brewster v. Entz, 85 N. J. 
Eq. 469, 97 A 156 [aff 98 A 1084]. 

N. Y.—Assets Realization Co. v. 
Clark, 205 N. Y. 105, 98 NE 457, 41 
LRANS 462; Hamlin v. Sears, 82 N. 
Y. 327; McMaster vy. Insurance Co. of 
North America, 55 N. Y. 222, 14 AmR 
239; Garlinghouse v. Whitwell, 51 
Barb. 208. 

Oh.—Workman v. Wright, 33 Oh. 
St. 405, 31. AmR 546. 

Okl.—Bragdon v. McShea, 26 Okl. 
BD, 42 TOTP Ore eit Cyc]: 

Or.—Falls City Lumber Co. v. Wat- 
kins, 53 Or. 212; 99 P 884. 

Pa.—Williamsport v. Williamsport 
Pass) RR: Co.34203 Pa. 1,°52 ‘A’ 51. 

S. C.—Sullivan v. Moore, 84 S. C. 
426, 65 SE 108, 66 SE 561. 

Tenn.—Shugart v. Shugart, 111 
Tenn. 179, 76 SW 821. 

Tex.—Grinnan v. Dean, 62 Tex. 218; 
Mutual Ben. L. Ins. Co. v. Collin 
County Nat. Bank, 17 Tex. Civ. A. 
477, 43 SW 8381. 

Va.—Nolting v. National Bank, 99 
Va. 54, 37 SE 804. 

N. B.—West v. O’Leary, 32 N. B. 
286. 


[a] Reasons for rule.—(1) “An act 
done after the party’s position has 
been taken or changed, will not avail 
as ground for estoppel, because it 
eannot have been relied upon.” Par- 
rott v. Barrett, 70 S. C. 195, 206, 49 
SE 563 [quot Sullivan v. Moore, 84 
S. ©. 426, 431, 65 SE 108, 66 SE 
561]. (2) “The substance of estop- 
pel is the inducement to another to 
act to his prejudice. The act of es- 
toppel must necessarily occur first In 
the point of time, and not after the 
alleged injury has been suffered, as 
in this case.’”’ Pemberton v. Price, 
etce., Piano Co., 144 Ky. 518, 524, 139 
Sw 742. 

{b] Thus an estoppel cannot be 
established by a letter relating to the 
title to real estate, written, after 
its purchase, by the party setting up 
the estoppel. Grinnan v. Dean, 62 
Tex: ‘ 

74, Leather Manufacturers’ Nat. 
Bank v. Morgan, 117 U. S. 96, 118, 
6 SCt 657, 29 L. ed. 811’ [quot Cairn- 


cross v. Lorimer, 7 Jur. N. S. 149]. 
See also infra § 154. 
75. Goeing v. Outhouse, ysis had OO 


346. 

76. U. S.—Reynolds v. Adden, 136 
U. S. 348, 10 SCt 843, 34 L. ed. 360; 
Fairbanks First Nat. Bank v. Noyes, 
257 Fed. 593; Agent of Canadian Car, 
ete., Co., Ltd. v. Pennsylvania_Iron 
Works, 256 Fed. 239; Bush_v. Bran- 
son, 248 Fed. 277; HDllis v. Treat, 236 
Fed. 120, 149 CCA 330; Metropolitan 
Trust Co. v. McKinnon, 172 Fed. 846, 
97 CCA 194; Turner v. Edwards, 24 
F. Cas. No. 14,254, 2 Woods 435; 
Willis v. Carpenter, 30 F. Cas. No. 
17,770; Great Northern R. Conty 7 Di. 


ate Olen 204 


iMa.—-U. S) Casualty Co, ve Perry- 
man, 82 S 462; Mobile Towing, etc., 
Co. v. Lakeland First Nat. Bank, 78 
S 797; Huntsville Elks Club v. Gar- 
rity-Hahn Bldg. Co., 176 Ala. 128, 57 
S 750; Miller v. Hampton, 37 Ala. 
342: Ware v. Cowles, 24 Ala. 446, 60 
AmD 482; Pounds v. Richards, 21 
Ala. 424; Brewer v. Brewer, 19 Ala. 
481; Carter v. Darby, 15 Ala. 696, 50 
AmD 156; Hunley v. Hunley, 15 Ala. 
91; Tennessee Coal, etc., Orv. LE erry, 
10 Ala. A. 371, 64 5 651. ; 
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Ariz.—Brutinel v. Nygren, 17 Ariz. 
491, 154 P 1042. 

Ark.—Westmoreland y. Plant, 89 
Ark. 147, 116 SW 188; Patty v. Gools- 
by, 51 Ark. 61, 9 SW 846; Franklin 
v. Meyer, 36 Ark. 96; Norris v. Nor- 
ton, 19 Ark, 319, : 

Cal.—Kemper v. Industrial Ace. 
Commn., (A.) 171 P 426; Mentry v. 
Broadway Bank, etc., Co., 20 Cal. A. 
388, 129 P 470. 

Colo.—Yates vy. Hurd, 8 Colo. 343, 
8 P 575; Colorado Fuel, etc., Co. v. 
Lenhart, 6 Colo. A. 511, 41 P 834. 

Conn.—Gerard vy. Beecher, 80 Conn. 
363, 68 A 488, 15 LRANS 900; Hull 
v. Hull, 48 Conn. 250, 40 AmR 165; 
Healey v. New Haven, 47 Conn, 305; 


Taylor v. Ely, 25 Conn, 250; Preston 
v. Mann, 25 Conn. 118; Pond vy. Hine, 
21 Conn. 519; Cowles v. Bacon, 21 
Conn, 451, 56 AmD 371; Dyer v. Cady, 
20 Conn. 563; Whitaker v. Williams, 
20 Conn. 98; Middletown Bank vy. 
Jerome, 18 Conn. 443; Roe v. Jerome, 
18 Conn, 138; Kinney v. Farnsworth, 
17 Conn. 355; Brown vy. Wheeler, 17 
Conn, 345, 44 AmD 550. 

Del.—Jones v. Savin, 29 Del. 180, 
OF A591. 
nie C.—Drury v. Gorrell, 44 App. 

Fla.—Booth y. Lenox, 34 S 566. 

Ga.—Rich v. Maryland Fidelity, 
etc., Co., 126 -Ga. 466, 55 SE 336; 
Cain v. Busby, 30 Ga. 714; Gaither v. 
Gaither, 23 Ga. 521; Reeves v. Mat- 
thews, 17 Ga, 449; Jones v. Morgan, 
13) 'Gaz' 615. 

Hawaii.—Kahanaiki Vv. Kohala 
Sugar Co., 6 Hawaii 694. 

Ida—Froman y. Madden, 13 Ida. 
138, 88 P 894. : 

Ill.—Sutter v. People’s Gas-Light, 
etc., Co., 284 Ill, 634, 120 NE 562; 
Keelin v. Postlewait Co., 259 Ill. 130, 
102 NE 205; Reynolds v. Wetzler, 254 
Tll. 607, 98 NE 993; Powers v. Wells, 
244 Ill. 558, 91 NE 717; Thomas v. 
Metz, 236 Ill. 86, 86 NE 184; Peo. 
v. Blocki, 203 Ill. 368, 67 NE 809; 
Siegel v. Colby, 176 Ill. 210, 52 NE 
917 [aff 61 Ill. A. 315]; Gillespie v. 
Gillespie, 159 Ill. 84, 42 NE 305; Hol- 
comb v. Boynton, 151 Tl]. 294, 37 NE 
1031 [aff 49 Ill A. 503]; -Hill v. 
Blackwelder, 113 Ill. 283; Bail v. 
Hooten, 85 Ill. 159; Chandler  v. 
White, 84 Ill. 435; Hefner v. Daw- 
son, 63 Ill. 403, 14 AmR 123; Young 
vy. Foute, 43 Ill. 33; Davidson v. 
Young, 38 Ill. 145; Monahan vy. Metro- 
politan L. Ins. Co., 207 Ill. A. 200 
[aff 283 Ill. 186, 119 NE 68, LRA 
1918D 1196]; Berns v. Perry, 204 Ill. 
A. 635; Keelin v. Postlewait Co., 174 
Tll. A. 71; Mullanphy Bank v. Schott, 
34 Ill. A. 500 [aff 135 Ill. 655, 26 NE 
640, 25 AmSR 40]; Dinet v. Hilert, 
13 Ill. A. 99; Kadish v. Bullen, 10 
Tll. A. 566; Carpenter v. Falter, 4 Ill. 
A. 45. 

Ind—Ross v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 732; Copeland v. 
Summers, 138 Ind. 219, 35 NE 514, 37 
NE 971; Roberts v. Abbott, 127 Ind. 
83, 26 NE 565; Henry v. Gilliland, 
103 Ind. 177, 2 NE 360; Maxon v. 
Lane, 102 Ind, 364, 1 NE 796; Stringer 
v. Northwestern Mut. L. Ins. Co., 82 
Ind, 100; Hosford yv. Johnson, 74 Ind. 
479; Junction R. Co._v. Harpold, 19 
Ind. 347; Wright v. Fox, 56 Ind. A. 
315, 103 NE 442: Fuelling v. Fuesse, 
43 Ind. A. 441, 87 NE 700. 

Ind. T.—Robinson v. Nail, 2 Ind. 
T. 509; 52: Sw:-49. : M 
Iowa.—Haswell v. Thompson, 181 
Towa 248° 164 NW 605;° Barnett v. 


Chariton First!‘Nat. Bank,-148- Towa: 


(21 C2 Si iss: 


a representation was made, an estoppel arises if the 
performance of the contract was induced by such 
representation.” 

Acts Done or Omitted and Change 
of Position. It is essential to an equitable estoppel 
that the person asserting the estoppel shall have 
done or omitted some act or changed his position in 
reliance upon the representations or conduct of the 
person sought to be estopped.7® 


667, 127 NW 1012; Jamison y. Auxier, 
145 Iowa 654, 124 NW 606; Fryer v. 
Harker, 142 Iowa 708, 121 NW 526, 23 
LRANS 477; Brown v. Lambe, 119 
lowa 404, 93 NW 486; Larson vy. Fitz- 
gerald, 87 Iowa 402, 54 NW 441; 
King v. Chicago, etc., R. Co., 71 Iowa 
696, 29 NW 406; Hikenberry v. Ed- 
wards, 67 Iowa 14, 24 NW 570; Shep- 
ard v. Pratt, 32 Iowa 296. ‘ 

Kan.—Dent y. Smith, 76 Kan. 381, 
92 P 301 [cit Cyc]; Detweiler v. 
Swartley, 74 Kan. 855, 86 P 141; 
King v. Mead, 60 Kan. 539, 57 P 113. 

Ky.—Jett v. Jett, 171 Ky. 548, 188 
SW 669; Walker v. Milliken, 150 Ky. 
12, 150 SW_71, AnnCasi914C@ 742; 
Breeding v. Tandy, 148 Ky. 345, 146 
SW 742; Ford Lumber, ete., Co. v. 
Cress, 132 Ky. 317, 318, 116 SW 710 
{eit Cyc]; Thomas y. Sweet, 111 Ky. 
467, 63 SW 787, 65 SW 827, 23 KyL: 
1599; Eastern Kentucky R. Co. v.. 
Whitington, 13 Kyl 47; Garrott v. 
Ratliff, 6 KyL 72. 

La.—Kentwood v. Fendlason, 142 
La. 902, 77 S 785; Saunders v. Busch-’ 
Everett Co., 138 La. 1049, 71 S 153; 
Schultz v. Ryan, 131 La. 78, 59 S 21; 
Des Allemands Lumber Co. yv. Mor- 
gan City Timber Co., 117 La. 1, 41 
S 332; Sentell v. Hewitt, 49 La. Ann. 
1021, 22 S 242; Chaffe v. Morgan, 30 
La, Ann. 1307; Marsh y. Smith, 5 
Rob. 518. 

Me.—Horton.v. Wright,’ 113 Me. 
439, 94 A 883; Chase vy. Cochran, 102 
Me. 431, 67 A 320; McClure v. Liver- 
more, 78 Me. 390, 6 A 11; Copeland 
v. Copeland, 28 Me. 525; Steele v. 
Putney, 15 Me. 3827. 

Md.—Rodgers v. John, 131 Md. 455, 
102 A 549; Bramble v. State, 41 Md. 
435; Homer y. Grosholz, 38 Md. 520; 
McClellan v. Kennedy, 8 Md. 230. 

Mass.—Boston, ete., R. Co. v. Rear- 
don, 226 Mass. 286, 115 NE 408;-Co- 
nant v. Evans, 202 Mass. 34, 88 NE 
438; Lincoln v. Gay, 164 Mass. -537, 
42 NE 95; Carroll v. Manchester, etc., 
R. Corp., 111 Mass. 1; Andrews ‘Vv. 
Lyons,'11 Allen 349; Plumer vy. Lord, 
9 Allen 455, 5 Allen 463, 85 AmD 773; 
Audenried v. Betteley, 5 Allen 382, 
81 AmD 755; Bigelow v. Woodward, 
15 Gray 560, 77 AmD 389; Jackson v. 
Pixley, 9 Cush. 490, 57 AmD 64; Wal- 
lis v. Truesdell, 6 Pick. 455. 

Mich.—MeMorran Milling Co. v. 
Little Co., 201 Mich. 301, 167 NW 
990; Harlow y.. Jaseph, 183 Mich. 500, 
149 NW 1047; Marquette ‘County Sav. 
Bank. v. Koivisto, 162 Mich. 554, 127 
NW 680; Carlisle v. Spain, 147 Mich. 
158, 110 NW 532; Dallavo v. Richard-' 
son, 96 NW 20; Godding v. Under- 
wood, 89 Mich. 187, 50 NW 818; Cort- 
land Mfg. Co. v. Platt, 83 Mich. 419, 
47 NW 330. 

Minn.—Macomber v. Kinney, 114 
Minn. 146,.128-NW 1001, 130 NW 851; 
Western Land Assoc. v. Banks, 80 
Minn. 317, 83 NW 192; Hennepin 
County Com’rs v. Robinson, 16 Minn. 
381; Whitacre v. Culver, 6 Minn. 297, 
8 Minn. 133; Califf v. Hillhouse, 3 
Minn. 311. ; 

Miss.—Staton y. Bryant, 55 Miss. 
261; Chew v. Calvert, 1 Miss. 54. 

Mo.—Freeland v. Williamson, 220 
Mo. 217, 119° SW 5605: Powell ‘v. 
Powell, 217 Mo. 571, 117 SW > 1113; 
Martin v. Kitchen, 195 Mo. 477, 93 
SW 780;.Cobe v. Lovan, 193.Mo. 235, 
92 SW 938, 112 AmSR 480, 4 LRANS 
439; Ragsencranz_ vy. Swofford Bros. 
Dry. Goods Co., 175 Mo. 518, 75 SW 
445; Petring v. Chrisler, 90 Mo. 649, 
3 SW. 405; Monks vy. Belden, 80 Mo. 
639; Rogers <vi.-Marsh;. 73 Mat +64; 
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[§ 134 


The bringing of suit, or the commencement of an | action, is not a change of position within the mean- 


Spurlock vy. Sproule, 72 Mo. 503; 
Hitelgeorge v. Mutual House Bldg. 
Assoc., 69 Mo. 52; Chouteau y. God- 
din, 39 Mo. 229, 90 AmD 462; Pouder 
Vv. Colvin, 170 Mo. A. 55, 156 SW 483; 
Fowler v. Carr, 63 Mo. A. 486; Reichla 
v. Gruensfelder, 52' Mo. A. 43; Ford 
v. Fellows, 34 Mo. A. 630; Leeser v. 
Boekhoff, 33 Mo. A. 223; Union Sav. 
Assoc. v. Kehlor, 7 Mo. "A. 158. 

Nebr.—Galt v. Hildreth, 100 Nebr. 
422, 160 NW 870, 100 Nebr. 15, 158 
NW 366; Lingonner v. Ambler, 44 
Nebr. 316, 62 NW 486; Cain v. Boller, 
41_ Nebr. "721, 60 NW 7. 

N. H.—Langdell v. Eastern Basket, 
etesa CO.7 GUSihe N.» GER.) S234 99) HAC ¥ 9.0 
Thompson v. Currier, 70 N. H. 259, 
47 A 76; Clark v. Parsons, 69 N. H. 
147, 39 A 898, 76 AmSR 157; Stevens 
Vv. Dennett, 51 N. HL 324; "Horn v. 
Cole, 51 N. ‘H. 287, 12 AmR 411; Odlin 
Ws Gove, 41 N. H.. 465,. 77 AmD 178; 
Simons vy. Steele, 36 N. H. 73; Hil- 
dreth v. Pinkerton Academy, 929 N. 
1a h se at 

J.—Oram v. New Brunswick, 64 
N. Ni. L. 19, 44 A 883 [rev on other 
grounds 66 N. J. L. 632, 50 A 457]; 
Cartun v. Myers, 78 N. J. Hq. 308, 
82 A 14; O’Donnell v. McCann, 77 N. 
Aas Oto 188, Te oo WI OS) Kempson Vv. 
Kempson, 61..N. J. Ba: 303, 48 A 244 
[mod on other grounds 63 N. J. Eq. 
783, 52 A 360, 625, 92 AmSR 682, 
58 LRA 484]; Hollins v. American 
Union Electric Co., (Ch.) 56 A 1041; 
Dunham v. Ewen, (Ch.) 15 A 245; 
Thorne v. Mosher, 20 N. J. Eq. 257. 

N. M.—Dorar v. Clovis First Nat. 
Bank, 22 N. M. 236, 160 P 770; Ajgo- 
dones Land, ete, Co. v. Frank, 21 
IN Me 82,5153 ;P 1082, 1034: [city Cyel. 


N. Y.— Rug gg Co. v. Ormrod, 198 
Np Yern119,° 91 NE. 366; Sweeney v. 
‘Warren, 12% Nu«¥: 426, 28 NE 413, 


24 AmSR 468 [rev 52 Hun 246, 6 
NYS 575]; Bennett v. Bates, 94 N. Y. 
354; Becker v. Hallgarten, 86 N. Y. 
167; Blair v. Wait, 69 N. Y. 113; Con- 
tinental Nat. Bank y. National Bank, 
50 N. Y. 575; Favill v. Roberts, 50 
N. Y. 222 [aff 3 Lans. 14]; Malloney 
v. Horan, 49 N, Y. 111, 10 AmR 335; 
Manufacturers’, etc., Bank v. Hazard, 
30 N. Y. 226; Jewett v. Miller, 10 N. 
Y. 402, 65 AmD 751; Lawrence v. 
Brown, 5 N. Y. 394; Curnen vy. Ryan, 
187 App. Div. 6, 175 NYS 50 [aff 227 
N. Y. 626 mem]; Smith v. Jamison, 
170 App. Div. 78, 157 NYS 507 [aff 
224., N.Y.) 526:,mem, 116 NE 1076 
mem]; Jones vy. Merchants’ Nat. 
Bank, 55 Hun 290, 8 NYS 382; Gilbert 
v. Groff, 28 Hun 50; Voorhees v. 
Olmstead, 3 Hun 744 [aff 66 N. Y. 
113]; Todd v. Kerr, 42 Barb. 317; 
Griffith vy. Beecher, 10 Barb. 432; 
Ryerss v. Farwell, 9 Barb. 615; Otis 
v. Sill, 8 Barb. 102; Real Est. Trust 
Co. yi Baleh;145 N. Yo (Super, 4528; 
Hitel v. Bracken, 38 N. Y. Super. 73 
Chapman y. O’Brien, 34 N. Y. Super. 
524; Brookman y. Metcalf, 27 N. Y. 
Super. 568; Graham v. Fitzgerald, 4 
Daly 178; Ferretti v. America Pru- 
dential Ins. Co., 49 Misc. 489, 97 
NYS 1007; Reisman v. Silver, 48 
Mise. 399, 95 NYS 483; Hoffman 
House vy. Jordan, 28 Misc. 193, 58 
NYS 1091; O. J. Gude Co. v, Kesten- 
baum, 169 NYS 11; Welch v. Graham, 
124 NYS 945 [aff 148 App. Div. 900, 
132 NYS 1150]; Laxarus v. Union 
Bank, 116 NYS 710; Snyder v. 


Brooks, 18 NYS 369; Mutual L. Ins. | 


Co. v. Holloday, 13 AbbNCas 16. 

N. C.—Etheridge v. Davis, 111 N. 
C. 293, 16 SH 232; Devereux v. Burg- 
wyn, 40 N. C. 351. 

N. D.—Haugen v. Skjervheim, 13 
N. D. 616, 102 NW 311. 

Oh.—McKinzie v. Steele, 18 Oh. St. 
38; Rousch v. Hundley, 2 Oh. Dec. 
(Reprint) 445, 3 WestLMonth 126; 
Acklin vy. Parker, 29 Oh. Cir. Ct. 625. 

Okl.—Melton v. Cherokee Oil, etc., 
Co., 170 P 691; State Nat. Bank v. 
Seales, 159 P 925; WilliamSon-Hal- 
sell-Frasier Co. vy. King, 58 Okl, 120, 


158 P 1142 [cit Cyc]; Scott v. Signal 
Oil Co., 35 Okl. 172, 128 P 694. 
Pa.—Brady y. Elliott, 181 Pa. 259, 


37 A 343; Hoffman y. Bloomsburg, 
ete,,) (Re Coin b%a Pare 17-4), 0 Ay b645 
Hill ~w.. Epley, > 31+ Pa. '331;.-Dunn’s 
App., 90 Pa. 367; Helser v. McGrath, 
52 Pa. 5381; Murphy v. Green, 48 Pa. 
Super. 1, 22 fcit Cyc]; Keefer v. 
Keefer, 9 Pa. Super. 53; Squire v. 


Grand Fraternity, 25 Fa. Dist. 909; 
In re Treffeison, 3 Kulp 308; Lough- 
ery’s App., 37 LegInt 341 [aff 12 
Phila. 416]; Hawkins v. Oswald¢, 2 
Woodw. 395; Perrine vy. Holcomb, 3 
LuzLegReg 32 

Porto Rico.—Semiday v. Central 
Aguirre, 7 Porto Rico Fed. 572. 

S. C—Cannon v. Baker, 97 S. C. 
116, 81 SE 478; Chafee vy. Aiken, 57 
S. C. 507, 35 SE 800; Gaston y. Bran- 
denburg, 42 S, C. 348, 20 SEH 157; 
Hardin v. Melton, 28 S. C. 38, 4 SH 
805, 9 SE 423; Whitman v. Bowden, 
27 S. C. 58, 2 SE 630: Douglass v. 
Craig, 138 S. C. 871; Bull v. Rowe, 
13..S,;.C.2355. 

S. D—Smith y. Allmendinger, 169 
NW 512; Somers v. Somers, 131 NW 
1091; State v. Mellette, 16 S. D, 297, 
92 NW 395. 

Tenn.—Daniel v. Dayton Coal, etc., 
Co., 132, Tenn. 501, 178 SW. 1187; 
Lockett v. Ixinzell, 99 Tenn. 713, 42 
eae 442; Decherd v. Blanton, 3 Sneed 

Chester vy. Greer, 5 Humphr, 26. 

See —Gulf, etce., R. Co. v. Newell, 


T34-Dexs:,334.) 11) SW 342, 15 AmSR 
788; Ragsdale v. Gohlke, 36 Tex. 
286: Burleson y. Burleson, 28 Tex. 


283: Lewis v. Castleman, 27 Tex. 407; 
Little v. Birdwell, 21 ‘Tex. 597, 73 
AmD 242; Love v. Barber, 17 Tex, 
BE WAS Llano Granite, etc., Co. v. Hol- 
linger, (Commn, A.) 312 SW 151; 
Carroll vy. Denison First State Bank, 
(Civ. A.) 160 SW 632; Marks y. Jones, 
(Civ. A.) 154 SW 618; Cowans v. Ft. 
Worth, vete., Ry Coi249 Tex. Civ. Ai 
463, 109 SW 403; Lewis v. Brown, 39 
Tex. Civ. A. 139, 87 SW 704; Shattuck 
v. McCartney, 1 Tex. A. Civ. Cas. 
§ 557; Baumbach vy. Cook, 2 Tex. A. 
Civ. Cas. § 508. 

Vt.—Cleveland v. Rand, 90 Vt. 223, 
97 A 989; Vermont Acc, Ins. Co, v. 
Fletcher, 87 Vt. 394, 89 A 480; North 
Troy Graded School Dist. y. Troy, 
80 Vt. 16, 66 A 1033; Drouin vy. Bos- 
ton, etc., R. Co., 74 Vt. 848, 52 A 957; 
Batchelder v. Blake, 70 Vt. 197, 40 
A 34; Holman vy. Boyce, 65 Vt. 318, 


26 A 632; Warl v. Stevens, 57 Vt. 
474; Wheelock v. Hardwick, 48 Vt. 
19; Burnell v. Maloney, 39 Vt, 579, 


94 AmD 358; Wooley v. Edson, 35 
Vt. 214; Shaw v. Beebe, 35 Vt. 205; 
White v. Langdon, 30 Vt. 599; Strong 
v. Ellsworth, 26 Vt. 366. 

W. Va.—Columbus Onyx, ete., Co. 
v. Miller, 74 W. Va. 686, 82 SH 1078; 
Robrecht v. Marling, 29 W. Va. 765, 
2 SE 827. 

Wis.—Somers vy. Germania Nat. Bank 
of Milwaukee, 152 Wis. 210, 138 NW 
718; Zwietuseh vy. Luehring, 156 Wis. 
96, 144 NW 257; Chase v. Woodruff, 
138 Wis. 641, 120 NW 499; McDoug- 
ald vy. New Richmond Roller Mills 


Cox. sb25r Wise eb21aypelosaAN Ww 244° 
Ashland vy. Northern Pac. R. Co., 119 
Wis. 204, 96 NW 688; St. Croix 


County v. Webster, 111 Wis. 270, 87 
NW 302. 
Hng.—Aaron’s 
[1896] A. C.. 273; Simm v. Anglo- 
American Tel. Co., 5 °Q. B. D., 188; 
Hx p. Adamson, 8 Ch. D. 807; Heane 
v. Rogers, 9 B..& C, 577,17 BCL 260; 
Cairnecross v. Lorimer, 7 Jur. N.S. 
Rene cpecdiey Vv. Coventry, 20 El & 


(Or 
Can.—Farrell v. Manchester, 40 
Can, S. C. 339; Monarch L. Assur. Co. 
v. Mackenzie, 15 DomLR 695, 
Man.—Montgomery v. Hellyar, 9 
Man. 551 [dist Pickard y. Sears, 6 
A. & EB. 469, 33 ECL 257). 
ee eManus v. Blakeney, 25 N. 


Reefs vy. .Twiss, 


Ont.—Cain v. Junkin, 6 Ont, 522; 
Morse vy. Thompson, 19 U. C. ¢€. P. 
94 


Sask.—Wallace Bell Co., Ltd. v. 
Moose Jaw, 5 Sask. L, 155, 4 DomLR. 
438, 21 WestLR 871; Ottawa Bank 
v. Stameo Ltd., etc., 22 DomLR 679, 
8 WestWkly 574. 

“It is essential to the application 
of the rule, that the party to whom 
the statement is made shall rely 
upon it and shape his conduct there- 
by.” Reisman v. Silver, 48 Misc, 399, 
401, 95 NYS 483. 

[a] To estop one from deciaring 
the truth, his conduct must not only 
have been such as would lead the 
other party to believe the fact was 
otherwise than: the truth, but such 
other party must show affirmatively 
that he has relied upon the conduct 
of the party against whom he in- 
vokes the doctrine of estoppel and 
been induced by it to act or refrain 
from doing so. Drouin y. Boston, 
ete (Re Cogef4i Vitis 343,,b20 A795 

[b] Where an adverse party acts 
in spite of open opposition on the 
part of the interested party, the 
equitable rule granting relief against 
interested parties who stand by with- 
out disclosing their rights and see 
another do an act in ignorance of 
them cannot be invoked, Ashby v. 
Ashby, 59 N. J. Eq. 547, 46 A 522. 

[c] Rule applied.—(1) There can 
be no estoppel preventing reforma- 
tion of an instrument as against one 
whose situation is no different from 
what it would be had there been no 
mistake therein. Detweiler v. Swart- 
ley, 74 Kan. 855, 86 P 141. (2) Where 
the parties claiming the estoppel 
were not thereby induced to do, or 
to refrain f:om doing, anything 
which they would or would not 
otherwise have done. Robichaux v. 
Morgan’s Louisiana, etc., R., ete., Co., 
131 La. 727, 60 S 206. (3) An execu- 
trix qualifying and going on to ex- 
ecute the will is not thereby conclu- 
sively estopped from saying that it 
was invalid, no person having acted 
on the implied admission that the 
will was valid. Gaither v. Gaither, 
23 Ga. 521. (4) A widow of an in- 
testate is not concluded by an inven- 
tory which she returned, as his ad- 
ministratrix, in a question of title 
to property included in it, unless the 
adverse party has acted upon the 
faith of the -inventory. Little v. 
Birdwell, 21 Tex. 597, 78 AmD 242. 
(5) One whose subscription for com- 
pany shares was obtained by misrep- 
resentation is not precluded from ob- 
taining 1relief by delay in asserting 
his rights, where no change occurs 
in the status of the company in the 
meantime, Pioneer Tractor Co., Ltd. 
v. Peebles, 15 DomLR (Sask.) 275, 
26 WestLR 503, 5 WestWkly 989. 
(6). A railroad company is not 
estopped from denying that a per- 
son killed -while in the employ of 
contractors was its employee by a 
notice offering reward for informa- 
tion as to who caused the wrecking 
of its train and the death of two 
of its employees. Robichaux vy. Mor- 
gan’s Louisiana, etc., R., ete., Co., 131 
La, 727, 60 S 206. (7) There was 
no estoppel in pais of lessors to pro- 
ceed against defendants who were 
liable under a lease, where defend- 
ants were not misled or induced to 
change their position to their preju- 
dice in reliance on any conduct or 
acts of the lessors. Zwietusch v. 
Luehring, 156 Wis. 96, 144 NW 257. 
(8) Where.a pledgee of certain bank 
stock did not act on the owner’s 
repudiation of the pledge, the owner 
was not estopped to change its posi- 
tion, and by subsequently tendering 
the amount of the debt acquire a 
right to the_ stock. Metropolitan 
Trust Co. v. McKinnon, 172 Fed. 846, 
97 CCA 194. (9) Where the acts of 
a municipality have not caused the 
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§§ 134-136] 


ing of the law of estoppel.?7 


Inducement of act enforceable by law. Further- 
more the doctrine of estoppel has no application in 
eases where the representations or conduct which 
are claimed to give rise to it tend only to induce 
the party to do some act which he is already legally 


bound to do.78 


[§ 185] g. Benefit to Person against Whom Es- 
toppel Asserted. The receipt of a consideration or 
benefit may be sufficient to create an estoppel.7> 
And it has been said in some decisions that the 
doctrine of estoppel does not obtain unless there is 


holder of a franckise to use the 
streets to change his position, such 
acts do not estop the city to claim 
a forfeiture of the franchise for non- 
user. State v. St. Louis Light, etc., 
Co., 246 Mo. 618, 152 SW 67. 

{d] An erroneous admission of 
counsel on a former trial as to the 
proper construction of a written con- 
tract will not estop his client from 
insisting on the correct construction 
on a subsequent trial, where the ad- 
verse party has not acted on the 
admission or changed his position by 
reason thereof. Hoffman v. Blooms- 


burewitete,, aR iio U5% Pas LA wor, 
A 564, 
[e] Admissions equivalent to dis- 


clain:er of title do not necessarily 
amount to an estoppel in pais against 
the party making them, unless it ap- 
pears that the party claiming the 
estoppel has so acted upon such ad- 
missions that an advantage will be 
gained of him or an injury result 
to him without it. Reeves v. Mat- 
thews, 17 Ga. 449, - 

77. Jamison v. Auxier, 145 Iowa 
654, 124 NW 606; Des Allemands 
Lumber Co. v. Morgan City Timber 
Co., 117 La. 1, 41 S 332; Barnett v. 
Kemp, 258 Mo. 139, 167 SW 546, 52 
LRANS 1185. f 

[a] Beason for rule.—‘‘The suit 
eannot create rights, nor change the 
legal situation. _It can only enforce 
the existing rights, such as they 
happen to be. <A _ litigant cannot 
create an eStoppel against his adver- 
sary by merely filing a suit against 
him.” Des Allemands Lumber Co. 
v. Morgan City Timber Co., 117, La. 
di, 45,) 41S) 332. 

78. Ind.—Zuelly v. Casper, 37 Ind. 
A. 186, 76 NE 646. 

Minn.—Western Land Assoc. v. 
Banks, 80 Minn. 317, 88 NW 192. 

Mo.—Barnett vy. Kemp, 258 Mo. 139, 
167 SW 546, 52 LRANS 1185. 

Ni, wdice-Econ (Wks. vy. R. (Co.,)-78 NN. 
MeL lie 6 At Os 

N. Y.—Organ v. Stewart, 60 N. Y. 
413.» : 

Wis.—St. Croix County v. Webster, 
111 Wis. 270, 87 NW 302. 

[a] Agreement to perform binding 
contract.—No estoppel arises re- 
specting an agreement, not otherwise 
binding, made to induce a party vol- 
untarily to perform a contract which 
he could be compelled to perform, 
although he performed it relying on 
and in consequence o*'the agreement. 
Organ y. Stewart, 60 N. Y, 413. 

79. Pharr v. Coudroy, 118 La. 499, 
43 S 76. 

80. Hunley v. Hunley, 15 Ala. 91; 
Goodwyn v. Goodwyn, 20 Ga. 600; 
Southern Mfg. Co. v. R. L. Moss 
Mfg. Co., 13 Ga. A. 847, 81 SE 2638. 
See also Yates y. Hurd, 8 Colo. 343, 
S49 a(S ae) Siow Cto-{ constiturer ns), 
[equitable estcppel] by election the 
act of the party against whom the 
estoppel is sought must have gained 
some advartage for himself or pro- 


duced some disadvantage to an- 
other’). 

81. See cases infra note 82. 

82. King v. Briarwood Land Co., 
131 NYS 945, 950; McLemore - vy. 
Bickerstaff, (Tex. Civ. A.) 179 SW 
536; Grand Isle v. Kinney, 70 Vt. 


381, 41-A 130. : 
“Tf a consideration be essential to 
an estoppel, it is not necessary that 


ESTOPPEL 


the consideration move directly from 
the plaintiff to the defendant, or that 
the defendant be benefited thereby. 
It 1s enough to support any agree- 
ment that the person from whom the 
consideration moves is in a legal 
sense injured thereby.” King v. 
Briarwood Land Co., supra. 

[a] Reason for rule.—‘‘An estop- 
pel is interposed, not because one 
party has received a benefit from the 
transacticn, but because another may 
be, injured. The rules governing 
estoppel are not to be confused with 
those which govern ratification.” 
McLemore y. Bickerstaff, (Tex. Civ. 
A’) (179. SW 536, 538. 

83. U. S.—Bloomfield v. Charter 
Oak Bank, 121 U.S. 121, 7 SCt 865, 
30 L. ed. 923; Leather Manufacturers’ 
Nat. Bank v. Morgan, 117 U. S. 96, 
6.SCt.657;;29-L. ed; 811; Morgan Vv. 
@hieazo, ete.) wR. -Co,- 96. U.S, 716; 
24 L. ed. 743; Ketchum vy. Duncan, 
96 U. S. 659, 24 L. ed, 868; Illinois 
Surety, Co: ivi -Davis, -37 , SCt_ 614; 
Sweetwater First Nat. Bank vy. Rust, 
257 Fed. 29; Weber Electric Co. v. 
Cutler-Hammér Mfg. Co., 256 Fed. 
31; Mente v. De Witt Rice Mill Co., 
251 Fed. 252; In re 35% Auto. Supply 
Co., 247 Fed. 377; Bankers’ Surety 
Co. v. Maxwell, 222 Fed. 797, 138 
CCA 345; U. S. v. Wilson, 214 Fed. 
630; Miller v. Ahrens, 163 Fed. 870; 
Comer v. Felton, 61 Fed. 731, 10 
CCA 28; Great Northern R. Co. v. 
U.AS;,, 42 .Ct. Cl. 234. 

Ala.—Mobile Towing, etc., Co. v. 
Lakeland First Nat. Bank, 78 S 797; 
Clemmons v. Metcalf, 171 Ala. 101, 
54 S 208; Pecple’s Evergreen Bank 
v. Robbins, 167 Ala. 497, 52 S 412; 
Crawford y. Engram, 157 Ala, 314, 47 
S 712; Moore y. Robinson, 62 Ala. 
537; Hopper v. McWhorton, 18 Ala. 
229; Carter vy. Darby, 15 Ala. 696; 
Hunley v. Hunley, 15 Ala. 91; Strange 
vi Watson, 112 Alav-324. 

Ariz.—Barry v. Kirkland, 52 P 771. 


Ark.—Frazer v. Decatur’ State 
Bank, 101 Ark. 135, 141 SW. 941; 
Gurdon, ete, R. Co. v. Vaught, 97 


Ark. 234; 138 SW 1019; Jett <v., Crit- 
tenden, 89 Ark. 349, 116 SW 665. 
Cal.—San Pedro, ete, R. Co. vy. 
Long Beach, 172 Cal. 631, 158 P 204; 
Treat v. Treat, 170 Cal. $29, 150 P 


58; Stein v. Leeman, 161 Cal. 502, 
119. P 663; Hicks v. Post, 154 Cal. 
22, 96 PB 878; Conway v. Supreme 


Council C. K. of sA., 137 Cal. 384, 70 
P 223; Scott v. Jackson, 89 Cal. 258, 
Q26ree B898s Lux ov... Hagein,7 69Cal 
255, 10 P 674, 4 P 919; Dresbach v. 
Minnis, 45 Cal. 223; Smith v. Penny, 
44 Cal. 161; Martin v. Zellerbach, 38 
Cal. 300, 99 AmD 365; Wilson vy. 
Castre, 31 Cal. 420; Bowman vy. Cud- 
worth, 31 Cal. 148; Franklin vy. Dor- 
land, 28 Cal. 175, 87 AmD 111; Davis 
v. Davis, 26 Cal. 23, 85 AmD 157; 
Carpentier v. Thirston, 24 Cal. 268; 
Boggs v. Merced Min. Co., 14 Cal. 
279 [app dism & Wall. 304, 18 L. ed. 
245]; Mentry vy. Broadway Bank, etc., 
Co., 206@alt Ax 28859129 (Pu.470. 
Colo.—Denver First Nat. Bank v. 
Ahrens, 170 P 1938; Great West Min. 
v.! Woodmas, etc., Min. Co., 12 
46,,20°P. 771,.13. AmSR 204; 
Yates v. Hurd, 8 Colo. 343, 8 P 575; 
Goodale v. Middaugh, 8 Colo. A. 223, 
42ers ; 
Conn.—Keifer v. Bridgeport, 68 
Conn. 401, 36 A 801; National. Shoe, 
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injury to one party or advantage to the other, re- 
sulting from the acts or declarations of the per- 
son to be estopped.®° 
a special benefit should be shown to have acerued 
to the party sought to be estopped;* it is sufficient 
to raise the estoppel if the other party has been in- 
duced to take upon himself burdens which he would 
not otherwise have taken.%? 

[§ 136] h. Prejudice to Person Setting Up Es- 
toppel. In order to create an estoppel in pais the 
party pleading it must have been misled to his in- 
jury;°* that is, he must have suffered a loss of a 


But it is not necessary that 


etc., Bank’s App., 55 Conn. 469, 12 A 
646; Attna Nat. Bank v. Hollister, 
55 Conn. 188, 10 A 550; Whittemore 
v, Hamilton, 51 Conn. 153; Fawcett 
v. New Haven Organ Co., 47 Conn. 
224; Townsend Sav. Bank v. Todd, 
47 Conn. 190; Bassett v. Holbrook, 24 
Conn. He Whitaker vy. Williams, 20 


Conn. 98, 
Del.-—Wilmington, Bank vy. 
Wollaston, 3 Del. 90. 
Oe C.—Manogue y. Bryant, 15 App. 
ov. 
Fla.—Neal v. Gregory, 19 Fla. 356, 
Ga.—Hanecock yy. King, 133 Ga. 734, 
66 SE 949; Piedmont Cotton Mills v. 
Georgia dR eR. Com 134 NGawl129) 
62 SE 52; Rich v. Maryland Fidelity, 


etc., 


etc.,-Co., 126. Ga. 466, 55 SE 336; 
Coker y. Atlanta, ete, R. Co. 123 
Ga. 483, 81 SE 481; Johnson vy. 


Thompson, 120 Ga. 531, 48 SE 1387; 
American Freehold Land Mortg. Co. 
v. Walker, 119 Ga. 341, 46 SH 426; 
Stewart 'v. Hail, 106 Ga. 172, 32 SH 
14; Rives v.. Lamar, 944Ga. 186, 21 
SE 294; McCalla y. American Free- 
hold _ Land Mortg. Co., 90 Ga. 113, 
15 SE 687; Watertown Steam-Engine 
Co. v. Palmer, 84 Ga. 368, 10 SE 969, 
20 AmSR 368; Reeves v. Matthews, 
17 Ga. 449. 

Ida.—Cceur D’Alene y. Spokane, 
ete., R. Co., 169 P 930; Frohman vy. 
Madden, 13 Ida. 138, 88 P 894; Wast- 
wood v. Standard Min., etc., Co., 11 
Ida. 195, 81 P 382; Leland v. Isen- 
beck, 1 Ida. 469. 

Ill— North Ave. Bldg., etc., Assoc. 
Va) Huber,.) 286) (111. 375;'121 sNwe 7217 
Monahan vy. Metropolitan L. Ins. Co., 
283 Ill. 136, 119 NE 68 [aff 207 Ill; A. 
200]; Penn \Mut. LD. -dIns:4Co. -v: 
Heiss, 141 Ill. 35, 31 NE 138, 33 AmSR 
273; Wilson v. Roots, 119 Ill. 379, 
10 NE 204; Taylor v. Farmer, 4 
NE 370; Chandler v. White, 84 Ill. 
435; Hefner v. Dawson, 63 Ill. 403, 
14 AmR 123; Niblack v. Farley, 211 
Til. A. 441; American Terra Cotta, 
etc., Co. v. Bankers’ Surety Co., 199 
Ill. A. 545; Independent Filter Co. 
v. Hilbig, 163 Ill. A. 16; Chapin v. 
Miles, 151 Ill. A. 164; Heimbruecher 
v. Goff, 119 Ill. A. 373; De Moss v. 
Thomas, 118 Ill. A. 467; Pusheck v. 
Frances HE. Willard N. T. H. Assoc., 
94 Jill. A. 192; Mullanphy Bank v. 
Schott, 34 Ill, A: +500 - [aff 135) Tir. 
655, 26 NE 640, 25 AmSR 40]; Pitt’s 
Sons Mfg. Co. v.! Poor, “7 Til. At’ 24. 

Ind.—Dudley v. Pigg, 149 Ind. 363, 
48 NE 642; Anderson v. Hubble, 93 
Ind. 570;. 47 AmR 394; McCabe <v. 
Raney, 32 Ind. 309; Junction R. Co. 
v. Harpold, 19 Ind. 347; Jones v. 
Dorr, 19 Ind. 384, 81 AmD 406; 
Thompson v. Thompson, 9 Ind. 323, 
68 AmD 688; Barnes v. McKay, 
7 Ind. 301; Gatling v. Rodman, 6 
Ind. 289; Huntington, ete., Counties 
Live Stock Ins. Assoc. v. Stickler, 
(A.) 115 NE 691; Denney v. Reber, 
63 Ind. A. 192, 114 NE 424; Pabst 
Brewing Co. vy. Schuster, 55 Ind. A. 
375, 108 NE 950. 

Iowa.—Dolph v. Wortman, 168 NW 
252: Waterloo R. Co. v. Harris, 180 
Towa 149, 161 NW 69; Williamson 
v. Williamson, 179 Iowa 489, 161 NW 
482: Dodd v. Groos, 175 Iowa 47, 156 
NW 845; Dumont v. Peet, 152 Iowa 
524, 132 NW 955; Wingardner vy. 
Equitable Loan Co., 120 Iowa 485, 94 
NW 1110;«Larson v. Fitzgerald, 87 
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substantial character or have been 


Towa 402, 54 NW 441; 
McNeill, 85 Iowa 474, 52 NW 484; 
King v. Gustafson, 80 Iowa 207, 45 
NW 565; Merrill v. Welsher, 50 lowa 
61; Page County v. Burlington, etc., 
1E% *Co., 40 Iowa 520; Tufts v. McClure, 


40 lowa 317. 
Kan.—Simmons y. Shaft, 91 Kan. 
558, 188 P 614; Dent v. Smith, 76 


Kan. 381, 92 P 307; King v. Mead, 60 
Kan. 539,257 PB it3; ‘Vaughan v. Hixon, 
50 Kan. 773, 32.P 358; Clark v. Cool- 
idge, 8 Kan. 189; Carithers v. Weaver, 
7 Kan. 110. 


Ky.—Milliken vy. Haner, 184 Ky. 
694, 212 SW 605; Lisle v. Oliver, 181 
Ky. 829, 205 SW. 954; Bush _v. 
Chenault, 175 Ky. 598, 194 SW 


ute kig Walker v. Milliken, 150 Ky. 12, 
150 SW 71, AnnCas1914C 742; Pem- 
berton v. Price, etc.; Piano Co., 144 
Ky. 518, ae SW 742; Acme Mills, 
etc., Co. Johnson, 141 Ky. 718,'133 
sw 784; Sehacok v. Owensboro City 
139.5 Oro 119 Ky. 939, 85 SW 193, 27 
KyL 380; Louisville Banking Co. Vv. 
Asher, 112 Ky. 138, 65 SW 133, 831, 
99 AmSR 283, 23 KyL 1180, 1661; 
Ratcliff v. Bellfonte Iron Works Co., 
87 Ky: 559, 10 SW 365, 10 KyL 643; 
O'Malley v. Wagner, 16 SW 356, 25 
KyL 810; Garrott v. Ratliff, 6 KyL 
(2; Lashley vy. Lackey, 12 Ky. Op. 78. 
La.—Hebert v. Champagne, 144 La. 
659, 81 S 217 [cit Cyc]; Gallagher v. 
Conner, 1382 ha: 863370 (S'.5395 rion! 
v. Knapp, 132 La. 60, 60 S 719, 43 
LRANS 940; Coleman v. Jones & 
Pickett, 131 La. 803, 60 S 243; Rabb 
v. Pillot, 52 La. Ann. 1534, 28 S 
120; Bonnecaze v. Lieux, 52 La. Ann. 
285, 26 S 832; Marsh v. Smith, 5 
Rob. 518; Lichtentag v. Feitel, 1 La. 
A. (Orleans) 172. 
-~Me.—Palmer v. Palmer, 112 Me. 
149, 91 A 281; Chase v. Cochran, 102 
Me. 4381, 67 A 320; Goodwin v. Nor- 
ton, 92 Me. 532, 43° A 111; McClure 
v. Livermore, 78 Me. 390, 6 A 11; 
Allum v. Perry, 68 Me. 232: Piper v. 


Gilmore, 49 Me. 149; Cummings v. 
Webster, 43 Me. 192; Copeland v. 
Copeland, 28 Me. 525; Rangeley v. 


Spring, 21 Me. 130. 
» Md.—Catonsville First Nat. Bank 
v. Carter, 132 Md. 218, 103 A 463; 
Baltimore Potomac Dredging Co. v. 
Smoot, 108 Md. 54, 69 A 507; Nichol- 
son .v. Snyder, 97 Md. 415, 55 A 484; 
Homer vy. Grosholz, 38 Md. 520; Starr 
v. Yourtee, 17.Md. 341; McClellan v. 
Kennedy, 8 Md. 230; Alexander v. 
Walter, 8 Gill. 239, 50 AmD 688. 
*‘Mass.—Torrey v. Parker, 220 Mass. 
520, 108 NE 472; Rockwell v. Kelly, 
190 Mass. 459, 77 NE 490; Hammond 
v. Abbott, 166 Mass., 517, 44 NE 620; 
Birch v. Hutchings, 144 Mass. 561, 
12 NE 192; Haven v. Grand Junction 
R., etc., Co., 109 Mass. 88; Murphy 
v. People’s Equitable Mut. F. Ins. 
Co., 7 Allen 239; Bigelow v. Wood- 
ward, 15 Gray 560, 77 AmD 389 
Mich.—Blodgett v. Foster, 120 
Mich. 392, 79 NW 625; Manistee 
First Nat. Bank v. Marshall, etce., 
Bank, 108 Mich. 114,. 65 -NW_ 604; 
Meisel v. Welles, 107 Mich. 453, 65 
NW ~ 289; Montreal Bank -v. J. EL 
Potts Salt, ete. Co., 101 Mich. 546, 
60 NW 40: Dean v. Crall, 98. Mich. 
591,.57 NW 813, 389 AmSR 571; 
Hughes v. Tanner, 96 Mich. 1138, 55 
NW 661; Showman y. Lee, 86 Micn. 
556, 49 NW 578;-De Mill v. Moffat, 
49 Mich. 125, 13 NW 387; Burdick 
v. Michael, 32 Mich. 246; Palmer v. 
Williams, 24 Mich. 328; Cicotte v. 
Gagnier, 2 Mich. 381. 
Minn.—Ortonviille El., etce., Co. v. 
Luff, 162 NW 885; Helmer v. Lumber 
Cos 129 5) Minn: 25,0151 NW eb 4205 
Macomber v. Kinney, 114 Minn, 146, 
128 NW 1001, 130 NW 851; Western 
Land Assoc. y. Banks, 80 Minn. 317, 
83 NW 192; Stong vy. Lane, 66 Minn. 
94, 68 NW 765; Stevens v. Ludlum, 
46 Minn. 160, 48 NW 771; Nell v. 
Dayton, 43 Minn. 242, 45 NW 229; 
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induced to alter | his position for the worse in some material re- 


Beebe vy. Wilkinson,-30 Minn. 548, 16 
NW 450; Conger v. Nesbitt, 30 Minn. 
436, 15 NW 875; Coleman vy. Pearce, 
26 Minn. 123, 1 NW 846; Hennepin 
County Com’rs vy. Robinson, 16 Minn. 
381; Whitacre v. Culver, 8 Minn. 
133; Chaska County v. Carver Coun- 
‘ty, 6 Minn. 204; Caldwell v. Auger, 
4 Minn. 217, 77 AmD 515. 
Miss.—Lay v. Lay, 118 Miss. 549, 
79 S 291; Vicksburg Waterworks Co. 
v. Yazoo, ete., R. Co., 102 Miss. 504, 
59 S 825; Hart v. Livermore Foun- 
ary, ete.) Conmi2: Mass. +800 edits 
769; Love v. Stone, 56 Miss. 449; 
Staton vy. Bryant, 55 Miss. 261; Sul- 
phine y. Dunbar, 55 Miss. 255. 
Mo.—Burke v. Murphy, 275 Mo. 
397, 205 SW 32; Mayes v. Adair 
County, 194 SW 58; Thompson y. 
Lindsay, 242 Mo. 53, 145 SW 472; 
Powell v. Powell, 217 Mo. 571, 117 
SW 1113; Cobe v. Lovan, 193 Mo. 235, 
92 SW 93, 112 AmSR 480, 4 LRANS 
439; Blodgett v. Perry, 97 Mo. 263, 
10 SW 891, 10 AmSR 307; St. Louis 
v. Wiggins Ferry Co., 88 Mo. 615 
faff 15 Mo. A 227]; Chouteau v. 
Goddin, 39 Mo. 229, 90 AmD 462; 
Taylor v. Zepp, 14 Mo. 482, 55 AmD 
113; Northrup v. Colter, 150 Mo. A. 
639, 131 SW 364; Shelton v. Cooksey, 
138 Mo. A. 389,-122 SW 331; Brink- 
erhoff Faris Trust, ete., Co. v. Horn, 
83 Mo. A. 114; Rosenthal vy. Jenkins, 
67 Mo. A. 295; Fowler v. Carr, 63 
Mo. A. 486; Conrad vy. Fisher, 37 
Mo. A. 352, 8 LRA 147; Union Sav. 
Assoc. v. Kehlor, 7 Mo. A. 158. 
Mont.—Scheffer v. Chicago, etc., R. 
Co., 53 Mont. 302, 163 P 565; Moore 
v. Sherman, 52 Mont. 542, 159 P 966; 
Brundy v. Canby, 50 Mont. 454, 148 
P 315; Yellowstone County v. First 
pene etc., Bank, 46 Mont. 439, 128 P 
Nebr.—National Aid Assoc. Vv. 
Bratcher, 65 Nebr. 378, 97.NW 379, 
93 NW 1122: Gallaher vy. J-incoln, 63 
Nebr. 339, 88 NW 505; People’s Nat. 
Bank v. Geisthardt, 55 Nebr. 232, 75 
NW > 5823" Omaha --k Ins: ..Go., - v. 
Thompson, 50 Nebr. 580, 70 NW 30; 
Cain v. Boller, 41 Nebr. 721, 60 NW 


N. H.—lLawrence v. Towle, 59 N. 
H. 28; Barney y. Keniston, 58 N: 
168; Carpenter v. Cummings, 40 N. 
H. 158; Hazelton y. Batchelder, 44 
is 40; Fitts v. Brown, 20 N. H. 

N. J.—Pope v. Ferguson, 82 N. J. 
L. 566, 838 A 353; Hollins v. American 
Union Electrie Co., (Ch.) 56 A 1041; 
Kempson vy. Kempson, 61 N. J. Eq. 
303, 48 A 244 [mod on. other grounds 
63 N.- J. Eq. 788, 52 A. 360, 625,92 
AmSR_ 682, 58 LRA 484]; Hart v. 
Kennedy, 47 N. J. Eq. 51, 20 A 29; 
Besson y. Eveland, 26 N. J. Eq. 468. 

N. M.—Doran vy. Clovis First Nat. 


Bank, 22 N. M. 236, 160 P 770; Al- 
godones Land, ete., Co. vy. Frank, 21 
Nap Me S2 a1 5 3c 08258 L0S4e feit 


Cyc]; Dye v. Crary, 13 N. M. 489, 85 
P 1038,-9 LRANS 1136. 

N. Y.—Hanna vy. Florence Iron Ga:; 

22 N. Y. 290, 118 NE 629; Masten 
y. Oleott, :WieN.. ¥. 1525 4 ‘NE 274; 
Bennett v. Bates, 94 N. Y. 354 [mod 
26 Hun 364]; Peo. v. Bank of North 
America, 75° N. Y..547 faff' 138 Hun 
434]; Payne v. Burnham, 62 N. Y. 
69; Mayenborg v. Haynes, 50 N. Y. 
675; Corning v. Troy  Iron,-- etc., 
Factory, 44 N. Y. 577; Olin v. Kings- 
bury, 181 App. Div. 348, 168 NYS 
766; Catskill Nat. Bank v. Lasher, 
165 App. Div. 548, 151 NYS 191; 
Matter of Froelich, 122 App. Div. 
440, 107 NYS 173 [aft 192 N. Y. 566, 
85 NE 1110]; Precht vy. Howard, 110 
App. Div. 680, 97 NYS 462 [aft 187 
Nip. 436) 79 NE 847, 9 LRANS 483]. 

N. C.—Cox vy. Kinston Carolina R., 
ete.,. Co... 175 N.C. 299-95 .SE..623: 
Le Roy y. Pasquotank, ett., Steam- 
boat. Co., 165 N. C. 109, 80 SE 984; 
Boddie v. Bond, 154 N. C. 359, 70 SE 


824; Beaufort County Lumber Co. v. 
Price, 144 N. C. 50, 56, 56 SE 684 [cit 
Cyc]: Patillo v. Lytle, DOING Goo as 
73 SE 200. 

N. D.—Erickson v. Wiper, 33 N. D. 
193, 157 NW 592; Quaschneck v. 
Blodgett, 32 N. D. 603, 156 NW 216; 
Haugen vy. Skjervheim, 13 N. D. 616, 
102 NW 311; Gjerstadengen y. Hart- 
zell, 9 N. D. 268, 883 NW 230. 

Oh.—MeKinzie v. Steele, 18 Oh. St. 
88; Morgan v. Spangler, 14 Oh. St. 
12; Acklin: v. Parker, 29° Oh. - Cir. 
Ct. 625; First German Reformed 
Church v. Summit County, 23 Oh 
Cir. Ct. 553; Acklin “v.< Parker; -10 
Qh: Cir. Ct: > NLGSa 5243. 

Okl.—Simmons v. Chestnut, etc, 
Grocery Co., 173 P 217; Condit v. 
Condit, 168 P 456; Heckman v. 
Danis, 562 OK 483) 94-5575, Pe 170 
Madill State Bank v. Weaver, 56 Okl. 
183, 154 P 478; Williams v. Purcell, 
45 Okl. 489, 145 P 1151 [quot Cyc]; 
Wakita Citizens’ Bank v. Garnett, 21 
Okl. 200, 95 P-755 [cit Cye]. 

Pa.—Spiese v. Mut. Trust Co., 258 
Pa. 414, 102 A 119; In re Berberich, 
257 Pa. 181, 101 A 461; In re Wil- 
kinsburg Borough School Dist., 247 
Pa. 449, 93 A 489; Crooks v. Mc- 
Michael, 230 Pa. 39, 79 A 156; Har; 
rington y. Stivanson, 210 Pa. 10, 59 
A 268; Sensinger v. Boyer, 153 Pa. 
628, 26 A 222; Atkins v. Payne, 200 
Pa. 557, 50 A 158; Brady. v. Elliott, 
181° Pai=259;, 372A -3435 sStewart av: 
Parnell, 147 Pa. 523, 23 A 838; Lin- 
nard’s App., 3 A 840; Zell’s App., 
103 Pa. 344; Miller’s App. 84 Pa. 
391; McGregor v. Sibley, 69 Pa. 388; 
Diller v. Brubaker, 52 Pa. 498, 91 
AmD 177; Allen v. Allen, 45 Pa. 468; 
Keen v. Kleckner, 42 Pa. 529; Patton 
v. Hollidaysburg, 40 Pa. 206; Bru- 
baker v. Okeson, 36 Pa. 519; Waters’ 
App., 35 Pa. 523, 78 AmD 354; El- 
dred’ v. Hazlet, 33 Pa. 30%; Hill : 
Epley, 31 Pa. 331; Com. v. Moltz, 
10 Pa. 527, 51 AmD 499; Silliman v. 
Whitmer, 1 Pa. Super. 243; Kennedy 
v. Klaw, 6 Pa. Disty 243; Keenan Vv. 
Van Dusen, 19 Pa. Co. 283: Schroeder 
v. Waters, 15 Pa. Co. 561; Rhoades’ 
EHst., 1 LancBar Dec. 11, 1869: Per- 
rine v. Holcomb, 3 LuzLegReg 139 

Philippine.—Bean v. Cadwallader 
Co., 10 Philippine 606; Trinidad v. 
Reicafort, 7 Philippine 449. 

Porto Rico. —Figueroa y. Figueroa, 
23 Porto Rico 405 [cit Cyc]. 


R. I.—Sheldon v. Hamilton, 22 R. 
Ey 230.) 4 A She 4 AmSR 839; 
Evans v. Commercial Mut. Ins. Co., 
6uRoel. 74%. 

S. C.—Jackson v. Rogers, 96 SE 
692; McCormac. vy. Evans, 107 S. C. 


39, 92 SE 19; Boyce v. Mosely, 102 
S...Cr 361, 86.-SEH -8716, Cannonsyv. 
Baker, 97 Si Gyyilc. “Sis SE 478) 
Farmers’ Bank, ete., Co. v. Southern 
Granite Co., 96 S. C. 106, 79 SE 985; 
Harmon vy. Harmon, val SE 815; 
Chafee vy. Aiken, 57 Ss. Cy 5507 2385. SE 
800; Gaston v. Brandenburg, 42 S:i\C. 
348, 20 SE 157. 

S. D.—Somers y. Somers, 131 NW 
1091; Smith v. Cleaver, 25 S. D. 351, 
126 NW 589; Hickok vy. Eastman, 21 
SiEsD, cb 91401 ave 706; Hulst vy. 
Doerstler, 11 S. D. 14, 75 NW 270. 

Tenn.—Stearns Coal, etce., v. 
Patton, 134 Tenn. 556, 184 SW 855: 
McLemore v. Memphis, eles R: Co. 
69 SW 338; Lockett-—v. Kinzell, 99 
Tenn.o/7%13,° 420SW 442 Furnish v. 
Burge, (Ch. A.) 54 SW $0; Nashville, 
ete, FR Cos.ve McReynolds, (Ch. A.) 
48 SW 258; Smith v. Medley, 7 Tenn. 
CivirA. ‘Aidit 

Tex.—Davis v. Allison, 211: SW 
980; Waxahachie Nat. Bank v. Biel- 
harz, 94 Tex. 493, 62 SW 743; Robert- 
son v. Gourley, 84 Tex. 575, 19 SW 
1006; Watson v. Hewitt, 45 Tex. 472; 
Dunham v. Chatham, 21 Tex. 231, 73 


AmD 228; Llano Granite, etc., Co. 
v. Hollinger, (Commn. A.) 212 SW 
151; Austin F,. Ins. Co. vy. Pole- 


For later cases, developmen:s and changes in the law see cumulative Annotations, same title, page end note number. 
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spect.** As otherwise expressed, where no ayailable 
right is parted with and no injury suffered there 


manakos, (Commn. A.) 207 SW 922, 
926 [quot Cyc]; McLemore v. Bick- 
erstaff, (Civ. A.) 179 SW 536; Texas 
Cent. R. Co. v. McCall, (Civ. A.) 166 


SW 925; Marks v. Jones, (Civ. A.) 
154 SW 618; Gulf, etc, R. Co. v. 
Lemons, (Civ. A.) 152 SW 1189; 


Morris v. Short, (Civ. A.) 151 SW 
633; Ricketson y. Best, (Civ. A.) 
134 SW 353; Kopperl v. Standard 
Distilline (Co, \(CivergAs): 19 SSiwi 
1169; Franklin v. Texas Sav., etc., 
Inv. Assoc., (Civ. A.) 119 SW 1166; 
Blackburn yv. Delta County, 48 Tex. 
Civ. A. 370; 107 SW 80; Lewis Vv. 


BELOW) 39. Lex. Civ. Uso) St SW 
704; Ward v. Cameron, (Civ. A.) 76 
SW 240; Graham vy. Miller, 26 Tex. 


Civ. A. 5, 62 SW 113; Southern Home 
Bldg., etc., Assoc. v. Winans, 24 Tex. 
Civ. A. 544, 60 SW 825; McGregor v. 
Sima, 12 Tex. Civ. A. 105, 33 SW 1014, 

Utah.—Centennial Hureka Min. Co. 
v. Juab County, 22 Utah 395, 62 P 
1024; Clark v. Kirby, 18 Utah 258, 55 
P 372; Poynter v. Chipman, 8 Utah 
442, 32 P 690. 

Vt.—Stevens v. Blood, 90 Vt. 81, 
96 A 697; Vermont Acc. Ins. Co. v. 
Fletcher, 87 Vt. 394, 89 A 480; Cale- 
donia County Grammar School v. 
Howard, 84 Vt. 1, 77 A 877; Lyon v. 
Witers, 65 Vt. 396, 26 A 588; Goodell 
v. Brandon Nat. Bank, 63 Vt. 303, 21 
A 956; Harl v. Stevens, 57 Vt. 474; 
Wooley v. Edson, 35 Vt. 214; Shaw 
v. Beebe, 35 Vt. 205; White v. Lang- 
don, 30 Vt. 599; Strong v. Ellsworth, 
26° Vt. 366. 

Va.—Norfolk Hosiery, etc., Mills 
Co. v. Westheimer, 121 Va. 130, 92 
SE 922; Atlantic Coast Line R. Co. 
v. Bryan, 109 Va. 523, 65 SE 30; Ash- 
worth v. Trammell, 102 Va. 852, 47 
SE 1011; Baltimore Dental Assoc. v. 
Fuller, 101 Va. 627, 44 SE 771; Re- 
pass v. Richmond, 99 Va. 508, 39 SH 
160; Smith v. Powell, 98 Va. 431, 36 


SE 522; Crawford v. Weller, 23 
Gratt. (64 Va.) 835; Suart v. Lud- 
dington, 1 Rand. (22 Va.) 403, 10 
AmD 550. 


Wash.—Trimble v. Donahey, 96 
Wash. 677, 165 P 1051; Ford v. Hart- 
ford Astna L. Ins. Co., 70 Wash., 29 
126 P 69; Western Lumber, etc., Co. 
v. Joslyn, 66 Wash. 524, 120 P 69; 
Medical Lake v. Landis, 7 Wash, 615, 
34 P 836; Medical Lake v. Smith, 7 
Wash. 195, 34 P 835. ; 

W. Va.—Davis- Trust Co. v. -Price, 
17 W. Va. 678, 88 SE 111; Koontz v. 
Mylius, 77 W. Va. 499, 87 SE 851; 
Columbus Onyx, etc., Co. v. Miller, 
74 W. Va. 686, 82 SE 1078. 

Wis.—Ziemer v. Bretting Mfg. Co., 
142 Wis. 224, 125 NW 318; Pereles 
v. Gross, 126 Wis. 122, 105 NW 217, 
110 AmSR 901; McDougald v. New 
Richmond Roller Mills Co., 125 Wis. 
121, 103 NW 244; Ashland v. North- 
ern Pac. R. Co., 119 Wis. 204, 96 


NW 688; Davis v. Appleton, 109 
Wis. 580, 85 NW 515; Guichard v. 
Brande, 57 Wis. 534, 15 NW _ 764; 
Warder v. Baldwin, 51 Wis. 450, 8 
NW 257. : 
Eng.—Aaron’s Reefs v. Twiss, 


1896] A. C.. 273; Ogilvie v. West 
See ies Mortg., etc., Corp., [1896] 
A. GC. 256; Schumaltz v. Avery, 16 
Q. B. 655, 71 ECL 655; Seton v. Lafone, 
19 Q. B. D. 68 [aff 18 Q. B. D. 139]; 
Thomas v. Brown, 1 Q. B. D. 714; 
Stimson v. Farnham, L. R. 7 Q. B. 
175; Knights v. Wiffen, L. R. 5: 
B. 660; Skyring v. Greenwood, 4 B. 
& ©. 281, 10 ECL 580,1 C. & P. 517, 
12 ECL 298; Horsfall v. Halifax, etc., 
Union Banking Co., 52 L. J. Ch. 599; 
In re Wickham, 34 T. L. R. 158. 

Can.—Merchants Bank v. Lucas, 

18 Can. S. C. 704 [aff 15 Ont. A. 

573]; Monarch L. Assur. Co. v. Mac- 


_ kenzie, 15 DomLR 695. 


N. S.—Cameron y. McDonald, 33 
N. S. 469; 
i Ont.—Carlyle v. Re aoeas Sehr, 
Ont. L, 413, 5 Ont ; Dominio 
‘ [21 C. J.—72] 
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Transport Co. v. General Supply Co., 
20 DomLR 431. 

[a] It is of the essence of es- 
toppel that the act relied upon as 
such should have been injurious and 
to the prejudice of him who relies 
upon it as estoppel. Smith v. Pow- 
ell, 98 Va. 431, 36 SE 522. 

[b] Silence which causes no prej- 
udice does not estop. In re Loll, 162 
Fed. 79; Traun y. Keiffer, 31 Ala. 136; 
Durlam yv. Steele, 88 Iowa 498, 
55 NW 509; Hyde v. Powell, 47 Mich. 


156, 10 NW 181; Hill v. Epley, 31 
Past sed: 
84. U. S.—In re Bacon, 193 Fed. 


S45 315 Lid CCA 258) [cit Cyc, 

Ala.—Martin v. Brown, 74 § 241; 
Adler v. Pin, 80 Ala. 351. ‘ 

Cal.—McCarthy v. Petaluma Mut. 
Relief Assoc, 81°Cal. 584, 22 P 933. 

Conn.—Townsend Sav. Bank  v. 
Todd, 47 Conn. 190. 

Ill. Union Mut. L. Ins. Co. v. Slee, 
123° Tl. 57,5 12) NE 543, 13 NE), 222; 
Chicago vy. Cameron, 120 Ill. 447, 11 
NE 899. 

Ind.—Cox vy. Vickers, 35 Ind. 27; 
ae wis v. Prenatt, 24 Ind. 98, 87 AmD 

lowa.—Guest v. Burlington Opera- 
House Co., 74 Iowa 457, 38 NW 158; 
Laub v. Trowbridge, 71 Iowa 396, 32 
NW 394; Hikenberry v. Edwards, 67 
Iowa 14, 24 NW 570; Jamison v. 
Miller, 64 Iowa 402, 20 NW 491. 

Ky.—Crockett v. Lashbrook, 5 T. 
B. Mon. 530, 17 AmD 98. 

Md.—Catonsville First Nat. 
v. Carter, 132 Md.- 218, 
[quot Cyc]. 

Mass.—In re Humphrey, 227 Mass. 


Bank 
103 A 463 


|.166, 116 NE 412, LRA1918F 193. 


Mich.—Ladd v. Brown, 94 Mich. 
136, 53 NW 1048; Gooding v. Under- 
wood, 89 Mich. 187, 50 NW . 818; 
Palmer v. Williams, 24 Mich. 328. 

Miss.—Lay vy. Lay, 118 Miss. 549, 
TI'S 29L, 

N. Y.—Voorhees y. Olmstead, 3 
Hun 744, 6 Thomps. & C. 172 [aff 
66 N. Y. 113]; Ryder v. Common- 
wealth F. Ins. Co., 52 Barb. 447; Gar- 
linghouse v. Whitwell, 51 Barb. 208. 

N. C.—Hast v. Dolihite, 72 N.C. 562. 

Okl.—State Nat. Bank v. Scales, 
159 P 925; Wakita Citizens’ Bank v. 
Garnett, 21 Okl. 200, 95 P 755 [cit 
Cyc]. 

Pa.—Spiese v. Mutual Trust Co., 
258 Pa. 414, 102. A 119. ‘ 

Tenn.—Southern R. Co. v. Lewis, 
ete, Co., 139 Tenn, 37, 201 SW 131, 
LRA1918C 976. 

Tex.—Llano Granite, etc., Co..v. 
Hollinger, (Commn, A.) 212 SW 151; 
Austin F. Ins. Co. v. Polemanakos, 
(Commn. A.) 207 SW 922, 926 [quot 
Cyc]; Anderson y. Walker, (Civ. A.) 
49 SW 937. ‘ 

Utah.—Centennial Eureka Min. Co. 
v. Juab County, 22 Utah 395, 62 P 
1024; Brigham Young Trust Co, v. 
Wagener, 12 Utah 1, 40 P 764. 

Wash.—Hughes v. New York L. 
Ins: Co. 32 Wash. 1, 72, PP 452. 

Eng.—Pierson v. Altincham Urban 
Council, (S6" lh. J.) Ke 3B. 969% 

[a] Damage to support an estop- 
pel in pais against the owner of land 
so as to convert him into a trustee 
thereof in favor of the party claim- 
ing the estoppel must be something 
more than a technical consideration 
in a contract. It must be substan- 
tial and such that the party sus- 
taining it cannot be put back in his 
former condition, nor be adequately 
compensated in money. East v. Doli- 
hitew 72. Nees 562. r 

[b] Individual and particular in- 
terest.—A party setting up an eS- 
toppel must be personally misled or 
deceived by the facts which consti- 
tute the estoppel alleged, and he 
must have a particular interest in 
such acts more than the public at 
large. He must have trusted to 
them and confided in them in some 


feuds geet 


ean be no estoppel in pais.85 And a fortiori, an act 
clearly beneficial to the person setting up the es- 


particular business transaction. Gar- 
linghouse v. Whitwell, 51 Barb. (N. 
Yayh 2O8. 

85. Crawford vy. Engram, 157 Ala. 
314, 47 S 712. See also Mente v. 
De Witt Rice Mill’ Co., 251 Fed. 252, 
258 (mo estoppel arises where there 
is ‘no possible way in which de- 
fendant could have been benefited 
or plaintiffs have been damaged by 
the alleged ‘change of hold’’”’), 

[a] Rule applied.—(1) One _ to 
whom testatrix had made a valid 
gift causa mortis of notes is not es- 
topped to claim them because of de- 
livering them to the executor, mak- 
ing no claim to them then, and 
agreeing to probate of the will, no- 
body being thereby caused to give 
up anything. Pace.) vs Pace,” S107 
Miss. 292, 65 S 273. (2) That plain- 
tiff, while in actual, open, and no- 
torious possession of realty under a 
contract for deed, paid two interest 
installments on a debt secured by a 
mortgage thereafter placed on the 
realty by his grantor, did not estop 
him from asserting his prior equi- 
ties against the mortgagee’s as- 
signee, where the assignee had not 
relied on, or suffered prejudice by, 
plaintiff’s act. Quaschneck vy. Blodg- 
ett, 32 N. D. 603, 156 NW 216. (3) 
The discontinuance of an _ action 
brought by the insured to recover 
the equitable value of a policy of 
life insurance, under a provision of 
the policy that it will be good at 
any time after three payments for 
its equitable value; because of an 
answer setting up that the clause 
was inserted in the policy without 
defendant’s authority, occasions no 
legal damage to the insured which 
will support an estoppel. Andrews 
v. Attna L. Ins. Co., 92 N.Y. 596: 
[aff 27 Hun 224], 85 N. Y. 334 [rev 
Ps Hun. 163i; (4) The fact that 
plaintiff accepted a deed which mis- 
stated the boundaries of the land 
conveyed would not estop him from 
claiming to the correct boundaries 
as against an adjoining owner who 
had not been misled or caused to 
change his position, to his damage, 
by plaintiff’s acceptance of the deed. 
Boyle v. Atwell, 141 Ky. 796, 133 
SW 778. (5) The mere fact that a 
widow, through mistake, listed, as 
administratrix, land as a part of the 
estate of her deceased husband, did 
not estop her from asserting her 
right to the land under a deed from 
the husband, in the absence of any 
showing that the heirs were led by 
her act to incur any expense, or 
place themselves in a more unfavor- 
able position than they would have 
occupied had she asserted her right 
to the land at the outset. Matheson 
v. Matheson, 139 Iowa 511, 117 NW 
755, 18 LRANS 1167. (6) Where de- 
fendant’s compliance with plaintiff’s 
request not to take steps against 
plaintiff’s clerk, who had stolen coal 
and sold it through defendant, re- 
sulted in no loss to defendant, plain- 
tiff is not estopped to hold defend- 
ant for conversion. Pittsburg, etc., 
Coal Co. v. Laning Harris Coal Co., 
193 Mo. A. 664, 187 SW 263. 

{b] In the absence of reasonable 
ground for contesting a will, a fail- 
ure to contest it, induced by a prom- 
ise of the sole beneficiary therein, is 
insufficient for the invoking of the 
doctrine of estoppel against him. 
Crawford v. Engram, 157 Ala. 314, 
4S iL 2. 

[ec] Location of street.—That a 
city surveyed a street, fixed its sup- 
posed ‘width, and constructed a side- 
walk on the line surveyed does not 
estop it to claim an additional strip 
as part of the street as against one 
who made no expenditures nor erect- 
ed buildings in reliance on the city’s 
action. Davis v. Appleton, 109 Wis. 
580, 85 NW 515. 
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toppel cannot be relied on.8* In the absence of in- 
jury, it is of course immaterial that the other ele- 


ments of estoppel are present.** 
Ad Yd lect 


or representations especially when 


[d] The assessment of a tax 
without enforcing its collection will 
not estop a county from setting up 
the claim that the land was its own 
property at the time of the levy. 
Page County v-. Burlington, ete, R. 
Co., 40 Lowa 520. 

fe] Payment of an illegal exac- 
tion does not, of itself, create an 
estoppel to refuse other illegal exac- 
tions. Gibson v. lowa Legion ‘of 
Honor, 178 Iowa 1156, 159 NW 639. 

[f] Settlement of action 
money illegally obtained—The act 
of county commissioners in accept- 
ing a sum of money in settlement 
of an action against an auditor for 
money illegally detained by him, 
and in dismissing the action, does 
not estop the county from main- 
taining a subsequent action against 
the auditor to recover the money 
with which he was wrongfully cred- 
ited in such settlement, in the ab- 
sence of any fraud practiced upon 
the auditor, or of any payment by 
him of anything which he was not 
bound to pay, or of any ignorance 
on his part of all the facts involved 
in the transaction. Zuelly v. Casper, 
37 Ind. A. 186, 76 NE 646. 

g] Recipient of benefits of un- 
‘constitutional law.—An estoppel will 
not be given effect even against the 
recipient of the benefits of an un- 
constitutional law, where a refusal 
to do so will not prejudice the one 
asserting the _ estoppel. In; re 
Wilkinsburg Borough School Dist., 
247 Pa. 449, 93 A 489. F 


for | 


Default or Wrongful Act of Person 
Setting Up Estoppel. As an estoppel in pais is 
never allowed to be used as an instrument of fraud, 
but only to prevent injustice,®> it is therefore es- 
sential that the party claiming the benefit of the es- 
toppel should have proceeded in good faith.*® Con- 
duet or representations induced by his own conduct 


86. Goodale v. Middaugh, 8 Colo. 
A. 228, 46 P 11; Matter of Froelich, 
122 App. Div. 440, 107 NYS 173 [aff 
192 N. Y 566 mem, 85 NE 1110 mem]. 

87. Amundson y. Standard Print- 
ing, etc., Co., 140 Iowa 464, 118 NW 789. 

ss. U.S—Inre Dreuil, 205 Fed. 573. 

Tll.— Needles y. Nanifan, 11 Ill. A. 
303 [aff 108 Ill. 403]. 

N. Y¥—Pierrepont v. Barnard, 5 
Barb. 364. 

Pa.—Juan F. Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. 
Co., 222 Pa. 116, 70 A 968; Pendle- 
ton v. Richey, 32 Pa. 58. 

Philippine-—Delgado y. Amenabar, 

Ins. 


16 Philippine 403. 

Vi—vVermont Acc. Co. 
Fletcher, 87 Vt. 394, 89 A 480. 

89. U. S—Anvil Min. Co. v. Hum- 
ble, 153 U. S. 540, 14 SCt 876, 38 L. 
ed. 814. 

58 Ark. 155, 


Ark.—Weed vy. 
13 SW 592. 

Colo.—Kirby v. Union Pac. R. Co., 
51 Colo. 509, 119 P1042, AnnCas1913B 
461; Lemond y. Harrison, 18 Colo. 
A= 246). 10" 2-956. 

Conn.—Calhoun y. Richardson, 30 
Conn. 210. 

Ga.—Deen vy. Williams, 128 Ga. 265, 

SE 427. 

Tll—wWhitlock v. McClusky, 91 Ill. 
582; Quincy First Nat.. Bank v. 
Ricker, 71 Ill. 439, 22 AmR 104; 
Chicago, ete., R. Co. v. Vipond, 101 
Til. A. 607; Needles v. Hanifan, 11 


Ill. A. 3038. 
Webb, 157 Ind. 


Ind.—Shedd 
585, 61 NE 233. 

v. Catheart, 126 
NW 510; Sinnett v. 


2 V- 


Dyer, 


57 


Vv. 


Iowa.—Jordan 
Towa 600, 102 
Moles, 38 Iowa 25. 

Kan.—Vaughn y. Hixon, 


50 Kan. | 


ESTOPPEL 


induced by the 


fraudulent can- 


32 P 358; Bernstein v.. Smith, 
10 Kan. 60. ; 

Ky.—Benton y. Ragan, 11 SW 430, 
i2 SW 155. 

La.—Bareaux vy. Albert 
Lumber Co., 125 La. 421, 51 
Rabb v. Pillot, 52 La. Ann. 
28 S 120;,Forsyth y. Martin, 
Ann. 514. 

Mich.—Paw Paw Sav. Bank v. 
Free, 171 NW 464. 

Minn.—Macomber y. Kinney, 114 
Minn. 146, 128 NW 1001, 130 NW 
851; Dickson y. Kittson, 75 Minn. 
168, 77 NW _ 820, 74 AmSR 447; 
v. Great Northern R. Co., 
505, 49 NW 205; Rochester 
Ins? Co. “v= ‘Martin, 23 Sinn.” 59: 
Miss.—Nasnville First Nat. Bank 
Bennett, 111 Miss. 26, 71 S 169. 
Mo.—Garesche vy. Levering Inv. 
Co., 146 Mo. 436, 48 SW 653, 46 LRA 
232; Campbell v. Hoff, 129 Mo. 317, 
31 SW 603; Gray v. Gray, 83 Mo. 
106; Oak Grove Home Tel. Co. v. 
Round Prairie Tel. Co., (A.) 209 
SW 552. 

N. J.—McCormick v. Stephany, 61 
N. J. Eq. 208, 48 A 25; Stanford v. 
Lyon, 37 N. J. Eq. 94 [mod on other 
grounds 42 N. J. Eq. 411, 7 A 869]. 

N. Y.—Bridger vy. Goldsmith, 143 
N. Y. 424, 38 NE’ 458; Lorillard v. 
Clyde, 142 N. Y. 456, 37 NE 489 [rev 
61 N. Y. Super. 428, 20 NYS 433]; 
Holden y. Putnam F. Ins. Co., 46 
N. Y. 1, 7 AmR 287; Pierrepont v. 
Barnard, 5 Barb. 364 [rev on other 
grounds 6 N. Y. 279]; Wyckoff v. 
Lagrange, 12 Misc. 108, 32 NYS 1134. 

Okl.—Williams v. Purcell, 45 Okl. 
489, 145 P 1151 [quot Cyc]. 

Or.—Carlon v. Roseburg First Nat. 
Bank, 157 P 809; Oliver v. Synhorst, 
58*Or: 582, 109 PP’ 762,°115' P 694. 

Pa—Adams vy. Ashman, 203 Pa. 
536, 53 A 375; Pendleton y. Richey, 
32 Pa. 58; National Cash Register 
Co. v. Shurber, 41. Pa. Super 187. 

S. C.—De Loach vy. Sarratt, 55 
S. C. 254, 33 SE 2, 365, 35 SE 441. 

Ss. D.—Dunn y. Canton Nat. Bank, 
15 S. D. 454, 90 NW 1045. 

Tenn.—Frankfort Land Co. v. 
Hughett, 137 Tenn. 32, 191 SW 530; 
Nashville Fourth Nat. Bank vy. Nash- 


Hanson 
S 444; 
1534, 
3 La. 


Vv. 


ville, ete., R.. Co., 128 Tenn. ~530, 
161 SW 1144. 
Tex.—Lasater v. Premont, (Civ. 


A.) 209 SW 753; Chambers v. Wyatt, 


(Civ. A.) 151 SW 864; Dilley v. 
Jasper Lumber Co. (Civ. A.) 114 
SW 878. 


Vt.—Boynton vy. Hunt, 88 Vt. 187, 


92 A 153. 

Va.—Luck Constr. Co. v. Russell 
County, 115 Va. 335, 342, 79 SH 393 
[cit > Cye}. 


Wash.—Unzelman vy. Snohomish, 40 
Wash. 588, 82 P 911. 


W. Va.—Bartlett v. Mannington 
Bank, 77 W. Va. 329, 87 SE 444; 
Calfee v. Burgess, 3 W. Va. 274. 


Wis.—Priewe v. Wisconsin -State 
Land, ete., Co., 103 Wis. 537, 79 NW 
780, 74 AmSR 904. 


Eng.—Whitechurch, Ltd. v. Cava- 
hagh, [192070 ALY’ Cl 8197s "Porter | v: 
Moore, [1904] 2 Ch. 3867; Morrison 
v. Universal Mar. Ins. Co. L. R. 8 
Exch. 197. 

Ont.—Davis v. Browne, 9 U. GC. Q. 
ie, 293. 

{a] What is not good faith il- 


\. oF ee 
i p 


[§§ 136-137 


not furnish the basis of a claim for an estoppel.°° 
A party is not estepped by a contract which he is 


fraud of the other party to exe- 


eute.°! A mere device of the guilty party to a con- 
tract, intended to shield himself from the results 
of his own fraud practiced upon the other party, 
cannot well be elevated to the dignity and impor- 
tance of an equitable estoppel.°? 
a scheme to defraud cannot base an estoppel upon 
another’s acts under the scheme.®* . 


So one party to 


lustrated.—Where one whose im- 
provements extending in an unim- 
proved street depended more upon 
the probability that the street would 
remain unimproved than upon a be- 
lief that the improvements were 
upon his own property, he does not 
show the good faith required to 
constitute the ground upon which to 
base an estoppel. Oliver y. Synhorst, 
58 Or. 582,109 P 762, 115 P 594. 
{b] Deeds to suppress criminal 
prosecution.—Where a deed is exe- 
cuted to a prosecutor only to sup- 
press a criminal prosecution, the 
prosecutor, being himself at fault, 
cannot invoke the aid of an equi- 
table estoppel against another not a 
party to the deed in whom the legal 
title was vested at the time of the 
execution of the deed to prevent 
the true owner from asserting his 
title. Deen y. Williams, 128 Ga. 265, 
57 SE 427. 
90. U. S—Mason y. St. Albans 
Furniture Co., 149 Fed. 898. 
Se a abe teat v. McClusky, 91 Ill. 
Ind.—Keister vy. Myers, 115 Ind. 
312, 17 NE 161. 
Kan.—Dangerfield y. Atchison, ete. 
R._Co., 62 Kan. 85, 61° P 405. 
La.—Barringer vy. Dauernheim, 127 
La. 679, 53 S 928; Breaux v. Albert 
Hanson Lumber Co., 125 La. 421, 51 
S 444; Von Schlemmer vy. Keystone 
Eo" tas. Co. 3s 3249 Tai. 980 46S odie 
Me.—Williamson y. Williamson, 71 
Me. 442. 
sees ee v. Crandall, 4 Md. 
Minn.—Western Land Assoc. 
Ready, 24 Minn. 350. 
N. J.—Stanford v. Lyon, 37 N. J. 
Eq. 94 [aff 42 N. J. Eq. 411, 7 A 869]. 
N. Y.—Holden y. Putnam F. Ins. 
Co., 46 N. Y. 1, 7 AMR 287; Wyckoff v. 
Lagrange, 12 Mise. 108, 32 NYS 1134. 
Tex.—Texas Banking, ete., Co. v. 
Hutchins, 53 Tex. 61, 37 AmD 750. 
_ Va.—Luck Constr. Co. v. Russell 
County, 115 Va. 335, 79 SE 393, 395 
[cit Cyc]. 


Vv. 


Wash.—Unzelman y. Snohomish, 
40 Wash. 558, 82 P 911. 
W. Va.—Bartlett v. Mannington 


Bank, 77 W. Va. 329, 87 SE 444. 

Man.—Wood vy. Smart, 16 DomLR 
97, 26 WestLR 817. 

“Neither estoppel, nor a claim for 
valuable improvements made in good 
faith, could possibly be predicated 
upon rights which originated in 
fraud.” Chambers v. Wyatt, (Tex. 
Civ. A.) 151 SW 864, 866. ; 

[a] One who by the ambiguity of 
his inquiries has induced an errone- 
ous statement of the legal rights of 
the party questioned, or who has 
by an artful silence entrapped him 
into an admission, cannot invoke as 
against such party the principle of 
equitable estoppel. Stanford vy. Lyon, 
37 N. J. Eq. 94 [mod on other 
grounds 42 N. J. Eq. 411, 7 A 869]. 

91. Rochester Ins. Co. v. Martin, 
13 Minn. 59; Wilcox vy. Howell; 44 
N. Y. 398 [aff 44 Barb. 396]. 

92. Bridger v. Goldsmith, 143 N. 
Y. 424, 38 NE 458. 

93. In re Schoenfield, 190 Fed. 53 
[aff 204 Fed. 488]; Sickman v. Laps- 
ley,--13 Serg. & Ri‘'>(Pa.) 224, 15 
AmD 596; Dilley v. Jasper Lumber 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
f 


§§ 138-140] 


[§ 138] j. Mutuality. An estoppel in pais to 
be binding must be mutual and reciprocal.% 
other words both parties must be bound or neither.®® 

[§ 139] k. Certainty. Before an estoppel can 
be raised there must be certainty to every intent, 
and the facts alleged to constitute it are not to bé 


taken by argument or inference.%* 
supplied by intendment.®? 


Co., (Tex.Civ. A.) 114 SW 878, 881; 
Vermont Acc. Ins. Co. y. Fletcher, 
87 Vt. 394, 89 A 480._ 

“One cannot after he has coun- 
tenanced a collusive and fraudulent 
proceeding by making himself a 
party to it be heard to complain of 
its fraudulent conception because 
of his failure to gather for himself 
the fruit he went in for.” Dilley v. 
Jasper Lumber Co., supra. 

fa] An estoppel is available only 


_in favor of persons who have been 


defrauded without participation in 
the fraudulent scheme. In . re 
Pt eae 190 Fed. 53 [aff 204 Fed. 
4 : 
{b] A limitation of the rule is 
that while a party to a fraud is 
estopped from setting it up for his 
own advantage, yet if his opponent 
alleges and proves it as a part of his 
own case, the guilty party will then 
be entitled to the benefit, while he 
incurs the disadvantage resulting 
from such a state of things. Shep- 
pard v. Hamilton, 29 Barb. (N. Y.) 
156; LaFarge v. Herter, 11 Barb. 
159 [aff 9 N.Y. 241]. 

94. U. S.—Casualty Co. v. Perry- 
man, 82 S 462. 

Ala.—Sullivan’ v. Louisville, 
Ri Co.; 128 Ala. 77, 30-S 528. 

Ill.—Siegel v. Colby, 176 Ill. 


etc., 


210, 


52 NE 917 [aff 61 Ill. A. 315]; Mills. 


v. Graves, 38 Ill. 455, 87 AmD 314; 

Stege Brewery v. Kostner, 203 Ill. 

A. 416; Campbell vy. Goodall, 54 Ill. 
24. 


A. 

La.—Savage v. Wyatt Lumber Co., 
134 La. 627, 64 S 491. 

Minn.—State v. School Dist. No. 
108, 85 Minn. 230, 88 NW 751. 

Nebr.—Gallaher v. MULincoln, 63 
Nebr. 339, 88 NW 505; People’s Nat. 
Bank v. Geishardt, 55 Nebr. 232, 75 
NW 582. 

N. Y.—Myers v. Cronk, 113 N. Y. 
608, 21 NE 984 [aff 45 Hun 401, 10 
NYSt 125]; Masten v. Olcott, 101 
Ney. 1152... 4° NE 274: o Millard: v: 
MeMullin, 68 N. Y. 345 [mod 5 Hun 
5721; Sheldon v. Bliss, 8 N..Y. 31 
[aff. 7 Barb. 152]; Todd v., Kerr, 42 
Barb. 317; Cohoes Co. v. Goss, 13 
Barb. 137 [aff 9 N. Y. 525]; Wright 
v. Douglas, 10 Barb. 97 [rev on other 


grounds 7 N. Y. 564]; Green v. 
Russell, 5 Hill 183. 

Pa.—Smith v. Knowles, 2 Grant 
413. 


Tex.—Lewis v. Castleman, 27 Tex. 
407; Shattuck v. McCartney, 1 Tex. 
A, Civ. Cas. § 557. 

Va.—Montague vy. Massey, 76 Va. 
307; Bolling v. Petersburg, 3 Rand. 
(24 Va.) 563. 

Wash.—Butler v. Supreme Court 
©; Tw 538 4washs 118,201, P 4381, 
26 LRANS 293. 

[a] Rule applied.—(1) Where 
plaintiff, as mayor and member of 
common council, assisted in secur- 
ing the erection of wharves on land 
owned by him, there was_ no legal 
estoppel to his asserting title, since 
an estoppel must be mutual, and 
there was nothing in plaintiff's acts 
to bind the city. Bolling v. Peters- 
burg, 3 Rand. (24 Va.) 568. (2) 
Where parties, in reliance on an 
agreement, have started a _ business 
and assumed responsibilities, they 
are estopped, as to each other, from 
avoiding the agreement under the 
statute of frauds. Dwight v. Wil- 
liams, 25-Misc. 667, 55 NYS 201. 

95. Clute v. Jones, 28 N. Y. 280; 
Cohoes Co. v. Goss, 13 Barb. (N. Y.) 


: No one should be de- 
nied the right to set up the truth unless it is in 


ESTOPPEL 


In 


[§ 140] 
Nothing can be 
is set at large. 
ing estopped to 


137. See also supra § 103. 
96. Ala.—Sullivan v. Louisville, 
CUC., wn COn P28) Ala. "7,9 30. Sates; 


Miller v. Hampton, 37 Ala. 342; Jones 
v-) Cowles, 26. Ala. 612; . Ware. «tv. 
Cowles, 24 Ala. 446, 60 AmD 482. 

Ark.—Arkansas Nat. Bank v. Boles, 
97 Ark. 48, 183 SW.195 [cit Cyc]. 

Colo.—Patterson v. Hitchcock, 3 
Colo. 5338. 

Conn.—Fuller v. Foote, 56 Conn. 
341, 15 A 760; Townsend Sav. Bank 
v. Todd, 47 Conn. 190; Seymour v. 
Page, 33 Conn. 61. 

Tll.—Tillotson v. Mitchell, 111 Ill. 
518; Walker v. Carleton, 97 Ill. 582; 
Mills v. Graves, 38 Ill. 455, 87 AmD 
314; Keith v. Lynch, 19 Ill. A. 574. 

Ind.—Fletcher vy. McGill, 110 Ind. 
395, 10 NE 651, 11 NE 779; Robbins 
v. Magee, 76 Ind. 381; Lash y. Ren- 
dell, 72 Ind. 475; Tinsley v. Fruits, 
20 Ind. A. 534, 51-NE 111. z 

Iowa.—Davenport Cent. R. Co. v. 
Davenport Gas Light Co., 43 Iowa 
301; Johnson v. Owen, 33 Iowa 512. 

Ky.—South v. Deaton, 113 Ky. 312, 
68..SW..137, 1105,..24 Kyl, 196, 533. 

La.—Reynolds, etce., Constr. Co. v. 
Monroe, 45 La. Ann. 1024, 13 S 400. 

Me.—Martin v. Maine Cent. R. Co., 
83 Me. 100, 21 A 740. 

Mass.—Moors vy. Albro, 129 Mass. 


Mich.—Manistee First Nat. Bank 
v. Marshall, ete., Bank, 108 Mich. 
114, 65 NW 604; Bennett v. Dean, 41 
Mich. 472, 2 NW 680; Maxwell v. 
Bay City Bridge Co., 41 Mich. 453, 
2 NW 639; Rust v. Bennett, 39 Mich. 
521; Michigan Paneling Mach., etc., 
Co. v. Parsell, 38 Mich. 475; Freden- 
burg v. Lyon Lake M. E. Church, 
37 Mich. 476. 

Minn.—Cannon River 
turers’ Assoc. v. Rogers, 
388, 53 NW 759. 

Miss.—Roach y. Brannon, 57 Miss. 
490; Turnipseed v. Hudson, 50 Miss. 
429, 19 AmR 15. 

Mo.—Sutton vy. Dameron, 100 Mo. 
141, 137 SW. 497; 

N. Y.—Mojarrieta v. Saenz, 80 N. 
Y. 547; Merritt. v. American Dock, 
etce., Co., 59 N. Y. Super. 83, 13 NYS 
234; Van Ness v. Bush, 14 AbbPr 
33, 22 HowPr 481. : 

N. C.—Horne vy. People’s. Bank, 
108 N..C. 109,.12 SE 840; Hays v. 
Askew, 50 N. C. 63. 

Pa.—Schwab v. Edge, 214 Pa. 602, 
605, 64 A 80 [quot Cyc]; Keating v. 
Orne, 77 Pa. 89; Thompson v. Cath- 
cart, 17 LegInt 364. 


Manufac- 
51 Minn. 


R. I.—Glezen vy. Farrington, 7 R. 
Do elite 
Tex.—Grinnan vy. Dean, 62 ‘Tex. 


218; Mitchell v. Zimmerman, 4 Tex. 
75, 51 AmD 717. 

Vt.—Ripley v. Billings, 46 Vt. 542. 

Va.—Brooks v. Clintsman, 98 SH 
742; Bolling v. Petersburg, 3 Rand 
(24 Va.) 563. 

Wash.—Pacific Cable Constr. Co. 
v. McNatt, 2 Wash. 216, 27 P 869. 

W. Va.—Hast v. Piedmont, etc., R. 
Co., 52 W. Va. 396, 44-SH 155; Van- 
bibber v. Beirne, 6 W. Va. 168. 

Ont.—McGee v. Kane, 14 Ont. 226; 
Regyuven laws SOC ual We Cy Cy Piao. 

“The statement of Lord Coke that 
‘every estoppel because it concludeth 
a man to allege the truth must be 
certain to every intent, and not to 
be taken by argument or inference,’ 
(Coke Litt. 352b [quot Vanbibber 
v. Beirne, 6 W. Va. 168, 178]) is still 
the law.’ Jewell v. Nuhn, 173 Iowa 
112, 144, 155 NW 174. 
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plain contradiction of his former allegations or 
acts.°° If an act or admission is susceptible of two 
constructions, one of which is consistent with a 
right asserted by the party sought to be estopped, 
it forms no estoppel.®® 

8. Estoppel against Estoppel. 
an estoppel exists against an estoppel, the matter 


Where 


It may happen that, a plaintiff be- 
allege a state of facts which the 


_ [a] Rule applied.—(1) Defendant 
is not to be deemed estopped from 
denying ownership because when 
questioned by plaintiff's attorney, 
who contemplated bringing the ac- 
tion, he may have denied ownership, 
it not, however, being certain that 
he did, and there being, at any rate, 
a misunderstanding as to the pur- 
port of the inquiry and the answer. 
Keith v. Lynch, 19 Tll. A. 574. (2) 
The mere fact that the execution de- 
fendant demanded and_ received 
Shares of stock in a _ corporation 
withheld by it as security for a debt 
which was satisfied by sale of his 
property, after such sale, will not, 
where it does not appear that such 
stock may not have been wrong- 
fully withheld, operate as an af- 
firmance of the sale, so as to estop 
him from having it set aside. 
Fletcher v. McGill, 110 Ind. 395, 10 
NE 651, 11 NE 779. (3) Where vol- 
untary services were rendered by 
plaintiff's steam fireboats in ex- 
tinguishing a fire in defendant’s 
warehouse, which was largely in- 
sured, and filled with goods belong- 
ing to others, defendant is not 
estopped to deny its liability by the 
fact of its acceptance of such 
services, since he had a right to 
assume that they were rendered at 
the instance and on behalf of the 
fire insurance companies and owners 
of goods on_ storage. Merritt v. 
American Dock, ete. Co. 59 N. Y. 
Super. 83, 13 NYS 234. 

{b] A mere refusal to pay, based 
solely on the ground of inability by 
a party to an instrument for the 
payment of money to a person then 
in possession thereof, does not estop 
him from showing that the instru- 
ment is not legally binding upon 
him. Van Ness y. Bush, 14 AbbPr 
(N. Y.) 33, 22 HowPr 481. 

97. Arkansas Nat. Bank v. Boles, 
97 Ark. 48, 188 SW 195. ¢ 

98. South v. Deaton, 113 Ky. 312, 
68 SW 137, 1105, 24 KyL, 196, 533. 

99. Ware v. Cowles, 24 Ala. 446, 
60 AmD 482. : 

1. U. S—In re Dreuil, 205 Fed. 
5a. [eit Cy.el 

Iowa.—Iowa-Rocho vy. Boone Elec- 
tric Co., 160 Iowa 94, 140 NW 193. 

Ky.—Mullins v. Watkins, 146 Ky. 
7738, 775, 1438 SW.--370. ficit, Cyc]; 
McClure v. King, 126 Ky. 675, 104 
SW 711, 31 KyL 1085. 

La.—Barringer v. Dauernheim, 127 
La. 679, 538 S 923; Chretien v. Giron, 
115 La. 24, 38 S 881, 5 AnnCas 845. 

Nebr.—Locke v. Skow, 76 Nebr. 39, 
106 NW 1013. 

N. H.—Tibbetts v. Shapleigh, 60 
N. H. 487. 

Or.—Page v. Smith, 13 Or. 410, 10 
P 833. 

Ss. D.—Street v. El. Co., 33 S. D. 
601, 603, 146 NW 1077 [quot Cyc]. 

See also supra § 109. 

[a] Rule applied.—(1) In an ac- 
tion on an appeal bond, one execut- 
ing it under’ circumstances’ that 
would estop. him to assert its in- 
validity for want of consideration 
cannot avoid liability on the ground 
that plaintiff is estopped to assert 
any consideration. Locke v. Skow, 
76 Nebr. 39, 106 NW 1013; U. S. 
Fidelity, ete., Co. v. Ettenheimer, 70 
Nebr. 147, 99 NW 652. (2) Where 
plaintiff has sued to settle a_part- 
nership and defendant has pleaded 
settlement, plaintiff is estopped from 


(thereafter asserting that there kas 


BET yal OC Cle 5 (4 inueratia 


defendant is estopped to deny, the interest of jus- 
tice will require that both should be liberated.? 

[§ 141] 9. Laches or Delay in Asserting Es- 
An equitable estoppel is not lost by delay 
in asserting it as would be the operation of limita- 
tions on the corresponding action for deceit growing 
out of the transaction;’? but, in order to justify a 
person setting up an estoppel against the legal own- 
er of land, he must be free from the imputation of 
laches in ‘acting upon the belief of ownership by 
And the negligence of the 
holder of an equity arising out of an “estoppel by 


toppel. 


one who has no right.*_ 


misrepresentation may change the 


been a settlement, and defendant 
that there has not been one, and the 
two estoppels destroy each other and 
set the matter at large. Chretien 
var Girons sli dvelas24,° 382 Si 88h) 
AnnCas 845. 

2. Ackerman v. Larner, 116 La. 
101, 40 S 581. 

3. San Francisco Mercantile Co. 
v. Sunset Road Oil Co., 176 Cal. 451, 
168 P 1033; Mack v. Fries, 5 Oh. 
Dec. (Reprint) 174, 178. 

“The longer a party has acquired 
a right by estoppel in pais, the 
stronger is his right to avail him- 
self of it when his right is denied.” 
Mack v. Fries, supra. 

{a] Thus, where a holder of cor- 
poration bonds secured by mortgage 
sued to foreclose, and another holder 
who obtained his bonds without con- 
sideration to the prejudice of plain- 
tiff’'s rights sought to enforce an 
equal lien, the estoppel asserted by 
plaintiff against him was a defense 
not lost by lapse of time nor sub- 
ject to statute of limitations. San 
Francisco Mercantile Trust Co. v. 
Sunset Road Oil Co., 176 Cal. 451, 
168 P 1033. 

4. Trenton Banking Co. vy. Dun- 
ean, 86 N. Y. 221; Urquhart v. Bel- 
loni, 57 Or. 314, 111 P 692. 

{a] Thus a purchaser of land, ob- 
taining by the deed the full amount 
purchased, may not claim additional 
land of the grantor on the theory of 
an equitable estoppel where he was 
guilty of laches resulting from his 
remaining silent as to his claim for 
several years, and the equitable es- 
toppel if enforced would result in 
injury to the grantor because of 
the laches, accompanied by inequi- 
table conduct of the purchaser. 
Urquhart v. Belloni, 57 Or. 314, 111 
P 692. 

5. Smith, v., Hill, 17-N. M.° 415, 
134 P 243. 

6 U. S.—Schroeder v. Young, 161 
U. S. 334, 16 SCt 512; Armstrong v. 
American Exch. Nat. Bank, 133 U. S. 
433, 10 SCt 450, 33 L. ed. 747; Given 
v. Times-Republican Print. Co., 114 
Hed. 92, 52° CCA, 40 [aff-106 Fed. 
253]; Sioux City Independent School 
Dist. v. Rew, 111 Fed. 1, 49 CCA 198, 
55 LRA 364; In re Matthews, 109 
Fed. 603; Mohrenstecher v. Wester- 
velt, 87 Fed. 157, 30 CCA 584; Mis- 
sissippi Goal, etc., Co. v. The Ottum- 
wa Belle, 78 Fed. 643; Union Pac. R. 
Cov. Ut S:, 67 Keds 975, 15 CCAL23; 
Wachusett Nat. Bank v. Sioux City 
Stove Works, 63 Fed. 366; Parlin v. 
Stone, 48 Fed. 808; Fuller v. Harris, 
29 Fed..814; The Wm. Kraft, 24 Fed. 
191; McBane v. Wilson, 8 Fed. 734; 
Smith v. Schroeder, 22 F. Cas. No. 
13,103, Brunn. Col. Cas. 672; Willis 
v. Carpenter, 30 F. Cas. No. 17,770. 

Ala.—Stamps v. Boon, 184 Ala. 400, 
63 S 1019; Bender vy. Barton, 182 
Ala. 181, 62 S 732; Fields v. Killion, 
129 Ala. 373, 29 S 797; Bain v. Wells, 
107 Ala. 562, 19.S 774; Giddens v. 
Bolling, 99 Ala. 319 13 S 511; Fore- 
man y. Weil, 98 Ala. 495, 12 S 815; 
Nelson v. Kelly, 91 Ala. 569, 8 S 
690; Larkin v. Mead, 77 Ala. 485; 
Guthrie v. Quinn, 43° Ala. 561; David 
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of an equity in 
[§ 142] 


order of priority 


v. Shepard, 40 Ala. 587. 

Ariz.—Schultz v. Allyn, 48 P 960; 
Campbell v. Shivers, 1 Ariz. 161, 25 
P 540. 

Ark.—Katz v. Goldman, 69 Ark. 
637, 65 SW 432; Graham v. Thomp- 
son,) 55) VArk: (2965 18> (SWisb83 29: 
AmSR 40. 

Cal.—Newhall v. Hatch, 64 P 250; 
Gerlach v. Turner, 89 Cal. 446, 26 P 


870; Mills v. Jackson, 19 Cal. A. 
695,127 P’ 655. 
Colo.—American Nat. Bank _ v. 


Hammond, 25 Colo. 367, 55 P 1090; 
Murphy v. Gumaer, 18 Colo. A. 183, 
70 P 800. 

Conn.—Schaefer v. Bly, 84 Conn. 
501, 80 A 775, AnnCas1912D 899; 
Hawley v. Middlebrook, 28 Conn. 527; 
Chestnut Hill Reservoir Co. v. Chase, 
14 Conn. 123. 

Ga.—Coates v. Tones, 142 Ga. 237, 
82 SE 649; Berg v. Baer, 104 Ga. 
587, 30 SE 744; Fulton Bldg., etc., 
Assoc. v. Greenlea, 103 Ga. 376, 29 
SE 932; Whelchel v. Green, 102 Ga. 
113, 29 SE 169; Tillman v. Georgian 
Loan, etc., Co., 97 Ga. 337, 22) SE 
983; Empire Lumber Co. v. Kiser, 91 
Ga. 643, 17 SE 972; Veal v. Robinson, 
76 Ga. 838; Roberts v. Davis, 72 Ga. 
819; Crine v. Davis, 68 Ga. 138; Os- 
born v. Elder, 65 Ga. 360; Kirkpatrick 
v. Brown, 59 Ga. 450. 

Tll—Mann vy. Bergmann, 203 Ill. 
406, 67 NE 814; Blackman v. Pres- 
ton, 123 Ill. 381, 15 NE 42; Moshier 
v. Frost, 110 Ill. 206; Mayer v. Er- 
hardt, 88 Ill. 452; Lewis v. Lanphere, 
79 Ill. 187; Colwell v. Brower, 75 Ill. 
516; Tucker v. Conwell, 67 Ill. 552; 
Trotter v: Smith, 59 Ill. 240; Moser 
v. Kreigh, 49 Ill. 84; Higgins v. Fer- 
guson, 14 Ill. 269; Hock vy. Jorgeson, 
US7* TAT AS N99 atl. pSbagN Biase ols 
Brayton v. Harding, 56 Ill. A. 362; 
Neibauer v. Sackett, 53 Ill. A. 521; 
Lichty v. Lower, 28 ‘Ill. A. 199; Tal- 
cott v. Brackett, 5 Ill. A. 60. 

Ind.—Magel vy. Milligan, 150 Ind. 
582, 50 NE 564, 65 AmSR 582; Thie- 
baud v. Tait, 31 NE 1052; Wisehart 
Vv. “Hedrick,” "118" pind: 3415-5 21° .NE 
30; Kelley v. Fisk, 110 Ind. 552, 11 
NE 453; Pitcher v. Dove, 99 Ind. 175; 
Barnes v. McKay, 7 Ind. 301; Pape 
v. Pape, (A.) 119 NE 11; Klitzke v. 
Smith, 46 Ind. A. 26, 91 NE 1748; 
Moore v. Smith, 29 Ind. A. 503, 64 
NE 623. 

Iowa.—Blake v. Miller, 135 Iowa 1, 
112 NW 158; Cleaver. v. Mahanke, 
120 Iowa 77, 94 NW 279; Rath v. 
Orr 1197 Towa. 51d) 83a) NIW, 480) 
Riegel v. Ormsby, 111 Iowa 10, 82 
NW 432; Keys v. Whitlock Mfg. Co., 
105 Iowa 742, 75 NW 658; Gillette v. 
Meredith, 103 Iowa 155, 72 NW 4438; 
Ellsworth v. Campbell, 87 Iowa 532, 
54 NW 477; Blake v. Barrett, 61 
Iowa 79, 15 NW 845; Bonnell v. Al- 
lerton, 51 Iowa 166, 49° NW 857; 
Renkin vy. Hill, 49 Iowa 270; Wilson 
v. Vaughn, 40 Iowa 179; Peck v. 
Lusk, 38 Iowa 93; Davidson v. Fol- 
lett, 27 Iowa 217, 99 AmD 648. 

Kan.—Hubbell v. South Hutchin- 
son, 64 Kan. 645, 68 P 52; Hill v: 
Wand, 47 Kan. 340, 27 PP’ 988, 27 
AmSR 288; Schotthauer v. Baxter, 
38. Kane S59. Og) Pe goes USnait 2 vp 
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and postpone his equity to that of a junior holder 


the same property.® 


B. Grounds—l. Express Misrepresen- 
tation—a. Representations—(1) In General. Where 
a person willfully makes a representation intended 
to induce another to act upon the faith of it, or 
where, whatever his intention, a reasonable man in 
the situation of that other would believe that it 
was meant that he should act upon it, and in either 
case that other does act upon it as true and alters 
his position, there is an estoppel in pais to conclude 
the former from averring against the latter a dif- 
ferent state of things as existing at the same time.® 


Baxter: 38° Kan. 354. 1602 eS iae. 
Hardin vy. Joice, 21 Kan. 318; Palmer 
v. Meiners, 17 Kan. 478. 

Ky.—York v. Hogg, 171 Ky. 599, 
188 SW 663; Ligon v. Minton, 125 
SW 304; Wright v. Williams, 77 SW 
PLZ, 25. Weyl 305, Von Gye auase 
Jellico Coal Co., 76 SW 532, 25 KyL 
927; American Nat. Bank v. Small- 
house, 113 Ky. 147, 67 SW 260, 23 
KyL 2382; Davidson v. Kelley, 64 
SW 623, 23 KyL 1011; Ratcliff v. 
Bellefont Iron Works Co., 87 Ky. 
559, 10 SW 365, 10 KyL 643; Alexan- 
der v. Ellison, 79 Ky. 148; Wimmer v. 
Ficklin, 14 Bush 193; Howell v. Com- 
mercial Bank, 5 Bush 93; Shackle- 
ford v. Smith, 5 Dana 232: Harrison 
v. Edwards, 3 Litt. 340; Aills v. Gra- 
hams, Litt.’ Sel. Cas. 440; Kendall v. 
Webber, 6 KyL 513. 

La.—Beugnot vy. Tremoulet, 111 La. 
1, 35 S 362; Dwyer v. Woulfe, 39 La. 
Ann. 423, 1 S 868; Dean vy. Martin, 
24 La. Ann. 103; Laski v. Goldman, 
18 La. Ann. 294; Hailey v. Franks, 
18 La. Ann. 559; Webb v. Deeson, 
11 La. Ann. 84; Gales v. Christy, 4 
La. Ann. 293. 

Me.—Allen vy. Goodnow, 71 Me. 
420; Colby v. Norton, 19 Me. 412. 

Md.—Pott Vv. Schmucker, 84 Md. 
535, 36 A 592, 

Mass.—Driscoll v. Smith, 184 Mass, 
221, 68 NE 210; Nickerson v. Massa- 
chusetts Title Ins. Co., 178 Mass. 
308, 59 NE. 814; O. Sheldon Co. v. 
Cooke, 177 Mass. 441, 59 NE 177; 
Baker v. Seavey, 163 Mass. 522, 40 
NE 863, 47 AmSR 475; Short v. 
Currier, 150 Mass. 372, 23 NE 106; 
May v. Gates, 137 Mass. 389; Grant 
v. Clapp, 106 Mass. 453; Ladrick v. 
Briggs, 105. Mass. 508. 

Mich. — National Lumberman’s 
Bank v. Miller, 1381 Mich: 564, 91 
NW 1024, 100 AmSR 623; Scofield v. 
Farmer, 125 Mich. 470, 84 NW 723; 
Meisel v. Welles, 107 Mich. 453, 65 
NW 289; Preston Nat. Bank v. Geo. 
T. Smith Middlings Purifier Co., 102 


Mich. 462, 60 NW 981; Kinney v. 
Service, 101 Mich. 185, 59 NW 403; 
Curtis v. Wilcox, 91 Mich. 229, 51 
NW), 992% Chicaro-setcl,) Ri. (Cosmos 
Miller, 91 Mich. 166, 51 NW 981; 
Judd v. Burton, 51 Mich. 74, 16 NW 
237; Vanneter v. Crossmann, 42 
Mich. 465, 4 NW. 216; Baton v: 
Winnie, 20 Mich. 1°56) 4 AmR 377; 


Converse v. Blumrich, 14 Mich. 109; 
90 AmD 2380. 

Minn.—North Star Land Co. v. 
Taylor, 129 Minn. 438, 152 NW 837: 
Stevens v. Ludlum, 46 Minn. 160, 48 
NW 771; Caldwell v. Auger, 4 Minn. 
217, 77 AmD 515. 

Miss.—Mask y. Allen, 17 S 82; 

62 Miss. 209; 


Money v. Ricketts, 
Cocke y. Kuykendall, 41 Miss. 65. 
Mo.—Suddarth v. Robertson, 118 
Mo. 286, 24 SW 151; Allen v. Mans- 
field, 108 Mo. 343, 18 SW 901; Raley 
v. Williams, 73 Mo. 310; “Melton v. 
Smith, 65 Mo. 315; Chouteau Vi 
Goddin, 39 Mo. 229, 909 AmD 462; 
Exchange Real Estate, etc., Co. v. 
Schuchmann Realty Co., 103 Mo. A. 
ae a as 75; Churchill v. Lammers, 


| 60 A. 244; McLemore  v. 
MoNeéley, 56 Mo. A. 556. : 


~—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nanbee 


pie 


§ 142] 


However, the representation must have been made 
to the party setting up the estoppel, or must have 


Mont.—Cobban y. MHecklen, 27 
Mont. 245, 70 P 805. 
_._Nebr.—Likes v. Kellogg, 37 Nebr. 
259, 55 NW 878; Wise v. Newat- 
ney, 26 Nebr. 88, 42 NW _ 3839; 
Little v. Giles, 25 Nebr. 313, 41 NW 
186; Towne v. Sparks, 23 Nebr. 142, 
36 NW 375; Central City First Nat. 
as v. Lucas, 21 Nebr. 280, 31 NW 

Nev.—Gruber v. Baker, 20 
453, 23 P 858, 9 LRA 302. 

N. H.—Horn v. Cole, 51 N. H. 287, 
12 AmR 111; Moore v. Bowman, 47 
N. H. 494; Chase vy. Deming, 42 N. 
H. 274; Wyman vy. Perkins, 39 N. H. 
218; Davis v. Handy, 37 N. H. 65; 
Jenness v. Berry, 17 N. H. 549. . 

N. J.—Bordin vy. Hutchinson, (Ch.) 
49 A 1088; Van Syckel v. O’Hearn, 
50 N. J. Eq. 173, 24 A 1024; Midland 
eee Con ty; eelitchcock 37yN. ok Ea. 
eoee Mattison v. Young, 24 N. J. Eq. 

N. Y.—Andrews v. Cohen, 221 N. 
Y. 148, 116 NE 862; Woodhaven 
Junction Land Co. v. Solly, 148 N. 
Y. 42, 42 NE 404 [aff 74 Hun 687, 
26 NYS 150]; Metropolitan L. Ins. 
Co. v. Bender, 124 N. Y. 47, 26 NE 
345, 11 LRA 708 [rev 41 Hun 142, 3 
NYSt 781]; Smyth v. Munroe, 84 N. 
Y. 354 [aff 19 Hun 550]; Blair v. 
Wait, 69 N. Y. 113; L’Amoreux v. 
Vischer, 2 N. Y. 278; Berlin Constr. 
Co. v, Hoops, 185 App. Div. 277, 173 
NYS 117; Guthrie v. Martin, 76 App. 
Div. 385, 78 NYS 913; Seeber v. Peo- 
ple’s Bldg., etc., Assoc., 54 App. Div. 
626, 66 NYS 1144 [aff 36 App. Div. 
312, 55 NYS 364]; Davis v. Myers, 
86 Hun 236, 33 NYS 352; Moore v. 
Nye, 21 NYS 94; Vellum v. Demerle, 
65 Hun 543, 20 NYS 516; Mattes v. 
Frankel, 65 Hun 203, 20 NYS 145 
[aff 157, N. Y. 603; 52 NE 585, 68 
AmSK 804]; Center v. Weed, 63 Hun 
560, 18 NYS 554 [aff 138 N. Y. 532, 
34 NE 294]; Hurst v. Elliott, 52 
Hun 2738, 5 NYS 218; Peo. v: Chase, 
28 Hun 310; Murdock v. Prospect 
Park, etc., R. Co., 10 Hun 598 [rev 
on other grounds 73 N. Y.. 579]; 
Chautauque County Bank vy. White, 6 
Barb. 589 [rev on other grounds 6 
N. Y. 236, 57 AmSR 442]; Dennison 
v. Ely, 1 Barb. 610; Duncan v. Berlin, 
38 N. Y.- Super..31; Chapman. v. 
O’Brien, 34 N. Y. Super 524; Kingsley 
Wass VernonsinGay Na iby nasuper.ois6ly 
Breidert v. Vincent, 1 BH. D. Smith 
542; Spear v. Robinson, 93 Misc. 145, 
156 NYS 760; Clement v. Scherno, 71 
Mise. 6, 129 NYS 766; Hoey v. Fech- 
tenberg, 56 Misc. 576, 106 NYS 1090; 
Webster Realty Co. v. Thomas, 46 
Misc. 139, 93 NYS 1077 [aff 107 App. 
Div. 612, 94 NYS 916]; Ottoman v. 
Gardner, 19 Misc. 148, 43 NYS 276; 
Grauwiller v. Culver, 57 NYS 197; 
Stillings v. Haggerty, 12 NYS 813 
{aff 126 N. Y. 638 mem, 27 NE 411 
mem]; Moore v. Nye, 21 NYS 94; 
Metropolitan Mfg. Co. v. McDonald, 
7 NYS 500; Stephens v. Baird, 9 
Cow. 274; Davison v. Bramly, 2 
AlbLJ 49.° 

N. C.—Redman vy. Graham, 80 N. 
Cc. 231; Belo v. Forsythe County, 76 
N. C. 489; Gill v. Denton, 71 N. C. 
341, 17 AmR 8; Mason v. Williams, 
53 N. C. 478; Hay v. Spillar, 3 N. C. 
165, 

Oh.—Rosenthal v. Mayhugh, 33 Oh. 
St. 155; Raymond v. Foster, 4 Oh. 
Dec. (Reprint) 240, 1 ClevLRep 149. 

Or.—Beno v. Norris, 77 Or. 506, 
151 P 731; Larch Mountain Invest. 
Co. v. Garbade, 41 Or. 123, 68 P 6; 
Kirkwood y. Ford, 34 Or. 552, 56 P 
411. 

Pa.—McClain- v. Smith, 158 Pa. 
49, 27 A 853; Kramer v. Goodlander, 
98 Pa. 353; Green’s App., 97 Pa. 342; 
Mowry’s App., 94 Pa. 376; Dock v. 
Boyd, 93 Pa. 92; Chapman v. Chap- 
man, 59 Pa. 214; In re Darlington, 
13 Pa. 430; Bixler v. Gilleland, 4 Pa. 
156; Buchanan vy. Moore, 13 Serg. & 


Nev. 


°833; 
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R. 304, 15 AmD 601; Peters v. Wain- 
wright, 4 Pennyp. 418; Rettig v. 
Becker, 11 Pa. Super. 395; Sprigg v. 
Commonwealth Title Ins.. ete., Co., 
10 Pa. Dist. 267; Hickernell  v. 
Stoner, I Dauph. Co. 133; Johnson v. 
Sharon Bldg. Assoc., 7 Del. Co. 525; 
Verrier v. Guillou, 14 Phila. 2; Gray’s 
App., 10 WklyNC 458. 

Porto Rico.—Franceshi v. Jones, 8 
Porto Rico Fed. 472. 

R. I.—Goodell v. Bates, 14 R. I. 
65; Nowry v. Sheldon, 2 R. I. 369. 

Ss. C.—Jennings y. Harrison, 33 
S. C. 206, 11 SE 695; Moore v. Trim- 
mier, 32 S. C. 511, 11 SE 548, 552; 
Shuford v. Shingler, 30 S. C. 612, 8 


SE 799; Winsmith vy. Winsmith, 15 
SiC 6108 

S. D.—Tolerton, ete., Co. v. Cas- 
person, 7 S. D. 206, 63 NW _ 908; 


Eickelberg v. Soper, 1 S. D. 563, 47 
NW 953. 

Tenn.—Baird v. Vaughn, (Sup.) 15 
SW 734; Smith v. Carmack, (Ch. A.) 
64 SW 372; Gallagher v. Riley, (Ch. 
A.) 35 SW 451. 

Tex.—Nichols-Steuart v. Crosby, 
87 Tex. 443, 29 SW 380 [aff (Civ. A.) 
26 SW 651]; Dupree v. Woodruff, 19 
SW 469; Guest v. Guest, 74 Tex. 664, 
12 SW 831; Hess y. Dean, 66 Tex. 
663, 2 SW 727; Fielding v. Du Bose, 
63 Tex. 621; F. L. Shaw Co. v. Dalton 
Adding Mach. Co., (Civ. A.) 211 SW 
Moody v. Bonham (Civ. A.) 
178 SW, 1020; Walker v. Erwin, 47 
Tex. Civ. A. 637, 106 SW 164; Hous- 
ton v. Stewart, 40 Tex. Civ. A. 499, 
90 SW 49; Colonial, ete., Mortg. Co. 
v. Tubbs, (Civ. A.) 45 SW 623; Hico 
First Nat. Bank vy. Hamilton Nat. 
Bank, 17 Tex. Civ. A. 555, 43 SW 
613; New York, ete. Land Co. v. 
Gardner, 11 Tex. Civ. A. 404, 32 SW 
786; Harmsen v. Wesche, (Ciy. A.) 
32 SW 192; Whiteselle v. Texas Loan 
Agency, (Civ. A.) 27 SW 309; Long 


Vv; (Cude; (Civ.s Ai)i426 sSW 11000; 
McCabe v. Brown, (Civ. A.) 25 SW 
134. 


Vt.—Patterson v. Burnham, 52 Vt. 
20; Wheeler v. Willard, 44 Vt. 640; 
Halloran vy. Whitcomb, 43 Vt. 306; 
Troy Manufacturers’ Bank v. Sco- 
field, 39 Vt. 590; Spiller v. Scribner, 
36 Vt. 245; Shaw v. Beebe, 35 Vt. 
205; Judevine v. Goodrich, 35 Vt. 19; 
Hicks v. Cram, 17 Vt. 449. 

Va.—Anderson vy. Phiegar, 93 Va. 
415, 25 SE 107; Dickerson v. Davis, 
2 Leigh (29 Va.) 401. 

Wash.—State v. Whitworth, 30 
Wash. 47, 70 P 254; Phinney v. 
Campbell, 16 Wash. 203, 47 P 502; 
Walker vy. Baxter, 6 Wash. 244, 33 
P 426. F 

W. Va.—Bodkin vy. Arnold, 45 Ww. 
Va. 90, 30 SE 154; Bates v. Swiger, 
40 W. Va. 420, 21 SE 874. 

Wis.—Milwaukee Structural Steel 
Co. v. Borun, 164 Wis. 502, 159 NW 
811 [reh den 162 NW 424]; Two 
Rivers Mfg. Co. v. Day, 102 Wis. 
328, 78 NW 440; Telford v. Frost, 76 
Wis. 172, 44 NW 835; Buckwheat v. 
St. Croix Lumber Co., 75 Wis. 194, 
438 NW 1130; Peabody v. Leach, 18 
Wis. 657; Briggs v. Seymour, 17 
Wis. 255; Mosher v. Chapin, 12 Wis. 
453. 

Eng.—Gresham lL. Assur. Soc. v. 


Crowther, [1914] 2 Ch. 219; Bloom- 
enthal v. Ford, [1897] A. Cc. 156; 
Balkis Cons. Co. v. Tomkinson, 


[1893] A. C. 396; Seton v. Lafone, 
19 @.-B. Dp. 68 faff 18° Q.. Br D139); 
Carr v. London, ete., R. Co., L. R. 10 
Cc. P. 307; Skyring v. Greenwood, 4 
B. & C. 281, 10 ECL 580, 12 HCL 298; 
Price v. Harwood, 3 Campb. 108; Mid- 
dleton v. Pollock, 4 Ch. D. 49; Piggott 
vy. Stratton, 1 De G. F. & J. 33, 62 
EngCh 25, 45 Reprint 271; Free- 
man v. Cooke, 6 D. & L. 187, 11 
ECL 82; Smith v. Kay, 7 H. L. Cas. 


750, 11 Reprint 299; Cornish  v. 
Abington, ,4 H. & N. 549; Ex p. 
Leslie, 2 Jur. N. S. 822; Deutsche 
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been of such a character and made under such cir- 
cumstances that 


the party making it must be taken 


‘Bank v. Beriro, 73 L. T. Rep. N. S. 
669; Ashby v. Day, 54 L. T. Rep. 
N. 8S. 408 [aff 54 L. J. Ch. 935]. 
Can.—Zwicker y. Feindel, 29 Can. 
S. C. 516; Gibson v. North Easthope 
Tp., 24. Can: )S..C.\ 707 [rev. 21. Ont, 
aan Ball v. McCaffrey, 20 Can. S. GC. 


N. B.—Doe v. Estey, 8 N. B. 489. 

N. S.—Fitzrandolph v. Shanly, 14 
N. S. 199, 1 CanLTOccNotes 705; 
Fraser v. Wallace, 11 N. S. 339. 

Ont.—Re Collingwood Dry Dock 
Ship Bldg., ete, Co., 20 Ont. 107; 
Browne vy. Smith, 1 Ont. Pr. 347; Mc- 
Carty v. McMurray, 18 Grant Ch. 
604; Graham vy. Meneilly, 16 Grant. 
Ch. 661; Ingalls v. Reid, 15 U. CG CG. 
P. 490; La Pointe v. Grand Trunk 
R. Co., 26 U. C. Q. B. 479; Robinson 
v. Reynolds, 23 U. C. Q. B. 560; Tom- 
linson iv... Jarvis i pU,.C. e@ ery ago: 

[a] Rule applied.—(1) Where a 
former owner of land represented to 
a mortgagee that he had made a deed 
thereof to the mortgagor, and on 
the faith of this statement the mort- 
gagee took the mortgage, and per- 
formed the services constituting the 
consideration therefor, the former 
owner was _ estopped to deny the 
execution of such deed. Wilson v. 
Hall, 150 Ky. 663, 150 SW 823. (2) 
Where a mortgagor points out to the 
agents of the mortgagee certain 
chattels as included in the mortgage, 
he is estopped to afterward claim 
that they were not so_ incluéed. 
Neibauer v. Sackett, 53 Ill. A. 521. 

{b] If a person represents that 
he has no title in land and thereby 
induces another to purchase it from 
a third person, he is estopped, as 
against, the grantee, to assert title. 
Fleming v. West, 14 N. S. 294. 

[c] One who owning land under- 
takes without authority to convey it 
as the attorney in fact of another 
who has no interest whatever in the 
land is estopped from asserting title 
as against one who claims under 
the deed so executed. North Star 
Land Co. y. Taylor, 129 Minn. 438, 
152 NW 837. 

[d] A deed executed by a person, 
as collector, of his own land, will 
pass the property to a vbona fide 
purchaser, although sold as another’s. 
eee: v. Wheeler, 1 Root (Conn.) 


{e] A purchaser who acquires 


‘property at price asked and induces 


the seller to accept in payment of 
part of price property represented 
by him and accepted by the seller as 
the equivalent of cash thereby estops 
himself from claiming that such 
price was other than the value of 
the property or that the seller was 
not damaged by the fact that such 
property so given in payment, was 
substantially less than equivalent in 
cash. Southern Ice Co. v. Morris, 219 
Fed. 551, 1385 CCA 319. 

{f] Construction of alleged repre- 
sentation.—(1) If the statement re- 
lied on is a clear representation of 
a state of facts from the natural 
or reasonable construction of the 
language used, its effect as an es- 
toppel cannot be denied. Guthrie v. 
Quinn, 43 Ala. 561; Churchill v. Lam- 
mers, 60 Mo. A. 244; Burkinshaw v. 
Nicolls, 3 App. Cas. 1004. (2) 
But such representation is not to 
be extended beyond the clear im- 
port of the language used. ‘Thus, it 
has been held that a declaration by 
the maker of an instrument that it 
was valid and binding, and had been 
executed and delivered to him in 
the ordinary course of business and 
for full and valuable consideration, 
and that it was all right and would 
be paid, would not estop him from 
averring and proving that the in- 
strument had not matured for pay~ 
ment. McAfee vy. Fisher, 64 Cal. 246, 


-80 P 811. 
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to have contemplated that it would be communi- 


eated to, and acted on, by him.* 


resentation is not such as should induce a prudent 
person to rely thereon, the person making it will 
So also in accordance 
with the general rules heretofore considered ® there 
is no estoppel where the party to whom the repre- 
sentations are made did not change his attitude or 
course of conduct in any respect on account of the 


not be estopped thereby.® 


representation,?° 
[§ 143] (2) 


7 Hodge v. 45 Minn. 
290, 47 NW 805. 

8. McLain v. Buliner, 49 Ark. 218, 
4 SW 768, 4 AmSR 36; Morgan vy. 
Jones, 24 Ga. 155; McClure v. King, 
126. Ky. 2675, L04eSWw e 7Ai, Si akyb 
1085. See also supra § 130 note 5. é 

9. See supra § 134. 

10. Keelin v. Postlewait Co., 
Tll. 130, 102 NE 205. 

11. Representations made through 
mistake of law see supra § 128. 

12. U. S.—United Press Assoc. v. 
National Newspaper Assoc., 254 Fed. 
284, 165 CCA 572; Nelson v. Repub- 
lic Iron, ete., Co., 240 Fed. 285, 153 
CCA 211; Ward v. Ward, 131 Fed. 946 
{aff 145 Fed. 1028, 74.CCA 146]; 
Bohl v. Carson, 63 Fed. 26, 11 CCA 
16; Huart v. Riffle, 11 Fed. 790. 

Ark.—McLain v. Buliner, 49 Ark. 
218, 4 SW 768, 4 AmSR 36. 

Cal.—Banning v. Preiter, 153 Cal. 
33, 94 P 246; Boggs v. Merced Min. 
Co., 14 Cal. 279. 

Conn.—Marsh _ v. 15 
Conn. 495, 54 A 196. BS 

Hawaii.—Wall v. Focke, 22 Hawaii 


221. 

tll.—Hefner v. Vandolah, 57 Ill. 
§20,-14:AmR. 395 

Ind.—Ross v. Banta, 140 Ind. /120, 
34 NE 865, 39 NE 732; Mitchell v. 
Fisher, 94 Ind. 108; Adkins v. Ad- 
kins, 48 Ind. 12; Snyder v. Stude- 
baker, 19 Ind. 462, 81 AmD 415. 

Iowa.—Stewart v. Puck Soap Co., 
154 Iowa 411, 135 NW 70; Schoonover 
v. Osborne, 117 Iowa 427, 90 NW 
844; Sylvester v. Henrich, 93 Iowa 


489, 61 NW 942. 
Ky.—Lynn vy. Bradley, 1 Metc. 232. 


Ludlum, 


259 


Bridgeport, 


La.—Kentwood vy. Fendlason, 142 
La. 902, 77 S 785. ” 
Me.—Washburn v. Blake, 47 Me. 


316. 

Mass.—Cartwright v. Gardner, 5 
Cush. 273. 

Mich.—Grand Rapids Fifth Nat. 
Bank v. Pierce, 117 Mich. 376, 75 
NW 1058; Chafey v. Mathews, 104 


Mich. 103, 62 NW 141, 27 LRA 558. 
Miss.—Parker v. McBee, 61 Miss. 


134; Evans v. Miller, 58 Miss. 120, 

38 AmR 313. \ 
Mo.—Hazell v. Tipton Bank, 95 

Mo. 60, 8 SW 173, 6 AmSR_ 22; 


Hammerslough v. Kansas City Bldg., 
ete., Assoc., 79 Mo. 80. 

N. Y.—Aikin v. Kellogg, 119 N. Y. 
441, 23 NE 1046; Van Duzer v. Howe, 
21 N. Y. 531; Hayden v. Mathews, 4 
App. Div. 338, 88 NYS 905 [aff 158 
N.Y. 7385, 53 NE 1126]; Inderlied 
v. Whaley,.65 Hun 407, 20 NYS 183. 

Pa.—Coleman y. Rowland, 1 Pittsb 
122. 

Tenn.—Taylor v. Nashville, 

R. Co., 86 Tenn. 228, 6 SW 393. 

Tex.—Hart v. Bullion, 48 Tex. 278; 
Watkins v. Watkins, (Civ. A.) 119 
SW 145. 

Va.—Cohen v. Big Stone Gap Iron 
Co., 111 Va. 468, 69 SE 359, AnnCas 
1912A 203. 

Wash.—Skavdale v. Moyer, 21 
Wash. 10, 56 P 841, 46 LRA 481. 

W. Va.—Lumber Co. v. Friedman, 
64 W. Va. 151, 61 SE 815; Mason v. 
Harper’s Ferry Bridge Co., 28 W. 
Va. 639. 


etc., 


Matters of Fact or of Opinion,1+ 
Mere expressions of opinion by interested persons 
cannot, although subsequently shown to be ground- 


mi 


ESTOPPEL 


And if the rep- 


[§ 144] 
eral Rule. 


(3) 


[§§ 142-145 


less or false, he regarded as misrepresentations for 
the purpose of creating an estoppel; there must be 
a material representation of a fact.'” 
this so where the representation is known by the 
‘party to whom it is made to be nothing more than. 
expression of opinion.’* 


A fortiori is. 


As to Future Events—(a) Gen- - 


The doctrine of estoppel by represen- 
tation is ordinarily applicable only to representa- 


tions as to*facts either past or present, and not to 


[§ 145] (b) 


Eng.—Martin vy. Douglas, 16 Wkly. 
Rep. 268. 

Ont.—Fairweather v, Archibald, 15 
Grant Ch. 255; In re Peck, '46'U. C. 
QunB:. ite 
An attaching creditor seek- 
ing priority over an assignment is 
not estopped by representations 
made to other creditors, two or 
three months before the assignment, 
that, in his opinion, the assignors 
were solvent, and worth four or five 
thousand dollars above their liabili- 
ties and exemptions, it appearing 
that representations to that effect 
were made to him by the assignors. 
Hazell v. Tipton Bank, 95 Mo. 60, 
8 SW 178, 6 AmSR 22. 

[b] A mere statement by a min- 
ing lessor of opinion as to law gov- 
erning the lease which was not 2 
declaration or admission of fact will 
not estop him as to one subsequently 
acquiring the lease from taking a 
different position as to true inter- 
pretation.. Nelson v. Republic Iron, 
ete, Co. 240 Wed. -285, 153 CCA 211. 

[c] What is not expression of 
opinion.—M was forbidden by E to 
cut trees on his land. E at the same 
time pointed out what he supposed 
to be his land. M cut where directed, 
and it subsequently appeared that E 
was mistaken as to his boundary, 
and that M had cut on E’s land. It 
was held that M was liable for the 
value of the trees, such value to be 
estimated in the manner most favor- 
able to him. Evans v. Miller, 58 
Miss. 120, 38 AmR 313. 

[ad] Opinion of attorney.—Where 
an attorney at law purchased a lot 
from one who had previously pur- 
chased in reliance on the attorney’s 
opinion that the title was good, it 
was held in a suit to recover the 
price of the lot that the attorney 
was estopped to claim that his 
vendor had no title. Soward v. 
Johnston, 65 Mo. 102. 
Hammerslough vy. Kansas City 
ete., Assoc., 79 Mo. 80. 

14. U. S.—Burgess v. Seiligman, 
107 U. S. 20, 2 SCt 10, 27 L. ed. 3859; 
Union Mut, L. Ins. Co. v. Mowry, 
96 U. S. 544, 24 L. ed. 674. 

Ala.—Troy v. Rogers, 113 Ala. 131, 
ro 999; Jelks v. McRae, 25 Ala. 


Conn.—Weidemann v¥. Springfield 
Breweries Co., 78 Conn. 660, 63 A 
162 [cit Cyc]; Allen v. Rundle, 50 
Conn. 9, 47 AmR 599. 

Ind.—Adkins v. Adkins, 48 Ind. 12; 
Roose v. McDonald, 23 Ind. 157. 

Iowa.—Starry v. Korab, 65 Iowa 
267, 21 NW 600. 

Ky.—Travis v. Davis, 15 SW 525, 
12 KyL 825. 

Me.—Gerrish v. Union Wharf, 26 
Me. 384, 46 AmD 568. 

Mass.—Jackson v. Allen, 120 Mass. 
64; Langdon v. Doud, 10 Allen 433. 

Mo.—Williams v. Verity, 98 Mo. A. 
654, 73 SW 732; Tracy v. Union Iron 
Works, 29 Mo. A. 342. 

N. Y.—Payne v. Burnham, 62 N. Y. 
69 [rev 2 Hun 1438, 4 Thomps. & C. 
678]; White v. Ashton, 51 N. Y. 280; 
Shapley v. Abbott, 42 N. Y. 443, 1 
AmR 548; Bimson v. Bultman, 3 


promises concerning the future which, if binding at. 
all, must be binding as contracts.’ 


Exceptions to Rule. 


App. Div. 198, 38 NYS 209; Hollins 
v. Hubbard, 91 Hun 375, 36 NYS 
846; Shreve v. Holbrook, 87 Hun 621, 
34 NYS 317; Elliott v. Lewis, 3 Edw. 
40. 

N. C.—Vick v. Vick, 126 N. C. 123, 
Senn 257; East v. Dolihite, 72 N. C. 
562. 

Or.—Scott v. Hubbard, 67 Or. 498, 
136 P 653 [cit Cyc]. , 
Pa.—Keating v. Orne, 77 Pa. 89. 
S. C.—Williamson y. Syracuse: 
Eastern Bldg., ete., Assoc., 62 S. C. 
390, 38 SE 616, 1008 (recognizing 

rule). 

Tex.—Edwards yv. Dickson, 66 Tex. 
613, 2 SW 718; Robbins v. Winters, 
(Civ. A.) 203 SW 149, 151 [quot 
Cyc]; Maxwell v. Urban, 22 Tex. 
Civ. A. 565, 55 SW 1124. 

Utah.—Elliot v. Whitmore, 23 
Utah 342, 65 P 70. \ 

Vt.—Allen v. Hodge, 51 Vt. 392. 

Eng.—Whitechurch, Ltd. v. Cava- 


However, @ 


naugh, [1902] A. C. 117; Maddisom 
v. Alderson, 8 A. C. 467 [disappr 
Loffus v. Maw, 3 Giff. 592, 66 


Reprint 544]; Citizens’ Bank v. New 
Orleans First. Nat. Bank, L. R. 6 
H. L. 352; In re’ Jones Bros., Ltd., 
[1912] 3 K. B, 234; Jorden v. Money,. 
5 H. L. Cas. 185, 10 Reprint 868; 
Gillman v. Carbutt, 61 L. T. Rep. N 
S. 81; In re Wickham, 34 T. L. R. 
158; Cresswell v. Jeffreys, 29 T. L. R.. 
90; McEvoy v. Drogheda Harbour 
Comrs., 16 Wkly: Rep. 34. 

Alta.—Hatfield v. Canadian Pac. Ri 
Co., 17 WestLR 554. 

“Tf the representation relate to- 
something to be afterwards brought 
into existence, it will amount only to 
a declaration of intention or of 
opinion, liable to modification or 
abandonment upon a change of cir- 
cumstances of which neither party 
can have any certain knowledge.” 
Union Mut. L. Ins. Co. v. Mowry, 96: 
U. S. 544, 547, 24 L. ed. 674. 

[a] Reason for rule.—‘“The intent 
of a party, however positive and 
fixed, is necessarily uncertain as to 
its fulfillment, and must depend on 
contingencies and be subject to be 
changed and modified by subsequent 
events and circumstances. ... A 
person cannot be bound by any rule: 
of morality or good faith not to 
change his intention, nor can he be 
precluded from showing such a 
change merely because he has previ-- 
ously represented that his intentions 
were once different from those which 
he eventually executed. The rea- 
son [of the doctrine of estoppel] 
wholly fails when the. representa- 
tion relates only to a present inten- 
tion or purpose of a party, because, 
being in its nature uncertain and 
liable to change, it could not prop- 
erly form a basis or inducement upon 
which a party could reasonably 
adopt any fixed and permanent 
course of action.” Troy v. Rogers, 
113 Ala. 131, 146, 20 S 999. 

[b] Rule applied.—(1) Where the 
agent of an insurance company made 
an agreement with the assured be- 
fore the policy was executed that 
the latter should have notice before 
he should be required to pay the- 


i A RS BE a RA a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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well recognized exception to the rule is presented 
where the statement relates to an intended aban- 
donment of an existing right, and is made to influ- 
ence others who have in fact been influenced by egy 
although it is said that this is the only case in 
which a representation as to the future can be held 


to operate as an estoppel.1% 
[§ 146] 


annual premium, the company, upon 
failure to give such notice, is not 
estopped from setting up the for- 
feiture stipulated by the policy for 
nonpayment of the premium when 
due. Union Mut. Li. ins. i:Co:! v. 
Mowry, 96 U. S. 544, 24 L. ed. 674. 
(2) A delivery order given by the 
vendor of goods is a mere promise to 
do something in futuro and is not 
@ representation upon which to 
found an estoppel. Gillman v. Car- 
butt, 61° L. T.. Rep. N. S..281. 

[c] Intent as to future residence. 
—A debtor, living in this common- 
wealth, and being about to go to 
another state, represented to .his 
ereditor, without intending to de- 
ceive, that he did not intend to re- 
turn. After the expiration of six 
years he returned. it was held, in 
an action upon the debt, that he 
was not estopped to deny that his 
absence was intended to be perma- 
nent, and that the statute of limita- 
tions might be pleaded in defense to 
the suit. Langdon y. Doud, 10 Allen 
(Mass.) 433. 

{a@] Representations by building 
and loan association.—(1) Represen- 
tations made by a building and loan 
association in its advertising litera- 
ture and certificates of stock that 


stock matured after a certain num-: 


ber of .payments, and that the latter 
would then be entitled to the pay- 
ment of the face value of the shares, 
are not representations of a future 
fact or probability, so that estoppel 
cannot be predicated thereon. , Wil- 
liamson v. Syracuse Eastern Bldg., 
etc., Assoc., (S. C.) 38 SE 616. (2) 
In answer to an inquiry by one of 
its collection agents, a _ building 
association represented that, on mak- 
ing a certain number of monthly 
payments of a certain amount, cer- 
tain stocks would be brought to par 
so as to release a deed of trust. 
Plaintiff, relying on such represen- 
tation, bought the property and made 
the payments. It was held that, 
although the act of the association 
in arbitrarily fixing the time when 
the stocks would mature was ultra 
vires, as it was not expressly pro- 
hibited by statute, the assignee of 
the association was estopped from 
claiming a greater amount, although 
the association did not know for 
what purpose the inquiry was made. 
Williams v. Verity, 98 Mo. A. 654, 73 


“SW 732 (the rule that a representa- 


tion relating to something to be 
afterward brought into existence 
cannot be the basis of an estoppel 
does not apply as to an estoppel 
from claiming that a deed of trust 
had not been extinguished, as the 
debt was in existence at the time 
the representation was made). 

15. U. S—Union Mut. L. Ins. Co. 
ed v. Mowry, 96 U. S. 544, 24 L. ed. 
74. 

Ark.—Shields v. Smith, 37 Ark. 
47. 

Cal.—Seymour v. Oelrichs, 156 Cal. 
782, 103 P 88, 184 AmSR 154; Ban- 
ning v. Kreiter, 153 Cal. 33, 94 P 
246; Prescott v. Edwards, 117 Cal. 
298, 49 P 178, 59 AmSR 186. 

Conn.—Allen y. Rundle, 50 Conn. 
9, 47 AmR 599. 

Ga.—Ashley v. Cook, 109 Ga. 653, 
35 SE 89; Crine v. Davis, 68 Ga. 138. 

Ill.— White v. Walker, 31 Ill. 422. 

Ind.—Wire v. Wyman, 93 Ind. 392; 
Mansur v. Haughey, 60 Ind, 364. _ 

Mass.—Harris v. Brooks, 21 Pick. 


(4) As to Validity of Bills, Notes, 
Bonds, Stock, Etc.—(a) In General. Where a per- 


ESTOPPEL 


195, 32 AmD 254. 
ee vy. Faxon, 28 Mich. 

N. .M.—Kingston v. Walters, 16 
IN: ©. 59, 113! P’'’594, 595. [eit Cyc]. 

Pa.—Stayton v. Graham, 139 Pa. 1, 
DAU NMA 

Tex.—Robbins v. Winters, (Civ. 
A.) 203 SW 149, 151 [quot Cyc]. 

Utah.—Elliot v. Whitmore, 23 Utah 
342, 65 P 70, 90 AmSR 700. 

See also infra § 153. 

[a] Thus (1) where purchases 
are made upon representations by 
the seller that abutting property 
owned by him will be maintained 
either as a public street or private 
way for the benefit of the purchaser, 
here is the expression of an_in- 
tended abandonment of a_ seller's 
existing right which will support an 
estoppel if the purchaser has relied 
on it. Prescott v. Edwards, 117 Cal. 
289, 49 P 178, 59 AmSR 186. (2) 
Although a promise to forgive a debt 
or to forbear its collection, if either 
temporarily or for. an_ indefinite 
period, unsupported by any consid- 
eration, is ineffectual as a defense, 
viewed merely as an agreement, yet 
if the surety has been induced by 
such an assurance to neglect any of 
the means which might have been 
used for his indemnity, the promise 
may have that effect as an estoppel 
which it wants as a contract, and 
amount to a defense against any 
subsequent action brought by the 
creditor. White v. Walker, 31 Ill. 
422. (3) A parol declaration by the 
holder of a note to a surety that 
he would look to the principal only 
is a good defense for the surety, on 
the ground that it lulled him into 
security and prevented him from 
obtaining his indemnity; it would be 
a fraud on the part of the holder 
subsequently to call upon the surety 
contrary to such assurance. Harris 


v. Brooks, 21 Pick. (Mass.) 195, 32 
AmD 254. 
[b] The rule is especially ap- 


plicable where there is a long lapse 
of time between declarations of the 
abandonment and the assertion of 


the right. Faxton y. Faxon, 28 
Mich. 159. 
[c] Reason for rule.—The estop- 


pel arising on this state of facts is 
supported by very strong considera- 
tions. “There is no rule more neces- 
sary to enforce good faith than that 
which compels a person to abstain 
from enforcing claims which he has 
induced others to suppose he would 
not rely on. The rule does not rest 
upon the assumption that he has 
obtained any personal gain or ad- 
vantage, but on the fact that he 
has induced others to act in such 
a manner that they will be seriously 
prejudiced if he is allowed to fail 
in carrying out what he has en- 


couraged them to expect.” Faxton 
v. Faxon, 28 Mich. 159, 161. 
16. Union Mut. L. Ins. Co. v 


Mowry, 96 U. S. 444, 24 L. ed. 674; 
Allen v. Rundle, 50 Conn, 9, 47 AmR 


599; BHlliot v. Whitmore, 23 Utah 
342, 65 P 70, 90 AmSR 700. See 
also Edwards vy. Dickson, 66 Tex. 
613, 2 SW 718 (dictum). 

17. U. S.—-Cooper vy. Brazelton 
135 Fed. 476, 68 CCA 188; Sioux 
City Independent School Dist. v. Rew, 
111 Fed. 1, 49 CCA 198; 55 LRA 
364. 


Ala.—Wilkinson v. Searcy, 74 Ala. 
243; Auerbach y. Pritchett, 58 Ala. 


(re A148 


son liable on a bill, note, bond, letter of credit, cer- 
tificate of deposit, stocks, or other security promises 
a prospective purchaser or assignee to pay the same, 
or represents to him that the obligation is valid 
and that there is no defense to it, he is estopped to 
resist payment in an action by such person, who 
has taken the paper in reliance on his representa- 
tion,** and will be precluded from setting up a de- 
fense which would have been good as between the 


451; Brooks vy. Martin, 43 Ala, 360, 
94 AmD 686; Cloud y. Whiting, 38 
Ala. 57; Plant vy. Voegelin, 30 Ala. 
160; Drake v. Foster, 28 Ala. 649: 
Clements vy. Loggins, 2 Ala. 514...” 

Ark.—Buckley y. Collins, 119 Ark. 
231, 177 SW 920; Harrison y. Luce, 
64 Ark. 583, 43 SW 970. 


Cal.—Kellam v. Brode, 1 Cal. A.’ 


315, 82. P 213: 

Conn.—Feltz v. Walker, 49 Conn. 
93; Preston vy. Mann, 25 Conn. 118. 
__D. C.—Howles v. Tanner, 21 App. 
530; Cropley v. Eyster, 9 App. 373. 

Ga.—Smith v. Wood, 111 Ga. 221, 
36 SE 649; Martin vy. Walker, 102 Ga. 
72, 29 SH 132; Henry v. McAllister, 
99 Ga. 557,26 SH! 469. 

I11.— International Bank v. Bowen, 
80 Ill. 541; Hefner v. Dawson, 63 Ill. 
403, 14 AmR 123; Hansel v. Mans- 
field First Nat. Bank, 158 Ill. A. 127; 
Heitner vy. Linsenbarth, 90 Ill. A. 
227; Casler v. Byers, 28 Ill. A. 128 


{aff 129 Ill. 657, 22 NE 507]; Litzel- 
man v. Howell, 20 Ill. A. 588. 
Ind.—Krathwohl y. Dawson, 140 


Ind. 1, 38 NE 467, 39 NE 496; Plum- 
mer v. Farmers’ Bank, 90 Ind. 386; 
Reagan vy. Hadley, 57 Ind. 509; Rose 
v. Hurley, 39 Ind. 77; Morrison v. 
Weaver, 16 Ind. 344; Wright v. Allen, 
16 Ind. 284; Rose v. Teeple, 16 Ind. 
37, 79 AmD 403; Rose v. Wallace, 11 
Ind. 112; Powers v. Talbott, 11 Ind. 
1; Paul v. Baugher, 8 Ind. 501. 

lowa.—Merrill v. Packer, 80 Iowa 
542, 45 NW 1076. 

Ky.—Tichenor v. Owenboro Sav. 
Bank, etc., Co., 113 Ky. 275, 68 SW 
127, 24 KyL 145; Mix v. Fidelity 
Trust, etc., Co., 103 Ky. :77, 44 SW 
S93, a LOWRY (ney 17 1d: 
Atchison, 93 Ky. 338, 20 SW 260, 14 
KyL 313; MecBrayer v. Collins, 18 
B. Mon. 833; Morrison v. Beckwith, 
4 T. B. Mon. 78, 16 AmD 136; Lane 
v. Lockridge, 48 SW 975, 20 KyL 
1102; Blades vy. Newman, 43 SW 176, 
19 KyL 1062; Gaines v. Frankfort 
Deposit Bank, 39 SW 438, 19 Kyl 
171; Denham vy. Somerset Banking 
Co., 13 KyL 976; Thompson vy. Fen- 
ley, 6 Ky. Op. 641; Estes v.) Abbott, 


2 Ky. Op. 284. 

Me.—Tainter v. Winter, 53 Me. 
348; Haskell v. Monmouth F. Ins. 
Co., 52: Me. 128. 

Mich.—Pearson v. Hardin, 95 Mich. 
360, 54 NW 904. 

Minn.—Bofferding v. Alden, 134 
Minn. 482, 159 NW 946. 

Falta ealaaaeee th v. Johnston, 6 Miss. 

8. 

Mo.—Mexico First Nat. Bank v. 
Ragsdale, 158 Mo. 668, 59 SW 987; 
Moore v. Bank of Commerce, 52 Mo. 
377; Devens v. Van Valkenburg, 192 
Mo. A. 215, 180 SW 996; Jamison v. 
Griswold, 2 Mo. A. 150. 

N. H.—Carey v. Dunsmore, 58 N. 
H. 357; Libbey v. Pierce, 47.N. H. 
309. 

N. J.—Gluckman v. Darling, 85 N. 
J. L. 457, 89° A 1016. 

N. Y.—Fleischmann vy. Stern, 90 
N. Y. 110; Irving Bank v. Wetherald, 
36 N. Y. 335; Lynch v. Kennedy, 34 
N. Y. 151; Blair v. Hagemeyer, 26 
App. Div. 219, 49 NYS 965; Johannes- 
sen v. Munroe, 9 App. Div. 409, 41 
NYS 586; Baker y. Seely, 17 HowPr 
297; Petrie v. Feeter, 21 Wend. 172; 
Foster v. Newland, 21 Wend. 94; 
Watson v. McLaren, 19 Wend. 557 
{aff 26 Wend. 425, 37 AmD 260]. 

Pa.—Strang v. MacArthur Bros. 
Co., 212 Pa. 477, 61 A 1015; Eldred 
v. Hazlett, 38 -Pa, “16; Weaver v. 


Crabtree v. ' 
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original parties.1® 


be permitted to assert that there 


terial alteration in the instrument,?° that he did not 
execute it,2! that the execution of the instrument 
was defective 7? or was procured by fraud and mis- 
representation,?® that it was void for nonconformity 
with the express requirements of a statute,?* that 
it was barred by. the statute of limitations,?°> that 
the instrument was invalid by reason of a defense 
of which he was ignorant at the time of the rep- 
resentation,?® that he is discharged from liability 
as indorser for want of notice,”* that the instrument 
has. been paid,?® or that it was not due according 
to its tenor,?® although there is authority apparent- 
However, to 


ly to the contrary.®° 


Lynch, 25 Pa. 449, 64 AmD_ 713; 
Elliott v. Callan, 1 Penr. & W. 24; 
Ludwick v, Croll, 2 Yeates 464, 1 
AmD 362; Buchanan y. Taylor, Add. 
he Grove v. Nes, 11 YorkLegRec 


Philippine.—Rodriguez v. Martinez, 
5 Philippine 67. 

R. I.—Crout. ve De’ .- Wolf, *R. I: 
393. 

Tenn.—Simpson vy. Moore, 5 Lea 
oes Ingham y. Vaden, 3 Humphr. 
ile 


Tex.—Citizens’ State Bank v. Mc- 


Shan, (Civ. A.) 172 SW. 565; Tardio 
v. Bryan First Nat. Bank, (Civ. A.) 
166 SW 1180, 1182 [quot Cyc] 
(forged note); Henry v. Bounds, 
(Civ. A.) 46 SW 120. 

Va.—Nicholas v. Austin, 82 Va. 


817, 1 SE 132; Davis v. Thomas, 5 
Leigh (32 Va.) 1. 
Wash.—Old Nat. Bank v. Coeur 


D’Alene Exch. Nat. Bank, 50 Wash. 
418, 97 P 462. 

Eng.—In re Romford Canal Co., 24 
Chi DF. 85: 

Ont.—Perry v. Lawless, 5 U. C. Q. 
B. 514. 

Austr.—Ferrier 15 
Austre® Cy FL... 32. 

{a] Declaring a note to be “good,” 
to one about to purchase it, is an 
estoppel in pais against a debtor. 
Petrie v. Feeter, 21 Wend. (N. Y.) 
172; Watson y. McLaren, 19 Wend. 
CNY) 055 7: 

{b] A party who states merely 
that he has no defense to a note 
does not thereby estop himself from 
setting up a defense arising subse- 
quently, but if the note is purchased 
by a third person on the faith of an 
absolute promise to pay the same, 


v. Stewart, 


such defense is‘not available. Cloud 
v. Whiting, 38 Ala. 57. 
[ec] If there was no absolute 


promise to pay, the party will not 
be estopped to set up a detense aris- 
ing subsequently to the representa- 
tions relied on. Jennings y. Todd, 
aaa Mo. 296, 24 SW 148, 40 AmSR 
‘ . 
{d] Representation to agent of 
payee.—Where one holding a _ note 
informs the maker that he holds it 
merely for collection, and the maker 
states that he will pay it, the maker, 
in an action on the note by the hold- 
er, is not estopped to set up a coun- 
terclaim against the payee. Stuart 
Yet a enen, 72 SW 365, 24 Kyl 
{e] The Negotiable Instruments 
Act entailed no hardship upon the 
plaintiffs, for they might have asked 
for a certified check, or might easily 
have obtained a lawful acceptance, 
and to permit them to recover on the 
theory proposed would loose against 
upon the business world the evils 
which the statute was designed to 
repress. Ferrier v. Stewart, 15 
Austr, i@7) Tu? R.W3 2, 


And it has been held that it is | 
of no importance whether the assurance was given 

with a fraudulent intent or by mistake only.?® 
the circumstances under consideration he will not 
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In 


has been a ma- 
will arise.*? 


render this rule 


18. Pearson v. Hardin, 
360, 54 NW 904; Lynch vy. Kennedy, 
34 N. Y. 151. See also Bills and Notes 
§§ 1007, 1028. : 

19. Crabtree v. Atchison, 93 Ky. 
338, 20,\SW 260, 14 KyL 313; Simp- 
son ov. Moore, 5 Lea (Tenn.) 
372. 

20. Harrison v. Luce, 64 Ark. 583, 
43 SW 970; Towles v. Tanner, 21 
App. (D. C.) 530; Krathwohl v. Daw- 
son, 140 Ind. 1, 88 NE 467, 39 NE 

Ga.—Freny v. 


496. 
21. Hall, 93 Ga. 
706, 21 SE 163. 
Ijl.—Hefner y.. Dawson, 63 Ill. 403, 
14 AmR 123. 
Matthews, 79 Ky. 


Ky.—Rudd v. 
479, 42 AmR 281. 

N. Y.—Power yv. Pinkerton, 1 E. D. 
Smith 30. 

Hee I—Crout v. De Wolf, 1 R. I. 

oO. 

22. Tuskaloosa Cottcn-Seed Oil 
Co. v. Perry, 85 Ala. 158, 4 S 635. 

23. Tapscott v. Gibson, 129 Ala. 
503, 30 S 238. 

24. Billington v. McColpin, 60 SW 
923, 22 KyL 1281 (under St. § 4223, 
a note executed to a peddler for the 
price of articles sold by him is void 
as between the parties unless the 
words ‘“Peddler’s Note’ are written 
or printed across the face of the 
note; but where the maker of such 
a note, soon after it was executed, 
indorsed upon it the words, ‘The 
within note is all right without dis- 
count, and will be paid without off- 
sets, and any purchaser is at liberty 
to purchase same,” he is estopped, as 
against one who purchased the note 
upon the faith of that indorsement, 
to plead that the note is void be- 
cause the words “Peddler’s Note” are 
not written or printed across the 
face of the note, the purchaser not 
having notice that the payee was a 
peddler). 

Pow McElroy v. Dunn, 5 Ky. Op. 

26. Preston v. Mann, 25 Conn. 118. 
See also Auerbach vy. Pritchett, 58 
Ala, 451 (fraud in the original con- 
tract not known at the time of the 
promise on which reliance was 
placed). 

Te Libbey v. Pierce, 47 N. H. 

28. Chicago International Bank vy. 
Bowen, 80 Ill. 541; Gaines v. Frank- 
fort Deposit Bank, 39 SW 438, 19 
KyL 171; Baker vy. Seely, 17 HowPr 
GN YE) 297. 

29. Haskell v. Monmouth F. Ins. 
Co., 52 Me. 128. 

30. McAfee y. Fisher, 64 Cal. 246, 
248, 30 P 811 (“According to the 
finding Fisher only said ‘that it was 
all right and would be paid.’ He did 
not say when it would be paid. What 
he said was perfectly consistent with 
the purport of the paper, that it 
would be paid when the time of pay- 


ie | 


[§ 146 


So a bank is nof 


95 Mich.)ment had been mutually arranged’’). 


31. 
156. 
32. Dow v. Higgins, 72 Ill. A. 302; 


Schnitzer v. Husted, 18 NYS 


Hill v. Thixton, 94 Ky. 96, 23 SW 
947; Wilson v. Riddler, 92 Mo. A. 
335. But compare Crabtree vy. Atchi- 


son, 93 Ky. 338, 20 SW 260, 14 KyL 
313 (where defendant, contemporane- 
ously with the execution and delivery 
of his note, executed and delivered to 
the payees therein a writing, certi- 
fying that the note was a bona fide 
debt, without offset, discount, or de- 
fense, and it was held in an action 
on the note by .an assignee of the 
payee, who purchased before matur- 
ity on the faith of such certificate, 
that defendant was estopped from 
denying such writing, even though 
he executed the same in good faith, 
and without design to defraud or de- 


ceive). 

33. See supra §§ 132, 134, 142. 

34 Talladega First Nat. Bank v. 
Chaffin, 118 Ala. 246, 24 S 80; Hoover 
v. Kilander, 83 Ind. 420; Windle v. 
Canaday, 21 Ind. 248, 83 AmD 348; 
Jones v. Dorr, 19 Ind. 384, 81 AmD 
406; Carter v. Harris, 16 Ind. 387; 
Eldred v. Hazlett, 33 Pa. 307; Weaver 
v. Lynch, 25 Pa. 449, 64 AmD 713; 
Ludwick v. Croll, 2 Yeates (Pa.) 464, 
1 AmD 362.° 

35. Carter v. Harris, 16 Ind. 387; 
Thompson y. Fenley, 6 Ky. Op. 641; 
Traders’ Nat. Bank v. Rogers, 167 
Mass. 315, 45 NE 923, 57 AmSR 458, 
36 LRA 539; Campbell v. Cypress 
Hills Cemetery, 41 N. Y. 34. See 
also supra § 134. 

{a] If the note was not pur- 
chased on the faith of the represen- 
tation no estoppel will arise. Black 
v. Mitchell, 14 Ind. 397; Buhrman v. 
Baylis, 14 Hun (N. Y.) 608. 

36. Glass v. Murphy, 4 Ind. A. 
530, 30 NE 1097, 31 NE 545; Holz- 
bog v. Bakrow, 156 Ky. 161, 160 SW 
792, 50 LRANS 10238. 

{a] Thus the assignee of a note 
based on a gambling consideration 
who knows the consideration on 
which the note is based cannot re- 
cover, although the makers of the 
note before he purchased it assured 
him that it is valid and will be paid. 
Holzbog v. Bakrow, 156 Ky. 161, 160 
SW 792, 50 LRANS 1028: 


37. Marqueze-v. Fernandez, 30 
La. Ann. 195: Campbell v. Cypress 
Hills Cemetery, 41 N. Y. 34. 


38. McClure v. King, 126 Ky. 675, 
104 SW 711, 31 KyL 1085 (testatrix 
was not estopped to claim a prior 
lien on certain land for the payment 
of purchasSe-money notes, because 
her husband, acting as her agent, 
stated to defendants that the first 
two notes which had been paid by 
a surety thereon and assigned to 


him, and were about to be trans- 
ferred to defendants, ‘were all 
right’). 


$e 


operative the representations must be outside of the 

face of the obligation,*! and even though they are — 
thus disconnected, if they are made simultaneously 
with the execution of the obligation, so that there 
is in effect but a single transaction, no estoppel 
So’also in accordance with general 
principles heretofore stated,?* the representation, to 
constitute an estoppel, must also be made prior 
to the transfer of the instrument,** since the party 
setting up ‘the estoppel must have acted in reli- 
ance on the assurances given;** and the rule has 
no application where the facts are equally known 
to both parties,°® or where the party claiming an 
estoppel has not altered his position to his preju- 
dice,*7 or where the representations relied on are 
not plain and positive and such as would mislead 
a person of ordinary prudenee.*® 
liable in equity to the holder for the amount of an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. , 
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unaccepted check acquired on oral representations 
of the bank that the check was good, and that the 
holder might take it safely in payment of goods 


sold. 
[§ 147] 


39. Rambo y. Argentine First 
State Bank, 88 Kan. 257, 128 P 182. 
40. Conn.—Salomon y. Hopkins, 61 
Conn. 47,23. A 716. 
; Ga.—Freeny y. Hall, 93 Ga. 706, 

21 SE 163. 

Ill.— Hafner vy. Dawson, 63 Ill. 403, 

14 AmR 123; Lizelman vy. Howell, 20 
Til. A. 588. 

Ind.—Kuriger y. Joest, 22 Ind. A. 

663, 52 NE 764, 54 NE 414. 

Ky.—Union Cent. L. Ins. Co. v. 

Johnson, 76 SW 335, 25 KyL 682; 
Rudd v. Matthews, 79 Ky. 479, 42 
oan 231; Forsythe v. Bonta, 5 Bush 

47. 

Me.—Forsyth vy. Day, 46 Me. 176. 
N. J.—Gluckman v. Darling, 85 N. 

J. L. 457, 89 A 1016; Bell v. Shields, 
MOGIN ei igh 93. ‘ 

N. Y.—Power v. Pinkerton, 1 E. D. 

Smith 30. ‘ 
ae I.—Crout v. De Wolf, 1 R. IL. 

Tex.—Tardio, v. Bryan First Nat. 
Bank, (Civ. A.) 166 SW 1180; Har- 
mon yv. Leberman, 39 Tex. Civ. A. 
251, 87 SW 203; Watkins Land, etc., 
Gos,ve, Howeth, 1, Tex. Civ.~ A. 27:7; 
21 SW 315. : 

Can.—Ewing v. Dominion Bank, 35 
WAN. 19s ssl SS. 

‘But compare Traders’ Nat. Bank 
v. Rogers, 167 Mass. 315, 45 NE 923, 
56 AmSR 458, 39 LRA 539 (where 
the rule was not applied). 

fa] An admission in relation to 
an obligation not produced or identi- 
fied, even if unexplained, does not 
warrant a finding that the alleged 
maker or indorser has ratified the 
forgery of his signature or estopped 
himself from denying his liability. 
Sheller v. McKenney, 17 Ill. A. 185. 
See also Shields vy. Bell, 19 N. J. L. 


93 (if a defendant, being informed | 


by plaintiff that he is the holder of 
eertain promissory notes indorsed by 
defendant, without having the notes 
shown to him, at the request of 
plaintiff, signs an agreement, reciting 
that he is such indorser and con- 
senting that the plaintiff may give 
further time to the maker, upon re- 
ceiving collateral security, without 
prejudice to plaintiff’s rights against 
defendant, as indorser, and that de- 
fendant will still hold himself ‘‘i- 
able to pay the same, in the same 
manner, and to the same extent as 
he was then liable,’ defendant will 
not be precluded from setting up 
en the trial of the cause that the 
indorsements were forgeries); J. B. 
Watkins Land, etc., Co. v. Howeth, 
Ii Nex ive (Al 6277) 210 (S'We Bi b=7¢de= 
fendant, the maker of a certain note, 
and the payee thereof, at the re- 
quest of plaintiff's agent, made a 
joint affidavit that the payee was the 
legal owner and holder of a certain 
note, of a certain date, made by de- 
fendant, followed by various other 
statements with reference to the 
note, and the land which secured its 
payment; defendant believing that 
the payee was still the owner and 
holder of such note. The payee, on 
the strength of defendant’s affidavit, 
negotiated. with plaintiff a forged 
copy of the original, which copy, 
when presented for payment, defend- 


(b) Validity ‘of Signature. 
whose name has been signed to an obligation with- 
out his authority as maker, accepter, or indorser, 
will be estopped to deny his liability if he so acts 

_ or speaks that the holder or intending purchaser is 
misled as to the validity of the signature, and pur- 
chases or relinquishes some right, or otherwise suf- 
fers an injury in consequence; and this is true, 
although he may not actually have intended to 
ratify or adopt the signature.41 However, the party 


ESTOPPEL 


A person 


[§ 148] (c) 


Consideration. 


ant repudiated. The note mentioned 
in the affidavit was not identified 
therein, in any way, except by a de- 
scription of ,the genuine note; and 
defendant had no knowledge of, or 
reason to believe in, the existence of 
any other, or that the payee was not 
the holder and owner. It was held 
that defendant was not estopped to 
repudiate the forgery negotiated by 
the payee in the original). 
41. Forsyth v. Day, 46 Me. 176. 


eae Thorn v. Bell, Lalor (N. Y.) 
43. Cohen y. Teller, 93 Pa. 123. 


44. Ala.—Tapscott v. Gibson, 129 
Ala. 503, 30 S 23; Auerbach yv. Pritch- 
ett, 58 Ala. 451. 

Ark.—Buckley v. Collins, 119 Ark. 
231, 177 SW 920; Brown’ vy. Wright, 
17 Ark. 9. 

Ga.—Smith v. Wood, 111 Ga. 221, 
36 SE 649; Freeny v. Hall, 93 Ga. 
706, 21 SE 163; Reedy v. Brunner, 
60 Ga. 107. 

Lie DI FAC 


Tll.—Cullen vy. 
334 i 

Ind.—Easley v. Deer, 121 NE 542; 
Vanderpool vy. Brake, 28 Ind. 130; 
Rose v. Wallace, 11 Ind. 112; Powers 
View abbott, 117 lndan lseeritehett, wv: 
Ahrens, 26 Ind. A. 56, 59 NE 42, 
84 AmSR 274; Stephenson y. Clayton, 
14 Ind. A. 76, 42 NE 491, 

Jowa.—French v. Rowe, 
563. 

Kan.—McCreary vy. 
Kan. 447, 2 P 570. 

Ky.—Holzbog v. Bakrow, 156 Ky. 
161; Crabtree v.. Atchison, 93 Ky. 
338, 20 SW 260, 138 KyL 321, 14 KyL 
313; Wells v. Lewis, 4 Metc. 269; 
Smith-_v.. Stone,..17. B. Mon. 168; 
Short v. Jackson, Ky. Dec. 192; Hill 
v. Thixton, 13 KyL 333. 


Borders, 


15 Iowa 


Parsons, 31 


La.—Jacobs v. Butler, 6 La. Ann. 
274. : 
Mich.—Sutton v. Beckwith, 68 


Mich. 303, 36 NW 79, 18 AmSR 344; 
anes v. Jackson, 41 Mich. 286, 2 NW 

Minn.—Skordal_ v. 89 
Minn. 511, 95 NW 449. 

Miss.—Hamer y. Johnston, 6 Miss. 
698; Laand v. Lacoste, 6 Miss. 471. 

Mo.—Devens vy. Van Valkenburg, 
192 Mo. A. 215, 180 SW 996; Ham- 
mett v. Barnum, 30 Mo. A. 289. : 

N. .J.—Coult v. McCarty, 23. .N. J. 
Eq. 126 (usury). 

N. Y.—Johannessen v. Munroe, 84 
Hun 594, 32 NYS 863; Fleischmann 
v. Stern, 24 Hun 265, 61 HowPr 124 
[aff 90 N. Y. 110]; Chamberlain v. 
Townsend, 26 Barb. 611, 7 AbbPr 31; 
Brown v. Martin, 10 NYSt 846. 

/Pa.—Hdgar v. Kline, 6 Pa. 327; 
Wilcox v. Rowley, 7 Pa. Cas. 459, 
ileAS re Oe ; 

Philippine.—Rodriguez v. Martinez, 
5 Philippine 67. 

Ss. C.—Carter Merchandise Co. v. 
Dickson, 39 S. C. 438, 17 SE 996; 
Lites v. Addison, 27 S. C. 226, 3 SE 
214. Compare Groesbeck v. Marshall, 
44 S. C. 538, 22 SE 743. 

Tenn.—Howell v. Hale, 5 Lea 
405. 

vt.—Sargeant v. Sargeant, 18 Vt. 
371. : 
Wis.—Marr v. Howland; 20 Wis. 
S297 


Stanton, 
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making them will not be estopped to deny the va- 
lidity of the signature if the representations were 
not relied and acted upon.*? 
ing paid or recognized similar notes will not estop 
one from contesting his liability upon a 
note on the ground of forgery.** 


And the fact of hay- 
promissory 


Want, Failure, or Illegality of 


If a person liable on a security for 
the payment of money represents to an intending 
purchaser or assignee that he has no defense and 
will pay the obligation, he precludes himself from 
afterward setting up a defense of want, failure, 
or illegality of consideration then existing to his 
knowledge ;** but if instead of an absolute promise 


“Tf the maker of the note, induce 
one to purchase it of the payee, and 
he who was induced to part with his 
money, or property, in payment of 
the note, was ignorant of the con- 
sideration, the maker is estopped 
from alleging against the purchaser, 
that the note was founded on a gam- 
ing consideration.” Finn v. Barclay, 
15 Ala. 626, 629. To same effect 
Pritchett v. Ahrens, 26 Ind. A. 56, 59 
NE 42. 

[a] ‘“‘Walue received” in a _ bill 
does not make the offering of such 
a bill for sale by the drawer or ac- 
cepter a representation that it was 
accepted for value, which will estop 
either of them from proving the 
contrary, as against a party who 
discounts it usuriously without any 
inquiry into the consideration on 
which it was founded. Clark vy. Loo- 
mis, 12 N. Y. Super. 468. 

[b] A statement that the signa- 
ture “is all right” does not estop an 
accommodation maker from interpos- 
ing the defense of usury as against 
the purchaser. Whedon y. Hogan, 8 
Mise. 323, 28 NYS 554. 

[c] Where the directors of a bank 
execute a note payable to its order 
to make good a deficiency of assets 
and to enable the bank to continue 
business they cannot, when the as- 
sets are being collected, assert as 
against persons who have dealt with 
the bank relying on this as a securi- 
ty, that the note was without con- 
sideration. Skordal vy. Stanton, 89 
Minn. 511, 95 NW 449. 

{d] Rule not applied.—A promis- 
sory note given by defendant for the 
amount due by his brother to sun- 
dry parties, to stop a prosecution 
against this brother for embezzle- 
ment, is based upon an illegal con- 
sideration, and is against public 
policy, null, and void, and defend- 
ant may successfully resist its pay- 
ment at the suit of an indorsee for 
value after maturity; and defendant 
is not estopped from so pleading by 
his written statement, seen by the 
indorsee at the time of his purchase, 
that the note was given to pay 
claims against the brother, and that 
defendant had received from his 
brother a conveyance of land as se- 
curity for this note. Groesbeck v. 
Marshall, 44 S. C. 538, 544, 22 SH 
743: (“It does not appear that the 
plaintiff made any inquiry as to the 
consideration of the note, although 
he had ample opportunity to do so. 
There were facts and circumstances 
sufficient to put him on inquiry, and 
his failure to find out the facts in 
the case must be attributable to his 
own negligence. He should have in- 
quired why J. Q. Marshall, a third 
party, living in South Carolina, gave 
a note to settle demands of certain 
persons in Missouri against J. Fos- 
ter Marshall. He cannot insist that 
he was misled by the statement in 
the certificate that J. Foster Mar- 
shall had conveyed his interest in 
real estate in Columbia for the pur- 
pose of securing the defendant for 


money advanced, as it is not con- 
tended that this statement is un- 
true’). 
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to pay he merely states that he has no defense to 
the note, he will not be estopped from setting up 
a failure of consideration arising subsequently to 
such statement.4® And no estoppel arises where the 
act of the party claiming it was not in reliance on 
the representations made.*® 

[§ 149] (5) As to Mortgages and Judgments, 
One representing to a purchaser of land encumbered 
by a deed of trust securing a note that the deed 
and note were collateral only is estopped from as- 
serting the contrary.47 And if the assignor of a 
mortgage of premises injured by fire makes proofs 
of loss and engages a third person to rebuild rep- 
resenting that he owned the premises, he is estopped 
to deny liability to such third person.***® Where a 
mortgagor, having only a life estate, but believing 
that he owned the fee, mortgaged the property and 
represented to the mortgagee that he owned the 
fee and the mortgage was foreclosed, and the land 
bought in by the mortgagee, the mortgagor, on 
acquiring the outstanding title, was estopped from 
relying thereon as against the mortgagee.°° A mort- 
gagor or judgment debtor who makes a false state- 
ment, orally or in writing, to influence the assign- 
ment of the security or judgment, is estopped from 
taking advantage of it as against an innocent as- 
signee who has relied thereon,®! and the same is 
true of a grantee of a mortgagor who has taken 
subject to the mortgage.®? So, too, the holder of 
mortgage notes who induces a purchaser to take 


45. Maury v. Coleman, 24 Ala. 381, } misled. 
60 AmD 478; Clements y. Loggins, 2|Eq. 264. 
Aja, 514, [b] 

46. 


27, 50 P 218. See also supra § 130. 

47. Winter v. Humble, (Ark.) 172 
SW 849; Rogers 
College, 64 Ark. 
LRA 636. 


Ayer v. Younker, 10 Colo. A. 
| ously 
valid 
v. Galloway Female 


627, 44 SW 454, 39 

48-49. Manny v. Spokane State 
Bank, 78 Wash. 230, 138 P 682. 

50. Weir v. Weir, (Ky.) 129 SW 
108. 

51. Ala.—Langley v. Andrews, 142 
Ala. 665, 88 S 238. 

Ind.—Lane v. Schlemmer, 114 Ind. 


of it. 


449], 
not designed 


up the estoppel, 
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Lee vy. Kirkpatrick, 14 N. J. 


Reliance on representation.— 
(1) A certificate declaring a previ- 
executed mortgage to be a 
encumbrance 
cannot operate as an estoppel until 
some person has acted on the faith 
Purdy. v. Coar, 109 N. Y. 448, 
17 NE 352, 4 AmSR 491 [rev 13 Daly 
(2) If the false statement was 
to 
signment of the security, 
not relied upon by the person setting 


will not be estopped thereby. 


[§§ 148-150 


them by representation that the mortgage is a para- 
mount lien is estopped to assert that there is a 
prior mortgage.®? Where property, which was sub- 
ject to mortgages, was about to be sold upon fore- 
closure of the first, one who represented to the sec- 
ond mortgagee that he was the third mortgagee and 
agreed that, if the second mortgagee would refrain 
from bidding at the sale, he would, if he purchased 
the property, discharge the second mortgage, is, 
after having purchased the property, estopped from 
denying that he was the third mortgagee.°* The 
sale of land under a deed of trust by a sheriff hay- 
ing been at the request of the legal holders of the 
note secured, who were present at the sale, bought 
the land, and took the sheriff’s deed, which recited 
that the sale was at their request, they cannot, 
as against one to whom they conveyed the land by 
warranty deed, assert any validity in the deed of 
of trust or the note secured thereby, even if the 
sheriff was not one authorized by the deed of trust 
to make a sale under it.®® 

- [§ 150] b. Admissions and Receipts—({1) Ad- 
missions—(a) In General. Admissions made with 
a knowledge actual or constructive of the facts, and 
with the intention, or reasonably calculated, to in- 
fluence the conduct of another, and which have been 
relied and acted upon to his prejudice by that other, 
are conclusive against the party making them as 
between him and the person whose conduct he has 
thus influenced.®® The admission must refer to 
of a mortgage by a certificate that it 
is valid and binding on the land. 
Purdy v. Coar, 109 N. Y. 448, 17 NE 
352, 4 AmSR 491. i 

53. Winter-Loeb Grocery Co. v. 
Mutual Warehouse Co., 4 Ala. 431, 
58 S 807 (chattel mortgage); Dodge 
v. Pope, 93 Ind, 480. 

54, Delisi v. Ficarrotta, 76 Misc. 
488, 135 NYS 653. 


55. Miller v. New Madrid Banking 
CoN AAR Mo. 522, 139 SW 192. 


upon property 


influence the as- 


and was U. S.—Toppan v. Cleveland, 
etc, “Ry Co. 2a he 1Cas NO 9 2000" 

the party making it |1 Flipp. 74. 
Wil- Ala.—Boone vy. Byrd, 78 S 958; 


296, 15 NE 454, 5 AmSR 621. 


Iowa.—Gillette v. Meredith, 103 
Iowa 155, 72 NW 443. 
Nebr.—Viergutz v. Aultman, etc., 


Co., 46 Nebr. 141, 64 NW 693. 
N. J.—Coult v. McCarty, 23 N. J. 


Eq. 126; Dierecks v. Kennedy, 16 N. 


J. iq. 210. 

N. Y.—Weyh v. Boylan, 85 N. Y. 
394, 39 AmR 669; Smyth v. Munroe, 
84 N. ¥. 354 [aft 19 Hun 550]; Hub- 
bard v. Briggs, 31 N. Y. 518; Platt 
v. Newcomb, 27 Hun 186; Schenck v. 
O’Neill,. 23 Hun 209; Smyth v. 
Knickerbocker L. Ins. Co., 21 Hun 
241; Smyth v. Lombardo, 15 Hun 415; 
Nichols v. Nussbaum, 10 Hun 214; 
Payne vy. Burnham, 2 Hun $1438, 4 
Thomps. & C. 678 [rev on other 
grounds 62 N. Y. 69]; Lesley v. John- 
son, 41 Barb. 3859; Bilet v. Bracken, 
38 N. Y. Super. 7; Rae v. Sawser, 
9 AbbPr 380. 18 HowPr 28; Real 
Estate Trust Co. v. Seagreave, 49 How 
ie 489; Huiils v. Varet, 3 NYLegObs 
0b. 

Oh.—Mack vy. Friez, 5 Oh. Dec. (Re- 
print) 174, 3 AmLRec 385; Dickson y. 
Vail, 2 Cine, Super, 103. 

Pa. —Hedden’s App., 17 A 29; Grif- 
fith's v. Sears, 112 Pa. 523, 4 A 492; 
Leedom vy. Lombaert, 80 Pa. 381; 
Seott v. Sadler. 62 "Pax! 24.1; 

Tenn.—Howell v. Hale, 5 Lea 405. 

Wis.—Marr v.' Howland, 20 Wis. 
282; Cary v. Wheeler, 14 Wis. 281. 

{a] A mortgagor who conceals an 
equitable defense when applied to for 
information by a person intending to 
purchase the mortgage is estopped 
from setting up such defense against 
the innocent assignee who has been 


cox v. Howell, 44 Barb. 396 [aff 44 
N. Y. 398]. 

[c] Equal knowledge as to invalid- 
ity of mortgage.—A mortgagor is not 
estopped to deny validity of a mort- 
gage merely by indorsing notes of 
the mortgagee for renewal at a bank, 
after Knowing the bank held the 
mortgage by’ assignment, he having 
previously informed the bank that it 
was invalid. He has done no act or 
made no statement upon the faith 
of which the bank or any former 
holder acted to his prejudice in ad- 
vancing money upon the security of 
the mortgage. Welch v. Graham, 124 
NYS 945. 

{d] One merely guaranteeing the 
payment of a mortgage, void for 
usury, does not thereby make any 
representation of fact which would 
estop him from denying the validity 
of the mortgage. Tiedemann  v. 
Ackerman, 16 Hun 3807 [aff 84 N. Y. 
677 mem]. 

[e] Where a third person takes 
an assignment of a mortgage at the 
mortgagor’s request, the latter is 
estopped to deny its validity on any 


ground. Langley v. Andrews, 142 
Ala. 665, 38 S 238. 

52. Conn.—Lewis v. ‘Hinman, 56 
Conn, 55, 137A 143. 

11i—Smith v, Newton, 38 Ill. 230. 


N. Y.—Brismade v. Hurst, 10 N. Y. 
Super. 206. 

Pa.—Taylor v. Mayer, 93 Pa. 42. 

Vt.—Holman v. Boyce, 65 Vt. 318, 
26 A 632, 36 AmSR 861. 

[a] A grantor cannot after con- 
veying land estop his grantees and 
their successors to deny the validity 


McCravey v. Remson, 19 Ala, 430, 54 
AmD 194. 


Cal.—Garrison v. North Pasadena 
Land,’ etc., Co,, ‘163° Cal.’ 235, 124° R: 
1009. 

Colo.—Herr v. Sullivan, 25 Colo. 


190,54" P 63% 

Conn,—New York State Bank v. 
Waterhouse, 70 Conn. 76, 38 A 904,. 
66 AmSR 82; Kinney y. Farnsworth, 
17 Conn. 355. 

Ga.—Northington v. Granade, 118 
Ga, 584, 45 SE 447; Wolff v. Hawes, 
105 Ga. 153, 31 SE 425. 

Tll.— Hefner v. Vandolah, 62 Il 
483, 14 AmR 106; Jebb v. Sexton, 84 
Til. A‘ -45. 

Ind.—Brickley v. Edwards, 131 Ind. 
3, 30 NE 708; Ridgway v. Morrison, 
28 Ind. 201. 

Iowa.—Bower v. Stewart, 30 Iowa 


570. 

Kan.—Thayer v. 9 Kan. 
AD 46754604 Prb1Ty 

Ky.—Rudd v. Matthews, 3 KyL 286. 

La.—Lachman vy. Block, 15 S 649. 
Aen tees Chale v. McLellan, 48 Me. 
ete hee v. Kennedy, 8 Md. 

Mass.—O. Sheldon Co, 
177 Mass. 441, 59 NE 77. 

Miss.—Gentry vy. Gambler, 79 Miss. 
437, 28 S 809. 

Mo.—Weise v. Moore, 22 Mo, A. 
530 (recognizing rule). 

Nebr.—Omaha y. Gsantner, 4 Nebr. 
(Unoff.) 52, 93 NW 407. 

Nev.—McLean |v. D. Mackenzie 
Co., 34 Nev. 341, 174 P 577. 

N. (Ch.) 


J.—Crane v. McMurtrie, 
68 A 892. 


Martin, 


v. Cooke, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the existence or nonexistence of some material 
fact,>’ with reference to the matter as to which the 
t And no estoppel as a rule 
arises from admissions made to third persons who 


estoppel is asserted.5§ 


are strangers to the controversy.®® 


ance with the general rules heretofore considered,®° 
to operate as an estoppel it is essential that the 
admission should have been relied on by the party 


claiming the estoppel,®! and that 


acted on such admissions to his detriment.” 
it has been held that no estoppel arises where the 
admissions were due to ignorance founded on an in- 


N. Y.—Ellis v. Willard, 9 N. Y. 
529; Geneva Mineral Spring Co. v. 
Coursey, 45 App. Div. 268, 61 NYS 


98; Lambertson vy. Van Boskerck, 4 


4 


ut 628; Salters vy. Genin, 7 AbbPr 

N. C.—Milier v. Asheville, 112 N. 
C,.759,.16 ‘SH .762. 
ee RCE TS v. Scully, 1 Cine. Super. 

Pa.—Ormsby v. Ihmsen, 34 Pa. 462; 
Leighton y. Journal Printing, etc., 
ComazyPa, Supers Ct. e621 
if Philippine.—Broce v. Broce, 4 Phil- 
ippine 611. 

S. C—McGowan v. Reid, 27 S. C. 
262, 3'SE 337. 

Tex.—Grooms vy. Rust, 27 Tex. 231 
(recognizing rule). 

Vt.—Poronto v. Sinnott, 89 Vt. 479, 
95 A 647. 

Wasn.—Dormitzer v. German Sav., 
ete poc., “23° Wash: 132, -62.°P’ ‘862 
{aff 192 U.S. 125, 24 SCt 221, 48 
IO Cle Pel 

Wis.—Davis v. Smock, 167 Wis. 

& C. 


1,166 NW 311. 

Iing.—Reeves y. Slater, 7 B. 

486; Meredith v. Hodges, 2 B. & P. 
453; Fisher vy. Magnay, 1D. & L. 40; 
Macgregor v. Rhodes, 6 BE. & B. 266, 
88 ECL 266; Anonymous, Lofft. 82. 
_Ont.—Bank of British North Amer- 
ica v. Gibson, 21 Ont. 613. 

la] Admissions, whether by acts 
or declarations, which come under an 
estoppel in pais, consist of those, on 
the faith of which, a person properly 
relying upon them has been induced 
by the party making them, to act 
differently from what presumptively 
he otherwise would have done. Havy- 
ing been the means designedly of 
leading others to a particular course 
of action, they cannot afterward be 
conscientiously retracted, by the one 
who made them. Kinney y. Farns- 
worth, 17 Conn. 355. ; 

{b] Admissions affecting a right 
or title to real property will estop 
a party making them from asserting 
such right or title against one whose 
conduct has been influenced thereby. 
Evanston v. Clark, 77 Ill... A. 234; 
Gentry v. Gamblin, 79 Miss. 437, 28 
S 809; Pike v. Acker, Lalor (N. Y.) 
90; Sayles v. Smith, 12 Wend, (N. Y.) 
57, 27 AmD 117; Miller v. Watson, 4 
Wend. (N. Y.) 267; Miller v. Ashe- 
ville, 112 N. GC. 759, 16 SE 762; Dor- 
mitzer v. German Sav., etc., Soc., 23 
Wash. 132, 62 P 862; Nelson v. Cook, 
DIEU CY Or BIZ; . 

[c] An admission by a tenant of 
rent due (1) on the strength of which 
a third party purchased and received 
an assignment of the claim therefor 
from the landlord, estops the tenant 
from afterward denying such indebt- 
edness in an action against him 
therefor by the assignee. Bower vy. 
Stewart, 30 Iowa 579. (2) Where a 
party admits liability for rent up to 
a designated date and by that admis- 
sion procured delay ot proceedings 
instituted against him for the collec- 
tion of the rent, he is bound by such 
admissions, and cannot set up any 
defense to the payment of the 
amount. Leighton y. Journal Print- 
ing, ete., Co., 42 Pa. Super. 621. 

[d] Where a party has led another 
to give credit to a third person by 
an admission of funds belonging to 
the latter, and a promise to assume 
the liability, he is estopped to deny 


ESTOPPEL . 


And in accord- 


he should have 
And 


[§ 151] (b) 


that he has such funds. Hiltz v. 
Scully, 1 Cine. Super. (Oh.) 555. 

[e] Admission of liability as sur- 
ety.—Where after a county treas- 
urer’s defalcation was discovered de- 
fendants, as ‘his sureties, consum- 
mated a settlement with the county 
and signed notes for the amount 
thereof, one of the makers of such 
notes who was a surety for the 
county treasurer for only one of the 
years in question was estopped to 
claim that he was only liable for the 
defalcation proved to have occurred 
during the continuance of the first 


bond. Caldwell v. Fayette County, 
80 Ind. 99. 
[f] Obtaining possession of prem- 


ises by reason of admission.—A land- 
owner who obtains possession of cer- 
tain premises by reason of a notice 
containing certain admissions as to 
the right of the occupant to crops 
growing thereon is’ estopped from 
denying the correctness of the admis- 
sions so made, to the prejudice of 
such occupant who relied thereon. 
Thayer v. Martin, 9 Kan. A. 467, 61 
By Sle 

[g] Admission that attachment 
was made.—Where defendant repre- 
sents that he admits that an attach- 
ment has been made in an action, 
intending plaintiff to rely on it, and 
plaintiff does rely on it, and there- 
fore makes no attachment, and de- 
fendant states to plaintiff that he is 
good for any reasonable amount, de- 
fendant is estopped from contending 
that there was no attachment, or 
that there was no property which 
plaintiff could have attached. Oo 


Sheldon Co. y. Cooke, 177 Mass. 441, 
59 NE 77. > 
{h] Admission of liability for 


special assessment.—After a grantor 
in a warranty deed acknowledges his 
liability to pay a special assessment 
which is a lien upon the premises 
conveyed, and promises the grantee 
to pay the same, having already paid 
installments thereon, he is estopped 
from questioning the validity of the 
assessment in a proceeding against 
him by the grantee to recover an 
amount paid to discharge the prem- 
ises from the liens of such assess- 
ment. Jebb v. Sexton, 84 Ill. A. 


5; 

[i] Judicial admissions, made in 
the interest of a person not a party 
to the suit in which they are made, 
operate between the parties in inter- 
est like stipulations pour autrui in 
contracts, and they cannot be recalled 
by the party making them, after they 
have been acted on by the party in 


whose favor they are made, Lachman } 
v. Block, (La.) 15 S 649. See also 
supra § 23. 

[ij] What not an admission.—(1) 


Where one injured by a railroad train 
was guilty of contributory negli- 
gence, being intoxicated at the time, 
the fact that the railroad paid his 


doctor bills did not constitute an 
acknowledgment of responsibility 
estopping the road from denying 


such responsibility in an action for 
damages. Weeks vy. New Orleans, 
etc., R. Co., 32 La. Ann. 615. (2) 
That the purchaser of realty deduct-~ 
ed from the agreed price certain 
taxes levied against the property will 
not estop him from denying the 
validity of such taxes in an action 


fol Clas)” 1047 


nocent mistake.®* So where a person has procured 
another to make an admission for a particular pur- 
pose, he having knowledge of the actual facts, he 
cannot, in a suit against the party making the ad- 
mission, insist upon it as an estoppel.® 
that an admission is made under oath does not make 
it conclusive as an estoppel if it would not other- 
wise operate as such.® 


The fact 


As to Matters of Law. While 


there is some authority to the contrary,® it is very 
generally held that an admission, in order to con- 
stitute an estoppel, must relate to a matter of fact, 


to restrain their collection, in the 
absence of an agreement between 
him and the vendor that such amount 
should be retained and applied to the 


taxes. Omaha vy. Gsantner, 4 Nebr. 
(Unoff.) 52, 93 NW _ 407. 
57. Illinois Cent. R. Co. vy. Phelps, 


4 Ill. A. 238. See also supra § 123. 

58. Leavenworth Light, ete., Co. 
v. Waller, 65 Kan. 514, 70 P 365 [rev 
9 Kan. A. 301, 61 P 327]. 

59. Cal.—Moore vy. Boyd, 74 Cal. 
LONG AL Dee OVO: 
’ Ga.—Harvey v. West, 87 Ga. 553, 
13 SE 693. 

N. Y.—Pennell v. Hinman, 7 Barb. 
oat Catlin v. Grote, 4 E. D. Smith 


ah to v. Hawkins, 38 Vt. 
Wis.—Husbrook  y. Strawser, 14 
Wis. 4038. 
See also infra § 183. 


60. See supra §§ 130, 134, 136. 


61. Stockner v. Wilczinski, 71 
Miss. 340, 14 S 460; Poronto vy. Sin- 
nott, 89 Vit. 479, 95% AVG a7 ss 

62. Ala.—Gamble vy. Gamble, 11 
Ala. 996 


Tll—Ehrler v. Braun, 22 Ill. A. 
391 [aff 120 Ill. 503, 12 NE 996]. 

Iowa.—Stephens y. Boyd, 157 Iowa 
570, 188 NW 389; Brush vy. S%, ete., 
R. Co., 43 Iowa 554. 

Ky.—Harrigan v. Advance Thresher 
Co., 81: SW 261, 26 KyL 
Zs La.—Frieby v. Chretien, 10 la. 
214. 

Md.—WNicholson y. Snyder, 97 Md. 
415, 55 A 484, 

7 pe ine so v. Cavanaugh, 6 Mo, A. 

43. 

Nev.—McLean v. D. Mackenzie Co., 
34 Nev. 841, 124 P 577. 

N. J.—bLake v. Weaver, 76 N. J. 
Eq. 280, 74 A 451, 34 LRANS 495. 

N. Y.—New York Rubber Co. v. 
Rothery, 107 N. Y. 310, 14 NE 269, 
1 AmSR 822; Catlin v. Grote, 4 EH. D. 
Smith 296; Bckstein v. Schleimer, 
62 Misc. 635, 116 NYS 7. 

Pa.—In re Wells, 2 Del. Co. 172. 

Tex.—Grooms v. Rust, 27 Tex. 231. 

Wash.—Bardsley v. Truax, 64 Wash. 
400, 116 P 1075. 

fa] An admission becomes indis- 
putable only by reason of the circum- 
stance that the party claiming the 
benefit of it has, while acting in 
good faith and in accordance with 
the real or presumed assent of the 
other party, been induced by it to 
change his position. Weise v. Moore, 
22 Mo. A. 530. 

[b] Admissions made after the 
transactions to which they relate, 
and from which no loss could result 
to other parties in interest, do not 
operate as an estoppel. Carland v. 
Daye 4 HDi Smiths GN.-Y,) 251 

{c] Mere payment of part of a 
debt by one not legally bound, which 
does not prejudice any one, will not 
estop him to deny liability for the 
balance. O’Malley v. Wagner, 76 SW 
356, 25 KyL 810. 


68. Dickerson v. Nabb, Ky. Dec. 
320, 2 AmD 725. And see supra 
§ 128. 

64.. Davis v. Sanders, 11 N. H. 
25 


EN 
65. Smith v. Ferris, 1 Daly (N, Y.) 


66. Toppan v. Cleveland, etc., R. 
Gol, 124 EY Cas. No, 14,0995 Le ilipp. 
74, 
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and a person will not be estopped by an admission 
A fortiori, the expression of opin- 
ion by one of the parties on a question of law where 
both parties have full knowledge of the facts, van- 


as to the law.® 


not create an estoppel.®§ 
[§ 152] (2) Receipts. : 


jury upon the faith of them,*® but 
67. U. S—Daub v. Northern Pac. 


R. Co., 18 Fed. 625. 
Ky.—Morehead y. Prather, Ky. Dec. 
135; Hnglish v. Dycus, 8 Kyl 331. 


La.—Kentwood vy. Fendlason, 142 
La, 902; 77 S 785. 

Mass.—Boston Hat Mfy. v. Mes- 
Singer, 2 Pick. 223. 

N. M.—Dy © Vv. Crary, 13)N) M) 439; 
446, 85 P 1038, 9 LRANS 1136 [quot 
Cyc]. 

N. Y.—Brewster v. Striker, 2 N. Y. 


19; Crawford y. Lockwood, 9 HowPr 
547, 
Wash.—Skavdale Vv. Moyer, 2 


Wash. 10, 56 P 841, 46 LRA 481. 

[a] Admission as to the legal 
effect of a contract cannot create an 
estoppel. Crawford v. Lockwood, 9 
HowPr (N. Y.) 547; eeawegle We 
Moyer, 21 Wash. 10, 56 P 841. 

[b] An admission of a mixed con- 
clusion of law and fact will not estop 
the party making it. Daub vy. North- 
ern Pac. R. Co., 18 Fed. 625. 

68. Ward v.. Ward, 131 Fed. 946 
[aff 145 Fed. 1023, 74 CCA 146]. 

ont U. S.—Harris y. Davis, 44 Fed. 
172. 

Cal.—Pugh v. Porter Bros. Co., 118 
Cal. 628, 50 P 772. 
peta ees es v. Hanifan, 11 Ill. A. 

3. 

Iowa.—Benzler v. Britt First Nat. 
Bank, 154 NW 471. 

Ky. ’_Peddicora v. Hill, 4 T. B. Mon. 
370 

La. —Semple yv. Scarborough, 44 La. 
Ann. 257, 10 S: 860. 

Mass.—Shepard, ete., Lumber Co. 
v. Eldridge, 171 Mass. 516, 51, NE 
9, 68 AmSR 445, 41 LRA 617, ° 

Mo.—Carroll v. People’s R. Co., 14 
Mo. A. 490. 

N. H.—Brown vy. 
Mutea iu bas. Co, , 59 IN. Ee 298, eAay 
AmR 205. 

N. J.—Kuhl v. Jersey City, 23 N. 
J. Hq, 1845).Birdyv. -Davis)14 Nic J. 
Eq. 467. 

N. Y.—Baker v. Union Mut. L. Ins. 
Co., 438 N. Y. 283 [rev 6 AbbPrNS 
144]; Koebel v. Beetson, 112 App. 
Div. 639, 98 NYS, 408;. Monell v, 
Northern Cent, R. (Co., 16. Hun 585. 
Sanford v. Sanford, 2 Thomps. & C. 
641 [aff 58 N. Y. 67, 17 AmR 206]; 
pale v. Shaw, 11 Misc. 643, 32 NYS 
91, 
| Pa—Atkins v, Payne, 190 Pa. 5, 
42 A 878; Schroeder y. Waters, 3 Pa. 
Distai7(bpnl5 PaniCowb6l, 

Porto Rico.—Rosado v. Rosado, 17 
Porto Rico 447. 

S. C.—Ferebee vy. Atlantic Coast 


Massachusetts 


Mine RA Cos 7)109 (SoC. 105,, 96, SE 
349. 

Tenn.—Fulton  v. Davidson, 3 
Heisk. 614. 

Tex.—Allen y. Baker, 39 Tex. 220. 


Eng.—Skaife v. Jackson, 3 B. & C. 
421, 10° ECL 196; Holding v. Elliott, 
5 H. & N. 117; Bowes v. Foster, 2 


H. & N. 779 [disappr Alner v. George, 
1 Campb. 392]: 

ns S—Fleming v. Hayes, 42 N. S. 
16 


Ont.—Western eae, Co. .v.. Pro- 
vincial Ins. Co., 5 Ont. A. 190; Mason 
v. Bickle, 2 Ont, Ag pao Bigelow ve 
Staley,oil4 WsiC. Co PR: 276; Agricul- 
tural Inv. Co. y. Federal Bank, 45 
U. Cc. Q. B. 214; Horseman y. Grand 
Trunk R? Co, .81.U. GC. Qs Bs 535: [aft 
30 Waac. -Qy Bi Ts0ul we MeBridedky. 
Silverthorne, 11 U. C. Q. B. 545. 

[a] A receipt is an admission only; 
and the general rule is that an ad- 


Receipts are not per se 
estoppels, but are open to explanation between the 
original parties and others not acting to their in- 


ESTOPPEL 


ducing action.’® 


[§ 153] « 


to the extent of 

mission, although evidence against 
the person who made it and those 
claiming under him, is not conclu- 
sive evidence except as to the per- 
son who may have been induced by 
it to alter his condition. A receipt 
may therefore be contradicted or ex- 
plained. Graves v. Key, 3 B. & Ad. 
3138, 238, HCL 143. 

[b] Evidence ouly.—“It appears 
to us that in all cases a receipt 
signed.) (bya) a .Davtyaaon. «and.  pro= 
duced afterwards to affect him, is 
evidence, but evidence only, and capa- 
ble of being explained.” Farrar v. 
Hutchinson, 9 A, & EH. 641, 642, 36 
ECL 340. 

Acknowledgment of receipt of con- 
ae aa see Contracts § 240; Deeds 

lay 

Admissions as evidence see Evi- 
dence § 323 et seq. 

70. U. S.—Berwind vy. Schultz, 25 
Fed. 912. 

Conn.—New York City State Bank 
v. Waterhouse, 70 Conn. 76, 38 A 
904, 66 AmSR 82, 

Ill.—Heidenbluth y. Rudolph, 152 
Ill. 316, 38 NE 930; Long v. Long, 
eG dels Ai. 559 (aff, 132. 111. 72,.23 NE} 
otis 

Mass.—Drury vy. Fay, 14 Pick. 326. 

Mo.—Brown y. Patterson, 224 Mo. 
639, 124 SW 1. 
jen J.—Moore v,. Vail, 13 N. J. Hq. 

N. Y.—Voorhis v. Olmstead, 66 N. 
Y. 113 [aff 3 Hun 744, 6 Thomps. & 
C. 172]; Odell v. Montross, 6 Hun 
155; Gillespie vy. Carpenter, 24 N. Y. 
Super, 65. 

Oh.—Ensel v. Levy, 46 Oh. St. 255, 
19 NE 597; Miller v... Sullivan, 26 
Oh: Sti.639. [aff a.Cine, Super, 271]5 
Young v. Steamboat Virginia, 2 
Handy 137, 12 Oh. Dec. (Reprint) 369. 

Pa.—Ebert v. Johns, 206 Pa. 395, 
55 A 1064; Atkins v. Payne, 190 Pa. 
5, 42. A1378 [rev 9. Ra. Dist. 401]; 
Skinner’s App., 15 A 435. 

Philippine—Campbell, etc., v. Behn, 
ete., Co., 8 Philippine 590. 

B, C.—Coughlan y. National Constr. 
Oo. 04; BAG, Be. 

Estoppel by: 

Bill of lading see Carriers § 254. 
Warehouse receipt see Warehouse- 

men [40 Cyc 419]. 

71. U. S.—Dickerson vy. Colgrove, 
100 U. S. 578, 25 L. ed. 618; Canadian 
Northern R. Co, v. Northern Missis- 
sippi R. Co., 209 Fed. 758, 126 CCA 
482; James v. Germania Iron Co., 107 
Fed. 597, 46 CCA 476; McBane v. 
Wilson, 8 Fed. 734. 

Ala. i v. Shepherd, 159 
Ala. 663, 49 S 251; Chandler v. Hig- 
gins, 39 S 576; Hoots v. Williams, 
116 Ala. 372, 22 S 497. 

Ark.—Davis v. Shelby, 136 Ark. 
405, 206 SW 749; Ames v. Ames, 80 
Ark, 8, 96 SW 144, 117 AmSR 68; 
Sumpter v. Arkansas Nat. Bank, 69 
Ark. 224, 62 SW 577; Shields v. Smith, 


37 Ark, 47. 
Cal.—Haton vy. Wilkins, 163 Cal. 
742, 127 P 71; Wallace v. Dodd, 136 


Cal. 210, 68 P 693. 

Colo. — McCroskey v. Mills, 32 Colo. 
QA No ee 9 LO: 

ae C.—Gilmore v. Devlin, 11 D. C. 
306. 

Fla.—Hagan v. Ellis, 39 Fla. 463, 
22 S 727, 63 AmSR 167, 

ene mp v. Munro, 8 Ida. 510, 69 
P.285. 


Ill. Robbins v. Moore, 129 Ill. 30, 
21 NE 934; Keys v. Test, 33 Ill. 316; 


Renunciation, Disavowal, 
claimer of Title or Right. 
ciation or disclaimer of a right or title, has induced 
another to believe and act thereon, is estopped after- 
ward to assert such right or title.” 


ams | 
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such action and any consequent injury parties are 
conclusively estopped from disputing the validity 
of their own writings made for the purpose of in- 


or Dis- 
One who, by his renun- 


It is very gen- 


Lord Lumber Co. vy. Callahan, 181 
Tll, A. 323; Haskins v. Hesley, 152 Ill. 
A, 141. 

Ind.—Wire v. Wyman, 93 Ind. 392; 
Laney vy. Laney, 4 Ind. 149; Little 
v. Koerner, 28 Ind. A. 625, 63 NE 
766. 

Iowa.—Anderson y. Buchanan, 139 
Iowa 676, 116 NW 694; Nodle vy. 
Hawthorne, 77 NW 1062; Stivers v- 
Gardner, 101 Iowa 85, 69 "NW 1140. 

Ky.—Hall v. Hall, 177 Ky, 4305 <1 a 
SW 799; Roberts y. Martin, 158 Ky. 
124, 164 SW 369 [cit Cyc]; Jones v. 
Whitaker, 141 Ky. 484, 133 SW 223; 
Cox v. Honshell, 127 SW 159; Webb 
v. Hardaway, 121 SW 669; Hotfil v. 
Deweese, 112 SW 1095; Akers v. 
Shoemaker, 102 SW 842, 31 KyL 482; 
Bates v. Polly, 97 SW 3:40, 29 KyL 
1298; Amyx v. Hurt, 68 SW 420, 24 
KyL 291; Gartiand v. Connor, 59 SW 
29, 22 Kyl 920; Wimmer vy. Fick- 


lin, 14 Bush 193. 

La.—Wimbish v. Mayer, 144 La. 
865, 81 S 8738; State v. Register of 
Conveyances, 139 La. 478, 7i S 778, 
774 [quot Cyc]; Beltran v. Leche, 


50 La. Ann. 385, 23 S 208. 


Me.—Morton y. Hodgdon, 32 Me. 
127. 

Md.—Baker v. Baker, 94 Md. 627, 
51 A 566. 


Mass.—Prescott v. Hutchinson, 13 
Mass. 439; Montague v. Smith, 13 
ee 696; Hunt v. Whitney, 4 Mass. 
20. 

Mich.—Nagelspach y. Shaw, 146 
Mich. 493, 109 NW 848, 111 NW 343; 
Great Western Smelting, etc., Co. v. 
Evening News Assoc., 109 Mich. 55, 
102 NW 286; Beatty v. Sweeney, 26 
Mich, 217. 

Minn.—Bergin v. Blackwood, 141 
Minn. 325, 170 NW 508; Barchent vy. 
Selleck, 89 Minn. 518, 95 NW 455. 

Mo.—Huntsucker v. Clark, 12 Mo. 
333; Ford v. Fellows, 34 Mo. A. 630. 
.. Nebr.—Frenzer vy. Dufrene, 58 Nebr. 
432, 78 NW 719; Bankers’, Bldg., etc.. 
Assoc. v. Thomas, 3 Nebr. (Unoff.) 
758, 92 NW 1044, 

N. Y.—lLyon v. Morgan, 143 N. Y. 
505,38" NEL 960. [aff 64 Hun. itd, 19 
NYS_201]; Spencer v. Carr, 45 N. Y. 
406, 6 AmR 112; Nield v. Jupiter, 175 
App. Div. 732, 162 NYS 465; Matter 
of New York City, 155 App. Div. 905, 
140 NYS 124; Matter of Skinner, 106 
App. Div. 217, 94 NYS 144; Peo. vy. 
Beguelin, 172 NYS 530. 

N. C.—Devereaux v. Burgwyn, 40 

45 Pa. 495; 


N.C. 351. 

“Pa.—Gratz v. Beates, 
Beaver Bldg., etc., Assoc. v. Badders, 
5 Pa. Super. 462. 

S. C.—Cox v. Buck, 34 S. Cc. L. 367; 
Jackson v. Inabnit, ‘leSE Cl ges 411. 


S. D.—Jones v. Subera, 25 S. D.. 223, 
126 NW 2538. 

Tenn.—Long v. Gilbert, (Ch. A.) 
59 SW 414; Hale v. Dykes, (Ch. A.) 
42 SW 64. 

Tex.—Mayer.v. Rainsey, 46 Tex. 
371; Bender vy. Brooks, (Civ. A.) 130 


SW 653; Daugherty v. Templeton, 50 
Tex. Civ. A. 304, 110 SW 553; White 
v. White, (Civ. A.) 95 SW 733. 
Utah.—McKeon v. Hedges, 45 Utah 
383, 146 P 286. 
Vt.—Downer vy. Flint, 28 Vt. 527. 
Wash.—Rowe y. James, 71 Wash. 
26, GLZS Leunbees, LATO Mic Conuve 
Parker, 52 Wash. 100, 100 P 188. 


W. Va.—Williams y. Virginia Po- 
cahontas Coal Co., 60 W. Va. 239, 
53 SE 923. 


Wis.—Knauf, etc. Co. vy. Elkhars 


- 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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erally held that such an estoppel may arise from 
parol statements and declarations,’? although in 
some jurisdictions it is held so far as land is eon- 
cerned that where legal title is vested in one his 


mere oral disclaimer or admission 


Lake Sand, etc., Co., 153 Wis. 306, 
141 NW _ 701, 48 LRANS. 744. 

Eng.—Beecher’s Case, 8 Coke 58a, 
77 Reprint 559; Rimmer yv. Webster, 
(Ah) IDEA BOs ovretag eye ls 

[a] Election not abandonment.— 
Where defendant’s decedent bound 
himself and his heirs to convey land 
to plaintiff, and on his death without 
conveying his heirs sued to quiet 
title to the land in which plaintiff 

. appeared and disclaimed interest, she 
was not prevented thereby from 
maintaining an action for breach of 
the contract, such disclaimer being a 
mere election not to ask for a spe- 
.cific performance, and not an aband- 
onment of her claim for damages. 
Doddridge v. Doddridge, 24 Ind. A. 
60, 56 NE 112. 

[b] Rule applied.—(1) A purchas- 
er of two lots, who disclaimed any 
title to two adjacent lots, and who 
admitted that they were mistakenly 
included in his deed, is estopped from 
‘denying a third person’s title. Mc- 
Keon v. Hedges, 45 Utah 383, 146 P 
286. (2) Where plaintiff bought 
goods, but subsequently told defend- 
ant that, while he had a bill of sale, 
there had been in fact no sale, and 
defendant, acting on the representa- 
tions, bought the goods, defendant’s 
title was superior to the one set up 
by plaintiff under his bill of sale. 
Chandler v. Higgins, (Ala.) 39 S 576. 
(3) A mortgagee by announcing at 
a sale of the land for the debts of 
a decedent that the lien of its mort- 
gage would be devested by the sale, 
and by presenting at the audit a 
claim on the fund which is allowed 
by the court and paid by the execu- 
tor, loses its rights under its mort- 


gage. Beaver Bldg., etc., Assoc. v. 
Badders, 5 Pa. Super. 462, 
[ec] The surrender of a certificate 


of entry on demand of the officer of 
the government and the return of 
the money paid does not work an 
estoppel to deny that the cancellation 
of the certificate was legally made. 
Ives v. Ely, 57 Mich. 569, 24 NW 812. 
[d] A disclaimer of title to prop- 
erty seized or sold under judicial 
process estops the party from subse- 
quently asserting title thereto. Barn- 
hart v. Fulkerth, 90 Cal. 157, 27 P 71; 
Lick v. Munro, 8 Ida. 510, 69 P 285; 
Kinnear v. Mackey, 85 Ill. 96; Curyea 
v. Berry, 84 Ill. 600; Mateer v. Green, 
31 Ill. A. 467; Sebright v. Moore, 33 
Mich. 92; Tyler v. Hanscom, 28 Minn. 
1, 8 NW 825; Kirkendall v. Davis, 41 
Nebr. 285, 59 NW 915; Maloney v. 
Horan, 53 Barb. 29, 12 AbbPr 289 
[rev on other grounds 49 N. Y. 111, 
10 AmR 335]. ( 
[e] Statement that another is 
authorized to sell land.—(1) Where 
an owner of land assures a purchaser 
that another is authorized to sell it, 
and is present while the bargain is 
being negotiated, the purchaser has 
a right to rely upon such assurances 
without further inquiry, and the 
owner is estopped to deny the au- 
thority of the person making the 
sale. Favill v. Roberts. 50 N. Y. 222 
[aff 3 Lans, 14]. (2) Plaintiff made 
a verbal contract to sell land, but 
subsequently informed the purchaser 
that he had no title, and that, if the 
purchaser wanted a deed to the land, 
he must buy it of defendant, who 
was the owner, and at the suggestion 
of plaintiff he bought the land of 
defendant, obtained a deed from him, 
and paid him. It was held that the 
land could not be subjected to a lien 
for money paid by plaintiff to de- 
fendant’s agent on a contract for the 
sale of the land to plaintiff. Edmis- 
ton v. Hurley, 99 SW 259, 30 KyL 557. 
{f] A refusal to accept a right or 
title estops the party so refusing 


¢ 
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not devest his 


of no title can- 


from subsequently asserting the 
Same, under a change: of circum- 
stances, to the prejudice of an ad- 
verse party. White v. Florence 
Bridge Co., 4 Ala. 464; Joseph v. 
Davenport, 116 Iowa 268, 89 NW 1081. 

[g] A prior grantee by consenting 
to and aiding in a new conveyance 
will be estopped in equity from set- 
ting up his prior legal title against 
the defective title of the second 
grantee. Dennison y. Ely, 1 Barb. 
CN. Y.) 610. 

[h] One who represents to another 
that he has parted with all interest 
in land to a third person, in reliance 
on which the other purchases the 
property from. the third person, is 
estopped to assert title against the 
grantee. Chenault v. Yates, 156 Ky. 
280, 160 SW 925; Tucker vy. Pullman, 
(Tenn, Ch, A.) 58 SW 873. 

[i] Representation as to bound- 
aries.—(1) Where a purchase of land 
was induced by representations made 
to the purchaser by an adjoining 
landowner that the land purchased 
extended to a certain fence, which 
was, in fact, on the land of the per- 
son making the representations, such 
person was thereafter estopped from 
claiming that the purchaser’s title 
did not extend to the fence. Anderson 
v. Buchanan, 139 Iowa 676, 116 NW 
694. (2) A, negligently ignorant of 
his boundary, permitted B to erect 
a house on his land, witnessed a 
mortgage of the premises from B to 
C, and, the equity having been later 
conveyed by B to was present at 
the appraisal of C’s estate, and told 
the appraisers that the premises be- 
longed to B. It was held that A 
was estopped to set up his title 
against a beneficiary of the estate. 
Greene vy. Smith, 57 Vt. 268. 

[ij] Representations on which ex- 
emption from taxation based.—W here 
a person whose land was crossed by 
a highway obtained an exemption 
from taxation of a strip fifty feet 
wide on account of the highway, he 
was estopped to deny that the high- 
way was fifty feet wide. Barnes v. 
Robertson, 156 Iowa 730, 137 NW 
1018. 

{k] A disclaimer of all interest 
in mortgaged property prevents any 
right to object to a foreclosure de- 
eree which establishes no personal 
liability against the answering par- 
ties. Bankers’ Bldg., etc., Assoc. v. 
Thomas, 8 Nebr. (Unoff.) 758, 92 NW 
1044, 

[1] Where a husband disclaims all 
interest in property in which his wife 
has a right, but which is afterward 
turned into a claim for money, to 
which, if recovered, he would be 
entitled, he is barred from afterward 
claiming it. Nunnally vy. White, 3 
Mete. (Ky.) 530. 

[m] Where a widow renounced all 
claims to real estate of her husband 
sold to pay his debts, and urged and 
induced the purchaser to buy and 
pay for the whole estate, she was 
estopped to assert thereafter as 
against him her one-third interest. 
Wire v. Wyman, 93 Ind. 392. 

{[n] Disclaimer of rights under 
judgment.—Where one claiming to 
have peen the equitable owner of a 
judgment at the time it was settled 
between the original parties stated 
that the judgment debtors owed him 
nothing, to a partner of one of them, 
before such settlement, such assignee 
is estopped from claiming under such 
judgment. Little v. Koerner, 28 Ind. 
A. 625, 63 NE 766. 

[o] Disclaimer of lien on per- 
sonalty.—If a party is induced to 
purchase personal property upon the 
representation of another that he has 
no lien thereon, 
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title.72 So it has been held that 


such estoppel may arise from a written instrument. 
other than a specialty,’4 from testimony or deposi- 
tion,’®> or from allegations in pleadings,** and a 
representation as to the construction and effect of 


sequently estopped from asserting 
such lien to the detriment of the 
party who has made such a pur- 
chase. Haskins v. Hesley, 152 Ill. 
A. 141 

[p] Disclaimer of right to trust 
funds.—A person who not only failed 
to give to an executor, legatees, or 
the court any notice that he claimed 
‘a fund in the hands of the executor 
as a trust fund, but repeatedly dis- 
claimed any right to the fund until 
after the proceedings in the county 
court were concluded is estopped to 
claim thereafter the fund as a trust 


fund. Jones v. Subera, 25 S. D. 223, 
126 NW 258. 
{q] Recitals in bills of sale.— 


Where a bill of sale of the property 
of a corporation executed by all the 
stockholders recited that the cor- 
poration was in no manner indebted 
to them, they were estopped from 
claiming wages for services per- 
formed for the corporation prior to 
the saie. Argo Mfg. Co. v. Parker, 
52 Wash. 100, 100 P 188. 

[r] Where a person surrenders 
personal property to the administra- 
tor as assets of the estate, and with- 
out objection suffers it to be dis- 
tributed under an order of the court, 
he is estopped.as against an admin- 
istrator from bringing an action to 
recover the property. “And whether 
such surrender was on the demand of 
the administrator or voluntary, or 
whether the administrator had pre- 
viously regarded the property as as- 
sets and returned it in his inventory, 
or not, can make no _ difference.’” 
Pool vy. Harrison, 18 Ala. 514. 

72. Ala.—Grace v. McKissack, 49: 
Ala. 163; Miller v. Jones, 26 Ala. 247.. 


Cal.— Mills v. Jackson, 19 Cal. A. 
695,127 P. 655. 
Colo.—Birch y. Steppler, 11 Colo. 


400, 18 P 5380. 


Fla.—Coogler y. Rogers, 25° Fla. 
853, 7% S391: 

Ga.—Rabun y. Rabun, 61 Ga, 647. 

Ill—Wade y. Bunn, 84 MIll. 117; 
Keys v. Test, 33 Ill. 316; ° Stout v. 
Ellison, 15 Ill. A. 222. 

Ind.-—Little v. Koerner, 28 Ind. A. 
625, 68 NE 766. 

Vic uommaam nc v. White, 3 Metc. 

84, 

Mich.—Great Western Smelting, 
etc., Co. v. Evening News Assoc., 
139 Mich. 55, 102 NW 286; Cook v. 
Finkler, 9 Mich. 181. 

Miss.—Dickson y. Green, 24 Miss. 
612. 

Nebr.—Blodgett v. McMurtry, 34 


Nebr. 782, 52 NW 706. 

N. J.—Jennings v. Dixey, 36 N. J. 
Eq. 490. 

N. Y.—Creque v. Sears, 17 Hun 128; 
Tisdale v. Grant, 12 Barb. 411. 

Pa.—Smith v. McNeal, 68 Pa. 164. 

Tenn.—Boles v. Smith, 1 Tenn. Cas. 
149, Thomps. Cas, 214. 

Tex.—Chapman v. McLemore, 68 
Tex. 654, 5 SW 682. 

Vt.—Greene v. Smith, 57 Vt. 268; 
Downer v. Flint, 28 Vt. 527. 

See also cases supra note 71. 

73. McMurray vy. Dixon, 105 Va. 
605, 54 SE 481; Suttle v. Richmond, 
CtC walt uC Onl OveVidn Laos EVVAUOn Ve 
McDougle, 59 W. Va. 113, 52 SE 
1026; Yock v. Mann, 57 W. Va. 187, 
49 SE 1019; High’s Heirs v. Pancake, 
42 W. Va. 602, 26 SH 536. 


74, Dickerson y. Colgrove, 100 U- 
S. 578, 25 i. ed: 618; Beltran v. 
Leche, 50 La, Ann. 385, 23 S 203; 


Morey v. Orford Bridge, Smith (N. 


H.) 91; Dovale v. Ackerman, 60 Hun 
584, 15 NYS 196. 

75. Cooley v. Steele, 2 Head 
(Tenn.) 605: McCoy vy. Pearce,. 1 


Tenn, Cas. 87, Thomps. Cas. 145. 
76. Ky.—Stine vy. Goodman, 92 SW 


such other is sub- 


612, 29 KyL 221. 
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an instrument of obscure and doubtful character is | 
equally good as an estoppel, if believed and acted 
upon, as is a disclaimer of title to a person about 
Nevertheless, in order to create an 
estoppel by conduct of this character it must ap- 
pear that when the party against whom the estop- 
pel is claimed made the declarations he was aware 
of the true state of facts;7® that the declarations 
were made with the intent to deceive or with such 
culpable negligence as to amount to constructive 
fraud,’® that the person by whom the estoppel is 
invoked was not a stranger to the transaction or one 
whose conduct the declaration was not designed to 
influence ;®° that he was not only destitute of all 
knowledge of the true state of facts but also of all 
convenient or ready means of acquiring such knowl- 
edge;*! that he acted in reliance on the disclaimer *? 
and altered his position §* to his prejudice.®+ 


to purchase.”7 


N. H.—Leavitt vy. Wallace, 12 N. 
Debye Ree 

Oh.—Wallace v. McMicken, 2 Disn. 
564, 

S. D.—Everett v. Stokes, 19 S. D. 
242, 103 NW 20. 

Tex.—-Milby v. Hester, (Civ. <A.) 
94 SW 178; Scanlan vy. Hitchler, 19 
Tex. Civ. A. 689, 48 SW 762. 

See also supra § 23. 

{a] Limitation of rule-——Where a 
disclaimer filed by a defendant ap- 
plied only to such land sued for as 
was not included in the metes and 
bounds of his own survey which were 
accurately set out, and the decree 
was in accordance therewith, the dis- 
claimer did not estop him in a sub- 
sequent suit by a third person for 
the land from asserting limitations 
against him. Webb v. Cole, 56 Tex. 


Civ. A. 185, 120 SW 945. 

77. Mattoon v. Young, 2 Hun (N. 
“Y.) 559, 5 Thomps. & C. 109. 

78. Davis v. Davis) 26°Cal) 23,85 
AmD 157. 

79. Davis v. Davis, 26 Cal. 23, 85 
AmD 157. 

80. Morton v. Hodgdon, 32 Me. 
127; Weyh “v. Boylan, 85 'N..-Y. 


394, 39 AmR 669; Morgan v. Spang- 
gler, 14 Oh. St. 102. 


81. Davis v. Davis, 26 Cal. 23, 
85 AmD 157. 

g2. Ala.—Traun v. Keiffer, 31 Ala. 
136. 

Cal.—Davis v. Davis, 26 Cal. 238, 


85 AmD 157; Carpentier v. Thirston, 
24 Cal. 268. 


Me.—Morton y. Hodgdon, 32 Me. 
127. 
Mo.—Ford v. Fellows, 34 Mo. A. 
630. 


N. J.—McCormick v. Stephany, 61 
N. J. Eq. 208, 48 A 25. 
ere. Y.—Platt v. Grubb, 41 Hun 447. 

Or.—Patterson v. Chambers’ Power 
Co., 81 Or. 328, 347, 159 P 568. 

S. D. —Simonson v. Aney, 26 S. D. 
121, 128 NW: 319, 

Wis. —Conkey  v. 69 
Wis. 199, 33 NW 435. 

“A disclaimer, to be of value, must 
have been so ‘publicly made as to 
have misled another person into the 
pelief that the person making it in- 
tended to abandon an existing right, 
and thereby induced him to act to 
his own injury. in respect to the sub- 
ject matter.” Patterson v. Chambers’ 
Power Co., supra. 

[a] A disclaimer not brought to 
the notice of the party setting up 
the estoppel cannot create an estop- 
pel for the. obvious reason that the 
party claiming it could not have re- 
lied on the disclaimer. Higdon v. 
Garrett, 5 Ala. A, 467,-59.S 309: 

83. Greenberg v. Stevens, 114 II?. 
A. 483 [aff 212 Ill. 606, 72 NE 722); 
Grogan v. Odell, (Tex. Civ. A.) 141 
SW 169. 

84. Cal.—Davis v.. Davis, 26 Cal. 
23, 85 AmD 157; Carpentier v. Thir- 
ston, 24 Cal. 268. 


Hawthorne, 
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And 


Iowa.—Durham 
498, 55 NW _ 509. 
Mich.—Hyde v. 
156, 10 NW 181. 
N. H.—Watkins 
360, 40 AmD 156. 

Tex.—Wagegoner vy. Dodson, 96 Tex. 
415, 73 SW 517; Grogan v. Odell, 
(Civ. A.) 141 SW 169. 

85. Jordan v, Cathcart, 126 Iowa 
600, 102 NW 510. Analogous deci- 
sions see. supra § 137. 

86. Thompson y. Currier, 70 N. H. 
259, 47 A 76; Wells v. Jackson Iron 
WO7 FOO! LIN DeLee So. Ole 

“A verdict does not have any effect 
to bind or estop any one finally un- 
til there is judgment upon it. The 
verdict may be set aside before judg- 
ment, and then it,can effect no one, 
any ‘more than a disclaimer or plea 
of confession can effect or bind one 
after it is withdrawn or modified. 
Hither may be a good foundation for 
a judgment; but until the judgment 
they may be set aside or changed 
or medified, and have no force to 
operate as an estoppel, to prevent 
the pleader from changing his posi- 
tion from amending his plea, until 
the judgment.’ Wells vy. Jackson 
Iron Co., supra. 

87. Frith v. Siler, 32 Ga. 665; 
Chicago Sanitary Dist. v. Cook, 169 
Tll. 184, 48 NE 461 [aff 67 Ill. A, 286]. 

88. Conveyance with reference to 
street or way see Hasements § 127 
et ‘seq. 

89. U. S—Greey v. Dockendorf, 
aaa U.S. 513, 34 Sct 166, 58 L. ed. 

Cal.—Newhall v. Hatch, 134 Cal. 
269, 66 P 266, 55 LRA 673. 

Ga.—Lunkin Bank vy. Stewart 
County Bank, 20 Ga. A. 1, 92 SE 778. 

Ida.—Seat vy. Quarles, 31 Ida, 212, 
169 P 1167. 

Ky.—Sandy Land, ete, Co. v. 
Brown, 175 Ky. 219, 194 SW 90. 

N. Y.—Thompson y. Simpson, 128 
N. Y. 270, 28 NE 627. 

Or.—Fraser v. Portland, 81 Or. 92, 
158 P 514; Ewing v. Rhea, 37 Or. 
583, 62 P 790, 82 AmSR 783, 52 LRA 
140 [overr Curtis v. LaGrande Hy- 
draulic Water Co., 20 Or. 34, 23 P 
808, 25 P 378, 10 LRA 484]; Hallock 
v. Suitor, 37 Or. 9, 60 P 384; Lavery 
v. Arnold, 36 Or. 84, 57 P 906, 58 P 
524, 

12 


Phila. 416. 

Wash.—Blanck y. Pioneer Min. Co., 
93 Wash. 26, 159 P 1077. 

See also cases infra this section. 

[a] The mere fact that a person 
may act to his prejudice if the true 
state of things is not disclosed does 
not render another’s silence culpable 
and raise an estoppel. Thompson v. 


v. Steele, 88 Iowa 
Powell, 47 Mich. 
Vv. Peck, 13 4N- BH. 


v. Loughery, 


Simpson, 128 N. Y. 270, 28 NE, 627 
[aff 18 NYS 90]. 
90. U. S.—Baxter v. Jones, 185 


Bee 900; Simmons v. Taylor, 23 Fed. 
849. 


4 Se | 
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it has been held that the mere fact that one who 
has been induced by fraud to exchange lands states 
to a subsequent purchaser of the land exchanged, 
who has knowledge of and participated in the 
_ fraud, that he was satisfied with the exchange does 
not work an: estoppel.®® 
Necessity of final judgment. A technical dis- 
claimer, it has been held, will not estop the party 
pleading it or his privies until final judgment.®* 
Retraction of disclaimer. 
owning certain property may afterward retract such 
disclaimer, provided no one is injured thereby.8? 
Implied Misrepresentations **—a. 
Silence in General. Mere silence of itself will not 
raise an estoppel.®® 
operate as an estoppel the circumstances must have 
been such as to render it his duty to speak,®® and 


One who ‘has denied 


To make the silence of a party 


Ark.—Garden City Stave, etc., Co. 
v. Sims, 84 Ark. 603, 196 SW’ 959. 
Cal.—Eltinge v. Santos, 171 Cale 
278, 152 P 915; Newhall’ v. Hatch, 
134 Cal. 269, 66 P 266, 55 LRA 6738; 
yoraues Cafion Water Co. v. Verdugo, 
152 Cal. 655,;93 P 1021. 


yg Conn Taylor Vv. Ely, 25 - Conn. 
Ga.—Lumpkin Bank vy. Stewart 


County Bank, 20 Ga. A. 1, 92 SE 
778; Long vy. Lawson, 7 Ga. A. 460, 
67 SE 123. 

Ida.—Seat v. Quarles, 31 Tda. 212, 
169) P 1167. 

Ill—Employers’ Liability Assur. 
Corp. v. rah oY ecen Constr. Co., 
195 Ill. A. 62 

Ind. Ih et ceea ae v. Cobbs, 47 Ind. 
A. 5738, 94 NE 2386. 


Ilowa.—Watrous v. Watrous, 180 
Iowa 884, 163 NW 4839; Waterloo, 
ete, R. Co. v. Harris, 180 Iowa 149, 


161 NW 69; De Laval Separator Co. 
Y, Sharpless, 134 Iowa 28, 111 NW 
Ky.—Sandy Land, ete, Co. v. 
Brown, 175 Ky. 219, 194 SW 90. 
Me.—Abbot v. Hermon Third 
School Dist., 7 Me. 118; Hayden vy. 
Madison, 7 Me. 76. 
Mass.—Day v. Caton, 119 Mass. 
114 


513, 20 AmD 3847. 

Minn.—Macomber v. Kinney, 
Minn. 146, 128 NW 1001, 130 NW 851. 

N. H.—Allen vy. Shaw, 61 N. H. 95. 

N. Y.—Viele y. Judson, 82° NN) Y.°323 
Elmhorst v. Maziroff, 176 App. Div. 
145, 161 NYS 1029 Laff 223 N. Y. 649 
mem, 119 NE 1041 mem]; ‘Haines v. 
Barber, 113 App. Div. 696, 100 NYS 
75 [app dism 187 N. ¥. 577 mem, 80 
NE ris mem]; Raved y. Kibbe, 102 
NYS 4 
SN, O-—Francis v. Edwards, 77 N. 

Oh.—Shinew | v. 
First Nat. Bank, 84 Oh. St. 297, 95 
NE 881, 36 LRANS 1006, AnnCas 
1912C 587; Woodruff v. Montgomery, 
30 Oh. Cir, Ct. 426, 

Okl.—Heckman vy. Davis, 56 Okl, 
483, 155 P 1170; cid Se v. McShea, 
26 OKl. 35, 107 P 916 

Or.— Ashley Vv. Pick, 53 Or. 410, 
100 P 1108. 

Pa.—In re Berberick, 257 Pa. 181, 
101 A 461; Garvey v. Harbison- 
Walker Refractories Co. 213. Path7tt, 
62 A 778 

Ss. D.—Rotzien v. Mercnants’ Loan, 
ete., (‘Coy LTO" NM 2138) G: Shenkberg 
aoe: Vv. Maloy, 34480 D, 108, 147 NW 

Tenn.—Stearns Coal, ete, Co. v. 
Jamestown R. Co., 208 sw 334, 

Tex.—Texas L. Ins. Co. vy. Hunts- 
man, (Civ. A.) 198 SW 455; Dudley 
Vv. Strain, (Civ, A.) ©1380 Sw 778: 


Bowling Green 


Pierce v. Texas Rice Dev. Co., 52 
Tex. Civ. A. 205, 114 SW 857. 
Wash.—Blanck Pioneer: Min. 


Co., 93 Wash. 26, 159 P 1077. 
Ww. Va.—Cautley Vv. Morgan, 51 W. 
Va. 304, 41 SE 201, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


there must also be an opportunity to speak.2t And 
it 1s essential that he should have had knowledge 
of the facts, and that the adverse party should 


Wis.—Priewe y. Wisconsin State 

Land, etc., Co., 103 Wis. 537, 79 NW 
780, 74 AmSR 904, 
_ [a]. Thus (1) one to whom a letter 
is written asking for extension of a 
note is not estopped by failure to 
answer, he being under no duty to 
speak. Haines vy. Barber, 113 App. 
Div. 696, 100 NYS 75 [app dism 
187 N. Y. 577 mem, 81 NE 1162 mem]. 
(2) The mere fact that the latter 
expended money in improvements on 
his own land with the knowledge of 
another and without objection from 
him creates no estoppel. Verdugo 
Cafion Water Co. vy. Verdugo, 152 Cal. 
655, 93 P 1021. 

[b] “It is not necessary that the 
duty to speak should arise out of any 
agreement, or rest upon any legal 
obligation in the ordinary sense. 
Courts of equity apply to the case 
the principles of natural justice, and 
whenever these require disclosure 
they raise the duty and bind the 
conscience and base upon the omis- 
sion an equitable forfeiture to the 
extent necessary to the protection of 
the innocent party.’’ Thompson v. 
Simpson, 128 N. Y. 270, 291, 28 NE 
627 [quot Verdugo Cafion Water Co. 


v. Verdugo, 152 Cal. 655, 684, 93 P 
1021]. ; 
{c] Suing wrong party.—Prior to 


the Practice Act of May 14, 1915 (P. 
L. p 483), defendant was under no 
legal duty to give notice that the 
wrong party had been sued and to 
disclaim all responsibility in connec- 
tion therewith. Phillips v. Amer- 
ican Aluminum Co., 256 Pa. 205, 100 
ANT 50: 

91. Ida.—Seat v. Quarles, 31 Ida. 
212; 169° P 1167. 

Ind.—Geisendorff v. Cobbs, 47 Ind. 
A. 573, 94 NE 236. 


Minn.—Macomber v. Kinney, 114 
Minn. 146, 128 NW 1001, 130 NW 
851. 


N. Y.—Elmhorst v. Maziroff, 176 
App. Div. 145, 161 NYS 1029 [aff 
223 N. Y,. 649 mem, 119 NE 1041 
mem]. 

Oh.—Shinew v. First Nat. Bank, 
84 Oh. St. 297, 95 NE 881, 36 LRANS 
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See also cases supra this section. 
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S. 260, 23 SCt 624, 47 L. ed. 802 
[aff 7 Ariz. 163, 62 P 695]; Philadel- 
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269, 66 P 266, 55 LRA 673; Randol 
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46, 20 P 771, 13 AmSR 204; Ayer v. 
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Fla.—Hollingsworth v, Handcock, 7 
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Co., 182 Ill. 382, 55 NE 524; McDonald 
v. Stark, 176 Ill. 456, 52 NE 37; Mul- 
laney v. Duffy, 145 Ill. 559, 33 NE 
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Nebr.—Lincoln v. McLaughlin, 79 
Nebr, (74, 1212) NW, 363; "Smith —v. 
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Mach. Co., 45° N. J. Eaq.'°872, 19 A 
618; Ross v. Elizabeth-Town, etc., 
Rio. 2 Nid. ig. "422. 

N. M.—Trambley v. Luterman, 86 
Ne Met 15,)'27 "R812. 

N. Y.—Andrews v. Cohen, 221 N. 
Y. 148, 116 NE 862; Ackerman v. 
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have been ignorant of the truth, and have been mis- 
led into doing that which he would not have done 
but for such silence.?? 


Nevertheless, an estoppel 


20 NYS 145]; Collier y. Miller, 137 
N. Y. 332, 33 NE 374 [aff 62 Hun 99, 
16 NYS 633]; Thompson y. Simpson, 
126 N. Y. 270, 28 NE 627 {aff 13 
NYS 90]; New York Rubber Co. v. 
Rothery, 107 N. Y. 310, 14 NE 269, 
1 AmSR 822; Hilton vy. Fonda, 86. 
N. Y..389 [aff 19 Hun 191]; Hamlin 
Vv, Sears, 82 N.Y. 327; Viele v, Jud= 
son, 82 N. Y. 32 [overr Costello v. 
Meade, 55 HowPr 356]; Corning v- 
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[aff 39 Barb. 311]; Curnen vy. Ryan, 
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Cir. Ct. 426; Deiringer v. Carlisle 
Bldg. Assoc., 2 OhS&CP 543. 
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339; Robinson v. Justice, 2 Penr. 
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may arise from silence as well as words.®* 
or silence may under some circumstances amount to 
a misrepresentation and concealment of the true 
facts, so as to raise an equitable estoppel.®4 
the silence is of such a character and under such 
circumstances that it would become a fraud upon 
the other party to permit the party who has kept 
silent to deny what his silence has induced the other 
to believe and act upon, it will operate as an es- 
The conduct of a party, sought to be 
made the basis of an estoppel in pais against him 


toppel.%® 


don,i €te:; RaiCo., Ls RE10tC2 P2307; 
McKenzie v. British Linen Co., 6 App. 
Cas. 82 [appr dictum of Parke, B., 
in Freeman y. Cooke, 6 D. & L. 187]; 
Gregg v. Wells, 10 A. & E. 90, 37 
ECL 71; Pickard v. Sears, 6 A. & 
BH. 469, 38: BCL 257, 

Can.—Boulter v. Stocks, 47 Can. S. 
Cc. 440, 10 DomLR 316. 

Que. ” Consumers Cordage Co., Ltd. 
v. Molson, 2 DomLR 451. 

[a] The true test is whether or 
not the circumstances are such as to 
impose upon one in equity and good 
conscience the duty to speak. As 
to when this duty devolves, there is 
not and from the nature of the case 
cannot be any established or uniform 
rules. it depends to a great extent 
upon the _ circumstances . attending 
each particular case, and it is rare 
that two are alike. Generally speak- 
ing, if a person is present at the 
time of a transaction, he must 
speak, or he will be estopped. If 
absent his silence or other conduct 
must at least be of a nature to have 
an obvious and direct tendency to 
cause the omission or the step taken. 
Ayer v. Younker, 10 Colo. A. 27, 50 
P 218, 

{b] Ignorance of rights.—(1) 
One’s silence does not estop him if 
he is ignorant of his rights. Hays v. 
Reger, 102 Ind. 524, 1 NE 386; Geisen- 
dorff v. Cobbs, 47 Ind, A. 573, 94 
NE 236; Warfield v. Keyser, 119 Md. 
158, 86 A 152; Bringard v. Stell- 
wagen, 41 Mich, 54, 1-NW 909; Scot- 
tish-American Mortg. Co. v. Bunck- 
ley, 88 Miss. 641, 41 S 502, 117 AmSR 
763; Houston v. Witherspoon, 68 


Miss. 180, 190, 8 S 515; Hignite v. 
Hignite, 65 Miss. 447, 4 S 345, 7 
AmSR 673; Frederick v. Missouri 


River, etc., R. Co., 82 Mo. 402; Nash 
v. Baker, 40 Nebr. 294, 158 NW 706. 
(2) Thus, the omission to assert title 
to land against persons dealing with 
it as their own, in the absence of 
knowledge of such title, will not 
estop the owner to set up his claim 
thereto. Frederick v. Missouri River, 
etc., R. Co., supra. 

{c] Equal means of knowledge.— 
One is not estopped by silence where 
both parties know or have equal 
means of knowing the truth. Wingert 
v. Snouffer, 134 Iowa 97, 108 NW 
1035, 111 NW 432; Spahr v. Cape, 143 
Mo. A. 114, 122 SW 379; Garvey v. 
Harbison-Walker Refractories Cay; 
213) Pa. 1309 62 ATS: 

{d] The party maintaining silence 
must have Known that someone was 
relying thereon, and was either act- 
ing or about to act as he would not 
have done had the truth been told. 
Scharman v. Scharman, 38 Nebr. 39, 
56 NW 704; Allen v. Shaw, 61 N. H. 
955m, Vieletev. a dadsomy 82) sNiiTY 132 
[overr Cotello v. Meade, 55 HowPr 
CN. Y.) 356] 

{e] Fraud.—“Estoppel by silence 
can only arise where the _ silence 
would amount to a fraud, actual or 
constructive.” Carroll Springs Dis- 
tilling Co.’ v. Schnepfe, 111 Md. 420, 
431, 74 A 828. To same effect Car- 
mine v. Bowen, 104 Md. 198, 204, 64 
A 932, 9 AnnCas 1135; North Amer- 
ica Ins. Co. v. Miller, 24 Oh. Cir. Ct: 


667. 

[f] The fact that it is real estate 
that is concerned, (1) the title to 
in which are 


which and the rights 
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generally to be affected by 
ments in writing formally executed, 
does not prevent the operation of the 
estoppel. De Herques v. Marti, 85 
N. Y. 609. (2) The statute of frauds 
will not preclude the operation of 
this equitable’ principle. Thompson 
v. Simpson, 128 N. Y. 270, 28 NE 
aff 13 NYS! 90]. 

{gz For application of rule in 
cases of silence as to statements made 
by another see Collier v. White, 97 
Ala, 615, 12 S 385; Main v. Brown, 
56 Conn. 345, 75 A 743; Anderson v. 
Hubble, 93 Ind. 570, 47 AmR 394; 
George v. Swafford, 75 Iowa 491, 39 
NW 804; Ballinger v Worley, 1 Bibb 
(Ky.) 195; Manistee First Nat. Bank 
v. Marshall, etc., Bank, 108 Mich. 
114, 65 NW 604; Michigan Paneling 
Mach., etc., Co. v. Parsell, 38 Mich. 
475; "Security Trust, ete., Cox “Vv: 
Burleigh, (NES. Ch.) 34A 14; Carpen- 
ter v. Carpenter, 25 N J. Hq. 194; 
Blanchard v. Evans, 55 N. Y. Super. 
543; Guy v. Manuel, 89 N. C. 83; 
Pettebone v. Beardslee, 3 Kulp (Pa.) 
406; Powers v. McKnight, (Tex. Civ. 
A.) 73 SW 549; Fry v. Stowers, 92 
Va, 13, 22 SE 500; Allen v. Winston, 
1” Rand: “(22 Va.)o 653) Hinton ov. 
Wells, 45 Wis. 268; Turner vy. Wilson, 
23 Ue OPP aes 

93. Thompson v. Simpson, 128 N. 
Y. 270, 28’ NE 627 [aff.13 NYS 90]; 
Matter of Saunders, 129 App. Div. 
406, 1138--NYS '251; 
98 Mise. 355, 164 NYS 383. 

94. Palmer v. Welch, 171 Mo. A. 
580, 154 SW 433; Hilton y. Sloan, 37 
Utah 359, 108 P 689; Rogers v. Rey- 
nolds, 95 Wash. 470, 164 P 80. 

95. Cal.—Eltinge v. Santos, 171 
Cal. 278, 152 P9115. 

Conn.—Fair Haven, ete., R. Co. v. 
New Haven, 77 Conn. 667, 60 A 651 
[aft-.203° WAS. 3879) 27 SCto74,. 51 Te 
ed. 2387]. 

Ga.—Jordan vy. Jenkins, 17 Ga. A. 
58, 86 SE 278. 


Ida.—Farber v. Page, etc., Lumber 


Co.,, 20' Ida. 354,118 P 664 [quot 
Cyc]: 

Ill.—Buyers Index Pub. Co. v. 
Triner Scale, etc., Co., 194 Ill. A. 


427. 

Ind.—Spencer Commercial Club v. 
Bartmess, (A.) 123 NE 435. 

Ky.—Whittaker v. Whittaker, 107 
SW 284, 32 KyL 1090. 

Md.—Carroll v. Manganese Steel 
Safe Co., 111 Md. 252, 73 A 665; Car- 
mine v. Bowen, 104 Md. 198, 64 A 
$22, 9 AnnCas 1135 [quot Cyc]. 

Mich.—Inglis v. Millersburg Driv- 
ing Assoc., 169 Mich. 311, 136 NW 
443, AnnCasi913D 1174; Dillon v. 
Craig, 168 Mich. 216, 1832 NW 1041. 

Minn.—Macomber vy. Kinney, 114 
Minn. 146, 128 NW 1001, 130 NW 
851. 

Miss.—Staton y. Bryant, 55 Miss. 
261. 

Mo.—Missouri Real Est. Syndicate 
v. Sims, 121 Mo. A. 156, 98 SW 783. 

N. H.—Elliot Hospital v. Turcotte, 
105. A 361. 

N. J.—Lee vy. Kirkpatrick, 14 N. J. 
Eq. 264. 

N. Y.—Zeiser v. Cohn, 207 N. Y. 
407, 101 NE 184, 47 LRANS 186, 
AnnCas1914C 493 [aff 144 App. Div. 
825, 129 NYS): 625]; “More v. New 
York Bowery F. Ins. Co., 130 N. Y. 
Dot, 


Kantor y. Cohn, 
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by silence, must be viewed in the light of the un- 
derstanding he then had of his rights, and not in 
the hight of such rights as they may be thereafter 
determined by the ultimate and conclusive adjudi- 
cations of the courts.°® 

b. Failure to Assert Title or Right— 
(1) General Rule. 
sees another about to commit or in the course of 
committing an act infringing upon his rights and 
fails to assert his title or right, he will be estopped 
afterward to assert it.%7 


instru-'!' NYS 44]; 


Where a person stands by and 


Nevertheless it is neces- 


Vohmann y. Michel, 109 
App. Div. 659, 96 NYS 309 [mod and 
aff 185 N. Y. 420, 78 NE 156]; Hall 
v. Fisher, 9 Barb. 17; Levinson v. 
Myers, 100 Mise. 379, 166 NYS 703. 

N. D.—Branthover v. Monarch El. 
Co., 53 N. D. 346, 156 NW 927, 929 
[quot Cye]. 

Okl.—Flesner  y. 162%°P: 
1112. 

S. D.—Rotzien v. Merchants’ Loan, 
etc:, Co. Z0-N W128. 

Tex.—Henrietta Oil, ete,’ Cosy. 
Worsham, (Civ. A.) 210 SW 819. 

Va.—Nicholas v. Austin, 82 Va. 
817% LSE 132. 

Wash.—Buck vy. Equitable L. As- 
sun Soc., 96 Wash. 683, 165 P 878. 

Can.—Ritchie v. Jeffrey, 52 Can. S. 
er [dism app (Alta.) 8 WestWkly 
729). 

“The equitable rule is that he who 
does not speak when conscience and 
a just regard to the rights and in- 
terests of others require him to speak, 
he shall not be permitted after- 
wards to assert his claim to their in- 
jury.” L’Amoreux vy. Vandenburgh, 
fap (Ni YY.) 316; 322, 32% Amp 


Cooper, 


“Where a person wronged is silent 
under a duty to speak, or by an act 
or declaration recognizes the wrong 
as an existing and valid transaction, 
and in some degree, at least, gives it 
effect so as to benefit himself or so 
as to effect the rights or relations 
created by it between the wrongdoer 
and a third person, he acquiesces in 
and assents to it and is equitably 
estopped from impeaching it.” Roths- 
child v. Title Guarantee, ete., Co., 
204 N. Y. 458, 461, 97 NE 879, 41 
LRANS 740. 

[a] One embarking with others 
in a common enterprise to use com- 
mon property for the common bene- 
fit at a common expense owes to the 
others the duty, where he proposes 
to reserve a part of the benefit to 
himself exclusively, to inform the 
others fully in regard to it; and 
where he does not he is estopped 
from asserting his claim after the: 
others have incurred the expense. 
Verdugo Cafion Water Co. v. Ver- 
dugo, 152 Cal. 655, 93 P 1021. 

96. Cleveland v. Cleveland, etc., 
R. Co., 938 Fed. 113 [rev on other 
grounds 147 Fed. 171, 77 CCA 467}. 

97. U. S.—Wehrman vy. Conklin, 
155 U.S. 314,15 SCt 129, 39 LJ ed. 
167; U. S. v. West Side Irr. Co., 230 
Fed. 284 [aff 246 Fed. 212]; Cascaden 
v. Dunbar, 191 Fed. 471; The New 
York Cent. ‘No.: 19, 127 Fed. 473; 
Cowley v. Spokane, 99 Fed. 840; Robb 
Va Day,, 90° Heda 337,) 33 *eCA S84: 
Kuhn vy. Morrison, 78 Fed. 16, 23 
CCA 619; Muse v. Arlington Hotel 
Co., 68 Fed. 637-fapn dism 168 U. S. 
430, 188 SCt 105, 42 E.” ed. 531); 
Caulk v. Pace, 53 Fed. 709, 3 CCA 631. 

Ala.—Adams vy. Birmingham Re- 
alty Co., 154 Ala. 457, 463, 45 S 891 
[cit Cyc]; Stephens v. Head, 119 Ala. 
511, 24 S 738; Ashurst v. Ashurst, 
119 Ala.. 219, 24 S 760; Sanford v. 
Hammer, 115 Ala. 406, 22 S 117; 
Lindsay v. Cooper, 94 Ala. 170, 11 
S 325, 38. AmSR 105, 16 LRA 813 
{dist Owen v. Slatter, 26 Ala. 547, 62 
AmD 745]; Pool v. Harrison, 18 Ala. 


‘29 NE 757 [rev 55 Hun 540, 101514. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sary to an estoppel that the party against whom it 
is claimed should at the time be apprised of his 
rights, since silence without knowledge works no 


Ark.—Bramble v. 39 
Ark. 1381. 

Colo.—Arapahoe County v. Denver, 
30 Colo. 18, 69 P 586; Sliney v. Da- 
vis, 11 Colo. A 480, 53 P 686. 

Dak.—Cheatham vy. Wilber, 1 Dak. 
335, 46 NW 580. 

D. C.—Metropolitan L. & T. Co. v. 
Schafer, 44 App. 356. 

Fla.—Coram vy. Palmer, 63 Fla. 116, 


58 S 721 

Ga.—Garbutt v. Mayo, 128 Ga. 
209 iso | SHy 495 13) TRANS 58: 
Harris vy. Amoskeag Lumber Co., 
101 Ga. 641, 29 SE 302; Athens v. 
Georgia R. Co., 72 Ga. 800; Atlanta 
v. Gates City Gas Light Co. 71 Ga. 
106; Georgia R. ete.» Co. v. Hamilton, 
59: Ga. 171. 

Tll.— Milligan y. Miller, 253 Ill. 511, 
97 NE 1054; Frier v. Lowe, 232 
Ill. 622, 83 NE 1083; Haas v. Juul, 
178 Ill. A. 397; Rice v. Gould, 73 Ill. 
A. 538; Beaver v. Danville Shirt Co., 
CO Ws Aw 3:20: 

Ind.—De Pauw Plate Glass Co. v. 
Alexandria, 152 Ind. 443, 52 NE 608; 
Galvin v. Britton, 151 Ind. 1, 49 NE 
1064; Ross v. Thompson, 78 Ind. 90; 
Fletcher y. Holmes, 25 Ind. 458; 
Spencer Commercial Club v. Bart- 
mess, (A.) 123 NE 435; Pape v. Pape, 
(A.) 119 NE 11; Allen v. Powell, 
(A.) 115 NE 96; Roach v. Clark, 28 
Ind. A. 250, 62 NE 634; Stanbrough 
v. Stanbrough, 27 Ind. A. 25, 60 NE 


714. 

Iowa.—Lowell v. Lowell, 170 NW 
811; French v. Northwestern Laun- 
dry, 132 Iowa 81, 107 NW 430; Me- 
Cormick Harvesting Mach. Co. v. 
Perkins, 135 Iowa 64, 110 NW 15; 
Angelie y. Johnson, 51 Iowa 625, 2 
NW 435, 33 AmR 152. 

Ky.—Trimble v. King, 131 Ky. 1, 
114 SW 317, 22 LRANS 880; Lawson 
v. Biller, 88 Ky. 599, 11 SW 602, 11 
KyL 115, 318; Churchill v. Hohn, 
45 SW 498, 20 KyL .200; Doss _ v. 
Kincheloe, 36 SW 1127, 18 Kyl 452; 
Wilson v. Scott, 15 SW 130, 12 KyL 
693. 

La.—Ledoux v. Lavedan, 52 La. 
Ann, 311, 27°S 196; Jones jv.) Jones, 
51 La. Ann. 636, 25 S 368. 

Me.—Fenderson y. Fenderson, 116 
Me. 362, 102 A 69. 

Md.—HEHareckson v. Rogers, 112 Md. 


Kingsbury, 


160, .%55 As513. 
Mich.—Kiowiatkowski v. Duluth 
Superior Dredging Co., 201 Mich. 


251, 167 NW 970; Detroit United R. 
Co. v. Lau, 157 Mich. 537;.122 NW 
Lucas v. Parks, 84 Mich. 202, 
47 NW 550; Ford v. Loomis, 33 
Mich 121. 

Minn.—Bergin v. Blackwood, 141 
Minn. 325, 170 NW 508; Tousley v. 
Board of Education, 39 Minn. 419, 
40 NW 509. . 

Mo.—Zehnder v. Stark, 248 Mo. 39, 
154 SW 92; Price v. Hallett, 138 Mo. 
561, 38 SW 451; Oliver v. Beard, 72 
Mo. A. 181; State v. Staed, 65 Mo. 
A. 487. 

Nev.—Quinn vy. Small,’ 38 Nev. 8, 
143 P 1053. 

N. J.—State v. Jersey City, 40 N. 
J.°L. 483: Atlantic City. Gas, ete:; 
Co. v. Consumers’ Gas,’ ete., Co., 70 
N. J. Eq. 536, 61 A 750, 65 A.A119 
mem; Ruckelshaus v. Borcherling, 54 


' ON. J. Eq. 344, 34 A 977. 


N. Y.—Thompson v. Simpson, 128 
N. Y. 270, 28 NE 627 [aff 13 NYS 
90]; Peo. v. Chapin, 104 N. Y. 96, 10 
NE 141; Trenton Banking Co. v. 
Dunean, 86 N. Y. 221;: Elmhorst. v. 
Maziroff, 176 App. Div. 145, 161 NYS 
1029 [rev 93 Misc. 656, 157 NYS 578]; 
Horton v. Hrie Preserving Co., 90 
App. Div, . 255, 85 NYS °503“[aff 181 
N. Y. 535 mem, 73 NE 1125 mem]; 
Jones v. Duerk, 25. App. Div. 551, 49 
NYS 987; Matter of Public Parks 


[21 C, J.—73] 


ESTOPPEL 


Dept., 60 Hun 576, 14 NYS 347; Mc- 
Allister v. Stumpp, ete., Co., 25 Misc. 
438, 55 NYS 693. é 

N. C.—Burns v. Womble, 131 N. C. 
173, 42 SE 578; Sasser v. Jones, 38 
New. 19. 

N. D.—Johnson vy. Erlandson, 14 
N. D. 518, 105 NW 722. 

Or.—Jakel v. Seeck, 79 Or. 489, 154 
P 424,-155 P 1192. 

Pa.—Little v. Fearon, 252 Pa. 430, 
97 A 578; Livengood v. Hay, 55 Pa. 
Super. 134. : 

Philippine.—Alconaba vy. Abinez, 11 
Philippine 152. 

R. I.—Gaddes v. Pawtucket Sav. 
Inst. 33° R. I. 177; 80 A 415, AnnCas 
1912877407). [cit .Cyc];- Randall.’ v: 
Rhode Island Lumber Co., 20 R. I. 
625, 40 A 763. 


S. C—Anderson y. Dunbar, 105 S. 
C. 416, 90 SE 31. 

S. D.—Gilfillan v. Schaller, 32 S. 
D. 638, 144 NW 188. 

Tenn.—Battle v. Claiborne, 133 
Tenn. 286, 180 SW 584; Dewey v. 


Goodman, 107 Tenn. 244, 64 SW 45; 
Tennessee Coal, ete., R. Co. v. Mc- 
Dowell, 100 Tenn. 565, 47 SW 153; 
Nixon v. Russell, (Ch. A.) 64 SW 
297; Call v. Cozart, (Ch. A.) 48 SW 
312; Hale v. Dykes, (Ch. A.) 42 SW 


64a 
Tex.—Reitzer v. Medina Valley Irr. 
Co. Civ. A.) h53. SWilis80: 
Utah.—Murphy v. Ganey, 23 Utah 
633, 66° P. 190. 


Vt.—Montpelier, ete, R. Co. v. 
Coffrin, 52 Vt. 17. 
Wash.—In re Alfstad, 27 Wash. 


LTS 67 P 593; 
W. Va.—Champ v. Nicholas County 
Ct 720 W.. Va. 475,78 SE 361. 
Wis.—Wisconsin Oak Lumber Co. 
v. Laursen, 126 Wis. 484, 105 NW 
906. : 
yeti emer Bussche y. Alt, 8 Ch. D. 
Can.—Fraser v. Imperial Bank, 47 
Can. S. C. 314, 10 DomLR 232. 
B. C.—MacDonald v. Vancouver 
Bank, 25 DomLR 567. 


Ont.—Re .Shaver, 3 Ch. Chamb. 
CUENCa) 3795 
Que.—Bells’ Asbestos Mines v. 


Kings’ Asbestos Mines, 21 Que. K. B. 
234. 

{a] Reason for rule.—(1) The 
ground on which’this estoppel rests 
is fraud, actual or constructive, on 
the part of the person against whom 
the estoppel is claimed. Tenent v. 
Union Cent. L. Ins. Co., 133 Mo. A. 
345, 112 SW 754. (2) It has been said 
that “if a party has an interest to 
prevent an act being done, and ac- 
quiesces in it so as to induce a rea- 
sonable belief that he consents to it, 
and the position of others is altered 
by their giving of credit to his sin- 
cerity, he has no more right to 
challenge the act to their prejudice 
than he would have had it been done 
by his previous license.” Foster v. 
Shreve, 6 Bush (Ky.) 519, 530 [quot 
Trimble vw. King, 131) Ky! 1,°8, 114 
SW 317, 22 LRANS 880]. 

{b] Rule applied.—(1) Where the 
grantee accepted a deed with knowl- 
edge that it did not contain a cove- 
nant in his favor which he claimed 
was omitted through fraud, and held 
possession for several years, he can- 
not seek to reform the deed on that 
ground. Jakel v. Seeck, 79 Or. 489, 
154 P 424, 155 P 1192. (2) A party 
in whom the equitable title to land 
was vested at the time another ob- 
tained a patent therefor forfeited 
such equitable title by permitting the 
patent to issue to the other person 
without making any objection. Atty.- 
Gen. v. Biggs, 2 Bland (Md.) 262 
note. (3) An assignee of the bid of 
a purchaser at an invalid tax sale 
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estoppel.°® Also no. estoppel arises unless it was 
the duty of the party against whom the estoppel 
was claimed to speak,®® and unless he had the op- 


| who sleeps upon his rights and per- 


mits the comptroller to refund the 


money to other persons claiming as. 


assignees must be deemed to have 
acquiesced in the claims of such as- 
signees or at least to have consented 
by his silence and inaction to the 
dealings of the comptroller with 
them as the lawful assignees of the 
purchaser. Peo. v. Chapin, 104 N. Y. 
96, 10 NE 141. 

{c] Degree of caution necessary. 
—One having a right to property 
must act with that degree of cau- 
tion in making known his claim as 
will prevent others in ignorance of 
such right from innocently making 
advances upon faith of others’ rights. 
If, by this negligence, men acting 
with ordinary prudence have in good 
faith obtained a right to the prop- 
erty, he cannot complain if he should 
be postponed to them. Hughes v. 
McAlister, 15 Mo. 296, 55 AmD 143. 

98. Cal.—Myers v. South Feather 
River Water Co., 14 Cal. 268. 

Ind.—Anderson y. Hubble, 93 Ind. 
570, 47 AmR 394; Allen v. Powell, 
(A.) 115 NE 96. 

Iowa.—Cooper v. Order of Railway 
Conductors of America, 156 Iowa 
481, 137 NW 472; Smith v. Smith, 
133 Iowa 142, 109 NW 196; Gwynn 
v. Turner, 18 Iowa 1. 

i aba AEs lis 


Ky.—Trimble v. King, 
114 SW 317, 22 LRANS 880. 

Mo.—Burk v. Adams, 80 Mo. 504, 
50 AmR 510; Galbreath y. Newton, 
30 Mo. A. 380. 

N. Y.—U. S.’v. Wyngall, 5 Hill 16; 
Giraud v. Giraud, 58 HowPr 175. 

Pa.—Hill v. Epley, 31 Pa. 3381. 

Tenn.—Battle v. Claiborne, 133 
Tenn. 286, 180 SW 584. 

See also Rhodes vy. Cissel, 82 Ark. 
367, 101 SW 758 (where, on the dis- 
appearance of water from a _ non- 
navigable lake, defendant took pos- 
session of the bed, plaintiff, a ri- 
parian owner, was not estopped from 
claiming and suing for it nearly 
seven years later, defendant know- 
ing plaintiff did not know he had 
any interest in the land, and plain- 
tiff having advised against him go- 
ing upon the land, stating that it 
was only a question of time until 
some one would oust him, and that 
plaintiff intended to have everything 
in the lake that belonged to him). 

[a] Acquiescence imports and is 
founded on knowledge and assent.— 
(1) The doctrine is entirely without 
influence unless it- appears that the 
party against whom it was invoked 
was fully aware of his rights, as a 
person cannot acquiesce in a matter 
in respect of which he is ignorant. 
Tennent v. Union Cent. L. Ins. Co., 
133 Mo) <A... 245, 112 SW 754. (2) 
Nor can he be precluded by the doc- 
trine of acquiescence unless pos- 
sessed of full knowledge of all the 
material facts and circumstances at- 
tending the particular transaction in 
respect of which the doctrine is in- 
voked. Tennent v. Union Cent. L. 
Ins. Co., supra. 

99. Ark.—Bradley Lumber Co. v. 
Langford, 109 Ark. 594, 160 SW 866; 
Watson v. Murray, 54 Ark. 499, 16 
SW 293. 

Tll.— Milligan v. Miller, 253 Ill. 511, 
97 NE 1054. 

Ind.—Allen v. Powell, (A.) 115 NE 


96. 

Iowa.—Waterloo, ete, R. Co. v. 
Harris, 180 Iowa 149, 161 NW 69; 
Beechley v. Beechley, 134 Iowa 75, 


108 NW. 762, 120 AmSR 412, 9 
LRANS 955, 13 AnnCas 101. 
Ky.—War Fork Land Co. v. Mar-~ 
cum, 180 Ky. 352, 202 SW 668. 
ass.—Deans v. HBldredge, 217 


Mass 583, 105 NE 449, 
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portunity to speak.+ 


the other to his prejudice.? 


[§ 156] 
Property—(a) In General—aa. 
' Mich.—Sheffield Car Co. v. Con- 
stantine Hydraulic Co., 171 Mich. 


423, 1837 NW 305, AnnCas1914B 984. 
Mont.—Cornish y. Woolverton, 32 
Mont. 456, 81 P 4, 108 AmSR 598. 
N. Y.—Collier v. Miller, 137 N. Y. 
332, 33 NE 374; Matter of Saunders, 
129 App. Div. 406, 113 NYS 251 [rev 
57 Misc. 273, 109 NYS 316]. 
Tex.—Kelvin Lumber, etc., Co. v. 
Copper State Min. Co., (Civ. A.) 203 
SW 68. 
Vt.—Caledonia County Grammar 
School v. Howard, 84 Vt. 1, 77 A 87T. 
1. Sheffield Car Co. v. Constantine 


Hydraulic Co., 171 Mich. 423, 137 
NW 3:05, AnnCas1914B 984. 
2. U. S.—Barrett v. Turn. City 


Power Co., 118 Fed. 861 [aff 126 Fed. 
302, 61 CCA 288]; Coleman v. Pesh- 
tigo Lumber Co., 30 Fed. 317; Die- 
bolt vy. The Chester Hair, 4 Fed. 571. 

Ala.—Martin v. Brown, 74 S 241; 
Donehoo v. Johnson, 120 Ala. 438, 24 


S 888. 

Ark.—Watson y. Murray, 54 Ark. 
499, 16 SW 293. 

Cal.—Newhall v. Hatch, 134 Cal. 


269, 66 P 266, 55 LRA 673, 64 P 250. 
_Colo.—Lower Latham Ditch Co. v. 
Loudon Irr. Canal Co., 27 Colo. 267, 
60 P 629, 83 AmSR 80. 

Fla.—Blackiston v. Smith, 73 Fla. 
25, 73 S 839. 

Ga.—Lumpkin Bank vv. 
County Bank, 20 Ga. A. 1, 
778. 

Ida.—Hailey v. Riley, 14 Ida. 481, 
95 P 686, 17 LRANS 86. 

Tll.— Smith v. Hallenbeck, 231 I1l. 
484, 83 NE 206; Sullivan v. Tichenor, 
179 Ill. 97, 53 NE 561; Peadro v. 
Carriker, 168 Ill. 570, 48 NE 102; 
Tillotson y. Mitchell, 111 Ill. 518. 

Ind.—Carrico y. Shepherd, 26 Ind. 
A. 207, 59 NE 347. 

Iowa.—Waterloo, ete.,’ R. Co. v. 
Harris, 180 Iowa 149, 161 NW 69; 
Levitt v. Brendel, 163 Iowa 67, 144 
NW 19; Tucker v. ‘Stewart, 147 Towa 
294, 126 NW 188; Gwynn v. Turner, 
18 Towa ule 

Kan.—Croasdale v. Hill, 78 Kan. 
140, 96 P 37; Dent v. Smith, 76 Kan. 
SSL, oz 307 {eit Cyc]. 

Ky. —Robertson vy. Robertson, 72 
SW 813, 24 KyL 2020; Hume vy. Mc- 
Nees, 10 Ky. Op. 616; Cummins v. 
.Bullock, 3 Ky. Op. 595. 

Mass. Harman v. Wm. Filene’s 
Sons Co., 121 NE 504; Boston, etc., 
R. v. Reardon, 226 Mass. 286, 115 NE 
408. 


Stewart 
92 SE 


Mich.—Baldwin v. Baldwin, 166 
Mich. 157, 131 NW _ 555; Butler Ae 
Grand Rapids, ete., R. Co.,,85 Mich. 


246, 48 NW 569, 24 AmSR 84; Trues- 
dail v. Ward, 24 Mich. 117. 


Miss.—Davidson vV.. » Plant; 113 
Miss. 482, 74 S 328. 
Mo.—Dameron vy. Jamison, 143 


Mo. 483, 45 SW 258; Ingals v. Fergu- 
son, 138 Mo. 358, 39 SW 801; Bright 
v. Miller, 95 Mo. A, 270, 68 SW 1061. 

Mont.—Cornish vy. Woolverton, 32 
Mont. 456, 81 P 4, 108 AmSR 598; 
Griswold v. Boley, 1 Mont. 545. 

N. H.—Langdell v. Eastern Basket, 
CTC COMMS aN des Oph ta ASE OR 
Watkins v. Peck, 13 N. H. 360, 40 
AmD 156. 

N. J.—Philhower v. Todd, 11 N. 
Jie 4: 312. 

Y.—More v. New York Bowery 
F. ier Cosel s0 Nit Yec537,"29) INE 
757 [rev 55 Hun 540, 10 NYS 44]; 
Thompson v. Simpson, 128 N. Y. 270, 
28 NE 627 [aff 13 NYS 90]; Hutch- 
ins v. Hebbard, 34 N. Y. 24; Car- 
penter v. Stilwell, 11 N. Y. 61 [rev 


And it is further necessary 
that his silence or passive conduct actually misled 
There can be no estop- 
pel where the party claiming it was fully cognizant 
that he was invading the rights of aiiother.® 

(2) Permitting Sale or Mortgage of 
Real Property— 


ESTOPPEL 


12 Barb. 1281; Goldschmid, v. New 
York, 14 App. Div. 135, 43 NYS 447; 
Chapman v. Syracuse Rapid Transit 
R. Co.; 25 Mise.<626, 56 NYS 250; 
Giraud v. Giraud, 58 HowPr 175. 


Or.—Depot Realty Syndicate  v. 
Enterprise Brewing Co., 87 Or. 560, 
PLP e223. 701 Pee oes 

Pa.—Lehman vy. Murtoff, 7 Pa. 
Super. 485. : 

Tenn.—Battle v. Claiborne, 133 
Tenn.’ 286, 180’ SW 584; Borches v. 


Arbuckle, 111 Tenn. 498, 78 SW 266. 

Tex.—Soell v. Hadden, 85 Tex. 182, 
LS) “SW 1087s) “Kansasi MCity,t etes 
R: Co: varnLatham (Cive tA.).-182\ SW 
717; Huff v. Maroney, 23 Tex. Civ. 
A. 465, 56 SW 754; Stanger v. Dor- 
sey, 22 Tex. Civ. Ai 573, 55° Sw 129; 
Neal v. Minor, (Civ. A.) 26 SW 882; 
Wilderman y. Harrington, 2 Tex. A. 
Civ. Cas. § 820. 

Utah.—Kimball v. 19 
Utah 16%, 56 PET 32 

Vt.—Caledonia Co. Grammar School 
Val PHoward, ¢84) Wtyed)) 7 UAC 877: 
Royce v. Carpenter, 80 Vt. 37, 66 A 


Salisbury, 


8§8. 

Va.—Brooks v. Clintsman, 98 SE 
742; Chesapeake, ete, R. Co. v. 
Walker, 100 Va. 69, 40 SE 633, 914; 
Jameson vy. Rixey, 94 Va. 342, 26 
SE 861. 
tacoma v. Coté, 21 Que. K. B. 

3. Heimer v. Yates, (Tex. Commn. 


A.) 210 SW 680; Carroll-Cross Coai 
Co. v. Abrams Creek Coal, etc., Co., 
CW. ae) 98 SE 148. 

4. S.—Close v. Glenwood Ceme- 
tery, 107 U. S. 466, 2 SCt 267; Kirk 
v. Hamilton, 102 U. 8. 68, 26 "L. ed, 
79; Baker vy. Humphrey, 101 U. S. 
494, 25 L. ed. 1065; Hstep v. Kent- 
land Coal, ete., Co., 289 Fed. 617, 
152 CCA 451; The Sarah Ann, 21 F. 
Cas. No. 12,342, 2 Sumn.. 206; Shap- 
leyrrsv.) Rangeley,« 2160 Cas. /No. 
12,707, 1 Woodb. & M. 2138. 

‘Ala, —Birmingham Securities Co. v. 
Hodges, 193 Ala. 197, 68 S 980 [eit 
Cyc]; Wells v. American Mortg. Co., 
109 Ala. 430,:.20 S 136;. Steele v. 
Adams, 21 Ala. 534. But compare 
Bishop vy. Blair, 36 Ala. 80 (where 
it was held that, if acts of the 
character under consideration con- 
stitute an estoppel in pais, this 
question is not decided, as such es- 
toppel can only be invoked in equity 
and does not confer on the purchaser 
any higher legal title than he had 
first owned). 

48 Ark. 409, 


Ark.— Gill v. Hardin, 
3 SW 519; Trapnall v. "Burton, 24 
Ark. 371; Shall v. Biscoe, 18. Ark. 
142; Ryburn vy. Pryor, 14 "Ark, 505; 
Danley v. Rector, 10 Ark. 211, 50 
AmD $242. 

Cal:—Blood v. La Serena Land, 
etes Co,Prl34h Cal. sbi 66. Pasi 
Meley vy. Collins, 41 Cal. 663, 10 AmR 


279; Snodgrass v. Ricketts, 13 Cal. 
359; McGarrity v. Byington, 12 Cal. 
426; Bryan vy. Ramirez, 8 Cal. 461, 


68 AmD 840; Goldeffroy v. Caldwell, 
2 Cal. 489, 56 AmD 860. 

Colo.—Green v. Hulse, 57 Colo. 
238, 142 P 416; Yates v. Hurd, 8 Colo. 
343, 8 P 575; Patterson v. Hitchcock, 
3 Colo. 533. 

Conn.—Whitaker vy. Williams, 20 
Conn. 98. 

Fla.—Hagan y. Ellis, 39 Fla. 463, 
22 S 727, 68: AmSR. 167. 

Ga.—Georgia Pac. R. Co. v. Strick- 
land, 80 Ga. 776, 6 SE 27, 12 AmSR 
282; Iverson vy. Saulsbury, 65 Ga. 
724; Georgia R., ete., Co. v. Hamilton, 
59 Ga. 171; Pool v. Lewis, 41 Ga. 


(aa) In General. 
stands by and sees a third person selling or mort- 
gaging it under claim of title without asserting his 
own title or giving the purchaser or mortgagee. any 
notice thereof is estopped, as against such pur- 
chaser or mortgagee, from afterward asserting his 
title.* And although title does not pass under these 


[§§ 155-156 


An owner of property who 


162, 5 AmR 526; Burton v. Black, 32 
Ga. 53; Burkhalter vy. Edwards, 16 
Ga. 5938, 60 AmD 744; Allen v. Lott- 
Lewis Co., 8 Ga. A, 313, 68 SH 1073. 

. Hawaii—Peabody v. Damon, 16 
Hawaii 447. 

Ill—Whalen y. Schneider, 281 Ill. 
557, 118 NE 41; Maring v. Meeker, 
263) Tll3#136): 105 N31; - Clark sv; 
Harper, 215 Ill. 24, 74 NE 61; Sutter 
v. Rose, 169 Ill. 66, 48 NE 411 [aff 
64 Ill. A. 263]; Whipple v. Whipple, 
109 Ill. 418; Walker v. Walker, 42 
Ill. 311, 89 AmD 445; Mills v. Graves, 
38 Ill. 455, 87 AmD 314; Doan v. 
Manzey, 33 Ill. 227; Cochran y. Har- 
row, 22 Ill. 345. 

Ind.—Anderson v. Hubble, 93 Ind. 
570, 47 AmR 394; Fletcher v. 
Holmes, 25 Ind. 458; Junction R. Co. 
v. Harpold, 19 Ind. 347; Hunt v. 
Coon, 9 Ind. 587; Gatling v. Rod- 
man, 6 Ind. 289; Spencer Commercial 
Club v. Bartmess, (A.) 123 NE 435; 
Guynn v. Wabash County Loan, etc., 
Co:/53 Andi A. 39177102 NE 7332 

Iowa.—Helwig v. Fogelsong, 166 
Iowa 715, 148 NW 990; Chicago, ete., 
R. Co. v. Des Moines Union R. Co., 
144 NW 54; Hart v. Mt. Pleasant 
Park Stock Co., 97 Iowa 353, 66 
NW 190; McPherson y. Berry, 92 
Iowa 64, 60 NW 241; Jordan v. 
Brown, 56 Iowa 281, 9 NW _ 200; 
Foster v. Bigelow, 24 Iowa 379. 

Kan.—Gray -v. Crockett, 35 Kan. 
665° 1On/P 9452,.° 35 2 Kian. 686 pele 
129; Knaggs v. Mastin, 9 Kan. 532. 

Ky.—Wells v. Derrickson, 184 Ky. 
384,.211 SW 773; Hampton v. France, 
32 SW 950, 33 SW 826, a KyL 980; 
Louisville, ete., R. Co. 'Taylor, 96 
Ky. 241, 28 SW 666, 16 KyL 579; 
Cocanougher v. Green, 93 Ky. 519, 26 
Sw 542, 14 KyL 507; Bowen v. 
Stone, 13 SW 361, 11 Kyl 944; Rusk 
v. Featon, 14 Bush 490, 28 AmR 413; 
Morris v. Shannon, 12 Bush 89; Sale 
v. Crutchfield, 8 Bush 635; Foster v. 
Shreve, 6 Bush 519; Davis v. Tringle, 
8 B. Mon. 539; Ringo v. Barber, 6 


B. Mon. 514; Brothers y. Porter, 6 
B. Mon. 106; Louisville v. U. S. 
Bank, 3 B. Mon. 138; Lawson  v. 


Biller, 10 KyL 80; Jarvis v. Satter- 


-white, 11 Ky. Op. 167; Laney v. Pase, 


7 Ky Op. 587; Jackson v. Dunean, 5 
Ky Op. 690; Hackley v. Collings, 1 
Ky. Op. 593 


La.—Gallagher v. Conner, 138 La. — 


633, 70 S 539 [cit Cyc]; Lippmins v. 
McCranie, 30 La. Ann. 1251; Gayoso 
v. Delaroderie, 9 La. ‘Ann. 278; 
Blanchard y. Allain, 5 La. Ann. 367, 
52 AmD 594; Thomson v. Mylne, 11 
Rob. 349; Marsh v. Smith, 5 Rob. 
518; Beach v. McDonough, 5 Rob. 
352; Cook v. West, 3 Rob. 331. 
Me.—Martin v. Maine Cent. R. Co,, 
83 Me. 100, 21,A 740; Hill v. Mc- 


Nichol, 80 Me. 209, 138 A 883; Chap- 
man v. Pingree, 67 Me. 198; Mat- 
thews v. Light, 32 Me. 305; 
Rangeley v.: Spring, 21 Me. 130; 
Colby v. Norton, 19 Me. 412; Hatch 
v. Kimball, 16 Me. 146. 

Md.—Funk v. Newcomer, 10 Md. 


301; Doub v. Mason, 2 Md. 380; Doub 
v. Barnes, 1 Ma. Ch. 127. 


Mass.—Snow v. Hutchins, 160 
Mass. 111, 35 NE 315. © 
Mich.—Burt v. Mason, 97 Mich. 


127, 56 NW 365; Morse v. Byam, 55 
Mich. 594, 22 NW 54. 

Minn.—Coursolle v. Weyerhauser, 
69 Minn. 328, 72 NW 697; Brown v. 
Union Depot St. R., etc., Co., 65 Minn. 
508, 68 NW 107. 


Miss.—Watson v. Vinson, 108 Miss. 


600, 67 S 61; Vicksburg, ete., R. :Cox 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 


court of equity.® 


‘Neufville, 2 S. C. Eq. 294. 


McDowell, 


——- r 
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_ circumstances, a conveyance will be decreed by a 
Especially is the rule applicable 
where the party against whom the estoppel is 
claimed, in addition to standing by, took part in 


making the sale.® 
[§ 157] (bb) 


v. Barrett, 67° Miss. 579, 7 S 549; 
Hafter v. Strange, 65 Miss. 323, 3 
S 190, 7 AmSR 659; Nixon v. Carco, 
28 Miss. 414; Dickson v. Green, 24 
Miss. 612. 
Mo.—Himmelberger-Harrison Lum- 
ber Co. v. Craig, 154 SW 73; Waters 
v. Hubbard, 117 SW 1112; Hubbard 
Vv. Slayens,; 218. Mo. 598, 117, SW 
1104; Guffey v. O’Reiley, 88 Mo. 418, 
57 AmR 424; Skinner y. Stouse, 4 


-Mo. 93. 


Nebr.—Staats v. Wilson, 76 Nebr. 
204, 107 NW 230, 109 NW 379, 124 
AmSR 806; Schade vy. Bessinger, 3 
Nebr. 140. 

Nev.—Simpson y. Harris, 21 Nev. 
353, 31 P 1009. 

N. H.—Stevens v. Dennett, 51 N. 
H. 324; Corbett v. Norcross, 35 N. H. 
99; Thompson y. Sanborn, 11 N. H. 
201, 35 AmD 490. 

N. J.—Northrup v. Ackerman, 84 
N, Jes Hg.+ 117, 92, A+ 909% Kelley » iv. 
Repetto, 62 N. J..Eq. 246, 49 A 429; 
Briskerhoff v. Briskerhoff, 23 N. J. 
Eq. 477; Crawford v. Bertholf, 1 
N. J. Hq. 458. 

N. Y.—Brookhaven v. Smith, 118 
N. Y. 634, 23 NE 1002, 7 LRA 755; 
Brown v. Bowen, 30 N. Y. 519, 86 
AmD 406; Champlin v. Stoddard, 30 
Hun 300; Carpenter v. O’Dougherty, 
67 Barb. 397; Cornell v. Masten, 35 
Barb. 157; Tilton v. Nelson, 27 Barb. 
595; Cheeney v. Arnold, 18 Barb. 434 
[aff 15 N. Y. 345, 69’ AmD 609]; 


‘Dennison v. Ely, 1 Barb. 610; Duffy, 


v. Work, 59 N. Y. Super. 592, 15 NYS 
148; Rider v. Union India Rubber Co., 
APEN GS SVisiuStper sy) 1694-— “wallism. v. 
McKinnon, 37 Mise. 386, 75 NYS 
770; Niven v. Belknap, 2 Johns. 573; 
Storrs v. Barker, 6 Johns. Ch. 166, 
10 AmD 316; Lee v. Porter, 5 Johns. 
Ch. 268; Wendell v. Van Rensselaer, 
1 Johns. Ch. 344. 

N. C—Battery Park Bank vy. 
Western North Carolina Bank, 138 
N. C. 467, 50 SE 848; Shattuck v. 
Cauley, 119 N. C. 292, 25 SE 872; 
Morris v. Herndon, 113 N. C. 236, 18 
SE 203; Womble v. Leach, 83 N. C. 
84; Sherrill v. Sherrill, 73 N.C. 8; 
Gill v. Denton, 71 N. C. 341; Mason 
v. Williams, 66 N. C. 564; Black- 
wood v. Jones, 57 N. C. 54; Saunder- 
son v. Ballance, 55 N. C. 322, 47 


AmD 218; Brame v. Brame, 55 N. C., 
‘280. 


N. D.—Branthover v. Monarch El. 
Co., 33 N. D. 346, 156 NW 927, 929 
eit Cyc]. 
Lid teckaneh vy. Davis, 56 Okl. 
483,155 P 1170. 

Or.—Haun v. Martin, 48 Or, 304, 
86 P 371. 
' Pa.—Schlegel v. Herbein, 174 Pa. 
504, 34 A 118; Moreland v. H. C. 
Frich Coke Co., 170 Pa. 33, 32 A 634; 
Tageart’s App., 99 Pa. 627; Chapman 


v. Chapman, 59 Pa. 219; Maple v. 
Kussart, 53 Pa. 348, 91 AmD 214; 
Hills v. Epley, 31 Pa. 334; Beau- 


pland v. McKeen, 28 Pa. 124, 70 AmD 
115; Carr v. Wallace, 7 Watts 394. 
Philippine—Hernaez v. Hernaez, 
32. Philippine 214. 
Porto Rico.—Rivera v. Puente, 3 
Porto Rico Fed. 293. 
“R. I—Gaddes v. Pawtucket Sav. 
LnStsy S83) rte Pie UT S0ms Aw 2415, 
nnCasi912B F 
ae C.—Anderson vy. Dunbar, 105 S. 
Cc. 416, 90 SE 31; Marines v. Goblet, 
31 S. C. 153, 9 SE 803; Skirving v. 


Ss. D—Farr v. Semmler, 24 S. D. 
290, 123 NW 835; Shelby v. Bowden, 
1G2'S:0D, 001,794 NAb aN veep! 

| ~—Tennessee Coal, etc., weve 
“ae 100 Tenn. 565, SW 


Elements of Liability. To con- 
stitute an estoppel of the, character under consid- 


‘Moody v. Bonham, 


ESTOPPEL 


estopped.§ 


153; eGates v. Card, 93 Tenn. 334, 24 
SW 486; Keys vy. Keys, 11 Heisk. 
425; Morris v. Moore, 11 Humphr. 
433; Henderson y. Overton, 2 Yerg. 
394, 24 AmD 492; Hale v. Morgan, 
(Ch. A.) 638 SW. 506; Schmitton v. 
McFall, (Ch. A.) 39 SW 886. 

Tex.—Hardeman vy. Maud, 78 Tex. 
84, 14 SW 287; Stanley v. Epperson, 
45 Tex. 644; Luter v. Rose, 20 Tex. 
639; Dowdy v. Furtner, (Civ. A.) 
198 SW 647; Wright Bros. v. Leonard, 
(Civ. A.) 183 SW 780, 782 [quot Cyc]; 
(Civ. A.) 178 SW 
1020; Ford v. Warner, (Civ. A.) 176 
SW 885; Moore v. Tarrant Co. Agri- 
cuitural, ete Assoc. (Civ... A.) i 31 
SW 709. But compare Bragg v. 
Lockhart, 11 Tex. 160 (holding that 
the facts that plaintiff acquiesced in 
the purchase by defendant, setting 
up no claim for himself, and that 
those under whom plaintiff claims, 
so far as appears, made no preten- 
sions to the land in dispute, are cir- 
cumstances which militate against 
the equity of plaintiff’s claim, but 
they are not of a character to de- 
feat his legal rights). 

Utah.—Allen vy. Cannon, 8 Utah 
8, 28 P 868. 

Vt.—Fairhaven First Nat. Bank v. 
Hammond, 51 Vt. 203; Cady v. Owen, 
34 Vt. 598; Ivers v. Chandler, 1 D. 
Chipm. 48. 

Va.—Engle v. Burns, 5 Call (7. Va.) 
463, 2 AmD 593. 

Wash.—Hayden y. Zerbst, 49 Wash. 
1038, 94 P 909; Roeder v. Fouts, 5 
Wash. 135; ‘31 P 432. 

W. Va.—Stone y. Tyree, 30 W. Va. 
687, 5 SE 878. 

Wis.—Wetutzke v. Wetutzke, 158 
Wis. 305, 148 NW 1088; Vilas v. 
Mason, 25 Wis. 310; Weisbrod v. 
Chicago, etce., R. Co., 21 Wis. 602. 

Ont.—Robinson v. Cook, 6 Ont. 590; 
Re Shaver, 3 Ch. Chamb. (U. C.) 379; 
Bell v. Walker, 20 Grant Ch. (U. C.) 
558; Boyle v. Arnold, 16 Grant Ch. 
CUE yb 0 Ts SLedry vil" Rosen) 20 
Grant Ch. (U. C.) 346; Boys v. Wood, 
30F SU. CO. Ot br 4006 Era penn yeu, Vi 
Pennock, 33 U. C. Q. B. 229; Nelson 
Vei@oole elon iste ne nae ee. 

‘Tt is well established that an 
estate in land may be virtually 
transferred from one man to another 
without a writing ... by the failure 
of the owner to give notice of his 
title to the purchaser under cir- 
cumstances where the omission 
operates as a fraud.” Kirk v. Ham- 
TLOM OC SOS. cial AO mae Oen Co 
[quot with appr Hubbard vy, Slavens, 
218 Mo. 598, 620, 117 SW 1104]. 

[a] “The leading idea is that a 
person shall not do, or omit to do, 
anything regarding his rights, which 
if taken advantage of by him, would 
work a fraud upon another; but, 
in this as in all other cases involv- 
ing fraud, the exact limits and 
boundaries of fraudulent conduct, 
are left undefined, to be applied by 
the Chancellor to the facts before 
him. There are no cases that seem 
to require the equitable owner of 
property to be active in seeking one 
about to take the legal title, for the 
purpose of advising him against it. 
He must see to it, at his peril, that 
by some mode which courts of equity 
recognize as sufficient, notice of his 
equity be given to all the world; or 
that such. particular. notice be 
brought home to the purchaser as 
should put him upon it until in- 
quiries be made, upon which there 
would devolve upon him the further 
duty of full, frank and explicit ex- 
planation. Men are not required to 
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eration it is necessary that the subject matter of 
the sale or mortgage be something in which the in- 
terest of the party sought to be estopped is direct 
and immediate.‘ 
est on which his own is dependent he cannot be 
Also an owner of property which an- 
other has assumed to eonvey without authority is 


If there is an intermediate inter- 


be clamorous in asserting their 
rights; nor to be active in seeking 
others about to deal concerning 
them, in order to prevent antici- 
pated mischief. To stand by and see 
a sale to an innocent purchaser 


would be, however, a breach of moral 
duty, unless the owner meant to 
abide by it.” Jowers v. Phelps, 33 
Ark. 465, 468. 

([b] A person who has title by 
adverse possession is estopped from 
asserting it, if he stands by and 
allows another to change his posi- 
tion, to his injury, on the faith of 
a conveyance from the owner of the 
paper title. McDiarmid vy. Hughes, 
16 Ont. 570. 

{c] Grantee under gift.—One who 
Was present at the sale of coal under 
the surface, and made no objection 
thereto, nor protested against its 
being mined for seventeen years, is 
estopped to claim title to the coal 
as against the grantee under an 
alleged gift. Moreland v. H. C. Frick 
Coke Co., 170. Pa. 33, 32 A 634. 

[dq] A mere appraiser, serving 
gratuitously for the benefit of others, 
will not be allowed to suffer by 
reason of an innocent mistake re- 
specting the description of land, and 
he can be estopped only in a case 
where fraud or gross negligence is 
proved. Gum y. Equitable Trust Co., 
11 F. Cas. No. 5,867, 1 McCrary 51. 

{e] Merely knowing of a mort- 
gage at the time of’ its execution 
will not create an estoppel. Brown 
v. Bolt, 116 Mich. 52, 74 NW 295. 

(f{] The fact that a party wrote 
the deed under which another claims 
will not estop him from showing 
that there was no_ consideration 
therefor. Jamison v. Bagot, 106 Mo. 
240, 16 SW 697. 

(g] Where a person who holds a 
contract of purchase of land stands 
by and sees another purchase thé 
same land from his vendor, paying 
his own money therefor, and fails 
to inake known any claim in respect 
to the land, he will be estopped from 
afterward claiming that the second 
purchaser bought for his’ benefit. 
Baehr v. Wolf, 59 Ill. 470. 

{h] Extent of estoppel.Acquies- 
cence, and uniting in a conveyance, 
by one having a contingent interest 
in the land, will not estop him from 
asserting his claim against another 
who bought without his encourage- 
ment other lands in which he had a 
like interest. Sale vy. Crutchfield, 8 
Bush (Ky.) 636. 

5. Kirk v. Hamilton, 102 U. S. 68, 
267 T., eds 79. 

Rivera v: Puente, 3 Porto Rico 
Fed. 393. 
7. Marquart vy. Bradford, 43 Cal. 


526; Gallagher v. Conner, 138 La. 
633, 650, 70 S 5389 [cit Cyc]; Wat- 
kins v. Peck, 13 N. H. 360, 40 AmD 


156; Genobles v. West, 23 S. C. 154. 
See Sullivan v. Moore, 84 S. GC. 426, 
65 SE 108 [reh den 66 SE 561] (the 
fact that plaintiff, whose deed con- 
veying a life estate was on record, 
knew that deeds were made by her 
grantee and subsequent grantees, and 
the possession changed from time 
to time, did not impose upon her the 
duty to warn those who were making 
and receiving the deeds and entering 
into possession under them that the 
conveyances and possession could not 
extend beyond the life estate, so as 
to estop plaintiff, on failure so to 
do, from claiming the reversion). See 
also cases infra this section. 

8. Watkins v. Peck, 13 N. H. 360, 
40 AmD 156, 
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not precluded by mere silence from subsequently 
claiming it.° It is indispensable that the party to 
be concluded should have been fully apprised of 
his title or interest,t° that he should have knowl- 
edge of the sale of transfer 1 or of facts sufficient 
to put him on notice thereof.1? He should know 
that his land or interest is the subject of the sale 
or transfer.1° It is not enough that he has notice 
that another is proposing to sell his property, and 
that he afterward does sell it.‘ Nevertheless, the 
phrase»‘‘stands by,’’ within the equitable principle 
that one is estopped to claim title to land which, 
while standing by, he has permitted another to 
mortgage or sell, does not necessarily mean actual 
presence, but implies knowledge under such circum- 
stances as render it the duty of the possessor to 
communicate it.1° It is essential that the party 
claiming the estoppel should be ignorant of the title 
or interest of the party against. whom the estoppel 
is claimed.t® No estoppel arises in favor of one 


9. Thompson vy. Simpson, 128 N. 


ESTOPPEL 


| from asserting his title thereto, mere- 


[§§ 157-158 


/ 

having actual knowledge of the adverse title or in- 
terest,17 where the party against whom the estoppel 
is claimed was in possession of the land at the time 
of the conveyance,*® or where the party claiming 
the estoppel is bound with constructive notice by 
the public records.1® One. who owns land, and is 
either in possession of it, or holds it by a registered 
deed, is under no obligation to give notice of his 
title to one who proposes to purchase from an- 
other.2° So in accordance with the general rules 
governing estoppel in pais,?! it is essential that the 
party setting up the estoppel should have relied on 
the conduct of the party against whom the estoppel 
is claimed,?? and that by reason thereof he was in- 
duced to purchase or take a mortgage of the land.?4 

[§ 158] bb. Personal Property. Where one 
who owns or has an interest in personal property, 
with full knowledge of his rights, suffers another 
to deal with it as his own by selling or pledging it, 
or otherwise disposing of it, he will be estopped 


52 Tex. Civ. A. 205, 114 SW 


Y. 270, 28 NE 627 [aff 13 NYS 90]. 
See also supra § 154. 

10. Conn.—Whitaker v. Williams, 
20 Conn. 98. 

Ind.—Junction R. Co. 
19 Ind. 347. 

Ky.—Burnett v. Miller, 174 Ky. 91, 
191 SW 659; Ford Lumber, etc., Co. 
v. Cress, 132 Ky. 317, 116 SW 710; 


_v. Harpold, 


Ringo v. Warder, 6 B. Mon. 514. 
Miss.—Watson v. Vinson, 108 Miss. 
Mo.—Starr v. Kisner, 

117 SW 1129; Starr v. Bartz, 219 Mo. 
N. H.—Odlin y. Gove, 41 N. H. 465, 

77 AmD 773. 

v. Beck, .(Ch.) 

52 A. 353. 

N. C.—Holmes v. Crowell, 73 N. 2 

351. d 
Tenn.—Morris y. Moore, 11 Humphr. 
Tex.—Page v. Arnim, 

Pierce v. Texas Rice Dev. Co., 52 
{a] Thus (1) the silence of chil- 

to the land as heirs of their mother 

does not estop them from asserting 
deeds of trust given by their father. 

Watson v. Vinson, 108 Miss. 600, 67 S 

of land during negotiations therefor 

between third persons, he at the time 
previously sold, does not estop him 
from asserting title ten years later. 


600, 67 S 61. 9 

219 Mo. 64, 
47, 117 SW_1125. 

N. J.—Staunwood 
(of 

613; Devereux .v. Burgwyn, 40 N. 
433. 

29 Tex. 53; 
Tex. Civ. A. 205, 114 SW 8657. 
_dren who did not know of their claim 
such claim against grantees under 
61. (2) The silence of the owner 
supposing that his interest had been 
Frederick y. Missouri River, etc., 


Co., 82 Mo. 402. 
11. Ga.—Becker v. Donalson, 133 
Ga. 864, 67 SE 92. 


Ky.—Fields v. Couch, 169 Ky. 554, 
184 SW 894. 

Mo.—Starr 219 Mo. 47, 
117 SW 1125. 

N. H.—Great Falls Co. y. Worster, 
15 N. H. 412; Watkins yv.. Peck, 13 
N. H. 360, 40 AmD 156. 

12. Northrup v. Ackerman, 84 N. 
Jeers, 24 FARI0S" 

13. Fields v. Couch, 169 Ky. 554, 
184 SW 894. 

[a] Thus where part of a tract 
of land mortgaged belonged to the 
son of the mortgagor, the fact that 
he was present when the mortgage 
was executed does not estop him 
from claiming his land as against 
the purchaser at the foreclosure sale, 
it appearing that he could neither 
read nor write, and did not know that 
his land was included. Milby v. 
Akridge, 59 SW 18, 22 KyL 867. 

14. Watkins v. Peck, 13 N. H. 360, 
40 AmD 156. See also Stanger v. 
Dorsey, 22. Tex. Civ. A. 573, 55 SW 
129 (an owner of property in his 
actual. possession is not estopped 


v. Bartz, 


ly because he fails to seek out per- 
sons that he may have good reason 
to believe are about to purchase the 


same, in order to give them notice of 
his title). 
15. Gatling v. Rodman, 6 Ind. 


289; Gaddes v. Pawtucket Sav. Inst., 
338 R. I. 177, 80 A 415, AnnCas1912B 
Sule McArthur y. Hgleson, 3 Ont. A. 
77. 

16. Ark.—Waits v. Moore, 89 Ark. 
AD DAS” SWE 93a. 

Ga.—Stonecipher y. Kear, 131 Ga. 
688, 63 SH 215, 127 AmSR 248; Car- 


roll v. Turner, 54 Ga, 177; Brown v. 
Tucker, 47 Ga. 485. 

ign 365, 
17 NE 780. 

3 ‘ Martin, 158 Ky. 

124, 164 SW 369 [cit Cyc]. 

Md.—Tongue v. Nutwell, 17 Md. 
212, 79 AmD 649. 

N. H.—Odlin vy. Gove, 41 N. H. 465, 


77 AmD 773. 

N. Y.—Driscoll v. Brooklyn Union 
Bk, Cos-.42 -Mise;, 120, 85. NYS.)535 
{aff 95 App. Div. 146, $8 NYS 745]. 

Or.—Haun._ v. Martin, 48 Or. 304, 
86 P 371; Whiteaker vy. Belt, 25 Or. 
490, 36 P 5384, 

Tex.—Burleson y. Burleson, 28 Tex. 
383. 

fa] Equal means of knowledge.— 
Standing by at a sale, without ob- 
jection, does not amount to an estop- 
pel, where the title depends on the 
construction of a will, the existence 
of which is known to both parties, 
although both suppose that by force 
of it the title passes by the sale. 
Tongue v. Nutwell, 17 Md. 212, 79 
AmD 649. 

{[b] Reason for rule.—If he was 
not ignorant of such title or inter- 
est, or, being put upon inquiry, the 
means of knowledge being within his 
reach, if he failed to use reasonable 
diligence to ascertain the truth, he 
has no cause to complain. Odlin y. 
Gove, 41 N. H. 465, 77 AmD 773. 

Tt Carroll Va nCunber tos Garewdiae: 
New Domain Oil, ete., Co. v. Gaffney 
Git iGO we oa key e 792. 121. SW 699. 

18. Pierce v. Texas Rice Dev. Co., 
De Dex: Oly VAY 200m ella Sire Sold 
(where it was said that one who buys 
jJand in the pcssession of another 
from a person other than the party 
in possession will not be heard to 
say that he did not know of the claim 
of the party in possession). 

19.. Ark.—Watts v. Moore, 89 Ark. 
19) TVS Sw 934: 


Tli—Thor v. Oleson, 125 Ill. 365, 
17 NE 780. 

Ky.—Snyder v. Vinson, 167 Ky. 
332, 180 SW 774; Ford v. Warner, 
176 SW 885, 

Mont.—Yellowstone Nat. Bank vy. 


McCullough, 51 Mont. 590, 154 P 919. 
Tex.—Pierce v. Texas Rice Dev. 


Cos, 
857. 

See also supra § 131. 

{a] “The very purpose of the re-« 
cording statutes is to require the 
Owners or incumbrancers of. real 
property to give notice of their 
rights, by recording the evidence of 
them. When they have done so, 
they have done all that can be re- 
quired of them, and may thereafter 
preserve silence, even though they 
know that others are about.” Yel- 
lowstone Nat. Bank vy. a ea as 
51, Mont. 590, 602, 154. P 91 

20. Waits v. Moore, 89 yee 19, 115 
SW. 931; Yellowstone Nat. Bank Vv. 
McCullough, 51 Mont. 590, 154 P 
919; Pierce vy. Texas Rice Dev. Co., 52 
Tex, Civ. A. 205, 114°SW 85% 

21. See supra 8§ 130, 134. 

22. Ark.—Patty v. Goolsby, 51 Ark. 
61, 9 SW 846. 

Ga.—Cain v. Busby, 30 Ga. 714. 


Iowa.—Wallace v. Wallace, 137 
Iowa 169, 114 NW 913. 
Ky.—Farra v. Adams, 12 Bush 


515. 

Miss.—Myers vy. Viverett, 110 Miss. 
334, 70 S 449; Chew vy. Calvert, 1 
Miss. 54, 

Mo.—Starr v. Kisner, 219 Mo. 64, 
117 SW 1129; Starr v. Bartz, 219 Mo. 
47, 117 SW 1125. 
ee H.—Jenness y. Berry, 17.N. H. 

Or.—Haun vy. Martin, 48 Or. 304, 
SO dks Hole 

S. D.—Bliss v. Waterbury, 27 S. 
D. YEZ9>—13 NW V3i. 

Tenn.—Mays v. Wherry, 3 Tenn. 
Ch. 289. 

Tex.—Pierce y. Texas Rice Dev. Co., 
52 Tex, Civ. A. 205, 114 SW 857. 

[a] Mere knowledge by the owner 
of land that the purchaser at a void 
execution sale has sold to a third 
person, and silence, without any dec- 
laration or act actually influencing 
the conduct of the other party, will 
not estop the owner to assert his 


rights. Mays y. Wherry, 8 Tenn. 
Ch. 80. 
[b] Presumption as to reliance.— 


As regards estoppel of one not as- 
serting a claim against property be- 
ing sold,a presumption of reliance on 
his silence arises from the purchaser 
paying the full value of the property, 
Helwig v. Fogelsong, 166 Iowa 715, 
148 NW 990. 

23. Ga.—-Becker v.. Donalson, 133 
Ga. 864, 67 SE 92. 


Iowa.—Waterloo, ete, R. Co. vy. 
Harris, 180 Iowa 149, 161 NW 69. 
Ky.—Roberts v. Martin, 158 Ky. 


124, 164 SW 369. 
Mo.—Starr v. Kisner, 219 Mo. 64, 

117 SW 1129; Starr v. Bartz, 219 Mo. 

47, 117 SW 1125. 
N. H.—Odlin Vv. 4 INS 


Gove, 
465, 77 AmD 7738. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


—— 


. 


§ 158] 


to assert his title or right as against a third person 
who has acted on the faith of and been misled by 
Actual presence of the owner 
at the time of the sale is not indispensable.2*> And 
in the application of the rule it is of no consequence 
that there was no actual intention to mislead or in- 
However, in order to work an es- 
toppel the acquiescence must have been with full 
knowledge of all the material facts and cireum- 
stances attending the particular transaction in re- 
spect of which the doctrine is invoked.27 
sential that the party against whom the estoppel is 


his aequiescence.?4 


jure anyone.?® 


Or.—Haun v. Martin, 48 Or. 304, 
86 P 371; Page v. Smith, 13 Or. 410, 
LOY P833. 

24. U. S.—Lacombe v. Forstall, 
123 U. S. 562, 8 SCt 247, 31 L. ed. 255; 
Alabama Iron, ete., Co. v. Anniston 
Tess, Wh. Co.novabHed., 26516.CCA 2429. 
Empire State Nail Co. v. Faulkner, 55 
Fed. 819; Gilmer v. Billings, 55 Fed. 
775 [rev on other grounds 60 Fed. 
332, 8 CCA 645]; Hartje v. Vuleanized 
Fibre Co., 44 Fed. 648; Detweiler 
v. Voege, 8 Fed. 600, 19 Blatechf, 482; 
In re Binford, 3 F. Cas. No. 1,411a, 
o Hughes 304 [rev 3 F. Cas. No. 
1,411, 3 Hughes 295]. 

Ala.—Howard vy. Coleman, 36 Ala. 
721; Harrison v. Pool, 16 Ala. 167; 
Butler v. O’Brien, 5 Ala. 316. 

Cal.—Carpy v. Dowdell, 115 Cal. 
CTU APC 95: 5 

3 


Conn.—Chapman vv. Shepard, 


Conn. 413; Parker vy. Crittenden, 37 
Conn, 148. 

Ill.—Richardson Silk Co. v. Mead, 
POO TIM, FAL 2333 


Ind.—Frankfort Farmers’ Bank v. 
Onr, 25. Ind, Aw 715.55 NE 35: 

Ky.—Kash y. Fitzpatrick, 3 Ky. Op. 
36. 

La.—Fred Miller Brewing Co. v, 
Ascension —Ice Co., 128 La. 779, 55 
S 369, 

Me.—Gragg v. Brown, 44 Me. 157. 

Mda.—Troup v. Appleman, 52 Md 
456. 

Mich.—Ueck vy. Meatz, 192 Mich. 
439, 158 NW 888; Miller v. Ross, 107 
Mich. 538, 65 NW 562; Van Meter 
v. Grossman, 42 Mich. 465, 4 NW 216; 
Dann v. Cudney, 13 Mich. 239, 87 
AmD 755. 

Minn.—Olsen v. Great Northern R. 
Co., 139 Minn. 316, 166 NW 331. 

Miss.—Sivley v. Williamson, 112 
Miss. 276, 72 S 1008; Richardson v. 
Toliver, 71 Miss. 966, 16S 218. 

Mo.—Boggs v. Burton, (A.) 180 SW 
402; Camp v. St. Louis, etc., R. Co., 
62 Mo. A, 85. 

Nebr.—Sayre v. Thompson, 18 Nebr. 
33, 24 NW 383. 

N. H.—Nixon v. Brown, 57 N. H. 


Sanborn, 11 N. H. 
201, 35 AmD 490. 


N. J.—In re Bayley, 67 N. J. Eq. 
566, 59 A 215; Waln v. Hance, 53 N. 
J. Eq. 660, 82°A 169, 85 A 1130. 

N. Y.—Haviland v. Willets, 141 
N. Y. 35, 35 NE 958; Hogan v. Brook- 
lyn, 52 N. Y. 282; Thompson v. 
Blanchard, 4 N. Y. 303; Conde v, Lee, 
55 App. Div. 401, 67 NYS 157 [aff 
171 N. Y. 662 mem, 64 NE 1119 
mem]. , 

N. C.—Rowland Hardware, etc., Co. 
v. Lewis, 173 N. C. 290, 92 SE 13; 
Governor v. Freeman, 15 N. C. 472; 
Bird v. Benton, 13 N. C. 179. 

N. D.—Mohall State Bank v. Du- 
Juth EI. Co., 35 N. D. 619, 161 NW 
287; Branthover v. Monarch Fl. Co., 
33 N. D. 346, 156 NW 927, 929 [cit 
Cyl: 

Okl.—Terry v. Haynes, 158 P 1195; 
Garrison v. Latham, 23 Okl. 599, 103 


34; Thompson vy. 


P 609. 

Or.—Ashley v. Pick, 538 Or. 410, 
100 P 1103. ‘ 

Pa.—Troxell v. Lehigh Crane Iron 
Co. 420Pa/ 513. 


3 GC—Crafton v. Patrick, 77 S. C. 
420, 58 SE 1; Quattlebaum v. Taylor, 
ABNS (Ga 512) 23 SH e617 

Tex,—Teague First State Bank v. 
Walter, etc, Jewelry Co., (Civ. A.) 


| Haviland vy. Willets, 


ESTOPPEL 


erty.23 


ihiastes= 


144 SW 708. 
W. Va.—Morris v. Journal Co., 80 
W. Va. 531, 92 SE 743. 


Eng.—In re Wheal Unity Wood 
Min Corte lowOh. J.) od 3s) oGrere av: 
Wielliss . 0) cAs ee MeO Oo 37 WOT Tas 


Waller v. Drakeford, 1 E. & B. 749, 
72 ECL 749; Hobbs v. Norton, 1 Vern. 
Ch, 136, 23 Reprint 370. 
en De v. McLennan, 

Ont.—Loucks vy. McSloy, 
Ca Pads 


3 Man. 
PA ed OF NC OF 


“A party who negligently or culp- 
ably stands by and allows another to 
contract on the faith and under- 
standing of a fact which he can con- 
tradict, cannot afterwards dispute 
that fact in an action against the 
person whom he has himself assisted 
in deceiving,’ Gregg v. Wells, 10 A. 
& eae 98, 37 HCL 71, 113 Reprint 

[a] Rule applied.—(1) If an officer 
of a bank who had purchased a note 
from the bank was present when pay- 
ment was made to the bank and did 
not disclose his ownership, he is es- 
topped from suing on the note. Siv- 
ley v. Williamson, 112 Miss. 276, 72 
S 1008. (2) Where a legatee, know- 
ing that a legacy to a decedent has 
lapsed in his favor as heir, permits 
the personal representative to make 
payments to the heirs of the dece- 
dent and keeps silent, having full op- 
portunity to speak and knowing that 
his silence will mislead, he is es- 
topped to recover the payments. 
PAL NG Yor 5; 
35 NE 958 [rev 67 Hun 89, 2i1 NYS 
1112]. (8) Where a wife, on being 
told by a mortgagee that her hus- 
band has given a mortgage on a 
horse which in fact belonged to her, 
to secure his debt, makes no claim 
thereto, she is estopped to assert 
her title as against the mortgage. 
Richardson v. Toliver, 71 Miss. 966, 
16 S 213. 

[b] Sale to defraud creditors.— 
One who had, with intent to defraud 
his creditors, scld a hack to a buyer 
who knew of such intent, was after- 
ward present when the buyer resold 
the same for a valuable considera- 
tion to a third person who had no 
knowledge of the fraud. It was held 
that, whatever might be the effect 
of the latter sale if he had not been 
present, aS he was present, he was 
estopped to deny its validity, and his 
creditors were subject to the same 


estoppel. Parker v. Crittenden, 37 
Conn, 148. ei! 
[c] One claiming only a limited 


interest cannot thereafter claim ful! 
title to the prejudice of one who has 
been misled. Beck y. Lowell, 78 Kan. 
UOI1Y 915) Padldod, 

[dad] Failure to notify before pay- 
ment of purchase price.—Where a 
woman had allowed her husband to 
use her horse, and he sold it without 
her authority, and subsequently to 
the sale, but previously to payment, 
she gave no notice to the purchaser 
that the horse was hers and sold 
without her authority, although hav- 
ing had ample opportunity so to do, 
she was estopped to assert a title 
to the horse against a subsequent 
mortgagee. Dann wv. Cudney, 13 
Mich. 239, 87 AmD 755. 

25. Thompson v. Blanchard, 4 N. 
Y. 303. 
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claimed should have full knowledge of his title at 
the time of the sale,°* and also that he should havé 
knowledge of the sale.2® It is also essential that the 
party claiming the estoppel should be in ignorance 
of the other’s title,?° that he should have been in- 
duced to make the purchase by reason of his si- 
lence,** and that he sustained injury thereby.22 No 
estoppel arises where he did not pay for the prop- 
And for obvious reasons the rule cannot 
be extended so as to require one to intervene in a 
law suit with the resultant costs of attorney’s fees 
and other burdens that such an action assumes.°4 


26. Ueck v. Meatz, 192 Mich. 439, 
158 NW 888; Vanneter v. Crossman, 
42 Mich. 465, 4 NW 216. 

27. Newman y. Hook, 37 Mo. 207, 
90 AmD 378; Tennent v. Union Cent. 
L. Ins. Co., 133 Mo. A. 345, 112 SW 
754; Bright v. Miller, 95 Mo. A. 
270, 68 SW 106; Rish v. Jackson, 
104 S. C. 163, 88 SH 380. 

28. Newman v. Hook, 37 Mo. 207, 
90 AmD 3878. 


29; Ark.—Bates vy. Duncan, 64 
ore 339, 42 SW 410, 62 AmSR 
Kan.—Grubel v. Busche, 75 Kan. 
820, 91, P 78, 


Ky.—Wyeth y. Renz-Bowles Co., 66 
SW 825, 23 KyL 2337. 

Mo.—Tennent y. Union Cent. L. 
re Co., 1383 .Mo. A. 345, 112 SW 

Tex.—Burns vy. True, 5 Tex. Civ, A. 
74, 21 SW. 838. 

30. Ark.—Lefargue vy. Markley, 55 
Ark. 423, 18 SW 542. 

La.—Adkins vy. Sims, etc., 129 La. 
151,.55 S 746. : 

Nebr.—Holmes 
300, 20 NW 304. 

N. Y.—Martin 
407. 


7 Barb. 

Tex.—Rowe vy. Guderian, (Civ, <A.) 
212 SW 960. 

Wis.—Layng v. Stout, 155 Wis. 
558, ob4> aN W 1227. 

[a] Thus while the continued ac- 
quiescence of the owner of a farm 
in the tenant’s disposition of the 
crops, regardless of a stipulation that 
the title should remain in her, may 
work an estoppel, such estoppel! can- 
not be relied upon by one who pur- 
chases, notwithstanding the owner’s 
express notice that the title of the 
crops was in her, and that the pro- 


v. Bailey, 16 Nebr. 
v. Angell, 


ceeds should be delivered to her. 
Layng v. Stout, 155 Wis. 553, 145 
NW 227. 

{b] If the facts are known to all 


the parties, a person will not be es~ 
topped to assert his interest in the 
property by having failed to do so 
at the time the property was sold. 
Adkins v. Sims, etce., 129 La. 151, 154, 
55 S 746 [cit Cyc]; Martin v. Angell, 
7 Barb. (N. Y.) 407. 

81. Ark.—-Bates v. Duncan, 64 Ark. 
339, 42 SW 410, 62 AmSR 190. 

Del.—Jones v. Savin, 29 Del. 
96 A 756. 

Mo.—Tennent v. Union Cent. L. 


68, 


HR Co., 133.,.Mo. A.) 3455;7112-Sw 
BS Y.—Hamlin v. Sears, 82 N. Y. 
327. 

Va.—Hiden v. Mahanes, 119 Va. 


116, 89 SE 121. 

32. Oliver Ditson Co. v. Bates, 181 
Mass. 455, 63 NE 908, 92 AmSR 424, 
57 LRA. 289; McGregor v. Sibley, 69 
Pa. 388; Rish v. Jackson, 104 S. C. 
1638, 88 SE 380. 

33. Wyeth v. Renz-Bowles Co., 66 
SW 825, 23 KyL 23387. 

34, Atlanta Citizens’ State Bank v. 
Ferson, (Mo. A.) 208 SW 136 (the 
rule does not apply to a bank in one 
state having taken title to depositor’s 
checks and bills of lading for ship- 
ment of hay to another state there 
attached and solid for depositor’s 
debt, since plaintiff bank would have 
been required to intervene in a law 
suit with resultant costs of attor- 
ney’s fees and other burdens of the 
action). 
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not afterward set up his claim.®® 


has been said, is clearly inconsistent with the idea 
of ownership on his part;*7 and the fact that there 
is no fraudulent intent on his part is immaterial,%® 
so it has been held that if he has knowledge of an 
irregularity in the proceedings, but permits the sale 


35. [a] In Michigan title to land 
“cannot, in an action of law, be main- 
tained upon an estoppel based on ac- 
tion, oral statement, or silence.’ It 
was accordingly held that an owner 
of land sold for taxes is not es- 
topped to deny the validity of the 
sale because he allowed it to be made 
and the purchaser to make improve- 
ments without objection. Petit v. 
Flint, etce., R. Co., 114 Mich. 362, 368, 
72 NW 238. 

{b] In North Carolina (1) the 
rule was originally the same as that 
which prevails in other jurisdictions. 
Bird vi Benton; 13 “NS Co 1795, 1) 
Later decisions are to the contrary. 
It has been held that where the 
grantees under a deed of gift were 
present at a sale of the land under 
execution against the grantor and 
made no claim to the land they are 
not thereby estopped from asserting 
their title. Hodges v. Spicer, 79 
Na Cr28.0. C3) Lhem race that. a 
person was present, when property, 
claimed by him was sold, without 
making known his title, amounted to 
an estoppel, was decided in Bird v. 
Menton wou Nes Cc. L795. hate case; 
however, has been overruled by 
those of Governor y. Freeman, 15 N. 
C, 472, and Lentz v. Chambers, 27 N. 
C. 587, 44 AmD 62. The principles 
governing this case are laid down by 
the Court in the case of Jones v. Sas- 
ser, 18 N. C. 452. There it was 
contended, that the plaintiff, by his 
concealment and misrepresentations 
of the ownership:of the property, was 
estopped and concluded from setting 
up any claim to the injury of those, 
whom he had thus imposed on and 
deceived. It was ruled, that even 
misrepresentation, coupled with con- 
cealment, was no estoppel, and that 
there was no such rule of law, which 
precluded the plaintiff from showing 
his title.’ West v. Tilghman, 31 N. 
@.) 1635-165) 

36. U. S.—Conklin v. Wehrman, 38 
Fed. 874. 

Colo.—Fallon v. Worthington, 13 
Colo, 559, 22 P 960, 16 AmSR 231, 6 


LRA 708. 
D. C—Bride y. Baker, 37 App. 
231. 


Fla.—Ponder v. Moseley, 2 Fla. 207, 
i ap tes 194; Camp v. Moseley, 2 Fla, 

Ga.—Barton y. Johnson, 137 Ga. 
3382, 738 SE 516; Osborn y. Elder, 65 
Ga. 860; Whitman y. Bolling, 47 Ga. 
125; Burkhalter v. Edwards, 16 Ga. 
593, 60 AmD 744; Whittington v. 
Doe, 9 .Ga. 23; Irwin. ~v. ‘Morell, 
Dudl. 72. 

Tll.—Slinger v. Sterrett, 283 Ill. 
82, 118 NE 1008; Reiss v. Hanchett, 
141 Ill. 419, 31 NE 165; McConnell v. 
Peo., 84 Ill. 583. 

Ky.—Ball v. Loughridge, 100 SW 
275, 30 KyL 1128; Arnold v. Stephens, 
17 SW 859, 13 KyL 622; Morford v. 
Bliss, 12 B. Mon. 255; Wallender v. 
Wintersmith, 2 KyL 232; Johns v. 
Woodson, 5 Ky. Op. 536; Feherenback 
v. Strauss, 2 Ky. Op. 48. 

La.—Wimbish vy. Mayer, 144 La. 
865, 81 S 373; Kimbro v. Sarah Plant- 
ing, ete., Co., 52 La. Ann, 1556, 28 
S161; Finlay v. Peres, 48 La. Ann. 


(b) Execution or Judicial Sale—aa. 
In General. Although there is some authority to 
the contrary,®> the general rule is that when a per- 
son having title to or an interest in property know- 
ingly stands by and suffers it to be sold under a 
judgment or decree, without. asserting his title or 
right or making it known to the bidders, he can- 
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Such an act, it 


30 La, Ann. 1251; Weedon v. Land- 
reaux, 26 La. Ann. 729; Littell. v. 
Wackerhagen, 25 La. Ann. 529; Smith 
v. Taylor, 14 La. Ann. 663; Gotts- 
chalk v. De Santos, 12 La. Ann. 473; 
Blanchard y. Allain, 5 La. Ann, 367, 
52 AmD 594; Beach vy. McDonough, 5 
Rob. 352. 

Mo.—Mangold v. Bacon, 229 Mo. 
459, 130 SW 23; Manning v. Kansas, 


etes 7 Coal (Cove 1812 Molrso9 Si Sw 
140; Austin v. Loring, 63 Mo. 19; 
Rice v. Bunce, 49 Mo. 231, 8 AmR 
129; ‘Skinner’ v. Stouse,’ 4° Mo. ‘93; 


Gregmoore Orchard Co. v. Gilmour, 
159 Mo. A. 204, 140 SW 7638. 

N. Y.—McFadden y. Allen, 134 N. 
Y. 489, 32 NE 21,19 LRA 446 [aff 50 
Hun 361, 3 NYS 356]; Schmidt v. 
Weeks, 142 App, Div. 83, 127 NYS 
39; McConnell v. Sherwood, 19 Hun 
519 [aff 84 N.. Y..522, 38 AmR 537]; 


Otis v. Sill, -8 Barb. 102; Frost v. 
Quackenbush, 18 AbbPr 3. : 
Pa.—Greenhoe v. College, 144 Pa. 


131, 22 A 905; Keeler v. Vantuyle, 6 
Pa. 250; Epley v. Witherow, 7 Watts 
163; McDonald v. Lindall, 3 Rawle 
492; ‘Willing v. Brown, 7 Serg. & R. 
ake Covert v. Irwin, 3 Serg. & R. 

Philippine.—Jalbuena y. Lizarraga, 
33 Philippine 77, 79 [quot Cyc]; Mil- 
ler?” ete. “vy. Jones, 9 Philippine 


S. C.—Ex p. Carraway, 28 S. C. 
233, 5 SE 597; Jackson v. Irabinit, 
1ONSa Ce Eq. 9. 

Va.—McClanahan v. Norfolk, etc., 
R. Co., 122 Va. 705, 96 SE 453; Wil- 
liams vy. Reynolds, 27 SE 600. 

a eee -Gen. v. Collom, 2 K. 


[a] Rule applied.—A tenant whose 
land is sold under a sheriff's sale 
against his landlord, if he allows 
the land to be sold as the property 
of his landlord, cannot afterward con- 
tradict the fact. Covert y. Irwin, 
8 Serge. & R. (Pa.) 283, 

{b] Judgment creditor ordering 
sale-—Where an execution creditor 
is present at a sale of land levied 
on, and orders the sale to proceed 
without giving notice of his own 
separate claim to a right of way 
over the same land, he cannot after- 
ward assert such claim to a right of 
way. McDonald vy. Lindall, 3 Rawle 
(Pa.) 492. 

[c] Im case of the sale of realty 
it is held in some jurisdictions that 
the estoppel is available only in 
equity. Smith y. Mundy, 18 Ala. 
182, 52 AmD 221; McPherson v. Wal- 
ters, 16 Ala. 714, 50 AmD 200. See 
also supra § 121. 

{d] Rule not applied.—One is not 
estopped to claim, as against the pur- 
chaser at public sale of a farm, that 
he has a right of way across it, al- 
though he was at the sale, and made 
no claim to the way, there having 
been nothing said requiring him to 
speak. Hey v. Collman, 78 App. Div. 
584, 79 NYS 778 [aff 180 N. Y. 560 
mem, 73 NE 1125 mem]. 

[e] Presence at sale of other land. 
—Where it was proved that the own- 
er was himself present at the sale in 
question, and purchased one lot which 
was ten or eleven ahead of the lot in 


16, 18's 702; Lippmins v. McCranie, ‘question, and also another lot three 
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to be made without objection, he is estopped to con- 
test its validity afterward,®® although there are de- 
cisions which hold that the rule has no application 
if the proceedings are void.*° 
where the act relied on as creating it is the result 
of illegal coercion.*+ 
it is essential that the party against whom it is 
claimed should have known at the time of the sale 
that his property was the subject of the sale,4* and 
that the purchaser should have been in ignorance of 
the other’s title to or interest in the property sold.** 
It is essential that the purchaser should have been 
misled by the other’s silence,** and that he should 


No estoppel arises 


In order to create an estoppel 


below it on the list, but it was not 
shown that he was present when the 
actual lot in question was _ sold, it 
was held that he was not estopped 
by conduct from complaining of the 


ree Claxton. vy. Shibley, .9 Ont. 
37. Smith v. Taylor, 14 La, Ann. 


663; Williams vy. Reynolds, (Va.) 27 
SE 600. 

38. Rice v. Bunce, 49 Mo. 231, 8 
AmR 129 (the assertion of the title 
would operate as a fraud on the pur- 
chaser in the same manner as if 
there had been a fraudulent pur- 
pose). 

39. Colo.—Fallon v. Worthington, 
13 Colo. 559, 22 P 960, 16 AmSR 281, 
6 LRA 708. 

Ga.—Lackey v. Pool, 97 Ga. 718, 
25 SE 174; Mock v. Stuckey, 96 Ga. 
187, 23 SE 307; Allen v. Brown, 83 
Ga. 161, 9 SE 674; Reichert v. Voss, 
7&8 Ga. 54, 2 SE 558. 

Ill.—Pease vy. Ritchie, 132 Ill. 638, 
24 NE 433, 8 LRA 566. 

Ky.—Neal v. Robinson, 28 SW 335, 
16 KyL 435, 


onde Ic Bue v. Murdock, 65 Mo. 
N. Y.—Carpenter y. Stilwell, 12 
Barb. 128. 

Pa.—Crowell v. Meconkey, 5 Pa. 


168, 

[a] Thus one who stands by and 
permits judgment to be improperly 
obtained against him on a mechanic’s 
claim, and his land to be soid, cannot 
as against a bona fide purchaser at 


the sale, question ‘the validity of 
the proceedings, Weaver vy. Lutz, 
102) Pa. 593. 


49. Friedman v. Waldrop, 97 Ala. 
434, 12 S 427; Grenier v. Hild, 124 
Mich. 222, 82 NW 1052; Doe v. Bax- 


ter, 8 N. B. 232. 
41. Owens v. Hudson, 1 Ky. Op. 


298, 
42. Watson v. Prather, (Ky.) 65 
SW 433; Newman vy. Hook, 37 Mo. 


207, 90 AmD 378; Gregmore Orchard 
Co. v. Gilmour, 159 Mo. A. 204, 140 
SW 763; McKeage v. Hanover F. Ins, 
Co. 1381) NivYy. - 385887 AmRy4vaeiiane 
16 te 239]. 
U. S.—Crary v. Dye, 208 U. S. 
aae "28 ‘sct 360, 52 L. ed. 595° [aff 
'N. M. 439, gh Pp 1038, 9 LRANS 
1i36y, 

Ga.—Irwin v. Morell, Dudl. 72. 

La.—Adkins v. Sims, ete., 129 La. 
151,55 S 746. 

N. J.—Holmdel, ete., Turnp. Co. v. 
Conover, 34 N. J. Hq. 364 

Pa.—Harris v. Stevens, 1 Luzleg 
Reg 588 

Tex.—Bean vy. 
684, 45 SW 897. 

[a] Formal notice by the owner 
is unnecessary where knowledge is 
acquired from other sources. Har- 
ris v. Stevens, 1 LuzLegReg (Pa.) 
588. 

[b] Notice of claim by third per- 
son.—If he knows that the property 
is claimed by a third person there 
is no basis for estoppel. Adkins v. 
Sims, etc., 129 La. 151, 55°S 746. 

44, Lawless v. Orr, 122 Ga. 276, 
50 SE 85; McLlLennan v. Graham, 106 
Ga. 211, 32 SE 118; Sears v. Bagwell, 
69 Ga. 429; Smith v. Caldwell, 22 
Mont. 331, 56 P 590. 


Brownwood, 91 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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have been induced thereby to make the purchase.‘ 
While actual presence of the owner may not be nec- 
sary,*® a mere failure of an owner of property to 
attend-a sale thereof of which he has notice creates 
no estoppel against him,*? especially when it ap- 
pears that he was pursuing another course which 
presumably appeared to him more proper and more 
likely to accomplish the result of stopping the 
sale.48 

[§ 160] bb. Effect of Bid by Owner. While 
there is some authority apparently to the con- 
trary,*® it is very generally held that if the owner 
of property with knowledge of the facts bids on it 
at a judicial sale without giving notice of his title, 
he will be estopped thereafter to assert his title 
or contest the validity of the sale, to the prejudice 
of one who has acted in reliance on his conduct and 
in ignorance of the facts.5° On the other hand it 
has been held that he is not estopped by bidding 
at the sale from setting up his title against the 
purchaser where he gives notice of his title at the 
time of the sale,°1 or where the facts are such as 
to put the purchaser on notice of his title.®? 

[§ 161] cc. Foreclosure Sale. The mere fact 
that the mortgagor of property was present at its 
sale under foreclosure without objecting thereto 
will not estop him as against the mortgagee or his 
assignee, from contesting the validity of the sale,®°° 
but will estop him as against a purchaser who has 
relied on and been misled by his silence.°* Ordi- 
narily one who fails to assert his title or right at a 
foreclosure sale will be estopped to assert his claim 
against one who in ignorance of the facts has 


45," Crary, v. Dye; 208) U. °S.7515, 54, U. 
280 'SEt? 360. 152" 1) ed. 595" [att 13.) Bank, 6° FE. Cas, 
N. M. 439, 85 P 1038, 9 LRANS 1136]; | Jr. 569. 
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S.—Cromwell v. Pittsburg 
No. 
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relied on his conduct.5> Nevertheless no estoppel 
can be set up against one whose conduct is induced 
by a mistake of fact common to all the parties.®® 
And it is essential to the creation of an estoppel 
that the owner should have known that his property 
was the subject of, or included in, the sale,5? that 
the purchaser should have been in ignorance of his 
rights,° and that the purchaser was induced by his 
conduct te make the purehase.®® And it has been 
held that, where the owner is evicted through a 
breach of the usual covenant of quiet enjoyment 
and warranty in a deed conveying land and has 
no actual knowledge of a covenant in a deed in his 
chain of title making other land, which with such 
owner’s land originally constituted one parcel, pri- 
marily chargeable with the payment of a mortgage 
debt for which his premises are sold on foreclosure, 
he is not estopped from maintaining an action for 
the breach of such covenant of quiet enjoyment and 
warranty by reason of his silence at such sale.®° 

[§ 162] (c) Witnessing or Taking Acknowledg- 
ment. In accord with the general rules above 
stated,®t where one who has title to, or an interest 
in, land attests a conveyance or mortgage thereof 
by a third person and at the time of attestation is 
aware of the contents of the instrument and re- 
mains silent, he is estopped to set up a claim to 
the land conveyed,** especially where he receives 
part of the purchase money.®* However, it has been 
held that the witness will not be estopped where 
he did not know the contents of the instrument ;** 
where the condition of title was equally open to all 
the parties;°* where the fact of the attestation did 
Green vy. Dixon, 9 Wis. 5382. 


59. Bales vy. Perry, 51 Mo. 449; 


3,409, 2 Wall. 
Syracuse Solar Salt Co. v. Rome, 


Blodgett v. Perry, 97 Mo. 263, 10 SW 
891, 10 AmSR 307. 

46. Jalbuena v. Lizarraga, 33 Phil- 
ippine 77. 

47. Schott v. Linscott, 80 Kan. 536, 
103 P 997; Gregmoore Orchard Co. v. 
Gilmour, 159 Mo. A. 204, 140 SW 763; 
Hale v. Wigton, 20 Nebr. 83, 29 NW 
aries 

48. Schott y. Linscott, 80 Kan. 536, 
I Ooi 

49. West Newbury First Parish v. 
Dow, 3 Allen (Mass.) 369. 


50. Cal.—Dresbach v. Minnis, 45 
Cal. 223. 
La.—Derouen v. Hebert, 46 La, 


Ann. 1388, 16 S 160; Hayden v. Sher- 
iff) 43° La. Ann.°385, 8 S 919; Chia- 
pella v. Brown, 14 La. Ann, 189; Mul- 
Jen v. Follain, 12 La. Ann. 838. 

Mich.—Wilber v. Goodrich, 34 Mich, 
84. 

Mo.—Spence v. Renfro, 179 Mo. 417, 
78 SW 597; Rice v. Bunce, 49 Mo. 
231 SAMIR Lo, 

N. C.—Rowland Hardware, etc., Co. 
Wa ewisn Lion Ns Co 290; 692 Sb ts 
(recognizing rule). 

Ont.—Miller v. Hamlin, 2 Ont. 103; 
Ruttan vy. Weller, 14 U. C. Q. B. 


44, 

51. Holmdel, ete. Turnp. Co. Vv. 
Conover, 34 N. J. Ea. 364. ' 

52. McAuliffe v. Mann, 37 Mich. 
539. 

53. Richardson v. Coffman, 87 lowa 
121, 54 NW 356; Canning v. Harlan, 
50 Mich. 320, 15 NW 492; McKeage 
vy. Hanover F, Ins. Co., 81 N. Y. 38, 
37 AmD 471; Lawrence v. Delano, 5 
N. Y. Super. 333. 

[a] Dower rights.—The fact that 
the widow of a mortgagee was pres- 
ent at the foreclosure sale, at which 
the officer making the sale announced 
that it was under a purchase-money 
mortgage and that she made no claim 
of dower in the land, will not estop 
her from subsequently claiming 
dower as against the purchaser, Fern 
v. Osterhout, 11 App. Div, 319, 42 
NYS 450. 


Cal.—Ferguson v. Miller, 4 Cal. 97. 

Iowa.—Richardson vy. Coffman, 87 
Iowa 121, 54 NW 356. 

Ky.—Herd v. Cist, 12 SW 466. 

Mich.—Canning v. Harlan, 50 Mich. 
320, 15 NW 492. 

Minn.—Dimond vy. Manheim, 61 
Minn. 178, 63 NW 495; Bausman vy. 
Faue, 45 Minn. 412, 48 NW 13. 

Nebr.—Fried v. Stone, 14 Nebr. 
398, 15 NW 698. 

N. C.—Lamb y. Goodwin, 32 N. C. 
320, 


S. C.—Eason v. Miller, 25 S. C. 555. 
55. Ill—Bradley v. Luce, 99 Ill. 
234, 


Ky.—Schweitzer v. Wagner, 94 Ky. 
458, 22 SW 883, 15 KyL 229. 

Mich.—Walker v. Bottomley, 110 
Mich. 127, 67 NW 1083. 

Minn.—Wilson v. Sherffbillich, 30 
Minn. 422, 15 NW 876. 

Nebr.—Fried vy. Stone, 14 Nebr. 398, 
15 NW 698. 

N. J.—Baldwin v. Howell, 45 N. J. 
Hq. 519, 15.-A 286;, Collier v. Pfen- 


ning, 34 N. J. Eq. 22. ‘ 
N. C.—Lamb y. Goodwin, 32 N. C. 
320. 


S. D.—Kenny v. McKenzie, 25 S, D. 
485, 127 NW 597, 49 LRANS 782. 

Tex.—Wright v. Leonard, (Civ. A.) 
183 SW_ 780. 

[a] Thus where an attorney fore- 
closes a mortgage running to his 
client on land to which the attorney 
claims title superior to that of the 
mortgagor, and permits title to pass 
to the client under a sheriff's deed, 
he is estopped from setting up his 
title against an innocent purchaser 
from his client. Walker v. Bottom- 
ley, 110 Mich. 127, 67 NW 1083. 

56. Dixfield v. Newton, 41 Me. 221. 

57. McKeage y. Hanover F. Ins. 
Co., 81 N. Y. 38, 37 AmR 471; Syra- 
cuse Solar Salt Co. v. Rome, ete., R. 


Co.. 67 Hun 153, 22 NYS. 321. 
58. Roberts v. Hinson, 77 Ga. 589, 
9) SH. 762; Frost v._ Koon, 380 N. Y. 


428: Syracuse Solar Salt Co. v. Rome, 
etce., Co., 67 Hun 153, 22 NYS 321; 


etes..Co;,, 6%. Buneld3, car IN Yisw@e ale 
60.) Jenks, Vv. Quinn, .137,,.N.) Yu 223, 
33 NE 376 [aff 61 Hun 427, 16 NYS 


240]. 

61. See supra §§ 155-161. 

62, Ala.—Coker v. Ferguson, 70 
Ala. 284. 

Ga.— Equitable Loan, etc., Co. v. 


Lewman, 124 Ga. 190, 52 SE 599, 3 
LRANS 879; Georgia Pac. R. Co. v. 
Strickland, 80 Ga. 776, 6 SE 27, 12 
AmSR 255. f 
La.—W. F. Taylor Co. v. Sample, 
12s La, 1016, 48 S 439, 28 LRANS 
Ind.—Spencer Commercial Club v. 
Bartmess, 123 NE 435. 
Mich.—Vincent vy. Evans, 165 Mich. 
695, 127 NW 760 (recognizing rule). 
Minn.—Wakefield v. Brown, 38 
Minn. 361, 37 NW 788, 8 AmSR 671. 
N. H.—Stevens v. Dennett, 51 N. 
H. 324. 
Tenn.—Hale v. Morgan, (Ch, A.) 
63 SW 506. 
Vt.—Miller v. Bingham, 29 Vt. 82. 
[a] Lands of husband and wife.— 
Under the rule that one who signs 
as a witness an act creating a mort- 
gage on his property is estopped from 
contesting the mortgage, a husband 
joining in and authorizing his wife 
to mortgage her land so described as 
to include his land is estopped from 
contesting the mortgage. W. F. Tay- 
lor Co, v. Sample, 122 La. 1016, 48 
S 439, 28 LRANS 289. 
63. Ivers v. Chandler, 1 D. Chipm. 
(Vt.) 48. 
64. Coker v. Ferguson, 70 Ala. 284. 
[a] Reason for rule.—The witness 
is not presumed to know the contents 
of an instrument when he attests it. 
Coker vy. Ferguson, 70 Ala, 284. 
“65. Driscoll v. Brooklyn Union El. 
Co., 42 Mise. 120, 85 NYS 1000 [aff 
95 App. Div. 146, 88 NYS 745] (where 
the condition of the title is equally 
open to both parties from being on 
record or otherwise, there can be no 
such estoppel founded on mere silence 
accompanied by the act of signing the 
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not influence any one to his prejudice;®* where the 
grantor could not be estopped;°* or where the in- 


strument did not convey a legal 


there is authority to the contrary.®° 
been held that one attesting a deed as a witness, . 
conveying a part of a tract of land that he him- 
self owned, is not estopped from asserting title to 
the other part, although the deed recites that the 


land adjacent to that conveyed 
erantor.”° 
Taking acknowledgment. 


conveyance as a witness, although the 
witness knew the contents of the in- 
strument). 

{a] Thus, where an adult was en- 
titled under a will of his father, 
equally with his brother, to one half 
of certain premises, and signed as a 
witness a deed to such premises, ex- 
ecuted by his mother, he knowing 
the purpose thereof, in which she im- 
properly described herself as his 
guardian, without denying that she 
was such guardian, or her authority 
to make a deed for.him, he is not 
estopped thereby from suing the 
grantee of his mother to establish 
his title to the premises. Driscoll 
v. Brooklyn Union El, Co., 42 Misc. 
120, 85 NYS 1000 [aff 95 App. Div. 
146, 88 NYS 745]. 

66. Roberts v. Coleman, (Tex. Civ. 
A.) 138 SW 1120 (one’s heirs are 
not estopped to claim title to land 
merely because, after he acquired the 
title, no conveyance of which by him 
is produced, he signed as witness a 
deed thereof by a third person, un- 
less it is shown that the purchaser 
saw or knew of the record of such 
deed and was influenced in his pur- 
chase by the fact that decedent wit- 
nessed it). . 

67. Vincent v. Evans, 165 Mich. 
695, 127 NW 760; Marshall v. Pierce, 
OpeNe wets Alot eCat Mrs Dole 
would not be estopped from asserting 
her title to the land, it would be 
a singular rule which would estop 
the witness. We know no principle 
that would authorize us to hold, that 
one who stands by, and sees a deed 
executed which would not convey 
land from the grantor to the grantee, 
would be estopped from setting up 
title to it, when he had a good one, 
because he and the parties to the deed 
supposed the land would pass by 
the deed. The cases which recognize 
the rule in equity, above referred 
to, are those where the grantee ac- 
quires a title under the deed, and 
where the owner is estopped fromm 
setting up a better title at law, on 
account of his fraud or gross negli- 
gence, which, in such cases, in equity, 
is held to be equivalent to fraud’). 

68. Vincent v. Evans, 165 Mich. 
695, 127 NW 760. 

69. Spencer Commercial Club _ vy. 
Bartmess, (Ind. A.) 123 NE 435. 

70. College Point Sav. Bank v. 
Vollmer, 44 App. Div. 619, 60 NYS 
389 [aff 161 N. Y. 626 mem, 55 NE 
1094 mem]. 

71. Beechley v. Beechley, 134 Iowa 
TO meLO Se INIWW (02,, 4.020. Amey  AlZg 
LRANS 955, 13 AnnCas 101; Master- 
son Irr, Co. v. Foote, (Tex. Civ. A.) 
163 SW 642. 

‘[a] Reason for the rule is that it 
is his duty as notary public to take 
the acknowledgment when requested 


by the grantor to do so. Masterson 
Pyros va pthoote, Chex. a Chy Ac) 
163 SW 642. 

[b] Rule applied.—Plaintiff’s hus- 


band executed an antenunptial convey-, 


ance of certain of his property to de- 
fendant, his son, reserving a life 
‘estate therein, and, after plaintiff’s 
marriage, she and her husband exe- 


The fact that one who 
has title to, or an interest in, land takes an ac- 
knowledgment of a conveyance thereof by a third 
person without disclosing such title or interest cre- 
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title,°> although 
And it has | veyed.’ 
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belongs to the 


cuted another conveyance of the bal- 
ance of the husband’s real estate to 
another son, she having no knowledge 
of the prior conveyance. The failure 
of the son to whom the first convey- 
ance was executed, on being called 
on to take the acknowledgments to 
the second deed, to disclose the exist- 
ence of the conveyance to himself did 
not estop him after his father’s 
death to rely on such conveyance. 
Beechley v. Beechley, 134 Iowa 75, 
108 NW 762, 120 AmMSR 412, 9 LRANS 
955, 18 AnnCas 101. 

72. See cases supra note 71. 

73. U. S.—New York City v. Pine, 
185,03 Ss 937-22, SCt)592)) #465, Listed: 
820; Kirk v. Hamilton, 102 U. S. 68, 
26 L. ed. 79; Irwin v. U. S., 16 How. 
513, 14 L. ed, 1038; Western Union 
Tel. Co. v. Louisville, ete., R.-Co., 
250 Fed. 199, 162 CCA 335; Duggan 
v. Wetmore, 221 Fed. 916, 137 CCA 
486; South Penn Oil Co. vy. Calf 
Creek Oil, etc., Co. 140 Fed. 507; 
Cowley v. Spokane, 99 Fed. 840; Po- 
kegama Sugar-Pine Lumber Co. v. 
Klamath River Lumber, etc., Co., 96 
Fed. 34; Foster y. Bear Valley Irr. 
Co., 65 Fed. 836; Walker v. Flint, 11 
Fed. 31, 3 McCrary 507. 

Ala.—Hendrix y. Southern R. Co., 
130 Ala. 205, 30 S 596, 80 AmSR 27; 
Cowan v. Southern R. Co., 118 Ala. 
554, 23 S 754, 

Aria-—Giggs v. Utah Irr. Ditch 
Co., 7 Ariz. 331, 64 P 494; Bryan v. 
Pinney, .v3 Ariz. 412-937 “Py d43) 

Ark.—Morris y. Fletcher, 67 Ark. 
105, 56 SW 1072, 77 AmSR 87; Gib- 
son v. Herriott, 55 Ark. 85, 17 SW 
589, 29 AmSR 17. 

Cal.—Beardsley vy. 
328, 70 P 175; Sullivan v. Johnson, 
127. Cal...230, .69 .-P 583: Escolle’ iv: 
Franks, 67 Cal. 137, 7 P 425; McGar- 
rity v. Byington, 12 Cal. 426; Parke v. 
Katham, 53.8 Caen 77. .68essAmi a odor 
Godeffroy v. Caldwell, 2 Cal. 489, 56 
AmD 360. 

Colo.—Broadmoor Dairy, ete., Co. 
v. Brookside Water, ete., Co., 24 Colo. 
541, 52 P 792; Brown v. Wilson, 21 
Colo. 309, 40 P 688, 52 AmSR 228; 
Mellor vy. Valentine, 3 Colo. 255. 

Conn.—Mitchell Vv. Leavitt, 30 
Conn. 587. But see Seymour vy. Page, 
32 Conn. 61; Hickox y. Parmelee, 21 
Conn. 86. 

a at a v. Duffield, 2 Del. Ch. 
130. 

Fla.—Price v. Stratton, 45 Fla. 535, 
33° S 644. 

Ga.—Georgia Pac. R. Co. v. Strick- 
land, 80 Ga. 776, 6 SE 27, 12 AmSR 
282; Georgia R., etc., Co. v. Hamil- 
top.59, Gael (ae 

Ill.—Rodemeier y. Brown, 169 Tl}. 
347, 48 NE 468, 61 AmSR 176; Noble 
vy. Chrisman, 88 Ill. 186; Eldridge v. 
Walker, 80 Ill. 270; O’Neal v. Auten, 
58 ie 148; Donaldson vy. Holmes, 23 
HT So. 

Ind.—Roush vy. Roush, 154 Ind. 562, 
55 NE 1017; Ross v. Thompson,. 78 
Ind. 90; Hellenkamp y. Lafayette, 30 
Ind: 192. 

Iowa.—Wood y. Hall, 138 Iowa 308, 
110 NW 270; Kitchen v. Chantland, 
130 Iowa 618, 105 NW 367, 8 AnnCas 
81; Lewis v. Sherwin, 129 Iowa 682, 


Clem, 137 Cal. 


penditures—(a) In General. 
edge of the facts and without objection suffers an- 
other to make improvements or expenditures on, 
or in connection with, his property, or in deroga- 
tion of his rights under a claim of title or right, 
will be estopped to deny such title or right to the 
prejudice of that other who has acted in reliance 
on and been misled by his conduct;*® and a fortior1 
is applicable where the party against whom the 
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ates no estoppel against him,” even though he may 
have knowledge of the contents of the instrument 
and of condition of the title purporting to be con- 


Permitting Improvements or Ex- 
One who with knowl- 


104 NW 511, 106 NW 183; Iowa R. 
Land Co. v. Fehring, 126 Iowa 1, 101 
NW 120; Schafer v. Wilson, 113 Iowa 
475, 85 NW 789; Bradley v. Appa- 
noose County, 106 Iowa 105, 76 NW 
519; Bourne v. Ragan, 96 Iowa 566, 
65 NW 826; Slocumb v. Chicago, etc., 
R. Co., 57 lowa 675, 11 NW 641; Bul- 
lis v. Noble, 36 Iowa 618. 
Kan.—Parker v. Atchison, 58 Kan. 
29, 48 P 631; McKinnis v. Seottish 
American Mortg. Co., 55 Kan, 259, 39 
P 1018; Wickersham y. Chicago Zinc 
Co., 18 Kan. 481, 26 AmR 784. 
Ky.—Empire Coal Min. Co. v. Em- 
pire Coal Co., 183 Ky. 699, 210 SW 


474; Stith v. Carter, 60 SW 725, 22 
KyL 1488; Welford y. Gerard, 108 
Ky. 322, 56 SW 416, 22 KyL 203; 


Kern v. Raunser, 50 SW 838, 20 KyL 
1954; Hoskins v. J. B. Wather Co., 
47 SW 595, 20 KyL 814; Riggs v. 
Stevens, 92 Ky. 393, 17 SW 1016, 13 
Kyl 631; Alexander y. Woodford 
Spring Lake Fish Co., 90 Ky. 215, 
14 SW 80, 12 Kyl 107; Phillips v. 
Clark, 4 Metc. 348, 83 AmD 471; Wat- 
son v. Braun, 4 KyL 981; Klump v. 
Liebold, 3 KyL 684; Ramsey v. 
Clark, ete., Turnp. Co., 1 KyL 308; 
Klump v. Liebold, 11 Ky. Op. 421. 
La.—Clement vy. Louisiana _Irr., 
etc:,.Co., 129 La. 826 56287903: 
Me.—Rogers y. Portland, ete, R. 
Co., 100 Me. 86; 60 A 713, 70 LRA 
074; Bonney v. Greenwood, 96 Me. 
335, 52 A 786; Martin v. Maine Cent. 
R. Co., 83 Me. 100, 21 A 740. 
Md.—Browne v. Baltimore M. E. 
Church, 37 Md. 108; Casey v. Inloes, 
1 Gill 430, 39 AmD 658. 
Mass.—Bragg v. Boston, etc, R. 
Co., 9 Allen 54; Pratt v. Lamson, 2 
Allen 275; Gray v. Bartlett, 20 Pick. 
186, 32 AmD 208. 
Mich.—Kiowiatkowski v. Duluth 
Superior Dredging Co., 201 Mich. 251, 
167 NW 970; Pittsburgh, etc., Iron 
Co. vy. laake Superior Iron Co., 118 
Mich. “109,76 NW. °395; . Barrie )'v. 
Smith, 47 Mich. 130, 10 NW 168; 
Jacox v. Clark, Walk. 249. 
Minn.—Holecomb  y. Independent 
Seta Dist., 67 Minn. 321, 69 NW 
Miss.—Frederick vy. Mayers, 89 
Miss. 127, 43 S 677; Wynne v. Mason, 
72 Miss. 424, 18 S 422; Evans v. 
Forstall, 58 Miss. 30; Nixon v. Carco, 
28 Miss. 414. . : 
Mo.—Craddock y. Short, 134 Mo. 


449, 35 SW 1141; Planet Property, 
ete. VECO! Ne Loniss etes sn Coz 
115 Mo. 6138, 22 SW 616; Goode v. 


St. Louis, 113 Mo. 257, 20 SW 1048; 


Dodd” vs “Ste Louis; ‘ete, Re Cos ps 
Mo. 581, 18 SW 1117;.-Stevenson v. 
Saline County, 65-Mo. 425; Evans v. 


Snyder, 64 Mo. 516; Collins v. Rogers, 
Cree. 515; Thomas v. Pullis, 56 Mo. 

Nebr.—Coleridge Creamery Co. v. 
Jenkins, 66 Nebr. 129, 92 NW 123; 
Fremont Ferry, ete., Co. v. Dodge 
County, 6 Nebr. 18. 

Nev.—Quinn v. Small, 38 Nev. 8, 
Pace Sie. 

N. H.—Warner y. Eaton, 78 N. H. 
515, 102 A 535. 

N. J.—Atlantic City Gas, etc., Co. 
v. Consumers Gas, ete., Co., 70 N. J; 


= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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estoppel is claimed not only makes 


HQ. 036,. 617A. 150 [aff 72 N,. J. Ha: 
346, 65 A 1119]; Adams v. Schmitt, 
68 N. J. “Sq. 168, 60 A 345; Atlantic 
City v. Atlantic City Steel Pier Co., 
62 N. J. Eq. 139, 49 A 822: Scharr 
v.. Camden, (Ch.) 49 A 817; Fell, 
etc., Co. v. Pennsylvania R. Co., (Ch.) 
20 A 63; Lellett v. Kamble, 23 N. J. 
Eq. 58; Hrie R. Co. v. Delaware, etc., 
R. Co., 21 N. J. Eq. 288; Morris, ete., 
Rh Coy -v,, Pruddéen? 20°N-. J Big. 530; 
Southard v. Morris Canal, ete., Co., 
19 Nd Hg. 518. 

N. Y.—Wiseman v. Lucksinger, 84 
N. Y. 31, 388 AmR 479; Hudson River 
Water Power Co. v. G'ens Falls Gas, 
etc., Co., 90 App. Div. 513,..85 NYS 
d77 [rev 41 Misc. 254, 84 NYS 62]; 
Horton y. Erie Preserving Co., 90 
App. Div. 255, 85 NYS 503; Munson 
v. Magee, 22 App. Div. 333, 47 NYS 
942, [afi L61 IN. Weod823/ 55) NE) 91695 
Hall v. Fisher, 9 Barb. 17; Hamilton 
v. Hamilton, 78 Mise. 557, 189 NYS 
1095; Granville v. Needham, 3 Paige 
545; Verplanck v. New York, 2 Edw. 
220; Higginbotham y. Burent, 5 Johns. 
Ch. 184. 

» Oh.—Marvin y. Tusch, 86 Oh. St. 
49, 98 NE 860; First German Re- 
formed Church vy. Summit County, 
23 Oh. Cir. Ct. 553; Mondle v. Toledo 
Plow Co., 9 OhS&CP 281, 6 OhNP 294. 

Or.—McBroom v. Thompson, 25 Or. 
559, 37._P 57, 42. AmSR> 806; Curtis 
v. La Grande Hydraulic Water Co., 
20 Or..34,.23 P 808, 25 P 378,10 LRA. 
484; Budd v. Multnomah St. R. Co., 
15 Or. 404, 15 P 654; McCann v. Ore- 
Bon; Rete), Cor; 13 ,Orii455> 11 PP 236: 

Pa.—Smith v. Rowland, 243 Pa. 306, 
90 A 188; Redmond vy. Excelsior Sav. 
Fund, ete., Assoc., 194 Pa. 648; 45 A 
422, 75 AmSR 714; Wahl v. Pitts- 
burgh, sete, aRe-Co,,, 5385 Parc257, 27 
A 965; Woodward v. Tudor, 81 Pa. 
382; Meigs’ App., 62 Pa. 28, 1 AmR 
372; Miller v. Miller, 60 Pa. 16, 100 
AmD 538; Chapman v. Chapman, 59 
Pa. 214; Cumberland Valley R. Co. 
v. McLanahan, 59 Pa, 23; Woods v. 
Wilson, 37 Pa. 379; McKelvey v. 
Truby, 4 Watts & S. 323; Robinson 
v. Justice, 2 Penr. & W. 19, 21 AmD 
407; Quay v. Hartman, 1 Chest. Co: 
486; Shimer v. Easton, ete, St. R. 
Co., 7 North. Co. 249; Potter v. Rend, 
31 PittsbLegJNS 223. 

Ss; C.—Atlanta, ete., R. Co. v. Victor 
Mee. @o,.most S37 C1 397,076 Si-109T; 
Columbia, ete., R. Co. v. Laurens Cot- 
ton. Mills, -82 St -Cs 245° 61 SE) 1089 
{reh den 62 SE 1119]. : 

Ss. D.—Wampol v. Kountz, 14 8. D. 
334, 85 NW 595, 86 AmSR 765; Sweat- 
man v. Deadwood, 9 S. D. 380, 69 
NW 582; Scott v. Toomey, 8 S. D. 
639, 67 NW 838. 

Tenn.—Moses v.: Sanford, 2 Lea 
655; Heiskell v. Cobb, 11 Heisk. 638; 
Patton v. McClure, Mart. & Y. 333; 
Bloomstein v. Clees, 3 Tenn. Ch. 433. 

Tex.—vVictoria v. Victoria County, 
4103 Tex. 477, 129 SW 593, 128 SW 109. 

Utah.—Clark v. Kirby, 18 Utah 
258, 55 P 372; Morrison v. Winn, 18 


B9nAVL. A585 
Vt. 268. 

Corp.) Vv. 
106 Va. 


Vt.—Dodge v. Stacy, 
Wright v. Whithead, 14 
Va.—Pine Beach Inv. 
Columbia Amusement Co., 

810, 56 SH 822. 

Wash.—Florence-Rae Copper Co. v. 
Iowa Min. Co., 178 P 462; Mahoney 
Land Co. v. Cayuga Inv. Co., 88 
Wash. 529, 153 P 308; Bell v. Groves, 
20 Wash. 602, 56 P 401. 

W. Va.—Champ v. Nicholas County 
Court, 72° W. Va. 475, 78 SE 961; 
Lowther Oil Co. v. Miller-Sibley Oil 
Co., 53 W. Va. 501, 44 SE 433. 

Wis.—McDougald v. New Richmond 
Roller Mills Co., 125 Wis. 121, 103 
Nw 244; Radant v. Werheim Mfg. 
Co., 106 Wis. 600, 82 NW 562. 

Eng.—Ramsden v. Dyson, eA 
H. L. 129, 15 ERC 374; Willmott v. 
Barber, 15 Ch. D. 96; Mold v. _Wheat- 
croft, 27 Beav. 510, 54 Reprint 202; 
Rennie v. Young, 2 De G. & J. 136, 
59 EngCh 108, 44 Reprint 939; Civil 
Serv. Musical Instrument Assoc. V. 


r 
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Whiteman, 63 J. P. 441. 


Can.—Lafrance v. Lafontaine, 30 
Can Sac, 720) 

Ont.—Boyle v. Arnold, 16 Grant 
Ch. Une Sr) 5 01. 

[a] Reason for rule.—‘‘The princi- 


ple invoked is. that one should be 
estopped from asserting a right to 
property, upon which he has, by his 
conduct, misled another, who sup- 
posed himself to be the owner, to 
make expenditures. It is often ap- 
plied where one owning an estate 
stancs by and sees.another erect im- 
provements on it in the belief that 
he has the title or an interest in it, 
and does not interfere to prevent 
the work or inform the party of 
his own title. There is in such con- 
duct a manifest intention to deceive, 
or such gross negligence as to amount 
to constructive fraud. The owner, 
therefore, in such a case, will not be 
permitted afterwards to assert his 
title and recover the property, at 
least without making compensation 
for the improvements.”’ Steel v. St. 
Louis Smelting, etc., Co., 106 U. S. 
447, 456, 1 SCt 389, 29 L. ed. 667. 

[b] Projection of building over 
alley.— Where one of several persons 
owning land on an alley devoted to 
a private way erects a building on 
both sides of such alley carrying his 
building over the alley by an arch- 
way and improving the alley for the 
benefit of all abutting owners, eject- 
ment cannot be maintained against 
him by an abutting owner who had 
knowledge of the improvement and 
made no objections until its comple- 
tion. Marvin v. Tusch, 86 Oh, St. 
49, 98 NE 860. 

{c] Paving and laying pipes in 
alley.—Where a person having the 
right of way over an alley, know- 
ingly acquiesces while another builds 
a theater with openings on the alley 
and paves the alley and uses it for 
daying pipes, he will be estopped 
from asserting any prior right ac- 
quired by deed to exclude the other 
from the use of the alley. Smith v. 


Rowland, 242 Pa. 306, 90 A 183. 
{d] Structures on right of way.— 
Where a railroad, in 1871, took a 


conveyance of a right of way two 
hundred feet wide, and thereafter 
knowingly permitted permanent 
structures to be built thereon with- 
out objection, and with knowledge 
that the owners believed that they 
had the right to do so, it was es- 
topped from asserting its claim as 
against such owners. Atlanta, etc., 
Re Oo. v. Wictor, Mims Congosms: 
397, 76 SE 1091. : 

[e] Construction of wharves and 
piers.—(1) Where the donors of land 
abutting on a river, aS a common, 
stand by for nearly forty years, and 
without objection allow the city to 
expend nearly one million dollars in 
constructing wharves, etc., they are 
estopped, in equity, to claim a re- 
version because of a misuser. Goode 
vii St. Louis, 113 Mo. 1257, 20° SW 
1048. (2) Where a city authorized 
the construction of a pier in a cer- 
tain position in relation to the neigh- 
boring wharves, and the proprietors 
of the wharves allowed it to be con- 
structed in a different position with- 
out objection, and the corporation 
had paid their proportion of the ex- 
pense, such proprietors were not al- 
lowed to object to the location’ of 
the pier. Verplanck v. New York, 
2 Edw. (N. Y.) 220. ; 

[f] Building obstructing way.— 
(1) Where the administrator of an 
estate, who was alsq an heir and 
agent for the other heirs, and as 
such in possession, and had control 
and management of a lot, allowed a 
third party to obstruct a way adjoin- 
ing the lot, by building a barn there- 
on, without laying any claim. to such 
way, but protested against! the build- 
ing extending over the lot, he was 
estopped from laying any claim to 
the way against the third party or 
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no objection but | assists in making the improvements.** The estop- 


his grantees. Dodge v. Stacy, 39 Vt. 
558. (2) Where a turnpike company 
wrongtully begins the erection of a 
toll house on a public road, the fee 
of which is in the abutting owner, 
during such owner’s absence, and the 
latter objects to its erection as soon 
as she returns, no estoppel arises 
against him from the fact that he 
did not at once begin legal proceed- 
ings to restrain its erection, since 
such inaction could not have misled 
the company. Perkins vy. Moores- 
town, etc., Turnp. Co., 48 N. J. Ea. 
499, 22 A 180. 

Lg] Grading and improving streets. 
—Where a landowner permits a city 
which invested with the power of 
eminent domain to expend money or 
incur liability in grading and other- 
wise improving streets laid out over 
his property, without taking active 
steps to prevent, he is estopped 
thereafter to assert his right to pos- 
session of the land occupied by such 
streets, although they were occupied 
by the city under a dedication made 
by an adverse claimant of the prop- 
erty, and without his consent. Cow- 
ley v. Spokane, 99 Fed. 840. 

{h] Walls—(i) Where A erected 
one wall of an expensive building 
upon land to which he believed he 
had good title, but which was really 
owned by B, and B, with full knowl- 
edge of the fact that such wall was 
being erected, failed to claim any 
interest in the land or make any 
objection to the erection of such wall 
thereon, he was thereafter estopped 
to claim title to the ground upon 
which the wall stood. Walker vy. 
Flint, 11 Wed.’ 31, 3 McCrary ‘507! 
(2) Where one about to build con- 
tracted not to build any part of his 
front foundation wall any nearer the 
curb than the foundation on an ad- 
joining lot, and the adjoining lot 
owner stood by without objection 
while the foundation was being ex- 
tended for the bay window, and while 
the window and superstructure - were 
being erected thereon, he was not 
entitled to a decree for its removal. 
Knight v. Hallinger, 58 N. J. Eq. 223, 
42 A 1045. . 

[i] Development work on mining 
claims.—Where the owner of an in- 
choate title to mining claims, with 
right to possession which was sus- 
ceptible to abandonment, permitted 
another to relocate and incur ex- 
penses in development work on such 
claims, and with full knowledge 
thereof remained silent for more 
than two years, the owner was 
estopped to assert possessory right 
to the claims. Sharkey v. Candiani, 
48 Or, 112, 85 P 219, 7 LRANS -791; - 


Florence-Rae Copper Co. v. Iowa 
Min. Co., (Wash.) 178 P 462. : 
{ij] Encroachment on railroad right 


of way.—Where a railroad company, 
with knowledge either in law or in fact, 
permitted the owner of land, through 
which it had a right of way one hun- 
dred feet in width on each side of the 
center of its roadbed, to erect valua- 
ble improvements thereon, knowing 
that the owner was claiming the land 
on which they were being erected as 
his own, it was estopped from there- 
after claiming an easement in that 
part of the right of way. Columbia, 
ete., Co. v. Laurens Cotton Mills, 
82 S. Cc. 24, 1 SE 1089 [reh den 62 
SH aise: 

[k] This estoppel can be only in- 
voked to uphold an interest acquired 
through the purchase or improve- 
ment of the property on the true 
owner’s acquiescence in the apparent 
condition of the title, the ownership 
of which is concealed. Whitlock v. 
Gould, 30 Misc. 521, 62 NYS 792. 

[1] A failure of the heirs to object 
to improvements made by a husband 
on lands belonging to his wife dur-: 
ing her lifetime will not estop them 
to claim title to the property. Snyder 
vy. Elliott, 171 Mo. 362, 71 SW 826. 

74, Miller, etce., v. Kern County 
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pel may arise, even though the period of acquies- 
It has been held, however, 
by some courts that while an owner who fails to 
object to the erection of improvements upon his 
land may be estopped to claim the improvements, 
the principle cannot be carried to the extent of es- 
topping him to claim title to the land in an action 
at law,’® unless fraud lies at the base of the trans- 
In order to create the estoppel the im- 
provements must have been of a substantial char- 
acter, otherwise the maxim, De minimis non curat 
The party against whom the estop- 
pel is claimed must have a personal interest at the 
time the improvements were made."® 
cence or permission on condition that the work shall 
be so done as not to cause injury will not estop 
the party to maintain an action for damages.®° 


cence is very short. 


action.” 


lex, applies.7® 


Land Co.,. 154 Cal... 785, 99..P. 179; 
Kiowiatkowski  v. Duluth-Superior 
Dredging Co., 201 Mich. 251, 167 NW 


970; Heiskell v. Cobb, 11 Heisk. 
(Tenn.) 638. 
{a] Dredgings thrown on land.— 


If landowner not only kept silent, 
but was present and aided in putting 
up forms to retain dredgings, he 
would be estopped to deny that he 
consented to dredgings being thrown 
upon his land. Kiowiatkowski v. 
Duluth-Superior Dredging Co., 201 
Mich. 251, 167 NW 970. 


75. Champ v. Nicholas County 
Court, 72 W. Va. 475, 78 SE 361. 
76. St. Louis Smelting, etc., Co. 


v. Green, 13 Fed. 208; Kemp v. Ham- 
mock, 144 Ga. 717, 87 SE 1030, 1032; 
Georgia R., etc., Co. v. Hamilton, 59 
Ga. 171; Warner v. Eaton, 78 N. H. 
515, 102 A 535;.‘Clark v.. Parsons, 
69 N. H. 147, 39 A 898, 76 AmSR 
157; Christianson v. Linford, 26 N. 
Y. Super. 215; Miller vy. Platt, 12 N. 
Y. Super. 272; Levinson v. Myers, 
100 Misc. 379, 166 NYS 703. 

77. Boone v. Gulf, etc., R. Co., 
(Ala.) 78 S 956; Steele v. Adams, 
21 Ala. 534; Levinson v. Myers, 100 
Mise. 379, 166 NYS 703; Williamson 
v. Jones, 43 W. Va. 562, 27 SE 411. 

78. Wisconsin Cent. R. Co. v. For- 
sythe,. 169 Us 0S.'-46jb5e)SEt 1020, 
40 L. ed. 71; Sullivan vy. Moore, 84 
S. C. 426, 65 SE 108, 66 SE 561. 

79. Westcott v. Meeker, 144 Iowa 
311, 122 NW 964, 29 LRANS 947 
(remainderman); Dillett v. Kemble, 
25 N. J. Ea. 66. : 
_ {a] Silence while not interested 
will not operate as an estoppel after 
interest is obtained. Dillett v. Kem- 
ble, 25 N. J. Eq. 66. 

.80. Western Union Tel. Co, Vv. 
Louisville, ete, R. Co., 250 Fed. 199, 
162 CCA 335; Brown v. Bowen, 30 
N. Y. 519, 86 AmD 406, 

81. U. S—Western Union Tel. Co. 
v. Louisville, ete., R. Co., 250 Fed. 
199, 162 CCA 335. 

Ill.— Zeigler v. Brenneman, 237 1ll. 
15, 86 NE 597. 

Ky.—Ramsay v. Clarke, etc., Turnp. 
Co., 1 KyL 308, 10 Ky: Op. 751. 

Md.—Casey v. Inloes, 1 Gill 430, 
39 AmD 658. 

N. J.—Perkins v. Moorestown, etc., 
Turnp. Co., 48 N. J. Eq. 499, °22 A 
180; New York Mut, L. Ins. Co. v. 
Norris, 31 N. J. Eq. 583. 

N. Y.—Andrews v. Cohen, 221 N. 
Y. 148, 116 NE 862; McCulloch v. 
Wellington, 21 Hun 5. 

Oh.—Andrews v. Settles, 16 Oh. Cir. 
Cts 638.29) -Oh7! Ciry.i Deer 91. 

Pa.—Robinson v. Justice, 2 Penr. 
& W. 19, 21 AmD 407. 

S. C—Sullivan vy. Moore, 84 S. C. 
426, 65 SE 108 [reh den 66 SE 561]. 

Tex.—Fort Worth; etc; RCo. Vv: 
Southern Kansas R. Co., (Civ. A.) 
151 SW 850. 

W. Va.—Pocahontas Light, etc., Co. 
v. Browning, 53 W. Va. 436, 44 SE 
267. 

Eng.—Ramsden v. Dyson, L. R. 1 


ESTOPPEL 


in the property 


And acquies- 


claimed had no 
improvenients,** 


H. Lew 129,15. BRC, 374. 

{a] The owner of a reversion is 
not put on notice that the life tenant 
supposes he owns the fee by any 
small improvements on the land, and 
he is bound to speak only when he 
has knowledge of improvements 
which as a reasonable man he must 
know the life tenant would not make, 
except under the belief that he held 
the fee. Sullivan v. Moore, 84 S. C. 
426, 65 SE 108 [reh den 66 SE 561]. 

{b] Ignorance of conditions.—The 
fact that plaintiff in ejectment has 
stood by without disclosing his title 
while defendants, who were pur- 
chasers for a valuable consideration, 
were making valuable improvements, 
does not prevent a recovery where 
it is not shown that plaintiff knew 
the true boundary. Robinson vy. Jus- 
tice, 2 Penr. & W. (Pa.) 19, 21 AmD 
407. 

82. Pocahontas Light, etc, Co. v. 
Browning, 53 W. Va. 436, 44 SE 267. 

83. Oberheim v. Reeside, 116 Md. 
265, 81 A 590; Perkins v. Moorestown, 
ete.,-Turnp. Co., 48 N. J. Hq. 499, 
22 A 180; New York Mut. L. Ins. 
Co. v. Norris, 31 N. J. Eq. 583; Rams- 
den v. Dyson, L. R. 1 H. L. 129, 15 
ERC 3874. 

84. Cal.—Eltinge y. Santos, 171 
Cah.278, 152 P95. 

Ill.— Zeigler v. Brenneman, 237 Ill. 
15, 86 NE 597; Empire Coal Min. Co. 
v. Empire Coal Co., 183 Ky. 699, 
210 SW 474. 

Md.—Oberheim v. Reeside, 116 Md. 
265, 81 A 590; Schaidt v. Blaul, 66 
Md. 141, 6 A 669. 

Mass.-—-Gray v. Bartlett, 20 Pick. 
186, 32 AmD 208. 

N. J.—Perkins v. Moorestown, etce., 
Turnp. Co., 48 N. J. Eq. 499, 22: A 
180; New York Mut. L. Ins. Co. v. 
Norris, 31 N. J. Eq. 583. 

N. Y¥.—Christianson v. Sinfard, 19 
AbbPr 221; Christianson vy. Linford, 
26 N. Y. Super, 216. 

Pa.—McCormick v. McMurtrie, 4 
Watts 192. , 

Tenn.—Cooper v. Great Falls Cot- 
ton Mills Co., 94 Tenn. 588, 30 SW 
353. 

Vt.—Boynton v. Hunt, 88 Vt. 187, 
92, A 158. 

Eng.—Ramsden v. Dyson, L. R. 1 
By Lie 229, 415) RC 3374; 


-f[a] Where the title is equally 
well known to both parties the 
owner will not be estopped. Ober- 


heim v. Reeside, 116 Md. 265, 81 A 
590; Casey v.. Inloes, 1 Gill (Md.) 
430, 39 AmD 658, 659; Gray v. Bart- 
lett, 20 Pick. (Mass.) 186,.32 AmD 
208. 

[b] Rule applied.—(1) Where one 
knowingly encroaches upon a street, 
and is not misled by abutting prop- 
erty owners as to the width thereof, 
mere silence and delay in protesting 
on their part will not estop them 
from bringing an action for such en- 
croachment. McDonald v. Stark, 176 
Ill. 456, 52 NE 37. (2) Where a per- 
son who builds on a wall of another 


[§ 163 


It is essential that at the time the improvements are 
made the party against whom the estoppel is claimed 
should have been aware of his title to or interest 


improved,®! or if he was ignorant 


of his rights that such ignorance was not the result 
of gross. negligence,*? or that the title was not 
equally open to the notice of both parties.%* 
essential also that the party claiming the estoppel 
should have acted in ignorance of the other’s title 
or interest ** and been influenced by the conduct 
of the party against whom the estoppel is claimed.®* 
The general rule applies only where the party mak- 
‘ing the improvements believes in good faith that he 
has a right to do so.%6 
tion where the party against whom the estoppel is 


It is 


So the rule has no applica- 


knowledge of the expenditures or 
or that they were in contempla- 


knows that he is not entitled so te 
do, the owner is not estopped from 
thereafter compelling the removal of 
the erection because he knew of it 
and made no_ protest. Bright v. 
Allan, »203- Pas /394)) 538 A-'/251;) 93 
AmSR 769. (3) Although a man en- 
courages another to settle, improve, 
and expend his money on land, he is 
not estopped to allege anything 
against the settler’s title, where the 
settler knew of the dispute of title. 
McCormick vy. McMurtrie, 4 Watts 
(Pa.) 192. 

{c] Failure to prevent improve- 
ment not controiling.—One who im- 
proves his land by use of the prop- 
erty of another against the known 
opposition of the other, or with 
knowledge that he does not consent 
thereto, cannot invoke the doctrine 
of estoppel solely because the other 
did not prevent his action. South- 
side Impr. Co. vy. Burson, 147 Cal. 401, 
Sie PHIULON:. 

[ad] Where ignorance is the result 
of culpable negligence, no estoppel 
arises. New York Rubber Co. vy. 
Rothery, 107 N. Y. 310, 14 NE 269, 
1 AmSR 822; Boynton v. Hunt, 88 
Vt. AST, 92 A, 153% 

Smith, 30 


85. Colo.—Strahe vy. 
Colo. 392, '70 BP 1677: 

Ill.— Powell v. Rogers, 105 Ill. 318. 

Mich.—Morrill v. Mackman, 24 
Mich, 279, 9 AmR 124. 

Mo,—St. Louis Safe Deposit, ete. 
Bank v. Kennett, 101 Mo. A. 870, 74 
SW 474. 

N. J.—Perkins v. Moorestown, etc., 
ee Co3°48 N. J: Hq. 499, 22 A 


N. Y.—Fagan yv.. McDonneli, 115 
App. Div. 89, 100 NYS 641 [aff 191 
N. Y. 515 mem, 84 NE 1112 mem]; 
Gouverneur v. National Ice Co., 57 
Hun 474, 11 NYS 87 [rev on other 
grounds 134 N.. Y.: 355, 31 NE 865; 
30 AmSR 669, 18 LRA 695]. 

W. Va.—Pocahontas Light, etce., 
Co. v. Browning, 53 W. Va. 486, 44 
SE 267. 

Eng.—Ramsden y. Dyson, L. R. 1 
HY L129, Lo ERGs 7 4 

86. Johnson v. Elkhorn Gas Coal 
Min. Co., 176 Ky. 676, 197 SW 409; 
ee v. Hunt, 88 Vt. 187, 92 A 


[a] One building upon land know- 
ing that it belongs to another can- 
not rely on the other’s silence, but 
builds at his peril, and equity does 
not deny the other owner the right 
to assert his title. Boynton v. Hunt, 
88 Vt. 187, 92 A 153; Ramsden v. 
ape A Ri Be, N29 715 CERES 

87. U. S—Young v. Mahoning 
County, 51 Fed. 585 [rev on other 
grounds 59 Fed. 96, 8 CCA 27]. 

Cal.—Eltinge y. Santos, 171 Cal. 
278, 15 20R. 9ib, 

Ga.—Jenkins v. Means, 59 Ga. 55. 

Iowa.—Decorah Woolen Mill Co. v. 
Greer, 49 Iowa 490. 

Mo.—Kellogg v. 271 Mo. 
189, 196° SW 15. 


Moore, 


For later cases, developments ana changes in the law see cumulative Annotations, same title, page and note number. ° 


§§ 163-164] 


tion.87% 


objections.®° 


Improvements under void statute or ordinance. 
Where improvements are made under an unconsti- 
tutional law ® or an invalid ordinance, failure of 
the owner to object has been held not to work an 
estoppel, especially where he did not know that 
the statute or ordinance was invalid,®? or where 
having such knowledge he resisted the making of 


N. Y.—Gouverneur v. National Ice 
Co., 57 Hun 474, 11 NYS 87 [rev on 
other grounds 134 N. Y. 355, 31 NE 
865, 30 AmSR 669, 18 LRA 695]. 

Pa.—Keenan y. Van Dusen, 19 Pa. 


Co, 282. 
8714. Jenkins v. Means, 59 Ga. 55. 
88. U. S.—Wisconsin Cent. R. Co. 


v.. Forsythe, 159 U. S. 46, 15 SCt 

1020, 40 L. ed. 71; Nichols v. Cleve- 

land, 247 Fed. 731, 159 CCA .589. 
D. C.—Mann v. Boyts, 47 App. 356. 
Mich.—Butler vy. Grand Rapids, etc., 


R. Co., 85 Mich. 246, 48 NW 569, 24 
AmSR 84. 

Nebr.—Burlingim v. Warner, 39 
Nebr. 498, 58 NW _ 132. 

N. J.—Perkins v. Moorestown, etc., 
TMuirnps .Go., 248) IN. sais Bq.7) 499, 22 
A 180. 


89. Pacific Coal, etc., Co. v. Pio- 
neer Min. Co., 205 Fed. 577, 123 CCA 
593; Hall v. Hobart, 186 Fed. 426, 
108 CCA 348 [aff 174 Fed. 433]; 
St. Louis Safe Deposit, etc, Bank 
v. Kennett, 101 Mo. A. 370, 74 SW 
474; Burlington v. Warner, 39 Nebr. 
4938, 58 NW 132. 

90. Nichols v. Cleveland, 247 Fed. 
731, 159 CCA 589; Andrews v. Settles, 
162 Ohi eCir (Ct-£638)) 9 'Oh. -Cirs ‘Dec: 
191. 

91. Pettis vy. Johnson, 56 Ind. 139. 

[a] A nonresident owner will not 
be estopped to claim title to prop- 
erty on account of the failure of an 
agent of such owner to object to 
improvements made thereon under an 
invalid city ordinance, it not appear- 
ing that such action was within the 
agent’s duties. Pettis v. Johnson, 56 
Ind. 139. : 

92. Andrews v. Settles, 16 Oh. Cir. 
CEN638)09. OhsiCixri Decs: Lot. 

93. Nichols v. Cleveland, 247 Fed. 
731, 159 CCA 589. 

94. See supra § 163. 

95. U. S.—Northern Pac. R. Co. 
vy. Smith, 171 U. S. 260, 18 SCt 794, 
43 LL, ed. 157; Roberts v. Northern 
Pac. R. Co., 158 U. S. 1, 15 SCt 756, 
39 L. ed. 873; Northern Pac. R. Co. 
v. Murray, 87 Fed. 648, 31 CCA 183; 
Pryzbylowicz v. Missouri River R. 
Co., 17 Fed. 492, 3 McCrary 586. 

Ala.—Hendrix v. Southern R. Co., 
130 Ala. 205, 30 S 596, 89 AmSR 27; 
Pollard v. Maddox, 28 Ala, 321. 

Ariz.—Donohoe v. El Paso, etc., R. 
ConldrAriz, 293,, 94. 1091. 

Ark.—Warren, etc., R. Co. v. Gar- 
rison, 74 Ark. 136, 85 SW 81; Reichert 
v. St. Louis, etc., R. Co., 51 Ark. 491, 
11 SW 696, 5 LRA 183. 

Ga.—Vandiver v. Byrd-Matthews 


Lumber Co., 146 Ga. 113, 90 SE 
960. 
Ida.—Boise Valley Constr. Co. v. 


Kroeger, 17 Ida. 384, 105 P 1070, 1073, 
28 LRANS 968 [cit Cyc]. 
Tll.—Chicago, etc., R. Co. v. Langer, 
288 Ill. 16, 123 NE 61; Chicago, etc., 
R. Co. v. Joliet, 79 Ill. 25; Ross v. 
Chicago, ete., R. Co., 77 Ill. 127. 
Ind.—Indiana R. Co. v. Morgan, 
162 Ind. 331, 70 NE 368; Evansville, 


ete, R. Co. v. Nye, 113 Ind. 223, 
15 NE 261. ; 
-Jowa.—Shimanek v. Chicago, etc., 


R..Co., 152. NW 574. 


If the owner, as soon as he is informed 
of the expenditures or improvements, protests 
against their continuance and asserts his ownership 
to the property on which they are being made, no 
estoppel arises;SS and of course there can be no 
estoppel where the improvements are made after 
express notice has been given that the party sought 
to be estopped claims the property and over hig 


ESTOPPEL 


[§ 164] (b) 


Ky.—Louisville, ete, R. Co. v. 
Pittsburg, etce., Coal Co., 111 Ky. 960, 
64 SW 969, 23 KyL 1318, 98 AmSR 
447, 55 LRA 601; Louisville, etc., R. 
Co. v. Stephens, 14 KyL 919. 

La.—Mitchell v. New Orleans, etce., 
R.:| Co.,7 41° Law Ann. 9363, .6'S 522; 
Tilton v. New Orleans City R. Co., 
385 La. Ann. 1062. 


Md.—Baltimore, ete, R. Co. v. 
Strauss, 37 Md. 237. 
Mo.—Alexander vy. Kansas City, 


etc., R. Co., 188 Mo. 464, 40 SW 104; 
Scarritt v. Kansas City, etc., R. Co., 
127 Mo. 298, 29 SW 1024; Planet 
Property, etc., Co. v. St. Louis, etc., 
Ri “Corp 115) Mot" 613;922) Swi 626: 
Ragan y. Kansas City, etc., R. Co., 
111 Mo. 456, 20 SW 2384; Dodd v. 
St. Louis, ete. R. Co., 108 Mo. 581, 
18 SW 1117; Gray v. St. Louis, etc., 
R, Co., 81 Mo. 126; Kanaga v. St. 
Louis, ete., R. Co., 76 Mo. 207; Mas- 
terson v. R. Co., 72 Mo. 343; Baker 
v. Chicago, ete., R. Co., 57 Mo. 265; 
Provoltyv:; Chicago, etc: | R.’ Co: 57 
Mo. 256. 

Oh.—Goodin y. Cincinnati,  ete., 
Canal Co., 18 Oh. St. 169, 98 Amv 
95 


Pa.—Wilson Tp. v. Easton Transit 
Comu2587 Par 266; 01019, A] 19 837 Inite 
Melon St., 192 Pa. 331, 43 A 1013; 
People’s Pass. R. Co. v. Union Pass. 
ReCoses Pas Distal lien mba, or 
498; Bell v. Ohio, ete., R. Co., 2 
PittsbLegJ 42. But compare Alle- 
gheny Valley R. Co. v. Colwell, 15 
A 927. 

Porto Rico.—Sabalier v. American 
RR Co},) 5 Porto ) Rico, Fed. 259. 

S. C.—Marines v. Goblet, 31 S. C. 
153, 9 SE 803, 17 AmSR 22 

Tex.—Evans v. Gulf, ete, R. Co., 
9 Tex. Civ. A. 124, 28 SW 903. 


Wash.—Kakeldy v. Columbia, etc., 
Co., 37 Wash. 675, 80 P 205. 

W. Va.—Norfolk, efc., R. Co. v. 
Hepaus, 40. W. Va. 442, 21 SE 
755. 

Wis,—Taylor v. Chicago, ete. R. 
Co., 63 Wis. 327, 24 NW 84. 


{a] Reason for rule.—The rule, it 
is said, is based upon considerations 
of public policy. Boone vy. Gulf, etc., 
Re Co. (Alay 278 ‘SE956: 

[b] Written agreement to permit 
use of land.—Where a _ landowner 
agreed in writing to give an electric 
railroad company the use of a right 
of way over his land in consideration 
of the benefits to be derived by him, 
and the company, with his knowledge. 
constructs and operates the road for 
several years, the landowner is 
estopped to question, the right to 
continue such use. Robertson Mortg. 
Co. v. Seattle, etc., R. Co., 87 Wash. 
Gey erie geen dou kee 

{c] The fact that the road had 
not the power of eminent domain is 


immaterial. Indiana R. Co. v. Mor- 
gan, 162 Ind. 331, 70 NE 368. 
96. U. S.—Roberts y. Northern 


Pac. UR. Col eib8 LUE Sek, 15 -SCt 756, 
89 L. ed. 873. 

Ala.—Boone v. Gulf, ete, R. Co., 
78 S 956; Hendrix v. Southern R. Co., 
130 Ala. 205, 30 S 596, 89 AmSR 27; 
South, ete, Alabama R. Co. v. 
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the improvements.? 


Construction of Railroad. Apply- 


ing the general rule above stated,®* where an owner 
permits the construction of a railroad on his land, 
he cannot after the road is completed and large 
sums of money are expended on the faith of his 
apparent acquiescence deny to the railroad com- 
pany the right to use the property,” and forfeits 
his right to maintain either ejectment %* or tres- 
pass,*’ or a suit to enjoin the operation of the 
road;°* but he is not precluded from a recovery of 
damages for injuries arising from the construction 
and operation of the road,®® especially where the 
construction is authorized by law and where the 
owner of the land cannot complain,’ although this 
rule may be rendered inoperative by agreement be- 


Alabama Great Southern R. Co., 102 
Ala, 236, 48 S 747. 

Ariz.—Donahoe v. El Paso, 
Co.,,.11, Ariz: 293,94 P1094: 

Ark.—Warren, etc., R. Co. v. Gar- 
rison, 78 Ark. 136, 85 SW 81. 

Cal.—Southern Pac. Co. vy. 
Angeles Milling Co., 170 P 829. 

Ind.—Strickler v. Midland R. Co., 
125 Ind. 412, 25 NE 455; Evansville, 
ete., R. Co. v. Nye, 113 Ind. 223, 15 
NE 261. 

Mo.—Scearritt v. Kansas City, etc., 


etc., 


Los 


R. Co.,. 127 Mo. 298,.29 SW: 1024; 
Dodd _v. St. Louis, ete, R. Co., 108 
Mo. 581, 18 SW 1117; Gray v. St. 


Louis, etc., R. Co., 81 Mo. 126. 

Wash.—Kakeldy v. Columbia, etc., 
R. Co., 37 Wash. 675, 80 P 205. 

[a] Limitation of rule.—The fact 
that an owner of land stands by and 
sees the survey and construction of 
a railroad on his lands and the ex- 
penditure of a large sum of money 
in connection therewith does not 
preclude him from maintaining a, pos- 
sessory action for -the railroad’s 
right of way where the execution 
on the judgment is stayed in order 
that the railroad may condemn and 
appropriate the right of way, so that 
the only effect of the judgment is 
to compel the railroad to make com- 
pensation for the property taken by 
it. Slaght v. Northern Pac. R. Co., 
39 Wash. 576, 81 P 1062 [aff 205 
U.S. 122, 27. Set 442]. 

97. Roberts v. Northern Pac. R. 
CortbS 9UlASs. Ue bi S Cte156) 93 Ie 
ed. 873; Donohoe v. El Paso, etc., 
R. Co., 11 Ariz. 293, 94 P 1091. 

98. Strickler v. Midland R. Co., 
125 Ind. 412, 25 NE 455; Mitchell v. 
New Orleans, ete., R. Co., 41 La. Ann. 
363, 6 S 522; Kakeldy vy. Columbia, 


aes Ry Co 23S Washs C675 eS0e by 
205. 

[a] Effect of failure to pay dam- 
ages.—A landowner does not, by 


mere silence and inaction at the 
time of the construction of a railroad 
on part of his land, and on a street 
in front of his premises, lose his 
right, subsequently to obtain an in- 
junction restraining the operation of 
the road unless damages are paid. 
Coombs v. Salt Lake, etc., R. Co., 9 
Utah 322, 34 PB: 248. 

99. U. S.—Roberts vy. Northern 
Paice ResConniss? UasSsas lonSCt e756, 
39 L. ed. 873. 

Ida.—Boise Valley Constr. Co. v. 
Kroeger, 17 Ida. 384, 1055,P, 1070; 
28 LRANS 968. 
Ky.—Louisville, ete, R. Co. v. 


Stephens, 14 Kyl 919. 

Md.—Lake Roland El. R. Co. v. 
Hibernian Soc., 83 Md. 420, 34 A 
1017. 

N. Y.—Knox y. Metropolitan El. 


Re iGo, 58 Hun 517,012 NYS 43- 

Utah.—Coombs v. Salt Lake, etc., 
R,-Co. 9 Utah;.322, 34 P 248. 

Wash.—Kakeldy v. Columbia, etc., 
R. Co., 37 Wash. 675, 80 P 205. 

1. Lake Roland El. R. Co. v. Hi- 
bernian Soc., 83 Md. 420. 34 A 1017; 
Knox v. Metropolitan El. R. Co., 
58 Hun 517, 12 NYS 848 [aff 128 N. 
Y. 625, 28 NE 485], 
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tween the parties,? or by the positive conduct of the 
owner amounting to a waiver of his rights.® 
ever, no estoppel arises against the owner of land 
where at the time of the making of the improve- 
ments he was not aware that the land belonged to 
him‘ or that valuable or permanent improvements 
where he objected to every en- 
eroachment on his land,°® or where it did not appear 
that the company’s entry was induced or its occu- 
paney sanctioned or acquiesced in by anything he 
It has also been held that the rule 
permitting an estoppel of the owner is limited 
strictly by considerations of publie convenience.® 

Where .a tax in aid of the construction of a rail- 
road has been voted by the taxpayers of a munici- 
pality, and the company has constructed its road 
through the municipality at an expense greatly in 
excess of the amount of the tax, the taxpayers mak- 
ing no objection to the legality of the vote until 
after the completion of the road, they are estopped 
to object to the validity of the election,® unless it 
is shown that the vote was obtained by fraud of 


were being made,°® 


said or did.” 


a) Bvanseves Gulf, .ete. R.--Coy'9 
Tex.) Civ. (A, 0124/28 « SW,.903. 

.[a] Thus, where a landowner 
verbally agrees to convey to a rail- 
road company, without charge, a 
right of way across his land, and 
the company, relying on his promise, 
and with his acquiescence, builds 
across the land, he is estopped to 
claim damages for the building of 


the road. Evans vy. Gulf, etc. R. 
Cogs Se TexhirCiva ASTI 245=228 SSW 
903 


3. Norfolk, etc., R. Co. v. Perdue, 
40 W. Va. 442, 21 SE 755. 

[a] Assisting construction.—W here 
a person who claims to be the owner 
of a tract of land has notice of the 
fact that a railroad company is ex- 
cavating a tunnel through a moun- 
tain located on such land, under 
claim of title thereto, remains silent 
as to his ownership of the land, with 
full knowledge of his rights, and 
assists in the construction of such 
tunnel from its commencement until 
it is completed and the railroad is 
constructed through it, without as- 
serting any claim to the land through 
which the tunnel passes, and then 
institutes an action for damages 
against the railroad company for 
taking his land, he will be estopped 
from recovering in such action, and 
may be enjoined from further prose- 
cuting such action for damages. 
Norfolk, ete., R. Co. v. Perdue, 40 
W. Va. 442, 31 SE 755. 

4. Chicago, ete:, -R. ‘Co. vi... Des 
Moines Union R. Co., 165 Iowa 35, 
144 Mo. 54; Fort Worth, etc., R. Co. 
Vv. Southern Kansas R. Co., (Tex. Civ. 
A.) 151 SW 850. 

5. Smith v. Oregon Short Line R. 
Co., 30 Utah 246, 84 P 108. 

6G. Chicago, etc., R. Co. v. Hayes, 
49 Colo. 338, 113 Pp 315; Muncie Blec- 
tric Light Co. v. Jolife, 59 Ind. A. 
349, 109 NE 433. 

7 Chicago, ete:;> Ri Co..cvy DeEs 
Moines Union R. Co., 165 Iowa 35, 
144 NW 5&4: Walker v.: Chicago, etc., 
R. Co., 57 Mo. 275; Smith v. Oregon 
Short Line R. Co., 30 Utah 246, 84 
P'108. ; 

[a] Where the officers of the rail- 
road company knew that it did not 
own the land and that the party 
against whom the estoppel is claimed 
did own it, there was no ground of 
estoppel. Chicago, ete., R. Co. v. Des 
Moines Union R. Co., 165 Iowa 35, 
144 NW 54. 

[b] If the landowner is absent 
at the time the construction of the 
road is commenced, the fact that he 
does not immediately reply to a letter 
by a third person informing him of 
such construction is not such acqut- 
escence as will estop him from main- * 
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How- | struction.?® 


[§ 165] 
Purchase 


(c) 


taining ejectment to recover the land. 
Walker v.. ‘Chicago, .ete., R. Co., 157 
Mo. 275. 

8 Chicago, ete, R. Co. v. Hayes, 
49 Colo. 3338, 113 P 315. See also 
Highland Bay Gold Min. Co. v. 
Strickley, 116 Fed. 852, 54 CCA 186 
(recognizing this view). 

9. Burlington, ete, R. 
Stewart, 39 Iowa 267. 

10. Sinnett v. Moles, 38 Iowa 25. 

LT. «Union! Pac.) &.:.Co.w, “Chicago, 
etess ReuiGos Sie Med: 4309. 21 CCA ATA 
[aff 163 U. S. 564, 16 sct i 3.40 Le 
ed. 265]; Little Rock, eG, RS Coss 
Little Rock, ete, Ft. Coa 36 Ark. 663; 
Mahaska County R. Co. vy. Des 
Moines Valley R. Co., 28 Iowa 487; 


(Gas) MNS 


Catawissa R. Co!’s App.j 2 Walk. 
(Pad, 125: 

12. Snyder v. Chicago, etc., R. Co., 
112 Mo. 527, 20 SW 885. 

18. See supra § 163. 

14. U. S.—Ketchum v. Pleasant 


Valley Coal Co., 257 Fed. 274; Hatch 
v. Ferguson, 66 Fed. 668, 14 CCA 
41. 

Ala.—Austin v. Jones, 148 Ala. 659, 
41 S 408. 

Cal.—Baillarge vy. Clark, 145 Cal. 
589, 79 P 258, 104 AmSR 75; Beards- 
ley ‘vi. sClem,;’ 137 Cal.-328)70 PP! 175; 
Pacific Impr. Co. v. Carriger, 6 Cal. 
Unrep. Cas. 884, 68 P 315. 

Colo. —Vaughn v. Comet Cons. Min. 


Co), ‘21, Colo. 54; 39° P’422: 

Fla.—Price v. Stratton, 45 Fla, 
535, 88 S 644; Hagan y. Bilis, 39 
Mla, 1463, 9822) SenrT2 7, 163 AmSR 
167. 


11l.—Chieago, ete., R. Co. v. Langer, 


288 Ill. 16, 123. NE) 61, 
f Ind.—State v. Stanley, 14, Ind, 
09. 

fowa.—Schleuter v. Reinking, 173 
NW 18. 


88 Kan. 465, 129 P 178; Burgess v. 
Hixon, 75 Kan. 201, 88 P 1076. 

Ky.—Empire Coal Min. Co. v. Em- 
pire Coal Co., 183 Ky. 699, 210 SW 
474; Reid v. Singer Mfg. Co., 128 Ky. 
50, 107 SW 310, 32 KyL 927; Haddix 
v. Fairchild, 89 SW 171, 28 KyL 221; 
Spears v. Conley, 87, SW 1072, 27 
Kyl. 1169; Stith v Carter, 60 SW 725, 
22 Kyl 1488; Kern v. Reunser, 50 
SW. 838, 20 KyL 1954; Brown v. 
Stubblefield, 11 Ky. Op. 767. 

Minn.—Holeomb vy. Independent 
eepee Dist., 67 Minn. 321, 69 NW 

Mont.—Cobban v. Hecklen, 27 Mont. 
245,70 P 805. 


Nebr.—Lydick v. Gill, 68 Nebr. 
273, 94 NW 109. 
N. J.—Pace v. Bartles, 47 N. J. 


Mgqsal70) 420) A aSb2t 
N. Y.—Jones v. Duerk, 25 App. Div. 
551, 49 NYS 987. 


[§§ 164-165 ss 
which they were ignorant at the time of such con- 


Railroad companies, their stockholders and direc- 
tors are mutually estopped by agreements between 
themselves in reliance on. which large expenditures 
have been made without objection."? 

A mortgagee or beneficiary in a deed of trust will 
not necessarily be estopped by conduct relating to 
the construction of a railroad which would estop 
the owner of the land.1? 


Improvements or Expenditures by 


In General. Pursuant to the gen- 
eral rule 1° one who knowingly stands by and with- 
out objection suffers the purchaser of land to make 
improvements and expenditures thereon is estopped 
to contest such purchaser’s title, where the latter 
-has acted in reliance on and been misled by his 
conduct ;'* and it is of no importance that there was 
no willful design to mislead.1® 
that the rule is applicable, although the contract 
of purchase is oral where there is part perform- 
ance,'® or although the conveyance is void for want 


So it has been held 


Okl.—Brusha v. Oklahoma City 
Board of Education, 41 Okl. 395, 139 
P 298, LRA1916C 233, 

Pa.—Marshal v. Foltz, 221 Pa. 570, 
70 A 857; Big Mountain Impr. Go.’s 
App., 54 ’Pa. 361; Willis v. Swartz, 
28 Pa. 413. 

S. D.—Danielson y. Gustafson, 33 
S. D. 440, 146 NW 562; Gilfillan w 
Schaller, Ey) S. D. 638, 144 NW 133; 
Murphy v. Dafoe, 18) S: aD). 425 99 
NW 86; Wampol v. Kountz, 14 3. D. 
334, 85 NW 595, 86 AmSR 765. 

Tenn,—Patton v. McClure, Mart. & 
Yeussoe 

Tex.—Patterson v. Patterson, (Civ. 
A.) 27 SW 887. 

Utah.—Clark v. Kirby: 18 Utah 258, 
5S OP3 Te. 

Wash.—Kennedy vy. Anderson, 49 
Wash. 14, 94 P 661. 


Ct., 72 W. Va. 475, 479, 78 SE 361 
[eit Cyc]; Lowther Oil Co. v. Miller- 
Sibley Oil Co., 53 W. Va. 501, 44 SE 
£330 97 AmSR 1027. 

[a] Rule applied.— (1) Whenever 
a man with notice or means of 
knowledge of the facts and of his 
rights abstains for a long time from 
impeaching a proceeding devesting 
him of the right to obtain the title 
to land, so that another man is in- 
duced to believe the proceeding has 
been acquiesced in, and acting on 
such belief is induced to purchase 
the property and expend money in 
its impruvement, the proceeding is 
unimpeachable in equity, whatever 
its original character may have been. 
Burgess v. Hixon, 75 Kan. 201, 88 P 
1076. (2) Where land is purchased 
with partnership funds, but title is 
taken in the name of one partner, 
and on his death his widow sells the 
property with the knowledge of the 
surviving partner and without any 
objection by him, and the purchaser 
improves the property, the surviving 
partner is. thereafter estopped, to 
deny his ae Re? v. Foltz, 221 

uf 


Pa, 570, 70.A 

11s Ly dick v. Gill, 68 Nebr. 273, 
94 NW 109. 

16. Big Mountain Impr. Co.’s App., 


54 Pa, 361; Clark v. Kirby;-18 Utah 
258, 55 P 372; Kennedy v. Anderson, 
49 Wash. 14, 94 P 661. See also 
Coleridge Creamery Co. vy. Jenkins, 
66 Nebr. 129, 92 NW 123 (a person 
who has contracted to sell realty to 
a corporation is estopped to avail 
himself of the statute of frauds, 
where improvements far exceeding 
the value of the land were made with 
his knowledge and participation, and 
in reliance on the contract, although 
at the time he had no title to or 
possession of the property he con- 
tracted to sell). 


atoll 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 
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of a description of the land.17 However, no estop- 
pel can arise unless thé party against whom it is 
claimed had a present interest in the land at the 
time the improvements were made,!* and was aware 
ef his rights,® and unless he knew of the making 
of the improvements,?° and unless the party mak- 
ing the improvements acted in reliance on his con- 
duct.2+ And the rule has no application where title 


_to the property was acquired by fraud.?? 


. Ciy. A.) 27 SW_ 887. 


[§ 166] bb. By Purchasers at Judicial Sale. As 
a general rule where property is purchased at a 
judicial sale and the purchaser is permitted to 
make valuable improvements thereon without ob- 
jection, the owner will be estopped afterward to 
question the validity of the sale and of the pur- 
chaser’s title.2? However, to create an estoppel it 
is essential that the party sought to be estopped 
knew of the improvements,?* and that the purchaser 
was misled by his silence.?? Where a sale in a par- 
tition suit is void because made after the death of 
one of the tenants in common without revivor, his 
heirs are not estopped from claiming the land as 
against the purchasers by the fact that the latter 


17. Patterson v. Patterson, (Tex, 


ESTOPPEL 


while the purchaser clears the land, 
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made improvements thereon without their objec- 
tion.?¢ 

[§ 167] (d). Improvements on Near-By Prop- 
erty. The failure of a landowner to object to im- 
provements which he sees being made on property 
near his own is no ground of estoppel, as he is not 
bound to complain until his rights are encroached 
upon,*? unless he knew or could have foreseen that 
an injury to his own property would necessarily 
result therefrom.” <A fortiori, there can be no es- 
toppel where there is nothing to charge the party 
sought to be estopped with actual knowledge of the 
improvements.*? However, it has been held that if 
an owner sees the erection of structures which 
would necessarily injure his land and so acts as 
to justify tne builder in believing that he desired 
compensation for damages, he ean obtain no relief 
by injunction.*® Although there is some authority 
apparently to the contrary,** it is ordinarily held 
that permitting buildings to be erected in contra- 
vention of restrictive convenants will work an es- 
toppel,*? especially where the party complaining 


28. Ill—D. M. Goodwillie Co. v 


18. Clark v. Parsons, 69 N. H. 147, 
39 A 898, 76 AmSR 157 (a remainder- 
man entitled to the undivided half of 
a remainder after a life estate is ter- 
minated is not estopped from assert- 
ing his right by reason of making 
no claim during the life of the life 
tenant, as against a grantee of the 
life tenant and the other remainder- 
man, who took possession and made 
improvements before the life estate 
terminated, and which was known to 
the silent remainderman). 

19. Jones v. Duerk, 25 App. Div. 
551, 49 NYS 987; Wickham y. Twad- 
dell, 25 Pa. Super. 188. 

[a]. Protest on discOvery.—Where 
a party had no actual knowledge of 
encroachments until discovered by 
surveys made, and, after discovery, 
promptly demanded the removal of 
the encroachments, no estoppel could 
be claimed against him. Wickham 
v. Twaddell, 25 Pa. Super. 188. 
Austin v. Jones, 148 Ala. 659, 
41 S 408. 

21. Austin v. Jones, 148 Ala. 659, 
41 S 408. 

. 22. Lewis v. Barnes, 272 Mo. 377, 
199 SW 212. 

. Ala.—Austin vy. Jones, 148 Ala. 
659, 41 S 408. p 

Colo.—Strahl v. Smith, 30 Colo. 392, 
TODeE 1 60 We 

Iowa.—lLucas v. Hart, 5 Iowa 415. 

.Ky.—Parringin v. Pickens, 82 Ky. 
449. 

Mo.—Kelly v. Hurt, 74 Mo. 561. 

N. Y.— Hall v. Fisher, 9 Barb. 17. 

Pa.—St. Bartholomew’s Church vy. 
Wood, 80 Pa. 219 [aff 4 LegGaz 18]; 
Hamilton v. Hamilton, 4 Pa. 193. 
“Ww. Va.—Williamson v. Jones, 39 
W: Va. 231, 19 SE 436, 25 LRA 222. 

[a] Rule applied.—If a person 
who causes his land to be sold for 
some purpose of his own, under a 
judicial proceeding which turns out 
to be void, afterward stands by and 
sees the purchaser expend large sums 
in developing oil on the property, 
he may not afterward set up such 
defect in the purchaser’s title. He 
is estopped. Williamson v. Jones, 39 
W. Va. 231, 19 SE 436, 25 LRA 222. 

[b] A sheriff who unreasonably 
delays to sell land for taxes and sees 
it sold to enforce _a vendor’s lien, 
and watches expenditures on it, the 
original debtor having other property 
out of which the sheriff might have 
made the taxes, is estopped to assert 
his right to nee Parringin v. Pi¢ck- 
ens, 82 Ky. 449. 

[ec] If a mortgagor, with full 
knowledge of irregularities in the 
sale of his land, stands by without 
complaint for a period of years, 


pays taxes, and makes valuable and 
lasting improvements, he will be 
estopped from challenging the sale. 
Kelly v. Hurt, 74 Mo. 561. 

24 Austin v. Jones, 148 Ala. 659, 
41 S 408; Williamson y. Jones, 43 
W. Va. 562, 27 SE 411, 64 AmSR 
891, 88 LRA 694; and cases supra 
note 23. 

25. Austin v. Jones, 148 Ala. 659, 
41 S 408; Strahl v. Smith, 30 Colo. 
se 70 P 677; and cases supra note 

{a] Thus an intervener, to whom 
plaintiff conveyed property, after 
giving a trust deed on it, is not 
estopped to assert the invalidity of 
the trustee’s sale, the thirty days’ 
notice required by the trust deed 
not having been given, and to claim 
title to the property, although she 
knew buildings were being erected 
on it, and made no objections, de- 
fendants not having been misled by 
her silence, but having relied on the 


records of the foreclosure. Strahl v. 
Smith, 30 Colo. 392,70 P 677. 
26. Requa v. Holmes, 26 N. Y. 


833,162 N. oY. 293. 

27. U. S.—Griffith v. Berkshire 
Power Co., 158 Fed. 219 [aff 165 
Fed. 1004, 91 CCA 662). 

Cal.—Miller, ete., v. Madera Canal, 


eferuCo,; -1'55.Cal..15 959199" P02 % 22 
LRANS 391. 
Colo.—Stewart v. Stevens, 10 Colo. 


440, 15 P 786. 
Tll.—Brundage vy. Knox, 

450, 117 NE 123. 
Ind.—Consumers’ Gas Trust Co. v. 

Huntsinger, 14 Ind. A. 156, 42 NE 

640. 3 

Ky.—Louisville, etc., R. Co. v. Wal- 

ton, 67 SW 988, 24 KyL 9. 


279 Ill. 


Mass.—Gray v. Bartlett, 20 Pick. 
186, 32 AmD 208. . f 

Mich.—Morrison v. Queen City 
Electric Light, ete, Co., 181 Mich. 


624, 148 NW 354. 

N. J.—Knight v. Hallinger, 58 N. 
J. Haq. 228, 42 A 1045. 

N. Y.—Olin v. Kingsbury, 181° App. 
Div. 348, 168 NYS 766. 


Oh,—First German Reformed 
Chureh v. Summit County, 23 Oh. 
Cir) Ct.. 553: 


Pa.—Keichline v. Hornung, 189 Pa. 
560, 42 A 2938. ‘ 

Porto Rico.—Rabell v. Rodriguez, 
24 Porto Rico 526. 


Vt.—Royce v. Carpenter, 80 Vt. 
37, 66 A 888. 
[a] A failure to object to expendi- 


tures made upon the public domain 
against which the adjoining land- 
owner could make no legal resistance 
will not constitute an estoppel. Gray 
v. Bartlett, 20 Pick. (Mass.) 186, 32 


LAmD 208. 


Commonwealth Electric Co., 241 Ill. 
42, 89 NE 272. 
Ne OEE oe v. Densmore, 68 Ind. 

N. J.—Knight v. Hallinger, 58 N. 
J. Wg, (228) 4279401045, 

N. Y.—Ackerman vy. True, 71 App. 
Div. 143, 75 NYS 695 [rev on other 
grounds 175 N. Y. 353, 67 NE 629]. 

Porto Rico.—Rabell y. Rodriguez, 
24 Porto Rico 526. 

Vt.—Royce v. Carpenter, 80 Vt. 37; 
66 A 888. 

[a] Facts held sufficient to give 
notice.—The adjoining lot owner hav- 
ing stood by without objection while 
the foundation was being extended 
for the bay window, and while the 
window and_ superstructure were 
being erected thereon, he was not 
entitled to a decree for its removal. 
Knight v. Hallinger, 58 N. J: Ha: 
223, 42 A 1045; 

[b] If buildings are erected so as 
to encroach upon a street, the owner 
of another lot abutting on the same 
street is not estopped to object to 
such encroachment by reason of not 
objecting to the construction’ of the 
buildings, where he was ignorant 
that his rights were being interfered 
with, and it is not shown that ‘the 
owner of the buildings was misled by 
his noninterference. Ackerman ‘v. 
True, 71 App. Div. 143, 75) ‘NYS®* 695 
[rev 81 Misc. 597, 66 NYS 140]. 

29. Standard Pocahontas Coal Co. 
v. New Pocahontas Coal Co., 252 Hed... 
535; Mann y. Boyts, 47 App. (D. GC.) 


356. 

Griffith v. Berkshire Power 
Co., 158 Fed. 219 faff 165 Fed. 1004, 
91 CCA 662]; Morrison v. Queen City 
Mlectric Light, etc., Co., 181 Mich. 
624, 148 NW 354. - See also Miller, 
ete., -v. Madera Canal, etc., ‘Co:, 155 


Carer 99.97 TPES 02 Re2.27 SEEVANS ood 
(recognizing this view). 
81. Graham vy. Hite, 93 Ky. 474, 


20 SW 506 (the fact that one grantee, 
who has knowledge of the provision 
of the original deed, allows another, 
who is ignorant of the same, to pro- 
ceed three months in the erection of 
a house, without making objection to 
the location of the same, although he 
daily passes within a few feet of | 
such house, will not estop him from 
bringing an action at the end of, that 
time to enforce the provision of the 
original deeds). 

32. Ware v. Smith, 156 Mass. 186, 
30 NE 609; Bridgewater v. Ocean 
City “Assoc. ‘85 Ni J.2 Hg.) 379, 96) A 
905; Hamsley v. Marlborough Hotel 
Co., 62 N. J. Eq. 164, 50 A 14 [aff 
63 N. J. Eq. 804, 52 A 1132]; First 
German Reformed Church y. Summit 
Gounty, 23"Oh) ‘Cir. (Ct. 663. 
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has also violated the building restriction.*? 
Where a street railway company has been allowed 
to construct its lines without objection by abutting 
property owners, and expended large sums thereon, 
the operation of the line will not be enjoined by 
one who either gave his ccnsent thereto or stood by 
and said nothing while the work was going on.** 
And an owner of property abutting on a street who 
has joined with other citizens in subscribing to a 
fund to. provide a bonus to induce a railroad com- 
pany to build a road, and who has agreed to secure 
permission from the city to operate tracks in the 
street upon which his property is situated and to 
procure a relinquishment of damages from abut- 
ting owners, is estopped from claiming damages 
due to the construction of the road.*° 
(4) Failure of Maker to Assert Inva- 
Applying the general 
rule,** a maker who stands by and sees his note or 
mortgage assigned to a third person, without giv- 


[§ 168] 
lidity of Note or Mortgage. 


83. Keichline y. Hornung, 189 Pa. 
560, 42 A 298, 

[a] Bule applied.—Complainant 

rented her property to defendant, 
who occupied: it for twelve years 
for a brewery, without objection 
from complainant. Some five years 
before defendant quit complainant’s 
premises, he built a brewery on an 
adjoining lot purchased by him, 
which was not objected to by com- 
plainant, The deed to both com- 
plainant and defendant forbade the 
erection of a distillory on the prem- 
ises. It was held that complainant, 
on account of her failure to object 
for five years, and of her own viola- 
tion of the restriction, is nat entitled 
to have defendant enjoined from 
using his land for a brewery. Keich- 
line v. Hornung, 189 Pa. 560, 42 A 
293. 
34. Maust v. Pennsylvania, etc., 
Rew Co. 219 Pan. D682 O34 09 A280 
_ (“These companies are local modern 
conveniences and their extension 
through rural communities in recent 
years has been of great benefit to 
the public generally, and to abutting 
property owners in particular. The 
interest of the public must be taken 
jnto consideration by a chancellor 
when passing upon the equities and 
legal rights of the parties involved 
in the controversy’’). ' 

35. Quanah, etc., R, Co. vy. Dickey, 
(Tex. Civ. A.) 179 SW 69. 

86. See supra § 155. 

87. Ala.—Morris vy. Alston, 92 Ala. 
602, 9 S 315. s 

Ga.—Bailey v. Lumpkin, 1.Ga, 392. 

Ky.—Scott v. Bryan, 1 Ky. Op, 424. 

Me.—Buch: vy. Wood, 85 Me. 204, 
27 A 108. 

Mich.—Kole v. Lampken, 191 Mich. 
156, 157 NW 392, 393 [cit Cyc]. 

Minn.—Downer vy. Read, 17 Minn. 
493. 

Mo.—Grabill v. Bearden, 62 Mo. A. 
459. 

N. J.—Motley v. Darling, 88 N. J. 
Eq. 487, 102 A 853; Lee v. Kirkpat- 
rick, 14 N. J. Eq. 264. 

Ni Y.-=Weyh, v; Boylan, 85 N.Y. 
394, 39 AmR 669; Best v. Thiel, 79 
N. Y. 15; Hubbard v. Briggs, 31 N. 
Y. 518; Tylee v. Yates, 3 Barb. 
Petrie v. Feeter, 21 Wend. 172; Wat- 
son y. McLaren, 19 Wend. 557 [aff 
26 Wend. 425, 57 AmD 260]; Conable 
v. Keeney, 16 NYS 719. 

Pa.—Decker y. Hisenhauer, 1 Penr. 
& W. 476. \ 

[aj If a person whose name has 
been forged as the maker of a prom- 
issory note makes payments thereon 
to an innocent holder, without di- 
vulging the forgery, in order to 
sereen the forger from detection, he 
is estopped from setting up the 
forgery’ as a defense to an action 
on the note. Buck v.. Wood, 85 Me. 
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[§ 169] (5) 


[§ 170] ¢. 
General. 


of; 1.47 


204, 27 A 103. 

38. Decker vy. EHisenhauer, 1 Penr. 
& W. (Pa.) 476. 

89. Morris v. Alston, 92 Ala. 502, 
9: S 315; Grabill v. Bearden, 62 Mo. 
A, 459, 

[a] If the note has been already 
purchased at the time of notice to 
the maker of its sale, his failure to 
deny its execution will not estop him. 
Smith v. Roach, 59. Mo. A. 115. 

40. Bailey v. Lumpkin, 1 Ga. 392 
(the maker of an overdue note who 
stands by when it is transferred by 
the holder without giving any notice 
that it is usurious is not thereby pre- 
cluded from afterward defending 
against the indorsee on the ground 
of usury). 


41. Dawson vy. Melvin, 2 LTNS 
(Baz) 1203. 
42. U. S—Estep v. Kentland Coal, 


etc... Co.;5,289) Hed. 61)7;:. 162) COA?) 45ic¢ 

Cal.— Garber v.~Gianella, 98 Cal. 
527, 33 P 458; Bleven v. Freer, 10 
Cal. 172, 

D. C.—U. S. v. Lamont, 2 App. 532. 

Ga.—Campbell v. Hutcheson, (A.) 
9% 4S B55. 

Ill—wWhite Brass Castings Co. v. 
Automatic Recording Safe Co., 198 
Ill. A, 425; Taylor v. Dawson, 65 Ill. 
Av, 232. 

Ind.—Routh v. Spencer, 38 Ind. 393. 

Iowa.—Blumenthal y. Stahle, 98 
Iowa 722, 68 NW 447. 

Kan,—Abilene First Nat. Bank y. 
Naill, 52 Kan, 211, 34 P 797. 

Ky.—MeGuire v. Carroll 
Ky. 675, 198 SW 6; Whit- 

Whittaker, 107 SW 284, 
32 KyL 1090 [quot Cyc]; Virginia 
Iron, ete., Co. v. Campbell, 105 SW 
129, 32 KyL 40; Clinton y. Franklin, 
83 SW 142, 26 KyL 1053; Doss v. 
Kincheloe, 36 SW 1127, 18 KyL 452; 
Crawford vy. Colyer, 12 KyL 990. 

La.—Longenbaugh v. Louisiana Irr., 
ete., Co, 129 eliass436; 443, 56S) 359 
[eit Cyc]. 

Mich.—Bates v., Kuney, 
596, 88 NW 612. 

Minn.—Macomber vy. Kinney, 
Minn. 146, 128 NW 1001, 130 NW 
851; Theobald vy. Hopkins, 93 Minn. 
203, 101 NW 170: 

Miss.—Coxwell vy. Prince, 19 S 237. 

Mo.—Palmer vy, Welch, 171 Mo. A, 
580, 154 SW 433. 

N. J.—Race v. Groves, 43 N. J. 
Eq. 284, 7 A 667; Philhower vy. Todd, 
11 N. J. Hq. 312. 

N. Y.—Erie County Sav. Bank v. 
Roop, 48 N, .Y. 292; Wood v. Seely, 
382 N. Y. 105; Weaver v. Hutchins, 
12 NYS 661; Parsons v. Tower, 33 
Hun 599; House v. Brilliant, 46 Misc. 
432, 92 NYS 325, 

Pa.—Bogert v. 
Super. 468. 

_ Philippine.—Asis v. Pardo, 2 Phil- 
ippine 401, i 


Constr. 


124 Mich. 
114 


Batterton, 6 Pa. 


Assert Invalidity of Judgment. 
who without objection stands by and suffers the as- 
signment of the judgnient against him to an inno- 
cent third person will be estopped afterward to as- 
sert the invalidity of such judgment.*+ 

Failure to Assert Claim—(1) In 
Where a person having a claim sees an- 
other doing an act inconsistent therewith, and 
stands by in such a manner as to induce the person 
doing the act, and who might otherwise have ab- 
stained from it, 
doing, he cannot afterward be heard to complain 
However, to constitute the estoppel i is 
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ing the assignee notice of any existing defense, is 
estopped from afterward contesting its validity,*‘ 
even though the consideration has entirely failed,** 
if the assignee has been misled by his silence,°? 
and has not taken it under such circumstances as to 
charge him with notice.*® 


Failure of Judgment Debtor to 
A judgment debtor 


te believe that he assents to its- 


S...C.—McGee v. Hall, 26 S.C. 179, 
dei oyali 

Tex.—Lasater v. Premont, (Civ. A.) 
209 SW 753; Darrah yv. Lion Bond- 
ing, etc., Co., (Civ. A.) 200 SW 1101. 

Vt.—Pond v. Pond, 79 Vt. 352, 65 
A 97, 8 LRANS 212. 

Wash.—Sweet v. Oregon-Washing- 
ton Lumber, etc., Co., 98 Wash. 91, 
167 P 82. 

W. Va.—Lorentz v. Lorentz, 14 W- 
Va. 761, 

Eng.—Rule v. Jewell, 18 Ch. D. 660, 
16 ERC 561. 

Can.—Fraser vy. Imperial Bank of 
Canada, 47 Can. S. C. 313 [rev 22 
Man. 58]. 

Ont.—Gentles v. Canadian Pac. R. 
Co., 14 Ont. L. 286, 9 OntWR 601; 
Hoig v. Gordon, 17 Grant Ch. (U. C.) 
599; Detlor vy. Grand Trunk R. Co., 
Ly Ws ICA Os BOOS. 

4 Sask. 


Rye ag v. Drewery, 
‘Tal Rule applied.—(1) Where sur- 
eties on school fund mortgage pur- 


chased the land for their protec- 
tion in reliance on conversations 
with the presiding judge of the 


county court, who did not mention 
a. deed of trust held by him indi- 
vidually, he was estopped to assert 
his deed of trust as against them. 
Palmer v. Welch, 171 Mo. A. 580, 
154 SW 433. (2) If one not in pos- 
session of land has a claim against 
an estate, which does not appear on 
record, and fails to disclose it, and 
stands by and suffers the estate to 
be sold and improved, with knowl- 
edge that the title has been mis- 
taken, he will not be allowed to 
assert his claim against the pur- 


chaser, Macomber v. Kinney, 114 
Minn. 146, 128 NW 1001, 130 NW 
851. (3) One who stands by and 


knows that another is purchasing 
land to which he has or asserts a 
claim, will be estopped to set up such 
claim to the prejudice of such pur- 


phaser: Wise v. Fields, 10 Ky. Op. 
[b] Claim for services.—(1) A 


testator gave the use of the home 
farm to his wife for life, and then 
to a daughter for life. The wife 
and daughter entered into an agree- 
ment, whereby the wife in considera- 
tion of the: daughter remaining on 
tho farm agreed to pay for her serv< 
ices a specified sum per week. There- 
after the wife and a third person 
entered into a contract, whereby the 
latter was to make his home on the 
farm and receive the whole of the 
wife’s estate, consisting of person- 
alty, in case he survived her. The 
arrangement was discussed in the 
presence of the daughter, who was 
present when the wife told the third 
person that her estate was estimated 


at a specified sum, and that it was” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ° ; 
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necessary that the party against whom it is claimed 
should be aware of his rights,#* that there should 
have been a duty to speak,#4 and that the adverse 
party should have been actually misled.*® 

| When Asked Concerning It. In 
accord with the rule just stated,#® when a person 
having a claim is asked concerning it under such 
circumstances as to render it his duty to speak, and 
fails or refuses to make it known, and another is 
thereby actually misled to his prejudice, he will be 
thereafter estopped to assert such claim.‘? 
ever, to make the silence of the party operate as an 
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free from debts. The daughter failed 
to disclose the existence of her claim 
for services. It was held that the 
daughter was estopped from enforc- 
ing her claim against the estate of 
the wife. .Pond v. Pond’s Est., 79 
(Witamoo2,ty. 6510 Ave 9 740) 8) Tur ANG | 2122 
(2) Where plaintiff and another sold 
land for defendant for a _ certain 
commission, and plaintiff knew of 
the amount of the commission, and 
with knowledge thereof accepted a 
certain sum for his services, and led 
defendants to believe before they 
settled with the other person that 
he had received payment of his claim 


in full, he will be estopped from 
asserting further rights under the 
contract. Theobald v. Hopkins, 93 


Minn. 253, 101 NW 170. 

[c] Client’s release of claim owned 
by attorney.—Where an attorney 
stands by and permits his client to 
release a Claim which the attorney 
owns, and the client to recover a 
large sum of money on the basis of 


a free settlement which includes the 


claim in question, the attorney can- 
not sue for such claim. Weaver v. 
Hutchins, 12 NYSt 661. 

{d] Undisclosed lease.—Defendant 

having a lease of certain land, as 
representative of the owner, placed 
the land in the hands of brokers for 
sale, through whom plaintiff pur- 
chased, and also delivered to the lat- 
ter the deed, and received the pur- 
chase money, without at any time 
disclosing to plaintiff any interest in 
the land under his unrecorded lease. 
It was held that defendant was 
estopped from claiming any interest 
in the land. Garber v. Gianella, 98 
Cal. 527, 33 P 458. ’ 
- fe] Giving accountable receipt for 
property levied on.—One who, with 
knowledge of all the facts and cir- 
cumstances surrounding the transac- 
tion, gives to the sheriff an account- 
able receiptfor property levied uponas 
the property of another, is estopped 
from afterward asserting owner- 
ship in himself, unless-at or before 
the giving of the receipt he made 
known his claim to the officer. Dres- 
pach v. Minnis, 45 Cal. 223. 

[f] Claim for dower.—A person 
who knowingly permits a purchaser 
to take title to real estate with the 
assurance that the land is free from 
any claim of dower therein cannot 
afterward set up a claim to dower 
in the premises. Wood vy. Seely, 32 
N.. Y. 105. : 

[g] Government contracts.—A bid- 
der for government work, whose 
second bid under a new advertise- 
ment is accepted after the rejection 
of his first bid, and who thereupon 
voluntarily enters upon the perform- 
ance of the contract, is precluded 
from asserting that the first bid 
should have been accepted, for the 
purpose of charging the government 
with liability for the difference be- 
tween the first and last bids. U. S 
vy. Lamont, 2 App. (D. C.) 532. 


43. McGee v. Hall, 26 S. C. 179, 
i.SE 711. 
- 44, Abilene First Nat. Bank_v. 


Naill, 52 Kan. 211, 34 P 797; Hey 
vy. Collman, 78 App. Div. 584, 79 NYS 
778 [aff 180 N. Y. 560 mem, 73 NE 
1125 mem]; Joslyn v. Grand Trunk 
RCo. 61- Vt.-92. 

[a] Thus one is not estopped to 


f 
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How- 


claim, as against the purchaser at 
public sale of a farm, that he has 
a right of way across it, although 
he was at the sale, and made no 
claim to the way, there having been 
nothing said requiring him to speak. 
Hey v. Collman, 78 App. Div. 584, 
79 NYS 778 [aff 180 N. Y. 560 mem, 
73 NE 1125 mem]. 

45. U.S.—Fellows v. National Can 
Co., 257 Fed. 970; Barrett v. Twin 
City Power Co., 118 Fed. 861 [aff 
126 Fed. 302, 61 CCA 288]. 

Ga.—Campbell vy. Hutcheson, (A.) 
97. SH) 555. 

Iowa.—Blumenthal vy. Stahle, 98 
Iowa 722, 68 NW 447. 

Mich.—Bates v. Kuney, 124 Mich. 
596, 83 NW 612; Riley v. Conner, 79 
Mich. 497, 44 NW 1040. 

Pa.—Walker v. Pennsylvania Ins., 
ete., Co., 106 A 795; Moncure y. Han- 
Som) 1 by Panis sor 

S. C.—McGee v. Hall, 26 S. C. 179, 
1 SE 711. 

Vt.—Kendall v. Tracy, 64 Vt. 522, 
24 A 1118; Joslyn v. Grand Trunk R. 
Con DLV tad2e 

W. Va.—Lorentz v. Lorentz, 14 W. 
Va. 809. 

{a]. Tllustrations.—(1) Where im- 
porters accept an order from jobbers 
for goods to be delivered at a par- 
ticular time, and the importers fail 
to fill the order, the jobbers are not 
estopped to claim damages for breach 
of such contract by subsequently 
giving the importers an order for 
goods of like character. Blumenthal 
v. Stahle, 98 Iowa 722, 68 NW _ 447. 
(2) Failure to file claim under U. S. 
Rey. St. § 3460 to property seized 
by collector of internal revenue, will 
not estop true owner from bringing 
trover against purchaser at collec- 
tor’s sale, if he has done nothing to 
mislead purchaser as to his relation 
to and title to property. Campbell 
v. Hutcheson, (Ga. A.) 97 SE 555. 

46. See supra § 170. 

47. Ark.—Jett v. Crittenden, 89 
Ark. 349, 116 SW 665. 

Colo.—Patterson vy. Hitchcock, 3 
Colo. 538. 

- Conn.—Taylor v. Ely, 25 Conn. 250. 

Ill.—Riley v. Quigley, 50 Ill. 304, 
99 AmD 516. 

Ky.—Dunn y. Conn, 3 Ky. Op. 195 

Minn.—Barchent v. Selleck, 89 
Minn. 513, 95 NW 455. 


INoGYA—aU. 1S. Drust Gov. ubleasant 
Ave. Realty Co., 167 App. Div. 762, 
153 NYS 65. 


Tex,—Rimmer v. Bay Lumber Co., 
(Civ. A.) 195. SW 296; Neff v. Heimer, 
(Civ. A.) 168 SW 140. 

Va.—kKelly v. Fairmount Land Co., 
97°Va. 227, 33 SH 598... ; 

[a] A mortgagee in possession 
under an unrecorded mortgage will 
be estopped from setting up his 
mortgage to the injury of a pur- 
chaser to whom he has refused in- 
formation concerning it. Riley v. 
Quigley, 50 Ill. 304, 99 AmD 516. 

[b] A vendor of a parol sale, who 
jis asked regarding the title of his 
vendee, at a judicial sale of the 
interest of the vendee, and answers 
that the vendee has a perfect title 
thereto, is estopped to assert owner- 
ship subsequently, whether his state- 
ments were true or false, since the 
law holds the vendor beund by his 
statements, and will not allow him 
afterward to assert a title in opposi- 
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estoppel the circumstances must be such as to ren- 
der it his duty to speak.#8 
that there is no principle which requires that evi+ 
dence of title should be disclosed,*® or that an ac. 
count be rendered where the interest of another 
may depend upon the state of the account so lone 
as nothing is done io mislead.®° > 
d. Failure to Assert Lien. If a mort- 
gagee or other lien holder stands by while another 
acquires an interest in the property, and fails to 
make known or assert his lien, he will be afterward 
estopped to do so to the prejudice of that other.>4 


And it has been held 


tion to the title of the purchaser at 
bite sale. Dunn vy. Conn, 3 Ky. Op. 


48. Taylor v. Ely, 25 Conn. 250. 
_ 49. Cunningham y. Milner, 56 Ala. 
522; Taylor vy. Ely, 25 Conn. 250: 
Campbell v. Birch, 60 N. Y, 214,” 
[a] A person in possession of per- 
sonal property who fails or refuses 
to disclose the nature of his claim 
against the property is not estopped 
to assert the same when sued for 
the possession of the property. Cun- 
ningham v. Milner, 56 Ala. 522: 
Campbell v. Birch, 60 N. Y. 214.’ 
50. Taylor v. Ely, 25 Conn. 250. 
51: U. S—lIn re Collins, 235 Fed. 
937; Atlanta Nat. Bldg., ete., Assoc. 
Vv. Gilmer, 128 Fed. 293 [rev sub nom. 
Dennis v. Atlanta Nat. Bldg., etc.; 
Assoc, 136 Fed. 539, 69 CCA 315]. : 
rk.—Brookfie . Bro 
ee Vv. okfield, 145 
See v. Valentine, 3 Colo. 
Conn.—Barker Piano Co. v. Com- 
mercial Security Co., 105 A 32s. 
Ga,—Baron v. Ward, 144 Ga. 472 
87 SE 396; Lumpkin Bank v. Stew. 
ae County Bank, 20 Ga. A. 1, 92 SE 


Til.—Loughran v. Gorman, 256 Tl. 
46, 99 NE 886 [aff 168 Ill. A. 113]; 
Miecals af ee 89 Ill. 491. 

nd.—Kelley v. Fisk, 110 Ind. 
Se 453. ie an 

owa.—Ward vy. 128 I 
aoe 103 NW 104. mai 

an.—Dent y. Smith, 76 Kan. 
92 P 307. coer 

Ky.—Hicks v. Smith, 158 Ky. 752, 
166 SW 248; Pool v. Stephenson, 146 
Ky. 784, 143 SW 419; Collins v. Wil- 
liamson, 112 SW 1094; Frankfort, etc., 


Parker, 


R. Co. v. State Nat. Bank, 102. SW 
243, 31 KyL 323; Stone’ v. Lyon,: 2 
Key. Op. bls 


Mich.—Barkworth v. Isbell, 101 
Mich. 40, 59 NW 408; Nims v. Sher- 
man, 43 Mich. 45, 4 NW 434. 

Nebr.—Forbes v. McCoy, 24 Nebr. 
702, 40 NW 182." : 

N. Y.—Minton vy. New York El. R: 
Co., 130 N. Y. 332, 29 NE 319 [aff 
57 N. Y. Super. 601, 8 NYS 959]. 

N. C:—Morris v. Herndon, 113 N. C; 
236, 18 SE 203. 

Okl.—Jefferson Farmers’ State Bank 
v. Jordan, 160 P 58. 

Pa.—Buckley vy. Union Canal Co., 
8 Phila.- 152. 

S. D.—Grigsby v. Verch, 34 §8. D. 
39, 146 NW 1075; Sutton y. Consoli- 
dated Apex Min. Co., 14 S. D. 38, 84 
NW 211. 

Tenn.—Askins v. Coe, 12 Lea 672. 

Tex.—Chambers _ y. Consolidated 
Garage Co., (Civ. A.) 210 SW 565. 

Wis.—McLean vy. Dow, 42 Wis. 610. 

Ont.—Wiley v. Trust, ete., Co., 3 
OntWN 1494, 22 OntWR 625, 5 Dom 
LR 409. 

[a]. Thus, where one conveys the 
fee of an estate, the deed of which 
is recorded, and receives a bond to 
reconvey upon certain conditions, 
which is not recorded, he shall not 
be permitted in an action to charge 
the estate with a mechanic’s lien, 
and, after standing silently by and 
seeing the work progress, either to 
defeat the lien or to diminish his 
grantee’s estate by the production 
of the unrecorded bond, Mellor yw. 
Valentine, 3 Colo. -255. 

[b] By failing to object to a mort- 
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However; the circumstances must be such as make 
it his duty to assert his lien;®? and he will not be 
estopped if his conduct did not mislead the other 
party or in any way affect the transaction,®? or 
where the facts communicated to the party claim- 
ing the estoppel by the party against whom it is 
claimed, although falling short of notifying him 
were sufficient to eall at- 
tention to it and raise an inquiry as to the amount 


of the extent of the hen, 


from a prudent man.°* 
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gage given ‘by his brother, who held 
the legal title partly in trust for 
plaintiff, plaintiff is estopped to deny 
liability of his interest under the 
mortgage after a sale of the brother's 
interest. Brookfield v. Brookfield, 
(Ark.) 145 SW 245. 

[c] Where the grantor in an abso- 
lute deed intended as a mortgage, 
and his successor in title, made no 
claim to the land, and saw it con- 
veyed by the grantee’s assignee for 
the benefit of creditors, and by the 
purchaser from the assignee to a 
subsequent grantee, they were es- 
topped to claim title. Grigsby v. 
Verch, 34 S. D. 39, 146 NW. 1075. 

{d] A failure to disclose a lien 
on personal property for many years 
-after a sale thereof by the mort- 
gagor, and with the knowledge of 
the mortgagee, is such negligence as 
to operate as an estoppel against 
the claim. Stone v. Lyon, 2 Ky. Op. 517. 

52. Hughes y. Tanner, 96 Mich. 
113, 55 NW 661; Hainlin y.-Sears, 82 
Ne Yaasais 

{a] Rule applied to the negotia- 
dion of the sale of the property sub- 
ject to the sale in the presence of 
the holder of the lien. Hughes v. 
Tanner, 96 Mich. 118, 55 NW 661. 

53. Conn.—Barker Piano Co. vv. 
Commercial Security Co., 105 A 328. 

Ind.—MecDaniel v. Slate, 118 Ind. 
239, 20 NE 739. 

Towa,—-Ward v. 128 Iowa 
124, 103 NW 104. 

Kan.—Dent v. Smith, 76 Kan. 381, 
383. 925rR S07 Lert. Cyc]: 

Ky.—Medley v. McElroy, 13 Ky. 
Op. 289. 

N, Y.—Assets Realization Co. v. 
Clark, 205 N. Y. 105, 98 NE, 457, 41 
LRANS 462 [aff 123 NYS 1105, 137 
App. Div. 881]; McClare v. Lockard, 
12a Ney. 308, 24 NE 453. 

‘Okl1. —_Jefferson Farmers’ State Bank 
v. Jordan, 160 P 58. 

Tenn,—Askins v. Coe, 12 Lea 672. 

Man.—Box v. Bird’s Hill Sand Co., 
23 Man. 415, 12 DomLR 556, 49 CanJL 
553, 24 WestLR 706 [dism app 8 
DomLR 768]. 

[a] Thus where a bank held a 
mortgage on crops. and the cashier 
after the record of. the mortgage 
drew a mortgage executed by the 
same party to plaintiff, it did not 
estop the bank to enforce its mort- 
gage because the cashier failed to 
mention to plaintiff the bank’s 
mortgage, plaintiff being no better 
off with the mortgage than he would 
have been without it. Jefferson Far- 
mers’ State Bank vy. Jordan, (Okl.) 
160) Pi53e 

[b] The holder of a lien against 
real estate, which is of record, can- 
not be held to be estopped from as- 
serting his lien because of his silence 
in not informing a purchaser of such 
Jand that he holds the lien, where 
it is not shown that the lien holder 
was’ present when the purchaser 
bought the land, or when he paid 
for it, or that he advised or en- 
couraged such sale; and no estoppel 
ean arise against a lien holder on 
account of his mere delay in enforc- 
ing’ his lien. Medley v. McElroy, 13 
Ky. Op. 289, 

{[c] A mortgagee who permits prop- 
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person by concealing facts in his possession induces 
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ty. 


Where a 


claim or lien, and does not assert his 
right under the mortgage, is not es- 
topped from recovering the indebted- 
ness secured thereby in an action 
against the mortgagor. Jones v. 
Turck, 33 Iowa 246. 

{d] An officer selling property 
under execution must ascertain from 
the records whether the property ‘is 
subject to mortgage, and a mortgagee 
is not estopped by failing to assert 
his claim from maintaining an action 
against the officer for failing to re- 
tain possession of the property until 
the purchaser has complied with the 
conditions of the mortgage. McDaniel 
v. State, 118 Ind. 2389, 20 NE 739, 

54. Croasdale v. Hill, 78 Kan. 140, 
96 P 37 (a statement made to the pur- 
chaser of land subject to a mortgage 
by one who held the note and mort- 
gage as a collection agent, giving the 
original amount of the mortgage and 
payments indorsed thereon, but which 
does not undertake to give all the 
terms of the note or 
remaining unpaid, does not estop the 
mortgagee from eollecting the full 
amount of the debt as debts shown 
by the mortgage). 


55. Ga.—Booker, etc. v. Bass, 127 
Ga. 133, 56 SE 283. 
Ill.— Milligan v. Miller, 253 Ill. 511, 


517, 97 NH 1054 [eit Cyc]. 
lowa.—Williams v. Wells, 62 Iowa 
740, 16 NW 5138. 


La.-—Longenbaugh Vv. Louisiana 
Irr., etc., Co., 129°La. 436, 448) 56 S 
359 [cit. Cyc]; Chamberlin v. Mil- 


bank, ,.6 La. Ann, 383. 

Mich.—Schultz_ v. 
Mich. 259, 123 NW 1094, 25 LRANS 
1249; Gingrass v. Iron Cliffs Co., 48 
Mich. 413, 12 NW 688. 

J.—Wolfinger. v. McFarland, 67 
N. Ny. Eq. 687, 54 A 862, 68 A 1119. 

N. Y.—Trenton Banking Co. v. Dun- 
can, 86 N, Y. 221; House v. Brilliant, 
46 Misc. 432, 92 NYS 325; L’Amou- 
reux v. Vandenburgh, vi Paige 316, 
32 AmD 635. 

Tex.—Harmon vy. lLeberman, 389 
Tex Civ.) A... 251, 28% “S'W- °203: 

Wis.—Mihills Mfg. Co., v."" Camp; 
49 Wis. 1380, 5 NW 1. 

Eng. —Dalbiac v. Dalbiac, 16 Ves. 
Jr. 116, 33 Reprint 928. 

B.—Scott v. New Brunswick 
Bank, 31 N. B. 21 [app dism 23 Can. 
SC h2uiale 

Ont.—Hoig v. Gordon, 17 Grant Ch. 
(Ws CH.599. 

{a] Rule applied—(1) Where a 
prior encumbrancer witnesses a sub- 
sequent conveyance or . mortgage, 
knowing its contents, and does not 
disclose his own encumbrance, but 
intentionally suffers the party deal- 
ing with his debtor to remain in ig- 
norance, such prior encumbrancer 
will be postponed | or barred. Brincker- 
hoff v. Lansing, 4 Johns. Ch, (N. Y.) 
64, 8 AmD 5388. (2) Where plaintiff 
told defendant that he proposed to 
finance the work of another in re- 
liance upon the latter’s assignment 
of the bills therefor to him, and de- 
fendant said nothing to plaintiff of 
an existing debt of that other to him, 
he was estopped, when subsequently 
sued by plaintiff on an assigned 
claim for work done by the other for 
defendant, to set up the debt of the 


Dennison, 159 


erty to be.sold under an inferior! other to him, House v. Brilliant, 46 


| tract. 


the amount, 
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another to act in a manner. other than he would 
have acted had he known such facts, he will after- 
ward be estopped to set up such facts to the other’s 


Surrender of Possession of Proper- 
The mere surrender of the possession of prop- 
erty to another is not sufficient to estop the party 
surrendering it from subsequently asserting a right 
or title thereto,®* but he may be estopped when the 
circumstances are such as to indicate a disclaimer 
of such right or’ title and it would be inequitable 
to permit him to 


assert the contrary.®* 


Misc. 432, 92 NYS 325. (3) Where 
business usage requires an employee 
to make full showing of his claims 
against his employer, for the purpose 
of a complete settlement, his deliber- 
ate concealment of a claim estops 
him from relying upon it afterward. 


Gingrass v. Iron Cliffs Co., 48 Mich. 
413, 12 NW 633. (4) Complainant 
claimed to have a parol contract 


whereby a decedent had agreed to 
convey to him certain lands used for 
a foundry. The decedent devised 
these lands to his widow, who had 
no notice of complainant’s parol con- 
Complainant persuaded the 
widow to continue the foundry busi- 
ness on the lands in question as 
owner thereof, to employ him as 
manager for a long term, and to 
spend money in its conduct, with- 
out disclosing to her the alleged pa- 
rol contract for the conveyance of 
the land to him. It was held that 
he was estopped from afterward as- 
serting such contract against the 
widow. Wolfinger v. McFarland, 67 
N. J:. Hq. 687, 708, 54 A 862, 63 A 
1119 (“There is no _ difference, in 
principle, between his action and 
that of an intending purchaser who 
has obtained from an owner of lands 
a private contract to convey to him, 
and who, secreting the fact that he 
has such a contract, induces the heir 
or devisee of the owner to build on 
the lands’’). (5) Creditors who have 
given credit upon the faith of an 
apparent ownership of lands in the 
possession of the debtor against a 
secret unrecorded conveyance, fraud- 
ulently concealed by the grantee, with 
knowledge that the debtor is hold- 
ing himself out as owner and is get- 
ting credit thereby, may claim -an 
estoppel against the grantee. Tren- 
ton Banking Co. v. Duncan, 86 N. Y. 
221. 

56. Geoghegan v. Ditto, 2 Metce. 
(Ky.) 483, 74 AmD 4138; Turnipseed 
v. Hudson, 50 Miss. 429, 19 AmR 15; 
Kenny v. McKenzie, 23 S. D. 111, 120 
NW 781, 49 LRANS 775. 

[a] Mistake as to rights.—No es- 
bad a arises when the party against 
whom it is claimed acted under a 
mistaken belief as to his rights in 
the premises. Kenny v. McKenzie, 23 
rere 111, 120 NW 781, 49 LRANS 
775. 

{b] Surrender under void execu- 
tion—A debtor who surrenders in 
writing a tract of land to be sold 
by the sheriff under a void execution 
against him is not estopped from 
controverting the title of the pur- 
chaser, Geoghegan v. Ditto, 2 Metc. 
(Ky.) 4388, 74 AmD 413. 

{c] Effect of acquiring legal title. 
—The holder of an equity under an 
elder patent, although he may have 
surrendered possession to a junior 
patentee, is not estopped after ac- 
quiring the legal title to assert his 
legal claim, unless twenty years’ pos- 
session has been had under the sur- 
render, Calhoon vy. Baird, 3 A. K. 
Marsh. (Ky.) 168. 

57. Schneitman vy. Noble, 75 lowa 
120, 39 NW 224, 9 AmSR 467; Conner 
ve Mason, 2 Litt. (Ky.) 254; Bergin 

Blackwood, 141 Minn, 325, 170 NW 
508; Barker v. Southern R. Co., 125 

ak Op 596, 34 SE 701, 74 AmSR 658. 


For later-cases, developments and changes in the law-see cumulative Annotations, same title, page and note number. 
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[$ 175] 3. Negligence—a. In General. A rec- 
ognized proposition as to estoppel in pais is that if 
in the transaction itself which is in dispute a party 
has led another into the belief of a certain state 
of facts by conduct of culpable negligence caleu- 
lated to have that result, and such culpable negli- 
gence has been the proximate’ cause of leading, and 
has led, the other to act by mistake upon such be- 
chef to his prejudice, he cannot be heard afterward 
as against that other to show that the state of facts 


referred to did not exist.°8 


[a] Thus, where defendant in ex- 
ecution yoluntarily gives up real es- 
tate, to which he has no legal title, 
to be sold by the sheriff, and after 
the sale, puts the purchaser in pos- 
session, and there is no complaint of 
inadequacy of price or any unfair 
proceeding, he cannot, by bill in 
equity, set the sale aside and recover 
the property. Conner v. Mason, 2 
Litt. (Ky.) 254. 

[b] A grantor who conveys land 
by description too vague for it to he 
located, but at the time located it 
and put the grantee in possession, is 
estopped from recovering the land 
because the description was insuffi- 
cient to convey title. Barker  v. 
Southern R. Co., 125 N. C. 596, 34 SE 
701, 74 AmSR 658, 

58. U. S.—Andrus v. Bradley, 102 
Fed. 54 [aff 107 Fed. 196, 46 CCA 
238. 58 LRA 432]. 

Ala.—Reynolds Co. v. Reynolds, 190 
Ala. 468, 67 S 293. 

Ark.—Baker-McGrew Co. v. Union 
Seed, ete., Co., 125 Ark. 146,188 SW 571 
[cit Cyc]; Dawkins v. Petteys, 121 
Ark. 498, 181 SW 901; Arkansas Nat. 
Bank v. Boles, 97 Ark. 438, 133 SW 
195; Jett v. Crittenden, 89 Ark, 349, 
116 SW _ 665. 

Cal.—Montgomery v. Keppel, 75 
Gale 128; .19.-P 178% AmSR, 125. 

Colo.—Weghorst v. Clark, 180 P 
742; Wellington Realty Co. v. Gil- 
bert, 24 Colo. A. 118, 131 P 803. 

Ga.—Williams v. Allen, 17 Ga. 81. 

Tll.—Cheatle v. MacVeagh, 83 Ill. 
Az 336. 

Iowa.—Phelps v. Linnan, 174 Iowa 
138, 156 NW 294; Field v. Sutherland, 
136 Iowa 218, 220, 1183 NW 770 [cit 
Cyc]; Miles v. Lefi, 60 Iowa 168, 
14 NW 233; McCormack vy. Molburg, 


Since 


43 Iowa 561. 


Ky.—Jett v. Jett, 171 Ky. 548, 188 
Sw 669; Hicks v. Smith, 158 Ky. 
752, 166 SW 248; Davis v. Ramage, 
65 SW 340, 23 KyL 1420. 

Me.—Martin v. Maine Cent. R. Co., 
83 Me. 100, 21 A 740. 

Md.—Donovan v. 
Co., 30 Md. 155. 

Mass.—Tracy v. Lincoln, 145 Mass. 
357, 14 NE 122. 

Minn.—Theobald v. Hopkins, 93 
Minn, 253, 101 NW 170. 

Mo.—Leonard v. Shale, 266 Mo. 
123, 181 SW 16; Leckie v.. Bennett, 
160 Mo. A. 145, 141 SW 706; Billings 
Bank v. Wade, 73 Mo. A. 558; Taylor 
v. Fox, 16 Mo. A. 527. 

Nebr.—Spelts v. Ward, 2 Nebr. 
(Unoff.) utes NW 56 (recognizing 
eneral rule). 

ON W.—Horn -v. Gole, 51.N:; H. 
987, 12) AmR=111. 

N. J.—New Jersey Cent. R. Co. v. 
MacCartney, 68 N. J. L. 165, 52 A 
575; Woodruff v. Morristown Sav. 
Inst. o44Ns de Hae lTA4. 

N. Y.—Gallo v. Brooklyn Savy. Bank, 
129 App. Div. 698, 114 NYS 78 [rev 
rounds: oe NG eee EY? 

633, 32 LRANS ‘ 
NN. C.—Rawls v. White, 127 N. C. 
17, 37 SE 68. 

Oh.—Bridenbaugh v. King, 42 Oh. 
St. 410. 

Okl.—Chicago, etc., R. Co. v. Mc- 
Kone, 36 Okl. 41, 127 P 488, 42 
LRANS 709. > ' 

Pa.—Walker v. Pennsylvania_Ins., 
etc., Co, 106 A 795; Willis v. Phila- 
delphia,‘ete., R. Co., 6 WklyNC 461. 

S. D.—Grigsby v. Larson, 24 S. D. 

(21 C. J.—74] 


Firemen’s Ins. 


ESTOPPEL 


in order to ere- 


628, 124 NW 856. 

Tenn.—Kelly v. Kelly, (Ch. A.) 58 
SW 870. d 

Tex.—Ragsdale y. Robinson, 48 Tex. 
379; Stock Yards Nat. Bank y. Smith, 
60 Tex. Civ. A. 503, 128 SW 454, 457 
[eit Cyc]. 

Vt.—Greene v. Smith, 57 Vt. 268. 

Va.—Mercantile Co-operative Bank 
v. Brown, 96 Va. 614, 32 SE 64. 

W. Va.—Stover v. Stover, 60 W. 
Va. 285, 54 SE 350. 

Wis.—Kingman vy. Graham, 51 Wis. 
232, 18 NW 181. 

Eng.—Pilcher v. Rawlins, L. R. 11 
Eq. 538, 21 ERC 729; Carr v. London, 
ClCe hve COL i ae LO. Comes oO taper 
Brett, J.). 

B. C.—Vancouver Mach. Co. v. Van- 
couver Timber, ete., Co., 18 DomLR 
491, 29 WestLR 93, 6 WestWkly 1523. 

[a] Rule applied.—(1) Where one’s 
purchase of negotiable paper is the 
natural and direct result of the neg- 
ligent act of another, the latter must 
bear the loss, if any, resulting from 
the purchase. Gallo v. Brooklyn Sav. 
Bank, 129 App. Div. 698, 114 NYS 
78 [rev on other grounds 199 N. Y. 
222, 92 NE 633, 32 LRANS 66]. (2) 
A notary, grantee in a deed, whose 
title to the dower of the grantor’s 
wife failed because he took her ac- 
‘knowledgment himself, was estopped 
to assert that the grantor’s heirs 
should make good his claim for dow- 
er. Dawkins v. Petteys, 121 Ark. 498, 
181 SW 901. (3) Where certain par- 
ties partition land in writing under 
seal, and one of them acquiesces 
therein for over thirty years, he is 
by his gross laches estopped from 
claiming title to the portion set apart 
to either of the other parties to the 
partition. Stover v. Stover, 60 W. 
Va. 285, 54 SE 350. (4) Defendants 
received a consignment of wheat and 
issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B obtained advances 
from the plaintiffs. Shortly after- 
ward defendants issued a second de- 
livery order in respect of the same 
consignment of wheat. The two de- 
livery orders were different, and such 
as might be reasonably supposed to 
relate to distinct consignments of 
wheat. Upon this second delivery or- 
der B obtained further advances from 
plaintiffs, who were under the belief 
that the delivery orders related to 
distinct consignments of wheat. B 
having afterward become insolvent, 
it was held that defendants were es- 
topped by their negligence from 
showing that the two delivery orders 
related only to one consignment of 
wheat, and that they were liable to 
compensate plaintiffs for the loss sus- 
tained by them through the advances 
to B. Coventry vy. Great Hastern 
he Commlilc@y by Ds ile. 

[b] Failure to read contract before 
signing.—(1) A person sui juris who, 
in the absence of fraud, signs a 
written agreement without reading 
it, is estopped to deny its obligation. 
McCormack v. Molberg, 43 Iowa 561. 
(2) But the doctrine that the care- 
lessness or negligence of a party in 
signing a writing estops him from 
afterward disputing the contents of 
such writing is not applicable in a 
suit between the original parties 
thereto, or where the defense thereto 
is that such writing, by reason of 
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ate an equitable estoppel it is not necessary that 
there should be an intentional moral wrong,°® negli- 
gence, when there is a duty cast upon a person to 
disclose the truth, may supply the place of intent, 
where the effect of such negligence is to work a 
fraud on the party setting up the estoppel.6° How- 
ever, the negligence to operate as an estoppel must 
have been the neglect of some duty owing to the 
party claiming the estoppel or to the general pub- 
lic.6t Also it must be in the transaction itself, and 
be the proximate cause of leading the party into 


actually made. Spelts v. Ward, 
(Nebr.) 96 NW 56; Ward v. Spelts, 
39 Nebr. 809, 58 NW 426. 

{c] Permitting assignors to retain 
contract.—Action of assignee of con- 
tract in permitting the assignors to 
retain the original contract and use 
it in further dealings with defend- 
ant, in consequence of which defend- 
ant had made full payment under 
the contract to the assignors’ agent, 
is gross negligence so as to estop 
him from enforcing payment by de- 
fendant a second time. Phelps v. Lin- 
nan, 174 Iowa 138, 156 NW 294. 

{d] Failure to assert claim for 
commission.—Where plaintiff having 
with the aid of another sold defend- 
ants’ land for a commission, if he 
could have learned of the facts with 
reference to the amount received by 
such other in payment of the com- 
mission, and neglected to make any 
inquiry, and, defendants were misled 
to their prejudice by his inaction. 
he will be estopped from afterward 
asserting any claim against them. 
Theobald v. Hopkins, 98 Minn. 253, 
101 NW 170. 

59. Stubbs v. Franklin, etc., R. Co., 
101 Me. 355, 64 A 625; and cases infra 


note 60. See also supra § 124. 
60. U. S.—Morgan vy. Chicago, etce., 
RiiCo..896 WaSe 116,424) Wa sed-a 43.0 


Brant v. Virginia Coal, etc., Co., 93 
U, S. 326, 23 L. ed. 927. 

Ark.—Rector v. Bd. of Impr., 50 
Ark. 116, 6 SW 519. 

Cal._—Griffeth v. Brown, 76 Cal. 
260; Montgomery v. Keppel, 75 Cal. 
E2819) Pp7 8, 27 Am S Ri 125, 

Colo.—Grifith v. Wright, 6 Colo. 
248; Birch v. Steppler, 11 Colo. 400, 
18 P 530; Patterson v. Witchcock, 3 
Colo. 533. 

Md.—Hardy v. Chesapeake Bank, 
51 Md. 562, 34 AmR 325. 

Mass.—Tracy v. Lincoln, 145 Mass. 
Son, 04 INE! 2: 

LS enee v. Arbuckle, 22 Minn, 


N. H.—Horn y. Cole, 51 N. H. 287, 
De ZeeAT NE sl 

N. Y.—Thompson y. Simpson, 128 
N. Y. 270, 28 NE 627; Trenton Bank- 
iIngwiCo. svn UuNnCaAnweSO Nae ewe 
Manufacturers’, etc., Bank y. Haz- 
ard, 30 N.Y. 226. 

Oh.—Bridenbaugh v. King, 42 Oh. St. 
410; Cleveland, etc., R. Co. v. Reid, 
6 OhS&CP 273, 4 OhNP 127, 

Vt.—Greene vy. Smith, 57 Vt. 268. 

Wis.—Kingman v. Graham, 51 Wis. 
232, 8 NW 181. 

Eng.—Vagliano vy. Bank of Eng- 
land, 23 Q. B. D. 243; Swan v. North 
British Australasian Co., Ltd. 7 H. 
& N. 603, 158 Reprint 611; Cornish 
v. Abington, 4 H. & N. 549, 157 Re- 
print 956; Arnold v. Cheque Bank, 1 
CRED Oss 

61. J. F. Hasty v. Hampton Stave 
Co., 80 Ark. 405, 97 SW 675; Arnold 
vz ‘Cheque Bank,al C. P. D578. See 
also Arnold v. British Colonial F. Ins. 
Co., 45 N. B. 285 (insurer of prop- 
erty cannot claim estoppel against 
coinsurer who, on removal of prop- 
erty to another location, neglects to 
make transfer of policy by which 
risk would be shared). : 

“To put this rule in operation it 
is necessary that the neglect should 
be of some duty belonging to the 
party claiming the estoppel.” Car- 
lisle, ete... Banking Co. v. Bragg, 


fraud, does not embrace the contract.| [1911]. 1 K. B. 489, 4 BRC 653. 
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mistake and _loss.®? 


tributory negligence.®* 


62. U. S.—Farrand vy. Land, etc., 
Impr. Co., 86 Fed. 393, 30 CCA 128. 

Cal.— Gould v. Wise,.97 Cal. 532, 
32. P 576, 33 P 3238, 

Ill.—Bolin v. Bolin, 245 Ill. 618, 
92 NE 530. 

Ky.—Jett v. Jett, 171 Ky. 548, 188 
SW 669; Fitzpatrick v. Baker, 155 Ky. 
175, 180, 159 SW 675 [quot Cyc]; 
Medley v. McElroy, 13 Ky. Op. 289. 

Md.-—Brown v. Howard F. Ins. Co., 
42 Md. 384, 20 AmR 90. 

Mass.—O’ Herron vy. Gray, 168 Mass. 
573, 47 NE 429, 60 AmMSR 411, 40 LRA 
498. 

Minn.—Clarke v. Milligan, 58 Minn. 
413, 59 NW 955. 

Mo.—Wannell v. Kem, 57 Mo. 478; 
Leckie v. Bennett, 160 Mo. A. 145, 
141 SW 706; Breckenridge v. White, 
98 Mo. A. 681, 67 SW 715. 

Nebr.—State v. Bank of Commerce, 
61 Nebr. 22, 84 NW 406. 

N. Y.—Kemble v. Rondout Nat. 
Bank, 94 App. Div. 544, 88 NYS 246 
{aff 183 NE 545, 76 NE 1098]; Austin 
v. Wilson, 11 NYS 565; Lighte v. 
Finan, 3 NYS 148. 

N. C.—Rawls v. White,;- 127 N: C. 
ii OL LUO Ss 

Oh.—Dean y. King, 22 Oh. St. 118; 
Nye v. Denny, 18 Oh. St. 246, 98 AmD 
118. 

Tenn.—Nashville Fourth Nat. Bank 
v. Nashville, etc., R. Co., 128 Tenn, 
530, 539, 161 SW 1144 [eit Cyc]. 

Tex.—Commonwea!th Bonding, etc., 
Co. v. Meeks, 187 SW 681, 684; Stock 
Yards Nat. Bank v. Smith, 60 Tex. 


Giyae sAy 00385) 128 SW, 4645-457 “cit 
Cyels 

Va.—Davis v. Davis, 104 Va. 65, 
51 SE) 216. 


Wis.—Tisher v. Beckwith, 30 Wis. 
55, 11 AmR 546. 

Eng. —Scholfield v. Londesborough, 
[1896] A. C._ 514; Vagliano v. Bank 
of England, 23 Q. B. D. 243; Long- 
man v. Bath Electric Tramways, 
Ltd., [1905] 1 Ch. 646; Bell v. Marsh, 
[1903] 1 Ch. 528; Johnson v. Credit 
Lyonnais Co., 3 Co Ppap: 32; Arnold 
v. Cheque Bank, TCH Ps tp: 578; Bax- 
endale v. Bennett, S$) Qee ss. MDa bab 
Hall v. West-End Advance Co., 1 
Cab. & E. 161; Swan v. North Brit- 
ish Australasian Co., Ltd., 2 H. & C. 
175,. 159 Reprint 73 (where the lan- 
guage of the text is laid down by 
Coleridge, C. J., as the correct rule 
in such cases). 

B. C.—Vancouver Mach. Co. v. 
Vancouver Timber, etc., Co., 18 Dom 
LR 491, 29 WestLR 93, 6 WestWkly 
1523. 

Ont.—Saderquist v. Ontario Bank, 
14 Ont. 586 [aff 15 Ont. A. 609]; Agri- 
cultural Invest. Co. v. Federal Bank, 


ab Uren @;. Bogie Path ‘6 /Onts As 
192]. ; 
[a] Rule applied.—(1) A solicitor 


was ordered by his client to investi- 
gate the title to, and prepare a con- 
veyance of, property adjoining his 
(the solicitor’s) property. In the 
conveyance a small portion of the 
solicitor’s property was comprised, 
but the client did not believe nor 
was he led by the solicitor to be- 
lieve that he was buying the small 
portion in question. The client sub- 
sequently brought an action claim- 
ing the land. It was held that the 
solicitor was not estopped from set- 
ting up the truth. Bell v. Marsh, 
[1903] 1 Ch. 528: (2) Conceding 


In “no event can an estoppel 
arise in favor of one who has been guilty of con- 
An estoppel resting wholly 
on equity cannot be used to shift a loss from one 
careless person to another when the loss could not 
have happened without the earlier negligence of 
plaintiff, and the later negligence of defendant at 
most only contributed to the result.%+ 
very generally held that, where the wrong was ac- 
complished by a criminal act, the crime, and not 
the negligent act of the party which made it pos- 
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fraud.*® 


Also it is 


sustain it.°7 


that it is the duty of a depositor to 
examine his bank book to see whether 
the amount deposited has been prop- 
erly entered, he-is not estopped to 
controvert the entry as it appears 
in the book, unless the bank is shown 
to have been prejudiced by his neg- 
lect to make such examination. 
Kemble y. Rondout Nat. Bank, 94 App. 
Div. 544, 88 NYS 246 [aff 183 N. Y. 
545 mem, 76 NE 1098 mem]. (3) 
The failure of a creditor to enforce 
his claim at a time when prices of 
real estate were high, so that the 
claim might have been satisfied by 
the sale of a few acres of the debtor’s 
land, did not estop the creditor from 
enforcing the claim afterward, when 
prices had fallen. Davis y. Davis, 104 
Va. 65, 71, 51 SE 216 (“The propo- 
sition proceeds upon the false prem- 
ise that a creditor can be held re- 
sponsible for loss occasioned by fiuc- 
tuation in property values. Payment 
of the debt affords the debtor ade- 
quate protection against loss from 
such ‘contingency, and the conse- 
quences of his failure to look after 
his own interests cannot be visited 
upon his creditor’’). 

63. Conway Nat. Bank vy. Pease, 
76 N. H. 319, 82 A 1068; Sterling 
Leather Works v. Liberty Trust Co., 
CNS Cn) 102 0Aes ae Oe EE Ries Co: 
v. Ormrod, 198 N. Y. 119, 91 NE 366; 
Ward v. New England Southern Con- 
ference M. E. Church,- 27 R. I. 262, 
61 A 651. 

[a] Rule applied.—(1) Where one 
purchased bond and mortgages and 
left them with his attorney, of good 
reputation, but did not examine the 
record and the papers were not re- 
corded, and the attorney fraudulently 
obtained a loan from the bank of 
which he was an Officer on bond and 
mortgages, and forged assignments 
showing title in another, the pur- 
chaser was not estopped from assert- 
ing rights, since if he was negligent, 
the bank was also negligent. Sterl- 
ing Leather Works v. Liberty Trust 

0., CN. Je Ch:)*102' A 841." (2) If ‘de- 
fendant, whose signature on a note 
was forged, knew, or as a reasonable 
man should have known, that plain- 
tiff was interested in the note and 
was relying on his silence as con- 
firmatory of its genuineness, defend- 
ant became bound to refrain from 
negligently making or continuing the 
misrepresentation; but to charge de- 
fendant plaintiff must show that it 
was free from negligence in relying 
on defendant’s conduct and acted un- 


der honest belief. Conway Nat. 
Bank v.'Pease, 76 N: H.° 319, ‘82° A 
1068. 


64. C. H. Rugg Co. v. Ormrod, 198 
N. Y. 119, 91 NE 266. 

65, People’s Trust Co. vy. Smith, 
215 N. Y. 488, 109 NE 561. See also 


infra § 176. 
66. U. S.—American Fine Art Co. 
v. Reeves Pulley Co., 127 Fed. 808, 
62 CCA 488. 

Cal.—Wenzel v. Schulz, 78 Cal. 
221, 20 P 404. 

Ill.—Linington v. Strong, 107 Ill. 
295, 302. 

Ky.—Western Mfg. Co. v. Cotton, 
126 Ky. 749, 104 SW 758, 31 Kyl 
1130, 12 LRANS 427. 

Me.—Bixler v. Wright, 116 Me. 133, 
100 A 467, LRA1917¥ 633. 

Minn. — Eggleston Vv. 


Advance 


sible, is the proximate cause.® 
original parties to a transaction one fraudulently 
misled into signing a paper without reading it is not 
estopped by his negligence from setting up the 


[§§ 175-176 


And as between the 


[§ 176] b. Acts Causing Injury to One of Two 
Innocent Parties—(1) General Rule and Its Limi- 
tations. Wherever one of two innocent persons 
must suffer by the acts-of a third, he who has en- 
abled such third person to occasion the loss must 
Equity will not postpone the interest 


Thresher Co., 96 Minn. 241, 104 NW 
891. 


Nebr.—Ward v. Spelts, 39 Nebr. 
809, 58 NW 426; Spelts v. Ward, 96 
NW 56. 

N. Y.—Albany City Sav. Inst. v. 
Burdick, 87 N. Y. 40. 

“The doctrine is well settled, that, 
as a rule, a party guilty of fraud- 
ulent conduct shall not be allowed to 
cry ‘negligence,’ as against his own 
deliberate fraud. ... While the law 
does require of all parties the exer- 
cise of reasonable prudence... 
there is a certain limitation to this 
rule, and, as between the original 
parties to the transaction, we con- 
sider that where it appears that one 
party has been guilty of an intention- 
al and deliberate fraud he can 
not escape the legal consequences of 
his fraudulent conduct by saying 
that the fraud might have been dis- 
coversd had the party whom he de- 
ceived exercised reasonable diligence 
and care.” Linington v. Strong, 
supra. 

67. U. S.—National Safe Deposit, 
ete, (Co. -v.' Hibbs, "229" U.S. Soles 
SCt 818, 57 L. ed. 124; Brooks-Scan- 
lon Co. v. Illinois Cent. R.. Co., 257 
Fed. 235; In re Rawlins Mercantile 
Co., ,251 Wed. 164, 170; Wagner’ ve 
Central Banking, etc., Co., 249 Fed. 


145; U. S. v. Tripod Paint. Co., 199 
Fed. 201; Scherer v. Everest, 168 
Fed. 822, 94 CCA 346; Commercial 


Nat. Bank v. Nacogdoches Compress, 
etc., Co., 133 Fed. 501, 66 CCA 375: 

Ala.—Farmers’ Bank, etc., Co. v. 
Shut, ete., 192" Ala. °b3, (68 —S=362" 
Reynolds Co. y. Reynolds, 190 Ala. 
468, 67 S 293; Noble v. Moses, 74 
Ala. 604; Van Derveer v. Strickland 
Bros. Mach. Co., (A.) 81 S 197. 

Cal.— Nat. Hardware Co. v. Sher- 
wood, 165 Cal. 1, 130 P 881; Ballard 
v. Nye, 139 Cal. 588, 69 P 481; Poor- 
man y. Mills, 39 Cal. 345, 2 AmR 
451; San Mateo Nat. Bank y. Whit- 
ney, (A.) 180 P 845; Powers v. Perry, 
12 Cal. Aw"7, 106 P 595: 

Colo. —Wellington Realty Co. v, 
Gilbert, 24 Colo. A. 118, 131 P 803; 
Gottlieb v. Barton, 13 Colo. A; 147, 


57° P 54 

DAS ACK 47 App. 
23; National Safe ‘Deposit. Sav., ete., 
Co. v. Hibbs, 32 App. 459; Central 


Nat. Bank vy. National Metropolitan 
Bank, 31 App. 391; Washington Fifth 
Cong. Church vy. Bright, 28 App. 229; 
Hilieyv. ‘LiowePilT> Ds! Clr 428¢ 

Fla.—Bush Grocery Co. v. Conely, 
61 Fla. 131, 55 S 867; American 
Process Co. v. Florida White Pressed 
Brick; 'Co.,.°56. Fla. 1169447 ASmgaay 
16 AnnCas 1054. 

Ga.—Newsome v. Harrell, 146 Ga: 
139, 90 SE 855; Blaisdell v. Bohr, 77 
Ga. 381; Ellis v.. U. S. Fertilizing, 
ete., Co., 64 Ga. 571; Hanesvk v. Em- 
pire Cotton Oil Co., 17 Ga. A. 170, 
86 SE 434; Young v. Peninsular Naval 
Stores Co., 11 Ga. A. 341, 75 SE 344. 

Ida.—Pennypacker vy. Latimer, 10 
Tda.625;-81) Px55: 

Ill.— Bartlett v. Chicago First Nat. 
Bank, 247 Ill. 490, 93 NE 337; Schultz 
v. Sroelowitz, 191 Ill. 249, 61 NE 
92; Simon vy. Napieralski, 100 Ill. A. 
240 [rev on other grounds 198 Til. 384, 
64 NE 1042]; Mann v. Merchants’ Th 
& T. Co., 100 Ill. A. 224; McFadden v. 
Lynn, 49 Tll, A. 166. 

Ind.—Lucas v. Owens, 113 Ind. 521, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page = note number. 
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of one who has omitted no duty devolving on him | to the interests 


16 NE 196; Moore y. Moore, 112 Ind 
149, 13 NE 673, 2 AmSR 170; Pres- 
ton v. Witherspoon, 109 Ind, 457, 9 
NE 585, 88 AmR 417; Quick v. Milli- 
gan, 108 Ind, 419, 9 NE 392, 58 AmR 
49; Earle y. Fletcher American Nat. 
Bank, (A.) 123 NE 706; Allen y. Pow- 
eli, (A.) 115 NE 96; Gary First Nat. 
Bank v. Josefoff, 57 Ind. A. 320, 
105 NE 175; Bombolaski vy. Newton 
First Nat. Bank, 55 Ind. A. 172, 103 
NE 422, 101 NE 837; Judy v. Warne, 
54 Ind. A. 82, 102 NE 386, (A.) 100 
NE 4838, 

Ilowa.—Wagle v. Iowa State Bank, 
175 Iowa 92, 156 NW 991. 

Kan.—Sawyer v. Symns, 39 Kan. 
148, 17 P 799; Wichita Sav. Bank 
veg enison, etc.,| ¢R. > Co.,, 20 Kan. 
_ Ky.—Gardner v. Commercial Secur- 
ity Co., 184 Ky. 164, 211 SW 405; 
Preston v. Jeffers, 179 Ky. 384, 200 
SW 654; Simons vy. Vaughn, 165 Ky. 
167, 176 SW 995; Prestonsburg First 
Nat. Bank v. Ravenswood Bank, 141 
Ky. 671, 133 SW 581; Begley v. 
Combs, 106 SW 246, 32 KyL 538. 
toate aa eae v. Torres, 10 La. Ann. 

Me.—Stubbs v. Franklin, ete. R. 
bane 101 Me. 355,64 A 625... 


d.—W. J. Lemp Brewing Co. v. 
Mantz, 120 Md, 176, 87 A 814, 816 
[cit Cyc]; Lister v. Allen, 31 Md. 


543, 100 AmD 78. 
Mass.—Quincy Mut. F. Ins. Co. v. 


International Trust Co., 217 Mass. 
370, 104 NE 845, LRA1915B 725; 
Putnam y. Sullivan, 4 Mass. 45, 3 


AmD 206. 

Mich.—Lime Co. v. Lumber Co,, 
172 NW 6038; Stebbins v. Walker, 46 
Mich. 5, 8 NW 521; Peake v. Thomas, 
39 Mich. 584. 

Minn.—Scanlon-Gipson Lumber Co. 
v. Germania Bank, 90 Minn, 478, 97 
NW. 380. 

Mo,—Baade v. Cramer, 213 SW 
121; Fairgate Realty Co. v. Drozda, 
181 SW 398; Leonard v. Shale, 266 
Mo. 123, 181 SW 16; White v. Him- 
melberger-Harrison Lumber Co., 240 
Mo. 13, 189 SW 553, 556, 42 LRANS 
151 [quot Cyc]; Williams v. Butter- 
field, 214 Mo. 412, 114. SW 13. 

Nebr.—Walker v. Hokom, 94 Nebr. 
399, 148 NW 456; Humphrey Hard- 
ware Co. v. Herrick, 72 Nebr. 878, 
101 NW 1016, 102 NW 1010. 

N. J.—Newark Parkview Bldg., etc.; 
Assn. v. Rose, 101 A 287; Cartun v. 
Myers, 78 N. J. Hq. 303, 82 A 14; 
Lawson vy. Carson, 50 N. J. Eq. 370, 25 
A 191 [rev on other grounds 52 .N. J. 
Eq. 821, 31 A 386]; Baidwin v. Rich- 
man, 9 N. J. Haq. 394. 

N. Y.—Henry v. Allen, 151 N. Y. 
1, 45 NE 355, 36 LRA 658 [rev 177 
Hun 49, 28 NYS 242]; Timpson v. 
Allen, 149 N. Y. 513, 44 NE 171 [rev 
7 Misc. 323, 27 NYS 915]; Argersinger 
v. MacNaughton, 114 N. Y. 535, 21 
NE 1022, 11 AmSR 687; In re Daw- 
SOM LllOprNews La 1 SNE 66855 6 
AmSR 346 [aff 20 AbbNCas 188, 13 
NYCivProc 142]; Voorhis v. Olm- 
stead, 66 N. Y. 113 [aff 3 Hun 744, 6 
Thomps. & C. 172]; Hastman v. Shaw, 
Giie UNESwiV abo minions .Collese wiv. 
Wheeler, 61 N. Y. 88 [aff 5 Lans. 160, 
59 Barb. 585]; Chapman v. Rose, 56 
N. Y. 137, 15 AmR 401 [rev 44 HowPr 
364]; Russell v. Freer, 56 N. Y.. 67; 
Cooke y. Boston State Nat. Bank, 
52 N. Y. 96, 11 AmR 667 [aff 1 Lans. 
494]; Verona Cent. Cheese Co. v. Mur- 
taugh, 50 N. Y. 814: [rev 4 Lans. 
17]; Spraights. v. Hawley, 39 N. Y. 
441, 100 AmD 452, 7 Transcr. A. 14 
[aff 40 Barb. 397]; McWilliams Vv. 
Mason, 31 N. Y. 294 [aff 24 N. Y. 
Super. 576, 2 AbbPrNS 211]; North- 
ern Bank v. Washington Sav. Bank, 
172 App. Div. 341, 158 NYS 497; 
Downey v. Finucane, 146 App. Div. 
209, 130 NYS 988 [aff 205 N. Y. 251, 
$8 NE 391, 40°. LRANS 307]; Follett 
Wool Co: v. Utica Trust, etc., Co., 84 


App. Div. 151, 82 NYS 597; Fisher 
vy. Mechanics’. etc, Nat. Bank, 89 
Mise. 587,°153 NYS 786; Baldwin’s 


Bank y. Smith, 136 NYS 349 [aff 
155 App. Div. 881 mem, 139 NYS 
1115 mem]; Hertell v. Bogert, 9 
Paige 52 [rev on other grounds 4 
Hill 492]. 

N. C.—Mann vy. Mann, 176 N. CG, 
353, 97 SH 175; American Nat. Bank 
Ve Dew, 175°"N? COC) “792 194) Si A708: 
Wynn v. Grant, 166 N. C. 39, 81 SE 
949; Campbell y. Huffines, 151 N. C. 
262, 65 SE 1000; Steljes v. Simmons, 
140 N. C. 42, 86 SE 801; Ellison v. 
Sexton, 105 N. C. 356, 11 SE 180, 18 
AmSR 907. 

N. D.—Stoffels v. Brown, 37 N, D. 
272, 163 NW 834. 

Oh.—McHenry y. Zanesville Old 
Citizens’ Nat. Bank, 85 Oh. St. 203, 
97 NE 395, 38 LRANS 1111; Wilson 
v. Hicks, 40 Oh. St. 418. 

Okl.—Magnolia Petroleum Co. v. 
Saylor, 180 P 861, 865 [cit Cyc]; 
Fish v. Bloodworth, 36 Okl. 586, 129 
P 32; Forbes v. Hnid First Nat. Bank, 
21, Okl.. 206, 95'P 785: 

Or.—Bridges v. Hurlburt, 91 Or. 
262, 178 P 793. 

Pa.—Walker vy. Pennsylvania Ins., 
ete., Co., 106 A 795; Wolfgang v. 
Shirley, 239 Pa. 408, 86 A 1011; Land 
Title, etce., Co. v. Northwestern Nat. 


Bankgp (211) Paiein2d Ly, 60. tA. 1) 223;, 
107 AmSR 565; Brooke v. New 
Yorks Sete, oukr,, Co;irl0s Pans 529; 
1 A 206, 56 AmR 235; Jeffers v. 


Gill, 91 Pa. 290; Pennsylvania R. Co.’s 
App., 86 Pa. 80; Millingar y. Sorg, 61 
Pa. 471; Merchants’ Bank v. U. 8. 
Bank, 4 Rawle 318; Stephenson v. 
Colonial L. Ins. Co., 67 Pa. Super. 
512; Marcus v. People’s Nat. Bank, 
57 Pa. Super. 345; Neil v. Neil, 25 
Pa, Super. 605; Louchheim y. Somer- 
set Bldg., etc., Assoc., 25 Pa. Super. 325 
[rev on other grounds 211 Pa. 499, 60 
A 1054, 3 AnnCas 728]; Grasselli 
Chemical Co, v. Biddle Purchasing 
Co., 22 Pa. Super. 426; Wanamaker 
v. Megary, 24 Pa. Dist. 778; McLaugh- 
line. sGray bill, Slo peRaa. Dist:..5283 
Mutual Bldg., etc., Assoc. v. Johnson, 


H Pa. .; Dist, 7295 + Rorabaugh -.. v. 
Schrubb, | -25)4.Pa.., Co...573;\.. Grim... v. 
Reinbold, 12 Pa. Co. 223; Kentucky 


Bank v. Schuylkill Bank, 1 Pars. Eq. 
Cas. 180, 248. 

S. C.—Palmetto Nat. Bank y. Lex- 
ington County, 100 S. C. 452, 84 SH 
1006; Richland County v. New York 
American Surety Co., 93 S. C. 229, 75 
SHE 549. 

S. D.—Persons v. Van Tassel, 15 
S. D. 362, 89 NW 861. 


Tenn.—Coles vy. Anderson, 8 Hum- 
phr. 489. 
Utah.—Hilton y. Sloan, 37 Utah 


359, 379, 108. P 689 [quot Cyc]; Heavy 
v. Commercial Nat. Bank, 27 Utah 
QOD Hid OLUeD Leis 


Vt.—Belheumer v. Thomas, 78 Vt. 
279,62: pA. ofl 9. 
_Va.—Hyatt:v. Zion, 102 Va. 909, 


48 SE 1. 

Wash.—Bayley v. Paris, 179 P 795; 
Morris v. Hillman Inv. Co., 99 Wash. 
276, 169 P 837; Kucher v. Scott, 96 
Washes solv l6on 2 82s eSchwellersry. 
Hooker, 94 Wash. 642, 162 P 981; 
Wiswell v. Beck, 92 Wash. 208, 158 
P 976; Hunt vy. Panhandle Lumber 
Co., 66 Wash. 645, 120 P 538. 

- W. Va.—Roberts v. Tavenner, 48 W. 
Va. 632, 37 SE 576; McConnell v. 
Rowland, 48 W. Va. 276, 37 SE 586; 
Norfolk). etc.) Ras |COm Vie tt erdue, 40 
W. Va. 442, 21 SH 755. : 

Wis.—Green v. Gunsten, 154 Wis. 
69, 142 NW 261, 46 LRANS 796. 

Eng.—Carlisle, ete., Banking Co, 
v. Bragg, [1911] 1 K. B. 489, 4 BRC 
658; Farquharson y. King, [1901] 
29 K. B. 697; Nash v. De Freville, 
[1900] 2 Q. B. 72; Oliver v. Bank of 
England, [1902] 1 Ch. 610. 

Can.—Continental Oil Co. v. Ca- 
nadian Pac. R. Co., 52 Can. S. C. 605 
[allowing app 8 Alta. L. 363]. 

Ont.—Rex y. Montreal Bank, 10 
Ont. L. 117, 5 OntWR 185, 11 Ont. L. 
595, 7 OntWR 638. r 

“Tf there must be loss or damage, 
equity requires that it should fall 


Pio. L071 


of another whose negligence made 


upon the party responsible for the 
condition which makes the loss in- 
Sra ny Dake Marble Lime Co. 
v. Consolidate umber 3 ich. 
172 NW 603. Seta MIB) 

{a] “The doctrine of implied agency 
arising out of negligence has its true 
basis in the principle of estoppel in 
pais; and is founded upon the injus- 
tice of allowing a party to be the 
author of his own misfortune, and 
then to charge the consequence upon 
others; and it implies an act in it- 
self invalid, and a person forbidden, 
for equitable reasons, to set up its 
invalidity.” American Nat. Bank v. 
Dew, 175 N. C. 79, 89, 94 SE 708. 

[b] Applications of rule.—(1) De- 
fendant, having wrongfully paid over 
money belonging to the United 
States to a third person, was liable 
to the government therefor, under the 
rule that, where one of two innocent 
persons must suffer by the act of a 
third person, he who puts it in the 
power of the ‘third person to inflict 
the injury must bear the loss. U. S. 
v. Tripod Paint Co., 199 Fed. 201. (2) 
Where a railroad employee left with- 
out procuring from his foreman the 
customary identification card, author- 
izing payment of wages to him, and 
then wrote for the card, which came 
into the hands of a third person, who 
obtained from the paymaster the 
money thereon, the loss must fall on 


the employee. Roumeloitis v. Mis- 
sourl™ Pac. R. Co.,- 0183" Moe tALArs9oF 
165 SW 818. (3) To allow one who 


mistakenly paid taxes on real prop- 
erty to recover them*from a bona 
fide purchaser would violate the rule 
that, where one of two innocent par- 
ties suffers, the loss will fall upon 
the one whose negligence made the 
injury possible. Wiswell v. Beck, 
92 Wash. 208, 158 P 976. (4) A party 
failing, on the payment of a note, to 
demand its production, and thereby 
incurring loss, is guilty of such neg- 
ligence as will throw the loss on him- 
self. McClelland y. Bartlett, 13 Ill. 
PACS 2868 (5) One guilty of laches 
in failing to defend his claim of title 
to land under a lost will cannot pass 
title to a devisee so as to defeat 
title of an innocent purchaser from 
party decreed by court to have title. 
Steljes v. Simmons, 170 N. C. 42, 86 
SE 801. (6) A purchaser from an 
agent of a mortgagee, who took a 
conveyance of the mortgaged prem- 
ises and agreed without authority to 
cancel the mortgage, cannot prevent 
foreclosure but must bear the loss 
under the rule of estoppel that the 
loss must fall on the person whose 
want of care contributes thereto. 
Walker v. Hokom, 94 Nebr. 399, 143 - 
NW 456. (7) Where a loss is to be 
thrown on one of two individuals 
equally entitled to the favor of a 
court of equity, as, for instance, a 
surety in an appeal bond and an ac- 
commodation indorser, that party 
must suffer by whose act the loss is 
occasioned. Coles v. Anderson, 8 
Humphr. (Tenn.) 489. (8) Where a 
misrepresentation as to the recorda- 
tion of a plat of land is made by in- 
advertence or honest mistake, the 
loss must fall upon the party first 
at fault in making the misrepresenta- 
tion. Wellington Realty Co. vy. Gil- 
Berte2 4 Colo. GA ti 18; 131 SP 803.0 Go) 
Where the original lessee in an oiland 
gas lease made an alteration with- 
out the lessor’s authority, the lessor 
could not close her eyes and fail to 
examine the duplicate in her posses- 
sion for over one year; especially 
where her attention was specifically 
called to altered rental amount and 
she receipted for rent from an inno- 
cent assignee, she would be estopped 
to have lease canceled. Magnolia 
Petroleum Co. v. Saylor, (OKl.) 180 P 
861. (10) Other applications of rule 
see infra §§ 177-182. 

[ec] Case not within rule.—Where 
a warehouseman delivered cash 
ticket for grain to employee of ten- 
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it possible for the loss to occur.%% 
Limitations of rule. 


sider him as such.7° 


ant after notice to deliver storage 
ticket to landowner only, the doctrine 
that, where one of two innocent par- 
ties must suffer, he whose act made 
possible the injury should not re- 
cover, does not excuse him, his neg- 
ligent act in delivering the ticket 
being the sole cause of injury. John- 
son v. Geo. C. Bagley El. Co., 36 S. 
D. 531, 156 NW 76. 

68. Sroelowitz ‘v. Schultz, 86 Ill. 
A. 341° [rev on other grounds 191 
Ill. 249, 61 NE 92]. 

[a] Judge Sharswood said: 
“Where one of two parties, who are 
equally innocent of actual fraud, 
must lose, it is the suggestion of 
common sense, as well as equity, 
that the one whose misplaced con- 
fidence in an agent or attorney has 
been the cause of the loss shall not 
throw it on the other.’ Pennsyl- 
vania RR. Co.’s' App:; 86 Pa.) 80, 84; 

69. Holmes v. Trumper, 22 Mich. 
427, 7 AmR 661. 

70. Holmes v. Trumper, 22 Mich. 
427, 7 AmR 661; Burson v. Hunting- 


ton, 21 Mich. 415, 4 AmR 497. To 
same effect Western Union Tel. Co. 
v. Schriver, 141 Fed. 538, 72 CCA 


596, 4 LRANS 678. 

71. See supra §§ 131, 132, 136. 

72 Baldwin v. Richman, 9°'N. J. 
Eq. 394 (the fact that one entitled 
to land under his grandfather’s will 
caused it to be partitioned between 
himself and his brothers and sisters 
under a misapprehension as to his 
rights did not prevent the subse- 
quent recovery of such lands, par- 
titioned to the others, since, the par- 
ties having acted with full knowl- 
edge of all the facts, the maxim 
that, where one of two innocent 
persons must suffer, it shall be he 
whose acts occasioned the confidence 
and loss, was not applicable). 

73, Keeney v. Bank of Italy, 33 
Cal. A. 515, 165 P 735; Franklin Say. 
Kank vy. International Trust Co., 215 
Mass. 2381, 102 NE 363. 

[a] Thus a bank having construc- 
tive notice that an account was im- 
pressed with a’ trust was not an in- 
nocent party, and could not invoke 
the doctrine that where one of two 
innocent parties must suffer he 
should suffer whose act contributed 
to the wrong. Keeney v. Bank of 
Italy; 33 e€al. A. old; si 65 "735. 

74, In re Dreuil, 205 Fed. 568; 
Franklin Sav. Bank vy. International 
a rmey Co.;, 215. Mass. 231, 102 NE 
63. 

[a] The loss in such cases will 
usually remain where the transac- 
tion kas placed it. Franklin Sav. 
Bank v. International Trust Co., 215 
Mass. 231, 102 NE 363. 

[b] Facts not within rule.—The 
rule that, where one of two innocent 


While this rule is one of 
quite general application and where properly un- 
derstood and limited is one of manifest equity, it 
has, however, many limitations and qualifications.®? 
The rule, it is said, is mainly confined to cases 
where the third person whose act or default has oc- 
casioned the loss has been in some sense or to 
some extent the agent of the party who is made 
to sustain the loss, or when the latter by his acts 
or negligence has authorized the other party to con- 
Furthermore, in’ accordance 
with well settled general principles governing equi- 
table estoppels,“t no estoppel can arise where all 
the parties interested have equal knowledge of the 
facts,’* where the party setting up the estoppel is 
chargeable with notice of the facts,7* where no 
fault or negligence is imputable to either party,”* or 
where the party claiming the estoppel has not al- 
tered his position to his detriment, or sustained 
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injury.’® 


[§ 177] (2) 


parties, to neither of whom any 
fault or negligence is imputable, 
must suffer by the fraud of a third 
person, the loss must rest where it 
falls, was not applicable to the 
drawer of a check which a bank 
credited to the depositor thereof, 
with notice that its indorsement to 
such depositor was unauthorized. 
Quincy Mut. F. Ins. Co. v. Interna- 
tional Trust Co., 217 Mass. 370, 104 
NE 845, LRA1915B 725. : 

75. MacDonald vy. Cool, 134 Cal. 
502, 66 P 727; Deobold v. Opperman, 
111 N. Y. 531, 19 NE 94, 7 AmSR 760, 
2 LRA 644 [aff 4 NYS 514, 25 
NYWklyDig 157]. 

[a] Thus, it has been so held 
where the party claiming. the bene- 
fit of the rule has been induced by 
artifice to do only that which the 
law would otherwise have compelled 
him to do and has been subjected 


only to a liability which he had}. 


previously agreed to assume. Deo- 
bole™ v. “Opperman, {114 ‘Ni Pyo “beds 
19 NE 94, 7 AmSR 760, 2 LRA 644 
[aff 4 NYSt 514, 25 NYWklyDig 157}. 

[b] Mistake.—Rule that where one 
of two innocent persons must suffer 
by the act of a third person, he by 
whose negligence it happened must be 
the sufferer, does not prevent re- 
covery of money paid or a_ check 
given by mistake, where the other 
party has not changed his position 
to his detriment. State Nat. Bank 
Vans NENCT rot Cal, baa na LAOe sk 


27 
.Cal.—Walsh v. Hunt, 20 Cal. 


76. 
46, 52 P 115, 39 LRA 697, 
Iowa.—Knoxville Nat. Bank  v. 
Clark, 51 Iowa 264, 1 NW 491. 
Md.—Burrows v. Klunk, 70 Md. 
451,-17% A-~378;-14 AmSR 371,°3 LRA 
576. 
Mass.—Hill v. C. F. Jewett Pub. 


Co., 154 Mass. 172, 28 NE 142, 26 
AmR 230,.13 LRA 193. 
Mich.—Holmes. vy. Trumper, 22 
Mich. 427, 7 AmR 661. 
N. Y.—Nash v. Moore, 165 App. 


Div. 67,., 15 NMS "96).98) [eit Cyel: 
Pa.—Worrall v. Gheen, 39 Pa. 388. 
Wash.—BEllis._ v. McCoy, 99 Wash. 

4575) 169) (P9738: 

Eng.—Scholfield y. Londesborough, 
[1896] A. C. 514; Hngland y. Bank 
of England, 21 Q. B. D. 160; Baxen- 
dale v. Bennett, 38 Q. B. D. 525, 4 ERC 
637. 

[a] The early English case of 
Young v. Grote, 4 Bing. 253, 13 HCL 
491, 130 Reprint 764, which has been 
much relied on as supporting a con- 
trary doctrine is expressly disap- 
proved of by the cases cited in sup- 
port of the text. 

[b] Forged instruments.—The re- 
posing of confidence in an attorney 
who defrauded by forgery of assign- 


Title or Authority—(a) In General. 
true owner of property holds out another, or allows 
lim to appear as’ the owner of or as having full 
power of disposition over the property, and inno- 
cent third persons are thus led into dealing with 
such apparent owner or person having such appar- 
ent power of disposition, they will be protected.%’ 
However indisputable were the intentions of the 
owner not to surrender his ownership, when he has 
surrendered the possession and exhibited the person 
who has that possession to the world as one having 
the power to dispose of the property, he will not be 


[§§ 176-177 


loss by reason of the conduct of the party against 
whom the estoppel is claimed.*® 
not apply in, cases where the wrong was accom- 
plished through the instrumentality of a criminal 
act, it being held that in such cases the crime, and 
not the negligent act, is the proximate cause of the 


And the rule does 


Clothing Another with Apparent 
Where the 


ments of mortgages was not the 
natural and probable cause of loss 
to the assignees, as the crime, and 
not the negligence in reposing con- 
fidence in him, was the proximate 
cause of the loss; and the rule that, 
where one of two innocent persons 
must suffer from the act of a third 
person, the loss must fall on the 
one enabling the third party to do 
the injury did not apply. Nash_v. 
poene 165 App. Div. 67, 151 NYS 


77. U. S.—National Safe Deposit, 
ete., (Co. svi Hibbs} d229SULHS; -89i5 33 
SCt 818, 57 L. ed. 1241 [aff 32 App. 


(D. C.) 459]; Santa Marina Co. v. 
Canadian Bank of Commerce, 254 
Fed. 391. 

Ala.—Hoene y. Pollak, 118 Ala. 
617, 24 S 349, 72 AmSR 189. 

Ark.—Hyatt v. Bell, 83 Ark. 360, 
103 SW 748. 

Cal.—Porter v. Johnson, 172 Cal. 


456, 156 P 1022; Hostler v. Hays, 3 
Cal. 302. 

Colo.—Gottlieb v. Barton, 13 Colo. 
(A. 147, (SY. PYIb4 

Conn.—Barker Piano Co. vy. Com- 
mercial Security Co., 105 A 328; 
Goldberg v. Parker, 87 Conn. 99, 106, 


‘87 A 555, 46 LRANS 1097, AnnCas 
1914C 1059 [cit Cyc]. 
Ga.—Summerford v. Davenport, 


126 Ga. 153, 54 SH 1025: Walker v. 
Pope, 101 Ga. 665,'29 SE 8. 

Tll.—Anderson v. Armstead, 69 TIl. 
452; Egyptian Packing Co. v. Olney 
Gas Co., 183 Til, A. 447; Mohler v. 
Grange, 142 Ill. A. 357. - 

Ind.—Earle y. Fletcher American 
Nat. Bank, (A.) 123 NE 706. 

Ind. T.—Davis v. Wewoka First 
Nat. Bank, 6 Ind. T. 124, 89 SW 1015, 
25 LRANS 760. 

86 Ky. 636, 


Ky.—Craig v. Turley, 

6 SW 648, 9 Kyl. 769; Wells v. 
Higgins, 1 -laitt.=299.013" Amp" 235. 
Butler v.’ Stark, 90 SW 204, 25 KyL 
1886; Wilson v. Scott, 13 KyL 926; 
Baldwin v. Ripley First Nat. Bank, 
3 Kyl 822; Kendall v. Webber, 13 
Ky. Op. 206. 

La.—Henderson Iron Works, etc., 
Co. v. Highouse, 141 La. 803, 75 S 
729; Curl v. Ruston State Bank, 104 
La. 548, 29 S 234; Dozer v. Squires, 
13 La. 130; Pontehartrain Land Co., 
Lids v. Conner, 6 La. A. (Orleans) 

Mich.—Christian vy. Michigan Deb- 
enture Co., 134 Mich. 171, 96 NW 22. 

Minn.—Wrigley v. Watson, 81 
Minn. 251, 883 NW 989. 

Mo.—Brinkerhoff vy. Juden, 164 SW 
523; Equitable F. & M. Ins. Co. v. 
Stycuouiss €tc. Roe Conmels4: MoweAG 
48, 114 SW 546. 

Mont.—Harrington v. Butte, etc., 
Copper Co., 52 Mont. 268, 157 P 181, 
185 [cit Cye]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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heard against an honest buyer who had acted upon 
the confidence imprudently reposed by the owner.78 
In such cases the rights of such third persons do 
not depend upon the actual title or authority of the 
party with whom they deal directly, but are derived 
from the act of the real owner, which precludes 
him from disputing as against them the existence 
of the title or power which, through negligence or 
mistaken confidence, he caused or allowed to appear 
to be vested in the party making the conveyance.”® 
The rule is especially applicable where the owner 
has encouraged the parties to deal with each other.®° 
Nevertheless, the rule, although general in its terms, 
cperates only to protect those who, in dealing with 
others, exercise ordinary caution and prudence,*! and 
as against those who have voluntarily conferred 


Nebr.—Moise v. Krug, 72 Nebr. 43, 
99 NW 816. 
Pee H.—Dow v. Epping, 48 N. H. 
I 82 N. J. 


N. J.—Moore v. Riddle, 
Wo PLE 8.7 Al 2208 


N. Y.—Mattes v. Frankel, 157 N. 
Y. 608, 52 NE 585, 68 AmSR 804; 
Greene v. Warnick, 64 N. Y. 220; 


Moore vy. Metropolitan Nat. Bank, 55 
Nw Ys (41914. :AmR 17355! MeNeiliv. 
New York City Tenth Nat. Bank, 46 
NS YN325)17 AmR 34" Butchery. 
Quinn, 86 App. Div. 391, 83 NYS 700; 
Rigney v. Smith, 39 Barb. 383. 

N. D.—MecDonald v. Finseth, 32 
an D. 400, 155 NW 863, LRA1916D 
kl.—Holdenville First Nat. Bank 
v. Kissare, 22 Okl. 545, 98 P 433, 
132 AmSR 644. 

Or.—Bridges v. Hurlburt, 91 Or. 
262, 178 P 793; Bishop v. Henry, 84 
Or. 389, 165 P 237. 

Pa.—Land Title, etc., Co. v. North- 
western Nat. Bank, 211 Pa. 211, 60 
A 723, 107 AmSR 565; Brooke -v. 
Netwar Votk wete.., Re Co., 108s Pawo29, 
1 A 206; Wood’s App., 92 Pa. 379, 37 
AmR 694; Mack v. Holsopple, 67 Pa. 
Super. 291; Wanamaker v. Megary, 24 
Pa. , Dist. -778;.. Hildeburn, v. Na- 
thans, 1 Phila. 567. 

Philippine.—Macke  v. 
Philippine 5538. 

- Porto Rico.—Valdes v. Central Al- 
tagracia, 5 Porto Rico Fed. 155. 

Ss. C.—Sullivan v. Moore, 84 S. C. 
426, 65 SEH 108, 66 SE 561; McKee 
v. Mobley, 3 S. C. 242. 

Tex.—Missouri, etc., R. Co. v. Yale, 
27 Tex. Civ. A. 10, 65 SW 57. 

Va.—Nash v. Yellow, Poplar Lum- 
ber Co., 109 Va. 14, 63 SH 14. 

' Wash.—J. L. Mott Iron Works v. 
Metropolitan Bank, 78 Wash. 294, 
139 P36: 

Eng.—Farquharson v. King, [1901] 
2 K. B. 697; Miles v. Furber, L. R. 
SPO ise UT: 

Alta—Canadian« Paec.v) Riaei©op ov. 
Continental Oil Co., 8 Alta. L. 363. 

Ont.—Toronto Bank v. Cobourg, 
ete iR.. Cope OnOnt: 1s Wiggin trv. 
Browning, 4 OntWN 155, 7 DomLR 
274. : 

See Bank of British North Amer- 
ica v. Wood, 19 Man. 633. 

See also infra §§ 178-182. 

[a] A judgment creditor, who 
has assigned his judgment on the 
record “for value received’ to the 
purchaser at the judgment sale, is 
estopped to set up, against one who 
bona fide takes a mortgage of the 
premises sold from such purchaser, 
jn possession after confirmation of 
the sale, that the purchaser _paid 
nothing, but bought for the creditor’s 
benefit. Craig v. Turley, 86 Ky. 636, 
6 SW 648, 9 KyL 769. 

[b] A partner who was the active 
agent for the firm in securing per- 
mission from a railroad company to 
erect a building on its right of way 
and in giving a release to the rail- 
road company from liability for fire; 
and who ‘executed such release for 
the firm, thereby represented that 
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clearly amount 


[§ 178] (b) 


the partnership was the proper party 
to receive the license and execute 
the release, and is estopped to re- 
cover for loss by fire against the 
railroad company on the ground that 


he was the owner of the property, 
and had not released his claim. 
Hquitable F. & M. Ins. Co. v. St. 


Louis, etc., R. Co., 134 Mo. A. 48, 114 
SW 546. 

{c] A person who has a miere 
equitable interest in property is not 
allowed to question the validity of 
a sale of it, when he permitted the 
legal title to remain in another and 
when it passed into the hands of 
bona fide purchasers without notice. 
Dozer v. Squires, 13 La. 130. 

78. Norwalk Iron Works v. West, 
Mann. Unrep. Cas. (La.) 171. 

79. Santa Marina Co. \v. Canadian 
Bank of Commerce, 254 Fed. 391; 
Anderson vy. Armstead, 69 Ill. 452; 
McNeil v. New York City Tenth Nat. 
Bank, 46 'N. Y. 325, 7 AmR 341; 
Pickering v. Busk, 15 East 38, 104 
Reprint 758. 

80. Cal.—Porter v. Johnson, 172 
Cal. 456, 156 P 1022. 

Ill.—Bradley v. Luce, 99 Ill. 234; 
Doan v. Mauzey, 33 Ill. 227. 

Ky.—Cantrill v. Eastis, 6 Ky. Op. 
23 


Me.—Martin v. Maine Cent. R. Co., 
83 Me. 100, 21 A 740. 

N. Y.—Storrs v. Barker, 
Ch. 166, 10 AmD 316. 

81. Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
A. 260, 148 P 815. 

82. Rocky Mountain Fuel Co. v. 
George N. Sparling Coal Co., 26 Colo. 
A. 260,143 P 815. 

83. People vy. Bank of North 
America, 75 N. Y. 547. 

84 Culmer v. American Grocery 
Co., S21 App. Wiv °556)> 48 NYS 431 
(where the consideration for the 
transfer is only an antecedent in- 
der*edness on the part of the as- 
signee to the apparent owner, the 
true owner is not estopped to assert 
his ownership). 

85. Peo. v. Bank of North Amer- 
ican. TORN O47 

[al Negligence of a state officer 
in faiking to discover that a clerk 
had forged the indorsement of drafts 
and diverted the proceeds does not 
amount to such a clothing of him 
with authority as to estop the state. 
Peo. v. Bank of North 
N. Y. 547. 

86. U. S—In re Rawlins Mercan- 
tile Co., 251 Fed. 164. 

Ala.—Ely v. Brewer, 182 Ala. 396, 
62 S 742. 

Ark.—Briggs v. Moore, 128 Ark. 
390, 194 SW. 239. 

Cal.—Mills v. Rossiter Eureka Oil 


6 Johns. 


Burner, etce., Co., 156 Cal. 167, 103 
P 896; Filipini v. Trobock, 134 Cal. 
441, 66, P 58%, 62 P 1066" Niles’ v. 
Gonzales, 1) Cal. :Av'824)'°82' BP 212. 
Fla.—Levy v. Cox, 22 Fla. 546, 
580. 

Ga.—Wright v. McCord, 113 Ga. 


881, 39 SE 510; Equitable Mortg. Co. 
v. Butler, 105 Ga. 555, 31 SE 395; 
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upon others the usual evidences or indicia of own- 
ership of property, so that they have apparent au- 
thority to dispose of it.8? 
the general rules no estoppel arises in favor of 
one whose acts were not influenced by such con- 
duct,** or who has suffered no injury therefrom.®+ 
It is of course essential that the conduct of the 
party against whom the estoppel is claimed should 


And in accordance with 


to the clothing of another with 


title to or authority over the property in question.’® 


Real Property—aa. In General. 


The owner of real property, by clothing another 
with an apparent title thereto or with an apparent 
authority over it, estops himself to deny such title 
or authority in the matter of dealing with the prop- 
erty,*° as against’one who acted in good faith re- 


Morris v. Rogers, 104 Ga. 705, 30 SE 
937; Walker v. Pope, 101 Ga. 665, 
29 SE 8. 

Iil—Coleman y. Coleman, 216 Ill. 
261, 74 NE 701; Ross v. Harney, 139 
RA eb s 

Ind.—Love y. Wells, 25 Ind. 503, 
87 AmD 375. 

Iowa.—Long vy. Duncan, 172 NW 
163; Moore v. Scruggs, 131 Iowa 
692, 109 NW 205, 117 °AmSR 437; 
Lindley v. Martindale, 78 Iowa 379, 
43 NW 233. 

Kan.—Anderson y. Walter, 78 Kan. 
781, 99 P 270; Edwards v. Sourbeer, 
73 Kan. 224, 794, 84 P 1034; Law- 
rence v. Guaranty Invest. Co., 51 
Kan. 222, 32. P 816; McNeil v. Jor- 
dan, 28 Kan. 7; Marysville Inv. Co. 
v. Holle, 5 Kan. A 408, 49 P 332. 

Ky.—Simpson v. Yocum, 172 Ky. 
449, 189 SW 439; Rowe v. Epling, 
163 Ky. 381, 173 SW 801; Mullins v. 
Watkins, 146 Ky. 773, 143 SW 370; 
Griffitts v. Griffitts, 119 SW 784; 
Sackett v. Asher, 112 SW ° 833, 
22 LRANS 453; Siler v. Jones, 110 
SW 255, 33 KyL 317; Sayler v. John- 
son, 107 SW 210, 32 KyL 709; Hay- 
craft v. Duvall, 89 SW 543, 28 KyL 
542; Butler y. Stark, 79 SW 204, 25 
KyL 1886; Durrett v. Stewart, 88 
Ky. 665; 11° SW 2778; “Lae dkKy Tae Fk 
McBain v. Turpin, 1 Ky. Op. 142. 

La.—Henderson Iron Works, etc., 
Co. v. Highouse, 141 La. 803, 75 S 
729; Joubert v. Sampson, 49 La. Ann. 
1002, 22 S 203; Stewart ve Mix, 30 
La. Ann. 1036; Richardson y. Hyams, 
1 La. Ann. 286. 

Me.—Martin vy. Maine Cent. R. Co., 
83° Me. 100, 21 A 740. 

A ar sper Bice pte v. Gragg, 23 Pick. 

Mich.—Demerse v. Mitchell, 187 
Mich. 683, 154 NW 22, 164 NW 97; 
Johnson v. Hogan, 158 Mich. 635, 
123 NW 891, 37 LRANS 889. 

Minn.—Bergin vy. Blackwood, 141 
Minn. 325, 170 NW 508, 509; Esty 
v. Cummings, 80 Minn. 516, 83 NW 
420; Lowry v. Mayo, 41 Minn. 388, 
43 NW 78. - 

Miss.—Ligon y. Barton, 88 Miss. 
1:35, A0BISs B55: 

Mo.—Leonard v. Shale, 266 Mo. 123, 
18L°SW 16; Sts. Francis Mill. Co. v. 
Sugg, 206 Mo. 148, 104 SW _ 45; 
George v. Somerville, 153 Mo. 7, 54 
SW 491; Rieschick v. Klingelhoefer, 
91 Mo. A. 4380; Snodgrass v. Emery, 
66 Mo. A. 462. 

Mont.—Harrington vy. Butte, etc., 
Copper Co., 52 Mont. 263, 157 P 181, 
185 [cit Cyc]. 

Nebr.—Kime v. Krenek, 94 Nebr. 
395, 148 NW 473. 

Nev.—Stonecifer v. Yellow Jacket 
Silver Min. Co., 3 Nev. 38. 

N. J.—Moore v. Riddle, (Ch.) 87 A 
227; Cartum v. Myers, '78 N. J. Eq. 
303, 82 A 14: Groton Sav. Bank v. 
Batty, 30 N. J. Eq. 126. 

N. Y.—Carpenter v. German Amer- 


iean Ins: Co.,-135 N: Y.9 298, 31 NE 
1015 [aff 17 NYS 603]; Favill v. 
Roberts, 50 N. Y. 222 [aff 3 Lans. 


14]; Multz v. Price, 91 App. Div. 116, 
86 NYS 480; Simson v. Bank of 
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lying on the owner’s acts without notice or knowl- 
edge of his rights;8? and this principle is especially 
applicable where he actively advises the party set- 
ting up the estoppel to deal with the person whom 
he has clothed with apparent title to or authority 
over the property.8’ However, in order to create the 
estoppel there should be either knowledge of his 
rights in the property on the part of the party es- 
topped,®® or else something which fairly puts him 
cn inquiry to learn the true facts,®® and also knowl- 
edge of the dealings in which the title-to or author- 


Commerce, 43 Hun 156 [aff 120 N. Y. 


623 mem, 25 NE 1152 mem]; Rich- 
ardson y. Beaber, 62 Mise. 542, 115 
NYS 821. 


N. C.—Shattuck y. Cauley, 119 N. 
C. 292, 25 SE 872. 

N. D.—Parsons v. McCumber, 14 
N. D. 213, 103 NW 626. 

Oh.—Diehl v. Stine, 1 Oh. Cir. Ct. 
blo Oh. (Cine Mee: 28,7. 


Or.—Bush v. Roberts, 57 Or. 169, 
IFO PE 790. 
Pa.—Miller’s App., 84 Pa. 391; 


Bair’s Est. 20 Pa. Super. 85. 

R. I.—East Greenwich Sav. Inst. 
v. Kenyon, 20 R. I. 110, 37 A 632. 

S. C.—McMillan v. Hughes, 88 S. C. 
296, 70 SE 804; McKee v. Mobley, 3 
S#C. Phar 

S. D.—Grigsby v. Larson, 24 S. D. 
628, 124 NW 856. 

Tenn.—Polk v. Gunther, 107 Tenn. 
16, 64 SW 25; Susong v. Williams, 
1 Heisk. 625; Wilkins v. May, 
Head 173; Harding v. Montague, 
(Ch. A.) 36 SW 958. 

Tex.—Burnham v. Hardy Oil Co., 
108 Tex. 555, 195 SW 1139 [aff (Civ. 
A.) 147 SW 330]; Beard v. Blum, 64 
Tex. 59; Woods v. Moore, (Civ. A.) 
185 SW 623; Hughes v. Landrum, 40 


Tex. Civ. A..196, 89 SW 85; Henry 
v. Thomas, (Civ. A.) 74 SW -599; 
Allen vy. Exchange Nat. Bank, 21 


Tex. Civ. A. 450, 52 SW 575, 53 SW 
364; Biccochi v. Casey, ete. Co., (Civ. 
A.) 40 SW 209; Elmendorf v. Tejada, 
(Civ. A.) 23. SW 935. 

Vt.—Langdon y. Templeton, 66 Vt. 
173, 28 A 866. 

Va.—Nash v. Yellow Poplar Lum- 
ber), Cos). 109 War 14,9638: SE. 14; 
Virginia Iron, ete., Co. v. Roberts, 
103 Va. 661, 49 SE 984. 

Wash.—Kucher v. Scot, 96 Wash. 
317, 165 P 82; Schweiter v. Hooker, 
94 Wash. 642, 162 P 981; Zieman v. 
McKinney, 73 Wash. 614, 132 P 398; 
Brown v. Baruch, 24 Wash. 572, 64 
P 789. 

W. Va.—McConnell v. Rowland, 48 


W. Va. 276, 37 SE 586; Greer v. 
Mitchell, 42 W. Va. 494, 26 SE 302. 
Wis.—Schnee v. Schnee, 28 Wis. 


3877, 99 AmD 183. 
Eng.—King v. Smith, [1900] 2 Ch. 
425. 


Man.—John Abell Co. v. Hornby, 


15 Man. 450; Cooper v. Anderson, 5, 


DomLR 218, 20 WestLR 347. 

Ont.—McDonald v. Weeks, 8 Grant 
Ch. (U. C.) 297%;, Davis’ v. Snyder; 1 
Grant Ch. (U. C.) 134. 

[a] Rule applied.—(1) The equi- 
table owner of land under a deed 
intended to operate as a mortgage 
to defendant estopped herself to 
claim relief against a purchaser 
from defendant by permitting the 
purchaser to deal with defendant 
as owner. Richardson v. Beaber, 62 
Mise. 542, 115 NYS 821. (2) Where 
plaintiff paid the purchase money 
for the land, and had the deed made 
to a third person, he is estopped 
from setting up a claim of title as 
against an innocent purchaser from 
the legal heir of such third person. 
Levy v. Cox, 22 Fila, 546. 

[b] A landowner who permitted 
@ grantee to remain in possession 
although the deed had never been 
delivered, and the grantee had ob- 
tained possession of it wrongfully, 


ESTOPPEL 


the estoppel.®? 


is estopped to deny the validity of ] 


a deed of trust given by the grantee 
while in possession. Leonard v. 
Shale, 266 Mo. 123, 181 SW 16. 

[ec] By leaving an undelivered 
deed in the hands of a third person 
the grantor dces not clothe such per- 
son with apparent authority to give 
effect to the instrument by delivery 
to another than the grantee therein, 
and no estoppel arises in favor of a 
person whose name is substituted for 
that of the grantee without ‘the 
grantor’s consent. Hollis v. Harris, 
96 Ala. 288, 11 S 377. 

{d] One who had deeds taken in 
the name of a third person to delay 
his creditors may not call on equity 
to interfere to protect him from a 
mortgage executed by the third per- 
son to his creditor, relying on the 
written statement of the former that 
the third person was the owner. 
ae v. Roberts, 57 Or. 169, 110 P 
790. 

{e] One who recognized title of 
children of his wife to the entirety 
of property sold to her by apprais- 
ing it as belonging to them and fil- 
ing inventory of it as such as against 
purchasers from her heirs could not 
contest title of such heirs, nor could 


his heirs contest such title. W. K. 
Henderson Iron Works, ete., Co. v. 
Highouse, 141 La. 803, 75 S 729. 


{f{] Where a mortgagor makes the 
mortgagee the ostensible owner in 
fee and gives him a power of at- 
torney by which he can convey the 
title, and the mortgagee makes a 
conveyance to a purchaser for value 
without notice, the mortgagor is 
fully deprived of his title. MHarring- 
ton v. Butte, ete, Copper Co., 52 
Mont. 268, 157 P 181; Minton v. New 


York) BY Ro Cog -P3OPNeY. 2832-29. 
NE 319. 
[g] Where one of several joint 


owners is put in possession of prop- 
erty with authority to sell, and such 
owner so conducts himself, as to 
the property, as to cause others to 
believe that he is the sole owner, 
the other owners will be estopped to 
assert title to such property against 
a mortgage made by him. Snodgrass 
v. Emery, 66 Mo. A. 462. 

{h} Where owners of realty vest 
the legal title in one of their number, 
and the deed is recorded, and a third 
person acting on the record buys 
the property from the holder of the 
title in possession, the codwners 
cannot thereafter deny his authority 
to sell. Thompson vy. Busch-Everett 
Cos,0 1385 ha. 938.463 «Sj 1474. 

[i] Where parties have executed 
a power of attorney, and under its 
authority a deed is executed, neither 
they nor their heirs can defeat the 
title of the grantee in such deed by 
proof that such power of attorney 
was not recorded as required by law. 
Diehl. v.. Stine; 1 Oh. Cir] Ctpppis:. © 
Oh. Cir. Dece., 287. 

{j] Specific performance of a con- 
tract to convey made by the ap- 
parent owner will be decreed against 
the real owner. See Davis v. Snyder, 
1 Grant Ch. (WU. ‘C.) 134. 

87. Virginia Iron, etc., Co. v. Rob- 
erts, 103 Va. 661, 49 SE 984; and 
cases supra note 

88. Ala.—Burleson y. Mays, 189 
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ity over the property is involved,®°+ and the exist- 
ence of circumstances which impose on him the duty 
to make known his rights to the party claiming 


Furthermore it is essential that 


the party claiming the estoppel should have been 
ignorant of the rights of the party against whom 
the estoppel is claimed,®* and that he should have 
acted in reliance on his conduct or representations 
to his prejudice.°* 
favor of persons who did not act in reliance on the 
acts or representations of the party whom it is 


There can be no estoppel in 


Ala. 107, 66 S 36. 
Ark.—Woods Vv. 85 Ark. 
163, 107 SW 387. 
Ga.—Tune v. Beeland, 131 Ga. 528, 
62 SE 976; Sewell v. Norris, 128 Ga. 


Hayes, 


824, 58 SE 637, 13 LRANS 1118; 
Brice v. Sheffield, 121 Ga. 216, 48 SE 
925; Wright v. McCord, 113 Ga. 881, 


39 SE 510. 

Ill.—Bradiey v. Luce, 99 Ill. 234. 

Ky.—Amyx v. Hurt, 68 SW 420, 24 
KyL 291; Gartland v. Connor, 59 SW 
29,-2e Kyl 920; Cantrill v. Fastis, 6 
Ky. Op. 23; Smith v. Warth, 5 Ky. 
Op. 269. 

Me.—Martin v. Maine Cent. R. Co., 
83 at 100, 21 A 740. 

N. Y.—Mattes v. Frankel, 157 N. 
Y. 603, 52 NE 585, 68 AmSR 804; 
Trenton Banking Co. v. Duncan, 86 
N. Y. 221; Storrs v. Barker, 6 Johns. 
Ch. 168, 10 AmD 316. 

Pa.—Chapman y. Chapman, 59 Pa. 
214; Hill v. Epley, 31 Pa. 331. 

R. I—East Greenwich Inst. v. 
Kenyon, 20 R. I. 110, 37 A 632. 

Tenn.—Polk v. Gunther, 107 Tenn. 
16, 64 SW 25. ; 

Va.—Virginia Iron, 
Roberts, 103 Va. 661, 49 SH 984. 

89. Hohn v. Bidwell, 27 S. D. 249, 
130 NW _ 837; Anderson v. Cobarn, 
27 Wis. 558. 

90. Hohn v. Bidwell, 27 S. D. 2493, 
130 NW 887. 

91. Moore v. Scruggs, 131 Iowa 
692, 109 NW 205, 117 AmSR 437; 
Culp v. Kiene, 101 Kan. 511, 166 P 


1097. 
Ft. Collins Nat. Bank v. Whit- 


etc, .tCoiwlen: 


92. 
ton, (Colo.) 164 P 309; Culp v. Kiene, 
101 Kan. 511, 168 P 1097. 

{a] Rule applied.—(1) In an ac- 
tion to set aside a deed as in fraud 
of creditors, the grantor was not 
estopped to show that he owned a 
half interest in other property be- 
cause of the mere fact that such 
other property was recorded in the 
name of his wife. Ft. Collins Nat. 
Bank vy. Whitton, (Colo.) 164 P 309. 
(2) Where creditor accepted indorser 
upon debtor’s representation that in- 
dorser owned realty, and found rec- 
ord title to be in indorser, although 
he had previously conveyed it by 
unrecorded warranty deed, grantee 
owed creditor no duty to record it, 
and was not estopped to enjoin exe- 
cution sale on the creditor’s judg- 


ment against the indorser. Culp v. 
Kijene, 101 .Kans* 521159 6125 168) 2 
1097 .(“The creditor was not per- 


mitted to rely on the record alone. 
He was obliged to ascertain the 
financial status of his debtor, and 
whose land he was selling. The 
plaintiff made no- representations 
herself, and unless the representa- 
tions of C. H. Culp were brought to 
her attention, she was under no 
obligation to assert ownership’’). 

98. Stonecipher v. Kear, 131 Ga. 
688, 683 SE 215, 127 AmSR 248. 

94. Ga.—Stonecipher vy. Kear, 131 
Ga. 688, 68 SE 215, 127 AmSR 248. 

Tll—Soden vy. Claney, 269 Ill. 98, 
109 NE 661. 

Kan.—Hagerty v. Goodlad, 70 Kan. 
734, 79 P 664. : 

N. C.—Beaufort Co. Lumber Co. 
v. Price, 144 N. C. 50, 56 SE 684. 

N. D.Parsons Vv. McCumber, 14 
N. D. 2138, 103 NW 626. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sought to estop, either against the party,®® or his 
privies.°° And the rule has no application in cases 
where the wrong was accomplished through the in- 


strumentality of a criminal act.®7 


[§ 179] bb. Apparent Title in Husband. In 
accord with the rule just stated,°® where the appar- 
ent title to, or authority over, real property belong- 
ing to a wife is by her permitted to be in her hus- 
band, and third persons on the strength of such 
apparent title or authority acquire rights therein, 
she will be estopped to deny such title or author- 
ity.°® A fortiori is this so where she not only ac- 


Vt.—Langdon vy. Templeton, 66 Vt. 
173, 28 A 866. 

95. Ligon vy. Barton, 88 Miss. 135, 
40 S 555 (where a husband executed 
a deed to his wife, but the same was 
never delivered, and on his death the 
land descended to his wife and chil- 
dren, and thereafter the wife con- 
veyed such land, with some of her 
own, the children were not estopped 
to set up their claim against the 
grantee, who had no.knowledge of 
the husband’s deed). 

96. Williams v. Ketcham, 37 Ind. 
A. 506, 77 NE 285 (where a mortga- 
gee, who loaned money on the se- 
curity of a mortgage of real prop- 
erty, the deed to which the mort- 
gagor had forged, was, through her 
attorney, aware the day before the 
loan was made that the owner had 
not conveyed his land to the mort- 
gagor, she and her attorney could 
not have relied on a previous state- 
ment of the owner that he had sold 
his land to the mortgagor, and the 
owner was not estopped by his 
statement from asserting his right 
to have the mortgage declared void 
as a cloud on his title). 

97. Brooks v. Clintsman, (Va.) 98 
SE 742 (in suit by plaintiff to have 
herself declared grantee in a deed 
from which her son, now deceased, 
erased her name and inserted his 
own as grantee, the doctrine of equi- 
table estoppel cannot be invoked 
against plaintiff simply because she 
permitted the son and his family to 
occupy the farm covered by the deed 
free from rent for several years). 
See also supra § 176 

98. See supra § 178. 

99. Colo.—Sliney  v. 
Colo. A. 480, 53 P 686. 

Conn.—Goldberg v. Parker, 87 
Conn. 99, 106, 87 A 555, 46 LRANS 
1097, AnnCas1914C 1059 [cit Cyc]. 


Davis, eit 


Del.—Gebhard v. Short, 10 Del. 
Ch. 353, 92° A 253. 

Fla.—Warner v. Watson, 35 Fla. 
402, 17 S 654. 

Ga.—Hadden v. Larned, 87 Ga. 


634, 13 SE 806; Kennedy v. Lee, 72 
Ga. 39. ; 
Ida.— Boise Butcher Co. v. Anix- 
dale, 26 Ida. 483, 144 P 337. 

Tll.— Smith v. Willard, 174 Ill. 538, 
51 NE 835, 66 AmSR 313; Lowen- 
trout v. Campbell, 130 Ill. 503, 22 
NE 744; Hauk v. Van Ingen, 97 Ill. 
Menus 2u0 fatl 196 2 D1ly620; 635 INE 
705]. 

Pe misroe v. Hower, 142 Ind. 626, 
42 NE 223; Le Coil v. Armstrong- 
Landon-Hunt Co., 140 Ind. 256, 39 
NE 922: Long v. Crosson, 119 Ind. 
3, 21 NE 450, 4 LRA 7838. 

Iowa. — McCormick Harvesting 
Mach. Co. v. Perkins, 135 Iowa 64, 
110 NW 15; Iseminger v. Criswell, 98 
Towa 382, 67 NW 289; Hendershott 
vy. Henry, 63 Iowa 744, 19 NW_ 665; 
McHenry v. Day, 13 Iowa 445, 81 
AmD 438. f 

Ky.—Overcast v. Lawrence, 141 Ky. 
25, 131 ‘SW 1029. 

La.—Lognion v. Fontenot, 121 La. 
901, 46 S 914; Thompson v. Whit- 
beck, 47 La. Ann. 49, 16 S 570. 


Minn.—Bergin v. Blackwood, 141 
Minn. 325, 170 NW 508, 509 [cit 
Cyc]. 


Mo.—Zéhnder v. Stark, 248 Mo. 39, 


‘154 SW 92. 


‘ESTOPPEL 


Nebr.—David Adler, ete., Clothing 
Co. v. Hellman, 55 Nebr. 266, 75 NW 
877; Roy v. McPherson, 11 Nebr. 197, 
7 NW 873. 

N. J.—City Nat. Bank y. Hamilton, 
34 N. J. Eq. 158. ; 

S. C.—Hoiland vy. Jones, 48 S. C. 
267, 26 SE 606. 


Tenn.—Battle v. Claiborne, 133 
Tenn. 286, 180 SW 584. 
ONL ape Sa See v. Drew, 55 Vt: 

Wis.—Hopkins v. Joyce, 78 Wis. 
443, 47 NW 722. 

Wyo.—Culver v. Graham, 3 Wyo. 
211, 21: P 694. 

Ont.—Maple City. Oil, ete. Co. v. 


eponiton 3 OntWN 1629, 7 DomLR 


[a] Rule applied.—(1) Where a 
wife allows her property to stand 
in her husband’s name and to be 
held in secret trust for her benefit 
for twenty years, he occupying the 
premises and treating them in all 
respects as his own, she is estopped 
to claim title as against creditors of 
her husband who extended credit in 


reliance on his ownership. McCor- 
mick Harvesting Mach. Co. v. 
Perkins, 1385 Iowa 64, 110 NW 15 


(2) Where a married woman, know- 
ing that her husband was building a 
house on her lot, made no objection, 
and, although served with the scire 
facias in a suit to enforce a mate- 
rialman’s lien, made no defense. she 
was not entitled to enjoin the sale 
of the lot in satisfaction of the 
judgment in such suit. Gebhard v. 
Short, 10 Del. Ch. 353, 92 A 253. 


[b] Where title to land pur- 
chased with the wife’s money (1) is 
with her knowledge and _ consent 


taken in the name of her husband 
who obtains credit on the strength 
of his apparent ownership, the title 
so far as the creditors acting in 
reliance on his apparent ownership 
are concerned will be considered to 
be in the husband. Warner v. Wat- 
sob, 35 Fla. 402, 17 S 654; Kennedy 
v. Lee, 72 Ga. 39; Lowentrout v. 
Campbell, 130 Ill; 503, 22 NE 744; 
Roy v. McPherson, 11 Nebr. 197, 7 
NW 873; Providence City Nat. Bank 
v. Hamilton, 34 N. J. Eq. 158. (2) 
Where a husband purchased property 
in his own name with his wife’s 
money and contracts a debt to im- 
prove such property, with her knowl- 
edge, and the wife allows the title 
to remain in him for thirteen years 
and until suit against the property 
for the debt, when the husband con- 
veys the property to her without 
present consideration, she is es- 
topped to establish a trust in the 
property as against the creditor. 
Zehnder v. Stark, 248 Mo. 39, 154 
Sw 92. (3) But the fact that a wife 
joined her husband in a deed of 
one half of a tract of land standing 
in his name does not estop her to 
set up, as against his creditors, a 
resulting trust in the remaining half, 
on the ground that the whole was 
bought by her direction, and paid 
for with her own money. Hay v. 
Martin, (Pa.) 14 A 333. 

[c] Ratification by the wife of 
deed of gift by her to her husband 
may operate as an estoppel, and not 
merely as an admission, after it has 
been acted upon as affording secu- 
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quiesced in but actively assisted in making a sale 
of the property for her husband’s benefit. 
theless to create an estoppel against thé wife it is 
essential that she should have had knowledge of her 
title to the property in question? and of the facts 
out of which it is claimed the estoppel arose.? And 
it is also essential that the party claiming the es- 
toppel should have been ignorant of her rights or 
that there should have been nothing to bind him 
with notice thereof, and that his acts which re- 
sulted in prejudice to him were committed in reli- 
ance on the wife’s conduct,® 


Never- 


An exception to the 


rity for money advanced upon the 
faith in it. Hadden v. Larned, 87 Ga. 
634, 13 SE 806. 

{d] A married woman who makes 
a simulated sale of her property to 
her husband is bound by his mort- 
gage to a bona fide mortgagee, and 
a judgment annulling the sale to 
the husband is ineffective to disturb 
the mortgagee’s rights. Thompson 
Fea eben, 47 La. Ann. 49, 16 S 

1. Overcast v. Lawrence, 141 Ky. 
25, 181 SW 1029. 

2. Battle v. Claiborne, 133 Tenn. 
286, 180 SW 584. 


ae U. S.—In re Garner, 110 Fed. 
gga Crouse v. Morse, 49 Iowa 
Mo.—Southern Bank v. Nichols, 


235 Mo. 401, 138 SW 881; De Berry v. 
Wheeler, 128 Mo. 84, 30 SW 338, 49 
AmSR 538. 
N. J.—Mayer v. Kane, 69 N. J. Eq. 
733, 61 A 374. 
85 Wis. 


Wis.—Marston y. Dresen, 
530,.55 NW 896. 

{a] The mere fact of the hus- 
band’s holding the title to land pur- 
chased with the money of his wife 
at the time debts are contracted by 
him will not estop the wife to assert 
her interest as against the creditors 
of the husband. Bennet v. Strait, 
63 Iowa 620, 19 NW 806. 

[b] Where a wife merely allows 
her husband the management of her 
property, she is not estopped to as- 
sert her title as against the hus- 
band’s ereditors where she has done 
no act to deceive them as to the true 
ownership of the property. Hoag 
v. Martin, 80 Iowa 714, 45 NW 1058. 

[c] Where property is put in the 
name of the husband for the pur- 
pose of managing it, and not for the 
purpose of giving him credit, and 
the wife makes no representations 
that the property is his, and does 
not know that credit was given him 
on the faith of his apparent title, 
she is not estopped to assert her 
title thereto. Marston v. Dreson, 85 
Wis. 530, 55 NW 896. 

4 Gallagher v. Northrup, 215 Ill. 
563, 74 NE 711; Hay v. Martin, (Pa.) 


14 A 3338. See also Bell v. Nye, 255 
Ill. 283, 99 NE 610, 42 LRANS 1127 


(a wife, who made no statements 
inducing the purchasing’ of land as 
that of her husband by persons who 
knew that the land originally came 
from her father, and did not examine 
the records which showed a devise 
to her, is not estopped to assert 
title thereto. ‘‘Appellee does not 
occupy the position of an innocent 
purchaser, but is chargeable with all 
that an examination of the records 
would have disclosed as to the con- 
dition of the title to this land’). 

5. Hudson v. Wright, 204 Mo. 412, 
103 SW 8; Secrutchfield v. Sauter, 119 
Mo. 615, 24° SW 137. 

[a] Thus, where a judgment cred- 
itor did not change his. condition 
upon information from a wife as 
to the character of her possession or 
claim to land, nor obtain his judg- 
ment in reliance on any record title 
allowed to remain in the husband, 
she is not estopped to claim her full 
interest in the land. Hudson v. 
Wright, 204 Mo. 412, 103 SW 8. 
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rule has also been asserted in the case of judgment 


creditors of the husband.® 


[§ 180] (ce) 
Rule. 


thority over, it, estop himself to 


6. Hay v. Martin, (Pa.) 14 A 333; 
Feig v. Meyers, 102 Pa. 10, See also 
infra § 181. N 

[a] Thus it was held that a mar- 
ried woman who is in joint posses- 
sion of her land with her husband, 
under an unrecorded deed to her, is 
not estopped from setting up her 
title as against judgment creditors 
of her husband, whose debts were 
contracted without notice of her 
title, and on the faith of his owner- 
ship of the land as shown by the 
record of the return and confirma- 
tion of an orphans’ court sale of 
the premises to him. Feig v. Meyers, 
102 Pa. 10, 15 (“The owner of land 
is not estopped from setting up his 
title against judgment creditors, 
though they had no actual or con- 
structive notice of his title at the 
time they gave credit or filed the 
judgments against the occupant. A 
married woman is not bound to 
record her deed under pain of los- 
ing her land if seized by her hus- 
band’s creditors’). 


7, U. S.—Baker v. Wood, 157 U. 
S212. 15 SCt 677,289 Ee seds? 677; 
Lemmon v. U. S., 106 Fed. 650, 45 
COAL 518: “Sanders. ve beck, 71> Med. 
358; Central Trust Co. v. Marietta, 
ete.,, "Re \Co,; “48° “Fed. .850;> 1 CCA 
116 [rév 48 Fed. 82]; Gleason v. 


District of Columbia, 19 Ct. Cl. 430. 

Ala.—People’s Bank, etc., Co. v. 
Walthall, 75 S 570; Teat v. Chapman, 
1 Ala! A. 491° 56 'S* 262. 

Ark.—Rogers v. Scott, 128 Ark. 600, 
194 SW 689; Jetton y. Tobey, 62 Ark. 
84, 34 SW 531. 

Cal.—MacDermot v. Hayes, 175 
Cal. 95, 170 P 616; Northwestern 
Portland Cement Co. v. New York 
Atlantic Portland Cement Co., 174 
Cal. 308, 163 P 47; San Mateo Nat. 
Bank v. Whitney, (A.) 180 P 845. 

Colo.—Gottlieb v. Barton, 13 Colo. 
AL147, 57 RP 754. 

Conn.—Barker Piano Co. vy. Com- 
mercial Security Co., 105 A 328; New 
York State Bank y. Waterhouse, 70 
Conn. 76, 38 A 904, 66 AmSR 82. 

Ga.—Hill v. Williams, 33 Ga. 39; 
Willingham’s Sons v. McGuffin, 18 
Ga. A. 658, 90 -SE 356; Butler, etc., 


Co. v. Moseley, 14 Ga. A. 288, 80 
SE 789. 

Ida.—Carstersen, etc., Co. Vv. 
Wright, 25 Ida. 492, 138 P 830. 

Ill.—Mayer v. McCracken, 245 Ill. 
551, 92 NE 355; Heilbrunn v. Hlls- 
worth, 190 Ill. A. 3888; Delfosse v. 
Metropolitan Nat. Bank, 98 Ill. A. 
123. 

Ind.—Preston v. Witherspoon, 109 
Ind. 457, 9 NE 585, 58 AmR 417; 
Earle v. Fletcher American Nat. 
Bank, (A.) 123 NE 706. 

Iowa.—McMurray v. Hughes, 82 


Iowa 47, 47 NW 883. 

Ky.—Chappell v. Chappell, 119 SW 
218; Douglas v. People’s Bank, 86 
Ky. 176, 5 Sw 420, 10 Kyl 243, 9 
AmSR 276. 

La.—Lowber vy. McCoy, 12 La. Ann. 
795. 

Me.—Lewenberg v. Hayes, 91 Me. 
104, 39 A 469, 64 AmSR 215. 

Md.—Patapsco Nat. Bank v. Meads, 
1381 Md. 573, 102° A 993; Maryland 
Sav. Insts v. Schroeder, 8 Gill & J. 
93, 29 AmD 528. 

Mass.—Savage _ v. alsyl 

Robinson, 104 


Mass. 5, 23 NE 234. 
Mich.—Rogers  v. 

Mich. 329, 62 NW 402; Stebbins v. 

Walker, 46 Mich. 5, 8 NW 521. 
Minn.—Ammon y. Gamble-Robin- 

son Commn. CGo., 111 Minn, 452, 127 

NW 448; Scanlon-Gipson Lumber 


Darling, 


Personal Property—aa. 
The owner of personal property may, by 
clothing another with an apparent title to, or au- 
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or authority.’ 


[§§ 179-181 


And this is especially true where 


he actively participates in or encourages a sale of. 


the property.® 
[§ 181] bb. 
Rule—(aa) In 


General 


deny such title 


Co. v. Germania Bank, 90 Minn. 478, 

97 NW 380; Armstrong y. Freimuth, 

78 Minn. 94; 80 NW 862. 
Mo.—Baade v. Cramer, 213 SW 


121; McDermott v. Barnum, 19 “Mo. 
204; Busby v. Altes, 140 Mo. A. 715, 
126 SW 968. 

Nebr.—Bell v. Looker, 98 Nebr. 
327, 152 NW 551. 

N. J.—Sonn vy. Steinhauser, (Ch.) 
24 A 397. 

N. Y.—Dows vy. Kidder, 84 N. Y. 
121; Canada Merchants’ Bank vv. 


Livingston, 74 N. Y. 223 [aff 17 Hun 
321]; Manning vy. Keenan, 73 N. Y. 
45 [aff 9 Hun 686]; Rawls v. Desh- 


ler, 4 Abb. Dec. 12, 3 Keyes 572, 3 
Transcr. A. 91; McKenzie v. Sea- 
‘board Nat. Bank, 184 App. Div. 3, 


171 NYS 1002; Follett Wool Co. v. 
Utica Trust, ete., Co., 84 App. Div. 
151, 82 NYS 597; McCauley v. Brown, 
2 Daly 426; McCotter v. McCotter, 16 
AbbPr 265, 25 HowPr 478; Chemung 
Canal Bank v. Chemung, 5 Den. 517; 
Shearer v. Barrett, Lalor 70; Craig 
v. Ward, 9 Johns. 197. 

N. C.—Asheville Supply, ete., Co. 
v. Machin, 150 N. C. 738, 64 SE 887. 

N. D.—Stoffels v. Brown, 37 N. D. 
272, 163 NW 834; Peabody v. Lloyds 
Bankers, 6 N. D. 27, 68 NW 92. 

Oh.—Niaece v. Percy, 29 Oh. Cir. 
Ctr 21a. 


Okl.—Alexander v. Busch, 166 P 
900; Jepson Mfg. Co. v. Shank, 54 
Okl. 667, 154 P 516. 

Or.—Bridges v. Hurlburt, 91 Or. 


262, 178 P 793; Crowder v. Yovovich, 
84 Or. 41, 164 P 576. 

Pa.—Rapp v. Crawford, 146 Pa. 21, 
23) TAP 319 28 AMS, 7T80sewiylie’s 
App., 90 Pa, 210; Mutual Bldg., etc., 
Assoc. “v7 - Johnson; “7 Pal Dist,» 7129); 
Vanderslice v. Royal Ins. Co., 7 Pa. 
Dist. 51, 20 Pa, Co. 450; McCracken 
vy. Hamburger, 8 Pa. Co. 167. 

S. C—Dunlap v. Gooding, 22 S. Cc. 
548; Ayer v. Mordecai, 44 S. Cc. L. 
287; James vy. Wilmington, etc. R. 
Co., 43 S. C. L. 416; Jaudon y. Gour- 
din, 9 S. C. Hq. 246. 

Tenn.—Rice v. Crow, 6 Heisk. 28. 

Tex.—Neale v. Sears, 31 Tex. 105; 
Chambers v. Consolidated Garage Co., 
(Civ. A.) 210 SW 565; Holder ‘vy. 
Shelby, (Civ. A.) 118 SW 590; Kemp- 
ner v. Thompson, 45 Tex. Civ. A. 267, 
100 SW 351; Clack v. Wood, (Civ. A.) 
46 SW 1132. 

Vt.—Chase vy. Robinson, 86 Vt. 
240, 84 A 867; Davis v. Bradley, 24 


Vitro bs 
Va.—Kirkpatrick v. Warden, 118 
Va. 382, 87 SH 561. 
Wash.—Hartford v. Stout, 102 
Wash. (241,272 “P3168: Puller. =v. 
Adams, 97 Wash. 254, 166 P 623; 


Standard Furniture Co. v. Van AI- 
stine, 31 Wash. 499, 72 P 119. 

Wis.—Klcety v. Delles, 45 Wis. 484. 

Eng.—Fuller v. Glyn, [1914] 2 K. 
Ben osy 

Ont.—Halpenny v. Pennock, 33 U. 
C. Q. B. 229; McDonald v. Weeks, 
SUGran’ “Chi CU, Craze 

8. Pabst v. Ferch, 126 Minn. 58, 
147 NW 714, LRA1915E 822; Niece 
Vv. Percy, 29 Oh, Cir. Ct>219. 

[a] Thus, when the owner of an 
oil lease which is about to be sold 
on execution urges a party to pur- 
chase such lease, and is present at 
the sale and hears the announcement 
that the sale includes the equipment 
used in operating the lease, and still 
urges such party to bid, having 
some hope of self-benefit from such 
party’s purchase, he thereby estops 
himself from afterward claiming 
that the sale of the lease did not 


Application and Limitations of 
General.’ In addition to other ap- 


plications of tke rule just stated,® it has been ap- 


carry with it such equipment, even 
though such a claim might have been 
valid had he not estopped himself 
from setting it up. Niece v. Percy, 
29" Oh. Cir Ctl 219; 

9. See supra § 180. 

{a] Applications of | rule.—(i) 
Where a depositor so conducted its 
business with the bank that its em~< 
ployee, who had charge of its de- 
pcesits, was easily enabled to draw 
moneys in fraud of his employer, the 
case was one for the application of 
the doctrine that, where a loss must 
be borne by one or the other of 
two parties, it should fall on the one 
through whose fault the loss oc- 
curred. Scanlon-Gipson Lumber Co. 
v. Germania Bank, 90 Minn. 478, 97 
NW 380. (2) Where, in replevin for 
cattle taken by defendant in fore- 
closure of a chattel mortgage as the 
property of A, the evidence disclosed 
that plaintiff, the owner of the 
cattle, while living in another state, 
branded them in A’s brand, and sent 
them into the state to be by him 
pastured for hire, and that, while so 
in his possession, they were mort- 
gaged to defendant by A as his prop- 
erty to secure a loan, plaintiff is es- 
topped to set up title to the property 
as against defendant. Holdenville 
First Nat. Bank v. Kissare, 22 Okl. 
545, 98 P 438, 182 AmSR 644. (8) 
Plaintiff owned certain horses, and 
some three years before the present 
action loaned them to his nephew, 
nothing of record showing that 
plaintiff claimed title to them, and 
thereafter the nephew mortgaged the 
horses as his own, and also traded 
them to another uncle. Upon learn- 
ing thereof, plaintiff caused his 
nephew to rescind the trade with 
the uncle and notified the mortga- 
gee that the team was his, but left 
it in his nephew’s possession. Plain- 
tiff also authorized his nephew to 
sell the team for a certain price, and 
after the latter had used it for more 
than three years he. sold it to de- 
fendant’s transferror, plaintiff not 
having notified the latter of his 
claim to the team until it had been 
sold to defendant. It was held that 
plaintiff, after knowing that his 
nephew had repudiated the bailment, 
having failed to reclaim the team 
from the nephew, was estopped as 
against defendant from claiming 
title to the property. Busby v. Al- 
tes, 140 Mo. A. 715, 126 SW 968. (4) 
Where the: actual owner of goods 
placed them in possession of another 
and knowingly allowed him to hold 
himself out as their owner, and a 
third person took a mortgage on the 
goods, believing in good faith that 
the one in possession was the owner, 
the actual owner was estopped to 
dispute the possessor’s apparent 
title; and where an officer levied a 
distress warrant thereon at the suit 
of the mortgagee, and the actual 
Owner replevied the goods and con- 
verted them, such owner and the 
sureties on the renlevin bond became 
liable for the value of the goods. 
Avery v. Collins, 62 Tex. Civ. A. 313, 
131 SW 426. 

[b] Confusion of  goods.—(1) 
Where owners and dealers in wheat 
place it with an elevator company, 
and knowingly permit such com- 
pany to mingle it with other wheat 
purchased by the company, and to 
sell from the common mass, thus 
clothing it with apparent ownership 
and authority to sell the wheat, they 
are estopped to assert title thereto, 


For later-cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 
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plied to shares of stock, checks,!! certificates of | deposit,? county warrants,1? notes and mortgages,!4 


as against an innocent purchaser for 
value, who bought in good faith, in 
the usual course of business, believ- 
ing such company to be the owner 
of the wheat; and a private under- 
standing between the dealers and the 
company cannot affect the rights of 
Such innocent purchaser. Preston v. 
Witherspoon, 109 Ind. 457, 9 NE 585, 
58 AmR 417. (2) A sheriff, having 
attached carriages in the possession 
of one doing a carriage business, 
and having appointed him as his 
custodian thereof while they were 
mingled with other carriages, with- 
out doing any act to apprise the pub- 
lic that the custodian does not own 
the carriages, is estopped to claim 
any rights therein as against one 
claiming under a mortgage subse- 
quently accepted in good faith from 
the custodian, although the _ sheriff 
had been compelled to pay for the 
carriages to a stranger to the attach- 
ment proceedings, who was the real 
owner thereof. Gottlieb v. Barton, 
13 Colo. A. 147, 57 B: 754. 

[c] Withholding instrument from 
record.—Where an instrument pro- 
viding for sale of standing timber, 
and for a vendor’s lien until pay- 
ment, was not recorded until two 
months before the purchaser made 
an assignment in insolvency, if the 
instrument was withheld from rec- 
ord, under an agreement of parties 
that the credit of the purchaser 
might not be impaired, it was a 
fraud on those becoming creditors 
on the purchaser’s apparent owner- 
ship of the property, and the vendor 
would be estopped, as to them, to 
enforce his lien. Clarke ivan bse: 
Richards Lumber Co., 68 Minn. 282, 
71 NW 389. 

[d] Exchange for land.—Where 
owner of personal property permit- 
ted an alleged agent to contract for 
exchange of such property for real 
estate, and represent himself as 
principal in the contract, and as 
owner of property, and to give his 
personal obligation as such, such 
owner was forever barred from con- 
tradicting alleged agent’s misrepre- 
sentations. Crowder v. Yovovich, 84 
Or. 41, 164 P 576. 

10. U. S—National Safe Deposit, 
etc., Co..v. Hibbs, 229 U. S. 391, 33 
SCt 818, 57 L. ed. 1241 [aff 32 App. 
GDe7Can 459 Ii. 

Cal.—MacDermot v. Hayes, 175 Cal. 
95, 170 P 616; Northwestern Portland 
Cement Co. v. New York Atlantic 
Portland Cement Co., 174 Cal. 308, 163 
P 67; Fowles v. State Nat. Bank, 167 
Cal. 653, 140 P 271. 

Ind.—Hirsech v. Norton, 115 Ind. 
341, 17 NE 612. 

Mass.—Russell vy. American Bell 
Tel. Co., 180 Mass. 467, 62 NE 751. 

N. J— Neptune Mildew, etc., Co. v. 
New Jersey Cent. R. Co., 102. A 442; 
Young v. Vough, 23,N. J. Eq. 325 
[aff 24 N. J. Hq. 535]. 

N. Y.—Weaver v. Barden, 49 N. Y. 
986, [rev_43..Lans., 338];, leitch  v. 
Wells, 48 N. Y. 585; McKenzie v. Sea- 
board Nat. Bank, 184 App. Div. 3, 
171 NYS 1002; Downey v. Finucane, 
146 App. Div. 209, 130 NYS 988 [aff 
205 N. Y. 251, 98 NE 391, 40 LRANS 
3071; Williams v. Walker, 9 NYS 60 
[aff 115 N. Y.,668 mem, 22 NE 1126 
mem]. 

Pa.—Little v. Fearon, 252. Pa. 430, 
97 A 578: Burton’s App., 93 Pa. 214; 
Larkins v. Cohocksink Bldg. Assoc., 
4 Phila. 95. : 

Utah.—Mundt v. Ogden Commercial 
Nat. Bank, 35 Utah 90, 99 P 454, 136 
AmSR 1023. 

Eng.—Goodwin y. Robarts, 1 App. 
Cas. 476; Fuller v. Glyn, [1914] 2 K. 
B. 168; Rumball v. Metropolitan 
Bank, 2 Q. B. D. 194; Bentinck v. 
Londen Joint Stock Bank, [1893] 2 
Ch. 120.2 ' 

[a] Thus (1) one who placed his 
money in control. of another, and 


permitted him to buy stock there- 
with and to hold himself out to third 
persons as absolute owner thereof, 
is estopped to claim ownership of 
stock as against purchaser. Mac- 
Dermot y. Hayes, 175 Cal. 95, 170 P 
616. (2) Where the owner of stock 
places another in the position where 
he has possession of her stock cer- 
tificates, accompanied by blank trans- 
fers, and powers of attorney ex- 
ecuted by her without imposing limi- 
tations, she must be charged with 
the natural consequences of her acts 
as to persons dealing with the per- 
son in possession of the certificates. 
Mackenzie vy. Seaboard Nat. Bank, 
184 App. Div. 3, 171 NYS 1002. 

{b] A husband who acts as agent 
for his wife in making a transfer of 
corporate stock standing in her name 
is estopped from asserting any mari- 
tal right therein and claiming it as 
his own. Leitch v. Wells, 48 N. Y. 
585 [rev 48 Barb. 637]. 

11. Justh v. Commonwealth Nat. 
Bank, 56 N. Y. 478; Bridges v. Hurl- 
burt, 91 Or. 262, 178 P 793; Marcus 
v. People’s Nat. Bank, 57 Pa. Super. 
345; Kirkpatrick v. Warden, 118 Va. 
382, 87 SE 561. 

[a] Mllustrations.—(1) Where the 
drawer of a check delivers it to a 
person supposing him to be the one 
whose name he has assumed, the 
drawer must bear the loss, where 
such person negotiates the same, as 
against the drawee or a bona fide 
holder thereof: Land Title, ete., Co. 
v. Northwestern Nat. Bank, 211 Pa. 
211, 60 A’ 728, 107’ AmSR 565. (2) 
Where a bank, in reliance upon 
money obtained upon certified checks 
deposited with it, has been led to 
abstain from any attempt at secur- 
ing itself in other ways by the ar- 
rest or pursuit of the person who 
deposited the checks, the person who 
made the deposit and collection of 
the checks possible is estopped after 
a long lapse of time from setting up 
a claim that the checks were ob- 
tained from him by fraud. Justh y. 
Commonwealth Nat. Bank, 56 N. Y. 
478. (3) Where the grantor in a 
deed of trust indorsed over :a check 
for the proceeds to the attorney who 
had prepared the abstract and who 
was to see that small liens were dis- 
charged, it was held that she ren- 
dered it possible for him to convert 
the proceeds, and so, instead of the 
trustees who drew the check, she 
must bear the loss. Kirkpatrick v. 
Warden, 118 Va. 382, 87 SE 561. 

12. Patapsco Nat. Bank v. Meads, 
131 Md. 578, 102 A 9938 (where cer- 
tificate of deposit for bonds was de- 
livered to plaintiff’s representative, 
and plaintiff failed to require deliv- 
ery of certificate by Such represen-~ 
tative, or require him to fill in plain- 
tiff's name as purchaser in blank 
power of attorney indorsed on _ cer- 
tificate, it was held that plaintiff 
was estopped from asserting any 
claim against defendant bank, with 


whom. representative hypothecated 
certificate). . 
13. Richland County v. American 


Surety Co., 92 S. C. 329, 75 SH, 549 
(the county supervisor and his 
bondsman are liable to the county, 
where by his negligence in intrust- 
ing the clerk of the county board 
with warrants signed in blank, and 
failing thereafter to examine the 
stubs and scrutinize the claims paid 
therewith, he enables the clerk to 
issue them to pay forged claims). 


14, . S—Stewart v. Armstrong, 
56 Fed. 167. 

Conn.—Bassett -v. Holbrook, 24 
Conn. 453. 


Ga.—Summerford y. Davenport, 
126 Ga. 153, 54 SH 1025. 
Til.—Mayer v. McCracken, 245 Ill. 
551, 92 NB 355; Marshall v. Ender, 20 
Ill. A, 312 [aff 125 I1].370,17 NE 464]. 
Ind.—FEarle v. Fletcher American 


Nat. Bank, (A.) 123 NE 706. 
Si v. Weissiger, 10 Bush 


Mich.—Holmes  v. Trumper, 22 


Mich. 427, 7 AmR 661. 
Miss.—Gross v. Oatis, 74 Miss. 
357, 20 S 8438. 

o.—Cannon y. Gibson, 161 Mo. 


M 
386, 142 SW 730. 
Nebr.—Home Sav. Bank y. Stewart, 
78 Nebr. 624, 110 NW 947. 


N. J.—Sweeny v. Williams, 36 N. 
J. Eq. 627; Martin v. Righter, 10 
N. J. Eq. 519. 


N. Y.—Scoville v. Landon, 50 N. Y. 
686 mem; Baldwin’s Bank vy. Smith, 
136 NYS 349 [aff 155 App. Div. 881 
mem, 139 NYS 1115 mem]; Roosevelt 
v. Land, etc., Impr. Co., 11 Mise. 595, 
33 NYS 536 [mod on other grounds 
3 App. Div. 563, 38 NYS 242). 


Pa.—Lyons y. Benney, 230 Pa, 117, 
79 A 250, 34 LRANS 105; Com. v. 
Manufacturers’ Mut. F. Ins. Co., 11 


Phila. 550; Insurance Co. v. Strahl, 25 
PittsbLegJ 131. 

Tenn.—Atlanta Guano Co. v. Hunt, 
100 Tenn. 89, 42 SW 482; Fields v. 
Carney, 4 Baxt. 137. 

Tex.—Kempner y. Huddleston, 90 
Tex. 182, 37 SW 1066: Landon "vy. 
Foster Drug Co., (Civ. A.) 186 SW 
434 (notes); Slayton vy. Horsey, (Civ. 
A.) 91 SW 799. 


B. C.—Burton vy. Goffin, 5 B. C. 
454, E 
{a] MTlustrations.—(1) Where the 


holder of a note indorsed in blank 
by the payee placed it in the hands 
of an agent to receive the money, 
and thereby gave him the appear- 
ance of being the owner, he was es- 
topped from setting up his owner- 
ship against a third person who 
dealt with the agent on the faith of 
his being the true owner, if the third 
person shows that he was influenced 
by the false appearance. Cannon v. 
Gibson, 161 Mo. A. 386, 142 SW 730. 
(2) Where one voluntarily executed 
his note to a bank for the purpose 
of taking up another obligation and 
of being exhibited as an asset of 
the bank to a government bank in- 
spector, he is estopped to urge want 
of consideration upon the bank’s in- 
solvency in an action against him 
on the note by the bank’s receiver 
for the benefit of the creditors. Ly- 
ons v. Benney, 230 Pa. 117, 79 A 250, 
34 LRANS 105. (3) Where the own- 
er of a note clothes another with os- 
tensible authority to contract with 
the maker for its discharge, and the 
maker, relying thereon, delivers to 
such person certain property in pay- 
ment, the owner is estopped to deny 
authority of such person to act in 
the premises. Home Sav. Bank v. 
Stewart, 78 Nebr. 624, 110 NW 947. 
(4) Where a mother invested her son 
with apparent ownership of a note 
and mortgage, in fact constituting 
accommodation paper, and the son 
by depositing such paper as collat- 
eral obtained a loan, the lender, on 
the son’s failure to make repayment, 
could recover the collateral. Warle 
v. Fletcher American Nat. Bank, 
@adl Ax) 123 NEL 706: 

{b] Nonnegotiable instruments.— 
(1) Under Rev. Codes § 3654, where 
the owner of a nonnegotiable instru- 
ment clothes another with apparent 
legal title thereto, the other may 
sell the same to an innocent person 
for value, without notice of the right 
of the legal owner, in the same man- 
ner as though he were the real own- 
er. Carstersen, etc., Co. v. Wright, 
25 “Ida. 492" 138) -P 880)" 1(2) uin me- 
spect to the transfer of nonnegoti- 
able notes, the rights of innocent 
third persons do not depend upon 
the actual title or authority of the 
person with whom they deal directly, 
where he is not the real owner, but 
are derived from the act of the 
owner which precludes him by rea- 
son of his negligence or mistaken 
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duebills,® and bonds.?¢ 
Limitations of rule. 


owner,!’ since merely entrusting 


with possession. does not constitute holding him out 
While possession may be prima fa- 
cie evidence of ownership it is as consistent with 


as owner.1§ 


In order that the real owner 
of personal property may be estopped to assert his 
title against one who has dealt with the apparent 
owner on the faith of his apparent ownership of, 
or authority over, it, something more is required 
than mere possession on the part of the apparent 
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is a bailee or 


a third person 


or authority to 


other theories, that is, that the person in possession ! not be heard to 


confidence from disputing the title 
of the innocent persons. Carstersen, 
ete., Co. v. Wright, supra. 
Rorabaugh v. Schrubb, 25 Pa. 
Co. 573. 

16. Sanders v. Peck, 77 Fed. 353. 
See also Hurd v. Kelly, 78 N. Y. 
588, 34 AmR 567 [aff 17 Hun 327] 
(a person who allows a bond, ex- 
ecuted by him and conditioned on 
the payment by him of a specified 
\sum to a bank at a stated time, to 
be treated as an asset for a con- 
siderable period of time, and the 
public to deal with it on that as- 
sumption until the bank becomes in- 
solvent, is estopped from setting up 
as a defense that there was a fraud- 
ulent suppression and concealment 
by the persons who solicited him to 
sign as to the true condition of the 
bank). 

17. U. S.—Diebolt v. The Chester 
Hair, 4 Fed. 571. 

Ala.—People’s Savy. Bank, etc., Co. 


v. Huttig Mfg. Co., 1 Ala. A. 394, 
399, 55 S 929 [quot Cyc]; Kelly v. 
Cook, (A.) 73 S 220. 

Cal.—Warren v. Connor, 5 Cal. 


Unrep. Cas. 537, 47 P 48; Greene Vv. 
Carmichael, 24 Cal. A. 27, 140 P 45. 

Colo.—Rocky Mt. Fuel Co. _v. 
George N. Sparling Coal Co., 26 Colo. 
A, 260,.,143P. 815. 

Ga.—Freeman vy. Flood, 16 Ga. 528; 
Kennedy vy. Wilkes, 18 Ga. A. 150, 88 
SE 1000. 

Ind.—Peters Box, etc., Co. v. Lesh, 
119 Ind. 98, 20 NE 291, 12 AmSR 
367; McGirr v. Sell, 60 Ind. 249. 

Iowa.—Everson v. Sinclair, 110 
Iowa 135, 81 NW 187; Van Horn v. 
Overman, 75 Iowa 421, 39 NW 679; 
Hinkson v. Morrison, 47 Iowa 167. 

Kan.—Hill v. Van Sandt, 1 Kan. A. 
367, 40 P 676. 

La.—Richard v. Charlot, 122 La. 
492, 47 S 841; Greening v. Elliott, 38 
La. Ann. 290. 

Me.—Staples vy. Bradbury, 8 Me. 
181, 23 AmD 494. ; 

Ma.—w. J. Lemp Brewing Co. v. 
Mantz, 120 Md. 176, 87 A 814, 816 
[eit Cye]; Johnson v. Frisbie, 29 Md. 
76, 96 AmD 508. 

Mass.—Baker v. Davie, 211 Mass. 
429, 97 NE 1094, 37 LRANS 944; 
Kershaw v. Merritt, 194 Mass, 113, 
80 NE 213; Rogers v. Dutton, 182 
Mass. 187, 65 NE 56; Commercial 
Nat. Bank v. Bemis, 177 Mass, 95, 
58 NE 476; Rodliff.v. Dallinger, 141 
Mass. 1, 4 NE 805, 55 AmR 439. 


Mich.—Starr Piano Co. v. Morri- 
son, 159 Mich. 583, 124 NW _ 562; 
Huellmantel v. Tweddle, 150 Mich. 


$71, 114 NW _ 212; Schoolcraft _v. 
Simpson, 123 Mich. 215, 81 NW 1076. 
Minn.—Kiewel v. Tannel, 105 Minn. 
50, 54, 117 NW 231, 25 LRANS 1772 
{cit Cyc]; Armstrong v. Freimuth, 
78 Minn. 94, 80 NW 862; Baker Vv. 
Taylor, 54 Minn. 71, 55 NW 823; 
Greene vy. Dockendorf, 13 Minn. 70. 
N. J—Melick v. Liberty Trust Co., 
85 N. J. Ea. 29, 95 A 357;-Morris v. 
Jovee, 68 N. J. Eq. 549, 53 A 139. 
N. Y.—People’s Trust Co. v. Smith, 
215 N. Y. 488, 109 NE 561; Hentz v. 
Miller, 94 N. Y. 64; Buffalo Mar. 
Bank v. Fiske, 71 N. Y. 353: McNeil 
v. New York Tenth Nat. Bank, 46 
N: Y. 325, 7 AMR 341 [mod 55 Barb. 


59]; Kilmer v. Hutton, 131 App. Div. 
625, 116 NYS 127; Collins v. Ralli, 
20 Hun 246 [aff 85 N. Y. 637 mem]; 
Craig v. Marsh, 2 Daly 61; Craig v. 
Ward, 9 Johns. 197. 

Pa.—O’Connor v. Clark, 170 Pa. 
318, 32 A 1029, 29 LRA 607; Mann 
v. English, 7 Pa. Co. 637; Hildeburn 
v. Nathans, 1 Phila. 567;. Malone’s 
Est., 8 WklyNC 179. 

Tex.—Rowe v. Guderian, (Civ. A.) 
212 SW 960. 

Eng.—Meggy v. Imperial Discount 
Cor. B.D eine 

“Tt is not every parting -with the 
possession of chattels or the docu- 
mentary evidence of title that will 
enable the possessor to make good 
title to one who may purehase from 
him. So far as such a parting with 
the possession is necessary in the 
business of life, or authorized by the 
custom of trade, the owner of the 
goods will not be affected by a sale 
by the one having the custody and 
manual possession of the goods or 
the indicia and muniments of title.” 
Rocky Mountain Fuel Co. v. George 
N. Sparling Coal Co., 26 Colo. A. 260, 
265, 143 P 815. 

[a] The fact that he may happen 
to he a dealer in a class of goods 
with which he is intrusted does not 
affect the operation of the rule. Levi 
v. Booth, 58 Md. 305, 42 AmR 332. 

{[b] fllustrations—(1) The mere 
fact that a wagon and harness, etce., 
was placed in B’s possession, and he 
was permitted to use it in business, 
would not estop the owner from as- 
serting title although B’s name, as 
“distributor’ was on one of the 
wagons. W. J. Lemp Brewing Co. 
v. Mantz, 120 Md. 176, 87 A 814. 
(2) Where one merely ships goods 


to another, without passing the 
ownership, and such other places 
them in a warehouse, taking the 


warehouse receipt in his own name, 
the true owner is not estopped to 
claim them against one to whom 
such other pledges the warehouse re- 
ceipt. People’s Sav. Bank, ete., Co. 
v. Huttig Mfg. Co, 1 Ala. A. 394, 55 
$929. (3) A person merely by in- 
trusting his personalty to the cus- 
tody of a servant does not run the 
risk of losing his title thereto if the 
servant steals and disposes of it to 
another, and in such case the rule 
that whenever one of two innocent 
persons must suffer_by the act of a 
third he who has enabled such third 
person to oecasion the loss must sus- 
tain it has no application. Knox v. 
Eden Musee American Co., 148 N.Y. 
441, 42 NE 988, 51 AmSR 700, 81 
LRA 779 [rev 74 Hun 483, 26 NYS 
482]. (4) Where an attorney forges 
a facsimile of a bond, and transfers 
it and the original mortgage to a 
bona fide purchaser, and returns the 
original bond and a certified copy of 
the mortgage to his client, the mort- 
gagee, the latter is not estopped to 
foreclose’ the mortgage. Melick v. 
liberty, ‘Trusti.Co. 85. Ni wd. gsc, 
95° AY 357. (5) One who has no 
knowledge at the time of the trans- 
fer of the chattel that the party 
transferring it had it in his pos- 
session, and who did or said noth- 
ing that was calculated to induce the 


cae | 


[§ 181 


wrongdoer.® The owner must go 


farther, and do, or omit to do, some act of a na- 
ture such as to mislead persons as to the true pos- 
session of the title.?° 
or deceptive purpose in view, or implied from the 
special cireumstances of the case on the part of 
the true owner,?! or at least there must be some act 
or conduct on the part of the real owner whereby 
the party selling, or otherwise dealing with the 
property, issclothed with the apparent ownership 


There must be a fraudulent 


séll, and which the real owner will 
deny or question to the prejudice of 


transferee to believe that he was 
permitting the party making the 
transfer to deal with the property 
as his own, is not estopped to claim 
the property. McMahon vy. Welsh, 
182 Mo. A. 593, 112 SW 43. 

[c] An authorized but long con- 
tinued possession does not estop the 
owner from claiming title against a 
bona fide purchaser under an unau- 
thorized sale. Diebolt v. The Ches- 
ter Hair, 4,Fed. 571. ' 

[ad] Allowing furniture to remain 
in a house to be used (1) is not 
holding it out as the property of 
the occupant so as to estop the 
owner to claim title thereto as 
against a creditor of the occupant. 
Giannone vy. Fleetwood, 93 Ga. 491, 
21 SE 76. (2) The owner of the 
furniture in a barber shop does not, 
by merely allowing the same to stay 
there for use, hold it out as a basis 
for giving credit to thé occupants 
of the shop, whether they be con- 
ducting business on their own ac- 
count or for him. Giannone vy. Fleet- 
wood, supra. 

[e] Depositing a plant for stor- 
age for winter with a florist who 
raised and sold plants and received 
plants for care and storage does not 
raise any estoppel against the own- 
er as against one to whom.the plants 
have been improperly sold by the 
party with whom they have been 


plot Mann v. English, 7 Pa. Co. 
[f] Merely intrusting goods to 


another (1) without knowledge that 
they were tobe put on sale, will 
not raise an estoppel. Staples v. 
Bradbury, 8 Me. 181, 23 AmD 494. 
(2) But knowledge that they are to 
be put on sale and acquiescence in 
allowing them to be so exposed is 
equivalent to authority to sell them 
and will raise an equitable estoppel. 
Lewenberg v. Hayes, 91 Me. 104, 39 
A 469, 64 AmSR 215. See also Baker 
bat Taylor, 54 Minn. 71, 55 NW 

18. Rogers y. Dutton, 182 Mass. 
Heat 65 NE 56; and cases supra note 


19. Starr Piano Co. v. Morrison, 
159 Mich. 5838, 124 NW 562. 

20. Rocky Mountain Fuel Co. v. 
George N. Sparkling Coal Co., 26 
Colo. A. 260, 143 P 815. 

21. U. S.—Canadian Northern R. 
Co. v. Northern Mississippi R. Co., 
209 Fed. 758, 126 CCA 482. 

Ala.—Kelly v. Cook, 15 Ala. A. 
350, 73 S 220; People’s Sav. Bank, 
ete; Co. Vv. Huttios Mite i @o. et) Ata. 
A. 394, 55 S 929 [quot Cyc]. , 

Iowa.—Van Horn v. Overman, 175 
Iowa 421, 39 NW 679. 

Minn.—Kiewel v. Tanner, 105 Minn. 
50, 54, 117 NW 231, 25 LRANS 772 


[eit Cyc]. 
ages Y.—Craig v. Ward, 9 Johns. 
[a] Claim of ownership.—Before 


possession can constitute an estop- 
pel it must be accompanied with 
claim of ownership and the true 
owner must have allowed the pos- 
session to continue, knowing such 
possession and claim. Wan Horn v. 
OORT 75 Iowa 421, 39 NW 


—_ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-v. Lammert Furniture Co., 


-v. Busche, 


§§ 181-1831 


an innocent third party dealing on the faith of such 
- appearances ;** and the person alleging the estop- 
pel must have acted and parted with value upon thé 
faith of such apparent ownership or ‘authority so 
that he will be the loser if the appearances to which 
he trusted are not real.?* So the rule is subject to 
_the important limitation that an owner of personal 
property’ who permits another to appear as owner 
of it is not estopped to assert ownership as against 
judgment creditors of the latter, since a judgment 
-ereditor can never become an innocent purchaser 
of property sold under his writ of execution but 
takes only the title of his judgment debtor, and if 


the judgment debtor has no title, 


22. W.. J. Lemp Brewing Co. v.' 
Mantz, 1200 vMd. = Ti6,) (8%. A: (814; 
Melick v. Liberty Trust Co., 85 N. J. 
Eq. 29, 95 A 357; Morris v. Joyce, 


63 N. J. -Eq. 549, 53 A 139; People’s 


Trust Co. v. Smith, 215°N. Yso488, 


.109 NE 561; Hentz v. Miller, 94 N. Y. 


64; Barnard v. Campbell, 55 N. Y. 
456, 14 AmR 289; Collins v. Ralli, 20 
Hun 246 [aff 85 N. Y. 637 mem]; 
Craig v. Marsh, 2 Daly (N. Y.) 61; 
Johnson v. Credit Lyonnais, 3 C. P. 
D. 32; Pickering v. Busk, 15 East 
38, 104 Reprint 758. 


23. Ark.—Skillern v. Arkansas 


pyooler Mills 07 Arkon 2.918 SW: 
Cal.—Warren v. Connor, 47 P 48. 
Kan.—Grubel v. Busche, 75 Kan. 
.820, 91-P 78. 
Mass.—Orcutt v. Gast, 231 Mass. 


305, 306, 120 NE 855 [cit Cyc]. 


Mich.—Starr Piano Co. v. Morri- 
son, 159 Mich. 583, 124 NW 562. 

Mo.—Skinner, ete., Stationery Co. 
182 Mo. 
A. 549, 166 SW 1079; Smith vy. Dowl- 
ing, 85 Mo. A. 514, 

Nebr.—McGinley v. Brechtel, 4 
Nebr. (Unoff.) 552, 95 NW 32. 

N. Y.—Barnard v. Campbell, 55 
N. Y. 456, 14 AmR 289; McGoldrick 
v. Willits, 52 N. Y. 612; Canales v. 


‘Harl, 168 NYS 726. 


Pa.—In re Malone, 8 WklyNC 179. 


Tex.—Rowe v. Guderian, (Civ. A.) 
212 SW 960. 
Wis.—Albright vy. Albright, 151 


Wis. 610, 139 NW 413. 

[a] Thus (1) where it was agreed 
between plaintiff and D, his agent, 
that a horse in the hands of D be- 
longing to plaintiff should be placed 
in the possession of defendant who 
was to use it and who might buy it, 
the fact that plaintiff frequently saw 
defendant in the possession of the 
horse without questioning his pos- 


‘session did not estop him to claim 


title to the horse as against defend- 
ant. Hence defendant did not -pur- 
chase on the strength of what plain- 
tiff said or did after the sale, and 
was not prejudiced thereby. Grubel 
Up dane, SoU nmO bern ids 
(2) Owner of stamping press, who 
permitted successors in business to 
retain possession of and use it, was 
not estopped to set up ownership as 
against creditor of successor com- 
pany which did not secure credit 
on faith of possession of press. Or- 
cust v. Gast, 231 Mass. 305, 120 NE 
855. 

24. Hartford v. Stout, 102 Wash. 
DAL Sa, ey ll 682 
* 25. U. S.—Norris v, McCanna, 29 
Fed. 757; National: Feather Duster 
Ge. v. Hibbard, 9 Fed. 558, 11 Biss. 
76. 

Ark.—Brashears vy. Crews, 199 SW 
386. 

Cal.—Mills v. Jackson, 19 Cal. A. 
695, 127 P 655. 


Ida.—Boise Butcher Co. v. Anix- 
dale, 26 Ida. 488, 144 P 337. 
Jll.—Dewees v. Osborne, 178 Ill. 


39, 52 NE 942 [aff 78 Ill. A. 314]; 

Hockett v. Bailey, 86 Ill. 74. 
Ind.—Keefer v. Kiinsick, 144 Ind. 

46, 42 NE 447. 
Iowa.—Watt y. Mercer, 170 Iowa 
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[§ 183] C. 
Affected—a. 


he takes none.?4 


166, 150 NW 694. 

La.—Chase y. Hibernia Nat. Bank, 
44 La. Ann. 69, 10 S 379. 

Mo,—Leete v. State Bank, 115 Mo. 
184, 21 SW 788; McClain vy. Abshire, 
63 Mo. A. 333; Ingals v. Ferguson, 
59 Mo. A. 299; Cottrell v. Spiess, 23 
Mo. A. 35. 

Nebr.—Deck v. Smith, 12 Nebr. 389, 
11 NW 852. 

N. J.—Hamlen y. Bennett, 52 N. J. 


Bq. 70, 27 A 651. 
N. Y.—Sherman y. Elder, 1 Hilt. 
178, 476. 


Oh.—Rawson v. Bogen, 6 Oh. Dec. 
(Reprint) 1022, 9 AmLRec 553 [aff 
11 CinecLBul 136]. 

S. C.—Wilkins v. Baker, 77 S. C. 
244, 247, 57 SE 851 [cit Cyc]. 

Vt.—Locklin v. Davis, 71 Vt. 321, 
45 A 224. 

[a] Rule applied.—A wife, who 
claims to be the inventor of a pat- 
ent, who allows her husband to: deal 
with third parties as originator and 
inventor of the device, is estopped by 
her actions from claiming that she 
and not her husband was the inven- 
tor. National Feather Duster Co. 
v. Hibbard, 9 Fed. 558, 11 Biss. 76. 

[b] A wife who allows stock 
bought with her money to stand for 
several years in her husband’s name, 
in order to give him credit, is 
estopped to assert her ownership as 
against his creditors, Hamlen vy. 
Bennett, 52 N. J. Eq. 70, 27 A 651. 

[c] Rule was not applied, how- 
ever, in the case of mere passivity 
and silence on the part of the wife 
without any affirmative act, al- 
though she knew that the husband 
was dealing with her property as 
his own and obtaining credit upon 
the faith of his apparent ownership. 
UU. Sa Bank) v.,, Lee, 13 Pet,..CU.-S:) 
107s) LO: ted. Sai. 

26. Ind.—Kiefer v. Klinsick, 144 
Ind. 46, 42 NE 447. 

Iowa.—Watt v. Mercer, 170 lowa 
166, 150 NW 694. 

Nebr.—Deck v. Smith, 12 Nebr. 
389, 11 NW 852. 

Oh.—Rawson v. Bogen, 6 Oh. Dec. 
(Reprint) 1022, 9 AmLRec 553 [aff 
11 CineLBul 136]. 

Vt.—Cleveland v. Rand, 90 Vt. 223, 
97 A 989. 

fa] Thus where a creditor of a 
husband who had used his_ wife’s 
property had, at the time he ex- 
tended credit, no knowledge of the 
property the husband had in his pos- 
session or control, but relied on a 
statement by a bank official that the 
husband was a stockholder in a bank, 
which was true, and the husband 
did not make any claim of ownership 
in the property of the wife, the wife 
was not estopped to assert title to 
her property as against the creditor. 
Watt v. Mercer, 170 Iowa 166, 150 
NW 694. 

27. Jones v. Brandt, 59 Iowa 332, 
10 NW 854, 13 NW 310 (where the 
wife allowed the husband to invest 
her money in real estate, thereby 
enabling him to obtain credit, but 
such real estate was exhausted in 
prior debts of the husband, of which 
the creditors had knowledge when 
they gave the credit, it was held 


‘that the creditors were not preju- 


Pan Ss Papen ess 


‘LS 182] (bb) Apparent Title in Husband. A 
wife who knowingly permits her husband to deal 
with her personal property as his own will be es- 
topped to assert her ownership against persons who 
have dealt with the husband in reliance on his ap- 
parent ownership or authority.25 But it is of course 
essential that the party claiming the estoppel should 
have acted in reliance on the strength of the hus- 
band’s apparent ownership or authority,26 and was 
prejudiced by reason thereof.27 

Operation and Effect 2°—1. Persons 
To Whom Available. 
is some authority to the contrary,?® estoppels in 
pais are available in favor of privies.?® A person 


Although there 


diced by the wife’s conduct, and that 
she was not estopped thereby from 
asserting her ownership of the 
money). 

28. Mutuality see supra § 138. 

29. [a] In Louisiana titles by 
estoppel, not of record, have no ef- 
fect, except between the parties. 
BESWeS, v. Wright, 130 La. 491, 58 S 
60. 

30. U. S.—People’s Sav. Inst. v. 
Miles, 76 Fed., 252, 22 CCA 152. 

Ala.—Farley Nat. Bank v. Hender- 
son, 118 Ala. 441, 24 § 428. 

Ark.—Martin v. St. Louis, ete., R. 
Co., 55 Ark. 510, 19 SW 314. 

Cal.—Willey v. Crocker-Woolworth 
Nat. Bank, 141 Cal. 508, 75 P 106. 

Conn.—Townsend Say. Bank vy. 
Todd, 47 Conn, 190. 

Fla.—Huddleston v. 
Fla. 350, 74 S 414. 


Graham, 73 


Ga.—Murray v. Sells, 53 Ga. 257. 
iS peereele nd v. Isenbeck, 1 Ida. 
ogi Campbell vy. Goodall, 8 Ill. A. 

Ind.—Krathwohl v. Dawson, 140 


Ind. 1, 38 NE 467, 39 NE 496. 
Iowa.—Little v. Sturgis, 127 Iowa 


298, 103 NW 205. 
Ky.—Short v. Jackson, Ky. Dec. 
192, 


Md.—Eareckson y. Rogers, 112 Md. 
1605.75 -A: p13. 

Mich.—Ten Eyck vy. Pontiac, etce., 
R. Co.., 74 Mich. 226, 41 NW 905, 16 
AmSR 633, 3 LRA 378. 

Minn.—Irish-American Bank  v. 
Ludlum, 49 Minn. 344, 51 NW 1046. 

Miss.—Hamer y. Johnston, Sm. & 
M. Ch. 563. 

Mo.—Anderson v. McPike, 86 Mo. 
293. 

Mont.—Horsky v. McKennan, 53 
Mont. 50, 162 P 376. 

Nebr.—Galt v. Hildreth, 100 Nebr. 
422, 160 NW 870; Staats v. Wilson, 
76 Nebr. 204, 107 NW 230, 109 NW 
379, 124 AmSR 806. 

N. J.—Kuhl v. Jersey City, 23 N. 
J. Kq. 84. 

N 


. Y.—Masten y. Olcott, 101 N. 
Wi £52: 4, NE 274, 

Oh.—Toledo Second Nat. Bank v. 
Walbridge, 19 Oh. St. 419, 2 AmR 
408. 


Okl.—Simmons v. Chestnut-Gib- 
bons Grocery Co., 173 P 217; Condit 
v. Condit, 168 P 456, 458 [quot Cyc]. 

Or.—Doerstler v. First Nat. Bank, 
82 Or. 92, 161 P 386. 

Pa.—Griffitths v.. Sears, 112 Pa. 
523, 4 A 492, 

Tenn.—Horn vy. Nicholas, 139 Tenn. 
453, 201 SW 756, LRA1918E 157. 

Tex.—Pierce v. Texas Rice Dev. 
Co., (Civ. A.) 114 SW 857. 

Utah.—Hilton v. Sloan, 37 Utah 
359, 108 P 689. : 

Vt.—Pond v. Pond, 79 Vt. 352, 65 
A 97, 8 LRANS 212. : 

Wis.—Russell v. Andrae, 79 Wis. 
108, 48 NW 117, 84 Wis. 374, 54 NW 
792, 

See also supra §§ 104-108. E 

[a] Dlustrations —(1) A claimant 
seeking to establish a claim against 
a decedent was estopped from as- 
serting her claim as against a third 
person who had contracted for the 
estate of decedent consisting of per- 
sonalty. It was held that the exec- 
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in privity is entitled to the benefit of an estoppel 
because he comes in after the fact creating the es- | 
toppel by succession or representation to the origi- : 
However, estoppels operate 


nal title or interests.*+ 


utor of decedent, being in privity 
with the third person, was entitled 
to avail himself of the defense of 
estoppel. Pond vy. Pond, 79 Vt. 
OD25 ee OOe eA Dire agiats LRANS 212, 
(2) Where one loans money _ to 
a person having the legal title 
to land, and takes a mortgage 
on it as security, and the person in 
possession informs him at the time 
that he is only a tenant, when in fact 
he has an unrecorded bond for a deed 
to the land, neither the holder of 
such bond nor anyone claiming under 
him can set up a claim under it as 
against the mortgagee or a purchaser 
at a sale under the mortgage; and 
this is true as to the purchaser, 
though he has notice of the claim be- 
fore the sale. Aiiderson v. McPike, 
86 Mo. 293. 

{b] Grantor and  grantee.—(1) 
One purchasing land from another 
who was entitled to invoke an estop~ 
pel as against claimants thereto may 
himself rely on the estoppel. WBar- 
eckson vy. Rogers, 112 Md. 160, 75 A 
513; Pierce v. Texas Rice Dev. Co., 
52 Tex. Civ. A. 205, 114 SW 857; Hil- 
ton y. Sloan, 37 Utah 359, 383, 108 
P 689. (2) And this is so although 
he had knowledge of facts, when 
purchasing, which would have pre- 
vented his grantor from invoking 
the estoppel had the latter known the 
facts. Hilton v. Sloan, supra. “If 
this be not so, an estoppel would be 
of but little benefit to a purchaser of 
property, since he could not trans- 
fer it to another with the same 
rights that it is held by the pur- 
chaser. If,- therefore, the original 
purchaser may successfully ward off 
an attack on his property upon the 
ground of an _ equitable’ estoppel 
against a claimant, why may not 
the grantee of such owner defeat the 
claim upon the original estoppel the 
same as the original owner could 
have done? We confess that we can 
see no reasous why such a grantee 
does not stand in the shoes of his 
grantor.” (3) But no estoppel existed 
in favor of an assignee for benefit 
of creditors by reason of represen- 
tations made to him after the assign- 
ment had been made and accepted, 
none could arise in favor of his 


grantee, Falls City Lumber Co. v. 
Watkins, 53 Or. 212, 99 P 884. 
[e] Purchaser of mortgaged 


premises and his grantee.—By estop- 
pel a mortgagee of land precluded 
himself as against a purchaser of 
the land from asserting that cer- 
tain back interest evidenced by a 
note of the mortgagor was covered 
by the mortgage. The purchaser 
then conveyed the premises to his 
wife, subject to the mortgage. It 
was held that the wife, being in 
privity of estate with the purchaser, 
could assert that the estoppel oper- 
ated in her favor. Hareckson v. 
Rogers, 112 Md. 160, 75 A 513. 

[ad] A surety entitled by subroga- 
tion to the rights of the holder of a 
note may avail himself of an estop- 
pel which might’ have been pleaded 
by the holder. Campbell v. Goodall, 
8 PT MALE 2 6'GE 


[e] Assignee of holder of note,— 
Where the maker of a note is 
estopped, in favor of the holder 


thereof, to set up a defense thereto, 
the holder’s assignee is entitled to 
the benefit of that estoppel. Krath- 
wohl v. Dawson, 140 Ind. 1, 38 NE 
467, 39 NE 496. 

{f] An assignee of a note and ac- 
count has a right to rely on the state- 
ments made by the maker of the 
note and creditor of the account to 
the assignor as to his individual 
Ownership of the account, when in- 


— 
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formed by the assigror of such 
statements at the time of the trans- 
fer. Willey v. Crocker-Woolworth 
Nat. Bank, 141 Cal, 508, 75 P 106 [rev 
(A.) 72 P 832]. 

[gs] Transferee of bill.—Estoppel 
of acceptor to assert that the» ac- 
ceptance was for accommodation by 
suing on a note given him by the 
drawer for indemnity before the bill 
accepted fell due inures to the bene- 
fit of a transferee of the bill, he be- 
ing in privity with the drawer. Far- 


ley Nat. Bank y. Henderson, 118 Ala. | 


441, 24 § 428, 

[h] Subsequent assignees of mort- 
gage.—A declaration of no set-off by 
a mortgagor to an assignee of the 
mortgage operates as an estoppel, 
not only in favor of the assignee, 
but of subsequent assignees who re- 
lied upon the declaration. Griffiths 
Vee SCAeS elon ea. Dis kde Aum Qo. 

[i] Subsequent assignees of bond. 
—Where an obligor in a bond is 
estopped to plead the failure of a 
consideration as against the first 
assignee, the estoppel will extend 
to the second or any subsequent as- 
signee of the bond. Short v. Jack- 
son, Ky. Dec. 192. 


31. Masten v. Olcott, 101 Nas 
152, 4 NE 274. 
32. U. S.—People’s Sav. LNSt amie 


Miles, .46: Wed. 252522) CCA Sib 2s De 
la Vergne Refrigerating Mach. Co. Ve 
Featherstone, 49 Fed. 916 [rev on 
other grounds L471 U. Si) 209;5' 37  SCt 
283, 37 L. ed. 138]; Owens v. Balti- 
ae ClGs RaCOoe 35 Fed. 715, 1 LRA 

Ala.—Farley Nat. Bank v. Hender- 
son, 118 Ala, 441,-24 S 428; Sanders 
v. Robertson, 57 "Ala. 465; “Catterlin 
v. Hardy, 10 Ala, 511, 

Ark.—Martin v. St. Louis, etec., R. 
Co., 55 Ark. 510, 19 SW 314, 

Cal.—Figg v. Handley, 52 Cal. 244; 
Mahoney v. Van Winkle, 33 Cal. 448. 


Conn.—Townsend Sav. Bank Vv. 
Todd, 47 Conn. 190. 
Ga:—Murray v. Sells, 58 Ga. 257. 


Ill.—Union Nat. Bank Vv. Post, 65 
Ill. A, 369; Dinet v. Hilert, 9 nt. A. 
baa: Campbell vy. Goodall, 8 Ill, A. 

Ind.—Krathwohl v. Dawson, 140 
Ind. 1, 88 NE 467, 39 NE 496; Simp- 
son v. Pearson, 31 ind. “de 99 AmD 
577; Thompson y. Thompson, Sind: 
323, 68 AmD 688. 

Towa.—Shimanek v. Chicago, ete., 
R, Co., 178 Iowa 1187, 159 NW 237, 
152 NW 574, 161 NW 24, 

Ky.—Gaines v. Frankfort Deposit 
Bank, 39 SW 438, 19 Kyl 171; Short 
Vv. Jackson, Ky. Dec. 192. 

Mich,—Ten Eyck v. Pontiac, etc., 
R. Co., 74 Mich. 226, 41 NW 905, 16 
AmSR 633, cou dabua 378. 

Miss.—Hamer vy. Johnston, Sm, & 
M. Ch. 563. 

Mo.—Citizens’ Bank v. Burrus, 178 
Mo. 716, 77 SW 748; Anderson v. Mc- 
Pike, 86 Mo. 298; Glasgow v. Baker, 


712 Mo. 441 [rev ‘on other grounds 
85 Mo. 559]. 
Nebr.—Oliver v. Lansing, 59 Nebr. 


219, 80 NW 829; Omaha Vv. Gsanter, 
4 Nebr. (Unoft.)’ 52, 938 NW 407. 

N. Y.—Empire Mfg. Co. v. Moers, 
27 App. Diy, 464, 50 NYS 691; Vellum 
v. Demerle, 65 Hun 543, 20 NYS 516; 
Dudley v. Hawley, 40 Barb. 397 [aft 
OW ING ae Sal d Transer, A. 14, 100 
AmD 452]; New York, etc, “R. Go. v. 
Schuyler, 38 Barb. 534 [aff 84 N: Y. 
30]; Averill vy. Wilson, 4 Barb. 180; 
Reynolds v Lounsbury, 6 Hill 534. 

On LP oleae Second Nat. Bank v. 
Walbridge, 19 Oh. St. 419, 2° AmR 
408; Sohn v. Freiberg, 6 Oh. Dec. 
(Reprint) 1175, 11 AmLRece 736, 9 Cine 
LBul 290 [rev 8 Oh. Dec. (Reprint) 
674, 9 CincLBul 183]. 


‘[§ 183 


only between parties and their privies, either in 
blood, in estate, or in law.*? -A volunteer,** or stran- 
ger to the subject matter made the basis of a claim 
of estoppel ** cannot avail himself thereof. To con- 


Okl.—Williams y. Purcell, 45 Okl. 
489, 145 P 1151. i 

Or.—Doerstler v. First Nat. Bank, 
82: JOrig9 2. UCR 886% Merrell, 
Roseburg First Nat. Bank, 80 Or. 550, 
POT PP Sts: 


Pa.—Griffiths v. Sears, 112 Pa. 
r523, 4 A 492;.Cuttle v. Brockway, 32 
Pan 420. 

Tex.—Ft, Worth, -ete., R, Co. v. 


Southern Kansas R. Coz, (Civ, A Low 
SW 850; Taylor v. Tompkins, 1 Tex. 
A, Civ. Cas. § 1050. 

Vt.—Wright v. Hazen, 24 Vt. 143. 


Wis.—Russell v. Andrae, 79 Wis. 
108, 48 NW 117. 
Eng.—Lovett v. Lovett, [1898] 1 


Ch. 82. 

N. S.—Ross vy. Sutherland, 32 N. 
S. 243, 

33. Lovett v. Lovett, [1898] 14%Ch. 
82. See also Thompson v. Thomp- 
son, 9 Ind. 323, 68 AmD 638 (a dev- 
isee, although he takes aS a pur- 
chaser, is not a purchaser for value, 
who alone can claim the benefit of 
an estoppel). 

84. U. S—Owens v. Baltimore, 
ete), RCo. .85 Med. 715, 1) LRAT. 

Cal.—Bashore vy. Parker, 146 Cal. 
525, 80 P 707. 

Ga.—Equitable Loan, etc., Co. v. 
Lewman, 124 Ga. 190, 52 SE 599, 3 
LRANS 879; Harvey v. West, 87 Ga. 
553,/13' SE 693. 

Ill—Supreme Lodge K. & L. H. v. 
Benes, 135 Ill. A. 314 [aff 231 Ill. 134, 
83 NE 127, 121 AmSR 304, 14 LRANS 


540]. 
Iowa.—Little v. Sturgis, 127 Iowa 
298, 103 NW 205. 
Minn.—Irish-American Bank Mw. 


Ludlum, 49 Minn. 344, 51 NW 1046; 
Stevens v. Ludlum, 46 Minn, 160, 48 
NW 771, 24 AmSR 210, 138 LRA 270. 

Mo.—Hase v. Schotte, 109 Mo. A. 
458, 84 SW 1014. 

Mont.—Tatem v. Eglanol Min. Co., 
45 Mont. 367, 123 P 28. 

Nebr.—Oliver v. Lansing, 59 Nebr. 
219, 80 NW 829. 

N. Y.—Maguire v. Selden, 1 Cilv. 
A. 179, 8 NE 517; Empire Mfg. Co. 
v. Moers, 27 App., Div. 464, 50 NYS 
691; Jackson vy, Brinckerhoff, 3 Johns. 
Cas. 101. 

Oh.—Sohn y. Freiberg, 8 Oh. Dec. 
(Reprint) 674, 9 CincLBul 183 [rev 
6 Oh, Dec. (Reprint) L175, wld. Amida 


Rec 736]. 
Or.—Falls City Pieter Comm IW 
Watkins, 53 Or. 212, 99 P 884, 


Pa.—National Cash Register Co. v. 
Shurber, 41 Pa. Super. 187. 

[a] Rule applied.—(1) As only 
those to whom the representation is 
made or their privies can take ad- 
vantage of an estoppel by conduct, 


representation by a depositor in a 
bank to a national bank examiner 
eannot avail the bank which he was 
examining. Doerstler v. First Nat. 
Bank, 82 Or. 92, 161 P 386; Carlon vy. 
Roseburg First Nat, Bank, -80 Or. 
354, 157 P 809; Verrell v. First Nat. 
Bani=. 80° ‘Ors 550, 2 107 1 Sitomees (Ga) 
That one claiming ownership of land 
on which another asserts a lien may 
have agreed with the latter to pay off 
the debt is no reason for heiding that 
the claimant of the iand is estopped 
from setting up title thereto, and if 
the agreement is made with a person 
asserting a lien his remedy is on the 
contract, but if made with another 
the lienholder is a stranger to it, 
and is in no position to enforce the 
contract or urge it by way of aso 
pel. Equitable Loan, etc., Co. 

Lewman, 124 Ga. 190, 52 SE 599, 
3 LRANS 879. (3) A person is not 
estopped from claiming compensa- 
tion from the railroad for an injury 
resulting from a collision by having 
been previously compensated by the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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stitute an estoppel by conduct the representation re- 
lied on must have been made to the party by whom 
or through whom the estoppel is set up,®> with the 
purpose of influencing his conduct,?* or it must have 
been of such a nature and have been made under 
such circumstances that the party making it must 
be taken to have contemplated that it would be com- 
municated to, and acted upon by, the other party.>” 
However, when a representation is so general in its 
terms, or made under such circumstances, as to indi- 
eate that it was intended to reach and influence 


relief association of the railroad com- 
pany for the injury which he then 
untruthfully alleged was caused by 
malaria, jaundice, constipation, etc., 
as the railroad and the association 


‘are separate corporations; and, while 


the former guaranties all contracts 
of the latter, yet the association 
funds are sufficient to meet all lia- 
bilities likely to arise. Owens v. Bal- 
timore, etc., R. Co., 35 Fed. 715,1 LRA 
7d.. (4) The fact that one has caused 
property to be levied upon as the 
property of A does not estop him 
from denying A’s ownership, and 
from claiming the property to be his 
Own, in a controversy between him- 
self and a third party. Dinet vy. Hil- 
ert, 9 Ill. A. 644. (5) Where, in an 
action for the conversion of wheat, 
defendant claimed it under a sale by 
plaintiff’s son, the testimony*’of one 
to whom the son had mortgaged the 
wheat, to the effect that plaintiff 
stated that the wheat was the son’s, 
and that he had a right to mortgage 
or sell it did not create an estoppel 
in favor of defendant. Hase_ v. 
Schotte, 109 Mo. A. 458, 84 SW 1014. 
(6) One is not estopped to object to 
trespass by one railroad by reason of 
having allowed other railroads to do 
so: Davenport, ete, R., éte., Co. v. 
Johnson, 188 Ill. 472, 59 NE 497. 

[b] Where an action is brought 
by one for the use of another, plain- 
tiff cannot avail himself of an estop- 
pel in favor of such other. Chicago 
Union Nat. Bank y. Post, 55 Ill. A. 
369 [rev on other grounds 159 Ill. 
421, 42 NE 976}. 

[ec] Admissions against one’s title 
to land and in favor of the title of a 


third person will be no estoppel in be- 


half of one to whom they were not 
made, and who has merely heard of 
them, it not appearing that they 
were made for the purpose of being 
acted upon, or with any design or 
intention that they should be acted 
upon. Harvey v. West, 87 Ga, 553, 
13-SE 693. 

Representations to commercial 
agency see Mercantile Agencies [27 
Cye 475]. 

35. Conn.—Weidemann v. Spring- 
field Breweries Co., 78 Conn. 660, 63 
A 162; Kinney v. Whiton, 44 Conn. 
262, 26 AmR 462. 


Ind.—Brickley v. Edwards, 131 
Ind, 38, 30 NE 708. 
N. Y.—Mechanics’ Bank v. New 


Mork sete, Rh. Co,;, h3 IN Yin 09.9) [rev 
11 N. Y. Super. 480]; New York, etc., 
R. Co. v. Schuyler, 38 Barb. 534. 

Oh.—Sohn vy. Frieberg, 6 Oh. Dec. 
(Reprint) 1175, 11 AmLRec 736, 8 Oh. 
Dec. (Reprint) 755, 9 CincLBul 290 
[rev on other grounds 8 Oh. Dec. (Re- 
print) 674, 9 CincLBul 183]. 

Or.—Verrell v. Roseburg First Nat. 
Bank, 80 Or. 550, 157 P 813. 

“It seems to us to be an unsafe 
doctrine to adopt, that a person who 
gets at second hand a declaration 
not intended for the public and not 
intended for him, may act upon it as 
safely as the person to whom the 
declaration was addressed and for 
whom alone it was intended. Where 
the declaration was intended only 
for the person to whom it was ad- 
dressed the party making it has as- 
sumed no obligation to any. other 
person.”- Kinney v. Whiton, 44 Conn. 
262, 272, 26 AmR 462, 

‘36. Mechanics’ Bank vy. New York, 
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General. 


ete., R. Co., 13 N. Y..599; Falls City. 
Lumber Co, v. Watkins, 53 Or. 212, 
90 P 884. 

37. Ala.—Sanders v. Robertson, 57 
Ala. 465. 

Cal.—Moore y. Boyd, 74 Cal. 167, 
LSP) Gis i 

Conn.—Weidemann v. Springfield 
Breweries Co., 78 Conn. 60, 63 A 162; 


Townsend Say. Bank y. Todd, 47 
Conn. 190. 
Minn.—tIrish-American Bank wv 


Ludlum, 49 Minn. 344, 51 NW 1046. 

N. J.—Kuhl v. Jersey City, 23 N. 
J. Eq. 84. 

N. Y.—Flint vy. Bacon, 103 N. Y. 
642 mem; Waterford Bd. of Hduca- 
tion vy. Richfield Springs First Nat. 
Bank, 70 Hun 520, 24 NYS 392. 

Oh.—Morgan v. Spangler, 14 Oh. 
St. 102; Sohn y. Freiberg, 6 Oh. Dec. 
(Reprint) 1175, 11 AmLRec 736 [rev 
on other grounds 8 Oh. Dec. (Re- 
print) 674, 9 CincLBul 183]. 

Vt.—Durant v. Pratt, 55 Vt. 270. 

Iing.— Peek vy. Gurney, L. R. 6 H. 
L. 377, 7 ERC 527; Swift v. Winter- 
botham, L.-R. 8 Q. B. 244, 

[a] Thus a declaration to the 
holder by the accommodation maker 


‘of a note, on presentment to him for 


payment. that he would see about it 
in two or three days, and communi- 
cated by the holder to the purchaser 
after maturity, does not work’ an 
estoppel against the maker to deny 
his liability. Mayenborg vy. Haynes, 
DONE aYig 0 on 

[b] One obtaining knowledge of a 
private communication addressed to 
another party cannot claim to estop 
the person making the communica- 
tion by admissions therein contained. 
Muller v. Pondir, 6 Laus. 472 [aff 
55 N. Y. 325, 14 AmR 259]. 

[c] Strangers (1) casually hear- 
ing of such declarations cannot, by 
acting on them, preclude the party 
from showing the truth. Morgan v. 
Spangler, 14 Oh. St. 102. (2) Where 
a declaration is made to a person to 
influence his conduct, and aithough 
not confidential is not intended for 
others, a bystander, overhearing it 
and acting upon it, cannot set up an 
estoppel against the declarant. Kin- 
ney v. Whiton, 44 Conn, 262, 26 AmR 
462. But compare Alexander v. 
Beresford, 27 Miss. 747, 61 AmD 588, 
infra note 388 [b]. 

38. U. S.—Dickerson vy. Colgrove, 
100 U. S. 578; 25 L. ed. 618. 

Cal.—Mitchell v. Reed, 9 Cal. 204, 
70 AmD 647. 

Conn.—Kinney vy. Whiton, 44 Conn. 
262, 26 AmR 462. 

Mich.—Quirk v. Thomas, 6 Mich. 


Minn.—Pence y. Arbuckle, 22 Minn. 
if 


Miss.—Alexander v. Beresford, 27 
Miss. 747, 61 AmD 5388. ‘ 

Mont.—Tatem v. Eglanol Min. Co., 
45 Mont. 367, 123 P 28, 30 [cit Cyc]. 

N. Y.—Weyh v. Boylan, 85 N. Y. 
394, 39 AmR 669. 

Oh.—Sohn v. Freiberg, 6 Oh. Dec. 
(Reprint) 1175, 11 AmLRec 736 [rev 
on other grounds 8 Oh. Dec. (Re- 
print) 674, 9 CincLBul 183]. 

Pa.—MeMullen v. Wenner, 16 Serg. 
& R. 18, 16 AmD 543. 

[a]. Thus (1) the writer of a let- 
ter to one person is estopped to claim 
any interest in certain land as 
against a third person to whom the 
contents of the letter had been by his 
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third persons or the community at large, the estop- 
pel may be earried sufficiently far to protect every 
one who shall have innocently acted upon or been 
governed by it.°8 
repudiated a contract cannot claim that the other 
party to the contract is estopped from alleging that 
the contract had been abandoned.®® 

[§ 184] b. Against Whom Available—(1) In 
Estoppels in pais are available against 
parties and privies,*® and, it has been held, against 
any person responsible for a statement or represen- 


One who has himself expressly 


express authorization communicated. 
Dickerson v. Colgrove, 100 U. S. 578, 
25 L. ed. 618. (2) The maker of a 
note and mortgage was estopped to 
defend on the ground of usury 
against one who had purchased them, 
relying upon a certificate not ad- 
dressed to any particular person, or 
written in response to any special 
inquiry, but general in its terms, and 
addressed to no one, and containing 
the general statement that “It will 
be good and valid in the hands of 
an assignee,” the note and mortgage 
having been in fact assigned to the 
persons named in the statement, and 
by them to the parties who sought 
to enforce them. Weyh v. Boylan, 85 
N:. ¥: 394, 398,939" AmR (669: (3) 
If the assignee of a bond is induced 
to purchase it in consequence of rep- 
resentations made by the obligor that 
he has no defense and is willing to 
pay it, the obligor cannot set up 
against the assignee any equity of 
which he might have availed him- 
self against the obligee, even though 
such communications was not made 
directly to the assignee or to his 
agent, but was merely communicated 
to another in his presence and hear- 
ing. McMullen v. Wenner, 16 Serg. 
& R. (Pa.) 18, 16 AmD 5438. 

[b] Statements made to a witness 
in the presence of the purchaser in 
relation to property the vendor is 
about to sell are the same as if made 
to the purchaser himself. Alexan- 
der v. Beresford, 27 Miss. 747, 61 
AmD 538. But compare Kinney v. 
Whiton, 44 Conn. 262, 26 AmR 462, 
supra note 387 [c]. 


39. Oak Grove Home Tel. Co. v. 
Round Prairie Tel. Co. (Mo. A.) 209 
SW 552. 

40. U. S.—Boatmen’s Bank  v. 


Trower Bros. Co., 171 Fed. 964 [rev 
on other grounds 181 Fed. 804, 104 
CCA 314]; Continental Wire Eence 
Co. v. Pendergast. 126 Fed. 381; Kne- 
vals v. Florida Cent., ete., R. Co., 66 
Fed. 224, 13 CCA 410. 

Cal.—In re McKeag, 141 Cal. 403, 
74 P 1039, 99 AmSR 80; Filippini 
v. Trobock, 6 Cal. Unrep. Cas. 589, 62 
P 1066; Ramboz v. Stowell, 103 Cal. 
588, 87 P 519; Snodgrass v. Ricketts, 
13 Cal. 359. 

Colo.—Dawley v. Dawley, 60 Colo. 
Were abajo ven aah 

Conn.—Holmes vy. Brooks, 84 Conn. 
BD 80 Ae doles 


Fla.—Coogler v. Rogers, 25 Fla. 
S03 nl, Sasol 
Ga.—Thornton v. Ferguson, 133 


Ga. 825, 67 SE 97, 134 AmSR 226. 

Hawaii—Peck v. Steere, 23 Hawait 
550. 

Ill.— Richards v. Cline, 176 Ill. 431, 
52 NE 907; Ellsworth v. Ellsworth, 
140 Ill. 509, 30 NE 672. 

Ind.—Maxon v. Lane, 124 Ind. 592, 
24 NE 683; Mull v. Orme, 67 Ind. 95; 
Blakemore v. Taber, 22 Ind. 466; Fifer 
v. Rachels, 37 Ind. A. 275, 76 NE 186. 

Ky.—Wender Blue Gem Coal Co. v. 
Louisville Property Co., 137 Ky. 339, 
125 SW 732: Harris v. Walker, 115 
SW 220; Brown v. Dinwiddie, 68 SW 
421, 24 KyL 269; Stephens v. Ben- 
ton, 1 Duv. 112; Johnston v. Breck- 
enridge, 2 B. Mon. 301. 

La.—Jones v. Jones, 119 La. 677, 
44 § 429; Alexander vy. Bourdier, 43 
ta. Ann. 8218. S 876: Girault’ v. 
Zuntz, 15 La. Ann. 684; Mardis v. 
Mardis, 13 La. Ann. 236. 
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_tation, even though he may not be jointly interested 
-in the enterprise or transaction.4! A person in priv- 
ity is bound by an estoppel because he comes in 
after the fact creating the estoppel by succession 
or representation to tbe original title or interests.*? 
It has been held, however, that the rule applies only 
when subsequent parties represent the rights and 
estate of the party who created the estoppel and 
nothing more, and does not apply to a party who, 
in the process of transferring real estate, has ac- 
quired a better title than his predecessor had.** 

(2) Heirs and Personal Representa- 
An heir stands in privity with the ances- 
tor;## and an estoppel in pais enforceable against 
the ancestor is likewise enforceable against his 
However, the heirs are not bound by an 
estoppel against the ancestor where they do not 
And a forced heir is not 


[§ 185] 
tives. 


heirs.*® 


claim in the same right.*® 


Me.—Stinchfield  v. 52 
Me, 465, 83 AmD 524. 

Md.—Stallings v. Ruby, 27 Md. 149. 

Mass.—Francis v. Boston, etc., Mill 
Corp., ‘4. Pick, 365. 
. Mich.—Comstock  v. Smith, 26 
eee 306; Quirk vy. Thomas, 6 Mich. 
7 


Minn.—Deering v. Peterson, 175 
Minn. 118, 77 NW 568; Bausman v. 
Hads, 46 Minn. 148, 48 NW 769; Gill 
v. Russell, 23 Minn. 362. 

Miss.—Nashville First Nat. Bank 
v. Bennett, 71 S 167. 

Mo.—In re Bryan, 190 SW 581; Et- 
tenson v. Wabash R. Co., 248 Mo. 
395, 154 SW 785; Hubbard v. Slavens, 
218 Mo. 598, 117 SW 1104; Thistle 
v. Buford, 50 Mo. 278; Fairbanks- 
Morse Co. v. Coulson Stock Food Co., 
151 Mo. A. 260, 131 SW 894. 

Nebr.—May v. Mendota First Nat. 
Bank, 74 Nebr. 251, 104 NW 184; 
Grant v. Cropsey, 8 Nebr. 205. 

N. J.—Trout v. Lucas, 54 N. J. Eq. 
361, 35 A 153. 

N. M.—Smith v. Hill, 17 N. M. 415, 
428, 134 P 243 [cit Cyc]. 

N. Y.—Wilson vy. Parshall, 4 Silv. 
SUD Ot’ hes, 49) batt Zoe IN Sy. 
223, 29 NE 297]; Cowing v. Greene, 
45 Barb. 585; Parshall v. Lamoreaux, 
37 Barb. 189; Dunlap v. Gill, 23 Misc. 
418, 51 NYS 265. 

S. C—Wardlaw v. Rayford, 27 S. 
©... 178) 3iSH. 71. 

S. D—Ford v. Ford, 24 S. D. 644, 
124 NW 1108. 

Tex.—Grace v. Walker, 95 Tex. 39, 
64 SW 930, 65 SW 482 [mod (Civ. A.) 
61 SW 1103]; Portis v. Hill, 30 Tex. 
529, 98 AmD 481; Luter v. Rose, 20 
Tex. 639; Thomas v. Greer, 6 Tex. 
372; Moody v. Bonham, (Civ. A.) 178 
SW 1020. 

Eng.—In re South Hssex Hstuary 
Cos, der. Ii Bid... lbs. Ropents. Vv. 
Maddocks, 13 Sim. 549, 36 EngCh 549, 
60 Reprint 213. 

Austr.—Hutchinson  v. 
Austr. ;C. LR. 359. 

Ont.—Merchants Bank v. Monteith, 
10 Ont. Pr. 467. 

{a] The acts of an administrator 
may be set up by way of estoppel to 
bar a recovery by the estate which 
he represents. Thomas y. Greer, 6 
Tex. 372. 

[b] Attorneys holding moneys of 
their client are estopped toattack his 
title, or deny the right of his credi- 
tors to have it applied to the satis- 
faction of their debts, on any ground 


Emerson, 


Scott, 3 


not available to the client. Cow- 
ing v. Greene, 45 Barb. (N. Y.) 
585. 

fc] No unauthorized act of a 


trustee under a will in executing a 
mortgage on property purchased with 
trust funds can estop the beneficiary 
from maintaining an action to re- 
cover the same. Marx v. Clisby, 
126 Ala. 107, 28 S 388. See also 
Keate v. Phillips, 18 Ch. D. 560 
(where it is said that there is no 
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tor.*9 
[§ 186] (3) 
Assignees. The 


case in which a trustee, having made 
a fraudulent representation by which 
he was bound, or even a fraudulent 
eonveyance after his legal title was 
confirmed, he still being a trustee 
only, has thereby deprived the bene- 
ficiaries of their. property). 

Dazey v. Binkley, 285 Ill. 513, 


41. 
121 NE 165. 

42. Masten y. Olcott, 101 N. Y. 
152, 4 NE 274. 

43. Lyon v. Morgan, 143 N. Y 


505, 38 NE 960 [aff 64 Hun 111, 19 
NYS 201]. 

44. Ford v. Ford, 24 S. D. 644, 124 
NW 1108. 


45. U. S.—Interstate Banking, 
etc., Co. v. Brown, 235 Fed. 32, 148 
CCA 526. 


Ala.—-Goetter v. Norman, 107 Ala. 
485. 
Conn.—Holmes vy. Brooks, 84 Conn. 
Ga.—Thornton vy Ferguson, 
Ga. 825, 67 SE 97, 1384 AmSR 226. 
140 
Tll. 509, 30 NE 672. 
Ind.—Fifer v. Rachels, 387 Ind. A. 
Ky.—Spears v. Conley, 87 SW 1072, 
27 Kyl, 1169. 
Ann, 321, 8S 876. 
Minn.—Bausman y. Eads, 46 Minn. 
Mo.—Waters v. Hubbard, 117 SW 
1112; Hubbard v. Slavens, 218 Mo. 
Mo. 398, 11 SW 55 
S. C—McCormac y. Evans, 107 S. 
96 S. C. 83, 79 SE 798. 
S. D—Ford v. Ford, 24 S. D. 644, 
Tenn.—Foster v. Jeffers, 140 Tenn. 
446, 205 SW 122. 
30 Tex. 529, 
98 AmD 481; Moody vy. Bonham, (Civ. 
A.) 178 SW 1020. 
ant Valley Coal Co., 50 Utah 395, 168 
P 86. 
Soc. v. 
Crowther, [1915] 1 Ch. 214. 
{a] Rule applied.—Plaintiffs are 
of their father where he, for many 
years, acted as the agent of another 
for the rents of such land, and al- 
lowed the land to be sold under vari- 
title thereto. Alexander y. Bourdier, 
43 La. Ann. 321, 8 S 876. 
heard to allege the turpitude of the 
person under whom he claims, nor to 
would be estopped to assert. Jones 
vy. Jones, 119 La. 677, 44 S 429. 
question a foreclosure under a power 
apparently good by the record by his 


585, 19 S 56; Larkin v. Mead, 77 Ala. 
512, 80 A 7738. 
133 

Ill.—Elisworth v. Ellsworth, 
275, 76 NE 186. 

La.—Alexander y. Bourdier, 43 La. 
148, 48 NW 769, 24 AmSR 201. 
598, 117 SW 1104; Day v. Graham, 97 
Cc. 39, 92 SH 19: Huggins yv. Price, 
124 NW 1108. 

Tex.—Portis v._ Hill, 

Utah.—Ketchum Coal Co. vy. Pleas- 

Eng.—Gresham lL. Assur. 
estopped from claiming land as heirs 
party in collecting and accounting 
ous decrees without ever asserting 

[b] An ordinary heir cannot be 
assert a claim which such person 

{[c] An heir may be estopped to 
ancestor’s neglect to question it, al- 
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estopped by the acts or conduct of his ancestor.** 

Personal representatives. 
cedent would be estopped his personal representa- 
tives ordinarily will be estopped in the same man- 
ner and to the same extent.*® 
ever, that the executor of an insolvent person, who 
had owned goods attached as those of a firm, can 
claim them as belonging to the individual estate of 
the deceased, although deceased had held himself 
out as a member of the firm, and had represented 
that the goods belonged to the firm under such cir- 
cumstances as would have estopped him, if living, 
to assert the contrary, since the estoppel does not 
extend to his creditors, represented by the execu- 


In cases in which a de- 


It has been held, how- 


Grantees, Mortgagees, and Their 
general rule is that a grantee will 


not be estopped by any act, conduct, or declaration 


though the rights of bona fide pur- 
chasers have not intervened until 
after their ancestor’s death. Baus- 
man v. Eads, 46 Minn. 148, 48 NW 
769, 24 AmSR 201. 

{[d] Where one was estopped from 
relying on any infirmity in a patent 
to land, his heirs, on his death, were 
also estopped. Howard v. Straight 
creeks Coal Coa., 140 Ky. 700, 131 SW 

[e] Where the adjudicatee at a 
tax sale made no claim to the prop- 
erty, after his death his heir is as 
equally concluded as the adjudicatee. 
je re Lafferranderie, 114 La, 6, 37 S 

{f_] Even if a remainder was con- 
tingent the heirs of the remainder- 
men are estopped to deny the validity 
of the sale thereof made by their 
ancestors on account of the consid- 
eration received by such ancestors. 
Brown vy. Dinwiddie, 24 Ky. 269, 68 
SW 421. 

46. Welch v. Smith, (Ala.) 80 S 
375; Ratigan v. Ratigan, 181 Iowa 
860, 162 NW 580, 165 NW 8b. (that 
a father declared in application for 
bankruptcy that he had no interest in 
land could not estop his wife and 
children after his death from claim- 
ing that certain land was held in 


trust for them by their grand- 
father). 
{a] Administrator’s sale of land 


did not constitute an estoppel against 
heir to whom land had been conveyed 
by decedent by deed claimed to have 
described land by mistake, where no 
possession was ever taken by pur- 
chaser at such sale or his grantees. 
Welch vy. Smith, (Ala.) 80S 375. — 

47. Westmore v. Harz, 111 La, 305, 
35 S 578 (construing Acts [1884] p 
12, No: 5). 

48. Dawley v. Dawley, 60 Colo. 73, 
152 P 1171; Richards y. Cline, 176 
Ill. 431, 52 NE 907; Harris v. Walker, 
(Ky.) 115 SW .220; Comstock v. 
Smith, 26 Mich. 306; Quirk v: 
Thomas, 6 Mich. 76. 

[a] Walidity of note-—Where the 
maker of a note declared to an in- 
tending purchaser that the note was 
all right, promised to pay it when 
able to do so, and did not inform 
her of his liability as surety for the 
payee, and that he intended to plead 
the same as a set-off, his executors 
are estopped to plead such liability 
as a set-off to a recovery on the note. 
Bateis v. Walker, (Ky.) 115 SW 


{b] Delivery and acceptance of 
deed.—The estate of a deceased per- 
son is precluded by circumstances 
which have worked an_ estoppel 
against the decedent himself in his 
lifetime from denying the delivery 
and acceptance of a deed of convey- 


ane Comstock v. Smith, 26 Mich. 
49. Starr v. Estey, 69 N. H. 619, 
45 A 590. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of his grantor of which he has no notice,®° or which 
is Subsequent to his conveyance.*! And a fortiori 
a common grantee of several grantors is not affected 
by an estoppel existing against only one of his grant- 
ors.°? However, the general rule has no applica- 
tion in the case of a mere volunteer.®* 
been held that one acquiring a claim to ownership 
of land by a quitclaim deed would stand in the shoes 
of his grantor as to an equitable estoppel against 
the latter to assert title against parties in posses- 
And where a grantee at the date of his 
purchase knew of the existence of the facts which 
operate as a bar to the claim of his grantor to the 
land conveyed, this knowledge will likewise operate 
as a bar to an assertion of title by him to the prop- 
erty described in the deed;®* and this is the case 
where he has knowledge which would have put him 


sion.®4 


50. U. S.—Lyon y. Tonawanda, 98 
Fed. 361. 


a ee v. Ricketts, 13 Cal. 


.. Ga.—Coursey v. Coursey, 141 Ga. 
65, 80 SE 462; Thornton yv. Ferguson, 


133 Ga. 825, 67 SE 97, 184 AmSR 226. 


Ill.—Rutz vy. Kehr, 25 NE 957. 

La.—Brian vy. Bonvillain, 52 La. 
Ann, 1794, 28 S 261. 

Me.—Chase y. Cochran, 102 Me. 431, 
67 A 320. y 

Mass.—Atlanta Mills v. Mason, 120 
Mass. 244; Miller v. Washburn, 117 
Mass. 371. 

Mo.—Thistle vy. Buford, 50 Mo. 278. 

N. M.—Smith v. Hill, 17 N. M. 415, 
134 P 243. 

N. C.—Boyden vy. Clarke, 109 N. C. 
664, 14 SE 52. 

- S._C.—Spankman v. Jones, 81 S. 
€.453;°62 SE 870. : 

Tex.—Metcalfe vy. Faucher, (Civ. 
A.) 99 SW 1038. 

Utah.—Smith v. Oregon Short Line 
R. Co., 30 Utah 246, 84 P 108. 

Vt.—Hodges vy. Eddy, 41 Vt. 485, 
98 AmD 612. 

[a] In other words the rule is the 
privies of a grantor who is estopped 
are not estopped, if they are subse- 
quent purchasers for value, and have 
no notice that he is estopped. Rutz 
v. Kehn, 143 Ill. 558, 29 NE 553. 

{b] Dlustration.—Where a _ con- 
tract creating a water easement was 
of record, the possess of the grant- 
ee under such contract did not im- 
pose on a grantee of the servient 
estate the duty to extend his inquiry 
beyond the record; and hence he 
could not be estopped by a statement 
made by his grantor to plaintiff of 
which such grantee had no knowl- 
edge. Metcalfe v. Faucher, (Tex. 
Civ. A.) 99 SW 1038. 

[c] An estoppel to deny a trust 
created by deed will not operate 
against a subsequent grantee from 
the persons estopped, where he is a 
bona fide purchaser for value and 
without notice. Coursey v. Coursey, 
141 Ga. 65, 80 SE 462. 

{d] Representations causing ex- 
tension of credit.—An estoppel in 
pais, on account of representations 
made by a landowner which induced 
another to extend credit and accept 
a mortgage on the land from a third 
person, does not operate against a 
subsequent grantee of the owner who 
was a bona fide purchaser for value 
without notice, under Civ. Code 1895 
§ 2695, providing that conveyances of 
real estate made with intention to 
delay or defraud creditors shall be 
void as against creditors, where such 
intention is known to the party tak- 
ing, except as to bona fide purchasers 
for a valuable consideration without 
notice or ground of reasonable sus- 
picion, and § 3934, providing that a 
bona fide purchaser for value and 
without notice of an equity will not 
be interfered with by a court of 
equity. Thornton v. Ferguson, 133 
Ga. 825-67 SE 97, 134 AmSR 226. 

51. Ga.—Ashley v. Cook, 109 Ga. 
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of the facts.5¢ 


So it has 


an easement.®? 


assignee.°® 

[§ 187] (4) 
Capacity. The 
an assignee in 


653, 35 SE 89. 


Minn.—Stuart v. Lowry, 42 Minn. 
473, 44 NW 532. 
peat Y.—Campbell v. Hall, 16 N. Y. 


Or.—Mattis v. Hosmer, 87 Or. 523, 
62e Pie 632% 

Tex.—Davis v. Ragland, 42 Tex. 
Civ. A. 400, 98 SW 1099. 

[a] Effect of grantee’s failure to 
record, deed.—Although the grantor 
in a security deed, who is present at 
a sale under judicial process of the 
property therein embraced, and fails 
to object thereto, may be estopped 
from afterward calling in question 
the regularity or legality of the sale, 
this will not preclude the owners of 
the equity of redemption in the prop- 
erty from so doing, when their right 
to such equity arose out of a deed 
from such grantor antedating the se- 
curity deed, but becoming inferior 
thereto on account of a failure to 


record. Ashley v. Cook, 109 Ga. 653, 
35 SE 89. 
52. Welsh v. Taylor, 134 N. Y. 450, 


31 NE 896, 18 LRA 535 [rev 4 Silv. 
Sup. 340, 7 NYS 376]. 

53. See infra § 188. 

[a] Rule applied.—(1) Where the 
purchaser in an unrecorded deed, act- 
ing as attorney in fact for the ven- 
dor, procures a mortgage on the lat- 
ter’s property, and represents that 
the vendor is its owner, one succeed- 
ing to his interest as a mere volun- 
teer is equally estopped to set up 
title except in subordination to the 
mortgage. Filipini v. Trobock. 134 Cal. 
441, 62 P 1066, 66 P 587. (2) Although 
plaintiff’s grantor, without knowing 
what she was doing, but simply at 
the direction of her father, signed 
the deed to plaintiff, the considera- 
tion of which he paid, defendant be- 
ing a mere occupant of the land by 
permission of the father, is, like him, 
estopped to assert the invalidity of 
the deed and any title in the father. 
Sparkman v. Jones, 81 S. C. 453, 62 


SE 870. 
54. Shimanek v. Chicago, etc., R. 
Co., «(lowa) ) 152 “NW 574; Farr, v. 


Semmler, 24 S. D. 290, 128 NW 835; 
Fowler v. Will, 19 S. D, 131, 102 NW 
598, 117 AmSR 938, 8 AnnCas 1093. 
55. Cal.—Ions v. Harbison, 112 
Cal. 260, 44 P 572. 
Ga.—Meetze v. Potts, 6 Ga. A. 189, 
64 SH 672. 
Ill.—Peo. v. Seaman, 289 Ill. 611, 
88 NE 212. % 
Ind.—Mull v. Orme, 67 Ind. 95. 
Kan.—Comstock v. Robertson, 72 
Kan, 466% (83i-2B 1704. 

Ky.—Webb v. Hardaway, 121 SW 
669. 

Me.—Stinchfield v. Emerson, 52 Me. 
465. 

Miss.—Dickson vy. Sledge, 38 S 673. 

Mo.—Brown vy. Patterson, 224 Mo. 
639, 124 SW 1. 

N. Y.—Campbell v. Hall, 16 N. Y. 
57 


5. 
S. C.—Verdier v. Port Royal R. Co., 
L54Sh- C46 

Land 


Tenn.—Frankfort Co.jgeale 
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on inquiry, such as would have led to a knowledge 


_ Mortgagees. A mortgagor by his manner of deal- 
ing with the property cannot affect the mortgagee’s 
rights, and his acquiescence or consent cannot pre- 
vent the mortgagee from having removed an illegal 
obstruction on a street in which the mortgagee has 


It is held, however, that the as- 


signee of a mortgage stands in no better position 
than his assignor who has estopped himself from 
setting up the mortgage,®’ although for obvious rea- 
sons, acts or declarations of the assignor subsequent 
to the assignment cannot affect the rights of the 


Persons Acting in Representative 
receiver of an insolvent bank,®° or 
bankruptey,®! will be estopped by 


Hughett, 137 Tenn. 32, 191 SW 530. 
Tex.—Luter v. Rose, 20 Tex. 639. 
{a] Mlustrations.—(1) Where all 

of the proceedings for the levy of a 

drainage assessment were conducted 

in court over which L presided as 
county judge, he having purchased 
land against which benefits had been 
assessed frcm a commissioner of the 
district, who was estopped to urge 
want of jurisdiction to confirm the 
assessment, L and his executor were 
also estcpped to cbject. Peo. v. Sea- 
man, 4239 (Ill, 611, 881 NEP 22. © G2) 
Where, at the time city lots are pur- 
chased, a railroad has been built 
along abutting streets with the con- 
sent of the grantor, the purchaser 
will be estopped subsequently to ob- 
ject to the maintenance of the tracks 
along those streets. HEttenson v. Wa- 

bash R. Co., 248 Mo. 395, 154 SW 785. 

(3) A grantee taking a warranty deed 

with the understanding or agreement 

that there was a bona fide second 
mortgage upon the premises in addi- 
tion to a first mortgage, and that 
such encumbrances formed a part of 
the consideration, is estopped from 
questioning the validity of such sec- 

ond mortgage. Kramp vy. Kramp, 185 

Ill. A. 464. 

56. Comstock vy. Robertson, 72 
Kan. 465, 83 P 1104. 

57. People’s Nat. \Bank vy. Du- 
quesne Reduction Co., 226 Pa. 653, 
75 A: 1102; People’s Nat. Bank v. 
Liquid: Carbonic Co., 226 Pa. 503 
(the fact that a mortgagee per- 
mitted the mortgagor to lay out 
the land into lots and streets would 
not indicate that it acquiesced in or 
adopted the mortgagor’s action in al- 
lowing an illegal obstruction to be 
erected in one of the streets). 

58. Maxon v. Lane, 124 Ind, 592, 
24 NE 683. See also May v. Men- 
dota First Nat. Bank, 74 Nebr. 251, 
104 NW 184 (if an assignor of a 
mortgage given to secure a _ note, 
which is past due when assigned, is 
estopped from enforcing it against 


an innocent subsequent mortgagee 
for value, his assignee is also 
estopped). 

59. Rogers v. Lawrence, 79 Ga. 


185, 3 SE 559 (a declaration by the 
mortagee of a mule to a prospective 
purchaser from the mortgagor, to the 
effect that he had nothing against the 
mortgagor, ane that the matter had 
been settled, does not work an estop- 
pel upon a bona fide, assignee of the 
mortgage, who took the assignment 
prior to the making of the declara- 
tion, and paid value for it, to set up 
title under the mortgage against the 
purchaser who bought relying on the 
declaration). 

60. Nashville First Nat. Bank v. 
Bennett, 111 Miss. 26, 71 S 169 (the 
receiver of an insolvent bank which 
was estopped to claim under a first 
trust deed against a subsequent trust 
deed is likewise estopped). 

61. Wilson v. Parshall, 7 NYS 
479 (where land was conveyed un- 
der an agreement that the grantee 
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acts or representations of those with whom they are 
in privity where the latter would have been estopped 
And it has been held that estoppels affect 


thereby. 


parties to actions for the use of another.®? 
heretofore shown personal representatives are ordi- 
narily estopped by representations or conduct of 
decedent, if such representations or conduct would 
have created an estoppel against him;** yet it is a 
rule of general application that an act done in a 
representative capacity will not estop one in his 


should sell the land and pay any 
surplus, above a debt owed by the 
grantor to the grantee, to the former, 
neither the grantor nor his assignee 
in bankruptcy could question the 
regularity of a sale made under such 
authority, nor disaffirm the convey- 


ance). 

62. Peddicord v. Hill, 4 T. B. Mon. 
(Ky.) 370. 

63. See surra § 185. 

64. Ill—Brundage v. Knox, 279 


Till. 450, 170 NE 123; Rohn y. Rohn, 
98 Til, (Ay 509. 

La.—Simpson v. People’s Ice Mfg. 
Co., 44 La. Ann. 612, 10 S 814. - 

Me.—Vermeule v. Hover, 113 Me. 
C4 93 VAR 8T: 

N. Y.—Chapman vy. Gates, 54 N. 
Yen: 

Ont.—Kissock v. Jarvis, 9 U. C. C. 
P. 156; Barker v. Tabor, 5 U. C. Q. B. 
Of7S. S70: 

fa] Thus (1) a director of a cor- 
poration, conveying its realty by 
warranty deed, in the absence of ex- 
press personal engagement in the 
deed, does not estop himself to pur- 
chase the land at a foreclosure sale 
and set up title against the corpo- 
ration’s grantee. Vermeule v. Hover, 
113 Me. 74, 93 A 37. (2) In an action 
by the attorney-general to regain 
possession of land added to that. of 
a riparian owner by _ accretion, 
through the erection of piers on adja- 
eent land, the fact that the riparian 
owner was a member of the city 
council which constructed the pier 
did not deprive him of his rights as 
an ordinary riparian owner. Brund- 
age v. Knox, 279 Ill. 450, 117 NE 123. 

65. U. S.—Micon v. Lamar, 1 Fed. 
14, 17 Blatchf. 378 [rev on other 
grounds 112 U. S. 452, 5 SCt 221, 28 
L. ed. 751]. : 

Ga.—Jackson v. McCalla, 133 Ga. 
749, 66 SE 918. 

La.—De Poret v. Gusman, 30 La. 
Ann. 930. 

Mich.—Morton v. Preston, 18 Mich. 
60, 100 AmD 146; Cullen vy. O’Hare, 
4 Mich, 132. ; 

Miss.—Magee v. Gregg, 19 Miss. 70. 

Nebr.—Arlington State Bank v. 
Paulsen, 59 Nebr. 94, 80 NW 268, 57 
Nebr. 717, 78 NW. 308. . 

[a] Rule applied.—(1) A suit on 
eertain notes by plaintiff in her in- 
dividual capacity would not estop 
her as administratrix from suing to 
reform the notes, so as to make them 
her representative ca- 


payable in 
pacity. Jackson v. McCalla, 133 Ga. 
749, 66 SE 918. (2) Declarations 


made in an individual capacity will 
not estop a person from making dif- 
ferent declarations, when, acting un- 
der power of an attorney, she swears 
out an attachment. De Poret v. Gus- 
man, 30 La. Ann. 930. (3) Where an 
administrator was present at the sale 
of a slave belonging to his intestate, 
made by another person, and offered 
no objection to the sale, it was held 
that he was not estopped, in his 
fiduciary capacity, from recovering 
the slave ‘from the purchaser, al- 
though he might be estopped of his 


individual rights by such assent. 
Magee v. Gregg, 19 Miss. 70. 
66. Foster vy. Jeffers, 140 Tenn. 


446, 295 SW 122 (where a party con- 
tributes part of purchase money with 
which another party buys land, but 
permits the latter to take a deed in 
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[§ 18774] 


So as 


[§ 188] (6) 


(7) 


his own name with nothing to indi- 
cate that the land was impressed 
with any trust, an estoppel good 
against the latter is good against 
the former). 

67. See supra § 183. 

68. U. S—Judd v. New York, etc., 
R..Co., 117 Fed. 206, 54 CCA 238 [reh 
allowed 118 Fed. 826, 55 CCA 438 (aff 
128 Fed. 7, 62 CCA 515)]; American 
Coat Pad Co. v. Phcenix Pad Co., 113 
Fed. 629, 51 CCA 339; Illinois Trust, 
etc., Bank v. Doud, 105 Fed. 123, 44 
CCA 389, 52 LRA 481 [aff 89 Fed. 
235]; Lyon vy. Tonawanda, 98 Fed. 
361; Young v. Dunn, 10 Fed. 717, 4 
Woods 331. 

Ala.—Wilson v. Holt, 91 Ala. 204, 
8 S 794; Larkin v. Mead, 77 Ala. 485; 
Tennessee, etc., R. Co, v. East Ala- 
bama R. Co., 75 Ala. 516; 51 AmR 
475; Potts v. Coleman, 67 Ala. 221; 
McCravey v. Remson, 19 Ala. 430, 54 
aaa 194; Inge v. Murphy, 10 Ala. 

Ariz.cmFarmers’ Exch. v. Malody, 
18 Ariz. 43, 156 P 78. 

Cal.—Prey v. Stanley, 110 Cal. 423, 
42 P 908. 

Conn.—Billings’ App., 49 Conn. 456. 


[§ 189] 


Ga.—Murrelle v. Broughton, 142 
Ga. 41, 82 SE 456. 

Ill.—Davenport, etc., Bridge, etc., 
Co. v. Johnson, 188 Ill. 472, 59 NE 


497, 

lowa.—Coe College v. Cedar Rap- 
ids, 120 Iowa 541, 95 NW 267. 

Ky.—Darraby v. Watts, 21 SW 333. 

La.—Boyle v. West, 107 La. 347, 
31 S 794; Simpson v. People’s Ice 
Mfg. Co., 44 La. Ann, 612, 10 S 814; 
Seek EE v. Bouny, 42 La. Ann. 618, 7 

Mass.—De la Vergne Refrigerating 
Mach. Co. v. Hub Brewing Co., 175 
Mass, 419, 56 NE 584, 

Mich.—-Morton v. Preston, 18 Mich. 
60, 100 AmD 146. 

Minn.—Beede v. Pabody, 70 Minn. 
174, 72 NW 970. 

Mo.—Armor -v. Frey, 253 Mo. 447, 
161 SW 829, 

Mont.—Campbell v. Flannery, 32 
Mont, 119, 79 P 702, 80 P 240. 

Nebr.—Oberfelder v. Kavanaugh, 
29 Nebr. 427, 45 NW 471. 

N. J.—Hopler v. Cutler, (Ch.) 34 A 
746; In re Voorhees, 3 N. J. L. J. 212. 

N. Y.—Duryea v. Mackey, 151 N. Y. 
204, 45 NE 458; Myers: v. Cronk, 113 


N: . ¥. 608) (21 SNH, 9843, Union 
Dime Sav. Inst. v. Wilmot, 94 
N. Y. 221; 46 AmR 137;. Beers: v. 


Hendrickson, 45 N. Y. 665 [mod 29 
N. Y. Super. 54]; Berdan v. Sedgwick, 
44 N. Y. 626 [aff 40 Barb. 359]; Wood 
v. Seely, 32 N. Y. 105; Lewis v. 
Woodworth, 2 N. Y. 512, 51 AmD 319; 
Pillmore v. Walsworth, 166 App. Div. 
557, 152 NYS 3844; Coatsworth v. Le- 
high, Valley RiCo., 115 .AppeDiv., 1G 
100 NYS 504; Lord v. Seymour, 85 
App. Div. 617, 88 NYS 88 [aff 177 N. 
Y. 525 mem, 69 NE 1126 mem]; Lyon 
v. Morgan, 64 Hun 111, 19 NYS 201 
[aff 143 N. Y. 505, 38 NE 960]; Par- 
shall v. Lamoreaux, 37 Barb. 189; 
Outterson v. Fonda Lake Paper Co., 
20 NYS 980. 

N. C.—Fleming v. Barden, 126 N. 
C) 450, 86° SHA 78eAmSR= 61 yubs 
LRA 316; Maxwell v. Todd, 112 N. 
C, 67, 16 SHE9 26; 

Or,—F alls City Lumber Co. v. Wat- 
kins, 53 Or,.212, 99 P 884. 

Pa.—Pontius v. Walls, 197 Pa. 223, 


[§§ 187-189 


individual capacity,®°* and vice versa.® 

(5) Cestui Que Trust. An estoppel 
good against the holder of the legal title to land 
is good as against an undisclosed cestui que trust.°* 


Strangers. As heretofore shown a 


stranger to the subject matter made the basis of a 
claim of estoppel cannot avail himself thereof ;°* and 
by parity of reason an equitable estoppel is not op- 
erative against a stranger.°$ 


Creditors. 


47 A 208; Kline vy. McCandless, 139 
Pa. 223, 20 A 1045; Shearer v. Wood- 
burn, 10 Pa. 511; Guthrie v. Reck, 4 
Walk. 161; Silliman y. Whitmer, 11 
Pa. Super. 243. 

Philippine.—Alconaba v. Abinez, 11 
Philippine 152. ; 

S. C.—Croker v. Beaufort, 45 S. C. 
269, 22 SE 885; Giles v. Pratt, 23 S. 
Cy ...5 43) Brown vy.’ Wood, 27% (Sere: 
Eq. 155. 

Tex.—Snow v. Walker, 42 Tex. 154; 
Halbert v.i De Bode, 15 Tex. Civ. A. 
615, 40 SW 1011. 

Wis.—Heyl v. Goelz, 97 Wis. 327, 
72 NW 626. t 

[a] Rule applied.—(1) Represen- 
tatiuns by person desiring credit that 
he owned a piano in his house did 
not estop true owner, a roomer in 
the house, from claiming it as 
against creditor. Farmers’ Exch, v. 
Malody, 18 Ariz. 43, 156 P 78. (2) 
Where plaintiffs had an estate in re- 
mainder under the will of their 
grandfather, they were not estopped 
from claiming the remainder because 
their parents, who were the life 
tenants, sold the property and re- 
ceived the proceeds, for they did not 
take under the life tenants, but d.- 
rectly from the original owner. <Ar- 
mor v. Frey, 253 Mo. 447, 161 SW 
829. (3) Where defendant railroad 
company did not get its title from 
plaintiff's ancestor or grantors, and 
there was no evidence that the road 
was built without objection on the 
part of those who then owned the 
land in question, and plaintiff was 
an infant at the time the bridge in 
controversy was erected to cross a 
street, plaintiff was not estopped 
from questioning defendant’s right to 
eross such street. Coatsworth v. Le- 
high Valley R. Co., 115 App. Div. 7, 
100 NYS 504. (4) Although one in- 
duces another to become his surety 
by furnishing him an alleged state- 
ment in full of his indebtedness, from 
which he omits the debt due a cer- 
tain creditor, and denies its exist- 
ence, such omission and denial, being 
made in the creditor’s absence and 
without his authority, cannot oper- 
ate as an estoppel to his claiming his 
debt as against the claims of the 
surety. Kline v. McCandless, 139 Pa. 
223, 20 A 1045. 


In some jurisdictions 


[b] Acts of one assuming to be 
owner under a hostile title cannot 
estop the real owners. In re New 


York Cent., etc., R: Co., 90 .N. Yo 342, 
15 NYWklyDig 492 [mod 27 Hun 398, 
15 NYWklyDig 137]. 

[c] A stranger to a bill of sale 
may impeach it in a court of law, 
when his' rights are affected thereby, 
by the testimony of the party who 
executed it. People’s: Sav. Inst. v. 
Miles, 76 Fed. 252, 22 CCA 152. 

{d] The fact that one of two 
joint owners of stock is estopped 
lp-rom denying the validity of trans- 
fers thereof forged by him does not 
prevent the other from asserting the 
invalidity of the transfer. Barton v. 
eee Staffordshire R. Co., 38 Ch. D. 

8. 

[e] Unauthorized acts of a pre- 
decessor in office will not estop his 


successor when sued in his Official 
capacity. Mather v. Crawford, 36 
Barb. (N. Y.) 564. 


[f] An estoppel against a mem- 


ber of a firm by reason of an indi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the view prevails that an estoppel which is operative 
against a debtor is also operative against his cred- 


itors.®® 


The contrary view. In other jurisdictions the 


vidual transaction will not bind the 
firm of which he is a member. Hook 
v. Ayers, 80 Fed. 978, 26 CCA 287. 

[g] A stranger who performs acts 
in regard to land which, if done by 
the owner, would amount to a dedi- 
cation to public uses is not thereby 
estopped after acquiring title to such 
land from showing that the land has 
never been so dedicated. Bushnell v. 
Scott, 21 Wis. 451, 94 AmD 555. 

[fh] An agent who makes a false 
representation as to the title of his 
principal, upon the faith of which 
another is induced to act, is not a 
stranger to the transaction and 1s 
estopped to assert any title inconsist- 
ent with such representation to the 
prejudice of the person acting 
thereon. Crosby v. Meeks, 108 Ga. 
126, 33 SHE 913. 

69. Ala.—Goetter v. Norman, 107 
Ala, 585, 19 S 56; Taylor v. West Ala- 
bama Agricultural, ete., Assoc., 68 
Ala, 229. 

Ill—Thomas y. Citizens’ Horse R. 
Co., 104 Ill. 462. 

Iowa.—Bump v. Des Moines Ice, 
etc., Co.,°159 Iowa 246, 140 NW 416. 

Nebr.—Arlington State Bank v. 
Paulsen, 59 Nebr. 94, 80 NW 263, 57 


INeDre wind, + 9%. 1 INIW ¢- 73803.) Com-= 
pare Oberfelder v. Kavanaugh, 29 
Nebr. 427, 432, 45 NW 471 (hold- 


ing that the representations of a 
husband, which induced plaintiffs to 
sell goods on credit, that the busi- 
ness in which they were to be used 
belonged to his wife, will not estop 
other creditors in possession of the 
stock under attachments, who subse- 
quently, and without knowledge of 
such representations, sold goods to 
the husband, from showing that the 
business belonged to the husband as 
against plaintiffs claiming under a 
mortgage from the wife. Here it 
was said: “The question of estoppel 
is not involved in the case, but rather 
who was the real owner. That was 
for the jury to determine under 
proper instructions. If owned by 
the husband, then it was liable for 
his debts. On the other hand, if it 
was the’ separate property of the 
wife, it was conveyed by her mort- 
gage to the plaintiffs’). 

Wis.—Austin v. Buckman, 95 NW 
128. 

[a] Rule applied.—(1) Executors 
who attempt to transfer the entire 
estate in land to a third person, who 
executes a mortgage thereon, and use 
the proceeds for the benefit of the 
estate, are, as devisees, estopped from 
denying that the title passed by the 
conveyance or that the mortgage 1s 
valid. And in such case the estop- 
pel is binding upon the creditors of 
such devisees. Arlington State Bank 
v. Paulsen, 59 Nebr. 94, 80 NW 263, 
57 Nebr. 717, 78 NW 303. (2) Where 
the adult sons, on death of their 
father, assent for years to the ver- 
bal disposition by their father of his 
estate, consisting of land and per- 
sonalty, to his wife, and the minor 
sons, influenced by the assent of 
their elder brothers, also assent 
thereto on reaching majority, and the 
wife, relying on the assent of the 
children to the wish of her husband, 
retains possession, such assent being 
given when the sons were free from 
debt, the subsequent creditors of the 
sons cannot claim that such disposi- 
tion to the wife was ineffectual, and 
therefore a sale by such sons, on 
their becoming insolvent to repay 
joans made them by the wife from 
the property so received, was with- 
out consideration, as the sons would 
pe estopped to deny the validity of 
such verbal disposition by _ their 
father. Goetter v. Norman, 107 Ala. 
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585, 19 S 56. (3) Where an execu- 
tor and residuary devisee was es- 
topped to deny that pecuniary legatees 
were entitled to payment from the 
real estate devised, such estoppel is 
equally available as against a judg- 
ment creditor of such residuary de- 
visee. Austin v. Buckman, (Wis.) 
95 NW 128. (4) A guardian believed 
he was selling and conveying all of 
his ward’s interest in land, which 
was in fact a three-ninths interest, 
and the purchaser believed that he 
was purchasing all of such interest, 
and the order of sale was made on 
that theory, but by mistake the pro- 
ceedings stated the ward’s interest as 
only two ninths. The guardian and 
the mother, who owned the remain- 
ing interest in the land, set aside 
three ninths of the selling price for 
the ward’s use, which was loaned to 
the mother, and on the ward's arrival 
at majority he recognized the validity 
of the transaction, settled with his 
mother, and consented to the guar- 
dian’s discharge. It was held that 
the former ward’s trustee in bank- 
ruptcy could not, more than ten 
years after the sale, have the owner- 
ship of the one-ninth interest not 
purported to have been sold adjudged 
in himself for the ward’s creditors, 
the ward having ratified the sale 
after becoming of age, so as to estop 
himself from claiming that his entire 
interest was not sold, and the trus- 
tee occupying no better position. 
Bump v. Des Moines Ice., ete., Co., 
159 Iowa 246, 140 NW 416. (5) In 
ejectment plaintiff claimed under a 
judgment sale, and defendant under 
a mortgage sale, the mortgage be- 


ing of earlier date than the judg- 
ment, The property sold was 
that of a horse railway com- 


pany, and plaintiff relied upon a de- 
fective execution of the mortgage. 
The defects were formal only. It 
was held that they did not invalidate 
the mortgage, and that moreover, as 
plaintiff, standing in the place of the 
corporation, could only interpose such 
objections to the execution of the 
mortgage as the corporation itself 
could have interposed, and as the 
corporation had received the money 
for which the mortgage was given, 
defendant’s title could not be im- 
peached by plaintiff. Thomas v. Citi- 
zens’ Horse R. Co., 104 Ill. 462. 

[b] Estoppel by ratification of 
agent’s act binding on judgment 
creditor of principal.—A corporation 
having become estopped by its acts 
and conduct from denying the exe- 
cution of a mortgage by an agent, 
such estoppel is equally binding on a 
subsequent judgment creditor of the 
corporation, who, having purchased 
at a sheriff’s sale the lands conveyed 
by the mortgage, seeks to eject a 
purchaser under a power of sale con- 
tained in the mortgage. Taylor v. 
West Alabama Agricultural, etc., 
Assoc., 68 Ala. 229. 

[c] A Yeason assigned for this 
view is that “estoppels would be of 
slight practical value in the ad- 
ministration of justice, if they inter- 
posed no barriers to the creditors of 
the person estopped. Except in 
eases of fraudulent conveyances, the 
creditor can reach nothing more than 
his debtor’s right, title and interest 
in the property seized. The law can- 
not transfer to a purchaser at an 
execution or judicial sale a right in 
property which it does not recognize 
as belonging to the debtor.” Arling- 
ton State Bank v. Paulsen, 59 Nebr. 
94, 96, 80 NW 263. 

70. Ga.—Equitable Loan, etc., Co. 
v. Lewman, 124 Ga. 190, 52 SH 599, 
38 LRANS 879. 
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principles above stated have been repudiated and 
the rule seems to be laid down broadly that creditors 
are not bound by an estoppel against the debtor.7° 


Public Government and Public Of- 


La.—Coguenhem vy. Trosclair, 137 


La. 985, 69 SH 800, 
N. Ii—Starr y. Estey, 69 N. H; 
619, 45 A 590. 


Pa.—Ponteus v. Walls, 197 Pa. 223, 
47 A 203. 

Eng.—Richards v. Jenkins, 18 Q. B. 
D., 461. 

See also Remington Paper Co. y. 
O’Dougherty, 81 N. Y. 474 [mod 16 
Hun 594 (a judgment creditor, whose 
cause of action accrued and whose 
action was commenced before the in- 
curring of an obligation upon which 
a prior judgment was rendered 
against one who held the apparent 
title by a forged deed to lands in fact 
belonging to his judgment debtor is 
not estopped by any acts of his judg- 
ment debtor from attacking the va- 
lidity of the title acquired by such 
person under a sheriff's deed, issued 
upon an assignment of a certificate 
of sale under execution-upon such 
prior judgment, made after the 
period of redemption had _ expired. 
His right is not subordinate but 
paramount to the rights of the pur- 
chasers) ]. 

[a] Reasons for this view.—(1) 
“The general rule of estoppel is that 
only parties and their privies to the 
act or representation relied on to 
estop are affected by an estoppel in 
pais....%It can hardly be con- 
tended that any privity could exist 
between two creditors of a common 
debtor, each contending for priority 
of lien and preference in payment of 
his debt, where neither conspired. 
with the debtor to defraud the other.” 
Equitable Loan, etc., Co. v. Lewman, 
124 Ga. 190, 197, 52 SH 599, 3 LRA 
NS 879. (2) In Richards y. Johns- 
ton, 4 H. & N. 660, 663, 157 Reprint 
1000 Pollock, C. B., said: “A sheriff 
who comes to seize the goods of a 
debtor, armed with a writ of execu- 
tion in favour of a creditor, is not 
bound by estoppels which might have 
prevented the debtor himself from 
claiming the goods,” and Martin, B., 
said: “The fi. fa. directs the sheriff 
to seize the goods of the debt- 
or. The ‘sheriff is a stranger to 
the debtor, and the only ques- 
tion for him is—Are these goods 
the goods of the debtor or not? 
Therefore, on this rule, we must say 
that the sheriff and the execution 
creditor are not bound by the estop- 
pel which would affect the execution 
debtor.” 

[b], Rule applied and discussed.— 


-(1) Where the true owner of land 


attests a deed, the contents of which 
he knows, made by a person who has 
no title, estoppel from asserting his 
title against the grantee will not 
bind an existing creditor. Equitable 
Loan, ete, Co. v. Lewman, 124 Ga. 
190, 52) SH 599, 3 URANS, 879555 (2) 
Where a mortgagor permils property 
to be sold under foreclosure, he is 
estopped from thereafter ques- 
tioning collaterally the legality of 
the sale, but his creditors are not 
so estopped, and if preperty not cov- 
ered by the mortgage be sold under 
it, it does not pass as against credi- 
tors. Coquenhem y. Trosclair, 137 
La. 985, 989, 69 S 800 (“Considering 
that he stood by and made no ob- 
jection to said sale, it may well be 
that he would now be estopped from 
raising the question which the plain- 
tiff is now raising, as to whether the 
said things were not movables, and 
therefore not susceptible of being 
mortgaged, and, as a consequence, 
were not included in the said sale. 
But these reasons for estoppel 
would not apply to the plaintiff, a 
ereditor of Trosclair; and, as to such 
a creditor and all other third per- 
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ficers71—(a) General Rule Stated. 
been said that estoppels against the public are little 
favored,’? it seems to be conceded that the public 
may estop itself. by a valid constitutional legisla- 
tive enactment or ordinance,’* or by treaty ‘* pro- 
vided the elements of an estoppel are not lacking,’® 
subject to the limitations hereafter consid- 
ered,’® there is ample authority for the general rule 
that the rights of the public may be measured and 


and, 


sons, we prefer to adhere to the rule 
that at a sale made in foreclosure 
of a mortgage property not covered 
by the mortgage does not pass’). 
(3) An executor of an insolvent per- 
son, who had owned goods attached 
as those of a firm can claim them as 
belonging to the individual estate of 
the deceased, although deceased had 
held himself out as a member of the 
firm, and had represented that the 


goods belonged to the firm under: 


such circumstances as would have 
estopped him, if living, to assert the 
contrary, since the estoppel does not 
extend to his creditors, represented 
by the executor. Starr v. Estey, 69 
N. H. 619, 45 A 590. (4) Although 
statements by partners that certain 
real estate owned by them as tenants 
in common is partnership property 
will cstop them, it is not binding 
as between their individual and part- 
nership creditors. “The truth lies in 
the title, and to convert real estate 
into personal property a conveyance 
should be placed on record showing 
to all the world that the land was 
so held by the partners aid liable for 
partnership debts.” Pontius Wie 
Walls, 197 Pa. 223,226, 47 A 2038, (5) 
On an interpleader issue between the 
execution creditor and a claimant the 
facts were as follows: The claimant, 
having let the goods afterward taken 
in execution for hire, became bank- 
rupt. He did not inform the trustee 
in bankruptey that he owned these 
goods, and the hirer of the goods, be- 
ing unaware of the bankruptcy, con- 
tinued to pay the claimant money for 
the hire of them. The goods, while 
in the possession of the hirer, were 
taken in execution under a judgment 
against him. It was held, affirming 
the judgment of the queen’s bench 
division, that upon the above facts, 
assuming the execution debtor to be 
estopped from denying that the goods 
were the claimant’s, such estoppel 
did not bind the execution creditor, 
and the claimant had no title to the 
goods as against the execution credi- 
tor, who was therefore entitled to 
judgment on the issue. Richards v. 
Jenkins, 18 Q. B. D, 451 

71. Estoppel: 
As to constitutional questions see 

Constitutional Law §§ 190, 195. 
By deed see supra § 102. 
To exercise taxing power see Taxa- 

tion. [87 Cyc 726]. 
To forfeit bail see Bail § 316. 
To forfeit franchise see Corporations 


§ 3744, 

72. State v. Brewer, 64 Ala. 287; 
Et ae v. Clunie, 120 Cal. 29, 52 

[a] It is only in “exceptional 
cases” that an estoppel will be al- 
lowed. Sacramento v. Clunie, 120 
Cal. 29, 52 P 44; Foot v. Watonga, 
37 Okl. 43. 


Only where justice done see infra 
text and note 86. 
73. U. S.—Vidal v. Girard, 2 How. 
27, ele Tay Fed.4 205. 
64 Ala. 


Ala.—State v. 
287. 
Ga.—State v. Paxton, 119 Ga. 730, 
46 SE 872. 

Iowa.—Grant 18 
Iowa 179. 

Mass.—Com. v. Andre, 3 Pick. 224. 

N. H.—Enfield v. Permit, 5 N. H. 
280, 20 AmD 580. 

N. Y.—Whitehall Water Power Co. 
v. Atlantic, ete., Co., 160 App. Div. 


Brewer, 


v. Davenport, 


ESTOPPEL 
While it has 


States, a state, 


208, 145 NYS 567 [aff 221 N. Y. 42, 
116 NE 864]. 

Compare State v. Warner Valley 
Stock Co., 56 Or. 283, 106 P 780, 108 P 
861 (construing L. [1889] p 100 Sols 
L. [1899] p 162 § 20). 

“The state is not bound nor estop- 
ped from asserting her rights to her 
own property, unless it be done in 
her sovereign capacity by a legisla- 
tive enactment or resolution,” Alex- 
ander y. State, 56 Ga. 478, 486. 

[a] An express grant of a state 
may create an estoppel against it. 
State v. Brewer, 64 Ala. 287; Com. v. 
Andre, 3 Pick. (Mass.) 224. 


74. U. S. v. British Schooners, 5 
Alaska 11. 
[a] Great Britain and her Do- 


minion government, of which British 
Columbia is a part, are estopped 
from any claim of right to take fur- 
bearing animals in that part of Ber- 
ing Sea which is bounded by the lines 
set forth in the treaty of March, 
1867; her treaty with Russia of 1825 
having expired. UN. Sst ive British 
Schooners, 5 Alaska 11. 

75. McCracken y. San Francisco, 
16 Cal. 591; Peo. v. Maxon, 139 IU. 
306, 38 NE 1074, 16 LRA 178; White- 
hall Water Power Co. v. Atlantic, 
etc., Co., 160 App. Div. 208, 145 NYS 
567 [aff 221 N. Y. 42, 116 NE 864]; 
Missouri River Tel. Co. v. Mitchell, 
22 S. D. 191, 116 NW 67; Huron Wa- 
terworks Co. v. Huron, q Seb. '9, °62 
NW 975, 58 AmSR 817, 30 LRA 848, 
8 S. D. 169, 65 NW 816. 

[a] There is good authority, based 
upon sound reasoning, to support the 
doctrine that where the government 
has acted by legislative enactment, 
resolution, or grant, or otherwise 
than through the unauthorized or il- 
legal acts of its agents, and the par- 
ties dealing with the government 
have relied upon the same, and in 
good faith have so changed their re- 
lation to the subject matter thereof 
that it would be inequitable to de- 
clare such action or grant illegal, 
the government will be estopped. U. 
S. v. Williamette Valley, etc., Wagon- 
Road Co., 54 Fed. 807. 

{b] Ordinance not covering sub- 
ject matter—McCracken y. San 
Francisco, 16 Cal, 591. 

[c] Ordinance subsequently passed. 


—McCracken vy. San Francisco, 16 
Cal. 591. 
[ad] An ordinance which did not 


influence (1) the conduct of the per- 
son setting up the estoppel will not 
estop the municipal corporation by 
which it was passed. McCracken y. 
San Francisco, 16 Cal. 591. (2) 
Where a city passed an ordinance 
vacating certain streets under an 
agreement with certain railroad com- 
panies, but. the ordinance was there- 
after repealed before the railroad 
companies had acted thereon, or 
made material expenditures relying 
on such vacation, the city was not 
estopped from claiming the streets so 
vacated as a highway. Ashland v. 
Northern Pac. R. Co., 119 Wis. 204, 96 
NW 688. 

Presence of elements of estoppel 
see infra text and note 88. 

76. See infra §§ 193-198, 

77. See infra §§ U9L 192; 

“That a sovereign State may, un- 
der certain circumstances, like an in- 
dividual, be estopped, may be ad- 
mitted.” Whitehall Water Power Co. 
v. Atlantic, ete., Co., 160 App. Div. 


[§ 190 


adjudicated by the doctrine of estoppel and other 
principles and rules of law and equity," applicable 
to the like rights of individuals under similar ceir- 
cumstances,’® or, as sometimes stated, that an equi- 
table estoppel may be invoked against the United 


a municipal corporation, or other 


governmental agency or instrumentality in respect 
of acts done in its so-called proprietary or private 
capacity,’® as distinguished from its so-called gov- 


208, 211, 145 NYS 567 [aff 221 N. Y. 
42, 116 NE 864]. 

[a] Discussion and reasons for 
rule.—(1) “The great weight of au- 
thority, the stronger reasons and the 
settled rule upon this subject in the 
courts of the United States, is that 
».. when a sovereignty submits it- 
self to the jurisdiction of a.court of 
equity and prays its aid, its claims 
and rights are judicable by every 
other principle and rule of equity ap- 
plicable to the claims and rights of 
private parties under similar cir- 
cumstances.” lowa y. Carr, 191 Fed. 
2511-206 SAND VOCAN4AT TL C2) as 
difficult to find a reason why the 
state, though sovereign, should not 
submit her pretensions to those 
rules which have been established, as 
necessary and proper to determine 
and secure the rights of her citizens. 
The rule is founded upon the most 
pure morality; its authority is unt- 


versally acknowledged.” Com. v. 
Smith,~4 Pald- 121; 124,° 125: (3) 
“The government may not in con- 


science ask a court of equity to set 
on foot an inquiry that, under the 
circumstances of the case, would be 
an unfair or inequitable inquiry. The 
substantial considerations underlying 
the doctrine of estoppel apply to gov- 
ernment as well as to individuals.” 
U.S. v. Stinson, 125 Fed. 907, 910, 60 
CCA 615 [aff 1977S! 200], 25 sct 
426, 49 L. ed. 724. (4) To do other- 
wise would be inequitable. Utah 
Power, ‘ete.’ Cor v. “Us Si" 2305 red! 
328, 144 CCA 470; U. S. v. William- 
ette Valley, etc., Wagon-Road Co., 
54 Fed. 807. 

[b] Resolute good faith should 
characterize the conduct of the pub- 
lic in dealings with individuals, and 
there is no good reason in morals or 
in law that will exempt it from the 
doctrine of equitable estoppel. State 
v. Milk, 11 Fed. 389, 11 Biss, 197. 

78. See supra §§ 122— 139, 142-182; 
infra §§ 205-247. 

79. U. S.—South Carolina v. U. 
S2°1999 UL SS) 437%" 26"SCt? 140 [b0 iE. 
ed. 261, 4 AnnCas 737; Los Angeles 
Gas, etc... Co. v. Los Angeles, 241 
Fed. 912 [aff 251 U. S. 82, 40 SCt 76, 
64 L. ed. 88]; Wykes v. "Santa Cruz 
City Water Cé., 184 Fed. 752 [aff 202 
Fed. 357, 120 CCA 485], 

Ark.—Searcy v. Yarnell, 47 Ark. 
269, 1 SW 319. 

Ida State v. Twin Falls Salmon 
River Land, etc., Co., 30 Ida. 41, 166 
P 220, 

Ill.— Chicago v. Sexton, 115 Ill. 230, 

2 NE 2638; Chicago v. Norton Milling 
Co. 97 Tl. A. 651 [aff 196 Ill. 580, 63 
NE 1043]; Litchfield v. Litchfield Wa- 
ter Supply Co.; 9d) TMS An 6 472 

Ind.—Rissing v. Fort Wayne, 137 
Ind. 427, 37 NE 328. 

Kan. — Douglas County v. Law- 
rence, 102 Kan. 656, 171 P 610; Free- 
man vy. Chanute, 63 Kan. 573, 66 P 
647; State v. Topeka Water Co., 61 
Kan. 547, 60 P 37; State v. Hunter, 
38° Kan. 578, “17° P 177, o° But see 
Steckel v. Vancil, 92 Kan. 591, 141 P 
550 (where this distinction was not 
made). 

Mass.—Rossire y. Boston, 4 Allen 
57; Com. v. Andre, 3 Pick. 224. 

Mo.—State v. St. Louis Light, ete., 
Co., 246 Mo. 618, 152 SW 67 But see 
Heidelberg v. St. Francois County, 
100 Mo. 69, 12 SW 914 (where this 
distinction was not made). 


Nebr.—Philadelphia Mortg., etce., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ernmental or public capacity in the strict scope of 
which it cannot be estopped;*° and a failure to ob- 
serve this distinction ** or to recognize and point 
out the absence of one or more of the essential ele- 
ments of a perfect estoppel,’? may be the reason 
for decisions and dicta which apparently deny this 
applicability of the doctrine of equitable estoppel,’? 
especially as against a state or the United States,%# 
for in some cases, it seems, the doctrine is less lib- 
erally: applied against the United States or a state 
than it is against a municipal corporation.®® In 
some decisions it is stated that the doctrine of es- 


Co. v. Omaha, 63 Nebr. 280, 88 NW 
523, 93 AmSR 442, 

N. Y.—Curren vy. New York, 79 N. 
Y. 511 [rev 7 Daly 544]; Maxmilian 
Ope neha York, 62 N. Y. 160, 20 AmR 

Okl.—Foot vy. Walonga, 37 Okl. 43, 
HOSE: 59/7. 

Or.—Tone y. Tillamook City, 58 
Or. 382, 114 P 988; Esberg Cigar 
Co. v. Portland, 34 Or. 282, 55 P 961, 
75 AmSR 651, 438 LRA 435. 

Wash.—Seattle v. Stirrat, 55 Wash. 
560, 104 P 834; 24 LRANS 1275. 

Wis.—Chicago, etc., R. Co. v. Doug- 
las County, 134 Wis. 197, 114 NW 
511, 14 LRANS 1074. 

See also Victoria v. Victoria 
County, (Tex. Civ. A.) 94 SW 368 
[rev on other grounds 101 SW 190]. 

“A city, in the exercise of its 
quasi-private or corporate powers, is 
governed by the same rules and is 
liable to the same extent as private 
corporations.” Hubbell v. South 
puetingen, 64 Kan. 645, 648, 68 P 


80. See cases supra note 79. See 
also Douglas County v. Lawrence, 102 
Kan, 656, 171 P 610 (the rights and 
privileges conferred on a municipal 
corporation exclusively for the pub- 
lic benefit cannot ordinarily be lost 
by estoppel). 

“A distinction exists between the 
legislative powers of the Common 
Council and the exercise of their 
rights over property belonging to 
them, No act done by them in re- 
gard to their property can be set up 
to restrain them from acting in mat- 
ters which require legislation for the 
city interests, and no act done by 
them in the former capacity can de- 
prive them of the power of passing 
such laws as may be deemed neces- 
sary for the public good.” Per In- 
graham, J., In re Albany-St., 6 Abb 
Pr GNa VY) y2738;12 75. 

81. See supra text and note 79. 

82. Necessity for presence of all 
elements see infra text and note 88. 

83. Ala.—Webb v. Demopolis, 95 
Ala. 116, 13 S 289, 21 LRA 62 (dic- 
tum). é 

Ga.—State v. Paxson, 119 Ga. 730, 
46 SE 872. 

Kan.—Steckel v. Vancil, 92 Kan. 
591, 593, 141 P 550 [cit Cyc]. 

Minn.—State v. Lindberg, 120 Minn. 
147, 189 NW 286, 

Mo.—Heidelberg v. San _ Francois 
County, 100 Mo. 69, 76, 12 SW 914 
(‘The doctrine of estoppel does not 
apply to counties’’). 

Nw CiHStateviva Bevers; | 86°N.. C. 
588; Wallace v. Maxwell, 32 N. C. 
110, 51 AmD 380; Den v. Lunsford, 20 
N. C. 542, 

Oh.—State v. Lake Shore, etc, R. 
Co., 2 OhS&CP 300, 1 OhNP 292. 

Pa —Com!'i-v.’ Pittsburgh Forge, 


‘etc., Co., 2 Pearson 374. 


Ss. C.—Carolina Nat. Bank y. State, 
60 S. GC. 465, 38 SE 629, 85 AmSR 865. 

Tex.—Nueces County v. Gussett, 
(Civ. A.) 213 SW 725. 

Va.—Montague vy. Massey, 76 Va. 
307. 

W. Va.—Ralston v. Weston, 
Va. 544, 33 SE 326, 76 AmSR 

Can.—Reg. v. Black, 6 Can. 
236; Humphrey v. Reg., 2 Can. 
386. ¥ 

Ont.—Reg. v. Law Soc., 21 
Cr P3229, 


ESTOPPEL 


84. See cases supra note 83; and 
intra note 85, 

[a] The state can only be estopped 
from asserting her right to her own 
property by legislative enactment or 


resolution.’ State v. Paxson, 119 Ga. 
730, 46 SE 872. 
85. U. S—U. S. v. Williamette 


ve teys etc., Wagon-Road Co., 54 Fed. 


Ala.—State v. Brewer, 64 Ala. 287. 

Ill.—Peo. v. Brown, 67 Ill. 435. 

Oh.—State v. Lake Shore, etc., R. 
Co, 2 OhS&CP 300, 1 OhNP 292. 

Or.—Salem Impr. Co. v. McCourt, 
26 Or. 93, 41 P 1105. 

Pa.—Com, y. Pittsburgh, etc., Co., 
2 Pearson 374. 

Sieur ae eae v. Massey, 76 Va. 

86. U. S.—Simplot y. Chicago, etc., 
R. Co., 16 Fed. 350, 5 McCrary 158. 

Cal. Eureka v. McKay, 123 Cal. 
666, 56 P 439. 

Colo.—Arapahoe County v, Denver, 
30 Colo. 18, 69 P 586. 

Ill.—Shirk vy. Chicago, 195 Ill. 298, 
63 NE 1938; Itasca v. Schroeder, 182 
Ill. 192, 55 NE 50; Sullivan y. Tiche- 
nor, 179 Ill. 97, 53 NE 561; Jordan v. 
Chenoa, 166 Ill. 530, 47 NE 191; Chi- 
cago v. Sawyer, 166 Ill. 290, 46 NE 
759; Martel v. East St. Louis, 94 Ill. 
67; Chicago, ete., R. Co. v. Joliet, 
79 Ill. 25; Peoria v. Johnston, 56 Ill. 
45; Peo. v. Thompson, 209 Ill. A. 570; 
Meltzer v. Chicago, 152 Ill. A. 334. 

N. J.—Seabright v. New Jersey 
GentieRs Co. s13eNAo. (150625, 64 A: 
Lis Trenton, ete, Tract... Corp. my. 
Ewing Tp., 87 N. J. Eq. -397, 101 A 
1037. ; 

Okl.—Foot v. Watonga, 37 Okl. 43, 
130 P, 597. 

S. C.—Chafee y, Aiken, 57 S. C. 
507, 35 SE 800. 

Utah.—Wall v. Salt Lake City, 50 
Utah 593, 168 P 766. 

Wis.—Reuter v. Lawe, 94 Wis. 300, 
68 NW 955, 59 AmSR 892, 34 LRA 
733; Paine Lumber Co. v. Oshkosh, 
89 Wis. 449, 61 NW 1108. 

87. Sacramento v. Clunie, 120 Cal. 
29, 52 P 44; Peo. v. Thompson, 209 
Tll. A. 570; Cheek y. Aurora, 92 Ind. 
107; Witherspoon y. Meridan, 69 
Miss. 288, 13 S 843. 

88. U. S.—uU. S. v. Southern Ore- 
gon Co., 225 Fed. 560; Omaha Hlectric 
Light, etce., Co. v. Omaha, 172 Fed. 
494 [aff 179 Fed. 455, 102 CCA 601 
(app dism 230 U. S. 123, 38 SCt 974, 
57 L. ed. 1419)]; Cleveland v. Cleve- 
land, etc., R. Co. 93 Fed, 113 [rev 
on other grounds 147 Fed. 171, 17 
CCA 467]. 

Ark Little “Rock; Ri ete. .Co; iv. 
North Little Rock, 76 Ark. 48, 88 SW 
826, 1026. f 

Cal.,—United Land Assoc. v. Pacific 
Impr. Co., 139 Cal. 370, 62 P 1064, 72 
P 988 [aff 208 U. S. 614, 25 SCt 569, 
52 L. ed. 645]. 

Colo.—Arapahoe County v. Denver, 
30 Colo. 18, 69 P 586. 

Conn.—Blake Crusher Co. v. New 
Haven, 46 Conn. 473. 

Ill.— Russell v. Lincoln, 200 Mil. 
511, 65 NE 1088; Shirk v. Chicago, 195 
Jl. 298, 63 NH 193; Dekalb v. Luney, 
193 Ill. 185, 61 NE 1036; Sullivan v. 
Yichenor, 179 Ill. 97, 59 NE 561; De- 
ment v. Rokker, 126 Ill. 174, 19 NE 
33: Logan County v. Lincoln, 81 i. 
156; Tyler v. Bailey, 71 Ill. 34; Peo. 
v. Brown, 67 Ill. 435.) 


[21C.J.] 1187 


toppel in pais applies to the public only to the ex- 
tent that it leaves the courts to decide the question 
by all the circumstances of the case and to hold the 
public estoppel or not as right and justice may re- 
quire;®* and where this view prevails it depends 
largely on the particular facts and circumstances in 
each case whether the doctrine will be applied.%? 
Presence of necessary elements. 
course is the application of the doctrine of equitable 
estoppel justified unless all the essential elements of 
such an estoppel are present,®® as in the case of es- 


In no ease of 


Ind.—State v. Hauser, 63 Ind. 155; 
Baldwin y. Shill, 3 Ind. A. 291, 29 
NE 619. 

lowa.—Des Moines Park Comrs. vy. 
Taylor, 133 Iowa 453, 108 NW 927; 
Vorhes v. Ackley, 127 Iowa 658, 103 
NW 998; Lake City v. Fulkerson, 122 
Iowa 569, 98 NW 3876; Hull v. Cedar 
Rapids, 111 Iowa 466, 838 NW 28; 
Davenport y. Boyd, 109 Iowa 248, 80 
NW 314, 77 AmSR 536. 

Ky.—Uniontown y. Berry, 72 SW 
295, 24 KyL 2248. 

La.—New Orleans, etc., R. Co., v. 
New Orleans, 109 La. 194, 33 S 192. 

Me.—Gilpatrick v. Biddleford, 51 
Me. 182. 

Mich.—Daniels v. Long, 111 Mich. 
562, 69 NW 1112. 

Miss.—Meridan Water Works v. 
Meridian, 85 Miss. 515, 37 S 927. 

Mo.—Columbia y. Bright, 179 Mo. 
441, 79 SW 151; Dammann vy. St. 
Louis, 152 Mo. 186, 53 SW 932. 

Nebr.—State v. Ryan, 92 Nebr. 
636, 189 NW 235, AnnCas1914A 224; 
Lincoln v. McLaughlin, 79 Nebr. 74, 
112 NW 3638; Philadelphia Mortg., etc., 
Co. v. Omaha, 63 Nebr. 280, 88 NW 
523, 98 AmSR 442, 65 Nebr. 93, 90 
NW 1005, 57 LRA 150; State v. Bank 
of Commerce, 54 Nebr. 725, 75 NW 28. 

N. J.—American Dock, etc., Oo, v. 
ivines School Trustees, 35 N. J. Hq. 

N. Y.—Peo. v. Voorhies, 114 App. 
Div. 351, 99 NYS 918, 100 NYS 764 
[aff 187 N. Y. 5389 mem, 80 NE 1118 
mem]; Kennedy v. New York, 99 App. 
Div. 588, 91 NYS 252. 

R. I.—Dube vy. Peck, 22 R. I, 443, 


467, 48 A 477. ’ 
S. C.—Chafee v. Aiken, 57 S. C. 
507, 35 SE 800. 
S, D.—State vy. Coughran, 19 S. D. 


271, 103 NW 81. 

Tenn.—Burkett v. Athens, (Ch. A.) 
59 SW 667. 

Tex.—Palestine Water, etc., Co. v. 
Palestine, 91 Tex. 540, 44 SW 814, 
40 LRA 208; Cameron y. State, (Civ. 
A.) 67 SW 348 [rev on other grounds 
95 Tex. 545, 68 SW 508]. 

Wash.—Brace, etc. Mill Co. v. 
State, 49 Wash. 326, 95 P 278; Bard- 
sley v. Sternberg, 17 Wash, 243, 49 


P 499. 

Wis.—Ashland y. Northern Pac. R. 
Cox ALO Wisi? 204,596: (NW 683 siete 
Croix County v. Webster, 111 Wis. 
270, 87 NW 302; Gilbert v. Pier, 102 
Wis. 334, 78 NW 566. 

[a] Default or wrongful act of 
person invoking the estoppel will de- 
feat the application of the doctrine. 
Bump v. Butler County, 93 Fed. 290; 
Nelson v. New York, 131 N. Y.. 4, 
29 NE 814 (fraud in making con- 
tract). See also supra § 137. 

[b] Ignorance or mistake of the 
public agents or officers may operate 
to prevent the application of tne 


doctrine. Peo. v. Brown, 67 Ill. 435; 
State v. Hauser, 63 Ind. 155; Gil- 
bert v. Pier, 102 Wis. 334, 78 NW 


566, See also supra §§ 128, 129. 

{c] Lack of knowledge on the part 
of person claiming the estoppel, of 
the facts or fraud, etc., is necessary. 
Potter v. U. S., 122 Fed. 49, 58 CCA 
231; Russell v. Lincoln, 200 Ill. 511, 


65 NE 1088; Vorhes v. Ackley, 127 
Towa 658, 103 NW 998; Daniels v. 
Long, 111 Mich. 562, 69 NW 1112. 


See also supra §§ 130-133. ; 
[ad] Mere volunteer cannot invoke 
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toppels against individuals.®® 


Mere acquiescence, laches, lapse of time, or non- 
action on the part of the public or the public agents 
or officers does not ordinarily work an estoppel,°® 
but positive affirmative acts may not be necessary.°** 

Where statute of limitations inapplicable. 


ESTOPPEL 


[§ 190 


s tations do not run against the government or the 


Not- 


withstanding the general rule that statutes of limi- 


the doctrine. Meridian Water Works 
v. Meridian, 85 Miss. 515, 37 S 927. 
See also supra § 188. 

{e] Prejudice co person invoking 
(1) the estoppel is necessary. Mc- 
Cracken v. San Francisco, 16 Cal. 
591; Peo. v. Rhodes, 231 Ill. 270, 83 
NE 176; Peo. v. Voorhies, 114 App. 
Div. °351,°99 NYS 918 “[aff 187 N: Y. 
5389 mem, 80 NE 1118 mem]; Brook- 
haven Trustees v. Dyett Sand-Lime 
Brick Co., 75 Misc. 310, 185 NYS 165; 
Minersville Borough v. Schuylkill 
Electric R. Co., 205 Pa. 394, 54 A 
1050; Spring City v. Montgomery, 
ete., Electric R. Co., 35 Pa. Super. 
533; Chaffee v. Aiken, 57 S. C. 507, 
35 SE 800. (2) Where the attitude of 
state executive offcers is such as to 
efficiently influence a private corpora- 
tion in its failure to file with the sec- 
retary of state papers showing an in- 
crease of its capital stock, such cir- 
cumstances will not create an estop- 
pel in pais preventing the state from 
subsequently enforcing performance 
of such duty, where no new burden 
is thereby imposed on the corpora- 
tion, State v. Northern Pac. R. Co., 
157 Wis. 73, 147 NW 219. See also 
Supra § 136. 

{f] Inconsistent position in sub- 
sequent proceeding (1) may raise an 
estoppel. Neal Loan, 
Chastain, 121 Ga, 500, 
New Orleans, etc, R. Co 
Orleans, 109 La. 194, 33S 192 
fean v. York County, 20 Pa. Suen. 
573. See also infra §§ 232-237. (2) 
But not where the first action was 
dismissed without prejudice. Zuelly 
v. Casper, 37 Ind. A. 186, 76 NE 646. 
See also infra § 233. 

89. See pup §§ 122-139, 142-182; 
infra §§ 205-247. 

90. U. S.—Iowa v. Carr, 191 Fed. 
257, 112 CCA 477; Mobile v. Sullivan 
Timber Coz 7129 Fed. 298, 68 CCA 612; 
Cleveland v. Cleveland, etc., R. Co. 
93 Fed. 113 [rev on other grounds 147 
Fed. 171, 77 CCA 467]. 

Ala.—Harn v. Dadeville, 100 Ala. 


199, 14 S 9; Reed v. Birmingham, 
92 Ala. 339, 9 S 161; State v. Brewer, 
64 Ala. 287. 

Cal.—Peéo. v. Bass, 15 Cal. A. 62, 
113 P* 695: 

Ida.-—Lewiston v. Booth, 3 Ida. 


(Hasb.) 692, 34 P 809. 

Ill.—Sullivan v. Tichenor, 179 Ill. 
97, 59. NE 561; Logan County v. 
Lincoln, 81 Ill. 156. 

Towa-—Crawford v. Winterset, 172 
NW 640; Biglow v. Ritter, 131 Towa 
213, 108 NW 218; Waterloo v. Union 
Mill Co., 72 Iowa 437, 34 NW 197; 
Cain v. Chicago, etc., R. Co., 54 Iowa 
255, 3 NW 736, 6 NW 2Z68. 

Ky.—Guilfoyle v. Maysville, 129 
Ky. 532, 112 SW 666. 

La.—State v. Jahraus, 117 La. 286, 


41 S 575, 116 AmSR 208 
Mich.—Bangor Tp. v. Bay City 
Tract., ete., Co.,'147 Mich. 165, 110 


NW 490, 118 AmSR 546, 7 LRANS 
1187, 11 AnnCas 293; Fuller v. Grand 


Rapids, 105 Mich. 529, 63 NW 530; 
Wyman y. St. Johns, 100 Mich. 571, 
59 NW 241. 


Mo.—Columbia v. Bright, 179 Mo. 
441, 79 SW 151. 

N. J.—Morris, etc., R. Co. v. New- 
ark, 10 .N. J. Eq. 362. 

N. Y.—Mt. Morris v. Thomas, 158 
N.Y. '450, 53 NE 214: ‘Boyer v. 
Little Falls, 5 App. Div. 1, 38 NYS 
1114; Simis v. Brookfield, 13 Misc. 
569, 34 NYS 695. 

N. D.—Kennedy v. Fargo, 169 NW 
424; Goose River Bank v. Willow 
Lake School Tp., 1 N. D. 26, 44 NW 


1002, 26 AmSR 605. 

Oh.—Elster v. Springfield, 49 Oh. 
St. 82, 80 NE 274; Cincinnati v. Co- 
lumbia, ete., R. Co., 9 Oh. Dec. (Re- 
print) 782, 17° WklylBur (192: 

Okl.—Foot v. Watonga, 37 Okl. 43, 
130 P 597. 

Or.—Portland v. Miller, 72 Or. 
317, 143 P 1006; Oliver v. Synhorst, 
58° Or: 9582; 109 °P 762, 115 PRP’ 594; 
State v. Portland General Electric 
52° "Or. °502, ae IP 167223 999.88 iP 


Pa.—Com., Vv. ‘Alpupeer 1 Whart. 
469; Com. vy. McDonald, 16 Serg. & 
R. 390; Keystone State, etc., Tel. Co. 
y.. Ridley Park, 28 Pa. Super. 635; 
Philadelphia v. Friday, 6 Phila. 275. 

S. C.—Chafee y. Aiken, 57 S. C. 507, 
385 SE 800. 

Wash.—Anderson Steamboat Co. v. 
ae County, 84 Wash. 3875, 146 P 

Wis.—Chase v. Oshkosh, 81 Wis. 
313, 51 NW 560, 29 AmSR 898, 15 
LRA 553. 

See also supra § 141. 

[a] Thus a state does not estop 
itself by inaction from terminating 
a use of streets by a public service 
corporation which amounts to a nui- 


sance. Peo. v. Williams, 100 Misc. 
569, 166 NYS 560. 
[b] Acqguiescense in use of state 


land.—That individuals were permit- 
ted to occupy and use public land as 
their own for a long term of years 
did not estop the state from assert- 
ing title’to it, Steckel v. Vancil, 92 
Kan, 591, 141 P 550 

[c] Mere permissive use of coun- 
ty property cannot ripen into an es- 
toppel against the county. Anderson 
Steamboat Co. v. King County, 84 
Wash. 375, 146 P 855. 

[ad] Mere nonaction of corporate 
officers will not work an estoppel. 
Logan County vy. Linecvin, 81 Ill. 156. 

91. Chicago v. Union Stockyards, 
etc., Co., 164 Ill. 224, 45 NE 430, 35 
LRA 281. 

[a] On the contrary it may arise 
out of long acquiescence and such 
conduct and acts as amount to rati- 
fication, Chicago v. Union Stock- 
yards, etc., Co., 164 Ill. 224, 45 NE 
430, 35 LRA 281. 

Acquiescence in improvements see 
infra § 197. 

92. See Limitations of Actions [25 
Cyc 1006]. See also Adverse Posses- 
sion § 437 et seq. 

93. U. S—Columbus v. Union Pac. 
R. Co., 187 Fed. 869, 70 CCA 207: 

Colo.—Arapahoe County y, Denver, 
30 Colo. 18, 69 P 586. 

Ida.—Boise City v. Wilkinson, 16 

RirCo:, 


Ida. 150, 102 P 148. 

Ill.—Peo. v. Cleveland, etc., 
269 Ill. 555, 109 NE 1064; Chicago v. 
Illinois Steel Co., 229 Ill. 303, 82 NE 
286, 120 AmSR 258; Itasca v. Schroe- 
der, 182) 011, 92; 55 NE 50; Jordan v. 
Chenoa, 166 Ill, 530, S 
Gregsten v. Chicago, 145 Il. 451, 34 
NE 426, 36 AmSR 496; Chicago, etc., 
RCo, v. Peo: 91 TH. 251:"Gridley vy. 
Bloomington, 68 Ill. 47; Peo. v. Hm- 
barrass, 188 Ill, A. 56. 

Ind.—New Castle v. Lake Erie, etc., 
Riv€or, 165 Indy 18557 ANB) 516: 

Iowa.—Herrick vy. Moore, 169 NW 
741; Quinn v. Baage, 138 Iowa 426, 
114 NW 205. 

Md.—Baldwin v. Trimble, 85 Md. 
396, 37 A 176, 36 LRA 489. 

Mich.—Ludington Water-Supply Co. 
v. Ludington, 119 Mich. 480, 78 NW 
558; Big Rapids v. Comstock, 65 
Mich. 78, 31 NW 811. 

Miss.—Witherspoon v. Meridian, 69 


public,®? it has been frequently held that equity may 
prevent the operation of this rule by enforcing an 
equitable estoppel against the public;** and, indeed, 
in invoking the doctrine time may not materially af- 
fect the case,®* if, as is always necessary, the essen- 


‘ 


288, 13 S 843. 
e J.—Trenton, ete., Tract. Corp. v. 
Eine Tp., 87 \No iJ. Eq: (397, 101) AL 


N. Y.—Mt. Morris v. Thomas, 158 
N. Y. 450, 538 NE 214. \ 
Oh.—Cincinnati y. Covington, etc., 


Miss. 
N, 


Bridze™Co;. 720" Ohs (Civs "Gta 396.0510 
Oh, Cir. Dec. 792; Cincinnati. v..Co- 
lumbia, etc., St. R. Co., 9 Oh. Dec. 


(Reprint) 782, 17 CincLBul 192. 

Or.—Hart v. Independence, 84 Or. 
194, 164 P 719; Barton vy. Portland, 
t4. Or, 15, T7449 P1146: Portland vi 
Inman-Poulsen Lumber Co., 66 Or. 
86, 133 P 829, 46 LRANS 1211, Ann 
Cas1915B 400; Silverton vy. Brown, 
63 Or. 418, 128 P 45; , Oliver v. Syn- 
horst, 48 Or. 292, 86 376, 7 LRANS 
243; Schooling Vv. Harhapare 42 Or. 
494’ 71 P 605. 


Pa.—Bradford v. New Work ete, 


Tel.,. ete.,. :‘Co., 206 Pa. 582, 956) A “415 
Conestoga, ete., R. Co. v. Turnpike 
Road -Co., 151 Pa: . 543, 24 A~1092: 


S. C.—South Bound R. Co. v. Burn- 
ton, 67 S. C. 515, 46 SE 340; Chafee 
v. .Aikeny 5797S. GC. 507), 355 SH 78005 
Crocker v. Collins, 37 S: C. 32%)-15 
SE 951, 34 AmSR 752. 

Tenn.—rutnam County y. Smith 
County, 129 Tenn. 394, 164 SW 1147.: 

Tex.—Krause v. El Paso, 101 Tex. 
211,106 SW 121, 130° AmSR, (83a, 
14 LRANS 582; Sutor v. International, 
ete. Re Comb 9) Tex ICive ANC To mae 
SW 943. 

But compare Ralston v. Weston, 46 
W.:) Va. 544, 33 SE’ 326, 76° AmSR 
834. (where the rule was not consid- 
ered applicable). 

“Municipal corporations are not, as 
respects public rights, within stat- 
utes of limitation, but, the principle 
of an estoppel in pais is applicable 
in exceptional cases, empowering the 
court to decide the question, not on 
the mere lapse of time, but upon all 
the circumstances of the case, and to 
hold the public estopped or not, as 
right and justice may require.’ Tren- 
ton, etc., Tract. Corp. v. Ewing Tp., 
STON, Se Bat 397, 0100 KA AlOST. 

[a] Rule applied.—Acquiescence 
for twenty years in a transfer of 
railroad stock by a town to a com- 
pany which had agreed to lease and 
operate the road, where the arrange- 
ment was beneficial to the town, 
estops it from setting up that the 
transfer was unauthorized. Mt. Mor- 
ris v. Thomas, 158 N. Y. 450, 538 NE 
214 [aff 8 App. Div. 495, 40 NYS 709]. 

[b] In Tennessee the common-law 
period of prescription, twenty years, 
has been adopted as the period requi- 
site to an estoppel against a county 
by laches and acquiescence. Putnam 
County v. Smith County, 129 Tenn. 
394, 396, 397, 164 SW 1147, 1148 
(“In McMillan v. Hannah, 106 Tenn. 
689, 61 SW 1020, it was held that 
a complainant county would not be 
estopped by such quiescent course 
for a period of fourteen years: but 
a period of ‘about eighteen years’ 
was held sufficient to work such es- 
toppel in the case cited in Roane 
County v. Anderson County, 89 Tenn. 
258, 266, 14 SW 1079. It seems proper 
that, for the guidance of the profes- 
sion and future contestants, we 
should define the period requisite to 
an estoppel of the nature indicated, 
having application to such a case. 
We are of the opinion that the com- 
mon law period of prescription, twen- 
ty years, furnishes the best analogy, 
and that it would be a just stand- 
ard to adopt. This we do’’). 

94, Gregsten v. Chicago, 145 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 190-192] 


tial elements of an estoppel are present.% 

( While an individual may be 
estopped to invoke an estoppel against the publie,** 
it has been held that the doctrine of estoppel will 
not apply to a private individual where the publie 
interest is concerned,” and that one private indi- 
vidual cannot be given an advantage over another 
by claiming an estoppel against the public.° 

(b) Rule Applied to Federal and State 


Private individuals. 


[§ 191] 


ESTOPPEL 


Governments. Under and within the restrictions of 


451, 34 NE 426, 36 AmR 496; Bridges 
v. Grand View, 153 Iowa 402, 139 NW 
917. See also cases infra this and 
§§ 191-197, 218, 219, 

[a] The element of time may not 
figure in the matter. Bridges v. 
aes View, 158 Iowa 402, 139 NW 
eo See supra text and notes 88, 

96. Nome vy. Reéd, 1 Alaska 395. 

[a] Acceptance of benefits.—Nome 
v. Reed, 1 Alaska 395. 

Estoppel against individuals see 
supra § 184 et seq. 

Estoppel to deny validity of statute 
see Constitutional Law §§ 190, 191. 

97.) Reeve Brewster, 8.Us:C.-Cy P- 
208; Reg. v. Ewing, 21 U. C. Q. B. 
52 


3, 

[a] Public nuisance.—That a per- 
son has come to live within the scope 
of a nuisance after the same _ had 
been created will not estop him from 
complaining of it as a public nui- 

Reg. v. Brewster, 8 U. C. C. 


‘98. U.S. v. La Chappelle, 81 Fea. 
99. See supra § 190; infra §§ 192— 
7 


i.e S—Utahwrower, ete: .Co. Vv. 
U.. S., 280 Fed. 328, 144 CCA 470; 
Baynes vaws |S. 2L0>) Heda 2367 1b 
CCA 188; Iowa v. John A. Creighton 
Real Est., etc., Co., 191 Fed. 270, 112 
CCA 496; Iowa v. Carr, 191 Fed. 257, 
412 CCA 477; Walker v..U. S., 139 
Fed. 409 [aff 148 Fed. 1022 mem, 79 
CCA 392 mem]; U. S. v. Stinson, 125 
Fed. 907, 60 CCA 615 [aff 197 U.S. 
200, 25 SCt 426, 49 L. ed. 724]; U. S. 
v. Willamette Valley, ete, Wagon- 
Road Co., 54 Fed. 807; State v. Milk, 
11 Fed. 389, 11 Biss. 197; Gibbons v. 
Dae Sao? Cte Cl.» 416% 

Ark.—Wallace v. Hill, 135 Ark. 
353, 205 SW 699. 

Iowa.—State v. Livingston, 164 
Towa 31, 145 NW 91; Des Moines Bad. 
of Park Comrs. v. Taylor, 133 Iowa 
453, 108 NW 927; State v.. Des 
Moines, 96 Iowa 521, 65 NW 818, 59 
AmSR 381, 31 LRA 186. 

Ky.—Whipple v. Louisville School 
Bd., 7 Kyl 366, 13 ‘Ky. Op. 785; Com. 
v. Covington Nat. Bank, 7 Kyl 41, 
48, 18 Ky. Op. 536. P 

La.—State v. New Orleans City, 
ete., R. Co., 104 La. 685, 29 S 312; 
State v. Ober, 34 La. Ann. 359; State 
vy. Taylor, 28 La. Ann. 460. 

Mich.—State v. Flint, etc., R. Co., 
89 Mich. 481, 51 NW 103 [app dism 
L526 UES. 363; 914) SCt- 586, 38. ed. 
478]. 

Minn.—State v. Dakota_ County 
School Dist. No. 108, 85 Minn. 230, 

NW 751. 

Be han stato v. Ball, 90 Nebr. 307, 
133 NW 412; State v. Lincoln St. R. 
Co., 80 Nebr.) 333, 114 NW 422, 14 
LRANS 336. 

N. Y.—Whitehall Water Power Co. 
v. Atlantic, ete., Co., 160 App. Div. 
208, 145 NYS 567. 


Pa.—Com. v. Bala, ete., Turnpike 


‘Go., 158 Pa. 47, 25 A 1105; Com. v. 


Smith, 4 PaLJ 121. 

Wisi ChicagomeuctGias «Rk. Co. oN. 
Douglas County, 134 Wis. 197, 114 
Nw 511, 14 LRANS 1074. 

See also cases supra § 190. i 

In quo warranto proceeding see 
Constitutional Law § 202. 

To wxraise constitutional question 


see Constitutional Law § 195. 


2. See supra § 190. 


‘Harrison Constr. 


3. Estoppel: 

As to constitutionality of statute see 
Constitutional Law §§ 190, 194. 

eM pecepionce of benefits see infra 


To deny validity of bonds see Mu- 
nicipal Corporations [28 Cyc 1603 
et seq]. 

4 See supra § 190. 

5. See infra §§ 192-197. 

[a] Subject to important restric- 
tions and qualifications in its appli- 
cation the doctrine of equitable 
estoppel applies to public corpora- 


tions. Moore v. New Orleans, 32 La. 
Ann, 726. 

6. U. S—New York v. Sheffield, 4 

Wall. 189, 1 L. ed. 416; Ironton v. 

Co., s2h2 shed. y 353, 
129 CCA 29; Warner v. New Orleans, 
Sit Bed 829 319 CCA A288. Lilinois 
Trust, ete, Bank v. Arkansas City, 
76 Fed. 271, 22 CCA 171, 34 LRA 518; 
Cleveland vy. Cleveland, ete., R. Co., 
93 Fed. 113 [rev on other grounds 
147 Fed. 171, 77 CCA 467]; Simplot 
v. Chicago, ete., R. Co., 16 Fed. 350, 
5 McCrary 158. 

Alaska—Valdez v. Valdez Dock 
Co., 5 Alaska 399. 

Cal.—Oakland v. Oakland Water 
Front, Co., 162%Cal. 675, 124 BP 2515 
Los Angeles y. Cohn, 101 Cal. 373, 
35 P 1002. 

Colo.—Colorado Springs v. Colo- 
rado City, 42 Colo. 75, 94 P 816: 
Arapahoe County v. Denver, 30 Colo. 
13, 69 P 586; Denver vy. Girard, 21 
Colo. 447, 42 P 662. 

Conn.—Blake Crusher Co. v. New 
Haven, 46 Conn. 4738. 

DD CA—Cahill ve DiiCra10) Dr C409; 

Ida.—State v. Twin Falls-Salmon 
River Land, ete., Co., 30 Ida. 41, 166 
P 220; Robinson vy. Lemp, 29 Ida. 
661, 161 P 1024; Twin Falls v. Har- 
jan, 2 Tyeldas 769.0 1545P. 14:91:35 Boise 
City v. Wilkinson, 16 Ida. 150, 102 P 
148. 

Ill.—Remy v. Chicago, 268 Ill. 597, 
109 NE 679; Otis El. Co. v. Chicago, 
263 Ill. 419, 105 NE 338, 52 LRANS 
192; Peo. v. Union Gas, ete., Co., 254 
Ill. 895, 98 NE 768, AnnCasi1916B 
201; Chicago vy. Pittsburgh, ete, R. 
Con 244 I 2205: 9s NIE 422 ee 3 
AmSR 316; Chicago Sanitary Dist. v. 
Metropolitan West Side Hl. R. Co., 241 
Ill. 622, 89 NE 800; Peo. v. Wieboldt, 
233 Ill. 572, 84 NE 646 [aff 138 III. 
A. 200]; Chicago y. Illinois Steel Co., 
229 Ill. 303, 82 NE 286, 120 AmSR 
258; Peoria v. Central Nat. Bank, 224 
Ill. 48, 79 NE 296, 12 LRANS 687; 
Falter ‘v. Packard, 219 Ill. 356, 76 
NE 495; Peo. v. Rock Island, 215 Ill. 
488, 74 NE 437, 106 AmSR 179;, Win- 


netka v. Chicago, etc., R. Co., 204 IIl.. 


68 NE 407; Shirk v. Chicago, 
LOS eT 2985 63. UN Ba 19S sediea seas iV. 
Schroeder, 182 Ill. 192, 55 NE 50; 
Carlinville v. Castle, 177 Ill. 105, 52 
NE 383, 69 AmSR 212; Jordan vy. 
Chenoa, 166 Ill. 530, 47 NE 191: Chi- 
cago v. Sawyer, 166 Ill. 290, 46 NE 
759; Joliet v. Werner, 166 Ill. 34, 46 
NE 780; Lee v. Mound Station, 118 
Ill. 304, 8 NE 759; Martel v. East 
St. Louis, 94 Ill. 67; Logan County 
Vi LAInColie Sis wlll db6es Peoria vy 
Johnston, 56 Ill. 45; Peo. v. Thomp- 
son, 209 Ill. A. 570; Frederick v. 
Peoria, 203 Ill. A. 486; Holmes v. 
Chicago, 208 Ill. A. 445; Mattoon v. 
Elliott, 185 Ill. A. 78; Meltzer v. Chi- 
eago, 152 Ill. A. 334; Chicago v. Nor- 
ton Milling Co., 97 Ill. A. 651 [aff 
196 Ill. 580, 63 NE 1043]; Litchfield 


297, 
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the general rule °° a state or the federal government 
may be estopped by its acts or conduct or by the 
acts or conduct of its officers and agents,’ although 
as has been stated there are some decisions and 
dicta which are apparently to the contrary.” 

[§ 192] (c) Rule Applied to Municipal or Quasi 
Municipal Corporations.® 
above stated* and subject to the limitations here- 
after considered ® a municipal corporation,® a coun- 


Within the general rule 


v. Litchfield Water Supply Co., 95 
lil. A. 647; Evanston y. Clark, 77 Ill. 
A. 234. 

Ind.—Hamilton vy. State, 106 Ind. 
361, 7 NE 9; Brooks v. Riding, 46 
Ind. 15; New Castle vy. Hunt, 47 Ind. 
A. 249, 93 NE 173. 

Iowa.—Ottumwa R., ete., Co. v. 
Ottumwa, 173 NW 270; Bridges v. 
Grand View, 158 Iowa 402, 139 NW 
917; Sioux City v. Chicago, ete. R. 
Co., 129 Iowa 694, 106 NW 183, 113 
AmSR 501; Markham v. Anamosa, 
122 Iowa 689, 98 NW 498; Marion 
Water Co. y. Marion, 121 Iowa 306, 
96 NW 883; Weber v. Iowa City, 119 
lowa 633, 93 NW 637; Pettit v. Green 


County, 119 Iowa 352, 93 NW 381; 
Corey v. Ft. Dodge, 118 Iowa 742, 
92 NW 704; Blennerhassett v. For- 


rest City, 117 Iowa 680, 91 NW 1044; 
Davenport v. Boyd, 109 Iowa 248, 80 
NW 314, 77 AmSR 536; Uptagraff v. 
Smith, 106 Iowa 385, 76 NW 733; 
Simplot v. Dubuque, 49 Iowa 630. 

Kan.—Hubbell v. South Hutchin- 
son, 64 Kan. 645, 68 P 52; Troy v. 
Atehison;y ete: Ra,Co;, Ty Kanto: 
Leavenworth v. Laing, 6 Kan. 274. 

La.—New Orleans, ete, R. Co. v. 
New Orleans, 109 La. 194, 33 S 192; 
New Orleans v. Crescent City R. Co., 
41 La. Ann. 904, 6 S 719; Moore v. 
New Orleans, 32 La. Ann. 726; State 
v..Cockrem, 25 La. Ann. 356. 

Md.—Baldwin v. Trimble, 85 Md. 
396, 37 A 176, 36 LRA 489; Balti- 
more v. Frick, 82 Md. 77, 33 A 435. 

Mich.—Schliess y. Grand Rapids, 
131 Mich. 52, 90 NW 700; Ludington 
Water-Supply Co. vy. Ludington, 119 
Mich. 480, 78 NW 558; Big Rapids v. 
Comstock, 65 Mich. 78, 31 NW +811; 
Gregory v. Knight, 50 Mich. 61, 14 
NW 700; Ellsworth vy. Grand Rapids, 
27 Mich. 250. 

Miss.—Witherspoon y., Meridian, 
69 Miss. 288, 13 S 848. 

Mo.—St. Joseph v. St. Joseph Ter- 
minal R. Co., 268 Mo. 47, 186 SW 
1080; State v. Murphy, 134 Mo. 548, 
31 SW 784, 34 SW 51, 35 SW 1132, 
56 AmSR 515, 34 LRA 369; Union 
Depot Co. v. St. Louis, 76 Mo. 393 
[aff 8 Mo. A. 412]; Daly v. Carthage, 
143 Mo. A. 564, 128 SW 265. 

Mont.—Von Tobel vy. Lewistown, 
me 226, 108 P 910, 1837 AmSR 
733. 

N. H.—Amazeen v. Newcastle, 76 
N. H. 250, 81 A 1079; Gilbert vy. Man- 
chester, 55 N. H. 298. 

N. J.—Oliver v. Jersey City, 63 N. 
Jey deer 96, 42Ay 182 

N. Y.—Seymour vy. Salamanca, 137 
N. Y. 364, 383 NE 304, 50 NYSt 799; 
Curnen v. New York, 79 N. Y. 511 
[rev 7 Daly 544]; Sewell v. Cohoes, 
75 N. Y. 45, 31 AmR 418; Vermeule 
v. Corning. 186 App. ~Div. 206, 174 
NYS 220; Bath v. McBride, 163 App. 
Div. 714, 148 NYS 8386, 840; Kennedy 
v. New York, 99 App. Div. 588, 91 
NYS 252. 

Oh.—Lane v. Kennedy, 13 Oh. St. 


42; Cincinnati v. Covington, ete., 
Bridge 'Co.,°20,Oh, Cir... Ct, .3965 540 
Oh. Cir. Dec. 792. 

Okl.—Foot v. Watonga, 37 Okl. 


AS LOO soo. 

Or.—Hart v. Independence, 84 Or. 
194, 164 P 719; Portland v. Inman- 
Poulsen Lumber Co., 66 Or. 86, 133 
P 829, 46 LRANS- 1211, AnnCas1915B 
400; Oliver v. Synhorst, 48 Or. 292, 
86 P 376, 7 LRANS 243; Schooling v. 
Harrisburg, 42 Or. 494, 71 P 605. 

Pa. — Aspinwall-Delafield Co. v. 
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ty, borough, town, or township,’ or other quasi mu- 
nicipal corporation,® or municipal officers or agents 
as parts of the governmental instrumentality,? may 
be estopped by their acts, conduct, or contracts, in 
like manner and under similar circumstances as in 
the ease of estoppels against individuals. 
less to create such an estoppel it is of course essen- 
tial that all the elements necessary to create an es- 
toppel against an individual should be present,’° as 
for instance that the officers of the municipality 


Aspinwall Borough, 229 Pa. 1, 77 A 
1098; In re Melon St., 192 Pa. 331, 
43 A 1018; Ephrata Water Co. v 


Ephrata Borough, 16 Pa. Super. 484, 
18 LancLRevy 169. 

Ss. C.—South Bound R. Co. v. Bur- 
ton, 67 S. C. 515, 46 SE 340; Crocker 
v. Collins, 37 S. C. 334, 15 SE 951, 34 
AmSR 752. 

S. D.—Slagle v. Elk Point Inde- 
pendent Cons. School Dist. No. 3, 40 
S. D. 73, 166 NW 234; Missouri River 
Tel. Co. v. Mitchell, 22 S. D. 191, 116 
NW 67. ’ 

Tenn.—Putnam County v. Smith 
County, 129 Tenn. 394, 164 SW 1147. 

Tex.—Victoria v. Victoria County, 
103 Tex. 477, 128 SW 109, 129 SW 
593; Krause v. El Paso, 101 Tex. 211, 
106 SW 121, 130 AmSR 831, 14 
LRANS 582 [rev (Civ. A.) 101 SW 
828]; Colonial & U. S. Mortgage, Ltd., 
Co. v. Tubbs, (Civ. A.) 45 SW 623. 

Utah.—Wall v. Salt Lake City, 50 
Utah 593, 168 P 766. 

Wash.—Washington Water Power 
Co. v. Spokane, 89 Wash. 149, 154 P 
329; Phillips v. Olyinpia, 21 Wash. 
153, 57 P 347; Commercial Electric 
Light, ete., Co. v. Tacoma, 17 Wash. 
661, 50 P 592; Bardsley v. Sternberg, 
17 Wash. 243, 49 P 499 (recognizing 
rule). : 

W. Va.—Harrold v. Huntington, 
14 W. Va. 538, 541, 82 SE 476 [cit 
Cyc]. ‘ 

Wis.—Ashland vy. Chicago, ete. R. 
Co., 105 Wis. 398, 80 NW 1101; Reu- 
ter v. Lawe, 94 Wis. 300, 68 NW 955, 
59 AmSR 892, 34 LRA 733; Paine 
Lumber Co. v. Oshkosh, 89 Wis. 449, 
61 NW 1108; Goodrich v. Milwaukee, 
24 Wis. 422. See also Arnold v. 
Volkman, 123 Wis. 54, 101 NW 158. 

N. S.—In re Pictou R. Damages, 
13 N. S._ 448. 

Ont.—Ingersoll v. Chadwick, 19 U. 
CHO 3B. 286: 

“It is not an open question... 
that the conduct of a municipal cor- 
poration may be such that a change 
of its position will cause such in- 
justice to those who have relied 
upon such conduct as to warrant the 
court in preventing such change by 
an application of the doctrine of 
equitable estoppel in pais.” Reuter 
v. Lawe, 94 Wis. 300, 305, 68 NW 955, 
59 AmSR 892, 34 LRA 733. 

[a] Rule applied.—(1) Where a 
city acts every week on _ reports 
made by its agents present at the 
work done under the plans and 
specifications included in a building 
contract, and payments are made on 
the estimates, the city is estopped, 
after the completion of the work, .to 
refuse to pay the agreed price on 
the ground that the builder has not 
complied with the contract. Schliess 
v. Grand Rapids, 131 Mich. 52, 90 
NW 700. (2) Where, in an action 
on a centract for furnishing lights 
to a city, it did not appear that the 
city had ever complained that a fail- 
ure to furnish lights within certain 
hours was not within a provision of 
the contract permitting a rebate pro 
rata according to the time lights 
were not so furnished, the city was 
estopped to deny that there was a 
failure to perform. forfeiting recoy- 
ery under the contract. Kennedy v. 
New York, 99 App. Div. 588, 91 NYS 
252. (3) A declaration by a city 
that a grant by it to a grantee is 
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[§ 193] (d) 


Neverthe- 


binding, negatives, in the absence of 
reservations, the existence of any 
easements on the property, and 
estops the city from asserting any- 
thing in derogation of the grantee’s 
title. Oakland v. Oakland Water 
Front Co., 162 Cal. 675, 124 P 251. 
(4) So a city may be estopped to 
deny the validity of an ordinance 
which it has led others to believe 
was legally adopted. Peo. v. Maxon, 
139 Ill. 306, 38 NE 1074, 16 LRA 178; 
Missouri River. Tel. Co. v. Mitchell, 
22 S. D. 191, 116 NW 67. See also 
supra § 190 text and note 73. 

7 U. S.—Randolph County v. 
Pest, 93 U. S. 502, 23 L. ed. 957; Mar- 
shall County v. Schenck, 5 Wall. 772, 


18 L. ed. 556 [aff 21 EF. Cas. No. 
12,449, 1 Biss. 533]. 
Ark.—Sumpter vy. Buchanan, 128 


Ark. 498, 194 SW 27. 

Ga.—Neal Loan, ete., Co. v. Chas- 
tain, 121 Ga. 500, 49 SE 618. 

Ill—Piatt County v. Goodell, 97 
Ill. 84; Scown vy. Cook County, 199 
Ill. A. 351; Peo. v. Embarrass, 188 
Ill. A. 56; Mattoon -y. Elliott, 185 Ill. 
As "8. 

Iowa.—Slutts y. Dana, 109 NW 794. 

Ma.-—Palmer y. Jones, 188 Mo. 163, 
85 SW 1113. 

N. H.—Amazeen v. Newcastle, 76 

H. 250, 81 A 1079. 

N. Y.—Mt. Morris v. Thomas, 158 
N. Y. 450, 53 NE 214 [aff 8 App. Div. 
495, 40 NYS 709]. 

N. D.— McHenry County v. Brady, 
37 N. D. 59, 163 NW 540. 

Okl.—Trotter v. Wood, 52 Okl. 20, 
152 P 600. . 

Or.—Bayard v. Standard Oil Ca., 
38 Or. 438, 63 P 614; Grady vy. Dun- 
don, 30 Or. 333, 47°P 915. 

Pa.—Lafean y. York County, 20 
Pa. Super. 573. 

S. D.—Slagle v. Elk Point Inde- 
pendent Cons. School Dist. No. 3, 40 
S. D. 73, 166 NW 234. 

Tenn.—Putnam County v. Smith 
County, 129 Tenn. 394, 164 SW 1147; 
Roane County vy. Anderson County, 
89 Tenn. 259, 14 SW 1079. 

Tex.—Colonial, ete, Mortg. Co., 
Ltd. v. Tubbs, (Civ. A.) 45 SW 623. 

Wash.—Franklin County vy. Car- 
stens, 68 Wash. 176, 122 P 999. 

[a] Misrepresenting boundaries of 
lands.—Where land is purchased of 
a county under certain representa- 
tions as to the boundaries thereto, 
the county is estopped from after- 
ward claiming title to part of such 
land on the ground that the. survey 
and boundaries were wrong. Co- 
lonial, ete., Mfg. Co., Ltd. v. Tubbs, 
(Tex. Civ. A.) 45 SW 623. 

8. Whipple v. Louisville School 
Bd., 7: KyL 366, 18 Ky. Op. 785; Sla- 
gle v. Elk Point Independent School 
Dist. No. 3, 40 S. D. 73, 166 NW 234. 

9. See cases supra notes 6-8; and 
infra § 193. 

10. Bath v. McBride, 219 N. Y. 92, 
113 NE 789 [rev 163 App. Div. 714, 
148 NYS 836, 840]; and supra § 190. 
See Peo. vy. Thompson, 209 Ill. A. 
570 (considering elements essential 
to estoppels). Sée also supra §§ 122- 
139, 142-182; infra §§ 205-247. 

[a] Nuisance.—A city cannot be 
estopped to abate the conduct of a 
business which is determined to be 
a menace to pedestrians and a nui- 
sance to street traffic. Oriental Oil 
Co. v. San Antonio, (Tex. Civ. A.) 


N. 


"a 


~ [8§ 192-193 


should have knowledge of the falsity of the facts 
represented,!! and that the party claiming the es- 
toppel was misled by the acts #* and induced by such 
conduct to change his position to his injury.7* 


Acts of Officers or Agents. A mu- 


nicipal corporation as well as a private corpora- 
tion may be subject to an estoppel in pais from 
the words, acts, or conduct of its officers or agents 
as to its business affairs if acting within the scope 
of their authdrity,!® even if acting as de facto offi- 


208 SW 177. 

11. Biglow v. Ritter, 131 Iowa 
213, 108 NW 218; Bardsley v. Stern- 
berg, 17 Wash. 243, 49 P 499. 

[a] Against a county or township, 
there can be no estoppel where it 
had no knowledge of the circum- 
stances relied on to create an estop- 
pel. Biglow v. Ritter, 131 Iowa 213, 
108 NW 218. 

12. U. S—A#tna L. Ins. Co. v. 
Lyon County, 44 Fed. 329 [aff 159 
U. S. 245 mem, 15 SCt 1037 mem, 40 
L. ed. 144 mem]. 

Conn.—Blake Crusher Co. vy. New 
Haven, 46 Conn. 473. 

128 


Md.—Timanus  y. 
Md. 105, 96 A 1030. 

N. Y.—Weston v. Syracuse, 158 N. 
Y. 274, 53 NE 12, 70 AmSR 472, 43 


Baltimore, 


isey 678 [rev 82 Hun 67, 31 NYS 
Wash.—Gustaveson v. Dwyer, 83 


Wash. 303, 145 P 458, 78 Wash. 336, 
Loo. bers. 

13. Cal—McCracken y. San Fran- 
cisco, 16 Cal. 591. 

Colo.—Arapahoe County vy. Denver, 
30 Colo. 13, 68 P 586. 

Conn.—Blake Crusher Co. v. New 
Haven, 46 Conn. 473. 

Ill. Peo. v. Rhodes, 231 Ill. 270, 
83 NE 176; Russell v. Lincoln, 200 
Ill. 511, 65 NE 1088; Shirk v. Chi- 
cago, 195 Ill. 298, 63 NE 193; DeKalb 
v.. Luney, 193 Ill. 185, 61 NE 1036; 
Chicago v. Sawyer, 166 Ill. 290, 46 
NE 759;,Joliet v. Werner, 166 Ill. 34, 
46 NE 780; Lee v. Mound Station, 
118 Ill. 304, 8 NE 759. 

La.—St. Mary’s Parish Police Jury 
v. Morgan City, 82 S 870. 

Md.—Timanus v. Baltimore, 128 
Ma. 105, 96 A 1030. 

N. Y.—Peo. v. Voorhies, 114 App. 
Div. 351, 99 NYS 918 [reh den 100 
NYS 764, and aff 187 N. Y. 539 mem, 
80 NIX 1118 mem]. 

Tex.—Choice yv. Dallas, (Civ. A.) 
210 SW 753. 

Wis.—Ashland y. Northern Pace. R. 
Co., 119 Wis. 204, 96 NW 688; Reutus 
v. Lawe, 94 Wis. 300, 68 NW 955, 59 
AmSR 892, 34 LRA 733; Paine Lum- 
ber Co. v. Oshkosh, 89 Wis. 449, 61 
NW 1108. 

14, See supra §183 et seq; and 
Corporations §§ 2239-2243. 

15. . S—Walker v. U. S., 139 
Fed. 409 [aff 148 Fed. 1022 mem, 79 
CCA 392 mem], 

Ark.—Wallace v. Hill, 1385 Ark. 353, 
205 SW 699; Searcy Town y. Yarnell, 
47 Ark. 269, 1 SW 319. 

Ida.—RoWinson  y. Lemp, 29 Ida. 
661, 161 P 1024, 

Ill_—Chicago v. Sexton, 115 Til. 
230, 2 NE 263; Logan County v. Lin- 
coln, 81 Ill. 156; Drainage Comrs. v. 
Lewis, 101 Ill. A. 150; Westbrook v. 
Middlecoff, 99 Ill. A. 327: Tuitchfield 
v. Litchfield Water Supply Co., 95 
Ill. A. 647; Chicago v. McKechney, 
91 Ill. A. 442 [rev on other grounds 
205 Ill. 372, 68 NE 954]; George F. 
Blake Mfg. Co. v. Chicago Sanitary 
Dist. 0. LUA ees ie ade lo bla ones 
53 NE 627]. 

Ind.—Rissing v. Ft. Wayne, 137 
Ind. 427, 37 NE 328; Abell v. Prairie 
Civil Tp., 4 Ind. A. 599, 31 NE 477. 

Iowa.—Millard v. Webster City, 
113 Iowa 220, 84 NW 1044; Austin v. 
Bremer County, 44 Iowa 155; Audu- 
bon County vy. American Emigrant 
Co., 40 Iowa 460; Adams County v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


{ 


§ 193] 


cers or agents,‘® where the public is acting through 
its officers or agents in its private or proprietary as 
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_ Unauthorized acts or conduct. On the other hand 
it is settled that the public, whether exercising its 


distinguished from its governmental capacity,!’ and | functions through a state or the federal government,!® 
the subject matter is not ultra vires.18 


Burlington, etc., R. Co., 39 Iowa 507. 

Kan.—Hubbell v. South Hutchin- 
son, 64 Kan. 645, 68 P 52. .- 

N. Y.—Curnen v. New York, 79 N. 
Y. 511; Moore v. New York, 73 N. Y. 
238, 29 AmR 134. 

Oh.—Mt. Vernon y. State, 71 Oh. 
St. 428, 73 NE 515, 104 AmSR 7832, 
2 AnnCas 399; Cincinnati v. Cincin- 
Hat SouthernivR., Co;5,:6; Ob. Cir Ct, 

Or.—Barton v. Portland, 74 Or. 75, 
144 P 1146; Portland v. Inman-Poul- 
sen Lumber Co., 66 Or. 86, 133 P 829, 
46 LRANS 1211, AnnCas1915B 400; 
Cruson y. Lebanon City, 64 Or. 593, 
131 P 316; Christian v. Eugene, 49 
Or. 170, 89 P 419; Oliver v. Synhorst, 
48 Or. 292, 86 P 376, 7 LRANS 243; 
Schooling v. Harrisburg, 42 Or. 494, 
VieP=605. \ 

Pa.—Jordan vy. Washington, etce., 
R. Co., 25 Pa. Super. 564; Ephrata 
Water Co. v. Ephrata Borough, 16 
Pa. Super. 484, 18 LancLRev 169. 

R. I.—Providence v. Comstock, 27 
RI, 537, 65 A. 307. 

Tenn.—London, ete. Land Co. v. 
Jellico, 103 Tenn. 320, 52 SW 995. 

Tex.—Colonial, ete. Mortg. Co., 
Ltd. v. Tubbs, (Civ. A.) 45 SW 623. 

Utah.—-Salt Lake City v. Salt 
nite Inv. Co., 48 Utah 181, 134 P 

Wash.—Hetherington-Berner Co. v. 
Spokane, 75 Wash. 660, 135 P 484; 
Franklin County v. Carstens, 68 
Wash. 176, 122 P 999; Spokane St. R. 
Co. v. Spokane, 6 Wash. 521, 33 P 
1072. 

Can.—Citizens’ Light, 
St. Louis, 34 Can. S. C. 

[a] hus the lien of an assess- 
ment erroneously discharged of rec- 
ord cannot be restored so as to affect 
bona fide purchasers. Curnen v. New 
York, 79, N.Y... 541, 

[b] Private intent not to bind 
municipality.—The effect of an act 
performed by a town officer in the 
course of his official duty cannot be 
obviated by proof that there was a 
private intent not to bind the town, 
as where a highway commissioner 
performs acts amounting to an ac- 
ceptance of a bridge dedicated to the 
public. Dayton Highway Comrs. v. 
Rutland Highway Comrs., 84 Ill. 279, 
25 AmR 457. 

{[c] The rule is limited (1) to the 
extent of the power actually con- 
ferred. Wallace v. Hill, 135 Ark. 353, 
205 SW 699. (2) “The estoppel 
which the courts apply to prevent 
principals, whether natural persons 
or business corporations, from deny- 
ing the authority of their general 
agents while acting within the 
scope of their apparent powers, has 
no footing where the relation to the 
transaction of the alleged agent is 


etc., Co. v. 
495. 


that. of a public officer, professing 


to discharge official functions, and 
the question is, the extent to which 
such officer may charge by contract 
the government or department of 
government which creates or con- 
trols him.” Miller v. New York, 3 
Hun 35, 40, 5 Thomps. & C. 219. 
Validity of sale or conveyance by 


officer see Municipal Corporations [28 
Cyc 628]. } 

16.. Jordan vy. Washington, etc., 
R. Co., 25 Pa. Super. 564. 

17. See supra § 190. 

18. Mt. Vernon vy. State, 71 Oh. 


St. 428, 73 NE 515, 104 AmSR 788, 
2 AnnCas 399. See infra § 194. 
19. U. S.—Utah Power, etc., Co. 
Vr MLSs 2to Us Sue ooo ee SCEIS8 1, 
61 L. ed. 791; Filor v. U. S., 9 Wall. 
45, 19 L. ed. 549; Wilson v. U._S., 
227 Fed. 827, 142 CCA 351 [aff 214 Fed. 
630, and aff 245 U. S. 24, 38 SCt 21, 
62 I. ed. 128]; U. S. v. Willamette 
Valley, et2., Wagon-Road Co., 54 Fed. 
807; Lake Superior Ship-Canal, etc,, 


Co. vy. Cunningham, 44 Fed. 819. 
Ala.—State v. Brewer, 64 Ala. 287. 
Ark.—Wallace vy. Hill, 135 Ark. 353, 

205 SW 691; Bd. of Directors St. 

Francis Levee Dist. v. Fleming, 93 

Ark. 490, 125 SW 132, 659; Bunch v. 

Tipton, 76 Ark. 167, 88 SW 888; 

Pulaski County v. State, 42 Ark. 118; 

Woodruff v. Berry, 40 Ark. 251. 
Cal.—Mullan vy. State, 114 Cal. 

578, 46 P 670, 34 LRA 262; Hicken v. 

French, 70 Cal. 430, 11 P 840. 
Colo.—Mulnix v. Mutual Ben. L. 

Ins: Co.,42e, Color ti, 46. PP) 123,733 

LRA 827. 

Conn.—Walker y. 81 
Conn. 13, 69 A 1021. 

Fla.—Camp v. McLin, 44 Fla. 510, 
382 S 927. 

Ga.—Booth v. State, 131 Ga. 750, 
63 SE 502. 

Ida.—State vy. Twin Falls-Salmon 
River Land, ete., Co., 30 Ida. 41, 46, 
166 P 220 [cit Cyc]. 

Ill—Dement vy. Rokker, 126 Ill. 
I4, pAL9" NE 33s «Tyler iv. Bailey, 71 
Ill. (34; Peo. v.. Brown, 67 Ill. 435; 
Peo. v. State Secretary, 58 Ill. 90; 
Lake County v. Westerfield, 196 Ill. 
A. 432 [aff 273 Ill. 124, 112 NE 308]; 
Meltzer v. Chicago, 152 Ill. A. 334; 
Hunter v. Exeter, 146 Ill. A. 90. 

Ind.—State v. Goldthait, 172 Ind. 
210, 87 NE 133, 19 AnnCas 737; Mc- 
Caslin v. State, 99 Ind. 428; Indiana 
Cent. Canal Co. v. State, 53 Ind. 575; 
Wallace v. Shelby County, 46 Ind. A, 


Waterbury, 


695, 92 NE 230 [reh den 46 Ind. A. 
695, 92 NE 660]. 

Iowa.—Des Moines Park Comrs. v. 
Taylor, 133 Iowa 453, 108 NW 927. 

Ky. — Winchester v. Winchester 
Bd.. of Education, 182 Ky. 313, 206 
SW 492; Long v. McDowell, 107 Ky. 
14, 52 SW 812, 21 KyL 605. 

La.—State v. Louisiana Cypress 
Lumber Co., 144 La. 559, 80 S 722; 
Cordill v. Quaker Realty Co., 130 La. 
933, 58 S 819; Gauthreaux v. Theriot, 
121 La. 871, 46 S 892, 902, 126 AmSR 
328 [quot Cyc]; State v. Jahraus, 117 
La. 286, 41 S 575,-116 AmSR 208; 
Slattery v. Heilperin, 110 La. 86, 34 
S 139; McDade v. Bossier Levee Bd., 
109 La. 625, 33 S 628; State v. Du- 
buclet, 23 La. Ann. 267. 

Minn.—State v. Lindberg, 120 
Minn. 147, 189 NW 286. 

Mo.—O’Dwyer v. Monett, 123 Mo. 
A. 184, 100 SW 670. 

Nebr.—State v. Ball, 90 Nebr. 307, 
133 NW 412. 

N. Y.—Peo. v. Santa Clara Lumber 
Cor, 2135 Nes Ye61, 106 Nit 927, [rev 
161 App. Dive. 905, 7145, 2NViS 139.15 
Wells v. Johnston, 171 N. Y. 324, 63 
NE 1095; Peo. v. Bank of North 
America, 75 N. Y. 547 [aff 13 Hun 
434]; Peo. v. Raquette Falls Island 
COLO NYS) -Sbs5- Be. vi oSteeple= 
chase Park Co., 165 App. Div. 231, 
151 NYS 157, 160 [cit Cyc]; Whitehall 
Water Power Co. v. Atlantic, etc., 
Co., 160 App. Div. 208, 145 NYS 567 
[aff 221 N. Y. 42, 116 NE 864]; Sund- 
strom v. State, 159 App. Div. 241, 
144 NYS 390 [rev 213 N. Y. 68, 106 
NE 924]; Peo. v. Ostrander, 144 App. 
Div. 860, 129 NYS 922; Bronxville v. 
Lawrence Park Realty Co., 143 NYS 
785. 

Oh.—State v. Buttles, 3 Oh. St. 
309; State v. Lake Shore, etc., R. Co., 
2 OhS&CP 300, 1 OhNP 292. 

Or.—State v. Portland General 
Blectric Co., 52 Or. 502, 95 P 722, 98 
P 160; Salem Impr. Co. v. McCourt, 
26 Or. 93, 41 P 1105. 

s. C.—Carolina Nat. Bank v. State, 
60 S. C. 465, 38 SE 629, 85 AmSR 865. 

Ss. D.—State v. Coughran, 19 S. D. 
271, 103 NW 31. ; 

Tenn.—State v. Ward, 9 Heisk. 100. 

Tex.—Tarrant County v. Rogers, 
104 Tex. 224, 185 SW 110, 136 SW 
255 [reforming judgment (Civ. A.) 
125 SW 592]; Carothers v. Rogan, 96 


Tex. 113, 70 SW 18; Eyl v. State, 37 
Tex. Civ. A. 297, 84 SW 607; Childress 
County Land, ete., Co. v. Baker, 23 
Tex. Civ. A. 451, 56 SW 756; Nichols 
Veestate, Jd Tex. Civ. A. 32%, 32. SW, 
452. See Cameron y. State, (Civ. A.) 
67 SW 348 [rev on other grounds 95 
Tex. 545, 68 SW 508]. 

hho eee v. Massey, 76 Va. 

Wash.—Kiehburtz v. Seattle, 84 
Wash. 196, 146 P 400; Young v. 
State, 19 Wash. 634, 54 P 36. 

W. Va.—State v. Chilton, 49 W. 
Va. 453, 39 SE 612. 

Wis.—State v. Northern Pac. R. 
Co., 157 Wis. 73, 147 NW 219; Gru- 
nert v. Spalding, 78 NW 606; Ran- 
dall v. State, 16 Wis. 340. 

Ont.—Rex v. Montreal Bank, 
Ont. L. 595, 7 OntWR 638. 

{a] In a suit to quiet title, the 
state may avail itself of irregulari- 
ties in defendant’s title under a tax 
deed, although such _ irregularities 
were committed by the state’s agents 
and officers. State v. Coughran, 19 
S. D. 271, 103 NW 831. 

[b] Cancellation of lease. — The 
action of the commissioner of the 
land office in canceling a lease of 
school lands by sale of the land to 
the assignee thereof would not estop 
the state from denying that the 
lease was canceled, since, if it was 
held that the sale was invalid, it was 
an act by the commissioner in the 
exercise of a power not delegated to 
him. Carothers vy. Rogan, 96 Tex. 
113, 70 SW 18. 

_ [te] Printing contract.—The state 
is not estopped to assert that a con- 
tract for the state printing is in- 
valid because the contractor sup- 
pressed bidding therefor by the acts 
of the commissioners of public con- 
tracts in assuming that the contract 
was, valid, and permitting the con- 
tractor to do acts to his prejudice. 


11 


Dement v. Rokker, 126 Ill. 174, 19 
NE 33. 
[ad] Unauthorized issuance of pat- 


ent.—The unauthorized act of the 
commissioner of the general land 
office in issuing patents for lands 
under veteran donation certificates 
which have previously been appro- 
priated to the public school fund 
cannot operate as an estoppel against 
the state. Eyl v. State, 37 Tex. Civ. 
A. 297, 84 SW 607; Childress County 
Land, etc., Co. v. Baker, 23 Tex. Civ. 
A. 451, 56 SW 756. : 

{e] Unauthorized acts of the 
commissioner of forfeitures) in in- 
cluding in his deed land which he 
has not been authorized by statute 
to convey will not estop the state. 
Whitehall Water Power Co. v. At- 


lantic, ete., Co., 160 App. Div. 208, 
145-NYS 567. 
{f] Unauthorized acts of officers 


in leasing premises for the quarter- 
master’s department, which have not 
been approved by the proper authori- 
ties, do not estop the government 
from insisting on the invalidity of 
the lease, however beneficial it may 
have been to the government. Filor 
v. U. S., 9 Wall. (U..S.) 45, 19 L. ed. 
549 [af£.3°> Ct. Cl.:25]- 

([g] The unauthorized acts of tax- 
ing officers in levying and collecting 
taxes on school lands will not estop 
the state from asserting its title, 
although the taxes collected have 
been appropriated to public. use. 
State v. Ball, 90 Nebr. $07, 133 NW 
412. 

{h] Where the auditor, when ap- 
plied to by the sureties of a col- 
lector, gave them, through mistake, 
an incorrect statement of the col- 
lector’s account, which prevented 
them from obtaining indemnity, it 
was held that such mistaken state- 
ment could not estop the state, in a 
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or through a municipal corporation, county, town, | township,?° or other governmental agency or 


suit upon the collector’s bond against 
them, from recovering the true 
amount due the state. Peo. v. Brown, 
67 Ill. 435. 

[i] The United States is not 
estopped to claim unsurveyed lands 
within the meander lines of lakes, 
by letters written by department 
officers on the assumption by both 
parties to the correspondence that 
the meandered lakes were permanent 
bodies of water, when in fact, as 
subsequently ascertained, they were 
mote Wilson ve Wn GS. 245 Ur Ss 24, 
38 SCt 21, 62 L. ed. 128 [aff 227 Hed. 
$27, 142 CCA 321 (aff 214 Fed. 630)]. 

fj] The United States (1) cannot 
be estopped by such acts. U.S. Vv. 
Wilson, 214 Fed. 630 [aff 227 Fed. 
SIT LAZOCAL so li(ait) 2450s Sayed, 
SSuS@tro1 62 ls ed, 128) 15> Usiss Ve 
Fifty Barrels of Whiskey, 165 Fed. 
966. (2) The rule that the govern- 
ment is not estopped by the acts of 
its agent or officers applies only 
where such acts are fraudulent, un- 
authorized, or mistaken. J. Homer 
Fritch, Inc. v. U. S., 236 Fed. 133, 
149 CCA 343, 234 Fed. 608, 148 CCA 
374. 

20. U. S.—In re Prince, 131 Fed. 
546; Oxford v. Union Bank, 96 Fed. 
293, 37° CCA 493; Adtna L. Ins. Co. y. 
Lyon County, 44 Fed. 329 [aff 159 
U. S. 245 mem, 15 SCt 1037 mem, 40 
L. ed. 144 mem]. 

Conn.—Blake Crusher Co. v. New 
Haven, 46 Conn. 473. 

Ga.—State v. Paxson, 119 Ga. 730, 
46 SE 872; Turner v. Fulton County, 
109 Ga. 623, 34 SE 1024. 

fll.— Burton Co. v. Chicago, 236 Ill. 
383, 86 NE 93, 15 AnnCas 965; Hope 
vy. Alton, 214 Ill. 102, 73 NE 406; 
Peo. v. Loeffler, 175 Ill. 585, 51 NE 
185: Ste) Louis, etc., R- Co. v. Belle- 
ville, 122 Ill. 376, 12 NE 680; Meltzer 
v. Chicago, 152 Ill. A. 334; Chicago 
vy. Pittsburg, etc., R. Co., 146 Ill. A. 
403 [atr, 242" Til 30,89 “NE 6438]; 
Hunter v. Exeter, 146 Ill. A. 90. 

Ind.—Rissing v. Ft. Wayne, 137 
Ind. 427, 37 NE 328; Platter v. Elk- 
hart County, 103 Ind. 360, 2 NE 544; 
Union School Tp. v. Crawfordsville 
First Nat. Bank, 102 Ind. 464, 2 NE 
194; Axt v. Jackson School Tp., 90 
Ind. 101; Caldwell v. Boone County, 
41 “Ind: A.’ 40,83 NE 355; Abell vy. 
Prairie Civil Tp., 4 Ind. A. 599, 31 
NE 477. d 

Iowa.—McGillivray v. Barton Dist. 
Tp., 96 Iowa 629, 65 NW 974. 

Kan.—Eberhardt Constr. Co. v. 
Sedgwick County, 100 Kan. 394, 164 
P 281; Leavenworth vy. Rankin, 2 
Kan. 357. 

Ky.—Pineville v. Pineville Bridge 
Co., 179 Ky. 375, 200 SW 659; Creek- 
more v. Central Constr. Co., 157 Ky. 
336, 163 SW 194; Clark v. Logan 
County, 1388 Ky. 676, 128 SW 1079; 
Highlands v. Michie, 107 SW 216, 32 
KyL 761; Uniontown v. Berry, 72 SW 
295, 24 KyL 1692. 

La.—New Orleans y. Tulane Edu- 
cational Fund, 46 La. Ann. 861, 15 S 
161; Reynolds, ete., Constr. Co. v. 
Monroe, 45 La. Ann. 1024, 13 S 400. 

Me.—Talbot v. Wesley, 116 Me. 
208, 100 A 937; Lincoln vy. Stockton, 
FomiWey Vale, 

Md.—Timanus v. Baltimore, 128 
Md. 105, 96 A 1030; Baltimore v. 
Eschbach, 18 Md. 276. 

Mass.—Franklin Sav. 
Framingham, 212 Mass. 92, 98 NE 
925; Brown v. Newburyport, 209 
Mass. 259, 95 NE 504, AnnCas1912B 
495; Wormstead v. Lynn, 184 Mass. 
425. €8 NE 841; Abbott v. North An- 
doyer, 145 Mass. 484, 14 NE 754; 
Lowell Five Cents Sav. Bank v. Win- 
chester, 8 Allen 109; Rossire v. Bos- 
ton, 4 Allen 57; Burgess v. Wareham, 
7 Gray 345. 

Mich.—Bangor Tp. v. Bay. City 
Tract., etc., Co.,. 147 Mich. 165, 110 
NW 490, 118 AmSR 546, 7 LRANS 


Bank vy. 


1187, 11 AnnCas 293. : 

Minn.—Hennepin County v. Dickey, 
86 Minn. 331, 90 NW 775; Bazille v. 
Ramsey County, 71 Minn. 198, 73 NW 
845; Newbery v. Fox, 37 Minn. 141, 
33 NW 333, 5 AmSR 830. 

Miss.—Cleveland State Bank v. 
Cotton Exch. Bank, 119 Miss. 868, 81 
S 170; Gulfport Bank of Commerce 
v. Gulfport, 117 Miss. 591, 78 S 519; 
Bay St. Louis vy. Hancock County, 
80 Miss. 364, 32 S 54. 

Mo.—University City v. Schall, 275 
Mo. 667, 205 SW 631; Mullins vy. Kan- 
sas City, 268 Mo. 444, 188 SW 193; 
Missouri, etc., Land Co. v. Quinn, 172 
Mo. 563, 73 SW 184; Hooke v. Chit- 
wood, 129 Mo. 372, 30 SW 167; Hei- 
delberg v. St. Francois County, 100 
Mo. 69, 12 SW 914; St. Louis v. Gor- 
man, 29 Mo. 593, 77 AmD 586. 

Nebr.—Philadelphia Mortg.,_ etc., 
Co. v. Omaha, 63 Nebr. 280, 88 NW 
523, 98 AmSR 442,65 Nebr. 93, 90 
NW 1005, 57 LRA 150; State v. Bank 
of Commerce, 54 Nebr. 725, 75 NW 
28. 

N. H.—Berry v. Bickford, 63 N. H. 
328. : 

N. Y.—Weston v. Syracuse, 158 N. 
Y. 274, 53 NE 12, 70 AmSR 472, 43 
LRA 678; Moore v. New York, 73 N. 
Y; 238, 29 AmR 134° > Fabrice. Mire 
Hose Co. v. Whitestown, 187 App. 
Div. 118, 175 NYS 191; Peo. v..Voor- 
hies, 114 App. Div. 351, 99 NYS 918, 
100 NYS 764 [aff 187 N. Y. 5389 mem, 
80 NE 1118 mem]; Peo. v. St. Law- 
rence County, 101 App. Div. 327, 91 
NYS 948; Burns v. New. York, 3 Hun 
212, 5 Thomps. & C. 371; Miller v. 
New York, 3 Hun 35, 5 Thomps. & 
C. 219; Brookhaven Trustees v. Dyett 
Sand-Lime Brick Co., 75 Misc. 310, 
135 NYS 165; Brooklyn v. Furey, 9 
Mise. 193, 30 NYS 349; Bronxville 
Village v. Lawrence Park Realty 
Co, 143 NYS 785. 

N. D.—Storey v. Murphy, 9 N. D. 
115, 81 NW 28; Goose River Bank v. 
Willow Lake School Tp., 1 N. D. 26, 
44 NW 1002, 26 AmSR 605. 

Oh.—Cincinnati v. Cameron, 33 Oh. 
St. 336; Cleveland v. State Bank, 16 
Oh. St. 236, 88 AmD 445. 

Okl.—Marth v. Kingfisher, 22 Okl. 


602, 98 P 436, 18 LRANS 1238. 


Or.—Parker v. Hood River, 81 Or. 
707, 160 P 1158; Multnomah County 
v. White, 48 Or. 183, 85 P 78. 

Pa.—Jordan y. Washington, etc., R. 
Co., 25 Pa. Super. 564. 

R. I.—Providence v. Comstock, 27 
Laois (OoreAeo One 

S. D.—Meek v. Meade County, 12 
S. D. 162, 80 NW 182; Huron ater- 
works Co. v. Huron, 8 S. D. 169, 65 


NW 816; Huron Waterworks Co. v. 

Huron, 7°S. D. 9, 62 NW 975, 58 

AmSR 817, 30 LRA 848. 
Tenn.—Nash vy. Knoxville, 108 


Tenn. 68, 64 SW 1062; Nashville v. 
Hagan, 9 Baxt. 495. 

Tex.—Delta County v. Blackburn, 
100 Tex. 51, 93 SW 419; Galveston 
County v. Ducie, 91 Tex. 665, 45 SW 
798; Tarrant County v. Rogers, (Civ. 
A.) 125 SW 592; Baldwin v. Travis 
County, 40 Tex. Civ. A. 149, 88 SW 
480; Indiana Road-Mach. Co. v. Sul- 
phur Springs, (Civ. A.) 63 SW 908. 

Wash.—Kieburtz vy. Seattle, 84 
Wash. 196, 146 P 400; Bardsley v. 
Sternberg, 17 Wash. 248, 49 P 499, 

Wis.—Humboldt v. Schoen, 168 Wis. 
414, 170 NW 250; Gilbert v. Pier, 102 
Wis. 334, 78 NW 566. 

[a] Rule applied.—(1) Where the 
commissioners’ court without au- 
thority contracted with the county 
clerk to pay him a certain sum for 
work in indexing the records in his 
office and paid him therefor, the 
county is not estopped to deny the 
validity of the contract or recover 
the amount paid. Tarrant County v. 
Rogers, (Tex. Civ. A‘) 125 SW 592. 
(2) A county superintendent of edu- 
cation could not estop the county or 


its depositary bank to deny the va- 
lidity ef school warrants or teachers’ 
pay certificates, fraudulently issued 
by him to persons who had not 
taught school, without compliance 
with Hemingway Code §§ 7376, 7377, 
7574 (Code [1906] §§ 4560, 4561, 
4497). Cleveland State Bank v. Cot- 
ton Exch. Bank, 119 Miss. 868, 81 S 
170. (3) The acceptance by the 
commissioner of a bridge built un- 
der a contract which is void because 
the law has not been complied with, 
and the acceptance by the county of 
the commissioner’s report, and pay- 
ment of a claim for work done on 
the bridge, will not preclude the 
county from denying the validity of 
the contract. Heidelberg v. St. 
ree net County, 100 Mo. 69, 12 SW 

[b] Admission as to title—Asses- 
sors are not empowered to make ad- 
missions of title on behalf of the 
city. Providence v. Comstock, 27 R. 
I. 5387, 65 A 307. j 

{c] Legal opinion of officers.— 
(1) A public official of a city, 
the legal officer thereof, cannot bind 
it by any legal opinion which he may 
give with respect to a supposed prop- 
erty right. Chicago v. Malkan, 119 
Ill, A. 542 [aff 217 Ill. 471, 75 NE 
548, 2 LRANS 488, 3 AnnCas 1104]. 
(2) That bidders on contracts- con- 
Sulted with the office of the city en- 
gineer as to its interpretation before 
bidding does not estop the city, as a 
matter of law, from denying the in- 
terpretation given by the engineey, 
where it did not appear that the city 
authorized the person consulted to 
interpret the specifications. Kieburtz 
v. Seattle, 84 Wash. 196, 146 P 400. 

[d] Statement as to cost of im- 
provements.—A city is not estopped 
by unauthorized false statements of 
the city recorder as to the probable 
cost of an improvement from enforec- 
ing the assessment for the improve- 


ment. Parker v. Hood River, 81 Or. 
70%, 160. P. d58;. 

{e] Statements as to opening 
streets.—A city is not estopped or 


bound by any statement of the com- 
missioners for opening streets not 
made in connection with, and relat- 
ing to,*the discharge of their duties. 
Timanus v. Baltimore, 128 Md. 105, 
96 A 1030. 

{f] Contracts for services.—The 
action of the officers and council of 
a municipality in contracting for the 
services of a special attorney in vio- 
lation of an ordinance does not estop 
the city to deny its liability for 
services performed under the con- 
tract. Hope v. Alton, 214 Ill. 102, 73 
NE 406. 

[g] Receipt of money by officer 
on unauthorized sale.—(1) When a 
city has not appropriated money 
paid its treasurer as the price of an 
unauthorized sale of its waterworks, 
the receipt thereof by the treasurer 
does not estop the city from recover- 
ing the property without repayment 
of the money. Huron Waterworks 
Coty. Huron 9% Sit Dis9 se 34 162) Nw 
975, 58 AmSR 817, 30 LRA 848, 8 8: 
D. 169, 65 NW 816. (2) “It would 
be manifestly unjust and inequitable 
to require the city of Huron to re- 
fund the consideration paid for these 
waterworks, before it can be restored 
to the possession~ of the same, be- 
cause the same was paid to and re- 
ceived by an officer of the city un- 
authorized to receive it. If it had 
been further found by the court in 
this case that the city of Huron, 
through its proper corporate author- 
ities, had appropriated the money so 
paid to the payment of the legitimate 
debts of the city, another question 
might have arisen, not necessary now 
to consider.” Huron Waterworks 
Co. v. Huron, supra. 

[h] Acquiescence in location of 


—— 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 
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instrumentality,? cannot be estopped by unauthor- 
ized, illegal, or fraudulent acts, admissions, conduct, 
or statements on the part of their officers and 
agents,” even though benefits to the public have 
accrued and been accepted;2* nor can there be an 
estoppel by such acts or conduct where the subject 
matter is ultra vires or the contract wholly illegal.?4 
The rule denying an estoppel in such circumstances 
has been applied where the estoppel against the pub- 
lic is claimed in favor of a public officer or agent 
by reason of the acts or conduct of other public 
Because persons dealing with 


officers or agents.?° 


bridge on street.—A city was not 
estopped to complain of the location 
of a bridge on a street because of 
the acquiescence in such location by 
the individual members of the city 
council and other city officials. Pine- 
ville v. Pineville Bridge Co., 179 Ky. 
375, 200 SW 659. 

[i] Surrender of rights in streets. 
—City officials have no authority to 
surrender public rights in streets or 
highways by contract. Chicago v. 
Pittsburg, ete... R. Co., 146 Ill. A. 403 
[aff 242 Ill. 30, 89 NE 648]. 

[ij] An agreement by a tax col- 
lector that a bankrupt’s exemptions 
might be paid to him does not estop 
the municipality which he represents 
from subsequently repudiating such 
agreement. In re Prince, 131 Fed. 
546. 

[k] Error or mistake of officers. 
—(1) The doctrine of estoppel can- 
not ordinarily be invoked to defeat a 
municipality in the prosecution of 
its public affairs because of an error 
or mistake of its agents or officers 
which has been relied on by a third 
party to his detriment. Philadelphia 
Mortg., etc., Co. v. Omaha, 63 Nebr. 
280, 88 NW 523, 98 AmSR 442. (2) 
Where lands were exempt in fact 
from taxation as lands of the coun- 
ty, the return of the land delinquent 
fer nonpayment, a sale, and state- 
ment made at the time of the sale 
that such lands were delinquent, and 
the making of a tax deed, were all 
mistakes of the officers of the town 
where the land was situated, and of 
officers of the ‘county, and not cor- 
porate acts of the county so as to 
estop the county from claiming that 
the sale was invalid. Gilbert v. Pier, 
‘102 Wis. 334, 78 NW 566. 

' [1] Erroneous entry on public 
records.—Where a city treasurer by 
mistake marks on the tax records of 
his office that certain taxes levied 
on realty were “paid,’ and a third 
party, relying on the record so er- 
roneously made, loaned money and 
acquired title to the land, believing 
the taxes were paid, the municipal 
corporation cannot be_ restrained 
from collecting the taxes actually 
due and unpaid, as the rule of equit- 
able estoppel does not apply against 
the city in such a case. _Philadel- 
phia Mortg., etc., Co. v. Omaha, 63 
Nebr. 280, 88 NW 523, 93 AmSR 442, 


65 Nebr. 93, 90 NW 1005, 57 LRA. 


150. 

{m] A prior wrong construction 
of a law or ordinance (1) is not 
binding upon a city. Chicago Tel, 
Co. v. Illinois Mfrs. Assoc., 106 Ill. 
A. 54. (2) Thus the erroneous con- 
struction of the law by city author- 
ities, whereby the city paid a por- 
tion of the cost of repaving city 
streets which should have been paid 
by special assessment against abut- 
ting lots, will not estop the city 
from making a special assessment 
to defray the expense of new paving 


under a subsequent law. Carstens 
v. Fond du Lac, 137 Wis. 465, 119 
NW 117. 

[n] Contract valid in part. 


Where a county engages a physi- 
cian for a stated time, at a stated 
salary, to perform certain services, 
and a part wf the services it had not 
the power to engage him to perform, 
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the contract is valid for that part 
for which it had the power to enter 
into, and it would be bound to that 
extent the same as a private individ- 
ual. Galveston County v.-Ducie, 91 
Tex. 665, 45 SW 798. 

21. See cases infra this note. 

[a] Drainage board. — Kickapoo 
Drain. Dist. v. Mattoon, 284 Ill. 393, 
120 NE 256; State v. New Orleans 
Land Co., i143 La. 858, 79 S 515 [cer- 
tiorari den 39 SCt 19]. 

[b] Levee district.—Pine River 
Logging Co. v. U. S:, 186 U.S. 279,.22 
SCt 920, 46 L. ed. 1164; Hart v. U. S., 
95 U. S. 316, 24 L. ed. 479; Lee v. Mun- 
LOC ier Cranch) (@U.,.S.))1 306; g0n uae, 
3873; Southern Oregon Co. v. U. S., 
241. Red. 16, 154 CCA 252 [mod on 
other grounds 249 U. S. 589, 39 SCt 
387, 638 L. ed. 791]; Wallace v. Hill, 
135 Ark. 358, 205 SW 699; St. Francis 
Levee Dist. Bd. of Directors y. Flem- 
ing, 93. Ark. 490, 125 SW 132. 

[ec] School district—Union School 
v. Crawfordsville First. Nat. Bazk, 
102 Ind. 464, 2 NE 194. See Schools 
and School Districts [35 Cye 962]. 

22. See cases supra notes 19, 21. 

“Tt is a fundamental principle that 
a governmental corporation is not 
estopped by the act of an officer in 
cases where the act is beyond the 
scope of his authority.” Union 
School y. Crawfordsville First Nat. 
Bank, 102 Ind. 464, 476, 2 NH 194 
[quot Rissing v. Ft. Wayne, 137 Ind. 
427, 37 NE 328]. ‘ 

{al Reason for rule.—‘“‘A different 
rule of law would, in effect, vastly 
enlarge the power of public agents 
to bind [the public] by contracts, 
not only unauthorized, but prohib- 
ited by the law. It would tend to 
nullify the limitations and restric- 
tions imposed with respect to the 
powers of such agents, and to a 
dangerous extent expose the public 
to the very evils and abuses which 
such limitations are designed to pre- 
vent.” Newbery v. Fox, 37 Minn. 
141, 143, 33 NW 333, 5 AmSR 830. 

23. Willis v. Wyandotte County, 
86 Fed. 872, 30 CCA 445; Wheeler v. 
Poplar Bluff, 149 Mo. 36, 49 SW 
1088; State v. Bank of Commerce, 
54 Nebr. 725, 75 NW _ 28. 

{a] Accepting dividends.—Where 
a county had funds in a bank at the 
time the bank went into the hands 
of a receiver, the action of its coun- 
ty board in accepting a dividend did 
not estop it from subsequently as- 
serting that it was a preferred cred- 
itor. State v. Bank of Commerce, 54 
Nebr. 725, 75 NW 28. 


Acceptance of benefits see infra 


*§§ 218, 219. 


24. Dement v. Rokker, 126 Ill. 174, 
19 NE 23; Axt v. Jackson School Tp., 
90 Ind. 101; Hooke v. Chitwood, 127 
Mo. 372, 30 SW 167; Heidelberg v. 
St. Francois County, 100 Mo. 69, 12 
SW 914. See infra § 194. 

258 Wn S.—Gibbong 9s, Sin eo 
Wall. 269, 19 L. ed. 453; U. S. v. Van 
Zandt, 11 Wheat. 184, 6 L. ed. 448; 
U. S. v.. Kirkpatrick, 9 \Wheat. 720, 
6 L. ed. 199. F 

Minn.—Hennepin County v. Dick- 
ey, 86 Minn. 331, 342, 90 NW 775. 

N. Y.—Seymour y. Van Slyck, 8 
Wend. 403. 

Oh.—Conwell y. Voorhees, 
523, 42 AmD 206. 
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publie officers and agents are bound by the construc- 
tive notice of the law and the public records as to 
the measure of their powers and functions,?6 the 
public cannot, by the representations of the officers 
as to this matter, be estopped to deny their author- 
ity,’ even when acting within the apparent scope 
of their official functions ;?* and this rule applies to 
all persons whatsoever who deal with or claim under 
the municipality either directly or remotely.?° 
seal of a municipal corporation attached to a con- 
tract does not estop the corporation from inquiring 
into the power of its officers to make it.®° 


The 


And it 


Tex.—Day Land, etc., Co. v. State, 
68 Tex. 526, 4 SW 865. 

“Tt is the well-settled doctrine of 
this country, founded upon the most 
substantial dictates of reason and 
sound policy, that the government 
cannot be affected by the laches of 
its agents, or estopped from assert- 
ing its rights against an official ser- 
vant by the acts or omissions of 
auditors, trustees, supervisors, or 
other guardians of public rights.” 
Hennepin County y. Dickey, supra. 
idist “U. S.sv; Hill, 120 UP Se 169 n07 
SCt 510, 30 L. ed. 627]. 

Constitutional questions see Con- 
stitutional Law § 193. 

26: -U. S:—dAdtna, ‘hh. vInse Conwy. 
Lyon County, 44 Fed. 329 [aff 159 
U. S. 245 mem, 15 SCt 245 mem, 15 
SCt 1037 mem, 40 L. ed. 144 mem]. 

Iil.—Sieger v. Mueller, 133 Ill. 86, 
95, 24 NE 513. 

Ind.—Martindale y. Rochester, 171 
Ind. 250, 86 NE 321; Rissing v. Ft. 
Wayne, 137 Ind. 427, 37 NE 328. 

Md.—Baltimore v. Reynolds, 20 
Md. 1, 83 AmD 535. 

Ob.—Cleveland y. State Bank, 16 
Oh. St. 236, 88 AmD 445. 

“Every person is presumed to 
know the nature and extent of the 
powers of municipal officers, and 
therefore can not be deemed to have 
been deceived or misled by acts done 
without legal authority.” Seeger. v. 
Mueller, 133 Ill. 86, 95, 24 NE 513 
{quot Hope v. Alton, 116 Ill. A. 116 
[aff 214 Ill. 102, 73 NE 406]. 

27. U. S.—Aitna L. Ins. Co. ‘v. 
Lyon County, 44 Fed. 329 [aff 159 U. 
S. 245 mem, 15 SCt 1087 mem, 40 
L. ed. 144 mem]. 

iil.—kEastern Illinois State Nor- 
mal School v. Charleston, 193 Ill. A. 
600 [aff 271 Ill. 602, 108 NE 573, 
LRA1916D 991]. 

Ind.—Martindale vy. Rochester, 171 
Ind. 250, 86 NE 321. : 

Md.—Baltimore vy. Reynolds, 20 
Md. 1, 88 AmD 535. , 

N. Y.—Miller v. New York, 3 Hu 
35, 5 Thomps. & C. 219. 

Oh.—Cleveland v. State Bank, 16 
Oh. St. 236, 88 AmD 445. 

Wash.—Dickerson v. Spokane, 35 
Wash. 414, 77 P 7380. , d 

fa] After an investigation was 
made of the charge of corruption, 
conduct of officers of the city can 
not estop the city, where plaintiff 
does not show that the particular 
acts relied on by the city as a de- 
fense were disclosed by the investi- 
gation. Weston y. Syracuse, 158 N. 
Y. 274, 538 NE 12, 70 AmSR 472, 43 
LRA 678. 

28. Seeger v. Mueller, 133 Ill. 86, 
24 NE 513; Miller v. New York, 3 
Hun. /¢N.) ¥:)i335,) sethomps: & Gy /2119" 

[a]. As otherwise expressed per- 
sons dealing with public officers hav- 
ing statutory powers must, at their 
peril, ascertain the scope of their 
authority. Rissing v. Ft. Wayne, 137 
Ind. 427, 37 NE 328. 

29. Cleveland y. State Bank, 16 
Oh. St. 236, 88 AmD 445, 

30. Leavenworth y. Rankin, 2 
Kan. 352, 366 (“It is said’that be- 
cause the seal of the corporation is 
affixed to the paper sued upon, that 
it is an estoppel of all inquiry into 
the power of the corporation to make 
the contract. (*872) Such a rule 
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has been held that the fact that a person entered 
into a contract with a publie officer undertaking 
to act for and to bind a eity, does not estop the city 
from showing that the officer had no authority to 
make the contract by mere proof that the same offi- 
cer had previously made similar contracts which the 
municipality had recognized as binding.*t Although 
the government or municipality may be estopped by 
its aequiescence and recognition to deny the au- 
thority of a board to act, a private individual is not 
thereby estopped to deny the board’s 
The acts or con- 
duct of a public officer or agent working an estoppel 
against the public ** also estop the officer or agent 
in so far as he may be considered a part of the 
governmental instrumentality,®> but to that extent 


Estoppel of officer or agent.°* 


does not apply to municipal corpora- 
tions, and there is no reason why 
it should apply to them. Their char- 
ters are usually public laws; their 
ordinances are published before tak- 
ing effect; and all their business is 
conducted in the most public man- 
ner. <All persons can inform them- 
selves of their powers and the man- 
ner in which they are to be exer- 
cised; and if they propose to contract 
with them, are bound so to inform 
themselves at their peril’). 

31. Wormstead vy. Lynn, 184 Mass. 
425, 68 NE 841. 

32. New Orleans v. New Orleans 
R., ete., Co., (La.) 82 S 280. 

33. To raise constitutional ques- 
tion see Constitutional Law § 195. 


34. See supra § 190; and supra 
text and notes 15-18. 
35. Kittel v. Florida Internal 


Impr. Fund, 189 Fed. 941 (where the 
estoppel was by record). 

36. Gallaher v. Lincoln, 63 Nebr. 
339, 88 NW 505; Montague v. Massey, 
76 Va. 307. 

{a] A public officer who accepts 
@ less amount for his services than 
the. compensation fixed by law is not 
estopped as against a state, county, 
or city which has received the bene- 
fit of his services to claim the full 
amount of the compensation to which 
he is entitled. Gallaher y. Lincoln, 
63 Nebr. 339, 88 NW 505. 

387. See supra § 190; 
text and notes 19-24. 

38. ll.—Tyler v. Bailey, 71 Ill. 34. 

Ind.—State v. Hauser, 63 Ind. 155; 
Baldwin vy. Shill, 3 Ind. A. 291, 29 
NE 619. 

Mass.—Day v. Green, 4 Cush. 433. 

N. J.—American Dock, ete., Co. v. 
Public School Trustees, 35 N. J. Eq. 


and supra 


v. Seward Highway 
Comrs., 27 Barb. 94. 
s re C.—State v. Finch, 99 SE 409, 
14. 

Oh.—Clements v. Hamilton Coun- 
ty, 5 Oh. Dec. (Reprint) 126,.2 Am 
LRec 729. 

, Pa—Schwamble v. Sheriff,.22 Pa. 

8. 

Eng.—MacdAllister v. 

P. D. 194 

‘Ont.—Reg. v. Standish, 

“A publie officer .;. cannot estop 
or disqualify himself from act- 
ing at all times as the public inter- 


Rochester, 5 


6 Ont. 408. 


est may require in the performance 
of his official duties.’’ State v. Finch, 
supra. 


“TA public officer] acting in a pub- 
lic capacity, in the exercise of a 
public duty, and as trustee for the 
public, [cannot] estop himself from 
so acting, by his previous personal 
and unauthorized act.” Day  v. 
Green, 4 Cush. (Mass.) 483,489. To 
same effect Fairtitle v. Gilbert, 2 
T. R. 169, 100 Reprint 91. 

fa] Rule applied.—(1) 
Sioners of highways 
officers, 
have 


Commis- 
and all public 
notwithstanding they: may 
assumed unlawful authority 


154 U. S. 
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only.°® 


’ eonduet.?§ 


[§ 194] (e) 


legality.®? 


and acted under it, are not estopped 
from ceasing in their acts and re- 
fusing to proceed further. Peo. v. 
Seward Highway Comrs., 27 Barb. 
CNSA¥S), 894 (2) Government offi- 
cials, having no power to waive the 
rights of the government, by receiv- 
ing spurious paper purporting to be 
issued by them from an innocent 
holder, and treating it as genuine, 
are not estopped from afterward 
questioning its validity. Tyler v-. 
Bailey, 71 Ill. 34. 

39. Schwainble v. Sheriff, 22° Pa. 
18; Foster v. Jeffers, 140 Tenn. 446, 
451, 205 SW 122 [quot American 
Paper-Bag Co. v. Van Nortwitch, 52 
Fed. 752, 3 CCA, 274 (discussing 
reason for analagous rule in the case 
of acts of agents or representatives 
of a private corporation) ]. 

“No advantage may accrue to an 
official or his privies by reason of 
misconduct in office.” Foster v. Jef- 
fers, supra (‘An office cannot be 
used to shield misconduct. A high- 
er duty rests upon a public official 
to act and deal fairly than upon an 
individual’’). 


Estoppel against individuals see 
supra §§ 123-139, 142-182; infra 
§$§ 205-247. 

40. See Municipal Corporations 


[28 Cye 6385]; and Hope v, Alton, 214 
Ill. 102, 73 NE 406; Newbery v. Fox, 
bee dt 141, 38 NW 333, 5 AmSR 
41. U. S.—lLake County v. Gra- 
ham, 130 U. S. 674, 9 SCt 654, 32 L. 
ed. 1065; Tri-State Tel., etc., Co. v. 
Thief River Falls, 183 Fed. 854; Ft. 
Scott v. W. G. Eads Brokerage Co., 
117 Fed. 51, 54 CCA 437 [certiorari 
den 187 U. S. 647, 23 SCt 846, 47 
L. ed. 348]; Logansport R. Co. v. 
Logansport, 114 Fed. 688 [app dism 
192: U. S. 604, 24 SCt 851, 48 L. ed. 
584]; Detroit v. Detroit City R. Co., 
60 Fed. 161 [app dism 154 U. S. 500 
mem, 14 SCt 1145 mem, 88 L. ed. 1084 
mem]; Chisholm v. Montgomery, 5 
F. Cas. No. 2,687, 2 Woods 584. See 
also Detroit v. Detroit City R. Co., 
56 Fed. 867 [rev on other grounds 
64 Fed. 628, 12 CCA 365 (app dism 
500 mem, 14 SCt 1145 
mem, 38 L. ed. 1084 mem)]. 
Ala.—Cleveland School Furniture 
Co. v. Greenville, 146 Ala. 559, 41 S 
862; Bluthenthal vy. Headland, 132 
Ala, 249, 31 S 87, 90 AmSR 904; Sher- 
wood v. Alvis, 838 Ala. 115, 117, 3 S 
307, 3 AmSR 695; Coffee Springs v: 
Glover, 10 Ala. A. 475, 65 S 440. 
Ark.—Little Rock R., ete, Co. v. 
North Little Rock, 76 Ark. 48, 88 
SW 826, 1026; Newport v. Batesville, 


ete.,, R. Co., 58 Ark. 2707 24 SW 427. 
sre a ens v. San Diego, 45 P 
824. 

Conn.—Healey v. New Haven, 47 
Conn. 305. 


Dak.—Treadway v. Schnauber, i 
Dak. ane; 46 NW 464. 

G 147 Ga. 
344, ‘94 "SE 247; Dawson vy. Dawson 
Water Works Co., 106 Ga. 696, 32 


wre 


[§§ 193-194 


So where the acts of a public officer or 
agent do not estop the public,’* he himself is not 
estopped as to his official functions by such acts or 
However, the acts or conduct of a per- 
son may work an estoppel against him as an indi- 
vidual independent of the estoppel created or not 
created against the public and himself in his offi- 
cial capacity in the exercise of his public functions.*® 


Ultra Vires Acts. The doctrine of 


ultra vires is applied with greater strictness to pub- 
lic than to private corporations,*® and the rule is 
that a municipality or other public or quasi publie 
corporation or agency is not estopped by an act or 
contract which is beyond the scope of its corporate 
powers,*! especially where the party claiming the 
estoppel was aware of the municipal incapacity or 


SE 907; Kavanauguh vy. Mobile, etc., 
R. Co., 78 Ga. 271, 2 SH 636. 

Ida.—Twin Falls v. Harlan, 27 Ida. 
TOOy S16 IME £107 


Nor- 
mal School v. Charleston, 271 Mil. 
602, 111 NE 5738, LRA1916D 991, Ann 
Cas1917D 84; Burton Co. v. Chicago, 
236 Ill. 383, 86 NE 93, 15 AnnCas 
965; Hope v. Alton, 214 Ill. 102, 73 
NE 406 [aff 116 Ill. A. 116]; Snyder 
v. Mt. Pulaski, “1762 Til. "397, 52° NE 
62 [aff 69 Ill. A. 474]; Peo. v. Loef- 
fler, 175 Ill 585, 51° NE "785: Hall vy. 


Jackson County, 95 Ill. 352 [aff 5, 
Ill. A. 609]. : 
Ind.—Ness v. Marshall County, 


(A.) 95 NE 548 [den reh (A.) 93 NB 
283 (allowing reh (A.) 91 NE 618), 
and rev on other grounds 178 Ind. 
221, 98 NE 33, 1002]; Abell v. Prairie 


Civ. Tp., 4 Ind. A. 599, 31 NE 47T. 
Iowa.—Ottumwa R., ete, Co. v. 
Ottumwa, 173 NW _ 270; Citizens’ 


Bank v. Spencer, 126 Iowa 101, 101 
NW 643; Bennett vy. Mt. Vernon, 124 
Iowa 537, 100 NW 349; Cedar Rapids 
Water Co. v. Cedar Rapids, 118 Iowa 
234, 91 NW 1081 [app dism 199 U. 
S5600,°25 SCt 1 747,.'50 “I led. “seus 
cone v. Osage, 88 Towa 558, 55 NW 

Ky.—Uniontown v. Berry, 72 SW 
295, 24 KyL 1692. 

La. —Reynolds, etc., Constr. Co. v. 


Monroe, 45 La. Ann. 1024, 18 S 400. 
Mda.—Meally v. Hagertstown, 92 
Md. 741, 48 A 746. 


Mass.—Day v. Green, 4 Cush. 433. 

Mich.—Black vy. Detroit, 119 Mich. 
571, 78 NW 660. 

Minn.—State vy. Minnesota Trans- 
fer R. Co., 80 Minn. 108, 883 NW 32, 
50 LRA 656; Newbery v. Fox, 37 
Minn, 141, 38 NW 3833, 5 AmSR 830. 

Miss.—Edwards Hotel, ete, R. Co. 
v. Jackson, 96 Miss. 547, 51 S 802. 

~Mo.—Wheeler v. Poplar Bluff, 149 
Mo. 36, 49 SW 1088; State v. Mur- 
phy, 134 Mo. 548, 31 SW 784, 34 SW 
51, 35 SW 1132, 56 AmSR 515, 34 
LRA 369; Union Depot Co. v. St. 
Louis, 76 Mo. 393; Edwards v. Kirk- 
wood, 147 Mo. A. 599, 127 SW 878; 
Unionville v. Martin, 95 Mo. A. 28° 
68 SW 605. 

Mont.—Missoula St. R. Co. v. Mis- 
soula, 47 Mont. 85, 130 P 771. 

N. J.—Hill Dredging Co. v. Vent- 
nor City, 77 N. J. Eq. 467, 78 A-677; 
Schumm v. Seymour, 24 N. J. Ea. 
143. See also Oliver v. Jersey City, 
63 N. J. L. 96, 42 A 782 [rev on oth- 
er grounds 63 N. J. LL, 634, 44 A 709, 
76 AmSR 228, 48 LRA 412], 

N. M.—Hagerman v. Hagerman, 
so M. 118, 141 P 618, LRA19I5A. 

N. Y.—Veeder v. Mudgett, 95 N. 
Y. 295, 16 NYWklyDig 172; Moore 
vorNew "Yorks 73 INJvY. °23850 29) Am Rk 
134; Davis v. New York, 14 N. Y. 
506, 67 AmD 186; Peo. v. St. Law- 
rence County, 101 App. Div. 327, 91 
NYS 948; Weston vy. Syracuse, 82 
Hun 67, 31 NYS 186 [rev on other 
grounds 158 N. Y. 274, 538 NE 12, 70 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 194-195] 


used no diligence to ascertain whether it had the 
power which it assumed to exercise.*? 
tion of the rule is not affected by the fact that 
the contract was the result of a compromise,*? the 
fact that money has been expended in the faith of 
the contract,** or by reason of a prior erroneous 
construction of a statute or ordinance.*® 
rule affected by the fact that benefits have accrued 
and been received by the public,#* although there is 
some authority apparently to the contrary,*? and 
some cases in applying the rule have made the dis- 
tinction between acts and contracts which are mere- 
ly ultra vires because unauthorized and those which 
are strictly ultra vires because wholly illegal and 


AmSR 472, 43 LRA 678]; New York 
v. Ne York Cent., etc., R. Co., 69 
Hun 324, 23 NYS’ 562 [aff 147 N. ¥. 
710, 42 NE 724]; La France Fire En- 
gine Co. v. Syracuse, 33 Misc. 516, 
68 NYS 894; Hodges v. Buffalo, 2 
Den. 110. 

N. C.—Richmond Union Bank v. 
Oxford, 119: N. C. 214, 25 SE 966, 34 
LRA 487. 

Oh.—Frisbie Co. vy. Hast Cleveland, 
98 Oh. St. 266, 120 NE 309; Findlay 
v. Pendleton, 62 Oh. St. 80, 56 NED 
649; Cleveland y. State Bank, 16 Oh. 
St. 236, 88 AmD 445; Cleveland, etc., 
R. Co. v. Cleveland, 33 Oh. Cir. Ct. 
482; Raynolds y. Cleveland, 28 Oh. 
Cir: Ct. 463° [aff 76) Oh. St: 619; (81 
NE 1182]; Brush Electric Light Co. 
v. Jones Bros. Electric Co., 5 Oh. Cir. 
Ct. 340, 3 Oh. Cir. Dec. 168; Cleve- 
land, etc., R. Co. v. Cleveland, 15 Oh. 
Cir CHANG iS:F198. 

Or.—Baker City Mut. Irr. Co. v. 
Baker City, 58 Or. 306, 110 P 392, 
nh yeu er is 

Pa.—Com. v. Erie, etc., R. Co., 27 
Pa. 339, 67 AmD 471; Dreese v. Beav- 
er Tp. Suprs., 24 Pa. Dist. 586. 

R. I.—Dube v. Peck, 22 R. I. 448, 


467, 48 A 477; McAleer v. Angell, 
19° Ri TI. 688, 386A) 58892Smith ‘v. 
Westerly, 19 R. I. 487, 35 A 526; 


MecTwiggan v. Hunter, 19 R. I. 265, 
33) A529) LRA 526. : 

Tex.—Oriental Oil Co. v. San An- 
tonio, (Civ. A.) 208 SW 177; London 
Guarantee & Acc. Co., Ltd. vy. Beau- 
mont, (Civ. A.) 1389 SW 894; Noel v. 
San Antonio, 11 Tex. Civ. A. 580, 33 
SW i 

Wash.—Washington Water Power 
Co. v. Spokane, 89 Wash. 149, 154 P 
329; Turner Inv. Co. v. Seattle, 70 
Wash. 201, 126 P 426, 41 LRANS 
781; State v. Monroe, 40 Wash. 545, 
82 P 888; Paul v. Seattle, 40 Wash. 
294, 82 P 601; Arnott v. Spokane, 6 
Wash. 442, 33 P 1063. 


Wis.—Humboldt v. Schoen, 168 
Wis. 414, 170 NW 250; Menasha 
Wooden Ware Co. v. Winter, 159 


Wis. 4387, 150 NW 526; McGowan v. 
Paul, 141 Wis. 388, 1283 NW 253; Ash- 
land v. Northern Pac. R. Co., 119 
Wis. 204, 96 NW 688; Schneider vy. 
Menasha, 118 Wis. 298, 95 NW 94, 


{a] Reasons for rule—(1) “To 
hold otherwise would be to expose 
the tax-payer to all the evils which 
statutes or ordinances passed for his 
protection were designed to prevent.” 


99 AmSR 996. 


Hope v. Alton, 214 Ill. 102, 106, 73 
NE 406, 407. (2) “To permit this 
would practically be giving the 


sanction of the court to the doc- 
trine, that a corporation can become 
omnipotent by arrogating to itself 
power forbidden by its. charter, 
which is the vital source and origin 
of all corporate power.’ Westing- 
house Mach. Co. v. Wilkinson, 79 Ala. 
312, 314. (3) “In such case the 
doctrine of estoppel can not be held 
to apply, without clothing corpora- 
tions with the ability to increase 
their powers indefinitely, by sheer 
usurpation.” Marion Sav. Bank. v. 
Dunkin, 54 Ala. 471, 473. 

{b]- Rule applied.—(1) Where a 
city engages ultra vires in supplying 
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The opera- | public policy.48 


[§ 195] (f) 


Nor is the 


water to customers beyond its lim- 
its, their improvement of their prop- 
erty in expectation of water main 
did not estop the city from discon- 
tinuing the service and removing the 
water pipes. Gainesville v. Dunlap, 
VAs Gat ns44, 940 SH 2475 (2) | Phat 
part of plaintiff's claim was illegally 
paid by defendant city without an 
appropriation therefor does not estop 
city from later claiming payment 
was improper and reimbursing itself 
for payment so made from an appro- 
priation subsequently made. Spencer 
v. New York, 179 App. Div. 69, 166 
NYS 177. 

Illegal act or contract (1) 
not work an_ estoppel. La 
France Fire Engine Co. v. Syracuse, 
33 Misc. 516, 68 NYS 894; St. Croix 
County v. Webster, 111 Wis. 270, 87 
NW 302. (2) No estoppel arises 
from an act done in violation of law. 
Baker City Mut. Irr. Co, v. Baker 
City; 58! Or/306,, 1109 Pv392113-P) 9. 
(3) A state or county is not estopped 
from prosecuting one for dealing in 
liquor under a void license. Lane vy. 
Schultz, (Tex. Civ. A.) 146 SW 1009. 
(4) “No performance on either side 
can give the unlawful contract any 
validity.”’ Central Transp. Co. v. 
Pullman’s Palace Car Co., 139 U. S. 
24, 60, 11 SCt 478, 35 L. ed. 55. 


42. Missoula St. R. Co. v. Mis- 
soula, 47 Mont. 85, 130 P 771; At- 
lantie City Water-Works Co. v. 


Read; 50) No J. LD. (6655715 A 10> Laft 
AOUING tds LAOS uO PANS 91 

43. State v. Minnesota Transfer 
R. Co., 80 Minn. 108, 88 NW 32, 50 
LRA 656. 

44. Mealey v. Hagerstown, 92 Md. 
741, 48 A 746. 

45. Chicago Tel. Co. v. 
Mfg. Assoc., 106 Ill. A. 54. 

46. Cal.—Mullan y. State, 11% Cal. 
578, 46 P 670, 34 LRA 262. 

Ga.—Dawson v. Dawson Water 
Works Co., 106 Ga. 696, 32 SE 907. 

Ill.—Hope v. Alton, 116 Ill. A. 116 
[aff 214 Ill. 102, 73 NE 406]. 

Md.—Mealey vy. Hagerstown, 92 
Md. 741, 48 A 746. 

Mo.—Unionville v. Martin, 95 Mo. 
A. 28, 68 SW 605. 


Illinois 


Acceptance of benefits see infra 
$§ 218, 219. 

47. See infra § 218. 

4s. U. S.—Hitchcock v. Galves- 


ton, 96 U. S. 341, 24 L. ed. 659. 
Ala.—Ensley v. Hollingsworth, 170 
Ala. 396, 54 S 95, AnnCas1912D 652; 
Bluthenthal v. Headland, 132 Ala. 
249, 31 S 87, 90 AmSR 904. 
Ind.—Schipper v. Aurora, 121 Ind. 
154, 22 NE 878, 6 LRA 318. 


Minn.—Henderson v. Sibley, 28 
Minn. 515, 11 NW 91. 
Mo.—St. Louis v. Davidson, 102 


Mo. 149, 14 SW 825, 22 AmSR 764. 

49. See supra § 1938. 

50. Treadway v. Schnauber, 1 
Dak. 236, 46 NW 464. 

51. U. S.—City R. Co. v. Citizens’ 
Sti IR: Commie6r Use S: 557,717 SCt 653, 
41 L. ed. 1114; Robbins v. Chicago, 
4 Wall. 657, 18 L. ed. 427; New York 
v. Sheffield, 4 Wall. 189, 18 L. ed. 
416; Rogers v. Burlington, 3 Wall. 
654, 18 L. ed. 79; Meyer v. Musca- 
tine, 1 Wall. 384, 17 L. ed. 564; Wykes 


of Exercising Power. 
other governmental agency cannot be estopped by 
its ultra vires acts,*® there is nevertheless a broad 
distinction to be observed between an irregular ex- 
ercise of a granted power, and the total absence or 
want of power;°° and the rule is that it may be 
estopped, as right and justice may require, where 
the act or contract relied on to create the estoppel 
was within its corporate powers, although the method 
of exercising the power was irregular or unau- 
thorized ;°1 and the rule has been applied in respect 
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void as being positively prohibited by law or against 


Irregular or Unauthorized Method 
Although a municipality or 


v. Santa Cruz City Water Co., 184 
Fed. 752 [aff 202 Fed. 357, 120 CCA 
485]; U. S. v. Walker, 148 Fed. 1022 
mem, 79 CCA 392 mem; Ft. Scott v. 
W. G. Hads Brokerage Co., 117 Fed. 
51, 54 CCA 437 [certiorari den 187 
U. S. 647, 23 SCt 846, 47 L. ed. 348]. 

Ark.—Book y. Polk, 81 Ark. 244, 98 
Sw 1049. : 

Colo.—Colorado Springs v. Colo- 
rado City, 42 Colo. 75, 94 P 316. 

Dak.—Treadway v. Schnauber, 1 
Dak. 236, 46 NW 464. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133. 

Ida.—Twin Falls v. Harlan, 27 
Ida: 169,. 151) P1719. 

Ill.—London Mills v. White, 280 
Ill. 289, 70 NE 313; Chicago v. Pitts- 
burgh, etc., R. Co., 244 Ill. 220, 91 
NE 422, 135 AmSR 316; Winnetka v. 
Chicago, etc., R. Co., 204 Ill. 297, 68 
NE 407; Chicago v. Carpenter, 201 
Ill. 402, 66 NE 3862; National Home 
Bldg., etc., Co. vy. Home Sav. Bank, 
181 Ill. 35, 54 NE 619, 72 -AmSR 
245, 64 LRA 399; Chicago v. Seben, 
165 Ill. 371, 46 NE 244, 56 AmSR 
245; Badger vy. Inlet Drain Dist., 141 
Ill. 540, 31 NE 170; Chicago, ete., R. 
Co. v. Peo., 91 Ill. 251; Nevins v. 
Peoria, 41 Ill. 502, 89 AmD 392; 
Goodrich v. Chicago, 20 Ill. 445; Chi- 
cago v. Nicholson, 130 Ill. A. 466; 
Tilinois Cent. . Co. v. Alexander 
County Road Dist. No. 1, 119 Ill. A. 
251; Drainage Comrs. v. Lewis, 101 
Tll. A. 150; Westbrook v. Middlecoff, 


99 Ill. A. 327; Chicago vy. Norton Mill-> 


ing? Co4797 VIN. A. 651) Laff 196) 1 
580, 68 NE 10438]. 

Ind.—Newcastle v. Dingle, 185 Ind. 
626, 114 NE 221, 224 [cit Cyc]. 


Iowa.—Blennerhassett  v. Forest 


City, 117 Iowa 680, 91 NW 1044. 
Kan.—Sleeper v. Bullen, 6 Kan. 
300. 
Ky.—East Tennessee Tel. Co. v. 


Frankfort, 141 Ky. 588, 133: SW 564. 

Mass.—Norton vy. New Bedford, 166 
Mass. 48, 43 NE 1034; Saunders v. 
Lowell, 131 Mass. 387; Haskell v. 
Bristol County, 9 Gray 341. 

Mich. — Ludington Water-Supply 
Co. v. Ludington, 119 Mich. 480, 78 
NW 558; Ashley v. Port Huron, 35 
Mich. 296, 24 AmR 552. 

Minn.—State y. Dakota County 
School Dist. No. 108, 85 Minn. 230, 
88 NW 751. 

Mo.—Missouri, ete., Land Co. v. 
Quinn, 172 Mo. 563, 73 SW 184; Ed- 
wards v. Kirkwood, (A.) 127 SW 378; 
Schumacher vy. St. Louis, 3 Mo. A. 
29%. 

Nebr.—Omaha Second Cong. Church 
Soc. v. Omaha, 35 Nebr. 103, 52 NW 
829; Trester v. Missouri Pac. R. Co., 
83 Nebr. 171, 49 NW 1110. 

N. J.—Oliver v. Jersey City, 63 
N. J. L. 634, 44 A 709, 76 AmSR 228, 
48 LRA 412 [rev 63 N. J. L. 96, 42 
A 782]; Schumm vy. Seymour, 24 N. 
J. Eq. 148. 

N. Y.—Seifert v. Brooklyn, 101 N. 
Y. 136, 4 NE 321, 54 AmR 664; Moore 
v. New York, 73 N. Y. 238, 29 AmR 
134: Weston v. Syracuse, 82 Hun 67, 
31 NYS 186 [rev on other grounds 


158 N. Y. 274, 58 NE 12, 70 AmSR 
472, 48 LRA 678]. 
Oh.—Mt. Vernon v. State, 71 Oh. 
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of contracts.not complying with the required for- 
malities,°2 to contracts not void but merely void- 
able,°? and to contracts not ultra vires or mala pro- 
hibita,°>* even though entered into by virtue of un- 
or invalid ordinances.°*® 
For the purpose of avoiding lability for injuries 


constitutional statutes > 


to person or property from the 


maintenance of streets, drains, or sewers, a munici- 
pality cannot set up that there has been a failure 
to comply with some regulation concerning the ex- 
Where a municipal corpora- 
tion dealing with individuals assumes powers upon 


ercise of the power.®? 


St. 428, 73 NE 515, 104 AmSR 783, 
2 AnnCas 399; Tone v. Columbus, 39 
Oh. St. 281, 48 AmR 438; Tiffin v. 
McCormack, 34 Oh. St. 638, 32 AmR 
408; Raynolds v. Cleveland, 28 Oh. 
Cir. Ct. 463 [aff 76 Oh. St. 619, 81 
NE 1182]. 
Or.—Portland vy. 
Co., 33 Or. 307, 52 P 
713, 44 LRA 527. 
Pa.—Com. vy. Bala, etc., Turnp. Co., 


Bjtuminous Pay. 
28, 72 AmSR 


Poe Pas 47 web. Ay L105; 

R. I—Mathewson y. Tripp, 14 R. 
T.. 587. 

S. D.—Missouri River Tel. Co. v. 
Mitchell, 22 S. D. 191, 116 NW 67. 
But see State y. Coughran, 19 S. 


D. 271, 103 NW 31 (holding that in 
a suit to quiet title the state may 
avail itself of irregularities in de- 
fendant’s title even though such ir- 
regularities were committed by its 
own Officers and agents). 

Tenn.—Burkett v. Athens, (Ch. A.) 
59 SW> 667. 


Tex.—Ft. Worth v. Reynolds, (Civ. 


A.) 190 SW 501. 
Vt.—New Haven v. Weston, 87 Vt. 
7, 86 A 996, 46. LRANS 921. 


Wash.—Washington Water Power | 


Co. v. Spokane, 89 Wash. 149, 154 P 
329; Taake v. Seattle, 16 Wash. 90, 47 
P 220. 

Wis.—Church  v. 31 
Wis. 512. 

“Courts are not disposed to coun- 
tenance defenses based upon mere 
irregularities in the making of con- 
tracts by municipal corporations or 
noncompliance with preliminary re- 
quirements not going to the question 
of power. And that individuals deal- 
ing with municipal authorities ‘may, 
without incurring extra hazard, as- 
sume that-acts of a general govern- 
ing body within their general pow- 
ers which are published, represented 
and held out as valid, with invita- 
tions to individuals to enter into en- 
gagements and expend money and 
labor on the faith of them are in 


Milwaukee, 


fact as represented.’”, Moore v. 
Néw York, 73 N. Y. 2388, 29 AmR 
134. 

[a] Where the right of a cor- 


poration to assert its corporate exist- 
ence is questioned by a state be- 
cause of some defect or irregular- 
ity in the proceedings for organiza- 
tion, the doctrine of waiver operat- 
ing by way of estoppel in pais is ap- 
plicable as against the state. State 
v. Dakota County School Dist. No. 
108, 85 Minn*> 230, 88 NW 751. 

52. Ill—Chicago v. Pittsburgh, 
ete., R. Co., 244 Ill. 220, 91 NE 422, 
135 AmSR 316; Drainage Comrs. v. 
Lewis, 101 Ill. A. 150. 

Ind.—New Castle v. Hunt, 47 Ind. 
A. 249, 93 NE.173. 

TIowa.—Bridges v. Grand View, 158 
Iowa 402, 1389 NW 917. 

Mich.—Ludington Water-Supply 


Co. v. Ludington, 119 Mich. 480, 78 
NW 558. . 
Mo.—Edwards v. Kirkwood, (A.) 


127 SW 378. 

53. Athearn vy. Millersburg Inde- 
pendent Dist:, 33 Iowa 105; New Jer- 
sey Car Spring, etc. Co. v. Jersey 
City, 64 N. J. L. 544, 46 A 649; Dal- 
las v. Martyn, 29 Tex. Civ. A. 201, 
XS SW 710. 
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construction or 


54. 
City, 


Colorado Springs vy. Colorado 
42.Colo. 75, 94 P 316; Peo._v. 
Zimmerman, 58 Mise. 264, 109 NYS 
396. See also supra § 194 text and 


note 48. 

55. Mt. Vernon vy. State; 71 Oh. 
St. 428, 450, 73 NE 515, 104 AmSR 
783, -2 AnnCas 399; Raynolds  v. 
Cleveland, 28 Oh. Cir. Ct. 463 [aff 
76 Oh. St. 619, 81 NE 1182]. See 
alse Constitutional Law §§ 190-203. 

“The principles of estoppel apply 
as well where proceedings of a cor- 
poration are questioned on the 
ground of the unconstitutionality of 
the statute under which they are 
had, as where they are attacked upon 
other grounds, unless such proceed- 
ings, or what is sought to be ac- 
complished by them, are per se ll- 
legal or malum prohibitum. Want 
of power in the corporation may be 
waived, or an estoppel may arise 
from failure toassert itat the proper 
time.” Tone v. Columbus, 39 Oh. 
St. 281, 48 AmR 438 [quot Mt. Ver- 
non vy. State, supra]. 

[a] Thus where a street railway 
franchise has been granted to a bid- 
der by a city council, in the ordi- 
nance granting which franchise the 
council states that due notice has 
been published for-three consecutive 
weeks as required by law, this- bid- 
der may not be enjoined by the city 
or its relators from exercising its 
rights under such franchise, on the 
ground that due legal notice was in 
fact not published, provided such 
bidder acting in good faith has ex- 
pended large sums in reliance upon 
such statement. Raynolds vy. Cleve- 
land,.28 Oh. Cir. Ct. 463 [aff 76 Oh. 


St. 619, 81 NE 1182]. 
56. Chicago v. Pittsburgh, etc., 
R. Co., 244 Dll...220, 91 NEs422, 135 


AmSR 316 (where an ordinance law- 
fully releases a railroad from dam- 
ages accruing to the city from the 
erection of viaducts under a prior 
ordinance, in consideration that the 
railroad shall elevate its tracks, the 
city is estopped to claim the invalid- 
ity of the ordinance because not 
published as required by law, and re- 
cover the damages released, the rail- 
road having accepted the ordinance). 
57. U. S—New York v. Sheffield, 
4 Wall. 189, 18 L. ed. 416. 
Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133 ‘ 


Ill—Chicago vy. Norton Milling 
Cons IL-2 Ast Ghote fatecl 96. Ti.” 580, 
63 NE 1043]. 

Mass.—Norton v. New _ Bedford, 


166 Mass. 48, 48 NE 1034; Haskell v. 
Bristol County, 9 Gray 341. 


Mo.—Schumacher vy. St. Louis, 3 
Mo. A. 297. 
Nebr. — Omaha Second Cong. 


Church Soc. v. Omaha, 85 Nebr. 103, 
52 NW 829. 

Wash. — Collensworth v. New 
Whatcom, 16 Wash. 224, 47 P 439. 

Wis.—Churech vy. Milwaukee, 31 
Wis. £ 
{a] Rule applied.—(1) Where 
a corporation is sued for an injury 
growing out of negligence of the 
corporate authorities, in their care 
of the streets of the corporation, they 
cannot defend themselves on the 
ground that the formalities of the 
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which the validity of its acts depends, and subse~ 
quently it develops that the specific powers relied 
on were not possessed, the municipality is not there- 
by excused from the performance of its obligations, 
if they can be performed through the agency of 
other powers which it does possess.°§ 
portant limitation of the rule is that no estoppel 
can arise in favor of one who has knowingly assisted 
or agreed to assist the municipality in the illegal ex- 
ercise of its power;°® and it has been held that the 
rule will not apply. where the method of the exercise 
of the power is not a mere irregularity but actually 


But an im- 


1 
statute were not pursued in estab- 
lishing the street originally. New 
York vy. Sheffield, 4 Wall. (U. S.) 189, 
18 L. ed. 416. (2) If the authori- 
ties of a city authorized to construct 
drains and sewers beyond its limits 
construct the same without comply- 
ing with the formalities prescribed 
by the charter, or, after the drain 
or sewer is completed, take charge 
of the same, and regulate it as a 
part of the system of drainage and 
sewerage of the city, the city, when 
sued for an injury resulting from 
the construction and maintenance of 
such drain or sewer, cannot defend 
by alleging its want of authority to 
do the act complained of. Langley 
v. Augusta, 118 Ga. 590, 45 SE 486, 
98 AmSR 133. (3) <A city which 
is building a sewer, through its of- 
ficials and with its money, cannot 
urge, as a defense to an action for 
personal injuries sustained by a 
workman therein, that through some 
irregularity in the proceedings of its 
officers or board the construction is 
without authority of law. Norton v. 
New Bedford, 166 Mass. 48, 43 NE 
1034. (4) Where a city has -taken 
lard and actually constructed a 
highway over it, it cannot object, in 
a proceeding to compel the issuance 
of a warrant for a jury to assess 
the damages alleged by petitioners 
to have been sustained by them by 
the laying out of the highway, that 
no notice was given of the purpose 
to locate the way, or that the names 
of the owners of the land were not 
stated in the laying out. Haskell v. 
Bristol County, 9 Gray (Mass.) 341. 
(5) When the authorities of a city 
change the grade of a street, ap- 
point appraisers to assess the dam- 
ages of abutting owners, and con- 
firm the award when returned, the 
city, on the trial of an appeal by 
the landowner from the assessment 
of damages, cannot, to defeat a re- 
covery, urge defects and irregulari- 
ties in its own proceedings in chang- 
ing the grade. Omaha Second Cong. 
Church Soc. v. Omaha, 35 Nebr. 103, 
52 NW 829. (6) In an action for 
damages resulting to a lot owner 
from the change in the grade of a 
street, plaintiff hada right to as- 
sume that all necessary steps had 
been taken by the city authorities to 
render their acts lawful, and. the 
city cannot, as against him, be heard 
to- allege the contrary... Church v. 
Milwaukee, 31 Wis. 512. 

{b] The St. Louis City Charter, 
art 12 § 1, makes the city liable for 
damages sustained by owners of real 
estate on which permanent buildings 
have been erected, by any change 
of the grade of any street on which 


= 


the real estate fronis; and hence a 


change within its corporate powers, 
made by authority of the proper of- 
ficers, and impliedly ratified by the 
corporate authorities, is valid, not- 
withstanding the technical invalidity 
of the ordinance by which the change 
was made, and the city is liable for 
the damages occasioned thereby. 
Bie aa ON v. St. Louis, 3 Mo. A. 


58. Maher vy. Chicago, 38 Ill. 266. 
59. Ft. Scott v. W. G. Eads Bro- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 195-197] 


forbidden by statute or other positive law,® since 
this in effect brings the case within the ultra vires 


rule.®1 


[§ 196] (g) Grants or Licenses to Use Streets. 
Subject to the rules already discussed,°* a munici- 
pality may be estopped to question the validity of 
a grant or license.** But where the grant or license 
is void because of the entire absence of power to 
execute it, the municipality is not estopped by its 
So it has been held that where a 
railroad company occupied a street without either 
a parol or written license from the municipality, the 
fact that the municipality sits by in silence while 
the company expends money in constructing the 
road in the street does not estop the municipality,° 
although it has been held that acquiescence for more 


acquiescence.®* 


Kerage Co., 117 Fed. 51, 54 CCA 437 
[certiorari den 187 U.S. 647, 23 SCt 
846, 47 L. ed. 348]. 

60. I1l.—Roemheld v. 
231 Ill. 467, 88 NE 291. 

Iowa.—Ottumwa R,, etc., Co. v. Ot- 
tumwa, 173 NW 270. 

Mo.—Mullins v. Kansas City, 268 


Chicago, 


Mo. 444, 188 SW 193; Wheeler v. 
Fopee Bluff, 149 Mo. 36, 49 SW 


N. Y.—Keane v. New York City, 88 
App. Div. 542, 85 NYS 130. 

Oh.—Frisbie Co. v. East Cleveland, 
98 Oh. St. 266, 120 NE 309. 

Wash.—Paul v. Seattle, 40 Wash. 
294, 82 P 601; Arnott v. Spokane, 6 
Wash. 442, 33 P 1063. 

Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis. 85, 99 NW 6038, 106 
AmSR 9381. . 

[a] Plain statutory requirements 
eannot be abrogated by estoppel. 
Mullins v. Kansas City, 268 Mo. 444, 
460, 188 SW 193 (‘fit is plain that to 
allow such a doctrine upon a con- 
temporaneous matter to be success- 
fully asserted in the teeth of a stat- 
ute which forbids, and of which 
statute plaintiff must be held to 
know, would be against public 
policy’’). 

{b]° Thus (1) where the agents of 
a city are restricted by law as to 
the method of contracting, the city 
eannot be bound otherwise than -by 
a compliance with the conditions 
prescribed for the exercise of the 
power. Roemheld vy. Chicago, 231 
Tll. 467, 83 NE 291. (2) A city is 
not estopped to deny its liability to 
a contractor by the oral promise of 
its proper committee that he shall 
be paid for extra work performed by 
him, where the statute specifically 
requires the contract for such work 
to be in writing. Mullins v. Kansas 
City, 268 Mo. 444, 188 SW 193. (3) 
So where a company, under permis- 
sion of the city waterworks trusteés, 
laid water mains at a cost in excess 
of five hundred dollars under an 
agreement by the trustees to repay 
the money at a future time, the city 
was not estopped to set up violation 
of the statute requiring advertise- 
ment for bids as a defense. . Frisbie 
Co. v. East Cleveland, 98 Oh. St. 266, 
120 NE 309. < 

[c] Under the Seattle City Char- 
ter art 4 §§ 27, 28, providing that 
no obligation of any kind against 
the city shall be created except by 
ordinance, the fact that the benefit 
of an irregularly executed contract 
has been received by the city does 
not estop it from denying liability 
thereon. Paul v. Seattle, 40 Wash. 
294, 82 P 601. 

61. See supra § 194. 

62. See supra §§ 190-194. 

63. U. S.—Louisville v. Cumber- 
Jand Tel., ete, Co. 224 U. S. 649, 
32 SCt 572, 56 L. ed. 934; City R. Co. 
v. Citizens’ St. R. Co., 166 U. S. 557, 
17 SCt 658, 41 L. ed. 1114. 

TIll.—Peo. v. Union Gas. 
260 Tll. 392, 103 NE 245. 

La.—New Orleans, etc., R. Co. v. 
New Orleans, 109 La. 194, 33 S 192. 


etce., Co., 
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[§ 197] (h) 


is this so where 


Mo.—Union Depot Co. v. St. Louis, 
8 Mo. A. 412 [aff 76 Mo. 393]. 

Pa.—Hestonville, ete, R. Co. v. 
Philadelphia, 89 Pa. 210. 

S. D.—Missouri River Tel. Co. v. 
Mitchell, 22 S. D. 191, 116 NW 67. 

Tex.—Krause vy. El Paso, 101 Tex. 
211, 106 SW 121, 130 AmSR 831, 14 
LRANS 582. 

Wash.—Commercial Electric Light, 
etc., Co: v.° Tacoma, 17 Wash. 661; 
50 P 592; Spokane St. R. Co. v. Spo- 
kane Falls, 6 Wash. 521, 33 P 1072. 

[a] Rule applied.—(1) Demand 
by city from consolidated telephone 
company of the bond required of 
original company, and expenditure of 
large sums by the consolidated com- 
pany in extending its system, with 
the acquiescence of the city, estops 
the city from claiming that its con- 
sent to the use of the city streets 
by the original company was inoper- 
ative as to the consolidated com- 
pany. Louisville v. Cumberland Tel., 
ete:, Cof@224° Wy Si? 649,082 SCt 572, 
56 L. ed. 934. (2) While the acts, 
doings, and averments of municipal 
councils, and those of officers of 
municipalities, may, perhaps not or- 
dinarily, operate as estoppel against 
such bodies, the doctrine cannot be 
carried to the extent of permitting 
a municipality, after judicially en- 
forcing against a grantee of fran- 
chise rights ‘the obligations such 
grantee had undertaken in considera- 
tion of the grant made, to single 
out and repudiate that part of the 
ordinance, evidencing the grant, 
which provides for an extension of 
the time limit of the franchise. New 
Orleans, etc., R. Co. v. New Orleans, 
109 La. 194,. 33 S$:192. 

{b] Extension of franchise.—A 
city which extends the duration of 
a street railway franchise in order 
to enable the railway company to 
refund its bonded indebtedness is 
estopped, after. negotiation of the 
new bonds, from attacking the va- 
lidity of the extension for want of 
consideration. City R. Co. v. Citi- 
zens’ St. R. Co., 166 U. S. 557,17 SCt 
658, 41 L. ed. 1114. ! 

Acceptance of benefits see infra 

219. 

: 64. U. S.—Detroit v. Detroit City 
R. Co., 56 Fed. 867 [rev on other 
grounds 60 Fed. 161 (app dism 154 
U. S. 500 mem, 14 SCt 1145 mem, 38 
L. ed. 1084 mem) ]. 

Ark.—Wittle Rock R., \ ete.; 1 Cov: 
North Little Rock, 76 Ark. 48, 88 SW 
826, 1026. 

Ill.—Burton Co. v. Chicago, 236 Iil. 
383, 86 NE 93, 15 AnnCas 965; Sny- 
der v. Mt. Pulaski, 176 Ill. 397, 52 
NE 62, 44 LRA 407. 

Towa.—Bennett v. Mt. Vernon, 124 
Iowa 537, 100 NW 349. 

Mo.—State v. Murphy, 134 Mo. 548, 
31 SW 784, 34 SW 51, 35 SW 1132, 56 
AmSR 515, 34 LRA 369. 

@h.—Cleveland, ete, R. Co. -v. 
Cleveland, 33 Oh. Cir. Ct. 482; Brush 
Electric Light Co. v. Jones Bros. 
Electric Co., 5 Oh. Cir. Ct. 340, 3 Oh. 
Cir. Dec. 168; Cleveland, ete., R. Co. 
vy. Cleveland, 15 Oh. Cir. Ct. N. S. 
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than forty years barred, by the statute of limita- 
tions, the right of the city to object.°* Nor is a city 
estopped to order the removal of a structure on a 
sidewalk permitted to be erected under an ordinance 
expressly providing for revocation at any time.®? 


Acquiescence in Improvements. 


In accordance with and subject to the rules already, 
discussed,"* the doctrine of equitable estoppel may 
be invoked against the public, a municipality, or 
other public agency, where it has acquiesced in the 
making by one acting in good faith of such valuable 
and permanent improvements on its streets, alleys, 
or other property that it would be unjust and in- 
equitable to allow it to assert title to the property 
on which the improvements were made.®® A fortiori 


the municipality goes further and 


193. 

R. I.—Smith vy. Westerly, 19 R. I. 
437, 35 A 526. 

Tex.—Oriental Oil Co. v. San An- 
tonio;) (Civ. “A;)? 208 Swe 77 

[a] Nuisance.—A license by a 
municipality to an individual or com- 
pany to build and maintain struc- 
tures or do other acts which con- 
stitute a nuisance does not operate 
to estop the municipality from abat- 
ing the nuisance. Oriental Oil Co. 
v. San Antonio, (Tex. Civ. A.) 208 
SW 177; Belton y. Baylor Female 
College, (Tex. Civ. A.) 33 SW 680. 

{[b] Extension of franchise.—A. 
municipality is not estopped from. 
denying a valid grant in the streets 
where the extension of a franchise 
is void because it exceeds the nor- 
mal life of the company on the 
ground that the company has per- 
formed new obligations at great ex-~ 
pense. Detroit v. Detroit City R. Co., 
56 Fed. 867, 60 Fed. 161 [app dism 
154 U. S. 500 mem, 14 SCt 1145 mem, 
38 L. ed. 1084 mem]. 

[c] Effect of good faith of grantee, 
—A town is. not estopped to take 
advantage of the incapacity of its 
council to make a contract granting 
the exclusive right to lay pipes in 
the streets, because the grantee acted 
in good faith, and fulfilled all its 
obligations. Smith v. Westerly, 19 
Ro T. 4375.35" -A’ 526: 

Ultra vires acts see supra § 194. 

65. Morris, etec., R. Co. v. Newark, 
10 N. J. Eq. 352; Cincinnati: v.' Co-: 
lumbia, ete, St. R.:Co.,° 9 Oh. Deci 
(Reprint) 782, 17 CincLBul 192. 

Acquiescence in improvement see 
infra § 197. 

66. Cincinnati v. Columbia, etce., St. 
Ri Co.379' Ohyv Dec. CReprint) | 782; 17 
CincLBal 192. f 

Avoiding rule of limitations see 
supra § 190 text and notes 92-95. 

67. Peo. v. Western Cold Storage 
Go.; 287 Tll: 612,’ 123° NE: 43. 

68. See supra §§ 190-195. vg 
Cohn, 


69. Cal.—Los Angeles vy. 
101s Cab. SISUsbake 1002; 
Ga.—Atlanta v. Gate City Gas 


Light Co., 71 Ga. 106. 

Tll.—Remy v. Chicago, 268 Ill. 597, 
109 NE 679; Peo. v. Wieboldt, 233 
Ill. 572, 84 NE 646 [aff 138 Ill. A. 
200]; Chicago v. Illinois Steel Co., 
229 Ill. 303, 82 NE 286, 120 AmSR 
258; Peoria v. Central Nat. Bank, 224 
Ill. 43, 79 NE 296, 12 LRANS 687; 
Peo. v. Rock Island, 215 Ill. 488, 74 
NE 4387, 106 AmSR 179; Itasca v. 
Schroeder, 182 Ill. 192, 55 NE 50; 
Carlinville v..Castle, 177 Ill. 105, 52 
NE 383, 69 AmSR 212; Decatur v. 
Niedermayer, 168 Ill. 68, 48 NE 72; 
Jordan v. Chenoa, 166 Ill. 530, 47 NE 
191; Winnetka v. Prouty, 107 Ill. 
218; Peo. v. Thompson, 209 Ill. A. 
570; Dickerson vy. Le Roy, 72 Ill. A. 
588. 

Ind.—New Castle v. Hunt, 47 Ind. 
A, 249, 93 NE 173. 

Iowa—Herrick v. Moore, 169 NW 
741; Christopherson v. Forest City, 
178 Iowa 893, 160 NW 691; Zollinger 
v. Newton, 172 Iowa 352, 154 NW 
611; Bridges v. Grand View, 158 Iowa 
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demands and receives from the party committing 
the encroachment. a stipulation against claims for 
damages for the vacation of the street,’° or where 
an agent, of the city acting under its instructions, 
and with the concurrence of the party subsequently 
making the improvements, investigates and reports 
to the council of the municipality that it has no 
rights in the land, and such report is received and 
However, to cre- 
ate an estoppel the essential elements of an estoppel 
in pais must be present;"* and hence no estoppel is 
created against a municipality in respect of an en- 


filed in the records of the city." 


131 Iowa 213,° 108 NW _ 218; Sioux 
City v. Chicago, ete, R. Co., 129 
Iowa 634, 106 NW 183, 113 AmSR 


501; Bullis v. Noble, 36 Iowa _ 618; 
Foster v. Bigelow, 24 Iowa 3879; Grant 
v. Davenport, 18 Iowa 179; Lucas v. 
Hart, 5 Iowa 415. 

Ky.—Guilfoyle v. Maysville, 129 
Ky. 532, 112 SW 666 (recognizing 
the rule). 

Miss.—Jackson City vy. Merchants 
Bank, ete., Co., 112 Miss., 537, 73 S 
573. 

Mo.—St. Joseph v. St. Joseph: Ter- 
minal R. Co., 268 Mo. 47, 186 SW 
1080. 

Okl.—Trotter v. Wood, 52 Okl. 20, 
152 P 600. 

Or.—Hart v. Independence, 84 Or. 
194, 164 P 719; Barton v. Portland, 
74 Or. 75, 144 P 1146; Portland v. 
Inman-Poulsen Lumber, Co., 66 Or. 
86, 133 P 829, 46 LRANS 1211, Ann 
Cas1915B 400; Silverton v. Brown, 
63 Or. 418, 128 P 45; Oliver v. Syn- 
horst, 48 Or. 292, 86 P 376, 7 LRANS 
243; Bayard v. Standard Oil Co., 38 
Or. 438, 63 P 614; Grady v. Dundon, 
30, Or. 333, 47) Po 915. 

Pa.—In re Melon St., 192 Pa. 331, 
43 A 10138; Jordan v. Washington, 
etc., R. Co., 25 Pa. Super. 564. 

Ss. C.—South Bound R. Co. v. Bur- 
ton, 67 S. C. 515, 46 SE 340. 

Tex.—Victoria v. Victoria County, 
ee SW 190 [rev (Civ. A.) 94 SW 
116]. 

Utah.—-Wall v. Salt Lake City, 50 
Utah 593, 168 P 766. 

[a] Reasons for rule.—(1) “The 
hardships that would result from a 
contrary holding, and the necessity 
of raising an estoppel in particular 
cases to prevent fraud and injus- 
tice, have induced the establishment 
of the rule, and it has been several 
times said that there is neither dan- 
ger to the public nor injustice in 
the application of the doctrine. In 
the exercise of proper diligence the 
public authorities may prevent en- 
croachments upon public right, and 
if they do not, any citizen may take 
the necessary steps to do so.” Peo. 
v. Rock Island, 215 Ill. 488, 495, 74 
NE437,. 106: AmSR 179... (2) “Phe 
whole doctrine of estoppel, as ap- 
plied to cases like this, rests upon 
the thought that the city, through 
its proper officers, or those author- 
ized to act for it, has consented to 
the doing of the act of which it now 
complains, and this consent is con- 
clusively presumed after 10 years’ 
silence.” Herrick v. Moore, (lowa) 
169 NW 741. (3) “This doctrine 
has been placed sometimes upon the 
theory that the town did not accept 
the grant tendered it by the owner 
of the platted property to any great- 
er width than it assumed control 
over, and sometimes upon the ground 
that one may not stand by and see 
valuable improvements made upon 
his property, on a claim by the one 
who.:makes them that they are on 
his own property, without having 
his mouth closed from asserting that 
the improvements were upon his, the 
owner’s property, and that he will 
tear them down.” Bridges v. Grand 
View, 158 Iowa 402, 405, 139 NW 
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object.*® 


917 (‘Where the doctrine is based 
wholly on the theory of estoppel 
by reason of the making of valu- 
able improvements, which will be de- 
stroyed or injured in case they are 
torn down or removed, the element 
of time does not figure after the 
improvements are in fact completed 
upon property which is claimed as 
of. right’), 

[b] A state, like individuals (1) 
may be estopped by laches, and 
should not be allowed to oust a cor- 
poration of its franchises where, for 
a long series of years, it has seen 
the corporation expend large sums 
in the acquisition of property and 
improvements under a claimed right 
so to do under its charter. State v. 
Lincoln St. R. Co., 80 Nebr. 333, 114 
NW 422, 14 LRANS 336. (2) A 
state may be estopped from claiming 
a street or alley, or from maintain- 
ing the original lines thereof by 
acquiescing in the possession, occu- 
pation, and improvement of it, or of 
a part of it by a citizen who claims 
title by possession and estoppel only. 


Corey v. Ft. Dodge, 118 Iowa 742, 
92 NW 704. 
[cl] A city, like individuals, (1) 


may be estopped to claim that an 
alley has not been abandoned where 
it has been entirely fenced in for 
over twenty years, and a house has 
been erected on it. Jordan y. Chenoa, 
166 Ill. 580, 47 NE 191. (2) Where 
plaintiff in good faith placed valu- 
able improvements on land which 
had been dedicated as'a Street, but 
which had never been accepted as 
such, and the municipality allowed 
the improvements to remain for over 
thirteen years, it was estopped to 
deny plaintiff's ownership of the 
land. Oliver v. Synhorst, 48 Or. 292, 
86 P 376, 7 LRANS 243. (8) Where 
a building was originally construct- 
ed on a lot as platted, but subse- 
quently a porch was built encroach- 
ing on the public street, the city 
was not estopped to prevent the en- 
croachment in the absence of evi- 
dence that it had consented to its 
erection a sufficient length of time 
prior thereto to create a conclusive 
presumption of consent. Herrick v. 
Moore, (Iowa) 169 NW 741. (4) 
Where wooden buildings had been re- 
placed by a brick structure in a part 
of a city street, which premises had 
been adverseley occupied more than 
ten years, it was held that such im- 
provements extinguished the right 
of the public to the part of the high- 
way thus invaded. Silverton v. 
Brown, 63 Or. 418, 128 P 45. (5) 
Where the shed of a barn had been 
extended across an alley in an in- 
corporated town and the building 
had been adversely used for a time 
exceeding the statute of limitations, 
such encroachment frustrated the 
right of the public to the use of the 


passage. Schooling vy. Harrisburg, 
42 Or. 494, 71 P 605. (6) Where a 
street was located according to 


theory of men who laid out the town, 
had been maintained for over forty 
years, and sidewalks and valuable 
improvements made, the city is 
estopped from changing its bounda- 
ries merely to attain mathematical 
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croachment on a street by an abutting lot owner, 
of which it has no knowledge,’* or by a mere casual 
expression of opinion by: a municipal officer that 
there could be no objection .to the encroachment.’ 
It is essential that the improvement should have 
been induced by the acts of the municipality; and 
it has been held that a claim of irrevocable right 
in a street or public place cannot be predicated 
upon the ground alone that the public officers saw 
improvements in course of construction and did not 
Something more than mere possession 
of municipal property on the part of private parties 


exactness. Hart v. Independence, 84 
Or. 194,164 P 719. 

{d] Where a turnpike company is 
allowed, without objection, to ex- 
pend a large amount of money in 
extending its road, under authority 
of a decree of court, the common- 
wealth is estopped to question the 
regularity of the proceedings under 
which such authority ,was granted. 
Com. v. Bala, etc., Turnp. Co., 153 Pa. 
47, 25 A 1105. 

{e] Extent and limits of rule.— 
Where complainant’s predecessor in 
title. desired to erect a brick build- 
ing at the intersection of two city 
streets, and was required by the 
municipal authorities to delay build- 
ing until the city engineer should 
locate the street lines, which he did 
erroneously, so that the building as 
constructed extended several feet 
into a street, the city was estopped 
from injuring and damaging com- 
plainant’s property while it stood on 
the strip of ground in the street, but 
the public was not divested of title 
to such strip, complainant’s only 
right being to have its right of pos- 
session quieted and confirmed so 
long as the wall might stand on the 
strip. Jackson City vy. Merchants 
Bans ete, C054 112, Miss /)53% 737s 

oo. 

[f] Failure to eject at an early 
date defendants occupying a portion 
of a street, who have made valuable 
linprovements thereon for. several 
years, does not estop the city to 
enjoin their maintenance. Portland 
v. Miller, 72 Or. 317, 143 P 1006. 

{(g] Past failure to enforce or- 
dinance against the obstructions of 
sidewalks does not estop the city 
from subsequently removing all ob- 
structions therefrom. Kennedy v. 
Fargo, (N. D.) 169 NW 424 


70. In re Melon St., 192 Pa. 331, 
43 A 1013. 

71. Los Angeles y. Cohn, i01 Cal. 
373, 35 P 1002. 

72. See supra §§ 122-189, 142-182, 
190; infra §§ 205-247. 

73. Oliver vy. Synhorst, 58 Or. 
582, 109 P 762; 115 P 594. 

74 Oliver v. Synhorst, 58 Or. 
582, 109 P 762, 115 P 594, 

75. Shirk v. Chicago, 195 Ill. 298, 


63 NE 193; Providence v. Comstock, 
2¢° Rik, 537, 165 cArs07z. 

76. Crawford v. Winterset, (Iowa) 
172 NW 640; Guilfoyle v. Maysville, 
129 Ky. 532, 112 SW 666; Kennedy 
v. Fargo, (N. D.) 169 NW 424; Port- 


land y. “Miller, “72 Or. 317, 143. P 
[a]. Mere nonaction (1) of public 


officials does not estop the munici- 
pality. | The time and manner for 
improving a city’s streets are mat- 
ters exclusively for the legislative 
department of the city, and, until 
that body acts, 
acted; and it was held that the fact 
that the abutting owners constructed 
a sidewalk does not prevent a city 
from ordering the construction of a 
sidewalk under a statute allowing 
it to order the original construction 
of a street improvement at the cost 
of the abutting owners, although it 
had knowledge that the owners were 


making the improvement. Guilfoyle 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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must be shown.77 


the franchise.®° 


v. Maysville, 129 Ky. 582, 112 SW 
666. (2) The fact that township 
officers made no objection to the 
laying of the tracks of a_ street 
railway in a highway, although no 
authority had been obtained as re- 
quired by the statute, did not estop 
the township from maintaining pro- 
ceedings to compel the remadval of 
the tracks. Bangor Tp. v. Bay City 
Dract,, 'ete., .Co., (L47 “Mich:<165) 171, 
110 NW 490, 118 AmSR 546, 7 
LRANS 1187, 11 AnnCas 293 (‘If 
private persons can create easements 
by estoppel, under our statute of 
frauds, and our decisions, or if a 
license may be implied from the 
acquiescence of a private person, 
who stands by and sees, without pro- 
test, his land used for a railway, the 
same cannot be said of township of- 
ficers, who have no authority except 
such as the statute gives’). 

77. Russell v. Lincoln, 200 Mil. 
511, 65 NE 1088; Shirk v. Chicago, 
195 Til. 298, 68 NE 193; DeKalb v. 
Luney, 193 Ill. 185, 61 NE 1036; 
Sullivan y. Tichenor, 179 Ill. 97, 53 


NE 561; Lee v. Mound Station, 118 
Till. 304, 8 NE 759; Louisville v. 
Louisvillle Home Tel. Co., 149 Ky. 


234, 148 SW 18, AnnCasi1914A 1240; 
Columbia v. Bright, 179 Mo. 441, 79 
Sw 151. " 

[a] Thus where, in an action to 
recover a strip of land alleged to 
constitute a part of a street, de- 
fendant claimed title only by ad- 
verse possession, an instruction that 
if the city, when improving the 
street, left defendant’s house and 
retaining wall standing on the strip 
in question, and thereafter limited 
and conformed the improvement of 
the street to such retaining wall for 
more than thirty-six years before 
suit was brought, the city was 
estopped from recovering it, was er- 


‘roneous, since the city had a right 


to improve or leave unimproved any 
part of the street, at its election. A 
failure to grade or improve any part 
of a street does not estop the city 
from thereafter claiming its part. 
Columbia v. Bright, 179 Mo. 441, 79 
Sw 151. 

[b] In addition to such posses- 
sion it must appear that he has erect- 
ed structures or improvements on 
the street of such character that it 
would entail pecuniary loss upon him 
in case the public should assert its 
right to repossess itself of the prem- 
ises. Shirk v. Chicago, 195 Ill. 298, 
63 NE 193; Lee v. SSI’ Station, 
118 Ill. 304, 8 NE 759. 

7g. Shirk v. Chicago, 195 Ill. 298, 
63 NE 193; DeKalb v. Luney, 193 Ill. 
185, 61 NE 1036; Sullivan v. Tich- 
enor, 179 Ill. 97, 59 NE 561; Zol- 
linger v. Newton, 172 Iowa 352, 154 
NW 611; Biglow v. Ritter, 131 Iowa 
213, 108 NW 218; Cruson v, Lebanon, 
64 Or. 593, 131 P 316. f 


aust Improvements of a trivial or in- 
significant character cannot be made the basis of 
an estoppel.’* A fortiori no estoppel can be invoked 
against a municipality where a lot owner who had 
placed gates and bars across an adjoining alley, and 
claimed it by adverse possession, had made no im- 
provements thereon,’® or where a telephone com- 
pany in violation of its franchise installed party 
lines but “expended no money on representations by 
the city that it would not enforce the provisions of 
Nor will acquiescence in an im- 
provement made under a void or invalid license or 
ordinance estop the city municipality,®! or under 
a grant, license, or ordinance expressly providing 
for revocation at any time by the municipality.*? 
Agreement in restraint of right to condemn prop- 
erty. An agreement by city authorities that, if 
railroad companies would erect a union depot, the 
city would not attempt to open streets through the 
premises, does not estop the city from condemning 
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[§ 198] (i) 


ments. 


[a] Thus (1) the mere building of 
fences and temporary sidewalks and 
the setting out of trees and shrub- 
bery does not constitute the making 
of valuable improvements, nor create 
an estoppel against the municipality. 
DeKalb v. Luney, 193 Ill. 185, 61 NE 
1036; Sullivan v. Tichenor, 179 Ill. 97, 
53 NE 561; Kuehl v. Bettendorf, 179 
Iowa 1, 161 NW 28; Christopherson v. 
Forest City, 178 Iowa 893, 160 NW 
691; Schultz v. Stringer, 168 Iowa 668, 
150 NW 10638; Johnson v. Shenandoah, 
153 Iowa 493, 138 NW 761; Bridges 
v. Grand View, 158 Iowa 402, 139 NW 
917; McClenehan v. Jesup, 144 Iowa 
352, 120 NW 74; Burroughs v. Chero- 
kee, 134 Iowa 429, 109 NW 876; Big- 
low v. Ritter, 131 Iowa 213, 108 NW 
218; Vorhes v. Ackley, 127 Iowa 658, 
103 NW 998; Cruson v. Lebanon, 64 
Or. 593, 1381 P 316. (2) So “where 
private parties inclosed a part of a 
street and used it as a corral for 
horses in the winter and for the 
growth of vegetables in the summer, 
but made no other improvements on 
the land within the ten years limited, 
it was held that the municipality was 
not estopped to claim the _ street. 
Booth v. Prineville, 72 Or. 298, 143 P 
994, LRA1915B 1084. 

79. Schultz v. Stringer, 168 Iowa 
668, 150 NW 10638. 

80. Louisville v. Louisville Home 
Tel. Co., 149 Ky. 234, 148 SW 13, Ann 
Cas1914A 1240. 

81. See supra § 195. 

82. Peo. v. Western Cold Storage 
Co., 287 Ill. 612, 123 NE 43. 

83. Mobile, etc., R. Co. v. Union 
City, 187 Tenn. 491, 194 SW 572. 

84. U. S.—Simplot v. Chicago, etc., 
R. Co., 16 Fed. 350, 5 McCrary 158. 


Ala.—Murray v. Barnas, 40 S 
348. 

AriziEvans v. Blankenship, 4 
ATIZN 2307524390 Pi S12. 


Colo.—Hisenhart v. Denver, 27 Colo. 
ANS4 70% 15011 P'729. 

Ind.—Rhodes v. Brightwood, 145 
Ind. 21, 48 NE 942. 

Iowa.—Board of Park Comrs. v. 
Taylor, 133 Iowa 453, 108 NW 927; 
Cedar Rapids v. Young, 119 Iowa 
552, 983 NW 567; Hull v. Cedar Rap- 
ids, 111 Iowa 466, 88 NW 28; Getch- 
ell v. Benedict, 57 Iowa 121, 10 NW 
321. Contra Simplot v. Dubuque, 56 
Iowa 639, 10 NW 221, 49 Iowa 630. 
And see Brandirff v. Harrison -Coun- 
ty, 50 Iowa 164 (holding that a coun- 
ty, having sought to levy the tax 
upon the land as _ plaintiffs’, is 
estopped afterward to deny plaintiffs’ 
title to the land in an action by the 
latter to restrain the collection of the 
tax). 

Ky.—Uniontown v. Berry, 72 SW 
295, 24 KyL 1692. 

Mass.—Rossire v. Boston, 4 Allen 
57. 

Mich.—Plumb v. Grand Rapids, 81 
Mich. 381, 45 NW 1024; Ellsworth 
v. Grand Rapids, 27 Mich. 250. 
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the right to extend its streets through the premises 
after the erection of the depot.’ 


Coliection of Taxes and Assess- 


It is very generally held that a state or 
municipality is not estopped from subsequently 
claiming title to property for the benefit of the pub- 
lie, by an unauthorized levy and collection of taxes 
on such property ** or even by a levy of taxes and 
sale of the property for taxes.*. And a fortiori the 
fact that one who had dedicated property for a 

street subsequently vacated, listed the vacated prop- 
erty as his own but in such a way as to conceal 
its location, and paid taxes thereon for several 
years 1s insufficient to establish the defense of 
estoppel in an action by the municipality to quiet 
title to the vacated portion of the street.’® 
where a claimant of lands adversely to a county 
and its grantees, pending litigation as to his rights, 
and with knowledge, that he did not have the legal 
title, voluntarily procured the land to be assessed 


Mo.—Hooke v. Chitwood, 127 Mo.. 


And 


372, "3000 SW) 1673 Ste alo wlsiiive 
ea 29) Mo.4, 593" 407 (a et 
N. H.—Berry vy. Bickford, 63 N. 
H.. .328: 
N. Y.—Consolidated Ice Co. v. New 


York, 166 N. Y. 92, 59 NE 713; Mce- 
Farlane v. Kerr, 23 N. Y. Super. 249; 


Somerville v. New York, 78 Misc. 
208, 137 NYS 919. 
5 OhS&CP 


Oh.—Myers v. Toledo, 
148, 7 OhNP 335. 

R. I.—Providence v. Comstock, 27 
Re e537) 165" Av 307% 

Wash.—Seattle v. 67 
Wash. 273, 121 P 444. 

[a] The reason of the rule is (1) 
that the acts of the officers are un- 
authorized and void, and that no one 
has the right to. rely on such acts. 
Providence v. Comstock, 27 R. I. 537, 
65 A 307. (2) ‘fNo one had a- right 
to suppose that the city was intend- 
ing to waive its rights, because its 
officers, acting without authority, 
were assessing this land for taxa- 
tion. No one had a right to be mis- 
led by such acts, and there can be 
no estoppel, unless a party is mis- 
led to his injury.’ Plumb v. Grand 


Hinckley, 


Rapids, 81 Mich. 381, 394, 45 NW 
[b] ‘Wharves.—(1) The fact that 


state, county,- and city authorities 
have for a long time collected taxes 
upon wharves as private property 
does not estop the state or city to 
assert title to the land on which the 
wharves are _ located. Murray v. 
Barnes, (Ala.) 40 S 348; Turner v. 
Mobile, 135 Ala. 78, 129, 33 S 132. 
(2) “The fact that statutes of the 
State and ordinances of the city levy 
taxes on the complainants’ wharves 
involves no matter of equitable estop- 
pel upon the State or:-city to assert 
whatever legal title either may have 
to the shore lot upon which such 
wharves are located. There is no 
real inconsistency between govern- 
mental action of this sort and the as- 
sertion by government of the right 
to reoccupy the lot, if it is other- 
wise entitled to do so. While the 
wharves are maintained and used by 
the complainants, they are as bene- 
ficial to them as if they owned in 
fee the land which supports them.” 
Turner v. Mobile, supra. 

[c] Property dedicated for park.— 
Collection of taxes and assessments 
for. public improvements against 
property dedicated to a city for a 
park, by the recording of a plat on 
which the land was designated as 
a park, and sale of lots with refer- 
ence thereto, does not estop the city 
from claiming the land as a park. 
Rhodes v. Brightweod, 145 Ind. 21, 


438 NE ‘942. 

85. Plumb v. Grand Rapids, 81 
Mich. 381, 45 NW 1024. 

86. Lake City v. Tulkerson, 122 


Iowa 569, 98 NW 3876. 
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in his name, and paid the taxes thereon for a num- 
ber of years, the acceptance of such taxes will not 
estop the county, nor its grantee, having knowledge 
of such facts, from asserting title to the lands.** 
So also unauthorized assessments for public im- 
provements will not estop the municipality from 
setting up a claim of title to the land against which | 


the assessments were made.®S 
{§ 199] 


as estoppels by deed or record.*® 


ever, in the nature of things be subjected to fixed 
and settled rules of universal application like legal | 
estoppels or limited by a technical formula, but is 
entitled to a fair and liberal appleation like other 
equitable doctrines that are admitted to suppress 
fraud and promote honesty and fair dealing. 
a general rule the estoppel is commensurate with 

the thing represented and operates to put the party | 
entitled to its benefit in the same position as if the | 
This, however, is the 


thing represented was true.‘* 


Sy. Bump v. Builer County, 93 
Fed. 290. 

88. Rhodes v. Brightwood, 145 
Ind. 21, 42 NE. 942. 

@9.- Lucas v. Hari, 5 iowa 415; 
Guffey v. O’Reiley, 88 Mo. 418, 37 


_AmR 424; Welland Canal Co. v. Hath- 


away, 8 Wend. (X. Y.) 480, 24 AmD 
51: Union Bank v. Commerciai Se- 


eurities Co., 163 Wis. 478, 481, 157 
NW 510. See also supra 20, 25. 
“Where the facts call for its ap 
plication in order to prevent injustice 
being done, it ‘has the field to itself,’ 
superseding all other rules which 
have not fully acted upon the par- 
ticular situation.” Union Bank v. 
Commercial Securities Co.. supra. 


$90. Conn—Presion v. Mann. 25 
Conn. 118, 127. 
Towa—Lucas v. Hart, 5 Iowa 415. 


Mo—Guifey v. O’Reiley, $88 Mo. 


418, 57 AmR 424. 

N. H—Horn v. Cole, 57 N. H. 28%, 
12 AmR ili. 

Tex—Johnson v. Byler, 38 Tex. 


606. 

“The doctrine of estoppel in pais, 
notwithstanding the great number of 
eases which have turned upon it, 
and are reported in the books, can 
not be said even yet to rest upon 
any determinate legal test, 
will reconcile the decisions, or will 


embrace ail transactions, to which} 


the great principles of equitable ne- 
cessity, wherein it originated, demand 
that it should be applied. Im fact, it 


2. Matters Precluded—a. Extent of | 
Estoppel Generally. An equitable estoppel when | 
estabhshed by the evidence operates as effectively 


which | 


is because it is so purely a doctrine | 


of practical equity, that its technical 
application is so difficult, and its re- 
duction to the form of abstract for- 
muilas is still umaccomplished.” Pres- 
ton v. Mann, supra. 

[a} Personal status—The doc- 
trine of estoppel cannot be so used 


to enable a married woman to de-| 


prive herself of income settled to 
her separate use with a restraint 
on anticipation. Bateman v. Faber, 
[i888] 1 Ch. 144. 

91. 
303, 307 [aff 108 
79 N. J. Ea. 


. 403]; Im re Hill, 
2 A 338; Grissler 
v. Powers, § 7, 37 AmR 475 
[dist Payne v. Burnham, 62 N. Y. 69; 
Freeman v. Auld, 44 N. Y. 50]. 

“Estoppels are founded on inten- 
tion-and can not be extended to ob- 
jects and purposes which the par- 
ties can not reasonably be supposed 
to have had in view.” Needles v. 
Hanifan, supra. 

fa] hus, when the representa- 
tion is made on the sale of a chattel 
er security, it has been held that the 
remedy of the purchaser is not lim- 
ited to a recovery simply of the 
money advanced, where he would 
have received a benefit beyond that 


or 


}129 


Needles v. Hanifan, 11 DL A.) 
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tion.$$ 


Tt eannot, how- | 


30 


As 


if the fact had been as represented. | 
Grissler v. Powers, 81 N. Y¥. 47, 37| 
AmR 475. 

[0] "his principle will be most 

rigidly insisted upon, where estoppel | 
is asserted by a trustee in conitra-| 
vention of his duty to refrain from 
making a profit out of the adminis- 
tration of the trust esiate. Im re 
Hill, 79 N. J. Eq. 521, 82 A 338. 
92. Webb v. Moeller, 87 Conn. 138, |! 
8T A 2 Townsend Sav. Bank v. 
; Conn. 1920; Den v. Bald-| 
21 Ne J. 395; Inm-re Hill, 79 
J. Eq. 521, 82 A 338; Portland} 
vy. Inman-Poulsen Lumber Co., 66 Or.| 
86, 133 P 829. 

“Estoppel should go no further 
than the purposes for which the acts 
and representations which induced 
them, and which were Known by the} 
defendants to have induced them, 
legitimately carry it.” Portland v. 
Inman-Poulsen Lumber-Co., 66 Or. 
86. 104, 133 P 829, 46 LRANS 1211. 


93. U. S—Huni v. Fisher, 29 Fed. 
801. See also Southern Pac. Co. v. | 
Board of R. Comrs. 87 Fed. 21. 

Tli—Prettyman v. Marcy, 


205 Ti. 

A.. 222. ' 
Mich—Fredenburg v..Lyon Lake} 

M. E. Church, 37 Mich. 476; Ben- | 

nett v. Dean, 35 Mich. 306, 41 Mich. 

472, 2 NW_ 680. 

Minn.—Whitacre vy. Culver, 6 Minn. 


Mo.—Sina Ins. Co. v. Detjen, (A.) | 
211 SW 911. 


; 
: 


Nebr.—Burke v. Utah Nat. Bank, } 
47 Nebr. 247, 66 NW 295; Hall v.|! 
Moore, 3 Nebr. (Unoff.) 574, 92 NW) 
294. 


N. Y¥.—Drexel v. Pease, 133 N. Y. 
30 NE 732 [mod li NYS 133]; 
McAllister v. Stumpp, etc. Co., 25 
Mise. 438, 55 NYS 693. 

S. C—Ruff v. Columbia R., 
Co., 109 S. C 312, 96 SE 183. 
‘ac ee v. Wilson, 9 Baxt.| 
03. 


[a] Statements made im one trans- 
action will not preclude the party! 
making them from retracting them in| 
meeher, Whitacre v. Culver, 6 Minn. | 
2 : 


$4. Ark—Hasty v. Hampton Stave} 


adv, 


etc., 


/Co., 80 Ark. 405, 87 SW 675. | 


Cal— Western Union Tel. Co. v.| 
Commercial Pac. Cable Co., 177 Cal.| 
577, 171 P 317; Kemper v. Industrial | 
Ace. Commn., (A.) 171 P 426, 427) 
[quot _Cye]. 

N. J.—In re Hill, 79 N. J. Ea. 521,} 
526, $2 A 338 [cit Cye]. : 

N. Y¥.—Merrill v. Tyler, Seld. $3. 

Pa—Griffiths v. Sears, 112 Pa. 523, 
4 A 492. 

Eng.— White v. Greenish, 11 C. B. 
N. S. 209, 103 ECL 209; Dunston vy. 


is a fundamental part of the 


95. Roberts v. W. H. Hughes Co., 
86 Vt. 76, 83 A 807. : 
. Ark—State v. Little Rock, 
ete. Rs Cos 24 cArk > 709- 


lll—-Bartkowiak v. Malinowski, 256 


Th. 119, 99 NE 905. 
Kan—Rambo v. Argentine First 


State Bank, 88 Kan. 257, 128 P 182. 
La—Ackerman vy. Larmen, i16 La. 


Mich.—MecCarthy v. Payne, 141 
Mich. 571, 104 NW 981, 113 AmSR 


548. 

Nebr.—Weatherington v. Smith, 
108 NW 381, 77 Nebr. 369, 112 NW 
566; Whitlock v. Gosson, 35 Nebr. 

Y¥—wNew . York, ete. R. Co. v. 


Horn, 57 N. Y- 473; New York, 


}101, 40 S 581. 


| $29, 53 NW 9380. 


N. 
Van 


}etc., R. Co. v. Schuyler, 38 Barb. 534. 


Onit.—Batiersby v. Odell, 23 U. C. 


Q. B. 482; Peterborough v. Grand 
Tronk. I: Ga £2.20, ve eae 
[a] Thus (1) one who has agreed 


to assign his right to a renewal of 
his dramshop license is not estopped 
to deny that no such right exists 
because the ordinance granting it is 
invalid, by the fact that both par- 
ties have acted on the assumption 
that such right existed, since he can- 
not be estopped from insisting that 
he should not be compelled to do a 
useless thing. Bartkowiak v. Malin- 
owski, 256 Tl. 119, 99 NE 905. (2) 
In an action for conversion against 
a sheriff, public policy will not per- 
mit plaintiff, who, when his goods 
were attached by defendant, was 
carrying on an unlawful business, to 
claim that defendant is estopped to 
assert such fact, so as to defeat 
plaintiff's claim of a business exemp- 
tion. McCarthy vy. Payne, 141 Mich. 
Thine oe ie vad ee AmSR 548. 

o estop deny the ex- 
istence of a law can arise. Siate v. 
Little Rock, etc., R. Co., 31 Ark. 701; 
Kirby v. Colorado, ete. R. Co., 51 
Colo. 508, 119 P 1056. 

97. Kirby v. Union Pac. R. Co., 

51 Colo. 509, 119 P 1042, AnnCas 
1913B 461; McCarthy v. Payne, 141 
Mich. 571, 573, 104 NW 981, 113 Am 
SR 548. 
_ “The doctrine of estoppel cannot be 
invoked to change a status made 
criminal by siatute into a lawful 
status. It would be contrary to pub- 
lic policy to permit sueh_a result.” 
McCarthy vy. Payne, supra. 

fa] One reason for this is that un- 
der such circumstances the element 
of good faith is lacking, that being 
absolutely essential when one relies 
on such plea. Kirby vy. Union Pac. 
R. Co., 51 Colo. 509, 119 P 1042, 1050, 
AnnCasi$13B 461. 

98. Hartford County Bank v. Wa- 


Paterson, 2 C. B. N.S. 495, 88 ECL 495.|terman, 26 Conn. 324. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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absolute limit of the extent to which the estoppel 
ean operate, for it 
doctrine of equitable estoppels that the estoppel 
extends only so far as may be necessary to protect 
from loss the party entitled to assert it. He may 
claim indemnification but not profit.2 The estoppel 
can neither be extended beyond nor cut below the 
| natural and reasonable import of the representa- 
It in no case extends beyond the act done 
or omitted in reliance on the conduct or represen- 
tation of the party sought to be estopped.** But 
the fact that defendant claims a larger estoppel 
against plaintiff than the court will allow does not 
prevent defendant receiving such benefit from his 
claim of estoppel as the case warrants.** It cannot 
be applied to make good an act forbidden by law °° 
or to defend or uphold crime or fraud, or misdoing 
of any character,** or, it has been held, to debar a 
party from availing himself in a court of law of the 
statute of limitations.** 

[§ 200] b. Title or Claim to Property—(1) In 
General. An estoppel affecting 


2 
a 


the title or right’ 


om 


ee ae ee ee re er ae eel Senne 


j= it, =." 


§§ 200-202] 


to property is coextensive with, and limited by, the 

act or conduct relied on as creating 
: _ Estoppels In pais usually operate only upon 
existing rights and do not apply to an after-acquired 
right or title, or to one derived in another and 


scope of the 
1A 


different manner than that as to 


sentation is made;? but where a person induces an- 
purchase property by asserting that it is 
free from encumbrance, it has been held that he will 
be estopped afterward to claim under a mortgage 
or judgment lien existing at the time but subse- 


other to 


quently purchased.® 
[§ 201] (2) 


statement as to whether title to 


vested by an estoppel in pais, some decisions de- 


99. U. S.—Sullivan 5 1 
Fed. 460, 18 CCA 193, ~ Re 
Ala.—Hendrix vy. Southern R. Co., 
130 Ala. 205, 30 S 596; Powers v. 
Harris, 68 Ala, 409. 


Ill. Joos v. Illinois Nat. G d 
257 Ill. 138, 100 NE 595. zt 
Iowa. — Co-operative Sav., etce., 


ote vy. Kent, 108 Iowa 146, 783 NW 

Ky.—Loeb v. Struck, 42 SW 401, 
49 Kyl, 935. 

Mass.—Tracy y. Lincoln, 145 Mass. 
357, 14 NE 122, 

Mich.—Brown vy. Avery, 119 Mich. 
384, 78 NW 331; Mosher v, Lansing 
peer Cot,, 112. Mich. 517; <7 NW 

Or.—Portland v. Inman-Poulsen 
Lumber Co., 133 P 809. 

Pa.—Ross v. Pleasants, 19 Pa. 157; 
ih v. Cresson, 5 Watts & S. 

Tex.—Victoria v. Victoria County, 
103 Tex. 477, 128 SW 109, 114, 129 
SW. 593 [cit Cye]. 

Vt.—Smith y. Rock, 59 Vt. 232, 9 
A 551. 

{a] Thus (1) where a city, to 
induce defendants to purchase cer- 
tain outlying property and construct 
a sawmill plant thereon, represented 
that the city claimed no street rights 
through the same, it was estopped to 
open streets through the property 
only, so long as it was used for 
sawmill purposes. Portland vy. In- 
man-Poulsen Lumber Co., 66 Or. 86, 
133 P 829, 46 LRANS 1211. (2) The 
lessee of a farm is not estopped by 
his acquiescence in his lessor’s lease 
of part of the land to the National 
Guard, to be used for a rifle range, 
from seeking an injunction to pre- 
vent the maintenance of the rifle 
range in such a manner as to endan- 
ger the use of the land retained by 
him. Joos v. Illinois Nat. Guard, 
257 Ill. 138, 100 NE 505, 43 LRANS 
1214, AnnCasi914A 862. 

{b] A vendor who undertakes to 
deliver a sufficient conveyance can- 
not take advantage of a defect in 
his own deed. American Stave, etc., 
Co. v. Butler County, 93 Fed. 301. 

[c] Estoppel applies only where 
the second title is in the party 
falsely or incautiously alleging the 
first, and the opposite party is ig- 
norant of the former title. | It - does 
not apply where the sufficient title 
is outstanding in a third person, and 
was known to both of the contesting 
parties. Moncure y. Hanson, 15 Pa. 


385. 
1. Cal.—Marquart v. Bradford, 43 


Cal. 526; Gluckauf v. Reed, 22 Cal. 
468, 

Ga.—Fleming v. Ray, 86 Ga. 533, 12 
SE 944. 


Iowa.—Davidson v. Dwyer, 62 Iowa 
332, 17 NW 575. , 
Ky.—Kentucky Union Co v. Pat- 
ton, 69 Sw 791, 24 KyL 701. 
Mo.—Donaldson y. Hibner, 55 Mo. 
198 Y.—wWells v. Pierce, 4 AbbDec 
559, 8 Keyes 102, 33 HowPr 421; 
Corning v. Troy Iron, etc., Factory, 
34 Barb. 485, 32 HowPr 217. 
, : [21 C. J.—76] 


Whether Title to Land Divested 
by Estoppel. There is considerable diversity of 
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which the repre- 
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land can be di- | tract. 


that a person disclaimed title to 
property, and pointed it out for levy, 
does not estop-him to set up against 
the officer a title acquired subse- 
quently to his disclaimer. Davidson 
v. Dwyer. 62 Iowa 332, 17 NW 575. 
(2) A person who, while having no 
title in himself, induces another to 
purchase land at a sheriff’s sale by 
his representations that a goed title 
will pass by the sale, is not estopped, 
in his subsequent action of ejectment 
therefor, from setting up an adverse 
title. Donaldson y. Hibner, 55 Mo. 
492. (3) But where plaintiff had 
been in possession of land seven or 
eight years under an agreement for 
it with his father, and while in pos- 
Session agreed with an adjoining 
owner as to the boundary, he had 
sufficient interest to estop him from 
afterward repudiating the agreement 
When he became the owner of the 
land. Jacobs vy. Moseley, 91 Mo. 457, 
4 SW 135. 

2. McCormack vy. Woods, i4 Bush 
(Ky.) 78; Barrett v. Johannes, 70 
Ne 439; Grigsby v. Caruth, 57 Tex. 
[a] Community property.—A par- 
tition of community property was 
made among the heirs of the hus-~ 
band, which ignored the interest, of 
the wife. It was held, that one of 
the husband’s heirs, who was also an 
heir of the wife, and who received 
part of the land in the former right 
and made sales thereof, was not es- 
topped to set up a claim in the lat- 
ter right as against one who pur- 
chased from another heir of the hus- 
band. Grigsby v. Caruth, 57 Tex. 
269; Grigsby v. Peck, 57 Tex. 142. 

{b] Curtesy.—The fact that a 
husband entitled to a life estate in 
land by the curtesy claims the fee 
to the land through a deed fraudu- 
lent as to the creditors of the wife 
does not estop him from claiming 
the life estate. McCormack  v. 
Woods, 14 Bush (Ky.) 78. 

{c] Title through another mort- 
gage—A, to whom B had made a 
mortgage, promised C, a purchaser 
from B, to release the mortgage, and 
granted C leave to make improve- 
ments, which C made on the faith of 
the promise. It was held that this 
did not preclude A from asserting a 
title derived through another and 
different mortgage. Barrett v. Jo- 
hannes, 70 Mo. 439. 

8. Briggs v. Landford, 12 NYS 
657 [aff 7 NYS 358, 8 NYS 944 mem]; 
Bitting’s App., 17 Pa. 211. 

4 Ala.—Boone v. Gulf, 
Co., 78 S 956. 

Ind.—Fitcher v. Dove, 99 Ind. 175; 
Karnes v. Wingate, 94 Ind. 594; Pep- 
per v. Zahnsinger, 94 Ind. 88; An- 
derson v. Hubble, 93 Ind. 570, 47 
AmR 394; Wire v. Wyman, 93 Ind. 
392; Burt v. Bowles, 69 ind. 1; Max- 
well v. Campbell, 45 Ind. 360; Junc- 
tion R. Co. v. Harpold, 19 Ind, 347; 


OtCyai be: 


Barnes v. McKay, 7 Ind. 301; Ellis 
Ve Didys(1 Andis b¢l. 7. 
Ky.—Trimble. v.. King, 114 SW 
Salyer ; : . 
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claring broadly that it can be so divested+ while 
other decisions state with equal positiveness that 
1t cannot;° and this last view is perhaps sustained 
by the numerous decisions which, as elsewhere 
shown, hold that title to land cannot be affected in 
an action at law by an estoppel in pais.® But it 
has been well said that whether, in strictness of 
speech, a title may be ‘‘created’’ by estoppel is a 
refinement of no value in the light of modern equity 
Jurisprudence,’ for, although the title does not pass, 
a conveyance will be decreed by a court of equity ® 
in accordance with the maxim that, equity consid- 
ers that done which should have been done.® 

Rights and Liabilities under Con- 
As a general rule the doctrine of equitable 
estoppel applies to rights and liabilities under con- 
[a] Rule applied.—(1) The fact |} 


N. Y.—Lyon y. Morgan, 143 N, Y. 
505, 38 NE 960. 

Vt.—Shaw v. Beebe, 35 Vt. 205. 

Wash.—Rhoades v. Barnes, 54 
Wash. 145, 102 P 884, 

{a] This rule is recognized (1) in 
other decisions. Dowd vy. Tucker, 41 
Conn, 197; Burden vy. Sheridan, 36 
Iowa 125, 14 AmR 505; Judd v. 
Mosely, 30 Iowa 423. (2) “The gen- 
eral rule announced by the decisions 
is that a property right, created in 
favor of one by an estoppel, is su- 
perior to the statute of frauds and 
the statutory provisions with refer- 
ence ‘to the execution of wills and 
conveyances of real estate and per- 
sonal property.” McDowell v. Mc- 
Dowell, 141 Iowa 286, 288, 119 NW 
ee 133 AmSR 170, 31 LRANS 
176. 

{b] Caution in applying rule.— 
“The doctrine of estoppel, when in- 
voked for the purpose of working a 
change in the title to land, is to be 
applied with great caution. It per- 
mits verbal statements or admissions 
to be substituted in place of the 
written evidence of transfer which 
the Statute of Frauds and the gen- 


eral rules of law require in sucu 
eases, and hence should not be ap- 
Rlie@d unless the grounds’ upon 


which it rests are clearly and satis- 
factorily established, and not then 
except in support of a clear equity 
or to prevent fraud.’ Lyon v. Mor- 
gan, 143 N. Y. 505, 509, 38 NE 960. 
To same effect Thompson y. Simp- 
son, 128 N. Y. 270, 28 NE 627; Tren- 
ton Banking Co. v. Duncan, 86 N. 
Vou220, 

5. U. S.—Kirk v. Hamilton, 102 U. 
S$) 877, 26 TL. ‘ed..79. 

Ga.—Coursey v. Coursey, 141 Ga. 
65, 80 SE 462. 

Mich.—Cleveland-Cliffs Iron Co. v. 
Gauthier, 143 Mich. 296, 106 NW 862; 
Petit v. Flint, etc., R. Co., 119 Mich. 
492, 78 NW 554, 75 AmSR 417; Kala- 
mazoo First Nat. Bank v. McAllis- 
ter, 46 Mich. 397, 9 NW 446; White v. 
Hapeman, 43 Mich. 267, 5 NW 3138, 38 
AmR 178; Nims v. Sherman, 43 Mich. 
46, 4 NW 434; Nims v. Sherman, 43 
Mich. 45, 4 NW 434. 

Tex.—Leland v. Wilson, 34 Tex. 


{a] Reason for this view.—‘Es- 
toppel”’ is not a conveyance of title. 
Its office is to prevent denial by one 
affected by it, not to affirmatively 
transfer title. Coursey v. Coursey, 
141 Ga, 65, 80 SE 462. 

{b] The doctrine of estoppel by 
actions, oral statements, or silence 
can never pass a title which under 
the statutes can only be transferred 
by deed. Nims v. Sherman, 43 Mich. 
45, 4 NW 434. 

6. See supra §121. 

7 Hubbard v. Slavens, 
598, 117 SW 1104. 

8. Kirk v. Hamilton, 102 U. S. 68, 
26 L. ed. 79; Hubbard v. Slavens, 218 
Mo. 598, 117 SW 1104. See~ also 
generally, as supporting this view, 
cases supra §§ 153, 155, 156. 

9. Hubbard v. Slavens, 218 Mo. 
598, 117 SW 1104, 
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right to deny its execution.** 
VI. 


[§ 204] A. In General. The term ‘‘quasi-estop- 
pel’’ has been applied to certain legal bars which 
are in some respects analogous to estoppel in pais 
and which have the same practical operation as an 
estoppel in pais, but which nevertheless differ from 
that form of estoppel in essential particulars.’’ The 
term includes the doctrine of election,'® the prinei- 
ple which precludes a party from asserting, to an- 
other’s disadvantage, a right inconsistent with a 
position previously taken by him,1® and certain 


forms of waiver.?° 


10. U. S—TIllinois Trust, etc., 
Bank y. Arkansas City, 76 Fed. 271, 
22 CCA 174,,34 LRA 518. 

Cal.—Holland-Meisell Co. v. Kelly, 
(A.) 174 P 698. 

Kan.—Marshall v. Murphy, 5 Kan. 
A. 718, 46 P 973. 3 

Mo.—De Moss v. Hconomy Furni- 
ture, etc, Cuv., 74 Mo. A. 117. 

Nebr.—Brown v. Eno, 48 Nebr. 538, 
67 NW 434. , 

N. Y.—Dunn vy. Sharpe, 9 Misc. 636, 
30 NYS 353; Schickle, ete., Iron Co. 
v. Hazard, 12 NYS 874. 

Wash.—Standard Furniture Co. v. 
Van Alstine, 22 Wash. 670, 62 P 145, 
79 AmSR 960, 51 LRA 889. 

[a] The execution of a note by 
contractors in full payment for ma- 
terial furnished them, with. full 
knowledge of a delay in its delivery, 
precludes them, in an action on the 
note, from, setting up a counterclaim 
for damages arising from such _ de- 
lay. Schickle, ete., Iron Co. v. Haz- 
ard, 12 NYS 3 

11. De Moss v. Economy Furnt- 
ture, etc., Co., 74 Mo. A. 117; Dunn 
v. Sharpe, 9 Mise. 636, 30 NYS 358; 
Fredericks v. Goodman St, Home- 
stead Assoc., 29 NYS 1041. 

12. Standard Furniture Co. v. Van 
Alstine, 22 Wash, 670, 62 P 145. 

13. Starin v. Kraft, 174 Ill, 120, 


50 NE 1059 [aff 73 Ill. A. 371, and | 


dist Worrell v. Forsyth, 141 Ill. 22, 
30 NE 673 (on the ground that there 
the parol agreement had been fully 
executed); Moses v. Loomis, 156 Ill. 
392, 40 NE 952, 47 AmSR 194; De- 
fenbaugh v. Weaver, 87 Ill. 132; 
Fisher v. Smith, 48 Ill. 184; Vroman 
vy. Darrow, 40 Ill. 171; White v. 
Walker, 31 Ill, 422 (on the ground 
that in them the facts constituted 
a waiver of the terms or conditions 
in question which was in the nature 
of a release, surrender, or discharge, 
without any attempted substitution 
of new matter)]. 
14. Sanders y. Chartrand, 158 Mo. 
59 SW 95. 
25 Ala. 


Duncan v. 
Campbell vy. Nichols, 33 N. J. 


408, 60 AmD 527. 

17. Bigelow Hst. (5th ed) p 673 et 
seq. To same effect Yates v. Hurd, 
8 Colo. 343, 8 P 575; Lawson v, Cun- 
ningham, 275 Mo. 128, 204 SW 1100, 
1105 [cit Cyc]; Hector v. Mann, 225 
Mo, 228, 246, 124 SW 1109 [cit Cyc]; 
Humes Constr. Co. vy. Philadelphia 
Casualty Co., 32 R. 1. 246, 79 A’1, 8, 
AnnCas1912D 906 [quot Cyc]. 

18. See Equitable Election 20 C. 
J. p 1303 text and notes 69-71, 

Election between: 

Counts see Indictments and Informa- 


Stewart; 


It cannot be applied where the party 
claiming the estoppel changed his position before 
the representation was made by the other;*! or with 
regard to rights or liabilities under an illegal con- 
tract)? or to enforce in an action at law a parol 
change in an executory contract under seal.** 
can facts and circumstances relating only to the 
consideration for a note raise an estoppel as to the 


ESTOPPEL 


Nor 
thereby.7® 
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serted—a. 


tions [22 Cyc 404 et seq]; Plead- 
ing [31 Cye 653]; 

Defenses see Pleading [31 Cyc 654]. 

Remedies see Election of Remedies 
20 (Coe, Disk 

Testamentary provisions and other 
rights see Wills [40 Cyc 1959]. 
Election by: 

Owner of land to accept its value or 
pay for improvements see Improve- 
ments [22 Cyc 29]. ‘ 

Surviving husband or wife see De- 
scent and Distribution, § 104. 
Election to: 

Rescind contract see Actions § 158; 
Contracts §§ 622, 629, 648, 790. 

Take nonsuit see Dismissal and Non- 


suit § 5 et seq. 

19. Boerum y. Schenck, 41 N. Y. 
182; Philadelphia County v. Shee- 
han, (Pa.) 107 A 14, 16 [quot Cyc]; 
Humes Constr. Co. v. Philadelphia 
Casualty |Co.;| 32) Ris) 246, 79) Ald, 13) 
AnnCas1912D 906 [quot Cyc]; Rich- 
mond Sav. Bank y. Todd, 114 Va. 708, 
714, 77 SH 446 [cit Cyc]. See also 
infra §§ 205-246. 

“Estoppel by election or inconsist- 
ent positions ... is a subdivision of 
the general subject of estoppel in 
pais.” Bigelow Est. p 345 [quot 
Yates v. Hurd, 8 Colo. 3438, 349, 8 


PubT5e 

20. ee infra § 207. 

21. U. S.—Baker v. Schofield, 243 
U. S. 114, 37 SCt 33, 61 L. ed. 626 
faff 221 Fed. 322,:136, CCA 320]; 
Daniels v. Tearney, 102 U. S. 415, 
26 L. ed. 187; Ohio, etce., R. Co. v. 
McCarthy, 96 U. S. 258, 24 L. ed. 693; 
Scholey v. Rew, 23 Wall. 331, 23 L. ed. 
99; Turner v. Flanigan, 1 Black 491, 
17 L. ed. 106; Lucas vy. Bradley, 246 
Fed. 693, 158 CCA 649; In re New 
York, etc., Package Co., 225 Fed. 219; 
Wheeling City Bank y. Rhodehamel, 
223 Fed. 979, 1883 CCA 325 [quot Cyc]; 
Himrod yo etr.. Pitt) Min. vetes Cox 
220. Fed. 80, 185 CCA 648; Bankers’ 
Surety Co. v. Holly, 219 Fed. 96, 134 
CCA 536; In re Silvernail Co, 218 
Fed. 977; Lyons v. Westwater, 181 
Fed. 681, 1104 CCA 663 [rev 173 Fed. 
111]; Barrett v. Twin City Power Co., 
118 Fed. 861; Watson v. Bonfils, 116 
Fed. 157, 58 CCA 5385; Lemmon vy. 
U. S., 106 Fed. 650, 45 CCA 518; Hark- 
rader v. Carroll, 76 Fed. 474; Hawes 
v. Marchant, 11 F. Cas. No. 6,240, 1 
Curt. 136. 

Ala.—Watson vy. Motley, 75 S 147; 
Fairford Lumber Co. v. Tombigbee 
Valley R. Co., 165 Ala. 275, 290; 51 
S 770 [cit Cyc]; Mobile, ete., R. Co. 
v. Hawkins, 51 S 87; Durr v. Wil- 
son, 116 Ala. 125, 22 S 536; Cooper v. 
Berney Nat. Bank, 99 Ala. 119, 11 8 
760; Sullivan v. McLaughlin, 99 Ala. 
60, 11 S 447; Lehman y. Clark, 85 
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[§ 203] d. Remedies. The doctrine of estoppel 
does not extend to matters affecting the remedy 
only, which are foreign to and disconnected from 
the contract or the character in which the parties 
entered into it;1* and when applied it should be 
only to the extent of protecting the party who has 
been misled against the loss actually occasioned 


EQUITABLE ESTOPPEL: QUASI ESTOPPEL 


B. Grounds of Hstoppel—l. Prior Acts, 
Claims, or Conduct Inconsistent with Right As- 
General Rule—(1) Statement of Rule. 
Where a person has, with knowledge of the facets, 
acted or conducted himself in a particular manner, 
or asserted a particular claim, title, or right, he 
cannot afterward assume a position inconsistent 
with such act, claim, or conduct to the prejudice 
of another who has acted in reliance on such con- 
duct or representations.” 


It is upon this just 


Ala. 109, 4 S 651. . 

Alaska.—Hubbard vy. Hubbard, 5 
Alaska 478. 

Ariz.—Bennie vy. Becker-Franz Co., 
17 Ariz. 198, 149 P ‘749; Thorpe v. 
Clanton, 10 Ariz. 94, 85 P 1062. 

Ark.—Miller y. Dargan, 1386 Ark. 
237, 206 SW 319; Baker-McGrew Co. 
v. Union Seed, ete., Co., 125 Ark. 146, 
188 SW 571; Geren v. Caldarera, 99 
Ark, 260, 138 SW 335; Sumpter v. 
Arkansas Nat. Bank, 69 Ark. 224, 62 
SW 577. ; 

Cal.—Davis v. National Surety Co., 
139 Cal. 223, 72 P 1001; Herbert Craft 
Co. v. Bryan, 68 P 1020; Hollanad- 
Meisell Co. v. Kelly, (A.) 174° P 
698; Cohn v. Smith, (A.) 174 P 682; 
Russell-Vail Engineering Co. v. 
Kirby, 1 Cal. A. 707, 82 P 1078. 

Colo.—Whipple v. Wessels, 180 P 
309; Gibbs v. Wallace, 58 Colo. 364, 
147 P 686; Divide Canal, ete., Co. v. 
Tenney, 57 Colo. 14, 189 P 1110, Ann 
Cas1917D 346. 

Conn.—Richard v. Shea, 106 A 759; 
Kenure vy. Brainerd, etc., Co., 88 Conn. 
265, 91 A 185, 

Del.—Tubbs v. Lynch, 4 Del. 521. 

D. C.—Williams y. Paine, 7 App. 116. 


Fla.—-Christopher v. Mungen, 66 
Fla. 467, 63 S 923. 
Ga.—Jacobs Pharmacy Co. vy 


Luckie, 143 Ga, 457, 85 SE 332, Ann 
Cas1917A 1105; Knox yv. Yow, 91 Ga. 
367, 17 SE 654; U. S. Fidelity, ete., 
Co. v. Murphy, 4 Ga. A. 13, 60 SE 831. 

Ida.—Newport Water Co. v. Kel- 
logg, 31 Ida. 574, 174 P 602; Wells v. 
Alturas Commercial Co., 6 Ida. 506, 
56 P 165. 

Ill.—Norris v. Downing, 196 Ill. 91, 
68 NE 627; Chicago Sanitary Dist. v. 
Adam, 179 Tll. 406, 53 NE 748; Jack- 
son vy. Burns, 203 Ill. A. 196; Pauly 
v. Madison County, 199 Ill. -A. 225; 
Speer Hardware Co. v. Consolidated 
Adjustment Co., 198 Ill. A. 190; Gal- 
veston Shoe, etc., Co. v. Consolidated 
Adjustment Co., 198 Ill. A. 191; Stone- 
king v. Long, 142 Ill. A. 203; Her- 
ald-Dispatch Co. v. Hostetler, 130 Ill. 
A. 179; Fish v. Seeberger, 47 Ill. A. 580. 

Ind.—Schlosser vy. Nicholson, 184 
Ind. 283, 111) (NE=t3es"—Staiteti ve 
Jackson Bd. of Finance, 181 Ind. 
365, 104 NE 756; Frain v. Bur- 
gett, 9152" “Ind 557° 60. NE, 97s: 
Strosser v. Ft. Wayne, 100 Ind. 443; 
Chamberlin vy. Myers, (A.) 120 NE 
600; Dutton v. Ensley, 21 Ind, A. 
46, 51 NE 380, 69 AmSR 340. 

Ind, T.—Perry v. Farrimond, 5 Ind. 
T. 59, 82: SW. 674. 

Towa.—Koontz y. Iowa City State 
Bank, 183 Towa 13538, 166 NW 709; 
McCreary v. McGregor, 183 Iowa 732, 
167 NW 633; Barnes y. Robertson, 
156 Iowa 730, 1837 NW 1018; Farm- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and equitable principle that a person is said to be | estopped to take advantage of his own fraud or 


ers’, etc., Bank v. Johnson, 118 Iowa 
282, 91 NW 1074; Simplot v. Du- 
buque, 49 Iowa 630; McDonald v. 
Johnson, 48 Iowa 72; Audubon 
County v. American Emigrant Co., 40 
Iowa 460; Griffin vy. lowa Homestead 
Co., 21 Iowa 282. - 

Kan.—Moherman y. Anthony, 103 
Kan, 500, 175 P 676; Harnish vy. Bar- 
zen, 103 Kan.. 61, 132 P 4; Freeman 
‘vy. Peter, 97 Kan. 63, 154 P 270; Grant 
v. Isett, 81 Kan. 246, 250, 105 P 1021 
[cit Cyc]; Deiderick v. Alexander, 58 
Kan, 56, 48 P 594; Goodman vy. Mal- 
colm, 4 Kan. A. 285, 48 P 439. 

Ky.—Louisville Sewerage Comrs. v. 
Gates, 159 Ky. 391, 167 SW 417; Illi- 
nos) Cents, KR. Co:*v..” Doss, (137 Ky: 
659, 126 SW 349; York v. East Jellico 
Coal Co., 76 SW 532, 25 KyL 927; 
Givens v. Providence Coal Co., 60 SW 
DOA, eee Kyle 2176 

La.—Miller Brewing Co. v. Ascen- 
sion Ice Co., 128 La. 779, 55 S 369; 
Kronenberger v. Hopkins, 
405, 35 S 618; Granger v. Sallier, 110 
La, 250, 34 S 431; Ray v. McLain, 106 
La. 780, 31 S 315; Mendelsohn v. 
Blaise, 52 La. Ann. 1104, 27 S 707; 
Conery v. Clark, 13 La. Ann. 313; Grid- 
ley v. Conner, 4 La. Ann. 416; Free- 
man v. Savage, 2 La, Ann. 269; Baron 
v. Hodge, 13 La. 58; Palfrey v. Slin- 
son, 11 La. 77; Decuir v. Ferrier, 1 
McG. 205; Vicknair v. Plantation Co., 
10 La. A. (Orleans) 43. 

Me.—Seretto v. Rockland, ete. R. 
Co., 101 Me. 140, 63 A 651. 

Mass.—Lilley v. Adams, 108 Mass. 50. 

Mich.—Grand Trunk Western R. 
Co. v. Fuller, 171 NW 498; Detroit 
Sav. Bank v. Loveland, 130 NW 678; 
Newcomb vy. Thorpe, 156 Mich. 101, 
120 NW 623; Sckmoltz v. Schmoltz, 
116 Mich. 692, 75 NW 135; Miles v. 
McNaughton, 111 Mich. 350, 69 NW 
481; Jacobs v. Miller, 50 Mich. 119, 
15 NW 42. 

Minn.—Rogers v. Clark Iron Co., 
104 Minn. 198, 116 NW 739. 

-Miss.—American Steel Hoop Co. v. 
Searles, 93 Miss. 1, 46 S 411; Dutton 
v. Shaw, 38 S 638; Vicksburg Water- 
works Co. v. J. M. Guffy Petroleum 
Co., 86 Miss. 60, 38 S 302: Barrier 
v. Kelly, 82 Miss. 233, 33 S 974. 

Mo.—McFarland v. McFarland, 211 
SW 23; Curtis v. Moore, 162 Mo. 44z, 
63 SW 80; Langsdorf v. Field, 36 Mo. 
440; Sikesv. Freeman, (A.) 204 SW 948, 

Mont.—Lyon vy. Dailey Copper, etce., 
Co., 46 Mont. 108, 126 P 931; Fitz- 
patrick v. O'Neill, 43 Mont. 552, 118 
P 273, AnnCas1912C 396; In re Tuohy, 
33 Mont. 230, 88 P 486; Newell v. 
Meyendorff, 9 Mont. 254, 23 P 333, 18 
AmSR 738, 8 LRA 440, 

Nebr.—Wilder v. Millard, 93 Nebr. 
595, 141 NW 156; Tate v. Loney, 85 
Nebr. 559, 123 NW 1050; Lincoln v. 
Lincoln St. R. Co., 983 NW 766; Co- 
lumbia Nat. Bank v. German Nat. 
Bank, 56 Nebr. 803, 77 NW 346; Cru- 
zen v. Pottle, 3 Nebr. (Unoff.) 458, 
91 NW 858. 

Nev.—Moore v. Rochester Weaver 
Min. Co., 174 P 1017; McNamara v. 
Keating, 23 Nev. 236, 45 P 464. 

N. J.—Ketcham y. Ketcham, 84 N. 
J. Eq. 577, 94 A 813. 

N. M.—King v. Stroup, 22 N. M. 
241, 244, 160 P 367 [quot Cyc]. 

N. Y.—Griggs v. Day, 158 N. Y, 1, 
52 NE 692 [rev 21 App. Div. 442, 47 
NYS 609]; Saltus v. Belford, 133 N. 
Y. 499, 31 NE 518; Bishop v. Agri- 
eultural Ins;*Co. "130 NivyY. 488) 29 
NE 844 [aff 9 NYS 3850]; Chester v. 
Jumelpet25 UN. oY .-'23 7,26. NEY’ 297 
[rey 2 Silv. Sup. 159, 5 NYS: 809]; 
Messelback v. Norman, 122 N. Y. 578, 
26 NE 34 [aff 46 Hun 414, 11 NYSt 
823]; Zink v. McManus, 121 N. Y. 
259, 24 NE 467 [aff 49 Hun 583, 3 
NYS 487]; O’Rourke v. Hadcock, 114 
N. Y. 541, 22 NE 33; Francis v. New 
York, etc., R. Co., 108 N. Y. 93, 15 NE 
192; Pennsylvania Coal Co. v. Blake, 
85 N. Y. 226; Steinbach v. Relief #'. 
Ins. 65,577 Noy. 498; 33° AmR 655; 
Hasterly v. Barber, 65 N. Y. 252; 
Armour vy. Michigan Cent. R, Co., 65 


* 


deveaas 


N. Y. 111, 22 AmR 603 [rev 35 N. Y. 
Super. 563]; Peo. v. Green, 64 N. Y. 
499 [rev 6 Hun 11]; Kirkland v. 
Dinsmore, 52 N, Y. 171, 20 AmR 475 
[rev 2 Hun 46, 4 Thomps. & C. 304]; 
Adams v. Outhouse, 45 N. Y. 318; 
Sherman v. McKeon, 38 N. Y. 266, 7 
Transcr, A. 132 [aff 21 N. Y. Super. 
103]; Genesee Bank yv. Patchin Bank, 
19 N. Y. 312; Morris v. Rexford, 18 
N. Y. 552; Walrath v. Redfield, 18 
N. Y. 457 [aff 11 Barb. 382]; Plumb 
v. Cattaraugus County Mut. Ins. Co., 
18 N.Y. 392, 72 AmD 526; Ames vy. 
New York Union Ins. Co., 14.N. Y. 253; 
Wanter vy. SColt, Ti Ne Ye 2885 'b7 Amp 
522; Embury v. Conner, 3 .N. Y. 511, 53 
AmD 325; Butler v. Miller, 1 N. Y. 
496 [aff 5 Den. 159]; Coggill v. Ameri- 
can SEixch> Banka NA Yo tse How. 
A. Cas. 203, 49 AmD 310; National 
Metal Edge Box Co. v. Gotham, 125 
App. Div. 101, 109 NYS 450 [order 
amended 126 App. Div. 926 mem, 111 
NYS 1132 mem]; Consolidated Fruit 
Jar Co. v. Wisner, 110 App. Div. 99, 
97 NYS 52 [aff 188 N. Y. 624 mem, 81 
NE 1162 mem]; Davis v. True, 89 
App. Div. 319, 85 NYS 8438; White 
v. Kenyon, 33 App. Div. 623 mem, 53 
NYS 138; Sheets v. Wilgus, 56 Barb. 
662; Peo. v. Ladew, 102 Misc. 595, 170 
NYS 196; Diamond v. Benjamin, 91 
Mise. 556, 155 NYS 17; Waterman vy. 
Waterman, 42 Misc. 195, 85 NYS 377, 
14 NYAnnCas 276; Brophy v. Buffalo, 
166 NYS 972. 

N. C.—Maxton Auto Co, v. Rudd, 
176 N. C. 497, 97 SE 477; Holloman 
v. Southern R. Co., 172 N. C. 372, 90 
SE 292, 294, LRA1917C 416, AnnCas 
1917H 1069 [quot Cyc]; Williams v. 
Scott, 122 N. C. 545, 29 SH 877; Chard 
v. Warren, 122 N. C. 75, 29 SH 373. 

N. D.—Bovey-Shute Lumber Co. v. 
Farmers, etc., Bank, 173 NW _ 455; 
Benesh v. Travelers’ Ins. Co., 14 N. 
D., 39, 103 NW 405. 

Oh.—Monroe vy. Cleveland, 29 Oh. 
Cir, Ct. 633. : 

Okl.—Chandler v. Roe, 46 Okl. 349, 
148 P 1026, 1029 [cit Cyc]; Scott v. 
Signal Oil: Co; 35 “OKI.” 1725 128" Pe 
694; Guthrie Nat. Bank y. Dosbaugh, 
11 Okl. 664, 69 P 797. 

Or.—Wilde v. Oregon Trust, etc., 
Bank, 59 Or. 551, 117 P 807; Lock- 
hart v. Ferrey, 59 Or. 179, 115 P 431; 
Multnomah County y. White, 48 Or. 
183, 2S ease 

Pa.—Church vy. Winton, 196 Pa. 107, 
46 A 363; Banks v. Ammon, 27 Pa. 
172; Franks v. Berks County, 24 Pa. 
Dist. 833; Sides v. Lancaster County, 
9 Pa. Dist. 609; Neversink Bldg., etc., 
Assoc. No. 3 v. Heinie, 8 Pa. Dist. 
443: Corr’s Est., 8 Pa. Dist. 209; 
Murray’s Est., 2 Pa. Dist. 681; Wall’s 
Est., 40 Pa. Co. 546. 

Philippine.—Amancio vy. Pardo, 20 
Philippine 318; Alconaba v. Abinez, 
11 Philippine 152. 

Porto Rico.—Leake v. Jones, 6 
Porto Rico Fed. 570; Grau Y Batle v. 
Valdecilla, 5 Porto Rico Fed. 338; 
Longpre v. Wolff, 23 Porto Rico 138. 

R. I1.—Williams v. Starkweather, 28 
Rite eal oO 6 ANG. 

Ss. C.—Daly v. Cementile Roofing 
Co., 109 S.C. 158, 95 SE 333; Rowell 
v.. Hyatt, 108 S. C. 300, 94 SE 1138; 
Bedenbaugh v. Southern R. Co., 69 
SG sts SH b3s.Canteniy.., saute 
man, 67 S. C. 456, 45 SE 1017; Green- 
ville v. Mauldin, 64 S. C. 488, 42 SE 
200; Interstate Bldg., ete., Assoc. v. 
Waters, 50 S. C. 459, 27 SE 948. 

S. D.—Jackson v, Prior Hill Min. 
Co., 19 S. D. 453, 104 NW 207. 


Tenn.—De Rossett Hat Co. v. Lon- 


don Lancashire F. Ins. Co., 1384 Tenn. 
199, 188 SW 720; Poindexter v. Raw- 
lings, 106 Tenn. 97, 59 SW 766; Perry 
v. Calhoun, 8 Humphr. 551; Charlton 
v. Lay, 5 Humphr. 496; Read v. 
Franklin, (Ch. A.) 60 SW 215. 
Tex.—Robinson v. Monning Dry 
Goods Co., (Civ. A.) 211 SW 535; 
Thomason vy. Upshur County, (Civ. 
A.) 211 SW 825; De La O v, Consoli- 
dated Kansas City Smelting, etc., 
Co., (Civ. A.) 202°SW 1027; Neely v. 


Dublin Fruit Co., (Civ. A.) 199 SW 
827; Sanger vy. Trammell, (Civ. A.) 
198 SW 1175; Schauer vy. Von Schauer, 
(Civ. A.) 188 SW 145, 149 [quot Cycle 
Masterson y, Heitmann, 33 Tex. Civ. 
A. 464, 77 SW 983. 

Utah.—Lawrence vy. Ward, 28 Utah 
129, 77 P 229; Boyle v. Ogden City, 
24 Utah 448, 68 P 153. 

Vt.—Flint v. Babbitt, 59 Vt. 190, 
9 A 364; Ford v. Flint, 40 Vt. 382. 

Va.—Davis vy. Roller, 106 Va. 46, 55 
SE 4, 117 AmSR 977; Simpson vy. Dug- 
ger, 88 Va. 963, 14 SE 760. 

Wash.—Gold Ridge Min., etc., Co. 
v. Rice, 77 Wash. 384, 137 P 1001; 
Colpe v. Lindblom, 57 Wash. 106, 106 
P 634; Barto v. Davis, 37 Wash. 186, 
79 P 623; Hopkins v. International 
Lumber Co., 33 Wash. 181, 73 P 113; 
Smithson Land Co. v. Brautigan, 14 
Wash. 89, 43 P 1096; Seattle v. Co- 
lumbia, ete., R. Co., 6 Wash. -379, 383 


P 1048, 
W. Va.—Siers v. Wiseman, 58 W. 
Va. 340, 52 SE 460; Mason v. Har- 


per’s Ferry Bridge Co., 28 W. Va. 639. 
e Wis.—Milwaukee Union Bank. v/ 
Commercial Securities Co., 163 Wis. 
470, 157 NW 510; Fleischer v. Klumn, 
56 Wis. 439, 14 NW 607; Jarstadt v. 


Morgan, 48 Wis. 245, 4 NW. 27; 
Hutchinson y. Lord, 1 Wis. 286, 60 
AmD 3881. 


Wyo.—Beckstead v. Evanston First 
Nat. Bank, 176 P 726. 

Eng.—Board v. Board, L. R. 9 Q. B. 
48; In re Chesham, 81 Ch. D. 466. 

Can.—Forsyth v. Bury, 15 Can. 
S. C. 543. 

B. C.—Gray v. McCallum, 5 B. C. 
462; Johnston vy. Clarke, 1 B. C. Pt. 
ERSL preva te Baler Ct. iewe Oly 

Man.—First Nat. Bank vy. McLean, 
16 Man. 32; Braun vy. Braun, 14 Man. 
346; Ross v. Doyle, 4 Man. 434. 

N. B.—MclIntyre v. White, 40 N. B. 


591. 

N. S.—Woodworth v. Lantz, 44 N. 
S. 221; Newell v. Campbell, 43 N. S. 
11; Fleming v. Hayes, 42 N. S. 164. 

Ont.—Tattersall v. Ins. Co., 11 
Ont. L. 326, 6 OntWR 756. 

[a] Rule applied.—(1) Where a 
lessee elects to avoid a parol lease, 
he cannot claim benefit of it as a 
consideration for the cancellation 
and surrender of a written lease. 
Lamont v., U. S. Reduction Co., 191 
Ill. A. 446. (2) Where a person who 
is guaranteed certain commissions 
induces the principal to believe that 
he will not claim commissions except 
on actual shipments, and in reliance 
upon such assurance, made in words 
or by conduct equivalent to words, 
the other forbears to give notice 
terminating the contract, as he is en- 
titled to do by its terms, the person 
so misleading. the other is estopped 
from thereafter claiming commissions 
where no actual sales are made. Bel- 
giant, Glassi-Colov. jPapst, 10 Ee Ni a 
621 mem, 4 NE 519. (3) Where a 
railroad company accepted and re- 
corded a conveyance restricting the 
location of its depot and purchasers 
of other land from the same grantor 
bought in reliance on such restric- 
tion, the railroad company was es- 
topped to set up a prior unrecorded 
conveyance containing no restrictions. 
San Antonio, etc., R. Co. v. Mosel, 
(Tex. Civ. A:) '180 SW 1138. (4) A 
creditor is in no position to contest 
the validity of receivers’ certificates 
as constituting prior liens upon the 
trust property, where the _ relief 
sought by him was based on_ such 
certificates. Nisbet v. Great North- 
ern Clay Co., 41 Wash. 107, 83 P 15. 
(5) A corporation is estopped from 
availing itself of the objection that 
it did not have lawful authority to 
do what it actually accomplished, 
where by the assertion of that power 
it has achieved the result intended. 
Miller v, Junction Canal Co., 41 N. Y. 
98, 38 AmR 775 [aff 53 Barb. 590). 

[b] A person who has ‘assumed 
to act on behalf of others is estopped 
from claiming that he acted for his 
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wrong.”” 


The doctrine of estoppel requires of a 
party consistency of conduct, when inconsistency 
would work substantial injury to the other party.?3 
So where a person has acted or refrained from act- 
ing in a particular manner upon the request or ad- 
vice of another, the iatter is estopped to take any 
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[§ 206] (2) 


position inconsistent with his own request or advice, 


own benefit. Smith y. Frost, 70 N. 


Wo n05e batt 42° Nowy. supers 871. 


{e] Destruction of fence on con- 
dition of restoration.—A _ railroad 
company, by asking an adjacent 


owner’s permission to burn a right 
of way fence, and agreeing to re- 
store it within a week, recognized 
the owner’s right to have it restored 
and maintained by it without cost, 
and hence was estopped from claim- 
ing that it was not bound, under its 
predecessor’s contract with the 
owner, to maintain the fence. Illi- 
nois Cent. R. Co. v. Doss, 138% Ky: 
659, 126 SW 349. 

[d] One who promises another to 
lend him money to redeem his prop- 
erty from a tax sale cannot, after, 
the other has acted thereon to his 
prejudice, redeem from the sale and 
acquire the property himself. Mc- 
Connell v. Ory, 46 La. Ann, 564, 15 S 
424. 

[e] Any conduct of a donee of a 
general power, which in good faith 
precludes him from making a volun- 
tary appointment under the power, 
operates as an estoppel, and any 
dealing with the estate by the donee, 
inconsistent with the exercise of the 
power by which the rights of others 
are affected terminates the power, al- 
though appointees, by exercise of a 
power, take through the donor of the 
power. Langley v. Conlan, 212 Mass. 
135, 98 NE 1064, AnnCas1913C 421. 

{f] By urging one ground for 
disapproval of work a party may be 
estopped from asserting other 
grounds. Argus Co. v. Breslin, 107 
Misc. 40, 175 N¥S 853. 

22. Cal.—Turner v. Billagram, 2 
Cal. 520. 

Ind.—Bailey v. Guarantee, etc., Co., 
(A.) 121 NE 128, 133 [cit Cyc]. 

Ind. T.—Poplin v. Clausen, 1 Ind. 
T. 157, 38 SW 974. 


La.—Hood v. Frellsen, 31 La, Ann. 
57. 
Me.—Williamson yv. Williamson, 71 


Me. .442;' Phillips v. Moor, 71 Me. 
78; Hughes vy. Littlefield, 18 Me. 400. 


Md.—Ridgeley v. Crandall, 4 Md. 
435. 
N. M.—King v. Stroup, 22 N. M. 


241, 244, 160 P 367 [quot Cyc]. 

N. Y.—Riggs v. Palmer, 115 N. Y. 
506, 22 NE 188, 12 AmSR 819, 5 LRA 
340 


N. C.—Wilson v. Western North 
Carolina Land Co., 77 N. C. 445. 

Pa.—Sickman v. Lapsley, 13 Serg. 
& R. 224, 15 AmD 596; Coyle’s Hst., 
9 Pa. Dist. 405; In re Knox, 14 Pittsb 
LegJNS 5, 14 YorkLegRec 29. 

Tex.—Portis v. Hill, 14 Tex. 69, 
65 AmD 99. 

Wis.—Austin v. Buckman, 95 NW 
128; Priewe v. Wisconsin State Land, 
etc., Co., 103 Wis. 537, 79 NW 780. > 

Ont.—Leary v. Rose, 10 Grant Ch. 
(U. C.) 346; Northern R, Co. v. Lis- 
teria’ Us CC... 9B. Sis Mebhatter cy. 
Leslie, 23 U. C. Q. B. 573; Cing Mars 
v Moodie, 15 U. C. Q. B. 601; Bell v. 
Peel, 1 528U~ C.,. OQ. Baeb94; 

[a] Estoppel te oppose continn- 
ance.—Where defendant in an action 
for divorce was directed by the court 
to pay plaintiff a counsel fee to en- 
able her to prepare for trial and to 
subpcena witnesses, but he failed to 
do so until the morning of the trial, 
when it was too late for her to pro- 
cure the necessary witnesses, he was 
estopped from opposing plaintiff's 
motion for a postponement on the 
ground that she was negligent in 
making preparations for the trial. 


Church v. Church, 81 App. Div. 349, 


80 NYS 770. 

_ [b] TWegality.—If the transaction 
is illegal, however, the rule is dif- 
ferent. While neither party may or- 
dinarily urge the illegality. as a 
ground for affirmative relief, yet 
either may set it up as a defense. 
Summerlin vy. Livingston, 15 La. Ann. 


519. See Contracts. § 440. 

23. Lillard v. Johnson County, 
102 Kan. 822, 172 P 518. 

24. U. $.—Lilenthal Vv. Cart- 
wright, 173 Fed. 580, 97 CCA 530; 
Clark Thread Co. y. Armitage, 67 
Fed. 896; In re Bear, 8 Fed. 428. 

Cal.—Weinreich v. Hensley, 121 


Cal. 647, 54 P 254; Rialto Constr. Co. 
Vey eed. 175 Cal. pA 29, 01180 Pe 473) 

Conn.—Richard v. Shea, 106 A 759. 

D. C.—Metropolitan L. & T. Co. v. 
Schafer, 44 App. 356; Armstrong v. 
Pennebaker, 39 App. 92. 
= aa aie ps the v. Shepard, 19 Fla. 

Ida.—Urich v. McPherson, 27 Ida. 
319; .149 P 295. 

1ll.—Morrison vy. 
Co., 155 fll. A. 67; Mexican Amole 
SoapneCox wv. iClarkes 2a LIL eAS Gob: 
FUTRISLOR v. Schoo] Trustees, 7 Ill, A. 
oa. 

Iowa.—Lyon v. Aiken, 70 Iowa 16, 
29 NW 785; Davis v. Williams, 49 
Iowa 83. 

Ky.—Givens v. Providence Coal Co., 
60 SW 304, 22 KyL 1217. 

Me.—McGuire v. Murray, 107 Me. 
108, 77 A 692; Rangely vy. Spring, 28 
Me. 127. 


Pacific Express 


Mass.—Griffin vy. Lawrence, 135 
Mass. 365. 
Mo.—Bunce v. Beck, 46 Mo. 327; 


Ratcliff v. Lumpee, 82.Mo. A. 335. 

N. J..—Sheridan v. Langstaff, 45 N. 
J. L.. 42; Cregar v. Cramer, 31 N. J. 
Eq. 375; Bush vy. Cushman, 27 N. J. 
Dice abhi 

N. M.—King y. Stroup, 22 N. M. 
241, 244, 160 P 367 [quot Cyc]; Irwin 
v. Sovereign Camp W. W., 15 N. M. 
365, 371, 110 P 550 [quot Cyc]. 

N. Y,—Jarvis v. Sewall, 40 Barb. 
449; Goldman v. Ehrenreich, 33 Misc. 
4338, 68 NYS 424. 

Pa.—McCullough y. Wilson, 21 Pa. 
436; McKelvey v. Truby, 4 Watts & 
S. 323; Rice v.. Bixler, 1 Watts & S. 
ht Ashworth vy. Brown, 15 Phila. 

R. I.—Putnam Fdy., etc., Co. 
Canfield, 25 R. I. 548, 56 A 1033. 

S. C.—Ross v. Gafney City, 57 S. 
C. 105, 35 SE 439. 

Tex.—Sour Lake Co. v. Jackson, 62 
Tex. ‘Civ.’ A. 140, 130 SW 662, 663 
[quot Cyc]; Bowden v. Kelley, 1 Tex. 
A. Civ. Cas. § 480. 


Vv. 


Utah.—Goldthwait v. Lynch, 9 
Utah 186, 33 P 699. 
Wash.—Moore y. Brownfield, 10 


Wash. 439, 39 P 113. 

Ont.—McLeod v. Wadland, 25 Ont. 
Ni Miller v, Thomas, 11 U.C.. Q) B. 
302 


[a] Rule applied.—(1) Where de- 
fendant admits liability and_ re- 
quests plaintiff to sue to dispose of 
conflicting claims of a third party, 
and for no other purpose, he will 
not, after plaintiff has begun suit and 
incurred costs, be permitted to deny 
liability. Irwin v. Sovereign Camp 
Wa W.., £6 No a365,, dO ne Nb Oe) 62) 
Equity will not permit a person 
claiming equitable title to securities, 
to induce a holder thereof for value 
as an accommodation, to purchase 
the property sold for the satisfaction 
of the securities at a price far in 
advance of the amount invested, and 
then come into court to compel in- 


to the prejudice of the person so induced to ae 
So too where a person by his request or advice has 
induced another to sell or purchase property, he 
will be estopped to assert any claim thereto incon- 
sistent with such request or advice.?° 


a 
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Elements, Extent, and Limits of 


demnity for the difference: Metro- 
politan L. & T. Co. v. Schafer, 44. 
App. (D. C.) 356. (3) Where an ad- 
ministrator pays debts and legacies 
"prematurely at the request of the sole 
beneficiary, the latter is estopped 
from subsequently questioning the 
legality of the payments. King 
v. Stroup, 22..N. M. 241,160 P 367. 
(4) Where one party to a contract, 
either directly or by implication, in- 
duces or causes the other party to 
depart from the letter and terms of 
the contract in his performance 
thereof, he cannot predicate a de- 
fense upon such departure or -vari- 


ance. Pauly v. Madison County, 199 
Til. A, 225. 

25. Ala.—Swift Stovall, 105 
Ala; 571, 47)S_ 186. 

Ark.—Youngblood vy. Cunningham, 
SO cARKS Gh. 

Ill.—Winchell v. Edwards, 57 Ill. 41. 

Iowa.—Miles v. Lefi, 60 Iowa 168, 
14 NW 233. 

Ky.—Sale v. Crutchfield, 8 Bush 
636; Reid v. Heasley, 2 B. Mon, 254; 
Barclay v. Hendrick, 3 Dana 378. 

Me.—Stevens v. McNamara, 36 Me. 
176, 58 AmD 740. 

DE ailig ors nea v. Walsh, 63 Miss. 

4. 

Mo.—Longworth vy. Aslin, 106 Mo. 
155, 17 SW 294; Peery v. Hall, 75 Mo. 
503; Taylor. v. Elliott, 32 Mo. 172; 
Snodgrass v. Emery, 66 Mo. A. 462. 
a H.—Wells v. Pierce, 27 N. H. 

N. J.—Vanness v. Vanness, 1 N. J. 
Kq. 248. 

N. Y.—Capital City Bank v. Parent, 
134 N. Y. 527, 31 NE 976, 18 LRA 246. 

Pa.—Maple v. Kussart, 53 Pa. 348, 
ce ay a 214; In re Seybert, 5 Kulp 
172, 
ai C.—Dutart v. Cox, 12 S. C. Eq. 
ea oe v. Osborne, 11 Heisk. 
bar Po eee v. Hamilton, 36 Tex. 

Va.—Phelps v. Seely, 22 Gratt. (63 
Va.) 578. 
ee Shaver, 3 Ch. Chamb. (U. 


C.) : 

[a] Rule applied—(1) Where a 
person purchases a draft from a 
thief, upon the representation and 
solicilation of the person from whom 
the money with which the draft was 
purchased was stolen that it is per- 
fectly proper and safe for him to do 
so, the latter is bound by his repre- 
sentation to the purchaser upon the 
faith of which he parted with his 


V. 


money, and cannot dispute the title 
which he induced such purchaser to 
accept. Capital City Bank y. Parent, 
134 N. Y. 527, 31 NE 976, 18 LRA 240. 
(2) Where defendant solicited plain- 
tiff to attend a constable’s sale and 
purchase goods sold under execution, 
and defendant himself was present 
and made no objection to the sale, 
he is estopped from afterward as- 
serting, as against the plaintiff, that 
he had a claim against the goods 
so purchased. Snodgrass v. Emery, 
66 Mo. A. 462. (8) If an execution 
debtor induces one to purchase land 
at a sale, he is estopped from set- 
ting up irregularity in the process, 
advertisement, or sale of the land to 
defeat the title of the purchaser. 
zune blond v. Cunningham, 38 Ark. 

{b] After-acquired title—A per- 
son who has advised the purchase 
of property is not. thereby estopped 
from setting up against the pur- 
; chaser a title subsequently acquired. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 
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Rule. 
that in 
whom 


aware of the facts 


in respect 
claimed ;?7 


Stevens v. McNamara 
58 AmD 740, Daesat 
26. U. S.—Erown vy. Smith, 231 
Fed. 475. But see Brooks-Seanion 
Co. v. Illinois Cent. R. Co., 257 Fed. 
235 (where the other party had the 
right to assume that the person 
sought to be estopped was acting 
with knowledge of the facts). 
Ala.—Austin v. Jones, 41 S 408. 
Cal.—Peterbaugh v. Wadham, 162 
Cal. 611, 128 P 804; Steele v. Guar- 
ane Realty Co., 8 Cal. A. 105, 96 P 


176, 


D. C.—Dexter First Nat. Bank vy. 
Fox, 40 App. 430. 

Ga.—McSwain y. Ricketson, 129 Ga. 
176, 58 SE 655; Garbutt v. Mayo, 128 
Ga. 269, 57 SE 495, 13 LRANS 538. 

Tll.—Peo. v. Lihme, 193 Ill. A. 341 
[aff 269 Ill. 351, 109 NE 1051, Ann 
Cas1916E 959]. 

« Ky.—Hartford L. Ins. Co. v. Mil- 
let, 105 SW 144, 31 KyL 1297. 

La.—Gallagher y. Conner, 138 La. 
633, 70 S 539; Landry v. Landry, 105 
La. 362, 29 S 900; Halliday v. Na- 
poleon Ave. Land, ete., Co., 5 La. A. 
(Orleans) 236; Dwyer’s Succ., 4 La. 
A. (Orleans) 238. 

Mass.—Doolittle vy. Dwight, 2 
anaes 561; Hurd vy. Cushing, 7 Pick. 

Mo.—Garesche v. Levering Inv. Co., 
146 Mo. 436, 48 SW 658, 46 LRA 232. 

Nev.—Jos. Schlitz Brewing Co. v. 
Grimmon, 28 Nev. 235, 81 P 43. 
oo Y.—Sanford v. Sanford, 58 N. BY. 


Oh.—Moore v. Rees, 7 Oh. Dec, (Re- 
print) 633, 4 CinecLBul 475. 

Pa.—Hays v. Hays, 179 Pa. 277, 
36 A 311. 

R. I.—Gaddes v. Pawtucket, 33 R. 
I. 177, 80 A 415, AnnCasi912B 407. 

S. D.—Kenny v. McKenzie, 23 S. D. 
111, 120 NW 781, 49 LRANS 775. 
ath atenrc aaa v. Fowler, 12 Lea 

Wash.—Seattle v. Liberman, 9 
iWiash, 276, 37% BP 433. 

Wis.—Seligman y. Heller’ Bros. 
Clothing Co., 69 Wis. 410, 34 NW 232. 

Can.—Montreal Bank y. Rex, 38 
Canwsmi Cr 258. 

But see Wells v. Pierce, 27 N. H. 
503 (holding that the fact that the 
party did not know of his right at the 
time he advised the purchase will not 
prevent his being estopped thereafter 
to assert the same). 

[a] If the party setting up the 
estoppel was fully informed as to the 
legal consequences of his action, he 
cannot avoid the same on the ground 
that he was requested to take such 
action by the adverse party. Selig- 
mann v. Heller Bros. Clothing Co., 
69 Wis. 410, 34 NW 232. 

27. U. S—Hinrod v. Ft. Pitt Min., 
etc., Co., 220 Fed. 135, 135 CCA 648. 

Ariz.—Farmers’ Exch. v. Malody, 
tsmAriz. 43, 156.P 78. . 

Colo.—Farmers Pawnee Canal Co. 
v. Pawnee Water Storage Co., 47 
Colo. 239; 107 P 286. 

Conn.—Farish’s App., 39 Conn. 150. 

Iowa.—Gunn v. Mahaska County, 
155 Iowa 527, 186 NW 929. 

Mo.—Tennent v. Union Cent. L, 
Ins. Co., 133 Mo. A. 345, 112 SW 754. 

N. Y.—Urban v. Guthrie, 51 N. Y. 
664 mem. 

Pa.—Hays v. Hays, 179 Pa. 277, 36 
A 311. 

Tex.—Halbert v. De Bode, 15 Tex. 
Civ, A. 615, 40 SW 1011. 

Utah.—Brigham Young Trust Co. 
v. Wagener, 12 Utah 1, 40 P 764. 

Vt.—Royce v. Carpenter, 80 Vt. 
37, 66 A 888. 

Wis.—Seligmann v. Heller Bros. 
Clothing Co., 69 Wis. 410, 34 NW 232. 


To render the rule operative it is essential 
taking the former position the party against 
| the estoppel is claimed should have acted 
with knowledge of his rights,2* and that he was 


1;** also that the party invoking the estoppel 
was misled by the acts or conduct of the party 
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of the estoppel 


28. Ind.—Walker vy. Bement, (A.) 
94 NE 339. ; 

Iowa.—Gunn y. Mahaska County, 
155 Iowa 527, 136 NW 929. © 

Mich.—Showman vy. Lee, 86 Mich. 
556, 49 NW 578. 

Miss.—Meyer v. Meyer, 106 Miss. 
638, 64 S 420. 

Mont.—Finlen v. Heinze, 32 Mont. 
354, 80 P 918, , 

N. C.—Patillo v. Lytle, 158 N. C. 


92, 73 SE 200; Heyer’ vy. Beatty, 83 


NSGa285. 
Vt.—Clark v. Hayward, 51 Vt. 14. 
[a] Thus (1) where paper in 


which bankrupt questioned jurisdic- 
tion of bankruptey court to consider 
creditor’s objections to report of 
referee was not filed until after bank- 
rupt’s discharge had been entered, 
creditor could not claim bankrupt 
was estopped to set up discharge in 
bankruptcy in state court. Drees v. 
Armstrong, 180 Iowa 29, 161 NW 40. 
(2) Defendant is not estopped to 
claim that he succeeded to plaintiff's 
right in a mine by contract with 
plaintiff by reason of his bringing 
suit in plaintiff’s name, after the date 
of the contract, to enjoin a third per- 
son working on the mine, this being 
under an arrangement with plaintiff, 
and he not being misled thereby. 
ies v. Heinze, 32 Mont. 354, 80 P 

29. U. S.—Burton y. Berthold, 166 
Fed. 416, 92 CCA 168. 

Ala.—Farron v. Sturdivant Bank, 
181 Ala. 288, 61 S 286. 

Ga.—Harris v. Woodard, 142 Ga. 
297, 82 SEH 902; Croker v. Atlanta, etc., 
R. Co., 123 Ga. 488, 51 SH 481. 

Ill.—Crittenden v. Hindman, 271 
Ill. 577, 111 NE 488; Rutson v. Wood, 
ope Ill. 376, 105 NE 376, AnnCas1$i7C 

Iowa.—Davis v. Hull, 67 Iowa 479, 
25 NW 740. 

Ky.—Breeding y. Tandy, 148 Ky. 

345, 146 SW 742. 
' Mass.—Federal Trust Co. v. Bris- 
tol County R. Co., 222 Mass. 35, 109 
NE 880; Payne v. Dexter, 211 Mass. 
Ly SN Eee: 

Mich.—Turnbull v. Boggs, 78 Mich. 
158, 43 NW 1050. 

N. Y.—Hinklay v. Crouse, 125 N. 
Y. 730 mem, 26 NE 452; Wing v. De 
la Rionda, 125 N. Y. 678 mem, 25 NH 
1064; Sanford v. Sanford, 58 N. Y. 
69 


Pa.—Beech vy. Kuder, 15 Pa. Super. 
89. 

Tex.—Perrin v. Perrin, 62 Tex. 477; 
Pye v. Commercial Nat. Bank, (Civ. 
ANS OTRS W A282: 

Vt.—Clark v. Hayward, 51 Vt. 14. 

[a] An offer to submit a ques- 
tion to an arbitrator which offer was 
not acted upon by the person to 
whom it was made does not operate 
as an estoppel. Muller v. New York, 
63 N. Y. 353 [rev 5 Hun 282]. 

30. Idaho Bank v. Malheur 
County, 30 Or. 420, 45 P 781, 35 LRA 
141 (if the request did not author- 
ize the particular action taken, the 
party making it will not be estopped 
thereby). 

31. U S.—Hobbs v. McLean, 117 
U. S. 567, 6 SCt 870, 29 L, ed. 940; 
In re Searles, 200 Fed. 893. 

la.—Hopper v. McWhorter, 18 Ala. 
229, 

Ark.—Hoffman v. Rice-Stix Dry 
Gocds Co., 111 Ark. 205, 163 SW 520. 

Cal.—Stein v. Leeman,, 161 Cal. 502, 
119 P 6638. 

Conn.—Clark  v. 82 
Conn. 572, 74 A 686. 

Ga. 
PAL)! 


Macdermott, 
| Ga,—-Harris v. Woodard, 142 
1297, 82 SH 902. 

11l.—Crittenden  v. 


Hindman, 
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against whom the estoppel is claimed,2® that he 
changed his position in reliance thereon,?® and was 
justified in so doing,®? and that he was prejudiced 
thereby,* or the party against whom the estoppel 
is claimed benefited.*?, No estoppel arises where the 
positions taken are not necessarily antagonistic,3* 
or where the conduct relied on to create the estoppel 


Ill. 577, 111 NE 488; Wedmore v. 
Henry, 259 Ill. 80, 102 NE 189, Ann 
Cas1914C 247; Thomas v. Metz, 236 
Ill. 86, 86 NE 184. 

Ky.—Carter Coal Co. v. 
163 Ky. 337, 173 SW 1794. 

La.—Lachman v. Block, 57 La. Ann. 
505, 17 S 153, 28 LRA 255. 

Mass.—Federal Trust Co. v. Bristol 
County St. R. Co., 222 Mass. 35, 109 
NE 880; Jennings v. Wall, 217 Mass. 
278, 104 NE 738. 

Mich.—Showman y. Lee, 86 Mich. 
556, 49 SW 578; Turnbull v. Boggs, 
78 Mich. 158, 48 NW 1050. 

Mo.—Davidson v. I. M. Davidson 
Real Hst., etc., Co., 249 Mo. 474, 155 
Sw 1. 

N. Y.—Andrews v. 40tna L. Ins. Co., 
92 N. Y. 596; Peo. v. Edgcomb, 112 
App. Div. 604, 98 NYS 965. 

Or.—Williamson v. Roberts, 70 Or. 


Clouse, 


126, 138 P 840. 
Ss 


C.—Harmon y. Harmon, 71 SHE 


815. 
Tenn.—Taylor v. Swafford, 122 
Tenn. 303, 123 SW 350, 25 LRANS 


442; Lockett v. Kinzell, 99 Tenn. 713, 
42 SW 442. 

Utah.—Brigham Young Trust Co. 
v. Wagener, 12 Utah 1, 40 P 764. 

Vt.—Thompson-Starrett Co. Vis 
Plunkett, 89 Vt. 177, 94 A 845; Good- 
ell v. Brandon Nat. Bank, 63 Vt. 303, 
21 A 956, 25 AmSR 766, 


Va.—Davis v. Davis, 104 Va. 65, 
51 SE 216. 
[a] MDllustration. — Goods, upon 


which plaintiff held a mortgage, were 
sold under execution in favor of an- 
other creditor. At the time of the 
seizure the goods were being packed 
for shipment to another state, and 
the mortgagor had drafted a bill of 
sale to plaintiff, but it was neither. 
executed nor delivered, Plaintiff was 
not in possession of the goods, her. 
mortgage was of record, and the 
sheriff testified that after the seiz- 
ure plaintiff demanded the goods un- 
der her mortgage. It was held that- 
there was no evidence that estopped 
plaintiff from claiming under her 
mortgage, it not appearing that de- 
fendants relied on any claim of ab-- 
solute ownership, or were misled to 
their prejudice. Showman v. Lee, 86 
Mich, 556, 49 NW 578. 

82. Galle v. Hamburg Amerikan- 
ische Packetfahrt Actien Gesell- 
schaft, 233 Fed. 424, 147 CCA 360. 

33. U. S.—United Press Assoc. v. 
National Newspapers Assoc., 254 Fed 
284, 165 CCA 572; Mente v. De Witt 
Rice Mill Co., 251 Fed. 252; Montana 
Water -Co. v. Billings, 214 Fed. 121; 
In re Builders’ Lumber Co., 148 Fed. 
244 [mod on other grounds 157 Fed. 
801, 85 CCA 165]. 

Ala.—Birmingham v. Graham, 79 S 
574; Adtna Ins. Co. v. Hann, 196 Ala. 
234, 72 S 48; Owensboro Wagon Co. v. 
Hall, 149 Ala. 210, 43 S 71; Sanders 
v. Stokes, 30 Ala. 432. 

Ark.—Stuttgart Rice Mill Co. v. 
Reinsch, 123 Ark. 351, 184 SW _ 836; 
James v. Mallory, 76 Ark. 509, 89 
SW 472: Fordyce v. Dempsey, 72 Ark. 
471, 82 SW 493. ‘ 

Cal.—Pearson v. Hendrick, 13 Cal. 
AG T820eT 10m wosS6, 

Colo —Paxton v. Heron, 41 Colo. 
147, 92 P 15, 124 AmSR 128. 

D. C.—Kinney v. McNabb, 48 App. 
340; Marshall v. Augusta, 5 App. 
188. “ 

Ga.— Burtchael v. Byrd, 143 Ga. 31, 
84 SE 55; Wilkinson v. Thigpen, 71 
Ga. 497; Ewing v. Bowser, 14 Ga. 
A. 305, 80 SE 693. 

Ida.—Newmyer v. Roush, 21 Ida. 
106, 120 P 464, AnnCasi1913D 433. 

Til.—Blemaster v. Rockey, 200 Ill. 
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was superinduced by the acts of the party invoking 
And in no event can the estoppel be 
extended beyond the natural and reasonable import 
of the acts or conduct relied on to create it.®° 
the doctrine of estoppel rests on equity a party is 
not estopped where the equities are in his favor.*® 


the doctrine.*+4 


A. 329; Laskey vy. Mendelson, 197 Ill. 
A. 494; Lillis v. King Richardson Co., 
175 Jll. A. 414. 

Ind.—Pittsburg, etc. R. Co. v. 
Swinney, 91 Ind. 399. 

Iowa.—Koontz vy. lowa City State 
Bank, 183 Iowa 1353, 166 NW 709. 

Kan.—Junction City Cent. Nat. 
Bank v. Sheldon, 86 Kan. 460, 121 P 
340. 

Ky.—Kentucky River Timber, etc., 
Co. v. Mosely, 183 Ky. 696, 210 SW 
180; Martin y. Ferguson, 103 SW 
257, 31 KyL 590. 

La,—Robichaux v. Morgan, etc., R. 
Co., 13t La. 727, 60 S 206; Patorno v. 
Villio, 9 La, A. (Orleans) 104. 

Md.—Wilmer v. Dunn, 133 Md. 354, 
105 A 319. 

Mass.—Bigelow v. Woodward, 15 
Gray 560, 77 AmD 389; Tyler v. Ham- 
mond, 11 .Pick.9193, 

Mich.—Churech vy. Clapp, 47 Mich. 
257, 10 NW 362. 

Minn.—McCarthy Bros. Co. v. Min- 
neapolis Chamber of Commerce, 105 
Minn. 497, 117 NW 923, 21 LRANS 
589. 

Mo.—Michalski y. Grace, 151 Mo. 
A. 631, 132 SW 3338; Phoenix Powder 
Mfg. Co. v. Wabash R. Co., 101 Mo. 
A. 49, 74 SW 492, 

Nebr.—State v. McCright, 76 Nebr. 
732, 108 NW 138, 112 NW 315; Lei- 
digh v. Pribble, 64 Nebr. 860, 90 NW 
950. 

Nev.—Hettel v. First Judicial Dist. 
Ct., 30 Nev. 382, 96 P 1062, 138 AmSR 
731. 

N. M.—Atchison, etc., R. Co. v. 
Rodgers, 16 N. M. 120, 113 P 805. 

N, Y.—Masten v. Olcott, TODS Nay 
152, 4 NE 274; Desmond vy. Schenck, 
36 ‘App. Div. 317, 55 NYS 2651. 

N. C.—Thomas v. Gwyn, 131 N. C. 
460, 42 SE 904. 

Or.—Mccre vy. Lachmund, 59 Or. 
5654) 117 9P.11238, AnnCas1913C 1273. 

Pa.—Thomas v. Altoona, etc., Elec- 
tric Co., 236 Pa. 365, 84 A 846; "White 
Vv. Com., 110 Pa. 90, 1A 33; Titus- 
ville Second Nat. Bank y. Thompson, 
20 Pa. Dist. 39 [aff 44 Pa. Super. 200]; 
Hass’ Hst., 16 Pa. Dist. 251. 

Philippine.—Taguinot v. Tanay, 9 
Philippine 396 

Tenn.—Raht v. Southern R. Co., 
(Ch. A.) 50 SW 72. 

Tex.—Barksdale v. Benskin, (Civ. 
A.) 194 SW 402; Beck v. Avindino, 
29 Tex, Civ. A. 500, 68 SW 827. 

Utah.—Cole v. Utah Sugar Co., 35 
Utah 148, 99 P 681; Cottrell vy. Pick- 
ering, 32 Utah 62, 88 P 696, 10 LRANS 
404. 

vVt.—Ripley v. Yale, 19 Vt, 156. 

Va.— Ellis, ete, Lumber €o. v. 
Hubbard, 123 Va. 481, 96 SEH 754. 

Wash.—In re Twenty Second 

Southwest, 72 Wash. 99, 129 
P 884, 


Wis.—Crowley v. Milwaukee, 166 
Wis. 156, 164 NW 8388; Carstens v. 
Fond du Lac, 137 Wis. 465, 119 NW 
117; Wright v. Pratt, 31 Wis. 99. 

Can.—Copeland-Chatterson Co. v. 
Paquette, 38 Can. S. C. 451, 

Man.—Galt v. Saskatchewan Coal 
Co., 4 Man. 304. 

N. B.—Fisher v. Woodstock, 39 N. 
B. 92, 


N. S.—Naugler y. Jenkins, 32 N.S 
333. 

Ont.—Barker v. Tabor, 5 U. C. Q. 
BAO. 485 5100; 

[a] A party at whose request an- 
other’ has instituted a suit is not es- 
topped from setting up therein any 
claim or defense which is not incon- 
sistent with his previous request. 
Bigelow v. Woodward, 15 Gray 
(Mass.) 560, 77 AmD 3889, 


ESTOPPEL 


of Rule. 


reject 


As 


[b] Bidding in property at sale.— 
A party to a partition suit, by bid- 
ding off the property on a sale for 
one of the other parties to the ac- 
tion, is not estopped from asserting 
title to a parcel of land not included 
in the description of the property 
contained in the complaint in the 
partition suit, as properly construed, 
although formerly forming a part of 
a lot known by, the name by which 
the remainder of the property was 
thereafter known and which was de- 
scribed in such complaint. Masten 
v. Olcott, 101 N. Y. 152, 4 NE 274. 

[e] Filing a will for probate does 
not estop the person so filing it from 
presenting a claim against the es- 
tate. Laird v. Laird, 127 Mich. 24, 
86 NW 436. 

[d] Presenting bill for a certain 
amount does not prevent proving, 
subsequently, fair value of services 
rendered; Pearson y. Hendrick, 13 
Cal. A. 732; 110 By 586, 

fe] Offering an instrument in evi- 
dence for the purpose of getting it 
before the court in passing on a re- 
quest to set it aside will not estop 
the person offering it to deny its 
validity. Bardell y. Brady, 172 Ill. 
420, 50 NE 124. 

{f] The acceptance of a bill of 
sale without any rescission of a for- 
mer verbal sale under which the 
purchaser has acquired title to per- 
sonal property does not estop him 
from relying on the title acquired 
under the verbal sale, since the in- 
tention in executing the bill of sale 
may have been merely to furnish 
more certain and permanent evidence 
of the subsisting contract. Sanders 
v. Stokes, 30 Ala. 432. 

{[g] The exercise of a void license 
until its expiration will not estop 
the licensee frorn afterward assert- 
ing the same right under a franchise 
given by its charter, Atlantic, etc., 
R. Co. vy. St. Louis, 66 Mo. 228. 

{h] One seeking to have judg- 
ment declared void, and execution en- 
joined, is not estopped to deny that 
the property was his. Wilmer y. 
Dunn, 133 Md. 354, 105 A 319. 

34, Lehman v, Clarke, 85 Ala. 109, 
4 S 651; Benton vy. Ragan, 11 SW 4380, 
12 SW 155, 10 Kyl 298; Mattison v. 


Ausmuss, 50 Mo. 151. 

35. Kan.—Wilkins v. Tourtellot, 
28 Kan, 825. 

eee v. Crutchfield, 8 Bush 


Mont.—Deer Lodge Bank v. Hope 
Min, Co., 3 Mont, 146, 35 AmR 458. 
N. Y.—Studer v. Bleistein, 48 Hun 


577, 1 NYS 190 [aff LESSEN, 5Y2 3165 22 
NE 243]. 

Tex.—Ross y. Jackson, (Civ. A.) 
165 SW 513. 

Wash.—Carroil v. Hill Tract, Impr. 
Co., 44 Wash. 569, 87 P 835 


36. Lee v. Durham, (Tex. Civ. A.) 
204 SW 1171. 

87. See cases infra note 88. 

[a] “Ratification (1) is the ap- 
proval by act, word or conduct of 
that which was attempted (of ac- 
complishment) but which was im- 
properly or unauthorizedly performed 
in the first instance.” Hartman v. 
Hornsby, 142 Mo. 368, 875, 44 SW 
242. (2) It is not properly speaking 
a species of estoppel (Blood vy. La 
Serena Land, etc., Co., 113 Cal, 221, 
41 P 1017, 45 P 252; Bigelow’s Hst. 
(5th ed) pp 457, 694), (3) although 
it is sometimes so called (see Cor- 
porations §§ 2232-2247). 

Ratification as affecting: 

Liability of member for association 

debts see Associations § 95 


[§§ 206-207 
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[§ 207] b. Acceptance of Benefits—(1) Indi- 
viduals and Private Corporations—(a) Statement 
Where one having the right to accept or 
a transaction takes and retains benefits 
thereunder, he ratifies the transaction, is bound by 
it,27 and cannot avoid its obligation or effect by 


Right to cancellation see Cancella- 
tion of Instruments § 77. 

Right to reform see Reformation of 
Instruments [34 Cye 942]. 
Ratification by: 

Infant see Guardian and Ward [21 
Cye 106]; Infants [22 Cyc 600]. 
Insane person see Insane Persons 

(22 Cye 1174]. 

Married woman see Husband and 
Wife [21 Cye 1509]. 

Ratification of: 

Alteration of instrument see Altera- 
tions of Instruments § 145 et seq. 
Award see Arbitration and Awards 

§ 420 et seq. 

Cancellation of policy see Fire In- 
Surance and Life Insurance [25 
Cye 784]. 

Confession of judgment see Judg- 
ments [23 Cyc. 703]. 

Construction or repair of highway 
see Highways [37 Cyc 2338]. 


Conveyance of city property see: 
ra Base Corporations [28 Cyc 
627] 


County bond see Counties § 336. 

Deed see Deeds §§ 78, 118, 178; Land- 
lord and Tenant [24 Cye 910]. 

Escrow see Escrows § 29. 

Gift see Gifts [20 Cye 1209]. 

Foreclosure see Mortgages [27 Cyc 
1504]. 

Instrument defectively acknowledged 
a Acknowledgments §§ 37, 38, 63. 

Judicial sale see Judicial Sales [24 
Cye 37]. 

Lease see Landlord and Tenant [24 


Cye 910]. tom ue 


Marriage 
866]. 

Municipal bonds see Counties § 336; 
Municipal Corporations see [28 Cyc 
1603]. 

[30 


Partition 
164]. 

Pledge see Pledges [31 Cyc 795]. 

Release see Release [84 Cyc 1065]. 

Sale by personal representative see 
Executors and Administrators [18 
Cyc 328]. 

Sale of property subject to landlord’s 
lien see Landlord and Tenant [24 


see Marriage 


see Partition Cye 


Cyc 1266]. 
Satisfaction of debt by third persons 
eos Accord and Satisfaction 


Subscription to stock see Corpora- 
tions §§ 867, 868. 


Ultra vires act see Corporations 
§ 2164. 

Unauthorized contract by city see 
Municipal Corporations [28 Cyc 
675 et seq]. 

Nee contract see Contracts 

7 


Husband and Wife {21 Cyc 1509]; In- 
fants [22 Cyc 600]. 

Insane Persons [22 Cye 1174}. 
Ratification of act of: 

Agent generally see Principal and 
Agent §77 et seq]. 

Corporate officer or agent see Corpo- 
rations §§ 22382-2247. 

County board see Counties § 117. 

Factor or broker see Factors and 
Brokers [19 Cye 142]. 

Guardian generally see Quardian and 
Ward [21 Cye i106]. 

Insurance agent see Fire Insurance 
and Life Insurance [25 Cye 858 
et seq]. 

Municipal officer see Municipal Cor- 
porations [28 Cyc 675]. 


Partner see Partnership [30 Cyc 
528]. 

Servant see Master and Servant [26 
Cye 1518] 


Trustee see Trusts [39 Cye 302]. 
Wife see Husband and Wife [21 Cyc 
1228]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$§ 207-208] 


taking a position inconsistent therewith.28 And the 
estoppel thus created is operative against his per- 


sonal representatives.®9 
[§ 208] 


Ratification of agency: 

In general see Agency § 77 et seq. 

Of child for parent see Parent and 
Child [29 Cyc 1664]. 

Of husband or wife see Husband 
and Wife [21 Cyc 1287, 1239]. 
Ratification of contract: 

As to partition see Partition [30 
Cyc 164]. 

For city see Municipal Corporations 
[28 Cyc 675]. 

For public improvements see Muni- 
cipal Corporations [28 Cyc 1045]. 

Of meee see Corporations 


Of county see Counties § 250. 
Of officers of joint stock companies 
vi Stock Companies [23 Cyc 


Of sale see Sales [85 Cyc 92]. 
Peasy contract see Sunday [37 Cyc 

38. U. S.—Winslow v. Baltimore, 
etc., R. Co., 188 U. S. 646, 23 SCt 443, 
447 ti seds 635 ; [rev 18 App, (Dy ‘C:) 
438]; In re Creech Bros. Lumber Co., 
240 Fed. 8, 153 CCA 44; North Chi- 
cago St. R. Co. v. Chicago Union 
ibract| Co, Loos hea 6i2:nikKesslery Vv. 
Ensley Land Co., 148 Fed. 1019, 79 
CCA 534 [certiorari den 205 U.S, 541, 
27 SCt 788, 51 L. ed. 921]; Brickell 
v. Farrell, 82 Fed. 220. 

Ala.—Harris v. Kyle, 81 S 826; 
Bruce Coal Co. v. Bibby, 77 S 545, 
Hobbs v. Nashville, etc., R. Co., 122 
Ata, 602, 26'S 139; Smith v. dusk, 
119 Ala..394, 24 S 256; Dunham v. 
Milhous, 70 Ala. 596. 

Cal.—Ryer v. Oesting, 119 Cal. 564, 
51 P 857; Davies v. Ramsdell, (A.) 
181 P 94. 5 

Colo.—Poole yv. Lowe, 24 Colo. 475, 
52 P 741; Jones y. Langhorne, 19 
@olo..206, 34 B.997. 

D. C.—Richards vy. Bippus, 18 App. 
29d: 

Ga.—Hawks v. Smith, 141 Ga, 422, 
81 SE 200; Clark v. Havard, 122 Ga. 
273, 50 SE 108; Mock vy. Stuckey, 96 
Ga, 187, 23 SE 307; Pike v. Stallings, 
71 Ga. 860; Redwine v. Street, 18 Ga. 
A. 77, 89 SE 163; McDonald vy. Ellis, 
WG as As, 4d, 8 SH (hl “Citizens! 
Bank v. Willis, 15 Ga, A. 772, 777, 
84 SE.157. 

Ida.—Blackwell v. Kercheval, 27 
Ida. 537, 149 P 1060; Fremont County 
vy. Warner, 7 Ida. 367, 63 P 106. 

Ill.— Falter v. Packard, 219 Ill. 356, 
76 NE 495; Beamer v. Morrison, 210 
Til-” 443, 71. NE 402; Gardner 
v. Ladue, 47 Ill, 211, 95 AmD 487; 
Moore v. Clarke, 204 Ill. A. 191; 
Interstate Finance Corp. v. Commer- 
cial Jewelry Co., 201 Ill. A. 568; 
Mosiman Plumbing Co. v. Pocahon- 
tas, 199 Ill. A. 211; Equitable Trust 
Co. v. Jennings, 189 Ill. A. 359; Con- 
nersville Co-operative Creamery As- 
soc. v. Baltz, 180 Ill. A. 376; Forest- 
ers’ Bldg., etc., Assoc. v. Quinn, 119 
Till. A. 572; Sammis_ v. Poole, 89 
Til, A. 118 [aff 188 Ill. 396, 58 NE 


Gross v. Whitley County, 158 Ind. 
531, 64 NE 25; Adam v. Boone 
County, (A.) 117 NE 876. 


Iowa.—Palo Sav. Bank y. Cameron, 
168 NW 769; Smittle v. Haag, 140 
Iowa 492, 118 NW _ 869; Mason v. 
Iowa Cent. R. Co., 131 Iowa 468, 109 
Nw 1; Knutson vy. Vidders, 126 Iowa 
511, 102 NW 433. 

Kan.—Fontron v. Kruse, 103 Kan. 
32, 172 P 1007; Steinborn v. Stein- 
born, 99 Kan. 358, 161 P 646; Haugh- 
ton v. Soule, 93 Kan. 430, 144 P 995; 
Moline vy. Moiine Drilling, etc., Co., 89 
Kan. 670, 673, 131 P 1189 [cit Cyc]; 


‘Farmers’ Nat. Bank v. Robinson, 53 


P 762. 

Ky.—Chesapeake, etc, R. Co. v. 
Dayton, 177 Ky. 502, 197 SW 969, 
199 SW 25; French v. Branger, 121 


(b) Elements, Extent, and Limits of 


ESTOPPEL 


SW 437; Harding y. Weisiger, 
SW 890, 33 KyL i70; Harrison Land, 
etce., Co. v. Nashville, ete. R. Co., 
16 “SW 9, 25. KyL 523; Rhodes v. 
Rhodes, 38 SW 706, 18 KyL 916. 
Mes eg rns te ae Pierson, 44 La. 

nn. ; ; Monette’s (ey 
26 La, Ann. 26. et 2a 

Md.—Read Drug, etc., Co. v. Nat- 
tans, 130 Md. 465, 100 A 736, 738 [eit 
Cyc]. . 

Mass.—Spaulding y. Plainville, 218 
Mass. 321, 105 NE 1006; Wood vy. 
Bullard, 151 Mass. 324, 25 NE 67, 


Mich.—Grand Truck Western R. 
Conoyv. pMuller 171 “NW 498:1 1499 
[quot Cyc]; Hamburger vy. Ber- 
man, 170 NW 555; Maher v. 
Hastie, 136 Mich. 144, 98 NW 
976; Stoddard vy. Gallagher, 133 


Mich. 374, 94 NW 1051; Marquette v. 
Wilkinson, 119 Mich, 413, 78 NW 474, 
43 LRA 840; Gladstone Exch. Bank 
v. Keating, 94 Mich. 429, 53 NW 1110; 
Fort-St. Union Depot Co. v. State R. 
Gr open eg Bd., 81 Mich. 248, 45 NW 


Minn.—Fuller _ v. Johnson, 179 
Minn. 110, 165 NW_ 874; Dickinson v. 
Citizens’ Ice, etc., Co., 139 Minn. 201, 


165 NW 1056; State v. Germania 
Bank, 90 Minn. 150, 95 NW 1116; 
Deering Harvester Co. v. Donovan, 


82 Minn. 162, 84 NW 745, 83 AmSR 
417; Deering v. Peterson, 75 Minn. 
118, 77 NW 568. 

Miss.—White v. Jenkins, 33 S 287. 

Mo.—Lawson y. Cunningham, 275 
Mo, 128, 204 SW 1100; Hector v Mann, 
225, Mor 228.246), 124 “Sw 1109 [eit 
Cyc]; Lyon v. St. Louis, 178 SW 96; 
Cadematori v. Gauger, 160 Mo. 352, 
61 SW 195; Light v. St. Louis, etc., 
R. Co., 89 Mo. 108, 1 SW 380: Wilbur 
v. Wilbur, (A.) 201 SW 387; Penney, 


ete., Feed Co. v. Kramer, (A.) 182 
SW 755; Wilson v. King’s Lake 
Drain.,, ete., Dist... 176, Mo. A. 470, 


521, 158 SW 931 [cit Cyc]; Browne v. 
Appleman, 83 Mo. A. 79. 
Nebr.—Jones v. Chicago, etc., R. 
Co., 102 Nebr. 853, 170 NW 170; Eddy 
v. Omaha, 72 Nebr. 550, 101 NW 25, 
102 NW 70, 103 NW 692; Ayres v. 


McConahey, 65 Nebr. 588, 91 NW 
494; State v. Home Ins. Co., 59 Nebr. 
524, 81 NW 443. 


Nev.—Moore v. Rochester Weaver 
Min. Co., 174 P 1017; Burns v. Lof- 
tus,ve2, Névs 55.600, 9104 (246. [eit 
Cyc}. 

N. J.—Lindsley v. McGrath, 62 N. 
J. Eq. 478, 50 A 236. : 

N. Y.—Thompson vy. Simpson, 128 
N. Y. 270, 28 NE 627 [aff.13' NYS 90]; 
Sweet v. Merry, 109 N. Y. 88, 16 NE 
63; Pettit v. Pettit, 107 N. Y. 677 
mem, 14 NE 500; Federal Heating 
Co. v. Buffalo, 182 App. Div. 128, 170 
NYS 515; Gilsey v. Keen, 104 App. 
Div. 427, 98 NYS 783 [aff 185° N. Y. 
588 mem, 78 NE 1104 mem]; Conde 
v. Lee, 55 App. Div. 401, 67 NYS 157 
[aff 171 N. Y. 662 mem, 64 NE 1119 
mem]; Seeber v. People’s Bldg., etc., 
Assoc., 54 App. Div. 626 mem, 66 NYS 
1144 mem [aff 165 N. Y. 670 mem, 
59 NE 1130 mem]; New York vy. Gor- 
man, 26 App. Div. 191, 49 NYS 1026; 
Burhans v. Union Free School Dist. 
No. 1, 24 App. Div. 429, 48 NYS 702 
[aff 165 N. Y. 661 mem, 59 NP 1119 
mem]; Bedell v. Kennedy, 38 Hun 
510; Peo. v. Raquette Falls Land Co, 
100 Mise. 601, 166 NYS 474; In re 
Buffalo Grade Crossing Comrs., 65 
Mise. 73, 119 NYS 84; Ladue v. Coo- 
per, 32 Misc. 544, 67 NYS 319; Lam- 
bert v. Huber, 22 Misc. 462, 50 NYS 
793: Wackenhut v. Empire Gas, etc., 
Co., 166 NYS 29; Royal Indemn. Co. 
v. Platt, ete., Refining Co., 163 NYS 
197; Brown vy. Johnston, 7 AbbNCas 
188. 

N. C.—Maxton Auto Co. v. Rudd, 
176 N. Cc. 497, 97 SE 477 [cit Cyc]; 
Vick v. Wooten, 171 N. C, 121, 87 


| (Civ. A.) 
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Rule—aa. In General. In order to create an estop- 
pel by the acceptance of benefits, it is essential that 
the party against whom the estoppel is claimed 
should have acted with knowledge of his rights;*° 


109 | SE 989. 


N. D.—McCaull v. Nichols, 29 N. 
D, 405, 150 NW 982; Lauder v. Heley, 
25 N. D. 274, 283, 141 NW 201 [eit 
Cyc. 

Oh.—Brenzinger v. American Exch. 
Bank, 66 Oh. St. 242, 64 NE 118 [aff 
10 OhS&CP 208, 8 OhNP 502]. 

Okl.—Massachusetts Bonding, etc., 
Co. v. Vance, 180 P 693; Ewing v. 
Ellis County, 53 Okl. 250, 156 P 229; 
Chandler v. Roe, 46 Okl. 349, 148 P 
1026, 1029 [cit Cyc]. 

Pa.—Lee vy. Commonwealth Trust 
Co., 252 Pa. 291, 97 A 448: In re 
Stough, 196 Pa. 358, 46 A 512; Liven- 
good y. Stauffer, 31 Pa. Super. 495; 
Bigley’s Est., 30 PittsbLegJNS 65. 

Porto Rico.—Igaravidez v. Rubert, 
23 Porto Rico 272. 

R. I.—Stillman y. Gorman, 69 A 
601; Providence Gas Co. v. Thurber, 
20 Rw ils doy) do Am Dy 6212 ‘ 

S. C.—Parker v. Parker, 52 S. @. 
382, 29 SE 805; McDaniel v. Ander- 
Son, 19S) Ch221- 

S. D—Stanton v. Merchants’ L. & 
T. Co. 168 NW 746; Gilfillan v. 
Schaller, 32 S. D. 638, 144 NW 133; 
Dobbs v. Atlas El. Co., 25 S. D. 177, 
182, 126 NW 250 [cit Cyc]; Ford v. 
Ford, 24 S. D. 644, 124 NW 1108; 
Ormsby v. Johnson, 24 S. D, 494, 498, 
124 NW 436 [cit Cyc]; Gionnonatti 
Fay ee atte 15 °°S:) D. 1265 87. Nw: 


Tex.—Pryor v. Pendleton, 92 Tex. 
384, 47 SW 706, 49 SW 212; Warren 
v. Parlin-Orendorff Impl. Co., (Civ. 
A.) 207 SW 586; Connally v. Hopkins, 
(Civ. A.) 195 SW 656; Denny vy. Lee 
188 SW 294; Rowan v. 
Texas Orchard Dev. Co., (Civ. A.) 181 
SW 871; Schauer v. Von Schauer, 
(Civ. A.) 188 SW 145, 149 [quot Cyc]; 
Abernathy v. Fickett, 57 Tex. Civ. A. 
552, 122 SW 579; Murphy vy. Sisters 
of Incarnate Word, 43 Tex. Civ. A. 
638, 97 SW 125; Greer v. Ford, 31 
Tex. Civ. A. 389, 72 SW 73; Williams 
v. Meyer, (Civ. A.) 64 SW 66; Moor 
v. Moor, (Civ. A.) 63 SW 347. 

Va.—Kenny v. Kenny, 25 Gratt. (66 
Va.) 293. 

Wash.—Potvin vy. Denny Hotel Co., 
26 Wash, 309, 66 P 376; California 
Bank v. Puget Sound Loan, ete., Co., 
20 Wash. 686, 56 P 395; Muldoon v. 
Bel date City R. Co., 10 Wash. 311, 38 
P A 


W. Va.—Miller v. Hare, 43 W. Va. 
647, 28 SE 722, 39 LRA 491; Rogers 
v. Coal River Boom, etc., Co., 39 W. 
Va. 272, 19 SE 401. 

Wis.—Schoenwetter v. Schoenwet- 
ter, 164 Wis. 131, 159 NW 737; Sholes 
v. State, 2 Pinn. 499, 2 Chandl. 182. 

Enz.—In re Coltman, 19 Ch. D. 64; 
Hull Flax, ete., Co. v. Wellesley, 6 
H. & N. 38, 158 Reprint 16. 

B. C.—Ashmore v, Bank of Brit- 
ish North America, 18 B. C. 257. 

N. S.—Cameron y. McDonald, 33 
N. S. 469. 

Ont.—Hastings County v. Ponton, 5 
Ont. A. 543; Eves v. Bocth, 30 Ont. 
689, 21 CanLTOccNotes 244 [app 
dism 27 Ont. A. 420, 20 CanlLTOcc 
Notes 846]; McWilliams y. Dickson 
Co., 6 OntWR 702. 

Austr.—Hutchinson v. Scott, 3 
ANIStr, Ciel, (ite ooo: 

Estoppel of devisee or legatee by 
acceptance of devise or legacy see 
Wills [40 Cyc 1893]. 

39. Lindsley v. McGrath, 62 N. J. 
Bq. 478, 50 A 236 (where, in a suit 
to quiet title, defendants fail to 
show any deed to the premises, but 
it appears that the owner of the 
premises accepted from defendants 
payment in cash and by a bond and 
mortgage on the premises, the own- 
er’s representatives are estopped 
from setting up a legal title as 
against defendant’s equitable one). 

40. U. S.—Midkiff v. Colton, 252 


1208 [21C.J.] 
also that the party claiming the estoppel was with- 
out knowledge or means of knowledge of the facts 
on which he bases his claim of estoppel,*? that he 
was influenced by and relied on the conduct of the 
person sought to be estopped,*#? and that he changed 
his position in reliance thereon to his injury.** The 
rule has no application where no injury resulted to 
anyone except the party against whom the estoppel 
is claimed.‘ It is also essential to constitute an 
estoppel in this class of eases that the benefit re- 
ceived be direct,*® that the acceptance should not 
have been induced by false representations *° that 
the transaction and the acceptance of benefits be 
inconsistent with the claim subsequently asserted,** 
and that its benefit be voluntarily received;*® and 
it has been said that it is only where a party may 
-accept or reject without serious inconvenience that 
an estoppel arises from the acceptance of benefits.*® 
Furthermore no estoppel arises where the person 
accepting the benefits is entitled thereto regardless 
of the transaction in question.®°° And in no event 


ESTOPPEL 


[§§ 208-209 


can the estoppel be extended beyond the exact terms 
of the agreement or proceedings under which the 
benefits are accepted.** 

Acceptance under protest. No estoppel arises if 
the benefits are received under protest,°? especially 
where in addition to the protest there is an express 
reservation of the right to attack the validity of the 
transaction.>? 

Conditional acceptance. The estoppel arises, al- 
though the benefits are accepted on condition that 
it shall not prejudice the accepter’s rights,°* unless 
the other party agrees to the condition.®® 

[§ 209] bb. Partial Disaffirmance of Transac- 
tion—(aa) In General. A party to a transaction 
cannot ordinarily affirm it in part and in part dis- 
affirm it. Thus with regard to rights claimed un- 
der a contract, deed, or mortgage, a party will not 
be allowed to assume the inconsistent position of 
affirming the contract in part and disaffirming it in 
part.°* Courts of equity proceed upon the theory 


Fed. 420, 164 CCA 344; Anthony v. 

Campbell, 112 Fed. 212, 50 CCA 195. 
Ala.—Eppes v. Thompson, 79 S 

(Halls : 

Ariz.—Wiser v. Lawler, 7 Ariz. 163, 

62ne O95: 

Cal.—Puterbaugh v. Wadham, 162 
Gal 6114123 Pr 804 

Ga.—Green v. Ellis, 145 Ga. 241, 88 
SE 976; Hawks v. Smith, 141 Ga. 
422, 81 SE 200; McSwain v. Ricket- 
son, 129 Ga. 176, 58 SE 655; Garbutt 
v. Mayo, 128 Ga. 269, 57 SE 495, 13 
LRANS 58; Henderson Warehouse 
Co. v. Brand, 105 Ga. 217, 31_SE 551. 

Ind.—Bryan v. Uland, 101 Ind. 477, 
1 NE 52; Stewart v. Hartman, 46 
Ind, 331. 

Ky.—Bannon vy. P. Bannon Sewer 
Pipe Co., 119 SW 1170. 

La.—Parrott v. Kirschler, 139 La. 
320, 71 S 524; Landry v. Landry, 105 
Ta. 362, 29 S 900. 

Mo.—Miles v. Popp, 192 SW 424; 
Garesche v, Levering Invest. Co., 146 
Mo. 436, 48 SW 653; Bramell v. Ad- 
ams, 146 Mo. 70, 47 SW 931. 

Nev.—Schlitz Brewing Co. v. Grim- 
mon, 28 Nev. 235, 81 P 43. 

N. Y.—Kolb v. Brummer, 185 App. 
Div e8od.. iis tN Xsca. 

Oh.—Moore, v. Rees, 7 Oh. Dec. 
(Reprint) 633, 4 CincLBul 475. 

R. I.—Gaddes v. Pawtucket Sav. 
Inst., 33 R. I. 177, 80 A 415, AnnCas 
1912B 407. ; 

{a] Thus (1) where remainder- 
men accept the proceeds of an invalid 
sale by an executrix, who is also life 
tenant, in ignorance of the fact that 
it is part of the price at the sale, 
they are not estopped to assert their 
title against the purchaser or his 
transferee. Hawks v. Smith, 141 Ga. 
422, 81 SE 200. (2) Where the holder 
of a note secured by a deed of trust 
did not know the facts entitling him 
to relief against a trustee who had 
secretly bought in property on fore- 
closure, his acceptance of the net 
proceeds of sale did not estop him 
from having the sale vacated as 
against trustee. Miles v. Popp, (Me.) 
192 SW 424. 

’[b] A justice of the peace who ac- 

cepted less salary than he was en- 
titled to without knowledge of the 
facts entitling him to a larger sal- 
ary was not estopped from subse- 
quently claiming the remainder of his 
salary. Puterbaugh v. Wadham, 162 
Cal 611,: 123..P 804. 

[c] The grantor’s acceptance of a 
payment made to keep invalid option 
in force, when both parties thought 
it in force, does not prevent him from 
having it decreed void. Parrott v. 
Kirschler, 139 La. 320, 71 S 524; 
Williams v. McCormick, 139 La. 319, 
71 S 523; Norris v. Snyder, 139 La. 


that there is an implied condition that he who ae- 


316, 71 S 522. 

41. Bryan vy. Uland, 101 Ind. 477, 
1 NE 52; Avery v. Akins, 74 Ind. 
283; Gunn v. Mahaska County, 155 
Iowa 527, 136 NW 929; Shillock v. 
Gilbert, 23 Minn. 386. : 

[a] Estoppel against statute.—If 
an assignment for the benefit of 
creditors is void because it requires 
ereditors becoming parties thereto 
to release their demands except so 
far as provided for in the assignment, 
a release embodied in the assignment 
is also void, and the releasing credi- 
tor is not estopped from repudiating 
it by the fact that he has received 
payments under the assignment, 
where he did rot induce the debtor 
to make the assignment or to believe 
that it would be a legal one. Vose 
v. Holcomb, 31 Me. 407. 

42. Gunn vy. Mahaska County, 155 
Iowa 527, 136 NW 929; Bannon vy. P 


Bannon Sewer Pipe Co., (Ky.) 119 
SW 1170. 
43. Federal Trust Co. v. Bristol 


County St. R. Co., 222 Mass. 35, 109 

NE 880. ‘ 
44. Williams vy. Harrison, (Ind. 

A.) 120 NE 245. 

tees Ayres v. Probasco, 14 Kan. 
46. Eppes v. Thompson, (Ala.) 79 


S 611; Bruner v. Hicks, 2380 Ill. 536, 
82 NE 888, 120 AmSR 332. 

47. Hartman y. Hornsby, 142 Mo. 
368, 44 SW 242 [dist.Clyburn v. Mc- 
Laughlin, 106 Mo, 521, 17 SW 692; 
Austin y. Loring, 68 Mo. 19]; White 
View COM LLO "Ranio0, LA oae 

48. Cammack v. Weimer, 181 
Towa 1, 162 NW 586; Ayres v. Pro- 
basco, 14 Kan. 175. 

49. Cincinnati vy. Cameron, 33 Oh. 
St. 336; Bigelow Est. (5th ed) p 686. 

50. Bond v. Pontiac, etc., ~ GO;, 
62 Mich. 6438, 29 NW 482, 4 AmSR 
885; Pillmore vy. Walsworth, 166 App. 
Div. 557, 152 NYS 344; Hays c. Hei- 
delberg, 9 Pa. 203. 

51. U. S—McFerran vy. U. S., 39 
CtyCl, 4417 

1l1.—Union Mut. L. Ins. Co. v. Slee, 
123 Ill, 57, 18 NE 222, 12 NE 543. 

Iowa.—Mason v. Iowa Cent. R. Co., 
131 Iowa 468, 109 NW 1. 

La.—Alleman Planting, etc., Co. v. 
Haken wy akeneld Cypress, 134 La. 68z, 
Fourth Judicial 
Thus where appeals were 
in three condemnation pro- 
ceedings for a railroad right of way 
over different tracts, and judgments 
were entered against the company 
in the first two proceedings, and the 
company paid to the sheriff the 
amounts of such judgments, and took 
a receipt from him, reciting that it 


| was for the damages 


in such two 
proceedings, but further reciting that 
it was for the right of way over 
several tracts, including the one in- 
volved in the third proceeding, and 
the landowner refused to.accept it of 
the sheriff save as a payment of 
the awards in the first two proceed- 
ings, and on this condition it was 
paid to him, he is not estopped to 
claim damages for the land involved 
in the third proceeding. Mason v. 
Iowa Cent. R. Co., 131 Iowa 468, 109 
NW 1. ~ 
52. Cammack y. Weimer, 181 Iowa 
1, 162 NW 586; Oram vy. New Bruns- 
wick, 64 N. J. L. 19, 44 A 883. 
[a] Rule applied.—Although' the 
owner of a building was present, and 
saw the work progressing, and made 
no objection, he is not estopped when 
sued for compensation by those em- 
ployed to superintend the work, to 
object that they did not properly 
perform their duties, where it ap- 
peared that the building was his 
home and that he could not do other- 
wise than accept it. Cammack v. 
Weimer, 181 Iowa 1, 162 NW 586. 
[b] The acceptance of a smaller 
amount than the officer was éntitled 
to as salary, if accompanied with 
protest that he was entitled to the 
lawful amount, will not estop him 
from an action for the difference. 
Oram v. New Brunswick, 64 N. J. L. 
O44" A. S83: 
sae Boerum y. Schenck, 41 N. Y. 
15 


54. Peo. 
NYS ues 
55. elson v. Hagen, 72 Iowa 705 
31 NW 875. But see Peo. y. Cortland 
Cee, 15 NYS 748. ane 
6 U. S.—Shackleton v. Baggall 
170 Fed. 57, 95 CCA 505, ee 
a.—Cooper v. Berney Nat. Bank, 
99 Ala. 119, 11 S 760. 7, ps 


v. Cortland County, 


yooh Walter. ‘Adams, 211 SW 
Se Wvehe v. Greene, 26 Ga. 


jL—Baker v. Baker, 139 Ill. A. 


Ao costae wo v. Pickett, 25 Ind. 

La.—Buckner v. Beaird, 32 La. Ann. 
226; New Orleans v. Moseal, 24 La. 
Ann, 102. 

Me.—MclIver y. Bell, 117 Me. 495, 
105 A105. 

Mich.—Jacobs y. Miller, 50 Mich, 
119, 15 Nw 42: 

Mo.—State v. Citizens’ State Bank, 
274 Mo. 60, 202 SW 382; Ramm vy. 
Kaltwasser, 4 Mo. A. 574. 

N. Y.—Jonasson vy. Weir, 130 App. 
Div. 528, 115- NYS 6; Bates vy. Weir, 
121 App. Div. 275, 105 NYS 785; 
Springer v. Westcott; 78 Hun 3865, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cepts a benefit under an instrument shall adopt the 
whole, conforming to all its provisions and renounc- 
ing every right inconsistent with it.57 

; Rejecting Condition, Exception, 
or Reservation in Deed. A person claiming under 
a deed containing a condition, exception, or reser- 
vation is bound thereby and cannot take the convey- 
ance without assuming its obligations.58 


[§ 210] © (bb) 


29 NYS 149; Woodward v. Harris, 2 
Barb. 439. 

Pa.—Fidelity Ins., etc., Co.’s App., 
106 Pa. 144; French vy. Seely, 7 Watts 
231, 32 AmD 758; Washington Loyal 
Orange Lodge No. 137 y. Buchanan, 
24 Pa, Dist. 563, 568 [quot Cyc]. 

S. C.—Walker v. Frazier, 19 S. C. 
Eq. 99: 

Ss. D:—Ford v. Ford; 24 S D. 644; 
653, 124 NW 11908 [cit Cyc]. 
pay ae bord v. Richardson, 18 Vt. 

Wis.—Voss v. Northwestern Nat. 
Hie ins Co,, 137° Wis... 492° 118 -NW. 
212; Woodman vy. Blue Grass Land 
Co., 125 Wis. 489, 108 NW 236, 104 
NW 920. 

See also Contracts § 682. 

“The rules are fundamental that a 
party will not be allowed to accept 
the benefits and reject the burdens 
of his contract.” Hartman v. Chi- 
CAazoy -ctes ke CO LIZ MOA, 271; 
277, 182 SW 148. 

[a] Rule applied.—(1) One seek- 
ing to have a deed declared a mort- 
gage because of a contemporaneous 
agreement to reconvey on repayment 
of money received with ten per cent 
interest cannot object to the recovery 
of interest at that rate because the 
agreement was not in writing as re- 
quired by Kirby Dig. § 5380, since he 
relies upon the agreement for equi- 
table relief. Walter v. Adams, (Ark.) 
211 SW 365. (2) Where a bank pur- 
chased the assets and assumed the 
debts of another bank and took pos- 
session of its property, it was es- 
topped to allege that the sale of the 
assets was invaiid for the purpose 
of defeating an action for tax levied 
upon stockholders, which under Rev. 
- St. (1909) § 11359, the bank itself was 
required to pay. State v. Citizens’ 
State Bank, 274 Mo. 60, 202 SW 382. 

{b] Facts not within rule.—(1) 
That defendant made payments un- 
der contract of employment executed 
‘in settlement of suit after complain- 
ant’s breach thereof was held not to 
estop it from asserting its release 
from the obligation to employ com- 
plainant. (2) That the corporation 
made payments under the contract 
after complainant’s breach thereof 
did not estop it from asserting its 
rights, as it was not, as claimed at- 
tempting to affirm the contract so far 
as beneficial, and to disaffirm it so 
far as it was burdensome, but was 
insisting on its right under the con- 
tract to be released from its obliga- 
tion. Newman v. Newman Clock Co., 
268 Ill. 418, 109 NE 324. 

. 57. Chipman _v. Montgomery, 63 
Ih, We, SPAN bod CPs heb oe VO 

58. U. S.—Cowell v. Colorado 
Springs Co., 100 U. S. 55, 25 L. ed. 
547. 

Ark.—Geren v. Caldarera, 99 Ark. 
260, 1388 SW 335. 

Cal.—Emeric v. Alvarado, 64 Cal. 
529, 2 P 418. 

Del.— Doe v. Wright, 7 Del. 49. 

Ga.—Houser v. Christian, 108 Ga. 
469, 34 SE 126; McLendon vy. Horton, 
95 Ga. 54, 22 SE 45. 

Ill.—Badger v. Gatavia Paper Mfg. 
Co., 70 Ill. 302. 

Kan.—O’Brien v. Wetherell, 14 
Kan. 616. 

Ky.—Sandy River Cannel Coal Co. 
v. White House Cannel Coal Co., 78 
SW 298, 24 KyL 1653. 

Me.—Knight v.° Mains, 12 Me. 41. 

‘Mass.—Goddard v. Dakin, 10 Mete. 
94 < 


Mich.~—Fort-St. Union Depot Conv 
State R. Crossing Bd., 81 Mich. 248, 
45- NW 973. 


ESTOPPEL 
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Contracts. 


Mo.—Beavers v. Farmers’, etc., 
Bank, 177 Mo. A. 100, 106, 163 SW 
529 [quot Cyc]. 

N. H.—Hunt v. Wright, 47 N.-H. 


396, 93 AmD 451. 
N. J.—Hagerty v. Lee, 54 N. J. L. 
580, 25 A 319; Sheppard v. Hunt, 4 


Nid. -Hqy 277. 

N. Y.—Bedell v. Kennedy, 38 Hun 
510; Hart v. Little, 103 Misc. 620, 
171 NYS 6; Kinyon v. Kinyon, 6 Misc. 
584, 27 NYS 627; Maynard v. May- 
nard, 4 Edw. 711. 

Wash.—Hughes_y. South Bay 
School Dist. No. 11, 32 Wash. 678, 
73 P 778; Boston Clothing Co. v. Sol- 
berg, 28 Wash. 262, 68 P 715. 

Eng.—Dalton v. Fitzgerald, [1897] 
2iChI 86 


[a] Dliustration—A father con- 
veyed to his son pursuant to a writ- 
ten agreement reciting that the son 
thereby, released all his right to his 
father’s estate. It was held that 
the deed and the agreement were 
parts of the same transaction, and 
the son could not retain the land 
conveyed, and repudiate the release 
of his interest in the estate. Kinyon 
v. Kinyon, 6 Mise. 584, 27 NYS 627. 

Estoppel by deed see supra § 81. 

59. U. S.—In re Creech Bros. 
Lumber Co., 240 Fed. 8, 153 CCA 44; 
Allen-West Commission Co. v. Pa- 
tillo, 90 Fed. 628, 33 CCA 194. 

Ala.—Bruce Coal Co. v. Bibby, 77 
S 545; Kahn v. Peter, 104 Ala. 523, 


16 S 524. 
. Ark.—Hubbert v. Fagan, 99 Ark. 
77, 94 


480, 138 SW 1001. 
P 230; Brown v. Scott, 25 Cal. 189; 


Cal.—In re Glenn, 153 Cal. 


Reed v. McDonald, 22 Cal. A. 701, 
136 P 506. 
Colo.—Brown vy. Holloway, 47 


Colo. 461, 466, 108-P 25 [cit Cyc]. 


Ida.—Lane v. Pacific, etc., R. Co., 
8 Ida. 230, 67 P 656. 
tll.—Bruner v. Hicks, 230 Ill. 536, 


82 NE 888, 120 AmSR 332; Miller v. 
McManis, 57 Ill. 126; Collins v. Cobe, 
104 Ill. A. 142 [aff 202 Ill. 469, 66 
NE 1079]; Chicago, etce., R. Co. v. 
Moran, 85 Ill. A. 543 [aff 187 Ill. 
316, 58 NE 335]; Lake St. El. R. Co. 
v. Carmichael, 82 Ill. A. 344 [aff 184 
Til. 348, 56 NE 372]; Bonny v. Bonny, 
26u Til. Acti2 9: 

Ind.—Louisville, ete. R. Co. v. 
Flanagan, 113 Ind. 488, 14 NE 370, 
3 AmSR 674; Indiana Life HEndow- 
ment Co. v. Carnithan, 62 Ind. A. 567, 
109 NE 851; Illinois Cent. R. Co. v. 
Fairchild, 48 Ind. A. 300, 91 NE 836. 

Kan.—Fontron v. Kruse, 103 Kan. 
32, 172 P 1007; Metropolitan L..Ins. 
Co. v. Brubaker, 78 Kan. 146, 96 P 
62, 130 AmSR 356, 18 LRANS 362, 16 
AnnCas 267. 

Ky.—Hobbs v. Upington, 121 Ky. 
170, 89 SW 128; Harper v. Cincinnati, 
etce., R. Co., 22 SW 849, 15 Kyl 223. 

La.—Savage v. Wyatt Lumber Co., 
134 La. 627, 64 S 491; Busch-Everett 
Co. v. Vivian Oil Co., 128 La. 886, 55 
S 564; Clover v. Gottlieb, 50 La. Ann. 
568, 28 S 459. 

Me.—MclIver v. Bell, 117 Me. 495, 
105 A 105; Belfast v. Belfast Water 
Co., 115 Me. 234, 98 A 738, LRA1917B 
908. 

Mda.—Baltimore City Read Drug, 
etc., Co. v. Nattans, 130 Md. 465, 100 
AVW3862 788+ [cit Cye]. 

Mass.—Arafe v. Howe, 228, Mass. 
46, 116 NE 971. 

Mich.—Hamburger -v. Berman, 170 
NW 555; Richardson v. Welch, 47 
Mich. 309, 11 NW 172. 

Minn.—State v. Germania Bank, 90 
|Minn. 150, 95 NW 1116. 
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Specific Applications of Bule—aa. 


One of the most familiar applications 
of the rule relating to the acceptance of benefits 
arises in the case of contracts. 
peatedly held that a person by the acceptance of 
benefits may be estopped from questioning the ex- 
istence, validity, and effect of a contract.°? 
rule has been applied where the objection was made 


It has been re- 


This 


Mo.—Goodman y. Regent Laundry 
Co., 196 Mo. A. 627, 190 SW 951; Sage 
v. Finney, 156 Mo. A. 30, 135 SW 996. 

Nebr.—Jones vy. Chicago, ete, R. 
Co., 102 Nebr. 853, 170 NW _ 170; 
Green vy. Lancaster County, 61 Nebr. 
473, 85 NW 439. 


N. H.—Howe vy. Wadsworth, 59 N. 
H. 397. 

N. J.—Gibbs v. Craig, 58 N. J. L. 
661, 33 A 1052; Scott v. Gamble, 9 


ING aly 8 Bteh eea ee 

N. Y.—Wood vy. American F. Ins. 
Cod, D149) Ni YiGeS 82 ch 4 INS OEbe 
AmSR 733 [aff 78 Hun 109, 29 NYS 
250]; Buffalo v. Balcom, 134 N. Y. 
532, 32. NE 7; New York v. Sonne- 
born, 113 Ne te¥n 423; n2de Nee: 
Gerould yv. Wilson, 81 N. Y. 573 [aff 
16 Hun 530]; Blair v. Wait, 69 N. Y. 
113 [aff 6 Hun 477]; Boerum v. 
Schenck, 41 N. Y. 182; Hathaway v. 
Payne, 34 N. Y. 92; Wood v. Seely, 
32 N. Y. 105; Altman v. McMillin, 
115 App. Div. 234, 100 NYS 970; 
Bonta v. Gridley, 77 App. Div. 33, 78 
NYS 961; O’Connor vy. Green, 60 App. 
Div. 553, 69 NYS 1097; Jones v. Duff, 
47 Hun 170; Arnot v. Erie R. Co., 5 
Hun 608 [aff 67 N. Y. 315]; Brewster 
v. Baker, 16 Barb. 613; Williams v. 
Ward, 72 Misc. 446,,130 NYS 290; 
Sickels v. Herold, 15 Misc. 116, 36 
NYS 488 [aff 11 Misc. 583, 32 NYS 
1083]; Wackenhut v. Empire Gas, 
etc., Co., 166 NYS ‘29; Goodfield v. 
Platt, 130 NYS 180; Cohen v. Irion, 
7 NYS 106 [rev on other grounds 126 
N. Y. 665 mem, 27 NE 853 mem]. 

N. C.—McCullers vy. Cheatham, 163 
N. C. 61, 79 SE 306; Moore v. Hill, 
85 N. C. 218; Washburn y. Washburn, 
39 N. C. 306. 

Oh.—Herrick v. Wardwell, 58 Oh. 
St. 294, 50 NE 903; Columbus, etce., 
R. Co. v. Williams, 53 Oh. St. 268, 
41 NE 261. ° 

Okl.—Massachusetts Bonding, etce., 
Co. v. Vance, 180 P 693. 

Or.—Flower v. Barnekoff, 20 Or. 
132.7250 P/53,70. 

Pa.—Dyer v. Walker, 40 Pa. 157; 
Philadelphia vy. Passenger R. Co., 1 
LegGaz 163. 
oe I—Stillman v. Gorman, 69 A 

S. D.—Stanton vy. Merchants’ L. & 
T. Co., 168 NW 746; Dobbs v. Atlas 
El. Co., 25 S. D. 177, 182, 126 NW 250 


[cit Cyc]. 

Tex.—Slaughter v. Boyce, (Civ. 
A.) 170 SW £259; lLarrabee _ v. 
Porter, (Civ. A.) 166 SW _ 395, 
404 [cit Cyc]; Corbett v. Swee- 
ney, (Civ. A.) 151 SW 858; 
Guthrie y. Lyon; (Civ. A.) 98 SW 
432; Martin v. Rotan Grocery Co., 


(Civ. A.) 66 SW 212 [writ of error 
den 67 SW 8838]; Larkin v. Wilsford, 
(Civ. A.) 29 SW 548; Halbert v. Car- 
roll, (Civ. A.) 25 SW 1102; Williams 
v. Meyer, (Civ. A.) 64 SW 66. 

Wash.—Commercial Electric Light, 
ete., Co: v. Tacoma, 17. Wash. 661, 
50 P 592; Brundage v. Home Sav., 
ete., Assoc., 11 Wash. 277, 39 P 666. 

W. Va.—lIce v. Maxwell, 61 W. Va. 
9, 55 SE. 899; 

Eng.—Roe vy. Mutual Loan Fund, 
19 Q. B. D. 347. See also Gandy v. 
Gandy, 30. Ch. D. 57. 

B. C.—Pretty v. Dodd, 18 B. C. 640. 

Ont.—Stephens v. Riddell, 21 Ont. 


L. 484, 16 OntWR 277; Haldimand 
County v. Hamilton, ete., R. Co., 27 
U. G. C.-P. 228; -Thornton:v. Sand- 
wich St.cRoad Go., 25 -U. Ch Qs Bab ole 

Austr.—Hutchinson v. Scott, 3 
AustT: Cy Lin dn 309. 


See also Contracts § 682. 


“One who has acted under the 
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that legal formalities were not complied with;® that 
the contract was not signed by all the parties named 
therein,®*! nor by the party claiming the estoppel ;°* 
that it was agreed that the contract should not be 
binding unless reduced to writing;®* that the con- 
tract was void as in violation of the statute of 
frauds;** that the party claiming the estoppel did 
not read the contract before signing it;°° that the 
contract was not delivered;°° that the contract was 
without consideration;*? that the contract was in- 
valid for want of mutuality, °S or as containing a 
potestative condition,®® or because of the minority 
of one of the parties; 70 that a contract made with 
a husband was invalid by reason of the absence of 
the wife’s statutory assent to the contract;" that 
chattels. accepted and retained without objection 
were not up to contract requirements;** or that the 
appraisement provided for by a contract for the sale 
of improvements was incorrect.‘*? On the other 
hand the rule has no application where the party 
against whom the estoppel is claimed acts in ig- 
norance of his rights;7* or where the contract ex- 
pressly provides that nothing in it shall alter, af- 
tect, or impair the interest of any of the parties 
to it.7> And where work done under an unauthor- 
ized contract is wholly worthless, it is not a benefit 


terms of a proffered agreement, to|operating a 


ESTOPPEL 


new road, fifteen 


[§§ 211-212 


which will estop a party from repudiating the 
contract.7® So it has been held that where items 
for extra work were not the subject of discussion 
or contention in the settlement of the amount due 
on a contract, the payment of the contract price 
does not operate as an estoppel.” A party to a 
contract, by accepting and retaining the contract 
without "objection, is not estopped to claim that it 
did not express the full agreement, where at all 
times he received the services for which he claimed 
he contracted." 

Contract void as against public policy. An im=- 
portant exception to the rule usually recognized is 
that, where the contract is void as against public 
policy, a person who has accepted a benefit there- 
under will not be estopped to defend against the 
contract when it is sought to be enforced against 
him.’® But there is some authority to the con- 
trary.®° : 


[§ 212] bb. Deeds, Mortgages, and Wills. By 


_ the acceptance of benefits one may be estopped from 


questioning the existence, validity, and effect of a 
deed or mortgage.5t. Where one has an election 
either to ratify or disaffirm a conveyance, he can 
either claim under or against it, but he cannot do 
both, and, having adopted one course, he cannot 


per | 52 P 741. 


the extent of securing the benefits 
which it affords, should be estopped 
to deny the existence and mutuality 
of the contract.’ Read Drug, etc., 
Co. v. Nattans, 13¢@ Md. 465, 471, 100 
A 736 [cit Cyc]. 

[a] Thus (1) where one having 
possession of notes made a sSettle- 
ment with the maker at a discount, 
and the payee and owner of the 
notes, with knowledge of the facts 
as to the settlement, accepted the 
proceeds, he was bound thereby, ir- 
respective of any agency on the part 
of the one effecting the settlement. 
Sparks v. Howard, 97 SW 1105, 30 
KyL 236. (2) Where a person who 
has contracted to do work to be paid 
for when done to the satisfaction of 
the other contracting party has re- 
ceived payment upon the ground that 
a subcontractor employed by him has 
‘satisfactorily performed the _ con- 
tract, he cannot deny performance in 
an action by the subcontractor. 
Myers v. Willard, 60 N. Y. 636 mem. 
(3) A railroad asserting rights un- 
der a release by an employee of his 
claim for a personal injury cannot 
refuse to pay the price for which the 
release was given. Illinois Cent. R. 
Co. v. Fairchild, 48 Ind. A. 300, 91 
NE 836. 

60. Collins y. Cobe, 104 Ill. A. 142 
[aff 202 Ill. 469, 66 NE 1079]. 

61. Waterman’s App., 26 Conn. 
96; Wilbur v. Wilbur (Mo. A.) 201 
SW 387; Goodman y. Regent Laun- 
ary Co., 196 Mo. A. 627, 190 SW 951. 

62. Savage v. Wyatt Lumber Co., 
134 La. 627, 64 S 491. 

63. Miller v. McManis, 57 Ill. 126. 

64. Flower v. Barnekoff, 20 Or. 
132,25 P 370) 11 DRA 149. 

65, Culver v. Western Union Tel. 
Co., 50 N. Y. 691 mem. 

66. Fresno Canal, ete, Co. v. 
Hart, 182 Cal. 450; Same vy. William 
Hde Co., 152 Cal, 453, 92 A 1011, 

67. Bonny v. Bonny, 36 Ill. A. 129 
(one who procures insurance on the 
life of another, under an agreement 
that the amount of the policy, less 
the premiums paid, shall be applied 
to the debts of the insured, is 
estopped from denying that there 
wes any consideration for such 
agreement after he has obtained the 
money due on the policy); Harper v. 
Cincinnati, ete, R. Co., 22 SW 849, 
15 KyL 223 (a railroad company 
agreeing to pay to another company, 


cent of the revenue accruing to it on 
all freight passing to and from sta- 
tions on the new road will not be 
permitted to claim the agreement to 
be without consideration after it 
has acquiesced in the same for four 
years, and received revenue there- 
under amounting to more than sixty- 


seven thousand dollars). fs 

68. Louisville, ete, R. C€o.- v. 
Flanagan, 113 Ind. 488, 14 NE 370, 
3 AmSR 674. 

69. Busch-Everett Co. y. Vivian 
Oil Co., 128 La. 886, 55 S 564. 

70. Metropolitan L. Ins. Go. v. 


Brubaker, 78 Kan. 146, 96 P 62, 130 
AmSR 356, 18 LRANS 362, 16 Ann 
Cas 267. 

71. Texas, etc., R. Co. vy. Robards, 
60 Tex, 545, 48 AmD 268. 

72. Clover v. Gottlieb, 50 La. Ann. 
568, 23 S 459. 

73. Perry v. Farrimond, 5 Ind. T. 
59, 82 SW 674. 

74. Wiser v. Lawler, 7 Ariz. 163, 
62 (P6995) Pathe 189 Urs. 260" 28 SCt 
624, 47 L. ed. 802]. 

75. Winton Coal Co. v. Pancoast 
Coal 'Co., 170 .Pa.' 437,33 A 100: 

76. Thomasson v. Grace M. 5 
Church, 113 Cal. 558, 45 P 838, 
eS McFerran v. U. S., 39 Ct. Cl. 


73. MissourinaDist? Tels, “Cow ev: 
Morris & Co., 248 Fed. 481, 156 CCA 
179 [app dism 245 U. S. 651, 38 SCt 
11, 62'L. ed. 531). 

79. Pullman Palace-Car Co. v. 
Central Transp. Co.,171°U. S: 138, 18 
SCt 808, 43 L. ed. 108; Taenzer v. 
Chicago, ete., R. Co., 191 Fed. 543, 
112 CCA 153 [certiorari dism 223 U. 
S. 746, 32 SCt 538, 56 L. ed. 640]; 
Brown v. Columbus First Nat. Bank, 
137 Ind. 655, 37 NE 158, 24 LRA 206; 
Wilson v. Fahnestock, 44 Ind. A. 35, 
86 NE 1037. See also Contracts 
§§ 450-455. 

80. Brown vy. Columbus First Nat. 
Bank, 137 Ind. 655, 87 NE 158, 24 
LRA 206; Marquette v. Wilkinson, 
119 Mich. 418, 78 NW 474, 48 LRA 
840; Bonta v. Gridley, 77 App. Diy. 
33, 78 NYS 961. 

81. U. S—New Hampshire Land 
Co. v. Tilton, 19 Fed. 73. 

Ala.—Kahn v. Peter, 104 Ala. 523, 
16 S 524. 

Ark.—Geren vy. Caldarera, 99 Ark. 
260, 188 SW 335. 

Cal.—Baker v. Bartol, 7 Cal. 551. 

Colo.—Poole v. Lowe, 24 Colo. 475, 


Conn.—Ansonia vy. Cooper, 66 Conn. 
184, 33 A 905. 


Soe eanian v. Posey, (Ch.) 98 A 
5 D. C.—Baltimore, ete, R. Co. v. 


Winslow, 18 App. 438. 

Ga.— Watkins yv. Gilmore, 130 Ga. 
797, 62 SE 32; Garbutt v. Mayo, 128 
Ga. 269, 57 SE.495, 13 LRANS 58; 
Wyche v. Greene, 26 Ga. 415; Chap- 
man v. Schroeder, 10 Ga. 321. 

Ill—Jeneson vy. Jeneson, 66 Ill. 


259; McCormick vy. Unity Co., 142 
Till. A. 159 [aff 239 Tll. 306, 87 NE 
924]; Cross v. Weane Commn. Co., 45 


THR MAY 255: 

Ind.—Balue vy. Taylor, 136 Ind. 368, 
36 NE 269; Ellis v. Baker, 116 Ind. 
408, 19 NE 193. 

Iowa.—Reichelt y. Seal, 
275, 11 NW 16. 

pe Seg v. Francis, 89 SW 172, 
28 KyL 225; Breeding v. Stamper, 18 
B. Mon. ‘178. 

La.—Smith v. Elliott, 9 Rob. 3. 

Mich.—Grand Rapids Fourth Nat. 
Bank vy. Olney, 63 Mich. 58, 289 NW 
513; Waldron v. Toledo, ete., R. Co., 
55 Mich. 420, 21 NW 870. 

Minn.—Fuller vy. Johnson, 139 
Minn, 110, 165 NW 874; Jones v. 
Bliss, 48 Minn. 307, 51 NW 875. 

Miss.—Shivers v. Simmons, 54 
Miss. 520, 28 AmD 3872. 

Mo. —Anthony v. Ray, 28 Mo. 109; 
Grooms v. Mullett, 133 Mo. A. 477, 
113 SW 683; Jamison v. “Griswold, 2 
Mo. A. 150. 

Nev.—Moore y. Rochester Weaver 
Min. Co., 174 P 1017. 


76 Iowa 


N. J.—Lindsley v. McGrath, 62 N. 


J. Eq. 478, 50 A 236; Seymour V- 
Lewis, 13 IN: Eq. 439, 78 AmD 108. 

N. Y.—Horton v. Davis, 26 N. Y. 
495; Decker v. Judson, 16 'N. Y. 439; 
Ladue v. Cooper, 382 Misc. 544, 67 
NYS 319; Kinyon v. Kinyon, 6 Misc. 
584, 27 NYS 627; Thompson vy. An- 
gell, 13 NYS 90; Maynard vy. May- 
nard, 4 Edw. 711. 

N. D.—Lauder v. Heley, 25 N. D. 
274, 283, 141 NW 201 [cit Cyc]. 

Oh. —Conover v. Porter, 14 Oh. St. 


450. 
Okl.—Chandler v. Roe, 46 Okl. 349, 
148 P 1026, 1029 [cit Cyc]; Avey v. 


Van Voorhis, 42 Okl. 232, 1'40 1m 615. 
aa —Egbert vy. Darr, 3 Watts & S. 

R. I.—Gaddes = Pawtucket Sav. 
Inst.,, coy. oh, 17%, 180A. Ake AnnCas 
1912B 407. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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afterwara pursue the other.*? However, to put this 
rule into operation it is essential that the party 
aecepting the benefits should have knowledge of the 
facts authorizing him to impeach the instrument,?* 


and that the party claiming the 


have been ignorant of the facts out of which the 
alleged estoppel arose.** No estoppel arises against 
one where the acts claimed to create an estoppel 
were superinduced by fraud of the party setting up 
Parties who claim under a will can- 
not be heard to dispute its validity.%¢ 

ce It is a rule of very gen- 
eral application that, where a bond has accom- 
plished the purpose for which it was given, or the 
principal has derived benefit from it, both the prin- 
cipal and sureties are estopped to deny liability on 
the bond on any ground whatever.*§ 


the estoppel.®® 


[§ 213] cc. Bonds.8? 


S. C—Smith v. Oglesby, 33 S. C. 
194, 11 SE 687; Charleston v. Caul- 
field, -19Ss, Cy 201: 

S. D—Ford v. Ford, 24 S. D. 644, 
€53, 124 NW 1108 [cit Cyc]; Ormsby 
v. Johnson, 24 S. D. 494, 498, 124 NW 
436 [cit Cyc]. 

Tex.—Lodwick Lumber Co. v. Tay- 
lor, (Civ. A.) 99 SW 192; Devine v. 
U. S. Mortgage Co., (Civ. A.) 48 
SW 585. 

Wash.—California Bank v. Puget 
Sound Loan, etc., Co., 20 Wash. 636, 
56.’ 395. 

W. Va.—Lynch vy. Brookover, 72 
Wie Va. tot Tt SH. 6983; ball) v. 
Wadsworth, 35 W. Va. 375, 14 SE 4. 


Wis.—Kercheval v. Doty, 31 Wis. 
A76. 
Eng.—Yarmouth Exch. Bank v. 


Blethen, 10 App. 293; Preston v. Jer- 
vis, 1 Vern. Ch. 325, 23 Reprint 498. 

Ont.—Robinson v. Mann, 2 Ont. L. 
63, 21 CanLTOccNotes 375 [app dism 
31 Can. S. C. 484]; Bank of British 
North America v. Jones, 8 U. C. Q. 
B. 86. 


[a] Deeds.—(1) A person who 
has accepted and held land under a 
deed cannot afterward simply ignore 
the deed and seek to rely on a hold- 
ing of the land under a prior ex- 
ecutory contract. Lynch v. Brook- 
over, 72 W. Va. 211, 77 SE 983. (2) 
Where A and B exchanged lands, but 
A’s husband failed to join in the 
deed to the tract conveyed by her, 
she was estopped to recover it on 
this ground, she having in the mean- 
time disposed of what she had re- 
ceived from B. O’Dell v. Little, 6 
KyL 29. (38) A married woman who, 
on an exchange of realty, receives a 
perfect deed, but gives one defective 
for the want of a proper acknowl- 
edgment, is estopped afterward to 
assert her title, where she has sold 
the lands received and with the pro- 
ceeds purchased others. Shivers v. 
Simmons, 54 Miss. 520, 28 AmR 


372. 

{b] Mortgages.—(1) Complainant, 
knowing that his father, to whom he 
had conveyed title, mortgaged the 
jand as owner of the fee, and com- 
plainant having received part of the 
proceeds, is estopped to deny that 
the mortgage covered the entire fee. 
Gaddes v. Pawtucket Sav. Inst., 33 
R. I. 177, 80 A 415, AnnCas1912B 407. 
(2) In an action to foreclose a mort- 
gage, given by a married woman as 
surety for her husband, against him 
after her death, a demurrer to, his 
answer, in which he claims the land 
by descent from her, and prays that 
his title be quieted as against the 
mortgage, is properly sustained, 
since, having procured the mort- 
gagee’s money by the mortgage, he 
is estopped from disputing its valid- 


ity. Ellis v. Baker, 116 Ind. 408, 19 
NE 193. 
82. Moore v. Rochester Weaver 


Min. Co., (Nev.) 174 P 1017. 

~  g3. Anthony v. Campbell, 112 Fed. 
JAD) 50% OCAL 195, But compare 
Gaddes vy. Pawtucket Sav. Inst., 33 
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estoppel should 


This rule has 


R. I. 177, 80 A 415, AnnCas1912B 407 
(where a stranger to the title, or one 
having only a limited interest in 
land, conveys to another by deed or 
mortgage and the owner receives the 
benefit of any part of the proceeds, 
knowing the facts, he is estopped to 
deny that the deed or mortgage con- 
veys a good title, or if, although 
ignorant of the facts when he re- 
ceived the proceeds, he retains them 
after learning the truth). 

84. Bryan vy. Uland, 101 Ind. 477, 


1 NE 52; Shillock v. Gilbert, 23 
Minn. 386. ‘ 
{a] Thus, where an owner of 


realty dies leaving a widow and chil- 
dren of a previous marriage, a quit- 
claim deed of such children during 
the widow’s life, and the receipt by 
them of the purchase money, will 
not estop them from ‘asserting title 
to the widow’s portion after her 
death, where the purchaser had no- 
tice of their interest. Bryan v. 
Uland, 101 Ind. 477, 1 NE 52. 

[b] If the facts as to the title of 
land are known to all parties, and 
no one has been induced to believe 
anything that is not true, a person 
will not be estopped by his receipt 
of a part of the purchase money to 
deny that a deed, executed by an- 
other and purporting to be for him, 
is his deed. Shillock v. Gilbert, 23 
Minn. 386. 

85. Eppes v. .Thompson, (Ala.) 79 
S 611 (in a suit against a grantee 
to foreclose a mortgage, and for a 
deficiency decree, based upon a re- 
cital of assumption of liability in 
the deed, the grantee was not, be- 
cause he accepted rents from the 
property, estopped to deny his knowl- 
edge of such clause, where it had 
been inserted in the deed by the 
grantor’s fraud under such circum- 
stances as to amount to a sSuppres- 
sion of the truth). 

86. Harris v. Kyle, (Ala.) 81 S 
826. See Wills [40 Cye 1245]. 

87. Receiving benefits from: 
Appeal bond see Appeal and Error 

§ 3353 


Bond in attachment proceedings see 
Attachment § 744. 


8g. Ala.—Maryland Fidelity, etc., 
Co. v. Mobile County, 124 Ala. 144, 
27 S 386. 

Ark:—Dunbar vy. Cazort, etc., Co., 


96 Ark. 308, 131 SW 698; Monticello 
v. Cohn, 48 Ark. 254, 3 SW 30. 
Cal.—Baker v. Bartol, 7 Cal. 551. 
Colo.—Dunecan v. Thomas, 17 Colo. 
A. 522, 69 P 310; Byers v. Gilmore, 
10 Colo. A. 79, 50 P 370; Schradsky v. 
Dunklee, 9 Colo. A. 394, 48 P 666; 
Mueller v. Kelly, 8 Colo. A. 527, 47 
eae 
Ga.—Wall v. Mount, 121 Ga. 831, 
49 SE 778; Awtrey v. Campbell, 118 
Ga. 464, 45 SE 301; Stroud v. Han- 
cock, 116 Ga. 332, 42 SE 496; Alex- 
ander v. Morris, 10 Ga. A. 497, 73-SE 
700; U. S. Fidelity, ete., Co. v. Mur- 
phy, 4 Ga. A. 13, 60 SH &31; Hatton 
VWeiprown, Ll Ga, Ay 74. 67 SE 
4 
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' been applied to bonds of public officers,$® bail 
bonds,®® bonds of receivers,®! bonds conditioned to 
pay any judgment rendered on a new trial granted 
on condition that such bonds be given, bonds to 
procure release of garnished funds,®? forthcoming 
bonds executed to secure release of property, levied 
on under execution,®* and bonds given by a sole 
heir to secure a decree of distribution.% 
has been held that the following objections are not 
available: That a bail bond failed to describe the 
erime for which defendant was arrested; that the 
penalty of the bond was less in amount than re- 
quired by statute;*? that the act of a company which 
executed a bond as surety was ultra vires;°$ that 
the body to whom the bond was given was without 
corporate capacity;°® that a bond given to procure 
the release of garnished funds is invalid on the 


And it 


Ill.—Moses v. 
ZUG yeh 7-7, 
Cyc]. 

Ind.—Carver v. Carver, 77 Ind. 498; 
Trueblood v. Knox, 73 Ind. 310. 
ch? Tone AT v. Shropshire, 4 Bush 
oc’. 

Mich.—Grand Rapids Fourth Nat. 
Benle v. Olney, 63 Mich. 58, 29 NW 
oO rs 

Minn.—Olson y. Fish, 75 Minn. 228, 
77 NW 818. 

N. Y.—Diossy v. Morgan, 74 N. Y. 
11; Peo. v. Russell, 35 Misc. 765, 72 
INES acl UG INI wee raogs 

Oh.—Brenzinger vy. American Exch. 
Bank, 19 Oh. Cir. Ct. 536, 10 Oh. Cir. 
Deew7 5. ' 

Tex.—Bull v. Jones, (Civ. A.) 47 
SW 474. 

W. Va.—Point Pleasant v. Green- 
lee, 63 W. Va. -207, 214, 60 SHE 601, 
129 AmSR 971; Hall v. Wadsworth, 
35 W. Va. 375, 14 SE 4. 

“When a bond is voluntarily en- 
tered into and the principal enjoys 
the benefits it was intended to se- 
cure, and breach occurs, it is then 
too late to raise the question of its 
validity. The parties are estopped 
from availing themselves of such de- 
fense.”’ Point Pleasant v. Greenlee, 
supra. 

89. Maryland Fidelity, etce., De- 
posit Co. v. Mobile County, 124 Ala. 


144, 27 S 386. 
90. Peo. v. Russell, 35 Misc. 765, 
551. 


U2 NSS Riel 6 Neues Creco’ 
92.. Brenzinger v. American Exch. 


Royal Indemn. Co., 
180, 114 NE 554 [eit 


91. Baker v. Bartol, 7 Cal. 


Co:;) 19 .Oh« Cir. Ct. 6386, LO. OnwCirs 
Dee. 775. 
93. Schradsky v. Dunklee, 9 Colo. 


A. 394, 48 P 666. 

94, U: «<Sasy Bidelity;ete5eiCo. ave 
Murphy, 4 Ga. A. 13, 60 SE 831; Hat- 
ton v. Brown, 1 Ga. A. 747, 57 SE 
1044; Sparks v. Shropshire, 4 Bush 
(Ky.) 550; Hall v. Wadsworth, 35 
W. Va. 375, 14 SE 4. 

95. Olson v. Fish, 75 Minn. 228, 
77 NW 818. 

96. Peo. v. Russell, 35 Misc. 765, 
TZUN STL, 2416 Nia vaCra5 7. 


97. Trueblood v. Knox, 73 Ind. 
310. 
[a] Reason for rule.—‘“The plain- 


est principles of justice require that 
neither he nor his sureties should be 
permitted to defend against the bond 
upon the ground that a_ sufficient 
penalty was not provided. To per- 
mit such a defence would be to allow 
the party to take advantage of his 
own wrong in carelessly or purpose- 
ly failing to file a sufficient bond. 
There can be no doubt that the case 
is one to which the doctrine of 
estoppel fully and justly applies.” 
Carver sv "Garver, 0 77" Tndi F438, 
499. 

98. Dunbar v. Cazort, etc., Co., 96 
Ark. 308, 131 SW 698. 

99. St. Louis v. Shields, 62 Mo. 
247; Father Matthew Young Men’s 
Total Abstinence, ete., Soc. v. Fitz- 
william, 12 Mo. A. 445 [aff 84 Mo. 
406]. 
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ground that no statute authorizes such release;! or 
that a bond conditioned to pay any judgment that 
might be rendered on a new trial, the giving of 
which was the condition on which the new trial 
was granted, was invalid because the court had no 
right to grant the new trial.? 

[§ 214] dd. Sales—(aa) In General. One who 
accepts the proceeds of a sale of his property by 
another with knowledge that it is the proceeds of a 
sale of his property is estopped to assert title there- 
to against the purchaser or those claiming under 
him. And a ereditor who participates in a bulk 
sale who consents to the goods being sold in bulk 
in expectation that the proceeds of the sale will 
be applied upon his indebtedness cannot be heard 
to say that the sale was fraudulent and void merely 
because the notice of intent to sell in bulk did not 
comply with the statute.t Nevertheless where itis 
claimed that a person is estopped from suing for 
the recovery of property by reason of his having 
received the proceeds of the sale thereof, it should 
be made to appear, in order to maintain the plea, 
that such proceeds were received knowingly; since 
if he received them ignorantly, supposing that they 
came from some other source, although he may be 
compelled to refund, there is no estoppel. And 
the acceptance of a sum of money by a person be- 


1. Schradsky v. Dunklee, 9 Colo. 
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of the facts and has received the 
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lieving it to be paid for a specified number of chat- 


tels does not. estop him from claiming the price for 
other chattels illegally taken.°® 

[§ 215] (bb) Sales in Judicial Proceedings. 
Ordinarily those who accept a part or all of the 
proceeds of a sale of property under a judgment 
decree or order of court are estopped to claim that 
the sale was invalid.? This rule has been applied 
to sales under decree .in suits to enforce liens on 
land;® to sales in proceedings for partition;° to sales 
by executors and administrators;!° to sales by re- 
ceivers;'! and to sales of land under proceedings 
for that purpose against nonresidents.1? The rule 
does not apply to one who acted in ignorance of 
the facts which rendered the sale invalid,!* and is 
of course limited strictly to property included in 
the proceedings.1* And it has further been held 
that where there has been a retender of the pro- 
ceeds to the personal representative making the 
sale, which was refused, it cannot be declared as a 
matter of law that the party making the retender 
is estopped.?® 

[§ 216] -ee. Taking Property for Public Use. 
The acceptance of the damages awarded in proceed- 
ings under which property has been taken for a 
publie or quasi publie use will ordinarily estop the 
owner from questioning their validity ** or to deny 


for land sold by the administrator 


A. 394, 48 P 606. 
2. Brenzinger 
Bank, 19 Oh. Cir. 
Dec. 775. ; 
3. Cal.—Bram v. Christopher, 
CAA eS Adee olin eines 

Ga.—Hawks v. Smith, 141 Ga. 422, 
81 SE 200; Garbutt v. Mayo, 128 Ga. 
269, 57 SE 495, 18 LRANS 58. 

Towa.—Knutson v. WVidders, 126 
Jowa 511, 102 NW 433. 

Ky.—Breeding vy. Stamper, 18 B. 
Mon. 175. f 

La—Landry v. Landry, 105 La. 
362, 29 S 900. 

Mich.—Grand Trunk Western R. 
Co. v. Fuller, 171 NW 498. 

Mo.—Manning v. Kansas,  etc., 
Coal Co., 181 Mo. 359, 81 SW 140. 

N. J.—Scott v. Gamble, 9 N. J. Eq. 
218. 

N. Y.—Thompson vy. Simpson, 128 
NG SY, So 7OUR2S NED O27 farts NYS 
90]; Brewster v. Baker, 16 Barb. 613. 

N. C.—Moore v. Hill, 85 N. C. 218. 

Okl.—Avey v. Van Voorhis, 42 Okl. 
232, 140 P 615. 

Pa.—McCoy v. Niblick, 221 Pa. 1238, 
70 A 577, 30 LRANS 355. 

Tex.—Lewright v. Davis, (Civ. A.) 
115 SW 599. 

[a] Real Property.—(1) Where 
the owner of land stands by and sees 
another sell it, or the minerals there- 
.in, and says nothing, and especially 
when he receives a part or all of the 
purchase money, he will be estopped 
thereafter to claim the property. 
Manning v. Kansas, ete., Coal Co., 181 
Mo. 359, 81 SW 140. (2) Under Rev. 
L. (1910) § 1150, a son who, with full 
knowledge of all the facts, accepts 
his part of the proceeds of the sale 
made by his father’s realty by an at- 
torney in fact, and retains it for elev- 
en years, is estopped to assert the 
invalidity of the deed executed by the 
attorney in fact. Avey v. Van Voor- 
his; 42\.Okl., 232,140 P. 615. 

[b] Chattels.—(1) The owner of a 
chattel which has been sold as the 
property of another is estopped from 
asserting his title against the pur- 
chaser by accepting and collecting to 
his own use a note which he knows 
that the purchaser gave for the pur- 
chase money. Moore v. Hill, 85 N. 
C. 218. (2) One who has consented 
to a sale of mortgaged chattels se- 
curing his debt with full knowledge 


v. American Exch. 
Ct. 536, 10 Oh. Cir. 
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benefit of the mortgage is estopped 
from suing in equity for fraud to re- 
cover the balance. Bram vy. Christo- 
pher, 27 Cal. A. 741, 151°P 172. 

[ec] Facts constituting election.— 
The position taken by grandchildren, 
the remaindermen under the will of 
their grandfather devising a farm 
for life to their father, in a bill 
against their mother after their fa- 
ther’s death, to set aside an order of 
the probate court disallowing the 
grandfather’s will, and to enjoin the 
mother from disposing of the farm 
or of the proceeds of the sale by their 
father to a railroad of a right of way, 
is an election to accept the proceeds 
of the sale instead vf insisting on 
title to the farm under the will, so 
that they could not claim title as 
against the railroad. Grand Trunk 
Western R. Co. v. Fuller, (Mich.) 171 
NW 498. 

4. Palo Sav. Bank v. 

(Iowa) 168 NW 769. 

5. Garbutt v. Mayo, 128 Ga. 269, 
57 SE 495, 18 LRANS 58; Landry v. 
Landry, 105 La. 362, 29 S 900; Schlitz 
Brewing Co. v: Grimmon, 28 Nev. 235, 
SIE Pra3e 

6. Alleman Planting, ete., Co. v. 
Baker-Wakefield Cypress Co., 134 La. 
682, 64 S 677. 

7. Ga.—Hawks v. Smith, 141 Ga. 
422, 81 SH 200; Watkins v. Gilmore, 
130 Ga. 797, 62 SE 32. 

Ill.—Hilton v. Meier, 257 Ill. 500, 
100 NE 962. 

Ind.—Martin v. Adams Brick Co., 
180 Ind. 181, 102 NE 831; Pepper v. 
Zahnsinger, 94 Ind. 88. 

Ky.—Harding v. Weisiger, 109 SW 
890, 33 KyL 170; Hackler v. Nichol- 
son, 5 KyL 1859. 

Mo.—Hector v. Warren, 225 Mo. 
255, 124 SW 1119; Hector v. Mann, 
225 Mo. 228, 124 SW 1109. 

N. J.—Baltimore, ete, R. Co. v. 
Bouvier, 70 N. J. Eq. 158, 62 A 868; 
Lindsley v. McGrath, 62 N. J. Eq. 
478, 50 A 2386. 

Tex.—Murphy v. Sisters of Incar- 
nate Word, 43 Tex. Civ. A. 688, 97 
SW_ 1385. 

W. \Va.—Marshall vy. McDermitt, 
ee Va. 245, 90 SE 830, LRA1917C 


But compare Pearson v. Caldwell, 
33 Miss. 637, 47 S 436 (where it was 
held, .without discussion, that the 
fact that heirs accepted money paid 


Cameron, 


does not estop them to bring eject- 
ment against the purchaser, since the 
purchaser can set that fact up in the 
suit and enforce a lien on the land 
for the price paid and for improve- 
ments). 

8. Marshall v. McDermitt, 79 W. 
Va. 245, 90 SE 830, LRA1917C 883. 

9. Hector v. Warren, 225 Mo. 255, 
124 SW 1119; Hector v. Mann, 225 
Mo. 228, 124 SW 1109; Baltimore, ete., 
R. Co. v. Bouvier, 70 N. J. Ha. 158, 
62 A 868; Murphy v. Sisters of In- 
carnate Word, 43 Tex. Civ. A. 638, 
97 SW. 135. 

10. Hawkes v. Smith, 141 Ga. 422, 
81 SE 200; Harding v. Weisiger, 109 
SW_ 890, 33 KyL 170.. But compare 
Jacksonville First Baptist Church vy. 
American Foreign Mission Comrs., 66 
Fla. 441, 63 S 826, AnnCas1916D 404 
(holding that the fact that a bene- 
ficiary received the proceeds of an 
executor’s unauthorized sale of lands 
did not estop it from claiming rights 
in the lands, the title to which was 
siven it by testator’s will). 

11. Martin v. Adams Brick Co., 
L380 Inder 1815 1024 INE sot 
es Hackler y. Nicholson, 5 KyL 
od. 

13. Byers v. Jacobs, 164 Mo. 141, 
64 SW 156. 


14. Schnabel _v. McNeill, (Tex. 
Civ. A.) 110 SW 558. 

15. Broadhurst vy. Hill, 187 Ga. 
833, 74 SE 422. = 

16. U. S.—St. Louis, ete., R. Co. 
v. Foltz, 52 Fed. 627. 

Ala.—Clio v. Lee, 74 S 248. 


Ark.—Brooks v. Yell County, 76 
Ark. 67, 88 SW 590. 
Colo.—Allen v. Colorado Cent. R. 
Co., 22 Colo. 238, 43, P 1015. 
Conn.—Skinner v. Hartford Bridge 
Co., 29 Conn. 528; Hitchcock v. Dan- 
bury, ete., R. Co,;~25 Conn..516. 
Tll.—Hartshorn v. Potroff, 89 Ill. 
509; Kile v. Yellowhead, 80 Ill. 208; 
Town v. Blackberry, 29 Ill. 137. 
Ind.—Holland v. Spell, 144 Ind. 
561, 42 NE 1014; Test v. Larsh, 76 
Ind. 452; Stauffer v. Cincinnati, etc., 
R. Co. 388) Inds Al. 356," 70) NEw D438; 
Mass.—Hatch vy. Hawkes, 126 
Mass. 177; Norton Highth School 
Dist. v. Copeland, 2 Gray 414. 
Mich.—Ilgenfritz v. Toledo, etc, 
R. Co., 136 Mich. 634, 99 NW 878. 
Mo.—Cape Girardeau, etc., R. Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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that he had the legal title at the time of the pro- 
ceedings;17 and he cannot thereafter recover the 
property taken1® nor attack the proceedings col- 
Nevertheless the owner will not be 
estopped by acceptance of damages from claiming 
land not described in the verdict in condemnation 
“proceedings,?® or from invoking the aid of the 
courts against an improper exercise of power of emi- 
nent domain by agreement relating only to part 
of the property sought to be taken.2!_ And the re- 
ceipt of damages assessed in proceedings before 
county commissioners for the opening of a private 


laterally.19 


v. Southern Illinois, etc., Co., 215 Mo. 
286, 114 SW 1084; Jones v. Smith, 
186 SW 1088. 

N. Y.—Swain vy. Schonleben, 109 
NYS 223; Sherman v. McKeon, 30 N. 
Wiese cOoumslatt © 621 SAN. Yo"Super: 
103]. 

Pa.—Western New York, etc., R. 
Co. v. Vulean Fdy., etc., Co., 251 Pa. 
383, 96 A 830. 

Wash.—James y. Seattle, 57 Wash. 
318, 106 P 1114. 

Wis.—Burns v. Milwaukee, etc., R. 
Co., 9 Wis. 450. 

Can.—Bertrand vy. Reg., 2 Can. 
Exch. 285. 

See also Eminent Domain § 542. 

[a] Rule applied.—A _ beneficiary 
of a deed of trust and those claim- 
ing under him, having acquiesced in 
a condemnation judgment and used 
part of the award of damages to pay 
a special assessment on other lands, 
cannot thereafter question the con- 


demnation. Lyon v. St. Louis, (Mo.) 
178 SW 96. 
[b] If a foreign railroad company 


which, under Const. art 12 § 11, has 
no power to condemn property, un- 
dertakes to acquire property by con- 
demnation proceedings, and the own- 
er takes part in such proceedings, 
and accepts the award, he is estopped 
from recovering the lands_ con- 
demned, after he has retained the 
money for a number of years, on the 
ground that the proceedings were il- 


legal. St. Louis, ete., R. Co. v. Foltz, 
52 Fed. 627. 
{c] “Where it was sought to con- 


demn two tracts belonging to the 
same person, but the judgment, con- 
taining no description, but merely 
awarding damages in solido, was 
void as to one tract, because of the 
attempted description thereof in the 
condemnation pleadings being in- 
sufficient to describe any land, eject- 
ment on his legal title by the owner 
thereof will be enjoined, on_ the 
ground of estoppel, because of his 
acceptance and retention of the dam- 
ages awarded for the two tracts; 
and this though the condemnor has 


made no expenditure in improve- 
ments.” Clio v. Lee, (Ala.) 74 S 
243. 


17. Choate v. Southern R. Co., 
143 Ala. 316, 39 S 218. 

-18. Allen v. Colorado Cent. R. Co., 
22 Colo. 238, 43 P 1015; Cape Girar- 
deau, etc., R. Co. v. Southern Illinois, 
etc., Bridge Co., 215 Mo. 286, 114 
SW 1084. ; 

19. Cape Girardeau, ete, R. Co. 
v. Southern Illinois, ete., Bridge Co., 
215 Mo. 286, 114 SW 1084. 

20. Union Mut. L. Ins. Co. v. 
Slee, 123 Ill. 57, 13 NH 222, 12 NE 
543. 

21. State v. Fourth Judicial Dist. 
Ct., 183 Minn. 221, 158 NW 240. 


22. Stewart v. Hartman, 46 Ind. 
331. 
23. See supra §§ 207-210. 


24. Pike v. Stallings, 71 Ga. 860 
(one who accepts property awarded 
him on arbitration is estopped to re- 
fuse to comply with the award in 
favor of the other party on the plea 


of the illegality or irregularity 
thereof). fs 
25. Gladstone Exch. Bank v. 


Keating, 94 Mich. 429, 53 NW 1110 
(where the proceeds of a _ check 
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ing the way by 


cashed by plaintiff were used for de- 
fendants’ benefit with their knowl- 
edge, they are estopped to deny lia- 
bility thereon when not paid by the 
drawer, although they did not in- 


dorse it). 
26. Fearnley y. De Mainville, 5 
Colo. A. 441, 39 P 78; McIntosh v. 


Ropp, 222 Pa. 606, 72 A 230. 

{a] Thus (1) a person who agreed 
to pay the owners of a building a 
specified sum to induce them to lease 
it to the government for the purpose 
of retaining the office in the neigh- 
borhood of the promissor’s business 
cannot, after having the benefit of 
such location of the post office, avail 
himself of the illegality of the lease 
as a defense against the enforce- 
ment of his agreement. Fearnley v. 
De Mainville, 5 Colo. A. 441, 39 P 
es (2) Where a tenant by the 
curtesy executed an oil lease with- 
out the remaindermen, a son and two 
daughters joining, but the son had 
urged the taking of the lease from 
his father, and had encouraged the 
expenditures by the lessee in de-+ 
veloping the lease, and had received 
checks payable to his own order for 
a number of years for the royalty 
due in the name of his father, he 
was estopped to question the validity 
of the lease. McIntosh v. Ropp, 222 
Pa. 606, 72 A 2380. 

27. Haughton vy. Maurer, 55 Mich. 
323, 21 NW 426. > 

[a] A payee in a note who has 
discounted it with the maker before 
maturity, and so received payment 
on it, is estopped from afterward 
disputing such payment, whatever 
the case might be with an indorser 
who had come into possession of it. 
Haughton v. Maurer, 55 Mich. 323, 
21 NW_ 426. 

28. Seeber v. People’s Bldg., etc., 
Assoe., 36 App. Div. 312, 55 NYS 
364, 54 App. Div. 626, 66 NYS 1144 
(aff 165 N. Y. 670 mem, 59 NE 1130 
mem]; Gold Ridge Min., etc., Co. v. 
Rice, 77 Wash. 384, 137 P 1001. 
' [a] Money for stock sold.— 
Where a corporation sold certain of 
its stock belonging to defendant and 
accepted the purchaser’s note for 
the price, used it as collateral and 
claimed to own it, it was no defense 
to its liability to account for the 
price that the note had not been 
paid. Gold Ridge Min., etc., Co. v. 
Rice, 77 Wash. 384, 137 P 1001. 

[b] Money received on stock sub- 
scription induced by fraud.—Seeber 
v. People’s Bldg., ete. Assoc., 36 
App. Div. 312, 55 NYS 364, 54 App. 
Div. 626, 66 NYS 1144 [aff 165 N. Y. 
670 mem, 59 NE 1130 mem]. 

29. French v. Branger. (Ky.) 121 
SW 437; Jones v. Duff, 47 Hun (N. 
Y.) 170; In re Stough, 196 Pa. 358, 
46 A 512; Gilfillan v. Schaller, 33 S. 
D. 172, 144 NW. 918. 

[a] Division of iand.—(1) Where 
one of the heirs consented to a di- 
vision of decedent’s land, and ac- 
cepted the share allotted to him, he 
was estopped from asserting title to 
or interest in the shares allotted to 
the other heirs. French vy. Branger, 
(Ky.) 121 SW 4387. (2) Plaintiff, hav- 
ing participated in an oral agree- 
ment between heirs that defendant 
should have two-quarter sections of 
land, provided he would carry out 
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way will not estop the person receiving the same 
from resisting the opening of the way over his 
lands, where the money is accepted under a mistake 
as to the amount of work that will be done in open- 


the person for whose benefit it is 


proposed to be opened.?? 

[§ 217] ff. Other Applications. The general 
rule** has been invoked to deny liability on 
awards,** checks,”° leases,?° or notes,?7 or for money’ 
received,?* and to prevent the denial, repudiation, 
or questioning of divisions of property,?® judg- 
ments,*° leenses,*! or a status of legitimacy.*? 


the conditions of his father’s will, 
and this having been done, was es- 
topped to claim that the agreement 
was void. Gilfilldn v. Schaller, 33 
S. D. 172, 144 NW 918. 

[b] Division of money.—Where 
one has received from certain lega- 
tees money and personal property 
under an agreement not to seek to 
contest the will, under which noth- 
ing was devised to him, he cannot 
repudiate the contract, and seek to 
obtain, in addition, a share in the 
estate disposed of by the will. Jones 
Vea Duff, 41 Ebunt iGNis Ye 1.868 

{c] Authority of executor.—Where 
persons to whom devisees were di- 
rected by the will to pay money and 
the devisees have assumed that one 
of the devisees was authorized as 
executor to collect the money and 
pay such legacies, the legatees to 
whom he has paid money so col- 
lected are estopped to assert, as 
against the claim of another of such 
legatees, that the executor had not 
such authority. In re Stough, 196 
Pa. 358, 46 A 512. 

[ad] What not acceptance of bene- 
fits.— Where plaintiff had no interest 
in certain patent rights owned by G 
but only an understanding with him 
that plaintiff was to receive twenty- 
five per cent of the capital stock of 
any company which should be organ- 
ized to exploit or induced to pur- 
chase them, and thereafter defend- 
ant company partly through plain- 
tiff’s services was induced to pur- 
chase the patent rights from G, 
there was no such acceptance of 
benefits or retention of value con- 
tributed by plaintiff as would pre- 
clude the company from repudiating 
an agreement made without author- 
ity by the chairman to issue stock 
to plaintiff in consideration of his 
services in negotiating such trans- 
fer. Dickinson v. Matheson Motor 
Car Co., 161 Fed. 874 [aff 171 Fed. 
646, 97 CCA 29]. 

30. Peo. v. Raquette Falls Land 
Co., 100 Misc. 601, 166 NYS 474 (de- 
fendant with authority to agree to 
judgment in settlement of action by 
people to recover timberlands is 
estopped to maintain action to va- 
cate judgment, when it accepted 
benefits thereof, although judgment 
void). 

Slo Rex, wv. Taylors [lol5q)2ekKoae: 
593 (a person who has, upon his own 
application and for his own pur- 
poses and profit, obtained a license 
and made use of it is not entitled, 
when it appears to his own interest 
and after having had all the advan- 
tages and benefit of the license, to 
repudiate it as a valid license and to 
contend that it is void). 

32. Monette’s Succ., 26 La. Ann. 
26. 

[a] Legitimacy created by mar- 
riage.—One who accepts the benefit 
and the status conferred on him by 
hits father, by the act of marriage 
which legitimated him, cannot attack 
the act creating his own status and 
under which he is asserting his 
rights, by questioning the validity 
of the same rights conferred .on one 


who is recognized as his brother, 
and also legitimated in the same 
document. Monette’s Succ., 26 La. 
Ann. 26. 
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porations—(a) Want of Power. 


the general rules already discussed,** the rule is laid 
down broadly in many decisions that a municipal 
corporation is not estopped to deny the want of 
power to make a contract. by receiving the benefits 
thereof ;*+ and it has even been held that full per- 
formance by the contractor of a contract with a 
city which is void because opposed to the consti- 
tution and laws and contrary to public policy will 
not prevent the city from pleading its want of 
power or the illegality of the contract.*° 
thing done is illegal or not warranted by law, how- 
ever beneficial it may be, the public is not estopped 
However, the rule laid down 
by some decisions is that a municipality which has 


to deny its validity.*° 


33. See supra § 194. 

34. Ala.—Cleveland School Furni- 
ture Co. v. Greenville, 146 Ala. 559, 
41 S 862; Eufala v. McNab, 67 Ala. 
588, 42 AmR 118. 

Til.— Hope v. Alton, 116 Ill. A. 116 
{aff 214 Ill. 102, 73 NE 406]. 

Ky.—Covington v. McNickle, 18 B. 
Mon. 262. 

Md. — Pennsylvania, 
Nav. Co. v. Dandridge, 
248, 29 AmD 543. 

Mo.—Wheeler v. Poplar Bluff, 149 
Mo. 36, 49 SW 1088; State v. Murphy, 
134 Mo. 548, 31 SW 784, 34 SW 51, 
35 SW 11382, 56 AmSR 515, 34 LRA 
369; Heidelburg v. St. Francois Co., 
100 Mo. 69, 12 SW 914; Hdwards v. 
Kirkwood, 147 Mo. A. 599, 127 SW 
378; Unionville v. Martin, 95 Mo. 
A. 28, 38, 68 SW 605. } 

N. Y.—La France Fire Engine Co. 


etc., Steam 
8 Gil & J. 


v. Syracuse, 33 Mise. 516, 68 NYS 
894. 

Or.—Baker City Mut. Irr. Co. v. 
Baker City, 58 Or.. 306, 110 P 392, 
lMtS MEAS. 


Wash.—Washington Water Power 
Co. v. Spokane, 89 Wash. 149, 154 P 
329. See also Arnott v. Spokane, 6 
Wash. 442, 33 P 1063 (although this 
decision seems to be based on the 
jack of power to ratify an ultra 
vires contract). 

‘“BHyven though a municipal corpora- 
tion receive the benefits to be de- 
rived from the performance of an 
invalid contract, it is not estopped 
to recede therefrom, or to deny the 
validity thereof; or, in other words, 
the doctrine of estoppel cannot be 
invoked against the corporation to 
validate a contract which it had no 
authority to make.’ Unionville v. 
Martin, supra. 

[a] Reason for this view.—If the 
rule was otherwise “the result would 
be that no matter how limited the 
design and powers of a corporation 
may appear in its charter, practi- 
cally it is a corporation without 
limitation as to its powers. Such a 
doctrine at this day is dangerous to 
the interest of the community.” 
Pennsylvania, etc., Steam Nav. Co. Vv. 
Dandridge, 8 Gill & J. (Md.) 248, 319, 
29 AmD 5438, 555. 

[b] Bule applied.—(1) Where a 
corporation makes an ultra vires 
contract, the fact that interest has 
been paid on the debt created by the 
contract, either by the corporation 
itself, or by the beneficiary of the 
contract with the concurrence of the 
corporation, will not affect the case 
and cannot work an estoppel. EHEufala 
v. McNab, 67 Ala. 588, 42 AmR 118. 
(2) A city is not estopped to set up 
an ordinance prohibiting the incur- 
ring of an obligation, when suit is 
brought against it on account there- 
of, merely because it has accepted 
the benefit of the services made the 
pasis of the contract. Hope vy. Alton, 
116 I. A. 116 [aff 214 Ill. 102, 73 
NE 406]. 

{c] Where a city had no power to 


(2) Municipal or Quasi Municipal Cor- 


ESTOPPEL 


In accord with 


If the 


wrong.*® 


‘execute a note binding its general 
revenues for the payment of furni- 
ture purchased for use in a school 
building, the retention and use of the 
furniture in the school did not estop 
the city from -denying the holder’s 
right to recover on the note. Cleve- 
land School Furniture Co. vy. Green- 
ville, 146 Ala. 559, 41 S 862. 

35. Dawson City Council v. Daw- 
son Waterworks Co., 106 Ga. 696, 32 
SE 907. 

36. Clark v. Logan County, 138 
Ky. 676, 128 SW 1079; Flowers v. 
Logan County, 138 Ky. 59, 127 SW 
512, 137 AmSR 347. 

Ultra vires acts see supra § 194. 

Unauthorized acts see supra § 193. 


37. Argenti vy. San Francisco, 16 
Cal. 255; Preston v. West’s Beach 
Corp., 195 Mass. 482, 81 NE 253; 


State vy. Lancaster County, 20 Nebr. 
419, 30 NW $538; Waitz v. Ormsby 
County, 1 Nev. 370. See New Or- 
leans v. Crescent City R. Co., 41 La. 
Ann. 904, 6 S %19 (holding that a 
municipal corporation which has 
contracted that a bonus shall be paid 
by a company to which it has 
granted street railway privileges, in 
lieu of taxes, cannot, after agreeing 
to remit the bonus and to recéive 
the taxes in its place, and after col- 
lecting such taxes, sue to recover 
the bonus, however true it is that 
the immunity from taxes was ille- 
gal). See also cases supra § 194, 
note 48; and infra notes 38-46. 

ta] Reason for rule.—‘“It is well 
settled that the contracts of corpora- 
tions stand upon the same footing 
as those of natural persons, and de- 
pend upon the same circumstances 
for their validity and effect. The 
doctrine of ratification and estoppel 
is as applicable to corporations as 
to individuals, and the former are 
bound by the acts of their agents in 
the same manner and to the same 
extent, as the latter. There is no 
difference in this respect between 
public and private corporations; for 
in matters of contract, a public cor- 


poration is regarded merely as a 
legal individual, and treated in all 
respects aS a private person.’ Ar- 
ak v. San Francisco, 16 Cal. 255, 

38. Macon v. Huff, 60 Ga. 221; 
Natchez v. Mallery, 54 Miss. 499; 
Grand Island Gas Co. vy. West, 28 


Nebr. 852, 45 NW 242. 

“Hquity, however, requires every 
litigant who seeks her aid to do 
equity; and inasmuch as the defend- 
ant has expended large sums of 
money in fencing, levying, draining 
and ornamenting the park, of which 
the city has received the benefit, 
equity will not interpose in behalf 
of the complainant to annul and set 
aside the contract, though thus ille- 
gal, unless the complainant shall 
first do equity, and to do equity the 
city must pay the defendant the 
money so expended and_ interest 
thereon, and thus restore him, as far 
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received the benefits of a contract which it has no 
power to make is estopped to deny the want of cor- 
porate authority to make the contract,?? unless it 
restores the benefits received,?® if it is possible to 
do so;*® and this view has been recognized in other 
decisions with the limitation that the contract must 
not be malum in se *°® or attended with criminal lia- 
bility,*1 or that it must not be expressly prohibited 
by its charter 4? or any law,*? and that there shall 
be no bad faith;#* and this rule has been said to be 
particularly applicable where the contract has be- 
come an executed one.*® 
vires, it was said, when invoked for or against a 
corporation, should not be allowed to prevail where 
it would defeat the ends of justice or work a legal 


as practicable, to his statu quo, in 
the absence of actual fraud on his 
part.”” Macon v. Huff, 60 Ga. 221, 222. 

[a] Rule applied.—A corporation 
which has bought land by a deed 
which reserves a lien for the price, 
and has taken possession, will not be 
heard to defend a proceeding to en- 
force the lien on the ground that it 
had not corporate power to contract 
for payment in money, but only in 
corporate warrants, unless it offers 
to surrender the land. Natchez v. 
Mallery, 54 Miss. 499. 

[b] With respect to a contract 
void as against public policy because 
officers of the municipality were in- 
terested therein, in violation of an 
express prohibition in the charter of 
the municipality, it was said: “The 
city has claimed the benefit of the 
contract by appropriating the light 
thus furnished, and it would be in- 
equitable to cancel the contract with- 
out restoring to the Light & Fuel 
Company, not exceeding the con- 
tract price, the reasonable value of 
the light thus appropriated prior to 
the bringing of this suit. It is a 
familiar rule that he who seeks 
equity must do equity. The fact 
that the contract under which the 
light was furnished was illegal, can 
make no difference. It does not re- 
lieve the municipality from being 
just.” Grand Island Gas Co. v. 
West, 28 Nebr. 852, 859, 45 NW 242. 

89. Turner v. Cruzen, 70 Iowa 
202, 204, 30 NW 483. 

“Tt may be that the intention in 
decreeing the invalidity of the con- 
tract was merely to afford a basis 
for enjoining the payment of the 
warrants issued for a part of the 
purchase money. If this is’ so, then 
the court proceeded upon the theory 
that the county could be relieved of 
a part of the burden of its contract 
while retaining the entire benefit of 
it. Of such a decree the county 
could not of course complain. .But 
such a decree, cannot, in our opinion, 
be sustained. It appears to us to be 
well settled as a rule, with one ex- 
ception, that, where the considera- 
tion received by a corporation under 
an ultra vires contract can be re- 
stored; a court of equity will not re- 
lieve the corporation, as against the 
contract, without providing for a 
restoration of the consideration.” 
Turner v. Cruzen, supra. 

40. California-Oregon 
v. Medford, 226 Fed. 957. 

41. Califoruia-Oregon Power Co. 
v. Medford, 226 Fed. 957. 

42. Schneider vy. Menasha, 118 
Wis. 298, 95 NW 94, 99 AmSR 996. 

118 
118 


Power Co. 


43. Schneider yv. Menasha, 
Wis. 298, 95 NW 94, 99 AmSR 996. 
44. Schneider v. Menasha, 
Wis. 298, 95 NW 94, 99 AmSR 996. 

45. Argenti v. San Francisco, 16 
Cal. 255; Aspinwall-Delafield Co. v. 

Aspinwall, 229 Pa. 1, 77 A 1098. 

46. Ohio, etc., R. Co. vy. McCarthy, 
96 U. S. 258, 267, 24 L. ed. 693. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The doctrine of ultra. 
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[§ 219] 


have been present.°° 


47. See supra § 195. 

48. U. S.—California-Oregon Pow- 
er Co. v. Medford, 226 Fed. 957; Des 
Moines y. Welsbach St. Lighting Co., 
188 Fed. 906, 110 CCA 540; Ft. Scott 
v. W. G. Hads Brokerage Co., 117 
Fed. 51, 54 CCA 437 [certiorari den 
aL S.-647, 23 SCt 846, 47 L. ed. 

Ark.—School Dist. No. 47 v. Good- 
win, 98 SW 696; Frick v. Brinkley, 
61 Ark. 397, 33 SW 527; Newport v. 
Batesville, etc., R. Co., 58 Ark. 270, 
24 SW 427; Searcy v. Yarnell, 47 
Ark. 269, 1 SW 319. 

Colo.—Colorado Springs v. Colo- 
rado City, 42 Colo. 75, 94 P 316. 

Ill—Mosiman Plumbing Co. vy. 
Pocahontas, 199 Ill. A. 211; Chicago 
v. Nicholson, 130 Ill. A. 466; Illinois 
Cent. R. Co. v. Alexander County 
Road Dist. Non I “119- T11.0 A. 251; 
Drainage Comrs., ete., v. Lewis, 101 
Ill. A. 150; Westbrook v. Middlecoff, 
99 Ill. A. 327; Chicago v. Norton 
Milling Co., 97 Ill. A. 651 [aff 196 Ill. 
580, 68 NE 1043]; Litehfield v. Litch- 
field Water Supply Co., 95 Ill. A. 647. 
But see Illinois supreme court case 
supra note 34. 

Ind.—New Castle v. Dingle, 185 
Ind. 626, 114 NE 221, 224 [cit Cyc]; 
State Bd. of Agriculture y. Citizens’ 
St.oR:_Co., 47 Ind- 407,.17. AmR 7202. 

Iowa.—Ida Grove vy. Ida Grove 
ey Co., 146 Iowa 690, 125 NW 
866. ; 

Kan.—Matheney v. El Dorado, 82 
Kan. 720, 109 P 166, 28 LRANS 980. 

Ky.—Clark v. Logan County, 138 
Ky. 676, 128 SW 1079; Flowers v. 
Logan County, 1388 Ky. 59, 127 SW. 
512, 187 AmSR 347. 

Minn.—Deering v. Peterson, 75 


147 


' Minn. 118, 77 NW 568. 


Mo.—Edwards v. Kirkwood, 
Mo. A. 599, 127 SW 378. 

Nebr.—Nebraska Bitulithic Co. v. 
Omaha, 84 Nebr. 875, 121 NW 443; 
Cathers v. Moores, 78 Nebr. 13, 110 
NW 689, 14 LRANS 298; Rogers v. 
Omaha, 76 Nebr. 187, 107 NW_ 214; 
Green v. Lancaster County, 61 Nebr. 
473, 85 NW 439; Lincoln Land Co. v. 
Grant, 57 Nebr. 70, 77 NW 349. 

.N. Y.—Moore v. New York, 73 N. 
Y. 238, 29 AmR 134; Schenectady 
County v. McQueen, 15 Hun 551; 
Bergen Beach Land Corp. v. New 
York, 108 Misc. 70, 177 NYS 489; 
Brown v. New York, 57 Misc. 433, 
108 NYS 555. 

Okl.—Ewing v. Ellis County, 53 
Okl. 250, 156 P 229. 

Pa.—Aspinwall-Delafield Co. v. As- 
pinwallwee29%°Ra. 21) 777A 1098; 
Ephrata Water Co. v. Ephrata _Bor- 
ough, 16 Pa. Super. 484, 18 LancLRey 
169. 

Tenn.—Burkett v. Athens, (Ch. A.) 
59 SW 667. 

Tex.—Leon County v. Vann, 86 
Tex. 707, 27 SW 258; Ft. Worth v. 
Reynolds, (Civ. A.) 190 SW 501. 

Vt.—New Haven v. Weston, 87 Vt. 
7, 86 A 996, 46 LRANS 921. 

Wash.—State v. Clausen, 90 Wash. 
450, 156 P 554, LRA1917A 436; Wash- 
ington Water Power Co. v. Spokane, 
89 Wash. 149, 154 P 329. : 

“Where the thing is authorized to 


| (b) Irregular Exercise of Power. In 
accord with the general rules already diseussed,*? 
where the act or contract of a municipal or quasi 
municipal corporation is not one which it is without 
corporate power to make but is unenforceable mere- 
ly because of an irregular exercise of power, in the 
making or execution of it, it may be estopped to 
deny the validity of the contract where it has ac- 
cepted the benefits thereof,*® but some benefit real 
and substantial must have been accepted;*® and of 
course all the essential elements of an estuppel must 
A grant or license to use 
a street may estop the city where the city has ac- 
quiesced_in the improvements made and received 
benefits therefrom.®+ However, if no more has been 
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[§ 220] (3) 
Corporations. 


be done, and is done by the party 
charged with doing it, but done in a 
manner contrary to that directed by 
the statute, the court will not com- 
pel the official to pay back the 
money and let the public continue to 
enjoy the benefits of its expendi- 
ture. If it is made to appear that 
the expenditure was in good faith, 
and the public has got that which it 
was entitled to, good conscience for- 
bids the recovery.” Flowers v. Lo- 
gan County, 1388 Ky. 59, 64, 127 SW 
512, 1837 AmSR 347. 

_ [a] Thus where a city has en- 
tered into a contract with parties 
with reference to property belonging 
to it, and has received a_ benefit 
therefrom, it is estopped to change 
the terms thereof without the con- 
sent of such parties, where they 
dealt with it on the faith of its offi- 
cial action. Bergen Beach Land 
Corp. v. New York, 108 Mise. 70, 177 
NYS 439. 

[b] A city which accepts and 
uses an electric light plant as im- 
proved which it has the statutory 
power to purchase or improve is 
estopped to set up the failure of the 
common council previously to make 
an appropriation therefor before en- 
tering into the contract for improve- 
ments as required by law. Mosiman 
Plumbing Co. v. Pocahontas, 199 Ili. 
A, 211, 

[ec]. A sale of land was made by 
a levee district, a deed executed, and 
notes taken for part of the purchase 
price, the district, having received 
the benefits of the sale, is estopped 
to claim that it was authorized to 
sell for cash only under L. (1893) p 
172, and those claiming under it are 
also estopped. Book vy. Polk, 81 Ark. 
244, 98 SW 1049. 

49. Burkett v. Athens, (Tenn. Ch. 
A.) 59 SW 667; Indiana Road Mach. 
Co. v. Sulphur Springs, (Tex. Civ. 
A.) 68 SW 908. 

{a] What is not acceptance of 
benefit.—Where six of ten aldermen 
refused to qualify on the ground 
that the city charter was unconstitu- 
tional, and three qualifying members, 
in their individual capacities, em- 
ployed counsel, who prosecuted man- 
damus to compel the refractory mem- 
bers to qualify and act, and such 
suit resulted in a decision that the 
charter was valid, but that the six 
members could not be compelled to 
qualify, it could not be said that the 
city received such a benefit from the 
services of the attorneys as to estop 
it from asserting the illegality of 
the employment and authorization of 
the suit. Burkett y. Athens, (Tenn. 
Ch. A.) 59 SW 667. 

50. See supra § 190. 

51. U. S.—Louisville v. Cumber- 
land, etc., Tel. Co., 224 U. S. 649, 32 
SCt 572, 56 L. ed. 934. 

Ill.—Peo. v. Rock Island, 215 Til. 
488, 74 NE 487, 106 AmSR 179; Chi- 
cago v. Union Stock Yards, etc., Co., 
164 Ill. 224, 45 NE 430, 35 LRA 281. 

Mo.—Union Depot Co. v. St. Louis, 
8 Mo. A. 412 [aff 76 Mo, 393]. 

N.. J.._New., Jersey, .St., R..,Co...v. 
Newark St., etc., Comrs., 73 N. J. Eq. 
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paid to a party than he would have been entitled 
to in the absence of the contract, it has been held 
that he is not estopped to deny its validity 5? 


Parties Dealing with Municipal 


( One who has contracted with a mu- 
nicipal corporation in regard to a subject matter 
within the scope of its powers, and who has re- 
ceived the benefit of the contract, is estopped to 
deny the regularity and completeness of the organi- 
zation of the corporation,®* or to assert that the 
contract was not executed by the corporation as 
required by law.®4 
who has had the benefit of a contract with a mu- 
nicipality is estopped to deny the power of the mu- 
nicipality to make the contract;5° and this rule has 


It has also been held that one 


106, 67 A 691. 

Pa.—Bradford v. New York, etc., 
Tel... ete: Co. 206 1Pa.0b82, 56 AL ats 
Pennsylvania R. Co.: v. Montgomery 
County Pass. R. Co.,' 167) Pa. 62, (31 
A 468, 46 AmSR 659, 27 LRA 766; 
Hestonyillenvetess a Passos COsenve 
Philadelphia, 89 Pa. 210. 

52. Gunn v. Mahaska County, 155 
Iowa 527, 136 NW 929. 

53. Sherwood v. Alvis, 83 Ala. 
115, 3 S 307, 3 AmSR 695. 

54 Arcata y. Green, 156 Cal. 759, 
106 P 86; New York v. Sonneborn, 
113. N. Y. 423, 21 NE 121. .; 

[a] Lease not made at public 
auction to highest bidder.—In an ac- 
tion for rent reserved on lease of a 
pier by New York city defendant 
cannot avoid liability on the ground 
that the Jease was not ‘‘made at pub- 
lic auction to the highest bidder” as 
required by statute, in case of “all 
leases other than that for districts 
appropriated ... to special commer- 
cialinterests,’ unless it appears that 
the premises in question were so ex-~ 
cepted. New York v. Sonneborn, 113 
Ni Yew 423574255. 21 NB 124, 

55. Monticello v. Cohn, 48 Ark. 
254, 3 SW 30; Helena v. Turner, 36 
Ark. 577; Argenti v. San Francisco, 
16 Cal. 255; Millville Bd. of Educa- 
tion v. New York Empire State Sure- 
ty Co., 88 N. J. L., 298, 85 A 223; Jer- 
sey City v. North Jersey St. R. Co., 
72 N. J. L. 383, 61 A 95; New York 
Ver Paoli, 2020 Nie Yo) ausn94 w INGO tgee 
Rochester Tel. Co. v. Ross. 125 App. 
Div. 76, 109 NYS 381. 

{a} Where a telephone company 
entered into a contract with a city 
whereby, in consideration of the 
company agreeing to charge only 
certain rates for service, the city 
granted it the privilege of construct- 
ing its lines not only in the public 
streets and highways, but also in, 
over, and under the squares, parks, 
aqueducts, and other public places in 
the city, the company was estopped 
from questioning the right of the 
city to make the grant, and from re- 
pudiating that part of the contract 


limiting the rates. Rochester Tel. 
Co. v. Ross, 125 App. Div. 76, 109 
NYS 3881. 


[b] Where one has taken a lease 
of public grounds from a municipal 
corporation, and has had the full en- 
joyment thereof, he is estopped, in 
an action on a bond executed for the 
payment of the lease, to deny the 
power of the corporation to make it. 
Helena v. Turner, 36 Ark. 577. 

[ec] Executed contract.—In an ac- 
tion by a municipal corporation on 
the bond of a public weigher, con- 
ditioned for the payment of money 
by him for the exclusive privilege of 
weighing cotton on the public scales, 
the plea that the ordinance provid- 
ing the scales, and the contract 
awarding the privilege of weighing, 
were ultra vires, is not available to 
the sureties, the contract being ex- 
ecuted, and the weigher having got 
the benefit he contracted for. Monti- 
cello v. Cohn, 48 Ark. 254, 3 SW 30. 

{d] Attack on ordinance.—Where 
ordinances of a city gave a street 
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been applied even where the contract, although ul- 

tra vires the corporation, was not illegal because 

Furthermore, the 
rule has been so extended as even to deny the right 

of the party receiving the benefits of the contract 
to assert that the contract was void as against pub- 
lic policy.®7 On the other hand there are decisions 
which hold without qualification that neither onc 
who has received the benefits of a corporation with 
a municipal corporation °* nor those claiming under 
him *° are estopped to set up the want of the cor- 
porate authority to make such a contract. 

After a public service corporation has accepted 
an ordinance imposing limitations of its rates of 
charge, it is estopped to deny the validity of the 
ordinance on the ground that the rates fixed are 


not prohibited by the charter.°® 


not reasonable.®°? 


Likewise the beneficiary of a grant or license 
who has acquiesced therein and received valuable 


railway company permission to con- 
struct lines of railway in the streets 
and to operate cars thereon, on pay- 
ment of annual license fees for each 
car, and the company accepted the 
ordinances on those conditions, and 
constructed its lines and for many 
years operated cars’ thereon, the 
company and its successors, who ac- 
quired the lines and assumed the 
Obiigatiors, are estopped from set- 
ting up that the terms imposed by 
the ordinances were ultra vires. Jer- 
sey City v. North Jersey St. R. Co., 
TONS) Se Li 383, Ol AT 95. 

{e] Incidental or inherent power 
immaterial. — Where the contract 
was one which the city possessed 
incidental if not inherent power to 
make, the court held this immaterial, 
taking the view that one who has 
been benefited by a contract with a 
city is estopped to assert ultra vires. 
New York v. Paoli, 202 N. Y. 18, 94 
NE 1077. 

Raising constitutional question see 
Constitutional Law §§ 190-203, 

56. St. Louis v. Davidson, 102 Mo. 
149, 14 SW 825, 22 AmSR 764. 

{a] In Missouri the doctrine 
seems to be well settled that while 
the party making the contract is 
estopped to allege that it is ultra 
vires the municipality, although it 
has received the benefits of the con- 
tract, is not estopped to deny its 
want of power to make the contract 
(see supra § 218), a distinction which, 
it is believed, is fundamentally un- 
sound. St. Louis yv. Davidson, 102 
Mo. 149, 14 SW 825, 22 AmSR 764. 

57. Marquette vy. Wilkinson, 119 
Mich. 413, 78 NW 474, 43 LRA 840. 

[a] Thus to prevent competition 
in securing a deposit of municipal 
funds, a banker agreed with two 
other banks to distribute the deposit 
among the three, he also agreed with 
the sureties on his indemnity bond 
to the city to make such deposits in 
such banks to secure them. It was 
held that the banks and the sureties 
on the banker’s bond were estopped 
from asserting that the agreement, 
being made to prevent competition, 
was void as against public policy. 
Marquette v. Wilkinson, 119 Mich. 
413, 78 NW 474, 43 LRA 840. 

58. Pearson vy. Duncan, (Ala.) 73 
S 406; Sherwood v. Alvis, 83 Ala. 115, 
3 S 307, 3 AmSR 695; Chambers v. 
Falkner, 65 Ala. 448; Montgomery v. 
Montgomery, etc., Plank-Road Co., 31 
Ala, 76. 

[aj] Reason for rule.—If the rule 
were otherwise ‘then corporations, 
no matter how limited their powers, 
may make themselves omnipotent. 
They have only to induce persons to 
contract with them beyond the scope 
of their powers, and their very 
usurpations have the effect of con- 
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ficiary.*? 
[§ 221] ec. 
ers—(a) 


estoppel.’’ ° 


[§§ 220-221 


property under it cannot deny its validity as 
against the municipal authorities and another bene- 


Acquiescence—(1) In Acts of Oth- 
Statement of Rule. Acquiescence as a 
defense has, generally speaking, a dual nature; it 
may, upon the one hand, rest upon the principle of 
ratification, and be denominated ‘‘implied ratifica- 
tion,’’ or, upon the other hand, rest upon the prin- 
ciple of estoppel, and be denominated ‘‘ equitable 
Where a person with actual or con- 
structive knowledge of the facts induces another by 
his words or conduct to believe that he acquiesces 
in or ratifies a transaction, or that he will offer no 
opposition thereto, and that other, in reliance on 
such belief, alters his position, such person 1s es- 


topped from repudiating the transaction to the oth- 


ferring powers on them which the 
legislature have withheld.” Mont- 
gomery v. Montgomery, etc., Plank- 
Road Co., 31 Ala. 76, 88. 

59. See cases supra note 58. 

60. Simons Sons Co. y. Maryland 
Nel, JOLe., 6 CO. moos NIG ead ao eA tose 
63 LRA 727. 

61. Kirkland v. Macon, 66 Ga. 385. 

62. Pollitz v. Wabash R. Co., 207 
Nea YR £132 eh 010 INE Teds 

[a] The principle of ratification 
“underlies it when the conduct of 
a plaintiff, relating to the transac- 
tion or matter complained of by him, 
subsequent to the rise of it, justifies 
and supports the normal and reason- 
able conclusion that he, by his as- 
sent thereto or acquiescence therein, 
has accepted and adopted it. His 
ratification is implied through his 
acquiescence instead of expressed by 
positive and distinct action or lan- 
guage.” Pollitz v. Wabash R. Co., 207 
NOVY? 113; AOOUNEIN 721. 

63. U. S.—Miami Cycle, etc., Co. 
v. Allen, 257 Fed. 556; Davis v. Har- 
rison, 240 Fed. 97, 153 CCA 133; Hein 
v. Westinghouse Air Brake Co., 172 
Fed, 524; Taber Lumber Co. v. O’Neal, 
160 Fed. 596, 87 CCA 498; North 
Chicago St. R. Co. v. Chicago Union 
Tract. Co., 150 Fed. 612; Marine Iron 
Works vy. Weiss, 148 Fed. 145, 78 CCA 
379 [quot Cyc]; Washington Irr. Co. 
v. California Safe Deposit, etc., Co., 
115 Fed: 20, 52 CCA 614 [aff 121 
Fed. 333]; Pacific Mill, ete., Co. v. 
Leete, 94 Fed. 968, 36 CCA 587 [aff 
88 Fed. 957]. 

Ala.—Boone v. Gulf, ete., R. Co., 
201 Ala. 560, 78 S 956% Harris v. 
American Bldg., etc., Assoc., 122 Ala. 
545, 25 S 200. 

Alaska.—Dalton vy. Katalla Co., 4 


Alaska 410; Miocene Ditch Co.’ v. 
varepion Min.; ete, Co. 3 Alaska 


Ark.—Crossland v. Powers, 13 SW 
722; Harmon y. Kline, 52 Ark. 251, 12 
Boe 496; Moore v. Robinson, 35 Ark. 

Cal.—Godfrey v. Wisner, 169 Cal. 
667, 147 P 952; Nicholson v. Randall 
Banking Co., 130 Cal. 583, 62 P 930; 


Taylor v. Woodward, 10 Cal. 90; 
Holmes v. Snow Mountain Water, 
ete: Co. 36) Cal. Ay 394 172 VP. Wisk 


Colo.—Green v. Hulse, 57 Colo. 238 
243, 142 PB 416 [cit Cyc]. 
Conn.—Richard v. Shea, 106 A 759. 
D. C.—Hibbs v. Beall, 41 App. 592; 
Mackie v, Howland, 3 App. 461, 
Ga.—Baron v. Ward, 144 Ga. 473, 
87 SE 396; Crumley v. Banking Co., 
141 Ga. 603, 607, 81 SE 871 [eit 
Cyc]; Walker v. Pope, 101 Ga. 665, 
29 SE 8; Burruss-Manley Co. v. Lew- 
1S; peel Gian eA. Gollyhe © SE Or 
Ida.—Exchange State Bank v. Ta- 
ber, 26 Ida. 728, 145° P 1090. 
Ill.—Loughran v. Gorman, 256 Ill 
46, 99 NE 886; Winnetka v. Chicago, 


er’s prejudice.®? 5 
particular intent of the party whose acquiescence 


And this is so regardless of the 


ete., Electric R. Co., 204 Ill. 297, 68 
NE 407; Richards v. Cline, 176, Ill. 
431, 52 NE -907;.-Chicago,,.. etc.e7 kt 
Land Co. v. Peck, 112 Ill. 408; Noble 
v.-lllinois Cent: R: Co, ILE wil. 43% 
Johnson v. Waters, 78 Ill. A. 418; 
Steel v. Fitz Henry, 78 Ill. A. 400; 
Bradshaw v. Sawyer, 23 Ill. A. 521 
[aff 125 Ill. 440, 17 NE 812]. 
Ind.—Sutton v. Baldwin, 146 Ind. 


361, 45 NE 518; Blakemore v. Ta- 
ber, 22 Ind. 466; Kixmiller v. Bal- 
timore, ete., R. Co. 60 Ind. A. 686, 
111 NE 401. 

Iowa.—Doolittle v. Murray, 134 
Towa .586,) 111 NW 999; Garterev. 
Riggs, 112 Iowa 245, 883 NW 905; 


Goldizen v. Goldizen, 107 Iowa 280, 
77 NW 10538; Knapp v. Paine, 95 Iowa 
64, 68 NW 575. 

Kan.—McClung v. Snook, 99 Kan. 


355, 161 P 663; Trego Land, etc., 
Co. v. Reddig, 86 Kan. 689, 121 P 
912; Anderson v. Walter, 78 Kan. 


781, -785,.99 P 270 [quot Cye]; Bur= 
foes v. Hixon, 76 Kan) 201, 88 Pe 
il , 

Ky.—Pittsburgh Filter Mfg. Co. v. 
Smith, 176 Ky. 554, 196 SW 150; 
Mize v. Day, 153 Ky. 739, 156 SW 415; 
Blevins v. Blevins, 148 Ky. 220, 136 
SW 195; Ayre, etc., Tie Co. v. Baker, 
138 Ky. 494, 128 SW 346; Federal 
Lumber Co. v. Reece, 116 SW 783; 
Bright v. Bacon, 131 Ky. 848, 116 
SW 268, 20 LRANS 386; Ashland 
Second Nat. Bank v. Ferguson, 114 
Ky. 516, 71 SW 429; Beale v. Bar- 
nett, 64 SW 838, 23 KyL 1118; Jarvis 
v. Satterwhite, 2 KyL 436, 11 Ky. 
Op. 167; Klump vy. Liebold, 11 Ky. 
Op. 421. 

La.—Savage v. Wyatt Lumber Co., 
134 La. 627, 64 S 491; Hibernia Nat. 


Bank v. Sarah Planting, ete., Co., 
107 La. 650; 31 S 10381; State v. 
New Orleans City, ete, R. Co., 104 


La. 685, 29 S 312; Kimbro v. Sarah 
Planting, etc., Co., 52 La. Ann. 1556, 
28 S 161; Wilson Sewing Mach. Co. 
y. Southern Express Co., 42 La. Ann. 
598, 7 S 710; Meux v. Martin, 5 
La. Ann. 107, 7 
Me.—Holt v. New England Tel., 
etc’, Co., 110 Me. 10, 85 A 159; War- 
ren _v. Milliken, 57 Me. 97; Booker 
v. Stinchfield, 47 Me. 340. 
Md.—Robinson vy. Singerly Pulp, 
etc., Co., 110 Md. 382, 72 A 828; Car- 
mine v. Bowen, 104 Mad. 198, 204, 64 
A 932, 9 AnnCas~-1135 [quot Cyel]; 
Goldman v. Brinton, 90 Md. 259, 44 
ye Daingerfield v. May, 31 Md. 
Mass.—Soghomonian vy. Garabedi- 
an, 231 Mass, 445, 121 NE 401. : 
Mich.—Gordon vy. O’Neill, 174 Mich. 
aay 140 NW 927; Wheat v. Van Tine, 
149 Mich. 314, 112 NW 933; Carey 
v. Leonard, 141 Mich. 273, 104 NW 
581; Great Hive lL. M. v. Supreme 
Hive L. M. W., 97 NW 779, 99 NW 
26; Grand Rapids Fifth Nat. Bank v.. 
Dunham, 109 Mich. 23, 66 NW 870; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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titled to a reasonable time to investigate the facts 
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induces action.%+ 
[§ 222] (b) Elements, Extent, and Limits of | before any 
ule. Acquiescence imports and is founded on | claimed.7° 


knowledge and assent.®? 


to acquire such knowledge.®§ 


Sessions v. Sherwood, 78 Mich. 234, 
44 NW 2638; Hagen vy. O’Hagen, 60 
Mich. 150, 26 NW. 861; . Peake’ v. 
Thomas, 89 Mich. 584; Truesdail vy. 
Ward, 24 Mich. 117. 

Minn.—Millis v. Ellis, 109 Minn. 81, 
122 NW 1119; Moore vy. Cloquet Lum- 
ber Co., 87 Minn. 264, 91 NW 1104. 

Mo.—Hannibal, ete., R. Co. v. Fro- 
wein, 163 Mo. 1, 63 SW 500; Bar- 
nett v. Smart, 158 Mo. 167, 59 SW 
235; Reynolds County Tel. Co. v. 
Piedmont, 152 Mo. A. 361, 133 SW 
141; Tennent v. Union Cent. L. Ins. 
€o., 133 Mo. A. 345, 112 SW 754; Alle- 
man v. Manning, 44 Mo. A, 4. 

Mont.—Weidenaar v. New York L. 
ins: +€o.;" 36- Mont. (592; 94 P= 1. 

Nebr.—Burdick v. Sons, ete, of 
rapide: 75 Nebr. 460, 106 NW 


N. H.—Hilliard v. Beattie, 67 N. 
SEY Stole moO PAS 897%, 
N. J.—Erie R. Co. v. Delaware, 


etc., R. Co., 21 N. J. Hq. 283; Higbee 
v. Camden, ete., Transp. Co., 20 N. 
J. Eq. 435; Kirkpatrick v. Winans, 
16 N. J. Eq. 407; Doughaday v. 
Crowell, 11 N. J. Eq. 201; Miller v. 
Wri Sy LA Need. uel 6. 

N. Y.—wWilson. v. Ford, 209 N.Y. 
186, 102 NE 614 [rev 148 App. Div. 
307, 133 NYS ~33, and rearg den 
209°. N.Y. 565 mem, 103 NE 11385 
mem]; Rothschild v. Title Guaranty, 
ete, Co.3204-N. ¥i)) 4585297) NE 879; 
41 LRANS 740; Mt. Morris v. Thom- 
Bs lS STEN. 2X 450, 08) ONE 2d 4 he fh 
8 App. Div. 495, 40 NYS 709]; Weyh 
Vemisoylan. 8). Ni. Xo) 004,05 39. ce Ato 
669; Voorhis v. Olmstead, 66 N. Y. 
dismpat 3) Hun 7445-6 VChomps&C. 
172]; Townsend v. Scholey, 42 N. 
Y. 18; Pennsylvania Coal Co. v. Dela- 
ware etc, Canal?Co. (31 UN Ys 9153 
Abb. Dec. 470, 1 Keyes 72 [aff 29 
Barb. 589]; L’Amoreux v. Vischer, 2 
N. Y. 278; Stiebel v. Haigney, 134 
App. Div. 516,-119 NYS 455; Penn- 
sylvania Steel Co. v. Susswein, 132 
App.” Div. 659,: J17° NYS '436;U. -S: 
L. Ins. Co. v. Oswego Canal Co., 
57 Hun 204, 10 NYS 663, 25 AbbNCas 
307; Scholey v. Worcester, 4 Hun 302, 
6 Thomps. & C. 574; Lewis v. Utica, 
67 Barb. 456; Matter of Weed, 81 
Misc. 386, 143 NYS 349. 

N. C.—Boyden v. Clarke, 109 N. C. 
aro 


14 SE 52. 
. D.—McDonald v. Finseth, 32 N. 
D. 400, 155 NW 863, LRA1916D 149; 


McDonald v. Beatty, 10 N. D. 511, 
88 NW 281. 
Oh.—Pierson v. Cincinnati, etc., 


Canal Co., 2 Disn. 100; Meridian Nat. 
Bank v. McConica, 8 Oh. Cir. Ct. 442, 
4 Oh. Cir. Dec. 106; Smith v. Gowan, 
ie On.. Cire CtiaN. Si.99- 


Okl.—Jennings v. Brown, 20 OkI. 
294; 94 P.557. 

Or.—McBee v. Ceasar, 15 Or. 62, 
13 P652. 

Pa.—Philadelphia, ete., Coal, etc., 
Gol byin Schmidt, =254)4Paxs3515°° 9.8) vA 
964: Paine v. Monongahela Nat. 


Bank, 194 Pa. 403, 45 A 312; In re 
Powel, 163 Pa. 349, 30 A 3878, 381; 
Richardson’s Est., 132 Pa. 292, 19 A 
82; Kraut’s App., 71 Pa. 64; Beaver 
Borough v. Davidson, 9 Pa. Super. 
159; Sides v. Lancaster County, 9 
Pa. Dist. 609; Garrett v. Mulligan, 
10 Phila. 339. 


[21 C, J.—77] 


There can of course be no 
assent to acts which one is powerless to prevent.® 
Also the rule is inoperative unless it appears that 
the party against whom it is invoked was fully 
aware of his rights,°7 or was negligent in failing 
It is further neces- 
sary that he should have had knowledge, actual or 
constructive, of all of the material facts and circum- 
stances attending the particular transaction in re- 
spect of which the doctrine is invoked;® he is en- 


tion but also to 


negligence.”? 


Philippine.—Campbell v. Behn, 3 
Philippine 590 [aff 205 U. S. 408, 27 
S@t 502; 51) ed) 857); Asisov. Par= 
do, 2 Philippine 401. : 

R. I.—Shepard Land Co. v. Bani- 
gan, s6 RTE Ly 8% A531. 

S. ‘C.—Pollock v. Pegues, 72 S. C. 


47, 51. SE 514, 

Ss. D.—Jones v. Subera, 25 S. D. 
223, 126 NW 253; Farr v. Semmler, 
24°S. D. 290, 123 NW 835; Larson 
Va Chicazoyw etc.,,. H.-uCo:s ho eS. De 
284, 103 NW 35. 

Tenn.—Taylor v. Swafford, 122 


Tenn. 303, 123° SW 350, 25 LRANS 
442; Nashville First Nat. Bank v. 
Shook, 100 Tenn. 436, 45 SW 338. 

Tex.—Chandler v. Peters, (Civ. A.) 
44 SW 867; Halbert v. De Bode, 15 
Tex. Civ. A. 615, 40 SW 1011; Leake v. 
Cleburne, (Civ. A.) 36 SW 97; Gog- 
gin v. Kelly, (Civ. A.) 25 SW. 11338; 
Albert iv. Gulf, ete, oR. Co, 2 Tex. 
Civ. A. 664,21 SW °779. 

Utah.—Shafer v. Killpack, 173 P 
948; Boyle v. Ogden City, 24 Utah 
443, 68 P 153; Wells v. Wells, 7 Utah 
68,.124° P 752. 

Vt.—Boville v. Daiton Paper Mills, 
86 Vt. 305, ‘85 A 623; Davenport v. 
Crowell, 79 Vt. 419, 65 A 557; Troy, 


ete.) Ri Co; ve Potter, 42 Vt. 265, 1 
ey 325; Thrall v. Seward, 37 Vt. 
573. 


Va.—Johnson v. Merritt, 99 SH 785; 
Pine Beach Inv. Corp. v. Columbia 
Ba inure Co., 106 Va. 810; 56 SE 

Wash.—Klock Produce Co. v. Rob- 
ertson, 90 Wash. 260, 155 P 1044; 
Herrick v. Smith, 67 Wash. 664, 122 
P 363; Watson v. Travelers Ins. Co., 
43 Wash. 396, 86 P 659. 

W. Va.—Champ v. Nicholas County 
Ct., 72. W. Va. 475, 78 SE 361; Sims 
Vie Carpenter) -6Si9aws © Varel 223-02 69 
SE 794; Despard v. Despard, 53 W. 
Va. 448, 44 SE 448; Mann v. Peck, 
45 W. Va. 18, 30 SE 206; Hanly v. 
Watterson, 39 W. Va. 214, 19 SE 536. 

Wis.—Grunert v. Speich, 114 Wis. 
355, 89 NW 496. 

Eng.—York Tramways Co. v. Wil- 
lows, 8:Q: B. D..685;. Jennings v. 
Great Northern R. Co., L. R. 1 Q. B. 
7; Caireross v. Lorimer, 3 Macq. 827. 

Can.—Continental Oil Co. v. Cana- 
dian! Pac.) R.! Co., 52 Can. S. CG; .-605 
{allowing app 8 Alta. L. 363]. 


Alta.—Alberta Loan, etc., Co. v. 
Beveridge, 6 Alta. L. 212. 

Man.—Wellband v. Walker, 20 Man. 
510. f 


N. S.—Lane v. Duff, 45 N. S. 338. 

Ont.—Toronto Electric Light Co. 
v. Toronto, 31 Ont. L. 387, 6 Ont 
WN 349; Gardner v. Kleopfer, 7 Ont. 
603; Lovell v. Gibson, 19 Grant Ch. 
(U. C.) 280; Milligan v. Grand Trunk 
Re, Co 21t WawC: Cae. eLEas 

[a] Oral denial of right.—If the 
assertion of a right by one party 
is instantly denied by the other, 
even if such assertion is made in 
writing, while the denial is merely 
oral, there will be no estoppel. Wil- 
son v. Cobb, 28 N. J. Eq. 177 [rev 
on other grounds 29 N. J. Eq. 361]. 

[b] One knowingly permits a 
thing to be done who, knowing that 
it is to be done, and being present 
when he can object, and who has an 
interest to object, does not object. 


estoppel 
It has also been held that knowledge 
must extend not only to the wrongful acts in ques- 


acquiescence can be 


by 


their injurious consequences; but 


actual knowledge is not necessary where the ig- 
norance of the real facts was occasioned by culpable 
It is also essential that the party 
claiming the estoppel should be misled by the ac- 
quiescence of the party against whom the estoppel 
is claimed,** that he should be entitled to rely there- 
on,** and that he should be imduced to change his 
position by reason thereof ;"> and the acts of acqui- 


Wertz v. Mulloy, 144 Ill. A. 329. 

{c] Acts and conduct not consti- 
tuting estoppel.—Reinheimer y. Mays, 
(OK1.), 182- P 230 

Acquiescence in 
Boundaries .§ 196. 

Ratification see also supra § 207. 

64. Peake v. Thomas, 39 Mich. 
584. 

65. Tennent v. 
Go:; 1183. Mo. A. 
Babb v. Sullivan, 
PALOLE 

[a] Acquiescence is an intentional 
failure to resist the assertion of an 
adverse right. Babb v. Sullivan, 43 
Ss C7436, 21) SHs27%. 

66. McMillin v. Barclay, 16 F. Cas. 
No. 8,902, 5 Fish. Pat. Cas. 189; Ala- 
bama Great Southern R. Co. v. 
Prouty, 149 Ala. 71, 43 S 352; Booth 
v. Bunce, 31 N.Y. 246. > 

67. Tennent v. Union Cent. L. Ins. 
€o;, 133, Mo. As 134555 12.8 Siwan 7545 
Cook v. DeGraw, 55 N. Y. Super. 548, 
14 -“NYSt 727. 

68. Smith v. Cross, 125 Tenn. 159, 
140 SW 1060; Bender v. Brooks, 61 
Tex. Civ. As) 464,113 -SW 653.) 0) 

69. U. S.—Himrod v. Ft. Pitt Min., 
etc., Co., 220 Fed. 80, 135 CCA 648. 

Ariz.—Farmers’ Exch. v. Malody 
18 Ariz. 48,.156 P 78. i 

Colo.—Koch v. Story, 47 Colo. 335, 
107 P 10938; Farmers Pawnee Canal 
Co. v. Pawnee Water Storage Co., 47 
Colo. 239;,107 P 286, 

Conn.—Farist’s App., 39 Conn. 150. 

La.—Vaudry v. New Orleans Cot- 
ton Exch., 2 McGloin. 154. 

Mo.—Tennent v. Union Cent. L. Ins. 


boundary see 


Union Cent. L. Ins. 
345, 112 SW 1754; 
43S. Ci 4365-217 SE 


Co., 1383 Mo. A. 345, 142. SW .754. 
Pa.—Hays v. Hays, 179 Pa. 227, 
36 A 311. 


Tex.—Bass v. Tolbert, 51 Tex. Civ. 
A437, 122 SW 10773 Halbert va.De 
Bode, 15 Tex. Civ. A. 615, 40 SW 1011. 

Vt.—Royce v. Carpenter, 80 Vt. 37, 
acs 888; Kelley v. Seward, 51 Vt. 
436. 
“Whether it is acquiescence in the 
conduct or in the language of others, 
it must plainly appear that such con- 
duct was fully known or the lan- 
guage fully understood by such party 
before any inference can be drawn 
from his silence.” Harris Millinery 
Co; Whi Bryan, 59); Dexs Civ. AL ATT, 
481, 125 SW 999. 

70. Cain v. Moore, ‘54 Wash. 627, 
103. P1130. 


71. Royce v. Carpenter, 80 Vt. 37, 
66 A 888. 

72. Bender v. Brooks, 61 Tex. Civ. 
A.’ 464, 130 SW 653. 

73. Western Union Tel. Co. v. 
Davenport, 97 U:. S. 369, 24 L. ed. 


1047; Hawley v. Florsheim, 44 Ill. A. 


320; Hinkley v. Crouse, 3 Silv. A. 
CNEDDY) Gus80s 20 Nib 452 Clark sav. 
Hayward, 51 Vt. 14. 

74. Hawley v. Florsheim, 44 Ill. 
A. 320. 

75. Ala. Farrow v. Sturdivant 
Bank, 181 Ala. 283, 61S 286. 

Fla.—Blackiston v. Smith, 73 Fla. 


2535, 73° _S. 839. 

Ga.—Coker v. Atlanta, ete., R. Co., 
123 Ga. 483, 51 SE 481. 
Iowa.—Davis v. Hull, 67 Iowa 479, 

NW _ 740. 
Ky.—Breeding v. 148 Ky, 
345, 146 SW 742. 
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escence must be such as to prejudice the party 
No estoppel arises by ac- 
quiescence in acts other than or different from the 


claiming the estoppel.” 


acts which the party claiming the 


that he is entitled to commit by reason of the es- 
It is also declared in a number of de- 
cisions that mere nonaction or passivity will not 
No estoppel arises where the 
acquiescence by all concerned is due to a common 
mistake,?® where the party claiming it knows that 
his acts are not lawful and are merely permissive,*° 


toppel.*? 


create an estoppel.’® 


Mass.i—Federal Trust Co. v. Bris- 
tol County St. R. Co., 222 Mass. 35, 
109 NE 880; Nesson v. Millen, 205 
Mass. 515, 91 NE 995. ; 

Mich.—Turnbull v. Boggs, 78 Mich. 


158, 48 NW 1050. : 
N. Y.—Hinkley v. Crouse, 3 Silv. 
A. 385, 26 NE 452. 
Pa.—Beech v. Kuder, 15 Pa. Super. 
89 


Tex.—Pye ov. Commercial Nat. 
Bank, (Civ. A.) 97 SW. 127. 

{a] Thus mere knowledge by one 
who has delivered goods to a dress- 
maker to be made into a dress that 
it is being made up wrong side out 
will not estop her to sue for dam- 
ages to the goods, in the absence 
of evidence that the dressmaker was 
induced by her conduct to make it 
up wrong side out when it would 
not otherwise have been so made, 
and that she knew or reasonably 
could have known that the dress- 
maker would act on such conduct. 
Lincoln v. Gay, 164 Mass. 537, 42 NE 
95, 49 AmSR 480. 

Ala.—Hopper v. McWhorter, 
18 Ala. 229. 

Fla.—Blackiston v. Smith, 73 Fla. 
26; “73° S 839. 

Ky.—Louisville Banking Co. v. 
Asher, 112 Ky. 138, 65 SW 133, 23 
KyL 1180, 99 AmSR 283, 65 SW 
831, 283 KyL 1661; Garrott v. Rat- 
liff, 6 KyL 72. 

Mass.—Federal Trust Co. v.. Bris- 
tol County St. R. Co., 222 Mass. 35, 
109 NE 880. : 


Mich.—Boeing v. Fordney, 184 
Mich. 158, 150 NW _ 852. 

N. J.—Doughaday v. Crowell, 11 N. 
Jeg P2015 


Or.—Williamson v. Roberts, 70 Or. 
126, 188° P 840, 140 P 633. 


Ss. C—Harmon v. Harmon, 71 SE 
815. 

Tenn.—Taylor v. Swafford, 122 
Tenn. 303, 128 SW 350, 25 LRANS 
442; Lockett v. Kinzell, 99 Tenn. 
718, 42 Sw 442. 

Tex.—Stock Yards Nat. Bank vy. 


Smith, 60 Tex. Civ. A. 508, 128 SW 
454. 

Vt.—Goodell v. Brandon Nat. Bank, 
63 Vt: 303, 21 A 956, 25 AmSR 766. 

fa] Thus the mere fact that an 
administrator, entitled as such to an 
undivided interest in slaves, is pres- 
ent at a division of them, and per- 
mits the share which he should have 
received to be, allotted and delivered 
to a third person, will not operate 
as a divestiture of his title, and 
estop him from afterward asserting 
it, since the donee was not injured 


thereby. Hopper v. McWhorter, 18 
Ala. 229. 
77. Richmond v. Richmond Sand, 


ete., Co., (Va.) 96 SE 204 (that plain- 
tiff had permitted small sewer, sew- 
age from which was insufficient to 
cause the injury complained of, to 
be emptied for years into a creek 
crossing his land, did not estop him 
from enjoining the emptying of a 
large sewer of a greatly extended 
system substituted therefor into the 
creek). 
78. Cal.—Winans v. Sierra Lum- 
ber Co., 66 Cal. 61, 4 P 952. 
Ind.—Markland Min., etc., 
Kimmel, 87 Ind. 560. 
JIowa.—Eldred v. Peterson, 80 Iowa 
264, 45 NW 755, 20 AmSR 416. 
Ky.—Covington, ‘ etc, R. Co. v. 


Corry. 


ESTOPPEL 
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estoppel.®? 


[§ 223] (ce) 


troversies 
Bowler, 9 Bush 468. 
S. C@i—Chafee vi: Aiken, 57 §S: CG: 
507, 35 SH 800. 
[a] Thus (1) the mere nonmen- 


tion of a claim for a partial breach 
of a contract at the time of set- 
tlement between the parties to the 
contract will not estop the party 
from setting up such claim. Winans 
v. Sierra Lumber Co., 66 Cal. 61, 4 
P 952. (2) So a mere failure to re- 
pudiate a void and unauthorized act 
of an agent will not raise an estop- 


pel. Eldred v. Peterson, 80 Iowa 
264, 45 NW. 755. 
79. Leslie v. Harrison Nat. Bank, 


97 Kan. 22, 154 P 209; Green vy. Yar- 
nall, 6 Mo. 326;- Pegues v. Haden, 
76 Tex. 94, 13 SW 171. 

80. Deadwood v. Hursh, 30 S. D. 
450, 138 NW 1122 (where abutting 
property owners maintained an ob- 
struction in a street for more than 
twenty years, and it appeared from 
their muniments of title that they 
could determine the limits of their 
land, the failure of the city to ob- 
ject to that occupancy will not raise 
an estoppel, defendants having no- 
tice of the illegality of their occu- 
pancy of the street, and that it was 
merely permissive). See also Plazu- 
ela Sugar Co. v. Pastoriza, 245 Fed. 
115 (although plaintiffs gave de- 
fendant an oral license to construct 
a railroad on their lands, and al- 
lowed the construction without ob- 
jection, making no objection to the 
operation of such road until after it 
had been continued for over five 
years, plaintiffs’ acquiescence did not, 
the railroad not being used as a 
common carrier, but solely for de- 
fendant’s benefit, ripen into an equit- 
able estoppel, precluding plaintiffs 
from thereafter requiring the remov- 
al of the road). 

81. Ocmulgee River Lumber Co. 
v. Ocmulgee Valley R. Co., 251 Fed. 
161, 163; The Isaac Newton, 13 F. 
Cas. No. 7,089, Abb. Adm. 11; Rosen- 
field v. Fortier, 94 Mich. 29, 34, 53 
NW 930, 54 NW 640; Terhune vy. 
Matawan M. EK. Church, 87 N. J. Ea. 
195, 100 A 342; Martin v. Angell, 7 
Barb.,.(Na Yor 40%: 

“Acquieseence imports active con- 
sent, and is not to be inferred from 
acts which are doubtful or ambigu- 
ous. A fortiori will it not be in- 
ferred from the _ written protest 
against such use—from an unbroken 
refusal of compliance?’ Ocmulgee 
River Lumber Co. v. Ocmulgee Val- 
ley R. Co., supra. 

[a] Where the owner of property 
has placed it in the hands of another 
to be repaired, his acceptance of the 
return of the property will not estop 
him from showing that such repairs 
were not made in accordance with 
the contract. The Isaac Newton, 13 
F. Cas. No. 7,089. 


82. Ark.—Weed v. Dyer, 53 Ark. 
155,113 SW 692. 
Ky.—Sale v. Crutchfield, 8 Bush 


636. 

Mont.—Deer Lodge Bank v. Hope 
Min. Co., 3 Mont. 146, 35 AmR 458, 

N. Y.—Studer v. Bleistein, 48 Hun 
5.77," LONY'S 190M Latics dS Ne ey. Wore} 
22 NE 2438, 5 LRA 702]; Gale v. 
Syracuse, 35 Misc. 465, 71 NYS 986. 

Tex.—Ross v. Jackson, (Civ. A.) 
165 SW 5138; Paschall v. Pioneer Sav., 
ete, Cound a Mexs Cive Ab SO2a a7 
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or where the facts fail to show acquiescence clearly 
and unambiguously.** 
pel be extended beyond the natural and reasonable 
import of the acts or conduct relied on to create the 


In no event can the estop- 


A stranger to the transaction is not entitled to 
avail himself of acquiescence or ratification.** 


Applications of Rule. Among the 


variety of circumstances ** in which the rules just 
stated 8° have been invoked and applied are con- 
arising: out of contracts generally;%* 


SW 98. ¥ 
{a] Thus acquiescence and uniting 
in a conveyance by one having a 
contingent interest in the land will 
not estop him from asserting his 
claim against another who bought, 
without his encouragement, other 


in which he had a like in- 


terest Sale v. Crutchfield, 8 Bush 
(Ky.) 636. 
[b Ratification of one unauthor- 


ized act will not estop the party from 
denying another authority to do a 
similar act for a different purpose. 
Deer Lodge Bank v. Hope Min. Co., 
3 Mont. 146, 35 AmR 458. 


83. Crutchfield v. Hudson, 23 Ala. 
393; Canale v. Copello, 137 Cal. 22, 
69 P 698;,Letcher v. Morrison, 27 
Ill. 209. See also supra § 188. 

84. See cases Supra §§ 221, 222. 

85. See supra §§ 221, 222. 

86. U.S.—Tennille v. Howden, 177 
Fed. 631, 101 CCA 257; Davis, etce., 
Mfg. Co. v. Dix, 64 Fed. 406. 

Ala.—McGar v. Williams, 26 Ala. 


469, 62 AmD 739; 
198 Ala. 252. 

Ill.—EHau Claire Canning Co. v. 
Western Brokerage Co., 115 Ill. A. 
71. [aff 213, Ill. 561, 73° NE 430]. 

Iowa.—Richmond v. Dubuque, ete., 
R. Co., 33 Iowa 422. 

Ky.—Pittsburgh Filter Mfg. Co. v. 
Smith, 176 Ky. 554, 196 SW 150. 


Gilmer v. Ware, 


Ay can pana ns: v. Gelston, 35 Md. 
¥ Mass.—Congress ConstriiCo: Pcs 
Worcester Brewing Co., 182 Mass. 


355, 65 NE 792. 

Minn.—Munsh v. Stetler, 109 Minn. 
403, 124 NW 14, 134 AmSR 785, 
25 LRANS 727. 

N. J.—Jones v. Davis, 48 N. J. Eq. 
493, 21 A 1035. 

N. Y.—Studer v. Bleistein, 115 N. 
Y. 316, 22 NE 243 [aff 48 Hun 577, 
1 NYS 190]; Williams v. Whittell, 
69 App. Div. 340, 74 NYS 820; Bron- 
son v. Wiman, 10 Barb. 406; Jenks v. 
Robertson, 2 Thomps. & C. 255 [aff 
58 N. Y..621]; Oregon Impr. Co. v. 
Roach, 57 N. Y. Super. 228, 6 NYS 
502 [aff 117 N. Y. 527, 23 NE 168]. 

Pa.—Schaeffer v. Coldren, 237 Pa. 
77, 85 A 98, AnnCasi914B 175. 

Philippine.—Naval v. Benavides, 8 
Philippine 250. 

Tex.—Masterson v. Heitman, 33 
Tex. Civ. A. 464, 77 SW 983; Couch 
v. Parker, 1 'Tex:A. Civ. -Cas.'§ 486: 

W. Va.—lIce v. Maxwell, 61 W. Wa. 
9, 55 SE 899; Dodson v. Hays, 29 W. 
Va.: 577, 2 SE: 415. 

Wis.—Moller v. J. L. Gates Land 
Co., 119 Wis. 548, 97 NW 174. 

[a] Facts constituting estoppel.— 
(1) Under a contract for the con- 
struction of a dwelling, if the owner 
accepts the completed house with- 
out objection, he is estopped from 
setting up that the materia! used in 
the construction of such house was 
not in accordance with the plans and 
specification. Naval v. Benavides, 8 
Philippine 250. (2) One party to a 
contract may not, after agreeing to 
a modification of terms of payment, 
refuse to accept the terms agreed 
upon and defeat the right to exer- 
cise an option. Schaeffer v. Coldren, 
237 Pa. 77, 85 A 98, AnnCas1914B 175. 
(3) Where an oral contract for one 
year provided for its renewal for 
two further years at the option o% 
the parties, and after its expiration 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sales;*? bills and notes;** bonds;%? leases; ac- | trustee of the income from one trust fund to pre- 


counts and settlements;°! partition of property ;°? 
the removal of earth from a street acquiesced in by 
an abutting lot owner;** the unauthorized use by a 


one party permitted the other to 


‘treat it as if valid and subsisting, 


he was estopped from denying the 
rights of the other party under it. 
meee v. Parker, 1 Tex. A. Civ. Cas. 

[b] Implied contract.—Where one 
labors for another, and renders him 
services in his business from which 
the owner receives a benefit, and the 
one who receives the services stands 
by and sees what is being done with- 
out making objection, he is estopped 
to deny that the services were 
rendered at his request. Guild v. 
Guild, 15 Pick. (Mass.) 129; Blossom 
v. Cannon, 14 Mass. 177; Ice v. Max- 
well, 61 W. Va. 9, 55 SE 899. 

[c] Scope and extent of estoppel. 
—Where one contracted with a hus- 
band and wife to erect a house on 
their homestead for a stated sum, 
and afterward agreed with the hus- 
band that some of the money should 
be diverted to other uses, the wife, 
by acquiescing in such diversion, is 
not estopped to require construction 
of the house according to the con- 
tract. Paschall v. Pioneer Sav., etc., 
Cone) Tex) iCiviAs2102 1 40S Wi 598. 

[d] Verbal notification of con- 
tract.—Where a filter manufacturing 
company verbally by its engineer or- 
dered its subcontractor for excava- 
tion to do extra work, the work being 
commenced under the engineer’s su- 
pervision, and later approved by the 
filter manufacturing company’s man- 
ager, by whose order it was com- 
pleted, the filter company cannot 
complain of the subcontractor for 
having made the excavation in the 
absence of a written order, contrary 
to a stipulation of the contract, the 
doctrines both of waiver and estop- 
pel applying against it. Pittsburgh 
Filter Mfg. Co. v. Smith, 176 Ky. 
554, 196 SW 150. 

87. Smith v. Gowan, 18 Oh. Cir. 
CimeNe on 994 
Cye 90]. 

88. Fla.—Robinson v. Barnett, 19 
Fla. 670, 45 AmR 24. 

Mo.—Bremen Sav. Bank y. Branch- 
Crookes Saw Co., 104 Mo. 425, 16 
SW 209. 

S. C.—Sanders v. Bagwell, 37 S. 
Oy 455-15 (SH 714, v6 “SE 7702 

Eng.—Barber v. Gingell, 3 Esp. 60. 

Can.—Manitoba Mortg. Co. v. Bank 
of Montreal, 17 Can. S. C. 692. 

Ont.—Nickle v. Kingston, etc. R. 
Co., 12 Ont. L. 349, 8 OntWR 158, 6 
OntWR 51. 

See also Bills and Sales § 1007. 

89. Fidelity Trust..Co. v. D. T. 
McKeithan Lumber Co., 212 Fed. 229 
{aff 223 Fed. 773, 139 CCA 353]. See 
Sheffield v. Hurst, 104 SW 350, 31 
KyL 890 (an obligee, in a title bond, 
who by indorsement thereon assigns 


See also Sales [385 


it, and who stands by and acquiesces 


in the delivery thereof to the as- 
signee, ratifies a delivery made with- 
out his authority). 

90. Richard v. Shea, (Conn.) 106 
A 759. See also Landlord and Ten- 
ant [24 Cyc 892, 910, 958, 970, 1161]. 

[a] A lessor who consents to the 
assignment of a lease is estopped, as 
against the assignee, from alleging 
that the covenants of the lease had 
not previously been entirely and sat- 
isfactorily fulfilled by the original 


lessee. Townsend v. Scholey, 42 N. 
Syn AL 

91. U. S.—Philadelphia, etc. R. 
Core Ur S.) LOsmUn (S703! 26 “L. sed: 
454: U. S. v. Kuhn, 26 EF. Cas. No. 


15,545, 4 Cranch C. C. 401. 
Ark.—Mayo v. Arkansas Valley 

Trust Co., 132 Ark. 64, 200 SW_505. 
Conn.—Winton v. Hart, 39 Conn. 


Ga.—Carr v. Neal Loan, etc., Co,, 
99 Ga. 322, 25 SE 655. 

Mich.—Taylor v. Butters, etc., Salt, 
ete., Co., 103 Mich. 1, 61 NW 5; Dous- 


man vy. Peters, 85 Mich. 488, 48 NW | 


697. 

Mo.—Combs vy. Sullivan County, 
105 Mo. 230, 16 SW 916. 

Pa.—Scott v. Strawn, 85 Pa. 471; In 
re Bacon, 1 Phila. 430. 

Va.—American Manganese Co. v. 
Virginia Manganese Co,, 91 Va. 272, 
21_SE 466. 

Wis.—Grunert v. Speich, 114 Wis. 
355, 89 NW 496. 

See also Accounts and Account- 

; Compromise and Settle- 


92. Conn.—Seymour vy. 
22 Conn. 272. 

Ill.—Best v. Jenks, 123 Ill. 447, 15 
Dae 173; Gilmore v. Gilmore, 109 Ill. 


Seymour, 


Iowa.—Schleuter v. Reinking, 173 


NW 18; McGregor v. Reynolds, 19 
Iowa 228 4 

Kan.—Crimmins vy. Morrisey, 36 
iam, 24723: Paes 482 


Ky.—Smith v. Payne, 2 Bush 583. 
Mass.—White v. Clapp, 8 Metc. 365. 
Mich.—Mitchell v. Mitchell, 68 
Mich. 106, 35 NW _ 844. 

Pa.—Snavely v. Musselman, 3 Lance. 
Bar. March 23, 1872. 

Ss. C.—Smith v. Winn, 27 S..C. 591, 
4 SE 240. ; 

Tex.—Stafford v. Harris, 82 Tex. 
178, 17 SW 530; Galbraith v. How- 
ard, 11 Tex. Civ. A. 230, 32 SW 803; 
Lemonds v. Stratton, 5 Tex. Civ. A. 
408, 24 SW 370. 

Vt.—Bowen v. King, 34 Vt. 156: 

{a] Thus (1) division of personal 
property among distributees, long ac- 
quiesced in and ratified by open and 
notorious acts of ownership, will be 
binding upon such distributees and 
those claiming under them. Smith 
v. Payne, 2 Bush (Ky.) 583. (2) An 
heir who acquiesces in a family ar- 
rangement concerning the disposition 
of the estate may preclude himself 
from afterward denying the binding 
force of the arrangement. Gilmore 
v. Gilmore, 109 I1l. 277. 

[b] Noncompliance with agree- 
ment.—Acquiescence in the division 
of an estate under an agreement of 
indemnity against a certain liability 
will not estop a party from contest- 
ing the rights of the other heirs un- 
der the division upon their failure 
to comply with the agreement. Sey- 
mour vy. Seymour, 22 Conn. 272. . 

[c] Effect of mistake.—Acqui- 
escence in a partial division under 
an agreement based on a mistake of 
law will not estop a party from re- 
fusing to divide the remainder of the 
property according to the agreement. 
Pegues v. Haden, 76 Tex. 94, 13 SW 
171. See also supra § 222. F 

93. Wheat v. Van Tine, 149 Mich. 
314, 112 NW 9338. 1 

94. Draper v. Brown, 153 Mich. 
120, 117 NW 213. : 

95. Alaska.—Miocene Ditch Co. v. 
Campion Min., etc., Co. 3 Alaska 
572. 

Cal.—Churchill v. Baumann, 95 Cal. 
541,30 P 770. 

Colo.—Farmers Pawnee Canal Co. 
v. Pawnee Water Storage Co., 47 Colo. 
239, 107 P 286. 

Ga.—Southern Marble Co. v. Dar- 
nell, 94 Ga. 231, 21 SE 581. 

Mont.—Fabian v. Collins, 3 Mont. 
215. 

N. J.—Useful Manufacturers’ Soc. 
vy. Lehigh Valley R. Co., 32 N. 
Eq. 329. 

Pa.—Swartz v. Swartz, 4 Pa. 353, 
45 AmD 697. 

Tex.—Risien v. Brown, 73 Tex. 135, 


10 SW 661. 
Utah:—Lehi Irr. Co. v.. Moyle, | 4 
Wits e20, 29 iealse zt: 


Wis.—West v. Fox River Paper Co., 
82 Wis. 647, 52 NW 803; Cobb v. 
Smith, 16 Wis. 661. ; 

{a] Facts constituting estoppel. 
(1) Where the owners of an wriga- 


serve another trust fund;°* the use and appropria- 
tion of water rights;°° participation in elections and 
proceedings subsequent thereto;°* the vacation of 


tion ditch constructed on _ public 
lands allow subsequent settlers to 
take up lands that canjonly be irri- 
gated from such ditch, and to work 
on and increase the capacity of the 
ditch, they are estopped to deny the 
right of the subsequent settlers to 
use the ditch. Lehi Jrr. Co. v. Moyle, 
4 Utah 327, 9 P 867. (2) In an ac- 
tion for the diversion of water by 
the building and maintenance of a 
dam by defendants, where it appears 
that plaintiff assisted in maintaining 
the dam and diverting the water, he 
cannot recover. Churchill v. Bau- 
Manns. 95, Cals PAL mcs 0 0 Pin tse soe 
Where the owner of a mine and mill 
Site, without objection, allowed a 
ditch to be constructed which divertS 
the water of a stream at a point 
above his premises, he cannot re- 
strain the use of such ditch. South- 
ern Marble Co. vy. Darnell, 94 Ga. 
231,.21 SE 581. 

[b] Acquiescence in the use of a 
stream as a sewer will not estop the 
abutting owners from objecting to 
the construction of other sewers 
emptying therein by which the pol- 
lution of the water would be in- 
creased. Gale v. Syracuse, 35 Misc. 
465, 71 NYS 986. 

{c] Permitting incurrence of ex- 
pense.—Where a person claiming un- 
der a conveyance of water rights for 
the purposes of a gristmill and a 
cotton or woolen factory uses water 
for other purposes, one claiming un- 
der the grantor is not estopped from 
Suing therefor by knowingly per- 
mitting defendant to incur expense in 
preparing for such use without mak- 
ing known his rights in the water. 
Clement, v. Gould, 61. Vt. 573; 18 
A 453. 

[ad] Simple acquiescence alone of 
a party for several years in the over- 
flow of his land or his failure to no- 
tify defendant of his injury will not 
estop him to recover damages there- 
for. Knight v. Albermarle, etc., R. 
Co., 111 Ni, ‘€.230; 15) SH 929. 

[e] The failure of one proprietor 
to object to the use of water by an- 
other when there is an abundant 
supply will not estop him from ob- 
jecting to such use at a time when 
the supply is insufficient for the use 
of both. Anaheim Water Co. vy. 
Semi-Tropic Water Co., 64 Cal. 185, 
30 P. 623. 

[f] Necessity for knowledge of 
facts.—(1) Where, under a contract, 
plaintiff was required: to complete 
certain work within a specified time 
or forfeit water rights granted it by 
defendant, that some of defendant’s 
directors, knowing that plaintiff was 
at work, neither objected nor stated 
that the forfeiture would be insisted 
on if the work was not completed 
in time did not create an estoppel, 
there being no evidence that the di- 
rectors knew that plaintiff could not 
observe the time limit. Farmers 
Pawnee Canal Co. v. Pawnee Water 
Storage Co., 47 Colo. 239, 107 P 286. 
(2) That plaintiff knew that defend- 
ant was doing certain work with a 
view to acquiring an interest in the 
waters of a stream from which plain- 
tiff filled his reservoir, would not 
estop plaintiff from objecting to de- 
fendant’s subsequent trespasses upon 
his reservoir, where he did not know 
that the work done by defendant was 
under a senior claim to the water 
rights in the stream adverse to him- 
self. Koch v. Story, 47 Colo. 335, 
LOT Ps L093: 

96. Peo. v. Crowley, 250 Ill. 282, 
95 NE 192; Thatcher v. People, 98 
Ill. 632; Chicago, etc., R. Co. v. Coy- 
er, 79 Ill. 373; Peo. v. Waite, 70 Il. 
25; Burdick v. Sons, ete., of Protec- 
tion, 75 Nebr. 460, 106 NW 466; Reg. 
VitParker, 2°, (\C> Cari il.. But. cone 
pare Tate v. Erlanger Dist. No, 32, 


ly 
1220 [21C.J.] 
streets;°7 the delivery 


escrew;°> and the employment of infants.°? 
case of forged signatures, and i in the case of the ac- 
quiescence of stockholders’ and creditors in cor- 
porate acts,? the rule has also been applied. 


of an instrument held in 


ESTOPPEL 


In the 


[§ 224] (2) In Judicial Proceedings*—(a) In 
General. Where a party with knowledge of the 
49 SW 337, 20 KyL 1370 (holding | Stock Yards Nat. Bank v. Smith, 60 
that the fact that one has partici-| Tex. Civ. A. 503, 128 SW 454. 


pated in an election to vote a tax 
does not estop him from question- 
ing its validity). 

[a] A person is not estopped from 
moving to quash a by-law (1) of a 
municipal corporation by having 
voted at an election held thereun- 
der, he having in no way partici- 
pated in the passage of such by-law. 
Fenton v. Simcoe County, 10 Ont. 127. 
(2) So a person who has_ voted 
against the passage of a by-law is 
not estopped to question its validity. 
Re Armstrong, 17 Cnt. 766 

97. Blackwell, etc., R: Co. v. Gist, 
18 Okl. 516, 90 P 889 (where a city 
council has vacated a street, and a 
railroad company has entered there- 
on and constructed its railroad upon 
it, and the owner of the adjacent 
lots takes no steps to prevent vaca- 
tion, both parties are estopped from 
questioning the validity of the ordi- 
nance). See also Municipal Corpo- 
rations [28 Cyc 881, 1086]. 


98. Racine Seeder Co. v. Joliet 
Wire-Check Rower Co., 27 Fed. 367; 
Haven v. Kramer, 41 Iowa 382. See 


also Escrows § 32. 
99. Smith v. Smith, 30 Conn. 111; 
Boulton v. Black, 68 Ind. 269 (both 


holding that where a parent or guard- | 


ian, knowing that his child or ward 
has been employed under an agree- 
ment that his wages are to be paid 
to him, makes no objection and gives 
no notice to the employer that he 
will claim the wages but allows the 
agreement to be executed, he is 
estopped from demanding the wages 
of the employer). 

1. U. S.—Western Union Tel. Co. 
v. Davenport, 97 U. S. 369, 24 L. ed. 
1047. 

Ind.—Kuriger vy. Joest, 22 Ind. A. 
633, 52 NE 764, 54 NE 414. 

Ky.—Garroth vy. Ratliff, 6 KyL 72. 

La.—De Feriet v. Bank of Amer- 
ica, 23 La. Ann. 310, 8 AmR 597. 

Me.— Lovejoy v. Richardson, 68 Me. 
386. 

Mass.—O’Neil _ v. 150 
Mass. 572, 23 NE 

5 a ee: 
tee, etc., Co., 
879, 41 LRANS 740. 

Pa.—West Philadelphia Bank v. 
Green, 3 Pennyp. 456 


Webster, 


235. 


R. I—Goodell v. Bates, pe Soni 8d 
65. 

Tex.—Stock Yards Nat. Bank v. 
Smith, 60 Tex. Civ. A. 503, 128 SW 
454. 


ea Vv.’ Drake, 17 Ur ‘¢€: Q. 
Beats 

See also Bills and Notes § 1030. 

[a] Facts showing estoppel.—A 
purported mortgagor is estopped 
from asserting that a mortgage was 
forged by voluntarily paying interest 
thereof with knowledge of the for- 


gery. Rothschild v. Title Guaran- 
tee, ete., Co., 204 N. Y. 458, 97 NE 
879, 41 LRANS 740. 

{b] Authority indicated.—There 


must be some act or declaration in- 
dicating an authorization of the use 
of his name, by which the adverse 
party is misled, or a subsequent ap- 
proval by the acceptance of benefits 
received with knowledge of the 
facts. Western Union Tel. Co. v. 
Davenport, 97 U. S. 369, 24 L. ed. 


1047. 
{c] Unless another has been in- 


duced to act to his injury, a person 


will not be estopped to deny a pre- 
vious admission of the genuineness 
of a forged signature. Garrott v. 
Ratliff, 6 KyL 72. To same effect 


Rothschild v. "Title Guaran- | 
204 _N. Y¥. 458, 97 NE] 


[ad] An assent to an extension of 
time for the payment of a note on 
the part of one whose name ap- 
pears thereon as an indorser is not 
such a ratification of the signature 
as will estop him from  subsequent- 
| ly setting up as a defense that the 

indorsement is a forgery. Thorn vy. 
Bell, Lalor (N. Y.) 430. 

[e] Acknowledgment obtained by 
fraud.—Where without fault of the 
mortgagee the mortgagor induces the 
officer taking the acknowledgment of 
a forged discharge to believe that an 
acknowledgment of a verbal exten- 
sion of another mortgage was an ac- 
knowledgment of the discharge, the 
mortgagee is not estopped to deny 
the signature. O’Neil v. Webster, 
150 Mass. 572, 23 NE 235. 

2. Iil—Whalen v. Stephens, 193 
Til 121, 61° NW -921 oat $24 Ti Ae 
235]; Crane Bros. Mfg. Co. v. Ad- 
ams, 142 Ill. 125, 30 NE 1030 [aff 37 
Ill. A. 94]; McDowell v. Chicago Steel 
Works, 124 Ill. 491, 16 NE 854. ~* 

Iowa.—State Bank Bldg. Co. v. 
Pierce, 92 fowa 668, 61 NW 426. 

La.—Schleider v. Dielman, 44 La. 
Ann. 462, 10 S 934; Hope v. Board 
of Liquidation, 43 La. Ann. 738, 9 $ 


7a4: 
Mass.—Soghomonian y. Garabedi- 
121 NE 401. 
51 


an, 231 Mass. 445, 
N. J.—Keasbey vy. Wilkinson, 
N. J. ° Eq. 29, 27 A 642; Etkins’ y. 
pea etc.,” R.. "Ce; 36° N. Js Ea: 
Attrill, 106 N. Y, 


N. Y.—Raht v. 
423, 13 NE 282, 60 AmR 456; Kent 
Costs NY. 


v. ‘Quicksilver ‘Min. 
18 °Pax 370. 


| 159. 
Wilson, 8 
| Baxt. 108. 


Pa.—Watt’s App., 
Tenn.—Deaderick  v. 
Utah.—Pyper v. Salt Lake Amuse- 

ment Assoc., 20 Utah 9, 57 P 533 


Vt.— Davenport v. Crowell, 79° Vt. 
419, 65 A 557. 
| Wis. —Reed v. Leups, 38 Wis. 352. 
Eng.—Barrow Mut. Ship Ins. Co. 
v. Ashburner, 5 Aspin. 527. 


| Ont.—Petrie v. Guelph Lumber Co., 
2 Ont. 218 [aff 11 Ont. A. 336 (aft 
11 Can. S. C. 450)]; London Gas Co. 
v. Campbell, 14 U. C. Q. B. 143. 

3. Estoppel to object to jurisdic- 
tion see Courts § 105. 

See an and consents see infra 


4 U. S—Chicago State Bank v. 
Idaho-Oregon Light, ete., Co., 219 
Fed. 594; Three States Lumber Co. 
| v. Blanks, 133 Fed. 479, 66 CCA 353, 
69 LRA 283; Mootry v. Grayson, 104 
Fed. 613, 44 CCA 83; Stow v. U. 
S., 0 "Cer “S62. 

Ala.—Harrison yv. Pool, 16 Ala. 167. 

Ark.—Adams vy. Woods, 128 Ark. 
441, 194 SW 849. 

Colo. —Consolidated Home-Supply, 
ete., Co. v. New Loveland, ete., Irr., 
ete:, €o., ‘27° Colo} 524, 62 -P364. 
11 Gon Bronson v. Taylor, 33 Conn. 

Ga.—Crumley v. Laurens Banking 
Co., 141 Ga. 603, 81 SE 871; Walden 
Vv. Walden, 128 Ga. 126, 57 SE 323; 
Carr vy. Neal Loan, etc.;~Co., 99 Ga. 


322, 25 SE 655. 

Ill.—Conzet v. Hibben, 272 Ill. 508, 
112 NE 305; Kennedy v. Afdal, 229 
Till. 295, 82 NE. 291; Humphreys Vv. 
Allen, 101 Ill. 490; Karcher v. Karch- 
er, 204 Til. A. 210; Moore v. Clark, 

Harney v. Wilson, 


204TH AY 1915 
}198 Ill. A. 477; Black v. Thomson, 
144 Iowa 


}120 Ill. A. 424. 
Iowa.—Criley v. 
1685, 123 NW 348. 


Cassel, 


facts assents to or participates in judicial pro- 
ceedings without objection, he is ordinarily bound 
by such proceedings as against one who has been 
misled to his injury by his conduct,* especially 
where the party against whom the estoppel is 
claimed has accepted benefits or enjoyed rights 
under the judgment or decree or order rendered 


Kan.—Steinborn y. Steinborn, 99 
Kan. 359, 161 P 646; Bledsoe v. Sea- 
man, 77 Kan. 679, 685, 95 P 576 [cit 
Cyc]; Fraser v. Seeley, 71 Kan. 169, 


79 P 1081; Carr v. Farrell, 62 Kan. 
565, 64 P 22; Ogden -.v. Stokes, 25 
Kan. 517. 


Ky.—Roberts v. Cardwell, 154 Ky. 
483, 157 SW 711, AnnCasi1915C 515; 
Loeb v. Struck, 42 SW 401, 19 KyL 


935; Rodman y. Moody, 14 KyL 202. 
La.—Ledoux v. Lavedan, 52 La. 
Ann. 311, 27 S 196; Campbell v. 


Woolfolk, 37 La. Ann. 320; Pipes v. 
Norsworthy, 25 La. Ann. 557. 
Me.—Thurston vy. Doane, 47 Me. 
79. 
Md.—Neal v. Hopkins, 87 Md. 19, 
39 A 322; Farmers’ Bank v. Thomas, 
37 Md. 246; Boulden v. Lanahan, 29 


Md. 200. 
Mass.—Green v. Richmond, 155 
Mass. 188, 29 NE 770; Hampshire 


County v. Franklin County, 16 Mass. 
76. 

Mich.—Ladies of Modern Macca- 
bees v. Daley, 173 Mich: 577, 139 
NW 274; In re Ward, 152 Mich: 218, 
116 NW © 23. 

Miss.—Thompson vy. McGill, Freem. 
401. 

Mo.—State v. Lincoln County Cons. 
School Dist. No. 1, 209 SW 938; State 
v. Muench, 230 Mo. 236, 253, 130 SW- 
282 [quot, Cyc]; MeCune v. Good-— 
willie, 204 Mo. 306, 102 SW _ 997; 
Cochran v. Thomas, 131 Mo. 258, 33 
SW 6; Hereford v. State Nat. Bank, 
53 Mo. 330; Reavis v. Reavis, 135 
Mo. A. 199, 115 SW 1063. 

v v. Ware, 102 
216, 166 NW 611; Arlington 
Mill, © etc.,. Co.- v.. Yates, 57 -Nebr. 


286, T7 NW 67T. 

N. J.—Matter of Grattan, 78 Ne J- 
Eq. 225, 78 A 813. 

N. Y.—-Phelps v. Borland, 103 Ney: 


Nebr. 


406, 9 NE 307, 57 AmR 755; Mills 
v. Hoffman, 92- No Yic 2283; Parsons 
v. Tower, 83 Hun 599; Matter of 


Robinson, 53 Misc. 205, 104 NYS 599; 
Lacey v. Lacey, 38 Misc. 196, 77 NYS 
235; Matter of Mount, 27 Misc. 411, 
59 NYS 176; Saratoga Springs First 
Nat. Bank v. Rock City Falls Paper 
Co., 22 Misc. 599, 50 NYS 746;, Peo. 
v. Raquette Falls Land Co., 17¢ NYS 
35; Judson v. Gray, 17 HowPr 289 
[aff 17 IfuwPr 296). 

aS C.—Church vy. Vaughn, 99 SHE 
£9. 

Oh.—Beall v. Price, ae Oh. 368, 42 
AmD 204. 

Pa.—Kreamer v. Riemiast 200 Pa. 
414, 50 A 233; National Gas Co.’s. 
App., i Pennyp. 100. 

Philippine.—Broce v. Broce, 4 Phil-- 
ippine 611. 

S. C—Carrigan: v. .Drake, 36 S. 
C. 354, 15 SE 339; Pas ve Spartans, 

12 


burg, ete. R. Co., 

Ss. D—In re McClellan, 20 SseaD. 
498, 107 NW 681, 21 S. D. 209, 111 
NW 540; State v. Pierre, 15 S. D. 


559, 90 NW 1047. 

Tenn.—Pyott Land, ete, Co. v. 
Tarwater, 126 Tenn. 601, 150 SW 
539; Richardson v. Marshali County, 
100 Tenn. 346, 45 SW 440; Watter- 
son y. Lyons, 9 Lea 566; Broyles 
v. Nowlin, 3 Baxt. 191; Latimer v. 
Rogers, 3 Head 692. 

Tex.—Hunt v. Wright, (Civ. A.) 
139 SW 1007. 

Vt.—Rutland v. Pierpoint, 61 Vt. 
306, 17 A 714. 

Va.—kKavanaugh v. Shacklett, 111 
Va. 423, 69 SE 335; Williams v. Rey- 
nolds, 27 SE 600; Marrow vy. Brink- 
ley, 85 Va. 55, 6 SE 605. 

Wash.—Alaska Banking, ete., Co. 
Vv. Noyes, 64 Wash. 672, 117 P 1925. 


For later c- -ses, developments and changes in the law see cumulative Annotations, same title, page and note number? 
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§§ 224-295] 


therein.5 


‘to create an estoppel.§ 


tion !° to his prejudice. 


Daly v. Everett Pulp, ete. Co. 31 
Wash. (252, 71 PB. 1014: ) California 
Bank v. Puget Sound Loan, eté., Co., 
20: Wash. 636, 56 P 395. 

Eng.—Tyerman y. Smith, 6 E. & B. 
719, 88 ECL 719, 119 Reprint 2038; 
Andrews v. Elliott, 6 KE. & B. 338, 
88 ECL 338, 119 Reprint 891. 

Man.—Miller v. Sutton, 
269. 

Ont.—Pidgeon v. Martin, 25 U. C. 
C. P. 233; Wilson v. Port Hope Mu- 
nierpal Council,” 10).U...C. Q) B. 405. 
_ [a] _ A life tenant (1) who has ap- 
peared in an action brought by the 
remainderman to sell the property 
for a better investment, and filed 
an agreement to the sale, is estopped 
thereby to set up any claim to the 
property after such sale. Neal v. 
Hopkins 8.) Mad. 19,5. 39) A’ 3222) .(2) 
Where a life tenant expressly relin- 
quishes her life estate and procures 
a division of the land among re- 
maindermen, who take and hold pos- 
session for a number of years and 
erect valuable improvements, the life 
tenant will be estopped to assert her 
right to a life estate as against them. 
Crumley v. Laurens Banking Co., 141 
Gaels a oles See Cle (3) Where a 
widow having a life estate in certain 
property freely assented to a judi- 
cial sale thereof, without fraud or 
misrepresentation, whereupon a de- 
cree was obtained ordering a sale 
of the premises, including the wid- 
ow’s life estate, she was estopped 
from thereafter recalling her assent 
to a sale including her interest. Ken- 
nedy v. Afdal, 229 Ill. 295, 82 NE 
291. ‘ 

{b] Where a receiver of an in- 
solvent banking corporation has been 
duly appointed, and a creditor has 
filed his claim with such receiver, 
and indicated a willingness to sub- 
mit all matters connected with his 
claim to the court, he is precluded 
from taking any steps which will 
interfere with the power of the 
court to adjudicate such claim. Peo. 
v. La Salle St. Trust, etc. Bank, 
195 Ill. A. 336. 

[c] Where transferees of a judg- 
ment which was a lien on certain 
land appeared as counsel for the 
judgment creditor and signed a peti- 
tion for the enforcement of the judg- 
ment, alleging plaintiff’s ownership 
thereof, they were thereby estopped 
from: disputing the judgment cred- 
itor’s ownership of the judgment, so 
that, in case of a satisfaction either 


‘by. payment or subjection of the land, 


no controversy could arise between 
the judgment debtor or his grantee 
and the assignees of the judgment. 
Pipes v. Norsworthy, 25 La. Ann. 557. 

[d] Where one not under a dis- 
ability joins in the application for 
an order authorizing a mortgage on 
trust property in which she is in- 
terested and acquires in the making 
of such a mortgage she is estopped 
to deny that her interest is liable for 
the debt intended to be secured. Cor- 
rigan v. Drake, 36 S. C. 354, 15 SE 
339. 

5. U.S.—Three States Lumber Co. 
v. Blanks, 133 Fed. 479, 66 CCA 353, 
69 LRA 283. 

Colo.—Consolidated Home Supply 
Ditch, ete., Co. v. New Loveland, etc., 
Irr. Co.; 27 Colo.- 521, ‘62 P 364. 

Tll—Sammis v. Poole, 89 Til. A. 
118 [aff 188 Ill. 396, 58 NE 934]. 

Ind.—Leary v.: Shaffer, 79 Ind. 567. 

Minn.—Deering Harvester Co. v 


“Donovan, 82 Minn. 162, 84 NW 745, 83 


AmSR 417. 


However, the general rule applies only 
to those under some duty to act,® and who act with 
knowledge of their rights? and of the facts claimed 
And it is also essential 
that the party claiming the estoppel be misled by 
the conduct of the party against whom the doctrine 
is invoked, and in consequence changed his posi- 
And failure to make a 
defense in a proceeding in which it is not available 


20 Man, | 


ESTOPPEL 


[§ 225] (b) 


Miss.—Keel v. Jones, 93 Miss. 244, 
47_S 385. 

Mo.—McCune vy. Goodwillie, 204 
Mo. 306, 102 SW 997; Sage v. Fin- 
hey, 5156 Mo. <A. °30,\ 135. -Siw.. 996. 
yee Y.—Mills vy. Hoffman, 92 N. Y. 

Tenn.—Pyott Land, ete., Co. v. Tar- 
water, 126 Tenn. 601, 150 SW 539. 

Tex.—Hunt v. Wright, 
139 SW 1007; Moor ’v. Moor, (Civ. 
A.) 638 SW 347; McCarty v. Merry, 
(Civ. A.) 59 SW 304. 

Acceptance of benefits see supra 
§§ 207-220. 

6. Glasser v. Meyrovitz, 119 Ala. 
152, 24 S 514 (a creditor is not es- 
topped to allege that levies under at- 
tachments by other creditors were 
fraudulent, although he did not take 
action to prevent, prosecution of the 
attachment suits to judgment, sale 
of the property, and distribution of 
the proceeds). 

7. Austin v. Jones, (Ala.) 41 S 
408; Duncan v. Liddle, 123 Ark. 35, 
184 SW 413; Hurd vy. Cushing, 7 Pick. 
(Mass.) 169; Kenny v. McKenzie, 23 
S. D. 111, 120 NW 781, 49 LRANS 775. 

[a] Thus the fact that mortgagors 
having no notice of a defect in the 
assignment of the mortgage acqui- 
esced in a foreclosure under a belief 
that it was valid, and after sale de- 
livered up possession, did not estop 
them on ascertaining the truth from 
asserting their rights, even though 
the purchaser at the foreciosure sale 
paid full value for the premises, and 
had no knowledge of the mortgagor’s 
claim. Kenny v. McKenzie, 23 S. 
111, 120 NW 781, 49 LRANS 775. 

8. In re Kimmel, 226 Pa. 47, 75 
A 23. 

9. Powell v. Powell, 217 Mo. 571, 
117 SW 1113; Stossel v. Van De Van- 
ter: 16 Wash..9; 47 P2241: 

10. Crittenden v. Hindman, 271 
Ill. 577, 111 NE 488; Williams v. 
Harrison, (Ind. A.) 123 NE 245; Pow- 
ell v. Powell, 217 Mo. 571, 117 SW 
1113; Stossel v. Van de Vanter, 16 
Wash. 9, 47 P 221. 

11. Iowa.—Heins v. Wicke, 102 
Iowa 396, 71 NW _ 345. 

Ky.—Carter Coal Co. v. Clouse, 163 
TEV Neots s Lujoe WV Loss 

N. .Y.—Matthews v. 
Barb. 69. 

N. C.—Patillo v. Lytle, 158 N. C. 
92,.78 SE 200. 

Wash.—Stossel v. Van De Vanter, 
16 Wash. 9, 47 P 221. 

[a] Thus where a tenant in com- 
mon has been joined as a plaintiff 
in partition without authority, fail- 
ure to object, or even an expression 
of willingness that the land should 
be sold, will’not estop him to move 
to set aside the sale, in tHe absence 
of any act which will cause injury 
to the other parties, or the pur- 
chaser, if such tenant is not held 
pound. Patillo v. Lytle, 158 N. C. 
92, 73 SE 200. 

[b] A person whose failure to 
assert a claim in one action has not 
caused any loss or injury to the ad- 
verse party is not estopped to as- 
sert it in a subsequent action. Mat- 
thews v. Duryee, 45 Barb. (N. Y.) 


69. 

[ec] A mortgagee who permits the 
assignee of a fire insurance policy to 
sue thereon is not estopped to claim 
the proceeds, where he intervened 
in the suit and his intervention was 
dismissed at the request of such as- 
signee. Heins v. Wicke, 102 Iowa 
396, 71 NW 345. 

12. Allen v. Wolford, 4 Pa. Cas. 


Duryea, 45 


s 


CCiviz, AyD) 
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will not estop the party from making it in a sub- 

sequent proceeding in which it is available.12 
Persons who are not parties but strangers to the 

proceedings are in no way affected thereby. 


Partition Proceedings. Ordinarily 


a party who participates and acquiesces in pro- 
ceedings for partition will be estopped subsequently 
to deny the irregularity or validity thereof,!* ex- 
cept, it has been held, where the partition proceed- 


300; 6 AU auous 

13. Hurd v. Cushing, 7 Pick. 
(Mass.) 169 (where land not belong- 
ing to the judgment debtor is set off 
on execution, the true owner is not 
estopped from asserting his title by 
the fact that he acted as an ap- 
praiser). See also supra §§ 24, 188. 

« U. S.—Mootry v. Grayson, 104 
Fed. 613, 44 CCA 83. 

Ga.-—Hurst v. Whitly, 47 Ga. 366; 
Welchel v. Thompson, 39 Ga. 559, 99 
AmD 470. 

Ill.—Rann v. McTiernan, 187 Ill. 
193, 58 NE 390. 

Ind.—Eller v. Evans, 128 Ind. 156, 
27 NE 418; Brackenridge v. Dawson, 
7 Ind. +383. 

Iowa.—Hays v. Marsh, 123 Iowa 
81, 98 NW 604; McGregor vy. Rey- 
nolds, 19 Iowa 228. 


Ky.—Durrett v. Durrett, 89 SW 
210, 28 KyL 275; Blue v. Waters, 
114 Ky. 659, 71 ’"SW_889,'-24 Kyi 


1481. 

La.—Bruhn vy. Firemen’s’ Bldg. 
Assoc., 42 La.*’Ann. 4815 7 S 5563 
Sevier v. Sargent, 25 La. Ann. 220; 
Baham v. Baham, 11 La. 510. 


ah Wait ee ae v. Gleason, 47 Me. 
“"Md.—Brillhart v. Mish, 99 Md. 447, 
58 A 28 


Mass.—Cutter v. Cutter, 215 Mass. 
24, 102 NE 332; White v. Clapp, 8 
Metc. 265; Rice v. Smith,’ 14 Mass: 
431; Pond v. Pond, 14 Mass. 403. 

Miss.—Keel v. Jones,.93 Miss. 244, 
AUS hose 

Mo.—Akers v. Hobbs, 105 Mo. 127, 
16 SW 682; McClanahan v. West, 100 
Mo. 309, 13 SW 674; Thompson v. 
Mer leinon: 142 Mo. A. 429, 127 SW 


Nebr.—Clark v. Charles, 55 Nebr. 
202, 75 NW 563. 

N. Y.—Requa v. Holmes, 26 N. Y. 
338; La Forge v. Latourette, 129 App: 
Div. 447, 114 NYS 146 [aff 198 N: 
Y. 591 mem, 92 NE 1089 mem];. Inter- 
City Realty Co. v. Newman, 128 App: 
Div. 195, -112° NYS 481;- Paget vi 
Melcher, 42 App. Div. 76, 58 NYS 913; 
Jackson v. Richtmyer, 13 Johns. 367 
[aff 16 Johns. 314]. 

N. C.—Dawkins v. Dawkins, 104 N. 
Cc. 301, 10°SE 307. 

Oh.—Merritt v. Horne, 5 Oh. St. 
307, 67 AmD 298; Piatt v. Hubbell, 
5 Oh, 243. 

Pa.—Young v. Babilon, 91 Pa. 280; 
Perrine v. Kohr, 20 Pa. Super. 36 [aff 
205 Pa. 602, 55 “A 790]; -“Simon? v: 
Kessler, 12 Pa. Dist. 781. : 

S. C.—Connor v. McCoy, 83 S. C. 
165, 65 SE 257; Brickle v. Leach, 55 
Ss. C. 510, 33 SE 720; McQueen v. 
Fletcher, 25 S. C. Eq. 152; Craig v. 
Crais, ‘SSC bqe 102: 

Tenn.—Latimer v. Rogers, 3 Head 
692. 

Tex.—Millican v. Millican, 24 Tex. 
426; Robb v. Robb, (Civ. A.) 62 SW 
125; Taffinder v. Merrell, (Civ. A.) 61 
SW 936 [aff 95 Tex. 95, 65 SW 177, 
93 AmSR 814]. 

W. Va.—Bowers v. Dickinson, 30 W. 
Va. 709, 6 SE 336. 

[a] Thus where adult parties to 
a partition proceeding accept their 
distributive shares of the purchase 
money realized on a sale of the prop- 
erty, and acquiesced therein for 
about fifteen years, they are estopped 
to question the validity of the pro- 
ceeding, evén though the decrée was 
Keel v. Jones, 93 Miss, 244, 
47 S 385. 

[b] Decree conforming with peti- 
tion to partition in certain manner, 
—If a petition is presented by adults 
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ings were wholly void,!® or where the participation 
relied on was superinduced by the fraud of the 
A fortiori is this so 
where he has received and retained a part of the 
land largely in excess of what he was entitled to, 
and where the balance of the land has passed into 
the hands of other parties and the ultimate loss 
would fall on the other parties to the partition pro- 
An exception to the rule also must be 
allowed in favor of minors and other persons who 


party claiming the estoppel.'® 


ceedings,1* 


are incompetent to act.?§ 


for a partition of lands in which 
minors are interested, praying for a 
division in a certain manner, and the 
petition is made in conformity to 
their wishes, they cannot be heard 
to object to it, although, as to the 
minors, it may be void, and would 
be set aside upon their application. 
Latimer v. Rogers, 3 Head (Tenn.) 
692. 
[ec] Modification as to time and 
manner of sale.—Where plaintiff in 
a suit for partition at a subsequent 
term obtained a modification of the 
decree as to the time and manner 
of sale of the property, neither he 
nor his successors in interest can 
question the regularity of the pro- 
ceedings resulting in such modifica- 
tion. Mootry v. Grayson, 104 Fed. 
613, 44 CCA 83. t 

{d] Order as to payment of fund 
derived from sale.—Where partition- 
ers of land are appointed to sell the 
land and return the proceeds into 
court and they do seli, and the ten- 
ants in common then petition the 
judge at chambers to pass an order 
directing the partitioners to pay the 
fund to the counsel of the tenants 
in common, which order is granted, 
and the money paid in obedience to 
it, the tenants in common are es- 
topped from denying the authority 
of the judge to pass such an order at 
chambers, and cannot require the 
partitioners, by rule, to pay the 
money into court. Hurst v. Whitly, 
47 Ga. 366. 

15. Cogswell v. Reed, 12 Me. 198. 
Contra Anders v. Anders, 13 N. C. 
YAS) 

{a] ‘Want of confirmation (1) by 
the court, where such confirmation 
is essential to the validity of par- 
tition .proceedings, has been held to 
take the case without the operation 
of the rule. In re Park, 24 U. C. 
Q. B. 459 (where the court refused 
to confirm after the death of a party 
to the original proceedings). (2) 
So also where a division of the real 
estate of an intestate among the 
heirs by commissioners appointed by 
the court of probate was not effec- 
tual and binding, it not having been 
returned to and accepted by such 
court. Cogswell v. Reed, 12 Me. 198. 

16. Ala.—Tarleton v. Goldthwaite, 
23 Ala. 346, 58 AmD 296. 

TIowa.—Hornish v. Peck, 53 Iowa 
157, 1 NW 641, 4 NW 898. 

Ky.—Benton v. Ragan, 11 SW 430, 
12) SW 155, 10 KyL (298: 

60 Miss. 


Miss.—Meaders v. Gray, 
400, 45 AmR 414. 

Mo.—Otto F. Stifel’s Union Brew- 
ing Co. v. Weber, 194 Mo. A. 605, 186 
Sw 1119. 

N. Y.—Mellen y. Mellen, 137 N. Y. 
°606, 38 NE 545. 

Wis.—Pavelka v. Pavelka, 166 Wis. 
471,.166 NW 9; Catlin v. Wheeler, 49 
Wis. 507, 5 NW 935. 

[a] A married woman who owned 
an interest in lands joined her hus- 
band and all the other joint owners 
in an ex parte petition to the dis- 
trict court for partition praying for 
a sale and that the proceeds be di- 
vided, and a sale was directed, and 
the attorney for all the _ parties 
bought in the land in trust for one 
of them, and accounted to the hus- 
band of the married woman for her 


XS 
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who is defeated 


interest in the proceeds, all with 
the wife’s knowledge;-but she was 
guilty of no positive’ fraud, and no 
part of the proceeds were applied to 
her separate use or benefit. She was 
not estopped from afterward denying 
the validity of the sale. Moore vy. 
Blagge, (Tex. Civ. A.) 34 SW 311 
[foll Blagge v. Moore, 6 Tex. Civ. A. 
359, 23 SW 466, 26 SW 305]. 

iv. wGnreerry. Words 317 Tex Civ, VA: 
389, 72.SW 73. 

18. Underwood vy. Deckard, 34 


Ind. “A. 11938) 70 NEY? 3833 Kemp” yv, 
Kemp, 15 La. 517. But see Gregono 
v. Casio, 21 Philippine 619 (where 


the rule was not applied). 

19. U.S.—Ohio, etec., R. Co. v. Mc- 
Carthyi9 OM Uses) Ss et) Eee Oost 
Union Cent. L. Ins. Co. v. Drake, 214 
Hed. 586; 23l, CCA) 82. : 

Ga.—Fenn v. Ware, 100 Ga. 563, 28 
SE 238. 

Ill.—Illinois Cent. R. Co. v. Seitz, 
214 Ill. 350, 73 NE 585, 105 AmSR 108. 

Mich.—Smith vy. German Ins. Co., 
107 Mich. 270, .65 NW 236, 30 LRA 


368. 

Mo.—-Sikes vy. Freeman, (A.) -204 
Sw 948. 

Nebr.—Powers v. Bohuslav, 84 
Nebr. 179, 120 NW 942; Overton 
First State Bank vy. Stephens, 74 


Nebr. 616, 105 NW 438; Seth Thomas 
Clock Co. vy. Cass County, 60 Nebr. 
566, 88 NW 733; Frenzer v. Dufrene, 
58 Nebr. 432, 78 NW 719; Ballou v. 
Sherwood, 32 Nebr. 666, 49 NW 790, 
50 NW 113%; Hixson | Map. Co. :v. 
Nebraska Post Co., 5 Nebr. (Unoff.) 
388, 98 NW 872. 

a Y.—Mooney v. Elder, 56 N. Y. 


Pa.—McCormick vy. Royal Ins. Co., 
163 Pa. 184, 29 A 747, 

Tenn.—Snyder y. Supreme Ruler 
F. M. C., 122 Tenn. 248, 122 SW 981, 
45 LRANS 209; Home Ins. Co. y. 
Hancock, 106 Tenn. 513, 62 SW 145, 
52 LRA 665; Standard Loan, etce., Ins. 
se v. Thornton, 97 Tenn. 1, 40 SW 

“Where a defendant has given a 
specific reason for his refusal to per- 
form his contract or discharge his 
duty may not, after suit has been 
commenced to compel his perform- 
ance in reliance upon his statement 
of his reason, change his position 
and successfully defend on another 
ground.” Union Cent. L. Ins. Co. yv. 
Brake, 214 Fed. 536, 547, 131 CCA 


[a] Ownership of goods.—Where 
defendant. in replevin sold the wheat 
in controversy as his own, he is 
estopped to defend on the ground 
that a part of it belonged to a third 


person. Sikes vy. Freeman, (Mo. A.) 
204 SW 948. 
[b] Refusal to deliver goods.— 


Where a carrier placed its refusal to 
deliver goods at their destination to 
the Owner on the ground that the 
additional freight imposed was not 
paid, it could not justify such re- 
fusal on the ground that the bill of 
lading, designating a third person as 
consignor and consignee, had not 
been assigned to the owner. Illinois 
Cent. R. Co. v. Seitz, 214 Tl. 350, 73 
NE 585, 105 AmSR 108 [aff 117 Ill. 
A. 154]. 


{[c] Refusal to pay commissions. 


and after Commencement of Litigation. 
party gives a reason for his decision and conduct 
touching anything involved in a controversy, he is 
estopped after litigation has been begun from chang- 
ing his ground and putting his conduct on another 
and different consideration.?® 
however, that the rule does not estop a plaintiff 


oy a Ml tA pi a 
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Inconsistency in Positions before 
Where a 


It has been held, 


on one of several independent caus- 


es of action from prosecuting the others,?° or a per- 


—Where a principal bases his re- 
fusal to pay commissions to a broker 
employed by him to negotiate a sale 
of real estate not upon the ground 
of the invalidity of a parol contract 
entered into with a purchaser pro- 
cured by the broker but upon the 
ground that he had withdrawn the 
property from the market, he can- 
not escape liability on the former 
ground when sued for the commis-, 


sions Mooney vy. Elder, 56 N. Y. 
238. 3 
{d] Facts not within rule.— 1) 


A statement by a purchaser of a 
homestead after his purchase, to his 


grantor’s judgment creditor, that 
had he known of the judgment he 
would not have purchased, did not 
estop him from subsequently deny= 
ing the validity of the judgment and 
quieting his title against it. Rad- 
bruck v. Omaha First Nat. Bank, 95 
Nebr. 288, 291, 145 NW 715 (‘What 
plaintiff said, when approached by 
the bank’s collector, falls far short 
of being a recognition of the valid- 
ity of the judgment or a waiver of 
his right to dispute such validity. It 
amounts to no more than a declara- 
tion that if he had known of the 
judgment he would have avoided the 
possibility of his becoming involved 
in litigation, by refusing to purchase 
the property’). (2) The mere fact 
that a purchaser of property, who 
has declined to receive it, writes to 
the seller a letter in which nothing 
more is stated than that he is not 
in a position to take the property, 
does not preclude the purchaser 
when sued upon the contract from 
pleading and proving that the con- 
tract was procured by fraud. Ewing 
v. Bowser, 14 Ga. A. 305, 80 SH 693 
(“The purchaser did not... give 
any reason for refusing to take the 
property, but merely said generally 
that he was not in a position to ac- 
cept it’). (3) An employer issuing 
nontransferable cheeks to its em- 
ployees, good for merchandise in its 
store, is not estopped to deny a 
transferee’s right to recover on the 
checks because the only reason given 


for declining to honor them was that~ 


some checks had been stolen, while 
there was no proof that the checks 
presented by the transferee had been 
stolen. Kanjutzky v. Tennessee Coal, 
etc., Co., 154 Ala. 316, 324, 45 S 676 
(“Suppose the company was estopped 
from denying the validity of the 
checks, unless they were stolen; the 
estoppel would apply only to those 
entitled thereto, and not to one who 
was not the payee or legal transferee 
of same. The estoppel, if one ex- 
isted, applied only as to the validity 
of the checks, and not to plaintiff's 
;title to same’’). 

20. > Union, (Cent? . 1. —ins! Conn. 
Drake, 214 Fed. 536, 131 CCA 82; 
Glover v. Berridge, 86 Kan. 611, 121 


P 1130. 

[a] Reason for rule.—“One who 
has no claim or cause of action 
against another cannot be defrauded 
or injured by a denial of liability by 
the other on any ground, whether it 
be good or bad. A representation by 
one, even if false, does not work an 


estoppel unless the party asserting 
it has acted on the representation to 


For later cases, developments and changes in the 1 


aw see cumulative Annotations, same title, page and note number, 
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son who has a choice of remedies for a wrong.?? | 
Prior Claim or Position in. Judicial 
Proceedings—(1) In Same Proceeding 22—(a) 
General. A party who has, with knowledge of the 
facts, assumed a particular position in judicial pro- 


[§ 227] ~e. 


his prejudice.” Glover v. Berridge, 
86 Kan. 611, 614, 121 P 1130. 

aot Umione Cent Tr. Ins) io. %.v. 
Drake, 214 Fed. 536, 131 CCA 82. See 
Election of Remedies §17 et seq. 

22. Estoppel: 

By disclaimer see supra § 153. 
To assert ownership of attached 

property see Attachment § 838. 
To deny: 

Allegations or admissions in plead- 
ings see Evidence § 371; Plead- 
ings [31 Cyc 87 et seq]. 

Guardianship see Guardian 
Ward [21 Cyc 110]. 

23. U. S.—Iron Gate Bank vy. 
Brady, 184 U. S. 665, 22 SCt 529, 46 
L. ed. 739; Davis v. Wakelee, 156 U. 
SrtOSOre Lou SC bob, 89 lan nedst OV os 
ROD nV. cV.0S,) lob US. dy 15, SCt. 4, 
39 L. ed. 52; Ohio, etc., R. Co. v. Mc- 
Carthy, 96 U. S. 258, 24 L..ed. 693; 
Philadelphia, ete., R. Co. v. Howard, 
18 How. 307, 14 L. ed. 157; Miami 
Cycle, etc.; Co. v. Allen, 257 Fed. 556; 
Roger v. J. B. Levert Co., 237 Fed. 
737, 150 CCA 491; McSweeney Pack- 
ing Co. v. Beshlin, 211 Fed. 922, 128 
CCA 300; U. S. v, Southern Oregon 
Co., 196 Fed. 423; Gering v. Leyda, 
186 Fed. 110, 108 CCA 222; Mootry v. 
Grayson, 104 Fed. 613, 44 CCA 83; 
Houston First Nat. Bank v. Ewing, 
103 Fed. 168, 43 CCA 150; Sullivan v. 
Colby, 71 Fed. 460, 18 CCA 198; Jones 
Nicholas, 49 Fed. 671; 
Chinese-American Co. v. Tenney, 5 
Mill. Rev. 43. 

Ala.—Ex p. Johnson, 194 Ala. 565, 
69 S 603; Webb v. Butler, 192 Ala. 
287, 68 S 369, AnnCas1916D 815; Mil- 
litello v. B. F. Roden Grocery Co., 190 
Ala. 675, 678, 67.8, 420 [cit Cyc]; 
Wheeler v. Armstrong, 164 Ala. 442, 
51 S 268; Brown y. French, 159 Ala. 
645, 49 S 255 [quot Cyc]; Boyett v. 
Standard Chemical, etc., Co., 146 Ala. 
554, 557, 41 S 756 [cit Cyc]; Taylor 
v. Crook, 136 Ala. 354, 34 S 905, 96 
AmSR 26; Sheats v. Scott, 133 Ala. 
642, 32 S 573; Eldridge v. Grice, 132 
Ala. 667, 32 S 683; Farley Nat. Bank 
v. Henderson, 118 Ala. 441, 24 S 428; 
Hodges v. Winston, 95 Ala. 514, 11 
S 200, 36 AmSR 241; Western Union 
Tel. Co. v. Emerson, 14 Ala. A. 247, 
69 S 335, 337 [cit Cyc]. 

Alaska.—In re Decker, 3 Alaska 


Ark.—MecDonald v. Faulkner, 2 
Ark. 472. 

Cal.—Union Lumber Co. v. Simon, 
150 Cal--751, 89 P 1077, 1081; Drey- 
fous v. Adams, 48 Cal. 131; Pacific 
Window Glass Co. v. Smith, 8 Cal. 
A. 762, 97 P 898; Union Lumber Co. 
v. Simon, (A.) 89 P 1077. : 

Colo.—Montezuma Valley Irr. Dist. 
v. Longenbaugh, 54 Colo. 391, 398, 


and 


131 P 262 [quot Cyc]; New England 


Blectrie: Co. v. Shook, 27 Colo. A. 30, 
145 P 1002; State Sav., etc. Co. v. 
Matz, 26 Colo. A. 511, 143 P 1039; 
Rosebud Min., etc., Co. v. Hughes, 21 
Colo. A. £47. 121 P 674; McMurray v. 
Marsh, 12 Colo. A. 95, 54 P 852. 


Conn.—Schutte’s App., 90 Conn, 
529, 97 A 906. 
D. C.—Moses v. Hayes, 36 App. 


194; Columbia Heights Realty Co. v. 
Macfarland. 31 App. 112; Pepper v. 
Shepherd, 15 D. C. 269. 


Fla.—Warren v. Warren, 73 Fla. 
764, 75 S 365. 
Ga.—Our Bank vy. Corry, 145 Ga. 


385, 89 SE 365; Lancaster v. Brown, 
139 Ga. 376, 77 SE 381; Fletcher v. 
Blumenthal, 132 Ga. 520, 64 SEH 558: 
Georgia Cent. R. Co. v. James, 117 
Ga. 832, 45 SE 223; Lynn v. New 
England Mortg. Security Co., 98 Ga. 
442. 26 SE 750; Bldenheimer, etc., Co. 
v. Carson, 11 Ga. A. 486, 75 SE 828; 
Shealey v. Livingston, 8 Ga. A, 642, 
70 SE 100. 


ESTOPPEL 


ent therewith 
party.?° 


In 


T1.—Milligan y. Miller, 253 Ill. 511, 
517, 97 NE 1054 [cit Cyc]; Long v. 
Fox, 100 Ill. 48; Bradley v. Cool- 
baugh, 91 Ill. 148; Lencki v. Schultz, 
198 Ill. A. 294; McBride v. Seney, 
192 Til. A. 18; McCurrie v. E. Hines 
Lumber Co., 178 Ill. A. 617; Demp- 
ster v. Lansingh, 150 Ill. A. 55 [aff 
244 Ill. 402, 91 NE 488]; Standard 


Varnish) Co: iv. Jays. 149 ste A. 25. 
Plvande Ve WGerritys = PAG Lil, cA 2 ae 
Gorenflo vy. George, 145 Ill. A. 409, 


411 [cit Cyc]; Cigar Makers Interna- 
tional Union of America v. Huecker, 
123 Dll. A. 336; Evanston v. Clark, 77 
Ill. A. 234; McCaffrey v. Knapp, etc., 
Co; V4 ell. vAs 80, Fatt 178 Tl. 107, 62 
NE 898, 69 AmSR 290 (aff 177 U. S. 
638, 20 SCt 824, 44 L. ed. 921)]; Zinn 
v. Hazlett, 67 Ill. A. 410. 

Ind.—Providence Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 395; Staser v. Gaar, etc., 
Co., 168 Ind. 131, 79 NE 404; State 
v. Clinton County, 166 Ind. 162, 210, 
76 NE 968 [cit Cyc]; U. S. Express 
Co. v. Joyce, 72 NE 865; Skelton vy. 
Sharyn, L6liusInd., (380,7c01e NE. ) boos 
Lewis v. Stanley, 148 Ind. 351, 45 NE 
693, 47 NE 677; Smith v. Wells Mfg. 
Co., 148 Ind. 333, 46 NE 1000; Gil- 
bert v. Tipton First Nat. Bank, 53 
Ind. A. 611, 101 NE 395. 

Iowa.—Waterloo, ete, R. Co. v. 
Burrell, 169 NW 53; Hueston vy. Pre- 
ferred Acc. Ins. Co., 168 NW 150; 
McCreary v. McGregor, 183 Iowa 
732, 167 NW 683; Sloanaker v. How- 
erton, 182 Iowa 487, 166 NW _ 78; 
Snouffer v. Tipton, 150 Iowa 73, 129 
NW 345, AnnCasi912D 414; McCor- 
mick v. McCormick Harvesting Mach. 
Co., 120 Iowa 593, 95 NW 181; Oliver 
v. Monona County, 117 Iowa 43, 90 
NW .510; Turrill v. McCarthy, 114 
Iowa 681, 87 NW 667; Zalesky v. 
Home Ins. Co., 114 Iowa 516, 87 N-W 
428; Shropshire v. Ryan, 111 Iowa 
677, 82 NW 1035; Murdy v. Sykes, 
101 Iowa 549, 70 NW 714; Kelly v. 
Norwich F. Ins. Co., 82 Iowa 1387, 47 
NW 986. 

Kan.—Harnish y. Barzen, 103 Kan. 


61, 173 P 4; List v. Joeckheck, 59 
Kan. 143, 52 P 420. 
Ky.—Carter v. Jordan, 154 Ky. 75, 


77, 156 SW 1066 [quot Cyc]: Linville 
v. Langford, 47 SW 248, 20 KyL 


590; Smith v. Lewis, 5 Kyl 427, 12 


Ky. Op. 338; Singleton v. Singleton, 
5 KyL 420, 12 Ky. Op. 342; Henning 
v. Muldoon, 7 Ky. Op. 277; Pollock 
v. Germantown, etc., Turnp. Co., 6 
Ky. Op. 324; Brownfield v. Howell, 4 
Ky. Op. 485. 

La.—Milliken v.: Rogers. 138 la. 
823, 70 S 848: Cambre v. Lasseigne, 
134 La. 94, 63 S 680; Broussard v. 
Guidry, 114 La. 913, 38 S_ 616; Freel- 
sen v. Strader Cypress Co., 110 La. 
877, 34 S 857; Hmonot’s; Succ., 
109 La. 359, 33 S 368; State v. New 
Orleans, 106 La. 469, 31 S 55: Abbot 
v. Wilbur, 22 La. Ann, 368; Hemken 
v. Farmer, 3 Rob. 155. 

Me.—Gordon vy. Hutchins, 105 A 
356; Thurlough v. Kendall, 62 Me. 

Ridout, 124 Md. 


166. 
Md.—Duvall _v. 
193, 92 A 209, LRA1915C 545; Baker 
v. Baker, 94 Md. 627, 51 A 566; Scan- 
lon v. Walshe, 81 Md. 118, 31 A 498, 
48 AmSR 488; Presstman v. Mason, 
68 Md. 78. 11 A 764. 
Mass.—D’Almeida v. Boston, etc., 
R.. Co., 224 Mass. 452, 113 NE 187: 
Otis v. Freeman, 199 Mass. 160, 85 
NE 168, 127 AmSR 476; American 
Unitarian Assoc. v. Com., 193 Mass. 
470. 79 NE 878. : 
Mich.—Young v. Young, 200 Mich. 
236, 167 NW 23; Patek v. Ryskewiecz, 
489 Mich. 344, 155 NW 4385, 436 [cit 
Cyc]; Hunt v. Stevens, 174 Mich. 


‘501, 140 NW 992; Peo. v. Finn, 162 
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ceedings, and has succeeded in maintaining that 
position, is estopped to assume a position inconsist- 
to 
It is necessary, however, that the claim 
or position previously asserted or taken should have: 


the prejudice of the adverse 


Mich. 481, 127 NW 704; Driggs v. 
Bush, 152 Mich. 53, 115 NW 985, 125 
AmSR 389, 15 LRANS 654, 15 Ann. 
Cas. 30; Carver v. Detroit, etc., Plank- 
Road Co., 126 Mich. 458, 85 NW 1082; 
Post v. Voorhees, 118 Mich. 366, 76 
NW 912; Marquette, ete, R. Co. v. 
Marcott, 41 Mich. 433, 2 NW 1795; 
McQueen vy, Gamble, 33 Mich. 344. | 

Minn. — Behrens y. Kruse, 121 
Minn. 90, 140 NW 389; Bean v. 
Schmidt, 43 Minn. 505, 46 NW 72. 

Mo.—VFitzgerald v. De Soto Spec. 
Road Dist., 195 SW 695, 697 [cit 
Cyc]; Donovan y. Griffith, 215 Mo. 
149, 114 SW 621, 128 AmSR 458, 20 
LRANS 825, 15 AnnCas 724; Ault v. 
Bradley, 191 Mo. 709, 90 SW 775; 
Shaffer v. Detie, 191 Mo. 377, 90 SW 
131; Bensieck v. Cook, 110 Mo. 173, 
19 SW 642; McClanahan y. West, 100 
Mo. 309, 13 SW 674; Smiley v. Cock- 
rell, 92 Mo. 105, 4 SW 443; Brown v. 
Bowen, 90 Mo. 184, 2 SW 184; Tower 
v. Moore, 52 Mo. 118; Callaway v. 
Johnson, 51 Mo. 33; Dutcher y. Hill, 
29 Mo. 271, 77 AmD 572; Potter’ v. 
Adams, 24 Mo. 159; Barrett. v. Stod- 
dard County, (A.) 183 SW 644; Cen- 
tral American SS. Co. v. Mobile, etc., 
R. Co., 144 Mo. A. 43, 128 SW 822: 
Cogswell v. Freudenau, 93 Mo. A. 
482, 67 SW 744. 

Mont.—Stair v. Lunke, 180 P 569; 
Stagg v. St. Jean, 29 Mont. 288, 74 
P 740; Babcock vy. Maxwell, 21 \Mont. 
507, 54 P 943; Maul v. Schultz, 19 
Mont. 335, 48 P 626; Tuttle v. Mer- 
Set Nat. Bank, 19 Mont. 11, 47 P 

Nebr.—Pawnee City First Nat. 
Hopes v. Avery Planter Co., 95 NW 

Nev.—Ward v. Pittsburg Silver 
Peak Gold Min. Co., 39 Nev. 80, 148 
P 345, 153 P 484, 435, 154 P 74 [cit 
Cyc]; Scott vy. Day-Bristol Cons. Min. 
Co., 87 Nev. 299, 142 P 625. 

N. H.—Piper v. Boston, etc, R., 
75 N. H. 435, 75 A 1041; Hart v. Fol- 
som, 70 N.. H. 213, 47 Al603. 

N. M.—Chavez v. Torlina, 15 N. M. 
53,,99, P 690. ’ 

N. Y.—Assets Realization Co. v- 
Roth; (226 N. ¥.; 370, 123.) NB 743- 
Geneva v. Henson, 195 N. Y..447, 88 
NE 1104; Smith v. Rathbun, 75 N. Y. 
122; Ansonia Brass, ete., Co. v. Bab-. 
bitt, 74 N. Y. 395 [rev 8 Hun 157]; 
Diossy v. Morgan, 74 N. Y. 11; Sands: 
Vi. Hughes, 53) N. Ys-287 5) Rider ve 
Union India Rubber Co., 28 N. Y. 
379) [aff,18 N.. ¥5.. Supers, 85. Chau- 
tauque County Bank vy. Risley, 19 N. 
Y. 369, 75 AmD 347; Townsend v. 
Perry, 177 App. Div. 415, 164 NMS 
441; Wagner y. Garin, 155 App. Div. 
727, 140 NYS 936; Jackson v. Rowe, 
106 App. Div. 614, 94 NYS 574: Jones 
v. Barnes, 105 App. Div. 287, 94 NYS 
695; Washburn vy. Benedict, 46 App. 
Div. 484, 61 NYS 387; Beardsley v. 
McCutcheon, 25 App. Div. 409, 49 
NYS 535; Griggs v. Day. 21 App. Div. 
442, 47 NYS 609 [rev 158 N. Y. 1. 52 
NE 692]; Matter of Meyer, 72 Misc. 
566, 181 NYS 27; Mudgett v. Grand 
Trunk R. Go., 65 Mise. 304, 119 NYS 
843; Postal Tel. Cable Co. v. Robert- 
son, 36 Misc. 785, 74 NYS 876: Mayer 
v. Rothstein, 167 NYS 503; Grieve v. 
McGovern, 18 NYS 444. 

N. C.—Holloman vy. Southern R. 
Co.; 172 .N. (C.- 372, 90 ‘SE 292 4 RA 
1917C 415, AnnCas1917E 1069; Fish- 
er v. Toxaway Co., 165 N. C. 663, 81 
SE 925; Croom vy. Sugg, 110 N. C. 
259, 14 SE 748. 

Oh.—Mott v. Hubbard. 59 Oh. St. 
199, 53 NE 47; Tone v. Columbus, 39 
Oh. St. 281, 48 AmR 438; Bulkley v. 
Stephens, 29 Oh. St. 620; Bramlage v. 
Winder, 6 OhS&CP 319. 

Okl.—Terr. v. Cooper, 11 Okl. 699, 
69 P 813. 
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been successfully maintained,?4 that it should be 


ESTOPPEL 


actually inconsistent with the position presently 


Or.—Dose v. Beatie, 62 Or. 308, 
123 P 383, 125 P 277. ! 

Pa.—Spang v. Mattes, 253 Pa. 101, 
97 A 1026; Garber v. Doersom, 117 
Pa. 162, 11 A 777; Corey v. Edge- 
wood Borough, 18 Pa. Super. 228; 
Matter of Bacon, 1 Phila. 430; Fris- 


ands, hist. t.Dell Co. iis. 

_ Philippines.—Ruperez v. Dima- 
guila, 11 Philippine 358. 

Porto Rico.—U. S. Mortg., ete., 
Co. v. Central San Cristobal, Inc., 7 


Porto Rico Fed. 693; Hernandez v. 
Costa, 16 Porto Rico 423; Sanchez v. 
Diaz, 9 Porto Rico 306. 
Ss. Cc. — American Agricultural 
Chemical Co. v. Heaton, 104 S. C. 42, 
88 SE 296; Bonham v. Bishop, 23 S. 
CALI 6eaSinelair, vy. Price, sid. (Ss Co Hq. 
160 note. 
S. D.—In re McClellan, 20 S. D. 
498, 107 NW 681. 
Tenn.—Heggie v. Hayes, 208 SW 
605; Stearns Coal, etc., Co. v. James- 
town R. Co., 208 SW 334; State v. 
Evans, 122 Tenn. 184, 122 SW 81. 
Mex Daltonaw., USL, 22 Lex loos 
Chicago,’ R., ete., R. Co. v.’ Lopez, 
(Civ. A.) 209 SW 192; Colonial Land, 
ete., Co. v. Joplin, (Civ. A.) 196 SW 
626; Russell v. Hamilton, (Civ. A.) 
174 SW 705; Loggins v. State, (Cr.) 
149 SW 170; Ellis v. National Exch. 


Bank, 38 Tex. Civ. A. 619, 86 SW 
776, 

Utah.—Ketchum Coal Co. v. Car- 
bon County Dist. Ct., 48 Utah 342, 
159 P 737; Hall vy. McNally, 23 Utah 
606, 65 P 724. 

Vt.Rowell v. Marcy, 47 Vt. 627. 

Va.—Payne v. Extract Co., 98 SE 


34; Colley v. Summers Parrott Hard- 
ware Co., 119 Va. 439, 89 SE 906; 
Rhea v. Shields, 103 Va. 805, 49 SE 
70; Tatum vy. Ballard, 94 Va. 370, 26 


SE 871. 

Wash.—Blake Vv. Merritt, 101 
Wash. 56, '171' P’ 1013; Crowley’ ‘v. 
Byrne, 71° Wash. 444, 129 P1138; 


Mooney v. O.P. Mooney Co. Wash. 
258, 128) P 225- In re Bell, "70 Wash. 
498, 127 P 100; Kalb- Gilbert Lumber 
Co, cy. “Cram, Bq Wash. 550, 107 P 
381; Ettor v. Tacoma, 57 Wash. 50, 
106 P 478, 107 P 1061 [rev on other 
grounds 228 U. S. 148, 33 SCt 428, 
By DanC vols Potvin v. Denny 
Hotel Co., 37 Wash. 323, 79 P 940. 
But see Jones v. Kehoe, 61 Wash. 
429, 1A 2-5P.497. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66. 

Hng.—Daniel v. Morton, 16 Q. B. 
198, 71 ECL. 198, 117° Reprint 854; 
Tinkler v. Hilder, 4 Exch. 187, 154 
Reprint 1176. 

Can.—Hardy Lumber Co. v. Pick- 
erel River Impr. Co., 29 Can. S. C. 
211; White v. .Nelles, 11 Can. S. C, 
587. 

B. e das v. Dominion Per- 
manent L. Co., 6B. C. 551 (assent to 
jurisdiction). 

Man.—Leggo vy. 
Man. 38. 

Ont.—Reg. v. Hefferman, 
616; Barisino v. 
Ltd., 8 OntWN 195, 22 DomLR 899; 
Garside v. Webb, 11 OntWR 43; Ex- 
change Bank v. Springer, 29+ Grant 
Ghee Guy, C:) 270; Black =. Allan, <l7 
Wee. 162° P7240" Regi. vie ‘Smithy! 946 
U. Cc. Q. B. 442; Matter of Board of 
Education, 39 U. C. Q. B. 34; Sher- 
boneau v. Beaver Mut. F. Ins. Co., 
337 UCL Ow Bris fattes0nUanC.1@ ss. Bb: 
479]2 Allan’ v.. Garratt, ‘30° U. -C.*Q. 
aed. 

“Where a party assumes a certain 
position in a legal proceeding, and 
succeeds in maintaining that posi- 
tion, he may not thereafter, simply 
because his interests have changed, 
assume a contrary position, especial- 
ly if it be to the prejudice of the 
party’ who has acquiesced in the 
position formerly taken by him.” 


Thibaudeau, 7 
is Ont. 


Curtis & Harvey,’ 


Davis v. Wakelee, 156 U. S. 680, 689, 
15 SCt 555, 39 L. ed. 578 [quot with 
appr Sullivan v. Colby, 71 Fed. 460, 
464, 18 CCA 198]. 

“The rule that a party will: not 
be allowed to maintain inconsistent 
positions in judicial proceedings is 
not one strictly of estoppel, but rests 
more on considerations, of orderli- 
ness, regularity, and expedition of 
litigation.’ Chicago R.,.etc., R. Co. 
Nag HARE: (Tex. Civ. A.) 209 SW 192, 
195. 

[a] Reason for rule.—‘‘This is 
only the paraphrase of the funda- 
mental canon of logic on which all 
accurate reasoning and procedure are 
based, that the same proposition or 
adirmative assertion cannot at the 
same time be true and not true, 
exist and not exist. In other words, 
contradictories are incompatible at 
the same moment.” In re Mesa, 87 
Misc. 242, 149 NYS 536. 

[b] A person who relies upon an 
adjudication as an estoppel cannot 
dispute the truth of the material fact 
on which such adjudication is pred- 
icated. Buford v. Adair, 438 W. Va. 
211, (27 SH 260. 

[c] One who induces the dismiss- 
al of an appeal on the ground that 
the decree is not final cannot after- 
ward claim as against a bill of re- 
view that it was final. Taylor v. 
Cook, 186 Ala. 354, 34 S 905. 

[ad] A defendant, who has objected 
to an application for dismissal, is 
estopped to complain of the with- 
drawal of the application on the 
ground that he may be required to 
pay costs previously accrued, which 
on dismissal would be taxable 
against complainant. Ex p. Johnson, 
194 Ala. 565, 69 S 603. 

[fe] Suing on an award will estop 
a party from denying the authority 
of the arbitrators. Black v. Allan, 
LU Cr Ones 240), 

[f] Jurisdiction. — One applying 
for the appointment of a conserva- 
tor representing her residence in the 
district cannot thereafter on the 
groeund of nonresidence deny the 
jurisdiction of the court to appoint 
the conservator. Schutte’s App., 90 
Conn. 529, 97 A 906. 

{g] Instrument valid for some 
purposes and invalid for others.— 
Where a grantee of the owner of the 
reversion under an assessment lease, 
during the existence of the term, 
brings ejectment, claiming the lease 
to be null and void, he cannot at the 
same time claim the lease to be op- 
erative for the purpose of disabling 
the lessee from setting up a hostile 
title or an adverse possession. Sands 
Vv. Huehes, 53 =Ne Wa 287. 

[h] A party who has proved a 
fact in his own favor cannot deny 
its existence in favor of his adver- 
sary. Chautauque County Bank v. 
Risley, 19 N. Y, 369, 75 AmD 347 
[rev 4 Den. 480]. 

[i] Uncertainty of description in 
deed.—In ejectment, an intervening 
petitioner ought not to complain of 
the uncertainty of the description 
used in a deed to plaintiff, when it 
adopts the same description as a 
basis for its own recovery. State 
Sav., etc., Co. v. Matz, 26°Colo. 511, 
14352 * L039: 

[ji] Right to defend suit.—(1) 
Where plaintiff sued a foreign cor- 
poration which had not complied 
with Rev. L. §§ 1348-1350, to bar 
its right to a mining claim within 
the state, he was estopped to deny 
the corporation’s right to defend the 
suit because of its failure to comply 
with such law and to have its answer 
stricken. Scott v. Day-Bristol Cons. 
Min.'Co., 87’ Nev. 299, 142 P 625. (2) 
In an action against executors on 
a bond of a testatrix, the execution 


| Cone, 57 Colo. 
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taken,*> and that it- should not have been taken 


of which by the testatrix is denied 


by the executors, plaintiff is estopped 
to deny the execution of the will 
which authorizes defendants to rep- 
resent the estate of testatrix. Croom 
v.Sugs; “LION: -Cy 259, £4 SHA se 

[k] Avoidance of estoppel.—(1) 
An accepter of a bill who by suing 
the drawer on a note given him as 
indemnity for the acceptance before 
maturity of the bill has estopped 
himself from asserting that he is an 
accommodation accepter for a special 
purpose cannot avoid the effect of 
his act by afterward abandoning the 
suit. Farley Nat. Bank v. Hender- 
son, 118 Ala. 441, 24 S 428. (2) How- 
ever, the joinder of a husband as 
coplaintiff with the wife, the com- 
plaint being afterward amended by 
striking out his name, will not estop 
him from claiming that he acted as 
agent for his wife. American Ex- 
press’ Co. v..luankford, 2 Ind... T. 18, 
46 SW 1823. 

24.’ U.° Ser athieven SS.3 Cot avs 
Baulch, 244 Fed. 412, 157 CCA 38. 


Ala.—Mays v. Burleson, 180 Ala. 
3965. 61. S 75. 

Cal.—Lackmann v. Kearney, 142 
Cal. 112, 75 P 668; Pearson v. Hand- 


rick» wts. Cals A. 782) ¢ CAs) sshd O mee oie 
La:—Sandoz, vy. Sanders, 125 La. 
396, 51S: 436. 
Me.—Gorden v. Hutchins, 105 A 


Old Colony St. 


‘| 356. 


Mass.—Cassady v. 
R. Co., 184 Mass. 
LRA 285. 

Pa.—McQueen’s App., 
49 AmR 592. 

Tenn.—Davis vy. 
46 SW 1039. 

See also cases supra note 23. 

[a] Thus where plaintiff in eject- 
ment relied on her father’s will as 
a source of title to the property in 
controversy, only after a prior deed 
conveying the land to her had been 
improperly excluded, she was not 
estopped thereby from claiming title 
under the deed, nor by her admis-~ 
sion that her father was in posses- 
sion, and was the owner of the land 
at his death, made for the purpose 
of making the father the common 
source of title. Mays y. Burleson, 
186 Ala. 396, 61 S 75. 

[b] An unsuccessful attempt to 
prove by direct evidence the precise 
cause of an injury does not estop 
plaintiff from relying on presump- 
tions applicable to the case. Cas- 
sady v. Qld Colony St. R. Co., 184 
Mass. 156, 68 NE 10. 

25. U. S.—Montana Water Co. v. 
Billings, 214 Fed. 121. 

Ark.—Stuttgart Rice Mill Co. v. 
Reinsch, 123 Ark. 351, 184 SW 836. 

Colo.—Denver First Nat. Bank v. 
529,143 /P. 569! 
eas C.—Kinney v. McNabb, 48 App. 

Md.—Wilmer v. Dunn, 133 Md. 354, 
105 A 319! 

Mass.—Tyler vy. 
Pick. 198. 

Mo.—Pheenix Powder Mfg. Co. v. 
Wabash R. Co., 101 Mo. A. 442, 74 
SW 492. 

Nebr.—Leidigh vy. Pribble, 64 Nebr. 

860, 90 NW 950. 

N. Y.—Lindsay v. Gager, il App. 
Div. 938, 42 NYS 851; Wright Ogden 
Co. v. Strayer, 165 NYS 569. 

Philippine.—Taguinot vy, Tanay, 9 
Philippine 396. 

Tenn.—Daois v. Bowman, (Ch. A.) 
46 SW 1039. 

Va.—Ellis, ete., Lumber Co. v. 
Hubbard, 123 Va. 481, 96 SE 754. 

Wis.—Wright v. Pratt, 31 Wis. 99. 

[a] Defendant can be required to 
elect between defenses only where 
the facts therein are so inconsistent 
that if the truth of one defense is 


104Pa. 595, 


Bowman, (Ch. A.) 


Hammond, 11 


admitted it will disprove the other. 


Fer iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


156, 68 NE 10, 63 ~ 
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through the fault of the adverse party.2* It is 
essential: also that the party claiming the estoppel 
should have been misled by his opponent’s con- 
duet,?* that he should have acted in reliance there- 
on,”* and that his rights would be injuriously af- 
fected if his opponent were permitted to change his 
When no wrong is done a change in 
position should and will be allowed.®° 


position.2° 


Davis v. Bowman, (Tenn. Ch. A.) 46 
SW 1039. 

[b] Positions held not inconsis- 
tent.—(1) Allegation of invalidity 
of a contract, by which defendant 
city agreed to purchase complain- 
ant’s water system or renew the con- 
tract, aS a ground for its refusal to 
buy or renew would not prevent a 
subsequent assignment of complain- 
ant’s failure to furnish pure and 
wholesome water under its franchise 
as an additional ground for the city’s 
refusal. Montana Water Co. v. Bill- 
ings, 214 Fed. 121. (2) By moving 
for direction of verdict on a count 
averring a written contract of mar- 
riage whereby plaintiff abandoned 
such count and went to trial on a 
count averring a verbal promise, 
defendant is not estopped to ask for 
a directed verdict on the ground that 
the evidence showed a written con- 
tract. Kinney v. McNabb, 44 App. 
Ce Cin c40iey (oon Wwanere. buyert is 
garnished by creditors of seller, its 
answer, recognizing merely its in- 
debtedness -on the sales contract, 
does not estop it from asserting 
title, as against seller’s trustee, to 
lumber, claiming title had passed. 
Ellis, ete., Lumber Co. v. Hubbard, 
123 Va. 481, 96 SE 754. ; 

26. Potter. v. Brown, 50 Mich. 
436, 15 NW 540. , 

{a] Inconsistencies of a woman 
of little business experience in the 
course of a litigation should not be 
allowed to estop her from seeking 
certain relief where the fault of the 
other party in selling her a disputed 
title led her into such a course. Pot- 
ter v. Brown, 50 Mich. 436, 15 NW 


27) Phe isle, of Mull, 2577 .bed. 
798; Walker v. Bement, 50 Ind. A. 
645, 94 NE 339; Smith v. Medley, 7 
Tenn* Civ. A. 111. 

28. Griffith v. Wright, 6 Colo. 248; 
Hershey v. Botna Valley State Bank, 
89 Iowa 740, 55 NW 342; Botna_Val- 
ley State Bank v. Silver City Bank, 
87 Iowa 479, 54 NW 472; Payne v. 
Dexter, 211 Mass. 1, 97 NE 77. 

“Hstoppel by election, i. e&, by 
choosing between inconsistent 


-courses of conduct, is very similar 


to estoppel by conduct, or equitable 
estoppel; for, to constitute the lat- 
party complaining ‘must 
have been induced to act’ by the rep- 


_resentation or concealment of mater- 


jal facts. . And this similarity 
is. essential because the latter, like 
the former, is a branch of estoppel 
Yates v. Hurd, 8 Colo. 343, 
350, 8 PB 575. 

29. U. S—In re Midland Motor 
Go., 224 Fed. 368, 140 CCA 54; In re 
Searles, 200 Fed. 893. | ; 

Ark.—Hoffman v. Rice-Stix Dry 
Goods Co., 111 Ark. 205, 163 SW 520. 

Cal.—Stein v. Leeman, 161 Cal. 
502, 119 P 663. 

Conn.—Clark v. Macdermott, 82 
Conn. 572,:74 A 686. 

Ga.—Davis v. Collier, 18 Ga. 485. 

Tll.—Wetmore v. Henry, 259 Ill. 
80, 102 NE 189, AnnCas1914C 247. 

Ky.—Carter Coal Co. v. Clouse, 
163 Ky...337,.173 SW 794: 

Vt.—Thompson-Starrett Co: Vv. 
Plunkett, 89 Vt. 177, 94 A 845. 

Wash.—In re Twenty-Second Ave. 
Southwest, 72 Wash. 99, 129 P 884. 

[a] Thus one suing on a contract 


can claim a construction .unjustly | 


favorable to him and ask for a larg- 


_er judgment than he is entitled to 


without being estopped to claim his 
lawful right before the cause is de- 


\ 


ESTOPPEL 


of mistake.*? 


[§ 228] (b) 


The rule has 


termined, if the other party will not 
be prejudiced by the change of 
claim. Stein vy. Leeman, 161 Cal. 
502, 119 P 663. 

30. Gordon v. Hutchins, (Me.) 
105 A 356; Green Bay, ete., Co. v. 
Hewitt, 62 Wis. 316, 21 NW 216, 22 
NW 588. 

31. Gordon v. Hutchins, (Me.) 
105 A 356. 

nen Smith v. Medley, 7 Tenn. Civ. 


A 

83. Ginsberg v. 
NYS 1058. 

34. Smith v. Medley, 7 Tenn. Civ. 
A. 111 (“The doctrine of estoppel 
does not repel a litigant who takes 
a different position with respect to 
construction of an instrument from 
that one occupied by him at the be- 
ginning of the lawsuit. Nor is a 
party to an instrument estopped to 
assert that his first construction of 
an instrument was erroneous’). 

85. U. S—Sullivan y. Colby, 71 
Wed. 460, #8' CCA 193: 

Ark.—Womack v. Womack, 73 Ark. 
281,'83 SW 937, 11386. 

Colo.—New England Electric Co. v. 
Shook, 27 Colo. A. 30, 145 P 1002. 

Ga.—Our Bank vy. Corry, 145 Ga. 
385, 89 SE 365; Central of Georgia 
R. Co. v. James, 117 Ga. 882, 45 SE 
223; Hamilton vy. Williford, 90 Ga. 
210, 15 SEH 753; Shealey v. Living- 
ston, 8 Ga. A. 642, 70 SE 100. 

Ill.—Lowery v. Pekin, 210 Ill. 575, 
71 NE 626; Lencki v. Schultz, 198 
Ill. A. 294; Gorenflo v. George, 145 
Ill. A. 409; Evanston v. Clark, 77 Ill. 
A’ $234, 

Ind.—Staser v. Gaar, 168 Ind. 131, 
79 NE 404; Love v. Blair, 72 Ind. 


281% 
McCarthy, 114 


Sherman, 163 


Iowa.—Turrill  v. 
Iowa 681, 87 NW 667. . 
La.—Cambre v. Lasseigne, 134 La. 
94, 68 S 680; Rhine v. Logwood, 10 
La. Ann, 585. 
-Md.—Duvall v. Ridout, 124 Md. 
198, 92 A 209, LRA1915C 345; Scan- 
lon v. Walshe, 81 Md. 118, 31 A 498, 
48 AmSR 488. E 
Minn.—Bean v. Schmidt, 43 Minn. 


‘505, 46 NW 72. 


Mo.—Donovan y. Griffith, 215 Mo. 
149, 114 SW 621, 128 AmSR 458, 20 
LRANS 825, 15 AnnCas 724; Central 
American SS. Co. v. Mobile, etc., R. 
Go., 144 Mo: “A: 43, 128 SW 822: 

N. M.—Chavez v. Torlina, 15 N. M. 
Dove oon EO oO. 

IN wes PCO. Wee Dravisys 225 IN Saye. 
150, 119 NE 437; Geneva v. Henson, 
195 N. Y. 447, 88 NE 1104; Saltus v. 
Bedford Co., 138 N. Y. 499, 31 NE 
518; Mayer: v. Rothstein, 167 NYS 
503; Jackson v. Rowe, 106 App. Div. 
65, 94 NYS 568, 106 App. Div. 614, 
94 NYS 574 faff.191 N. Y.'512 mem, 
84 NE 1114 mem]; Jones v. Barnes, 
105 App. Div. 287, 94 NYS 695; Johns- 
town Min. Co. v. Butte, etc., Cons. 
Min. Co., 60 App: Div. 344, 70 NYS 
257; Beardsley v. McCutcheon, 25 
App. Div. 409, 49 NYS 535; Grieve v. 
McGovern, 18 NYS 444. 

N. @.—Fisher v. Toxaway Co., 165 
Ne C663) °81- SE 925: : 

Or.—Dose v. Beatie, 62 Or. 308, 
TIME sO Sopp eas 

S$) '¢.-=Sinclair- v. Price, 11 S. €. 
Eq. 160 note. 

S. D.—Jackson v. Prior Hill Min, 
Co.. 19 S. D. 4538, 104 NW 207. 

Tex.—-Northington vy. Taylor Coun- 
ty.) (Civ: A®) “62: Sw 936: 
“‘Vt.—Rowell v. Marcy, 47 Vt. 627. 

Wash.—Mosonev v. O. P. Mooney 
Co.. 71 Wash. 258, 128 P 225. 

W. Va.—Baltimore, etc., R. Co. v. 
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no application where the knowledge *! or means of 
knowledge of both parties *? is equal, nor in ease 
Also the rule has no application to 
change of position with respect to matters of law.*4 


Claim Inconsistent with Contract 


or Title Previously Asserted. A familiar applica- 
tion of the rule ** is that a party to an action is 
estopped from asserting a claim inéonsistent with 


Rathbone, 1 W. Va. 87, 88 AmD 664. 

[a] Rule applied.—(1) Where 
bank seized two mules under bill of 
sale and received proceeds of their 
sale, it could not afterward assert 
that two other mules covered by 
mortgage to another were the ones 
really included in the bill of sale. 
Our Bank v. Corry, 145 Ga. 385, 89 
SE 365. (2) Where land was ac- 
quired by the joint efforts of hus- 
band and wife, and title was taken 
in her name, and the husband there- 
after in his bankruptcy proceeding 
treated it as hers, he is estopped to 
claim it. Womack v. Womack, 73 
Ark. 281, 83 SW 937, 1136. (3) 
Where one replevied lumber, upon 
which another claimed a lien as la- 
borer and upon which the labor was 
performed, as his own-property and 
not that of the lumber conrpany, he 
was thereafter estopped from assert- 
ing that’ the labor upon the lumber 
was performed, not for himself, but 
for the lumber company. Shealey 
v. Livingston, 8 Ga. A. 642, 70 SE 
100. (4) Where plaintiff proved a 
note against a bankrupt corporation, 
he is estopped to claim that the presi- 
dent had no authority to execute the 
note, and hence was_ personally 
liable. New England Electrie Co. v. 
Shook, 27 Colo.; A. 30, 145 P 1002. 
(5) Where plaintiffs base their title 
to an immovable on a verbal agree- 
ment, they cannot subsequently 
change their position and base title 
on pleadings filed by defendant after 
the improper overruling of an ex- 
ception of no cause of action. Cam- 
bre v.. Lasseigne, 134 La. 94, 63 S 
680. (6) Where plaintiff seeks to 
establish his ownership to land by 
adverse possession, he thereby dis- 
claims the holding of possession as _ 
a tenant or license. Chavez v. Tor- 
lina}. 15: 0Ns “M.) 53, *992'P1) 69021) (7) 
Where defendant insisied on an ab- 
solute right to the use of a drive- 
way across complainant’s land to a 
highway as appurtenant to defend- 
ant’s property under his deed, he 
could not be given the benefit of 
an agreement, which he disavows, 
with complainant, for the permissive 
use during defendant’s individual 
possession. Duvall v. Ridout, 124 
Md. 193, 92 A 209, LRA1915C: 345. 
(8) Where a purchaser of personal 
property prayed to be adjudged the 
owner thereof, or’ that his note for 
the purchase price should be can- 
celed, he could not complain of the 
disposition of: the proceeds of his 
note in a decree adjudging him to 
be the Owner of such property. Tur- 
rill v. McCarthy, 114 Iowa 681, 87 
NW 667. (9) A city, by the’ insti- 
tution of and prosecution to judg- 
ment of condemnation proceedings 
against lands desired. for streets, is 
estopped. to claim a dedication of 
such property, or title by prescrip- 
tion. Evanston y. Clark, 77° Ill. A. 
234. (10) One suing the buyer of 
the good will, stock of merchandise, 
and business of the seller on an ex- 
press contract of the buyer to pay 
the seller’s debts may not urge the 
invalidity of the sale for noncom- 
pliance with the statute. Mooney v. 
O. P. Mooney Co., 71 Wash. 258, 128 
P 225. (11) Party instituting con- 
demnation proceedings is estopped 
to claim title in property he seeks 
to condemn. Peo. v. Travis, 223 N. 
Veo150; 119. NE 432 e2)7 & Plaintitr, 
by maintaining proceedings to con- 
demn a right, asserts that he does 
not possess it, so that he cannot 
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a contract or title in himself or another previously 
asserted, which position was successfully main- 
tained. It is of course essential, however, that the 
previous position should have been successfully 


maintained.?° 
[§ 229] 
with Previous Position. 


maintain suit to reform a contract 
to give him that right. Johnstown 
Min. Co. v. Butte, etc., Cons. Min. 
Co., 60 App. Div. 344, 70 NYS 257. 

86. Davis v. Bowman, (Tenn. Ch. 
A.) 46 SW 1039 (one who held valid 
obligations against an estate, and 
resisted the sale of land conveyed 
to him by intestate, was not thereby 
estopped to participate in the pro- 
ceeds of the sale, in so far as his 
claims were valid, the conveyance 
to him having been set aside). See 
also cases supra note 35, and supra 
§ 227. 

387. U. S.—wNorfolk Southern R. 
Co. vy. Chatman, 244 U. S. 276, 37 
SCt 499, 61 L. ed. 1131 [aff 222 Fed. 
802, 188 CCA 350]; U. S. v. South- 
ern Oregon Co., 196 Fed. 423. 

Colo.—McMurray v. Marsh, 12 
Colo. :A.795,) 54.P 1852: 

D. C.—Columbia Heights Realty 
Co. v. Macfarland, 31 App. 112; Pep- 
per v. Shepherd, 15 D. C. 269. 


Fla.—Warren v. Warren, 73 Fla. 
764, 75 S 35. 
Ga.—Ederheimer Stein v. Carson, 


11 Ga. A. 486, 75 SE 828. 
Ill.—Pennsylvania R. Co. v. J. 

Anda Co., 131 Ill. A. 426; Zinn v. 

Hazlett, 67 Ill. A. 410. 
Ind.—Providence Washington Ins. 


Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 395. 
Iowa.—Waterloo, ete, R. Co. v. 


‘Burrell, 169 NW 53; Hueston v. Pre- 
ferred Acc. Ins. Co., 168 NW _ 150; 
McCreary v. McGregor, 183 Iowa 
732, 167 NW 638; Shropshire v. Ryan, 
111 Iowa 677, 82 NW 1035. 
Kan.—Harnish v. Barzen, 103 Kan, 


GL aL 13 Pia: 


Ky.—Pollock v. Germantown, etce., 
Turnp. Co., 6 Ky. Op. 324., 
* La.—Millikan v. Roger, 138. La. 


823, 70 S 848. 

Mich.—Driggs v. Bush, 152 Mich. 
53, 115 NW 985, 125 AmSR 389, 15 
LRANS 654, 15 AnnCas 30. 

Mo.—Shaffer vy. Detie, 191 Mo. 377, 
90 SW 181. 

Mont.—Stagg v. St. Jean, 29 Mont. 
288, 74 P 740. 

Nev.—Scott v. Day-Bristol Cons. 
ite Co., 37 Nev. 299, 142 P 625. 

Y.—-Newcombe v. Ostrander, 66 
Mise. 108, 122 NYS 823; Postal Tel, 
Cable Co. v. Robertson, 36 Misc. 785, 
74 NYS 876; Hutchins v. Hutchins, 


18 Misc. 633, 42 NYS 601. 

N. C.—Croom v. Sugg, 110 N.C. 
259, 14 SE 748. 

Tex.—Ellis v. National Exch. 


Bank, 38 Tex. Civ. A. 619, 86 SW 
ite Loggins v. State, (Cr.) 149 SW 
70. 

Wash.—Blake Vv. Merritt, 101 


Wash. 56, 171 P 1013. 

[a] Acknowledgment of agency.— 
A telegraph company suing defend- 
ant, as principal, for the price of a 
telegram, cannot raise the point in 
defense to a counterclaim for neg- 
ligence in its transmission that he 
was an agent only in delivering it 
for transmission. Postal Tel. Cable 
Co. v. Robertson, 36 Misc. 785, 74 
NYS 876. 

[b] Admission of personal liabil- 


ity.—One who has defeated an ac-’ 


tion against himself as executor for 
certain legacies, on the ground that 
he is liable personally and not as 
executor, is estopped from denying 
his personal liability. Hutchins v. 
Hutchins, 18 Mise. 633, 42 NYS 601. 

[ec] Applicability of 
Where a party upon the trial of a 


(c) Defense or Objection Inconsistent 
A party is estopped to 
make a defense or objection inconsistent with a, 


statute.— 
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position previously asserted by him, which position 
was successfully maintained.*? 


Inconsistent Positions in Respect 


Applying the rule,?* a party may be 


estopped by an inconsistent position taken in re- 


cause has. deliberately contended 
that he is not liable by virtue of the 
fact that the contract in question 
was governed by the law of: another 
state than that of Illinois which will 
relieve him from liability, he cannot 
subsequently contend that such con- 
tract was governed by the law of 
Illinois and that in consequence of 
such law he could not be _ held. 
Pennsylvania R. Co. yv. J. Anda. Co., 
131 ll. A. 426. 

[d] Asserting’ invalidity of con- 
tract.—Where, in an action for 
breach of contract for the sale of 
hay, the sellers claimed that there 
had been no acceptance or delivery, 
and that the contract was within 
the statute of frauds, they, having 
repudiated the view that title had 
passed to the buyer, were estopped 
to deny plaintifi’s right to treat the 
contract as executory and recover 
the différence between the price and 
the market value of the hay at the 
date when delivery was contem- 
plated. Driggs v. Bush, 152 Mich. 
53, 115 NW 985, 125, AmSR 389, 15 
LRANS 654, 15 AnnCas 30. 

[e] Denial of title—Where in 
ejectment plaintiffs claimed under 
a deed from an infant, and defend- 
ants denied that the infant had any 
title, they were in no position to 
claim that the infant’s title passed 
for an inadequate consideration, and 
that hence the conveyance was void. 
Shaffer v. Detie, 191 Mo. 377, 90 SW 
1 F 


31. 

[f] Choosing arbitration. — De- 
fendant in an action on a fire policy 
having pleaded the provision there- 
of for arbitration, and that it had 
not waived the same, in abatement 
of the action, ‘and having procured 
a trial thereon, eannot thereafter 
change its position, and have a trial 
of the same matter in bar of the 
action. Providence Washington Ins. 
Co. v. Woif, 168 Ind. 690, 80 NE 26, 
120 AmSR 395. 

{g] Consent to assignment.— 
Pleading a partial assignment or a 
judgment as a defense to proceed- 
ings to enforce it estops the judg- 
ment debtor from denying consent 
given. McMurray v. Marsh, 12 Colo. 
Agvi9d, 54 P2852; 

{h] Obtaining modification of de- 
cree.—One who succeeded in having 
stricken from the files a motion to 
modify a decree made by one not a 
party to the suit, on the ground that 
the decree did not bind the mover, 
eannot afterward assert that the de- 
cree is res judicata against the 
mover. Harnish vy. Barzen, 103 Kan. 
GL Lise Pps 

{i] Prematurity of action. — 
Where defendant made special ap- 
pearance and challenged the juris- 
diction on the ground that notice 
was ineffective, it cannot afterward, 
on plea in abatement, on the ground 
that the action was prematurely 
brought, effective service subsequent- 
ly having been made, claim that the 
first notice was effective and bind- 
ing. Hueston y. Preferred Acc. Ins. 
Co., (Iowa) 168 NW 150. 

{il Seeking specific performance, 
—Where plaintiff prayed for specific 
performance of a contract, thereby 
adopting it, and asserting rights 
thereunder, and nowhere in her 
pleadings intimated that such con- 
traet was invalid, she is estopped to 
claim that such contract is void be- 
eause of a confidential relation ex- 


spect to his prior procedure in the same aec- 
tion or proceeding; as for example with respect 
to process,*® changes of venue,*® parties,*+ plead- 


isting between the parties thereto. 
Shropshire vy. Ryan, 111 Iowa 677, 
82> NW 1035. 

[k] Taxability of land.—Where 
in a suit by the United States to fer- 
feit certain land for breach of a 
condition subsequent in the grant to 
the state by the act of March 3, 
1869, defendant denied the United 
States’ title, it was estopped to claim 
that the lands were not taxable by 
reason of the United States’ inter- 
est therein. U. S. v. Southern Ore~- 
gon Co., 196 Fed. 423. 

[1] Treating property as realty.— 
A widow, who is also the adminis- 
tratrix of her deceased husband’s 
estate, who has treated certain prop- 
erty as real estate by claiming and 
obtaining dower therein in proceed- 
ings to sell it for the payment of 
debts, is estopped from saying that 
it is not real estate. Zinn v. Haz- 
let, 67 Ill. A. 410. 

38. See supra § 227. 
pra § 23. 

Presstman y. Mason, 
CS wk Lot OAs 

{a] Thus parties who have availed 
themselves of service of process 
against others are estopped to com- 
plain of the manner in which it was 
effected. Presstman vy. Mason, 68 
Md. 78, 11 A 764. 

40. Stair v. Lunke, (Mont.) 180 P 
569 (where .a motion to transfer a 
cause on affidavit disqualifying the 
jury asks that the cause be trans- 
ferred to the court of an adjoining 
county to the judge of which court 
like objection does not exist, the 
moving party is estopped to file dis- 
qualifying affidavits to the judge of 
the latter court.) 

41. Ill—McBride v. Seney, 192 TI11. 


A. 18, 
Iowa.—Kelly v. Norwich F. Ins. 
Nat. 


Co., 82 Iowa 137, 47 NW 986. 

Nebr.—Pawnee City First 
Bank v. Avery Planter Co., 69 Nebr. 
329, 95 NW 622,.111 AmSR 541. 

Porto Rico.—Sanchez y. Diaz, 9 
Porto Rico 306. 

Sete —Serling v. Levine, 7 DomLR 

Ont.—Barisino yv. Curtis & Harvey, 
Ltd., 8 OntWN 195, 22 DomLR 899. 

[a] Thus a defendant who ap- 
pears as a witness to answer inter- 
rogatories on articuled facts and 
who objects to the relevancy of 
questions put to him, and who ob- 
jects to questions put to other wit- 
nesses, by such proceeding acquiesces 
in his being summoned as a defend- 
ant and cannot raise later the aues- 
tion of his incapacity. Serling v. Le- 
vine, 7 DomLR 266. 

(b] A defect of parties in a 
counterclaim is not available to 
plaintiff, where the omitted party is 
equally necessary to a determination 
of his own cause of action. Pawnee 
City First Nat. Bank y. Avery Plant- 
er Co., 69 Nebr. 329, 95 NW 622, 111 
AmSR 541. 

[e] Intervention, — Plaintiff at 
whose request a third person inter- 
venes is estopped to deny his right 
to do so. Sanchez v. Diaz, 9 Porto 
Rico 306. 

{d] Joinder of parties. — (1) 
Where, on defendant’s application, 
a third person is joined as a neces- 
sary party to the action, defendant. 
is estopped to deny that such third 
person was a necessary party. Kelly 
v. Norwich F. Ins. Co., 82 Iowa 1387, 
47 NW 986. (2) In an action by 


See also su- 


68 Md. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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husband and wife for breach of con- 
tract where defendants treated her 
and consulted the wife as a _ real 
party to the transaction, defendants 
were not in a position to assert that 
she had no interest in the land such 
as to preclude her joining. McBride 
v. Seney, 192 Ill. A. 18. 

42. U. S.—Chinese-American Co. 
v. Tenney, 5 Mill. Rev. 43. 

Ala.—Beecher y. Henderson, 4 Ala. 
A. 548, 58 S 805. 

Iowa.—Sloanaker v. Howerton, 182 
Iowa 487, 166 NW 78. \ 

Mont.—Babcock vy. Maxwell, 21 
Mont. 507, 54 P 943. 

N. H.—Piper v. Boston, etc., R. 75 
INJEL.. 435475! (Ay 11041), 

[a]. Thus (1) where a party in 
his pleading elects to avoid a con- 
tract, he cannot after be heard to 
invoke its benefits. Chinese-Ameri- 
can Co. v. Tenney, 5 Mill. Rev. (U. 
S.) 48. (2) Defendant, after tak- 
ing advantage of the statute abolish- 
ing special pleading, cannot claim 
the benefits of a special plea, if any. 
Piper v. Boston,’ etc., Ri. 75 N. H. 
435, 75 A 1041. 

[b] Amendment.—One who - in- 
vokes the action of the court in 
the matter of amending a pleading 
is estopped from denying the court’s 
right to act upon it. Beecher  v. 
ites dat dae 4 Ala. A. 548, 58 S 

[ec] By designating a pleading as 
a defense, a party is estopped from 
afterward asserting that it is a 
counterclaim, and entitled to be 
treated as such. Babcock v. Max- 
well, 21 Mont. 507, 54 P 943. 

[d] Motion to strike.—Defend- 
ant could not, after his motion to 
strike plaintiff’s reply had been 
overruled on the ground that it 
pleaded a counterclaim, assert by 
demurrer that reply did not state 
facts sufficient to constitute a coun- 
terclaim. Sloanaker v. Howerton, 182 
Iowa 487, 166 NW 78. 

43. Gering v. Leyda, 186 Fed. 110, 
108 CCA 222; McCurrie v. BE. Hines 
Lumber Co., 178 Ill. A. 617; Stand- 
ard Varnish Co. v. Jay, 149 Ill. A. 
25; .Grant v. Keator, 117 N. Y. 369, 
22 NI 1055. 

[a] The absence of material evi- 
dence cannot be complained of by 
the party whose objection _has pre- 
vented its introduction. Gering v. 
Leyda, 186 Fed. 110, 108 CCA 222; 
Standard Varnish Co. v. Jay, 149 Il. 
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[b] Effect of own evidence.—In 
an action to recover the value of 
goods sold, defendant cannot com- 
plain as to the amount of the judg- 
ment, where the court without a 
jury adopts the testimony of his 
witness as to the value thereof. Mc- 
Currie v. E. Hines Lumber Co., 178 
Te As F O7. 

[c] Probative effectt—One who 
introduces in evidence a record of 
another court is not in a position to 
dispute the force of the record as 
proof of its efficacy as an adjudica- 
tion between the parties. Grant v. 
Keater, 117 N. Y. 369, 22 NE 1055. 

44. See supra § 227. 

45. U. S.—Halliday v. Stuart, 151 
DiS. 229» 148SCt 302,38 Liweds 141; 
Speake v. U. S., 9 Cranch 28, 3 L. 


ed. 645. 

Ala.—Haralson v. George, 56 Ala. 
295. 

Cal.—In re Hinkel, 176 Cal. 563, 
169 P 70; In re Kennedy, 120 Cal. 


458, 52 P 820; Davies v. Ramsdell, 
CAUSE Ps 94. ’ 

Conn.—Central Bank v. Curtis, 26 
Conn. 533. 

D. C.—Metropolitan L. Ins. Co. v. 
Burch, 39 App. 397; Dangerfield v. 
Williams, 26 App. 508. 

Ga.—Savannah v. Monroe, 22 Ga. 


(e) Stipulations and Consents. Apply- 
ing the rule against taking inconsistent positions,* 
parties to stipulations and agreements entered into 
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in the course of judiciai proceedings are estopped 


A. 285, 96 SE 500. 

Ida.—Mahoney y. Marshall, 3 Ida. 
(Hasb.) 484, 31 P 809. 

Ill.— Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110; Peo. v. 
Weber, 164 Ill. 412, 45 NE 723; Hop- 
per _v. Hopper, 19 Ill. 219; Sammis 
v. Poole, 89 Ill. A. 118 [aff 188 J11. 
396, 58. NE 934]; Wineteer v. Sim- 
onson, 75 Ill. A. 653; Winona Paper 
Co. v. Kalamazoo First Nat. Bank, 
Soy DUALS 630. 

Ind.—Ridgway v. Morrison, 28 
Ind. 201; Baltimore, etce., R. Co. v. 
Marine: U6.) Indi Ala 40858 456 .NE 


Kan.—Berry v. Dewey, 102 Kan. 
392, 170 P 1000; Cornell Univ. v. Par- 
kinson, 59 Kan. 365, 53 P 138. 


Ky.—Palmer v. Kemp, 2 A. K. 
Marsh. 355; Bonta v. Bonta, 9 Ky. 
Op. 619. 

La.—Coleman vy. Jones, 131 La. 
8038, 60 S 243. 

Md.—Mish vy. Lechlider, 89 Md. 
275,43 “A. 5. 

Mass.—Hudson y. Parker Mach. 


Co., 173 Mass. 242, 53 NE 867; Co- 
burn v. Whitely, 8 Mete. 272; HEast- 
man v. Eveleth, 4 Metc. 137. 

Minn.—Dickinson v. Citizens Ice, 
Sig Co., 139 Minn. 201, 165 NW 
056. 

Miss.—Walker v. King, 2 Miss. 17. 

Mo.—In re Jarboe, 227 Mo. 59, 127 
SW 26; Hunter v. Wabash R. Co., 
149 Mo. A. 248, 130 SW 1038. 

Nebr.—Blair v. Kingman Impl. Co., 
82 Nebr. 344, 117 NW 773; Peterson 
is ey 78 Nebr. 235, 110 NW 
728. 

N. H.—Blain v. Patterson, 47 N. H. 
eae: Alton y. Gilmanton, 2 N. H. 


N. J.—Bijur v. Standard Distill- 
ing, etc., Co., 74 N. J. Eq. 546, 70 A 
934. 

N. Y.—Hirsch v. Mayer, 165 N. Y. 
236, 59 NE 89 [aff 31 App. Div. 627, 
54 NYS 1075]; Lane v. Lutz, 3 Abb. 
Dec. 19, 1 Keyes 208; Peo. v. With- 
erbee, 178 App. Div. 368, 164 NYS 
915; Hempy v. Griess, 30 App. Div. 
434, 51 NYS 1072; Matter of Pier- 
son, 19 App. Div. 478. 46 NYS 557; 


Banks v. American Tract. Soc., 4 
Sandf. Ch. 438. 
N. C+——Flemming v. Strohecker, 
117 N. C. 366, 23 SE 440. 
Oh.—Potter v. Myers, 31 Oh. St. 
103; Holland v. Drake, 29 Oh. St. 
441, 


Pa.—Montgomery v. Heilman, 96 
Pa. 44. 

S. C.—McLaurin v. Kelly, 40 S. C. 
486, 19 SH 148; Jones v. Hudson, 23 
SuaiC.) 494. 

Tenn.—Memphis Cons. Gas., etc., 
Co. v. Simpson, 118 Tenn. 532, 103 
SW 788. 

Tex.—Crabtree v. Whiteselle, 65 
Tex. 111; Lamar County v. Talley, 
(Civ. A.) 94 SW 1069; Dupree v. 
Duke, 30 Tex. Civ. A. 360, 70 SW 
561; Phelps v. Norman, (Civ. A.) 55 


WwW 978. 
_ Vt.—Lee v. Follensby, 86 Vt. 401, 


85 A 915. F 

Wis.—Harvie v. Caledonia, 161 
Wis. 314, 154 NW 383. 

Wyo.—Big Horn Powder Co. V. 
Martin, 24 Wyo. 400, 160° P 334. 

[a] Positions held not inconsis- 
tent.— (1) Where ejectment is 
brought and submitted on agreed 
statement of facts, and before de- 
cision defendants move to withdraw 
such statement and file a bill setting 
up equity not cognizable in such 
action and praying for an injunction 
restraining the action of ejectment, 
such agreed statement will not estop 
them from setting up such equity 
and enjoining the prosecution of 
such action. The agreement is not 
materially inconsistent — with the 
matters set up in the bill. Gentry 


to take positions inconsistent therewith, in the 
absence of fraud or mistake.‘ 
cations of the rule ** it has been applied to agree- 


Among other appli- 


v. Poteet, 59 W. Va. 408, 53 SE 787. 
(2) Where one who has obtained a 
decree for foreclosure against land 
of a decedent which quiets title 
against him in favor of one holding 
a tax title to the land joins in a 
stipulation with the administrator 
and the holder of the tax title re- 
ducing the amount of the decree and 
recognizing the decree in favor of 
the holder of the tax title, he is not 
thereby estopped to attack the tax 
title. Yale v. Black, 25 Nebr. 560, 
570, 41 NW 39 (“The gratuitous and 
inconsequent consent of Brown 
[holder of tax title] to this stipu- 
lation can be held to be of import- 
ance in the controversy, either 
as an estoppel or in any other 


[b]| Who bound.—Where defend- 
ants in a suit for realty based on a 
judgment do not claim under the 
person against whom the judgment 
was rendered, they are not estopped 
by any stipulation made by such 
person from questioning the validity 
of the judgment. Rosenberger v. 
Gibson, 165 Mo. 16, 65 SW 237. 
wae Blain v. Patterson, 47 N. H. 

47. See cases supra notes 45, 46. 

[a] Thus where the president and 
manager of several allied corpora- 
tions enters into a written contract 
of employment with the general 
manager for one of such corpora-~ 
tions, but the contract is made in 
the name of another of such cor- 
porations, and the general manager 
sues both corporations for wages, a 
stipulation that such writing is a 
contract of the corporation for 
which the services were rendered, on 
which stipulation the general man- 
ager dismisses the suit against the 
other corporation, estops the cor- 
poration for which the services were 
rendered from denying the same ds 
against the gencral manager. Blair 
v. Kingman Impl. Co., 82 Nebr. 344, 
117 NW 773. 

{b] Where a party consents to 
an order providing for the advance- 
ment of money by a corporation te 
protect an estate in its possession , 
as receiver, and the money is ad- 
vanced, he cannot impeach the order, 
nor question the corporation’s ap- 
pointment or capacity to act as re- 
ceiver, nor object that the receiver 
became a creditor by making such 
advances. Roby v. Title Guarantee, 
etc., Co., 166 Ill. 336, 46 NE 1110. 

[c] Consent to jurisdiction. 
Where a suit is instituted of which 
a justice has no jurisdiction, and by 
agreement of defendant the case is 
tried before the justice, and results 
in a judgment for plaintiff, and de- 
fendant takes no appeal, and after- 
ward plaintiff in accordance with a 
rule of court files a Sworn copy of 
his account and takes a judgment 
for want of an affidavit of defense, 
defendant is estopped from object- 
ing to the jurisdiction of the justice 
in order to destroy the validity of 
the judgment Montgomery v. Heil- 
man, 96 Pa. 44. See also Phelps v. 
Norman, (Tex. Civ. A.) 55 SW 978 
(a party who has signed and filed a 
stipulation in a cause that a judg- 
ment may be entered against him by 
a district court cannot question its 
jurisdiction). 

{d] Extension of. time to make 
payment of land sold at judicial sale. 
—Where a purchaser at a sale by 
the register in chancery, by agree- 
ment of plaintiff in the decree en- 
tered of record, obtains an extension 
of time for the payment of the pur- 
chase money, he is estopped from 
afterward asserting that the money 
had been paid. Haralson v. George, 


56 Ala, 205. 
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ments as to date of rendition of judgment ** or for 
settlement of causes;*® an agreement that a certain 
person is the common source of title;°° stipulations 
for continuances;°*! stipulations that if a foreclosure 
sale is effected pending an appeal from the fore- 
closure decree the proceeds shall be held in court 
subject to be disposed of pursuant to the mandate 
and decision of the appellate court;°? stipulations 
that the judgment should be for a designated 
amount or nothing;®’ stipulations in a decree of 
divorce to take a definite sum as alimony;°* stipu- 
lations to waive service of writ or pleading;°® and 
to stipulations that the suit should abide the final 
decision to be made in another case brought by 
plaintiff,°* that the trustee under a lost deed has 
power to sell,®°” that deed be made to the heirs of 
the purchaser who died before confirmation of the 
sale,°® that the judge might sign a skeleton bill of 
exceptions, which would be complete, except for the 
transcript of the testimony, and that this should be 
inserted as it was transcribed,°® that certain articles 


ESTOPPEL 


ute.® 


[§ 232] 
General. 


verse party.°? 


sued for in trover should be retained by defendant 


48. Ridgway v. Morrison, 28 Ind. 


49. Dickinson y.. Citizens’ Ice, 


ete; Co., 139 Minn. 201, 165 NW 
1056. 

50. Crabtree v. Whiteselle, 65 
TNexi21VT; 


51. Berry v. Dewey, 102 Kan. 392, 
170 P 1000. 

52. Halliday v. Stuart, 151 U. S. 
229, 14 SCt 302, 38 L. ed. 141. 

53. Mahoney vy. Marshall, 3 Ida. 
(Hasb.) 484, 31 P 809 (under this 
stipulation defendants cannot after- 


ward contend that a judgment 
against them for'that amount was 
excessive). 


54. Hopper v. Hopper, 19 Ill. 219. 

55. Walker v. King, 2 Miss. 17; 
Alton v. Gilmanton, 2 N. H. 520. 

56. Lamar County v. Talley, (Tex. 
Civ. A.) 94 SW 1069. 

57. Jones v. Hudson, 23 §. C. 
494, 

58. Flemming v. Strohecker, AN lee 
N. C. 366, 28 SH. 440. 

59. Memphis Cons. Gas., etc., Co. 
v. Simpson, 118 Tenn. 532, 103° SW 
788. See also Winona Paper Coy we 
*Kalamazoo First Nat. Bank, 33 Ill. 
A. 630, 632 (where it appeared that 
a bill of exceptions had not been 
filed within the time fixed by the 
order of the court, but attached to 
it was a stipulation signed by ap- 
pellee’s counsel, that ‘the foregoing 
bill of exceptions may be incorpo- 
rated in and taken to the Appellate 
Court as a part of the record herein, 
as provided by the statute,’ the 
appellee was held estopped to deny 
that all orders necessary to make 
the bill of exceptions part of the 


record were entered). 

60. Blain v. Patterson, 47 N. H. 
523. 

61. McLaurin v. Kelly, 40 S. C. 


486, 19 SE 143 (this estops the party 
to deny validity of judgment, or that 
it is unpaid). 

62) +Palmer,"v..,.Kemp, . 2) Au i. 
Marsh. (Ky.) 355 (this operates to 
estop the party to deny the executor- 
ship). 

63. Potter v.. Myers, 31 Oh. St. 
1038. ’ 

64. Rhoades’ Est., 1 LancBar (Pa.) 
28. See also Yule v. Black, 25 Nebr. 
572, 41 NW 394 (recognizing rule). 

65. Webster v. Randall, 19 Pick. 
(Mass.) 13:. See also Yule v. Black, 
25 Nebr. 572,. 41 NW 394 (recogniz- 
ing rule). 

{a] MTllustration.—Plaintiff having 
made an agreement, at the time of 
commencing such action, that he 
would pay to defendant, or to such 
of his creditors as he should desig- 
nate, whatever sum should be recov- 


ered of one Summoned in the action 
as a trustee, it was held that plain- 
tiff was*not, by such agreement, es- 
topped, as against defendant, to give 
such note in evidence, the benefit 
thus secured to defendant not being 
coextensive with what might be re- 
covered of him but with what might 
be recovered of the trustee. Web- 
ster v. Randall, 19 Pick. (Mass.) 13. 
66. Walker v. C’Connor, (Ga. A.) 
97 SE 276 (that counsel for plaintiff 
in error had joined in a petition that 
the regular term of the superior 
court be adjourned to a later date on 
the ground of the death of a promi- 
nent member of the bar did not estop 
him, when court convened at the 
time fixed by order of adjournment, 
from objecting that such adjourn- 
ment was irregular and illegal). 
Be Harrison v. Wilkin, 78 N. Y. 
{in former proceedings see infra 
§§ 232, 233..- 
68. Cross references: 
Foreign divorce, estoppel of prevail- 
ing party see Divorce § 851. 
Pleading in former proceedings see 
infra §§ 238-240. 
REET eNTY pias onmer proceedings see 
infra § 2 
69. U. cater v. Wakelee, 156 
U. S.. 680, 15 SCt 555, 39 L..ed. 578; 
Miami Cycle, etc., Co. v. Allen, 257 
Fed. 556; Shelton Vv. Southern R. Co., 
255 Fed. 182; Officer v. J. Ls Owens 
Co., 252 Fed. 337, 342, 164 CCA 261 
[cit Cyc]; Kintner v. Atlantic Com- 
munication Co., 240 Fed. 716, 153 CCA 


514 [aff 230 Fed. 829]; McFarland 
V. ec CULrtin,. (233 Medoniaeue Lave CelAG 
494; Browning v. Boswell, 215 Fed. 


826, 182 CCA 168; Boston El. R. Co. 
Vv. Paul Boyton Co., 211 Fed. 812, 128 
CCA 338; Alcorn vy. Alcorn, 194 "Fed. 
ator, [elt, Cyc];, Kamm v. Rees, “177 
Fed. 14, 100 CCA. 4382; McNeil v. 
McNeil, 170 Fed. 289, 95 CCA 485; 
Canton Roll, etc., Co. v. Rolling Mill 
Co. PL55 Fed. 321 [mod on _ other 
grounds 168 Fed. 465, 98 CCA 621 
(certiorari den 214 U. S. 5138, 29 SCt 
694, 538 L. ed. 1062)]; In re Wiessner, 
116 Fed. 68; Lafayette Bridge Co. 
v. Streator, 105 Fed. 729; Attna L. 
Ins. Co. v. Lyon County, 82 Fed. 929. 

Ala.—Yarbrough Turpentine Co. v. 
Taylor, 201 Ala. 434, 78 S 812; Har- 
rison v. Harrison, 200 Ala. 379, 76 S 


295; Wooddy v. Matthews, 194 Ala. 
390, 69 S 607; Savage v. Johnson, 
127 Ala. 401, 28 S 65538; Western 


Union Tel. Co. v. Emerson, 14 Ala. 
A. 247, 69 S 335; Lasseter v. Deas, 
9 Ala. A. 564, 63 S 735. 
Alaska.—Ballaine v. Alaska North- 
ern R. Co., 5 Alaska 694; Woodside 
v. Johnston, 5 Alaska 99. 
Ark.—Wood v. Wood, 59 Ark. 441, 


[§§ 231-232 


and certain articles should be delivered up to plain- 
tiff;°° also to a consent to an order renewing execu- 
tion,®! consent to revival in the name of the ex- 
ecutor,®? and consent to a journal entry showing 
that a bill of exceptions was duly perfected.®* 
some prejudice, injury, or disadvantage must re- 
sult to the party setting up the estoppel;®* also 
in order to create an estoppel, the agreement or 
stipulation must be coextensive with the claim which 
it is offered vo defeat;°> and the agreement must 
not be to do some act which is forbidden by stat- 
Stipulations entered into merely for the pur- 
pose of the suit are not operative as an estoppel 
in a subsequent action.** 

(2) In Former Proceedings *S—(a) In 
A claim made or position taken in a for- 
mer action or judicial proceeding will, in general, 
estop the party to make an inconsistent claim or to 
take a conflicting position in a subsequent action 
or judicial proceeding to the prejudice of the ad- 


But 


27 SW 641, 43 AmSR 42,28 LRA 157. 
Meresme te Ae v. Billagram, 2 Cal. 
5 
Colo. .wihiwnle v. Wessels, 180 P 
309; Salisbury v. La Fitte, 57 Colo. 
358, 141 P 484° [aff 21,Colo.-A. 13; 
121 P 952]; Montezuma Valley Irr. 
Dist. v. Longenbaugh, 54 Colo. 391, 
398, 131 P 262 [quot Cyc]; Wason 
v. Frank, 7 Colo. A. 541, 44 P 378. 
Conn.—Kenure v. Brainerd, etc., 
Co, 88 .Conn., 265,.91, A 185, “ 
Del.—Cullen v. Veasey, 95 A. 655. 
D. C.—District of Columbia v. 
Gardiner, 39 App. 389; Clark v. Bar- 


ber, 21 App. 274; Dexter v. Gordon, 


11 App. 60. 

Ga.—Comer v. Epps, 99 SE 120; Mc- 
Donald v.. Bell,.99 SE 54; Hagins v. 
Simmons, 142 Ga. 587, 83 SE 227; 
Crumley v. Laurens Banking Co., 141 
Ga. 603, 81 SE 871; David v. Tueker, 


140 Ga. 240, 78 SE 909; Stroud v. 
Hancock, 116 Ga. 332 » 42 SE 496; Gen- 
try v. Barron, 109 Ga. 172, 34 SE 


349; Ray v. Home, ‘etc., Inv., etc., Co., 
106 Ga. 492, 32 SH. 603; Luther v. 
Clay, 100 Ga. 236, 28 SE 46, 39 LRA, 
95; McDonald v. Bell, (A.) 99 SE 54; 
Savannah v. Monroe, 22 Ga. A. 285, 
96 SE 500; Savannah vy. Monroe, 93 
Ga. A. 190, 95 SE 731; Ray v. Cruce, 
21 Ga. A. 539, 94 SE 899; Harris v. 
Montgomery, “TRO Gar As 459, 89 SE 
534; Atlanta v. Glenn, 17 Ga. A. 619, 
87 SE 910; Central of Georgia R. Co. 
v. Waldo, 9 Ga. A. 182, 70 SE 1021; 
Haber-Blum Bloch Hat Co. v. Ferlies- 
leben, 5 Ga. A. 123, 62 SE 712. 

Ill.—Nixon v. Nixon, 268 Ill. 524, 
109 NE 294; American Car, ete., Co. 
v. Hill, 226 Ill. 227, 80 NE 784 {aff 
128 Ill. A. 176]; Leigh v. Nat. Hol- 
low Brake-Beam Co., 224 Ill. 76, 79 
NE 318; Cheney v. Ricks, 168 Ill. 
533, 48 NE 75; Jeffery v. Robbins, 167 
TI, OSLO 4? NE. 725 [aff 62 Ili. A. 
190]; Montague v. Selb, 106 Ill. 49; 
Gebhardt v. Reeves, 75 Ill. 301; Su- 
preme Lodge, O. M. Pie Eckhardt, 
197 Ill. A. 302; Fraser v. Fraser, 149. 
Tll. A. 186; Thorn v. Wallace, 88 Ill. 
A. 562; Barrett v. Bogardus, 71 Ill. 
A. 407. 

Ind.—Furness v. Brummitt, 48 Ind. 
A. 442, 95 NE 1114 

Iowa. —Murphy Vv. Cochran, 134 NW 
1085; Snouffer v. Tipton, 150 Iowa 
fey, 129 NW 345, AnnCas1912D 414; 
Peters Vv. Snavely- Ashton, 144 lowa 
147, 120 NW 1048, 122 NW 836; King- 
man Plow Co. v. ‘Knowlton, 143 Iowa 
25, 119 NW 754; Galt v. Provan, 131 
Iowa 277, 108 "NW 760; Willis NAS 
Weeks, 129 Iowa 525, 105 NW 1012; 
Kirkhart v. Roberts, 123 Iowa 1387, 98 
NW 562; Crawford vy. Nolan, 70 Iowa 
97730 NW 32. 

Kan. —Wilson y. Cloud County, 90 
Kan.) 107, 132 P1176; ,90 Kan) 4463. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 233] (b) Elements, Extent, 
ule. In order to work an estoppel the position 


Loser T3; ~Ands van iPratt, 261)-Kan. 
775, 60 P 1048 [rev 10 Kan. A. 335, 
58 P 283]; Cornell Univ. v. Parkin- 
son, 59 Kan. ‘365, 53 P 138. 
Ky.—McCrocklin v. O’Donaghue, 
159 Ky. 564, 167 SW 901; Carter v. 
Jordan, 154 Ky. 75, 77, 156 SW 1066 
[quot Cyc]; Lawrence v. Lawrence, 
145 Ky. 61, 140 SW 36; Cress v. Con- 
ley, 143 Ky. 441, 136 SW 1022; Dur- 
rett v. Stewart, 88 Ky. 665, 11 SW 
173, 11 KyL 172; Doniphan y. Gill, 1 
B. Mon. 199; Pollock v. Germantown, 
etc., Turnp. Co., 6 Ky. Op. 324; Tay- 
lor v. Berry, 3 Ky. Op. 241. 
La.—Hibernia Bank, etce., Co, v. 
Dresser, 138 La. 59, 70 S 37; Handlin 
v. New Orleans, 121 La. 565, 46 S 
652; Pharr v. Coudroy, 118 La. 499, 
43 S 76; Emonot’s Succ., 109 La. 359, 
33 S 368; Murray v. Spencer, 46 La. 
Ann. 452, 15 S 25; Johnson vy. Flan- 
ner, 42 La. Ann. 522, 7 S 455; Del 
Bondio v. New Orleans Mut. Ins. As- 
soc., 28 La. Ann. 139; Jackson v. 
Taylor, 3 La. A. (Orleans) 176. 
Me.—Gordon vy. Hutchins, 105 A 
356; Erskine v. Wiscasset, etc., R. 
Co., 105 Me. 113, 72 A 1019; Rogers 
v. Portland, etc., R. Co., 100 Me. 86, 
60 A 713, 70 LRA 574. 
Md.—Edes v. Garey, 46 Md. 24. 
Mass.—Stinson v. Sumner, 9 Mass. 
143, 6 AmD 49. 
Mich.—Gates v. Detroit, ete, R. 
Co., 158 Mich. 477, 122 NW 1078; 
Cline v. Wixson, 128 Mich. 255, 87 


Boyce, 49 Mich. 122, ; 
Jones v. Pashby, 48 Mich. 6384, 12 NW 
884; Cummings v. Fearey, 44 Mich. 
39, 6 NW. 98. 

Minn.—Przyblyski v. Pellowski, 141 
Minn. 193, 169 NW 707. 

Mo.—State v. Lincoln County Cons. 
School Dist. No. 1, 209 SW 938; Wil- 
son v. McDaniel, 1909 SW 3; Bowman 
v. Anderson, 268 Mo. 1, 186 SW 1012; 
Sidway v. Missouri Land, etc., Co., 
187 Mo. 649, 86 SW 150; Coney v. 
Laird, 153 Mo. 408, 55 SW 96; Nave 
v. Todd, 83 Mo. 601; Wadlow v. 
Greene County Cons. School Dist. No. 
3, (A.) 212 SW 904; Mayes v. Cun- 
ningham, (A.) 204 SW 404; Barrett 
v. Stoddard County, (A.) 183 SW 644; 
Western Auction, etce., Co. v. Shore, 
(A.) 179 SW. 769; Weaver Min. Co. 
v. Guthrie, 189 Mo. A. 108, 175 SW 118; 
McClure v. Clements, 161 Mo. A. 23, 
143 SW 82; Carr v. Barnes, 138 Mo. 
A. 264, 120 SW 705; Columbia Brew- 
ing Co. v. Miller, 124 Mo. A. 384, 
101 SW 711; Reiger v. Faber, 116 Mo. 
A, 123, 92 SW 183. 

Nebr.—Bodie v. Bates, 99 Nebr. 253, 
156 NW 8; Prudential Real BHst. Co. 
v. Hall, 79 Nebr. 808, 116 NW 40; 
State v. Several Parcels of Land, 79 
Nebr. 805, 118 NW 243, 79 Nebr. 808, 
116 NW 40. 

Nev.—Scott v. Day-Bristol Cons. 
Min. Co., 37 Nev. 299, 142 P_ 625. 

N. H.—Ayers v. Laighton, 73 N. H. 
487, 63 A 43; Hatch v. Partridge, 35 
N. H. 148; Brown v. Roberts, 24 N. 
iP 131. 

N. J.—McDonald v. New Jersey 
Cent. R. Co., 103 A 198; In re Walsh, 
80 N. J. Eq. 565, 74 A 563; Bijur 
v. Standard Distilling, ete. Co., 78 
N. J. Eq. 582, 81 A 1132 [aff 74 N. 
J. Eq. 546, 70 A 934]; Binns v. Sling- 
erland, 55 N. J. Eq. 55, 36 A 277 [rev 
on other grounds 56 N. J. Eq 413, 39 
A 712]; Ruckelschaus v. Oehme, 48 
N. J. Eq. 436, 22 A 184 [aff 49 N. 
J. Eq. 340, 24 A 547]. ; 

N. M.—Daly v. Berstein, 6 N. M. 
380, 28 P 764. 
~ N, Y.—Schoellkopf v. Coatsworth, 
166 N. Y. 77, 59 NE 710; Camp v. 
Smith, 136 N. Y. 187, 32 NE 640 
{aff 18 NYS 523]; Hemmingway v. 
Poucher, 98 N. Y. 281 [rev 18 NY 
WklyDig 271]; Rider v. Union India 
Rubber Co., 28 N. Y. 379. [aff 18 N. 
Y: Super. °85]} ‘ Butler’ 'v. Miller, 1 
N. Y. 496 [aff 5 Den. 159]; Peo. Vv. 
Ormond, 178 App. Div. 151,-165 NYS 


ESTOPPEL 
and Limits of 


assumed in the 


179 [aff 221 N. Y. 288, 116 NE 993]; 
McDonald v. Ruggiero, 144 App. Div. 
230, 129 NYS 77; Matter of Mahar, 
1381 App. Div. 420, 116 NYS 1068 
Johnstown Min. Co. vy. Butte, etc, 
Cons. Min. Co., 60 App. Div. 344, 
70 NYS 257; Long Island R. Co. v. 
Garvey, 11 App. Div. 626, 42 NYS 155 
[aff 159 N. Y. 334, 54 NE 60]; Gar- 
butt v. Smith, 40 Barb. 22; Hutchins 
v. Hutchins, 18 Misc. 633, 42 NYS 
601; Mattey Constr. Co. v. The Junc- 
tion, 170 NYS 35; Devine v. Melton, 
156 NYS 228 [rev 89 Misc. 570, 153 
NYS 715]; Avery v. Chapman, 127 
NYS 721; McLain v. Bird, 120 NYS 
1032; Weinstock vy. Levison, 14 NYS 
64, 20 NYCivProc 1, 26 AbbNCas 244. 

N. C.—Holloman vy. Southern R. 
Coa 2Z2N Cr) 372,290 SE) 292, TRA 
1917C 415, AnnCas1917E 1069 [quo 
Cyc]; Brantly v. Kee, 58 N. C. 332. 

N. D.—School Dist. No. 94 Vv. 
Thompson, 27 N. D. 459, 146 NW 727. 
eee ET v./ Boltz, 29, Oh.) Cir, Ct. 

53 

Okl.—Revel vy. Pruitt, 42 Okl. 696, 
142 P 1019. 

Pa.—In re Pivirotto, 251 Pa. 548, 
97 A 80; Moser vy. Philadelphia, etc., 
R.) 05/4233) .Pa..259, ) 2705 82 A.w362, 
40 LRANS 519 [quot Cyc]; Clear 
Springs Water Co. vy. Catasauqua 
Borough, 231 Pa. 290, 80 A 566; In 
re Real Hst. Inv. Co:, 218 Pa. 292, 
67 A 457; Aronson vy. Cleveland, etc., 
R. Co., 70 Pa. 68; Campbell v. Steph- 
ens, 66 Pa. 314; Csizik v. Verhovay 
Sick Ben. Assoc., 60 Pa. Super. 466; 
Phillips v. Crist, 33 Pa. Super. 445; 
Gallagher v. Gailagher, 16 Pa. Dist. 
458; Sheble v. Patterson, 5 Kulp 153; 
Lockwood v. Com., 12 WklyNC 451. 

Porto Rico.—American R. Co. v. 
Feliu, 6 Porto Rico Fed. 216. 

R. I.—Miller v. Healey, 39 R. I. 339, 
97 A 796. 

S. D—Bailey v. Wright, 21 S, D. 
349, 358, 112 NW 853 .[quot .Cyc]; 
J. I. Case Threshing Mach. Co. v. 
Pederson, 6 S. D. 140, 60 NW 747. 

Tenn.—Stearns Coal, ete., Co. v. 
Jamestown R. Co., 208 SW 334; At- 
kinson v. Rhea, 7 Humphr. 59; Read 
v. Eranklin,; (Ch: A.) 60. SW :215; 
Bussell v. King, (Ch. A.) 48 SW 310. 

Tex.—Abilene Gas, etc. Co. v. 
Thomas, (Civ. A.) 211 SW 600; Chi- 
cago R., etc., R. Co. v. Lopez, (Civ. 
A.) 209 SW 192; Sellers v. Puckett, 
(Civ. A.) 180 SW 639; Sledge v. Den- 
ton, (Civ. A.) 147 SW 281, 283 [cit 
Cyc]; Flack v. Bremen, 45 Tex. Civ. 
A. 473, 101 SW 537; Titel v. Gar- 
land, (Civ. A.) 85 SW 466 [aff 99 
Tex.i0201,. 87° SW 11152]; Henry’ ''v. 
Thomas, (Civ. A.) 74 SW 599; North- 
ington v. Taylor County, (Civ. A.) 
62 SW 936; Taffinder v. Merrill, (Civ. 
A.) 61 SW 9386 [aff 95 Tex. 95, 65 
SW 177]; Hitchler v. Boyles, 21 Tex. 
Civ. A. 230, 51 SW 648; Scanlan v. 
Hitchler, 19 Tex. Civ. A. 689, 48 SW 
762. 
Utah.—Sierra Nevada Mili Co. v. 
Keith O’Brien Co., 48 Utah 12, 156 P 
943. 

Va.—Vichars v. Weisinger Cloth- 
ing Co., 121 Va. 679, 93 SE 580; Low- 
enbach v. Kelley, 111 Va. 439, 69 SH 
352; Norfolk, etc., R. Co. v. Consoli- 
dated +Turnpsy Co. pli Vals 13k, 168 
SE 346, AnnCas1912A 239 [cit Cyc]; 
Tatum v. Ballard, 94 Va. 270, 26 SH 
871. 

Wash.—Sandberg v. Light, 55 
Wash. 189, 104 P 205; Wees v. Page, 
47 Wash.) 213;: 9t P. .7663:-Scotticv. 
Mathews, 25 Wash. 486, 65 P 756. 

Wis.—Kaehler v. Dobberpuhl, 60 
Wis. 256, 18 NW 841; Mariner v. 
Milwaukee, etc., R. Co., 26 Wis. 84. 

Man.—Black v. Dominion Fire- 
proofing Co., 25 Man. 426; Winnipeg, 
etc., R. Co. v, Mann, 7 Man. 81. 

Ont.—Gibbs v. Crawford, 8 U. C. Q. 
B.. 155, 

Austr.—Curtis v. Perth, ete., Bottle 
Exch. Co., Ltd.,.18 Austr..C. L. R. 97. 

[a] Tlustrations.—(1) One who 
has recovered damages.on the ground 


cessfully maintained.7° 


[Al C:f-] 1229: 


former trial must have been suc- 
In proceedings terminat- 


that he has been induced by fraud 
to make himself liable to pay a note 
is estopped from successfully invok- 
ing the maxim, He who comes into 
equity must come with clean hands, 
to defeat the subsequent collection of 
the note in equity. Loy vy. Alston, 
172 Fed. 90, 96 CCA 578. (2) Where 
plaintiffs, in a former action in 
equity against them and others to 
cancel assessments, had an oppor- 
tunity to offer to reconstruct and 
remedy defects in paving, but elected 
to defend on the ground that the 
work was done according to contract, 
they are estopped to claim that they 
had no opportunity to reconstruct 
and remedy the defects, in a suit by 
them on quantum meruit for a rea- 
sonable value of the paving., Snouffer 
v. Tipton, 150 Iowa 73, 129 NW 345, 
AnnCas1912D 414. (3) A party who 
has obtained an injunction will not 
be heard to say that it was void and 
should have been disobeyed. Fraser 
v. Fraser, 149 Ill. A. 186. (4) Where 
citizens applied for removal of ob- 
structions from a road abandoned, in- 
formally, and procured an adjudica- 
tion that it was a private way and 
had been closed without statutory 
notice thereof, they were estopped 
from afterward maintaining an equi- 
table action to remove obstructions 
placed thereon after statutory notice 
for closing the way, on the theory 
that it was a public road. Hagins v. 
Simmons, 142 Ga. 587, 83 SE 227. 
(9) Where in a former suit complain- 
ant recognized the right of defendant 
railway to take the right of way in 
question, and defendant, believing 
that it had the right to ‘such right 
of way, extended its lines in connec- 
tion therewith, complainant will not 
be relieved of the position taken in 
the former suit in subsequent suit in 
ejectment. Stearns Coal, etc., Co. v. 
Jamestown R. Co., (Tenn.) 208 SW 
384. (6) For other applications. of 
rule see infra §§ 234-237. ns 

[b] Recovery as next friend of 
damages to which child not entitled. 
—(1) A father, who, as next friend 
of his minor child, sues and recovers 
in her name damages to which the 
child, unless emancipated, is not en- 
titled, thereby estops himself from 
thereafter, in an action in his own 
name, recovering for the same dam- 
ages. Kenure v. Brainerd, etc., Co,, 
88 Conn. 265, 91 A 185; American 
Car, ete., Co. v. Hill, 226 Ill. 227, 80 
NE.784 [aff 128 Ill. A. 176]; Revel v. 
Pruitt, 42 Okl. 696, 142 P 1019. (2) 
Although, in an action by a father, 
as next friend of his minor child, for | 
damages to such child, a recovery of — 
damages for permanent injuries and 
pain and suffering would be no bar 
to a recovery by him for loss of her 
services, yet it would be inequitable 
to permit him to treat these in one 
action as belonging to her and after- 
ward in another action as belonging 
to him. Kenure v. Brainerd, etc., Co., 
supra. 

{c] Trustees having applied to 
court asking it to assume jurisdiction 
of execution of trust under a void 
deed, they are estopped from with- 
holding from the beneficiary the 
trust property recognized by decree. 
Latrobe v. American Colonization 
Soc., (Md.) 106 A 858. 

70. U. S.—Owensboro v. Owens- 
boro Waterworks Co., 243 U. S. 188, 
37 SCt 322, 61 L. ed. 650. 

Ala.—Todd v. Interstate Mortg., 
etc., Co., 196 Ala. 169, 71 S 661. 

Cal.—Westall v. Altschul, 126 Cal. 
164, 58 P 458. 

Colo.—Yates v. Hurd, 8 Colo. 343, 
STBIST5. 

Ga.—McAfee v. Newberry, 144 Ga. 
473, 87 SE 392; Jordan v. Jenkins, 17 
Ga. A. 58, 86 SE 278. 

Towa.—Waterloo, ete. R. Co. v. 
Harris, 180 Iowa 149, 161 NW 69. 

La.—-Behrman vv. Louisiana, R., 
etc., Co., 127 La. 775, 54 S.25; Hornor 
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ing in a judgment,’? the positions 
inconsistent,’? the parties must be 


v. McDonald, 52 La. Ann. 406, 27 S$ 
91: Godwin v. Neustadtl, 47 La. Ann. 
841, 17 S 471; Stockmeyer v. Oertling, 
38 La. Ann. 100. 

Mass.—Jennings v. Wall, 217 Mass. 
278, 104 NE 738. 

Mich.—Ladd v. Brown, 108 Mich. 
105, 65 NW 520. 

N. Y.—Paltey v. Egan, 200 N. Y. 
83, 98 NE 267; Wheeler v. Ruckman, 
51 N. Y. 391 [aff 30 N. Y. Super. 447, 
35 HowPr 350]; Chauvet v. Ives, 104 
App. Div. 303, 93 NYS 744 [aff 185 N. 


Y. 587° mém; 78° NE 1101 memy. 
Pa.—McQueen’s App., 104 Pa. 595, 
49 AmR 592. 


Wash.—Mineah vy. Duffy, 103 Wash. 
547, 175 P 170. 
Thrall, 60 Wis. 


Wis.—Thrall vy. 
503, 19 NW _ 353. 

[a] Application of rule.— The 
suing out of an attachment so defec- 
tive that no judgment could be ren- 
dered thereon will not preclude a 
seller of goods on a conditional bill 
of sale from proceeding in bail 
trover. Jordan v. Jenkins, 17 Ga. A. 
58, 86 SE 278. 

[b] An unsuccessful attempt to 
establish a certain state of facts in 
one action does not estop the party 
from alleging a different and incon- 
sistent state of facts in a subsequent 
action between the same parties and 
on the same subject matter. Mc- 
Queen’s App., 104 Pa. 595, 49 AmR 
592. 


71. Ill.—Feathersione y. Betlejew- 
ski, 75-1115 A: 59. 

Iowa.—Waterloo, ete. R. Co. v. 
Harris, 180 Iowa 149, 161 NW 59. 

Kan.—Goodin v. Newcomb, 6 Kan. 
A. 431, 49 P 821. 

Ky.—Brown v. Green, 184 Ky. 300, 
211 SW 860. 

N. J.—Seacoast Real Est. Co. v. 
American Timber Co., (Ch.) 104 A 
437. : 

N. C.—Slade v. Sherrod, 175 N. C. 
346, 95 SE 557. 

Pa.—Schmitt v. Carbondale, 257 
Pa. 451, 101 A 755. 

Porto Rico.—Semidey vy. Central 
~ Aguirre, 7 Porto Rico Fed 572. 

{a] Court without jurisdiction of 
subject matter.—There can be no es- 
toppel where the court in the former 
proceeding was without jurisdiction 
of the subject matter since in these 
circumstances an adjudication upon 
the merits is a nullity. Davidson v. 
Ream, 178 App. Div. 362, 164 NYS 
1037 [aff 97 Misc. 89, 161 NYS 73]. 

[b] Former action pending.—(1) 
No estoppel arises where the former 
action is still pending and no final 
judgment entered therein. Waterloo, 
etc., R. Co. v. Harris, 180 Iowa 149, 
161 NW '69; Le Moyne v. Braden, 87 
Iowa 739, 55 NW 14. (2) Thus, where, 
after the reversal of a judgment inan 
action on a street assessment, a new 
assessment is made, and_ action 
brought thereon before the dismissal 
of the former action, defendant is 
not precluded from a defense that 
the subsequent assessment was not 
made within the time required, by 
setting up other inconsistent de- 
fenses, denying the making of such 
assessment, and that the former suit 
was still pending, no final judgment 
having been entered therein. Westall 
v. Altschul, 126 Cal. 164, 58 P 458. 

[c] Where there has been no trial 
of the former action, there is no 
estoppel in the latter. Goodin v. 
Newcomb, 6 Kan. A. 431, 49 P 821; 
Semidey v. Central Aguirre, 7 Porto 
Rico Fed. 572. 

{d] Dismissal of action.—Feather- 
stone v. Betlejewski, 75 Ill. A. 59; 
Gordon vy. Hutchins, (Me.) 105 A 356. 

fe] Nonsuit—Mineah vy. Duffy, 

103 Wash. 547, 175 P 170. 

{f] Proceedings abandoned. — 
Schmitt v. Carbondale, 257 Pa. 451, 
101 A 755. 

72. Ala.—A#tna Ins. Co. v. Hann, 


ESTOPPEL. 


must be clearly 
the same,’*? and 


196 Ala. 234, 72 S 48. 

Ark.—James v. Mallory, 76 Ark. 
509, 89 SW 472. 

Ill.—Metzger v. Morley, 197 Ill. 208, 
64 NE 280 [aff 99 Ill. A. 280]; Laskey 
v. Mendelson, 197 Ill. A. 494. 

Ind.—Pittsburg, etc, R. Co. v. 
Swinney, 91 Ind. 399. 

Iowa.—Arie v. Burnside, 182 Iowa 
1107, 166 NW 376; Waterloo, etc., R. 
Co., v. Harris, 180 Iowa 149, 161 NW 
69; Frantz v. Vincent, 151 Iowa 680, 
133 NW 121. 

Kan.—Junction City Cent. Nat. 
Bonk v. Sheldon, 86 Kan. 460, 121 P 
340. 

Ky.—Brown v. Green, 184 Ky. 300, 
211 SW 860. 

Mich.—Barger v. Bissele, 170 NW 
76; Church v. Clapp, 47 Mich. 257, 10 
NW 362. 

N. Y.—Witty v. Campbell, 44 N. Y. 
410; Columbia Trust Co. v. Norske 
Lloyd Ins. Co., 100 Misc. 550, 166 
NYS 915 [aff 167 NYS 1089]. 

Tex.—Beck v. Avindino, 29 Tex. 
Civ. A. 500, 68 SW 827. 

ta] Position held not inconsistent. 
—In an action to recover for goods 
sold and delivered, where the de- 
fense was that the goods sued for 
were sold to a corporation which 
later became bankrupt, and not to 
defendants individually, the refusal 
of plaintiff, on request, to prove his 
claim in bankruptey is consistent 
with his attitude in the action that 
defendants and not the corporation 
were his debtors. Laskey v. Mendel- 
son, 197 Ill. A. 494. 

73. U. S.—Officer v. J. L. Owens 
Co., 252 Fed. 337, 164 CCA 261. 

Ala.—Jones v. McPhillips, 82 Ala. 
102, 2 S 468. 

Colo.—Montezuma Valley Irr. Dist. 
v. Longenbaugh, 54 Colo. 391, 398, 131 
P 262 [quot Cyc]. 

Ga.—-Stewart v. Mandy, 135 Ga. 
112, 68 SE 1037; Murray v. Sells, 53 
Ga. 257; Haber-Blum-Bloch Hat Co. 
v. Friesleben, 5 Ga. A. 123, 62 SE 712. 

Iowa.—-Le Moyne v. Braden, 87 
Iowa 739, 55 NW 14. 

Kan.—-Lincoln First Nat. Bank v. 
Duncan, 80 Kan. 196, 101 P 992, 28 
LRANS 327, 18 AnnCas 78; Carter v. 
Astna L. Ins. Co., 76 Kan. 275, 91 P 
178, 11 LRANS 1155. 

Ky.—Ford v. Rice, 164 Ky. 790, 176 
SW 206; Carter v. Jordan, 154 Ky. 
75, 77, 156 SW 1066 [quot Cyc]; 
Mentz’s Assignee v. Mahoney, 150 
Ky. 409, 150 SW 508, 505 [cit Cyc]; 
See v. Poor, 3 Metc. 503, 79 AmD 

Peo eine v. Bean, 134 Mass. 


Miss.—Pigott v. Pigott, 112 Miss. 
873, 73 S 800. 

Mo.—Peniston vy. Hydraulic. Press 
Brick Co., 234 Mo. 698, 1388 SW 532; 
Burnes v. Porter, 82 Mo. A. 66. 

Nebr.—State v. Ryan, 92 Nebr. 636, 
139 NW 235, AnnCas1914A 224, 

N. Y.—Quinby v. Carhart, 133 N. Y. 
579, 30 NE 972 [aff 58 N. Y. Super. 
490, 12 NYS 556]; Lawrence v. Camp- 
bell, 82 N. Y. 455; Empire Mfg. Co. 
v. Moers, 27 App. Div. 464, 50 NYS 
eee Catlin v. Grote, 4 E. D. Smith 

Pa.—Pittsburgh Constr. Co. v. West 
a Belt R. Co.,' 232 Pay-/578, 81° A 

Tenn.—Hendrick vy. Fritts, 93 Tenn. 


270, 24 SW 11. 

Tex.—Turner v. Phelps, 46 Tex. 
251; Rector v. Brown, (Civ. A.) 208 
SW 702; Heard v. Vineyard, (A.) 212 
SW 489. 

Va.—Norfolk, ete., R. Co. v. Con- 
solidated Turnp. Co., 111 Va. 131, 68 
SE 346, AnnCasi1912A 239 [cit Cyc]. 

Wash.—Meisenheimer v. Meisen- 
heimer, 55 Wash. 32, 104 P 159, 133 
AmSR 1005. 

W. Va.—Mullins v. Shrewsbury, 60 
W. Va. 694, 55 SE 736. 

Wyo.—State v. Gramm, 7 Wyo. 329, 


[§ 233 


the same questions must be involved.** So the party 


52 P 533, 40 LRA 690. 

[a] Rule applied.—(1) An attor- 
ney who signed his name as counsel 
for plaintiff to a petition in a suit 
by plaintiff is not thereby estopped 
from assailing the truth of the aver- 
ments in such petition in a subse- 
quent claim case, wherein the attor- 
ney is a claimant of the property 
involved in the former litigation, and 
to which plaintiff in fieri facias in 
the claim case was not a party. 
Stewart v. Mundy, 155 Ga. 112, 68 SE 
1037. (2) Where a litigant as part cf 
his case asserts that he is indebted 
to a third person not a party to the 
litigation, such assertion is not con- 
clusive against him when  subse- 
quently sued by such person. Lincoln 
First Nat. Bank v. Duncan, 80 Kan. 
196, 101° P 992, 28 LRANS 327, 18 
AnnCas 78. (3) The fact that the 
holder of a mortgage junior to the 
vendor’s lien, in a suit against at- 
torneys for damages claimed to have 
resulted from their negligance in ex- 
amining title, alleged in effect that 
the mortgage was worthless, did not 
estop him, as against others inter- 
ested in the land, from enforcing any 
right resulting from the mortgage. 
Turner v. Phelps, 46 Tex. 251. . (4) 
One who in his bill alleged that he 
claimed land under gift from his fa- 
ther, and claimed title exclusive of 
every one except his coplaintiff, was 
not estopped to dispute in another 
case that he was a tenant in com- 
mon with his brothers and sisters 
who were not coplaintiffs. Pigott v. 
Pigott, 112 Miss. 873, 73 S 800. . 

[b] ‘Whenever a person sues, not 
in his own right, but in the right 
of another, he must, for the purpose 
of estoppel, be deemed a stranger.” 
Therefore, where a guardian peti- 
tions a court to sell land of infants, 
stating that her husband died seized of 
it, and that it descended to his heirs, 
and she sells part under decree in 
the case, and the land in fact belongs 
to her and not to her husband, she 
is not barred by that suit from as- 
serting her own title to land not so 
sold conveyed by one of the heirs to 
a stranger. Mullins v. Shrewsbury, 
60 W. Va. 694, 700, 55 SE 736. 

{c] Nominal parties—A  man- 


damus proceeding brought by a pri- ° 


vate citizen cannot estop the state 
in other litigation from taking a 
different position from that taken by 
the relator in the mandamus pro- 


ceedings, since the state is only a 
nominal party thereto. State v. 
Ryan, 92 Nebr. 636, 139 NW _ 235, 


AnnCas1914A 224. 

{d] The filing of a petition in 
bankruptcy against an alleged debtor 
who was merely an agent is not con- 
clusive against the right to maintain 
an action against the principal debtor 
when subsequently discovered. Gard- 
ner v. Bean, 124 Mass. 347. 

74 U. S.—Officer v. J. L. Owens 
Co., 252 Fed. 837,°164 "CCA 261. 

Colo.—Montezuma Valley Irr. Dist. 
v. Longenbaugh, 54 Colo. 391, 398, 1381 
P 262 [quot Cyc]. 

Ky.—Carter v. Jordan, 154 Ky. 75, 
77, 156 SW 1066 [quot Cyc]. 

Mo.—Peniston v. Hydraulic Press 
Brick Co., 234° Mo. 698, 138 SW. 532. 

N. Y.—McCargo v. Jergens, 206 N-. 
Y. 363, 99 NE 838; Knowlton. v. 
Providence, etc., SS-Co., 53 Nw Y. 76; 
Pollitz v. Wabash R. Co., 150 App. 
Div.. 709, £35 INYSe785: 

N. C.—Savings Loan, 
Yokley, 94 SE 102. 

Or.—La Follett v. Mitchell, 42 Or. 
465, 69 P 916, 95 AmSR 780. 

Pa.—Thomas vy. Altoona, etc., Elec- 
tric Co., 236 Pa. 365, 84 A 846. 

S. D.—Remilliard v. Authier, 20 
S. D. 290, 105 NW 626, 4 LRANS 295. 

Tenn.—Upchurch v. Anderson, (Ch. 
A.) 52 SW. 917. 

Tex.—Rector v. Brown, (Civ. A.) 


etc., Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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claiming the estoppel must have been mislead,’> and 
have changed his position;7® and an estoppel is not 
raised by conduct of one party to a suit unless, by 
reason thereof, the other party has been so placed 
as to make it unjust to him to allow the first party 
to change his position.77 There can be no estoppel 
where both parties are equally in possession of all 
the facts pertaining to the matter relied on as an 
estoppel;’* where the conduct relied on to create 
the estoppel was caused by the act of the party 
claiming the estoppel;’® or where the positions 
taken involve solely a question of law.8° And in 
no event can estoppel be extended beyond the nat- 
ural and reasonable import of the acts or conduct 
relied on to create the estoppel.8! It has been held 
that what a defendant may do in a criminal court 
cannot be pleaded as an estoppel against him in a 
civil action;*? but there is authority to the con- 
trary.8* The general rule may apply, although the 
position assumed in the first instance was errone- 
ous.64 A party cannot deny the validity of steps 


208 SW 702. 

Va.—Norfolk, etc., R. Co. v. Consoli- 
dated Turnp. Co., 111 Va. 131, 68 SE 
346, AnnCas1912A 239 [cit Cyc]. 


mortgages, 
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est on partition independently of the 
the complaining parties 
net being injured by the 


ency of his claims. Davidson y. I. M. 


fal-Crde}* 123i 
taken by him in another proceeding which would 
impute to him fraud upon administration of justice 
in such other proceeding.*®® 
_[§ 234] (c} Applications of Rule—aa. Posi- 
tion Inconsistent with Defense or Objection Inter- 
posed in Prior Action. Applying the rule,®* a party 
who has successfully interposed a defense or ob- 
jection in one action or proceeding cannot shift his 
ground and take a position in another action or 
proceeding which is so inconsistent with his former 
defense or objection as necessarily to disprove its 
truth.8* One who successfully pleads a judgment 
as a bar to an action is estopped from setting up 
in a subsequent action that the judgment is in- 
valid.88 However, a jurisdictional objection which 
prevails in one proceeding will not estop the party 
making it from interposing other objections in 
a subsequent suit on the same subject matter.®® 
[§ 235] bb. Position Inconsistent with Title or 
Contract Asserted in Prior Action. Applying the 
rule,*° a party to an action is estopped from as- 
[quot Cyc]; Lehman vy. Clark, 85 
Ala. 10$, 4 S 651; Jones v. McPhil- 


lips, 82 Ala, 102,'2 S 468; Caldwell 
v. Smith, 77 Ala. 157; Hill v. Hucka- 


inconsist- 


Eng.—Re Walters, 61 L. T. Rep. N. 
S. 872 [rev on other grounds 63 L. T. 
Rep. N. S. 328]. 

[a] Where a former case involved 
a different note, and the only matter 
in common was an item which de- 
fendants stated at the trial that they 
did not ask recovery on, there was 
no ground for estoppel. Savings 
Loan, etc., Co. v. Yokley, (N. C.) 94 
SE 102. 

{[b] A matter which was entirely 
irrelevant to the issues in the former 
action will not preclude a party ina 
Subsequent proceeding. Upchurch v. 
Anderson, (Tenn. Ch. A.) 52 SW 917. 

[ec] A proceeding to fix the trans- 
fer tax is independent of the probate 
proceedings, within the rule that 
parties in the same proceeding are 
not permitted to take inconsistent 
positions, so that the fact that the 
distributees of an estate procured 
the probate of decedent’s will in New 
York, on the theory that he was a 
resident of that state when he died, 
did not prevent them from taking the 
position in the proceedings to assess 
the transfer tax that he was in fact 
domiciled in Cuba when he died. In 


re Mesa, 87 Misc. 242, 149 NYS 536.. 


{d] ‘That additional issues are in- 
volved is not material. Remilliard v. 
Authier, 20 S. D. 290, 105 NW 626, 
4 LRANS 295. 

75. Hamilton v. New Haven, 82 
Conn. 208, 73 A 1; Meyer v. Meyer, 
106 Miss. 638, 64 S 420. 

76. Harris v. Woodard, 142 Ga. 
297, 82 SE 902; Brown v. Green, 184 
Ky. 300, 211 SW 860. : 

77. Cal.—Stein v. Leeman, 161 Cal. 
502, 119°) 663. 

: Ga.—Harris v. Woodard, 142 Ga. 
297, 82 SE 902. 
Mass.—Jennings v. Wall, 217 Mass. 

278, 104 NE 738. : 
Mo.—Davidson v. I. M. Davidson 

Real Est., ete., Co., 249 Mo. 474, 155 

Sw 1. 

N. Y.—Andrews v. 4tna L. Ins. 
©on 1 920N. TY 596. 

Va.—Davis v.’ Davis, 104 Va. 65, 51 
SE 216. 

[a] Thus (1) a defendant is not 
estopped by allegations in his an- 
swer, by reason whereof plaintiff 
discontinues the action, from assert- 
ing the contrary in a subsequent ac- 
tion, where plaintiff has suffered no 
damage by reason of the discontinu- 
ance because he could not have sus- 
tained the prior action in any event. 
Andrews v. Attna L. Ins. Co., 92 N. 
Y. 596. (2) That in a former suit to 
quiet title defendant, claiming under 
mortgages, defended the title of the 
mortgagor to all the lands involved, 
does not estop him to claim an inter- 


Davidson Real Est., etc., Co., 249 Mo. 
474, 155 SW 1. 

78. Siegel, etc., Co.\v. Coiby, 176 
Ill. 210, 52 NB 917. 

79. Hicks v. Fordham, 246 Fed. 
236, 158 CCA 164; Lehman vy. Clark, 
85 Ala. 109, 4 S 651. 

80. Egbers v. Egbers, 98 Wash. 
531, 533, 167 P 1073 (‘The decree is 
a matter of record, unchangeable by 
any attitude of the parties, and the 
fact that one of the parties, on dif- 
ferent occasions, may attempt to put 
different constructions upon _ the 
terms of the decree, in no way alters 
the rights of the parties bound by 
the decree. Their liabilities and 
rights continue the same, regardless 
of the attitude of a contending 


Wilkins v. Tourtellott, 28 Kan. 
825 (where a creditor files a bill to 
set aside the debtor’s discharge in 
bankruptey on the ground that he 
owns certain lands which were not 
turned over to the assignee in bank- 
ruptcy, and the prayer of the peti- 
tion is granted, and the court orders 
the assignee in bankruptcy to sell 
the land mentioned in the petition, 
and also other land claimed to belong 
to the bankrupt, complainant is not 
estopped in a subsequent action re- 
garding the land not mentioned in his 
petition from showing that it did not 
belong to the bankrupt). 

82. Halliday v. Smith, 67 Ark. 
310, 54 SW 970. 

8S. Western Auction, ete., Co. v. 
Shore, (Mo. A.) 179 SW 769 (subse- 
quent mortgagor of furniture, who 
escaped conviction for selling it as 
unencumbered on a plea that he 
signed papers on the understanding 
that they related to other property, 
could not set up that such papers 
were a new note and mortgage in 
substitution for the first note and 
mortgage). 

84. Central of Georgia R. Co. v. 
Waldo, 9 Ga. A. 182, 70 SH 1121. 


85. Shelton v. Southern R. Co., 255 
Fed. 182. 
86. See supra §232. 


87. U. S.—Virginia-Carolina Chem- 
ical Co. v. Kirven, 215,U. S. 252, 30 
SCiai872b 4 Tce Neo re Patt nt, bein 
493, 58 SE 424]; Michels v. Olmstead, 
15% 2U.2S, -198,.,15. SCt_5b80),,39 Le ed. 
671; Philadelphia, eta, R. Co. v. 
Howard, 13 How. 307, 14 L. ed. 157; 
Officer v. J. L. Owens Co., 252 Fed. 
337, 164 CCA 261; Canton Roll, etc., 
Co, v. Rolling Mill Co., 155 Fed. 321 
{mod on other grounds 168 Fed. 465, 
93 CCA 621 (certiorari den 214 U. S. 
513, 29 SCt 694,53 L. ed. 1062) ]. 

Ala.—Millitello v. B. F. Roden Gro- 
cery Co., 190 Ala. 675, 678, 67 S 420 


bee, 70 Ala. 183. 
COSRAN ETO ES by v. Stanton, 17 Conn. 
50 C.—Dexter v. Gordon, 11 App.‘ 


Ga.—Comer vy. Epps, 99 SE 120; 
Savannah y. Monroe, 22 Ga. A. 
190, 95 SE 781; Haber-Blum-Bloch 
Hat Co. yv. Friesleben, 5 Ga. A, 123, 62 
SE 712. j 

Iowa.—Sicux City v. Chicago, etc., 
R. Co., 129 Iowa 694, 106 NW 183, 113 
AmSR 501; Kirkhart vy. Roberts, 123 
Iowa 1387, 98 NW 562; Sweezey v. 
Stetson, 67 Iowa 481, 25 NW 741; 


Perkins vy. Jones, 62 Iowa 345, 17 
NW 573. 

gay ees v.. Gill, Bi Mon: 
199, 


La.—Caldwell v. Morris, 120 La. 
879, 45 S 927, 124 AmSR 446, 15 LR 
ANS 423, 14 AnnCas 1043; Abbot v. 
Wilbur, 22 La. Ann. 368. 

Mich.—Gates v. Detroit, ete, R. 
Co., 158 Mich. 477, 122 NW 1078. 

Mo.—Western Auction, ete., Co. v. 
Shore, (A.) 179 SW 7692; State v. Al- 
len, 132 Mo. A. 98, 111 SW 622; Co- 
lumbia Brewing Co. v. Miller, 124 
Mo. A. 384, 101 SW 711; Welch v. 
Dameron, 47 Mo. "A. 221. 

N. J.—Ruckelshaus v. Oehme, 48 
N. J. Eq. 436, 22 A 184 [aff 49 N. J. 
Eq. 340, 24 A 547]. 

N. Y.—Shaw v. New York El. R. 
Co.) 187 N.Y. 1865-79 ENN3984-8 Peo: 
v. Ormond, 178 App. Div. 151, 165 
NYS 179 [aff 221 N. Y. 283, 116 NE 
993]; Andrews v. AStna L. Ins, Co., 
18 Hun 168 [rev on other grounds 85 
N. Y. 334]; Central City Bank v. 
Dana, 32 Barb. 296; Phinney v. Earle, 
9 Johns. 352. 

Pa.—Barclay v. Deckerhoof, 171 Pa. 
378, 33 A 71; Wills v. Kane, 2 Grant 
60; Kelly v. Eichman, 3 Whart. 419; 
Kenner vy. Postens, 21 LegInt 21. 

S. D.—Bailey v. Wright, 21 S. D. 
349, 353, 112 NW 853 [quot Cyc]. 

Tex.—Abilene Gas, etc., Co. v. 
Thomas, (Civ. A.) 211 SW _ 600. 

Wash.—Wees v. Paige, 47 Wash. 
Dake een Wee Eta SS 8 

Ont.—Stephens v. Riddell, 21 Ont. 
L. 484, 16 OntWR 277. , 

{a] Thus, where plaintiff objects 
to admissibility of a note in set-off 
when offered by defendant, he can- 
not afterward, in an action upon such 
note, object that it was not set off 
in the former action. Phinney v. 
Earle, 9 Johns. (N. Y.)~352. 

88. Bailey v. Wright, 21 S. D. 349, 
112 NW 853. 

89. Buena Vista County v. 
Ralisi eter, .k., Co..2012 Us S. 
Sct 84, 28 L. ed. 680. 

90. See supra § 232. 


Iowa 
165, & 


’ 
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suming a position which is inconsistent with his | 
assertion of a title or contract in a previous action, 
which assertion was successfully maintained;*! but | 
it is essential that such assertion should have been 


successfully maintained.®? 
[§ 236] ce. 
of Questions of Procedure. 


ayer U. S.—ln re Esmark, 188 Fed. 
7. 

Ala.—Harrison v. Harrison, 200 
Ala. 397, 76 S 295. 

Ga.—David vy. Wucker, 140 Ga, 240, 
78 SE 909. 

Ill—Ferns v. Chapman, 211 Ill. 
597, 71 NE 1106; Cheney v. Ricks, 
168 Ill. 538, 48 NE 75 

Ind.—Heavenridge v. Mondy, 49 
Ind. 434. 

Iowa.—Galt v. Provan, 131 Iowa 


277, 108 NW 760; Sioux City v. Chi- 
cago, etc., R. Co., 129 Iowa 694, 106 
NW 183, 413° AmSR 501 

Kan.—Wilson vy. Cloud County, 90 
Kan... 107, 132 P1476, 90 Kan. 446, 
133 P 713. 

La.—Noyes v. Noullet, 118 La. 888, 
43: S 539; Bondio v. New Orleans Mut. 
Ins. Assoc., 28 La. Ann; 139. 

Md.—Edes v. Garey, 46 Md. 24. 

Mich.—Tomlinson vy. Gornett, 128 
*Mich. 171, 87 NW 72;.Cummings v. 
FRearey, 44 Mich. 39, 6 NW 98. 

Mo.—Wilson v. McDaniel, 190 SW 
3; Ripkey v. Binns, 264 Mo. 505, 175 
sw 206; Coney v. Laird, 153 Mo. 408, 
55 Sw 96. 

N. J*—McDonald y. New Jersey 
Central, R;..Co.,, 91: .N. J.) DL. 630, 103 


A 198. 

N. Y¥.—McLain y;..Bird, 120 NYS 
1032. 

Pa.—In re Pivirotto, 251 Pa. 548, 
97 A 80. 

Tex.—Davis v. McFall, (Civ. <A.) 


168 SW. 453; Titel v. Garland, (Civ. 
A.) 85 SW 466 fatiy oY Tex, 301, 87 
SW 1152]. 
- Wis.—Mariner .v. Milwaukee,. ete., 
R. Co., 26 Wis. 84. 

92. Chauvet v. Ives, 104 App. 
Div. 303, 98 NYS. 744 [aff 185. N. 


Y. 587. mem, 78 NE 1101 mem]; and 
cases supra note Gyn 

[a] ‘Rule applied.—The assump- 
tion by plaintiff of a certain position, 
dependent,on a construction of a con- 
tract, which: the appellate court holds 
to be erroneous, does not preclude 
plaintiff-on a new tr ial from assum- 
ing\a: position: consistent with the 
construction given the contract by 
the court, and claiming the bene- 
fit of - euch provisions in the ‘con- 
tract as, under the construction given 
ft, are; in plaintiff's favor, Chauvet 
vy; Ives; 104 App. Div. 308, 308, 93 
NYS, 744 [aff 185 N. Y. 587 mem, 78 
NE#1101 mem]... “The plaintiff took 
that position, but it was held to 
be wrong, and she was charged with 
the income that she had then received 
as payment, on account ‘of the money 
that she was entitled to under this 
contract: and the fact that the court 
construed - the, instrument, in a way 
that was opposed to her contention, 
certainly entitles her to the same 
construction when she seeks to en- 
force a provision of the contract in 
her favor. She was defeated upon 
the former trial because, the construc- 
tion of this contract that she insisted 
on was. wrong. She now seeks to 
have the same construction of the 
instrument that had been applied 
against her applied in her favor, and 
I can see no reason why she is not 
entitled to such a construction. The 
defendant in the former action by her 
attitude clearly shows that it was 
her understanding that the share that 
was to be paid plaintiff did include 
income, and as she _ succeeded in 
securing an advantage by having 
tuat contention upheld, it is proper 


Inconsistent Positions in Respect 
The rule ®? has been 
applied also to inconsistent positions in respect of 
questions of procedure,®* as for example questions 


ESTOPPEL 
_ Jurisdiction. 


ceedings.°® 


that she should be held to it when 


it is to her disadvantage.” 
93. See supra § 232. 
94, Beet cases infra this section. 


95. is v. Wakelee, 156 U. S. 
680, 15 Ret 555, 39 L. ed. 518; Hanley 
Vv. Mason, 42 Ind. A, 312, 85 NE 381 
[reh den (A.) 85 NE 7321; Abbott 
v. Wilbur, 22 La. Ann. 368. 

[a] Personal service.—Where a 
party obtains an advantage over his 
adversary by asserting and relying 
upon the validity of a judgment 
against himself, he cannot, in a sub- 
sequent proceeding upon such judg- 
ment, claim that it was rendered 
without personal service upon him. 
Davis. v. Wakelee, 156 U. S. 680, 15 
SCE 000m oo.adu COa, Sue. 

[b] Want of citation.—In an ac- 
tion to annul for want of citation a 
judgment in the fifth district court, 
where it appeared that plaintiffs had 
defeated in the third district court 
a legal claim of defendant by an ob- 
jection that.there was pending in 
the fifth district a suit against them 
for the same demand, being the suit 
in which the judgment sought to be 
annulled was rendered, they were 
estopped to set up. a want of citation. 
Abbott v.-Wilbur, 22 La. Ann. 368. 

96. U. S.—Michels v. Olmstead, 
157 UssSs 193315 .SCt- 580, 39 da. xed. 
671; Adtna L. Ins. Co. vy. Lyon Coun- 
ty, 82 Ped. 929. 

Ga.—Central of Georgia R. Co. v. 
Waldo, 9 Ga. A, 182, 70 SE 1021. 

N. Y.—Miller v. Junction Canal 
Cougs Nesy 598: 

Pa.—Wills v. Kane, 2 Grant 60. 

Wash,—State vy. Thurston County 
Super, Ct., 62 Wash. 556, 114 P 427. 

Wis.—Ramsdale vy. Foate, 55 Wis. 
557, 13 NW 557. 

[a] Theory of case.—(1) A plain- 
tiff who successfully maintains an 
action on the theory that the causes 
of action there asserted were sepa- 
rate and distinct cannot in a subse- 
quent action be heard to insist upon 
the inconsistent position that the 
parties are’ identical as well as the 
causes of action. Central of Georgia 
R. Co. v. Waldo, 9 Ga. A. 182, 70 
SE 1021. (2) A party to an action 
who makes no objection to the court 
trying the action as an equitable ac- 
tion is bound to such theory in a sub- 
sequent action. Michels v. Olmstead, 
157 U. S. 198, 15 SCt 580, 39 L. ed. 671 
(in an action at law upon a writing 
purporting to be a contract, the ex- 
clusion, upon plaintiff's objection to 
its competency, of certain parol evi- 
dence showing that the writing was 
never intended to be a binding con- 
tract, estops him, in a subsequent sult 
in equity to enjoin the prosecution of 
his action, from asserting that the 
defense made by this evidence could 
or should be availed of at law; and 
the equity court.will receive the evi- 
dence, in order to prevent the ac- 
complishment of a fraud). (3) If an 
action at law is dismissed on de- 
fendant’s objection on the ground 
that relief should be sought in equity, 
and a suit in equity is thereafter 
brought, defendant cannot then ob- 
ject that the suit should be at law. 
/7Mtna L. Ins. Co. v. Lyon County, 
82 Eed. 929. (4) And defendant 
who defeats one of two remedies on 
the ground that plaintiff was en- 
titled to the other is estopped from 


| objecting to his right to the latter 


remedy. Wills v. Kane, 2 Grant (Pa.) 


F§§ 235-236 


relating to process,®® remedy,®* and parties.°7 


Ah eshes8s a party successfully con- 


tends that the court has jurisdiction of a cause, he 
cannot question such jurisdiction in subsequent pro- 
And on the other hand, where he suc- 
cessfully defends an action on the eround that the 
court is without jurisdiction, he cannot in subse- 
quent action or proceedings assume a position in- 
consistent therewith.%? 


However, it has been held 


60. 

[b] Arbitration and award—(1) 
A party cannot refuse to join in the 
selection of arbitrators and then 
when sued defend on the ground 
that plaintiff's only remedy under 
the law is by arbitration. Rams- 
dale ven Moote, .65 Was: 55% iS ene 
557. (2) Nor can a party revoke a 
submission and when sued by the 
other party for expenses thereby in- 
curred deny his own right so to re- 


voke. Miller v. Junction Canal Co. 
440 N.Y5'98. 
[c] Where a party intervenes in 


condemnation proceedings by a piead- 
ing, and its rights are passed upon, 
it is estopped from claiming that it 
is not concluded thereby, on the 
ground that pleadings are not re- 
quired by defendants in condemna- 
tion proceedings. State v. Thurs- 
ton County Super. Ct., 62 Wash. 556, 
114 P 427. - 

97. Hackler y. Nicholson, 12 Ky. 
Op. 606; Kelly v. Hichman, 3 Whart. 
(Pa.) 419; (Norfolk, ete... Rv Co.v 
Mundy, 110 Va. 422, 66 SE 61. ; 

[a] Necessary parties—(1) Where 
a suit is dismissed for want of neces- 
sary parties plaintiff, and a second 


suit is brought jointly by the origi- 


nal plaintiff and the parties held 
necessary in the first suit, defendant 
is estopped to deny that the second 
suit is well brought, although the 
evidence shows that the additional 
parties are not proper parties.. Kelly 
v. Hichman, 3 Whart. (Pa.) 419. (2) 
So where suit is dismissed as to one 
of two defendants on his own mo- 
tion and against the protest of plain- 
tiff and .the other defendant on the 
ground that he was not a necessary 
party, he is estopped to deny the 
binding effect of the decree therein. 
Norfolk, ete, R. Co. v. Mundy, 110 
Va. 422, 66 SE 61. (3) And it has 
been held that one who has accepted 
the greater part of money coming 
to him under a sale of land is es- 
topped to maintain a proceeding to 
set aside the sale on the ground that 
he was not made a party to the ac- 
tion in which the decree for sale was 


made. Hackler y. Nicholson, 12 Ky. 
Op. 606. : 
98. Whipple v. Wessels, 


(Colo.) 
180 P 309; Supreme Lodge O. M. P. 
We LHiekhardt, 197%: -El As 362. 

$9. Perkins v. Jones, 62 Iowa 345, 
17 NW 573; Caldwell v. Morris, 120 
La. 879, 45 S 927, 15 LRANS 428, 
124 AmSR 446, 14 AnnCas 1043; Bodie 
v. Bates, 99 Nebr. 253, 156 NW 8; 
Barclay v. Deckerhoff, 171 Pa. 378, 
33 A 71. 

{a] MTllustrations.—(1) Where de- 
fendants procure the dismissal of a 
case in one court on the: ground that 
it is pending in the court of another 
county to which it has been trans- 
ferred, they are estopped to deny the 
jurisdiction of the latter court. Per- 
kins v. Jones, 62 lowa 345, 17 NW 
573. (2) One who defeats an action 
on the ground that he is domiciled 
in another state cannot when sued 
in that state plead to the jurisdic- 
tion that he is domiciled in: the state 
where suit was first brought. Cald- 
well v. Morris, 120 La. 879, 45 S 
O27, 124 AmSR 446, 15 LRANS 423, 
14 "AnnCas 1043. (3) A party who 
has successfully contended in one 
litigation that the court has no juris- 
diction of specific property cannet 
thereafter in another suit with the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


net 


§§ 236-239] 


that one who successfully asserts the validity of a 
decree of a foreign tribunal is not estopped to deny 
its validity in a subsequent action,! the view being 
taken that the principle of equitable estoppel can- 
not be invoked to confer jurisdiction on a foreign 


tribunal.2 


A mere consent to a matter of procedure in a case 
does not bind the party thereto never to litigate 
any question involved therein in any other case or 


court.® 
[§ 237] dd. 


tative capacity is 


in a subsequent suit.* 


Same party contend that the court 
had jurisdiction of that property and 
thereby defeat an adjudication there- 
of. Bodie vy. Bates, 99 Nebr. 253, 
156 NW °8. (4) Where defendant 
objected to the jurisdiction of the 
court in an action on a building con- 
tract because of the provision in the 
contract for reference~to the archi- 
tect, by reason of which plaintiff took 
a nonsuit, he cannot thereafter ob- 
ject to resort to the architect as ref- 
eree, Barclay v. Deckerhoof, 171 Pa. 
378, 33 A 71. (5) Where a party, to 
prevent the entry of an appeal from 
a judgment, alleges that the judg- 
ment was invalid because the justice 
of the peace by whom it was ren- 
dered was not a justice, he cannot, 
even after the legislature has at- 
tempted to validate the acts of such 
justice, claim that it was a good 
judgment. Kenner vy. Postens, 21 
LegInt (Pa.) 21. 

1. Percival y. Percival, 106 App. 
Divert tie) 94 NYS. 909 Late 186 Nw Y. 
587 mem, 79 NE 1114 mem]. 

2. Percival v. Percival, 106 App. 
Div. 111, 94 NYS 909 [aff 186 N.Y. 


5687 mem, 79 NE 1114 mem]. See 
also Divorce § 849; Judgments [23 
Cyc 1544]. 

8. Sharon v. Hill, 26 Fed. 337, 11 
Sawy. 291. 


4 Wason v. Frank, 7 Colo. A. 
541, 44 P 3878 (where, in a suit on 
an injunction bond, it appears that 
defendants, in the nanie of the state, 
instituted the original proceedings 
against plaintiff as receiver, and 
joined with him as codefendant the 
toll road of which he was receiver, 
that the undertaking was executed to 
him as receiver, and that he was en- 
joined, as such, from collecting 
moneys due the insolvent estate, de- 
fendants cannot question his appoint- 
ment or qualification). 

§_) Norfolk,’ ete), R/°> Co. iv. \‘Con- 
solidated Turnp. Co., 111 Va. 131, 68 
SE 346, AnnCas1912A 239. 

6. See also supra § 23. 

Disclaimer in ejectment as estop- 
pel to subsequent claim see Bject- 
ment § 130. ; 

7. See supra § 232. , 

8. Ga.—cCrusselle v. Reinhardt, 68 
Ga. 619; Long v. Lawson, 7 Ga. A. 
461, 67 SE 124. 

'  Jll.—Kinsella v. 
369, 106 NE 950; Love vy. Peo., 
Ti. As "237. 

Ind.—Ozgden vy. Rowley, 15 Ind. 56. 

Towa.—Meirkord v. Helming, 139 
Iowa 437, 116 NW 785; Clay Dist. 
Tp. v. Buchanan Independent Dist., 
69 Iowa 88, 28 NW 449; Kramer v. 
Kramer, 68 Iowa 567, 27 NW_ 757; 
Rump v. Schwartz, 67 Iowa 471, 25 
NW 736; Hambell v. O’Neal, 39 lowa 
562. 

Kan.—Hutchings y. 


Stephenson, 265 ae 


Missouri, etc., 


R, Co., 98 Kan. 225,158 P 62. 
Ky.—-Layne v. Layne, 90 SW 555, 
28 Kyl 810; Hill v. Spaulding, 55 


SW 204, 21 KyL 1383; Bergs v. Hag- 
gard, 6 Ky. Op. 393. But see Mil- 
[21 C. J.—78] 


Inconsistent Positions in Respect 
of Capacity in Which Party Sued or Is Sued. 
Where suit brought by or against one in a represen- 
successfully maintained, 
party asserting such capacity is estopped to deny it 
So also one who claims un- 
der proceedings successfully maintained by one who 
initiated such proceedings in a representative ca- 


ESTOPPEL 


[§ 238] 


[§ 239] 
the 


judicated in the 


ler v. Poffinger, 1 Ky. Op. 567 (where 
the rule was not applied). 

La.—Walker vy. Walker, 37 La. Ann, 
107; Gilmer v. O’Neal, 32 La. Ann. 
979; Durham y. Williams, 32 La. Ann, 
962; Concordia Parish School Direc- 
tors v. Hernandez, 31 La. Ann. 158; 
Fowler v. Stevens, 29 La. Ann. 353; 
Webster v. Smith, 6 Las Ann, 719. 
But compare Commercial Germania 
Trust, etc., Bank v. White, 145 la. 
753, 81 S 753 (holding that an al- 
legation made in another suit and 
against another party cannot oper- 
ate as a judicial estoppel, especially 
an allegation legitimate when and 
where made). 

Md.—Scanlon v. Walshe, 81 Md. 
118, 31 A 498, 48 AmSR 488; Mob- 
berly v. Mobberliy, 60 Md. 376. 

Mo.—Iriene vy. Kirchoff, 176 Mo. 
516, 75 SW 608; Michalski vy. Grace, 
151 Mo. A. 631, 132 SW 3338; Reichla 


v. Gruensfelder, 52 Mo. A. 48. 

N. J.—McGee v. Smith, 16 N. J. 
Eq. 462. 

N. M.—Conklin v. Cunningham, 


7 N. M. 445, 88 P 170. 

N. Y.—Sheppard v. Hamilton, 29 
Barb. 156; Cunningham vy. Trolan, 37 
Misc. 822, 76 NYS 890; Hong Sing v. 
Wolf Fein, 33 Misc. 608, 67 NYS 
1109; Stuyvesant v. Grissler, 12 Abb 
PrNS 6. 


Or.—Mays v. Morrell, 65 Or. 558, 
H3Qe Pa rales 

Pa.—Garber v. Doersom, 117 Pa. 
yi AA) AncHlT 


C.—Tompkins y. Augusta, etc., 
ResCouiw2iy Ss Cx.420) 
S. D.—Case Threshing Mach. Co. 
vy. Pederson, 6 S. D. 140, 60 NW. 747. 
Tenn,—Grier v. Canada, 119 Tenn. 
17, 107, SW 970; Pitts v. Gilliam, 1 
Head 549; Hamilton v. Zimmerman, 
5 Sneed 39; Taylor v. Badoux, (Ch. 
cA)! SS SIWAEILS. 
Texi—-Abilene’ ‘Gas, .ete., .- Cou. v. 
Thomas, (Ciy. A.) 211 SW_600. 
Eng.—Hutt v. Morrell, 3 Exch. 240, 
154 Reprint 832. nae 
[a] Rule applied.—(1) A plaintiff 
in a replevin suit is estopped, in an 
action on the bond, to deny that the 
property replevied was of less value 
than that stated in his affidavit. 
Love v. Peo., 94 Ill. A. 237. (2) 
Plaintiff, in his petition in proceed- 
ings to dispossess defendant, having 
alleged that he was the owner and 
landlord at the time of the premises in 
question, is thereby estopped to deny 
such fact in an action for unlaw- 
ful eviction. Hong Sing v. Wolf Fein, 
33 Misc. 608, 67 NYS 1109. (3) The 
trustee in bankruptcy having, by 
his intervention in a suit to enjoin 
execution sale of the bankrupt’s in- 
terest in lands, expressly admitted 
the recovery of the judgment against 
bankrupt, may not take a contrary 
position in a suit for partition of the 
property. Meirkord v, Helming, 139 
Towa 437, 116 NW 785. (4) Where 
the maker of a note has alleged in a 
petition to enjoin the collection of 
it that he made the note and owed 
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pacity is estopped to deny such capacity in subse- 
quent proceedings.® 
; f. Allegations or Admissions in Plead- 
ings in Former Proceedings*—(1) Statement of 
Rule. In accordance with the general rule? allega- 
tions or admissions in pleadings in a former ac- 
tion or proceeding will ordinarily estop the party 
making them from denying their truth in a subse- 
quent action or proceeding in which he is a party 
to the prejudice of his opponent where the usual 
elements of estoppel by conduct are present.® 
(2) Elements, Extent, and Limits of 
ule. In order to estop a party by allegations or 
admissions in pleadings in a former action or pro- 
ceeding it is essential-that the issues involved should 
be the same,® and that the allegations or admis- 
sions must have been material to the matters ad- 


Also there must 


the amount of its face, he was es- 
topped from denying the truth of 
those allegations in an action brought 
against him on the note. Long v. 
Lawson, 7 Ga. A, 461, 67 SE 124. 
(5) Where, in an action on a note, 
defendants set up a former judgment 
on such note, and obtained judgment 
in their favor, they are estopped, in 
an action on the former judgment, to 
deny its validity between the ‘same 
parties. Case Threshing Mach. Co. v. 
Pederson, 6 S. D. 140, 60 NW 747. 

9. U. S.— Sedalia School Dist. v. 
De Weesa, 100 Fed. 705. 

Cal.—Wall v. Mines, 130 Cal. 27, 
62 P 386. 

Colo.—Central Trust Co. v. Culver, 
23 Colo. A. 317, 129 P 253. 
ioe C.—Keyser v. Pickrell, 4 App. 


Iowa.—Yoder v. Kalona Savings 
Bank, 142 Iowa 219, 119 NW 147; 
Buck vy. Rhodes, 11 Iowa 348. 

Ky.—Pullman Co. v. Ward, 143 Ky. 
727, 137 SW 233, 

Md.—Young v. Mackall, 4 Md. 362. 

Mo.—Walser vy. Wear, 141 Mo, 443, 
42 SW 928. 

N. J.—Schneider v. Schmidt, 82 N. 
J. Eq. 81, 88 A 179. 

R. J.—Holcomb v. Brickley, 12 R. 
T.;. 255. 

Tex.—Gulf City Trust Co. v. Hart- 


former action.!® 


ley, 20 Tex. Civ. A, 180, 49 SW 902. 
Utah.—Hall v. McNally, 23 Utah 
606, 65 P 724. 
Eng.—Boileau vy. Rutlin, 2 Exch. 


665, 154 Reprint 657; Carter v. James, 
13 M. & W. 1387, 153 Reprint 57. 

{a] Pleadings in a prior suit in 
equity are not admissable in an ac- 
tion at law to estop the parties 
against whom they are offered from: 
changing their position in the latter 
action, although properly admitted 
as evidence of admissions by the 
parties concerned. Posey v. Hanson, 
10 App. (D. ©.) 496; Lindsay v. Dut- 
ton, 227 Pa. 208, 75 A 1096; Buzard 
v. McAnulty, 77 Tex. 4388, 14 SW 1388. 

{b] Admissible as evidence only. 
—Pleadings in one case, having no 
relation to another, can be used and 
regarded only as evidence, and not 
as an estoppel, in the latter case. 
Young v. Mackall, 4 Md. 362; Schnei- 
der v. Schmidt, 82 N.°J. Eq. 81, 88 A 
ark) 

10. U. S.—Reynolds vy. Adden, 136 
U, S. 348, 10 SCt 843, 34 L. ed. 360; 
Carson v. Hyatt, 118 U. S. 279, 6 SCt 
1050, 30 L. ed. 167; Marthinson v. 
Winyah Lumber Co., 125 Fed. 633; 
Schindelholz v. Cullum, 55 Fed, 885, 
5 CCA 293; Blanks v. Klein, 53 Fed. 
486, 3 CCA 585; In re Kitzinger, 14 


F. Cas. No. 7,861. 

Ala.—Tumlin vy. Tumlin, 195 Ala. 
457, 70 S 254. 

Conn.—Havens y. Hartford, etc., 


R. Co., 28 Conn. 69. 

LLa.—New Orleans v. Sheppard, 10 
La. Ann. 268. 

N. Y.—Mason v. Alston, 9 N, Y. 28, 
59 AmD 515, 

Oh.—Crofton y. Cincinnati Bd. of 
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have been a determination of the prior action,!+ or 
at least the allegations or admissions must have been 
acted on by the court in which the pleadings were 
filed or by the parties claiming the estoppel.1* There 
can be no estoppel where the admissions or state- 
ments were made through mistake,'* or without:full 
knowledge of the facts,!* especially where the facts 
were within the knowledge of the adverse party ;'° 
or where there is no actual inconsistency between the 
averments of the pleadings in the former action and 
the position taken in the subsequent action.'® 
the party claiming the estoppel must have been 
ignorant of the real facts,!7 and, in reliance on the 
statements or admissions, he must have changed 
his position?® and sustained prejudice by reason 


Education, 26 Oh. St. 571 [aff 5 Oh. 
Dec. (Reprint) 348, 4 AmLRec 768, 7 


Oh. Dec. (Reprint) 121, 1 CineLBul 
133): 
Eng.—Boileau v. Rutlin, 2° Exch. 


665, 154 Reprint 657. 

“Estoppels by statements in a 
pleading do not arise except as to 
those matters which are necessarily 
alleged as the basis of the cause of 
action or the defense, and which, if 
put at issue, and prove or disproved, 
would be decisive of the action.” In 
re Kitzinger, 14 F. Cas. No. 7,861. 

[a] Where the admission is merely 
argumentative, and not an issue in 
the case, there can be no estoppel. 
Mason v, Alston, 9 N. Y. 28, 59 AmD 
515: 

{b] Words of mere description 
cannot estop a party from showing 
the truth and the fact. Reynolds v. 
Adden, 136 U: S. 348, 10 SCt 843, 34 
L. ed. 360; New Orleans v. Sheppard, 
10 La, Ann. 268. 

[c] Statements as to citizenship 


or residence.—(1) The fact that 
plaintiff, in an attachment suit 
against a mnonresident, was erro- 


neously described by his pleadings 
theréin as a citizen of another state, 
in which a receiver for the nonresi- 
dent was appointed, his citizenship 
being neither jurisdictional, nor 
otherwise material, will not estop 
him or his successors in interest 
from showing his true citizenship, 
in a proceeding brought by the re- 
ceiver to enjoin him. Schindelholz v. 
Cullum, 55 Fed. 885, 5 CCA 293. (2) 
The recital in a petition in court 
signed by his attorney at law, de- 
scribing such party as being “of the 
city of New Orleans,” or “residing 
in New Orleans,’ will not conclude 
him in another action from denying 
that he is a citizen of Louisiana. 
New Orleans v. Sheppard, 10 La. Ann. 
268. i 
11. Brown v. Green, 184 Ky. 300, 
211 SW 860; Sea Coast Real Est. Co. 
v. American Timber Co., (N. J. Ch.) 
104 A 437; Slade y. Sherrod, 175 N. 
C. 346, 95 SE 557. 

fa] Voluntary nonsuit.—A party 
is not estopped by his pleadings in 
an action which did not result in a 
judgment but merely in a voluntary 
nonsuit. Slade v, Sherrod, 175 N. C. 
346, 95 SE 557. 

12. Iowa.—IlIowa County v. Huston, 
43 Iowa 485; Shepard v. Pratt, 32 


Iowa 296. 

Kan.—Beeson vy. Shively, 28 Kan. 
574. 

La.—Godwin v. Neustadtl, 47 La. 


Ann. 841, 17 S 471; Bourges v. New 


Orleans, ete., R. Co., 5 La, ‘A.’ (Or- 
leans) 239. 
Mich.—Place v. Place, 139 Mich. 


509, 102 NW 996 (the fact that de- 
fendant filed a petition for alimony, 
in which she stated that plaintiff 
owned the land in controversy, does 
not estop her from asserting title to 
such property, where-the alimony was 
not granted), 

Mo.—Reichla vy. Gruensfelder, 52 
Mo. A. 43. 


ESTOPPEL 


thereof.19 


stated.?” 


Also 


N. H.—Thompson y. Currier, 70 N. 
Ti, 259, 47 A 76 (cause settled before 
judgment). 

Okl.—Chicago, etce., R. Co. v. Ma- 
shore, 21 Okl. 275, 96 P 630, 17 Ann 
Cas 277, 

But see Sullivan v. Colby, 71 Fed. 
460, 464, 18 CCA 193 (where Woods, 
J., said: “An adjudication upon 
matter alleged in a proceeding or 
pleading in a court of record, it 
would seem, is not necessary to 
create an estoppel against a con- 
trary or inconsistent assertion in any 
subsequent suit with the same ad- 
versary, or his privies in estate or in 


law’’). 

18. ‘Day v. Lockwood, 24 Conn. 
185; Davis v. Welsh, 128 La. 785, 
55 S 372; Lusk v. Benton, 30 La. 


Ann. 686; Tate y. Tate, 126 Tenn. 169, 
148 SW 1042; Singleton v. Ake, 3 
Humphr. (Tenn.) 626; Seay v. Fer- 
guson, 1 Tenn. Ch. 287; Robrecht v. 
Marling, 29 W. Va. 765, 2 SE 827. 

[a] Statements under oath.—Al- 
though the rule of estoppel is ap- 
plied with peculiar force to admis- 
sions or statements made under 
oath in a pending cause, even they 
may be relieved against where made 
inconsiderately or by mistake. Har- 
ris v. Columbia Water, etc., Co., 114 
Tenn. 328, 85 SW 897. 

14. Watkins v. Cawthon, 33 La. 
Ann. 1194; Tate v. Tate, 126 Tenn. 
169, 148 SW 1042; Harris v. Colum- 
bia Water, etc., Co., 114 Tenn. 328, 
85 SW 897; McL:emore y. Charleston, 


ote: R, Co., 111; Tenn... 639,: 69 SW 
15. Watkins v. Cawthon, 33 La. 
Ann, 1194. 


16. U. S.—Block vy. St. Louis, ete., 
R. Co., 230 Fed, 118, 144 CCA 411, 

Cal.—Bollinger v. Wright, 143 Cal. 
292, 76 P 1108. 
FP ede eat v. Thigpen, 71 Ga. 

La.—Phillips v. Feliciana Cotton- 
Oil Co., 48 La. Ann. 404, 19 S 258; 
Smith v. Harell, 16 La, Ann. 190. 

Mich.—State v. Mattjes Fuel, etc., 
Co., 169 NW 943. 

Mo.—Michalski v. Grace, 151 Mo. 
A. 631, 182 SW 333. 

R. I.—Horton y. Bassett, 17 R. I. 
129, 20 A 234, 

Wash.—Smith Sand, etc, Co. vy. 
Corbin, 102 Wash. 306, 173 P 16. 

Wis.—Wright v. Pratt, 31 Wis. 99. 

[a] Rule applied.—(1) An allega- 
tion in the former bill that a “pre- 
tended sale’’ had taken place does not 
estop the judgment debtor from al- 
leging in his second bill that there 
was in fact no sale. Horton vy. Bas- 
sett, 17 R. I. 129, 20 A 234. (2) Going 
to trial on an answer admitting a 
certain part of the amount claimed to 
be due for work on contract does not 
estop defendant on retrial, after re- 
mand, to counterclaim for abandon- 
ment of contract. Smith Sand, etce., 
Co. v. Corbin, 102 Wash. 306, 173 P 
16. 

17, Darden. v. Garrett, 130,,LLa, 
998, 58 S 857 (defendants in a suit to 
recover the price of a horse, having 


Statements of opinion. 
in a former suit which amount to nothing more than 
an opinion do not constitute an estoppel.”* 

Admissions denied by opposite party. Admissions » 
in pleadings in a former action which were denied 
by the opposite party work no estoppel.?* A party 


[§ 239 


Such an estoppel cannot be invoked to 
maintain a condition or state of things in violation 
of a prohibitory law.?° . 
Conclusions of law. Statements in pleadings in 
a former suit which are merely an assertion of a 
conclusion of law upon indisputed facts do not con- 
stitute an estoppel.?? 
what are the legal consequences 


It is for the court to judge 
of the facts 


Statements in pleadings 


answered as though they still owned 
it, although they had sold it, were 
not estopped from suing one of their 
codefendants who had joined in the 
denial of ownership to recover the 
price of the horse which they sold). 
18. Central Trust Co. v. Culver, 23 
Colo. As 3h7,4 129) Pr 253° « Brownie, 
Green, 184 Ky. 300, 211 SW 869; Wa- 
ter Supply Co. v. Georgetown, 81 SW 
660, 26 KyL 327 [reh den 82 SW 233, 
26 KyL 570]; Turley v. Couchman, 
7 Ky. Op. 54; Reichla y. Gruens- 
felder, 52 Mo, A. 48. 
19. U. S.—Reynolds v. Adden, 136 
U. S. 348, 10 SCt 843, 34 L. ed. 360. 
Colo.—Central Trust Co. v. Culver, 
23 Colo., A. 317,/129 P 253. 
sep C.—Cooksey v. Bryan, 2 App. 
te 


Ky.—Water Supply Co. v. George- 
town, 81 SW 660, 2€ KyL 327; New- 
port News, etc., R. Co. v. Mendell, 34 
Sw 1081, 17 KyL 1400; Turley v. 
Couchman, 7 Ky. Op. 54. : 

La.—Farley v. Frost-Johnson Lum» 
ber Co., 183 La. 497, 68 S 122; Herber 
Voge  omPson, 46 La. Ann, 186, 14 S 


Mo.—Reichla vy. 
Mo. A. 43. 

Or.—La Follett v. Mitchell, 42 Or. 
465, 69 P 916, 95 AmSR 780. 

Tenn.—Harris v. Columbia Water, 
etc., Co., 114 Tenn. 328, 85 SW 897; 
McLemore v. Charleston, etc., R. Co., 
111 Tenn. 639, 69 SW 338. 

Tex.—Gulf City Trust Co. v. Hart- 
ley, 20 Tex. Civ. A. 180, 49 SW 902. 

W. Va.—Robrecht v. Marling, 29 
W. Va. 765, 2 SE 827. 

20. Ackerman y. Larner, 116 La. 
101, 40 S 581 (a municipal officer 
who is. prohibited by law from 
alienating property cannot be estop- 
ped by his judicial admissions to 
the contrary). 

21. Farmers’ L. & T. Co. v. Oregon, 
etc., R. Co., 67 Fed. 404; Brewster v. 
Striker, 2 N. Y. 19; Bowers v. Smith, 
8 NYS 226; Tate v. Tate, 126 Tenn. 
169, 148 SW 1042; McLemore’ vy. 
Charleston, etc., R., 111 Tenn. 639, 
69 SW 338; Verhine v. Ragsdale, 96 
Tenn. 532, 35 SW 556; McEwen v. 
Jenks, 6 Lea (Tenn.) 289; Tabb v. 
Cabell, 17 Gratt. (58 Va.) 160. 

_22. Brown v. Newall, 2 Myl. & C. 
558, 14 EngCh 558, 40 Reprint 752. 

23. Roussell v. Realty Co., 137 La. 
GLE 69ST 27. 

[a] Thus an allegation by a party 
in an injunction suit as to the value 
of the property seized does not estop 
him from alleging and proving a dif- 
ferent value of the same property in 
another suit, since such an allegation, 
being merely an opinion, if erroneous, 
may be corrected by the party ‘mak- 
ing it at any time. State v. Voor- 
hies, 34 La. Ann, 1151, 

24. Salisbury v. La Fitte, 57 Colo. 
358, 141 P 484 [aff 21 Colo. A. 13, 121 
P 952] (where defendant’s answer 
and cross complaint in a previous ac- 
tion contradicted the averments of 
plaintiff's complaint, plaintiff is not 
estopped from repudiating, in a sub- 
sequent action between the same par- 


Gruensfelder, 52 


For later cases, developments and changes in the law.see cumulative Annotations, same title, page and note number. 


§§ 239-241] 


will not be heard to charge his adversary by a 
supposed admission of what he has himself de- 
nied.25 Al 

Extent of estoppel. For the purpose of applying 
the doctrine of estoppel as to matters contained 
Im a@ Sworn complaint in a prior action, the court 
is not at liberty to select from the complaint such 
statements aS are against his interests, and to ig- 
nore those in his favor.?¢ 

By making a record in another case a part of his 
pleading a party is not estopped from denying the 
facts adjudicated therein.?? 

[§ 240] (8) For and against Whom Estoppel 
Operative. Kstoppels by allegations or admissions 
in pleadings in a former action or proceeding arise 
only in favor of or against the parties to that ac- 
tion or proceeding and those in privity with them.?8 

In Tennessee, however, where one, upon oath, in 
a pleading, states a given fact as true, he will not 
be permitted to deny that fact in a subsequent liti- 
gation, although the parties are different,?® unless 
the statements were made inéonsiderately, by mis- 
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where neither complainant nor his predecessors in 
title were connected with a litigation against de- 
fendant’s predecessors or had any knowledge of 
allegations in pleadings therein, there could be no 
estoppel in favor of complainant by reason of alle- 
gations against defendant or its predecessor, thefe 
being no mutuality or privity.*+ 

[§ 241] g. Testimony in Former Proceedings— 
(1) In General. While it has been held or broadly 
stated that a party is not estopped to contradict 
his testimony in a prior action or proceeding,*” 
nevertheless it has been held that he may be es- 
topped if the elements requisite to an equitable 
estoppel are present.®* 

Not party in first action. The fact that a person 
was a witness in a former litigation does not bind 
him by the result of such litigation or conclude him 
from changing his testimony or making an incon- 
sistent claim in a subsequent action to which he 
is a party,** at least in the absence of the neces- 
sary elements of an estoppel in pais;*° and the rule 
has been applied where no one could sustain in- 


take, or without full knowledge of the facts.°° 


ties,-the allegations in her complaint 
as to her title to the land in contro- 
versy). 

. 25. Salisbury v. La Fitte, 57 Colo. 
358, 141 P 484, 

- 26.- Central Trust Co. v. Culver, 
23> Colo. .A..:317,..129 BP 253. 

27. Latta v. Catawba Electric Co., 
1465:N..-Ce 285, 305,-59' SE) 1028 (‘in 
making the record a part of his 
pleadings, plaintiff can add nothing 
to... [or detract] from its force 


and effect. ... [This does not 
change] his relation to the _ rec- 
ord’’). 


28. U. S.—Keith Lumber Co. v. 
Houston Oil Co., 257 Fed. 1; Sedalia 
School Dist. v. De Weese, 100 Fed. 
705 


Cal.—Wall v. Mines, 130 Cal. 27, 62 
P 386; Mellus v. Mellus, 2 Cal, Unrep. 
Gas. 530, 8 P.1. , 

Fla.—Booth v. Lenox, 45 Fla. 191, 
34 S 566. 

Ga.—Harris v. Amoskeag Lumber 
Co., 101 Ga. 641, 29 SE 302; Wilkin- 
son v. Thigpen, 71 Ga. 497. 

Ky.—Pullman Co. v. Ward, 143 

Ky. 727, 137 SW 233. 
- La.—Ackerman vy. Larmer, 116 La. 
101, 40 S 581; Brown Chipley v. 
Haigh, 113 La. 563, 37 S 478; Lach- 
man v. Block, 47 La. Ann, 505, 17 S 
153, 28 LRA 255; Morgan y. Kinnard, 
23 La. Ann. 645. ! 

Mass.—Braintree v. Hingham, 17 


Mass, 432. 
N. Y.—Bowers v. Smith, 8 NYS 
226. 


Tex.—Heard v. Vineyard, (Commn. 
A.) 212 SW 489; Schriver y. Taylor, 
(Civ. A.) 143 SW 231; Gulf City Trust 
Co. v. Hartley, 20 Tex. Civ. A. 180, 
49 SW 902. ’ ; 

{a] Thus the plea of defendants 
in a suit of a wife that her husband 
owned the claim does not estop them 
to deny that he owns it, in a suit by 
him on the claim, as they are not 
bound by pleadings in the case where 
he was not a party. Bowers v. Smith. 
8 NYS 226. 

{[b] Relators in quo warranto as 
parties in interest.—Where informa- 
tion in nature of quo warranto is 
filed by prosecuting attorney at the 
relation of private parties, the rela- 
tors being the real parties in inter- 
est, and being burdened with prose- 
eution of suit with authority to 
prosecute it or discontinue it, may 
be estopped like real parties in in- 
terest in any other proceeding. State 
v. Lincoln County Cons. School Dist. 
No. 1, (Mo.) 209 SW 938. 

29. Tate v. Tate, 126 Tenn. 169, 
148 SW 1042; Watterson v. Lyons, 9 
Lea (Tenn.) 566. 

30. Sée cases supra note 29. 
also infra § 242. 


See 


But 


31. Kobbe v. Harriman Land Co., 
139 Tenn. 251, 201 SW 762. 

382. Ga.—Phcenix Ins. Co. vy. Gray, 
113 Ga. 424, 38 SE 992; McDonald v. 
Bell, (A.) 99 SE 54. 

Ky.—Louisville, ete., R. Co. v. Mil- 
ler, 44 SW 119, 19 KyL 1665. 

Mich.—Hebard v. Reeves, 112 Mich. 
175, 70 NW 418. 

Mo.—Aylor v. Aylor, 184 Mo. A. 
607, 170 SW 704. 

N. Y.—Lang v. Lang, 131 NYS 891. 

“We know of no rule of law by 
which a party or-witness is pre- 
cluded from testifying differently 
from that which the bill of exceptions 
shows to have been _his testimony 


theretofore.” Louisville, etce., R. Co. 
re Miller, ); 44 .SW (ire) 19 - Kyl 
1665. 


[a] A party to a suit, who testi- 
fies on his own behalf on a former 
trial, and who on a subsequent trial 
of the same case is offered as a wit- 
ness, becomes in such subsequent 
trial an original witness, and is not 
“estopped” from testifying contrary to 
his evidence as reported on the for- 
mer trial. Phoenix Ins. Co. v. Gray, 
113 Ga, 424, 38 SE 992. 

{[b] Amount of money received.— 
The testimony of a party in a suit 
against him by a creditor, that he 
had received twenty thousand dol- 
lars from his wife, while competent 
evidence against him in a suit by a 
daughter to compel him to account 
for the money as received in trust 
for her, does not estop him to show 
that he received a smaller amount. 
Hebard y. Reeves, 112 Mich. 175, 70 
NW 418. 

[e] Ownership of property. — 
Statements by a wife, in her divorce 
case, as to the ownership of house- 
hold furniture and other property, 
more or less contradictory of her 
statements and claims in a subse- 
quent action of replevin by her 
against the husband, although proper 
for consideration as affecting her 
credibility as a witness, did not pre- 
vent her from maintaining such rep- 
Jevin action. Aylor v. Aylor, 184 Mo. 
A. 607, 170 SW 704. 

83. Harriman v. Northern Securi- 
ties Co.,, 197 U. S. 244, 25 SCt 493, 
49 L. ed. 739; Hobbs v. McLean, 117 
U. S. 567, 6 SCt 870, 29 L. ed. 940; 
Smith v. Boston El. R. Co., 184 Fed. 
387, 106 CCA 497, 37 LRANS 429; 
Smith v. Cremer, 71 Ill. 185; Indi- 
anapolis Tract., etc., Co. v. Henby, 
178 Ind. 239, 97 NE 313; Bush _v. 
Chenault, 175 Ky. 598, 194 SW 
TE 

[a] “The sworn testimony of a 
party, who has control of his case, 
with power to bind himself conclu- 
sively by pleadings, stipulations or 


jury by the admission of the evidence,?* where the 


admissions, as to facts resting upon 
his own knowledge, is of such solemn 
character that, in the absence of a 
elear showing of mistake, inadvert- 
ency, or oversight, it should ordi- 
narily be regarded as precluding him 
from seeking to establish before an- 
other jury an inconsistent state of 
facts.” Smith vy. Boston El. R. Co., 
184 Fed. 387, 389, 106 CCA 497, 37 
LRANS 429. 

[b] Want of knowledge of the 
matter in issue on the part of the 
party relying on the estoppel is neces- 
sary. Indianapolis Tract., etc., Co. 
v. Henby, 178 Ind. 239, 255, 97 NE 
313 [cit Cyc]. 

{c] Injury or prejudice to ad- 
versary is necessary. Hobbs vy. Mc- 
Lean, 117 U.S. 567, 6 SCt 870, 29° L:. 
ed. 940; Smith v. Cremer, 71 Ill. 185; 
Bush y. Chenault, 175 Ky. 598, 194 
SW 777. 

{[d] The statement of an opinion 
as to the legal effect of a contract, 
the facts being known to both par- 
ties, will not estop the party-on a 
subsequent trial from testifying to a 
different interpretation. Sturm v. 
Boker, 150 U. S. 312, 14 SCt 99, 37 L. 
ed. 1092. 

34. Snydacker v. Brosse, 51 Ill. 
357, 99 AmD 551; Stamp v. Franklin, 


V44S" Neat Ye 1607 oo UNE 16340" fatte5 
Hun 373, 27 NYS 84]; Owen v. St. 
Pauly, ete.; Re 'Co., 12° Wash: 313, 41 
P 44, 


There is no “rule of evidence or any 
principle of estoppel which precludes 
a witness who has testified incor- 
rectly, or even falsely, on a former 
occasion, from telling the truth 
later.” De Laval Separator Co. v. 
Vermont Farm Mach, Co., 135 Fed. 
QU 2 ite ACCA 404; 

{a] Thus, where, in condemnation 
proceedings by a railroad company, 
counsel for defendant states that de- 
fendant does not claim the land 
sought to be condemned, the fact 
that the real owner, not a party to 
the proceedings, testifies to the value 
of the land, will not estop him from 
subsequently maintaining ejectment 
against the railroad company for the 
land. Owen v. St. Paul, ete., R. Co., 
POO Wiasbacolest ted aoe 

[b] Affidavit of ownership. — A 
wife is not estopped from maintain- 
ing trespass against an officer for 
abuse of a writ of retorno habendo 
by her affidavit in replevin that the 
property was her husband’s. It is 
for the jury to determine the suffi- 
ciency of her explanation of the affi- 
davit. Snydacker y. Brosse, 51 Ill. 
357, 99 AmD 551. 

35. See cases infra notes 36-43. 

36. Behr v. Conn. Mut. L. Ins. Co., 
4 Fed. 357, 2 Flipp. 692. 
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issues in the two cases are not inconsistent,?’ where 
the testimony was merely an erroneous statement of 
a conclusion of law,?8 where the party in whose 
behalf the testimony was given failed to prevail 
on his claim,*® where the testimony given in the 
two suits was not clearly inconsistent,*? where the 
witness did not know his legal rights and acted 
under a mistake,*! where the witness was given no 
opportunity to testify as to the matters im respect 
of which an estoppel is claimed,*? and where there 
was no determination made in respect of the mat- 
ters concerning which the testimony was given.** 
On the other hand, the testimony of the witness in 
the former suit may work an estoppel if to per- 
mit him to change it in a subsequent suit to which 
he is a party would operate to the prejudice of the 
party claiming the estoppel who has acted in re- 
lance thereon.** 

Not party in subsequent action. Testimony by a 
party to a suit does not estop him to testify dif- 
ferently in a subsequent suit between other par- 
ties.45 

Cross-examination before trial. A statement by 
plaintiff in cross-examination before trial for the 
purpose of discovery does not preclude him from 
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recovering more than an amount of damages then 
mentioned in the action.*® 

Failure to contradict in former action. A party 
is not estopped to contradict the testimony of an 
adverse witness by reason of his failure to contra- 
dict the same testimony when given in a previous 
trial of the same cause.47 

Estoppel against one who did not testify. A 
party in a case cannot be estopped or concluded 
by the mere testimony of a witness offered by the 
adverse party.*%» A party is not estopped by state- 
ments made by his own witness which were not ma- 
terial to the issues joined and could not affect the 
result.*° : : 

Question for jury. Under the rule that prior 
statements in testimony do not estop®° the state- 
ments usually go to the jury merely upon the ques- 
tion as to the eredibility of the witness.*+ 

[§ 242] (2) Tennessee Doctrine. In Tennes- 
see, upon grounds of public policy, a party or a 
witness who states facts under oath, whether in 
a deposition or during the course of the trial, is 
estopped to deny such facts in a subsequent suit 
to which he is a party,>* although the parties to 


37. Snydacker vy. Brosse, 51 Ill. 
357, 99 AmD 551; Crim v. Crim, 69 
Or 7556. leo 20 ua. 

[a] After-acquired title.—That de- 
fendant in ejectment testified in a 
former proceeding that he had no in- 
terest in land cannot estop him from 
asserting an after-acquired legal] in- 
terest in action at law. Crim v. Crim, 
69 Or. 556, 557, 139 P 917 (“Whether 
it would create an estoppel in equity 
we do not now decide. That plaintiff 
‘at least would have an equitable lien 
upon defendant’s interest in the 
property for the sums paid by her 
seems only just; but these matters 
are of equitable cognizance, and can- 
not be considered in this action.’’) 

38. North Ave. Bldg., etc., Assoc. 
v. Huber, 286 Ill. 375, 121 NE 721 
(where the testimony did not consist 
in’a misstatement of facts but mere- 
ly in an erroneous conclusion of law 
_as to who was the legal owner of 
certain property). 

39. Stamp v. Franklin, 144 N. Y. 
607, 39 NE 634 [aff 75 Hun 373, 27 
NYS 84]. 

40. Wilkinson-y. Thigpen, 71 Ga. 497. 

41. Doolittle v. Dwight, 2 Metc. 
(Mass.) 561. 

42. Dregman v. Morgan County 
Nat. Bank, 62 Colo. 277, 162 P 321. 

43. Storz v. Burrage, 10 N. M. 
692, 65 P 162. 

44. U. S.—Cleveland Target Co. v. 
U. S. Pigeon Co., 52 Fed. 385. 

Ala.—Luling v. Sheppard, 112 Ala. 
388, 21. S 352. 

Iowa.—Hoyt v. Hoyt, 68 Iowa 703, 
28 NW 27. 

Ky.—Carter v. Jordon, 154 Ky. 75, 
156 SW 1066; Clinton v. Franklin, 83 

>SW 142, 26 KyL 1053. 

La.—Folger v. Palmer, 35 La. Ann. 
743. See also Wood vy. Noel, 116 La. 
516, 40 S 857. 

Mich.—Richards v. McCormick, 119 
Mich. 7, 77 NW 1116. 

Mo.—Barber v. Stroub, 111 Mo. A. 
57, 85 SW 915. 

N. Y.—Anthony v. Wise, 130 N. Y. 


662, 29 NE 225 [aff 4 NYS 129]; 
»Carver v. Wagner, 51 App. Div. 47, 
+64 NYS. 747. 


Or.—Gardner v. Kinney, 60 Or. 292, 
ni ere ens dy fa 

Pa.—Cook v. Grant, 16 Serg. & R. 
198, 16 AmD 564. 

Wash.—Stotts v. Pudget Sound 
Tract., etc., Co., 94 Wash. 339, 162 P 
519, LRA1917D 214; Masterson v. 
Union Bank, etc., Co., 86 Wash. 560, 
150 P 1126, LRA1918A 531, 

{a] Bule applied.—One who con- 


tracted with an agent personally to 
assist him in doing the work the 
agent was employed to do, and did 
not look to the principal for his pay, 
and so testified in the agent’s ac- 
tion against the principal for com- 
pensation, was estopped afterward to 
claim compensation from the princi- 
pal for his services. Gardner v, Kin- 
ney, ¢O..Or, 292, 107 97 t, 

{b] Agency.—Where, in unlawful 
detainer against a wife, she defends 
on the ground that what was done 
was wholly the act of her husband, 
and such defense is sustained by his 
testimony, in a like suit afterward 
brought against him he will not be 
permitted to defend on the ground 
that his acts were as agent for his 
wife. Luling vy. Sheppard, 112 Ala. 
588, 21 S 352. 

[c] Disposal of property.—Where 
a homestead entryman at the time 
he applied to complete his entry 
Swore that he had not sold, con- 
veyed, or mortgaged any portion of 
the land, it estopped him to testify 
as against a purchaser who testified 
to a’ sale after the final receiver’s 
receipt, that, as a matter of fact, the 
land had been sold before such receipt 
was issued. Wood v. Noel, 116 La. 
516, 40 S, 857. 

{d] Gift or loan.—A father who 
has testified positively in one case 
that an amount advanced by him to 
his son was a gift, and not a loan, 
should not be permitted in another 
case, involving the rights of the son’s 
creditors, to prevail in the contrary 
contention. Richards y. McCormick, 
119 Mich. 7, 77 NW 1116. 

{e] Ownership.—(1) Where, in a 
suit on a note by the indorsee, a 
witness testified that he had no in- 
terest in the note, he would be es- 
topped from thereafter asserting any 
right in conflict with his testimony. 
Barber v. Stroub, 111 Mo. A. 57, 85 SW 
915. (2) The consignee of a pack- 
age of money, who knew that the 
sending bank claimed ownership 
thereof subsequent to its deposit in 
the mail, and who testified for it’as 
against the assignee of the one al- 
leged to have stolen it, is estopped 
from claiming title thereto as 
against the accused or his assignee. 
Masterson v. Union’ Bank, etc., Co., 
86 Wash. 560, 150 P 1126, LRA1918A 
531. (8) Where plaintiff sued a city 
for damages because of its construc- 
tion of a sidewalk on a portion of a 
lot belonging to him, and ‘plaintiff's 
son testified in his' father’s behalf, 


and made no claim to any part of the 


lot, or to the damages sought to be — 


recovered, his failure to do so estop- 
ped him to make any claim against 
the city for damages, irrespective of 
his interest in the land. Clinton vy. 
Franklin, 83 SW 142, 26 KyL 1053. 

{f] In a suit for infringement of 

a patent, it appeared that defendant 
was formerly in the employ of com- 
plainant, and, while sustaining that 
relation, gave testimony as an ex- 
pert in its behalf supporting the 
validity of the patent, and, by actual 
process of manufacture before the 
court, demonstrated the novelty and 
utility of the invention. It was held 
on a motion for a preliminary in- 
junction that he was in no position 
to deny the validity of the patent. 
Cleveland Target Co. y. U. S. Pigeon 
Co., 52 Fed. 385. 
“ 45. Campbell v. L. B. Skinner Mfg. 
Co., 236 Fed. 359; Owen v. Palmour, 
111 Ga. 885, 36 SE 969; Wilkinson 
v. Thigpen, 71 Ga. 497. 

[a] Estoppel of patentee.—There 
is no estoppel which prevents a pat- 
entee from testifying contrary to the 
oath made by. him when applying 
for the patent in a suit between his 
assignee and a third person. De La- 
val Separator Co. v. Vermont Farm 
Mach. Co., 135 Fed. 772, 68 CCA 474. 

46. Nitka v. Western Union Tele- 
graph Co., 149 Wis. 106, 1385 NW 492, 
49 LRANS 337, AnnCasi1913C 863. 

47. Barger v. Bissell, (Mich.) 170 
NW 76; McCormick v, Pennsylvania 
Cent: R. 'Co.,, 99-N" -Y. 65; 4 INE 99% 
~ 48. De Vol v. Citizens’ Bank, (Or.) 
181 P 985 [dist Gardner y. Kinney, 66 
Or. 292) 397" P. 9717. 

49.- Ayres v. Wattson, 57 Pa, 360. 

50. See supra text and note- 32. 

51. Wilkinson v. Thigpen, 71 Ga. 
497; Snydacker v. Brosse, 51 Ill. 357, 
99 AmD 551; Hichert v. Schaeffer, 
PGI Pas bd Oy 2OneAd OOS 

52. Grier v. Canada, 119 Tenn. 17, 
107 SW 970; Nelson vy. Claybrooke, 4 
Lea (Tenn.) 687; Stephenson vy. 
Walker, 8 Baxt. (Tenn.) 289; Still- 
man v. Stillman, 7 Baxt. (Tenn.) 169; 
Cooley v. Steele, 2 Head (Tenn:) 605; 
Hamilton v. Zimmerman, 5 Sneed 
(Tenn.) 39; McCoy v. Pearce, 1 Tenn. 
Cas. 87, Thomps. Cas. 145; Lee v. Cal- 
vert, (Tenn. Ch, A.) 57 SW 627. 

‘Tt is, then, a solemn admission in 
conflict with his present claim, made 
in a judicial proceeding, inexplicable, 
or at least unexplained, unless upon 
the supposition of its truth.’ Mc- 
Ewen v. Jenks, 6 Lea (Tenn.) 289, 292. 


For later cases, developments and changes in the law see cumulative Annotatic rs, same title, page and note number. 


‘Ridenour v. Wherritt, 30 Ind. 
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the second suit may not be the same;>* but such 
statements will not estop the party from proving 
the truth, if he can show that they were made in- 
considerately, by mistake, or without full knowledge 


of the facts.54 


[§ 243] h. Prior Recognition or Assertion of 
Authority, Capacity, Character, or Status. 
particular transaction or course of dealing the au- 


53. Tate vy. Tate, 126 Tenn. 169, 


ye SW 1042; and cases supra note 


54. Smith v. Fowler, 12 Lea 
(Tenn.) 163; Chilton v. Scruggs, 5 Lea 
(Tenn.) 308; Tipton vy. Powell, 2 


-Coldw. (Tenn.) 19; Hamilton z. Zim- 


merman, 5 Sneed (Tenn.) 39; Lee v. 
Calvert, (Tenn. Ch. A.) 57 SW 627; 
Seay v. Ferguson, 1 Tenn. Ch. 287. 

{a] The oath must be willfully 


‘false, or must have the effect of mis- 


leading the other party to his injury. 
Behr v. Connecticut Mut. L. Ins. Co., 
4 Fed, 357, 2 Flipp. 692. 

one U. S.—In re Mitchell, 250 Fed. 
1 . 


Ala.—Hill v. Huckabee, 52 Ala. 155; 
Duncan v. Stewart, 25 Ala. 408, 60 
AmD 527. 

Ark.—Walter v. Adams, 211 SW 365. 

Cal.—Brown y. Lemon Cove Ditch 
Con 36 Cals. Asi94,.171, 2 5705; 

Colo.—Montezuma Valley Irr. Dist. 
v. Logenbaugh, 54 Colo. 391, 398, 131 
P 262 [quot Cyc]; Larsh vy. Boyle. 36 
Colo. 18, 86 P 1000. 

D. C.—George A. Fuller Co. v. Mc- 
‘Closkey, 35 App. 595. 

Ga.—Teasley v. Bradley, 110 Ga. 
497, 35 SE 782, 78 AmSR 113. 

Ill.—Roby v. Title Guarantee, etc., 
Co., 166 Ill. 3386, 46 NE 1110; Frick v. 
School Trustees, 99 Ill. 167; Jeneson 
v. Jeneson, 66 Ill. 259. 

Ind.—Traylor v. Dykins, 91 Ind. 
229; Hadley v. State, 66 Ind. nae 
Hart v. Miller, 2 Ind, A. 222, 64 NE 
73.9). 

Tlowa.—Burkhardt v. Burkhardt, 
107 Iowa 369, 77 NW 1069; Baker v. 
The Milwaukee, 14 Iowa 214. 

Kan.—Neve vy. Allen, 55 Kan. 638, 
Al P 966. 

Ky.—Harris v. Ronk, 107 SW 341, 
32 KyL 966; Turner v. New Farmers’ 
Bank, 39 SW 425, 19 KyL 187. — 

La.—Grounx v. Abat, 7 La. 31. 

Mass.—Case v. Benedict, 9 Cush. 
540; Bailey v. Kilburn, 10 Metc, 176, 
43 AmD 423. 

Mich.—MecWilliams v. Doran, i103 


‘Mich. 588, 61 NW 881; Fort-St. Union 


Depot Co. v. State R. Crossing Ba., 
81 Mich. 248, 45 NW 973; Skinner v. 


“Lucas, 68 Mich, 424, 36 NW 203; Bur- 


ton v. Schildbach, 45 Mich. 
NW 497. : . 
Minn.—Wheeler vy. Benton, 71 Minn. 
456, 74 NW 154; Cooper vy. Haywood, 
71 Minn. 374, 74 NW 152, 70 AmSR 
330; Vail v- Anderson, 61 Minn. 552, 
64 NW 47. ‘ 
Mo.—Orrick School Dist. v. Dor- 
ton, 145 Mo. 304, 46 SW 948; Greeley 


504, 8 


vy: Provident Sav. Bank, 103 Mo. 212, 


15 SW 429; Jones vy. Snedecor, 3 Mo. 
390. 

Mont.—Radford vy. Gaskill, 20 
Mont. 293, 50 P 854. 

Nebr.—Gorder _ v. 
Nebr. 204, 119 NW 449, 
629; Wells v. Steckleberg, 
670, 70 NW 242. 

N. J.—Belvidere Water Co. v. Bel- 


Pankonin, 83 
131 AmSR 
50 Nebr. 


-vyidere, 88 N. J. L. 696, 92 A 364, 365 


cit Cye]. 

E N. $v hitfora v. Laidler, 94 N. 
Y. 145, 46 AmR 131 [rev 25 Hun 
136]; Roulston vy. Roulston, 64 N. Y. 
652; Steele v. Leopold, 135 App. Div. 
247, 120 NYS 569 [mod on other 
grounds 201 N. Y. 518 mem, 94 NE 
1999 mem]; Rieser v. Commeau, 129 
App. Div. 490, 114 NYS 154 [aff 198 
N. Y. 560 mem, 92 NE 1100 mem]; 
Steele v. R. M. Gilmour Mfg. Co., 78 
NYS 1078; Spicer v. Spicer, 16 AbbPr 


-NS_112.- 


N. C.—Treadway v. Payne, 127 N. 


ESTOPPEL 


and the rule 


If in a | guardians,°® 


C. 436, 37 SE 460. 

Oh.—Merritt v. Horne, 5 Oh. St. 
307, 67 AmD 298, 

Opp are re Osburn, 36 Or. 8, 58 P 

Pa.—Old Colony Trust Co, y. Al- 
lentown, etc., Rapid-Transit Co., 192 
Pa. 596, 44 A 319; Washington Loyal 
Orange Lodge No. 137 v. Buchanan, 
24 Pa, Dist. 563, 568 [quot Cyc]. 

Philippine.—Chamber of Commerce 
v. Pua Te Ching, 14 Philippine 222; 
Ruperez v. Dimaguila, 11 Philippine 
358; Barlin v. Ramirez, 7 Philippine 
41; Behn v. Rosatzin, 5 Philippine 
660; Compania Agricola de Ultramar 
v. Reyes, 4 Philippine 2. 

S. C.—State v. Butler, 21 S. C. 353. 

S. D.—Bauch v. Whitehouse, 28 S. 
D. 515, 184 NW 71. : 

Tenn.—Stearns Coal, ete, Co. v. 
Jamestown R. Co., 141 Tenn. 203, 208 
SW 334; Fisher v. Cunningham, (Ch. 
A.) 58 SW 399. 

Tex.—Leon County v. Vann, 86 Tex. 
707, 27 SW 258; Texas, etc., R. Co. v. 
Robards, 60 Tex. 545, 48 AmD 268; 
Patterson v, True, 2 SW 860; Gill v. 
First Nat. Bank, (Civ. A.) 47 SW 751. 

Vt.—Middiebury Bank v. Rutland, 
ete.,, RoiCo,,. 30 Vt :159: 

Va.—Reid v. Penfield, 118 Va. 670, 
88 SE 61. 

Eng.—Faure Electric Accumulator 
cee v. Phillipart, 58 L. T. Rep. N. S. 
525. 

Can.—Dillon v. Raleigh Tp., 14 Can. 
S3iCs, 739. ; 

N. S.—Livefpool Bank y. Bigelow, 
12 N. S. 236. 

Ont.—Bagley v. Curtis, 15 U. C. C. 
P. 366; Allan v. Garratt, 30 U. C. Q. 
By 165% Hemittsv. cCorbetth5 Uc. 
QB. 9139 

[a] Rule applied.—(1) A -person 
who has received money from an- 
other as the individual money of the 
person from whom he received it and 
has agreed to use it for the benefit of 
such person as an individual cannot 
dispute the right of such person to 
the money and claim that the money 
was held by such person in a repre- 
sentative capacity. Roulston v. 
Roulston, 64 N. Y. 652 mem. (2) 
Where purchasers of land sold for 
taxes made no objection to the au- 
thority of one who inquired as to 
what taxes they had paid since their 
purchase, they waived the right sub- 
sequently to defeat an action to an- 
nul their tax title on the ground that 
their concealment had prevented re- 
demption, by setting up that the per- 
son making the inquiry as to their 
payments had no authority. Reid v. 
Penfield, 118 Va. 670, 88 SE 61. (3) 
Where a building contractor, who has 
contracted with a corporation as 
owner of the premises, states to a 
subcontractor that such corporation 
was the owner on the building per- 
mit, he was estopped to deny the 
ownership of the corporation as 
against the subcontractor in an ac- 
tion to foreclose his mechanic’s lien. 
Rieser v. Commeau, 129 App. Div. 
490, 114 NYS 154 [aff 198 N. Y. 560 
mem, 92 NE 1100 mem]. (4) Where 
a contractor for the erection of an 
office building, in contracting with a 
subcontractor to do the painting, 
agreed that the latter should have 
the use of the elevator in painting 
the elevator shaft, the contractor is 
estopped to say that he did not have 
authority to agree to such use of the 
elevator. George A. Fuller Co. v. 
McCloskey, 35 App. (D. C.) 595. 

[b] One who deals with an asso- 
ciation as a legal entity capable of 
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thority, capacity, character, or status of one of 
the parties is recognized or asserted as one of the 
' basie facts on which the transaction proceeds, both 
parties are as a rule estopped to deny that the one 
occupied that position or sustained that character,®5 
has 
partnerships,®" 


been applied in respect of 


personal representa- 


transacting business, 

quence receives from it money or 

other thing of value, is estopped 
from denying the legality of its ex- 
istence or its right to contract. Petty 

v. Brunswick, ete., R. Co., 109 Ga. 

666, 35 SE 82. 

{[c] Rule not applied.—(1) A party 
is not estopped trom suing to re- 
move from his title a cloud consist- 
ing of deeds void for want of au- 
thority in the original vendor to sell, 
because under color of legal proceed- 
ings he has received a portion of the 
proceeds of sale, although he is ac- 
countable therefor. MHstill v. Deck- 
erd, 4 Baxt. (Tenn.) 497. (2) The 
fact that a person signed a petition 
for the incorporation of a city and 
afterward made a contract with the 
city does not estop him from joining 
as relator in a proceeding to question 
the validity of the city’s incorpora- 
tion. Mathews v. State, 82 Tex. 577, 
18 SW 711. : 

Admission of capacity: 

Implied from acceptance of bill of 
exchange see Bills and Notes § 505.’ 
56. Hart v. Miller, 29 Ind, A. 222, 

64 NE 239; Conkey v. Kingman, 24 

Pick. (Mass.) 115; Wheeler v. Benton, 

71 Minn. 456, 74 NW 154; Merritt v. 

Horne, 5 Oh. St. 307, 67 AmD 298. 
[a] Appointment. — Where the 

husband of’an infant, acting as her 

guardian, acknowledges a _ person 
formerly appointed as the guardian 
to have been such guardian, and 
receives from him as such the con- 
sideration for property sold by him 
as guardian, he is estopped from sub- 
sequently proving that such person 

was not duly appointed. Merritt v. 

Horne, 5 Oh. St. 307, 67 AmD 298: 
{[b] Insanity of ward.—A guardian 

of an insane ward will not be heard 

to urge, in an action against him as 
guardian, that the ward is not in- 
sane, and therefore not rendered in- 
competent as a witness by Burns 

Rev. St. (1901) § 505, providing that 

insane persons shall not be compet- 

ent as witnesses, as the only right 
of the guardian to act at all is based 

on the insanity of the ward, Hart v. 

Miller, 29 Ind. A. 222, 64 NE 239. 

{c] Acts under assumed guardian- 
ship.— Expectant heirs of a person 
who is non compos who assume with- 
out letters of guardianship the man- 
agement of his estate, are upon his 
death, bound by thejr acts. Wheeler 
vy. Benton, 71 Minn. 456, 74 NW 154. 

[d] Acts under void appointment. 
—Where a person acting aS guardian 
of plaintiff under a void appoint- 
ment agreed with defendant that he 
would not enforce plaintiff's right of 
dower in land which had been con- 
veyed to defendant, and defendant, 
in consideration thereof, gave the 
supposed guardian a note promising 
to pay him a certain sum annually 
during plaintiff’s life, and plaintiff, 
by such supposed guardian, brought 
an action on the note, it was held 
that defendant was not estopped to 
deny that, at the time when the action 
was brought, plaintiff was not under 
the guardianship of the supposed 
guardian. But if plaintiff, by herself 
or any authorized agent or guardian, 
should see fit to enforce the contract 
respecting her dower, it seems that 
the suit would be a ratification of 
the unauthorized act of the supposed 
guardian and defendant would not be 
allowed to deny its validity. Conkey 
v. Kingman, 24 Pick. (Mass.) 115., 

57. Gorder v. Pankonin, 83 Nebr. 
204,..119- NW 449, 431--AmSR- 629; 


and in conse- 
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tives, receivers,°® and school trustees and agents.®° 
Nevertheless the recognition of the authority or ¢a- 
pacity must be clear and unambiguous in order to 
And no estoppel arises where 
the acts relied on to create it are due to ignorance of 
the laws of another state which the party is not 


ereate an estoppel.*? 


presumed to know.°? 


Behn vy. Rosatzin, 5 Philippine 660; 
Gill v. First Nat. Bank, (Tex. Civ. 
A.) 47 SW 751. 

Ca] Legal capacity.—(1) Where a 
lessor has accepted the benefits of a 
lease to a partnership, he cannot, in 
an action by it to compel specific per- 
formance of a covenant to renew, 
plead that the partnership was with- 
out capacity to take the legal title to 
real estate. Gorder vy. Pankonin, 83 
Nebr. 204, 119 NW 449, 131 AmSR 
629. (2) So a bank which is en- 
deavoring to enforce a note given in 
a transaction in which it was act- 
ing in connection with the payee, and 
sharing in the profits thereof, is es- 
topped to deny its power to enter 
into such a partnership. Gill vy. First 
Nat. Bank, (Tex. Civ. A.) 47 SW 751. 

[b] Proper organization.—W here 
defendant has contracted with a 
partnership as such, he is estopped in 
a suit by the partnership against him 
growing out of such contract, to 
claim that the partnership was not 
properly organized. Behn v. Rosat- 
zin, 5 Philippine 660. 

58. Hill v. Huckabee, 52 Ala. 155; 
Jones v. Snedecor, 3 Mo. 390; Steele 
v. Leopold, 135 App. Div. 247, 120 
NYS 569 [mod on other grounds 201 
N. Y. 518 mem, 94 NE 1099 mem]; 

_ Treadway v. Payne, 127 N. C. 436, 37 
SE 460; In re Osburn, 88 Or. 8, 58 P 
521, 

.{a] Tlustrations.—(1) One who 
makes a contract with another (Hill 
v. Huckabee, 52 Ala. 155) (2) or ex- 
ecutes a bond to him (Jones v. Snede- 
cor, 3 Mo. 390) in his representa- 
tive capacity as administrator is 
estopped to deny that he is admin- 
istrator. (3) And where a stockbroker 
dealt with an executor as_ such, 
whereby an unlawful investment was 
made with the funds of the estate, 
the broker was estopped to say that 
the cause of action to recover the 
funds turned over to the broker was 
not in the executor, or those claim- 
ing their authority from that rela- 
tion, but in the executor as trustee. 
Steele v Leopold, 135 App. Div. 247, 
120 NYS 569 [mod on other grounds 
201 N. Y. 518 mem, 94 NE 1099 
mem]. (4) On the other hand, one 
who has executed the duties of exe- 
cutor or administrator and rendered 

» a final accounting is estopped to deny 
his qualification as such, although 
the records do not show that he 
ever qualified. Treadway v. Payne, 
127 N. C. 436, 37 SE 460; In re Os- 
burn, 38° Or. 8, 58 P 521. 

59. Skinner vy. Lucas, 68 Mich. 
424, 36 NW 2038; Burton vy. Schild- 
bach, 45 Mich. 504, 8 NW 497; Gree- 
ley v. Provident Say. Bank, 103 Mo. 
212, 15 SW 429. 

[a] Tlustrations.—(1) A creditor 
who received dividends from the re- 
ceiver (Greeley v. Provident Sav. 
Bank, 103 Mo. 212, 15 SW 429) (2) 
or a stockholder of an association 
who made payments to a receiver 
appointed in a suit to which he was 
not a party, cannot question the va- 
ladity of his appointment (Burton v. 
Schildbach, 45 Mich. 504, 8 NW 497). 
(3) And when an officer of a corpo- 
ration petitioned the receiver for 
payment for services rendered to the 
company, and, on counterclaim of in- 
debtedness to the company, the is- 
sues were referred, and the officer, 
by order of court, gave bond for 
costs, both he and his sureties were 
estopped, by their recognition of the 
receiver, to defend an action by him, 
on such bond, on the ground that the 
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Prior Recognition of Right or Title 
—(1) In General. 
a course of dealing the title of one party or the 
other to the property involved in the transaction is: 
and the dealing proceeds upon that 
basis, both parties are ordinarily estopped to deny 


If in making a contract or in 


that title or to assert anything in derogation of it.%* 


law under which the company had 
been organized was unconstitutional. 


Skinner y. Lucas, 68 Mich. 424, 36 
NW 203. : 
60. Frick v. School Trustees, 99 
Ill. 167; Case v. Benedict, 9 Cush. 
(Mass.) 540; Bailey v. Kilburn, 10 


Metc. (Mass ) 176, 43 AmD 423; State 
vy. Dorton, 145 Mo. 304, 46 SW 948. 
[a] Tllustrations.—(1) One who 
for eleven years has acted as secre- 
tary and treasurer of a board of 
school trustees, and who contracts to 
convey them land for a school site, 
cannot, when sued upon the contract, 
be heard to deny the legality of their 
election. Frick v. School Trustees, 99 
Ill. 167. (2) A member of a school 
district, who agrees with a commit- 
tee of the district to convey to the 
district a lot for a school house, and 
delivers them a deed thereof, taking 
their note in payment, is estopped to 
deny the authority of the committee 
to accept such deed. Case vy. Bene- 
dict, 9 Cush. (Mass.) 540. (3) One 
taking a lease of certain land from a 
person claiming to act as agent of a 
school district, and occupying under 
it, is estopped to deny that such agent 
was the duly appointed agent of the 
school district. Bailey v. Kilburn, 
10 Mete. (Mass.) 176, 43 AmD 423. 
(4) Where a person received money 
as treasurer of a school district he 
cannot thereafter deny its corporate 
existence when sued for its return. 


ane v. Dorton, 145 Mo. 304, 46 SW 
Yore v. San Francisco Super. 


108 Cal. 481, 41 P 477; Willis 
Cab, ete., Co. v. General Ace., etc., 
Corp., Eid. ef Scotland, 136 NYS 100. 

62. Stedman y. Davis, 93 N. Y. 32. 

[a] “There is no presumption that 
aj nonresident creditor knows the 
laws or public acts or records of a 
state, in which an assignment is 
made by his debtor, so that his acts 
and dealings with the assignee will 
estop him from attacking the assign- 
ment as not being recorded, as re- 
quired by the law of the state where 
Ce in Stedman vy. Davis, 93 N, Y. 

63. U. S.—Roberts v. Northern 
Pacific R.-Co7 158, 0, Sc 1516 SSH 756: 
39 L. ed. 873; Wheeling City Bank v. 


Rhodehamel, 223 Fed. 979, 139 CCA 
355; Robinson y. The Idlewild, 59 
Fed. 628. 

Alaska.—Hubbard vy. Hubbard, 5 
Alaska 478. 

Ark.—Womack v. Womack, 73 Ark. 
281, 883 SW 937, 1136. 

Cal.—Downer vy. Ford, 16 Cal. 345; 
Rutz v. Obear, 15 Cal) A. 4356; 115 
P 67; Simmons v. Rowe, 4 Cal. A. 
752, 89 P 621. 

Colo.—Gibbs y. Wallace, 58 Colo. 
364, 368, 147 P 686 [cit Cyc]; Crosby 
v. Woodbury, 387 Colo. 1, 89 34 
{rev 17 Colo. A. 272, 68 P 130]; Ne- 
smith «v. Martin; 1.320 Colov7 72) 76 -P 


590. 

Conn.—Delaware, etc., 
Bonnell, 46 Conn. 9 

D. C.—Richards v. 
293. 

Ga.—Gaskins v. Green, 141 Ga. 552, 
81 SE 882; Petty v. Brunswick, etc., 
R. Co., 109 Ga. 666, 35 SE 82; Chap- 
man v. Schroeder, 10 Ga. 321. 

Ili.—Towle v. Quante, 246 Ill. 568, 
92 NE 967; Welsch v. Belleville Sav. 
Bank, 94 Ill. 191; Whelan vy. Massa- 
chusetts Bonding, -ete., Co., 205 Ill. 
A. 122; Robison v. Roos, 37 Ill. A. 
646 [aff 138 Ill. 550, 28 NE 821). 
Compare Smith y. Hollenback, 46 Ill. 
252 (holding that, where one of two 


Canal Co. v. 


Bippus, 18 App. 


persons has the entire title and the 
other none, the recognition of pos- 
session and title in the one having 
no title, continued for a period in- 
sufficient to constitute a bar by the 
statute of limitations, will not in- 
vest the person having no legal title 
with such title). 

Iowa.—Koep vy. Koep, 146 Iowa 179,. 
123 NW. (£74, 175 -[eit Cyc]: 

Kan.—Denton Bank y. Jesch, 39 
Kan: 79%, -463- P’ 150: 

Ky.—Coleman y. Morrison, 1 A. K. 
Marsh. 406; Pack vy. Lingenfelter, 3 
Ky. Op. 313. 

La.—Rabb v. Pillot, 52 La. Ann. 
1534, 28 S 120; New Iberia v. Sterrett, 
31 La. Ann. 719, 33 AmR 229; Cook 
v. Miltenberger, 23 La. Ann. 377; Con- 
rad v. Callery, 22 La. Ann. 428. 

Me.—Cary v. Whitney, 48 Me. 516. 

Mich.—Farrand y. Caten, 6% Mich. 
235, 37 NW 199; Sinclair v. Murphy, 
14 Mich. 392. 

Miss.—Dickson vy. Sledge, 38 S 673. 

Mo.—Sanguinett v. Webster, 153 
Mo. 343, 54 SW 563; McClellan v. St. 
Louis, etc., R. Co., 103 Mo. 295; 15- 
SW 546; Zuendt v. Doerner, 101 “Mo. 
A. 528, "13 SW 873. 

Nev.—Sever v. Gregovich, 16 Nev. 
32 

N. H.—Gunnison y. Abbott, 73 N- 
H. 347, 61 A 589 

N. op —wWolfinger v. McFarland, 
(Ch.) 54 A 862; Fleckenstein Bros. 
Co. v. Fleckenstein, (Ch.) 53 A 1043; 
Wright v. Wright, 51 N. J. Eq. 475, 
26 A 166 [aff 51 N. J. Eq. 637 mem, 
30 A 429 mem]. 

N. Y.—Chester v. Jumel, 125 N. Y. 
237, 26 NE 297 [rev 2:Silv. Sup. 159, 
5 NYS 809]; Rhoades v. Freeman, 
9 App. Div. 20, 41 NYS 135; Larre- 
more v. Squires, 30 Mise. 62, 62 NYS 
885; American Institute of Scientific 
Research v. Randolph, 141 NYS 949. 

N. C.—Foy v. Blades Lumber Co., 
152 N, C. 595, 68 SE 6. 

Oh.—Post v. Wilson, 5 Oh. Dec. 
(Reprint) 368, 5 AmLRec 235. 

Or.—Ladd, ete., Bank. v. Commer-- 
cial State Bank, 64 Or. 486, 130 P 975, 
49 LRANS 657. 

Pa.—Longswamp School Dist. v. 
Trexler, 58 Pa. 141. 

Philippine-—Bismorte Vv. Aldecoa, 
17 Philippine 480; Broce v. Broce, 4 
Philippine 611. 

S. C.—McDaniel y. Anderson, 19 
Ss Cia 

Tenn.—Stearns Coal, ete, Co. v. 
Jamestown R. Co., 141 Tenn. 2038, 208 


SW 334; Sanford-Day Iron, etc., Co. 
v. Enterprise Fdy., etc., Works, 130 
Tenn. 669, 172 SW 537, 

Tex.—Hardy v. De Leon, 5 Tex.. 
ya a 

Vt.—McLeran v. Stevens, 16 Vt.- 
616. 

Wash.—Norris Safe, ete. Co. v. 


Clark, 28 Wash. 268, 6s P 718, 70 P 
129. 

Wis.—Flanders y. Train, 13 Wis. 
596. 

Eng.—Edwards v. Aberayron Mut. 
ee Ins. Soc., 1 Q. BD. 563; Ben-- 
son Hadfield, 4-Hare 32, 30 EngCh 
32; 87 Reprint 549. 

Can.—Hardy Lumber Co. v. Pick-- 
erel River Impr. Co., 29 Can. S. C. 
211; Webb v. Marsh, 22 Can. S. C. 
437. 

Man.—Gray v. McLennan, 3 Man. 
337 


N. B. f 

Ont.—Baker v. Ins. Co., 
294; Stevens v. Buck, 43 U. C. Q. B. 
ie ey hee v. Brownlee, 28 U. C. Q.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


N. B.—People’s Bank v. Estey, 36. 
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However, to work an estoppel of this character and 
under such circumstances, it has been held to be 
necessary that the recognition of title or right be 
There can be no estop- 
Furthermore the state- 
ments relied on to ‘create the estoppel must have 
been made by one in possession at the time.*¢ It 
is also essential that the party against whom the 
estoppel is claimed did not act in ignorance of 
his rights,°* and that he misled the party claim- 
ing the estoppel,°® who changed his position in re- 
The estoppel cannot be ex- 


clear and unambiguous.®* 
pel by mere inference.®® 


liance on his acts.®® 


[a] Rule applied.—(1) One who, 
for a consideration, signs a contract 
by which another assigns right to 
and likewise one 
claiming under him, is estopped to 
question the title of the assignor 


and assignee. Sanford-Day Iron 
Works vy. Enterprise Fdy., etc., 
Works, 130 Tenn. 669, 172 SW 587. 


(2) One who, to obtain a tax deed, 
made an affidavit averring that an- 
other was the owner of the land is 
thereby estopped from questioning 
the latter’s ownership. Towle v. 
Quante, 246 Ill. 568, 92 NE 967. (3) 
Where a retiring partner, without ob- 
jection, permitted the remaining part- 
ners to mortgage to him the entire 
interest in the partnership property 
to secure the payment of his in- 
terest, he was thereafter estopped 
to deny that they were vested with 
a complete title. Simmons v. Rowe, 
4 Cal. A. 752, 89 P 621. (4) Where 
one procured services to be _ per- 
formed in connection with property 
based upon a belief of ownership 
from representations of the party 
sought to be charged, such party is 
estopped, after such. services have 
been performed, to deny ownership. 
Rutz iv.JObear,s. 15. CalirA. 7435, 115 “P 
67. (5) Where defendant derived his 
title to the land from the husband 
of the demandant who was an alien, 
he was estopped from denying the 
seizin of the husband on that ground. 
Chapman v. Schroeder, 10 Ga. 321. 

[b] Obtaining an extension of 
time from the holder of a note es- 
tops the maker from denying such 
holder’s title. Conrad v. Callery, 22 
La. Ann. 428. 

[ec] Where plaintiffs had execution 
levied on the land in controversy, 
in their favor, and had it sold as the 
property of defendants or either of 
them, and received the proceeds of 
the sale, or where the sale was made 


‘with plaintiffs’ knowledge, and they 


got the proceeds of the sale, they 
are estopped to deny the title of 
defendants to the land. Poplar 
Mountain Coal Co. v. Dick, 7 Ky. 
Op. f 

[d] Married women.—One who by 
his dealing recognizes a wife’s own- 
ership of property is estopped to as- 
sert ownership in the husband. Chi- 
€220,) etc. RCo.” v2 Shea,..66~ 111. 
471; Pierce v. Underwood, 103 Mich. 
62, 61 NW 3844; Newman v. New- 
man, 152 Mo. 398, 54 SW 19; Clark 
v. Saugerties Sav. Bank, 62 Hun 346, 
17 NYS 215; Martin Brown Co. v. 
Perrill, 77 Tex. 199, 13 SW 975. 

[e] Municipality—One who con- 
tracts with a county to build a court- 
house, and receives for the work 
more than is due him cannot, in de- 
fense to an action against him’ for 
the overpayment, set up that the 
money was raised by a tax unlaw- 
fully levied and collected, and there- 
fore did not belong to the county. 
Haralson County v. Golden, 104 Ga. 
19, 30 SE 380. 

{f] Purchaser.—(1) One who rec- 
ognizes a purchaser’s title by deal- 
ing with him as the true owner will 
be estopped to deny the validity_of 
his title. Ross v. Pritchard, 15 La. 
Ann. 531; Higbie v. Rogers, (N._ J. 
Ch.) 48-A 554. (2) But when a judg- 
ment creditor sues to set aside as 
fraudulent -a conveyance made by 
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[§ 245] 


under which 


the judgment debtor of two separate 
parcels+ of real estate, a waiver or 
estoppel as to one parcel will not, 
where: the circumstances render an 
extension thereof inequitable, op- 
erate to prevent the maintenance of 
the action as against the other par- 
cel. Geiler v. Littlefield, 148 N. Y. 
603, 48 NE 66 [rev 4 Misc. 152, 23 
NYS 869]. 

64. U.S.—Bump y. Butler County, 
93 Fed. 290. 

Cal.—Frick v. Sinon, 75 Cal. 337, 
17 P 439, 7 AmSR 177. 

Romine berky, v. Fox, 27 Conn. 
Tey tate ca v. Bridges, 9 B. Mon. 

Nebr.—Shuman v. Willets, 17 Nebr. 
478, 23 NW 358. 
aN C.—Graybeal v. Davis, 95 N. C. 

Or.—Rowland v. Williams, 23 Or. 
515, 32 P 402. 

Pa.—Washabaugh vy. Entriken, 36 
Pa. 5613. 

S. C.—Cunningham vy. Cunningham, 
20NSSCr317. 

[a] An offer to buy out a hostile 
claim will not estop the party mak- 
ing such offer from asserting title 
by adverse possession previously ac- 


quired. Frick vy. Sinon, 75 Cal. 337, 
Wea 64395 
[b] Purchase of part of tract.— 


The fact that a city purchased part 
of a tract of land lying in a street 
is not sufficient to show that the city 
recognized a right to the street in 
the person in possession of the land. 
Mills v. Los Angeles, 90 Cal. 522, 27 
P 354. 

[ce] The acceptance of taxes by a 
municipality will not estop it from 
afterward setting up its own title 
to the property on which the taxes 
were paid. See supra § 192. 


65. Tinsley v. Fruits, 20 Ind. A. 
DOA, Odes NB. Gels 

66. Graybeal v. Davis, 95 N. C. 
508. 

Bone Sanford vy. Sanford, 58 N. Y. 
69. 

68. Heyer v. Beatty, 83 N. C. 285; 


Knapp v. White, 40 Wis. 143. 

69. Hutson v. Wood, 263 Ill. 376, 
105 NE 348; Sanford v. Sanford, 58 
N. Y. 69 [aff 2 Thomps. & C. 641]. 

70. Carroll v.. Hill. Tract Impr..Co., 
44 Wash. 569, 87 P 835 (recognition 
of title of the judgment debtor by 
the purchaser of land at an execu- 
tion sale does not estop him to deny 
the judgment debtor’s title to other 
land sold but not included in the 
tract acquired by the purchaser). 

71. U. Si—Seymour v. Slide, etc., 
Gold Mines, 153 U. S. 5238, 14 SCt 847, 
38), Umeds {8.07% 

Ala.—Wortham v. Gurley, 75 Ala. 
356. 

Ark.—Kinsworthy v. Mitchell, 21 
Ark. 145. 

Conn.—Hall v. Solomon, 61 Conn. 
AT Oy oO eA CShO, a som AS 218. 

D. C.—Roller v. Caruthers, 5 App. 
368. 

Fla.—Lake v. Hancock, 38 Fla. 53, 
20 S8tl, Oo .,Amor Loos Bush ve 
Adams, 22 Fla. 177; Sanford v. Cloud, 
ela. © pote 

Ga.—Jacobs’ Pharmacy. , Co. Vv. 
Luckie, 1438 Ga. 457, 85 SE 332, Ann 
Cas1917A 1105; Harris v. Amoskeag 
Lumber Co., 101 Ga. 641, 29 SE 302. 

Ill—Maltman v, Chicago, etc. R. 
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tended beyond the natural and reasonable import of 
the acts relied on to create it.7° 

(2) By Possession or Acts of Owner- 
ship under Claim of Title. 
taken possession of or exercised acts of ownership 
over property under claim of title or right he is 
estopped to set up a claim inconsistent with thati 
he has acted.7 
estopped from setting up an invalidity in the title . 
under which he has had possession and exercised 
acts of ownership.?? 
ership under a partial or qualified claim, however, 


Where a person has 


Thus a person is 


Possession or acts of own- 


CommtZ lite AS eot Ss 
Ind.—Tyler v. Johnson, 8 Ind. A. 
536, 36 NE 2938 


Ky.—Floyd v. Sharp, 43 SW 253, 
19 KyL 1253; McFarland v. Baugh, 
15 SW 249, 12 KyL 744. 

La.—Hinrichs v. Tulane Hducation- 
al Fund, 49 La. Ann, 1029, 22 S 96. 

Mass.—Woburn vy. Henshaw, 101 
Mass. 193, 3 AmR 333. 

Mich.—Comstock v. Smith, 26 Mich. 
06 


Miss.—Jefferson County v. Grafton, 
74 Miss. 435, 21 S 247, 60 AmSR 
516, 36 LRA 798. 

Mo.—Pacific R. Co. v. McCombs, 39 


Mo. 329; Duckett y. Keet, ete., Dry 
Goods Co., 99 Mo. A. 444, 73 SW 
926. 

N. J.—Brown v. Combs, 29 N. J. 


L. 36; South Branch R. Co. v. Par- 
ker, 41 N. J. Eq. 489, 5 A 641. 
N. Y.—Colligan v. Scott, 58 N.Y. 


670; Walrath v. Redfield, 18 N. Y. 
457; Lugar v. Lugar, 160 App. Div. 
807, 146 NYS 387; Jones vy. Howell, 
26 N. Y. Super. 438. 


N. C.—McCullers v. Cheatham, 163 
NevC., (64,7645), (9 SH 306 Yiquoticyel: 

Oh.—Kelley vy. Stanbery, 13 Oh. 408. 

Pa.—Washington Loyal Orange 
Lodge No. 137 v. Buchanan, 24 Pa. 
Dist. 563, 568, [quot’ Cye],. 

Philippine.—San Carlos Seminary 
v. Cebu, 19 Philippine 32. 

S. C.—Douglass v. Dickson, 45 S. 
Cc. L. 417 (where, however, it was 
said that the courts of South Caro- 
lina recognize some exceptions to 
the rule). 

Tenn.—Perry v. Calhoun, 8 
Humphr. 551. 

Vt.—Ripley v. Yale, 19 Vt. 156. 

Wis.—Smith v. Waggoner, 50 Wis. 
155, 6 NW 568; Schumaker v. Hoeve- 
ler, 22 Wis. 48. 

Can.—White v. Nelles, 11 Can. S. 
Crests 

[a] User or nonuser of ways or 
other incorporeal rights may estop 
a person to assert or deny title there- 
to. Bourke v. Perry, McG. (La.) 
66; Pennsylvania R. Co. v. Jones, 50 
Pa. 417. 

72. Ala.—Wortham y. Gurley, 75 
Ala. 356, 

Ark.—Kinsworthy v. Mitchell, 21 
Ark. 145, 

D. C.—Roller v. Caruthers, 5 App. 
368 (recognizing rule). 

Ga.—Wells v. Dillard, 93 Ga. 682, 
20 SE 268. 

Ill.—Maltman v. Chicago, etc., R. 
@ou 2 Lie rAL TS 78. 

“ Ind.—Oldenburg v. Baird, 26 Ind. 
A. 379, 58 NE 1073. 

Ky.—Gill v. Fauntelroy, 8 B. Mon. 


177; Drane v. Gregory, 3 B. Mon. 
CLOS Wall var Ene PB. Mone 290; 
36 AmD 578. 

Mass.—Woburn v. Henshaw, 101 


Mass. 193, 3 AmR 3338. 
N. C.—Grandy v. Bailey, 35 N. C. 


One who enters under a con- 
veyance, voidable by reason of the 
incapacity of his grantor, is estopped 
to deny the title of the grantor’s 
heirs, in ejectment by them to re- 
cover the same.- Wall v. Hill, 1 B. 
Mon. (Ky.) 290, 36 AmD 578. 

[b] One who holds possession of 
a mill upon a canal, under a deed 
made to him under order of court 
which binds him to make repairs in 
the canal, cannot dispute the valid- 
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will not estop a person to assert his full rights.7? 
There can be no estoppel unless the claim or title 
set up is inconsistent with that under which the 
So it has been held that, where land 
was purchased by parties whom the vendor assured 
that’ he owned all the conflicting titles and would 
guarantee to them indisputable rights, they could 
not be considered as holding under any one of the 
- titles exclusively, but must be viewed as holding 
under that which would give them the best right, 
and they were not estopped from resisting eviction 
An estoppel is not 
available in favor of one who has not acted in 


party acted.“ 


by relying on the elder grant.” 


good faith but fraudulently.”® 
[§ 246] 


Another’s Title. 


ity of the order of court and the 
deed, in order to excuse himself from 
making repairs. Woburn v. Hen- 
shaw, 101 Mass. 193, 3 AmR 333. 

{e] One who receives a convey- 
ance from husband and wife of lands 
the property of the wife, and enters 
and holds under that title, the con- 
veyance being ineffectual to pass the 
estate of the wife, cannot, after her 
death, deny the title of her heir in 
a suit brought by him to recover 
the possession. Gill v. Fauntleroy, 
8 B. Mon. (Ky.) 177; Drane v. Greg- 
3. B.i Mon. -CKy:.): 629. 

[ad] A widow who continues in 
possession of land is estopped to 
deny the title derived under her hus- 
band’s deed. Grandy v. Bailey, 35 
Nw Cy, 222. 

[e] Where a party purchases an 
outstanding title in order to protect 
his possession under a former title, 
the conveyance thereof will inure to 
the benefit of others interested there- 
in, subject to his equitable claim for 
contribution or complete exoneration, 
as the case may be, on account of 
the consideration paid. Roller v. 
Caruthers, 5 App. (D. C.) 368. 

73. Cal.—Bogges v. Merced Min. 
Co., 14 Cal. 279 [app dism 3 Wall. 
304, 18 L. ed. 245]. 

Ill.—Golconda v. Field, 108) Ill. 419. 


ory, 


Iowa.—McKenna v. Hoy, 76 Iowa 
32250541 » NIW,,, 29. 

Mich.—Blackwood vy. Van Vleit, 30 
Mich. 118, 

Mo.—Thompson vy. Renoe, 12 Mo. 
alisS7 

N. H.—Bell v. Twilight, 22 N. 
HH... 500. 

Tenn..—Young v. Young, 12 Lea 
BoD. 


Wash. —Bingham v. Walla Walla, 3 
Wash. T. 68, 13 P 408. 
‘Fea Thus (1) one who treats as 
his own a note which he has re- 
ceived to hold until a new note can 
be procured and delivered to him in 
its stead, in payment for certain 
property, is not estopped from as- 
serting that he did not take the 
note in absolute payment. McKen- 
na v. Hoy, 76 Iowa 322, 41 NW 29. 
(2) A minor héir who has purchased 
part of a tract of decedent’s land 
from one who purchased such tract 
“at a sale under a void decree is not 
thereby estopped to dispute the va- 
lidity of the sale under the decree 
as to the remainder of the tract. 
Young v. Young, 12 Lea (Tenn.) 335. 

[b] Acceptance of separate grant. 
—The acceptance by the owner in 
fee of a ferry franchise of an ad- 
ditional grant does not estop him 
from claiming under the original 
grants Golconda v. Field, 108 Ill. 
2 Da 

[c] Possession under other title. 
—One is not estopped to acquire a 
tax title to land merely because he 
went into possession thereof, claim- 


(3) By Possession in Subordination to 
One who takes possession of 
property in subordination of another’s title is ordi- 
narily estopped as against that other to deny ‘that 
title until he has given up the possession so ac- 


ESTOPPEL 


quired.”* 


rowed;‘? and to 


ing title prior to the levy of the tax 


on which the tax title is based. 
Blackwood v. Van Vleit, 30 Mich. 
118 

[a] Claim under unauthorized 


survey-—Where one having a grant 
of an unlocated lot of public lands 
makes a survey and claims thereun- 
der in good faith but without au- 
thority, he is not estopped thereby 
as against one who enters upon and 
occupies adjoining land from claim- 
ing such land after it has been set 
off and patented to him under an 
official survey in place of part of 
the land which he claimed. Boggs 
v. Merced Min. Co., 14 Cal. 279. 


74. Ripley v. Yale, 19 Vt. 156. 

75. Martin v. Reynolds, 9 Dana 
(Ky.) 328. 

76. Mattison v. Ausmuss, 50 Mo. 


551 (where defendant, being in pos- 
session under a title from a third 
person, purchased a title fraudulent- 
ly claimed by plaintiff, giving a deed 
of trust to secure the consideration, 
under which -the land was sold to 
plaintiff, who went into possession, 
it was held that as plaintiff’s claim 
was fraudulent and not made in good 
faith defendant was not estopped to 


deny it). 

77. U. S.—Chavez v. De Bergere, 
age U. S. 482, 34 SCt 144, 58 L. ed. 
3 

Cal.—Lefurgey v. Prentice, 36 
Cali vAS 888; 71 P= 1080, 

Nis eee Vv. ‘Parsons, * 73'"Me. 

N. Y.—Sparrow’ v. Kingman, 1 N. 


Y. 242° [eit Coke itt. p 352a]. 

N. C.—Nance v. Rourk, 161 N. C. 
646, 648, 77 SE 757 [cit Cyc]; Camp- 
bell v. Everhart, 139 N. C. 503, 52 
SE 201; Farmer v. Pickens, 83 N. 
C. 549; Lunsford v. Alexander, 20 
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Pa.—Dyer v. Walker, 40 Pa. 157. 

Philippine.—Bismorte v. Aldecoa, 
17 Philippine 480. 

Porto Rico.—Gonzales v. American 
R. Co., 6 Porto Rico Fed. 460; West- 
ern Electric Co. v. Mayaguez Electric 
Light Co., 1 Porto Rico Fed. 309. 

Wash.—Hetrick v. Smith, 67 Wash. 
664, +122 -P ‘368. 

Ont.—Smith v. Smith, 5 Ont. 690. 

But compare Hazen v. Bryson, 8 
N. B. 101 (holding that a party 
charged with having gone on land 
by permission and thereafter disput- 
ing the title of the owner may dis- 
prove the license and show that he 
entered under a claim of right). 

[a] Reason for rule.—This rule is 
“founded on a principle of honesty 
which does not allow possession to 
be retained in violation of that faith 
on which it was obtained or con- 
tinued.” Farmer v. Pickens, 83 N. 
C.. 549, 652: 

Estoppel of: 

Attorney to deny client’s right to 
funds collected see Attorney and 


under a contract of purchase.*° 
plies with equal force to a person who continues 
a possession antecedently held by him with the 
consent of the party whose title is in question.®+ 
However, the estoppel lasts no longer than does the 
possession so acquired and on which it is founded.*? 
While one in peaceable possession under an abso- 
lute deed cannot dispute the grantor’s title to avoid 
payment of the purchase money,®* yet a grantee 
who takes possession under an absolute conveyance 
is not estopped to deny his grantor’s title.* 

[§ 247] 2. By Waiver. 
the proper sense of the term a species of estoppel,®* 


[§§ 245-247 


The rule applies to one who takes an as- 
signment of personal property, expressly subject 
to a mortgage, and obtains possession under such 
assignment;*® to one who, 
Joan, agreed to repay a certain sum of money bor- 


under a contract of 


one who takes or holds possession 
So the rule ap- 


While waiver is not in 


Client § 245. 

Auctioneer to assert title see Auc- 
tions and Auctioneers § 60. 

Bailee to deny bailor’s title see Bail- 
ments § 35. 

Purchaser to deny vendor’s title see 
Vendor .and Purchaser [39 Cyc 
1614]. 

Receiptor to deny debtor’s title, va- 
lidity of levy, return, judgment, 
qualification of officer, or receipt of 
goods see Attachment § 625. 

Tenant to deny landlord’s title see 
Landlord and Tenant [24 Cye 934 


et seq]. 

78. Jones v. Howell, 26 N. Y. 
Super. 438. : 
oie Ferrer v. Neri, 9 Philippine 
324. 
aeons Love v. Edmonston, 23 N. C. 
81. Campbell v. Everhart, 139 N. 


C. 503, 52> SB 201. 

[a] An anterior possession does 
not vary the application of the rule. 
A possession previous to a lease or 
contract of purchase does not let 
in the party to dispute the title 
which he had recognized. Springs vy. 
Schenck, 99 N. C. 551, 6 SE 405, 6 
AmSR 552. 

[b] A mortgagor of a chattel 
with the right of possession for a 
stipulated period cannot upon its ex- 
piration dispute the mortgagee’s title. 
Holmes v. Hall, 14 °N. C. 98. 

82. Campbell v. Everhart, 139 N. 
C.. 508, 52..SEH 201 

[a] When possession is wholly 
restored to the party who gave it, 
the estoppel no longer applies to the 
party formerly affected by it, and he 
then stands upon his original right to 


which he has. fully remitted. Camp- 
bell v. Everhart, 139 N. C. 508, 52 
SE 201. 
83. U. S—Robertson vy. Pickrell, 
ee S. 608, 3 SCt 407, 27 L. ed. 
Ala.—Strong v. Waddell, 56 Ala. 


471. 
nth —Bramble v. Beidler, 38 Ark. 
Ind.—Marsh v. Thompson, 102 Ind. 
272, 1 NE 630. 
Mo.—Crumb v. Wright, 97 Mo. 13, 
10 SW 74. 
145 Pa. 


Pa.—Smith v. 
628, 23 A 395. 

Wash.—Spinning v. Drake, 4 Wash. 
285,730) P182,- 31 P3109. 

See also Vendor and Purchaser [39 
Cye 1614]. 

84. Bybee v. Oregon, étc., R. Co., 
139 U. S. 668, 11 SCt 641, 35 L. ed. 
305; San Francisco. v. Lawton, 18 
Cal. 465, 79 AmD 187; Cobb v. Old- 
field, 151 Ill. 540, 88 NE 142; Whit- 
mire v. Wright, 22 S. C. 446, 53 AmR 
725. See also Vendor and Purchaser 
[39 Cye 1614]. 

85. Hasler v. West India SS. Co., 
212 Fed. 862, 865, 129 CCA 382 [quot 
Cyc]; Dary v. Providence Police As- 


Loafman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, Lea. 577. 


§§ 247-248] 


yet where a party to a transaction induces another 
to act upon the reasonable belief that he has waived 
or will waive certain rights, remedies, or objections 
which he is entitled to assert, he will be estopped 
to insist upon such rights, remedies, or objections 


[§ 248] A. Pleading *°—1. Necessity for Plead- 
Statement of Rule. 


ing Estoppel—a. 


SOC yale bieoiis oo, 62 A, 513 [eit 
Cyc]; Oconto Hlectric Co. v. Ocon- 
to Service Co., 168 Wis. 165, 169 NW 
nie [quot Cyc]. See also supra 

86. U. S—Baker v. Humphrey, 
101 U. S. 494, 17 L. ed. 10638; Siger- 
son v. Mathews, 20 How. 496, 15 L. 
ed. 989; Hasler v. West India SS. Co., 
212 Fed. 862, 865, 129 CCA 382 [quot 
Cyc]; Marine Iron Works v. Wiess, 
148 Fed. 145, 153, 78 CCA 279 [quot 
Cyc]. 

Ark.—Youngblood v. Cunningham, 
38 Ark. 571. 

D. C.—Nelson v. Worthington, 3 
App. 503. 

Ga.—Studdard v. Hawkins, 139 Ga. 
T4385) 749; O78 OSE. 116) Feit “Cyc. 
Aa oaths Park v. Borden, 94 Ill. 


Ind.—Miller v. Ready, 59 Ind. A. 
195, 108 NE 605, 608 [cit Cyc]. 

Ky. —Moors v. Kentucky Electrical 
€o., 182 Ky. 825, 208 SW 15, 18 [cit 
Cyc]. 

Mass.—Lydig v. Braman, 177 Mass. 
212, 58 NE 696; Fowler v. Parsons, 
143 Mass. 401, 9 NH 799. 

Mich.—Watkins v. Green, 101 Mich. 

493, 60 NW 44; Pangborn v. Rueme- 
napp, 74 Mich. 572, 42 NW 78; Ga- 
nong v. Green, 64 Mich. 488, 31 NW 
461; Detroit Free Press Co. v. Board 
of State Auditors, 47 Mich. 135, 10 
tA 171; Taylor v. Burnap, 39 Mich. 
739. 
- Miss.—Higgins v. Haberstraw, 76 
Miss. 627, 25 S 168; Lucas v. Ameri- 
ean Freehold Land Mortg. Co., 72 
Miss. 366, 16 S 358; McIver v. Aber- 
nathy, 66 Miss. 79, 5 S 519; Kelly v. 
Waener, 61 Miss. 299. 

Mo.—Lindner v. Cape Brewery, etc., 
Co., 131 Mo. A. 680, 111 SW 600. 

Nebr.—Hamilton v. Home F. Ins. 
Co., 42 Nebr. 883, 61 NW 93 (recog- 
teh rule). 

N. Y.—Gutchess v. Daniels, 49 N. 
Y. 665 [rev 58 Barb. 401]; Hadden 
v. Dimick, 48 N. Y. 661 mem; Hope 
ve Lawrence, 50 Barb. 258. 
Peete aero v. Rose, 95 N. 

4 

Pa.—Austin Mfg. Co. v. Duerr, 19 
Pa. Super. 560; Waters v. Wolf, 2 
Pa. Super. 200, 39 WklyNC 38. 

R. I.—Dary v. Providence Police 
Assoc., 27 R. I. 377, 382, 62 A 513 


[eit=-Cye]- 
13° Si C. 355, 


= C.—Bull v. Rowe, 
369. 

S. D.—Kenny v. McKenzie, 25 S. D. 
485, 127 NW 597, 49 LRANS 782. 
' Tenn.—Howard v. Massengale, 13 

Wis.—Oconto Electric Co. v. Ocon- 
to Service Co., 168 Wis. 165, 169 NW 
293, 294 [quot Cyc]; Union, etc., Bank 
v. Jefferson, 101 Wis. 452, 77 NW 889. 

“Tt is not easy to lay down any 
general rule as to what acts shall 
constitute a waiver. That must de- 
pend largely upon the circumstances 
of each particular case. There are, 


however, principles upon which es- 
toppels proceed.” Bull v. Rowe, 
supra. 


[a] Waiver of constitutional or 
statutory provision.—Where a _ per- 
son has once waived a constitutional 
or statutory provision for his benefit, 
he is estopped from thereafter claim- 
ing the benefit thereof. In re Cooper, 
93 N. Y. 507 [aff 28 Hun 515]; Hull 
v. Hull, 172 App. Div. 287, 158 NYS 
743 [mod on other grounds 225 N. 
Y. 342, 122 NE 252]. 

[b] Devisees receiving from the 
trustee portions of a fund which 


ESTOPPEL 


VII. PROCEDURE 


At common 


should have been applied to the pay- 
ment of taxes on realty devised to 
another person cannot afterward be 
heard to say that they would be 
injured by the appropriation of other 
assets belonging to the estate to pay 
such taxes. Nelson v. Worthington, 
@DF. C2) ..503: 

One who, at the invitation of 
the board of state auditors, makes 
a bid for the public printing and 
binding cannot object to the failure 
of the board to furnish bidders with 
estimates of the amount of work to 
be done, although the board should 
have done so. Detroit Free Press 


Co. v. State Auditors, 47 Mich. 135, 
10 NW 171. 
[d] Knowledge and intent.— 


Knowledge of the existence of a right 
and the intention to relinquish it 
must concur to create an estoppel 


by waiver. Hamilton v. Home F. 
Ins. Co., 42 Nebr. 883, 61 NW 93. 
87. Kenny v. McKenzie, 25 S. D. 


485, 127 NW 597, 49 LRANS 782. See 
Waiver [40 Cyc 271 cross refer- 
ences]. ‘ 

88. Generally see Pleading [31 
Cyemh]t 

89. U. S.—Shelton v. Southern R. 
GCo., 255 Med. (182,.186 .feit Cyc]; In 
re Internationa] Mineral Co., 222 Fed. 


415. 

Cal.—Hostler v. Hays, 3 Cal. 302. 
anes present statutes see infra note 

Conn.—Schaefer v. Ely, 84 Conn. 
501, 80 A 775, AnnCas1912D 899; Buf- 
falo Forge Co. v. Mutual Security 
Co.;) 83% Conn? 393,76 A9965 Wish’ v. 
Smith, $73) Conny ud tly ete A 711i, 84 
AmSR 161; Plumb v. Curtis, 66 Conn. 
154, 33 A 998; Hawley v. Middle- 
brook, 28 Conn. 527. Contra Bern- 
hard v. Rochester German Ins. Co., 
ee Conn. 388, 65 A 134, 8 AnnCas 

Del.—Wilmington, Bank v. 
Wollaston, 3 Del. 90. 

Ind. T.—Perry v. Farrimond, 5 Ind. 
TT. 59, 82 SW 674. 

Md.—National Shutter Bar Co. v. 
Zimmerman, 110 Md. 313,.73 A 19; Ail- 
bert v. Freas, 103 Md. 583, 64 A 
282; Babylon v. Duttera, 89 Md. 444, 
43 /A 938; Brooke v. Gregg, 89 Md. 
234, 43 i 38; Higgins v. Carlton, 28 
Md. 115, 92 AmD 666; Yingling v. 
Hoppe, 9 Gill 310; Alexander v. Wal- 
ter, 8 Gill 239, 50 AmD 688. 

Miss.—Turnipseed v. Hudson, 50 
Miss. 429, 19 AmR 15. 

N. H.—Chase v. Deming, 42 N. H. 

66 Barb. 


274. 
N. Y.—Rogers v. King, 
495; Peo. v. Bristol, etc., Turnp. Road 
23 Wend. 222; Welland Canal 
. v. Hathaway, 8 Wend. 480, 24 
AmD 51; Davis v. Tyler, 18 Johns. 
490. 
Oh:—Castaliay Trout. Club. Consive 


etc., 


Castalia Sporting Club, 8 Oh. Cir. 
Ct. £04, (8. Oh. s Cir, Dees7693);\4 Mack 
v. Fries, 5 Oh. Dec. (Reprint) 174, 


3 AmLRec 385 [rev on other grounds 
33 Oh, St. 52]. 

S. G—Merck v. Merck, 95 S. C. 
328, 78 SE 1027; Witcover v. Grant, 
93.S81C 190, 76 SE 274; Scarborough 
v. Woodley, 81 S. C. 329, 62 SE 405; 
Lites v. Addison, 27 S. C. 226, 3 SE 
214. 

Eng.—Pickard v. Sears, 6 A. & 
469, 33 ECL 257, 112 Reprint 179, ii 
ERC 78; Heane v. Rogers, 9 B. & C3 
577, 17 BCL 260, 109 Reprint Pia se 
Phillips v. Im Thurn, iy KOM Be INE ISE 
400, 114 ECL 400, 144 Reprint _500; 
Watson v. Wace, 7 D. & R. 633; Free- 


to the prejudice of the one misled.%* 
of estoppel by waiver, it has been said, applies in 
any case to determine the 
the time when a mistake of law or of fact becomes 
known to the party whose rights are affected.’ 


[21 Chay 1241 


The doctrine 


rights of the parties from 


law an estoppel in pais need not be pleaded, but 
is available under the general issue;*® and this is 


man v. Cooke, 2 ‘Exch. 654, 154 Re- 
print 652, 11 ERC 82; Darlington v. 
Pritchard, 4 M. & G. 783, 43 ECL 404, 
134 Reprint 322; Sanderson vy. Coll- 
man, 4M. & G. 209, 48 ECL 115, 134 
Reprint 86; Lyon vy. Reed, 13 M. & 
W. 285, 153 Reprint 118; Kingston’s 
Case, 3 Smith. Lead Cas. 1998. 

Man.—Brewers v. Gelin, 18 Man. 
283; Nixon v. Dowdle, 2 DomLR 397, 
20 WestLR 749. 

[a] In fllinois it has been held: 
(1) That estoppel is a defense to be 


pleaded. North Ave. Bldg., etc., As- 
soc. v. Huber, 286 Ill. 375, 121 NE 
pas (2) That an estoppel is not 


available unless specially pleaded. 
Lake Forest Water Co. v. Lake For- 
est, 154 Ill. A. 184. (3) That plain- 
tiff must plead estoppel in his repli- 
cation if the facts do not appear in 
his declaration. Smith v. Whitaker, 
11 Ill. 417. (4) That while estop- 
pel may be pleaded specially, yet it 
may also be proved without pleading 
it. Western Cottage Piano, etc., Co. 
v. Burrows, 168 Ill. A. 120; Mann v. 
Oberne; :-15. Til.- At. 852)) 65), .Dhat.es= 
toppel may be shown under,the gen- 
eral issue. Campbell v. Goodall, 54 
Tlie: sAs 224, (6) That the doctrine 
of waiver in this connection, is, in 
substance and effect, that of an es- 
toppel in pais, which at common law 
need not, although it might, be plead- 
ed specially. Dickson v. New York 
Biscuit Co., 211 Ill. 468, 71 NE 1058; 


Evans v. Howell, 211 ill. 85, 71 NE 
854; Continental Ins. Co. v. Rogers, 
119 Ill. 474, 10° NE 242, 59 AmR 
810; Peoria German F. Ins. Co.’ v. 
Grunert, 112 Ill. 68; Rosater v. 
age Life <Assoc., 149 Ill. A. 


{b] In Michigan (1) the court after 
some divergence of opinion has final- 
ly settled the rule that in actions at 
law it is not necessary to plead an 
estoppel in pais. Dean v. Crall, 98 
Mich.) 591; 57%. NW. 813,°(39. AmSR 
571 [overr Pearson v. Hardin, 95 
Mich. 360, 54 NW 904; Goodin v. 
Underwood, 89 Mich. 187, 50 NW 
818]; Johnson v. Stellwagen, 67 Mich. 
10, 34 NW 252. See also Mowers v. 
Hvers, 117 Mich. 93, 97, 75 NW 290 
(where acts of plaintiff in disclaim- 
ing title and permitting defendant to 
take possession and build and main- 
tain a fence were held not to be such 
an estoppel as must be_ specially 
pleaded in order to be admissible on 
the question whether the fence so 
built was the boundary between the 
lands of the parties; and where it 
was said: “The claim that such an 
estoppel must be pleaded has no 
force. The defendants were not 
seeking to establish their title by 
estoppel. They were permitted to 
show the actions of the plaintiff’s 
grantor in relation to the establish- 
ment of the true boundary line be- 
tween the premises. It was admis- 
sible for this purpose”). (2) But in 
equity cases an estoppel in pais must 
be pleaded, where it constitutes the 
basis of a right to sue and ground 
of relief, or is relied upon as a de- 
fense. Lang v. Lundy, 185 Mich. 
390, 152 NW 78; Saginaw Suburban 
Re Cosine Connelly, 146 Mich. 395, 
109 NW 677; Dean v. Crall, 98 Mich. 
591, 57 NW 813, 39 AmSR 571; Wes- 


sels Vv. Beeman, 87 Mich. 481, 49 
NW 483; Connerton vy. Millar, 41 
Mich. 608, 2 NW 932; Dale v. Turner, 
34 Mich. 405; Moran v. Palmer, 13 
Mich. 367; Cicotte vy. Gagnier, 2 
Mich. 381. 


1242 [210.J.] 


the rule in some states which have adopted the 
code system of pleading,®® while in the state where 
this system originated the rule is that an equitable 
estoppel ordinarily may be made available either 
by a plea in bar or it may be used as evidence upon 


Bemis v. Pacific Coast Casual- 
ty Co., 125 Minn., 54, 145 NW 622; 
Coleman v. Pearce, 26 Minn. 123, 1 
NW 846; Caldwell v. Auger, 4 Minn. 
217, 77 AmD 515. i 

[a] Reason for rule.—‘“It is 
claimed by the counsel for the re- 
spondents, that under the code an 
estoppel in pais should be pleaded, 
in order that it may be given in 
evidence. It is not claimed, nor is 
it true, that this was necessary un- 
der the old system of pleading. Nor 
do I find, either on principle or au- 
thority, that such pleading is re- 
quired under the code. The princi- 
ples of pleading under both systems 
are the same. The facts upon which 
the parties relied, were not less re- 
quired to be pleaded under the old 
system than under the new.” Cald- 
well v. Auger, 4 Minn. 217, 77 AmD 


90. 


516: 
91. Krekeler v. Ritter, 62 N. Y. 
372; Prevot v. Lawrence, 51 N.. Y. 


219; Feinberg v. Allen, 143 App. Div. 
866, 128 NYS 906 [aff 208 N. Y. 215, 
101 ‘NE 893]. Compare Dresler v. 
Hard, 57 N.'Y. Super. 192, 6 NYS 500 
{rev on other grounds 127 N. Y. 235, 
27 NE 823, 12 LRA 456]. 

{a] If relied upon as evidence 
only, it is no more necessary to 
plead it than to plead any other kind 


of evidence. Krekeler v. Ritter, 62 
N. Y. 372s 
[b] Rule applied and discussed. 


—(1) An assignee of a life insur- 
ance policy pleaded that the premi- 
ums had been fully paid. The an- 
swer denied the allegation, and that 
constituted the defense. It was held 
competent under the pleadings for 
plaintiff to prove that, before he 
took an assignment of the policy, 
defendant had assumed the payment 
of the premium in question, and that 
deféndant was estopped from de- 
nying such proof of payment. Meed- 
er v. Provident Sav. L. Assur. Soc., 
58 App. Div. 80, 68 NYS 518 [aff 171 
N. Y. 482, 64 NE 167]. (2) Plain- 
_ tiff seeking to set aside the lien of a 
mortgage on the ground that it was 
procured by fraud was. defeated 
upon the trial by proof of another 
judgment in defendant’s favor, in- 
volving the same issue, although it 
was not pleaded. Krekeler v. Ritter, 
62 N. Y. 372, 374 (“Had it been of- 
fered as constituting a bar, or as 
an estoppel in the action, it would 
have been inadmissible, not having 
been pleaded as a defense. ... But 
as evidence of a fact in issue it was 
competent although not pleaded like 
any other evidence, whether docu- 
mentary or oral. A party is never 
required to disclose his evidence by 
his pleadings. The evidence was 
competent to disprove a material al- 
legation of the complaint traversed 
by the answer. As evidence it was 
conclusive as an adjudication of the 
same fact, in an action between the 
same parties’’). 

92. U.S.—Thomas v. Blair, 196 U. 
S'263'75, 2b SCt “797, V49 1h. “ed. 630% 
Feick v. Stephens, 250 Fed. 185, 162 
CCA 321 [writ of certiorari den 
Union Sav. Bank, etc., Co. v. Feick, 
248 U. S. 562 mem, 39 SCt 8 mem]; 
Johnson v. Garner, 233 Fed. 756; In 
re Stoddard Bros. Lumber Co., 169 
Fed. 190 [aff 177 Fed. 611, 101 CCA 


237]; Mabury v. Louisville, etc., 
Ferry Co., 60 Fed. 645, 9 CCA 174. 
Ala.—Baker, etc., Co. v. American 


Agricultural Chemical Co., 201 Ala. 
328, 77 S 866; Dancy v. Ratliff, 201 
Ala. 162, 77 S 688; Wells v. Parker, 
200 Ala, 166, 75 S 914; Dickey v. 
Vaughn, 198 Ala. 283, 73 S 507; Milli- 
tello v. B. F. Roden Grocery Co., 190 
Ala. 675, 678, 67 S 420 [cit Cyc]; 
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Card Lumber Co. v. Ozement, 187 
Ala. 237, 65 S 792; Gingold v. Coplon, 
186 Ala. 340, 65 S 328; Gulf Red 
Cedar Co. v. Cranshaw, 169 Ala. 606, 
538 S 812; Blair v. Williams, 159 
Alay) 659,) 001.0 49 9S ti pent Oyen, 
Jones v. Peebles, 130 Ala. 269, 30 S 
564; Hall v. Henderson, 126 Ala. 449, 
28 S 531, 85 AmSR 53, 61 LRA 621; 
Jackson v. Bohlin, (A.) 75 S 697. 

Alaska.—Mayhood y. Letender, 4 
Alaska 226, 230 [cit Cyc]. 

Ark.—Brunswick Balke-Collander 
Co. v. Faulkner, 199 SW 904; Gaines 
vy. Mississippi Bank, 12 Ark. 769. 

Cal. Wienke v. Smith, 176 P 42; 
Burk v. Santa Cruz, 163 Cal, 807, 127 
P 154; Harper v. Hill, 159 Cal. 250, 
113 P 162; Chapman v. Hughes, 134 
Caky 641,)\758- «P)(:298), "60 A Pada, 66. 
P 982; Newhall v. Hatch, 134 Cal. 
269, 66 P 266, 64 P 250, 55 LRA 673; 
McKenn vy. Naughton, 88 Cal. 462, 26 
P 354; Etcheborne vy. Auzerais, 45 
Cal. 121; Clarke v. Huber, 25 Cal. 593; 
Blum vy. Robertson, 24 Cal. 127; Ar- 
guello v. Edinger, 10 Cal. 150; Delger 
v.) Jacobs; 19.Cal.. As.197). 125 -P 258% 
Napa Valley Packing Co. v. San Fran- 
cisco Relief, ete., Funds, 16 Cal. A. 
461, 118 P 469; Aronson v. Frankfort 
ACC.) ete. tnss gos 9. Cala Ant Ais; 
99pSP< 58's 

Colo.—Weghorst v. Clark, 180 P 
742; Divine v. George, 166 P 242; 
Chicago; fete. RR: Co.r vy. Hayes,<49 
Colo. 3338, 118-P 315; Gilette v. Young, 
45 Colo. 562, 101 P 766; Boston, etce., 
Smelting Co. v. Reed, 23 Colo. 523, 48 
P 515: Prewitt v. Lambert, 19 Colo. 
7, 84 P 684; Gaynor v. Clements, 16 
Colo. 209, 26 P 824; De Votie v. 
MeGerr, 15 Colo. 467, 24 P 923, 22 
AmSR 426; Mesa County Nat. Bank 
v. Berry, 24 Colo. A. 487, 185 P 129; 
Leschen, etc., Rope Co. v. Craig, 18 
Colo. A. 3538, 71° RP 885. 

Dak.—Parliman v. Young, 2 Dak. 
175, 4°NW,. 139, \T21. 

Ga.—Askew v. Amos, 147 Ga. 613, 
95 SE 5; Irvine v. Wiley, 145 Ga. 
90 SE 69; Maryland Fidelity, 
etc., Co. v. Nisbet, 119 Ga. 316, 46 
SE 444; Madison Supply, ete., Co. v. 
Richardson, 8 Ga. A. 344, 69 SE 45. 

Ind.—American Sheet, etc., Co. v. 
Reason, 184 Ind. 125, 110 NE 660; 
Webb v. John Hancock Mut. L. Ins. 
Co., 162 Ind. 616, 69 NE 1006, 66 
LRA 632 [mod 66 NE 470]; Adams 
v. Adams, 160 Ind. 61, 66 NE 153; In- 
ternational Bldg., etc., Assoc. v. Wat- 
son, 158 Ind. 508, 64 NE 238; Frain 
v. Burgett, 152 Ind. 55, 50 NE 873, 52 
NE 395; Center School Tp. v. State, 
150 Ind. 168, 49 NE 961; Bowles v. 
Trappo, 139 Ind. 55, 38 NE 406; Car- 
roll County v. O’Connor, 137 Ind. 622, 
35 NE 1006, 37 NE 16; 
Claman, 112 Ind. 288, 14 NE 76; Pe- 
ters v. Griffee, 108 Ind. 121, 8 NE 
727; Delphi v. Startzman, 104 Ind. 
343, 3 NE 937; Clauser v. Jones, 100 
Ind. 123; Anderson v. Hubble, 93 Ind. 
570, 47 AmR 394; Stewart v. Beck, 
90 Ind. 458; Cole vy. Lafontaine, 84 
Ind. 446; Robbins v. Magee, 76 Ind. 
381; Woodward v. Begue, 53 Ind. 176; 
Wood vy. Ostram, 29 Ind. 177; Buck- 
ingham/v. Kerr, (A.) 120 NE 422; 
Trinkle v. Ladoga Bldg. Loan Fund, 


etc., Assoc., (A.) 117 NE 542; Mc- 
Connell v. American Nat. Bank, 59 
Ind. A. 319, 103 NE 809; Krieg v. 


Palmer Nat. Bank; 51 Ind. A. 34, 95 
NE 613. 

Iowa.—Dilenbeck v. Security Sav. 
Bank, 169 NW 675; Thordson v. 
Kruse, 173 Iowa 268, 155 NW 334; 
Kamrar v. Butler, 164 Iowa 293, 145 
NW 879; Barnes v. Century Sav. 
Bank, 149 Iowa 3867, 128 NW 541; 
Eckert v. Century F. Ins. Co., 147 
Iowa 507, 124 NW 170; Fort v. Iowa 
Legion of Honor, 146 Iowa 183, 123 
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the trial.2! But in other states where code plead- 
ing prevails, and in a f.w where it does not but 
in which the matter is regulated by special stat- 
utes, it is necessary to plead estoppels in pais 
specially,®? provided there is opportunity to do 


NW 224; Schofield v. Cooper, 126 
Iowa 334, 102 NW 110; Continental 
Ins. Co. v. Clark, 126 Iowa 274, 100 
NW 524; Haag v. Andrus, 100 NW 
490; Cloud v. Malvin, 108 Iowa 52 
75 NW 645, 78 NW 791, 45 LRA 
209; Brown v. Iowa L. of H., 107 
iowa 439, 78 NW 73; Sherod v. Ewell, 
104 Iowa 253, 73 NW 493; H. E.- 
Spencer Co. v. Papach, 103 Iowa 513, 
70 NW 748, 72 NW 665; Jackson v.- 
Lynn, 94 Iowa 151, 62 NW 704, 58 
AmSR 386; Golden v. Hardesty, 93 
lowa 622, 61 NW 913; Grand Haven 
First Nat. Bank v. Zeims, 93 Iowa 
140, 61 NW 483; Botna Valley State 
Bank v. Silver City Bank, 87 Iowa 
479, 564 NW 472; Begleston v. Ma- 
son, 84 Iowa 630, 51 NW 1; Glenn 
v. Jeffrey, 75 Iowa 20, 389 NW 160; 
Burlington Independent Dist. v. Mer- 
chants’ Nat. Bank, 68 Iowa 343, 27 
NW 255; Hikenberry v. Edwards, 67 
Iowa 14, 24 NW 570; Folsom v. Star 
Union Line Fast Freight Line, 54 
Iowa 490, 6 NW 702; Phillips v. Van 
Schaick, 37 Iowa 229; Lumbert v. 
Palmer, 29 Iowa 104; Ransom v. 
Stanberry, 22 Iowa 334. 

Kan.—McAdow v. Kansas. City 
Western R. Co., 100 Kan. 309, 164 P 
177, -LRAI917TE> 639; Painter v. 
Fletcher, 81 Kan. 195, 105 P 500; 
Palmer Oil, ete., Co. v. Blodgett, 
60 Kan. 712, 57 P 947; Dwelling- 
House Ins. Co. v. Johnson, 47 Kan. 
Lh 2T Bod 00; 

Ky.—Powell v. Wines, 179 Ky. 414, 
200 SW _ 641; Louisville Tobacco 
Warehouse Co. v. Lee, 172 Ky. 171, 
189 SW 16; Bracket v. Modern Broth- 
erhood of America, 154 Ky. 340, 157 
SW 690, 45 LRANS 1144; Newport 
Pressed Brick, etc., Co. v. Plummer, 
149 Ky. 534, 149 SW 905; Pem- 
berton v. | Price, ~ete., “Piano” Co, 
144 Ky. 518, 139 SW 742;  Brock- 
ing) |v. “O'Bryan; 7129 "Kye 545 Serr 
SW 631; Peyton v. Old Woolen Mills 
Co., 122 Ky. 361, 91 SW 719; 28 KyL 
1303; Hilton v. Colvin, 78 SW 890, 
25 KyL 1808; Seibert v. Bloom- 
field, 63 SW 584, 23 KyL 646; Faris 
v. Dunn, 7 Bush 276; Keel v. Ogden, 
3 Dana 103; Burdit v. Burdit, 2 A. K. 
yal 143; Ray vy. Longshaw, 4 KyL 

La.—Hebert v. Champagne, 144 La. 
659, 81 S 217; Adkins v. Sims, 129 
La. 151, 55 S 746; In -re-Quaker 
Realty Co;"127 La. 208, 538 S 526; 
Thomas vy. Blair, 111 La. 678, 35 S 
811; Vaudry v. New Orleans Cotton 
Exch., 2 McG. 154. 

Mass.—Gilson v. Nesson, 208 Mass. 
368, 94 NE 471; Bartholomew v. 
Candee, 14 Pick. 167; Guild v. Rich- 
ardson, 6 Pick. 364. 

Mo.—Coleman Vv. 
MuteL.: Ins::hCor 278 Mo: 
SW 544; Kinloch Tel. Co. v. St. Louis, 
268 Mo. 485, 188 SW 182; William- 
son v. Roberts, 187 SW 19; Grooms 
v. Morrison, 249 Mo. 544, 155 SW 
430; Dibert v. D’Arcy, 154 SW 1116; 
Thompson v.. Lindsay, 242 Mo. 53, 
145 SW 472; W. W. Brown Constr. 
Co. v. Macarthur Bros. Co., 236 Mo. 
41, 189 SW 104; Cape Girardeau, etc., 
R.i y+ Coiv. {Sti Houls; eter 2th 1@ow 
222 Mo. 461, 121 SW-300: Turner v. 
Edmonston, 210 Mo. 4i1, 109 SW 33, 
124 AmSR 7389; Keeney v. McVoy, 
206 Mo. 42, 103 SW 946; Golden v. 
Tyer, 180 Mo. 196, 79 SW 143; George 
B. Loving Co. v. Hesperian Cattle 
Co., 176 Mo. 330, 75 SW 1095; Casler 
v. Gray, 159 Mo. 588, 60 SW 1032; 
Sanders v. Chartrand, 158 Mo. 352, 59 
SW 95; Cockrill v. Hutchinson, 135 
Mo. 67, 36 SW 3:75, 58 AmSR 564; 
Throckmorton v. Pence, 121 Mo. 50,. 
25 SW 843; Avery v. Kansas City, 
ete. “R. :Cos 0413:25Mox S61, ne2nF SW 
90; Central Nat. Bank v. Doran, 109 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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so;°* and the defense is not available under the gen- 

eral issue or general denial,®* or under a plea of 

payment,” or of accord and satisfaction. 
Estoppel by deed or record. While there is some 


Mo. 40, 18 SW 836; 
v. Cheatham, 84 Mo. 
Blount, 77 Mo. 235; Bray v. Mar- 
shall, 75 Mo. 327; Messersmith v. 
Messersmith, 22 Mo. 369; Oak Grove 
Home Tel. Co. v. Round Prairie Tel. 
Co., (A.) 209 SW 552; Colley v. Na- 
tional Live Stock Ins, Co., 185 Mo. A. 
616, 171 SW 6638; Montague Com- 
pressed Air Co. v. Fulton, 166 Mo. A. 
11, 148 SW 222; Union Biscuit Co. 
v. Springfield Grocer Co., 143 Mo. A. 
300, 307, 126 SW 996 [cit Cyc]; West- 
ern Realty Co. v. Musser, 97 Mo. A. 
114, 71 SW 100; Carthage v. Carthage 
Light Co., 97 Mo. A. 20, 70 SW 936; 
McClanahan v. Payne, 86 Mo. A. 284; 
Tyler v. Tyler, 78 Mo. A. 240; Fer- 
neau v. Whitford, 39 Mo. A. 311; 
Weise v. Moore, 22 Mo. A. 530; Stones 
v. Richmond, 21 Mo. A. 17; Miller 
v. Anderson, 19 Mo. A. 71. 
Mont.—O’Meara v. McDermott, 40 
Mont. 38, 57, 104 P 1049 [cit Cyc]; 
Hisenhauer v. Quinn, 86 Mont. 368, 
yeas 38, 122 AmSR 370, 14 LRANS 
Nebr.—Galt v. Hildreth, 100 Nebr. 
422, 160 NW. 870; Muller v. W. 
Stoecker Cigar Co., 89 Nebr. 438, 131 
NW 9238, 384 LRANS 573; Burwell 
Irr. Co. v. Lashmett, 59 Nebr. 605, 
81 NW 617; Boales v. Ferguson, 55 
Nebr. 565, 76 NW 18; Scroggin v. 
Johnston, 45 Nebr. 714, 64 NW _ 236; 
Hrickson v, Oakland First Nat. Bank, 
44 Nebr. 622, 62 NW 1078, 48 AmSR 
753, 28 LRA 577; Salladin v. Mitchell, 
42 Nebr. 859, 61 NW 127; Nebraska 
Mortg. Loan Co. v. Van Kloster, 42 
Nebr. 746, 60 NW 1016; Norwegian 
Plow Co. v. Haines, 21 Nebr. 689, 33 


Hammerslough 
13; Noble v. 


NW 475; Burlington, etc., R. Co. v. 
Harris, 8 Nebr. 140; Union State 
Bank y. Hutton, 1 Nebr. (Unoff.) 


795, 95 NW 1061. 

Nev.—Gillson v. Price, 18 Nev. 109, 
1 P 459; Hanson v. Chiatovich, 13 
Nev. 395. 

N. J.—Serymser v. Seabright Elec- 
trie Light Co., 74 N. J. Eq. 587, 70 
SNE 

N. M.—Palmer y. Farmington, 179 
P22. 

N. C.—Wilkins v. Suttles, 114 N. C. 
550, 19 SE 606. 

Oh.—Metropolitan L. Ins. Co. v. 
Howle, 68 Oh. St. 614, 68 NE 4. 

Okl.—Melton v. Cherokee Oil, etc., 
Co., 170 P 691; Farmers’ State Bank 
v. Keen, 167 P 207; Wayne County 
Nat. Bank v. Kneeland, 161 P 193; 
Philadelphia Fidelity Mut. L. Ins. Co. 
v. Dean, 57 Okl. 84, 156 P 304; Hal- 
sell v. Muskogee First Nat. Bank, 48 
Okl. 535, 150 P 489, LRA1916B 697; 
Ins. wCosmoL 
Okl. 208, 120 P 948, 38 LRANS 426; 
McKallip v. Geese, 30 Okl. 33, 118 P 
586; Blakemore vy. Johnson, 24 OkIl. 
644, 550, 108) P 554 [cit Cyc]; Holt 
Vi Holt, 23 ‘OKI 639, 102.P 187; Sa- 
etc. CON ae 
P 1007; Deming Inv. 


Okl. 347, 97 


Co. v. Shawnee F. Ins. Co., 16 Okl. 1, 


88 P 918, 4 LRANS 607; Tonkawa 
Milling Co. v. Tonkawa, 15 Okl. 672, 
Soe. Iho, : 
Or.—Robinson vy. Knights & Ladies 
of Security, 88 Or. 516, 172 P 116; 
Vogt v. Marshall-Wells Hardware 
Gon 88 Or. 458) 172 RP 123; Joy. v. 
Palethorpe, 77 Or. 552) 152 P 230; 
Gladstone Lumber Co. v. Kelly, 64 
Or! 163, 129: P 763; Pieman v. Sachs, 
52 Or. 560, 98 P 163; Christian Vv. 
Eugene, 49 Or. 170, 89 P 419; Walla 
Walla First Nat. Bank v. McDonald, 
42 Or. 257, 70 P 901; Nickum Vv. 
Burckhardt, 30 Or. 464, 47 P 788, 48 
P 474, 60 AmSR 822; Bays Vv. Trul- 
son, 25 Or. 109, 35. P_26; Bruce v. 
Phoenix Ins. Co., 24 Or. 486, 34 P 
16; Remillard v. Prescott, 8 Or. ets 
Rugh v. Ottenheimer, 6 Or. 231, 25 
R, DLs: 
Sop eeniobit v. New York Mut. L. 
Ins. Co., 14 Phila. 187. 
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S. D.—Smith v. Cleaver, 25 S. D. 
351, 126 NW 589; McQueen v. Edge- 
mont, 20 §. D. 378, 107 NW 208. 

Tenn.—Smith v. Cross, 125 Tenn. 
159, 140 SW 1060; Read vy. Citizens’ 
Siglo Co,, 010, ‘Tenn 38167 15 7S.W, 
1056; Taylor v. Taylor, 6 Tenn. Civ. 
AG OS. 

Tex.—Crews v. Gulf Grocery Co., 
107 Tex. 604, 182 SW 1096 [rev (Civ. 
A.) 146 SW _ 654]; Ross v. Mosko- 
witz, 100 Tex. 434, 100 SW 768 [aff 
(Civ. A.) 95 SW 86]; Texas Produce 
Co. v. Turner, 27 SW 583; Scarbrough 
v. Alcorn, 74 Tex. 358,12 SW 72; Texas 
Banking, etce., Co. v. Hutchins, 53 
Tex. 61,237 AmR 7503) Murphy |v. 
Lewis, (Civ. A.) 198 SW 1059; Un- 
derwriters v. Parker, (Civ. A.) 190 
SW 525; Ford v. Warner, (Civ. A.) 
176 SW. 885; Ross v. Jackson, (Civ. 
A.) 165 SW 513; McMahan v. Shaw- 
nee State Nat. Bank, (Civ. A.) 160 
SW 403; Parks v. Sullivan, (Civ. A.) 
152 SW 704; Missouri, etc., R. Co. v. 
Linton, (Civ. A.) 141 SW 129; Couch 
vil Texas; Neto JRat/Co., 249) Dex ‘Civ. 
A. 188, 107 SW 872; Tres Palacios 
Rice, etc., Irr. Co. v. Hidman, 41 Tex. 
Civ. A. 542, 93 SW 698; Harle: v. 
Texas Southern R. Co., 39 Tex. Civ. 
A. 43, 86 SW 1048; Word v. Marrs, 
36 Tex. Civ. A.. 637, 83 SW 17; Stan- 
ger v. Dorsey, 22 Tex. Civ. A. 578, 
55 SW 129; Bumpas v. Zachary, (Civ. 
A.) 834 SW 672; Anderson v. Nuckles, 
(Civ. A.) 34 SW 184; Short v. Short, 
12 Tex. Civ. A. 86,.33 SW 682; Se- 
curity Mortg., etc., Co. v. Caruthers, 
11 Tex. Civ. A. 430, 32 SW 837; How- 
ard v. Metcalfe, (Civ. A.) 26 SW 449; 
Rail wie City, yNat..Bank,.3 ‘Tex, Civ, 
A. 557, 22 SW 865. 

Utah.—Berow v. Shields, 48 Utah 
270, 159 P 538; In re Evans, 42 Utah 
282, 130 P 217, 22 Utah 366, 62 P 
913, 883 AmSR 794, 53 LRA 952; Rey- 
nolds v. Pascoe, 24 Utah 219, 66 P 
1064; Homberger v. Alexander, 11 
Utah 368, 40 P 260; Knudsen v. 
Omanson, 10 Utah 124, 37 P 250. 

Vt.—Brinsmaid v. Mayo, 9 Vt. 31; 
Sawyer v. Hoyt, 2 Tylen 288. 

Va.—Chew v. Moffett, 6 Munf. (20 
Vato. 

Wash.—Johns y. Clother, 78 Wash. 
602, 189 P 755; Qlson v. Springer, 60 
Wash. 77, 110 P 807; Walker v. Bax- 
ter, 6 Wash. 244, 33 P 426. 

Wis.—Wisconsin Farm Land Co. v. 
Bullard, 119 Wis. 320, 96 NW _ 833; 
Pratt v. Hawes, 118 Wis. 603, 95 
NW 965; Warder v. Baldwin, 51 Wis. 
450, 8 NW 257; Waddle v. Morrill, 
26 Wis. 611; Gill v. Rice, 13 Wis. 
549. 

Wyo.—Lellman y. Mills, 15 Wyo. 
149, 87 P 985. 

Nows-—Hvans,.v. Halifax, 115) AN. S: 
321, 


“Whatever may be the weight of 
common-law precedents upon _ the 
subject, reason, logic, and the gen- 
eral current of authority in the 
code states, concur in the rule that 
estcppels must be specially pleaded, 
and this rule includes estoppels in 
pais, as by fraudulent conduct and 
the like.” Per Hilliott, J., in De 
Votie v. McGerr, 15 Colo. 467, 471, 24 
P 923, 22 AmSR 426. 

[a] An estoppel by recitals in a 
contract, being a species of estoppel 
in pais, must be specially pleaded. 
Mabury v. Louisville, ete. Ferry 
Co., 60 Fed. 645, 9 CCA 174. 

{[b] In an action for breach of 
contract, (1) estoppel of plaintiff, to 
pe available as defense, must be 
pleaded. Crews v. Gulf Grocery Co., 
107 Tex. 604, 182 SW 1096. (2) In 
action for breach of contract to de- 
liver stock, acceptance of dividends 
by plaintiff, to operate as an estop- 
pel to maintain action to recover 
value of stock, because of a breach 
of contract to issue certificate, must 
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authority to the contrary,®’ the weight of author- 
ity is that, where there is opportunity to do so,%8 
an estoppel by deed must be specially pleaded to be 
availed of;°® and this is also the rule in respect 


be availed of by a _ special plea. 
Mutual Loan Soe. y. Stowe, 15 Ala. 
A. 283, 73 S 202. 

{cj] In an action to enforce the 
collection of an assessment for a 
street improvement, plaintiff cannot 
rely on an estoppel because of de- 
fendant’s failure to object to the per- 
formance of the work, where such 
estoppel is not set up in the com- 
plaint. Taylor v. Patton, 160 Ind. 4, 
66° NE 91. 

[ad] In a suit to foreclose a mort- 
gage, it cannot be claimed that 
mortgagor’s husband was under cer- 
tain circumstances estopped to ques- 
tion the validity of the mortgage 
because it was made without his 
joining in it, where estoppel had 
not been pleaded. Olson y. Springer, 
60 Wash. 77, 110 P 807. 

{e] Plaintiff in ejectment cannot 
assert that the widow through 
whom defendant claimed title was 
estopped from claiming as a home- 
stead the whole of land left by her 
husband by having accepted dower 
therein, where such estoppel was 
not pleaded. Grooms v. Morrison, 
249 Mo. 544, 155 SW 430. 

[f]- An estoppel of a wife from 
asserting that land conveyed to her. 
had been purchased with her money 
cannot be set up without being 
pleaded. Lane vy. Myers, 70 Or. 376, 
141 P 1022, AnnCasi915D 649. 

[ge] Where it is sought to charge 
a husband on covenants of warranty 
contained in a deed to his wife’s 
property in which he joined, the 
husband’s estoppel to rely on Code 
§ 2921, must, if relied on, be pleaded. 
Thordson v. Kruse, 173 Iowa 268, 
155 NW 334. 

93. See infra § 250. 

94. Webb v. John Hancock Mut. 
I. Ins. -Co.,, 162 Ind. 616, 69° NE 
1006, 66 LRA 632 [mod (A.) 66 NE 
470]; Standard Brewery y. Lacanski, 
60 Ind. A. 499, 111 NE 80; Gilson 
v. Nesson, 208 Mass. 368, 94 NE 
471; Dyler von Tyler,, 78) Mor As 24.0: 
and cases supra note 93. 


95. Gilson v. Nesson, 208 Mass. 
368, 94 NE 471. 
96. Gilson y. Nesson, 208 Mass. 


368, 94 NE 471. 

97. Farmers’ Bank v. Glenn, 68 
N. C. 35; Nelson v. Conners, 5 N. S. 
406; Casey v. McCall, 19 U. Gi cP: 
90; Ketchum yv. Smith, 20 U.'C. Q: 
B. 313. See also Bates vy. Norcross, 
17 Pick. ..\( Mass.) alias s28 Am Da a7 1 
(estoppel may be shown under the 
general issue or specially pleaded). 

98. See cases infra note 99; and 
infra § 250. 

99. Ala.—Gingold v. 186 
Ala. 340, 65 S 328. 

Alaska.—Mayhood y. lLetender, 4 
Alaska 226. 


Coplon, 


Cal.—Blood vy. Marcuse, 38 Cal. 
590, 99. AmD 435: WFlandreau  v. 
Downey, 28°) Cal! 354 (semble); 


Hostler v. Hays, 3 Cal. 302 (semble). 
Iowa.—McCorkell vy. Herron, 128 
Lome 324, 103 NW 988, 111 AmSR 
Ky.—Hanson y. Buckner, 4 Dana 
251, 29 AmD 401. 
Mo.—Hunt y. Searcy, 167 Mo. 158, 
67 SW 206: 
PRA H.—Glidden y. Unity, 30 N. H. 
N. D.—Erickson y. Wiper, 33 N. D. 
193), 157 NW. 592. 


Or.—Christian v. Eugene, 49 Or. 
L089. e419. 
Iing.—Freeman y. Cooke, 2 Exch. 


654, 662, 154 Reprint 652, 11 ERC 82. 

N. S.—MeDonald vy. Blois, 3 N. S. 
Dec. 298. 

Ont.—Carrall v. Montreal Bank, 21 
UEC. Ore Bs ax% 

‘It is" certain 
record and by deed, 


that estoppels by 
must, in order 
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of estoppels by record.' 


Estoppel as defense, cause of action, or in avoid- 
When necessary to plead an estoppel the 
rule applies with equal force whether, as is usually 
the case, the estoppel is relied on as a defense,? 
or as an element of a cause of action,? or where it 
is relied on in avoidance of a defense, in which 
event it must be set up in the replication or reply.* 
Exceptions to Rule—(1) In Gen- 


ance, . 


[§ 249] b. 


to make them binding, be pleaded, if 
there be an opportunity, otherwise 
the party omitting to plead it 
waives the estoppel, and leaves the 
cause at large, on which the jury 
may find according to the truth.” 
Freeman y. Cooke, supra. 

{a] Bond.—If plaintiffs intended 
to rely upon a bond as an estoppel 
against defendants, they should 
have pleaded the same. Mayhood v. 
Letender, 4 Alaska 226. . 

{b] Avoidance of estoppel.—aA 
pleading in which a grantor desires 
to impeach his deed must show in 
what his equity consists, since, as 
a question of law, he is estopped 
from denying his own deed, Payne 
v. Atterbury, Harr. (Mich.) 414. 

1. Blood v. Marcuse, 38 Cal. 590, 
99 AmD 435; Flandreau v. Downey, 
. 354; Hostler. v. Hays, 3% Cal. 
302 (semble); Freeman vy. Cooke, 2 
Exch. 654, 154 Reprint 652, 11 ERC 
$2; Miller v. Weldon, 13 N. B. 188. 

2. See cases supra this section. 

3. Alaska.—Mayhood v. Letender, 
4 Alaska 226. 

Cal.—Haven v. Seeley, 59 Cal. 494. 


Ind.—Taylor v. Patton, 160 Ind. 
4, 66 NE 91. 

Iowa.—Thordson vy. Kruse, 173 
Iowa 268, 155 NW 334; Phillips v. 


Van Shaick, 37 Iowa 229. 

Ky.—Bracket v. Modern Brother- 
hood of America, 153 Ky. 340, 157 
SW 690, 45 LRANS 1144. 

Me:—Clarke v. Marks, 111 Me. 218, 
88 A 718. 

Mo.—Colley v. National Live 
Stock ([ns:' Co,,,.185,' Mo. A. -616,, L721 
SW 663. 

Nebr.—Nebraska Mortg. Loan Co. 
Vv. Pee Kloster, 42 Nebr. 746, 60 NW 
1016. 

Oh.—Fries v. Mack, 33 
[rev 5 Oh. Dec. (Reprint) 
AmLRec 385]. 

Okl.—Halsell v. Muskogee First 
Nat. Bank, 48 Okl. 535, 150 P 489, 
LRA1916B 697; Nance v. Oklahoma F. 
Ins. Co., 31 Okl. 208, 120 P 948, 38 
LRANS 426. 

Or.—Lane vy. Myers, 70 Or. 376, 
141 P 1022, AnnCas1915D 649; Union 
St. R. Co. v. Union. First Nat. Bank, 
42, Or. 606,72. F586, 73 P3841. 

Tenn.—Newport Cotton Mill Co. v 
Mims, 103 Tenn. 465, 53 SW 736. 

Tex.—Ross v. Moskowitz, (Civ. 
A.) 95 SW 86 [aff 100 Tex. 434, 100 
SW 768]; Lybrand vy. Fuller, 24 Tex. 
Civ. “A: 296) 59° SW: 503 Howard vy. 
Metcalf, (Civ. A.) 26 SW 449. 

Utah.—Homberger vy. Alexander, 
11 Utah 363, 40 P 260. 

61 Vt. 


Vt.—Ripton vy. McQuivey, 
Wash:—Johns v. Clother, 78 Wash. 


174, 3 


WO, Ava. 


602, 139 P 755; Jacobs v. Puyallup 
First Nat. Bank; 15 -Wash. 358, 46 
P 396; Walker v. Baxter, 6 Wash. 


244, 33 P 426. 

[a] Rule applied.—(1) Where a 
complainant’s claim of title to part 
of a right of way conveyed to a 
railroad company is based on ad- 
verse possession, he cannot assert 
ar eqyuitable estoppel, since such an 
estoppe? must be pleaded. Sheldon 
v. Michigan Cent. R. Co., 161 Mich. 
503, 126 NW 1056. (2) Under a 
complaint to recover rent from an 
alleged assignee of a lease, plaintiff 
is not entitled to prove facts con- 
stituting an estoppel on the part of 
defendant to deny the assignment, 


Oh. St. 52> 


ESTOPPEL 


eral. 


[§ 250] (2) 


such facts not being pleaded, and 
being a variance from the cause of 
action stated. Jacobs v. Puyallup 
First Nat. Bank, 15 Wash. 358, 46 
P 396. (3) Where, in trespass to try 
title, an equitable defense of a mis- 
take in the deed to the land from 
defendant to plaintiff's grantor is 
set up, and affirmative relief de- 
manded, the defense of estoppel 
must be pleaded by plaintiff in reply 
to be available. Bumpas vy. Zachary, 
(Tex. Civ. A:) 34 SW 672. (4) A 
cause of action, based on the alle- 
gation that plaintiff was not in- 
formed of the dissolution of a firm 
to which defendant belonged, is, in 
effect, based on an estoppel in pais; 
and hence the facts constituting the 
estoppel should be_ stated. Hom- 
berger v. Alexander, 11 Utah 363, 40 
P 260. 

After-acquired title—A peti- 
tion in a suit to quiet title, alleg- 
ing that an after-acquired title in 
plaintiff’s vendor inured to the bene- 
fit of plaintiff, which failed to al- 
lege that plaintiff's deed contained 
either a covenant of warranty or of 
seizin, was demurrable. Altemus vy. 
Nickell, 115 Ky. 506, 74 SW 221, 245, 
24 Kyl: 2401, 2416. : 

{c] Amendments.—Where, in an 
action of trespass to try title, de- 
fendant files an affidavit attacking 
the genuineness of a power of at- 
torney through which plaintiff 
claims as mortgagor, if plaintiff files 
the affidavit and gives the statutory 
notice to produce, the nature of the 
defense being sufficiently indicated, 
he may by amended petition allege 
facts constituting an estoppel 
against defendant as to the instru- 
ment attacked. Ranney y. Miller, 51 
Tex.* 263, - 

{d] Pleading by exhibit.—An es- 
toppel against sureties executing a 
bond to deny the legal capacity of 
the obligee was sufficiently pleaded 
where the bond was made an exhibit 
of the complaint. Chester vy. Leon- 
apd, 168 “Conn: 495,37 A 397, 

fe] Rule not applied—In _ the 
foreclosure of a mortgage taken on 
the faith that a lease given the 
mortgagor was a recognition of his 
title by the lessee, it is not neces- 
sary to plead an estoppel to render 


proof thereof admissible. Larre- 
more v. Squires, 30 Mise. 62, 62 
NYS 885. 

4. U. S.—Oregonian R. Co. v. 
Oregon R., ete, Co., 22) Fed. 245, 


10 Sawy. 464. 

Ala.—W. T. Rawleigh Medical Co. 
vy. Wilson, 7 Ala. A. "242.760 S 1001. 

Iil.— Smith vy. Whitaker, 11 Ill. 
417. 

Ind.—Woodward vy. Begue, 53 Ind. 


176; Smith v. McDonald, 49 Ind. A. 
464, 97 NE 556. 

Ky.—Excelsior Coal Min. Co. v. 
Virginia Iron, etc., Co., 66 SW 373, 
23 KyL 1834. 

Mo.—Perkins v. Curtis, 154 Mo. 
27, 55° SW: | 1132: Jasper= ‘County 
Electric R. Co. v. Curtis, 154 Mo. 


10, 55 SW 222; McClanahan v. Payne, 


86 Mo. A. 284; Whiteside v. Ma- 
gruder, 75 Mo. A. 364... See also 
Werner v. O’Brien, 40 Mo. A. 483 


(where it was held that the replica- 
tion did not plead an estoppel). 
Nebr.—Paxton Cattle Co. v. Ara- 
pahoe First Nat. Bank, 21 Nebr. 621, 
33 NW 271, 59 AmR 852; Carnahan 
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To the general rule that estoppel must .be 
specially > pleaded, there are some exceptions.® 

Want of Opportunity to Plead— 
(a) In General. Whatever may be the character 
of the estoppel, 
deed, it is a well recognized exception to the rule 
that a party does not waive the estoppel where he 
has no opportunity to plead it.’ 
with equal force whether the estoppel is relied on 


whether in pais, by record, or by 


This rule applies 


v. Brewster, 2 Nebr. (Unoff.) 366, 96 
NW 590. 

Or.—Block v. Sammons, 37 Or. 600, 
55) P:438, 62 .P. 290. 

S. D.—Wallace y. Dunton, 30 8S. 
D. 598, 189 NW 345. 

Tex.—Howe v. O’Brien, (Civ. A.) 
45 SW 813; Bumpas vy. Zachary, 
(Civ. A.) 34 SW 672. 

Va.—Hayes v. Virginia Mut. Pro- 
tection -Assoc., 76 Va. 225. 

Wis.—Pratt v. Hawes, 118 Wis. 
603, 95 NW 965. 

Eng.—Feversham vy. Emerson, 11 
Exch. 385, 156 Reprint 881 (to the 
effect that a replication by way of 
estoppel may be replied to a plea of 
liberum tenementum; and if plaintiff 
does not avail himself of that lib- 
erty, but merely joins issue on the 
plea, the matter which might have 
been so replied is not conclusive 
evidence in his favor, but is merely 
evidence to go to the jury). 

B. C.—British Pac. Trust Co. v. 
Baillie, 20 B. €. 199: 

Ont.—Haskill v. Fraser, 12 U. C. 
CYP 383 ; 

[a] Thus if the matter to which 
the estoppel replies is specially 
pleaded, then the estoppel must be 
specially replied. Hayes v. Virginia 
Mut. Protection Assoc., 76 Va. 225; 
ee v. Moffat, 6 Munf. (20 Va.) 

[b] Where defendant waives fail- 
ure to reply by going to trial with- 
out raising the question that there 
was no issue, he merely waives a 
denial of the facts pleaded, and the 
case may be tried as though a reply 
denied the facts set out in that de- 
fense. Smith vy. McDonald, 49 Ind. 
A. 464, 97 NE 556. 

[ec] Rule inapplicable.—Where the 
plea was nul tiel record, with notice 
that defendant would show that he 
had never entered into the recogniz- 
ance sued on, it was held that it was 
not necessary for plaintiff to plead 
specially the facts estopping defend- 
ant from denying the truth of the 
record gan Waey, v. Middlebrook, 28 

5. See supra § 248. 

6. Lawton v. Racine, 1387 Wis. 
ee 119 NW 331. See infra §§ 250— 
200. 

7. U. S.—Shelton y, 

Co., 255 Fed. 182. 

Ala.—Millitello v. B. F. Roden 
Grocery Co., 190 Ala. 675, 67 S 420. 

Cal.—Llewellyn Iron Works v. Ab- 
bott- Kinney, Co.,. 172)Cal- 2105 toa 


Southern R. 


986; Donnelly v. San Francisco 
Bridge jCo., -117 (Cal, 1417, 49.) P | Foo s 
Flandreau v. Downey, 23 Cal. 354; 
eka v. Lee, 6 Cal. A. 602, 92" P 
4. 
Ind.—Cleveland R. Co. vy. Moore, 


170 Ind. 328, 346, 82 NE 52, 84 NE 
540 [cit Cyc]. 

Mass.—Foye vy. Patch, 132 Mass. 
105; Bartholomew y. Candee, 14 Pick. 
167; Adams v. Barnes, 17 Mass. 365; 
Howard v. Mitchell, 14 Mass. 241. 

Mich.—Dean y. Crall, 98 Mich. 591, 
57 NW 813, 39 AmSR 571. 

Mo.—McLure vy. National Bank of 
Commerce, 263 Mo. 128, 172 SW 336; 
Long v. Lackawanna Coal, etc., Co., 
233 Mo. 713, 136 SW 673; Ess v. 
Griffith, 139 Mo. 322, 40 SW 930; 
Covell v. Western Union Tel. 
164 Mo. A. 630, 147 SW 555; Powell 
v. Tinsley, 137 Mo. A. 551,119 SW 47. 

Mont.—Capital Lumber Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Cay, 2 


§§ 250-254] 


AS a defense,? or as an element of a cause of ac- 
tion; and where there was no opportunity to plead 
an estoppel it may be shown in evidence without 
having pleaded it.1° However, it has been held that 
the rule that, when a cause is tried on the assump- 
tion that new matter in the answer has been put! 
in issue by a reply, the want of a reply cannot be 
urged in the appellate court is not broad enough 
to excuse plaintiff’s failure to plead estoppel. 

(b) Where Replication or Reply Not 

Permitted. Under systems of pleading which per- 

mit no replication or reply 1? the rule requiring es- 

toppels to be pleaded in avoidance of defense has 
no application, and if plaintiff claims an estoppel 
against the defense set up in the answer, he is 
entitled to give evidence concerning them without 
The remedy of defendant if 


[§ 251] 


special pleading.?® 


Barth, 83 Mont. 94, 81 P 994. 4 
N. Y.—Vellum vy. Demerle, 65 Hun 


543, 20 NYS 516. 
N. C.—Woodhouse vy. Williams, 14 
N.C. 508. 
D.—Erickson v. Wiper, 33 N. 


N. 

D. 198, 157 NW _ 592. 

Oh.—Schurtz v. Colvin, 55 Oh. St. 
274, 45 NE 527. 

Or.—Stamm v. Wood, 86 Or. 174, 
168 P 69; Gilkey v. Murray, 76 Or. 
653, 149 P 521; Mascall v. Murray, 
MOP ORS) 637,121.49 P5177), Gladstone 
Lumber Co. v. Kelly, 64 Or. 1638, 129 
P 763; Tieman v. Sachs, 52 Or. 560, 


OS eR 1635 

Vt.— Isaacs v. Clark, 12 Vt. 692, 
36 AmD 372. 

Va.—Carroll County v. Collier, 22 
Gratt. (63° Va.) 302. 

Wash.—Rogers v. Reynolds, 95 


Wash. 470, 164 P 80; Berger v. Met- 


ropolitan Press Printing Co., 55 
Wash. 422, 104 P 617. 
Wis.—Gans v. St. Paul F., etce., 


Ins. Co., 43 Wis. 108, 28 AmR 535. 
-N. B.—Miller v. Weldon, 13 N. B. 
188. ; 

“In many instances it is imprac- 
ticable to plead estoppels, as they 
first come to light upon the trial, in 
answer to evidence not anticipated.” 
Dean v. Crall, 98 Mich. 591, 594, 57 
NW 813, 39 AmSR/571. 

‘g. See cases supra this section. 

[a] Thus where, in an action for 
extra work done under a contract, 
plaintiff alleges that it did the work 
in its endeavor to carry out the con- 
tract, and that it had no knowledge 
that the work was not included in 
the contract, defendant: cannot plead 
as estoppel that plaintiff did have 
such knowledge, since it would be 
neither a denial nor the allegation 
of new matter, as reauired by Burns’ 
St. Annot. (1901) § 350; and defend- 
ant is therefore within the rule that 
an estoppel in pais, although not spec- 
jally pleaded, is not waived where 
there is no opportunity to plead it. 
Cleveland, etc., R. Co. v. Moore, 170 
Ind. 328, 82 NE 52, 84 NE 540. 

9. See cases supra and infra this 
section. 

10. Cal.—Donnelly v. 
cisco Bridge Co., 117 Cal. 
559; Hubbard v. Lee, 6 Cal. 
9220 744, 

Conn.—Shelton vy. Alcox, 11 Conn. 

40 


San Fran- 
417, 49. P 
A. 602, 


Ida.—Powell-Sanders Co. v. Cars- 
SOMsoE Ldanno0L, slow tee O6T,. 

Mont.—Capital Lumber Co. Vv. 
Barth. 33 Mont. 94, 81 P 994. 

N. Y.—Feinkerg v. Allen, 143 App. 
Div. 866, 128 NYS 906 [aff 208 N. Y. 
215, 101 NE 893]. 

Or.—Mascall v. Murray, 76 Or. 637, 
149 P 517; West Side Lumber, etc., 
Co. v. Herald, 64 Or. 210, 128 P 1006, 
AnnCas1914D 876; Morback v. Young, 
5S Or) to5,, 1135 P22, 

[a] Where the necessity of prov- 
ing an estoppel appears only after 
answer-the necessity of alleging the 
estoppel in the complaint is obviated, 
under a statute providing that a 


ESTOPPEL 


ponement.14 


[§ 252]  (c) 


[§ 253] (3) 


[§ 254] 
of Pleadings. 


statement of any new matter in the 
answer in avoidance or constitut- 
ing a defense or counterclaim must 
on the trial be deemed controverted 
by the opposite party. Powell-Sand- 
ers ,Co: v. Carssow, 28 Ida. 201, 152 
PY LO6%5 

[b] A general issue or general 
denial does not afford to plaintiffs an 
opportunity to assert an estoppel in 
a reply, and a failure to plead it 
will not bar the right to claim an 
estoppel. Mascall v. Murray, 76 Or. 
637, 149 P 517;.West Side Lumber, 
CLC 1COm sve eral, (64 Oreiotis. Los 
P 1006, AnnCasi1914D 876; Morback 
v. Young, 58 Or. 135, 113 P 22; Hayes 
v. Virginia Mut. Protection Assoc., 
76 Va. 225; Davis v. Thomas, 5 Leigh 
(32) Va.) 1. 

11. Montague Compressed Air 
Co. v. Fulton, 166 Mo. A. 11, 148 SW 


422. 
See Pleading [31 Cye 241]. 

13. Llewellyn Iron Works v. Ab- 
bott Kinney Co., 172 Cal. 210, 155 P 
986; Young v. Blakeman, 153 Cal. 477, 
95 P 888; Clink v. Thurston, 47 Cal. 
21; Shreveport v. Chatwin, (La.) 71 
S 791; Parish School Directors v. 
Alexander, 125 La. 808, 51 S 906; 
Keystone L. Ins. Co. v. Von Schlem- 
mer, 122 La. 280, 47 S 606; Johnson 
vi. Pontchartrain’ -Land °Co., Ltd.,. 7 
La. A. (Orleans) 292; Lites vy. Ad- 
dison, 21 S. C. 226, 3 SE 214; Waddle 
v. Morrill, 26 Wis. 611. 

[a] Thus where the complaint on 
an insurance policy alleges due per- 
formance by plaintiff of all condi- 
tions on his part and the answer 
alleges a breach, no reply being al- 
lowed by the code, proof of facts 
which estopped defendant from set- 
ting up such breach is admissible 
against objection and without 
amendment. Gans y. St. Paul F. & 
Sa Ins. Co., 43 Wis. 108, 28 AmR 
5s5. 

14. Parish School Directors. v. 
Alexander, 125 La. 808, 51 S 906. 

15. Gilcrest v. Des Moines, 157 
Iowa 525, 1387 NW 1072. 


16. See supra § 248. 
17. See statutory provisions. 
{a] In a suit against an admin- 


istrator, evidence of estoppel is ad- 
missible under the general denial by 
virtue of the statute. McConnell v. 
American Nat. Bank, 59 Ind. A. 319, 
103 NE 809. 

{b] Actions for recovery of real 
property.—(1) Under some statutes 
in actions of ejectment the facts 
constituting an estoppel may be 
shown under the general denial. 
Phillips v. Blair, 38 Iowa 649; Tyler 
v. Hall, 106 Mo. 313, 17 SW 319, 27 
AmSR 337; Fitch v. Walsh, 94 Nebr. 
32, 142 NW 298, AnnCasi1914C 1136. 
(2) Under a statute providing that 
under a plea of not guilty defend- 
ants in trespass to try title may 
give evidence of any lawful defense 
except limitations, 1t has very gen- 
erally been held that defendants 
may, under. that plea, prove _equit- 
able estoppel. Hoodless vy. Winter, 
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taken by surprise, it is said, is to ask for a post- 


Proceedings in Which Formal. 


Pleadings Not Contemplated. In proceedings which 
do not contemplate formal pleadings, estoppel may 
be shown without pleading it.1® 


Under Statutes Relating to Desig- 


nated Classes of Action. Notwithstanding the gen- 
eral rule requiring an estoppel to be pleaded,1* 
the statutes of some jurisdictions make exceptions. 
in regard to enumerated actions.1% 

(4) Where Estoppel Apparent on Face 
If the matter constituting an es-: 
toppel is apparent on the face of the pleadings 
it need not be specially pleaded to be available.18 
In these circumstances the estoppel is available on 
demurrer,t® and it has been held that where a 


80 Tex. 638, 16 SW 427; Scarbrough 
Vir, Alcorn; 74 Tex...) 358, ¢ 12.3S Wi 2 
Village Mills Co. v. Houston Oil Co... 
(Tex. Civ. A.) 186 SW 785; Birge- 
Forbes Co. v. Wolcott, (Tex. Civ. A.) 
176 SW 605. (3) But a later de- 
cision of the supreme court reaches 
the opposite conclusion without no- 
ticing the earlier decisions. Reed v. 
Robertson, (Tex.) 156 SW 196. 

[c] Replevin in Nebraska.—While 
it cannot be denied that in gen- 
eral an estoppel, to be available, 
must be pleaded, I do not think that 
the rule applies to actions of reple- 
vin under our system. It is the set-— 
tled law applicable to such cases 
that under a general denial evidence: 
may be admitted tending to prove 
the detention of the replevied goods: 
to have been lawful. Towne _ v. 
Sparks, 23 Nebr. 142, 36 NW _ 3875; 
Guest v. Guest, 74 Tex. 664, 12 SW 
831; Mayer v. Ramsey, 46 Tex. 371; 
Parker v. Cockrell, (Tex. Civ. <A.) 
31 SW 221; Eddie v. Tinnin, 7 Tex. 
Civ. A. 871, 26 SW. 732. 

18. U. S.—Oregonian R. Co. v. 
Oregon R., ete., Co., 22 Fed. 245, 10 
Sawy 464. 

Ill.—Rosenthal v. Chicago Bd. of 
Education, 270 I11.°380, 110 NE 579. 

Ind.—Trimble v. Slate, 4 Blackf. 
435. 

Ilowa.—Crawford v. Nolan, 70 Iowa. 
97, 30 NW 32. 

N. Y.—Terry v. Buek, 40 App. Div. 
419, 57 NYS 980. 

Eng.—Beckett v. Bradley, 7 M. & 
G. 994, 49 HCL 994, 185 Reprint 403. 

Ont.—Ketchum y. Smith, 20 U. Cy 
Qa) Brasl3. 

See also cases infra this section. 

[a] In declaration.—Trimble_ v. 
State, 4 Blackf. (Ind.) 435; Ketchum 
v. Smith, 20) Us C. Q. Bin313. 

{b] In answer.—Oregonian R. 
Go. Vv. Oregon KR: %etc.,)Co.22) hed: 
245, 10 Sawy. 464; Crawford v. No- 
lan, 70 Iowa 97, 30 NW _ 32; Scott 
vy. Luther, 44 Iowa 570; Beckett v. 
Bradley, 7 M. & G. 994, 49 ECL 994, 
135 Reprint 403. 

19. U. S.—Post v. Beacon Va-= 
cuum Pump, etc., Co., 89 Fed. 1, 32 
CCA 151 [rev 84 Fed. 371, 28 CCA 


431]; Oregonian R. Co. v. Oregon 
R., ete., Co., 22 Fed. 245, 10 Sawy. 
464. 

Cal.—Hostler v. Hays, 8:°Cal. 362. 
Fla.—Collins v. Mitchell, 5 Fla- 
64. 

Ill.—Smith v. Whitaker, 11 Ml- 
417. 

Ind.—German Mut. Ins. Co. v- 


Grim, 32 Ind. 249, 2 AmR 341; Sam- 


mons vy. Newman, 27 Ind. 508; 
French vy. Blanchard, 16 Ind. 143; 
Love v. Kidwall, 4 Blackf. 553; 


Trimble v. State, 4 Blackf. 435. 

Towa.—Crawford vy. Nolan, 70 Iowa 
97, 30 NW 32. 

Ky.—Lockhardt vy. Kentland Coal, 
eteleCoy 11825 Ky.) 673, 20 TSW hs 
Hanson v. Buckner, 4 Dana 251, 29 
AmD 401. 

Mass.—Bartholomew v. Candee, 14 
Pick. 167. 
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party failed so to take advantage of it, he will be 
held to have waived the estoppel.?° If the facts 
constituting the estoppel are not apparent on the 
face of the pleading, a demurrer is of course not 
available.?? 

[§ 255] (5) Where Estoppel Shown by Evi- 
dence. It has been held that an estoppel which 
is not specially pleaded is not available, even though 
established by the evidence;?? but there is au- 
thority also to the effect that failure to object to 
evidence of estoppel waives the objection that the 
estoppel was not specially pleaded.?* So it has been 
held that where the facts showing estoppel are in 
issue and are admissible for any purpose under the 
pleadings, estoppel is available as a defense with- 
out being specially pleaded ;*4 that evidence of es- 
toppel is admissible without being pleaded in order 
to rebut evidence introduced by the opposite 
party ;?> and that where defendant offers evidence 
which warrants an estoppel upon him, without in 
any respect restricting it to any particula’ issue, 
he will not be heard to complain that the estoppel 


ESTOPPEL 


[§§ 254-257 


was not pleaded,?® unless defendant’s evidence was. 


not presented voluntarily but was elicited when he 


was called for cross-examination under statute.?" . 


[§ 256] (6) Other Exceptions. Other excep- 
tions made to the general rule ** are that an estop- 
pel which is part of the title may be given in evi- 
dence, although not pleaded;?® that the failure to 
plead estoppel is waived by proceeding with the 
trial of the case without objection;*® and that 
where upon ‘the trial of a claim case a special issue 
of forgery is formed upon the execution of a deed, 
and this issue is found in favor of claimant, who 
was the alleged maker of the deed, the adverse 
party may, even after verdict that the deed was 
a forgery, broaden the issue formed upon the claim 
case and plead and prove an estoppel in pais aris- 
ing' from representations made by the alleged 
grantor.3+ 

[§ 257] 2. Effect of Failure to Plead Estoppel. 
Unless the case falls within some of the foregoing 
exceptions,®* the failure to plead an estoppel op- 
erates as a° waiver of it. Where a party pleads 


Mo.—Stone v. Cook, 179 Mo. 534, 21. U. S.—Oregonian R. Co. y.|and note 30. 

78 SW 801, 64 LRA 287. Oregon R., etc., Co., 22 Fed. 245, 10 26. Gilette v. Young, 45 Colo. 
Oh.—Ferguson y. Miller, 5 Oh.|Sawy. 464. 562, 101 P 766. 

459. z Cal.—Pasadena Park Impr. Co. v. 27. Divine v. George, (Colo.) 166 
Or.—Shaw v. Proffitt, 57 Or. 192,| Lelande, 175 Cal. 511, 166 P 341;|P 242 = 

109 P 584, 110 P 1092, AnnCas1913A | Alcorn y. Brandeman, 145 Cal. 62, 28. “See supra § 248. 

63. 78 P 343. 29. Baxter v. Bradbury, 20 Me. 


Wis.—McFarland v. Rogers, 1 
Wis. 452 

Eng.—Bowman y. Taylor, 2 A. & 
E. 278, 29 ECL 142, 111 Reprint 108; 
Lainson v. Tremere, 1 A. & E. 792, 
28 ECL 367, 110 Reprint 1410; Rains- 
ford v. Smith, 1 Dyer 196a, 73 Re- 
print 432; Macgregor v. Rhodes, 6 
E. & B. 266, 88 ECL 266, 119 Re- 
print 863; Palmer v. Ekins, 2 Ld. 
Raym. 1551, 92 Reprint 505; Kempe 
v. Goodall, 2 Ld. Raym. 1154, 92 Re- 
print 263; Beckett v. Bradley, 7 M. 
& G. 994, 49 ECL 994, 135 Reprint 
403; Veale v. Warner, 1 Saund. 323, 
325c note, 85 Reprint 463. 

[a] Thus where plaintiff declared 
on an instrument which contained a 
recital that defendant was possessed 
of certain shares of stock, and de- 
fendant prayed oyer and then denied 
his possession of the stock by plea, 
it was held that the-estoppel was 
apparent on the face of the record 
and might be taken advantage of at 
once by demurrer with a replication. 
Beckett v. Bradley, 7 M. & G. 994, 
49 ECL 994, 135 Reprint 403; King- 
ston’s Case, 3 Smith Lead. Cas. 1998. 

{[b] Where the declaration sets 
forth a bond and condition, and the 
matter of estoppel appears upon its 
face, plaintiff need not reply to the 
-estoppel, but may demur. Weale 
v. Warner, 1 Saund. 326, 85 Reprint 
468; 1 Chitty Pl. (16th Am, ed) p 629. 

[c] Plaintiff may demur to a plea 
which attempts to set up the same 
matter as a defense as has been set 
up in the declaration. Smith v. 
Whitaker, 11 Ill. 417. 

20. Atkinson v. Lindsey, 39 Ind, 
296; French y. Blanchard, 16 Ind. 
143; Burdit v. Burdit, 2 A. K. Marsh. 
(Ky.) 1438; Keel v. Ogden, 3 Dana 
(Ky.) 103; Brinsmaid v. Mayo, 9 Vt. 


sl, 

{a] Limitation of rule.—While 
the application of this rule as to 
waiver of estoppel is admitted as to 
the estoppels arising from an act 
of the party himself, as in making 
a deed or the like, its application to 
judgments recovered has sometimes 
‘been denied, upon the ground that 
in the former case it is allowed for 
the benefit of the other party, which 
he may waive, but’ the public has 
an interest in holding the parties 
bound by the result of their litiga- 
tion. Man y. Drexel, 2 Pa. 202; 1 
Greenleaf Ev..§ 5311. 


D. C.—Deane vy. Echols, 2 App. 522. 

Ky.—Lockart vy. Kentland Coal, 
etce., Co., 182. Ky. 673, 207 SW 18. 

Porto Rice.—Ponce, etce., R. Co. v. 
American R. Co., 7 Porto Rico Fed. 
630. 

22. Gulf Red Cedar Co. v. Cran- 
shaw, 169 Ala. 606, 53 S 812; Clark 
v. Johnson, 155 Ala. 648, 47 S 82; 
Jones v. Peebles, 130 Ala. 269, 30 S 
564; Adkins v. Sims, 129 La. 151, 55 
S 746; Thomas y. Blair, 111 La. 678, 
35 S 811; Bonnecaze v. Lieux, 52 La. 
Ann, 285, 26 S 882; Wood v. Nicholls, 
33 La. Ann. 744; McQueen v. Edge- 
mont Bank, 20 S. D. 378, 107 NW 
208; Howe v. O’Brien, (Tex. Civ. A.) 
45 SW 813. 

[a] Thus in trespass to try title, 
defendants claimed the property as 
their homestead. Evidence of dec- 
larations made by them to the effect 
that the property was neither part 
of, nor did it contribute to the use 
of, their homestead was introduced to 
show an abandonment. It was held 
that such declarations might con- 
stitute an estoppel, but not an aban- 
donment, and that, defendants havy- 
ing specially pleaded their title, 
matter in avoidance, as_ estoppel, 
could not properly be submitted to 


a jury unless” specially pleaded. 
Howe’ v. O’Brien, (Tex. Civ., A.) 45 
SW 813. : 


23. Flandreau v. Downey, 23 Cal. 
554. See also Standard Sanitary 
Mfg. Co. v. Arrott, 135 Fed. 750, 68 
CCA 388 (where, in a suit in equity, 
testimony of facts which it is 
claimed raise an estoppel against one 
party is introduced without objection, 
and contentious testimony disputing 
such facts is produced on the other 
side, the contention for an estoppel 
may be made at the hearing without 
having been pleaded); Fairgate 
Realty Co. v. Drozda, (Mo.) 181 SW 
398 (where in a suit in equity to 
cancel notes and a deed of trust giv- 
en to secure same, the case submit- 
ted by plaintiff corporation showed 
that it was estopped, estoppel was 
available as a defense although not 
specially pleaded). 

24. Hirsch Rolling Mill Co. v. 
Milwaukee, etc., R. Co., 165 Wis. 220, 
161 NW 741; Lawton vy. Racine, 137 
Wis. 593, 119 NW 331; Antige Bank 
v. Ryan, 105 Wis. 37, 80 NW 440. 

25. Ess v. Griffith, 139 Mo. 322, 
40 SW 930. See also infra § 256 text 


260, 37 AmD 49; Smith v. St. Paul, 
72 Minn. 472, 75 NW 708; Farmers’ 
Bank v. Glenn, 68 N. C. 35. - 

{a] Thus a subsequently acquired 
title inuring to the vendee by es- 
toppel, being a part of the title, may 
be given in evidence without being 
specially pleaded. Farmers’ Bank 
v. Glenn, 68 N. C. 35. 


30. McDonnell v. De Soto Sav., 
etc., .Assoc.; 175, Mow 250, {5 "SW 
438; Texola First Bank vy. Terrell, 


44 Okl. 719, 145 P 1140, AnnCas1917A 
681; Knoxville R., ete., Co. v. John- 
son, 5 Tenn. Ciy. A. 504. 

31. Roberts v. Roberts, 101 Ga. 
765, 29 SE 271. ; 

32. See supra §§ 249-256. 

383. U. S.—Richardson vy. 
19 How. 268, 15 L. ed. 639; 
delphia, ete., 
How. 307, 14 L. ed. 157. 

Ala.—Clark v. Johnson, 155 Ala. 
648, 47 S 82; Jones v. Peebles, 130 
Ala. 269, 30 S 564. 

Cal.—Hostler v. Hays, 3 Cal. 303; 
Greeley v. Noble, (A.) 181 P 666. 

Ind.—Delphi v. Startzman, 104 Ind. 
343, 3. NE 937; Picquet vy. McKay, 2 
Blackf. 465. 

Ky.—Hanson y. Buckner, 4 Dana 
251, 29 AmD 401; Warner yv. Bledsoe, 
4 Dana 73. 

La.—Bonnecaze v. Lieux, 52 La. 

Mitchell, 31 


Ann. 285, 26 S 832. 

Mass.—Howard  v. 

Pick. 241, Bartholomew v. Candee, 
14 Pick. 167; Gilbert y. Thompson, 9 
Cush. 348. 

Mont.—Conrow Ve Huffine, 48 
Mont. 437, 138 P 1094. 

ING JE i 60 
N. H. 487; Dame v. Wingate, 12 N. 
H. 291; Towns v. Nims, 5 N. H. 259, 
20 AmD 578. : 

N. Y.—Wood y. Jackson, 8 Wend. 
9, 22 AmD 578. 


Pa.—Kilheffer -v, 
R. 319, 17 AmD 658. 


52) 

S. D.—McQueen v. Edgemont Bank, 
20 S. D. 378, 107 NW 208. 

Utah.—In re Evans, 42 Utah 282, 
130° -PiA22:7, 

Vt.—Isaacs vy. Clark, 12 Vt. 692. 
36, AmD 372; Brinsmaida v. Mayo, $ 
Vin ok, 
saa Weamelex v. Moffett, 20 Va. 

Eng.—Vooght v. Winch, 2 B. & 
Ald. 662, 106 Reprint 507; Wilson v. 


Boston, 
Phila- 


Herr, 17 Serg. & 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


R. I.—Anthony v. Brayton, 7 R. I. 


R. Co. v. Howard, 137098 


§§ 257-260] 


a fact which he might be estopped to plead and 
the other party takes issue on the fact instead of 
relying on the estoppel, and the jury find the fact 
to be true, judgment will be rendered without re- 


gard to the estoppel.*4 


: [§ 258 | 3. Nature of Plea of Estoppel. 
issue which a plea of estoppel presents is not to 
determine the truth or validity of the particular 
facts pleaded, but the right and power of the party 
A plea of estoppel is not 
a plea of confession and avoidance,** although it 
resembles a plea in avoidance in that it alleges new 
While the plea is usually spoken of as 
a plea in bar,** it is not technically such, although, 
like a plea in bar, it denies the right of action or 
defense, by denying the right to assert the facts.®9 
So the rule that the pleader, if he does not demur, 


to insist upon them.%5 


matter.?? 


ESTOPPEL 


[§ 259] 4. 
The 


the estoppel.*? 
[§ 260] 5. 


must either traverse or confess and avoid all the 


Butler, 4 Bing. N. Cas. 748, 33 HCL 
956, 132 Reprint 977; Reg. v. Haugh- 
ton, 1 E. & B. 501, 72 HCL 501, 118 
Reprint 523; Freeman y. Cooke, 2 
Exch. 654, 154 Reprint 652, 11 ERC 
82; Speake v. Richards, Hob. 206, 80 
Reprint 353; Trevivan v. Lawrence, 
1 Salk. 277, 91 Reprint 241. And see 
cases supra § 248. 

“The most usual manner in which 
it has been held that an estoppel is 
waived, is by omitting to plead it.” 


San Francisco v. Spring Valley Wa- 


ter Works, 39 Cal. 473, 481. 

{a] ‘hus bringing a suit upon 
claims which were in issue and em- 
braced in a judgment in a former 
action between the parties is a walv- 
er of the estoppel of the judgment, 
and plaintiff cannot insist upon it 
as a bar to defendant’s set-off. Tib- 
betts v. Shapleigh, 60 N. H. 487. 

34. Howard v. Mitchell, 31 Pick. 
(Mass.) 241; Bartholomew v. Can- 
dee, 14 Pick. (Mass.) 167; Anthony 
v. Brayton, 7 R. I. 52; Wormeley v. 
Moffett, 6 Munf. (20 Va.) 120; Young 
v. Raincock, 7 C. B. 310, 62 ECL 310, 
137 Reprint 124. 

If a party “will not rely on the 
estoppel when he may, but takes is- 
sue on the fact, the jury shall not 
be bound by the estoppel, for then 
they are to find the truth of the fact 
which is against him.” Trevivan v. 
Lawrence, 1 Salk. 276, 277, 91 Reprint 
241. 

[a] Thus, (1) in debt on a bond, 
if defendant pleads that it was ob- 
tained by false suggestions and mis- 
representations by plaintiff “as per 
preamble in the said bond,’ and 
plaintiff joins issue as to the fact, 
which issue is found against him by 
a jury, whatever estoppel, if any, 
might have been to such plea is 
thereby waived, and judgment ought 
to be for defendant. Wormeley v. 
Moffett, 6 Munf. (20 Va.) 120. (2) 
Assuming that the recital in the 
deed—that the vendor’s wife was 
heir of A H—would have operated as 
an estoppel against plaintiff's testa- 
tor after eviction by title paramount 
if properly pleaded and relied upon, 
such estoppel was waived by joining 
issue upon a replication which put 
in issue the fact of the wife’s heir- 
ship alleged in the plea, instead of 
rejoining the estoppel. Young v. 
Raincock, 7 C. B. 310, 62 ECL 310, 
137 Reprint 124. q ; 

35. East St. Louis v. Flannigen, 
84 Til. A. 596; Dana v. Bryant, 6 Til. 
104; Webster v. State Mut. Hy ins: 
Co., 81 Vt. 75, 69 A 319. 

36. Stephen Pl. (Tyler ed) _p 220; 
Gould Pl. (4th ed) c 2 § 39; Dana v. 
Bryant, 6 Ill. men 18S NW 

ens, 48 ich. 4 
Megvatenh Hartford Atna L. 


858; Andrews_V. 
Ins. Co., 18: Hun 163 [rev on other 
grounds 85 N.Y. 33410) Page. uv 


ith, 13 Or. 410, 10 P 833. 
aoe in estoppel, instead of con- 
fessing the allegations of the op- 


posite party, neither admits them, as 
in the case of a plea in confession 
and avoidance, nor denies them, as 
in the case of a plea of traverse, but 
alleges some new matter, which be- 
ing inconsistent with those allega- 
tions, precludes the party from 
availing himself of them.” Dana v. 
Bryant, supra. 

87. Martin Civ. Proc. § 303. 

38. East St. Louis v. Flannigen, 
34 Ill. A. 596. 

39. East St. Louis v. Flannigen, 
34-Ill. A. 596; Webster v. State Mut. 
Pn Ss anCOp Sod vaV Len ibs) OOW Au oot 

40. Webster v. State Mut. F. Ins. 
Co., 81 Vt. 75, 69 A 319; Martin Civ. 


Proc. § 303; Stephen Pl. p 219 
41. Hast St. Louis v. Flannigen, 
34 Ill A. 596; Whittemore v. Ste- 


phens, 48 Mich. 573, 12 NW 858. 

[a] Form of commencement and 
conclusion.—(1) A plea of estoppel 
has the following commencement: 
“Saith that he the said A B ought 
not be admitted to say or allege 
that” (stating the allegation to which 
the estoppel relates), and the follow- 
ing conclusion: ‘‘Wherefore he prays 
judgment if the said A B ought to 
be admitted, against his own ac- 
knowledgment, by his deed afore- 
said’ (or otherwise, according to the 
matter of the estoppel), “to Say or 
allege that’ (stating the allegation 
to which the estoppel relates). Arch- 
bold Civ. Pl. p 212a; Veale v. Warner, 
1 Saund. 326, 85 Reprint 468, 3 Edw. 


III. 21. (2) <A replication by way 
of estoppel to a plea, either in 
abatement or bar, has this com- 
mencement: “Says . . thats-the 


defendant ought not to be admitted 
to plead the said plea by him above 
pleaded, because he says,” etc. 2 
Chitty Pl. (16th Am. ed) p 381; Took 
v. Glascock, 1 Saund. 250, 85 Reprint 
298. (3) Its conclusion, in case of 
a plea in abatement, is as follows: 
“Wherefore he prays judgment if 
the defendant ought to be admitted 
contrary to his own acknowledgment 
and deed to plead that,’ etc. 2 Chit- 
ty Pl. (16th Am. ed) p 381; Stephen 
Pl. (Tyler ed). p 349. 

[b] If pleaded merely as a plea 
in bar, and the plea is not defnurred 
to, the court will consider it as suf- 
ficiently pleaded. Gray v. Pingry, 17 
vt. 419. 44 AmD 345. 

42. Whittemore y. Stephens, 48 
Mich. 573, 12 NW 858. See also 
Moreland v. Marion County, 17 F. 
Cas. No. 9,794 (it must allege that 
plaintiff ought to be concluded from 
showing some fact or matter stated 
in the declaration or complaint to 
which the estoppel is interposed, be- 
cause of some other fact or matter 
alleged in the plea or answer which 
constitutes the estoppel). 

43. Cook v. Marseilles, 139 Ill. A. 
536; East St. Louis v. Flannigen, 34 
Tll. A. 596; Whittemore v. Stephens, 
48 Mich. 573, 12 NW 858; Gray v. 
Pingry, 17 Vt. 419, 44 AmD 345; Veale 
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material allegations to which he makes answer, has 
no application to pleadings in estoppel which are 
considered an exception to the rule.*° 

Form of Plea of Estoppel. 
of estoppel at common law should have a formal 
commencement and conclusion to mark its special 
character.41 It should contain a claim that plain- 
tiff should not be adinitted to make use of what the 
supposed estoppel would exclude ;*? and in its con- 
clusion such a plea, to be efficacious, must rely upon 
At common law a defect in these 
particulars may be reached by general demurrer.*! 
Requisites and Sufficiency of Alle- 
gations of Estoppel *°—a. 
estoppel is relied upon it must be pleaded with par- 
ticularity and precision, every essential fact being 
set forth,*® for nothing can be supplied by in- 


A plea 


In General. Where an 


Neeernen 1 Saund. 326, 85 Reprint 

[a] Conclusion relying on estop- 
pel not merely matter of form.—(1) 
It is not merely matter of form to 
conclude an estoppel with relying 
upon it, for by not doing so the par- 
ty may often lose that advantage of 
the estoppel which the law gives. 
him. Veale v. Warner, 1 Saund. 326, 
85 Reprint 468. (2) <DihaenwMaty 
pleads estoppel, and concludes to the 
writ it is ill” 10 Viner Abr. Est. 
p 486. 

{b} Plea efficacious although in-. 
formal.—If the facts constituting an 
estoppel are in any way sufficiently 
pleaded by a party, he is entitled to- 
the benefit arising therefrom, al- 
though the estoppel is not formally 
pleaded. Hastings City Nat. Bank 
v. Thomas, 46 Nebr. 861, 65 NW 895. 

44. Cook vy. Marseilles, 139 Ill. A. 
536; Hast St. Louis v. Flannigen, 34 
tll. A. 596. Compare Cecil v. Early, 
10 Gratt. (51 Va.) 198 (holding that 
where, upon motion by a high sheriff 
against his deputies and his sureties, 
they file a special plea, and plaintiff 
replies specially and relies upon the 
facts therein stated, and especially 
upon the bond as an estoppel, al- 
though the replication has not a pe- 
culiar commencement and conclus- 
ion of a plea by way of estoppel, it 
is good on demurrer). 

45. [a] Forms held sufficient.—. 
(1) Answer or plea. Bashore vy. Par-- 
ker, 146 Cal. 525, 80 P 707; Acker v. 
Massman, 12 Ind. A. 696, 41 NE 77; 
Blue Valley Lumber Co. v. Conro, 61 
Nebr. 39, 84 NW 402; Ashley v. Pick, 
53 Or. 410, 100 P 1103; Missouri, ete..,. 
R., Co. v. Yale, 27) Pex, Civ. Aj 10> 65- 
SW: U5ts" Nirginia hon, ebC.a. Cocanys 
Roberts, 103 Va. 661, 49 SE 984; 3 
Chitty Pl. p 1144; Martin Civ. Proc. 
§ 392. (2) Cross complaint. Fifer 
v. Rachels,” (37 Ind)_A\ .2'75,.. 76 NE: 


186. (3) Replication. Stillman v. 
Barney, 4 Vt. 331. (4) Rejoinder. 
Burton v. Wilkinson, 18 Vt. 186, 46- 
AmD 145. 

46. U. S.—St. Louis Smelting, 
ete., Co. v. Green, 13 Fed. 208, 


McCrary 232; Gager y. Harrison, 9 
F. Cas. No. 5,171; Wythe v. Salem, 30 
F. Cas. No. 18,121, 4 Sawy. 88. 
Ala.—Gulf Red Cedar Co. v. Cran- 
shaw, 169 Ala. 606, 53 S 812; Mobile, 
etc., R. Co. v. Bay Shore Lumber Co., 
165 Ala. 610, 51 S 956, 188 AmSR 
84; Mobile, etc., R. Co. v. Bay Shore 
Lumber Co., 158 Ala. 622, 48 S 377; 
Crawford v. Engram, 157 Ala. 314, 
47 S 712; Richards vy. Daugherty, 133 
Ala. 569, 31 S 934; Hall v. Hender- 
son, 126 Ala. 449, 28 S 531, 85 AmSR 
58, 61 LRA 621; Tuscaloosa First 


Nat. Bank v. Leland, 122 Ala. 289, 
25) Sie. Si 

Ark.—Gaines v. Mississippi Bank, 
12 AmICS %69. 


Cal.—Carpy v. Dowdell, 115 Cal. 
677, 47 P 695; McKeen v. Naughton, 
88 Cal. 462, 26 P 354; Davis v. Davis, 
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ference or intendment;*7 and, 


estoppel.*® 


ean be adjudged.*? Nevertheless 


264 Cal, £23,) 85, AmD, 1575) Clarke: v. 
Huber, 25 Cal. 593; Stevens v. Los 
Angeles Dock, etc., Co., 20 Cal. A. 
CASS LIONP! AS7e 

Colo.—Denver First Nat. Bank v. 
Ahrens, 170 P 193; Ohio, etc., Smelt- 
ing, ete., Co. v.. Barr, 58 Colo. 116, 
144 _P 552; Beals v. Cone, 27 Colo. 
473, 62 P 948, 83 AmSR 93. 

Conn.—Crandall v. Gallup, 12 Conn. 
365. 

Ga.—Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SH 
330, 7 AnnCas 1134; Evans v. At- 
lanta Paper Co., 21 Ga. A. 114, 93 


SE 1023. 
Ida.—Seat v. Quarles, 31 Ida. 212, 
165 


169 P 1167. 

Ind.—Bartholomee v. Lowell, 
Ind. 224, 72 NE 1030; Dudley v. Pigg, 
149 Ind. 363, 48 NE 642; Bowles v. 
Trapp, 139 Ind. 55, 38 NE 406; Flee- 
ner v. Claman, 112 Ind. 288, 14-NE 
76; Baals v. Stewart, 109 Ind. 371, 
9 NE 403; Troyer v. Dyar, 102 Ind. 
396, 1 NE 728; Anderson v. Hubble, 
93 Ind: 570, 47 AmR 394; Richard- 
son v. Pate, 93 Ind. 423, 47 AmR 374; 
Stewart v. Beck, 90 Ind. 458; Cole v. 
Lafontaine, 84 Ind. 446; Sims v. 
Frankfort, 79 Ind. 446; Robbins v. 
Magee, 76 Ind. 381; Lash y. Rendell, 
72 Ind. 475; Terre Haute, etc., R. Co. 
v.| Norman, 22 Ind. 63; Hoosier 
Constr. Co. v. Seibert, 63 Ind. A. 594, 
114 NE 981; Geisendorff v. Cobbs, 
47 Ind. A. 573, 94-NE 236; Bell v. 
Hiner, 16 Ind. A. 184, 44 NE 576; 
Lewis v. Hodapp, 14 Ind. A. 111, 43 
NE 649. 

Iowa. — Burlington 
Dist. v. Merchants’ Nat. 
Iowa 343, 27 NW 255. 

Kan.—Donnell vy. Reese, 6 Kan. A. 
HOo, OL ee G4. 

Ky.—Roberts v. Martin, 158 Ky. 
L246, 1649S W.. 369. (eit, Cyc; 
Brown v. Wallace, 116 SW _ 1763; 
Asher v. Fuson, 45 SW 233,.20 KyL 
33; Wait v. Gover, 12 SW 1068, 11 
KyL 750. 

Mich.—Rust v. Bennett, 39 Mich. 
521. 

Mo.—Bacon y. Theiss, 208 SW 254; 
Marshall v. Hall, (A.) 200 SW 1770; 
Gillen vy. New York L. Ins. Co., 178 
Mo. A. 89, 161 SW 667; Leckie v. 
Bennett, 160 Mo. A, 145, 141 SW 706; 
Osburn v. Court of Honor, 152 Mo. 
A. 652, 133 SW 87; Weise v. Moore, 
22 Mo. A. 530; Miller v. Anderson, 
19 Mo. A. 71. But compare Olden v. 
Hendrick, 100 Mo. 533, 13 SW 821 
(where, no objection having been 
taken to the answer by demurrer or 
by motion to make more definite, 
the estoppel was sufficiently pleaded). 

Mont.—Meyendorf v. Frohner, 3 


Independent 
Bank, 68 


Mont. 282. 
Nebr.—Henderson y. Keutzer, 56 
Nebr. 460, 76 NW 881. 
Nev.—Hanson vy. Chiatovich, 13 


ay 395; Sharon vy. Minnock, 6 Nev. 
wake 

N. M.—Palmer vy. Farmington, 179 
TER PAR 

N. Y.—Brazill v. Isham, 12 N. Y. 
9; Lawrence v. Brown, 5 N. Y. 394; 
Sheldon v. Wood, 15 N. Y. Super. 267 
{aff 24 N. Y, 607]; Graham vy. Har- 
rower, 18 HowPr 144; Welch v. Ha- 
zelton, 14 HowPr 97; Van De Sande 
v. Hall, 13 HowPr 458; Lansing v. 
Montgomery, 2 Johns. 382. 

N. C.—Church v. Vaughn, 99 SE 
199 (allegations sufficient). 

Oh.—Meiss v. Gill, 44 Oh. St. 253, 
6 NE 656; Woodruff v. Montgomery, 
SO OH. CCl, Cia 426: 

Okl.—Bunker y. Harding, 174 P 
749: Simmons v. Chestnut-Gibbons 


sli 


indeed, 
that where there is ground ‘for inference or intend- 
ment, it will be against and not in favor of the 
The pleading must be certain in every 
particular,#? and to every intent,°° or no estoppel 


ESTOPPEL 


it is said 


tion is made to 
it is a rule of 


Grocery Co., 173 P 217; Pennsylvania 
State Ins. Co. v. Harris, 49 Okl. 165, 
152°-P 359; Cooper v: Flesner, 24 Okl. 
47, 103 P 1016, 23 LRANS 14180, 20 
AnnCas 29; Tonkawa Milling Co. yv. 
Tonkawa, 15 Okl. Ci 2a Sse eo: 

Or.—Stamm v. Wood, 86 Or. 174, 
168 P 69;.Sabin v. Phoenix Stone Co., 
60° Or.%378; 118 "494° 119" Per24 ; 
Ashley v. Pick, 53 Or. 410, 100 P 
1103; Haun v. Martin, 48 Or. 304, 86 
P 371; Page v. Smith, 13 Or. 410, 10 
P<833. 

Pa.—In re Field, 2 Rawle 351, 21 
AmD 454. 

Ss. C.—Scarborough | v. Woodley, 81 
S. om 329, 62 SH 405. 

D.—McQueen Vv. itdwemont Bank, 
20° S. D. 378, 107 NW 208; Sutton v. 
Consolidated Apex Min. Co., 15 S.¢D. 
410, 89 NW 1020. 

Tenn.—Taylor vy. Taylor, 
Civ. “A. 268. 

Tex.—Anderson vy. Walker, 93 Tex. 
119, 53 SW 821 [mod (Civ. A.) 49 
SW 937]; Weinstein v. Jefferson Nat. 
Bank, 69 Tex. 38, 6 SW 171; Texas 
Banking, ete, Co. v. Hutchins, 53 
Tex. 6, aa Ami Ri 75047 s Deekersay, 
Rucker, (Civ. A.) 202 SW 1001; Mc- 
Lemore v. Bickerstaff, (Civ. A.) 179 
SW 536; El Paso, ete., =e Co. - Vv. 
Hichel, (Civ. A.) 130 SW 92 

Vt.—Quinn v. yanan eta 80 Vt. 
434, 68 A 515, 14 LRANS 962; Gray 
v. Pingry, 17 Vt. 419, 44 AmD 345. 

Va.— Virginia Hot Springs Co. v. 
McCray, 106 Va. 461, 56 SE 216, 10 
LRANS 465, 10 AnnCas 179. 

Wash.—Interstate Sav., ete. As- 
ae v. Knapp, 20 Wash. 225, 55 P 48, 
By, 

B. C.—Guichon y. Fishermen’s Can- 
nery. Co., 4° Bre. b16-. 

Ont.—Groves v. McArdle, 33 U. C. 
Q. B. 252; Coke, Litt: pp 227a, 352; 
1 Stark. Ev. p 303. 

[a] Rule applied.—(1) A plea by 
a carrier, sued by a shipper for the 
conversion of lumber wrongfully de- 
livered, which seeks to invoke an 
estoppel by act or misrepresentation 
under a custom known to the shipper 
and prevailing between the parties 
in the delivery of lumber consigned 
to the shipper, and which fails to 
identify the lumber mentioned in the 
pleas with that specified in the com- 
plaint, is demurrable. Mobile, etc., 
R. Co. v. Bay Shore Lumber Co., 158 
Ala. 622, 48 S 377. To same effect 
Mobile, ete., R. Co. v. Bay Shore 
Lumber Co., 165 Ala. 610, 51 S 956, 
138 AmSR 84. (2) A plea that plain- 
tiff was estopped to sue because de- 
fendant and another woman were 
engaged to plaintiff’s knowledge, and 
that she did not claim an engage- 
ment with him herself, is insufficient 
to raise an_ estoppel. Stamm  v. 
Wood, 86 Or. 174, 168 P 69. 

[b] Estoppels never arise from 
ambiguous facts, but must be estab- 
lished by such as are unequivocal, 
and not susceptible of two construc- 
tions. Gilbreath v. Jones, 66 Ala. 
129; Fredenburg v. Lyon Lake M. E, 
Church, 37 Mich. 476. 

[c] Statement of information and 
belief.—A plea of estoppel in pais, 
on the ground that the owner of 
property stood by and gave his as- 
sent to the sale, should charge such 
fact clearly and directly, not upon 
information and _ belief. Jones v. 
Cowles, 26 Ala. 612. 

[d] An estoppel is sufficiently 
pleaded where the pleadings show 
that the party intends to rely on it 
if facts alleged by the other party, 
and denied for want of knowledge, 


6 Tenn. 


ee a 
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general application that if the allegations amount 
to an estoppel it is sufficient, although the estoppel 
is not pleaded in so many words, or specifically 
designated as such,°” especially where no objee- 


the form of the pleading.®? Mere 


informality in the pleading will not deprive the 


are shown. Schurtz y. Colvin, 55 Oh, 
St. 274, 45 NE 527. 

Essential elements of estoppel see 
supra § 122 et seq. 

47. Seat v. Quarles, 31 Ida. 212, 
169 P 1167; Schlosser vy. Nicholson, 
184 Ind. 283, 111 NE 13; Hoosier 
Constr. Co. v. Seibert, 63 Ind. A. 594, 
114 NE 981; Woodruff v. Montgom- 
ery, 30 Oh. Cir. Ct. 426; Holt v. Holt, 
23 Okl. 639, 102 P 187; and cases 
supra note 46. 

48. Troyer v. Dyar, 102 Ind. 396,- 
1 NE 728; Anderson vy. Hubble, 93 
Ind. 570, 47 AmR 394; Cole v. La- 
fontaine, 84 Ind. 446; Robbins v._ 
Magee, 76 Ind. 381; Wood v. Ostram,— 
29 Indsa477. 

49. Bush vy. Critchfield, 5 Oh. 109, 
112 [cit Stephen Pl. p 357]. ‘ 
50. Parliman v. Young, 2 Dak: 
175, 4 NW 139, 741; Fletcher v. Me- 
Gill, 110 Ind. 395, 10 NE 651, 11 NE 
779; Sabin v. Pheenix Stone Co.,. 60 
Or. 378, 118 P 494, 119 P 724; Lorentz 
v. Lorentz, 14 W. Va. 809; Vanbibber 

v. Beirne, 6 W. Va. 168. 

“Certainty ...to a certain intent 
in every particular, which is neces- 
sary in estoppels.” Rex v. Lyme 
Regis, 1 Doug]. 149,159, 99 Reprint 98. 


51. Gager v. Harrison, 9 F. Cas. 
No. 5,171; Crandall v. Gallup, 12) 
Conn. 365; Guild v. Richardson, 6 


Pick. (Mass.) 364. 
“And therefore if a thing be not 


directly and precisely alleged, it 
shall not be an estoppel.” 4 Comyn 
Dig. p 197. 

52. U. S.—Ironton vy. Harrison 


Constr. Co., 212 Fed. 353, 129 CGA 
29; Carter v. Rinker, 174 Fed. 882. 
Ariz. —Molina v. Ramirez, 15 Ariz.- 
ZAG MESS TPs TI : 
Cal. —Smiley v. Read, 163 Cal. 644, 
126°P 486; Carpy v. Dowdell, 115 Cak 
677, 47 P 695. e 
Ilowa.—Seevers v. Cleveland Coal. 
Co., 158 Iowa 574, 188 NW 793, Ann. 
Cas1915D 188. ‘ =f | 
Mo.—Cadematori v. Gauger, 160 
Mo. 352, 61 SW 195; Rieschick yw 
Klingelhoefer, 91 Mo. A. 430. 
Nebr.—Hastings City Nat. Bank y. 
Thomas, 46 Nebr. 861, 65 NW 895. — 
N. C.—Alston v. Connell, 140 N. a 
485, 53 SE 292. 
Oh. —Schurtz v. Colvin,’ 55° Oh. St. 


274, 45 NE 527. 

Okl.—Jones v. Kress, 54 OkKl. 194, 
153 P6556. : 

Tenn.—Taylor vy. Taylor, 6 Tene 
Civ. A. 268. 

Tex.—Johnson y.° Byler, 38 Tex: 
606; South Texas Lumber Co... 


Woivin Line, (Civ. A.) 199 SW 1198) 


Wash.—Spokane v. Costello, 57 
Wash. 183, 106 P 764. se 
[a] Reasons for rule—(1) “To 


claim an estoppel in so many words 
is merely to state a conclusion of 
law.’’ Ironton v. Harrison Constr. 
Co:; 212 Fed: 3853; 357; 129° CCA ge 
(2) “The facts are what constitute 
the estoppel, rather than the conclu- 
sion which the pleader might draw 
from the facts.” Spokane v. Cos- 
cas 57 Wash. 183, 189, 106 P 764: 
Word “estoppel” unnecessary. 
—If the facts consetuting an estop- 
pel are sufficiently pleaded by a de- 
fendant, he will be given the benefit 
of that defense, although the word 
“estoppel” does not appear in_ his 
pleading. Seng v. Payne, 87 Nebr. 
812, 128 NW 625. 
{[c] The term “estoppel” in a plea 
is synonymous with barred or pre- 


cece: Stillman vy. Barney, 4 Vt, 
53. Portland v. Inman-Poulsen 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pleader of the benefit of the estoppel so long as 
the facts are sufficiently pleaded.*4 

Particular Averments Held Neces- 
sary. In order to plead an equitable estoppel sue- 
cessfully it is necessary to allege that the acts and 
representations or conduct constituting the alleged 
estoppel were done or made with intent that the 
person pleading the estoppel should act thereon;*5 
that the representation was false, if a representa- 
tion is the basis of the alleged estoppel;°® that the 
party against whom the estoppel is claimed was 
aware of the actual state of facts misrepresented 
or conecealed,** or that his conduct was character- 
ized by gross negligence;°® that the party setting 
up the estoppel was without knowledge or without 
convenient and available means of acquiring knowl- 
edge of the matters alleged in estoppel;>® that 
the party against whom the estoppel is claimed was 
in a position or relation to the parties which re- 
quired him to speak or act if the party claiming 
the estoppel relies on an estoppel arising from 
silence or acquiescence;®° that the party claiming 


[§ 261] b. 


Lumber Co., 66 Or. 86, 133 P 829, 46 


' LRANS 1211. 


[a] Reason for rule. — ‘Equity 
will not concern itself as to the lack 
of technical pleading of an estoppel, 
as such, when all the facts necessary 
to constitute such estoppel are plead- 
ed and no objection is made as to the 
form of the pleading.’ Portland v. 
Inman-Poulsen Lumber Co., 66 Or. 
86, 103, 183 P 829, 46 LRANS 1211; 
Carlyle v. Sloan, 44 Or. 357, 75 P 


54, Holman vy. Holman, (Mo.) 183 
SW 623; Jones v. Kress, 54 Okl. 194, 


958 P 655; Matzger v. Arcade Bldg., 


trai 29.00; 
26 Cal. 


ete., Co., 80 Wash. 401, 
LRA1915A 288. ‘ 

55. Cal.—Davis v. Davis, 
23, 85 AmD 157. 

Colo.—Beals v. Cone, 27 Colo. 478, 
62 P 948, 83 AmSR 92. ‘ 

Conn.—Schaefer v. Ely, 84 Conn. 
501, 80 A 775, AnnCasi912D 899. 

Mont.—Meyendorf v. Frohner, 3 
Mont. 282. 

N. H.—Stevens v. Dennett, 51 N. 
H. 324. 

N. Y.—Welland Canal Co. v. Hath- 
away, 8 Wend. 480, 24 AmD 51. 

Or.—Page v. Smith, 13 Or. 410, 10 
uses 

Vt.—Quinn v. Valiquette, 80 Vt. 
434, 68 A 515, 14 LRANS 962; Strong 
v. Ellsworth, 26 Vt. 366. 

56. Patterson v. Nixon, 79 Ind. 
251. 

572, Cal— Davis ‘v. Davis, -26 Cal: 
23, 85 AmD 157. 

Ind.—Troyer v. Dyar, 102 Ind. 396, 
11 NE 728; Buck v. Milford, 90 Ind. 
291: Robbins v. Magee, 76 Ind. 381. 
But see Hufford v. Lewis, 29 Ind. A. 
202, 64 NE 99. 


Ky.—Wait v. Gover, 12 SW 1068, 
11 KyL 750. 

Nev.—Sharon v. Minnock, 6 Nev. 
377. 


’N. H.—Stevens v. Dennett, 51 N. 
H. 324. 

Pa.—Wrieght’s App., 99 Pa. 425. 

Ss. C—Searborough v. Woodley, 81 
S. Cc. 329, 62 SE 405. 

Vt.—Quinn v. Valiquette, 80 Vt. 
484, 68 A 515, 14 LRANS 962. 

58. Hope Lumber Co. v. Foster, 


etc., Hardware Co., 53 Ark. 196, 13 
SW 731; Meyendorf v. Frohner, 3 
Mont. 282. 


59. U. S.—Wythe v. Salem, 30 F. 
Cas. No. 18,121, 4 Sawy. 88. 
Ark.—Hope Lumber Co. v. Foster, 


etce., Hardware Co., 53 Ark. 196, 13 
SW 731. ; 
Colo.—Ohio, ete., Smelting, etce., 


Co. v. Barr, 58 Colo. 116, 144 P 552. 

Ind.—Bartholomee  v. Lowell, 165 
Ind. 224, 72 NE 1030; Bell v. Hiner, 
16 Ind. A. 184, 44 NE 576. 


[21 Cc. J.—79] 


ESTOPPEL 


Ky.—Kraut vy. Dayton, 97 SW 1101, 
30 KyL 191; Wait v. Gover, 12 SW 
1068, 11 KyL 750. 

Or.—Ashley v. Pick, 53 Or. 410, 100 
182. ata es 

[a] The reason is that if both 
parties have the same means of as- 
certaining the truth there can be no 


estoppel. Geisendorff v. Cobbs, 47 
Ind. A. 573, 94 NID 236. See -also 
supra § 132. 

60; Sim vy. Hurst, 44- Ind. 579; 


Terre Haute, etc., R. Co. v. Norman, 
22 Ind. 63; Geisendorff v. Cobbs, 47 
ind. A. 573, 94 NE 236; Shinew vy. 
First Nat. Bank, 84 Oh. St. 297, 95 NE 
881, 186 LRANS 1006, AnnCas1912C 
587; Virginia Hot Springs Co. v. Mc- 
Crayn 106) Via. “46U se b6u shy) 21655 10 
LRANS 465, 10 AnnCas 179. 

61. U. S.—Gager v. Harrison, 9 F. 
Case No, 5; bis 

Ga.—Delaware Ins. Co) v Penn- 
sylvania EF. Ins. Co., 126 Ga. 380, 55 
SE 330, 7 AnnCas 1134. 

Kan.—Donnell v. Reese, 6 Kan. A. 
5638, 51 P 584. / 

Or.—Ashley v. Pick, 53 Or. 410, 100 
P 1103; Haun vy. Martin, 48 Or. 304, 
86 JE. Bd 

S. C.—Searborough vy. Woodley, 81 
S. C. 329, 62 SE 405. 

S. D—McQueen v. Edgemont Bank, 
20 S. D. 378, 107 NW 208. 

Tex.—Anderson v. Walker, 93 Tex. 
119, 53 SW 821 [aff (Civ. A.) 49 SW 
H(i 

Vt.—State v. Heaphy, 88 Vt. 428, 
92 A 813; Quinn v. Valiquette, 80 Vt. 
454, 68 A 515, 14 LRANS 962. 

62. U. S.—Wythe v. Salem, 30 F. 
Cas. No. 18,121, 4 Sawy. 88. 

Ala.—Mobile, ete, R. Co. v. Bay 
Shore Lumber Co., 158 Ala. 622, 48 
Saowule 

Cal.—Barnhart vy. Fulkerth, 90 Cal. 
ISS etre Vee Yale 

Colo.—Ohio, 
Oloy “Ae, sleehag 
552. 

Ga.—Delaware Ins. Co. v. Pennsyl- 
vania EH. Ins. Co., 126 Ga. 380, 55° SH 
330, 7 AnnCas 1134. 

Ind.—Baals v. Stewart, 109 Ind. 
371, 9 NE 403; Terre Haute, etc., R. 
Co. v. Norman, 22 Ind. 63; Geisen- 


ete., Smelting, etc., 
58 Colo. 116, 144 P 


dorff v. Cobbs, 47 Ind, A, 573, 94 NH 
30 Ky 191. 
160 Mo. 
Nev.—Sharon y. Minnock, 
20 S. D. 378, 107 NW 208. 
See Vals 


236. 
Ky.—Kraut v. Dayton, 97 SW 1101, 
Mo.—Leckie vy. Bennett, 
A. 145, 141 SW 706. 
6 Nev. 
377. 
Ss. D—McQueen v. Edgemont Bank, 
Vt.—_Quinn v. Valiquette, 
434, 68 A 515, 14 LRANS 962. 
Wash.—Walker v. Baxter, 6 Wash. 
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the estoppel was misled by the misrepresentations ° 
or conduct of the party against whom the estoppel 
is claimed,®*t and has changed his status or done 
or omitted to do something because of such repre- 
sentation or conduct;** and that unless the estop- 
pel is sustained the party setting it up will sustain 
material injury.® 

If an estoppel by contract is relied on its terms 
should be. set out.%4 

If an estoppel by a writing is invoked the origi- 
nal or a copy thereof should be annexed,® or at 
least enough to show clearly the facts upon which 
the estoppel is to be founded.®® 
ALF an estoppel by deed is invoked the form of 
pleading is to rely on the deed as an estoppel, 
and pray judgment that the party be estopped, or 
not admitted to deny the facts in the deed, without 
demanding judgment, si actio, ete.°7 
to estop one by deed, usually it should be alleged 
and proved that there was a consideration paid the 
grantor therein for the land, and this must be done, 
independent of the recitals contained in the deed 


And in order 


244, 33 NW 426. i 

“It is not sufficient to show that 
the language, acts, or conduct might 
have misled a party to his prejudice; 
but it must affirmatively appear that 
such party was in fact misled or in- 
duced by such acts, conduct, or lan- 
guage to do something that he would 
not ‘otherwise have done except for 
such acts, language, or conduct.’ 
Sutton yv. Consolidated Apex Min. 
Co., 15S) D: 410, 411, 89. NIW> 1020 
{quot McQueen v. Edgemont Bank, 
20 S. D. 378, 381, 107 NW 208]. 

63. Ark.—Hope Lumber Co. v. 
Foster, etc, Hardware Co., 53 Ark. 
LOG Ls) SVs doll. 

Ind.—Baals v. Stewart, 
371, 9 NE 403; Pitcher v. Dove, 99 
Ind. 175; Buck yv. Milford, 90 Ind. 
291; Robbins y. Magee, 76 Ind. 381; 


109 Ind. 


Lash yv. Rendell, 72 Ind. 475; Long 
v. Anderson; 62 Ind. 537. 
Me.—Morton vy. Hodgdon, 32 Me. 


127. 

Mass.—Cambridge Sav. Inst. v. Lit- 
tlefield, 6 Cush. 210. 

Mo.—Gillen v. New York L. Ins. 
Co., 178 Mo. A. 89, 161 SW 667; Mil- 
ler v. Anderson, 19 Mo. A. 71. 

5 Nev.—Sharon v. Minnock, 6 Nev. 

Ui. 

N. H.—Stevens v. Dennett, 51 N. 
H. 324. 

N. Y.—Carpenter y. Stilwell, 11 N. 
Y. 61; Garlinghouse v. Whitwell, 51 
Barb. 208; Dezell v. Odell, 3 Hill 
215, 88 AmD 628; Welland Canal Co. 
MG Hathaway, 8 Wend. 480, 24 AmD 
od. 

Or.—Ashley v. Pick, 53 Or. 410, 100 
P 1103; Haun y. Martin, 48 Or. 304, 
86 P 371. 

Pa.—Wright’s App. 99 Pa. 425; 
Eldred v. Hazlett, 33 Pa. 307. 

Tex.—Anderson v. Walker, 93 Tex. 
119, 53 SW 821 [aff (Civ. A.) 49 SW 
937]; Weinstein v. Jefferson Nat. 
Bank, 69 Tex. 38. 6 SW 171, 5 AmSR 
23; Childress County Land, ete., Co. 
v. Baker, 23 Tex. Civ. A. 451, 56 SW 
756, 

Vt.—Wooley v. Edson, 35 Vt. 214; 
Strong v. Ellsworth, 26 Vt. 366. 

64. Porter v. Armstrong, 134 N. 
C. 447, 46 SH 997. 

65. Ashley v. Foreman, 85 Ind. 55. 

66. Bigelow Hst. (5th ed) p 660 
note. 

67. Davis v. Tyler, 18 Johns: (GN: 
Y.) 490. 

fa] A recital in a bond is a sol- 
emn admission by the obligor of the 
truth of the things recited; and 
hence, when in an action against him 
the bond is pleaded in hee verba, 
the effect is the same as if there was 
a formal plea of estoppel. State v. 
Williams, 77 Mo. 468. 
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of thé oayment of the consideration.®* 

If am estoppel by record is relied on it must be 
alleged that the facts necessary to create an es- 
toppel of this character appear by the record ® and 
that the determination was coram judice.”° 

[§ 262] 6. Waiver of Objection to Defective 
Plea of Estoppel. Where an equitable estoppel in 
pais is not properly pleaded, but on the trial evi- 
dence to sustain it is introduced and the verdict 
is rendered upon the evidence, without objection, an 
objection to the pleading may be deemed waived, 
and the case will be considered as though the estop- 
pel had been properly pleaded.” 

[§ 263] 7. Reply to Pleading Setting Up Es- 
toppel. Jf defendant pleads facts sufficient to con- 
stitute an estoppel plaintiff may, by replication or 
reply, set up matter in avoidance of the estoppel.” 
But under the practice in some jurisdictions no re- 
ply to a defense of this character is necessary, and 
the defense will be taken to be denied by operation 
of law.*? 

[§ 264] 8. Joinder with Other Pleas. A plea 
of estoppel may be joined with a general denial 
when the averments, by way of estoppel, are not 
inconsistent with such denial.” , 

[§ 265] 9. Effect of Pleading Estoppel Unsuc- 
cessfully. Although it has been held that a plea 
of estoppel admits the cause of action, and that 

68. Ford v. Warner, (Tex. ” Civ.) | 563; br P 584. 


A.) 176 SW 885; Haley v. Sabine Val- 


ley Timber, ete., Co., (Tex. Civ. A.) | SW 2. 


ESTOPPEL 


Ky.—Ford v. Mayo, 91 Ky. 88, 15 


[§§ 261-267 


therefore, if the estoppel fails, judgment follows 
against defendant,’> the better view seems to be 
that a party who has been unsuccessful in pleading 
an estoppel is not afterward precluded from con- 
fessing and avoiding, or traversing the allegations 
of his. adversary, as the issue presented by ‘the es- 
toppel is not to determine the truth or validity of 
the particular facts pleaded, but the right and 
power of the party to insist on them as a defense.’6 
[§ 266] B, Issues, Proof, and Variance. To 
sustain an issue of estoppel the evidence must prove 
the very facts upon which the alleged estoppel is 
based. The estoppel pleaded cannot be supported 
by evidence tending to show another and different 
estoppel,’’ or of a different cause of action or de- 
fense."® Before any of the consequences of an es- 
toppel can be claimed the facts constituting it must 
be found or given in evidence.’® It has been said, 
however, that notwithstanding the general rule that 
an estoppel must ordinarily be pleaded, a contract 
by estoppel may perhaps be proved under a general 

allegation that the contract was actually made.®° 
[§ 267] C. Evidence—1. Burden of Proof. 
Under the rule that he has the burden of proof 
who has the affirmative of the issue,’ the burden 
of proof is on the party alleging and relying on an 
estoppel to establish all the facts necessary to 
constitute it,8* by a preponderance of the evi- 
tion thereto, defendant may prove 


either direct notice to plaintiff or 
facts from which knowledge may be 


150 SW 596. Mont.—O’Meara v. McDermott, 40 | inferred. DeLay v. Carney Bros., 
69. Gray v. Pingry, 17 Vt. 419, 44] Mont. 38, 57, 104 P 1049 [cit Cyc]; |100 Iowa 687, 69 NW 1053. 

AmD 345. Butte v. Mikosowitz, 39 Mont. 350, 78. Marks v. Jones, (Tex. Civ. A.) 
70. ‘Whittemore vy. Stephens, 48]102 P 593. 154 SW 618. 

Mich. 578, 12 NW 858; Comyn Dig. Tex.—Marks v. Jones, (Civ. A.) 79. Lackman vy. Wood, 25 Cal. 147 

Estoppel £ 1. 154 SW 618. (to the effect that it is error for the 
71. Davis v. Davis, 26 Cal. 23, 85 Vi.—Boynton v. Hunt, 88 Vt. 187,|] court to assume in the progress of 


AmD 157; Parliman v. Young, 2 
Dak. 175; 4° NW i139, 711; Weinstein 
v. Jefferson Nat. Bank, 69 Tex. 38, 6 
SW 171, 5 AmSR 23; Gray v. Pingry, 
17 Vt. 419, 44 AmD 345. 

[a] Failure to demur to an an- 
swer setting up an estoppel is a 
waiver of an objection that matter 
pleaded is insufficient in law to con- 
stitute an estoppel, and if such an- 
swer is proved to be true, the defense 
is good. Atkinson y. Lindsey, 39 Ind. 
296. 

72. Southern Iron, etc., Co. v. Ac- 
ton, 8 Ala. A. 502, 62 S 402; Branner 
v. Nichols, 61 Kan. 356, 59 P 633. 

[a] A revocation, either express 
or implied, of the matters of con- 
sent set up in a plea of estoppel or 
other matter relied upon to defeat 
the operation of the estoppel would 
be properly pleaded by a replication. 
Southern Iron, ete., Co. v. Acton, 8 
Ala. A. 502, 62 S 402. 

[b] Allegations held sufficient.— 
Branner vy. Nichols, 61 Kai. 356, 59 
P 633. 

' 73. Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639. 
See also Pleading [31 Cyc 241]. 

74. O’Neil v. Chicago, 205 Ill. A. 
508; Blodgett v. McMurtry, 39 Nebr. 
210, 213, 57 NW- 985 (They are not 
inconsistent unless the proof of one 
necessarily disproves the other. ‘We 
have been unable to find any case 
holding that a plea of estoppel in 
pais cannot be joined with one 
amounting to a traverse, where the 
two are not in their natures incon- 


sistent’). See also Pleading [81 
Cyc 148]. ¢ 
75. Whittemore v. Stephens, 48 


Mich, 573, 12 NW 858. 

ae See supra § 258 text and note 
77. Ga.—Parrott v. Dyer, 105 Ga. 

93, 31 SE 417; Alston v. French, 5 

Ga. A. 110, 62 SE 713. 
Kan.—Donnell y. Reese, 6 Kan. A. 


190, 92, A 153° [eit Cye]. 

W. Va.—Barnes vy. Cole, 77 W. Va. 
704, 88 SH 184. 

[a] Rule applied.—(1) An allega- 
tion that'a landlord was estopped 
from setting up his lien because a 
merchant was induced to supply his 
tenant upon the statement of the 
landlord that he would not furnish 
his tenant with any money or sup- 
plies to make the crop during the 
year is not supported by evidence 
that the landlord stated that the 
tenant was not indebted to him in 
any amount, and that, by this state- 
ment, the merchant was induced to 
furnish the tenant. Alston y. French, 
5 Ga. A. 110, 62 SE 713. (2) A plea 


‘that a landlord was estopped to claim 


a fund arising from a sale of a crop 
on a mortgage fi. fa. in priority to 
mortgagees because he had told them 
to go ahead and furnish supplies to 
the tenant for the purpose of making 
the crop for the year, and that he 
would not furnish the tenant any 
supplies or money, did not authorize 
the admission of evidence by mort- 
gagees that the landlord had said 
that the tenant did not owe him any- 
thing, and would not owe him any- 
thing but the rents, if mortgagees 
furnished him the supplies. Alston 
v. Erench, supra. (3) 
in an action to recover land, which 
avers that plaintiff consented to a 
conveyance of the land by the trus- 
tee, and is therefore estopped from 
setting up title in himself as against 
such grantee’s successor in title, is 
not supported by evidence that plain- 
tiff consented to a conveyance of the 
land made by the assignee of such 
grantee. Parrott v. Dyer, 105 Ga. 
937 ol Shale. 

[b] Evidence admissible under 
plea. — Under an allegation that 
plaintiff had full knowledge of a 
certain contract, and was. thereby 
estopped to assert a claim in opposi- 


An answer, ' 


the trial, for the purpose of deciding 
on the admissibility of evidence, that 
an estoppel will be found by the 
jury). 

80. Seevers v. Cleveland Coal Co., 
158 Iowa 574, 593, 138 NW 793, Ann 
Cas1915D 188 (“The question is 
really not one of estoppel, but of the 
character of testimony to prove a 
contract. This may be done by con- 
duct, and facts may be shown, under 
a general allegation of contract, 
from which an implied one, or one 
growing out of conduct, or ‘by rati- 
fication of the acts of another 
arises’’). 

81. See Evidence § 13. 

82. U. S.—Mackey Wall Plaster 
Co. v. U. 8S. Gypsum Co., 244 Fed. 
275; Hanneman vy. Richter, 177 Fed. 
568; Merrill vy. Shea, 30 Fed. 7438; 
Merrill v. ‘Tobin, 30 Fed. 738. 

Ala.—Mobile Towing, etce., Co. v. 
Lakeland First Nat. Bank, 78 S 797; 
Crosthwaite v. Lebus, 146 Ala. 525, 
41 S 853; Morris v. Alston, 92 Ala. 
502, 9 S 315; Wilkinson v. Searcy, 
ce Ala. 243; Steele v. Adams, 21 Ala. 

34. 

Ark.—Sims v. Stovall, 127 Ark. 
186, 191 SW 954; Neal v. Deming, 21 
SW 1066. 

Cal.—Aronson vy. Frankfort Acc., 
etc., Ins. Co:, 9 Call A. 473,599 “Posie 

Colo.—Weghorst v. Clark, 180 P 
742; International Textbook Co. v. 
Pierce, ete., Book Co. 61 Colo. 574, 
LoS ela. 

Ga.—Coursey v. Coursey, 141 Ga. 
65, 80 SE 462; Stonecipher v. Kear, 
131 Ga. 688, 68 SE 215, 127 AmSR 
248; Elliott v. Keith, 192 Ga. 117, 29 
SH “155; Madison Supply, etc., Co. v. 
Richardson, 8 Ga. A. 344, 69 SE 45. 

Tll.—Rutz v. Kehr, 25 NE 957. 

Ind.—Michigan Citizens’ Bank v. 
Opperman, 115 NE 55; Peoria First 
Nat. Bank v. Wabash Farmers’, etc., 
Nat. Bank, 171 Ind. 323, 86 NE 417; 
Lafayette Second Nat. Bank  v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dence,** subject of course to the proper presump- 
tions which may be indulged under the facts of the 
particular case.*+ Where the evidence is evenly bal- 
anced, the burden is not sustained.®* It is necessary 
for a party relying on an estoppel in pais to show 
that the party against whom the estoppel is claimed 
has made an admission or done an act with the in- 
tention of influencing the conduct of another, which 
he had reason to believe as a man of ordinary pru- 
dence would influence his conduct, and which ig in- 
consistent with the evidence he proposes to give or 


Brady, 96 Ind. 498; Allen v. Powell, 
(A.)) 115 NE 96, 99 [cit Cyc]; Wright 
v. Fox, 56 Ind. A. 315, 1038 NE 442, 
445 [eit Cyc]. 

Iowa.—Cooper vy. Order of Railway 
Conductors of America, 156 Iowa 481, 
137 NW 472; lowa Falls Homie Sav. 
Bank v. Otterbach, 135 Iowa 157, 112 
NW 769, 124 AmSR 267; Howell v. 
Goss, 128 Iowa 569, 105 NW 61; Bald- 
win v. Lowe, 22 Iowa 367. 

La.—Hebert v. Champagne, 144 La. 
659, 81 S 217; Young v. Longshore- 
men’s Benevy. Assoc., 8 La. A. (Or- 
leans) 146; Morgan State Bank v. 
Illinois Cent. R. Co., 3 La. A. (Or- 
leans) 474. 

Me.—Stubbs v. Franklin, etc, R. 
Co., 101 Me. 355, 64 A 625; Putnam 
v. Grant, 101 Me. 240, 63 A _ 816; 
Spear vy. Spear, 97 Me. 498, 54 A 
1106. 

Md.—Doub v. Mason, 2 Md. 380. 

Minn.—Stammers v. Larson, 171 
NW 809. 

Mo.—Petring v. Chrisler, 90 Mo. 
649, 3 SW 405; Neelyville Bank v. 
Lee, (A.) 208 SW 143; Locke v. Bow- 
man, 168 Mo. A. 121, 151 SW 468. 

Nebr.—Galt v. Hildreth, 100 Nebr. 
422, 160 NW 870; Parkins v. Mis- 
souri Pac. R. Co., 76 Nebr. 242, 107 
NW 260. 

Nev.—Jos. Schlitz Brewing Co. v. 
Grimmon, 28 Nev. 235, 81 P 438; Gill- 
son v. Price, 18 Nev. 109, 1 P 459. 

N. Y.—Carter v. Beckwith, 128 N. 
Y. 312, 28 NE 582 [aff 11 NYS 170]; 
Wetzlar v. Wood, 143 App. Div. 311, 
128 NYS 501; Peo. v. Voorhies, 114 
App. Div. 351, 99 NYS 918 [aff 187 
N. Y. 539 mem, 80 NE 1118 mem]. 

N. C.—Beaufort County Lumber 
Co. v. Price, 144 N. C. 50, 56 SE 684; 
Plummer v. Baskerville, 36 N. C. 252. 

Oh.—Kroll v. Close, 82 Oh. St. 190, 
192, 92 NE 29, 28 LRANS 571 [cit 
Cyc]; Bell v. Norwood, 28 Oh. Cir. 
Cts 809. 


Okl.—Ada Farmers’ State Bank v. 
Keen, 167 P 207; State Nat. Bank v. 
Scales, 159 P 925; Sapulpa v. Sa- 
pulpa Oil, ete., Co., 22 Okl. 347, 357, 
Sime LOOd feit. Cyc]. 

Pa.—Cambria Iron Co. v. Tomb, 48 
Pa. 387; Hill v. Epley, 31 Pa. 331; 
Dallett v. Ogden, 20 Pa. Dist. 846. 

Philippine.—Fabie v. Manila, 10 
Philippine 64; Trinidad v. Ricafort, 
7 Philippine 449. : 


So) 1@.—_Ratleishy pete, ¢R: Co. tN. 
Jones, 104 S. C. 882, 88 SE 896; 
Bethune v. McDonald, 35 8. C. 88, 14 
SE 674. 


S. D.—Bliss v. Waterbury, 27 S. D. 
429, 434, 181 NW 731 [quot Cyc]. 

Tex. — McLemore v. Bickerstaff, 
(Civ. A.) 179 SW 536; Long v. Shel- 
ton, (Civ. A.) 155 SW 945; Southern 
Pine Lumber Co. v. Arnold, (Civ. A.) 
139 SW 917; Anderson vy. Walker, 
(Civ. A.) 49 SW 937. 

Utah.—In re Evans, 43 Utah 282, 
TS) 122 PAE 

Vt.—Cleveland v. Rand, 90 Vt. 223, 
97 A 989. 

Va.—Berry v. Fishburne, 104 Va. 
459, 51 SE 827. 

Wash.—Blanck v. Pioneer Min. Co., 
93 Wash. 26, 159 P 1077. 

W. Va.—Heavner v. Morgan, 41 W. 
Va. 428, 23 SE 874. 

Wis.—Somers v. Germania Nat. 
Bank, 152 Wis. 210, 138 NW _ 713; 
Sawyer v. Metters, 133 Wis. 350, 113 
NW 682; Delaney y. Canning, 52 Wis. 
266, 8 NW 897. 


ESTOPPEL 


Wyo.—Lellman 15 Wyo. 
149, 87 P 985. 

B. C.—McKenzie vy. Goddard, 17 B. 
Niotee 2 DomLR 354, 20 WestLR 

Newfoundl.—Smith vy. 
Newfoundl. 278. 

[a] Insufficiency of conveyance.— 
One relying on facts which will 
estop another from asserting the 
legal insufficiency of a conveyance 
has the burden of alleging and prov- 
ing them. Southern Pine Lumber 
Co. v. Arnold, (Tex. Civ. A.) 139 SW 
917 [reh den (Civ. A.) 139 SW 1167]. 
_ [b]_ Silence.—The burden of prov- 
ing the necessary elements of an 
estoppel by mere silence, which must 
have operated as a fraud, rests upon 
the party invoking the _ estoppel. 
Blanck v. Pioneer Min. Co., 93 Wash. 
26, 159.P 1077, 

[ec] To prove intention.—Where a 
purchaser from one without title 
relies on an estoppel raised by the 
failure of the owner of the property 
to assert his title when the sale was 
made in his presence, the burden of 
proof lies on the purchaser to show 
that the owner’s silence was willful; 
but this requires no positive proof, 
as it may be inferred by the jury 
whenever the surrounding circum- 
stances are such as to warrant the 
belief that his silence was incom- 
patible with innocence of intention 


v. Mills, 


Grieve, 8 


aoe Steele v. Adams, 21 Ala. 

83. McKinney v. Hindman, 86 Or. 
545 16.9.7 P93: 

84. Rittenhouse’s Est., 1 Pars. 
Eq. Cas. (Pa.) 313; Somers v. Ger- 
mania Nat. Bank, 152 Wis. 210, 138 
NW 713. 

[a] Thus (1) where the parties 


are perfectly aware of what is done 
in a case in which they are directly 
interested, and remain silent, and 
subsequently by their acts acquiesce 
in the determination of the court, 
actual notice will be presumed. Rit- 
tenhouse’s Hst., 1 Pars. Eq. Cas. (Pa.) 
313. (2) Where one would naturally be 
expected to make a claim, if it ex- 
isted, and delay in making the facts 
known would probably work to the 
prejudice of the person liable, and 
the claimant keeps silent, the bur- 
den is on him to show that his con- 
duct was not prejudicial. Somers v. 
Germania Nat. Bank, 152 Wis. 210, 
138 NW 713. 

[b] No presumption of knowledge 
as to the contents of a deed arises 
against an attesting witness, and he 
is not estopped by his attestation 
unless he is proved to have known 
the contents. Plummer y. Basker- 
ville, 836 N. C. 252. 

85. Mackey Wall Plaster Co. v. 
U. S. Gypsum Co., 244 Fred. 275. 

86. Bigelow Est. (1st ed) p 600; 
Mason y. Blair, 33 Ill. 194; Bigelow 
v. Woodward, 15 Gray (Mass.) 560, 
77 AmD 389. 

87. Weghorst v. Clark, (Colo.) 
180 P 742; Smith v. Cross, 125 Tenn. 
159, 140 SW 1060. 

88. Stonecipher v. Kear, 131 Ga. 
688, 63 SE 215, 127 AmSR 248; Elli- 
ott v. Keith, 102 Ga. 117, 29 SH 155; 
Neelyville Bank v. Lee, (Mo. A.) 
208 SW 143. 

89. Bigelow Est. (1st ed) p 600; 
Weghorst v. Clark, (Colo.) 180 P 
742; Neelyville Bank v. Lee, (Mo. 
A.) 208 SW 148; Brown v. Brown, 30 
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the title he proposes to set up;%* that the party 
pleading the estoppel was misled by the representa- 
tions or conduct of defendant;8* and that he acted in 
reliance thereon in good faith and in ignorance of 
the real facts,8° and that in consequence thereof he 
will be prejudiced unless the estoppel is allowed.8%« 

[§ 268] 2. Admissibility. Upon an issue of es- 
toppel any evidence is admissible which tends to 
prove or rebut any of the facts essential to the es- 
tablishment of the estoppel alleged.®® But where the 
evidence offered contravenes the general rules of 


N. Y. 519, 86 AmD 406; Blackburn v. 
Delta County, 48 Tex. Civ. A. 370, 
107 SW 80;. Butler v. Supreme Court 
of Independent Order of Foresters, 
oe Whee 118, 101 P 481, 26 LRANS 

90. U. S— Orvis v. British Ameri- 


can Cotton Co., 242 Fed. 835, 155 
CCA: (423; Friteh.v. U.S} 2386. Hea! 
1338, 144 CCA 343 [rev on other 


grounds 248 U. S. 458, 39 SCt 158, 
63 LL. ed. 359]. 

Ala.—Owensboro Wagon 
Hall, 149 Ala. 210, 43 S 71. 

Ark.—Jones vy. Burks, 110 Ark. 108, 
161 SW 177. 

Cal.—Barnhart v. Falkerth, 93 Cal. 
497, 29 P 50; Mitchell v. Amador 
Canal, etce., Co., 75 Cal. 464, 17 P 246. 

Conn.—Calhoun y. Richardson, 30 
Conn. 210. 

Ga.—Gaskins v. 141 Ga. 
552, 81 SH 882. 

Ind.—Pitcher v. Dove, 99 Ind. 175. 

Ky.—North Jellico Coal Co. v. Hel- 
ton, 174 Ky. 335, 192 SW 32. 

La.—Breaux y. A. Hanson Lumber 
Co., 125 La. 421, 51 S 444; Nichols v. 
McCall, 13 La. Ann. 215. 

Me.—Hatch vy. Kimball, 16 Me. 146. 


Comma 


Green, 


Mich.—Payment y. Church, 38 
Mich. 776. 
Mo.—Neelyville Bank v. Lee, (A.) 


208 SW 143. 

N. H.—Drew v. Kimball, 43 N. H. 
282, 80 AmD 163. 

N. Y.—Jewett v. Miller, 10 N. Y. 
402, 61 AmD 751; Riley v. Continu- 
ous Rail Joint Co., 110 App. Div. 787, 
97 NYS 283 [aff 193 N. Y. 643 mem, 
86 NE 1132 mem]; Mattes v. Frankel, 
65 Hun 203, 20 NYS 145 [aff 157 N. 
Y. 603, 52 NE 585, 68 AmSR 804]. 

Pa.—Fehley v. Barr, 66 Pa. 196; 
Gratz v. Beates, 45 Pa. 495; Beaup- 
land v. McKeen, 28 Pa. 124, 70 AmD 
ee Hostetter v. Hykas, 3 Brewst. 

S. D.—Bliss v. Waterbury, 33 S. D. 
214, 145 NW 435. 

Tex.—Ricketson vy. Best, (Civ. A.) 
134 SW 353; Missouri, etc., R. Co. v. 
Male, 20 Tex: Civ. Ay L065. Siw aie 

Wash.—Maxwell v. Dimond, 83 
Wash. 30, 145 P 77. 

[a] Thus evidence of representa- 
tions made by the grantor prior to 
the deed is admissible to show an 
estoppel. Mattes v. Frankel, 65 Hun 
203, 20 NYS 145 [aff 157 N. Y. 603, 
52 NE 585, 68 AmSR 804]. 

[b] Inconsistent positions in ju- 
dicial proceedings.—It is competent 
for a party to prove by parol what 
the defense was in a former suit, 
and what defendant’s witness said in 
support of the defense then set up, 
in order to estop defendant from 
taking a defense in contradiction of 
his first position. Hostetter v. 
Hykas, 3 Brewst. (Pa.) 162. 

[ec] Permitting or assisting’ in 
sale of land.—(1) Parol evidence is 
admissible to prove that the owner 
of land knowingly stood by and suf- 
fered another to purchase it, and ex- 
pend his money thereon, under an 
erroneous impression that the legal 
title was acquired thereby, without 
making his own title ‘known. Hatch 
v. Kimball, 16 Me. 146. (2) Parol 
evidence is admissible to show the 
acts of the party or his agent which 
would estop him from contesting the 
validity of a sheriff's sale on execu- 
tion. Nichols v. McCall, 13 La. Ann. 
215. (8) One who encourages an- 
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competency or relevancy,®? it is inadmissible.®? 
[§ 269] 3. Weight and Sufficiency. Every fact 


other to buy land, acts as his agent 
after the purchase, adjusts the lines, 
and subsequently assisis in its sale 
and receives a commission on the 
purchase money, is estopped from 
asserting a better title, which he 
afterward bought, as against the 
principal or his purchaser; and the 
receipts of the agent for services 
and commissions as such, and for re- 
payment of money advanced for the 
owner, are competent evidence to 
prove such estoppel. Beaupland Vv. 
McKeen, 28 Pa. 124, 70 AmD 115. (4) 


On a question of estoppel, where it | 


is alleged plaintiff in ejectment con- 
cealed his title and encouraged de- 
fendant to purchase, it may be 


shown that defendant had informa- | 


tion of plaintiff's title from a 
stranger. Fehley v. Barr, 66 Pa. 196. 
{d] Holding out third person as 


owner of chattels.—In an action 
against an officer for levying on 
goods as the property of a third per- 
son, where it was claimed that plain- 
tiff was estopped to deny that the 
goods belonged to the third party, it 
was held competent for plaintiff to 
explain the reason why he had been 


induced to hold out such third per- | 


son as the owner, to whom in fact 
the goods had only been intrusted 
for the purpose of selling them. 


Drew v. Kimball, 43 N. H. 282, 80 
AmD 163. 

91. See Evidence 22 C. J. p i et 
seq. 

92. U. S—Friteh v. U.' S., 236) 


Fed. 133, 144 CCA 343 [aff 234 Fed. 
608, 148 CCA 374, and rev on other 
grounds 248 US. 458; 39 SCt 158, 
63 das) eds 1359]. 

Iowa.—Hannawalt v. Equitable L. 


Assur. Soc., 102 Iowa 667, 72 NW 
284; Barbee v. Hamilton, 67 Iowa 
417, 25 NW 684. > 

Mich—wWessels v. Beeman, 87 


Mich. 481, 49 NW 483; Payment v. 
Church, 38 Mich. 776. 
Minn.—Coursolle vy. Weyerhauser, 
69 Minn. 328, 72 NW 697. 
Miss.—Watis v. Ainsworth, 
Miss. 40, 42 S 672, 119 AmSR 700. 
Mont.—Yellowstone Nat. Bank v. 


89 | 


McCullough, 51 Mont. 590, 154 P 913. | 


Pa.—Kaufmann vy. Friday, 201 Pa. 
178, 50 A 942; Reading Second Nat. 


Bank v. Wentzel, 151 Pa. 142, 24 A | 


1087. 

S. C—Gaston vy. Brandenburg, 
S. C. 348, 20 SE 157. 

Ss. D—Bliss v. Waterbury, 33 S. 
D. 214, 145 NW 435. 

Wis.—Chase v..Woodruff, 138 Wis. 
641, 120 NW 499. 

[al Thus (1) where the doctrine 
of estoppel applies to the case, any 
testimony at variance with its full 
application thereto becomes 
petent. 
S. C. 348, 20 SE 157. 


42 


(2) Statements 


incom- | 
Gaston vy. Brandenburg, 42 | 


of plaintiff in ejectment when he ex- | 


hibited the deed under which he 


claimed are inadmissible to establish | 
in the absence of evi-| 


an estoppel, 
dence that defendant holding under 
a subsequent deed from the same 
grantor had knowledge of the state- 
ments, and acted on them. Chase vy. 
Woodruff, 138 Wis. 641, 120 NW 499. 

93. U. S.—Burgess v. Seligman, 
107- U.S. 20, 2-SCt 10; 27 I. ed! 359; 
The Belle of the Sea v. Johnson, 20 
Wall. 421, 22 L. ed. 362; Branson v. 
Wirth, 17 Wall. 32, 21 1. "ed. 566; Vic- 
tor Talking Mach. 


Graphophone Co., 190 Fed. 1023, 111 


Co. v. American | 


CCA 675 [aff 189 Fed. 359]; Hanne- | 


man v. Richter, 177 Fed. 563. 
Se ee v. Hampton, 37 

Ariz.—Hall vy. Southern Pac. Co., 6 
Ariz. 
evidence was insufficient to charge 
the parties with knowledge of the 
facts). 


Ala. | 


378, 57 P 617 (in which the | 


| 788, 


| 83 


~~ — ae 


ESTOPPEL 


Ark. — Arkansas 
Boles, 
[cit Cye]. 
Cal—McCarthy v. 
Relief Assoc., 81 Cal. 


Petaluma Mut. | 
584,-22_P 933- 


Colo.—Denver First Nat. Bank v.| 


Ahrens, 170 P 193; International 
Textbook Co. y. Pierce, etic, Book 
Co., 61 Colo. 574, 158 P 714; Inter- | 


national Textbook Co. vy. Pratt 
cantile, eitc., Co., 61 Colo. 571, 158 PB 


712; Kirby v. Union Pac. R. Co. 51 | 


Colo. 509, 119 P 1042, AnnCasi31i3B 
461; Patterson v. Hitchcock, 3 Colo. | 
Fone 
Conn.—Townsend Sav. Bank vy. 
Todd, 47 Conn. 190. 
Dak——Dartmouth Sav. Bank v. 
School Dist., 6 Dak. 332, 43 NW 822. 


Fla—Erwin vy. Dekle, 60 Fla. 56, 
53 S 441, 442 [quot Cyc]. 

Ga—wWhatley v. Marshall, 139 Ga. 
148, 76 SE 1025;-Cheeves v. Danielly, 
74 Ga. 712. 

Ida.—Robinson vy. 29 Ida. 
661, 161 P 1024. 

Tll— Posey v. Highway Comrs., 274 
TH. 30, 113 NE 136; Tilletsen v. 
Mitchell, 111 -Til 518; Walker v. 
Carleton, 97 Ill. 582: Mills v. Graves, 
38 Til. 455, 87 AmD 314. 

Ind.—Tinsley vy. Fruits, 20 Ind. A. 
534, 51 NB 111. 

Iowa.—Anfenson wy Banks, i180 
Towa 1066, 163 NW 608, LRAISiSD 


Lemp, 


482 [quot Cye]; McCormick Harvest 


ing Mach. Co. v. Perkins, 135 Iowa | 
64, 110 NW 15; 
Co. v. Davenport Gas Light Co., 43 
Iowa 301; Johnson vy. Owen, 33 Iowa 
512. 


Kan.—Taylor v. Ladd, 53 Kan. 534, 


136 P 987. 


Ky—wWright v. Williams, T7 
1128, 25 KyL 1377; Ball v. Riges, 
43 SW 97, 19 KyL 823; Thomas v-. 
Winchester Bank, 28 SW 774, 31 SW 
732, 17 Kyi“ 194. 

La.—Hickman -v. Fletcher, 125 La. 
51 S 899; Kelmell v. Morere, 4 
La. A. (Orleans) 60: 
Bank vy. Illinois Cent. R. Co., 3 La 
A. (Orleans) 474. 

Me.— Martin vy. Maine Cent. R. Co., 
Me. 100, 21 A 740. 

Mass.—Moors vy. Albro, 129 Mass. 8. 
Mich.—Dull v. Merrill, 69 Mich. 43, 
36 NW 677; Bennett y. Dean, 4i 
Mich. 472, 2 NW 680; 
Bay City Bridge Co., 41 Mich. 453. 2 


NW 639; Rust v. Bennett. 338 Mich. 
521; Michigan Paneling Mach. eic. 
Co. v. Parsell, 38 Mich. 475: Freden- 


burg vy. Lyon Lake M. E. Church, 37 
Mich. 476. 

Minn—wWendlandt vy. Paynesville 
Security State Bank, 170 NW 612. 

Miss.—Roach vy. Brannon, 57 Miss. 
490. 

Mo.—Turner vy. Edmonsiton. 
Mo. 411, 109 SW 33, 124 AmSR 
Northrup v. Colter, 150 Mo. A. 
131 SW 364; St. Louis 
Bank v. German Bank, 3 Mo. A. 362 
[rev on other grounds 71 Mo. 133, 
36 AmR 468. 

Mont.—Cobban Realty Co. v. Chi- 
» R. Co., 52 Mont. 256, 157 


210 
738; 
633 


Nebr—Bullis vy. Drake, 20 Nebr. 
167, 29 NW 292. 

N. J.—Ruckelschaus vy, Ochme. 48 
N. J. Eq. 436, 22 A 184 [ait 49 N. J. 
Ea. 340, 24 A 547]. 

N. 
N. Y. 270, 28 NE 627 
90]; Trenton Banking Co. vy. Duncan. 


S86 N. Y. 221; Mojarrieta v. Saenz, 
80 N. Y. 547, 58 HowPr 505; Cornine 


vy. Troy Iron, eic., Factory, 33 Berh. 
311: Durfee vy. Knowles, 2 NYS 468. 
N. D.— Haugen v. Skjervheim, 13 
N. D. 616, 102 NW 311. 
Okl.— Reniker v. Kansas City, eic. 
R. Co., 55 OKL 759, 155 P 255. 
545, 


Or.—McKinney v. Hindman, 8@ Or.) 


169 P 93, 1 ALR 1476; Qats- 


Nat. Bank v.] 
97 Ark. 43, 49, 133 SW 195 | 


r- | 


Davenport Cent R| 


Sw | 


Morgan State j 


q mold v- 
Maxwell v. | 


International | 


Y.—Thompson yv. Simpson, 128! 
[af 13 NYS 


essential to an estoppel must be elearly and satis- 
factorily proved.** Estoppels camnot be based mpan 


a 35 Or. 670, 167 
rquhart yw. Belloni, 57 Or. 
| 314, 4i4 on 6932; Muldrick v. Brown, 


37 Or. 185, 61 P 423. 
Orme, TZ Pa. 


Pa—kXea2iing wv. 

| R. I—Messier vy. Rainville, 20 HR. 
|r 161, 73 A 373%. 
Ss. C—Stevenson Co. vy. Bethea, 73 

Cc 473, 61 SE $9; Chambers wv. 
 osiaten: 61S C 432, 46 SH 39. 
=. Sr wv. Edgemont Bank, 
| 20 S D. 3738, 107 NW 208. 
Tenn—Scott vy. Johnson, 5 Heisk 
| 614. 
‘ Tex.—Grinnan vy. Dean, 62 Tex. 
| 248. 
Uth—Uteh Siete Bids, eic, 
Assoc. v. Perkins, 173 P 958. 
| Wi—Cleveland v. Rand, 90 Vt. 223, 
87 A 989; Church v. Fsirbroiher, 38 


Va—Berry ¥. Fishburne, 104 Va. 
, 51 SE S27; ;_ Robertson wv. Breckin- 
| Fidge, 98 Va. “569. 37 SE 83; Bolline 
| ¥- Petersburg, 3 Rand. (24 Va) 563. 

Wis. — Lawrence University v. 
Smith, 32 Wis. 587. 

Eng-—Hoare v. Kingsbury Urban 
Dist. Counell, [1912] 2 Ch 452. 
Alta—Alberta Lean, ete, Co, Lid, 
Beveridse, 6 Alte L. 212. 
|. res ot Chew Lumber, cic, 
Co. Ltd. +. Howe Sound Timber Ca, 
Las & C 312 

N. B—Gilberson v. Toronto Consir. 
Co., Lid, 49 N. B. 308. 

[2] Evidemee held sufficient — 
| Verdugo Cation Weiter Co. v. Ver 
| duze, 152 Cal 635, $3 P 1021; Lester 
lw. Ladrigan, 90 Conn. 579, 98 A 124, 
|LRAISIGF 938; Chase's App, 57 
Conn. 236, 18 A $6; Allen v. Po 
{ind A.) 115 NE $6: Des Momes, 
ete, R. Co. v. Lynd, 3 Towa S63. 62 
NW 386; Wells v. Lewis, 4 Metc 
(Ky. > 263: Wendlandt v. Paynesville 
Security State Bank, (Minn) 170 NW 
BES State vw. Consolidated School 
| Dist. No. 1, (Me) 288 SW $38; Tyler 
v. Hal, 106 Mo 313, 17 SW 318: 
| Brown v. Bowen, 30 N. Y. 513, S6 
| AmD 406: Conable v. Smith, 61 Hun 
135 > 15 NYS $24; Tilton v. Nelson, 
27 Barb. CN. Y.) 585: Lewis vy. Baker, 
182 Ps. 510, 29 A’ 70s; ¥. 

Gardner, 142 Pa 442, 31 A 1083; Ar- 
Cormman, 50 Pa. 361. 

ib] Evidence held insufficient.— 
Standard Sanitary Mfs. 
Foti, 135 Fed. 750, 
Waldrop we Vaught. 78 Ark 6063, 94 
SW 53; Verdugo Cafion Water Co. v- 
Verdugo. 152 Cal. 6355, 93 P 1021; 
| Gross se-Becker_ v. Becker, 102 Cal 
226, 36 P 433 Exchange Nat. Bank 
wv. Ross, 17 Cal A. 235,199. P 338: 
Whatley vy. Marshall, “438 Ga. 148, 76 
SE 1025: Posey vw. Highway Comrs. 
274 TL 30, 113 NE 136: Goal Beit 
Electric R. Co. v. Peabody Coal Co. 
=30 Til 164. $2 NE 627, 120 AmSR 
282, 13 LRANS 1144; Stanley v. Mar— 
| he. 206 THE 20. 68 NE 58: Blower 
¥. Elwood, 66 TL 438; Mackey We 
Blomb, 29 I. A. 245: Herrick vy. 
| Moore. (iowa) 169 NW 741: Andrews 
lv. Armasast. (Iowa) 169 NW 190: 
Carey vw. Walker. 172 Iowa 236, i5é 


= 


NW £25: McCormick Harvesting 
| Mach. Co. ¥. Perkins, 135 Iewa 64, 
110 NW 15; Burlinsien Tndependent 


School Dist. v. Merchants Nat. Bank, 
83 Iowa 343, 27 NW 255: Northrop v. 
Andrews. 39 Kan. 567, iS P 510 P Gn 
which the party setting up the estop- 
pel was charged with notice of a 
recorded deed)- North Jellico Coal 
Co. Ww. Helton, 174 Ky. 335, 192 SW 
| 32: Hardaway v. Webb, 17 Ky. 583, 
198 SW 1071; Lowry v. Mayo, 41 


| Minn. 388, 43 NW 78: Turner v. Ed- 


|menston, 210 Mo. 411, 109 SW $3, 
i124 AmSR 1739; Bacon vy. Theiss, 
(Mo.) 208 SW 254: Bradley v. pas 
souri Pac. R. Co. $1 Mo. 493, 4 SW 
‘427; Cobban Realty Co. v. Chicago, 
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mere conjecture;** and facts alleged to constitute 
them will not be taken by inference or intendment,” 
1. Questions for Court 
and Jury. Where there is no dispute about the facts 
and only one inference can be drawn therefrom, it 
is a question of law whether or not the facts proved 
But under all other cir- 
cumstances the question whether an estoppel exists 
is to be determined by the jury under proper in- 
The direction of a ver- 
dict when the evidence is conflicting,” or where it 
rests in parol and is not admitted, or where differ- 


[§ 270] D. Trial % 


constitute an estoppel.” 


structions from the court.®# 


ete., R. Co., 52 Mont, 256, 157 P 173; 
Rihner vy. Jacobs, (Nebr.) 113 NW 
220; Betts v. Sims, 25 Nebr. 166, 41 
WNW 117; Carter y. Carter, 63 N. J. 
Eq. 726, 53 A 160 [aff 65 N. J. Eq. 
766, 55 A 11321; Lyon y. Morgan, 143 
N. Y. 505, 38 NE 960 [aff 64 Hun 
111, 19 NYS 201]; Walrath y. Red- 


field, 18 N. Y. 457; Yon Arnim vy. 
Moore, 82 App. Div. 271, $1 NYS 
1007; Hollins v. Hubbard, 328 App. 


Div. 629, 56 NYS 711 {aff 165 N. Y. 
534, 59 NE 317]; Elmore y. Stephens- 
Russell Co., 88 Or. 509, 171 P 763; 
Oliver v. Synhorst, 58 Or. 582, 109 
P 762, 115 P 594; Schwab v. Edge, 
214 Pa. 602, 64 A 80; Messier y. 
Bainvalle, 130. 8. E--161, 73 A B18; 
McQueen v. Edgemont Bank, 20 §. D. 
378, 107 NW 208; Canadian First 
Nat. Bank v. Jones, (Tex. Ciy. A.) 
209 SW 468; Johnson y. Hall, (Tex. 
Civ. A.) 163 SW 399; Poronto y. Sin- 
nott, 89 Vt. 479, 95 A 647; Berry v. 


Fishburne, 104 Va. 459, 51 SE 827; 
Sate y. Konst, 50 Wis. 260, 7 NW | 


[c] Evidence held sufficient to 
show that no estoppel exzists.— 
Rocky Mountain Fuel Co. y. George 
N. Sparling Coal Co., 26 Colo. A. 260, 
143 P $15; Peoria v. Cent. Nat. Bank, 
NE 296, 12 LRANS 
687; Soden v. Claney, 185 Ill. A. 596; 
Detroit Sav. Bank v. Loveland, 
{Mich.) 130 NW 678; Thompson v. 
Lindsay, 242 Mo. 53, 145 SW 472; 
Hunter y. Wabash R. Co., 149 Mo. A. 
243, 130 SW 103; Stockyards Wat. 
Bank y. Smith, 60 Tex. Civ. A. 592, 
128 SW 454. 

[d] Where the testimony of two 
witnesses was in direct confiic%, it 
cannot be said that the evidence was 
so. clear and certain as to require the 
sustaining of plea of estoppel. San- 


ford vy. Lewis, 167 Ky. 459, 140 SW 
776. 
94. White y. Continental WNat.- 


Bank, 64 N. Y. 316, 21 AmR 612. 

95. Standard Sanitary Mfg. Co. v. 
Arrott, 135 Fed. 750, 68 CCA 28% [aff 
131 Fed. 457]; Arkansas Nat. Bank 
v. Boles, 97 Ark. 42, 132 SW 195; 
Haugen vy. Skjervheim, 12 N. D. 616, 
102 NW 311; Lorentz vy. Lorentz, 14 
Wa Vansos. 

96. Availability of estoppel on ap- 


peal where not urged in court below 


see Appeal and Error $§ 539, 632. 
97. Cal.—Sellers vy. 
Co:,.315Cal., A. 259, 160. P 175. 


Hawaii—Carty v. Jarrett, 21 Ha-|4 


waii 310. 


Ind —Allen y. Powell, (A.) 115 NE} 
6 ‘ 


Me—Holt v. New England Tel. 


ete., Co., 110 Me. 10, 85 A 159; Libby | 


163 


vy. Haley, 91 Me. 331, 29 A 1004. 
Mich.—Harlow ¥, Jaseph, 

Mich. 500, 149 NW 1047. 
Pa.—Pittsburg Constr. Co. v. West 

Side Belt R. Co. 227 Pa. 90, 15 A 


(1029 [aff 219 U. S. 92, 31 SCt 196, 
~55 Li. ed. 107]; Cox y. Rogers, 77 Pa. 


160; Lewis vy. Carstairs, 5 Watts & 
S. 205; Atlantic Refining Co. v.- 
Fisher, 43 Pa. Super. 439; Pittsburg 
Union Trust Co. y. Cain, 29 Pa. 
Super. 189, 196 [quot Cyc]. 


Tex.—Amarillo Nat. Bank vy. San- 
porn, (Civ. A.) 169 SW 1075. 5 
Vt—Rogers vy. Whitney, 91 Vt 79, 


99 A 419. 
[a] A directed verdict is not er- 


Solway Land} 


ESTOPPEL 


[6 271] 2 


relied on. 


roneoug, although there may be suf- 
ficient evidence to take the case to 
the jury on certain issues, if evi- 
dence is so conclusive that ordinary 
minds could not differ as to its ef- 
fect. Walker y. Erwin, 47 Tex. Civ. 
A. 627, 106 SW 164. 

8. U. §.—Brooks-Scanlon 
Cent. FR. 


92. COM*. 
Tlinois Co., 257 Fed. 235; 


Creal vy. Gallup, 221 Fed. 96, 145 CCA} 


284. 

Ala.—Lyon Co. y. Crane, 74 8 266. 

Ark—Jones y. Burks, 110 Ark. 
108, 161 SW 177. 

Cal—Di Nola vy. Allison, 142 Cal 
106, 76 P 976, 101 AmSR 84, 64 LRA 
419; Gunn y. Bates, 6 Cal. 263 (effect 


of standing by and permitting ad-| 


verse party to settle on land). 
Colo.—International Textbook Co. 
y. Pratt Mercantile, ete, Co. G61 
Colo. 571, 158 P 712. 
Conn.—Calhoun vy. Richardson, 30 
Conn. 210 (question as to negligence). 
Ga—Tune v. Beelend, 121 Ga. 522, 
62 SE 976; Walker v. Pope, 101 Ga. 
665, 29 SE 2; Hill v. John FP. King 
| Mfg. Co., 79 Ga. 105, 2 SE 443. 
| Hawaii—Carty v. Jarrett, 21 Ha- 
lwaili 310. 


Ind.— Wright v. Fox, 56 Ind A.| 
$15, 193 NE 442 (reliance on repre- | 


sentation). 

Kan.—Guernsey vy. Fulmer, 66 Kan. 
| 767, 71 P 578. 

Me—Holt v. New England Te, 
etc., Co., 110 Me. 10, 85 A 159. 

Mases.—Boston, ete, FB. Eo: Z 
Reardon, 226 Mass. 246, 115 NE 402; 
Munroe y. Stanley, 226 Mass. 43%, 107 
NE 1012; United Shoe Mach Co, 
| Bresnahan Shoe Mach. Co., 197 Mass. 
|206, 82 NE 412; Snow vy. Hutchins, 
160 Mass. 111, 25 NE 2135. 

Mich—Holmes v. Smith, 149 Mich 
327, 112 NW 912; Ashisan v. Ep- 
steine, 50 Mich. 260, 15 NW 509; 
Litchfield v. Garratt, 19 Mich. 426. 

Mo.—Ere2dley-Metealf Co. vy. Tottie- 
| Campbell Dry Goods Ce, (A.) 130 
| SW 289. 
i 


N. H—Elliott Hospital vw Tur- 
cotte, 105 A 4361; Odlin v. Gove, 41 
N. HL 465, 717 AmD 772; Morrill v- 


Richey, 18 N. H. 295; Russell v. Al- 
|\lard, 138 N. H 222. 

N. Y¥.—Brown vy. Bowen, 20 N. Y. 
519, 86 AmD 406; Pratt v. Ano, 7 
| App. Div. 494, 49 NYS 229; Biakezle 
iv. Sincepaugh, 71 Hun 412, 24 NYS 
: 

: 


a Tv 
947. 

N. C.—Mason v. Williams, 53 N. 
Cubbon, 4 Oh. Dee. 


Oh.—Hicks v. 


(Reprint) 40%, Z ClevLRep 121. 

i Pa—Dealey v. Wingert, 2160 Pa 

169, 59 A 982; Putnam v. Tyler, 117 

Pa. A 43; Wilcox v. Rowley, 

li A 397; Brubaker v. Okeson, 326 Pa. 

519; Lewis v. Carstairs, 5 Watts & 
205 Holsopple, 67 5 


wis 
1S 5 Maeck v- 
| Super. 291; Keown 
| Super. 220. 
i) eee + a ak 
Rivers, 107 S. ©. 204, 92 SE 753; Co- 
|\lumbia, etc, So. v. Laurens 4 
|ton Mills, 22 §. 24, 61 SE 1029, 62 
| SE 1119; Hand v. Savannah, cic., R. 


=z 
v- 


Qo 
i 


l\Co, 17 8. G 219. 
| § D—Dakota Nat. Bank v. Tay- 
lior. 5 S&S. D. 99, 58 NW 297 


Tex.—San Antonio Fifth Nat. Bank 
ly. Iron City Nat. Bank, 92 Tex. 426, 

SW 368 [mod (Civ. A) 47 SW 
+533]; Heimer v. Yates, (Commu. A.) 


—-s -  - =_ 


[10.5] 1253 


ent persons might come to different conclusions from 
the evidence,” is of course erroneous. 


Instructions? Where there is an 


issue of estoppel, the court should instruct the jury 
as to the essential elements of the kind of estoppel 
If an estoppel in pais is pleaded, the 
court must instruct the jury that the representa- 
tions or silence relied on to create the estoppel were 
intended to deceive,’ or were so culpably negligent 
as to amount to fraud; that the party against whom 
the estoppel is claimed had knowledge of the truth 
of the material facts represented or concealed; and 


{210 BW 620; Harwood » Pt Worth 
¥ Bank, (Civ. A.) 205 SW 484; 


NAL 
| Watts v. McCloud, (Civ. A.) 205 SW 
| 341; Lone Star L. Ins. Co. ~ Pieree, 
| (Civ. A.) 200 BW 1194; Frigid Finuid 
|\Co. yy. 8. Weistheimer Co, (Civ. AY) 
1129 BW 334. 
| Wash—Haefele y Brackett, 9% 
| Wash, 625, 164 BF 244, 245 {cit Cyel.- 
WNW. B.—True v. True, 32 NB 492. 
| Ont. — Meicolmson v. Hamilton 
| Provident, ete, Soc, 10 Ont. A. 616. 

[4] WMized gnestion of law a2n4 
| fact—The guestion of the applicatien 
| of an estoppel in any case is 2 mixed 
| guestion of law and fact, and in cases 
of jury trial must be submitted to 
the jury under proper instructions. 
Maxwell v. Bay City Bridge Co, 41 
Mich, 452, 2 NW 629. : 

99. Crumley vw. Laurens Banking 
| Co., 141 Ga. 603, 21 SE 271. 


| 


1. Bradley-Metcalf Co. v. Tootle- 
| Campbell Dry Goods Co, Oo. AY 


1130 SW 339, 


_ 2 Internationgl Textbook Co. vw. 
Pratt Mercantile, ete, Co. 61 Cols. 


571, 158 P 712 
: , Generally 
11594 et seg]. 


see Trial (2% Cre 


4, Ala—McAdamsz wv. Smith, 2 
Ala, A. 414, 62 BS 100¢. 


Ars —Moore v. lis, 122 Ark 62, 
1201 SW 724, 
| Cal—Bashore vy. Parker, 146 Cal 
525, 20 P 7071: Griffeth +. Brown, 76 
Cal. 260, 14 P 212; Maime Bays Tan- 
1 Co. vy. Boston Tunnel Co, 27 Cal 


G2.—Oats v. Jones, 126 Ga 164, Ti 


bell v. Miller, 162 


18 A $31. 


. Waterbury, 22 & D. 


Trammell, 
Milier vw. Winfree, 
See also Trial [23 


On 
. 


1 ee 


i 
oy 


“ 


ae 


1254 [210.J5.] 


that the party claiming the estoppel was in ig- 
norance of such facts or without means of ascertain- 
ing their existence,® that he relied on such represen- 
tations or silence,? and was warranted in so doing,?° 
that he changed his position in reliance thereon,’ 
and that he will sustain injury unless the estoppel’ 
is sustained.12 A general instruction on estoppel 
by silence using the expression, ‘‘when a person 
... Stands by,’’ is correct, the expression ‘‘stand- 
ing by’’ having lost its primary signification of ac- 
tual .presence or participation.12 Where estoppel is 
not pleaded,'* or where there is no evidence of an 
estoppel, the giving of instructions in relation to 
estoppel is prejudicial error. And in any event the 
court should limit the consideration of the jury to 
the particular facts relied on to constitute the es- 


ESTOPPEL—ESTREAT 


[§§ 271-272 


toppel.t® The court need only charge the jury as 
to the facts relied on to create the estoppel, although 
there may be other facts beyond those stated which 
would amount to an estoppel.7 Instructions relat- 
ing to estoppel should be clear and explicit,1® and 
should not invade the province of the jury.1® And 
it is the duty of the court where an issue of estop- 
pel is raised properly to instruct the jury as to the 
burden of proof.?° 

[§ 272] 3. ‘Verdict and Findings. A general 
verdict in favor of the party sought to be estopped 
establishes the fact that he was, not estopped as al- 
leged.2t_ All the essential elements of an estoppel 
must be included in the finding.2? If facts consti- 
tuting ‘an estoppel are not pleaded a finding that 
an estoppel exists is unauthorized.?* 


* ESTOQUE. In Spanish law, a royal emblem 
or insignia denoting power and justice.t 

ESTOVERIA SUNT ARDENDI, ARANDI, CON- 
STRUENDI, ET CLAUDENDI. 

ESTOVERIIS HABENDIS. A writ for a wife 
judicially separated to recover her alimony or esto- 
vers. . 

ESTOVERS.* Bote.® Also sustenance® of the 
goods of the husband ;7 the alimony allowed by the 
common law to the wife in the case of divorce a 


mensa et thoro.§ 
EST P@NA PECUNIARIA, SICUT CORPO- 
RALIS, ET QUALIBET PENA CORPORALIS, 


QUAMVIS MINIMA, MAJOR EST QUALIBET 
PENA PECUNIARIA.® 

EST QUIDDAM PERFECTIUS IN REBUS LI- 
CITIS.*° 

ESTRADOS. In Spanish law, the session hall of 
court.14 

ESTRAYS.” 

ESTREAT. As a noun. In English law, a true 
copy or duplicate of an original writing, especially 
of. amercements or penalties set down in the rolls 
of court, to be levied by the bailiff or other officer 
on every offender;1® an extract from the records of 
the criminal courts to serve as a foundation of pro- 


See also supra|the theory of an estoppel as the|that plaintiff in replevin made no 


wees 


Ill. 100, 27 NE 82. 
126. 


[a] “Wantonly.”— An instruction 
to find an estoppel if plaintiff “know- 
ingly and wantonly suffered and per- 
mitted’ certain facts to be held out 
is not misleading, although thé word 

“wantonly” alone would require too 
great a degree of culpability. Har- 
ward v. Davenport, 105 Iowa 592, 75 
NW 487. 

8. Richards v. Buffalo, etc., R. Co., 
137 Pa. 524, 19 A 931, 21 AmSR 892. 
See also supra § 131. 

9. McAdams v. Smith, 8 Ala. A. 
515, 62 S 1000; Halloran v. Halloran, 
137 Ill. 100, 27 NE 82. See also supra 

130% 
F 10. Dinet v. Hilert, 13 Ill. A. 99. 
See also supra § 131. 

11. Halloran vy. Halloran, 137 Ill. 
100, 27 NE 82. See also supra 

134, 

; 12. Halloran y. Halloran, 137 Ill. 
100, 27 NE 82; Jamison v. Miller, 64 
Iowa 402, 20 NW 491. See also supra 
§ 136. 

13. Piqua State Bank vy. Brannum, 
LOSukane 25, U7i3s.P A. 

14. Ala.—Wells v. Parker, 75 S 
914, 

Ky.—Fort v. Wiser, 179 Ky. 706, 
201 SW 7. 

Okl.—Bunker v. Harding, 174 P 
749; Indiana Harbor Belt R. Co. v. 
Britton, 56 Okl. 750, 156 P 894. 

Tex.—Murphy v. Lewis, (Civ. A.) 
198 SW 1059; Cleburne St. R. Co. v. 
Barber, (Civ. A.) 180 SW 1176; Dal- 
las Y. M. C. A. v. Schow, (Civ. A.) 
161 SW 931. 

Wis.—Borkenhagen y. Paschen, 72 
Wis. 272, 39 NW 774. See also Trial 
[88 Cye 1614 et seq]. 

15. Higinbotham v, Pauch, 232 Pa. 
620, 81 A “718: Bliss v. Waterbury, 33 
Sh iby 214, 145 NW 435; Grosman Co. 
Vv. De Witt, (Tex, Civ. A.) 198 SW 332; 
Borkenhagen v. Paschen, 72 Wis. 272. 
39 NW 1774. See also Trial [38 Cyc 
1617 et seq]. 

[a] Where the evidence raises the 
issue of novation it is reversible er- 
ror to submit the case to the jury on 


proof necessary to sustain these two 
issues is radically different. Gros- 
man Co. v. De Witt, (Tex. Civ. A.) 
198 SW 332. 

16. Bender v. Brooks, 61 Tex. Civ. 
A. 464, 130 SW 653. See also Trial 
[38 Cye 1617 et seq]. 

17. Berg v. McLafferty, 9 Pa. Cas. 
135, 12 A 460. 

18. Cox v. Matthews, 17 Ind. 367 
(holding, however, that where the 
evident meaning of an instruction is 
correct, and it cannot be understood 
otherwise, it is sufficient). See also 
Trial [388 Cyc 1598 et seq]. 

19. Draffin y. Charleston, etc., R. 
Co,, 84 S. C. 464, 13 SE 427. See also 
Trial [388 Cye 1641 et seq]. 

{a] Instruction not in violation of 
rule.—In an action on contract for 
furnishing ties, the court charged 
that the defendant had set up admis- 
sions of plaintiff that a very large 
amount of ties had been paid for, 
which was a question for the jury to 
determine. He then charged that 
such admissions must be received 
and weighed with great care, and 
would not estop plaintiff, ‘Sunless the 
defendant had done something or had 
in some way acted upon them.” It 
was held not erroneous, as invading 
the province of the jury, nor as in- 
applicable to the case. Draffin v. 
Charleston, etc., ,R. Co,, 34 S.,C. 464, 
13 SE 427. 

20. Morgan v. Hoadley, 156 Ind. 
320, 59 NE 935. 

Burden of proof see supra § 267. 

21. Concord Coal Co. v. Ferrin, 71 
N. H, 331, 51 A 283, 98 AmSR 496. 

BS LIC LL Se Oe Ace lege 
106 P 725 (in an action by the pur- 
chaser specifically to enforce a con- 
tract to convey land, a general state- 
ment by the court that defendant is 
estopped to deny the execution of the 
contract is only a conclusion of law, 
and insufficient as a finding of an 
estoppel, since the facts constituting 
the estoppel should have been found); 
Lester v. Ladrigan, 90 Conn. 570, 98 
A 124, LRA1916F 939 (mere finding 


claim of ownership at time of prior 
attachment, without showing that 
the sheriff was induced to attach by 
any act or omission of plaintiff, is 
insufficient to estop him from claim- 
ing as against the attachment credi- 
tor, Since it does not show that he 
was present so that he could object). 

23. Fritz v. Mills, 12 Cal. A, 113, 
106 P7256. 

1. Escriche Diccionario, 

2. A maxim meaning ‘“Hstovers 
are for burning, ploughing, building, 
and inclosing.” Bouvier L. D. [cit 
Heydon’s Case, 13 Coke 67, 68, 77 
Reprint 1476]. 

3. Black L. D. 

4. See Common Lands § 13; and 
generally Bote 9 C. J. p 142; Hs- 
tates § 77; Landlcrd and Tenant [24 
Cye 85]. 

5. Heydon’s Case, 13 Coke 67, 68, 
77 Reprint 1476. 

6. Lucas v. Knox, 3 ‘Ont. 453, 458. 

7. Lucas v. Knox, 3 Ont. 453, 458. 

8. 1 Blackstone Comm. p 441. See 
generally Divorce § 494 et seq. 

9. Literally “There is a money 
penalty, just as a bodily punishment, 
and any corporeal punishment, how- 
ever small, is greater than a pecu- 
niary penalty.” Adams Gloss. 

10. A maxim meaning ‘There is 
something more perfect in things al- 
lowed.” Black L. D 

11. Escriche Diccionario. 

[a] Citar para estrados.—To sum- 
mon. Escriche Diccionario. ~ 

[b] Hacer estrados.—To give au- 
dience or hearing to litigants. Hs- 
criche Diccionario. 

12. See Animals §§ 268-313. 

13. Webster D. [quot Reg. v. 
Creelman, 25 N. S. 404, 418]. 

[a] As superseded by, statute.— 
The act of April 2, 1832, allowing 
district courts to take certain pro- 
ceedings with,regard to bail bonds 
and recognizances, operates similar- 
ly to what is known under the com- 
mon law as estreat. Louisiana S. P. 


C. C. v. Cage, 45 La. Ann. 1394, cee 


S 422. 


By WILLIAM MorTIMER CrowTHER (Estoque—Hviction inclusive except 


the Spanish words and phrases), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ESTREAT—ET CATERA OR ET CETERA 


ceedings against accused and his bail or surety, to 
amerce them;!* an extract or copy from the ree- 
ord.’® Also a forfeited recognizance taken out from 
among the other records for the purpose of being 
sent up to the exchequer, that the parties might be 
sued thereon, was said to be estreated.1° 

Asa verb. To take out a forfeited recognizance 
from the, records of a court, and return it to the 
court of exchequer, to be prosecuted ;!7 to draw out, 


to extract.18 


Estreated. Taken from out the other records and 


sent up to the exchequer for suit thereon.!® 
ESTREPEMENT. An ancient common-law proc- 


ess to prevent waste.?° 
ESTRICTO. 


ESTUARY.?*? 


EST UN, MAXIME EN NOSTRE LEY ‘‘PA- 


ROLS POUT PLE.’’ 22 
ESTUPRO. 
ET. Literally ‘And.’? 25 


ET ADJOURNATUR. Literally ‘‘And it is ad- 


journed.’’ 2° 


14. State v. Dunbar, 10 La. 99, 
102. 
15. Burrill L. D. [cit Fitzherbert 


Nat. Brev. p 75]. 
16. Black L. D. [cit 4 Blackstone 


Comm. p 253]. 

17.) Black i.) 1D. 

18.. Webster D. [quot) Reg. v. 
Creelman, 25 N. S. 404, 418]. See 


also Recognizances [84 Cyc 555 note 


90]. 

19. State v. Johnson, 132 La. 11, 
14,60 S 702. 

20. Century D. See generally 


Hjectment § 109; Waste [40 Cyc 519]. 

21. WHscriche Diccionario. 

22. See Waters [40 Cyc 553]. 

23. It is a maxim in our law 
“Words make the _ plea.” Adams 
Gloss. [cit Abbott’s Case, 2 How. St. 
Tr. 1160, 1178; Tippet v. Eyres, 5 
Mod. 457, 458, 87 Reprint 762]. 

24. Spain.—Pen. Code art 443. 

Philippine.—Pen. Code art 443; U. 
S. v. De Dios, 8 Philippine 279, 282. 

See Abduction 1 C. J. p 281; Adul- 
tery 2C. J. p 10; Rape [33 Cyc 1412]; 
Seduction [85 Cye 1289]. 

25. Black L. D. (“the introductory 
word of several Latin and law 
French phrases formerly in common 
use’). 

26. .Black L. D. 
natur 1C. J. p 1234. 

27. Lyman v. Milton, 44 Cal. 630, 
633; Gifford v. Plummer, 73 Fla. 
1065, 75 S 536; Saddler v. Smith, 54 
Fla. 671, 673, 45 S 718, 14 AnnCas 
570; Lowe v. De Laney, 54 Fla. 480, 
44 § 710, 711; Orr v. Webb, 112 Ga. 
806, 808, 38 SE 98; Mutual Bldg., 
etc., Co. v. Dickinson, 112 Ga. 469, 
470, 37 SE 713; Swift v. Thomas, 101 
Ga. 89, 92, 28 SE 618; Beall v. Fox, 
4 Ga. 403, 404; Gordon v. Anderson, 
88 Iowa 224, 49 NW 86, 87, 32 
AmSR 302, 12 LRA 483; Conery v. 
Webb, 12 La. Ann. 282, 283; Bacchus 
v. Moreau, 4 La. Ann. 313, .- 314; 
Berg v. Van Nest, 97 Minn. 187, 106 
NW 255, 256; Pierce v. Reed, 3 Nebr. 
(Unoff.) 874, 93 NW 154, 155; Brab- 
ham vy. Custer County, 3 Nebr. 
CUnott.) “801, "92 Nw" 989, | 990; 
Meanor v. Goldsmith, 216 Pa. 489, 
65 A 1084, 1087, 10 LRANS 342; 
Breidenthal v. McKenna, 14 Pa. 160, 
161; Garrigan v. Huntimer, 21 8S. D. 
269, 271, 111 NW 563; Renkert v. 
Elliott,;11 Lea (Tenn.) 235, 242. 

In re Schouler, 134 Mass. 426, 
Wagner v. Brady, 130 Tenn. 
556, 171 she en se : 

29. Webster . [quo arvin v. 
State, 13 Lea (Tenn.) 162, 168]; 
Hanford Mercantile Store v. Sowl- 
veere, 11 Cal. A. 261, 263, 104 P 708; 
High Ct. I. O. F. v. Schweitzer, 70 
Tll. A. 139, 143; State v. Arnold, 140 


See also Adjor- 


In Spanish law, that which is en- 
tirely clear and fixed, requiring no interpretation.”! 


In Spanish law, seduction.?4 


known to mean 


ETC, or &C. 


Ind. 628, 630, 88 
Rose Hill Sugar 


NE 820; Bagley v. 
Co., 111 a. 249, 
272,35 S 539; In re Schouler, 134 
Mass. 426, 427; Lathers v. Keogh, 
39 SE ne GN wie) M576) O79 cl tisWor= 
cester D.]; Gray v: New Jersey 
Cent tRieiCo.. i ebuns (CN. Ye )nl 02 NTs 
Whitaker v. Old Dominion Guano 
Co.,91238 N.C. 868, 370,31 SH 629; 
Wagner v. Brady, 130 Tenn. 554, 
556, 171 SW 1179. See generally Et 
Cetera or Et Cetera post this page. 

30. Garvin v. State, 13) 4 Biea 
(Tenn.) 162, 169 [quot Wagner v. 
Brady, 130 Tenn. 554, 556, 171 SW 
1179]. See also Abbreviations 1 C. 
J. p 279 note 25 [a]; and 2 C. J. p 
1338 note 59 [b]. 

31. See Htc. or &c. ante this page. 

32. Hanford Mercantile Store v. 
Sowlveere, 11 Cal. A. 261, 263, 104 
P 708. 

[a] Construction for the court 
not for+«the jury. Gray v. New Jer- 
seyCent. (Ri°Co!, doEtun. CGN. Y.) 70: 

33. Bouvier L. D. [quot State v. 
Arnold, 140 Ind. 628, 630, 388 NE 
820]; Century D. [quot Bagley v. 
Rose Hill Sugar Co., 111 La. 249, 
272, 35 S 539]; Webster D. [quot 
Garvin v. State, 18 Lea (Tenn.) 162, 
168]; Hanford Mercantile Store v. 
Sowlveere, 11 Cal. A. 261, 2638, 104 
P 708; State v. Wallichs, 12 Nebr. 
407, 408, 11 NW 860; Doty v. Ameri- 
ean Tel., etc., Co., 123 Tenn. 329, 130 
Sw’ 1053, 1055,;, AnnCas1912¢ \ 167. 
See also Et al ante this page. 
Bouvier L. D. [quot State v. 

140 Ind. 628, 630, 38 NE 
Soule v. Northern Constr. 
CorsissnCal ALS 0A SO Zia GomEEy 2b; 
Hanford Mercantile Store v. Sowl- 
veere, 11 Cal. A. 261, 263, 104 P 708; 
Gray v. New Jersey Cent. R. Co., 11 
ELUM GN joie) 90, eos aheLtr bale leys Ww: 
Rose Hill Sugar Co., 111 La. 249, 
273, 85 S 539; Whitaker v. Old Do- 
minion Guano Co., 123 N. C. 368, 370, 
31 SE 629]; Doty v. American Tel., 


ete. §Co,,al23' YRenn& 329,130 (Siw 
1053, 1055,- AnnCas1912C 167; Gar- 
vin v. State, 13 Lea (Tenn.) 162, 


168; Becker v. Hopper, 22 Wyo. 237, 
138 P 179, 181, AnnCas1916D 1041. 
85. Century D. [quot Bagley v. 
Rose Hill Sugar Co., 111 La. 249, 
272, 85 S 539]; Cole D. [quot Agate 
v. Lowenbein, 4 Daly (N. Y.) 62, 
68]; Webster .D. [quot Garvin Vv. 
State, 13 Lea (Tenn.) 162, 168]; 
Worcester D. [quot Lathers v. Keogh, 
89 Hun (N. Y.) 576, 579]; State v. 
Arnold, 140 Ind. 628, 630, 38 NE 820; 
Woulsville! ete.) Ri, Covw. Berry, 96 
Ky. 604, 610, 29 Sw 449, 16 Kyl 
722; State v. Wallichs, 12 Nebr. 407, 
408, 11 NW 860; Lodwick Lumber 
Co. v. Taylor, 39 Tex. Civ. A. 302, 
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ET AL. In common and every day use in writs, 
pleadings, style of cases and entries on the minutes 
and dockets of the court, a Latin abbreviation 
‘and another’’ or ‘‘and others’’ as 
the case may be.?? 


The terms are used interchangea- 


bly,?8 being equivalent to ‘‘et cetera,’’2® and are 
thoroughly incorporated into our language, defined 
by our lexicographers, and in almost common use as 
perfect English words.®° 

ET CATERA or ET CETERA. The term, of 
which the abbreviated forms are ete. and &C.,3! in 
itself implies no limitation, and its use is so varied 
that it is questionable whether it can be said to 
have any definite use or uniform interpretation.®? 
However, in its literal and extended meanings, it 
has been defined as: 
things ;°* and so forth;®* and so on;*° and the rest.3* 

Ejusdem generis; noscitur a sociis. 
are generally used when a number of individuals of 
a class have been specified to indicate that more 
of the same sort might have been mentioned, but 
for shortness are omitted.*8 


And others;** and other 


The words 


Thus they have been 


87 SW 358, 360. 

[a] “Andso forth” synonymous.— 
In a demise of the whole of one 
building and the three upper floors 
of the adjoining building, with the 
privilege of using the stairway of the 
latter building ‘for the purpose of 
carrying in or out ashes, coal, and so 
forth,’ there being free access to 
and from the three floors of the lat- 
ter building through the first build- 
ing, it was held that the use of the 
phrase ‘and so forth,’ which means 
the same as et cetera, gave the 
lessee no right to use the stairway 
of the latter building as the prin- 
cipal entrance to the floors above. 
ae v. Lowenbein, 4 Daly (N. Y.) 

36. Century D. [quot Bagley v. 
Rose Hill Sugar Co., 111 La. 249, 272, 
35 S 539]; Webster D. [quot Soule 
ve Northern, Constr: 'Co:,138' "Gal TAs 
300, 302, 165 P 21; Wagner v. Brady, 
130) Tenn. °554,—556." "17a SW Lva9g 
Worcester OD. [quot Lathers wv 
Keogh, 39 Hun (N. Y.) 576, 579]. 

387. Webster D. [quot Soule v. 
Northern Constr. Co., 33 Cal. A. 300, 
302, 165 P 21]; Wagner v. Brady, 130 
Tenn. 554, 556, 171 SW 1179]; Wor- 
cester D. [quot Lathers v. Keogh, 39 
BMunec(Ni CY DA 576, V5 79s) Ganvingey. 
State, 13 Lea (Tenn.) 162, 168. 

38. Century D. [quot Bagley v. 
Rose Hill Sugar Co., 111 La. 249, 
22,2 SOU Sa ogle 

[a] Applying the familiar maxim, 
Noscitur a sociis, the term imports 
other purposes of a like character to 
those which have been named. High 
Ct. I. O. F. v. Schweitzer, 70 Ill. A. 
139, 143. [cit In re Schouler, 134 
Mass. 426, 427; Hayes v. Wilson, 105 
Mass. 21; Gray v. New Jersey Cent. 
RieCo. a tetany (“CNY yale 

[b] Advertising sale under mort- 
gage.—Where a contract made by 
the grantor with the trustee, on post- 
poning the sale of the property af- 
ter advertising, provided that the 


grantor should make certain pay- 
ments and pay ‘the costs and 
charges of advertising, etc., of the 


mortgage,’ the word “ete.” does not 
mean “commissions provided for in 
the deed of trust, but refers only to 
expenses and moneys necessarily ex- 
pended in the legitimate discharge of 
fiduciary duties. Whitaker v. Old 
Dominion Guano Co., 123 N. C. 368, 
31 SE 629. 
[cl] Applied to 

lease providing that 
ments placed 


fixtures.—In a 

“all improve- 
in said buildings by 
the lessees, viz., elevators, boilers, 
heating apparatus, ete. shall be 
deemed fixtures not to be removed,” 
“ete.” does not enlarge the scope of 
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construed as referring to others of the like kind,°° 
to artigles directly connected 
to other things like the pre- 
ceding *? or only those things ejusdem generis;** to 
other things of like character ** or of the same char- 


or of the same kind;*° 
with those specified ;*4 


acter ;*° to other like purposes *® or other purposes 


the clause further than clearly to 
indicate that it was the intention of 
the parties’ to include within its 
terms articles directly connected 
with those specified. Loeser v. Lieb- 
mann, 14 NYS 569, 570. 

[ad] As employed in wills.—Whit- 
aker v. Old Dominion Guano Co., 123 
N. C. 368, 370, 31 SE 629; Barnaby 


Ve assellog is sd plo FG S63. woos 
Dean vie (Gipson, i. wk. 3S yHgh TLS: 
Gover v. Davis, 29 Beav. 222, 225, 


54 Reprint 612; Newman y. Newman, 
26 Beav. 220, 221, 53 Reprint 881; 
Chapman v. Chapman, 4 Ch. D. 800. 

[e] Good will—On the sale of 
“sood will, &c.,” the &c. was held 
to carry the belongings of the good 
will, such, for example, as trade- 
marks. Cooper v. Hood, 26 Beav. 
293, 53 Reprint 911. 

{f] “Reinforcing material.’”—The 
expression “etc.” as used in a con- 
tract requiring a contractor to fur- 
nish and set in place all the rein- 
forcing bars, tying wire, ‘“‘etc.,” ac- 
cording to the plans and specifica- 
tions for the -building, “certainly 
must have been used for some pur- 
pose; and we think it means ‘other 
reinforcing material.’ ” Soule v. 
Northern Constr. Co., 33 Cal. A. 300, 
302, 165 P 21. 

[g] Sale of boat.—In an action 
to recover damages for the breach 
of a contract by which B and C 
agreed to purchase a steamboat from 
A, provided, upon trial, they were 
“satisfied with the soundness of her 
machinery, boilers, etc.,’ it was held 
that the term “etc.” meant “other 
material parts of the boat,’ and that 
“the defendants had a right to re- 
fuse to be satisfied, if the boat was 
unsound in any material and sub- 
stantial portion of her hull or ma- 
chinery.” Gray v. New Jersey Cent. 
Rove orn. tt Elam: (ON PY.) OF ab: 

In statutes.—‘“‘The abbrevia- 
‘ete? in that part of the title 
reading ‘limitations of suits for re- 
instatements, etc.,’ is significant, and 
under a familiar rule of statutory 
construction must refer generally to 
things the same in. kind as those 
particularly specified.’ O’Connor v. 
New York City, 178 App. Div. 550, 
555, 165 NYS (625. . ‘But, see State 
v. Arnold, 140 Ind. 628, 630, 38 NE 
820 (where the term was construed 
to have no meaning as a part of 
the title of an act, at least so as 
to render the act void on the ground 
that it embraces more than one sub- 
ject). 

{iJ Telephone service.—In a stat- 
ute authorizing incorporation “for 
the purpose of manufacturing elec- 
tricity for telephoning purposes, 
ete.” the legislative intent was not 
“to confine the powers of telephone 
companies to the manufacture of 
electricity, but to confer on such 
companies the power to do other 
things, of like character, incidental 
to the business. It empowered 
them, not only to manufacure elec- 
tricity for telephoning purposes, but 
to do other things for telephoning 
purposes.” Doty v. Americart Tel., 
etc., Co., 123 Tenn. 329, 130 SW 1053, 
1055, AnnCas1912C 167. 

89. Johnson D. [quot Agate v. 
Lowenbhein, 4 Daly (N. Y.) 62, 68]; 
Webster D. [quot Soule v. Northern 
Constr: (Cos! 83) Cale Az 3009 3025165 
P 21); Gathers v.. Keogh, 39 Hun 
CNSPYS D165 5 Os 

fa] The expression will not be 
extended beyond the class of articles 
in special connection with which it 


is used. Bagley v. Rose Hill Sugar 
Co:;, 111) La. 249, 252, 274, 35° S539. 

40. Webster D. [quot Wagner v. 
Brady, 130 Tenn. 554, 171 SW 1179]. 


41. Loeser vy. Liebmann, 14 NYS 
569, 5.70: 
42. Newman vy. Newman, 26 Beav. 


220, 221, 53 Reprint 881. 

43. Whitaker v. Old Dominion 
Guano Co., 123 N. C. 368, 370, 3f SH 
629; Tefft v. Tillinghast, 7 R. I. 434, 
437) “Barnabyrw. Tassell, LiaiRe at 
Eq. 363, 369; Newman vy. Newman, 26 
Beav. 220, 53 Reprint 881; Hertford 
v. Lowther, 7 Beav. 1, 9, 29 EngCh 1, 
49 Reprint 962. 

[a] Unrelated matters.—(1) The 
term as used in a railroad rule pro- 
viding that, when trackmen were 
making repairs in the nature of ob- 
structions, such as laying new steel, 
making a heavy raise in the track, 
“ete.,’ a flagman should be sent in 
each direction and a torpedo placed 
on the rail, meant other repairs 
which should constitute obstructions 
similar in character to those speci- 
fied and did not make the rule ap- 
plicable to a hand car, being pro- 
pelled by trackmen to their place of 
employment. Louisville, ete., R. Co. 
v. Sewell, 142 Ky. 171, 184 SW 162, 
164. (2) A set of scales and a 
quantity of rock salt is not covered 
by a pledge of “iron, junk, hides, 
ete.,” the “ete.” being held to refer 
only to property of the same gen- 
eral character as “iron, junk, and 
hides.’””’ Morganstein v. Chatsworth 
Commercial Nat. Bank, 125 111. A. 397, 
399. (28) A subscription to stock of 
a corporation to be formed for the 
purposes ‘of acquiring and carrying 
on a general produce and merchan- 
dising business, ete.,’ did not bind 
subscribers to take stock in a cor- 
poration formed, not only for such 
purposes, but also for dealing in 
real estate, bonds, mortgages, etc., 
the abbreviation “etc.,”’ not covering 
such other purposes under the rule 
of ejusdem generis, and, conceding 
that by the abbreviation it was in- 
tended that other and independent 
lines of business might be carried 
on by the cotporation, there being 
no evidence as to what lines of busi- 
ness were intended to be so included. 
Hanford Mercantile Store v. Sowl- 
veere, 11 Cal. A. 261, 104 P 708; 709: 

{b]. Lien for labor.—In a statute 
providing that, when any real estate 
is to be sold under a lien for labor, 
such as ditching, building levees, 
etc., the justice of the peace should 
file a copy of the judgment rendered 
in a county clerk’s office, and the 
county clerk should place it in his 
judgment docket and cause the clerk 
to sell such real estate, ‘‘etc.” should 
not be construed to mean and _ in- 
elude railroads. Dano y. Mississippi, 
ete, R. Co., 27 Ark: 564, 568. 

[c] Sheriff’s fees.—It has been 
held that an appropriation for ob- 
jects deseribed thus: “Fugitives from 
justice, rewards for escaped convicts, 
sheriffs’ fees for conveying convicts 
to. penitentiary, etc.,” could not be 
drawn against in payment of sher- 
iffs’ fees for conveying juvenile of- 
fenders to the state reform school. 
The court said: “It is not really in- 
sisted by counsel for the relator that 
the service performed by him related 
either to ‘fugitives from justice,’ to 
‘escaped convicts,’ or to the ‘convey- 
ing of convicts to the penitentiary.’ 
It is very clear that it belongs to 
neither of these. But, it is said, 
that, in character, it is like unto the 
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of a like character to those which have been named.4? 

Context, custom, intent. 
of the parties,*® the context,°° and the manner and 
place in which the abbreviation is used may govern 
its meaning,°>+ but where it can have but one certain 


Custom,*® the intention 


d 


latter, and therefore is fairly cov- 
ered by the abbreviation ‘etc.’ which 
follows it, and by which the legis- 
lature must have intended any and 
all other objects similar to those 
specially mentioned. That such may 
have been, and probably was, the de- 
sign of the legislature, we admit, but 
that ‘etc.’ designates any object, or 
number of objects, in particular, we 
deny. It is equivalent to saying 
‘and others,’ or ‘and so forth,’ which 
cannot properly be said to be a 
specific’ designation of anything.” 
State v. Wallichs, 12 Nebr. 407, 408, 


11 NW 860. 

44. Naylor v. McColloch, 54 Or. 
305, 309, 103 P68. 

45. Bardstown, etc., R. Co. v. Met- 
calfe, 4 Metc.. (Ky.) 199, 210, 81 
AmD 54. To same effect Bagley v. 


Rose Hill Sugar Co., 111 La. 249, 
274, 35 S 539; Hays v. Wilson, 105 
Mass. 21, 22 [cit Whitaker v. Old 
Dominion Guano Co., 123 N. C. 368, 
370, 31 SE 629]; Tefft v. Tillinghast, 
7 R. I. 4384, 436 [cit Hotham v. Sut- 
ton, 15 Ves. Jr. 319, 33 Reprint 774]; 
Cooper v. Hood, 26 Beav. 293, 53 Re- 
print 911 [cit Bagley v. Rose Hill 
Sugar Co., supra]. 

46.. Stansbury,” Vv. Hirst) Mower. 
Churchs 79 On 155) 1725154 eres 
TEE he In re Schouler, 134 Mass. 426, 

[a] Thus, where a foreign cor- 
poration stated that its corporate 
purposes were to purchase, lease, 
build, construct, alter, maintain and 
operate, rent and sell sawmills, 
gristmills, ‘furniture factories, ete.,” 
it was held that the addition of the 
word “ete.” embraced only other 
purposes of like character to those 
specifically named, and did not in- 
clude the right to purchase and sell 
real estate. State v. Three States 
Lumber Co., 274 Mo. 361, 202 SW 1083. 

[b] Managing a restaurant.—The 
phrase imports other purposes of a 
like character to those which have 
been named; and where an applicant 
for life insurance stated that his 
business was that he ‘managed a 
restaurant, .etc.,’, and» he | ini.facé 
managed a saloon and _e restaur- 
ant, and attended bar twelve 
hours each day, the statement was 
not untruthful, since keeping a res- 
taurant is so commonly associated 
with the sale of liquors that the 
statement would convey the -idea 
that he sold liquors. High Court I. 
O. F. v. Schweitzer, 70 Ill. A. 139, 148. 

48. Parker v. Taswell, 2 De G. 
& J. 559, 571, 59 EngCh 440, 44 Re- 
print 1106, 8 ERC 642; Price v. 
Grifith, 1 De G M. &. G. 80, 82, 50 
EngCh 68, 42 Reprint 482. 


49. Loeser v. Liebmann, 14 NYS 
569, 570. 
50. Whitaker v. Old Dominion 


Guano Co., 123 N. C. 368, 370, 31 SH 
629. To same effect Schuler v. Dut- 
ton, 75 Iowa 155, 157, 39 NW 2389 
[cit Bagley v. Rose Hill Sugar. Co., 
TLiy dua, 2495. 273.35 S5390. 

[a] A Yrecognizance “for the de- 
fendant’s appearance, ete., at my of- 
fice,’ means defendant’s appearance 
and not departing without leave, for 
there is nothing else to which the 
“ete.” can reasonably be applied. To 
understand it so is not to attribute 
to it more virtue than has been done 
in many other cases. Lord Coke’s 
authority may be vouched in supvort 
of the meaning ascribed to it. Com. 
vs “Ross, 6; Serge. & R. .(Pa.)s 427.) 4285 

51. Bagley v. Rose Hill Sugar Co., 
111 La. 249, 274, 85 S539. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ET CHTERA OR ET CETERA—ET EST PACTIO, ETC. 


meaning, it will be given that meaning,®? although 
as sometimes used it is considered as meaningless 
and without effect,°° and is often disregarded as 


surplusage.°* 


In pleadings and the like the term is sometimes 
used to avoid repetition,®® and when so used usually 
relates to things unnecessary to be stated;>° but it 
may be allowed only to supply what must neces- 
sarily be inferred from what is expressed,” or where 
the words inserted will equally admit of a conelu- 
sion to the court or jury,°® and therefore, where the 


[a] ease.—The insertion of “&c.” 
in some of the terms of an agree- 
ment for a lease did not produce 
such uncertainty as to render the 
agreement incapable of specific per- 
formance, if the material points were 
sufficiently stated. Parker y. Tas- 
well, 2 De G. & J. 559, 59 HngCh 
440, 44 Reprint 1106, 8 ERC 642. 

52. Com. v. Ross, 6 Serge. &) R. 
(Pa.) 427, 428. 

fa] As unimportant addition.—In 
construing a charge to a jury which 
in part was “by ‘actual malice’ is 
meant actual ill will, hatred, etc.” 
the court said: “Some criticism is 
made by the appellant in respect to 
the ‘etc.’ in defining malice. It may 
be that the expression ‘etc.’ should 
not have been used in the instruc- 
tion; but malice is so well under- 
stood by everybody that that addition 
to the other definition given to ‘mal- 
ice’ could not possibly have misled 
the jury or redounded to the injury 
of appellant.” Louisville Press Co. v. 
Tennelly, 105 Ky. 365, 372, 49 SW 
15, 20 KyL 1231, 1234. 

53. Hanford Mercantile Store v. 
Sowlveere, 11 Cal. A. 261, 2638, 104 
P 708; Myers v. Dunn, 49 Conn. 71, 
76; Ham vy. Tinchener, 3 T. B. Mon. 
(Ky.) 196, 197; State v. Hackett, 5 
La. Ann. 91, 94 [cit State v. Arnold, 
140 Ind. 628, 630, 38 NE 820]. 

[a] As indefinite term.—(1) In a 
deed reserving the right to cross a 
lot for the purpose of carting wood, 
etc., the addition of the abbreviation 
“ete.” is void, by reason of its vague- 
ness and uncertainty, being without 
meaning or effect. Myers v. Dunn, 
49 Conn. 71, 76. (2) The character 
“etc.,’ found in a contract for the 
sale of coal in a sentence, “Ship to 
be named, original cost, ete., To be 
paid on receipt of bills of lading, 
ete.,’’ did not render the contract in- 
complete aS a contract of sale, nor 
justify the conclusion that it was 
not intended as a memorial of all the 
terms of the contract. The abbre- 
viation, being meaningless in_ the 
eonnection in which it was used, in 
no manner affected the legal con- 
struction of the agreement, and 
therefore might be regarded as sur- 


plusage. Harrison vy. McCormick, 89 
Cal. 327, 26 P 830, 831, 23 AmSR 
469. (3) When used in a proposi- 


tion under an assignment of error 
stating that it is error to admit 
parol evidence of the contents of a 
written instrument without proof of 
the loss, ete., of the original, it is 
too indefinite in its specification to 
permit consideration. International 
Harvester Co. of America v. Camp- 
bell, 43 Tex. Civ. A. 421, 96 SW 93, 
96. (4) In construing a bond for 
security of costs in a suit by a non- 
resident in the circuit court, pay~ 
able to one defendant named, with 
the addition of the expression “etc.” 
the court said: “The &c. in the bond 
in this case is too vague and in- 
definite to answer the purpose of dis- 
erimination. Being in’ its import 
equally applicable to all or to any 
persons or things, it cannot be taken 
as descriptive in itself of any in- 
dividual or class of individual per- 
sons or things, and cannot, there- 
fore, supply the names of such_ in- 
dividudls.’” Ham v. Tinchener, 3 T. 
B. Mon. (Ky.) 196. (5) The word 


~ 
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“ete.” after a name in the statement 
of parties is insufficient to make any 
oné else a’ party to the appeal. 
Morton v. Young, 178 Ky. 301, 308, 
190 SW 1090. ! 

54. Harrison v. McCormick, 89 
Cal. 327, 331, 26 P 830, 23 AmSR 469; 
Hanford Mercantile Store y. Sowl- 
Weere, lily CalwA. i261, 268, 104 PP 708. 
Smith v. Walker, 98 Pa.133, 140. 

55. Dano v. Mississippi, ete, R. 
Co 2% Ark. 564) 568: .State v. Ar- 
nold, 140 Ind. 628, 630, 38 NE 820 
[cit Com. v. Gable, 7 Serg. & R. (Pa.) 


423, 427] (“But the law writers say 
it is not used in solemn _ instru- 
ments’’). 

[a] Instructions.—(1) Where an 


instruction authorized consideration 
of the nature and character of an 
injury, the mental and physical pain, 
the value of time lost, depreciated 
ability to earn money, ‘“‘etc.,” in as- 
sessing the damages, it gave the 
jury authority to consider,-in con- 
nection with the matters enumerated 
by the court, other matters of a like 
character, leaving them to deter- 
mine for themselves whether such 
matters were of a like character, and 
the use of the abbreviation was cal- 
culated to mislead and confuse the 
jury. Lodwick Lumber Co. v. Tay- 
lor, 39 Tex. Civ. A. 302, 87 SW 358, 
360. (2) In an action for the con- 
version of a piano by the seller 
thereof after it had been sold under 
a conditional sale, the court’s in- 
structions to the jury that, if they 
“sheuld find that a copy of the lease 
was not furnished the plaintiff, ‘etc.,’ 
the rights of the defendants under 
the lease were suspended during 
such default’? means that, if the 
provisions of the statute relating to 
conditional sales had not been com- 
plied with, defendants’ rights were 
suspended. Lee v. Gorham, 165 
Mass. 130, 42 NE 556, 557. 

[b| Where a decree of confirma- 
tion recites that the case came on to 
ke heard on petition, proof of pub- 
lication, deeds, ete., the abbreviation 
“ete.,’ which follows the word 
“deeds,” tends to show that the case 
was heard, not only on the petition, 
proof of publication, and deeds, but 
that other papers besides the deeds 
were read in evidence. Ingram _ v. 
Sherwood, 75 Ark. 176, 87 SW 435, 


437. 
56. Dano v Mississippi, ete., R. 
Cot 2% Ark. 564; 568: 


[a] A bill of particulars which 
set out-‘as one item “To sixty-one 
days’ work on house, &c., $122,” was 
sufficient to admit evidence of plain- 


tiff's work on grading about the 
house Hayes v. Wilson, 105 Mass. 
21, 22 


battery, and imprisonment, enumer- 
ating and professing to answer the 
assault, “ete.,”’ and imprisonment, 


and keeping and detaining in prison, 
should be construed to include the 
beating, without setting it out at 
length. Bryan v. Bates, 15 Ill. 87, 88. 

57. Cooke v. Beale, 1 Wash. (1 
Va)? 813) 318. 

fa] “Lord Coke observed long ago 
that ‘an et cetera doth imply some 
other necessary matter.’” Bagley v. 
Rose Hill Sugar Co., 111 La. 249, 273, 
85 S 539. See also Sayer v. Pocock, 
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court cannot supply the words omitted by any neces- 
sary impheation, the close of the plea with ‘‘et 
cetera’’ leaves it subject to demurrer.®? 

ETCHING. A distinct art, much older than pho- 
tography,°° defined as the use of acid to bite a de- 
sign on metal.® 

ET CUM DUO JURA IN UNA PERSONA CON- 
CURRUNT, QUAM EST AC SI ESSENT IN 


ET EST PACTIO DUORUM PLERUMQUE IN 
IDEM PLACITUM CONSENSUS.* 


1 Cowp. 407, 408, 98 Reprint 1156 
(“every necessary matter that ought 
to be expressed’). 

58. Cooke v. Beale, 
Via okey aol Se 

59. Cooke y. Beale, 
Was) eros mobos 
_ [a] As used in a pleading alleg- 
ing damages to furniture, ete., the 
term is meaningless. It is not de- 
scriptive of, any class of goods, and 
would not allow proof of loss other 
than to furniture. Whitmore v. Bow- 
man, 4 Greene (Iowa) 148, 149. 

60. Snow vy. Laird, 98 Fed. 813, 
816, 39 CCA 311. 

61. Graphic Arts Co. v. Photo- 
Chromotype Engraving Co., 231 Fed. 
146, 148, 145 CCA 334. 

[a] Historical.—‘It is well known 
that the art of etching, strictly so 
ealled . . is very old; we need only 
recall the fame of Rembrandt, who 
is still one of the foremost names 


L Washo ic 
Lt. Wash?) €& 


in the history of engraving, al- 
though he died nearly 250 years 
ago. From the beginning,.the es- 


sence of the process has been to pro- 
tect part of the plate by some sub- 
stance that can successfully ‘resist’ 
the attack of the acid, and to leave 
exposed so much of the metal as will 
outline the design after the biting 
has taken place. Under the date of 
1767 Diderot’s Encyclopedia contains 
an illustrated article showing unmis- 
takably that before the middle of 
the eighteenth century it was old 
to prop the plate up or suspend it, 
and to flow or pour the acid upon 
it until the operation was finished: 
The same article shows that it was 
also old to collect the acid in a re- 
ceptacle for repeated use, and to 
turn the plate now and then for the 
purpose of avoiding ‘undercuting’ of 
the raised surfaces and of promoting 
uniformity in the biting effect. One 
of the plates illustrates how to ap- 
ply the acid by confining the plate 
in a closed box, or portable cham- 
ber, that is held on the knees of 
the operator and is rocked to and fro 
by hand, the double object being to 
protect the workmen from fumes 
and to keep the acid moving so as to 
promote uniformity in biting. This 
is the ‘tub’ method, which has never 
been completely superseded,:-and in- 
deed is probably used by a majority 
of etchers to-day, in spite of the 
fact that for a good many years 
more than one machine has been de- 
vised and has done efficient work. 
There are mechanical devices for 
rocking the plate, but otherwise the 
tub method has persisted with little, 
if any, change, and has been used in 
etching half tones and other varie- 
ties of photographic plates, as well 


as plates of the older methods.” 
Graphic Arts Co. v. Photo-Chromo- 
type Engraving Co. 231 Fed. 146, 
148, 145 CCA 334. 


62. A maxim meaning “And when 
two rights blend together (concur) 
in one person, it is the same as if 


they were in opposites.” Adams 
Gloss. : 
63. A maxim meaning “The con- 


sent of two or more in the same will 
(placitum, that which is their pleas- 
ure to arrange between them) con- 
stitutes a paction or bargain.” 
Adams Gloss. [cit Halkerston Max. 
p 43]. 
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ETHICS, The science of moral duty;** more 
broadly, the science of the ideal human character.® 

ETHIOPIAN. A term used in the classification 
of races.°* The common classification is that of 
Blumenbach, who makes five, the third of which is 
EHthiopian or Negro (black) race, occupying all Af- 
rica, except the north.® 

ET IMPOTENTIA EXCUSAT LEGEM.®: 

ET IN JURE, NON REMOTA SED PROXIMA 
CAUSA SPEUTATUR.”° 

ET IN MAJORE SUMMA, 
NOR.7° 

ETIQUETTE OF THE PROFESSION. ‘The 
code of honor agreed on by mutual understanding 
and tacitly accepted by members of the legal pro- 
fession, especially by the bar.” 

ET LEX PLUS LAUDATUR, QUANDO RA- 
TIONE PROBATUR.” . 

ET NON. Literally ‘‘And not.’’?™? <A technical 
phrase in pleading, which introduces the negative 
averments of a special traverse.7* It has the same 
force and effect as the words ‘‘absque hoe,’’ and is 
occasionally used instead of the latter,”° 

ET SEQ. An abbreviation for et sequentia, mean- 
ing ‘‘and the following.’’ 7° 

ET SICUT AD QUASTIONEM JURIS NON 
RESPONDENT JURATORES, SED JUDICES; 
SIC AD QUASTIONEM FACTI NON RESPON- 
DENT JUDICES, SED JURATORES.” 

ET UBI EADEM EST RATIO, IDEM EST JUS.7® 

ET UXOR. A Latin term which the courts will 
judicially notice as meaning ‘‘and wife,’’*® Fre- 
quently abbreviated ‘‘et ux.’’ ®° 

EUCHRE. A well-known game at cards, origi- 
nated in the United States.®1 

EUM, QUI NOCENTEM INFAMAVIT, NON 


CONTINETOR MI- 


ETHICS—EVANGELIST 


ESSE BONUM A:QUUM, OB EAM REM CON- 
DEMNARI; PECCATA ENIM NOCENTIUM NO- 
TA ESSH, ET OPORTERE ET EXPEDIRE.®2 

EUNDO, MORANDO, ET REDEUNDO. Literal- 
ly “Going, remaining, and returning.’’ 8° A person 
who is privileged from arrest, such as a witness, 
legislator, etc., is generally so privileged eundo, 
morando, et redeundo.*4 

EUNUCH. In its primary and general significa- 
tion, a castrated male of the human species.®* In its 
secondary meaning, unproductive;** barren.’? 

EUQUININE. A preparation more or less di- 
rectly from cinchona. bark, for use in medicine.®® 

EUROPE. The term as used in the British Mer- 
chant Shipping Act has been judicially interpreted 
to mean the continent of Europe,*® in contradistine- 
tion to the United Kingdom.°® 

EUROPEAN PLAN. The term when used to 
characterize hotels means a hotel conducted by 
renting rooms, separate from the furnishing of - 
meals, and the maintenance of a restaurant for 
meals;°+ a hotel which furnishes rooms and lodg- 
ing without board;®? a hotel where the keeper does 
not provide meals for the guests.°* Under it the 
guests patronize the hotel table or not, as they 
please, and, when they do so, pay for what they 
order.®* 

EVADE.°? To avoid by some direct means, by 
some device or strategem;°° to avoid by effort or 
contrivance,°? 

EVANGELICAL. According to the Gospel; 
consonant to the doctrines and principles of the 
Gospel;°® conforming to the principles of the Gos- 
pel of Christ;+ contained in the Gospel;? sound in 
the doctrines of the Gospel;* orthodox. 

EVANGELIST. A minister who exercises his of- 


64. Webster Int. D. 

{a] “It is the province of ethics 
to consider of actions in their rela- 
tion to motives, but jurisprudence 
deals with actions in their relation to 
law, and for the most part inde- 
pendently of the motive.’ Adler v. 
Fenton, 24 How. (U. S.) 407, 410, 16 
L. ed. 696. 

65. Webster Int. D. 
66. In re Ah Yup, 
104, 5 Sawy. 155, -157. 

67. Webster D. [quot In re Ah 
Yup, 1 F. Cas. No. 104, 5 Sawy. 155, 
167154 Sees also,,,African 2 Co Je.p 
395; Colored Persons 11 C. J. p 1224. 

68. A maxim meaning “And in- 
ability (or impossibility) excuses (or 
avoids) the law.’ Adams Gloss. 

69. A maxim meaning “And in 
law, not the remote, but the imme- 
diate cause is viewed or considered.” 
Adams Gloss. See Causa Proxima 
Non Remota Spectatur 11 C. J. p 
86 note 66 [b]. 

70. A maxim meaning “And in 
the greater sum the less is includ- 
ed.” Adams Gloss. 

WL. elack.i.7);D. 

72, A maxim meaning “And law 
is the more praiseworthy’ when it 
is approved by reason,” Adams Gloss. 


1 F. Cas. No. 


"3. -Black iL. D. 
74, Black L. D. 
75. Black L. D. See also Absque 


Hoc 1C. J. p 364. 

76. Black L. D. 

[a]. Thus a reference to “p. 1, et 
seq.” means “page first and the fol- 
lowing pages.” Black L. D. 

77. A maxim meaning “For ju- 
rors are to try the fact, and the 
judges ought to judge according to 
the law that riseth upon the fact.” 
Mitchell v. Harmony, 13 How. (U.: 
Se) tell ee AA OT dee ROC sie OMlno Vs 
Anthes, 5 Gray (Mass.) 185, 205 [cit 
Coke Litt. p 226a]. 


78. A maxim meaning ‘And where 
the reason is the same, there the 
law is the same.’ Adams Gloss. 

[a] Applied in Arding y. Flower, 
8 T. R. 534, 536, 101 Renrint 1531. 

79. Higgins v. Shepard, 48 Tex. 
Civ. A. 365, 107 SW 79. 

80. Black L. D. 

81... Rex v.,, Laird, 6) ,Ont. UL. 180, 
181. See also Gaming. 

82. A maxim meaning “He who 
has defamed or accused one who has 
committed a wicked or criminal act, 
is not justly or equitably to be con- 
demned on that account; indeed, the 
marked or notorious sins or trans- 
gressions of wicked men ought to 
be exposed.” Adams Gloss. [cit 3 
Blackstone Comm. p 125; 3 Broom 
& H. Comm. p 133; 2 Kent Comm. 
p 18 note]. 

83. Black L. D. 

84. Black L. D. (“That is, on his 
way to the place where his duties 
are to be performed, while he re- 
mains there, and on his return 
journey’). See also Carstairs v. 
Knapp, 10 Montg. Co. (Pa.) 164, 165; 
and generally Arrest §§ 7, 133 et seq. 

85. Eckert v. Van Pelt, 69 Kan. 
3857, 76-P 909, 910, 66 LRA 

86. Eckert v. Van Pelt, 
357, 76 P 909, 910, 66 LRA : 

87. Eckert v. Van Pelt, 69 Kan. 
357, 76 P 909, 910, 66 LRA 266. 


Bo ene nis dave Merck, 168 Fed. 244, 
245, 94° CCA 74. 
[a] Its medicinal qualities are 


substantially the same as those of 
sulphate of quinia and other prep- 
arations from the same source. U. 
S..v. Merck, 168 Fed. 244, 245, 94 
CCA 74. 

[b] The physical qualities are so 
modified that the bitter taste, usu- 
ally characteristic of quinine prep- 
arations, is eliminated, and the dis- 
agreeable sensation in the ears, 


which often accompanies the admin- 
istration of quinine, is also avoided. 

. S. v. Merck, 168 Fed. 244, 245, 
94 CCA 74. 

89. The Glanystwyth, [1899] P. 
118, 126. 

90. The Winestead, [1895] P. 170, 
175. 

91. Bernstein v. Sweeny, 33 N. Y. 
Super. 271, 272. 

92. Vonderbank v. Schmidt, 44 La. 
Ann. 264, 265, 10 S 616, 32 AmSR 
336, 15 LRA 462. 

93. Sieward v. Denechaud, 120 La. 
720, 45 S 561, 564. 

94. New Galt House Co. v. Louis- 
villesit29 ekoy. 0341, (tid SWi, .solte 
LRANS 566. 

See also Evasion post p 1259. 

96. Simms v. Registrar of Pro- 
bates, [1900] A. C. 328, 331 [cit Bul- 
ane v. Atty-Gen., [1901] A. C. 196, 

]. 

97. Ratterman y. Ingalls, 48 Oh. 
St. 468, 485, 28 NE 168. 

98. Webster D. [quot Philadel- 
Phiakw Yen Me Ci .nAG 4 Vey Donohuehiw 7 
WklyNC (Pa.) 208, 211]. 

[a] Use of word in connection 
with charities.—Storrs Agricultural 
School v. Whitney, 54 Conn. 342, 352, 
8 A 141; In re Hunter, [1897] 2 
Ch. 105, 120 [rev on other grounds 
[1899 ]- A. C.: 309,321 L 

99. Webster D: [yuot Philadel- 
phia Y. M. C. A. v. Donohugh, 
WklyNC (Pa.) 208, 211]. 

1. Stewart v. Woolley, 121 App. 
Div. 531, 106 NYS 99 [cit Century D.] 

2. Webster D. [quot Philadelphia 
Yu Me. CaiAy Vv. Donohugh,. “7 aWikily; 
NC, (Ba:)208; 2117. 

3. Webster D. {quot Philadelphia 
Y. M. C. A. v. Donohugh, 7 WklyNC 
(Pa.) 208, 211]. 

4 Webster D. [quot Philadelphia 
Y. M. C. A. v. Donohugh, 7 WklyNC 
(Pa.) 208). 211). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


fice in the organization of church societies and be- 
comes the official and public functionary in setting 
churehes and their officers in order;> a bringer of 
the glad tidings of Christ and his doctrines.® 
EVASION. A trick or subterfuge;’ the act of 


escaping by means of artifice.§ 


EVASIVE ANSWER. Refusing either to admit 
or to deny a matter as to which defendant is nec- 
essarily presumed to have knowledge.® 


EVEN. Also or likewise.?° 
EVEN IF. Although. 


EVENING. In strictness, that portion of the day 
which commences at sunset and continues during 
the term means 
probably from the usual supper time to the usual 
bedtime, and these limits are somewhat indefinite.1% 


One holding evening sessions.14 
EVENLY BALANCED. Equal in weight or 


twilight.12 In certain localities 


Evening school. 


5. In re Reinhart, 9 OhS&CP 441, 
447 (as the term is, used in the re- 
ligious body known as the ‘‘Disciples 
of Christ’); Greer v. Synod South- 
ern Presb. Church, 150 Ky. 155, 158, 
150 SW 16 [quot Cyc]. 

G. Webster D. [quot Greer vv. 
Synod Southern Presb. Church, 150 
ISYeeEtD Dy LOU, dO Ss WorL6 

7. Wharton L. Lex. 

[a] “Suppression,” “evasion,” and 
“concealment” are synonymous. ‘In 
a general way [they mean] to avoid 
by some device or strategy, or the 
concealment or intentional with- 
holding of some fact which ought in 
good faith to be communicated.” 
Murray v. Brotherhood of American 
Yeomen, 180 Iowa 626, 648, 163 NW 
421 [cit Cyc]. See also Concealment 
eee J. p 375; Suppression [37 Cyc 

8S. Wharton L. Lex. 

[a] In Spanish law, escape, as 
from a prison. Escriche Diccionario. 

[b] Evasion of act of parliament. 
—yYorkshire R. Wagon Co. v. Mac- 
lure, 21 Ch. D. 309, 318; Edwards v. 
Hall, 6 De G. M. & G. 74, 55 EngCh 
58, 438 Reprint 1158. 

{c] “Evasion of service,” within 
the meaning of a statute, providing 
for substituted service when defend- 
ant evades service, includes the act 
of a mother in preventing service of 
process on her infant children resid- 
ing with her. Steinhardt v. Baker, 163 
N. Y. 410, 415, 57 NE 629. See also 
Process [32 Cyc 556]. 

[d] “Evasion of statute.”—State 
v. Bernstein, 129 Iowa 520, 105 NW 
1015, 1016; State v. Cook, 181 Mo. 
596, 80 SW 929, 930. See also Hard- 
ing v. Headington, L. R. 9 Q. B. 157, 
161 (construing the term). 

Evasion of usury laws see Usury 
[39 Cyc} 9187: : 

9. Gaynor v. Travelers’ Ins. Co., 
12 Ga. A. 601,.77 SEH) 1072. See also 


. Pleading [31 Cyc 302]. 


[a] hus, where a defendant is 
alleged to be a corporation, an an- 
swer declining, for want of sufficient 
information, either to admit or to 
deny such an averment would be 
evasive and should be treated as an 
admission of the averment. Gaynor 
wu Eravelers” Ins. Co.,'12 Ga; A: 601; 
77 SE 1072. 

10. Century D. [quot Tllster Coun- 
ty Sav. Inst. v. Young, 15 App. Div. 
181, 44 NYS 493]. 

[a] “Even and not fractional.”— 
The purpose of the statutory pro- 
vision that, in all cases of addition 
to, or deduction from, assessments 
by the board of equalization, the rate 
per cent of addition or deduction 


shall be “even and not fractional” is. 


to facilitate the labor of computing 
the decrease or increase, and hence 
an increase of twelve and a half per 
cent_is authorized. Clark v. Law- 
rencé County, 21'S. D. 254, 111 NW 
558. 


‘[b] “Even grade.”—Where a city 


EV ANGELIST—EVENT 


| foree.t5 


EVENT."¢ 


of the ease,’ 


ordinance providing that a sidewalk 
should be laid on an even grade does 
not direct the grade of the walk or 
the height of the curbing, it was 
held that such words have no special 
and well-established technical mean- 
ing.) WooOb Vv. Peo, 193 Tl) 609, 64; 
61 NE 1079. 

[c] In requested charge to jury.— 
(1) Defendant’s request to charge 
that, “Even should you find for the 
plaintiff, he can recover in this ac- 
tion only his actual damages,” was 
properly refused, as “even” carried 
with it an intimation that the jury 
would not so find, and was an inva- 
sion of the province of the jury. 
Manistee Mill Co. v. Hobdy, 165 Ala. 
411, 51S, 874, 188 (AmSR 73. (2) In 
an action for the death of a person 
struck by a car, a requested charge 
that, even if the jury believed that 
the motorman saw plaintiff’s intes- 
tate running toward the tracks, he 
could assume that intestate would 
stop and listen for the car before ac- 
tually going on the track, and need 
not make any effort to stop the car 
until the circumstances indicated 
that intestate would not so stop and 
listen, was properly refused, as the 
word “even” carries an intimation 
against the supposition. Birming- 
ham R., ete., Co. v. Saxon, 179 Ala. 
136, 59 S 584. 

11. Burnstein v. Cass Ave., 
R. Co., 56 Mo. A. 45, 54. 

12. State v. Griggs, 34 W. Va. 78, 
80, 11 SE 740 [cit Webster D.]. 

13. State v. Foley, 89 Vt. 193, 94 
A S41. See alsosDayil 1 C2 J.p) bist; 
and generally Time [38 Cyc 306]. 

14. San Francisco Bd. of Education 
VWartivatt elo2 weal: pho, Osa bi See 
generally Schools and School Dis- 
tricts [385 Cyc 801]. 

15. New York L. Ins. Co. v. Holck, 
59 Colonv416,-L512 Pore: 

16. Event: To abide: 

Costs see Costs § 604; Costs to Abide 

Hivent 15-C. J. p 347. 

Deposit see Deposits in Court § 3 
et seq. 

Stay of proceeding see Actions § 416 
et seq. 

“Abide in the event of another 
case” see Abide 1 C. J. p 303 note 

b 


2 ba: 
1%. Webster D. [quot Fitch v. 
Bates 1d) Barbs) GN. Ys)" 472," 4731: 
18. Gore’s Case, 9 Coke 80a, 81b, 
77 Reprint 853. 
19. State v. 
(Tenn.) 301, 303. 
20. Webster D. [quot Fitch v. 
(N. Y.) 471, 4738]. 


etc: 


Cross, 2 Humphr. 


Bates, 11 Barb. 


21. Webster D. [quot Fitch v. 
Bates, 11 Barb. (N. Y.) 471, 473]. 
22. Webster D. [quot Fitch v. 


Bates, 11 Barb. (N. Y.) 471, 473]. 
23. Bouvier L. D. [quot Thomson 
v. Hayes, 59 Misc. 425, 111 NYS 495, 
497]; Webster D. [quot Fitch v. 
Bates, 11 Barb. (N. Y.) 471, 473]. 
24. Fitch v. Bates, 11 Barb. (N 
Y.) 471, 473; State v. Cross, 
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The consequence of anything;!7 that 
which follows from the cause;!§ issue, hap, chance, 
success, that follows doing anything;!® the issue;?° 
conclusion ;*1 end;** that in which an action, opera- 
tion, or series of operations, terminates.?? In prac- 
tice, it may be equivalent to ‘‘result;’’ 24 the final 
success in an action;*° the final outcome and end 
of the litigation;?° the outcome or the result of a 
trial or proceeding, of .which there may be more 
than one;?* not merely the finding of the jury, but 
the event of the cause.” Strictly speaking, an event 
has reference to something that has taken place,?® 
and it cannot well be an event until it happens.®° 

Phrases: ‘‘Hvent causing the injury,’’ *! ‘‘events 
of horseraces and the like contingencies,’’ =2 ‘‘event 
of the action,’’ ** ‘‘event of the award,’’ 34 ‘‘event 
‘fevent of the Court and jury,’’ *¢ 


Humphr. (Tenn.) 301, 303; Myers v. 
Defries, 5 Hx. D. 180, 185. 

25. Benjamin v. Ver Nooy, 168 N. 
Y. 578, 583, 61 NE 971. 

[a] The death of the tenant, or 
the devolution of his title during 
proceedings for enfranchisement, 
would be an “event” as contemplated 
by 15 & 16 Vict. ec 51 § 1. Myers v. 
Hodgson, 1 C. P. D. 609, 616. 

26. Commercial Union Assur. Co. 
v. Scammon, 35 Ill. A. 659, 660. 

[a] As for example, in a stipula- 
tion that certain cases should abide 
the “event” of the first case tried. 
Commercial Union Assur. Co. v. 
Scammon, 35 Ill. A. 659, 660. 

27. Myers v. Defries, 5 Ex. D. 180, 
185 (where Bramwell, L. J., said: 
“Tf the plaintiff relies upon- several 
grounds of suit, there may be sev- 
eral ‘events, and in my opinion 
‘event’ may be read as a nomen col- 
lectivum”’). And see Ellis v. Desilva, 
6 Q. B. D. 521 (where, in a reference 
to arbitration. the order provided 
that the costs of the action should 
“follow the event,’ etc., and Bram- 
well, L. J., said: “The word ‘event’ 
should be taken distributively, be- 
cause the word ‘event’ should be 
read ‘events’ ’’). 

28. Myers v. Defries, 5 Ex. D. 
180, 185. See also Myers vy. Defries, 
5 Hx. D. 15, 18 (“The word ‘event’ 
cannot mean the verdict of the jury 
without judgment’). 


29. Thomson v. Hayes, 59 Misc. 
425, 111 NYS 495, 497. 
30. Thomson v. Hayes, 59 Misc. 


425, 111 NYS 495, 497. 

sl. Hatchevs USES Casualty7 Cos 
197 Mass. 101, 83 NE 398, 399, 125 
AmSR 332, 14 LRANS 5038, 14 Ann 
Cas 290. , 

[a] In an accident policy against 
loss caused by bodily injury the 
phrase means the accident causing’ 


the injury. Hatch v. U. S. Casualty 
Co., 197 Mass. 101, 83 NE 398, 399, 
125 AmSR 332, 14 LRANS 503, 14 
AnnCas 290. 


32. Reg. v. Hobbs, [1898] 2 Q. B. 
647, 655. 

33. Perine v. Grand Lodge A. O. 
U. W., 48 Minn. 82, 90, 50 NW 1022: 
Rutherford Realty Co. v. Cook, 198 
Noe 295490) NEVI s ss Bente vy. 
Baker, 3 T. R:* 27,32, 100 Reprint 
437. 

34. Reeves v. McGregor, 9 A. & EH. 
576, 580, 36 ECL 308, 112 Reprint 
1330 (the ultimate and general event, 
and not each particular part). 

35. Perine v. Grand Lodge A. O. 
U. W., 48 Minn. 82, 50 NW 1022, 
1023. 

36. Saunders vy. Hughes, 18 S. C. 
PAP 5 04a 5 1:82 

[a] A bail bond conditioned that 
defendant would appear and “abide 
the event of the court and jury” was 
either without meaning, or imposed 
no other obligation than that which 
arose out of a condition to appear, 


2lnamely, to abide the judgment of 


1260 [21C.J.] 


‘event of the suit,’ Pine 


as “*anknown wena 


EVEN THOUGH. A phrase which has been in- 
terpreted to be one of inclusion and not of exelu- 
sion, and by its use is intended to bring within the 
scope of an instrument a subject or condition that 
otherwise might not be included, or its inclusion at 


least be a subject of doubt.*° 


EVENTUAL. Final;*! terminating;* ultimate;*s 


also happening as a consequence.** 
Eventual condemnation money. 
used with reference to a bond, 


EVENTUALLY. In an 


finally.** 


EVENTUS EST QUI EX CAUSA SEQUITUR; 
ET DICITUR EVENTUS QUIA EX CAUSIS 


the court and remain within reach | 


of its process. Saunders v. Hughes, 
13 So Co Le 504, 513. 
37. Ward v. Mallinder, 5 East 489, 


491, 102 Reprint 1157; Swinglehurst 
v. Altham, 3 T. R. 138, 140, 100 Re- 
print 479. 

38. Thomson v. Hayes, 59 Misc. 
425, 111 NYS 495 (one that hereafter 
may or may not occur). 

39. Thomson vy. Hayes, 52 Misc. 
425, 111 NYS 495, 497 (a bet by par- 
ties, not aware of the fact, involving 
the question whether a third pérson 
has a lease on designated real estate, 
refers to an event unknown to the 


betters, and constitutes “samb- 
ling”). 
40. Ulster County Sav. Inst. v. 


Young, 15 App. Div. 181, 184, 44 NYS 
493. 

41. Van Emburgh v. Ackerman, 3 
Redf. Surr. (N. Y.) 499, 502. 

{a] “Eventual costs.’—The obli- 
gation in a bond to pay the “eventual 
costs” in such case is equivalent to 
the statutory words, “such further 
costs as may accrue by reason of 
such appeal.” Smith y. Jackson, 122 
Ga. 856, 50 SE 930. 

[b]-“Eventual estate.’”—The phrase 
as used in Rev. St. p 726 § 40 pro- 
viding that, where, in consequence 
of a valid limitation of an expectant 
estate, there shall be an existence 
of the power of alienation or of 
ownership, during the continuance of 
which the rents and profits shall be 
undisposed of, and no valid direc- 
tion for their accumulation is given, 
such rents shall belong to the per- 
sons presumptively entitled to the 
next “eventual estate,’ relates to 
that which is to take effect on the 
happening of the event which leaves 
the rents and profits’ undisposed of, 
and not to that which is ultimately 
to take effect. Van Emburgh v. Ac- 
kerman, 3 Redf. Surr. (N. Y.) 499, 
502. See also In re Harteau, 204 
Wi O20 ee tn INE T2Oce MOUN Sev. 
Barker, 141 App. Div. 801, 127 NYS 
211 (both construing the term). 

42. Van Emburgh v. Ackerman, 3 


‘‘contingent event,’’ °§ 


it is the amount 
ultimately fixed and settled by the judgment or de- 
cree of the court in the case,*> or by the verdiet of 
the jury upon the trial of the issue involved.*® 
an appeal it is that which is recovered in the iden- 
tical ease in which the appeal is taken.** 

eventual manner;*® 


Redf. Surr. (N. Y.) 499, 502. 
43. Van Emburgh v. Ackerman, 3 
Redf. Surr. (N. Y.) 499, 502 


44, Van Emburgh y. Ackerman, 3 
. Surr. (N. Y.) 499; 502. 
45. Lockwood vy. Saffold, 1 Ga. 72, 
46. Willis v. Bivins,- 76 Ga. 745, 

47. Planter’s, ete., Bank v. Hudg- 
ins, 84 Ga. 108, 110, 10 SE 501 [quot 
Harrell v. M. Kutz & Co., 22 Ga. A. 
235, 95 SE 717]. See also Condem- 
nations ey Cy Tsp 539% p HI HLbile 

48. Webster Int. D. 

[a] “Eventually accountable.”— 


EVENT—EVERY 
EVENIT.°*° 
HABET.°** 


As the term is 
EVERY. 
ly considered ;°° 


On 


The effect of the words immediately 
preceding the name of the payee as 
indorser of a promissory note is to 
hold such payee liable as indorser, 
waiving demand and notice, and they 
do not restrict or qualify the trans- 
ia McDonald y. Bailey, 14 Me. 
a 

[b] “Eventually decide.” 
as used in a bond _ conditioned 
that plaintiff was to pay defendant 
such damages as he might sustain 
by reason of the injunction to be 
issued in the cause if the court 
should eventually decide that plain- 
tiff was equitably entitled to such 
injunction, ete., relates to the final 
decision on the equity of the bill 
asking for the injunction. Dunkin 
v. Lawrence, 1 Barb. (N. Y.) 447. 

49. Webster Int. D. 

50. A maxim meaning “An event 
is that which follows from the cause, 
and is called an event because it 
eventuates from causes.” Wharton 
L. Lex. 

[a] Applied in: Gore's 
Coke S8la, 77 Reprint 853 


'—The term 


Case, 9 


51. A maxim meaning “A new 
matter always produces’ various 
events.” Wharton L. Lex. [cit Coke 


Ett. pas con. 

52. Webster Int. D. 

{a] In a statute regulating the 
practice of medicine which prohibits 
any person from practicing medicine 
“who has ever been convicted of a 
felony,’ the court said: “The word 
‘ever’ to our minds clearly indicates 
the legislative intention to prohibit 
the practice of medicine on the part 
of any person who has been con- 
victed of a felony either before or 
after the passage of the law.” 
People v. Hawker, 152 N. Y. 234, 239, 
46 NE 607. 

53. Webster Int. D. 

54. ,. Century .D, [quot 2U.. Ss. 
Ouwerkerk, 153 Fed. 916, 917]. 

550 Century 4D: Oo Rquotwu7. S. 
Ouwerkerk, 153 Fed. 916, 917]. 

56y.Century,.2D [Quota eS. 
Ouwerkerk, 153 Fed. 916, 917]. 

57., Standard? D. [quot we Ss, 
Ouwerkerk, 153 Fed. 916, 917]. 

58. Standard D.. [quot U. S. 
Ouwerkerk, 153 Fed. 916, 917]. 

fa] “Deciduous” distinguished.— 
In the provision for “evergreen seed- 
lings,” the werd is doubtless used 
by way of contrast with “deciduous,” 
as indicated in the provision for 
“fruit and ornamental trees, decidu- 
ous and evergreen.” A deciduous 
plant is one which loses its leaves, 
etc., every year, especially in the 
autumn. In the Tariff Act of July 
24; 1897. (30) WsiS: “Ste at L210 te 

11 § 1 Schedule G spar 252), 
the provision for “evergreen seed- 
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EVENTUS VARIOS RES NOVA SEMPER 


EVER. At all times;*? always.®* 

EVERGREEN. As a noun. 
its verdure through all seasons, as the pine and 
other coniferous trees, the holly, laurel, holm oak, 
ivy, rhododendron, and many others.®4 

As an adjective. Always green;*° verdant through- 
out the year;°° 
throughout the year ;°7 not deciduous. oS 
The whole number, but each separate- 


A plant that retains 


retaining greenness or verdure 


each;*t each one and all;*? each 


and all;°° each, considered indefinitely as a unitary 
part of an aggregate ;°* each individual of the whole 
class;®° each one of all;®® all;®" all the separate 
individuals which constitute the whole, regarded one 
by one;®* all the parts which compose a whole eol- 
lection or aggregate number, considered in their in- 
dividuality ;°° all, taken separately one by one, out 
of an indefinite number;*° all, of‘a collective or ag- 


lings” is not restricted to such ever- 
green plants as the conifers and 


box, but extends to those that re- 
tain their verdure or greenness 
throughout the year; and seedlings 


of rhododendrons and lavrels, that 
remain green constantly, are in- 
cluded in such provision. U. S. v. 
Ouwerkerk, 153 Fed. 916. 917. 

59. See, also All (2) C.J. p asses 
S53 3) Co ds pe230;” Hach 419°C bap 


60. Webster D. [quot Friedenwald 
v. Baltimore, 74 Md. 116, 21 A 555]. 

61. Webster D. [quot Friedenwald 
v. Baltimore, 74 Md. 116, 124, 21 A 
555]; Potter vy. Berthelet, 20 Fed. 
240, 243; Griffin v. Interurban St. R. 
Co., 180 N. Y. 538, 72’ NEi 1142; Top-= 
ham v. Interurban St. R. Co., 96 App. 
Div. 323, §9 NYS 298, 300; Reg. v. 
Dean, 12 7 OS Wie O90) Socc E ae 
print 1102. 

62. Anderson L. D. [quot Geary 
v.. Parker, 65 Ark. 621, 525, 47 SW 
238, 53 SW 567]; Johnson D. [quot 
Cox vy. Island Min. Co., 65 App. Div. 
508, 515, 73 NYS 69; Purdy v. Peo. 4 
Hills CN. ¥.) 384. 413° Brown wy Jars 
vis, 2 De G. F..& J. 168, 172, 63 Eng 
Ch 131, 45 Reprint 586]; Venner v. 
Chicago City Re Cox, 246 41h anus 
NE 643, 648, 188 AmSR 229, 20 Ann 
Cas 607. 

63. Johnson D. [quot Venner v. 
Chicago City--R. Co., 246 Ill. 170, 92 
NE 6438, 648, 138 AmSR 229, 20 Ann 
Cas 607]. 

64. Century D. [quot Salo v. Pa- 


cific Coast Casualty Co., 95 Wash. 
eS 168 P 384, 386, DLRAI1917D 


65. "Webster D. [quot Friedenwald 


v. Baltimore, 74 Md. 116, 124, 21 A 
555 

66. Purdy V.Pe&o., 44 VONo Ye) 
384, 413. 


‘[a] According to Johnson, “every” 
means each one of all, and he gives 
this example: “All the congregation 
are holy, every one of them.” Purdy 
Ve be0a. (4a blll GN Ley) Sedan 
[quot Cox vy. Island Min. Co., 65 App. 
Div. 508, 515, 73 NYS 69]. 

67. Gibson v. Kueffer, 69 Kan. 534, 
77 P 282, 288; Purdy_v-"Peo., 4 Hill 
(N. Y.) 384, 418 [quot Cox vy. Island 
Min: ‘Co: 65 App. Dive 08. 51ers 
NYS 69]. 

68. Anderson lL. D. [quot Geary Vv. 
Parker, 66 Ark. 521, 525, 47 SW 2388, 
53 SW 567]; State v. Penny, i9s.c 
218, 221. 

69. Webster Int. D. [quot Salo v. 
Pacifie Coast Casualty Co., 95 Wash. 
ETE 163" 2) (384. S86, LRA1917D 

70. Webster Int. D. [quot Salo. v. 
Pacific Coast Casualty Co., 95 Wash. 


109, 168 P 384, 386, LRA1917D 613]. 


For later cases, develooments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


el ate ain 


gregate number, taken one by one.7! 
ployed in a statute or otherwise, the proper mean- 
ing to be given the word as used in any particular 
connection, it seems, should be governed by the le- 
gal rules of interpretation;’? thus, like the word 
*fall,’’? by the context this word may be restrained 
in its meaning,’® and it is sometimes used as the 
equivalent of ‘‘any;’’"* any, as representing all of 
whom or of which the same thing is predicated.” 
The term was formerly spelt ‘‘everich,’’ that is, 


ever each.7® 
Phrases: 


plaint,’’™ ‘‘every article 


_7i. Century D. [quot Salo vy. Pa- 
cific Coast Casualty Co., 95 Wash. 
LOS Lbs, P3884, 886. URA9TTD 6131: 


72. McLarty v. Tibbs, 69 Miss. 
oon, 360, 12 S657. 
73. State v. McKenney, 18 Nev. 


ES75 200,21. 

74. Johnson D. [quot Cox v. Is- 
land Min. Co., 65 App. Div. 508, 515, 
73 NYS 69; Purdy v. Peo., 4 Hill (N. 
Y.) 384, 413]; Potter v. Berthelet, 20 
Fed. 240, 243. 

75. Century D. [quot Salo v. Pa- 
cific Coast Casualty Co., 95 Wash. 
109, 163 P 384, 386, LRA1917D 613]. 

7G, brown v. Jarvis, 2° De G. EH. 
& J. 168, 172, 63 EngCh 1381, 45 Re- 
print 586 [cit Johnson D.]. 

77. Menter v. Stewart, 3 Miss. 
698, 699; Whitfield v. Burrell, 54 Tex. 
Civ. “A. 567.118 (SWribs, 156. 

[a] In statute of limitations.— 
Menter v. Stewart, 3 Miss. 698, 699; 
Whitfield v. Burrell, 54 Tex. Civ. A. 
567, 118 SW 153, 156. See also Limi- 
tations of Actions [25 Cye 1061]. 


78. Menter v. Stewart, 3 Miss. 
698, 699. 

79. Spaulding v. Harvey, 7 Ind. 
429, 4382 (the term as used in a 


statute providing that every allega- 


* tion of the complaint should be de- 


nied by the answer, means, clearly, 
each allegation, specifically and sep- 
‘arately considered). 

80. Benton v. Benton, 63 N. H. 
289, 295, 56 AmR 512. 

81.0 Purdy v. Peo., 4 Hill CN. Y.) 
384, 413 [quot Cox v. Island Min. 
Co., 65 App. Div. 508, 515, 73 NYS 
69]. , 

g2. A Dark Colored Newly Decked 


Scow-Boat v. Lynn, 1 Pinn. (Wis.) 
239, 241. 
83. D’Apremont v. Berry, 6 La. 


Ann, 464, 465. 

84. Waters v. Petrovic, 19 La. 584, 
591 [quot D'Apremont v. Berry, 6 
La. Ann. 464, 465]. 

85. State v. Wolf, 145 N. C. 440, 
59 SE 40, 41, 18 AnnCas 189. 

[a] Indians and blacks included.— 
The words in a constitutional provi- 
sion, empowering the general as- 
sembly to enact that “every child” of 
sufficient ability shall attend the 


public schools, embraces Indians as 


well as whites and blacks. State v. 
Wolf, 145 N. C. 440, 59 SE 40, 41, 13 
AnnCas 189. 

86. State v. Kelsey, 44 N. J. L. 1, 
27. 

87. McLeod v. Chicago, ete, R. 
Co., 125 Iowa 270, 101 NW 77, 80; 
Phillips v. Baltimore, 110 Md. 431, 
72 A 902, 905, 25 LRANS 711; State 
v. Railroad Commn., 137 Wis. 80, 117 
NW 846. : 

88. The Oluf, 19 Fed. 459; Lind- 
say v. Cusimano, 12 Fed. 504; State 
v. Chicago, etc., R. Co., 239 Mo. 196, 
143 SW 785, 793. 

[a] Sunday included.—The Oluf, 
19 Fed. 459; State v. Chicago, etc., 
R. Co., 239 Mo. 196, 143 SW 785, 793. 

89. De Long vy. Stanton, 9 Johns. 
(NLIAYS) 38,042. 

[a] Where a submission to arbi- 
tration was general, and embraced 
“every demand and cause of action, 
in law or equity,” parol evidence 
was not admissible to limit the ex- 


**Hivery action,’’ 77 ‘‘every action upon 
the case for words,’’ 78 ‘‘every allegation in a com- 
of household furni- 


EVERY 
Whether em- 


ty,’’ 8° “‘every 


living . 


tent of the submission and show 
that it was to be confined to certain 
matters, inasmuch as no language 
could have been employed more com- 
prehensive than ‘every demand and 
cause of action,’ etc. De Long v. 
Stanton, 9 Johns. (N. Y.) 88, 42. 

90. Knight v. Tabernacle Perma- 
sya BldestoSocm 60) Lid. (QO: B: (633; 

91. Kelly v. London Pavilion, 77 
Tee Oo ELGD qeINGT Schau Opare le 

92. _Cone v. Lewis, 64 Tex. °331, 
333, 53 AmR 767 (the term as used 
in Rev. St. 2335, allowing to every 
family one wagon exempt from ex- 
ecution, ‘‘every” is used literally, and 
means every family, whether it is 
employed by the head of the family 
in his business or not). 

93. Rockfield v. Springfield First 
Nat. Bank, 77 Oh. St. 311, 838 NE 
392, 394, 14 LRANS 842. 

[a] A term of inclusion.—The 
word is a term of inclusion, hence 
the provision of a statute to the 
effect that every indorser undertakes 
to pay if the instrument is dishon- 
ored and he has due notice embraces 
every party who, by the provisions 
of the statute, is classed as an in- 
dorser, unless his indorsement has 
been qualified by appropriate words. 
Rockfield v. Springfield First Nat. 
Bank, 77 Oh. St. 311, 83 NH 392, 394, 
14 LRANS 842. 

94. Northwestern Mut. L. Ins. Co. 
v. Roberts, 177 Cal. 540, 171 P 313, 
314. 


95. McLarty, v. Tibbs, 69 Miss. 
SD MeO O Onl cas WOO 
96. Waters v. Peo., 28 Colo. 33, 


34, 46 P 112, 58 AmSR 215, 33 LRA 
836; Peo. v. Downs, 136 NYS 440. 

97. The Monarch, 253 Fed. 795, 
796. 
98. Apothecaries Co. Vv. 
ELS93T HIN @s7Bi 8947982 

99. Klapp v. Kleckner, 3 Watts & 
S. (Pa.) 519; Wood v. Hummel, 4 
Watts (Pa.) 50; Moser v. Libenguth, 
1 Rawle (Pa.) 255; Besore v. Potter, 
iomwiSergneccek (Pas — 154; eReckers wv. 
Julius, 2 Browne (Pa.) 31, 32; Brown 
vy. Jarvis, 2 De G. F. & J. 168, 63 
EngCh 131, 45 Reprint 586; Southcote 
v. Hoare, 3 Taunt. 87, 90, 128 Re- 
print 36. 

[a] Implying joint and_ several 
obligation.—A bond executed by two 
obligors, containing the following 
clause: “For the true payment where- 
of, we do bind ourselves, our heirs, 
executors, administrators, and every 
of them,” is joint and several. Be- 
sore v. Potter, 12 Serg. & R. (Pa.) 
154; Wood v. Hummel, 4 Watts (Pa.) 
50. See also Contracts § 549. — 

[b] Implying joint obligation.— 
(1) “Every of them,” as used in a 
bond by several persons reciting that 
we “bind ourselves, our executors, 
and every of them,” should be con- 
strued as applying only to their im- 
mediate antecedents, heirs, execu- 
tors, and administrators, and not to 
include or extend to the obligors 
themselves, so as to make them sep- 
arately and individually liable, and 
therefore the bond is a joint, and 
not a joint and several, one. Pecker 
v. Julius, 2 Browne (Pa.) 31, 382. 


Jones, 
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ture,’’ §° ‘every bill,’’ &! ‘every boat or vessel,’’ 8% 
: ‘ 

‘fevery case,’’ S* ‘every case, matter, or proceed- 

ing,’’ §* ‘‘every child,’’ 8 ‘‘every copy,’’ 8 ‘‘every 

corporation,’ 57 

Rete Rigi : 
every demand and cause of action, in law or equi- 


‘fevery day, day’. by day,’ % 


determination by arbitrators,’’ 9° 


‘every evening,’’ * ‘‘every family,’’ 2 ‘‘every in- 
dorser,’’ °° ‘every insurance company or associa- 
tion,’’ ° ‘‘every laborer or mechanic,’’* ‘every 
=» ee CLOALUNO eo 
safe delivery,’’®? ‘‘every offense,’’° ‘‘every of 
them,’’ °° ‘‘every other action,’’! ‘‘every other ar- 
ticle of personal property,’’? ‘‘every person,’’ ® 


‘fevery. means for... 


(2) A bond in which the obligors de- 
clared themselves to be jointly held 
and firmly bound to the obligees in 
a certain sum, to which payment 
they bind themselves, their heirs; ex- 
ecutors, and administrators, and 
“every of them,” is a joint, and not 
a joint and several, bond. Wood v. 
Hummel, 4 Watts (Pa.) 50, 51; Mo- 
ser v. Libenguth, 1 Rawle (Pa.) 255. 

1. Harrison y. Carbon Timber Co., 
14 Wyo. 246, 248, 83 P 215, 216. 

2. Benton y. Benton, 63 N. H. 289, 
295, 56 AmR 6512. 

3. U. S. v. Mescall, 164 Fed. 587; 
Davis v. Pierse,: 7 Minn. 13, 21, 82 
AmD 65; Nolan v. Johns, 108 Mo. 
431, 436, 18 SW 1107; State v. Me 
Kenney; 18 Nev..-182,; 201, 2. Tit: 
State v. Clement Nat. Bank, 84 Vt. 
167, 78 A 944, 958, AnnCas1912D 22; 
Winter v. Winter, 101 Wis. 494, 497, 
77 NW 8838; Washington v. State, 
17 Wis. 147, 148; Reg. v. Vine, L. R. 
10 Q. B. 195, 201; Lester vy. Torrens, 
2 Q. B. D. 403, 404; Peters v. Cowie, 
2 .Q: (BseDe 3, ais3" Dargan wv. Das 
vies;. 2 4Q. Bi Day LESS 1Ges Rex miva 
Pierce, 3 M. & S. 62, 64, 105 Reprint 
534; Reg. v. Dean, 12 M. & W. 339, 
152 Reprint 1102. 

[a]. Meaning governed by rights 
affected.—The term as used in Rev. 
St. (1879) § 3710, giving the right 
of appeal to “every person ag- 
grieved” by any final judgment or 
decision of any circuit court in any 
civil case, is not limited to persons 
who are technical parties to the 
suit, but includes every person whose 
rights are in any respect concluded 
by the judgment. Nolan vy. Johns, 
108 Mo. 431, 436, 18 SW 1107, 1108. 

[b] Aliens excluded.—‘‘Every per- 
son,” as used in Const. § 8, declaring 
that every person shall be entitled 
to certain remedy in the law for all 
wrongs and injuries, is not employed 
literally, inasmuch as that would in- 
clude aliens and enemies, but was 
limited in its application to the 
people of the state, or such as re- 
sided within its limits and are sub- 
ject to its laws. Davis v. Pierse, 7 
Minn. 13, 21, 82 AmD 65. 

[ec] Endians excluded.—As_ used 
in the General Crimes Act of 1861, 
p 58, declaring that every person 
convicted of murder shall suffer 
death, and every person convicted of 
murder in the second degree shall 
suffer imprisonment in the _ state 
prison for a. term of not less than 
ten years, ‘every person’ does not 
embrace an Indian belonging to a 
tribe which is recognized and treated 
with by the federal government, and 
has its chief and tribal laws, and 
henee the state courts have not 
jurisdiction of such an Indian who 
has committed murder in the state. 
State v. McKenney, ‘18 Nev. 182, 2 
Wigley 

[d] Challenge to jury.—The term 
as used in Rev. St. c 179 § 3, provid- 
ing that “every person” indicted for 
an offense not punishable by im- 
prisonment for life shall be entitled 
to challenge peremptorily four of 
the jurors, and no more, and the 
district attorney shall be entitled to 
the same number of challenges, 
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‘fevery person convicted,’’* ‘‘every person, firm or 
‘fevery person furnishing mate- 
rial,’’ ® ‘‘every person injured by any careless, neg- 
igent or unlawful 4 er rson who know- 
ligent lawful act,’’* ‘‘every person who know 
ingly sells, ete., any oleomargarine, 
son whose message is refused or postponed,’’ ® 
property,’’ + 
nye il d 7713 
every railroad company, 
“every railroad corporation,’’ ** ‘‘every reasonable 
precaution;’’ 1° ‘‘every reference, inquiry, examina- 
tion, or other special matter,’’ 1° ‘‘every refusal,’’ 17 
“fevery resident of this State,’? ne 


corporation,’’ ® 


“fevery 
“ec 


“fevery place,’’ 1° 
property owner,’’ 12 


tence,t® ‘‘every separate tract 
66 7 } 1 | + h 10° t Open 
every ship which navigates, 


living, or who shall come into existence,’’ 2% ‘‘every 


stock corporation,’’?3 ‘‘every 


“fevery such case,’’ 25 ‘ 


WeLSOM Sy hae: 


instrument.’?’ 31 


should be construed as meaning, 
when persons are jointly indicted, 
that each individual defendant sep- 
arately considered is entitled to the 
four peremptory challenges. "Wash- 
ington v. State, 17 Wis. 147, 148. 

gor Wilde v. Bowen, 87 U. C. Q. B. 

5. Salo v. Pacific Coast Casualty 
Co moO Vashes LOOM Me LOS wer OSs, 
LRA1917D 613. 

6. Heim v. Elliott, 66 Wash. 361, 
363, 119 P 826, 827. 

7 Salo v. Pacific Coast Casualty 
Co 95 ),Wash. 109,113)" 163.5 PR. 384, 
LRA1917D 613. 

8. Morris v. U. S., 168 Fed. 682, 

Mela Con anys 


685, 94 CCA 168. 

9. Western Union 
Coyle, 24 Okl. 740, 744, 104 P 367. 

10. Peo. v. Clement, 142 App. Div. 
908, 127 NYS 68; Ahlers vy. Clement, 
141 App. Div. 891, 127 NYS 61, 63. 

11. In re Thompson Glass Co., 186 
Pa, 388, 40 A 526, 527. 

{a] Ejusdem generis.—The term 
as used in a statute giving a lien 
for wages upon every property be- 
longing to an insolvent person or 
corporation, is an expression of gen- 
eral description. It is intended to 
include only articles of the same 
generic character as those already 
enumerated in the statute. In re 
Thompson Glass Co., 186 Pa. 383, 40 
A 526, 528. 

12. Friedenwald v. Baltimore, 74 
Md. 116, 21 A 555. 


13. Boca, ete., Co. y. Sierra 
Valleys R. Co., 2 Cai. A 546, 558, 84 
P 298. 

14. Buffalo, etc., R. Co. v. New 
York, ete., R. Co., 72 Hun 688, 586, 
25 NYS 265. 


15. Arrington v. Horner, 88 Kan. 
817, 821, 129 P 1159 (the term as 
used in Gen. St. [1909] § 452, pro- 
viding that an automobilist when 
approaching a vehicle drawn by 
horses must exercise “every reason- 
able precaution” to prevent frighten- 
ing such horses, does not make the 
automobilist an insurer, “every rea- 
sonable precaution’? meaning merely 
the precaution which a reasonably 
prudent man would take in view of 
the danger to be apprehended). 

16. Casey v. Morden, 16 Ont. Pr. 
127 (a disbursement charged in a 
bill of costs of one dollar paid in 
, stamps to an officer of the court 
upon settling a bond is not a fee 
authorized by tariff B annexed to 
the Consolidated Rules under the 
item, “Hvery reference, inquiry, ex- 
amination, or other special matter’’). 

17. Topham v. Interurban St. R. 
an 96 App. Div. 3238, 89 NYS 298, 


18. State v. Clement Nat. Bank, 


ce 


every such overseer,’’ 7° 
“every town in the State,’’ 27 ‘‘every way fitted for 
the voyage,’’ 2® ‘‘every workman, laborer, or other 
every writ,’’°° and ‘‘every written 


EVERY—EVICTION 
EVERYONE. 


poration.*% 


78 ‘every per- 
tate.°° 


‘every 


‘fevery sen- 


and pareel,’’ 2° 
every son now 


ter.*! 


EVICT.*2 


stockholder,’’ 74 
out.*4 


EVICTION.*° 


84 Vt. 167, 


78 A 944, AnnCas 
1912D 22. 4 
19. Blackburn y. 


State, 50 Oh. St. 
428, 436, 36 NE 18. 


20. Gibson v. Kueffer, 69 Kan. 534, 
535, 77 P 282. 

21. Corp. of Pilots for Harbour 
of Quebec v. The Grandee, 8 Can. 
EXxch.* 54, 22 CanLTOccNotes 428 
(a vessel which is proceeding on its 
course in charge of a tow boat and 
has no motive power of itself, either 
by sails or steam, is exempt from 
compulsory pilotage dues). 

22. Surtees v. Surtees, L. R. 12 
Eq. 400, 405. 

23. Venner yv. Chicago City R. Co., 
246° -Tll. 170, 172, 92 NE 648, 138 
AmSR 229, 20 AnnCas 607. 

24. Venner y. Chicago City R. Co., 


201, 


246 Ill. 170, 176, 92 NE 643, 138 
AmSR 229, 20 AnnCas 607. 

25. Snell v. Bray, 56 Wis. 156, 
161, 14 NW 14. 

[a] Qualification of witness.— 
The phrase in Rev. St. § 4068, pro- 


viding that no person shall be dis- 
qualified as a witness in any action 
or proceeding, civil or criminal, by 
reason of his interest in the event 
of the same as a party or otherwise, 
and every party shall be in “every 
such case’ a competent witness, ex- 
cept, ete., means every such action 
or proceeding, civil or criminal, pre- 
viously mentioned in the _ section, 
and does not mean in every case in 
which the party is a party in inter- 
est. Snell v. Bray, 56 Wis. 156, 161, 
14 NW 14. 

26. Kingtv: sShare, 23) Q. 1B sisi; 
43 HCL 617, 114 Reprint 419. 

27. Peo. v. Westchester County, 
40 Hun (N. Y.) 3538, 354, 6 AmD 89. 

28. Von Lingen y. Davidson, 1 
Fed, 178, 180. 

29. Kimball v. Sundstrom, etc., 
Co., 80 W. Va. 522, 525, 92 SE 737. 

80. Kennedy v. Agricultural Ins. 
Co;, 165. Pa. 179; 18387) 30),Ac-(24; 

31. Kelly v. Southern Amusement 
Co., 181 Minn. 386, 387, 155 NW 214. 

82. Reg. v. Toronto R. Co., 2 Can. 
Cr. Cas. 471, 480. 

83. Union Colliery Co. v. Reg. 4 
Can. Cr. Cas. 400, 407. 

34. Webster Int. D. 

85. Chamberlain v. Owings, 30 
Md. 447, 455; Wilce v. Wilce, 7 Bing. 
664, 20 ECL 296, 131 Reprint 257. 


36. In re Methuen’s, etc., Con- 
tract, 16, Chy D. 696: 
37. Webster v. Wiers, 61 Conn. 


569, 575. 

88. Lee v. Babcock, 45 N. J. Eq. 
353, 359, 14 A 473, 19 A 622; Popham 
v. Aylesbury, Ambl. 68, 27 Reprint 40; 
Stuart v. Bute, 11 Ves. Jr. 657, 662, 
32 Reprint 1243. See generally 
Wills [40 Cye 1525]. 


EVERYTHING. All things.*4 
used in a will in reference to real estate may, ac- 
cording to the context, pass a fee,*® or a life es- 
When used in reference to personal prop- 
erty it may carry only those things which are ejus- 
dem generis,*7 or the entire estate.®® 

EVERYWHERE. 
synonymous with ‘‘the earth.’’ *° 
is an exaggerated meaning.*° 


EVICCION. In Spanish law, dispossession, ous- 


Every person,?? including a cor- 


The term when 


When literally used, a term 
This, however, 


To dispossess, or turn out of the pos- . 
session of lands by process of law.** 
Evicted. In pleading, expelled, amoved, and put 


The word is derived from evinco, 


meaning to overcome;*® to evict;** to dispossess by 
judicial course.** 
session,*® ejection,°° ejectment,°! or ouster.>? 


The term always implies dispos- 
It is 


{a] Thus a (1) bequest to tes- 
tator’s widow of everything remain- 
ing was held to carry certain Mage i 
belonging to testator Lee 
Babcock, 45 N. J. Eq. 358, 14 A 473, 
19 A 622. (2) And. money and 
stotck have been held to pass under 
a bequest of everything in a house. 
Popham v. Aylesbury, Ambl. 68, 27 
Reprint 40; Stuart v. Bute, 11 Ves. 
Jr. 657, 32° Reprint- 1243. 

39. Clark Thread Co. v Armitage, 
67 Fed. 896, 899. 

40. Clark Thread Co. y. Armitage, 
67 Fed. 896, 899. 

[a] Thus it has been held that 
the statement in an advertisement 
that the advertiser’s thread was sold 
“everywhere” was_ insufficient to 
charge the advertiser with fraud. 
No sane man would understand these 
words literally. If 
when so used, is synonymous with 
“the earth,’ the advertiser could be 
convicted of falsehood by proof that 
the thread was unknown in Tas- 
mania or Siam. It is a harmless 
exaggeration, understood and _ dis- 
counted by all. It is not fraud, but 
merely trade talk. Clark Thread Co. 
v. Armitage, 67 Fed. 896, 899. 

41. Escriche Diccionario. 
Eviction post this page. 

42. See alsoEviction post this page, 

43. Black L. D. 

44. Upton vy. Greenlees, 17 C. B. 
51, 64, 84-HCL 51, 139 Reprint 986. 

45. Seo generally Covenants §§ 135, 
156-167; Landlord and Tenant [24 
Cye 948, 1129, 1150, 1343]; Mines and 
Minerals [27 Cyc 704]; Vendor and 
Purchaser [389 Cyc 2009] 

46. Ierriss v. Harshea, Mart. & 
Y. (Tenn.) 48, 54, 17 AmD. 782 [eit 
Jacob L. D.]. 

47. Upton v. Greenlees, 17 C. B. 
51, 64, 84 ECL 51, 139 Reprint 986. 

48. Upton v. Greenlees, Lt Canes: 
51,.64, 84 HCL 51, 139 Reprint 986. 

49. Abbott L. D. {quot Bonvillain 
v. Bodenheimer, 117 La. 793, 799, 42 
S 273]; Mitchell v. Warner, 5 Conn. 
497, 521. See also Dispossession 18 
Or J ps L282) 

50. Abbott L. D. [quot Bonvillain 
v. Bodenheimer, 117 La. 7938; 799, 42 
S 273]. 

51. Webster Int. D. [quot Bonvil- 
lain v. Bodenheimer, 117 La. 7938, 799, 
42 S 2738]. 

52. Atbott L. D.; Webster Int. D. 
[both quot Bonvillain v. Boden- 
heimer,' 117 La. 798, 799, 42 S 273]; 
Mitchell v. Warner, 5 Conn. 497, 521; 
Hamilton v. Cutts, 4 Mass. 349, 352, 
3 AmD’ 222) See also Ouster [29 
Cye 1540]. 

[a] In order that an ouster in 
pais should amount to an eviction, 
it is necessary that it shall be law- 


See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“everywhere,” ° 


So Oe 


borrowed from the feudal law,.and is often mis- 
leading when adopted into our modern systems of 
In its original and 
technical meaning, an expulsion by the assertion of 
a paramount title, and by process of law;>4 a dis- 
possession by judicial sentence *> or by paramount ti- 
tle;°° a lawful disturbance of possession, or dispos- 
session by judgment of law;57 the recovery of lands, 
tenements, ete., from another’s possession by due 
course of law;°® a recovery of land, ete., by form 
of law;°® a turning out of possession, or placing 
the party in such a situation that, his expulsion be- 
ing inevitable, he voluntarily surrenders the pos 
session to save expulsion;°° an involuntary loss of 
possession, or inability to get promised possession, 
by reason of the hostile assertion of an irresistible 
title ;°1 some change in the possession of the party 
by the disturbance of an actual or constructive pos- 
session, which has been displaced by a paramount 


conveyancing and of actions.®? 


EVICTION 


doned,®* 


title to which the party has been compelled by law, 


ful, and to be lawful the adverse 
claim must be asserted by, or in the 
interest of, one having a better title. 


McKillop v. Burton, 82 Vt. 403, 74 A 
78, 80. y 
58. Kramer v. Carter, 136 Mass. 
504, 507. 
54. Nesson v. Adams, 212 Mass. 


429, 99 NE 93, 94 [cit Cyc]; Fritz v. 
Pusey, 31 Minn. 368, 870, 18 NW 94; 
Brass v. Vandecar, 70 Nebr. 35, 96 
NW 1035, 1036; Upton v. Greenlees, 
Aig Oe os.) ol.) 64° 84 VNC. 61,15 139 
Reprint 986 [cit Walker v. Tucker, 
70 Ill. 527, 541; Hayner v. Smith, 63 
Ill. 430, 435, 14 AmR 124; Edmison v. 
Lowry, 3 S. D. 77, 85, 52 NW 5838, 44 
AmSR 774, 17 LRA 275]. 

“Originally it seems confined to 
dispossession by judgment of law, 
In more modern use, it may embrace 
dispossession by paramount right, or 
claim of such right.” Abbott L. D. 
Bonvillain vy. Bodenheimer, 
Dea COS Oo. 42 SR 20S). 

[a] “Eviction by. paramount 
title.’—Walker v. Robinson, 163 
Ky. 618, 621, 174 SW 503. 

55. Century D. [quot Bonvillain 
v. Bodenheimer, 117 La. 798, 799, 42 
S 273]. 

56. Webster Int. D. [quot Bon- 
villain v. Bodenheimer, 117 La. 793, 
799, 42 S 278]. 

[a] One must be actually dispos- 
sessed by one having the real title. 
In an action of cdvenant on a war- 
ranty of title to land, plaintiff must 
aver and prove an eviction by an 
elder and better title before the 
commencement of his action; and 
the recovery of a judgment in eject- 
ment, by the party having the better 
title, against the warrantee, and 
suing out a writ of possession, with- 
out its being executed, is not a suffi- 
cient evidence of an eviction. Ferriss 
v. Harshea, Mart, & Y. (Tenn.) 48, 


'17 AmD_ 782. 


57. Thomas v. Stickle, 32 Iowa 
ale eeG's 

[a] “Eviction” requires a dis- 
turbance in, or deprivation or cessa- 
tion of, the possession by the prose- 
cution and operation of legal meas- 
ures. Stewart v. Drake, 9 N. J. L. 
Leona, 

58. Century D.; Webster Int. D. 
[both quot Bonvillain v. Boden- 
heimer, 117 La. 798, 799, 42 S 2738]. 

59. Jacob L. D. [quot Moffatt v. 
Strong, 21 N. Y. Super. 57, 72; Ferriss 
v. Harshea, Mart. & Y. (Tenn.) 48, 
54, 17 AmD 782]. 


60. Reasoner vy. Edmundson, 5 
IbNCK Bs iam 

“An eviction. by judgment of law 
is not, however, necessary. The 
party may voluntarily yield the 
possession to him who has the better 
title, or may purchase and hold it; 
and this is a sufficient ouster or dis- 
turbance to sustain an action on the 
covenant of warranty.” Thomas Vv. 
Stickle, 32 Iowa 71, 76. 

“It was at one time held that to 
constitute an eviction ‘there must be 
a disturbance of the premises by 
legal process.’ Such is not now the 
rule; possession without a struggle 
to maintain it, may be surrendered 
to one having a paramount title, 
with the same right to resort to the 
grantor’s covenants of warranty 
that would have been brought about 
by an eviction under process of law.” 
Cowdrey v. Coit, 44 N. Y. 382, 392, 
4 AmR 690. 

[a] Where a patent has been re- 
pealed, or where a licensee has been 
enjoined from acting under a license 
at the suit of the owner of a senior 
patent, there is an eviction from 
such license. McKay v. Smith, 39 
Fed. 5&6, 557. 

61. Century D. [quot Bonvillain 
v. Bodenheimer, 117 La. 798, 799, 42 
S 273]. 

62. Matteson v. Vaughn, 38 Mich. 
3738, 375 [quot Musgrove v. Cordova 
Coal ete u@o.me1g lee Ala. 419" nous 
582, 583]; New State Brewing Assoc. 
v. Miller, 43 Okl. 183, 189, 141 P 1175. 

63. Upton v. Greenlees, 17 C. B. 
51, -64, 84 ECL 51, 189 Reprint 986 
[cit Hdmison ‘v. ‘Lowry, 3 S. D. 77, 
85, 52 NW 588, 44 AmSR 774, 17 
LRA 275]. 

64. Fritz v. Pusey, 31 Minn. 368, 
370, 18 NW 94; Brass v. Vandecar, 
70 Nebr. 35, 96 NW 1035, 1036. 

[a] Disturbance of use.—It is not 
necessary, in order to constitute an 
eviction, that the possessors of land 
be expelled therefrom, but it is suffi- 
cient if there is a disturbance of the 
free and uninterrupted use thereof. 
Eller vy. Moore, 48 App. Div. 403, 63 
NYS 88, 89. 

65. National Furniture Co. v. 
Cumberland County, 113 Me. 175, 179, 
93 A 70 [quot Cyc]; New State 
Brewing Assoc. y. Miller, 43 Okl. 183, 
141 P 1175, 1177 [quot Cyc]; Upton 
v. Greenlees, 17 C. B. 51, 64, 84 ECL 
51, 139 Reprint. 986 [quot Rice v. 
Dudley, 65 Ala. 68, 71; Walker v. 
Tucker, 70 Ill. 527, 541; Hayner v. 


[21C.J5.] 1263 


or by satisfactory proof of genuineness, to submit.®? 
As used at the present time, the word is extremely 
difficult to define with technical accuracy, since it 
is used to denote that which formerly it was not 
intended to express.®* But the idea that the ouster 
must be by process of law has been long since aban- 
Eliminating, therefore, the old notion of 
an eviction, it may now be taken to mean not a 
mere trespass and nothing more, but something of 
a grave and permanent character done by the land- 
lord with the intention of depriving the tenant of 
the enjoyment of the demised premises;** and the 
term is now popularly applied to every class of ex- 
pulsion or amotion.®® 
term is sometimes applied to the ousting of a per- 
son from the possession of chattels; but, properly, it 
applies only to realty.°7 
as referring either to the act or process of evicting, 
or to the state of being evicted.%® 


By a loose extension, the 


The term may be employed 


Smith, 63 Ill. 430, 435, 14 AmSR 
124; Royce v. Guggenheim, 106 
Mass. 201, 208, 8 AmR 322; Miller v. 
McGuire, 18 R. I. 770, 772, 30 A 966]; 
Mickleborough vy. Strathy, 23 Ont. L. 
33, 2 OntWN 537, 18 OntWR 206; 
Mickleborough v. Strathy, 21 Ont. L. 
259, 16 OntWR 265; Oliver v. Mowat, 
34 U. C. Q. B. 472; Woods v. John- 
son, 7 Newfoundl. 457. 

[a] Covenant. of warranty.—It is 
frequently said that a covenant of 
warranty is broken only by an evic- 
tion, but this is so often explained 
by the words ‘constructive eviction,” 
or “what is equivalent to an evic- 
tion,” or some such qualifying term, 
that its meaning is left uncertain. 
Perhaps a more correct statement, 
drawn from the modern use of the 
word, would be that an eviction is 
what will constitute a breach of the 
covenant of warranty. An eviction 
is a breach of the covenant by each 
of the successive covenantors whose 
covenants have all passed with the 
land, and each is bound to each sub- 
sequent covenantee to make satisfac- 
tion for the breach. Kramer vy. 
Carter, 136 Mass. 504, 507. 

[b] “Condemnation,” “release,” 
and “surrender” distinguished.—‘“‘A. 
condemnation by eminent domain of 
part of the landlord’s reversion is 
not in law an eviction or partial 
eviction, for an eviction is the act 
of the landlord or of a third party 
holding under a paramount title. 
Maylor, “hand. ' & !Tenn. (sech nasi: 
Neither is it a release, which is the 
descending of the greater estate 
upon the less; Taylor, Land & Ten., 
Sec: (5073) nor vus) (it Vasasurrender, 
which is the yielding up of the less 
estate to him who was the reversion 
or remainder. Co. Lit. 337b.” Gluck 
v. Baltimore; 81 Md. 315, 324, 32 A 
515, 48 AmSR 515. 

{c] A diversion of water from 
waterworks, and thereby rendering 
them useless, does not constitute an 
evicticn. Mitchell v. Warner, 5 
Conn. 497, 521. 

66. Upton y. Greenlees, 17 C. B. 
51, 64, 84 ECL 51, 139 Reprint 986 
[cit Barret v. Boddie, 158 Ill. 479, 
483, 42 NE 1438, 49 AmSR 172; Lynch 
v. Baldwin, 69 Ill. 210, 212; Hayner 
v. Smith, 63 Ill. 430, 435, 14 AmR 
124]. 

67 placke Di sb: 

68. Webster Int. D. [quot Bonvil- 
lain v. Bodenheimer, 117 La. 793, 
799, 42 S 273]. 
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